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Famsworth  e.  Duffner  a42  U.  8.  48)     • 
Farwell,  Seebergere.    .... 
Fasaett,  A  parU  (142  U.  8.  479)    - 
Ferry  e.  King  County  (141  U.  8.  668)  • 

9,  Kinc  County  (141  U.  &  tTQ     • 
Fiedler,  Snyoer  e.        .       •       •       • 
Finn  9.  Brown  (142  U.  8.  66)  • 
Fire  Ins.  Asso.  e.  Wickham  a41  U.  &  66« 
Fish  9.  Henarie  (142  U.  &  469)    • 
Floyd,  United  States  «..••• 
Fogg  «.  Blair  (189  U.  a  IIQ       •       • 
Fort  Soott.  Hickman  fL    -       .       •       • 
Fowler  e.  Equitable  Trust  (M  U.  &  884) 


46$ 

1091 

196 
718 
702 
769 
1146 

260 

1050 

745 

195 

497 

786- 

79a 

794 

4^ 

171 
654 
280 
88a 
882^ 
1087 
681 
266 
868 
685^ 

88a 
6ia 


9S1 

297 

1087 

895 


218 
986 

86a 

1080 
660- 

104 

775 
78a 


CAgBt  RSPOBTED. 


Ybwte  •  Bqaitable  Trast  Co.  (141 U.  a  • 

408)      -       -       -       •       .  7M 

fL  EqidUble  Trust  Oo.  a41  U.  a 

411) 794 

«L  Hamfll  a39  U.  8.  549)    •       •  266 
FtaaUin  County  «.  German  8aT.  Bank 

a4d  tJ.  8.  98)  -  .948 

F^askr,  East  Tennessee,  Y.AQ.K  Co. «.  196 


O. 


Gag«  9.  Ban!  (141  U.  8.  844)    • 
Garoett,  iSr  parftf  (141  U.  8.  1)    - 
Gayknd,    International    Tooth    Crown 

Co.  •.---- 
German  Sar.  Bank,  Franklin  County  9 
Gibbes,  Charlotte,  C.  &  A.  R.  Co.  s.    - 
Glsbcmi  9.  Charter  Oak  L.  Ins.  Co.  (149 

U.  8.  M6)       -       -       - 
Gleeaon  sl  Virginia  M.  R  Co.  a40  U.  8 

486) 

CHoTer,  Patent  ClothingCo.  «. 
Gorman  «.  Havird  (141U.  8.  206) 
Grand  Trunk  R  Co.,  Maine  «. 
Grant,  United  8tate8 «.        .       .       • 
Gray,  Martin  •.        .       .       •       • 
Green,  /ZSf  041  U.  8.  826)     •       -       • 
Green,  Pennsylvania  R  Co.  v. 
Green  Bay  A  M.  Canal  Co.,  Kaukauna 

Water  Power  O).  v.    - 
Green  Core  Springs  &  M.  R  Co.,  Guar 

anty  Trust  A  8.  D.  Co.  e. 
Greenalgb,  8t  Paul,  M.  A  M.  R  Co. 
Gregory  v,  Bransford  (189  U.  8.  197)  - 
Qr^oiy  Consoi.  Min.  Co. «.  8tarr  (141 U 

8. 222)     .... 
GriiBtb,  United  SUtes  «.      .       .       • 
Griffon,  Marchand  e.       •       •       - 
Gitewold  «.  Hazard  (141  U.  8.  260)     • 
Groom  Shovel  Co. ,  Myers  «.    • 
Ooaranty  Trust  &  8.  D.  Co.  s.  Green 

Cove  Springs  &  M.  R  Co. 

(189  U.  8.  187)     -       .       - 
Glide,  Tuskaloosa  N.  R  Co. «. 


Hale  9.  Conch  041  U.  8.  296)         -       • 
Hall  V.  Cordell  (142  U.  8.  116)    - 
Halstead  •.  Buster  (140  U.  8.  278)    • 
HamiU,  Fowler  v.         .... 
Hamlin.  Mutual  Reserve  Fund  L.  Asso.  a» 
Hammond  s.  Johnston  (142  U.  8.  78)  • 
Handley  •.  Stntz  (189  U.  8.  417)     - 
Hardin  «.  Jordan  (140  U.  8.  871) 
Harper  County  Comrs. «.  Rose  (140  U.  8. 

71) 

Havlzd,  Gorman  v,       •       •       •       . 
Havwaid,  Pullman's  Palace  Car  C^.  s. 
Haiaid,  Griswold  a. 


Headifck,  Olcott  a. 
Heard,  wmiams  •.  • 


Hcdden  sl  IseUn  (142  U.  8.  676)  -       • 

Henaiie,  fish  v. 

Bflodenon  si.  Carbondale  Coal  A  C.  Co. 
(140U.  8. 25)*       .       • 
Henderson  Bridge  Co.  •.    • 

Bridge  Co.  e.  Henderson  (141 
U.  a  679)       .... 
Co.,  Insurance  Co.  of  North 
AsMrica  a.  •      •      •      • 


776 
681 

847 

948 

1061 

1029 

468 
858 
717 
994 
560 
997 
765 
889 

1004 

116 

71 

144 

716 
719 
627 
678 
898 


116 
742 


721 
966 
484 
266 
167 
941 
227 
428 

844 

717 
621 
678 
851 
650 
1155 
1080 

882 
900 

900 

517 


Hickman  a.  Fort  Scott  (141  U.  8.  415)    •  TTfi 

Higgins  e.  Eeuffel  (140  U.  8.  428)       •  470 

HffiTs.  ChicM^o  &  E.  R  Co.  040  U.  8. 52)  881 

United   States,  «9  iW.,   Scotland 

County  Ct  V.  •  -  -  851 
Hitchcock  e.  Carbondale  Coal  A  C.  Co. 

(140U.  a  25)      •       •       -  882 

Counselman  «.-•-•  1110 

Hoff  «.  Iron  Clad  Mfg.  Co.  (189  U.  8. 826)  179 

Holmes.  Marshall  v.     •       •       -       •  870 

Home  Benefit  Asso.  a.  Sargent  (142  U.  8. 

691) 1160 

Homer,  Chever  v.  ....  959 
Howard  a.  Stillwell  A  B.  Mfg.  Co.  089 

U.  8.  199)  ...  •  147 
Hughes  a.  Dundee  Mortgage  &T.  Invest 

Co.  (140  U.  8.  98)       -       -  854 

Humphr^s  a.  McElssock  (140  U.  a  804)  478 


Dlinois  Grand  Trunk  R  Co.  t.  Wade 

(140U.  a  66).  -  .  .  842 
IngaUs,  BijMrU  (189  U.  a  548)f  266 

Inland  &  S.  Coasting  Co.  a.  Tolson  (189 

U.  8.  551)       .       -  .    270 

Insurance  C^.,  .£tna  L.  a.  Ward  (140  U. 

8.76) 871 

Charter  Oak  L.,  Gisbom  a.  >       •  1029 
Commercial  Union,  St  Louis,  I. 

M.  &  a  R  Co.  a.        -  154 

Continental,  Craig  a.     •       •       •    886 
Hibemia,  Insurance  Co  .of  Korth 

America  a.   ....       517 
Providence  Washington,  The  Syd- 

'ney,  a. 177 

Insurance  Co.  of  North  America  a.  Hi- 

bemia  Ins.  Ca  (140  U.  a  665)    517 
International  Tooth  Crown  Co.  a.  Gay- 
lord  (140  U.  8.  56)      •       .       847 
Inter-State  Land  C^.  a.  Maxwell  Land 

Grant  Co.  (189  U.  8.569)  •  278 
Iron  Clad  Mfg.  Co.,  Hoff  a,  •  •  179 
Iselin,  Hedden  a. 1155 


J. 


Jennings,  Dolan  a.  • 

Kibbe  a. 

Jewell,  Woodward,  Baldwin  &  Co.  a.    • 
Johnson  a.  Couch  (141  U.  8.  296) 

a.  Powers  (189  U.  8.  156)      • 

a.  St  Louis,  L  M.  d;  a  R  Co.041 
U.  a  602)    . 
Johnston,  Hammond  a.   • 
Jones  a.  Virginia  (189  U.  8.  197) . 
Jopes,  New  Orleans  &  N.  E.  R  Co.  a. 
Jordan,  Hardin  a.        .... 

Schuts  a.        .... 
Jugiro  a.  Brush  (140  U.  8.  291)  - 

a.  Brush  (140  U.  8.  686) 


.  * 


217 
217 
478 
721 
112 

875 
941 
144 
919 
428 
705 
510 
749 


Kaiser,  Eamea  a. 1091 

Kaukauna  Water  Power  Co.  a.  Green 

Bay  A  M.  Canal  Co.  (142  U. 

8.  254) 1004 

Keith,  Covin^n  Stock  Yards  Oo.  ai  78 

Union  £dge  Setter  Co.  a.  .       •       261 


Cabbs  Bbpobtbo. 


Kelly,  Uoiled  States «.    •       •       •       •MO 

SeDDedy  v.  McKee  (142  U.  8.  608)     •  1181 

KentucKY,  Crutcher «.     .       •       •       •  049 

Kertinir»  Cotzbausen «.        •       •       •  764 

Seuffel,  Higgins  v. 470 

Eibbe  «.  Jenntngs  (180  U.  8.  886)       -  217 

King  9.  Doane  (189  U.  8.  160)        •       •  84 

King  County,  Ferry  v.  -       •       •       •  896 

Penye. 898 

gpeeland  e.  Brass  Fouodry  A  Maeh. 

Works  (140  U.  8.  692)        -  648 

e.  Lawrence  (140  U.  8.  209)  •       •  492 

e.  Luce  (141  U.  8.  487)       •       •  808 

V.  Luce  (141  U.  8.  491)  ...  880 

Knight  e.  United  Land  Asso.  (142  U.  8. 

161) 974 


La  Rae.  Western  Electric  Co.  v.  •  -294 
Late  Corporation  of  the  Church  of  Jesus 

Christ  of  Latter-Day  8aints  e. 

United  States  (140  U.  8.  666)  692 
Lau  Ow  Be w.  Ex  parte  (141  U.  8.  688)  -.  868 
Lawrence,  Kneeland «.  •  •  •  492 
Lawson  v,  Bransford  (139  U.  8.  197)  •  144 
LeadvUle  Coal  Co. «.  McCreery  (141 U.  8. 

476)  -  .  -  •  -  824 
Leeper  «.  Texas  (189  U.  8.  462)  •  -226 
Leland  «.  Central  Nat.  Bank  (140  U.  8. 

•     687) 761 

Lent «.  Tillson  (140  U.  8.  816)  -.  .419 
Lipscomb,  Rector  «..-.•  867 
Lttchford  «.  Day  (189  U.  8. 197)  •  -  144 
Lochridjre,  MclN  ulta  v.  •  .  *  796 
Logan  ^County  Nat.  Bank  «.  Towdkend 

(id  U.  S.  67)  .  .  .  .107 
Louisiana,  Natal  «.••*.  288 
Louisiana  Const  Co.,  New  Orleans  «.  -  666 
Luce,  Kneeland «.        ....       808 

Kneeland «. 880 

Luckemeyer,  Magone «.       >       •       .       298 


M. 


McAllister  e.  United  States  a41  U.  8. 174) 
McBride.  St  Louis  &  8.  F.  R  Co.  «. 
McCall,  Duncan  ...... 

McClain  v.  Ortmayer  (141  U.  8.  419) 

McConnaughy.  Pennoyer  «. 

McCreary  v.  PennsTWania  Canal  Co.  (141 

U.  8.  4i{9) 
.McCreery,  LeadviUe  Coal  Ca  «•  • 
McDermottUnited  States  v,  . 
McDowell.  Paciflc  Express  Co.  t. 
McElvalne  v.  Brush  (142  U.  B.  166) 
Mclntyre,  Rossv.         .... 
McKee,  Kennedy  «.         ... 
Mackey,  Bank  of  Uniontown  «.  - 
McKiMock,  Humphreys «.      .       • 

Wabash,  St  L.  d;  P.  R  Co.  t. 
McLean  «.  Clapp  (141  U.  8.  429)     • 
McLish  V.  Rolf  (141  U.  8.  661)     • 
McNee  «.  Donahue  (142  U.  8.  687)  * 
McNulta  «.  Lochridge  (141  U.  8.  827) 
Magone  «.  Luckemeyer  (189  U.  8.  612) 
V,  Rosenstein  (142  U.  8.  604)     - 
Magowan  «.  New  York  Belting  A  P.  Co, 

(141  U.  8.  882) 
Maine  «.  Grand  Trunk  R  Co.  (142  U.  8, 

217) 


698 
659 
219 
800 
868 

817 
824 
891 
767 
971 
681 

1181 
486 
478 
478 
804 
898 

1122 
796 
298 

1180 

781 
994 


Mallan  «.  Bransfoid  (189  U.  8.  197) 
Manchester  v.  Massachusetts  (189  U. 

240)      ...       . 
Manning  «.  Amy  a40  U.  8.  187)     • 

•.  Weeks  (189  U.  8.  604)    - 
Marchand  •.  OrifTon  (140  U.  8.  616) 
Marsh  «.  Nichols.  Shephard  A  Co.  (140 

U.  8.  844)    . 
Marshall  e.  Holmes  (141  U.  8.  689) 
Martin  «.  Barbour  (140  U.  8.  634) 

«.  Gray  (142  U.  8.  286)  - 
Mason  «.  Robertson  (189  U.  8.  624) 
Massachusetts,  Manchester  e. . 

Mastin,  Stout «. 

MaxweU  Land   (kant   Co.,  Inter.8tate 

Land  Co.  e.     >       r 
Mayfleld.  Bt  PaHe  (141  U.  8.  107) 
Mellen  v.  Buckner  (189  U.  8.  888) 
Merritt  Dwight  ...... 

Metropolitan  Nat  Bank  «.  ClaggeU  (141 

U.  8. 620)  .  . 
Meyer,  Brown  Chemical  Ca  r 
Milier  e.  Edgerton  (140  U.  8.  690) 


144 

169 
886 
264 
627 

418 
870 
646 
997 
29S 
159 
121 

278 
6H6 
199 
460 

841 
247 
768 
Missouri,  K.  Si  T.  R.  Co.,  United  SUtes  9.  766 
Mitchell  V.  Smale  (140  U.  8.  406)  -  442 
Moline  Plow  Co.  e.  Webb  (141  U.  8.  616)  879 
Moorman,  DUlard  «..*..  144 
Mullan  V,  United  States  (140  U.  8.  240)  489 
Mutual  Reserve  Fund  L.  Asso. «.  Hamlin 

(189U.  8.  297)     ...       167 
Myers  v.  Groom  Shovel  Co.  141  U.  8.  674)  898 


/ 


N. 


868 


468 

666 

948 
181 

.    919 


Natal  9.  Louisiana  (189  U.  8.  621)  • 

Neeiy,  Scott  v, 

New  Jersey  Lighterage  Co.,  The  E.  A. 

Packer  e.        .       .       -       . 
New  Orleans  e.  Louisiana  Const  Co.  (140 

U.  8.  664)    . 
9.  New  Orleans  Water  Works  Co. 

(142  U.  8.  79)  . 

Peakev. 

New  Orleans  d;  N.  B.  R  Co.  «.  Jopet 

(142  U.  8.  18)  > 
New  Orleans  Canal  A  Bkg.  Co.,  Smyth  e.  891 
New  Orleans  Water  Works  Ca,  Conerye.  94a 
New  Orleans  e.  .  .  .  •  948 
New  York  Belting  A  R  Co.,  Magowan  e.  781 
Nichols,  Shepard  &  Co.,  Marsh  «.  •  -  418 
Northern  P.  R  Co.,  St  Paul  A  P.  R. 

Co.  9, 77 

9.  Washington,  Dustin  (142  U.  8. 

492) 1092 

Northwestern  Fuel  Co.  e.  Brock  (189  U. 

a  216) 161 


O. 


Ohio  A  M.  R.  Co.,  Wiggins  Ferry  Ca  9.  1056 
Oloott  e.  Headrick  (141  U.  8.  648)  .  •  861 
Oregon  &  C.  R  Co.,  Bybee  e.  •  .  806 
Oregon    Central    Military    Road    Ca, 

United  SUtes «.  •  -  .660 
Ormsby,  Parker  «.••••  654 
Ortmayer.  McClain  e.  .  .  •  •  800 
Ott,  South  Branch  Lumber  Ca  «,  •  1186 
Oyster,  Albright  «<.•••  -684 


GAass  Rbpobtbd. 


P. 

Padlle  BxpiMi  Co.  «.  McDowell  (140  U. 

8.  eW) 757 

«.  Seibert  (143  U.  8.  889)  -  -  1085 
PteMc  Kftt.  Bank  «.  Eaton  (141  U.  &  2d7)  709 
Ptater  «.  Ormaby  a41  U.  8.  81)  •  -654 
PMaumpaic  8aT.  Bank,  Williama  t.  -  740 
Pttenl  Olotblng  Co.  «.  Olorer  (141  U.  a 

500) 868 

Flutrick,  Davis  •. 826 

Pfeake  9.  New  Orleana  089  U.  8.  842)  -  181 
Pterce  9.  Rice  (143  U.  8.  28)  -       925 

PniDojer  v.  McCoDnaugby  (140  U.  8. 1)  863 
FeoDsjlTmnia  Canal  Co.,  McCreary  e.  •  817 
PennaylTania,  Pnllman's  Palace  Car  Co. «.  618 
Pennsylyania  R  Co.  •.  Oreen  (140  U.  8. 49)  839 

Perkina,  Bock  «. 814 

Petri  fL  Commerdal  Nat  Bank  (142  U. 

8. 644)     •       -  .1144 

FBttQB,  Eqoitable  L.  Asaur.  8oc  «.  •  497 
Phelpa  e.  Elliott  (140  U.  8.  694)  •  •  745 
e.  Siegfried  (142  U.  a  602)  •  1128 
PfroDl  A  Slatri,  Denny  «.  -  •  •  657 
Pktt.  8belton  e.    -  •       •       •       278 

Pointer.  United  8tatea  e.  •  •  •  •895 
PMter,  CbafPee  County  Comra.  fi  •  1040 
V.  Ooncb  (141  U.  8.  296)  •  •  721 
POwera,  Jobnson  e.  .  .  .  •  112 
XYovidenoe  Waabington  Ina.  Co.,  Tbe 

Sydney  v.  -  -  .  •  177 
PttUman'a  Palace  Car  Co.,  Allen  «.  •  808 
Ceotral  Transp.  Co.  e.  -  •  •55 
«.  Centra]  Transp.  Co.  (189  U.  8.  62)  69 
•.  Hayward  (141  U.  8.  86)  •  621 
e.  Pennsylvania  (141  U.  8.  18)  •  618 
PoUman  8.  Car  Co..  Cbicago,  8t  L.  A 

N.  O.  R.  Co.  e.   •       •       •        97 


Quock  Ting  e.  United  States  (140  U.  a 

417) 501 

K 

Rahrer,  "Wilkerson  si  •  •  •  •  572 
Baikottd  Co.,  Alabama  O.  a.|  United 

States  e.  ....  1184 
Atcbiaon,  T.  &  a  F.»  Convers  e.  •  1158 
Bnriington    &    H    R.,    Boone 

County  e.  -  •  -  •  819 
CbarkHte,  0.  &  A.  e.  Oibbes  (142 

U.  8. 886)  •       .  1051 

Cbicago  &  E.,  Hill  e.  •  •  881 
Cbtoago,  St  L.  &  N.  O.  e.  Poll- 

man  8.  Car  Co.  (189  U.  8.  79)  97 
Delaware.  L   d;  W*  «•  Converse 

(189U.  8. 469)  •  .  >  218 
Green  Cove  Springs  A  M.,  Gou^ 

anty  Trust  A  8.  D.  Co.  v.  •  116 
Hew  Orleans  &  N.  E.  e.  Jopes(i42 

U.  a  18)     -       .  919 

Kortbem  P.,  St  Paul  4;  P.  R  Co. 

e. 77 

Orq[;on  A  C,  Bybee  e.  -  -  805 
Ptonsylvania  e.  Green  (140  U.  8. 49)  889 
fit  Paul  A  P.  e.  Kortbem  P.  R. 

Co.  (189  U.  a  1)  ...  77 
fidma,  K  AD.  9.  United  States 

(189  U.  a  560)  .  .  .  266 
Boutb  Carolina,  Cogblan  e.  •  -'951 
Waahingtoii  A  G.»  A  parte  (140 

U.a9]}      •  •      • 


Raflway  Co.,  Obk»go,  St  P.  M.  A  O.  a. 

Rob^ti(!41  U.  a  690) .  .  905 
East  Tennessee,  Y.  &G. «.  Frasier 

(189  U.  a  288)  .  .  .  196 
Grand  Trunk,  Maine  e.  .  .  994 
Illinois  Grand  Trunk  e.  Wade  (140 

U.  8. 65)  .  -  -  842 
Missouri,  K  A  T..  United  States  e.  766 

Obio  A  M.,  Wiggins  Ferry  Co.  e.  1055 
'     St  Louis  A  8.V.  9.  McBride  a41 
U.S.  127)       .... 
St  Louis,  LiL  A  8.9,  Commer- 
cial Union  Ins.  Co.  (189  U.  8. 

228) 154 

St  Louis,  L  M.  d;  8.,  Jobnson  e.  875 
St  Paul,  M.  &  M.  e.  Greenalgb 

(189  U.  a  19)  -  -  -  -71 
St  Paul,  M.  &  M..  e.  Todd  County 

(142  U.  a  282)  *  -  -  1014 
St  Paul,  M.  &  M.  «.  WeDzel  (189 

U.S.  28) 7a 

Tuskaloosa  N.  e.  Gude  (141  U.  8. 

244) 74J> 

Union  Pacific  e.  Botsford  (141  U. 

8.250)         .       •       .       .  784 

'Virginia  M.,  Gleeson  e.        >       -  458 
Wabaab,  St  L.  A  P.  «.  McKissock 

(140 U.S.  804)             •       .  478 

i{0  Classen  (140  U.  8. 200)       •       •       •  40» 

Green  (141 U.  8. 825)        •       •,  76^ 

Rector  e.  Lipscomb  (141 U.  8. 557)  •       •  867 

Redfleld  e.  Bartds  (189  U.  8.  694)  810 

Reedy.  Western  Electric  Co.  e.    >       -  748 
Reybold,  Delaware  City,  8.  A  P.  8.  B. 

NaT.  Co.  e.     -       -       -       -  1141 

Reynolds  e.  Bums  (141 U.  8. 117)       •  64S 
9.  Stockton  a40  U.  a  254   •       •464 

Rice,  Pearce  e.            •       .       •       •  925 

Robbins,  Wortbington  e.       .       .       .  181 
Roberts,  Cbicago,  St  P.  M.  &  O.  R 

Co.  e.         -       •       •       -       •  905 

Robertson,  Mason  e.        •       •       •       •  298 

Roff.  McLisb  e.           ....  898 

Rogers  e.  Durant  (140  U.  a  298)    •       •  481 

United  States  e.         -       •       •  560 

e.  Uoited  States  (141  U.  a  548)     •  858 

Romney  e.  United  Stote8(140  U.  8.  665)  592 

Rose,  Harper  County  Comrs.  e.    •       -  844 

RofiCDSteiD,  Magone  e.     •       .       •       .  1180 

Ross  9.  Mclntyre  (140  U.  8. 458)  •       •  581 


a 

St  Louis  &  a  F.  R  Co.  «.  McBrlde  (141 

C.  a  127)       -  -       .    651^ 

St  Louis,  L  M.  &  8.  R  Co.  e.  Com- 
mercial Union  Ins.  Co.  (189  U. 
8. 228)  .       -       •       .    154 

Jobnson  e.  .....       875 

St  Paul  &  P.  R  Co.  9.  Northern  P.  R 

Co.  (189  U.S.  1)  -       -     77 

St  Paul,  M.  &  M.  R  Co.  e.  Greenalgb 

(189U.  a  19)      -       •       -         71 
9.  Todd  County  (142  U.  a  282)  1014 
e.  Wenzel  (189  U.  a  28)       -       •     78 
St  Paul  Plow  Works  e.  Starling  (140  U. 

a  184)         ....       404 

Sanfoid  e.  Sanford  089  U.  8.  64S)  -290 
Sargent  Home  Benefit  AsBo.e.  •  •  1160 
Schuts  9.  Jordan  (141  U.  8.  218)  •  .  705 
Scotland  CountyCt  e.  United  States,  HiU 

(140  U.  a  41)  •       •       851 

5 


Cases  Repobtbd^ 


eooti  «.  BII617  a43U.  8.  881)    .  •  *:; 
«.  Nechr  (140  U.  a  108)  ^  V\  V 
Texts  Luul  A  C.  Co. «.         •" 
Beeberger  «.  Farwell  (189  U.  8.  806)    « 
Seibert,  Pacific  Express  Co.  •. 
Beits  e.  Brewers'  RefrigeratiDgMsch.  Co 

(141 U.  8. 610)  •       - 

Belma,  R  d;  D.  R  Co.  •.  United  8Utes 

(180U.a680)        .       . 
8baeffer,  Birdseje  e.  •       •       • 

Sbeffey,  Bank  01  Lewisburg  e. 
Sbelton  e.  Piatt  (188  U.  8.  591)  • 
Sidwav,  Clark  e.  •  ... 
Siegfried,  Pbelps  «.•••• 
Bilver  Bow  County  Comrs.,  Talbott  s, 
Simmons  e.  United  States  (142  U.  S.  148) 
Simmons  Creek  Coal  Co.  e.  Doran  (14d  U 

S.  417)     -       -       -       . 
Singer  Mfg.  Co.  e.Wrigbt  (141 U.  S.  898) 
Skinkle,  Essex  Public  Road  Board 
Skinner,  Walter  A.  Wood  Mowing  &  R 

Macb.  C.  e.  ... 

Slocum  s.  Brush  (140  U.  8.  896)     • 
Smale,  Mitchell  «.--•• 
Smiler  e.  Brush  (140  U.  8.  896) 
Smyth  e.  New  Orleans  Canal  &  Bkg.  Co. 

(141  U.  S.  858)  .       . 

Snyder  e.  Fiedler  089  U.  8.  478)    • 
South  Branch  Lumber  Co.  e.  Ott  (142  0 

S.  822)  .       . 

South  Carolina  R.  Co.,  Cqgfalan  s. 
Sparhawk  e.  Ackley  (142  U.  8. 1) 

0.  Terkes  (142  U.  8.  1) 
Spaulding,  Brigi^s  «.--•• 
Sperry,  Watt  A  Garrer,  Etheridge  «. 
Starline,  St.  Paul  Plow  Works  s. 
Starr,  Gregory  Consol.  Min.  Co.  s. 
State  Nat.  Bank,  Evans  e. 
Stein  e.  Bienville  Water  Supply  Co.  (141 

U.  8.  87) 
Stevenson  s.  Barbour  (140  U.  6.  46)     - 
Stillwell  A  B.  Mfg.  Co.  Howard  «. 

Van  Stone  v,      -       -       -       • 
Btockmeyer  e.  Tobin  (189  U.  a  17(t) 
Stockton,  Reynolds  e.  ... 

Stone,  Chicago  Distilling  Co.  s. 
Stout  9.  Mastin  (189  U.  S.  151)    • 
Strange,  Carpenters, 
Stutsman  County  v.  Wallace  (148  U.  B. 

298) 

Stutz,  Handley  s. 

Sunflower  Oil  Co.  s.  Wilson  (142  U.  8. 

818) 

Sydney,  The  si.  Providence  Washington 

Ina.Co.(189U.  a  881)  •       • 


T. 

'talbott  s..8i?er  Bow  County  C^mrs.  (189 

XT.  8.488)  •       •       • 

Tarpey,  Deseret  Salt  C^. «.     •       •       • 
Texas,  Caldwell  s.  •       •       • 

Davis «.         •       •       •       •       • 
Xjeepep  si  •      •      •       • 

Tesas  Land  AC.  Co.  «.  Scott  (140  U.  & 
TOO)         .       -       .       .       . 
Thayer  s.  Butler  (141  U.  a  284) 
Thompson  s.  Baker  (141  U.  8.  846>  • 

s.  United  States  (148  U.  a  471) 
Tfllson,  Lent  e.  .... 

TimmoDS  s.  Blyton  Land  Co.  (189U.  & 
878)         •  ... 


1060 
858 
758 
297 

1085 

887 

9000 

402 
498 
278 
1157 
1126 
210 
968 

1088 
908 
448 

198 
758 
442 
755 

691 
216 

1188 
951 
915 
915 
882 
171 
404 
715 
854 

822 


Tobin,  Stockmeyer  e.  •       •       •       12S 

Todd  County.  St.  Psol,  M.  &  M.  R  Co.  s.  1014 


147 
981 
128 
464 
582 
121 
840 

1016 
227 

1025 

177 


210 
999 
716 
800 
825 

758 
711 
669 
1064 
419 

195 


270 
107 
974 

742 
1018 


Tolson,  Inland  A  8.  Coasting  Co.  «. 
Townsend,  Logan  Coun^  lut  B«ik  t. 
Trezza  s.  Brush  (142  U.  8. 180) 
Tuskaloosa  N.  R  Co.s.  Gode  (141  U.  8. 

244) 

Tylers  Cass  County (142  U. a  26Q   • 

V. 

Underwood  e.  Dugen  (189  U.  8. 860) 
Union  Edge  Setter  Co.  e.  Keith  (189  U. 

580)  .... 

Union  Pacific  R  Co.  s.  Botsford  (141  U. 

8.  25(9  .... 

United  Land  Asso.,  Enigbt  s. 
United  States  e.  Alabama  G.  a  R  Co. 

(142  U.S.  815) 
Balls.  .       •       • 

s.  Barber  (140  U.  8.  184) 
V.  Barber  (140  U.  a  177)   - 

Boyd  9. 

s.  Brewer  (189  U.  8. 278) 

s.  Chidester  (140  U.  S.  ^)     • 

Claasen  s.  .       .       •       • 

s.  Cooper  (140  U.  8.  599) 

s.  Dalles  Military  Rom!  Co.  a40  U. 

S.  599)  .... 

s.  Des  Moines  l<(av.  &  R  Ca  (142 

U.  8. 510)        •       .       .       • 
Ekius.  .       •       •       • 

s.  Ewinff  (140  U.  8.  142)       •       • 
s.  Floyd  (140  U.  8.  599)     •       • 
s.  Grant  (140  U.  8.  599)         •       • 
SL  Griffith  (141  U.  8.  212)  •       • 
s.  Kelly  (140  U.  8.  599) 
Late  Corporation  of  the  Church  of 

Jesus   Christ   of   Latter-Day 

Saints  s.      .... 

McAllisters. 

s.  McDermott  (140  U.  8.  161)    - 
«.  Missouri,  E.  &  T.  R  Co.  (141 U. 

8.858) 

Mullan  s. 

s.  Oregon  Central  Militanr  Road 

Co.  (140  U.  8.  599)  •       - 

s.  Poinier  (140  U.  8.  180)  • 
Quock  Ting  9.       .... 
s.  Rogers  a40  U.  8.  599)    - 
Rogers  *.•••-• 
Romneys.  .... 

Selma,  R  d;  D.  R  C^.  s.      - 
Simmons  s.        .... 
Thompson  s.         .... 
s.  Van  Duxee  (140  U.  8.  189,  199) 
"Wan  Shing  s.     -       -       -       - 
SL  Willamette   Valley    A  0:  M. 

Wagon  Road  (>>.  (140  U.  8. 

699) 

Wingards.         .... 
Boynton  s.  Blaine  (189  U.  S.  808) 
Hill«  Scotland  County  Ct.  s.  ^ 


V. 


Van  Duzee,  United  States  9,       •       • 
Van  Stone  s.  Stillwell  A  R  Mfg.  Co.  a^S 

U.  8.  128)  •       -981 

Virginia,  Jones  s.  .  .  •  .  144 
Virginia  M.  R  Co.,  Gleeson  s.  •  .  •  456 
Voigbt  s.  Wright  (141  U.  8.  «^    •       •       686 


i97 

261 

784 
974 

1184 
877 
898 
896 

1077 
190 
889 

VOO 

580 

680 

1099 
1146 
868 
560 
560 
719 
560 


592 
898 
891 

766 

469 

560 
895 
501 
660 
858 
592 
«oo 
966 
1064 
899 
608 


560 
719 
168 
851 


a40U.  aio4)     •     •     • 

JUMli  Qnad  Tnmk  R  Ck).  •. 
HmnMo  OoootT*. 
Wood  Mowtof  Si  a  MMh. 
On  «L  eidiiiier  (189  U.  a  M) 
«L  United  State  (140  U.  & 


!■&  Co.  fL      •       •       • 
*  O.  a  Co..  A  |wrt#  040 
U.  &  91)     • 

■.DottiB,  Koctbcn  P.aOo.  % 
Do  Wolf  a^al  U.  a  18Q 
IfoliDo  Plow  Oo.  0.  • 

VAii.aoo.0.  •  * 

Electric  Ca  «.  La  Ruo  (189  U. 

a  601) 

Boedj  (140  U.  a  TOO    . 
U.  likg.  Co.,  Attoni^-Ctaenl 
oC  Mom.  «.--•• 
FIro  luL  Amo.  0. 
DoTlio.         .       •       •       • 
Dot  no  0.         ... 
f\OT7  Ooi  •.  Oblo  *  M.  a  Go. 

a4iu.a89«  •     •     • 


478 
84S 

1018 

198 

008 

871 


1098 


879 
884 

78 


748 


144 


WnkartOB  «.  Rahnr  a^O  U.  a  048)       •    079 
WQlametto  Y allgr  &  0.  K.  Wagoa  Bood 

(XI.,  united  Btote  t.  • 
^nnoox  AG.  BewliicKacli.  Oa  t.  Swing 

(14in.  8. 097)        .       .       . 
WflUaaBi  0.  Heard  040  U.  a  09Q 

«.  PMwmjPiic  boT.  Bank  041  U. 

a949)     .       .... 
WflUmantlc  Linen  (3o.,  Clark  Thread  Oo. 


WflaoB,  ft  jMfii  (140  U.  a  0710   * 
wiiaoiit  B(M^  a.  •  • 

t.  Ererett  089  U.  8.  010)  • 

8anflower  Oil  Co.  •.      - 
Wingard  «.  United  State  0^1  CT.  8.  901) 
Wood  «.  Broih  (140  U.  a  878.  870)    - 
Woodward  .Baldwin  d;  Co.  a.  Jewell  040 
tJ.  8.  947)       .... 
Worthinaton.  American  Net  A  T.  Co.  t. 

«.  Bobbins  (189  U.  8.  887) 
Wright,  Singer  Mfg.  Co.  a.     • 

Voi^o.  •   •   •   •   • 


600 

889 
000 

740 

021 
518 
883 
280 
1025 
719 
600 

478 
821 
181 
900 


Y. 


TeriBei^  Spathawk  a 


810 
I 


CITATIONS 


m  OPINIONS  OF  THE  JI7D0BS  OONTAIN£D  IN  THIS  BOOK. 


AbboUford.  The,  98  U.  8.  440  (25:168).  466 
▲berooni's  Caae,  4De  O.  F.  &  J. 78,  96, 

110 041 

Ackflnnan  «.  Halser.  87  N.  J.  Eq.  866, 

861,88N.  J.  Bq.  601,510....  677 
AcUer  School  Ditt.  o.  HaU,  118  U.  S. 

185(28:  964) 847 

AdmiDt «.  Champion,  81  Mich.  288 457 

Addleman  «.  SrwiQ,  6  Ind.  494 467 

AdriaOc,  The,  107  U.  S.  612.  618  (27: 

^7,  499)  108  U.   a  780  (26: 

606) 456,  467 

.Ana  L.  Ina  Co.  •.  M  iddleport,  124  U. 

S.  684(81:687) 848 

«.  Ward,  123  U.  S.  748. 744  (81 :  810)  878 
Ager  •.  Murray.  106  U.  S.  126  (26:  942).  917 
AtaMwoith  e  Walmsley,  L.  R  1  £q.  618  250 
Albright  9.  Teas,  106  U.  8.  618  (27:  296)  417 
Alexiuider  e.  Central  R.  C^.  of  Iowa,  8 

Dill.  487 118 

Alexandria  Marine  Ins.  Co.  e.  Hodgson, 

11  U.  8.  7  Cranch,  882,  886 

(8:862,868) 878 

Alford  «.  Barnnm,  46  CtA.  482 248 

Alger  e.  Thacher,  19  Pick.  61,  64 66 

Al&ire  e.  Hartahorne,  21  N.  J.  L.  666..    929 

Allan  «L  Backhoose,  2  Yet.  &  B.  64 1084 

Allen  9.  Balrd.  6  Land  Dec.  298 292 

e.  Baltimore  &  O.  R.  Co.  114  U.  8. 

811  (29:  200) 277,  866,  867,  868 

e.  Kramer,  2  111.  App.  205 488 

«.  Maaser,  84  U.  8. 17  Wall  851 

(21:  642) 176, 1188 

«.  Pullman's  Palace  Car  Co.  189.U. 

&  656,  661  (86:  808.  804) 1088 

AIIcj  e.  Nott,  111  U.  a  742  (28:  491)...  1068 
Altea  e.  Hinckler,  86  ni.  265,  267 779 

Bridge  Co.  e.  Heidenhaoh,  94 

U.  a  798  (24: 14« 1029 

«.  Morphj,  18  Kan.  85 866 

Smigrant  Co.  e.  Adams  Coun- 

tj.  100  U.  8.  61  (26: 668) 1128 

File  Co.  e.  Ckrrett,  110  U.  a 

288(28:150) 918 

Ina.  Co.  e.  856  Baleaof  Cotton. 

26 U.ai  Pet 611, 646(7: 242. 

266) 696,  696,  701 

AoMrloan  8.  B.  Company  e.  Chase,  88 

U.  a  16  Wall7622(21:  869)  9 

R.L419 166 

Amerioan  Tranap.  Oo.  «.  Moore,  6  Mich. 

868 888 

Airfable  Nanqr,  The,  16U.  a  8  Wheat 

646(4:466) 160 

ABnottdaone.  Ryan,  111  HI.  606,  510..  792 
Aboit  e.  Amoiy,  91  U.  8.  866  (28: 486).  288 
AinAeH  ^S-  Co.  a.  Trainer,  101  U. 

&  il«  58  (26:  998,  99l)....248,  472 


Anderson  e.  Cary,  86  Ohio  St  606 781^ 

a.  Watt,  188  U.  8.  694  (84:  lOm.  196^ 
Anderson  County  Comrs.  a.  Beal.  118  U. 

a  227,  241  ^:  966.  971) 21(^ 

Andes  a.  Blauaon,  180  U.  8.  485,  488, 489 

(82:  989.  991). 86^ 

Andrews  a.  Pond.  88  tJ.  8.  18  Pet  65, 

77(10:61,66) 964 

Angell  a.  Draper,  1  Vem.  899 861 

Anna  Maria.  The,  16  U.  8.  2  Wheat  827 

(4:  252) 150- 

Anne,  The,  a.  United  States.  11  U.  8.  7 

Cranch.  570  (8:  442) 1062 

Annie  Lindsley,  The,  104  U.  8. 185  (26: 

716) 456. 

Anonymous,  2  Salk.  588 168- 

Antoni  a.  Oreenhow,  107  U.  8.  769  (27: 

468) 866^ 

Applegate  a.  Lexington  Si  C.  County 

Min.  Co.  117  U.  a  255  (29: 892)  120 
Ardeaoo  Oil  Co.  a.  North  American  Oil 

6  Min.  (>>.  66  Pa.  875 65- 

Armstrong  a.  Athens  Co.  41  U.  8. 16  Pet 

281(10:966) 1009- 

a.  Morrill,  81  U.  a  14  Wall.  120 

(20:  765) 484,  486,  985. 

Arnold  a.  PoUer.  22  Iowa,  194. 198 965- 

Arrowsmith  a.  Gleaaon.  129  U.  8. 86, 101 

(82:  680.685) 878,874 

Arthur  a.  Butterfleld.  125  U.  8.  70,  76. 

77  (81:  648,  645) 294,  828- 

a.  Pox,  108  U.  a  125  (27:  675)....  294 
a.  Lahey,  96  U.  a  112  (24: 766)...  824 
a.  Morrison,  96  U.  a  108  (24:  764)  828. 
a.  Stephani,  96  U.  8.  125  (24:  771)  824 
a.  Sussfleld.  96  U.  a  128  (24:  772)  294 
Aahbnry  R  C.  &  L  Co.  a.  Riche,  L.  R. 

7  H.  L,  658 67 

Ashdown  a.  Woods,  81  Mo.  466 964 

Asher  a.  Texas.  128  U.  8. 129  (82: 868)..    65l» 
Aspden  a.  Nixon,  46  U.  8.  4  How.  467 

(11:1059) 114,  647 

Aspinwall  a.  BuUer,  188  U.  8.  599  (88: 

779) 708-705,  711 

Atchafalaya  Bank  a.  Dawaon,  18  La.  497    808- 
Atchison,  T.  4;  a  F.  R.  Co.  a.  Denrer 

&  N.  O.  R.  Co.  110  U.  a  667, 

681,682(28:291,296,297)1096,1097 

Atkins  a.  Tredgold,  2  Banu  d;  C.  28 848- 

Atkinson  a.  Leonard,  8  Bro.  Ch.  218.688,  691 
AUantic  d;  G.  R.  Co.  a.  Georgia,  96  U.a 

859.  866  (25: 185, 18$.  ....222,  227 
AUantic  Works  a.  Brady,  107  U.  8. 192, 

199.  200  (27: 488,  440.  441).850,  785* 
At^Gen.  a.  Boaton,  128 Maaa.  460, 479.  109^ 

a.  Bau  Claire,  87  Wis.  400 1011 

Attwood  a.  Small,  6  Clark  &  F.  282 988 

Auditor  a.  Haycraft,  14  Bush,  284 228- 

Aoibnordt  a.  Hedden,  187  U.  8.  810  (84: 

674) - 1156. 1157 


Cttatiohb. 


Aostlii «.  Colony  DIat  Twp.  61  Iowa,  102  1048 
«.  New  Jersey  8.  B.  Co.  48  N.  Y. 

75.82 278 

•.  RuUand  R.  Co.  45  Yt.  216 441 

Avery  v.  Pizley,  4  Mass.  460.  461 119 

Ayen,  Be.  128  U.  8.  448.  487.  488.  600, 

501  (81:  216.  228,  228).865,  866,  868 
«.  WatsoQ,  118  U.  8.  594  (28: 1008) 

187  U.  8.  584  (84:  808)....448, 1070 


B. 


Babbitt  9,  Clark,  108  U.  8.  606.  612  (26: 

507) 888 

Bachman  v.  Lawson,  109  U.  8.  659  (27: 

1067) 556 

Bachrack v.  Norton,182 U.  8. 887(88:877)  815 
Bacon  «.  RWes,  106  U.  8.  99  (27:  69)....  1085 

«.  8tote,22  Fla.  46 119 

Badger  «.  Badger,  69  U.   8.  2  Wall.  87, 

95  (17:  836,  838) 828 

V,  RaDlett,  106  U.  8.  255  (27: 194)      69 

Bailey  9.  Day.  26  Me.  88 866 

Baily  v.  Smith,  14  Ohio  8t.  404 87 

Bain.  EU  parte,  121  U.  8.  1  (30:  849)....  516 
Saird  «.  United  States.  96  U.  8.  430  (24: 

703) 866 

Baker  «.  Copenbarger,  15  111.  103 783,  784 

Baldwin  v.  Kansas.  129  U.  8.  52,  57  (82: 

640.642) 227 

Baldwin  «.  8terk.  107  U.  8.  468.  465. 

466(27:  526,  527) 291,  292 

Ballance  o.  Forsyth,  54  U.  8. 18  How.  18 
(14:  82).  65  U.  8.  24  How.  183 

(16:788) 877.  878 

Ballard  t.  Searls.  180  U.  8.  50  (32:  846).  714 
Ballinger  «.  Bourland,  87  111.  518.  516  ..  '792 
Baltimore  A  O.  R.  Co.  «.  Bates,  119  U. 

8.  464,  467  (30:  486,  488) 1088 
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Trademark  Cases,  Be,  100  U.  8.  82  (25: 

550) 471 

Traer  «.  Clews,  115  U.  8.  528  (29:  467)..    918 
Treadwell «.  8aulttbury  Mfg.  Co.  7  Gray, 

893 65 

Tdpp  r.  Bishop,  56  Pa.  424 146 


Tripp  «.  8pring,  6  8awy.  209,  912.... 961,  9M 

Trott «.  City  Ins.  Co.  1  CliiJ,  489 118 

Trotter  v.  Newton,  80  Gratt.  582 484 

Trusteea  of  8chool8  v.  8chroll.  9  West 

Rep.  741,  120  111.  609.484,  485,  441 

Tucker  «.  Clisby,  12  Pick.  22 817 

Tumbnll  «.  Payson,  96  U.  8.  418,  421 

(24:  487,  488) 989 

Turner  v.  Bank  of  North  America,  4  U. 

8.  4  Dall.  8,  11(1:718,  719)-.  656 

«.  Douglass.  77  Tex.  620,  621  ....  1184 

r       «.  Jaycox,  40  N.  Y.  470 818 

t.  Maryland,  107  U.  8.  88,  61.  68 

(27:  870,  876,  876) 689 

t.  Richardson,  7  East,  886 1028 

Turquand  «.  8trand  Union,  6  Dow.  P. 

C.  201,  4  Jur.  74 789 

Turrlll  •.  Illinois  Cent.  R.  Co.  20  Fed. 

Rep.  912 820 

Tuttle  t.  Turner,  28  Tex.  759,  778 890 

Twitty  e.  Camp.  Phil.  Eq.  (N.  C.)  61 . . . .  782 
Two  Hundred  Chests  of  Tea,  He,  22  U. 

8.  9  Wheat.  480,  488  (6:  128, 

129) 828 

Tyler  t.  Cass  County,  142  U.  8.  288  (85- 

1016) 1022 

Tyng  «.  Grinnell,  92  U.  8.  467  (28:  788).  466 


U. 


Underwood  «.  Brockman.  4  Dana,  809, 
816 

Unfried  «.  Heberer,  68  Ind.  67 469 

Union  Bank  «.  Bradford,  2  La.  Ann.  416    189 
Union  Bank  of  Chicago  e.  Kansas  City, 
Bank,  186  U.  8.  228,  286  (84: 

841,  845 1188 

Union  Hotel  Co.  «.  Hersee,  79  N.  Y«  464    808 
Union  Mfg.  Co.  t.  Lounsbury,  41  N.  T. 

868 408 

Union  Mut.  L.  Ins.  Co.  «.  Frear  Stone 

Mfg.  Co.  97  III.  687 284 

Union  Nat.  Bank  «.  Matthews,  98  U.  8. 

621(26:188) Ill 

«.  Oceana  County  Bank.  80  HI.  219    488 

t.  Robersti,  46  Wis.  878.  879 929 

Union  Nat.  Bank  of  Chicago  •.  Bank  of 

Commerce,  94111.  271,  279...    818 
Union  P.  R.  Co.  e.  Cheyenne.  118  U.  8. 

616.  625  (28:  1098,  1101) 276 

•.  Hall,  91  U.  8.  848  (28:  428)....  1095 
fi  Peniston,  85  U.  8.  18  Wall.  6, 

29  (21;  787,  791) 616 

Union  Trust  Co.  e.  Illinois  M.  R  Co.  117 
U.  8.  484,  461,  467,  468,  469 
(29:  968,  972.  974,  976).. 67.  69,  889 
«.  8outher.  107  U.  8.  591  (27:  488)    546 
«.  Southern  Nay.  A  Imp.  Co.  180 

U.  8.  665,  670(82:  1048, 1044)    891 
United  Society  of  Shakers  «.  Underwood, 

9  Bush.  609.  621 677 

Cnited  States  •.  Ames.  99  U.  8. 86. 45.  46 

(25:  295,  800,  801).... 107,  282,  699 
•.  Armijo.  72  U.  8.  6  WalL  444 

(18:492) 286 

•.  Armstrong,  2  Curt.  446 884 

«.  Arredondo,  81  U.  8.  6  Pet  691 

(8:  647) 286 

«.  Babcock,  8  Dill.  671.  678 887 

e.  Barber,  140  U.  8.  164  (85:  896).  898 
•.  Barlow,  182  U.  8.  271  (38:  846)  889 


Oii0d6UtM  t.  BftjTftrd,  187  U.  8.  851, 

800(88:158,168) 189 

%  Beebe.  187  U.  8.  888,  848(88: 

181,188) 778.1107 

«.  Behan.  110  U.  B.  888,  845-847 
(98:  168.  170, 171) 150 

«L  Be?aos,  16  U.  8.  8  Wlieat 


CiTATioni. 

United  8tot68  t.  McBratne^,  104  IT.  ^ 


(4:  404) 165.  166 

MM  StetM  «.  Kc^ford,  4  Bktcbf.  887    400 
%  Black,  188  U.  a  40. 48(88:  854, 

867) 188,  981 

9.  Boitwiok«  94  U.  8.  88,  67  (84: 

65,66) 

«.  BralUlDg.  61  U.  a  80  How.  858 

(15:800) 

«.  BriUoB.  107  U.  a  665,  669  (87: 

680, 885) 

«.  Oentnl  P.  a  Co.  118  U.  a  885 

(80: 178) 1186 

t.  Dalles  HUitanr  Road  Co.  41 

Fed.  Rod.  49^ 570 

iL  Dallca  MiUtarT  Road  Co.  140 

U.  8.  616,  817  (85:  566)...^..    981 

iL  DaTls,  8  8amii.  485 884 

«.DeWali,ia8U.  8.898m:485)    411 
«L  De  Witt,  76  U.  a  9  WalL  41 

(19:598) 576 

%  Dfckeoo.  40  U.  8.  15  Pet  141 

a0:68i)i. 890 

9,  Srana,  9  iJ.  8.  5  Crancb,  880  (8: 

101).... 61 

t.  Bwiog.  140  U.  a  148  (85:  888) 

898.  897-899 

«.  Fifteen  Honheads  of  Brandy,  5 

Blatcbf.  106 _ 856 

ei  Usher,  109  U.  a  65, 148  (87: 


857,  885).... 

e.  Oale,  109  U.  8.  65  (87:  857)....    517 

ei  (}ttiteaa.  1  Hackoj.  498 884 

a.  (Guthrie.  58  U.  a  17  How.  884 

(15:109) 699 

«.  Hall,  181  U.  a  50  (88:  97) 198 

a  Hare,  8  Wheel.  Crim.  (3as.  888    400 

f.  Hartwell.  78  CI.  8.  6  Wall.  88ft 

(18:  880) 1150 

f.  HJck^,  84  U.  a  17  Wall  9  (81: 

650 891 

«.  Holmes.  18  U.  a  5  Wheat.  418 
(5:  128) 590 

e.  Helton.  8  Dill.  94 888 

f.  Insley,  180  U.  8.  868  (88: 968).. 

571,  1107 

%  Iron  8ilTer  Min.  Co.  188  U.  8. 

678,  688  (88:  571,  575)... ..844,  245 
f.  Ubam.  84  U.  8.  17  Wall.  496 

(21:728) 824 

f.  Jones.  109  U.  8.  518,  514  (27: 

1015)  184  U.  a  488  (88:  1007) 

889,  891,  896.  899.  1012 

9,  Jung  Ah  Lung,  124  U.  8.  621 

(81:591) 1149 

a.  Kagama,  118  U.  a  875  (80: 228) 

514,  686 

f.  Kansas  P.  R.  Co.  99  U.  8.  465 

(25:289) 1186 

•I  Enoi,  128  U.  a  280  (82:  465)..  889 
a  KIrkpatriek.  28  U.  8.  9  Wheat. 

720  (6:  199) 828,  571 

a  Lacher,  184  U.  8.  624,  682  (88: 

1080,1088.1084). ..-    198 

a  Langton,  5  Mason,  280,  288....  818 
a  Lee,  106  U.  a  198, 244  (27: 174,. 

190). 866 

V.  a  Book  85.  1 


621,  624  (26:869,870) 1160 

a.  Maodaniel,  88  U.  8.  7  Pet.  1  (8e 

587) 1188 

a.  McDermott,  140  U.  8.  151  (85: 

891) 896,897 

a.  McGlll,  4  U.  a  4  DalL  426  (1: 

894)  1  Wash.  C.  C.  468 ......    884 

t.  McLaughlin,  187  U.  8.  428  (82: 

218) 286 

t.  Macon  County,  99  U.  8. 582  (25: 

881) 

a.  Means,  42  Fed.  Rep.  599.  608..  677 
a.  Moore,  95  U.  a  760,  768  (24: 

588,  589) 1186 

a.  Morris,  1  Curt.  28.  87 971 

a.  Mosby.  188  U.  8.  278  (88:  685)  1180 
a.  NsshTille,  C.  A  8t.  L.  R.  Co. 

118  U.  8.   120,  125  (80:  81, 

88).....-. 1107 

a.  New  Orleans,  98  U.  8.  881  (85: 

225) 142.  858 

a.  Nicholl.  25  U.  8. 12  Wheat.  505 

(6:709)... 828,  571 

«L  Northway,  120  U.  8.  827  (80: 

664) 198 

a.  One  Hundred  and  Twelre  Casks 

of  Sui^r,  88  U.  8.  8  Pet.  277 

(8:944) 828 

a.  Percheman,  88  U.  8.  7  Pet.  51. 

87(8:604.617) 982 

a.  Peres.  22  U.  8.  9  Wheat.  579 

(6:  165) 971 

a.  Philadelphia  &  R  R.  Co.  128 

U.  8.  118(81:  188) 971 

a.  Raum,  135  V.  8.  200(84:  105)    981 

a.  Reed.  12  8a wy.  99. 104 248 

a.  Repeotlgoy,  72  U.  8.  5  Wall. 

211,  260,  267  (18:  627,  648, 

645) .....807.  982 

a.  Rogers,  45  U.  8.  4  How.  567 

(11:1105) 686 

a.  Ruodlett.  8  Curt  41 889 

a.  8anborTi,  185  U.  8.  271,  281  (81: 

112,115) 818 

a.  8an  Jacinto  Tin  Co.  125  U.  8. 

278.286(81:747.752) 778 

a.  8harp,  Pet.  C.  C.  118 198 

t.  Smiley.  6  Sswt.  640 166 

a.  State  Bank  of  xTorth  Carolina, 

81  U.  a  6  Pet.  29.  89  (8:  808. 

811) 1186 

a.  Thntckmorton.  98  U.  8.  61.  64. 

66(26:  98,  94^95) 878,  1107 

a.  Uoion  Pac.  R  Co.  91  U.  8.  72, 

79  (28:  224.  228) 824 

a.  Van  Zandt.  24  U.  a  11  Wheat 

184  (6:  448) 828,  571 

a.  Wallace.  118  U.  8.  898  (29:  676)  890 
e.  Weld.  127  U.  8.  51  (82:  62).. 568.  666 
a.  WillUms.  1  Cranch,  C.  C.  178. .  401 
ii  Wilson,  82  U.  a  7  Pet.  160  (8: 

740) 1078 

a.  Wiodom.  187  U.  a  686,  644  (84: 

811.  814) 188 

a.  Wood.  8  Wash.  C.  C.  440 .    401 

United  States  Bank  a.  Bank  of  Washing- 
ton, 81  U.  8.  6  Pet  817  (8: 

299.  804). : 158 

a.  Smith,  24  U.  a  11  Wheat  172 

(6:  448)  ...........'.........*    968 

Upshur  County  a.  "Rlch7l85'ur8.'467, 

•     477(84:196,200) 92 


CiTATIOHt. 


Upton  «.  Trlbilcock,  91  IT.  8.  46  (88: 

208) 94,  106,  284 

Uiener  fi  State,  8  Tex.  App.  177 224 


V. 

Valette  t.  Mason.  1  Ind.  89 929 

Vance  t.  BurbaDk,  101  U.  8. 514, 518  (25: 

929,981) 292 

e.  Campbell.  66  U.  a  1  Black,  427 

(17:  168) 802,  808 

Van  Ne88«.  Packard,  27  U.  8.  2  Pet.  137 

(7:  874) 1068 

YanneTar  v.  Bryant,  88  U.  8.  21  Wall.  41 

(22:  476) 1088 

Van  PatteD  v.  Burr,  52  Iowa,  518. 521. .816. 819 
Van  Wjck  e.  Eueyals,  106  (J.  8.  860 

(27:201) 807 

Vartie  «.  Underwood.  18  Barb.  561,  568    848 

Veeder  «.  Mudgett.  95  N.  Y.  295 288 

Venice  «.  Murdock,  9^4  (J.  8.  494  (23:  588)  104.1 
Vlckeiy  •.  Welch.  19  Pick.  528,  527....  66 
Vicksburg  A  M.  R.  Co.  «.  Putnam,  118 

U.  8.  545  (80:  257) 971 

Vicksburg.  8.  &  P.  R  Co.  v.  8mith,  185 

U.  8.  195  (84:  95) 178 

Vilas  t.  Milwaukee  &  P.  du  C.  R.  Co. 

•17  Wis.  497...-.......-.-.-.  10(K) 

Virginia,  3e  parts.  lOO'O.' 8891(257676')  638 
Virginia  «.  Rives,  100  U.  Q.  818  (25:  6ft7. 

678) 341,608 

Virginia  C.  R.  Co.  v.  8anffer.  15  Gratt.  237  468 
VfHirhees  «.  Combe.  88  l^.  J.  L.  482.. ..  61 
Voorheis  «.  Eubank,  6  Iowa,  274 91 


W. 

Wabash,  8t  L.  &  P.  R  Co.  e.  Hsm,  11$ 

U.  8.  587.  594  (29:  285.  288).  95 
9.  Knox,  110  U.  8.  304  (2^:  155)..  718 
Wade  «.  Walnut.  105  U.  8. 1  (26:  1027).  848 
Wagner  «.  Clereland  &  T.  R.  Co.  22 

Ohio  8t.568 1068 

Wait  9.  M'Neil.  7  Mass.  261 508 

Wakeman  «.  Dallev.  51  N.  T.  27,  82.669.  674 
9.  Wheeler  &  W.  Mfg.  Co.  2  Cent 

Rep.  130.  101  N.  Y.  205 151 

Walden  «.  Bodley.  89  U.  8.  14  Pet  156 

(10:«fe) 1062 

Waldo  t.  Cummings.  45  111.  421 781 

Walker  «.  8hepardson,  2  Wis.  884 ;  4  Wis. 

486 1010 

9.  Villayaso,  26  La.  Ann.  42,  44  129 
«.  Western  Transp.  Co.  70  U.  8. 

8  Wall.  150  (18:  172) 888 

Wallace  t.  Loomis.  97  U.  8. 146, 168  (24: 

895,  901) 545,836 

Walling  e.  Wheeler.  89  Tex.  480 881 

Walsh  9.  8«vre,  52  How.  Pr.  334 789 

Walter  A.  Wood  Mowing  &  K  Mach. 

Co.  9.  Skinner,  189  U.  8.  298 

(85:  198) 266,  417.  1144 

Walton  «.  Potter.  1  Webs.  Pat  Cas.  585  297 
«.  United  8Utes,  22  U.  8. 9  Wheat 

651  (6:  182) 922 

Walworth  «.  Harris.129  U.  8. 855 (82: 712)  616 
Wan  8hing  t.  United  8utes,  140  U.  8. 

424  (85:  508) 669,  870, 1149 

Ward  fi  Mulford.  82  Cal.  365,  872....988, 989 

Ware  e.  Gann,  10  Barn.  &  C.  488 782 

Warflakl «.  Ghaffe,  91  U.  8.  690  (28: 888)   827 


Waring  e.  Clarke,  46  U.  8.  5  How.  411 

(12:  226) 681^ 

Warren  9.  Chambers.  25  Ark.  120 .••    441 

t.  Qwme,  7  W.  Va.  474. 1072 

Warren  County  t.  Marcy.  97  U.  8.  96, 

105  (24:  977,  980) 891 

Washington  AQ.KCo.  e.  Gladmon,  8S 

U.  8. 15  Wall  401  (21:  114)..    278 
t.  McDade,  135  U.  8. 554  (84:  285)    tlO 
Washington.  A.  &  O.  8team  Packet  Ca 

e.  Sickles.  65  U.  &  24  How. 

883.  341  (16:  650.  658).  78  U. 

8.  5  Wall.  580(18:  550).. ^69. 1061 
Washington  Ice  Co.  e.  Shortall,  101  Dl. 

46 485.  441 

Washington  Market  Co.  e.  Hoffman,  101 

U.  8.  112. 115  (25:  782  788)..  1146 
Waterman  t.  Johnson,  18  Pick.  261....  441 
Watkins,  JBe  parU,  28  U.  8.  $  Pet  198. 

203  (7:  650.  658) 516,  680 

Watkins  e.  Uolman,  41  U.  8.  16  Pet  85 

(10:  878) 648 

Watson  e.  Mercer,  6  Serg.  A  R,  49 145 

WatU  9.  Camors.  115  U.  8.  858,  868  (89: 

406.409) 4B6 

t.  Waddle.  31  U.  8.  6  Pet  889  18: 

487) 1068 

Wayman  e.  Southard.  28  U.  8. 10  Wheat 

1,48(6:258.264) 864 

Wayne  County  Suprs.  e.  Kennlcoit  108 

U.  8.  554. 556  (26:  486,  487).. 

40$,  4B7 

Wear  t.  Mayer,  2  McCrary,  178 866 

Weaker  t.  Fisher,  110  111.  146 817 

Weber  fi  Board  of  Harbor  Comrs.  86  U. 

8. 18  Wall.  57(21:798) 488 

fi.  Couch,  134  Mass.  86 

t.  Morris  A  B.  R  Co.  85  N.  J.  L. 

409 

«.  State  Harbor  Comrs.  86  U.  8. 18 

WaU.  57.  65  (81:  798, 801).... 

Webster  t.  Reid.  58  U.  8.  11  How.  487 

(18:  761) 

t.  Upton,  91  U.  8.  65, 78  (88:  881 

m) 94,  95.  106,  884.  888 

Webster  Loom  Co.  t.  Hiirgina,  105  U.  8. 
680.  591,  598  (ft:  1177,  1181) 
406,  786 

Wellford  t  Snyder,  187  U.  8.  681  (84: 

780) 780 

Wells,  A  parte,  69  U.  B.  18  How.  807, 

815  (18:  421,  424) 1078 

Welton  fi.  Missouri,  91 U.  8.  875, 881  (88: 

847,849)  ..  ••  •    6ID 

West  fi.  Carter,  mixCiS.'wllllllll  889 
West  Roxbury  fi.  Stoddard,  7  AltoD.  168  441 
Western  Min.  A  Mfg.  Co.  fi.  PejtOM 

Coal  Co.  8  W.  Va.  406,  441..  1834 
Western  Transp.  Co.  fi.  Downer,  78  U. 

8. 11  Wall.  189, 184  (90:  180, 


101 


180 


Western 


161).. 
U.  Tel 


871 


eg.  Co.  fi.  Alabama,  188 


U.  8.  478  (88:  408) 1688 

fii  Hall.  184  U.  8. 444-44691:  ~ 


488) 180 

fi.  Massachusetts,  185  U.  8.  888, 
531-584,  647,  548,  648.  808^ 
558  (81:  790,  788,  786,  784).. 

616.  618.  680,  881.  881,  888 

fi.  Texas,  105  U.  8.  460-464  (86: 

1067, 1068) 616^  888 

Weston  fi.  Charleston,  87  U.  8.  i  Fet 

449  (7: 481) JUO.  818 


CiTATIOZn, 


ITettoDV  8anip80D.8Ctish.847 166 

•.  WettoD.  125  Maas.  868 781 

Wbeaton  •.  Peters,  88  U.  Si  8  Pel.  091 

(10:1068) 478 

inMder«.8piiiola.54N.  Y.  877 441 

WhsbUng  W.  P.  C.  A  Traiisp.  Co.  «. 
WhaeUog,  88  U.  81  878  (86: 

418) 690 

Wbitoomb  «.  WbltiDff,  2  DougL  652 848 

White  «.  Ballcm.  8  Allen,  408 278 

•.  FrankllD  Bank.  22  Pick.  181..    Ill 

f.  Jordao,  97  Me.  870 866 

Whitehaad  «.  Bbattuck,  188  U.  8.  146 

(84:878) 862 

Whitnej  t.  Butler,  118  U.  8.  665  (80: 

266) 671.940 

fli  Marrow,  118  U.  B.  698, 695  (88: 

871,878) 1127 

Whittemore  a.  Amoakeag  Nat.  Bank,  184 

U.  a  527. 580  (88:  1002. 1004)  1045 
Wlggfna  a.  Armstroog,  2  Johns.  Ch,  144 

(1:824) 861 

WiggtaaFeny  Co.  t.  Eaat  8t.  Looia,  107 

U.  8.  865  P7:  419) 616 

Wight,  A.  184  U.  B.  186, 144  (88:  865, 

869) 776 

Wfloox  a.  Jackson,  88  U.  8. 18  Pet.  498 

(10:264) 120 

WOcozoD  a.  Osbom.  77  Mo.  621 810 

Wilkes  a.  Ferris,  5  Johns.  885.  846... 817,  818 

Wflkhis  a.  Malone,  Ulnd.  158 1116 

WIlklnsoD  a.  Pittoburgh  F.  &  M.  Tump. 

Co.  6  Pa.  m 70 

WflUamette  Woolen  Mfg.  Co.  a.  Bank 
of  British  Cohimbia,  119  U. 

B.  191  (80:  884) 68 

Wmetta  a.  PkUne,  48  SI.  482 488 

WflUama  a.  Ash,  42  U.  8. 1  How.  1,  18 

(11:  25,  ») 782 

a.  Baker.  84  U.  8.  17  Wall.  144 

(21:  661) 1104,  1106 

WflUama  a.  Clayton  (Utah)  21  Pac.  Bep. 

898 581 

a.  McKay.  40  N.  J.  Bq.  189, 201 ..    677 

a.  Bmith.  2  Hill,  801 929 

a.  Thorn.  70  N.  Y.  270.  277 788 

a.  United  Btotee.  188  U.  8.  514, 

524  (84:  10^,  1081) 981 

a.  Weaver,  100  U.  8.  547  (25:  708)  1018 
WflUamaon  a.  Barrett.  54  U.  8. 18  How. 

101, 109  (14:  68.  78) 278 

a.  Borry,  49  U.  8.  8  How.  495. 540 

(18:  1170,  1189) 120 

a.  New  Jersey.  180  U.  8. 189, 199 

(82:  915.  919) 947 

WnHngbam  a.  Hooren.  74  Ga.  288 151 

WflBs,  EgparU,  Ves.  Jr.  162 1084 

WikoD.  EgparU.  114  U.  S.  417  (29:  89)  411 
Wnson.  Rg  parts,  140  U.  S.  575  (85:  518)  580 
Wilsoo  a.  Blackbird  Creek  Marsh  Co.  27 

U.  8.  2  Pet.  245  (7:  412)....     1009 

a.  Deen,  74  N.  Y.  581 840 

a.  Ererett.  189  U.  8.  616  (85:  286)    877 
a.  Balamanca,  99  U.  8.  499  (25: 

880) 1048 

a.  Bandford,  51  U.  8. 10  How.  99, 

100(18.844) 417 

WlDaasa.Denmead,  56U.  B.  15  How. 

880.  848  (14:  717,  722) 296 

a.  New  York  &  E.  R  Co.  62  U.  B. 
_           21  How.  88,  100  (16:  68,  70)..    150 
Wliclsra.  9ihkj,  SSMleh.  881 175 


Wlnne  a.  Eelley.  84  Iowa,  889 161 

Winsor  a.  R^.  L.  R  1  Q.  R  289.  890. 6 

Best  &  8.  148.  7  Best  A  &  490    971 
Wihspeara.  HolmanDitt.Twp.87Iowa, 

648 1048 

Wlsoonain  Cent  R  Co.  a.  Price  County, 
'  188  U.  8.  496.  507,  510,  511 

^      m:  686.  687.  698.  694)...77],  1002 
Wisner  a.  Chamberlin,  5  West  Rep.  606, 

117X11.668,680 778 

Withenbury  a.  United  States.  72  U.  B.  5 

Wall  819  (18:  618) 888 

Woloott  a.  Des  Moines  Co.  72  U.  8.  5 

Wall.  681,  687  (18:  689,  691) 

769,  1108.  1104. 1106 

WoUensak  a.  Beiher.  115  U.  B.  96, 100 

(29:  850,  851) 260 

Wolsey  a.  Chapman.  101  U.  8.  755.  767 

(25:  915.  919) 769.  1105,  1106 

Wood,  Be,  140  U.  8.  289  (85:  509) 978 

Wood  a.  Brush,  140  U.  B.  278,  870  (85: 

506) 518,  517 

a.  Carpenter,  101  U.  B.  185  (25: 

807) 828 

a.  Guaranty  Trust  A  8.  D.  Co.  128 

U.  8.  416  (82:  472) 148 

a.  Eelley,  80  Me.  47 441 

a.  La  Rue.  9  Mich.  159 457 

as.  Rowdiffe.  5  English  L.  &  £q. 

471 818 

a.  State.  59  N.  Y.  117, 122 968 

Woodcock  a.  Houldsworth,  16  Mees.  A 

W.  124.*. 710 

WoodhuU  a.  Roaenthal.  61  N.  Y.  890...    476 

Woodaon  a.  Veal.  60  Ca.  562 480 

Woodward  a.  Com.  85  Am.  A  Ensr.  R 

Cas.  498.  9  Ky.  L.  Rep.  670..    661 
Wordan  a.  Searls.  121  U.  B.  14,  24  (80: 

858.857) 260 

Worthington  a.  Robbins,  189  U.  8.  887 

(85:  181) 452,  458 

Wright  a.  Roseberry.  121  U.  B.  488.  497, 

519  (80:  1089,  1040.  1048)... 

..80  979  992 
Wyatta.  HodsonVdBing.*  SOO.'.*.'..!...  '  848 


Xiqnea  a.  Bujac,  7  La.  Ann.  608 189 


Y. 


Yarbrough.  Bx  pmis,  110  U.  8  651  (28: 

274) 680,  688 

Yerger,  MDparte,  75  U.  8.8  Wall.  85(19: 

882) 688 

York  A  M.  L.  R  Co.  a.  Winana,  58  U. 

8.  17  How.  80,  89  (15:  27.  80)  65 
York  AN.  M.  R  Co.  a. R^.  1  El.  <& BL 

858 1095 

York  Mfg.  Co.  a.  Illinois  C.  R  Co.  70 

U.  S.  8  Wall.    107.  118  (18: 

170,  172).. 150 

Yorty  a.  Pidne,  62  Wia.  154 265 

Yoaemite  Valley  Case,  B$,  82  U.  8.  15 

Wall.  77  (21:  82) 869 

Young  a.  Black,  11  tJ.  8.  7  Crmnch,  566 

(8:  440) 


88 


ClTATlQnb 


Toimg  •.  Bradl^,  101 U.  a  788  (25 :  1<>^ 

t.  Bryii'vi  V'&.'i'WheiCi4», ' 
151  (5:  S28,  829) 666 

fi  lUrtin.  75  U.  8. 8  WalL  854, 897 

(19:418,419) 881 

Yoimt  %  How«n»  14  OiL  468^ ..• 


ZaMtkie ti  Clefehuid.  O.  AO.  R.  Od.  64 
U.  &  28  How.  881,  888  (18: 
488.487). ( 

ZoDirtL  Bckert,  45  U.  &  4  How.  288 

{JLUmi . « 


ACTS,  TREATIES  AND  PROCUMATIONS, 


CITBD  m  OPHnONS. 

I 

(SubJecU  Supplied.) 


1788,  8ept8C88tfttaiL.81)  Treatyof 
Peace 164 

1787.  JalT  18  (1  Sut.  at  L.  51,  note)    Or- 

pane  Act,  TJ.  8.  Judges 897;  721 

1789,  Sept  84  (1  Stat  at  L.  78,  chap.  80, 
gll)    Judiciar7.880.855,656,661, 

765,  898.  1061 

1790,  Apr.  80  (1  Stat  at  L.  112,  chap.  9) 
Crimes 884 

1790,  May  26  (1  Stat,  at  L.  128)  Organic 

Acts; territories;  IJ. S.Judges 721 

1792.  May  8  (1  Stat  at  L.  275,  chap.  86) 

Rules  of  practice 981 

1798,  Apr.  7(1  Stat,  at  L.  550,  chap.  28, 
§  8)    U.  S.  CourU  io  Miss.  Ter... 

697,721 

1800,  May  7  (2  Stat  at  L.  59,  chap.  41, 
§^  2,  8)  U.  S.  Courts  in  lodiaua 
Ter........ .................. 697   721 

1801.  Feb.'2772  Stirat  LVmVchap'  15,* 
§11)    CourU  in  Dist  of  Columbia    698 

1808,  Apr.  80,  Treaty  of  Paris  with 
Freuch  Republic;  Cession  of  La. .    892 

1804,  March  26 J^  Stat,  at  L.  284.  chap. 

88,  S  5)    U.  8.  Courts  in  Orleans 

Ter 696,  721 

1804.  March  26  (2  Stat  at  L.  287.  chap. 

88.  J  18)    La.  Ter.  Organic  Ad: 

U.  8.  Judges 721 

1804,  March  37  (2  Stat  at  L.  801)  Miss. 

Ter.  Organic  Act;  U.  8.  Judges...  721 
1804.  March  1^  (2  Stat  at  L.  808.  chap. 

61)    Public  lands 1008 

1806,  Jan.  11  (2  Stat,  at  L.  809,  chap.  5, 

§2)  U.  8.  Courts  in  Mich.  Ter..  697 
1805^  Jan.  11  (2  Stat,  at  L.  809,  chap.  5, 

t8)    Mich.  Ter.  Organic  Act;  U. 
.judges L ^...    721 

1809,  Feb.  8  (2  8ut  at  L.  514.  chap.  18. 

5  2)    U.  8.  Courts  in  HI.  Ter 697 

1809.  fA.  8  (2  Stat  at  L.  515.  chap.  IH) 
Organic  Act  111.  Ter.;  U.S.  Judges    781 

1810,  March  2  (2  Stat  at  L.  664.  ^ 
Miss.  Ter.;  Organic  Act;  U. 
S.Judges 721 

1812.  June  4  (2  Stat  at  L.  746,  chap.  95, 

510)    Mo.  Ter. :  U.  8.  Couru.697,  721 
an.  27  (8  Stat  at  L.  95,  g  1)    Mo. 
Ter. ;  Organic  Act;  U.  8.  Judges.    721 

1816.  Apr.  29  ^  Stat  at  L.  828)  Land 
grant 941 

1817.  March  8  (8  Stat  at  L.  872.  chap. 

08.  g  2)  U  a  Oourto  in  Ala.  Ter.  697 
1819,  March  2  {$  Stat  at  L.  495,  chap. 

49,  g  7)  U.  8.  Courts  in  Ark. .  .697.  721 
tan,  March  809  8tat  at  L.  656.  chap. 

18,  g  6)    JrU.  Ter.  Organic  Act;  U. 

6  Judges 721 

Vm,  Maich  80  (8  Stat,  at  L.  657,  chap. 

18.g8)CJ.  8.  oourtsin  Fla.Ter..    697 


1828. 

1824, 

1829, 

1881, 
1886, 
1886, 
1886. 
1888, 

1841. 
1842, 

184i 
1846, 
1846, 

1848, 
1849, 
1849, 
1849, 
1848, 

1850, 
1800, 

1860, 
1850. 
'1800, 
1851, 

1851. 


Jan.  80  (8  Stot  at  L.  722.  chap.  8, 

tl)    Mich.  Ter.  Organic  Act;  U. 
.  Judges 721 

May  26  (4  Stat  at.  L.  45.  chap. 
168.  g  1)    Fla.  Ter.  Organic  Act: 

U.  8.  Judges 721 

Jan.  21  (4  Stat  at  L.  888,  chap. 
14,  g  4)    Fla.  Ter.  Organic  Act; 

U.  a  Judges 721 

Feb.  8  (4  Stot  at  L.  486.  chap.  16) 

Copyright 472 

Apr.  20  (5  Stat  at  L.  18,  chap.  54. 

g  9)    U.  8.  courts  in  Wis.  Ter.  .697,  721 

July  4  (5  Stat  at  L.  107,  chap.  52) 

General  land  office 980 

July  4(5  Stot  at  L.  124.  chap.  857, 

g  18)    Piitento 417 

June  12  (5  Stat,  at  L.  288.  chap. 
86.  g  9)    U.  8.  oourto  in  Iowa 

Ter 696,  721 

Aug.  19  (5  Stot  at  L.  444,  chap. 

9.g5)    Bankrupt^  Act 1050 

Sept  4(5  Stot  at  L.  458,  chap.  16) 
Public  lands  to  stotes  and  terri- 
tories  1105,  1124.  1125,  1127 

May  28  (5  Stat  at  L.  657.  chap. 

17)  Public  lands;  pre-emption.. 959.  960 

July  80  (9  Stat  at  L.  42.  chap.  74) 

Customs— duties 294.  811 

Aug.  8  (9  Stat  at  L.  77,  chap.  108) 

Public  lands  to  Iowa  Ter 

1100. 1101.  1105-1106 

Aug.  14  ^  Stot  at  L.  (26.  chap. 
177.  f^  9)  U.S.courto  in  Oregon .697.  721 
F^b.  8,  Treaty  with  Mexico ;  Treaty 

of  Guadalupe  Hidalgo 286 

March  2  (9  Stot  atL.  849,  chap. 

78)    School  Unds  in  Iowa 1105 

March  8  (9  Stat,  at  L.  895,  chap. 

106)    Public  lands 142.  980 

March  8  (9  Stot.  at  L.  406.  chap. 
121,  g  9)    U.  8.  oourto  in  Minn. 

Ter. 696,  721,  892 

July  29  (9  Stot  at  L.  442,  chap. 

80)    Judiciary 882 

Sept  9  (9  Stot  at  L.  446,  chap.  49) 

New  Mez.  Ter. ;  organisation 

515.  696,  721 

Sept.  9  (9  Stot  at  L.  455.  chap.  51. 

g  (0    Utoh  Ter.  U.  8.  courto..696,  721 

Sept  20  (9  Stot  at  L.  466,  chap. 

61)    Land  grant  to  111 769,  770 

Sept.  28  (9  Stot.  at  L.  519.  chap. 
84)    Public8wamplands..982.  988.  992 
March  8  (9  Stat  at  L.  685,  chap. 
48)    Limited  liability  of  owners  of 

Tessels 688-685 

March  8  9  8tot  at  L.  688.  chap. 

41,  gll)    Land  claims  in  Cal 

977,  978.  988,  984,  988 

tf 


CSlTATIORt. 


A0T8,  TRBATim  AND  FROOLAMATIONB.  CONTmUED. 


1859,  June  10  (10  Stat,  at  L.  8,  chap.  46) 
Railroad  land  grant 770 

1868,  Feb.  0  (10  8Ut  at  L.  155.  cbap.  50) 

Bailroad  land  grant 770 

1858.  March  2  (10  Stat,  at  L.  176.  chap. 

90.  8  0)    U.  S.  courts  in  Wash. 

Ter. 607,  721 

1868.  March  8  (10  Stat,  at  L.  244.  chap. 

146)  Public  lands  to  Cal 1124. 1126 

lbD«,  May  80  (10  Stat,  at  L.  280.  chap. 

59.  §  9)    U.  S.  courts  in  Neb.  Ter. 

697.  721 

1864^  May  80  (10  Stat,  at  L.  286.  chap. 

50.  g  27)    U.  S.  courts  in  Kan.  Ter. 

697,  721 

1856,  May  16  (11  Stat  at.  L.  9,  chap.  28} 

Railroad  land  grant  in  Iowa 770 

1856,  May  17  (11  Stat,  at  L.  16)    Rail-    * 

road  land  grant  in  Fla 770 

1856,  June  8  (11  StaU  at  L.  17,  chap.  41) 

Public  lands  in  Ala.  and  Miss.... 

.................... ...1(^,  1086 

1856,  June's VlVstarirLrisrchVp^ 

Railroad  land  grant  in  La. 770 

1856,  June  8  (11  Stat  at  L.  20,  chap.  ^ 

Railroad  land  grant  in  Wis 710 

1856.  June  8  (11  Stat,  at  L.  21.  chap.  44) 

Railroad  land  grant  in  Mich 770 

1856,  Aug.  11  (11  Stat  at  L.  80.  chap. 
88)  Railroad  land  grant  in  MiRS. 
770.  1185 

1857.  March  8  (11  Stat  at  L.  196)    RaU- 

road  land  grant  in  Minn 

72.  81,  82.  99.  770 

1867,  June  17  (11  Stat  at  L.  728)  Treaty 

with  Japan 886,  887 

1860,  March  12  (12  Stat  at  L.  8,  chap. 

6)    Swamp  land  Act 862-864 

1861,  Feb.  1*8  (12  Stat  at  L.  174,  chap. 
59.  §  9)  U.  &  courts  in  Colo.  Ter. 
696,  721 

1861,  March  2  (12  Stat  at  L.  180,  cbap. 

68)  Customs,  duties 452 

1861.  March  2(12  Stat  at  L.  212.  chap. 

88)  U.  8.  courts  in  Key.  Ter.  .696.  721 
1861.  March  2  (12  Stat  at  L.  241.  chap. 

86.  §  9)    U.S.  courtoin  Dak.  Ter. 

696,  721 

1861,  March  2  (12  Stat  at  L.  261,  Joint 

Res.  No.  11)  Iowa  lands 

1101. 1108. 1106, 1109,  1110 

1861,  Aug.  6  (12  Sut  at  L.  818,  chap. 

69)  Federal  Judiciary 882 

1862,  July  1  (12  Stat  at  L.  489,  chap. 

20)    Pacific  Railroad  Act 

1000-1008,  1186 

1862.   May  20  (12  Stat  at  L.  892,  chap. 

75)    Homesteads 79 

1862.  July  1  (12  Stot  at  L.  492,  chap. 

120.  §8)    Mineral  Unds 248 

1862.  July  2  (12  Stot  at  L.  508.  chap. 

180)    Public  lands  to  stotes  and 

territories 1124,1127,  1128 

1862.  July  12  (12  Stot  at  L.  548.  chap. 

161)    Iowa  land  grant 1101-1106 

1862.  July  12  {X%  Stot  at  L.  624.  Joint 

Res.  No.  66)  Railway  land  grant. 

72  81   82 
1862.  July  i67l2"8torarL.'6S'.ciiap. 

189)    Witnesses 219 

ti 


1862. 
1868. 

• 

1868. 
1863. 
1868. 
1863, 

1868. 
1864, 
1864, 
1864. 
1864. 
1864. 
1864, 
1864, 
1864, 
1864, 
1864, 
1864, 
1864, 

1866. 
1866. 
1866. 
1866. 
1866, 

1866, 
1866, 
1866, 
1866, 
1866. 
1866, 

1866, 
1866, 


July  17  (12  Stot  at  L.  096.  di«^ 
200,  §  17)    President  ma/  dismtts 

officer 481 

Feb.  24  (12  Stat  at  L.  664.  cbap. 
66)    Oiganic  Act  of  Ariz.  T^.... 

614,  615,  696,  721 

Feb.  26  a2  Stot  at  L.  666.  681, 
chap.  68,  §  59)    National  banks..  1145 
March  2  (12  Stat  at  L.  700)    Or* 

Snic  Act  of  Colo.  Ter 721 
arch  8  (12  Stot  at  L.  772.  cbap. 

98)    Railroad  land  grant 77D 

March  8  (12  Stot  at  X.  772,  chap. 
98.   §  1)    Kansas   raifaroad    land 

grant 767-770,  774 

March  8  (12  Stot  at  L.  811,  chap. 
117,  g  9)    Idaho  Ter.  U.  8.  Conrts    897 
May  5  (18  Stat  at  L.  64.  chap.  7^ 

Minn,  railroad  land  grant.... 770 

May  6  (18  Stot  at  L.  66,  chapu  fX^ 

Wis.  railroad  land  grant 770 

May  12  (18  Stot  at  L.  72,  chap.  84) 

Iowa  railroad  land  grant.. .770 

May  26  (18  Stat  at  L.  88,  cbap.  95. 
§9)    Mont  Ter.;  U.S.  Couns.697, 721 
May  28  (18  Stat  at  L.  94,  cbap.  99) 

Public  lands 900,  961 

June  8  (18  Stat  at  L.  99.  cbap.  106) 

National  banks 842.  848.  988, 1148 

June  80  (18  Stot  at  L.  204)    Cua- 

toms,  duties...... 401 

July  1  (18  Stat  at  L.  882,cbap.  194) 

CaL  land  titles 977 

July  1(18  Stot  at  L   889,  cbap. 

198)    Kansas  land  grant ^,  789 

July  2  (18  Stat  at  L.  851,  cliap. 

210.  §8)    Witnesses 219 

July  2  (18  Stot  at  L.  chap.  217) 
Northern  Pac.  R  Co...78-80,  770,  lOM 
July  2  (18  Stot.  at  L.  chap.  816) 

Railway  land  grant... .... 

248.856.858, 56(3.567.570,1000.1001, 1008 
July  4  (14  Stot  at  L.  87,  cbap.  16o) 
Minn,  railroad  land  grant........    770 

July  28  (14  Stot  at  L.  210.  cbap. 
212)    Knnsas  land  grant.........    770 

Mar.  8  (18  Stot  at  L.  498.  cbapi 

80)    Customs,  duties. 451 

Mar.  8  (18  Stat  at  L.  601,  cban. 

86.  §4)    Judiciary 881 

Mar.  8  (13  8tat  at  L.  626,  cbap. 
105)    litnd  grant  to  railway  omn- 

Siny  ....................... 83,  88, 84 
ar.  8  (14  Stot  at  L.  4^  cbap.  18) 
Land  titles  in  San  Francisco.  .91B,  988 
May  7  (14  Stot.  at  L.  av^  Joint 

Resolution  No.  84):  railroads 79 

July  4  (14  Stot.  at  L.  88.  chap.  1«9 
Land  granto... ...... •...•.•....    771 

Jnlv  6  (14  Stot  at  L.  89,  chap.  1741 
Public  land  to  Orqson....6o7,  889,  870 

July  18  (14  Stot  at  L.  162,  chap. 

184)    Internal  Rerenue ......    877 

July  18  (14  Stot  at  L.  92,  chi^^ 
176,   g   5)     Army  appropriation 

490,491 

July  19  (14  Stot  at  L.  799)  Traatj 

with  Cherokee  Nation 8S7 

July  28  (14  Stat  at  L.  218,  cbap. 
219)  PubUc  lands 1126-1128 


r 


CiTATIOHI. 


ACTS.  TREATIES  AND  PROOLAMATIOFS.  OONTlNUBIk 


Vm,  July  S4  04  8tat  at  L.  821,  chap. 

9801  TkzadcD  on  telegraph  lines  .  680 
1861,  JulT  84  (14  Stat  at  L.  886.  chap. 

841)PubHcland§ 771 

Vm,  July  85  (14  Stat,  at  L.  289,  chap. 

843,  §  8)  Public  lands;  railroads.. 

806,  807,  809,  770 

1866^  July  88  (14  Stat  at  L.  810,  chap. 

818)  Land  grant 771 

1818,  July  85  (14  Stat  at  L.  886.  chap. 

241)Land  grant 771 

July  ;S6  (14  Stat  at  L.  289,  chap. 

842)  Land  grant 771 

July  86  (14  Stat  at  L.  251,  chap. 

868)  Public  Unds 809 

1886,  July  86  (14  Stat  at  L.  889,  chap. 

870)  Land  grant 667-771,  774 

1888^  July  87  (14  Stat  at  L.  292,  chap. 

87^  Railroad  land  grant 770, 771 

1888,  July  87  (14  Sut  at  L.  806,  chap. 

888)  U.  8.  courte 1088 

1886.  Dec  6  (14  Stat  at  L.  874.  chap.  5) 
Public  lands 666 

1887,  Feb.  85  (14  Stat  at  L.  409,  chap. 

77)  Land  grant  to  Oregon 562-564 

1887,  March  8  (14  Slat  at  iL  571,  Joint 

Res.  No.  46)  Claims 868 

1887,  March  8  (14  Stot.  at  L.  480,  chap. 

154)  Tenure  of  office .694,  697 

1887,  March  8  (14  Stat  at  L.  517,  chap. 

176)  Bankruptcy 1050 

1887.  March  8  (14  Stat,  at  L.  558,  chap. 
196)  Judiciary 1088, 1088 

1888,  Feb.  85  (15  Stat,  at  L.  87,  chap. 

18.  S  1)  B^idence 1118 

1868,  June  8  06  Stat  at  L.  68,  chap.  55) 

PubUclands 1128 

1886,  July  4  (15  Stat  at  L.  679)  Treaty 

with  Mexico 188-190 

1868^  July  25  (15  Stat  at  L.  180,  chap. 

885.  §  9)  U.  S.  courts  in  Wyo.  Ter.  697 
1868,  July  28  (16  Stat  at  L.  740)  Treaty 

with  China h69,  870 

1888.  Apr.  5  (16  Stat  at  L.  6,  chap.  lOi 

Civfl  (^cers 694,  697 

1879,  May  4  (16  Slat  at  L.  94,  chap.  69) 

Oregon  Cent  R  Co. 770 

im.  May  81  (16  Stat  at  L.  878.  Joint 

Res.)  Railway  land  grant 80,  81 

1870,  May  81  (16  Stat  at  L.  145,  chap. 

114,  §82)  Elections 190,  191, 192 

1870,  July  8  (16  Stat  at  L.  207)  Patents    417 

1870,  July  15  (16  Stat  at  L.  868)  Public 
lands ; 568,  1019. 1088 

1871.  Ftob.  9  (16  Stat  at  L.  508,  Joint 
Res.)  Regulation  of  fisheries 168 

1871,  March  8  (16  Stat  at  L.  588,  chap. 
144)  Railroad;  change  of  line;  land 

Ent 72,  82,  88 
rch  8  (16  Stat  at  L.  578.  chap. 

188)  Southern  Paa  R.  Co 770 

1871,  March  8  ao  Stat  at  L.  581,  chap. 

186)  Public  lands 1188 

1871,  May  8  (17  Stat  at  L.  868)  Treaty 
with  Qreat  Britain 558 

1871^  March  5  (17  Stot  at  L.  87,  chap. 

89)  Public  swamp  lands 980.  981 

1872,  May  10  (17  Stat  at  L.  94,  chap. 

152,  §  9)  Mineral  lands 841 

1878,  June  1  (17  Stot  at  L.  197)  Practice     61 


1878,  Maich  8  (17  Stat  at  L.  681,  chap. 

881)  Railroad  land  grant 78 

1874,  Apr.  7  (18  Stot  at  L.  87,  chap.  80, 

S8)Judiciaiy 715 

1874,  June  18  (18  Stot  at  L.  78.  chap. 

80l)Patento 471,478,488 

1874,  June  18  (18  Stot  at  L.  80,  chap. 

805)  Public  lands 565,  566,  569 

1874,  June  22  (18  Stot  at  L.  178,  ehap. 

890)  Bankruptcy 1050,  1051 

1874,  June  22  (18  Stot  at  L.  187,  chap. 

891)  Judiciary 1121 

1874,  June  22  a8  Stot.  at  L.  208,  chap. 

424)  Railroad  land  grant.. 78 

1874,  June  23  (18  Stot.  at  L.  245,  chap. 
459)  Alabama  claims 554 

1875,  Feb.  18  (18  Stot  at  L.  816,  chap. 

80)  National  banks 1145 

1875,  Feb.  22  (18  Stot.  at  L.  888,  chap. 

95)  Commissioner's  fees 892,  898 

1875,  March  8  (18  Stot.  at  L.  889,  chap. 

127)  Customs,  duties 1085 

1875,  March  8  (18  Stot  at  L.  470,  chap. 

187)  Judiciary... 888,  44^-445,  655,  842. 

847.  906.  1012-1014,  1082,  1088.   1145 

1875,  March  8  (18  Stat  at  L.  477,  ehap. 
141)  Immigration 1149 

1876,  July  12  (19  Stot  at  L.  78,  chap. 
179)  Mails;  railroad  land  grant...  1185 

1877,  March  1  (19  Stot  at  L.  2^,  chap. 

81)  Public  lands  in  Cal 1126 

1877,  March  8  (19  Stat  at  L.  844,  chap. 
105)  Postal  service 268-270 

1878,  June  18  (20  Stot  at  L.  144,  chap. 
262)  Mexican  awards 185 

1879,  Feb.  24  (20  Stot  at  L.  818,  chap. 

97)  Judiciary 878 

1879,  Dec.  20  (21  Stat  at  L.  59.  chap.  1) 
Customs,  duties 1087 

1880,  May  28  (21  Stot  at  L.  145.  chap. 
108)  Internal  revenue 1036 

1880.  Dec  28  (21  Stot.  at  L.  812,  chap. 

7)  Territories 515 

1880,  Nov.  17  (22  Stot.  at  L.  836)  Treaty 

with  China 869 

1883,  May  6  (22  Stot  at  L.  58,  chap.  126) 
Chinese  Exclusion  Act 504,  869,  870 

1882,  June  5  (22  Stot  at  L.  9b.  chsp. 

195)  Alabama  claims 558,  554 

1882,  July  12  (22  Stat,  at  L.  162,  chap. 

290)  National  banks 1145,  1146 

1882,  Aug.  8  (22  Stat  at  L.  214,  cbsp. 

876)Imndgraaon 1147,1149 

1882,  Aug.  5  (S3  Stat  at  L.  284,  chap. 

891)  Navy  resulations 491 

1888,  March  8  (22  Stot  at  L.  488,  chap. 

121)  Tariff  Act 

..182,  298.  297,  299,  498.  494,  828.  1180 

1884,  May  17  (28  Stat  at  L.  24,  chap.  58) 
Government  of  Alaska 694 

1884,  June  26  (28  Stot  at  L.  57,  chap. 
121,  §  18)  Limited  liability  of 
owner 688 

1884,  July  4  (28  Stot  at  L.  101,  chap. 
182)  Organic  Act  of  Wash,  and 
Dak.  Ter.;  U.  S.  Judges 721 

1884,  July  5  (23  Stot  at  L.  115,  chap. 
220)  Chinese  Exclusion  Act  505.  8i(9,  870 

1885,  March  8  m  Stot  at  L.  885,  chap. 
841,  §  9)  Judiciary 514 
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r,  TBEATfES  AND  PR00LAMATI0N8.  OONTimTED. 

1888,  Aug.  9  (25  Stat  st  L.  896.  dM». 
828)  Organic  Act  Dak.  Ter.;  U.  & 
judges T81 

1888,  Aug.  18  (25  Stat  at  L.  438,  chap. 

866,  8  1)  Judieiai7...655,  668.  9(».  999 

1888,  Oct  1  (25  Stat  at  L.  629.  chap. 
1069)  Appropriation ;  Interstate 
Oommerce  Oommianon ......    999 

1888,  Oct  19  (25  Stat  at  L.  566,  chap. 
1210)  Immigration 1149 

1889,  Feb.  6  (25  Stat,  at  L.  656,  chap. 
118.  §  6)  Judiciary 989 

1889.  Feb.  22  (25  Stat  at  L.  682,  chap. 

180)  Judiciary 1099 

1889.  Feb.  25  (25  Stat  at  L.  698,  chap. 

286)  Judiciary W5,  657 

1889,  March  1  (25  Stat  at  L.  788,  chap. 

888.  §§  18,  19)  Judiciary 879.  697 

1889,  March  2  (25  Stat  at  L.  850,  chap. 

277)  Public  lands 579 

1889,  Match  2  (25  Stat  at  L.  857,  chap. 
882,  §§  2,  8)  Interstate  (Dommeroe  1119 

1890,  May  2  (26  Stat  at  L.  81,  chap.  182) 
Oklahoma  Ter. 687,  688.  697 

1890,  June  10  (26  Stat  at  L.  181,  chap. 
407,  §§  14.  15,  25)  Customs.  Ad- 
ministratiye  Act 1089-1091 

1890,  Aue.8(26StatatL. — ^)  Oiirinal 
Package  Act;  Interstate  Oom- 
merce 679 

1891,  March  8  (26  Stat  at  L.  886.  i^api 

517)  Circuit  court  of  appeals . 

409.  410,  412,  889,  894.  906,  99» 

1891,  March  8  (26  Stat  at  L.  1115,  Joint 

Res.)  Judiciary 965, 1149 

1891.  March  8  (26  Stat  at  L.  1084^  diap. 

551)  Immigratton  contract  ...U47-1169 


1888,  March  8  (88  Stat  at  L.  487,  chap. 

358)  Judiciary 506 

1886,  June  19  (94  Stat  at  L.  79,  chap. 

421)  Limited  Liability  Act.  .632.  m,  685 
1886,  July  10  (24  Stat,  at  L.  188.  chap. 

758)  Ornmic  Act  of  Mont  Ter.; 

U.  S.  judges 721 

1886,  Aug.  4  (24  Stat  at  L.  256,  chap. 
903)  Appropriations 390 

1887,  Feb.  4  (24  Stat  at  L.  382.  chap. 
104.  §§  10,  12)  Interstate  Com- 
merce Act 1118 

1887.  Feb.  B  (24  Stat  at  L.  388,  chap. 

119)  Indian  lands 514 

1887,  Feb.  23  (24  Stat  at  L.  414,  chap. 

220)  Immigration 1149 

1887.  Feb.  28  (&  Stat  at  L.  434,  chap. 

288)  Regulation  of  fisheries 168 

1887.  March  8  (24  Stat  at  L.  500.  chap. 

353)  Civil  oflacers 694 

1887,  March  3  (24  Stat  at  L.  505,  chap. 

859)  Judiciary 889,  395 

1887,   March  3  (24  Stat  at  L.  552,  chap. 

378)  Jurisdiction  of  circuit  courts. 

797-799,  905,  906,  1081-1088 

1887,  March  8  (24  Stat  at  L.  556.  chap. 

876.  S§  1-5)  Land  grants 774. 

1887,  March  8  (24  Stat  at  L.  630,  chap. 

392)  Judiciary 656.  661 

1887,  March  8  ^  Stat  at  L.  635.  chap. 
397)  Anti-Polygamy  Act 686 

1888,  Feb.  1  (85  Stat  at  L.  4,  chap.  4) 
Appropriations 1013 

1888,  Apr.  18  (25  Stat  at  L.  438.  chap. 

866,  §  4)  National  banks 1146 

1888^  June  25  (25  Stat,  at  L.  204.  chap. 

486,  §2)  Organic  Act  Utah  Ter.; 

U.  S.  judges 721 


UNITED  STATES  REVISED  STATUTES, 

aTED  m  opiNioNa 

(Subjects  Supplied.) 


Rer.  Stat  gg  199.  909.    Department  of  Rer. 

State 188 

ReT.  Stat  g^  441.  453,  463.  2478.    Pub-  Rer. 

lie  lands                       .                .    981  HeT. 
Rer.  Stat.  §§  469,"  688]  "649."  TOO." '  jiidi'          r  Rer. 

ciary 855.856  Rer. 

Rev.  Stat  8  471.    Com'r  of  Pensions...    981  Rer. 

Rev.  Stat  g  563.    Admiralty 1089 

Rev.  Stat  §  566.    Judiciary 855.  856  Rer. 

Rev.  Stat  |  591.    Judiciary 881,  888 

Rev.  SUt.  §§  596.  602.  Jndiciury 882  Rev. 

Rev.  Stat  §  603.    Judiciary 882 

Rev.  Slat.  6  613.    Judiciary 410.  419  Rev. 

Rev.  Stat.  %  629.    Judiciary 515,  1145  Rev. 

Rev.  Stat  §  639.    Judiciary 1082.  1088 

Itev.  Stat  §  691.    Judiciary 895  Rev. 

Rev.  Stotg649.    Judiciary 456  Rev. 

Rev.  Stot  %  65a    Judiciary 411,  412  Rev. 

Rev.  Stat  S  688.    Judiciary 765  Rev. 

Rev.  Stat  g  691.    Judiciary 895  Rev. 

Rev.  8Utg699.    Judiciary 417  Rev. 

H«T.  BtatgTOa    Judiciary 456  Rev. 

40 


Stat  g  709.    Jiidteiary;)iirfsdlelta 

609,  568,  798,919 

Stat  g716.    Judiciary 419 

Stat  g  728.    Judiciary 960.  >M 

Stmt  g  724.    Judidaiy 789 

Stat.  g781.    Crimes:  trials 884 

Stat  gg  751,  759,  768,  764.  765, 

Judiciary 509 

Stat  gg  751,  759,  758.  761-766.  Ju- 

diciajhr 511,519 

Stat  gg  782,  788,  788.    P6wer  of 

marshalls 815 

Stat  g  820.    Judiciary 517 

Stat  g828.    Judiciary 

889,  890.  891,  899.  897.  ¥» 

Stat  g  829.    Officers*  fees 409 

Stat  g  847.    Judiciary....889,  997,  999 

Stat  g858.    Judiciary 671 

Stat  g  855.    Officers'  fees 401 

Stat  g  858.    Witnesses 919 

Stat  g85a    Judiciary 999 

Stat  g  860.    Witnesses 1119, 1114 


ClTATTO 

VNITRD  8TATB8  RBVIBBD  8TATUTB8,  OONTINUElk 


Ml.  868.    Jndidanr 789 

87a    Judldaiy 401 

80(L    Judiciary 646 

914.    JadicUrr...: 61,  789 

984.  2785.  8968,  8964,  8978 

Ouatomt,  duties 1090 

Rer.  Stat  g  955.    Judidmry  Act. 818 

Rer.  Stat  %  Wt.    Judlciarr 715,  968 

Bar.  Stat  &  999.  1004.  Judiciary....  411 
Rer.  Stat  gg  1000,  1007.    Judiciary...    419 

Rer.  Sut  8  1014.    Crimes 889 

Rev.   Stat    §g   1014,    1088.    CrimlDal 

proeecutloiis .400,  401 

Rer.  Stat  §  1021.    Judiciary 515,  516 

Rev.  Stat  §  1080.    Judiciary 890 

Rer.  Stat  %  10S4.    OrimiDal  trials 884 

Rer.  Sut  g  1085.    Judiciary... 885 

Rer.  Stot  g  1066.    Judiciary 566 

Rer.  Stat  g  1114  Judiciary. ..889,  897,  898 
Rer.  Stat  §  1229.  Army  and  nayy  ...  490 
Rer.  Stat  fg  1229, 1624.    Navy  r^t^ 

tloD 489,  490,491 

Rer.  Stat  g  1624.  Army  and  DaTy..490, 491 
BeT.  Stat  gg  1707,  1768.    ClTil  officers 

694,  696.  697,  698,  702,  720 

Rer.  Sut  gg  1769-1772.    Teuure  of  of- 

floe 694 

Rer:  Stat,  gg  1841, 1848, 1864, 1875, 1876, 

1877.    Tenure  of  office... .......    721 

Rer.  Sut  g  1851.    Territories 897 

Re?.  Stat  g  1907.    Territories;  officers.    898 

Rer.  Sut  g  1910.    Judiciary 696 

Rer.  Stat  g  20ia    Judiciary 894 

Rer.  Sutg20ia    Judiciary 894,580 

Rev.  Stat,  gg  2026.  2081.     Commission- 
er's fttm 892,  898,  894.  895,  896 

Rer.  Stat  Ut  28.  chap.  4.  gg  2145, 2146. 
Jurisdiction  In  Indian  reservation; 

Indian  country..... 514.  515,  686 

Rev.  Stat  gg  2259.  2261.    Public  lands. 

291  292 
Rev.  Sut' gg'28i8.'^V9!''ifinerai  lands  '  241 
Rev.  Sut  ^  2895,  2896.    Land  bound- 
aries     488 

Bsv.  Sut.  gg  2461,    5892,    5898,    5440. 

Oimes  against  U.  8 898 

Bsv.  Stat  8J(  M9,  2502.    Customs,  du- 
ties  298,  297 

Bsv.  Stat  H  250»-2504.    Customs,  du- 

182,  188 


Rev.  Sut  g  2504.    Customs,  duties.  .451,  4R^ 
Rev.  Stat,  gg  2854,  2857.    Customs,  du- 

Ues 1129* 

Rer.  Sut  gg  8221. 8248. 8251. 8898, 8829, 

8880.    Customs,  duties..  1085, 1086,1087' 
Rer.  sut  gg  8264, 8807, 8809, 8811.  Cus- 

toms,  duUes 582,  584 

Rer.  Sut  g  8477.    Claims,    assignment 

of;  claims  against  U.  8 ..1148, 1144 

Rev.  Sut  g  8480.    Claims 268^ 

Rot.  sut  %%  8961,  4057.    Trial 889 

Rev.  Sut  gg  4088-4091.    Trustees 587 

Rev.  Sut  |g  4216,  4225.    Admiralty 1088^ 

Rev.  Sut  g  4288.    Kavigation 467 

Rev.  Sut  gg  4281,  4289.    Commerce...    688- 
Rev.  sut  gg  4282,  4288,  4287.    Admir- 
alty:  llabili^  of  owners  for  mis- 
conduct of  officers;  lUbility  of 

owners  of  vessels 887,  888- 

Rev.  Stat  g  4898.    Regulation  of  fish- 
eries     167 

Rev.  Sut  g  4920.    PatenU 624 

ReT.  But  gg  4952,  4956,  «Mi2.     Copy- 

right 472,  47» 

"  5044,  5046.    Bankrupt<7.    554 

Bankruptcy 918 

5075.    Bankrupt^ 918 

~  5105,  5106.    Bankruptcy.  1050* 
5188. 5186. 5145, 5146, 5147, 
1,5211,5289,5240,6191. 

667.  668,  670,  672,  678,  676^ 

Rev.  Stat,  g  5186.    National  banks 114& 

Rev.  Sut  gg  5146, 5147, 5210.    National 

banks.... .................... 989  94(K 

Rdv.  Sut  g  Vl5i7*Nationiia*Unks*y...  '  718* 
Rev.  Stat,  g  5191.    National  banks...668, 667 

Rev.  Stat  g  5198.    NaUonal  banks 1145 

Rev.  sut  g  5205.    National  banks 704 

ReT.  Sut  g  5209.    Bmbesslement  bv 

National  bank  officers 410,  966,  969. 

ReT.  sut  g  5210.    National  banks 712- 

Rev.  But  gg  5219, 5184, 5178, 5180. 5197, 
5289.  5240.    Taxation  of  national 

bank  stocks 211,  212* 

Rev.  But  gg  5268-5269.     Taxation    of 

telegraph  lines... 680' 

Rev.  But  g  5889.    Death  poialty 884 

Rev.  Stat  g  5852.    BigiUny 686^ 

Rev.  Stat  g  5515.    Blections  ..;• •    190 

Rev.  Stat  g  5596.    Repealing  aok 4BS^ 


UNITED  STATES  CONSTITOTION, 

OrrSD  IN  6PINION& 
(Bnbjeou  Supplied.) 


Alt  1,  X 10.    Obligation  of  eontracu.. 

865,  870,  871.  576 
Art  2, 1 2,  Amend,  art  6.  Crimes;  trials  884 
Art  2, 1 2.  Officers,  appointment  of...  1150 
Art  8.  S  2.    Judicial  power;  admiralty.    168 

Art  8.  g  2.    Admiralty 1089 

Arts.  5. 6.    Evidence 1114 

Art  8,  g  1.    Judiciary 695,  701 

ABModmenta. 

4tb.    Svldeoce;    witnesses;    equal 

ri^U .n20, 1121 


5tlL    Infamous  crime;    wltn(«i.«.| 

equal  righu • 

411,  971, 1118,  IIU 

6th.    Criminal  prosecutions.. 400' 

8th.    Cruel  and  unusual  punishment    978 

nth. 868, 865,  869^ 

18th.    Jurors • 510 

14th.    Jurors;  equal  pcot6Ction.510,  1088 
15th.    Jurors 510» 

4l! 
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STATE  CONSTITOTIONS, 

CITED  IN  OPINIONa 
(Subjects  Supplied) 


Arkansas,  1886,  art  9,  g  11.    Witnesses; 

evidence..... ....... ........  1115 

California,  1849,  art.  1,  §  8.    Evidence; 

witnesses  ........  1110 

Colorado,  1876.  art.  YlVgls.'  County  in- 

debiedness 1048, 1047 

Art.  15.  ^  4,  6.    RaUroads 1096 

niinois,  1870.  art.  d.  §  18.    Eminent  do- 
main..  ..... .......  1155 

Art  9,  §5.    Tax  titles 778 

Art  9,  §  12.    Indebtedness  of  coun- 
ties      ...  '.........••.....•  1047 

Indiana,  1851.  Vrt?'!,' §'14 ''BVldenc«; 

witnesses 1116, 1121 

Iowa,  1846,  art.  9,  §  8.    School  funds  and 

scboolB .. ....... 1105 

1857,  art.  11,  §  8(1  Charters  and  0)n- 

sUtuUuus,  565)....1044,  1045,  1046 


Louisiana,  1876,  Jan.  21 .   Mnnlcf pal  debl 

188,141 
Massachusetts,  Const  Laws,  art  4,  chap. 

1,  g  1  (1  Charters  A  ConsUta- 

Uons,  961).    Taxes 621 

Missouri,  art.  10.  §  8.    Taxes 1087. 1088 

New  York,  §  1777.    Common  law......    488 

g  1846.    Evidence;  witnesses 1121 

New  Hampshire,  1792.  Gen.  Stat  chap. 

99.  §  20.    Evidence;  witnesses  1119 
North  Carolina,  1876.  art.  1,  g  IL    Evi- 

dence;  witnesses .......  1119 

Oregon,  art.  8,  g  5.    Public  lands. 86S 

Texas,  art.  5.  g  8.    Grand  jurorsJ220,  222, 228 
Virginia,  1870,  art  1,  g  10.    Evidence; 

witnesses 1119. 1120 

West  Virginia,  art  18  (Code,  1884^  p.  86). 

PubUo  lands 1075 


STATE  AND  TERRITORUL  STATUTES, 

CITED  IN  OPINIONa 
(Subjects  Supplied.) 


Alabama. 

AcU. 

Alabama,  1820,  Dec.  20,  p.  72.    Mobile 

Aqueduct  Co.. ..628,  624,  625,  627 

1824-25,  p.  68.      Charter,      Mobile 

AqueductCo 624 

1824,  Dec.  24    Charter  of  Mobile.628,624 

1887,  Dec.  25,  Acts  of  1887.    Char- 
ter, Mobile  Aqued uct  Co. .....  624 

1841.  Jan.  7.    Mobile  Water  Supply    625 
1867,  Feb.  a    Consolidation  of  rail- 
roads      268 

1870.    Charter  of  Mobile 625,  626 

1882-88.  AcU  of.  p.  451.     Charter 

Bienville.  Water  Supply  Act  628.624 

1888,  Feb.  10.    Mobile  Water  Sup- 

ply  625,  626 

1884-85.  Feb.  14.  p.  489.     MobUe 

Water  Supply 625,  626 

Orim,  Code. 

gg  4256, 4257, 4286, 4680.    Criminal  Law    897 


Acti. 
1889,  Match  8,  9,  la    Grand  juries 515 

Bevided  Statutes. 

ReT.  Stat  p.  778.  g  1480.    Indictment.615,516 
ReT.  Stat  g  2164.  p.  884.    Grand  juries.    514 

Flmal  Code. 

%  1892  (Ariz.  ReT.  Stat  775).     Criminal 
trials 

42 


516 


AeU. 

1888,  March  81,  Laws  of  1888,  p.  STt. 
Land  titles 

1887,  March  15,  chap.  60.    Railway  oooh 

panics .....;...••••    169 

1887,  March  26,  chap.  84.    Insurance...    187 

1887,  Apr.  4,  chap.  185.  Foreign  corpo- 
rations   165,  156, 187 

March  81, 1888,  g  146,  p.  278,  gg  4246, 
5661.  5662,  5705,  5781,  5700. 
5762,  5768,  5769.  5771,  5772, 
5782,  5791.     Taxes 54»-660 

Man^jtMe  Digest,  1884. 

Chap.  28,  g§  576-588.    Tax  sales 546,  547 

OhaP-  88,  ^  478.  8881-^885,  4988,  4984. 

Corporations •••••..156, 107 

Calllbrala. 

AOe. 

1851.  March  26.    Lands  in   San  Frm- 

cisco .OeO.  990 

1855,  April  16.  g  5.    EYidenoe;  witaesaea  1U6 
1868,  March  28.    Charter  of  oniTerti^; 

public  lands 1128 

Beuion  Lowe. 

1867-68.  chap.  548.    Salt  marsh  and  tide 

lands... ....................    987 

1875-76,    chap.    827.     San     Frandaoo, 

street 410-424 


ClTATIORt. 

VTATE  AND  TBSRiTOBIAL  8TATU1E8.  OONTINUED. 

CJolorado. 

Bnkdd  Statute. 


18ML   pp.619.  (M.  Relief  of  oocupants 

of  U.  8.  iMide 059 

1877,  chap.  19,  g  111.    Railroads 1096 

1861,  IMl  21,  Uwt  of  1881,  gg  1*  S.  4» 
6,  p.  85.  Fundiog  indebted- 
new,  ooanties...............  1042 

Colo.  T^.  1864,  Match  11,  pp.  189, 149. 
Relief  of  occopanU  of  U.  8. 
lands 959,  960 

AUi, 

Colo.  Tor.  1864.  May  28.    Relief  of  dtl- 

leosof  DenTorinOolo.Ter..    959 

Dftkote  Ter. 

Code. 


1677,  Oode,  chap.  28, 
78.    Taxes. 


40,  66,  62,  78, 
1024. 1025 


JPbUtieal  Ood». 

%  17,  diap.  28.    Taxes 1025 

78,  chap.  28 1022, 10^8 

mt,  Uws  p.  419.  chap.  69.  g§  86, 89, 54.  1025 
180,  Maj  15,  chap.  69,  Laws,  toI.  1,  p. 

419,  g  58.    Revenue 1024 

YoL  1,  MaT  15.  Laws  1862.  p.  419,  chap. 

69.  RcTeoue.  lix  UUes.1024, 1025 
1890,  Uws.  chap.  182,  g  84 1028, 1024 

OompUed  Laws, 

$1698.    Taxes 1025 

1887.gl629,p.862 1022, 1028 

Florida. 

Laws, 

1889,  diap.  80, 99. 718.  gg  6, 7, 17, 19,  20. 

Taxes 1152, 1158 


Cods, 

1878,  gg  1954.  1955.   1969,  1970.  1971, 
2182.  2690.    Deeds  and  mort- 

g«««« 


480 


nUnoU. 

Aets, 

1819.  Feb.  4.    Laws  in  force 485 

1849.  Hot.  5,  Laws  IlL  2nd  8e88.  ^  1,  2. 

Limitatioo  of  actions 482 

1849.  KoT.  6.    Railway  aid 949,  950 

1887,  F^b.  16.  gg  14.  15, 16.    8ecarity  of 

loans 789 

1881.  Feb.  22.    Railroad  charter 949,  950 

1887,  Feb.  22.    Railway  cars,  construc- 

tion of.  etc. 58 

1888,  AprO  16.    Railway  aid  by  muni- 

dpaliUes 949 

im,  Apr.  4,  Laws  of  1871-72,  p.  556. 

Umitadon  of  actions 482 

Bmsed  SUMtutes, 

SM.   Tax  sales 779 


Bevisdd  Staiuies,  1S4S. 
P.  20a    Ejectment 480 

Revised  SUUutes,  1867. 
Feb.  12.    Interest  laws 789 

Sensed  Statutes,  1874. 

Chap.  88,  pp.  872,  878,  gg  180, 181, 185. 

Gambling  contracts 928,  929 

Chap.  47,  gg  1-14,  p.  475.  Eminent  do- 
main  1155 

Chap.  74.  p.  614, 615.  Interest;  usury.. 789, 955 

March  25,  in  force  July  1, 1874,  chap.  74. 

g  8.  p.  615.    Interest;  usury.    789 

Chap.  181,  gg  5,  6.  LimiUlion  of  ac- 
tions     482 

Chap.  181,  gg  5,  6,  pars.  297,  299.  pp, 
1012,  1028,  1046.  Interest; 
usury 789 

Chap.  120,  pp.  898-895.  gg  216, 217, 219, 

225.    Heyenue,  tax  sale... 777,  778 

Hurd^s  Statutes. 

Chap.  22,  g  49.    Chancery  Act 788 

1877,  chap.  80, 77.  gg  1, 8. 10.  Judgments 

and  executions.. ........ 788 

g  599.    Ejectment 480 

Starr  dt  OurUs*  Statutes, 

go,  p.  981.    Ejectment 448,  446 

Vol.  1, 167.    Municipal  aid  to  railroads.    848 

g  10.  p.  1459.    Ejectment  (148,  144). 886 

p.  1495,  g  10.    Landlord  and  Tenant...    886 

Orast^  Statutes. 

<2d  ed.)  chap.  54.  pp.  270, 271.    Interest; 

usury 789 

Chap.  54.  g  18.  p.  871.    Interest  laws..  789 

Chap.  54,  p.  872.    Security  for  loans 789 

8d  ed.  gg  17.  18,  p.  480.    LimiuUon  of 

actions 482 

Tndlana, 

Bemsed  Statutes. 

Vol.  1,  p.  845,  g  8 1116 

1881,  g  588.  chap.  2.    Trials 789 

1881,  chap.  2,  gg  588. 724, 861.  e&Hetseq. 

914 789.  741 

1881,  g  1800.    Evidence;  witnesses..-.  1121 

Iowa. 

AeU, 

1847,  Jan.  9,  Joint  Res.  of  Gen.  Assem- 
bly.   Public  Unds 1100 

1888,  March  28.    PubUo  lands 1106 

Laws, 

1872,   chap.    174.     Judgments  against 

mun icipal  corporation 1048 

1880,  chap.  182,  Lsws  of  Gen.  Assembly 
of  Iowa.  127.  g|  1. 2.  Amount 

of  county  indebtedness 

1044, 1045, 1046 

Bevision  1860. 

1858^  March  22,  Rev.  Laws  of  Iowa. 
1860,  p.  908.  Des  Moines 
Nav.  A  R.  Co. 1102 

4t 
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Revljdon.  8  2110.  Code  IWl 1106 

Revision  of  1860.  §  1826.     InsoWency..  1088 
TiUe  10,  cbap.  52.  §§  1150-1155,  1161- 
1163,  1166.  1167,  1169. 1172- 
1174.     1388.       Corporations, 
•tockof 92,98 

Code, 

Code,  1851.  %  Vtl,  Revision  1870,  %  1826. 

iDsolvency 1188 

1851,  g§  1202, 1282.  Deeds 1108 

Code  187S. 

1878,  §§  161. 2312. 2370.  2408.  2409. 2411, 

2416.    Claims  against  estates; 

liens 

gg  161,    2812.    2370.    2408-2411.    2416. 

Claims  against  estates 

Code,  gg  1058.  1059.  1062.  1063.  1068, 

1071,  1078.  1082.  1088.  1084. 

Corporations 98,  96 

MeClain'i  Code. 

Vol.  1,  692.  §§  2115.  2117,  2128,  2124. 

Insolvency 819 


91 
91 


Acts, 

1872,  March  2.  g  1.    County  bonds 846 

1873.  March  2.    Municipal  aid  to  rail- 

roads      846 

1886,  Laws  of  1886,  chap.  61,  g  1.  Ac- 
tions      846 

OomipUed  Law$, 

1885.  Compiled  Laws,  art  7.  chap.  107. 

Tazation.'interstate  commerce    622 

1886,  Compiled   Laws,     509.     County 

bonda 846 

Oode. 

Code  of  CiT.  Proc.  g  108,  as  amended  by 
g  1.  chap.  61.  Ean.  Lawt  of 
1886.    Pleadings.V 846 

General  SkUutee, 

1868.  Stat  of.  cbap.  52.    County  bonds  846 

1889.  p.  107.    Liquor  law 678 

1889,  1  Gen.  Stat.  chap.  81.  gg  880.  881, 

886.     Liquor  law 678 

1889.  Gen.  Sut.  g  2548.    Liquor  law 678 

Gen.  Stat  gg  6998,  7008.    Deeds 128 

Kentuekyw 

Statutee. 

City    Ordinance;   taxing    Ohio    River 

Bridge  Approach 908 

1860,  gg  1-4.  8,  9.    Regulating  foreign 

express  companies;  commerce    651 

1867,  Feb.  11.    City  Charter 901 

1872,  Feb.  9.    Charter  of  Bridge  Co....    901 
Gen.   Stat   chap.  56.    Organization  of 

oorporationi 288,  284 

AeU. 

1876,  March  8  (Gen.  Stat  p.  769).    Pri- 

Tate  corporations 882 

liouisiajuu 

Aeii. 

1868,  Mareh  18.    Drainage 181, 188. 189 

1869,  Maroh  17.    Draining  Bonda. ...  181,  188 


1826.  Mnrch  26,  p.  186.    InwlTency..—    tl9 
1861,  March  1.    Collectiou  of  drainage 

taxes 18iriWt  189 

March  2.    Repeal  drainage  laws... ..188, 141 
1H69,  Ordinance  of  New  Orleans,  Aug.  14    €57 

1870,  March  16.    Uniting  New  Orleans 

and  Jefferson ... ...    182 

1871,  Feb.  24.    Drainage   of  New   Or- 

1eflns.l32. 138, 184. 186.189. 140. 141 

1872,  Apr.  26.    Drainage  Bonds.182, 184, 14» 
1874,  March  28.    Annexing  Carrollton  to 

N.  0 18a 

1876.  Feb.  24.    New  Orleans 188,  187 

1876.  March  2  (Laws  of  La.  p.  50.)    Sales 

by  sheriffs  and  coroners.  .....    180 

1877.  Charter  New  Orleans  water  works. 

943  946 

1878.  chap.Y00.'§g¥.'8.' '  Private  Markete  ' 

in  New  ()rleans 2S^ 

1884.    New  Orleans  water  supply......    944 

Civil  Code. 

Arts.  254, 255.  852, 1082^  1054. 1058.    Ex- 
ecutrix; administration... 207,  208 
Arts.  401, 402.  408. 1782. 1783. 1784, 1788. 

Capacity  to  contract 127.  128 

Arts.  2398.  2412.    Married  women 531 

Arts.  664,  665.  666.  667.    Sale  on  fieri 

fadai 12$^ 

ArU.2078.    Contracts 121> 

l^W.  fig  126.  127,  128  Civ.  Code,  1870. 

Married  women.. ...........    581 

Cods  1870. 

Arts.  454.  458.  2898.    Public  Lands.. 681,  559 
Code  of  PraeUee. 

Arts.  678, 675,  745.    Bxecutory  prooeas..    12^ 


Staiutei, 
Act  of  1809,  chap.  171.    SIstss W 

CoUmitU  Ordinan€$. 
1641,  1647.    Free  fishing,  etc 487 

Qenend  Staiutm. 

1865,  chsp.  212.    Fishing  in  BuEEsrds 

Bay 162 

1881 ,  chap.  196.  g  1.    Boundaries  of  cities  164 

Stat  1886,  chap.  192.    Fisheries 167 

1871,  March  8.  chap.  91,  Gen.  Stat  chap. 

168.  g  7.    Bvidenoe;  witnesses  1117 
Pt.  l.chap.l,ggl,'2.    State  boundaries.  16^ 
Pt.  1,  tit  1.  chap.  22,  g  1.    State  bound- 
aries   168 

Chap.  11.  gg  18.  20 629 

Chap.  18.  gg  88.  89,  40,  42,  64.    Taxes.  <K9 

Chap.  171,  g  8.    Interest  on  TerdloU....  815 

AeU. 

1871,  Laws  of  1871.  p.  204.    Ranroiida.  1097 
1881,  March  17,  Laws  of  1881,  chi^  91 

Excise  ux  on  imilrosd.....954,  595 


IhweUe  Siaiuim. 

gg  6888-8906.    Administration  of  estatm 

115.  115 
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Smm^Wm.    AamtetamiloaofetUtflt 
MMU7.    AdmfnirtnrtloD  of  aitotat 


115 
U8 


81 
81 


78 


1887,  Mty  Hi  lOnn.  Pm.  R  Ock  dutr- 
ter;  Uuidcniii.. ... ....•.-•. 

ISO,  IfanlL  8L  Aul  A  Pto  R.  Go. 
charier .....••...••••..•. 

ISO,  Maicli  8.    BallrcMd  land  grant 

1877.  March  1.  Prohibitiiig  railroad 
from  acquiriog  land 

1867,  March  7.    BaUroaaoommiitloii...    077 

1887, 1878.  p.  80.    Ttaei 1016 

1818,  4ih  ed.  chap.  11  gft  1>  8.    Taxes —  1015 
Ml,  K 1888.  im    Tazee 1015 

IkrriUmal  8tatute$, 

2m.  chi^  18.  $S  1,  7,  p.  84.    Taxei —  1015 

MisalMdppL 

AeU. 

1881,  chap.  188.  §g  1.  8.    Land  eommis- 

donew 162, 168, 164 

1881^  May  6,  chap.  198.    Flshingln  Boa- 

lardt  Bay 161 

StaitUm, 

Pt  1.  tit.  1,  chap.  1.  SS  1,  8.    Bonn- 

darieeof  State 168 

PL  1,  tit.  1,  chap.  28,  §S  1.  11.  Bonn- 

dariea  of  State 168 

1880.88878.    Homicide 888 

(Me  1880, 
IS  1818. 1845.    Chanceiy  CoorU. 858,  860 


Law%. 
Feb.  88, 1875,  p.  48.  Judgments;  ezeo» 

UODS 

Ommral  SkUuim,  1878. 

S  18,  tft  8,  chap.  57.  Fraud;  relief  from  888 
8  18,  tit.  8,  chap.  18,  %%  1,  4.    Suits 

against  counties 828 

8  18,  tit.  8,  chap.  18,  8  88.     Counties 

employ  attorneys 


1881,  pp.  488.  486,  Charter  of  North 
Ma  R.  Co 

1806-07,  pp.  185. 182, 8  88.  Railway  Aid; 

Counties 868 

AOm. 

1806-07,  Fbb.  8,  p.  84.  Charter  of  Alex- 
andria A  V.  R.  Co. 852 

1888,  March  8.  88  4, 10,  p.  76.  Consoli- 
dation of  Railroads  • 862 

1888,  May  16,  881.  >•    Tiuces 1086.1088 

Befrii&d  Blatuta, 

1879,  p.  181.  ohap.  21,  8  786.  Corpora- 
tions   107 

1879,  6ft  8540,  5988-6886.  Life  insur- 
ance  498,  600 

1879,  p.  84.    Acceptance 958 

1889,  p.  258,  88  719,  728.    Acceptance..  958 
1889,82617.    Corporations 107 

WbipMr  JBtoMei, 

im,  p.  814,  88  588-587.    Acceptance..    858 

Honiaaa  Ter* 

Bmued  Siaiuiei. 

Chsp.  58,  8 1008,  as  amended  1881,  Feb. 

22,  Laws,  p.  67.    Taxation..    810 
Ohap.  58^  8  1008.    Taxation 218 


Mew  Jertsej* 

Lawi, 

1894.  Morris  Canal  Ca  charter 488 

1869,  March  81,  p.  957.     Public  road 

board 446-448 

1875,  8  8,  p.  420.    Taxes,  public  road 

board 448 

1882^  March  81.  p.  256.    Taxes,  public 

road  board 447-448 

Mew  Hezieo  Terw 

Chmpiled  Latot, 
8  8018  and  Rer.  Stat  8  8005.     Jury 


trial 


860 


Mew  Torlu 

Xaist. 

1858,  Chap.  688,  88  8,  14  (art.  8.  tit  4. 
chap.  1.  nt  4,  Rot.  Stat) 
BTidence;  witnesses... 1116 

1857,  chap.  446,  8  ^2.    Evidence;  wit- 

1116 


1882,  July  1,  88  10^'  1041, 1652.  Con- 
solidation Act 508 

1888.  June  4.  ohap.  488.    Deatii  penalty 

506,  748 

1865,  March  9.    Banking 848 

81078.    Jurors 508 

Criminal  Code, 

g812,  818.    Answer  to  indictment....    509 
491,  492.  pp.  128,  129.    DeaUi  pen- 

alty 972,978 

8528.    Appeals  in  capital  cases...  ....    978 

Fenal  Code, 
tit  8,  chap.  1,  8  79.   BTidence;  witnesses  1121 

EevUed  BtatuUi. 

pt  2,  tit  8,  chap.  4.  8  ^*  ▼ol-  ^  (0  ed.) 

pp.  1164, 1166.    Usury.. -.788,  789 

8  60,  p.  587.    Jury  trial 680 

SUtutes  of  Limitation 642,  647 

OregfOB* 

1862.    PriTate  corporations  and  eminent 

domain 562,  868 

1864.  Oct  24.    Laws  of  1864,  p.  86 566 

1866,  Oct  84,  p.  58 567 

1868,  Oct  80,  p.  8 568-«6i  571 

1870,  Oot  26,  p.  54.    PubUo  lands.. — 

868,868-870 
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1878,  Oct  18, 1878,  pp.  41,  48.    PabUo 

lands 864,865,  860,  870 

1879,  Jan.  17.    Public  swamp  lands.  .864,  867 
1887,  Feb.  16,  pp.  9, 10.    Public  swamp 

lands 864,  865 

BiW%  Annotated  Law%. 


1 897. 
S85. 


Courts 891 

OM  Ood$. 
Limitations  of  actions 848 


/3taiu(e$. 


1770.  Feb.  84.  flf$  8.  8.    Deeds 145 

1886.  March  11,  ^  7.    Practice... 61 

1849,  April 7,  chap. 868, gl-4, 8.    Ohar- 

ter  of  Central  Transp.  Co....  57 

LaiM, 

1868.  p.  109.    Taxes 814 

1870.  Feb.  9,  chap.  94.    Charter  of  Cen- 
tral Transp.  Co 57,  65 

1874.  April  94.  chap.  81, 8  4.    Taxes....    614 

1874,  p.  70.    Taxes 614 

1875.  March  11,  g  1.     Nonsuit;    Judg- 

ment; practice. 61 

1877.  March  90.  chap.  5,  g  8.  p.  8.  Taxes  614 

1879,  chap.  129,  %  4.  p.  114.    Taxes....  614 

1  Dall.  Laws,  m,  587.    Deeds 145 

Purdon*$  JHffUt. 

1  (11th  ed.)  668.  569.  880.881    Deeds.145, 146 
8  (11th  ed.)  1868, 1868.    Practice 61 

Rhode  Island* 

PMie  8tatut6i. 

1888,  chap.  hi%h  8,  chap.  8,  %  6.  Stote 

boundary •    167 

South  CaroliMU 

AetB. 

1887.  Dec  19.    Railroad  charter 958 

8  Stat,  gg  96.  854.  855.  880.  884,  406. 409    958 
1885,  Dec.  19.  (11  Stat  895.)    Railroad 

charter.... ...... ........... 


Lawi. 

1847-48,  p.  195.    Railroad  charter 196 

1878,  March  31,  chap.  44.  p.  71.    Taxa> 

tion;  collection 874 

1877,  chap.  78,  g  8,  p.  98.    Railway  mort« 

gage 196 

1887.    Tiuuuion 874 

1889.    Taxation 874 

MOUkm  d  Vmtni^i  Code  1884. 

1067,1068,1070.   BlecUons 198 

5845,  8846. 5877, 5887.   Criminal  pro- 
cedure  889,  890 

Code  gg  5845,  5846.    Crimes 890 

Slatuteaof  Limitation 648-647 

Tkampion  d  Steger^e  8tai», 

1871,1884. 

48 


gg  4878,  5091, 5098.  Distribution  of  laws 

Xoiot. 

1876.  p.  85,  g  818.  Distribntloii  of  laws..    88» 
1876,  June  87.  p.  86 888: 

1887,  March  85,  p.  46.    DUtriot  Court..    88» 

Code, 

Code  of  Crim.  Proc.    Practice. 801 

1879,  July  84.  Penal  Code  and  (>>de  of 
Crim.  Proc.    Due  process  of 

law 880,  294 

art  607.    Juries 601 

WUban'i  CHminal  SUitt. 

Code  of  Crim.  Proc.  art  676-684,  pt  11, 

p.  198.   Oiroinal  practlce.801,  808* 
Pt.  U,  gg  8169,  8171.  8186, 
8187).  Criminal  practice... 801,  808 

fiSroiM  Slatutei, 

1879,  pp.  894,  577,  gg  8788,  4018  et  seq.    888 

SaifW  (Xoa  Statutm. 

1879,  March  84,  as  amended  April  7, 1888, 
1  SaTles'  Tex.  CIt.  Stat  pp. 
61.  68, 68.    Assignment.lt^  118« 

1888,  July  17.  18,  arts.  1280,  1284  a 

Sayles'  Tex.  CIt.  Stat  p.  418).  1091 
1965.    Trials 881 

Virgjixdm. 

AcU, 

1848,  March  28.  Acts  1841-42,  chap.  18, 
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THE   DEOISIOKB 


Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TEBM,  1890. 


kiMd  iBbniSbeb.) 


■•to  tnoli 


TRAKSPORTATION     COM- 
PIILL1IAK*B  PALACB  GAB  OOMPANY. 


aa 


•d.il-tU 


•r  iemm  ff  frmndkim  jmblie  duHm-^ 

99rpcTaUom  camnai  troMtftr  U$ 

%tH  to  pmform  pMU 
for  n^M^ii^iM  fnofff  U  mM-^toniraci 
Um  ctrporaUatu  wmiM  b$  within  tk$ 
tk    mntrmct  oltrm  lUm  tf»  wid— 
Ui$m9mitppd   meHomtortiftm 
mmimitful  contract. 


V  A 


raodsrod  vpoo  Amltaf 

tolMftbeplidatlC 

OCNVt  tll7  wfttoC 


&  Tbe  duurter  of  a  oorpotmtloB,  resd  In  th#  Ufbt 
oC  any  gmierAl  laws  which  •!•  AppUoabte,  li  the 
meiuf  of  Iti  pow«ts,  and  the  eoomenitioo  of 
tfaoM  powen  ImpUcs  the  axohnkm  of  all  othen 
not  fairly  Inddeotal;  all  oooUacti  made  bj  a 
eorpofattoo  boTond  the  aoopa  of  tfaoae  powen 
afeonlawfnland  Tokt 

H  Netther  tba  crant  of  a  ftanehUe  to  tranaport 
piMengw,  nor  a  feneral  anthorlt j  to  tell  and 
dl^KMe  of  property,  ampoweci  the  grantea.  white 
It  ooottnnei  to  eodii  aa  a  oorporatkm,  to  eeU  or  to 
Iti  entire  propetly  and  franohlee  to  another 


4  A  corporation  eannoC.  wtthoot  the  eMwnt  of  the 
Leflihiture.  truHfer  tta  franohlee  toanother  cor* 
Doratlon.  and  ■*»**o»«t^  the  Derfonaanoe  of  the 
dutlea  to  the  pobllo  Impoeed  upon  It  bj  Ite  char* 
ter  aa  the  coneideratlon  ftor  the  icrant  of  Itefran- 


or  of  fkmnchlMe.  If  amblffiioai,  li  to  be  ooMtrued 
agaloit  the  crantee  and  In  laror  of  the  pubilo. 
Thii  rule  appUee  with  peeoMar  foroe  to  artlclee 
of  aModaUon  which  are  tnuned  under  general 


Mti  mnd  eoalraflCi  cf  • 


er  rl^leaHon  af 


of  the  eorpocatloo 

or  for  any 

totheflchtaef 


ti  or,  third. 
It  li 


po 


aet  can  be  ihown  to  be 

the  plea  of 

to  the  corporation  lt> 

to  the 

performance  took  plaoe;  but 

that  the  Ml  li  aura  elTM  hithe 


ifeadetonaiu  If cnnaMnt Mat. 

WLMm^9t^t 

,mW.WL  Oa.  ▼.  BodrtfMB,  «  DL  IMt 


minor  T.  New  Tork  *  N.  H.  B.  Go.  •  N.  T.  ISK 
Btato  Board  of  AfTfooltare  t.  OMaeo*i  0t.  B.  Oo.  IT 
Ind.  CK;  Southern  L.  Ine.  AT.  Oo.  ▼.  Lanier,  ft  Fla. 
UOs  State  Bank  T.  Hammond,  1  Blch.I..t81;Oreeo1i 
Brloe,  Ultra  Vbee  M  ed.i  TIL,  IX4  Oool  ▼.  Am- 
eon,  1ft  S«s.  *  B.  Iff;  BtnDej*iOMe,  tBteod.  Oh. 
MtFearoe  T.  Madlnn  *LB.Oo.«n.&a  How. 
411  dftOStt;  Oohnan  t.  BMtem  Oountlei  B.  Oo.  1» 
BiaT.l;  kit  AnfUan  B.  Oo.  t.  Bealim  Oountiii  B. 

oo.uaanft^  

A  oontiact  entered  Into  by  a  corporation,  which 
li  entirely  foreign  to  the  oMeela  and  purpoiCi  at 
Mi  creation,  li  veld,  for  wr  at  of  power  over  tha 
enbiect.  Dee  eh  t.  Fulton  Ijank,  t  Wend.  §1%  Bock 
Blrar  Bank  t.  Sherwood,  10  Wia.  Wk  Wedder  t. 
HMentowB  fliat  Nat.  Buk,  aifd.  181:  Saalth  t. 
Buiato,  1  Sheld.  «■,  19  Alb.  h,  J.  MT;  Brooklyn 
Orarel  Bead  Oo.  ▼.  8hu«htar,  •  Ind.  Uft;  Miners 
Dltek  00.  ▼.  leDccbach,  V  Qtf.  •«(  Battentay  ▼• 
of  Shelbnma, «  K  J.  V.  &  Ob.  tn^ 

atder  the  eorpotato  eeaj^ 
notbtod  the  cotporatlon.  If 
It  ctaaily  appear  that  the  Li^litelnre  meant  that 
dMuUnot  be  madic  but  the  rala 
eve  the 
itoaenbjeet 
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SuFRBiiB  Court  of  thb  Uhited  Btatbb. 


Oct.  Tkhm, 


lawB  and  whloh  are  a  sulistitute  for  a  legifllatlye 
charter. 

%,  Where  the  purpose  of  a  corporation  as  defined 
in  tts  charter  Is  the  transportation  of  passengers 
in  railroad  cars  constructed  and  to  he  owned  by 
it.  it  exercises  a  public  employment  and  Is  a 
quasi  public  corporation  and  is  charged  with  the 
duty  of  accommodating  the  public  in  the  line  of 
that  employment,  although  its  oars  are  to  be 
operated  over  roads  owned  by  others. 

r.  A  statute  authorizing  a  corporation  for  the 
transportation  of  passengers  in  railroad  oars  con- 
structed and  owned  by  it  to  contract  with  other 
corporations  for  the  leasing  and  transfer  to  them 
of  tia  railway  oars  and  other  personal  property 
does  not  authorize  it  to  make  to  a  single  corpora- 
tion an  absolute  transfer  or  a  long  lease  of  all  its 
personal  property,  moneys,  credits  and  rights  of 
action,  and  to  depriye  itself  by  covenant  of  the 
right  to  exercise  the  franchise  granted  to  it  by 
the  Legislature  for  the  aocommodation  of  the 
public. 

%,  A  contract  made  by  a  corporation  which  is  be- 
yond the  powers  conferred  upon  it  by  the  Legisla- 
ture, and  which  inyolyes  an  abandonment  by  the 
corporation  of  its  duty  to  the  public,  is  unlawful 
and  void. 

iL  A  contract  by  which  a  corporation,  chartered 
to  perform  the  duties  of  a  common  carrier,  or 
any  other  duties  to  the  public,  agrees  that  it  wiU 
not  perform  those  duties  at  all,  anywhere,  for 
nlnety-nme  years,  is  unreasonable  and  void. 

10.  A  contract  between  two  corporations,  in  order 
to  bind  either  of  them,  must  be  within  the  cor- 
porate powers  of  both. 

U.  A  contract  of  a  corporation  which  is  beyond 
the  powers  conferred  upon  it  by  the  Lcflrislature 
is  not  yoidable  only,  but  wholly  yoid;  it  cannot 


be  ratified  by  either  party;  no  performance  oo 
either  side  can  give  the  unlawful  contract  any 
validity,  or  be  tbe  foundation  of  any  rigtit  of 
action  upon  tt. 

12.  When  a  contract  made  by  a  corporation  ia  b^ 
yond  the  powers  conferred  upon  tt  by  ^*i«*fa«f 
laws,  neither  the  corporation,  nor  tbe  other 
parties  to  the  contract,  can  be  estopped,  by 
assenting  to  it,  or  by  acting  upon  it,  to  sIkow  that 
it  was  prohibited  by  those  laws. 

18.  Where  a  contract  Js  %iUra  vfres  and  has  been 
partly  performed  and  property  has  pasfifiil  under 
it.  an  action  for  the  return  of  or  compeuHtiOB 
for  the  property  ia  one  to  disaflirm  tbe  unlawful 
contract. 

lNo.  379.] 
Argued  Jan.  28.  £9,  1891.    Decided  Marek  £, 

1891. 

r\  ERRORtoth&CircuitCourtof  the  United 
States  for  the  Eastern  Diatrict  of  Peniiayl- 
vania  to  review  a  judgment  of  nonsuit  in  an 
action  of  covenant  to  recover  the  sum  due  for 
the  last  three  quarters  of  the  year  ending  Julj 
1, 1886,  according  to  the  terms  of  a  lease  from 
plaintiff  of  all  its  personal  property  u>  defend* 
ant    Affirmed, 


Statement  by  Mr.  Ju&Uee  Ormsji 
This  was  an  action  of  covenant,  broughl 
September  21, 1886,  by  the  Central  Tnuunxir- 
tation  Company,  a  corporation  of  Pennaylva- 
nla,  against  Pullman's  Palmce  Car  Company, 
a  corporation  of  Illinois,  to  recover  the  sum 
of  $198,000,  due  for  the  last  three  quarters 
of  the  year  ending  July  1,  1886,  according 
to  the  terms  of  an  indenture  of  lease  from 


Ashton-under-Lyne,  8  Hurlst.  ft  N.  888;  Norwich  v. 
Norfolk  B.  Ck>.  4  El.  ft  BL  807:  South  Yorkshire  R. 
ft  R.  D.  Oo.  V.  Great  Northern  R.  Oo.  0  Bzch.  66, 84; 
Littlewort  v.  Davis,  60  Miss.  408;  Haynes  v.  Ooving- 
ton,  18  Sm.  ft  M.  408;  Monument  Nat.  Bank  v.  Globe 
Works,  101  Mass.  67;  City  Hotel  Proprietors  v.  Dick- 
tnson«  8  Gray,  686;  Oity  F.  Ins.  Oo.  v.  Oarrugi,  41  Ga. 
860;  E^ilgore  v.  Bulkley,  14  Oonn.  862;  State  Board 
of  Agriculture  v.  atlsen^  St.  R.  Oo.  47  Ind.  407; 
Agar  V.  AthensBum  L.  AsBur.  Soc.  80.  B.  N.  S.  786; 
Bo3ral  British  Bank  v.  Turquand,  6  EL  ft  BL  248. 

A  corporation  which  exceeds  its  powers  in  loan- 
ing money  for  two  years  iivtead  of  one,  and  upon 
note  and  mortgage  instead  of  bond  and  mortgage, 
may  nevertheless  maintain  an  action  upon  the 
securities.  Germantown  F.  Mut.  Ins.  Oo.  v.  Dheim, 
48  Wis.  480,28  Am.  Rep.  648;  Herso  v.  San  Frandsoo, 
88  GaL  ISA;  Life  ft  F.  Ins.  Co.  v.  Mechanic  F.  Ins.  Co. 
r  Wend.  8L 

Bonds  of  a  railroad  company  are  not  rendered 
void  in  consequence  of  being  secured  by  a  mort- 
gage which  the  company  may  have  had  no  author- 
ity to  execute.  Philadelphia  ft  8.  B.  Co,  v.  Lewis, 
83Pa.88w 

Though  a  bank  violate  its  charter  by  taking  more 
than  a  certain  interest,  a  note  securing  hl^er 
interest  is  not  void  as  being  a  contract  which  the 
bank  had  no  authority  to  make.  Cannon  v.  Mo- 
Nab.  48  Ala.  98;  Rock  River  Bank  v.  Sherwood,  10 
Wis.  230:  Fleckner  v.  United  States  Bank,  21  U.  8. 
8  Wheat.  888  (6:681).  But  compare  Bank  of  United 
States  V.  Waggoner,  84  U.  S.  9  Pet.  890  (9-171);  Far- 
mers ft  T.  Bank  v.  Harrison,  iT  Ma  608;  Furmeis 
Bank  v.  Burchard,  83  Vt.  846. 

Owning  and  navigating  steamships  being  a  dis- 
tinct business  from  docking  and  repairing  such 
vessels,  a  corporation  formed  solely  for  the  latter 
business  cannot  lawfully  engage  in  the  former;  and 
a  subscription  by  such  a  corporation  to  the  stock 


of  a  corporation  epgaged  solely  In  tbe 
business  is  not  enf  oreable.  New  Orleans  F.  ft  H. 
S.  S.  Oo.  V.  Ocean  Dry  Dock  Oo.  28  La.  Ann.  iVI,2l 
Am.  Rep.  90. 

A  company  incorporated  for  tte  purposa  of 
establishing  and  conducting  a  line  of  vt^sels  for 
the  conveyance  of  passengers  beCweeu  eertals 
places  cannot  make  a  valid  contract  fOr  tbe  break- 
ing of  ice,  and  the  towing  of  vsestils  througli  tts 
track  broken  to  another  plaoe.  Pennsylvania,  Dl 
ftM.&Nav.Oo.  v.Dandridge,  OOiUftJ.  M8(  Ab> 
bott  V.  Baltimoreft  R.  S.  Packet  Oo.  1  Md.  Ch.  dOt 
Waldo  V.  Chicago,  St  P.  ft  F.  du  L.  R.  Co.  14  Wla 
676;  Brown  v.  Winnisimmet  Co.  U  Alleo,  SB8;  Yaa- 
dall  V.  South  San  Francisco  Dock  Co.  40  QsL  Mt 
South  Wales  R.  Oo.  v.  Redmond,  10  C  B.  N.  & 

As  a  general  rule,  parties  oontraottaig  wfth 
poratlons  are  chargeable  with  notice  oC 
powers,  and  the  limitations  upon  them,  and  cannot 
plead  ignorance  in  avoidance  of  the  defense  of 
«tftra  vines.  Brady  v.  New  Tork,  20  N.  T.  311^  TUt 
V.  Pittsf ord,  28  Vt.  288;  Franklin  Co.  v.  LcHistoii 
Sav.  Inst  88  Me.  48, 28  Am.  Rep.  9:  Boot  V.  GoAu^ 
8McLean,lflB;  JBrfNifts  Williamson,  L.  B.  6w  Ch. 
App.808L 

Corporations  are  subject  to  legislative  action;  and 
eon  tracts  made  by  them,  the  making  of  whMi  Is 
expressly  prohibited  by  statute,  are  so  far  void  that 
actions  cannot  be  maintained* on  them,  althougb 
the  statute  does  not  In  terms  declare  that  suofaooa- 
tracts  shall  be  void,  but  merely  perwaibea  a  penal- 
ty for  making  them.  Blair  v.  Perpetual  Ina.  Co.  10 
Mo.  661:  State  v.  Mathews,  U  Mo.  fiB;  Payne  t.  B^d- 
win,  8  Sm.  ft  M.  881;  People  v.  State  Ins.  Co.  18  Mich. 
892;  Richmond  Bank  v.  Robinson,  42  Me.  688;  Smith 
V.  Morse,  2  GaL  624;  Hayden  v.  Davis,  8  Mc  Lean,  278; 
Utloa  Ins.  Co.  v.  Scott  19  Johns.  1;  HOI  t.  MltohalL 
26  Ga.  704;  Morris  ft  E.  R.  Co.  v.  Sussex  B.  Co. »  N. 
J.  Bq.  642;  Sute  v.  Krebs,  84  N.  0.^04;  Chambers  v. 
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Central  Tbahspobtatioh  Co.  v.  Pitllman'b  Paxaob  Cas  Co. 
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the  plaintiff  of  all  its  i>e]'8onal  property  to 
the  defendant,  dated  February  17,  1870,  and 
Rt  forth  in  full  in  the  declaration. 

The  defendant  filed  several  pleas,  one  of 
which  was  **  that  said  indenture  of  lease  was 
^id  in  law  as  between  the  parties  thereto, 
for  the  want  of  authority  and  corporate  power 
CO  the  part  of  the  parties  thereto  to  make  and 
enter  into  said  indenture  of  lease ;  and  for 
thit  the  same  was  in  excess  and  in  violation ! 
of  the  charters  conferrinji^  the  corporate  powers 
oa  lidd  plaintiff,  and  of  the  purpose  oi  their 
incorporation.''  The  plaintiff  filed  a  repli- 
cation, traversing  the  averments  of  this  plea. 

The  plaintiff  was  originally  incorporated 
December  26, 1862,  by  a  certificate  or  charter, 
made,  acknowledged,  recorded  and  filed  in 
the  office  of  the  secretair  of  the  Common- 
wealth,  as  required  by  uie  general  laws  of 
Fomajlvania,  which  authorized  companies 
to  incorporate  themselves,  by  voluntary  act 
of  the  associates,  "for  the  purpose  of  carry- 
ing on  the  manu&cturr  of  woolen,  cotton, 
fax  or  silk  goods,  or  of  iron,  paper,  lumber 
or  adt,"  or  ^  for  the  manufacture  of  articles 
from  iron  and  other  metals,  or  out  of  wood, 
iron  and  other  metals,"  within  the  State,  for 
I  term  not  exceeding  twenty  years ;  and  pro- 
Tided  that  every  corporation  so  formed  might 
bf  its  corporate  name  purchase,  hold  and  con- 
nj  real  or  personal  property,  **  necessary  or 
eoDfenient  to  enable  the  said  company  to 
euiy  on  the  business  or  operations  named  in 
ndi  certificate ;"  and  that  its  stock,  property 
ud  aflbdiB  should  be  managed  by  a  board  of 
dincton,  a  majority  of  whom  in  all  cases 


should  be  stockholders  therein  and  citizens  of 
the  State ;  and  authorized  the  directors,  sub- 

iect  to  the  revision  and  approval  of  the  stock- 
lolders,  to  make  such  by-laws  for  the  manage- 
ment and  disposition  of  its  stock  and  affairs, 
**and  for  carrying  on  all  kinds  of  busincst 
within  the  objects  and  purposes  of  such  com- 
pany ;"  and  forbade  the  company  to  use  any 
part  of  its  capital  stock  or  other  funds  in  the 
purchase  of  stock  in  any  other  corporation. 
Pa.  Stats.  April  7,  1849,  chap.  368,  §§  1, 
8,  4,  8 ;  April  1,  1858,  chap.  186,  §  2. 

In  acconlance  with  the  requirements  of 
those  Statutes,  the  plaintiff's  certificate  of 
incorporation,  or  charter,  stated  the  object 
for  which  it  was  formed,  **the  transportation 
of  passengers,  in  railroad  cars  constructed  and 
to  oe  owned  by  the  said  Company  in  accord- 
anoe  with  the  several  letters- patent,**  four 
in  all,  described  by  numbers  and  dates :  the 
place  where  its  chief  operations  were  to  be 
carried  on,  Philadelphia ;  the  amount  of  its 
capital  stock,  $200.000 ;  and  its  term  of  con- 
tinuance, twenty  years,  the  extreme  limit 
allowed  by  the  Statutes. 

By  a  special  Act  of  the  Legislature  of  Penn- 
sylvania of  February  9,  1870,  chap.  94,  en- 
titled **  An  Act  to  Extend  the  Charter  of  the 
Central  Transportation  Company,  to  Em- 
power Them  to  Lease  Their  Property  and  In- 
crease Their  Capital  Stock,**  the  plaintiff's 
charter  was  extended  for  ninety-nine  years 
from  its  expiration ;  and  ^'said  Company  are 
hereby  empowered  to  enter  into  contracts 
with  corporations  of  this  or  any  other  State 
for  the  leasing  or  hiring  and  transfer  to  them 
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ft  M.  B.  Go.  6  Beet  ftS.  588;  South  Wales 
B.  OOb  v.BednKmd,  10  a  B.  N.  B.  075;  Cincinnati  Mut. 
H.Asiir.Oo.  V.  Bosenthal,  65  IlL  86;  Leavltt  t. 
Pfe]nHr,SN.Y.19. 

▲  note  made  by  a  corporation  in  vlolatlou  of  a 
hw  totliiddtaff  corporations  to  make  notes  of  a  oer- 
Mi  dBMslption  la  void,  even  in  the  hands  of  a 
>fldeh(rider,and  a^uarantjof  snohanoteis 
I  void.  But  tlie  making  of  a  single  loan  in 
food  tank  is  not  a  violation  of  an  Act  prohibiting 
tke  keeping  of  an  offloe  of  dlscoimt  and  deposit  for 
tketBumotioo  of  Inistnen.  Davis  v.  Bank  of 
BIwRiirin,  4  Mo  Lean«  887;  Boot  v.  Wallace.  4  Mo- 
Lett,!;  JLawlerv..Walker,  18  Ohio,  161:  MoGehee 
▼.PMraO,  S  Ala.  887;  New  York  State  L.  ft  T.  Co.  v. 
Hdaer,  IT  N.  T.  64:  Boot  v.  Godard,  8  Me  Lean, 
lit  Halitead  v.  New  York.  5  Barb.  218;  Monument 
At  Buk  V.  Gk>be  Works,  101  Mass.  57;  Swift  v. 
BBn^SDeolo,  70;  Tylee  v.  Yates.  8  Barb.  2SSt;  Suy- 
taT. Morris Oanal ft  Bkg.  Go.  S  Hfll,  217;  Potter 
▼.Bmk  of  Ithaca,  7  Hill,  680;  Graham  v.  Hen- 
MflkiiS La.  Ann.  fiBd;  Steam  Nav.  Go.  v.  Weed,  17 
BttbiSre. 

When  tiie  statutory  reetriottons  opon  the  ezeroise 
«f  corporate  powers  is  In  respect  only  to  Uie  extent 
orqointity  allowaMe,  the  transaction  may  he 
yrtwdnp  to  the  limit,  and  held  void  as  to  the 
ottm,  Tknnen  ft  T.  Bank  v.  Harrison,  07  Mo. 
n^OiripeeH.ft  W.  Ittg. Go. v. Ganney, 64  N. H. 

Wbeoa  oontraot,  strictly  tfttnivires,  is  merely 
eiMotory,  a  oorporation  cannot  be  held  bound  by 
it  8ui  ftandaoo  Gtas  Go.  v.  San  Fnmdsoo,  9  Gal. 
M:  Pinirii  T.  Wheeler.  0  N.  Y.  4M,  606;  Thompson 
v.limbert;,44Iowm,eaB;  Bradley  v.  Ballard*  65  HL 

m. 

Where  eootnusta,  made  by  or  with  oorporations, 
aitBoi  tainted  by  fraud  or  expressly  prohibited 
IqrslBtafee,  and  have  been  fully  or  even  partially 

lit  a& 


executed,  so  that  it  would  be  unjust  to  allow  a 
repudiation  thereof  by  either  party,  the  defense  of 
ultra  vtres  will  not  be  sustained  by  the  courts.  The 
defense  should  not  as   a   general   rule   prevail, 
whether  interposed  for  or  against  a  corporation, 
when  it  would  not  advance  justice,  but  on  the  con- 
trary work  a  legal  wrong.    Bradley  V.  Ballard,  66 
HI.  417;  Hurd  v.  Green,  17  Hun.  887;  Herso  v.  San 
Francisco,  88  Oal.  814;  Miner*s  Ditch  Go.  v.  Zelleiw 
bach.  87  Gal.  643;  Fouike  v.  San  Diego  ft  O.  S.  P.  B. 
Go.  61  Gal.  886;  Hays  v.  Gallon  Gas  Light  ft  a  Co. 
29  Ohio  St.  880;  Bissell  v.  Michigan  Southern  ft  N.  L 
B.  Co.  22  N.  Y.  258. 262;  Attleborough  Nat.  Bank  v. 
Rogers,  125  Mass.  889:  Perkins  v.  Portland,  S.  ft  P. 
R.  Co.  47  Me.  578;  Natchez  V.  Mallery,  54  Miss.  490; 
State  Board  of  Agriculture  v.  Citizen*8  St.  U.  Go. 
47  Ind.  407;  Hitchoock  v.  Galveston,  96  IT.  S.  841  0M: 
669);  Downing  v.  Mount  Washington  Road  Co.  40 
N.  H.  280;  Ossipee  H.  ft  W.  Mfg.  Co.  v.  Ganney.  54 
N.  H.  295;  Converse  v.  Norwich  ft  N.  Y.  Transp.  Co. 
88  Conn.  166;  Boyce  v.  Towsontown  M.  B.  Church, 
46  Md.  860;  Brooklyn  L.  Ins.  Co.  v.  Bledsoe,  68  Ala. 
688;  Ex  parte  Williamson,  L.  B.  6  Gh.  App.  809;  First 
Nat.  Bank  v.  Pierson,  24  Minn.  141;  Thomp.  Nat. 
Bank  Gases,  687;  Whitney  Arms  Co.  v.  Barlow,  68  N. 
Y.  62;  Buffett  V.  Troy  ft  R  B.  Co.  40  N.  Y.  168;  Madi- 
son Ave.  Baptist  Church  v.    OUver   St.  Baptist 
Church,  78  N.  Y.  82;  Darst  v.  Gale,  88  HI.  186;  Union 
Gold  Min.  Go.  v.  Rocky  Mt.  Nat.  Bank,  2  Golo.  286, 
9611.8.640(24:648);  Whinney  v.  Brattleboro  FhrsI 
Nat.  Bank,  60  Y t.  388;  Ohio  ft  M.  R.  Go.  v.  McCarthy, 
96  U.  S.  858  OMHKB);  Union  Nat.  Bank  v.  Matthews, 
96  n.  S.  681  (86:188);  Stewart  v.  National  Union  Bank, 
8  Abb.  U.&  424;  Grant  v.  Henry  Clay  Goal  Go.  80 
Pa.  206;  Oil  Creek  ft  A.  R.  R.  Co.  v.  Pennsylvania 
Tiansp.  Go.  88  Pa.  100;  De  Groff  v.  American  Linen 
Thread  Go.  24  Barb.  875,  21  N.  Y.  184;  Zottman  v. 
San  nrancisoo,  80  GaL  96;  Hague  v.  Philadelphia 
;   Newburg   Petroleum  Oow  v.  Weaie^ 
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or  any  of  them,  of  their  railway  can  and 
other  personal  property,"  as  well  as  "to  in- 
crease their  present  capital  stock  two  hundred 
thousand  dollars." 

On  February  17,  1870,  eight  days  after  the 
passage  of  that  Act,  the  indenture  sued  on 
was  made  by  and  between  the  plaintiff  and 
the  defendant,  whldi  had  been  incorporated 
three  Tears  before,  with  a  capital  stock  of 
$100,000,  by  a  special  Act  of  the  Legislature 
of  Illinois  of  February  22,  1867  (declared  to 
be  a  public  Act),  "to  manufacture,  construct 
and  purchase  railway  cars,  with  all  conven- 
ient appendages  and  supplies  for  persons 
traveling  therein,  and  the  same"  to  "sell  or 
use,  or  permit  to  be  used,  in  such  manner 
and  upon  such  terms  as  the  Said  Company  may 
think  fit  and  proper." 

The  indenture,  after  the  statement  of  the 
names  of  the  parties,  began  wittk  the  follow- 
ing recitals : 

"Whereas  the  parties  hereto  are  engaged  in 
the  business  of  manufacturing  railway  cars, 
generally  known  as  sleeping  cars,\mder  cer- 
tain patents  belonging  to  them  respectively, 
and  of  hiring  the  same  to  railroad  companies 
under  written  contracts,  to  be  used  and  em- 
ployed on  and  over  the  lines  of  the  roads  of 
said  railroad  companies,  and  receiving  there- 
for income  and  revenue  by  the  sale  to  passen- 
gers of  the  berUis  and  accommodations  there- 
in; and 

"  Whereas  the  demands  of  the  public  for  in- 
creased means  of  personal  comfort  and  con- 
venience in  traveling,  of  avoiding  repeated 


changes  of  cars  over  long  routes  of  railroad, 
the  necessity  for  affording,  at  foir  and  reason- 
able rates,  these  advantages,  which  cannot 
be  extended  by  railroad  companies  them- 
selves, require  that  every  possible  means 
should  be  adopted  to  meet  such  demands  by 
avoiding  the  inconvenience  and  curtailing 
the  expenses  incidental  to  the  maintenance 
of  the  business  management  and  organizatioo 
of  two  separate  corporations. " 

It  further  recited  that  the  partI<3S  (profess- 
ing to  act  under  the  powers  conferred  upon 
them  respectively  by  the  special  Acts  of  the 
Legislaturesof  Pennsylvania  and  of  Illinois, 
above  mentioned)  had  agreed  that  the  plain- 
tiff should  demise,  transfer  and  set  over  to 
the  defendant,  and  the  defendant  should  take, 
all  the  plaintiff's  railway  cars,  contracts, 
patent-rights  and  personal  property. 

By  that  indenture,  accoroingly,  the  plain- 
tiff "granted,  demised,  transferred  and  set 
over"  one  himdred  and  nineteen  railway  sleep- 
ing cars  with  their  equipment,  its  contracts 
with  sixteen  railroad  companies  (copies  of 
which  were  annexed  to  and  made  parts  of  the 
indenture),  all  its  patent-rights  (an  assira- 
ment  of  which,  including  we  four  specined 
in  its  charter  and  thirteen  others,  was  also 
annexed  to  the  indenture  and  made  part 
thereof),  and  all  its  "personal  property, 
rights,  credits,  moneys  and  effects,  rights  of 
action,  money  due  and  to  become  due  from 
licenses  heretofore  granted,"  to  the  defend- 
ant, its  successors  and  assigns,  "to  have  and 
to  hold  the  above  demised  property,  and  all 


S7  Ohio  St.  SO;  Niohotoon  v.  Bradfleld  Union, 
L.  R.  1  Q.  B.  aSO;  Clark  v.  Cuokfleld  Union,  11 
Boff.  L.  *  Bq.  442;  Levy  v.  Metropolitan  Gab  Ck>. 
K  Bnir.  L.  ft  Bq.  208;  Hooker  v.  Ba^le  Bank,  80  N. 
Y.  88;  Saoders  v.  St  Neot*8  Union,  8  Q.  R  8ia 

The  doctrine  of  uUra  vUrtt  cannot  be  carried  to 
the  extent  of  requlrlnir  one  who  honestly  lends 
money  to  a  corporation  for  proper  purposes  to  see 
that  the  money  li  not  applied  to  otfier  purposes. 
Ottawa  Northern  Plank  Boad  Go.  v.  Murray,  16  TIL 
880:  State  of  Indiana  v.  Woram,  S  Hill,  88;  Phila- 
delphia ft  8.  B.  Oo.  V.  Lewis,  83  Fa.  88;  Scott  v.  Ool- 
bam,80  Beav.  275;  Mills  v.  Gleason,  U  Wis.  470; 
Thompson  v.  Lambert,  44  Iowa,  280:  Bank  of  Mid- 
dlebury  v.  BuUand  ft  W.  fi.  Go.  80  Vt.  160;  Bigelow 
T. Perth  Amboy.SO  N.J. L. 297;  Eastern Gountfes 
B.  Go.  V.  Hawkes,  6  H.  L.  Gas.  831. 

When  It  li  a  simple  question  of  capacity  or 
authority  to  contract,  arisinff  either  on  a  question 
of  re^rularity  of  organhEatlon,  or  of  powers  con- 
ferred by  the  charter,  a  party  who  has  had  the 
benefit  of  the  contract  cannot  be  permitted  to  ques- 
tion its  validity.  Alletrheny  Gity  v.  McGiurkan,  14 
Pa.  81;  Beers  v.  PhcBnlx  Glass  Go.  14  Barb.  858; 
Bank  of  Middlebury  V.  Butland  ft  W.  B.  Go.  80  Vt. 
160;  Zabriskle  v.  Oeveland,  a  ft  a  B.  Go.  84  U.  8. 
28  How.  881  (10:488);  SteMA  Nav.  Go.  v.  Weed,  17  Barb. 
878;  Chester  Glass  Go.  v.  Dewey,  IS  Mass.  94,  102; 
Baltimore  V.  Eeynolds,  20  Md.1;  Gooper  v.  Gurtis, 
80  Me.  488. 

Id  general*  tf  tt  can  be  shown  with  respect  to  a 
corporate  act  that  the  corporation  had  not  power, 
onder  any  circumstances,  to  perform  it,  the  defense 
otuUra  vfrst  Is  available,  even  to  the  corporation 
itself.  Miner's  Ditch  Go.  v.  ZeUerbach,  87  OaL  648; 
Mllnor  V.  New  York  ft  N.  H.  B.  Go.  68  N.  T.  803; 
Monument  Nat  Bank  v.  Globe  Works,  101  Mass.  67, 
8Am.Bep.8B. 

UUm  vkm  U  no  defense  for  a  wrony  committed 
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by  a  corporation.  Garlisle  Ftarst  Nat.  Bank  v.  Gra- 
ham, 100  U.  8. 009  (26:760);  Pattison  v.  Syracuse  Nat. 
Bank,  80  N.  Y.  82. 

Acts  of  a  corporation  in  the  exercise  of  its  powers 
in  an  unreasonable  manner,  or  In  violation  of  the 
modeofexerdse  prescribed  by  the  terms  of  the 
ffrant,  are  ultra  vires,  St.  Louis  v.  Weber,  44  Mo. 
647;  Blsooe  v.  Great  Eastern  B.  Go.  L.  B.  IS  Bq.  688: 
Bobinson  v.  Ghartered  Bank,  L.  B.  1  Eq.  82:  Mat- 
thews V.  Sklnker,  82  Mo.  829;  F^armers  ft  T.  Bank  v. 
Harrison,  67  Mo.  608;  Smith  v.  Bureka  Flour  Mills 
Go.  8  GaL  1;  Gonro  v.Port  Henry  Iron  Go.  12  Barb.  27. 

By-laws  or  regulations  of  a  corporation  which 
are  contrary  to  its  charter,  or  to  the  general  prind* 
pies  of  the  common  law,  or  to  the  policy  of  the 
State,  are  ultra  vfret  and  void.  Bex  v.  Gutbush,  4 
Burr.  2204:  Kearney  v.  Andrews,  10  N.  J.  Bq.  70; 
Stete  V.  Curtis,  9  Nev.  826;  Cartan  v.  Father  Mat- 
thew U.  B.  Soc.  8  Daly,  20;  Philips  v.  Wlckam,  1 
Paige,  600, 2  N.  Y.  Gh.  L.  ed.  783;  Kennet>eo  ft  P.  B. 
Go.  ▼.  Kendall,  81  Me.  470;  State  v.  Williams,  76  N. 
ai8i:  Butcbers  Ben.  Asso.  86  Pa  16i;  Pulfordv. 
Detroit  Fire  Department,  81  Mich.  468;  SUte  v.  St. 
Louis  Union  Merchants  Bxch.  2  Mo.  App.  90;  Dris- 
coU  V.  West  R  ft  a  Mfg.  Go.  60  N.  Y.  90;  Smith  v. 
Albany,  61 N.  Y.  444. 

Without  clear  legislative  authority  so  to  do,  it  Is 
ultra  vires  of  a  corporation  to  mortgage  its  fran- 
chises. Gom.  V.  Smlth«  10  AUen,  448;  Pullan  v. 
Glncinnati  ft  a  A.  L.  B.  Go.  4  Blss.  86;  Govington  v. 
Govington  ft  G.  Bridge  Go.  10  Bush,  09. 

The  taking  of  more  than  lawful  interest  by  a 
corporation,  under  a  power  to  lend  money,  al- 
though without  limitation  as  to  the  rate  of  interest, 
is  ultra  vires.  Slmonton  v.  Lanier,  71  N.  G.  480; 
Johnson  v.  Grtflln  Bkg.  ft  T.  Co.  66  Ga.  091;  Oald- 
well  V.  Commercial  Warehouse  Go.  1  Hun,  718,  4 
Tbomp.ftai79:  Bock  Elver  Bank  T.  Sherwood,  10 
Wis.  280. 
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liiooai6»  FBTenae  and  profit  to  be  deriTed 
ttflrefram,*  for  the  term  of  ninety-nine  years 
from  January  1,  1870.  except  bo  far  as  the 
cootnots,  patents  and  licenses  should  ex- 
pire sooner;  and  the  plaintiif  expressly  cove- 
nanted that  it  would  use  its  influence  to  ob- 
t^  renewala  or  new  contracts  in  the  defend- 
ant's  name  from  the  railroad  companies ;  and 
W  that  it  "shall  and  will  not  engage  in  the 
hosineas  of  manufacturing,  using  or  hiiina 
sleeping  can»"  while  the  indenture  shoula 
nmain  in  force. 
The  defendant  on  its  part,  covenanted  to 
to  the  plaintiif  annually  the  sum  of  $964,  - 
in  equal  quarterly  installments,  "during 
the  entire  term  of  ninety-nine  years,"  unless, 
npon  a  diminution  of  the  revenue  received 
from  the  railroad  companies,  the  indenture 
riwuld  be  declared  void  bv  the  defendant,  or 
the  annual  sums  payable  by  the  defendant  be 
ndnced,  as  therein  provided ;  also  to  pay  all 
the  plaintiif 'a  debts  up  to  Januarv  1,  1870, 
aooofding  to  a  schedule  annexed,  bv  which 
they  were  not  to  exceed  the  sum  of  $68,998.- 
tt,  that  beinff  tiie  amount  of  cash  transferred 
by  the  plaintiff  to  the  defendant ;  to  continue 
and  carry  on  the  business  as  authorized  by 
its  charter,  during  the  existence  of  the  as- 
signed contracts  or  other  like  contracts  with 
tiie  same  railrocui  companies ;  to  keep  in  re- 
pair the  cars  and  their  equipment,  and  to  re- 
new and  reconstruct  them  when  needful ;  not 
to  assign  the  indenture  without  the  plaintiff's 
assent,  nor  to  create  any  lien  or  mortgage 
upon  the  property  that  should  impair  the 
plaintiff's  rights  under  the  indenture ;  that, 


upon  the  defendant's  Mlure  to  make  any 
quarterly  payment  for  thirty  days  after  due, 
the  plaintiff  might  avoid  the  iidenture,  and 
thereupon  the  defendant  should  surrender  the 
cars  and  equipment,  assign  to  the  plaintiff 
the  contracts  with  the  railroad  companies  and 
any  unexpired  patent-rights,  and  cease  to  run 
or  emplov  cars  on  the  same  lines  of  railroad ; 
and,  at  the  end  of  the  ninety-nine  vears,  to 
deliver  to  the  plaintiff  the  cars  ana  eouip- 
ment  in  good  oraer,  and  assign  to  the  plaintiff 
any  unexpired  contracts  ivith  those  railroad 
companies. 

At  the  trial,  in  May,  1888,  the  plaintiff 
offered  in  evidence  its  oriirinal  charter,  the 
Statute  of  Pennsylvania  of  February  9,  1870, 
and  the  indenture  of  February  17,  1870,  as 
well  as  evidence  tending  to  show  that  the  de- 
fendant, under  that  inaenture,  entered  Into 
possession  of  the  plaintiff's  property,  and 
continued  in  possession  during  the  period 
covered  by  the  declaration. 

To  the  admission  of  all  this  evidence  the 
defendant  objected,  "on  the  ground  that  it 
was  beyond  the  power  of  either  corporation 
to  make  the  contract ;  and  also  because  it  was 
null  and  void  by  reason  of  its  being  in  re- 
straint of  trade  and  against  public  policy  as 
preventing  comf)etition. "  The  court  sus- 
tained the  objection,  and  excluded  the  evi- 
dence ;  and  the  plaintiff  excepted. 

The  plaintiff  then  offered  to  prove.  In  addi- 
tion to  the  above  evidence,  that  in  pursuance 
of  the  indenture  of  February  17,  1870,  the 
plaintiff's  cars,  contracts  and  patent-rights 
were  delivered  to  the  defendant,  and  continued 


A  general  Aot  anthorislnff  Inoorporatlons  for 
"ImirttDg,  flehlDg  or  lawful  sporting  purposes** 
eoofea  no  anthorltf  to  Institute  aottons  to  recover 
pfMltics  fOr  violation  of  the  Game  Laws.  Anotent 
CttyBportsnun^  Qub  v.  MUler,  7  Laos.  4UL 

It  li  ultra  virtt  of  a  hoildlnff  society  to  charge 
telaRit  on  the  premluniB  aUowed  for  preoedenoe 
fai  taUnir  loans.  Forest  Ctty  United  L.  *  Bldff. 
AsMw  V.  OmUagher,  SB  Ohio  BL  20S. 

A  nanufactorlng  oompany  has  no  authority 
UDda  tts  general  powers  to  Indorse  negotiable 
paper  for  aooommodation.  Lafayette  8av.  Bank 
T.  St.  Looli  Btoneware  Ck>.  S  Ma  App.  280. 

In  Bngland  It  la  uUra  vtna  tot  an  ordinary  raU- 
vay  company  to  draw,  accept  or  Indorse  bills  of 
exchange;  bat  It  la  otherwise  in  this  country. 
Bateoan  v.  lOd-Wales  B.  Oo.  L.  R.  1  a  P.  4M; 
flaiead  v.  Indianapolis,  P.  ft  a  B.  Oo.  11  Ind.  104; 
Local  T.  Pttney,  27  N.  J.  L.  8B1;  Oloott  v.  Tioga  R. 
On.  10  Barb.  ITS.  27  N.  Y.  649. 

la  an  aotkm  on  a  premium  note,  or  on  a  policy  of 
iMaianoei,  It  la  a  good  defense  Uiat  the  contract 
vas  aiade  in  a  State  other  than  that  of  Incorpora- 
tion,  and  that  the  oompany  had  failed  to  comply 
with  ttie  laws  of  the  former  State  respecting  foreign 
corporations.  Williams  v.  Oieney,  8  Gray,  806; 
CMombteF.  InStOoi.  v.Kinyont87N.  J.L.88;  Lamb 
T.  Lamb,  S  BiSB.  4/0;  Hoffman  v.  Banks,  41  Ind.  L 
CMHn,  Union  Mat,  L.  Ins.  Oo.  v.  HcMUlen,  24  Ohio 

In  order  to  aooompUshtne  objects  of  itscreatlon, 
a  eotpocation  has  implied  power  to  borrow  money, 
to  make  oommeroial  notes,  to  make  and  issue 
bondi,  to  loan  its  surplus,  to  mortgage  its  lands  to 
the  extent  of  seorarinv  a  proper  debt;  and,  under  a 
genend  power  to  borrow,  mortgage  debentures  is- 
•nad  by  a  company  in  part  discharge  of  existing 
dabli  are  not  «Itfti  efrea.  Bockwell  v.  Blkhom 
Bulk,  ISWta.  SOS;  Moss  v.  Harpeth  Academy,  7 
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Heisk.  288;  Alabama  Gold  L.  Ins.  Oo.  v.  Central 
Agrlc.  A  M.  Aseo.  M  Ala.  78;  Hackettstown  v» 
Swaokhamer,  87  N.  J.  L.  101;  Clark  v.  Titoomb,  42 
Barb.  122;  Bryon  v.  Metropolitan  8. 0.Oo.  8  DeG.  ft 
J.  VS^  Hascall  v.  American  L.  Aseo.  6  Hun,  161;  Ox- 
ford Iron  Oo.  V.  Spradley,  46  Ala.  06:  Re  Hercules 
Mut.  L.  AsBur.  Soc.  S  Ben.  8S;  Re  Great  Weetem 
Teleg.  Oo.  6  Biss.  868;  Buckley  v.  Brlggs,  80  Mo.  4S8; 
Re  Land  Credit  Oo.  L.  B.  4  Ch.  400;  Re  General  Bi- 
tates  Oo.  L.  R.  8  Oh.  768;  Queensbury  v.  Culler,  8S 
U.S.  18WalL88  (22:100);  Tucker  v.  Raleigh,  76  N. 
0. 207:  Thompson  v.  Lambert,  44  Iowa,  2d0;  Wilson 
V.  Shreveport,  28  La.  Ann.  078;  Western  Boatmen's 
Ben.  Aseo.  v.  Kribben,  48  Mo.  87;  Pickering  v. 
Stephenson,  L.  B.  14  Eq.  SSB;  Morton  v.  Smith,  6 
Bush,  407;  Blchards  v.  Merrimack  ft  O  B.  B.  Oo.  44 
N.  H.  127:  Watt*8  App.  78  Pa.  870;  Kendallvllle  BC. 
B.  Church  V.  Shulae,  61  Ind.  611;  West  v.  Madison 
County  Agric  Board,  82  UL  206;  Com.  v.  Smith,  10 
Allen,  44B;  Re  Patent  File  Oo.  L.  B.  S  Ch.  88;  Ae 
Inns  of  Court  Hotel  Co.  L.  B.  S  Eq.  82. 

A  corporation  has  the  power  to  waive  a  right,  and 
may  be  bound  by  estoppel  in  pais.  Barton  v.  Port 
Jackson  ft  U.  F.  PL  Boad  Co.  17  Barb.  807;  Hale  v. 
Union  Mut.  F.  Ins.  Co.  82  N.  H.  206;  Brie  R.  Oo.  v. 
Delaware,  L.  ft  W.  B.  Co.  21 N.  J.  Eq.  288;  Newburg 
Petroleum  Co.  v.  Weare,  27  Ohio  St.  848;  Simpson 
V.Windham  Farmers  F.  Ins.  Oo.  67  N.  H.  UO;  Webb 
V.  Heme  Bay  Comrs.  L.  B.  6  Q.  B.  642. 

A  strict  compliance  with  the  conditions  of  a  con- 
tract beneficial  to  the  oorporatlon  may  be  waived, 
where  within  the  scope  of  the  corporate  powers. 
New  Bngland  Oar  Spring  Oo.  v.  Union  India 
Bubber  Oo.  4  Blatohf  .  1;  Hood  v.  New  York  ft  N. 
H.  B.  Co.  22  Conn.  1;  Boyce  v.  Towsontown  M.  B. 
Church,  46  Md.  880;  City  F.  Ins.  Oo.  v.  Oamigi,  41 
Ga.  660;  Copper  ianer*s  Co.  v.  Fox,  16  Q.  B.  228. 

The  doctrine  of  estoppel  in  pole  is  not  carried  to 
the  extent  to  enable  a  corporation  to  do  in  effect 
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in  Its  poasesslon  under  the  indenture,  and  the 
defendumt  insisted  on  retaining  them,  until 
July  1,  1886.  and  the  defendant  then  for  the 
first  time  tendered  them  to  the  plaintiff,  and 
declared  the  indenture  void,  in  accordance 
with  its  provisions.  The  defendant  object- 
ed to  this  evidence ;  the  court  sustainea  the 
objection,  and  excluded  the  evidence;  and 
theplaintiff  excepted. 

The  defendant  thereupon  moved  for  a  non- 
suit, and  the  court  erajited  the  motion,  and 
ordered  a  nonsuit  and  refused  a  motion  of  the 
plaintiff  to  take  it  off ;  and  the  plaintiff  again 
excepted.  A  Judgment  of  nonsuit  was  en- 
tered accordinglv ;  and  the  plaintiff  tendered 
a  bill  of  exceptions,  which  was  allowed  hj 
the  court,  and  sued  out  this  writ  of  error. 

Mr,  John  G«  Joluison,for  plaintiff  in  error: 

The  contract  was  not  ultra  vires, 

Thomoiv,  WuiJeneyR,  Oo,  101  U.  8.  71 
(25:950);  Penruyltania  R  Oo,  v.  8t,  Laws,  A, 
dT,M,B,  Oo,  118  U.  8.  807  (80:91);  Taylor, 
Corp.  §g  131,  182;  2  Morawetz,  Priv.  Corp. 
gS  1025. 1029;  Ardnco  Oil  Co,  v.  North  Ameri- 
can Oil  dk  Min.  Co.  66  Pa.  881;  WiUametU 
Woolen  Mfg.  Co.  v.  BarJc  of  British  Columbia, 
119  U.  8.  191  (80:  884). 

The  lease  was  not  contrary  to  publicpolicy. 

Leather  Cloth  Oo,  v.  Lorsont,  L.  R.  9  £>q.  8^; 
Oibbs  V.  Consolidated  Qas  Of,  180  U.  8.  409 
(82:984);  Fowle  v.  i^irA;,  181  U.  8.  88  (88:6^; 
Leslie  v.  LoriUard,  1  L.  R.  A.  456, 110  N.  T. 
521;  Morse  Twist  Drill  db  Maeh,  Oo.  v.  Morse, 
108  Mass.  78;  Davies  v.  Davies,  L.  R  86  Ch. 
Div.  868;  Bousillon  v.  Bousillon,  L.  R  14  CTh. 
Div.  868;  Webster  y.  Buss,  61  N.  H.  40:  Print- 
ing dtN.  R  Co.  V.  Sampson,  L.  R  19  Eq.  465; 
Bami  ▼.  Barlgt,  47  L.  J.  N.  8.  Oh.  567;  Baines 
T.  Oear^,  L.  R.  85  Ch.  Div.  156. 

The  contract  was  so  executed  on  the  first  day 
of  July,  1886,  as  to  entitle  the  plaintiff  to  sue 
for  the  rent  which  fell  due  up  to  that  day,  even 
if  the  contract  was  contrary  to  public  Pplicv. 

Oregon  R  d  Nav,  Oo.  r,  Oregonian  R  Co, 
180  U.  8.  1  (82:887):  Woodruff.  Erie  R  Oo, 
98  N.  Y.  618;  Ohio  d  M,  B.  Oo,  v.  MeOaHhy, 
96  U.  8.  267  (24:695);  San  Antoniov.  Mehaffeif, 
Id.  815  (817);  Oa  Creek  d  A.  R  B,  Oo.  ▼. 


Pennsjfhania  Transp.  Oo.  88  Pa.  160;  WkU- 
ney  Arms  Oo.  v.  Barlow,  68  K.  Y.  60;  WaBU 
V.  Day,  2  Mees.  &  W.  279. 

Messrs.  Wayne  Mae Veag^h.  John  B.  Rsu^ 
vels  and  Edward  S«  ^^^^nia.  for  defendant  ia 
error: 

The  contract  was  void  because  uUra  vires  as 
to  both  corporations,  and  violative  of  paUie 
policy. 

Thomas  v.  West  Jersey  R  Od,  101  tJ.  8.  71 
(25:950);  Davis  v.  Old  Colony  R  Go.  181  Mass. 
258;  Middlesex  B.  Oo.  v.  Boston  dC.ROo,  115> 
Mass  847;  Pennsylvania  R  Co,  v.  St,  Louis, 
A.  d  T.  H.  R  Co,   118  U.  a  680  (80:284); 
Chicago    Oadight    d  O.  Oo.  v.  Peoples    Gas 
light  d  0,  Co,  11  West.  Rep.  68,  121  HI.  680; 
Ohio  dM.ROo,  V.  Dunbar,  90  HL  628;  Bals- 
ley  V.  St.  Louis,  A,  d  T,  H,  R  Co,t  West 
Rep.  469,  119  111.  72;    ThomoM  ▼.  Weti  Jermy^ 
R  Oo,  101  U.  8.  88  (25:952);  PsopU  v.  Chicago' 
Qas  Trust,  Chicago  Legal  News,  Dec  7, 1880; 
York  d  M,  L,  B,  Co.  v.   Winans.  68  U.  &  17 
How.  89  (15:80);  Black  v.  Delaware  d  R  Oamat 
Co.  22  N.  J.  Eq.  180;  Munn  v.  lUinais.  94  U. 
8.  180  (24:85);  Pickard  v.  PuUman  Southern 
Gar  Co,  117  U.  8.  84  Q99:785):   Oregon  R  d 
Nov,  Co,  V.  Oregonian  R  Oo,  180  U.  8.  1  CBSI: 
827) ;  Peoria  d  R  L  R  Co,  y.  Coal  Valley  Mim. 
Co.  68  ID.  489. 

No  statute  authorized  the  covenants  to  oaaao 
business  and  to  destroy  oompetidon. 

OMs  V.  Consolidated  Gas  Co,  180  U.  8.  40» 
(82:988):  Morris  Run  Coal  Co,  ▼.  Bareiem  Osat 
Oo.  68  Pa.  178;  Ontft  v.  MeConoughy,  79  HL 
850;  Bichardson  v.  OrandaU,  48  N.  Y.  848;  Oa- 
tral  Ohio  Salt  Oo,  ▼.  Guthrie,  86  Ohio  St 


Mr.  Justice  Gray  delivered  the  opiaioa 
of  the  court : 

The  principal  defense  in  this  CMe,  duly 
made  by  the  defendant,  by  formal  plea,  aa 
well  as  by  objection  to  the  plaintilz'a  evi- 
dence, and  sustained  by  the  ciroait  oonrt, 
was  that  the  indenture  of  lease  sued  on  was 
void  in  law,  because  beyond  the  powen  of 
each  of  the  corporations  by  and  between  wbam 
it  was  made. 

There  is  a  preliminary  queation  of  pracdoe, 
arising  out  of  the  manner  in  whioli  the 


what  the  law  forbids,  or  what  it  never  oould  hy 
legal  ponlbllity  have  done.  Re  Oomstook,  8  Sawy. 
SIS;  PenDsylvanIa,  D.  *  M.  8.  Nav.  Ck>.  v.  Dandrldge, 
8  OiU  ft  J.  248;  Marion  Sav.Bank  v.  Dunkin,  54  Ala. 
471:  Hitchoook  v.  Qalvetton,  96  U.  8. 841  (M:  8S0). 

A  municipal  ooporation  is  not  estopped  from  at- 
sertinff  the  invalidity  of  its  bonds  bj  any  contract 
of  its  offloers  or  agents,  nor  by  any  acts  of  acquies- 
cence and  approval  on  the  part  of  the  inhabitants 
of  the  municipality  aftef  taiowledge  of  the  facta. 
Wetomer  v.  Douglas,  64  N.  Y.  01:  McPberson  v.  Fos- 
ter, 48  Iowa,  48;  South  Ottawa  v.  Perkins,  94  U.  & 
MO  (24:164);  Beloit  v.  Morgan, 74  U.  &  7WalLei9 
(19:  806). 

Where  a  lease  made  by  a  corporation  Is  invalid, 
as  being  ultra  oiret,  the  acceptance  of  rent  by  the 
corporation  under  such  lease  will  not  render  it 
vaUd.  Ogdensburgh  ft  L.  a  R.  Oo.  v.  Yermont  ft 
a  R.  Oo.  S  Tbomp.  ft  O  488. 

Transactions  which  are  vttra  vSrss  in  the  strict 
sense  are  incapable  of  ratification;  but  if  a  trans- 
action be  uUra  vSrss  in  the  more  limited  sense  of 
the  term,  it  may  be  rendered  binding  by  subsequent 
ratlflcatloo.  Taymouth  v.  Koefaler,  86  Mich.  88; 
Peterson  v.  New  York,  IT  N.  Y.  449;  Ashbury  B.  a 
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ft  L  Oo.  V.  Biohe,  L.  R.  T  H.  L.  668,  tttt: 
V.  Stokes,  L.  R.  7  Q.  R  688;  Aiiington  v.  Plevoa, 
Mass.  270;  State  v.Slorlda  a  R.  Oo.  IB  Ha.  flBOe 
pie  V.  Swift,  31  OaL  86. 

Acts  uUra  iTiflies  of  a  corporation  which  la  a 
tore  of  the  laws  of  two  different  Statea 
ratified  by  a  subsequent  statute  epaeted  by 
Legislature  of  one  only  of  such  8li 
Ohioago,B.I.ftP.R.Oo.4Abb.N.&8m,tt 

Si 

As  to  powen  of  eorporaUon  f leyond  Vks  tenUorUt 
UmUs  of  the  sovereianty  wMch  ereated  U^ 
Runyan  v.  Ooeter,  1^.  888. 

When  promissory  nates  eflP0e«tsdbyeectllesr 
the  eorporatUm;  when  the  oPeer,  BeenoCsto 
cock  V.  Buchanan,  86: 1078. 

At topoiosro/eorpofxiMofM  temusrtgays^ 
to  Memphis  ft  L.  R.  R.  Oo.  v.  Betry*  88: 8K 

As  to  power  to  mortoags  firamektsss^ 
Ohesapeake  ft  O.  R.  Oo.  v.  lODer,  8Be  UL 

Astoriohito  pledge  stoek:  rights  of  pUigss^' 
note  to  Andeison  v.  Philadelphia  Waiehousi 
86:47& 

in  D.8. 
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vai  disposed  of  below,  which  is  deserrinff 
(tf  DoUoe,  although  not  mentioned  hj  counsel 
in  argument. 

The  circuit  court,  in  ordering  a  nonsuit 
because  in  its  opinion  the  evidence  offered  by 
the  plaintiff  was  insufficient  in  law  to  main- 
tain the  action,  acted  in  accordance  with  the 
Statute  of  Pennsylvania,  which  provides  that 
*it  shall  be  lawful  for  the  Judge  presiding 
at  the  trial  to  order  a  Judgment  of  nonsuit 
to  be  entered,  if  in  his  opinion  the  plaintiff 
ihall  have  given  no  such  evidence  as  in  law 
ia  sufficient  to  maintain  the  action,  with 
leave,  nevertheless,  to  move  the  court  in  banc 
to  aet  aside  such  judgment  of  nonsuit ;  and 
hi  case  ihe  said  court  in  banc  shall  refuse  to 
aet  aaide  the  nonsuit,  the  plaintiff  m&j  re- 
moTe  the  record  by  writ  of  error  into  the 
rapreme  court  for  revision  and  review,  in 
like  manner  and  with  like  effect  as  he  might 
lemove  a  judgment  rendered  against  him  upon 
a  demurrer  to  evidence. "  Pa.  Stats.  Idiut^h 
11,  1836,  f^  7;  March  11,  1876.  §  1 ;  2  Pur- 
doo's  Digest  (11th  ed.)  1862,  1868.  Under 
that  Statute,  as  expounded  by  CMrf  Justice 
Gibson,  the  jud^e  can  order  a  nonsuit,  only 
when  all  the  evidence  introduced,  with  every 
inference  of  fact  that  a  Jurr  might  draw  from 
it  ia  favor  of  the  plaintiff,  appears  to  be  in- 
mfllcient  in  matter  of  law  to  sustain  a  ver- 
dict ;  and  the  defendant's  motion  for  a  nonsuit 
if  equivalent  to  a  demurrer  to  evidence,  dif- 
ferioz  only  in  the  Judgment  thereon  not  being 
a  final  determination  of  the  rights  of  the  par- 
ties, for  if  it  is  in  favor  of  the  plaintiff,,  the 
case  must  be  submitted  to  the  jury,  and  if  in 
fa?or  of  the  defendant  it  is  no  bar  to  a  new 
action.  Smifth  v.  Oraig,  8  Watts  &  S.  14 ; 
FUming  v.  Inntranee  Oo.  Brightly,  102; 
BommontOle  v.  Goodatt,  10  Pa.  188. 

It  is  true  that  a  plaintiff,  who  appears  by 
tiie  record  to  have  voluntarily  become  non- 
suit, cannot  sue  out  a  writ  of  error.  United 
Stake  V.  Btane,  9  U.  S.  5  Cranch.  2B0  [8: 
1011 ;  Buxne  v.  PMOip,  17  U.  8.  4  Wheat. 
78  [4:  616]  ;  Career  v.  Beed,  17  Q.  B.  640. 
But  in  the  case  of  a  compulsory  nonsuit  it  it 
otherwise ;  and  a  plaintiff,  against  whom  a 
judgment  of  nonsuit  has  been  rendered  with- 
out his  consent  and  against  his  objection, 
is  entitled  to  relief  by  writ  of  error.  Etmore 
V.  Ofiwi,  26  U.  8.  1  Pet.  469  [7:  224]  ; 
Stream  v.  HtUehinatm,  4  Bing.  N.  C.  88,  6 
Soott.  846,  6  Dowl.  288;  Voarheee'w.  Ckrnibe, 
88  N.  J.  L.  482. 

There  are  many  cases  in  the  books,  in  which 
this  court  has  held  that  a  court  of  the  United 
States  had  no  power  to  order  a  nonsuit  with- 
out the  plaintiff's  acquiescence.  Eknare  v. 
Ofjmee,  above  cited ;  Urane  v.  Marrie,  81  U. 
8.  6  Pet  698,  609_r8:  614,  618]  ;  SiUlw  v. 
AoCe,  66  U.  8.  14  How.  218  [14 :  894]  ;  OaetU 
V.  BitUafd,  64  U.  8.  28  How.  172,  188  [16: 
424,  427].  Yet,  instead  of  overruling,  upon 
that  ground  alone,  exceptions  to  a  refusal  to 
nrder  a  nonsuit,  this  court,  more  than  once, 
has  considered  and  determined  questions  of 
Isw  upon  the  decision  of  whidi  the  nonsuit 
was  refused  in  the  court  below.  Orans  v. 
Merrie  and  Oastle  v.  BuUard,  above  cited. 

The  difference  between  a  motion  to  order 
a  nonsuit  of  the  plaintiff  and  a  motion  to 
direct  a  verdict  for  the  defendant  is,  as  ob- 
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served  b^  Mr.  JunHee  Field,  delivering .  a 
recent  opinion  of  this  court,  ^rather  a  mat- 
ter of  form  than  of  substance,  except  [that] 
in  the  case  of  a  nonsuit  a  new  action  mav  be 
brought,  whereas  in  the  case  of  a  verdict  the 
action  is  ended,  unless  a  new  trial  be  grant- 
ed, either  upon  motion  or  Upon  appeal." 
Oecanyan  v.  Wincheeter  B.  Ar>i:$  €h.  108  U. 
8.261,  264  [26:689,6411. 

Whether  a  defendant  In  an  action  at  law 
may  present  in  the  one  form  or  in  the  other, 
or  by  demurrer  to  the  evidence,  the  defense 
that  the  plaintiff,  upon  his  own  case,  shows 
no  cause  of  action,  is  a  question  of  **  prac- 
tice, pleadings  and  forms  and  modes  of  pro- 
ceeding, "  as  to  which  the  courts  of  the  United 
States  are  now  required  by  the  Act  of  Con- 
gress of  June  1,  1872,  chap.  266,  §  6  [17  Stat. 
197],  re-enacted  in  $914  of  the  Revised  Stat- 
utes, to  conform,  as  near  as  may  be,  to  those 
existing  in  the  courts  of  the  State  within 
which  the  trial  is  bad.  Sawin  v.  Kenny,  98 
U.  8.  289  [28:  9261;  Be  parte  Boyd,  106  U. 
S.  647  [26:  1200]  ;  Chnteaugay  0.  &  1.  Co., 
Petitioner,  128  U.  8.  644  [82 :  608]  ;  QUnn  v. 
Sumner,  182  U.  8.  162,  K6  [88:  "801]. 

It  is  doubtless  within  the  authority  of  th» 
presiding  judge,  and  is  often  more  couTen- 
lent  in  order  to  prevent  the  case  from  being 
brought  up  in  such  a  form  that  the  ludnnent 
of  the  court  of  last  resort  will  not  flnalTy  de- 
termine the  rights  of  the  parties,  to  adopt  the* 
course  of  directing  a  vei^lct  for  the  defend- 
ant and  entering  judgment  thereon. 

But  the  judgment  of  nonsuit,  being  a  fina^ 
judgment  disposing  of  the  particular  case, 
and  re;idered  upon  a  ruling  In  matter  of  law 
duly  excepted  to  by  the  plaintiff,  is  subject 
to  l>e  reviewed  in  this  court  by  writ  of  error. 
It  was  therefore  rightly  assumed  by  the  coun- 
sel of  both  parties  at  the  argument  that  the* 
only  question  to  be  determlneid  is  of  the  cor- 
rectness of  the  ruling  sustaining  the  defenso 
of  vUra  viree,  independently  of  the  form  inr 
which  that  question  was  presented  and  dis- 
posed of. 

Upon  the  authority  and  the  duty  of  a  cor- 
poration to  exercise  the  powers  granted  to  it 
Sy  the  Legislature,  and  taose  only ;  and  upom 
the  invalidity  of  any  contract,  made  beyond 
those  powers,  or  providing  for  their  disuse 
or  alienation, — ^there  is  no  occasion  to  refer  to 
decisions  of  other  courts,  because  the  Judg- 
ments of  this  court, especially  those  delivered 
within  the  last  twelve  years  by  the  late  Mr. 
Justice  Miller,  afford  satisfactory  guides  and 
ainple  illustrations. 

The  earliest  case  in  this  court,  which 
touches  the  subject,  is  York  dM.  L.  B.  Oo.  v. 
Winane,  decided  at  Deuember  Term,  1864,  in 
which  a  railroad  corpiration  unsuccessfully 
tried  to  escape  liability  for  an  unlicensed  use 
of  the  plaintiff's  patent  in  cars  run  over  its 
road,  upon  the  groimd  that  the  cars  were  con- 
structed, owned  and  used  by  another  corpora- 
tion under  a  contract  with  the  defendant 
Mr,  Justice  Campbell  delivering  judgment 
said:  "Important  franchises  were  comerred 
upon  the  corporation  to  enable  it  to  provide 
the  facilities  to  communication  and  inter- 
course, required  for  the  public  convenience. 
Corporate  management  and  control  over  thess 
were  prescribed,  and  corporate  rt..poiisibilitv 
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for  their  iiunifflcicncy  provided,  as  a  leman- 
eration  to  the  community  for  their  grant. 
The  corporation  cannot  absolve  itself  from  the 
p^ormanoe  of  its  obligations,  without  the 
consent  of  the  Legislature. "  58  U.  6. 17  How. 
80,  89jri5:27,  80]. 

In  Iraree  v.  Hadiitm  d  L  B.  Co. .  at  De- 
cember Term,  1858,  it  was  adiudged  that  two 
corporations,  chartered  by  the  State  of  In- 
diana to  construct  and  manage  distinct, 
though  connecting,  railroads,  had  no  power 
to  consolidate  themselves  into  one  corpora- 
tion, or  to  establish  a  connecting  steamboat 
line  on  the  Ohio  River,  and,  therefore,  were 
not  liable  to  be  sued  upon  a  promissory  note 
which  they  had  given  in  payment  for  a  steam- 
boat. The  same  justice,  in  delivering  the 
opinion  of  tlie  court,  stated  the  reasons  for  the 
decision  as  follows :  **  The  rights,  duties  and 
obligations  of  the  defendants  are  defined  in 
the  Acts  of  the  Legislature  of  Indiana  under 
which  they  were  organized,  and  reference 
must  be  had  to  these,  to  ascertain  the  valid- 
ity of  their  contracts.  They  empower  the 
defendants  respectively  to  do  all  that  was 
necessary  to  construct  and  put  in  operation  a 
railroad  between  the  cities  which  are  named 
in  the  Acts  of  incorporation.  There  was  no 
authority  of  law  to  consolidate  these  corpora- 
tions, and  to  place  both  under  the  same  man- 
agement, or  to  subject  the  capital  of  the  one 
to  answer  for  the  liabilities  of  the  oiher ;  and 
so  the  courts  of  Indiana  have  determined. 
But,  in  addition  to  that  act  of  illegality, the 
managers  of  these  cori>orations  established  a 
steamboat  line  to  run  in  connection  with  the 
railroads,  and  thereby  diverted  their  capital 
from  the  objects  contemplated  by  their  diar- 
ters,  and  exposed  it  to  perils  for  which  they 
afforded  no  sanction.  Now,  persons  dealing 
with  the  managers  of  a  corporation  must  take 
notice  of  the  limitations  imposed  upon  their 
authority  by  the  Act  of  incorporation.  Their 
powers  are  conceded  in  consideration  of  the 
advantage  the  public  is  to  receive  from  their 
discreet  and  intelligent  employment,  and  the 
public  have  an  interest  that  neither  the  man- 
agers nor  stockholders  of  the  corporations 
shall  transcend  their  authority."  82  U.  8.  21 
How.  441-443  [16:  184,  185]. 

In  Zabriskie  v.  Clecdand,  O,  d  O,  B,  Co,, 
at  December  Term,  1859,  this  court,  again 
speaking  by  the  same  justice,  while  affirm- 
ing and  acting  on  the  principle  that  a  corpo- 
ration may  be  bound  by  the  conduct  and  rep- 
resentations of  its  directors  in  ^  those  cases  in 
which  a  corporation  acts  within  the  range  of 
its  genera]  authority,  but  fails  to  comply 
with  some  formality  or  regulation  which  it 
should  not  have  neglected,  but  which  it  has 
chosen  to  disregard, "  tooK  the  precaution  to 
observe:  "This  principle  does  not  impugn 
the  doctrine  that  a  corporation  cannot  vary 
from  the  object  of  its  creation,  and  that  per- 
sons dealing  with  a  company  must  take  no- 
tice of  whatever  is  contained  in  the  law  of 
their  organization.  This  doctrine  has  been 
constantly  affirmed  in  this  court."  64  U.  8. 
28  How.  881,  898  [16:  488,  497]. 

In  Thomoi  v.  Wlut  Jersey  B.  Ch.,101  U.  8.  71 
[25 :  950] .  decided  at  October  Term,  1879,  it 
was  adjudged  that  a  lease  for  twenty  years  by 
a  railroad  corporation  of  its  railroad,  rolling 
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stock  and  franchises,  in  consideration  of  being 
paid  one  half  of  the  gross  sums  collected  from 
the  operation  of  the  road  by  the  lessees  during 
the  term,  and  reserving  to  the  lessor  a  riglS 
to  terminate  the  lease  and  retake  pooocsslon  of 
the  road  at  anv  time,  paying  to  the  leaseei 
the  value  of  the  unexpired  term,  was  Toid; 
and  that  the  corporation,  upon  terminating 
the  lease  and  resuming  possessicm  when  the 
lessees  had  been  in  possession  five  years,  and 
the  accounts  of  the  parties  for  those  yean 
having  been  adjusted  and  paid,  was  not  li* 
able  to  an  action  bv  the  lessees  to  recover  the 
value  of  the  unexpired  term ;  and  Mr,  JuMim 
Miller,  in  the  course  of  delivering  judgment^ 
said: 

**  The  authority  to  make  this  lease  is  placed 
by  counsel  primarily  in  the  following  Ian* 
guage  of  the  thirteenth  section  of  the  com- 
pany's charter:  'That  it  shall  be  lawfol 
for  the  said  company,  at  any  time  during 
the  continuance  of  its  charter,  to  make  con- 
tracts and  eneaffements  with  any  other  ootpo- 
ration,  or  wiUi  individuals,  for  the  transpoit- 
ing  or  conveying  any  kinds  of  goods,  produce^ 
merchandise,  freight  or  passengers,  and  to 
enforce  the  fulfillment  of  such  oontimcts.' 
This  is  no  more  than  sayine '  Yon  may  do  the 
business  of  carrying  goods  and  passenger^ 
and  may  make  contracts  for  doine  that  bosi- 
ness.  Such  contracts  you  may  nuuce  with  any 
other  corporation  or  with  individuals. '  No 
doubt  a  contract  by  which  the  jgoods,  received 
from  railroad  or  other  carrying  oompeniei^ 
should  be  carried  over  the  road  of  this  com- 
pany, or  by  which  goods  or  passengers  from 
this  road  should  be  carried  by  other  railroadi^ 
whether  connecting  immediately  with  then 
or  not,  are  within  this  power,  and  are  pfob- 
ably  the  main  object  of  the  clause.  But  it  ii 
impossible,  under  any  sound  rule  of  constmo- 
tion,  to  find  in  the  language  used  a  pomii- 
slon  to  sell,  lease  or  tnmsfer  to  others  the  en- 
tire road,  and  the  rights  and  franchises  of 
the  corporation.  To  do  so  is  to  deprive  the 
company  of  the  power  of  making  those  con- 
tracts which  this  clause  confers,  and  of  per- 
forming the  duties  which  it  implies.*  101 
U.  8.  S  [25 :  951] .  **  The  authority  to  baild 
a  railroad  and  to  contract  for  carryiu  pas- 
sengers and  goods  over  it  and  other  roads  la  no 


authority  tq  lease  it,  and  with  the  lease  to 
part  wiu  all  its  powers  to  another  company 
or  to  individuals."    101  U.  8.  »\  [35:  ftl]. 

''The  powers  of  corporations  organiira 
under  legislative  statutes  are  such,  and  such 
only,  as  tiiose  statutes  confer.  Conceding  the 
rule  applicable  to  all  statutes,  that  what  is 
fairly  implied  is  as  much  granted  as  what  is 
expressed,  it  remains  that  the  charter  of  a 
corporation  is  the  measure  of  its  powers,  and 
that  the  enumeration  of  these  powerp  implies 
the  exclusion  of  all  others.*  101  V.  8.  82 
[25:952], 

"There  is  another  principle  of  equal  im- 
portance, and  equally  conclusive  against  the 
validity  of  this  contract,  which,  if  not  com- 
ing exactly  within  the  doctrine  of  tiftra  mm 
as  we  have  lust  discussed  it,  shows  very 
clearly  that  the  railroad  company  was  with- 
out the  power  to  make  such  a  oootract.  Tliat 
principle  is  that,  where  a  corporatioii,  like  % 
railroad  company,  has  granted  to  It  bj  diaitv 
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ft  fnnddte  intended  in  large  measure  to  be 
eierciaed  for  the  public  good,  the  due  per- 
fonaance  of  thoae  functions  being  the  con- 
dderation  of  the  public  grant,  any  contract 
whidi  disables  the  corporation  from  perform- 
ing those  functions,  which  undertakes,  with- 
out the  consent  of  the  State,  to  transfer  to 
:Uien  the  rights  and  powers  conferred  bv  the 
dmter,  and  to  relieve  the  grantees  of  the 
boiden  which  it  imposes,  is  a  yiolation  of 
flie  contract  with  the  State,  and  is  void  as 
ininst  public  policy."    101  U.  S.  88  [25: 

It  WIS  also  held  in  that  case  that  the  lease 
ms  not  made  Talid  by  a  subsequent  Act  of 
the  L^islature,  regulating  the  rates  of  fares 
lad  freights  to  be  charged  by  "the  directors, 
ksnesoraeenta  of  said  railroad," — the  court 
njing :  "It  is  not  by  sach  an  incidental  use 
of  the  word  'lessees,  *  in  an  eSort  to  make  sure 
that  all  who  collected  fares  should  be  bound 
bj  the  law,  that  a  contract  unauthorized  by 
the  charter,  and  forbidden  by  public  policy, 

i  is  to  be  made  yalid  and  ratified  by  the  State. " 
101  U.  8.  86  [25 :  9581 . 

In  Branch  ▼.  Jetup,  jir.  Jiutiee  Bradley  de- 
liforing  judgment  said:  "Generally  the 
power  to  sell  and  dispose  has  reference  only  to 
tnosactions  in  the  orainary  course  of  business 
incident  to  a  railroad  companj,  and  does  not 
atend  to  the  sale  of  the  railroad  itself,  or 
of  the  franchises  connected  therewith.  Out- 
lying lands,  not  needed  for  railroad  uses, 
maj  be  sold.  Machinery  and  other  personal 
prt^Krty  may  be  sold.  But  the  road  and  fran- 
chises are  generally  inalienable,  and  they 
are  so,  not  only  because  they  are  acquired  by 
l^alatiye  grant,  or  in  the  exercise  of  spec- 
ial authority  given  for  tlie  specific  purposes 
cf  the  incorporating  Act,  but  because  they  are 
eeaential  to  the  f  ulnllmont  of  those  purposes ; 
and  it  would  be  a  dereliction  of  the  duty 
owed  by  the  corporation  to  the  State  and  to 
the  public  to  part  with  them."  And  a  lease 
from  one  railroad  corporation  to  another  was 
npheld  in  that  case,  only  because  the  lessor 
had  by  its  charter  express  authority,  not  only 
to  porchase,  hold  and  convey  property,  real 
ana  personal,  and  to  connect  its  road  with 
in  J  other  road,  but  also  to  incorporate  its 
itock  with  that  of  any  other  company,  whidi, 
it  was  observed,  "contemplates  not  only  the 
poasible  transfer  of  the  railroad  and  its  fran- 
ddaes  to  another  company,  but  even  the  ex- 
tinguishment of  the  corporation  itself,  and  its 
tboorption  into  a  d iff erent  organization.  The 
greater  power  of  alienating  or  extinguishing 
ill  its  franchises,  includmg  its  own  being 
tod  existence,  contains  the  lesser  power  or 

N  alienating  its  road  and  the  franchises  inci- 
dent thereto  and  necessary  to  its  operation. 
Its  power  of  alienation  and  sale  extends  to  a 
dasB  of  subjects  to  which  it  does  not  ordi  - 
Mrilyapplv."    106  U.  a  468,  478,  479  [27 : 

In  Bmni^wKda  R,  Co,  ▼.  8t,  Louis,  A.  dt 
T  H.  B.  Co.  the  same  principles  were  re- 
•ffinned;  and  the  court,  again  speaking  by 
Ih.  Judiee  Miller,  after  referring  to  some  of 
the  pterioua  decisions  on  the  subject  in  this 
end  other  courts,  stated,  "as  the  just  result 
of  these  cases  and  on  sound  principle,  that 
naleas  specially  authorized  by  its  dmrter,  or 
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aided  by  some  other  legislative  action,  a 
railroad  company  cannot,  by  lease  or  any 
other  contract,  turn  over  to  another  company, 
for  a  long  period  of  time,  its  road  and  all 
its  appurtenances,  the  use  of  its  franchises 
and  tiie  exercise  of  its  powere ;  nor  can  any 
other  railroad  company  without  similar  au- 
thority make  a  contract  to  receive  and  operate 
such  road,  franchises  and  property  of  the' 
first  corporation ;  and  that  such  a  contract  is 
not  among  the  ordinary  powers  of  a  railroad 
company,  and  is  not  to  be  presumed  from 
the  usual  grant  of  powere  in  a  railroad 
charter. " 

In  that  case  it  was  held  that  a  lease  for 
nine^-nine  yeara  of  a  railroad  in  Illinois 
and  Indiana  from  a  railroad  corporation  of 
Illinois  to  a  railroad  corporation  of  Indiana, 
whose  road  connected  with  the  road  leased, 
was  within  the  authority  conferred  on  the 
lessor  by  the  Statute  of  tllinois,  •  which  em- 

gowered  all  railroad  corporations  of  that 
tate  to  make  "contracts  and  arrangements 
with  each  other,  and  with  railroad  corpora- 
tions of  other  States,  for  leasing  or  running 
their  roads,  or  any  part  thereof;"  yet  was 
unlawful  and  void,  because  beyond  the  au- 
thority conferred  upon  the  lessee  by  the  Stat- 
ute of  Indiana,  empowering  any  railroad 
corporation  of  that  State,  whose  road  con- 
nected with  a  railroad  in  an  adjoining  State, 
"  to  make  such  contracts  and  agreements  wil£ 
any  such  road  constructed  in  an  adjoining 
State  for  the  transportation  of  freight  ana 
passen^ere,  or  for  the  use  of  its  said  road,  as 
to  the  bosuxi  of  directore  may  seem  proper ;" 
the  court  saying  that  it  could  not  "see  in  this 

g revision  any  authority  to  make  contracts 
eyond  those  which  relate  to  forwarding  by 
one  company  the  passengera  and  freight  of 
another,  on  terms  to  be  agreed  on,  and  possi- 
bly for  the  use  of  the  road  of  one  company 
in  running  the  care  of  the  other  over  it  to  its 
destination  without  breaking  bulk."  118  U. 
8.  297,  309,  312,  630  |;30:  83,  92,  93,  284J. 
In  another  case,  decided  about  the  same 
time,  the  same  justice.  In  delivering  an 
opinion  by  which  a  corporation  was  held  to 
be  liable  lor  a  tort  done  by  its  agents  in  the 
course  of  its  business  and  of  their  employ- 
ment, although  In  excess  of  its  powers,  oo- 
served:  "The  question  of  the  liability  of 
corporations  on  contracts  which  the  law  does 
not  authorize  them  to  make,  and  which  are 
wholly  bevond  the  scope  of  their  powere,  is 
governed  6y  a  different  principle.  Here  the 
party  dealing  with  the  corporation  is  under 
no  obligation  to  enter  into  the  contract.  No 
force,  or  restraint,  or  fratid  is  practiced  on 
him.  The  powere  of  these  corporations  are 
mattere  of  public  law  open  to  his  examina- 
tion, and  he  may  and  must  judge  for  himself 
as  to  the  power  of  the  corporation  to  bind 
Itself  by  the  proposed  agreement.**  8aU 
Lake  (Xty  v.  JSoUtster,  118  U.  S.  256,  268 
[30:  176,  178].  ^  „     ,    ^ 

In  Willamette  Woolen  ^fg.  Oo.  v.  Bank  of 
Bntish  Columbia,  119  U.  S.  191  [30 :  884L 
cited  for  the  plaintiff,  a  corporation  chartered 
'*  for  the  purpose  of  creating  and  improving 
water-power  and  privileges,^  and  authorized 
to  bring  water  irom  a  river,  was  also  ex- 
pressly authorized  by  its  charter  to  "use,  rent 
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fir  sell"  "the  exclusive  right  to  the  hydraulic 
power  and  privileges  created  by  the  water" 
80  taken,  and  for  uiat  reason  only  was  held 
by  this  court,  speaking  by  the  same  justice, 
to  have  the  |)ower  to  mortgage  such  right, 
power  and  privileges. 

In  Qreen  Bay  dbM,R  Ch.  v.  Uni(m  Steam- 
boat  Co.,  107  U.  8.  W  HW:  413],  and  in 
PittOurgh,  0.  d  8t,  L.  M,  Ch,  v.  Keokuk  d 
JET.  Bridffe  Co.,  181  U.  8.  871,  884  [88:  157. 
161],  the  general  doctrine  of  vUra  viree,  as 
establishedby  earlier  decisions,  was  affirmed ; 
and  a  railroad  corporation  was  held  to  have 
the  power,  for  the  purpose  of  securing  a  con- 
tinuous line  of  transportation  of  which  its 
road  formed  part,  to  make  a  contract  with  a 
steamboat  company,  or  with  a  company 
chartered  to  construct  a  railway  bridge  or 
viaduct,  because  the  charter  of  the  particular 
railroad  corporation,  read  in  connection  with 
the  general  laws  applicable  to  it,  clearly 
manifested  the  intention  of  the  Legislature 
to  confer  upon  it  that  power. 

hi  Oregon  B.  A  Nav.  Oo,  T.  Oregonian  K 
a>.,  180  U.  8.  1  r82 :  837],  it  was  held  that  a 
general  law  of  Oregon,  authorizing  compa- 
nies to  organize  themselves  by  written  articles 
of  association  filed  with  the  secretary  of  state 
for  *'any  lawful  enterprise,  business,  pursuit 
or  occupation"  specified  in  the  articles,  in- 
cluding'**  making  or  constructing  anv  rail- 
road," and  "to  purchase,  possess  and  dispose 
of  such  real  and  personal  property  as  may  be 
necessary  and  convenient  to  carry  into  effect 
the  object  of  the  incorporation,"  did  not  au- 
thorize a  railroad  corporation  to  be  incorpo- 
rated, either  for  leasing  its  railroad  to  an- 
other corporation,  or  for  taking  leases  from 
other  corporations  of  their  roads,  although 
these  objects  were  included  in  its  articles  of 
association ;  and  therefore  that,  without  fur- 
ther and  express  authority  from  the  Legis- 
lature, a  lease  for  ninety-six  years  from  one 
railroad  corporation  of  its  whole  road  and ! 
franchises  to  another  such  corporation,  was ' 
utterly  void,  and  would  not  sustain  an  action  | 
by  the  lessor  against  the  lessee  to  recover  the 
rent  stipulated  in  the  lease. 

It  was  also  held  in  that  case,  in  accordance 
with  the  decision  in  Thomaa  v.  West  Jersey 
B,  Ch. ,  that  no  authority  to  make  such  a  lease 
could  be  implied  from  a  special  Act  passed 
by  the  Oregon  Legislature  befoc«  the  lease, 
granting  to  the  plaintiff  corporatiob  rights, 
privileges  and  easements,  for  wharves,  sta- 
tions and  tracks,  in  certain  public  ffronnds 
and  streets ;  with  a  proviso  that  said  corpo- 
ration "  or  its  assigns"  should  have  no  power 
to  sell,  convey  or  assign  the  rights  so  grantcMl 
to  any  person  or  corporation,  save  only  with 
and  as  part  of  its  railway ;  and  the  reasons 
for  so  holding  appear  in  the  following  ex- 
tracts from  the  opinion  of  the  court,  delivered 
by  Mr.  JutUeem\\&\ 

"One  of  the  most  important  powers  with 
which  a  corporation  can  be  invested  is  the 
ri^ht  to  sell  out  its  whole  property,  together 
with  the  franchises  under  which  it  is  operat- 
ed, or  the  authority  to  lease  its  property  for 
a  long  term  of  yean.  In  the  case  of  a  rail- 
road company,  these  privileges,  next  to  the 
right  to  bulla  and  operate  its  railroad,  would 
be  the  meet  important  which  could  be  given 
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it,  and  this  idea  would  imprest  itself  iipos 
the  Legislature.  Naturally,  we  would  look 
for  the  authority  to  do  these  things  in  some 
express  provision  of  law.  We  would  sup- 
pose that  if  the  Legislature  saw  fit  to  confer 
such  rights,  it  would  do  so  in  terms  which 
could  not  be  misunderstood.  To  infer,  on 
the  contrary,  that  it  either  intended  to  coiifer 
them  or  to  recognize  that  they  already  ex- 
isted, by  the  simple  use  of  the  word  'assigns, ' 
a  very  loose  and  indefinite  term,  is  a  stretch 
of  the  power  of  the  court  in  making  impli- 
cations which  we  do  not  feel  to  be  justified.* 
180  U.  8.80  [32:  8481. 

'"The  object  of  the  Legislature  in  "nk^ng 
the  proviso  to  that  8tatute  was  to  make  sure 
that  the  grant  eiven  to  the  Oregonimn  Com- 
panv  of  terminal  facilities,  as  they  are  called, 
with  the  right  to  wharves,  depote  and  access 
to  the  river  for  the  um  of  the  road,  should 
never  be  separated  by  sale,  assignment  or 
otherwise  from  the  road  itself,  ana  that  into 
whosesoever  hands  the  road  went  should  also 

fo  the  rights,  powers  and  privilesres  conveyed 
y  the  grant. '^  180  U.  8.  88  [8f :  844]. 
It  was  further  held  that  a  provisioD  of  the 
general  laws  of  Oregon,  authorizing  any 
corporation,  by  a  vote  of  a  majority  of  its 
stockholders,  to  dissolve  itself,  and  thereupon 
to  settle  its  business,  dispose  of  its  prop^y 
and  divide  its  capital  stock,  did  not  confer 
upon  it  any  authority,  while  continuing  Id 
existence,  to  dispose  of  by  conveyance  or 
lease  its  road  and  its  corporate  powen  and 
franchises.  180  U.  8.  84,  85  [82  844,  8461. 
The  clear  result  of  these  decisicms  may  be 
summed  up  thus :  The  charter  of  a  corpora- 
tion, read  in  the  lieht  of  any  gemiml  laws 
which  are  applicable,  is  the  measure  of  its 
powers,  and  the  enumeration  of  those  powers 
implies  the  exclusion  of  all  othen  not  ftdrly 
incidental .  All  contracts  mode  by  a  corpora- 
tion  beyond  the  scope  of  those  powen  are 
unlawful  and  void,  and  no  action  can  bc> 
maintained  upon  them  in  the  courts,  snd 
this  upon  three  distinct  grounds:  the  obli- 
gation of  everyone  contracting  with  a  cor- 
poration, to  take  notice  of  the  legal  limits 
of  its  powers ;  the  interest  of  the  stockhold- 
ers, not  to  be  subjected  to  risks  which  they 
have  never  undertaken;  and,  above  all,  tlie- 
interest  of  the  public,  that  the  corporaUoi^ 
shall  not  transcend  the  powen  conferred 
upon  it  by  law.  A  corporation  cannot* 
without  the  assent  of  the  Legislature,  trans- 
fer its  franchise  to  another  corporetion,  sntf 
abnegate  the  performance  of  the  duties  to  the 
public,  imposed  upon  it  by  its  charter  as 
tiie  consideration  for  the  grant  of  its  fran- 
chise. Neither  the  grant  of  a  franchise  to 
transport  passengers,  nor  a  general  authority 
to  sell  and  dispose  of  property,  empowen 
the  grantee,  while  it  continues  to  exist  ss'a 
corpontion,  to  sell  or  to  lease  its  entire 
property  and  franchise  to  another  corpontion. 
These  principles  apply  equally  to  companies 
inoorporeted  by  special  charter  from  the 
Legislature,  and  to  those  formed  by  avileles 
of  association  under  genenl  laws. 

By  a  familiar  rule,  every  public  gnnS  of 
property,  or  of  privileges  or  frandSlses,  if 
ambiguous,  is  to  be  construed  against  the 
grantee  and  in  favor  of  the  public ;  because- 
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an  intention,  on  the  part  of  the  gOYernment, 
to  glint  to  priYEte  persons,  or  to  a  particular 
corporation,  property  or  rights  in  which  the 
whole  public  is  interested,  cannot  be  pre- 
samcd,  unless  unequiYocally  expressed  or 
neoMnrily  to  be  implied  in  the  terms  of  the 
mat;  and  because  the  ^prant  is  supposed  to 
be  made  at  the  solicitation  of  the  grantee, 
lad  to  be  drawn  up  bY  him  or  by  his  agents, 
lad  therefore  the  words  used  are  to  be  treated 
M  those  of  the  grantee ;  and  this  rule  of 
construction  is  a  wholesome  safeguard  of  the 
ioterests  of  the  public  against  auY  attempt 
of  the  grantee,  by  the  insertion  of  ambigu- 
008  language,  to  take  what  could  not  be  ob- 
tained In  clear  and  express  terms.  Charles 
Bittr  Bridge  y.  Warren  Bridge,  86  U.  S.  11 
Ftt.  420,  644-548  [9:  778,  822-824]  ;  Dtdmque 
^RB,  Co,  Y.  Lttehfield,  64  U.  8.  28  How. 
ee.  88,  80  [16 :  500.  5(riq  ;  SideUT,  Orandjean, 
111  U.  8.  412,  487,  ^  [28:  821,  829,  8801. 
This  rale  applies  with  peculiar  force  to  arti- 
cles of  association,  which  are  framisd  under 
le&eral  laws,  and  whiph  are  a  substitute  for 
iI^slatiYe  charter,  and  assume  and  define 
the  powers  of  the  corporation  by  the  mere 
act  (»  the  associates,  without  any  superYision 
of  the  Legislature  or  of  any  public  author- 
itr.  Onoan  B.  db  Nav,  Co,  y.  Oregonian  B, 
d».  180U.  8.  26,  27  [82:  842]. 

In  the  case  at  bar,  the  plaintiff  was  orig- 
inally incorporated  for  twenty  years  from 
December  26,  1862,  with  a  capital  stock  of 
two, 000,  by  articles  of  association,  called  a 
certificate  or  charter,  under  general  laws  of 

I  PeoDSYlYania.  It  is  not  without  significance, 
that  those  laws  required  its  stock,  property 
and  aifairs  to  be  managed  by  a  b<Nu^  of  df- 
redon,  a  majority  of  whom  should  be  stock- 
holden  therein,  and  citizens  of  the  State; 
and  forbade  it  to  use  any^  part  of  its  capital 
ito^  in  the  purchase  of^^  stock  in  any  other 
corporation.  Thoee  laws  related  to  manu- 
lactoring  companies  only.  But  the  purpose 
of  its  incorporation,  as  stated  in  that  cnar- 
ter,  was  '*the  transportation  of  passengers  in 
nilroad  cars  constructed  and  to  be  owned 
hj  the  said  Company"  under  certain  pat- 
ents. And,  as  appears  by  the  recitals  in  the 
indenture  sued  on,  the  plaintiff  carried  on 
the  business  of  manufacturing  sleeping  cars 
vider  its  patents,  and  of  hiring  or  letting 
those  cars  to  railroad  companies  by  written 

f     eoBtnets,  leceiTing  a  rcYenue  from  the  sale 
of  berths  and  accommodations  to  passengers. 
TIm  Yalidity  of  the  plaintiff's  incorpora- 
tion, as  well  as  its  power  to  make  that  in- 
dentore,  howcYer,  depends  not  solely  upon 
the  original  charter   and  the  general  laws 
nnder  which  it  came   into   existence,  but 
■aialy  upon  a  special  Act  of  the  Legisla- 
tnre  of  PiennsylYania  of  February  9,  1870. 
fif  this  Act,  tha  Yalidity  of  the  charter  for 
toe  object  therein  named  was  clearly  recog- 
nised; the  charter  was  extended  for  ninety- 
niae  yean,  nearly  fivefold  the  period  for 
wliidi  the  corporation   was  or  could  have 
been  fonned  under  general   laws;  and  the 
corporation   was    expressly    empowered    to 
doable  its  capital  stock,  and  ''to  enter  into 
contracts  wiui  corporations  of  this  or  any 
ether  State  for  the  leasing  or  hiring  and 
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transfer  to  them,  or  any  of  them,*^  of  its 
"railway  cars  and  other  personal  property." 

The  plaintiff,  therefore,  was  not  an  ordi- 
nary manufacturing  corporation,  such  as 
might,  like  a  partner^ip  or  an  individual 
engaged  in  manufactures,  sell  or  lease  all 
its  property  to  another  corporation.  Ardeeoo 
OH  Go,  Y.  North  Anurican  Oil  db  Min.  Co,  66 
Pa.  875 ;  TreadweU  v.  SaXitbury  Mfg,  Co,  7 
Gray,  893.  But  the  purpose  of  its  incorpora- 
tion, as  defined  in  its  charter,  and  recognized 
and  confirmed  by  the  Legislature,  bein^  the 
transportation  of  passenc^ers,  the  plaintiff 
exercised  a  public  employment,  and  was 
charged  with  the  dutv  or  accommodating  the 
public  in  the  line  of  that  employment,  ex- 
actlv  corresponding  to  the  duty  which  a  rail- 
road corporation  or  a  steamboat  company,  as 
a  carrier  of  passengers,  owes  to  the  public, 
independently  of  possessing  any  right  of 
eminent  domain.  The  public  nature  of  that 
duty  was  not  affected  by  the  fact  that  it  was 
to  be  performed  by  means  of  cars  constructed 
and  of  patent-rights  owned  by  the  corpora- 
tion, and  over  roads  owned  by  others.  The 
plaintiff  was  not  a  strictly  private,  but  a 
quasi  public,  corporation ;  and  it  must  be  so 
treaten  as  regards  the  validity  of  any  attempt 
on  its  part  to  absolve  itself  from  the  per- 
formance of  those  duties  to  the  public,  the 
performance  of  which  by  the  corporation  it- 
self was  the  remuneration  that  it  was  re- 
quired by  law  to  make  to  the  public  in  re- 
turn for  the  grant  of  its  franchise.  Pickard 
v.  Pvllman  Southern  Car  Co.  117  U.  S.  84 
[29 :  7851 ;  T<yrk  db  M,  L.  B.  Co.  y.  Winane.  58 
tJ.  8.  17  How.  80,  89  [15 :  27,  80J  ;  New 
York  C,  B.  Co,  y.  Lockwood,  84  U.  8.  17  Wall. 
857  [21 :  6271 ;  Liverpool  d  O,  W.  8.  Co.  y. 
Phenix  Ins.  Co,  129  U.  8.  897  [82:  788]. 

The  evident  purpose  of  the  Legislature, 
in  passing  tiie  Statute  of  1870,  was  to  enable 
the  plaintiff  the  better  to  periform  its  duties 
to  the  public,  by  prolonging  its  existence, 
doubling  its  capital,  and  confirming,  if  not 
enlarging,  its  powers.  An  intention  that  it 
should  immediately  abdicate  those  powers, 
and  cease  to  perform  those  duties,  is  so  in- 
consistent with  that  purpose  that  it  cannot 
be  implied  without  much  clearer  expressions 
of  the  legislative  will  looking  towards  that 
end  than  are  to  be  found  in  this  Statute. 

The  provision  of  this  Statute,  by  which 
the  plaintiff  is  empowered  to  contract  with 
other  corporations  ^for  the  leasing  or  hiring 
and  transfer  to  them,  or  any  or  them,**  of 
its  "railway  cars  and  other  personal  prop- 
erty," is  fully  satisfied  by  construing  it  as 
confirming  the  plaintiff's  right  to  do  as  it 
had  been  doing,  to  "lease*'  or^hire"  (which 
are  equivalent  words)  to  other  corporations 
in  the  regular  course  of  its  business,  and  to 
"transfer*  under  such  leasing  or  hiring,  its 
"railway  cars,"  and  "other  personal  prop- 
erty," either  connected  with  the  cars,  or  at 
least  of  the  same  general  nature  of  tangible 
property.  It  can  hardly  be  stretched  to  war- 
rant the  plaintiff  in  making  to  a  single  cor- 
poration an  absolute  transfer,  or  a  long  lease, 
of  all  that  might  be  .conaprehended  in  the 
words  "  personal  property**^  in  their  widest 
1  sense,  including  not  only  goods  and  chat- 
OS 
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tels,  but  moneys,  credits  and  rights  of  ac- 
tion. In  any  view,  it  would  be  inconsistent 
alike  with  the  main  purpose  of  the  Statute, 
and  with  the  uniform  course  of  decision  in 
this  court,  to  construe  these  words  as  author- 
izing the  plaintiff  to  deprive  itself,  either 
absolutely,  or  for  a  long  period  of  time,  of 
ttte  right  to  exercise  the  franchise  granted  to 
it  bv  the  Legislature  for  the  accommodation 
of  the  public. 

By  the  contract  between  these  parties,  as 
expressed  in  the  indenture  sued  on,  are  trans- 
ferred all  cars  already  constructed,  all  exist- 
ing contracts  with  railroad  companies  for 
running  cars,  all  existing  patent-rights  under 
which  other  cars  might  be  constructed,  and 
all  other  personal  property,  moneys,  credits 
and  rights  of  action  of  the  plaintiff.  But 
after  the  cars  and  the  railroad  contracts  may 
haye  caused  to  exist,  and  after  all  those  patent- 
rights  must  haye  expired,  the  indenture  is 
still  to  continue  in  force  for  the  full  term  of 
ninety -nine  years,  unless  sooner  terminated 
as  Uierein  provided.  In  addition  to  all  this, 
the  plaintiff  covenants,  in  the  most  express 
and  positive  terms,  never  to  ''engage  in  the 
business  of  manufacturing,  using  or  hiring 
sleeping  cars"  while  the  indenture  remains 
in  force.  In  short,  the  plaintiff  not  only 
parts  with  all  its  means  of  carrying  on  the 
business,  and  of  performing  the  duty,  for 
which  it  had  been  chartered,  of  transporting 
passengers  and  making  and  letting  cars  to 
transport  them  in,  but  it  undertakes  to  trans- 
fer, for  ninety-nine  years,  nearly  co-extensive 
with  the  duration  of  its  own  corporate  exist- 
ence, the  whole  conduct  of  its  business,  and 
the  performance  of  all  its  public  duties,  to 
another  corporation,  and  to  continue  in  ex- 
istence, during  that  period,  for  no  other 
purpose  than  l£at  of  receiving,  from  time  to 
time,  from  the  other  corporation  the  stipu- 
lated rent  or  compensation,  and  of  making 
dividends  out  of  the  moneys  so  received. 

Considering  the  long  term  of  the  indenture, 
the  perishable  nature  of  the  property  trans- 
ferred, the  large  sums  to  be  paid  quarterly 
by  the  defendant  by  way  of  compensation, 
its  assumption  of  the  plaintiff's  aebts,  and 
the  frank  avowal,  in  the  indenture  itself,  of 
the  intention  of  the  two  corporations  to  pre- 
vent competition  and  to  create  a  monopoly, 
there  can  "be  no  doubt  that  the  chief  consider- 
ation for  the  sums  to  be  paid  by  the  defend- 
ant was  the  plaintiff's  covenant  not  to  engage 
in  the  business  of  manufacturing,  using  or 
hiring  sleeping  cars ;  and  that  the  real  pur- 
pose of  the  transaction  was,  under  the  guise 
of  a  lease  of  personal  property,  to  transfer 
to  the  defendant  nearly  the  whole  corporate 
franchise  of  the  plaintiff,  and  to  continue 
the  plaintiff's  existence  for  the  single  pur- 
pose of  receiving  compensation  for  not  per- 
forming its  duties. 

The  necessary  conclusion  from  these  prem- 
ises is  that  the  contract  sued  on  was  unlaw- 
ful and  void,  because  it  was  beyond  the 
powers  conferred  upon  the  plaintiff  by  the 
Legislature,  and  because  it  involved  an 
abandonment  by  the  plaintiff  of  its  duty  to 
the  public. 

There  is  stronff  ground,  also,  for  holding 
that  the  coiitract  oetween  Uie  parties  is  void, 
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because  in  unreasonable  restraint  of  trade, 
and  therefore  contrary  to  public  policy.  Of 
the  cases  cited  by  the  plaintiff  upon  thia 
point,  those  which  have  most  resemblance  U> 
the  present  case  are  quite  distinguiabable. 
A  covenant  by  the  assignor  of  letters-patent 
for  an  invention,  that  he  will  not  himself 
make,  use  or  sell  the  patented  article,  im  un- 
doubtedly valid,  because  the  Act  of  CongrMa 
which  creates  tiie  monopoly  expressly  aa* 
thorizes  it  to  be  assigned  as  a  whole.  Rer. 
Stat.  §§4884,  4898;  Gayler  v.  Wilder.  51  U. 


S.  10  How.  477,  494  [18 :  604,  5111 ;    Mmrn 
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78.  But  this  plaintiff's  transfer  and  cove- 
nant, as  we  have  seen,  cover  much  move  than 
patent-rights,  and  are  to  continue  in  force 
long  after  the  patent-rights  assigned  must 
have  expired. 

Upon  the  sale  of  a  secret  process,  a  cove- 
nant, express  or  implied,  thi^  the  seller  will 
not  use  the  process  himself  or  communicate 
it  to  any  other  person  is  lawful,  because  the 
process  must  be  kept  secret  in  order  to  be  of 
any  value,  and  the  public  haa  no  interest  in 
the  question  by  whom  it  is  used.  FtwU  ▼. 
Park,  181  U.  S.  88,  97  [88:  67,  74J ;  FSdbiy 
V.  Wdeh,  19  Pick.  588,  587;  AoMT ▼•  ^^ 
foUc,  98  Mass.  452,  400. 

A  contract  of  a  carrier,  whether  an  indi- 
vidual or  a  corporation,  not  to  carry  passen- 
gers or  goods  over  a  particular  route,  may 
be  reasonable  and  valid.  Piene  t.  FkOtr^  8 
Mass.  228;  Polfiwr  v.  SteNnru,  8  Pick.  188; 
Ledie  v.  LmOard,  110  N.  T.  519,  1  L.  R 
A.  456.  But  a  contract  by  which  a  oorpoim- 
tion,  chartered  to  perform  the  duties  of  a 
common  carrier,  or  any  other  duties  to  the 

Sublic,  agrees  that  it  will  not  perform  those 
uticsatall,  anywhere,  for  ninety-nine  yean^ 
is  clearly  unreasonable  and  void.  Ortgm 
Steam  Nav.  Oo.  v.  Wintor,  87  U.  S.  20  Wall. 
64  [22 :  8151 ;  QHtU  v.  Oim$oUdaied  Qm  Cb, 
180  IJ.  S.  m  408-410  [82 :  979.  984]. 

This  case  strikingly  illustrates  several  of 
the  obvious  considerations  for  holding  con- 
tracts in  restraint  of  trade  to  be  unreasonable 
and  void,  as  compactly  and  forcibly  stated 
by  Mr,  JtuHee  Morton,  in  the  leading  case  of 
Alff&r  v.  Thaeher:  **  They  tend  to  deprive  tlie 
public  of  the  services  of  men  in  the  emplov- 
ments  and  capacities  in  which  they  mav  be 
most  useful  to  the  community  as  well  ac 
themselves. "  "  Theyprevent  competition  and 
enhance  prices."  '*Tney  expose  the  publie 
to  all  the  evils  of  monopoly.  And  tnis  es- 
pecially is  applicable  to  wealthy  companies 
and  large  corporations,  who  have  the  means, 
unless  restrained  by  law,  to  exclude  rivalry, 
monopolize  business  and  engross  the  market.* 
19  Pick.  51,  54. 

But  this  objection,  as  applied  to  the  fiscti 
of  this  case,  so  closely  connects  itMlf  with 
the  objection  more  distinctly  pleaded,  and 
already  discussed  at  lenrth,  that  it  reqnires 
no  fuither  separate  conslaeration. 

The  contract  sued  on  being  clearly  beyond 
the  powers  of  the  plaintiff  corpotmuon,  it  is 
unnecessary  to  determine  whether  it  ia  also 
vUra  vira  of  the  defendant,  beoauae,  in  order 
to  bind  either  party,  it  must  be  within  the 
corporate  powers  of  both.  HWwwai  y.  W«d 
JeneyR,  Cb,,  Bmntifhaniia R,  Cb.  y.fil  Z>«h 
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A.  ST,  H.  R  Ch.  and  Or^^ B.  d ilToo.  Cb. 
T.  Ongonian  B.  Co,  above  cited. 

It  WIS  ar^ed  in  behalf  of  the  plaintiff 

Ihalk  eren  ii  the  contract  sued  on  was  void, 

bccuse  yUra  tira  and  against  public  policy, 

jet  thitt  having  been  fully  performed  on 

the  piit  of  the  plaintiff,  and  the  benefits  of 

it  received  bv  the  defendant,  for  the  period 

eovered  by  tne  declaration,  the  defendant 

I     was  estopped  to  set  up  the  invalidity  of  the 

'     coDtnct  as  a  defense  to  this  action  to  recover 

thA  compensation  agreed  on  for  that  period. 

But  this  Argument,  though  sustained  by 

decisions  in  some  of  Uie  StaliBS,  finds  no  sup- 

port  in  the  judgments  of  this  court. 

The  passages  cited  by  the  plaintiff  frum 
OiM»  &M.1S.  Oo,  V.  McCarthy,  96  U.  8.  268, 
W  [24:  e08,  686],  and  San  Antonio  v.  Me- 
kafy,  96  U.  8.  813,  815  [24 :  816,  817],  are 
DO  mcne  than  a  passing  remark  that  ''the 
doctrine  of  aUra  vires,  when  invoked  for  or 
against  a  corporation,  should  not  be  allow^ 
to  prevail  when  it  would  defeat  the  ends  of 
jnatioe  or  work  a  legal  wrong,"  and  a  repeti- 
tion, insabstanoe,  of  the  same  remark,  add- 
ing *if  such  a  result  can  be  avoided." 

In  ThomoM  v.  West  Jeney  K  Co.,  already 
dted,  Mr,  JmUee  Miller,  while  admitting 
in  general  terms  that  "in  many  instances, 
wh^  an  invalid  contract,  whidi  the  party 
to  it  might  have  avoided  or  refused  to  per- 
fonn,  has  been  fully  performed  on  both  sides, 
wberalnr  money  has  been  paid  or  property 
chan^  hands,  the  courts  have  refused  to 
SQstam  an  action  for  the  property  or  the 
money  so  transferred, "  and  tmit  '^tiie  executed 
dea]in>cB  of  corporations  must  be  allowed  to 
Hand  for  and  against  both  parties  when  the 
plainest  rules  ot  good  faith  require  it,"  yet 
In  the  same  connection,  and  in  the  most  em- 
phatic words,  said  that  in  the  case  before  the 
coort,  of  a  contract  forbidden  by  public 
policy  and  beyond  the  powers  of  the  defend- 
ant corporation,  it  was  its  legal  duty,  a  duty 
boUi  to  its  stockholders  and  to  the  public,  to 
reacind  and  abandon  the  contract  at  the  earli- 
est moment,  and  the  performance  of  tiiat 
doty,  though  delayed  for  several  vears,  was 
a  ni^itful  act  when  done,  and  couid  give  the 
other  party  no  right  of  action ;  and  that  to 
hold  otherwise  would  be  ** to  hold  that  any 
act  perfonned  in  executing  a  void  contract 
makes  all  its  parts  valid,  and  that  the  more 
that  is  done  under  a  contract  forbidden  by 
lav,  the  stronger  is  the  claim  to  its  enforce- 
■ent  by  the  courts."    101    U.   8.  86  [26: 

I  In  sa  earlier  part  of  the  same  opinion,  and 
I  ^a!isk\siOregonB.ANat,Co,y,OregonianR. 
u.,  he  lefenred  with  approval  to  the  decision 
of  the  House  of  Lords  in  AMury  B.  C.  dt  L 
Cbi  V.  Bkke,  L.  R.  7  H.  L.  668,  by  which, 
iihe  observed,  "the  broad  doctrine  was  es- 
M>liahed  that  a  contract  not  within  the  scope 
tf  tile  powers  conferred  on  the  corporation 
oanot  be  made  valid  by  the  assent  of  every 
cse  of  the  shareholders,  nor  can  it,  by  any 
partial  performance,  become  the  foundation 
of  arightof  action."  101 U.  8.  88  [26 :  962]  ; 
HO  U.  &  88  [82:840]. 

In  (Mm  liiui  Co,  v.  BHnoU  Midland  B, 
Ck,  117  U.  8.  484 129 :  968],  after  one  rail- 
nad  eorpotrntion  had  purchased  of  two  others 
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their  connecting  railroads  and  their  fran- 
chises, a  receiver  had  been  appointed  of  all 
its  property,  including  the  three  railroads, 
and,  under  the  direction  of  the  court,  and 
without  objection  by  any  of  the  parties  in- 
terested, had  for  years  administered  the 
whole  as  a  unit,  ana  incurred  expenses  and 
issued  certificates  accordingly.  It  was  held 
that  the  holders  of  bonds  secured  bv  mort- 
gage of  one  of  the  purchased  railroads  could 
no^  for  want  of  aflirmative  legislative  author- 
ity for  the  sale  and  purchase  of  that  road, 
claim  a  priority  of  lien  upon  it  as  aeainst 
the  holders  of  certificates  issued  by  the  re- 
ceiver for  necessary  and  proper  expenses  of 
the  whole  line;  and  this  court,  as  declared 
in  its  opinion  delivered  by  Mr,  JiMtie^  Blatch- 
ford,  rested  this  conclusion  "on  the  princi- 

Ele  that  nonaction  on  the  part  of  the  bond- 
olders  and  their  trustee,  which  allowed  the' 
court  and  the  receivers  to  go  on  during  the 
entire  litigation,  contracting  debts  in  respect 
to  the  whole  line  operated  as  a  unit,  and 
administering  the    property  as  one,  under 
circumstances  where,  as  shown,  it  was  and 
is  impossible  to  separate  the  interests,  as  to 
expenditures  and  benefits,  in  respect  to  the 
matters  now  questioned,  and  where  import- 
ant rights  have  accrued  on  the  faith  of  the 
unity  of  the  interests,  amounts  to  such  ac- 
quiescence as  should  operate  as  an  estoppel. " 
117  U.  8.  467-469  [29:  974].    The  court,  in 
that  case,  in  no  way  maintained  any  suit  on 
the  contract  supposed  to  be  unlawful ;  but 
simply  refused  to  set  it  aside  at  the  demand 
of  parties,  by  reason  of  whose  silence,  and 
omission  to  seasonably  interpose  any  objec- 
tion, it  had  been  acted  upon  as  valid  wrough- 
out  a  long  course  of  judicial  proceedings. 
The  distinction  is  clearly  brought  out  in 
Pmnsyhania  B,  Co,  v.  8t,  Louis,  A.  d  T,  H, 
B  Co,,  above  cited,  in  which  it  was  argued, 
substantially  as  in  the  present  case,  that, 
although  the  contract  of  lease  might  be  void, 
so  that  no  action  could  ori finally  have  been 
maintained  upon  it,  yet  there  had  been  for 
years  such  performance  of  it,  in  the  use,  pos- 
session and  control  by  the  defendants  of  the 
plaintiff's   road   and    franchise,    that   they 
could  not  now  be  permitted  to  repudiate  or 
abandon  it ;  and  that  the  case  came  within 
Uiat  class  in  which  it  had  been  held  that, 
where  a  contract  has  been  so  far  executed 
that  property  has  passed  and  rights  have  been 
acquired  under  it,  the  courts  will  not  disturb 
the  possession  of  such  property,  or  compel 
restitution  of  money  received  under  such  a 
contract.    In  answering  that  objection,  Mr, 
Juries  Miller,  speaking  for  the  court,  said : 
''Undoubtedly  there  are  such  decisions  in 
courts  of  high  aulliority,  and  there  is  such  a 
principle,  very  sound  in  its  application  to 
appropriate  cases.    But  we  understand  the 
rule  in  such  cases  to  stand  upon  the  broad 
ground  that  the  contract  itself  is  void,  and 
that  neither  what  has  been  done  under  it, 
nor  the  action  of  the  court,  can  infuse  any 
vitality  into  it.    Looking  at  the  case  as  one 
where  the  parties  have  so  far  acted  undcv 
such  a  contract  that  they  cannot  be  restored 
to  their  original  condition,  the  court  inquires 
if  relief  can  be  given  independentlv  of  the 
contract  or  whether  it  will  refuse  to  interfere 

67 


M^ 


SopsBMB  Court  of  thb  Uhitkd  Statbs. 


OOT. 


^ 


«B  the  matter  stands."  And  whether,  in  the 
case  then  before  the  court,  the  lessee  might 
be  liable  to  the  lessor,  as  on  a  quantum  meruit, 
for  the  use  of  its  road,  was  not  decided,  be- 
cause not  presented.    118  U.  S.  816-318  [80 : 

In  8aU  Lake  OUv  t.  EoUieter,  above  cited, 
it  was  said  that,  in  cases  of  contracts  upon 
whidi  corporations  could  not  be  sued  because 
they  were  ultra  viree,  **the  courts  have  gone 
a  long  way  to  enable  parties,  who  had  piui^ed 
with  property  or  money  on  the  faith  of  such 
contracts,  to  obtain  justice  by  recovery  of 
the  property  or  the  money  specifically,  or  as 
money  had  and  received  to  the  plaintiff*s 
use."    118  U.  S.  268  130:  178]. 

The  true  ground  ox  relief  in  such  cases  is 
clearly  shown  in  a  line  of  opinions,  two  of 
which  were  cited  by  Mr.  Justice  Miller  in 
support  of  the  proposition  just  quoted,  in 
which  municipal  corporations,  having  re- 
ceived monev  or  property,  under  contracts  so 
far  beyond  their  powers  as  not  to  be  capable 
of  being  enforced  or  sued  on  according  to 
K^Hi  their  terms,  have  been  held,  while  not  liable 
to  pay  according  to  the  contracts,  to  be 
bound  to  account  for  the  money  or  property 
which  they  had  received. 

•Thus,  in  Hiteheoek  v.  GalveeUm,  96  U.  S. 
841,  850  [24:  659,  661],  where  a  city  was 
sued  for  damages  for  putting  an  end  to  a 
contract  with  the  plaintifiCs  for  the  improve- 
ment of  its  sidewalks,  the  only  invalid  part 
of  which  was  its  promise  to  pay  In  bonds, 
which  it  was  beyond  its  powers  to  issue,  it 
was  decided  that  the  invalidity  of  that  prom- 
ise was  no  reason  why  the  city  should  not 
pay  for  the  benefits  which  it  nad  received 
trom  the  plaintiffs'  performance  of  the  con- 
tract, Mr,  Justice  Strong,  in  behalf  of  the 
•court,  saying :  **  It  matters  not  that  the  prom- 
ise was  to  pay  in  a  manner  not  authorized 
tby  law.  If  payments  cannot  be  made  in 
'bonds,  because  their  issue  is  ultra  ffires,  it 
wcula  be  sanctioning  rank  injustice  to  hold 
that  payment  need  not  be  made  at  all.** 

So  in  Louisiana  v.  Wood,  102  U.  S.  294, 
^m  [26:  158,  155],  a  city,  which  had  re- 
•ceived  money  for  bonds  issued  by  it  without 
4iuthority  and  at  an  illegal  rate  of  interest 
4md  purchased  by  the  plamtifT,  was  held  lia- 
ble, not  on  any  contract  of  purchase,  nor  on 
4iny  express  contract  whatever,  but  on  a  con- 
tract implied  from  its  receipt  of  the  money, 
Chief  Justice  Waite  saying :  **  There  was  no 
4ictual  sale  of  bonds,  because  there  were  no 
valid  bonds  to  sell.  There  was  no  express 
<x>ntract  of  borrowing  and  lending,  and  con- 
-sequently  no  express  contract  to  pay  any 
Tate  of  interest  at  all.  The  only  contract 
•actually  entered  into  is  the  one  tiie  law  im- 
plies from  what  was  done,  to  wit,  tibat  the 
-cit^  would,  on  demand,  return  the  money 
paid  to  it  by  mistake,  and,  as  the  money  was 
;got  under  a  form  of  obligation  which  was 
■apparently  good,  that  interest  should  be  paid 
■at  the  le^l  rate  from  the  time  the  obligation 
was  denied.  That  contract  the  plaintiffs 
rseek  to  enforce  in  this  action,  and  no  other." 
Again,  in  Parkeniburg  v.  Btvwn,  106  U. 
rS.  «7,  503  [27:  238,  245],  where  individu- 
-als,  in  consideration  of  bonds  issued  to  them 
by  a  city  for  a  purpose  beyond  its  powers, 


executed  to  the  city  a  trust  deed,  in  the  nat- 
ure of  a  mortgage,  to  seciue  the  payment  of 
the  bonds  and  interest,  it  was  held  that  the 
bonds  could  not  be  enforced  against  the  city,  i 
but  that  the  mortgagors  had  a  right  to  le- 
claim  the  property  and  to  demand  an  aooouni 
of  the  city ;  and  Mr,  Justiee  Blatchfofdv  in 
delivering  judgment,  said;  ''The  enforce- 
ment of  such  right  is  not  in  ailinnanoe  of  the 
illegal  contract,  but  is  in  disaffirmance  of  it^ 
and  seeks  to  prevent  the  city  from  retaining 
the  benefit  which  it  has  derived,  from  the  un- 
lawful act.  There  was  no  ille^^i^  in  the 
mere  putting  of  the  property  by  the  0*Brient 
[the  mortgagors]  in  the  hands  of  the  dty. 
To  deny  a  remedy  to  reclaim  it  is  to  give 
effect  to  the  illegal  contract.  The  illegality 
of  that  contract  does  not  arise  from  any 
moral  turpitude.  The  property  was  trans- 
ferred under  a  contract  which  was  merely 
malum  prohibitum,  and  where  the  city  was 
the  principal  offender.  In  such  a  case,  the 
party  receiving  may  be  made  to  refund  to 
the  person  from  whom  it  has  received  prop- 
erty for  the  unauthorized  purpose,  the  value 
of  that  which  it  has  actually  received." 

The  case  of  Chapman  v.  Douglas  Cbim^r. 
in  which  the  opinion  was  delivered  by 
Mr,  Justice  Matthews,  is  to  the  same  effect 
107  U.  S.  348,  855  [27:  878,  8811.  et  sea. 

In  Pittsburgh,  C  db  8t.  L.  B.  Co.  v.  KeokMk 
db  H,  Bridge  Co,  it  was  stated,  as  the  result 
of  the  previous  cases  in  this  court,  that  "t 
contract  made  by  a  corporation,  which  it  un- 
lawful and  void  because  beyond  the  scope  of 
its  corporate  powers,  does  not,  by  being  car- 
ried into  execution,  become  lawful  and  valid, 
but  the  proper  remedy  of  the  party  aggrieved 
is  by  disaflSrming  the  contract^  and  suins  to 
recover,  as  on  a  quarUum  meruit^  the  vaioe 
of  what  the  defendant  lias  actually  received 
the  benefit  of."  131  U.  S.  871,  888  [88:  167: 
1681. 

The  view  which  this  court  has  taken  of  the 
question  presented  by  this  branch  of  the  case, 
and  the  only  view  which  appean  to  us  con- 
sistent with  legal  principles,  is  as  follows: 

A  contract  or  a  corporation,  whidi  ia  iittra 
vires,  in, the  proper  sense,  that  is  to  aay,  oat- 
side  the  object  of  its  creation  as  defmed  ia 
the  law  of  its  organization,  and  therefore  be- 
yond the  powers  conferred  upon  it  by  the 
Legislature,  is  not  voidable  oniy,  but  wholly 
void,  and  of  no  legal  effect  The  obfectios 
to  the  contract  is,  not  merely  that  tiw  cor- 
poration ought  not  to  have  made  it,  but  that 
it  could  not  make  it  The  contract  cannot 
be  ratified  by  either  party,  because  it  oould 
not  have  been  authorize   by   either.    No 

f performance  on  either  side  can  give  the  nn- 
awful  contract  any  validity,  or  m  the  found- 
ation of  any  right  of  action  upon  it 

When  a  corporation  is  acting  within  tt» 
ffeneral  scope  of  the  powers  conferred  upoa 
it  by  the  Legislature,  the  corpon^oo,  sa 
well  as  persons  contracting  with  it,  may  be 
estopped  to  deny  that  it  has  complied  with 
the  legal  formalities  which  are  prerequisites 
to  its  existence  or  to  its  action,  because  such 
requisites  might  in  fact  have  been  complied 
witli.  But  when  the  contract  is  beyona  thi 
powers  conferred  upon  it  by  existing  lawi^ 
neither  the  corporation,  nor  the  other  party 
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to  the  oontraci,  can  be  estopped,  by  assent- 
ing to  it,  or  by  acting  upon  it,  to  snow  that 
it  was  prohibited  by  those  laws. 

The  aoctrine  of  the  common  law,  by  which 
a  tenant  of  real  estate  is  estopped  to  deny 
his  landlord*8  title,  has  never  been  consid- 
ered by  this  oGort  as  aoplicable  to  leases  by 
imilroad  corporations  of  their  roads  and  fran- 
chises. It  certainly  has  no  bearing  upon  the 
question  whether  this  defendant  may  set  up 
Uiat  the  lease  sued  on,  which  is  not  of  real 
tttate,  but  of  personal  property,  and  which 
isclades,  as  inseparable  from  the  other  prop- 
erty transferred,  the  inalienable  franchise  of 
the  plaintiff,  is  unlawful  and  void,  for  want 
of  legal  capacity  in  the  plaintiff  to  make  it. 

A  contract  uUra  virea  being  unlawful  and 
void,  not  because  it  is  in  itself  immoral,  but 
because  the  corporation,  by  the  law  of  its 
creation,  is  incapable  of  making  it,  the 
courts,  while  refusing  to  maintain  any  ac- 
tion upon  the  unla^ul  contract,  have  al- 
ways striven  to  do  justice  between  the  par- 
ties, so  far  as  could  be  done  consistently  with 
adherence  to  law,  by  permitting  property  or 
money,  parted  with  on  the  faith  of  the  un- 
lawful contract,  to  be  recovered  back,  or 
compensation  to  be  made  for  it. 

In  such  case,  however,  the  action  is  not 
maintained  upon  the  unlawful  contract,  nor 
according  to  its  terms ;  but  on  an  implied 
contract  of  the  defendant  to  return,  or,  fail- 
ing to  do  that,  to  make  compensation  for, 
property  or  money  which  it  has  no  right  to 
retain.  To  maintain  such  an  action  is  not  to 
affirm,  but  to  disaffirm,  the  unlawful  contract. 

The  ground  and  the  limits  of  the  rule  con- 
cerning tiie  remedy,  in  the  case  of  a  contract 
[€1]  itUra  vira,  which  has  been  partly  performed, 
and  under  which  property  has  passed,  can 
hardly  be  summed  up  better  than  they  were 
by  Mr.  Justice  Miller  in  a  passage  already 
quoted,  when>  he  said  that  uie  rule  "stands 
upon  the  broad  ground  that  the  contract  it- 
self is  void,  and  that  nothing  which  has  be^i 
done  under  it,  nor  the  action  of  the  court, 
can  infuse  any  vitality  into  it ;"  and  that, 
*i^iere  the  pfulies  have  so  far  acted  under 
nth  a  contract  that  they  cannot  be  restored 
to  their  original  condition,  the  court  inquires 
if  relief  can  be  given  independently  of  the 
contract,  or  whether  it  will  refuse  to  inter- 
fere as  the  matter  stands. "  Psnnwlwnia  R. 
Co,  V.  81.  Lemis,  A.  d  T.  K  B.  &.  118  U. 
8.  817  [80:  W]. 

Whether  this  plaintiff  could  maintain  any 
action  against  this  defendant,  in  the  nature 
of  a  quantum  meruit,  or  otherwise,  independ- 
ently of  the  contract,  need  not  be  conslaered, 
because  it  is  not  presented  by  this  record, 
and  has  not  been  argued.  This  action,  ac- 
cording to  the  declaration  and  the  evidence, 
was  brought  and  prosecuted  for  the  single 
purpose  of  recovering  sums  which  the  de- 
lendant  had  agreed  to  pay  by  the  unlawful, 
contract,  and  which,  for  ^e  reasons  and  upon 
the  authorities  iibovq  stated,  the  defendant 
is  not  liable  for. 

MgmgrU  ajhmed, 

Mr.  Justice  Brown*  not  Iiaving  beiBn  a 
member  of  the  court  when  this  pase  was  ar- 
^tied,  took  no  pi^t  ;n  its  d^cisiotn. 

133  U.  8f    *      U.  8..  Book  86." 
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O^fe^ion  not  taken  in  court  below — evidence  if^ 
cution  for  rent, 

L  In  an  action  where  the  objection  that  the  con* 
tract  sued  on  was  ultra  vires  was  not  pleaded  nor 
in  any  way  brought  to  the  notice  of  the  oourt  be> 
low,  the  defendant  cannot  avail  himself  of  It  up- 
on a  writ  of  error. 

2.  In  an  action  to  reoover  rent  on  a  lease  executed 
by  plaintilf  to  defendant  on  all  of  plaintifTs  oars 
and  contracts  with  railroad  companies  for  the  use 
of  its  oars,  where  there  was  a  subsequent  agree- 
ment between  the  parties  that,  in  case  the  income 
fromsuch  railroad  oontraots  should  be  diminished 
to  less  than  a  certain  sum,  defendant  should  only 
be  liable  for  a  share  of  the  Income  from  such 
railroad  oontraots,  evidenoe  la  admisrible  on  the 
part  of  defendant  to  show  that  the  contracts  with 
the  railroad  companies  had  expired  and  that  those 
oompanles  had  refused  to  renew  them  exoept  at 
leaser  rates,  and  that  thereby  the  income  from' 
said  oontraots  was  diminished  below  such  speoi- 
fledsum. 

[No.  20.] 

Argued  Jan.  £8,  £9, 1891.      Decided  March  B, 

1891. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania to  review  a  judgment  for  plaintiff  in  an 
action  of  covenant  to  recover  rent  due  upon  an 
indenture  of  lease.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mesera,  W&yne  WLeLeVemg^John  8.  Run- 
nels and  Edward  S.  Isluuii  for  plaintiff  in 
error. 

Mr,  John  O*  Johnson  for  defendant  in 
error. 

Mr.  Justice  Gray  delivered  the  opinion 
of  the  court : 

This  was  an  action  of  covenant,  brought 
July  80,  1885,  by  the  Central  Transportation 
Company  against  Pullman*s  Palace  Car  Com^ 

Sany  to  recover  the  rent  or  sum  of  $132,000, 
ue  for  the  first  two  quarters  of  the  year 
1885,  under  the  indenture  of  lease  of  Febru- 
ary 17,  .1870,  counted  on  in  the  other  case 
between  the  same  parties,  argued  at  the  same 
time,  and  just  decided.  The  plaintiff  ob- 
tained a  v^ict  and  judgment  for  the  sum  [Ml 
claimed,  and  interest;  and  the  defendant 
sued  out  this  writ  of  error. 

In  the  present  action,  which  was  tried  be- 
fore the  other  was  brought,  the  objection 
that  the  contract  sued  on  was  tUtra  vires  was 
not  pleaded,  nor  in  any  way  brought  to  the^ 
notice  of  the  court  below.    The  <&fendaiiit| 
therefore,  is  not  entitled  to  avail  himself  oi^ 
it  upon  this  writ  of  error.    BeUlY.  BrueniT 
42  U.    8.    1   How.   169   [11:   8»] ;    Marines 
Bank  v.  Fulton  Bank,  69  U.  8.  2  Wall.  252.      • 
[17 :  785]  ;  Klein  v.  RusseU,  89  U.  S.  .19  Wall. » 
483  [22 :  1161 ;  Badger  v.  BarOetti  106  U.  8. 
255   [27:  194]  ;  Union  Trust  Co.    y.   BHnoir 
Midland  B.  Co.  117  U.  8.  484,  468  [29:  968, 
975].     Whether,  under  these  circumstances, 
tjiiB  court,  Qf  its  own  motion,,  might  takB 
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this  objection  need  not  be  considered,  because  onlr  (88,000  for  rent  dnring  the  lix  mfniltB 

upon  another  gronnd  the  Tenlfct  nmcrt  be  set  enmng  July  1,  1885. 

stlde  and  a  new  trial  ordered.  The  defendant  gave  in  evidence  the  agne- 

liie  defendant  pleaded  only  two  pleas,  the  ment  pleaded,   which  vm  admitted  to  ba 

flrst  of  which  was  elmplj  "covenants  per-  nnder  the  sealia  of  the  two  cnporatlona,  and 

formed,  abigve  lut^  (accordlnc  to  the  form  signed  br  the  president  and  secretary  of  Meb 

used  in  Pennaylvania),  which  pat  in  Itsue  In  Its  betkalf,  and  to  have  been  sxecnted  par- 

the  performance  of  the  defendant's  covenants,  euant  to  a  vote  of  tbe  plaintiff's  board  of 

as  well  as  the  performaniw  of  the  plaintiff's  directors. 

covenants,  sa  alleged  in  the  declaration,  bat  The  defendant  offered  other  evidence  tend- 
not  the  execution  or  the  validitj  of  the  con-  Ing  to  show  that  the  contractg  with  all  the 
tract  sued  on.  WiUdnum  y.  Pill^iurgh  F.  railroad  companies  'ad  expired,  and  that 
&  M.  Tump.  Oo.  6  Pa.  898;  Farmen  A  M.  those  companies  had  refused  to  renew  them, 
Twntp.  Oo.  r.  MeOuttou^h.  20  Pa.  808.  except  on  terms  leas  favorable  to  the  defoMl- 

The  other  plea  set  up  an  agreement  between  ant,  and  that  by  leaaon  thereof  tbe  annual 

the  parties,  dated  February  2fJ,  1885,  which  income  and  revenue  derived  ti^im  and  under 

recited  the  eighth  covenant  In  the  original  the  contracts  remaining  in  force  fell  much 

Indenture  of  lease,  In  these  words:  below  the  anm  of  $303,000.    This  evidence 

HEui.    T_  .x-  »^™,.  .(,..  ™^  •i.__ii-«^  '"w  offered,  in  connection  with  the  recitals 

"8th    In  the  event  that  any  of  Uie  railroad  ,     the  agw^ent  of  Pebruarv  27    1885.  Ax 

.    ^.^.,'^    .i.1  „™^i,^i,  ™!S^„^^  °ot  go'ern  the  Mtent  of  the  defeitdaaf  ■  11*- 

£°.S3'S'.S;.£-th'SL.3'd°o'iC  S",5^.'ss'i.r..'^.rI€^Js'£ 
Si  ff„'rsiiast-dSL'ffi  ^THS-idWrC^ 
f^T^;''.hria\sJ,=rdS.f^!*HHi^?jJ{SHr£s^ 

property,   or  shall  and   will    pay,    in   like  {,,  Sf  Dantrs.^  waa  not  agreed  ap*« 

'^f'r.'r.r.J^J.tlV^r^Z'^^  whi4'"^urevld:Sce''£!d'£S^n  'iSS^ 
««1Zi^  ^,i  «?  ft.?«^,™^Jf"  *>y  '"th  parties),  whether  the  plaintiff's  dt- 
ties  hereto  may  at  that  time  agree  upon.  ^^  ^i^  aatiority  from  the  atockholdei. 
The  agreement  pleaded  also  recited  tbe  re-  to  make  on  Its  behalf  the  agivemeDt  of  Feb- 
fosal  of  aome  ol  the  railroad  companies  ruary  87,  1885;  and  whether  tbe  delivery  of 
therein  mentioned  to  permit  tbe  leased  cars  that  agreement  was  on  tbe  undMStsndinK  that 
to  run  over  their  roads,  leaving  only  certain  It  abould  take  effect  immediately,  or  that  It 
lines  over  which  the  Jefendaut  was  still  shonld  be  conditional  upon  tbe  appruviJ  of 
running  cars  under  a  contract  with  the  Penn-   the   stockholders, — and   inatmctea  tbe  jury 

Srlvanla  Railroad  Company,  which  expired  that  to  warrant  a  verdict  for  the  deferaant 
anuary  S7,  1B85 ;  and  tliat  the  defendant  both  these  questions  must  be  answered  In  th» 
wss  negotiating  a  new  contract  with  that  defendant's  favor. 

company,  the  annual  income  and  revenue  to  But  that  agreement  was  admitted  to  have 
be  derivnl  from  and  under  which,  applicable  been  executed  and  delivered  In  Itehalf  of  tbe 
to  the  payment  of  rent  under  the  Indentura  plaintiff  corporation,  in  doe  form,  br  tb» 
of  lease,  would  fall  much  below  the  sum  of  proper  officers,  and  under  a  vote  of  Uie  board 
$201,000,  the  rent  agreed  on  in  that  inden-  of  direclon.  Even  if,  for  want  of  assent  of 
ture_;  and  that  It  had  become  necessary  to  tbe  stockholders,  it  did  not  bind  the  corpo- 
modify  that  indenture  In  respect  to  the  rent  ration  aa  fixing  a  new  rate  of  compensation, 
and  otberwlae.  it  was  competent  evidence  against  the  our- 

By  this  agreement.  In  consideration  of  the  potation  that  the  contracts  with  tbe  tmllrood 
premises,  it  wss  agreed  that  an  annual  rent  companies  had  been  terminated,  and  the  rev- 
of  |M,000,  in  equal  quarterly  payments,  to-  enue  derived  from  such  ooDtracta  thereby 
gether  with  one  fourth  of  the  taxes  to  I)e  diminished.  The  rulings  and  iMtractiona 
paid  by  the  plaintiff  to  the  State  of  Pennsyl-   which  denied  it  that  effect,   and  excluded 


the  plaintiff,  In  lieu  and   In  stead  of  the  dence  of  those  facts,  rest  upon  a  miscoDcep- 

aforesaid  sum  of  |364.000;  and  other  stipu-  tion  of  the  true  scope  and  meaning  of  the 

lations  were  made   in  modification  of  tbe  eighth  covenant  in  ttie  original  indentnre  of 

original  Indenture.  lease  above  quoted. 

'Hie  plaintiff  filed  a  replication,  denying  Tbe  manifest  pumoae  and  meaning  ol  this 

the  making  of  tbe  agreement  pleaded.  covenant  are  that,  in  the  event  suppoaad,  d    i 

At  the  trial,  in  June,  1884,  the  plaintiff  any  of  the  railroad  corapanlea  refiiaing  to 

gave  inevldence  Its  charterandtheindenture  permit  the  defendant's  cars  to  be  ran  over 

oonnted  on,  and  proved  that  It  had  received  their  roads  and  of  tha  defendaat's  iaooai* 
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nd  reveniie  there^  falling  below  the  annual 
■am  or  rent  of  $2A.000,  tne  defendant  shall 
Dot  oontinne  to  be  liable  to  pay  that  rent  or 
fom,  bat  may  elect  to  declare  the  leaae  void 
tad  to  surrender  to  the  plaintiff  the  leased 
nropertr,  or,  if  it  does  not  elect  to  annul  the 
leiae»  shall  pay,  in  like  manner  as,  and  in 
lien  of,  the  said  sum  of  $264,000,  such  sum 
or  share  of  the  net  revenue  from  Uie  remain- 
isg  lines  of  road  as  the  parties  may  at  that 
time  agree  mpon. 

The  alternative  required  of  the  defendant 
Is  DOt  that  the  defen&nt  shall  elect  to  avoid 
the  lease,  or  iliall  elect  to  pav  a  share  of  the 
oet  revenue ;  but  the  alternative  is  to  declare 
the  lease  void,  or  to  pay  a  share  of  the  net 
RTenae.  The  only  affirmative  election  con- 
templatedy  as  affecting  the  extent  of  the  de- 
fendant's liability,  is  an  election  to  declare 
the  lease  void.  If  the  defendant,  in  the  event 
nppoeed,  elects  to  declare  the  lease  void,  it 
is  DO  longer  liable  for  any  rent  whatever.  If 
it  does  not  elect  to  declare  the  lease  void,  it 
U  no  longer  iiable  for  the  original  rent,  but, 
b3r  Qkt  express  terms  of  the  covenant,  and 
vitbout  anv  further  act  or  election  otk  its 
ptit,  it  is  bound  to  pay  such  sum  or  share 
of  the  net  revenue  from  remaining  railroads 
Si  the  parties  may  at  that  time  agree  upon. 
If  the  parties  do  not  agree  upon  that  sum  or 
ihsre,  the  sum  which  the  defendant  shall  pay 
most,  of  course,  as  in  all  like  cases,  be  as- 
KSBed  by  the  Jury,  in  the  nature  of  a  guan- 
tem  w^sndt  depending  upon  the  beneBts  re- 
ceived by  the  aefenduit,  and  cannot  possibly 
exceed  the  whole  of  the  net  revenue  received 
by  the  defendant  from  the  remaining  railroad 
oootracts. 

The  erroneous  exclusion  of  the  evidence 
offered  by  the  defendant,  and  above  stated, 
directlj  affecting  the  amount  which  the 
plaintiff  bv  the  terms  of  the  original  lease 
was  entitled  to  recover,  requires  the  verdict 
to  be  set  aside  and  a  new  trial  ordered ;  and 
there  is  no  occasion  to  consider  whether  there 
wassny  error  in  the  rulings  and  instructions 
of  the  court  concerning  the  questions  after- 
wards submitted  to  the  Jury,  because  upon 
SDother  ^al  the  case  may  be  presented  in  a 
different  aspect. 
Judgment  ntened,  and  earn  remanded,  with 

mn    Hreehone  to  mi  atide  the  verdict  and  to  order  a 

^       —  irurf. 


Mr,  Jyetiee  Brown*  not  having  been  a 
Hiember  of  the  court  when  this  case  was 
irgued,  took  no  peat  in  its  decision. 


ftr.  PAUL,  imraEAPOLIS  AND  MANI- 
TOBA RAILWAY  COMPANY,  AppL, 

CHARLES  W.  QRSENALOH  st  al. 

(Bee  &  a  Beportarii  ed.  IMli 

Sigkte  ^  eettlere  on  landi  granted  to  railroad^ 
flwtffom  ^grant^-breaeh  ^condition. 

L  VBdvtheAot  of  Oongxesiof  JaneSi^UTi.ex- 
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tending  the  time  for  the  oompletion  of  the  St. 
Paul  k  Paofflo  Railroad,  upon  ooodltion  thai  the 
ilirhtB  of  actual  settlers  upon  the  lands  granted 
to  aid  ite  oooetnictioD  ^hall  be  saved  to  sooh  set- 
tlen,  one  who  had  prevlouslj  eettled  on  a  por- 
tion of  such  land  while  it  was  sut^Jeot  to  sale  and 
who  subeeqnently  receives  a  patent  therefor,  and 
his  grantee,  are  entitled  to  the  land  ss  against 
said  railroad  company. 

%  Where  an  Act  of  Oongress  I'^nuires  a  railroad 
company,  ss  a  condition  of  acquiring  any  rights 
under  the  Act,  to  sign  and  file  a  formal  sccept- 
anoe  of  its  conditions,  the  subsequent  continued 
poaseasion  and  uae  by  the  company  of  the  righta 
conferred  by  the  Act  will  make  it  aub^t  to  ita 
conditiona,  although  no  formal  acceptance  be 
made  or  lUed  by  the  company,  ao  long  as  no  ac- 
tion ia  taken  to  work  a  forfeiture  of  the  righta 
conferred  by  auch  Act. 

H  A  mere  breach  of  condition  does  not  of  itaelf 
work  a  forfeiture  of  a  grant;  acme  other  pro- 
ceeding muat  betaken  l^  the  grantor  to  indicate 
hia  intention  to  revoke  the  grant  on  account  of 
such  breach  and  to  take  poaaearion  of  the  prop- 
erty in  conaequence  thereof. 

rao.  24.] 
Anmod  and  Submitted  Nov.  6, 1890.    Decided 

March  j9,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  SUtes  for  the  District  of 
Minnesota  in  favor  of  defendants,  dismissing  a 
suit  in  equity  to  declare  plaintiff  the  owner  of 
certain  lands  and  to  declare  defendants' title 
invahd  and  to  enjoin  defendants  from  asserting 
title  to  auch  lands.    Aprmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  8.  U.  PinneTt  for  appellants: 
The  legal  title  to  tne  lands  in  question  vested 
in  the  Stato  of  Minnesota  in  trust  for  railway 

gurposes  before  the  defendant  Qreeoalgh  made 
is  settlement. 

United  Statee  v.  Cook,  86  U.  8.  10  Wall  598 
(92: 211);  Beecher  v.  Wetfierby,  95  U.  6.  517  (24: 
440). 

When  the  line  of  the  road  was  definitely  lo- 
cated the  title  to  the  lands  passed  at  once  as  of 
the  date  of  the  grant  to  the  State  of  Minnesota 
in  trust  for  the  St  Paul  A  Pacific  Railroad 
Company. 

Van  Wyck  t.  Knefxde,  108  U.  S.  885,  870  (27: 
202,  204);  Moore  v.  Bobbine,  96  U.  8.  588,  584 
(24:  850);  Southern  P.  R.  Co.  v.  Orton,  6  Sawy. 
157. 

From  and  after  the  completion  of  the  road 
opposite  to  and  coterminous  with  these  lands, 
the  St.  Paul  &  Pacific  Railroad  Company  was 
the  f  uU  equitable  owner  of  the  fee-simple  title 
thereto,  the  State  holding  the  naked  legal  title 
thereto  in  trust  for  the  company. 

Stark  V.  Starr,  78  U.  8. 6  WalL  402, 418  (18: 
925,  929);  Bameif  v.  Dot^,  97  U.  8.  652,  655 
(24: 1068,  1064). 

It  was  not  the  intention  of  chapter  201,  Laws 
of  Minnesota  1877,  approved  Mvch  1, 1877,  to 
affect  in  anyway  the  vested  rights  which  the 
St.  Paul  A  racmc  Companv  had  acquired  to 
the  lands  theretofore  earned  by  it;  nor  was  it 
within  the  power  of  the  Stete  to  do  so. 

MiUe County Y. BaHroad  Coe.  107  U.a558, 
664,  566  (27:  579,  581);  JBmigrani  Co.  v.  Wriffht 
County,  97  U.  a  889  (24:  912);  Emigrant  Co. 
y.  Adame  County,  100  tJ.  8.  61  (26:  668);  Tabo^ 
reek  v.  BurUng^  d  M.  R  R.  Co.2  McCrair^ 
UhAiehieon,  T.  d&  F.  B.  Co.  v.  Bebb^UEMM. 
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678;  Bmslie  y.  Toung,  24  Kan*  782:  fioe^  Idand 
CourUy  Supra,  v.  United  States,  71  tJ.  8.  4  WalL 
435,  446  (18:  419,  422);  Ifew  York  v.  Fune,  8 
HiU,  612;  MacdougaUy.  Faterson.  11  C.  B.  755; 
Bm.  v.  Tithe  Cammimonen,  14  Q.  B.  469. 

The  power  of  the  officers  of  the  Land  De- 
partment to  dispose  of  the  public  lands  exists 
in  and  is  derived  from  the  law.  This  is  their 
warrant  for  action.  Outside  of  it  they  are 
powerless  to  affect  the  rights  of  anyone. 

Stoddard  v.  Ohamben,  43  U.  8.  2  How.  818 
(11:  283);  Johnson  ▼.  Towsley,  80  U.  8. 13  Wall. 
72  (20:  485);  St,  Louis  Smelting  A  Btf.  Co.  v. 
Kemp,  104  U.  8.  686  (26:  875);  Boone  v.  Chiles, 
85  XL  8.  10  Pet.  177, 244  (9:  888. 411);  Curts  v. 
Cisna,  7  Biss.  266. 

The  Company  never  assented  to  the  provis- 
ions of  section  10  of  the  Act  of  March  1, 1877, 
and  never  in  any  way  waived  or  surrendered 
its  rights. 

Mo<yre  v.  BMins,  96  U.  8.  580  (24:  848); 
United  States  v.  Sehwrz,  102  U.  8. 378  (26: 167); 
Mjoen  V.  St.  Paul,  M,  db  M,  R.  Co.  9  Land  Dec. 
246;  Kemper  v.  St.  Paul  d  P.  B.  Co.  2  Copp, 
Land  Laws,  805. 

Mr.  S.  J.  R.  Mcltfillan,  for  appellees: 

The  legal  title  to  the  land  is  in  the  defendant 
James  Greenalgh,  the  grantee  of  his  co-defend- 
ant Charles  W.  Greenflgh,  who  took  by  patent 
from  the  United  8tates. 

NewhaU  v.  Sanger,  92  U.  8.  761  m-.  769); 
Kansas  P.  R.  Co.  v.  Dunmeyer,  113  U.  8.  6^ 
28: 1122);  Winona  db  St.  P.  B.  Co.  v.  Barney, 
d.  618,  628  (1109, 1112);  Leavenworth,  L.  <fc  Q. 
B.  Co.  V.  United  States,  92  U.  8.  783  m-.  634); 
Bice  V.  Sioux  City  <fc  St.  P.  B.  Co.  110  U.  8. 695 
(28:  289);  Western  B.  Co.  v.  DeOraff,  27  Mion. 
1;  Famsworih  v.  Minnesota  dP.  S.  Co.  92  TJ. 
8.  66  m:  535);  United  States  v.  Forbes,  40  U. 
8.  15  Pet  178  (10:  701). 

Prior  to  construction,  certificate  and  patent 
to  the  State,  no  title  passed  from  the  State  to 
the  Railroad  Company. 

TosemiU  VaUey  Case,  82  U.  8.  15  WaU.  77 
(21:82). 

ConsresB  alone  has  power  to  enforce  condi- 
tions ci  the  grant  to  the  State. 

MiUs  County  v.  BuHington  d  M.  R  R  Co. 
107  U.  8.  557,  565  (27:578,  581):  Bdgar  v.  Bee- 
lamation  Diet.  Ill  U.  8.  701,  7()3  (28: 569, 570); 
Emigrant  Co.  v.  Adams  County,  100  U.  8.  61 
(25:  568). 

The  settler  has  the  first  right  to  purchase  or, 
in  the  way  provided  by  law,  make  nis  pre-emp- 
tive right  in  the  land  a  title  in  fee. 

Frisbie  v.  Whitney,  76  U.  8.  9  WalL  196  (19: 
671);  Tosemite  VaUey  Case,  82  U.  8. 15  WaU.  91 
(21:  86);  Cedar  Bapids  d  M.  B.  B.  Co.  t.  Her- 
ring, 110  U.  8.  29  (28:  57);  Cedar  Bapids  d  M. 
B.  B.  Co.  V.  Courtright,  88  U.  8.  21  WalL  810 
(22:  582). 

If  the  time  within  which  the  warrants  might 
be  located  was  extended  by  Congress,  it  had 
the  right  to  annex  conditions  to  the  extension. 

FusseU  V.  Gregg,  113  U.  8.  550  (28:  998);  Bo- 
haU  V.  IH'Aa,  114  U.  8.  47  (29:  61);  FusseU  v. 
Hughes,  118  U.  8. 565  (S»:  998);  Lee  v.  Johnson, 
116  U.  8.  48  (29:  570);  Sparks  v.  Pierce,  115  U. 
8.  408-418  (29:  428,  429). 

Mr.  Justice  Field  delivered  the  opinion 
of  the  court : 

The  plaintiff,  the  St.  Paul,  Minneapolis 
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and  Manitoba  Railway  Company,  is  a  corpo- 
ration created  under  the  laws  of  Minnesota, 
llie  defendants  are  citizens  of  that  Stata; 
and  James  Greenalgh,  the  grantee  of  his  cth 
defendant,  Charles  W.  Greenalgh,  who  re- 
ceived a  patent  of  the  United  States,  cUim 
title  to  the  land  covered  by  that  patent.  TIm 
controversy  in  the  case  is  over  the  ownenhip 
of  this  land,  the  plaintiff  contending  that  n 
is  a  part  of  the  grant  made  hy  Congreos  to 
the  State  of  Minnesota  on  the '3^  of  liarcli, 
1857,  to  aid  in  the  construction  of  certain 
railroads,  and  by  the  State  conveyed  to  ths 
St.  Paul  and  Pacific  Railroad  Company,  to 
the  rights  of  which  the  plaintiff  has  suc- 
ceeded. The  defendants  controvert  this  po- 
sition, contending,  first,  that  the  premises  in 
controversy  were  never  covered  by  the  grant 
vp  the  State,  and  therefore  never  passed  by 
its  conveyance  to  the  St.  Paul  and  Pacific 
Railroad  Company ;  and,  second,  that  if  tb^ 
were  a  part  of  that  grant,  and  by  the  con- 
veyance of  the  State  passed  to  that  railroad 
company,  the  extension  of  the  time  to  con- 
plete  the  road,  which  it  was  authorized  to 
construct,  released  them  from  its  claim. 

Li  the  case  of  the  St.  Paul  d  P.  R  Co.  v. 
Northern  P.  R  Co.,  recently  decided  [posi,  p. 
77],  we  had  occasion  to  consider  somewhat  it 
length  the  grant  of  Congress  to  the  State  of 
Minnesota  by  the  Act  of  March  8, 1857,  and  the 
changes  in  it  by  subsequent  legislation,  par- 
ticularly by  the  Joint  R^lution  of  Congress  of 
July  12, 1^2,  authorizing  a  change  in  tiie  lina 
of  one  of  the  branch  railroads,  and  by  the  Act 
of  March  3,  1865,  increasing  the  altemats 
sections  granted  on  each  side  of  the  road  froa 
six  to  ten  sections,  and  enlarging  the  in- 
demnity limits  from  fifteen  to  twenty  milsi^ 
and  the  Act  of  March  3,  1871,  authOTizing  a 
change  of  certain  designated  lines  in  con- 
sideration of  the  relinquishment  of  lands 
alouK  them. 

In  the  year  1871  the  St.  Paul  and  Fsdile 
Railroad  Company,  under  the  assumed  author- 
ity of  the  Act  of  March  8,  1871,  located  tin 
line  of  a  road  from  St.  Cloud  to  St.  Vin- 
cent, passing  through  Qlyndon  and  Crook* 
ston,  differing  and  distinct  from  the  deflnits 
location  made  by  the  predecessw  of  that 
company  in  1857.  On  the  7th  of  Novembor. 
1871,  a  map  of  this  new  locaticm,  ceitiflad 
by  the  officers  of  the  company,  was  filed  with 
the  governor  of  the  State,  and  on  the  Mk 
of  Eiecember  following  a  copy,  properly  orr^ 
tified  and  approved  by  the  Semtarr  of  tht 
Interior,  was  filed  in  the  office  of  tue  oosi* 
missioner  of  the  General  Land  Office.  After- 
wards, by  an  Act  of  Congress,  passed  Msidk 
8,  1873  (17  Stat.  chap.  881,  p.  681),  thU  lo- 
cation was  recognized  ana  virtually  a|h 
proved   by  an  extension  of  time  to  the  ooo* 

f»any  for  the  completion  of  the  road  as  thai 
ocated  within  nine  months  from  the  tiM 
previously  prescribed.  Whatever  doubt  m 
to  the  regularity  or  validity  of  the  locatios 
might  otherwise  arise,  there  can  be  none  d 
its  validity  from  the  time  of  this  reoogni- 
tion. 

On  February  15,  1872,  after  the  map  o( 
definite  location  was  filed,  the  Secictsry  d 
the  Interior  ordered  a  withdrawal  from  nie 
or  other  disposition,    of  the  odd-numbend 
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•TftioDS  within  twenty  miles.  On  June  18, 
l!^  tlie  Secretary  directed-  the  vacation  of 
Uiis  order.  On  the  26th  of  June  the  defend- 
tQi,  Charles  W.  Greenalgh,  settled  on  the 
land  in  controversy,  which  is  within  ten 
miles  of  the  line  of  the  road,  and  within  its 
place  limits.  See  Barney  y.  Winona  dk  8t. 
P.R.a>.,  117  U.  8.  228,  231  [29:858,  859], 
correcting  in  this  particular  the  decision  m 
lis  U.  S.  618  r28:  1109].  After  the  seUle- 
mest.  be  resided  upon  the  land  and  made  im- 
piorements  thereon.  He  subsequently  filed 
tod  proved  up  his  claim,  and  obtained  a  pat- 
ent of  the  United  States.  On  September  4, 
1872,  the  order  of  vacation  was  duly  revoked. 
As  thus  seen  the  settlement  of  this  defendant 
wis  oommenoed  during  tho  period  when  the 
withdrawal  of  the  lanjs  from  sale  or  other 
dironsition  was  not  in  force. 
The  Act  of  Confuess  of  June  22,  1874  (18 
I  8ut  chap.  424,  p.  208),  in  its  first  section 
declares  that  it  extends  to  the  St.  Paul  and 
.  FMific  Railroad  Company  the  time  for  the 
•J  completion  of  its  roads  to  March  8,  1876,  and 
*ix>  loneer,  upon  the  following  conditions : 
That  all  rights  of  actual  settlers  and  their 
gruitees  who  have  heretofore  in  good  faith 
entered  upon  and  actually  resided  on  any  of 
said  lands  prior  to  the  passage  of  this  Act, 
or  who  otherwise  have  legal  rights  in  any  of 
such  lands,  shall  be  saved  and  secured  to 
mcfa  settlers  or  other  such  persons  in  all  re- 
spects the  same  as  if  said  lands  had  never 
been  granted  to  aid  in  the  construction  of  the 
laid  Imes  of  railroad. " 

In  its  second  section  it  required  the  com- 
pany, as  a  condition  of  acauiring  any  rights 
imder  the  Act,  to  sign  a  formal  ac^ptance 
of  its  conditions,  and  file  such  acceptance  in 
tke  Department  of  the  Interior  for  record  and 
pitaervation.  It  does  not  afiirmatively  ap- 
pear that  any  such  acceptance  was  ever 
signed;  but  as  the  company  continued  to  as- 
sert and  exercise  ownership  over  the  road  and 
k  other  property,  after  the  expiration  of  the 
'  time  for  comi)leting  the  road,  to  the  same 
extent  as  previously,  it  will  be  considered, 
ia  the  absence  of  proof  to  the  contrary,  as 
ksfing  in  fact  accepted  the  conditions  im- 
posed, and  relinquished  all  claim  to  the 
bads  thus  settled  upon  and  occupied. 

h  aeems  also  that  the  State  of  Minnesota, 
Mtfae  first  of  March,  1877,  enacted  that  the 
nilnMul  company  should  not,  **  in  any  man- 
■cr,  directly  or  indirectly,  acquire  or  be- 
eoBK  seised  of  any  right,  title,  interest,  claim 
9  demand  in  or  to  any  piece  or  parcel  of 
U  .  .  .  upon  which  any  person  or 
pnoos  have  in  good  faith  settled,  and  made 
<r  aeqnired  valuable  improvements  thereon, 
•B  or  before  the  passai^  of  the  Act. " 
The  road  cf  the  plaintiff  under  considera- 
tioa  here  vas  not  completed  till  November, 
190^  and  consequently  the  rights  granted  to 
fteOompany  were  subject  to  forfeiture,  or 
tt  least  the  Company  was  subject  to  hostile 
Kooeedings,  for  breach  of  this  condition  at- 
^mM  by  law  to  the  grant.  A  mere  breach 
«  condition  does  not  of  itself  work  a  forfeit- 
ve  of  a  nmnt ;  some  other  proceeding  must 
be  tikai  oy  the  grantor  to  indicate  his  dis- 
iitiaCaetioa  with  the  breach  and  his  intention 
li^eiereiae  hla  rights  to  revoke  the  grant  and 


take  possession  of  the  property  in  consec[uence 
thereof.  While  in  this  case  no  specific  ac- 
tion was  taken  by  Congress  to  work- a  forfeit- 
ure of  the  grant,  or  by  the  State,  yet  the  con- 
tinued possession  and  use  of  the  property  by 
the  Company  were,  in  fact,  subject  to  the 
condition  that  the  rights  of  settlers  upon  the 
lands  at  the  time  should  not  be  interfered 
with,  where  such  settlements  had  been  made 
in  good  faith,  as  was  the  case  in  the  present 
instance.  And  it  would  be  in  the  highest 
degree  inequitable  to  allow  the  Company  to 
have  all  the  benefits  of  the  extension  of  time  to 
complete  its  road,  so  as  to  avoid  any  forfeit- 
ure of  its  privileges  and  franchises,  without 
at  the  same  time  holding  it  to  the  conditions 
affecting  the  rights  of  settlers  upon  the  lands 
of  the  Company,  in  consideration  of  which 
the  extension  was  made. 

We  think,  therefore,  that  the  defendant 
James  W.  Greenalgh,  under  the  patent  issued 
to  his  co-defendant  Charles,  upon  proof  of 
the  latter 's  settlement  and  subsequent  im- 
provements, had  the  better  right  to  the  land 
m  controversy,  and  t?ie  decree  of  the  court  be- 
low ia  aprmed, 

St.    PAUL,    MINNEAPOLIS    &    MANI- 
TOBA RAILWAY  COMPANY,  Appt., 

V. 

CHARLES  WENZEL. 
(See  8.  C.  Beporter*o  ed.  28.) 

8t,  Paid,  M.A  M.R,  Co.  v.  ChreenaUgh^  ante,  p.  71, 
followed. 

jT^o.  26.] 

Argued  and  Submitted  Nov.  6,  1890,    Decided 

March  f ,  1891, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Minnesota  in  favor  of  defendant,  dismissing  a 
suit  in  equity  to  declare  plaintiff  the  owner  of 
certain  lands  and  to  declare  defendant's  title 
invalid  and  to  enjoin  defendant  from  assert- 
ing title  to  such  lands.  Affirmed. 
Mr,  8.  U.  Pinney  for  appellant. 
Mr,  S.  J.  R.  MeSUllsui  for  appellee. 

Fer  Curisun: 

This  case  involves  the  same  question  de- 
cided in  St.  Paul,  Minneapolis,  and  Manitoba 
Bailroad  Company  v.  Oharlee  W.  Greenalffh 
and  James  OreencUgh  [ante,  p.  71],  and  upon 
the  authority  of  that  case  the  decree  wiU  be 
affirmed. 


COVINGTON  STOCK-YARDS  COM- 
PANY, Appt.^ 

«. 

CHARLES  W.  KEITH  kt  au 

(See  a  a  Beporter*li  ed.  VB^Ufl,} 

Bailroad  company  as  carrier  qf  live  stoch-^ 
duty  of  carrier — cannot  charge  extra  for  de- 
livery through  stock  yards  provided  by  itself 
cr  another— ddivery  through  facUittes  fur- 
nished  by  consignee. 


[23] 


[IM] 


1.    A  railroad  company, 
is  obliged  to  provide 


a  oarrier  of  live  itook, 
means  and  fac<1l- 
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_187  BuTBMia  OOUBT  OF  TH»  UMITMD  SfWAXW^  Oot  Tbi^ 

B«taii«aeiTiivtlv«ibwkoirBredWltforaUp-  Its  Block  od  ud  from  Ita  tnlns  «t  that  ett^. 
•nt  and  tor  Ha  ddtrarr  to  tba  oonsiSDee.  ud  fjig  petition  klleged  that  Eelth  wu  the  mo- 
)tintlu>utsp«aUloontnwt  require  oompen-    nietor  of  certain  live-Btock  lota  and 


If  proTid-  jj^j  Q{tT  Inunedlatelr  west  of  tboae  tMlons- 

^^*°°_™  nir  to  the  CoTlngttm  Btod-Taidi  ComiMW, 

""•""•^  uid  MMUVted  from  titem  far  only  odb  itrat 

.  „      _>    ^  .       _._  lixty  feet  in  width ;  that  M  waa  norlded 

^J^l^^'S^i^iSfS^  J!?1S  "1^  »»  t>»  neceasaiT  meant  of  ncelrbw. 

S!;i!!3rL'Sl2i'I^^S^^SJ^S  reeding  and  caring  ro/auchatodka.  he  pS 

•lo^andliraTMaiiBttlMplaoeofDiilDulliigto  rthen  for  sale ;  and  that  his  lota  and  wdi 


&   A  oairter  «f  Hn  nook  oannot  mak«  a  ipedBl  Harch  1,  1886.  and  until,  by  the  direction  (tf 

otaarsefoiioerelTraaelTlncordeUTerinfitiiiuHl  ibe  receiver,  the  platforma  connacHng  them 

AnKi^  atook  Tank  prorMed  bj  iiadf,  and  It  irith  the  railnud  were  torn  np  and  woaawd 

Monot  bTeat  anotber  corpoiatkMi  with  author-  imflt  for  use.    Tbe  pnyer  of  the  petiUoMr 

'     totatpoaetrardeDaof  thatUnduponahippen  waa  for  a  rule  against  the  reoeirar  to  ahow 

— '-' i^use  why  be  ebould  not  deliver  to  him  ^ 


■  not  provide    gome  convenient  and  suitable  place  onhrida 

_'  of  Uve  atook    ,f  the  lota  or  yards  of  the  said  Covington 

DDtiaoced  (o  be  oarrted  bj  It,  It  mv  Jj«™-    Stock-Tarde   Company,  free  frwn  other  Sua 


palled  to  «lv«r  throu^fadlltieafiinilahedbT    the  cuatomaiy  freight  (iarges  fbr  transporta- 
rh-»™.ri™«.  ^1^^   ^j,  ^j^  ^^^^  byorconaigned  to  him 

tnd  brought  over  said  rMd  to  Covltietoa. 
The  receiver  flled  a  response  to  Uie  rale, 

,  J  .   I    ™      ,   „  md  an  order  waa  entered  giving  leave  to  thi 

A  PPBAL  from  a  decree  of  tbe  CSreuit  Court    Covington  StwA-Tards  Ojmpany  to  «le  aa 

A  of  tbe  United  Statea  for  the  Dlatrlct  of   intervening    petition   against   the    railnad 

Kentucky,  that  tlieKeninoky  Central  Railroad    oonipany  and  Keith,  and  requiring  the  latter 

Company  and  iu  receiver  receive  and  deliver   partiea  to  litigate  between  themaelvea  the 

Hvo  stock  free  from  any  extra  charge  for  its   question  of  the  validity  of  tbe  above  agree- 

paming  ihrough  the  ttock  yards  of  the  Gov-    ^^^t  of   1B8I.    The  Wock- Tarda  Oompan 

tngton  atock-Tards  Company,  or  rewive  and    tiltd  auch  a  petitlrai,  claiming  all  tbe  rigfati 

deliver  the  aame  at  the  platform  and  chute  pro-   .rranted  by  the  agreement  tefen«d  to^   and 

vided  bv  the  appellees,    ^nuil.  alleging  tt>at  it  had  expended  alxty  tbouMod 

TTie  ftcu  are  stated  In  tbe  opinion.  doJlaialn  constructing  depots,  platfiwma  and 

Jfr.  E.  D.  Bwtor  for  appellanL  chutes,  as  required  by  that  agraement. 

No  oounae)  lor  appellees.  Referring  to  that  agreement  it  appeaia  that 

the  Stock-Tards  Company  stipulated  that  its 

Jfr.  Jti»tie«  Hnrina  delivered  tbe  opinion   yards  on  tbe  Hoe  of  tbe  railro«d  in  Coving- 

of  Uie  court :  ton  should   be  maintained   in   good  ordei. 

On  the  S8th  of   January,   1886,    George  T.    properly   equipped   with  suitable   fencing, 

ii_  — J   I T>     .^-.—  I — .1....-J  i_  .1..   feeding  pens  and  other  cnstoman  cooven- 

I  for  handling  and  caring  for  live  HoA, 


Bliss  and  laaac  E.    Gates  Instituted  in  the  feMlng  pens  and  other  cnstoi 

court  below  a  suit  In  eauitvaeainstlhe  Ken-  lenoesfor  handling  and  cariii~  ' 

a  corpora-  and  to  Uiat  end  it  would  keei 

aure  of  a  ctent  number  of  skilled  worl 

mortgage  or  deed  of  trust  given  to  secure  the  tbe  operations  required  of  It,  and 


tion  of  Kentucky,  tor  the  rorecloaure  of  a  ctent  number  of  skilled  workmen  to  perfom 
mortgage  or  deed  of  trust  given  to  secure  the  the  operations  required  of  It,  and  generally  to 
payment   of   bonds  of   that  comiany  tor  a    do  such  labor  as  Is  usually  provided  for  Ii 


large  amount;  In  which  suite  nceiver  was  stock  yards  of  the  best  cIbhb,  namely,  to  load 

appointed  who  took  possession  of  the  rail-  and  unload  and  care  for'ln  the  beiit  manner 

road,  with  authority  to  operate  it  ilntil  the  all  live  slock  delivered  to  them  by  the  par^ 

forthet  order  of  the  court.  of  the  first  part   ftbe  tailroad  company]  at 

The  present  proceeding  was  begun  on  the  their  own  risk  of  damage  whilesodoinr.  and 

IBth  of^  June,  1886,  bv  a  petition  Bled  In  tbe  In  no  event  to  charge  more  than  slxty'centa 

foreclosure  suit  by  Charles  W.  Keith,  wbo  per  car  of  full  loade   for  loading  and  sls^ 

waa  engaged  in  buying  and  selling  on  com-  cents  per  car  for  unloading,  anano  cbargea 

mission,  as  well  aa  on  his  own  account,  live  to  be  made  for  hanilllnKleea  than  full  loadaaa 

■tockbroughttoandshippedfromtheCity  of  per  waybills."    The  Block -Yards  Comp«ij 

Covington.    Kentucky,    over   the   Kentucky  alsoagreed  to  become  liable  for  those  cbargea 

Central   Railroad,      Tbe   petition  proceeded  and  to  collect  and  pay  over    to  the  rallruid 

upon  the  ground  that  unjust  and  Illegal  dis-  company,  aa  demanded  from  time  to  tima^ 

crimlnHiion  had  been  and  waa  being  made  such    monev   as  came    Into   Its   handa,  tha 

against  Keith  by  the  receiver  acting  undei  charges  for  feeding  and  caring  for  live  stock 

and  pursuant  lo  a  written  agreement  made,  not  to  be  more  than  waa  charged  for  similar 

November   19,   1881,    between   the   tallroad  services  and  auppliea  at  other  stock  yarda  of 

company   and   the    Covington   Btock-Tardi  the  country.     The  railroad  oom^ny,  upon 

Company,  a  corporation   created  under  thi  its  part,  agreed  to  pay  the  Stock-Taida  Con- 


general  laws  of  Kentucky,  tbe  yarda  of  Uii    pany  the  above  suma  for  loading  and   i 
fittterOompany  located  in  Covington,and  coo'    loaalng  and  otherwise  acting  as  Ita  ager' 
h  the  railroad  tracks  in  tliat  city,    the  collection  of  freights  and  charges  i 


bring  the  only  depot  of  the  railway  companj  such  business  aa   was  turned   over  lo  it  by 

that  was  provided  with  the  necessary  plat-  the  railroad    company ;    that    It    would    re- 

tonnsaadcbutoa  for  receiving  OTdiBcharglng  quire  all  cars  loaded  at  yarda  for  ihipmest 

74  in  D.  8. 


im. 
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•oath  or  euX  to  be  carefally  bedded,  which 
the  Stock- YardB  Company  was  to  do  at  the 
ntee  oauallT  chtfged  in  other  vaids ;  that 
it  would  make  the  yards  of  the  Stock- Yards 
[111]  Gompany  its  *  depot  for  delivery  of  all  its 
lite  stock,*  during  the  term  of  the  contract, 
and  not  buildt  ''nor  allow  to  be  built,  on  its 
ri^  of  way,  any  other  depot  or  yards  for  the 
teoradon  A  live  stock.**  The  delivery  of 
stock  in  cars  on  switches  or  sidings  prodded 
for  the  purpose  was  to  be  considered  a  deliv- 
err  of  the  stock  to  Uie  Stock- Yards  Company, 
wtkidi,  from  that  time,  was  to  be  responsible 
for  the  stock  to  the  railroad  company.  To 
protect  the  business  of  the  Stock- Yards  Com- 
pany from  damage  in  case  the  railroad  ex- 
tenoed  its  track  over  the  Ohio  River,  the  rail- 
road company  agreed  that  during  the  term  of 
the  contract  the  rate  of  freight  from  all  points 
on  its  road  and  connections  should  ^  not  be  less 
than  ftve  dollars  per  car  more  to  the  Union 
Yards  of  Cincinnm  than  the  rate  to  Covine- 
loo  ^tfds  from  the  same  points;**  that  its 
business  arrangements  with  anv  other  rail- 
road or  transpOTtation  line  should  be  subject 
to  this  agreement ;  and  that  the  yards  of  the 
Stock- Yards  Companv  **  shall  be  Uie  depot  for 
all  live  stock  receivea  from  its  connections  for 
Cincinnati  or  eastern  markets.**  The  agree- 
ment by  its  terms  was  to  runain  in  force  for 
fifteen  years. 

In  the  progress  of  the  cause  £.  W.  Wil- 
son, by  consent  of  parties,  was  made  a  co- 
petitioner  and  co-respondent  with  Keith. 

By  the  final  decree  it  was  found,  ordered 
snd  decreed  as  follows :  **  It  is  the  duty  and 
\tgfl  obligation  of  the  Kentucky  Central 
R^lroad  Companv,  as  a  common  carrier  of 
live  stock,  to  provide  suitable  and  convenient 
means  and  facilities  for  receiving  on  board 
its  cars  all  live  stock  offered  for  shipment 
over  its  road  and  its  connections  from  the  City 
of  Covioffton,  and  for  the  discharge  from  its 
csn  of  all  live  stock  brought  over  its  road  to 
tlw  said  City  of  Covington,  free  of  any  charge 
.  other  tiian  the  customary  transportation 
disrges  to  consijirnors  or  consiniees ;  and  that 
the  said  petitioners,  Keith  and  Wilson,  live- 
stock dealers  and  brokers,  doing  business  at 
the  City  of  Covington,  and  proprietors  of  the 
Banner  Stock- Yaras  at  that  place,  are  enti- 
tled to  80  ship  and  receive  over  said  road  such 
live  stock  without  being  subject  to  any  such 
additional  charges  imposed  by  said  receiver, 
laid  railroad  company  or  other  person  or 
corporation.  Hie  court  further  finds  and  de- 
crees that  the  alleged  contract  entered  into 
[lit]  by  and  between  the  said  railroad  company 
tad  the  said  Covington  Stock- Yards  Com- 
piny,  of  date  the  19th  day  of  November,  1881, 
does  not  entitle  Uie  said  Stock- Yards  Com- 
psny  to  impose  upon  any  shipper  of  live  stock 
OTv  said  road,  passing  such  stock  through  the 
yards  of  said  company  to  and  from  the  cars 
of  said  railroad  company,  anv  charge  what- 
erer  for  such  passage.  It  is  stipulated  in  said 
coDtrsct  that  said  &ock- Yards  Company  shall 
estsblish  and  maintain  suitable  yards  or  pens 
for  reoeivinff,  housing,  feeding  and  caring 
for  live  sto(3:,  and  to  receive  sll  such  stock, 
sod  losd  and  unload  the  same  upon  and  from 
the  osrs  of  said  company  transported  on  or  to 
be  tnnsported  over  said  road  for  a  cdmpensa- 


timi  of  sixty  cents  per  carload,  to  be  paid 
by  said  railroad  companv  for  and  during  the 
period  of  fifteen  years  from  the  date  of  said 
contract,  which  has  not  yet  expired,  while 
the  said  railroad  company  agreed  that  it 
would  not  durinff  said  period  establish  or  al- 
low to  be  established  on  the  line  of  its  road 
or  on  its  right  of  way  in  said  City  of  Cov- 
ington any  other  platform  or  depot  than  that 
of  said  Stock- Yaras  Company  for  the  receipt 
or  delivery  of  such  live  stock.  .  .  . 
The  court  doth  further  find  that  the  general 
freight  depot  of  the  said  railroad  company 
in  the  said  City  of  Covington,  at  the  terminus 
of  its  road  between  Pike  and  Eighth  Streets, 
is  not  a  suitable  or  convenient  place  for  the 
receipt  and  delivery  of  live  stock  brought  to 
the  said  city  or  to  be  shipped  therefrom  over 
said  road,  and  neither  saia  railroad  company 
nor  said  receiver  having  provided  such  suit- 
able depot  or  place  therefor,  except  the  yards 
of  said  Stock- Yards  Company,  it  is  now  or- 
dered and  decreed  that  the  said  railroad  com- 
pany and  said  receiver  shall  hereafter  receive 
and  deliver  from  and  to  the  said  Keith  & 
Wilson  at  and  through  the  said  Covington 
stock- vards  all  such  live  stock  as  may  be 
brought  to  them  or  offered  by  them  for  ship- 
ment over  said  road  and  its  connections, 
upon  the  consent  of  said  stock  yards,  in 
writing,  that  it  may  be  so  done,  beinff  filed 
in  this  court  and  cause  on  or  before  toe  1st 
day  of  January  next  after  the  entry  of  this 
decree,  free  of  any  charge  for  passing  through 
said  yards  to  and  from  the  cars  of  said  rail- 
road comi)any.  In  default  of  such  consent 
being  so  filed,  it  is  ordered  and  decreed  that, 
upon  said  Keith  &  Wilson  putting  the  plat- 
form and  chute  erected  by  them  on  the  land 
of  said  Keith  adjacent  to  the  live-stock 
switdi  of  said  railroad  company  north  of 
said  stock-yards,  the  said  railroad  company 
and  said  receiver  shall  receive  and  deliver 
all  such  live  stock  to  said  Keith  &  Wilson 
as  shall  be  consigned  to  them  or  eithei  of  them 
or  be  offered  by  them  or  either  of  them  for 
shipment  at  said  platform.  The  said  Keith 
&  Wilson  shall  provide  an  agent  or  represen- 
tative at  said  platform  to  receive  such  cattle 
as  they  may  be  notified  by  said  railroad  com- 
pany or  said  receiver  are  to  be  delivered  to 
them  thereat,  and  they  shall  give  the  said 
railroad  company  or  said  receiver  reasonable 
notice  of  any  shipment  desired  to  be  made 
by  them  from  saia  platform  to  conform  to  the 
departure  of  live-stock  trains  on  said  road.  ** 

The  railroad  company,holding  itself  out  as 
a  carrier  of  live  stock,  was  under  a  leffal  ob- 
ligation, arising  out  of  the  nature  of  Its  em- 
ployment, to  provide  suitable  and  necessary 
means  and  facilities  for  receiving  live  stock 
offered  to  it  for  shipment  over  its  road  and 
connections,  as  well  as  for  discharging  such 
stock  after  it  reaches  the  place  to  which  it  is 
consigned.  The  vital  question  in  respect  to 
such  matten  is,  whether  the  means  and  facil- 
ities so  furnisned  by  the  carrier  or  by  some 
one  in  its  behalf  are  suflcient  for  the  reason- 
able acconmiodation  of  the  public  But  it 
is  contended  that  the  decree  is  erroneous  so 
far  as  it  compels  the  railroad  company  to  re- 
ceive live  stock  offered  by  the  appellees  for 
shipment  and  to  deliver  live  stock  consigned 
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to  them,  free  from  any  charge  other  than  the 
cu8toinu7  one  for  transportation,  for  merely 

Cing  into  and  through  the  yards  of  the 
[ngton  Stock- Tarda  Company  to  and  from 
the  cars  of  the  railroad  company.  As  the 
decree  does  not  require  such  stock  to  Iw  deliv- 
ered in  or  Uirough  the  yards  of  the  appellant, 
except  with  its  writtisn  consent  filed  in  this 
cause ;  as  such  stock  cannot  be  properly  loaded 
upon  or  unloaded  from  cars  within  the  limits 
of  the  city,  except  by  means  of  inclosed  lots  or 
yards  set  apart  for  that  purpose,  and  conve- 
niently located,  in  or  through  which  the  stock 
may  be  received  from  theshipper  ordelivered 
]  to  the  consignee,  wiihout  danger  or  Incon- 
venience  to  the  public  in  the  vicinity  of  the 
place  of  shipment  or  discharge :  and  as  the 
appellant  has  voluntarily  undertaken  to  dis- 
charge the  duty  in  these  matters  that  rests 
upon  the  railroad  company, — the  contention 
Just  adverted  to  is.  in  eSect,  that  the  carrier 
may,  without  aspecial  contract  for  that  pur- 
pose, require  the  shipper  or  consignee,  in  ad- 
dition to  the  customary  and  legitimate 
Bhargea  for  transportation,  to  compensate  it 
for  supplying  the  means  and  facilities  that 
must  be  provided  by  it  In  order  to  meet  its 
obligations  to  the  public.  To  Uiis  proposition 

When  animals  are  oifer»]  to  a  carrier  of  live 
■lock  to  be  transported  it  is  its  duty  lo 

charged,  at  least  In' a  town  or  city,    without 


ts  duty  1( 
then) ;  and  that  duty  cannot  be  emcicntly  dis- 
charged, St  least  In  a  town  or  city,  without 
the  aid  of  yards  in  which  the  stock  offered 
for  shipment  can  be  received  and  handled 
with  BBiety  and  without  inconvenience  to  the 
public  while  being  loaded  upon  Hie  cars  in 
which  they  are  to  be  transported.  So,  when 
live  stock  reach  the  place  to  which  they  are 
consigned,  it  Is  the  duty  of  the  carrier  to  de- 
liver them  to  the  consignee  ;  and  such  deli' 
eiy  cannot  be  safely  or  e&ecti 
in  or  through  inclosed  yardf 
nlent  to  the  place  of  unloading.  In  other 
words,  the  duty  to  receive,  transport  and  de- 
liver live  stock  will  not  be  fully  discharged, 
unless  the  carrier  makes  such  Drovislon.  at 
the  place  of  loading,  as  will  enable  it  to  prop- 
erly receive  and  load  the  stock,  and  such 
prorision,  at  the  place  of  unloading,  as  will 
enable  it  to  properly  deliver  the  stock  to  the 
consignee. 

A  railroad  company,  it  Is  true,  Is  not  a  car- 
rier of  live  stock  with  all  the  responsibilltieB 
that  attend  It  as  a  carrier  of  goods.  Iforih 
Ftntuyltania  R.  Cb.  v.  Comm«reM  Bajti,  128 
U.  S.  727,  7M[81:  287,  290].  There  are 
recognised  limitations  upon  the  duty  and  re- 
sponsibility of  carriers  of  inanimate  property 
that  do  not  apply  to  carriers  of  live  stock. 
These  limitations  arise  from  the  nature  of  the 
particular  property  transported.  "But,"  this 
court  Mid,  in  the  case  just  cited,  "notwith- 
standing this  diSerence  in  duties  and  respon- 
stbilities,  the  railroad  comptuty,  Ivhen  It 
ii  undertakes  generally  to  cany  nich  freight, 
become!  subject,  under  similar  conditions,  to 
lite  tame  obligations,  m  far  as  the  deliverr  of 
tiie  animals  which  are  safely  transportea  Is 
ooncemed,  •>  f  n  the  case  of  goods.  They  are 
to  he  delivered  at  the  place  of  destination  to 
thu  party  designated  to  receive  them  If  he  pre- 
■BDta  hlmielf,  or  can  with  reasonable  ettotU  be 
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stock,  is  more  strictly  enforced.** 
The  same  principle  necessarily  applies  to  the 
receiving  of  liveatockby  the  carrier  for  trans- 
portation. The  carrier  mu^t  stall  times  be  in 
proper  condition  both  to  receive  from  tbe 
shipper  and  to  deliver  to  the  consignee,  ac- 
cording to  tbe  nature  of  the  property  to  be 
transported,  as  well  as  to  the  necessities  of 
the  respective  localities  in  which  it  is  re- 
ceived and  delivered.  A  carrier  of  livestock 
has  no  more  right  to  make  a  special  charge 
for  merely  receiving  or  merely  deliveriog 
such  stock.  In  and  through  stock  yarda  provid- 
ed by  itself,  in  order  that  it  may  properly 
receive  and  load,  or  unload  and  deliver, 
such  stock,  than  a  carrier  of  passengers  may 
make  a  special  charge  for  the  use  of  its  pas- 
senger depot  by  passengers  when  proceeiling 
to  or  coming  from  its  trains,  or  ttiana  carrier 
mav  charge  the  shipper  for  the  use  of  its  gen- 
eral freight  depot  in  merely  delivering  bia 
goods  for  shipment,  or  the  consignee  of  such 

Soods  for  its  use  in  merely  receiving  them 
lere  within  a  reasonable  time  after  they  ai« 
unloaded  from  the  cars.  If  tbe  carrier  may 
not  make  such  special  charges  in  respect  to 
stock  yards  which  Itself  owns,  maintains  or 
controls,  it  cannot  Invest  another  corporation 
or  company  with  authority  'o  impose  burdens 
of  that  kind  upon  shippers  and  consignees. 
The  transportation  of  live  stock  begins  with 
their  delivery  to  the  carrier  to  be  loMed  upon 
its  cars,  and  ends  only  after  the  stock  ia  un- 
loaded and  delivered  or  oSered  to  be  delivered 
to  tbe  consignee,  if  to  be  found,  at  euch  place 
as  admits  of  their  being  safely  taken  into 
possession. 

We  must  not  be  understood  as  holding 
that  the  railroad  company,  in  Uiis  case,  was 
under  any  legal  obligation  to  furaidi,  orcsusd 
to  be  furnished,  suitable  and  coDvenient  ap- 
pliances for  receiving  and  delivolng  live 
stock  at  every  point  on  its  line  In  tbe  City 
of  Covington  where  persons  engaged  In  buy- 
ing, aelling  or  shipping  live  stock  chose  to 


loading  and  unloading  of  live  Stock,  it  is 
onlyrequiredby  the  nature  of  its  employment 
to  furnish  ^ch  facilities  as  are  lesMOsbly 
sufficient  for  the  buainess  at  that  city-  So 
far  as  tbe  record  discloses,  tbe  Tarda  main- 
tained by  tbe  appellant  are,  fortbe  purpcees 
just  stated,  equal  to  all  tbe  needs,  at  that 
city,  of  shippers  and  consignees  of  live  slock ; 
ana  if  the  appellees  hsd  been  permitted  to 
use  them,  without  extn  diarge  for  mere 
"  yardage, "  they  would  have  been  witlkoat  Just 
ground  of  complaint  In  that  regard;  torltdid 
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B0(  ooDoon  them  whether  the  railroad  com- 
ptay  itaelf  maintained  stock  yards  or  em- 
ployed anoUier  company  or  corporation  to 
npply  Uie  facilities  for  receiving  and  deliv- 
ering liTc  stock  it  was  under  obligation  to  the 
pnbnc  to  famish.  Bat  as  the  appellant  did 
not  accord  to  appellees  the  privileges  they 
were  entitled  to  from  its  principal,  the  car- 
rier, and  as  the  carrier  did  not  offer  to  estab- 
lish t  stock  yard  of  its  own  for  shippers  and 
oomignees,  the  court  below  did  not  err  in  re- 
quiriD^  the  railroad  company  and  the  receiver 
to  leoeire  and  deliver  live  stock  from  and  to 
the  appellees  at  their  own  stock  yards  in  the 
immediate  vicinity  of  appellant's  yards, 
when  the  former  were  put  in  proper  condi- 
tioo  to  be  used  for  that  purpose,  under  such 
retsonable  regulations  as  the  railroad  com- 
ptay  mi eht  establ  isb.  It  was  not  within  the 
-^  power  of  the  railroad  company,  by  such  an 
■^  kgreeroent  as  that  of  November  19,  1881,  or 
l^  agreement  in  any  form,  to  burden  the  ap- 
pellees with  charges  for  services  it  was  bound 
to  roder  without  any  other  compensation 
than  the  customary  charges  for  transportation. 
Dune  ajkmed. 
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8r.  PAUL   AND   PACIFIC   RAILROAD 
COMPANY  BT  AL.,  AppU,, 

lOBTHERN  PACIFIC  RAILROAD  COM- 

PANY. 

(Bee  8.  a  Beporter*s  ed.  1-19.) 

Lnd-Orant  Act  to  29crtliem  Fadfie  Railroad 
— ^fed  of—TUoiution  of  Conffre$$— extent  of 
grant  to  railroad — earlier  grant — Acta  of 
March  S,  J865,  and  March  3, 1871—conetrtie- 
ticn  qf—Seeretary  of  Interior-^aekcUanfrom 
indemni^land$, 

L  IheActoflSSAtSTantinfflandtoaidlntheoon- 
Uraedoo  of  the  Northern  PaoUlc  Railroad,  was 
•  grant  in  prtMaentL  When  the  route  was  deter- 
■tawd  and  the  land  Identtfled  the  title  attached 
M of  the  date  of  the  grant;  the  patent  to  be  is- 
ned  under  sea  4  was  simply  in  eonflrmation  of 
tkegraoL 

i  The  Kortbem  Pacino  BaOroad  Company  coald 
BotdisiMaeof  the  lands  icranted  to  it  by  the  Act 
«f  UBi  except  as  each  twenty-flve-mile  section 
was  completed  and  aooeiited«  so  as  to  deprive  the 
Untted  States  of  the  right  to  compel  their  appli- 
cidao  to  the  purpoaes  of  the  grant,  or  so  as  to 
pferent  their  forfeiture  if  the  Company  failed  to 
mnply  with  its  conditions. 

t  By  the  Joint  Resolution  of  Congress  of  Joly  U, 
inland  tti  acceptance  by  the  State  of  Minnesota 
SDd  the  St.  Paol  and  Pacific  Railroad  Company* 
tha  land  in  Minnesota  northwesterly  of  the  inter- 
MOooof  thelOth  standard  parallel  with  the  4th 
cnide  meridian  was  disincnmbered  of  the  railroad 
gnat  under  the  Act  of  March  8, 1887. 

i  Wbeo  the  termini  of  a  railroad  are  mentioned, 
for  whose  construction  a  grant  is  made,  the  ex- 
tent of  which  is  dependent  upon  the  distance  be- 
tveeo  the  termini,  the  roadshould  be  constructed 

VOOL— At  Co  land  grant8  to  mUroodi,  see  note  to 
Inns  P.  R.  Co.  V.  Atchison,  T.  *  a  F.B.O0.  «s 
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upon  the  most  direct  and  practicable  line ;  and 
an  unneoessary  deviation  from  such  Ihie  would 
be  rejected  as  not  in  accordance  with  the  grant, 
fi.   Where  different  grants  cover  the  same  premises 
the  earlier  takes  the  title. 

8.  The  Acts  of  March  8,  1866,  extending  the  time 
for  the  completion  of  certain  land-grant  railroads 
in  Minnesota  and  Iowa,  and  March  8, 1871,  author- 
izing a  change  in  the  lines  of  the  St.  Paul  and 
Pacific  Railroad  Company,  are  not  amendments 
to  the  Act  of  March,  1667,  and  are  not  to  be  given 
an  operation  as  of  the  last  date. 

7.  The  Act  of  March  b,  1866,  being  expresBly  re- 
strained from  in  any  way  interfering  with  lands 
previously  reserved  by  Congress,  no  claim  under 
that  Act  can  be  asserted  which  would  interfere 
with  the  grant  to  the  Northern  Padflc  Railroad 
Company  under  the  Act  of  1864 ;  the  exception  in 
the  latter  Act  was  not  intended  to  cover  other 
grants  for  the  oon8tructlo>i  of  roads  of  a  similar 
character. 

8.  The  withdrawal  made  by  the  Secretary  of  the 
Interior  of  lands  within  the  forty-mile  limit,  on 
August  18, 1890,  preserved  the  lands  for  the  bene- 
fit of  the  Northern  Pacific  Railroad  from  the  op- 
eration of  any  subsequent  frrants  to  other  com- 
panies not  specifically  declared  to  cover  the 
premises;  such  lands  were  also  excepted  from 
other  grantB,  by  the  Northern  Pacific  Act. 

9.  As  all  the  lands  within  the  indemnity  Hmits, 
granted  by  the  Northern  Pacific  Act,  only  made 
up  in  part  for  the  deficiencies  found  in  the  lands 
within  the  place  limits,  it  was  not  neceasary  for 
the  Secrete^  of  the  Interior  to  make  any  selec- 
tion from  the  indenmity  lands  to  make  up  for 
such  defidenctos,  for  they  were  all  appropriated. 

[No.  64.] 
Argued  Nov.  6,  6, 1890.  D<!cided  March  t,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  fcur  the  District  of 
Minnesota,  awarding  to  appellee,  the  pUdntiff 
below,  lands  within  the  place  limits  of  its  grant 
and  within  the  withdrawal  limit  of  October  12, 
1870,  and  denying  further  relief  and  dismissing 
the  supplemental  bill  of  the  St.  Paul,  M.  &  IL 
R  Co.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meesn,  S.  U.  Pinne  j  and  Geo.  B.Toaiiflf» 
for  appellants: 

Plaintiff  has  failed  to  show  title  to  any  of 
the  lands  awarded  to  it,  even  if  they  were  not 
within  the  grant  to  the  State  of  Minnesota. 

Kaneas  P.  B.  Co.  v.  Dunmeyer,  118  U.  8. 
829,  640, 641  (28: 1122, 1126);  ButU  v.  Northern 
P.  R.  Co.  119  U.  8.  55,  71^:  880,  886);  Oedar 
BapididM.RR  Co.y.Berring,  110 TJ.&.ZT 
(28:56). 

Defendant's  grant  is  paramount  to  that  of 
plaintiff. 

PlaU  T.  Union  P.  B.  Co.  99  U.  8.  48,  58  (25: 
424,  427);  Montdair  t.  BamedeU,  107  U.  8. 147, 
152  (27:  481,  482). 

The  defendant  is  entitled  to  the  lands  in  dis- 
pute under  the  grant  to  the  State  of  Minnesota 
by  the  Acts  of  March  8, 1857,  and  March  8, 
1865. 

Sehulenberg  ▼.  Earriman,  88  U.  a  21  WaU. 
44  (22:  551);  Leavenworth,  L.  di  Q.  R  Co.  ▼. 
United  8tate%,9%  U.  S.  788,  741  (28:  684,  687); 
OrinneU  v.  Ohieago,  RLAP.ROo.  108  U. 
8.789  (26:  456);  Van  Wyek  v.  Snevak,  106  U.  8. 
860,  865  (27:  201,  202);  iSt  Paul  d  8.  0.  R  Oo: 
T.  Wiwma  d  akP.R  Oo.  112  U.  8.  720,  726 
(28:872,  874);  MismmH,  KdT.R  Oo.  v.  Kan- 
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sa$P.RCb.97V.  8.  491,  407  (24:1096, 1097); 
{TfiiM  Biatei  t.  BuHinaian  d  M.  B,  B.  Oa.  US 
U.  a  884,  888  (26:198,  199);  Asrn^  ▼.  F^Yuma 
4ti8LR  RCh.  117  U.  8.  228, 281  (&:868,  859); 
EdnsaaP.  B.  Co,  ▼.  Atehistm,  T.  SB.  F.  B.  Co. 
112  U.  8.  414,  422  (28:  794,  797);  Serikam  P. 
B.  Co.  T.  Tram  CaufUtnlA U.  8.  m  009 (29: 
•477,  479);  Danidt  y.  Teamey,  102  U.  8.  416, 
^1  (26: 187, 189). 

The  Act  of  March  8, 1871,  does  not  make  a 
oew  graDt,  but  proTides  for  the  alteratioD  of 
ihe  lines  for  whidi  the  ori^nal  gnmt  was  made, 
«nd  continues  such  original  grant  in  force  for 
ihe  lines  as  altered. 

Bitan  T.  Central  P.  B.  Co.  99  U.  8.  882,  887, 
4188  (26:  805,  800);  Baker  ▼.  Oee,  68  U.  8.  1 
WalL  888,  887  (17:  668,  564);  &rtniM»  ▼.  CH- 
4iago,  bTi.  SP.BCo.  108  U.  8. 789,  744  (26: 
466,  468). 

The  Act  itself  operates  as  a  withdrawal  from 
-the  date  of  the  filing  of  the  map. 

Eannibal  d  St.  J.  B.  Co.  ▼.  ^mith,  76  U.  8. 
'9  WalL  95,  99,  100  (19:  699.  601);  Walden  v. 
KnetaU,  114  U.  8.  873  (29: 167). 

The  Northern  Pacific  Co.  is  estopped  by  the 

statements  in  the  mortgage  and  bonds  from 

isserting  any  right  to  the  lands  in  controversy. 

Haven  y.  Foster,  9  Pick.  112,  ISO;  8tarr9  y. 
Barker,  6  Johns.  (3h.  166. 172,  2  N.  Y.  Ch.  L. 
.ed.  88,  91;  Kirk  t.  HamiUon,  102  U.  8.  68  (26: 
79):  Diekerson  y.  Colffrove,  100  U.  8.  678,  681 
'<26:  618,  619). 

Meeen.  Jamea  McNau^ht,  A*  H.  Oar- 
Ifuid  and  JET.  J.  May,  for  appellee: 

Priority  of  grant  and  not  priori^  of  location 
iffiTes  priority  of  right  as  to  lands  in  place  in 
^e  conflicting  limits  of  various  railroad  grants. 

Misaouri,  K.  d  T.  B.  Co.  v.  Karuat  P,  B.  Co. 
!97  U.  8.  491  (24:  1096);  KanaaM  P.  B.  Co.  y. 
Atehieon,  T.  d  8.  F.  B.  Co.  112  U.  8.  414(28: 
794);  8t.  Paul  d8.C.B.  Co.y.  Winona  d  St.  P. 
R  Co.  Id.  720(872);  Winona  d8t.P.R  Co.  v. 
Barney,  118  U.  8.  618.  629  (28:  1109.  1118); 
United  Statea  y.  NoHhem  P.  R  Co.  41  Fed.  Rep. 
-847,  848. 

(jourts  refuse  to  give  statutes  a  retroactive 
•construction  unless  the  intention  to  so  clear 
and  positive  as  by  no  possibility  to  admit  of 
any  doubt. 

Warren  Mfj/.  Co.  v.  Etna  Ina.  Co.  2  Paine,  C. 
<J.  517;  Ely^  v.  HoUan,  16  N.  Y.  696;  Leaaieur 
V.  Price,  58  U.  8. 12  How.  59,  72,  74,  78  (18: 
^898,  898.  899.  900);  BagneU  v.  Broderiek,  88  U. 
8.  18  Pet.  486  (10: 285);  Bector  v.  AMsy,  78  U. 
8.  6  WalL  142,  149,  152  (18:  788,  784,  785); 
MackavY.  Eaeton,  86  U.  8.  19  Wall.  619  C^: 
1311);  Hot  Springa  Cuaea,  92  U.  8.  698,  712  (28: 
-691,  695). 

The  Act  of  March  8, 1871,  to  not  retroactive; 
It  does  not  even  make  a  grant  in  praaenti. 

BiecY.  Minneaota  d  N.W.R  Cd.  MXJ.  8.  1 
Black.  868  (17: 147);  Sehulenbero  v.  Harriman, 
«  U.  8.  21  Wall  44,  62  (22:  661,  666):  Hanni- 
^ald8t.J.R  Co.y.  MiaaourS  Bivr  ticket  Co. 
126  U.  8.  260,  271  (81:  781.  786).      # 

Appellee  has  priority  of  reservation. 

United  Btatea  v.  Northern  P.  R  Co.  41  Fed. 
Rep.  842;  Denny  v.  Dodaon,  82  Fed.  Rep.  899; 
United  Statea  v.  MeUuohlin,  80  Fed.  Rep.  147, 
165;  UniUd  Btatea  v.  McLaughlin,  127  U.  8. 
-488  (82:  218);  Norihem  P.  B.  Co.  y.  LiUy,  6 
Mont  65;  BuUe  t.  Ifortkem  P.  B.  Co.  119  U. 
«.  66  (80:  88(0. 
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Congress  could  not  anthortoe  any  aobseqiMBt 
legal  transfer  of  title. 

United  Btatea  v.  Curtner,  88  Vtd.  Bq>.  1-^ 
Woleoit  Y.  Dea  Moinea  Nam.  <i  12.  Ok.  7S  U.  & 
6  WalL  681  (18:  9^)inameetead  Co.  y.  VaOey 
B.  Co.  84  U.  8. 17  WalL  158(21:  622);  Wetam 
Y.  Chapman,  101  U.  8.  766  (25:  915):  LUehjuBt 
V.  WAiter  County,  Id.  778  (926):  Dvtence  d  8. 
a.  B.  Co.  Y.  Dea  MoineaVaUMR  Co.  IMJJ.^ 
829  (27:952):  BtfUemfy.  Daa  Mbinea  d  Ft  D.  R 
Co.  122  U.  8.  167  (80:  1128). 

The  withdrawal  of  October  12,  1870,  was 
made  without  competent  authority  and  to  Told, 
and  the  lefftolative  withdrawal  did  not  ezoepi 
land  involved  in  thto  controversy  from  appel- 
lant's grant 

Sedgwick,  8tat  and  Oorat.  L.  81;  BUteraam 
V.  Tatum,  8  8awy.  164;  DenMi  v.  Dodaon,  81 
Fed.  Rep.  899;  Bauihem  P.  R  Co.  t.  (hUn, 
82  Fed.  Rep.  457;  United  Btatea  t.  Nortkerm 
P.  B.  Co.  41  Fed.  Rep.  842-847. 

A  grant  of  lands  to  aid  in  the  constmction  ol 
a  railroad  to  such  a  public  purpose  as  will  an- 
thorize  the  executive  withdrawal  of  lands  em- 
braced Uierein. 

Wolcott  V.  Dea  Moinea  Na9.  d  R  Cb.  TlU.a 
6  WalL  681-689(18:  689-692);  Cedar  Bapided 
M.  B.  R  Co.  Y.  Herring,  110  U.  8.  27-te  (28: 
57-61);  Bt.  Paul  dBC.RCo.Y.  Winona  d  BL 
P.  B.Co.  112 U.  8. 720-782^:872-876);  JTosiMi 
P.  B.  Co.  V.  Atchiaon,  T.  d  &  F.  R  Co.  %  Uo- 
Craiy,  660-563. 

If  Oiere  were  anv  represcntationa,  H  to  nol 
shown  that  the  orieinal  bondholders,  the  syn- 
dicate or  the  Mannoba  Company  rdied  apon 
them,  or  were  misled  thereby 

Jewett  V.  MiUer,  10  N.T.  402;  Uarkinif  App. 
88 Pa.  467;  EitdY.  Bracken,  88  N.  Y.  8apsc 
Ct7. 

Mr  Juatiee  Field  delivered  the  opinion  ol 

the  court: 

The  bill  in  this  case  was  filed  bf  tba 
Northern  Pacific  Railroad  Oomoany  to  es- 
tablish its  right  to  land  in  oda-numbeied 
sections,  amounting  to  many  thousand  acns^ 
situated  in  the  neighborhood  of  Glyndon, 
in  Minnesota,  which  it  claims  under  a  graal 
of  the  United  8tates,  made  by  the  Act  d 
Congress  of  July  2,  1864,  to  "aid  in  the  oon- 
struction  of  a  railroad  and  telegraph  line 
from  Lake  8uperior  to  Puget  8oiuid,  on  tba 
Pacific  coast,  by  the  nortnem  route.*  18 
8tet.  chap.  217,  p.  866. 

By  the  first  section  of  that  Act,  the  Kofth- 
cm  Pacific  Railroad  Company  was  inoorpo- 
rated,  and  authorized  to  lay  out,  construct 
and  maintain  a  continuous  railroad  and  tele- 
graph line,  with  the  appurtenances,  from  a 
point  on  Lake  8uperior.  in  the  8tate  of  Minne- 
sota or  Wisconsin,  and  thence  westerly  by 
the  most  eligible  route  as  should  be  deter* 
mined  bv  the  Ompany,  within  the  territocy 
of  the  United  8tates,  on  a  line  north  of  tha 
fortv-fifti)  degree  of  latitude,  to  aome  point 
on  ruget  8ound,  with  a  branch  by  the  valley 
of  the  Columbia  River,  to  a  point  at  or  near 
Portland,  in  the  8tate  of  Oregon. 

Bv  its  third  section,  a  grant  of  land  wai 
maae  to  the  Company,  its  language  is: 
"*  That  there  be,  and  hmby  ia.  granted  to  tki 
Northern  Pacific  Railroad  Ccnipany,  its  sue- 
cessors  and  assigns,  for  the  purpose  of  niding 
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in  the  cumtf  action  of  said  railroad  and  tele- 
lemdi  lino  to  the  Faciflc  coast,  and  to  secure 
tiie  safe  and  speedy  transportation  of  the 
mails,  troops,  monitions  oi  war  and  public 
fttxes  o^er  the  roate  of  said  line  at  railway, 
«Tei7  alternate  section  of  pnblic  land,  not 
ndneral,  designated  by  odd  nnmbers,  to  the 
amount  of  twen^  alternate  sections  per  mile, 
<Mk  eadi  side  of  said  railroad  line,  as  said 
Oompany  may  adopt,  through  the  Territories 
of  the  United  StaStes.  and  ten  alternate  sec- 
tions of  land  per  mile  on  each  side  of  said 
nilroad   whenever   it   passes   through    any 
£tate,  and  wheaeTcr  on  the  line  thmof  the 
Uaited  States  Imve  full  title,  not  reserved, 
eold,  granted  or  otherwise  appropriated,  and 
free  fiom  pre-empticm  or  bther  claims  or 
rigbtSy  at  the  time  the  line  of  said  road  is 
^idinitelv  fixed  and  a  plat  thereof  filed  in  the 
^)ffioe  of  the  commissioner  of  the  (General 
land  OiBce;  and  whenever,  prior  to  said 
time,  any  of  said  sections  or  parts  of  sections 
ahsll  have  been  granted,  sold,  reserved,  oc- 
capied  by  homestead  settlers  or  pre-empted, 
or  otherwise  din>06ed  of,  other  lands  shall 
be  selected  by  said  Company  in  lieu  thereof, 
under  the  duection  of  the  Secretary  of  the 
Interior,  in  alternate  sections,  and  designated 
by  odd  numbers,  not  more  than  ten  miles 
beyond  the  limits  of  said  alternate  sections : 
Branded,  That  if  said  route  shall  be  found 
{4]     npoo  the  line  of  anv  other  railroad  route  to 
aid  in  Uie  construction  of  which  lands  have 
been  heretofore  granted  by  the  United  States, 
as  fsr  ss  the  routes  are  upon  the  same  general 
line,  the  amount  of  land  heretofore  granted 
shall  be  deducted  &om  the  amount  granted 
lathis  Act." 

Bj  the  fourth  section  it  was  enacted: 
'That  whenever  said  Northern  Pacific  Rail- 
rotd  Company  shall  have  twenty-five  consec- 
utive miles  of  any  portion  of  said  railrcmd 
and  telegraph  line  ready  for  the  service  con- 
template, the  President  of  the  United  States 
shall  appoint  three  commissioners  to  examine 
the  same,  and  if  it  shall  appear  that  twenty- 
five  consecutive  miles  of  said  road  and  tele- 
graph line  liave  been  completed  in  a  good, 
tabstantial  and  workmanlike  manner,  as  in 
all  other  respects  required  by  this  Act,  the 
eommissioners  shall  so  report  to  the  President 
</l  the  United  States,  anid  patents  of  lands, 
ai  aforesaid,  shall  be  issued  to  said  Company, 
eonfinnin^  to  said  Company  the  right  and 
title  to  said  lands,  situated  opposite  to,  and 
inteminous  with,  said  completed  section  of 
said  road ;  and,  from  time  to  time,  wl^enever 
twenty-five  additional  consecutive  miles  shall 
hare  been  constructed,  completed  and  in 
readiness  as  aforesaid,  and  verified  by  said 
<»mmissioners  to  the  President  of  the  United 
States,  then  patents  shall  be  issued  to  said 
Company  convey  ins;  the  additional  sections 
-of  land  ss  aforesaid." 

Bv  the  sixth  section  it  was  enactc^J :  **  That 
the  msident  of  the  United  States  shall  cause 
the  lands  to  be  surveyed  for  forty  miles  in 
width  on  both  sides  of  the  entire  line  of  said 
Toad,  after  the  general  route  shall  be  fixed, 
and  as  fast  as  may  be  required  by  the  con- 
stroction  of  said  nilroad ;  and  the  odd  sec- 
tions of  land  hereby  granted  shall  not  be 
liable  to  sale,  or  entry,  or  pre-emption  before 
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or  after  they  are  surveyed,  except  by  said 
Company,  as  provided  In  this  Act;  but  the 

Erovlsions  of  tne  Act  of  September,  eighteen 
undred  and  forty-one,  granting  pre-emption 
rights,  and  the  Acts  amendatory  thereoci  and 
ox  the  Act  entitled  'An  Act  to  secure  Home- 
steads to  Actual  Settlers  on  the  Public  Do- 
main, '  approved  May  20,  18(Kd,  shall  be,  aiMi 
the  same  are  hereby,  extended  to  all  other 
lands  on  the  line  of  said  road,  when  sur- 
veyed, excepting  those  hereby  granted  to  said 
Company." 

By  the  express  declaration  of  the  Act  the 
ffrants  were  made  and  the  rights  and  privi- 
leges were  conferred  upon  and  accepted  by 
the  Company,  on  the  condition  that  it  should 
commence  work  on  the  road  within  two  years 
from  the  approval  of  the  Act  by  the  Presi- 
dent, and  complete  and  equip  the  whole  road 
by  the  4th  of  July,  1876 ;  and  the  further 
condition  that,  if  the  Company  should  make 
any  breach  of  the  conditions  of  the  grants, 
and  allow  the  same  to  continue  for  upwards 
of  one  year,  then  at  any  time  thereafter  the 
United  States  might  ''do  any  and  all  acts  and 
thinffs"  needful  and  necessary  to  insure  a 
speedy  completion  of  the  road.  Sees.  8  and 
9.  Subsequently  a  Joint '  Resolution  was 
passed  by  Congress  extending  the  time  for 
the  commencement  of  the  road  to  July  2, 
1868,  and  for  its  completion  to  July  4,  1878. 
14  Stat.  855. 

As  seen  by  the  terms  of  the  third  section 
of  the  Act,  the  grant  is  one  in  proBenti;  that 
is,  it  purports  to  pass  a  present  title  to  the 
lands  designated  by  alternate  sections,  sub- 
ject to  sudi  exceptions  and  reservations  as 
may  arise  horn  sale,  grant,  pre-emption  or 
other  disposition  previous  to  the  time  the 
definite  route  of  the  road  is  fixed.  The  lan- 
guage of  the  Statute  is  ''that  there  be,  and 
hereby  is,  granted"  to  the  Company  every 
alternate  section  of  the  lands  designated, 
which  implies  that  the  property  itself  is 
pa^ed,  not  any  special  or  limited  interest  in 
it.  The  words  also  import  a  transfer  of  a 
present  title,  not  a  promise  to  transfer  one 
in  the  future. 

The  route  not  being  at  the  time  determined, 
the  gnnt  was  in  the  nature  of  a  float,  and 
the  title  did  not  attach  to  any  specific  sections 
until  tiiey  were  capable  of  identification ;  but 
when  once  identified  the  title  attached  to 
them  as  of  the  date  of  the  grant,  except  as 
to  such  sections  as  were  specifically  reserved. 
It  is  in  this  sense  that  the  grant  is  termed 
one  in  prcBterUi;  that  is  to  say,  it  is  of  that 
character  as  to  all  lands  within  the  terms  of 
the  grant,  and  not  reserved  from  it  at  the  time 
of  the  definite  location  of  the  route. 

This  is  the  construction  given  to  similar 
grants  by  this  court,  where  the  question  has 
been  often  considered ;  indeed,  it  is  so  well 
settled  as  to  be  no  longer  open  to  discussion. 
Schulenberg  v.  Harriman,  8B  U.  S.  21  Wall. 
44,  60  [22 :  651,  5541 ;  LeoMntoarth,  L,  d  G. 
R.  Oo,  V.  UniUd  Aate$,  92  U.  S.  788  [28 : 
684]  :  MtSBOuH,  K  d  T,  R,  Oo,  v.  Kanmu  P, 
R.  do,  97  U.  S.  491  [24:  1095] ;  St.  Jomh 
A  D,  0,  R.  Co,  V.  Baldmn,  108  U.  8.  «MI 
[26:578].  The  terms  of  present  irrant  are  in 
some  cases  qualified  by  other  portions  of  the 
granting  A^  as  in  the  case  of  Bios  v.  JA^ 
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neiota  dk  N,  W.  R.  Co.,  66  U.  S.  1  Black,  858 
[17:  147],  but  unless  qualified  they  are  to 
receive  the  interpretation  mentioned. 

It  is  contended  that  they  are  qualified  and 
restricted  by  the  provision  of  the  fourth  sec- 
tion, that  whenever  twenty-five  miles  of  the 
r^ul  are  completed  in  a  good,  substantial  and 
workmanlike  manner,  and  the  commissioners 
appointed  to  examine  the  same  have  made  a 
report  to  that  effect  to  the  President,  patents 
shall  be  issued  **  confirming  to  said  Company 
the  right  and  title  to  said  lands,  situated 
opposite  to,  and  coterminous  with,  said  com- 
pleted section  of  said  road. "  This  provision, 
it  is  urged,  is  inconsistent  with  the  theory 
that  a  title  to  the  lands  had  previously  vested 
in  the  Company.  We  do  not  think  so.  There 
are  many  reasons  why  patents  should  be  is- 
sued upon  the  completion  of  each  section  of 
the  road.  They  would  not  only  identif  v  the 
lands  as  coterminous  with  the  completed  sec- 
tion, but  they  would  be  evidence  that,  as  to 
that  portion  of  the  road,  the  conditions  of 
the  arrant  had  been  complied  with,  and  that 
it  was  thus  freed  from  any  liability  to  for- 
feiture for  a  '' ■'^regard  of  them.  They  would 
also  obviate  tue  necessity  of  any  further  evi- 
dence of  the  grantee's  title.  As  deeds  of 
further  assurance  they  would  thus  be  of 
great  value  in  giving  quiet  and  peace  to  the 
grantee's  possession.  There  are  many  in- 
stances in  the  legislation  of  Congress  where 
patents  are  authorized  to  be  issued  to  par- 
ties in  further  assurance  of  their  title,  not- 
withstanding a  previous  legislative  grant  to 
them  or  a  legislative  confirmation  oi  a  pre- 
viously existing  claim.  The  previous  grant 
or  confirmation  is  in  no  respect  impaired 
thereby,  or  its  construction  affected.  b€«  on 
this  point  Langdeau  v.  HaneSy  88  U.  8.  21 
Wall.  521  [22:  606],  and  Wrights.  Rose- 
berry,  121  XL  8.  488,  497  [30:  1039,  10401. 

Although  the  restraints  in  the  Act  against 
the  sale  or  alienation  of  the  lands  when  once 
identified  are  not  the  subject  of  considera- 
tion in  the  present  case,  it  may  be  well,  to 
obviate  misapprehension,  to  observe  that  the 
Company,  notwithstanding  its  possession  of 
the  title,  was  not  at  liberty  to  dispose  of  the 
lands  without  the  consent  of  Congress,  ex- 
cept as  each  twenty-five-mile  section  was 
completed  and  accepted  by  the  President,  so 
as  to  deprive  the  United  States  of  the  right 
to  compel  their  application  to  the  purposes 
of  the  grant,  or  so  as  to  prevent  their  for- 
feiture in  case  of  the  Company's  failure  to 
comply  with  its  conditions.  Congress,  in 
allowing  a  mortgage  upon  the  lanoT  and  in 
other  ways,  may  have  ^antrd  permission  to 
the  Company  to  use  and  dispose  of  the  lands 
or  a  portion  thereof,  but  with  this  we  are 
not  now  concerned.  The  construction  we 
give  to  the  granting  terms  of  the  Act,  as 
qualified  by  subsequent  provisions,  not  only 
secures  the  application  oi  the  property  to  the 
construction  of  the  road  and  telegraph  line, 
and  thus  carries  out  the  purposes  of  Uie  gov- 
ernment, but  also  secures  the  Company 
against  any  attempted  alienation  of  the  land 
to  other  parties. 

Having  expressed  our  opinion  as  to  the 
character  of  the  title  which  Congress  con- 
veyed to  the  Northern  Pacific  Railroad  Com- 
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pany  by  the  Act  of  July  2,  lii64,  we  proceed 
to  consider  whether  it  was,  by  a  subseauent 
location  of  the  contemplated  road,  maae  to 
cover  the  lands  for  which  the  present  suit  is 
brought. 

The  general  location  of  the  route  of  the 
Northern  Pacific  Railroad  was  designated  in 
1869,  and  a  map  of  it,  approved  by  the  Sec- 
retary of  the  Interior,  was  filed  in  the  office 
of  the  commissioner  of  the  Gkneral  Land 
OflSce  in  August,  1870;  and  thereupon  the 
Secretly  ordered  the  withdrawal  bv  the  local 
land  officers  in  Wisconsin  and  Minnesota, 
from  sale,  pre-emption,  homestead  and  other 
disposal,  ca  the  odd -numbered  sections  not 
sold  or  reserved,  and  to  which  prior  rights  had 
not  attached,  within  twenty  miles  on  each 
side  of  the  said  line,  for  the  benefit  of  the 
Company.  Subsequently  this  etiMfral  route 
in  Alinnesota  was  changed,  and  a  map  cor- 
rected in  accordance  with  the  change,  ap- 
proved by  the  Secretary  of  the  Interior,  was 
filed  in  the  General  Land  Office,  on  the  8th 
of  October,  1870,  and  on  the  12th  of  that 
month  the  Secretary  ordered  the  withdrawal 
of  the  lands  in  conformity  with  the  new 
general  route  adopted.  The  Company  then 
proceeded  with  the  work  of  definitely  locat- 
ing the  line  of  the  road  through  that  State, 
and  on  the  21st  of  November,  1871,  filed  in 
the  office  of  the  commissioner  of  the  (General 
Land  Office  a  map  or  plat  of  the  line  thus 
definitely  fixed,  approved  by  the  Secretary 
of  the  Interior.  Tlie  Company  subseouently 
constructed  and  equipoed  the  road  throuffb 
that  State  in  all  respects  as  a  first-class  rail- 
road, and  has  since  operated  and  maintained 
it.  The  road  was  accepted  and  approved  by 
the  President  in  accordance  with  the  provis- 
ions of  the  fourth  section  of  the  Act  of  July 
2,  1864. 

By  the  Joint  Resolution  of  Congress  of 
May  81,  1870,  it  was  provided  that  in  the 
event  that  there  was  not  in  any  State  or  Ter- 
ritory, in  which  the  main  line  or  a  branch  of 
the  road  of  the  Company  might  be  located, 
the  amount  of  lands  per  mile  granted  by  Con- 
gress, within  the  limits  prescribed  b^  its 
charter,  then  the  Company  should  be  entitled, 
under  the  directions  of  uie  Secretary  of  the 
Interior,  to  receive  so  many  sections  of  hind 
belonging  to  the  United  States,  and  desig- 
nated by  odd  numbers,  in  such  State  or  Ter- 
ritory, within  ten  miles  on  each  side  of  the 
road,  beyond  the  limits  prescribed  in  the 
charter,  as  would  make  up  the  deficiency, 
on  the  stfid  main  line  or  branch,  in  the  amount 
of  lands  that  had  been  granted,  sold,  reserved, 
occupied  by  homestead  settlers,  pre-empted 
or  otherwise  disposed  of,  subsequent  to  the 
passage  of  the  Act  of  July  2, 1864.  16  Stat 
878. 

After  a  map  of  the  general  route  oi  the 
road  of  the  plaintiff  was  filed,  as  above  stated, 
and  the  line  of  the  road  in  Minnesota  was 
definitely  fixed,  the  commissioner  of  the 
General  Land  Office  designated,  upon  mans 
and  records  in  his  office,  the  limits  of  tbe 
lands  CTanted  by  Congress  to  the  plaintiff, 
according  to  the  provisions  of  the  Act  of 
1864,  and  the  above  Joint  Resolution,  namelj, 
the  twenty,  thirty  and  forty  mile  limits  od 
each  side  of  the  line  of  definite  location, 
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the  fini  named  being  the  limits  of  the  lands 
in  place ;  the  second,  the  limits  of  the  in- 
^.  demnitj  lands ;  and  the  third,  or  forty-mile 
(*J  limit,  the  limits  of  the  further  indemnity 
gnnted  by  the  Joint  Resolution  of  May  81, 
ItnO.  And  upon  such  designation  it  was 
found  that  there  was  not  in  the  State,  within 
those  limits,  at  the  time  of  the  final  location 
o(  the  road,  the  amount  of  lands  intended 
by  the  grant  of  Congress  for  the  plaintiff, 
BOt  preTiously  granted,  sold,  occupied  by 
homestead  setllers,  pre-empted  or  otherwise 
disposed  of. 

The  right  of  the  plaintiff,  the  Northern 
Pitcific  luilroad  Company,  to  the  lands  in 
plftoe  along  the  line  of  its  route  as  definitely 
located  in  the  State  of  Minnesota,  and  to 
other  lands,  to  make  up  deficiencies  within 
those  limits,  caused  by  previous  grants, 
tales,  resenrations,  settlements  or  pre-emp- 
tioos,  to  be  taken  from  the  indenmity  limits, 
or  within  the  forty-mile  withdrawal,  will 
not  admit  of  serious  doubt,  unless  a  prior 
right  attached  to  those  lands  by  an  earlier 
grant  of  the  United  States.  Gkich  earlier 
grant  is  asserted  by  the  defendants  under  the 
Act  of  Congress  of  March  8,  1857,  and  sub- 
sequent legislation  changing  its  operation. 
11  Stat.  chap.  99,  p.  195.  By  that  Act  there 
was  granted  to  the  Territory  of  Minnesota, 
for  the  purpose  of  aiding  in  the  construction 
of  certain  railroads  therein  mentioned,  one 
of  which  was  a  railroad  from  Stillwater  by 
way  of  St.  Paul  and  St.  Anthony  to  a  point 
between  the  foot  of  Big  Stone  Lake  and  the 
iDoath  of  Sioux  Wood  River,  with  a  branch 
Ha  St.  Cloud  and  Crow  Wing  to  the  naviga- 
ble waters  of  the  Red  River  of  the  North,  at 
luch  point  as  the  Legislature  of  the  Terri- 
torv  might  determine,  every  alternate  section 
of  land,  designated  by  odd  numbers,  for  six 
sections  in  width,  on  each  side  of  said  road 
and  branches.  It  was  also  provided  that  the 
Territory  or  future  State  might  select,  sub- 
ifct  to  the  approval  of  the  Secretary  of  the 
Interior,  from  any  lands  of  the  United  States 
Dearest  to  the  tiers  of  sections  specified,  so 
much  land,  in  alternate  sections  or  parts  of 
sections,  as  should  be  equal  to  such  of  the 

Sinted  lands  as  the  United  States  might 
fe  sold  or  appropriated,  or  to  which  rights 
of  pre-emption  might  have  attached  when 
the  lines  or  routes  of  the  road  and  branches 
weie  d^Onitely  fixed.  It  was  further  pro- 
vided that  the  lands  so  located  should  in  no 
liai  ^'^"^  ^  further  than  fifteen  miles  &om  the 
*'^^*     Hoes  of  the  road  and  branches. 

On  the  22d  of  May,  1857,  the  Legislature 
of  Minnesota  passed  an  Act  to  execute  the 
tnut  imposed  by  the  Act  of  Congress,  and 
created  a  corporation,  called  the  Minnesota 
and  Pu*ific  railroad  Company,  with  power 
to  locate,  build  and  operate  a  railroad,  in 
orafonnity  with  that  Act,  from  Stillwater, 
by  way  of  St.  Paul  and  St.  Anthony,  via 
Minneapolis,  to  the  Town  of  Breckinridge 
on  tbe  Sioux  Wood  River,  with  a  branch 
from  St.  Anthony,  tia  St.  Cloud  and  Crow 
Wing,  to  St  Vincent  on  the  Red  River  of 
tiie  Sorth,  and  to  aid  in  the  construction  of 
Uut  road  and  branches  conveyed  all  of  its 
interest  in  the  lands  granted  by  the  United 
States  for  that  purpose. 


In  November,  1857,  this  railroad  company 
thus  created  located  the  entire  main  line  of 
its  road  and  that  portion  of  the  branch  line 
from  St.  Anthony,  via  Anoka  and  St.  Cloud, 
to  Crow  Wine,  and  the  maps  of  definite  lo- 
cation thereof  wettr  doprovea  by  the  Secretaiy 
of  the  Interior  and  filed  in  the  General  lAnd 
Office  in  December  of  that  year. 

In  July,  1858,  that  railroad  company  ex- 
ecuted a  mortgage  to  trustees  upon  its  rail- 
road, and  all  its  alienable  franchises,  and 
the  rights  and  interest  which  it  had  acquired 
or  might  acquire  in  the  lands  granted  by  the 
Territory,  to  secure  the  payment  of  certain 
bonds  which  the  Territory  had  authorized  it 
to  issue.  The  company  having  defaulted  in 
the  payment  of  those  bonds,  the  mortgage 
was  foreclosed,  the  property  was  sold  and 
the  State  of  Minnesota,  which  had  superseded 
the  Territory,  became  tbe  purchaser. 

Subsequently,  in  March,  1862,  its  Legisla- 
ture passed  an  Act  by  which  all  ^e  rights, 
franchises,  property  and  interests  of  the 
Minnesota  and  Pacific  Railroad  Company  thus 
acquired  by  the  State  were  jB^ianted  to  certain 
persons  named,  their  associates  and  success- 
ors, who  were  incori>orated  by  the  name  of 
the  St.  Paul  and  Pacific  Railroad  Company. 
The  grant  of  the  State  was  accepted  by  that 
Company,  with  all  its  conditions. 

In  July,  1862,  it  became  evident  that  it 
would  be  more  advantageous  for  the  St.  Paul 
and  Pacific  Railroad  Company,  and  for  the 
State  of  Minnesoia,  that  the  line  of  branch 
railroad  which  was  authorized  to  be  con- 
structed should  be  changed,  and  to  accom- 
plish this  Congress,  on  the  12th  of  that 
month,  passed  the  following  Joint  Resolution : 

**  Whereas,  by  an  Act  of  Congress  approved 
March  third,  eighteen  hundred  and  fifty- 
seven,  there  was  granted  to  the  Territory  of 
Minnesota  lands  to  aid  in  the  construction  of 
a  railroad  from  Stillwater,  via  St.  Paul  and 
St.  Anthony,  to  a  point  between  the  foot  of 
Big  Stone  Lake  and  the  mouth  of  Sioux 
Wood  River,  with  a  branch,  via  St.  Cloud 
and  Crow  Wing,  to  the  navigable  waters  of 
the  Red  River  of  the  North,  the  northern 
terminus  of  which  was  fixed  by  the  Legis- 
lature of  said  Territory  at  St  Vincent ;  and 
whereas  it  is  now  believed  that  the  public 
interests  require  a  change  of  location  of  a 
part  of  said  branch  road ;  therefore, 

**Be  it  resolved  by  the  Senate  and  Etnue  qf 
BepreeerUativee  of  the  United  Statee  of  America 
in  Congrea  oseenMed,  That  in  lieu  of  that 
part  of  the  railroad  grant  to  Minnesota  Terri- 
tory by  Act  of  Coneress  approved  third 
Maixsh,  eighteen  hundred  and  fifty-seven, 
which  extends  northwesterly  from  tne  inter- 
section of  the  tenth  standsra  parallel  with 
the  fourth  snide  meridian,  there  shall  be 
granted  to  the  State  of  Minnesota  the  alter- 
nate sections  within  six-mile  limits  of  such 
new  branch  line  of  route  as  the  authorities 
of  the  State  may  designate,  havinff  its  south- 
western terminus  at  any  point  on  the  existing 
line,  between  the  Falls  of  St.  Anthony  and 
Crow  Wing,  and  extending  in  a  northeasterly 
direction  to  the  waters  of  Lake  Superior, 
with  a  right  of  indemnity  between  the  fif- 
teen-mile limits  thereof,  provided,  this  res- 
Si 
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tbeaiithorltleaftforesaidof  Buchaubstltutlon  ;  north  onl;  to  the  iDleraectlon   desln . 

whereupon  the  laiid  north  of  the  ioMrsection  and  a  direct  line  tia  BL  Cloud  ana  Crow 

•JtoresaM  in  the  mnt  u  authorized  bj  the  Wing  to  that  point  would  alio  ba  a  long  waf 

aald  Act  of  third  March,  eighteen  hundred  from  the  lands  in  controTeny.     When  tha 

and  flfty-aeven,  being  by  laid  acceptance  termini    of    a  nilroad  are  mentlotied,  for 

dlaincuDibend  of  Uie  railn»d  giant,  iball  whose  construction  a  nant  ia  made,  the  ez- 

I>e  dealt  with  aa  other  public  lands  of  the  tent  of  which  is  dependent  upon  Uie  diatano* 

United  States.'    13  Stat.  pp.  634,  62S.  between  those  points,  the  road   should  te 

?'  '^'°,°^,'?','SLS'a   ^  IT  f^  ;■  ■"<*  "»•  would  bTtoS  .llhl.  tlK  <»•. 

Ion.  ol  111.  Joint  ItoiolQUoo  bj  .n  ict  .p-  u„p,„|„  „,  o„  p„,„.  „a  „„H  h, ,» 

SK,Sf'M  )5=^  "  not  In  «Sorfmo.  witb  tbe  imU. 

,A(m^  Tbe  route  f*«  St.  Clond  and  Crow  wfiigtft 

/I    .1.-  ae.h  „#   M-^    10IU    ti,.  iw^ I   «*  *bo  inteiwction  mentioned  would  be  elmeat 

On  tbe  astb  ot   Mej    18M   tta  l»«d  oj  ,        j,^  „onherly  line;  .  rout,  tin  tb«. 

direciore  of  the  St.  Paul  and  PaolDc  ttailraad  ni,™., ,_  oi,_j__  wnnirt  invniun  ■  wMt^-iw 

Company  «iopted  the  fnllowing  reaolutlon:  &i^„"o/S^ly   a  h^d^   mi7^    rt 

'Baotved  bff  tAt  Board  of  DivKlar*  qf  the  co>wm  such  a  detour  from  a  direct  line  would 

at.  Paul  a>id  Pacific  BaUroid  Cbmpam  That  ** ''^^''**"?-  ^^  "J^  *•  ?•*  ""J^ 

the  tenns,  conditions  and  proviBions  of  tbe  "uJhorlMd  to  L^  Superior,  that  woald  ba 

Joint  Resolution   of    the  Congress  of    the  only  in  an  oppoalte  direction. 
Dnitod  States, -approved  July  12,  1862,  en.       "  K  bowever.  ounestly  contended  hr  th* 

titled  -A  Joint  Resolution  Authorising  the  appellants  that  they  are enUtled  to  the  lud» 

State  of  Minnesota  to  Change  the  Line  of  '"  QumJ'™  ^T  Uie  Mbseqiant  Anta  ol  Ooj. 

Certain  Branch  Railroada  in  said  State,  and  8^  of  March  8,  1866,  and  Mmsh  8,  1811, 

for  Other  Purposes, '  and  alM  the  terma.  con-  »°^tci  the«e  Acts  we  now  turn  our  anendiM. 
ditions  and  provisions  of  the  Act  of   the      The  Act  of  Mareh  8,  IBM.    extending  tht 

Legislature  of  the  State  of  Minnesota,  ap-  "™e  for  the  completion  of  certain  land-mot 

proved  March  6,  1868,  entitled  'An  Act  to  «1J«««"  In  the  BUtesof  MlnnesotoMdfow. 

AuthoriK.  the  St.  Paul  and  Pacific  Railroad  *"■*'?■  other  purpoaes"  (18  Stat.  chap.  lOL 

Company  to  Construct  a  Branch  Road  to  P'  °^i'  In  itsflrst  section Increaaea  the graak 

Lake  Superior,'  and  also  the  terms,  eondi-  i™*  ^  Minnesota  by  the  Art  of  Hucii  S. 

tions  and  provisions  of  the  Act  of  the  Legis-  '857,  to  aid  the  conatmctlon  of  oeruln  nil. 

lature  of  tbe  State  of  Minnesota,  approved  ™ads.  from  six  alternate  BectloM  per  mil* 

March  4,  1864,  entitled  'An  Act  to  Extend  "^  «"=•>  "*<*«  "i  auch  roada  and  branchea  to 

the  Time  for  the  Construction  of  the  Branch  t«°  sections  per  mile.     Ita  aeoond  •eMloa 

Road  of  the  St.  Paul  and  Paciflc  Railroad  enlarges  the  indemnity   limiti  from  fifteen 

Company,'  be,  and  tbe  same  and  each  and  "■  'wenty  miles  from  the  lines  of  the  roada 

every  of  them  are  heieW.  approved,  accepted  ">d  branches.     Ita  third  section  eicepta  from 

and  assented  to  by  the  Su  Paul  aod  Pacific  ^'  operation  of  the  Act  any  lands  previously 

ll-iilroad  Company,  and  the  president  and  rew"ed  by  Act  of  Congress  or  In  any  other 

etcretaiy  of  this  Company  are  hereby  directed  "nanner  by   competent   authority,   to  aid  la 

lo  transmit  a  duly  certified  copy  of  this  ■">?  object  of  interna]  improvement  or  atber 

resolution  to  tbe  governor  of  the  State  '  purpose.    The  ninth  aectlon  declare*  that  the 
provisions  of  tbe  Act  shall  "be  ooosttued  w 

The  resolution  was  accordingly  transmitted  as  to  apply  and  extend  tn  that  nortim  of  tin 

to  tbe  governor.  line  authorized  to  be  vacated  Vy  the  Joint 

The  Joint  Resolution  of  OongrBM  of  July  Resolution  approved  July  IS,  iSCS,  endtleJ 
13,  1862,  and  ite  acceptance  by  tbe  Stal«  of  'A  Joint  Resolution  Authorising  the  Stale 
Minnesota  and  the  St.  Paul  and  Pacific  Rail-  of  Minnesota  to  Change  '.he  Line  of  Certain 
road  Company,  eatablished  tbe  Intersection  Branch  Railroads  In  said  State,  and  for  Other 
ot  the  tenth  standard  parallel  with  tbe  fourth  Purpoees, '  notwithitanding  tbe  vacatioa 
guide  meridian  aa  the  northern  terminus  of  thereof  by  said  State,  aa  thoush  lald  Jotol  r 
the  branch  line.  That  portion  of  the  country  Resolution  bad  not  paMsd,  and  alio  to  tH 
In  Minnesota  which  was  northwesterlv  of  tbe  line  adopted  by  said  State  in  lien  of  the  par 
intersection  waa  thus  disincumbered  of  tbe  tlon  of  U>e  line  so  vacated." 
railroad  grant  under  tbe  Act  of  March  8,  This  Act  mahee  an  addltlonaland  new  grant 
18fi7.  And  that  portion  south  of  the  Inter-  to  Minneaota  of  four  aectlona  of  land  per 
section  and  west  of  the  route  of  the  branch  mile  to  aid  in  tbe  construction  of  Ita  nil- 
road  deflnitely  located,  composing  the  alter-  roads,  and  enlarges  the  indemnity  limit* 
nato  aections  granted,  was  distant  manv  from  fifteen  to  twenty  miles ;  aad  the  pravU* 
miles  east  of  the  lands  In  controversy  in  thfs  Ions  of  Ita  ninth  section  being  applied  and 
suit.  The  Act  ot  1857  provided  for  the  con-  extended  to  that  portion  of  the  line  betwan 
structlcm  of  a  railroad  from  Stillwater,  by  the  Intersection  of  the  tenth  standard  panllel 
way  of  St.  Paul  and  St.  Anthony,  to  a  point  with  the  fourth  guide  meridian  and  SL 
between  tbe  foot  of  Big  Stone  Lake  and  the  Vncent.  vacated  hT  the  Joint  ReaolBtloo  nf 
mouth  of  Sioux  Wood  Siver,  with  a  branch  July,  1863,  and  also  to  the  line  running 
via  St  Cloud  and  Crow  Wing  to  the  navl-  eastwaidly  to  Lake  Superior,  anthcrlied  In 
gable  waters  of  the  Red  River  of  tbe  North,  lieu  of  the  vacated  line.  In  ofltet  made  a 
at  such  point  as  the  Legislature  of  the  Ter-  new  grant  between  Bt.  Tlnoent  and  the  inter- 
82  WII.ll. 
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•eciioB  meDtioned,  and  enlarged  the  grant 
for  the  line  to  Lake  Superior. 

Oo  the  M  of  March,  1871,  Congrefi  paned 
aa  Act  authorizing  another  dumge  to  be 
mde  bj  the  St.  Paul  and  Pacific  Railroad 
Oompany  in  ita  linea,  "in  consideration  €i  a 
rdlinqnidimeDt  of  landa.'  That  Act  is  as 
follows: 

'^A  ii  enaeied  ty  t^  BeruOe  and  Emmqf 
BtpmnUaUwi  <f  As  United  dktUt  qf  AmerOa 
m  O^ngrem  a$$emNed,  That  the  St  Paul  and 
Fidfic  Railroad  Company  may  so  alter  its 
bnodi  lines  that,  in^eaa  of  constructing  a 
load  from  Crow  Wing  to  St.  Vincent,  and 
from  St.  Cloud  to  the  waters  of  Lake  Supe- 
rior, it  may  locate  and  construct,  in  lieu 
thereof,  a  line  from  Crow  Wing  to  Brainond, 
to  iotenect  with  the  Northern  Pacific  Rail- 
rosd,  and  from  St.  Cloud  to  a  point  of  in- 
tenection  with  the  line  of  the  original  grant 
tt  or  near  Otter  Tail  or  Rush  Lake,  so  as  to 
form  a  more  direct  route  to  St.  Vincent,  with 
the  sune  proportional  grant  of  lands  to  be 
taken  in  the  same  manner  along  said  altered 
liaoi,  as  is  prorided  for  the  present  lines  by 
existing  laws :  Provided,  however.  That  this 
ckioge  shair  in  no  manner  enlarge  said  grant, 
lad  Uiat  this  Act  shall  only  U&  effect  upon  j 
.  eoodition  of  being  in  accord  with  the  legisla- 
V]  tion  of  the  State  of  Minnesota,  and  upon  the 
farther  ooodition  that  proper  releases  shall 
be  made  to  the  United  Stetes  by  said  Com- 
nmy,  of  all  lands  along  said  abandoned  lines 
from  Crow  Wing  to  St.  Vincent  and  from 
St.  Cloud  to  Lake  Superior,  and  that  upon 
tke  execution  of  said  releases  such  lands  so 
nkand  shall  be  considered  as  immediately 
latored  to  market,  without  further  legisla- 
tion.'   16  Stat.  chap.  144,  p.  088. 

Hie  Act  of  March  8,  1866,  as  said  above, 
is  a  new  g»ant,  referring  to,  but  distinguish- 
lUe  and  distinct  from,  tnat  nuule  by  the  Act 
ofMardi  8,  1867.  The  Act  of  March  8, 
1971,  oqIt  authorises  the  construction  of 
dilEnent  lines  from  those  preyiously  deaig- 
Bstod,  in  ooosideration  of  the  relinouishment 
of  Isods  along  the  previously  aesignated 
lisso,  the  new  lines  to  have  the  same  pro- 
poftional  grant  alone  them  to  be  taken  in 
the  same  manner  as  along  the  former  lines. 

These  two  Acts  are  subsequent  in  date  to 
the  Act  under  which  the  plaintiff  claims, 
nd  the  rule  has  long  been  settled  that  where 
diiterent  grants  coyer  the  same  premises  the 
esrlicr  takes  the  title.  There  would  be  no 
Rsson  why  that  rule  should  not  be  followed 
ia  the  present  case  if  the  Act  of  March  8, 
Ign.  sboold  be  held  to  cover  the  premises 
ta  eootfo  versj . 

It  is,  however,  contended,  in  answer  to 
this  position  of  an  earlier  grant  to  the  plain- 
tifi,  that  the  Acts  of  March  8,  1866,  and 
Ibfch  8,  1871,  are  to  be  treated,  not  as  dis- 
tiaci  Ada,  bat  simply  as  amendments  to  the 
let  of  March  8,  1867,  and  to  be  given  an 
opsfatioQ  aa  of  that  date.  We  do  not  assent 
lo  this  position.  Thouffh  the  Act  of  March 
t,  1866,  bv  its  new  and  additional  grants, 
iOModed  the  previous  Act  of  1867,  its  opera- 
tifla  opon  any  lands  previously  reserved  to 
M  ia  any  work  of  internal  improvement 
vesezpiessly  restrained.  What  was  reserved 
1I8U.& 


before  remained  reserved  afterwards.  And 
the  Act  of  1871  does  not  purport  in  any 
sense  to  be  an  amendment  of  the  Act  cd  1867. 
It  simply  authorizes  the  St.  Paul  and  Pacifio 
Railroad  Company  to  change  its  lines  in 
consideration  of  tne  relinquishment  of  cer- 
tain lands.  The  old  lines  were  to  be  given 
up,  and  all  the  benefits  attached  to  them,  in 
consideration  of  which  new  lines  were  author- 
ized. The  old  lines  were  not  amended,  but 
were  abandoned.  There  was  no  partial  re- 
lease of  the  accompanying  grants,  but  what- 
ever rights  attended  the  original  lines  were 
to  be  surrendered. 

It  is  also  urged  against  the  priority  of 
the  plaintiff's  claim  that  by  the  terms  of 
the  Act  making  the  grant  to  the  Northern 
Pacific  Railroad  Company  all  subsequent 
grants  prior  to  the  d^nite  location  m  its 
road  are  excepted. 

Giving  full  force  to  this  exception,  we  do 
not  see  that  it  has  any  application  in  the 
present  case.  It  can  only  apply  to  grants  of 
land  which  would  otherwise  oe  covered  by 
the  Northern  Pacific  grant,  and  the  only 
grant  which  It  is  contended  was  in  that  sit- 
uation is  the  one  accompanying  the  author- 
ity given  by  the  Act  of  Mardi  8,  1871,  to 
construct,  in  lieu  of  certain  lines  to  be 
abandoned,  a  line  from  St.  Cloud  to  a  point 
of  intersection  with  the  line  of  what  was 
termed  the  original  grant,  at  or  near  Otter 
Tail  or  Rush  Lake,  though  what  was  intended 
was  the  line  projected  in  1868,  but  which 
was  never  accepted  by  the  Secretary  of  the 
Interior,  because  of  Its  plain  deviation  from 
a  direct  line  between  the  termini  of  the  road 
authorized.  The  line  of  the  original  main 
grant  was  a  long  way  distant  from  those 
lakes,  to  the  south  of  them ;  and  no  line  was 
located  to  intersect  it,  or  authorized  with 
that  view.  The  line  authorized,  or  supposed 
to  be  authorized,  under  the  Act  of  Man^  8, 
1871,  was  distant  many  miles  from  the  line 
projected  in  1860,  and  the  map  of  its  definite 
location,  approved  by  the  Secretary  of  the 
Interior,  was  not  filed  with  the  commis- 
sioner of  the  Oeneral  Land  Office  until  De- 
cember 20,  1871.  The  release  required  by 
the  Act  of  March  8,  1871,  was  not  made  by 
the  St  Paul  and  Pacific  Kailroad  Company 
until  December  18, 1871,  and  a  formal  release 
to  the  United  States  by  the  Company  was 
not  executed  until  the  19th  of  that  month. 
It  was  only  upon  the  execution  of  the  re- 
lease— ^whether  that  be  deemed  to  have  been 
on  the  18th  or  19th  of  December— that  the 
Act  took  effect.  The  Act  did  not  make  tk 
grant  upon  condition  subsequent.  There 
was  no  condition  for  a  breach  of  which  any 
forfeiture  of  a  grant  could  be  required,  for 
no  grant  passed  until  the  consideration  for 
it,  the  relinquishment  of  old  lines  with  the 
lands  along  them,  was  given.  The  transac- 
tion was  in  the  nature  of  aa  exchange,  by 
which  the  right  was  given  to  the  company 
to  construct  new  lines  with  proportional 
grants,  in  consideration  of  its  relinquishing 
certain  old  lines,  with  their  accompanying 
lands.  The  new  rights  were  to  vest  with 
the  release  of  the  ^d  rights.  The  trans- 
fer was  to  be  mutual  and  simultaneous 
There  was  therefore  no  operative  grant  unti) 
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there  was  an  effective  release,  and  whichever 
date  be  taken—whether  December  18  or  19— 
it  was  subsequent  to  the  definite  location  of 
the  Northern  Pacific  Railroad  Company  in 
Minnesota.  A  map  of  that  location,  ap- 
proved by  the  Secretary  of  the  Interior,  was 
filed,  as  stated  above,  in  the  office  of  the 
commissioner  of  the  Q^eral  Land  Office  on 
the  21st  of   the  previous  November.      No 

f;rant,  therefore,  was  in  existence  of  any 
inds  to  any  other  compan]^,  which  are 
claimed  by  the  plaintiff  in  this  suit,  at  the 
time  of  the  dennite  location  of  its  route. 
The  Act  of  March  8,  1865,  as  already  stated, 
is  expressly  restrained  from  in  any  way  in- 
terfering with  any  lands  previously  reserved 
by  Congress  or  any  competent  authority  to 
«id  in  any  work  of  public  improvement. 
•Consequently,  under  that  Act  no  claim  could 
be  asserted  that  would  in  any  way  interfere 
with  the  grants  to  the  Northern  Pacific  Rail- 
it»d  Company. 

But  independently  of  this  conclusion,  we 
«re  of  opinion  that  the  exception  in  the  Act 
making  the  grant  to  the  Northern  Pacific 
Railroad  Company  was  not  intended  to  cover 
•other  grants  for  the  construction  of  roads  of 
a  similar  character,  for  this  would  be  to 
embody  a  provision  which  would  often  be 
repugnant  to  and  defeat  the  grant  itself. 
Musouri,  K,  d  T.  R,  Co,  v.  Kanstu  d  P.  B. 
Co.  97  U.  S.  491,  498,  499  [24:  1095.  1097]. 
Besides,  the  withdrawal  made  by  the  Sec- 
retary ol  the  Interior  of  lands  within  the 
forty-mile  limit,  on  the  18th  of  August, 
1870,  preserved  the  lands  for  the  benefit  of 
the  Northern  Pacific  Railroad  from  the  opera- 
tion of  any  subsequent  grants  to  other  com- 
panies not  specifically  declared  to  cover  the 
premises,  llie  Northern  Pacific  Act  directed 
that  the  President  should  cause  the  lands  to  be 
surveyed  forty  miles  in  width  on  both  sides 
of  the  entire  line  of  the  road,  after  the  gen- 
eral route  should  be  fixed,  and  as  fast  as 
might  be  required  by  the  construction  of  the 
roeS,  and  provided  that  the  odd  sections  of 
lands  granted  should  not  be  liable  to  sale, 
entry  or  pre-emption  before  or  after  they  were 
surveyed,  except  by  the  Company.  They 
were  therefore  excepted  by  that  legislation 
from  grants,  independently  of  the  withdrawal 
by  the  Secretary  of  the  Interior.  His  action 
In  formally  announcing  their  withdrawal 
was  only  giving  publicity  to  what  the  law 
itself  declared.  The  object  of  the  with- 
•drawal  was  to  preserve  the  land  unincum- 
bered until  the  completion  and  aooeptence  of 
the  road. 

In  the  recent  case  of  ButU  ▼.  Northern  P. 
R,  Co..  119  U.  8.  55.  72  [80:  880,  886],  this 
'Court,  spoiking  of  the  Act  making  the  grant 
to  the  Northern  Pacific  Company,  said : 

"Although  the  Act  does  not  require  the 
officere  of  ue  Land  Department  to  give  notice 
to  the  local  land  officers  of  the  withdrawal 
of  the  odd  sections  from  sale  or  pre-emption, 
it  has  been  the  practice  of  the  Department  in 
sudi  cases  to  formally  withdraw  them.  It 
cannot  be  otJierwise  than  the  exereise  o'^i  n 
wise  precaution  by  the  Department  to  give 
such  information  to  the  local  land  officers  as 
may   serve  to  guide  aright  those  seeking 
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settlements  on  the  public  lands,  and  thus 
prevent  settlements  and  expenditures  con- 
nected with  them  which  would  afterwards 
prove  to  be  useless. " 

After  such  withdrawal,  no  interest  in  the 
lands  granted  can  be  acquired,  against  the 
rights  of  the  company,  except  by  special 
legislative  declaration,  nor,  indeed,  in  the 
a^ence  of  its  announcement,  after  the  general 
route  is  fixed. 

It  is  indeed  contended  that  there  is  no  eri- 
dence  that  any  general  route  was  fixed, 
meaning  thereby  the  general  route  for  the 
whole  length  oi  the  r^ul.  If  this  were  the 
fact,  which  is  not  conceded,  the  result  would 
not  be  changed,  as  supposed  by  counsel.  The 
contemplate  railroaa  from  liake  Superior  to 
Pueet  Sound  was  about  two  thousand  miles 
in  length,  and  it  was  not  expected  that  there 
should  be  a  general  designation  of  the  whole 
route  over  this  distance  before  any  land 
should  be  withdrawn  or  any  rights  of  the 
Company  should  attach.  The  g^eneral  purpose 
of  the  Act  was  accomplished  if  sucii  reason-  ... 
able  portions  of  the  general  route  were  located  ^  ^ 
as  would  intelligently  guide  the  officers  of 
the  Land  Department  with  reference  to  the 
patents  to  be  issued  for  lands  intended  for 
the  Company.  The  withdrawal  in  any  case 
would  only  extend  along  the  route  which  was 
fixed,  and  a  map  of  which  was  filed  in  the 
Department. 

As  to  the  objection  that  no  evidence  was 
produced  of  any  selection  by  the  Secretary 
of  the  Interior  from  the  indemnity  lands  to 
make  ud  for  the  deficiencies  found  in  the 
lands  within  the  place  limits,  it  is  sufficient 
to  observe  that  ail  the  lands  within  the  in- 
demnity limits  only  made  up  in  part  for 
these  deficiencies.  There  was  therefore  no 
occasion  for  the  exercise  of  the  judgment  of 
the  Secretary  in  selecting  from  them,  for  they 
were  all  appropriated. 

Upon  the  whole  case  we  are  satisfied  that 
the  decree  of  ike  court  below  uae  eorrect,  amd  U 
%$  accordingly  affirmed. 


THOMAS  8.  KINO,  PIff.  in  Err.. 

V, 

JOHN  W.  DOANE. 

(See  8. 0.  Beporter*B  ed.  U^ITBL) 

Brfenm  to  promieeory  note^renewed  note — naU 
obtained  by  fraud— fiiU  talue,  when  need  mai 
bepaid. 


h  Am  between  the  maker  and  pajree.  any 
that  would  be  good  acainst  an  oriffinal  note  win 
be  equally  good  against  a  note  taken  In  reoewal 
without  additional  oonslderatloo,  or  under  otr- 
oumstanoes  not  showing  a  valid  waiver  of  suoh 
dftfftniWi 

2.   If  in  an  action  by  an  indorsee  against  the  maker 
a  negotiable  note  is  shown  to  have  been  oX^ 

V€trm,—Aa  to  who  wQl  be  deemed  to  hone  acted  in 
ooodfatthintaMnoneooti(Mev<»per;wiUMtienetlee 
to  fnivent  hoiderfrom  reeovenh—eet  note  to  Yowler 
V.  Brantlj,  10:478. 

Am  to  riQhle  of  hoider  of  eommereidl  paoer  Imvi*- 
ferred  after  due^  see  note  to  Foley  v.  Bmlth,  13:98L 

K9  I.  ^ 
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tAliied  by  fmod,  the  imsumptioii,  arialnff  merely 
from  the  poewiMton  of  the  iottniment,  that  the 
holder  In  good  liyth  paid  vahie,  is  to  far  orer- 
eome  that  he  cannot  haye  judicment  unleas  it  ap- 
pouB  alBmiatlyely  from  all  the  e?idenoe  that  he. 
In  ihfOt,  porohaeed  for  value. 
9,  Whan  a  pforohaaer  of  a  negotiable  note  which 
WM  obtained  by  frand  paid  yalue  for  it,  he  will 
be  entitled  to  reoorer  in  an  action  upon  it  against 
the  maker,  unkM  it  is  proyed  that  tie  purchased 
vHh  aotoal  notlee  of  defect  in  the  title,  or  in  bad 
faith,  implying  goltty  knowledge  or  wHlfnl  igno- 


4  Ihe  role  that  protects  a  bona  tide  holder  for 
▼aloe  of  coomiereial  paper  against  defenses  or 
eqatttes  timt  might  be  good  as  between  the  origi- 
nal parties,  does  not  require  ttiat  the  holder  shall 
hare  paid  full  value ;  when  a  parting  with  value 
is  proved,  tlie  amount  of  the  consideration  to  not 
othawlae  importaot  than  as  bearing  on  the  ques- 
tion of  aotoal  or  constructive  notice,  unless  the 
sDount  paid  was  so  disproportf  oned  to  the  real 
value  of  the  security  purchased  that  the  diUm  to 
have  paid  value  will  be  treated  as  a  mere  pre- 


[No.  77.1 
ArgMsd  ir<f9.  24, 1890.  Leaded  March  t,  li91. 

PI  ERROR  to  the  Ciicoit  Court  of  the 
United  States  for  the  District  of  Minnesota 
lo  review  a  Judgment  in  favor  of  plaintiff  for 
the  amount  of  a  promiasory  note  made  by  de- 
fendant   Affirmed, 

The  facta  are  atated  in  the  opinion. 

Mittn.  M.  P,  Brewer  and  F.  B,  Bart 
for  tdaintiff  in  error. 

Mmn.  W.  £•  Hale  and  John  M.  MiUer 
for  defendant  in  error. 

n^.,       Mr,  JiMee  HarlMi  delivered  the  opinion 

i*'^    oftheamrt: 

Tliia  action  waa  brooffht  to  recover  the 
amount  due  on  a  promissory  note  executed 
November  10,  1884,  by  King  for  the  sum  of 
17,118.00,  and  made  payable  to  the  plaintiff, 
Doane,'  or  bia  order  one  year  after  date,  with 
interest  at  the  rate  of  seven  per  cent  per  an- 
num from  date  until  paid.  By  direction  of 
the  coort  the  jury  returned  a  vcordict  in  favor 
of  the  plaintiff  for  the  full  amoimt  of  the 
note  witti  intereat.  A  new  trial  having  been 
refused,  judgment  waa  entered  in  conformity 
with  the  verdict.    80  Fed.  Rep.  106. 

\  Hw  defense  ia  that  the  note  sued  on  had  no 

<^ba  conaideration  than  the  aurrender  and 
cancel Ution  of  a  previoua  note  alleged  to  have 
been  obtained,  with  the  knowledge  and  aid 
of  Doane,  by  fraud  and  false  repreaentationa ; 
that  the  indoraement  and  tranafer  of  the  origi- 
nal note  to  him  waa  wholly  without  consid- 
^ntion ;  and  that  the  renewal  note  waa  exe- 
<otfid  by  King  in  ignorance  of  the  fraud 
pcrp^rated  on  him,  and  becauae  of  the  false 
ttstement  by  Doane,  through  hia  agent,  that 
be  was  the  bona  fide  holder  of  the  first  note. 
The  principal  facta  out  of  which  thla  liti- 
fition  haa  anaen  are  aa  follows :  During  the 
tall  of  1888,  King,  the  plaintiff  in  error,  had 
freqoent  interviewa  with  one  Frank  B.  Felt 
ia  rrference  to  the  purchaae,  by  the  former, 
•t  the  price  of  $6,666.66,  of  ten  thouaand 
dollaiB,  par  value,  of  the  capital  atock  of  the 
Pullman  Iron  and  Steel  Company,  a  corpora- 
tion then  recently  organized  under  the  gen- 
eral hwB  of  niinoia  with  a  capital  atock  of 

lit  U.  8.  U.  8..  Book  86. 


$500,000  divided  into  5,000  aharea  of  $100 
each,  for  the  purpoae  of  manufacturing  iron 
and  ateel  in  different  forma,  principally  the 
bayonet  railway  spike  for  which  a  patent  had 
been  iaaued  to  J.  P.  Perkina.  Thia  patent, 
at  the  time  of  the  organization  of  the  com- 
pany, belonged  to  Felt7  Perkina,  J.  W.  Doane 
and  Jamea  K.  Smith,  the  latter  representing, 
it  ia  alleged,  (George  M.  Pullman.  Felt, 
Doane,  Perkina  and  Smith  constituted  a  ma-  r^m^* 
Jority  of  the  directora,  and  Felt  waa  the  sec-  l***! 
retary  and  treaaurer  of  the  corporation.  It 
doea  not  appear  that  Kine  made  a  formal  writ- 
ten aubacription  of  stock.  But,  under  date 
of  November  7,  1888,  Felt  wrote  to  him :  "If 
convenient,  pleaae  remit  one-half  amount  of 
aubacription  to  atock,  amounting  to  $8. 838. 88. 
Any  time  before  the  15th  will  answer.  We 
are  progressing  finely  and  everything  looks 
very  flattering?,  having  had  applications  from 
three  companies  to  atart  other  works  at  dif- 
ferent places.  I  am  confident  we  have  the 
best  thing  in  the  country,  and  the  outcome 
will  make  us  happy ;  will  see  you  about  the 
25th,  and  advise  you  of  progress  and  the  de» 
cision  of  directora  aa  to  starting  other  compa- 
nies, either  in  stock  or  royalty.**  King  re- 
?ilied  under  date  of  the  10th :  **  Tours  of  the 
th  at  hand.  I  have  a  deal  on  hand  which 
ouffht  and,  I  believe,  will  pan  out  before  the 
15UI,  and  I  will  respond  aa  soon  as  it  does. 
I  expect  to  be  in  Chicago  very  soon  ;.next 
week  possibly,  and  certainly  not  later  than 
the  week  following.  Will  it  answer  if  I 
make  the  payment  then?  Tou  have  no  idea 
how  d— d  tight  money  is  up  here,  and  I 
sometimes  feel  like  getting  tight  myself,  but 
I  think  I  am  sure  of  being  easy  in  a  few 
days ;  glad  to  know  of  the  promising  outlook. 
Let  me  hear  from  you."  This  was  followed 
by  further  correspondence,  in  which  Felt  ' 
urged  King  to  pay  the  assessment  made  upon 
him,  while  King  promised  payment  as  soon 
aa  he  could  make  arrangements  for  the  mone^. 
In  those  lettera  Felt  expreased  high  hopea  for 
the  future  of  the  company.  Under  date  of 
February  18,  1884,  KiuR  wrote  to  him:  **I 
appreciate  the  gituation  aa  you  describe  it, 
and  have  delayed  writing  until  this  time, 
hoping  to  bring  a  settlement  of  the  matter  in 
which  I  have  uie  fund  you  need  and  consid- 
erably more  locked  up,  but  can't  do  it,  and 
must  therefore  come  back  to  first  principles 
and  do  the  best  I  can,  yiz. :  I  will  send  you 
my  note  for  the  amount,  $6,666.66,  due  Oc- 
tober 1,  1884,  at  8  per  cent,  and  until  it  ia 
paid  you  may  hold  the  $10,000  of  stock  as 
security,  giving  me  a  receipt  showing  what 
the  transaction  is.  Tour  security  will  thus 
be  ample  and  you  can  discount  the  note  to 
meet  present  needs.  If  I  can  get  funds  in, 
as  I  hope  and  expect  to  do,  at  an  earlier  date 
than  above  named  would  be  glad  to  take  the 
note  up  before  maturity,  of  course,  but  must 
fix  a  time  which  will  render  it  certain  that  I 
shall  not  disappoint  you  or  be  disappointed 
myself.  I  trust  that  you  can  arrange  matters  [IM] 
on  this  basis,  and,  if  so,  will  close  it  up  at 
once."  In  a  letter  of  February  22, 1884,  Felt 
inclosed  a  note  to  be  signed  by  King,  dated 
January  5,  1884,  for  $6,666.66,  payable  on 
the  1st  of  October  thereafter  to  the  order  of 
the  Pullman  Iron  and  Steel  Company  at  the; 
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Fint  National  Bank,  Minneapolis,  with  in- 
terest at  Uie  rate  of  8  per  cent  per  annum  un- 
til paid.  Tliis  note  was  signed  by  King  and 
returned  to  Felt  in  a  letter  of  February  25, 
1884,  in  which  King  said:  ** Yours  of  the 
22d  at  hand,  and  I  herewith  return  the  note, 
duly  signed.  Please  return  a  receipt,  which 
will  cover  the  transaction  and  show  that  you 
hold  my  $10, 000  of  full-paid  stock  as  security 
for  the  payment  of  said  note,  so  that  in  case 
either  of  us  should  be  snuffed  out  meanwhile 
our  administrators  might  have  an  easy  job. 
Am  delighted  to  know  of  the  brillant  pros- 
pects of  the  company,  and  trust  it  will  pan 
even  larger  than  you  anticipate.  Our  electric 
light  business  is  climbing.  **  Felt,  as  treasur- 
er, delivered  to  King  a  receipt,  dated  March 
1,  1884,  showing  that,  when  the  above  note 
was  paid,  **  full -paid  stock  is  to  be  issued"  to 
him  ''for  (10,000  in  the  Pullman  Iron  and 
Steel  Company." 

On  the  19th  of  April,  1884,  the  company 
issued  to  King  a  certificate  of  100  shares  of 
stock,  and  it  was  inclosed  the  same  day  to 
King,  in  a  letter  from  Felt,  in  which  the 
latter  said :  **  Please  indorse  in  blank  on  back 
of  the  same.  Mr.  Doane  advanced  the  monej 
on  it,  and  this  is  to  be  held  by  him  until 
note  isbaid,  when  stock  will  be  returned  to 
you.  This  should  have  been  done  when  note 
was  made,  but  just  made  our  issue  of  stock  and 
now  do  this  to  close  up  the  books.  We  are 
running  in  good  shape.  The  leading  iron 
man  of  the  country,  after  looking  over  our 
works  last  night,  said  he  thought  the  stock 
would  double  in  a  year  and  double  again, 
and  pay  good  interest  on  the  same.  ^We  are 
having'large  demand.  Please  sign  and  return 
at  once."  King,  as  requested,  executed  an 
assignment,  in  blank,  of  the  certificate,  and 
returned  it  to  Felt  in  a  letter  of  April  24,  in 
which  he  said :  **  Your  favor  of  19th,  inclos- 
ing certificate  No.  81  for  100  shares  of  the 
capital  stodk  of  the  Pullman  Iron  and  Steel 
Company  in  my  name,  is  just  received,  and, 
as  requested  by  you,  I  herewiUi  return  it, 
indorsed  in  blank,  to  be  held  by  Mr.  Doane 
until  my  note  of  Januarv  5,  1884,  for  (6,666.  - 
66,  due  October  1,  1884,  is  paid,  when  said 
certificate  is  to  be  returned  to  me.  Am  de- 
lighted to  hear  of  the  flattering  prospects  of 
the  company.  The  value  ot^the  stodL  can't 
double  too  often  to  suit. "     '-^ 

The  explanation  given  by  Felt  of  the  trans- 
action by  which  Doane  got  King's  note  as  col- 
lateral was,  that  while,  in  consideration  of 
the  transfer  by  Doane,  Perkins,  Smith  and 
himself  to  the  company  of  the  patent  for  the 
bayonet  spike,  the  original  stock  was  divided 
equally  between  them  on  the  basis  of  1,260 
shares  to  each,  one  half  of  the  stock  was  do- 
nated to  the  treasury  of  the  company  to  be 
sold,  the  proceeds  to  be  used  in  building  a 
plant  and  as  a  working  capital  for  the  com- 
pany. Felt  testified :  **  I,  as  an  officer  of  the 
company,  received  it  [the  note]  from  Mr. 
King.  Soon  after  the  receipt  of  this  note  it 
became  necessary  for  the  company  to  have 
funds,  and  it  was  assumed  that  I,  as  one  of  the 
interested  parties  to  [in]  this  company,  should 
provide  a  certain  amount  of  money  by  the 
sale  of  stock,  and  Mr.  Doane,  claiming  that 
I  had  not  provided  the  full  amount,  cnfered 


to  discount  mv  own  note  and  taka  thU  note  d 
Thomas  S.  King  as  a  oollateiml  aninat  the 
same.  Soon  after  the  execution  <n  mT  note 
to  J.  W.  Doane  he  asked  me  if  I  wiabed  to 
hold  this  note  of  King's  and  dispose  oi  mj 
own  stock,  I  having  raised  the  moo^  neces- 
sary to  cover  the  amount  of  this  sabadriptioo ; 
if  not,  he  would  take  the  note  and  aaaiffn  to 
Thomas  S.  King  one  hundred  shares  of  his 
stock.  This  was  before  the  companj  had 
commenced  operations,  and  it  looked  as  if 
it  would  be  a  very  profitable  institution,  and 
I  told  him  that  I  did  not  care  to  dispoBe  of 
any  of  my  stock.  So,  on  April  19,  1884,  J. 
W.  Doane  transferred  100  shares  of  his  stock. 
The  same  was  assigned  to  T.  8.  King  and  held 
as  collateral  by  J.  W.  Doane  against  the  note 
given  by  King.  The  note  that  I  gave  te  J. 
W.  Doane,  upon  which  the  money  was  ad- 
vanced, hsis  been  paid  by  me. " 

In  explanation  of  the  stetement  that  he  wsi 
to  provide  a  certain .  amount  ot  moDtej  hr 
the  sale  of  stock.  Felt  said : .  "It  wasagreea 
that  fifteen  hundred  shares  of  the  stock  shooid 
be  sold  at  a  certain  price,  one  half  of  said 
6tock  being  taken  by  the  two  sabscriben. 
Upon  my  coming  to  Chicago  I  found  that  it 
was  understood  that  Mr.  Perkins  and  myself 
were  to  place  the  other  one  half  of  the  stm^* 

The  note  discounted  by  Doane,  with  the 
King  stock  as  collateral,  was  executed  by 
Felt,  individually,  March  8,  1884,  and  was 
paid  about  September  1,  1884.  Being  asked 
to  explain  the  transfer  by  Doane  of  one  hun- 
dred shares  of  stock.  Felt  said  *  "That  was 
done  by  a  certificate  of  transfer,  under  date  of 
April  19,  1884,  to  Thomas  8.  King  by  J.  W. 
Doane.  Mr.  Doane  surrendered  his  oortiflcate 
of  625  shares,  dated  April  12, 1884,  and  a  new 
certificate  was  issued  to  him  for  five  hnndied 
and  twenty-five  shares,  under  date  of  A|Hri) 
19, 1884,  lleing  the  amount  of  his  ori^nal  cer- 
tificate of  shares,  less  the  amoont  timnsfened 
to  Thomas  S.  King,  and  a  certificate  of  one 
hundred  shares  was  issued  to  King.  The  cer- 
tificate of  stock  was  signed  by  W.  JL  BaROws» 
vice-president,  and  Frank  B.  Felt,  secre- 
tary.* Of  the  2,600  shares  transferred  to 
Felt,  as  trustee,  fifteen  hundred  shares  was 
sold  at  sixty -six  and  two- thirds  oente  oo  the 
dollar,  the  proceeds  of  the  same  being  used 
to  erect  a  manufacturing  plant.  'Hie  remain- 
ing one  thousand  shares  were  intended  to  be 
held  and  sold  at  par  for  an  operating  capital. 
Doane  took  876  snares,  paying  in  cash  ttiere 
for  the  sum  of  |26, 000.  A  like  amount,  at  the 
same  price,  was  taken  by  Pullman,  and  paid 
for  by  him  or  through  the  Pullman  Palaot 
Car  Company. 

When  the  note  of  January  6,  1884,  became 
due,  King  received  notice  of  ite  being  is 
bank  for  collection.  Ho  says :  "  I  had  reason 
to  believe  it  was  in  Chicago,  and  the  ftd 
that  there  was  no  sale  for  the  stock  was  a  dis- 
appointment to  me,  but  I  presomed  thai  Mr. 
Doane  was  the  innocent  holder  of  the  note 
for  value.  I  knew  none  of  the  fscte  upon 
which  I  now  base  my  defense.  The  note  was 
claimed  and  represented  to  be  the  propei^ 
of  Mr.  Doane  at  that  time.    I  was  imaole  te 
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dmerenoe  in  tlie  amounts  of  the  two  notes  is 
ITfi  tooooDted  for  hj  the  interest  beins  added. 
Additional  security  was  demanded  of  me, 
sad  I  gaTe,  in  addition  to  the  Pullman  Iron 
lad  Steel  Company  stock  held  by  Doane,  $8,  • 
900  of  stock  in  the  Brush  Electric  Company. 
IVre  was  no  new  consideiation  for  the  last 
note.  It  was  simply  a  renewal  and  extension 
of  time.' 

6iTin(F  the  defendant  the  benefit  of  eyery 
ressooabie  inference  from  the  evidence,  did 
tibs  court  below  err  in  directing  a  verdict  for 
the  plaintiff?  It  was  proven  beyond  question 
tbit  the  defendant  agreed  to  take  $10,000, 
pir  value,  of  the  capital  stock  of  the  Fullman 
Steel  and  Iron  Company,  and  pay  for  it  the 
ram  of  $6,666.66;  that  he  executed  the  note 
of  Jannary  5.  1884,  for  the  latter  amount  that 
It  might  be  discounted,  and  the  proceeds  ap- 
plied on  his  subscription,  the  stock  sub- 
Kribed  to  be  held  as  security  until  the  note 

i  WM  paid  and  a  certificate  of  stock,  full  paid, 
to  be  issued  to  King  upon  such  payment  being 
made :  that  a  certificate  for  100  shares,  sur- 
rendered by  Doane,  was  issued  to  King,  by 
wbom  it  was  assigned,  in  blank,  to  Doane, 
to  be  held  by  the  latter  as  collateral  security 
for  the  note  d  January  5, 1884  ;  that  the  note 
was  indorsed  and  delivered  to  Doane,  in  con- 
sideration of  his  having  surrendered  to  the 
company  the  above  100  &Bres  of  his  full -paid 
Kock :  and  that,  subsequently,  the  note  sued 
oo  for  $7,118.50  was  given  in  renewal  of  the 
BOts  for  $6,666.66. 

If  King  was  induced  by  false  or  fraudulent 
ititementa  of  F^lt,  representing  the  company, 
to  nbecribe  for  stock  and  to  make  the  note 
for  $6,666.66.  be  would  not  have  been  liable 
IS  between  himself  and  the  company  either 
on  the  subscription  or  on  the  note.  Nor  would 
he  have  been  liable  to  the  company  upon 
my  note  taken  by  it  simply  in  renewal.  The 
principle  is  well  establisned  that,  as  between 
the  maker  and  payee,  any  defense  that  would 
be  good  against  the  original  note  will  be 
eoitally  good  against  a  note  taken  in  renewal 
withoot  additional  consi<}eration,  or  under 
drcomstanoes  not  showing  a  valid  waiver  of 
foch  defense.  The  mere  renewal  of  a  note 
does  not.  as  between  the  original  parties, 
iilect  the  essential  nature  of  the  transaction 
represented  by  it.  MeLaugUia  v.  Bank  cf 
JUarnae,  48  U.  8.  7  How.  §20,  228  [12:676, 
9791 ;  Janm  v.  Ouaranty  d  L  Co,  101  U.  8. 
«,  680  [95:  1080, 1086]  ;  Sawyer  v.  WieweU, 

171]  •  Allen,  80,  43 ;  BMen  v.  Oot^rovs,  12  Gray, 
tl6^  217.  If  the  subscription  and  original 
Bote  were  obtained  by  fraud,  these  principles 
would  determine  tnis  case  adversely  to 
Doane  unless  he  gave  value  for  the  original 
note  without  notice  of  the  alleged  fraud. 
Whether  he  did  or  did  not  give  value,  without 
mdi  Dotioe,  is  the  vital  question  in  the  case. 
Aad  that  question  must  oe  considered  with 
isfaieime  to  the  established  rule  that,  if  in  an 
sctioB  by  an  indorsee  against  Uie  maker  a  ne- 
iQliable  note  is  shown  to  have  been  obtained 
hf  ftaod,  the  presumption,  arising  merely 
nvB  the  poBseMJoii  of  the  instrument,  that 
tte  holder  in  good  fkith  paid  value  is  so  far 
■nmiiiii  that  he  cannot  have  Judnnent  unless 
it  sppevs  afllnnatively  from  all  die  evidence, 


whether  produced  by  the  one  side  or  tha 
other,  that  he,  in  fact,  purchased  for  value. 
Simth  V.  8ae  County,  78  U.  8.  11  Wall.  189, 
148  [20 :  102,  105]  ;  Marion  County  Comr$,  v. 
Clark,  U  U.  8.  278,  285  [24 :  69,  62]  ;  Stewart 
V.  Lansing,  104  U.  8.  505,  509  [26 :  866,  868]  ; 
Pana  v.  Bawltr,  107  U.  8.  529.  542  [27 
424, 429] .  In  the  case  supposed  he  must  show 
that  he  paid  value.  That  fact  being  estab- 
lished, he  will  be  entitled  to  recover,  unle^iA 
it  is  proved  that  he  purchased  with  actual 
notice  of  defect  in  the  title,  or  in  bad  faiLn, 
implying  guilty  knowledge  or  willful  igno- 
rance. Uwfdman  v.  SimondB,  61  U.  S.  20 
How.  848,  867  [16 :  984,  942]  ;  Murray  v. 
Lardner,  69  U.  8.  2  Wall.  110,  121  [17 :  857. 
859] ;  IfotchkisB  v.  National  S.  d  L.  Bank,  88 
U.  8.  21  Wall.  854,  859  [22  •  645,  649]  ;  New 
Orleans  C.  db  Bkg,  Co,  v.  Montgomery,  95  U. 
8.  18  [24 :  847] ;  Stnfl  v.  Smith  102  U.  8. 
442,  444  [26 :  193,  194] . 

It  is  argued  that  the  evidence  does  not 
show  the  payment  of  value  by  Doane.  We 
lay  out  or  view  altogether  the  fact  that  tlio 
original  note  may  have  first  come  to  his  hands 
as  collateral  security  for  Felt*s  individual 
note  of  March  6,  16io4 ;  for  it  does  not  dis- 
tinctly appear  that  the  delivery  to  Doane, 
for  that  purpose,  of  King's  note  was  with  the 
assent  of  the  company ;  and  without  such  as- 
sent Doane  coula  not  rightfully  have  taken 
it  as  security  for  Felt's  debt  to  him.  The 
money  advanced  by  Doane  upon  Felt's  in- 
dividual note  was  advanced  to  the  latter  in 
order  that  he  might  perform  his  promise  to 
^  place"  a  part  of  the  stock  donated  to  tine 
company,  and  put  in  his  hands  as  trustee,  for 
sale.  But  did  not  Doane  pay  value  when  he 
surrendered  one  hundred  shares  of  the  origi- 
nal stock  issued  to  him  on  account  of  his  part 
ownerahip  of  tiie  patent-right  transferred  to 
the  company?  That  stock  was  deemed  of 
value  by  him ;  for,  as  we  have  seen,  of  the 
shares  donated  by  the  original  stockholders 
to  the  company's  treasury  he  took  876  shares, 
paying  therefor  in  cash  twenty-five  thousand 
aollars.  When  the  transaction  took  place  he 
had  substantial  reasons  for  believing,  and  so 
far  as  the  evidence  shows  in  good  faith  be- 
lieved, that  the  patent-right  in  question  was 
of  value.  And  his  confidence  in  the  enter- 
prise was  manifested  by  the  large  sum  in- 
vested by  him.  The  question  as  to  his  liav- 
ing  paia  value  does  not  depend  upon  the  in- 
qiiiry  whether  the  result  of  the  company's 
operations  justified  the  hi  eh  expectations  for 
its  success  that  were  indulged  at  the  outset. 
And  the  rule  that  protects  a  bona  fide  holder 
for  value  of  commercial  paper  against  defenses 
or  eouities  that  mieht  be  good  as  between  the 
orignnal  parties  ooes  not  require  that  the 
holder  shall  have  paid  full  value.  As  said 
in  Qouid  v.  Segee,  6  Duer,  270,  **  when  a  part- 
ing with  value  is  proved,  the  amount  of  the 
consideration  is  not  otherwise  important  than 
as  bearing  on  the  question  of  actual  or  con- 
structive notice.**  8o,  in  Baity  v.  Smith,  14 
Ohio  8t.  402,  the  8upreme  Court  of  Ohio  held 
tJiat  the  rule  does  not  require  the  fall  face  of 
the  paper  to  be  paid,  and  that  a  contmy  prin- 
ciple would  not  only  deprive  commercial 
paper  of  one  of  the  most  essential  and  vala* 
able  incidents  of  negotiability,  bat  wo«^ld 
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iJie  jurisdiction  of  tlie  courts  of  tbe  United 
Suites  even  in  cases  where  the  constitutional 
requirement  as  to  citizenship  is  met.  But 
this  court  has  decided,  upon  full  consider- 
ation, that  no  such  result  can  be  constitu- 
tionally effected  by  state  legislation.  The 
case  of  Hes8  v.  BeynoldA.  113  U.  S.  73,  77 
[28:  927,  928],  inyoH«Hl  a  disputed  claim 
originally  filed  in  a  probate  court  of  Mich- 
igan, carried  by  appeal  to  a  circuit  court  of 
the  same  State,  and  subsequently  removed  to 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Michi^n.  Substantially  the 
same  question  of  jurisdiction  was  raised  in 
that  case  that  is  here  presented^  This  court 
said:  ''It  may  be  convenient  that  all  debts 
to  be  paid  out  of  the  assets  of  a  deceased 
man's  estate  shall  be  established  in  the  court 
to  which  the  law  of  the  domicil  has  confided 
the  general  administration  of  these  assets. 
And  the  courts  of  the  United  States  will  pay 
respect  to  this  principle,  in  the  execution  of 
the  process  enforcing  their  judgments  out  of 
these  assets,  so  far  as  the  demands  of  justice 
require.  But  neither  the  principle  of  con- 
venience, nor  the  statutes  of  a  State,  can  de- 
prive them  of  jurisdiction  to  hear  and  de- 
termine a  controversy  between  citizens  of 
different  States,  when  such  a  controversy  is 
distinctly  presented,  because  the  judgment 
may  affect  the  administration  or  distribution 
in  another  forum  of  the  assets  of  the  decedent's 
estate.  The  controverted  question  of  debt  or 
no  debt  is  one  which,  if  the  representative 
of  the  decedent  is  a  citizen  of  a  State  differ- 
ent from  that  of  the  other  part^,  the  party 
properly  situated  has  a  right  given  by  the 
Constitution  Of  the  United  States  to  have 
tried  originally,  or  by  removal,  in  a  court  of 
the  United  States,  which  cannot  be  defeated 
by  state  statutes  enacted  for  the  more  con- 
venient settlement  of  estates  of  decedents.  ** 
See  also  Payne  v.  Hook,  74  U.  S.  7  Wall. 
425  [19:  260]  ;  Mismnppi  &  R.  R.  Boom  Co. 
V.  PaXUfTion,  98  U.  S.  403  [25 :  206]  ;  EUis 
V.  DocM,  109  U.  S.  485  [27 :  1006]  ;  Detavcare 
County  Comrt.  v.  DieboldS.  dtL.  Go,  188  U.  8. 
473.  487  [88 :  674.  680]  ;  Upshur  County  ▼. 
Rich,  185  T.  8.  467,  477  [34:  196,  200]. 

It  is  next  contended  that,  under  the  statutes 
of  Iowa  governing  the  settlement  of  the 
estates  of  deceased  persons,  the  plaintiff  in 
error  has  only  an  interest  in  the  ''fund"  aris- 
ing from  Greene's  estate ;  and  as  it  does  not 
appear,  affirmatively,  that  such  interest  ex- 
ceeds, or  can  exceed,  in  value  the  sum  of  five 
thousand  dollars,  this  court  is  without  juris- 
diction and  the  writ  of  error  should  be  dis- 
missed. This  contention  must  be  overruled. 
The  plaintiff  seeks  a  judgment  against  the 
estate  of  Greene  for  the  sum  of  (65,528.20, 
with  interest.  Tbe  defendant  disputes  the 
whole  of  that  claim.  Tbe  sum  suea  for — the 
entire  claim  having  bc^n  rejected — is  the 
value  of  the  matter  in  dispute  here :  and  our 
jurisdiction  to  determine  that  dispute  cannot 
depend  upon  an  inquiry  as  to  whether  the 
estate  of  Greene,  when  fully  distributed, 
may  or  may  not  yield  to  the  plaintiff,  if 
1  ucoessful  here,  something  in  excess  of  five 
thousand  dollars.  Such  an  inquiry  is  as  in- 
admissible, on  this  writ  of  error,  as  it  would 
be  if  the  judgment  had  established  the  claim 
92 


of  the  plaintiff  against  Greene's  administim- 
tor  for  the  full  amount  and  a  writ  of  enor 
had  been  prosecuted  by  him  to  reverse  thai 
judgment.  The  case  is  different  from  MiUer 
V.  Clark,  188  U.  8.  228  [84:  966].  decidi'd 
at  the  present  term,  where  the  appeal  was 
dismissed,  because  it  appeared,  affirmativelr, 
that  the  appellant,  who  was  the  plaintiff 
below,  did  not  claim,  and  could  not  possiblj 
recover,  for  himidf,  a  sum  in  excess  of  $5, 000. 

We  come  now  to  consider  the  principal 
questions  in  the  case.  They  relate  to  the 
liability  of  the  defendant  for  the  difference 
between  the  face  value  of  the  stock  issued  to 
Greene  in  1872  and  the  value  at  which  it  was 
rated  in  the  settlement  of  that  year  with  tbe 
Burlington,  Cedar  Rapids  and  Minnesota 
Railway  Company.  The  general  proposition 
advanced  bv  the  plaintiff  is  that  it  was  not 
competent  for  the  railway  company  to  issue 
to  Greene  and  his  associates  in  discharge  of 
its  debt  to  them,  -amounting  to  $70,000. 
thirty-five  hundred  shares  of  stock  of  the  par 
value  of  $850,000,  although  the  settlement 
upon  that  basis  may  have  been  demanded  by 
the  best  interests  of  the  company,  and  was 
made  in  good  faith  without  intention  to  harm 
the  corporation  or  to  defraud  its  creditofs, 
existing  or  subsequent,  and  although  tbe 
stock  at  the  time  ^was  not  worth  anything 
in  the  market  ;**  and  that  Greene  took  tbe  910 
shares  issued  to  him  for  twenty  per  cent  of 
its  face  value,  subject  to  the  implied  C(»di- 
tion  that  he  should  be  liable  for  any  unnaid 
debts  of  the  corporation  to  the  extent  of  tbe 
difference  between  the  face  value  of  the  stock 
and  the  amount  at  whidi  it  was  taken  bj 
him.  It  is  not  contended  that  such  liability 
arises  from  the  relations  Greene  held  to  the 
two  companies  makin>;  the  settlement  of 
1872,  but  from  the  obligations  the  law  im- 
posed for  the  benefit  of  creditors  both  upoo 
the  corporation  issuing  the  stock  and  its 
stockholders.  Of  course,  under  this  view, 
everyone  having  claims  against  the  railway 
company— even  laborers  and  employee— who 
could  get  nothing  except  stock  in  payment 
of  their  demands,  became  bound,  by  accept- 
ing stock  at  its  market  value  in  payment,  to 
account  to  unsatisfied  judgment  creditOTs  for 
its  full  face  value,  although,  at  the  time  it 
was  souffht  to  make  them  liable,  the  corpora- 
tion baa  ceased  to  exist,  or  its  stodc  had  re- 
mained, as  it  was  when  taken,  absolutely 
worthless.  Such  the  plaintiff,  in  .effect,  in- 
sists is  the  law  of  Iowa. 

The  statutory  provisions  that  are  supposed 
by  the  plaintiff  to  sustain  his  position,  which 
were  in  force  when  the  stock  (n  question  was 
issued,  are  found  in  title  X.,  chapter  58,  of 
the  Revision  of  the  Statutes  of  Iowa  of  1800, 
relating  to  the  creation  of  corporations  for 
the  transaction  of  any  lawful  buuBineas^  in- 
cluding the  establishment  of  ferries,  the  con- 
struction of  canals,  railways,  bridges  or  other 
works  of  internal  improvement,  f^  llfiO. 
Among  the  powers  which  such  oorporatioos 
may  exercise  are  ''to  make  contimota,  aoqairs 
and  transfer  property,  possessing  the  same 
powers  in  such  respects  as  privmte  individu- 
als now  enjoy,"  and  ''to  establish  by-laws, 
and  make  all  rules  and  regulations  deemed 
expedient  for  the  management  of  their  affairs 
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eoorts  of  that  State  aa  oontroUbig,  althooffh  they 
will  lean  lowarcie  an  agreement  of  TlewB  with  the 
•cate  oonrta  if  the  question  seenu  to  them  bal- 
■Doed  with  doubt. 

[No.  116.1 
Afgwd  Dee,  15,  16, 1890.    Ikeided  March  t, 

1S91. 

F\  ERROR  to  the  Circait  Ck>art  of  the  United 
States  for  the  Southern  District  of  Iowa  to 
reriem  a  judgment  for  defendant  in  an  action 
to  render  a  stockholder  of  a  corporation  liable 
to  its  cr^itora  for  the  unpaid  balance  doe  on 
hisstock.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

1^.  P.  Hennr  Smjih,  for  plaintiff  in  error: 

The  record  discloees  the  existence  of  eyerv 
Btterial  fact  necessarj  to  establish  a  full  and 
oomntete  lability. 

VpUm  ▼.  TriHaeock,  91  U.  8.  47  (28:204). 

The  acceptance  and  holding  of  a  certificate 
of  shares  in  an  incoiporation  makes  the  holder 
liable  to  the  responsioilites  of  a  shareholder. 

UvUm  ▼.  HanAraugh,  8  Biss.  417;  8av>yer  t. 
ffofljT,  84  U.  B.  17  Wall.  610  (21:781);  8c<mU  v. 
naftr,  105  U.  B.  148(26:968);  OegoodY.  King, 
42  Iowa,  478;  Qcg  ▼.  Hawkeye  R  d  W.  M.  Co. 
18  Iowa,  694:  (MiiMm  t.  Fornv,  65  Iowa, 
nS;  JaekKn  t.  Tratr,  64  Iowa,  469;  WeOm- 
kf  ▼.  Baker,  85  N.  J.  Eq.  501. 

The  stockholders  are  liable  for  the  par  value 
of  their  stock  notwiUistanding  the  board  of 
directors,  by  a  resolution  duly  adopted  and 
entered  on  the  record,  attempted  to  release 
them  fnnn  that  liability. 

BomlAon  Carbon  Co.  t.  Mills,  78  Iowa,  460; 
lawta  Water  Power  Co.  v.  Bopicins,  79  Iowa, 


That  at  the  time  said  stock  was  to  issued 
k  had  no  market  value  would  in  no  manner 
leUeve  said  Greene  from  his  liability  on  account 
thereof. 

Jaciseon  t.  Traer,  64  Iowa,  488. 

The  retransf er  of  the  stock  to  Greene  fully 
icmed  his  liability. 

BoulUm  Carbon  Co.  t.  MiUs,  78  Iowa,  465. 

The  case  was  properly  removable  under  the 
Act  of  1875.  The  plaintiff  is  a  citizen  of  the 
State  of  Ohio  and  the  defendant  a  citizen  of  the 
State  of  Iowa,  and  the  amount  involved  is  over 
165,000;  and,  whfle  it  la  called  a  proceeding  in 
probate,  it  is  in  all  of  its  characteristics  a  suit 
between  citizens  of  different  States,  within  the 
neaniog  of  the  Act  of  Ck>ngre88. 

Oraigie  v.  MeArthur,  4  Dill.  474. 

It  is  not  in  the  power  of  the  State  to  deprive 
a  citizen  of  another  State  of  the  right  to  nave 
hii  cause  heard  and  detennined  in  the  federid 
eoorts. 

Ba^  V.  Book,  74  U.  B.  7  Wall.  425  a9:260); 
QmrttUUOe  Firel  Nat.  Bank  v.  Green,  59 
Iowa,  171. 

Mr.  CluM.  A.  Clark,  for  defendant  in 


It  rests  upon  the  plaintiff  in  error  to  establish 
the  Jorisdidlon  of  this  court  af9rmatively,  be- 
fore it  can  proceed  in  the  exercise  of  its  appel- 
Iste  jurisdiction. 

Tfi^v.  Eean9,VtTJ.  S.  8  (24:941);  Hagan  v. 
nitoh,  85  U.  a  10  Pet.  160  (9:881);  Elgin  v. 
Menhd,  106  U.  S.  580  (27:249);  Terry  y.  Bank 
et  Ommerte,  98 U.  8.  44  (28:79(9;  OkaifiddY. 
BogU,  105  U.  S.  281  (26M4). 
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This  court  will  on  its  own  motion  at  the 
hearing  refuse  to  exerdse  appellate  lurisdio- 
tion,  unless  the  requisite  facts  conferring  such 
jurisdiction  appear  in  the  record. 

Grant  v.  MeJSee,  96  U.  8.  1  Pet.  248  (7: 
181). 

The  fact  of  value  in  excess  of  the  limit  must 
affirmatively  appear  in  the  record. 

Bruce  v.  Mandieeter  ds  K  B.  Co.  117  U.  S. 
515  (29: 990);  OpOika  City  v.  Daniel,  109  U.  S. 
108  (27:  878);  The  Jesse  WiUiamson,  Jr.  108  U. 
S.  805  (27:  780). 

The  court  below  had  no  Jurisdiction.  The 
subject  matter  of  the  litigation,  and  the  prin- 
cipal thing  in  controversy,  remains  in  .the 
hands  of  the  state  probate  court  A  contro- 
versy incident  to  the  main  cause  cannot  be  re- 
moved. 

Grover  d  B.  8.  M.  Co,  v.  Florence  8.  M.  Co. 
85  U.  S.  18  Wall.  558  (21:  914),  110  Mass.  70; 
First  Nat.  Bank  cf  Alexandria  v.  TvmbuU, 
88  U.  S.  16  Wall  190  (21:296);  DuVtvier  v. 
Hopkins,  116  Moss.  125. 

This  court  will  upon  its  own  motion  reverse 
any  judgment  of  the  court  below  where  the  re- 
moval was  unauthorized,  even  though  no  ques- 
tion was  made  in  the  court  below,  or  in  this 
court,  as  to  the  right  of  removal. 

Stewns  V.  Nichols,  180  U.  S.  280  (82:  914); 
Meteaif  v.  Watertovm,  128  U.  S.  586  (82:  543); 
Morris  v.  Gilmer,  129  U.  8.  815  (82:  690). 

As  between  the  railroad  companv,  the  con- 
struction company  and  the  dcceasea,  the  issue 
of  full-paid  stock  for  the  debt,  at  the  rate  of 
twenty  cents  on  the  dollar,  was  a  valid  and 
binding  transaction.  The  agreement  must  be 
set  aside  as  a  fraud  upon  creditors  before  any 
liability  can  be  enforced.  No  action  at  law 
will  lie  until  this  is  done. 

SeaviU  v.  Thayer,  105  U.  8.  156  (26:  974); 
Terry  v.  LittU,  101  U.  8. 216  (25:  864);  Fourth 
Nat.  Bank  of  N.  7.  v.  Franeklyn,  120  U.  8. 
751  (80:  827);  Callanan  v.  Windsor,  78  Iowa. 
197;  Lamm  v.  8ooy.  79  Iowa,  597. 

Where  the  capital  stock  of  a  corporation  is 
received  in  good  faith  in  payment  for  property, 
for  labor,  for  the  construction  of  a  railway,  or 
is  honestly  canceled  and  released  in  compro- 
mise of  existing  differences,  the  shareholder  is 
not  liable  thereon  even  as  to  creditors  of  the 
corporation.  The  contract  is  valid  and  bind- 
ing upon  the  corporation  and  the  original  share- 
takers,  unless  it  is  rescinded  or  set  eside  for 
fraud. 

Phelan  v.  ffazard,  5  DilL  45. 

Where  full-paid  stock  is  issued  for  property 
received,  there  must  be  actual  fraua  in  the 
transaction  to  enable  creditors  qf  the  corpora- 
tion to  call  the  stockholders  to  account  A 
gross  and  obvious  over-valuation  of  property 
would  be  strong  evidence  of  fraud. 

Boynton  v.  Hatch,  47  N.  Y.  225;  Van  Cott 
V.  Van  Brunt,  82  N.  Y.  585;  Carr  v.  Le  Fevre, 
27  Pa.  418;  Coit  v.  North  Carolina  G.  A.  Co. 
119  U.  8.  845  (80:  420);  Bank  cfFori  Madison 
V.  Alden,  129  U.  8.  879  (82:  725);  Nete  Albany 
V.  Burke,  78  U.  8.  11  Walt  96  (20: 155). 

A  railway  corporation  may.  in  payment  for 
the  construction  of  its  lines,  issue  its  stock  at 
its  market  value,  and  a  creditor  of  the  corpo- 
ration cannot  assail  the  transaction  on  the 
ground  that  the  stock  is  not  fully  paid. 
Van  Cott  V.  Van  Brunt,  82  N.  Y.  585. 
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found  to  pay  a  Judgment  creditor  his  priv- 
ate property  may  be  seized  under  the  execu- 
tion to  the  extent  of  any  unpaid  installments 
on  the  stock  owned  by  him.  Whether  any 
such   indebtedness   really   exists    upon  the 

E art  of  a  particular  stockholder,  and  whether 
e  in  law  or  in  fact  owes  any  sum  on  the 
stock  held  by  him,  was  left  by  the  Statute 
to  be  determined  in  each  case,  upon  its  own 
circumstances,  and  in  accordance  with  the 
principles  of  general  law  touching  the  rights 
and  liabilities  of  creditors  and  stockholoers. 
If  the  Legislature  had  intended  that  the  ac- 

auisition  of  stock  at  less  than  its  face  value 
iiould  be  conclusive  evidence  in  every  case 
that  the  stock,  as  between  creditors  and  stock- 
holders, is  ** unpaid,"  it  would  have  been 
easy  to  so  declare,  as  has  been  done  in  some 
of  the  States.  If  such  a  rule  be  demanded 
by  considerations  of  t)ublic  policy,  the  rem- 
edy is  with  the  legislative  department  of 
the  government  creating  the  corporation.  A 
rule  so  explicit  and  unbending  could  be  en- 
forced without  injustice  to  anyone,  for  all 
would  have  notice  from  the  statute  of  the 
will  of  the  Legislature.  It  is  not  for  the 
courts  by  mere  interpretation  of  a  statute, 
not  justitied  by  its  language,  to  accomplish 
objects  that  are  within  the  exclusive  prov- 
ince of  legislation.  If,  when  receiving  the 
910  shares  of  stock  in  pavment  of  his  por- 
tion of  the  claim  of  |70,000  against  the 
railroad  company,  Greene  had  supposed  that 
he  would  thereby  become  liable  to  account 
LOO]  to  creditors  for  its  full  face  value  without 
regard  to  the  real  value  of  the  stock,  and 
whether  the  corporation  subseauently  became 
bankrupt  or  not,  he  certainly  would  not 
have  taken  it.  It  is  equally  certain  that  no 
such  result  was  contemplated  by  the  other 
party  to  the  settlement.  It  is  also  certain 
that  the  acceptance  by  the  members  of  the 
construction  company  of  worthless  stock  in 
full  discharj^e  of  its  claim  was  a  benefit. to 
both  the  existing  creditors  and  the  holders 
of  stock  of  the  railroad  company  not  paid 
in  full ;  to  creditors,  because  it  diminished 
the  number  of  that  class  who  would  be  en- 
titled to  share  in  the  assets  of  the  company ; 
to  stockholders  so  situated,  because  it  lessened 
the  number  of  creditors,  to  whom,  in  any 
contingency,  they  would  b«  liable  in  their 
private  property  for  the  debts  of  the  corpora- 
-  tion.  Here  was  a  corporation  which,  at  the 
time  of  the  settlement  of  1872  wiU^  Greene 
and  his  associates,  was  unable  from  its  net 
earnings  to  pay  the  interest  on  its  bonded 
debt.  It  could  not  pay  even  its  floating  debt 
without  borrowing  money  or  making  sale  of 
stock.  But  its  stock  could  not  be  sold  for 
money.  It  had  no  market  value,  and  the 
company  could  not  ^t  rid  of  the  debt  due 
for  construction  except  by  borrowing  money 
or  selling  stock.  If  it  had  borrowed  money 
and  secured  its  payment  by  mortgage  upon 
its  real  property  or  income,  it  would  thereby 
have  added  to  the  burdens  of  creditors  and 
original  stockholders.  So  far  as  the  record 
discloses,  it  did  in  good  faith  what  was  best 
for  all  then  concerned  in  the  railroad  com- 
pany, namely,  paid  off  a  large  claim  for 
construction  with  worthless  stock,  those  to 
whom  U  was  issued  taking  their  chances  that 
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it  might  at  a  future  time  acquire  aooie  valm 
but  with  the  certainty  that  if  the  nilnd 
company  became  bankrupt  and  oeand  to  di 
business  all  of  its  assets  would  be  imiopri* 
ated  by  creditors,  leaving  nothing  intttm 
to  stockholders. 

Do  the  decisions  of  this  oomt  require  m 
to  hold,  in  such  a  case,  that  a  creditor  takSa^ 
stock  in  payment  of  his  claim  is  bonad  li 
other  creditors  for  the  face  value  of  tbeitodk? 
The  plaintiff  contends  that  our  dedsloiisai 
to  that  effect.  Let  us  see  In  Sammr  v. 
EoM,  84  U.  8.  17  Wall.  610,  «M)  [91:  7», 
735].  it  was  held  that  the  capital  tto6kd% 
corporation,  especially  its  unpaid  sobsoi^ 
tions,  is  a  trust  fund  tub  modo  for  the  bsseil 
of  its  general  creditors.  And  this  pfiiieiid|i 
was  reaffirmed  in  VpUm  v.  IHbilcodt,  91  U. 
S.  45  [23 :  9031;  Sanffer  v.  UpUm,  91  U.  & 
56  [23:  2201:  WOiter  t.  Upton,  91  U.  &  • 

123 :  3841 ;  FuUman  v.   Upton,  96  U.  &  OS 
24:8181;  ChvJtbr,  Upton,  96n.  8.688  [M: 
23]  ;  Mixrgan  County  v.  AUon,  106  U.  &  411 
T26:  498]  ;  ScoviU  v.  Thayer,  106  U.  a  141 


'26 :  968]  ;  Hauikim  v.  Qlenn,  181  U.  a  Hit 
^  [83:  184,  193],  9Ji^  Richardmm  y.  Qm^ 
133  U.  8.  80,  45  [33:  516,  6991.  Then  il 
no  dispute  here  as  to  the  souncuiesB  of  ttii 
general  principle.  The  dispute  is  as  to  ill 
application  to  a  case  like  the  present  om. 
We  can  be  aided  In  solving  this  inqniiy  \^ 
ascertaining  the  character  of  the  particnkr 
cases  in  wnich  it  has  been  applied  \n  lUl 
court.  In  Sawyer  v.  Ssag.  a  subsaripooa  if 
$5,000  to  the  stock  of  an  insoianoe  coaipti| 
for  which  the  subscriber  paid  in  full,  M 
received  In  return  the  check  of  the  cofponp 
tion  for  $4,250  under  an  agreement  thitthl 
debt  for  the  stock  should  oe  eztlngoiM, 
and  the  amount  of  the  check  should  be  tmM 
simply  as  a  loan  of  money  to  the  stockhoMtf, 
was  held  to  be  a  mere  device  to  evade  tto 
rule  that  unpaid  subscriptions  of  stock  eoi* 
stitute  a  trust  fund  for  the  benefit  of  tto 
creditors  of  the  corporation;  conseqneaflfi 
that  the  stock  there  in  question  was  to  m 
regarded,  as  between  the  corporaUoii  Ml 
creditors,  to  be  impaid  to  the  extent  of  tto 
amount  received  back  from  the  axMilloi 
under  the  pretense  of  a  loan.  In  fl^rtiav. 
Tnbilcoek,  an  actual  subscriber  to  the  sfeod 
of  an  insurance  company,  upon  which  In 
agreed  to  pay  20  per  cent,  was  held  it* 
sponsible  for  the  balance,  and  could  all 
escape  liability  therefor  because  of  renroMi^ 
tations  by  the  agent,  at  the  time  of  t&e  n^ 
scription,  that  he  would  be  only  lespooilUl 
for  that  amount,  or  by  proving  a  subseqml 
arrangement  with  the  company  canodiai 
the  subscription  and  accepting,  as  ia  fill 
payment,  his  note  for  the  SS)  per  cent  agmi 
to  be  paid.  Sanger  v.  UpUm  was  aaothi 
case  of  the  actual  subscription  d  stock  apa 
which  the  subscriber  was  held  to  pay  th 
full  sum  subscribed.  In  Webeter  t.  UpUm,  i 
person  holdine  certificates  of  stock  by  trm 
ler  from  the  original  subscriber,  and  standi^i 
upon  the  books  of  the  corporation  as  a  sloel 
holder,  was  held  liable  for  the  balance  da 
upon  the  stock,  without  proof  ot  an  "ezpraa 

Promise  upon  his  part  to  pay.    In  Ohuib  i 
Tpton,  the  decision  was  that  one  reoeivia 
a  certificate  of  stock  for  a  certain  number  i 
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186,617.  to  bear  interest  from  that  date. 
we  israr,  though  the  record  contains  no 
distinct  statement  or  proof  on  the  subject, 
that  die  bonds  beoune  due  and  payable  prior 
to  this  8uit»  on  account  of  default  in  the  pay- 
nent  of  interest.  Execution  was  issued  upon 
the  Judgment  and  was  returned  August  10, 
188D,  no  property  found. 

1^  present  suit  was  commenced  July  6, 
1861.  }yf  Clark  against  the  administrator  of 
Greene,  a  citizen  of  Iowa,  in  the  Circuit 
Court  for  Linn  County,  in  that  State.  The 
potion,  after  setting  out  the  foregoing 
judgment,  the  return  of  the  execution  there- 
<»  onsatisfled  and  the  ownership  of  the  910 
fhsres  of  stock  by  Greene  up  co  his  death, 
and  by  his  estate  since,  alleged  "that  of  the 
▼aloe  of  said  shares  of  stock  owned  by  said 
decedent  there  has  been  paid  only  the  sum  of 
eighteen  thousand  two  hundrea  dollars,  or 
alwnt  twenty  per  centum  of  the  full  yalue 
of  said  stock,  and  there  is  still  due  upon 
Mid  shares  a  balance  of 'eighty  per  centum 
of  their  full  value,  amounting  to  the  sum  of 
teventy-two  thousand  and  eight  hundred 
dollars ;  Uiat  the  said  balance  due  upon  said 
•hares  was  a  trust  fund  in  Uie  hands  of  said 
decendeot  for  the  payment  of  said  judgment 
and  is  still  a  trust  fund  for  the  purpose  in 
the  bands  of  decedent's  administrator ;  that 
the  defendant  herein  is  the  administrator  of 
the  estate  of  said  Qeorge  Greene,  deceased, 
duly  appointed  and  qualified :  that  said  de- 
cedent in  Ills  lifetime  failed  and  neglected 
to  pay  or  cause  to  be  paid  the  said  judgment 
or  any  part  thereof,  and  this  defendant  has 
ftiled  and  neglected  to  pay  or  cause  to  be 
paid  the  same  or  any  part  thereof,  and  the 
mid  judgment  is  stiu  due  and  wholly  un- 
paid.* The  prayer  of  the  petition  was  for 
a  judgment  against  the  defendant  as  admin- 
istrstor  for  the  whole  amount  of  the  plain- 
tiff's claim,  with  interest  and  costs,  and 
that  it  be  allowed  by  the  court  as  a  just 
claim  against  Greene's  estate. 
[It^  like  case  was  subsequently  removed  upon 
ttie  petition  of  Clark  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Iowa, 
tiid  thereafter  by  consent  was  transferred  to 
the  Eastern  Division  of  the  Southern  Dis- 
trict of  that  State. 

The  defendant,  besides  den^-ing  each  alle- 
gation of  the  plaintiff's  claim  and  petition, 
pleads,  in  bar  of  the  action,  the  Statute  of 
Limitations  of  Iowa,  and  also  a  certain  settle- 
ment and  compromise  between  the  plaintiff 
and  the  railway  company.  To  this  answer  a 
feplication  was  filed  by  the  plaintiff. 

After  the    eyidence   was   concluded    the 
plaintiff  asked   several    instructions    based 
upon  the  general  ground  that  the  stock  used 
is  discharging  the  debt  of  Uie  construction 
company  was  a  trust  fund  for  the  benefit  of 
creditora,  and  that,  without  reference  to  the 
aeoeasities  of  the  railroad  company  or  the 
,         good  faith  of  the  transaction,   Greene  was 
'         aooonntable  to  the  creditors  of  the  latter  cor- 
poration for  the  par  value  of  the  stock  issued 
to  him  under  the  settlement  or  compromise 
«f  1873,  whatever  may  have  been  its  market 
vtlue  at  the  time  he  got  it  or  at  the  time 
this  action  was  comipenced. 
The  court  below  refused  to  so  instruct  the 
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Jury,  and  held,  as  matter  of  law,  that  upon 
the  evidence  the  intestate  Greene,  bv  taking 
the  910  shares  of  stock  upon  which  the 
twenty  per  cent  was  paid,  aid  not  become 
liable  to  pay  anything  further  en  account 
thereof  to  creditors  of  the  railway  company ; 
and,  pursuant  to  its  direction,  the  jury  re- 
turned a  verdict  for  the  defendant.  Clark  v. 
Sever,  81  Fed.  Rep.  670. 

The  questions  to  be  first  considered  relate 
to  the  jurisdiction  of  the  court  below  and  of 
this  court 

This  proceeding  was  conmienced  in  one  of 
the  circuit  courts  of  Iowa,  having  general 
original  jurisdiction  in  all  civil  actions  and 
special  proceedings,  and  original  exclusive 
jurisdiction,  in  tne  respective  counties  of 
the  State,  among  other  things,  "of  the  set- 
tlement of  the  estates  of  deceased  persons." 
Of  the  filing  of  a  claim  against  the  estate  of 
a  deceased  person,  the  executor  or  adminis- 
trator is  entitled  to  notice  to  be  served  **  in  the 
manner  required  for  conm^ncing  ordinary 
proceedinfi^, "  unless  the  claim  be  expressly 
admitted  in  writing  with  the  approbation  of 
the  court,  and  when  not  so  admitted  "the 
court  may  hear  and  allow  the  same,  or  may 
submit  it  to  a  iury.'*  On  sucb  hearing,  un- 
less otherwise  declared,  the  court  is  governed 
by  the  provisions  of  law  applicable  to  an 
ordinary  proceeding.  When  a  claim  is  al- 
lowed, it  is  **  placed  in  the  catalogue  of  es- 
tablished claims,  but  shall  not  be  a  lien." 
Code  of  Iowa  1878,  sees.  161,  2812,  2870, 
2408,  2400,  2410,  2411,  2416.  No  other  court 
of  the  State,  except  a  circuit  court,  has 
jurisdiction  to  allow  or  disallow  a  claim 
against  the  estate  of  a  deceased  person.  7\U- 
man  v.  Bmoman,  68  Iowa,  450;  Shiopshire 
V.  Lang,  68  Iowa,  589.  While  an  order  al- 
lowing such  a  claim  is  not  an  ordinary  judg- 
ment upon  which  an  execution  may  issue,  It 
is  an  ** adjudication"  establishing  that  claim 
as  one  to  be  paid  by  the  executor  or  admin- 
istrator do  far  8S  the  estate  in  his  hands  is 
sufficient.  Foteoux  v.  Lepage,  6  Iowa,  123; 
Voorhiee  v.  Eubank,  6  Iowa,  274;  Little  v. 
Sinnett,  7  Iowa,  824 ;  Smith  v.  ShawJian,  87 
Iowa,  585;  Dessaint  v.  Foettr,  72  Iowa,  640. 
It  is  suggested  that  the  claim  in  suit  here  is 
a  mere  incident  to  the  marshalling  and  dis- 
tribution of  the  estate  of  Greene ;  that  such 
estate  can  only  be  administered  and  distrib- 
uted by  the  state  court  in  accordance  with 
the  laws  of  the  State;  and  that  the  circuit 
court  of  the  United  States  was  without  juris- 
diction to  determine  whether  it  was  or  not  a 
valid  claim  against  that  estate.  T^iis  posi- 
tion is  wholly  untenable.  As  the  proceeding 
involved  a  judicial  determination  as  to  the 
liability  of  Greene's  estate  for  tne  amount 
of  Clark's  claim,  with  parties  before  the 
court  to  contest  all  the  questions  of  law  and 
fact,  it  was  clearly  a  "suit,"  within  the 
meaning  of  the  Act  of  Congress  providing 
for  the  removal  of  suits  to  the  circuit  courts 
of  the  United  States.  The  removal  in  this 
case  was,  therefore,  proper,  unless  it  be 
competent  for  a  State,  by  legislative  enact- 
ment conferring  upon  its  own  courts  exclu- 
sive jurisdiction  of  all  proceeding  or  suits 
involving  the  settlement  and  distribution  of 
the  estates  of  deceased  persons,  to  exchule 
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that  not  more  than  $250,000  of  the  bonds 
should  be  called  for  until  the  road  was  com- 
pleted to  a  certain  place.  Pursuant  to  the 
subscription,  the  city  delivered  to  the  com- 

ry  $200,000  of  its  bonds,  payable  to  bearer, 
consequence  of  its  inability  to  obtain 
money  on  them,  the  company  was  unable  to 
carry  on  the  works,  and  abandoned  the  en- 
terprise, after  having  pledged  nearly  all  of 
the  bonds  received  by  it  for  money  borrowed 
to  prosecute  it.  Under  those  circumstances 
the  company  proposed  to  the  city  that  if  it 
would  provide  means  for  the  payment  of 
the  sums  borrowed,  the  bonds  so  pledged 
should  be  returned  to  the  city  and  canceled. 
If  the  bonds  had  been  sold  by  the  pledgees 
they  would  not  have  brought  more  than  suffi- 
cient to  pay  the  sums  borrowed.  The  city 
accepted  the  proposition  made  to  it  upon  the 
condition,  to  whidi  the  railroad  company  ac- 
ceded, that  the  latter  would  cancel  the  city's 
subscription  and  consent  to  the  repeal  of  all 
ordinances  relating  thereto.  The  agreement 
was  carried  into  effect,  the  city  payin?  the 
sums  for  which  the  bonds  were  pledged, 
amounting  to  more  than  $36,000.  All  the 
bonds,  except  seven  that  had  been  sold,  were 
returned  to  the  city  and  canceled,  as  was  also 
the  subscription  of  stock.  One  of  the  con- 
tentions of  the  judgment  creditors  was  that 
this  arrangement  or  compromise  was  fraudu- 
lent in  law,  because  the  capital  stock  of  the 
corporation  was  a  trust  fund  irrevocably 
pledged  for  the  benefit  of  creditors,  and  that 
the  corporation  could  not,  when  insolvent, 
give  away  its  assets,  or  release  its  debtors 
without  payment,  or  do  any  other  act  preju- 
dicial to  creditors.  ^This  court  said :  **  There 
was  no  restriction  in  the  contract  upon  the 
power  of  disposition,  and  none  at  law,  or  in 
equity,  unless  it  be  that  the  company  could 
not  part  with  the  bonds  in  fraud  of  its  stock- 
holders or  its  creditors.  And  it  had  the 
right,  which  all  other  debtors  had  at  the 
time,  to  make  preferences  among  its  credit- 
ors— to  pay  one  rather  than  another.  It  is 
not  to  be  disputed  that,  situated  as  the  com- 
pany was  at  the  time  when  the  contract  of 
August  and  September,  1857,  was  made,  with 
the  debt  of  $86,000  pressing  upon  it,  and 
with  no  other  means  of  relief,  it  might  have 
sold  the  entire  lot  of  248  bonds  which  it 
held,  or  *^as  entitled  to  call  for,  at  the  best 
price  that  could  have  been  obtained,  and 
might  have  applied  the  entire  proceeds,  had 
they  been  needed,  to  pay  that  single  debt. 
Of  this,  neither  the  stockholders  nor  the  other 
creditors  could  have  complained.  .  .  Time 
has  revealed  that  the  bonds  were  worth  more 
than  they  could  have  been  sold  for,  but  we 
are  to  look  at  the  circumstances  as  they  were 
when  the  transaction  took  place,  in  consid- 
ering what  was  its  nature  and  whether  it 
waslefipil.  .  .  .  Certainly  it  [the  compro- 
mise] did  not  place  the  company  m  any  worse 
position  than  it  must  have  held  had  it  not 
been  made.  .  .  .  Besides,  i^  we  have  seen, 
the  arrangement  assailed  by  the  complain- 
ants was  not  a  modification  of  the  subscrip- 
tion previously  made,  or  a  bonus  given  for 
a  release.  It  was  rather  a  purchase  of  the 
city  debt  We  think  it  was  not  beyond  the 
power  of  the  contracting  parties."    Again, 


after  observing  that  the  arrangement  madi 
was  binding  upon  the  railro^l  oomtmxy, 
through  which,  as  well  as  against  whicb,  tb 
iudgment  creditors  claimed,  the  conit  itid: 
^No  doubt  the  subscribed  capital  itock  of  a 
corporation  is  a  fund  held  by  it  in  tmst  for 
its  creditors,  as  is  also  all  its  other  propotr, 
and  had  the  railroad  company  released,  with- 
out eq^uivalent  consideration,  or  given  it 
away,  its  action  would  have  been  fraudalcDi, 
and  might  have  been  set  aside  by  a  court  of 
equity^  But  certainly  it  was  in  tiie  jxnrer 
of  the  directors  to  apply  the  subecriptioD  oa 
bonds  taken  in  payment  to  the  extingaidi- 
ment  of  debts,  and,  if  thus  applied  in  good 
faith,  all  being  obtained  for  it  that  it  wis 
worth,  no  one  h^s  been  wronged.  It  is  there- 
fore a  question  of  fact  to  be  detennined  W 
the  eviaence,  whether  the  bonds  and  the  bu* 
ance  of  the  city's  subscription  were  thus  ip* 
plied.  .  .  .  We  may  add,  the  evidenoelft 
convincing  that  the  contract  between  the  dty 
and  the  company  was  made  in  the  utmoit 
good  faith,  with  no  intention  to  wrong  the 
creditors  of  the  latter ;  that  it  was  at  the 
time  considered  advantageous  to  Uie  com- 
pany,  and  it  is  not  proved  that  all  wis  not 
paid  for  the  bonds  issued  and  to  be  iaoed 
that  they  could  have  been  sold  for  in  thfr 
market."  These  principles  Iiave  not  been 
modified  by  any  decision  of  this  coort)  tnd 
they  fully  sustain  the  judgment  in  this 


And  there  is  some  support  for  the  Judg- 
ment in  Odpeke  v.  Blake,  19  Iowa,  368,  2«, 
decided  in  1865,  in  which  a  creditor  of  a 
railroad  corporation  soueht  to  hold  a  itock* 
holder  liable  on  his  subscription,  notwith* 
standing  his  release  by  it.  The  comt  liid: 
*^  Again,  a  release  is  a  contract,  and  the  iiti- 
cles  of  incorporation  give  to  this  oompuy 
all  the  powers  described  in  section  674  oi 
the  Code  of  1851.  The  sixth  clause  of  tint 
section  invests  the  company  with  power  to 
make  contracts,  acquire  ana  transfer  proj^ 
erty,  possessing  the  same  powers  in  iiicb  it* 
spects  as  private  indiviauals  now  enjof. 
There  was  no  lack  of  power,  therefore,  ii 
this  company,  nor  do  we  think  there  would 
have  been  in  the  board  of  directon,  to  re- 
scind the  contract  with  or  without  tiie  ooi* 
sent  of  the  stockholders  or  others,  when  it 
was  done  in  good  faith,  and  under  the  peca* 
liar  and  equitable  circumstances  of  the  ct«.' 
The  clause  in  the  Code  of  1851,  above  m 
ferred  to,  was  reproduced  in  the  Revision  oi 
1860,  §  1151,  and  in  the  Code  of  1878,  )$  1051 

It  is,  however,  contended  that  the  judff 
ment  cannot  be  sustained  without  disregara 
ing  later  decisions  of  the  Supreme  Coiui  o 
Iowa,  which,  it  is  insisted,  rest  upon  tb 
Statute  of  that  State,  and  are  binding  npa 
this  court.  Reliance  is  particularly  plaoei 
by  the  plaintiff  upon  Jack$afi  y.  Trier,  I 
Iowa,  469.  All  the  cases  in  that  leane 
court  to  which  attention  has  been  calls 
were  determined  after  Greene  acqaired  th 
stock  in  question,  and  all,  with  one  ezoR 
tion,  after  this  litigation  was  commenoea 
The  recogition  in  Uie  Iowa  Statute  of  th 
right  of  creditors  of  corporations  to  look  1 
unpaid  installments  of  stock  subscriptioi 
to  obtain  satisfaction  of  their  demanis  di 
not  confer  a  new  right,  but  U  a  reoognitio 
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In  aooordanoe  with  law  and  not  inoompatl- 
bk  with  an  honest  purpose. "  %  1151.  Arti- 
ties  of  incorporation  were  required  to  be 
reooided  in  the  office  of  the  recorder  and  sec- 
ntizy  of  state.  §  1152.  A  notice  of  the  in- 
corporation must  be  published,  containing 
the  name  of  the  corporation  and  its  princi- 
pal place  of  transacting  business ;  the  general 
nature  of  such  business ;  the  amount  of  cap- 
ital and  stock  authorized  and  the  terms  and 
the  conditions  on  which  it  is  to  be  paid  in ; 
the  time  of  the  commencement  and  termina- 
UoD  of  the  corporation ;  by  what  officers  or 
penoDS  tiie  affairs  of  the  corporation  are  to 
be  conducted,  and  the  times  at  which  they 
will  be  elected ;  the  highest  amount  of  in- 
debtedness or  liabili^  to  which  the  corpora- 
tioo  is  at  any  time  to  subject  itself;  and 
whether  private  property  is  to  be  exempt 
(]  from  corporate  debts,  gg  1154,  1155.  A 
^ilure  to  comply  with  the  above  and  other 
provisions  in  relation  to  organization  and 
publicity  rendered  the  individual  property 
of  all  ttie  stockholders  liable  for  the  corporate 
debts,  except  that  stockholders  in  railway 
companies  were  made  liable  only  foi  the 
imoont  of  stock  held  by  them  in  such  com- 
Moies.  §S  1166,  1888.  Intentional  fraud  in 
odliDg  to  comply  substantially  with  the 
uticles  of  incorporation,  or  in  deceiving 
the  public  or  individuals  in  relation  to  their 
Beans  or  their  liabilities,  subjected  those 
ffoilty  thereof  to  fine  and  imprisonment,  or 
both,  at  the  discretion  of  the  court.  §  1168. 
Hie  practice  of  fraud  in  the  manner  men- 
tiooea  caused  a  forfeiture  of  all  the  privi- 
leges conferred,  and  the  courts  could  proceed 
opon  information  to  wind  up  the  business 
of  the  corporation.  §  1167.  A  copy  of  t^e 
bf-lawB  of  the  corporation  and  a  statement 
01  the  amount  of  capital  stock  subscribed, 
the  amount  actually  paid  in  and  the  amount 
of  tiie  indebtedness  in  a  general  way  was  re- 
qoiied  to  be  kept  posted  up  in  the  principal 
places  at  business,  subject  to  public  m- 
iMcUon,  such  statement  to  be  corrected  as 
ohen  as  any  material  change  took  place  in 
relation  to  any  part  of  the  subject  matter 
of  the  statement.    §§  1161,  1162. 

The  provisions  upon  which  the  plaintiff 
particularly  relies  are  the  following : 

"Sec.  1160.  The  transfer  of  shares  is  not 
valid  except  as  between  the  parties  thereto 
uitil  it  is  regularly  entered  on  the  bboks  of 
the  company  so  far  as  to  show  the  name  of 
the  persons  by  and  to  whom  transferred,  the 
imaber  or  other  designation  of  the  shares 
and  the  date  of  the  tnmsfer ;  but  sudi  trans- 
fer diall  not  in  any  way  exempt  the  person 
or  persons  making  such  transfer  from  any 
liability  or  liabilities  of  said  corporation 
whidi  were  created  prior  to  such  trans- 
fcr  » 

"Sec  1172.  Nothing  herein  contained  ex- 
empts the  stockholders  of  any  corporation 
from  individual  liability  to  the  amount  of 
the  unpaid  installments  on  the  stock  owned 
bj  them  or  transferred  by  them  for  the  pur- 
pose of  defrauding  creditors,  and  execution 
sgainst  the  company  may  to  that  extent  be 
levied  upon  such  private  property  of  any 
UividnaL 
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''Sec.  1178.  In  none  of  the  cases  contem- 
plated in  this  chapter  can  the  private  prop-  [lOVl 
erty  of  the  stockholders  be  levied  upon  for 
the  payment  of  corporate  debts  while  cor- 
porate property  can  be  found  with  which  to 
satisfy  the  same,  but  it  will  be  sufficient 
proof  that  no  property  can  be  found  if  an 
execution  has  issued  on  a  judgment  against 
the  corporation  and  a  demand  thereon  made 
of  some  one  of  the  last  acting  officers  of  the 
body  for  property  on  which  to  levy,  and  if 
he  neglects  to  point  out .  any  such  property. 

**  Sec.  1174.  The  defendant  in  any  stage  of 
a  cause  may  point  out  corporate  property  sub- 
ject to  levy,  and  upon  his  satisfying  the 
court  of  the  existence  of  such  property  by 
affidavit  or  otherwise  the  cause  may  be  con^ 
tinned  or  execution  ae^ainst  him  stayed  un- 
til the  property  can  be  levied  on  and  sold, 
and  the  court  may  subsequently  render  judg- 
ment and  order  execution  for  any  balance 
which  there  may  be  after  disposing  of  the 
corporate  property  according  to  the  stage  of 
the  cause ;  but  if  a  demand  of  property  has 
been  made,  as  contemplated  in  the  preceding 
section,  the  costs  of  such  proceedings  shall 
in  any  event  be  paid  by  tl^  company  or  by 
the  defendant." 

• 

These  provisions  are  substantially  pre- 
served in  the  Iowa  Code  of  1878.  §§  1058, 
1059,  1062,  1068,  1068,  1071,  1078,  1082, 
1088,  1084. 

The  ar^ment  iii  behalf  of  the  plaintiff 
assumes  that,  consistently  with  these  statu- 
tory provisions,  no  one  can,  under  any  cir- 
cumstances whatever,  become  the  owner  of 
the  stock  of  an  Iowa  corporation,,  except  sub- 
ject to  the  condition  that,  where  property  of 
the  corporation  cannot  be  found,  the  private 
proper^  of  the  stockholder  may  be  seized  (^lOSl 
under  execution  in  favor  of  a  judgment 
creditor  to  the  extent  of  the  difference  be- 
tween what  he  actually  paid  for  the  stock, 
whether  in  money  or  in  property,  and  its 
face  value.  And  it  is  further  insisted  that, 
independently  of  the  Statute,  such  is  the 
doctrine  of  general  law  relating  to  subscrip- 
tions to  the  stock  of  corporations,  as  an- 
nounced by  this  court  in  several  cases.  We 
are  of  opinion  that  neither  of  these  positions 
can  be  maintained. 

The  local  Statute  undoubtedly  proceeds 
upon  the  ground  that  unpaid  installments  of 
stock  subscribed  constitute — ^no  other  rule 
being  prescribed  by  legislative  enactment — a 
trust  fund  for  the  benefit  of  creditors.  But  it 
does  not  declare  that  a  corporation  is  with- 
out power,  under  any  circumstances  what- 
ever, to  dispose  of  its  stock  at  less  than  par, 
or  that  stock  purporting  to  be  full  paid  shall, 
in  all  cases,  and  wimout  reference  to  tho 
circumstances  under  which  it  was  acquired, 
be  deemed  unpaid  to  the  extent  that  the 
amount  given  for  it  by  the  owner,  whether 
in  money  or  in  property,  was  less  than  ita 
face  value.  On  the  contrary,  the  Statute 
itself  imposes  no  express  restriction  upon 
the  disposition  by  a  corporatfon  of  its  stock 
except  such  as  is  imposed  up<m  individuals, 
and  prescribes  no  rule  in  respect  to  the  lia- 
bility of  a  stockholder  to  creditors  except 
that   when    corporate    property    cannot   be* 
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found  to  pay  a  Judgment  creditor  his  priv- 
ate property  may  be  seized  under  the  execu- 
tion to  the  extent  of  any  unpaid  installments 
on  the  stock  owned  by  him.  Whether  any 
such   indebtedness   real  It   exists   upon  the 

E art  of  a  particular  stockholder,  and  whether 
e  in  law  or  in  fact  owes  any  sum  on  the 
stock  held  by  him,  was  left  by  the  Statute 
to  be  determined  in  each  case,  upon  its  own 
circumstances,  and  in  accordance  with  the 
principles  of  general  law  touching  the  rights 
and  liabilities  of  creditors  and  stockholders. 
If  the  Legislature  had  intended  that  the  ac- 

auisition  of  stock  at  less  than  its  face  value 
lould  be  conclusive  evidence  in  every  case 
that  the  stock,  as  between  creditors  and  stock- 
holders, is  ^^ unpaid,"  it  would  have  been 
easy  to  so  declare,  as  has  been  done  in  some 
of  the  States.  If  such  a  rule  be  demanded 
by  considerations  of  i>ublic  policy,  the  rem- 
edy is  with  the  le£[islative  department  of 
the  government  creatine  the  corporation.  A 
rule  so  explicit  and  unbending  could  be  en- 
forced without  injustice  to  anyone,  for  all 
would  have  notice  from  the  statute  of  the 
will  of  the  Legislature.  It  is  not  for  the 
courts  by  mere  interpretation  of  a  statute, 
not  justiiied  by  its  language,  to  accomplish 
objects  that  are  within  the  exclusive  prov- 
ince of  legislation.  If,  when  receiving  the 
910  ^ares  of  stock  in  pavment  of  his  por- 
tion of  the  claim  of  $70,000  against  the 
railroad  company,  Greene  had  supposed  that 
he  would  therebv  become  liable  to  account 
(109]  to  creditors  for  its  full  face  value  without 
regard  to  the  real  value  of  the  stock,  and 
wnether  the  corporation  subseauently  became 
bankrupt  or  not,  he  certainly  would  not 
have  tsken  it.  It  is  equally  certain  that  no 
such  result  was  contemplated  by  the  other 
party  to  the  settlement.  It  is  also  certain 
tiiat  the  acceptance  by  the  members  of  the 
construction  company  of  worthless  stock  in 
full  dischar|^e  of  its  claim  was  a  benefit. to 
both  the  existing  creditors  and  the  holders 
of  stock  of  the  railroad  company  not  paid 
in  full ;  to  creditors,  because  it  diminished 
the  number  of  that  class  who  would  be  en- 
titled to  share  in  the  assets  of  the  company ; 
to  stockholders  so  situated,  because  it  lessened 
the  number  of  creditors,  to  whom,  in  any 
contingency,  they  would  b«  liable  in  their 
private  property  for  the  debts  of  the  corpora- 
'  tion.  Here  was  a  corporation  which,  at  the 
time  of  the  settlement  of  1872  with  Greene 
and  his  associates,  was  unable  from  its  net 
earning  to  pay  the  interest  on  its  bonded 
debt.  It  could  not  pay  even  its  fioating  debt 
without  borrowing  money  or  making  sale  of 
stock.  But  its  stock  could  not  be  sold  for 
money.  It  had  no  market  value,  and  the 
company  could  not  jet  rid  of  the  debt  due 
for  construction  except  by  borrowing  money 
or  selling  stock.  If  it  had  borrowed  money 
and  seemed  its  payment  by  mortgage  upon 
its  real  property  or  income,  it  would  thereby 
have  addea  to  the  burdens  of  creditors  and 
original  stockholders.  So  far  as  the  record 
discloses,  it  did  in  good  faith  what  was  best 
for  all  then  concerned  in  the  railroad  com- 
pany, namely,  paid  off  a  large  claim  for 
construction  with  worthless  stock,  those  to 
whom  it  was  issued  taking  their  chances  that 
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it  might  at  a  future  time  acquire  some  value, 
but  with  the  certainty  that  if  the  railroad 
company  became  bankrupt  and  ceased  to  do 
business  all  of  its  assets  would  be  appropri- 
ated by  creditors,  leaving  nothing  whatever 
to  stockholders. 

Do  the  decisions  of  this  court  require  ua 
to  hold,  in  such  a  case,  that  a  creditor  taking 
stock  in  payment  of  his  claim  is  bound  to 
other  creditors  for  the  face  value  of  the  stock? 
The  plaintiff  contends  that  our  decisions  are 
to  that  effect.  Let  us  sect  In  Sawver  v. 
Hoag,  84  U.  S.  17  Wall.  610,  620  [21 :  781. 
785],  it  was  held  that  the  capital  stock  of  a 
corporation,  especially  its  unpaid  subscrip- 
tions, is  a  trust  fund  ntb  modo  for  the  beuent 
of  its  general  creditors.  And  this  principle 
was  reaffirmed  in  UpUm  v.  THbilooek,  91  U. 
S.  45  [28 :  2081;  Banger  v.  UpUm,  91  U.  8. 
56  [28:  2201 ;  WeMer  v.  JJpUm,  91  U.  8.  65 

i2d :  884]  ;  PuUman  v.   UpUm,  96  U.  8.  828 
24 :  818J  ;  Chvhb  v.  Upton,  95  U.  8.  666  [24: 
28]  ;  M<yrgan  Ckmnty  v.  AUen,  108  U.  a  498 
~26 :  498]  ;  8cfmU  v.  Thayer.  105  U.  8.  148 


,26 :  968]  ;  Hawkim  v.  Qlenn,  181  U.  8.  819, 
[88:  184,  198],  and  Biehardstm  v.  Green, 
188  U.  8.  80,  45  [88 :  516,  5221.  There  is 
no  dispute  here  as  to  the  soundness  of  this 
general  principle.  The  dispute  is  as  to  its 
application  to  a  case  like  the  present  one. 
We  can  be  aided  in  solving  this  inquiry  bj 
ssoertaininff  the  character  of  the  particular 
cases  in  which  it  has  been  applied  by  this 
court.  In  Satoyer  v.  Bbag.  a  subscription  of 
|5,000  to  the  stock  of  an  insurance  company 
for  which  the  subscriber  paid  in  full,  but 
received  in  return  the  check  of  the  corpora- 
tion  for  $4,250  under  an  agreement  that  the 
debt  for  the  stock  should  oe  extinguished, 
and  the  amount  of  the  check  should  be  treated 
simply  as  a  loan  of  money  to  the  stockholder, 
was  held  to  be  a  mere  device  to  evade  the 
rule  that  unpaid  subscriptions  of  stock  con- 
stitute a  trust  fund  for  the  benefit  of  the 
creditors  of  the  corporation;  consequently, 
that  the  stock  there  in  question  was  to  be 
regarded,  as  between  the  corporation  and 
creditors,  to  be  unpaid  to  the  extent  of  the 
amount  received  hexk  from  the  corporation 
under  the  pretense  of  a  loan.  In  upUm  v. 
Tribileoek,  an  actual  subscriber  to  the  stock 
of  an  insurance  company,  upon  which  he 
agreed  to  pay  20  per  cent,  was  held  re- 
sponsible for  the  oalanoe,  and  could  not 
escape  liability  therefor  because  of  reoresen- 
tations  by  the  agent,  at  the  time  of  tfie  sub- 
scription, that  he  would  be  only  responsible 
for  that  amount,  or  by  proving  a  subsequent 
arrangement  with  the  company  canceling 
the  subscription  and  accepting,  as  in  fufi 
payment,  his  note  for  the  2b  per  cent  agreed 
to  be  paid.  Sanger  v.  Upton  was  another 
case  of  the  actual  subscription  of  stock  upon 
which  the  subscriber  was  held  to  pay  the 
full  sum  subscribed.  In  Webtter  v.  Upton,  a 
person  holding  certificates  of  stock  by  trans- 
fer from  the  original  subscriber,  and  standing 
upon  Uie  books  of  the  corporation  as  a  stock- 
holder, was  held  liable  for  the  balance  due 
upon  the  stock,  without  proof  of  an  **  express" 

Promise  upon  his  part  to  pay.    In  Ohubb  v. 
Tpton,  the  decision  was  that  one  receiving 
a  certificate  of  stock  for  a  certain  number  (S 
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fhmiL  at  a  rlTsn  aiim  i>er  sliare,  thereby  be- 
ouBellable  to  pay  the  amount  thereof  when 
cdled  upon  by  the  corporation  or  its  assignee 
in  bankraptoy ;  and  inlhtttman  ▼.  Upton^  that 
s  ttanaferee  of  stock,  who  caused  the  transfer 
to  be  made  to  himself  as  collateral  security 
for  a  debt  of  the  transferer,  was  liable  for 
tix  balance  dtie  on  such  stock.  The  doctrine 
of  the  latter  case  was  approved  in  Hawkins 
?.  GismL  In  Moryan  OsiutUy  ▼.  Allen,  it  was 
<ledded  that  the  subscription  by  a  county  to 
(he  capital  stock  of  a  nalroad  company,  to- 
gether with  the  bcmds  given  therefor,  consti- 

I  .oted  with  other  properly  of  the  company  a 
tnist  fund,  to  which  all  its  creditors  could 
rigbtfnlly  look  for  satisfaction  of  their 
daioas ;  aiod  that  by  no  device  or  combination, 
to  which  particular  creditors  were  parties, 
ooold  it  wi^draw  its  bonds  from  that  fund, 
tnd  thereby  avoid  liability  to  the  general 
creditors  of  the  company.  In  8e^U  v. 
7ha^^  it  was  declared,  among  other  things, 
that  a  contract  between  a  corporation  and  Its 
itoc^holders,  that  they  ahoula  never  be  called 
upon  to  pay  any  other  assessment  than  that 
paid  at  the  outset,  while  good  as  between  the 
corporation  and  the  stockholders,  was  a  fraud 
is  law  upon  creditors,  which  they  could 
ha^  set  aside  whenever  their  rights  inter- 
Teoed,  and  their  claims  were  unsatisfied.  In 
SidMbon  ▼.  Oreen,  it  was  held  that  the 
iiBuiDE  by  a  corporation  of  bonus  stock  was 
in  yioiation  of  a  statute  of  the  State  declar- 
ing it  to  be  unlawful  to  issue  certificates  of 
^iwk  until  the  shares  were  fully  paid,  and 
tlot  one  exercising  the  privileges  and  powers 
of  a  stockholder  in  a  corporation  was  not  ex- 
empt from  the  liabilities  attaching  to  a  bona 
tide  itockholder  who  took  shares  purporting 
to  be,  but  which  in  fact  were  not,  fully  paid. 
This  detailed  statement  of  the  above  cases 
las  been  made  because  of  the  confident  asser- 
tion that  they  rest  upon  doctrines  necessarily 
requiring  the  reversal  of  the  judgment.  We 
do  not  concur  in  this  view.    In  all  of  these 

if]  caKs,  except  one,  there  was  an  actual  sub- 
icription  of  a  given  amount.  They  were 
cases  of  promises  to  pay  the  company  ^e 
amoont  subscribed,  not  of  sales  by  it.  Ac- 
oofding  to  those  cases,  a  stockholder,  becom- 
ing such  by  formal  subscription  or  by  trans- 
fer upon  the  books  of  the  corporation,  cannot 
be  discharged  to  the  injury  of  creditors  by 
anj  agreement,  arrangement  or  device  to 
wlucb  creditors  do  not  give  their  assent,  and 
t^  which  the  stockholder  is  to  pay  less  than 
tie  amount  due  upon  such  stock ;  this,  upon 
the  ground  stated  in  WlMer  ▼.  Upton,  that 
''neither  the  stockholders  nor  their  agents, 
the  directors,  can  rightfully  withhold  any 
portion  of  the  stock  from  the  reach  of  those 
wlio  have  lawful  claims  against  the  com- 
pany/ and  mat  '^the  stock  thus  held  in  trust 
is  the  whole  stock,  not  merely  that  percentage 
of  it  which  has  been  called  in  and  paid." 
The  present  case  presents  features  that  are 
aot  to  be  found  in  the  others.  It  is  not  the 
case  of  an  ordinary  subscription  of  stock  in 
a  giren  amount.  Nor  is  it,  strictly,  one  of 
an  ordinary  purchase  of  stock  for  purposes 
«f  infestment.  It  is  the  case  of  a  cr^itor 
^  an  insolvent  railroad  corporation  which, 
^n  consequence  of  its  inability  to  pay  credit- 


ors  in  money,  was  threatened  with  bank- 
ruptcy, and  which  refused  or  was  unable  to 
pav  except  in  stock  that  was  without  market 
value.  To  say  that  a  public  corporation, 
charged  with  public  duties,  may  not  relieve 
itself  from  embarrassment  by  payins^  its  debt 
in  stock  at  its  real  value — ^there  oeing  no 
statute  forbidding  such  a  transaction — with- 
out subjecting  the  creditor,  surrendering  his 
debt,  to  the  liability  attaching  to  stockhold- 
ers who  have  agreed,  expressly  or  imi)liedly, 
to  pay  the  face  value  of  stock  subscribed  oy 
them,  is,  in  effect,  to  compel  them  either  to 
suspend  operations  the  moment  they  become 
unable  to  pay  their  current  debts,  or  to  bor- 
row money  secured  by  mortgage  upon  the 
corporate  property.  We  do  not  think  the 
Statute  of  Iowa  can  be  properly  construed  to 
cause  such  a  result  in  respect  to  corporations 
organized  under  its  laws. 

We  must  not  be  understood  as  modifying 
in  any  respect  the  principles  laid  down  in  the 
cases  above  cited,  nor  the  salutary  rule  laid 
down  in  Satpyer  v.  ffoctg,  that  when  the  in- 
terest of  the  public  or  of  strangers  is  to  be 
affected  by  any  transaction  between  the  ftock- 
holders  owning  the  corporation  and  Hr  j  cor-  [1191 
poration  itself,  ^'such  transaction  shcald  be 
subject  to  a  riffid  scrutiny,  and  if  found  to 
be  infected  wiu  anything  unfair  toward  such 
Uiird  person  calculated  to  injure  him,  or  de- 
signed intentionally  and  inequitably  to  screen 
the  stockholder  from  loss  at  the  expense  of 
the  general  creditor,  it  should  be  disregarded 
or  annulled  so  far  as  it  may  inequitably  af- 
fect him.**  These  principles  were  reaffirmed 
in  Richardson  v.  Oreen,  and  should  not  be 
relaxed  in  any  case  in  which  they  may  be 
applied  consistently  with  justice.  So,  when 
the  intereste  of  creditors  require,  those  who 
bold  shares  of  stock  in  a  corporation,  pur- 
porting to  be,  but  which  are  shown  not  to 
have  been,  paid  for  to  the  extent  of  their 
face  value,  lEdiould  be  held  liable  to  pay  for 
such  shares  in  full,  unless  it  appears  that 
they  acquired  the  stock  under  circumstances 
that  did  not  give  creditors  and  other  stock- 
holders just  ground  for  complaint.  As  said 
by  this  court  in  Peters  v.  Bain,  188  U.  S. 
670.  691  [88:  696,  704],  "unpaid  subscrip- 
tions to  stocks  are  assets,  and  have  frequently 
been  treated  by  courts  of  equity  as  if  im- 
pressed with  a  trust  sub  modo,  in  the  sense 
that  neither  the  stockholders  nor  the  corpora- 
tions can  misappropriate  subscriptions  so  far 
as  creditors  are  concerned. "  See  also  Oraham 
V.  La  Crosse  dk  M,  B,  Co.  102  U.  S.  148,  161 
[26:  106,  1111;  Wabash,  8t,  L.  <fe  P.  B,  Co. 
V.  Ham,  114  U.  S.  587,  594  [29 :  235,  288]  ; 
Fogg  V.  Blair,  188  U.  S.  684,  541  [88 :  721, 
72ll. 

The  general  grounds  upon  which  we  have 
proceeded  are  supported  by  New  Albany  v. 
Barke,  78  U.  S.  11  Wall.  96,  108  [20 :  156. 
158],  et  seq.  In  that  case,  a  judgment  cred- 
itor of  an  insolvent  railroad  corporation 
sought  to  hold  the  City  of  New  Albany  lia- 
ble for  the  balance  alleged  to  be  due  by  it  on 
a  subscription  to  the  capital  stock  of  that 
corporation.  Under  an  ordinance  of  the  city, 
a  subscription  of  $400,000,  payable  in  city 
bonds,  was  made  bv  it  to  the  stock  of  the 
corporation,  the  railroad  company  agreeing 
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that  not  more  than  $250,000  of  the  bonds 
should  be  called  for  until  the  road  was  com- 
pleted to  a  certain  place.  Pursuant  to  the 
subscription,  the  city  delivered  to  the  com- 

ry  ^§00,000  of  its  bonds,  payable  to  bearer, 
consequence  of  its  inability  to  obtain 
money  on  them,  the  company  was  unable  to 
carry  on  the  works,  and  abandoned  the  en- 
terprise, after  having  pledged  nearly  all  of 
the  bonds  received  by  it  for  money  borrowed 
to  prosecute  it.  Under  those  circumstances 
the  company  proposed  to  the  city  that  if  it 
would  provide  means  for  the  payment  of 
the  simis  borrowed,  the  bonds  so  pledged 
should  be  returned  to  the  city  and  canceled. 
If  tibe  bonds  had  been  sold  by  the  pledgees 
they  would  not  have  brought  more  than  suffi- 
cient to  pay  the  sums  borrowed.  The  city 
accepted  the  proposition  made  to  it  upon  the 
condition,  to  whidi  the  railroad  compsny  ac- 
ceded, that  the  latter  would  cancel  the  city's 
subscription  and  consent  to  the  repeal  of  all 
ordinances  relating  thereto.  The  agreement 
was  carried  into  effect,  the  city  payin?  the 
sums  for  which  the  bonds  were  pledged, 
amounting  to  more  than  $86,000.  All  the 
bonds,  except  seven  that  had  been  sold,  were 
returned  to  the  city  and  canceled,  as  was  also 
the  subscription  of  stock.  One  of  the  con- 
tentions of  the  judgment  creditors  was  that 
this  arrangement  or  compromise  was  fraudu- 
lent in  law,  because  the  capital  stock  of  the 
corporation  was  a  trust  fund  irrevocably 
pledged  for  the  benefit  of  creditors,  and  that 
the  corporation  could  not,  when  insolvent, 
give  away  its  assets,  or  release  its  debtors 
without  payment,  or  do  any  other  act  preju- 
dicial to  creditors.  ^This  court  said :  ''There 
was  no  restriction  in  the  contract  upon  the 
power  of  disposition,  and  none  at  law,  or  in 
equity,  unless  it  be  that  the  company  could 
not  part  with  the  bonds  in  fraud  of  its  stock- 
holders or  its  creditors.  And  it  had  the 
right,  which  all  other  debtors  had  at  the 
time,  to  make  preferences  among  its  credit- 
ors— ^to  pay  one  rather  than  another.  It  is 
not  to  be  disputed  that,  situated  as  the  com- 
pany was  at  the  time  when  the  contract  of 
August  and  September,  1857,  waa  made,  with 
the  debt  of  $86,000  pressing  upon  it,  and 
with  no  other  means  of  relief,  it  might  have 
sold  the  entire  lot  of  248  bonds  which  it 
held,  or  -^^as  entitled  to  call  for,  at  the  best 
price  that  could  have  been  obtained,  and 
might  have  applied  the  entire  proceeds,  had 
they  been  needed,  to  pay  that  single  debt 
Of  this,  neither  the  stocluiolderB  nor  the  other 
creditors  could  have  complained.  .  .  Time 
has  revealed  that  the  bonds  were  worth  more 
than  they  could  have  been  sold  for,  but  we 
are  to  look  at  the  circumstances  as  they  were 
when  the  transaction  took  place,  in  oonsid- 
erine  what  was  its  nature  and  whether  it 
wasleffal.  .  .  .  Certainly  it  [the  compro- 
mise] aid  not  place  the  company  in  any  worse 
position  than  it  must  have  held  had  it  not 
been  made.  .  .  .  Besides,  i^  we  have  seen, 
the  arrangement  assailed  by  the  complain- 
ants was  not  a  modification  of  the  subscrip- 
tion previously  made,  or  a  bonus  given  for 
a  release.  It  was  ratiier  a  purchase  of  the 
city  debt  We  think  it  was  not  beyond  the 
power  of  the  contracting  parties."    Again, 


after  observing;  that  the  arrangement  made 
was  bindinj;  upon  the  railro^  comoanv, 
through  which,  as  well  as  against  which,  the 
ludgment  creditors  claimed,  the  court  said : 
^  No  doubt  the  subscribed  capital  stock  of  a 
corporation  is  a  fund  held  by  it  in  trust  for 
its  creditors,  as  is  also  all  its  other  property, 
and  had  the  railroad  company  released,  with- 
out  equivalent  consideration,  or  given  it 
away,  its  action  would  have  been  fraudulent, 
and  might  have  been  set  aside  by  a  court  of 
equity.  But  certainly  it  was  in  the  power 
of  the  directors  to  apply  the  subscription  on 
bonds  taken  in  payment  to  the  extinguish- 
ment of  debts,  and,  if  thus  applied  in  good 
faith,  all  being  obtained  for  it  that  it  wa» 
worth,  no  one  luis  been  wronged.  It  is  there- 
fore a  question  of  fact  to  be  determined  bj 
the  eviaence,  whether  the  bonds  and  the  bal- 
ance of  the  city's  subscription  were  thus  ap- 
plied. .  .  .  We  may  add,  the  evidence  is- 
convincing  that  the  contract  between  the  citj 
and  the  company  was  made  in  the  utmost 
good  faith,  with  no  intention  to  wrong  the 
creditors  of  the  latter ;  that  it  was  at  the 
time  considered  advantageous  to  the  com- 
pany, and  it  is  not  proved  that  all  was  not 
paid  for  the  bonds  issued  and  to  be  issued 
that  they  could  have  been  sold  for  in  the 
market."  These  principles  Iiave  not  been 
modified  by  any  decision  of  this  court,  and 
Uiey  fully  sustain  the  judgment  in  this  case. 

And  there  is  some  support  for  the  judg- 
ment in  Oe^xke  v.  Blake,  19  Iowa,  268,  268, 
decided  in  1865,  in  which  a  creditor  of  a 
railroad  corporation  soueht  to  hold  a  stock- 
holder liable  on  his  subscription,  notwith- 
standing his  release  by  it  The  court  said : 
**  Again,  a  release  is  a  contract,  and  the  arti- 
cles of  incorporation  give  to  this  company 
all  the  powers  described  in  section  674  of 
the  Code  of  1851.  The  sixth  clause  of  that 
section  invests  tiie  company  with  power  to 
make  contracts,  acquire  and  transfer  prop- 
erty, possessing  the  same  powers  in  such  re- 
spects as  private  individuals  now  enjoy. 
There  was  no  lack  of  power,  therefore,  in 
this  company,  nor  do  we  tiiink  there  would 
have  been  in  the  board  of  directors,  to  re- 
scind the  contract  with  or  without  the  con- 
sent of  the  stockholders  or  others,  when  it 
was  done  in  good  faith,  and  under  the  pecu- 
liar and  equitable  circumstances  of  the  case.  ** 
The  clause  in  the  Code  of  1851,  above  re- 
ferred to,  was  reproduced  m  the  Revision  of 
1860,  %  1151,  and  in  the  Code  of  1878,  $  1059. 

It  is,  however,  contended  that  the  judg- 
ment cannot  be  sustained  without  disregard- 
ing later  decisions  of  the  Supreme  Court  of 
Iowa,  which,  it  is  insisted,  rest  upon  the 
Statute  of  tiiat  State,  and  are  binding  upon 
this  court.  Reliance  is  particularly  placed 
by  the  plaintiff  upon  Jack$an  v.  Traer,  64 
Iowa,  469.  All  the  cases  in  that  learned 
court  to  which  attention  has  been  called 
were  determined  after  Greene  acquired  the 
stock  in  question,  and  all,  with  one  excep- 
tion, after  this  litigation  was  commenced. 
The  recogition  in  Uie  Iowa  Statute  of  the 
right  of  creditors  of  corporations  to  look  to> 
unpaid  installments  of  stock  subscriptions- 
to  obtain  satisfaction  of  their  demands  did 
not  confer  a  new  right,  but  is  a  recognition 
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of  a  right  existing  before  the  Statate  in  rir- 
toe  xd  the  relations  between  a  corporation 
and  ita  creditors  and  stockholders.    The  new 
right  given  to  the  creditor  by  the  Statute  is 
to  have  his  execution,  when  corporate  prop- 
erty cannot  be  found,  levied  upon  the  pn- 
▼ate  property  of  the  stockholder  who  is  in- 
debted on  his  subscription  of  stock ;  it  being 
declared,    out   of    aoundant    caution,    that 
nothing  in  the  Statute  ''exempts"  stockhold- 
ers  from  individual  liability  to  the  amount 
of  their  unpaid  installments  of  stock.    The 
decisions  of  the  state  court  are  not,  there- 
fore, to  be  regarded  as  resting  upon  the  local 
Statate,  but  only  as  expressing  the  views  of 
that  tribunal  in  respect  to  the  same  princi- 
ples of  general  law  announced  by  this  court, 
after  the  fullest  consideration,  in  the  numer- 
ous cases  to  whidi  we  have  adverted.    The 
leading  case  in  the  state  court  ui>on  this  sub- 
1171    ^^^  ^^  JaekBon  v.  Traer^  above  cited.     It  in- 
volved  the   liability  of  Greene's  estate  to 
ano^er  judgment  creditor  of  the  railroad 
company  for  the  difterence  between  the  face 
value  of  his  stock  and  the  price  at  which  it 
was  received  in  payment  of  his  claim.    Upon 
the  first  hearing  in  the  Supreme  Court  of  the 
State,  all  its  members  except  one  held  that 
the  stock  should  be  treated  as  fully  paid. 
Upon  a  rehearing,  at  the  October  Term,  1884, 
—some  time  after  this  action  was  brought 
and  had  been  removed  into  the  court  below, — 
three  of  the  judges  held  that  Qreene's  estate 
was  bound  to  account  to  creditors  for  eighty 
per  cent  of  the  face  value  of  the  stock  re- 
ceived by  him.     Chi^  Justice  Rothrock  and 
Jndge  Seevers  dissented.    The  two  cases  since 
JaekMtm  v.  Traer — we  allude  to  BouUon  Ccvrbon 
Co.  V.  M%aa,  78  Iowa,  460,  and  Tama  Water 
Ptf^MT  Co,  V.  Hbpkinif  79  Iowa,  658— do  not 
rest  upon  any  ground  that  is  inconsistent  with 
the  views  we  have  expressed.    We  cannot, 
coDsistently  with  our  deliberate  judgment 
upon  this  question  of  general   law,  accept 
the  decision  in  Jackson  v.  Traer  as  controll- 
ing the  determination  of  the  present  case. 
Upon  questions  of  that  character  the  federal 
courts  administering  justice  in  Iowa  have 
equal  and  co-ordinate  lurisdiction  with  the 
courts  of  that  State,  although  they  will  lean 
"towards  an  amcment  ox  views  wiUi  the 
state  court  if  the  question  seems  to  them 
balanced  with  doubt."    New  York  0.  R  Co. 
V.  Loekwfod,  84  U.  S.  1/  Wall.  857,  867  [21 : 
€27,  6861 ;  Burgeu  v.  Sdigman,  107  U.  S.  20 
[27  :  85g  ;  PanaY.  Bowler,  107  U.  S.  529[27 : 
4341 ;  Bough  v.  lexoB  <Ss  P.  B  Co.  100  XT.  S. 
218,  226  [25 :  612,  618]  ;  Brookltm  City  dk  N. 
B.  Co.  V.  NaHonal  Bmk,  102  U.  S.  14,  80, 
31  [26:  61,  67]  ;  Myrick  v.  JfidUffon  C.  R 
Co.  107  U.  S.  102,  109  [^:  825,  827]  ;  Car- 
ToU  County  v.  amith.  111  U.  S.  556  [28 :  517]  ; 
BjUcs  v.  BrimflM,  120  U.  S.  759  [80:  7861. 
The  judgment  below,  in  our  opinion,  is  in 
Acconianoe  with  the  law  as  it  was  adjudged 
to  be  when  Greene  received  the  stock  in 
question  and  surrendered  his  claim  upon  the 
ndlroad  company,  and  with  the  law  as  this 
court  has  since  that  time  frequently  declared 
it  to  be ;  and  our  duty  is  to  so  declare  in 
the  case  before  us. 
Judgment  (ifffirfMdL 
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Mr.  Justice  Brown,  not  having  been  a 
member  of  the  court  when  this  case  was  ar- 
gued, did  not  participate  in  its  decision. 
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CHICAGO,  St.  LOUIS   AND   NBW  OR 

LEANI^  RAILROAD  COMPANY, 

Plff.  in  Err., 

PULLMAN  SOUTHERN  CAR  COMPANY. 
(See  8.  a  Reporter's  ed.  TIMM). 

Damage  by  fire,  within  contract  to  repair — 
payment  of  loss  by  insurance  company,  no  de- 
fense to  another  sued  for  the  Um— contract  to 
hire  ca/rs— public  policy — restraint  of  trade — 
dimsible  contract — railroad  company,  when 
liable  for  lose  by  fire  of  can  hired^suit  for 
benefit  of  insurance  company — subrogation. 

L  Under  an  agreement  by  a  railway  oompany  that 
it  will  repair  all  damages  to  cars  of  every  kind 
oocasioQed  by  accident  or  casualty,  the  cars  be- 
ing hired  by  it  for  its  use,  a  damage  or  destruc- 
tion by  lire  is  a  casualty  or  accideDt  within  the 
meaning  of  such  contract. 

2.  The  acceptance  of  a  given  sum  from  insurance 
companies  in  full  discharge  of  their  liability  for 
the  destruction  by  fire  of  two  of  plaintiff's  can 
does  not  affect  the  right  of  plaintiff  to  recover 
from  a  railroad  company,  which  had  become  re- 
spoosible  for  all  damages  to  the  cars  occasioned 
by  accident  or  casualty*  tlie  whole  amount  of  the 
loss  for  which  the  latter  was  responsible:  the  re- 
covery from  the  railroad  company  is  not  affected 
nor  limited  by  the  amount  received  from  the  in- 
surance companies. 

8.  Public  policy  does  not  forbid  a  railroad  oom- 
pany from  employing  the  Pullman's  Southern 
car  Oompany  to  supply  drawing-room  and  sleep- 
ing cars,  to  be  used  by  its  passengers,  and,  as  a 
means  of  inducing  the  Oar  Company  to  perform 
this  public  service  and  to  incur  the  expense  and 
hazard  incident  thereto,  from  giving  it  an  exclu- 
sive right  to  furnish  cars  for  that  purpose. 

L,  An  agreement  that  the  Pullman  Southern  Gar 
Oompany  shall  have  the  exclusive  right  for  fif- 
teen years  to  furnish  drawing-room  and  sleeping 
oars  for  the  use  of  a  railroad  oompany,  and  that 
the  railroad  oompany  shall  not,  during  that 
period,  oontraot  for  cars  of  that  kind  with  any 
other  party,  is  not  void  as  against  public  policy 
or  as  in  res^aint  of  trade. 

6w  Where  an  agreement  Is  divisible,  although  part 
of  it  may  be  invalid,  yet  that  part  which  is  valid 
may  be  enforced. 

e.  An  agreement  by  a  railroad  oompany  that  it  will 
repair  all  damages  of  every  kind  occasioned  by 
accident  or  casualty  to  oars  hired  by  it,  during 
the  continuance  of  the  hiring,  makes  it  liable  for 
destruction  by  fire  of  the  cars,  not  only  while  they 
areinaotoal  transit,  but  also  while  they  are  in 
the  yards  and  sheds  of  the  railroad  oompany  for 
the  purpose  of  being  cleaned  and  resupplied  for 
another  trip. 

Nora.— ^8  to  ocntrcuAs:  theUr  interpretatUm  and 
voUdif  i/«— see  note  to  Bell  v.  Bruen,  U:  80. 

What  eontracU  are  votd  as  against  rnOMcpoUey  or 
as  {OeoaH;  consideration^  when  a  defense:  offreement 
not  to  Md;  lobby  servieee;  for  eonttngent  fees;  to  pre^ 
vent  competition.   See  note  to  Bartle  v.  Nutt,  7:  886w 

As  to  oontrooto,  when  in  restraint  of  trade,  see 
note  to  Oregon  Steam  Nav.  Oo.  v.  Winaor,  iSk  816. 
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7.  Where  a  railroad  oompany  agreed  to  be  liable 
for  I068  or  damage  from  accident  or  casualty  to 
can  hired  by  it,  it  is  not  liable  for  such  loss  or 
damage  while  the  cars  were  in  the  exclusive  pos- 
session and  control  of  the  oompany  which  leased 
the  cars,  although  they  were  in  a  repair  shop  set 
apart  by  the  raUroad  oompany  from  its  depot  for 
the  exclusive  use  of  the  lessor  oompany. 

ft.  Where  an  insurance  company  pays  a  loss  to  the 
owner  of  the  property  and  such  owner  brings  an 
action  against  a  party  liable  for  the  loss  to  recov- 
er the  value  of  the  property,  it  is  no  defense  to 
the  action  that  it  is  brought  for  the  joint  benefit 
of  the  owner  and  the  insurance  oompany  by 
agreement  between  them,  where  the  insurance 
company  is  entitled,  upon  the  pasrment  of  the 
loss,  by  the  terms  of  the  policy  to  be  subrogated 
to  the  rights  of  the  insured  against  the  person 
liable  for  the  loss.  ^ 

[No.  118.]  ' 

Argued  Dee.  16,  1890.    Decided  March  £,  1891. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana 
to  review  a  judgment  in  favor  of  plaintiff,  the 
Pullman  Southern  Car  Company,  a^inst  de- 
fendant. The  Chicago,  St  Louis  and  New  Or- 
leans Railroad  Company,  for  the  destruction 
by  lire  of  two  of  plaintin's  sleeping  cars.  Be- 
cermd. 

The  facts  are  stated  in  the  opinion. 

MesiTi.  Giravlt  Farrar,  Thos*  J. 
Semmes  and  Jama  Fentress,  for  plaintiff  in 
error: 

The  Pullman  Company  here  occupies  the 
position  of  the  lessor,  and  all  doubts  as  to  the 
contract  are  determined  as  against  him. 

MnrreU  v.  Lion,  80  La.  Ann.  256;  Powell, 
Cont.  (Eng.  ed.  1790)  895. 

A  consideration  must  be  either  a  benefit  to 
the  one  party  or  a  disadvantage  to  the  other, 
arising  out  of  the  relation  created  by  the  con- 
tract 

Wald'8  PoUock,  Cont.  167. 

The  contract  sued  on  is  a  contract  of  indem- 
nity. 

The  Railway  Company  would  only  be  bound 
to  contribute  to  the  loss  already  mutahaed  by 
the  insurance  companies. 

Thurston  v.  Koch,  4  U.  8. 4  Dall.  848  (3: 862); 
Phmnix  Ins.  Co.  v.  Erie  db  W.  Transp.  Co.  117 
U.  S.  812,  820  (29:878.  878);  Oastettain  v. 
Preston,  L.  R  11  Q.  B.  Div.  880,  52  L.  J.  N. 
S.  Q.  B.  866,  49  L.  T.  N.  S.  29  81  Week. 
Rep.  557;  Porter,  Ins.  marg.  p.  2;  Wood,  Fire 
Ins.  828;  Patter  v.  Marine  Ins.  Oo.  2  Mason, 
475;  -^/w  F.  Ins.  Oo.  v.  J\/ler,  16  Wend.  885; 
Lucas  Y.  Jefferson  Ins.  Co.  6  Cow.  685;  Nevoby 
V.  Reed,  1  W.  Bl.  416;  La.  CivU  Code,  arts. 
2160,  2161:  Code  Napoleon,  arts.  1249.  1250, 
1251 ;  Laurent,  Droit  Civil  Francais,  vol.  18, 
%%\et  seq.;  CarroU  ▼.  New  Orleans,  J.  d  Q. 
N.  R.  Oo.  26  La.  Ann.  447. 

The  contract  sued  on  is  a  most  absolute  and 
unqualified  monopoly,  and  is  in  effect  a  total 
restraint  of  trade. 

Pickard  ▼.  Pullman  8.  0.  Oo.  117  U.  a  84 
(29: 785);  Wiggins  Ferry  Oo.  w.  Ohio  d  M.  R. 
Oo.  72  HI.  860;  Texas  d  P.  R.  Oo.  ▼.  Southern 
P.  Co.  41  La.  Ann.  970;  Smith.  Lead.  Cas. 
notes  to  Mitehel  v.  Reynolds,  1  P.  Wms.  181; 
Western  U.  Tdeg.  Oo.  v.  Baltimore  d  0.  TeUg. 
Oo.  28  Fed.  Rep.  12;  West  Virginia  Transp. 
Oo.  Y.  Ohio  Riter  P.  L.  Oo.  22  W.  Ya.  600; 
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Skratnka  y.  Seharringhausen.SMo.  Am,  5S% 
Hoagland  y.  Segur,  88  N.  J.  U  280;  Maier  t. 
Roman,  4  Daly,  168;  DethUfs  y.  Tammi,  7 
Daly,  854;  More  v.  Bonnet,  40  CaL  251;  Oilto- 
han  Y.  Donnelly,  45  Cal.  152;  Bay  t.  Maddm. 
100  ni.  246;  Bingham  v.  Maigne.  20  Jonei  ^ 
S.  90;  Western  U.  Td^.  Oo.  ▼.  Atlantic  S  P. 
Teleg.  Co.  7  Biss.  867. 

Messrs.  Thomas  F.  Bargis,    GeorM   B» 
Eastin,  E.  H.  Farrar,  B.  B.  EruSuknUi 


and  Sterling  B.  Toney,  for  defendants  in 

These  insurance  companies,  upon  payinctkt 
Pullman  Company  the  whole  or  a  part  0?  ito 
loss,  were  entitled  to  maintain  this  actioo  itt 
the  name  of  the  Pullman  Company,  eitber  fa 
their  own  right  alone,  or  Jointly  with  the  Pull- 
man Company,  and  to  recover  of  the  Railntd 
Company  the  full  amount  of  the  loss. 

Wood,  File  Ins.  voL  2,  g$  499,  500.  60% 
Hart  V.  Western  B.  Corp.  18  Met  00;  Ofmde 
Y.  New  York  Ins.  Co.  8  Johns.  245;  MasomY. 
Sainsbury,  8  Dougl.  61;  Olark  y.  mytkina.  % 
Bam.  <&C.254;  TatesY.  Whyte,4BiDg.}X.(X 
272. 

The  payment  of  the  nineteen  tiMNmnd  dol- 
lars in  compromise  by  theinsimnoe  omnp>»i» 
does  not  operate  as  a  bar  to  the  right  of  iceo^ 
ery  against  the  Railroad  Company,  or  dJwtoi 
ish  the  amount  of  the  recovery. 

MerriekY.  Van  Santeoord,  84  N.  Y.  S6% 
WOer  Y.  Morris  d  B.  B.  Oo.  85  N.  J.  L.  400-^ 
Hayward  y.  Cain,  105  Mass.  218;  PemUw. 
Shearer,  17  Mich.  48;  Qdles  y.  Hailmai^  11  Fsl 
515;  MobiU  d  M.  B.  Oo.  v.  Jurev,  111  U.  8L 
584  (28:  527);  Ooains  T.  New  IMt  a  SK 
B.B.Oo.ti  Hun,  504. 

Mr.  Justice  Harlan  delivered  the  oplito 
of  the  court : 

This  action  was  brought  by  the  Pollan 
Southern  Car  Company  to  recover  fhn  th» 
Chicago,  St.  Louis  and  New  Orleans  Raihoii 
Company  the  damages  alleged  to  have  been 
sustained  on  account  of  the  destracUoa  bf 
fire  of  two  of  the  plaintiff's  sleeping  em^ 
the  Great  Northern  and  the  Louisisnn,  iddit 
on  the  premises  of  the  defendant.  There  mi 
a  verdict  and  Judgment  for  the  som  6i  tllL* 
000,  with  interest  from  September  80.  1881. 
the  date  of  judicial  demand,  at  the  fits  sff 
five  per  cent  per  annum  until  paid,  witii  oosb 
The  assignments  of  enor  relate  entiralj  to  in- 
structions given  on  behalf  of  the  plaiatUL 
and  to  the  refusal  to  give  instroctions  aiksa 
by  the  defendant. 

The  action  is  based  upon  a  written  Miii- 
ment  between  these  corporations,  dated  April 
5,  1879,  showing  that  the  bosiness  of  te 
plaintiff  was  to  operate  diawing-roooi  Mi 
sleeping  cars  which  it  hired,  onder  writtM 


contracts  for  a  term  of  yeavs,  to  be 

lines  of  ffillwtf 
companies,    receiving  therefor  Inoome  mI 


employed  on  and  over  the  lines  of  ralli 


revenue  by  the  sale  to  passengers  of 
berths  and  accommodations  therein;  and 
the  defendant  was  desirous  of  availing  itntf 
of  their  use,  on  Its  ovm  routes,  and  afis  eHl> 
nections,  bv  means  of  such  drawing-ruoi  mi 
sleeping  cars  with  other  railroads  over  iMdk 
the  plaintiff  was  ronning  its  cars.  In  older 
to  effect  the  objects  of  the  parties  it  wi^ 
amonjr  other  things,  agreed  as  follows: 
1.  The  plaintiff  was  to  furnish  dmwiar 

inv.% 
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ruum  aod  sleeping  cars  "sufficient  to  meet 
ibe  requirements  of  travel,  *  on  and  over  the 
dcfeodaDt'a  railway,  and  such  roads  as  the 
litter  Uicn  or  thereafter  controlled  as  owner, 
lessee  or  otherwise ;  the  cars  so  furnished  to 
be  aatisfactory  to  the  general  manager  or 
superintendent  of  the  Railroad  Company,  and 
to  be  in  part  certain  named  cars,  ten  in  num- 
ber, imong  which  were  the  Louisiana  and  the 
Orett  Northern  then  operated  on  the  defend- 

K]  aai'g  lines.  2.  Bach  of  the  plaintiff's  cars 
was  to  be  manned,  at  its  own  cost,  by  one  or 
more  of  its  employes,  as  might  be  needful 
for  the  collection  of  fares  and  the  comfort  of 
paaseozers ;  such  emi)loye8  to  be  subject  to 
the  rules  sind  regulations  established  by  the 
defendant  for  its  own  employes.  8.  ^'In  con- 
sidention  of  the  use  of  the  aioresaid  cars"  the 
defendant  was  to  haul  them  on  passenger 
tnins  on  its  own  lines  of  railroad,  and  on 
pissenger  trains  on  which  it  might,  by  vir- 
toe  of  contracts  or  running  arrangements  with 
other  roads,  have  the  right  to  use  them,  "  in 
such  manner  as  will  best  acconmiodate  passen- 
gers during  the  use  of  said  cars. "  4.  By  arti. 
de  sixth  of  the  i^reement.  all  necessary  lu- 
bricating  material,  ice,  fuel  and  material  for 
lights  were  to  be  supplied,  and  the  washing 
sikI  cleansing  of  the  cars  f  umi^ed  under  the 
oon&aot  to  be  done,  by  the  defendant  at  its 
expense,  which  should  also  renew  and  re- 
plsoe,  as  often  as  necessary,  links,  pins,  bell- 
cord  and  couplings  for  air-brake  hose,  with- 
out charge  to  the  plaintiff.  5.  The  plaintiff 
was  to  keep  the  cars  furnished  under  the  con- 
tract in  eood  order  and  repair;  renew  and 
improve  them,  when  necessary,  at  its  own  ex- 
pense ;  keep  them  up  to  the  average  standard 
of  the  best  and  most  approved  sleeping  cars 
CO  any  road  using  an  equal  number  of  cats, 
"excepting  repairs  and  renewals  provided 
for  in  article  sixth  of  this  afirreement.  and 
such  as  are  made  necessary  bV  accident  or 
casualty,  it  being  understood  that  the  Rail- 
way Company  shall  repair  all  damages  to  said 
cars  of  every  kind  occasioned  by  accident  or 
casualty  during  the  continuance  of  this  con- 
tract, except  that  the  Pullman  Company 
assumes  all  responsibility  for  any  loss  or  dam- 
ace  occurring  to  said  cars  arising  from  defec- 
tlVe  heatin/?  apparatus  or  lights  furnished  by 
it*  6.  As  proper  compensation  for  the  main- 
tenance of  the  running  gear  and  bodies  of  the 
cars,  the  defendant  was  to  pay  plaintiff  **  three 
cents  per  car  per  mile  for  every  mile  run  by 
said  cars  upon  the  road  of  the  Railway  Com- 
pany or  upon  the  roads  of  other  companies  by 
direction  of  the  officers  of  the  Railway  Com- 
pany while  in  service  under  Uiis  contract  ;** 

g<l  and,  at  all  times,  when  requested  by  the 
plaintiff,  to  make  promptly  such  repairs  to 
tht  cars  furnished  under  the  contract  as  might 
from  time  to  time  become  necessary,  and, 
without  request,  make  such  repairs  as  were 
reaaifed  **to  insure  their  safety,  rendering 
bills  monthly  to  the  Pullman  Company  for 
repairs  to  cars  and  charging  for  the  same 
only  the  actual  cost  of  material  and  labor 
expended  on  such  repairs,  with  an  addition 
d  ten  per  cent  to  cover  general  expenses. 
All  settlements  and  payments  for  milage 
Md  repairs  to  be  made  monUily  between  said 
Companies.*    7.  Whenever  the  revenue  from 
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sales  of  seats  and  berths  equalled  an  av- 
erage of  $7,500  per  car  per  annum  upon 
the  number  of  cars  furnished  under  the  con- 
tract,  then,  and  while  such  revenue  contin- 
ued, the  defendant  should  not  pay  milage  for 
any  car  so  furnished ;  the  plaintiff,  in  such 
case,  to  bear  the  expense  of  all  repairs  and 
improvements  to  its  cars,  ''except  such  repairs 
as  are  rendered  necessary  by  accident  or  casu- 
alty and  such  as  are  provided  for  in  article 
sixth  of  this  agreement,  which  shall  be  made 
by  the  Railway  Company,  as  hereinbefore 
mentioned."  8.  The  plaintiff  was  to  have  the 
exclusive  right,  for  a  term  of  15  years  from 
the  date  of  the  agreement,  to  furnish  draw- 
ing-mom and  sleeping  cars  for  the  defendant's 
use  on  all  its  passenger  trains  on  roads  then  or 
subsequently  controlled  or  owned  by  it,  and 
on  roads  over  which  it  had  the  rignt  to  run 
such  cars ;  the  defendant  not  to  *^  contract  with 
any  other  party  to  run  said  class  of  cars  on 
and  over  said  lines  of  road  during  said  period 
of  fifteen  years."  9.  In  case  either  party 
failed  to  cleanse  or  repair  any  of  the  cars, 
according  to  the  conditions  of  the  a>n^ement, 
and  the  party  so  in  default  should  neglect 
and  refuse  to  perform  its  agreement  in  this 
respect  within  a  reasonable  time  after  notice 
of  such  default,  the  other  party  had  the 
right  to  cleanse,  and  make  or  cause  to  be 
made  all  necessary  repairs  and  renewals  to, 
said  cars,  at  the  cost  of  the  party  in  default. 
10.  If  either  party  failed,  at  any  time,  to  keep 
and  perform  its  covenants,  as  set  forth  in  the 
agreement,  the  one  not  in  default,  after  the 
expiration  of  a  reasonable  time  from  the  serv- 
ice of  written  notice  of  such  default,  was  at 
liberty  to  declare  the  contract  at  an  end.  11. 
The  defendant  was  given  the  option  to  termi- 
nate the  contract  at  the  end  of  five,  eight  or 
eleven  years,  upon  written  notice  to  the  plain- 
tiff, served  six  months  before  the  day  fixed 
for  such  termination ;  and,  if  the  contract  was 
so  terminated  without  default  upon  the  part 
of  the  plaintiff  the  defendant  was  required 
to  purchase  the  cars  and  equipments  of  the 
Pullman  Company  ''then  in  use  or  assigned 
and  accepted  tot  use"  under  the  contract,  "  or 
such  interest  therein  as  the  defendant  may  not 
have  previously  acquired  under  the  provisions 
of  this  oontract,  at  the  actual  cash  value  of  the 
same,"  with  the  right  to  use  them  without 
charge  for  patent-rights  for  their  Interior  ar- 
rangements. For  the  purposes  of  the  option 
ffiven  to  terminate  the  oontrart,  it  was  agreed 
^that  the  cars  now  [then]  running  on  said 
railroad,  and  which  should  form  part  of  the 
cars  and  equipments  to  be  furnished  under 
this  contract,  together  with  such  additional 
cars  and  equipments  as  may  hereafter  be  as- 
signed to  the  Railway  Company,  shall  be  ap- 
praised, etc."  12l  The  taxes  upon  all  cars 
furnished  to  the  defendant  bv  the  plaintiff 
were  to  be  paid  equally  by  the  partite. 

It  was  in  proof  that  at  the  time  of  the  fire 
the  cars  Great  Northern  and  Louisiana  were 
insured  for  the  plaintiff ;  that  before  the  com- 
mencement of  tnis  action  the  insurance  com- 
panies paid  to  it,  in  full  settlement  of  the 
toss  ana  damage,  the  sum  of  $19,000;  and 
that  this  action  is  prosecuted  under  a  written 
agreement  betwen  the  plaintiff  and  the  In- 
surance companies,  that  it  should  be  con- 
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ducted  Jointly  bv  their  counsel,  .and  the 
amount  recoTered  by  suit,  settlement  or  com- 
promise equally  divided  between  them. 

The  ten  cars  mentioned  in  the  agreement 
of  April  5,  1879,  were  furnished  to  the  de- 
fenduit  and  were  used  on  its  road.  Subse- 
quently to  that  date,  the  plaintiff  haying 
complained  of  the  manner  in  which  its  cars 
were  repaired  at  the  defendant's  shops  in  Mc- 
Comb  City  on  its  road,  about  105  miles  above 
New  Orleans,  the  latter,  by  its  president, 
suggested  that  the  plaintiff  repair  its  own 
cars.  Thereupon,  in  order  to  facilitate  such 
repairing,  a  part  of  the  passenger-car  depot 
shed  of  ue  defendant  in  New  Orleans  was 
set  apart  to  the  exclusive  use  and  control  of 
the  plaintiff,  whidi,  at  its  own  expense,  fitted 
up  the  portion  so  assigned  to  it,— one  part 
as  a  linen  room,  one  as  a  carpenter  shop,  one 
as  an  upholstery  room  and  one  as  a  paint 
shop, — inclosing  the  same  with  partitions, 
and  keeping  it  locked  with  the  keys  in  pos- 
session of  its  own  employes.  The  place  so 
fitted  up  was  known  as  the  ^^  Pullman  repair 
shop.**  The  employes  of  the  defendant  had 
no  right  of  access  to  it.  Although  the  tracks 
of  the  defendant  extended  into  this  repair 
shop,  there  were  folding-doors  across  them 
that  were  closed  bj  an  iron  baron  the  inside. 
The  plaintiff  paid  nothing  for  the  use  of 
this  &&op.  The  watchman  over  the  whole 
premises  was  maintained  by  the  defendant. 
\yith  the  permission  and  consent  of  the  de- 
fendant, the  plaintiff,  on  one  or  two  occa- 
sions, repaired  and  varnished  in  that  shop 
cars  assigned  by  it  to  other  railroads,  and  not 
covered  by  the  agreement  in  question. 

The  fire  in  question  ^^ originated  from  a 
cause  unknown^  in  the  **  Pullman  repair 
shop."  It  occurred  about  3  o'clock  on  the 
morning  of  the  27th  of  May,  1882,  and  resulted 
in  the  total  destruction  of  both  the  Great 
Northern  and  the  Louisiana.  The  Great 
Northern  was  at  the  time  standing  on  the 
defendant's  track  in  the  paint  room  of  that 
«hop,  behind  the  barred  folding-door  across 
the  railroad  tracks.  It  had  been  there  since 
the  previous  October  undergoing  repairs, 
refittme  and  revamishing,  and  its  name 
chang^  to  that  of  **  Chatawa. "  But  for  its 
destruction  it  would  have  been  in  condition 
on  the  day  succeeding  the  fire  to  be  ft^ii^ 
put  into  service  undey  the  contract  of  1§79. 
There  was  no  evidence  that  any  other  car 
was  furnished  to  take  its  place  on  the  defend- 
ant's road  while  it  was  in  the  shop  under- 
going repairs.  ^  When  the  fire  occurred,  the 
Louisiana  was  standing  on  the  defendant's 
track,  in  New  Orleans,  under  a  depot  shed 
belonging  to  it,  and  used  to  store  cars  when 
not  in  actual  transit — those  belonging  to  it 
as  well  as  those  belonging  to  the  plaintiff. 
That  shed  was  called  by  the  defendant's  em- 
ployes the  ** Pullman  shed."  The  Louisiana 
reached  New  Orleans  about  8  o'clock  in  the 
afternoon  of  May  26,  1882,  from  a  trip  over 
defendant's  road,  was  placed  in  the  above 
depot  shed  and  was  to  have  been  sent  out  on 
another  trip  at  6  o'clock  on  the  afternoon  of 
May  27,  1882.  Tlie  Great  Northern,  when 
burned,  was  under  tlie  same  depot  shed,  but, 
as  already  stated,  in  that  part  known  as  the 
**  Pullman  repair  shop. "  It  is  in  evidence  that 
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at  variou9  times  durine  the  exigtence  of  tli* 
contract  sued  on  the  plaintiff  took  some  of 
the  ten  cars,  furnished  under  it,  to  ahopt  ii 
8t.  Louis,  Missouri,  and  Pullman,  XlliDoia, 
entirely  off  the  line  of  defendant's  road,  ii 
order  to  be  i-epaired,  so  as  to  bring  them  up 
to  the  designated  standard. 

The  question  of  negligence  was  left  to  tbe 
Jury,  which  was  instructed  that  the  plaintiff 
could  not  recover  if  the  fire  was  caused  bf 
its  negligence. 

1.  The  jury  were  instructed,  at  the  reqnsil 
of  the  plaintiff,  that  a  damage  or  destmctioB 
by  fire  is  a  casualty  or  accident  within  the 
meaning  of  the  contract.  This  the  defendant 
contend^  was  error.  We  do  not  think  so. 
The  fire  that  destroyed  the  Great  Northern  and 
the  Louisiana  originated,  as  we  have  Mca, 
from  a  cause  unknown.  An  accident  or 
casualty,  according  to  common  undorstud- 
ing,  proceeds  from  an  unknown  cause  or  is 
an  unusual  effect  of  a  known  cause.  Either 
may  be  properly  said  to  occur  by  diance  and 
unexpectedly.  Webster's  Diet ;  Imperial 
Diet. 

It  was  no  doubt  used  in  that  sense  byths 
parties  to  the  contract  in  question.    Tber 
manifestly  contemplated  that  tJie  Railroaa 
Company  should  assume  all  responsibilitjr 
for  the  loss  of  drawing-room  or  deeping  csn^ 
while  in  use,  or  subject  to  be  used,  oy  ii 
with  the  single  exception,  distinctly  msde^    . 
of  loss  or  damage  occurring  "  from  defectiit  z 
heating  apparatus  or  lights  furnished*  hythi  i_ 
Pullman  Company,  which  assumed  all  mpofr  F 
Sibil ity  for  loss  or  damage  to  its  can  result-  .. 
ing  from  either  of  the  latter  causes.    TUi 
exception  in  respect  to  defective  heatiD|  ap- 
paratus and  lights  furnished  by  the  pluntll 
—necessarily  referring  to  loss  or  damage  ^   •- 
fire  caused  in  either  of  those  modes    nuSm   ■- 
it  clear  that  the  Railroad  Company  assoBed 
responsibility  for  the  loss  of  cars  used  or  si^ 
ject  to  be  used  by  it  under  the  oontract.  wktuh 
ever  such  loss  was  by  fire  occurring  fran  a 
cause  unknown,  that  is,  aocidentally  or ' 
casualty. 

2.  The  jury  were  instructed  that  the 
ance  of  the  cars  by  the  plaintiff  was  rm 
aUoi  acta  and  had  no  determining  eflM  npoi 
the  right  of  tiie  plaintiff  to  recover  la  all 
action.  The  giving  of  this  instmctUiB  In 
been  assigned  for  error.  We  are  of  opiaioa 
that  the  obtaining  of  insurance  by  theplaiB* 
tiff,  the  collection  of  $19,000  in  fall  settli- 
ment  of  its  claim  against  the  insonnce  eoM- 
panies  and  the  agreement  between  it  sii 
them  for  the  bringing  of  this  actioii  for  tWr 
joint  benefit  were  matters  with  which  " 
Railroad  Company  had  no  concern,  sad 
affect  the  determination  of  this  case.  By 
provisions  of  the  policies,  the  insurance  a 
panics  were  entitled,  in  case  of  loss,  to  m. 
assignment  of  the  plaintiff 's  right  to  reosli* 
satisfaction  therefor  from  any  other  psnoK 
or  persons,  town  or  corporation,  with  a  pomr 
of  attorney  to  sue  for  and  recover  the  same  ift 
the  expense  of  the  insurer.  Upoo  psjaoft 
of  the  loss,  or  to  the  extent  of  any  piraaBl 
by  them  on  account  of  such  loss,  the  losor^ 
ance  companies  were  subrogated  to  the  rliWi 
of  the  insured,  and  could,  in  tiie  namff  oftll 
insured,  or  in  their  joint  names,  maintain  tf  ^ 
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•ction  against  the  Railroad  Companv  for  in- 
demnity, if  that  Company  was  liable  to  the 
iosurecf  for  the  loss  of  the  cars.  The  accept- 
iDce  of  a  ^yen  amount  from  the  insurance 
eompaniea  m  full  discharge  of  their  liability 
did  not  affect  the  right  of  the  plaintiff  to  re- 
ooTer  from  the  Railroad  Company  the  whole 
amount  of  the  loss  for  which  the  latter  was 
responsible  under  its  contract.  The  plaintiff 
could  recoTer  only  one  satisfaction  for  the 
loss :  and  if  the  amount  recovered  from  the 
Bailroad  Company,  increased  by  the  sum  col- 
lected from  the  insurance  companies,  was 
more  than  sufficient  for  its  Just  indemnity, 
the  excess  would  be  held  by  it  in  trust  for 
the  insurance  companies.  The  inquiry  in 
this  action  is  as  to  the  amount  for  which  the 
Bailroad  Company  is  bound  on  iU  contract 
with  the  plaintiff,  and  the  recovery  is  not 
affected  or  limited  by  the  amount  collected 
from  the  insurance  companies.  As  said  in 
MiMediM.  B,  Co,  y.  Jurey,  lllU.  S.  584, 
S93  [28 :  627,  580],— which  was  a  suit  against 
a  carrier — ''although  the  suit  is  brought 
for  ^e  use  of  the  insurer,  and  it  is  the  sole 
party  beneficially  interested,  yet  its  rights 
are  to  be  worked  out  through  the  cause  of 
tction  which  the  insured  has  against  the 
common  carrier.  The  legal  title  is  in  the  in- 
sored,  and  the  carrier  is  bound  to  respond 
for  all  the  damages  sustained  by  the  breach 
of  his  contract.  If  only  part  of  the  loss  has 
been  paid  by  the  insurer,  tne  insured  is  entit- 
led to  the  residue. "  See  also  Phanix  Im.  €h. 
V.  Erie  d  W,  Trarup.  Oo,  117  U.  8.  812,  820, 
S21  r29 :  878,  878].  This  is  because,  as  said 
bv  Ohitf  Juitiee  Shaw  in  Bart  v.  Western 
R  Cm.,  18  Met.  99,  the  liability  of  the 
railroad  company  is,  in  legal  effect,  first 
and  principal,  and  that  of  the  insurer  second- 
ary, not  in  order  of  time,  but  in  order  of 
ultimate  liability.  So  in  Wd)er  v.  MottU 
dB.  R.  Co.,  85  N.  J.  L.  409:  "Notwith- 
standing  suc^  payment,  an  action  will  lie 
by  the  insured  against  the  railroad  company. 
The  insurance  is  to  be  treated  as  a  mere  in- 
demnity, and  the  insured  and  insurer  regard- 
ed as  one  person ;  therefore,  payment  by  the 
insurer  before  suit  brought  cannot  affect  the 
right  of  action.  **  To  the  same  effect  are  nu- 
merous other  cases.  Fretz  v.  BuU,  58  U.  S. 
12  How.  466,  469  [18 :  1068,  1069];  EdU  y. 
NiukciUe  d  a  R  a».  80  U.  S.  18  Wall.  867, 
870(20:  594,  5961 ;  Merrieky.  Van Santvoard, 
34  N.  Y.  208;  dnnsetieut  R  In$,  Co,  y.  JEhie 
R.  Co.  78  N.  Y.  899;  Clark  v.  WiUan,  108 
Mats.  219 ;  Hamoard  y.  Cain,  105  Mass.  218 ; 
GaU$  y.  Baiiman,  11  Pa.  515:  Flerrott  v. 
Shearer,  17  Mich.  48 ;  Peoria  M,  d  F,  Ins. 
Co,  y.  Frcet,  87  ni.  888 ;  Connecticut  Mut. 
L.  Ins.  Co.  y.  New  York  d  N.  H.  B,  Co. 
25  Conn.  265 ;  dwartJurui  v.  Chicago  d  N. 
W,  R.  Ob. -49  Wis.  625.  The  principle  is 
thus  stated  by  Lord  Blackburn  in  Bumand  v. 
Rodoeanaeki,  L.  R  7  App.  Cas.  388.  889: 
*The  eeneral  rule  of  law  (and  it  is  obvious 
justice)  is  that,  where  there  is  a  contract  of 
indemnity  (it  matters  not  whether  it  is  a  ma- 
rine policy,  or  a  policy  against  fire  on  land, 
or  any  other  contract  of  indemnity)  and  a 
loss  happens,  anything  which  reduces  or 
•diminishei  tibat  loss  rMuces  or  diminishes 
the  amount  which  the  indemnifier  is  bound 
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to  pay ;  and  if  the  indemnifier  has  already 
paid  it,  then,  if  anything  which  diminishes 
the  loss  comes  into  the  hands  of  the  person 
to  whom  he  has  paid  it,  it  becomes  an  equity 
that  the  person  who  has  already  paid  the  fufl 
indemnity  is  entitled  to  be  recouped  by  hay- 
ing that  amount  back. "  CasteUain  y.  Pireston, 
L.  R.  11  Q.  B.  Div.  880.  It  results  that  the 
court  was  right  in  holding  that  the  insurance 
upon  the  cars  and  the  coflection  by  plaintiff 
of  the  insurance  money  were  nnmaterial 
matters  in  this  litigation.  The  action  was 
well  brought  in  the  name  of  the  plaintiff 
pursuant  to  its  agreement  with  the  insurance 
companies. 

8.  It  is  assigned  for  error  that  the  court 
refused  to  instruct  the  jury  that  the  agree- 
ment sued  on  was  void  as  against  public 
policy,  because  of  the  exclusive  rights  given 
to  the  plaintiff  for  the  term  of  fifteen  years  in 
respect  to  drawing-room  and  sleeping  cars 
furnished  by  it  to  the  defendant,  supplement- 
ed by  the  stipulation  that  the  defendant  would 
not  ^contract  with  any  other  party  to  run  the 
said  class  of  cars  on  and  over  said  lines  of 
road  during  said  period  of  fifteen  years  f  and 
because  the  law  will  not  permit  individuals 
to  oblige  themselves  by  a  contract,  when  the 
thing  to  be  done  or  omitted  is  injurious  to 
the  public.  Oregon  Steam  Nav.  Co.  v.  Winsor, 
Si  U.  S.  20  Wall.  64,  66  [22 :  315.  818]  ;  Chap- 
pel  V.  Brockway,  21  Wend.  157,  159.  Such 
a  contract,  it  is  argued,  is  in  general  restraint 
of  trade.  The  authorities  cited  in  support  of 
this  contention  have  no  application  to  such  a 
contract  as  the  one  before  us.  The  defendant 
was  under  a  duty,  arising  from  the  public 
nature  of  its  employment,  to  furnish  for  the 
use  of  passengers  on  its  lines  such  accommo- 
dations as  were  reasonably  required  by  the 
existing  conditions  of  passenger  traffic.  Its 
duty,  as  a  carrier  of  passengers,  was  to  make 
suitable  provisions  for  their  comfort  and 
safety.  Instead  of  furnishing  its  own  draw- 
ing-room and  sleeping  cars,  as  it  might  have 
done,  it  employed  the  plaintiff,  whose  special 
business  was  to  provide  cars  of  that  charac- 
ter, to  supply  as  many  as  were  necessary  to 
meet  the  requirements  of  travel.  It  thus  used 
the  instrumentality  of  another  corporation  in 
order  that  it  might  properly  discharfi^e  its 
duty  to  the  public,  do  long  as  the  deiend- 
ant  s  lines  were  supplied  with  the  requisite 
number  of  drawing-room  and  sleeping  cars,  it 
was  a  matter  of  indifference  to  the  public  who 
owned  them.  Bxpress  Cases,  117  U.  S.  1,  24, 
25  [29:  791,  801].  We  cannot  perceive  that 
such  a  contract  is  at  all  in  restraint  of  trade. 
The  plaintiff  was  at  liberty,  so  far  as  that  con- 
tract was  concerned,  to  make  similar  arrange- 
ments for  the  accommodation  of  passengers  on 
all  other  railroads  in  the  country,  even  those 
that  are  rivals  or  competitors  in  business  with 
the  defendant.  It  is,  however,  a  fundamen- 
tal condition  in  all  such  contracts  that  their 
f provisions  must  not  be  injurious  to  the  pub- 
ic. As  said  bv  this  court  in  Cherokee  Nation 
V.  Southern  Kansas  B,  Co.,  185  U.  8.  641, 
657  [84 :  295,  8021 ,  a  railroad  is  a  public  high- 
way, established  primarily  for  the  conven- 
ience of  the  people  and  to  subserve  public 
ends.  A  railnMia  corporation  cannot,  there- 
fore, without  the  sanction  of  the  government 
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creating  ii»  make  any  agreement  that  mili- 
tates against  the  public  convenience,  or  that 
will  defeat  the  public  objects  for  which  it 
was  established.  If  the  contract  in  suit  was 
liable  to  objection  upon  these  grounds,  a  dif- 
ferent question  would  be  presented  for  our 
determination.     But  we  are  of  opinion  that 

Snblic  policy  did  not  forbid  the  Railroad 
ompanyfrom  employing  the  Pullman  South- 
em  Car  Company  to  supply  drawing-room 
and  sleeping  cars  to  be  used  by  its  passengers, 
and,  as  a  means  of  inducing  the  plaintiff  to 
perform  this  public  service  and  to  incur  the 
expense  and  nazard  incident  thereto,  from 
ffiving  it  an  exclusive  ri^ht  to  furnish  cars 
for  that  purpose.  The  defendant  did  not,  by 
such  an  an*eement,  abandon  the  duty  it  owed 
to  the  public ;  for  the  cars  so  furnished,  while 
in  its  possession  and  use,  became,  as  between 
it  and  its  passengers,  its  own  cars,  subject  to 
sudi  regulations  as  it  might  properly  estab- 
li^  for  the  comfort  and  i^fety  of  passengers 
on  its  trains.  Penntylvania  Co,  v.  Bey^  102  U. 
S.  451,  457  [26:  141,  144].  And  the  contract 
is  to  be  interpreted  in  view  of  the  condition, 
implied  by  law,  that  the  plaintiff  should  fur- 
nish cars  not  only  adequate  and  safe  but  suffi- 
cient in  number  for  the  use  of  the  public 
desiring  to  travel  over  the  defendant's  roads. 
These  conditions  exist  independently  of  the 
particular  clause  giving  the  Kailroad  Compa- 
ny the  option  to  terminate  the  agreement  at  the 
end  of  five  or  eight  or  eleven  years.  Being 
imposed  by  law,  as  necessary  to  the  public 
interest,  they  could  not  be  dispensed  with  by 
agreement  of  Uie  parties.  The  designation  of 
particular  periods  of  time,  at  the  end  of  either 
of  which  the  defendant  might,  of  right  and 
upon  notice,  terminate  the  agreement,  did  not 
tie  its  hands  so  that  it  could  not  continuously 
discharge  its  duty  to  the  public  in  respect  to 
the  adeauacy  or  safety  of  cars  in  which  it 
'conveyed  passengers.  The  stimulation,  there- 
fore, that  the  plaintiff,  not  being  in  default, 
should  have  uie  exclusive  right  for  fifteen 
years  to  furnish  drawing-room  and  sleeping 
cars  for  the  defendant's  use,  and  that  the  de- 
fendant should  nof,  during  that  period,  con- 
tract for  cars  of  that  kind  wiUi  any  other 
party,  rightly  construed,  ts  not  unreasonable, 
and,  properly  performed,  will  promote  the 
convenience  of  the  public  in  that  it  enables 
the  defendant  to  have  on  its  lines,  at  all  times, 
and  as  tiie  requirements  of  travel  demand, 
drawing-room  and  sleeping  cars  for  use  by 
passengers.  It  is  a  stipulation  that  does  not 
Interfere  in  any  degree  with  its  right  and  duty 
to  disregard  the  contract  whenever  the  plain- 
tiff fails  in  fumishinff  cars  that  are  adequate- 
ly safe  and  sufficient  In  number  for  the  travel 
on  defendant's  1  ines.  The  suggestion  that  the 
agreement  is  void,  upon  grounds  of  public 
policy,  or  because  it  is  in  general  restraint 
of  trade,  cannot,  for  the  reasons  stated,  be 
sustained. 

Besides,  It  is  not  clear  that  the  agreement 
is  so  far  indivisible  that  the  stipulation 
giving  the  plaintiff  the  exclusive  rights  in 
question,  and  binding  the  defendant  not  to 
make  similar  contracts  with  other  parties  for 
drawine-room  and  sleeping  cars  to  be  used 
on  its  Tines,  cannot  be  separated  from  the 
otiier  provision!.    If  that  stipulation  were 
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held  to  be  void,  upon  the  groLnds  snffgeitedp 
we  should  be  inclined  to  hold  that,  as  oetweeB 
the  parties,  the  provision  making  tiie  Railroad 
Company  liable  for  loss  or  didnage,  ariahif 
from  casualty  or  accidents  to  the  plaintUrt 
cars,  while  in  the  possession  of  and  snbjeci 
to  use  by  the  defendant,  remained  in  fotoeL 
Erie  R  Co,  y.  Union  LoeomaUte  d  Esm.  Ck 
85  K.  J.  L.  246. 

4.  There  can  be  no  doubt  that  the  Railroad 
Company  was,  under  the  evidence,  liable  to 
the  plaintiff  on  account  of  the  loas  by  fire  of 
the  Ix>uisiana.  The  contract  covered  csis 
that  were  assigned  by  the  plaintiff  to  the  de- 
fendant's use,  while  they  were  in  actual  traa* 
sit  over  its  lines  or  over  the  lines  of  other 
companies  on  whose  roads  they  were  sent  bj 
the  defendant.  It  equally  covered  such  as 
were  under  the  defendant's  immediate  con- 
trol while  in  its  own  yards  or  sheds  for  the 
purpose  simply  of  being  cleansed  and  resap- 
plied  for  another  trip  when  the  defendant 
chose  to  put  them  into  actual  service.  That 
was  the  situation  at  the  time  of  the  loss  bj 
fire  of  the  Louisiana.  It  had  a  few  boms 
before  come  from  active  service  on  the  defend- 
ant's road,  and,  but  for  its  destruction,  would 
have  been  put  upon  the  road  for  another  trip 
in  the  afternoon  of  the  very  day  of  the  fire. 
Such  a  case  is  plainly  embraoea  by  both  the 
letter  and  spirit  of  the  contract.  A  peremp- 
tory instruction  to  find  for  the  plaintiff  la 
respect  to  the  Louisiana  would  not  have  been 
erroneous. 

5.  The  remaining  instructions  Involyed  tht 
liability  of  the  d^endant  on  account  of  the 
destruction  by  fire  of  the  car  Great  Korthen. 
The  defendant  asked  the  court  to  instruct  th» 
jury  as  follows:  "That  if  the  iury  belieT» 
from  the  evidence  that  the  defendant  Com- 
pany, by  arrangement  with  the  plaintiff  Com- 
pany, in  the  year  1879,  set  apart  at  tbeir  de- 
pot in  the  City  of  New  Orleans  a  certain  po^ 
tion  of  said  depot  for  the  ezclusiye  use  and 
benefit  of  plaintiff  as  a  repair  shop,  wbereia 
the  cars  of  the  plaintiff  mentioned  in  the  coo- 
tract  sued  on  were  to  be  repaired  by  the  plds- 
tiff  at  its  own  expense,  ana  the  tala  space  wis 
inclosed,  fastened  and  locked,  and  the  kejs 
thereof  were  kept  by  the  plaintiff  or  Its  agnita 
so  that  access  thereto  by  the  defendant  or  its 
agents  was  only  such  access  as  was  neoessuy 
to  enable  the  defendant  Company  to  take  pos- 
session of  repaired  cars  wluen  tendered  for 
service  by  the  plaintiff,  and  that  at  the  time 
of  the  fire,  on  the  27th  of  May.  ISA  the  car 
Great  Northern  was  in  the  said  repair  shop, 
and  had  been  there  for  a  period  ezoeediar 
six  months,  for  the  purpose  of  being  repainuT 
and  that  at  the  time  of  the  fire  tud  car  bad 
not  been  tendered  for  service  as  acar  complete- 
ly repaired  and  equipped  for  service  to  toe  de- 
fendant, although  ready  to  be  tendered,  the* 
the  jury  must  find  that  the  defendant  is  iiot> 
liable  for  the  loss  of  the  said  car  Great  North- 
em  or  for  any  damage  thereto  by  flre  afort- 
said.  **  This  instruction  was  reniaed  ezoept 
with  this  modification:  ''Unlen  the  Joiy 
further  find  that  the  said  car  had  been  with- 
drawn from  the  dominion  of  the  oootnelk 
and  it  was  held,  according  to  the  undentaad* 
ing  of  both  parties,  for  some  other  puiposSi— 
that  is,  for  some  other  purpoae  thMi  taon  of 
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mi  ftheooDtaracL"  The  court,  in  its  general  in- 
*  ftructioiis  to  the  jury,  said:  "It  was  un- 
doubtedly competent  for  the  parties  to  this 
action  to  have  withdrawn  their  cars  from  the 
dominion  of  the  contract,  but  to  constitute 
inch  a  withdrawal  there  must  be  the  intent  of 
the  plaintiff  to  retain  them  for  some  purpose 
other  than  to  continue  their  use  under  the 
contract ;  and  if  the  jury  find  that  there  was 
a  placing  of  the  cars  in  the  separate  room 
or  apartment  with  the  intent,  on  the  part 
of  the  plaintiff,  to  use  them  independently 
of  the  contract  aiul  not  under  it,  then  the 
defoidant  would  not  be  liable  for  their  de- 
struction. If,  on  the  other  hand,  the  jury 
find  that  though  there  was  a  placing  of  the 
cars  in  the  separate  room  or  apartment,  but 
with  the  intent  to  continue  to  use  them  under 
the  contract,  and  to  hold  them  so  placed  mere- 
ly for  the  purpose  of  repair  under  the  con- 
tzBct,  and  the  defendant  shared  this  intent, 
I  then  the  defendant  would  be  responsible  for 
'  their  destruction  by  fire.  In  determining  this 
question  the  jury  will  consider  all  the  facts 
aod  circumstances  established,  including  the 
fict  that  the  cars  remained  on  the  tracks  of 
the  defendant,  and  will  further  consider 
whether  the  defendant  is  shown  to  have  any 
relations  to  these  cars*  except  under  the  con- 
tract." 

The  defendant,  also,  asked  this  instruction : 
"That  if  the  Jury  belieye  that  the  two  cars 
Louisiana  and  Great  Northern  were  destroyed 
bj  fire  at  the  depot  of  the  defendant  Company, 
while  the  said  cars  were  not  in  actual  use 
md  service  by  the  defendant  Company,  then 
they  must  find  a  verdict  for  the  defendant." 
The  court  refused  to  give  this  instruction, 
siying :  **  I  refuse  that  instruction,  provided 
jou  find  that  they  were  being  repaired  under 
the  contract.  That's  the  test  which  the  court 
gives  you  all  the  way  through — whether  these 
cars,  according  to  the  meaning  of  the  parties, 
were  or  were  not  under  the  contract,  the  con- 
tract providing  for  repairing  as  well  as  run- 
ning. *  The  court  havinir,  in  this  connection, 
insSucted  the  jury  at  plaintiff's  request,  that 
*the  said  contract  covers  the  said  cars  while 
standing  on  the  tracks  of  the  defendant  in  the 
If4i  yards,  and  under  the  sheds  used  for  storing 
cars  while  not  in  transit,"  said  that  the  con- 
tnkct  covered  the  cars  **  while  standing  on  the 
tracks  of  the  defendant  in  its  yards  and  under 
the  ah^ls  used  for  storing  cars  while  not  in 
transit,  but  while  held  for  transit  or  repair  on 
defendant's  tracks  under  the  contract. " 

It  was  not  error  to  refuse  that  one  of  defend- 
iDt's  requests  for  instructions,  predicated 
upon  the  theory  that  its  liability  for  the  loss 
of  a  car  from  accident  or  casualty  depended 
upon  such  car  being  at  the  time  in  its  *^actual 
Qse  and  service."  Of  course,  the  defendant 
meant  by  this  Instruction,  and  the  jury  would 
have  uttderstood,  that  a  car  was  not  in  actual 
sorice  while  It  was  standing  on  the  defend- 
ant's tradEB  ''between  trips."  That  theory 
would  have  relieved  it  from  responsibility  for 
the  loss  of  the  Louisiana,  although  that  car 
bad  coma  from  the  road  only  a  few  hours  pre- 
vious to  the  flie,  and  was,  when  destroyea,  in 
the  Immediate  possession  and  control  of  the 
Rdlroad  Company,  being  cleansed  and  pre- 
pued  fdr  the  use  m  piMengew  on  another  trip 
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to  be  entered  upon  in  the  afternoon  of  the  day 
of  the  fire.  We  have  already  said  that  this 
interpretation  of  the  contract  was  unsound. 
But  we  are  of  opinion  that  the  court  below 
erred  in  not  giving,  without  modification,  the 
first  of  the  above  instructions  asked  by  the 
defendant.  By  the  term^  of  the  agreement, 
the  Railroad  Company  Was  bound,  upon 
request,  to  make  promptly  such  repairs  of  the 
cars  furnished  to  it  as  miffht  from  time  to 
time  become  necessary,  ancC  without  request, 
to  make  such  as  their  safeU^  demanded.  Tlie 
length  of  time  the  Great  Northern  was  in  the 
repair  shops  indicated  either  that  repairs  were 
necessary  to  its  safety  or  that  "the  requin^- 
ments  of  travel"  did  not  make  it  necessary  to 
assign  another  sleeping  car  in  its  place- 
But  whatever  may  have  oeen  the  fact  in  that 
regard,  the  Great  Northern  was  not,  within 
any  fair  interpretation  of  the  contract,  in  the 
possession  or  under  the  control  or  supervision 
of  the  defendant,  or  subject  to  be  used  under 
and  for  the  purposes  of  the  contract,  while 
it  was  in  a  repair-shop  of  which  the  plaintiff 
had  the  keys,  and  to  which  the  defendant's 
employ^  had  no  access.  We  do  not  mean 
to  say  that  a  car  furnished  by  the  plaintiff 
ceased  to  be  under  "the  dominion  of  the  con- 
tract" while  it  was  being  repaired  as  provided 
for  in  the  contract.  On  the  contrary,  if  the 
Great  Northern  had  been  destroyed  by  fire, 
the  result  of  accident  or  casualty,  while  in 
the  possession  of  the  defendant,  undergoing 
ordinary  repairs,  it  would  have  been  liable 
for  the  loss.  No  doubt  the  defendant's  assent 
to  liability  for  losses  or  damages  resulting 
from  accident  or  casualty  was  because  the 
aneement  contemplated  that  the  cars  fur- 
niiriied  to  and  held  by  it  under  the  contract 
would  be,  all  the  time, — whether  they  were  on 
its  road  in  actual  service  or  in  its  shops  under- 
going repairs, — in  its  immediate  possession 
and  control,  Uiereby  insuring  the  safety  of 
the  cars,  so  far  as  we  vigilance  of  its  own 
employ^  was  concerned,  from  loss  or  damage 
from  the  causes  named.  But  the  Pullman 
Company  became  dissatisfied  with  the  manner 
in  whicn  the  repairs  were  made  by  the  de- 
fendant, and  unaertook  itself  to  make  such 
repairs,  in  a  shop  set  apart  to  it  for  that  spe- 
cific purpose,  and  placed  under  its  exclusive 
control,  and  to  wmch  the  defendant's  agents 
had  no  access.  The  defendant  agreed  to  be 
liable  for  loss  or  damage,  from  accident  or 
casualty,  if  the  loss  occurred  while  the  cart 
were  in  its  possession,  subject  to  be  used  by  it 
or  subject  to  its  control,  care  and  supervision, 
but  not  otherwise.  That  is  the  meaning  of 
the  contract.  Lookine  at  the  whole  agree- 
ment, and  giving  full  force  to  all  its  provis- 
ions, the  defendant  cannot  be  held  to  have 
agreed  to  be  liable  for  loss  or  damage  accru  • 
ing  from  accident  or  casualty,  while  the  cars 
were  in  the  exclusive  possession  and  sub- 
ject to  the  entire  control  of  the  plaintiff,  and 
not  subject  to  be  used,  controlled  or  cared 
for  by  tne  defendant,  until  the  plaintiff  chose 
to  surrender  its  exclusive  possession,  and 
return  the  cars  to  the  possession  and  control 
of  the  Railroad  Company.  Upon  the  theory 
sanctioned  by  the  court  below,  we  do  not  per- 
ceive but  that  the  defendant  would  have  been 
liable  for  the  loss  of  the  Great  Northern,  if 
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it  had  been  removed  to  the  shopo  of  the  Pull- 
man Palace  Car  Company  at  Pullman,  Illi- 
nois, to  be  repaired,  and  after  being  there 
from  October,  1881,  until  May,  1882,  had  been 
burned  up  while  in  those  shops — a  result  that 
surely  could  not  have  been  contemplated  by 
the  parties.  In  our  opinion,  the  evidence  did 
not  disclose  a  case  of  liability  under  the  con- 
tract, upon  the  part  of  the  defendant,  for  the 
destruction  by  nie  of  the  Great  Northern ; 
and  an  instruction  to  the  jury  to  that  effect 
would  not  have  been  improper. 

The  judgment  is  reversed  atid  the  cause  re- 
manded for  a  new  trial  in  conformity  toith  this 
opinion, 

Mr,  Justice  Bl&tchford  did  not  sit  in  this 
case  or  take  any  part  in  its  decision. 


of  the  rallroeds  in  qoestton,  that  the  alook 

delivered  to  the  oontnotofs 

that  it  liad  any  substantial  vahie,  the 

the  abeenoe  of  averment  or  proof  to  the  oootoni; 

will  not  asBiime  that  it 

substantial  value. 
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J08IAH  FOGG,  Appt., 

V. 

JOHN  I.  BLAIR. 
(See  S.  a  Beporter*B  ed.  118-127.) 

Unpaid  subscriptions  to  stock  of  corporation,  a 
fiind  for  creditors'— Missouri  law — issue  of 
fuU-paid  stock  to  pay  for  construction  of  raU- 
road—pou>er  of  directors— presumption  qf 
value — necessary  allegations, 

L  Unpaid  subscriptions  to  the  stock  of  a  corpora- 
tion constitute  a  trust  fund  for  the  benefit  of  its 
creditors,  which  may  not  be  given  away  or  dis- 
posed of  by  it,  without  consideratiOQ  or  fraudu- 
lently, to  the  prejudice  of  such  creditors. 

2.  In  Missouri  the  statute  gives  a  Judgment  credi- 
tor of  a  oorporatioo,  where  corporate  property 
cannot  be  found  upon  which  to  levy  his  execu- 
tion, the  right  to  an  execution  against  a  stock- 
holder to  the  extent  of  the  amount  of  the  unpaid 
balance  of  such  stock  by  him  or  her  owned. 

8.  While  it  is  oompetent  for  a  railroad  company 
exercising  good  faith  to  use  its  bonds  and  stock 
tn  payment  for  the  construction  of  its  road,  it 
cannot  rightfully,  at  least  as  against  creditors  or 
stockholders,  issue  its  stock  to  anyone  as  full 
paid,  without  getting  some  fair  or  reasonable 
equivalent  for  it. 

L  A  corporation  by  its  directors  cannot  sell  or 
dispose  of  its  assets  to  the  prejudice  of  creditors 
and  stockholders  under  such  circumstances,  on 
iuoh  terms  and  at  such  prices  as  indicate,  upon 
the  face  of  the  transaction,  that  they  are  being 
squandered  recklessly  or  fraudulently.  In  disre- 
gard of  the  trust  committed  to  them.  For  such 
violations  of  trust  the  courts  furnish  ample 
remedy,  independently  of  any  statute. 

ft.  Where,  in  a  suit  to  compel  a  stockholder  to  pay 
the  amount  due  for  his  stock  on  a  Judgment 
against  the  corporation,  the  bill  contains  no  al- 
legation whatever  as  to  the  real  or  market  value 
of  the  stock,  and  the  oourt  cannot  say,  from 
any  facts  set  forth  in  the  bill  as  tg  the  condition 

NoxB.— ^«  to  Mueiary  posUion  of  dUreetors:  theUr 
oontraetB  and  dedlinos  with  eorporatiovu,— see  note 
to  Koehler  v.  Black  River  Ealls  Iron  Oo.  17:880. 

Am  to  individual  UabilUy  of  stoeKhoMcrs  for  cor- 
porale  debts^  see  note  to  Hatch  v.  Dana,  26:88S. 

Am  to  liabQUy  of  trustees  of  manufacturino^  mi»i- 
ifi(7,  etc,  eorporalUms  or  assodaMons^  under  New 
York  Statute^  for  not  ffUng  reposU  see  noU  to  Chase 
V.  Curtis,  28:1088. 
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8.  Where  one  impugns  tiie  good  fatth  of  the 
action  between  the  company  andthecontraeSo^ 
it  is  incumbent  upon  him  to  state  the  emmsSkik 
ultimate  facts  upon  which  his  canse  of  Mtte 
rests,  and  not  content  himaelf  with  cdiaisiag^ 
generally,  that  what  was  done  was 
a  **fraud,**  a  **breacb  of  trust**  and  a 
by  which  the  contractors  were  to  get  the 
without  paying  for  it.  These  are  allegatioBS  of 
legal  conclusions  merely,  wfaioh  a  demurrer  drns 
not  admit. 

[No.  185.] 

Argued  Jan.  6,  1891,    Bedded  March  f,  ML 

APPEAL  from  a  decree  of  the  Circuit  Comt 
of  the  United  States  for  the  Eastern  Dli> 
trict  of  Missouri  dismissing  on  demumr  a  sail 
to  recover  the  amount  of  a  jud/^enl  a^daat 
an  insolvent  railroad  corporation  of  a  stock- 
holder on  the  ground  that  he  holds  stock  of  the 
corporation  upon  which  he  owes  it  a  saffideil 
amount  to  pay  plaintilTs  judgment  againit  It 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  James  Carr,  for  appellant: 

Creditors  have  a  right  to  rely  on  the  diredon  :~ 
that  they  will  manage  the  fund  arising  flroa 
the  stock  with  honesty,  sound  Judgment  uA  r 
business  capacity. 

Sturges  v.  Stetson,  1  Bias.  246;    FbsUek  ?. 
8turges,  1  Biss.  256;  Flinn  ▼.  Bagiey,  7  M.    : 
Rep.  785;  Sawyer  ▼.  Boag,  84  U.  8.  17  WsL 
610(21:781);   WoodT,  Dummer,9UMmm,mi 

The  capital  stock  of  a  corporation  is  a  tml 
fund  for  the  payment  of  its  creditoriw 

Sauwer  ▼.  Hoag,  84  U.  a  17  Wall.  610  01:  d 
781);  Upton  v.  TriUkock,  01  U.  8.  45  ffZA  W 
Sanger  v.  Upton,  Id.  66  (220);  McTgoan  Osmk 
V.  AUen,  m  U.  8.  408  (26.^408);  Jadum  ?. 
Traer,  64  Iowa,  460. 

The  directors  of  a  corporation  in  the  iiians» 
ment  of  capital  stock  are  bound  to  emoM 
sound  judgment,  integrity  and  good  ftiftk  li 
disposing  of  it. 

Jaekscm  ▼.  Ludding,  88  U.  8.  81  WalL  HI 
(22:402);  Boutan  ▼.  Dement,  11  West.  Ben.  4n; 
128  m.  142. 

Capital  stock,  beinir  a  trust  fund,  waj  In 
followed  by  creditors  in  a  oouit  of  equity,  lito 
the  hands  of  every  person  who  la  not  a  tai 
fide  purchaser  thereof  for  value  without  noliDib 
and  such  person  may  be  held  as  a  trualee  to  Ihi 
extent  of  the  trust  fund  in  his  hands. 

Wood  V.  Dummer,  8  Maaon,  808,  818;  00^ 
ran  v.  Arkansas,  56  U.  8.  15  How.  804  (14: 
706);  Taylor  ▼.  JSoiiter,  111  U.  8.  110  (MM 

A  simulated  payment  of  stock  Is  not  vaH 
as  against  creditors. 

Wether^  v.  Baker,  85  N.  J.  Eq.  OOt 

The  directors  of  a  corporatioii  hsm  w 
power  to  release  a  subscriber  to  Its  o^^ 
stock  to  the  prejudice  of  its  creditors. 

Burke  v.  ^nith,  88  U.  8.  16  WalL  886  (81: 
868);  Rider  v.  Morrison,  54  Md.  480:  Bsit/M 
B,  Oo,  V.  Bowser,  48  Pa.  87;  Bawteif  ▼.  Vmm, 
102  U.  8.  814  (26:170):  Webster  t.  Upim,  U  £ 
8.  65  (28:884.) 

An  agreement  between  a  oorpotmUon  and  lH 
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•tockboldera  that  the  stock  shall  be  considered  I 
full  paid  and  non-assessable  is  binding  on  the 
corpora^n  and  estops  it  -from  making  any 
farther  calls  on  the  stockholders.  But  if  the 
corporation  become  insolvent,  such  agreement 
does  not  estop  unsatisfied  judgment  creditors 
of  tbe  corporation  from  subjecnng  the  unpaid 
balance  on  the  stock  to  the  payment  of  their 
iadgments. 

SeotOl  y.  Thayer,  105  U.  S.  148  (26:968); 
Drwy  ▼.  OroB$,  74  U.  8.  7  Wall  299  (19:40); 
Jadaem  ▼.  Ludeling,  88  U.  S.  21  WaU.  616  (22: 
493). 

It  may  be  conceded  that  the  stock  in  ques- 
tion could  be  paid  for  in  work;  but  when  the 
rights  of  creditors  inteirene  the  payment  can 
doIt  be  made  in  work  at  a  reasonable  price. 

Ja^Mm  ▼.  Traer,  64  Iowa,  469;  Chouteau  y. 
Jkan,  7  Mo.  App.  210;  KMor  ▼.  Lademann, 
11  Ma  App.  560;  Osgood  y.  King,  42  Iowa, 
478;  Btgnton  y.  Haieh,  47  N.  Y.  226. 

Mr.  waklter  C.  Laumed,  for  appellee: 

A  demurrer  only  admits  facts  wellpleaded. 

DiUon  y.  Barnard,  88  U.  S.  21  Wall.  480 
(22: 678);  Murray  y.  Clarendon,  L.  R.  9  £q. 
17;  United  States  y.  Ames,  99  U.  S.  85  (25: 
295);  1/^rd  y.  Peering,  1  Ves.  Jr.  72;  Lea  y. 
Rsbeeon,  12  Gray,  280;  Redmond  y.  Dickereon, 
9K.  J.  £q.  Wl\Beekhamy.  Drake,  \^ ULees.  & 
W.  79;  Sf^igg  y.  Bank  cf  Mt,  Pleasant,  89  U. 
;  S.  14  Pet.  201  (10:419);  Nestntt  y.  Berridge,  8 
L  T.  N.  8.  76. 

Stock  may  be  paid  for  in  work  as  well  as  in 
I        Doney. 

UMe  y.  Knapp,  79  Mo.  22;  Sehricker  y. 
Sidings,  66  Mo.  208. 

Mr.  Juttiee  ECarlan  deliyered  the  opinion 
of  the  court: 

The  appellant.  Fogg,  brought  this  suit  to 
|19]  reoorer  m>m  the  appellee,  Blair,  the  amount 
of  a  judgment  obtained  by  him  against  an 
iosolyent  railroad  corporation.  The  general 
ground  upon  which  it  is  sought  to  make  the 
appellee  liable  is  that  he  holds  stock  of  that 
corporation  upon  which  he  is  alleged  to  owe 
more  than  is  sufficient  to  discharge  ai^>el- 
lant's  judgment  against  it. 

Tbe  case  was  determined  upon  demurrer 
to  tbe  bill,  which  makes  the  following  show- 
ing: The  St.  Louis  and  Keokuk  Railroad 
Oompany,  a  corporation  of  Missouri  created 
\fj  an  Act  approyed  February  16,  1857,  was 
authorized  to  construct  a  railroad  from  some 
luitable  point  on  the  North  Missouri  Railroad, 
not  exceeding  thirty  miles  west  of  St.  Charles 
b  that  State,  by  way  of  Louisiana,  Hanniual, 
La  Orange  and  Canton,  to  some  point  near 
the  mouth  of  the  Des  Moines  Riyer  on  the 
northern  boundary  of  Missouri .  Between  Jan- 
nary  1,  1867,  and  May  1,  1880,  it  located  its 
line  between  Gilmore,  about  nineteen  miles 
west  of  St.  Charles,  and  Alexandria  at  the 
month  of  that  riyer,  running  in  a  nortlMrly 
direction  through  St.  Charles  Coimty  to  Lin- 
coln County  by  the  way  of  Troy  to  a  point 
near  Prairfeyille,  a  distance  of  thirty-eight 
miles.  It  was  also  located  from  the  Fair 
Oroonds  near  Hannibal  by  the  way  of  New 
London  to  Frankfort  in  Pike  County.  The 
road  between  the  two  places  last  named,  a 
distance  of  eighteen  miles,  was  completed 
and  a  large  amount  of  grading  was  done  in 
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Lincoln  County  on  the  line  located.  The  sum 
of  $800,000  was  expended  in  grading  in  that 
county.  In  the  progress  of  the  work  the  com- 
pany became  indebted  in  large  amounts  to 
a  considerable  number  of  persons,  the  plain- 
tiff, Fogg,  among  the  number. 

On  the  22d  of  September,  1870,  Foffg  and 
the  railroad  company  had  a  final  settlement 
of  their  respectiye  claims,  showing  due  him 
the  sum  of  $9, 547. 75  for  labor  done  and  money 
furnished  in  the  location  and  construction 
of  the  railroad. 

Subsequently,  Jime  8,  1872,  nearly  all  of 
the  stocsholders  and  directors,  and  all  of  the 
executiye  officers,  of  the  St.  Louis  and  Keo- 
kuk Railroad  Company  entered  into  articles  of 
association,  and  organized  under  the  Gtoeral 
Statutes  of  Missouri  a  new  corporation  named 
the  St.  Louis,  Hannibal  and  Keokuk  Rail- 
road Company,  with  a  capital  stock  of  $6,  - 
000,000  diyided  into  60,000  shares  of  $100  [120] 
each,  for  the  purpose  of  building  a  railroad 
between  the  points  named  in  the  charter  of 
the  St.  Louis  and  Keokuk  Railroad  0>mpany. 
and  oyer  most  of  the  same  ground  upon  which 
t^e  latter  company  located  and  graded  its 
road  as  aboye  stated. 

On  the  8d  of  March,  1878,  the  St.  Louis  and 
Keokuk  Railroad  Company,  by  deed,  as- 
signed and  transferred  to  the  St.  Louis,  Han- 
nibal and  Keokuk  Railroad  Company  its  en- 
tire line  of  railroad,  completed  as  well  as 
nnflwUimH,  together  with  all  its  property  of 
eyery  kind  and  nature,  without  paying  the 
plaintiff's  debt  or  said  other  debts,  and  by 
such  assignment  and  transfer  rendered  itself 
incapable  of  doing  so.  But  in  such  deed  it 
expressly  stipulated  and  reouired  the  St. 
Lcmis,  Hannibal  and  Keokuk  Railroad  Com- 
pany to  assume  the  said  debts,  including  the 
plaintiff's,  and  the  latter  company  did  ex- 
pressly assume  and  agree  with  the  other  com* 
pany  to  pay  the  aboye  debts  of  plaintiff  and 
others.  The  St.  Louis,  Hannibal  and  Keokuk 
Railroad  Company  took  possession  of  the  rail- 
road and  all  the  property  so  assigned  and 
transferred  to  it,  and  there  was  no  other  con- 
sideration for  the  assignment  a,^d  transfer 
than  its  assumption  of  the  aboye  debts. 

In  an  action  at  law  brought  by  the  plain- 
tiff, September  22,  1880,  in  the  court  below, 
against  the  two  companies,  it  was  held  that 
he  could  not  reooyer  against  the  St.  Louis, 
Hannibal  and  Keokuk  Itoilroad  Company  the 
amount  of  his  claim.  Thereupon  that  action 
was  dismissed  as  to  that  company ;  and  at  a 
second  trial  the  plaintiff  obtamea  judgment 
against  the  St.  Louis  and  Keokuk  Railroad 
Company  for  $16,496.06  and  costs,  upon 
whicn  execution  was  issued  and  returned  no 
property  fouiMl.  Afterwards,  on  the  5th  of 
May,  1884,  in  a  suit  in  equity  in  the  court 
below,  the  plaintiff  recoyered  a  judgment 
against  both  companies  for  tiie  full  amount 
id  his  judgment,  with  interest  and  costs. 

On  the  24th  of  February,  1881,  the  defend- 
ant, Blair,  a  citizen  of  New  Jersey,  and  Moses 
Taylor  entered  into  a  written  contract  with 
the  St.  Louis,  Hannibal  and  Keokuk  Rail- 
road Company  for  the  grading  of  its  road, 
or  so  much  thereof  as  remained  ungraded  riaii 
between  the  south  line  of  Pike  County  near  l.***J 
Prairieyille,  and  some  point  on  the  Wabash, 
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St.  Louis  and  Pacific  Railroad  between 
Wentzrille  and  Peraque,  for  tlie  building  of 
bridges  thereon,  and  for  furnishing  therefor 
all  the  materials,  including  the  ties  and  rails, 
for  the  tracks  of  the  road ;  the  work  to  be 
completed  and  finished  on  or  before  the  81st  of 
December,  1881,  and  to  be  equal  in  construc- 
tion and  materials  to  the  part  of  the  road  then 
completed.  In  consideration  of  the  work  so 
to  be  done  the  company  covenanted  and 
agreed  to  pay  and  deliyer  to  Blair  and  Taylor 
first-mortgage  bonds  of  the  company  equal 
to  the  sum  of  $12,000  for  each  mile  of  con- 
structed road,  and  $850,000  par  value  of  the 
capital  stock  of  the  company,  in  full  pay- 
ment for  the  construction  of  said  part  of  its 
road. 

In  pursuance  of  that  contract,  Blair  and 
Taylor  constructed  and  completed  such  part 
of  the  road  on  or  about  July  15,  1882,  making 
connection  with  the  Watiash,  St.  Louis  and 
I^icific  Railroad  at  Gilmore,  a  length  of 
thirty-eight  miles  of  main  track  and  two 
miles  of  side  track,  receiving  from  the  rail- 
road company  its  first-mortgage  bonds  to  the 
amount  of  $480,000  (equal  to  $12,000  per 
mile  of  main  and  side  tracks) and  a  certificate, 
each,  for  4,250  shares  of  its  full-paid  stock 
of  the  par  value  of  $425,000.  It  is  alleged 
in  the  bill  that  the  work  done  by  them  ^'was 
not  worth  more  than  $12,000  per  mile  ;**  that 
the  first-mortgage  bonds  delivered  to  them 
constituted  ^'a  full  and  adequate  considera- 
tion for  all  the  work  done  on  said  part  of 
said  railroad  by  said  Blair  and  Taylor  under 
said  contract  ;**  that  the  issuing  and  delivery 
''of  said  certificates  for  said  4,250  full -paid 
shares  each  in  the  capital  stock  of  said  St. 
Louis,  Hannibal  and  Keokuk  Railroad  Com- 
pany to  said  Blair  and  Taylor,  as  aforesaid, 
was  without  any  valuable  consideration  paid 
or  moving  from  said  Blair  and  Taylor  or 
either  of  them  to  said  railroad  company, 
and  there  was  no  consideration  for  said  stock 
and  the  agreement  on  the  part  of  said  St. 
Louis,  Hannibal  and  Keokuk  Railroad  Com- 
pany ;"  that  "*  the  agreement  on  the  part  of  the 
said  St.  Loi^is,  Hannibal  and  Keokuk  Rail- 
road Company  to  issue  and  deliver  to  said 
Blair  and  Taylor  shares  in  its  capital  stock  to 
the  amount  of  $850,000,  pretendingly  in  part 
payment  for  the  completion  of  said  part  of 
said  railroad  between  the  south  line  of  Pike 
County,  Missouri,  near  Prairieville  in  said 
county,  and  Gilmore  on  the  Wabash,  St. 
Louis  and  Pacific  Railroad,  as  aforesaid,  was 
only  colorable  and  was  a  scheme  on  the  part 
of  said  Blair  and  Tavlor  to  ^ct  said  stock 
without  paying  therefor,  and  it  was  a  fraud 
upon  your  orator  and  other  creditors  of  said 
St.  Louis,  Hannibal  and  Keokuk  Railroad 
Company, "  and  **  the  making  of  said  contract 
and  issue  and  delivery  by  the  directors  and 
officers  of  the  St.  Louis,  Hannibal  and  Keo- 
kuk Railroad  Company  of  said  certificates 
for  said  4,250  shares  each  of  full -paid  stock 
in  the  capital  stock  to  said  company  to  said 
Blair  and  Taylor  without  receiving  the  par 
value  thereof  either  in  money  or  work  was  a 
breach  of  trust,  of  which  said  Blair  and 
Taylor  had  full  knowledge  and  notice ;"  that 
*  the  said  stock  in  the  hands  of  said  Blair 
and  Taylor  was  and  is  null  and  void  as  against 
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your  orator  and  other  creditors  of  md  8t 
Louis,  Hannibal  and  Keoki:^  Railroad  Com- 
^uiy ;"  and  that  by  reason  of  the  premim 
Blair  still  owes  that  company  the  mm  of 
$425,000  for  the  4,250  shares  of  ita  atock 
delivered  to  him  as  aforesaid. 

It  further  appears  from  the  bill  that  la 
a  suit  to  foreclose  a  deed  of  trust  executed 
August  1,  1877,  by  the  St.  Louis,  Hannibal 
and'^Keokuk  Railroad  Company  to  secure  the 
payment  of  certain  bonds,  in  which  suit  the 
present  plaintiff  was  a  defendant,  the  rail- 
road and  ail  the  property  appurtenant  thereto 
were  sold  an'i  purchased  by  John  I.  Blair  for 
the  sum  of  $870,000,  which  amount  was  not 
sufilcient  to  pay  the  bonds  secured  by  the 
deed  of  trust.  In  that  suit  Fogg 's  j  udgmeot, 
then  amounting  to  $18,865.11  and  oo^  was 
adjudged  to  be  jimior  and  inferior  to  the  licB 
of  the  deed  of  trust.  25  Fed.  Rep.  684;  97 
Fed.  Rep.  176 ;  Fbgg  v.  JBZoir.  188  U.  8.  5M 
[88 :  721] . 

The  St.  Louis  and  Keokuk  Railroad  Oon- 
any  and  the  St.  Louis,  Hannibal  and  Keo- 
uk  Railroad  Company  are  both  inaolveDl 
The  latter  company  has  no  officers  and  keeps 
no  office ;  and  the  foreclosure  and  tale  of  its 
property  has  practically  dissolved  it  as  a 
corporation ;  and  John  I.  Blair  is  the  OQlr 
stockholder  of  that  company  whose  slock  ft 
known  to  the  plaintiff  to  be  unpaid,  and  who 
is  within  the  jurisdiction  of  the  court  below. 

The  plaintiff,  proceeding  in  his  present  bill  m 
on  the  ground  that  the  stock  of  the  St.  Louis,  ^ 
Hannibal  and  Keokuk  Railroad  Company  la 
a  trust  fund  for  the  payment  of  its  delita. 
prays  that  the  certificate  to  Blair  of  4,W 
shares  of  full -paid  stock  be  canceled,  and 
that  he  be  decreed  to  pay  to  the  plaintiff  tbe 
full  amount  of  his  decree  against  that  com- 
pany, and  also  the  full  amoimt  of  the  Judg- 
ment, interest  and  costs  of  such  other  os* 
satisfied  judgment  creditora  of  that  compaaT 
as  shall  come  in  and  contribute  to  the  ex- 
penses of  this  suit  in  proportion  to  their  re- 
spective demands ;  and  that  the  plaintiff  aid 
other  unsatisfied  judgment  creditora  of  tha 
St.  Louis,  Hannibal  and  Keokuk  Railroed 
Company  have  such  relief  as  may  be  equits- 
ble. 

It  is  the  settled  doctrine  of  this  court,  •• 
well  as  of  the  Supreme  Court  of  Missoari. 
that  unpaid  subscriptions  to  the  stock  of  a 
corporation  constitute  a  trust  fund  for  tbe 
l)enefit  of  its  creditors,  which  may  not  be 
given  away  or  disposed  of  by  it.  without 
consideration  or  fraudulently,  to  the  pPQla* 
dice  of  such  creditors.  JVtfto  Albanjf  v.  Amh, 
78  U.  S.  11  Wall.  96,  106  [20:155.  1591: 
Saioyer  v.  Hoag,  84  U.  8.  17  Wall.  610.  OO 
[21 :  781,  735]  ;  UpUm  v.  Tribileoek,  91  D.a 
45  [28 :  2081  ;  Sanger  v.  Upion,  91  U.  8.  06 
[28 :  2201 ;  Webiter  v.  Upton,  91  U.  S.  65  [28: 
884]  ;  Morgan  County  y.  Alien,  108  U.  8.  496, 
509  [26 :  498.  502]  ;  SrovUl  v.  7%ayer,  105  U.  & 
148,  154  [26 :  968,  978]  ;  Hawkine  t.  Glenn,  Itl 
U.  S.  319,  885  [88 :  184,  198]  ;  Rirharitm 
V.  Oreen,  188  U.  S.  80,  45  [88 :  516,  622] ;  A- 
ters  v.  Bain,  188  U.  S.  670,  691  [88 .696.  7081 : 
Clark  y.  Becer,  present  term  [ante,  p.  881: 
Li^ke  v.  Knapp,  79  Ma  22,   24.     And  thif 
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occmred,  and  br  whose  laws  the  railroad  cor- 
povatiooa  menkfooed  in  the  bill  were  created 
—by  a  Statute  giying  a  judgment  creditor  of 
i  corporation,  where  corporate  property  can- 
not M  found  upon  which  to  levy  his  execu- 
tioii,  the  lisht  to  an  execution  against  a 
•toekholder  ^  to  the  extent  of  the  amount  of 
the  unpaid  balance  of  such  stock  by  him  or 
het  owned.*  1  Rer.  Stat.  Mo.  1879,  p.  121, 
clM£.  91,  i  786;  Id.  1889,  g  2517. 

While  it  was  competent  for  the  St.  Louis, 
Hannibal  and  Keokuk  Railroad  Ck>mpany, 
exercising  good  faith,  to  use  its  bonds  and 
ik»dL  in  payment  for  the  construction  of  jts 
IM]  rotd,  it  could  not  rightfully,  at  least  as 
against  creditors  or  stockholders,  issue  its 
itodL  to  Blair  and  Taylor  ss  full  paid,  with- 
out getting  some  fair  or  reasonable  equiva- 
lent for  it.  What  was  such  an  equivalent 
depends  primarily  upon  the  actual  value  of 
the  stodc  at  the  time  it  wss  contracted  to  be 
iaraed,  and  upon  the  compensation  which, 
onder  all  the  circumstances,  the  contractors 
were  equitably  entitled  to  receive  for  the  par- 
ticular work  undertaken  or  done  by  them. 
The  principles  which,  by  established  law, 
govern  the  relations  between  a  corporation 
and  its  creditors  and  stockholders,  and  the 
management  of  the  corporate  property,  would 
be  of  little  value,  if  we  corporation,  by  its 
directors,  could  sell  or  dispose  of  its  assets 
to  the  preliidice  of  creditors  and  stockholders 
wider  such  circumstances,  on  such  terms  and 
at  such  prices  as  indicated,  upon  the  face  of 
the  transaction,  that  thev  were  beinff  squan- 
dered recklessly  or  fraudulently  in  diaregard 
of  the  trust  committed  to  them.  For  such 
violations  of  trust  the  courts  furnish  ample 
cemedy,  independently  of  any  statute  prescrib- 
ing a  special  mode  for  enforcing  the  liability 
of  Btod^holders  for  the  balance  due  upon  stock 
held  by  them  purporting  to  be,  but  which  ia 
not,  full  pai(£  la  the  plaintiff  entitled  to 
relief  under  any  proper  application  of  these 
principles? 

It  is  averred  in  the  bill,  and  the  demurrer 
admitted,  for  the  purposes  of  the  hearing 
below,  that  full  and  adequate  compensa- 
tion for  the  work  done  by  Blair  and  Tavlor 
was  $12,000  per  mile  in  the  company's  first- 
nxfftgage  bonds.  Assuming  this  to  be  true, 
if  the  stock  issued  to  Blair  and  Taylor  was 
of  any  considerable  value  at  the  time  they 
received  it,  or  if  the  circumstances  attend- 
ing its  delivery  to  them  indicated  bad  faith 
upon  their  part  or  upon  the  part  of  the  cor- 
poration, different  questions  would  arise  from 
those  now  presented.  But  the  bill  contains 
no  allegation  whatever  ss  to  the  real  or  mar- 
ket value  of  the  stock.  The  court  cannot 
aay,  from  anv  facts  set  forth  in  the  bill  as 
to  the  condition  of  the  railroads  in  question, 
that  the  stock  when  delivered  to  the  contrac- 
toca  was  worth  par,  or  that  it  had  a^y  sub- 
stantial value.  If,  when  disposed  of  by  the 
railroad  company,  it  was  without  value,  no 
wrong  was  done  to  creditors  by  the  contract 
t7)  made  with  Blair  and  Taylor.  If  the  plain- 
^omected  to  recover  in  this  auit  upon  the 
poona  that  the  stock  was  of  substantial  value. 
It  was  incumbent  upon  him  to  distinctly 
allege  fbcts  that  would  enable  the  court— 
aaaomingauoh  facts  to  be  true— to  say  that  the 
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contract  between  the  railroad  company  and  the 
contractors  was  one  which,  in  me  interest  of 
creditors,  ought  to  be  closely  scrutinized. 
He  seems  to  have  carefullv  avoided  making 
any  allegation  ss  to  the  real  or  probable  value 
of  the  stock,  and  to  have  supposed  that  the 
court,  in  the  absence  of  averment  or  proof  to 
the  contrary,  would  assume  that  it  wss  worth 
par,  or  had  substantial  value.  As  he  im- 
pugned the  good  faith  of  .the  transaction  be- 
tween the  company  and  the  contractors,  it 
was  incumbent  upon  him  to  state  the  essen- 
tial, ultimate  facts  upon  which  his  cause  of 
action  rested,  and  not  content  himself  with 
charging,  generally,  that  what  was  done  was 
"colorable,"  a  ** fraud,"  a  "breach  of  trust" 
and  a  "scheme"  by  which  Blair  and  Taylor 
were  to  get  the  stock  without  paying  for  it. 
These  are  allegations  of  legal  conclusions 
merely,  which  a  demurrer  doea  not  admit. 
DilUm  V.  Barnard,  88  U.  S.  21  Wall.  480, 
487J22 :  678,  676]  ;  United  8tate$  v.  Amei, 
99  U.  S.  85,  46  [25:  295,  800]  ;  PuOman'i  P. 
a  Co.  V.  Mmauri  P,  R  Co,  115  U.  8. 
587.  596  [29:  499,  5021  ;  Ford  v.  Ptenng, 
1  Yes.  Jr.  72,  77.  It  is  consistent  with  the 
allegations  of  the  bill  that  the  sit  ok  was  ab- 
solutely without  value  when  issued  to  Blair 
and  up  to  the  time  when  the  railroad  and  all 
the  property  appurtenant  thereto  was  sold 
under  the  decree  of  foreclosure.  The  demur- 
rer was  properly  sustained. 
Deorm  affirmed. 


LOGAN    COUNTY   NATIONAL  BANK, 

Par.  in  Err., 

R.  P.  TOWNSBND. 

(See  8. 0.  Beporter*8  ed.  ST-Ta.) 

JuriMction  toretimoitatejudgments^Ndtion^ 
al  Bankino  Act-^-power  of  national  bank^^ 
right  to  hold  bonds  for  advaneen—obligation 
to  r^fiind  property  wrongfully  obtained, 

1.  Where  a  national  bank,  to  a  suit  acatost  It  to  a 
State  court,  aet  up  and  olaimed  the  exemption  or 
Immunity  that  It  had  no  power  under  the  Nation- 
al Banking  Act  to  make  the  contract  upon  which 
it  was  sued  and  was  exempt  from  liability  there- 
on, and  the  judgment  of  the  state  court  de- 
termtoed,  adversely  to  the  bank,  that  It  had  no 
auch  exemption  or  Immunity,  this  court  haa 
jurisdiction  to  review  the  judgment. 

a.  The  National  Banking  Act  la  an  enablinff  Aot« 
and  a  national  bank  cannot  rightfully  exercise 
any  powers  except  those  expressly  granted  by 
that  Act,  or  such  Incidental  powers  as  are  neces- 
sary to  carry  on  the  buatoeas  of  banking  for 
which  it  was  established. 

8.  Whether  a  national  bank  la  authorised  by  the 
National  Banking  Act  tr  purchase  county  bonds, 
at  a  named  i»rloe,  under  an  agreement  to  replace 

NOBB<-uAs  Co  power  of  fioMofuil  bofilt  to  take 
mortgaoe  eeeurUy^  aee  noCs  to  National  Bank  of 
Genesee  v.  Whitney,  S6:448. 

Am  to  honkor^e  Ken,  aee  note  to  Oentral  Nat  Bank 
of  Baltimore  v.  Connecticut  Mut  L.  Ina.  Go.  tMW, 

A$todvt4£eofeaai4ercfbanH;whe9i  hte  aeta  bind 
the  (NMlc-eee  note  to  Oedl  Nat  Bank  of  Port  De- 
posit V.  Wataontown  Bank,  16:10001 
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them  to  the  seller  at  the  same  or  a  less  price,  up-  Minn.  140;  Farmers  dk  M.  Bank  y.  Baidwin, 

on  his  demand,  this  court  does  not  determine.  2B  Minn.  108;  Wiley  y.  Fini  If  at.    Bank  &[ 

4.   Although  the  National  Banking  Act  may  not  Brattlebaro,  47  Yt  646;  Morse,   Banks  and 

give  a  national  bank  an  absolute  right  to  retain  Banking,  4;  National  Bank  Act,  S  8. 
bonds  coming  into  its  possession,  by  purchase,       jff.^  John  FeUuid,  for  defendant  in  enon 
under  a  contract  which  it  was  without  authority       Where  a  corporation  is  incompetent  by  its 

to  make,  it  has  the  right  to  hold  the  bonds  as  charter  to  take  a  title  to  real  estate,  a  conTey- 
jecurity  for  f^  return  of  t^e  com  d««^  ^    j^  1^       ^  ^^i^  ^^  ^    voidable,  a^ 

for  them;  but  when  such  amount  is  returned  or  ,     «^„«««4««  «!«.«**  ^^  rvK-;<^f      t«-  i-  -^^im  «- 

tendered  back  to  it,  and  the  surrender  of  the  f?®  soverw^n  alone  <»n  object.    It  w  JWWO"- 

bonds  is  demanded,  its  authority  to  retain  them  til  assailed  m  a  direct  proceeding  insUtuted  for 

no  longer  exists.  tbat  purpose. 

ft.   Where  property  is  transferred  under  a  contract       Leazure  v.  BiUegae,  7  8crg.  ^  R^  8^  Qemn^ 

which  Ismerelymaitimprohiftttum,  the  party  re-  dte  "7.  JNortJuimpUm    Water  Go.  7  Fft.    288; 

ceiying  may  be  made  to  refund  to  the  person  Bunyan  y.  CoHer,  89  U.  B.  14  Pet   123  (10: 

from  whom  it  has  received  the  property  for  the  882);   Banks  Y.  Pintiaux,  8  Rand.  (Va.)  186; 

unauthori2sed  purpose,  the  value  of  that  which  it  Mclndoe  v.  1^,  Louis,  10  Mo.  577;  Union  OeU 

has  actually  received.  Min.  Co.  v.  Boeky  Mt.  Nat,  Bank,  96  U.  8. 

t.   A  national  bank  having  the  right  to  hold  bonds  640  (24:648):  Jones  y.  Neu>  York  O.  d  L  Co. 

until  reimbursed  for  its  advances,  but   being  iQl  U.  S.  628  (25:1085);  Silver  Lake  Bank  ▼. 

bound,  upon  implied  contract,  to  return  them,  j^forth,  4  Johns.  Ch.  870,  1  N.  T.  Ch.  K  ed. 

on  demand,  when  repudiating  as   illegal   the  m^ 

agreement  under  ^^'^J^^l^J^'^j;' J^^^^^.       After  a  contract  entered  into  by  a  corpon. 

ttn^AXISm'Lb^SStSiSSleTr'Ll  tion  has  been  performed  by  d^^^^^^ 

difference  between  the  price  it  paid  for  them  and  trading  parties,  the  fact  that  the  making  of 

their  value  at  the  time  it  refused,  upon  demand,  the  contract  involved  an  unautnonzed  exenm 

to  return  them  in  pursuance  to  the  contract  of  corporate  power  on  the  part  of  the  company 

made  by  it  for  their  purchase.  will  not  constitute  a  defense  to   an   actioa 

qtq    ^i^q  1  brought  by  the  party  having  performed  tks 

BtUmitted  Jan.  k  1891.  ''Bedded  March  f ,  ^"tf^^^^^^f wS  .K^.'^'^''''  *  ^"^^ 

10Q  /  '  of  the  contract  by  the  other  party. 

^^^^'  Casey  v.   La  SoeieU  de  Credit  MMtier,  8 

r\  ERROR  to  the  Court  of  Appeals  of  the  Woods,  82;  BisseU  v.  Michigan  8,  S  J!f.  I  R 

State  of  Kentucky  to  review  a  judgment  of  Co.  22  N.  Y.  258;  Bank  of  United  States  ▼. 

that  court  affirming  a  judgment  of  the  Circuit  Dandridge,  25  U.  8.  12  Wheat  70    (6:56g; 

Court  for  Logan  County  m  that  State  in  favor  Oermantown  Nat.  Bank  ▼. Meadowertft^^lL 

of  plaintiff  for  damages  for  the  breach  of  an  124;  Morawetz,  Priv.  Corp.  §  689. 
agreement  by  the  Bank  to  return  bonds  to  him 

at  the  same  priceor  less  than  they  were  sold  to       Mr  Justice  Harlan  delivered  the  opinioa 

t^e  Bank.    Affirmed.  of  the  court : 

The  facts  are  stated  in  the  opinion.  This  writ  of  error  brings  up  Ux  a  Jiidf- 

Mr.  Wilbur  F,  Browder,  for  plaintiff  in  ment  of  the  Court  of  Appeals  of  Eentodky, 

error:  affirming  a  judgment  of  the  Circuit  Coui 

The  contract  is  not  within  the  scope  of  the  for  Logan  County,  in  that  Commonwealth, 

cashier's  powers,  and  for  that  reason  is  not  in  favor  of  the  defendant  in  error  agtisit 

binding  on  the  Bank.  the  Logan  Counter  National  Bank,  a  banking 

Morse  Y.  Massachusetts  Nat.  Bank^  1  Holmes,  association  organized  under  the  Act  of  Gob- 

200;  United  States  v.  City  Bank  of  Columbus,  gress. 

62  U.  S.  21  How.  865  (16:183);    Fleckner  v.       The  petition   states  that   in   Jane,  ISTtl 

Bankof  United  StateSy  21  JJ.Q.  9  WhesLi.ZeO  (5:  the  plaintiff,  Townsend,  sold  to  the  Buk, 

fi8ff);Bankof  United  States  r.  Dunn,  ^1  v.  Q.  through   Hugh   Barclay.    Jr.,    its   cashier, 

6  Pet  51(8:816);  Baldwins.  Bank  of  Newlmry,  $12,800  of  the  bonds  of  Logan  County,  Koh 

68  0.  8.1  Wall.  284  (17:584);  lf<9r(;/<anfoBanibv.  tucky,  issued  in  aid  of  the  Owensboro  tad 

State  Bank,  77  U.  S.  10  Wall.  604  (19:1008);  Russellville  Railroad,  with  six  months'  if     \ 

Morse,  Banks  and  Banking,  151.  terest  accrued  thereon,  for  the  ooosidentifli 

The  contract  is  ultra  vires  the  corporate  au-  of   sixty-eight  and  one-half  cents  on  tkt 

thority  of  the  Bank  itself.  dollar,  and  of  the  promise  and  agreemsBt  of 

Curtis  V.  LeaviU,  15  N.  Y.  256;  Bailm  ▼.  the  Bank  that  it  would,  upon  plaintUTi  dl- 

Com.  11  Bush,  690;  Tatmage  v.  Pell,  1  N.Y.  mand,  replace  the  bonds  to  him,  at  the  mm 

828;  Tracy  v.  Talmage,  14  N.  Y.  167;  Bank  price,  or  less;  that,  relyins  upon  tndi  pras* 

Commissioners  y.  St.  Lawrence  Bank,  7  N.  Y.  ise  and  agreement,  he  made  the  M^e  lo  tit 

518;  Barnes  v.  Ontario  Bank,  19  N.  Y.  152;  Bank,  and   it  refused   to  comply   with  iH 

Weckler  ▼.  Hagerstown  First  Nat.  Bank,  42  promise  and  agreement,  although  reqiMtoi 

Md.  581.  to  do  so.    It  also  alleges  that,  at  tte  on» 

Banking  corporations  organized  under  the  mencement  of  the  action,  as  well  as  attki 

National  Bank  Act  can  exercise  only  such  time  of  plaintiff's  demand,  the  boodiwwi 

powers  as  are  expressly  granted  in  the  Act  of  worth,  dollar  for  dollar,  par,  and  acanai 

incorporation,  and  such  as  are  necessary  or  in-  interest ;  and  that  by  reasoii  of  the  vBfvd 

cidcntal  to  the  business  of  banking;  and  the  of  the  Bank  to  comply  with  its  pitmiae  aiA 

right  to  traffic  in  bonds  or  stocks  u  not  con-  agreement  the  plaintiff  has  susUined  dsM* 

f  erred  by  the  charter  and  does  not  exist  as  one  ages  in  the  sum  of  $4,082,  the  differenos  bt> 

of  the  inherent  or  incidental  powers  of  such  tween  the  price  paid  by  it  for  the  bonda  aid 

associations.  their  par  value,  and  $m,  the  amount  of  six 

First  Nat.  Bank  qf  Boeherter  y.  Pierson,  24  months'  accrued  interest.    Theprmyeref  thi 
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petition  is  for  a  Judgment  for  damages  in  the 
sum  of  $4,416,  and  costs,  and  all  proper  re- 
lief. 

Tlie  defendant  filed  a  general  demurrer  as 
well  as  an  answer  to  the  petition.  The  an- 
swer contains  fiye  paragraphs.  In  the  first 
paragraph,  it  denies  that  the  plaintiff  at  any 
time  sold  to  it  $12,800  or  any  other  amount 
of  the  bonds  of  Logan  County ;  in  the  second, 
that  it  ever  promised  or  agreed  with  the 
plaintiff  that  it  would  replace  any  bonds  sold 
by  him,  at  any  price,  on  demand  or  at  any 
time ;  and  in  the  third,  that  he  ever  sold  the 
bonds  to  its  cashier  for  and  on  its  account. 
It  avers  in  the  fourth  paragraph  that,  in 
June,  1879,  and  before  and  after,  Barclay 
was  engaged  on  his  own  account  in  an  effort 
to  depress  the  value  of  the  bonds,  and  to 
that  end  endeavored  to  induce  the  Logan 
County  Court,  composed  of  the  county  juage 
and  justices  of  the  peace,  to  refuse  to  levy  a 
tax  to  pay  interest  on  them ;  that  the  plaintiff 
then  and  there  owned  the  bonds  in  question ; 
that  he  and  Barclay,  in  furtherance  of  their 
personal  ends,  conspired  to  prevent  a  levy, 
agreeing  that  plaintiff  should  use  his  per- 
sonal influence  with  one  of  the  justices  to 
prevent  him  from  ruling  in  favor  of  one, 
and  should  allow  Barclay  to  sell  the  bonds, 
with  bonds  owned  and  controlled  by  him, 
at  a  price  determined  on ;  that  Barclay  was 
to  guarantee,  and  did  guarantee,  that  as  a 
result  of  such  sale  the  value  of  Uie  bonds  of 
the  county  would  be  reduced,  so  that  the 
plaintiff  could  buy  the  same  amount  at  a 
price  less  than  that  at  which  Barclay  was  to 
sell  the  plaintiff's  bonds;  that  said  bonds 
were  reduced  in  value,  by  or  after  their  sale, 
far  below  the  agreed  price,  so  that  plaintiff 
could  at  any  time  during  the  succeeding 
month  have  purchased  the  same  amount  at 
much  less  than  he  received  for  tliose  sold 
fcH-  him  by  Barclay ;  that  Barclay  deposited 
the  proceeds  of  the  bonds  in  the  defendant's 
Bank  to  the  plaintiff's  credit,  and  the  entire 
amount  thereof  was  paid  out  on  the  plain- 
tiff's checks :  and  that  defendant  was  in  no 
way  connected  with  the  transaction,  other- 
wise than  that,  Barclay  having  deposited 
such  proceeds  in  the  Bank,  it  paid  them  to 
the  plaintiff. 

It  is  averred  in  the  fifth  paragraph  of  the 
answer  that  Barclay  had  no  authority,  rieht 
or  power  to  make  for  or  on  account  of  de- 
fendant the  contract  set  out  in  the  petition ; 
that  defendant  had  itself  no  ris^ht,  power  or 
authority  to  make  it ;  and  that  it  was  a  mere 
eambling  transaction,  a  mere  dealing  in  and 
betting  upon  the  future  value  of  the  bonds, 
and  unauthorized  by  the  defendant's  charter 
or  by  law. 

The  general  demurrer  to  the  petition  was 
OTemiled.  The  plaintiff  filni  a  demurrer  to 
the  fourth  and  fifth  paragraphs  of  the  answer, 
whidi  was  overruled  as  to  the  former  and 
flostained  as  to  the  latter. 

The  plaintiff  filed  a  reply  to  the  third  and 
fborth  parigraphs  of  the  answer,  denying  all 
the  allegations  of  each,  and  charged  that  Bar- 
day  was  engaged  in  June,  1879,  and  after 
thmt  time,  in  an  effort  to  depress  the  value  of 
boods,  not  on  his  own  account,  but  as  cash- 
ier and  director  of  the  Bank,  with  its  knowl- 
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edge  and  consent,  the  Bank  endeavoring  to 
enrich  itself  by  depressing  the  value  of  the 
bonds  of  the  county.  To  this  reply  the  Bank 
filed  a  rejoinder. 

The  jury  returned  a  general  verdict  for  the 
plaintiff,  and  also  made  a  special  finding  in 
answer  to  specific  questions.  In  response  to 
the  question,  **Did  Townsend  sell  the  bonds 
to  the  defendant  Bank  or  to  Hugh  Barclay, 
Jr.?"  the  jury  answered,  **To  defendant 
Bank  •"  and  to  the  questioi/,  **  What  was  the 
contract  made  at  date  of  sale?**  the  answer 
was,  **That  defendant  would  replace  the 
bonds  to  plaintiff  at  the  price  paid  at  that 
time  or  less." 

Among  other  Instructions  given  to  the  jury 
for  the  plaintiff  was  the  following :  **The 
court  instructs  the  jury  that  if  the^  believe 
from  a  preponderance  of  the  prooi  that  the 
plaintiff,  Townsend,  sold  to  the  defendant, 
Uie  Logan  County  National  Bank,  the  bonds 
mentioned  in  the  petition,  and  the  defendant 
agreed  and  promised  on  demand  to  return 
the  bonds  to  the  plaintiff  at  the  price  paid, 
or  less,  and  upon  demand  refused  to  ao  so, 
they  must  find  for  the  plaintiff  the  differ- 
ence between  the  price  paid  and  the  value  of 
the  bonds  at  the  time  the  demand  was  made." 
The  court  refused  to  give  the  following  in- 
struction asked  by  the  Bank :  **  That  the  de- 
fendant is  a  national  banking  association, 
capable  of  exercising  only  such  powers  as  are 
expressly  or  impliedly  conferred  upon  it  by 
its  Act  of  incorporation,  and  that  the  power  to 
buy  and  sell  municipal  bonds  for  purposes 
of  speculation,  or  to  engage  in  the  purchase 
or  sale  of  such  securities  for  the  purpose  of 
manipulating  or  controlling  their  market 
value,  is  not  conferred  upon  the  defendant 
Bank  by  the  provisions  of  its  charter;  and 
that  if  the  iury  believed  from  the  evidence 
that  the  cashier,  Barclay,  paid  Townsend  the 
full  market  value  for  his  bonds,  and  bought 
them  for  the  sole  purpose  of  enabling  hJm 
or  the  Bank  to  manipulate  or  control  the 
price  of  said  bonds  in  the  market  for  specu- 
lative purposes,  they  must  find  for  the  de- 
fendant, provided  that  they  shall  believe  that 
the  plaintiff  at  the  time  knew  that  the  bonds 
were  to  be  used  for  such  purposes. "  Other 
instructions  were  given  and  rerused,  but  none 
of  them  distinctly  involved  the  question  of 
the  liability  of  the  defendant  to  the  plaintiff 
under  its  charter  and  the  Act  of  Congress 
relating  to  national  banking  institutions. 

The  Court  of  Appeals  of  Kentucky  thus 
disposed  of  that  question :  **  The  last  ground 
is  tnat  the  contract  is  ultra  vire*  the  corporate 
authority  of  the  Bank,  in  direct  violation  of 
its  charter,  and,  consequently,  is  not  such  an 
obligation  as  will  charee  the  Bank  or  make 
it  to  any  extent,  either  m  law  or  conscience, 
liable  in  damages  or  otherwise  for  breach  of 
the  conditions.  It  seems  to  us  that  if  the 
proposition  be  conceded  it  would  not  avail 
appellant,  for  if  it  had  no  authority  under 
its  charter  to  purchase  the  bonds  it  cannot, 
in  Justice  and  conscience,  refuse  to  abide  by 
the  Judj^ment  in  this  case,  which  involves 
nothing  more  than  the  return  of  the  bonds 
and  receipt  of  what  it  paid  for  them.  To  do 
less  cannot  be  justified  without  permitting 
it  to  profit  by  its  own  wrong  in  violating 
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tlie  Iftw  of  OonmM  under  which  it  exists. 
ProbmbW,  aoooraing  to  a  Mr  construction  of 
the  National  Bank  Act,  the  power  is  not  ex- 
pressly ffiven  to  appellant  to  porchase  and 
deal  in  bonds  of  the  character  in  question ; 
but  neither  is  it  expressl j  prohibited  by  the 
Act  to  do  so,  and  there  is  a  proper  and  well 
recognized  difference  between  'the  case  of  an 
engagement  made  by  a  corporation  to  do  an 
act  expressly  prohibited  by  its  charter  or 
some  other  law  and  a  case  where  legislative 
power  to  do  th»  act  has  not  been  granted. ' 
eee  mtehcoek  ▼.  QahuUm,  96  U.  S.  841  [24: 
0601,  and  numerous  authorities  there  cited. 
In  Chat  case  the  following  from  State  Board 
cf  AqricuUwrt  ▼.  (Htiien$  8t,  R  Co.,  47 
uid.  407,  was  quoted  with  approval :  'Al- 
though there  may  be  a  defect  of  power  in  a 
corporation  to  make  a  contract,  yet  if  a  con- 
tract made  by  it  is  not  in  violation  of  its 
duuter  or  of  any  statute  prohibiting  it,  and 
the  corporation  has  by  its  promise  induced  a 
party  reiving  on  the  promise,  and  in  execu- 
tion of  tbe  contract,  to  expend  money  and 
perform  his  part  thereof,  the  corporation  is 
liable  on  the  contract. '  If  the  special  find- 
ings of  the  Jury  in  this  case  be  taken  as  true, 
there  needs  no  argument  to  show  that  the  rule 
thus  laid  down  applies  to  the  contract  we  are 
considerinff,  and  to  adopt  the  opposite  of  that 
rule  would  invite  a  disregard  of  the  provis- 
ions of  the  National  Bank  Act,  as  well  as 
fraud  and  bad  faith  towards  those  dealing 
with  a  corporation  existing  under  it." 

Upon  the  question  raised  by  the  defendant 
in  error  as  to  the  jurisdiction  of  this  court, 
it  is  sufficient  to  say  that  the  fifth  paragraph 
of  tiie  answer,  to  wnich  a  demurrer  was  sus- 
tained, and  one  of  the  defendant's  requests 
for  instructions,  which  was  refused,  proceed- 
ed alike  upon  the  ground  that  the  Bank  wss 
forbidden  by  the  National  Banking  Act  to 
make  the  contract  or  agreement  set  out  in  the 
p-^tition,  and,  consequently,  that  it  was  ex- 
empted from  liability  to  the  plaintiff  upon 
any  ground  whatever.  The  exemption  or 
immunity  thus  specially  set  up  in  the  court 
of  original  Jurisaiction,  and  reasserted  in  the 
Court  of  Appeals  of  Kentucky,  having  been 
denied  by  the  Judgment,  the  authority  of  this 
court  to  re-examine  that  Judgment,  so  f ar  ss 
it  determines  that  no  such  exemption  or  im- 
munity ss  that  claimed  by  the  Bank,  under 
the  Act  of  Ck>ngres8,  exists,  is  entirely  clear. 
That  the  Court  of  Appeals  of  Kentucky  may 
have  held  the  Bank  liable  independently  of 
the  question  whether  the  Act  of  Conness 
forbMe  or  did  not  forbid  a  national  buik 
from  making  such  a  contract  as  the  petition 
recites,  does  not  show  a  want  of  Jurisdiction 
in  this  court ;  for  the  defendant's  contention 
was,  and  is,  that  consistently  with  the  Act 
of  Conmss  it  cannot  be  held  liable  to  the 
plaintiff  upon  any  ground.C)3o  that  the  Judg- 
ment necessarily  d^ermincd,  adversely  to  the 
Bank,  that  it  had  no  such  exemption  or  im- 
munity as  it  asserts  in  virtue  of  the  National 
Banking  Act  It  is  not  a  case— if  the  Bank 
be  right  in  its  contention — in  which  the 
Judgment  can  rest  upon  some  ground  of  gen- 
eral law,  adverted  to  by  the  state  court,  and 
sufficiently  broad  to  support  it  without  ref- 
erence to  the  Act  of  Congress  ss  interpreted 
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by  the  Bank.  We  must  therefore  inqolrs 
whether  the  Act  of  Congress  protects  tba 
Bank  from  liability  to  the  plaintiff  in  any 
8spe(^  in  which  hts  claim  may  be  regardeo. 

Whether  the  agreement  set  out  in  the  pe- 
tition for  the  sale  of  the  plaintiff's  bonds 
was  made  by  the  easier  of  the  Bank  upon 
his  individual  account,  or  for  the  Bank,  is 
not  a  question  before  us.  That  was  condn- 
sively  determined  bv  the  finding  of  the  Jury. 
We  have  no  authority  to  review  the  finding 
upon  that  point,  and  must  assume,  in  confor- 
mity with  the  finding,  that  the  bonds  were 
sola  by  Towssend  to  the  Bank,  at  a  given 
price,  and  that  the  Bank  amed  to  replace 
them  to  him  at  tne  same  or  a  less  price,  upon 
demand.  ^ 

It  is  undoubtedly  true,  as  contended  by  the 
defendant,  that  the  National  Banking  Act  Is 
an  enabling  Act  for  all  associations  organised 
under  it,  and  that  a  national  bank  cannot 
rightfully  exercise  any  powers  except  those 
expressly  granted  by  that  Act,  or  such  inci- 
dental powers  as  are  necessary  to  carry  on  the 
business  of  banking  for  which  it  was  estab- 
lished. The  Statute  declares  that  a  national 
banking  institution  shall  have  power  **to  ex- 
ercise, by  its  board  of  directors,  or  duly  an* 
thorised  officers  or  agents,  subject  to  law,  all 
such  incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking ;  by  dis- 
counting and  negotiating  promissory  notes, 
drafts,  bills  of  exchange  and  other  evidences 
of  debt ;  by  receiving  deposits ;  bv  buying 
and  selling  exchange,  com  and  bullion ;  by 
loaning  money  on  personal  security,  and  by 
obtaining,  issuing  and  circulating  notes  ac- 
cording to  the  provisions"  of  title  ftd  of  the 
Revised  Statutes. 

Now,  the  contention  of  the  Bank  is  that 
the  purdiase  of  the  bonds  in  question,  at  a 
named  price,  under  an  agreement  to  replace 
them  to  the  plaintiff  at  the  same  or  a  less 
price,  upon  the  demand  of  the  plaintiff,  was 
not  banking  business  in  any  proper  or  legiti- 
mate sense, —certainly  not  01  the  kind  it  was 
authorized  by  the  Statute  to  conduct  In  the 
view  we  take  of  this  case,  it  is  unnecessary 
to  determine  that  question,  or  to  discuss  tlie 
authorities  cited  to  show  that  such  a  contract 
as  the  one  set  out  in  the  petition  is  not  em- 
braced by  any  of  the  clauses  of  the  Statute 
specifying  the  different  modes  by  which  a  na- 
tional bimk  may  carry  on  the  business  of 
banking.  If  it  be  assumed,  in  accordance 
with  the  Bank's  contention,  that  it  was  with- 
out power  to  purchase  these  bonds,  to  be  re- 
placed to  the  plaintiff,  on  demand,  the  ques- 
tion would  still  remain,  whether,  notwith- 
standing the  Act  of  Congress  defining  and 
limiting  its  powers,  it  was  exempt  from  lia- 
bility to  the  plaiutiff  for  the  value  of  the 
bonds,  if  it  refused,  upon  demand,  to  replace 
or  surrender  them  at  the  same  or  a  less  price. 

It  would  seem,  upon  defendant's  theory  of 
its  powers,  to  be  too  clear  to  admit  of  dis- 
pute that  the  Act  of  Congress  does  not  give 
a  national  bank  an  absolute  right  to  retain 
bonds  comiug  into  itspossession^  by  purchase, 
under  a  contract  which  it  was  without  au- 
thority to  make.  True,  it  is  not  under  a  duty 
to  surrender  possessimi  until  reimbursed  the 
full  amount  due  to  it ;  it  has  the  right  to  hold 
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wm  teeuxitj  for  the  reioni  of  the 
paid  for  them ;  bat  when  such 


Is  retumed,  or  tendered  beck  to  it.  and 
ider  oTthe 


bonds  is  demsndedy  its 
ity  to  ratsin  them  no  longer  exltts. 
And  tmn  tte  tine  of  siich  d^^*«fTMi  end  Its  re- 
to  wtmu  the  bonds  to  the  Tendor  <v 
It  hacotnes  liable  for  their  Taloe  upon 
fhMB  the  contract  under  which 
them.  It  coald  not  rightfully 
ader  or  by  yirtoe  of  the  contract, 
at  the  same  time  refuse  to  comply  with 
of  porcfasse.  If  the  bank's  want 
oader  the  Statute,  to  make  luch  a 
of  porcham  may  be  pleaded  in  bar 
«f  all  claims  againit  it  based  upon  the  con- 
we  aie  asraming,  for  the  pnrpoees 
lis  case,  that  It  may  be— it  is  bound, 
<lsaaod,  acoompauMd  by  a  tfyndw  back 
cho  price  It  paid,  to  surrender  the  bonds 
10  Ita  Tendor.  The  Bank,  in  this  case,  in- 
•a«tiag  that  it  obuined  the  bondi  of  the 
pUlaUff  in  riolatioo  of  the  Act  of  Oongreet, 
u  booad,  apoo  being  made  whole,  to  return 
ihiB  to  him.  No  exemption  or  immunitr 
Cram  this  prindpie  of  right  and  duty  ft 
g^Ttm  by  the  NaUonal  Banking  Act  ''^The 
jhligaftkm  to  do  iustice,"  this  court  eaid  in 
~  ▼.  /Wtea  Ihuntv,  77  U.  S.  10  Wai). 
«4  [19:  1040,  104$],  "lesU  upon  all 
■      -  jlal,      ■"' 


natural  and  artiilcia),  and  if  a  county 

the  money  or  property  of  othere  with- 

aathority.  the  law.  independently  of  any 
wilioompel  restitution <v  compensa- 
-    -'This."   it  was  further  said,  ''is  a 
diflcfint  thing  from  enforcing  an  obliga- 
aaempted  to  be  created  in  one  way,  when 
statute  declares  that  it  shall  only  be 
la  another  and  different  war. "    Upon 
tkim  obligation  to  do  Justice  reste  the  decision 
te  UwiiSmm  w.  Wood,  108  U.  8.  204.  298,  900 
[M:  15S.  1»],  where  this  court  held  a  mu- 
oorporation  liable  to  an  action  for 
PBoeiTed  < 


on  bonds  issued  br  it,  and 
being  issued  without  authority  of 
law.  wets  iuTalid.  The  money  it  got  was 
paid  to  it  in  the  belief  that  the  bonds  were 
valid  obllgatioos  of  the  corporation,  and 
thill  fiiffs  was  paid  by  mistake.  After  citing 
Mmm  w.  Mm^riM,  9  Burr.  1006.  in  which 
ft  was  said  that  an  action  lies  ton  money  paid 
hy  misiake,  or  upon  a  consideration  which 
happens  to  fiUl.  or  for  money  got  through 
impeattlon,  and  also  Monk  ▼.  F^Uan  Chun- 
p.  tho  conn,  making  b7  OM^/njlte  Waite, 
saftd  that  the  law  Implied  from  what  was 
mmm  a  oootract  "that  the  city  would,  on  de- 
■■ad.  tetam  the  money  paid  to  it  by  mls- 
taksi.  sad,  as  the  money  was  got  undera  form 
^  obligatloa  which  was  apparently  good, 
latatest  should  be  paid  at  the  legal  rate 
the  time  the  obligation  was  <tenied.' 
80^  ta  Fk^imthwr^  w  Brom^  100  U.  8. 
[97:  998,  94S].— iuTolTing  the  lia 


Mlity  of  a  manidpal  cbrpomtion  upon  bonds 
kflned  la  ite  nams  and  secured  by  deed  of 
gifaa  by  the  person  te  wbom  they 
loaned,  mod  which  bonds  were  held  te 
void  lor  want  of  authority  te  eiecute 
~  oourtsald:  "But.  notwithstand- 
te  the  iavalidity  of  the  bonds  and  of  the 
0*Brieaa  had  the  risht  te  reclaim 
ptopeity  and  call  on  the  city  te  sooount 


tot  it.  The  enforcement  of  such  right  Is  not 
in  affirmance  of  the  illegal  contract,  but  is  in  [  W] 
disaffirmance  of  it,  ana  sedis  te  preyent  the 
city  from  retaining  the  benefit  which  it  has 
derlTod  from  the  unlawful  act  9  Ooul  Cont 
100.  There  was  no  illegslity  In  the  mere 
putting  of  the  property  by  the  O'Briens  in 
the  hands  of  the  city.  To  deny  a  remedy  te 
reclaim  it  is  te  give  effect  te  the  illegal  con- 
tract. The  illegality  of  the  contract  does 
not  arise  from  any  moral  turpitude.  The 
property  was  transferred  under  a  contract 
which  was  merely  malum  prohibitum^  and 
where  the  city  was  the  principal  offender. 
In  such  a  case  the  party  receiying  may  be 
made  te  refund  te  tne  person  from  whom  it 
has  receiyed  the  property  for  the  unauthorized 
purpoee,  the  yalue  of  that  which  it  has  ar.. 
tually  receiyed,"— citing  White  w,  FhtnkUn 
Bank,  99  Pick.  181 :  MarviU$  y.  American 
Iraet  Soc,  198  Mass.  190.  and  Damie  w.  Old 
CWraf  R  09,,  189  Mass.  958,  970.  See  also 
HUeheoek  y.  (MtmeUm,  96  U.  8.  841,  801  [94 : 
600,  6691 ;  Ohapmum  y.  (huntw  <if  Dauitae, 
107  U.  8.  848,  856,  807  r97:.8%.  881,  mU 
8aU  Lake  OUp  y.  BMder,  118  U.  8.  956, 
968  [80:  176,  1781:  Clark  y.  SaUne  (hvnl^ 
(hmr$,  9  Neb.  516;  I^muntml  y.  San  Fiun- 
deee  91  Gal.  868. 

We  haye  said  that  the  Bank  could  hold  the 
bonds,  eyen  if  obtained  by  it  without  author- 
ity of  law,  as  security  for  the  money  advanced 
te  the  plaintiff  tor  them.  This  is  only  an 
application  of  the  principle  anoouncea  by 
this  court  in  seyeral  cases  inyolyinff  the  ya- 
lidity  of  transactions  by  national  banks. 
In  UnionNat,  Bank  y.  Matthetoe,  96  U.  8.  691 
[95:  188],  it  appeared  that  a  national  bank 
loaned  money  upon  the  security  of  a  note  and 
a  deed  of  trust  of  lands,  both  of  which  were 
assigned  te  it  The  Statute  declared  that  a 
national  banking  association  could  loan 
money  "  on  personal  security,  *  and  could  pur- 
chase, hold  and  oonyey  real  estate  for  certein 
named  purpoeea,  "ana  for  no  others,*  among 
which  was  not  included  the  securing  of  a  pres* 
ent  loan  of  money  by  a  deed  of  trust  or  mort- 
gage on  real  property.  The  court,  while  as- 
suming that  the  Stetute,  by  clear  implication, 
forbade  the  bank  from  making  a  loan  on  real 
estate,  refused  to  restrain  the  bank  from  en- 
forcing the  deed  of  trust.  The  decision  went 
upon  tnese  grounds :  That  the  bank  parted 
with  ite  money  in  good  faith ;  that  the  ques-  177] 
tion  as  te  the  yiolation  of  ite  diarter,  by 
taking  title  te  real  estate  for  purposes  un- 
authoriied  by  law,  could  be  rslsed  only  by 
the  goyemment  in  a  direct  proceeding  for 
that  purpose ;  and  that  it  was  not  open  te 
the  plaintiff  in  that  suit,  who  had  contracted 
with  the  bank,  te  raise  any  such  question  in 
order  te  defeat  the  collection  of  the  amount 
loaned.  If  any  doubtezisted  as  te  the  scope 
of  the  decision  in  that  case,  it  was  remoyed 
by  National  Bank  qf  Oeneeee  y.  WMtnem,  108 
U.  8.  99  [96:  4481,  where  it  was  held  that 
the  right  of  a  national  bank  te  enforce  a 
morUage  of  real  estate  taken  by  it  te  ssoma 
indebtedness  then  existing,  as  well  as  fotops 
sdyanoea,  could  not  be  qnsstloosd  by  the 
debtor,  and  that  a  disregard  by  the  bank  of 
the  proyisions  of  ths  Act  of  Ooagnss  apsa 
thst  subject  only  laid  the  sasodation  open  te 
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proceedings  by  the  goTerament  for  exercia- 
ing  powers  not  conferred  by  law. 

The  Bank  having  then  the  right  to  hold 
the  bonds  until  reimbursed  for  its  advances, 
but  being  bound,  upon  implied  contract,  to 
return  them,  on  demand,  when  repudiating 
as  illegal  the  a^eement  under  which  it  got 
them,  the  next  inquiry  is  as  to  the  amount 
for  which  it  may  be  held  liable  upon  its  re- 
fusing to  surrender  them  to  the  plaintiff.  In 
considering  this  question  we  assume  that  the 
Bank  had  the  bonds  in  its  possession  as  well 
when  this  action  was  brought  as  when  it 
declined  to  comply  with  the  plaintiff's  de- 
mand for  the  contract.  It  is  neither  alleged 
nor  proved  that  it  had  disposed  of  the  bonds 
prior  to  such  demand.  The  jury  found  that 
it  purchased  the  bonds,  and,  the  contrary  not 
appearing,  the  presumption  was  that  it  held 
them  even  at  the  commencement  of  the  ac- 
tion. The  amount  found  In  plaintiff's  favor 
was  the  difference  between  the  price  paid  by 
the  Bank  and  the  value  of  the  bonds  at  the 
time  the  plaintiff  demanded  compliance 
upon  its  part  with  the  alleged  contract.  The 
result  is  substantially  the  same  as  if  the 
plaintiff  had  tendered  back  the  amount  re- 
ceived  from  the  Bank  and  demanded  a  return 
of  the  bonds  or  their  value ;  in  which  case  it 
would  have  been  liable  for  the  value  of  the 
bonds,  at  least,  at  the  time  of  the  demand. 
[78]  I^  ^8  unnecessary  to  discuss  the  conflicting 
decisions  as  to  the  general  rule  defining  the 
proper  measure  of  damages  where  personal 
property  is  wrongfully  detained.  If  the 
proof  showed  that  the  l)onds  were  of  greater 
value  at  or  before  the  time  of  trial  Uian  at 
the  time  of  the  demand  for  their  return,  a 
different  question  would  be  presented.  Oali- 
gher  v.  J<me$,  129  U.  S.  198,  201  [82 :  658, 
6611.  In  this  case  it  appears  that  tnere  was 
no  difference  in  their  value  at  those  respec- 
tive dates.  The  Bank,  if  liable  at  all,  is 
certain] V  liable,  in  this  case,  for  the  value 
of  the  bonds  at  the  time  it  refused,  upon 
demand,  to  restore  them.  It  was  not  in  de- 
fault, under  the  alleged  contract,  until  the 
plaintiff's  demand  for  its  performance;  for 
until  then  its  possession  of  the  bonds  was 
with  his  consent.  Until  demand,  the  plain- 
tiff had  not  manifested  his  will  to  have  them 
restored  to  him.  The  conversion  occurred 
when  the  defendant  repudiated  all  obliga- 
tion to  perform  ^e  contract  or  denied  that 
anv  such  contract  was  ever  made,  and  yet 
held  on  to  the  bonds  as  its  property.  We 
say  held  on  to  them,  because  the  Jury  has 
found,  and  we  must  take  it  to  be  true,  that 
the  Bank,  and  not  Barclay  on  his  individual 
account,  purchased  them. 

Our  conclusion  upon  the  whole  case,  ao 
far  as  the  questions  arising  in  it  may  be  re- 
viewed by  this  court,  is  that,  if  the  Bank  had 
no  authority  to  purchase  the  bonds  in  ques- 
tion, it  is  yet  not  exempt,  by  reason  of  any- 
thing in  Uie  National  Banking  Act,  from 
liability  to  the  plaintiff  for  de  difference 
between  the  price  it  paid  for  them  and  their 
value  at  the  time  it  refused,  upon  plaintiff's 
demand,  to  comply  with  the  contract  made 
by  it  ten  their  purchase  and  held  oo  to  the 
bonds. 
Judgment  c^firmA 
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GEORGE  K  JOHNSON,  Appk. 

«. 

DANIEL  W.  POWERS  bt  al.,  Execaton 
of  JoHK  Craiq,  Deceased,  bt  au 

(Bee  B.  Q.  Beporter*B  ed.  166.16S.) 

Letien  qf  cidministratian  career  no  eoptraterri' 
torial  power— judgment  agatntt  adminietrator 
no  evidence  cf  debt  in  another  State— judg- 
ments  in  rem  and  in  personam,  binding  upon 
whaL 

1.  Letters  of  administration  granted  In  one  State 
confer  no  power  beyond  the  limits  of  that  State* 
and  oannot  authoriie  the  administrator  to  main> 
tain  any  sntt  In  the  oourta,  either  state  or  nation- 
aU  held  in  any  other  State. 

2.  A  judament  against  an  administrator  In  one 
State  is  no  evidence  of  debt  in  a  subsequent  suit 
by  the  same  plaintiff  in  another  State,  either 
against  an  administrator,  whether  the  same  or  a 
different  person,  appointed  there,  or  against  any 
other  person  having  assets  of  the  deceased. 

t,  A  judgment  in  rem  binds  only  the  property 
within  the  control  of  the  court  which  rendered  it; 
and  a  judgment  in  perBonam  binds  only  the 
partlet  to  that  judgment  and  those  In  privity 
with  them. 

[No.  147.] 
Argued  Jan.  It,  13, 1891.    Decided  March  9, 

1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  New  York  in  favor  of  defendants  in  an 
action  bv  one  who  is  administrator  and  creditor 
in  Michigan  in  behalf  of  himself  and  all  other 
creditors  of  a  decedent  against  citizens  M>f 
New  York  alleged  to  hold  real  estate  in  New 
York  under  conveyances  made  by  decedent  in 
fraud  of  creditors.    Affirmed, 

The  facts  are  stated  m  the  opinion. 

Metere.  Aii|nistaa  H.  Oarlsknd,  H,  J. 
Map,  Joeeph  P.  Whittemore  and  Oeorge  W. 
Batee,  for  appellant: 

The  lurisdiction  to  entertain  this  bill  is  the 
original  jurisdiction  of  chancery  over  trusts, 
which  indudes  this  branch  of  administrations. 

Adair  v.  Shaw,  1  Sch.  A  Let.  202;  Harvey 
V.  Bicharde,  1  Mason,  881;  Dawee  v.  Head,  i 
Pick.  187;  1  Story,  Eq.  Jur.  §  648. 

Those  probate  proceedings  are  Judicial,  and 
import  absolute  verity  and  conclusiveness. 

Fish  V.  Morse,  8  Mich.  84;  Clark  v.  Davie, 
82  Mich.  167;  People  v.  MefJutcheon,  40  Mich. 
244;  Dickinson  v.  Seaver,  44  Mich.  624;  Man- 
ning  v.  Williams,  2  Mich.  106;  Brown  v. 
Forsche,  48  Mich.  496;  Church  v.  Eolcomb,  45 
Mich.  80;  Wineoair  v.  Netetand,  44  Mich.  867; 
Jameson  v.  Bairier,  56  Wis.  680. 

Mr.  William  r.  Coirswell,  for  appellees: 

The  plaintiir  has  no  standing  in  court  upott 
which  he  can  maintain  this  buL 

Noonan  v.  Bradley,  76  U.  S.  9  Wall.  894  a9: 
757);  Caldwea  v.  Harding,  5  Blatchf.  501; 
Oreenl.  Ev.  §§^588, 589;  2  Phillips.  Ev.  (Cowen 
&  H.  Notes,  Edw.  ed.)  49,  note  t7S;  Staride, 
Ev.  215. 

The  plaintiff  has  no  standing  in  court  as  » 
creditor,  because  be  has  not  exhausted  his  legal 
remedy. 

Ocean  Nat.  Bank  t.  Oleott,  46  N.  Y.  12; 
AUyn  V.  Thureton,  58  N.  Y.  622;  Betes  v.  WO- 
com,  67  N.  Y.  264;  Adee  ▼.  Bigler,  81  N.  Y. 
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Oam  ▼.  BmmT^g€Krd,  M  U.  8. 119  (95:870); 
VMlvT.  MtaMM,  18  Fed.  Rep.  415;  Rut- 
%m  ▼.  UmiimP,  B.  Ch.  17  Fed.  Rep.  480. 

J^.    JttMim  €h«j  delivered  the  opinion 
of  ike  ooart: 

Tkie  Is  a  bill  in  equity,  tiled  in  the  Cir- 
evil  Coait  of  tbe  United  States  for  the  North- 
cm  Districi  of  New  Toric,  bj  George  E. 
Jokaaon,  a  cititen  of  Michigan,  in  behalf  of 
kisMlf  aad  of  all  other  persons  interested 
ta  tba  administration  of  the  assets  of  Nelson 
P.  Siewart,  late  of  Detroit  in  the  County  of 
Wajne  aad  State  of  Michigan,  against  seyeral 
»B,  dtiaens  of  New  York,  alleged  to 
real  estate  in  New  Yoric  under  convey - 
made  by  Stewart  in  fraud  of  his  creoi- 


bill  is  founded  upon  the  Jurisdiction 
ta  sqoity  of  the  circuit  court  of'^the  United 
g<atf<,  uidependent  of  statutes  or  practice  in 
aay  State,  to  administer,  as  between  citixens 
«f  dUbrent  States,  any  deceased  person's 
aasela  within  iU  Jurisdiction.  Piavne  ▼.  Hook, 
74  U.  S.  7  Wall.  485  [19:  8001 ;  Kenn^  T. 
0 11  aifr,  101  U.  S.  641  [85:  1075]. 

At  the  threshold  of  the  case,  we  are  met 
by  thm  qoestloo  whether  the  plaintiff  shows 
aack  aa  iatetest  In  Stewart*s  estate  as  to  be 
aatlclad  to  Inroke  the  exercise  of  this  Juris- 
diction. 

He  seeks  to  mainUin  his  bill,  both  ss  ad- 
miaistrator,  and  as  a  creditor,  in  behalf  of 
hlmatlf  aad  all  other  crediton  of  Stewart 
The  oaly  eridence  that  he  was  either  ad- 
miaiatrmtor  or  creditor  is  a  duly  certified  copy 
ef  a  rsoofd  of  the  Probate  Court  of  the  Coun^ 
«f  Wayae  and  State  of  Michigan,  showing  his 
Bt  br  that  court  as  administrator 
's  estate ;  the  subsequent  appoint- 

by  that  oourt,  pursuant  to  the  statutes 

ef  Midilgaa,  of  commissionera  to  receive, 
liae  aad  adjust  all  claims  of  creditors 
the  estate ;  aad  the  report  of  those 
tisaloocfs,  allowing  sereral  claims.  In- 
cladlag  oae  to  this  plaintitf.  "George  K. 
ioteaoa,  for  lodgments  sgalnst  claimant  in 
Wayae  Cirealt  Court  as  indorser,"  aad  nam- 
laf  him  as  administrator  as  the  party  object- 
lagta  Cka  allowaaoe  of  all  the  claims. 

Tht  plaintitf  oertalalj  cannot  maintain  this 
WU  as  administrator  or  Stewart,  eren  if  the 
WIl  «aa  be  coastmed  as  framed  in  that  aspect. 
Iw  adailts  that  he  has  never  taken  out 
at  administration  in  New  York ;  and 
i  of  administration  granted  to  him  in 
MkMgaa  oonfer  00  power  Myond  the  limits 
Stale,  aad  cannot  authorise  him  to 
aav  suit  In  the  courts,  either  state 
U'held  in  any  other  SUte.  Staew 
%  47U.  &  6  How.  44,  66  [18:  887. 
n ;  Jf$mm  ▼.  Br^aU^,  76  U.  &  9  Wail. 
8M  [!•:  707]. 

His  uailloB  ranaias  whether,  as  against 
ihsBs  omodaats,  the  plaintitf  has  proyed 
hisMsIf  to  be  a  creditor  of  Stewart  Theonlr 
Mwykmm  00  this  point,  as  already  obeenred, 
is  iha  raoord  of  the  proceedings  before  com- 
misstoavs  aopointea  by  the  probate  court  in 
Midrigaa.  It  becomes  necesssry,  therefore, 
the  nature  and  the  effect  of  those 

nader  the  proTislons  of  the 
U.S. 


Oenenl  Statutes  of  Michigan  (2  Howell's 
Statutes,  ^  5888-5906),  *'the  general  idea* 
of  which,  as  stated  by  Judffe  Cooley,  "is  that 
all  claims  against  the  estates  of  decessed  per- 
sons shall  be  duly  proved  before  commission- 
en  appointed  to  hear  them,  or  before  the  pro- 
bate oourt  when  no  commissionen  are  ap- 
pointed. The  commissioners  act  Judicially 
in  the  allowance  of  claims,  and  the  adminis- 
trator cannot  bind  the  estate  by  admitting  their 
oorrectness,  but  must  leave  tliem  to  be  proved 
in  the  usual  mode. "  Clark  v.  Iki/cU,  83  Mich. 
154, 157.  The  commissioners,  when  once  ap- 
pointed, become  a  special  tribunal,  whicn, 
for  most  purposes,  is  independent  of  the  pro- 
bate court,  and  from  whicn  either  party  mar 
appeal  to  the  circuit  oourt  of  the  county ;  ana, 
as  against  an  adverse  claimant,  the  adminis- 
trator, general  or  special,  represents  the  estate 
both  before  the  commissioners  and  upon  the 
appeal.  8  Howell's  Statutes,  g§  59(^-5917; 
LuthropY,  Condy,  89  Mich.- 757.  The  decis- 
ion or  the  commissioners,  or  of  the  circuit 
oourt  on  appeal,  should  properly  be  only  an 
allowance  or  disallowauce  of  the  claim,  and 
not  in  the  form  of  a  Judgment  at  common  law. 
La  Boe  w.  Frtdand,  S  Mich.  531.  But,  as 
between  the  parties  to  the  controversy,  and 
as  to  the  payment  of  the  claim  out  of  the 
estate  in  the  control  of  Uie  probate  court,  it 
has  the  effect  of  a  Judgment,  and  canndt  be 
collaterally  impeached  by  either  of  those  1 
parties.    ShuHmn  v.  Hooper,  40  Mich.  508. 

Those  Statutes  provide  that,  when  fhe  ad- 
ministrator declines  to  appeal  from  a  decision 
of  the  conmiissioners,  any  person  interested 
in  the  estate  may  appeal  from  that  decision  to 
the  circuit  court ;  and  that,  when  a  claim 
of  the  administntor  against  the  estate  is  dis- 
allowed by  the  commissionen  and  he  appeal*, 
he  shall  give  notice  of  his  appeal  to  all  con- 
cerned by  personal  service  or  by  publication. 
8  Howell's  Statutes,  g|  5916,  5917.  It  mav 
well  be  doubted  whether,  within  the  spirit 
and  intent  of  these  provisions,  the  adminis- 
trator, when  he  is  soso  the  claimant,  is  not 
bound  to  give  notice  to  other  persons  interest- 
ed in  the  estate,  in  order  that  they  maj  have 
an  opportunity  to  contest  his  claim  before  the 
commissionen ;  aad  whether  an  allowance  of 
his  claim,  as  in  this  case,  in  the  absence  of 
any  impartial  representative  of  the  estate, 
and  of  other  persons  interested  therein,  can 
be  of  any  binalnff  effect,  even  In  Michigan. 
See  Loihrop  v.  (Sndif.  above   cited. 

But  we  need  not  decide  that  point,  because 
upoo  broader  grounds  It  is  quite  clear  that 
those  proceedings  are  incompetent  evidence, 
in  this  suit  and  against  these  defendants,  that 
the  plaintitf  is  a  creditor  of  Stewart  or  of  his 
estote. 

A  Judgment  in  rem  binds  only  the  property 
vrithin  the  control  of  the  oourt  which  rendered 
it ;  Mid  a  Judgment  in  ptrmmam  binds  only 
the  parties  to  that  Judgment  and  those  in 
privity  with  them. 

A  Judgment  recovered  against  the  adminis- 
tntor of  a  deceased  person  in  ooe  State  is  no 
evidence  of  debt.  In  a  subsequent  suit  by  the 
same  plaintitf  in  aaother  Statt,  either  acainst 
an  administntor,  whether  the  same  or  a  differ- 
ent person,  appointed  there,  or  against  anv 
other  person  having  assets  of  the  deoeasen. 
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Aipden  ▼.  MBon,  45  U.  8.  4  How.  467  [11 : 
1069] ;  Stacy  r.  Thrasher,  47  U.  S.  6  How.  44 
[12 :  887]  ;  McLean  t.  Meek,  59  U.  8.  18  How. 
16  [15:  m];  LotDT,  BarOett,  8  Allen,  259. 

In  SUicy  V.  Thraeher,  in  which  a  Judgment, 
recovered  in  one  State  against  an  administra- 
tor appointed  in  that  State,  upon  an  alleged 
debt  of  the  intestate,  was  hela  to  be  incom- 
petent evidence  of  the  debt  in  a  suit  brought 
Dj  the  same  plaintiff  in  the  circuit  court  of 
the  United  States  held  within  another  State 
riaoi  A£»A^°B^  ^°  administrator  there  appointed  of 
^  ''  the  same  intestate,  the  reasons  iriven  by  Mr. 
Justice  Orier  have  so  strong  a  bearing  on  the 
case  before  us,  and  on  the  argument  of  the 
appellant,  as  to  be  worth  quoting  from : 

^The  administrator  receives  his  authority 
from  the  ordinaiyor  other  oflScer  of  the  gov- 
ernment where  the  goods  of  the  intestate  are 
sitij^te.  But  coming  into  such  possession  by 
succession  to  the  intestate,  and  incumbered 
with  the  duty  to*  pay  his  debts,  he  is  consid- 
ered in  law  as  in  privity  with  him,  and  there- 
fore bound  or  estopped  oy  a  judgment  against 
him.  Yet  his  representation  of  his  intestate 
is  a  qualified  one,  and  extends  not  beyond  the 
assets  of  which  the  ordinary  had  Jurisdiction. " 
47  U.S.  6  How.  58  [12:  ^J. 

In  answering  the  objection  that  tc  apply 
these  principles  to  a  judgment  obtained  in 
another  State  of  the  Union  would  be  to  deny 
it  the  faith  and  (vedit,  and  the  effect,  to 
whiclLit  was  entitled  by  the  Constitution 
and  lArs  of  the  United  States,  he  observed 
that  it  was  evidence,  and  conclusive  by  way 
of  estoppel,  only  between  the  same  parties, 
or  their  privies,  or  on  the  sAme  subject  matter 
when  the  proceeding  was  in  rem;  and  that 
the  parties  to  the  judgments  in  question  were 
not  the  same ;  neither  were  they  privies,  in 
blood,  in  law  or  by  estate ;  and  proceeded  as 
follows : 

''An  administrator  under  grant  of  adminis- 
tration in  one  State  stands  in  none  of  these 
relations  to  an  administrator  in  another. 
Each  is  privy  to  the  testator,  and  would  be 
estopped  by  a  ludgment  against  him ;  but 
they  have  no  privity  with  each  other,  in  law 
or  In  estate.  They  receive  their  authority 
from  different  sovereignties,  and  over  differ- 
ent property.  The  authority  of  each  is  par- 
amount to  the  other.  Each  is  accountable  to 
the  ordinary  from  whom  he  receives  his  au- 
thority. Nor  does  the  one  come  by  succession 
to  the  other  into  the  trust  of  the  same  prop- 
erty, incumbered  by  the  same  debts.*  47 
U.  S.  6  How.  59,  60  [12:  8481. 

"It  is  for  those  who  assert  this  privity  to 
show  wherein  it  lies,  and  the  argument  for 
it  seems  to  be  this :  That  the  Judgment  against 
the  administrator  is  against  the  estate  of  the 
intestate,  and  that  his  estate,  wheresover 
..  situate,  is  liable  to  pay  his  debts;  therefore 
[Iwlj  y^0  plaintiff,  having  once  established  his 
claim  against  the  estate  by  the  Judffment  of 
a  court,  should  not  be  called  on  to  muLe  proof 
of  it  again.  This  argument  assumes  that  the 
lodgment  is  in  rem  aid  not  in  personam,  or  that 
the  estate  has  a  sort  of  corporate  entity  and 
unity.  But  this  is  not  true,  either  in  fact 
or  in  lecal  construction.  The  Judgment  is 
against  tae  person  of  the  administrator,  that 
be  shall  pay  the  debt  of  the  intestate  out  of 
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the  funds  committed  to  his  care.  If  there 
be  another  administrator  in  another  State 
liable  to  pay  the  same  debt  he  may  be  sub- 
jected to  a  like  judgment  upon  the  same  de- 
mand, but  the  assets  in  his  hands  cann«t  b« 
affected  by  a  judgment  to  which  he  is  per- 
sonally a  stranger.^  ''The  laws  and  courts 
of  a  State  can  only  affect  persons  and  things 
within  their  jurisdiction.  Consequently, 
both  as  to  the  administrator  and  tibe  property 
confided  to  hini,  a  Judgment  in  another  State 
is  res  inter  alios  acta.  It  cannot  be  evcD 
prima  facie  evidence  of  a  debt ;  for  if  it  have 
any  effect  at  all,  it  must  be  as  a  Judgment, 
and  operate  by  way  of  estoppel."  47  U.  S.  6 
How.  60,  61  [12 :  848,  844] . 

In  Low  y.  Bartlett,  above  ci«ed,  following 
the  decisions  of  this  court,  it  was  held  that 
a  judgment  allowing  a  claim  against  the  es* 
tale  01  a  deceased  person  in  Vermont,  under 
statutes  similar  to  those  of  Michigan,  was 
not  competent  evidence  of  debt  in  a  suit  in 
equity  brought  in  Kasaschusetts  by  the  same 
plaintiff  against  an  executor  appointed  there, 
and  against  legatees  who  had  received  money 
from  nim,— the  court  saying:  "The  judg- 
ment in  Vermont  was  in  no  sense  a  judgment 
against  them,  nor  against  the  property  which 
they  had  received  from  the  executor."  8 
Allen.  266. 

In  Uie  case  at  bar,  the  allowance  of  John- 
son's claim  by  the  commissioners  appointed 
by  the  probate  court  in  Michigan,  giving  it 
the  utmost  possible  effect,  faith  and  crenit. 
yet,  if  consiaered  as  a  judgment  in  rem,  bound 
only  the  assets  within  the  Jurisdiction  of 
that  court ;  and,  considered  as  a  Judgment 
inter  partes,  bound  only  the  parties  to  it  and 
their  privies.  It  was  not  a  Judgment  against 
Stewart  in  his  lifetime,  nor  against  his  estate 
wherever  it  miiirht  be ;  but  only  aniinst  his 
assets  and  his  administrator  m  Michigan. 
The  only  parties  to  the  decision  of  the  com- 
missioners were  Johnson,  in  his  personal  ca- 
pacity, as  claimant,  and  Johnson,  in  his 
representative  capacity,  as  administrator  of 
those  assets,  as  defendant.  The  present  de- 
fendants were  not  parties  to  that  judgment 
nor  in  privity  with  Johnson  in  either  capae 
ity.  if  any  other  claimant  in  those  proceed- 
ings had  been  the  plaintiff  here,  the  allow- 
ance of  his  claim  in  Michigan  would  have 
been  no  evidence  of  any  debt  due  to  him  from 
the  deceased,  in  this  suit  brought  in  New 
York  to  recover  alleged  property  of  the  de* 
ceased  in  New  York  from  third  persons,  none 
of  whom  were  parties  to  those  proceedings, 
or  in  privity  with  either  party  to  them,  tlie 
fact  that  this  plaintiff  was  himself  the  only 
puty  on  both  sides  of  those  proceedings  can- 
not, to  say  the  least,  give  the  decision  there- 
in any  greater  effect  against  these  defendants. 

The  objection  is  not  that  the  plaintiff  can- 
not maintain  this  bill  without  first  recover- 
ing Judgment  on  his  debt  in  New  York,  but 
that  there  is  no  evidence  whatever  of  his 
debt  except  the  Judgment  in  Michigan,  and 
that  that  Judgment,  being  res  inter  aUos  aeta^ 
is  not  competent  evidence  against  these  de- 
fendants. 

This  oblectioo  being  fatal  to  the  mainte- 
nance of  this  bill,  there  is  no  occasion  to  ooo- 
Bider  the  other  qrestiona,  of  law  or  of  fact* 
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tn  tte  opinion  of  cireoit  ooort  and 
•iUMbar. 


.  di«entinf : 
I  mm  ooMtrmined  to  dimnt  from  the  opin- 
of  Um  oooit  in  this  caae.  Thia  ia  a  bill 
^  a  creditor  to  wach  the  amta  of  bia  inaolT- 
«■!  and  darwued  debtor,  alleged  to  bare 
bam  fraodnlentlj  oonTejed  hj  bim  before 
bia  deasb.  Did  tbe  plaUititf  ane  in  bia  ca- 
parity  aa  admiaiatiator,  it  ia  freely  oonoeded 
tbas  mder  tbe  caae  of  Noonan  t.  BradUif^ 
It  U.  &  9  Wall.  8M  [19:  7S7],  bia  bill 
eaald  not  be  maJaUioed.  But.  wbile  tbe 
Mil  recitea  bia  appointment  aa  adminlttrator, 
H  la  faftber  br  wmj  of  iatioductlon  to  tbe  pro* 
cwdtnga  wbfdi  were  tobaeqnentlT  bad  in  tbe 
pinhiUi  oonrt  tban  aa  an  inaepeadent  title  to 
mlmi.  After  tbe  recital  of  sucb  proceedinga, 
tbv  bill  procecda  to  state  in  substance  tbat 
^■rtng  tbe  rear  1874  commlssionen  were  duly 
•ppoiiited  br  tbe  probate  eonrt  barinff  juria- 
dSctkm  at  tbe  eitale  of  tbe  decedent,  to  bear, 
4akrvine  and  a Jfodicate  upon  claima  of  cred- 
hofB  against  said  estate,  before  wbom  plain- 
tiff appmred  and  preaented  bia  claim  as 
cmditor  of  aaid  Stewart,  wbicb  said  claim 
waa  prowd  before  said  oommiasion,  and  Indjg- 
mans  tciwiered  in  favor  of  plaintiff  f& 
■M.9«1.0t.  And  tbe  report  of  said  proceed- 
B^  and  Judgment  was  duly  filed  in  said 
fiobals  oourt  on  February  8,  1875. 

It  la  fortbar  aTorred  tbat  said  Stewart  at 
bib  ilfwas  left  no  property,  real  or  personal. 
In  tba  State  of  Miciiigan.  except  cerUin  real 
ssarte  allecod  to  bare  been  fraudulently  con- 
vayed,  ana  tbat  bia  estate  waa  utterly  and 
bopaWasly  InsolTent ;  but  tbat  upon  suit  by 
ntsltity  aa  administrator  against  tbe  fraudu- 
Isat  tnuMtovas  of  sudi  real  estate,  about  7. 
par  oant  o#  tbe  aggregate  indebtedness  prored 
sa  thm  probate  oourt  was  recorered. 

bill  fortber  states  tbat  no  administra- 
baa  awr  been  applied  for  or  bad  in  tbe 
of  New  York,  and  tbat  decedent  left 
or  otber  aasets  in  tbat  State,  ex- 
ant  cba  real  estate  sougbt  to  be  rsacbed  by 
*Ia  Mil. 

^^  Howaira  Statutea  of  Micbigan,  aectioo 
Wv.  wbco  *  lettera  teats mentary  or  of  ad- 
mlalaimftioo  iball  be  granted  by  tbe  ludae 
«f  aaj  ooort  of  probate  sucb  Judge  may,  Tn 
biadMcntloa,  .  .  .  appoint  two  <v  more 
moa  to  be  oommissiooen  to  re- 
axaasiae  and  adjust  all  claima  and  de- 
at  all  persona  agaioat  tbe  deceaaed," 
rkas^  oommissiooen  give  public  nodoe 
af  tkair  ssaHlng,  proceed  to  bear  teatimony 
adjodga  aa  to  tbe  Talidity  of  eacb  claim 
d.    Bw  aaction  6888  tbey  are  required 


rspott  of  elaims  allowed,  and  by 

oommissiooen  sball   be 


.    no  action  sball  be 

tbe  executor  or  adminiatra- 

ontil  tbe  explrstinn  of  tbe  time 

by  tba  ooort  for  tbe  payment  of  tbe 

By  Cba  oooatmctloo  given  to  tbese 

by  tbe  Supreme  Court  of  Micbigan. 

•  are  an  independent  M>eciaj 

ilMkfwp  ▼.  Cbna^,  88  Micb.  767), 

vbila  not  a  oourt  in  tbe  oooatitotiooal 

Ibay  M*  Judicially  in  tbe  allowance  of 

tttna 


claima.  JiUh  t.  Mcrm^  8  Mlcb.  84 ;  ClaHt  ▼. 
IknU,  88  Micb.  167 ;  Skwrbun  t.  Bfoper,  40 
Micb.  606.  Tbeir  decisions,  unless  appealed 
from,  are  final,  and  are  to  all  intenta  and 

Surpoaea  lodgments,  except  tbat  no  execu- 
ion  can  issue  upon  tbem.  But  tbe  amount 
allowed  in  eacb  ease  becomes  a  debt  wbicb 
tbe  administrate!  is  bound  to  pay  from  tbe 
assets  of  tbe  estate.  Indeed,  it  ia  not  per- 
ceived wby  tbese  are  not  "Judicial  proceed- 
ings" witbin  tbe  meaning  of  article  4  of  tbe 
Constitution,  to  wbicb  *full  faitb  and  cred- 
it* must  be  giTon  l^  tbe  oourts  of  otber 
States. 

It  ia  true  tbat  tbese  proceedings  are  not 
binding  upon  otben  tban  parties  wad  priviea, 
and  if  tbia  were  an  action  against  tbe  ad- 
ministrator of  tbe  same  satato,  in  tbe  State 
of  New  York,  it  is  conceded  at  once  tbat 
under  tbe  caae  of  Staem  r.  Thrasher,  47  U. 
S.  6  How.  44  ri8:  887],  tbe  action  would 
not  lie.  But  it  ia  difficult  to  see  bow  tbe 
defendants  in  tbis  case  could  be  made  partiea 
to  a  suit  at  law  to  lecorar  tbis  debt,  for 
wbieb  tbey  are  oertainly  not  primarily  lia- 
ble, nor  is  tbere  anyone  against  wbom  an  ac- 
tion could  be  brougbt  in  tbe  State  of  New 
York,  since  tbere  is  no  administrator  or  otber 
representatiTe  of  Stewart's  estate  tbere  who 
could  be  made  defendant  in  aucb  suit    I  had 


supposed  that  the  only  objects  of  obtaining 
a  judgment  as  the  foundation  for  a  bill  of 
this  description  were  either  to  fix  tbe  statua 


of  tba  plaintitf  aa  a  creditor,  or  to  show  by 
an  execution,  returned  unaatisfied,  that  he 
had  exhausted  his  remedy  at  law.  In  thia 
casff,  sa  before  stated,  no  execution  could  issue 
under  tbe  practice  in  Michigan,  and  the  ayer- 
ments  of  the  bill  show  that,  even  if  it  could 
haye  issued,  it  would  bare  been  unaTailinc, 
since  tbe  estate  was  hopelessly  insolrent,  and 
there  was  no  property  subject  to  execution. 
Of  course,  no  execution  could  issue  in  New 
York,  and  there  was  no  person  tbere  against 
wbom  an  action  could  be  brought  <v  a  Judg- 
ment obtained.  I  see  no  reason  wbr  this  caae 
is  not  controlled  in  tbis  particular  by  that 
of  (hm  w.  Beauregard^  101  U.  8.  888  T^: 
1004],  in  which  it  was  held  tbat,  while  it 
was  true  tbat  a  creditor'a  bill  to  subject  a 
debtor *a  Interest  in  property  to  tbe  payment 
of  tbe  debt  must  show  toat  all  remedy  at  law 
had  been  exhausted,  and  generally  it  must 
be  aTerred  tbat  Judgment  bad  been  recorered 
for  the  debt,  and  execution  issued  and  re- 
turned unaatiafied,  after  all.  these  were  only 
eyidenoes  tbat  tbe  legal  remediea  had  been 
exhausted,  and  not  tbe  only  possible  meana 
of  proof ;  and  tbat  where  it  apprtared  by  tbe 
bill  tbat  tbe  debtor  waa  insolyent,  and  tbe 
issuinr  of  an  execution  would  be  of  no  practi- 
cal utility,  tba  iasue  of  sucb  execution  is  not 
a  necessary  prerequialta  to  equitable  inter- 
ferenca.  Such  was  alao  tba  roling  of  thia 
court  in  8a^  ▼.  Memphis  S  L.  K  R  Cb., 
186  U.  S.  861.  876  [81 :  881  688].  Indeed, 
it  appean  from  tbe  caae  of  Kmmedif  t.  Chm- 
iMiC  101  U.  8.  841  [86: 10761.  tbat  a  creditor 
of  a  deceaaed  person  baa  a  right  to  go  into  a 
court  of  equi^  for  a  dlacoyerr  of  aasets  and 
tba  payment  of  bia  debta,  tnoogb  be  may 
neyerbayaobtainedjndgmentatafl.  *Wben 
tbere,*  saya  Mr.  AeHee  Bradley.  *be  will 
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not  be  turned  back  to  a  oourt  of  law  to  estab- 
lish the  validity  ot  his  claim.  The  court, 
t>eing  in  rightful  possession  of  the  cause  for 
a  discovery  and  jwscount,  will  proceed  to  a 
-final  decree  upon  all  the  merits."  In  that 
<»se,  the  plaintiffs  appeared  only  as  the  hold- 
ers of  a  note  against  the  deceased.  In  the 
•case  under  consideration,  the  debt  is  evi- 
denced by  the  allowance  of  plaintiff's  claim 
by  the  probate  court  in  Michigan.  I  fail  to 
understand  how  the  defendants  in  this  case 
•could  have  been  made  parties  to  such  proceed 
ings,  or  to  appreciate  the  necessity  of  such 
■action,  although  they  would  be  at  liberty  to 
insist  that  the  probate  court  had  no  jurisdic- 
tion to  allow  the  claim,  and  perhaps  also 
that  the  claim  itself  was  not  valid  against 
the  estate. 

As  no  other  questions  are  discussed  by  the 
<oun,  I  do  not  deem  it  necessary  to  express 
4m  opinion  upon  them. 


-GUARANTY   TRUST   AND    SAFE    DE- 
POSIT COMPANY,  Appt,, 

V. 

^REEN  COVE  SPRINGS  AND  MEL- 
ROSE RAILROAD  COMPANY  bt  al. 

(See  B.  C  Reporter's  ed.  IST-ISL) 

■Cbndition  in  truit  dsedfar  mode  qfidle  of  prop- 
ertp,  when  doee  not  oust  juriedietion  ^  the 
couTte—pfMieation  a»  agaimt  nonresident — 
meaning  of  word  "month" — notice,  token 
neeesiory  to  juriedietion — wfien  Juriedietion 
map  be  inquired  into, 

A,  A  condition  In  a  trust  deed  of  rattroad  property 
that,  on  default  in  the  payment  of  interest  or 
principal  for  the  time  stated,  the  trustees  shall  on 
written  request  of  sixty  per  centum  of  the  bond- 
holders take  possession  of  the  property  and  sell 
the  same  in  a  place  named,  does  not  apply  to 
foreclosure  proceedings  begun  In  a  court  of 
competent  jurisdiction  to  obtain  a  judicial  sale 
of  the  property. 

4L  A  condition  in  a  deed  of  trust  that  the  premises 
mortgaged  shall  not  be  sold  under  proceedings 
either  at  law  or  equity,  but  that  the  mode  of  sale 
provided  by  the  mortgage  shaU  be  exclusive  of 
all  others,  will  not  oust  the  jurisdiction  of  the 
courts. 

3.  A  statute  which  requires  publication  as  against 
nonresident  defendants  to  be  made  once  a  week 
for  four  months  is  not  satlsfled  by  a  publication 
for  sixteen  weeks  or  foiL^  lunar  months;  the 
word  '^onth**  in  contncts  or  statutes  means 
calendar  month. 

Non.— jis  to  eondkuivenem  ofjuOgmentB^  see  note 
to  Bank  of  United  States  v.  Beverley,  ll.*76w 

Aetojtidgmentin  admiraUu,  whcfi  eonckuive^  and 
^when  may  he  rs-ssMminsd,  see  note  to  Williams  v. 
Armroyd,  8:862. 

Judipnenti  of  stale  court,  lohen  eoneltisfos,  and 
^ohennot^  in  another  Stale,  SeenoCetoMlUsv.Dur- 
yee,  8:4X1. 

Am  to  record  evidence  of  jwriedlotlonal  facte;  plea 
•0/  nil  debet,— see  note  to  Mills  v.  Duryee,  8:41L 

Am  to  eoncluelveneeB  of  reeord  as  to  iuriedietion  in 
euU  on  judgment  of  another  State;  fraud  a$  pka  to 
Judgment  of  another  State,- see  note  to  Christinas  v. 
Bussell,  18:47S. 

aiG 


0 


4.  Where  jurisdiction  is  sought  to  be  obtalnad  by 
publication,  it  is  necessary  to  dtaom  that  notice 
has  been  given  by  publication  as  the  Act  requires. 

6.  Jurisdiction  of  any  court  exercising  authority 
over  a  subject  may  be  inquired  into  In  every 
other  court,  when  the  proceedings  in  the  former 
are  relied  upon,  and  brought  before  the  latter,  by 
a  party  claiming  the  benefit  of  such  proceedings* 

[No.  156.1 

Submitted  Jan.  f  i,  1891.    jDedded  March  9, 

1891. 

N  APPEAL  from  a  decree  of  the  Circuit 
Court  for  the  Northern  District  of  Florida 
dismissing  a  suit  of  foreclosure  of  a  mortgage 
or  deed  of  trust  made  by  the  Oreen  Cove 
Springs  and  Melrose  Railroad  Company.  FU- 
tereed. 

Statement  by  Mr,  Justice  Browm 
This  was  an  appeal  from  a  decree  of  the 
Circuit  Court  for  the  Northern  District  of 
Florida  dismissing  a  bill  of  foreclosure  filed 
by  the  appellant  to  which  the  Green  Cove 
Springs  and  Melrose  Railroad  Company,  the 
Western  Railwav  Company,  the  Oreen  Cove 
Springs  and  Midland  Kailroad  Company  and 
a  number  of  other  individual  defendants 
were  made  parties.  The  mortgage  or  deed 
of  trust  was  made  June  20,  1^,  bv  the 
Green  Cove  Springs  and  Melrose  Railroad 
Ck)mpany  to  the  plaintiff  to  secure  its  bonds, 
and  the  bill  averred  $25,000  of  sudi  bonds 
to  be  outstanding  and  unpaid,  and  also  oon> 
tained  the  usual  allegations  with  regard  to 
the  nonpayment  of  interest  coupons.  The 
bill  further  averred  in  substance  that  the 
Company  had  lost  possession  of  its  road  and 
other  property,  which  was  in  the  possession 
of  and  operated  by  other  parties  under  a  pre-  f\% 
tended  sale  made  August  8,  1885,  in  pursu- 
ance of  certain  judicial  proceedings  in  the 
Circuit  Court  of  Clay  County,  Florida,  but 
claimed  that,  notwithstanding  such  sale,  its 
lien  under  the  mortgage  was  not  discharged 
or  extinguished.  These  proceedings  were 
instituted  by  oertainpersons  composing  ^e 
firm  of  Budington,  Wilson  &  Co.,  who,  on 
July  25,  1884,  began  a  suit  in  equity  in  tha 
Circuit  Court  for  Clav  County  against  such 
Railroad  Company  and  one  Canova,  in  which 
the  plaintiff,  the  Trust  and  Safe  Deposit  Com- 
pany, was  also  mentioned  in  the  statinff  part 
of  such  bill  as  defendant  It  appearea  that 
such  suit  was  begun  to  enforce  a  statutory 
lien  for  work  and  labor;  that  there  was  no 
prayer  for  a  foreclosure  of  plaintiff's  deed  of 
trust,  nor  other  relief  against  the  grantee  in 
said  deed ;  nor  was  any  case  statM  in  hos- 
tility to  the  deed  or  the  lien  thereunder.  It 
was  further  alleged  that  an  attempt  was 
made  to  serve  the  grantee  in  the  deed  by  a 
publication  of  a  notice  in  accordance  with 
the  Statute  of  Florida  in  the  case  of  a  non- 
resident defendant,  but  that  gnch  Statute  waa 
not  complied  with ;  that  no  notice  was  ever 
served  upon  the  plaintiff,  either  by  publica- 
tion or  otherwise,  and  the  court  had  no  Juris- 
diction of  the  person  of  the  plaintiff  in  such 
suit,  and  the  sale  thereunder  was  null  and 
void  ;  that  at  no  time  before  or  at  the  com- 
mencement of  the  publication  of  the  order  to 
appear,  nor  at  any  time  during  the  publica- 
tion of  said  order,  did  the  state  court  take 
possession  of  said  road,  or  of  any  of  its  prop- 
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mctf  bj  ■ttMhiiMmt,  reoeiTW  or  other  prooeat 
■wte  or  tfloed  in  «dd  tait ;  tbmt  on  Jaatuury 
It,  tBBtk,  a  de«ne  prv  eaftfemo  wm  enterad 
flv  waaft  of  the  appearance  of  platntiib  there- 
la  ,  that  OB  Mardi  11,  1885.  the  firm  of  Bud- 
lagtoa  Jk  Wlleon,  a  diitlnct  and  eeparate 
§rm  from  Bodin^^ton,  Wilion  A  Company, 
eftd  one  Oaiaa  A.  Bodioffton,  interrened  in 
aud  anit  bj  petition,  ana  alleged  a  new  and 
diitiacat  caoee  of  action  against  the  defend- 
at  Bailroad  Gbmpanj  not  stated  in  the 
crifiaal  bill  of  complaint,  namelj,  a  stata- 
terrlica  for  labor  performed  for  the  sum  of 
ll.TKlL  and  said  Bodington  also  averred  that 
b»  bad  facofered  a  JiMgment  ajcainst  said 
Compmaj  for  the  som  of  •1,013.50.  and  they 
pimyad  for  leare  to  prove  tlMlr  claim  in  said 
aaiL  But  neither  of  the  said  interrenors 
arajed  aay  relief  aninst  the  grantee  in  the 
oped  of  trust,  nor  did  either  of  them,  nor 
djd  aar  person  in  their  behalf,  serve  or  at- 
%e«pc  to  serve  anv  notice  on  said  mntee  of 
tba  flling  of  said  petition,  nor  the  claims 
Ibaala  asKrted.  It  was  farther  alleged  that 
«a  tbe  Uth  of  November,  1884,  the  several 
psnSca  who  bad  appeared  in  the  said  suit 
aatared  islo  an  agreement  for  a  sale  of  the 
nad,  wblcb  took  place  on  August  8,  1885 ; 
Ibi  defendant  Oreelj  becoming  the  purchaser 
SB  trostee  for  himself  and  all  otners  who 
fll«d  claims  or  demands  against  said 
Dj.  forthe  sum  of  $90. 000  :and  thatsub- 
iij,  and  under  an  agreement  of  the  var- 
litors  of  the  road  who  had  transferred 
CMr  claims  to  Oreely,  consenting  that  he 
Aoald  oraanise  a  new  oompanj,  he  executed 
a  laaae  of  the  road  to  a  oorporation  known 
SB  tbe  Western  RaWwaj  Company,  by  which 
H  was  agreed  that  inch  company  should  pay 
by  way  A  rent  ei|^t  per  cent  per  annum  upon 
a  v^aation  of  |30.000,  for  five  years.  The 
Wn  fartber  charged  that  **  the  feeble  defense 
sad  sapineneas  snd  indifference  to  the  inter- 
«Bi  of  the  said  bondholders  on  the  part  of 
ibB  said  Oreen  Cove  Springs  and  Melrose 
Baiboad  Company,  its  directors  and  ofl9cers, 
by  tne  atid  ladicial  proceedings  in 
court,  if  the  same  was  int^ded 
ID  alEact  and  destroy  the  lien  of  said  deed  of 
trast^  waa  and  is  a  fraud  upon  the  rights  of 
ibB  said  trustee  and  said  bondholders  f  that 
ihr  aale  and  sobsequent  proceedings  were 
fraadaicfit,  and  should  be  vacated  and  set 
that  said  oompany,  grsntor  in  said 
of  trust,  ia  effect  consented  to  a  sale  of 
mid  road  to  pay  simple  contract  debts  and 
wfaidi  were  not  a  Hen  upon  its 
ty  paramoont  to  said  lien  created  by 
daed  of  tmat,  and  mnny  of  which  had 
ae<  been  ladnoed  to  Judgment ;"  that  every 
1m  for  work  and  labor  performed  wss  de- 
by  the  decree  of  the  court  in  favor  of 
who  were  nocparties  to  the  original 
n  of  Bodington,  Wilson  A  Co.,  but  who 
into  said  cause  long  subsequent  to 
pro  O0i^te9,  ana  asserted  their 
r,  of  which  said  grantee  and 
bad  no  knowledge  whatever: 
amount  of  the  said  stat- 
lieaa  so  found  to  exist  wss  less  than 
Ibat  M>  time  for  redemption  wss  al- 
bot  oo  tba  contrary  "a  decree  of  sale 
bsCora  the  Indebtedness  claimed  to 
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be  due  wss  ascertained,  whereby  no  p4rty  in 
interest  was  given  any  time  or  opportunity 
to  redeem  <v  pay  said  indebtedness."  The 
bill  piayed  f<v  a  receiver  and  injunction 
against  the  transfer  or  incumbering  of  the 
road ;  a  decree  of  foreclosure  of  the  deed  of 
trust ;  and  for  a  decree  declaring  the  ssle 
under  the  Judicial  proceedings  in  the  state 
court  to  be  null  and  void,  ss  sgainst  the 
plaintiff  and  the  bona  fide  holders  of  any  of 
its  bonds. 

Two  answers  were  filed  to  the  bill,  which 
presented  three  distinct  defenses:  A'nf, 
that  the  mortgage  or  deed  of  trust  required 
that  60  per  cent  in  value  of  the  outstanding 
bondholders  should  request  the  trustee  in 
writing  to  initiate  proceedings,  and  that  no 
such  request  wss  alleged  in  the  bill.  Second. 
that  plaintiff  herein,  the  Guaranty  Trust  and 
Rafe  Deposit  Company,  was  a  ptuty  defend- 
ant to  the  proceedings  in  the  state  court,  wss 
bound  by  the  decree  and  sale  in  that  court, 
and  that  such  sale  extinguished  the  lien  of 
the  mortgage  sought  to  be  enforced  in  this 
suit  Thim,  that  there  were  no  bonds  of  the 
Railroad  Companv  which  executed  the  mort- 
gage to  the  plaintiff  legally  outstanding, 
and  consequently  it  had  not  sufficient  inter- 
est or  title  to  maintain  its  suit.  A  decree 
was  entered  In  the  circuit  court  dismissing 
the  bill,  but  no  opinion  appeared  to  have 
been  delivered  or  filed. 

Mr.  H.  Biabaa  for  appellant 
Mr,  4.  C*  Ooopar  for  appellees. 


Mr,  Juitice  Brown  delivered  the  opinion 
of  the  court : 

1.  The  answer  of  Philip  J.  Canova  raises 
an  objection  to  the  maintenance  of  this  bill 
in  the  fact  that  sixtv  per  cent  in  value  of 
the  bondholders  had  not  requested  action 
upon  the  part  of  the  trustee,  as  required 
by  the  trust  deed,  which,  in  covenant  num- 
bered second,  provides  in  substance  that,  in  ,.^.| 
case  of  default  after  demand  made,  for  a  L^*^<i 
period  exceeding  twelve  months,  to  pay  the 
semi-annual  interest  upon  the  bonds,  or  for  a 
period  exoeeding  six  months  to  pay  the  prin- 
cipal of  such  brads,  "  it  shall  be  tne  duty  of 
the  said  trustees  tor  the  time  being,  and  they 
shall  or  will,  upon  written  request  of  the 
holders  of  sixty  per  centum  of  the  said 
bonds  then  outstanaing,  enter  upon  and  take 
possession  of  the  said  railroad  nroperu  and 
estate,"  and  operate  the  same,  appropriating 
the  net  income  to  the  best  advantage,  etc. , 
**  .  .  .  <v  the  said  trustee  shall  snd  will, 
after  or  without  entering  upon  or  takinff 
sudi  possession,  upon  the  written  request  <h 
the  holders  of  hoods  of  a  like  amount,  pro- 
ceed upon  and  under  this  indenture  of  mort- 
gage to  sell  the  railroad  property  and  estate, 
...  at  public  sale,  in  the  City  of  Phila- 
delphia, mi  giving  at  least  four  weeks* 
notice  by  publication,*  etc,  ** and  grant  and 
convey  the  same  to  the  purchaser,  freed  from 
all  and  everv  trust  hereoy  created,  etc.* 

As  there  is  no  av«vment  in  the  bill  that 
sixty  per  cent  of  the  owners  of  tbe  outstand- 
ing bonds  had  requested  action  on  the  part 
of  the  trustee.  It  is  insisted  that  these  pro- 
ceedings were  instituted  without  authority. 
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and  the  OMe  of  Ohieago,  D,  d  V,  R  Co.  ▼. 
FMdiek,  106  U.  S.  ^,  77  [87:  47,  58],  is 
claimed  to  be  decisive  of  this  question.  In 
that  case,  which  was  a  bill  for  foreclosure, 
the  proviso  was  that  the  trustee,  upon  the 
written  request  of  the  holders  of  a  majority 
of  the  bonds  then  outstanding,  should  pro- 
ceed to  collect  both  principal  and  interest  of 
all  such  bonds  outstanding  by  foreclosure 
and  sale  of  said  property,  or  otherwise,  as 
therein  provided.  It  was  argued  ttiat  the  of- 
fice of  this  clause  was  merely  to  make  the  ob- 
1  ideation  of  the  trustees  imperative  instead  of 
optional,  but  the  court  held  that  the  whole 
article  must  be  taken  together  as  a  unit,  and 
**'  tbe  nature  of  the  provision  and  the  charac- 
ter of  its  obiect  must  be  taken  into  considera- 
tion as  furnishing  the  rule  of  its  interpreta- 
tion." It  will  be  observed,  however,  that 
the  proviso  was  directed  against  the  very  pro- 
ceeding taken  by  the  trustee  in  the  suit, 
namely,  a  foreclosure  and  sale  of  the  prop- 
ertT ;  while  in  the  present  case  it  is  directed 
only  to  a  taking  possession,  or  a  sale  under 
the  deed  <if  tnat  without  the  institution  of 
legal  proceedings. 
[148]  A  case  nearer  in  point  is  that  of  Morgan*$ 
lafMana  d  T.  R  d  8.  8.  Ch,  v.  Texcu  Cini, 
K  Cb.,  decided  at  the  present  term,  187  U. 
8.  171  [84 :  825],  in  which  the  condition  was 
that  OD  default  continuing  for  sixty  days  in 
the  oayment  of  interest  or  any  part  of  prin- 
cipal, the  principal  of  the  bonds  should  be- 
come immediately  due,  and  that  upon  request 
of  seventy-five  per  cent  of  the  holders  of 
bonds,  and  written  notice  of  the  same,  the 
trustee  should  take  possession  of  the  prop- 
erty, and  operate  it  for  the  benefit  of  the 
bondholders,  and  that  upon  like  request  he 
should  proceed  to  foreclose  the  mortffsffe  and 
sell  the  property  to  the  highest  bidder  for 
cash.  It  was  also  provided  wat  nothing  con- 
tained in  the  instrument  should  be  construed 
to  prevent  or  interfere  with  the  foreclosure 
by  any  court  of  competent  Jurisdiction.  It 
was  held  that  the  trustee  could  maintain  a 
bill  to  foreclose  the  morteage  upon  occur- 
rence of  a  default,  without  averring  or  prov- 
ing a  request  of  seventy-five  per  oent  of  the 
bondholders,  as  such  request  was  necessary 
only  in  case  the  trustee  wished  to  proceed  to 
foreclose  or  take  possession  «b  mero  mciu  with- 
out  the  intervention  of  a  court 

We  think  that  such  limitations  upon  the 
power  of  the  trustee  to  take  legal  proceedings 
to  enforce  pavment  of  the  amount  secured 
should  be  strictlr  construed.  In  this  case, 
the  condition  only  relates  to  the  taking  pos- 
session of  the  property  under  the  deea  of 
trust,  <v  to  a  sale  in  the  City  of  Philadelphia, 
under  the  power  of  sale  contained  therein, 
and  we  think  it  should  not  be  held  to  apply 
to  foreclosure  proceedings  begun  in  a  court 
of  competent  Jurisdiction  to  obtain  a  Judi- 
cial sale  of  the  property.  This  was  the  rul- 
ing in  the  Eighth  Circuit,  by  jiidge  Dillon 
in  AUatanderr.  OmiralR  Cb.  qf  Imoa,  SDiU. 
487,  and  by  JuOm  Caldwell  in  OrMt  Oo.  v. 
Arkaruai  Otni.  R  Cb.,  16  Fed.  Rep.  48,  and 
we  think  it  is  sound. 

It  is  tme  there  isatabeequent  provision  in 
the  deed  of  tmst  to  the  effort  that  neither  the 
whole  aor  any  part  of  the  prsmissi  mortgaged 


shall  be  sold,  under  proceedinn  either  at  law 
or  equity,  for  the  recovery  or  the  principal 
or  interest  of  the  bonds,  H  beinf  tne  inten- 
tion and  agreement  of  the  parties  that  the 
mode  of  sale  provided  by  the  mortnge  **  shall 
be  exclusive  of  all  others.**  This  clause, 
however,  is  open  to  the  objection  of  attempt- 
ing to  provide  against  a  remedy  in  the  onli- 
nary  course  of  jimicial  proceedings,  and  oust 
the  jurisdiction  of  the  courts,  which,  as  is 
settled  by  the  uniform  current  of  authority^ 
cannot  be  done.  Hope  v.  International  Finan- 
cial 8oe,  L.  R.  4  Ch.  Div.  827 ;  Edtcardi  v. 
Aberayrcn  Mut.  8.  ln»,  ^Sm;.  L.  R  1 Q.  B.Div. 
588 ;  Ei^rUm  v.  Sqim,  4  Hurlst  <&  N.  848 ; 
8caU  V.  Avery,  8  Exch.  487 ;  iS.  C  5  H.  L. 
Cas.  811 ;  iKompecm  v.  Ohamoek,  8  T.  R. 
189 ;  MiteheU  v.  Ifarrii,  2  Ves.  Jr.  129 ;  lyfbe^ 
V.  Bristol  County,  8  Story,  800;  Noyee  v. 
Marth,  128  Mass.  288 ;  King  v.  Boward,  27 
Mo.  21 ;  Ckmner  v.  Drake,  I  Ohio  St.  188 ; 
IroU  V.  City  Ine.  Co.  1  Cliff.  489 ;  2  Story, 
Bq.  sec.  1457. 

Again,  it  is  evident  that  this  was  a  oon- 
dition  for  the  benefit  of  the  mntor  and  its 
assigns,  and  that  interveninff  iTenholders,  and 
those  who  have  purchased  the  propertv  under 
decrees  in  their  favor,  do  not  stand  in  a  po- 
sition to  take  advantage  of  this  covenant 
The  sole  object  of  the  covenant  was  to  pro- 
tect the  mortiragor  against  a  seizure  and  sale 
of  its  property  for  nonpayment  of  interest  or 
principal  at  the  mere  caprice  of  the  trustee, 
or  witnout  the  consent  of  a  muiiority  of  the 
bondholders,  and  it  has  no  application  to  a 
case  where  the  mortgagors  have  already  lost 
the  property  under  adverse  proceedings  in- 
stituted by  parties  liaving  no  connection  with 
the  mortgage. 

2.  The  validity  of  the  sale  in  the  state 
court  is  attacked  upon  the  ground  that  proper 
notice  of  Uie  proceedings  was  not  fiven  to 
the  plaintiff  in  this  case,  as  reouirea  by  the 
Florida  Statute,  which  provides,  in  sub- 
stance, that  nonresident  defendants  may  be 
required  to  appear,  if  residing  within  the 
United  States,  within  four  months,  by  a 
publication  to  be  made  onee  a  week  for  the 
four  months.  The  facts  with  renrd  to  the 
publication  in  this  case  are  as  follows :  On 
f^bruary  28,  1884,  Philip  J.  Canova  filed  a 
bill  in  tne  state  court  aeainst  the  Oreen  Cove 
Springs  and  Melrose  Railroad  Company.  The 
gravamen  of  the  bill  was  that  the  Company 
owed  Canova  over  $19,000  as  contractor,  and 
that  he  had  a  lien  as  such  contractor  superior 
to  the  lien  of  the  bonds  secured  by  the  mort- 
gage to  the  plaintiff  in  this  case.  Plaintiff 
was  not  named  as  defendant  in  that  bill.  On 
the  day  the  bill  was  filed  the  state  court  ap- 
pointed a  receiver  of  the  property. 

In  the  latter  part  of  July,  1884,  Budinff 
ton,  Wilson  &  Company  filed  a  bill  in  tne 
same  court  against  the  Oreen  Cove  Sprinn 
and  Melrose  Railroad  Company,  Philip  J. 
Canova,  the  Chester  Construction  Companv 
and  the  Ouaranty  Trust  and  Safe  Deposit 
Company,  plaintiff  in  this  suit,  to  recover 
for  labor  in  building  the  road,  and  to  enfcvoe 
the  payment  of  certain  of  these  bonds  de- 
posited with  it  as  collateral  security.  On 
the  8th  of  February,  1886,  these  two  suite  in 
the  state  court  were,  by  order  of  that  court, 
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roaaollilatcd,  ftad  thereafter  proceeded  as  one 
•BtL  Before  this  ooneolidation  was  etfected, 
fcow<tcf,  aod  on  Jnlj  99,  1884,  the  court 
■■ill  SB  order  that  the  Trust  and  Safe  De- 
posit Oonpanj  appear  and  answer  the  bill 
0ii  oonplafnt  oo  or  before  the  first  Mondaj  of 
Deeenber.  1884,  "otherwise  the  complain- 
aMi'  Mid  bill  shall  be  taken  pro  eonfe$$o.* 
U  WM  farther  ordered  that  this  order  **be 
pobllilked  oooe  a  week  for  four  months  in 
paper  published  in  Claj  Ck>unty.  Flor- 
*»•  only  eridenoe  of  publication  ap- 
fhn  tha  affldarit  of  H.  £.  Bemis,  the 
vm  manager  of  "The  Springs*  a  news- 
paper published  in  the  Town  of  Oreen  Cove 
flprian.  thai  the  foregoing  notice  "  was  duly 
pMMlMied  in  the  said  newspaper  tor  nine- 
isan  ooaMcntiTe  weeks  prior  to  this  date, 
le  the  beei  of  his  knowiedoe  and  belief.* 
TUe  aAdaTit  was  made  and  subscribed  the 
mk  &^  of  December,  1884.  The  testimony 
tartbtf  ealablished  tliat  the  newspaper  was 
pahHshed  on  Saturday  of  each  week,  and  as 
tte  OMBacer  swears  tnU  it  was  published  for 
•taceeea  cooeecutive  weeks  prior  to  this  date, 
the  lafll  publication  must  hsTe  been  upon 
Sstorday.  December  18,  and  the  first  publica- 
tfa»  OB  the  ith  of  August.  The  notice,  how- 
ever, required  the  absent  defendants  to  appear 
md  aaswer  the  bill  on  or  before  the  first  Mon- 
dsy  la  December,  which  was  the  first  day  of 
the  moBth ;  hence,  there  could  have  been  only 
siiiMteee  poblicatioos,  including  the  first  on 
the  Ml  of  August,  before  the  day  the  defend- 
saito  were  required  to  answer,  sad  from  this 
4By  to  the  first  Mcnday  of  December  would 
beoaly  114  days,  more  than  four  luf%ar  months 
bat  eight  days  less  than  four  'Mndw  months 
n/ga  bHove  the  flnt  of  December. 

"      TW  regularity  of  the  proceedings  then  re- 
BuliBS  itMlf  into  the  question  wBether  the 
that  publication  shall  be  made  once 
for  four  months  is  satisfied  by  a  pub- 
for  sixteen   weeks  or  four  lunar 
We  think  it  is  not.    It  is  the  set- 
tled law.  both  of  this  court  and  of  the  8u- 
Oourt   of    Florida,    that   the    word 
when  used  in  contrscts  or  statutes, 
be  ooostrued,  where  the  parties  hsTe  not 
elTce  glTen  to  it  a  definition,  and  there 
Is  mo  IwisiatiTe  prorision  on  the  subject,  to 
mesa  raWdar  and  not   lunar  montns.     In 
J^ei  T.  Aftkm  69  U.  8.  2  Wall.  1T7  [17 : 
Hn.  it  was  applied  to  proceedings  tor  the 
iuifcitiue  of  a  lease.    It  was  contended  in 
Cbat  eaae  that  in  the  abeence  of  any  legisla- 
tk^m  proTlsioo  on  the  subject,  the  term  must 
'  to  mean  lunar  and  not  calendar 
fa  accordance  with  the  English  rule, 
ia  held  that  the  term  was  not  techni- 
It  must  be  construed  in  its  ofdinary 
and  that  in  this  sense  caf- 
tha  are  always  understood.    In 
Aete,  SS  Fla.  48,  it  was  applied  to 
the  IJmltatloQ  by  law  of  the  time  tor  present- 
bill  of  exceptions  to  the  Judge  for 
the  court  holding  that  whm  the 
*  is  used  in  an  order  of  this  kind, 
meaning  is  giren  to  it  by  the 
order,  it  shiiuld  be  conrtrued 
calewiar  month.    *8uch  has 
construction  of  the  word 
ia  matters  of  practice.*    In 


both  cases  the  old  English  rule  was  alluded 
to  and  disapproTcd.  Indeed,  that  rule,  which 
was  apparently  general,  except  as  applied 
to  bills  of  exchange  and  other  commercial 
contracts,  never  seems  to  have  obtained  any 
substantial  foothold  in  this  country,  thougn 
followed  reluctantly  in  some  of  the  ol(Mr 
decisions,  and  has  been  practically  abolished 
in  all  the  States,  either  hy  express  statute  or 
by  ludicial  interpretation.  The  word  was 
hela  to  import  a  calendar  month  as  early  as 
1794,  in  the  Circuit  Court  for  the  District  of 
Pennsylyania,  in  constraint  an  Act  of  the 
Legislature  (BntdemU  ▼.  Vdust,  2  U.  8.  2 
Dall.  802  [1 :  8901},  and  in  1808,  in  the  Su- 
preme Juaicial  Court  of  Massachusetts,  it 
was  said  that  **in  this  State,  ss  well  before 
as  since  the  Revolution,  a  month  mentioned 
generally  in  any  Act  had  immemorial ly  been 
considered  as  a  calendar  month.*  A^ent  w, 
PixUy,  4  Mass.  460,  461.  Indeed  the  Enfflish 
rule  was  not  adopted  without  a  protest  from  1146| 
Lord  Eenyon,  one  of  the  most  eminent  of 
her  common- law  Judgea,  in  Laeon  t.  Bfoper, 
6  T.  R.  226,  and  was  abolished  by  statute  in 
18W.    18  A  14  Victoria,  chap.  ii. 

It  is  claimed,  howerer,  that  as  the  proceed- 
ing to  foreelose  this  deed  wss  in  rtm^  the 
se&ure  of  the  proper^  proceeded  against 
was  the  foundation  of  the  Jurisdiction  of  the 
court,  and  that  a  defective  publication  of 
notice,  though  it  might  reverse  a  judgment 
in  sudi  a  ease  for  error  in  departing  from 
the  directions  of  the  Statute,  does  not  render 
such  a  Judgment,  or  the  subsequent  proceed- 
ings, void :  and  the  case  of  CbMMr  v.  Bew- 
nobi,  77  U.  S.  10  Wall.  808  m:  9811,  Is 
relied  upon  in  support  of  this  position. 
While  the  ruling  of  this  court  in  that  case 
appears  to  have  been  that  Jurisdiction  is  ac- 
quired by  an  actual  seixure  of  the  propertv 
attadied,  and  that  defective  or  irregular  affi- 
davits and  publications  of  notice  do  not  ren- 
der such  a  Judgment  void,  the  case  really 
turned  upon  the  fact  that  the  suit  was  be^un 
by  a  seizure  of  the  property  of  the  defendant 
under  a  writ  of  attachment,  and  in  that  re- 
spect it  is  distinguishable  from  this  case : 
for  although  the  court  was  in  possession  of 
the  property  proceeded  against  in  the  bill 
filed  by  Budington,  Wilson  A  Co.,  to  which 
the  Trust  and  Safe  Deposit  Company  was 
defendant,  such  receiver  had  been  appointed 
upon  the  bill  filed  by  Canova,  to  which  the 
plaintiff  was  not  made  a  party;  and  the  order 
consolidatingthat  cause  with  the  suit  by 
Budington,  Wilson  A  Co.,  in  which  the 
plaintTtf  was  named  as  party,  and  in  which 
It  was  attempted  to  obtain  service  by  publi- 
cation, was  not  made  until  Februarr  6, 1886, 
two  months  after  the  expiration  ox  the  time 
within  which  the  notice  of  publication  re- 
quired the  plaintilf  to  answer,  and  after  a 
oecree  pro  wnfmito  had  been  taken  against  it. 
The  receivership  could  not  have  the  effect  of 
subjecting  the  property  to  the  oootrol  of  the 
court  in  the  particular  bill  filed  by  Buding- 
ton, Wilson  A  Co.  against  the  plaintiff,  until 
the  order  of  consolidation  whidi,  as  before 
stated,  was  after  the  time  limited  tor  plain-  .,^.. 
tifT's  appearance,  aad  after  an  ordermv  SMI-  1^47] 
/Mio  had  been  entered  against  it  Tlie  case 
of  0$cfptir  V.  B0ifnMM  was  one  where  property 
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the  Iftw  of  OonmM  under  which  it  exists. 
ProbmbW,  icooraing  to  a  fair  oonstniction  of 
the  National  Buik  Act,  the  power  is  not  ex- 
pressly ffi^en  to  appellant  to  purchase  and 
deal  in  bonds  of  the  character  in  question ; 
but  neither  is  it  expressly  prohibited  by  the 
Act  to  do  so,  and  there  is  a  proper  and  well 
recognized  difference  between  'the  case  of  an 
engagement  made  by  a  corporation  to  do  an 
act  expressly  prohibited  by  its  charter  or 

*2 1  iome  other  law  and  a  case  where  legislative 
-^  power  to  do  th»  act  has  not  been  granted.' 
See  mteheoek  ▼.  QcUveston,  96  U.  S.  841  [24 : 
6591,  And  numerous  authorities  there  cited. 
In  Chat  case  the  following  from  State  Board 
€f  AgricuUttre  y.  Oitieens  8t,  R,  Co.,  47 
Lid.  407,  was  quoted  with  approval :  'Al- 
though there  may  be  a  defect  of  power  in  a 
corporation  to  make  a  contract,  yet  if  a  con- 
tract made  by  it  is  not  in  violation  of  its 
charter  or  of  any  statute  prohibiting  it,  and 
the  corporation  has  by  its  promise  induced  a 
party  reiving  on  the  promise,  and  in  execu- 
tion of  tbe  contract,  to  expend  money  and 
perform  his  part  thereof,  the  corporation  is 
liable  on  the  contract.  *  If  the  special  find- 
ings of  the  jury  in  this  case  be  taken  as  true, 
there  needs  no  argument  to  show  that  the  rule 
thus  laid  down  applies  to  the  contract  we  are 
considttinff,  and  to  adopt  the  opposite  of  that 
rule  would  invite  a  disregard  of  the  provis- 
'  ions  of  tiie  National  Bank  Act,  as  well  as 
fraud  and  bad  faith  towards  those  dealing 
with  a  corporation  existing  under  it." 

Upon  the  question  raised  by  the  defendant 
in  error  as  to  the  jurisdiction  of  this  court, 
it  is  sufficient  to  say  that  the  fifth  paragraph 
of  tiie  answer,  to  wnich  a  demurrer  was  sus- 
tained, and  one  of  the  defendant's  requests 
for  instructions,  which  was  refused,  proceed- 
ed alike  upon  Uie  ground  that  the  Bank  wss 
forbidden  by  the  National  Banking  Act  to 
make  the  contract  or  agreement  set  out  in  the 
p-\tition,  and,  consequently,  that  it  was  ex- 
empted from  liability  to  the  plaintiff  upon 
any  ground  whatever.  The  exemption  or 
immunity  thus  specially  set  up  in  the  court 
of  original  jurisaiction,  and  reasserted  in  the 
Court  of  Appeals  of  Kentucky,  having  been 
denied  by  the  judgment,  the  authority  of  this 
court  to  re-examine  that  judgment,  so  far  as 
it  determines  that  no  such  exemption  or  im- 
munity as  that  claimed  by  the  Bank,  under 
the  Act  of  Congress,  exists,  is  entirely  clear. 
That  the  Court  of  Appeals  of  Kentucky  may 
have  held  the  Bank  liable  independently  of 
the  question  whether  the  Act  of  Congress 
forbade  or  did  not  forbid  a  national  bank 
from  making  such  a  contract  as  the  petition 
recites,  does  not  show  a  want  of  jurisdiction 
in  this  court ;  for  the  defendant's  contention 

3]  was,  and  is,  that  consistently  with  the  Act 
of  Congress  it  cannot  be  held  liable  to  the 
plaintiff  upon  any  ground. OSo  that  the  judg- 
ment necessarily  aetermined,  adversely  to  the 
Bank,  that  it  bad  no  such  exemption  or  im- 
munity as  it  asserts  in  virtue  of  the  National 
Banking  Act.  It  is  not  a  case — if  the  Bank 
be  right  in  its  contention — in  which  the 
judgment  can  rest  upon  some  ground  of  gen- 
eral law,  adverted  to  by  the  state  court,  and 
■ufflciently  broad  to  support  it  without  ref- 
erence to  the  Act  of  Congress  as  interpreted 
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by  the  Bank.  We  must  theref on  inqiiin 
whether  the  Act  of  Congress  proCecU  the 
Bank  from  liability  to  the  plaintiir  in  aaj 
aspect  in  which  his  claim  may  be  regarded 

Whether  the  agreement  set  out  in  the  pe- 
tition for  the  sale  of  the  plaintiif'a  bonds 
was  made  by  the  cashier  of  the  Bank  upon 
his  individual  account,  or  for  the  Bank,  la 
not  a  question  before  us.  That  was  oondn- 
sively  determined  by  the  finding  of  the  Jniy. 
We  haye  no  authority  to  review  the  fiiMling 
upon  that  point,  and  must  assume,  in  confor- 
mity with  the  finding,  that  the  bonds  wevs 
sold,  by  Towasend  to  the  Bank,  at  a  given 
price,  and  thar-  the  Bank  aneed  to  replaos 
them  to  him  at  tne  same  or  a  less  inioe,  npon 
demand.  ^ 

It  is  undoubtedly  true,  as  contended  by  the 
defendant,  that  the  National  Banking  Act  is 
an  enabling  Act  for  all  associations  organised 
under  it,  and  that  a  national  bank  cannot 
rightfully  exercise  any  powers  except  those 
expressly  granted  by  Uiat  Act,  or  snch  inci- 
dental powers  as  are  necessaiy  to  carry  on  tiie 
business  of  banking  for  which  it  was  estab- 
lished. The  Statute  declares  that  a  national 
banking  institution  shall  have  power  ** to  ex- 
ercise, by  its  board  of  directors,  or  duly  an* 
thorized  officers  or  agents,  subiect  to  law,  all 
such  incidental  powers  as  shall  be  necesssxy 
to  carry  on  the  business  of  banking ;  by  dis- 
counting and  negotiating  promissory  nolei^ 
drafts,  bills  of  exchange  and  other  evidences 
of  debt ;  by  receiving  deposits ;  by  buying 
and  selling  exchange,  coin  and  bullion:  uj 
loaning  money  on  personal  security,  and  bj 
obtaining,  issuing  and  circulating  notes  se- 
cording  to  the  provisions"  of  title  tt  of  the 
Revised  Statutes. 

Now,  the  contention  of  the  Bank  is  thsk 
the  purchase  of  the  bonds  in  question,  ate 
named  price,  under  an  agreement  to  replsM 
them  to  the  plaintiff  at  the  same  or  a  ]«• 
price,  upon  the  demand  of  the  plaintiif,  wm 
not  banking  business  in  any  proper  or  legiti- 
mate  sense,— certainly  not  oi  the  kind  it  wm 
authorized  by  the  Statute  to  conduct.  In  thi  C 
view  we  take  of  this  case,  it  is  unneoesssiy 
to  determine  that  question,  ox  to  discuss  the 
authorities  cited  to  show  that  such  a  conUiei 
as  the  one  set  out  in  the  petition  is  not  em- 
braced by  any  of  the  clauses  of  the  Statnls 
specifying  the  different  modes  by  whidisot- 
tional  bank  may  carry  on  the  business  of 
banking.  If  it  be  assumed,  in  aocordanos 
with  the  Bank's  contention,  that  it  was  with- 
out power  to  purchase  these  bonds,  to  be  le- 
placed  to  the  plaintiff,  on  demand,  the  ques- 
tion would  still  remain,  whether,  notwith- 
standing the  Act  of  Congress  defining  and 
limiting  its  powers,  it  wss  exempt  from  lia- 
bility to  the  plaintiff  for  the  value  of  the 
boncfs,  if  it  refused,  upon  demand,  to  replaos 
or  surrender  them  at  the  same  or  a  less  pries. 

It  would  seem,  upon  defendant's  theory  of 
its  powers,  to  be  too  clear  to  admit  of  dis- 
pute that  the  Act  of  Congress  does  not  gits 
a  national  bank  an  absolute  rigdit  to  rrtais 
bonds  coming  into  its  poesessionTby  purchsss, 
under  a  contract  which  it  was  without  an- 
thority  to  make.  True,  it  is  not  under  a  duty 
to  surrender  possession  until  reimbursed  Um 
full  amount  due  to  it ;  it  has  the  right  to  hoM 
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tbe  bonds  as  aecuiitj  for  the  return  of  the 
coasidentioo  paid  for  them ;  but  when  such 
amonnt  is  returned,  or  tendered  back  to  it,  and 
'^lie  sunender  of  the  bonds  is  demandedL  its 
Authority  to  retain  them  no  longer  exists. 
And  from  the  time  of  such  demand  and  its  re- 
fusal to  return  the  bonds  to  the  Tendor  or 
owner,  it  becomes  liable  for  their  value  upon 
|ioands  apart  from  the  contract  under  which 
It  obtained  them.    It  could  not  rightfully 
hold  them  under  or  by  virtue  of  the  contract, 
and  at  the  same  time  refuse  to  comply  with 
the  tenns  of  purchase.    If  the  bank's  want 
of  power,  unaer  the  Statute,  to  make  such  a 
eontract  of  purchase  may  be  pleaded  in  bar 
<i  til  cl^ms  against  it  based  upon  the  con- 
tnct— and  we  are  assuming,  for  the  purposes 
<i  this  case,  that  it  may  be — it  is  bound, 
moa  demand,  accompanfed  by  a  tender  back 
«f  the  price  it  PJ^d,  to  surrender  the  bonds 
to  its  vendor.    The  Bank,  in  this  case,  in- 
•istinE  that  it  obtained  the  bonds  of   the 
pUinnff  in  violation  of  the  Act  of  Congress, 
u  bound,  upon  being  made  whole,  to  return 
than  to  him.    No  exemption  or  immunitj 
from  this  principle  of  right  and  duty  is 
^fen  by  the  National  BaiULing  Act.    *^The 
Dbligation  to  do  Justice,"  this  court  said  in 
Martk  v.  FuUan  Omnty,  77  U.  S.  10  Wall. 
4:8,  684    riO:  1040,  10421,  ''rests  upon  all 
penons,  natural  and  artificial,  and  if  a  county 
«blains  the  money  or  property  of  others  with- 
4nt  anthority,  ttiis  law,  independently  of  any 
ititote,  will  compel  restitution  or  compensa- 
tion."   '"This,"   it  was  further  said,  ''is  a 
i«y  diiferent  thing  from  enforcing  an  obliga- 
tion attempted  to  M  created  in  one  way,  when 
(be  statute  declares  that  it  shall  only  be 
created  in  another  and  different  wav. "    Upon 
this  obligation  to  do  Justice  rests  the  decision 
ialMMana  v.  Wood,  102  U.  S.  294,  298,  299 
[M:  15SK,  IVS],  where  this  court  held  a  mu- 
•idpal  oorpOTation  liable  to  an  action  for 
aoiM^  reoeived  on  bonds  issued  bv  it,  and 
which,   being  issued  without  authority  of 
law,  were  invalid.    The  money  it  got  was 
fiiid  to  it  in  the  belief  that  the  bonds  were 
vdid  obligations  of   the  corporation,   and 
tlierefore  was  paid  by  mistake.    After  citing 
JKmo  v.  Marferlan,  2  Burr.  1005,  in  which 
it  WIS  said  that  an  action  lies  for  money  paid 
bf  mistake,  or  upon  a  consideration  which 
^pens  to  fail,  or  for  money  got  through 
imposition,  and  also  Mar»h  v.  Fulton  Ooun- 
^,  the  court,  speaking  bv  Chief  Juttiee  Waite, 
iiid  that  the  law  Iraplied  from  what  was 
4ooe  a  contract  "that  the  city  would,  on  de- 
■tad,  return  the  money  paid  to  it  by  mis- 
take, and,  as  the  money  was  got  under  a  form 
^  obligatimi  which  was  apparently  ffood, 
thit  intmst  should  be  paid  at  the  legal  rate 
torn  the  time  the  obligation  was  denied. " 
So,  in  Farkenburg   v     Brown,  106  U.  S. 
487,  508  [27:  288,  245], --involving  the  lia- 
lulity  of  a  municipal  corporation  upon  bonds 
iaoed  in  its  name  and  secured  bv  deed  of 
trust  given  by  the  person  to  whom    they 
were  loaned,  and  which  bonds  were  held  to 
he  void  for  want  of  authority  to   execute 
them,— the  court  said :    "But,  notwithstand- 
iag  the  invalidity  of  the  twnds  and  of  the 
trust,  the  O'Briens  had  the  riffht  to  reclaim 
the  pruperty  and  call  on  the  city  to  account 


for  it.  The  enforcement  of  such  right  is  not 
in  affirmance  of  the  illegal  contract,  but  is  in 
disafllrmance  of  it,  ana  seeks  to  prevent  the 
city  from  retaining  the  benefit  which  it  has 
derived  from  the  unlawful  act.  2  Ck>m.  Cont. 
109.  There  was  no  illeffality  in  the  mere 
putting  of  the  property  by  the  O'Briens  in 
the  hands  of  the  city.  To  deny  a  remedy  to 
reclaim  it  Is  to  give  effect  to  the  illegal  con- 
tract. The  illegality  of  the  contract  does 
not  arise  from  any  moral  turpitude.  The 
property  was  transferred  under  a  contract 
which  was  merely  malum  prohilntum,  and 
where  the  city  was  the  principal  offender. 
In  such  a  case  the  party  receiving  may  be 
made  to  refund  to  tne  person  from  whom  it 
has  reoeived  the  property  for  the  unauthorized 
purpose,  the  value  of  that  which  it  has  ac- 
tually  received,"— citing  White  y.  Franklin 
Bank,  22  Pick.  181 ;  MorviUe  v.  American 
Iraet  8oc,,  123  Mass.  129,  and  Datie  v.  Old 
CoUiwy  R,  Co.,  182  Mass.  258,  275.  See  also 
Hitchcoek  v.  Qalteetan,  96  U.  S.  841,  851  [24 : 
659,  6621 ;  ChamMfn  v.  County  of  Douglas, 
107  U.  S.  848.  856,  857  [27:.  878,  881,  882]  ; 
SaU  Lake  City  v.  HoUister,  118  U.  S.  250, 
268  [80 :  176,  1781 ;  Clark  v.  Saline  County 
Comr$,  9  Neb.  516;  Primental  v.  San  Fran- 
deco,  21  Gal.  862. 

We  have  said  that  the  Bank  could  hold  the 
bonds,  even  if  obtained  by  it  without  author- 
ity of  law,  as  security  for  the  money  advanoEKi 
to  the  plaintiff  for  them.     This   is  only  an 
application  of  the  principle  announced  by 
this  court  in  several  cases  involving  the  va- 
lidity of   transactions  by    national    banks. 
In  Union  Nat,  Bank  v.  Matthews,  98  U.  S.  621 
[25 :  188] ,  it  appeared  that  a  national  bank 
loaned  money  upon  the  security  of  a  note  and 
a  deed  of  trust  of  lands,  both  of  which  were 
assigned  to  it.     The  Statute  declared  that  a 
national    banking    association    could    loan 
money  "on  personal  securitv, "  and  could  pur- 
chase, hold  and  convev  real  estate  for  certain 
named  purposes,  "  ana  for  no  others, "  among 
which  was  not  included  the  securing  of  a  pres- 
ent loan  of  money  by  a  deed  of  trust  or  mort- 
gage on  real  property.     The  court,  while  as- 
suming that  the  Statute,  by  clear  implication, 
forbade  the  bank  from  making  a  loan  on  real 
estate,  refused  to  restrain  the  bank  from  en- 
forcing the  deed  of  trust.    The  decision  went 
upon  these  grounds:    That  the  bank  parted 
with  its  money  in  good  faith ;  that  the  ques- 
tion as  to  the  violation  of  its  charter,  by 
taking  title  to  real  estate  for  puiposes  un- 
authorized by  law,  could  be  raised  only  by 
the  government  in  a  direct  proceeding  for 
that  purpoHO ;  and  that   it  was  not  open  to 
the  plaintiff  in  that  suit,  who  had  contracted 
witli  the  bank,  to  raise  any  such  Question  in 
Older  to  defeat  Uie  collection  of  the  amount 
loaned.    If  any  doubt  existed  as  to  the  scope 
of  the  decision  in  that  case,  it  was  removed 
by  National  Bank  of  Oeheeee  v.  Whitney,  108 
U.  S.  99  [26:  448],  where  it  was  held  that 
the  right  of  a  national  bank  to  enforce  a 
mortgage  of  real  estate  taken  by  it  to  secure 
indebt^ess  then  existing,  ss  well  as  future 
advances,  could  not  be  questioned  by  the 
debtor,  and  that  a  disregard  bv  the  bank  of 
the  provisions  of  the  Act  of  Congress  npoa 
that  subject  only  laid  the  association  open  to 
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proceediDgs  bj  the  goTemmeut   for  exercis-  OEOROE  E.  JOHNSON,  Appt., 

ing  powers  not  conferred  by  law,  *; 

Tbe  Bank  having  then  tiie  right  to  bold  DANIEL  W.  POWEKS  bt  ai-,  Ezen 

the  bondfl  until  reimbureed  for  its  advuicea,  of  Jokn  Ckaio,  Deceaaed,  bt  aLw 

but  being  bound,  upon  implied  contract,  to 

return  them,  on  demand,  when   repudiating  (See  B.  C.  Beporter'a  ed.  Ut-IH,) 

aB  illegal  the  agreement  under  which  it  got  £,^,  ^  adminiMtration  cprJir  n 

fusing  to  suwender  them  to  the  plaintiff.     In  ^  ^  Tea.  and  in  peraonini,  i^dfwwni 

conaideriDg  thia  question  we  assume  that  the  ..,_,                            f«ou"»<u,  «nwiw  ^™ 
Bank  had  the  bonds  in  its  posaesBion  as  well 

when  this  action  was  brought  as  when   it  l  I 

declined  to  compl;  with  the   plaintiff's  de-  conternopowesberonda 

mand  for  the  contract.     It  la  neither  alleged      ""' * — ■■-—■—--  - 


r  proved  that  it  bad  disposed  of  the  bonds      talnanyanB 
ior  to  such  demand.     The  jury  found  that      »•■  beW  In  ai 


prior  to  such  demand.     The  jury  fi_ _... 

it  purchaaed  the  bonds,  and,  the  contrary  not  ^  -^  Judament  m 
appearing,  the  presumption  was  that  it  held      o*-*"  •«  ""—•'«- 
Uiem  even  at  the  commencement  of  the  ac- 
tion.    The  amount  found  in  plaintiff's  favta      „„„„^^  p,„^ 

E.    A  Judgment  M  rwH  binds  only  tfaa  t 


dWeraot  penon,  appointed  tbeie. 


upon  its  part  with  the  alleged  contract.     The 

result  is    substantially   the  same  as   if  the 

plaintiff  had  tendered  back  the  amount  re-  wKii  them. 

ceived  from  the  Bank  and  demanded  a  return  [iq'o  147J 

of  the  bonds  or  their  value ;  in  which  case  it  Argued  Jan.  US,  13,  1891.     D«eidad  Martk  $ 

would  have  been  liable  for  tbe  value  of  the  laat                                    ' 

bonds,  at  least,  at  the  time  of  the  demand. 

It  is  unnecessarv  to   discusa   the  conQicting 

decisions  aa  Ui  Hie  general  rule  defining  the    . . 

proper  measure  of  daraagea  where  personal  trict  of  New  York  In  favorof  ciefeDd«atab_ 

property    ia    wrongfully    detained.     If    the  actionbyone  wholsadminlBtrator aodcnditor 

proof  showed  that  the  bonds  were  of  greater  In  Michigan  In  behalf  of  himself  aod  all  oihtr 

value  at  or  before  the  time  of  trial  Uian  at  creditors  of  a  decedent  •gsinst    cUiiaii  4f 

the  time  of  the  demand   for  their   return,  a  New  York  alleged  to  hold  real  eMate  in  New 

different  question  would  be  presented.    Qali-  York  under  conToyances  made  \iw  4«wMfaiiil  b 

glutr   y.  Jotui,  129  U.    S.   198,  201   [82 :  SSS,  fraud  of  creditors.     Affirmed. 

6611.    In  this  case  it  appears  that  there  was  Tbe  facts  are  stated  In  the  opinloa. 

no  difference   in  their  value  at  those  respec-  Moan.   Aiunuta*  H.  TItIwiI,   B.  J. 

live  dates.     The  Bank,  if  liable  at  all,  is  May,  Joteph  P.  jniitmum  aod  Ottrfi  W. 

certainly  liable,   in  this  case,  for  the  value  Sat^,  for  appellaoti 

of  the  bonds  at  the  time  it  refused,  upon  The  lutisdictlon  to  entertain  thla  UU  ii  tto 

demand,  to  restore  them.    It  was  not  In  de-  original  Jurisdiction  of  chanceiT  qtst  tiiMi 

fault,  under  the  alleged  contract,  until  the  which  tncludes  thia  bnuich  of  MlmiiilaU  ' 

plaintiff's  demand  for  its  performance;  for  A<iair  y.  8fiaw,  1  Scb.  A  Let  Wi;  j 

until  then  its  possession  of  the  bonds  wss  y,  Bieiardi,  1  HascHi,  881;  JJaiett  r,  Bmt,  > 

with  his  consent.     Until  demand,  the  plain-  Pick.  187;  1  Story,  Eq.  Jur.  g  548. 

tiff  had  not  manifested  his  will  to  have  them  Tboae  probate  prowedlngs  are  judldal,  nd 

restored  to  htm.    The  conyerslon  occurred  Import  absolute  verity  and  conclnwyeif. 

when  the  defendant  repudiated   all   obliga-  FiiA  v.  Motm,  8  Mich.  84;  dark  t.  Dnlt, 

tion  to  perform  >e  contract  or  denied  ^t  83  Mich.  IS?;  Fe-<tie  v.  Met'utdUBn,  40  Htt. 

any  such  contract  was  ever  made,  and  yet  244;  Didtinion  v.  Stater,  44  Klcb.  CM;  Jh» 

held  on   to  the   bonds  as   its   property.     We  ntn;  v.    William*,   2   Hich.   IM;     Avm  t. 

say  held  on  to  them,  because  the  jury  has  Forteht,  48  Mich.  496;  Ohurek  t.  BoUemk,  41 

found,  and  we  must  take  It  to  be  true,  that  Hich.  80;  Wirugar  t.  Xsuiand,  44  Mich.  NT; 

the  Bank,  and  not  Barclay  on  his  individual  Jamaon  y.  Ba^er,  66  Wla.  680. 

account,  purchased  them.  Mr.  WUIIab  r.  Co^aweU.  for  appsDM: 

Our  conclusion  upon  the  whole  case,  so  The  plalntilT  has  do  standing  In  oomt  epca 

far  as  the  questions  arising  In  It  may  be  re-  which  be  can  maintain  this  btiL 

viewed  by  thla  court.  Is  that,  it  the  Bank  bad  Noonant.  Bradltif,  76  U.  B.  V  Wall  8M(U: 


tlon,  it  is  yet  not  exempt,  bv  reason  of  any-  Oreent.  Ev.  §£688,  68B;  2  Riilllpa,  Er.  lOoww 

thing   In  the  National   Banking  Act,    from  &  H.  Notea,  Edw.  ed.)  411,  tuU  TTS;  8IhU% 

liability  to  the  plaintiff  for  £b  difference  Bv.  SIS. 

between  the  t)rice  it  paid  for  them  and  their  The  plaintiff  has  no  standing  in  eonit  ai  a 

value  at  the  time  it  refused,  upon  plaintiff's  ctedilor,  because  hehasnotezMiuted  ttH'ip' 

demand,  to  comply  with  the  contract  made  remedy. 

by  It  for  tbelr  purchase  and  held  on  to  the  Ocean  Nat.  Bank  v.  Oteott.  46  H.  T.  Ui 

bonds.  AUjpt  v.  Thnrtbin,  68  H.  Y.  6U;  Ate  *.  R- 

Jvdgmmt  *^kt»A  tm.  67  N.  Y.  964;  Adtt  v.  Bifiw.  81  N.  Y. 
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the  bonds  aa  aecurltj  for  the  retani  of  the 
cootidefa^oa  paid  for  them ;  but  when  such 
amount  ia  retomed,  or  tendered  back  to  it,  and 
'^he  sorrttider  of  the  bonds  is  demanded,  its 
Attthority  to  retain  them  no  longer  exists. 
And  from  the  time  of  such  demand  and  its  re- 
foaal  to  return  the  bonds  to  the  vendor  or 
owner,  it  becomes  liable  for  their  Talue  upon 
nounds  apart  from  the  contract  under  which 
it  obtained  them.  It  could  not  rightfully 
bold  them  under  or  by  virtue  of  the  contract, 
and  at  the  same  time  refuse  to  comply  with 
the  terms  of  purchase.  If  the  bank's  want 
of  power,  onaer  the  Statute,  to  make  such  a 
contract  of  purchase  may  be  pleaded  in  bar 
of  all  claims  against  it  based  upon  the  con- 
tract—and we  are  assuming,  for  the  purposes 
of  this  case,  that  it  may  be — it  is  bound, 
-^1  upon  demand,  accompanied  by  a  tender  back 
*^  of  the  price  it  paid,  to  surrender  the  bonds 
to  its  vendor.  The  Bank,  in  this  case,  in- 
tistinff  that  it  obtained  the  bonds  of  the 
plaintiir  in  violation  of  the  Act  of  Congress, 
is  bound,  upon  being  made  whole,  to  return 
tb«n  to  him.  No  exemption  or  immunity 
from  this  principle  of  right  and  duty  is 
given  by  the  National  Banking  Act.  ^'^The 
Dbligatron  to  do  justice,"  this  court  said  in 
Manh  V.  FaUan  Countp,  77  U.  S.  10  Wall. 
^8,  684  \19:  1040,  10421,  "rests  upon  all 
persons,  natural  and  artificial,  and  if  a  county 
obtains  the  money  or  property  of  others  with- 
oat  authority,  the  law,  independently  of  any 
statute,  will  compel  restitution  or  compensa- 
tion." "This,"  it  was  further  said,  "is  a 
very  different  thing  from  enforcing  an  obliga- 
tion attempted  to  he  created  in  one  way,  when 
the  statute  declares  that  it  shall  only  be 
created  in  another  and  different  way. "  Upon 
this  obligation  to  do  justice  rests  the  decision 
in  Louis&na  v.  Wood,  102  U.  8.  294,  298,  290 
[98:  158,  155],  where  this  court  held  a  mu- 
oidpal  corporation  liable  to  an  action  for 
money  received  on  bonds  issued  bv  it,  and 
which,  being  issued  without  authority  of 
law,  were  invalid.  The  money  it  ffot  was 
paid  to  it  in  the  belief  that  the  bonds  were 
valid  obligations  of  the  corporation,  and 
thereforo  was  paid  by  mistake.  Aiter  citing 
Mim$  V.  Matferlan,  2  Burr.  1006,  in  which 
it  was  said  that  an  action  lies  for  money  paid 
by  mistake,  or  upon  a  consideration  which 
happens  to  fail,  or  for  money  got  through 
imposition,  and  also  Manh  v.  Fulton  Ooun- 
^If,  the  court,  speaking  bv  Chief  Justice  Waite, 
^d  that  the  law  implied  from  what  was 
<ione  a  contract "  that  the  city  would,  on  de- 
mand, rotum  the  money  paid  to  it  by  mis- 
take, and,  as  the  money  was  got  under  a  form 
of  Obligation  which  was  apparently  ffood, 
that  Interest  should  be  paid  at  the  legal  rate 
from  the  time  the  obligation  was  denied. " 
So,  in  Parkertburg  v  Brown,  106  U.  8. 
487,  608  [27:  288,  246], --involving  the  lia- 
bility of  a  municipal  corporation  upon  bonds 
iisued  in  its  name  and  secured  bv  deed  of 
trust  given  by  the  person  to  wnom  they 
were  loaned,  and  which  bonds  were  held  to 
be  void  for  want  of  authority  to  execute 
them, — the  court  said :  **  But,  notwithstand- 
ing Uie  Invalidity  of  the  bonds  and  of  the 
4rust,  the  O'Briens  had  the  riffht  to  reclaim 
the  property  and  call  on  the  city  to  account 

tttu,& 


for  it.  The  enforcement  of  such  ri^  is  not 
in  affirmance  of  the  illegal  contract,  but  is  in  [76] 
disaffirmance  of  it,  anase^s  to  prevent  the 
city  from  retaining  the  benefit  which  it  has 
derived  from  the  unlawful  act.  2  Com.  Cont. 
109.  There  was  no  illegality  in  the  mere 
putting  of  the  property  by  the  O'Briens  in 
the  hands  of  the  city.  To  deny  a  remedy  to 
reclaim  it  is  to  give  effect  to  the  illegal  con- 
tract. The  illegality  of  the  contract  does 
not  arise  from  any  moral  turpitude.  The 
property  was  transferred  under  a  amtract 
which  was  merely  malum  prohibitum,  and 
where  the  city  was  the  principal  offender. 
In  such  a  case  the  party  receiving  may  be 
made  to  refund  to  tne  person  from  whom  it 
has  received  the  property  for  the  unauthorized 
purpose,  the  value  of  that  which  it  has  ac- 
tually received,**— citing  White  v,  Franklin 
Bank,  22  Pick.  181;  MorviUe  v.  Am^triean 
Iract  Soe.,  128  Mass.  129,  and  Daoi$  v.  (M 
OoUmy  B.  Oo„  182  Mass.  268.  276.  See  also 
Hitdusoek  v.  GaltetUm,  96  U.  S.  841,  861  [24 : 
669,  662]  ;  Chapman  v.  Counip  of  DougUu, 
107  U.  8.  848,  866,  867  [27:.  878,  881,  8821; 
8aU  Lake  CUy  v.  EoUi^,  118  U.  8.  266, 
268  [80 :  176,  1781 :  Clark  v.  SaUne  County 
Comre.  9  Neb.  616;  Prim/tnUU  v.  San  Fran- 
Cisco,  21  Gal.  862. 

We  have  said  that  the  Bank  could  hold  the 
bonds,  even  if  obtained  by  it  without  author- 
ity of  law,  as  security  for  the  money  advanced 
to  the  plaintiff  for  them.  This  is  onl  v  an 
application  of  the  principle  anoounced  by 
this  court  in  several  cases  involving  the  va- 
lidly of  transactions  by  national  banks. 
In  tfnian  Nat.  Bank  v.  Matthewe,  98  U.  8.  621 
[26:  188],  it  appeared  that  a  national  bank 
loaned  money  upon  the  security  of  a  note  and 
a  deed  of  trust  of  lands,  both  of  which  were 
assigned  to  it.  The  Statute  declared  that  a 
national  banking  association  could  loan 
money  **  on  personal  security,  **  and  could  pur- 
chase, hold  and  convev  real  estate  for  certain 
named  purposes,  ''ana  for  no  others,"  among 
which  was  not  included  the  securing  of  a  pres- 
ent  loan  of  money  by  a  deed  of  trust  or  mort- 
gage on  real  property.  The  court,  while  as- 
suming that  the  Statute,  by  clear  implication, 
forbade  the  bank  from  making  a  loan  on  real 
estate,  refused  to  restrain  the  bank  from  en- 
forcing the  deed  of  trust.  The  decision  went 
upon  tnese  grounds:  That  the  bank  parted 
with  its  money  in  good  faith ;  that  the  ques-  [77] 
tion  as  to  the  violation  of  its  charter,  by 
taking  title  to  real  estate  for  puiposes  un- 
authorized by  law,  could  be  raised  only  by 
the  government  in  a  direct  proceeding  for 
that  purpose ;  and  that  it  was  not  open  to 
the  plaintiff  in  that  suit,  who  had  contracted 
with  the  bank,  to  reise  any  such  question  in 
order  to  defeat  the  collection  of  the  amount 
loaned.  If  any  doubt  existed  as  to  the  scope 
of  the  decision  in  that  case,  it  was  removed 
by  National  Bank  of  Oehesee  v.  Whitney,  108 
U.  8.  99  [26:  448],  where  it  was  held  that 
the  right  of  a  national  bank  to  enforce  a 
mortgage  of  real  estate  taken  by  it  to  secure 
indebti^ess  then  existing,  as  well  as  future 
advances,  could  not  be  questioned  by  ths 
debtor,  and  that  a  disregud  br  the  bank  of 
the  provisions  of  the  Act  of  Oongress  upon 
that  subject  only  laid  the  association  open  to 
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proceedings  by  the  govemment   for  exercis-  GEORGE  K  JOHNSON,  AppL, 

Ing  powers  not  conferred  by  law.  «. 

The  Bank  having  then  the  right  to  hold  DANIEL  W.   POWERS  bt  al.,  EzBcnlon 

the  bonds  until  reimbursed  for  its  advances,  of  John  Cbaig,  Deceased,  bt  au 
but  being  bound,  upon  implied  contract,  to 

return  them,  on  demand,  when  repudiating  C3ee  B.  C  Beporter^  ed.  IGfUiaSil 

fhoii'^fhi  ^It'^^fS*  r«  L>'Jh«'^™«,?^J  J^*^*  '^  odminMratiofi  confer  tu,  tttrmtrnt- 

for  which  It  may  be  held  liable  upon  ite  re-  ^  etidenee^l&t  in  Inothtr  BtuU-Mio- 

fusing  to  surrender  them  to  the  plaintiff.    In  __^  ,„  „_,•' „rf  «„  -„^„.„  jiSJSi-vSL 


rn^ilering  ttlsTu^ton  we""^,iSie '^^  the  -«*•  ^  rem  «,«i  in  personam.  H^^ 

Bank  had  the  bonds  in  its  possession  as  well 

when  this  action  was   brought  as   when    it  i.   Letters  of  administration  granted  In  one  8tat» 

declined  to  comply  with  the  plaintiff's  de-  confer  no  power  beyond  the  limits  of  tbst  Stata. 

mand  for  the  contract.     It  is  neither  alleged  and  cannot  authorize  the  administrator  to  rnain- 

nor  proved  that  it  had  disposed  of  tiie  bonds  tain  any  suit  in  the  couna,  either  state  or  natloii- 

prior  to  such  demand.     The  jury  found  that  ^  l»eld  in  any  other  State. 

it  purchased  the  bonds,  and,  the  contrary  not  ^   J^  Judgment  against  an  administzator  In  on* 

appearing,  the  presumption  was  that  it  held  8***®  ^  no  evidence  of  debt  in  a  sohsegoent  suit 


them  even  at  the  commencement  of  the  ac-  ^^  *5S  "™S  P"^^  ***  anottier  State, 

tion.    The  amount  found  in  plaintiff's  favor  5?^^?^^!!;?^?!^^                      "SI*  ■ 

was  the  difference  between  the  price  paid  by  SSSXSS^v2?2^o^^  ScSSSf  ^ 

the  Bank  and  the  value  of  the  bonds  at  the  .     f^^^f^  t7^^^^^      y^^ 

time    the    plaintiff   demanded    compliance  ^  J^^^SlT^eSn^iTtl^^^^t^^^ 

upon  Its  part  with  the  alleged  contract.     The  ^nd  a  judgment  <n  perwmom  Unds  only  tte 

result  IS    substantially   the  same  as  ii  the  partiee  to  that  Judgment  and  tlioae  In  privity 

plaintiff  had  tendered  back  the  amount  re-  with  them. 

ceived  from  the  Bank  and  demanded  a  return  [Xo.  147.] 

of  the  bonds  or  their  value ;  in  which  case  it  Argued  Jan,  IS,  IS,  1891.    Decided  Martk  $ 

would  have  been  liable  for  the  value  of  the  1891,                               ' 

bonds,  at  least,  at  the  time  of  the  demand. 

It  is  unnecessary  to  discuss  the  conflicting  A  PPEAL  from  a  decree  of  the  Circuit  Oout 

decisions  as  tf>  the  general  rule  defining  the  xl  of  the  United  States  for  the  Korihexn  Dii- 

proper  measure  of  damages  where  personal  trict  of  New  Tork  in  favor  of  defendanti  iD  to 

property    is   wrongfully    detained.    If  the  action  by  one  who  is  administrator  and  creditor 

proof  showed  that  the  bonds  were  of  greater  in  Michigan  in  behalf  of  himself  and  all  other 

value  at  or  before  the  time  of  trial  than  at  creditors  of  a  decedent  against    citiaais  ^ 

the  time  of  the  demand   for  their  return,  a  New  Tork  alleged  to  hold  real  estate  in  New 

different  question  would  be  presented.    Oali-  Tork  under  conveyances  made  by  decedent  ia 

gher  v.  Janes,  129  U.    S.  198,  201  [82 :  658,  fraud  of  creditors.     Affirmed, 

6611 .     In  this  case  it  appeara  that  tnere  was  The  facts  are  stated  In  the  opinioii. 

no  difference  in  their  value  at  tiiose  respec-  Mesere,  Au|riuitaa  H.  GmrUuid*  H,  J, 

tive   dates.     The  Bank,  if  liable  at  all,  is  May,  Joseph  F,  WhiUemare  and   Oeerge  W. 

certainly  liable,  in  this  case,  for  the  value  Bates,  for  appellant: 

of  the  bonds  at  the  time  it  refused,  upon  The  lurisdiction  to  entertain  this  bill  is  tbs 

demand,  to  restore  them.    It  was  not  in  de-  original  jurisdiction  of  chancery  over  troitiw 

fault,  under  the  alleged  contract,  until  the  which  indudes  this  brandi  of  administiatioai 

plaintiff's  demand  for  its  performance ;  for  Adair  v.  Shaw,  1  Sch.  &  Lei  268;  Btrmi 

until  then  its  possession  of  the  bonds  was  v.  Bieharde,  1  Mason,  881;  Ikuoe$  ▼.  Bead,  I 

with  his  consent.     Until  demand,  the  plain-  Pick.  187;  1  Stoiy,  £q.  Jar.  g  548. 

tiff  had  not  manifested  his  will  to  have  them  Those  probate  proceedings  are  Judicial,  tad 

restored  to  him.    The  converaion  occurred  import  absolute  verity  and  condnjiivetteM. 

when  the  defendant  repudiated  all   obliga-  Fish  v.  Morse,  8  Mich.  84;  Cfleark  ▼.  Iknit, 

tion  to  perform  ^the  contract  or  denied  t£at  82  Mich.  167;  Penpie  v.  MeOut^son,  40  Mick 

anv  such  contract  was  ever  made,  and  yet  244;  Dickinson  v.  Beater,  44  Mich.  894;  Ite- 

held  on  to  the  bonds  as  its  property.     We  ning  v.    Williams,  2  Mich.   106;    Brimn  v. 

say  held  on  to  them,  because  the  jury  has  Forsehe,  48  Mich.  496;  Church  ▼.  BbicowA,  48 

found,  and  we  must  take  it  to  be  true,  that  Mich.  80;  WinMor  v.  Newland,  44  Mich.  187; 

the  Bank,  and  not  Barclay  on  his  individual  Jameson  v.  Barber,  66  Wi&  680. 

account,  purchased  them.  Mr,  William  F.  Co^well,  for  appetteK: 

Our  conclusion  upon  the  whole  case,  so  The  plaintiff  has  no  standine  in  court  nptm 

far  as  the  questions  arising  in  it  may  be  re-  which  he  can  maintain  this  buL 

viewed  by  this  court,  is  that,  if  the  Bank  had  Noonan  v.  Bradley,  76  U.  8.  0  WalL  884  (18: 

no  authority  to  purchase  the  bonds  in  ques-  767);    CaldweU  v.  Harding,  6  Blatchf.  881; 

tion,  it  is  yet  not  exempt,  by  reason  of  any.  Oreenl.  Ev.  §§^688, 589;  2  Phillips,  Bv.  (Oowen 

thing  in  the  National  Banking  Act,   from  &  H.  Notes,  Edw.  ed.)  49,  naU  973;  BMks. 

liability  to  the  plaintiff  for  the  difference  Ev.  216. 

between  the  price  it  paid  for  them  and  their  The  plaintiff  has  no  standing  in  court  at  n 

value  at  the  time  it  refused,  upon  plaintiff's  creditor,  because  he  has  not  exhausted  hiikgtl 

demand,  to  comply  with  the  contract  made  remedy. 

by  it  for  their  purchase  and  held  on  to  the  Ocean  Nat,  Bank  v.  OleoU,  48  N.  Y.  It; 

bonds.  AUyn  v.  Thurtfym,  53  N.  Y.  622;  BeUs  ▼.  WH- 

Judgment  e^jfkmed.  cood,  67  N.  T.  264;  Adee  ▼.  BigUr,  81  N.  Y. 

112  18tU.& 
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ti9:  Gam  ▼.  Beauregard,  09  U.  S.  119  (26:870); 
WaUerY.  SeUgman,  18  Fed.  Rep.  415;  But- 
ten  ?.  Union  P,  B.  Oo.  17  Fed.  Hep.  480. 

Mr.   Juitice  Qvmj  delivered  the  opinion 
riff]    of  the  court : 

This  is  a  bill  in  equity,  filed  in  the  Cir- 
colt  Court  of  the  United  States  for  the  North- 
em  District  of  New  York,  by  George  E. 
Johnson,  a  citizen  of  Michigan,  in  behalf  of 
himself  and  of  all  other  persons  interested 
in  the  administration  of  the  assets  of  Nelson 
P.  ^wart,  late  of  Detroit  in  the  Ck>unty  of 
Wsyne  and  State  of  Michigan,  against  several 
persons,  citizens  of  New  York,  alleged  to 
bold  real  estate  in  New  York  under  convey- 
ances made  by  Stewart  in  fraud  of  his  credi- 
tors. 

The  bill  is  founded  upon  the  jurisdiction 
in  equity  of  the  circuit  court  of  the  United 
States,  independent  of  statutes  or  practice  in 
any  State,  to  administer,  as  between  citizens 
of  diflra«nt  States,  any  deceased  person's 
assets  within  its  jurisdiction.  Payne  v.  Hi>ok, 
74  U.  S.  7  Wall.  426  [19 :  260]  ;  Kennedy  v. 
Oretwdl,  101  U.  S.  641  [26:  1076]. 

At  the  threshold  of  the  case,  we  are  met 
by  the  question  whether  the  plaintiff  shows 
sach  an  interest  in  Stewart's  estate  as  to  be 
entitled  to  invoke  the  exercise  of  this  juris- 
diction. 

He  seeks  to  maintain  his  bill,  both  as  ad- 
ministrator, and  as  a  creditor,  in  behalf  of 
himself  and  all  other  creditors  of  Stewart. 

The  only  evidence  that  he  was  either  ad- 
ministrator or  creditor  is  a  duly  certified  copy 
of  a  record  of  the  Probate  Ck>urt  of  the  Countv 
of  Wayne  and  State  of  Michigan,  showing  his 
appointment  by  that  court  as  administrator 
ox  Stewart's  estate ;  the  subsequent  appoint- 
ment by  that  court,  pursuant  to  the  statutes 
of  Midiigan,  of  commissioners  to  receive, 
examine  and  adjust  all  claims  of  oreditors 
against  the  estate ;  and  the  report  of  those 
commissioners,  allowing  several  claims,  in- 
cluding one  to  this  plaintiff,  "Oeorge  K. 
Johnson,  for  ludements  against  claimant,  in 
Wayne  Circuit  Court  as  indorser,  **  and  nam- 
ing him  aa  administrator  as  the  party  object- 
ing to  the  allowance  of  all  the  claims. 

The  plaintiff  certainlv  cannot  maintain  this 
bill  as  administrator  of  Stewart,  even  if  the 
^1  bill  can  be  construed  as  framed  in  that  aspect, 
because  he  admits  that  he  has  never  taken  out 
letters  of  administration  in  New  York ;  and 
the  letters  of  administration  granted  to  him  in 
Michigan  confer  no  power  beyond  the  limits 
of  that  State,  and  cannot  authorize  him  to 
maintain  any  suit  in  the  courts,  either  state 
or  national, 'held  in  any  other  St«te.  Staa/ 
V.  Thrasher,  47  U.  S.  6  How.  44,  68  [12 :  887, 
842] ;  Noanan  ▼.  Bradley,  76  U.  S.  9  Wall. 
894  [19:  767]. 

The  question  remains  whether,  as  against 
these  defendants,  the  plaintiff  has  proved 
himself  to  be  a  creditor  of  Stewart.  The  onl v 
evidence  on  this  point,  as  alreadv  observea, 
is  the  record  of  the  proceedings  before  com- 
missioners appointed  by  the  probate  court  in 
Michigan.  It  becomes  necessary,  therefore, 
to  consider  the  nature  and  the  effect  of  those 
proceedings. 

They  were  had  under  the  provisions  of  the 

lt9  U.S. 


General  Statutes  of  Michigan  {2  Howell's 
Statutes,  ^  6888-6906),  ''the  general  idea* 
of  which,  as  stated  by  Judge  Cooley,  "  is  that 
all  claims  against  the  estates  of  deceased  per- 
sons shall  be  duly  proved  before  commission- 
ers appointed  to  hear  them,  or  before  the  pro- 
bate court  when  no  commissioners  are  ap- 
pointed. The  commissioners  act  judicially 
in  the  allowance  of  claims,  and  the  adminis- 
trator cannot  bind  the  estate  by  admitting  their 
correctness,  but  must  leave  them  to  be  proved 
in  the  usual  mode. "  Clark  v.  Iktvie,  82  Mich. 
164,  167.  The  conmiissioners,  when  once  ap- 
pointed, become  a  special  tribunal,  which, 
lor  most  purposes,  is  independent  of  the  pro- 
bate court,  and  from  which  eitiier  party  may 
appeal  to  the  circuit  court  of  the  county ;  ana, 
as  against  an  adverse  claimant,  the  adminis- 
trator, general  or  special,  represents  the  estate 
both  before  the  commissioners  and  upon  the 
appeal.  2  Howell's  Statutes.  §§  69(^-6917; 
Lothropy.  Condy,  89  Mich.- 767.  The  decis- 
ion of  the  commissioners,  or  of  the  circuit 
court  on  appeal,  should  properly  be  only  an 
allowance  or  disallowance  of  the  claim,  and 
not  in  the  form  of  a  judgment  at  conmion  law. 
La  Boe  v.  Freeland,  8  Mich.  631.  But,  as 
between  the  parties  to  the  controversy,  and 
as  to  the  payment  of  the  claim  out  of  the 
estate  in  the  control  of  the  probate  court,  it 
has  the  effect  of  a  judgment,  and  cannot  be 
collaterally  impeached  by  either  of  those f 
parties.    Shurbun  v.  Bboper,  40  Mich.  608. 

Those  Statutes  provide  that,  when  the  ad- 
ministrator declines  to  appeal  from  a  decision 
of  the  commissioners,  any  person  interested 
in  the  estate  may  appeal  from  that  decision  to 
the  circuit  court ;  and  that,  when  a  claim 
of  the  administrator  against  the  estate  is  dis- 
allowed by  the  commissioners  and  he  appeals, 
he  shall  give  notice  of  his  appeal  to  all  con- 
cerned by  personal  service  or  by  publication. 
2  Howell's  Statutes,  §§  6916,  6917.  It  mav 
well  be  doubted  whether,  within  the  spirit 
and  intent  of  these  provisions,  the  adminis- 
trator, when  he  is  also  the  claimant,  is  not 
bound  to  give  notice  to  other  persons  interest- 
ed in  the  estate,  in  order  that  they  may  have 
an  opportunity  to  contest  his  claim  before  the 
commissioners ;  and  whether  an  allowance  of 
his  claim,  as  in  this  case,  in  the  absence  of 
any  impartial  representative  of  the  estate, 
and  of  other  persons  interested  therein,  can 
be  of  any  binding  effect,  even  in  Michigan. 
See  Lathrap  v.  Cwidy,  above   cited. 

But  we  need  not  decide  that  point,  because 
upon  broader  grounds  it  is  quite  clear  that 
those  proceedings  are  incompetent  evidence, 
in  this  suit  and  against  these  defendants,  that 
the  plaintiff  is  a  creditor  of  Stewart  or  of  his 
estate. 

A  judgment  in  rem  binds  only  the  property 
within  the  control  of  the  court  which  rendered 
it ;  and  a  judgment  in  pereonam  binds  only 
the  parties  to  that  Judgment  and  those  in 
privity  with  them. 

A  judgment  recovered  against  the  adminis- 
trator of  a  deceased  person  in  one  State  is  no 
evidence  of  debt,  in  a  subsequent  suit,  by  the 
same  plaintiff  in  another  StatL,  either  aniinst 
an  administrator,  whether  the  same  or  a  differ- 
ent person,  appointed  there,  or  against  anr 
other  person  naving  assets  of  the  deceased. 
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Aipden  ▼.  Nixon,  46  U.  8.  4  How.  467  [11 : 
1069]  ;  Stacy  ▼.  Thraiher,  47  U.  S.  6  How.  44 
[12 :  837]  ;  McLean  t.  Meek,  69  U.  S.  18  How. 
16  [15 :  277]  ;  Low  ▼.  Bartlett,  8  Allen,  259. 

In  Stacy  y.  Thraeher,  in  which  a  ludginent, 
recovered  in  one  State  against  an  administra- 
tor appointed  in  that  State,  upon  an  alleged 
debt  of  the  intestate,  was  hela  to  be  incom- 
petent evidence  of  the  debt  in  a  suit  brought 
by  the  same  plaintiff  in  the  circuit  court  of 
the  United  States  held  within  another  State 
against  an  administrator  there  appointed  of 
the  same  intestate,  the  reasons  ariven  by  Mr. 
Jtuttiee  Grier  have  so  strong  a  bearing  on  the 
case  before  us,  and  on  the  argument  of  the 
appellant,  as  to  be  worth  (]^uotinfi^  from : 

^The  administrator  receives  his  authority 
from  the  ordinary  or  other  officer  of  the  gov- 
ernment where  the  goods  of  the  intestate  are 
siti^ite.  But  coming  into  such  possession  by 
succession  to  the  intestate,  and  incumbered 
with  the  duty  to*  pay  his  debts,  he  is  consid- 
ered in  law  as  in  privity  with  him,  and  there- 
fore bound  or  estopped  by  a  judgment  against 
him.  Tet  his  representation  of  his  intestate 
is  a  qualified  one,  and  extends  not  beyond  the 
assets  of  which  the  ordinary  had  jurisaiction.  ** 
47  U.S.  6  How.  58  [12:  &2]. 

In  answering  the  objection  that  to  apply 
these  principles  to  a  judgment  obtained  in 
another  State  of  the  Union  would  be  to  deny 
it  the  faith  and  credit,  and  the  effect,  to 
whiclLit  was  entitled  by  the  Ck)nstitution 
and  lAvs  of  the  United  States,  he  observed 
that  it  was  evidence,  and  conclusive  by  way 
of  estoppel,  only  between  the  same  parties, 
or  their  privies,  or  on  the  s^Une  subject  matter 
when  the  proceeding  was  in  rem;  and  that 
the  parties  to  the  iudgments  in  question  were 
not  the  same ;  neither  were  they  privies,  in 
blood,  in  law  or  by  estate ;  and  proceeded  as 
follows : 

**  An  administrator  under  ^rant  of  adminis- 
tration in  one  State  stands  in  none  of  these 
relations  to  an  administrator  in  another. 
Each  is  privy  to  the  testator,  and  would  be 
estopped  by  a  iudgment  against  him ;  but 
the^  have  no  privity  with  each  other,  in  law 
or  m  estate.  They  receive  their  authority 
from  different  sovereignties,  and  over  differ- 
ent property.  The  authority  of  each  is  par- 
amount to  the  oUier.  Each  is  accountable  to 
the  ordinary  from  whom  he  receives  his  au- 
thority. I^r  does  the  one  come  by  succession 
to  the  other  into  the  trust  of  the  same  prop- 
erty, incumbered  by  the  same  debts.  **  47 
U.  S.  6  How.  69,  60   [12:  8481. 

"It  is  for  those  who  assert  tnis  privity  to 
show  wherein  it  lies,  and  the  argument  for 
it  seems  to  be  this :  That  the  judgment  against 
the  administrator  is  against  the  estate  of  the 
intestate,  and  that  his  estate,  wheresover 
situate,  is  liable  to  pay  his  debts ;  therefore 
the  plaintiff,  having  once  established  his 
claim  against  the  estate  by  the  judnnent  of 
a  court,  should  not  be  called  on  to  muLe  proof 
of  it  again.  This  argument  assumes  that  the 
judgment  is  in  rem  and  not  in  personam,  or  that 
the  estate  has  a  sort  of  corporate  entity  and 
unity.  But  this  Is  not  true,  either  in  fact 
€X  in  legal  construction.  The  judgment  is 
against  we  person  of  the  administrator,  that 
lie  shall  pay  the  debt  of  the  intestate  out  of 
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the  funds  committed  to  his  care.     If  thero 
be  another  administrator  in  another  8tat» 
liable  to  pay  the  same  debt  he  may  be  ob- 
jected to  a  like  judgment  upon  the  same  de- 
mand, but  the  assets  in  his  nands  caimet  bt 
affected  by  a  judgment  to  which  he  is  per- 
sonally a  stranger.^    "The  laws  and  ooorti 
of  a  ^te  can  only  affect  persons  and  things 
within    their    jimsdiction.    Ck>ii8eqaentlj, 
both  as  to  the  administrator  and  the  proneity 
confided  to  him,  a  judgment  in  amitber  Ststc 
is  ree  inter  alios  etcta.     It  cannot  be  evn 
prima  facie  evidence  of  a  debt ;  for  if  it  have 
any  effect  at  all,  it  must  be  as  a  jndnnent, 
and  operate  by  way  of  estoppel."    47  U.  8.  6 
How.  60,  61  f  12 :  848,  844] . 

In  Low  V.  Bartlett,  above  ci«ed,  following 
the  decisions  of  this  court,  it  was  held  thai 
a  judgment  allowing  a  claim  against  the  es- 
tate of  a  deceased  person  In  Vcnnont,  under 
statutes  similar  to  those  of  Michigan,  waa 
not  competent  evidence  of  debt  in  a  salt  is 
equity  brought  in  Massachusetts  by  the  nme 
plaintiff  against  an  executor  appointed  there, 
and  against  legatees  who  had  received  moiiey 
from  nim,— the  court  saying:  ''The  Judg- 
ment in  Vermont  was  in  no  sense  a  judgment 
against  them,  nor  against  the  property  whidi 
they  had  received  from  the  executor.*  8 
Allen.  266. 

In  the  case  at  bar,  the  allowance  of  John- 
son's claim  by  the  commissionere  appointed 
by  the  probate  court  in  Michigan,  givinc  it 
the  utmost  possible  effect,  faith  aid  careait 
yet,  if  consiaered  as  a  judgment  in  rem,  boond 
only  the  assets  within  the  jurisdiction  of 
that  court;  and,  considered  as  a  judrmeBt 
inter  partes,  bound  only  the  parties  to  It  and 
their  privies.  It  was  not  a  judgement  against 
Stewart  in  his  lifetime,  nor  against  his  estate 
wherever  it  mi(i:ht  be ;  but  onW  against  his 
assets  and  his  administrator  fit  Michlgaa. 
The  only  parties  to  the  decision  of  the  oon-  i 
missionere  were  Johnson,  in  his  pemnal  ca- 
pacity,  as  claimant,  imd  Johnson,  in  his 
representative  capacity,  as  administrator  of 
those  assets,  as  defendant.  The  present  de- 
fendants were  not  parties  to  that  Judgment 
nor  in  privity  with  Johnson  in  either  capac 
ity.  If  any  other  claimant  In  thoae  proceed 
ings  had  been  the  plaintiff  here,  the  allow 
ance  of  his  claim  in  Michigan  would  tmn 
been  no  evidence  of  any  debt  due  to  him  tnm 
the  deceased,  in  this  suit  brought  in  New 
York  to  recover  alleged  property  of  the  de- 
ceased in  New  York  mm  third  persona,  noot 
of  whom  were  parties  to  those  prooeedinn 
or  in  pri  vitv  with  either  party  to  them.  Ttm 
fact  that  this  plaintiff  was  himself  the  only 
ptLTty  on  both  sides  of  those  proceedings  eaa- 
not,  to  say  the  least,  give  the  decisioD  theie- 
in  any  greater  effect  against  these  defendaatib 

The  objection  is  not  that  the  plaintiff  csa« 
not  maintain  this  bill  without  first  reoovsr- 
ing  judgment  on  his  debt  in  New  York,  boi 
that  there  is  no  evidence  whatever  of  hli 
debt  except  the  judgment  in  Michinjn,  and 
that  that  judgment,  being  rm  inter  mim  melt, 
is  not  competent  evidence  against  theas  de- 
fendants. 

This  obiection  being  fatal  to  the  maiBli* 
nance  of  this  bill,  there  is  no  oocaaioo  toeoi* 
sider  the  other  q*  estions,  of  law  or  of  fmX, 
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meatf  (Mied  in  the  opinion  of  circait  court  and 
ditcuned  at  the  bfur. 
Jkctte  affirmed, 

Mr.  JutUce  Brown*  diBsenting : 
I  am  constrained  to  dissent  from  the  opin- 
ion of  the  court  in  this  case.  This  is  a  bill 
bj  a  creditor  to  reach  the  assets  of  his  insoW- 
ent  and  deceased  debtor,  alleged  to  have 
been  fraudulently  conyered  by  him  before 
his  death.  Did  the  plamtifl  sue  in  his  ca- 
pscity  as  administrator,  it  is- freely  conceded 
that  under  the  oase  of  Noonan  y.  Bradley. 
76  U.  8.  9  Wall.  894  [19:  767],  his  bill 
oould  not  be  maintained.  But,  while  the 
bill  recites  his  appointment  as  administrator, 
it  is  rather  bj  way  of  introduction  to  the  pro- 
ceedings which  were  subsequently  had  in  the 
prc^te  court  than  as  an  independent  title  to 
relief.  After  the  recital  of  such  proceedings, 
the  bill  proceeds  to  state  in  substance  that 
^  during  the  year  1874  commissioners  were  duly 
|18S1  tppointed  oy  the  probate  court  haying  juris- 
diction of  the  eitate  of  the  decedent,  to  hear, 
determi ne  and  a iiudicate  upon  claims  of  cred- 
itors against  said  estate,  before  whom  plain- 
tiff appeared  and  presented  his  claim  as 
creditor  of  said  Stewart,  which  said  claim 
was  proyed  before  said  commission,  and  Judg- 
ment rendered  in  fayor  of  plaintiff  for 
184,975.04.  And  the  report  of  said  proceed- 
ings and  judgment  was  duly  filed  in  said 
probate  court  on  February  8,  1876. 

It  is  further  averred  that  said  Stewart  at 
hii  decease  left  no  property,  real  or  personal, 
in  the  State  of  Michigan,  except  certain  real 
estate  alleged  to  haye  been  fraudulently  con- 
▼eyed,  and  that  his  estate  was  utterly  and 
hopelessly  insolyent ;  but  that  upon  suit  by 

{ilaintiff  as  administrator  against  the  fraudu- 
ent  transferees  of  such  real  estate,  about  7. 
percent  of  the  aggregate  indebtedness  proyed 
b  the  probate  court  was  recoyered. 

The  bill  further  states  that  no  administra- 
tion has  eyer  been  applied  for  or  had  in  the 
State  of  New  York,  and  that  decadent  left 
DO  personal  or  other  assets  in  that  State,  ez- 
eept  the  real  estate  sought  to  be  reached  by 
this  bill. 

By  Howell's  Statutes  of  Michigan,  section 
6888,  when  "letters  testamentary  or  of  ad- 
ministration shall  be  granted  by  the  judffe 
of  any  court  of  probate  such  judge  may,  In 
his  discretion,  .  .  .  appoint  two  or  more 
sni table  persons  to  be  commissioners  to  re- 
oeiye.  examine  and  adjust  all  claims  and  de- 
mands of  all  persons  against  the  deceased," 
etc  Thesb  commissioners  giye  public  notice 
of  their  meeting,  proceed  to  hear  testimony 
and  sdjudge  as  to  the  yalidity  of  each  claim 
presented.  By  section  6898  they  are  required 
to  make  report  of  claims  allowed,  and  by  sec- 
tion 6009,  "when  commissioners  shall  be 
appointed  ...  no  action  shall  be  com- 
meoced  against  the  executor  or  administra- 
tor. .  .  .  until  the  expiration  of  Uie  time 
limited  by  the  court  for  the  payment  of  the 
debts.*  By  the  construction  giyen  to  these 
sections  by  the  Supreme  Court  of  Midiigan, 
the  oommfssioners  are  an  independent  special 
tribonal  (Loihrap  y.  Omdy,  89  Mich.  767), 
and  while  not  a  court  in  the  constitutional 
•ense,  they  act  judicially  in  the  allowance  of 
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claims.  FUh  ▼.  Morm^  8  Mich.  84 ;  (Mark  y. 
Daxfie,  83  Mich.  167 ;  Shurbun  y.  Hooper,  40 
Mich.  608.  Their  decisions,  unless  appeal^ 
from,  are  final,  and  are  to  all  intents  and 
purposes  ludgments,  except  that  no  execu- 
tion can  issue  upon  them.  But  the  amount 
allowed  in  each  case  becomes  a  debt  which 
the  administratoi  is  bound  to  pay  from  the 
assets  of  the  estate.  Indeed,  it  is  not  per- 
ceiyed  why  these  are  not  "judicial  proceed- 
ings" within  the  meaning  of  article  4  of  the 
Constitution,  to  which  "full  faith  and  cred- 
it" must  be  giyen  by  the  courts  of  other 
Stotes. 

It  is  true  that  these  proceedings  are  not 
binding  upon  others  than  parties  and  priyies, 
and  if  this  were  an  action  against  Uie  ad- 
ministrator of  the  same  estate,  in  the  State 
of  New  York,  It  is  conceded  at  once  that 
under  the  case  of  8taey  y.  Thraeher,  47  U. 
S.  6  How.  44  ri2:  887],  the  action  would 
not  lie.  But  it  is  difficult  to  see  how  the 
defendants  in  this  case  oould  be  made  parties 
to  a  suit  at  law  to  reooyar  this  debt,  for 
which  they  are  certainly  not  primarily  lia- 
ble, nor  is  there  anyone  against  whom  an  ac- 
tion could  be  brought  in  the  State  of  New 
York,  since  there  is  no  administrator  or  other 
representatiye  of  Stewart's  estate  there  who 
could  be  made  defendant  in  such  suit.  I  had 
supposed  that  the  only  objects  of  obtainin 
a  judgment  as  the  foundation  for  a  bill 
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this  description  were  either  to  fix  the  statua 
of  the  plaintiff  as  a  creditor,  or  to  show  by 
an  execution,  returned  unsatisfied,  that  he 
had  exl^usted  his  remedy  at  law.  In  this 
case,  as  before  stated,  no  execution  could  issue 
under  the  practice  in  Michigan,  and  the  ayer- 
ments  of  Uie  bill  show  that,  eyen  if  it  could 
haye  issued,  it  would  haye  been  unayailinir, 
since  the  estate  was  hopelessly  insolyent,  and 
there  was  no  property  subject  to  execution. 
Of  course,  no  execution  could  issue  in  New 
York,  and  there  was  no  person  there  against 
whom  an  action  could  be  brought  or  a  judg- 
ment obtained.  I  see  no  reason  why  this  case 
is  not  controlled  in  this  particular  by  that 
of  Caoe  y.  Beauregard^  101  U.  S.  688  [96: 
1004],  in  which  it  was  held  that,  while  it 
was  true  that  a  creditor's  bill  to  subject  a 
debtor's  interest  in  property  to  the  payment 
of  the  debt  must  show  that  all  remed^  at  law 
had  been  exhausted,  and  generally  it  must 
be  ayerred  that  judgment  had  been  recoyered 
for  the  debt,  and  execution  issued  and  re- 
turned unsatisfied,  after  all,  these  were  only 
eyidences  that  the  legal  remedies  had  been 
exhausted,  and  not  the  only  possible  means 
of  proof ;  and  that  where  it  appeared  by  the 
bill  that  the  debtor  was  insolyent,  and  the 
issuing  of  an  execution  would  be  of  no  practi  - 
cal  utility,  the  issue  of  such  execution  is  not 
a  necessary  prerequisite  to  equitable  inter- 
ference. Such  was  also  the  ruling  of  this 
court  in  Sage  y.  Memphis  A  L.  K  B,  Co,, 
196  U.  S.  861,  876  [81 :  694,  698].  Indeed, 
it  appears  from  the  case  of  Kennedy  y.  Oreo- 
weU,  101  U.  S.  641  [96 :  10761,  that  a  creditor 
of  a  deceased  person  has  a  right  to  go  into  a 
court  of  equi^  for  a  discoyeiy  of  assets  and 
the  payment  of  his  debts,  though  he  may 
neyer  hiaye  obtained  Judgment  at  all.  "  When 
there,"  says  i6*.  JuMse  Bradley,  "be  will 
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not  be  turned  back  to  a  court  of  law  to  eatab- 
Hah  the  yalidity  of  hia  claim.  The  court, 
t>eiiig  in  rightful  possesaion  of  the  cause  for 
a  discovery  and  juKX)unt,  will  proceed  to  a 
-final  decree  upon  all  the  merits."  In  that 
<»se,  the  plaintiffs  appeared  only  as  the  hold- 
ers of  a  note  against  the  deceased.  In  the 
•case  under  consideration,  the  debt  is  evi- 
-denced  by  the  allowance  of  plaintiff's  claim 
by  the  probate  court  in  Michigan.  I  fail  to 
understand  how  the  defendants  in  this  case 
•could  have  been  made  parties  to  such  proceed 
ings,  or  to  appreciate  the  necessity  of  sucb 
action,  although  they  would  be  at  liberty  to 
insist  that  the  probate  court  had  no  jurisdic- 
tion to  allow  the  claim,  and  perhaps  also 
that  the  claim  itself  was  not  valid  against 
the  estate. 

Aa  no  other  questions  are  discussed  by  the 
^x)urt,  I  do  not  deem  It  necessary  to  express 
4m  opinion  upon  them. 


■GUARANTY   TRUST   AND    SAFE    DE- 
POSIT COMPANY,  Appt, 

-GREEN  COVE  SPRINGS  AND  MEL- 
ROSE RAILROAD  COMPANY  et  al. 

(See  8.  C  Beporter^  ed.  IST-ISL) 

-Condition  in  tnut  doedfor  mode  if  sale  of  prop- 
eHy,  when  doee  not  ou$t  jurisdiction  ^  the 
eourte—puhlieation  aa  agaimt  nonrendent^ 
meaning  of  word  "month"— notice,  when 
neceseary  to  Juriedietion — when  JuriedicUon 
may  be  inquired  into, 

4.  A  condition  in  a  trust  deed  of  lailroad  property 
that,  on  default  in  the  payment  of  interest  or 
principal  for  the  time  stated,  the  trustees  shall  on 
written  request  of  sixty  per  centum  of  the  bond- 
holders take  possession  of  the  property  and  sell 
the  same  in  a  place  named,  does  not  apply  to 
foreclosure  proceedings  begun  in  a  court  of 
competent  jurisdiction  to  obtain  a  Judicial  sale 
of  the  property. 

'JL  A  condition  in  a  deed  of  trust  that  the  premises 
mortgaged  shaU  not  be  sold  under  proceedings 
either  at  law  or  equity,  but  that  the  mode  of  sale 
provided  by  the  mortgage  shaU  be  exclusive  of 
all  others,  will  not  oust  the  Jurisdiction  of  the 
courts. 

4w  A  statute  which  requires  publication  as  against 
nonresident  defendants  to  be  made  once  a  week 
for  four  months  Is  not  satisfied  by  a  publication 
for  sixteen  weeks  or  fon.^  lunar  months;  the 
word  *^onth**  in  contracts  or  statutes  means 
calendar  month. 

Non.— iis  to  oondutfveiMts  of  judgments^  see  note 
•to  Bank  of  United  States  v.  Beveriey,  ll:75w 

ABtoiudgmentin  admiraUiy^  wheti  eonekmkott  and 
^when  may  be  re-exomfiwd,  see  note  to  WiUUuns  v. 
Armroyd,  8:808. 

JudgmenU  of  etaU  eourU  when  ccmelusiee,  and 
^hennoUinanolher  Stale,  See  note  to  Mills  v.  Dur- 
yee,  8:411. 

Am  to  record  evidence  of  iuriedietUmal  facte;  pUa 
-of  nil  debet,-«ee  note  to  Mflls  v.  Buryee,  8:41L 

Aa  toeonekuliceneaaof  record  aa  to  furiadiction  in 
aiwU  on  judgment  of  another  State;  fraud  aa  plea  to 
judgment  of  another  Staler— tee  note  to  Chrisbnas  v. 
Bussell,  18:i7S. 
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4.  WbereJorisdictlonlssonghttobeoblBlDed  by 
publication,  it  is  necessary  to  liiow  that  notloe 
has  been  given  by  publication  as  the  Act  requires 

6.  Jurisdiction  of  any  court  exercising  authority 
over  a  subject  may  be  inquired  into  in  every 
other  court,  when  the  proceedings  in  the  former 
are  relied  upon,  and  brought  before  the  latter,  by 
a  party  claiming  the  benefit  of  such  proceedings- 
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Statement  by  Mr.  Justice 

This  was  an  appeal  from  a  decree  of  the 
Circuit  Court  for  the  Northern  District  of 
Florida  dismissing  a  bill  of  foreclosure  filed 
by  the  appellant  to  which  the  Oreen  Cove 
Springs  and  Melrose  Railroad  Company,  the 
Western  Railway  Company,  the  Green  Cove 
Springs  and  Midland  Railroad  Company  and 
a  number  of  other  individual  defendanta 
were  made  parties.  The  mortgage  or  deed 
of  trust  was  made  June  20,  1^,  by  the 
Green  Cove  Springs  and  Melrose  Railroad 
Company  to  the  plaintiff  to  secure  its  bonds, 
and  the  bill  averred  $25,000  of  sudi  bonda 
to  be  outstanding  and  unpaid,  and  also  con- 
tained the  usual  allegations  with  regard  to 
the  nonpayment  of  interest  coupons.  The 
bill  further  averred  in  substance  that  the 
Company  had  lost  possession  of  its  road  and 
oUier  property,  which  was  in  the  possession 
of  and  operated  by  other  parties  under  a  pre-  [19 
tended  sale  made  August  8,  1885,  in  ^ursu* 
ance  of  certain  judicial  proceedings  in  the 
Circuit  Court  of  Clay  County,  Florida,  but 
claimed  that,  notwithstanding  such  sale,  ita 
lien  under  the  mortgage  was  not  discharged 
or  extinguished.  These  proceedings  were 
instituted  by  certainpersons  composing  the 
firm  of  Budington,  Wilson  &  Co.,  who,  od 
July  25,  1884,  began  a  suit  in  equity  in  tb« 
Circuit  Court  for  Clay  County  against  such 
Railroad  Company  and  one  Canova,  in  which 
the  plaintiff,  the  Trust  and  Safe  Deposit  Com- 
pany, was  also  mentioned  in  the  statins  part 
of  such  bill  as  defendant.  It  appeared  that 
such  suit  was  begun  to  enforce  a  statutory 
lien  for  work  and  labor;  that  there  was  no 
prayer  for  a  foreclosure  of  plaintiff's  deed  of 
trust,  nor  other  relief  against  the  grantee  in 
said  deed ;  nor  was  any  case  stated  in  hos- 
tility to  the  deed  or  the  lien  thereunder.  It 
was  further  alleged  that  an  attempt  waa 
made  to  serve  the  grantee  in  the  deed  by  a 
publication  of  a  notice  in  accordance  with 
Uie  Statute  of  Florida  in  the  case  of  a  non- 
resident defendant,  but  that  anch  Statute  waa 
not  complied  with ;  that  no  notice  was  ever 
served  upon  the  plaintiff,  either  by  publica- 
tion or  otherwise,  and  the  court  had  no  juris- 
diction of  the  person  of  the  plaintiff  in  such 
suit,  and  the  sale  thereunder  waa  null  and 
void ;  that  at  no  time  before  or  at  the  com- 
mencement of  the  publication  of  the  order  to 
appear,  nor  at  any  time  during  the  publica- 
tion of  said  order,  did  the  state  court  take 
possession  of  said  road,  or  of  any  of  Ita  prop- 
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otj  by  attadunent,  receiver  or  other  process 
iDide  or  issued  in  said  suit ;  that  on  January 
16,  1885,  a  decree  pro  wnfeno  was  entered 
for  want  of  the  appearance  of  plaintiffs  there- 
in; that  on  March  11,  1885,  the  firm  of  Bud- 
ington  db  Wilson,  a  distlDct  and  separate 
firm  from  Budington,  Wilson  &  Ck)mpan7, 
and  one  Osias  A.  Budington,  intervened  in 
taid  suit  by  petition,  ana  alleged  a  new  and 
distinct  cause  of  action  against  the  defend- 
ant Railroad  Company  not  stated  in  the 
original  bill  of  complaint,  namely,  a  statu- 
tory lien  for  labor  performed  for  the  sum  of 
tl,700,  and  said  Budington  also  averred  that 
lie  had  recovered  a  judgment  against  said 
Company  for  the  sum  of  $1,012.50,  and  they 
prayed  for  leave  to  prove  their  claim  in  said 
loit.  But  neither  of  the  said  interveners 
i_.  prajed  any  relief  against  the  grantee  in  the 
™J  deed  of  tziist,  nor  did  either  of  them,  nor 
did  any  person  in  their  behalf,  serve  or  at- 
tempt to  serve  anv  notice  on  said  grantee  of 
the  filing  of  said  petition,  nor  the  claims 
therein  asserted.  It  was  further  alleged  that 
on  the  12th  of  November,  1884,  the  several 
parties  who  had  appeared  in  the  said  suit 
entered  into  an  agreement  for  a  sale  of  the 
road,  which  took  place  on  August  8,  1885 ; 
the  defendant  Greeiy  becoming  the  purchaser 
as  trustee  for  himself  and  all  others  who 
had  filed  claims  or  demands  against  said 
Company,  forthe  sum  of  $20, 000  ;and  thatsub- 
iequently,  and  under  an  agreement  of  the  var- 
ioQs  creditors  of  the  road  who  had  transferred 
their  claims  to  Oreely,  consenting  that  he 
should  organize  a  new  company,  he  executed 
a  lease  of  the  road  to  a  corporation  known 
as  the  Western  Railway  Company,  by  which 
it  was  agreed  that  such  company  should  pay 
by  way  of  rent  eight  per  cent  per  annum  upon 
s  vkluation  of  $30,000,  for  five  years.  The 
bill  further  charged  that  **  the  feeble  defense 
and  supineness  and  indifference  to  the  inter- 
ests of  the  said  bondholders  on  the  part  of 
the  said  Oreen  Cove  Springs  and  Melrose 
Railroad  Company,  its  directors  and  officers, 
as  shown  by  the  said  iudicial  proceedings  in 
•aid  state  court,  if  tne  same  was  intended 
to  affect  and  destroy  the  lien  of  said  deed  of 
dust,  was  and  is  a  fraud  upon  the  rights  of 
the  said  trustee  and  said  bondholders ;"  that 
the  sale  and  subsequent  proceedings  were 
fraudulent,  and  should  be  vacated  and  set 
aside;  **that  said  company,  grantor  in  said 
deed  of  trust,  in  effect  consented  to  a  sale  of 
said  road  to  pay  simple  contract  debts  and 
demands,  whidi  were  not  a  lien  upon  its 
property  paramount  to  said  lien  created  by 
said  deed  of  trust,  and  many  of  which  had 
net  been  reduced  to  judgment;"  that  every 
lien  for  work  and  labor  performed  was  de- 
clared by  the  decree  of  the  court  in  favor  of 
persons  who  were  notparties  to  the  original 
bill  of  Budington,  Wilson  &  Co.,  but  who 
had  come  into  said  cause  long  subsequent  to 
the  decree  pro  eonfesso,  ana  asserted  their 
claims  thereafter,  of  which  said  grantee  and 
bondholders  had  no  knowledge  whatever: 
1^.  that  the  aggregate  amount  of  the  said  stat- 
^tofv  liens  so  found  to  exist  was  less  than 
$700;  that  no  time  for  redemption  was  al- 
lowed, but  on  the  contrarv  ^'a  decree  of  sale 
vaa  made  before  the  indebtedness  claimed  to 
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be  due  was  ascertained,  whereby  no  party  in 
interest  was  given  any  time  or  opportunity 
to  redeem  or  pay  said  indebtedness."  The 
bill  prayed  for  a  receiver  and  injunction 
against  the  transfer  or  incumbering  of  the 
road ;  a  decree  of  foreclosure  of  the  deed  of 
trust ;  and  for  a  decree  declaring  the  sale 
under  the  judicial  proceedings  in  the  state 
court  to  be  null  and  void,  as  against  the 
plaintiff  and  the  bona  fide  holders  of  any  of 
its  bonds. 

Two  answers  were  filed  to  the  bill,  which 
presented  three  distinct  defenses:  Firti, 
that  the  mortgage  or  deed  of  trust  required 
that  60  per  cent  in  value  of  the  outstanding 
bondholders  should  request  the  trustee  in 
writing  to  initiate  proceedings,  and  that  no 
such  request  was  alleged  in  the  bill.  Seeortd, 
that  plaintiff  herein,  the  Guaranty  Trust  and 
Safe  Deposit  Company,  was  a  party  defend- 
ant to  Uie  proceedings  in  the  state  court,  was 
bound  by  the  decree  and  sale  in  that  court, 
and  that  such  sale  extinguished  the  lien  of 
the  mortg[age  sought  to  be  enforced  in  this 
suit.  ITiira,  that  there  were  no  bonds  of  the 
Railroad  Company  which  executed  the  mort- 
gage to  the  plaintiff  legally  outstanding, 
and  consequently  it  had  not  sufficient  inter- 
est or  title  to  maintain  its  suit.  A  decree 
was  entered  in  the  circuit  court  dismissing 
the  bill,  but  no  opinion  appeared  to  have 
been  delivered  or  filed. 

Mr,  H.  Bisbee  for  appellant 
Mr.  J.  C.  Crooper  for  appellees. 

Mr,  Justice  Brown  delivered  the  opinion 
of  the  court : 

1.  The  answer  of  Philip  J.  Canova  raises 
an  objection  to  the  maintenance  of  this  bill 
in  the  fact  that  sixtv  per'  cent  in  value  of 
the  bondholders  had  not  requested  action 
upon  the  part  of  the  trustee,  as  required 
by  the  trust  deed,  which,  in  covenant  num- 
bered second,  provides  in  substance  that,  in  r«^. « 
case  of  default  after  demand  made,  for  a  L^**J 
period  exceeding  twelve  months,  to  pay  the 
semi -annual' interest  upon  the  bonds,  or  for  a 
period  exceeding  six  months  to  pay  the  prin- 
cipal of  such  bonds,  "  it  shall  be  uie  duty  of 
the  said  trustees  for  the  time  being,  and  they 
shall  or  will,  upon  written  request  of  the 
holders  of  sixty  per  centum  of  the  said 
bonds  then  outstanding,  enter  upon  and  take 
possession  of  the  said  railroad  property  and 
estate,  **  and  operate  the  same,  appropriating 
the  net  income  to  the  best  advantage,  etc. , 
**  ,  ,  .or  the  said  trustee  shall  and  will, 
after  or  without  entering  upon  or  taking 
such  possession,  upon  the  written  request  oi 
the  holders  of  bonds  of  a  like  amount,  pro- 
ceed upon  and  under  this  indenture  of  mort- 
gage to  sell  the  railroad  property  and  estate, 
.  .  .  at  public  sale,  in  the  City  of  Phila- 
delphia, first  giving  at  least  four  weeks' 
notice  by  publication,''  etc.,  ''and  grant  and 
convey  the  same  to  the  purchaser,  freed  from 
all  and  eveir  trust  hereby  created,  etc." 

As  there  is  no  avern>ent  in  the  bill  that 
sixty  per  cent  of  the  owners  of  the  outstand- 
ing bonds  had  requested  action  on  the  part 
of  the  trustee,  it  is  insisted  that  these  pro- 
ceedings were  instituted  without  authority, 
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and  the  case  of  Ohieago,  D.  d  V,  R  Co,  ▼. 
FoMek.  106  U.  8.  ^,  Tl  [97:  47.  58],  Is 
claimed  to  be  decisive  of  this  question.  In 
tliat  case,  which  was  a  bill  for  foreclosure, 
the  proviso  was  that  the  trustee,  upon  the 
written  request  of  the  holders  of  a  majority 
of  the  bonds  then  outstanding,  should  pro- 
ceed to  collect  both  principal  and  interest  of 
all  such  bonds  outstanding  by  foreclosure 
and  sale  of  said  property,  or  otherwise,  as 
therein  provided.  It  was  argued  that  the  of- 
fice of  this  clause  was  merely  to  make  the  ob- 
li|2:ation  of  the  trustees  imoerative  instead  of 
optional,  but  the  court  held  that  the  whole 
article  must  be  taken  together  as  a  unit,  and 
**  the  nature  of  the  provision  and  the  charac- 
ter of  its  obiect  must  be  taken  into  considera- 
tion as  furnishing  the  rule  of  its  interpreta- 
tion." It  will  be  observed,  however,  that 
the  proviso  was  directed  against  the  very  pro- 
ceeding taken  by  the  trustee  in  the  suit, 
namely,  a  foreclosure  and  sale  of  the  prop- 
erty ;  while  in  the  present  case  it  is  directed 
ODiy  to  a  taking  possession,  or  a  sale  under 
the  deed  of  tnm  without  the  institution  of 
legal  prcNceedings. 
[148]  A  case  nearer  in  point  is  that  of  Morgan's 
Louiiiana  d  T,  B.  d  8.  8.  Ob.  v.  TeoBOi  Cent. 
B,  Ob.,  decided  at  the  present  term,  187  U. 
8.  171  [84 :  025],  in  which  the  condition  was 
that  on  default  continuing  for  sixty  days  in 
the  payment  of  interest  or  any  part  of  prin- 
cipal, the  principal  of  the  bonds  should  be- 
come immediately  due,  and  that  upon  request 
of  seventy-five  per  cent  of  the  holders  of 
bonds,  and  written  notice  of  the  same,  the 
trustee  should  take  possession  of  the  prop- 
erty, and  operate  it  for  the  benefit  of  the 
bondholders,  and  that  upon  like  request  he 
should  proceed  to  foreclose  the  mortgage  and 
sell  the  property  to  the  highest  bidder  for 
cash.  It  was  also  provided  that  nothing  con- 
tained in  the  instrument  should  be  construed 
to  prevent  w  interfere  with  the  foreclosure 
by  any  court  of  competent  Jurisdiction.  It 
was  held  that  the  trustee  could  maintain  a 
bill  to  foreclose  the  mortgage  upon  occur- 
lenoe  of  a  default,  without  averring  or  prov- 
ing a  request  of  seventy-five  per  cent  of  the 
bondholders,  as  such  request  was  necessary 
only  in  case  the  trustee  wished  to  proceed  to 
foreclose  or  take  possenion  eao  men  maiu  with- 
out  the  Intervention  of  a  court 

We  think  that  such  limitations  upon  the 
power  of  the  trustee  to  take  legal  proceedings 
to  enforce  payment  of  the  amount  secured 
should  be  strtctlr  construed.  In  this  case, 
the  condition  only  relates  to  the  taking  pos- 
session of  the  property  under  the  deea  of 
trust,  or  to  a  sale  in  the  uity  of  Philadelphia, 
under  the  power  of  sale  contained  therein, 
and  we  think  it  should  not  be  held  to  apply 
to  foreelosore  proceedings  begun  in  a  court 
of  competent  jurisdiction  to  obtain  a  judi- 
cial sale  of  the  property.  This  was  the  rul- 
ing in  the  Bighth  Olrcult,  by  /k^  Dillon 
InAUmnderY,  OnUralR  Ob.  ^/mmi,  8Dill. 
487.  and  by  Jti^  Oaldwell  in  Credit  Oo,  ▼. 
Arkaneae  OeiU.  K  Ob.,  15  FML  Rep.  45,  and 
we  think  it  is  sound. 

It  is  true  there  is  a  subeequent  provision  in 
the  deed  of  trust  to  the  eflert  that  neither  the 
whole  Bor  any  part  of  the  piemises  mortfaged 
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shall  be  sold,  under  proceedings  either  at  Imw 
or  equity,  for  the  recovery  or  the  principal 
or  Interest  of  the  bonds,  it  beinff  tne  Inten- 
tion and  agreement  of  the  parties  that  the 
mode  of  sale  ph>vided  by  the  mortgage  "  shall 
be  exclusive  of  all  others."  This  clauae. 
however,  is  open  to  the  objection  of  attempi- 
ing  to  provioe  against  a  remedy  in  the  ordi- 
nary course  of  Judicial  proceedings,  and  oust 
the  jurisdiction  of  the  courts,  which,  as  is 
settled  by  the  uniform  current  of  authority^ 
cannot  be  done.  Hope  v.  International  Finan- 
Hal  Soe,  L.  R.  4  Ch.  Div.  827 ;  Bdioardi  v. 
Aberayron  Mut.  8,  Ine.  8oe.  L,K1  Q.  B.Div. 
558;  fforUm  v.  8Mfer,  4  Hurlst  &  N.  548; 
deoU  V.  Avery,  8  Exch.  487 ;  8.  a  5  H.  L. 
Cas.  811 ;  lAompeon  v.  Ohamoek,  8  T.  R. 
189 ;  MiteheU  v.  Harrie,  2  Yes.  Jr.  129 ;  7b6ey 
V.  Bristol  County,  8  Story,  800;  Koyee  v. 
Marsh,  128  Mass.  285 ;  King  v.  Bbward,  27 
Mo.  21 :  Obnfi^  v.  Drake,  I  Ohio  St.  155 ; 
Irott  V.  City  Ins,  Co.  1  Cliff.  489 ;  2  Story, 
Bq.  sec.  1457. 

Again,  it  is  evident  that  this  was  a  con- 
dition for  the  benefit  of  the  grantor  and  its 
assigns,  and  that  intervening  iTenholders,  and 
those  who  have  purchased  the  property  under 
decrees  in  their  fftvor,  do  not  stand  in  a  po- 
sition to  take  advantage  of  this  covenant. 
The  sole  object  of  the  covenant  was  to  pro- 
tect Uie  mortgagor  against  a  seizure  and  sale 
of  its  property  lor  nonpayment  of  interest  or 
principal  at  the  mere  caprice  of  the  trustee, 
or  without  the  consent  of  a  majority  of  the 
bondholders,  and  it  has  no  application  to  a 
case  where  the  mortgagors  have  already  lost 
the  property  under  adverse  proceedings  in- 
stituted by  parties  having  no  oonnection  with 
the  mortgage. 

2.  The  validity  of  the  sale  in  the  state 
court  is  attacked  upon  the  ground  that  proper 
notice  of  the  proceedings  was  not  ffiven  to 
the  plaintiff  in  this  case,  as  reauired  by  the 
Florida  Statute,  which  provides,  in  sub- 
stance, that  nonresident  defendants  may  be 
required  to  appear,  if  residing  within  the 
United  States,  within  four  months,  by  a 
publication  to  be  made  omee  a  week  for  the 
four  months.  The  facts  with  regard  to  the 
publication  in  this  case  are  as  follows :  Oa 
February  28,  1884,  Philip  J.  Canova  filed  m 
bill  in  tne  state  court  against  the  Green  Cove 
Spri  ngs  and  Melrose  Rail  road  Company.  The 
gravamen  of  the  bill  v^as  that  the  Company 
owed  Canova  over  $19,000  as  contractor,  and 
that  he  had  a  lien  as  such  contractor  superior 
to  the  lien  of  the  bonds  secured  by  tho  m<Mt- 
gage  to  the  plaintiff  in  this  case.  Plaintiff 
was  not  named  as  defendant  in  that  bill.  On 
the  day  the  bill  was  filed  the  state  court  ap- 
pointed a  receiver  of  the  property. 

In  the  latter  part  of  July,  1884,  Budinff 
ton,  Wilson  &  Company  filed  a  bill  in  the 
same  court  against  the  Green  Cove  Sprinn 
and  Melrose  Railroad  Company,  Philip  J. 
Canova,  the  Chester  Construction  Company 
and  the  Guaranty  Trust  and  Safe  Deposit 
Company,  plaintiff  in  this  suit,  to  recover 
for  labor  in  building  the  road,  and  to  enforce 
the  payment  of  certain  of  these  bonds  de- 
posited with  it  as  collateral  security.  On 
the  5th  of  February,  1885,  thee«  two  suits  in 
the  state  court  were,  l^  order  of  that  court, 
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consolidated,  and  thereafter  proceeded  as  one 
suit  Before  this  consolidation  was  effected, 
however,  and  on  July  20,  1884,  the  court 
made  an  order  that  the  Trust  and  Safe  De- 
posit Companj  appear  and  answer  the  bill 
of  complaint  on  or  before  the  first  Monday  of 
December,  1884,  "otherwise  the  complain- 
ants* said  bill  shall  be  t^en  pro  eopfeuo.^ 
It  was  further  ordered  XtaX  this  order  ''be 
published  once  a  week  for  four  months  in 
tome  pi^per  published  in  Clay  County.  Flor- 
ida." The  only  evidence  of  publication  ap- 
pearB  firom  the  affidavit  of  H.  £.  Bemis,  the 
business  manager  of  "The  Springs"  a  news- 

gaper  published  in  the  Town  of  Qreen  Cove 
prings,  that  the  foregoing  notice  "  was  duly 
published  In  the  said  newspaper  for  nine- 
teen ccmaecative  weeks  prior  to  this  date, 
to  the  best  of  his  knowledce  and  belief.* 
This  affldayit  was  made  and  subscribed  the 
18th  day  of  December,  1884.  The  testimony 
further  established  that  the  newspaper  was 
published  on  Saturday  of  each  week,  and  as 
&ie  manftger  swears  that  it  was  published  for 
nineteen  oonsecutiye  weeks  prior  to  this  date, 
the  last  publication  must  have  been  upon 
Saturday,  December  18,  and  the  first  publica- 
tion (m  the  9th  of  August.  The  notice,  how- 
ever, required  the  absent  defendants  to  appear 
and  answer  the  bill  on  or  before  the  first  Mon- 
day in  December,  which  was  the  first  day  of 
the  month ;  hence,  there  could  have  been  only 
■erenteen  publications,  including  the  first  on 
the  (Hh  of  August,  before  the  day  the  defend- 
tnts  were  required  to  answer,  and  from  this 
day  to  the  first  Monday  of  December  would 
be  only  114  days,  more  than  four  lunar  months 
but  eight  days  less  than  four  c^kmiair  months 

n4|i  before  the  first  of  December. 

Hke  regularity  of  the  proceedings  then  re- 
nt ves  itself  into  the  question  whether  the 
provision  that  publication  shall  be  made  once 
i  week  for  four  months  is  satisfied  by  a  pub- 
lication for  sixteen  weeks  or  four  lunar 
months.  We  think  it  is  not.  It  is  the  set- 
tled law,  both  of  this  court  and  of  the  Su- 
preme Court  of  Florida,  that  the  word 
*  month,*  when  used  in  contracts  or  statutes, 
must  be  construed,  where  the  parties  have  not 
themselves  given  to  it  a  definition,  and  there 
it  no  legislative  provision  on  the  subject,  to 
mean  calendar  and  not  lunar  months,  in 
Skeeti  V.  SOden,  89  U.  S.  2  Wall.  177  [17 : 
801,  it  was  applied  to  proceedings  for  the 
forfeiture  of  a  lease.  It  was  contended  in 
that  case  that  in  the  absence  of  any  legisla- 
tive provision  on  the  subject,  the  term  must 
be  construed  to  mean  lunar  and  not  calendar 
ntooths,  in  accordance  with  the  Engli^  rule, 
but  it  was  held  that  the  term  was  not  techni- 

I  cal,  that  it  must  be  construed  in  its  ordinary 
ind  general  sense,  and  that  in  this  sense  cal- 
endar months  are  always  understood.  In 
Baeim  v.  8taU,  22  Fla.  A,  it  was  applied  to 
the  limitation  by  law  of  the  time  for  present- 
ing a  bill  of  exceptions  to  the  judge  for 
allowance,  the  court  holding  that  where  the 
term  "month**  is  used  in  an  oraer  of  this  kind, 
sod  DO  other  oManlng  is  given  to  it  by  the 
tenns  of  such  ofder,  it  shciuld  be  construed 
ss  meaning  a  calendar  month.  "Such  has 
been  the  practical  construction  of  the  word 
in  this  ^te  in  matters  of  practice.*    In 
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both  cases  the  old  English  rule  was  alluded 
to  and  disapproved.  Indeed,  that  rule,  which 
was  apparently  general,  except  as  applied 
to  bills  of  exchange  and  other  commercial 
contracts,  never  seems  to  have  obtained  any 
substantial  foothold  in  this  country,  though 
followed  reluctantly  in  some  of  the  older 
decisions,  and  has  been  practically  abolished 
in  all  the  States,  either  oy  exjaren  statute  or 
by  judicial  interpretation.  The  word  was 
hela  to  import  a  calendar  month  as  early  as 
1794,  in  the  Circuit  Court  for  the  District  of 
Pennsylvania,  in  construing  an  Act  of  the 
Legislature  (Brudenell  v.  Vaux,  3  U.  S.  3 
Dall.  802  [1 :  8901),  and  in  1808,  in  the  Su- 
preme  Judicial  Court  of  Massachusetts,  it 
was  said  that  "in  this  State,  as  well  before 
as  since  the  Revolution,  a  month  mentioned 
generally  in  any  Act  had  immemorially  been 
considered  as  a  calendar  month.**  Atery  v. 
PixUy,  4  Mass.  460,  461.  Indeed  the  Enfflish 
rule  was  not  adopted  without  a  protest  from 
Lard  Kenyon,  one  of  the  most  eminent  of 
her  common- law  judges,  in  LaeonY,  Hooper, 
6  T.  R.  226,  and  was  abolished  by  statute  in 
18R0.     18  &  14  Victoria,  chap.  21. 

It  is  claimed,  howeTer,  that  as  the  proceed- 
ing to  foreclose  this  deed  was  in  rem,  the 
seizure  of  the  proper^  proceeded  against 
was  the  foundation  of  the  jurisdiction  of  the 
court,  and  that  a  defective  publication  of 
notice,  though  it  might  reverse  a  judgment 
in  such  a  case  for  error  in  departing  from 
the  directions  of  the  Statute,  does  not  render 
such  a  judgment,  or  the  subsequent  proceed- 
ings, void :  and  the  case  of  Vooper  v.  Bey- 
nMe,  77  U.  S.  10  Wall.  808  [19 :  9811,  is 
relied  upon   in  support  of  this  position. 


While  the  ruling  of  this  court  in  that 
appears  to  have  been  that  jurisdiction  is  ac- 
quired by  an  actual  seizure  of  the  prope^ 
attached,  and  that  defective  or  irregular  affi- 
davits and  publications  of  notice  do  not  ren- 
der such  a  ludgment  void,  the  case  really 
tum^  upon  the  lact  that  the  suit  was  bemin 
by  a  seizure  of  the  property  of  the  defendant 
under  a  writ  of  attachment,  and  in  that  re- 
spect it  is  distinguishable  from  this  case ; 
for  although  the  court  was  in  possession  of 
the  property  proceeded  against  In  the  bill 
filed  by  Buaington,  Wilson  &  Co.,  to  which 
the  Trust  and  Safe  Deposit  Company  was 
defendant,  such  receiver  had  been  appointed 
upon  the  bill  filed  by  Canova,  to  which  the 
plaintiff  was  not  made  a  party :  and  the  order 
consolidatingthat  cause  with  the  suit  by 
Budington,  Wilson  &  Co.,  in  which  the 
plaintiff  was  named  as  party,  and  In  which 
it  was  attempted  to  obtain  service  by  publi- 
cation, was  not  made  until  Februarv  6, 1885, 
two  months  after  the  expiration  of  the  time 
within  which  the  notice  of  publication  re- 

Suired  the  plaintiff  to  answer,  and  after  a 
ecree  pro  wnfeeeo  had  been  taken  against  it. 
The  receivership  could  not  have  the  effect  of 
subjecting  the  property  to  the  control  of  the 
court  in  we  mirticular  bill  filed  by  Buding- 
ton, Wilson  a  Co.  against  the  plaintiff,  until 
the  order  of  consolidation  which,  as  before 
stated,  was  after  the  time  limited  for  plain- 
tiff's appearance,  and  after  an  orderpiv  eon- 
feeeo  \M  been  entered  against  it.  The  case 
of  Cooper  ▼.  BeynoUU  was  one  where  property 
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was  seized  by  Tirtue  of  an  attachment  taken 
out  at  the  oommenoement  of  the  suit  in  which 
the  proceedings  to  call  in  the  nonresident  de- 
fenoant  are  htSl,  and  the  record  asserted  that 
"publication  had  been  made  according  to 
law.**  Indeed^  Mr,  J%uticeWL\\tx  said  in  that 
case,  p.  819  [088]  :  **  We  do  not  deny  that  there 
are  cases  ...  in  which  the  Legislature 
has  properlr  made  the  Jurisdiction  to  depend 
on  tne  publication  of  notice,  or  on  bringing 
the  suit  to  the  notice  of  the  party  in  some 
other  mode,  when  he  is  not  within  the  Jur- 
isdiction." It  was  said  by  Mr.  Juitiee 
Wayne,  in  WiXUarMcm  ▼.  Berry,  49  U.  S.  8 
How.  496,  640  [12: 1170,  1189],  in  reply  to  an 
argument  that  a  decree  in  chancery  could  not 
be  looked  into  in  a  collateral  way,  that  **  it  is 
an  equally  well-settled  rule  in  jurisprudence, 
that  the  Jurisdiction  of  any  court  exercisin/ir 
authority  over  a  subject  may  be  inquired  into 
in  every  other  court,  when  the  proceedings 
in  the  former  are  relied  upon,  and  brought 
before  the  latter,  by  a  party  claiming  the 
benefit  of  such  proceedings.  The  rule  pre> 
yails  whether  the  decree  or  judgment  has 
been  giyen  in  a  court  of  admiralty,  chancery, 
ecclesiastical  court,  or  court  of  common 
law.**  The  decisions  of  this  court  upon  this 
subject,  beginning  in  the  year  1794  with  the 
case  of  The  Betsey,  8  U.  S.  8  Dall.  6  [1 :  4861, 
have  been  uniform  and  consistent.  The  fol- 
lowing are  a  few  of  the  leading  cases  uoon 
this  subject:  Bum  y.  Himely,  8  U.  S!  4 
Cranch,  241  [9 :  408]  ;  miiott  v.  PlHrsol,  26  U. 
6.  1  Pet.  828  [7 :  164] ;  Wilcox  v.  Jackson, 
88  U.  8.  18  Pet.  498  [10 :  264]  ;  mriver  v. 
Lynn,  48  U.  8.  2  How.  48  [11 :  172]  ;  Hickey 
▼.  ateuHH^,  44  U.  8.  8  How.  760  [II ;  814]  ; 
waiter  y.  Beid,  62  U.  8.  11  How.  437  [18: 
761] .    In  the  last  case  it  was  held  that  where 

iurisdiction  had  been  sought  to  be  obtained, 
»y  publication,  as  in  this  case,  it  was  neces- 
sary to  show  that  notice  had  been  ffiven  by 
publication  as  the  Act  required.  "If  Juris- 
diction,*' says  the  court,  "could  be  exer- 
cised under  the  Act,  it  was  essential  to  show 
that  all  its  requisites  had  been  substantially 
observed.  It  was  necessary  for  the  plaintiff 
to  prove  notice,  and  negative  proof  that  the 
notice  was  not  given,  under  such  circum- 
stances, could  not  be  rejected.**  In  Hunt  v. 
WickUffe,  27  U.  8.  2  Pet.  201  [7:  897],  an 
order  was  made  by  a  state  <^7irt  of  chancery 
for  a  nonresident  to  appear,  and  that  a  copy 
be  published  "for  eignt  weeks  in  succession 
ri4M  ^^^^^ly  to  law,**  and  it  was  held  that,  as 
I  •^  the  laws  of  Kentucky  only  authorized  their 
courts  of  chancery  to  maae  decrees  against 
absent  defendants  on  the  publication  of  an 
order  for  two  months  successively,  the  order 
of  the  court  of  chancery  for  a  publication  for 
eight  weeks  was  not  a  conipliance  with  the 
law,  the  supreme  court  of  Kentucky  having 
decided  that  the  publication  must  be  contin- 
ued for  two  calendar  months.  Under  this 
construction  of  the  Act,  the  decree  was  made 
against  persons  who  were  not  parties  to  the 
suit,  and  it  was  held  that  it  oould  not  affect 
them.  8o  in  OoJpin  v.  Boffe,  86  U.  8.  18 
Wall.  860  [21 :  9691,  it  was  held  that  when 
by  legislation  of  a  State  constructive  service 
of  process  by  publication  is  substituted  in 
place  of  personal  service,  the  statutory  pro- 
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vision  must  be  strictly  pursued  in  order  to 
bind  a  citizen  of  another  State  not  personally 
served.  "  Whenever,  **  says  Mr,  JutUee  Field, 
"  it  appears  from  the  inspection  of  the  record 
of  a  oourt  of  general  Jurisdiction  that  the 
defendant,  against  whom  a  personal  Judg- 
ment or  decree  is  rendered,  was  at  the  time 
of  the  alleged  service  without  the  territorial 
limits  of  the  court,  and  thus  beyond  the 
reach  of  its  process,  and  that  he  never  ap- 
peared in  the  action,  tht  presumption  of 
Jurisdiction  over  his  person  ceases,  and  the 
burden  of  establishing  the  lurisdiction  is 
cast  upon  the  party  who  invokes  the  benefit 
or  protection  of  the  judgment  or  decree. 
.  .  .  When,  therefore,  oy  legislation  of  I 
a  State  constructive  service  of  process  by 
publication  is  substituted  in  place  of  per- 
sonal citation,  .  .  .  every  principle  of 
justice  exacts  a  strict  and  literal  compli- 
ance wiUi  the  statutory  provisions."  Later 
cases  to  the  same  effect  are  Barle  v.  McVeigh^ 
91  U.  S.  608  [28 :  898]  ;  SetUemier  v.  BuUivan, 
97  U.  8.  444  [24 :  1110]  ;  Oheely  v.  Clayton, 
110  U.  8.  701  [28 :  298]  ;  ApplegaU  y.  Lexing- 
ton  db  0,  County  Min.  Co,,  117  U.  8.  266  [29: 
8921,  and  there  is  scarcely  a  State  in  the 
Union  in  which  the  same  principle  has  not 
been  announced  and  reaffirmed. 

We  think  the  publication  of  the  notice  in 
this  case  for  the  full  period  required  bv  law 
was  necessary  to  the  validity  of  the  decree 
pronoimced  upon  the  basis  oi  suchpublica- 
tion  {Barlv  y.  Doe,  67  U.  8.  16  How.  610 
[14 :  1079]),  and  as  sudi  publication  was  not 
made  for  that  period,  the  decree  based  upon 
such  notice  was  no  estoppel  of  the  plaintiff 
in  this  case. 

8.  It  is  claimed,  however,  that  the  decree 
dismissing  the  bill  was  proper,  because  there  [141 
were  no  bonds  of  the  Railroad  Company, 
whose  property  defendant  purchased  at  the 
sale  by  the  state  court,  and  which  executed 
the  mortgage  to  the  plaintiffs,  le^lly  out- 
standing.^and  consequently  plaintiffs  had  not 
a  sufficient  interest  or  title  to  maintain  this 
suit  On  December  28,  1886,  about  a  month 
after  the  bill,  and  a  few  days  after  the  answer, 
was  filed,  an  order  was  entered  referring  the 
cause  to  a  master,  to  notify  all  persons  hold- 
ing bonds  or  coupons  of  the  Railroad  Com- 
pany to  file  the  same  with  the  master  before  the 
1st  aay  of  February,  1887,  with  power  to  any 
party  to  the  suit,  or  any  person  who  should 
nave  filed  any  such  bonds  or  coupons,  to  take 
testimony  before  the  master,  touching  the 
holding  and  ownership  of  the  same,  with  a 
reservation  on  the  part  of  the  court  to  pass 
upon  all  questions  of  law  or  fact  connected 
therewith.  In  pursuance  of  this  notice  bonds 
to  the  amount  of  $28,000  were  filed  by  Ambler 
&  Taliaferro,  the  validity  of  which  was  made 
the  subject  of  contention.^  These  bonds  were 
purchased  by  them  in  Jacksonville  through 
John  T.  Walker,  agent  of  the  purchasers, 
Taliaferro  giving  his  check  for  the  money. 
The  bonds  belonsed  originally  to  Thomas  8. 
Harris,  of  Philadelphia,  who  sent  ihem  to  J. 
0.  Marcv,  an  attorney,  residing  at  Jackson- 
ville, with  an  affidavit  that  he  w.is  a  bona 
fide  holder  and  owner  of  the  bcadi ;  that  he 
acquired  the  same  for  value,  and  without 
notice  that  the  bonds  were  issued  improperly 
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iDd  withoat  oonsideratioa.  Marcv  swears 
In  this  oonnection  that  he  sold  $28,000  face 
filae  of  the  bonds  to  Walker,  as  agent  of 
the  purdiasera,  and  was  paid  that  amount 
of  monej.  He  had  notified  Harris  of  the 
order  of  the  special  master  that  the  bonds 
were  to  be  filed  on  or  before  a  certain  day. 
iiid  that  these  bonds  must  be  accompanied 
bj  tn  afildavit  of  bona  fide  ownership.  The 
itie,  which  had  been  talked  about  some 
time  before,  took  place  at  the  National  Bank 
of  the  State  of  Florida.  He  deliveied  the 
affldsTit,  with  the  bonds,  to  the  purchasers. 
He  also  swears  emphatically  that  he  had  not, 
it  the  time  he  sold  the  bonds,  knowled^  of 

PSO]  toy  fact  which  led  him  to  suspect  or  belieye 
that  Harris  had  no  right  to  sell  them,  nor  had 
Walker  such  knowledge,  so  fa/  as  he  knew. 
He  says :  **!  cannot  by  any  probability  im- 
agine that  he  could  have  any  suspicion  of  the 
iofslidity  of  any  of  the  bonds  sold  to  him.  ** 
Walker,  who  is  also  a  lawyer  at  Jacksonyille, 
swears  that  he  was  employed  by  Ambler  & 
Taliaferro  to  look  into  the  condition  of  the 
aflaira  of  the  Company,  with  the  expectation 
of  their  becoming  the  purchasers,  if  they 
ooald  do  so  safely.  **  My  investigation  satis- 
fled  me  that  there  were  a  number  of  bonds  out- 
ttanding  of  Uiis  Company  which  were  of 
doubtful  validity  as  liens.  .  .  .  With 
Mr.  Marcy's  assistance  I  ascertained  all  the 
facts  toudiing  the  bona  fide  holding  of  the 
bonds  in  Philadelphia.  The  evidence  satis- 
fied us  that  all  the  bonds  were  purchased  in 
good  faith,  and  I  authorized  Mr.  Marcy  to 
represent  my  clients  and  complete  the  transac- 
tions with  these  parties,  Dunn  and  Harris, 
carefully  instructing  him  to  avoid  the  pur- 
chase of  any  bonds  of  Mr.  Shreve  Ackley, 

I  as  to  the  validity  of  whose  holding  I  had 

come  to  entertain  doubts."  He  further  testi- 
fied that  he  required  an  affidavit  of  bona  fide 
holding  to  accompany  the  bonds,  and  that 
no  fact  came  to  his  knowledge  which  would 
raise  any  suspicion  in  his  mind  that  the 
holder  had  no  right  to  sell  them.  Mr.  Talia- 
ferro also  swears  that  he  had  not  the  slight- 
est knowledge  of  any  facts  which  would 
lead  a  man  of  prudence  to  suspect  that  the 
bonds  were  not  valid,  nor  even  a  suspicion. 
He  had  fooe  through  the  country,  over  the 
road,  and  had  made  up  his  mind  tliat  it  would 
be  a  desirable  purchase  in  connection  with 
bis  timber  interests  Acting  under  the  ad- 
vice of  Mr.  AValker,  he  authorized  him  to  ffo 
to  Philadelphia  to  endeavor  to  purchase  tine 
bonds.  The  only  fact  relied  upon  to  show 
want  of  good  faith  appears  to  be  that  these 
bonds  were  sold  upon  the  day  of  the  sale  of 
the  railroad  property,  under  the  decree  of  the 
state  court,  ana  after  the  parties  attending 
the  sale,  including  Walker,  the  agent  nf  the 
purchasers,  liad  returned  from  Green  Cove 
Springs,  where  the  sale  was  made,  to  Jackson- 
yille. Without  going  further  into  the  evi- 
dence we  think  there  is  sufficient  to  show  that 
tiiere  are  bonds  outstanding  secured  by  this 
mortgage  upon  which  plaintiff  is  entitled 
to  maintain  this  bill,  and  that  it  is  not  nee- 
MiMJ  at  this  stage  of  the  case  to  determine  as 

[lil]  a  finality  the  amount,  validity  or  ownership 
of  sodi  hoods,  or  the  number  which  were 
held  bona  fide  l^  the  present  holders ;  but 
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that  the  case  should  be  reversed  and  remanded 
for  further  proceedings  in  conformity  with 
this  opinion.  Should  the  court  proceed  to 
a  decree  for  foreclosure  and  sale,  the  holders 
of  the  bonds  can  be  notified  to  appear  and  file 
them  with  the  master,  and  all  questions  con- 
nected with  their  amount  and  ownership  can 
be  settled  upon  a  final  hearing. 

The  decree  qf  the  eimrt  below  \e(U  Vier^ore  be 
TetereetL 


J.  0.  STOUT,  Piff.  in  Err.. 

JULIA  MASTIN,  Executrix  and  Sole  Der 
isee  of  John  J.  Mastin,  Deceased. 

(See  8.  0.  Beporter^  e(L  161-158.) 

AMsestmeni  of  taxes,  when  drfeeUve—deeoripHon 
in  tax  deed— evidence  to  correct  detcription, 

L  An  assessment  of  taxes  of  nonresident  land  la 
fatally  defOottve  ff  it  oontalns  saoh  a  falsity  in 
the  description  of  the  paroel  assessed  as  might 
probably  mislead  the  owner. 

%,  If  the  description  in  a  tax  deed  Is  a  departure 
from  that  contained  in  the  assessment  roll  and 
prior  tax  proceedings,  such  prior  description,  if 
imperfect  and  inauffldent,  avoids  the  deed,  al- 
though the  description  in  the  latter  may  be  suf- 
ficient and  complete. 

8.  If  the  description  in  the  tax-roU  is  ioaoourate. 
and  it  is  sought  to  perfect  that  description  by 
evidence  oZiundtf,  it  should  appear  affirmatively, 
not  merely  that  the  description  by  reasonable 
oorreotion  may  apply  to  the  lot  in  controyer8y« 
but  also  that  it  is  not  applicable  to  any  other 
lot. 

[No.  1072.1 

Submitted  Jan,  It,  1891.  Dedded  March  9, 1891. 

PI  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of   Kansas   to 
review  a  judgment  in  favor  of  plaintiff  in 
an  action  of  ejectment.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  HatchinM  for  plaintiff  in  error. 
Mr.  T.  A.  Frank  Jones  for  defendant  in 
error. 

Mr.  Jtutiee  Brewer  delivered  the  opinion 
of  the  court : 

This  is  an  action  of  ejectment  to  recover 
the  possession  of  seven  lots  in  Kansas  City, 
Kansas.  Defendant  rested  his  defense  on  tax 
deeds  for  the  several  lots,  and  the  single  ques- 
tion is  as  to  the  validity  of  those  tax  deeds. 
A  jury  being  waived,  tne  case  was  tried  by 
the  court;  and  findings  of  fact  were  made, 
from  which  the  court,  as  a  conclusion  of 
law,  held  that  the  tax  deeds  were  invalid  by 
reason  of  a  misdescription  of  the  lots  in  the 
tax  proceedings.  Our  inquiry  is  limited  to 
the  Question  whether,  upon  the  findings,  the 
conclusion  was  correct. 

From  these  findings  it  appears  that  the  ores- 
ent  value  of  the  lots  is  in  excess  of  five  tnou- 

Norn.— jIs  to  sole  c/  lands  for  taxee;  etriet  compU' 
ofiee  tottJ^  seotiite  neeesstiry,— see  note  to  Williams  V. 
Peyton,  4:SUL 

When  an  InfuneUon  to  rsseroin  the  eoOeetiofi  of  a 
tax  wfD  he  gramUdm  See  note  to  Dows  v.  Glilcstfo, 
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sand  dollars  This  suit  was  commenoed  prior 
to  February  12,  1884.  It  further  appears 
that  in  1878  sale  was  made  for  the  taxes  of 
1877;  that  thereafter  the  purchaser  paid  the 
taxes  of  1878,  1879  and  1880 ;  and  that  his 
total  investment  for  these  taxes  was  $104.80. 
The  Statutes  of  Kansas  in  force  at  the  time 
of  these  proceedings  gave  to  an  investor  in 
taxes  twenty-four  per  cent  interest.  It  cer- 
tainly is  a  lar|^  demand  on  an  investment  of 
$104.80  to  insist  upon  title  to  property  worth 
more  than  five  thousand  dollars ;  and  when  by 
the  laws  of  the  State  there  is  given  a  fixed 
and  prior  lien  for  the  investment,  and  inter- 
est thereon  at  twenty -four  per  cent,  it  is  im- 
possible not  to  observe  that  the  large  interest 
ought  to  satisfy  any  reasonable  person.  But 
the  purchaser  rests  on  the  letter  of  his  bond, 
and  he  has  a  legal  right  so  to  do ;  but  under 
such  circumstances  he  must  rest  alone  on  its 
letter.  He  has  no  overpowering  equity  to 
justify  a  large  and  liberal  interpretation  of 
statutory  proceedings.  Surrounding  cir- 
cumstances may  sometimes  sustain  an  Imper- 
fect description  in  a  voluntary  deed  by  a 
grantor,  but  seldom  one  made  in  hostile  tax 
proceedings.  In  Tallman  v.  White,  2  N.  Y. 
60.  it  was  said  that  **  an  assessment  for  taxes 
of  nonresident  land  is  fatally  defective  if  it 
contains  such  a  falsity  in  the  description  of 
the  parcel  assessed  as  might  probably  mislead 
the  owner,  and  prevent  him  from  ascertain- 
ing by  the  published  notices  that  his  land 
was  to  be  sold  or  redeemed.  Such  a  mistake 
or  falsity  defeats  one  of  the  obvious  and  just 
purposes  of  the  Statute — that  of  giving  to  the 
owner  an  opportunity  of  preventing  me  sale 
by  paying  the  tax."  In  BtU  v.  Mmory,  6 
Oray,  651,  the  rule  is  laid  down  that  a  tax 
deed,  **  taking  effect  only  as  the  execution  of  a 
statute  power,  should  be  construed  with  some 
strictness,  so  as  to  enable  the  grantee  to  iden- 
tify the  land,  and  to  enable  the  owner  to  re- 
deem it ;"  and  it  was  held  that  a  deed  which 
bounded  the  land  correctly  on  two  sides,  on 
the  third  by  land  on  which  it  was  in  fact 
bounded  only  in  part  and  on  the  fourth  by 
land  from  which  it  was  separated  by  the  land 
of  another  person,  was  void  for  uncertainty. 
Now  the  description  in  one  of  these  tax 
deeds — and  so  far  as  the  question  here  is  con- 
cerned they  are  all  alike — is  **  lot  246  Aim- 
strong  Street,  Kansas  City,  Kansas,  situated 
in  the  County  of  Wyandotte  and  State  of  Kan- 
sas." There  was  a  lot  in  that  city  answering 
to  this  description ;  but  such  description  does 
not  conform  to  that  found  in  the  assessment 
roll  and  prior  tax  proceedings ;  and  it  was 
adjudged  by  the  Supreme  Court  of  Kansas,  in 
the  case  of  Hewitt  v.  Storeh,  31  Kan.  488, 
that  in  making  a  tax  deed  the  county  clerk 
has  no  power  to  go  beyond  the  description 
in  the  prior  tax  proceedings ;  and  If  he  adds 
anything  thereto,  such  addition  does  not  aid 
or  materially  benefit  the  deed.  In  other 
words,  the  description  in  a  tax  deed  does  not 
end  the  question.  If  it  is  a  departure  from 
that  contained  in  the  assessment  roll  and  prior 
tax  proceedings,  such  prior  description,  if 
Imperfect  and  insufficient,  avoids  tne  deed, 
although  the  description  in  the  latter  may  be 
sufficient  and  complete. 
In  that  case  the  description  in  the  assess- 


ment  roll  and  prior  tax  prooeedingi  was  of 
a  lot  in  Challiss*8  addition ;  that  in  the  deed 
was  of  a  lot  of  the  same  number  In  L.  C. 
Challiss's  addition.    Plata  of  two  addition 
to  the  City  of  Atchison  had  been  flled--oiie 
named  ''Challiss*8  addition"  and  the  other 
"L.  C.  Challiss's  addition."    There  wasai 
error  In  recording  the  first  plat,  which  wy 
attempted  to  be  corrected  by  the  second,  which 
also  included  territory  other  than   that  de- 
scribed in  the  first ;  and  the  latter  plat,  with 
its  description,  became  the  recognized  plit 
of  the  entire  addition.    So,   to  perfect  the 
description,  which  in  the  assessment  roll  wm 
Challiss's'  addition,  in  the  tax  deed  the  detk 
described  the  lot  as  in  L.  O.  Challiss's  addi- 
tion.   In  respect  to  this  departure,  that  oouit 
observed  in  an  opinion  by  Chief  JuMiiee  Hor- 
ton :   **  It  is  unnecessary  for  the  purpose  of  this 
case  to  decide  whether  the  tax -toll  of  1872,  or 
the  tax  certificate  of  May  15,  18TB,  sufficiently 
described  lot  10,  in  block  16,  in  L.  C.  Chal- 
liss's  addition  to  the  City  of  Atchison.    A 
tax  deed  to  be  valid  must  not  only  substan- 
tially conform  to  the  requirements  of  the 
Statute,  but  must  correspond  with  the  pro- 
ceedings upon  which  it  is  based  in  all  esMn-  n 
tial  particulars.    The  county  treasurer  must 

five  to  the  purchaser,  on  the  payment  of  bis 
id,  a  certificate  describing  the  lands  pur- 
chased in  accordance  with  we  records  of  the 
tax  proceedings  in  his  office.  If  Uie  land  be 
not  redeemed  within  the  time  prescribed  by 
the  Statute,  the  county  clerk  of  tiie  ooonty 
where  the  land  Is  sold,  on  presentation  lo 
him  of  the  certificate  of  sale,  must  execute  in 
the  name  of  the  county,  as  county  clerk,  lo  the 
purchaser,  his  heirs  or  assiens,  a  deed  to  the 
land  remaining  unredeemed ;  but  he  has  no 
power  to  insert  in  the  deed  executed  by  him 
another  and  different  description  from  that 
contained  in  the  tax  proceedings.  Whi  le  it  it 
sufficient  to  describe  lands  in  all  proceedings 
relative  to  assessing,  advertising  or  lelHnf 
the  same  for  taxes,  oy  initial  letters,  abbre- 
viations and  figures  to  designate  the  township, 
range,  section  or  parts  of  section,  said  also  tbs 
number  of  lots  and  blocks ;  and  while  it  Is 
competent  for  the  county  clerk,  instoid  of  us- 
ing such  initial  letters,  abbreviations  and  fig- 
ures in  tax  deeds  executed  by  him,  to  write  out 
in  full  the  words  which  such  initial  letten, 
abbreviations,  etc. ,  represent,— yet  he  is  not  to 
make  any  material  or  substantial  varianoe  In 
the  description  of  the  property  inserted  ly 
the  deed  from  that  set  forth  in  the  prior  tax 
proceedings  upon  which  it  Is  basco.  2sch 
act  of  the  tax  proceedings  must  substantially 
correspond  with  its  immediate  snteoedenL 
Black  well  on  Tax  Titles,  484.* 

That  case  is  decisive  of  this.  For  while  the 
tax  deed  describes  lot  246,  Armstrong  Street, 
the  assessment  roll  describes  the  property  as 
lot  246,  Armstrong  Block.  It  Is  true  the 
ninth  finding  of  fact  shows  that  "upon  the 
plat  of  Kansas  City,  Kansas,  and  In  oony^- 
ances  of  land  and  In  tax-sale  proceedings  in 
the  old  City  of  Kansas  City,  Kansas,  the  lots 
are  numbered  by  streets  and  not  by  the  blod; 
and  'Ewing.*  'Joy,'  'James,'  'wood'  and 
'  Armstrong 'are  names  of  streets  in  said  city  :* 
and  the  eighth  finding  also  shows  that  **on  tbs 
first  page  of  the  tax-roll,  and  In  respect  to 
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otber  loli»  underneath  the  printed  heading 
'blodc*  appeared  the  written  words  'Ewing 
Street  :*  *  uid  the  contention  is,  that  where 
M  thereafter,  on  suhsequent  pages,  adjoining 
the  ininted  word  ''block,"  appeared  the  writ- 
ten word  "Armstrong"  or  "James,"  "Wood" 
or  "Joy,"  it  was  to  he  understood  as  describe 
ing  not  block  but  street ;  and  that  the  pecu- 
litfity  of  description  obtaining  in  Kansas 
OitT,  Kansas,  by  lot  and  street  rather  than 
bj  lot  and  block,  as  obtains  elsewhere  in  the 
S^,  was  fully  indicated  bv  the  entry  on 
the  first  page  of  the  tax -roll  in  respect  to 
"EwiDir  Street"  While  it  appears  afflrma- 
tiTely  ntMoa  Uiis  ninth  finding  that  the  cus- 
tom was  to  describe  lots  by  number  and 
•treet,  and  not  by  number  and  block,  yet 
it  does  not  appear  that  there  were  no  blocks 
known  by  tnese  descriptive  names,  "Arm- 
itrong,"  "Wood,"  "James,"  etc  It  is  com- 
mon knowledge  that  in  many  cities  lots  whf  ch 
ire  on  streets,  and  are  entitled  to  the  appro- 

Eriate  number  of  lots  oi>  such  streets,  have, 
1  general  understanding,  a  peculiar  and  sep- 
ante  description  by  virtue  of  being  in  cer- 
tiiD  blocks,  or  facing  on  certain  open  squares ; 
tad  it  is  not  founa  that  such  peculia^ty  of 
description,  generally  known  and  accepted, 
did  not  obtain  in  the  City  of  Kansas  City, 
Esnsss.  If  the  description  in  the  tax-roll 
was  inaccurate,  and  it  was  sought  to  perfect 
that  description  by  evidence  aliunde,  it 
iboald  'have  app^ired  afltenatively,  not 
I  merely  that  the  description  by  reasonable  cor- 
'  lection  mifht  apply  to  the  lots  in  contro- 
I  vmy,  but  «lso  tluit  it  was  not  applicable  to 
any  other  lots.  Such  fact  does  not  appear  in 
these  findinn;  and  as  a  party  claiming 
nnder  a  tax-aeed  necessarily  relies  on  the  let- 
ter of  his  bond,  he  cannot,  where  the  descrip- 
tion in  the  proceedings  upon  which  his  deed 
is  based  is  inaccurate,  content  himself  with 
the  act  of  the  county  clerk  in  making  in  the 
tax -deed  a  sufficient  correction,  but  must  also 
show  that  the  description  in  the  tax  proceed- 
ings, though  inaccurate,  could  not  be  mis- 

fnm  the  findings  of  fact  the  conclusion  of 
the  circuit  court  cannot  be  adjudged  erro- 
neoos,  and  therefore  its  judgmetU  for  Vie 
plain^f  must  be  affirmsd, 

Mr,  Juitiee  Brown*  dissenting: 
I  tidnk  that  under  the  GeneraTStatutes  of 
|M]    Kansas,  sees.  0998  and  7008,  the  description 
in  these  deeds  was  sufficient. 


OARL  8TOCKMEYER,   Testamentary  Ex- 
ecutor of  Edward  F.  SrooKiiBTBBy 
Deceased,  Appt,, 
e. 

MABY  O.  TOBIK  n  ai^ 

(8ee&  aBeporter^  ed.  176-197.) 

Lfititiana  law  at  la  inMniiy — mortgage  »ale~- 
oppraieemtni-^eale  in  a  lump-^rregularitiee, 

L  In  Lonlslaiia,  in  order  to  establish  that  a  person 
k  taioapable  of  making  a  oontiaot  bj  reason  of 


insanttv,  before  he  Is  Interdloted,  In  addition  to 
showing  his  Inoapaoity,  ft  most  appear  that  he 
was  known  bj  those  who  saw  and  conversed  with 
him  to  be  in  estate  of  mental  derBngemeot,or  thai 
the  person  who  oontnoted  with  him  knew  his 
InoapaoitT* 

2.  In  Louisiana,  a  sale  under  a  mort«?age  is  not 
illegal  for  want  of  an  appraJSeiMst  %  where  ap- 
praisement is  dispensed  with  bj  the  mortgage. 

8.  Where  the  writ  commands  the  sheriff  to  sdl 
aocordlnff  to  law,  he  may  sell  without  appnUse- 
meot  where  the  petition  for  the  writ  asks  it,  and 
the  mortgage  waives  appraisal;  oredltors  cannot 
complain  unless  such  waiver  was  made  tiaudu- 
lently,  or  to  defeat  their  debts, 
i.  Where  a  mortgage  is  on  a  plantation  and  the 
personal  property  belonging  thereto,  the  whole 
may  be  sold  in  a  lump,  and  the  sale  may  be  at 
the  seat  of  justice  unless  the  debtor  seasonably 
requires  the  sale  to  be  on  the  plantation. 

0w  Mere  informalities  or  inregularities  in  a  Judieial 
sale  do  not  ooostltute  in  Louisiana  a  snfllcient 
ground  to  set  It  aside,  unless  the  plaintiff  can 
Show  that  he  was  injured  by  them. 

[No.  148.] 

Argued  and  StOmiUted  Jan.  Uf,  J89t    Decided 

March  i,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Ck>urt 
of  the  United  Sutes  for  the  Esstem  Dis- 
trict of  Louisiana  dismissing  a  suit  to  declare 
void  a  sale  of  a  plantation  and  personal  prop- 
erty and  for  further  relief.    Affirmed. 

Statement  by  Mr.  JueUee  Harlaiu 

This  suit  was  instituted  Januarv  27,  1886, 
in  the  name  of  Edward  F.  Stockmeyer,  an 
interdict,  and  a  subject  of  the  German  Em- 
pire, residing  in  New  Orleans,  by  his  curator, 
Carl  Stockmeyer,  a  subject  of  the  same  em- 
pire, residing  in  that  city,  against  Charles 
F.  McCan,  Henfv  €k>dberrv,  George  Gkxl- 
berry,  Laura  Gkxiberry,  Noelie  Gkxlberry  and 
EdwaJd  F.  Le  Bourgeois,  citizens  of  Louis- 
iana. U^n  final  hearing  the  bill  was  dis- 
missed with  costs. 

Its  principal  object  is  to  obtain  a  decree 
setting  aside  and  declaring  of  no  efl!ect  a 
sale  and  adjudication  in  the  year  1886  to 
Charles  P.  McCan  of  a  certain  plantation  in 
Louisiana,  with  all  the  buildings,  improve- 
ments and  houses  thereon,  and  sundry  articles 
of  personal  property  used  in  its  cultivation, 
ana  establishing  the  rights  and  interests  se- 
cured to  Edwara  F.  Stockmeyer  by  certain 
pledges  made  by  public  acts  in  the  veara  1881 
and  1884.  A  further  object  is  a  decree  4e. 
daring  McCan  a  trustee  in  respect  to  the 
moneys  realized  by  him  from  the  sale  of 
property  taken  possession  of  under  the  above 
adjudication. 

The  grounds  upon  which  the  above  relief 
is  sought  will  appear  from  the  following 
summary  of  the  plcMEulings  and  evidence : 

On  the  7th  of  February,  1881,  by  public 
act  before  a  notary,  the  defendants  Laura. 
Godberry  and  Noelie  Godberry  pledged  to 
Stockmeyer,  his  heirs  and  assigns,  two  prom- 
issory notes  made  by  Henry  Godberry  and 
George  Gkxlberry  to  their  own  order  and  by 
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them  indorsed,  dated  February  20,  1880,  each 
for  the  sum  of  $8,750,  payable  one  year  after 
date,  with  interest  at  the  rate  of  six  per  cent 
per  annum  from  date  until  paid,  with  priv- 
ilege to  the  makers  of  extending  the  notes 
from  year  to  year  upon  payment  of  interest. 
These  notes  were  secur^  by  mortgage  and 
vendor's  privilege,  given  February  20,  1880, 
on  a  suffar  plantation  known  as  the  Angelina 
plantation  m  the  Parish  of  St.  John  the 
Baptist,  State  of  Louisiana,  about  forty- 
eight  miles  above  the  City  of  New  Orleans 
on  the  Mississippi  River. 

On  the  25th  of  January,  188^  Laura  Ood- 
berry  and  Noelie  Godberry,  by  public  act, 
and  for  the  purpose  of  securing  an  indebted- 
ness from  Henry  and  Qeorge  Godberry  in  the 
sum  of  $82,000,  with  interest  at  8  per  cent 
per  annum  from  February  24,  1884,  until 
paid,  and  attorney's  fees  at  5  per  cent  on  the 
amount  sued  for,  pledged  to  said  Stockmeyer 
tlie  above  two  promissory  notes.  Bv  this 
act  it  was  agreed  between  Laura  and  Noelie 
Godberry  and  Stockmeyer  that,  in  the  event 
Henry  and  George  Gkxiberry  failed  to  pay 
this  indebtedness,  with  interest  and  costs, 
on  or  before  January  25,  1885,  Stockmeyer, 
his  heirs  and  assigns,  might  take  such  legal 
proceedings  as  were  deemed  necessary  to  en- 
force the  payment  of  the  notes  pledged,  and 
appropriate  the  proceeds  of  sale  to  the  pay- 
ment of  any  amount  due  him  on  account  of 
the  Angelina  plantation.  The  interest  was 
paid  to  February  21,  1884,  and  payment  of 
the  notes  was  postponed  to  January  25,  1885. 
The  land  ana  property  embraced  in  this 
special  mortgage  and  vendor's  privilege  was 
the  Angelina  plantation,  with  the  buildings, 
improvements,  machinery,  engines,  appar- 
atus, carts,  wagons,  tools,  implements  of 
husbandry,  mules  and  other  live  stock,  com, 
fodder,  growing  crops  and  everything,  with- 
out exception  or  reservation,  belonging  or 
appertaining  to  that  plantation. 

On  the  same  day  of  the  last-named  act, 
January  25,  1884,  by  public  act,  to  which 
Henry  Godberry,  George  Godberry,  Laura 
Godberry,  Noelie  Godberry,  Edward  F. 
Stockmeyer  and  Charles  P.  McCan  were 
parties,  certain  notes  for  $25,000,  made  in 
mjiido  by  Henry  Godberry  and  George  God- 
berry to  their  own  order  and  by  tnem  in- 
dorsed, divided  into  sums  of  $5,000  each, 
and  payable  at  the  New  Orleans  National 
Bank  on  the  15th,  20th  and  27th  days  of  De- 
cember, 1884,  and  on  the  5th  and  15th  days 
of  January,  1885.  respectively,  with  interest 
at  six  per  cent  per  annum  after  maturity, 
were  secured  by  special  mortgage  and  crop 
lien  on  the  Angelina  plantation  and  the  per- 
sonal property  belonging  thereto,  as  an  en- 
tirety, in  favor  of  McCan.  This  mortgage, 
by  its  terms,  was  made  superior  to  the  one 
of  the  same  date  securing  the  indebtedness 
of  Henry  and  George  Godberry  to  Stock- 
meyer, as  well  as  to  that  of  February  20, 
1880,  securing  the  two  notes  of  $8,750  each 
held  by  the  Misses  €k>dberry. 


Subsequently,  by  a  decree  passed  Novem* 
ber  11,  1884,  in  the  Civil  District  Court  of 
the  Parish  of  New  Orleans,  Stockmeyer  wm 
adjudged  to  be  incompetent  to  perfonn  Til. 
idly  any  act  that  could  be  perionned  bf  ft  r^ 
person  of  sane  mind.  He  was  aocordinglj  ^^ 
interdicted  and  Carl  Stockmeyer  wai  tp^ 
pointed  and  qualified  as  his  curator. 

Upon  default  in  the  payment  of  one  or 
more  of  these  notes,  McCan,  the  holder  and 
owfter  of   them,    proceeded,    Febroaiy  2S, 
1886,  by  executory   process  in  the  TweDtj- 
sixth  Judicial  Distnct  Court,  Parish  of  St 
John  the  Baptist,  in  suit  No.    197  onOe 
docket  of  that  court,  in  which  Heniy  God- 
berry and  George  Godberry  were  sole  defend- 
ants, to  seize  the  tract  of  land  or  plantation, 
together  with  all  the  personal  property  cor- 
ereid  by  the  special  mortgage  to  him,  uid  tt- 
tached  to  and  used  in  the  cultivation  of  lodi 
plantation.    At  the  sale  ordered  in  that  siui- 
which  took  place  on  the  7th  of  March,  1885, 
at  the  seat  of   justice  of   the   parish— the 
plantation,  with  the  personal  property  cof- 
ered  by  the  special  mortgage  and  crop  litt, 
and  used  in  its  cultivation,  wna  adludicated 
to  Charles  P.  McCan  for  the  price  of  $15,000 
cash,  and  a  deed  was  made  to  him  by  tke 
sheriff.    Under  that  deed,   he  entoed  into 
possession  and  sold  the  mules  and  machineiy 
m  the  sugar  house  on  the  plantation  for  a  mm 
approximating    $10,000.    He    sabsequently 
leiuBed  the  plantation  for  the  year  1885  to 
Edward  Le  bourgeois  for  the  sum  of  $S,0(M. 
which  sum  he  collected.    He  again  leaned  It 
to  Le  Bourgeois  for  two  years  from  Januaiy 
1,  1886,  for  $10,000,  and  the  latter,  at  the  be- 
ginning of  this  suit,  was  in  posseasioii  as 
lessee  and  tenant  under  McCan,  whose  title 
rested  entirely  on  the  above  adjtidicatioii  nod 
deed  to  him. 

Before  the  sale  to  McCan  wna  made,  tba 
defendants  in  suit  No.  197  presented  lo  tba 
judge  of  the  Twent^-Secona  Judicial  Dis- 
trict of  Louisiana  a  petition  proteatinf 
against  the  sale  of  the  personal  property  in 
block  or  in  lump  at  the  court-hoiue,  siid  de- 
manding that  it  be  appraised  and  sold,  sep- 
arately, on  the  plantation.  This  petiUoa 
was  accompanied  by  an  aflMavit  of  ooonad 
stating  that  the  office  of  Judge  of  the  Twaaty- 
sixth  Judicial  District  Court  of  Louisiana 
was  vacant ;  that  there  wna  no  judge  in  that 
district  or  parish  to  act  in  aald  office,  and 
that  the  judge  of  the  adjoining  di8trici--tbe 
Twenty-Second— was  autnoriiM  In  that  event 
to  act.  Thereupon,  the  latter  Judge  made 
at  chambers,  on  the  4th  of  Marcn.  IIKS,  tba 
following  order:  TFpon  reading  the  fore- 
going petition  and  considering  artlclea  M  | 
and  676  of  the  Code  of  Practice,  let  tbi  ' 
sheriff  of  the  Parish  of  St.  John  the  Baptist 
be,  and  he  is  hereby,  directed  and  Inatrocted 
to  sell  the  property  described  in  the  longo* 
ing  petition  in  the  order  and  "^"■'f  tbcRin 
set  forth ;  and  let  the  same  be  sold  aeparatelf 
and  appraised  separately,  an  aboye  net  fora 
and  prayed  in  aaid  petition ;  the  plantation 


A»  to  poioer  cf  attorney^  rtndktd  hu  <nMnttv  of 
prindpaU  see  fiote  to  Hunt  v.  Bousmanier,  5:680. 

Purohosar  at /iidicial  KUe;  when  proUeUd  aoain$t 
irreguiartUet  In  the  proceedingB  or  aole.  See  note  to 
Koonts  V.  Korthem  Bank  of  Kentuoky,  8I:lfi&. 
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to  be  sold  first  at  the  court-house,  and  the 
other  articles  on  the  plantation,  as  above 
pnjed  for."  This  petition,  with  the  ac- 
companying affidavit,  and  the  above  order 

I  were  filed  in  the  suit,  and  of  the  order  the 
iberiff  was  notified  on  the  5th  of  March, 
1885.  In  addition,  the  curator  of  Stock- 
meyer.  by  a  writing,  filed  March  6,  1885,  in 
nid  suit  No.  197,  protested  against  the  sale 
of  the  property  without  the  benefit  of  ap- 
pnisement,  as  prescribed  by  law,  and  in  the 
mode  claimed  bv  Henry  and  €korge  God- 
herry.  Nevertheless,  the  property  was  sold 
it  the  court-house  door,  m  block,  without 
appraisement;  by  reason  whereol  It  is  al- 
leged, the  sale  aid  not  realize  a  fair  value, 
persons  who  would  have  been  present  and 
bid  for  the  property  being  prevented  from 
tttendicg  on  account  of  the  mode  in  which 
the  sale  was  conducted.  The  act  of  special 
mortage  and  crop  lien  of  January  25,  1884, 
by  Henry  Godbery  and  Qeor^e  Godberry 
for  the  benefit  of  McCan,  contained,  among 
others,  provisions  dispensing  with  the  ap- 
praisement of  the  property  enumerated  in 
the  event  of  seizure  and  sale ;  walvine  all 

,  delays,  appeals,  writs  of  error  and  right  of 
appeal :  authorizing  the  holder  of  the  notes 
to  enter  judgment  in  any  court  of  competent 
Jorisdiction.  without  citation  or  previous  no- 
tice, on  a  production  of  an  authentic  copy  of 
tbe  act,  for  the  whole  or  part  of  said  debts, 
attorney's  fees,  costs,  charges,  expenses,  etc., 
provided  execution  was  stayed  until  the  ma- 
turity of  the  notes  sued  on ;  in  case  a  forced 
mle  became  necessary  from  any  cause,  waiv- 
ing and  acknowledging  legal  service  of  no- 
tice to  pay,  notice  of  seizure  and  notice  to 
appoint  an  appraiser  and  to  subdivide,  as 
well  as  all  legal  delays;  consenting  to  the 
immediate  execution  of  any  Judgment  en- 
tered ;  promisinj^  that  no  injunction  or  proc- 
eK  of  farw  tending  to  delay  a  sale  should  be 

k..     resorted  to  by  them,  or  by  anyone  holding 

^1  under  them,  such  right  or  privilege  being 
expressly  renounced ;  consenting  that  all  laws 
of  the  State  pertaining  to  privileges  for  sup- 
plies furnished  or  money  advanc^  and  used 
in  the  purchase  of  necessary  supplies  and  in 
tbe  payment  of  necessary  expenses,  laborers, 
etc,  to  carry  on  a  farm  or  plantation,  should 
have  full  force  and  effect;  and  obligating 
themselves  to  ship  and  consign  to  the  mort- 
gagee the  entire  crop  of  sugar  and  molasses 
made  and  gathered  on  the  Angelina  planta- 
tion during  the  year  1884,  or  his  representa- 
tive and  assigns  could  at  once  sequester  the 
crops  or  the  proceeds  thereof,  in  whosesoever 
bands  the  same  might  be,  regardless  of  any 
tale  or  tamsfer  thereof,  and  ship  the  same, 
if  in  kind,  to  McCan,  who  was  empowered 
to  sell  them  at  the  current  market  prices  and 
bold  the  net  proceeds  in  lieu  of  the  property 
•ecmestered. 

These  stipulations,  in  the  special  act  of 
Botgage  and  crop  lien,  were  alleged  to  be 
illegal  and  not  binding  upon  Henry  and 
Qmge  Godberry,  or  through  them  upon  any 
creditor  or  junior  morteagee,  particularly  the 
plaintiff  or  said  interdict,  even  if  the  latter 
was  adjudged  to  have  lawfully  signed  it, 
which  the  plaintiff  denied. 
Tbe  bill  aven  that  the  defendants  Laura 
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and  Noelie  Gknlberry,  at  the  date  of  the  above 
Act,  January  25,  1884,  were  not  the  holders 
and  owners  of  the  two  promissory  notes  for 
$8,750  each,  but  that  they  had  beenpledged 
to  Stockmeyer,  first  by  l^e  act  of  February 
7,  1881,  and  again  by  the  act  of  January  25,  ' 
1884,  and  that  he  held  a  special  propertv  in 
them  to  secure  his  debt ;  that  the  special  act 
of  mortgage  and  crop  lien  of  the  latter  date 
was  not  intended  to  subordinate  the  pledge 
of  Stockmeyer  to  the  claim  and  notes  of  Mc- 
Can, and  could  not  properly  be  so  interpreted ; 
that  there  was  no  consideration  for  Stock- 
meyer to  subordinate  his  right  of  pledge  to- 
the  special  mortgage  and  crop  lien  of  Mc^an ; 
that  at  that  time,  January  25,  1884,  Stock- 
meyer **was  losing  and,  to  a  large  extent, 
had  lost  his  capaciihr  to  attend  to  business 
and  to  manage  his  aflbirs ;  that  his  mind  was 
seriously  impaired  so  as  to  affect  his  under- 
standing ana  judgment,  and  he  so  continued 
until  in  the  month  of  November,  1884,**  on 
the  11th  day  of  which  month  he  "  was  judi-  [1881 
cially  interaicted,  but  on  or  about  the  20th 
day  of  February,  1884,  previous  thereto,  was 
placed  in  an  asylum ;"  that  **said  act  was  not 
the  expression  of  a  sound  mind  and  is  illegal 
and  void  and  not  binding  on  Stockmeyer, 
his  heirs  or  assigns,  and  that  the  proceeaing 
to  seize  and  sell  the  property  therein  enu- 
merated was  illegal,  void  and  of  no  effect'' 
as  to  his  rights  or  the  rights  of  his  curator ; 
that  if  the  special  mortgage  be  illegal  and 
void  as  against  him,  l£e  pledges,  one  or 
both,  made  by  Laura  Godberry  and  Noelie 
Godberry  on  tne  7th  of  February,  1881,  and 
January  25,  1884,  were  subsistini?  ))ledges 
and  first  mortgages  and  privileges  on  said 
property ;  and  that  the  debts  due  to  Stock- 
meyer should  be  first  paid  from  the  proceeds 
of  the  sale  of  the  property  pledged. 

The  prayer  of  the  bill  is  that  the  sale  and 
adjudication  of  the  Angelina  plantation,  as 
well  as  said  act  of  special  mortgage  and 
crop  lien  in  favor  of  McCan,  be  canceled  and 
declared  null  and  void ;  that  the  pledges  by 
the  act  of  February  7,  1881,  and  January  25, 
1884,  be  recognized  and  established,  and  the 

Sroperty  so  pledged  be  sold ;  that  the  debts 
ue  Stockmeyer  from  Henry  and  Gtorge 
Godberry  be  ascertained ;  that  McCan  be  ad- 
judged to  be  a  trustee  for  the  moneys  realized 
bv  him  from  the  sale  and  adjudication  of 
March  7,  1885;  and  that  such  further  relief 
be  granted  as  the  nature  of  the  case  requires. 
Tne  answer  of  McCan  proceeds  upon  these 
grounds :  That  the  two  acts  of  January  25, 
1884,  were  executed  at  the  same  time  and  for 
a  common  purpose ;  that  prior  to  that  date, 
Stockmeyer  made  advances  to  the  amount  of 
$82,000  to  Henry  and  George  Godberry  to 
enable  them  to  carry  on  the  Angelina  plan- 
tation; that  said  debtors,  being  unable  to 
repay  said  sum,  and  there  being  no  prospect 
of  their  being  able  to  do  so  unless  the  sum 
necessary  was  made  out  of  future  crops,  ap- 

§1  led  to  defendant  some  days  before  January 
5,  1884,  for  a  loan  of  $25,000  to  be  used  in 
purchasing  supplies  for  that  year,  and  to  be 
secured  by  a  first  mortnige ;  that  Stockmeyer  rfaa) 
knew  of  and  approved  of  that  application,  L'^"^' 
for  he  intervened  in  the  act  of  special  mort- 
gage and  crop  lien,  without  solicitation  from 
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the  defendant,  and  bound  himself  to  the 
ctipalationa  contained  in  it;  that  defendant 
fefuaed  to  make  the  loan  unless  the  holders 
4Lnd  owners  of  the  two  notes  of  $8,750  each, 
which  were  outstanding  and  secured  by  first 
mortgage  on  the  plantation,  would  consent 
to  give  his  mortgage  priority  over  them ;  that 
t)Y  said  stipulation  tne  plaintiff  postponed 
Ills  rights  of  mortgage  in  favor  of  the  de- 
fendant; that  the  protest  and  petition  filed 
l)y  the  curator  in  case  No.  197  shows  that 
Stockmeyer  became  a  party  to  the  act  of 
mortage  and  crop  lien  for  the  purpose  of 
waiving  his  claim  %r  holder  of  said  two 
notes ;  that  prior  to,  as  well  as  on,  the  25th 
of  January,  1884,  he  was  engaged  in  and 
transacted  business  in  New  Orleans,  ap- 
parently in  the  full  enjoyment  and  use  of 
^U  his  mental  faculties,  and  defendant  had 
no  reason  to  believe  that  they  were,  in  any 
•degree,  impaired  by  insanity,  or  from  any 
other  cause ;  that  the  defendant  has  no  knowf- 
edge  or  information  as  to  his  having  lost 
his  capacity  to  attend  to  business  and  manage 
iiis  affairs,  or  as  to  whether  his  mind  was 
seriously  impaired  so  as  to  affect  his  under- 
-standing  huq  judgment ;  that  defendant  was 
not  intimate  with  him,  having  had  only 
•casual  intercourse  with  him,  but  from  the 
fact  of  his  attending  to  business,  he  believed 
4iim  to  be  in  his  tight  mind  when  the  mort- 
age and  crop  lien  were  executed ;  that  on  or 
about  September  27,  1884,  his  curator  agreed 
and  consented  to  defendant's  making  further 
4uivances  to  the  plantation  over  and  above 
the  $25,000  secured  by  the  special  mortgage 
of  January  25,  1884;  that  no  infirmity  of 
intellect  upon  the  part  of  Stockmeyer  was 
suggested  by  the  curator  in  the  petition  and 
protest  filed  to  prevent  the  sale  of  the  mort- 
gaged property ;  and  that  if  the  curator  had 
given  notice  of  his  purpose  to  repudiate  the 
stipulation  in  the  act  of  special  mortgage  on 
the  grounds  now  urged,  the  defendant  would 
not  have  made  the  advances  he  did,  nor 
would  he  have  sold  the  property  in  dispute, 
if  the  claims  now  put  forward  had  been  made 
known  to  him. 

The  answer  also  alleges  that  the  sale  of  the 
mortgaged  property  by  the  sheriff,  under 
ezecutorv  process,  was  in  all  respects  legal 
and  valid;  that  it  was  competent  for  the 
mortgagors  to  make  the  waivers  embodied  in 
the  mortgage,  and  the  mortgage  having  been 
signed,  he  consented  to  its  terms  and  con- 
ditions, and  is  bound  bv  them;  that  the 
mules  and  other  personal  property  covered 
by  the  special  mortgage,  and  not  sold  on  the 
plantation,  were  used  in  the  cultivation  of 
the  plantation,  were  attached  thereto  and 
were  immovable  by  destination;  that  the 
slieriff  had  advertised  the  same,  together  with 
tlie  plantation  of  which  they  formed  a  part, 
for  sale,  according  to  law,  at  the  seat  uf 
justice  of  the  parish ;  that  the  petition  and 
protest  of  the  plaintiff,  who  was  joined 
therein  by  Laura  (Jodberry  and  Noelie  (Jod- 
bcrry,  were  filed  long  after  ihe  seizure  and 
date  of  the  fiist  publication  of  the  notices  of 
sale,  and  was  not  a  demand  for  a  sale  of  the 
seized  property,  or  any  pait  thereof  on  the 
piemises,  out,  if   it  be  so  construed,  it  was 


made  after  the  rieht  to  the  same  had  ezpira4| 
and  not  bv  the  aefendants  in  the  writ»  mm 
the  sheriff  was  not  bound  to  comply  with 
any  such  notices;  that  it  would  have  beea 
irregular  and  illegal  to  have  sold  a  part  of 
the  property  at  a  place  different  frbiD  tlMl 
named  in  the  notice  of  sale ;  that  the  proCeit 
was  presented  to  the  defendant  on   tae  day, 
and  only  a  few  minutes  befOTe  the  time  ad- 
vertised for  the  sale;  that  as  tbjB  plantation 
was  on  the  opposite  side  of  the  river,  tea 
miles  from  the  seat  of  justice,  the  plaintiff 
knew  that  compliance  wiUi  the  protest  wm 
impossible ;  that  the  judee  who  nanted  the 
order  directing  the  sheriff  to  sell  aooordinf 
to  the  terms  of  the  protest  had  no  power  te 
grant  the  same ;  that  the  petition  upon  which 
ft  was  granted  did  not  pray  for  prooesi 
against  the  sheriff  or  the  defendant,  nor  hss 
any  been  issued  or  served,  and  the  sait  fats 
not  been  prosecuted  in  any  manner  to  ifaisl 
ludgment;  that  such  order  decided  noca^ 
between  the  defendant  and  the  oomplainsM 
that  ought  to  affect  the  sale ;  that  •be  plaa* 
tation,   mules,   machinery  and    Implemeoli 
thereon  constituted  an  estate  complete  for  ths 
purpose  of  cultivating  sunr  cane  and  msan* 
facturing  its  products,  and  it  was  more  val* 
liable  as  a  whole  than  it  would  have  been  If 
sold  separately  in  the  manner  set  forth  la  ths 
protest ;  that  the  amount  due  him,  on  the  dsj 
of  sale,  for  advances,  was  ^,707.89,  witt 
legal   interest  from  January  10,  1885 ;  hfk   | 
that  the  property  was  sold  for  only  tKLOOiL 
leaving  a  large  balance  due  him,  whloi  n> 
mains  unpaid,  together  with  accrued  interest 
The  defendant  admits  that  he  lecelTed  tnm 
Le  Bourfi:eois  $4,000  for  the  rent  of  the  prop- 
erty for  the  year  1885 ;  that  he  has  rented  m 
two  years  from   January  1,  1888,  at  ^»M 
per  annum ;  and  that  he  nas  given  Le  Bobt* 
geois  the  privilege  of  purchasing  at  the  ei* 
piration  of  his  lease  for  $15,000,  payable  la 
installments.    After  the  answer  was  filed 
both  Edward  F.  Stockmeyer  and  McCaa  died. 
and  the  suit  was  revived  in  the  name  of  OL 
Stockmeyer,  testamentary  executor  of  E.  F. 
Stockmeyer,  against  the  appellees,  the  widow 
and  children  of  McCan.    Upon  final  heuhif 
the  bill  was  dismissed  with  costs. 

Mr.  Alfred  Ooldthwaite  for  uipeOsat 
Mmn.  J.  D.  Bouaa  and  Ww^  Orml  for 

appellf 


Mr,  Juitiee  Hajrlaji  deliversd  the  opiaioi 
of  the  court : 

The  case  will  be  considered  In  the  t«s 
aspects  in  which  it  is  presented  In  behalf  of 
the  appellant.  The  first  one  is,  that  at  ths 
time  Edward  F.  Stockmeyer  entered  Into  ths 
agreement  of  the  25th  day  of  Jannair,  1861  . 
before  the  notary,  he  was  in  a  oooditloB  of  ^ 
neat  mental  weakness ;  that  thoe  was  gnai 
inadequacy  of  consideration  for  the  moi^ 
gage ;  and  that  from  these  circumstances  Im- 
position or  undue  influence  ought  to  bs 
inferred. 

The  bill  does  not  allege  that  Stockmersr 
was  incapable,  in  law,  of  executing  ths 
agreement  in  question.  The  averment  thil 
at  the  time  of  making  It  he  was  losing,  aai 
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lo  a  mat  extent  had  lost,  his  capacity  to 
•ttena  to  butiiieaa  and  to  manage  his  affairs, 
and  that  his  mind  was  seriously  impaired  so 
it  to  a£Eect  his  understanding  and  iudsment, 
ud  80  continued  until  he  was  Judicially  in- 
terdicted by  a  judgment  rendered  November 
11,  1884.  does  not  meet  the  reouirements  of 
the  Ciril  Code  of  Louisiana.  By  that  Code 
it  is  prorided  :    **  Art.  401.  All  acts  done  by 

m  t  person  interdicted  from  the  date  of  the  fil- 
ing of  the  petition  until  the  day  when  the 
nine  is  pronounced  are  null.  Art.  402.  No 
act  anterior  to  the  petition  for  Interdiction 
ihall  be  annulled,  except  when  it  shall  be 
prored  that  the  cause  of  such  interdiction 
notoriously  existed  at  the  time  when  the  acts, 
the  validity  of  which  is  contested,  were 
made  or  done,  or  that  the  party  who  con- 
tncted  with  the  Interdicted  person  could 
not  have  been  deceived  as  to  the  situation  of 
his  mind.  Notoriously,  in  this  article,  means 
that  the  cause  of  the  interdiction  was  gener- 
ally known  by  the  persons  who  saw  and  cod- 
▼ened  with,  tne  party.  Art.  408.  After  the 
death  of  a  person,  the  validity  of  acto  done 
by  him  cannot  be  contested  for  cause  of  in- 
sanity, unless  his  interdiction  was  pro- 
SGonced  or  petitioned  for  previous  to  the 
death  of  such  person,  except  in  cases  in  which 
the  mental  al  ienation  manifested  itself  within 
ten  days  previous  to  the  decease,  or  in  which 
the  proof  of  wiuit  of  reason  results  from  the 
act  itself  which  is  contested." 
Other  articles  of  the  Code  are  as  follows : 

I  *ATt  1788.  All  persons  have  the  capacity  to 
eontract  except  those  whose  incapacity  is 
specially  declared  by  law.  These  are  per- 
sons of  insane  mind,  those  who  are  inter- 
dieted,  minors  and  married  women.  Art. 
1788.  All  caaes  of  incapacity  are  subject  to 
the  following  modifications  and  exceptions : 
Aft  1784.  Persons  interdicted  can,  in  no 
case  whatever,  make  a  valid  contract  after 
the  petition  has  been  presented  for  their  in- 
teidictioo  until  it  be  legally  removed.  Art. 
1788.  The  contract,  entered  into  by  a  person 
of  insane  mind,  is  void  .  .  .  for  want 
of  consent.  It  is  not  the  judgment  of  inter- 
diction, therefore,  that  creates  the  incapacity ; 
it  is  evidence  only  of  ito  existence :  .  .  . 
And  from  these  principlesresult  the  following 

I  niles:  1.  That,  after  the  interdiction,  no 
other  evidence  than  the  interdiction  itself  is 
necessary  to  prove  the  incapacity  of  the  per- 
son, and  to  invalidate  any  contract  he  may 
hare  made  after  the  day  the  petition  for  in- 
terdiction was  present^  ,  .  2.  As  to 
contracts  made  prior  to  the  application  for 
interdiction  they  can  be  invalidated  bv  prov- 
ing the  incapacity  to  have  existed  at  the  time 
the  contracto  were  made.    8.  But  in  order  to 

g.    prevent  imposition,  it  is  not  enough  to  make 

^'^  the  proof  mentioned  in  the  last  rule ;  it  must 
also,  in  that  case,  be  shown  that  the  person 
interdicted  was  known,  bv  those  whogenerally 
saw  and  conversed  with  nim,  to  be  m  a  stete 
of  mentel  derangement,  or  that  the  person 
who  contracted  with  him,  from  that  or  other 

,  circnmstanoee,  was  acquainted  with  his  in- 
capacity. 4.  That,  except  in  the  case  of 
death,  bezeatter  provided  for,  no  suit  can  be 
brought  .  »  .  to  invalidate  a  contract  on 
aoooont  of  insanity,  unless  judgment  of  in- 
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terdiction  be  pronounced  before  bringing 
suit,  eto.  ...  6.  That  if  the  party  die 
within  thirty  days  after  making  toe  act  or 
contract,  the  insanity  may  be  shown  by  evi- 
dence, without  having  applied  for  the  in- 
terdiction ;  but  if  more  than  that  time  elapse, 
the  insanity  cannot  be  shown  to  invalidate 
the  act  or  contract,  unless  the  interdiction 
shall  have  been  applied  for,  except  in  the 
case  provided  for  in  the  following  rule :  6. 
That  if  any  instrument  or  other  act  of  a  per- 
son deceased  contein  in  itself  evidence  of 
insanity  in  the  party,  then  it  shall  be  de- 
clared void,  although  more  than  thirty  days 
have  elapsed  between  the  time  of  making 
the  act  and  the  death  of  the  party,  and 
though  no  petition  shall  have  been  presented 
for  his  interdiction.  7.  In  the  case  men- 
tioned in  the  preceding  rule,  other  proofs  of 
insanity  may  oe  offered,  etc  8.  That  where 
insanity  is  alleged  to  avoid  a  donation  or 
other  gratuitous  contract,  it  is  not  necessary 
to  show  that  the  insanity  was  generally 
known ;  it  will  be  sufficient  to  show  that  it 
existed,  and  if  the  party  be  dead,  without 
having  been  interdicted,  it  is  not  iv^cessary 
to  show  in  this  case  that  interdicti^m  had 
been  applied  for." 

It  is  apparent  from  these  provisions  that 
the  allegations  of  the  bill  as  to  the  condition 
of  8tockmeyer*s  mind  on  the  25th  of  Janu- 
ary, 1884,  do  not  entitle  the  plaintiff  to  relief 
upon  the  around  that  he  was  incapable  in 
law  of  miking  a  binding  agreement.  And 
the  proof  fails  to  show  that  the  persons  who 
at  that  time  generally  saw  ana  conversed 
with  him,  knew  or  even  believed  him  to  be 
in  a  stete  of  mentel  derangement,  or  that 
McCan  had  any  ground  whatever  to  doubt 
his  capacity  to  contract.  Laumana  Bank  v. 
Dybreua,  5  Mart.  O.  S.  416,  425.  On  the 
contrary,  the  evidence  shows  that  when  he 
intervened  in  the  McCan  mortgage,  he  was, 
although  of  peculiar  and  at  times  eccentric 
manners,  not  incompetent  for  the  transaction 
of  business.  He  recognized  the  fact  that 
Henry  and  George  Godberry  needed  more 
money  to  carry  on  their  plantetion,  and  that, 
unless  they  obteined  it,  his  interesto  under 
the  prior  pledge  would  be  put  in  peril.  He 
was  not  himself  able  to  make  further  ad- 
vances, and  approved,  if  he  did  not  suggest, 
that  application  be  made  for  that  purpose  to 
McCan.  The  latter  agreed  to  make  aavanoes 
for  the  current  year  only  upou  the  condition, 
among  others,  that  nis  .iiortgage  ilnd  crop 
lien  should  take  precedence  of  all  others. 
This  Stockmeyer  perfectly  understood  and 
distinctly  assented  to  with  full  apprehension 
of  what  he  was  doing.  And  that  condition 
was  plainly  expressed  in  the  contract ;  for  it 
is  therein  stipulated  that  the  mortgage  and 
privilege  then  existing  for  the  two  notes  for 
$8,760  each,  as  well  as  for  the  indebtedness 
to  Stockmeyer  of  $82,000  for  and  on  account 
of  advances  to  tiie  Angelina  plantetion, 
were  **  subordinate**  to  the  McCan  notes  and 
mortgage.  The  testimony  of  the  notary  be- 
fore whom  the  McCan  mortgage  was  executed 
is  positive  to  the  effect  tS&t^  at  that  time, 
there  was  nothing  peculiar  in  Stockmeyer *s 
conversation,  and  that  he  presented  the  same 
appearance  as  on  several  previous  occasions 
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when  transacting  business  with  that  officer. 
The  truth  is,  &at  Stockmeyer's  mind  did 
not  commence  to  glTe  wa^,  so  far  as  his 
friends  could  percetve,  until  within  a  few 
days — not  more  than  a  week  or  ten  days — 
prior  to  February  20,  1884,  when  he  was 
transferred  to  the  Louisiana  Retreat  for  the 
Insane.  The  physician  who  examined  him 
on  that  day,  and  by  whose  advice  he  was  re- 
moved to  that  institution,  testified  that  he 
was  engaged  in  the  transaction  of  his  busi- 
ness all  the  time  until  about  a  week  before 
being  committed  to  the  asylum.  Undoubt- 
edly he  was  on  and  after  that  date  incapable 
of.  making  a  binding  contract.  But  wc  are 
not  to  inter  incapacity  to  have  existed  on 
the  25th  of  January,  1884,  from  the  mere  fact 
that  he  became  insane  within  a  few  days 
before  his  removal  to  thA  asylum  for  treat- 
ment. 

The  suggestion  that  there  was  gross  in- 
adcouacy  of  consideration  is  without  force. 
Btockmeyer  consented  that  his  mortgage  be 
subordinated  to  McCan's,  because,  in  his 
judgment,  further  advances  to  the  plantation 
could  not  be  otherwise  obtained,  and  without 
such  advances  he  supposed,  and  reasonably, 
that  it  would  run  to  waste,  destroying  all 
chance  to  save  his  debt.  Besides,  the  ad- 
vances by  McCan,  in  consideration  of  his 
mortgage  being  accorded  priority,  was 
enough  to  sustain  the  agreement  to  that  effect. 

After  a  close  scrutiny  of  all  the  evidence 
we  are  of  opinion  that  nothing  is  disclosed 
to  support  the  contention  that  the  McCan 
mortgage  and  crop  lien  were  obtained  by 
imposition  or  undue  influence.  No  such 
inference  is  justified  by  the  evidence. 

The  other  aspect  in  which  the  case  is  ore- 
sented  by  the  appellant  involves  the  validi^ 
of  the  sale  by  the  sheriff  under  the  proceed- 
ings for  executory  process.  The  first  point 
in£ie  in  suppon  oi  this  general  contention 
is  that  the  clause  in  the  McCan  mortga^ 
dispensing  with  appraisement  was  not  valid 
or  binding  under  the  laws  of  Jx>uisiana; 
that,  without  appraisement,  a  legal  sale 
could  not  occur,  under  the  Louisiana  law 
(Code  of  Practice  1870,  art.  745),  "when  the 
sheriff  sells  property  which  he  has  seized 
conformably  to  provisions  contained  in  this 
chapter  [relating  to  executory  process],  he 
roust  cause  the  same  appraisements  to  be 
made,  and  observe  the  same  formalities,  as 
are  prescribed  for  the  sale  of  property  seized 
in  execution. "  The  latter  sales  are  provided 
for  in  articles  668  to  704  inclusive  of  the 
Code.  In  Levieks  t.  Walker,  15  La.  Ann. 
245, — a  case  much  relied  upon  by  the  appel- 
lant,— ^the  suit  was  upon  a  note  executea  in 
Pennsylvania,  the  maker  describing  himself 
as  residing  in  Louisiana,  and  promising  to 
pay,  without  defalcation,  and  '^without  any 
relief  whatever  from  Appraisement  or  Valu- 
ation Laws."  Judgment,  in  that  form,  was 
refused,  and  the  plaintiff  appealed.  Ohirf 
Justice  Merrick,  in  affirmance  of  the  judg- 
ment, said :  **  We  think  the  stipulation  in  a 
contract  that  the  property  of  the  debtor  shall 
be  sold  without  appraisement  in  the  event  of 
nonpayment  at  maturity,  one  of  those  facts 
which  ought  not  to  m  recognized  by  our 
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courts  in  the  decrees  rendered  upon  ndk 
contract.  The  law  has,  by  express  provisioii^ 
ordained  the  mode  in  wnich  its  own  offloea 
shall  enforce  the  judgments  of  tlie  oonrtL* 
Jueticee  Land  and  Buchanan  held  that  thi 
right  of  the  debtor  to  appraisement  Lb  cmi 
of  the  forced  alienation  oi  his  property  niiihl 
be  waived  by  him,  and  his  property  loM  il 
the  first  offer  for  cash  for  wnatever  jffioeit 
would  brine.  But  they  concurred  b  tlM 
judgment  of  affirmance  because  "the  Wfer 
in  such  a  case  must  be  in  a  more  solemn  tiA 
authentic  form  than  thai  of  a  promifloiy 
note,  otherwise  the  waiver  would  become  i 
mere  formula  in  such  instrument,  and  tki 
entire  policy  of  the  law  woulJ  thereby  to 
defeated,  to  the  injury  of  both  debtors  lad 
creditors." 

The  subject  was  elaborately  considered  br 
the  Supreme  Court  of  Louisiana  in  Brwdmm 
V.  Bodrigues,  18  La.  Ann.  68,  where  the  quel- 
tion  was  whether  the  clause  inserted  in  tMiet 
of  mortgage  there  in  suit,  dispensing  with  Ai 
appraisement  required  by  arts.  67S  and  W 
of  the  Code  of  Practice,  was  valid  in  law. 
The  case  turned  upon  the  oonstmction  to  be 

£iven  to  article  11  of  the  Civil  Code  of 
ouisiana,  providing  that  **  individuals  cea- 
not  by  their  conventions  derogate  from  the 
force  of  laws  made  for  the  preservatioo  of 
public  order  or  good  morals.  Bat,  in  si) 
cases  in  which  it  is  not  exprevly  or  hi- 
plicitly  prohibited,  they  can  renoance  whet 
the  law  has  established  in  their  fiivor,  whei 
the  renunciation  does  not  affect  the  rigfati  of 
others  and  is  not  contrary  to  the  public  gool* 
It  was  contonded,  on  one  side,  that  toe  lew 
requiring  the  property  of  a  Judgment  debtor 
to  be  appraised  before  it  could  be  sold  lif 
the  ^enff  in  execution  of  a  Judgment  it  i 
public  law,  and  that  an  agreement  to  vain 
or  dispense  with  the  appraisement  is  sb> 
solutely  void ;  and  on  the  other,  that  the  M- 
cessity  for  appraisement  in  Judiciid  salei  ie 
established  exclusively  for  tae  benefit  of  the 
defendant,  and  that  he  may,  therefore,  vtlidlr 
renounce  it  under  the  seoondpangr^rii  of 
article  11  of  the  Civil  Code.  The  court  mid : 
*'From  the  general  tenor  of  our  Jurispn- 
dence,  we  could  hardly  have  deemed  tbfi 

?[uestion  an  open  one,  for  il  has  been  oai- 
ormly  held  that  the  legal  formalities  attend* 
ing  final  process  are  established  by  law  is 
favor  of  oebtors  in  executions,  whldi  th^ 
can  renounce,  without  in  any  mannerninaiM| 
counter  to  the  proviso  in  tlie  seomd  paragnpi 
of  art.  11,  C.  C.  The  cases  to  which  osr 
attention  has  been  called  yiew  the  qoeetioi 
in  all  its  phases,  and  seem  to  consider  the 
progressive  steps  in  execatioii  of  JadgnaN 
as  mere  formalitiesi  less  a  matter  of  paUie 
policy  than  of  privale  ooooem.  Mid  beoei 
they  deem  the  renunciation  or  waivw  of  thoei 
rights  as  permissible  under  g  2  of  art.  11  ol 
the  Civil  Code. '  The  prior  cases  ntered  U 
in  the  opinion  as  sustalninff  these  Tiews  wen 
Mullen  y.  Harding,  12  La.  Ann.  271 :  Is  Asm 
v.  Dubroea,  6  La.  Ann.  862;  MeDmegk  v. 
Oarland,  7  La.  Ann.  148 ;  DeeptaU  v.  A 
Mi^rtin,  17  La.  Ann.  21,  22,  and  olbeia.  T 
the  same  effect  are  JauM  t.  McfHmir^  29  Li 
Ann.  206^  and  Amial  t.  Jfite,  82  La.  An 
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S65.  80  that  the  objection  that  the  sale  was 
ill^l  for  want  of  an  appraisement  is  with- 
out any  foundation  upon  which  to  rest. 

Bot  It  is  said  that  the  Qodberrjs  could  not 
bj  their  agreement  with  McCan  waive  ap- 
pnisement  so  as  to  affect  Stockmeyer  or  the 
▼endor*s  mortgage  and  privilege  securing 
the  notes  that  had  oeen  pledged  to  him.  This 
contention,  it  is  supposed,  finds  support  in 
aiticle  d078  of  the  Revised  Civil  Code,  pro- 
riding  that  "several  obligations  are  pro- 
duced, when  what  is  promised  by  one  of  the 
obligors  is  not  promised  by  the  other,  but 
tatk  one  promises  separately  for  himself  to 
do  s  distinct  act ;  such  obligations,  although 
they  ma^  be  contained  in  l£e  same  contract, 
are  considered  as  much  individual  and  dis- 
tinct as  if  they  had  been  in  different  con- 
tncts  and  made  at  different  times.  **  To  this 
suggestion  it  is  sufficient  to  answer  that  the 
right  of  appraisement  is  given  by  the  Stat- 
ute to  the  owner,  and  its  waiver  by  the 
Messrs.  Godberry  was  not  a  matter  of  which 
crediiora  eould  complain,  unless  such  waiver 
was  made  fraudulently  or  to  defeat  their 
debts,  as  in  Latorenee  v.  Young,  1  La.  Ann. 
S97.  290;  certainly  not  one  of  which  any 
creditor  could  complain  who  intervened  and 
became  a  party  to  the  mortgage  dispensing 
with  appraisement. 

It  is  also  said  that,  in  the  writ  command- 
ing the  sheriff  to  seize  aiid  sell,  he  was  re- 
qaired  *'to  seize,  and,  after  the  legal  delays, 
ii^^  to  advertise  and  sell,  aeecrding  to  lav>;^  and 
p>"]  that  as  he  was  not  directed  to  sell  toit/untt  op- 
ffmaement,  he  could  only  sell  in  the  mode 
prescribed  by  the  Statute,  that  is,  upon  ap- 
praisement. Union  Bank  v.  Bra4j(fora,  8  lit. 
Ann.  41<(.  is  cited  in  support  of  that  propo- 
sition. That  was  an  action  to  annul  a  sale 
of  land  under  execution  bv  the  sheriff.  The 
mortgage,  given  by  the  defendants,  contained 
a  clause  authorizing  a  sale  "  for  ca^,  without 
appraisement."  In  the  petition  praying  for 
the  order  of  seizure  ana  sale,  no  reference 
was  made  to  this  clause,  and  the  right  to  sell 
without  appraisement  was  not  claimed.  The 
prayer  was  for  an  order  that  the  property  be 
seized  and  sold  **a8  the  law  directs,"  etc. 
An  order  of  seizure  and  sale  was  directed  to 
be  issued,  '^as  prayed  for,"  and  that  the 
proper^  be  sold  ^^  as  the  law  directs. "  Under 
this  order,  the  clerk  issued  the  writ,  direct- 
I  in^  the  sheriff  to  seize  and  sell  for  cash, 
without  appraisement ;  and  the  sale  was  so 
adrertised.  The  court  said :  "  It  is  manifest 
the  sale  was  not  made  in  conformity  with 
the  order  of  the  judge.  The  stipulation  in 
the  act  of  mortgage  was  one  made  for  the 
benefit  of  the  plaintiffs,  which  it  was  dis- 
cretionary with  the  bank  to  have  enforced  or 
to  renounce.  It  was  vinually  waived  by 
claiming  a  seizure  and  sale  according  to 
law,  the  true  intendment  of  which  is,  that 
the  proceedings  were  to  be  in  conformity 
with  the  rules  whidi  govern  seizures  and 
tales  under  executory  process.  The  order 
was  in  accordance  with  the  prayer  of  the  pe- 
tition, and  no  sale  could  have  been  legally 
<'ffected  under  it,  without  observing  the 
formalities  required  in  ordinary  cases  under 
executory  prooeedings,  one  of  which  is,  that 
the  property  shall  be  previously  appraised. 


The  clerk  was  not  authorized,  under  the  or- 
der granted  by  the  judge,  to  direct  that  the 
sale  be  made  without  appraisement.  His 
act  was  null,  and  conferred  no  authority  on 
tiie  sheriff  to  dispense  with  the  observance 
of  a  formality  wnich  was  so  essential,  as 
the  result  proves,  to  the  protection  of  the 
plaintiff's  rights."  The  facts  here  are  en- 
tirely different  from  those  in  the  above  case. 
The  petition  of  McCan  for  executorv  process 
asks  that  the  mortgaged  property  be  seized 
and  sold  for  cash  to  the  highest  bidder,  r«QO| 
**  without  appraisement  and  according  to  l^^^i 
law."  The  order  upon  the  petition  was. 
**  Let  executory  process  issue  herein  as  prayed 
for  and  according  to  law."  The  writ  of 
seizure  and  sale  directed  the  sheriff  **to 
seize,  and,  after  the  legal  delays,  to  adver- 
tise and  sell,  according  to  law,  ...  to 
pay  and  satisfy  in  cash  the  claim  of  the 
plaintiff,"  etc.  The  writ,  it  is  true,  did  not 
m  terms  require  the  sale  to  be  made  without 
appraisement.  But  the  omission  was  not 
one  of  which  Stockmeyer  could  complain 
after  intervening  in  the  special  mortgage  to 
McCan ;  certainly  not  unless  he  showed  spec- 
ial injury  to  his  rights.  Besides,  we  think, 
in  view  of  the  petition  and  order  for  execu- 
tory process,  the  words  **  according  to  law" 
in  the  writ  imported  a  sale  in  accordance 
with  the  stipulations  of  the  mortgage  and 
the  prayer  in  the  petition,  namely,  without 
appraisement.  There  is  no  ground  to  say, 
as  in  the  case  in  2  La.  Ann.,  that  the  mort- 
gagee, by  his  petition,  or  in  any  other  mode, 
waived  his  right  to  a  sale  without  appraise- 
ment and  askS  a  sale  under  the  Statute  with 
appraisement. 

Another  question  is,  whether  the  sale  was 
invalid  by  reason  of  the  entire  property  hav- 
ing been  sold,  in  block,  at  the  seat  of  justice, 
and  not,  as  to  any  portion  of  it,  on  the  plan- 
tation. By  article  664  of  the  Code  of  Prac- 
tice it  is  provided  that  the  sale  of  the  prop- 
erty under  a  writ  of  fieri  fadoi  *'  must  be 
maide  by  the  sheriff  at  the  seat  of  justice 
for  the  parish  where  the  seizure  is  made, 
and  he  snail  choose  for  the  place  of  sale  the 
spot  where  it  may  have  the  greatest  degree 
of  publicity,  except  in  the  cases  enumerated 
in  the  following  articles:"  Art.  665:  ''In 
the  country,  the  sale  may  be  made  on  the 

Slantations  which  are  to  be  sold  if  the 
ebtor  require  it;  but  in  this  case  notice 
must  be  given  of  the  fact  in  the  advertise- 
ment of  sale."  Art.  666:  "Animals  and 
utensils  attached  to  plantations  and  manu- 
factures, and  sucL  articles  as  cannot  be  easily 
removed,  must  be  sold  on  the  spot  where 
they  are  taken,  on  the  day  and  hour  appointed 
for  this  purpose  bv  the  sheriff."  Art.  677: 
*'The  effects  seizea  must  be  appraised  with 
such  minuteness  that  they  may  be  sold  to- 
gether or  separately,  to  the  best  advantage  of 
the  debtor,  as  he  may  direct." 

Now,  the  objection  as  to  the  pisoe  of  sale 
is  fully  met  by  Walker  v.  ViUawuo,  26  La. 
Ann.  42,  44,  decided  in  1874,  where  the  moj.i 
court,  after  quoting  article  666,  said :  "The  t****' 
two  preceding  articles  [664,  666]  provide 
that  sale  of  uie  property  must  be  made  at 
the  seat  of  justice,  out  in  the  country  it 
may  be  made  on  the  plantations  which  are 
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to  be  sold,  if  the  debtor  requires  it,  of 
whioh  notice  must  be  gi^en  in  the  advertise- 
ment. These  articles  must  all  be  construed 
together  so  as  to  give  effect  to  each.  Where 
ft  plantation  audits  fixtures  are  to  be  sold 
under  a  mortgage,  as  in  this  case,  the  sale 
must  be  made  at  the  seat  of  justice,  unless 
the  debtor  requires  it  to  be  made  on  the 
plantation.  It  is  not  intended  that  the  arti- 
cles attached  to  the  plantation  and  which  are 
mortgageable  shall  be  sold  in  one  place  and 
the  land  in  another.  Under  the  writ  of  seiz- 
ure and  sale  all  are  seized  and  sold  at  one 
time  and  place."  And,  perhaps,  that  the 
privilege  given  to  the  debtor  might  not  be 
abused,  the  General  Assembly,  by  the  Act  of 
March  2,  1876,  relating  to  sales  by  sheriffs 
and  coroners  (Laws  of  La.  1876,  p.  60),  de- 
clared that  nothing  therein  contained  *'sliall 
deprive  the  defencbnt  of  the  privilege  now 
enjoyed  by  him  of  having  his  property, 
when  it  is  under  seizure,  offered  for  sale  at 
his  domicil  upon  his  giving  notice  to  the 
proper  officer  within  tnree  days  after  seiz- 
ure." The  necessity  for  this  limitation  as 
to  the  time  within  which'  the  defendant 
must  indicate  his  wishes  as  to  the  place  of 
sale  is  shown  by  the  occurrences  in  tnis  case. 
The  petition  or  McOan  was  filed  and  execu- 
tory process  directed  to  be  issued  on  the  16th 
of  January,  1885.  Notice  of  demand  and 
service  of  copy  of  petition  were  waived  by  the 
debtors  January  19,  1886;  the  seizure  was 
made  January  27,  1886 ;  the  sale  was  adver- 
tised January  81,  1886,  to  take  place  March 
7,  1886,  the  advertisement  stating  that  the 
plantation  and  the  personal  property  attached 
to  it,  and  used  in  its  cultivation,  would  be 
sold  for  cash  at  the  court-house  of  the  par- 
ish ;  and  a  copy  of  the  petition  of  protest  by 
debtors,  with  the  accompanving  affidavit, 
and  the  order  of  the  Judge  of  the  22d  Judi- 
cial District,  requiring  me  plantation  to  be 
sold  at  the  court-house,  and  the  other  arti- 
cles at  the  plantation,  was  not  served  on  the 
sheriff  until  March  6,  1885,  three  days  only 
before  the  day  on  which  the  sale  was  to  oc- 
cur according  to  the  advertisement.  It  thus 
appears  that,  in  any  view  of  the  Statute, 
the  demand  for  the  sale  of  the  personal  prop- 
erty en  the  plantation,  apart  from  the  plan- 
tation, was  out  of  time. 

As  to  the  effect  upon  the  sale  of  the  order 
made  at  chambers  by  the  Judge  of  the 
Twenty-second  Judicial  District,  directing 
that  toe  personal  property  covered  by  the 
McCan  mortgage  be  appraised  and  sola  sep- 
arately on  the  plantation,  but  little  need  be 
said.  Touching  this  order  It  may  be  ob- 
served that  the  counsel  for  the  appellant  does 
not  refer  to  any  statute  of  Louisiana  confer- 
ring upon  the  Judge  who  made  it  the  power 
to  act  in  any  case  pending  in  another  dis- 
trict, in  which  there  is  an  actual  vacancy  in 
the  office  of  Judge ;  while  the  counsel  for  the 
appellees  say  that  if  any  authority  exists 
for  the  exercise  of  such  a  power  they  have 
been  unable  to  find  it  in  the  laws  of  that 
State.  It  does  not  seem  to  us  that  this  or- 
der, made  without  citation  or  prayer  for  ci- 
tation against  the  party  to  be  affected  by  it, 
can  have  the  force  of  a  Judgment,  nor  did 
it  authoriie  the  sheriff  to  depart  from  the 
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terms  of  the  advertisement  of  sale,  in  re- 
spect either  to  the  place  of  sale  or  the  nuxle 
of  conducting  it.  In  view  of  the  terms  of 
the  advertisement,  a  sale  in  conformity  with 
the  above  order,  without  re-ad vertisem^it, 
would  have  been  irregular,  if  not  invalid. 
This  order  is  liable  to  the  same  objection  aa 
the  one  before  this  court  in  FYeeman  v.  Dotr- 
«m,  110  TJ.  8.  264,  270  [28:  141,  144],  of 
which  it  was  said :  "The  action  of  the  cir- 
cuit Judge  in  directing  the  recall  of  tbe 
execution  in  vacation,  out  of  court,  without 
notice  to  the  iud^ent  creditor,  was  irregu- 
lar and  unauthorized,  and  of  no  legal  vafld- 
ity." 

It  is  contended  with  much  earnestness  that 
the  sale  of  the  personal  property  in  a  lump, 
alouff  with  the  plantation,  was  unauthorizod 
by  the  Statute  and  void.  We  are  not  satis- 
fied of  the  soundness  of  this  view.  In  Mor- 
ris V.  Womble,  80  La.  Ann.  1812,  1814,  the 
question  was,  whether  the  debtor,  who  had 
specially  mortgaged  his  plantation,  with  all 
the  buildings  and  improvements  thereon, 
was  entitled,  of  right,  to  have  the  plantation 
sold  in  lots.  The  court,  after  observing 
that,  in  the  case  of  a /L  /a.  on  an  ordinary 
Judgment,  the  debtor  has  the  right  to  point 
out  the  property  he  desires  sold,  provided  it 
be  available  and  sufficient,  says:  **But  the 
case  we  conceive  to  be  very  different  where 
the  debt  for  which  the  safe  is  made  bears 
special  mortgage  on .  the  thing  to  be  sold, 
and  where  the  wing  has  been  mortgaged  as 
an  entirety,  a  unit,  and  thus  made  by  con- 
trast and  in  contemplation  of  the  parties  in- 
divisible^  whether  so  by  nature  or  not.*' 
''Thus,"  the  court  prooeedB,  ''where  a  plan- 
tation, with  its  accessories,  has  been  specially 
mortgaged,  the  stock,  implements,  etc, 
thereto  attached  by  the  owner,  and  therefore 
made  inmiovable  by  accession,  cannot  be 
sold  separately  from  the  plantation  itself, 
no  more  than  can  a  house  or  other  building 
on  it  When  the  law  gives  the  mortgage 
creditor  the  right  to  seize  the  whole  thinir 
mortgaged,  it  gives  him  the  rieht  to  sell 
the  whole  thing,  if  it  be  indivisible  by  nat- 
ure or  only  so  by  the  agreement  and  contract 
of  the  parties." 

But  if  it  be  assumed  that  the  personal 
property  used  in  the  cultivation  of  the  plan- 
tation, and  embraced  in  the  special  mortgage, 
ought  not  to  have  been  sold  in  block  wTtb 
the  plantation,  but  each  article  separately, 
the  failure  to  do  so  did  not  render  the  sale 
void.    The  utmost  that  could  be  said  is  that 
the  sale  was  informal  and  irregular.    But  in 
Louisiana  mere  informalities  or  irregulari- 
ties in  a  Judicial  sale  do  not  alone  consti- 
tute a  sufficient  ground  for.  setting  it  aside. 
The  bill  alleges  that  the  property  did  not 
bring  a  fair  value,  and  that,  by  reason  of 
the  mode  of  sale,  persons  who  would  have 
bid  did  not  attend,  and  were  prevented  from 
biddinff.    These   allegations,    if    material, 
are  not  sustained  by  proof.    Nor  is  there 
sufficient  proof  that  the  property,  if  resold, 
would  bring  any  larger  price  than  McCao 
bid  for  it,  or  would  be  sufficient  to  discharge 
his  daim  in  full.    The  plaintiff  does  not 
propose  that  he,  or  anyone  else,  will,  at  m 
nmdtt  bid  any  larger  sum  than  If  cCan  paid. 
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Kor  have  the  Godberrf  brothers,  since  the 
nle,  made  complaint  of  unfairness  in  it 
Under  sach  circumstances,  it  not  appearing 
that  any  real  injury  has  been  done  to  the 
plaintiff,  the  sale  sihould  not  be  disturbed 
Mcause  of  omissions  or  informalities  that 
did  not  affect  the  substantial  rights  of  the 
ptrtj  complaining.  In  (hpeland  v.  Labatut, 
i  La.  Ann.  61,  the  court  said :  •  *'The  peti- 
tion contains  no  allegation  and  the  record 
AD  proof  of  anj  iniury  having  been  sustained 

[lt7,  bj  the  plaintiff,  in  consequence  of  the  in 
formalities  alleged ;  and  no  offer  on  the  part 
of  the  plaintiff  to  warrant  that  the  prop- 
erty, if  resold,  would  bring  a  higher  price 
than  it  did  before.  Under  the  rule  which 
we  have  found  it  necessary  to  adopt,  those 
omissions  would  prevent  us  from  disturbing 
the  judgment,  even  if  the  informalities  were 
maai  more  material  than  they  actually  are.** 
80,  also,  in  MuUen  v.  Harding,  18  La.  Ann. 
171.  872 :  **  Unless  the  plaintiffs  can  show  that 
they  have  suffered  injury  by  the  informali- 
ties complaioed  of,  they  ou^ht  not  to  be 
pennitted  to  attack  the  validity  of  the  pro- 
eeedings.*  Barret  v.  Bmerion,  8  La.  Ann. 
60S,  604;  BtoekUm  y.  Downey,  6  La.  Ann. 
681.  586;  CMron  v.  MOkntdan,  8  La.  Ann. 
168:  De^pUtU  v.  8t.  Martin,  17  La.  Ann.  01, 

^         83;  Setueell  v.  Platyne,  6  La.  Ann.  860. 
Decree  (^firmed. 


/AMES  WALLACE  PEAKS  wrJLU,  AppU., 

e. 

CITY  OF  NEW  ORLEANa 

<8ee  8.  a  Beporter^s  ed.  812-878.) 

OUy,  m^en  not  Uabte  far  failure  to  eoUeet  aeeeee- 
wiente — non^eoUeeOon  iy  officiat  board— pay^ 
SMiU  by  city — contribution  tofund^  when  not 
a  donation^abandonment  by  city  of  contract' 
ed  work—purdkaee/hfm  contractor, 

L  Aoi^lsDOtliableforafBllaxetoooneotasBeM- 
■lents  to  pay  for  dralDSge  nor  for  the  work  done, 
wbere  the  duty  and  power  of  dolnf  the  work  and 
eoHecittng  the  ■wMimeotB  were  not  hitrusted  to 
the  rnimlrtiMiHty  but  to  an  olIloKl  board  oreated 

1  Wbere  an  ofBoial  board  aMomeo  the  obligation 
jf  ooUeotinir  asseennenfiB,  the  mere  fact  of  non- 
•oUeotioD  does  not  prove  dereUotlon  of  du^, 
wbere  tbey  were  oharged  upon  property  not 
worth  the  aaesnnent  and  therefore  were  not 
eoQeotlble. 

t  Where  a  oity  owes  a  dratnaie  fnnd  a  debt  and 
poti  into  that  fund  more  than  the  amount  of  the 
debt,  tt  oannot  be  oharged  as  debtor  to  that  fund, 
beouae  when  It  put  Its  moneys  Into  the  fund  It 
did  not  deohoe  that  they  were  put  hi  to  dleohaige 


1  A  city  has  no  general  powen  of  donation,  and 
Hi  eontilbQtlan  to  a  fond  oan  never  be  oon- 
eMered  as  a  dooatloo  when  there  Is  an  Indebted- 
aes  to  ttiat  fnnd  to  be  discharged  by  It 

k  A  monloipallty  may,  with  the  oonsent  of  tti 
eootraetor,  at  any  time  abandon  oontraoted 
work.  Snob  abandonment  does  not  make  the 
etty  Uabla  for  the  debts  of  the  oontraotor. 

t  When  a  oity  ptnobaaeB  from  Iti  oontraotor  bis 
ptopeity  Invested,  and  his  rights  exisdngin  the 


oontnot,  Buoh  porohaseereatesno  aarampttoii  of 
his  debts. 

[Na  862.1 
Aryucd  Oct.  $7,  ii,  i9,  im.  Decided  March  9^ 

1891. 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana  in  favor  of  defendant  ii» 
an  acUon  to  recover  the  amount  of  certain 
warrants  issued  by  drainage  commissioners. 
Affirmed, 

Statement  by  Mr,  Juetice  Brewert 
On  March  18,  1868,  thi-  State  of  Louisiana 
passed  an  Act  to  levee,  drain  and  reclaim 
certain  lands  situate  in  the  Parishes  of  Or- 
leans and  Jefferson,  comprising   the  Citiea 
of  New  Orleans,    Jefferson  and  Carroll  ton, 
the  whole  area  thereof  being  26,026  acres. 
These  lands  were  separated  into  three  dis- 
tricts, entitled  draining  districts.    To  carry 
this  Act  into  effect  a  board  of  commissioners' 
was  appointed  for  each  district    They  were 

Siven  full  power  to  do  the  work,  each  in  ita 
istrict    Payment  was  provided  for  in  this 
way :    The  commissioners  were  to  prepare  a> 
plan  of  the  district  to  be  drained,  showing 
the  work  to  be  done,  the  subdivision  of  Ihe 
ground    into  lots,   blocks,    etc,    with   the 
names  of  the  several  owners  thereof,  and  to 
deposit  such  plans  in  the  otflce  of  tne  record- 
er of  mortgafi;es  in  the  parish  in  which  the 
lands  were  situated.    After  publication  the 
several  district  courts  within  whose  Jurisdic- 
tion the  lands  to  be  drained  were  situated 
were  directed  to  decree  that  each  portion  of 
the  property  situated  within  the  limits  men- 
tioned in  the  notices  is  subject  to  a  first- mort- 
gage lien  and  privilege  in  favor  of  such  board 
of  commissioners  for  such  amount  as  might 
be  assessed  upon  the  property  for  its  propor- 
tion of  the  cost  of  draining,  with  interest 
thereon  at  six  per  centum  p^  annum  from 
demand  thereof.    The  decree  was  to  be  record- 
ed in  the  office  of  the  recorder  of  mortgages, 
and  the  lien  and  privilege  mentioned  tnerein 
were  declared  to  **take  precedence  over  all 
mortgages,  liens  and  privileges  whatsoever, 
whether  tacit,  conventional,  legal  or  Judicial, 
and  shall  attach  to  said  proper^  until  the 
amount  assessed  and  the  interest  thereon  shall 
have  been  paid  in  full. "    The  commissionera 
were  thereafter  to  levy  such  uniform  assess- 
ments upon  the  superficial  or  square  foot  witii- 
in  the  drainage  section  as  might  be  necessary 
for  payment  of  the  work.    This  Statute  also 
provided  that,   on  nonpayment  of  the  assess- 
ment, Judgment  might  be  recovered  therefor 
in  any  court  of  competent  Jurisdiction,  and 
the  land  so  asseaaed  sold  according  to  law. 
An  appropriation   of   eighty-one  thousand 
dollars  of  the  swamp-land'fund  was  made  by 
the  Legislature,  for  the  purpose  of  aiding  in 
carrying  out  the  purposes  of  this  Statute. 
By  a  supplemental^  Statute,  of  March  17, 
1869,  the  several  ooiu^  of  commissioners 
were  authorized  to  issue  bonds,  to  be  desig- 
nated draining  bonds.    By  these  bonda  it  was 
contemplated  that  money  should  be  raised  al 
once  for  the  payment  of  the  wwk,  in  antici- 
pation of  the  collection  of  the  asseasmenti. 
On  March  1, 1861,  another  Statute  was  paisedy 
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providinff  a  summary  remedy  for  the  oollec- 
tion  of  Siese  assessments.  This  Statute  de- 
clared that  the  homologation  of  the  tableaux 
of  assessment  should  operate  as  a  Judgment 
against  the  property  assessed,  and  the  owners 
thereof,  on  which  execution  mi^ht  issue  as 
on  judgments  rendered  in  the  ordinary  mode 
of  preceding.  Some  work  was  done  under 
these  Statutes,  bv  the  direction  of  the  com- 
missioners, but  tne  exact  amount  is  not  dis- 
cl(Med,  though  evidently  but  an  inconsider- 
able fragment  of  that  which  was  contem- 
plated. The  boards  of  commissioners  made 
plans  and  assessments  in  their  several  dis- 
tricts, as  required.  The  assessment  rolls 
were  approved  and  homologated,  and  judg- 
ments rendered  against  the  parcels  of  land 
snd  the  owners  thereof  as  the  same  were  de- 
scribed in  the  assessment  rolls.  As  the  as- 
sessment was  to  be  upon  the  superficial  foot, 
obviously,  within  the  limits  or  the  City  of 
New  Orleans,  some  portion  of  the  assessment 
would  rest  upon  the  streets  and  other  public 
fiTounds,  and  in  the  tableaux  the  City  of 
Sfew  Orleans  was  named  as  the  owner  thereof, 
and  judgments  were  rendered  against  it,  as 
owner,  for  sums  amounting  in  the  several 
districts  to  $719,026.68. 

On  March  2,  1869,  an  Act  was  passed  to 
repeal  the  laws  creating  the  draining  dis- 
tricts, and  turning  over  to  the  mayors  of  the 
Cities  of  'New  Orleans,  Je£ferson  and  Carrol  1- 
ton,  and  to  the  police  jury  of  the  Parish  of 
Jefferson,  the  control  of  the  work  and  the 
possession  nf  the  property.  Nothing  seems 
to  have  been  done  under  this  Act,  and  it  is 
significant  only  as  a  declaration  of  the  Legis- 
lature of  the  failure  of  the  boards  theretofore 
created  under  prior  statutes.  On  March  16, 
1870,  an  Act  was  passed  uniting  the  Cities 
of  New  Orleans  and  Jefferson  into  one  city — 
the  City  of  New  Orleans. 

On  February  24,  1871,  the  Legislature 
passed  an  Act  entitled  *'An  Act  to  Provide 
Tor  the  Drainage  of  New  Orleans."  This 
Act  empowered  the  Mississippi  and  Mexican 
Oulf  Ship  Canal  Company  to  excavate  drain- 
ing canals  and  build  protection  levees  within 
the  corporate  limits  of  New  Orleans  and 
Oarrollton.  The  location  of  these  levees  and 
canals,  whether  large  or  small,  was  to  be 
designated  by  the  board  of  administrators  of 
New  Orleans,  and  all  lands  to  be  acquired 
for  such  purposes  were  to  be  held  by  such 
board  for  the  benefit  of  that  City.  To  pro- 
vide funds  for  paying  for  Uiis  work,  all 
property  and  rights' acquired  and  held  under 
prior  statutes,  by  drainage  commissioners  or. 
others,  for  the  "purposes  of  carrying  into 
effect  the  drainage  system,  including  uierein 
real  estate,  plans,  books  and  all  uncollected 
assessments,  were  transferred  to  the  board  of 
administrators  of  the  City  of  New  Orleans; 
and  all  assessments  theretofore  made  were 
confirmed,  and  in  addition  the  boaid  was 
authorized  to  make  an  assessment  of  two 
mills  per  superficial  foot  upon  the  lands 
within  the  draining  districts.  The  Statute 
also  provided  that  all  moneys  so  collected 
should  be  placed  to  the  credit  of  the  Missis- 
sippi and  Mexican  Oulf  Ship  Canal  Company, 
and  held  as  funds  to  be  applied  only  for  the 
drainage  in  accordance  with  the  provisions 
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of  the  Act,  and  held  in  trust  for  the  paymeoft 
of  such  company,  and  ultimately  for  Iht 
benefit  of  the  City  of  New  Orleans  ilioiild 
the  same  not  be  required  for  the  pmponi  of 
drainage.    The  Act  also  providea  toe  priet 
that  should  be  paid— fiffy  cents  per  eoMs     . 
yard— for  the  work  to  be  done.    In  pmsusnsi    j 
of  this  Act,  W.  H.  Bell,  the  sonreyor  of  Iht    J 
City  of  New  Orleans,  devised  a  scboms  te    I 
draining  the  lands,  and  prepared  i^  pl^B  dt    f 
the   work,    which  was  entitled   "Cnait  dt  J. 
draining  sections  of  New  Orleans,  showi^f 
present  canals  with  .proposed  protection  leiMi 
and  reservoir  canals,  May,  18713.*    Ha  madi 
an  estimate  of  the  cost  which,  after  itemis* 
ing  different  portions,  closed  with  the  stsl^ 
ment  that  *'the  whole  work  ought  not  to  ooil 
over  three  mil  lion  of  dollars. "    On  Afvil  8, 
1871,  the  city  council  of  the  City  of  Nev 


Orleans  passed  an  ordinance  (Ordihsnoe  Ha 
iich  recited  that  the  pro^  ~  ' 

knoatory 


814)  which  recited  that  the  provisioos  of  tis 
Act  of  1871  made  it  manoatory  upon  tIs 


council  to  provide  for  an  extensive  mtsm  of 
drainage,  and  to  recognize  the  claims  sal 
accounts  of  and  make  settlements  with  the 
Mississippi  and  Mexican  Oalf  Ship  Onsl 
Company  for  performing  sudi  wok;  aii 
tiiat  the  city  council  deemed  certain  portkM 
of  said  Act  unconstitutional  as  depnTiiif  il 
of  its  proper  control  of  the  drainage  ^jsIsb, 
and  of  its  ri^ht  voluntarily  to  oontrKft  lor 
the  work  and  agree  on  the  price  tbenCor; 
yet,  in  view  of  the  iinportanoe  of  the  wok 
and  the  needs  of  the  Cfity,  It  ordained  thil 
"all  matters  appertaining  to  drainace,  aii 
the  protection  of  the  City  from  inniSstio^ 
be  placed  under  the  immediate  charge  of  the 
administrator  of  iniprovements,  aidM  by  the 
city  surveyor,"  and  directed  a  plan  to  bs 
msde,  etc.,  of  the  work.    Section  4  nidi  m 
follows :    "  The  City  shall  issne  wamnti  for 
the  pavment  of  the  work  as  required  by  tbs 
Act  of  the  Legislature,  and  in  case  of  Mi- 
realization  or  non-collection  of  ssnis  |i» 
vided  for  therein,  the  same  to  bear  eigbt  p« 
cent  per  annum  interest;  the  said  wamsto 
to  be  issued  with  the  onderstanding;  to  Is 
inscribed  therein  or  indorsed  tfaMeoo,  tiM 
they  shall  not  be  enforceable  bv  suit  mi 
judgment,  but  if  not  paid  within  cm  jht 
out  of  the  proceeds  of  the  draining  tax  mk 
assets  they  shall  be  fundable  in  bonds  of  tbi 
Citjr,  bearing  eight  per  cent  interest,  psjiMl 
semi-annually,  haying  ten  jesis  to  nn,  mk 
with  due  provision  for  retiring  the  suna^  mk 
securing  the  punctual  payment  of  inlmil 
and  gradual  extinction  oi  the  prindpsl.  lbs 
City  shall  have  power  to  sell  said  boidiv 
ffive  the  same  in  payment  of  the  work  M^ 
formed ,  but  no  sale  or  exchange  shall  bl 
made  at  a  price  less  than  eighty  centi  oa  tbi 
dollar,  exclusive  of  interest,  and  any  hoM* 
of  any  fundable  warrant,  after  thim  da^ 
notice,  if  not  paid  in  money,  mi^  wmmiA 
bonds  for  the  same  at  eighty  oeuti  on  tbi 
dollar.* 

On  April  26,  1878,  an  Act  was  psaadlf 
the  Legislature  making  proyistoos  for  ttl 
debt  of  the  City  of  New  Orleans.  Seekloi 
18  reads  as  follows:  ''That  for  onboaM 
debts  existing  December  81, 1871,  andinqisiA 
at  the  time  of  the  passage  of  this  Act, « 
caused  by  receipts  of  certiflcatea  of  1871,  lor 
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reTennes  proper  of  1872.  and  for  excayations 
and  levees,  arainage  machinery  and  revet- 
ments authorized  by  law  or  reqaired  for  the 
nroftectioo  of  the  City  from  overflow  or  inun- 
dation, the  City  may  issue  from  time  to  time, 
as  thej  mi^  he  required,  bonds  of  the  de- 
nominations ctf  flye  hundred  and  one  thou- 
sand dollars,  haying  fifty  years  to  run,  and 
bearing  seven  per  cent  interest,  principal  and 
interest  payable  in  gold  in  New  York  and 
New  Orleans,  and  at  any  other  points  that 
the  oooncil  may  designate,  with  quarterly 
coapoQS,  and  tnat  the  bonds  thus  issued  shall 
be  called  the  new  consolidated  debt  of  New 
Orleans.  No  bonds  shall  be  issued  but  by 
authority  of  the  council,  nor  for  a  lower  rate 
than  ninety  cents  on  the  dollar.  All  issued 
for  excavations  and  levees  authorized  by  Act 
No.  80  of  1871,  or  by  Drainage  Laws  pre- 
TioQsly  enacted,  shall  be  marked  'Drainage 
Series,'  and  all  taxes  collected  for  drainage, 
and  not  required  for  the  payment  of  drain- 
age warnuits,  shall  be  devoted  to  the  pur- 
chase from  the  lowest  bidder  of  bonds  issued 
for  drainage,  no  bid  to  be  accepted  above 
par,  and  this  ri^ht  reserved  to  the  council  to 
reject  all  unsatisfactory  bids.** 

The  canal  company  entered  upon  its  work, 
bot,  be<»miDg  embarrassed,  on  May  23,  1872, 
aligned  all  its  rights  to  Warren  Van  Nor- 
den.  By  Statute  of  March  28,  1874,  the  City 
of  Oarrollton  was  annexed  to  the  City  of  New 
Orleans,  so  that  the  whole  drainage  district 
came  witiiiin  the  limits  of  the  latter  City. 
The  canal  company,  or  its  assignee,  pro- 
ceeded with  the  work,  continuing  it  from 
July  21.  1871,  to  May  26,  1876.  By  Janu- 
ary 1,  1875,  the  cost  of  the  work  performed 
amocmted  to  $1,718,685.35.  During  that 
time  the  city  officials  issued  drainage  war- 
ruits  to  the  amount  of  $1,422,268.69,  and  the 
holders  of  the  warrants  exchanged  them  for 
bonds  indorsed  **  Newoonsolidatedgold  bonds, 

1^  drainage  series, "  at  ninety  cents  on  the  dollar. 

■J  On  January  1,  1876  by  Amendment  to  the 
CoQstitQtion  of  the  State,  the  City  of  New 
Orleans  was  forbidden  to  increase  its  munic- 
ipal debt,  in  any  mapner  or  form,  or  under 
uv  pretext.  This  Amendment  in  terms 
allowed  the  exchange  of  old  for  new  bonds, 
and  permitted  the  issue  of  drainage  war- 
tints,  payable  only  from  drainage  taxes,  and 
not  odierwSse.  On  February  24,  1876,  an 
Act  of  the  Legislature  was  passed  authoriz- 
ing the  purchase  by  the  City  from  the  canal 
onmpany  and  its  assignee  of  all  their  rights, 
under  prior  statutes,  and  all  tools,  imple- 
oents  and  machinery  in  their  possession  or 
belonging  to  them,  and  the  payment  for  the 
tame  in  draina^  warrants  of  the  same  char- 
acter and  payable  in  the  same  way  as  those 
provided  in  the  Act  of  1871.  At  that  time 
the  woA  done  by  tlie  company  and  its  as- 
•ignee  amounted  to  f3,242,514.'78.  On  June 
t,  1876,  the  City  of  New  Orleans  purchased, 
u  anthorized,  the  rights  and  property  above 
described,  the  consiocration  for  the  same  be- 
ing three  hundred  thousand  dollars  in  drain- 
age warrants.  Little,  if  any,  work  was  done 
thereafter  by  the  City,  and  the  abandonment 
of  the  work  resulted  in  largely  destroying  the 
nine  of  that  which  had  l^n  done,  the  rust- 
ing and  decay  of  the  machinery  and  tools. 


and  the  inundation  and  overflow  of  the  por- 
tions of  the  lands  attempted  to  be  drained. 
The  complainant,  being  a  bona  fide  holder  of 
some  of  the  warrants  issued  to  the  canal  com- 
pany after  the  passage  of  this  Constitutional 
Amendment  above  referred  to,  commenced 
his  action  at  law  and  recovered  a  ]ud^;ment, 
which  reads  as  follows:  ''It  is  ordered,  ad- 
ludf  ed  and  decreed  that  the  plaintiff.  James 
Wallace  Peake,  do  have  ana  recover  of  and 
from  the  defendant,  the  City  of  New  Orleans, 
as  provided  by  Act  No.  80  of  1871,  as  suc- 
cessor of  the  drainage  commissioners  estab- 
lished under  Acts  165  of  1858  and  191  of  1859, 
and  the  yarious  Acts  of  the  Legislature  of 
Louisiana  suppleraentnry  thereto  and  amenda- 
toij  thereof,  tne  sum  of  six  thousand  dollars 
($6,000)  with  eight  per  cent  interest  thereon 
from  July  9,  1^5,  and  costs  of  suit,  both 
the  sum  recovered  and  costs  of  suit  to  be 
paid  out  of  said  drainage  fund. " 

Thereafter  this  bill  was  filed  in  behalf  of 
himself,  as  well  as  all  other  parties  inter- 
ested. 

Me$8r$,  Qro'^er  Clevelsknd,  Riehaard 
De  Qrmy  and  Thos.  J.  Semmes  for  appel- 
lants. 

Mr,  Carleton  Hunt  for  appellee. 

Mr,  Juitice  Brewer  delivered  the  opinion 
of  the  court : 

The  bill  in  equity  in  this  case  was  based 
on  the  judgment  at  law.  That  judgment 
determined  the  direct  liabilities  between  the 
parties.  It  absolved  the  defendant  from  any 
primary  obligation  of  debtor  to  creditor,  it 
left  it  chargeable  only  as  trustee  of  a  fund 
out  of  which  plaintiff's  claim  was  to  be 
paid.  It  was  like  a  Judgment,  which  in 
fact  against  an  estate  is  nominally  entered 
against  the  admiifistrator  thereof,  to  be  satis- 
fled  out  of  the  property  of  the  estate,  and  not 
out  of  the  individual  property  of  the  admin- 
istrator. The  propriety  of  this  judgment 
has  not  been  questioned.  No  proceeding  for 
review  or  reversal  has  been  instituted.  It 
has  been  accepted  by  the  complainant  as  a 
correct  adjudication  of  the  rights  between 
the  parties ;  and,  in  passing,  it  may  be  ob- 
served that  its  adjudication  of  rights  was 
unquestionably  correct.  The  scope  of  the 
entire  legislation,  from  its  inception  in  1858 
to  its  close  in  1872,  was  local  improvements 
for  the  beneflt  of  adjacent  property,  with 
payment  only  through  special  assessments; 
and  did  not  contemplate  a  work  of  general 
beneflt,  whose  expense  was  chargeable  to  the 
municipality  at  large.  The  legislation  of 
1858,  1859  and  1861,  under  which  the  work 
was  commenced,  ignored  the  municipality 
entirely.  It  subdivided  an  area,  of  which 
the  City  was  a  portion,  into  draining  dis- 
tricts, and  cast  upon  a  board  of  commission- 
eis  for  each  draining  district  the  responsi- 
bility of  the  work  and  the  assessments.  The 
scheme  was  one  of  special  assessments,  as 
distinguished  from  municipal  tax  for  general 
beneflts.  The  distinction  between  Uie  two 
is  obyious  and  well  recognized.  It  is  stated 
by  Coolcy  in  his  work  on  Taxation,  page 
416 :  **  The  general  levy  of  taxes  is  under- 
stood to  exact  contribution*!  in  return  for  the 
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eeneral  benefits  of  goyernment,  and  it  prom- 
ises nothing  to  the  persons  taxed,  beyond 
what  may  be  anticipated  from  an  adminis- 
tration of  the  laws  for  individual  protection 
and  the  general  public  good.  Special  as- 
sessments, on  the  other  hand,  are  made  upon 
the  assumption  that  a  portion  of  the  com- 
munity is  to  be  specially  and  peculiarly 
benefited,  in  the  enhancement  of  the  value 
of  property  peculiarly  situated  as  regards  a 
contemplated  expenditure  of  public  funds; 
and.  in  addition  to  the  general  levy,  they 
demand  that  special  contributions,  in  con- 
sideration of  special  benefit,  shall  be  made 
by  the  persons  receiving  it.  The  justice  of 
demanding  the  special  contribution  is  sup- 
posed to  l^  evident  in  the  fact  that  the  per- 
sons who  are  to  make  it,  while  they  are  made 
to  bear  the  cost  of  public  work,  are  at  the 
same  time  to  suffer  no  pecuniary  loss  there- 
by, their  property  being  increased  in  value 
by  the  expenditure  to  an  amount  at  least 
equal  to  the  sum  they  are  required  to  pay. 
This  is  the  idea  that  underlies  all  these 
levies." 

While  the  Acts  of  1871  and  1872  bHng  the 
municipal  defendant  into  a  scheme  for  subse- 
quent duties,  thev  do  not  bring  it  in  as  a 
primary  debtor,  for  whose  benefit  the  work  is 
to  be  done,  but  simply  as  the  agency  by 
which  the  special  assessments  are  to  l)e  col- 
lected ;  the  trustee,  as  it  were,  of  the  special 
assessments  for  the  benefit  of  the  contractor. 
So  that  while  the  judgment  at  law  measures 
the  riffhts  and  obligations  of  the  parties  to 
this  bill  in  equity,  if  we  were  at  liberty  to 
look  beyond  the  judgment  to  the  anteceacnt 
facts,  we  should  be  compelled  to  hold  that 
the  judgment  rightfully  determined  those 
obligations ;  that  the  City  never  was  charge- 
able with  the  burden  of  primary  indebted- 
ness, but  stood  to  the  plaintiff  only  as  assessor 
and  collector  of  the  special  assessments. 
Properly  accepting  this  judgment  at  law  as 
an  adjudication  of  the  measure  of  his  rights 
against  the  City,  the  complainant  changes 
the  defendant  with  three  violations  of  duty 
out  of  which  he  claims  a  recovery.  He 
charges,  in  the  first  place,  that  the  City  did 
not  collect  these  assessments  when  it  ought 
to  and  could  have  done  so.    Secondly,  he 

■SB11  ^^^  ^^^  ^  owner  of  streets  and  public 
^^^  grounds  it  was  directly  liable  to  the  drain- 
age fund  for  a  large  amount,  which  it  has 
not  paid ;  and  that,  therefore,  its  failure  as 
collector  to  collect  from  itself  as  debtor  to 
the  fund  authorizes  a  court  of  equity  to  pro- 
ceed directly  against  it  for  those  unpaid  as- 
sessments. And,  thirdly,  he  says  that  by 
the  purchase  under  the  authority' of  the  Act 
of  1876  the  City  assumed  the  duty  of  com- 
pleting the  contemplated  work ;  that,  failing 
to  do  so,  it  became  responsible  for  all  in- 
juries resulting  from  such  non -completion ; 
and  that,  in  consequence  of  such  non-oom- 
pletion,  anticipate  collections  failed  and 
special  assessments  became  non -collectible, 
and  the  failure  becomes  a  proper  ground  of 
recovery  against  the  City  for  any  amount 
which  could  have  been,  but  was  not,  col- 
lected. 

Before  considering  these  matters,  it  should 
be  premised  that  to  the  extent  that  the  City 
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of  New  Orleans  may  be  considered  a  trustee, 
it  is  a  compulsory,  and  not  a  voluntai^  and 
contractual,  trustee.  The  legislation  or  Feb- 
ruary  24,  1871,  by  which,  for  the  first  time, 
it  became  connected  with  these  local  im- 
provements and  assessments,  gave  it  no  option 
as  to  price  or  party,  but,  prescribing  and 
naming  both,  gave  it  simply  discretion  as  to 
the  places  and  extent  of  the  work.  It  author- 
ized and  empowered  the  canal  company  to 
dig  the  works  and  fixed  the  price  therefor. 
The  obligations  cast  upon  the  City  were 
purely  statutory,  and  while  they  were,  in 
respect  to  the  party  doing  the  work,  and  the 
collection  of  ass^ments,  somewhat  in  the 
nature  of  a  trust,  they  are  more  to  be  re- 

farded  as  statutory  obligations,  a  failure  to 
ischarge  which  puts  less  strain  on  the  mora) 
sense.  Indeed,  the  Statute  connects  rather 
the  officers  of  the  City  than  the  City  itself 
with  the  work.  It  is  true  the  Act  provide* 
that  the  title  to  the  lands  necessary  f3r  the 
works  shall  be  procured  and  held  for  the 
benefit  of  the  City  of  New  Orleans ;  but  it 
requires  that  such  title  shall  be  so  procured 
and  held  by  the  board  of  administrators  of 
the  City.  It  also  provides  that  the  extent 
and  nature  of  all  improvements  rtiall  be 
designated  by  such  board;  and  that  such 
boara  shall  be  required  to  build  and  run  all 
works  and  drainage  machines  necessary  to 
lift  the  vrater  from  the  drainage  canals  over 
into  Lake  Pontchartrain,  and  to  do  all  other 
work  necessary  to  facilitate  the  work  of  the 
contractor  selected  and  employed  by  the 
State.  The  administrator  of  accounts  was 
directed  to  draw  the  warrants  on  tiie  admin- 
istrator of  finance  for  the  work  done.  All 
the  assets  and  assessments  accumulated  and 
made  under  the  prior  statutes  were  transferred 
to  the  board  of  administrators  of  the  City. 
The  prior  assessments  were  confirmed  and 
made  exigible  at  such  time  and  in  such 
manner  as  the  board  of  administrators  miffht 
designate ;  and  such  board  was  authorized  to 
make  an  assessment  of  two  mills  per  super- 
ficial foot.  So,  that,  while  the  title  of  the 
Act  is,  "To  Provide  for  the  Drainage  of  New 
Orleans,"  and  while  the  City  comes  into  the 
Statute  as  a  party  to  be  ultimately  benefited, 
and  whose  officers  are  charged  with  the  ad- 
ministration, yet,  nowhere  in  its  sections  are 
the  burden  and  duty  of  the  work  cast  upon 
the  municipality  as  such.  The  paramount 
idea  of  the  Statute  seems  to  be,  not  the  cast- 
ing of  a  duty  upon  the  City,  to  be  discharged 
in  such  manner  and  by  such  means  as  it  bSblU 
select,  but  rather  to  transfer  from  the  boards 
of  the  original  draining  districts  to  certain 
officers  and  agents  of  Uie  City  the  duty  of 
canying  into  effect  the  drainage  system. 

We  do  not  mean  to  be  uuder^ooa  as  affirm- 
ing that  no  duty  or  liability  was  cast  upon 
the  City  by  this  Statute  as  such,  or  that  the 
action  of  Uie  city  council  thereafter  and  on 
April  27.  1871,  was  not  within  at  least  the 
implication  of  the  Statute.  All  we  mean  u> 
say  is,  that  neither  the  full  power  nor  the 
general  duty  was  cast  upon  the  City,  and 
Uiat  the  designation  of  its  board  of  admin- 
istrators as  the  affency  to  carry  on  the  work 
of  drainage  already  imdertaken  by  statutory 
direction  by  the  local  boards  of  separate  dis- 
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tricta  placed  upon  the  City  only  a  limited 
responsibility  for  that  which  such  board 
midit  do  or  omit  to  do. 

Ilie  significance  of  these  observations  is 
clear.  There  is  wide  divergence  in  the 
aothorities  as  to  the  circumstances  imder 
which  the  liability  of  a  city  to  a  contractor 
for  local  improvements  arises  in  case  of  the 
oonpayment  of  the  special  assessments.  Into 
that  field  of  inquiry  we  do  not  care  to  enter. 

^i  See  1  Dillon  on  Municipal  Corporations,  4th 
edition,  sections  481  and  following,  and  notes. 
If  ever  there  was  a  case  in  which  the  re- 
nxHisibility  of  a  ci^  should  be  narrowed, 
this  is  one.  By  the  legislation  of  the  State, 
it  was  denuded  of  all  nreedom  of  action.  It 
had  no  choice  of  contractor  or  price.  Neither 
the  property  to  be  taxed,  nor  the  means  or 
metlKl  of  collecting  the  assessments}  was 
hitrcited  to  its  discretion.  This  is  not  a 
case  in  which  there  was  a  failure  on  the  part 
of  the  legislative  body,  the  city  council,  to 
preicribe  and  provide  sufficient  machinery 
for  the  collection  of  assessments.  No  super- 
iDtendenoe  of  the  financial  department, 
whether  as  to  the  property  to  be  assessed,  the 
amoont  of  the  assessment  or  the  collection 
thereof,  was  intrusted  to  the  municipality. 
All  this  financial  power  was  placed  directly, 
bj  state  action,  without  its  consent,  in  one 
of  its  official  boards.  Thus  denuded  of  free- 
dom of  action,  it  may  properly  insist  upon 
the  narrowest  limits  of  responsibility.  If 
the  financial  duty  was  devolved,  without  its 
consent,    upon    one    of    its    administrative 

I  boards,  and  such  board  was  derelict  of  duty, 
it  may  properly  say  to  a  complaining  party. 
*Tottr  remedy  was  mandamus,  to  compel 
prompt  and  dficient  action  by  that  board." 
In  respect  to  a  kindred  question,  the  neglect 
of  the  city  council,  Judae  Dillon  pertinently 
aaks,  *Wny  should  all  be  taxed  for  the  faii- 
me  of  the  council  to  do  its  duty  in  a  case 
where  the  contractor  has  a  plain  remedy,  by 
mandamus,  to  compel  the  council  to  make 
the  necessaiT  assessment,  and  proceed  in  the 
collection  thereof  with  the  requisite  dili- 
gence 7"  Section  483,  1  Dillon  on  Municipal 
Corporations,  fourth  edition.  If  that  sug- 
gestion be  pertinent  where  the  dereliction  Is 
that  of  the  city  council,  the  legislative  as- 
Kmbly  of  a  city,  the  body  charged  primarily 
with  the  duty  of  makins^  suitable  provision 
for  the  discharge  of  all  municipal  obliga- 
tions, how  mucn  more  is  it  true  when  such 
general  legislative  assembly  is  without  power 
and  charged  with  no  duty,  and  full  responsi- 
bility rests  with  a  separate  administrative 
board.  The  contractor  is  specially  interested 
in  the  full  and  prompt  discharge  of  its  duty 
bj  this  administrative  board.  The  remedy 
of  mandamus  is  open  to  him  to  compel  its 
action.  On  what  prinqiple  of  riffht  and 
jnstioe  can  he  ignore  this  remedy  and  diarge 
tike  municipality  and  burden  all  the  tax- 

14]  pavers  of  the  City? 

but  supposing  the  dereliction  of  this  board 
of  administrators  was  an  omission  on  the 
part  of  the  City,  what  then,  under  the  facts 
of  this  case,  would  be  the  measure  of  liabil- 
ity? It  will  be  noticed  that  neither  expressly 
Bor  by  implication  was  there  any  guaranty 
of  payment,  as  appeared  in  the  case  of  Mem- 
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fhia  y.  Bnfum,  87  IT.  S.  20  Wall.  289  [22 : 
64].  Whatever  obligations  were  assumed 
were  only  those  of  collection.  The  mere 
fact  of  non-collection  does  not  prove  derelic- 
tion of  duty.  From  1868  to  1871  this  drain- 
age  work,  with  the  duty  of  assessment  and 
collection,  was  vested  in  certain  local  boards. 
The  total  assessments  during  those  years 
amounted  to  $1, 488, 152. 25  The  amount  col- 
lected in  cash  and  wairants  was  $884,941.62. 
In  addition,  there  was  transferred  to  the  com^ 
missioners,  on  nonpayment  of  assessments, 
lands  of  the  nominal  value  of  $171,289.11, 
or  a  total  collection  of  about  half  a  millioa 
on  a  million  and  a  half  of  assessments.  It 
stands  to  reason,  and  scarcely  needs  the  sup- 
port of  testimony,  that  during  these  many 
years  the  available  assessments  were  col- 
lected ;  and  that  what  remained,  which  was 
the  large  bulk,  was  charged  upon  property 
not  worth  the  assessment,  and  for  that  reason 
was  not  collectible.  The  testimony  of  Mr. 
Guthrie,  who  was  Uie  representative  of  the 
canal  company  and  its  assignee,  is  "that  he 
would  not  take  the  property  nought  in  by  the 
conunissioners  for  nonpayment  of  assess- 
ments, and  pay  the  taxes  thereon."  If  they, 
during  these  many  years,  were  unable  to 
collect  but  a  small  fraction  of  the  assessments 
in  cash,  if  the  property  they  took  was  not 
worth  the  taxes,  what  can  be  said  of  the 
balance,  or  the  possibility  of  enforcing  tlie 
collection  of  assessments  thereon? 

Further  than  that,  we  are  not  limited  to 
mere  matters  of  inference.  It  appears  afllrm- 
atively  that  the  City  provided  an  ofi^ce  and 
officers  for  the  collection  of  these  taxes; 
and,  according  to  the  testimony  given  by  the 
assignee  of  the  canal  company,  the  officer  in 
charge  was  diligent  in  his  efforts  to  collect 
the  tax.  It  appears,  also,  that  the  canal 
company  had  an  agent  to  look  after  this  mat- 
ter of  collection  of  taxes,  who  offered  all 
reasonable  inducements  to  secure  their  pay- 
ment. Again,  the  assignee  of  the  canal  com- 
pany, pursuing  the  remedy  which  was  open  --^--j 
to  him,  of  mandamus  to  compel  the  seizure  ["••I 
and  sale,  under  proper  writs,  of  the  real  es- 
tate subject  to  these  assessments  for  the  pay- 
ment of  certain  warrants,  secured  an  order 
of  the  court  therefor.  Fifteen  hundred  and 
seventy -one  writs  were  issued  in  obedience 
thereto,  and  the  gross  proceeds  of  these  writs 
was  $82,466.69.  It  needs  not  the  supporting 
testimony  of  the  acent  of  such  assignee  to 
induce  the  belief  wat  the  most  available 
property  was  that  pursued  by  these  proceed- 
ings. Still  further,  the  efforts  to  collect  were 
largely  hindered  by  two  decisions  of  the 
Supremo  Court  of  Louisiana,— one,  in  the 
case  of  The  Sueeession  of  Irtoin,  88  La.  Ann. 
68.  by  which  practically  the  creation  of  the 
fourth  drainage  district,  and  the  assessments 
therein,  were  declared  null  and  void;  and 
the  other,  in  the  case  of  Davidaon  v.  New 
Orleam,  84  La.  Ann.  170,  in  which  it  wsa 
ruled  "that  a  judnnent  for  a  drainage  tax 
will  not  be  enforced  when  it  is  shown  that 
tbe  property,  far  from  being  beneOted,  was 
injured  by  the  alleged  drainage." 

When  to  all  these  is  added  the  fact  that 
large  portions  of  these  draining  districts 
were  swamp  and  ovo^owed  lands ;  when  one 
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of  the  burdens  of  complaint  here  is,  that  the 
City,  by  failing  to  complete  this  work  of 
drainage,  had  left  the  lands  in  such  condi- 
tion as  to  be  of  practically  no  value, — It  is 
obvious  that  if  tne  duty  of  collection  rested 
primarily  and  absolutely  on  the  City,  it 
would  be  difficult  to  hold  it  derelict  of  duty 
therein,  and  renders  very  pertinent  the  lan- 
guage of  the  learned  circuit  court  which  de- 
cide this  case  in  tha  court  below  (88  Fed. 
Rep.  779)  :  *'As  to  failure  to  collect,  when 
these  assessments  were  handed  over  to  the 
City  to  collect  they  had  been  assessed  18 
years,  and  for  that  period  had  been  in  the 
bauds  of  commissioners  created  expressly  for 
the  conduct  of  the  drainage  system,  and  with 
no  other  business.  If ^such  bureaus  had  failed 
to  collect  for  such  a  period,  the  inference  is 
strongly  forced  upon  us  that  the  assessments 
were  substantially  uncollectible,  especially 
by  a  municipal  corporation,  herself  crushed 
by  debts.  Ijiis  is  corroborated  by  the  out- 
come of  the  mandamus  proceedings  taken  by 
Van  Norden,  transferee  of  the  company,  and 
as  warrant-holder,  to  comi)el  the  City  to  is- 
sue writs  of  ferifadM  against  the  owners  in 
[3M]  1876.  To  the  application  for  that  writ  the 
City  answered  that  the  cost  of  the  proceed- 
ing would  equal,  in  her  opinion,  the  amount 
realized.  The  result  showed  her  estimate  to 
be  nearly  correct;  for  the  cost  of  the  125 
writs  selected  by  the  warrant-holders,  and 
therefore  presumably  the  best  for  the  pur- 
pose, was  $84,000,  and  the  amount  collected 
under  them  only  $86,000." 

The  second  contention  is  that  the  City  was 
itself  a  debtor  to  this  drainage  fund  for  nearly 
$700,000;  that  it  had  misappropriated  a  por- 
tion of  the  fund  which  it  did  receive ;  that 
as  trustee  of  these  assessments  it  was  its  duty 
to  collect  from  itself  as  debtor  to  sudi  fund ; 
and  that,  having  failed  so  to  do,  it  can  be 
properly  charged  in  this  proceeding.  Con- 
siderable discussion  took  place  on  the  argu- 
ment, and  is  also  found  in  the  briefs,  as  to 
whether  streets  and  other  public  property 
can  be  subjected  to  a  lien  for  a  share  of  the 
cost  of  local  improvements,  or  whether  the 
City  stands  in  such  relation  to  these  prop- 
erties that  it  can  be  held  liable  as  owner,  it 
is  unnecessary  to  enter  into  the  merits  of  this 
discussion.  It  may  be  that  streets  and  other 
public  grounds  cannot  be  sold  for  nonpay- 
ment of  assessments  for  local  improvements 
or  other  taxes,  and  it  may  be  that  the  City 
is  not  technically  their  owner,  and  yet,  at 
the  same  time,  it  may  be  true  that  the  City, 
as  representing  the  public,  may,  under  proper 
proceedings,  be  charged  as  debtor  for  the 
proportion  of  the  cost  of  local  improvements, 
which,  by  the  rule  established,  would  fall 
upon  such  public  property. 

Neither  do  we  need  to  examine  the  various 
decisions  of  the  Supreme  Court  of  Louisi- 
ana, cited  by  counsel,  or  seek  to  determine 
what  is  the  law  of  that  State  in  respect  to 
this  matter.  For  the  purposes  of  this  case 
we  assume  that  the  various  assessment  pro- 
ceedings, taken  in  connection  with  the  de- 
cision of  the  supreme  court  approving  the 
homologation  or  the  tableaux,  operated,  if 
not  to  cast  a  specific  lien  upon  the  streets 
and  other  public  grounds,  at  least  to  charge 
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upon  the  City  an  obligation  to  the  drainage 
fund  for  tiiat  share  of  the  total  cost  of  the 
drainage  determined  by  the  proportion  of 
the  superficial  feet  of  streets  and  other  pub- 
lic grounds  to  the  entire  area  of  the  drainage  I 
districts.  Upon  that  assumption  the  obliga-  [81 
tion  of  the  City  to  the  drainage  fund 
amounted  to  several  hundred  thousand  dol- 
lars. Assuming  that  to  be  true,  the  conten- 
tion of  appellee  is  that  it  has  paid  into  that 
fund  far  more  than  such  amount.  It  is  ad- 
mitted that  the  City  has  issued  sixteen 
hundred  thousand  dollars  of  its  own  bonds, 
taking  up  thereby  a  proportionate  amount  of 
the  drainage  warrants.  It  is  not  questioned 
by  complainant  that  if  this  issue  of  bonds 
is  to  be  taken  as  a  payment  of  its  indebted- 
ness to  the  dndnage  fund,  its  obligations  to 
that  fund  have  b^n  fully  discharged,  and, 
in  addition,  that  the  amount  of  such  con- 
tribution in  excess  of  its  obligations  to  that 
fund  more  than  covers  all  alleged  misappro- 

griation  thereof.  In  other  words,  the  sixteen 
undred  thousand  dollars  exeeeds  both  the 
obligations  of  the  City  to  the  fund  and  Its 
alleged  misappropriation  of  any  part  there 
of.  But  the  contention  of  complainant  it 
that  there  is  nothing  in  the  legislation,  the 
ordinance,  the  warrants,  the  bonds  or  other 
proceedings  which  expresses  an  intent  to 
make  this  contribution  one  in  discharge  of 
such  indebtedness;  and  that,  if  it  simply 
gave  these  bonds  to  the  fund,  if  other  and 
ultimate  corporate  benefit  was  the  considera- 
tion of  their  issue,  it  cannot  be  affirmed  that 
they  were  intended  or  ought  to  be  taken  aa 
payment  of  the  original  obligation  created 
by  the  assessment  proceedings.  The  answer 
to  this  view  is  clear  and  Just.  It  is  true  that 
Ordinance  Number  814,  which  provides  for 
the  refunding  of  warrants  into  city  bonds, 
contains  no  declaration  that  such  refunding 
shall  be  in  discharge  of  ^e  City's  obliga- 
tion, as  assessee,  to  the  drainage  fund;  and 
that  the  assessment  proceedings  contain  no 
receipt  or  release  of  the  City  as  assessee,  by 
reason  of  its  issue  of  bonds.  On  the  face  of 
the  record  there  is  no  discharge  of  the  City's 
obligation  as  assessee ;  and  if  we  rest  upon 
the  letter,  it  perhaps  could  not  be  denied 
that  the  City  is  still  a  debtor  to  that  fund ; 
but  equity  looks  beyond  the  form  to  the  sub- 
stance of  things,  and  these  are  substantia] 
facts :  For  thirteen  years  a  drainage  system 
had  been  in  force,  in  respect  to  which  the 
City  had  no  duty  and  no  obligation  other 
Hian  as  supposed  owner  and  assessee  of  cer- 
tain  public  grounds.  The  assessment  pro- 
ceedings had  proceeded  so  far  that  there  was  [s| 
a  large  apparent  obligation  of  the  City  to 
the  drainage  fund.  Id  1871  an  Act  of  the 
Legislature  was  passed,  empowering  the  canal 
company  to  complete  the  work,  transferring 
to  a  subordinate  administrative  body  of  the 
City  all  assessments  theretofore  made,  and 
imposing  upon  it  the  further  du^  of  aascaa- 
ment  and  collection.  No  provision  Is  made 
by  the  Legislative  Act  for  payment  for  the 
work  done  or  to  be  done,  otherwise  .than 
through  the  collection  of  these  local  aaocas 
ments.  In  that  emergency  the  City,  by  or- 
dinance, says  to  the  contractor  named  by  tbm 
State,  **  Go  on  with  the  work,  and  if  the  war- 
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ranta  issued  in  payment  therefor  be  not  satis  • 
ted  out  of  the  assessment  collections  at  the 
end  of  the  year,  they  may  be  exchanged  for 
city  bonds. ^  The  work  progresses,  and  war- 
rants are  issued  and  ezchans^  for  city  bonds, 
which  have  passed  into  the  markets  of  the 
world  and  remain  the  undisputed  obligations 
of  the  City,  and  to  an  amount  far  in  excess 
of  all  the  assessments  charged  against  the 
'  Citj.  In  other  words,  the  City,  as  assessee, 
owing  the  drainage  fund  a  certain  debt,  puts 
into  that  fund  twice  the  amount  of  the  debt. 
Can  anv  creditors  of  that  fund  thereafter 
equitably  charge  the  City  as  debtor  to  that 
fund,  because  when  it  put  its  moneys  into 
that  fond  it  did  not  in  express  language  say, 
*  I  put  these  in  in  discharge  of  my  indebted- 
nesa?"  It  will  be  borne  in  mind  that  no  new 
consideration  passed  from  the  contractor  for 
tills  contribution  of  the  City  to  the  drainage 
fund.  No  Legislative  Act  contemplated 
direct  obligation  on  the  part  of  the  City. 
From  first  to  last  all  meant  local  improve- 
ment, to  be  paid  by  special  assessments ;  aad 
the  contractor,  all  these  years,  had  only 
legislative  authority  to  look  to  the  special 
assessments  for  payment.  Its  contract  was 
entered  into  and  performed,  with  knowledge 
that  the  only  legal  right  it  had  for  payment 
consisted  in  these  assessments.  Without 
furUier  consideration,  the  City  put  into  this 
fund  these  bonds,  and  they  were  accepted  by 
the  contractor.  It  is  doubtless  true  that  the 
motive  of  the  City  was  to  anticipate  the 
collection  of  the  assessments,  and  to  put  into 
the  bands  of  the  contractor  available  assets 
to  insure  speedy  performance  of  the  work, 

W9)  but  the  obligation  of  the  contractor  was  to 
do  the  work,  and  it  gave  no  new  obligation, 
no  new  consideration,  to  the  City  or  any  other 
party,  for  these  bonds.  To  say  after  this 
contribution  of  the  City  to  this  fund,  a  con- 
^bution  without  consideration  except  in 
discharge  of  its  debt  to  the  fund,  that  because 
it  was  not  expressed  that  the  contribution 
was  to  be  taken  as  in  dischar^  of  the  in- 
debtedness, a  court  of  equity  will  permit  the 
contractor Jor  its  assignees  to  treat  the  contri- 
bution as  a  donation  and  chanre  the  contrib- 
utor as  a  debtor,  would  be  a  mockery  of 
iustice  and  an  insult  to  equity.  It  must  be 
borne  in  mind  that  a  city  is  not  like  a  pri- 
vate individual,  with  absolute  freedom  of 
contract  and  donation.  It  is  simply  the 
representative  of  the  citizens,  and  taxpayers, 
a  trustee  for  their  interests ;  it  has  no  general 
powers  of  donation,  and  its  contribution  to 

,  a  fond  can  never  be  considered  as  a  donation 

when  there  is  an  indebtedness  to  that  fund  to 
be  discharged.  Indeed,  if  there  were  no  in- 
debtedness, the  contribution,  as  a  whole, 
might  well  be  considered  as  tUira  ti^es,  and 
if,  oy  the  issue  of  ne£[otiable  securities  to 
thAt  fund,  an  indefeasible  obligation  had 
beeo  assumed  by  the  City,  it  might  in  equity 
bold  that  fund  as  debtor  to  it  for  such  amount. 
Hach  straes  is  placed  by  counsel  for  appellant 
oo  this  point,  and  large  reliance  is  placed 
on  the  fact  liiat  in  these  bond  transactions 
there  was  no  declaration  of  an  intent  to  ap- 
propriate them  to  the  payment  of  the  City's 
tpdebtednew,  as  aflnoflneo,  but,  as  we  have 
indicated,  such  omission  does  not  militate 
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affainst  the  rights  created  by  the  contribution. 
If  the  City,  as  assessee,  owed  this  fund  seven 
hundred  thousand  dollars,  it  may  rightfully 
answer  to  any  demand  of  the  contractor,  or 
its  assignees,  that  it  pay  such  amount  ioto 
the  fund,  "I  have  alr^y  paid  it,"  and  it  is 
no  reply  to  that  answer  to  say,  **  When  you 
paid  it  you  did  not  declare  that  you  paid  it 
in  discharge  of   that  indebtedness."    It  is 
enough  that  the  City  paid  it,  and  paid  it 
without  other  consideration  than  the   dis- 
charge of  its  indebtedness.     We  think  this 
contention  of   the  appellant  must  also  fail. 
The  remaining  proposition  is  that,  under 
the  authority  of  the  Act  of  February  24, 
1876,  the  City  purchased  from  the  canal  com- 
pany and  its  transferee  all  rights,  franchises 
and    privileges    possessed,    and    all    tools, 
machinery  and  apparatus  belonging  to  said     rsani 
company  or  its  transferee ;  that  Imvinfi^  made     *-        ^ 
such  purchase,  it  abandoned  the  work  then 
incomplete ;  and  that  the  failure  to  complete 
the  work  left  large  portions  of  the  realty 
within  the  drainage  districts  of   compara- 
tively no  value,  and  thus  rendered  impossible 
the  collection  of  the  assessments.     One  satis- 
factory  answer  to  this  is,  that  the  testimony 
indicates  that  if  the  work  contemplated  had 
been  completed  the  property  would  have  still 
remained  in  its  valueless  condition  of  swamp 
and    overflowed   lands,    without  other  and 
further  work.    It  would,  to  say  the  least,  be 
ignoring  the  significance  of  a  large  amount 
of  testimony,  to  hold  that,  if  the  work  as 
contemplated  had   been  finished,  the  lands 
would  have  been  drained  and  made  valuable ; 
but  we  do  not  base  our  decision  upon  the 
results  of  a  completion  of  the  contemplated 
work;   we  rather  place   it  upon  the  other 
ground — that  a  municipality  which  abandons 
a  contemplated  and  intended  work  of  public 
improvements  assumes  thereby  no  obligation 
to  any  parties  who  have  invested  on  the  faith 
and  expectation  of  benefit  from  the  comple- 
tion of  the  work.     When   a  city  or  State 
contracts  with  an  individual  or  company  for 
the  doing  of  certain  work,  the  right  remains 
to  the  contracting  parties,  at  any  time,  to 
abandon  that  work;  no  obligation  arises  to 
third  parties,  who  become  interested  in  one 
way  or  another  in  the  completion  of   the 
work ;  there  is  no  guaranty  that  the  contract- 
ing parties  may  not  at  any  time  abandon  it ; 
or  abandoning  it,  that  any  contineent,  fur- 
ther and  speculative  liabilitywilT  arise  in 
favor  of  such  third  parties.     When  the  City 
bought  out  the  contractor,  it  did  not  assume 
his  debts.     A  municipality  may,  with  the 
consent  of  its  contractor,  at  any  time  abandon 
contracted  work.     Such  abandonment  docs 
not  make  the  city  liable  for  the  debts  of  the 
contractor.     So  when  the  city  purchases  from 
the  contractor  his  property  invested  and  bis 
rights  existing  in  the  contract,  such  purchase 
creates  no  assumption  of  his  debts.     Having 
purchased,  it  may  abandon  the  work;  ana 
creditors  of  the  contractor  cannot  charge  it 
as  debtor  on  the  theory  that  if  the  work  hod 
been  completed  their  claims  would  have  be- 
come of  value.    Into  every  contract  between 
a  municipality  and  an  individual  there  en-     f3€ll 
ters,  as  between  a  contract  between  two  pri- 
vate individuals,  the  right  of  determination 
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at  any  time  by  agreement  of  parties,  and  such 
abanaonment  creates,  as  to  third  parties,  no 
other  or  higher  rights  as  a^inst  either  the 
contracting  parties  than  existed  at  the  time 
of  the  matually  agreed-upon  abandonment 
This  contention,  also,  of  complainant  must 
fail. 

We  have  given  this  case  long  consideration. 
The  multitude  of  facts  presented,  the  large 
interests  involved  and  the  learned  and  cogent 
arguments  of  counsel  have  compelled  such 
consideration.  We  appreciate  fully  the  ap- 
peal made  by  the  distinguished  counsel  for 
complainant  in  closing  his  argument  with 
this  quotation  from  the  opinion  of  three  of 
the  justices  of  this  court  In  Meriwether  v. 
Garrett,  .102  U.  8.  472,  520  [26 :  197,  207]  : 
*'It  is  certainly  of  the  highest  importance  to 
the  people  of  every  State  that  it  should  make 
provision,  not  merely  for  the  payment  of  its 
own  indebtedness,  but  for  the  payment  of 
the  indebtedness  of  its  different  municipali- 
ties. Hesitation  to  do  this  is  weakness ;  re- 
fusal to  do  it  is  dishonor.  Infidelity  to  en- 
^^ements  causes  loss  of  character  to  the 
indiTidual ;  it  entails  reproach  UDon  the 
State."  And  we  trust  that  this  court  will 
never  falter  in  its  duty  of  brushing  away  all 
false  pretenses,  and  holding  every  munic- 
ipality obedient  to  the  spirit  as  well  as  the 
letter  of  all  its  contract  obligations.  At  the 
same  time  it  is  equally  the  duty  of  this 
court,  as  of  all  others,  to  see  to  it  that  no 
burden  is  cast  upon  taxpayers,  citizens  of  a 
municipality,  which  does  not  sprint  from 
that  which  is  justly  and  equitably  a  debt  qf 
the  municipality;  and  when  a  contract  for 
local  improvements  is  entered  into  the  con- 
tractor must  look  to  the  special  assessments, 
and  to  them  alone,  for  his  compensation,  and 
if  they  fail,  without  dereliction  or  wrong 
on  the  part  of  the  city,  neither  justice  nor 
'  equity  will  tolerate  that  it  be  charged  as 
debtor  therefor 

The  decree  wiU  be  affirtnecL 

The  conclusions  above  stated  compel  an 
afltaoance  of  the  judgment  in  the  case  be- 
tween the  same  parties  numbered  459,  and 
by  stipulation  cases  numbered  41  and  460  are 
to  be  controlled  by  this  decision,  and  the 
same  orders  will  therefore  be  entered  in  them. 

Mr,  Juetiee  Brown  did  not  hear  the  argu- 
ments in  these  cases,  and  takes  no  part  in 
their  decision. 

Mr,  Juetiee  Harlan,  dissenting : 
The  Cfhitf  Juetiee,  Mr.  Juetiee  Lamar  and  my- 
self  are  unable  to  assent  to  the  opinion  of  the 
court  in  this  cause,  and  I  will  state  as  briefly 
as  possible  the  view  we  take  of  the  three 
controlling  questions  involved:  Whether 
the  City  became  debtor  to  the  drainage  fund 
for  the  assessments  on  the  streets  and  other 
public  places ;  whether  it  is  liable  as  trustee 
lor  the  individual  assessments  uncollected, 
and  whether  its  debt  and  liability,  if  any, 
have  been  discharged  either  directly  by  pay- 
ment or  indirectly  by  an  equitable  set-off. 

Did  the  City  of  New  Orleans  become  debtor 
to  the  drainage  fund  for  the  assessments  upon 
the  streets,  squares  and  other  public  areas? 
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Counsel  for  the  appellee  contend  that  it  dk 
not,  and  in  support  of  that  position  n\j  apa 
several  propositions,  the  lint  of  whicn  At} 
demands  notice. 

It  is  contended  that  as  Uie  City  of  Stm 
Orleans  and  the  Parish  of  Jefferson  wot  bbI 
by  the  Acts  of  1868,  1869  and  1861  expnah 
declared  liable,  or  given  anything  to  do  witt 
the  execui  Ion  of  theworl^t  inquestion, — wlilch 
woritB  were  of  the  kind  usually  oonstmctedrt 
the  expense  of  the  individuals  benefited, —thi 
Legislature  did  not  intend  that  the  City  mk 
parish  should  be  numbered  among  the  oi» 
tributors,  and  that  as  a  general  rale  PMh 
assessments  are  not  construed  to  inclnde  pi^ 
licproperty. 

The  questions  raised  on  this  propodtitt 
involve  the  powers,  capacities  and  liabilitia 
of  the  City  of  New  Orleans,  a  municipal  ear 
poration  of  the  State  of  Louisiana,  and  tm^ 
sequently  a  part  of  its  governmental  macUa> 
ery,  a  fact  to  be  kept  steadily  in  view  wba 
questions  of  the  legislative  power  are  beiif 
examined.  And  furthermore,  the  conclosioM 
of  the  Supreme  Court  of  Louisiana  am  than 
questions,  even  if  they  are  different  fron  Ha 
usual  holdings  (and  we  do  not  mean  to  inp^ 
that  they  are),  should  have  great,  if  nolooB- 
trolling,  weight  with  this  court.  It  Mm 
to  us  that  this  point  has  been  settled  bf  tM 
tribunal.  The  case  at  bar  does  not  pranri 
the  first  instance  in  the  history  of  New  UrkHl 
of  the  experiment  of  drainage  baaed  on  urn 
taxation.  In  the  year  1886  a  company  «M 
incorporated  for  that  purpose.  In  wliitt  III 
City  was  a  stockholder.  The  oompanj  turf 
every  foot  of  land,  including  streets,  etc 

Litigation  ensued.  The  point  oi  liabilto 
was  directly  raised  and  distinctly  dediM 
The  supreme  court  sustained  the  tax  oi  III 
streets,  and  said:  ''The  large  propoitioerf 
the  expenses  by  which  this  burden  is  tknet: 
upon  the  City  for  these  streets  meets,  in  SOHI^ 
measure,  that  equity  which  has  ^wnanil' 
upon  our  consideration,  that  as  the  woik  Ml- 
been  undertaken  for  the  public  good,  thspg^ 
lie  ought  to  bear  the  cnarge  m  it  aotvtt^' 
standing  the  benefit  to  the  owner  of  the  sodT 
Be  New  Orleane  Draining  Ob,  11  La.  Awl  ML 

Indeed,  what  could  be  more  Just  than  UmIIi 
local  assessment,  directly  beneficial  to  ill 
should,  in  some  form  ana  to  some  9M%m^  dl 
least,  be  provided  for  by  a  genenl  eoBtrHi* 
tion?  Why  should  the  cost  of  it  be  daAi|« 
by  one  species  of  property  alone T  Aid  IM 
obtain  that  contribution  more  simply  ttn  to 
an  assessment  on  the  public  piopeity,  at 
though  such  assessment  may  not  Ve  enfoidlll 
by  a  sale,  and  must  be  otherwin  proflM 
for? 

The  decision  above  quoted  was  mide  ti  ttl 

Sear  1856.  Two  years  later  the  first  of  Hi 
tatutes  now  under  consideration,  that  of  IMI 
was  passed.  It  i s  hardly  conceivable  tkil  ttl 
Legislature  which  paand  that  Act  were  l|l» 
rant  of  the  decision  of  1868,  or  of  the  €i» 
struction  placed  upon  the  Statute  of  ISA 
Or  that,  knowing  it,  they  still  intendsd  H 
produce  a  different  result  in  tlie  Act  of  1M| 
not  by  adopting  different,  but  by  reproduefil 
almost  the  identical,  terms.  The  latter  8M 
ute  is  substantially,  indeed,  almost  literallf; 
a  reproduction  of  the  former ;  and  that  foial 
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Statute  had  Just  been  constraed  by  the  su- 
preme court. 

In  the  case  of  Margtut  r.  New  Orkam,  18 
La.  Ann.  819,  the  court  held  that  the  city  as 
the  owner  of  the  middle  ground,  or  puolic 
promenade,  runninff  along  the  centre  of  Clai- 
borne Street*  was  liable  for  one  half  of  the 
cost  of  improying  that  street,  and  in  the  case 
of  croflB  streets,  was  liable  for  the  whole  cost, 
since  as  to  these  parts  there  were  no  abutting 
owners.  The  city  was  treated,  and  the  case 
decided,  exactly  as  if  it  were  an  individual 
proprietor. 

So  also  in  the  cases  of  Oorrfjcila  v,  Sueeei^ 
tion  %ff  faueher,  26  La.  Ann.  889,  and  of 
Bm^er  Atphalt  Pa/o.  Co.  y.  Oogrete,  41  La. 
Ann.  S51,  a  question  arose  in  respect  to  the 
ownership  by  the  citj^  of  the  public  places, 
1^1  and  the  same  conclusion  was  reached.  How 
*  these  cases  may  be  reconciled  with  that  of 
Xiqu€$  ▼.  BMJae^  7  1a,  Ann.  608,  cited  by  the 
cooneel  for  appellee  to  the  point  that  public 
places  are  not  held  in  fee,  and  that  the  term 
"title*  is  not  applicable  to  them,  or  whether 
they  OTemile  it  and  all  similar  questions,  are 
immaterial  inquiries.  The  court*  in  thp  four 
cases  cited,  held  the  ci^  to  be  a  proprietor, 
in  the  contemplation  of  the  laws  proyidinff 
for  local  assessments,  and  in  the  absence  (3 
any  express  statutory  direction  on  that  point ; 
and  such  is  the  exact  question  here.  We 
therefore  consider  that  question  settled ;  es- 
pecially when  conslderea  in  connection  with 
the  fact  that  these  assessments  have  been  re- 
duced to  Judgments  and  confirmed  by  courts 
of  competent  Jurisdiction,  the  yalidity  of 
which  as  well  as  the  regularity  of  the  assess- 
ments haye  been  recognized  and  approyed  by 
the  Supreme  Court  of  Louisiana.  BtfUe  ▼• 
Jir«is  Orieam^  27  La.  Ann.  497. 

We  now  advert  to  the  claim  of  the  appel- 
lant that  the  City  is  liable  for  the  drainage 
fund,  as  delinquent  trustee.  That  liability 
is  asserted  on  three  distinct  ^rounds :  1st, 
because  the  City  unjustly  failed  to  collect 
the  assessments  due  the  fund ;  2d,  because  it 
failed,  as  subrogee  of  the  original  contractor, 
to  continue  the  work  of  drainage,  and  thus 
secure,  under  the  decisions  of  the  Louisiana 
courts,  the  collectibility  of  the  assessments ; 
8d,  because  site  has  paid  out  moneys  belonging 
to  the  fund  for  purposes  not  permitted  by  the 
law.  A  short  outline  of  some  of  the  history 
<if  these  matters  will  be  proper. 

The  Act  of  1853  establishedf  the  first,  second 
and  third  drainage  districts ;  organized  a  dis* 
trict  board  in  each,  with  full  control  of  the 
drainage  in  that  district ;  gave  the  board  the 
power  to  le^  a  uniform  assessment  per  square 
zbot  on  the  land  to  be  drained,  not  to  exceed 
#860, 000  in  the  aggregate,  in  each  district; 
made  the  assessmen.^  first  liens  on  the  lands 
snsfssrid ;  provided,  in  case  of  nonpayment, 
that  Judgment  therefor  should  be  recoverable 
in  any  court  of  competent  Jurisdiction ;  that 
lands  be  sold  for  airearages,  costs  and  inter- 
«t ;  and  that  the  respective  boards  might  pur- 
chaise  the  same,  and  bold  or  dispose  of  them  for 
the  benefit  of  the  districts. 

The  Act  of  1869  authorized  the  boards  to 
borrow  $860,000  for  each  district  and  to  issue 
bonds  therefor,  and  directed  the  boards,  on 
issuing  bonds*  to  make  assessments  in  con- 


formity  to  the  Act  of  1868,  to  be  collected  in 
not  less  than  ten  annual  installments,  and  to 
be  applied  exclusively  to  the  payment  or  pur- 
chase of  such  bonds,  and  the  payment  of  ^ 
interest  thereon. 

The  Act  of  1861  provided  that  copies  of  the 
assessments  made  as  above  should  be  filed  in 
certain  designated  courts,  and,  after  notice, 
approved  and  homologated,  and  that  they 
should  then  constitute  ludgments  against  the 
property  assessed  and  the  owners  thereof,  on 
which  executions  might  issue  as  on  Judgments 
rendered  in  the  ordinary  mode,  and  that  ten 
per  cent  be  added  to  pay  counsel  fees  and  cost. 

Under  these  Statutes  the  boards  organized, 
made  the  assessments,  caused  some  of  them 
to  be  homologated,  collected  a  portion  of  tiie 
money  and  did  some  of  the  work.  Until  1869 
they  continued  to  exist  and  to  be  more  or  less 
active  in  disdutrging  their  duties.  The  sys- 
tem, however,  did  not  prove  satisfactory 
by  reason  of  the  absence  of  responsibility 
and  of  unity  of  action  on  the  put  of  the 
several  boaids.  The  Act  of  1869,  therefore, 
consolidated  the  districts,  abolished  the 
boards  and  appointed  a  commissioner,  who 
was  to  succeea  to  their  property,  collect  the 
assessments  and  levy  and  collect  others  on 
such  parts  of  the  dis&ct  as  were  not  included 
in  the  tableaux  turned  over  to  him.  The  com- 
missioner, however,  was  not  to  do  the  work. 
That  was  to  be  done  by  a  company,  which 
was  to  receive  all  the  collections  in  return 
for  certain  work. 

By  the  Act  of  1871  an  entirely  new  scheme 
was  devised.  The  Mississippi  and  Mexican 
Gulf  Ship  C^mal  Company  was  authorized  to 
do  the  work  needed ;  the  city  board  of  admin- 
istrators was  empowered  to  locate  the  canals 
and  levees,  and  required  to  build  and  run  the 
machines  necessary  to  lift  the  water  over  from 
the  canals  into  the  lake ;  the  city  surveyor 
to  furnish  the  company  monthly  estimates  of 
the  work  done,  on  which  warrants  were  to  be 
issued  by  the  city  auditor ;  the  city  treasurer 
to  pay  those  warrants  from  any  funds  in  the 
treasury  to  the  credit  of  the  company ;  and» 
if  there  was  not  the  money  necessary,  to  in- 
dorse tiie  date  of  presentation,  the  warrant  to 
bear  interest  therefrom.  To  provide  the  nec- 
essary funds,  all  the  assets  and  the  assess- 
ments provided  for  bv  the  Acts  of  1868,  and 
the  various  Acts  supplementary  thereto,  were 
transferred  to  the  City,  and  the  City  was 
subrogated  to  all  the  rights,  powers  and 
faculties  thereby  conferred.  The  City  was 
expressly  required  to  collect  the  assessments 
(which  were  at  the  same  time  made  exigible 
and  confirmed)  in  time  to  provide  for  the  pay- 
ment of  the  warrants.  It  was  authorized  to 
assess  those  lands  in  the  three  original  dis- 
tricts, and  such  others  included  in  the  levees, 
as  had  not  been  already  assessed,  the  assess- 
ments to  be  enforced  as  in  the  prior  Acts.  All 
moneys  collected  were  to  be  passed  to  the 
credit  of  the  company,  for  the  payment  only 
of  the  drainage  of  New  Orleans  and  Carroll- 
ton  ;  and  all  property,  not  money,  received, 
to  be  held  in  trust,  primarily  for  the  same 
purpose,  and  finally,  if  not  so  needed,  for  the 
City. 

Such  were  the  circumstances  under  whidi 
the  City  became  the  administrator  and  trustee 
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of  this  important  interest  and  fund ;  and  such 
were  the  duties  imposed  upon  her  by  those 
capacities. 

Wliat,  now,  were  the  assets  committed  to 
her  administration,  and  for  which  there  must 
manifestly  be  some  sort  of  an  account?  They 
were: 

1.  A  balance  uncollected  of  a 

levy  made  in  the  first  dis- 
trict, by  the  original  board.. $600,714  42 

2.  Ditto  in  the  second  district 280,907  40 

8.  Levy  made  by  the  City,  un- 
der the  Act  of  1871,  in  the 

third  district 827,580  05 

4.  Ditto  in  the  fourth  district..  281,416  81 

Total  amount  charge- 
able   $1,600,828  68 

This  sum  includes  the  assess- 
ments against  the  City,  on 
account  of  public  places, 
admitted  never  to  have 
been  paid,  unless  by  is- 
suance of  bonds  (of  which 
hereafter) 607,886  28 


— Leaving  due  on  account 

of  individual  assessments.. $1,001, 702  80 

These  large  assets,  having  come  to  the 
[867]  hands  of  the'City  for  the  purposes  of  a  great 
public  tiust,  it  was  bound  to  relieve  itself  of 
the  charge  assumed  by  it  in  some  way  con- 
sistent with  the  rule  of  reasonable  diligence. 
In  view  of  its  antecedent  agency,  and  lis  co- 
operative action  in  the  creation  of  the  trust, 
and  ils  more  than  willing  acceptance  of  it, 
added  to  the  fact  that  it  was  the  party  to  be 
ultimately  benefited,  we  are  not  prepared  to 
accept  the  theory  that  it  was  a  compulsory, 
and  not  a  voluntary  or  contractual,  trustee,  a 
failure  to  discharge  whose  obligations  puts 
less  strain  upon  the  moral  sense  than  if  the 
obligations  had  been  purely  statutory.  And 
in  this  connection*  it  is  well  to  observe  that 
this  bill  was  filed  for  the  purpose  of  an  ac- 
counting. A  trustee,  city  or  not — it  is  im- 
material—receives large  assets,  of  which  its 
own  liability  forms  a  considerable  part ;  and 
the  simple  question  is,  How  shall  it  relieve 
itself  of  the  charge?  How  does  the  City  do 
.  so  in  this  case?  xiot  by  collection  and  dis- 
bursement aocordinff  to  the  law  and  her  duty, 
for  it  is  conceded  Uiat  about  $1,400,000  was 
never  collected ;  but — 

(1)  By  a  claim  that  the  assessments  were 
ffreater  Ujan  the  value  of  the  lands,  and,  there- 
fore, that  thej  could  not  be  collected  from  the 
lands.  To  this  proposition  there  are  several 
answers :  F^rtt  as  well  argued  by  counsel  for 
the  appellee,  ii  cannot  be  generally  true  in 
fact,  siuce  the  lands  are  those  on  which  the 
great  City  of  New  Orleans  is  built,  and  the 
assessments  ranged  from  $60  to  $140  per  acre. 
Second,  in  those  instances  in  which  the  assess- 
ment was  greater  than  the  value  of  the  lands, 
if  there  were  any  such,  then  the  Statute  made 
provision  by  which  the  lands  themselves,  on 
failure  of  the  owners  to  pay.  should  be  sold 
and  bought  in  by  the  City  for  the  fund,  and 
the  duty  of  the  City  was  to  do  this— in  fact, 
it  was  done  by  the  original  board  of  the  15th 
district  in  the  case  of  the  asylum  property. 
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Third,  the  Statutes  also  provided,  as  has  been 
seen,  that  personal  executions  should  be  is- 
sued against  the  owners  for  arrearages,  dam- 
ages and  costs,  and  there  is  no  showing,  in 
our  opinion,  of  anything  like  reasonable  dili- 
gence in  the  use  of  this  valuable  right— « . 
right  which  the  Supreme  Court  of  the  State, 
in  1R74,  recognized  and  adjudged.    We  are 
imprrased  wiUi  the  conviction  that,  although    ^ 
under  the  Act  of  1871  it  was  the  dutj  of  the    ^ 
City  to  press  the  collection  of  these  funds  at 
the  rate  of  about  $25,000  per  month,  yet  it 
did  nothing  more  than  keep  an  oflice  open  at 
which  the  assessees  might  voluntarily  pay, 
or  not  pay,  as  they  wished. 

(2)  by  a  claim  that  the  decision  of  the 
supreme  court  in  the  $ucceman  cf  Irwn,  88 
La.  Ann.  68,  held  that  certain  personal  Judg- 
ments obtained  by  the  summary  processes 
given  by  the  Act  of  1871  were  void,  and  nul- 
lified the  homologation  of  the  tableaux  for 
the  entire  fourth  district.  This  decision  was 
not  rendered  until  the  year  1881,  the  City  then 
having  had  charge  of  this  matter  for  ten 
years.  The  decision  cannot,  of  course,  be 
successfully  offered  as  an  apology  for  the  an- 
tecedent supineness  of  so  long  a  period. 
Prior  to  that,  the  Louisiana  courts  had  been 
enforcing  the  Statute  of  1871,  as  we  have 
already  shown.  And,  further,  in  regard  to 
the  Irwin  Ccue,  if  it  was  of  such  grave  Import 
as  to  effectually  prevent  the  collection  of  these 
moneys,  then  it  was  probably  violative  of  con- 
tract rights,  and  on  proper  proceedings  could 
have  b^n  avoided.  If  it  was  not  of  such 
import,  then  it  is  no  answer  to  the  obligation 
of  the  City  to  make  the  collections  aforesaid. 
In  fact,  the  testimony  in  this  case  would  in* 
dicate  that  the  Cil^  was  deliberately  obstmct- 
ing.  not  forwarding,  the  collection  of  these 
funds. 

In  December,  1878,  after  haying  failed  to 
collect  the  taxes  to  pay  the  warrants  when 
due,  the  City  adopted  an  ordinance  allowing 
the  taxes  to  be  paid  in  warrants,  thus  com- 
pelling the  contractor  to  sell  at  a  discount 
or  get  no  money  at  all.  After  collecting  only 
1^000  in  three  and  a  half  yean,  with  war- 
rants falling  due  at  the  rate  of  $25,00u  a 
month,  and  making  no  effort  to  collect  except 
to  keep  an  oflSce,  and  never  having  issued  an 
execution  up  to  January,  1875,  the  City  then 
denied  the  right  of  the  warrant  holders  to 
have  execution,  and  resisted  the  mandamus 
that  resulted  in  the  Judgment  of  the  supreme 
court  sustaining  such  nghU  The  City  did 
not  make  any  effort,  worthy  of  mention,  to 
collect  the  tax  from  the  owners  independent 
of  the  land.  After  the  purchase  of  the  plant 
from  the  contractor  in  1876,  under  the  Statute 
passed  to  that  end,  and  the  subrogation  of 
the  City  to  all  the  right  of  such  contractor, 
it  deliberately  abandoned  the  work,  let  the 
canals  already  dug  fill  up  and  the  boats  and  I* 
other  applhinces,  for  which  about  $800,000 
of  warrants  wera  issued,  rot  unused.  By 
reason  of  that  abandonment  and  the  conse- 
quent non-completion  of  the  system  the  Su- 
preme Court  01  Louisiana  decided,  in  the 
case  of  Davidion  y.  New  Oriean$,  84  La.  Ann. 
170,  that  the  tax  could  not  be  enforced.  In 
1881,  pending  the  deeision  of  the  DaM$(m 
0am,  the  mayor,  by  direction  of  the  ooun- 
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cil,  iMoed  a  proclamation  adTistng  the  dod- 
payment  of  drainage  taCzes  until  the  validity 
thereof  should  be  uaased  on  by  the  supreme 
ooort,  notwithstanding  the  preyious  iudlcial 
kiatoiT  of  these  transactions.  In  1888  the 
council  appointed  a  committee  to  Inyestigate 
and  report  whether  any  drainage  taxes  were 
bein>(  collected  and  by  what  authority  and 
published  in  their  proceedings  the  report 
whereby  it  was  declared  the  large  amount  of 
taxes  due  and  outstanding  were  not  collecti- 
ble, and  in  which  was  set  forth  the  method 
by  which  the  assignees  might  get  relieyed 
from  the  assessments. 

Such  are  substantially  the  charges  made 
by  the  appellant  to  show  that  the  City,  after 
seeking  and  accepting  the  trust,  was  oppos- 
ing its  execution,  in^ead  of  enforcing  it. 

(8)  By  a  claim  that  the  decision  of  the 
Supreme  Court  in  the  case  of  Davidson  t. 
Jieio  Orleans,  84  La.  Ann.  176,  to  the  effect 
that  a  judflpnent  for  a  drainage  tax  will  not 
Ite  enforced  where  it  is  shown  that  the  prop- 
erty reoeived  no  benefit  from  the  drainage, 
was  a  great  hindrance,  as  its  effect  was  to  re- 
lease from  their  liability  for  the  assessment 
more  than  half  of  the  first  and  third  drainage 
districts  and  almost  the  whole  of  the  second. 
The  ground  of  the  decision  was  the  abandon- 
ment by  the  City  of  the  work  it  was  charged 
to  do.  It  is  manifest  that  the  City  cannot 
relieve  itself  of  the  obligation  to  collect  the 
assessments  avoided  by  its  own  default.  To 
meet  this  proposition  the  appellee  contends 
thai  the  cost  of  completion  would  have  \)een  so 
great  that  the  assessments  would  have  been 
more  than  exhausted  in  completing  the  work, 
and  the  outstanding  debt  would  have  remained 
still  unpaid.  There  were  and  are  uncollected 
$1,428,286.81,  including  about  $700,000  of 
the  City's  own  assessment,  which  should, 
under  the  circumstances,  be  considered  money 
[S701  ^  hand.  The  appel  1  ee  states  the  amount  nec- 
essary lo  nave  completed  the  system,  as 
projected,  "  at  nearly  or  quite  $700, 000. "  The 
dues  of  the  City  alone  would  have  completed 
the  work  according  to  appellant's  own  state- 
ment and  have  left  a  balance  for  the  benefit 
of  warrant  holders  of  about  $725,000. 

But  the  appellee  also  claims  that  when  com- 
pleted there  would  still  have  been  lands  in 
the  district  unbenefited,  on  which  the  total 
assessments  would  have  amounted  to  $500,- 
000,  and  that  these  assessments,  according 
to  the  Da^sidson  Case,  would  not  have  been 
collectible.  If  all  that  were  correct,  and  if 
the  City  had  no  other  resources  for  finishing 
of  work  than  these  assessments,  still  a  margin 
of  about  $225,000  would  have  been  left  for 
the  benefit  of  warrant  holders.  On  the  other 
hjud,  however,  we  cannot  yield  assent  to  the 
Dawdson  decision.  We  cannot  and  do  not 
accept  the  proposition  that  where  the  Legis- 
lature passes  on  the  necessity  of  a  great  publ  ic 
work  like  this,  and  organizes  a  district  for  its 
prosecution,  the  assessments  made  are  void 
unless  the  property  assessed  is  directly  and 
evidently  benefited.  What  question  of  that 
kind  may  exist,  is  a  question  of  the  district-, 
not  of  the  individual  properties.  The  David- 
son decision  would  wreck  everv  work  of  a  like 
diaracter  we  ever  knew.  The  entire  levee 
sjstems  of  the  Mississippi  ^iver  would  be 
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swept  away  at  once,  for  the  taxes  would  be 
void  as  to  all  lands  above  overflow  from  the 
river  unleveed,  and  as  to  all  those  which  lie 
so  low  as  to  remain  wet  and  unti liable  in  the 
absence  of  a  supplemental  system  of  drain- 
age, even  after  the  completion  of  the  levees. 
Admit  the  principle  that  these  general  assess- 
ments or  taxes  are  to  be  brought  to  the  test 
of  particular  benefits,  and  the  most  unexpect- 
ed and  disastrous  consequences  would  follow. 
Moreover,  our  criticism  on  the  Irmn  Ckue,  as 
to  its  violation  of  contract  rights  already 
fixed,  applies  to  the  Davidson  Case,  if  possi- 
ble, witn  even  greater  force. 

(4)  By  a  claim  that  the  Constitutional  [8711 
Amendment  of  1874,  which  took  effect  on  the 
21st  of  January,  1875,  in  terms  declared  **  that 
the  City  of  ^w  Orleans  shall  not  hereafter 
increase  her  debt  in  any  manner  or  form,  or 
under  any  pretext. "  An  answer  to  this  claim 
we  do  not  think  necessarv. 

The  next  point  calling  for  our  consideration 
is  the  proposition  of  appellee  that  the  liabil- 
itv,  if  it  existed,  has  bc^n  discharged,  either 
directly  by   payment,   or  indirectly  by  an 
equitable  set-off.    It  was  upon  this  ground 
the  circuit  court  proceeded,  and  upon  this 
ground  the  opinion  of  the  majority  rests. 
This  claim  is  based  upon  the  fact  that,  pro- 
ceeding under  Act  No.  78  of  1872,  the  City 
retired  about  $1,600,000  of  drainage  waixants 
by  issuing  for  them  its  own  seven  per  cent 
fiity-vear  gold  bonds.    The  claim  resolves 
itseli  into  two  heads,  one  of  paj[ment  and 
one  of  set-off.    But  in  order  to  consider  either 
it  will  be  necessary  to  advert  again  to  the 
history  of  those  bonds.    The  Act  of  1858,  in- 
augurating the  drainage  enterprise,  provided, 
as  we  have  seen,  for  the  expenses  by  an  assess- 
ment on  lands  to  be  a  lien  on  them  reducible 
to  Judgment.     The  Act  of  1859  aijthorized  the 
issue  of  the  bonds  by  the  commissioners  of 
eadi  district,  not  to  exceed  $850,000  in  each 
district,  to  the   payment   and   purchase  of 
which,  and  the  payment  of  interest  thereon, 
the  assessments   were  exclusively  devoted. 
Then  followed  the  Act  of  1861,  which  made 
the  assessments  personal  liabilities  on  which, 
when  reduced  to  judgment,  common  execu- 
tions might  issue.    Then  the  Act  of  1869  abol  • 
ished  the  several  Ixmrds  of  commissioners,  in 
order  to  iret  rid  of  the  obstruction  arising  from 
want  of  harmony  among  them,  appointed  a 
commissioner  for  the  entire  territory,  and  or- 
dered the  construction  of  the  drainage  canals 
to  be  paid  from  the  assessments  so  collected. 
Then  came  the  Act  of  1871.     It  provides  for 
certain  canals  and  levees  to  be  dug  and  con- 
structed by  the  Mississippi  and  Mexican  Oulf 
Ship  Canal  Company ;  fox  the  supervision  of 
the  work,  and  the  administration  of  the  funds 
by  the  City ;  and  for  the  application  of  the 
assessments  when  collected  only  to  drainage. 
Here  first  appears  the  direction  to  draw  war- 
rants on  account  of  work  done :  and  it  is  di- 
rected that  if  warrants  were  not  paid,  on 
presentation,  they  should  draw  eight  per  cent 
1  nterest.    Prov ision  was  made  for  assessments 
in  addition  to  those  already  levied. 

During  all  this  there  was  evidently  felt  the 
pressure  of  the  actual  fact  that  the  assessments 
were  not  collected  with  sufficient  regular i^ 
and  promptness  to  meet  the  urgent  aemands 
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of  a  BC'neme  so  extensive,  as  well  as  of  the  want 
of  a  more  acceptable  security  to  contractors 
for  the  large  expenditures  entailed.  There- 
fore, two  months  after  the  passap:e  of  the  Act 
of  1871,  the  city  ordinance  provided  that,  **  in 
|S78J  Qf^g^  ^e  warrants  issued  for  drainage  works 
to  be  done  by  the  Mississippi  and  Mexican 
Oulf  Ship  Ck)mpany  should  not  be  paid  with- 
in one  year  out  of  the  proceeds  of  the  drainage 
taxes  and  assessments,  they  should  be  fundable 
in  bonds  of  the  City,  bearing  eight  per  cent 
interest,  payable  semi-annually,  having  ten 
years  to  run,  and  with  due  provision  for  retir- 
ing the  same,  and  securing  the  punctual  pay- 
ment of  interest  and  gradual  extinction  of 
principal.** 

Then  followed  Act  No.  78  of  1872.  This 
is  the  Statute  under  which  the  bonds  in  fact 
issued,  and  an  analysis  of  which  is  indispen- 
sable here.  Its  objects,  as  expressed  in  its 
title,  were,  **To  Authorize  the  Council  of  the 
City  of  New  Orleans  to  Levy  a  Police  Tax ; 
to  Regulate  the  Levies  of  Taxes,  the  Pro- 
ceedings of  Tax  Suits  and  the  Jurisdiction 
of  the  District  Courts  for  the  Parish  of  Or- 
leans in  Reference  thereto;  to  Define  and 
Punish  Forgery  in  Certain  Cases ;  to  Author- 
ize the  Funding  of  the  Floatinfl^  Debt;  to 
Consolidate,  Limit  and  Provide  tor  the  Debt 
of  the  City  of  New  Orleans,  Principal  and  In- 
terest ;  to  Authorize  a  Tux  for  the  Support 
of  the  City  Gk)vernn)ent.  and  to  Establish  a 
Fiscal  Agency,  Defining  its  Duties,  and  for 
the  Better  Enforcement  of  the  Collection  of 
All  Taxej^** 

Section  18  of  the  Act  runs  thus : 

*'8ec.  18.  Be  it  further  enacted,  etc.,  That 
for  unbonded  debti  existing  Dumber  81, 
1871,  and  unpaid  at  the  time  of  the  passage  of 
this  Act,  or  caused  by  receipts  of  certificates 
of  1871,  for  revenues  proper  of  1872,  and  for 
excavations  and  levees,  drainage  miachinery 
and  revetments  authorized  by  law  or  required 
[878]  for  the  protection  of  the  City  from  overflow 
and  inundation  the  City  may  issue  from  time 
to  time,  as  they  may  be  required,  bonds  of  the 
denominations  of  five  hundred  and  one  thou- 
sand dollars,  having  fifty  years  to  run  and 
bearing  seven  per  cent  interest,  principal  and 
interest  payable  in  gold  in  New  York  or  New 
Orleans,  and  at  any  other  points  that  the  coun- 
cil  may  designate,  with  quarterly  coupons, 
and  that  the  ^nds  thus  issued  shall  be  called 
the  new  consolidated  debt  of  New  Orleans. 
No  bonds  shall  be  issued  but  by  authority  of 
the  council,  nor  for  a  lower  rate  than  ninety 
cents  on  the  dollar ;  all  issued  for  excavations 
and  levees,  authorized  by  Act  No.  80  of  1871, 
or  by  Drainage  Laws  previously  enacted, 
shall  be  marked  ** Drainage  Series,"  and  all 
taxes  collected  for  drainage,  and  not  required 
for  the  payment  of  drainage  warrants,  shall 
be  devoted  to  the  purchase  from  the  lowest 
bidder  of  bonds  issued  for  drainage ;  no  bid 
to  be  accepted  above  par,  and  the  right  re- 
served to  the  ooancil  to  reject  all  unsatis- 
factory bids.  ** 

Proceeding  under  this  Statuie,  the  City 
issued  about  $1, 600, 000  of  the  drainage  bonds, 
taking  op  therewith  warrants  issued  for  work 
done.  It  is  claimed  that  in  issuing  those 
boDda  the  City  thereby  paid  off  both  its  own 
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assessed  dues  to  the  drainage  fund,  as  well 
as  discharged  any  liability  It  may  have  been 
under  on  account  of  its  nonfeasance  or  mis- 
feasance as  statutoTj  trustee  of  the  fund.  We 
cannot  accept  that  view. 

It  seems  to  us  clear  that  it  was  not  the  in- 
tention of  the  Legislature  that  such  should 
be  the  effect  of  the  issue  of  those  bonds. 
That  intention  must  of  course  control,  as  it 
is  a  question  of  the  power  of  the  municipal- 
ity to  issue  negotiable  bonds  The  section 
authorized  a  series  of  bonds  to  be  issued, 
and  directed  **that  the  bonds  thus  issued 
shall  be  called  the  new  consolidated  debt  of 
New  Orleans.  **  They  were  to  constitute  one 
debt,  the  consolidated  debt,  not  a  variety  of 
debts,  nor  even  two  distinct  debts;  and  the 
Statute  manifestly  proceeded  on  the  idea  that 
this  one  consolidated  debt  is  to  be  paid,  as 
all  city  debts  are  paid,  out  of  the  property 
of  the  City,  and  that  without  any  express 
declaration  to  that  effect.  United  States  ▼. 
New  Orleane,  98  U.  8.  881  [26:  226].  The 
purposes  for  which  the  bonds  were  to  be  issued 
were:  (1)  for  unbonded  debts  existing 
December  81,  1871,  and  unpaid  at  the  time 
of  the  passage  of  the  Act,  or  caused  by  re- 
ceipts of  certificates  of  1871 ;  (2)  **  for  reve- 
nues proper  of  1872;**  (8)**  and  for  excava- 
tions ana  levees,  drainage  machinery  and 
revetments  authorized  by  law,  or  required 
for  the  protection  of  the  City  from  overflow 
or  inundation,  **— one  as  well  as  the  other, 
one  no  less  than  the  other. 

Now,  certain  of  those  bonds  were  to  be 
marked  "  Drainage  Bonds.  **  What  bonds,  and 
why?  The  Statute  in  words  answers:  ''All 
issued  for  the  excavations  and  levees  author- 
ized by  Act  No.  80  of  1871,  or  by  Drainaee 
Laws  previously  enacted.**  No  bonds  oouid 
be  lawfully  so  marked,  except  such  as  were 
issued  "for  excavations  and  levees;**  not  for 
drainage  machinery  or  revetments ;  not  even 
for  excavations  and  levees  to  be  thereafter 
made,  unless  they  were  such  as  the  Statutes 
named  authorized ;  not  for  excaviitions  and 
levees  previously  'made,  since  they  were  al- 
ready settled  for  by  wamnts,  whatever  such 
warrants  might  be  worth ;  still  less  for  the 
debts  or  liabilities  of  the  City,  however  they 
may  have  been  incurred.  The  City  could  not 
properly  thus  mark  any  bonds  issued  for  any 

gurposes  except  those  expressly  limited  in  the 
tatute— those  issued  in  payiAent  for  excava- 
tions and  levees  authorized  to  be  made  by  the 
Act  of  1871,  and  the  preceding  Acts.  And 
why?  For  a  reason  entirely  in  harmony  with 
the  whole  tendency  of  the  entire  series  of 
Statutes,  and  with  the  requirements  of  good 
faith  to  the  contractora  working  under  Uiose 
Statutes ;  for  the  purpose  of  expediting  the 
work,  and  of  giving  increased  value  to  uoes 
particular  bonds. 

The  appellee  contends  that  these  bonds 
have  only  the  force  of  warrants,  and  could 
only  be  paid  out  of  the  proceeds  of  the  assess 
ments  already  made,  notwithstanding  they 
had  fifty  years  to  run  before  payment  could 
be  demanded  at  all.  Not  so;  they  were 
privileged  bonds  in  the  series.  And,  beside 
the  general  liability  of  the  City,  the  Statute 
provided  that  all  the  proceeds  of  assessments 
not  needed  to  pay  off  warrants,  if  any,  com- 
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log  in  (and  in  doing  which  the  issue  of  that 
class  was,  pro  tanto,  prevented  and  rendered 
unnecessary)  should  be  an  additional  special 
fund  with  which  the  City  should  purchase 
said  bonds  before  maturity  at  a  price  agreed 
on  not  exceeding  par,  thereby  giving  the 
bondholders,  or  some  of  them,  if  there  were 
any  such  excess  of  receipts,  an  option  to  get 
their  money  before  maturity.  Whether  a 
cound  one  or  not,  such  was  clearly  the  scheme, 
C976]  «n<l  it  presupposed  the  continued  existence 
«nd  the  continued  collection  of  the  assess- 
ments after  the  issue  of  the  bonds;  and 
plainly  excludes  the  idea  that  such  issue  is 
4o  extin^ish  the  assessments,  or  any  of  them, 
l^ot  an  intimation  is  given  of  any  difference 
between  one  class  of  assessments  and  another 
— those  of  the  City  and  those  of  individuals. 
Therefore,  the  City  had  no  power  to  issue  such 
bonds  for  the  purpose  of  paying  the  assess- 
ments. It  had,  perhaps,  tiie  power  to  issue 
bonds  of  the  unmarked  sort  for  that  purpose, 
if  Van  Norden,  the  transferee  of  the  com- 
pany's rights,  had  consented  to  receive  them 
for  that  purpose ;  but  it  was  not  claimed  that 
this  was  done  or  tried.  The  question  is,  as 
to  the  effect  of  the  issuing  of  the  marked 
bonds. 

Moreover,  in  issuing  these  bonds  the  City 
bad  no  intention  to  pa^  its  assessments  there- 
by ;  nor  were  they  received  with  any  such  in- 
tention or  understanding  by  the  receiver  of 
them.  This  is  amply  i£own  by  the  follow- 
ing facts: 

(1)  It  was  the  regular  custom  to  mark  on 
the  assessment  rolls  all  the  payments  made. 
lio  such  entry  was  made  in  Uiis  case. 

(2^  The  issue  of  bonds,  after  they  were  au- 
thorized, was  always  and  largely  in  excess 
ot  the  homologated  judgments  against  Uie 
City  on  its  assessments. 

(8)  Judgments  were  being  constantly  ren- 
dered against  the  City  on  her  assessments, 
after  she  had  issued  bonds  far  ahead  of  even 
her  claimed  liability,  yet  she  never  pre- 
sented any  claim  for  payment. 

(4)  The  city  administrator  of  public  ac- 
counts in  his  report  to  the  city  council,  July 
1,  1873,  said  that  the  City  had  already  issued 
certificates  for  $485,081  of  the  new  con- 
solidated bonds,  drainage  series;  and  he 
states  the  amount  due  by  the  City  for  the 
streets  to  be  $768,878.69,  the  total  amount 
originally  asse^ed  against  the  City.  On  the 
theory  of  payment  it  would  have  been  only 
$258,297.69.  To  constitute  payment,  money 
or  some  other  valuable  thing  must  be  de- 
livered by  the  debtor  to  the  creditor  for  the 
purpose  of  extinguishing  the  debt,  and  the 
creditor  must  receive  it  for  the  same  purpose. 
tare]  Dodge  v.  Frtedfitan'i  8av.  d  T.  Go,  98  U.  8. 
886  [23 :  922 1 ;  Ketehum  y.  Duncan,  96  U.  8. 
659  [24 :  868li  Carter  v.  Burr,  118  U.  8.  787 
[28: 1147]  ;  Woody,  Guarantee  Trust  db  8.  D. 
bo.  128  IT.  8.  416  [82 :  472];  Beg.  y.  AshweU, 
L.  R.  16  Q.  B.  Di V.  224.  *  These  views  are  re- 
inforced, if  they  need  reinforcement,  by  the 
fact  that  the  real  question  of  payment  or  no 
l>ayment  lies  between  the  City  In  its  ordinary 
municipal  capacity  on  the  one  hand  and  the 
City  in  its  extraordinary  capacity  as  statutory 
trustee  on  the  other.  Payment  is  a  contract 
implying  both  proposal  and  scoeptanoe ;  and 


under  such  conditions  could  the  City  have 
made  such  a  contract  without  a  clear  statutory 
authority?  We  think  not.  If  the  Legislature 
had  designed  to  authorise  the  City  to  extin- 
guish its  own  liability  in  this  manner,  it 
would  have  said  so. 

The  remaining  point  to  be  noticed  is  that 
of  the  equitable  set-off.  The  argument  of 
the  appellee  on  this  line  is  as  follows :  The 
Act  of  1872  was  only  an  enabling  Act  to 
terminate  the  power  of  the  municipality  to 
issue  bonds  of  the  same  tenor  as  the  war- 
rants which  were  taken  up ;  that  is  to  say, 
payable  out  of  the  drainage  fund  if  that 
should  suffice.  The  case,  as  here  regarded, 
then,  is  clearly  that  of  a  trustee,  who  has,  by 
error,  issued  securities  for  the  advantage  of 
the  C€8tui  que  trust.  Having  so  issued  the  se- 
curities, it  must  result,  inevitably,  that  the 
City  is  to  be  credited  with  the  amount  to  the 
extent  of  which  she  has  relieved  the  fund. 

It  is  obvious  that  the  entire  force  of  this 
argument  rests  on  the  proposition  that  the 
drainage  bonds  were  to  be  issued,  payable 
only  out  of  the  drainage  fund,  and  did  not 
import,  as  contemplated  by  the  8tatute,  any 
direct  liability  on  the  City ;  also,  that  there 
was  no  error  in  the  act  of  issuing  the  bonds. 
We  have  already,  in  the  preceding  passage, 
analyzed  the  Statute,  and  shown  that,  accord- 
ing to  our  view,  a  direct  liability  on  the  City 
was  exactly  what  was  intended,  the  provis- 
ion as  to  the  drainage  fund  in  connection 
with  those  bonds  beingmerelv  a  cumulative 

Srovision  for  them.    That  view,  of  course, 
isposes  of  this  argument,  since  it  denies  the 
major  premise. 

Outside  of  the  Statute  we  will  mention 
one  or  two  facts  confirmatory  of  the  view  that 
it  was  not  the  intention  to  nave  the  drainage 
bonds  paid  from  the  assessments.  If\rst,  as- 
sessments in  1872  were  less  by  or  about 
$200,000  than  the  known  sum  needed  to  com- 
plete the  svstem  devised  by  the  Act  of  1871 ; 
secondly,  although  the  assessments  were  col- 
lected while  the  bonds  were  issued,  so  slowly 
and  meagrely,  as  we  have  seen,  that  fact, 
overwhelming  if  they  were  to  constitute  the 
only  resource  for  payment,  seemed  not  to 
have  tlie  slightest  effect  on  either  the  City  or 
the  contractor  in  this  matter;  and,  finally, 
the  fact  that  the  bonds  were  made  payable 
fifty  years  after  date  seems  of  itself  a  sufll- 
cient  contradiction  of  the  idea  that  the  only 
source  for  payment  at  that  late  date  were 
these  assessments. 

We  are  therefore  of  the  opinion  that  the 
court  below  erred  in  dismissing  the  bill.  We 
think  an  account  should  have  been  stated  on 
the  basis  indicated  herein  in  its  general  out- 
lines. 

The  City  was  trustee  by  statute,  and  can 
be  called  to  account  by  any  person  in  inter- 
est. Exactly  how  the  decree,  when  rendered, 
and  the  ascertainment  of  liability  thereby 
made  should  have  been  enforced,  it  is  hardly 
worth  while  to  discuss  in  a  dissenting  opin- 
ion. The  usual  remedy  is  by  mandamus 
where  a  public  body  cannot  be  subjected  to 
ordinary  process.  That  is  a  matter  of  detail 
only.  The  fact  that  the  public  property 
could  not  be  sold  on  execution  is  no  reason 
for  absolving  the  City  altogether  from  lis- 

Itt 


137T1 


197, 198;  210-215 


SUFBBMB  COUBT  OF  THB    UliiTBD  StATSB. 


OoT.THn| 


bllity.  The  City  should  at  least  have  paid 
what  it  itself  owed  on  the  assessments  in 
question. 

Upon  these  grounds  we  feel  constrained  to 
withhold  our  assent  from  the  opinion  and 
jvdgment  of  the  court. 


PAT  OALLAN,  JPlff.  in  Err.. 

V. 

JOHN    W.    BRANSFORD,  Treasurer,  etc. 


WM.  H.   J0NE8,  Plff.  in  Err., 
COMMONWEALTH  OF  VraOINIA. 


J.  H.  GREGORY  et  al,,  Plfs.  in  Err., 
BRANSFORD,  Treasurer,  etc. 


M ALLAN  BROS.,  Plffs.  in  Err., 

V, 

BRANSFORD,  Treasurer,  eta 


LAWSON  BT  AL.,  Plffs,  in  Err., 

V. 

BRANSFORD,  Treasurer,  eta 


LITCHFORD,  Surviving  Partner,  eta,  Pff, 

in  Bhr,, 

V, 

DAY,  Sergeant,  eta 
J.  J.   DILLAUD,  Plff,  in  Err., 

V, 

E.  S.   MOORMAN,  Treasurer,  eta 
(See  8.  a  Beporter*8  ed.  197,  US.) 

Writ  of  error  to  state  court,  when  dismissed— 
motion  to  dismiss,  when  denied. 

L  Where  a  writ  of  error  or  appeal  was  dismissed 
by  the  Supreme  Court  of  Appeals  of  the  State  on 
the  ffrouDd  that  the  amount  in  controversy  was 
not  sufBoicnt  to  give  that  court  jurisdiction  un- 
der the  Ck>n8tltution  of  the  State,  this  court  will 
dismifM  the  writ  of  error  to  that  court. 

IL  Where  the  motion  papers  are  not  such  that  this 
court  can  pass  upon  the  motion  to  dismiss  with- 
out referring  to  the  transcript  on  file,  the  motioo 
will  be  denied,  but  without  prejudice. 

[Nos.  1271,  1594,  1595,  1596, 1597,  1^,  1688.1 
hubmitted  March  t,  1891.    Decided  March  9, 

1891. 
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RTTS  OF  ERROR  in  the  first  six  cases 
to  the  Supreme  Court  of  Appeals  of  Vir- 
ginia and  in  the  last  case  to  the  Corporation 
Court  of  Lynchburg,  Ya. 

On  motions  in  each  case  by  plaintiff  in  error 
to  advance,  and  by  defendant  in  error  to  dis- 
miss. Nos.  1271,  1596,  1697,  1508  dismissed. 
Motions  in  ifof.  1694, 1^96, 16S8  denied  tnthaut 
pr^tidiee. 

Messrs.  W.  A.  MeKenney  and  W.  W. 
Larkiii  for  motion  to  advance. 

Mr.  R.  Taylor  Scott  in  opposition. 

Mr.  R.  Taylor  Seott  in  support  of  motion 
to  dismiss. 

Mr.  W.  W.  Larkin  in  opposition. 

Fuller,  Ch.  J.: 

These  cases  are  brought  here  hj  writ  of  error 
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to  the  Supreme  Court  of  Appeals  of  tbe  Stall 
of  Virginia,  except  DiUard  t.  Moanman,  Ka 
1688,  which  is  a  writ  of  error  to  the  Cc^poiB- 
tion  Court  for  the  City  of    Lynchburg.    A 
motion  is  now  made  in  each  case  by  {dStotifl 
in  error  to  advance,  and  a  motimi  to  dimiH 
on  behalf  of  defendant  in  error.    It  mwsn 
from  the  motion  papers  that  OaUan  t.  Jhns. 
ford.  Treasurer,  No.  1271,  was  carried  to  fW 
court  of  appeals  on  writ  of  error  to  the  0Q^ 
poration  Court  of  the  City  of  I^nchboig,  sid 
thst  Chregory  v.   Brantford,    tr&uwnr,  Ifai 
1595,   Litchford  v.  Day,  Sergeant,  Me.,  Ifa 
1598,  and    Lateson  y.  Branijford,  Treuunr, 
No.  1597,  were  taken  to  that  ooort  by  ippnL 

The  writ  of  error  in  the  one  case,  aod  Us 
appeals  in  the  three  others,  were  dismiand  ty 
the  court  of  appeals  upon  the  ground  tbst  llie 
matters  involved  were  purely  pecunisrv,  nd 
that  the  amount  in  controversy  in  etch  cm 
was  less  than  sufficient  to  give  the  court  iurii> 
diction  under  the  Constitution  of  the  nile. 
This  being  so.  ve  are  of  opinion  thai  <!•  fsnU 
of  error  to  that  court  must  be  dismisssi,  Mi  0 
iiDiU  be  so  ordered. 

The  motion  papers  fai  Janet  t.  l%e  Ommm* 
wealth.  No.  1594,  MaUan  Broe.  t.  BreanfiH, 
Treasurer,  No.  1596,  and  Ditlaird  t.  Meenm, 
Treasurer,  No.  1688,  are  not  such  fliat  wseu 
pass  upon  the  motions  to  dismisi  without  i» 
lerriDg  to  the  transcripts  on  file,  whlcb  m 
ought  not  to  be  obliged  to  do.  liess  rnsUm 
and  the  motions  to  adeanee  wiU  be  dmisi,  W 
toithaut  pr^udiee. 


8.  O.  BATNB  BT  AL.,  F^  in  A?., 

9. 

D.  B.  WIQGINB  n  al. 

(See  a  a  Beporter^k  ed.  lUMB&l 

What  is  stiffhient  memorandum  undif  ttiM 
ute  qf  Prauds—Penntifttamia  Um  mtste^ 
knomedgment  qf  deed. 

L  Where,  on  a  parol  ssle  of  land,  plafatttPitrvt 
sent  to  defendants  agent  a  deed  InsnfloNiHy 
acknowledged  oontalnlng  a  desoripUoa  af  i^^ 
land  in  a  letter  demanding  payment  aeooidiBfti 
the  terms  of  the  parol  oontraot«  aad  drfUBdwi^ 
agent  replied  by  letter  Ineloaing  a  dead  Ute  M 
llist  one  with  sufflolent  oertUloala  o(  i^ 
knowledgment,  requesting  that  this  deed  allM 
be  executed  and  promising  on  raoelpl  of  tt  ii 
forward  payment*  this  Is  a  suflklaDt  flMBMna* 
dum,  by  both  parties,  to  take  the  eaaa  ontef  i^ 
Statute  of  Frauds. 


2.  In  Pennsylvania,  a  deed  eoBeoiited  by 
and  wife  Is  hisuilloient  to  paas  tfao  title  wtatito 
notary^  oerttfloate  does  not  state  thai  ks  ^ 
made  known  Its  oonteats  to  the  wtfii 

[No.  16t] 

Argued  Jan.  to,  1S9L    Decided  Monk  l$,m 

IN  ERROR  to  the  Circuit  CkMiit  of  the  UiM 
States  for  tho  Western  Distriol  of  FhoV^ 


KoTB.—^  to  Statute  ef  JWmdB: 

fPlhflC  ^estjlifem 

note  or  memoramdmm  wider,— eeo 

noCetoBMiyv* 

Ooombe,7dWk 

As  to  detieery  and  aeeeptanes  ns 

rminiin'-^ 

StatuU  of  fVtNidi.  see  noli  to  1 
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▼anis  to  rerlew  a  Jadgment  for  plaintitb  in 
an  action  to  lecoTer  the  price  of  land  sold  to 
defendants.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Jfestri.  R^BrwDfi,  H.  F.  Elliott  and  F.  B. 
Watroui,  for  plaintiffs  in  error: 

A  contract  for  the  sale  of  lands  is  within  the 
Statute  of  Fiaads,  if  parol  testimony  he  re- 
quired to  estabUsh  any  essential  part  of  it. 

MOlan  T.  Daviwn,  128  Pa.  298;  Bdmmer  ▼. 
MeEHdmoney,  46  Pa.  884;  Fergutcm  y,  Staver, 
38  Pa.  411. 

Spedfle  performance  of  an  unexecated  parol 
contract  for  the  sale  of  land  cannot  be  enforced 
hj  action  for  the  pordiase  money. 

Irvine  t.  BuU.  4  Watts.  287;  WiUon  ▼. 
Clarke,  1  WatU  A  8.  654;  Duman  t.  MiUer, 
84  Pa.  819. 

A  parol  contract,  though  accompanied  by 
payment  of  purchase  money,  conveys  no 
uitereat  that  may  be  taken  in  execution. 

JtiOer  ▼.  S^t,  11  Pa.  449. 

In  an  action  to  recover  damages  for  the 
breach  of  a  parol  contract  to  lease  or  sell  land, 
the  measure  of  damages  is  money  paid  or  ex- 
penses incurred  on  the  faith  of  the  contract;  if 
no  money  has  been  paid  or  expense  incurred 
the  damages  are  merely  nominal. 

MeOafferUt  t.  GrtswM,  99  Pa.  270. 

Meeere.  Wolf  A  Qeorge  and  S.  A.  Daven* 
port*  for  defendants  in  error: 

Neither  the  English  Statute  nor  ours  requires 
that  the  written  agreement  or  memorandum  of 
the  sale  should  be  signed  by  boUi  parties. 

THpp  ▼.  Biehop,  56  Pa.  424;  Uolee  t.  Tre- 
eothiek,  9  Yes.  Jr.  284;  Elagden  ▼.  Bradbear, 
12  Ves.  Jr.  466;  Lowry  ▼.  Mehaffy,  10  Walts, 
887;  M* Fareon'e  App.  11  Pa.  608. 

The  Statute  of  Frauds,  and  our  Act  of  1772, 
are  satisfied  bv  a  note  in  writing  not  under 
aeal  and  signed  only  by  the  party  called  on  to 
fulfill  it,  if  the  other  has  accepted  it. 

Bird  T.  Blosee,  2  Vent  861;  Moore  v.  Hart, 
1  Vem.  201;  Wan}(fordY.  Fotherlej/,  2  Vem. 
822;  Lowry  v.  Mehaffy,  10  Watto,  887;  Knight 
▼.  Oroekford,  1  Esp.  190;  Saundereon  v.  Jackeon, 
%  Bos.  &  P.  289. 

Mr,  Juetiee  Ghmgr  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  assumpsit  by  D.  B. 
Wiggins  and  Jane  M.  Wiggins,  his  wife, 
citizens  of  New  York,  aeainst  8.  G.  Bayne, 
J.  M.  Fuller  and  T.  J.  Melvin,  citizens  of 
Pennsylvania. 

The  declaration  alleged  that  on  November 
21,  1883,  Mrs.  Wiggins  sold,  and  the  de- 
fendants an^ed  to  buy,  a  tract  of  land, 
owned  by  iier,  and  situated  in  Lafayette 
Township  and  McKean  County  ic  the  State 
of  Pennsylvania,  for  the  price  of  $10,000, 
payable  one  half  on  delivery  of  the  deed, 
one  fourth  in  three  months  and  the  other 
fourth  in  six  months,  with  interest ;  and  tJiat 
on  NovembOT  28,  1888,  she  delivered  to  them 
s  good  and  sufiScient  deed  of  the  land,  and 
possession  of  the  same. 

The  evidence  introduced  by  the  plaintiffs 
at  the  trial  was  to  the  following  efi^ct : 

Wiffffins  and  wife  resided  near  Buffalo  in 
New  York,  and  she  was  seised  of  the  land 
Id  question  under  a  recorded  deed. 

On  November  21,   1883,   at   Bradford    in 
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Pennsylvania,  and  In  the  office  of  the  First 
National  Bank  of  Bradford,  of  which  Bayne 
was  president  and  Fuller  vice-president, 
Wiggins  made  an  oral  agreement  witii 
Bayne  and  Fuller  to  sell  the  land  for  the 
price  of  $10,000,  half  in  cash  (of  which  the 
sum  of  $250  was  at  once  paid  to  him)  and 
the  other  half  in  notes  payable  in  three  and 
six  months,  with  interest ;  and  the  follow- 
ing memorandum  of  their  agreement  was 
drawn  up  bv  Bavne,  signed  by  his  direction 
by  the  cashier  of  the  bank,  and  delivered  to 
Wiggins : 

"Bradford,  Pa.,  November  21,  1888.  Re- 
ceived $4,760  from  Bayne,  Fuller  and  Mel- 
vin, which  is  the  cash  payment  on  a  lot  of 
70  acres  of  land  sold  to  them  by  D.  B.  Wig- 
gins for  $10,000;  the  balance  to  be  paid  m 
notes  and  money,  as  agreed  on  by  both  par- 
ties. I  am  to  remit  this  money  and  the  notes 
spoken  of  to  said  D.  B.  Wiggins  on  his  for- 
warding a  good  deed  of  said  land.  The 
notes  are  to  o«  $2,500  at  8  months  and$2,500 
at  6  months,  both  with  interest.  W.  W. 
Bell,  Cashier." 

Melvin  was  not  present  at  that  timt,,  but 
afterwards  admitted,  in  conversation  with 
Wifi[gins  and  another  person,  that  Bayne, 
Fuller  and  himself  were  the  purchasers :  and 
Bell  acted  as  their  agent,  and  one  Hayes  at 
Buffalo  as  the  plaintiffs'  agent,  throughout 
the  subsequent  transactions. 

On  November  28,  Wiggins  and  wife  exe- 
cuted at  Buffalo  a  deed  to  Bayne,  Fuller  and 
Melvin,  dated  November  22,  of  t^e  land,  de- 
scribing it  fully  by  metes  and  bounds,  and 
expresMd  to  be  in  consideration  of  the  pay- 
ment of  $10,000;  and  acknowledged  it  l)e- 
fore  a  notary  public.  But  that  deed  was  in- 
sufiBcient,  under  the  law  of  Pennsylvania,  to 
pass  the  title,  because  the  notary's  certificate 
did  not  state  that  he  liad  made  known  its 
contents  to  the  wife.  Penn.  Stat.  Febnuuy 
24,  1770,  g§  2,  8 ;  1  Dall.  Laws,  586,  587 ;  1 
Purdon's  Digest  (11th  ed.)  568,  569;  WaUon 
V.  Mercer,  6  Serg.  &  R.  49;  Hornbeck  v. 
Mutual  Bldg.  d  L,  Ateo,  88  Pa.  64 ;  Enterprise 
Transit  Co,  v.  Sheedy,  108  Pa.  492. 

On  the  same  day,  Hayes  sent  that  deed  to 
Bell  in  a  letter,  saying*^:  **I  inclose  for  col- 
lection and  remittance  deed  of  J.  M.  and  D. 
B.  Wiggins,  for  which  please  remit  us  your 
draft  on  New  York,  $4,750,  and  two  notes 
given  by  Bayne,  Fuller  and  Melvin,  $2,500 
each,  at  8  and  6  months,  with  interest,  to 
order  D.  B.  Wiggins." 

On  Saturday,  November  24,  Bell  replied 
to  Hayes :  **  Yours  of  28d  inst.  is  at  hand. 
The  search  is  taking  longer  than  expected, 
but  will  probably  be  completed  by  Monday." 

On  Tuesday,  Novembei  ifl.  Bell  wrote  to 
Hayes,  inclosing  an  unsigned  deM,  substan- 
tially similar  to  the  first  one,  except  that 
the  certificate  of  acknowledgment  was  ac- 
cording to  the  law  of  Pennsylvania;  and 
saying  in  his  letter:  *'I  inclose  a  deed  that 
Bayne,  Fuller  and  Melvin's  attorney  wishes 
executed  in  place  of  the  one  sent  by  you,  on 
receipt  of  which  I  will  forward  money, 
notes  and  old  deed.  This  is  a  Pennsylvania 
form,  and  the  other  is  a  New  York  one. " 

On  November  28,  Wiggins  and  wife  signed 
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this  deed,  and  he  sent  It  through  Hayes  to 
Bell ;  and  it  came  back  on  November  29.  to- 
gether with  Uie  first  deed,  and  a  letter  from 
Bell  to  Hayes,  which  was  given  In  evidence, 
dated  November  29,  in  which  Bell  said: 
••By  request  of  Bayne,  Fuller  and  Melvin 
I  return  deed  of  D.  B.  Wigffins  to  you. 
Their  attorney  has  written  Mr.  Wiggins  giv- 
ing the  reasons  tor  so  doing." 

^Fhcre  was  also  given  in  evidence  a  letter, 
dated  November  27,  and  postmarked  Brad- 
ford, November  29.  to  Wiggins  from  the  de- 
fendants* attorney,  saying:  ** Bayne,  Fuller 
and  Melvin  decline  absolutely  to  purchase 
the  80  acres  of  land  in  Lafayette,  this  county, 
and  ask  you  at  once  ref unc^  the  money  paid 
and  return  receipt  given.  They  have  been 
put  in  possession  of  the  facts  in  detail  as  to 
the  means  used  bv  vourself  in  collusion  with 
others  to  try  ana  induce  them  to  make  the 
purchase.  In  addition  to  this  the  title  to 
the  land  is  not  good,  and  they  decline  to  ac- 
cept the  deed  olfered  and  have  directed  the 
same  to  be  returned.  Prompt  action  on  your 
part  is  demanded.  If  you  do  not  at  once  re- 
turn the  money  and  receipt,  I  have  advised 
them  to  promptlv  take  such  action  as  the 
facts  now  in  their  possession  certainly 
Justify." 

On  November  80,  Wiggins  went  to  Brad- 
ford, saw  Bayne  and  Fuller,  tendered  them 
the  second  deed,  and  demanded  the  money 
and  notes,  in  accordance  with  the  original 
contract,  and  they  refused  to  give  them  or  to 
accept  the  deed. ' 

The  defendants  relied  on  the  provisions  of 
the  Statute  of  Frauds  of  Pennsylvania,  copied 
in  the  margin  ;*  and  requested  the  court  to 
instruct  the  jury  that  ^'tbe  contract  for  the 
sale  of  the  premises  described  in  the  plain- 
tiffs* declaration  being  in  parol,  and  there 
being  no  evidence  that  any  possession  there- 
of was  taken  by  the  defendants  under  and 
pursuant  to  the  contract,  there  can  be  no  re- 
covery of  the  purchase  price  by  the  vendor, 
unless  the  contract  was  fully  executed  by 
the  delivery  of  a  good  and  indefeasible  deed 
for  the  land  accepted  by  the  vendees." 

The  court  instructed  the  jurv  accordinsly, 
but  with  this  qualification,  that  if  the  nret 
deed,  the  one  of  November  22^1888,  was 
accepted  by  the  defendants,  and  at  their  re- 
quest the  plaintiffs  executed  and  on  Novem- 
ber 28,  1888,  transmitted  to  Bell  a  second 
deed  and  on  November  80,  1888,  such  second 
deed  was  tendered  by  the  plaintiffs  to  two 
of  the  defendants,  namely,  Bayne  and  Fuller, 
this  was  a  suflicient  execution  of  the  contract, 
notwithstanding  the  first  deed  was  defective. 

The  jury  returned  a  verdict  for  the  plain- 
tiffs in  the  sum  of   $11,800,   upon  which 


ludf^ent  was  rendered ;  and  tlie  defSendinli 
having  dul^  excepted  to  tbe  instmctiaa 
sued  out  this  writ  of  error. 

It  may  be  admitted  that  tbe  original  men 
orandum  of  November  21,  signed  by  Bell  i 
the  presence  and  by  the  authority  or  assei) 
of  both  parties,  which  stated  a  sale  by  Wig 
gins  to  the  defendants  of  "a  lot  of  sevent] 
acres  of  land,"  and  specified  tiie  tenns  a( 
payment  in  cash  and  notes,  was  not  of  itaeli 
a  suflicient  memorandum  to  satisfy  the  Stat- 
ute of  Frauds,  because  it  in  no  way  described 
or  irave  any  means  of  identifying  tiie  lud 
sold. 

The  deed  tolhe  defendants,  execated  bf 
the  plaintiffs  on  November  28,  was  not  ac- 
knowledged so  as  to  take  effect  as  a  cootcj- 
ance,  nor  accepted  as  such  by  the  defendanti 
But  it  contained  a  full  description  of  tbr 
land  by  metes  and  bounds ;  and  it  was  mi 
to  the  defendants'  agent  by  the  plaintiJb* 
agent  in  a  letter  demanding  payment  of  put 
of  the  price  in  money,  and  of  the  mt  ia 
notes,  in  the  terms  of  tiie  original  memonn- 
dum.  The  defendants'  agent  replied  oo  the 
next  day  that  he  had  received  that  letter;  and 
three  days  later,  in  further  response,  wratt 
another  letter,  inclosing  a  form  of  deed  nb- 
stantially  like  the  first  one,  but  with  tidB- 
cient  certificate  of  acknowledgment,  wpet^ 
ing  that  this  deed  might  be  executed  iutoi 
of  the  other,  and  promising,  on  leoeipt  of 
it,  to  ^  forward  money,  notes  and  old  deei* 

This  letter  of  the  defendants'  agent,  mA 
in  connection  with  the  other  writings  wUdb 
had  passed  between  the  parties,  nneaoifo- 
cally  refers  to  the  first  deed,  whicb  fdlj  de- 
scribed the  land  sold,  and  to  the  mooer  ui 
notes  to  be  ffiven  in  payment  thereler,  m 
specified  in  the  letter  which  indoied  tint 
deed.  In  the  liffht  of  the  imdiapi^  ficlt» 
its  language  could  apply  to  nothing  else.  It 
thus,  by  necessaiT  ruerence,  embodiei  a  del- 
nite  statement  of  the  contract  actually  nude 
by  the  parties,  both  as  to  the  property  to  bi 
conveyed,  and  as  to  the  terms  of  paymeBt, 
and,  taken  together  with  that  deed  and  thii 
letter,  constitutes  a  sufiScient  memorandw, 
signed  by  both  parties  or  their  agente,  to  tibi 
the  case  out  of  the  Statute  of  Fnuds.  BKk' 
vjith  V.  Taibot,  95  U.  8.  280  [24:  4M] :  Ai4r 
way  v.  Wharton,  6  H.  L.  Cas.  888;  JTAr 
«m'«  App,  11  Pa.  508,  510 ;  IHpp  T.  Atf« 
56  Pa.  424. 

For  this  reason,  the  defendants  cannot  hiw 
been  prejudiced  by  the  instructions  giyeaH 
the  jury ;  and  it  l>ecomes  unnecessary  to  coi 
sider  wnether  under  the  Statute  of  Frandio 
Pennsylvania,  as  expounded  by  the  SapvsB 
Court  of  that  State,  the  memoimndiim  of) 
contract  for  the  sale  of  land  need  be  ilfH 


M 


*By  the  Statute  of  Pennsylvania  of  Maroh  21, 1772. 

All  leases,  estates.  Interests  of  freehold  or  term  of 
years,  or  any  uncertain  interest,  of,  in  or  out  of 
any  mosBuafipes,  manors,  lands,  tenements  or  here- 
ditaments, made  or  created  by  livery  and  seisin 
onlv.  or  by  parol,  and  not  put  In  writiner  and  signed 
by  the  parties  so  maldngr  or  creatinir  the  pame,  or 
their  agents  thereunto  lawfully  authorised  by 
writing,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  shall  not,  either  in  law  or 
equity,  be  deemed  or  taken  to  have  any  other  or 
greater  force  or  effect,  any  consideration  for  mak- 
ing any  such  parol  leases  or  estates,  or  any  former 
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law  orusage.  to  tbe  eontraiy  notwtfhslandlDi;  m 
cept,  nevertheless,  all  leaaeo  not  aifwieflkn  tt 
term  of  three  years  from  tiiemaktagtiieieQL  ia 
moreover,  no  leases,  estates  or  interats  mm  i 
freehold  or  terms  of  years,  or  any  anosrCalB  MM 
of ,  in,  to  or  out  of  any  menuaM,  maaoiiilnl 
tenements  or  hereditaments,  shall  aft  any  MS  1 
assigned,  granted  or  suneoaered,  ulsM  It  kt  I 


deed  or  note  In  writing,  sigDed.by  the  paitgr 


signing,  granting  or  surrrenderiog  the  sum^  i 
their  agents  thereto  lawfully  antbortaed  by  wil 
Inff,  or>y  act  and  operation  of  law.*^  IDalLlae 
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\gj  the  buyer,  as  well  as  by  the  seller,  in  or- 
der to  maintain  such  an  action  as  this.     See 
Browne  on  Statute  of  Frauds  (4th  ed.)  g  226, 
and  cases  there  cited. 
Judgment  affirmed. 


l"*l    BRITISH    QUBBN   MINING   COMPANY 
OF  COLORADO,  mff.  inSrr,, 

V, 

BAKER    SILVER   MINING    COMPANY. 

(See  8. 0.  Reporter^  ed.  2892,288.) 

Oaaeeannai  be  reviewed  v>HAaut  exeeptiomor 
fndinge, 

Wliere  the  record  oontalns  no  exceptions  to  the 
mUngB  of  the  court  on  the  trial  and  no  special 
gT%*»tig«  of  fact  except  the  opinion  of  the  court 
asilffnliiff  reasons  for  its  conclusions  which  can- 
not be  treated  as  a  special  finding,  and  the  only 
finding  is  a  general  one,  the  record  raises  no  ques- 
ttons  open  to  revision  by  this  court  and  the  iudg- 
ment  wlU  be  affirmed. 

pro.  169.1 
Argued  March  IS.  1891.  Decided  March  16, 1891. 

rr  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colorado 
to  review  a  case  tried  by  the  Circuit  Court 
without  a  Jury.     Affirmed. 

The  facts  are  stated  in  Uie  opinion. 

Mr.  James  B.  Reilly  for  plaintiff  in 
SRor. 

Meetn.  A.  H.  WiiUenleen  and  Wayne  Mae- 
Veaph  for  defendant  in  error. 

Court  declined  to  hear  counsel  for  defend- 
ant in  error. 

Mr.  Chief  JueUee  Fuller  delivered  the 
opinion  of  the  court : 

This  case  was  tried  by  the  circuit  court, 
without  a  Jury,  and  under  §§  649  and  700, 
Rev.  Btat.,  the  finding  must  oe  **  either  gen- 
eral or  special."  It  cannot  be  both.  Here 
there  was  a  general  finding. 

The  record  contains  a*  mil  of  exceptions, 
bat  no  exceptions  to  the  rulings  of  the  court 
In  the  progress  of  the  trial  of  the  cause  were 
thereby  duly  presented,  and  although  after 
reciting  the  evidence  it  is  therein  stated  that 
*  the  court  thereafter  and  during  the  said  term 
msde  the  following  findings  of  fact  and 
judgment  thereon,"  which  is  followed  by  an 
opinion  of  the  court  assigning  reasons  for  its 
cofDclnsions,  this  cannot  be  treated  as  a  spec- 
iml  finding  enabling  us  to  determine  whether 
the  facts  found  support  the  Judgment,  nor 
cao  the  general  finding  be  disregarded.    Dick- 

Vagm.^A»  to  flzeapCiofi,  ulhen  muat  he  taken,  to  be 
tKcaUabU  en  review,  wee  noU  to  Phelps  v.  Mi^rer,  14: 


AMtowhatvart4eiaarUvineaDcept!Um$1eneeettant 
em  order  to  review  in  appcOate  eowrUeee  note  to 
Moore  t.  Bank  of  Metropolis,  10:  ITS. 

What  qeemome  the  United  Statu  Supreme  Oowt 
wa  review  en  writ  of  error;  ha  of  exeeptione.  See 
note  to  Parks  ▼.  Tomer,  IS:  MBb 

The  eupremeeourtwUl  not  review  the  di»eretlonary 
adUon  <tf  tke  eourt  btiow.  Bee  note  to  Barrow  t. 
mil,  14:4s. 


inem  v.  Planters  Bank,  88  U.  S.  16  Wall. 
250  [31 :  2781 ;  MercanHle  Mut.  Ins.  do.  v. 
m>Uom,  86  U.  S.  18  Wall.  287  [21 :  8271 ; 
N(yrri9  y.  Jackson,  76  U.  8.  9  Wall.  125  [19 : 
608];  Flanders  v.  Tweed,  Id  425  FOtBl; 
Louisiana  Mut.  Ins.  Co.  ▼.  Tweed,  74  U.  S. 
7  Wall.  44  [19 :  651  ;  Miller  v.  Brooklyn  L,  Ine. 
Co.  79  U.  8.  12  Wall.  285  [20:  898]  ;  dpHnfj^ 
field  F.  A  M.  Ins.  Co.  v.  Sea,  88  U.  8.  21 
Wall.  158  [22 :  511] ;  Martinton  v.  Fairbanks, 
112  U.  8.  670  [28:  862] ;  Raimond  v.  Terre- 
bonne Parish,  182  U.  8.  192  [88 :  809]  ;  Glenn 
V.  Fant,  184  U.  8.  898  [38 :  9691  ;  Hoyd  ▼. 
MeWiUiams,  187  U.  8.  576  [84:  788]. 

The  record  raises  no  questions  open  to  re- 
▼ision  by  us,  and  t?ie  judgment  is  affhmed. 


W.  C.  HOWARD  BT  ikL.,  Plffit.  in  Err., 

9. 

8TILLWELLAND  BIERCE    MANUFAC- 
TURING COMPANY. 

(See  8.  G.  Beporter^  ed.  lIXMilO.) 

Objections  to  deposition— profits,  when  reeoter- 
able  as  damages,  when  not. 

L  The  failure  of  a  party  to  note  objections  to  d^ 
positions  of  witnesses,  when  thoy  are  taken,  or 
to  present  them  by  amotion  to  suppress,  or  by 
some  other  notice  before  the  trial  Is  beffun,  will 
be  held  to  be  a  waiver  of  the  objections. 

S.  Whore  a  mill  which  is  contracted  to  be  oon- 
struotcd  is  not  completed  at  the  date  specified  in 
the  contract,  anticipated  profits  of  the  mill-ownef 
from  srlndingr  wheat  into  flour  and  selling  the 
same  which  he  would  have  made  had  the  mlU 
been  completed  at  the  time  agreed  cannot  be  re- 
covered as  damages  for  delay  in  completing  tho 
milL 

8.  Profits  may  be  recovered  as  damages  for  tho 
breach  of  a  contract  where  they  are  not  uncertain 
or  remote,  or  where  from  the  terms  of  the  con- 
tract itself,  or  the  special  circumstances  under 
which  it  was  made,  it  may  be  reasonably  pre* 
sumed  that  they  were  within  the  intent  and 
mutual  understanding  of  both  parties  at  the  tim» 
the  contract  was  made. 

[No.  180.] 
Argued  Jan.  SO,  1891.  Decided  March  16, 1891. 

rr  ERROR  to  the  arcuit  Court  of  the  United 
8tates  for  the  Northern  District  of  Texas  to 
review  a  judgment  for  plaintiffs  for  a  balance 
due  on  a  contract  for  ttie  reconstruction  of  a. 
flour  mill.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  HaUett  Phillips,  for  plaintitEs  ia 
error: 

Defendants  can  recoup  the  damages  grow- 
ing_out  of  the  violation  of  the  contract. 

Dushane  t.  Benedict,  120  U.  8.  687  (80:811). 

The  profits  in  the  present  case  ought  to  be^ 
recovered,  ss  they  flow  naturally  ana  directly^ 
from  non-performance. 

Western  U.  Teleg.  Co.  t.  HaU,  184  U.  8.  455> 
(81:488);  New  York  d  0.  Min.  d  8.  Co.  w. 
Fraser,  180  U.   8.  619  (82:1084);  Hadley  t. 
Baxendale,  9  Ezch.  841;  1  8edw.  Dam.  (Ttb 
ed.}  216;  Davis  t.  Tatcott,  14  Barb.  617. 

Mr,  John  Johnn  for  defendant  in  error. 
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Mr,  Justice  Tjamar  deliyered  the  opinion 
of  the  court : 

This  was  an  action  at  law  by  the  Stillwell 
and  Bierce  Manufacturing  Company,  an  Ohio 
corporation,  having  its  principal  place  of 
business  at  Dayton  in  that  State,  against  W. 
C.  Howard,  S.  T.  Stratton  and  J.  Ranch, 
citizens  of  Texas,  to  recover  a  balance  due 
on  a  contract  in  writing  entered  into  between 
tlie  parties  hereto,  March  23,  1885,  for  the 
reconstruction  by  the  Ck>mpany  of  a  flour-mill 
owned  by  the  aefendants  in  Dallas,  Texas. 

The  contract  provided,  among  other  things, 
that  the  party  of  the  first  part  (the  Company) 
should  reconstruct  the  mill  of  the  defend- 
ants, upon  the  roller  system,  by  placing 
therein  certain  specified  machinery  and  **all 
other  machinery  and  material  necessary  to 
erect  and  complete  a  flour-mill  of  two  hun- 
dred barrels*  capacity  in  twenty-four  hours, 
according  to  plans  to  be  made  by  the  party 
of  the  first  part,  and  to  be  placed  by  them  in 
the  mi  11 -house  to  be  built  by  the  party  of 
the  second  part  in  Dallas,  Texas;  party  of 
the  second  part  to  furnish  proper  motive 
power  to  drive  said  machinery,  and  to  extend 
engine- shaft  into  basement  of  mill -house  to 
a  point  to  be  hereafter  designated  by  party  of 
first  part,  and  not  to  exceed  eight  feet  inside 
of  basement  wall.  Party  of  the  secdnd  part 
are  to  build  all  stone  or  brick  foundations 
for  machinery,  and  frame  all  openings  in 
fioor  for  packers,  upright  shafts,  etc.  The 
party  of  the  first  part  agrees  to  have  the  mill 
completed  and  ready  to  run  on  or  before  July 
15,  1885,  provided  party  of  the  second  part 
shall  have  mill -house  ready  by  June  1,  1885. 
The  said  party  of  the  first  part  guarantees 
that  said  mill  when  completed  shall  have  a 
capacity  for  from  two  hundred  or  more  barrels 
of  flour  in  twenty-four  hours ;  and  that  the 
result  shall  be  equal  to  those  of  any  of  the 
roller  or  other  modem  systems  of  milling 
now  in  use  in  this  country  using  the  same 
grades  of  wheat.  The  said  party  of  the  first 
part  shall  pei-form  all  the  millwright  work, 
which  shall  be  done  in  &  good  and  work- 
manlike manner,  and  shal'r  furnish  all  mate- 
rials therefor,  except  such  as  are  now  in  said 
mill  and  can  be  utilized,  which  may  be  used 
free  of  charee  by  said  party  of  the  first  part ; 
and  the  said  party  of  the  second  part  hereby 
covenants  and  agrees  to  pay  the  said  party 
of  the  first  part  for  said  machinery,  materials 
and  labor  the  sum  of  seventeen  thousand 
eight  hundred  and  fifty  dollars,  as  follows: 
$7,000  cash  on  shipment  of  said  machines, 
and  $7,000  in  nine  months  from  date  of  ship- 
ment of  said  machinery;  $8,850  in  twelve 
months  from  date  of  shipment  of  said  ma- 
chinerv. «  Party  of  the  second  part  to  keep 
the  mi\.^  Insured  for  the  benefit  of  party  of 
the  first  part  as  their  interest  may  appear  in 
case  of  fire,  for  which  said  party  of  uie  sec- 
ond part  agrees  to  execute  and  deliver  prom- 
issory notes  to  said  party  of  the  first  part, 
dated  time  of  shipment  of  machinery,  bear- 
ing eight  per  cent  interest,  and  secured  as 
follows :  To  be  satisfactory  to  the  parties  of 
the  first  part.  No  claims  for  damages  shall 
be  made  by  said  party  of  the  second  part  on 
account  of  delays  incident  to  starting  up. 
The  said  party  of  the  second  part  agrees  to 
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be  responsible  for  any  danuiKe  or  \om  bj  in 
or  otherwise  after  the  madiiiierj  nacta 
Dallas.  The  title  of  said  machiiiBiy  dnll 
remain  in  and  not  pass  from  said  party  of  tha 
first  part  until  the  same  la  paid  for  and  vakil 
all  the  notes,  whether  secured  or  nnaecora^ 
given  therefor  are  fully  paid,  and,  in  defimll 
of  payment,  aa  above  agreed,  aaid  party  tf 
the  first  part,  or  its  agent,  may  take  poana* 
sion  of  and  remove  said  madiinea  intiioat 
le^l  process." 

The  amended  petition  filed  Jannary  tL 
1887,  alleged  that  the  plaintiff  bad  perfonaed 
its  part  of  the  contract ;  that  the  ^*»fc^OTlf 
had  paid  the  first  payment  of  t7,000  at  tht 
time  it  fell  due,  but  that  they  had  not  pall 
the  two  deferred  payments  which  wen  thai 
past  due ;  and  that  they  had  refused  to 


cute  their  notes  for  the  deferred  paymeati^ 
according  to  the  contract  The  plaintiii 
prayed  judgment  for  the  sum  of  $10,850^  Hi 
amount  of  the  deferred  payments,  with  eiill 
per  cent  interest  from  Hay  26,  IC^  the  dali 
of  the  shipment  of  the  machinery. 

The  defendants  filed  a  general  denial,  aai 
also  a  plea  in  reconvention  under  the  laws  of 
Texas.  This  plea  denied  that  the  plaintif 
had  performea  its  part  of  the  oootraetk  aai 
sought  a  recovery  nom  it  of  the  amooit  if 
losses  caused  by  such  failure  of  perfbcmaaeii  r 
The  plea  further  alleged  that  tbe  Oonpaaf  < 
did  not  have  the  mill  completed  within  tai 
time  prescribed  by  the  contract ;  that  it  dii 
not  furnish  the  machinery  nor  complete  tia 
mill  within  a  reasonable  time,  or  in  a  inik> 
manlike  manner,  aa  required  by  the  oontaO^ 
or  furnish  all  the  machinery  oontraded  flv; 
and  that  not  only  did  the  Oompany  delay  tIa 
work  beyond  the  contract  time,  bat,  In  lA- 
dition  to  such  breach  of  the  contract,  it  Mil 
the  mill  in  so  incomplete  a  condition  tlHft 
the  defendants,  at  considerable  ezpenaa  % 
themselves,  had  to  rectify  tbe  erroia  madafer 
the  Ck>mpany  and  complete  the  work  aa  ft 
had  been  contracted  to  be  perfonnad.  An 
amended  plea  continued  aa  follows:  *Thil 
there  was  a  ready  cash  market  in  Dallaa  all 
this  time  for  flour. of  the  grade  aald  alll 
would  have  made  if  constructed  as  plaiitlfl 
had  agreed  it  should  be,  and  defendants  oosli 
have  sold  all  of  said  flour  it  coold  Iwvs  atsdi 
during  said  unnecessary  delays  oansad  If 
plaintiff,  viz.,  200  barrels  per  di^,  sad  mm 

Slaintiff,  bv  reason  of  the  ntcts  sbore  sIrtaL 
elayed  defendants  in  the  mannfiactais  si 
said  flour  for  sixty  days,  by  which  defi 
lost  a  profit  of  $1  per  oarrel  on  IS. 000 
of  flour,  or  the  sum  of  $1S,000."    TIm 
fendants   accordingly   demanded  Jndnail 
against  the  plaintiff  for  the  som  of  pOlML 
The  case  came  on  for  trisl  bitos  M^i 
McCormick  and  a  juiy,  on  the  8th  of  Iw* 
ruary,  1887.     On  that  day  the  dstodsiii 
moved  to  suppress  the  depoaition  of  WtlliM 
Odell,  the  foreman  of  the  plaintiff  Oonpsv 
in  the  reconstruction  of  tne  milU  tsksi  ■ 
Rochester,  New   Tofk,  for  the  puposi  if 
showing  that  the  delay  of  the  plslalUt  Is 
completing  the  mill  was  caused  17  tte  d^ 
fendiants  not  having  the  buildinjt  tumplrtrf 
and  ready  for  the  machinery  when  the  nsa 
was  shipped.    The  record  showed  that  As 
deposition  was  received  and  filed  by  tte  d«k 
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of  the  court  on  the  22d  of  January,  1887, 
and  was  opened  at  the  request  of  the  attorney 
for  plaintiff  on  tiie  5th  of  February  of  that 
year.  This  motion  was  as  follows :  **  (1) 
Because  said  deposition  is  not  certified  to  by 
the  officer  who  took  the  same,  as  required  by 
law  regulating  the  taking  of  depositions  ae 
dene  m§e,  (2)  Because  no  reasonable  notice 
d  the  time  and  place  of  taking  said  deposi- 
tion was  ei  ven  the  defendants,  as  required  by 
Itw  regulating  the  taking  of  depositions  de 
bene  erne,  (8)  Because  said  deposition  was 
not  taken  under  authority  of  any  dedimus 
pot€$tatcm  granted  by  any  court  of  the  United 
States  according  to  common  usage."  The 
court  oyerruled  the  motion  to  suppress  the 
deposition,  and  it  was  admitted  and  read  in 
«Tidence;  to  which  ruling  the  defendants 
eicepted. 

Afterwards,  on  the  same  day.  the  plaintiff 
mored  to  strike  out  so  much  of  the  defend- 
ants' plea  in  reconvention  as  seeks  to  recover 
the  sum  of  one  dollar  per  barrel  on  twelve 
thousand  barrels  of  flour — that  part  quoted 
above — which  motion  was  sustained  by  the 
ooort,  and  the  defendants  excepted. 

The  plaintiff  then  introducea  in  evidence 
the  contract  sued  on,  and  gave  evidence  tend- 
iaf  to  prove  that  the  same  had  been  complied 
with  on  its  part.  The  defendants  introduced 
evidence  tending  to  prove  that  the  mill  con- 
tracted to  be  built  by  the  plaintiff  for  the 
defendants  was  not  completed  within  a 
reasonable  time,  and  was  defectively  con- 
structed, and  that  the  defendants  were  delayed 
in  the  manufacture  of  flour  by  reason  of  such 
delay  and  such  defective  construction.  The 
defendants  then  offered,  in  writing,  to  prove 
by  their  own  individual  testimony  ''that  the 
inarket  price  per  barrel  for  flour  of  the  grade 
the  contract  sued  upon  stipulated  for,  be- 
tween the  middle  of  July,  1885,  and  middle 
of  September,  1885,  was  $5  per  barrel ;  that 
during  that  period  there  was  a  ready  cash 
market  value  in  Texas  for  said  grade  of  flour 
at  $5  to  $5.50  per  barrel,  and  that  the  de- 
fendants could  have  sold  200  barrels  per  day 
during  said  period  at  $5  per  barrel,  and 
that  upon  each  barrel  so  sold  they  would 
have  realized  $1  per  barrel  profit;  that  de- 
fendants had  purciiased  and  neld  on  storage 
during  said  pKoriod  a  sufficient  quantity  of 
good  wheat  to  have  manufactured  200  bsirels 
per  day  during  said  sixty  days;  that  the 
market  price  during  said  period  of  such 
wheat  was  60  to  iQc.  per  bushel,  and  that 
the  expense  of  turning  such  wheat  Into  flour 
during  said  period  was  80c.  per  barrel,  and 
that  defendants  had  in  their  employ  all  nec- 
essary laborers  and  skilled  workmen  to  manu- 
fisctore  said  wheat  into  flour,  and  were  fully 
equipped  with  fuel  and  water  and  everything 
necenarv  to  convert  said  wheat  into  flour, 
aave  ana  except  the  parts  and  pieces  of  said 
mill  which  plaintiff  contracted  to  furnish  in 
the  contract  sued  on ;"  all  of  which  above  tes- 
timony was  offered  in  support  of  that  portion 
of  defendants'  plea  in  reconvention  which 
sought  to  recover  the  proflto  on  12,000  barrels 
^f  flour.  The  court  overruled  the  offer  to 
prove  all  those  facts,  except  the  fact  of  the 
amount  of  wheat  which  the  defendants  had 
•on  hand  during  tiiat  period,  to  which  ruling 
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the  defendants  excepted.  The  plaintiff,  iii 
rebuttal,  introduced  the  deposition  of  Odell, 
before  mentioned,  and  other  evidence  tending 
to  i)rove  that  the  contract  was  complied  wit£ 
on  its  part,  and  that  the  building  was  not 
completed  by  June  1,  1885. 

The  jury  returned  a  verdict  in  which 
they  found  fbr  the  plaintiff,  on  the  contract, 
in  the  sum  of  $12,882.82,  including  interest ;  [804] 
and  for  the  defendants  in  the  sum  of  $875, 
as  damafi^es.  Upon  this  verdict  iudgment 
was  rendered  in  favor  of  the  plaintiff  and 
against  the  defendants  for  $11,457.82.  A 
motion  for  a  new  trial  having  been  overruled, 
the  defendants  sued  out  this  writ. 

The  errors  assigned  are  as  follows:  "  (1) 
There  was  error  in  sustaining  the  exception 
to  that  part  of  defendants'  plea  which  sought 
the  recovery  of  proflts,  and  in  rejecting  de- 
fendants' offer  of  evidence  in  support  of  the 
Slea.  (2)  The  court  erred  in  overruling  the 
efendants'  motion  to  suppress  the  deposi- 
tion of  Odell." 

We  will  consider  these  assignments  in  the 
reverse  order  in  which  they  are  stated.     The 

goints  made  against  the  deposition  hf  Odell 
y  counsel  for  plaintiffs  in  error  are,  that  it 
was  not  taken  under  any  provision  of  the  Re- 
vised Statutes  of  the  United  States,  and  that 
section  914,  Revised  Statutes,  relating  to  the 
adoption  by  the  federal  courts  of  the  forms 
and  modes  of  proceeding  in  civil  causes  in 
the  state  courts,  has  no  application  to  the 
present  inquiry.  It  will  be  observed  that 
these  points  do  not  relate  to  the  competency 
of  the  witness  whose  deposition  was  taken, 
or  to  the  admissibility  of  the  evidence  given 
in  it,  but  are  based  solely  on  oblections  as 
to  the  form  of  the  commission  and  the  man- 
ner of  taking  the  deposition.  The  record 
shows  that  the  cause  was  at  issue  Ma^  20, 

1886.  The  commission  to  take  the  deposition 
of  the  witness  Odell  was  signed  January  4, 

1887.  Notice  of  the  issuing  of  the  commis- 
sion was  served  on  the  defendants,  and  they 
filed  cross- interrogatories  in  the  premises,  at 
the  same  time  makine  the  following  waiver: 
**  We  waive  copy  of  Interrogatories  and  con- 
sent that  commission  may  issue  upon  the 
original,  direct  and  cross  interrogatories. 
(Signed)  Lindsley  A  McCormick,  att'ys  for  [2051 
defendants. "  As  already  stated,  the  deposi- 
'tion  was  filed  in  the  case  on  the  22d  of  «janu- 
ary,  1887,  and  opened,  at  the  request  of  the 
attorney  for  the  plaintiff,  on  the  5th  of  Feb- 
ruary, following.  The  motion  to  suppress 
the  aeposition  was  not  made  until  the  8th  of 
February,  when  the  case  came  on  for  trial. 
In  our  opinioA,  the  motion  in  this  instance 
was  too  late.  The  counsel  for  defendants,  by 
waiving  copy  of  the  interrogatories,  when 
notice  of  them  was  served  upon  them,  and 
consenting  to  the  issue  of  the  commission, 
and  practically  uniting  with  plaintiff's  coun- 
sel in  executing  it,  oy  adding  their  own 
cross- interrogatories,  and  withholding  the 
objections  until  after  the  trial  had  l^gun, 
must  be  considered  as  having  waived  such 
objections.  It  is  the  settled  rule  of  this 
court  that  the  failure  of  a  party  to  note  ob- 
jections to  depositions,  of  the  kind  in  ^ques- 
tion, when  they  are  taken,  or  to  present*  them 
by  a  motion  to  suppress,  or  by  some  other 
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notioe  before  the  trial  is  begun,  will  be  held 
to  be  a  waiver  of  the  objections.  Whilst 
the  law  requires  due  diligence  in  both  par- 
ties, it  will  not  permit  one  of  them  to  be 
entrapped  by  the  acquiescence  of  the  opposite 
party  in  an  informality  which  he  springs 
during  the  progress  of  the  trial,  when  it  Is 
not  Dossible  to  retake  the  deposition.  ShtUte 
T.  mmnion,  82  U.  8.  15  Wall.  151,  168  [21 : 
128,  125],  et  $eq.:  Mechanics  Bank  of  Aleas* 
andria  y.  SeUm,  26  U.  8.  1  Pet.  299,  807  [7 : 
152,  156]  :  Winant  ▼.  I^ew  York  d  B,  B.  th. 
62  U.  8.  21  How.  88,  100  [16 :  68,  701;  York 
3ifg,  (Jo,  ▼.  lUirwU  Cent.  B,  (Jo.  70  U.  8.  8 
Wall.  107,  118  ri8 :  170,  172  ]  ;  Doane  ▼. 
Qlenn,  88  U.  8.  21  Wall.  88,  ^  [22 :  476] ; 
Buddieum  v.  Kirk,  7  U.  8.  8  Cranch,  298, 
297  [2 :  444,  445]  ;  Bich  t.  Lambert,  58  U.  8. 
12  How.  847,  854  [18:  1017,  1019]. 

The  remaining  assignment  of  error,  which 
relates  to  the  striking  out  of  so  much  of  the 
defendant's  plea  as  sought  a  recovery  of  prof- 
its, and  the  refusal  of  the  court  to  allow  any 
evidence  to  be  introduced  in  support  of  it, 
needs  no  extended  consideration.  The  ques- 
tion raised  bv  it  U,  whether  the  anticipated 
profits  of  the  defendants  resulting  from 
grinding  wheat  into  flour  and  selling  the 
same,  had  the  mill  been  completed  at  the 
date  specified  in  the  contract,  can  be  recov- 
ered by  way  of  damages  for  delaydn  putting 
up  the  mill  machinery. 

The  authorities  both  in  the  United  States 
and  England  are  agreed  that,  as  a  general 
[006]  rule,  subject  to  certain  well-established  qual- 
ifications, the  anticipated  profits  prevented 
by  the  breach  of  a  contract  are  not  recover- 
able in  the  way  of  damages  for  such  breach ; 
but  in  the  application  of  this  principle  the 
same  uniformity  in  the  decisions  does  not 
exist.  In  some  cases  of  almost  exact  analogy, 
in  the  facts,  the  adjudications  of  the  courts  in 
the  different  States  are  directly  opposite. 
The  grounds  upon  which  the  general  rule  of 
excluding  profits,  in  estimating  damages, 
rests,  are  (1)  that  in  the  greater  number  of 
cases  such  expected  profits  are  too  dependent 
upon  numerous  uncertain  and  changing  con- 
tingencies to  constitute  a  definite  and  trust- 
worthy  measure  of  actual  damages ;  (2)  be- 
cause such  loss  of  profits  is  ordinarily  remote 
and  not,  as  a  matter  of  course,  the  direct  and 
immediate  result  of  the  non-fulfillment  of  the 
contract;  (8)  and  because  most  frequently 
the  engagement  to  pay  such  loss  of  profits, 
in  case  of  default  in  the  performance,  is  not 
a  part  of  the  contract  itself,  nor  can  it  be 
implied  from  its  nature  and  terms.  Sedg- 
wick on  Damages  (7th  ed.)  vol.  1,  p.  1(W; 
The  Schooner  lively,  1  Gall.  815.  825,  mt  Mr. 
Justice  Story ;  The  Anna  Maria,  15  U.  8.  2 
Wheat.  827  [4  ^352 1 ;  The  AmiabU  Naney,  16 
U.  8.  8  Wheat  546  [4 :  456] ;  Xa  AmiUad  de 


Bue$,  18  U.  8.  5  Wheat  885  [6:  115]  ;  Smith 
v.  Condry,  42  U.  8.  1  How.  28  [11 :  85]  ; 
Burieh  v.    United  Statee,  100  U.  8.  500,  507 
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25:  768,  766]  ;  Buiktey  v.  United  States,  86 
7.  8.  19  Wall.  87  [22 :  62] .  But  it  is  equally 
well  settled  that  the  profits  which  would 
have  been  realized  had  the  contract  been  per- 
formed, and  which  have  been  prevented  by 
its  bleach,  are  included  in  the  damages  to 
be  recovered  in  every  case  where  such  profits 


are  not  open  to  the  objection  of  uncertainty 
or  of  remoteness,  or  where  from  the  express 
or  implied  terms  of  the  contract  itBeli,  or 
the  special  circumstances  under  which  it  was 
made,  it  may  be  reasonably  presumed  that 
they  were  within  the  intent  and  mutual  un- 
derstanding of  both  parties  at  the  time  it 
was  entered  into.  United  States  v.  Behan, 
110  U.  8.  888,  845.  846,  847  [28:  168,  170, 
171]  ;  Western  U.  Teleg.  €h.  v.  EaU,  124  U. 
8.  444,  454,  456  [81 :  479,  488]  ;  Philadelphia, 
W.  d  B.  B.  Uo.  V.  Hovoard,  54  U.  S.  18  How. 
807  [14:  157]. 

Cases  illustrating  various  phases  of  this 
rule  are  numerous.  One  of  the  leading^ ones 
applicable  to  the  case  in  question  b  H<td!eif 
V.  JSaxendale,  decided  in  the  Court  of  £x-  ,. 
chequer  at  Hilary  Term,  1854,  9  Exch.  841,  V 
854,  856.  In  that  case  the  plaintiffs,  who 
were  the  owners  of  a  flour-mill,  sent  a  Inoken 
iron  shaft  to  the  oflice  of  the  defendants,  who 
were  common  carriers,  to  be  conveyed  bj 
them  to  a  manufacturer  of  such  madiinery, 
the  broken  shaft  to  serve  as  a  model  or  piU* 
tern  for  the  new  one.  The  clerk  of  the  de- 
fendants in  their  ofllce  was  told  that  the  mill 
was  stopped,  t^at  the  shaft  must  be  delivered 
immediately  and  that  a  special  entry  should 
be  made,  if  necessary,  to  hasten  its  delivery. 
The  delivery  of  the  broken  shaft  to  the  manu- 
facturer was  delayed  an  unreasonable  length 
of  time,  in  consequence  of  which  the  pliun- 
tiff  did  not  receive  the  new  shaft  for  some 
days  after  the  time  it  ought  to  have  been 
received,  and  they  were  therefore  unable  to 
work  their  mill  from  want  of  the  new  shaft, 
thereby  incurring  a  loss  of  profits.  It  waa 
held,  nowever,  that  such  loss  of  jproflti  could 
not  be  recovered  as  damages  in  an  action 
against  the  defendants  as  common  carriers. 
&ran  Alderson,  in  delivering  the  opinion 
of  the  court,  laid  down  the  rule  of  law  as 
follows :  **  Now,  we  think  the  proper  rule 
in  such  a  case  as  the  present  is  this :  Where 
two  parties  have  made  a  contract  whidi  one 
of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of 
such  breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  be  considered 
either  arising  naturally,  t.  «.,  according  to 
the  usual  course  of  thinn,  from  such  broach  I 
of  contract  itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  in  the  contempla- 
tion of  both  parties,  at  the  time  they  ooade 
the  contract,  as  the  probable  result  of  the 
breach  of  it  Now,  if  the  special  circum- 
stances under  which  the  contract  was  actually 
made  were  communicated  by  the  plaintiflb  to 
the  defendants,  and  thus  known  to  both  par* 
ties,  the  damages  resulting  from  the  mach 
of  such  a  contract,  which  tney  would  reason- 
ably contemplate,  would  be  the  amount  of 
iniury  which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special  cir- 
cumstances so  known  and  communicated. 
.  .  .  It  follows,  therefore,  that  the  loss 
of  profits  here  cannot  reasonably  be  considered 
such  a  consequence  of  the  breach  of  oontrM^ 
as  could  have  been  fairly  and  reasonably 
contemplated  by  both  the  parties  when  they 
made  tnis  contract  For  such  loss  would 
neither  have  flowed  naturally  from  the  breach 
of  this  contract  in  the  great  multiti^e  of 
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■och  cases  oocurring  under  ordinary  circom- 
itanoes,  nor  were  t£e  special  circumstances, 
which,  perhaps,  would  have  made  it  a  reason- 
^le  ana  natural  consequence  of  such  breach 
of  contract,  oonununicated  to  or  known  by 
Uie  defendants." 

That  case  has  been  cited  with  approval  and 
commented  on  by  many  of  the  courts  of  this 
countrr  and  bv  text- writers  as  well.  The 
general  principles  of  it,  we  belieye,  are 
recosnizcKl  and  enforced  in  most,  if  not  all, 
of  &e  several  States.  A  laree  number  of 
the  cases  are  referred  to  in  Sedgwick  on  the 
Measure  of  Damages,  vol.  1,  oi6-76,  and  5 
Encyclopedia  of  Law,  pp.  18,  15,  8^-84,  and 
we  snail  attempt  no  extended  review  of  them. 
We  shall  content  ourselves  with  a  reference 
to  a  few  of  the  leading  ones  most  nearly 
similar  to  the  one  before  us. 

Fimnypaeker  v.  Jorus,  106  Pa.  287,  242, 
was  very  much  like  the  present  case.  In  that 
esse  the  plaintifls,  who  owned  and  operated 
a  flour-mill  in  Philadelphia,  entered  into  a 
contract  with  the  defendants  by  certain  of 
the  terms  of  which  the  defendants  were  to 
place  in  their  mill,  within  a  specified  time, 
machinery  of  a  certain  capacitv,  to  make 
flour  of  a  high  grade.  The  machines  when 
famished  were  found  not  to  make  a  high 
mde  of  flour,  and  to  be  incapable  of  pro- 
dncing  the  stipulated  nimiber  of  barrels  per 
day.  m  an  action  for  damages  by  the  plain- 
tiff for  breach  of  the  contract,  it  was  held 
that  the  less  of  possible  profits,  which  might 
have  been  made  if  the  mill  had  run  properly, 
was  not  a  proper  subject  of  damages,  lor  the 
reason  that  such  damao^es  were  too  remote 
and  speculative.  In  delivering  the  opinion 
of  the  court,  Mr,  Jtutiee  Oreen  used  this 
language :  ''It  was  no  part  of  this  contract 
that  the  plaintifls  should  make  profits,  or 
even  have  the  opportunit^r  of  doing  so,  by 
carrying  on  a  business  with  the  machinery 
which  Uie  defendants  agreed  to  erect.  It  is 
not  like  the  sale  of  chattels  or  of  land,  where 
the  difference  between  the  contract  value  and 
the  actual  or  market  value  of  the  property 
sold  represents  directly  and  immediately  the 
messura  of  the  partv's  loss  or  gain  in  the 
)]  tiBDsaction.  Then  the  possible  profit  is  the 
very  object  of  the  contract,  and  is  necessarily 
in  the  contemplation  of  the  parties.  But 
when  a  machinist  furnishes  machinery  to  a 
mill  owner  it  is  no  part  of  his  engagement 
that  a  profitable  business  shall  be  carried  on 
with  the  machinery  furnished.  Of  course  if 
it  is  defectivte  he  is  responsible  for  Uie  dam- 
age resulting  directly  nom  such  defect';  but 
UDit  is  a  very  different  thing  from  the  un- 
oertain,  remote  and  speculative  profits  which 
may  or  may  not  be  made  in  the  business  to 
be  done." 

In  OaUawap  Min.  db  Mfg.  Co,  v.  Clark,  82 
Mo.  905,  which  was  an  action  for  the  seizure 
sad  detention  of  a  steamboat  by  an  attach- 
ment which  was  discharged,  it  was  held  that 
the  measure  of  damages  was  only  the  actual 
damage  sustained  by  the  seizure,  imd  that 
the  Jurr  could  not  be  permitted  to  speculate 
IS  to  what  miffht  or  miffht  not  have  been  the 
earnings  of  tne  boat  auring  the  period  of 
seixupe* 

Bkmckaird  y.  Ely,  21  Wend.  842,  was  an 
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action  for  the  price  'of  a  steamboat.  The 
defense  was  that  part  of  the  machinery  of 
the  boat  was  unsound  and  imperfect,  whereby 
considerable  delay  was  caused ;  and  that  the 
Joss  of  the  probable  profits  that  would  have 
been  made  upon  the  trips  that  might  have 
been  run  during  the  time  the  vessel  was  de- 
layed on  account  of  Jthe  imperfections  in  its 
construction  might  be  recouped  in  the  action 
for  the  price  of  Uie  boat.  But  the  court  held 
that  such  contingent  profits  could  not  be 
allowed.  See  also  Ofmkead  v.  Burke,  25  111. 
86;  Wxnne  y.  KeUey,  84  Iowa.  839;  Hovoe 
Maeh,  Co,  v.  Bryson,  44  Iowa,  159 ;  Freeman 
V.  ante,  8  Barb.  424 ;  OriMn  y.  Colter,  16 
N.  Y.  489;  Wakeman  v.  Wheeler  d  W,  iifg. 
Co.  101  N.  T.  205,  2  Gent.  Rep.  180 ;  Brwbn 
y.  Smiih,  12  Gush.  866 ;  Boyd  y.  Brwm,  17 
Pick.  458 ;  Wminqham  y.  Ho(yeen,  74  Ga.  288 ; 
Qtorgia  B,  Co,  v.  Mavden,  71  Ga.  518 ;  Bridges 
V.  Lanham,  14  Neb.  869;  Btmeton  d  T, 
Cent,  B,  Co,  v.  HiU,  68  Tex.  881 ;  Bmith 
V.  Condry,  42  U.  8.  1  How^  28  [11 :  851. 

The  principles  announced  by  the  above- 
cited  authorities  lead  to  the  conclusion  that 
the  court  did  not  err  in  striking  out  that  part 
of  the  defendants'  plea  which  sought  to  re- 
cover $12,000  as  the  profits  expected  to  be  rami 
derived  from  the  sale  of  the  flour  which  they  l**''^ 
would  have  manufactured,  and  in  excluding 
the  evidence  offered  in  support  of  the  claim 
therein  set  up.  Tested  by  them,  such  losses 
were,  in  our  opinion,  rather  remote  and 
speculative  than  direct  and  immediate,  re- 
sulting from  the  breach  alleged.  There  was 
no  stipulation  in  the  contract  that  the  de- 
fendants should  make  profits  on  flour  from 
the  wheat  ground  up  by  the  machinery  which 
the  plaintiff  contracted  to  furnish  and  erect 
in  the  mill.  Nor  were  there  any  special  cir- 
cumstances attending  the  transaction  from 
which  an  understanding  between  the  parties 
could  be  inferred  that  the  plaintiff  was  to 
make  good  any  loss  of  proflts  incurred  by  a 
delay  in  furnishing  and  putting  up  such 
machinery,  according  to  the  terms  of  the 
contract. 

We  see  no  error  in  the  Judgment  of  the 
court  below  prejudicial  to  the  plaintifls  in 
error,  and  it  i$  a^fflnned. 


NORTHWESTERN  FUEL  GOMPANT,  ,«,ft, 

F(f.  in  Err..  ****^ 

e. 
R  G.  BROGE  BT  AL. 

(Bee  8.  0.  Beporter^  ed.  SIS-SBL) 

JwriidkHon  of  court  to  adjudge  reetitution  of 
manMi  couieted  on  Judgment  qftoruxmb  ro- 
fier96d* 

h  Jnrjsdlotlon  to  oorreot  what  has  been  wrong- 
folljdone  remains  with  a  court  so  long  as  the 
parties  and  the  ease  are  properly  before  It,  either 
In  the  flfBt  Instance  or  when  remanded  to  It  by 
an  appellate  tribunaL 

S.  The  drooit  court  can,  where  its  jodtment  has 
been  reveised  by  this  court  for  want  of  jorisdio- 
tlon  of  the  parties  and  the  esse  remanded  to  tt» 
render  Judgment  In  flayor  of  defendant  for 
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moneys  ooUeoted  from  him  bj  the  platntlff  on 
the  reversed  Judgment. 

[No.  1159J 
Submitted  March  t,  189L  Dedd/Bd  March  16, 

1891, 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Iowa  to  review  a  judgment  in  favor  of  de- 
fendants for  the  amount  recovered  of  them  upon 
a  reversed  judgment.    Affirmed, 

Statement  by  Mr,  Justice  Field: 

The  Northwestern  Fuel  Company,  a  cor- 
poration of  Minnesota,  brought  an  action  in 
the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Iowa,  against  the  de- 
fendants, citizens  of  tliat  State,  to  recover 
the  sum  of  $1,309.50,  claimed  upon  a  con- 
tract made  in  July,  1881,  between  them  and 
the  What  Cheer  Land  and  Coal  Company, 
alleged  to  be  doing  business  in  that  State, 
and  by  that  comjfeny  assigned  to  the  plain- 
tiif.  Judgment  was  recovered  upon  it  for 
$  1,402.47,  and  the  defendants  brought  the 
case  on  a  writ  of  error  to  this  court,  where 
it  was  reversed  upon  the  ^ound  that  the  rec- 
ord did  not  show  affirmatively  that  an  action 
could  have  been  brought  upon  it  in  the  fed- 
eral court  if  no  assignment  had  been  made ; 
the  Act  of  1875  declaring  that  no  circuit  or 
district  court  should  **  have  cognizance  of  any 
suit  founded  on  contract  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  thereon  if  no 
assignment  had  been  made,  except  in  cases 
of  promissory  notes  negotiable  by  the  law- 
merchant  and  bills  of  excbange."  18  Stat. 
470;  180  U.  S.  841  [82:  605]. 

The  reversal  was  accompanied  by  an  order 
that  the  defendants  recover  their  costs  in  this 
court,  and  have  execution  therefor,  and  the 
cause  was  remanded  to  the  circuit  court  for 
further  proceedings. 

Upon  filing  the  nuindate  in  the  circuit 
court,  the  defendants  moved  that  they  have 
udgment  against  the  plaintiff  for  their  costs 
n  this  court,  and  for  the  costs  of  the  tran- 
script from  the  circuit  court,  and  Uiat  execu- 
tion issue  therefor.  The  defendants,  alleging 
in  their  motion  that  certain  sums  had  been 
collected  on  the  judgment,  also  moved  for  a 
summary  inquiry  as  to  the  amount,  and  that 
they  have  judgment  for  the  same  with  in- 
terest ;  and  further,  that  the  suit  be  dismissed 
with  costs,  unless  the  plaintiff  should  forth- 
with, by  amendment,  diow  a  cause  of  action 
of  which  the  court  had  jurisdiction.  The 
court  ordered  that  the  defendants  have  execu- 
tion against  the  plaintiff  for  the  costs  men- 
tioned; and  afterwards  gave  the  plaintiff 
leave  on  or  before  September  1,  1889,  to  file 
amendments  to  the  petition  as  to  the  juris- 
diction of  the  court.  It  also  gave  judgment 
for  the  amount  paid  for  the  transcript  of  the 
record  for  this  court. 

The  plaintiff  failed  to  amend  its  petition, 
within  the  time  designated,  showing  juris- 
diction in  the  court,  and  the  defendants 
moved  that  the  action  be  dismissed  ;  and 
they  having  proved  that  there  was  collected 
by  the  plaintiff  upon  the  judgment,  by  sup- 
plementary proceedings  in  aid  of  the  execu- 
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tion  thereon,  the  sum  of  $629.28,  the  oomi 
rendered  judgment  as  follows : 

*'Now,  this  4th  day  of  December,  A.  Dl 
1889,  this  cause  again  comine  before  tin 
court,  upon  the  motion  by  derendants  for  i 
judgment  in  restitution  for  money  collected 
by  the  plaintiff  on  the  original  Judgmeni 
herein,  which  original  judgment  was  r» 
versed  by  the  supreme  courC  as  it  appean 
from  its  mandate  as  filed  herein,  and  plaifr 
tiff  appearing  by  Messrs.  Henderson,  Hard, 
Daniels  &  Eiesel,  its  attorneys,  and  the  d» 
fendants  appearing  by  Charles  A.  Claik, 
their  attorney,  and  the  plaintiff  having  faild 
to  amend  its  pleadings  so  as  to  show  jiuri» 
diction  of  this  court  as  to  the  subject  matta 
of  the  action,  and  the  court  finding  that  ^ 
plaintiff  has  collected  from  the  defendants  a 
the  original  jud^ent  herein  In  favor  d 
plaintiff  and  against  defendants  the  sumd 
six  hundred  twenty-nine  and  28-100  dollaa 
on  the  first  day  of  May,  1884,  which  smM 
sum,  with  interest  thereon  at  six  per  centaa 
per  annum  from  said  date,  the  defendaoti 
are  entitled  to  recover  back  from  plaintiff, 
because  said  original  i udgment  herein  Im 
been  and  is  reversed  and  set  aside : 

**  It  is  therefore  ordered  and  adjudged  bf 
the  court,  that  the  defendants,  R  O.  Brock 
and  T.  G.  McEenzie,  do  have  and  reoofsr 
of  and  from  the  plaintiff,  the  Northwestoa 
Fuel  Company,  the  sum  of  eight  huDdisd 
and  forty  dollars  ($840),  with  interest  tbem> 
on  at  six  "per  cent  per  annum  until  paid,  t»> 
gether  with  the  costs  of  this  action,  taxed  M 
$22.70,  with  Judgment  for  said  costs  Sffiiilt 
C.  W.  Eaton,  surety  on  the  cost  bond  flM 
herein,  and  that  said  plaintiff  pay  said  wtm 
into  this  court  within  twenty  (20)  dayik  ii 
default  of  which  payment  defendants  Ml 
have  execution  therefor.  To  all  of  whickthl 
plaintiff  at  the  time  excepted. 

**  And  it  is  farther  ordered  that  this  setiai 
be  now  dismissed  for  want  of  j^urisdictlMM 
to  the  subject  matter  of  this  suit. " 

To  reverse  this  judgment  the  case  is  brauttt 
to  this  ci  urt  on  writ  of  error,  under  the  All 
of  Congress  of  February  25,  1889  (21  SHi 
chap.  286.  p.  698). 

Meeers.  David  B.  Head^rMm  and  Twm^ 
eia  B.  Daniels*  for  plaintiff  in  error: 

Where  there  is  no  jurisdiction  in  a  oouittod^ 
termine  the  litigation,  the  cause  most  be  #^ 
missed  for  that  reason,  and  the  court  cao  M^ 
der  no  judgment  for  or  aninst  dtber  pv^ 

HomthaUY,  Kearjf.  76  U.  8.  9  Wall  M 
566,  667  (19:560,  662);  ManrfiM,  C.  d  L  M. 
R.  Co,  T.  8u>an,  111  U.  8.  879,  887  (KM, 
466);  FiA  v.  Union  P.  &  Cb.  6  Blatcbl  IM; 
Strader  v.  Graham,  59  U.  8.  18  How.  608  (II: 
464);  Inglee  v.  Coolidge,  15  U.  8.  2  Wheat  M 
868  (4:261,  262);  MIf>er  v.  WatOm,  22  U.  &  I 
Wheat.  650  (6:182);  United  Staim  v.  Bmktktit 
88  U.  8.  16  Wall.  414,  485, 496  (21:467,  Ml 
Bradstreet  Co.  v.  Biggins,  114  U.  8.  M* 
264  (29:176,  177);  Roberteon  v.  State,  109  U 
79,  7  West.  Rep.  481. 

Mr,  Chaa.  A.  Clark,  for  def endaat  I 
error: 
. '  Courts  have  jurisdiction  to  09mpd  lestHi 
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Ooti  of  whale  ver  has  been  collected  of  teceivwl, 
I  upou  the  reTenal  of  an  enoneoiw  Judgment. 

I  L'laTk  V.  Pianey,  fl  Cow,  P™*-  " ■'—   ^«w 

Diet.   Rettilution;   Duncan  18 

Scrg.  Is.  K    2<M;   Bi  Sliotw  KW; 

Stiirga  r.  AUii,  10  Wend.  ig»- 

lou.  8  Pick.  81;  Cliamberlai  N. 

T.  47fl;  People  v.  Johnton,  3  ipi* 

¥.  Unng'ton,  80  N.  Y.  70;  Idt. 

1  C»i.  iOl;    Ifttfiert  v.  Hai  'm. 

806;Zto  T.  /.ortf,  7  Ad.  &E: ._'(«- 

«#.  6  n.  S.  4  Cranch.  261  (3:831).  9  U.  a  5 
Cranch,  817  (8:112);  Bavk  of  United  mala  t. 
B<mk  of  Wiuriinglon,  81 U.  S.  6  Pel.  IT  (8:804); 
Siler  T.  Biltr,  86  Ohio  8L  646;  Morru't  Col- 
ton,  76  U.  S.  S  Wall  613  (19:483). 

Mr.  Jtutie*  Flald  deUvflred  tbe  opinion  of 
the  court: 

The  alleged  error  of  tbe  court  below  ia  that 
(2191  It  bad  no  JuriBdiction  to  render  judgment  for 
restitution  of  tbe  monej  collected  on  the  re- 
Teraed  judgment.  This  la  put  forth  fn  dif- 
ferent forma,  but  In  no  way  variant  iu  sub- 
stance. Tbe  gist  of  the  whole  complaint  is 
that  the  reveraal  b/  tbia  court  being  for  want 
of  iurisdiction  in  tbe  circuit  cnun— such  1u- 
risdiction  not  affirmatively  appearing— that 
(v)urt  bad  no  autborit?  to  act  further  in  the 
jattcr  than  as  directed  bj  the  mandate ;  and 
Jwl  that  wentonly  to  thercTersal  of  ita  judg- 
ment and  tbe  colfi'ttiou  of  tbe  coats  incurml 
In  tbe  appellate  court. 

Tbia  position  ia  auppoaed  to  be  supported 
by  those  decisions  whlcb  bold  that  when  a 
case  is  dlsmiased  for  want  of  jurisdiction  In 
the  circuit  coun  to  entertain  tbe  action,  or 
render  the  judgment  entered,  the  power  of 
thftt  court  to  award  costs  is  gone.  Ifaihvitt^ 
▼.  Cooper.  73  U.  8.  6  Wall.  347.  350  [18 
851,  8621  ;   a-mOaa  t.    Searv,  76  D.  ' 

Wall.    •*"     ""  r,„     ..A    ,=„■,      «___-,. 

A  L.  i_    _.     __ 
887  [38:  462.466] 

But  here  tbe  JuriwllctlOD  exercised  b;  tbe 
eoort  below  wh  only  to  correct  by  Ita  own 
order  that  which,  Moordlng  to  the  judgment 
of  its  appellate  court,  It  had  no  authority  to 
do  in  tbe  first  instance ;  and  the  power  fa  in- 
herent in  erery  court,  wbllet  the  auhject  of 
oontTDversy  Is  iu  ita  custody,  and  tbe  parties 
are  before  it.  to  undo  what  It  had  no  author 
Ity  to  do  originally,  and  in  which  it,  there 
fore,  acted  erroneously,  and  to  restore,  as  fai 
ma  possible,  tbe  parties  to  their  fonner  poai 
tion.  Jurisdiction  to  correct  what  bad  oeei. 
wrongfully  done  must  remain  wltb  the  court 
■o  long  as  the  parties  and  tbe  case  are  prop- 
erly before  it,  either  In  the  flret  Instance  oi 
when  remanded  to  it  by  an  appeK^te  trlbn- 
nal. 

Tbe  right 

l(Mt  by  tie  ^ 

aeqaently  reversed  has  l)een  recognized  in  tlie 
law  of  England  from  a  very  early  period,  and 
the  only  question  of  discussion  there  haa  been 
ma  to  the  proceedings  to  enforce  the  restitu- 
ti€»n.  Thus  in  Ammj/moui,  2  8a)k.  688,  it 
WM  held  1^  Holt.  Ch   J.,  that  "where  tbe 

filaiotlff  bas  execution,  and  the  money  ia 
eried  and  paid,  and  tbat  Judgment  is  after- 
ward* reversed,  there,  because  it  appears  on 
tbe  record  tbat  tbe  money  ia  paid,  tbe  party 
1»D.& 


■hall  have  reMitutlon  without  a  letrtfaeia*,  rsoai 
and  there  is  a  certainty  of  what  wa*  lost;  '  ^ 
otherwise  where  it  was  levied  but  not  paid ; 
there  must  tlien  be  a  teire  Jaeia*  suggesting 
"le  matter  of  fact,  riz. ,  the  sum  levied,  etc.* 
The  same  doctrine  has  been  fully  recognized 
by  this  court  In  Vnited  StaU*  BctJtk  v.  Bank 
of  Waihington,  81  U.  8.  fl  Pet.  817  [8 ;  BTO, 
804] .  In  Uiat  case  the  court,  after  observing 
that  the  party  against  whom  an  erroneoua 
judgment  has  been  enforced  does  not  lose  bis 
remedy  against  the  par^  to  the  Judgment, 
said: 

On  tbe  reversal  ot  tbe  Judgment  tbe  lew 
es  an  obligation  in  the  puly  to  tbe  rec- 
ord, who  baa  received  the  benefit  of  tbe  erro> 
neous  judgment,  to  make  restitution  to  tbe 
other  party  for  what  he  haa  lost ;  and  the  mo«le 
of  proceeding  to  eOect  tbia  object  muat  bo 
regulated  according  to  circumstances.  Some- 
times it  Is  done  ny  a  vrrit  of  restitution, 
without  a  tdrefadaa,  when  the  record  sbowi 
the  money  has  been  paid,  and  there  Is  a  cer- 
tainty aa  to  what  has  been  lost.  In  other 
cases  a  Kire  Jacia*  may  be  necessary  to  ascer- 
tain what  la  to  be  restored.  3Salk.  587.  688; 
Tidd'sPrsct.  980,  1187,  1188.    And,  no  doubt 


are  of  opinion  that  the  proceeding  to  enforce 
the  restitution  in  the  cases  mentioned  is  under 
the  control  of  the  court,  and  that  all  needed 
inquiry  can  be  had  to  guide  Its  judgment  ii 


oppositeparty  shall  be  heard,  so  that  in  direct- 
ing restitution  no  further  wrong  be  commit- 
ted, Tbe  restitution  is  not  made  to  depend  at 
all  upon  tbe  question  whether  or  not  tbe  court 
rendering  the  judgment  reversed  acted  within 
or  without  its  jurisdiction. 

In  tbe  case  of  Morrii't  Ootton,  76  U.  8,  8 
Wall.  607  [19:481],  property  on  land  waa 
seized underthe  ActsoflSSland  1862,  paased 
for  suppression  of  the  rebellion,  according  to 
which  the  claimants  were  entitled  to  a  trial 
by  Jury,  Such  trial  was  not  allowed,  but 
a  decree  forfeiting  the  property  was  passed 

S'  the  court  below,  ThiH  was  reversed  by 
is  court,  wbichheldtbat  the  district  court 
had  no  Jurisdiction  to  proceed  In  the  case  in 
the  manner  in  which  it  did ;  and,  although 
the  proceeds  of  tbe  sale  of  tlie  property  had  [H^l 
been  distributed,  it  directed,  in  its  decree  of 
reversal,  tbat  the  court  below  should  grant  a 
new  trial  and  issue  a  writ  of  restitution  of 
the  proceeds  to  tbe  registry  of  tbe  court 

Tn  mcpa/rtt  MorrU,  76  tT.  8.  9  Wall.  607 
ri9:  SOOj.  the  United  States  filed  aninforma- 
tlon  In  the  District  Court  for  tbe  Middle 
District  of  Alabama,  against  certain  bales  of 
cotton,  which  it  was  alleged  were  liable  to 
seizure  and  confiscation,  and  had  come  into 
tbe  possession  of  tbe  petitioners.  Tbe  court 
entered  a  peisonal  decree  against  them  for  the 
value  of  the  cotton.  On  appeal  this  court 
reversed  tbe  Judgment  and  remanded  tbe  cause 
ta  the  district  court  with  directions  "to  cause 
restitution  to  be  made  to  the  appellants  of 
whatever  tltey  have  been  compelled  to  pay 
under  that  decree." 

Tbe  same  doctrine  la  sustained  in  the  several 

state  courts  of  the  country,   all  recognizing 

IU 
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the  power  of  a  cxrart,  whoae  iudgment  U  set  ■•   AiaUwtjoompmar.bTKlwtagHatiUMvtltt^ 

ulde  on  lU  own  motion  or  raveraed  by  order  fw  cotton  Id  ttaibe*  of  BooUiwooiBi^w,** 

of  on  BppelUto  trihuMa,  to  direct  restitution  not^to  poMrion  of  th«  eottca  and  dMi  Mt 

■o   fw  «  pnctlcble,  of  all  property  imd  «£;^  °««  ««»««■  ^  ««*  »  W*  fci 

riehts  whldi  have  been  lost  by  the  erroneoni  °°'*™-               _.     iiMti 

Judgment    fliito-  v.  BOer.  8S  Ohio  St.  M6;  a„i_.,^  ,1^   «    mm      VLm-i   if..„,i  . 


■.J: 


1  Sutea  for  the  Butan  Dlttriat  of  1» 


and  that  It  the  clrouft  court  did  not  have  SE^*""""^  JndmeottafMor^ jl^ 

JurlidlMIon  by  reeeoe  ot  .  l«!k  ot  proper  ™.  Imnruioo  CompnlK  anIefiiBdni 

cltlzeiiehipofaiepartleetoreiiderajudgment  Compeny  for  money  whiditfie  ptifaitlbM 

lnl.TOto(tbepl«WllI«g.lii.tOiecreteitonl.  Ijldlor.taebyjre  otootUmwlMoOTi^ 

Itwueqomllywlthonljilrflotlontheieriter  ttroogh  aefenduiri  negUgeiioe.    Bmrml. 
In  the  lame  caae  and  without  auy  chanfte  la       □i.tBmi.iit  hw  lA-   Ju^t^  n        ■ 
tteolll«n,hlptor,oder.ludgi>intlnbyor       ThU  ™  if  Son  «ta?^5.At  Sa^ 

£1^  ,V.,¥r?iSf.t?  .^  ,h.t^?.Si£  'I™  »'  AAanaaa,  ty  thiee  banianea  Sf  ( 
totoo«thatl«umlnai«,  andthattholaw         ,       .^^^^If^^  ^  <„,„  g^a,  „  j 

U  aa  it  la  now  adjudged  to  he.  Eiliid,  tTiecorar  the  aum  e(  «17.0lil 

which  the  plalntiffa  had  Inauied  en  tUbalM 

of  cotton  to  Samuel  0.   Smith  A  Oo^,  the 

ST.    L0DI8.    mON    MODNTAIN    AMD   :'SL"„?Z°LS:J  K^»S'to°oSSSi2 


Piff.  in  Brr., 


A  plea  of  nonjoinder  of  Samuel  O.  taltt 
&  Co.  was  filed  and  overruled,  and  the  d^ 
fendant  answered  to  the  merit*. 

The  eTldence  Introdnoed  by  tbe  plaintift 

(aee8.a  Beportwl  e<L»-aBj  »»  xtm  tHal  tended  to  prori  the  follovl^ 

'^'■*5''*°li3"'^*'^-^^£!^""'*',?T^^  "se'OTe  September  BO.  1887.  tbe  deteDdiM 
~^?""i:l"*^'  tff^J^f^-^J^  ('I'o*  ""W  extended  from  Little  Boife 
toiAmj  eovm^yM^JuM-UalnhtDfor  \^  Arkansas  icton  the  ArbuiMS  Bint  tt 

.  ._..  ...  oa-a...  --  .-._  .  _  ^  *""*  '"h  the  Union  Compreaa  Oompaw 
oompany  k  not  lequinsd  to  lUe  with    ^jj^^  ,„  tnuisportatlon)  to  ivoBitTall  eattn 


a«<nt  upon"  wbom  prooo.  can  be  iirTefl"i^  1"  "f'*"^*^*  ?T*  ^  brought  by  lla  owm 

■taUnvttaprln<dp«lplsoeot  tiialDmwttUn  the  ^  ?*  ,    „■,"  o'2L?T'PI^,*^P^  •*,■■ 

State,befoTeltnndolnnln^inUw8tat«.  f<>o'  (■>   ^^f"  Street  In  LiUle  Rock,  na  li 

■.   Antnmrer.nponparKwaloMtotheMnited.  toMsport  It  over  Ite  rellway  acrosadie  At 

oMUkBBothhig  branbrosawon  butthertshu  kansaa  Rlvertothecompresaof  that  oompaiir 

of  theamuedsandUtheasniradbianoilsbt  of  'n  Argenta,  a  distance  of  a  mile  aodakalL 

aoUon,  none  pann  to  tlie  nwnrer.  for  $3  a  carload.     Immediately  in  tnBt  «l 

1.  There  a  taiiwaf  oompanr  acraed  wtth  a  com-  the  sheds  was  a  platform  along  the  rsllnj 

preaoompanrtoieoeiveaiidtraDiiKirtaUoottan  track,  and  habitually  used  by  the  campm 

teooffhtlvliaowiiento  tbeoomprcM  oompan;,  company  for  the  purpOM  of  loading  eMtin 

tka  lallwar  oompany  li  not  liable  to  tbe  owneia  on  the  cars. 

orbiniranotsuahootlaDforlti  destnotloa  bjr        While  the  contract  was  in  force,  840  balM 

Are,  It  havtnc  aoouinuiatet!  by  i«mod  of  the  ©f  uncompreraed  cotton  were  placed  by  8i» 

«ay(«  fte  r^way  oompany  to  furntoh  tKe  ubJ  q.  Smith  A  Co.    at  the  sheds  andialhl 

nmxi«aM»oM.    thain^hoflT.  "D"™  gBvc them  a_ receipt  «tating_tiatai 


f»m>«^SS;^TeT?",Jjr:rr^  F"P*"^^^^^  J 

for  It  andfcept  It  In  Hi  obeda.  a  rall*ay  oom-  ^^^,  '"i   *»    cLw-ged ;  not   responsible  fcr 

pany,  merely  by  HTlnfbUto  of  ladlnr  for  the  oot>  any  leas  by  Are  ;    and  alterwarda,  by  thM  j 

toninezohaoKefOTtberaoelpisof  tbeoomprcM  of  an  accumulation  of  oottoo  In  tbe  ihA 

oompaoy.  does  not  beoome  leaponaible  for  a  owing  to  the  neglect  of  Uio  defendant  Rill*  | 

nulMOoe  rcenlthiB  from  tbe  mannw  and  the  way  Company,  though   frften    raqneaUd  If  | 

pUcemwhloh  theoottonlakeptbytheoomprcs  the  compresacompany,  to  taralsb  tfamptrii-  j 

^Mnpanr- tioo  according  to  the  otntract  between  tfeai.  ' 

.^j^5^Er^=^^  S;r|rmuT='Xniir«  . 

li|)mMlVM>mp<Mv.-«ee  noU  to  Grand  TnmkT  ^^  "^^S'^j"*;    t.  .,  o—  .  ■ 

Oo.  V.  Bleha(£arn:B6T  ^e  defendant   Railway   CompaBj,  M  • 

.^laMbn)ga((on.rt0hCo/  atttonttto,  and  ai  to  matter  of  convenience  to  all  paniea.  and  it 

prtormeiMihranea:  junior  ln«uml>nineer,  rfght  of,  tbe  request  of  owners  of  cotton,  oftoi  bstc 

— see  act*  to  Bank  of  Cnllad  Suteev.  Peter,  10:8s.  them,  in  eichsnge   for   the   raoeipts  xfttk 

i»  in  0.8. 
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oompnm  company,  and  before  the  ooUon  was 
put  oo  Uie  caz8  07  the  latter,  through  bills 
of  lading  to  its  ultimate  destination  after 
being  compressed ;  and,  after  so  issuing  such 
bills  of  iMiing,  gave  written  notice  to  the 
compress  company,  stating  the  fact  of  their 
iarae,  und  directing  the  compress  company 
to  ship  the  cotton  on  the  railway  by  a  certain 
route  and  to  a  certain  address ;  and  the  com- 
press company,  on  reoeivinff  such  notice,  in- 
sured the  cotton  in  behalf  of  the  Railway 
Ccmpany,  and  put  the  cotton  on  the  cars^ 
compressing  it  at  Argenta  for  the  convenience 
of  further  transporta'tion. 

The  Railwmy  Company  gave  such  bills  of 
lading  for  most  of  the  other  cotton ;  but  it 
gave  no  bill  of  lading  for  the  840  bales  in 
question,  and,  unless  through  its  dealings 
with  tiie  compress  company  as  aforesaid,  it 
in  fact  exercised  no  custody  or  control  of  the 
sheds  and  the  street,  or  of  any  of  the  cotton, 
before  it  was  put  on  the  cars  by  the  com- 
press ccmipany. 

The  plaintiffs,  on  October  17  and  19  and 
November  11,  18i37,  by  their  agents  at  Little 
Rock,  without  having  complied  with  the 
provisions  of  the  Statute  of  Arkansas  of  April 
4,  1887,  chap  185,  entitled  **  An  Act  to  Pre- 
scribe the  Conditions  upon  Which  Foreign 
Corporations  may  do  Business  in  This  State,  ** 
severally  issued  policies  of  insurance  to 
8miUi  &  Co.,  amounting  in  all  to  $17,000, 
on  the  840  bales  of  cotton,  describing  it  as 
in  tbe  sheds,  on  the  platform  and  in  the 
street.    The  value  of  these  bales  was  $18, 179. 

On  November  14,  1887,  the  cotton  piled  in 
the  street,  including  Uie  840  bales,  was 
wholly  destroyed  by  fire  from  an  unlmown 
cause;  and  the  plaintiffs  afterwards  paid 
Smitli  A  Co.  the  sums  insured. 

The  defendant  requested  the  court  to  give, 
among  others,  the  following  instructions  to 
the  jury : 

**  5th.  If  at  the  time  said  cotton  was  burned, 
00  November  14,  1887,  at  the  foot  of  Main 
Street,  it  was  in  the  custody,  possession  and 
amtrol  of  the  Union  Compress  Company, 
and  upon  premises  over  which  the  defendant 
Railway  Company  had  no  control,  and  if  it 
owed  no  duty  as  a  common  carrier  in  rela- 
tion to  said  cotton,  and  if,  while  in  such 
custody  and  control,  the  cotton  was  set  on 
fire  by  the  act  of  some  unknown  person,  with 
whom  the  defendant  had  no  connection  and 
of  whom  it  had  no  knowledge,  then  the  de- 
fendant Railroad  Company  cannot  be  held 
liable  in  this  action.** 

"  11th.  If  the  jury  find  from  the  evidence 
that  tiiere  was  no  contract  or  arrangement  be- 
tween the  Railway  Company  and  the  com- 
press company  which  contemplated  the  de- 
poaiting  of  cotton  in  and  upon  Main  Street, 
nut  that  the  placing  of  cotton  there  and  the 
permitting  01  it  to  be  placed  there  was  the 
aole  act  of  the  compress  company  and  the 
owners  of  the  cotton,  and  that  the  Railway 
Company  had  no  control  over  the  premises 
where  the  cotton  was  stored,  then  the  defend- 
ant is  not  liable  in  this  suit,  even  though 
the  depositing  of  cotton  in  and  upon  Mam 
Street  constituted  a  public  nuisance." 

**  12tli.  In  order  to  make  the  defendant  lia- 

U9  l\  h* 


ble  for  the  placing  of  cotton  in  and  upon 
Main  Street,  the  jurv  must  find  from  the 
evidence  that  the  defendant  was  a  party  to 
the  arrangement  or  agreement  by  wnich  the 
cotton  was  deposited  in  and  upon  said  street ; 
and  the  mere  fact  that  an  arrangement  ex- 
isted by  which  the  defendant  issued  bills  of 
lading  for  cotton  deposited  in  the  compress 
warehouses  and  had  agreed  to  lumdle  the 
same  from  said  warehouses  to  Argenta,  this 
fact  of  itself  will  not  make  tbe  defendant 
liable  for  an  injury  which  would  not  have 
happened  except  for  the  placing  of  cotton 
on  tne  street  itself." 

'*14th.  If  the  iury  find  that  the  plaintiffs, 
at  the  time  of  the  issue*  of  the  policies  of 
insurance  introduced  in  evidence  in  this 
cause,  had  not  and  have  never  up  to  this  date 
filed  in  the  office  of  the  secretary  of  state 
certificates  designating  an  agent  upon  whom 
service  of  summons  and  other  process  may 
be  made,  or  certificates  stating  the  principal 

glace  of  business  of  each  plaintiii  in  this 
tate,  as  required  by  the  Statute  of  the  State, 
it  cannot. maintain  this  action." 

The  court  refused  to  give  each  of  these  in- 
structions ;  and  instructed  the  Jury  that,  by 
the  agreement  between  the  defendant  and  the 
compress  company,  the  defendant  made  the 
cotton  sheds  of  that  company  a  receiving  sta- 
tion for  cotton  to  be  sent  by  anyone  from  [SMI 
Little  Rock  to  the  compress  of  that  company 
at  Argenta,  and  **  it  was  the  duty  of  said  de- 
fendant to  transport  the  cotton,  thus  received 
at  said  cotton  sheds  for  shipment,  promptly 
to  Argenta ;  and  that  if  the  defendant  failed 
to  do  so,  and  by  reason  of  the  continued  re- 
ception of  cotton  at  said  sheds,  and  the  con- 
tinued giving  of  bills  of  lading  therefor  as 
often  as  demanded  by  shippers  thereof,  down 
to  the  day  of  the  fire,  cotton  was  suffered  to 
accumulate  at  said  sheds  and  on  Main  Street 
until  it  endangered  the  property  of  others  in 
the  immediate  vicinity  and  that  mentioned 
in  tiie  complaint,  then  the  defendant  was 
gulity  of  aiding  in  the  creation  and  mainte- 
nance of  a  public  nuisance,  and  is  liable  for 
the  loss  mentioned  in  the  complaint ;"  and 
that  if  the  iury  found  that  ^'the  defendant 
was  guilty  of  aiding  in  erecting,  maintaining 
or  continuing  saia  nuisance  as  aforesaid, 
and  tiie  cotton  mentioned  in  said  complaint 
was  destroyed  by  reason  thereof,"  and  was 
at  the  time  of  the  loss  insured  against  fire 
bv  the  plaintiffs,  and  the  plaintiffs  since  that 
tfme  and  before  bringing  this  suit  paid  tbe 
amount  of  the  loss  to  the  assured,  the  Jury 
should  return  a  verdict  for  the  plaintiffs  for 
the  sums  so  paid,  with  interest. 

The  grounas  of  the  rulings  and  instructions 
of  the  circuit  court  appear  in  its  opinion  de- 
livered in  a  similar  action  brought  against 
the  same  Railway  Company  by  another  in- 
surance conipany,  and  reported  as  Marine 
I1U.  Co.  V.  ifiV.  iouii,  I.  M.  db  8,  B,  Co,,  41 
Fed.  Rep.  648. 

The  defendant  duly  excepted  to  the  letusal 
to  give  each  of  the  instructions  ^quested, 
and  to  so  much  of  the  instructions  given  as 
is  above  stated ;  and,  after  verdict  and  Judg- 
ment for  the  plaintiffs,  sued  out  this  writ  of 
error. 
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Mtun.  Jo|iii  F.  Dillon  and  Harry  Hub- 
bard* for  i^iDtifF  in  error: 

The  defeodaot  Railway  Company  is  not 
liable  for  the  destruction  of  the  cotton  by 
reason  of  its  failure  to  transport  the  cotton 
promptly.  The  failure  to  do  so  was  not  the 
proximate  cause  of  the  destruction  of  the  cot- 
ton. 

MemphU  d  0.  B,  Co.  ▼.  Beeves,  T7  U.  8.  10 
Wall.  176  (19:909);  Morrison  v.  Uatis,  20  Pa. 
171:  Denny  v.  New  York  Cent.  R,  Co.  18  Gray, 
481;  Iloadley  v.  NorVum  Transp,  Co,  115 
Masa  804;  Marsden  ▼.  City  dk  County  Ins.  Co. 
L.  R.  1  C.  P.  282;  Daniels  v.  Ballantine,  23 
Ohio  St  532;  McClary  ▼.  Siouz  City  dt  P.  B. 
Co.  8  Neb.  44;  Dubuque  Wood  dt  C.  Asso.  ▼. 
Dubuque,  80  Iowa,  176;  Shearm.  &  Redf .  Neg. 
(4th  ed.)  g^  ^  noU,  40. 

The  plaintiffs  have  no  greater  right  to  re- 
cover than  Bam.  O.  Smith '&  Co.  would  have 
if  they  were  plaintiffs. 

Phinix  Ins.  Co.  v.  Erie  db  W.  Transp.  Oo. 
117  U.  S.  812,  821  (29:873.  878);  Piatt  v.  Bich- 
mond.  T.  B.  db  C.  B.  Co.  11  Cent.  Rq).  101. 
106  N.  T.  858;  Simpson  ▼.  Thomson,  L.  R.  8 
App.  Cas.  279;  Qould  v.  Oliver,  4  Bing.  N.  C. 
184,  142;  Byam  ▼.  BuUard,  1  Curt.  C.  C.  101; 
QMstein  ▼.  Chicago,  M.  db  St.  P.  B.  Co.  46 
Wis.  404;  Senior  v.  Ward,  1  El.,  &  El.  886; 
Ma/rquettey  H.  db  0.  B.  Co.  ▼.  Spear,  44  Mich. 
169;  Broono,  Leg.  Max.  268.  and  cases  cited. 

Messrs.  U.  M.  Rose,  B.  W.  KimbaU  and 
G.  B*  Rose»  for  defendants  in  error: 

One  who  wantonly  or  negligently  causes 
property  to  be  exposed  to  dangers  is  responsible 
for  danuiges  resulting  therefrom,  though  his 
act  may  not  have  hSea  the  most  proximate 
cause. 

LitUe  Boek  dbF.S.B.  Co.  v.  Dick,  52  Ark. 
402;  Jones  v.  Nichols,  46  Ark.  207;  Wood, 
Nuis.  g  142;  Denver,  South  Park  db  P.  B.  Co. 
T.  CoMMy,  8  Colo.  1,  54  Am.  Rep.  587;  Seott 
T.  Hunter,  46  Pa.  192;  Anderson  v.  Dickie,  26 
How.  Pr.  105;  Smith  v.  Saiott,  9  Pa.  845;  Bod- 
gers  v.  Steu>art,  5  Yt.  215;  Qoldtharpe  v.  Eard- 
man,  2  Dowl.  &  L.  442;  Lake  v.  MiUiken,  62 
Me.  240:  Bradley  v.  People,  56  Barb.  72;  Bar- 
reU  V.  Third  Ate.  B.  Co.  45  N.  T.  628;  Slater 
T.  Mersereau,  64  N.  T.  188;  Davenport  v. 
Buekman,  87  N.  T.  568;  James  v.  Harris,  45 
L.  J.  N.  8.  Q.  B.  545,  85  L.  T.  N.  &.  240; 
Wood,  Nuis.^  821,  822. 

Whoever  maintaini  a  nuisance  la  as  guilty  as 
be  that  creates  it 

Wasmer  v.  Ddatsare,  L.  db  W.  B.  Oo.  80  N. 
Y.  212;  Brown  v.  Oayuga  dbS  B.  Oo.i21^.Y. 
487;  Beckley  v.  Skroh,  19  Ma  App.  75;  Seottr. 
Hunter,  46  Pa.  192. 

If  two  were  negligent  In  a  manner  contrlbot- 
Ing  to  the  result,  they  are  liable  Jointly  or 
several!  V 

BarreU  v.  Third  Ave.  R  Oo.  4Xi  N.  Y.  628; 
Linnehan  v.  BoOins,  187  Mass.  128;  Pierce  v. 
Oerman  San.  db  L.  Soc.  72  Oal.  180;  Ingwersen 
V.  Bankin,  47  N.  J.  L.  18;  Bex  v.  Pidiey,  1 
Ad.  &  El  822;  McAndreumyr.  OoOerd.iSiN.J. 
L.  189;  Henry  v.  Dennis,  98  Ind.  452;  SooU  v. 
Hunter,  46  Pa.  192. 

Where  one  creates  a  nuisance  he  Is  liable  for 
any  damage  cmused  thereby,  though  the  Im- 
mediate  cause  may  have  been  the  negligence  of 
another  person. 

Myers  w.  Maledm,  6  HOI,  999;  9  Thomp. 
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Neg.  1087;  Salisbury  v.  Herchenroder,  1(MI 
Mass.  458;  Wood,  Nuis.  §  142;  Henry  v.  Den^ 
nis,  93  Ind.  452;  Seott  v.  Hunter,  46  Pa.  192; 
McNeiU  V.  Arnold,  17  Ark.  155. 

Mr.  Justice  Gray  delivered  the  opinion 
of  the  court : 

At  the  very  foundation  of  this  action  lies  [j 
the  objection  of  the  defendant  that  the  plain- 
tiffs could  not  acquire  or  enforce  any  rights 
under  or  by  virtue  of  the  contracts  of  insur- 
ance made  by  them  within  the  State  of  Ar- 
liansas,  because  they  had  bot  complied  witb 
the  Statute  of  Arkansas  of  April  4.  1887, 
chap.  185,  entitled  "*  An  Act  to  Prescribe  the- 
Conditions  upon  Which  Foreign  Corporations 
may  do  Business  in  This  State. "  and  contain- 
ing the  following  provisions: 

*'Sec.  1.  Before  any  foreign  corporation 
shall  begin  to  carry  on  business  in  this  State, 
it  shall,  by  its  certificate  under  the  hand  of 
the  president  and  seal  of  such  company,  filed 
in  the  ofl^ce  of  the  secretary  of  state,  desig- 
nate an  agent  who  shall  be  a  citizen  of  this 
State,  upon  whom  service,  summons  and 
other  process  may  be  made.  Such  certificate 
shall  also  state  the  principal  place  of  busi- 
ness of  such  corporations  in  this  State.  Serv- 
ice upon  such  agent  shall  be  sufficient  to 
give  jurisdiction  over  such  coproration  to  any 
of  the  courts  of  this  State. 

"Sec.  2.  If  any  such  foreign  corporation 
shall  fail  to  comply  with  the  provisions  of 
the  foregoing  section,  all  its  contracts  with 
citizens  of  this  State  shall  be  void  as  to  the 
corporation,  and  no  court  of  this  State  shall 
enforce  the  same  in  favor  of  the  corporation.  ^ 

But  a  comparison  of  that  Statute  with  other 
legislation  of  the  State  of  Arkansas  clearly 
shows  that  it  was  not  intended  to  include 
foreign  insurance  companies. 

That  Statute  was  the  earliest  one  of  the 
kind  in  Arkansas,  concerning  foreign  corpo- 
rations generally.  But  a  counterpart  of  that 
Statute  (embodied  in  Mansflbla's  Digest, 
chap.  88),  concerning  foreign  insurance  com- 
panies, had  for  years  been  in  force,  which, 
after  establishing  an  ** insurance  bureau**  in 
the  office  of  the  auditor  of  state,  and  making 
it  the  duty  of  the  auditor  to  see  that  all  the 
laws  of  the  State  respecting  insurance  com- 

f sanies  were  faithfully  executed;  declaring 
t  to  be  Unlawful  for  any  person,  company 
or  corporation  to  solicit  or  make  any  contract 
of  insurance  within  the  State  without  com- 
plying wiUi  the  provisions  of  this  Act ;  and 
requiring  every  insurance  company  or  asso- 
ciation, domestic  or  foreign,  doing  business 
in  the  State,  to  transmit  to  the  auditor,  an-  r^j 
nually,  or  oftener  if  requested,  statements  of 
its  condition,  business  and  receipts, — pro- 
vided as  follows : 

"Sec.  8881.  No  person  shall  act  as  agent 
or  solicitor  in  this  State  of  any  insurance 
company  of  another  State  or  foreign  govern- 
ment, in  any  manner  whatever  relating  to 
risks,  until  the  provisions  of  this  Act  have 
been  complied  with  on  the  part  of  the  com* 
pany  or  association,  and  there  has  been 
granted  to  said  company  or  association  by 
ue  auditor  a  certificate  of  authority,  show- 
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ing  that  the  company  or  association  is 
authorized  to  transact  business  in  this  State. " 
**Sec.  8834.  No  insurance  company  not  of 
this  State,  nor  its  a^nts,  shall  do  ousiness 
in  this  State,  until  it  has  filed  with  the  au- 
ditor of  this  State  a  written  stipulation,  duly 
authenticated  by  the  company,  agreeing  that 
any  legal  process  affectins:  the  company, 
served  on  the  auditor  or  the  party  designated 
by  him,  or  the  agent  specified  by  said  com- 
pany to  receive  service  of  process  for  the 
company,  shall  have  the  same  effect  as  if 
iK^rved  personally  on  the  company  within  this 

This  Statute  also  provided,  by  §g  3882* 
8838,  that  such  companies  should  report  to 
the  auditor  annually  the  amount  of  premiums 
received  within  the  State,  and  certify  to  the 
auditor  the  names  of  **  the  agents  appointed 
by  them  to  solicit  risks,  issue  policies  or  re- 
ceive applications  in  this  State,  **  and  that  no 
such  agent  should  transact  business  until  he 
had  procured  a  certificate  from  the  auditor ; 
and,  by  g  8835,  that  any  foreign  insurance 
company,  or  any  person  or  corporation  trans- 
acting business  for  it,  without  being  author- 
ized under  this  Act,  should  be  fined  $500  a 
month,  and  be  prohibited  from  doing  business 
in  the  State  until  the  fines  were  paid. 

On  March  26,  1887,  only  nine  days  before 
the  passage  of  the  Statute  concerning  foreign 
oonK)rations  on  which  the  defendant  relies, 
the  same  Legislature  passed  an  Act  "for  the 
Better  Regulation  of  the  Business  of  Insurance 
in  This  State"  (Stat.  1887,  chap.  84),  con- 
taining  the  following  provisions : 

*Sec.  8.  Before  any  corporation  or  com- 
pany organized  under  the  laws  of  any  other 
State  shall  be  permitted  to  do'  business  in 
this  State,  they  shall,  in  addition  to  filing 
the  bond  required  in  section  one  of  this  Act, 
be  required  to  file  with  the  auditor  of  state 
a  statement  of  the  commissioner  of  insurance 
of  the  State  under  whose  laws  they  are  or- 
eanized,  as  to  their  condition,  responsibil- 
ity, etc,  and  if  there  be  no  such  commis- 
sioner, the  auditor  may  require  said  company 
to  exhibit  to  him  a  statement  of  their  mian- 
cial  condition,  responsibility,  etc.,  and  if  it 
appears  that  said  company  is  a  responsible 
company,  said  auditor  &al1  issue  a  certificate 
to  them,  as  hereinafter  provided. 

''Sec.  4.  When  any  insurance  company 
shall  have  complied  with  all  the  provisions 
of  this  Act,  it  shall  be  the  duty  of  the  au- 
ditor of  state  to  issue  to  said  company  a  cer- 
tificate to  that  effect,  which  shall  entitle 
them  to  do  business  in  this  State ;  and  if  any 
person  shall  attempt  to  solicit  or  transact  any 
bosiness  for  and  in  the  name  of  any  such 
company,  which  company  has  not  complied 
in  ail  respects  with  the  requirements  of  this 
Act,  he  shall  be  guilty  of  a  misdemeanor," 
SDd  be  fined  not  exceeding  $500. 

It  thus  appears  that  the  State  of  Arkansas 
bad  eatabliwed  and  maintained  a  distinct 
system  whth  regard  to  foreign  insurance 
companies,  under  the  superintendence  of  the 
state  auditor,  by  which  every  such  company 
was  required  to  file  with  the  auditor  a  stipu- 
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lation  for  the  service  of  process  upon  it,  as 
well  as  to  make  full  returns  of  its  condition 
and  business  to  that  officer,  to  report  to  him 
the  names  of  all  its  agents  within  the  State 
and  to  receive  from  him  certificates  of 
authority  for  itself  and  for  each  of  its  agents ; 
evidently  contemplating  that  a  foreijg;n  in- 
surance company  would  have  no  principal 
place  of  business  within  the  State,  but  would 
transact  its  business  in  the  usual  manner 
through  agents  at  different  places. 

Such  being  the  settled  policy  of  the  State  * 
with  regard  to  foreini  insurance  companies, 
they  caonot  reasonably  be  held  to  be  governed 
by  the  Act  conceminff  foreign  corporations 
generally,  which  required  a  certificate  to  be 
nled  with  the  secretary  of  state,  iesignating 
an  agent  upon  whom  service  mit;ht  be  made, 
and  stating  the  principal  place  of  business 
of  the  corporation  within  the  State.  To 
construe  that  Act  as  including  foreign  insur- 
ance companies  would  reouire  the  drawing 
of  one  of  two  equally  improbable  infer- 
ences,—either  that  the  only  stipulations  of  [2861 
such  companies  for  service  of  process  upon 
them  should  be  filed  in  a  diflferent  public 
office  from  that  in  which  all  other  fetums 
and  documents  relating  to  such  corporations 
are  preserved ;  or  else  uiat  their  stipulations 
for  such  service  must  be  filed  both  with  the 
auditor  and  with  the  secretary  of  state. 

For  these  reasons,  we  are  satisfied  that  the 
omission  of  the  plaintiffs  to  file  in  the  office 
of  the  secretary  of  state  the  certificates  re- 
quired by  the  Statute  of  Arkansas  of  April 
4^  1887,  chap.  185,  was  no  bar  to  this  action ; 
and  that  the  fourteenth  instruction  requested 
was  rightly  refused. 

It  is  not  contended  that  the  plaintiffs* 
contracts  were  void  for  want  of  compliance 
with  the  provisions  of  the  Statutes  of  Ar- 
kansas concerning  foreign  insurance  com- 
panies, and  it  does  not  even  appear  whether 
they  had  or  had  not  complied  with  them. 

The  validity  of  the  contracts  of  insurance 
being  established,  there  can  be  no  doubt  of 
the  nature  and  extent  of  the  rights  acquired 
by  the  plaintiffs  under  those  contracts. 

In  fire  insurance,  as  in  marine  insurance, 
ihe  insurer,  upon  paying  to  the  assured  the 
amount  of  a  loss  of  the  property  insured,  is 
doubtless  subrogated  in  a  corresponding 
amount  to  the  assured*s  right  of  action  against 
any  oUier  person  responsible  for  the  loss. 
But  the  right  of  the  insurer  against  such 
other  person  does  not  rest  upon  any  relation 
of  contract  or  of  privity  between  them.  It 
arises  out  of  the  nature  of  the  contract  of 
insurance  as  a  contract  of  indemnity,  and  is 
derived  from  the  assured  alone,  and  can  be 
enforced  in  his  right  only.  By  the  strict 
rules  of  the  common  law,  it  must  be  asserted 
in  the  name  of  the  assured ;  in  a  court  of 
equity  or  of  admiralty,  or  under  some  state 
codes,  it  may  be  asserted  by  the  insurer  in 
his  own  name ;  but  in  any  form  of  remedy 
the  insurer  can  take  nothing  by  subrogatioik 
but  the  rights  of  the  assurea ;  and  if  the  as- 
sured has  no  right  of  action,  none  passes  to 
the  insurer.  JJaU  v.  NouhviOe  AC,  R  Co. 
80  U.  8.  18  Wall.  867.  870,  872  [20 :  5W, 
596,  097]  ;  MoltiU  df  M.  R  €h.  t.  Jure^,  111 
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V.  8.  584,  688  [28:  527,  581] ;  PhmniiB  Iw. 
•Ch.  ▼.  Brie  <k  W,  Trarup.  Co.  117  U.  8.  812, 
«21  [29:  878,  878]  ;  UtenooldbO.  W.  8.  Co, 
w.  jniniw  Im.  Co.  129  U.  S.  897,  482  [82: 
788,  7991 :  Conneaieut  F.  In».  Co.  ▼.  Brie  R 
<h.  78  K  Y.  899;  Pto«  v.  Bichmand,  T.  B.  A 

0.  B.  Co.  108  N.  Y.  868,  11  Cent.  Rep.  101. 
The  principal  qaestion  in  the  case,  there- 

ifore,  is  whether  Samuel  O.  Smith  &  Co.,  the 
owners  of  the  840  bales  of  cotton,  had  any 
Tight  of  action  against  the  defendant  Rail- 
way Company  for  the  loss  of  this  cotton  by 
tie. 

As  sufficiently  appears  by  the  bill  of  ex- 
•oeptions  in  this  case,  and  more  fully  by  an 
•opinion  delivered  by  the  court  below  in  the 
«fmilar  case  of  Marine  ln».  Co.  ▼.  St.  Louis, 

1.  M.  its.  R  Co.,  41  Fed.  Rep.  648,  651, 
•652,  the  rulings  and  instructions  under  which 
the  plaintifiEs  obtained  a  verdict  proceeded 
•upon  the  theory  that,  If  the  cotton  had  been 
•suffered  to  accumulate  in  the  sheds  and  in 
the  street  until,  by  reason  of  the  danger  of 
its  tiding  fire,  -it  endangered  the  property  of 
the  plaintiffs  and  others  in  the  immediate 
▼icinity,  it  was  a  public  nuisance,  and  the 
defendant,  as  matter  of  law,  was  guilty  of 
aiding  in  creating  and  maintaining  that  nui- 
«anoe,  and  responsible  for  its  consequences, 
upon  three  grounds :  1st.  That  the  defend- 
ant had  not  removed  the  cotton  as  soon  as  de- 
livered  by  the  owners  to  the  compress  com- 
pany, as  it  was  authorized  and  required  to 
do  by  its  contract  with  that  company.  2d. 
That  the  defendant  must  be  conclusively  pre- 
sumed to  have  been  in  possession  of  so  mudi 
of  the  cotton  as  it  had  issued  bills  of  lading 
for.  8d.  That  the  defendant  had  made  the 
cotton  sheds  a  receiving  station  for  its  rail- 
road, and  the  compress  company  its  agent  to 
receive  and  hold  the  cotton. 

The  leading  facts  which  the  evidence  in- 
troduced by  the  plaintiff  at  the  trial  tended 
to  prove  were  as  follows : 

The  defendant  Railway  Company  had  made 
an  oral  agreement  with  the  compress  company 
to  receive  and  transport  all  cotton  in  bales 
brought  by  its  owners  to  the  sheds  of  the 
compress  company,  and  broke  this  agreement 
by  neglecting  to  furnish  transportation.  For 
most  of  the  cotton  delivered  by  its  owners  to 
the  compress  company,  the  railway  had  is- 
sued bills  of  lading ;  but  it  had  issued  none 
for  the  840  bales  of  Smith  &  Co.  By  reason 
of  this  neglect  of  the  Railway  Company  to 
furnish  transportation,  and  the  consequent 
accumulation  of  cotton  in  the  sheds  of  the 
compress  company,  a  large  mass  of  cotton 
delivered  by  its  owners  to  the  compress  com- 
pany, including  the  840  bales,  was  piled  and 
kept  by  that  company  in  a  public  street  ad- 
joining its  sheds,  and,  while  there,  was  de- 
«troyed.  by  fire  from  an  unknown  cause. 

So  far  as  concerned  the  840  bales,  the  only 
•contract  of  the  Railway  Company  was  with 
the  compress  company,  and  was  to  receive 
end  transport  the  cotton.  The  neglect  of 
the  Railway  Company  to  furnish  sufficient 
transportation  may  have  been  a  breach  of  that 
<x)ntract,  for  which  the  compress  company 
aniffht' maintain  an  action ;  but  it  creat^  no 
liability,  in  contract  or  in  tort,  to  the  own- 
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ers  or  insurers  of  the  ootUm,  or  lo  any  oCbsr 
person.  This  cotton,  certainly,  wis  ia  tht 
exclusive  possession  and  oontrol  of  fha  con- 
press  company.  The  Railway  Oompmoj  had 
not  assumed  the  liability  of  a  common  cv- 
rier,  or  even  of  a  waiehonaeman,  with  nfud 
to  it;  had  given  no  bills  of  ladinc  for  tt; 
had  no  custody  or  oontrol  of  it,  and  no  pQa> 
session  of  it,  actual  or  constmctiTO ;  and  aai 
no  hand  in  placing  or  keepinjg  it  when  It 
was.  The  delay  of  the  deien£nt  Bailwif 
Company  to  furnish  transportation  acoordii]g 
to  its  contract  with  the  compress  rompay 
was  in  no  legal  sense  a  cause  of  the  deson^ 
tion  of  the  cotton.  It  was  simply  one  d  s 
series  of  antecedent  events  without  iMA 
the  loss  could  not  have  happened,  for,  if  tks 
cotton  had  not  been  there,  it  woald  not  haii 
been  burned.  The  cause  of  the  loss  was  tks 
fire,  kindled  by  some  unknown  means,  ttid 
in  no  way  arising;  from  or  connected  with 
the  neglect  of  the  defendant  to  furnish  tnas- 
portation.  Upon  principle  and  authority, 
Uiat  neglect  was  not  the  direct  and  prozimstt 
cause  of  the  loss  by  fire,  and  did  not  noake 
the  defendant  responsible  for  that  loss  to  thi 
owners  of  the  cotton  or  to  their  insnren. 
MemMi  db  C.  B.  Co.  t.  Beeioee,  77  U.  8. 10 
Wall.  176  [19 :  9091 ;  Morrieon  t.  Dtmie,  10 
Pa.  171 ;  Iknnif  v.  New  York  OeiU.  i2L0i.ll 
Gray,  481 ;  Bbadlei[  v.  Ihrthem  2Vmi^  Ck 
116 Mass.  90i;I>ubumie  Wood  d  C  Aem.  t. 


Dubuque,  80  Iowa,  176  ;,Danieli  v. 
28  Ohio  St.  683. 

The  next  question  is  how  Ui  the  Rallvaj 
Company's  liability  in  this  action  is  affectd 
by  the  &ct  that  it  had  issued  bills  of  Isdisf 
for  other  cotton  forming  part  of  tlie  turn 
mass  accumulated  in  the  street 

The  course  of  business  was  this :    Tlie  com*  ^ 
press  company  received  the  oottqn  from  ill  ™ 
owners,  gave  them  warehouse  receipts  for  i^ 
and  plaMd  and  kept  it,  as  it  saw  flt»  ia  in 
sheds  or  in  the  adjoining  street    Tlie  Bsil* 
way   Company,    whenever   the  ownos  »- 

S [nested,  gave  them  bills  of  lading  in  ezclMH||i 
or  the  receipts  of  the  compress  comps^j. 
After  doing  this,  the  Railway  ComnsBT  gsw 
notice  to  the  compress  company,  ana  duiM 
that  company  to  put  the  cotton  on  ths  cm 
addressea  accordingly;  and  the  conpMi 
company  then  insured  the  cotton  in  bikilf 
of  the  Railway  Company,  and  put  the  cotlOB 
on  the  cars. 

There  is  nothing  else  in  the  ^case  wkick 
has  any  tendency  to  show  that  tlis  Rallwij 
Company  had  or  exercised  any  control  or 
cust<xiy  of  the  cotton,  or  of  the  plaos  wlien 
it  was  kept  by  the  compress  company,  bi- 
fore  it  was  put  upon  the  cars  by  that  ooa* 
pany.  The  Railway  Company  evidoi^ 
neither  considered  itself,  nor  was  eonsidoM 
by  the  compress  oompanv,  as  having  ssbbdm 
any  responsibility  for  the  care  or  custody  d 
the  cotton,  until  it  had  been  insured  is  iti 
behalf  and  loaded  upon  its  can.  The  evi- 
dence warranted,  if  it  did  not  require^  tki 
inference  that  the  bills  of  Isdinc  were  iMfom 
merely  for  the  convenience  of  all  psitleii 
and  with  no  intention  of  makinc  anv  chssgi 
in  the  actual  or  the  legal  custocFr  of  the  ooi* 
ton  until  it  was  so  loaded.     Cutfoniia  Im. 

lttU.ft. 
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Cb.  ▼    Unicn  Oomprm  Oo,  188  U.  8.  887,  415 
(88:  780,  787J. 

Upcm  the  facts  of  this  case,  it  may  well 
be  doubted  whether  the  liability  of  tlie  Rail- 
way Oompany  as  a  common  carrier  began 
before  the  cotton  had  been  zeoeived  upon  its 
ears,  and  had  thereby  come  into  its  actual 
and  exdusife  possession  and  control.  8t, 
LtmiB,  LM.  df&  B.  Ch.T.  Knighi,  122  U. 
8.  79,  06,  25  [80:  1077,  1062,  1088].  But, 
howeTer  that  mar  be,  the  court  below  clearly 
went  too  far  in  {nstrurting  the  jury  that  the 
Railway  Company,  inerely  by  giving  bills 
of  ladinff  for  the  cotton,  became  responsible 
for  a  nuisance  resulting  from  the  manner  and 
the  place  in  which  the  cotton  was  kept  by  the 
compress  c(Hnpany. 

It  was  suggested  that,  because  by  the  8tat- 
ute  of  Arkfliisas  of  March  15,  1887.  chap.  60, 
all  warehousemen  and  carriers  were  pro- 
hibited, \mder  a  penalty,  from  issuing;  re- 
ceipts or  bills  of  lading,  except  for  goods 
which  had  been  actually  received  into  their 
possession,  the  Railway  Company  must  be 
conclusively  presumed  to  have  been  in  pos- 
session of  the  cotton  for  which  it  had  issued 
bills  of  lading.  But  it  might  be  argued, 
with  equal  force,  that  this  Statute  prevented 
the  bills  of  lading  from  binding  the  Railway 
Company  before  the  cotton  was  actually  re- 
ceiyed  into  its  possession.  If  the  Statute 
has  any  bearing,  it  is  only  upon  the  question 
of  fact  whether  the  Railway  Company  had 
or  bad  not  any  share  in  the  cu^ody  and  con- 
trol of  the  cotton,  for  which  bills  of  lading 
bad  been  issued,  before  it  was  put  upon  the 


As  to  the  hypothesis  that  the  sheds  of  the 
compress  company  and  the  adjoining  street 
had  been  made  by  the  Railway  Company  one 
of  its  receiving  stations,  and  that  the  com- 
press oompany  was  the  Agent  of  the  Railway 
Corox>any,  either  in  receiving  or  in  holding 
the  cotton,  it  is  enough  to  say  that,  if  the 
facts  have  any  tendency  to  support  that 
hypothesis,  they  fall  far  short  of  conclusively 
establishing  it  as  matter  of  law. 

The  circuit  court  therefore  erred  in  refus- 
ing to  i^ive  the  fifth,  eleventh  and  twelfth 
instructions  requested,  as  well  as  in  the  in- 
structions which  were  giyen  to  tibe  jury. 

As  for  this  reason  the  verdict  must  be  set 
aside  and  a  new  trial  ordered,  at  which  an 
amendment  in  respect  to  parties  may  be  al- 
lowed in  the  discretion  of  the  court  below, 
we  express  no  opinion  upon  the  question  of 
pleading  under  the  Code  of  Arkansas  (whidi 
is  not  free  from  doubt)  whether  this  action 
was  rightly  brought  in  the  name  of  the  In- 
aurance  Companies  alone,  or  whether  the 
assured  shoula  haye  been  niade  a  party,  either 
ss  a  plaintiff  or  as  a  defendant.  See  Mans- 
field's Digest,  ^  478,  4088,  4984 ;  St,  LauU, 
I.  M.  dt  a.  B.  Of.  y.  Camdm  Bank,  47  Ark. 
541.  548. 

JiidgmetU  rewned,  and  ea$e  remanded,  with 
direeUone  to  eet  aeide  the  tmrdiet  and  tc  order  a 
trial. 


Mr,  Juetiee  Brown,  not  having  been  a 
member  of  the  court  when  this  case  was  ar- 
jgQed,  took  no  part  in  its  decision. 

Its  U.S. 


ARTHUR  MANCHESTER,  FV.  in  Brr.. 

9. 

COMMONWEALTH   OF  MA88ACH0- 

SETTS. 

<8ee  8.  a  Beporter^S  ed.  SI0-28D 

Bighi  of  nation  to  control  fUh^rim  on  iteeoaei 
^^Maeeaehueette  law  for  protection  ifJUheriet, 
wUidn-right  of  State  over  tide-teatert  andfleh- 
eriee—enminal  htriedietion  if  United  SUttee 
eourte-^territortaliuriedicHon  of  Maesaehu- 
eette  oeer  the  tea— State  can  deflneiu  bounda- 
riee  on  the  eea— State  ean  regulate  fleheriee  in 
na/eigable  watere  mthin  ite  territory, 

L  The  oontrol  of  flsherlestto  the  extent  of  at 
least  a  marine  league  from  the  shore,  belongs  to 
the  nation  on  whose  ooast  the  fisheries  are  prose- 
cuted: bays  wholly  within  the  territory  of  a  nation 
not  exceeding  two  marine  leagues  in  width  at  the 
mouth  are  within  its  territorial  Jurisdlotion. 

S.  The  Massaohusetts  Statute  of  1868,  for  the  pro- 
tection of  fisheries  In  Busard^  Bay,  is  not  repug- 
nant to  the  Oonstitatlon  and  laws  of  the  United 
States. 

Z,  Bach  State  owns  the  tlde-wateri  and  beds  of  tide- 
wateri  within  its  Jurisdiotlon.  Subject  to  the 
paramount  right  of  navigation,  fisheries  remain 
under  the  ezolusive  oontrol  of  the  State. 

i.  The  criminal  Jurisdiction  of  the  oourts  of  the 
United  States  is  wholly  deriyed  from  statutes  of 
the  United  States. 

B.  The  extent  of  the  territorial  Jnrisdlotlon  of 
Maaaaohusetts  over  the  sea  adjacent  to  its  ooast  is 
that  of  an  independent  nation:  and,  except  so  tar 
as  any  right  of  oontrol  over  this  territory  has  been 
granted  to  the  United  Statea,  this  oontrol  remains 
with  the  State. 


fM« 


S.  Within  what  are  recognised  by  the  law  of 
tions  as  the  territorial  limits  of  States,  a  State  can 
define  its  boundaries  on  the  sea  and  the  bounda- 
ries of  its  counties;  MsflBachusetta  can  include 
Bussard*s  Bay  within  the  Umlts  of  Its  oonntlea. 

7.  A  State  can  regulate  within  its  territory  the  lib- 
erty of  fishing  in  the  iiavlgable  waters  of  the 
United  Statea,  in  the  absence  of  any  regulation 
by  the  United  States. 

[No.  1518.1 
Argued  Jan.  U,  15,  2891.    Decided  March  16, 

1891. 

rf  EBROB  to  the  Superior  Court  of  the  State 
of  Massachusetts  to  review  a  Judgment  of 
that  court  affirming  a  ludgment  of  a  trial  Jus- 
tice of  the  County  of  Barnstable  ii«  that  State 
imposing  a  fine  of  $100,  and,  if  the  fine  should 
not  be  paid,  committlDg  to  jail  Arthur  Man- 
chester, the  plaintiff  m  error,  for  setting, 
drawing  and  using  a  purse  seine  fortaidngfisn 
in  Buzzard's  Bay.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Meeen.  Geo.  A.  Kiiii^»  Joseph  H. 
Ohoate  and  Jcmee  F.  Jaekeon,  for  pUuntiff  in 
error: 

Admiralty   lurisdiction    extends   wherever 

Eublic  navigation  extends,  and  on  the  sea  and 
1  bays  and  arms  of  the  sea,  unless  they  lie 
within /ai/0eff  terrm,  where  a  man  may  reason- 
ably discern  between  shore  and  shore,  a  State 
has  no  jurisdiction  whatsoever. 

Story,  Const.  1678;  Com.  v.  Peter$,  12  Met 
887;  tPnited  Staiee  y.  Orueh,  5  Mason,  290; 
Waring  y.  Clarke,  46  U.  a  5  How.  648  (12: 230); 
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Martin  7.  Hunter,  14  U.  S.  1  Wheat.  904,  885 
(4:  97,  105);  BuUffr  ▼.  BoBton  A  8.  8.  Co.  180 
U.  8.  527  (82:  1017). 

It  is  entirely  immaterial  whether  or  Dot  the 
soil  under  the  sea  is  owned  hy  individuals  or 
hy  a  State.  Such  ownership  would  not  confer 
common-law  jurisdiction  or  affect  the  jurisdic- 
tion of  admiralty. 

Beg,  Y.  Keyn,  L.  R.  S  £:ch.  Div.  63;  De 
Lovio  y.  Boit,  2  Gal.  898,  426. 

The  admiralty  includes  all  matters  relating 
to  the  Fishery  flaws. 

2  Browne,  Civil  Law  and  Admiralty,  468, 
474. 

The  steamer  and  her  crew  were  acting  under 
the  authority  of  a  license  granted  as  provided 
in  section  4321  of  the  Revised  Statutes. 

Qibhons  v.  Ogden,  22  U.  8.  9  Wheat.  218  (8: 
74);  8%nnat  v.  Davenport,  68  U.  S.  22  How.  227, 
241  (16:  248,  247);  Fostw  v.  Dawnport,  Id.  244 
(248);  Oilman  v.  Philadelphia,  70  U.  8.  8  Wall. 
713,  788  (18:  96,  103);  The  Oeneeee  Ohitf  y. 
Fitzhugh,  58  U.  S.  12  How.  448  (18:  1058). 

The  Statute  on  which  this  complaint  rests 
expressly  undertakes  to  confer  upon  the  state 
courts  jurisdiction  in  admiralty. 

T/ie  Bine  v.  Trefx/r,  71  U.  8.  4  WalL  555  (18: 
451);  United  States  v.  Burlington  dt  K  0. 
Ferry  Co.  21  Fed.  Rep.  387. 

Mesers,  Andrew  J.  Waterman  and  Henry 
C  Bliss,  for  defendant  in  error: 

Whatever  helon^ed  to  the  sovereiimty  hy  the 
common  law  was  mherited  hy  th^  States. 

Martin  v.  Waddell,  41  U.  S.  16  Pet  867  (10: 
997);  Wheaton  v.  Peters,  88  U.  a  8  Pet.  591 
(8:  1055  ;  Kendall  Y.  United  8tates,  ^TJ.B.  12 
Pet.  524  (9: 1181). 

When  the  States  became  sovereign,  at  the 
close  of  the  Revolution,  the}[  succeeded  to  the 
title  of  the  crown  in  the  tide-waters  within 
their  territorial  limits,  and  to  such  rights  there- 
in as  had  previously  been  granted  to  local  gov- 
ernments established  under  royal  sanction. 

Howard  v.  Ingersoll,  54  U.  8.  18  How.  881 
(14:  189);  PoUard  v.  Hagan,  44  U.  8.  8  How. 
212  (11:  565);  New  Orleans  v.  United  States,  85 
U.  8.  10  Pet.  662  (9:  578);  Mumford  v.  Ward- 
weU,  78  U.  S.  6  WalL  428-486  (18:  756-761); 
Smith  V.  Maryland,  59  U.  8.  18  How.  74  (15: 
270);  Withers  v.  Buckley,  61  U.  8.  20  How.  84 
(15:  816);  Barney  v.  Eeokuk,  94  U.  S.  824  (24: 
224);  MeCready  v.  Virginia,  Id.  891  (248),  27 
GratU  985;  Corfield  v.  OoryeU,  4  Wash.  C.  C. 
871;  Bennett  t.  Boggs,  1  Bald.  C.  C.  60;  Oough 
V.  Bell,  21  N.  J.  L.  156;  Atty-Qen.  v.  Stevens, 
1  N.  J.  Eq.  869;  Stevens  v.  Paterson  <fc  J^.  i2L 
Co.  84  N.  J.  L.  582;  Paul  v.  Haeleton,  87  N. 
J.  L.  106;  Atty-Qen.  v.  Hudson  TunnelB.  Co., 
27  N.  J.  Eq.  176;  Storer  v.  Freeman,  6  Mass. 
435;  Com.  t.  Alger,  7  Cush.  58-78;  Weston  v. 
Sampson,  8  Cush.  847:  Lakeman  v.  Burnham, 
7  Gray,  487-440;  Com.  v.  Boaibury,  9  Gray,  451; 
Nichols  V.  Boston,  98  Mass.  89-42;  Boston  v. 
lUehardson,  105  Mass.  851;  Chapman  v.  Kim- 
hall,  9  Conn.  40;  Simons  v.  French,  25  Conn. 
846;  Church  v.  Meeker,  84  Conn.  421;  United 
States  V.  Smiley,  6  Sawy.  640;  State  v.  Sar- 
gent, 45  Conn.  858-872;  HoUister  v.  Union  Co. 
9  Conn.  448;  Pitkin  v.  Olmstead,  1  Root,  219; 
Moulton  T.  Libbey,  87  Me.  472;  Dover  v.  P&rts- 
maiUh  Bridge,  17 'S.R.  200;  Clement  v.  Bums, 
48  N.  H.  609;  Browne  t.  Kennedy,  5  Har.  & 
J.  195;  Owings  t.  Norwood,  2   Har.  A  J.  96; 
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Den  V.  Jersey  Co.  56  IT.  8.  16  How.  426  (14 
757);  Cunningham  v.  Browning^  Bland,  IN 
StaU  T.  Medbury,  8  R  L  188;  Chaser,  Ameri 
can  8.  B.  Cb.9R.  L  419-427,  88 U.  S.  16  Wat 
522  (21:  369);  Providence  Steam  Engine  Os.  t. 
Providence  A 8.  8.  8.  Co.  12R  L848;  Itniem 
Fishing  Go.  v.  Carter,  61  Pa.  21;  Lansing  t. 
Smith,  8  Cow.  146;  Bogers  v.  Jenes^  1  Wai 
261;  PeopU  V.  New  York  db  8.L  Ferry  Os.  m 
N.  Y.  71;  Towle  v.  Bemsen,  70  N.  Y.  908,llit 
Mahler  v.  Norwich  <k  N.  T.  Transp.  Co.  8S& 
Y.  852;  PeopU  v.  TitlbetU,  19  N.  Y.  528;  Ah 
of0  V.  Fa9ul^^7f,  26  N.  Y.  287;  ITiMiiim  Amt 
B.  Co.  yf.'Loeb,  7  Robt  418;  Thinlap  t.  Onul 
106  Pa.  607;  Dunham  v.  Lampfiere,  8  Gray,  M 

It  is  not  repugnant  to  the  Constitution  fort 
State  to  prohibit  the  taking  of  fish  in  the  nafl* 
gable  waters  of  any  State. 

QyrjUld  V.  Corydl,  4  Wash.  C.  C.  871;  Aii^ 
nett  V.  Boggs^l  Bald.  C.  C.  60;  Thempson  t» 
Whitman,  85  U.  8. 18  Wall.  457  (21 :  897);  Onul 
V.  ^^^,  7  Cush.  58;  New  Orleans  t.  17«M 
States,  35  U.  S.  10  Pet  662  (9:  578);  /VttfffiTT. 
Hagan,  44  U.  S.  8  How.  212(11:  565):  Bmj. 
Muir,  5  Cent.  Rep.  588, 65  Md.  601;  Brem% 
Degroff,  12  Cent.  Rep.  818,  50  N.  J.  L.  401, 

Counties  are  dependent  for  their  eiistencc  tfr 
the  consent  of  the  Legislature,  which  mt^ 
change  their  boundaries  at  pleasure  if  not  m- 
stricted  by  express  constitutional  proviiioB. 

€k>uld.  Waters,  g§  18, 14;  Laramie  Om^ 
Comrs.  V.  Albany  County  Cbmn.  92  U.  8.  wf 
(23:  552);  Opinion  qf  Justices,  •  Cub.  n^. 
Stone  V.  Oharlestown,  114  Maas.  S14;  Ainiii;. 
Clarion  County,  62  Pa.  425;  Boi^T.  Bsud,  1^ 
Ark.  497;  Dodson  v.  Fort  Smith,  88  Aik.  Mb 
Abemathy  v.  Dennis,  49  Ma  408;  AM11L 
Shortridge,  56  Mo.  126;    Qpini^  ^ 


C^rt  Judges,  55  Mo.  295;  Bolttinm  t.  Ml 

15  Md.  876;  Groff^.  Frederick  City,  4AliAM^ 
Frederick  v.  Oroshon,  80  Md.  486;  Wdk% 
Biehmond,  18  Gratt.  588;  WaUaee  t.  Am» 
Trustees,  84  N.  C.  164;  State  t.  iTeisarl^  40  9. 
J.  L.  71;  Detroit  v.  Blaekebv.  21  Mick  84;. 
Beckwith  t.  A?(ieifM,  7  Bias.  ifi. 

Buzzard's  Bay  belongs  to  tba  aoveralgB^  tf 
the  surrounding  shore. 

Manning,  Law  of  Nations,  120;  Wbeitoi, 
lot  Law.  255;  Grotius,  De  Jure  BdH,  bk.  t 
chap.  8,  §§  7,  8;  Yattel,  bk.  1,  chap.  8»  (  M; 
Ortolan,  Diplom  da  la  Mer,  bk.  2,  dMO.  k- 
Phillimoie,  Int  Law,  g  200;  1  Kent,  Cm 
28.29. 

Federal  courts  ezerdae  such  criminal  Jori^ 
diction  as  is  conferred  upon  them  ezpmtT 
by  Acta  of  Congress,  and  they  ezerdse  warn 
other. 

United  States  v.  Hudson,  11  U.  8.  7  CMMk 
82  (8:  259):  United  States  t.  CMidgs,  14  U.  &. 
1  Wheat  415  (4: 124);  UniM  States  T.Bmm 

16  U.  8.  8  Wheat  m  (4:  404);  United  8mm 
T.  Wiltherger,  18  U.  8.  5  Whent  7t  ff:  flk 
Smith  T.  Jackeon.  1  Paine,  4S8L 

The  iisheriea  m  question  ue  ml^eet  IQ  At- 
contrdl  of  the  State. 

Fwy.  Ohio,  46  U.  8.  6  How.  910(18:  M;. 
OiXibons  t.  Ogden,  22  U.  8.  0  Wheat  l-ll|r 
2a-26);  Wilson  t.  Elaek  Bird  Or^tkMm^tk 
27  U.  8.  2  Pet  245-251  (7:  412-414);  Bsim 
Beer  Oo.  t.  Massachusetts,  97  U.  &  25-A9fe 
989-992):  Baebier  t.  OonnoUy,  118  U.  &  tl^ 
@8:  928,  924);  Coolgy  t.  Board  of  WoiHmeJ^ 
U.  8.  12  How.  299-820  (18:  996-1006). 
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The  power  can  be  most  wisely  exercised  bj 
local  autboritiee. 

Morgarit  8,  8,  Co,  ▼.  Louinana  Board  of 
HeaUh.  118  U.  8. 455-465(90:  287-242);  MobiU 
County  T.  KimbaU,  102  U.  S.  606  (26:  280); 
Eteanaba  Co,  t.  Chicago,  107  U.  8.  678  (27:  442); 
Parkenimrg  d  0,  B,  Trantp,  Co.  t.  Parkeri- 
^ttrg.  Id.  691  (584);  Brawn  t.  Houiton,  114  U. 

5.  622  (29:  257);  Smith  v.  Atabama,  124  CJ.  a 
465  (31:  608);  Nashville,  C.  dt  St.  L.  B,  Co.  ▼. 
Alabama,  128  U.  8.  96  (32:  852);  Patterson  t. 
Kentucky,  97  U.  8.  501  (24:  1115);  Webb&r  t. 
Virginia,  103  U.  6.  844  (26:  561^;  Mugler 
T.  Kansas,  128  U.  8.  623(31:  205);  Bartemeyer 
T.  ibtoa.  85  U.  8.  18  WaU.  129  (21:  929);  Fos- 
ter V.  Kansas,  112  U.  8.  201  (28:  629);  Prigg 
T.  Pisnnsyltcmia,  41 U.  8. 16  Pet.  539  (10: 1060); 
Umted  ^ates  v.  De  Win,  76  U.  8.  9  Wall.  41 

(19:  598);  PhalenT.  Virginia,  49  V.  S.SnoMr. 
163  (12:  180);  Stone  y.  Mississippi,  101  U.  8. 
«14  ffi5:  1079);  Butcher's  Union  8,  IT.  df  L.  8 
Z.  Co.  ▼.  Crescent  City  L.  8.  L.  <k  8.  H.  Co.  Ill 
U.  8.  746  (28:  585);  New  Orleans  Oas  Co.  t. 
Louisiana  Light  Co.  115  U.  8.  650  (29:  516); 
Slaughter-Bouse  Cases,  83  U.  8.  16  Wall.  36, 
62-87  (21:  894,  404,  412);  Northwestern  FertU- 
idng  Co.  ▼.  Byde  Park,  97  D.  8.  659  (24: 1086); 
United  States  v.  De  Witt,  76  U.  8.  9  Wall  41 
<I9:  593);  Veaeie  ▼.  Moor,  55  U.  a  14  liow. 
568-576(14:  545-548). 

The  admiralty  courts  of  this  country,  In  re- 
spect to  crimes,  derive  their  powers  solely  from 
statutes. 

•  Butl&r  T.  Boston  A  8.  8.  8.  Co.  180  U.  8. 527 
(32:  1017);  T/ie  Belfast,  74  U.  8.  7  Wall  624 
(19:  266);  The  Eagle,  75  U.  8.  8  Wall.  15  (19: 
365);  Leon  T.  GaXceran,  78  U.  8.  11  Wall.  185 
l20:  74);  American  8.  B.  Co.  v.  Chase,  83  U. 
&  16  Wall  522  (21:  869),  9  R.  I.  419;  St^oon- 
maker  y.  Qilimre,  102  U.  8.  118  (26:  95);  Mc^ 
fine  Ins.  Co.  ▼.  Dunham,  78  U.  8.  11  Wall.  1 
<20:  90);  Ex  parte  Byers,  32  Fed.  Rep.  404. 

Mr.  Justice  BUtehford  delivered  the 
opinioii  of  the  court : 

By  an  Act  of  the  Legislature  of  the  Com- 
monwealth of  Massachusetts,  approved  May 

6.  1886  (Laws  of  1886.  chap.  192),  entitled 
**An  Act  for  the  Protection  of  the  Fisheries 
in  Buzzard *s  Bay, "  it  was  enacted  as  follows : 

"Section  1.  No  person  shall  draw,  set, 
stretch  or  use  any  drag  net,  set  net  or  gill 
•  net,  purse  or  sweep  seme  of  any  kind  for 
taking  fish  anywhere  In  the  waters  of  Buz- 
sard*s  Bay  within  the  jurisdiction  of  this 
Conunonwealth,  nor  in  any  harbor,  cove  or 
bight  pf  said  bay  except  as  hereinafter 
pnivided. 

**  Section  2.  Any  net  or  seine  used  in  vio- 
141]  lation  of  any  provision  of  this  Act,  together 
with  anv  boat,  craft  or  fishing  apparatus  em 
ployed  in  such  illegal  use,  and  all  fish  found 
therewith,  shall  be  forfeited  ;  and  it  shall  be 
lawful  for  any  inhabitant  or  inhabitants  of 
any  town  bordering  on  said  bay  to  seize  and 
detain,  not  exceeding  forty-eight  hours,  any 
net  or  seine  found  in  use  contrary  to  tlie 
provisions  of  this  Act  and  any  boat,  craft, 
fishing  apparatus  and  fish  found  therewith,  to 
the  end  tntX  the  same  may  be  seized  and  li- 
beled if  need  be  by  due  process  of  law. 

*  Section  8.  All  nets  and  seines  in  actual 
nae  set  or  stretched  in  the  waters  aforesaid 
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in  violation  of  this  Act  are  declared  to  be 
common  nuisances. 

*^  Section  4.  Nothing  contained  in  this  Act 
shall  be  construed  to  interfere  with  the  cor- 
porate rights  of  any  fishing  company  locate 
on  said  bay  nor  in  any  way  to  aSect  the  fish 
weirs  mentioned  in  section  seventy  of  chapter 
ninety-one  of  the  Public  Statutes,  nor  the  use 
of  nets  or  seines  in  lawful  fisheries  for  shad 
or  alewives  in  influent  streams  of  said  bav, 
nor  to  the  use  of  set  nets  or  gill  nets  in  the 
waters  of  the  Town  of  Fairhaven  within  a  line 
drawn  from  Commorant  rock  southwesterly  to 
the  buoy  on  West  Island  Rips  and  from  thence 
westerly  in  a  straight  course  through  the  buoy 
on  West  Island  Ledge  to  the  town  line  of 
Fairhaven. 

**  Section  5.  Whoever  violates  any  provision 
of  this  Act  or  aids  or  assists  in  violating  the 
same  shall  pay  a  fine  not  exceeding  two 
hundred  dollars  for  each  offense. 

**  Section  6.  District  courts  and  trial  jus- 
tices diall  have  concurrent  jurisdiction  with 
the  superior  court  of  all  offenses  and  proceed- 
ing under  the  provisions  of  this  Act. 

^Section  7.  All  fines  received  under  this 
Act  shall  be  paid  one  half  to  the  complain- 
ant and  the  other  half  to  the  Commonwealth. 
All  moneys  from  any  foifeitures  incurred 
under  this  Act  shall  inure  and  be  paid  one 
fourth  to  the  informer  and  one  fourth  to  the 
person  filing  the  libel  and  the  other  half  to 
the  Commonwealth." 

Under  that  Statute,  a  complaint  in  writing 
under  oath  was  made  on  behalf  of  the  Com- 
monwealth, before  a  trial  justice  in  and  for 
the  County  of  Barnstable,  in  Massachusetts, 
that  Arthur  Manchester,  at  Falmouth,  in  the 
County  of  Barnstable,  on  the  19th  day  of  July, 
in  the  year  1889,  did  then  and  there  draw, 
set,  stretch  and  use  a  purse  seine  for  the  tak- 
ing of  fish  in  the  waters  of  Buzzard's  Bay, 
within  the  jurisdiction  of  the  Commonwealth. 
Under  a  warrant  issued  on  this  complaint, 
Manchester  was  on  the  1st  of  August,  1889, 
brought  before  the  trial  justice,  and  pleaded 
not  guilty.  The  justice  found  him'  ^ilty, 
on  a  hearing  of  the  case,  and  imposed  upon 
him  a  fine  of  (100,  to  the  use  of  the  Com- 
monwealth, and  costs,  and  ordered  that,  if 
the  fine  and  costs  should  not  be  paid,  he  should 
be  committed  to  jail,  Uiere  to  be  kept  until  he 
should  pay  them,  or  be  otherwise  aischarged 
by  due  course  of  law. 

The  defendant  appealed  to  the  Superior 
Court  of  Barnstable  County.  In  that  court 
Uie  case  was,  according  to  the  Statute,  tried 
by  a  jury,  which  found  the  defendant  guilty. 
l*nat  court  reported  the  case  for  the  determi- 
nation of  the  Supreme  Judicial  Court  of  the 
Commonwealth,  which  heard  it,  and  on  the 
18th  of  September,  1890,  made  an  order  that 
judgment  should  he  rendered  on  the  verdict. 
On  the  rescript  being  received  by  the  superior 
court,  it  affinned  the  judgment  of  Uie  trial 
justice,  and  directed  the  defendant  to  pay  a 
fine  of  $100  and  the  costs  of  the  prosecution, 
and  stand  committed  until  he  should  comply 
with  the  order. 

The  report  of  the  superior  court,  signed  by 
a  justice  thereof,  was  as  follows :  **  This  was 
a  complaint  under  section  1  ol  chapter  193 
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of  the  Statutes  of  1886.  A  copy  of  the  com- 
plaint is  annexed  and  made  a  part  of  this  re- 
port. The  evidence  of  the  Commonwealth 
tended  to  show  that  the  defendant  and  others, 
who  were  citizens  of  Rhode  Island  and  were 
officers  and  crew  of  the  fishing  steamer  called 
the  'A.  T.  Serrell,  *  on  the  day  named  in  the 
complaint  were  en^ged  in  drawing,  setting, 
stretching  and  usiDg  a  purse  seine  for  the 
taking  of  fish  in  the  waters  of  Buzzard's  Bay. 
The  place  where  the  defendant  was  so  engaged 
with  said  seine  was  about,  and  not  exceeding, 
one  mile  and  a  quarter  from  a  point  on  the 
shore  midway  mm  the  north  line  of  said 
town  to  the  south  line  thereof.  The  point 
where  the  defendant  was  so  using  said  seine 
was  within  that  part  of  Buzzard's  Bay  which 
the  harbor  and  land  commissioners,  acting 
under  the  provisions  of  section  2  of  chapter 
196  of  the  Acts  of  the  year  1881,  had,  so  far 
as  they  were  capable  of  doing  so,  assigned 
to  and  made  a  part  of  the  Town  of  Falmouth. 
A.  copy  of  the  map  showing  boundarv  lines 
between  the  adjacent  cities  and  towns  border- 
ing  on  Buzzard's  Bay,  as  so  located  by  said 
commissioners,  was  used  at  the  trial  and  may 
be  referred  to.  The  point  where  the  defend- 
ant was  using  said  seine  is  marked  'A'on  said 
plan.  The  O^mmonwealth's  evidence  tended 
to  show  that  the  defendant  and  his  associates, 
on  said  day  and  at  the  point  described,  caught 
with  said  seine  a  large  quantity  of  the  Ssh 
called  menhaden.  In  this  act  of  fishing  no 
fixed  apparatus  was  used  and  the  bottom  of 
the  sea  was  not  encroached  upon  or  disturbed. 
The  Commonwealth  further  offered  evidence 
tending  to  show  that  the  distance  between 
the  head  lands  at  the  mouth  of  Buzzard's 
Bay.  viz.,  at  Westport,  in  the  County  of 
Bristol,  on  the  one  side,  and  the  Island  of 
Cuttyhunk,  in  the  County  of  Dukes,  on  the 
other  side,  was  more  than  one  and  less  than 
two  marine  leagues.  The  Island  of  Cutty- 
hunk  is  the  most  southerly  of  the  chain  of 
islands  lying  to  the  eastward  of  Buzzard's 
Bay,  and  known  as  the  Elizabeth  Islands. 
The  distance  across  said  bay  at  the  point 
where  the  acts  of  the  defendant  were  done  is 
more  than  two  marine  leagues,  and  the  op- 
posite points  are  in  different  counties.  The 
defendant  did  not  dispute  any  of  the  testi- 
mony offered  by  the  Commonwealth,  but  in- 
troduced evidence  tending  to  show  that  he  was 
engaged  in  fishing  for  menhaden  only,  and 
that  he  caught  no  other  fish  excepting  mea- 
haden ;  tiiat  menhaden  is  not  a  f(K)d  fish  and 
is  only  valuable  for  the  purpose  of  bait  and 
of  manufacture  into  fish  oil ;  and  that  the 
taking  of  said  menhaden  by  seining  does  not 
tend  in  any  way  to  decrease  the  quantity  and 
variety  of  food  fishes.  The  defendant  offered 
evidence  further  tending  to  show  that  he  was 
in  the  employ  of  the  firm  of  Charles  Cook 
and  others,  who  were  engaeed  in  the  State 
of  Rhode  Island  in  the  business  of  seining 
menhaden  to  be  sold  for  bait  and  to  be  man- 
ufactured into  fish  oil  and  fish  manure.  The 
defendant  further  offered  testimony  tending 
to  show  that  it  was  impo^ible  to  discern 
objects  across  from  one  headland  to  the  other 
at  the  mouth  of  Buzzard '  s  Bay.  Tlie  defend  - 
ant's  evidence  showed  that  the  said  steamer 
was  of  Newport,   Rhode  Island,  duly  en- 
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rolled  and  licensed  at  that  port,  under.  !i 
laws  of  the  United  States,  for  cairring  o 
the  menhaden  fishery,  and  it  was  ooondft 
by  the  Conunmonwealth  that  the  defeodsi 
was  employed  upon  the  vessel  ^"ncribed  h 
said  enrollment  and  license,  and,  at  the  tini 
of  the  commission  of  the  actl  oomplaiiwd  d 
he  and  his  associates  were  ao  in  tne  empki 
of  the  vessel  described  In  said  lloenae.  Vi 
district  attorney  stated  that  he  should  noi 
controvert  any  of  the  foregoing  evidenoci 
but  claimed  uiat  it  was  incompetent  in  de- 
fense  of  this  complant ;  but  for  the  parposn 
of  the  trial  I  admitted  the  testlmoDV.  Hm 
foregoing  Is  all  the  evidence  offered  at  tbc 
triafof  wis  complaint.  It  was  ccmceded  thtl 
the  defendant  could  not  be  convicted  if  chsp- 
ter  212  of  the  Acts  of  1865  was  not  repetled 
by  the  Statute  of  1886,  chapter  192.  At  the 
conclusion  of  the  evidence  the  defendant  taked 
me  to  rule  as  follows :  1.  As  the  goveminefit 
does  not  claim  that  the  act  ccHnpIained  of  ii 
in  violation  of  any  statute  except  of  charter 
192  of  the  Acts  of  1886,  the  defendant,  not- 
withstanding that  Statute,  Is  aathorisBd  to 
take  menhaden  by  the  uae  of  the  parM  aeise, 
in  the  waters  of  Buzzard's  Bay  in  the  plaos 
where  this  act  was  committed.  2.  Cnpta 
192  of  the  Acts  of  the  year  1886  did  not  repeal 
chapter  212  of  the  Acts  of  the  year  1865.  t 
The  defendant  may  lawfully  take  menhsifci, 
by  the  use  of  the  purse  seine,  in  Buzanll 
Bay,  in  the  place  where  the  acts  complahMi 
of  in  this  case  Wtoe  done.  And  alio :  1.  Thi 
act  complained  of  was  on  the  high  sets  sii 
without  the  jurisdiction  of  MsnafJinirrti 
2.  The  act  complained  of  having  ben  doM 
under  a  United  States  license  forcuryiaff  oi 
this  fishery,  the  defendant  cannot  be  nela  m 
a  criminal  for  violating  a  statateof  tUi 
Conmionwealth.  8.  The  defendant  osniot 
be  held  unless  the  act  complained  ol  wu  doii 
and  conmiitted  within  the  body  of  a  coostj, 
as  understood  at  common  law.  4.  TleStstsIt 
of  this  Commonwealth  prohibiting  mder 
a  penalty  the  use  of  nets  and  nines  and  tki 
taking  of  fish  within  three  miln  of  thsibon 
is  invalid,  especially  as  against  a  lloeuets 
fifth  granted  under  the  laws  of  the  Uiitsi 
States.  The  defendant  further  asked  m  t» 
rule  that  on  all  the  evidence  the  'defeodtfl 
could  not  be  convicted.  I  declined  to  nk 
as  requested  by  the  defendant  and  mbnttfiad 
thecase  tothejuiy,  with  the  instroctiwM 
the  Statute  of  1866  was  repealed  by  Uie  SirtM 
of  1886,  and  with  the  instruction  that,  if  tkif 


found  that  the  defendant  was  ennged  in  i 
a  purse  seine  for  the  taking  of  fish  df  uf 
kind  in  that  part  of  Baasard's  Bar  wUn 
was  within  the  jurisdiction  of  the  unaoi- 
wealth  of  Massachusetts,  they  wonld  be  H- 
thorized  to  convict  the  defendant^  sad  tti^ 
the  place  where  the  acts  of  the  detodaat  mw 
committed,  beinff  within  a  marine  leipi 
from  the  shore  at  To V- water  mark,  wn  witita 


the  jurisdiction  of  the  Commonwealth.  Thi 
jury  returned  a  verdict  of  guiltr ;  sad  aow* 
after  verdict  and  at  the  request  or  the  dsfad^ 
ant,  and  by  the  consent  of  the  paititfhl 
report  the  case,  with  my  rulings  at  the  tiw 
of  the  same,  for  the  determination  of  tki 
supreme  judicial  court.** 
The  suoreme  Judicial  court  held  the  Ststoft 
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in  question  to  be  constitutional  and  valid, 
and  delivered  an  opinion,  by  Okkf  JtuUee 
Field,  whicb  is  reported  in  \i%  Mass.  280,  9 
L.  R.  A.  286. 

Tbe  defendant  bas  sued  out  a  writ  of  error 
directed  to  the  superior  court,  to  review  its 
judgment,  and  assigns  as  errors,  that  the  court 
rulM  and  adjudged:  **!.  Tliat  the  place 
where  the  alleged  offense  was  committed  was 
not  a  part  of  the  high  seas  and  was  not,  imder 
article  8,  section  2,  of  the  Constitution,  which' 
provides  that  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  of  admiralty 
and  maritime  iurisdiction,  wiUiin  the  ezclu* 
sive  jurisdiction  of  the  federal  government. 
2.  That  said  place,  notwithstanding  said  pro- 
vision of  the  Constitution,  was  within  the 
jurisdiction  of  Massachusetts.  8.  That  the 
plaintiff  in  error  was  not  authorized  to  do 
tbe  act  complained  of  by  a  license  under  title 
50  of  tbe  Revised  Statutes,  and  was  not  pro- 
tected by  such  license.  4.  That  chapter  102 
of  the  Acts  of  the  (General  Court  of  Massa- 
chusetts for  the  year  1886,  as  construed  by 
the  court,  was  valid  notwithstanding  the 
provisions  of  the  Constitution  and  laws  above 
cited,  or  any  provisions  of  the  Constitution 
and  laws  of  the  United  States." 

The  principal  contentions  in  this  court  on 
the  iMurt  of  the  defendant  are  that,  although 
Massachusetts,  if  an  independent  nation, 
ooald  have  enacted  a  statute  like  the  one  in 
question,  which  her  own  courts  would  have 
enforced  and  which  other  nations  would  have 
recognized,  yet'When  she  became  one  of  the 
United  Stat^  she  surrendered  to  the  flreneral 
government  her  right  of  control  over  t£e  fish- 
eries of  the  oceah,  and  transferred  to  it  her 
rii^hts  over  the  waters  adjacent  to  tbe  coast 
and  a  part  of  the' ocean ;  that,  as  by  the  Con- 
stitution, article  8,  section  2,  the  judicial 
power  of  the  United  States  is  made  to  extend 
to  all  cases  of  admiralty  and  maritime  juris- 
diction, it  is  consistent  onFy  with  that  view 
that  the  rights  in  respect  of  fisheries  should 
be  regardedas  national  rights,  and  be  enforced 
only  in  national  courts ;  that  the  proprietary 
riffht  of  MasBachusetts  is  confined  to  the  body 
or  the  county;    that  the  offense  committed 

Sthe  defendant  was  committed  outside  of 
It  territory,  in  a  locality  where  legislative 
control  did  not  rest  upon  title  in  the  soil  and 
waters,  but  upon  rij^hts  of  sovereignty  in- 
separably connected  with  national  (£aracter, 
and  which  were  intrusted  exclusively  to  en- 
forcement in  admiralty  courts ;  that  the  Com- 
monwealth has  no  jurisdiction  upon  the  ocean 
witiiin  three  miles  of  the  shore ;  that  it  could 
not,  by  the  Statute  in  question,  oust  the 
Unitecl  States  of  jurisdiction;  that  fishinff 
upon  the  high  seas  W  In  its  nature  an  integral 
part  of  national  commerce,  and  its  control 
and  regulation  are  necemarily  vested  in  Con- 
smss  and  not  in  the  individual  States ;  that 
Congress  has  manifested  its  purpose  to  take 
tbe  regulation  of  coast  fisheries,  in  the  par- 
tlculan  covered  by  tbe  Massachusetts  Statute 
in  question,  by  the  Joint  Resolution  of  Con- 
^^,  cress  of  February  0,  1871  (16  Stot.  598) ,  estab- 
W^^l  jiahing  the  fish  commission,  and  dj  title  51 
of  the  Revised  Statutes,  entitled  '"MegtOatum 
«f  Fitherie$,^  and  by  the  Act  of  February  28, 
1887.  chap.  288  (24  Stot.   484) ,  relating  to 
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the  mackerel  fisheries,  and  by  Acto  relating 
to  bounties,  privileges  and  agreements,  ana 
by  ^ranting  the  license  imder  which  the  de- 
fendant's steamer  was  fishing ;  and  that,  in 
view  of  the  Act  of  Congress  authorizing  such 
license,  no  stotute  of  a  Stote  could  defeat  the 
right  of  the  defendant  to  fish  in  the  high  seas 
under  it. 

By  the  Public  Stotutes  of  Massachusetts, 
part  1,  title  1,  chap.  1,  sections  1  and  2,  it 
is  enacted  as  follows :  **  Section  1.  The  terri- 
torial limits  of  this  Commonwealth  extend 
one  marine  league  from  its  seashore  at  low- 
water  mark.  When  an  inlet  or  arm  of  the 
sea  does  not  exceed  two  marine  leagues  in 
width  between  *M  headlands,  a  straight  line 
from  one  headland  to  the  other  is  equivalent 
to  the  shore  line.  Section  2.  The  sovereignty 
and  Jurisdiction  of  the  Commonwealth  ex- 
tend to  all  places  within  the  boundaries 
thereof,  subject  to  the  rights  of  concurrent 
jurisdiction  granted  over  places  ceded  to  the 
United  Stotes."  The  same  Public  Stotutes, 
part  1,  title  1,  chap.  22,  section  1,  contoln 
the  following  provision:  ''The  boundaries 
of  counties  bordering  on  the  sea  shall  ex- 
tend to  the  line  of  the  Commonwealth,  as 
defined  in  section  one  of  chapter  one.**  Sec- 
tion 11  of  the  same  chapter  is  as  follows: 
''The  jurisdiction  of  counties  separated  by 
waters  within  the  jurisdiction  of  the  Com- 
monwealth shall  be  concurrent  upon  and  over 
such  waters."  By  section  2  of  chapter  106 
of  the  Acto  of  Massachusetto  of  1881,  it  is 
provided  as  follows :  ''Section  2.  The  harbor 
and  land  commissioners  shall  locate  and  de- 
fine the  courses  of  the  boundary  lines  between 
adjacent  cities  and  towns  bordering  upon 
the  sea  and  upon  arms  of  the  sea  from  high- 
water  mark  outward  to  the  line  of  the  Com- 
monwealth, as  defined  in  said  section  one 
[section  one  of  chapter  one  of  the  Ceneral 
Stotutes],  so  that  the  same  shall  conform  as 
nearly  as  may  be  to  the  course  of  the  bound- 
ary lines  between  said  adjacent  cities  and 
towns  on  the  land ;  and  they  shall  file  a  re- 
port of  their  doings  with  suitoble  plans  and 
exhibits,  showing  the  boundarv  lines  of  any 
town  by  them  located  and  defined,  in  the 
registry  of  deeds  in  which  deeds  of  real  es- 
tote  situated  in  such  town  are  required  to  be 
recorded,  and  also  in  the  office  of  the  secre- 
tary of  the  Commonwealth.** 

The  report  of  the  superior  court  stotes  that 
the  point  where  the  defendant  was  using  the 
seine  was  written  within  that  part  of  Buz- 
zard's Bay  which  the  harbor  and  land  com- 
missioners, acting  under  the  provisions  of 
the  Act  of  1881,  had,  so  far  as  they  were 
capable  of  doing  so,  assigned  to  and  made 
part  of  the  Town  of  Falmouth ;  that  the  dis- 
tance between  the  headlands  at  the  mouth  of 
Buzzard's  Bay  "was  more  than  one  and  less 
than  two  marine  leagues :"  that  "the  distance 
across  said  bay,  at  the  point  where  the  acto 
of  the  defendant  were  done,  is  more  than  two 
marine  leagues,  and  the  opposite  pointo  are 
in  different  counties;"  and  that  "the  place 
where  the  defendant  was  so  engaged  with 
said  seine  was  about,  and  not  exceeding,  one 
mile  and  a  quarter  from  a  point  on  the  shore 
midway  from  the  north  line  of"  Uie  Town  of 
Falmouth  "to  the  south  line"  of  that  town. 
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Buzzard's  Bay  lies  wholly  within  the  ter- 
ritory of  Massachusetts,  having  Barnstable 
County  on  the  one  side  of  it,  and  the  Coun- 
ties of  Bristol  and  Plyinouth  on  the  other. 
The  defendant  offered  evidence  that  he  was 
fishing  for  menhaden  onlv,  with  a  purse 
«eine ;  that  **  the  bottom  of  the  sea  was  not 
encroached  upon  or  disturbed ;"  **  that  it  was 
impossible  to  discern  objects  across  from  one 
headland  to  the  other  at  the  mouth  of  Buz- 
zard's Bay  i"  and  that  the  steamer  was  duly 
enrolled  and  licensed  at  the  Port  of  Newport, 
Rhode  Island,  under  the  laws  of  the  United 
States,  for  carrying  on  the  menliaden  fishery. 

By  section  1,  cbiipter  196,  of  the  Laws  of 
Massachusetts  of  1881,  it  was  enacted  as  fol- 
lows: "Section  1.  The  boundaries  of  cities 
and  towns  bordering  upon  the  sea  shall  extend 
to  the  line  of  the  Commonwealth  as  the  same 
is  defined  in  section  one  of  chapter  one  of  the 
General  Statutes. "  Section  1  of  chapter  1  of 
the  General  Statutes  contains  the  provisions 
before  recited  as  now  contained  in  the  Pub- 
lic Statutes,  chapter  1,  section  1,  and  chap- 
ter 22,  sections  1  and  11.  Buzzard's  Bay 
was  undoubtedly  within  the  territory  dc- 
icribed  in  the  Charter  of  the  Colony  of  New 
Plymouth  and  the  Province  Charter.  By  the 
ilctinitive  Treaty  of  Peace  of  Septe<nber  8, 
1783,  between  the  United  States  %nd  Great 
Britain  (8  Stat.  81),  His  Britannic  Majesty 
I^^J  acknowledged  the  United  States,  of  which 
Massachusetts  Bay  was  one,  to  be  free,  sov- 
.  ereign  and  independent  States,  and  declared 
that  he  treated  with  them  as  such,  and,  for 
himself,  his  heirs  and  successors,  relin- 
quished all  claims  to  the  government,  pro- 
priety and  territorial  rights  of  the  same  and 
every  part  thereof.  Therefore,  if  Massachu- 
setts had  continued  to  be  an  independent  na- 
tion, her  boundaries  on  the  sea,  as  defined 
by  her  statutes,  would  unquestionably  be  ac- 
knowledged by  all  foreign  nations,  and  her 
right  to  control  the  'fisheries  within  those 
boundaries  would  be  conceded.  The  limits 
of  the  right  of  a  nation  to  control  the  fi£^- 
eries  on  Its  seacoasts,  and  in  the  bays  and 
arms  of  the  sea  within  its  territory,  have 
never  been  placed  at  less  than  a  marine  league 
from  the  coast  on  the  open  sea;  and  buys 
wholly  within  the  territory  of  a  nation,  the 
headlands  of  which  are  not  more  than  two 
marine  leagues,  or  six  geographical  miles, 
ipart,  have  always  been  reganled  as  a  part 
If  the  territory  of  the  nation  in  which  they 
He.  Proceedings  of  the  Halifax  Commission 
of  1877,  under  Uie  Treaty  of  Washington  of 
May  8.  1871,  Executive  Document  No.  89, 
45th  Congress,  2d  session,  Ho.  Reps.,  pp. 
120,  121,  166. 

On  this  branch  of  the  subject  the  case  of 
Jieg,  ▼.  Key7i,  L.  R.  2  Exch.  Div.  68,  is  cited 
for  the  plaintiff  in  error,  but  there  the  ques- 
tion was  not  as  to  the  extent  of  Uie  dominion 
of  Great  Britain  over  the  open  sea  adjacent 
to  the  coast,  but  only  as  to  the  extent  of  the 
existing  jurisdiction  of  the  Court  of  Admir- 
alty in  England  over  offenses  committed  on 
the  open  sea;  and  the  decision  had  nothing 
to  do  with  the  right  of  control  over  fisheries 
in  the  open  sea  or  in  bays  or  arms  of  the  sea. 
tn  all  the  cases  cited  in  the  opinions  de- 
iivered  in  Beg,  v.  AVyn,  wherever  the  ques- 
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tion  of  the  right  of  flsherj  Is  referred  to,  II 
is  conceded  that  the  control  of  fisheries,  to 
the  extent  of  at  least  a  marine  league  horn 
the  shore,  belongs  to  the  nation  on  wbote 
coast  the  fisheries  are  prosecuted. 

In  Direct  JJ,  8.  Cable  Co.  ▼.  Anoto-Ameri- 
can  Teleg,  Co.,  L.  R  2  App.  Ccs.  8M,  it  be- 
came necessary  for  the  I^vy  Council  to  de- 
termine whether  a  point  in  Conception  Bay, 
Newfoundland,  more  than  three  miles  from 
the  shore,  was  a  part  of  the  territory  of  New* 
foundland,  and  within  the  jurisdiction  of  its 
Legislature.  The  average  width  of  the  bay 
was  about  fifteen  miles,  and  the  distance  be- 
tween its  headlands  was  rather  more  than 
twenty  miles;  but  it  was  held  that  Concep- 
tion Bay  was  a  part  of  the  territory  of  New-  I 
foundland,  because  the  British  govemment 
had  exercised  exclusive  dominion  ova  it, 
with  the  acquiescence  of  other  nations,  and 
it  had  been  declared  by  Act  of  ParliameBt 
''to  be  part  of  the  British  territoir,  tad 
part  of  the  country  made  subject  to  toe  Leg- 
islature of  Newfoundland." 

We  think  it  must  be  regarded  as  established 
that,  as  between  nations,  the  minimum  limit 
of  the  territorial  jursidiction  of  a  natioo  over 
tide- waters  is  a  marine  league  from  itsootet; 
that  bays  wholly  within  its  territory  not  ex- 
ceeding two  marine  leagues  in  width  at  the 
mouth  are  within  this  limit ;  snd  that  In- 
cluded in  this  territorial  Jurisdiction  is  the 
right  of  control  over  fisheries,  whether  the 
fish  be  migratory,  free-swimming  fish,  or 
free- moving  fish,  or  fish  attached  to  or  em- 
bedded in  we  soil.  The  open  sea  within  tUi 
limit  is,  of  course,  subject  to  the  oosunoa 
right  of  navigation;  and  all  goTemmeiitL 
for  the  purpose  of  self -protectiOD  In  time  or 
war,  or  for  the  preventjon  of  frauds  on  their 
revenue,  exercise  an  authority  beyond  this 
limit.  Gould  on  Waters,  part  1.  chap.  1, 
§§  1-17,  and  ruftee;  yeiU  v.  DeumMM,  L.  B. 
8  App.  Cas.  185 ;  Gammdl  t.  WML  4  F. 
Qmre.  8Macq.  H.  L.  Cas.  419;  Mm&t^.Mh 
Fee,  5  Sup.  Ct.  of  Canada,  M;  Av.  ▼.  CMt, 
L.  R.  22  Q.  B.  DiT.  628;  Stat.  46  &  47  Yiet  ^ 
chap.  22. 

It  is  further  insisted  by  the  plaintiir  is 
error  that  the  control  of  the  flabenes  d  Bu* 
zard's  Bay  is,  by  the  ConstitutloB  oftti 
United  States,  exclusiyely  with  tlw  Usitei 
States,  and  that  the  Stotute  of  MaflBsdmKtli 
is  repugnant  to  that  Constitution  and  Is  tti 
laws  of  the  United  Stotes. 

In  Dunham  v.  Lamphen^  8  Gray,  M,  It 
was  held  (Chitf  JutHee  Shaw  deliTeriif  the 
opinion  of  the  court)  that,  in  tba  diilrlln- 
tion  of  powers  between  the  general  sad  itsli 
governments,  the  right  to  the  flsherien  nl 
tne  power  to  regulate  the  fisheries  on  tti 
coasts  and  in  the  tide-waters  of  the  State  wen 
left,    by   the  Constitution   of   the  VwM 
States,  with  the  States,  sublect  ohIt  to  snA 
powers  as  Congress  may  Justly  ezerase  iatte 
regulation  of  commerce,  foreign  and  deme^ 
tic.    In  the  present  case  the  court  below  wm 
asked  to  reconsider  that  decision,  mainly  os 
the  ground  that  the  admiralty  and  maritime   j 
jurisdiction  of  the  courts  of  the  United  Statei  ' 
was  not  considered  in  the  opinion,  and  thel 
the  recent  decisions  of  the  Supreme  Comt  eC 
the  United  States,  onthe  power  of  Congrem 
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to  r^olate  commerce,  required  that  the  de- 
cision be  reconsidered;  but  the  court  stated 
that  DO  recent  decisions  of  this  court  had  been 
•cited  which  related  to  the  regulation  of  fish- 
series  within  the  territorial  ude- waters  of  a 
State,  and  that  the  decisions  of  this  court 
which  related  to  that  subiect  did  not  appear 
to  be  in  conflict  with  the  decision  in  Dumiam 
y.  Lam,pkeTt^  and  that  it  never  had  been  de- 
<cided  anywhere  that  the  regulation  of  the 
fisheries  within  the  territorial! imits  of  a  State 
was  a  regulation  of  commerce. 

It  is  further  contended  that  by  the  Consti- 
tution of  the  United  States  the  judicial  power 
of  the  United  States  extends  to  all  cases  of 
admiralty  and  maritime  jurisdiction,  and  is 
•exclusive;  that  this  case  is  within  such  ju- 
risdiction ;  and  that,  therefore,  the  courts  of 
Massachusetts  have  no  jurisdiction  over  it. 
In  McCready  v.  Virginia,  94  U.  S.  891  [24 : 
'248] ,  the  question  involved  was,  whether  the 
State  of  Virginia  could  prohibit  the  citizens 
of  other  States  from  planting  oysters  in  Ware 
River,  a  stream  in  Virginia  where  the  tide 
«bb^  and  flowed,  when  her  own  citizens  had 
that  privilege.  In  that  case  it  was  said  thaf 
the  principle  had  long  been  settled  in  this 
court  that  ea^h  State  owns  the  beds  of  all 
tide-waters  within  its  jurisdicti'^u,  unless 
ibej  have  been  granted  away ;  and  that,  in 
like  manner,  the  States  own  the  tide- waters 
themsel  ves  and  the  fish  in  them,  so  far  as  they 
are  capable  of  ownership  while  running ;  and 
thia  court  added,  in  its  opinion :  ''The  title 
thus  held  is  subject  to  t^e  paramount  right 
of  navigation,  the  regulation  of  which,  in 
respect  to  foreign  and  interstate  commerce, 
has  been  grantedto  the  United  States.  There 
has  been,  however,  no  such  grant  of  power 
over  the  fisheries.  These  remain  under  the 
exclusive  control  of  the  State,  which  has 
consequently  the  right,  in  its  discretion,  to 
appropriate  its  tide  waters  and  their  beds  to 
be  used  by  its  people  as  a  common  for  taking 
and  cultivating  fish,  so  far  as  it  may  be  done 
4  without  obstructing  navigation.  Such  an 
appropriation  is  in  effect  nothing  more  than 
a  refnilation  of  the  use  by  the  people  of  their 
common  property.  The  rignt  which  the 
people  of  the  State  thus  acquire  comes  not 
from  their  citizenship  alone,  but  from  their 
eitisenship  and  propertv  combined.  It  is, 
in  fact,  a  property  right,  and  not  a  mere 
privilege  or  immunity  of  citizenship.'' 

In  Smith  V.  Maryland,  69  U.  S.  18  How. 
71.  74  [15:  269,  270],  a  vessel  licensed  to 
be  employed  in  the  coasting  trade  and  fish- 
eries was  seized  by  the  uieriff  of  Anne 
Arundel  Ck>unty  in  Maryland,  while  engaged 
in  dredging  for  oysters  in  Chesapeake  my, 
in  violation  of  a  Statute  of  Maryland  enacted 
for  the  purpose  of  preventing  the  destruction 
of  oysters  in  the  waters  of  that  State,  and  the 
<ine8tions  presented  were  whether  that  Statute 
was  repugnant  to  the  provisions  of  the  Con- 
stitution of  the  United  States  which  grant  to 
Conmss  the  power  to  regulate  commerce^  or 
to  Uiose  which  declare  that  the  judicial 
pow^  of  the  United  States  shall  extend  to 
all  cases  of  admiralty  and  maritime  juris- 
diction, or  to  those  which  declare  that  the 
citizens  of  eadi  State  shall  be  entitled  to  all 
privileges  and  inununities  of  citizens  in  the 
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several  States.  Mr,  JmUce  Curtis,  In  de- 
livering the  opinion  of  thia  court,  said: 
**  Whatever  soil  below  low- water  mark  is  the 
subject  of  exclusive  propriety  and  ownership 
belong[s  to  the  State  on  whose  maritime  border 
and  within  whose  territory  it  lies,  subject  to 
any  lawful  grants  of  that  soil  by  the  State, 
or  the  sovereign  power  which  governed  its 
territory  before  the  declaration  of  independ- 
ence. PoUard  v.  Eagan,  44  U.  S.  8  How. 
212j:il :  565] ;  Martin  v.  WaddeU,  41  U.  S. 
16  Pet.  867  [10 :  997]  ;  Den  v.  Jersey  Go.  56 
U.  S.  15  How.  426  [14:  757].  But  this  soil 
is  held  by  the  State,  not  onlv  subject  to,  but 
in  some  sense  in  trust  for,  the  enjoyment  of 
certain  public  rights,  among  which  is  the 
common  liberty  of  taking  fish,  as  well  shell- 
fish as  floating  fish. "  He  also  said  that  the 
Statute  of  Maryland  does  ''not  touc^  the 
subject  of  the  common  libertv  of  taking 
oysters,  save  for  the  purpose  of  guarding  it 
from  injury,  to  whomsoever  it  may  belone^, 
and  by  whomsoever  it  may  be  enjoyed. 
Whether  this  liberty  belongs  exclusively  to 
the  citizens  of  the  State  of  Marvland,  or  may 
lawful Iv  be  enjoyed  in  common  by  all  citizens 
of  the  United  States ;  whether  this  public  use 
may  be  restricted  by  the  State  to  its  own  citi- 
zens, or  a  part  of  them,  or  by  force  of  the  Con- 
stitution of  the  United  States  must  remain 
common  to  all  citizens  of  the  United  States ; 
whether  the  national  government,  by  a  treaty 
or  Act  of  Congress,  can  grant  to  foreigners 
the  right  to  participate  therein ;  or  what,  in 
general,  are  the  limits  of  the  trust  upon 
which  the  State  holds  this  soil,  or  its  power 
to  define  and  control  that  trust,  — are  matters 
wholly  without  the  scope  of  this  case,  and 
upon  which  we  give  no  opinion. ''  Upon  the 
question  of  the  admiralty  jurisdiction,  he 
said:  "But  we  consider  it  to  have  been 
settled  by  this  court,  in  United  States  v. 
Bevans,  16  U.  S.  8  Wheat.  886  [4:  404],  that 
this  clause  in  the  Constitution  did  not  affect 
the  jurisdiction,  nor  the  legislative  power  of 
the  States,  over  so  much  or  their  territory  as 
lies  below  high-water  mark,  save  that  they 
parted  with  Uie  power  so  to  legislate  as  to 
conflict  with  the  admiralty  jurisdiction  or 
laws  of  the  United  States.  As  this  law 
conflicts  neither  with  the  admiralty  jurisdic- 
tion of  any  court  of  the  United  States  con- 
ferred by  Congress,  nor  with  any  !aw  of 
Congress  whatever,  we  are  of  opinion  it  is 
not  repugnant  to  this  clause  of  the  Constitu- 
tion. ^  The  court  also  held  that  the  Act  was 
not  repugnant  to  the  clause  of  the  Constitu- 
tion which  conferred  upon  Congress  the 
power  to  regulate  commerce,  and  that  the 
enrollment  and  license  of  the  vessel  gave  to 
the  plaintiff  in  error  no  right  to  violate  the 
Statute  of  Maryland.  It  is  said  in  the  opin- 
ion that  ^  no  question  was  made  in  the  court 
below  whether  the  place  in  question  be 
within  the  territory  of  the  State.  The  law 
is,  in  terms,  limited  to  the  waters  of  the 
State  f  and  the  question,  therefore,  did  not 
arise  ''whether  a  voyage  of  a  vessel,  licensed 
and  enrolled  for  the  coasting  trade,  had  been 
interrupted  by  force  of  a  law  of  a  State  while 
on  the  high  seas,  and  out  of  the  territorial 
jurisdiction  of  such  State. "  The  dimensions 
of  Chesapeake  Bay  do  not  appear  in  the  re- 
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port  of  the  case,  but  it  has  been  said  that 
this  bay  is  "  twelve  miles  across  at  the  ocean. " 
1  Bish.  Crim.  Law,  g  106.  It  is  a  bay  con- 
siderably larger  than  Buzzard's  Bay,  and  is 
not  wholly  within  the  State  of  Maryland, 
although,  at  the  point  where  Anne  Arundel 
County  bounds  upon  it,  it  is  wholly  in  that 
[S6S  j  state.  Bdney  ▼.  Oomj^on,  86  N.  J.  L.  607 ; 
QyrfOd  ▼.  Oiryea,  4  Wash.  C.  C.  871 ;  Wei- 
ton  ▼.  Sampmm^  8  Cush.  847 ;  Mahier  v.  Nor- 
wieh  db  N.  T.  Trawtp.  Co,  86  N.  T.  862; 
XJniiti  8tate$  ▼.  Smil^,  6  Sawj;.  640. 

In  the  case  of  Stockton  t.  Baltimore  db  N.  7. 
i2.  O?.,  82  Fed.  Rep.  9,  in  the  Circuit  Court 
for  the  District  of  New  Jersej,  Mr,  Justice 
Bradley  shows  clearly  that  there  is  no  neces- 
sary conflict  between  the  right  of  the  State 
to  regulate  the  fisheries  in  a  given  locality 
and  the  right  of  the  United  States  to  regulate 
commerce  and  navigation  In  the  same  local- 
ity. He  says  that,  prior  to  the  Revolution, 
the  shore  and  the  lands  under  water  of  the 
navigable  streams  and  waters  of  the  Province 
of  New  Jersey  belonged  to  the  King  of  Great 
Britain,  and,  after  the  conquest,  those  lands 
were  held  by  the  State,  as  they  wore  by  the 
King,  in  trust  for  the  public  uses  of  navi- 
gation and  fishery.  He  adds:  ''It  is  true 
tnat  to  utilize  the  fisheries,  especially  those 
of  shell -fish,  it  was  necessary  to  parcel  them 
out  to  particular  operators.  .  .  .  The 
power  to  regulate  commerce  Is  the  basis  of 
the  power  to  reeulate  navigation  and  navi- 
gable waters  and  streams.  ...  So  wide 
and  extensive  is  the  operation  of  this  power 
that  no  State  can  place  any  obstruction  in  or 
upon  any  navigable  waters  against  the  will 
of  Congress."  The  doctrine  has  always  been 
firmly  maintained  by  this  court,  that  when- 
ever a  conflict  arises  between  a  State  and  the 
United  States,  as  to  the  regulation  of  com- 
merce or  navigation,  the  authority  of  the 
latter  is  supreme  and  controlling.   3 

Under  the  grant  by  the  Constitution  of 
judicial  power  to  the  United  States  in  all 
cases  of  admiraltv  and  maritime  lurisdiotion 
and  under  the  rightful  legislation  of  Con- 
ffress,  personal  suits  on  maritime  contracts  or 
for  maritime  torts  can  be  maintained  in  the 
state  courts;  and  the  courts  of  the  United 
States,  merely  by  virtue  of  this  grant  of 
Indicia]  power,  and  in  the  absence  of  legis- 
lation by  Congress,  have  no  criminal  iuris- 
dictlon  whatever.  The  criminal  jurisdiction 
of  the  courts  of  the  United  States  is  wholly 
derived  from  the  Statutes  of  the  United 
.«««!  States.  BuOer  v.  BoiUm  <ft  8,  8,  8,  €h.  180 
l«WJ     xj.  8.  627  [82 :  10171 :  Ths  BOfatt,  74  U.  S. 

7  Wall.  624  [10 :  266]  ;  IhsBagU,  76  U.  8. 

8  Wall.  16  [0:  866]  ;  Leon  ▼.  Oaleeran,  78 
U.  S.  11  Wall.  186  [20 :  74]  ;  Atneriean  8. 
B.  Ch.  V.  maee,  88  U.  S.  16  Wall.  622  [21  : 
860],  0  R  I.  410;  Behoonmaker  v.  Qilmore, 
102  U.  S.  118  [26 :  06]  ;  Marins  Ine,  Ch,  v. 
Dunham,  78  U.  8.  11  Wall.  1  [20:  00]; 
Jonee  v.  United  8tate$,  187  U.  a  202,  211 
[84:  601,  606].  In  each  of  the  cases  of 
United  8tate$  t.  Becans,  16  U.  8.  8  Wheat 
886  [4 .404],  and  of  Ckm,  ▼.  Psten,  12  Met.887. 
the  place  where  the  offense  was  conunitted 
was  in  Boston  Harbor ;  and  it  was  held  to  be 
within  the  lurisdiction  of  Msssschusetis.  ac- 
cording to  ttia  meaning  of  the  Statutes  of  tbs 
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United  States  which  punished  certain  crfTi 
committed  upon  the  high  seas  or  in  any  river, 
haven,  basin  or  bay  ''out  of  the  JuriadictioD 
of  any  particular  State."  The  test  applied 
in  Com.  V.  FUen,  which  was  decided  in  the 
vear  1847,  was  that  the  place  was  within  a 
bay  "  not  so  wide  but  that  persons  and  objects 
on  the  one  side  can  be  discerned  by  the  naked 
eve  bv  persons  on  the  opposite  side, "  and  was 
therefore  within  the  body  of  a  county.  In 
United Statee  v.  Bowm,  Marshall, CK  J., said : 
''The  jurisdiction  of  a  State  is  co-extensive 
with  its  territory ;  co-extensive  with  its  leg- 
islative power.  The  place  descrilx*d  ia  on- 
questionably  within  the  original  territory  of 
Massachusetts.  It  is  then  within  the  juris- 
diction of  Massachusetts,  unless  that  juris- 
diction has  been  ceded  to  the  United  States. " 
If  the  place  where  the  offense  charged  in  this 
case  was  committed  is  within  the  general  Ju- 
risdiction of  Massachusetts,  then,  according 
to  the  principles  declared  in  Bmith  v.  Mary- 
landy  the  Statute  in  question  is  not  repugnant 
to  the  Constitution  and  laws  of  the  United 
States. 

It  is  also  contended  that  the  jurisdiction 
of  a  State  as  between  it  and  the  United  States 
must  be  confined  to  the  body  of  counties ; 
that  counties  must  be  defined  according  to  the 
customary  English  usage  at  the  time  of  the 
adoption' of  tne  Constitution  of  the  United 
States;  that  by  this  usage  counties  were 
bounded  by  the  margin  of  the  open  sea :  and 
that,  as  to  bays  and  arms  of  the  sea  extend- 
ing into  the  land,  onlv  such  or  such  parts 
were  included  in  counties  as  were  so  narrow 
that  objects  could  be  distinctly  seen  from  one 
shore  to  the  other  by  the  naked  eye.  But 
there  is  no  indication  that  the  customary  law 
of  England  in  regard  to  the  boundanea  of 
counties  was  adopted  by  the  Constitution  of 
the  United  States  as  a  measure  to  determine 
the  territorial  jurisdiction  of  the  States.  The 
extent  of  the  territorial  lurisdiotion  of  Maa- 
sachusetts  over  the  sea  adjacent  to  its  coast  ia 
that  of  an  independent  nation ;  and,  except 
so  far  as  any  right  of  control  over  this  terri- 
tory has  been  granted  to  the  United  States, 
this  control  remains  with  the  State.  In 
United  Statee  v.  Bevane,  Marshall,  Ch,  /.,  in 
the  opinion,  asks  the  following  questions : 
''Can  the  cession  of  all  cases  of  admiralty 
and  maritime  jurisdiction  be  construed  into 
a  cession  of  the  waters  on  which  those  cases 
may  arise  T"    "As  the  powers  of  the  respect!  ve 

S^vemments  now  stimd,  if  two  citizens  of 
assachusetts  step  into  shallow  water  when 
the  tide  flows,  and  fight  a  duel,  are  thev  not 
within  the  jurisdiction,  and  punishable  by 
the  laws,  of  Massachusetts r  The  statutes  of 
the  United  States  define  and  punish  but  feii 
offenses  on  the  high  seas,  ami,  unless  other 
offenses  when  committed  in  the  sea  near  tba 
coast  can  be  punished  by  the  States,  there  ia 
a  large  immunity  from  punishment  for  acta 
which  ouffht  to  ba  punishable  as  criminal. 
Within  what  are  generally  recognized  as  the 
territorital  limits  of  States  by  the  law  of  na- 
tions, a  State  can  define  Its  boundaries  on  the 
sea  and  the  boundaries  of  its  counties ;  and 
by  this  test  the  Commonwealth  of  Massachu- 
setts can  include  Buziard's  Bay  within  the 
limits  of  its  counties. 
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The  statates  of  MaBsachusetts,  in  regard  to 
baira  at  least,  make  definite  boundaries  which, 
before  the  passage  of  the  statutes,  were  some- 
what indefinite ;  and  Rhode  Island  and  some 
other  States  have  passed  similar  statutes  de- 
fining their  boundaries.  Public  Statutes  of 
Rhode  Island  1882,  chap.  1,  §§  1,  2 ;  chap. 
8,  g  6 :  Gould  on  Waters,  g  16,  and  note.  The 
waters  of  Buzzard's  Bay  are,  of  course,  nav- 
igable waters  of  the  United  States  and  the 
jurisdiction  of  Massachusetts  over  them  is 
necessarily  limited  (Com,  v.  iTtTi^,  150  Mass. 
821,  5  L.  K.  A.  586)  ;  but  there  is  no  occasion 
to  consider  the  power  of  the  United  States  to 
regulate  or  control,  either  by  treaty  or  lejiris- 
lation,  the  fisheries  in  these  waters,  because 
there  are  no  existing  treaties  or  Acts  of  Con- 
gress which  relate  to  the  menhaden  fisheries 

mmm^  withlu  such  a  bay.  The  rights  granted  to 
'  British  subjects  by  the  Treaties  of  June  5, 
1854,  and  May  8,  1871,  to  take  fish  upon  the 
shores  of  the  United  States,  had  expired  be- 
fore the  Statute  of  Massachusetts  (Stat.  1886, 
chap.  192)  was  passed  which  the  defendant  is 
chmrg^ed  with  yiolating.  The  fish  commission 
was  instituted  **  for  the  protection  and  pres- 
erration  of  the  food  fishes  of  the  coast  oi  Uie 
United  States."  Title  51  of  the  Revised 
Statutes  relates  solely  to  food  fisheries,  and 
80  does  the  Act  of  1887.  Nor  are  we  referred 
to  any  decision  which  holds  that  the  other 
Acts  of  Congress  alluded  to  apply  to  fisheries 
for  menhaden,  which  is  founa  as  a  fact  in 
this  case  not  to  be  a  food  fish,  and  to  be  only 
▼aluable  for  the  purpose  of  bait  and  of  manu- 
facture into  fish  oil. 

The  Statute  of  Massachusetts  which  the  de- 
fendant is  charged  with  violating  is,  ^in 
terms,  confined  to  waters  **  within  the  juris- 
diction of  this  Conunonwealth ;"  and  it  was 
evidently  passed  for  the  preservation  of  the 
fish,  and  makes  no  discrimination  in  favor  of 
citizens  of  Massachusetts  and  against  .Jtizens 
of  other  States.  If  there  be  a  liberty  of 
flshinsT  for  swimming  fish  In  the  navigable 
waters  of  the  Unitea  States  common  to  the 
inhabitants  or  the  citizens  of  the  United 
States,  upon  whidi  we  express  no  opinion, 
the  Statute  may  well  be  coniBidered  as  an  im- 
partial and  reasonable  regulation  of  this 
lib^ty ;  and  the  subject  is  one  which  a  State 
may  well  be  permitted  to  regulate  within  its 
territory,  in  the  absence  of  any  regulation 
by  the  United  States.  The  preservation  of 
fish,  eyen  although  they  are  not  used  as  food 
for  human  beings,  but  as  food  for  other  fish 
which  are  so  UMd,  is  for  tlie  common  bene- 
fit ;  and  we  are  of  opinion  that  the  Statute  is 
not  repugnant  to  tne  Constitution  and  the 
laws  of  the  United  States. 

It  may  be  observed  that  g  4898  of  the  Re- 
vised Statutes  (a  re-enactment  of  g  4  of  the 
Joint  Resolution  of  Februarv  9,  1871)  pro- 
yides  as  follows,  in  regard  to  the  commission- 
er of  fish  and  fisheries:  "The commissioner 
may  take  or  cause  to  be  taken  at  all  times,  in 
the  waters  of  the  seacoast  of  the  United  States, 
where  the  tide  ebbs  and  fiows,  and  also  in  the 
wmters  of  the  lakes,  such  fish  or  specimens 
tberaof  as  may  in  his  judgment,  from  time 
to  time,  be  needful  or  proper  for  the  conduct 

191    of  his  duties,  any  law,  custom  or  usage  of 
Mkj  State  to  tbtf  oontnry  notwithstanding." 
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This  enactment  may  not  improperly  be  con- 
strued as  suggesting  that,  as  against  the  law 
of  a  State,  the  fish  commissioner  might  not 
otherwise  have  the  right  to  take  fish  in 
places  covered  by  the  state  law. 

The  pertinent  observation  may  be  made 
that,  as  Congress  does  not  assert,  by  lesisla- 
tion,  a  right  to  control  pilots  in  the  bavs, 
inlets,  rivers,  harbors  and  ports  of  the  United 
States,  but  leaves  the  regulation  of  that  mat- 
ter to  the  States  (Ooolev  v.  Bocurd  of  Wardens, 
58  U.  S.  12  How.  299  [18:  996]),  so,  if  it 
does  not  assert  by  affirmative  legislation  its 
right  or  will  to  assume  the  control  of  men- 
haden fisheries  in  such  bays,  the  riffht  to 
control  such  fisheries  must  remain  with  the 
State  whidi  contains  such  bays. 

We  do  not  consider  the  question  whether 
or  not  Congress  would  have  the  right  to  con- 
trol the  menhaden  fisheries  which  Uie  Statute 
of  Mafl»achusetts  assumes  to  control ;  but  we 
mean  to  say  only  that,  as  the  right  of  control 
exists  in  the  State  in  the  absence  of  the  afiton- 
ative  action  of  Congress  taking  such  control, 
the  fact  that  Congress  has  never  assumed  the 
control  of  such  fisheries  is  persuasive  evidence 
that  the  right  to  control  them  still  remains 
in  the  State. 

Jiidfffnent  affinned. 


MUTUAL   RESERVE   FUND   UFB   AS- 
SOCIATION, Plff.  in  Err., 

SARAH  C' HAMLIN. 

(Bee  8.  G.  Beporter*s  ed.  907-806 J 

NoHee  ef  a$9es$ment  hy  inturcmee  eompany, 
when  neeesaarit-^failure  to  give  notie&^foT- 
feUurefoT  nonpayment— 4ea%9er  of  righte, 

L  Where  one  insured  Is  entitled  to  notice  of  an 
■wimwinrinf.  which  will  become  due  thirty  days 
after  notice,  and  such  notice  is  not  given,  the 
ssBBSuneDt  does  not  become  as  to  him  due,  and 
he  does  not  cease  to  be  a  member  of  the  anocia- 
tion  by  reason  of  his  failure  to  pay  It. 

S.  Where  the  constttutioa  of  an  anooiatlon  r^ 
quires  a  member  fSIUoff  to  receive  notice  of  an 
anesBment  to  advise  the  asBoctatlon  of  the  fact, 
this  does  not  excuse  the  association  for  Its  faUure 
to  give  him  notice  of  the  aneasment. 

tf.  Where  It  Is  the  duty  ot  an  Insurance  company 
to  give  notice  of  an  asseasment  to  a  member.  It 
cannot  dalm  a  forfeiture  for  nonpayment  of  the 
asaeannent  without  showing  that  that  duty  waa 
performed;  where  there  Is  evidence  on  both  sides, 
the  question  Is  one  for  the  jury. 

4  Where  an  insurance  asKMSlation  claims  that  a 
member^  rights  were  forfeited  by  his  faUure  t» 
pay  an  asaeasment,  an  attempt  by  him  to  be  re> 
Instated  by  act  of  the  association  Is  no  waiver  of 


Nora.— ^  toforfettmn  ef  pcUoyfor  mmpaiifment 
of  prenHum;  «ociiMr,-see  noU  to  Thompson  v» 
Knickerbocker  L.  In«.  Co.  S6cT66w 

Tftot  miireprnflfitaMoii  or /VumdetttotetpoKoy,  see- 
noCci  to  ITLanahan  v.  Unlverml  Ins.  Oo.T:96;  Ool» 
umtlan  Ins.  Go.  v.  Lawrence,  I'Mk 

ineamofrnMOe.  Bee  note  to  Mutual  L.  Ins.  Oo.  v. 
Terry,  tum. 
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the  rlgliti  be  had  as  a  member,  no  notice  of  the 
aaMtament  bavlnff  been  ffiyen  to  him. 

[No.  184.] 
Argwd  Mmrth  t,  S,  1891.    Decided  March  2S. 

1891. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut  to 
review  a  judgment  in  favor  of  plaintifif,  the 
beneficiary  in  a  contract  of  insurance,  upon 
the  certificate  of  life  insurance.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Meesrs.  Alfred  Taylor  and  Frederick  8, 
Parker,  for  plaintiff  in  error: 

Punctuality  in  the  payment  of  premiums  of 
a  life  insurance  policy  is  of  the  Tery  essence  of 
the  contract. 

HoUy  V.  Metropolitan  L.  In$.  Oo.  7  Cent 
Rep.  268,  106  N.  Y.  487. 

The  time  of  payment  is  material  and  of  the 
essence  of  the  contract 

New  TorkJUIm.  Oo.  t.  SuUfum,  88  U.  S.  24 
(28;789). 

The  preliminary  proofs  are  admissible  against 
the  insured  and  on  behalf  of  the  company. 

Mutual  Ben.  L.  Ins.  Oo,  t.  Newton,  89 
U.  S.  22  Wall.  82  (22:798);  F^dval  t.  Nan- 
eon,  7  EDg.  L.  <&  Eq.  588. 

The  constitution  and  by-laws  are  a  part  of 
a  policy  contract.  It  is  error  to  introduce  a 
part  of  a  contract  against  objection. 

lAiMrue  V.  Rowland,  7  Barb.  107;  American 
Underwriten  Asao.  ▼.  George,  97  Pa.  288;  Ljf- 
eomino  F.  Ins.  Co.  v.  Starrs,  97  Pa.  801. 

Undisputed  questions  of  foct  raise  questions 
of  law  for  the  court  only  to  decide. 

Bickles  v.  Flanagan,  79  N.  Y.  224;  DwigM 
V.  Qermania  L.  Ins.  Oo.  4  Cent.  Rep.  529,  108 
N.  Y.  841. 

Proof  that  insured  never  received  the  notice 
does  not  relieve  from  the  consequence  of  the 
nonpayment. 

Efpstein  t.  Mutual  Aid  db  Ben.  L.  Ins.  Amso. 
28  La.  Ann.  988. 

The  constitution  and  by-laws  of  plaintiff  in 
error  are  binding  upon  its  members. 

May,  Ins.  §  552;  Splawn  v.  Chew,  80  Tez. 
682;  Bauer  Y.  Samson  Lodge,  102  Ind.  262; 
Miller  v.  HiUtborough  Mutual  Assur.  Asso.  1 
Cent  Rep.  446,  47  N.  J.  L.  898;  BeUenberg  t. 
District  No.  1, 1.  0.  qfB.  B.  94  N.  Y.  680;  BMop 
T.  Grand  Lodge,  48  Mun.  472;  Sanger  v.  Botu- 
schUd.  60  Hun,  157;  Simeral  v.  Dubuque  Mut. 
F.  Ins.  Oo.  18  Iowa,  822;  BbUand  ▼.  Taylor, 
111  IndL  121,  9  West  Rep.  606;  Mitchear.  Ly- 
coming  Mut.  Ins.  Oo.  61  Pa.  402;  Fugure  v. 
St.  Joseph's  Mutual  Aw.  46  Yt  862;  Ful- 
ler T.  Madison  Mut.  Ins.  Oo.  86  Wis.  608; 
Gray  ▼.  National  Ben.  Asso.  9  West  Rep. 
289,  111  Ind.  681. 

Where  facts  ezcuaing  the  performance  of  a 
condition  precedent  are  reliea  on  as  a  ground  of 
recoveiy  they  must  be  stated  in  the  complaint 

KeUeyr.  Upton,  5  Duer,  842;  ShulU  v.  Dupuy, 
8  Abb.  Pr.  252;  Garvey  v.  Fowler,  4  Sandf  666; 
McKyring  v.  BuaAtN.  Y.  297, 804. 

Messrs.  CIum.  £•  Perkins  and  Solomon 
Lneast  for  defendant  in  error: 

There  is  a  presumption  of  fact  that  letters 
mailed  reacii  their  address. 

1  Oreeni.  £v.  %  40;  Huntley  t.  Whittier,  106 
Mass.  892;  Briggs  v.  Hereey,  180  Mass.  186: 
Bosenthal  t.  Walker,  111  U.  8. 198  (28:898). 
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If  the  defendant  asks  for  a  verdict  io  bis 
favor  at  the  doee  of  the  plaintiiTs  case,  azKl  it 
is  refused,  and  he  then  introduces  evideooe  on 
his  side  of  the  case,  he  thereby  waives  this 
motion,  and  the  refusal  to  grant  it  cannot  be 
assigned  to  error. 

Robertson  v.  Perkins,  129  U.  8.  288  (82:686); 
Accident  Ins.  Oo.  v.  Orandal,  120  Q.  a  6d7 
(80:740). 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court : 

This  action  is  based  upon  a  certificate  of 
life  insurance.  There  was  a  verdict  and 
judgment  in  favor  of  the  plaintiff,  the  bene- 
ficiary in  the  contract  of  insurance.  The 
refusal  of  the  court  to  direct  a  verdict  for 
the  defendant  and  its  ruling  upon  questions 
of  law  occurring  at  the  trial  constitute  the 
general  grounds  upon  which  a  reversal  of 
Uie  iudffment  is  sought. 

The  Mutual  Reserve  Fund  Life  Associ- 
ation, the  defendant  below,  was  organized 
under  the  laws  of  New  York  ^'to  promote 
the  well-beinf;  of  its  members  and  to  fur  lish 
substantial  aid  to  their  families  or  as&i^na 
in  the  event  of  a  member's  death."  Its 
constitution  and  by-laws,  in  force  January 
11,  1888,  provided  that  within  ninety  days 
after  receiving  satisfactory  notice  and  proof 
of  the  death  of  a  member,  the  Association 
should  pay  to  the  beneficiary  named  on  its 
books,  or  to  his  or  her  assigns  or  legal  rep- 
resentatives, the  amount  due  according  to  the 
terms  of  the  certificate  of  membership ;  and 
that  seventy -five  per  cent  of  all  net  death 
assessments  received  by  the  Association 
should  go  into  the  ** death  fund, ''—the  bal- 
ance, together  with  the  net  earnings  of  the 
Association,  constituting  the  **  reserve  fund,  ** 
no  part  of  which  could  be  used  for  expenses. 
They  also  provided :  **  On  the  first  days  of 
February,  May,  August  and  November  (or  rj 
at  such  other  periods  as  the  board  of  directors 
may  determine)  an  assessment  shall  be  made 
upon  the  entire  membership  in  force  at  the 
date  of  the  last  audited  death  claim  prior 
thereto  for  sudi  a  sum  as  the  executive  com- 
mittee may  deem  sufficient  to  meet  the  exist- 
ing claims  by  death,  the  same  to  be  appor- 
tion^ among  the  members,  according  to  the 
age  of  each  member,  as  per  the  rates  named 
in  the  certificate  of  memoership,  and  the  net 
amount  received  from  such  assessments  (less 
twenty-five  per  cent  to  be  set  apart  for  the 
reserve  fund)  shall  go  into  the  death  fund. 
A  member  wiling  to  receive  a  notice  of  an 
assessment  on  or  Sef ore  the  first  days  of  Feb- 
ruary, May,  August  and  November,  for  his 
share  of  the  losses  occurring  during  the  time 
specified,  it  shall  be  his  dutv  to  notify  the 
home  office  in  vniting  of  sucn  fact.  A  fail- 
ure to  pay  the  assessment  within  thirty  days 
from  the  first  days  of  February,  May,  August 
and  November  (or  at  such  periods  as  may 
be  named  by  the  directors)  shall  work  a  for- 
feiture of  membership  in  this  Association 
with  all  rights  thereunder.  The  provisions 
of  this  amendment  shall  take  effect  on  and 
after  August  1,  1888."  Further:  ''If  any 
member  msM  neelect  to  pay  any  dues  or  as- 
sessments when  due,  or  if  any  of  the  condi* 
tions  are  violated  upon  which  the  oertificats 
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of  nicinlKrrship  is  issued,  then  and  in  every 
fiudi  cu«e  such  membership  sliall  at  once  cease 
and  determine  and  all  payments  made  thereon 
thai]  be  forfeited  to  the  Association,  but  the 
executive  committee  shall  have  the  power  to 
reinstate  such  delinquent  member  at  any 
time  within  one  year  for  good  cause  shown 
tml  upoD  satisfactory  evidence  of  good  health 
and  upon  payment  of  all  delinquent  dues 
tnd  assessments." 

The  certificate  of  insurance  here  in  suit 
was  executed  Julv  26,  1888.  It  contains, 
amoD£  others,  the  following  provisions :  ^  In 
ooQsioeration  of  the  statements,  representa- 
tions and  warranties  contained  in  the  appli- 
cation for  this  certificate  of  membership, 
and  of  the  admission  fee  paid,  and  of  the 
dues  to  be  paid  for  expenses  on  or  before  the 
thirtieth  day  of  June  in  every  year  during 

^i  the  continuance  of  this  certificate,  and  of  all 
mortuary  assessments,  as  per  table  indorsed 
hereon,  payable  at  the  principal  office  of  the 
AsBociation,  in  the  Cit^  of  New  York,  within 
thirty  days  from  the  date  of  each  notice,  the 
Mutual  Keserve  Fund  Life  Association  does 
hereby  receive  Henry  H.  Hamlin,  of  Nor- 
wich, County  of  New  London.  State  of  Ck)n- 
oecticut,  as  a  member  of  said  Association. 
Whenever  the  death  fund  of  the  Association 
is  insufficient  to  meet  the  existing  claims  by 
death,  an  assessment  shall  be  made  upon  the 
entire  membership  in  force  at  the  date  of  the 
Ust  death,  the  same  to  be  apportioned  among 
the  members  according  to  the  age  of  each 
member,  for  such  sum  as  the  executive  com- 
mittee may  deem  sufficient  to  cover  said 
claims,  and  the  net  amount  received  from 
loch  assessment  (less  twenty -five  per  cent  to 
be  set  apart  for  the  reserve  fund)  shall  go 
into  the  death  fund.  Within  ninety  days 
after  receipt  of  satisfactory  evidence  to  the 
Association  of  the  death  of  the  above-named 

'  member  during  the  continuance  of  this  cer- 
tificate of  membership  there  shall  be  payable 
to  Sarah  C.  Hamlin  (wife),  of  Norwich, 
Ooun^  of  New  London,  State  of  Connecti- 
cut, if  living  at  the  time  of  said  death, 
otherwise  to  Uie  legal  representatives  of  said 
member,  the  sum  of  ten  thousand  dollars  from 
the  death  fund  of  the  Association  at  t^ie  time 
of  said  death  or  from  any  moneys  thitt  shall 
he  realized  to  the  said  fund  from  the  next 
meesment,  to  be  made  as  hereinabove  set 
forth,  and  no  claim  shall  be  otherwise  due 
or  payable  except  from  the  reserve  fund 
as  hereinafter  provided."  ''This  certificate 
.  .  .  shall  be  subject  to  all  the  provisions 
tnd  stipulations  contained  in  the  constitution 
iod  by-laws  of  this  Association,  with  the 
imeodments  thereto."  Upon  the  subject  of 
notices  by  the  Association  to  members,  the 
certificate  provided  :  **  A  notice  addressed  to 
i  member  at  his  post-office  address  as  appear- 
ing upon  the  books  of  the  Association,  ac- 
cming  to  its  usual  course  of  business,  shall 
be  deemed  a  sufficient  notice ;  and  proof  of 
mailing  same,  according  to  the  usual  course 
of  business  of  said  Association,  shall  consti- 
tute and  be  deemed  and  held  sufficient  proof 
of  compliance  herewith  on  the  part  of  said 
Anociation. "  The  same  provision  as  to  no- 
tice was  in  the  oonstitation  of  the  Associ- 
ition. 

119  U.S. 


The  certificate,  by  its  terms,  was  to  become 
null  and  void  if  any  of  the  payments  pro- 
vided for  in  it  were  not  made,  "when  due,* 
at  the  office  of  the  Association  in  New  York, 
or  to  one  of  its  agents  furnished  with  a  re- 
ceipt signed  by  its  president,  secretary  or 
treasurer. 

It  was  in  proof  that  mortuary  assessments 
were  made  four  times  a  year  up  to  August 
1,  1883.  But  by  a  resolutioii  of  the  boara  of 
directors,  adopted  July  11,  1888,  it  was  de- 
clared that  **  hereafter  the  stated  periods  for 
making  the  mortuary  assessments  upon  the 
members  of  this  Association  under  the  pro- 
visions of  the  constitution  shall  be  the  first 
week  days  of  February,  April,  June,  August, 
October  and  December.*^  Notice  of  this 
amendment  of  the  constitution  was  duly 
mailed  to  Hamlin  at  his  address  appearing 
on  the  books  of  the  Association,  along  with 
notices  of  mortuary  assessments  made,  re- 
spectively, August  1,  1883,  October  1,  1888, 
December  1,  1888,  February  1,  1884,  and 
April  1,  1884.  He  became  insane  in  the  fall 
of  1883,  and  in  November  of  that  year  was 
removed  to  a  hospital  for  treatment---remain- 
ing  in  that  condition  until  his  death,  which 
occurred  February  15,  1885.  It  was  admitted 
at  the  trial  that  all  mortuary  assessments 
against  him  prior  to  and  including  Uiat  of 
April  1,  1884,  were  paid,  and  that  there  was 
an  assessment  upon  him  of  $16  on  the  2d  of 
June,  1884. 

It  was  averred,  in  the  defendant's  answer, 
among  other  things,  that  due  notice,  accord- 
ing to  its  usual  course  of  business,  of  the 
mortuary  assessment  of  June  2,  1884,  was 
mailed  at  New  York,  postage  paid,  directed 
to  the  insured  at  his  post-office  address  as 
appearing  upon  the  books  of  the  Association, 
namely,  **Mrs.  H.  H.  Hamlin,  Norwich, 
Connecticut ;"  that  no  information  was  given 
to  it  from  any  source  of  any  failure  to  receive 
such  notice ;  and  that  by  reason  of  the  non- 
payment of  that  assessment  within  the  pre- 
scribed time,  Hamlin  ceased  to  be  a  member 
of  the  Association,  and  the  certificate  held 
by  him  became  null  and  void.  To  this  the 
plaintiff  replied  that  notice  of  such  assess- 
ment was  not  mailed  or  sent  to  the  insured 
or  to  her,  nor  received  by  either;  that  not 
until  September,  1884,  did  she  hear  of  the 
June  assessment ;  that  immediately  after  ob- 
taining information  of  it,  namely,  on  the  6th 
day  of  September,  1884,  she  offered  to  the 
defendant  the  amount  due  on  that  and  all 
subsequent  assessments,  but  the  latter  refused 
to  receive  the  same,  claiming  that  the  cer- 
tificate of  insurance  had  become  void,  and 
that  the  insured  was  no  longer  a  member  of 
the  Association.  It  was  in  proof  that  such 
an  offer  was  in  fact  made  and  refused ;  that 
similar  offers  were  made  October  6.  1884,  and 
every  two  months  thereafter,  each  of  which 
was  likewise  refused  upon  the  ground  that 
Hamlin  had  forfeited  his  membership  in  the 
Association^ 

In  December,  1884,  application  was  made 
to  the  Association  (by  whom  does  not  ap- 
pear) in  the  name  of  Hamlin  for  his  rein- 
statement as  a  member.  The  application 
was  denied.  This  fact  was  also  pleaded  in 
bar  of  the  action. 

in 
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By  the  tenns  of  the  contract  the  certificate 
of  insurance  issued  to  Hamlin  became  null 
and  void,  if  he  failed  to  pay,  when  due,  at 
the  office  of  the  defendant,  in  the  City  of 
New  York,  or  to  its  agent,  furnished  with 
the  proper  receipt,  any  assessment  upon  him. 
An  assessment  became  due  and  payable 
"within  thirty  days  from  the  date  of  each 
notice,"  that  (s,  from  the  date  of  the  notice 
of  sudi  asssessment  But  if  the  insured  was 
entitled,  of  riirht,  to  notice— at  least  in  the 
form  prescribed  by  the  contract,  namely,  by 
mail,  according  to  the  defendant's  usual 
course  of  business— and  such  notice  was  not, 
in  fact,  given,  the  assessment,  as  to  him, 
did  not  Mcome  due  and  payable,  and  he  did 
not  cease  to  be  a  member  of  the  Association 
by  reason  of  his  failure  to  pay  it.  That  he 
was  entitled  to  notice  is  too  clear  to  admit 
of  dispute.  The  clause  in  the  defendant's 
constitution  making  it  the  duty  of  "  a  mem- 
ber failing  to  receive  a  notice  of  an  assess- 
ment," on  or  before  certain  days,  to  advise 
the  Association  of  tiie  fact,  and  the  clause  in 
both  the  constitution  and  the  certificate  of 
insurance,  declaring  that  notice  directed  to 
the  insured,  according  to  his  address  as  ap- 
pearing upon  its  books,  and  mailed  to  him 
according  to  its  usual  course  of  business, 
should  be  deemed  and  held  sufficient  proof 
of  compliance  on  the  part  of  the  Association, 
necessarily  imply  that  it  was  the  duty  of  the 
Association  to  give  notice  of  mortuary  assess- 
ments. It  is  true,  the  insured  was  informed 
by  the  defendant's  constitution,  as  amended 
Julv  11,  1888,  subject  to  which  tiie  contract 
of  insurance  was  executed,  that  assessments 
would  regularly  be  made  in  February,  April, 
June,  August,  October  and  December,  or  at 
such  other  periods  as  the  directors  ifiight  de- 
termine. But  if  the  Association  was  bound 
to  make  assessments  in  those  months,  whether 
made  necessary  or  not  by  its  financial  condi- 
tion, still  the  insured  could  not  know,  in 
advance,  the  amount  of  an  assessment;  for 
such  amount  depended  upon  the  state  of  the 
**  death  fund, "  the  determination  of  the  execu- 
tive committee  as  to  the  sum  required  "to 
meet  the  existing  claims  by  death, "  and  the 
apportionment  oi  that  sum  among  members 
according  to  t^eir  respective  ages  and  tJ^e 
rates  specified  in  the  certificates  of  member- 
ship. Now,  it  is  contended  that  the  failure 
of  the  insured,  in  this  case,  to  inform  the 
defendant  in  writing  that  he  had  not  received 
notice  of  the  assessment  of  June  2,  1884,  was 
alone  sufficient  to  forfeit  his  memberahip. 
This  suggestion  necessarily  proceeds  upon 
the  ground  that  the  Association  had  no  ais- 
cretion  but  to  make  an  assessment  on  that 
day,  and  that  the  insured  must  be  held  to 
have  known  that  one  was  made,  although  he 
could  not  have  knowledge  of  its  amount. 
This  construction  of  the  defendant's  consti- 
tution and  by-laws  may  well  be  doubted. 
We  incline  to  the  opinion  that  the  Associa- 
tion was  not  requinS  to  make  an  assessment 
except  when  tne  condition  of  the  "death 
fund*  made  it  necessary  to  raise  money  to 
meet  existing  claims  by  death.  The  con- 
tract-Hidopting  almost  literally  the  words 
of  the  constitution — required  an  assessment 
*  whenever  the  death  fund  of  the  Association 
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is  insufficient  to  meet  the  existing  dainilf 
death,"  and  "for  such  soms  as  the  ezaealh| 
committee  may  deem  sufficient  to  oofcr 
claims. "  This  would  indicate  that  sa 
ment  should  not  or  would  not  be  made 
rendered  necessary  by  the  cooditioo  of  it$ 
death  fund.  Be  this  as  it  may,  the  dutyiap 
|H)sed  upon  the  insured  to  infotm  the  tQm> 
pany  of  his  failure  to  receive  notioe  of  m 
assessment  was  neither  expressly,  norbj 
essary  implication,  made  a  eatkUU^m  of 


contract,  the  nonjierformanoe  of  which 
cause  a  forfeiture  of  membership  and  pnvioM 
payments.  If  the  defendant  did  not 
an  assessment,  information  in  writing 
the  insured  that  he  had  not  reoeived 
of  one  would  have  been  an  idle 
If  it  made  one,  and  did  not  give  the  ii 
notice  of  it— at  least  in  the  mode  pnscribed^ 
his  failure  to  inform  the  Assoclatioo  tfast  l| 
had  not  received  notice  of  such  umtmmmi 
was  immaterial  and  could  not  excuse  ill 
failure  to  give  the  required  notice. 

Did  the  defendant  give  notioe  to  the  1^ 
sured  of  the  assessment  of  June  8,  18BII 
That  is  the  controlling  question  in  the  cmk 
The  court  instructed  the  Jury  that  it  wsi  Ml 
incumbent  upon  the  defendant  to  pnyve  s^f» 
thing  more  than  that  it  mailed  a  notioe  d 
the  assessment  to  the  insured  according  tohb 
address  and  its  usual  course  of  busineee,  ai 
that  fact  being  proved  it  was  entitled  let 
verdict,  whether  the  insured  received  the  i^ 
tice  or  not.  Whether  the  clause  in  the  01^ 
tificate  of  insurance  relating  to  noUoe  meat 
anything  more  than  that  proof  of  maiHsg  a 
notice  according  to  the  defendant's  mm 
course  of  business,  directed  to  the  insured  el 
his  post-office  address  as  appearing  upoa  Ml 
books,  made  a  prima  facie  case  of  oonqdli 
ance  upon  its  pturt  with  the  terms  of  the  ooi- 
tract,  leaving  the  insured  to  prove,  in  oriv 
to  prevent  a  forfeiture  of  his  membenhij^ 
that  the  notice  was  not  in  fact  reoeiTod  ^ 
or  for  him,  we  need  not  determine.  Tbe  de- 
fendant obtained  the  most  favorable  oonaUM 
tion  of  the  contract  to  which  it  was  entitM 
under  any  view,  and  the  only  question  opsi 
to  it  upon  this  writ  of  error  is  whether  tkl 
court  ^rred  in  holding  that  the  burdea  d 
proof  was  upon  it  to  show  that  a  notioe  pm 
erly  directed  was  mailed  according  to  ll 
usual  course  of  business.  We  are  of  opliiei 
that  upon  this  point  no  error  was  commitleA 
As  the  insured  was  not  bound  to  pay  sb  m 
sessment  of  which  notice  was  not  given,  i 
least  in  the  mode  designated,  and  as  the  dt^ 
to  (rive  such  notice  was,  necessarily,  npei 
the  defendant,  it  could  not  claim  a  foifeim 
except  upon  showing  that  that  daty  «■ 
performea.  But  the  contention  is,  tut  III 
proof  of  such  mailinff  was  so  overwhelseim 
that  the  court  erred  In  refusing  to  ineMri 
the  jury  to  find  a  verdict  in  its  favor.  W< 
do  not  concur  in  this  view.  Without  rel0 
ring  to  the  evidence  in  detail,  we  coolell 
ourselves  with  saying  that  upon  the  iaenstf 
to  whether  notice  was,  in  fact,  mailed,  fl 
claimed  by  the  defendant,  there  was  uildeeW 
both  ways.  The  case,  upon  this  p<^Bt,  IM 
peculiarly  one  for  the  Jury. 

In  this  connection,  it  may  be  obserted  IW 
while  the  defendant  claims  a  forfeitofs  d 
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the  oontnot  by  reaaon  of  the  failure  of  the 
inaored  to  p^  the  Jane  aaseaBinent  within 
tiiirty  dajB  after  notice  thereof  waa  mailed 
to  him,  — which  its  offlcera  testified  must,  ac- 
cording to  the  naual  conrae  of 'busineaa,  have 
been  on  the  evening  of  Mav  81,  1884, — in  ita 
anawer,  verified  by  the  oath  of  its  president, 
it  stated  that  mortnary  assessments  were 
made  npon  the  insured  on  the  first  daya  of 
▲nguat,  October  and  December,  1884,  and 
that  it  mailed  to  him  notices  of  each  of  those 
aaaeaamenta ;  that  he  failed  to  pay  any  one 
of  them ;  and  that  by  reason  of  each  one  of 
SQch  failures  the  certificate  became  void. 
According  to  the  theory  of  the  defense  as  thus 
discloaed  oy  the  answer,  it  may  well  be  in- 
quired why  the  defendant  treated  the  insured 
aa  a  member  of  the  Association  after  the  time 
when,  according  to  its  present  contention, 
he  had  forfeit^  his  right  of  membership? 
And  why  did  it  refuse  in  September  to  accept 
payment  of  all  previous  unpaid  assessments, 
and  yet,  in  Oc^ber,  and,  again  in  Decem- 
ber, make  further  assessments  upon  him  as  a 
member?  Notwithstanding  the  above  alle- 
gi^ona  in  the  answer,  it  was  not  claimed  at 
the  trial  that  notices  of  assessments  subse- 
quent to  that  of  June  were  mailed  to  the  in- 
sured. The  case  went  to  the  jury  upon  the 
issue  aa  to  whether  notice  of  the  June  assess- 
ment was  mailed  to  the  insured ;  the  court 
ruling  that  if  it  was  so  mailed,  the  defend- 
ant waa  entitled  to  a  verdict.  This  could 
have  occurred  on!  v  upon  the  ground  tliat  the 
defendant  was  mistalien  when  it  alleged  in 
ita  answer  that  notices  of  assessments  made 
in  August,  October  and  December  were 
mailed  to  the  insured.  We  suppose  the  fact 
to  be  that  no  assessments  were  made  in  those 
months  upon  Hamlin;  and  the  defendant 
would  have  appeared  to  better  advantage  if 
*t  had  modified  of  record  those  parts  of  its 
ferified  answer  averring,  not  only  that  assess- 
ments were  made  in  those  months  upon  Ham- 
lin, but  Uiat  notices  thereof  were  mailed  to 
him.  The  whole  Question  of  mailing  was 
n  left  in  such  condition  by  the  proof  that  it 
would  liave  been  error  to  take  it  from  the 

Siome  stress  is  laid  upon  «^  fact  that  an 
application  was  made  in  December,  1884,  in 
the  name  of  the  insured,  for  reinstatement  as 
a  member  of  the  Association.  When  informa- 
tion of  the  June  assessment  was  received  by 
Mrs.  Hamlin,  the  beneficiary  in  the  contract  of 
insurance,  in  September,  1884,  she  promptly 
offered,  through  a  friend,  to  pay  all  previous 
unpaid  assessments  upon  the  insured.  The 
defendant  refusing  to  accept  such  payment, 
and  denying  Uiat  the  insured  was  any  longer 
one  of  its  members,  the  attempt  was  made  to 
have  him  reinstated  by  the  act  of  the  Asso- 
ciation. That  attempt — evidently  made  to 
avoid  litigation— cannot  be  regarded  as  a 
waiver  of  the  rights  the  insured  had  as  a 
member :  for  those  rights  were  not  forfeited 
by  bis  fkilure  to  pay  the  assessment  of  June 
2,  1884,  the  only  one  in  question,  notice  of 
which,  aa  the  jury  found,  was  not  given  as 
leauired  by  the  contract. 

Numerous  other  points  have  been  made  on 
behalf  of  the  defendant  But  thev  are  the 
merest  technicalities,  in  no  wise  involving 
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the  substantial  righta  of  the  parties.  We  do 
not  feel  obliged  to  extend  this  opinion  bj  a 
discussion  of  questions  of  that  cnaraotsr. 

We  find  no  error  of  law  in  the  racord,  and 
thsJftdgmeiUitqfflrmed, 


B.  8.  BTHBRmOB,  i\f.  in  Err., 

8FERRT,  WATT  ft  QARVBR.  ^ 

(See  &  a  Baportei^  ed.  Sas-JTS.) 

JuriMeUon  cf$uU  againti  United  8tate$  mar- 
thal-'-ehattel  martgagei  noi  equivalent  to  ger^ 
eral  aefignment—Sktte  may  determine  wUtd- 
ityqf  chattel  mortgagee—when  chattel  mortgage 
ie  talid  in  Jova. 

L  This  ooort  has  jurisdlotion  of  a  satt  against  a 
Unttad  States  marshal  tor  takUis  goods  6n  a  writ 
of  attaobment  issued  out  of  a  United  States  oourt* 
as  defendant  claims  the  protection  ot  an  au^ 
thorlty  ezerdsed  under  the  United  States. 

S.  Ohattel  mortgases  on  the  stddk  of  goods,  notes 
and  aooounts  of  a  retail  dealer  are  not  equivalent 
to  a  general  assignment  for  the  benefit  of  oredi- 

Nora.— jlf  to  thatUH  mofigaoe  aUowHig  powawton 
and  sale  cf  goods;  whether  void  or  not^—eee  nou  to 
Boblnson  v.  Elliott,  8S:  788. 

As  to  neeessUy  of  Wng  ehatui  mortaaoes;  aoatnst 
whom  they  need  not  he  jOedr-eoe  note  to  Herryf  ord 
V.  Davis,  28: 180. 

Ohatt«l  morf  (70010,  lo^eniKKd  or  fioC,/or  mort0a0or  ba- 
ing  permitted  to  remain  in  powewton  of^d  aeU  the 
goods^  for  his  own  beneM%  or  that  of  mortgagee, 

A  ohattel  mortgage  is  not  void  as  a  matter  of  law 
because  it  permits  mortgagor  to  remain  in  posMS- 
sion  and  sell  the  goods  in  the  ordinary  oourse  of 
business.  Blanohard  v.  Oookts  4  New  Bng.  Rep.  88, 
144BfasB.Sa7. 

A  ohattel  mortgage  which  permits  the  mortgaged 
chattels  to  be  converted  into  money  for  the  sole 
use  and  benefit  of  the  mortgagor  is  void  oh  (nttio  as 
to  creditors  and  incumbrancers.  Brasher  v.  Ohria- 
tophe,10Ck>lo.288. 

A  mortgage  upon  a  stock  of  goods  to  be  left  in 
the  possession  of  the  mortgagor  for  sale,  which 
permits  new  stock  to  an  uncertain  limit  to  be  added 
from  time  to  time,  and  which  attempts  to  cover  the 
entire  stock,  however  large  it  may  become,  is  in- 
valid.  Byrdv.  Forbes,  8  Wash.  Terr.  818. 

Possenlon  of  a  stock  of  merchandise  by  the 
mortgagor,  with  power  to  sell  and  retail  the  same, 
without  requiring  the  profits  to  be  applied  on  the 
mortgagee^  debt^  renders  the  mortgage  absolutely 
void  as  to  attaching  creditors  of  the  mortgagor, 
Huschle  V.  Morris,  181  IlL  667,  affirming  20  lU.  App. 
484;  Moser  v.  (3aes,  88  Mo.  App.  480;  Krats^r  v. 
Busob,  88  Mo.  App.  440. 

A  provision  in  a  chattel  mortgage,  which  reserves 
to  the  mortgagor  the  right  untO  condition  broken 
to  retain  possession  of  the  mortgaged  property, 
and  to  sell  it  in  the  ordinary  course  of  business,  but 
requires  him  to  pay  to  the  mortgagee  the  net  pro- 
ceeds of  sales,  does  not  render  the  mortgage  fraud- 
ulent per  se,  but  makes  a  question  for  the  jury. 
Manhattan  Brass  Oo.  v.  Webster  Glass  ft  Q.  Oo.  ST 
Mo.  App.  148;  Simis  v.  Hodge,  60  Hun,  410,  affirmed 
in  121  N.  Y.  871,  mem.;  Langert  v.  Brown,  8  Wash. 
Terr.  102;  Nicholson  v.  Golden,  27  Mo.  App.  188. 

A  provision,  in  a  mortgage  of  a  stock  of  goods, 
immediately  following  a  covenant  to  keep  the 
property  insured,  to  the  effect  that  the  mortgagor 
.is  to  keep  about  tte  same  amount  of  stock  on  hand, 
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ton  and  therefore  void  under  the  state  law  re- 
•peotlnff  asBignments  havinir  preferences  in  them. 

t.  Bach  State  has  a  right  to  determine  tor  itself 
the  validity  of  chattel  mortgages  executed  there- 
in, and  this  court  will  accept  the  settled  law  of 
each  State  as  decisive  on  that  subject. 

4.  In  Iowa  a  chattel  mortgage  given  by  a  merchant 
on  his  stock  of  goods,  and  those  afterwards 
bought,  to  secure  debts  not  due,  which  upon  its 
face  contains  no  reservations  for  the  benefit  of 
the  mortgagor  and  gives  him  full  power  to  take 
possession,  is  not,  as  matter  of  law,  invalidated 
by  a  parol  understanding  at  the  time  of  its  execu- 
tion that  the  mortgagor  may  go  on  selling  the 
goods  in  the  ordinary  way  and  use  the  proceeds 
of  his  daOy  sales  to  support  himself  and  to  keep 
up  the  stock  by  purchases,  applying  the  surplus 
to  pay  the  mortgage  debt. 

IKo.  186.1 

BubmiUed  March  t,  1891.    Deeided  March  iS, 

1891. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  reyfew  a  Judgment  of  that 


court  afllrminff  a  judgment  of  the  Circuit 
Court  of  Polk  County,  Iowa,  in  favor  of  plain- 
tiffs,  mortgagees,  for  the  value  of  goods  mort- 
gaged, against  a  United  States  marshal  who 
took  the  goods  on  attachment.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mewr».  F.  W.  Lehmann  and  N.  W.  Bliss^ 
for  plaintiff  in  error: 

This  court  has  jiulsdictton  of  the  contro- 
versy, because  a  federal  question  is  involved. 

Buck  V.  Oolbath,  70  U.  S.  8  Wall.  834  (18r 
257);  LyUe  v.  Arkansaa,  68  U.  S.  22  How.  19^ 
(16:  306);  Martin  v.  Hunter,  14  U.  S.  1  Wheat. 
304, 857  (4:  97, 110);  ^%nM  v.  Maryland,  10  U. 
S.  6  Cranch,  286  (8:  225). 

The  mortgages  in  question  were  clearly- 
fraudulent  as  to  creditors. 

Robinson  v.  EUiott,  89  U.  S.  22  Wall.  51S 
(22:  758);  Southard  v.  Benner,  72  N.  Y.  424; 
CoUins  V,  Myern,  16  Ohio.  547;  Orton  v.  Orion, 
7  Or.  478;  Meam  v  Dowd,  128  U.  S.  273  (82r 
429);  Gri9U)oid  v.  Sheldon,  4  N.  Y.  580;  Nich- 


does  not  per  u  render  the  mortgage  fraudulent  as 
against  creditors,  but  the  question  of  fraudulent 
intent  is  one  of  fact  for  the  Jury.  Stedman  v. 
Batchelor,  64  Hun,  688. 

When  the  mortgagor  is  to  retain  possession  of  the 
goods,  and  to  seU  and  dispose  of  them  in  the  usual 
course  bf  business  for  his  own  benefit,  such  mort- 
gage is  void  as  to  creditors,  whether  the  facts 
which  render  it  void  appear  on  the  face  of  the  in- 
strument itself,  or  are  made  to  appear  by  extrinsic 
evidence.  Bullene  v.  Barret,  8  West.  Bep.  218,  87 
Mo.  186;  Wilson  v.  V  eight,  9  Colo.  614. 

A  fraudulent  intent  cannot  be  Judicially  inferred 
from  the  fact  that  a  chattel  mortgage  permitted 
the  mortgagor  to  remain  in  possession,  with  liberty 
to  sell  the  property,  even  though  he  be  not  required 
to  account  for  the  proceeds  of  such  sale.  Whether 
such  a  mortgage  is  actually  fraudulent  is  a  question 
of  fact.  Stlz  V.  Sadler,  7  West.  Bep.  412,  100  Ind. 
264;  Fisher  v.  8yf ers,  7  West.  Bep.  918, 100  Ind.  614. 

A  stipulation  in  a  chattel  mortgage,  that  mort- 
gagor was  to  remain  in  possession  with  authority 
to  sell  and  apply  the  proceeds  to  the  payment  of 
the  secured  debt,  does  not  render  the  mortgage 
fraudulent.  It  is  otherwise  where  mortgagor  is  to 
apply  the  proceeds  for  his  own  benefit.  Hubbell  v. 
Allen,  7  West.  Bep.  784,90  Ma  674;  Howard  v.  Bohl- 
flng,  86  Kan.  897. 

The  fact  that  a  mortgagor  of  a  stock  of  goods 
oontinned  in  possession,  sold  the  same  and  failed  to 
account  to  the  mortgagee  wiU  not  authorize  an  in- 
struction to  the  Jury  that  the  mortgage  was  fraud- 
ulent aa  to  other  creditors  of  the  mortgagor,  but 
may  be  evidence  from  which  the  Jury  may  find 
fraud.  Hopldna  v.  Hastings,  8  West.  Bap.  401,  81 
Mo.  App.  208. 

A  mortgage  by  a  saloon-keeper,  of  certain 
furniture  and  liquon,  the  mortgagor  continuing 
In  possession  of  the  property,  is  valid  as  to  the 
furniture,  but  void  as  to  the  liquors,  if  it  was  the 
Intention  of  the  mortgagee  to  allow  the  mortgagor 
to  sell  the  same  in  the  ordinary  course  of  trade. 
Gook  V.  Halsell,  66  Tex.  L 

Where  there  was  an  understanding  between  the 
mortgagor  and  mortgagee  that  the  former  should, 
after  the  execution  of  the  mortgage,  continue  to 
deal  with  the  mortgaged  property  virtually  as  his 
own,  and  that  the  latter  might  apply  any  pay- 
ments, whether  raaliaed  from  the  sale  of  the  mort- 
gaged goods  or  otherwise,  to  any  debt  he  might 
bold  against  the  mortgagor,  the  court  may  declare 
the  mortgage  fraudulentand  void.  Britton  v.  Oria- 
weU,  68  MIM.  804. 

A  chattel  mortgaga  Is  voM  as  toeredltonof  the 
mortgagor  whsM  he  has  the  rl^t  to  the 
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sion  of  the  goods,  with  power  to  sell  them:  bvt 
such  mortgage  Is  valid  between  the  parties.  Wood 
V.  Hall,  6  West.  Bep.  68, 28  Mo.  App.  110. 

Although  the  legal  presumptions  are  against  the- 
bona  fides  of  chattel  mortgages  containing  a  con- 
dition allowing  the  mortgagor  to  remain  In  poe- 
session  of  the  property,  with  power  of  sale  In  tbe- 
usual  course  of  trade,  the  proceeds  to  go  in  satis- 
faction of  the  mortgage  debt,  the  presumptloi» 
maybe  overthrown  by  competent  evidence  that 
they  ft  ere  in  fact  made  in  good  faith.  Davis  v» 
Scott,  22  Neb.  164:  Whltson  v.  OrifBs,  80  Kan.  211.  7 
Am.  St.  Bep.  646. 

A  mortgage  on  a  stock  of  merchandise,  under 
which  the  mortgagor  remains  in  possession  and  la 
allowed  to  sell  the  goods  for  his  own  benefit,  la 
void  as  against  his  creditors;  and  It  Is  immaterial 
whether  he  sells  any  of  the  goods  or  not,  as  the 
tadt  agreement  or  understanding  that  he  may  selU 
and  not  the  sale  itself.  Is  what  vitiates  the  incum- 
brance.   Hangen  v.  Hachemeister,  114  N.  Y.  666. 

A  mortgage  of  a  stock  of  merchandise  Is  not  void 
on  its  tsLoe  because  of  a  provision  authorizing  mort- 
gagors to  continue  the  sale  of  the  goods,  Imt  ex- 
pressly stipulating  that  such  sale  shall  be  exclu- 
sively for  the  benefit  of  the  mortgagees.  Murray 
V.  MoMealy,  86  Ala.  284. 

A  provision  In  a  chattel  mortgage  allowing  the 
mortgagor  to  sell  the  mortgaged  goods  and  replace 
them,  but  not  authorizing  him  to  do  so  for  bis  own 
use  and  benefit,  does  not  affect  the  validity  of  the 
security,  although  it  may  not  affect  the  after- 
acquired  goods  except  as  a  license  to  seize  themu. 
Boundy  v.  Converse,  71  Wis.  624. 

A  provision  In  a  chattel  mortgage  on  a  stock  of 
goods  which  gives  the  mortgagor  the  right  to  sell 
and  exchange  the  property,  and  declares  that  all 
property  added  to  the  stock  shall  be  subject  to  the 
Hen  of  the  mortgage.  Is  valid  as  between  an  assignee 
of  the  mortgage  and  the  mortgagor^  assignee  Id 
Insolvency.    WUliamson  v.  Nealey,  81  Me.  447. 

Where  the  makers  of  a  deed  of  trust  on  a  fttock 
of  goods  to  secure  their  debt  retained  posemiog 
thereof  and  conducted  the  businesaas  before,  the 
deed  Is  fraudulent  as  to  creditors,  whether  the 
agreement  by  which  they  retained  possession  ap- 
pears on  the  face  thereof  or  otherwisa.  Johnsooo 
V.  TutUe,  66  Miss.  492. 

A  chattel  mortgage  on  a  fsook  of  merohandlse 
which  contains  the  following  daase:  ^Sald  flmt 
parties  (the  mortgagoia)  may  sell  said  gooda,  warea 
and  merchandise  In  the  usual  course  of  trade,*^—la 
fraudulent  and  void  on  Its  face  under  the  Montana 
Statute  of  Frauds,  and  also  under  Mont.  Oomp. 
Stat,  sec  1588.    Leopold  v.  Silverman,  7  Mont.  201 
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otitm  ▼.  Leatitt,  6  N.  Y.  610;  Dcms  ▼.  Ransom. 
18  m.  396;  Second  Nat.  Bank  of  Leavenworth 
▼.  Hunt,  78  U.  S.  11  Wall.  391  (20:  190);  Tar- 
bert  V.  Hayden,  11  Iowa,  435;  Crooks  v.  Stuart, 
2  McCrary,  13;  Bw\ft  v.  2^*?^,  41  tJ.  8.  16 
Pet.  1  (10:  865). 

It  is  a  matter  of  general  law,  upon  which 
this  court  will  exercise  its  owd  judgment. 

Chic4igo  y.  Bobbins,  67  U.  8.  2  Black.  418  (17: 
298);  Brooklyn  City  db  N.  R  Co.  v.  National 
Bank  of  the  Republic,  102  TJ.  8.  14  (26:  61); 
Bough  ▼.  Texas  db  P.  R.  Co.  100  U.  8.  213 
(25:  612). 

Mr.  Henry  S.  Wileoz»  for  defendant  in 


error: 

There  is  no  federal  question  arising  on  the 
record. 

McKenna  v.  Simpson,  129  U.  8. 606  (32:  771). 

This  court  will  not  review  questions  of  gen- 
eral jurisprudence. 

Bank  of  West  Tennessee  y.  Citizens  Bank  of 
Louisiana,  81  U.  8.  14  Wall.  9  (20:  514); 
Palmer  ▼.  Marston,  Id.  10  (826);  Sevier  v.  Hias- 
kell.  Id.  12  (827);  MiOer  y.  NiehoUs,  17  U.  8. 
4  Wheat  815  (4:  579);  Hale  v.  Akers,  182  U. 
8.  565  (33:  446). 

The  mortgages  are  not  void. 

Miller  v.  Jones,  15  Nat  Bankr.  Reg.  150. 

Hr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  deputy  United 
States  marshal  for  the  Southern  District  of 
Iowa.  Into  his  hands  was  placed  a  writ  of 
attachment,  issued  out  of  the  Circuit  Court  of 
ihe  United  States  for  that  District,  in  the  case  of 
Marshall  Field  dk  Co.  v.  George  W.  Hamilton. 
Under  that  writ  he  levied  upon  the  major  por- 
tion of  a  stock  of  goods  in  the  possession  of  the 
defendant  Hamilton,  the  owner  of  a  country 
store  in  the  Town  of  Knoxville,  Iowa.  The 
goods  thus  levied  upon  were  subsequently  sold 
by  order  of  the  court.  The  defendants  in  error 
were  creditors  of  George  W.  Hamilton,  secured 
by  two  chattel  mort^f^es  on  the  goods  levied 
upon.  After  demand  they  commenced  their 
action  in  the  state  court  to  recover  so  much  of 
the  value  of  the  goods  levied  upon  by  the 
{tlalntifl  in  error  as  would  satisfy  their  aehts, 
with  interest  The  trial  in  that  court  resulted 
io  a  judgment' in  their  favor.  The  judgment 
was  affirmed  by  the  Supreme  Court  of  the 
State,  and  from  such  judgment  of  affirmance 
the  case  comes  here  on  error.  As  to  the  juris- 
diction of  Uiis  court,  see  Buck  v.  Oolbath,  70  U. 
8.  8  Wall  884  [18:257]. 

It  appears  that  the  value  of  the  goods  taken 
CO  the  attachment  was  considerably  in  excess 
of  the  amount  of  the  mortgage  debts;  so  that  if 
these  mortgagees  were  entitled  to  recover  any- 
thing, they  were  entitled  to  recover  the  full 
amount  of  their  debts.  It  also  appears  that 
Hamilton  had  no  property  in  the  State  of 
Iowa,  subject  to  execution,  other  than  this 
■tocks  of  goods;  and  that  the  portion  of  the 
■took  not  taken  on  the  attachment  was  ap- 
I»t>priated  in  satisfaction  of  a  prior  mort- 
gage. These  mortgagees  had  no  other  se- 
curity. The  case  therefore  narrows  itself  to 
the  question  whether  these  chattel  mortgages 
were  v^d.  They  were  executed  respectively 
July  4  and  July  6,  1882,  and  were  filed  for 
reoord  on  those  days.    The  first  (and  the  two 
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were  similar)  was  in  the  usual  form  of  chattel 
mortgages,  and,  for  the  consideration  of 
$846.62,  conveyed  to  plaintiffs  "all  my  stock 
of  dry  goods  and  groceries,  notions,  boots  and 
shoes,  book  accounts,  notes  and  merchandise 
of  every  description,  now  in  my  store  in  Knox- 
ville,  Marion  County,  Iowa,  and  to  include  aU 
goods  and  merchandise  which  may  hereafter 
be  brought  into  said  store,"  with  the  usual 
warranty  of  title,  and  to  he  void  on  condition 
that  Hamilton  should  pay  the  plaintiffs  three 
notes,  dated  July  4, 1882;  one  for  (100,  due 
September  4,  1882;  one  for  $100,  due  October 
4,  lb82.  and  one  for  1 104.62,  due  November  4, 
1882,  with  interest.  The  mortgage  further 
stipulated:  "And  i^  the  said  Gkorge  W. 
Hamilton,  do  hereby  covenant  and  agree  to 
and  with  the  said  Spcrry,  Watt  &  Garver  that, 
in  case  of  default  made  in  the  payment  of  the 
above  promissory  notes,  or  in  case  of  my  at- 
tempting to  dispose  of  or  remove  from  said 
Countv  of  Marion  the  aforesaid  goods  and 
chattels,  or  any  part  thereof,  or  whenever  the 
said  mortgagee  or  his  assicrns  shall  choose  so 
to  do,  then  and  in  that  case  it  shall  be  lawful 
for  tl^e  said  mortgagee  or  his  assigns,  by  him- 
self or  agent,  to  Uke  immediate  possession  of ' 
said  goods  or  chattels  wherever  found."  Then 
followed  the  usual  power  of  sale,  a  provision 
for  attorney's  fees  in  case  the  mortgage  should 
be  foreclosed  by  suit,  and  that  if  anything  re- 
mained after  payiug  plaintiffs'  claim  it  should 
be  returned  to  Efamuton.  The  ot  her  mortgage, 
executed  the  next  day,  was  for  $89.54,  as  evi- 
denced hy  a  promissory  note  for  that  amount, 
dated  July  5,  and  due  July  28, 1882,  with 
interest  These  claims  of  the  mortgagees 
were  for  goods  sold  during  the  six  months 
prior  to  the  execution  of  me  mortgages.  It 
appears  that  in  the  fore  part  of  that  year  Ham- 
ilton had  had  a  partner  named  Douglas,  and 
the  first  mortgage  was  for  goods  bought  by 
that  firm,  and  the  second  for  goods  bought  by 
Hamilton  alone,  after  he  had  purchased  Doug- 
las's interest  in  the  partnership.  It  is  contena- 
ed  that  these  mortgages  should  be  considered 
as  executed  simultaneouslv,  and  parts  of  one 
transaction,  and  as  equivalent  to  a  general 
assignment  for  the  benefit  of  creditors,  and 
that,  having  preferences  in  them,  thev  are  void 
under  the  state  law  respecting  assignments. 
But  this  contention  is  clearly  untenable.  The 
instruments,  on  their  faces,  are  mortgages 
given  to  secure  debts  not  yet  due.  The  mort- 
gagor had  no  thought  of  closing  oat  his  busi- 
ness. He  expected  to  continue  m  it,  and  hoped 
out  of  the  profits  thereof  to  pay  this  indebted- 
ness coming  due  in  the  future.  He  had,  on  June 
26,  given  a  prior  mortgage  to  secure  another 
creditor;  and  on  July  6,  the  day  after  the 
execution  of  the  last  mortgage  in  contro- 
versy, when  another  creditor  demanded  secur- 
ity, he  declined  to  give  it  without  including  in 
the  mortgage  all  hb  other  creditors,  and  did 
execute  such  a  mortgage.  So  that  if  we  could 
ignore  the  form  of  the  several  instruments,  the 
only  one  which  by  any  pretense  could  be  called 
an  assignment  for  the  benefit  of  creditors  was 
the  one  executed  on  the  6th  day  of  July,  an 
instrument  not  contemplated  at  the  time  these 
mortgages  were  given,  and  one  forced  upon 
him  by  the  subsequent  demands  of  anoUier 
creditor.    Obviously  these  Instruments  were, 
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In  tbe  intent  of  the  parties,  what  upon  their 
face  th^  appear  to  be,  dmply  oonyeyancea 
for  security— chattel  mortgages. 

The  other  contention  is,  that  the  court  erred 
in  refusing  to  give  this  instruction: 

*'l.  If  the  Jury  find  from  the  evidence  that 
the  mortgagor  in  the  chattel  mortgases  in  evi- 
dence in  this  case  was  left  in  possttafoo  of  the 
stock  of  goods  mortgaged,  with  no  provision 
for  the  application  of  the  entire  proceeds  of 
sales  to  tne  payment  of  debts  secured  by  the 
mortinges,  out  with  the  privilege,  express  or 
implj&d,  of  coDtinuiDg  tbe  business  of  buying 
ana  seUing  as  before  the  makiuff  of  the  mort- 
gages and  applying  a  portion  of  the  proceeds 
of  sale  to  his  own  use,  then  such  mortgages  are 
fraudulent  and  void  in  law  as  to  creditors." 

In  its  charge  the  court  thus  stated  the  ques- 
tion: 

"The  issue  submitted  to  you  is  this:  Were 
the  mortgages  of  plaintiffs  executed  in  ffood 
faith  and  for  the  purpose  of  securing  a  bona 
fide  indebtcdDess  oue  to  them  from  George  W. 
Hunilton  at  the  time,  or  were  tbe  same  exe- 
cuted by  Hamilton  and  received  by  the  plain- 
tiffs for  the  purpose  of  defrauding  creditors  of 
George  W.  Hamiltonr 

It  further  instructed  the  Jury  that  the  insol- 
vencv  of  Hamilton,  if  proved,  would  not  of 
itself  avoid  the  mortgages:  and  that  he  had 
the  right  to  prefer  any  of  his  creditors.  And 
npon  the  question  of  fraud  it  gave  this  instruc- 
tion: 

"In  determining  the  question  of  fraud  in 
the  execution  of  mortgages  you  should  take 
into  consideration  all  tbe  evidence  that  has 
been  introduced  bearing  upon  that  question. 
Vnud  is  never  presumed,  but  must  be  proved 
by  Uie  party  alleging  the  same,  and  in  deter- 
mining whether  or  not  there  was  fraud  in  any 
transaction  you  diould  consider  all  tbe  circum- 
stances of  the  case,  and  while  the  debtor  retain- 
ing possession  or  the  fact  of  the  insolvencv  of 
the  mortgagor  do  not,  as  a  matter  of  law, 
determine  the  transaction  to  be  fraudulent,  yet 
in  determining  tbe  question  of  fact  you  may 
consider  the  insolvency  of  the  mortgagor,  if  he 
was  insolvent,  the  fact  of  his  retaining  posses- 
sion of  the  goods  mortgaged,  if  he  did  so  retain 
them,  and  what  agreement,  if  any,  was  made 
between  the  parties  with  reference  to  the  dis- 
position that  should  be  made  of  tbe  goods  so 
m  his  possession;  and  from  all  the  evidence 
and  circumstances  in  the  case  you  will  deter- 
mine whether  the  transactions  between  the 
plaintiffs  and  Hamilton  were  in  good  faith,  or 
whether  they  were  designed  and  intended  by 
the  parties  to  defraud  tne  other  creditors  of 
Hamilton." 

On  the  face  of  the  instruments  there  is  clearly 
no  foundation  for  the  instruction  which  was 
refused*  There  is  no  reservation  of  interest  to 
the  mortgagor.  On  the  contrary,  the  express 
provision  is  ttiat  if  he  defaults  in  payment,  if 
ne  attempts  to  dispose  of  or  remove  from  the 
ooon^  the  mortgaeed  property,  or  any  part  of 
it,  ana  whenever  tlie  mortgagee  shall  see  fit, 
the  latter  may  take  immediate  possession. 
WhUe  from  the  fact  that  the  property  mor^ 
gaged  Is  a  stock  of  goods  in  a  store,  possession 

174 


of  which  is  left  with  the  mortgagor,  there  may 
be  an  implication  that  sales  at  retail  by  him 
were  contemplated,  yet  express  authority  la 
given  to  the  mortgaeee  to  take  possession  at 
the  first  sale,  and  beKNre  the  maturity  of  any 
one  of  the  secured  notes.  80  that  upon  tlM 
face  of  the  mortgages  there  is  nothing  to  sug- 
gest or  Justify  the  instruction.  The  mortgagor 
was  put  upon  the  stand  as  a  witness  for  tba 
plaintiffs  m  error,  and  testified  as  foUowa: 
*'At  the  time  I  executed  tbe  fiMt  mortgage  to 
Sperry,  Watt  A  Garver  it  was  understood  be- 
tween Mr.  Ayers"  (he  beins  the  attorney  of  the 
mortgagees)  *'and  me  that  I  was  to  so  on  selling 
goods  in  the  ordinary  way,  and  that  I  would 
be  able  to  pay  out  I  was  to  use  the  money 
received  from  the  sale  of  goods  and  use  some 
of  Uie  money  to  buy  goods,  and  I  was  to  pay 
out  of  tbe  proceeds  the  running  expenses  of 
tbe  establishment  and  to  take  out  whatever 
was  needed  for  the  support  of  mvself  and 
family,  and  to  use  the  money  in  buying  ^fOodB 
as  I  saw  proper  in  carrying  00  the  businesa, 
filling  up  the  stock,  and  all  uiat.  and  the  money 
deposited  in  the  bank  that  1  did  not  need  for 
the  other  purpose  was  to  be  applied  on  the  pay- 
ment of  the  debt."  This  testimony  was  re- 
peated by  him  in  different  words*  but  discloa- 
fng  no  additional  facts;  and  it  is  upon  this 
statement  of  the  understanding  between  him 
and  the  attorney  of  the  mortgagees  that  Uiia 
instruction  was  based.  He  did  not  in  fact  use 
any  of  the  proceeds  of  the  sales  made  by  him 
for  his  own  support,  although  his  possession 
was  not  disturbed  by  the  attachment  until  after 
the  18th  of  August,  1882,  but  used  the  entire 
proceeds  in  buying  some  additional  goods  for 
tbe  store  and  in  paving  his  debts.  Perhsps 
this  is  only  material  on  the  question  of  good 
faith,  and  does  not  detract  from  the  damaging 
effect,  if  any  there  be,  of  tbe  understanding 
between  the  parties  at  the  time  of  the  execu- 
tion of  the  mortgage.  So  the  Question  is  pre- 
sented, whether,  as  a  matter  of  law,  a  mort- 
gage given  by  a  merchant  on  his  stock  of  goods 
to  secure  debts  not  yet  due,  which  upon  its 
face  has  no  imperfections,  contains  no  reserva- 
tions for  the  benefit  of  the  mortgagor  and  is 
apparently  only  for  the  security  of  tbe  mort- 
gagee, and  gives  him  full  power  to  take  poa- 
scMion  on  default  in  payment,  or  on  any  mis- 
conduct of  the  mortgagor,  or  whenever  bo 
pleases,  is  invalidated  by  the  fact  of  a  parol 
understanding,  at  the  time  of  its  execution, 
that  the  mortgagor  may  use  tbe  proceeds  of  his 
daily  sales  to  support  himself,  and  to  keep  up 
the  stock  by  purchases,  applying  only  tbe  sur- 
plus, but  all  of  that,  to  the  payment  of  the 
mortgage  debt;  or  whether  such  an  understand- 
ing is  simply  to  be  taken  into  consideration, 
together  with  the  other  circumstances,  as  bear- 
ing upon  the  question  of  the  good  faith  of  the 
parties.  The  contention  of  the  plaintiff  in  er- 
ror is  in  support  of  the  first  alternative  of  this 
question,  and  be  relies  mainly  00  the  cases  of 
Seeand  ivat  Bank  of  Leatenwfrth  v.  Hunt,  78 
U.  8. 11  Wall  891  [20: 1901;  Robintan  v.  ElUoU, 
89  U.  8.  22  Wall.  618  m\  758J,  and  Mean$ 
V.  Dawd,  128  U.  8.  278  [82: 429].  Whfle  there 
are  some  points  of  similarity  between  each 
of  those  cases  and  this,  and  while  there  are 
observations  in  tbe  opinions  filed  in  them  per- 
tinent and  correct  with  reference  to  the  speda) 
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ficti  whl<di,  if  difloonnected  from  those  facts 
and  appUed  here,  miffht  seem  aothoritatlTe, 
yet  there  are  dear  ana  sufficient  reasons  why 
neither  the  decisions  nor  the  opinions  should 
eontrol  this  case.  In  Second  Nat,  Bank  nf 
Lnoenwcrth  t.  Hant  the  validity  of  $  chattel 
mortgage  was  in  question.  But  it  had  not  heen 
filed  in  the  office  of  the  register  of  deeds,  as  re- 
quired \xf  the  statutes  of  Kansas,  and  under 
Uioee  statutes  was  therefore  voCd  as  against 
creditors.  It  was  said  in  the  opinion  that  it 
was  void  fdr  another  reason,  and  that  was,  that 
the  mortgagors  were  permitted  to  remain  in 
pooacasion  and  to  continue  to  sell  Xb%  goods  as 
before  the  mortgage.  But  as  appears  irom  the 
statement  of  facts,  these  sales  were  not  made 
with  a  view  of  appropriating  the  surplus  pro- 
ceeds to  the  payment  of  the  mortgage  debt,  but 
for  the  sole  oenefit  of  the  mortgagors. 

In  RMnton  v.  Elliott,  a  case  coming  from 
Indiana,  the  objection  to  the  chattel  mortgage 
appeared  on  the  face  of  the  instrument,  in  that 
it  permitted  the  mortoagor  not  onlv  to  retain 
possession,  but  to  sell  and  buy  as  theretofore, 
with  no  stipulation  for  the  application  of  the 
surplus  proceeds  to  the  payment  of  the  mort- 
ft78  gttge  debt,  the  only  stipulation  being  that  the 
fnirchased  goods  should  come  within  the  lien 
of  the  mortgage.  Apparently  this  retained 
power  of  sale  by  the  mortgagor  was  in  no  re- 
spect for  the  benefit  of  the  mortgagee,  but  to 
enable  the  mortgagor  to  continue  In  business 
in  defiance  of  his  unsecured  creditors,  pro- 
tected by  the  Hen  of  this  mortgage.  The  con- 
duct of  the  parties  after  the  mortgage  was  in 
harmony  with  this  apparent  intent,  and  re- 
moved any  uncertainty  as  to  the  scope  and  pur- 
pose of  the  instrument.  It  was  not  intended 
by  that  decision  to  hold  that  a  chattel  mortgage 
was  void  because  it  provided  for  a  retention  of 
possession  by  the  mortgagor^  and  a  sale  by 
bim.  On  the  contrary,  mr,  Jvitiee  Davis,  de- 
livering the  opinion  ox  the  court,  carefully  used 
tills  IflpDguage:  "We  are  not  prepared  to  say 
Chat  a  mortgage  under  the  Indiana  Statute 
would  not  be  sustained  which  allows  a  stock  of 
goods  to  be  retained  by  the  mortgagor,  and 
sold  by  him  at  retail  for  the  express  purpose 
of  applying  the  proceeds  to  the  payment  of  the 
mortgage  debt  Indeed,  it  would  seem  that 
such  an  arrangement,  if  honestly  carried  out, 
would  be  for  the  mutual  advantage  of  the 
mortgligee  and  the  unpreferred  creditors.  But 
there  are  features  ingrafted  on  this  mortgage 
which  are  not  only  to  the  prejudice  of  cred- 
itors, but  which  show  that  other  conrideratioos 
than  the  security  of  the  mortgagees,  or  their 
accommodation  even,  entered  into  the  con- 
tract. Both  the  possession  and  right  of  dis- 
position remain  with  the  mortgagors.  They 
are  to  deal  with  the  |HX)perty  as  their  own,  sell 
at  retail  and  use  the  money  thus  obtained  to 
replenish  their  stock.  There  is  no  covenant  to 
account  with  the  mortgagees,  nor  any  recogni- 
tioD  that  the  property  fo  sold  for  their  l)enent." 

The  instrument  considered  in  Means  v.  Dotsd 
was  regarded  by  this  court  more  in  the  nature 
of  an  asBignment  for  the  benefit  of  creditors 
than  as  a  chattel  mortgage;  and  the  same  ele- 
ments were  discovered  in  that  iostniment,  and 
in  the  subsequent  conduct  of  the  parties,  as 
appeared  in  the  case  in  22  Wallace.  In  neither 
of  tbose  cases  is  it  affirmed  that  a  chattel  mort- 
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gage  on  a  stock  of  goods  is  necessarily  inval- 
idated by  the  fact  that  either  in  the  mortj^e, 
or  by  parol  agreement  between  the  parties,  Uia  [874) 
mortaagor  isto  retain  possession,  with  the  right 
to  seu  the  goods  at  retail.  On  the  contrary,  it 
is  clearly  recognised  in  them  that  such  an  in- 
strument is  valid,  notwithstanding  these  stipu- 
lations, if  it  appears  that  the  sales  ^ere  to  be 
for  the  benefit  of  the  mortgagee.  What  was 
meant  was,  that  such  an  Instrument  should  not 
be  used  to  enable  the  mortoagor  to  continue  in 
business  as  theretofore,  with  full  control  of  the 
property  and  business,  and  appropriating  to 
himself  the  benefits  thereof,  and  all  the  while 
holding  the  instrument  as  a  shield  against  the 
attacks  of  unsecured  creditors.  Nnther  was 
it  suggested  in  either  of  those  cases  that  this 
court,  in  determining  the  validity  of  a  chattel 
mortgage,  would  ignore  the  settled  law  of  the 
State  in  which  the  transaction  took  place,  as 
established  by  the  decisions  of  its  highest  court 
On  the  contraiy,  there  was  an  intimation  that 
this  court  would  respect  such  decisions.  In 
the  opinion  in  Bobinaon  v.  Elliott,  this  court 
said  there  had  been  no  decision  of  the  question 
by  the  Supreme  Court  of  the  8tate,~though  as 
to  the  present  state  of  the  law  see  Morru  v. 
Stem,  80  Ind.  227;  McFbddenY.  Fritt,  90Ind. 
590;  PUher  v.  Svfen,  109  Ind.  514,  7  West 
Rep.  918;  Muneie  Nat.  Bank  ▼.  Brown,  112 
Ind.  474,  12  West  Rep.  157;  New  v.  Sailon, 
114  Ind.  407, 14  West  Kep.  810,  and  Mayer  v. 
Foia,  114  Ind.  577.  14  West  Rep.  818,— but 
noticed  some  intimations  and  citations  in  one 
of  its  opinions  which  it  was  thought  tended  to 
support  the  conclusion  reached.  And  the 
opinion  in  Meam  v.  Dowd  not  only  noticed  this 
intimation  in  the  former  case,  but  expressly 
referred  to  the  law  as  established  in  North  Car- 
olina, that  being  the  State  in  which  the  trans- 
action took  place.  Further,  in  the  case  of  the 
PeopU^9  Sav,  Bank  v.  Batei,  120  U.  S.  556 
[80 :  754],  a  case  coming  from  the  State  of 
Michigan,  and  involving  the  question  of  the 
validity  of  a  chattel  mortgage,  ifr  Ju$tiee^9X» 
Ian.  delivering  the  opinion  of  the  court,  re- 
ferred to  the  law  of  the  State  as  controlling. 
He  said:  'In  behalf  of  the  bank  it  is  contend- 
ed that  the  mortgag*^  to  Bates,  Reed  &  Cooley 
was  fraudulent  as  against  subsequent  creditors 
and  mortgagees  in  good  faith,  in  that  the  mort- 
gagees contemplated  that  the  mortgagors 
Siould  remain  in  possession  and  prosecute  the 
business  in  the  ordinary  mode.  ...  If  the 
mortgage  had,  in  terms,  made  provision  for  [276] 
such  a  course  upon  the  part  of  the  mortgagora, 
as  the  bank  contends  was  in  the  contemplation 
of  the  mortgagees,  it  would  not  be  held,  as  a 
matter  of  law,  to  be  absolutely  void  or  fraud- 
ulent as  to  other  creditora.  Oliver  v.  Baton,  7 
Mich.  108,  112;  Oajf  v.  BidweU,  7  Mich.  519, 
523;  P&>ple  ▼.  Bristol,  85  Mich.  28, 82;  Winff- 
lerY.  Sibleff,  85  Mich.  281;  Bohinson  v.  Elliott, 
89  U.  8. 22  Wall.  518,  523  [22 :758,  782].  The 
good  faith  of  such  transactions,  where  they  are 
not  void  upon  their  face,  is,  under  the  statutes 
of  Michigan,  a  question  of  fact  for  the  deter- 
mination of  the  Jury.  Oliver  v.  EaUm  and  Oaf 
V.  BidweU.  See  also  AUen  v.  Masaey,  84  U.  B. 
17  Wall.  851  [21: 542]."  Whfle  in  the  foreffo- 
ing  quotation  reference  is  made  only  to  the 
statutes  of  the  State,  the  law  is  as  fully  estab- 
lished by  repeated  decisions  of  its  supreme 
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court  as  by  the  express  lan^age  of  its  statutes. 
This  decision  not  only  gives  countenance  to 
the  ruling  of  the  trial  court  in  this  case,  but 
also  warrants  an  ezanination  of  the  settled  law 
of  the  State,  as  evidenced  by  the  decisions  of 
its  highest  court.  In  respect  to  the  latter  there 
can  be  no  doubt.  Independently  of  the  ruling 
in  this  case,  see  Torbert  v.  Bayden,  11  Iowa, 
485:  Hughes  v.  Cory,  20  Iowa,  399;  Meyer  v. 
Qage,  65  Iowa,  606,  and  Meyer  v.  Evans,  66 
Iowa,  179.  In  the  first  of  those  cases,  it  ap- 
I>eared  that  the  mortgagors,  with  the  knowl- 
edge of  the  mortgagee,  remained  in  possession, 
and  sold  in  Uie  ordinarv  course  of  business 
about  a  thousand  dollara  worth  of  goods,  the 
proceeds  of  whidi  were  applied  to  their  sup- 
port and  the  rent  and  expenses  of  the  store; 
and  the  transaction,  having  been  found  to  have 
been  in  good  faith,  was  sustained,  and  the 
mortgage  adjudged  valid.  This  decision  was 
in  1861. 

In  the  second  case,  decided  in  1866,  the 
mortgage  on  its  face  reserved  the  right  to  sell, 
in  the  usual  course  of  business,  and  to  add  to 
the  stock  by  the  purchase  of  other  goods,  with 
the  stipulation  that  thirty-three  per  cent  of  the 
sale  should  be  applied  on  the  mortgage  debt; 
and,  in  an  elaborate  opinion  by  Ju^e  Dillon, 
the  mortgage  was  sustained. 

In  the  thml  case,  decided  in  1885,  there  was 
simply  a  reservation  of  possession,  with  the 
right  to  sell  at  retail,  and  in  respeU  Uiereto 
the  court  summed  up  the  law  of  Uie  State  in 
these  words:  *'And  the  uniform  holding 
of  this  court  has  been  that  the  reservation  by 
the  mortgagor  of  the  right  to  retain  possession 
of  the  property,  and  sell  it  in  the  ordinary 
course  of  business,  does  not  render  the  mort- 
gage fraudulent  in  law.  See  Torbert  v.  ffay- 
den,  11  Iowa,  435;  Hughes  v.  Gory,  20  Iowa. 
899;  Clar/.  v.  Hyman,  55  Iowa,  14;  Sperry  v. 
Etheridge,  63  Iowa,  543;  Jaffray  v.  Oreenbaum, 
64  Iowa,  492.  This  holding  is  based  upon  the 
construction  given  to  certain  statutes  of  the 
State,  and  it  has  been  adhered  to  for  more  than 
twenty  years,  and  has  become  a  rule  of  prop- 
erty in  the  State,  and  we  see  no  occasion  now 
for  departing  from  the  rule  that  has  been  thus 
established. 

And  in  the  last  case,  by  the  terms  of  the  in- 
strument, there  was  reserved  a  right  to  sell  at 
retail,  in  the  ordinary  course  of  trade;  and 
there  was,  besides,  a  parol  understanding  that 
the  mortgagor  should  keep  up  the  stock  and 
pay  the  expenses  out  of  the  proceeds  of  the 
business;  and  there  was  no  provision  in  the 
mortgi^,  and  no  agreement,  that  the  surplus 
proceeds  should  be  applied  on  the  debt,  but  by 
the  terms  of  the  mortgage  the  mortgagee  had 
the  right  at  any  time  to  take  possession  of  the 
property,  and  sell  the  same  for  the  satisfaction 
of  his  debt.  And  it  was  held  that  the  mort- 
gage was  not  invalidated  thereby,  but  that  its 
validity  depended  on  the  good  faith  of  the  par- 
ties to  the  transaction. 

From  these  decisions  and  others  running 
through  a  period  of  thir^  years,  there  can  be 
no  doubt  as  to  the  settled  law  of  the  State,  and 
as  to  the  law  established,  as  was  said  by  the 
supreme  court,  in  Meyer  v.  Oage,  supra,  mainly 
at  least  from  a  construction  of  the  state  stat- 
utes. Can  SQCh  a  settled  construction  be 
ignored  by  this  court,  and  the  judgment  of 
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the  highest  court  of  the  State  be  reverMd  on 
error  m  a  matter  depending  partially  at  leut 
upon  the  construction  of  state  statutes?  h 
would  be  strange,  indeed,  if  this  court  should 
adjudge  that  there  was  error  on  the  part  of  tbe 
Supreme  Court  of  a  State  in  following  its  owb 
rulings,  uniform  and  undisturbed  for  a  qoai- 
ter  of  a  century.    The  matter  is  not  one  of 
purely  general  commercial  law.   While  chattel 
mortgages  are  instruBents  of  general  use,  escb 
State  has  a  right  to  determine  for  itself  under 
what  circumstances  they  may  be  executed,  the 
extent  of  the  rights  conferred  thereby  and  the 
conditions  of  their  validity.    They  are  inetra- 
ments  for  the  transfer  of  property,  and  tbe 
rules  concerning  the  transfer  of  |m>pert7  ire    (I 
primarily,  at  least,  a  matter  of  state  regulttioo. 
We  are  aware  that  there  is  great  divernty  in 
the  rulings  on  this  question  by  the  courts  of 
the  several  States;  but  whatever  may  be  our 
individual  views  as  to  what  the  law  ought  to  be 
in  respect  thereto,  there  is  so  much  of  a  local 
nature  entering  into  chattel  mortgages  that  thti 
court  will  accept  the  settled  law  of  each  State  ai 
decisive  in  respect  to  an v  case  arising  tbereiD. 
Chicago  Union  Bank  v.  Kansas  City  Bank,  \» 
U.  S.  223  \U:  341].    Indeed,  if  this  were  in 
open  question,  we  could  not  be  blind  to  tbe 
fact  that  the  tendency  of  this  commercial  age 
is  towards  increased  facilities  in  the  transfer  of 
property,  and  to  uphold  such  transfers  so  fir 
as  they  are  made  in  good  faith;  and  it  is  st 
least  worthy  of  thought,  whether  the  ruliigs 
made  by  the  Supreme  Court  of  Iowa  do  sot 
tend  to  make  chattel  mortgages  more  TalotUe 
for  commercial  purposes,  without  endangeiiig 
the  rights  of  unsecured  creditors.     The  hw 
now  generally  requires  a  record  of  all  such  bi* 
struments,  and  that,  like  the  recording  of  a 
real  estate  mortgage,  gives  notice  to  all  ptrtiv 
interested  of  the  fact  and  extent  of  idcob- 
brances.    Why  should  a  transaction  like  tUi 
be  condemned,  if  made  in  good  faith  and  t» 
secure  an  honest  debt?    The  owner  of  a  stock 
of  goods  may  make  an  absolute  sale  of  then  t» 
his  creditor,' in  payment  of  a  debt   If  an  abso- 
lute, why  not  a  conditional,  sale,  with  such  con- 
ditions as  he  and  his  creditor  may  agree  upooT 
As  between  the  parties  no  court  would  qud 
tion  this  right,  or  refuse  to  enforce  the  condi- 
tions.   The  interests  of  the  general  public  at 
not  prejudiced  by  any  such  transaction  between 
debtor  and  creditor.    Indeed,  they  are  rather 
promoted  by  any  arnmgement  under  which 
the  mortgagor  can  continue  in  business,  for  hi 
ninety-nine  cases  out  of  a  hundred  tbe  takhif 
of  possession  by  a  creditor  results  Id  cMb| 
the  business,  and  turning  tbe  debtor  oat  of  «■- 
ploy  ment.    The  only  parties  who  can  data  to 
be  in  juriouslv  aif ected  are  unsecured  ciedlloit 
But  they  are'notified  by  tbe  record  of  tbe  end 
relations  between  the  mortgagor  andmoitfiict;   i 
and  surely  subsequent  creditors  have  bo  i%U   ' 
to  complain  if  they  deal  with  the  mocUBMr 
with  full  knowledge  of  such  TclatioD&    ExM- 
ing  creditors  may  of  course  challenge  the  gooA 
faith  of  the  transaction,  but  if  ther  caanoi  db* 
turb  an  absolute  sale  when  made  m  good  failh, 
why  should  they  be  permitted  to  CAalkan  a 
conditional  sale  if  made  in  like  good  tint 
The  fact  that  fraudulent  relations  are  poMllit 
is  hardly  a  sufficient  reason  for  denoaoclMt 
transactions  which  are  not  fraudulent    So,  If 
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tbe  question  were  open,  or  a  new  one  on- 
affected  by  any  settled  law  of  the  State,  we 
incline  to  the  opinion  that  the  question  ]b  not 
one  of  law,  so  much  ss  it  is  one  of  fact  and 
good  faith,  and  that  the  decision  of  the  Supreme 
Comrt  of  Iowa  rests  on  sound  principles.  Jeuh 
£Uy.  Knight,  128  U.  S.  426  [81:  190];  Smith  t. 
Craft,  128  U.  S.  486  [81:  267].  Reference  may 
also  he  made  to  the  opinion  of  Mr,  Justice 
Bradley,  of  this  court,  holding  the  Circuit 
Court  m  the  Western  District  of  Texas  (Barron 
?.  Morris,  14  Nat.  Bankr.  Reg.  871).  and  the 
opinion  of  Mr,  Jvstiee  Strong  in  the  Circuit 
Ck)urt  in  New  Jersey,  in  Miuer  ▼.  Jones,  15 
Nat.  Bankr.  Reg.  150. 

We  see  no  error  in  tbe  decision  of  the  Su- 
preme Court  of  Iowa,  and  it  is  affirmed. 


8TBAM    CANAL-BOAT     SYDNEY.    Her 

Engines,  etc.,  and  the  Canal-Boat  William 

Worden,  Her  Tackle,  etc.,  Chablbb 

E.  Wagbb,  Claimant,  Appt,, 

PROVIDENCE    WASHINGTON    INSURr 

ANCE  COMPANY,  of  Providence. 

Rhode  Island,  bt  al. 

48ee  8.  G.  The  Sydney^  Reporter^  ed.  8ai-4Dl) 

Jwrisdietion  us  to  amount, 

L  In  a  Uhel  in  admiraltj,  in  rtm^  against  two 
,  boats,  to  recover  insurance  on  the  cargo,  where 
the  decree  condemned  both  boats  for  88.2KS.47, 
and,  one  boat  having  been  sold  by  the  marsbaL, 
directed  the  proceeds  of  the  saie,  $2,100,  and 
tbe  agreed  vakie  of  the  other  boat,  $1,000,  both 
of  which  sums  were  less  than  $6,000,  to  be  paid 
to  libelants,  and  there  was  no  decree  against  an  j 
person  in  personam,  this  court  has  no  Jurlsdlc- 
tloo  of  the  appeaL 

X  The  sum  or  value  really  in  dispute  in  the  case 
before  this  court  is  the  test  of  its  appellate  Jurls- 
dictton,  without  regard  to  tbe  collateral  eifect  of 
the  Judgment  in  another  suit  between  the  same 
or  other  parties. 

[No.  284.] 

Argued  March  17, 18, 1891.    Decided  March  80, 

1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  reversing  a  decree  of  the 
District  Court  in  a  libel  in  admiralty  ir^  rem 
tgsinst  two  boats,  and  decreeing  that  tne  boats 
be  condenmed  and  that  their  value  be  paid  to 
hbelanta.    Dismissed. 

Tbe  facta  are  stated  in  the  opinion. 

Mr.  4mM*  A.  Hylaad  for  appellant. 

Mr,  Edwajrd  D.  MeCarthy  for  appellees. 

Mr,  Justice  BUktehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  Ubel  in  admiralty,  in  rem,  filed  on 
tbe  28d  of  July,  1883,  in  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  by  the  Providence  Washington  In- 
snrsnoe  Company,  of  Providence,  Rhode 
Island,  and  the  Security  Insurance  Company, 
of  New  Haven,  Connecticut,  against  the  Steam 
CanslBoat  Sydney  and  the  Canal-Boat  William 
Worden. 

Tbe  libel  alleged  that  on  May  17,  1888,  the 
Sydney  and  tbe  Worden,  owned  by  the  same 
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persons  and  engaged  in  the  business  of  common 
carriers  to  and  from  the  Cities  of  New  York  and 
Buffalo,  by  way  of  the  Erie  Canal  and  the 
Hudson  River,  left  Buffalo  for  New  York, 
having  on  board,  with  other  merchandise,  7,900 
bushels  of  wheat,  of  the  value  ot  $9,211.75, 
consigned  to  Armoi:r  Plankinton  8t  Company 
of  New  York,  the  owoeis  thereof;  that  on  May 
29,  1883,  the  boats  ran  aground  on  Esopus 
Island  in  the  Hudson  Kiver,  whereby  the 
Worden  was  so  damaged  that  she  sank  and  the 
wheat  which  was  on  board  of  her  became  a 
total  loss,  through  the  carelessness  of  those  in 
charge  of  tbe  two  boats;  and  that  on  tbe  17th 
of  May,  1888,  the  libelants,  by  a  policy  of  in- 
surance, insured  Armour,  Plankinton  &  Com- 
pany on  the  said  cargo  of  wheat  against  the 
usual  marine  risks  and  perils  of  the  voyage 
from  Buffalo  to  New  York,  and,  under  the 
policy,  on  the  occurrence  of  tbe  said  loss,  ac- 
cepted from  the  insured  an  abandonment  of  the 
cargo  as  for  a  total  loss,  and  paid  to  them 
(9,211.75,  and  thereby  became  subrogated  to 
all  the  rights  of  Armour,  Plankinton  8t  Com- 
pany, for  such  loss,  against  the  Sydney  and  the 
Worden. 

The  libel  prayed  for  process  against  the  two 
boats,  for  a  citation  to  all  persons  claiming  any 
right,  title  or  interest  in  the  same,  for  the  pay- 
ment of  the  claim  of  the  libelants,  with  interest 
and  costs,  for  tbe  condenroation  and  sale  of  Uie 
said  vessels  to  pav  the  same,  and  for  such  other 
and  further  relief  in  the  premises  as  in  law  and 
justice  the  libelants  niight  be  entitled  to  receive. 

On  tbe  14th  of  August.  1888,  one  Charles  E. 
Wager  put  in  a  claim  to  the  two  vessels  as  their 
owner.  On  the  15th  of  August,  18t5d,  the  dis- 
trict court  made  an  order,  on  the  consent  of  the 
proctors  for  the  claimant,  that  the  Sydney  be 
sold  by  tbe  marshal  The  marshal  sold  the 
Svdney  for  (2,100,  and  he  paid  that  sum  lo  tbe 
clerk  of  the  court,  after  deaucting  his  costs  and 
disbursements,  amounting  to  $166.84.  On  the 
28tb  of  August,  1888.  the  proctors  for  the  li- 
belants and  the  clainuint  agreed  that  the  value 
of  the  Worden  be  fixed  at  f  1,000,  in  lieu  of  an 
appraisement,  and  that  a  bond  to  the  marshal 
be  given  in  that  amount,  which  was  accord- 
ingly done. 

On  tbe  7th  of  September,  1888,  Wager  put 
in  an  answer  to  the  libel,  setting  up  that  at  the 
times  alleged  in  it  he  was  the  owner  of  the 
Sydney  and  the  Worden,  admitting  that  the 
wheat  on  board  of  the  Worden  was  consigned 
to  Armour,  Plankinton  8t  Company,  denying 
that  the  sinking  of  tbe  Worden  was  causea 
through  negligence,  denying,  also,  that  the  li- 
belants insured  Armour,  Plankinton  8t  Com- 
pany, and  averring  that  any  payment  made  by 
the  libelants  for  the  loss  of  the  wheat  was 
paid  for  the  benefit  and  to  the  credit  of  Wager; 
that  he  paid  tbe  premium  for  tbe  insurance  on 
tbe  wheat  to  insure  him  against  his  liability 
as  a  conunon  carrier,  and  wiUi  a  distinct  agree- 
ment with  the  shippers  of  the  wheat  ana  the 
libelants  that,  in  case  of  anv  loss  or  damage  to 
the  wheat  while  in  transitu,  the  payment  of 
such  loss  or  damage  by  the  Insurance  Compa- 
nies should  accrue  to  his  benefit  and  relieve  him 
from  his  liability  as  a  common  carrier  for  such 
damage  and  loss;  and  that  he  paid  such  pre- 
mium with  the  knowledge  and  consent  of  the 
libelants,  and  in  accordance  with  the  well-es. 
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tablished  custom  existing  at  Buffalo,  whereby 
oommoD  carriers  insured  themselves  against 
losses  under  their  liability  as  such  for  damai^ 
and  loss  to  the  cargoes  shipped  on  board  of 
their  boats. 

The  case  was  tried  before  Judge  Brown,  in 
the  district  court,  who  dismissed  the  libel  with 
costs,  giving  an  opinion  which  is  reported  in 
28  Fed.  Rep.  88. 

The  libelants  appealed  to  the  circuit  court, 
where  the  case  was  heard  by  Judge  Wallace, 
who  made  a  decree  reversing  the  decree  of  the 
district  court,  awarding  to  the  libelants  a  re- 
covery against  both  boats  for  $6,175.89  and 
$1,420.80  interest,  and  $056.28  costs  in  both 
courts,  being  an  aggregate  of  $8,252.47,  and 
decreeing  that  the  two  boats  be  condemned 
therefor.  The  decree  also  recited  that  the 
Sydney  had  bc^n  sold  and  the  proceeds  of  the 
sale,  to  wit,  $2,100,  had  been  paid  by  the 
marshal  into  the  registry  of  the  court,  ana  that 
the  value  of  the  Worden  was  fixed  by  consent 
at  $1,000,  for  which  the  usual  stipulation  for 
value  was  duly  given,  and  directed  that  the 
proceeds  of  the  sale  of  the  Sydney  be  paid  over 
to  the  proctor  for  the  libelants,  and  that  the 
stipulators  for  the  value  of  the  Worden  cause 
the  engagement  of  their  stipulation  to  be  per- 
formed. The  opinion  of  Judge  Wallace  is  re- 
ported in  27  Fed.  Rep.  119.  He  filed  the 
proper  findings  of  fact  and  conclusions  of  law. 
Wager,  the  claimant,  appealed  to  this  court. 

Tbe  first  question  which  arises  is  as  to  the 
jurisdiction  of  this  court,  inasmuch  as  the  pro- 
ceeds of  the  ^e  of  the  Sydney  were  only  i2,l00, 
and  the  value  of  the  Worden  was  only  $1,000, 
the  aggregate  of  these  two  sums  not  exceeding 
$5,000.  There  was  no  decree  against  any  per- 
son in  personam,  for  any  amount  The  only 
decree  was  that  the  Sydney  and  the  Worden  be 
condemned  for  the  $8,252.47. 

We  are  of  opinion  that  this  court  has  no  Ju- 
risdiction of  t  his  appeal  In  Elgin  v.  MarehaU, 
106  U.  S.  678  [27:  249],  a  Judgment  had  been 
rendered  by  a  circuit  court  for  $1,660.76 
against  a  town,  on  interest  coupons  detached 
from  bonds  which  the  town  haa  issued.  The 
bonds  were  for  a  larger  sum  than  $5,000.  It 
was  held  by  this  court  that  it  had  no  jurisdiction 
to  re-examine  the  judgment,  on  the  ground  that 
the  Statute  limitiDg  the  appellate  jurisdiction 
of  this  court  to  cases  where  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeded  the  sum  or 
value  of  $5,000,  had  reference  to  the  matter  di- 
rectly in  dispute  in  the  particular  case  in  which 
the  judgment  sought  to  be  reviewed  had  been 
rendered,  and  did  not  permit  the  court,  for 
the  purpose  of  determining  its  sum  or  value, 
to  estimate  its  collateral  effect  in  a  subsequent 
suit  between  the  same  or  other  pariies.  It  was 
further  said  that  the  court  could  not  add  to  the 
value  of  the  matter  detef  mined  any  estimate  in 
money  by  reason  of  the  probative  force  of  the 
judgment  itself  in  some  subsequent  proceeding. 

The  principle  involved  in  Elgin  v.  MarehaH 
was,  on  the  authority  of  that  case,  applied  by 
this  court  in  an  admiralty  cause,  the  Je$ne 
WiUiamstm,  Jr.,  108  U.  8.  805  [27:780],  the 
facts  in  which  were  substantially  like  those  in 
the  present  case.    In  the  case  of  Ths  Je$$ie 
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WiUiameon,  Jr.,  theoounsd  for  tbe  appeDas 
hi  yoked  the  authority  of  The  Enterpri$e,2  Cort 
817,  as  taking  the  case  out  of  the  rule  kit 
down  in  Elgin  v.  Marshall.  In  tbe  Jessie  Wa 
liamson,  Jr„  the  libelant  in  a  suit  in  rm,  ii 
admiralty,  against  a  vessel,  claimed  fai  biilibe] 
to  recover  $S7,000  for  damages  growing  oatof 
a  collision.  A  stipulation  in  the  sum  of  $2, 100; 
as  the  appraised  value  of  the  vesseL  was  gi?ca 
in  the  district  court  The  libel  having  two, 
on  appeal,  dismissed  hy  the  circuit  courts  the 
libelant  appealed  to  tms  court,  whidi  held 
that  the  matter  in  dispute  did  not  exceed  the 
sum  or  value  of  $5,000,  exclusive  of  coit8,aDd 
that  it  had  no  jurisdiction  of  the  appeal  Ii 
The  Jessie  WiUiamson,  Jr.,  it  was  said  bj  tldi 
court,  that,  although  the  libelant  might  reooier 
$27,000  against  the  vessel,  it  was  pUdD  thii 
he  could  not  recover  on  the  stipulatioo  for 
value,  which  represented  her,  more  than  $8,100; 
and  could  not  recover  against  the  sureties  io  the 
stipulation  more  than  that  amount;  and  Unt, 
the  suit  being  one  in  rem  only,  the  value  d 
the  vessel  represented  by  the  stipulatioo  m 
all  that  was  in  dispute,  because  that  wai  al 
that  the  libelant  oouki  obtain  or  the  stipulatea 
lose  in  the  suit  It  was  further  shown,  is  the 
opinion  Id  The  Jessie  WilUamsan,  ^.,lhalthe 
facts  in  that  case  differed  from  the  facts  io  the 
case  of  The  Enterprise;  so  that,  whatever  m 
said  by  this  court  in  apparent  reoognitioi  if 
the  propriety  of  the  decision  in  the  can  if 
The  Enterprise  must  be  regarded  as  ^Mr  ii^ 
turn,  and  the  views  set  forUi  in  the  opinioi  Ii 
the  lust-mentioned  case,  so  far  as  they  coiflcl 
with  the  actual  rulings  of  this  court  in  tbe  ca« 
of  Elgin  v.  MarshaU  and  The  JessU  WiOim 
son,  Jr.,  must  be  regarded  as  not  having  krf 
the  affirmative  approval  of  this  oouit 

Tbe  principle  of  the  case  of  Bluin  v.  Jle^ 
shad,  that  the  sum  or  value  really  hi  di^Mli 
between  the  parties  in  the  case  before  tkh 
court,  as  shown  by  the  whole  recoid,  li  thi 
test  of  its  appeUate  Jurisdiction,  witboot  is* 
gard  to  the  collateral  effect  of  the  Judgmettli 
another  suit  between  the  same  or  other  partiil 
has  since  been  repeatedly  affirmed  oj  thh 
court,  and  that  case  cited  and  apprnfei 
Opelika  Oitv  v.  Daniel,  109  U.  8.  108  nttim 
Bruee  v.  Manchester  S  K.  B.  Ce.  117  U.6 
614  [29:  WA,  Gibson  v.  ShttfeUtt,  Itt  U.8 
27 [80: 1088];  Vickeburg.a.  dF.  AOs.y.SM 
185  U.  8.  195  [84:  961. 

The  case  of  The  Jessie  WiUiamsoM,Jr.,\i 
been  cited  with  approval  by  this  oonrt  t 
BoumanY.Ciiieago dH.W.  B,(h., ll^JJ.^U 
[29:  502],  and  Gibson  v.  Shujeldt,  188  U.  &  I 
[80: 1088]. 

It  is  very  dear  that  if  the  libel  in  tbe  pnm 
case  had  been  dismissed  by  the  drenlt  oottf 
the  libelants  could  not  have  appealed.  Tl 
right  of  appeal  must  be  redpronl,  and  d 
Statute  does  not  give  to  one  IMutv  an  adi« 
tage  over  the  oiber  party,  under  tbe  sanis  d 
cumstanoes.  BiUon  v.  JJiekineon,  108  U.  1 
185  [27:688]:  The  Jessie  WOUasMan.  Jr.,t 
U.  8.  805,  811  [27: 780.  7821. 

The  appeal  is  dismissed  fsr  wemi  si  i^ 
diction. 

IStO. 
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CHARLES  HOFF  xr  al.,  Appt$., 

0. 

mON  CLAD  MANUFACTURING  CO. 

OSee  8.  C  Beporter^  ed.  8864B1.) 

Iitfringement  qf  patefU—prior  deUce, 

L  The  pateDt  to  Chaxto  HoiCNat793n«l«aed 
June  19i,  1888,  for  an  tm  pro  vcBaent  In  ooal^hodi,  to 
not  infringed  by  the  pc^tent  gnmted  to  Heorj  SL 
BoTnolds,  Na  aOiCSB,  ioBued  Auffivt »,  188A. 

t.  Whereone  oonoeiyed  the  idea  of  hla  patent  from 
an  examination  of  a  prior  patent,  he  it  still  enti- 
tled* in  a  suit  for  infringement,  to  claim  that  the 
prior  patent  was  antidpated  tyjr  prior  deyioes,  es- 
pecially when  snoh  prior  deyioes  show  aoomplete 
anticipation  of  his  own. 

[No.  mi 

ArffU€d  March  18, 1891.  Ikctdsd  MarchSO.1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  dismissing  a  suit  in  equity 
to  recover  damages  for  the  InfriDgement  of  a 
patent.    Affirmed. 

Statement  by  Mr.  Juitiee  Brown: 
This  was  a  bill  Id  equi^  to  recover  damages 
for  the  infringement  of  letters-patent  No.  2TO,- 
871,  issaed  June  19, 1888,  to  Charles  Hoff  of 
Cincinnati,  Ohio,  for  an  improvement  in  coal- 
hods.  In  his  specifications  Uie  patentee  stated 
that  his  invention  related  "to  coal  hods  and  dm- 
ilar  sheet-metal  vessels,"  audits  object  "to pro- 
duce a  stronger  and  better  article  thun  those  in 
common  use  at  a  less  cost  of  labor  and  mate- 
riaL"  He  stated  his  invention  to  consist  "in 
forming  the  bucket  from  a  blank  so  shaped  as 
to  be  brat  into  a  cone  or  funnel-shaped  body, 
then  folding  the  cone  end  of  said  body  in  crimps 
to  form  the  bottom."  There  were  two  claims 
to  the  patent,  namely: 

"1.  The  method  of  forming  the  body  of  a 
coal-hod  or  other  similar  vessel,  which  consists, 
substantially,  as  before  set  forth,  in  first  form- 
PH]  Ing  a  cone-shaped  body  from  a  suitable  blank, 
thin  folding  in  the  cone  end  of  said  body  in 
crimps  to  form  the  bottom." 

"2.  As  a  new  article  of  manufacture,  a  coal- 
hod  formed  of  a  single  piece,  and  having  its 
bottom  crimped  or  folded  to  form  a  series  of 
annular  ribs  or  rings  of  progressively-increasing 
diameter,  substantially  as  shown  and  de- 
•cribed." 

The  defenses  were  in  substance— 

1.  That  in  view  of  the  prior  state  of  the  art, 
as  disdoeed  by  various  patents  and  devices, 
there  was  no  novelty  in  the  invention; 

2.  That  defendant  did  not  infringe. 

The  circuit  court  at  first  renderra  a  decree 


for  the  plaintiff  (27  Fed.  Bep.  807),  and  subse* ' 

guently,  upon  a  rehearing,  dismisBed  the  bUL 
1  Fed.  Bep.  45. 

Mr.  C(eo«  J.  Murray,  for  appellants: 

In  order  to  anticipate  an  invention  the  aUeged 
prior  device  must  be  shown  and  proved  to  ao- 
compUsh  what  is  claimed  by  the  patent. 

OMeago  db  N.  W.  R  €h.  v.  8ayle$,  97  U.  & 
664  (24:  10681 

The  alleged  prior  device  must  be  substan- 
tially the  same  In  principle  of  construction,  the 
same  in  mode  of  operation,  the  same  in  result 
produced.  If  the  patentee  was  the  first  to 
combine  them  for  a  particular  purpose  he  is 
entitled  to  be  protected  in  that  improvement 

Saiwa  d  B.  Mfg.  Co,  V.  Oifidnnati  Qariight 
dO.  Oo.l  Ban.  A  Ard.  610;  StimpsanY.  Wood- 
man, 77  U.  S.  10  Wall.  117  (19:  866);  WOiter 
Loom  Oo.  V.  Higg%n$,  106  U.  S.  680  (26:  1177); 
Chmohdaied  Safety  Volte  Co.  v.  OroAy  8.0.db 
V.  Co.  118  U.  &  167  (28:  989);  BuUer  v.  Bain^ 
ftru^tf,  29  Fed.  Bep.  142;  O^bom  v.  QUuier,  81 
Fed.  Bep.  402,  40  Pat  Off.  Qas.  1187;  Bieke 
V.  Otto,  17  Fed.  Bep.  689;  Pearl  v.  Ocean  MOU, 
2  Ban.  &  Ard.  469, 11  Pat  Off  Gaz.  2;  M<niey 
Seudng  Maef$.  Oo.  v.  Lancaster,  129  U.  S.  2& 
(82:  716);  HurGmt  v.  SehOlinffer,  180  U.  8. 466 
(82:  1011). 

Meeere.  J.  E*  Hindon  Hjrda,  F^-ederic  H. 
Bette  and  Ernett  C.  Webb,  for  appellee: 

The  mere  carrying  forward  or  new  or  more 
extended  application  of  the  original  thought,  a 
change  only  in  degree,  doing  substantial^  the 
same  thing  in  the  same  way,  by  substantiaUy 
the  same  means,  with  better  results,  it  not 
such  an  invention  as  will  sustain  a  patent 

Smith  V.  I^ie/ioU,  88  U.  S.  21  Wall  112  (22: 
666);  BuH  v.  Evory,  188  U.  S.  849  (88:  647), 
and  cases  cited;  Bueell  Trimmer  Co.  v.  Stecene, 
187  U.  8.  428  (84:  7l9). 

The  application  of  an  old  process  or  machine 
to  a  similar  or  analogous  subject  with  no  cbanffe 
in  the  manner  and  no  result  substantially  du- 
tinct  in  its  nature  will  not  sustain  a  patent,  even 
if  the  new  form  bad  not  been  contemplated. 

Penneylvania  B.  Co.  v.  Locomotive  Engine 
S.  T.  Oo.  110  U.  S.  490  (28:  222);  Miller  v. 
Force,  116  U.  S.  22  (29:  662);  Blake  v.  San 
Franeieco,  113  U.  8.  679  (28:1070);  Gardner  y. 
Hen,  118  U.  8.  180  (80:  168);  ^81.  Germain  v. 
Bruneuiek,  186  U.  8.  280  (84:  128). 

Mr.  Juitiee  Brown  deliverea  the  opinion  of 
the  court: 

The  essence  of  the  Hoff  patent  consists  in  his 
method  of  manufacture,  oy  taking  a  blank 
sheet  of  metal  of  the  proper  size  and  shape, 
folding  it  in  the  form  of  a  cone,  and  then 
crimpmg  the  smaller  end  to  form  the  bottom. 


NOTB.— Jbr  what  paUnU  are  granted;  when  da- 
daredvoid.   Bee  note  to  Bvans  v.  Baton«  4:  488L 

A»  to  paUntatQUy  cf  InventUme^  see  noUe  to 
Tbompeon  v.  BolMCiUor,  19:  78;  Oomlng  v.  Burden, 
11(6881 

Am  to  dbamdonmeni  of  invention^  see  note  to  Feo- 
ao^  V.  Dialoffae,  7:  887. 

AetodletilnetilonhetweeninventUmBcfnuthaniem^ 
omotee  or  i^roduetM,  and  proeeteer.  when  UUUrpal' 
enttd,   sea  iioCa  to  Oomlnff  v.  Borden,  14:  868. 

Am  to  ImiibiitHngproeeeiandproduet  IneamepaUnt; 
mpataUpaUntetherefort'-ooe  note  to  BYmm  v.  Ba- 
ton, 4:488. 

IM  U.S. 


What  relteue  may  cover.  See  note  to  0*Bellly  v. 
Moiae,  14:  60IL 

Am  to  aetignmenU  Wore  iuMUngand  ratetnlng  pot- 
effA;  reeording:  when  aaelgnment  tramfere  extended 
tarmit.— see  note  to  Gayler  v.  Wilder,  1ft  SDL 

When  aeelgnee  may  eue  for  Infringement;  when 
patentu  m/uet;  when  they  miut  joku  Bee  fioCa  to 
Wilson  V.  Boiissfwu,!!:  1141. 

AMtodamaoee  for  infringement  cf  potant;  trebb 
damages,— «ee  nets  to  Hogg  v.  Bmsnon*  1ft  68L 

^  Co  fioect  atom /or  potsnt^-iOMi;  IMirehasar  h«- 
forematwritih  asawsesto  Maadeville  v.Weleh,  6: 8T. 
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which  is  thus  made  much  thicker  aud  more 
durable  than  the  sides.  The  bottom  shown  in 
his  drawings  is  composed  of  a  series  of  concen- 
tric rings,  but  he  states  in  his  speciflcatioDS  that 
be  does  not  desire  to  limit  himself  to  auy  par- 
ticular form  of  crimp  or  fold  for  the  bottom  of 
the  hod,  since  it  is  evident  that  the  form  of  the 
fold  may  be  changed  and  still  have  the  taper- 
ing end  of  the  blank  compressed  to  force  the 
surplus  metal  to  fold  over  and  strengthen  the 
bottom,  and  it  is  also  evident  that  the  blank 
may  be  varied  to  suit  different  shapes  of  hods. 

To  ascertain  the  exact  scope  of  this  patent  it 
is  necessary  to  examine  the  state  of  the  art  at 
the  time  it  was  issued.  The  crimping  or  doub- 
ling in  of  the  ends  of  paper  packages  has,  of 
course,  been  a  common  practice  from  time  im- 
memorial. The  patent  to  George  Smith,  No. 
124,093.  issued  February  27,  1872,  exhibits  a 
coalliod  in  the  shape  of  an  inverted  hollow 
cone,  the  apex  of  the  cone  being  the  bottom 
and  center  of  the  hod.  It  differs  from  an  or- 
dinary coal-hod  only  in  dispensing  with  the 
ordinary  horizontal  bottom,  and  contains  no 
suggestion  of  the  crimping  process,  which  is 
tiie  main  feature  of  the  Hoff  patent  hod,  al- 
though a  method  is  suggested  of  repairing  the 
bottom  of  the  hod  by  the  substitution  of  anew 
cone,  which  constitutes  the  chief  feature  of  the 
invention. 

The  patent  to  Edward  F.  O'Toole,  May  22, 
1877,  No  191,071,  exhibits  a  coal-hod  formed 
of  a  blank  piece  of  metal,  forced  into  a  series 
of  vertical  crimps  upon  both  sides  of  the  hod. 
The  crimps  begin  at  the  bottom  of  the  hod 
and  widen  toward  the  top.  The  bottom,  how- 
ever, IB  rectangular,  and  composed  of  a  single 
sheet  of  metal,  so  that  the  hod  is  really  the 
weakest  at  the  part  which  is  subjected  to  the 
greatest  wear. 

Patent  No.  199,370,  of  January  22.  1878,  to 
Isaac  F.  Eearns,  relates  to  a  method  of 
strengthening  or  re-enforcing  those  parts  of 
tin  vessels  most  subject  to  wear  and  strain,  in 
forming  upon  the  bottom  of  the  vessel  a  fold, 
which  IS  hent  up  against  the  bottom  until  it  is 
fiat,  so  that  at  the  fold  there  are  three  thick- 
nesses of  metal  in  close  contact,  to  resist  wear 
at  this  exposed  point.  After  being  thus  pro- 
vided with  the  nattened  fold  the  vessel  Is  re- 
tinned,  so  that  the  crevices  on  ttie  inside  and 
outside  are  closed,  and  water  excluded  from 
the  fold.  This,  though  evidently  for  a  bottom- 
forming  process,  contains  but  a  faint  suggestion 
of  the  patent  in  suit — ^both  the  process  of  manu- 
facture and  the  result  being  entirely  different 
from  those  shown  in  plaintiff'd  patent. 

The  patent  to  Clark  and  Wells,  No.  221,622, 
of  November  11, 1879.  for  an  improvement  in 
metallic  baskets,  exhibits  a  body  made  of  a 
rectangular  blank  or  piece  of  sheet  metal, 
which  is  bent  in  cylindrical  form,  vdth  the 
ends  of  the  sheet  metal  overlapping  each  other 
and  riveted,  while  the  metal  is  straight.  The 
corrugations  are  made  broad  and  shallow  at 
their  upper  ends,  near  the  top  of  the  bsisket, 
and  then  gradually  decrease  in  width  and  in- 
crease in  depth  toward  the  bottom.  It  is 
somewhat  similar  in  principle  to  the  OToole 
patent,  and,  like  that,  differs  from  the  plain- 
tiff's in  failing  to  provide  for  an  increased 
thickness  for  the  bottom,  which  it  an  ordinary 


one  and  secured  to  the  body  by  the 
seaming  process. 

The  English  patent  to  George  Hudthe,  oC 
December  19,  1873,  is  for  'improvemeoli  li 
cylindrical  and  other  boxes,  cases,  eaoi  aii 
similar  vessels,  and  in  apparatus  forthefluss> 
facture  of  the  same."  While  many  of  tki 
articles  enumerated  in  his  patent  are  evidesi^ 
contemplated  to  be  made  of  paper  or  pm^ 
board,  he  expressly  describes  hu  prodnci  ■ 
consisting  "of  a  box  or  other  vessd  of  aif 
suitable  material,  when  constructed  by  foMii^ 
crimping,  swaging  or  compressing.'^  and  tB 
use  of  the  mandril,  punch  and  die  in  the  fonM* 
tion  of  his  boxes  indicates  that  he  is  daiBw 
with  substances  not  easily  flexible.  The  rerat 
is  a  box  of  any  suitable  material  made  \f 
crimpinf  or  folding  a  portion  of  a  pierioiii^ 
prepared  tube  or  hollow  cylinder  m  sock  a 
manner  as  to  form  the  closed  end  tbenoC,  or. 
as  described  in  his  sixth  claim,  '*an  oval  bos 
formed  from  a  tube  or  hollow  cylinder,  wkt 
the  bottom  of  the  same  is  made  by  fddiiig  m 
crimping  in  a  portion  of  the  body  thereot* 
Even  if  the  only  material  contemplatsd  bf 
Hazeltine  were  iMisteboard,  the  adaptilioB  i 
the  same  method  of  manufacture  to  a  tf 
material  like  zinc  or  sheet  iron  wooki  D0iM» 
essarily  involve  invention,  so  Ions  as  the  pn» 
ess  of  manufacture  is  practical^  tlia  SMU 
His  results  are  practically  the  same  ss  thM 
obtained  by  the  Hoff  patent,  except  thst  I 
would  appear  from  the  Hueltine  diavii|i 
that  he  did  not  contemplate  that  the  cbM 
bottom  of  the  box  should  be  formed  of  Ihi 
crimped  materials,  but  that  the  center  shorii 
be  made  of  another  piece  of  metal,  overvMek 
the  ends  of  the  side  pieces  are  crimpjBdlofoni 
a  solid  bottom.  The  exhibit  "OM  Zinc  Qjl» 
der"  is  an  application  of  the  Haieltiiie  km  II 
the  formation  of  a  metallic  cylinder  for  " 
ing  a  roll  of  sheet  zinc,  and  oonsisls  of  a 
case  or  body,  in  which  the  ei^  or  bi 
are  formed  in  part  of  the  same  piece  of 
which  forms  the  sides,  such  metal  beinglSolM  1 
afterwards  into  crimps,  and  the  criauii  im^  \ 
tened  down  over  a  wooden  heed  whi^ii  hcU 
in  place  by  nails  driven  through  the  peripkoiy 
of  the  cylinder  into  the  rim  of  the  hid. 

Conceding  then  that  it  was  old  to  Cfimp  is 
and  fold  the  ends  of  cylindrical  caitoidgei  sil  j 
boxes  of  pasteboard,  or  other  stiff  matmsL  •  A 
shown  in  the  Hazeltine  patent,  and  ate  ttit 
it  was  old  to  turn  the  edge  of  metalUe  tifHt 
drical  vessels  or  packages  to  hold  sepmi 
bottoms  or  heads  of  such  vessels  and  packan 
it  is  evident  that,  if  the  first  claim  of  the  uof 
patent  can  be  supported  at  aD,  it  can  only  III 
lor  the  formation  of  the  entire  bottom  of  thi 
crimped  material,  and  the  resultant  incremis 
its  thickness. 

Defendant  is  makinr  a  coal-hod  after  a  pi^ 
ent  granted  to  Heonr  S.  Reynolds,  Ka  IML* 
088,  dated  August  26,  1884,  the  phndpil  M* 
vantages  of  which  are  declared  bj  the  nataMU 
to  be  an  increase  of  strength  ana  dnraoQiljcf 
the  vessel,  and  a  decrease  of  the  cost  of 
duction.  To  accomplish  these  dijects 
tially  forms  the  bottom  out  of  the  metal 
ing  the  body,  and  closes  the  raeitnre 
completes  the  bottom  by  a  cap.  The  blaakli* 
cut  out  in  the  ordinary  way,  and  is  then  ~ 
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Qpbf  bendlDg  ita  edges  around  and  nnitlDg 
them  to  fonn  the  boc^.  The  next  operation 
eoDsiflti  in  placing  the  body  in  an  inserted 
poiitioo,  in  a  stamping  press  of  the  requisite 
power,  and  subjecting  ft  to  compression  be- 
tween dies,  of  suitable  shape,  to  fold  its  lower 
edge  inwardly,  and  to  form  a  series  of  ribs 
tspering  towwl  the  center.  The  next  step 
cooaiti  in  placing  the  body  in  a  press,  and, 
bj  the  action  of  another  set  of  dies,  flattening 
tlie  ribs,  and  thereby  partially  forming  the 
bottom  of  the  Teasel  out  of  a  portion,  and  in 
one  pieoe  with  the  body,  the  walls  of  the  ribs 
fokimg  in  upon  the  meital  between  them,  and 
tbos  increasing  the  thickness  of  a  portion  of 
the  bottom,  and,  consequently,  incr^ising  its 
itrength  aiid  durability.  To  finish  the  bottom, 
he  employs  a  cap  punched  out  of  sheet  metal, 
inaerted  m  the  partially  completed  bottom,  its 
rim  resting  upon  the  inside,  and  its  body  pro- 
jecting through  the  aperture,  and  so  flat- 
tened down  .upon  the  cnmps  as  to  completely 
dose  the  aperture  and  bind  the  ribs.  Under 
the  narrow  construction  we  are  compelled  to 
HI]  fJ^  ^®  ^^^  patent,  it  is  evident  this  is  no  in- 
mogement  Whether  the  result  produced  be 
or  be  not  inferior  to  the  Hofl  hod,  of  course  is 
not  involved  in  this  case.  It  may  be  true 
that  Reynolds  conceived  the  idea  of  his  hod 
from  an  examination  of  the  HofE  device;  but 
he  is  none  the  less  enUtled  to  claim  that  the 
floif  patent  had  been  anticipated  bv  prior  de- 
vices, especially  when  such  prior  devicea  ap- 
pear to  ahow  a  complete  anticipation  of  his 
own.  Indeed  both  of  these  partiea  aeem  to 
ha?e  been  gleaning  in  a  field  idready  open  to 
the  public. 

It  is  clear  that  the  second  claim  of  the  Hoff 
patent  for  "a  coal  hod  formed  of  a  single 
piece  and  having  ita  bottom  crimped  or  folded 
lo  form  a  aeries  of  annular  ribs  or  riop  of  pro- 

E'velyincreasing  diameter"  is  ootmfrioged 
i  Reynolds  device,  as  no  such  rings  or 
X  anythii^  approximating  to  them  is 
shown  in  the  de^ndant's  hod. 
I^  decree  iif  Uis  amrt  below  mtut  be  affirmed. 


RONALD  WORTHINGTON,    CpUector  of 
^.    Coitoms  for  the  Rbyenub  District  of  Bos- 

TOM  ASD  CHABLE8T0WK,  Pif,  in  BtT., 

e. 
R.  R  R0BBIN6  bt  ai.. 

t8ee  8b  GL  fieporter^  ed.  887-012,) 

Ihitjf  en  enamel — etmeUrucHon  of  Tariff  Act, 

L  **W1dte  hard  enamd**  does  not  oome  within  the 
deiiffnatioD  of  ^*w«toh  materiala'*  in  the  TarilT 
Act,  it  not  beinsr  urad  ezolual  vely  for  tho  maklnsr 
of  faces  of  watoh-diala,  although  it  was  imported 
for  use  in  making  watob-dlaJa  and  was  in  faot  so 
Hied  after  being  ground. 

1  The  dutiable  daaattlcation  of  artlolea  imported 
onst  be  aaoertained  by  an  examination  of  the 

Hon.— ^  to  I4en  cf  United  Stateefor  dutiee^  see 
«o(e  to  United  Stateav.  850  Cheats  of  Tea,  6:703. 

Am  to  actum  to  recover  back  duties  paid  under 
9ratai:vroteat^  how  madCn  and  Ue  effeet^—wee  note 
to  Oreely  v.  Thompson,  18:307. 
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Imported  artlole  itaelf  ,  In  the  condition  In  whleh 
It  la  Imported. 

[No.  380.] 
Submitted  March  19,  1891.       Deeiddd  March 

90,  1891. 
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IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts 
to  review  a  judgment  in  favor  of  plaintiffs  for 
duties  illegally  exacted.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr,  A.  X.  Parker*  Auistant  Attjf-Qen,, 
for  plaintiff  in  error. 
Mr.  J.  P.  Tucker  for  defendants  in  error. 

Mr,  JueOce  BUktchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Massachusetts  by  R  E.  Robbies  and  others, 
copartners  as  Robbins,  Appleton  &  Co.,  against 
Roland  Worthini^ton,  Collector  of  Customs 
for  the  Revenue  District  of  Boston  and  Charles- 
town,  to  recov^  an  alleged  excess  of  duties, 
paid  under  protest,  on  importations  into  tho 
rort  of  Boston  in  March  and  May,  1884,  of  an 
article  known  and  described  in  trade  as  ''wbite 
hard  enamel."  (880^ 

The  case  was  tried  by  the  circuit  court  with- 
out a  Jury  on  the  followingstatement  of  agreed 
facts:  "The  plaintiffs  imported  from  a  for- 
eign country  into  the  United  States,  to  wit, 
into  the  Port  of  Boston,  in  the  District  of  Mas- 
sachusetts, in  the  months  of  March  and  May, 
1884,  two  lots  of  white  bard  ename).  in  the 
ateamships  Marathon  and  Samaria,  from  Liver- 
pool, and  made  entries  of  the  same  at  the  cus 
tom- bouse  in  said  Boston,*  for  consumptiou. 
The  defendant,  as  col  lector  of  customs  at  said 
port,  assessed,  liquidated  and  exacted  duties 
upon  this  enamel  at  the  rate  of  25  per  cent  aJ 
valorem  as  'watch  materials,  not  specially 
enumerated  or  provided  for.'  Plaintiffs  duly 
protested  to  the  defendant  against  the  exaction 
of  such  rate  of  duty,  and  claimed  that  the  law- 
ful duty  due  upon  this  enamel  was  20  per  cent 
ad  valorem,  as  an  article  'manufactured  io 
whole  or  in  part,  not  herein  enumerated  or 
provided  for. '  A  copy  of  the  protest  is  an  nexed 
and  made  a  oart  hereof.  Plaintiffs  duly 
appealed  to  the  oecreiar^r  of  the  Treasury,  who 
sustained  the  defendant  in  bis  action.  In  due 
time  and  form  plaintiffs  instituted  this  action 
for  the  recovery  of  the  duties  paid  in  excess  of 
twenty  per  cent  ad  valorem.  It  is  agreed  that 
the  merchandise  is  and  was  in  1883  known  and 
described  in  trade  as  'white  hard  enamel;'  that 
it  is  used  for  various  purposes,  including  the 
making  of  faces  or  surfaces  of  watch  dials, 
scale  columns  of  thermometers,  faces  or  sur-  . 
faces  of  steam-gauge  dials,  and  for  other  pur- 
poses when  a  smooth  or  enameled  surface  is 
desired.  It  is  further  agreed  that  the  form  or 
condition  of  this  merchandise,  as  imported, 
affords  no  evidence  or  indication  of  the  use  to 
which  it  is  to  be  applied.  It  is  further  agreed 
that  this  mercbanoise,  in  the  form  orcondfition 
as  imported,  cannot  be  used  for  any  of  the  pur- 
poses above  described,  nor  for  any  purposes 
whatever  of  practical  use  to  which  it  is  adapted 
or  ever  applied;  that  before  it  can  be  applied 
to  any  practical  use  its  present  form  and  con- 
dition must  be  changed  by  grinding  or  pulver- 
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Mng  and  Dew  procttses  of  manufacture  applied. 
It  is  further  agreed,  if  it  woujd  be  competent 
to  prove  the  same,  that  the  plaintiffs  are,  and 
have  been  for  several  years  prior  to  said  im- 
portations, manufacturers  of  watches;  that  the 
enamel  in  controversy  was  imported  by  them 
for  use  in  making  watch -dials,  and  was  in  fact 
so  used.  If  the  court  shall  be  of  the  opinion 
that  the  duty  lawfully  chargeable  upon  this 
merchandise  was  20  per  cent  €td  uUorem,  the 
Judgment  shall  be  for  the  plaintiffs  for  the  ex- 
cess exacted,  to  be  ascertained  by  an  assessor, 
with  interest  and  costs.  On  the  contrary,  if 
the  court  shall  be  of  the  opinion  that  tlie  duty 
exacted  was  that  lawfully  due,  then  judgment 
shall  be  for  the  defendant  for  cos's." 

The  protest  referred  to  in  the  statement  of 
agreed  facts  was  as  follows:  * 'Boston,  July 
8d.  1884.  Sir  :  We  respectfully  protest 
against  your  decision,  assessment,  liquidation 
and  exaction  of  duties  at  the  rate  of  twenty- 
five  per  cent  €ul  valorem  upon  our  importation 
of  three  jMickagesof  white  hard  enamel  marked 
<ki^  1822  /  4  in  the  steamship  Samaria  from 

Liverpool  and  entered  for  consumption  on  the 
12th  day  of  Ma^  last,  claiming  that  under  the 
existing  laws  of  the  United  States  this  merchan- 
dise is  liable  only  either  to  a  duty  of  ten  per 
cent  or  twenty  per  cent  ad  valorem.  This  en- 
amel is  not  enumerated  by  name  in  the  tariff; 
therefore,  must  be  classed  for  duty  purposes 
under  some  ^neral  term  or  description.  It 
bears  no  similitude  to  any  named  article  in  the 
tariff,-  within  the  intent  or  provisions  of  section 
2499  of  the  Act  of  March  8,  1888,  and  cannot 
be  classed  under  that  section.  It  is  a  crude 
article,  only  useful  for  any  purpose  bv  the  de- 
struction of  its  present  form  and  condition,  and 
a  complete  orocess  of  manufacture,  and  is  pro- 
vided for  by  section  2618  of  said  Act  of  March 
8,  at  a  duty  of  ten  per  cent  ad  valorem.  Should 
it,  however,  be  held  that,  on  account  of  its 
present  condition,  it  is  a  partially  manufac 
tured  article,  then  it  is  provided  for  by  said 
section  2618,  at  a  duty  of  twenty  per  cent  ad 
valorem.  It  is  not  a  part  of  a  watch  or  watch 
material,  within  the  description  and  intent  of 
the  provisions  of  Schedule  N  of  said  Act  of 
March  8.  It  is  adapted  to,  can  be  and  is  med  for 
various  purposes,  and  is  not  a  part  of  any 
special  article  nor  a  material  for  any  special 
axtide.  We  submit,  under  compulsion,  to  get 
our  goods,  and  shall  hold  you  and  the  govern- 
ment responsible." 

The  court  ordered  judgment  ^or  the  plain- 
tiffs, and  referred  the  case  to  an  assessor  to 
assess  the  damages.  On  his  report,  a  judg- 
ment wasenterea  for  the  plaintiffs  for  ^.14 
and  costs.  To  review  that  judgment,  the  Col- 
lector has  brought  a  writ  of  error. 

The  question  for  decision  is,  whether  the  ar- 
ticle imported  was  liable  to  the  duty  assessed 
upon  it  by  the  Collector,  of  26  per  cent  ad  va- 
lorem ,  under  that  clause  of  Schedule  N  of  sec- 
tion 2602  of  the  Revised  Statutes,  as  enacted  by 
section  6  of  the  Act  of  March  8,  1888,  chap. 
121  (22  Stat  614).  which  read  as  foUows: 
"  Watches,  watch  cases,  watch-movements, 
parts  of  watches  and  watch  materials  not  spec- 
udly  enumerated  or  provided  for  in  this  Act, 
twenty-five  per  centum  ad  valorem/*  or  whether 
it  was  Uabl«  to  a  duty  of  20  j^  cent  ad  valorem 
18S 


under  section  2618  of  the  Bevlsed  Statutsi;  m 
enacted  by  the  same  section  6  of  the  Act  of 
March  8,  18h8,  which  read  as  follows:  "That 
shall  be  levied,  collected  and  paid  on  the  i» 
portation  of  all  raw  or  onmauoiactured  aitieki^ 
not  herein  enumerated  or  provided  for,  adi^ 
of  ten  per  centum  ad  valorem;  and  all  aitieki 
manufactured,  in  whole  or  in  part,  not  Imfc 
enumerated  or  provided  for,  a  do^  odP  twai^ 
per  centum  ad  valorem," 

It  is  contended  for  the  goverameot  that  tti 
article  in  question  fell  under  the  head  of  "wttdk 
materials.^'  But  we  are  of  opinion  that  tUi 
contention  is  unsound,  and  that  the  artldem 
dutiable  at  20  per  cent  ad  vtUorem,  asanartldi 
manufactured  in  whole  or  in  part,  not  oCh»> 
wise  enumerated  or  provided  for. 

By  the  statement  of  agreed  facte,  the  artidi 
was,  when  the  Tariff  Act  applying  to  it  m 
enacted,  known  and  described  m  trads  • 
"white  hard  enamel,"  and  '  is  used  for 
purposes,  including  the  making  of . faces  ori 
laces  of  watch-dials,  scale  columns  of 
mometers,  faces  or  surface  of  sti 
dials,  and  for  other  purposes  when  a  ^ 
or  enameled  surface  is  desired."  It  thoi  ^ 
pears  that  it  is  not  used  exduaively  fbr  ttt 
making  of  faces  or  surfaoea  of  wamdlriR 
and,  although  it  is  stated  in  the  atatemoit « 
agreed  facts  that  the  enamel  in  oontroveiifjrvM 
imported  by  the  pkdntifb  for  use  in  nskh^ 
watch-dials,  and  was  in  fact  so  used,  tbeieiM 
nothing  to  prevent  them  from  selling  it  Is 
persons  who  would  use  it  for  the  othar  |i» 
poses  for  which  It  is  stated  it  it  used. 

It  appears  further  that  the  form  or  couSUm 
of  the  merchandise  as  imported  affovds  BOfH> 
dence  or  indication  of  the  use  to  which  it  li  H 
be  applied;  that,  in  the  form  or  ooodltloi  ■ 


imported.  It  cannot  be  used  for  any  of  thep» 
poses  mentioned,  nor  for  anv  parpoaes  iw 
ever  of  practical  use  to  which  it  is  adaplfld  « 


ever  applied;  and  that  before  it  can  be  applil 
to  any  practical  use,  its  present  fonn  and  en> 
dition  must  be  changed  by  grinding  or  |Mdi» 
idng,  and  new  processes  of  nuumlaeliii  It 
applied. 

It  is  apparent,  from  the  facta  atatad,  tettto 
customs  officers  could  not  determine  tan  m 
examination  of  the  article  to  which  of  the  Mi 
named  it  was  to  be  applied,  or  that  H  nis  H 
become  the  material  of  a  wiodi.  In  oite  W 
produce  uniformity  in  the  impodtlonof  dUiiL 
the  dutiable  classification  of  artidea  Impom 
must  be  ascertained  by  an  ezmminntlon  eC  ttl 
imported  article  itself,  in  the  condMon  li 
which  it  is  imported.  In  order  to  be  dnMb 
as  "watch  materials,"*  the  article. 


ported,  must  be  in  such  form  of  mannfiMM. 


as  to  show  its  adaptation  to  the 
watches. 

The  article  in  question  was,  to  ali 
and  purposes,  raw  material    If  tt  wcm  U  It 
classed  as  "watch  maUsriala,"  it  woidd  ~ 
that  any  metal  which  could  oltlmatdy  ha 
and  was  ultimately  used.  In  the 
of  a  watch,  but  could  be  need  for 
poses  also,  would  be  dutiable  at  '*walQh 
rials."     In  order  to  be  "watch 
the  article  must  In  itself  bear  mavka  eC 
special  adaptation  for  use  in  mal 
The  fact  that  the  article  in 


tttULI 


im. 


Unitbd  States^  «r  rel.  Bothtor,  y.  Blaihs. 


806-826 


Id  the  manufacture  of  watches  has  no  relation 
to  the  condition  of  the  article  as  import^,  bat 
to  what  afterwards  the  importer  did  with  it 

Tbe  government  relies  upon  the  decision  of 
Jitdgs  Blodg^  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
lUinois.  in  EMn  Watch  Oo.  v.  Spaulding.  19 
1^.  Fed.  Rep.  411,  in  which  the  question  involved 
'^'  WIS  whether  an  article  known  in  trade  as 
"watch  eoamel "  was  dutiable  at  40  per  cent 
ad  miorem,  under  the  last  clause  of  Schedule 
B  of  section  2604  of  the  Revised  Statutes,  as 
"msnafacturers  of  glass,  or  of  which  glass 
ihsn  be  a  component  material,  not  otherwise 
provided  for,"  or  to  a  duty  of  twenty-five  per 
eentotf  9aorem  at  "watdi  materials,"  under 
Schedule  M  of  section  2604;  and  it  was  held 
that  tbe  article  was  not  a  manufacture  of  glass, 
bat  was  dutiable  as  "watch  materials."  But 
fai  that  case  it  is  stated  that  the  article  there  in 
qoettion  was  Icnown  to  the  trade  as  "watch 
etuunel,"  and  was  used  only,  so  far  as  was  dis- 
closed by  the  evidence,  for  enameling  the 
facet  or  aials  of  watches.  It  does  not  apf)ear 
by  tbe  report  of  that  case  whether  or  not  there 
was  any  earmark  upon  the  imported  article  to 
faidicate  its  proposed  use.  That  case  was  not, 
b  its  facts,  at  all  like  the  present  one,  and  this 
eaae  must  be  decided  upon  the  facts  shown  l^ 
the  record. 
JudgmeiU  t^fflrtMd. 


UNITED  STATES,   «b  rel.  Stltavub  0. 
BoTHTQH,  Plff.  in  Err,, 

0. 

JAMES  G.  BLAINE,  Secretaiy  of  State. 

<8ee  8.  GL  Bepoiter^  ed.  80S-8SB.) 

Mamdamus,  when  iMued,  when  not—pmoer  qf 
Preiidtnt — mandamue  againet  Secretary  of 
Stai^-'WB  adjodicata^fNHOtfr  {f  judicial  &• 

L  The  writ  of  mandamus  oannot  lasue  In  a  ease 
wbefeits  effect  Is  to  direct  or  oontrol  the  head  of 
an  executive  department  In  the  dlacharge  of  an 
txeoatlve  doty  involving  tbe  exeroise  of  Judg- 
nwQt  or  diaoretlon. 

1  When  Xxj  speolal  statate,  or  otherwise,  a  mere 
Btnftrterlal  dutj  Is  Impoaed  upon  the  executive 
oHeen  of  the  government,  that  Is,  a  service  which 
tfaex  are  bound  to  perform  wlthwot  further  ques- 
tion, then*  if  they  refuse,  nmodamua  maj  be 
Iwied  to  compel  them. 

H  The  President  may  withhold  payment  of  an 
sward  ouule  In  favor  of  a  dtiaen  of  the  United 
Mates  against  Mexico,  under  the  Convention 
between  the  United  Btatea  and  Mexico  of  July 
4.1MS,  pending  an  Inveatlgatlon  of  fraud  as  to 
tbeelami,  and  In  the  meantime  tbe  Secretary  of 
Stats  oaanot  be  compelled,  \sf.  mandamna,  to  pay 
tbe  sward  from  moneys  received  from  Mexico 
and  in  the  State  Department  to  pay  awarda. 

C  Ihe  principle  of  ret  aOivudioaXA  oannot  be  In- 


Non.— inhsfi  fnandamus  v/OL  Iwiie.  See  noU  to 
M*aimy  V.  SiUiman,  4e  M8. 

M  to  mamdamniM  to  eontrci  inferior  cowrie;  dCs- 
sreNofi,— aae  note  to  JBeixirea  Morgan,  SO:  ISB. 

MUtmandanme  to  compel  eUy^  town  oreowUyto 
^tmtopaif  bonOe  or intereet  on  bonds,  see  note 
to  Bavenpoci  ▼.  United  Btatea.  10: 70L 

mu.s. 


voked  against  the  United  States  by  individual 
claimants  of  awards  made  against  Mexico,  under 
the  Treaty  between  this  country  and  that  of 
1868,  while  the  controversy  as  to  such  claimants 
remains  in  ./lerf. 

fi.  Whfle  the  political  department  of  the  govern- 
ment has  not  parted  with  its  power  over  a  mat- 
ter, the  intervention  of  the  Judicial  department 
cannot  be  invoked  to  compel  action. 

[No.  lite.] 

Argued  March  S,  6, 1891,    Veeided  March  tS, 
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r\  ERROR  to  the  Supreme  Court  of  the 
District  of  Columbia  to  review  a  judgment 
refusing  a  mandamus  against  the  Secretary  of 
State.    Afflrmod. 

Statement  by  Mr.  OhirfJuetice  Fuller: 

Sylvanus  C.  Bovnton  filed  his  petition  in  the 
Supreme  Court  of  the  District  of  Columbia, 
November  28, 1889,  against  the  Secretaiy  of 
State  for  a  mandamus  to  compel  him  to  pay 
the  petitioner,  as  assignee  of  one  Weil,  certain 
moneys  in  respect  of  a  claim  allowed  under  tbe 
Convention  between  the  United  States  and 
Mexico  for  the  adjudication  of  claims  of  dti- 
zens  of  either  country  upon  the  government  of 
tbe  other,  of  Julv  4. 1868  (15  Stat.  679).  The 
petition  set  forth  from  art.  II.  of  the  Treaty 
this  dause:  "The  President  of  the  United 
States  of  America  and  the  President  of  the 
Mexican  Republic  hereby  solemnly  and  sin- 
cerely engage  to  consider  the  decision  of  the 
oommisstoners  conjointly  or  of  the  umpire,  as 
Uie  case  may  be,  as  absolutelv  final  and  con- 
clusive upon  each  daim  decided  upon  by  them  or 
him  respectively,  and  to  give  full  effect  to  such 
decisions  without  any  objection,  evasion  or  de- 
lay whatsoever;"  and  also  art.  V.  as  follows: 
"The  high  contracting  parties  agree  to  con- 
sider the  result  of  the  proceedings  of  this  com- 
mission as  a  full,  perfect  and  final  settlement  of 
every  claim  upon  either  government  arising 
out  of  any  transaction  of  a  date  prior  to  the 
exchange  of  the  ratifications  of  the  present 
Convention;  and  further  engage  that  every 
such  claim,  whether  or  not  the  same  may  have 
been  presented  to  the  notice  of,  made,  preferred 
or  laia  before  the  said  commission,  diall,  from 
and  after  the  conclusion  of  the  proceedings  of 
the  said  commission,  be  considered  and  treated 
as  finally  settled,  barred  and  thenceforth  in- 
admissible/' 

The  petition  averred  that  it  was  stipulated 
that  if  the  aggregate  of  claims  allowed  on  one 
side  exceeded  the  aggregate  of  those  allowed 
on  the  other,  the  balance  should  be  paid  by  the 
government  against  whom  it  so  resulted  In 
equal  annual  installments,  and  that  *'  the  gov- 
ernment so  receiving  such  balance  undertook 
to  make  distribution  and  payment  ofv  rata  to 
tbe  daimants  in  whose  favor  awardB  had  been 
made." 

The  petition  then  stated  the  sum  total  of  the 
awards;  the  balance  to  be  paid  over  by  Mexico 
to  the  tJnited  States;  the  payments  made  by 
Mexico;  the  final  installment  still  remaining 
due,  and  an  amount  remaining  undistrlbuteu 
in  the  State  Department  paid  by  Mexico  on 
awards  as  to  the  daims  of  jBenjamIn  Well  and 
La  Abra  Silver  Mining  Company.  It  was  fur- 
ther alleged  that  the  commissioners  failed  to 
agree  as  to  the  claim  of  Benjamin  Well,  which 
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was  referred  to  an  umpire,  who  beard  the  caae 
on  the  proofs  submitted  and  made  an  award 
in  favor  of  Weil,  which, "  together  with  all  the 
other  findings  and  proceedings  of  the  oommis- 
lion/'  was  duly  reported  to  and  fil^  in  the 
State  Department,  and  thereupon  the  said 
award  beoime  final  and  conclusive  under  the 
clause  of  the  Treaty  hereinbefore  recited. 
Petitioner  further  averred  that  on  November 
6, 1875,  a  part  of  the  aWard  made  in  favor  of 
Weil  was  assigned  to  him  by  an  instrument  in 
writing,  which,  soon  after  its  execution,  was 
filed  in  the  State  Department,  where  it  still  re- 
mained; and  that  the  Secretary  of  State  paid  to 
petitioner  on  August  16, 1880,  and  March  8, 
1881,  certain  sums  applicable  to  the  award  in 
favor  of  Weil,  leaving  a  balance  due. 

The  petition  then  showed  that  on  the  18th 
of  July,  1882,  on  a  complaint  by  Mexico  that 
the  award  in  favor  of  Weil  was  made  on  a 
false  and  fraudulent  claim,  a  convention  was 
negotiated  and  signed  with  that  government, 
which  recited  that  the  President,  after  consid- 
ering the  circumstances  of  the  case,  and  in 
view  of  the  Statute  of  June  18,  1878,  being  of 
opinion  that  the  cases  of  Weil  and  La  Abra 
Company  should  be  reopened  and  retried,  had 
ooncluded;the  Convention  with  the  Pl^?8ident 
of  Mexico  for  that  purpose,  which  Convention 
was  on  the  28th  daV  of  July,  1882,  submitted 
by  the  President  In  a  special  message  to  the 
Senate  of  the  United  States  for  its  constitu- 
tional assent  and  concurrence;  and  tliat.  while 
it  was  pending  in  the  Senate,  one  Key,  an 
•ssiffnee  of  a  portion  of  the  awsoxl  in  favor  of 
Weil,  instituted  a  proceeding  in  the  Supreme 
Court  of  the  District  of  Columbia  for  a  writ  of 
mandamus  on  the  Secretarv  of  State,  and  a 
peremptory  writ  was  granted,  but  the  Secretary 
of  State  appealed  to  the  Supreme  Court  of  the 
United  States,  which  pronounced  its  decision 
January  7,  1884,  reversing  the  judgment  of 
the  court  below  and  denying  the  mandamus, 
"as  will  appear  by  reference  to  the  case  of 
FreUnghuyaen  v.  Key,  reported  vol.  110  U.  S. 
Reports,  pape  68."    [28:71] 

The  petitioner  then  gave  his  view  of  the  de- 
cision of  the  Supreme  Court  of  the  United 
States,  and  said  that  the  Senate  of  the  United 
States  bad  notice  of  it  and  of  the  grounds  and 
reasoning  on  which  the  court  readied  its  con- 
dusions.but  after  due  consideration  and  full  de- 
liberation, on  April  21, 1886,  "refused  to  assent 
to  and  concur  in  the  said  Convention  of  July 
^8,  1882,  less  thiin  two  thirds  of  the  senators 
present  voting  in  favor  thereof,  and  a  quorum 
of  the  senators  being  present;"  and  he  con- 
tended that  this  made  it  certain  that  the  Senate 
"held  that  there  was  no  suffldent  ground,  rea- 
son or  cause  for  excepting  the  said  award 
made  in  favor  of  the  said  Weil  from  the  opera- 
tion of  the  finality  dause  of  the  Treaty  of  July 
4th,  1868,  or  for  repealing  or  rendering  that 
dause  inoperative  as  to  the  said  award.  But 
petitioner  said  that  nevertheless  the  Secretary 
of  State  refused  to  make  distribution  and  pay- 
ment to  the  said  Weil  and  his  representatives 
or  assigns  "of  their  distributive  shares  of  the 
monevs  now  lying  in  the  SUte  Department, 
and  due  to  him  or  them  as  aforesaid; '  and  on 
November  20,  1889,  in  response  to  a  written 
dtMiiMul  therefor,  replied  "that  for  causes 
d<'eined  lawful  and  suflSdent"  he  was  unable 


to  comply  therewith.  Finally,  pedtiooer 
averred  that  the  moneys  paid  into  the  Depeit- 
ment  of  State  in  respect  of  the  Weil  award 
were  so  paid  in  trust  to  distribute  and  pay  the 
same  to  Weil  or  his  representatives  or  assiffos 
in  satisfaction  of  his  original  claim  against 
Mexico. 

Petitioner  thereupon  prayed  for  procees  and 
that  a  peremptory  writ  of  mandamus  be  grant- 
ed upon  hearing. 

A  rule  to  show  cause  having  been  entered, 
the  Secretary  of  State  answered,  stating, 
among  other  tbines,  the  amount  that  would  be 
paid  to  rektor  "if  the  President  of  the  United 
States,  in  whose  control  is  the  said  undistribu- 
ted balance,  should  determine  that  it  Is  not  in-  ,« , 
consistent  with  the  public  interests  to  pay  the  ' 
same,  or  so  much  thereof  as  would  be  ratably 
payable  to  the  said  Boynton,"  but  saying 
"that  the  President  of  the  United  States  has 
forbidden  the  pavment  of  any  part  of  the  said 
net  balance  on  the  ground  hereinafter  stated, 
and  that  for  that  reason  no  scheme  of  distribu- 
tion of  the  said  net  balance  has  been  made.** 
The  answer  then  alleged  that  the  money  paid 
by  Mexico  became,  upon  recdpt,  the  money 
of  the  United  States,  and  not  in  anv  way  sub- 
ject to  the  demand  or  control  of  the  original 
claimants,  who  were  not  recognized  by  the  said 
commission,  the  only  parties  to  which,  and 
who  api)eared  before  the  commission,  being  the 
governments  of  Uie  United  States  and  the  Re- 
public of  Mexico,  each  represented  by  one 
person,  in  virtue  of  article  U.  of  the  Treaty. 

It  was  further  stated  that  the  allegation  of 
the  petition  that  the  United  States  was  under 
some  obligation  "to  make  distribution  and  pay- 
ment pro  raia  to  the  claimants  in  whoee  favor 
awards  had  been  made"  was  not  founded  od 
any  provision  of  the  said  Treaty.  And  fur- 
ther, that  the  United  States  was  'invested  with 
the  entire  control  of  said  claims  to  enable  It  to 
discharge  any  international  duty  that  may 
attach  thereto  or  to  any  part  thereof,  and  that 
if  the  President  of  the  United  States  has  prob- 
able cause  to  think  that  good  faith  towards  the 
Republic  of  Mexico  and  a  proper  regard  for 
the  honor  of  the  United  States  require  that  any 

Sart  of  the  money  so  paid  by  the  Republic  of 
[exico  should  be  witbhdd  from  distribution, 
this  respondent  is  advised  that  it  is  the  duty  of 
the  I^ident  to  withhold  payment' of  the  same 
until  a  proper  investigation  can  be  had;  and 
this  respondent,  answering,  saith,  that  so  it  It 
that  grave  charges  and  representations  hn- 
peachlufir  the  Integrity  of  the  evidence  on 
which  the  award  in  the  case  of  said  Wdl  was 
made  have  been  brought  to  the  notice  of  the 
government  of  the  United  States  in  a  way  to 
command  its  earnest  attention,  and  that  It  ia 
the  desire  of  the  President  to  have  the  said 
charges  and  representations  invest!^ ted  ao 
soon  as  the  Congress  shall  have  provided  the 
means  for  doing  so. 

The  answer  also  averred  that  a  bill  had  lieen 
reported  to  Uie  Senate  on  June  20,  1888,  **Xo 
provide  for  the  desired  investigation  by  invest- 
ing the  Supreme  Court  of  the  District  of  Col-  (9> 
umbia  with  jurisdiction  over  the  subject;" 
that,  "while  the  said  charges  and  repreaenta- 
tions  are  pending  the  President  of  the  United 
States  hath  concluded  that  pavment  of  the 
money  now  demanded  by  the  relator  should  be 
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widibeld;'*  and  that  the  coane  thus  taken  by 
the  PieBideDt  was  in  harmony  with  section  o 
of  the  Act  of  June  18, 1878. 

The  inference  set  up  in  the  petition  as  de- 
(hudble  from  the  rejection  by  the  Senate  bv 
the  ConTcntion  of  July  18,  1882,  was  denied, 
ind  the  contrary  inference  suggested,  in  view 
of  the  bill  reported  in  the  Senate,  tiiat  "the 
refuBslof  the  Senate  to  ratify  the  said  Ck)n- 
Teotion  was  the  result  of  a  desire  that  the  pro- 
poied  investigation  into  the  said  charges  and 
repreflentations  should  be  made  bj  a  tribunal 
derinng  Jurisdiction  over  the  subject  from  a 
law  of  the  United  SUtes. 

It  was  then  averred  that  the  money  awarded 
was  not  held  by  respondent  impressed  with  a 
truft  for  the  parties  claiming  to  be  entitled  to 
the  same,  but  as  the  agent  of  the  President, 
wbooe  control  over  it  was  complete,  and  who 
eoukl  at  any  time  withdraw  it  from  the  con- 
trol of  the  respondent;  that  to  hold  him  ac- 
ooootable  as  a  trustee  might  be  to  subject  him 
to  personal  liability  for  the  money;  and  that  it 
would  cause  an  embarrassing  conflict  to  ad- 
judge him  responsible  to  private  parties  for  a 
fond  wliich  it  nught  be  the  duty  of  the  United 
States  to  return  to  the  Republic  of  Mexico,  as 
decided  in  the  case  of  FreUnghuyeen  v.  Key, 
referred  to  by  relator.  The  answer  finally  al- 
leged that  the  petition  related  to  a  matter 
**which  falls  exclusivelv  within  the  powers 
and  competency  of  the  President  of  the  United 
States  and  this  respondent  as  subordinate  to 
him  and  subject  to  his  direction  and  control, 
sod  which  doth  in  no  wise  fall  within  the 
tarisdiction  and  competency  of  the  judicial 
department  of  the  government  of  the  United 
Statea;  and  that  it  would  involve  an  interference 
of  the  said  judicial  department  with  a  matter 
which  is  exclusively  committed  by  the  Consti- 
tation  to  its  co-ordinate,  the  executive  depart- 
ment, for  this  honorable  court  to  take  cogniz- 
Blt]   ance  of  the  matter  of  the  relator's  petition." 

The  cause  having  been  heard,  the  mandamus 
waa  refused  and  the  petition  dismissed,  where- 
upon a  writ  of  error  was  allowed  to  this  court. 
The  following  may  be  taken  as  a  sufficiently 
comprehensive  statement  of  the  matters  upon 
which  the  judgment  procc^eded. 

The  time  for  decision  fixed  by  the  Oonven- 
tkm  of  July  i,  1868,  was  from  time  to  time  ex- 
leoded,  finally  until  November  20,  1876,  and 
payment  of  the  first  installment  to  the  govern- 
ment in  favor  of  whose  citizens  the  greater 
amount  might  have  been  awarded  was  pro- 
vided to  be  made  on  or  before  January  81, 1877. 
19  8tat  642. 

Od  the  10th  of  January,  1877,  Mr.  Secretary 
Fish  invited  the  attention  of  Congress  to  the 
necessity  of  making  provision  for  carrying  the 
awards  into  effect,  and  pointed  out  that  "an 
appropriation  by  Congress  will  be  necessary 
for  the  payment  of  the  amount  of  the  awards 
agatoat  the  United  States,  which  sum,  by  the 
tenm  of  the  Treaty,  is  to  be  deducted  from 
the  awards  against  Mexico  and  from  the  amount 
to  he  paid  by  Mexico.  Provisions  should  also 
be  made  for  the  distribution  among  the  several 
pirtiea  entitled  to  the  money  as  it  may  be  re- 
Mifsd.  and  also  for  the  reimbursement  to  the 
Hohed  States  of  the  amoimt  paid  by  the  United 
Btitea  toward  the  Joint  expenses  of  the  commis- 
iloD,  and  wliich,  by  the  terms  of  the  Treaty,  is 
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to  be  deducted  from  the  awards."  A  bfll  to 
carry  out  the  Secretary's  recommendation 
passed  the  House  during  the  Forty-fourth  Con- 
gress, and  was  favorably  reported  in  the  Senate, 
out  was  recommitted  to  enable  the  committee 
to  consider  the  complaints  made  by  the  Mexi- 
can goverumeDt  as  to  the  manner  in  which  the 
awards  in  favor  of  La  Abra  Company  and 
Weil  were  procured.  The  Mexican  govern- 
ment had,  in  the  meantime,  notified  the  Secre- 
tary of  State  of  the  existence  of  evidence,  not 
within  its  possession  before  the  awards  were 
rendered,  which,  it  was  claimed,  would  estab- 
lish the  fact  that  the  awards  in  the  cases  of  La 
Abra  Company  and  Benjamin  Weil  were  pro- 
cured by  fraudulent  imposition  upon  the  com- 
mission and  upon  the  government  of  the  Unit- 
ed States  on  the  part  of  the  claimants.  Tbe 
finality  of  the  awards  as  between  the  two  gov> 
ernments  was  not  denied  by  Mexico,  and  the 
Mexican  minister  announced  the  intention  of 
the  j^vernment  to  comply  with  the  Treaty  by 
paying  the  installments  as  they  "became  due. 
At  the  next  session  a  bill  passed  both  Houses, 
entitled:  "  An  Act  to  Provide  for  the  Distri- 
bution of  the  Awards  Made  under  the  Conven- 
tion between  the  United  States  of  America  and 
the  Republic  of  Mexico,  Concluded  on  the 
Fourth  Day  of  July,  Eighteen  Hundr^  and 
Sixty-eight,"  which  was  approved  June  18. 
1878.  fSO  Stat  144.  Sections  1  and  6  of  this 
Act  areas  follows. 

"That  the  Secretary  of  State  be.  and  he  is 
hereby,  authorized  and  required  to  receive  any 
and  all  moneys  which  may  be  paid  by  the 
Mexican  Republic  under  and  in  pursuance  of 
the  Conventions  between  the  United  States 
and  the  Mexican  Republic  for  the  adjustment 
of  claims,  concludcid  July  fourth,  eighteen 
hundred  and  sixty-eight,  and  April  twenty- 
ninth,  eighteen  hundred  and  seventy-six;  and 
whenever,  and  as  often  as.  any  installments 
shall  have  been  paid  by  the  Mexican  Republic 
on  account  of  said  awards,  to  distribute  the 
moneys  so  received  in  ratable  proportiooi 
amonj^  the  corporations,  companies  or  private 
individuals  respectively  in  whose  favor  awards 
have  been  macie  by  said  commissioners,  or  by 
the  umpires,  or  to  their  legal  representatives  or 
assigns,  except  as  in  this  Act  otherwise  limited 
or  provided,  according  to  the  proportion  which 
their  respective  awards  shall  bear  to  the  whole 
amount  of  such  money  then  held  by  him,  and 
to  pay  the  same,  without  other  charge  or  de- 
duction than  is  hereinafter  provided,  to  the 
parties  respectively  entitled  thereto.  And  in 
making  such  distribution  and  payment,  due  re- 
gard shall  be  had  to  the  value  at  the  time  of 
such  distribution  of  the  respective  currencies 
in  which  the  said  awards  are  made  payable; 
and  the  proportionate  amount  of  any  award  of 
which  by  its  terms  the  United  States  is  entitled 
to  retain  a  part  shall  be  deducted  from  the  pay- 
ment to  be  made  on  such  award,  and  shall  oe 
paid  into  the  treasury  of  the  United  States  as  a 
part  of  the  unappropriated  money  in  the  treas- 
ury." 

*'S6C  5.  And,  whereas  the  government  of 
Mexico  has  called  the  attention  of  the  govern- 
ment of  the  United  States  to  the  claims  nereis- 
after  named  with  a  view  to  a  rehearing,  there- 
fore, be  it  enacted,  that  the  President  of  th« 
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UDited  [States]  be  and  he  is  hereby  requested 
^...  to  iiiTestieate  any  charges  of  fraud  presented. 
^  '  by  the  Mexican  ffovernmcnt  as  to  the  cases 
hereinafter  named,  and  if  he  shall  be  of  the 
opinion  that  the  honor  of  tbe  United  States, 
the  principles  of  public  law  or  considerations  of 
justice  and  equity  require  that  tbe  awards 
in  the  cases  of  £ien]amin  Weil  and  La  Abra 
Silver  Mining  Company,  or  either  of  them, 
should  be  opened  and  the  cases  retried,  it 
shall  be  lawful  for  him  to  withhold  payment 
of  said  awards,  or  either  of  them,  until  such 
case  or  cases  shall  be  retried  and  decided  in 
such  manner  as  tbe  goyemments  of  the  United 
States  and  Mexico  may  agree,  or  until  Con- 
gress shall  otherwise  direct.  And  in  case  of 
such  retrial  and  decision,  any  moneys  paid  or 
to  be  paid  by  the  Republic  of  Mexico  in  respect 
of  said  awards  respectiyely,  shall  be  held  to' 
abide  the  event,  and  shall  bie  disposed  of  ao- 
cordinely;  and  tbe  said  present  awards  shall  be 
set  aside,  modified  or  affirmed  as  may  be  deter- 
mined on  such  retrial:  Provided,  That  noth- 
ing herein,  shall  be  construed  as  an  expression 
of  any  opinion  of  Congress  in  respect  to  the 
character  of  said  claims,  or  either  oi  them." 

Under  the  provisions  of  the  fifth  section. 
President  Hayes  caused  the  char^res  of  fraud, 
preferred  by  the  Mexican  government,  to  be 
mvestigated,  and  Mr.  Evarts,  then  SeCTetary 
of  State,  made  a  careful  examination  of  the 
supplemental  evidence  presented  by  Mexico, 
and  submitted  his  conclusions  to  the  President 
in  August,  1879,  which  were  in  substance:  That 
neither  the  principles  of  public  law  nor  con- 
siderations of  justice  and  equity  required  or 
permitted,  as  between  the  United  States  and 
Mexico,  that  the  awards  should  be  opened  and 
the  cases  retried  before  a  new  international 
tribunal,  or  under  any  new  convention  or  ne- 
gotiation respecting  the  same;  that,  however, 
uie  matters  called  to  the  attention  of  the  gov- 
ernment on  the  part  of  Mexico  brought  into 
grave  doubt  tbe  substantial  integrity  of  the 
claim  of  Benjamin  Weil,  and  the  sincerity  of 
the  evidence  as  to  the  measure  of  damages  in- 
sisted upon  and  accorded  in  the  case  of  La 
Abra  Silver  Mining  Company;  that  the  honor 
of  the  United  States  required  that  these  two 
cases  should  be  further  investigated  by  the 
United  States  to  ascertain  whether  this  govern- 
ment had  been  made  the  means  of  enforcing 
against  a  friendly  power  claims  of  our  citizens 
based  upon  or  exaggerated  by  fraud;  that  if 
further  investigation  should  remove  the  doubts, 
the  honor  of  the  United  States  would  have 
been  completely  maintained,  but  if,  on  tbe 
other  hand,  the  claimants  should  fail  in  remov- 
ing these  doubts,  or  they  should  be  replaced  by 
certain  condemnation^  tbe  honor  of  the  United 
States  would  be  vindicated  by  such  measures 
as  might  then  be  dictated;  an<l  that,  as  the  ex- 
ecutive had  not  the  means  of  instituting  and 
pursuing  methods  of  investifi^tion  which  could 
coerce  the  production  of  evidence  or  compel 
the  examination  of  parties  and  witnesses,  and 
the  authority  for  such  an  investigation  must 
proceed  from  Congress,  the  proofs  and  conclu- 
sions the  President  might  come  to  thereon,  if 
adverse  to  the  immediate  payment  on  these 
awards  of  the  installments  received  from  Mexi- 
co, "should  be  laid  before  Congress  for  the  ex- 

186 


erdse  of  their  plenary  authoriir  in  the 
These  views  were  adopted  ^President  Him 
and  on  the  15th  of  April,  IwO.  were  mmwMi 
cated  to  Congress  with  another  report  of  Wl 
Secretary  Evarts,  under  date  of  April  11^  m^ 
recapitulating  bia  report  of  the  preoedhif  i» 
gust,  and  concluding:  "Uoieai  Ooigiw 
should  now  make  this  dispositloo  of  tbe  m^ 
ter,  and  furnish'  thereby  deflnite  instmctioHli 
the  Department  to  reserve  farther  ptijmam 
upon  these  awards  till  tbe  ooncluaioD  of  siA 
investigation,  and  to  take  such  further  oite 
with  the  same  thereafter  as  Goncrev  mUt  ^ 
rect,  it  would  appear  to  be  the  auty  of  tae 
ecutive  to  accept  these  awards  as  do  ~  _ 
open  to  reconsideration,  and  lo  prooeed  ii 
the  payment  of  the  same  pro  rata  with  dl 
other  awards  under  the  Conveotkm."  Oi 
April  27,  1880,  a  bill  was  hitroduoed  in 
Senate  directing  the  Court  of  Claims  to  ~ 
gate  the  claims  in  question,  and  was  refeml 
to  the  Committee  on  tbe  Judiciaiy,  which  » 
ported  adversely,  and  in  effect  that  the  pnM 
remedy  was  in  a  new  conventiODt  In  wm 
provision  should  be  made  for  doing  Joitiei  M 
all  claimants.  On  a  bill  of  like  cbarMler  fki 
House  Committee  on  Foreign  Affain 
favorable  report 

In  August,  1880,  Mr.  Secretary  Evarti^ 
ing  been  notified  through  the  Mexican ' 
of  the  intention  of  the  Mezican  soveini 
commence  suits  to  impeach  and  aeC 
two  awards,  objected  to  such  prooeedingMli 
contradiction  of  tbe  whole  purpoee  of  lliaGI» 
vention,  as  well  as  of  explicit  i^tyviskNii  ~ 
of;  and  accordingly  no  farther  steps 
in  that  direction. 

No  definitive  instructions  were  given  Vf  0» 
^ress  in  respect  to  the  mattn  daring  tkatMi 
sion,  but  after  its  dose  payments  woe  aiii 
upon  these  awards  by  tlie  directioa  of  Al 
President,  the  same  as  on  the  otbenL 
installment  was  paid  hy  the  Mezkaan  _ 
ment  and  distributed  to  theee  claimant^ 
the  rest,  during  President  Garfield^ 
tration.  In  this  way  five  inataHmenli  vfli 
distributed.  After  PreskientAithur  em iril 
office  be  examined  the  cases  fartiiflr  aad[*l» 
lieving  that  said  award  waa  obtained  W^^ 
and  perjiuy."  negotiated  a  treaty  with  Ibrill 
providing  for  a  rehearing.  On  Jannttj  m^ 
1882,  tbe  sixth  installment  was  paid  tj  lUm 
to  Mr.  Frelinghuysen.  then  Semtaiy  of  M^ 
but  a  distribution  of  thia  histallment  It  M 
claimants  was  withheld  by  order  of  the  ftm 
dent. 

The  cases  of  FY^ngkupmrn  ▼.  Fa  miif 
Ahra  Bilker  Min.  Cb,  t.  FMingkMgmm,  11I& 
S.  68  [28:711.  were  decided  hy  thto  eoart  tm. 
uary  7, 1881  President  Arthar  negodaiia  m 
Convention  with  Mexico  for  a rrtiearlMef jJl 
cases  by  a  Joint  commission,  Ja|y  It^  IH^ili 
sent  it  to  the  Senate  for  its  eonriAmilAi 
This  Convention  waa  rejected  hj  the  tarik 
April  21, 1888.  On  May  11,  im,  PMH 
Cleveland  transmitted  to  Congras  a  report  ■ 
the  then  Secretary  of  State,  dated  luf  Ml 
respect  to  the  claims  in  question.  Mr.  fluM 
in  his  communication  gave  a  rhumi  eC  ttl 
various  proceedings  touching  the  dfdmi,  mt 
suggested  that  tbe  President  *'notifT  Oot^m 
of  the  condition  of  the  law  and  ncU.*  ■ 
said:  "It  is  within  the  province  of  thel^jMl 
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liTe  briDdi  of  thli  gOTeromeiit  now  to  review 
the  bktoiy  of  the  proceedings— leglslatiye,  ex- 
ecotiTe  and  Jodlcial— connected  with  the  two 
cUime;"  and,  referring  to  the  Act  of  June  18. 
1878,  thos  conclnded:  "This  last-mentioned 
Act  of  Oongreai  contained  the  further  provis- 
ion—stated  not  additionally,  hut  in  the  altema^ 
tire  to  those  ahove  redted— '^r  until  Congress 
»l»i  ihall  otherwise  direct.'  To  relicTe  the  action 
^  *  of  our  goTemment  from  any  am  biguitv  of  legis- 
latire  expression,  or  the  executive  from  any 
uncertainty  as  to  his  line  of  duty  in  relation  to 
the  awards  io  favor  of  Benjamin  Weil  and  La 
Abra  Silver  Mining  Company,  under  the  Treaty 
with  Mexico,  promulgated  February,  1889,  I 
fuggeet  that  the  attention  of  Conmss  should 
be  earntttly  invoked  to  the  coonderation  of 
the  present  status  of  these  claims  referred  to. 
and  the  duty  of  the  executive  under  an  existing 
treaty,  to  which  the  force  and  effect  of  para- 
mount law  is  given  by  the  Constitution,  in  the 
event  of  the  Mijoumment  of  the  two  Houses 
without  further  action  in  reference  thereto." 

March  6,  1888,  President  Cleveland  in  a 
special  message  transmitted  a  recommendation 
from  Uie  Secretary  of  the  State  that  "Congress 
take  action  to  provide  expressly  for  the  refer- 
ence of  the  claims  in  question  to  the  Court  of 
Claima  or  such  other  court  as  may  be  deemed 
proper,  in  order  that  a  competent  investigation 
of  the  charges  of  fraud  may  be  made."  The 
Seoetary's  communication  referred  to  VMing- 
Jhrysen  v.  Keg,  and  inclosed  a  letter  from  the 
chairman  of  the  Senate  Committee  on  Foreign 
Relations,  dated  March  5, 1887,  containing  a 
resolution  embodying  the  views  of  a  malonty 
of  that  committee,  and  requesting  the  Predh 
dent  to  withhold  further  payments  on  the 
awards  in  question  until  the  allegations  of 
fraud  "shall  have,  been  duly  investigated  by 
the  courts  of  the'  United  States,  under  the 
direction  of  the  President,  or  under  the*  fur- 
ther direction  of  Congress,"  and  letters  from 
members  of  the  House  of  Representatives  upon 
the  same  subject,  dated  March  5  and  7,  1887. 
The  Secretary  stated  that  it  was  thought  that 
a  proper  Judicial  investigation  of  the  claims  in 
question  might  be  secured  under  the  twelfth 
section  of  the  Act  approved  March  8, 1887,  en- 
titled "An  Act  to  Provide  for  the  Brinfl[inff  of 
Suits  against  the  Qovemment  of  the  united 
States,  and  that  the  Department  had  sought 
Uie  consent  of  the  claimants  in  the  Weil  and 
La  Abra  cases  to  an  investiffation  and  decision 
of  the  allegations  of  fraud  in  relation  thereto, 
by  the  Court  of  Claims,  which  was  declined. 
The  President's  message  closed  with  thofie 
^ords:  "If  for  any  reason  this  proceeding  be 
considered  inadvisable,  I  respectfully  ask  that 
some  final  and  definite  action  be  taken,  diiect- 
1181  ^^  ^^  executive  department  of  the  govem- 
^  ment  what  course  to  pursue  in  the  premises. 
In  Ttew  of  the  long  delay  that  has  already  oc- 
curred in  these  cases,  it  would  seem  but  just 
to  all  parties  concerned  that  the  Congress 
should  speedilv  signify  its  final  Judgment  upon 
the  awards  referred  to,  and  make  the  direction 
contemplated  by  the  Act  of  1878,  in  default  of 
which  the  money  now  on  hand  applicable  to 
such  awards  remains  undistributed.'^ 

New  bills  were  introduced,  providing  for  a 
Indidal  investiffation  of  the  charges  of  fraud 
In  connection  with  these  claims,  and  on  June  20, 

IW  U.S. 


1888,  the  Senate  Committee  on  Foreign  Rela- 
tions made  a  report  recommending  the  Mssago 
of  a  bill  for  that  purpose,  in  the  Weil  case. 
An  inquiry  was  subsequently  ordered  by  the 
Senate  with  reference  to  the  La  Abca  claim, 
which  commenced  September  24, 18^,  and  ex- 
tended to  February  27«  1889,  and  was  reported 
upon  March  1, 1889.  The  petition  in  this  case 
was  filed  November  28,  1888. 

Me$$n,  Cieo.   Tieknor  Curtis*  A.  H« 

Ckurl»ndand  ff,  J.  May,  for  plaintiff  in  error: 

The  award  made  by  tbe  international  tribu- 
nal was,  upon  the  settled  principles  of  interna- 
tional law,  final  and  conclusive  upon  all  ques- 
tions involved  in  the  merits  of  Weil's  claim 
against  Mexico. 

Phillipps,  Jurisp.  fi  160;  Whart.  Int.  Law 
Dig.  vol.  2,  8  221,  vol.  8,  ^  818;  Vattel  (6th 
Am.  ed.)  277;  Owiw^f  v.  Fosstf,  26  U.  S.  1  Pet 
198  (7: 108);  United  State§  v.  Throekmn'ton,  98 
U.  S.  61  (26:  98);  Frdinghuymn  v.  Key,  110  U. 
S.68(28:  71). 

When  the  political  department  of  the  gov- 
ernment has  settled  a  non- Judicial  question,  by 
rejecting  a  treaty  providing  for  a  new  trial,  the 
Judicial  department  cannot  be  authorized  to 
determine  the  same  question  over  again. 

Oard(m  v.  United  Statee,  69  U.  8.  2  Wall. 
561  (17:  921):  Luther  v.  Borden,  48  U.  S.  7 
How.  1,  11  (12:  681,  686);  White  v.  Hart,  80 
U.  S.  18  Wall.  649  (20:  686);  Phiilipi  v.  Biyne, 
02  U.  S.  182  (28:  m);United  States  v.  Lte,  106 
U.  8.  209  (27:177);  The  Exchange  v.  JPFaddon, 
11 U.  8.  7Cranch,  116  (8:  287);  Oeargia  v.  Stan- 
ton, 78  U.  S.  6  Wall.  60  (18: 721). 

Mr.  Win.  A*  "BlmMryt  Assistant  Atty-Oen,, 
for  respondent: 

The  United  States  became  invested  with  all 
the  power  over  each  claim  that  might  be  neces- 
sary to  enable  it  to  discharge  its  whole  duty  to 
Mexico. 

Frdinghuysen  v.  Key,  110  U.  S.  68  (28:  71): 
OftiU  Western  Ins,  Co.  v.  United  States,  19 
Ct  CL  217, 112  U.  S.  198  (28:  687). 

Mandamus  cannot  be  maintained  for  the  fur- 
ther reason  that  the  fund  in  question  is  in  the 
hands  of  the  President  of  the  United  States. 

Bayard  v.  United  States,  127  U.  S.  260  (82: 
117);  Marbury  v.  Madison,  6  U.  S.  1  Cranch, 
166  (2:  70). 

This  court  will  not  take  the  language  of  a 
statute  in  a  harsh  or  unreasonable  sense  unless 
re<raired  to  do  so  by  a  dear  expression  of  the 
leiTislative  will 

Chete  HeongY.  United  States,  112 U.  S.  686 
(28:  770);  BlcSce  v.  United  States,  108  U.  S.  227 
mi  462);  United  States  t.  Kirhy,  74  U.  S.  7 
Wall  482  (19: 278);  United  States  v.  Jones,  181 
U.  8.  1  (88:  90). 

The  award  was  under  the  absolute  control  of 
the  President. 

Ruston^Y,  Beg.S!L.  R  1  Q.  B.  Div.  487,  L. 
R  2  Q.  B.  Div.  69;  Bumand  v.  Bodoeanaehi, 
L.  R  6  C.  P.  Div.  424,  L.  R  6  Q.  B.  Div.  688. 
L.  R.  7  App.  Cas.  888. 

Mr,  Ohirf  Justice  Fuller  delivered  the  opin 
ion  of  the  court: 

The  writ  of  mandamus  cannot  issue  in  a 
case  where  its  effect  is  to  direct  or  control  the 
head  of  an  executive  department  in  the  dis- 
charge of  an  executive  duty  involving  the  exer- 
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dse  of  judflraaent  or  diacretioD.     United  SCatet  and  decided  in  sach  manner  as  the  govcnaflU 

▼.  Windam,  187  U.  a  686,  644  [84:811,814].  of  the  United  States  and  Mexioo  may  agn^« 

When  by  special  statute,  or  otherwise,  a  mere  until  Congress  shall  otherwise  direct.* 

ministerial  duty  is  imposed  upon  the  executive  Payment  of  the  Weil  award  had  been  wlfr> 

officers  of  the  goTemment,  that  is,  a  service  held  by  the  President,  after  an  investlcstia^ 

which  they  are  bound  to  perform  without  fur-  but  the  case  had  not  been  retried  and  dedM 

tber  question,  then,  if  they  refuse,  the  man-  in  a  manner  agreed  upon  by  the  United  BlalB 

damns  may  be  issued  to  compel  them.     United  and   Mexico,    nor   had   Coneresa    otherwl» 

States  V.  maek,12S  U.  S.  40,  ^  [80:354,  857].  directed.   How  then  could  WeU  or  his  aaiigm^ 

The  writ  goes  to  compel  a  party  to  do  that  the  relator,  insist   upon  payment  under  tti 

which  it  is  his  duty  to  do  without  it.    It  cod-  first  section  of  the  Act  in  disregard  of  the  HbII^ 

fers  no  new  authority,  and  the  party  to  be  tion  imposed  by  the  fifth?    On  what  priodpli 

coerced  must  have  the  power  to  perform  the  could  it  be  held  that  the  duty  was  impoiil 

act     BrownsvUU  ▼.  Loague,  120  U.  8.  498,  upon  the  Secretary  to  pay  an  award  by  aa  AH 

601  [82:7S0,  7831.  expressly  providing  that  payment  should  Mt 

Id  view  of  these  settled  principles,  was  the  be  made  in  a  specified  contingency,  whidi  hd 

relator  eo titled  to  the  writ  ?  occurred?    What  power  had  he  to  dothetUm 

Upon  establishJDg  at  the  seat  of  government  demanded  in  virtue  of  legislation  which  fQ^ 

an  executive  departmeot  koown  as  the  State  bade  it  to  be  done? 

DepartmeDt,  with  a  Secretary  of  State  asiU  The  political  trust  with  which  ereiycovcnh 

head,  Congress  provided:  ment  is  charged,  as  respects  its  own  otei^ 

«.Ti,^  c^*»«o*»  ^#  Q»«f^  oK-ii  r^^^.^  «,«t»  ^M  not  the  ground  of  relator's  oontentioa,  hil 

to  correspondeDccs,  commissiODS  or  mstructions  fy,^  w««««to««n«a  /.?  m*  twuritin. 


isr^rs  mSror"c;;>ZuTr^^^  ru?d^±^r^^liSi?^^ 

the  United  S^tes  or.to  negotiations  with  public  ^'^Sie^rSiclXi^S^  hj  «»il 

SirnV'^iJTniw^^^  a"^.  ^bit  -HhVawaiSlLdeagmSS  Seikata 

memorials  or  other  applications  from  foreign  ^    *      ^  Benjamin  Wefl  le^ina  a  final  aft 

^tw'inTi^'^^^  conclusive  iSjudication  in  faTor  of  acMaa  tf 

other  matters  respecting  foragn  affairs  as  the  ^    United  States  against  a  foreign  mm* 

President  of  the  United  States  shall  assign  to  !!»"  *;«  Iilr*  «*i!l  tt«I5Li  a*J*4>.  tT**!  wSt  mmm 

the  Department,  and  he  shall  conduct  the  bust-  ^S^^L^^L^l^.^  n^^rST^JSVC 

ness  of  Uie  Department  in  such  manner  as  the  fi±?1I'?y,«o i^^ 

203;  1  Btat.  pp.  28,  08.  ^^  j^.,.  ^^^^  ..^^  ^^^^^^  ^  paid  la,  by  the •«• 

It  is  contended,  however,  that,  in  this  in-  of  a  statute,  in  the  ofBdal  custody  of  the  8e»  * 

stance,  the  final  custody  of  the  money  was  tary  of   State;  the  Preaident  os  the  UMlii  i 

vested  by  the  Act  of  June  18,   1878,  solely  in  States  has  now  no  lawful  control  oferlUjMft 

the  Secretary  of  State,  and  that  it  was  thereby  never  had  any  lawful  control  overit»  eiewtiy: 

made  his  duty  to  distribute  and  pay  the  awards  for  a  -temporary  purpose  during  the  pnMtf 

to  the  claimants  independently  of  the  direction  of  a  new  trea^  in  the  Senate;  that  tntm 

or  control  of  the  President.    But  the  Act  thus  ended   when   the   Senate  rejected  thi  ifV 

referred    to  as  the  basis  of  this  application,  treaty." 

when  considered  throughout  as  it  must  be,  not      These  propositions  have  alieadT  ttm  9^ 

only  does  not  undertake  to  impose  the  payment  stantially  disposed  of  by  the  dednoD  oC  tUi 

of  these  awards  as  an  independent  duty  upon  court  in  Frtlinghv^f^en  t.  Af ,  110  U.  &  H 

the  Secretary,  but  specifically  subjects  such  f^^'^^l*    ttom  the   principles  annooMid  li 

payment  to  the  control  of  the  President.    The  which  we  have  no  duraosinon  to  leoedSL  1^ 

Secretary  of  State  was,  indeed,  authoriased  and  was  there  ruled,  Mr.  Ckitf  JuaUci  Walif 

required  by  the  first  section  to  receive  from  livering  the  opinion,  that  there  was  no 

Mexico  the  whole  money  awarded,  and  to  die-  as  to  the  conclusiveneBS  ol  the  awaidi 

tribute  the  same  from  time  to  time  as  the  in-  the  Convention  of  July  4,  1888^  hot  Uwl  At 

stall ments  came  in,  among  those  in  whose  ibvor  language  of  Uie  Treaty  was  to  be  oouitiaai  M 

awards  had  been  made,  or  to  their  legal  repre-  used  in  a  compact  between  two  natkNis  ^p^ 

sent  stives  or  assigns,  but  this  was  accompanied  adjustment  of  the  cUdma  of  the  dttnoa  of  "^ 

bv  the  restriction,  explicitly  expressed,  out  of  against  the  other;  that  dtiaeoa  of  the  ' 

abundant  caution,  "except  as  in  this  Act  other-  States  having  daims  against  Mexico  n 

wise  limited  or  provided."    And  by  section  parties  to  the  Convention;  Uiatwhfle the 

five,  the  psyroent  and  distribution  were  limit-  of  individuid  dtisens  were  to  be 

ed,  so  far  as  the  cases  of  Weil  snd  La  Abra  the  Commission  in  determhiing 

Company  were  concerned,  by  the  request  to  the  whole  purpose  of  the  ConveDUon  |ras  to 

President  to  investigate  any  charges  of  fraud  tain  how  much  was  doe  fkomooe  f0V< 

as  to  those  claims,  and  the  provinon  that  if  he  to  the  other  on  account  of  thedemanda 

should  be  of  the  opinion  *'that  the  honor  of  the  respective  citizens;  thiU,  as  betweea  the 

United  States,  the  principles  of  public  law  or  States  and  Mezioo,  the  awards  wera  III 

considerations  of  justice  and  equity"  required  conclusive  until  set  aside  1^ 

that  the  awards,  thus  specifically  named,  or  tween  the  twogovemmenta  or  oUiemlw;  OB 

either  of  them,  should  be  reopened,  and  the  the  right  of  the  United  Statea  to  treat  wllh 

cases  retried,  it  should  be  lawful  for  him  "to  Mexico  for  a  retrial  was  unquestiott  :hli;tta 

withhold  payment  of  said  awards,  or  either  of  each  government,  when  it  cntsred  inla  M 

them,  until  such  case  or  cases  shall  be  retried  compwBt  under  which  the  awaids  were  mtit§ 
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rifed  OD  the  honor  and  good  faith  of  the  other 
lor  protection,  as  far  as  possiole,  against  frauds 
lid  impositiona  hy  the  indiyidoal  claimants; 
■d  thai  where  a  fraudulent  claim  or  false 
iBrtlBODT  was  piresented  bf  a  citizen  for  refer- 
Me  to  tae  commission,  this  was  an  imposition 
01  kbowD  goTemment,  and  it  would  be  not 
oalj  its  right  but  its  duty  to  repudiate  the  act, 
if  it  afterward  discovered  that  it  had  in  this 
mj  been  made  an  instrument  of  wrons 
tswaida  a  friendly  power.  And  the  chief 
ptktwndi  "International  arbitration  must 
ihnTS  proceed  on  the  highest  pnrinciples  of 
•imal  honor  and  integrity.  Claims  present- 
id  nd  evidence  submitted  to  such  a  tribunal 
■an  Deocanarily  bear  the  impress  of  the  entire 
food  fidth  of  the  goTernment  from  which  they 
cone,  and  it  la  not  to  be  presumed  that  any 
iDvernment  will  for  a  moment  allow  itseu 
uowingly  to  be  made  ^e  instrument  of  wrons 
ta  tay  such  proceeding.  No  technical  rules  of 
pkMUDg  aa  applied  in  municipal  courts  ought 
ifcr  to  be  allowed  to  stand  in  the  way  of  the 
■Mional  power  to  do  what  is  right  under  all 
thi  drcumatanoes.  Bveiy  citizen  who  asks 
te  intervention  of  his  own  goTemment  against 
■other  tm  the  redress  of  his  personal  griev- 
■en  must  necessarily  subject  himself  and  his 
Mi  to  these  requirements  of  international 
«dtf  ."  And  considering  the  Act  of  June  18, 
M^  m  Its  operation  upon  the  question  of 
flatter  negotiations,  it  was  remarked  that  no 
iyitioii  waa  manifested  "on  the  part  of 
Ooamis  to  encroach  on  the  power  of  the 
hoadcpt  and  Senate  to  conclude  another 
iMi^  with  Mexico  in  respect  to  anj  or  even  all 
it  oilma  allowed  by  the  commission,  if  in 
ftckooiBioD  the  honor  of  the  United  States 
tela  demand  it.  At  most,  it  ooly  provides 
fer  neciviiig  and  distributing  the  sums  paid 
Wttont  a  protest  or  reservation,  such  as,  in 
Ht  opfadon  of  the  President,  is  entitled  to 
teflMrconaideration.  It  does  not  undertake 
tint  aay  new  limits  on  the  powers  of  the 
aKottve."  Aa  to  the  fifth  section  of  that  Act, 
IkviB  observed:  "From  the  beginning  to  the 
lid,  M  is,  in  form  even,  only  a  request  from 
OoafTHB  to  the  executive.  This  is  far  from 
■■Uflir  the  Pkeaident  for  the  time  being  a  quasi 
IjdieiM  tribonal  to  hear  Mexico  and  the  im- 
daimantB,  and  determine  once  for  all, 
them,  whether  the  charges  which 
have  been  Judicially  establish- 


lad  it  waa  added  that,  "aa  between  the 
IfaHod  States  and  the  claimants,  the  honesty 
4  Ika  daims  la  always  open  to  inquiry  for  the 

El  of  fair  dealing  with  the  government 
wfaldi,  throueh  the  United  States,  a 
J8  been  made.' 
^Tla  aew  convention  was  then  pending  in  the 
MMi^  and  il  was  clear  that  the  discretion  of 
Aoooeotive  department  of  the  government 
iivlUQid  all  further  payments  to  the  relators 
diplomatic  negotiations  between  the 
Its  on  the  subject  were  finally 
could  not  be  controUed  by  the 

coDoeded  oj  the  relator,  and  such  a 
la  inconsiatent  with  the  contention 

award  waa  a  final  and  conclusive  ad- 
la  Weil'a  favor,  as  an  individual, 

Mexioo.    Ai  between  nations,  the  jmto- 


prietary  right  in  respect  to  those  things  belong- 
infi:  to  private  individuals  or  bodies  corporate 
within  a  nation's  territorial  limits  is  absolute, 
and  the  rights  of  Weil  cannot  be  regarded  aa 
distinct  m>m  those  of  his  government.  The 
government  assumed  the  responsibility  of  pre- 
senting his  claim,  and  made  it  its  own  in  seek- 
ing r^ess  in  respect  to  it.  Under  this  Con- 
vention it  was  the  balance  that  was  to  be  paid, 
after  deducting  from  what  was  found  in  favor 
of  one  government  that  which  was  found  in 
favor  of  the  other.  So  that  the  moneys  paid 
in  liquidation  of  that  balance  belonged  to  the 
United  States,  to  be  increased  by  appropriation 
to  the  extent  of  the  amounts  allowed  Mexico,  jooa i 
and  the  aggregate  to  be  distributed  to  the  1324 1 
claimants  as  might  be  provided. 

In  United  States  v.  Bayard,  127  U.  8.  261, 
269  [82:  169,  162],  where  a  sum  t>f  money  bad 
been  received  by  the  SecreUiiv  of  State  as  part 
of  an  award  made  by  the  bpanish-Amcrican 
Claims  Commission,  which  sum  of  money  had 
been  eventually  paid  to  the  petitioner,  but  had 
in  the  meantime  been  invested  and  earned  in- 
terest, it  was  held  that  the  Secretary  was  not 
liable  to  pay  such  interest  to  the  petitioner,  be- 
cause the  sum  in  question  was  withheld  by  the 
United  States  and  the  petitioner's  claim  based 
on  the  withholding  was  a  claim  a/?ainst  the 
United  States,  and  the  case  fell  within  the  set- 
tled principle  that  interest  is  not  allowed  on 
claims  against  the  United  States,  unless  the 
government  has  stipulated  to  pav  interest  or  it 
18  given  by  express  statutory  provision.  There, 
under  the  agreement  for  arbitration,  as  here, 
under  the  Convention,  the  claim  was  laid 
before  the  arbitrators  and  umpire  *'  on  the  part 
of  the  government  of  the  United  States,"  and 
was  presented  with  the  testimony  in  its  favor 
"only  through  the  government  of  the  United 
States/'  and  "  by  the  government  of  the  United 
States."  So  the  two  advocates  were  spoken  of 
as  "representing  respectively  the  two  govern- 
ments, and  it  was  slated  that  "the  two  gov- 
ernments will  accept  the  awards."  "  Thus  by 
the  plain  terms  of  the  agreement,"  remarked 
Mr.  Justice  Blatchford,  delivering  the  opinion 
of  the  court,  *'  the  amount  of  the  award  in  the 
case  of  An^rica  was  to  be  paid  by  the  Span- 
ish government  to  the  government  of  the  Unit- 
ed States.  It  was  paid  by  the  Spanish  gov- 
ernment to  the  Secretary  of  State  of  the  United 
States,  representing  the  government  of  the 
United  States.  If  there  was  any  unlawful 
withholding  from  the  petitioner  of  the  $41,- 
129.74,  the  money  was  withheld  by  the  govern- 
ment of  the  United  States,  acting  through  the 
Secretary  of  State,  and  any  daim  of  the  peti- 
tioner, based  upon  an  unlawful  withholding, 
was  a  claim  against  the  government  of  the 
United  States." 

Congress  is  furnishing  the  auxiliary  legisla- 
tion n^ed  to  carry  the  results  of  the  Conven- 
tion under  consideration  into  effect,  requested 
the  President  to  so  far  investigate  certain  [8^5] 
charges  of  fraud  as  to  determine  whether  a  re- 
trial ought  to  be  had.  This  inquinr  might 
have  resulted  in  reopening  the  awards  as  be- 
tween the  two  nations,  or  in  such  re-examina- 
tion in  a  domestic  forum  as  would  demonst  rate 
whether  the  honor  of  the  United  States  re- 
quired a  different  disposition  of  the  particular 
amounts  in  question.    The  validity  and  con- 
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eludveness  of  the  awards  remained  nnim- 
pugoed  80  long  as  they  were  permitted  to 
stand,  and  the  principle  of  res  a^iudieata  could 
not  be  invoked  agfiinst  the  United  States  hy  in- 
dividual claimants  while  the  controversy  raised 
«s  to  them  remained  in  fieri. 

In  Frdinghvyden  v.  Key,  while  conceding 
the  essential  value  of  international  arbitration 
to  be  dependent  upon  the  certainty  and  finalitv 
of  the  decision,  the  court  adjudged  that  this 
government  need  not  therefore  dose  its  doors 
against  an  investigation  into  the  question  wheth- 
er its  influence  had  been  lent  in  favor  of  a 
fraudulent  claim.  It  was  held  that  no  appli- 
cable rule  was  so  rigid  as  not  to  be  sufficiently 
flexible  to  do  justice,  and  that  the  extent  and 
character  of  any  obligation  to  individuals, 
growing  out  of  a  treaty,  an  award  and  the  re- 
ceipt of  money  thereon,  were  necessarily  sub- 
ject to  such  modification  as  circumstances 
might  require. 

bo  long  as  the  political  branch  of  the  govern- 
ment had  not  lost  its  control  over  the  subject 
matter  by  final  action,  the  claimant  was  not  in 
s  position,  as  between  himself  and  his  gov- 
ernment, to  insist  on  the  conclusiveness  of  the 
award  as  to  him.  And  while  it  is  true  that  for 
the  disposition  of  the  case  of  FreHnghnyeen  v. 
Key  it  was  sufficient  that  it  appeared  that 
diplomatic  negutiations  were  pending  which, 
as  the  court  demonstrated,  the  Act  of  1878  in 
no  manner  circumscribed,  it  does  not  follow 
that  the  political  department  of  the  government 
lost  its  control  because  these  negotiations 
failed. 

On  the  contrary,  that  control  was  expressly 
reserved,  for  it  was  made  the  duty  of  the  Pres- 
ident, if  of  opinion  that  the  cases  named  should 
be  retried,  to  withhold  payment  until  such  re- 
trial could  be  had  in  an  international  tribunal, 
if  the  two  governments  so  agreed,  or  in  a  do- 
mestic tribunal  if  Congress  so  directed,  and, 
at  all  events,  until  Congress  should  otherwise 
direct.  The  fact  that  a  difference  of  view  as 
to  whether  the  retrial  should  be  international 
or  domestic  may  have  arisen  and  led  to  delay, 
or  that  such  difference  may  have  existed  on  the 
merits,  does  not  affect  the  conclusion.  The 
inaction  of  Congress  is  not  equivalent  to  a 
direction  by  Congress.  The  political  depart- 
ment has  not  parted  with  its  power  over  the 
matter,  and  tiie  intervention  of  the  Judicial 
department  cannot  now  be  invoked. 

The  judgment  of  Ihe  Supreme  Churi  ef  ths 
DitMct  it  affirmed. 


ta&ied;  aeeond,  whether  iSbm  flnfc 
an  Indictment  dhargean 
of  the  United  States. 


2.  The  Statutes  of  TenneMee  donotmiiilietti 
the  ballot  box  shall,  after  the  poUs  are 
be  opened  and  counted  at  tfaeplaoe 
election  was  held,  or  that  the  ballot  bozshal  m 
be  removed  from  that  place  before  tfM  votaiM 
counted  and  the  names  thereon  read  aloud. 
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8L   Before  a  man  can  be  punished,  his  ( 
plainly  and  Anmistakably  within  thealataie. 

[No.  1178.] 
Argued  and  auhfMtted  March  IS,  1891.   IMAi 

March  MS,  1891. 

N  CERTIFICATE  of  division  In  opiiigi 
between  the  Judges  of  the  Cbcait  Oooitif 
the  United  States  for  the  Western  Districtif 
Tennessee,  on  demurrer  to  an  isdictmenu 

The  facts  are  stated  in  the  opinion. 

Mr.  Win.  H.  Taft»  SoUeOar-Oen.,  for  pUb 
tiff. 

Mr.  Julius  A*  Taylor  for  defeodanti 

Mr.  JuiUee  Blaiehford  deUvered  the  offik' 
ion  of  the  court: 

This  is  an  indictment  againal  three  peiHii^ 
found  in  the  Circuit  Court  of  the  United  8ttl« 
for  the  Western  District  of  Tennetse^  vate 
section  5516  of  the  Revised  BtatatesL 

That  section,  with  its  pondoatioaL  m  wi^ 
lished  in  the  second  edition  of  the  Bevtaed  8li^ 
utes,  is  as  follows:  "Sec.  6515.  Srayotar 
of  an  election  at  which  anv  repreaeotatifev 
delegate  in  Congress  is  voted  for,  whether  iMh 
officer  of  election  be  appointed  or  erettadlf « 
under  any  law  or  authority  of  the  Uniled  8ttMk 
or  by  or  under  any  state,  teiritorial,  dlMS|  m 
municipal  law  or  authority,  who  n^aeUM 
refuses  to  perform  any  duty  in RguoloiMh 
election  required  of  him  dv  any  law  of  ^ 
United  States,  or  of  any  State  or 
thereof;  or  who  violates  any  doty  io 
or  who  knowingly  does  any  ads  the 
authorized,  with  intent  to  affect  aiiy  aodril* 
tion,  or  the  result  thereof;  or  wbonindilNttr 
makes  any  false  certificate  ol  the  refuH  of  iw 
election  in  regard  to  nioh  it|jimulallw  tf 
delegate;  or  who  withhokta^  ooiioetli»  or  4» 
stroys  any  certificate  of  record,  ao  feqaini  If 
law  respecting  the  election  ol  any 
resentative  or  delegate;  or  whio 
refuses  to  make  and  return  socb 
required  by  law;  or  who  aids,  ooohrI^  . 
cures,  or  advises  any  voter,  penoo,  oroftMrH 
do  any  act  by  this  or  any  of  the 
sections  made  a  crime,  or  to  omit  Is 


UNITED  STATES,  Pff., 

V. 

CLARE  BREWER  bt  ▲!«. 

(See  &  C.  Reporter's  ed.  278-288.) 

Division  in  opinion — wTien  questions  a/rt  too 
genial— Tennessee  law  as  to  deetiofy— crim- 
inal law  must  be  explicit. 

X.  Upon  a  oertlflcate  of  division  in  opinion  between 
the  judges  of  the  circuit  court,  this  court  declines 
to  answer  the  following  questions,  as  being  certi- 
fied in  too  general  a  form:  )lrst, whether  a  demur- 
rer to  counts  of  an  indictment  ought  to  be  sus- 


duty  the  omission  of  which  is  hf  Ihli  mwf 
of  such  sections  made  a  crime,  or  atteaiptllM 
so.  shall  be  punished  as  prescribed  in  shM 
fifty-five  hundred  and  eleven." 

IX  purports  to  be  a  re-enactment  of  ssetfisS 
of  the  Act  of  May  81, 1870,  chap.  114  a^M 
146),  which,  with  Us  punctuirtioii,  aspobttM 
was  as  follows:  * 'Sec  28.  AmdUU  ptli» 
enacted.  That  any  oflioer  ol  anr  slseiios  rt 
which  any  representative  or  dewnte  in  tti 
Congress  of  the  United  States  shall  be  fotsdlft 
whether  such  ofiicer  of  election  be  mMm 
or  created  by  or  under  any  law  or  nathorll|  4 
the  United  States,  or  by  or  under  any  MH 
territorial,  district,  or  munidpel  law  or  M 
thority.  who  shall  neglect  or  refose  to  porta 
any  duty  in  regard  to  such  ele^ion  reqmfsdl 
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bim  try  anj  law  of  the  United  States,  or  of  any 
State  or  Territory  thereof;  or  violate  any  duty 
so  impoaed,  or  knowingly  do  any  act  tberebv 
uoautoorized,  with  intent  to  affect  any  such 
election,  or  the  result  thereof;  or  fraudulently 
make  any  false  certificate  of  the  result  of  such 
election  in  regard  to  such  representative  or 
delate;  or  withhold,  conceal,  or  destroy  any 
certmcate  of  record  so  reouired  by  law  respect- 
ing, concerning,  or  pertaining  to  the  election 
of  any  such  representative  or  delegate;  or 
neglect  or  refuse  to  make  and  return  the  same 
88  so  required  by  law;  or  aid,  counsel,  procure, 
or  advise  any  voter,  person,  or  officer  to  do  any 
act  by  this  or  any  of  the  preceding  sections 
made  a  crime:  or  to  omit  to  do  any  duty  the 
omission  of  which  la  by  this  or  any  of  said 
sections  made  a  crime,  or  attempt  to  do  so,  shall 
be  deemed  guilty  of  a  crime  and  shall  be  liable 
to  prosecution  and  punishment  therefor,  as 
provided  in  the  nineteenth  section  of  this  Act 
for  persons  guilty  of  any  of  the  crimes  therein 
tpeofled." 

The  indictment  originaUy  contained  four 
counts.  The  first  count  alleged  that  on  the  6th 
of  November,  18b8,  in  the  (^unty  of  Shelby, 
ftSll  'I'c"^*^^^^*  A^  ^0  Third  Ward  of  *dlempbis,  an 
election  for  a  representative  in  the  Congress  of 
the  United  States  for  the  Tenth  CongreBsional 
District  of  Tennessee  was  held,  at  the  southeast 
comer  of  Gkiyoso  and  Second  Streets,  Memphis, 
in  the  Fourteenth  Civil  District  of  that  county; 
that  at  that  el<^tion  two  of  the  defendants  were 
the  judges  thereof  and  the  other  was  the  re- 
turning officer  thereof,  holding  the  election, 
*'at  which  election  such  representative  in  Con- 
gress was  then  and  there  voted  for;  that  it  Uien 
and  there  tberebv  became  and  was  the  duty 
(among  others)  of  the  said  Judges  and  returning 
officer  of  said  election,  when  the  same  was 
flniBhed  and  after  the  polls  were  closed,  then 
and  there  at  the  said  place  of  holding  the  same, 
and  at  the  place  where  the  ballots  were  cast  at 
said  election,  to  open  the  ballot-box  then  and 
there  used  at  said  election  and  then  and  there 
containing  the  ballots  cast  at  said  election,  in 
the  presence  of  such  of  the  electors  at  said  elec- 
tion as  might  choose  to  attend,  and  to  resd 
aloud  the  names  of  the  persons  which  should 
appear  in  each  ballot  in  the  said  ballot-box  so 
cast  at  said  election;"  and  that  the  defendants 
did  then  and  there  "unlawfully  neglect  to  per- 
form their  said  duU*  in  regard  to  the  said  elec- 
tion, as  required  of  them  ay  law,  by  then  and 
there,  and  after  the  said  election  was  finished, 
and  after  the  polls  at  said  election  were  closed, 
and  before  the  counting  of  the  votes  cast  at 
said  election,  failing  to  so  open  the  said  ballot- 
box  at  the  place  where  the  said  election  was 
held,  and  to  so  then  and  there  at  the  place  last 
aforesaid  read  aloud  the  names  of  the  persons 
which  should  then  and  there  i^>pear  in  each 
taUot  in  the  said  ballot-box,  the  same  being  the 
duly  designated  place  of  holding  the  said  eleo- 

tiOD." 

The  second  count,  with  the  same  prelimi- 
nary allegations  Sa  in  the  first  count,  averred 
that  the  defendants  unlawfully  refused  to 
perform  their  said  duty,  by  failing  to  do  what 
it  was  alleged  in  the  first  coimt  they  failed  to 
do,  "and  by  then  and  there,  and  after  the  said 
election  was  finished  and  the  polls  thereof  were 
doled,  unlawfully  removing  the  said  ballot- 
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box  from  the  place  where  the  said  election  was 
held,  and  before  the  coimting  of  the  votes  cast 
at  the  said  election,  the  same  beinff  the  duly 
desigoated  place  of  holding  the  said  election. 

Toe  third  count,  after  making  the  same  pre- 
liminary allegations,  averred  that  the  defend- 
ants  did  unlaw  fully  violate  their  said  duty  by  t^^^I 
failing  to  do  what  it  was  alleged  in  the  first 
and  second  counts  they  failed  to  do,  and  by 
unlawfully  removing  the  ballot-box  as  averred 
in  the  second  count 

•  Tbe  fourth  count  averred  that  the  defend- 
ants did  "unlawfully  and  knowingly  and  with 
intent  to  afTect  tbe  said  election  and  the  result 
thereof,  and  after  the  said  election  was  finished, 
and  after  the  poUs  at  said  election  were  closed, 
and  before  tbe  counting  of  tbe  votes  cast  at 
said  election,  remove  the  ballot-box  used  at 
said  election,  and  then  and  there  containing  the 
ballots  cast  at  said  election,  from  the  place 
aforesaid  where  the  said  election  was  held,  the 
same  being  the  duly  designated  place  of  holding 
the  said  dection,  such  removal  of  the  said 
ballot-box  being  unauthorized  bylaw,  and  con- 
traiv  to  tbe  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America." 

The  indictment  is  based  on  the  view  that  cer- 
tain sections  of  the  statutes  of  Tennessee  must 
be  so  construed  as  to  require  that  the  ballot-box 
shall  not  be  removed  from  the  place  where  the 
election  was  held,  before  the  votes  cast  are 
counted,  and  that  they  shall  be  counted  at 
the  place  where  tbe  election  was  held^  im- 
mediately after  the  closing  of  the  polls. 

The  defendants  being  brought  into  court,  a 
noUe  praaegui  as  to  the  fourth  count  was  en- 
tared,  on  motion  of  the  district  attorney.  The 
defendants  den^urred  to  the  other  three  counts, 
setting  forth  the  following  grounds  of  demur- 
rer: 

"  1.  Because  the  matters  and  things  stated 
and  set  forth  hi  said  three  counts,  in  manner 
and  form  as  therein  contained,  do  not  consti- 
tute offenses  against  the  laws  of  the  United 
States  and  do  not  come  within  the  purview, 
true  intent  and  meaning  of  section  5615  of  the 
Revised  Statutes  of  the  United  States,  nor  of 
any  Act  of  the  Congress  of  the  United  States 
of  America. 

"  8.  Because  there  was  no  duty  imposed  by 
the  laws  of  the  State  of  Tennessee,  or  by  the 
laws  of  the  United  States,  or  otherwise  (as 
stated  and  set  forth  in  each  of  said  three  counts 
of  said  indictment),  upon  these  defendants,  as 
'  said  Judges  and  returning  officer  of  said  elec-  [288] 
tion,  when  the  same  was  finished  and  after  the 
poUs  were  closed,  then  and  there,  and  at  the 
place  of  holding  the  same,  and  at  the  place 
where  the  ballots  were  cast  at  tbe  said  election, 
to  open  tbe  ballot-box  then  and  there  used  at 
said  election,'  in  manner  and  form  as  the  said 
duW  ia  alleged  in  said  three  counts. 

''8.  Because  the  first  count  of  said  indictment 
and  the  matters  and  things  therein  contained, 
in  the  msnner  and  form  as  the  same  are  therein 
stated  and  set  forth,  do  not  allege  any  crime  or 
offense  against  the  laws  of  the  United  States, 
or  a  neglect  to  perform  any  duty  imposed  by 
the  laws  of  the  State  of  Tennessee,  or  other- 
wise, upon  these  defendants,  as  returning  offi- 
cer and  judges  of  the  said  election. 
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"4.  Because  the  matters  and  things  con- 
tained in  the  second  count  of  said  indictment, 
in  manner  and  form  as  the  same  are  therein 
stated  and  set  forth,  do  not  allege  the  refusal  to 
perform  any  duty  imposed  by  the  laws  of  the 
State  of  Tennessee,  or  otherwise,  upon  these 
defendants,  as  judges  and  returning  officer  of 
the  said  election. 

'*  5.  Because  the  matters  and  things  contained 
in  the  third  count  of  said  indictment,  in  man- 
ner and  form  as  the  same  are  therein  stated  and 
set  forth,  do  not  allege  the  violation  of  any  duty 
imposed  b^  the  laws  of  the  State  of  Tennessee, 
or  otherwise,  upon  these  defendants,  as  return- 
ing officer  and  Judges  of  the  said  election. 

'  ''6.  Because  neither  the  laws  of  the  State  of 
Tennessee  nor  the  laws  of  the  United  States 
made  it  the  duty  of  these  defendants,  as  re- 
turning officer  nnd  judges  of  the  said  election, 
'  when  the  same  was  finished  and  after  the  polls 
were  closed/  to  open  the  ballot-box  then  and 
there  used  at  the  said  election  '  at  the  said  place 
of  holding  the  same  and  at  the  place  where  the 
ballots  were  cast  at  said  election,'  in  manner 
and  form  as  such  duty  is  stated  and  set  forth 
in  each  of  said  three  counts  of  said  indictment. 

'*  7.  Because  a  removal  of  the  ballot-box 
used  at  said  election  '  from  the  place  where 
said  election  was  held,  and  before  the  counting 
of  the  votes  cast  at  said  election/  as  alleged 
against  these  defendants  in  the  second  count  of 
said  indictment,  was  not  in  law  a  refusal  by 
these  defendants,  as  such  returning  officer  and 
judges,  to  perform  aoy  duty  inoposed  upon 
I  hem  by  the  laws  of  the  State  of  Tennessee  or 
of  the  United  States,  or  otherwise,  in  manner 
and  form  as  such  duty  is  stated  and  set  forth  in 
said  second  count  of  the  said  indictment. 

"  8.  Because  the  removing  by  these  defend- 
ants, as  alleged  in  the  third  count  of  the  said 
indictment,  of  the  ballot-box,  '  from  the  place 
where  said  election  was  held  and  before  the 
counting  of  the  votes  cast  at  said  election,  the 
same  bemg  the  duly  designated  place  of  hold- 
ing said  election,'  was  in  violation  of  no  duty 
imposed  by  the  laws  of  the  State  of  Tennessee, 
or  of  the  United  States,  or  otherwise,  upon 
these  defendants,  as  such  returning  officer  and 
judges,  as  such  duty  is  stated  and  set  forth  in 
the  said  third  count  of  said  indictment. 

'*  9.  Because  there  is  no  allegation  in  anv  of 
the  first  three  counts  of  said  indictment  or  an 
intent  on  the  part  of  these  defendants,  or  any  or 
either  of  them,  to  affect  the  said  election  or  the 
result  thereof. 

'*10.  Because,  as  the  duty  stated  and  set 
forth  in  each  of  the  first  three  counta  of  said 
indictment  waa  not  imposed  bv  any  law  of  the 
State  of  Tennessee,  or  of  the  United  States,  or 
otherwise,  upon  the  defendants,  as  such  judges 
and  returning  officer,  the  matters  and  things  in 
said  three  counts  in  manner  and  form  as  there- 
in contained  do  not  constitute  oflfenses  against 
the  provisions  of  section  5515  of  the  Revised 
Statutes  of  the  United  States,  nor  of  any  law  of 
the  United  States,  there  being  in  no  one  of  said 
counts  any  allegation  of  an  intent  on  the  part 
of  these  defendants  to  affect  the  said  election 
or  the  result  thereof." 

There  was  a  loinder  in  the  demurrer,  and  it 
wit  arffued  before  the  court,  held  by  the  cir- 
euit  judge  and  the  district  judge.    They  were 
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divided  in  opinion  on  the  qptMaoB  niaed  \ 
the  demurrer,  and  certified  to  this  oourt  tl 
points  upon  which  they  diaagreed,  m  foUovi 

"  1.  Whether  the  said  demumr,  lo  iKtod,  I 
the  first  three  counts  of  the  indictmant  inn 
said,  ought  to  be  sustained. 

"  2.  Whether  the  matters  md  thingi  iHms 
and  set  forth  in  the  first  three  coooti  of  aaidii 
dictment  constitute  an  offense  or  offenses  node 
section  5515  of  the  Revised  Statutes  of  Ik 
United  States,  or  under  any  other  law  or  M 
•ute  of  the  United  States. 

"  8.  Whether  the  laws  of  the  State  of  TeoMi 
see  imposed  upon  said  defendants,  as  muk  n 
turning  officer  and  judges  of  election,  it  the  faid 
election,  the  duty,  when  the  election  wit  is 
ished  and  after  the  polls  were  dosed,  of  0|ms< 
ing  the  ballot-box  used  it  the  said  eleetioii,  H 
the  place  of  holding  ^e  same,  to  wit,  at  Ik 
place  where  the  ballots  of  siid  dectioo  wen 
cast 

"  4.  Whether,  under  the  laws  of  tlieStatiaf 
Tennessee,  it  was  a  violation  of  duty  imDcwi 
upon  the  defendants,  as  such  judges  and  oB* 
cer  of  election,  at  the  said  election,  fornidds- 
fendants,  when  the  said  election  wis  finiM 
and  after  the  polls  were  dosed,  to  remofc  thi 
ballot-box  used  at  said  dection  from  the  phfli 
where  the  same  was  held,  and  whne  the  hri- 
lots  were  cast  at  said  election,  to  inother  pten^ 
for  the  purpose  of  opening  the  nid  biDot-lNi 
and  reading  aloud  the  nimes  of  the  poioM 
appearing  on  each  ballot,  is  contemplaled  ky 
section  1068  of  the  Ck)de  of  Tennosses  (HSBSkm 
&  Vertreds*  edition). 

"  5.  Whether  it  was  the  duty,  undttthe  him 
of  the  State  of  Tennessee,  of  the  said  dded- 
ants,  as  judges  and  officer  of  the  said  eJacte, 
after  the  same  was  finished  and  ifter  the  fM 
at  said  election  were  dosed,  to  open  the  nBolp 
box  used  at  said  election,  to  wit.  it  the  wt^ 
east  comer  of  Gbyoeo  and  Second  8tree(i.ii 
Memphis,  Tennessee,  the  same  bdng  thedi^ 
designated  place  of  holdhig  slid  electios,  an 
the  place  where  said  dection  wis  hdd,  isdti 
there  read  aloud  the  names  ot  the  pasoii  i^ 
peering  on  each  ballot  cast  it  siid  electtoB,ti 
contemplated  by  said  section  1068  of  the  CMi 
of  Tennessee. 

"  6.  Whether  it  was  i  violitlon  of  dotjhi' 
posed  by  the  laws  of  the  State  of  Tennessee  opes 
the  defendants,  as  judges  and  olBoer  of  M 
dection,  when  the  same  wis  finished,  sad  sftei 
the  polls  at  said  election  were  dosed,  aidl^ 
fore  the  counting  of  the  votes  cist  it  said  ele» 
tion,  to  remove  the  sild  ballot-box  tvm  At 
southeast  comer  of  (Jayoao  md  Seoood  SUHlik 
in  Memphis,  Tennessee,  that  bdnff  the  Mt 
nated  place  of  holding  said  electxw  sad  ^ 
place  where  the  same  was  held,  for  the  pupoM 
of  opening  the  si^  billot-boz  ind  nmti 
alond  the  names  of  the  persons  ippeaiiiK  ei 
each  ballot  cist  at  said  election,  is  eooMi 
plated  by  said  section  1068  of  the  Coded  ta 
nessee. 

'*7.  Whether  it  was  a  neglect  or  reftinl  » 
duty  imposed  by  the  laws  of  the  State  of  Tei 
nessee  upon  the  defendants,  as  judges  and  ei 
cer  of  the  said  dection,  when  the  lams  w 
finished,  and  after  the  polls  of  said  declll 
were  closed,  and  before  the  coanting  of  li 
votes  cast  it  siid  dection,  to  USl  to  open  I 
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ballGt-box  med  at  said  election  at  the  soath- 
ctit  corner  of  (Jajoeo  and  Beoond  Streets, 
in  Memphis,  Tenneflsee,  that  hahig  the  duly 
deagnated  place  of  holding-  eaid  election, 
and  the  place  where  the  same  was  held,  and  to 
there  read  aloud  the  names  of  the  persons  ap- 
pesring  on  each  ballot  cast  at  said  election, 
ai  contemplated  by  said  sec^no  1068  of  said 
Code  of  Tennessee. 

*%  Whether  the  flist  three  ooimts  of  said 
indictment,  or  any  of  them,  are  bad  because 
DO  one  of  the  said  counts  contains  an  allegation 
that  the  matters  and  things  therein  respectively 
charged  and  set  forth  agSnst  said  defendants, 
ai  Jadges  and  officer  of  the  election  aforesaid, 
woe  so  done  by  them  with  intent  to  aflfect  the 
said  election  and  the  result  thereof." 

The  first  two  questions  certified  are  in  such 
a  general  form  that  this  court  cannot  answer 
Item,  as  has  been  repeatedly  held.  United 
Sum  T.  Narihway,  120  U.  8.  827  [80:6641: 
Dumn  Twp,  T.  Milford  8at.  Irui,  128  U.  8. 
{{10,514  [82:588,  58^;  United  StaUi  t.  BaU, 
131  U.  8.  50  [88:971;  United  8tate$  t.  Laeher, 
134  U.  8.  624,682  jr88:1080. 1084]. 

As  to  questions  8, 4, 5, 6  and  7,  we  are  of  opin- 
ion that  they  must  be  answered  in  the  negative. 

The  Statutes  of  Tennessee  which  relate  par- 
ticolarly  to  the  question  involved  are  sections 
1067,  1068  and  1070  of  the  Code  of  Tennessee 
of  1884,  by  Milliken  &  Vertrees,  which  are  as 
follows:  **Sec.  1067.'  The  officer  or  person 
fl871  *°^  Judges  appointed  to  hold  an  election  shall 
^  not  proceed  to  or  commence  counting  out  the 
Totes  given  in  the  election  until  the  polls  shall 
have  teen  closed.  Sec.  1068.  When  the  elec- 
tion is  finished,  the  returning  officer  and  judges 
shall,  in  the  presence  of  such  of  the  electors  as 
may  choose  to  attend,  open  the  box  and  read 
abud  the  names  of  the  persons  which  shall  ap- 
pear in  each  ballot;  ana  the  clerks,  at  the  same 
time,  shall  number  the  ballots,  each  clerk  sep- 
arately." "Sec.  1070.  The  inspectors  have  au- 
thority to  maintain  regularity  and  order  in  the 
balloting;  to  keep  access  to  the  polls  free  and 
unobstructed;  to  prevent  all  disorderly  and 
riotous  conduct  during  the  election,  and  during 
the  counting  of  the  votee  after  the  polls  are 
dosed;  and  for  this  purpose  thev  are  vested 
with  all  the  powers  of  a  peace  officer." 

It  is  contended  that  these  sections  impliedly 
require  that  the  box  shall  be  opened,  and  the 
names  of  the  persons  appearing  in  each  ballot 
read  aloud,  at  the  place  where  the  election  was 
held,  and  that  the  ballot-box  shall  not  be  re- 
moTed  from  the  place  where  the  election  was 
held  before  the  votes  are  counted.  But  this  ib 
urged  merely  as  an  implication.  The  Statute 
dees  not  provide  distinctly  and  specifically, 
and  hi  words  required  in  a  criminal  statute, 
that  the  box  shall  be  opened  at  the  place 
where  the  election  was  held,  and  the  names  of 
the  peTBons  appearing  in  each  ballot  be  read 
aloud  at  that  place,  and  the  ballot-box  not  be 
removed  from  that  plltce  before  the  votes  cast 
are  counted. 

We  are  not  referred  to  any  statute  of  Ten- 
oosee,  or  to  any  construction  given  by  its 
courts  to  the  sections  of  the  Statute  above  re- 
ferred to,  which  declares  it  to  be  the  duty  of 
the  officers  of  election  to  count  the  votes  at 
the  place  where  the  election  was  held.  The 
implication  of  the  decision  in  MeCraw  v.  Ear- 
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rdlmn,  4  Ooldw.  84,  44,  45,  made  in  1867,  if 
to  the  contrary.  In  that  case,  section  864  of  1 
Thompson  &  Sieger's  Statutes  of  1871,  which 
section  was  enacted  in  1885,  provided  that  "the 
officer  or  person  holding  any  election  of  county 
officers  shall  compare  the  polls  at  the  court- 
house, on  the  first  Monday  after  said  election, 
and  shall  deliver  to  each  person  elected  a  cer- 
tificate of  his  election."  The  officers  holding 
the  election  in  controversy  did  not  compare 
the  polls  at  the  court-house,  but  counted  the 
votes  in  a  private  house  in  the  town  in  which 
the  court-house  was  situated:  and  the  court 
held  that,  the  returns  having  been  made  to  the 
court-house,  and  the  county  court  beinp^  in 
session,  the  counting  of  the  votes  at  a  private 
house  in  the  town  was  a  sufficient  compliance 
with  the  requirements  of  the  Statute,  and  con- 
stituted no  ^und,  in  the  absence  of  all  fraud  or 
misconduct  in  comparing  the  poUs  and  count- 
ing the  votes,  for  setting  aside  the  election. 

Laws  which  create  crime  ought  to  be  so  ex- 
plicit that  all  men  subject  to  their  penalties 
may  know  what  acts  it  is  their  duty  to  avoid. 
United  Statee  v.  Sharp,  Pet.  G.  C.  1 18.  Before 
a  man  can  be  punished,  his  case  must  be  plainly 
and  unmistakably  within  the  statute.  United 
States  V.  lAuher,  184  U.  8.  624,  628.  [88:1080, 
1088].  We  are  of  opinion,  therefore,  that 
Questions  8,  4,  5,  6  and  7  must  be  answered  in 
the  negative,  no  fraud  being  averred  in  the  in- 
dictment, and  no  intent  to  affect  the  election 
or  its  result,  and  there  being  no  allegation  that 
the  election  or  its  result  was  affected. 

This  disposition  of  questions  8,  4,  5,  6  and  7 
requires  that  the  demurrer  to  the  indictment 
be  sustained,  and  makes  it  unnecessary  to  an- 
swer question  8. 

Questions  1  and  2  are  not  answered,  because 
they  are  too  general.  Questions  8, 4,  5.  6  and 
7  are  answer^  in  the  negative,  and  question  8 
is  not  answered  because  it  is  unnecessary  to 
answer  it. 


WALTER    A.     WOOD    MOWING    AND 

REAPING  MACHINE  COMPANY, 

Plff,  in  Err., 

SMITH  A.   SKINNER 
(See  8.  a  Beporter*8  ed.  296-297.) 

Jurisdiction  ater  staU  judgments— federal  ques- 
tion. 

1.  To  fflve  this  court  jurisdlotloii  by  writ  of  error 
to  a  state  court,  it  must  appear  afilrmaUvely,  not 
onlv  that  a  federal  question  was  presented  for 
dec&ion  to  the  highest  court  of  the  State  having 
jurisdiction,  but  that  its  decision  was  necesMiry 
to  the  determination  of  the  case,  and  that  it  was 
actually  decided,  or  that  the  judgment  as  ren- 
dered could  not  have  been  given  without  decid- 
ing it. 

2.  Where  a  case  might  properly  have  been  deter- 
mined upon  a  ground  l)road  enough  to  support 
the  Judgment  without  resort  to  a  federal  ques- 
tion, this  court  has  no  Jurisdiction. 

[No.  1286.} 
Submitted  March  9, 1891.     Decided  March  9S^ 

mi. 

Non.— ^s  to  fwrisSiicMon  4n  the  UnUed  Stales 
Supreme  Courts  where  federal  queetiUm  orfeM,  or 
where  are  drawn  in  question  statutes^  treaty  or  Con' 
stUution^  see  notes  to  Martin  v.  Hunter,  4d)7;  Hat- 
thews  v.  Zane,  2:664;  Williams  v.  Norris,  6*.6'7L 
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IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York  to  review  a  judgment  for 
plaintiff  for  the  use  of  a  patented  inyention 
according  to  the  terms  of  a  contract. 
On  motion  to  dismiss  or  affirm.    DUmUaed. 

Statement  by  Mr.  Justice  Brown: 
This  action  was  originally  brought  in  the 
supreme  court  of  the  State  of  New  York  bv 
Skinner,  the  defendant  in  error,  for  a  breach 
of  contract  on  the  part  of  defendant  (plain- 
tiff in  error),  in  refusing  to  account  and  pay 
for  the  use  of  a  certain  patented  invention, 
known  as  an  improvement  in  oil-hole  covers 
for  journals,  described  in  letters- patent  No. 
124,092,  and  re-issueof  thesame.  No.  10,064. 
The  case  was  referred  to  a  referee,  who  found 
substantially  the  following?  facts  in  his  re- 
port. ^ 

1st.  That  the  plaintiff  and  defendant  en- 
tered into  an  agreement  whereby  it  was  agreed 
on  the  part  of  the  plaintiff  that  defendant 
should  have  the  exclusive  ri^ht  of  using 
plaintiff's  oiler  on  mowing  and  reaping  ma- 
chines, and  should  have  the  right,  but  not 
exclusive,  to  use  it  on  other  machines;  and 
on  the  part  of  the  defendant,  that  it  would 
use  the  oiler  on  its  mowing  and  reaping  ma- 
chines, and  would  pay  the  plaintiff  the  rea- 
sonable value  of  sucn  use.  2d.  That  defend- 
ant proceeded  to  make  and  apply  to  its 
mowing  and  reaping  machines  a  device 
exactly  similar  to  the  plantiff's  oiler,  except 
that  in  the  plaintiff's  oiler  the  periphery  of 
the  conical  head  of  the  spring  plug  was 
scalloped,  while  in  the  device  made  and  ap- 
plied to  such  machines  by  the  defendant  such 
periphery  was  circular  and  not  scalloped. 
8d.  That  the  defendant's  oiler  was  a  me- 
chanical equivalent  for  the  plaintiff's  oiler. 
4th.  That  prior  to  any  invention  by  the  plain- 
tiff, an  oiler  was  illustrated  and  described 
in  Webster's  Dictionary,  edition  of  1869, 
substantially  similar  to  defendant's  oiler,  and 
was  represented  as  fitted  to  perform  the  same 
functions,  and  in  substantially  the  same  way. 
5th.  That  the  said  making  and  application 
of  defendant's  oiler  was  so  done  in  pursu- 
ance of  thei  license  obtained  from  the  plain- 
tiff by  virtue  of  such  agreement,  and  was  in 
fact  a  use  of  plaintifrs  oiler  under  such 
license.  6th.  That  the  value  for  such  use 
was  5  cents  for  each  of  288,081  machines 
upon  which  it  was  applied.  Judgment  hav- 
ing been  entered  upon  the  finding  of  the  ref- 
eree, an  appeal  was  taken  to  Uie  cou^Jt  in 
general  term,  by  which  an  opinion  was  ren- 
ered  and  filed  affirming  the  judgment.  An 
appeal  was  then  taken  to  the  court  of  appeals, 
by  which  'the  judgment  was  again  affirmed, 
no  opinion  having  been  delivered  or  filed. 
Thereupon  the  de^ndant  sued  out  a  writ  of 
error  from  this  court,  assigning  as  error: 
First,  that  the  claim  of  the  patent,  upon 
which  plaintiff  sought  to  recover  royalties, 
was  limited  to  a  conical -headed  and  scal- 
loped spring  plug  and  that  the  patent  particu- 
larly set  forth  the  scalloping  of  the  conical 
head,  the  defect  in  the  device  Improved  upon, 
and  how  the  same  was  obviated  oy  such  scal- 
loping; and  that  the  said  courts  erred  in 
holdinff  that  the  claim  was  not  for  a  scal- 
loped head,  but  for  the  combination,  with 
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other  elements,  of  a  conical  head,  whe0Mr 
the  same  was  or  was  not  scalloped.  Sumi. 
That  the  referee  found  that  the  defrnrtiit 
promised  to  pay  the  plaintiff  the  reaBonaUt 
value  of  the  patented  device,  and  alio  foaaA 
that  if  the  claim  for  the  patent  was  for  noth* 
ing  more  than  a  scalloped  conical  bead,  !■ 
combination  with  other  elements,  the  mam 
was  worthless,  and  that  plaintiff  ought  not  to 
recover ;  and  that  said  ooorta  erred  in  hid- 
ing that,  because  the  claim  was  sabstantiaily 
for  a  conical  head,  whether  aaid  head  was  or 
was  not  scalloped,  defendant  was  liable  for 
more  than  nominal  damages.  I%ML  Thil 
the  state  courts  also  erred  in  their  conclnsioa 
that  defendant  had  actually  used  plaintilTs 
invention,  it  being  found  by  the  referee  that 
defendant  had  not  used  such  device,  nnlea 
the  claim  of  the  patent  was  tar  a  oonfeal- 
headed  spring  plug,  with  or  without  scal- 
lops. Fourth.  That  such  holdings  were  aa 
erroneous  construction  of  the  letten-paleBtt 
and  necessarily  involved  the  legal  effect  «f 
the  Patent  Laws  of  the  United  States. 

A  motion  was  thereupon  made  by  the  da> 
fendant  in  error  to  dismiss  for  want  of  Jnrii* 
dicftion,  coupled  with  a  motion  to  alBim. 

3fr,  James  Ii>natiig»  for  defendsat  is 

error,  in  favor  of  motion. 

Mr.  Eaek  Cowen*  for  plaindfl  hi  enor,  ta 
opposition. 

Mr.  Justice  Brown  delivered  the  ophdci 
of  the  court : 

It  is  well  settled  by  a  long  series  of  sdjodi- 
cations  that,  to  give  this  court  jorlidicto 
by  writ  of  error  to  a  state  court,  it  mmt  a^ 
pear  affirmatively,  not  only  that  a  fSedenl 
question  was  presented  for  decision  to  tia 
highest  court  of  the  State  having  JnriaiUo- 
tion,  but  that  its  decision  was  neoowaiy  ta 
the  determination  of  the  case,  and  that  it 
was  actually  decided,  or  that  the  judgMBi 
aa  rendered  could  not  have  been  siveB  with- 
out deciding  it.  De  Saumwne  t.  GaiUard.  1ST 
U.  S.  216^:  125]. 

Now,  while  the  trial  court  appean  to  hsia 
held  the  defendant  liable  upon  the  {RMii 
that  it  had  airreed  to  use  the  plahitiff'a  di> 
vice  upon  all  of  its  machinea,  and  also  spos 
the  ground  that  it  had  in  fact  used  theoi,  or 
their  mechanical  equivalent,  it  is  veir  efi* 
dent  from  au  examination  of  the  opinion  of 
the  ireneral  term,  which  we  are  at  libei^ti 
consult  (PkHadeMia  Fir*  Am.  t.  l^m  JWi 
119   U.  S.  110  [80:  842]),  that   neither  tbi 
construction  nor  the  validi^  of  the  pUii* 
tiff's  patent  was  regarded  as  material.    'M 
court  found  the  agreement  on  the  part  of  ^ 
defendant  to  be  that,  in  consideration  of  thi 
right  to  the  exclusive  use  of  the  plalittf*t 
device,  it  would  use  it  upon  all  mowiaf  saa 
reaping  machines,  and  would  pay  a  ressosi* 
ble  value  for  such  use*    *By  tlie  terms  of  tti 
agreement, '  said  the  court.  *  it  was  not  it* 
cumbent  upon  the  plaintiff  to  show  thatths 
defendant  did  actually  use  it  upon  Stfh 
machines.    It  was  sufficient  for  him  to  Aov 
the  number  manufactured  during  the  ^M^ 
ence  of  the  agreement.    Neither  can  the  d^ 
fendant  evade  liabili^  by  proving  that  It 
did  not  use  it,  because  his  agreement  naa. 
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in  «ifect»  that  he  would  pay  a  reasonahle 
filne  for  its  ase  upon  all  mowiDj^  and  reap- 
ing nuK^ines  manufactured,  and  it  cannot 
now  be  permitted  to  escape  payment,  as  pro- 
Tided  by  the  agreement,  by  proof  that,  with- 
oat  the  Knowledge  of  the  plaintiff,  it  omitted 
to  place  the  attachment  upon  machines  man- 
nfactuied  by  it.  .  .  .  The  views  thus  ex- 
preeaed  render  it  unnecessary  to  consider  the 
qaestion  discussed  by  the  referee,  as  to 
whether  or  not  the  defendant  did  use  plain* 
tiff's  device  upon  its  machines.  **  Under  this 
view  the  only  question  of  fact  was  the  value  of 
the  use  of  the  device,  which  the  referee  fixed 
it  5  cents,  and  his  finding  upon  that  point  is 
ooDclasive. 

The  defense  to  the  case  was  that  the  defend- 
tot  did  not  make  use  of  the  plaintiff's  spring 
plug,  which  had  a  scalloped  head,  but  did 
make  ose  of  an  oiler  shown  in  Webster's 
Dictionary,  which  was  practically  the  same, 
except  that  it  did  not  have  a  scalloped  head, 
its  contention  being  that  the  scalloping  of 
the  head  was  immaterial  and  useless,  and 
that  the  device  so  far  as  it  was  useful  had 
been  antici  pated.  But  the  referee  found  that, 
by  accepting  the  license  and  agreeing  to  use 
the  plaintiff's  patented  device,  the  defend- 
ant was  estopped  to  deny  the  validity  of  the 
patent  to  the  full  extent  of  its  claim,  and  if, 
aa  he  found,  the  defendant  made  use  of  the 
device  set  forth  in  the  claim  of  the  patent, 
or  its  mechanical  equivalent,  it  was  liable, 
though  in  an  action  for  infringement  of  such 
{817]  daim,  it  might  have  been  adjudged  invalid. 
But,  as  before  stated,  the  general  term  found 
it  unnecessary  to  determine  whether  the  de- 
fraidant  had  actually  made  use  of  the  device 
or  its  equivalent,  and  held  it  to  be  liable 
upon  the  ground  that  it  had  agreed  to  use  it 
upon  all  its  machines,  and  was  therefore 
bound  to  pay  its  value  as  fixed  by  the  referee. 
It  does  not  appear  upon  what  ground  the 
court  of  appeals  proceeded  in  aflSrming  this 
Judgment,  but  as  &e  case  might  properly  have 
Men  determined  upon  a  ground  broad  enough 
to  lupport  the  Juogment  without  resort  to  a 
fBderalquestion,  this  court  has  no  jurisdic- 
tion. AanprS  T.  Ifowi,  188  U.  S.  807  [84 : 
9911 :  Johnson  v.Bisk,  187  U.  8.  800  [84 :  688]. 
Thi  wit  of  tftfOT  muA  thertfore  be  ditmisaed 
fir  wmU  if  Jwi$(HetioH, 
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an  averment  of  efttseoflhlp,  for  the  purposes  of 
jurisdiction  in  the  oourts  of  the  United  States. 

2,  When  the  complaint  averred  the  residence,  but 
not  the  dtisenship,  of  the  plaintiff,  and  wa» 
amended  by  adding  other  plaint^ffH  without  any 
averment  as  to  their  citiEenship,  and  the  bill  of 
exceptions,  in  the  record,  states  that  the  plaintiffs 
were  nonresideDts  of  the  State  of  defendant,  the- 
vecord  does  not  show  that  the  drouH  court  had 
jurisdiction. 

8L  Upon  reversal  of  a  judgment  by  reason  of  omis- 
sion to  aver  necessary  citiseosbip  to  confer  Juris- 
diction on  the  court  below,  costs  will  be  allowed^ 
against  plalntifllB  in  error. 

[No.  1825.1 

Submitted  March  £,  1891,    Decided  March  30^ 

1891, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed 8tates  for  the  Northern  District  of  Ala- 
bama.    Recereed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Thos.  H.  Watts»  Sr^  for  plaintiffs 
in  error. 

Mr.  Alex  T«  London  for  defendant  in 
error. 

Mr.  Ohirf  Justice  Fuller  delivered  the 
opinion  of  the  court : 

This  was  an  action  brought  by  Margaret 
C.  McElrath,  Mary  £.  Mc£lrath  and  Linda 
£.  Timmons  against  the  Ely  ton  Land  Com- 
pany, in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Alabama. 

The  complaint  averred  *'that  Mary  E.  Mc- 
Elrath  is  a  resident  of  the  State  of  Nortli 
Carolina,  and  that  Linda  £.  Timmons  and 
Margaret  Celia  McElrath  are  residents  of  the 
State  of  South  Carolina,  ^  and  that  the  defend- 
ant **  is  a  corporation  chartered  under  the  laws 
of  the  State  of  Alabama  and  doing  business 
within  said  State.  ** 

By  the  summons,  the  marshal  was  com- 
manded *'to  summon  the  Elyton  Land  Com- 
pany, a  corporation  chartered  under  the  laws 
of  the  State  of  Alabama,  and  who  is  a  citizen 
of  the  State  of  Alabama,  to  appear  ...  to 
answer  the  complaint  of  Margaret  Celia  Mc- 
Elrath and  Linda  E.  Timmons,  who  are  resi- 
dents of  the  County  of  Spartanburg,  Stato 
of  South  Carolina,  and  Mary  E.  McElrath, 
who  is  a  citizen  of  the  State  of  North  Caro- 
lina." The  complaint  was  subsequently 
amended  by  adding  the  names  of  twelve  other 
plainti£Fs  without  any  averment  as  to  the  citi- 
zenship. 

In  the  bill  of  exceptions^  which  appears  la 
the  record,  it  is  stated  that  **the  plaintiffs 
were  nonresidents  of  the  State  of  Alabama.  ^ 

As  the  record  does  not  show  that  the  cir- 
cuit court  had  Jurisdiction  of  the  suit,  which 
depended  upon  the  citizenship  of  the  parties, 
the  judgment  must  be  reoersed^  at  the  costs  of 
the  plaintiffs  in  error,  and  the  cause  remand- 
ed to  the  circuit  court  for  further  proceedinga 
(Menard  v.  Qoggan,  121  U.  S.  25S  [80 :  914]  ; 
mertsan  T.  Cease,  07  U.  S.  646  [24:  1057]  ; 


Rom-^to^winKetfoiK^  UntUdStaUsCkreiM 
Mwt  d«widifi0  (m  fNirtlet  and  rstfdanes,  see  fioee  to 
bnoty  V.  Gieenougta,  1:640. 

•^  Co  tokmOM  etmeeyemcss  to  enoMa  mitt  to  be 
krmigM;moefO0  c/  transfer;  when  no  objeetUm;  eou- 
pORc  ntiaenee  of  aeslQnor^-^wee  note  to  ITDonald  v. 
taaQe7,7dB8L 

MU.8. 


As  (0  imiedMMm  of  UHttsd  BUilss  courts  over 
oommonAawofenses^stee  note  to  United  States  v- 
OooUdge.  itm. 

jMUi  jurisdiction  of  state  and  Untied  States  courts 
astoterrUorvandogenss^so&noU  to  United  Btate» 
V.  Bevaas.  4:404. 
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BrawnY,  Keene,  8&  TT.  S.  8  Pet.  113  [8:  885]  ; 
Anderson  y.  WaU,  138  U.  S.  694  [84: 1078]), 
«fid  Uiisa  ordered. 


1!AST  TENNESSEE,  VIRGINIA  A  GEOK^ 
GIA    RAILWAY   COMPANY,    P^.   in 

Err., 

«. 

JOSEPH  E.  FRAZIER  m  al. 

(See  6.  C.  Reporter^  ed.  288-28eL) 

Federal  question — color  for  motion  to  dismiss — 
darter  potDer— legislative  control— law  of 
mortgages. 

1.  The  olaim  that  the  TeDneasee  Act  of  1877,  givlngr 
prioiity  to  certain  judfirmeDts  oyer  mortgafire 
liens,  was  an  Impairment  of  contractual  rights 
glyen  by  a  prior  Act  of  the  Legislature  to  a  rail- 
road company,  the  plaintiff  in  error,  presents  a 
federal  question. 

•t.  Where  the  record  presents  a  federal  question, 
but  that  question  was  not  the  principal  matter 
litigated,  but  was  put  into  the  record  for  the 
purpose  of  an  appeal,  there  is  color  for  motion 
todismisB. 

Z,  When  a  charter  power  is  once  exhausted  tt  is. 
in  respect  to  further  contracts  and  rights,  as 
though  it  had  not  been  granted. 

4.  Unto  a  general  power  granted  to  corporations 
has  been  exercised,  the  terms  and  conditions 
under  which  it  may  be  exercised  are  subject  to 
legislative  controL 

1L  The  law  in  force  at  the  time  a  mortgage  Is  ex- 
ecuted, with  all  the  conditions  and  limitations  it 
Imposes,  is  the  law  which  determines  the  force 
and  effect  of  the  mortgage. 

[No.  1407.1 
Submitted  March  9, 1891.    Veeided  March  tS, 

1891. 

F\  ERROR  to  the  Supreme  Court  of  Ten- 
nessee. 

On  motion  to  dismiss  or  aflSrm.    Ajprmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Henry  H«  Inc^ersoU,  for  defendants 
in  error,  in  faTor  of  motion. 

Mr.  Win.  HL  Baxter*  for  plaintiff  in  enor, 
in  opposition. 

Mr,  Justice  Brewer  delivered  the  opinion 
•of  the  court : 

This  case  is  submitted  on  a  motion  to  dis- 
miss or  affirm.     The  facts  are  these : 

The  State  of  Tennessee  in  1847  (Acts  of 
1847-48,  page  195)  granted  a  charter  of  in- 
•corporation  to  the  East  Tennessee  and  Vir- 
ginia liailroad  Company.  In  1869,  this  cor- 
poration was  consolidated  with  the  East 
Tennessee  and  Georgia  Railroad  Companv, 
under  the  name  of  Uie  East  Tennessee,  Vir- 
ginia and  Georgia  Railroad  Company.    This 

Non.-irhat  qu/eAUme  ih/t  Uhtted  Sfotes  i9ii- 
prame  Oomt  foiH  review  on,  irr(t  of  error:  MB  of  ex- 
•MpMons,— see  note  Parks  v.  Turner,  18:888. 

The  supreme  court  w(U  not  review  the  diseretlonairy 
^utUm  of  the  court  belouK  See  note  to  Barrow  v. 
HiU,14.-48. 

As  to  pouter  of  corporaUons  to  mortooQe^  see  note 
to  Memphis  *  L.  B.  B.  Co.  v.  Berry,  28:887. 

Am  to  power  to  mortgage  franchises^  see  note  to 
Chesapeake  *0.  B.  Oo.  v.  Miller,  29:12L 
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consolidated  company,  in  1881* 
mortgage,  which  in  1^  was  forecjowdL 
the  plaintiff  in  error,  the  Bai 
Virginia  and  Georgia  Rftilwmy  Oom] 
purchaser,  took  possession  of  the 
and  property.     After  this  foradome 
sale,  petitions  in  the  natora  of 
bills  were  filed  in  behalf  of  the 
in  error,  Judgment  creditois  of  tbb 
company,  to  subject  its  property  In  tbm 
of  the  purchaser,  the  Railway  Oomi 
the  satisfaction  of  their  Judgmeots. 
Judgments  were,  in  point  m   time, 
quent  to  the  mortgage  of  1881,  and  tbm  qm^'' 
tion  presented  was,  whether  th^  were  si- 
perior  liens.    Such  snperioritj  was  daiMt^ 
under  and  by  virtue  of  s  pfOTlso  to 
8  of  chapter  72  of  the  Laws  of 
1877,  page  93,  which  reads :    "And 
further,  that  no  railroad  company  il 
power  under  this  Act  or  any  of  the  lava 
this  State,  to  ffive  or  create  any 
other  kind  of  Tien  on  its  railway  ^ 
this  State,  which  shall  be  valid  and 
against  Judgments  and  decrees  and 
therefrom  for  timber  furnished  and  woki 
labor  done  on,  or  for  damages  done  to  _ 
sons  and  property  in  the  opeiatioB  eC 
railroad  in  this  State.*    By  final 
the  chancery  court,  approved  br  the 
Court  of  the  State,  priority  of  lien 
to  the  appellees'  Judgments,  and 
decreed  out  of  the  property.    Of  this 
dication  of  priority,  plaintiff  in  errai 
plains,  and  presents  as  a  federal  qngatfon; 
proposition  that  the  Act  of   1877, 
priority  to  certain  iudgments  over 
liens,  was  an  impairment  of  the 
rights  created  bv  the  Act  of  1847.    Tte 
section  of  that  Act  contained  this  _ 
**  The  said  company  mar  at  any  Hine 
its  capital  to  a  sum  sufficient  to  o 
said  road,  and  to  stock  It  with 
necessary  to  give  it  full  operation  and' 
either  by  opening  books  for  new  slock,  m\ 
selling  new  sto^  or  by  bonowin|r  i 
on  the  credit  of  the  company,  and  on  9iei 
gage  of  its  charter  and  works.*    Aad 
contention  is,  that  this  section  granted 
right  to  create  an  absolute  first  lien  by 
gage,  which  could  not  be  taken  am 
subsequent  statutes  giving  priority  w  ( 
judgments  or  claims  of  date  later  ttw 
mortgage.    The  claim  that  the  Act  of 
was   in   impairment  of  contiactual 
given  by  a  prior  Act  of  the  Legislatiiie^^ 
plicable  to  the  corporation  moftgagot;  i 
sents  doubtless  a  federal  question ;  and 
first  matter  for  our  consideration  Ib» 
there  was  color  for  the  motion  to  dl 
It  appears  that  in  the  pleadinga  filed  bf 
railway  corporation,  responslTe  to  tta 
tions  of  the  appellees,  tne  nnconstll 
ity  of  the  Act  of  1877  was  alleged ;  hot  i 
unconstitutionality  was  not  predloled^ 
any  provision  of  tne  United  Stetea 
tion,  but  solelyon  thoee  of  tiie  Oonatll 
of  the  State.     We  quote  from  the 
one  of  the  petitions,  whidi.  In  tide 
is  as  full  and  complete  as  any : 

*«  Respondent  is  advismi  and  wlU  liM 
that  the  Act  of  1877,  undcT  whidi  petltkMfll 
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bbA  to  ptmae  and  appropriate  respondent's 
propertr  to  the  payment  of  their  claims,  and 

Siecially'  the  provision  of  the  dA  section  of 
d  Act,  is  unconstitutional  and  void,  be- 
canse  said  Act  embraces  more  than  one  sub- 
ject^ and  the  proviso  in  section  8  aforesaid 
and  the  subject  of  said  proviso  is  not  ez- 
preased  in  the  title  of  said  Act,  and  because 
said  Act  is  not  in  compliance  with  article  8, 
section  17,  of  the  Constitution  of  this  State. 
And  therefore  petitioners  have  no  warrant  of 
law  for  asking  satisfaction  of  their  claims 
from  the  prop^y  mentioned  in  the  original 
bill." 

So  upon  the  pleadings  no  federal  question 
waa  presented.    Not  only  that,  but  in  the 
asaignment  of  error  which  was  made  when 
the  case  was  taken  to  the  Supreme  Oourt  of 
the  State,  no  reference  was  made  to  any  fed- 
eral question ;  and  the  unconstitutionality  of 
the  Act  was  rested  solely  upon  its  supposed 
conflict  with  the  State  Constitution.    Further, 
in  the  opinion  of  the  Supreme  Court  of  the 
State,  reported  in  88  Tenn.  188,  which  is  an 
elaborate  and  careful  discussion  of  the  ques- 
tions in  the  case,  the  alleged  conflict  between 
the  Act  and  the  State  Constitution  is  fully 
noticed ;  but  nothing  is  said  about  any  sup- 
posed infringement  of  the  Federal  Constitu- 
tion.    When  on  October  26,  1889,  the  decree 
of  the  supreme  court  was  entered,  affirming 
the  ruling  of  the  chancellor  as  to  the  liabil- 
ity of  the  property,  the  points  decided  were 
specifically  stated  in  it,  and  in  them  no  ref- 
erence is  made  to  any  f^eral  question.    Two 
days  thereafter  an  entry  appears  on  the  records 
of  that,  court,  stating  that  upon  application 
of  counsel  for  the  Railway  Cfompany  the  de- 
cree is  modified  so  as  to  snow  that  upon  the 
ars^ment  of  the  case  the  question  of  the  in- 
validity of  the  Act  of  1877,  by  reason  of  the 
inhibition  of  the  Federal  Constitution,  was 
presented  by  counsel,  and  that  the  decision 
of  ihe  court  was  adverse  to  such  contention. 
Up<ni  these  facts,  we  think  there  was  color 
for  the  motion  to  dismiss.    The  pleadings  in 
the  trial  court,  the  assignment  of  error7  the 
opinion  of  the  supreme  court  and  the  original 
decree  of  that  court  contain  no  reference  to 
any  federal  question.     The  invalidity  of  the 
Act  of    1877,    in  all   these  proceedings,  is 
placed  upon  a  supposed  conflict   with  the 
state  Constitution.     Obviously  that  was  the 
substantial  matter  litigated.    The  fact  that 
;wo  days  after  the  decision  the  presentation 
92J    of  a  federal  question  was  recognized  by  the 
supreme  court,  is  not  to  be  taken  as  a  dec- 
laration   tliat  the  federal   question  was  a 
{principal  one,— one  which  it  had  theretofore 
gnor^, — but  rather  implies  that  it  was  a 
aubordinate   and  incidental   mattr.T,  which, 
thotigh  noticed  by  counsel,  was  not  made  the 
sn-eflB  of  the  argument  or  the  burden  of  com- 
plaint.   As  such  a  claim  had  been  made, 
si  Plough   in  a  subordinate  and   incidental 
way,  and  although  it  was  a  matter  which 
haa   not  arrested  its  attention,  that  court, 
witii   a  delicate  sense  of  justice,  caused  a 
statement  to  be  entered  of  tibe  presentation  of 
thia  federal  question,  in  order  that  any  rights 
of  review  which  the  Railway  Company  might 
limve  by  reason  thereof  should  not  be  lost  to 

1S9  U«  S.  U.  S.,  Book  85. 


it.  Recognizing  the  fact  that  thereby  a 
federal  question  is  presented,  it  seems  so  ob- 
vious that  it  was  not  the  bone  of  contention, 
the  principal  matter  litigated,  but  only  put 
into  the  record  for  the  purpose  of  an  appeal, 
that  it  must  be  adjudged  there  was  color  for 
the  motion  to  dismiss.  While  that  motion 
must  be  denied,  the  motion  to  afiirm  is  pre- 
sented for  consideration,  and  upon  that  we 
have  no  doubt. 

Whatever  special  rights  of  mortgage  were 
given  by  the  Act  of  1847  were  exhausted. 
That  special  right  was  to  increase  its  capital 
by  the  issue  of  bonds  secured  by  mortgage  to 
a  sum  sufficient  to  complete  its  road,  and 
stock  it  with  everything  to  give  it  full 
operation.  It  appears  that  the  road  author- 
ized by  tills  charter  was  completed,  equipped 
and  in  full  operation  more  than  twenty -five 
years  before  the  mortgage  of  1881  and  long 
before  the  consolidation  of  1869.  Of  course 
when  a  charter  power  is  once  exhausted  it  is, 
in  respect  to  further  contracts  and  rights,  as 
though  it  had  never  been  granted.  So,  in 
1881,  when  tiie  railroad  company  executed 
its  mortgage,  it  was  not  by  virtue  of  this 
special  grant  of  power,  but  by  virtue  of  the 
general  power  given  by  subsequent  statutes, 
and  the  exercise  of  such  general  power  must 
be  held  subordinate  to  the  terms  accompany- 
ing its  grant.  Neither  is  it  of  any  signifi- 
cance that  by  legislation  prior  to  1877  a  gen- 
eral power  to  mortgjige  had  been  given  to 
railroad  oorporationsT  Until  a  general  power 
granted  to  corporations  has  b^n  exercised, 
tbe  terms  and  conditions  under  which  it  may 
be  exercised  are  subject  to  legislative  con- 
trol. It  may  diange  or  modify  them  as  it 
sees  fit,  and  the  law  in  force  at  the  time  the 
mortgage  is  executed,  with  all  the  conditions 
and  limitations  it  imposes,  is  the  law  which 
determines  the  force  and  effect  of  the  mort- 

f:age.  That  law  in  this  case  was  the  Law  of 
877,  which  suboraiodecd  the  mortgage  to  the 
lien  of  subsequent  judgments,  for  claims  of 
the  nature  of  those  held  by  appellees. 

We  see  no  error  in  the  ruling  of  the  Su- 
preme  Court  of  Tennessee,  and  it  it  ther^or$ 
affirmed. 


JOSET    UNDERWOOD    kt    al.,  AppU., 

e. 

HARRIET  J.  DUGAN  bt  al. 
(See  8.  a  Reporter^  ed.  8S0-88S.) 

When  tuit  i8  barred  by  taehet, 

A  suit  to  set  aside  defendants*  title  to  land  and 
establldi  title  In  plainttflS,  brought  twenty-live 
years  after  the  wrongrf ul  transfer  compIaiDed  of, 
and  twenty  years  after  knowledge  of  the  wrong 
by  the  party  under  whom  plaintiffs  olalm,  when 
the  parties  to  such  transfer  are  dead,  and  the 
land  has  increased  In  value,  and  defendants  who 
have  occupied  the  land  were  not  parties  to  nor 

"Sfyrm.—Aeto  Statute  o/  ZAmttatiom,  In  eases  ef 
frauds  In  e^iiltv,  see  note  to  Steams  ▼.  Page,  12;9Sab 

Am  to  Statutes  cf  lAmUatUme,  ae  apptleabU  to 
equity  oases,  see  note  to  Thomas  y.  Brockenbrough, 
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«x>gnlmit  of  the  frroiiff«  li  twrred  on  the  ground 
of  laohet. 

[No,  228.] 
Submitted  March  17, 1891.    bedded  March  30, 

1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States   for  the  Northern 
District  of  Texas  dismissine  a  suit  to  set  aside 
defendants'  title  to  land  and  establish  title  in 
plaintiffs.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  W.  Hallett  Phillips  for  appellantn. 
Meeen.  Sawnie  Roberson  and  W«  O. 
Davis  for  appellees. 

Mr,  Ju$tiee  Brewer  delivered  the  opinion 
of  the  court : 
The  facts  in  this  case  are  these : 
On  March  1,  1888.  one  Fines  Y.  Roberson, 
whose  name  seems  to  have  been  spelled  in 
different  ways,  sometimes  as  above  stated, 
sometimes  as  **Phineas  Robertson,"  again  aa 
''Phiness  Y.  Robinson/  still  again  as^Phin- 
ess  Robinson,"  received  from  the  proper 
authorities  of  the  State  of  Texas  the  follow- 
ing land  certificate,  entitling  him  as  therein 
provided,  and  on  the  conditions  therein 
named,  to  one  league  and  labor  of  land : 

-No.  137. 
••This  is  to  certify  that  Pines  T.  Roberson 
has  appeared  before  the  board  of  land  com- 
missioners for  the  County  of  Houston  and 
proved,  according  to  law,  that  he  arrived  in 
this  Republic,  Jan'y  — ,  eighteen  and  thirty- 
[881 J  fi^e,  and  that  he  is  a  married  man  and  en- 
titled to  one  league  and  labor  of  land  upon 
the  conditions  of  paying  at  the  rate  of  three 
dollars  and  fifty  cents  for  each  labor  of  ir- 
rigable land,  two  dollars  and  fifty  cents  for 
ttZh  labor  of  temporal  or  arable  land,  and 
one  dollar  and  twenty  cents  for  each  labor  of 
pasture  land  which  may  be  contained  in  the 
•»  secured  to  him  by  this  certificate. 

••Given  under  our  hands  the  Ist  day  of 
Harch,  188a 

••£.  QasseU,  President. 
••John  Wortham. 

Ass.  Com'rs. 
« Attest:    Ssm'l  G.  Wells,  Clerk." 

On  the  6th  dav  of  March,  1888.  he  trans- 
ferred a  one-half  interest  to  Warner  L. 
Underwood.  The  evidences  of  this  transfer 
were  an  assignment  on  the  back  of  the  cer- 
tificate, as  follows: 

'•For  value  received,  I  assiffn  and  convey 
«nto  Warner  L.  Underwood  tne  within  cer- 
tificate, as  by  deed  alto  of  this  date.  March 
6th,  1888. 

''^'^^^-       Fln«  T.  Robeson.- 

—and  a  deed  of  the  fame  date,  to  the  same 
party,  which  disclosed  that  only  one-half 
Interest  was  oonveved,  the  other  one  half 
being  reserved  tor  tne  benefit  of  Joshua  Rob- 
bins,  to  whom  Roberson  had  already  trans- 
ferred sadi  interest  No  land  waa  ever  lo- 
cated l^  Underwood  or  Bobbins  under  this 
certificate.  Soon  after  this  Underwood  re- 
turned to  Kentucky  and  remained  there  until 
his  deatii.    Thereafter,  and  on  the  12th  of 
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May,  1856,  a  written  assignment  of  this  cer- 
tificate was  made  bv  Roberson  to  Dennis 
Trammel].  On  the  back  of  the  certificate 
was  pasted  a  thin  brown  paper,  apparently 
for  the  purpose  of  protecting  the  certificate 
against  wear  and  tear,  but  at  the  same  time 
effectually  concealing  from  observation  the 
assignment  to  Underwood,  written  thereon. 
This  certificate,  thus  on  its  face  the  property 
of  Roberson,  together  with  the  accompany- 
ing written  assignment  to  Trammell,  were 
offered  for  sale  to  S.  W.  March,  who,  igno- 
rant of  any  previous  transactioiis,  purchased 
the  same  in  good  faith,  paying  one  tJiousand 
dollars,  and  receiving  an  assignment  and 
transfer  from  Trammel].  This  was  on  June 
23,  1855.  March  located  this  certificate,  and 
on  August  8,  1855,  received  from  the  State 
of  Texas  a  patent  for  the  lands  located  there- 
under. On  May  15,  1860,  by  letter  from  one 
James  Jeffries,  Underwood  was  notified  of 
the  location  of  the  land  by  March,  and  of  the 
patent  to  him,  together  with  the  fact  of  the 
concealment  of  the  transfer  from  Roberson  to 
himself,  by  means  of  the  paper  pasted  on  the 
back  of  the  certificate.  No  action  was  taken 
by  Underwood  during  his  lifetime.  Be  1  i ved 
nearly  twelve  years  after  the  recel;  t  of  Uiia 
information,  dying  in  Februar],  ItfTS. 
During  the  last  three  or  four  ye«rs  of  hi'* 
life,  bv  reason  of  disease,  he  was  incapaci- 
tated lor  attention  to  businesL  Mnrch,  the 
purchaser  of  the  certificate,  the  locat^T  of  the 
lands  and  the  patentee  from  the  Sts^e,  died 
on  the  29th  of  July,  1878.  This  si  U  waa 
commenced  on  June'l8, 1881.  The  plaintiffs 
claim  as  heirs  of  Underwood,  or  puro^asera 
from  the  heirs  of  Underwood  and  Robl 'ns, 
and  represent  all  the  rights  of  Underwu-^ 
and  Roobins,  except  an  undivided  interest  o^ 
one  sixteenth,  belonging  to  A.  N.  Robbins, 
one  of  the  heirs  of  Joshua  Robbins,  who  waa 
made  a  defendant,  and  who  submitted  to  an 
order  pro  confeseo.  The  other  defendants 
claim  under  the  patentee,  March.  The  prin- 
cipal defense  is  laches,  which  in  the  judg- 
ment of  the  circuit  court  was  suflOcient,  and 
the  bill  was  ordered  dismissed.  24  Fed.  Rep. 
74.    In  that  conclusion  we  concur. 

From  the  facts  above  stated,  it  appears 
that  the  bill  was  not  filed  until  forty-three 
years  had  passed  since  the  ancestors  of  plain- 
tiffs acquired  title  to  the  certificate.  During 
all  these  years  no  assertion  of  right  was 
made  by  either  Underwood  or  Roooins,  or 
those  claiming  under  them.  Twentv-five 
years  before  me  filing  of  the  bill,  March 
purchased  the  certificate  in  good  faith,  pay 
ing  a  large  consideration,  located  it  ana  ob- 
tained a  patent  for  the  lands  from  the  State. 
He  enter^  into  possession  and  improved  the 
lands.  The  original  purchasers,  Underwood 
and  Robbins,  are  dead,  the  subsequent  pur- 
chaser and  patentee  is  also  dead,  and  with 
their  death  tne  main  witnesses  to  this  trans- 
action have  all  passed  away.  The  property 
has  become  of  value,  and  now,  after  a  lapse 
of  nearly  half  a  century,  plaintifb  assert  a 
claim  which  the  owners  have  ignored  for  all 
these  years.  It  appears  that  Underwood, 
when  he  returned  to  Kentucky,  soon  after 
the  purchase,  returned  in  consequence  of  the 
deatn  of  his  father,  who  left  a  large  estate. 

m  V.  K 
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I,  of  more  importance  than  thla  float  ertj  and  made  no  claim  of  title  thereto  a 

rfdmUfol   TBlne,  In   a   distant  country  of  reasonable    presumption    U   that,    wbatever 

hqtam  and  mia)!  population.    Bat  what-  may  be  apparent  on  the  face  of  the  Instru- 

KVBkT  hare  been  the  reason,  nurelT  this  ment  auppoBed  to  create  the  title,  were  the 

'  ledehf  diBcloaes  laches,  and  Buch  laches  full  facta  Known,  facts  which  cannot  n<~~    "^ 

fitUd  the  praent  interferencr  -' '  ' ' •  "•-  -"— "■  ~'  •' 

.  eqoitf .     We  have  bad  before  i 

jtlenn  •  aomewhat  similar  l „ 

tai  the  nine  State  and  the  same  district,  i 

Bmit  t.  MouUim.  188  D.  S.  486  [84 :  1032].  i 

Xtmt,  aa  bere,  the  oontrorer^  aroee  In  re-  Bt&te  which  was  protecting  It.     So,  If,  the 

a  to  land  taken  ooder  a  land'  certificate  title  being  beyond  challenge,  durlne  these 

I  in  18S8.    There,  aa  ben.  the  plain-  years  he  pays  ne  taxes  thereon,  makes  no 

Hi  claimed  title  I>t  successltHi  from  the  effort  to  improve  or  Increase  its  value,  and, 

■Iginal  pnicbaaer,  «no  had  died  prior  to  the  by  the  labor  and  efforts  of  otheta,  under  the 

nnaicement  of  the  suit.    There,  the  ad-  protecting  power  of  the  State,  large  value 

me  tltie  under  which  defendants  claimed  oas  been  Kiven  to  It,  the  State  may  properly 

m  not  ariae  ontf  1  1809,  and  knowledge  of  say  to  htm,  aa  may  also  the  Indviduals  who 

ftetdrcrae  title  did  not  oome  to  plaintiffs  have   thus   wrought  this   change   in  value: 

Wll  167S.    The  bill  was  filed  in   1882,  a  "Ton  abandoned  the  property  when  It  waa 

tm  montba  after  the  bill  in  the  present  case,  comparatively  valueless ;  you  have  taken  no 

Tsheld,  on  full  review  of  the  rulings  of  share  In  the  burdens  of  taxation  or  the  sup- 

In  Bnproae  Court  of  Texas,  as  well  as  the  port  of  the  State ;  others  have  tolled,  paid 

lilllisw  of  Oils   court,  that    laches  was  a  taies  and  made  the  property  valuable;  there- 

M^ete  bar  to  the  suit.    Summing  up  at  fore,  because  of  your  sbirking  of  duties  and     [885] 

ftsdose  of  the  opinion,  JUr.  JusMm  Blatch-  obligations,  you  shall   not,  whatever    may 

Ht  ^eaklne  for  the  conrt,  aaid :    "An  In-  have  t>een  the  nature  of  your  title  in  the  first 

knlMnearly tbirteenyeareelapsedbetween  instance,  be  permitted  to    appropriate    the 

ki  sale  erf  we  oertiflcate  and  the  filing  of  value  thus  produced  by  others. 
ti  bill  In  this  suit.    The  value  of  the  prop-       Looking    back    through    the    flflr  years 

3ku  largely  increased.    Parties  interested  which  now  have  passed  since  Underwood 

witneaee*  nave  died,  and  the  memory  of  purchased  an  int«re8t  in  this  certificate,  gen- 

feas  wbo  survive  has  decayed.    Not  a  per-  eral  hisioiy  discloees  a  marvelous  chanse  in 

■I  wbo  la  now  interested  in  any  of  the  land  the  condition  of  things  in  the  State  of  Texas, 

.hii^lated  In  the  fraud  charged   in  the  Then,  an  enormous  territory,  a  scanty  popu- 

VL   Under  the  facis  above  stated,  the  plain-  Istion,  real  estate  of  comparatively  triQlng 

n^t.__   '--—^  guilty  of  such  laches  that  value,  sold   by  the    league   and  not  by  the 


eaaaot  have  wy  relief  in  a  court  of  acre ;  now,  a  State  of  large  area,  it  is  true, 
Bpeidtl  V.  ^nrid.  120  U.  B.  377,  but  with  a  vast  and  growing  population, 
:  na,  719],    and  cases  there   ciled ;  whose  industries  have  made  its  real  estate  of 

I  ▼.  MaekaU.    134    D.    8.    183,    187,    value.     Surely  a  court  of  equity  may   look 

W(n:S(W,  888]."  See  also  LaiudaU  v.  with  jealous  eye  upon  the  claims  of  anyone 
ha.  lOe  U-  B.  Sai  [» ;  2IBI.  to  a  share  in  that  value,  based  upon  a  title 

TbA  Btronger  than  that  Is  Uiis  case.  Not  acquired  a  half  a  century  ago,  a  title  which 
MrtssB,  but  twen^-five,  years  intervened  henas  ignored  all  these  yeata,  and  a  value 
khneu  the  sale  of  Uie  certificate,  the  pat«nt  In  the  accomplishment  of  which  he  has  had 
iiae  land  and  the  commencement  ol  this  absolutely  no  part. 

iriL   Hon  than    twenty    vears  before    its      We  see  no  error  In  the  ruling  of  the  Cir- 
a^KMcment,    Underwood,    under    whom  cuit  Court,  and  Its  deerte  it  affinaed. 
fiMBa  principally  claim,  had  positive  in- 

JWarien  as  to  the  wrong  which  had  been  

tea,  and  the  manner  In  which  it  was  done.  dELOS  C.  MELLEN,  Administrator,  etc, 
inihe  nsrtiee  to  the  orieinal  transaction  of  WiLUAX  Qat,  Deceased,  Jpp(., 

■t  dca£    The  property  has  increased  In  « 

^e,  and  now  these  plaintiffs  are  Invoking  JOHN    A.   BUCKNER  BT  At 

■tald  of  aconrt  of  equity  to  dispossess  those  

t*»  pmonally  have  acted  in  good  faith,  JOHN  A.  BUCKNER  bt  ai« 

iH  me  Bot  parties  to,  or  cogniiant  of,  any  e. 

mgiUd  wbo  have  occupied  nod  improved  DEIiOS   C.    MBLLBN,  Administrator,  etc., 


f  tn  full  reliance  upon  the  suffl-  of  Wojjam  0*t,  Deceased. 


»&»•, 


recognizedaaaoomplete  bar,  (Bee  8.  Q  Beportsr'i  ed.  SBS-UT.I 

I  be  tn  this  case.    And  this  doc-  g^  ^ad  donation  ttf  property,  wAsn  good  at  a 

dm  PMls  on  no  arbitrary  or  tech-  taU  but  toid  ai  a  diinaiwn— loumano  lau 

nile.    It  is  founded  on  the  plalnwt  ^  f^  Uability  of  lusir  for  debU  to  hit  ancettor 

"t-ofanbatantial  justice.     Ownership  -a»ati»m  dat  oannot  be  ttt  up  to  diftat 

•  tmhlirfta  twrn  thtnn  ■      -Aral    attjkn.  jtrMHttrm 

L   In  LoutaUna  an  aot  at  sale  and  donation  of 

Sot^—Am  to  fHfU  oanaa  mortti,  rcvMtM  tf: 

)  property,  arlsiut,'   uhoC  r«v(>k«i,-aBe  note  M  Basket  v- Hainll,  niBOO. 

I9n 
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property  may  be  void  as  a  donation,  Imt  good  as 
a  sale  to  the  extent  of  the  amount  due  to  the 
Tendee. 

L  In  Louisiana  an  belr  with  benefit  of  Inyentory, 
whloh  li  the  privilege  of  belnir  liable  for  the  debts 
of  thesnooeasiononlytotheyalueof  the  effects. 
Is  bound  onlj  to  the  amount  the  estate  was 
worth  at  bis  anoestor*s  death;  but  he  Is  bound  to 
that  extent. 

1  Where  property  Is  oonreyed  by  a  father  to  his 
daughter  to  pay  the  amount  due  lo  her,  neither 
she  nor  her  heirs  oan  afterwards  set  up  the  debt 
for  the  purpose  of  defeating  the  just  obUms  of 
Ids  oeditors. 

[Noa.  18,  srn 

Argued 2909.  26,  96,  1S89.  .  lAdded  MarchSO, 

1891. 

APPEALS  from  a  decree  of  the  Oiicuit 
Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana  dismissing  bills  of 
complaint  of  John  A.  Buckner  and  others,  re- 
servmg  the  right  to  complainants  to  prove 
their  didms  against  the  estate  of  Oliver  J. 
Morgan  before  the  master  appointed  in  the 
case  of  Wat&n,  Admir.,  v.  Jahn$an,  No.  6612 
of  docket  of  that  court,  provided  said  com- 
plainants shall  account  for  property  which 
came  to  their  hands  and  its  rents  and  revenue. 
Reversed,  and  cause  remanded  unih  direetione  to 
make  a  new  and  different  decree  etated  in  the 
opinion. 

The  facts  are  stated  in  the  opinion. 

Meetn.  J.  Ward  CKtrlejr*  Jr.,  Jno«  G. 
Simrall  and  B,  J.  Sage  for  administrator  of 
estate  of  William  Gay. 

Mr.  Thos.  J.  Semmes  for  the  heirs  of 
Julia  Morgan. 

Mr.  J.  R.  Beekwith  for  appellant. 

Mr,  Jbo.  T.  Imdelini^  for  creditors. 


[801] 


Mr.  Juetiee  Bradley  delivered  the  opinion 
of  the  court : 

These  cases  are  supplementary  to  that  of 
J(^n8on  V.  Waters.  Ill  U.  S.  640  [28:  547), 
decided  by  this  court  on  appeal  from  the 
Oircuit  Court  for  the  District  of  Louisiana 
in  October  Term,  1888.  Li  that  case,  Will- 
iam Gay,  a  Judgment  creditor  of  Oliver  J. 
Morffan,  deceased,  to  the  amount  of  $88,250, 
besiaes  interest,  filed  a  bill  on  behalf  of 
himself  and  all  other  creditors  of  the  dec^ised 
who  might  come  in  and  contribute  to  the 
expenses  of  the  suit,  to  subject  five  certain 
plantations  in  Carroll  Parish,  Louisiana,  of 
which  Oliver  J.  Morgan  had  died  possessed, 
to  the  payment  of  his  debts,  and  to  set  aside 
as  fraudulent  and  void  a  pretended  Judicial 
sale  of  said  plantations  inade  to  certain  of 
the  defendants  in  January,  1869.  The  plan- 
tations were  named  Albion,  Wilton,  Mel- 
bourne, Westland  and  Morgana,  «uid  they  lay 
together,  the  three  former  (the  most  valuable) 
fronting  on  the  Mississippi  River.  Oliver 
J.  Morgan  had  died  in  October,  1860.  His 
wife,  iTarciMa  Deeson,  had  died  in  1844,  and 
a  large  portion  of  the  property  was  com- 
muniqr  property  in  which  she  was  entitled 
to  a  nail  interest,  though  some  of  it  was 
acquired  after  her  death.  In  1857,  in  a 
proceeding  for  partition  of  said  property  in 
the  District  Court  for  the  Parish  of  Car- 
roll, instituted  by  Oliver  J.  Morgan,  a 
sale  was  ordered,  and  the  said  Oliver  be- 
came purchaser  of  the  different  tracts  con- 
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stituting  the  community  lands,  for  the 
sum  of  $862,201.80,  one  half  of  which, 
after  deducting  an  amount  adjudged  to  said 
Oliver  for  improvements,  was  due  to  the  hein 
of  his  said  wife,  amounting  to  the  sum  of 
$134, 991.40.  There  were  two  hein,  namely, 
Julia,  the  daughter  of  Oliver  J.  Morgan  and 
his  said  wife,  who  had  married,  first,  one 
Eeene,  by  whom  she  had  several  children, 
and,  secondly,  Oliver  T.  Morgan,  by  whom 
she  had  a  daughter ;  the  other  heir  was  Oliver 
H.  Kellam,  Junior,  a  grandson  of  Ann 
Morgan,  deceased,  another  daughter  of  said 
Oliver  J.  Morgan  and  his  wife,  who  had 
married  one  Eel  lam,  by  whom  she  had  a  soti, 
Oliver  (then  deceased),  who  was  the  father 
of  said  Oliver  H.  Kellam,  Jr.  These  two 
heirs,  therefore,  Julia  Morgan,  the  daughter, 
and  Oliver  H.  Kellam,  Jr.,  the  great-grand- 
son, were  each  entitled  to  one  half  of  the  said 
sum  of  $184,991.40,  making  due  to  each  the 
sum  of  $67,495.70.  Li  the  adjudication  of 
sale  by  the  sherifP  it  was  expressed  that  Julia 
Morgan  was  present  and  bv  authority  of  her 
then  huslMUia,  Oliver  T.  Morgan,  requested 
that  the  amount  due  her  should  be  left  in  the 
hands  of  her  father;  and  it  was  also  ex- 
pressed in  the  act  that  the  amount  due  to 
the  minor,  Oliver  H.  Kellam,  Jr.,  was  left 
in  the  hands  of  Oliver  J.  Morgan,  his  grand- 
father, to  be  paid  to  his  tutrix  and  mother, 
Mrs.  Melinda  Kellam,  when  demanded. 

Shortly  after  this  sale,  in  March,  1858,  the 
said  Oliver  J.  Morgan,  by  an  act  of  sale  and 
donation,  transferred,  or  attempted  to  trana- 
fer,  to  his  daughter  Julia  three  fourths  of 
all  his  property,  comprising  the  four  plan- 
tations, Albion,  Wilton,  Westland  and  Mor- 
gana. The  transfer  was  made  subject  to  Mr. 
Morgtm's  own  usufruct  for  life,  and  Julia 
and  her  husband  accepted  the  transfer  by 
joining  in  the  act.  The  object  and  intent  of 
the  donor  was  expressed  in  the  act  as  fol- 
lows, to  wit: 

"Now.  for  the  purpose  of  payjof  to  the 
said  Julia  Morgan,  wife  of  Oliver T.  Morgan, 
residents  of  this  parish,  she  appearing  and 
making  herself  a  party  to  this  deed  wiUi  the 
auUiorlzatioQ  of  oer  said  husband,  the  said 
sum  of  sixty- seven  thousand  four  hundred 
and  ninety-five  dollars  and  ^  due  as  afore- 
said, and  at  the  same  time  so  to  divide  the  en- 
tire landed  estate  of  this  appearer,  as  well  that  .^ 
purchased  by  him  at  the  sale  aforesaid  as  all  ^' 
his  other  lands,  so  as  to  give  to  the  said  Julia 
Morgan,  wife  of  said  Oliver  T.  Morgan, 
three  fourths  of  his  landed  estate,  and  to  the 
said  Oliver  H.  Kellam  one  fourth,  in  the 
event  that  said  Oliver  H.  Kellam  survives 
this  appearer,  after  paying  each  of  said  hein 
in  lands  according  to  the  estimates  put  upon 
the  portions  which  may  be  conveyed  to  each, 
this  appearer  mi^es  this  act  of  sale  and  do- 
nation unto  the  said  Julia  Morgan  of  the 
following  lands,  and  for  the  amounts  of  the 
estimatea  value  beyond  the  extinguishment 
of  the  debt  aforesaid,  to  wi(  ($67,495.70). 
this  act  is  a  donation  of  the  laiids  hereinafter 
described  unto  the  said  Julia  Mornm  and 
her  heirs  forever :"  [Then  follows  a  descrip- 
tion of  the  several  properties  transferred. 
The  act  then   proceeos:]     "The  estimated 
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amount  of  the  lands  hereby  conveved  and  do- 
nited  exceeds  the  amount  of  the  aebt  due  the 
nid  Julia  Morgan  to  the  amount  of  two  hun- 
dred and  thirtj-siz  thousand  seven  hundred 
tndfifty-eight  dollars  and  ^  ($286,758.52). 
To  the  extent  that  it  exceeos  three  fourths  of 
the  estimated  value  of  the  entire  landed  es- 
tate of  this  appearer,  after  the  extinguish- 
ment of  the  debt  aforesaid,  she  is  to  pay  over 
to  the  minor,  Oliver  H.  Eellam,  in  the  event 
that  he  survives  this  appearer,  to  wit,  the 
gam  of  nine  thousand  five  hundred  and 
thirtr- [three]  dollars  and  seventy-two  cents, 
it  taking  this  amount  to  make  up  one  fourth 
at  the  lands,  upon  the  estimate  now  made, 
intended  for  the  said  Oliver  H.  Eellam,  in 
extinguishment  for  the  debt  due  him ;  and 
beyond  this  payment  of  the  debt,  it  beine 
intended  that  he  should  have  the  estimated 
Talae  of  one  fourth  of  the  land  of  this  ap- 
pealer ;  it  being  the  intention  of  this  appearer 
that  the  said  Julia  Morgan  shall  have  oeyond 
the  portion  that  she  would  inherit  as  an  heir 
all  the  portion  that  this  appearer  could  dis- 
pose of,  so  that  his  other  grandchildren  may 
get  ultimately,  as  near  as  may  be,  a  portion 
equal  to  that  which  may  fall  to  the  said 
Oliver  H.  Eellam  as  a  'forced  heir'  to  this 
appearer.* 

Then,  after  reserving  the  usufruct  of  all 
the  lands  during  the  donor's  own  life,  the 
act  sets  forth  with  particularity  the  basis 
upon  which  the  division  of  the  lands>was 
mjade,  and  the  valuation  of  the  portion  al- 
)  lotted  to  each  heir,  as  follows : 

"Whole  amount  of  conmiunity 

lands $862,201  80 

lAnds  acquired    since    the 
diflsolution  of  the  conmiunity. .     75, 760  00 

Whole  amount  of  land $487,961  80 

Deduct  amount  due  to  heirs 
arising  from  sale  of  com- 
munity lands  on  the  18th 
of  January,  '68,  to  each, 
$87,495.70 184,991  40 

Balance  divided  by  four  $802,970  40 

Portion  coming  to  Oliver  H. 

Kellam $75,742  60 

Amount  due  him  as  above..      67,495  70 

Entire  interest  of  Oliver  H. 
Eellam,  in  estimated  value 
of  lands $148,288  80 

Three-fourths    interest    for 

Julia  Morgan $227,227  80 

Amomnt  due  as  above 67,495  70 

Entire  interest  of  Julia 
Morgan $294,728  50 

Yaloe  of  land  conveyed  in 

this  deed  to  Julia  Morgan  $804,254  22 
Deduct  entire  interest 294,728  50 

Bzcess  to  be  accounted 
M  before  stipulated. .       $9, 580  72* 

lliis  estimate  of  the  then  value  of  the  lands 
has  never  been  qnestioned  by  any  of  the 
partiM. 


I  On  the  Ist  of  May.  1860,  Oliver  J.  Morgan 
made  his  will,  and,  after  bequeathing  some 
personal  legacies,  as  if  apprehending  that 
the  act  of  donation  to  Julia  might  not  be 
valid,  he  disposed  of  his  property  in  sub- 
stantially the  same  manner  as  be  had  done  in 
said  act.  The  following  disposition  was 
made  by  the  will : 

**Fburth,  I  give  and  bequeath  unto  my 
beloved  daughter,  Julia  Morgan,  one  half  of  [304] 
all  the  residue  of  my  estate, It  being  my  in- 
tention thereby  to  give  to  her  all  that  portion 
of  my  estate  that  1  have  a  right  to  dispose 
of  over  and  above  the  portions  going  to  my 
forced  heirs;  and  in  tne  event  of  my  said 
daughter  Julia  dying  before  I  do,  then  it  is 
m^  will  and  I  do  hereby  bequeaUi  unto  her 
children,  Naroissa  Eeene,  Alexander  C. 
Eeene,  William  B.  Eeene,  Morgan  Eeene 
and  Julia  H.  Morgan,  or  such  of  them  as 
may  be  living  at  my  death,  the  said  one 
half  of  my  entire  estate  as  above,  it  being 
my  will  uat  my  said  daughter  shall  have, 
inclusive  of  her  forced  heirship,  three  fourtlis 
of  my  entire  estate,  but  in  the  event  that 
should  she  diet  before  I  do,  then  it  is  my 
will  and  the  express  intention  of  this  testA- 
ment  that  those  of  her  children  who  may  be 
living  at  my  death  shall  have  the  said  three 
fourths  of  my  estate.* 

The  testator  appointed  Oliver  T.  Morgan, 
his  nephew  and  son-in-law,  executor  of  his 
will,  who  proved  the  same  in  due  course, 
and  in  November,  1860,  had  an  inventory  of 
the  estate  taken,  which  showed : 

Real  estate $947,158  80 

Slaves 196,961  00 

Other  personal  proper^ 88,200  00 

Total $1,182,814  80 

The  representatives  and  heirs  of  Oliver  J. 
Morgan  went  into,  or  continued  in,  posses- 
sion of  his  property  in  accoruance  with  his 
will  and  the  intent  he  had  expressed  as  to 
the  undisposed  portion.  The  slaves  were  di- 
vided between  them.  Julia  Morgan,  his 
daughter,  died  before  he  did,  in  May,  1860, 
leaving  Uie  children  named  in  his  will,  who 
were  then  minors.  Her  husband,  Oliver  T. 
Morgan,  executor  of  the  will,  and  also  exec- 
utor of  his  wife's  will,  took  possession  of 
the  four  plantations  given  to  her,  and  then 
belonging  to  her  chiloren.  He  managed  the 
property  in  their  interest,  being  natural 
tutor  01  his  own  daughter,  Julia  H.  Mor- 
gan, who  was  only  two  years  old  at  her 
mother's  death.  liarcissa  Eeene,  the  eldest 
of  Julia  Morgan's  children,  and  the  only 
one  of  the  Eeene  children  that  seems  to  have  [806] 
survived  childhood,  says  that  ^e  was  thir- 
teen at  her  mother's  death  (May  1,  1860), 
and  was  married  to  Matthew  F.  Johnson, 
December  27, 1860.  Henry  Qoodrich,  nephew 
of  Oliver  J.  Morgan,  and  at  one  time  manager 
of  the  plantations,  says  that  in  1861  the  man- 
sion house  at  Wilton  was  occupied  by  01  iver 
T.  Morgan  and  Matthew  F.  Johnson.  As 
stated  in  our  former  opinion,  "through  the 
management  of  agents,  and  in  other  ways, 
considerable  income  was  derived  from  the 
lands  prior  to  the  sale  which  took  place  in 
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1869.  The  crop  of  1860  was  over  2, 500  bales 
of  cotton,  whicn  must  have  produced  at  least 
$90,000  after  Oeueral  Morgan's  death.  The 
sum  of  $21,800  was  recovered  from  the  gov- 
ernment for  cotton  collected  under  the  super- 
intendence of  army  officers  in  186i.  The 
defendant  Buckner,Deing  examined  as  a  wit- 
ness, states  that  'Montague  had  charge  of 
and  cultivated  Melbourne  and  Wilton  in  the 
year  1868,  and  H.  B.  Tebbetts  had  charge  of 
some  of  the  places  during  1864  and  1865.  In 
1866,  H.  B.  Tebbetts  rented  Wilton  and 
Melbourne.  Don't  think  he  took  Albion. 
He  was  to  pay  ten  dollars  per  acre  rent  for 
all  the  land  that  he  cultivated.  Tebbetts 
promised  Matt.  F.  Johnson  and  witness  to 
pay  ten  dollars  per  acre  for  such  land  as  he 
should  cultivate  on  Melbourne  and  Wilton 
in  1866.  The  most  of  the  land  was  overflowed 
on  Melbourne  in  1866,  and  witness  don't 
know  how  much  land  was  cultivated.  Wil- 
ton was  not  overflowed  in  1866.  to  his  knowl- 
edge. Witness  states  tiiat  Tebbetts  paid 
him  $8,000  for  the  rent  of  Melbourne  in  1866. 
Don't  know  how  much  he  paid  Matt.  F. 
Johnson  for  Wilton,  but  that  the  rent  was 
coming  to  Matt.  F.  Johnson  from  Tebbetts, 
according  to  the  contract.  Matt.  F>  Johnson 
and  Samuel  L.  Chambliss  cultivated  Wilton 
in  1867  together ;  that  is  to  say,  a  portion 
of  the  place.  Charles  Atkins  cultivated  a 
small  portion  of  Melbourne  in  1868  as  wit- 
ness's agent  and  manager.  Verv  little  was 
made  on  the  place  in  1868.  Witness  don't 
remember  who  cultivated  Wilton  and  Albion 
in  1868. '» 

It  thus  appears  that  at  no  time,  after  the 
death  of  Oliver  J.  Morgan,  except  as  they 
mav  have  been  interrupted  by  the  presence 
ana  depredations  of  troops  during  tne  war, 
did  his  heirs  cease  to  occupy  and  enjoy  his 

Sroperty,  but  always  in  separate  parcels, 
liver  T.  Morgan  and  Matthew  F.  Johnson, 
for  the  heirs  of  Julia  Morgan,  occupying 
the  Albion,  Wilton  and  two  outlying  plan- 
tations, and  Buckner,  for  the  Eellam  heirs, 
occupying  Melbourne.  And  this  condition 
of  things  continued  until  the  receiver  in  the 
Gay  suit  took  possession  of  the  property  at 
the  end  of  1884.  Oliver  T.  Morgan  died  in 
August,  1878,  and  from  that  time,  or  before, 
Matthew  F.  Johnson  seems  to  have  acted  as 
the  head  of  that  branch  of  the  family  in  be- 
half of  his  wife  and  as  tutor  of  her  sister, 
Julia  H.  Morgan.  Henry  Goodrich,  nephew 
of  Oliver  J.  l^lorgan,  says  that  he  took  charge, 
as  manager,  of  Wilton  and  Albion  planta- 
tions **  in  behalf  of  the  heirs'*  in  December, 
1868,  and  continued  in  charge  until  about 
April,  1878,  when  he  was  succeeded  by  C. 
M.  Tilford  in  behalf  of  the  same  parties. 
Til  ford  savs  that  he  became  manager  and 
a^ent  of  Wilton  and  Albion  plantations  for 
AiAtthew  F.  Johnson  in  February,  1878 ;  that 
the  contracts  made  by  him  with  the  laborers 
were  in  the  name  of  **  Matthew  F.  Johnson, 
tutor  for  the  minor  children  of  Julia  Mor- 
gan ;"  and  that  he  continued  agent  for  1878, 
1874  and  1875.  when  he  was  succeeded  by  J. 
W.  Erwin.  Erwin  states  that  he  came  to 
take  charge  of  the  Wilton  and  Albion  plan- 
tations in  behalf  of  ^'^latthew  F.  Johnson, 
and  the  heirs  of  Julia  Morgan,"  and   had 


continued  in  chiu^  until  the  time  of  glvi^ 
his  testimony.  ITnese  witnesses  were  en* 
ined  in  March,  1878 ;  and  it  la  clear  tint  I 
the  character  of  executor  or  dative  execoli 
was  ever  assumed  by  Oliver  T.  Moigaaa 
Matthew  F.  Johnson,  it  was  a  mere  matlvil 
form,  and  that  they  really  pooscased  mi 
managed  the  property  for  the  heirs.  Tli 
will  was  substantially  and  in  effect  cuiW 
out  in  this  respect. 

As  to  the  interest  of  the  other  heir,  Oliia 
H.  Eellam,  Jr.,  that  was  managed  by  Ui 
mother,  Melinda  Eellam,  as  his  natmal  ti- 
trix,  and  her  second  husband,  John  A.  Bock* 
ner,  whom  she  married  in  April,  1859.  Tht^ 
continued  in  possession  of  the  Melboomi 
plantation,  one  of  the  most  valoable  in  Ifci 
lot,  representing  the  heir,  lust  as  Oliver  JL 
Morgan  had  intended  they  should  do.  Tboi 
is  no  doubt  that  (with  the  $9,580.73  payiUi 
by  Julia)  the  value  of  that  plantation,  il 
that  time,  was  abundantly  '  equal  to  thi 
amount  due  to  Oliver  H.  Kellam,  Jr. 
($67,495.70)  ;  and,  in  addition  thereto,  eqad 
to  the  one- fourth  part  of  Oliver  J.  Morgaali 
proper  estate  of  which  said  Kellam  was  fonri 
heir.  It  was  so  estimated  b^  Mr.  Voigm 
himself,  and,  as  the  subsequent  inveiitay 
showed,  the  estimate  was  a  low  one ;  and  tfel 
parties  interested  acquiesced  in  it 

As  thin/iTs  tlien  stood,  therefore,  the  ciM 
was  liable  and  subject,  in  the  hands  df  Ai 
heirs  and  executor,  to  the  debts  of  Oliver  JL 
Morgan,  except  such  portions  thersof  ^^ 
were  received  by  the  heirs  in  payment  of  tt|j 
debts  due  to  them  on  account  of  his  wiMj 
interest  in  the  communitv  propertv.  -1l|;i 
portion  so  received  by  Julia  Morgan  s  hris!; 
was  valued  at  $67,495.70,  due  to  ber.  «li 
$9,580.72,  to  be  paid  by  her  toOlifwA- 
Eellam,  Jr.,  in  all  $77,026.42  oat  of  A|- 
$804,254.22  worth  of  lands  allotted  to  lli(1 
or  25^  per  cent  of  those  lands.  The  p»^ 
tion  so  received  by  Oliver  H.  Kellam,  Jr.,«-! 
those  acting  for  him,  was  valued  at  $07,4liKj 
due  to  him,  less  the  sum  of  $9,580.72  tsll 
received  from  Julia's  heirs;  which  woilt 
leave  $57,964  98  out  of  $188,707.08.*  W 
valuation  placed  on  the  Melbourne  pltfll»' 
tion,  or  48^  per  cent  of  that  pluMim^ 
These  portions  of  the  lands  reqxicUvelj 
ceived  oy  the  heirs  by  way  of  paymenl 
justly  free  from  the  claims  of  Oliver  J. 
gan's  creditors,  supposing  them  noC  toL 
been  personally  liable   0>cing  miaon). 


reason  of  the  portions  received  by 

spectively  as  heirs  or  legatees.  Thla  «tt 
substantially  the  view  which  we  iiiiltilitiiff 
though  not  fully  expressed,  in  the  am  m 
Johnson  V.   WaUn.  j 

We  held  in  that  case  that  the  ad  of 
and  donation  made  by  Oliver  J.  Morgtti 
his  daughter  Julia  in  March,  1858,  was 
as  a  donation ;  and  that  if  it  could  be 
good  as  a  sale,  it  could  only  be  for  te 
which  went  to  pay  her  the  amount  dot ' 
her  mother's  estate,  together  with  tiie 
she  was  directed  to  pay  to  Oliver  H.  Kell 
Jr.  ;  but  whether  good  as  a  sale  in  put 
did  not  then  decide,  though  inclined  totU 
1 Ji 
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that  it  waa.  The  court  below  aeems  to  be  of 
q>iiiion  that  it  waa  not.  But  we  have  seen 
nothing  to  change  the  impression  which  we 
then  had  ;  especially  as  the  donor  expressly 
declared  in  the  act  itself  that  he  intended  it 
as  a  sale  in  part  and  a  donation  in  part ;  a 
•ale  to  the  extent  of  the  amount  due  his  said 
daaghter,  and  a  donation  as  to  the  residue. 
This  Tiew  makes  still  stronger  the  position 
that  the  part  which  was  received  by  way  of 
•ale  was  free  from  the  debts  of  Oliyer  J. 
Morgan.  We  have  given  careful  attention 
to  tm  argument  made  on  behalf  of  the  heirs 
of  Julia  Morgan  in  favor  of  the  validity  of 
the  donation,  out  adhere  to  our  former  view 
on  that  subject.  It  is  unnecessary  to  go  over 
the  subject  again.  Counsel  is  mistasen  in 
•uppotiing  that  any  importance  was  attached 
to  die  designation  of  the  consideration  of  that 
act  as  a  ** charge."  In  that  regard  we  only 
held  that,  even  if  it  was  a  charge,  it  was 
not  sufficient  in  amount  to  make  the  donation 
an  onerous  one. 

That  Julia  Morgan  and  her  heirs  were  con- 
dnded  by  the  aispositions  made  by  her 
father  seems  clear ;  for  she  and  her  husband 
Joined  in  the  act  of  donation  and  sale,  and 
^  will  did  not  diange  the  destination  of 
the  estate.  It  is  contended,  however,  that 
Oliver  H.  Eellam,  Jr.,  being  then  an  in- 
fant, and  not  represented  in  the  Judicial  pro- 
ceedings taken,  or  in  the  acts  executed  by 
Oliver  J.  Morgan,  was  not  bound  thereby. 
Evoi  if  that  were  so,  we  do  not  see  that  the 
position  of  things  would  be  substantially 
changed.  The  fact  was  diat  Mr.  Morgan's 
arrangements  had  long  been  in  contempla- 
tion and  had  been  partially  carried  out  before 
his  death.  He  had  put  the  Kellams  in  pos- 
session of  the  Melbourne  plantation  several 
years  before,  and  intended  that  plantation  as 
going  to  make  up  their  share  of  the  whole 
citate ;  and  his  daughter  Julia  and  her  family 
lived  with  himseli,  and  her  husband  had 
special  charge  and  possession  of  Westlaiid 
(if  not  of  Morgana),  and  came  into  posses- 
sioo  of  all  except  Melbourne  on  Mr.  Morgan's 
death.  After  that,  both  parties  continued  in 
possession  in  accordance  with  the  disposition 
made  by  hioL  Each  heir  had  the  portion 
intendea  for  him  or  her,  and  if  the  debt 
whidi  he  formally  incurred  to  them  for  his 

Hi]  wife's  community  property  was  not  techni- 
cally paid,  nevertheless  they  received  that 
identical  property  in  tpecie  in  the  shape  of 
the  lands  whidi  were  allotted  to  them.  The 
proojBedings  instituted  by  Mr.  Morgan  for  ob- 
taining his  wife's  interest  in  the  community 
property  were  more  of  a  transaction  on  paper 
ihan  a  real  one,  and  produced  no  change  in 
the  devolution  of  the  estate.  The  heirs  ob- 
tained all  that  they  would  have  been  entitled 
to  in  any  event ;  and  whether  they  received 
the  portion  coming  from  their  ancestor,  Nar- 
ciasa  Deeson,  by  way  of  inheritance  from  her, 
or  by  way  of  payment  for  that  inheritance, 
it  all  came  to  the  same  thing  in  an  equitable 
point  of  view.  In  either  case  they  were  en- 
titled to  hold  it  free  from  the  debts  of  Oli- 
ver J.  Morgan,  and  had  no  claim  as  creditors 

I  against  his  other  property.  The  attempt  now 
to  set  up  those  aebts,  or  either  of  them,  for 
the  purpose  of  defeating  the  Just  claims  of 
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the  real  creditors  is  clearly  inequitable.  This 
was  our  yiew  in  the  former  case,  and  it  it 
not  changed  by  anything  that  has  been  ahown 
in  the  cases  now  under  consideration. 

The  bill  in  the  case  of  Johnson  y.  Watert 
was  specially  directed  to  set  aside  as  fraudu- 
lent and  voia  a  pretended  sale  of  all  the  lands 
of  Oliver  J.  Morgan,  made  in  January,  1809. 
John  A.  Buckner,  one  of  the  plaintiffs  in  the 
present  case,  had  applied  to  tne  Parish  Court 
of  Carroll  Parish  for  a  sale  of  all  of  said  lands 
to  pay  the  debts  of  the  estate,  and  particularly 
the  pretended  debt  of  $67,496.70,  due  to  his 
daughter  Mollie  Buckner  as  heir  of  Oliver  n. 
KelTam,  Jr.,  alleging  Uiat  it  was  a  judgment 
debt,  and  had  a  preference  over  other  claims ; 
and  Oliver  T.  Morgan,  as  executor,  inter- 
vened in  the  petition  in  aid  thereof.  An 
order  of  sale  was  acoordinffly  made,  a  sale 
followed,  and  John  A.  Bui^uier  became  the 

gurchaser  of  the  Melbourne,  Wilton  and  Al- 
ion  plantations,  at  three  dollars  per  acre ; 
and  the  other  two  plantations  were  sold  for  the 
same  price,  one  to  J.  W.  Montgomery,  one 
of  the  lawyers  in  the  case,  and  the  other  to 
F.  M.  Goodrich,  another  of  the  lawyers 
therein.  The  facts  with  regard  to  this  trans- 
action are  fully  stated  in  the  opinion  in  John- 
son v.  TTotoTf,  111  U.  B.  655,  669  [28:  552, 
557].  Suffice  it  to  say,  that  we  were  satisfied 
from  the  evidence  thiat  the  sale  and  all  the 
proceedings  that  resulted  in  the  sale  were 
fraudulent  in  fact,  and  conceived  and  carried  [400| 
out  for  the  sole  purpose  of  defrauding  the 
real  creditors  of  Oliver  J.  Morgan,  dec€»ftsed, 
and  getting  in  the  title  for  the  benefit  of  the 
heirs  without  paying  any  of  the  debts.  We 
accordingly  concurred  with  the  circuit  court 
in  setting  aside  the  said  sale  as  fraudulent 
and  yoid  for  fraud  in  fact ;  and  not  on  the 
ground,  as,  in  the  bill  of  complaint  in  one 
of  the  present  cases,  is  ingeniously,  if  not 
ingenuously,  surmised,  that  tne  fraud  consist- 
ed in  Buckner's  pretending  to  be,  as  tutor  of 
his  daughter,  a  creditor  of  the  succession  of 
Oliver  J.  Morgan  for  the  sum  of  t67,495.70 
with  preference ;  though  the  setting  up  of 
that  debt  in  the  manner  in  which  it  was  done 
was  one  of  the  means  employed  for  carrying 
out  said,  fraud.  The  evidence  on  this  sub- 
ject is  quite  fully  set  forth  in  the  opinion  in 
Johnson  v.  Waters,  and  need  not  be  further 
adverted  to.  It  is  all  introduced  in  the  pres- 
ent cases  by  stipulation,  and  we  find  nothing 
in  the  evidence  taken  in  these  cases  to  alter 
our  opinion.    It  is  unnecessary  to  notice  the 

Sretended  judgment  of  Buckner,  as  tutor  of 
iliver  H.  Kellam,  Jr.,  against  the  estate  of 
the  latter,  as  it  can  have  no  effect  on  the 
rights  of  the  parties  in  these  suits,  being,  in 
any  event,  subordinate  to  the  claims  of  Oliver 
J.  Morgan's  creditors.  The  assertion  in  the 
brief  of  counsel  that  said  Judgment  was  the 
debt  sought  to  be  reooyei«d  by  the  probate 
proceedings  and  sale  in  1868-%)  is  contra- 
dicted by  Buckner  himself  in  his  bill  filed 
in  these  cases. 
Our  conclusion  and  decree  then  were : 
Ist.  That  the  debt  of  Ghiy,  the  complainant^ 
as  represented  by  his  administrator,  Waters 
(now  by  Mellen,  administrator  de  bands  non), 
be  established  and  confirmed. 
2d.  That  the  sales  complained  of,  made  in 
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January,  1880,  be  declared  null  and  void  as 
against  the  estate  of  Gay  and  the  other  credi- 
tors of  Oliver  J.  Morgan,  deceased ;  and  that 
it  be  referred  to  a  master  to  take  and  state  an 
account  of  the  assets  belonging  to  said  Mor- 
gan's estate  in  the  hands  of  the  dative  testa- 
mentary executor,  Matthew  F.  Johnson,  one 
of  the  defendants ;  and  to  give  notice  to  credi- 
tors to  come  in  and  prove  their  debts. 

8d.  That  if  other  assets  were  not  sufficient 
to  pay  such  debts,  the  master  should  sell  so 
[401]  much  of  the  said  lands  as  mi  eh  t  be  necessary 
to  pay  them,  dividing  the  proceeds  pro  rata, 
if  not  sufficient  to  pay  all  the  creditors  whose 
debts  should  be  established,  after  paying  all 
the  complainants*  costs. 

4th.  That  the  master  might  apply  for  in- 
structions, especially  as  to  whetiier  the  suc- 
cession of  Julia  Morgan  was  entitled  to  any 
portion  of  the  proceeds  arising  from  the  sale 
of  the  lands,  by  virtue  of  said  act  of  dona- 
tion and  sale  made  to  her  by  Oliver  J.  Mor- 
gan in  1858,  so  far  as  said  act  was  a  sale  and 
not  a  donation. 

The  cause  was  remanded  to  the  circuit 
court,  a  reference  was  ordered  according  to 
the  decree  and  the  matter  was  opened  before 
the  master.  On  this  reference  the  heirs  of 
Julia  Morgan  and  Buckner  as  representa- 
tive of  the  Kellam  interest  presented  each 
their  claim  for  $67,^06.70,  and  interest,  as 
a  debt  against  the  estate  of  Oliver  J.  Mor- 
gan, deceased,  as  if  the  reference  included 
Uiem  and  was  intended  for  their  benefit,  as 
creditors  of  his  estate.  But  said  claim  was 
presented  with  reservation  of  rights  to  be  set 
forth  in  the  bills  now  before  us,  which  they 
proposed  to  file. 

Thereupon  they  filed  the  bills  in  the  two 
cases  now  here  on  appeal. 

One  of  the  bills  is  filed  by  John  A.  Buck- 
ner for  himself  and  as  tutor  of  his  minor 
child,  Ethel ine  Bud^er,  in  the  nature  of  a 
cross- bill  against  Stephenson  Waters  (for 
whom  Delos  C.  Mellen  has  been  substituted), 
administrator,  etc.,  of  William  Gay,  de- 
ceased ;  and  is,  in  fkct,  as  it  is  styled,  a  bill 
in  the  nature  of  a  cross-bill  to  the  said  suit 
of  Gay  referred  to  as  Johnton  r.  Wai^s,  By 
a  strange  fatality  in  the  course  of  events, 
Buclmer  and  his  daughter,  the  present  repre- 
sentatives of  Ann  Eel  lam  (n^  Morgan),  and 
of  her  grandson.  Oliver  H.  Kellam,  Jr., 
have  not  a  particle  of  Morgan  or  Kellam 
blood.  Oliver  H.  Kellam,  Jr.,  the  last  of 
that  line,  died  voung,  leaving  as  his  heirs 
his  mother,  Mellnda  Kellam,  and  his  half 
brother  and  sister,  children  of  his  mother 
by  John  A.  Buclmer.  The  mother  and 
brother  dying,  the  sister  Louise  (or  Mollie) 
and  her  father  Buclmer  became  the  heirs. 
Louise  dying,  left  her  father,  Buckner,  and 
her  lialf  sister  by  a  second  wife  of  Buckner, 
[4M]     her  heirs.     So  tlu^  the  succession  of  the  Mor- 

r- Kellam  line  hat  come  to  be  lepreiented 
entire  strangers. 
The  other  bil  1  is  filed  by  Kaicissa  Keene, 
wife  of  Matthew  F.  Johnson,  and  Julia  H. 
Morgan,  wife  of  George  G.  Johnson,  their 
husbands  joining  for  the  sake  of  conformity. 
It  is  filed  as  an  original  bill  in  the  nature 
of  a  supplemental  bill  and  cross-bill,  against 
Btephensoii  Waten(for  whom  Delos  0.  Mel- 
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len  has  been  substituted),  administrator,  etc., 
of  William  Gay,  deceased.  Narcissa  K.  John- 
son is  the  only  survivor  of  the  Keene  childreo 
of  Julia  Morgan,  and  Julia  H.  Johnson  ia 
the  daughter  of  Julia  Morgan  by  her  second 
husband;  Oliver  T.  Morgan. 

The  frame  of  the  two  Dills  is  substantially 
the  same.  They  first  assert  that  the  com- 
plainants, in  their  character  of  heirs  and  rep- 
resentatives of  Ann  Kellam  and  Julia  Morgan 
respectively,  were  not  parties  to  the  suit  of 
Johnaan  v.  Waters,  and  are  not  bound  by  the 
decree  therein.  This  averment  is  in  a  measure 
true.  That  suit  was  brought  against  Oliver 
T.  Morgan,  the  executor  of  Oliver  J.  Morgan 
(who  made  the  fraudulent  sale  complained 
of) ,  and  John  A.  Buckner,  J.  West  Mont- 
gomery and  Ferdinand  M.  Goodrich,  the  pur- 
chasers at  that  sale.  Whilst  this  is  so,  it  ia 
also  true  that  the  real  controversy  in  the 
whole  case  was  stoutly  litigated.  Buckner, 
one  of  the  present  complainants,  was  the 
principal  ana  most  interested  defendant :  and  | 
Oliver  T.  Morgan  was  the  executor  both  of 
Oliver  J.  Morgan  and  his  o^n  wife,  Julia 
Morgan.  The  bills  then  go  on  to  ffive  the 
historv  of  the  estate  of  Oliver  J.  Morgan, 
and  Nancy  Deeson's  community  interest,  the 
sale  of  that  interest  to  Morgan,  the  act  of  dona- 
tion and  sale  to  Julia  Morgan,  etc.,  referring 
to  the  printed  record  in  Johnson  v.  Waters, 
for  the  copy  of  the  act.  Buckner.  in  his  bill, 
claims  that  the  Melbourne  plantation,  when 
given  to  the  Kellams,  was  uncleared  and 
unimproved,  and  the  ancestor  of  Oliver  H« 
Kellam,  Jr.,  cleared  and  improved  it,  and 
the  Kellams  always  treated  it  as  their  own 
property,  with  the  assent  of  Oliver  J.  Morgan. 
He  refers  to  the  proceedings  in  the  pariah 
court  in  1868-69,  and  the  sale  in  January, 
1869,  as  prosecuted  in  good  faith,  and  free 
from  any  fraudulent  intent;  but  he  admits 
that  this  court  set  aside  the  said  sale  as  fraud-  1^ 
ulent,  and  avers  (though  untruly)  that  the 
court  declared  that  the  fraud  consisted  in 
Buckner' s  pretendine  to  be  (as  tutor)  a  credi- 
tor of  the  succession  of  O.  J.  Morgan  for 
$67,495.70,  with  preference,  when,  in  reality 
and  in  equity,  there  was  no  such  thing  as  m 
debt  due  from  him  to  his  grandson,  becvise 
the  giving  and  setting  apart  of  Melbourne 
plantation  to  the  Kellams  was  intended  to  be 
in  satisfaction  of  their  rights  in  the  successicMi 
of  Narcissa  Deeson,  and  in  point  of  fact  the 
succession  of  O.  J.  Morgan  owed  no  debt  to 
Oliver  H.  Kellam,  Jr.  Adopting  this  version 
of  the  decree  of  this  court,  fiuolmer  says  that 
be  is  well  satisfied  to  accept  said  plantation 
on  that  basis,  and  abandon  all  claim  as  credi- 
tor of  O.  J.  Morgan,  and  offers  to  do  so  od 
the  rendition  of  a  decree  recognizing  him  and 
his  child,  Btheline,  as  owners  of  said  plan- 
tation, and  prays  for  such  a  decree.  Other- 
wise he  claims  one  half  of  the  community 
property  in  conjunction  with  Julia  Momm'a 
neirs.  He  mentions  having  presented  hia 
claim  for  $67,496.70  before  the  master,  with 
a  reservation ;  and  submits  his  rights  to  the 
court.  He  alleges  that  such  are  the  compli- 
cations of  the  rights  of  the  heirs  in  conse- 
quence of  the  action  of  Oliver  J.  Morgan,  and 
his  representatives,  and  the  creditors,  that 
the  aid  of  the  court  is  necessary  to  adjust  the 
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fi^  of  all  tbe  parties,  and  hence  he  files 
Uf  bill  f<»'  its  direction  in  the  premises  and 
fiv  the  protection  of  his  rights  and  those  of 
kit  child,  Ethel  ine. 

Hie  hill  of  Narcissa  K.  Johnson  and  Julia 
H.  Jdlmflon  is  similar  to  that  of  Buckner, 
ud  prays  similar  relief. 

Tbe  defendant  Waters,  administrator  of 
Gi7,  filed  answers  to  these  bills,  in  which 
ke  takes  the  ground  that  the  plantations  in 
^peatioD  became  the  sole  property  of  Oliyer 
tf.  )forgan  by  yirtue  of  his  purchase  of  the 
mne  in  1858,  at  the  sale  of  the  community 
property ;  but  that  the  debt  incurred  for  such 
nntfaase  has  been  fully  paid  to  the  heirs  by 
ueir  reception  and  enjoyment  of  the  reyenues 
ind  inofits  of  the  lands ;  that  they  went  into 
posKflsion  of  said  lands  as  heirs  of  Oliyer  J. 
MivgaQ  without  benefit  of  inyentory,  and  thus 
becuoe  personally  liable  for  all  his  debts: 
ind  that  if  the  debts  due  to*  them  haye  not 
keen  fally  paid,  they  haye  at  least  become 
nbodinate  and  inferior  to  the  debt  due  to 
Ike  defendant,  and  haye  also  become  pre- 
imbed  b^  lapse  of  time ;  and  they  plead  the 
inacription  of  three,  fiye  and  ten  years. 

On  thejSth  of  March,  1885,  the  solicitors  of 
fte  lespectiye  parties  entered  into  written 
ineement  that  the  two  causes  should  be  con- 
iuidated  and  tried  together,  and  considered 
H  if  the  complainants  m  each  had  been  made 
Mendants  in  the  other,  and  that  Matthew 
P.  Johnson,  in  his  capacity  of  datiye  tes- 
taentary  executor  of  Oliyer  J.  Morgan, 
Aonld  appear  and  become  a  party ;  and  that 
tke  bill  m  each  case  should  be  treated  as  an 
anrer  in  the  other  case.  Johnson  appeared 
leoGidingly  as  datiye  testamentary  executor, 
ad  filed  a  paper  admitting  the  facts  set  forth 
Is  tbe  bills  of  complaint. 

h  July,  1885,  the  following  stipulation, 
egned  to  by  the  solicitors  of  the  parties,  was 
'  into  in  the  consolidated  case : 


"Hie  parties,  by  their  solicitors,  for  the 
pnipose  of  ayoiding  delay  and  expense,  and 
cf  oringing.  these  causes  to  a  speedy  trial, 
ikipolate  as  follows : 

IsL  Tlie  answers  filed  in  these  causes, 
brfon  oonsolidation,  shall  be  taken  and  con- 
Mend  as  the  answers  to  the  consolidated 


and  apply  to  new  parties  introduced 
th^  were  filed 


as  well  as  to  those  then 


*Sd.  Tbe  causes  shall  be  considered  at  issue 
mU  SBplications  had  been  filed,  and  no  fur- 
te  SBplications  than  the  provisions  of  this 
HPiwent  shall  be  necessary. 

lU  A  copy  of  the  record  in  cause  6612, 
*  to  in  the  pleadings  in  these  causes, 
■umbered  297  on  the  docket  of  the  Su- 
Ooort  of  the  United  States,  as  the  same 
VMrDrinted  for  use  in  the  Supreme  Court  of 
JiUidted  States,  shall  be  filed  in  evidence. ** 
pbii  is  the  record  in  Johnton  v.  Waters.] 
jMl  doeoments  copied  therein  shall  be 
ttn  and  omsiderea  as  if  they  were  sep> 
IM^  authenticated  by  the  proper  officer 
gdrohont  other  evidenoe  of  their  authen- 
■^tlian  the  fact  that  they  are  found  in  said 
nIedfBoonL 

*&  it  not  intended  by  this  agre^ent  to 
^in  aay  legal  objection  to  the  introduction 


in  evidence  of  any  document  or  depositions 

grinted  in  said  record  which  mieht  or  could 
e  made  to  the  original  depositions  if  pro- 
duced and  offered,  objections  as  to  form  being 
waived. 

**4th.  The  judgment  and  decree  of  the  Su- 
preme Court  of  the  United  States  in  said 
cause  6612  (^  of  that  court) ,  as  the  same  is 
printed  in  vol.  Ill  of  the  printed  reports, 
may  be  used  in  evidence  without  further 
proof  or  the  production  of  a  certified  copy 
thereof ;  but  Uiis  agreement,  in  this  respect, 
is  intended  to  waive  form  only  and  not  any 
objection  to  the  admissibility  in  evidence  of 
said  decree  on  other  grounds,  nor  to  its  effect 
when  Introduced  in  evidence.  ** 

The  parties  thereupon  took  further  evidence. 
A  certificate  of  the  clerk  of  the  District  Court 
for  the  Parish  of  Carroll,  custodian  of  its  pro- 
bate and  succession  records,  showed  that 
Oliver  T.  Morgan,  executor  of  the  succession 
of  Oliver  J.  Morgan,  never  filed  or  rendered 
any  account  of  his  administration  of  said 
succession,  except  one  purporting  to  be  a 
final  account,  filed  8th  February,  1870 ;  and 
as  executor  of  Julia  Morgan,  never  filed  or 
rendered  any  account  whatever;  and  that 
Matthew  F.  Johnson,  dative  testamentary 
executor  of  the  succession  of  Oliver  J.  Mor- 
gan, never  filed  or  rendered  any  account,  or 
any  bond.  The  final  account  of  Oliver  T. 
Morgan,  referred  to  by  the  clerk,  was  a  mere 
perfunctory  one,  exhibiting  an  exact  balance 
of  receipts  and  disbursements ;  the  receipts 
consisting  of  the  bids  for  the  property  at  Uie 
fraudulent  sale  of  January,  1869,  and  the  dis- 
bursements consisting  of  credits  on  the  pre- 
tended claims  of  the  bidders,  Buckner  and  the 
lawyers  and  certain  creditors  whom  they  pro- 
fessed to  represent.  The  truth  is,  as  before 
intimated,  that  there  never  was  any  bona  fide 
administration  of  the  estate ;  but  each  of  the 
two  sets  of  heirs,  or  their  tutors  for  them, 
took  and  kept  possession  of  the  respective  por- 
tions of  the  real  property  intended  for  them 
by  Oliver  J.  Morgan,  and  divided  between 
themselves  and  took  possession  of  the  slaves 
and  other  property  of  the  estate.    The  com- 

Jlainants,  I^arcissa  K.  Johnson  and  Julia  H. 
ohnson,  testifying  as  witnesses  in  the  case, 
allege  that  they  never  received  anything  from 
the  estate.  But  this  is  hardly  consistent  with 
the  fact  that  Oliver  T.  Morgan,  the  father  of 
one  of  them  and  step- father  of  the  other,  lived 
with  them  on  the  property,  and  on  his  death 
Matthew  F.  Johnson,  the  husband  of  Narcissa, 
was  appointed  dative  testamentary  executor, 
and  in  that  nominal  capacity  had  control  of 
all  the  property  not  occupied  by  Buckner  or 
by  the  lawyers  who  bid  off  the  westland  and 
Morgana  plantations,  until  the  said  Julia 
married,  when  she  and  her  husband,  George 
G.  Johnson,  were  put  into  possession  of  a 
portion  of  it.  They  have  lived  on  the  prop- 
erty a§  their  own,  and  have  received  and  en- 
joyed whatever  it  was  capable  of  yielding. 
This  is  shown  by  the  testimony  of  Goodri(£, 
Tilford  and  Erwin  before  referred  to,  and 
there  is  much  more  evidence  in  the  case  to  the 
same  purport. 

The  same  thinff  is  true  with  regard  to  tLe 
occupation  of   Melbourne,  by   the   Eel  lam 
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4>ranch  of  the  family,  namely,  by  Oliver  H. 
Eel  lam,  Jr.,  with  his  mother  and  natural 
tutrix,  and  by  John  A.  Buckner  and  his  chil- 
dren. The  only  pretension  of  their  being 
unpaid  creditors  of  the  succession  was  made 
4is  a  part  of  that  fraudulent  scheme  which 
resulted  in  the  sale  of  January,  1869,  which 
we  have  alreadv  decreed  to  be  void,  and  with 
regard  to  which  we  still  hold  the  same  opin- 
ion. 

The  testimony  of  John  A.  Buckner  himself, 
taken  in  the  original  cause,  substantially  cor- 
roborates this  view  of  the  case.  In  addition  to 
what  has  already  been  quoted  from  his  exam- 
ination, he  then  said : 

**  Witness  says  that  he  has  never  had  corpo- 
real possession  of  Wilton  or  Albion  planta- 
tions. Since  the  war  Matt.  F.  Johnson  has 
had  the  actual  control  and  management  of 
Wilton  and  Albion  plantations,  as  he,  wit- 
ness, supposed,  in  interest  of  his  wife,  one  of 
the  heirs,  and  the  other  heirs  of  Julia  Morgan. 
Matt.  F.  Johnson  and  the  Leirs  of  Julia  Mor- 
gan have  never  set  up  any  adverse  claim  to 
witness  in  regard  to  Melbourne  plantation. 

**They  have  confined  their  pretensions  to 
Wilton  and  Albion,  and  have  had  the  control 
of  said  plantations  ever  since  the  war,  though 
Oliver  T.  Morgan,  as  executor,  has  exercised 
some  authority  over  the  property.     .     .     . 

**Matt.  F.  Johnson,  in  behalf,  as  witness 
supposes,  of  the  heirs  of  Julia  Morgan,  has 
exercised  full  control  over  the  property  and 
leased  and  controlled  the  property  and  exer- 
cised the  rights  of  ownership  over  the  same 
ever  since  the  war,  except  that  Oliver  T.  Mor- 
gan, executor,  exercised  authorily  several 
years  after  the  war.     .     .     . 

**  Witness  says  that  the  heirs  of  Julia  Mor- 
gan have  always  claimed  a  greater  share  of 
the  property  than  they  considered  him  entitled 
to,  as  representing  one  of  the  heirships. 
There  were  two  heirships  to  Judge  Morgan's 
estate.  One  witness  represents  and  the  other 
the  heirs  of  Julia  Morgan  represent. 

**Tbe  following  question  is  propounded  by 
•counsel  for  complainant :  In  tne  aistribution 
of  the  property  among  the  heirs  of  Oliver  J. 
Morgan,  wherein  the  neirs  of  Julia  Morgan 
took  Wilton  and  Albion  and  restricted  wit- 
ness, representing  another  heirship,  to  Mel- 
l)oume,  why  diathe  heirs  require  such  an 
unequal  di  vision  f  Was  it  or  not  on  account 
of  the  extraordinary  pretensions  they  set  up 
■as  heirs  of  Julia  Morgan,  or  why  was  it? 

"*  Witness  says  it  was  because  ihey  claimed 
three  fourths  of  the  estate.  He  does  not 
know  upon  what  their  claim  is  based.  Wit- 
ness refers  counsel  to  the  records ;  says  that 
there  has  been  no  final  division  between  the 
heirs.  The  hein  cf  JuUa  Morgan  have  held 
poseeeeum  cf  the  land  they  had  before  the  war^ 
•and  mtnesB  hoe  held  poeeemon  if  the  land  fie 
had  before  the  war.  Witness  does  not  hold 
the  property  in  oonmion ;  there  is  only  a 
temporary  ai vision.  C 

**  Witness  has  held  possession  of  Melbourne 
«ver  since  the  war,  and  the  heirs  of  Julia 
Morgan  have  held  possession  of  Wilton  and 
Albion,  except  that  the  heirs  recognized 
Oliver  T.  Morgan  as  executor,  but  he  did  not 
require  of  them  any  account  of  the  rents  and 
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revenues.  Witness  says  that  his  understand- 
ing was,  at  the  time  of  the  sale,  in  January, 
18o9,  when  he  bought  in  the  property  for 
the  heirs,  that  they  were  to  receive  their  pro- 
portion of  the  land  purchased  in  witness* 
name,  and  he  was  to  retain  his  proportion. 

**They  were  (the  heirs  of  Julia  Morgan) 
to  take  three  fourths  of  the  land  and  witoeaa 
one  fourth,  and  this  understanding  was  bad 
as  to  the  exact  amount  in  the  division  after 
the  sale.  There  was  no  conversation  or  agree- 
ment with  the  heirs,  or  any  other  parties, 
as  to  how  the  division  should  be  made." 

Buclmer  was  re-examined  in  the  present  [40^ 
cases,  and  states  still  more  explicitly  the 
fact  that  the  Melbourne  plantation  was  pos- 
sessed and  operated  by  him  in  the  interest  of 
the  Kellam  heirs,  including  his  own  children. 
He  says : 

**!  married  Mrs.  Melinda  Kellam,  April 
7th,  1859.  Her  son,  Oliver  H.  Kellam,  died 
in  September,  1868.  He  was  seven  years  old 
at  the  time  of  his  death.  My  wife,  Mrs.  Me- 
linda Kellam,  died  in  September,  1868.  My 
son  John  died  one  week  afterwards.  He  was 
three  years  old  at  the  time  of  his  death.  My 
daughter  Louisa  (called  MoUie)  died  in 
March,  1888,  and  was  21  years  and  6  months 
old  at  the  time  of  her  death.     .     .     . 

**  Melbourne  jplantation  was  first  set  apart 
and  ffiven  by  Oliver  J.  Morgan  to  the  ances- 
tor of  his  great-grandson,  Oliver  H.  Kellam 
(the  son  of  my  first  wife),  in  1853.     .     . 

''The  Kellams  cultivated  it  as  their  own  ; 
had  their  own  merchant,  raised  their  own 
money  with  which  to  improve  and  plant  the 
place,  and  were  never  called  to  account  for 
rents  or  revenues,  and  never  did  so  account 
for  them,  either  to  Judge  Morgan  or  to  any- 
one else. 

**  It  was  in  the  possession  of  my  wife,  Mrs. 
Melinda  Kell'^m,  as  natural  tutrix,  and  my- 
self, as  CO- tutor  to  the  minor,  Oliver  H.  Kel- 
lam, at  the  time  of  the  death  of  Oliver  J.  Mor- 
gan. The  said  plantation  remained  in  the 
continuous  possession  of  the  Kellams  or  their 
representatives  from  the  time  it  was  original- 
ly given  or  set  apart  to  them  by  Oliver  J.  Mor- 
gan until  dispossessed  by  the  receiver  ap- 
pointed by  the  court  in  suit  No.  6618." 

This  was  on  his  cross-examination.  On  hia 
direct  examination  he  had  said :         ^ 

"Oliver  J.  Morgan  died  in  the  spring  of 
1860.  Upon  his  death  the  Melbourne  planta- 
tion was  claimed  by  and  was  in  the  poasession 
of  (as  it  had  been  for  many  years  before) 
the  Kellam  heir.  The  other  places  were 
claimed  by  the  heirs  of  Julia  Morgan,  but 
the  executor  took  possession  or  control,  and 
exercisiMl  authority  over  all  but  Melbourne. 
There  was  a  change  in  1869 ;  after  the  succes- 
sion sale  took  place  Morgana  was  controlled 
by  F.  M.  Goodrich,  until  he  transferred 
it  to  Samuel  Boyd,  of  New  Orleans,  who  had  [401 
possession  until  1st  January,  1885 

**  Westland  after  1869  went  under  the  con- 
trol of  some  of  the  creditors  of  O.  J.  Morgan, 
and  remained  so  until  Ist  Jan.,  1885,  andOol. 
Matt.  Johnson  controlled  Willon  and  Albion 
until  about  1879,   when  Mr.   Geo.   Johnson 
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took  control  of  the  lower  part  of  Wilton  and 
Albion. 

**  How  much  was  controlled  bj  the  latter  I 
do  not  know,  and  these  two  places  remained 
under  their  control  until  Ist  Jan.,  1885. 

'^Am  to  MeSbourru,  it  has  never  paued  oiU  of 
ike  reprteenAaiive  qf  the  KeUam  intereet.^ 

The  pretense  that  the  Melbourne  plantation 
was  intended  as  a  pure  ^ift  by  Oliver  J.  Mor* 
g&n  to  the  Kellam  family  cannot  be  seriously 
maintained  in  Tiew  of  the  express  declarations 
and  provisions  to  the  contrary  made  bv  Mr. 
Morgan  in  his  lifetime ;  and  it  is  contraaicted 
by  &e  conduct  of  Buckner  himself,  in  pro- 
curing Melbmime  to  be  sold  as  part  of  the 
property  of  Oliver  J.  Morgan,  at  the  sale  of 
January,  1809,  and  becoming  the  purchaser 
himself,  and  filing  a  petition  for  homologa- 
tion in  which  he  expressly  declares  that  it 
belonged  to  the  estate  of  Oliver  J.  Morgan, 
deceased. 

In  addition  to  the  evidence  taken  in  the 
former  case,  further  evidence  has  been  taken  in 
the  present  cases  as  to  the  rental  value  of  the 
property  from  the  time  of  Oliver  J.  Morgan's 
ilcath,  and  the  value  of  the  fruits  and  revenues 
which  have  been  derived  from  it ;  and  in  this 
connection  the  complainants  have  adduced 
evidence  to  show  tbat  they  have  been  at  laree 
expenses  for  repairs  and  for  restoration  of  the 
lands  after  floods.  We  have  carefully  ex- 
amined the  evidence  on  these  points,  both 
Uiat  which  has  been  adduced  in  the  present 
suits  and  that  which  was  taken  in  the  case  of 
Joknton  v.  WaUre,  and,  without  attempting  to 
give  an  abstract  of  it,  we  shall  only  state 
our  conclusion,  which  is  substantially  the 
same  as  that  at  which  we  arrived  in  that  case, 
namely,  that  any  debt  which  may  have  been 
due  from  Oliver  J.  Morgan  to  his  heirs  was 
more  than  Satisfied  by  their  receiving  Uiat  por- 
tion of  the  property  which  was  intended  by 
[410]  ^^°^  ^  ^  satisiaction,  and  by  the  rents  and 
revalues  received  since  his  death.  Though 
lieirs  with  benefit  ol  inventory  (being  for 
the  most  part  minocB  at  the  time  of  their  be- 
coming such) ,  they  were  nevertheless  charge- 
able, as  against  any  claims  of  their  own,  for 
what  the  estate  was  worth  when  the  succes- 
sion commenced ;  and  that  far  exceeded  the 
amount  of  such  claims.  OhangeurY.  Oraoier, 
4  Mart.  N.  a  68. 

We  think,  however,  that  it  would  be  proper, 
not  as  a  matter  of  strict  right,  but  on  equi- 
table grounds,  that  they  uiould  have  some 
alluwunce  or  consideration,  beyond  the  use 
of  the  property,  for  improvements  which  they 
have  placed  upon  it,  and  for  restoration  of  its 
condition  after  fioods  and  other  devastations. 
But,  in  view  of  the  conflicting  evidence  as  to 
the  annual  value  of  the  lands,  since  Oliver  J. 
Morgan's  death,  and  the  great  lapse  of  time 
that  has  occurred,  it  wouM  be  difficult,  if 
not  impossible,  to  arrive  ac  any  precise  and 
accurate  adjustment  of  the  equitiesarisinff  out 
of  all  the  complications  of  the  case ;  ana  the 
creditors  might  well  say  that  their  claims 
should  have  been  satisfied  when  the  estate 
was  abundantly  able  to  pay  them,  and  before 
the  restorations  were  necessary.  The  best  that 
can  be  done,  with  a  view  to  the  interest 
of  all  the  parties,  and  the  termination  of  a 


vexatious  litigation,  is  to  make  such  award 
and  decree  as,  on  the  whole,  seems  most  equi- 
table and  just.  With  this  view,  we  see  no 
better  disposition  to  be  made  than  to  increase 
somewhat  the  percentage  of  interest  in  the 
lands  to  be  reserved  to  the  complainants,  and 
to  order  a  division  of  the  lands  to  be  made, 
if  they  shall  so  desire.  This  will  enable 
each  party  to  obtain  and  secure  his,  or  their, 
own  rights  without  sacrificing  those  of  the 
others.  To  allow  the  complainants  to  go  be- 
fore the  master  in  the  Gay  suit,  and  prove 
their  antiquated  claims,  principal  and  in- 
terest, would  enable  them  to  sweep  away 
nearly  all  the  property,  and  leave  the  credi- 
tors nothing.  This  certainly  would  be  most 
inequitable.  Whilst  to  allow  the  arbiters 
to  sell  the  whole  property  in  order  to  raise 
the  amount  of  their  debts  would  be  equally 
inequitable,  for  it  would  leave  nothing  for 
the  heirs,  who  have  a  meritorious  claim  aris- 
ingfrom  the  interest  of  their  ancestor,  Narcis- 
sa  Deeson.  We  think  it  is  admissible,  and, 
under  all  the  circumstances  of  the  case,  would 
be  just,  to  increase  the  interest  to  be  reserved 
to  the  heirs  of  Julia  Morgan  in  the  four 
plantations  allotted  to  them,  from  25  ^  per 
cent  to  fort^r  per  cent,  or  two  fifths,  and  to 
increase  the  interest  to  be  reserved  to  the  heirs 
of  Oliver  H.  Eellam,  Jr.,  in  the  Melbourne 
plantation  from  43^  per  cent  to  fifty  per  cent, 
or  one  half.  And  m  setting  off  to  them  their 
separate  portions  respectively  as  thus  defined, 
if  they  shall  desire  the  same  to  be  so  set  off, 
any  permanent  buildings  which  they  may 
have  erected  on  said  portions  should  not  lie 
added  to  the  value  of  the  lands  thus  assigned 
to  them,  in  making  the  division  between  Uiem 
and  the  creditors.  The  remainder  of  the  lands 
should  be  sold  for  the  benefit  of  Gay*s  ad- 
ministrator and  the  other  creditors  who  shall 
have  established  their  claims  before  the  master 
in  the  original  suit,  not  including  the  com- 
plainants. If  the  heirs  should  not  desire  to 
nave  their  portions  set  off  separately,  then 
the  whole  property  is  to  be  sold,  and  they 
are  to  receive  their  proportional  share  of  the 

Eroceeds,  but  no  allowance  for  buildings. 
I  any  moneys  remain  in  the  hands  of  the 
receiver  beyond  the  expenses  incurred  bv  him 
and  his  proper  compensation,  they  should 
be  divided  between  the  creditors  and  heirs  in 
the  proportions  above  stated ;  and  the  portion 
due  to  the  heirs  should  be  applied,  as  far  as 
requisite,  to  the  payment  of  the  costs  awarded 
against  them. 

We  have  thus  far  expressed  our  views  of 
the  equities  and  legal  aspects  of  the  case 
without  referring  to  particular  laws  or  decis- 
ions. But,  it  is  proper  to  add  that,  besides 
other  portions  of  the  Civil  Code  of  Louisiana, 
the  following  articles  have  been  constantly 
borne  in  mind : 

Art.  254.  ''If  a  mother  who  is  tutrix  to 
her  children  wishes  to  marry  again,  she  must, 
previous  to  the  celebration  of  the  marriage, 
apply  to  the  judee  in  order  to  have  a  meeting 
of  the  family  called  for  the  purpose  of  decid- 
ing whether  she  shall  remain  tutrix."    .    .    . 

Art.  255.  **  When  the  family  meeting  shall 
retain  the  mother  in  the  tutor^p,  her  second 
husband  becomes  of  necessity  the  co-tutor, 
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in  tolido  with  his  wife."  June,  1686,  made    the  following  d 

We  assume  that  the  due  formalities  were  '""''■ 
obserred  with  regard  to  the  tutorship  of  the      "  These  ctxuolldated  cauaea  came  on  (o  te 

minor  hein  who  from  time  to  time  bec&mo  heard  at  this  term  on  Onal  bearing  and  wm 

interested  in  the  property  of  Oliver  J.  Mor-  aieued  bj  counsel,  and  thereupon,  upooEca- 

gan.     This  preeumption  IS  the  most  farorable  aideratlon  thereof,    It  is  oid^ed,    injudiri 

to  the  parties,  sod  should  be  made  unless  the  anddccreedbfthecourt  that  the  blllsofaa- 

contrary  appeals.  plaint  of  the  complainants,  John  A.  Bnctiv 

1-.    oitn     uT.    I,  n     _.  K.     „,.„.».».  »«-  and  othere  and  Narciasa  Keene,  wife  <rf  MiU, 

Art.  862.    -  It  ^11  not  be  necessary  for  p  i^^^-^,  and  othere,  be  dia^iHed,  iMen- 

minor  heirs  to  make  any  formal  ««?»-?«  ingSie  right  to  s^cgmpla^ant?  m«* 

of  a  succession  that  may  full   to   them,  but  „Fj  oT,.,i;™  tlT  hi-^-^-^-v.^T,^  wi 

for  them  wmhn^otlnveM^  brow.-  X^y.  7T^«Jt^STmiS^ 

,i     .   ™        'h     .     f  J  f  ,       ^f     „  !  doClKt  Ol  thlB    court,   Uld    T»»™  ip  •>  «ll.      I 

liable  for  the  charges  and  debts  of  the  succes-    „„  ,  Mnn.,.n  -    ..°  ■    ■       •■>■■<      •      ^ 

.10. 0.1V  .o  .ta  I.1U.  „,  .h, .!«» o.  tt.  ;?4SlSXS.*!."Ci?'SS£K 

\.l  ?     ?,?i^.S  S?.S  i?S  orlgloiilly  «18«.991.«.  rmA/MmU  tm- 
be  Bi.dB  witlln  a.  Urn.  luid  In  tbe  ^^irm^  SS  mxi^tl,^  _U  pn>tr. 


j>  that  extent.     Changtur  r. 

N.  8.  as.  divided  between  the  Gomplatnanta  in  tlum 

Art.  1054.  "  The  effect  of  the  benefit  of  in-  **"^  respectively.  ■ 

ventory  it  tliat  it  gives  Ibe  tteir  the  advan-  On  a  full  consideration  of  tlte  cats,  «c 

bige :  think  that  this  decree  should  be  revened.  isd 

"1.  Of  being  discharged  from  the  debts  that  a  new  and  different  decme  shonld  te 


of  the  succession  by  abandoning  all  the  assets  made.    Instead  of  dismisslnK  thebillatf  tki 
of  the  succession  to  the  ciedf  ton  and  legatees,    complainants,  we  think  that  those  bllla,  bdsf 
"3.  OfnotconfoundlngbisownefFectswith  In  Uie  nature  of  crcet-bllli  In  the  iidt  «  p 


those  of  the  succession,   and  of  preserving  Waters  (nowHollen),  adminiMratoref  Osf. 

against  It  tlw  right  of  claiming  the  debts  due  against  the  executor  of  Honan  and  olbta 

from  it."  should  be  retained  and  oonsofldated  with  tkM 

In  the  present  esse  the  heirs  did  not  .ban.  !.^iU,^^li°SS^,lj?^lSf  u2l'i?riS°t 

don  the  Jketsof  the  succession  to  the  credit-  t^^^S^  IS.'^JSrh?  th^^L^^iySJI 

'^'"^JM'?^"^r±.'"J'Z^„^^  S'elr'SJl^a^'^^^^  Sfc 

were  satisfied    in   the  manner  hereinbefore  w™™-  *.«.  -? j t— 

lErifs^^^e-'.ii^vssry  ^1  SLi?s  t  ^  is^tia>  T.^^  ssis^cT  m 

that  it  may  not ^  confounded  with  the  res-  ^^SuS^^tST^n'oii™  J^S! 

.       .„«,-,,„...._,:.,         ....  gM,  before  referred  to,  ihould  be  WMnrf* 

Art  10S8.  "  But  ff  the  tieir  declares  that  be  giem  tree  from  the  olaima  of  tiwocditanot 

la  not  willing  to  ancept  the  succession  other-  g^id  Hotgan ;  that  is  to  aar,  two  tUths  at  tti 

wise  than  wfth  tie  benefit  of  an  Inventory,  (our  plantations,  Albion,  Wilton,  WeMliid 

the  person  appointed  sdmlniHtraMir  of  the  andMorgana,  should  bereserredfortlieta*- 

estate,  whether  It  was  the  heir  himself  or  any  at  of  the  heirs  of  Julia  Morgan,  dicHll 

other  Individual,  shall  proceed  to  the  sale  of  ^q^  one  half  of  the  Helboaraa  plaaMlca 

the  property  of  the  succesaion  and  to  the  set.  should  be  reserved  for  the  benefit  oi  te  Mn 

tlementof  itsaflalrs,  as  prescribed  In  the  fol-  ^f  oHver  H.  Eellam,  Jr.,  deoeaMd :  and  Iki 

lowing  articles:    The  beneficiary  heir  shall,  remaining   intereat  In  the  Hid  plantatlM 

atthctiiieof  such  settlement,  have  a  right  to  should  be  subjected  to  the  paTmentaui  Mill- 

be  paid,  as  any  other  creditor,  all  the  debts  faction  of  the  debt  due  to  said  admlnlsUW 

due  him  bv  the  deceased,  and  shall,  moreover,  of  William  Oay  deceased,  and  tbidaUsst 

be  entitled  to  the  balance  of  ths  proceeds  of  other  credltora  u  Oliver  J.  Uowan  wte  aV 

the  sale  of  the  estate,  if  any  such  balance  be  i^„  eatablished  their  claima  bdOn  Urn  ■» 

left  after  the  payment  of  all  the  debts  and  terlosaid  Oay'aanlt  In  nnnoanoeaf  tbi't-    . 

chaigea  of  the  succession."  cree  therein,   not  Including  any  pMbnM 

Aa  the  debts  due  to  the  belra  In  the  present  claim  or  claims  of  (1m  Mid  Uvgan'i  ksbi 

case  won  satlsfled  and  paid  by  the  property  And  the  said  portions  ao  to  be  approprlsM 

received  for  that  purpose,  this  article  has  no  to  the  said  heirs,  reapectively.  iluMild  bedi- 

qiecial  bearing  upon  the  result.  videdandsetcdf  totumlneevenlty,  Ifth^ 

The  qneation  arising  from  the  incapacity  of  so  desire,  wlthont  diar^nr  tbem  with  a 

minor  belli  baa  already  been  adverted  to.  value  of  any  permanant  muldingaeraeud^ 
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them  on  sacb  portionB.  And  a  decree  should 
be  made  for  toe  sale  of  all  the  remaining 
property  in  convenient  parcels,  and  for  an 
appropriation  of  the  proceeds  among  the 
creditors  as  above  statea.  Bat  if  the  heirs 
do  not  desire  a  severance  of  their  portions, 
the  whole  to  be  sold,  end  they  to  receive  their 
respective  portions  of  the  proceeds,  but  no 
allowance  for  buildings.  In  carrying  out  the 
said  directions,  if  the  heirs  shall  desire  their 
portions  to  be  set  ofiF  in  severalty,  they  may 
designi^  any  buildings  erected  by  them 
whiSi  they  wish  to  retain,  and  the  portion  set 
off  to  them  shall  include  said  buildings,  if  it 
can  be  done  without  prejudice  to  the  other 
parts ;  and  in  that  case  the  value  of  such 
buildings  shall  not  be  included  in  the  aggre- 
£416]  g<^  valuation  of  the  land,  nor  charged  to  the 
heirs  in  the  valuation  of.  the  portion  so  set 
off  to  them  with  said  buildings.  And  such 
decree  should  be  made  as  the  decree  in  the 
present  consolidated  case,  and  as  a  supple- 
mental decree  in  the  principal  case,  to  which 
the  present  is  related  as  by  cross-bill. 

Each  party  should  pay  their  own  costs  on 
this  appeal,  except  the  costs  of  printing  the 
record,  which  should  be  equally  divided  be- 
tween the  two  parties,  appellants  and  appel- 
lees. The  costs  in  the  court  below  up  to  this 
time  should  be  paid  by  the  complainants,  as 
directed  in  the  oecree  of  the  circuit  court. 

The  eau9e  i$  remanded  to  the  court  helow  with 
^rteiione  to  proceed  in  oortfcrmity  with  thie 
4)pim€n, 

Dbcbeb. 

It  is  now  here  ordered  and  decreed  that  the 
«aid  decree  of  the  circuit  court  be  reversed, 
and  that  a  new  and  different  decree  be  made 
in  this  consolidated  case,  and  by  way  of  sup- 
plement to  the  decree  in  the  principal  case 
of  WUUam  Oaiy*9  Adminietraior  against 
Matthew  F,  Johnton,  Datite  Testamentary  Exec- 
utor  q^  Oliver  J,  Morgan,  and  Others,  that  is  to 
say,  ii  is  ordered  and  decreed  that  the  bills 
filed  by  the  complainants  in  the  causes  herein 
oottsolidated  be  retained,  and  the  cases  con- 
solidated with  the  said  orincipal  case  of  Gay*s 
Adminisirator  AgsAiist  Morgan* s  Dative  Testa- 
fnentary  Executor  and  Others;  but  that  all 
relief  prayed  in  and  by  said  bills  filed  in  the 
present  cases  be  denied  except  as  herein  de- 
clared, namely :  It  is  decreea  that  instead  of 
reserving  to  the  said  complainants  the  riffht  to 
go  before  the  master  in  said  suit  of  Gay^s  ad- 
ministrator, and  to  prove  their  claims  against 
the  estate  of  said  Oliver  J.  Morgan,  deceased, 
for  any  supposed  indebtedness  to  them  as  heirs 
of  Narcissa  Deeson,  the  said  claims  are  here- 
by declared  to  be  satisfied  and  paid :  and 
that  in  place  of  said  supposed  claims  the 
aaid  heirs  are  entitled  to  have  and  retain 
a  certain  portion  of  said  Oliver  J.  Morgan's 
estate  free  from  the  claims  of  his  creditors, 
ma  follows,  to  wit:  two  fifths  of  the  four 
plantations  Albion,  Wilton,  Westland  and 


Morgana  are  directed  and  decreed  to  be  re- 
served for  ^be  benefit  of  the  heirs  of  Julia 
Morgan,  deceased ;  and  one  half  of  Melbourne 
plantation  is  directed  and  decreed  to  be  re- 
served for  the  benefit  of  the  heirs  of  Oliver 
H.  Eellam,  Jr.,  deceased;  and  that  Uie  re- 
maining interest  in  the  said  plantations  it 
decreed  and  adjudged  to  be  subiect  to  the 
payment  and  satisfaction  of  the  dfebts  due  to 
the  administrator  of  said  William  Gay,  de- 
ceased, and  to  the  other  creditors  who  shall 
have  established  their  debts  before  the  mas- 
ter in  said  Gay's  suit,  not  including  the 
complainants  in  this  consolidated  cause ;  and 
it  is  further  decreed  that  the  portions  so  to 
be  appropriated  to  said  heirs  respectively 
be  set  off  to  them  in  severalty,  if  they  shaU 
so  desire,  without  charging  them  for  the 
value  of  any  permanent  buildings  erected 
by  them  thereon ;  and  that  all  the  remaining 
portions  of  said  plantations  be  sold  in  con- 
venient parcels,  and  the  proceeds  appropri- 
ated to  tne  creditors  as  above  stated.  And 
power  is  reserved  to  the  court  below  to  ap- 
point commissioners  to  make  division  of  said 
property  in  the  proportions  above  named  be- 
fore said  sale  shall  take  place.  But  if  the 
heirs  shall  not  desire  a  severance  of  their  por- 
tions, then  the  whole  property  to  be  sold,  and 
they  to  receive  their  respective  portions  of  the 
proceeds,  but  no  allowance  for  buildinffs. 
Any  moneys  in  the  hands  of  the  recei  ver«  aner 
paying  his  exx>enses  and  compensation,  are  to 
be  di^ded  between  the  creditors  and  heirs  in 
t^e  proportions  above  stated,  applying  the 
amount  doe  to  the  heirs,  so  fkr  as  may  be  re- 
quisite, to  the  costs  payable  by  them.  In 
carrying  out  the  said  directions,  if  the  heirs 
shall  desire  their  portions  to  be  set  off  in 
severaltv,  they  may  designate  any  buildings 
erected  by  them  which  tney  wish  to  retain, 
and  Uie  portion  set  off  to  them  shall  include 
said  buildings,  if  it  can  be  done  without  pre j  • 
udice  to  the  other  parts ;  and  in  that  case  the 
value  of  such  buildings  shall  not  be  inci  adcd 
in  the  aggregate  valuation  of  the  land,  nor 
charged  to  the  heirs  in  the  valuation  of  the 
portion  80  set  off  to  them  with  said  buildings, 
it  is  further  decreed  that  each  party  shall  pay 
their  own  costs  on  these  appeals,  except  the 
cost  of  printing  the  recora,  which  shall  be 
equally  divided.  It  is  also  decreed  that  the 
costs  in  the  circuit  court  up  to  the  present 
time  be  paid  by  the  complainants  as  directed 
in  the  decree  appealed  from.  It  is  further 
decreed  that  the  cause  be  remanded  with  direc- 
tions to  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Louisiana  to  enter  a  decree  in  con- 
formity herewith,  and  to  proceed  in  accord- 
ance with  the  opinion  of  this  court  herewith 
filed. 


[«•! 


[417} 


Mir.  Justice  Brewar  and  Mr. 
Brown  were  not  members  of  the  court  when 
this  case  was  argued,  and  took  no  past  in  the 
decision. 

€M 
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Oor.  Tni^ 


JAMES  A.  TALBOTT,  Admr.,  Appt, 

V. 

BOARD  OF  COUNTY  COMMISSIONERS 
OF  SILVER   BOW  COUNTY.  MON- 
TANA TERRITORY. 

(Bee  S.  a  Beporter'8  ed.  48Mi8L) 

Shares  in  natumai  bank  in  Tmritory,  tasDaNe — 
jxnoer  qf  Territory  to  taay—iec.  6S19,  U,  8. 
Bev,  Stat.  —Montana  rule  qf  taxation. 

L  Shares  of  stock  in  a  natioiial  iNink  located  in  a 
Territory  are  subject  to  taxation. 

t.  The  same  power  of  taxation  in  respect  to  na- 
tional banks  exists  in  the  Territories  that  does  in 
the  States. 

ft.  The  restriction  in  sec.  59^9,  U.  8.  Bev.  8tat.«  as 
to  taxation  of  the  shares  of  stock  in  the  national 
banks,  is  equality  of  assessment  with  other  mon- 
eyed capital,  not  with  other  property  generally. 

4.  The  rule  in  Montana  in  respect  to  the  taxation 
of  mines  and  mining  dalnm  does  not  affect  or  dis- 
turb the  rule  of  taxation  of  purely  moneyed  oor. 
porations. 

[No.  221.] 

Bubmitted  March  If,  1891,    Decided  March  SO, 

1891. 

APPEAL  from  a  Judgment  of  the  Suprenie 
Court  of  Uie  Territory  of  Montana  affirm- 
ing a  judgment  of  the  District  Court  of  Silver 
Bow  County,  Montana,  for  a  tax  on  national 
bank  shares  in  the  Territory  of  Montana.  Af* 
Jif^ned. 

The  facts  are  stated  in  the  opinion. 
Mr,  James  W.  Forbis  for  appellant 
Mr:  J..H.  McGow&n  for  appellee. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

This  case  was  submitted  to  the  District 
Court  of  the  Second  Judicial  District  of 
Montana  Territory,  on  the  following  agreed 
statement  of  facts : 

**  1.  That  the  First  National  Bank  of  Butte 
is  now  and  was  during  all  of  the  year  1885 
and  before  that  time  a  corporation  duly 
created  under  and  by  virtue  of  the  laws  of 
the  United  States  relating  to  national  banks, 
and  located  and  carrying  on  a  general  bank- 
ing business  in  Butte  City,  in  said  County 
of  Silver  Bow  and  Territory  of  Montana,  and 
that  the  capital  stock  of  said  bank  is  one 
hundr^  ^thousand  dollars,  divided  into  one 
thousand  shares  of  one  hundred  dollars  each. 

**2.  That  during  all  of  said  year  1885  the 
said  defendant,  Andrew  J.  Davis,  was  the 
owner  and  holder  of  nine  hundred  and  forty 
shares  of  the  capital  stock  of  said  bank,  and 
that  said  shares  were  during  all  of  said  year 
and  are  now  of  the  true  value  in  monev  at 
private  sale  and  of  the  market  value  (which 
is  the  same)  of  one  hundred  and  twenty-five 
dollars  each. 

^'S.  That  for  and  in  the  said  year  1885 
there  was  duly  levied  and  assessed,  according 
to  the  laws  of  Montana  Territory,  in  saia 
Silver  Bow  County,  for  territorial,  county 

Nora.— ^  to  taoKUion  of  shares  in  naliondl  hanlct 
end  oCA^r  eorporotiont,  see  fioU  to  Provldenoe  Bank 
V.  Billings,  7:  880. 
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and  other  purposes,  upon  all  proper^  in  mid 
County  subject  to  taxation,  an  adtaursss  tu 
amounting  m  all  to  thirteen  and  Uiiee-teDtks 
mills  on  each  dollar  of  nasTMed  valu^os. 

*'4.  That  said  nine  hundred  and  forty  shuts 
of  stock  of  the  said  the  First  National  Biiik 
of  Butte  were  assessed  for  taxation,  in  tte 
manner  prescribed  by  the  laws. of  said  Mas* 
tana  Territory  for  said  year  1885,  to  MiA 
defendant,  Andrew  J.  Dav{is  fwho  then  owmA 
and  held  said  shares  in  said  County  of  Silfcr 
Bow) ,  at  their  estimated  true  value  in  money 
at  (jrivate  sale  and  at  their  market  value 
(which  is  the  same)  ;  that  said  defendant  \m 
not,  nor  has  said  bank,  or  anyone  for  him  or 
it,  ever  paid  said  tax  on  said  shares  so  n- 
s^ffied  as  aforesaid  or  anv  part  oi  said  tax. 

**5.  That  in  the  general  assessment  in  nid 
Silver  Bow  County  for  said  year  1^5  ahiiti 
of  stock  in  corporations  generally  were  as- 
sessed in  accoroance  with  the  provisions  of 
section  1008  of   chapter  LIII.  of  the  fifth 
division  of  the  Revised  Statutes  of  Montass 
Territory,  as  amended  by  the  Act  of  the 
Legislature  of  February  &,  1881,  on  page  f7 
of  the  Laws  of  1881,  and  where  the  eothe 
capital  stock  of  any  incorporated  oompainr  , 
was  invested  in  assessable  property  in  alo  ! 
Territory  such  stock  or  the  sinaies  thereof 
were  not  taxed,  and  that  mining  claims  not 
held  under  patent  from  the  United  States 
were  not  assessed  or  taxed  at  all,  wod  where 
held  under  patent  from  the  United  Stitaa 
were  assessed  at  the  government  price  of  flfv 
dollars   per  acre  without  regard  to  their 
market  value ;  that  there  are  a  large  naflibcr 
of  mining  corporations  in  Montana  Territoiy 
whose  entire  capital  stock  is  invested  in  la- 
sessable  property,  and  that  part  of  said  pra^ 
erty  consists  of  mining  claims.*  , 

And  upon  these  facto  the  following  qwa- 
tions  were  presented : 

^'l.  Under  the  laws  of  the  United  Statta 
and  of  the  Territory  of  Montana  air  ahaiea 
of  stock  in  national  banks  located  fa  said 
Territory  subject  to  taxation  at  all? 

**2.  Upon  the  facta  in  this  case  wta  tha 
said  assessment  and  taxation  of  said  shana 
of  stock  to  defendant  in 'violation  of  or  to 
conflict  with  the  restriction  contained  in  ae^ 
tion  5219  of  the  Revised  Statutes  of  tto 
United  States,  relating  to  the  taxation  of 
shares  of  national  bann,  and  providing  UHt 
such  taxation  shall  not  be  at  a  greater  nit 
than  is  assessed  upon  other  moneyed  ospital 
in  the  hands  of  the  individoal  citfama  off  tto 
Territory?" 

In  the  district  court  these  questiooa  mat 
determined  in  favor  of  the  plaintiff,  the 
County  Commisaionera,  and  uis  decwo* 
was  affirmed  by  the  Supreme  Court  off  tto 
Territory.    The  case  is  now  here  on  appeal 

That  snares  of  stock  in  a  national  bank  tft 
not  subject  to  taxation  without  the  oonafll 
of  Congress,  is  conceded.  JT  CSittoek  t.  Mmf- 
land,  17  U.  S.  4  Wheat.  816  [4:  (RM ;  (Mam 
V.  United  States  Bank,  22  U.  S.  9  YRmL  W 
£6:  204] :  Weston  t.  Ohmrleetmi,  27  U.  &  t  , 
Pet.  449  [7:  481] ;  Neut  York  t.  Wsmst,  m  I 
U.  8.  589  [25:  705].  And  the contentioa to 
that  Congresa  has  given  consent  to  taxatkn 
thereof  only  by  States  and  has  not  extaoM 
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like  privileges  to  a  Territorj.  Section  5219 
ot  the  Revised  Statutes  contains  the  declara- 
tion of  Congress  in  respect  tn  this  rsatter. 
It  reads : 

"Section  5219.   Nothing  herein  shall  pre- 
vent all  the  shares  in  anv  association  mm 
I  being  included  in  the  valuation  of  the  per- 

lonaf  property  of  the  owner  or  holder  of  such 
ihares,  in  assessing  taxes  imposed  bj  author- 
ity of  the  State  within  which  the  association 
is  located ;  but  the  Legislature  of  each  State 
may  determine  and  ofirect  the  manner  and 
place  of  taxing  all  the  shares  of  national 
banking  associations  located  within  the  State, 
subject  only  to  the  two  restrictions  that  the 
taxation  shall  not  be  at  a  greater  rate  than  is 
tflsessed  upon  other  moneyed  capital  in  the 
bands  of  individual  citizens  of  such  State, 
and  that  the  shares  of  any  national  banking 
issociation  owned  by  nonresidents  of  any 
State  shaW  be  taxed  in  the  city  or  town  where 
the  bank  is  located,  and  not  elsewhere. 
Nothing  herein  shall  be  construed  to  exempt 
the  real  property  of  associations  from  either 
state,  county  or  municipal  taxes,  to  the  same 
extent,  according  to  its  value,  as  any  other 
real  (property  is  taxed.* 

In  this  section  no  express  reference  is  made 
to  Territories;  States  only  are  mentioned. 
Tested  by  the  letter,  the  argument  is  short 
and  clear.  Congressional  permission  ip  es- 
sential ;  no  permission  is  given  to  the  Terri- 
tories; therefore,  territorial  taxation  is  un- 
authorized and  void.  Whatever  may  be  the 
voice  of  the  letter,  the  argument  fails  because 
the  n)inor  premise  cannot  be  sustained.  Can 
it  be  that  Congress  meant  to  give  power  to 
the  States  to  tax,  and  to  withhold  that  power 
from  the  Territories?  Some  plausible  reason 
should  be  suggested  before  the  intention  is 
imputed  to  Congress  of  granting  to  an  inde- 
pendent jurisdiction,  such  as  a  State,  the 
power  to  tax  one  of  its  own  instrumentalities, 
and  at  the  same  time  withhold  a  like  power 
from  a  political  organization  like  that  of  a 
Territory,  wholly  dependent  upon  Congress, 
and  subject  to  its  aosolute  supervision  and 
control.  Such  is  not  the  ordinary  lesson  of 
[44S]  experience.  If  the  matter  in  respect  to  which 
inch  an  intent  was  imputed  were  wholly  of 
interest  to  the  States,  or  designed  purely  for 
the  exercise  of  powers  within  the  States,  then 
properly  all  seneral  expressions  in  the  Stat- 
ute might  be  limited  to  States,  and  the  intent 
of  Congress  be  supported  and  established  by 
the  character  of  the  subject  matter  of  the 
le^slation.  The  converse  of  this  is  true. 
Tnie  national  banking  system  was  national  in 
its  design,  co-extensive  in  its  operation  with 
the  territorial  limits  of  the  United  States 
and  intended  to  be  the  banking  system  for 
the  whole  country.  Territories  as  well  as 
States.  Section  5184  of  the  Revised  Statutes, 
which  provides  for  the  incorporation  of  a 
national  bank,  requires  in  its  second  clause 
that  its  organization  certificate  shall  state 
*tbe  place  where  its  operations  of  discount 
and  deposit  are  to  be  curled  on,  desiffnating 
the  State,  Territory  or  District,  and  tne  par- 
ticular county  and  city,  town  or  village." 
Section  5146  requires  that  ''at  least  three 


fourths  of  the  directors  must  have  resided  in 
the  State,  Territory  or  District  in  which  the^ 
association  is  located,  for  at  least  one  year 
immediately  preceding  their  election. "  Sec- 
tion 5178  provides  that  **one  hundred  and 
fifty  millions  of  dollars  of  the  entire  amount 
of  circulating  notes  authorized  to  be  issued 
shall  be  apportioned  to  associations  in  the 
States,  in  the  Territories  and  in  the  District 
of  Columbia,  according  to  representative- 
population."  Section  5180  provides  for  a 
statement  showing  the  amount  of  circulation 
in  each  State  and  Territory,  a  withdrawal 
from  those  States  having  an  excess  of  circu- 
lation, and  that  ''the  circulation  so  with- 
drawn shall  be  distributed  amons  the  States 
and  Territories  having  less  than  their  propor- 
tion, so  as  to  equalize  the  same.**  Section 
5197  authorizes  the  association  to  charge  and 
receive  ''interest  at  the  rate  allowed  by  the 
laws  of  the  State,  Territory  or  District  where 
the  bank  is  located. "  Section  5289  providea 
for  a  forfeiture  of  the  franchises  of  the  bank- 
ing association  upon  an  adjudication  of  a 
violation  of  the  Act;  "such  violation  shall, 
however,  be  determined  and  adjudged  by  a 
proper  circuit,  district  or  territorial  court  of 
the  United  States,  in  a  suit  brought  for  Uiat 
purpose,"  etc.  Section  5240  pr^crlb^  the 
compensation  to  be  paid  to  examiners  of 
banks  "in  the  States  of  Oregon,  California 
and  Nevada,  or  in  the  Territories." 

These  various  provisions,  scattered  through 
the  entire  body  of  the  Statute  respecting 
national  banks,  emphasize  that  which  the 
character  of  the  system  implies — an  intent  to 
create  a  national  banking  system  co- extensive 
with  the  territorial  limits  of  the  United 
States,  and  with  uniform  operation  within 
those  limits ;  to  establish  everywhere  through- 
out the  United  States  banks  with  the  security 
which  a  national  examination  gives,  and 
furnish  a  currency  of  uniform  value,  the 
same  In  Arizona  as  in  New  York,  in  Terri- 
tory as  in  State.  Given  a  system  of  such 
national  character,  and  such  uniform  and 
universal  operation  through  the  entire  terri- 
torial limits  of  the  count^,  before  any  par- 
ticular section  of  the  Statute  creating  It  shall 
be  tortured  into  creating  a  discrunination 
and  difiPerence  In  privileges  and  burdens  by 
reason  of  locality,  its  language  must  impera- 
tively demand  such  construction.  Were  it 
claimed  that  it  permitted  local  taxation  east 
of  the  Alleghanles  and  forbade  it  west,  even 
if  the  power  of  Congress  In  respect  to  such  i» 
discrimination  wer6  oonr^ed,  the  section 
invoked  to  justify  such  a  contention  would 
have  to  be  clear  and  imperative  in  Its  lan- 
guage. DifPerences  arising  from  mere  adap- 
tation to  local  statutes  is  one  thing,  while  dis- 
crimination by  reason  of  locality,  or  political 
organization,  is  another,  ^nd  essentially  di- 
verse. It  does  not  conflict  with  the  national 
character  of  the  system  that  the  banks  of  the 
various  States  and  Territories  may  charge  and 
receive  a  rate  of  interest  allowed  by  the  local 
statutes ;  that  is  merely  the  adaptation  of  the 
mtem  to  the  laws  and  customs  of  the  various 
States ;  but  it  would  militate  much  against 
its  national  character  if  banks  organized 
under  it  were  subjected  to  local  taxation  Id 
one  part  of  the  Union,  and  exempted  from 
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it  elsewhere.    No  such  intent  ought  lightly 
to  be  imputed  to  Congrefls. 

Farther,  it  is  a  general  rule  in  the  con- 
struction of  statutes  that  when  in  the  earlier 
and  declaratory  sections  the  scope  and  extent 
of  the  power  Mid  privileges  granted  are  once 
stated,  the  character  of  the  grant  as  thus  dis- 
closed controls  and  interprets  all  subsequent 
sections ;  and  it  is  unnecessary  in  each  sub- 
sequent section  to  restate  or  use  words  and 
expressions  which  shall  fully  disclose  the 
extent  of  those  powers  and  privileges;  but 
these  subsequent  sections  will  be  understood, 
unless  there  be  words  of  restriction  and  limi- 
tation Uierein,  as  co-extensive  with  and  appli- 
cable to  the  scope,  and  the  full  scope,  and 
extent  of  the  powers  theretofore  granted. 
So  when,  in  the  sections  providing  for  the 
incorporation  of  national  banks,  the  thought 
of  their  existence  in  States  and  Territories 
alike  is  affirmed,  the  character  and  extent  of 
the  banking  system  are  disclosed ;  and  sub- 
sequent sections  must  be  taken  to  be  in  sup- 
port, rather  than  in  derogation,  of  the  na- 
tional feature  of  this  national  system. 

Still  further,  while  the  word  "State"  is 
often  used  in  contradistinction  to  **  Terri- 
tory, "  yet  in  its  general  public  sense,  and  as 
sometimes  used  in  the  statutes  and  the  pro- 
ceedings of  the  government,  it  has  the  larger 
meaning  of  any  separate  political  commu- 
nity, including  therein  the  District  of  Col- 
umbia and  the  Territories,  as  well  as  those 
political  communities  known  as  States  of  the 
U  nion.  Such  a  use  of  the  word  **  State**  has 
been  recognized  in  the  decisions  of  this  court. 
Thus,  inlhe  early  case  of  Hepburn  v. 
6  U.  S.  2  Cranch,  445,  452  [2 :  882, 
Cliief  Jtistiee  Marshall  observed:    ''On  tne 

fart  of  the  plaintiffs  it  has  been  urged  that 
the  District  of]  Columbia  is  a  distinct  pol- 
itical society;  and  is,  therefore,  'a  State,' 
according  to  the  definitions  of  writers  on 
general  law.  This  is  true. "  In  Metropolitan 
Ji.  Co,  V.  District  of  Columbia,  182  U.  S.  1, 
^  [88:  281,  285],  Mr.  Justice  Bradley,  speak- 
ini;  for  the  court,  declared  that  **  it  is  un- 
doubtedly true  that  the  District  of  Columbia 
is  a  separate  political  community  in  a  cer- 
tain sense,  and  in  that  sense  may  be  called 
a  '  State. '  •  And  in  the  case  of  Qeofroy  y. 
Itiggs,  188  U.  S.  258,  268  [88:  642,  645],  a 
similar  construction  was  given  to  the  use  of 
the  word  ** State,"  and  in  a  clause  whidi 
seemed  on  the  face  to  carry  a  narrower  mean- 
ing than  the  language  used  in  section  5219, 
wpfra.  The  clause  was  found  in  a  treaty 
between  France  and  the  United  States,  and 
that  clause  was  as  follows :  *  In  all  the  States 
of  the  Union,  whose  existing  laws  permit  it, 
so  long  and  to  the  same  extent  as  the  said 
laws  shall  remain  in  force.  Frenchmen  shall 
enjoy  the  right  of  possessing  personal  and 
real  property  by  the  same  title  and  in  the 
same  manner  as  the  citizens  of  the  United 
States."  On  the  face  of  the  language,  the 
word  **  State"  would  seem  to  re£r,  not  to 
political  communities  in  general,  but  to  those 
particular  communities  wnich  form  Uie  States 
of  the  Union;  yet  it  was  held  to  include 
the  District  of  Columbia,  Uiis  court,  by 
Jfr.  JufM90  Field,  observing:  ''This  article 
is  not  happily  drawn.    It  leaves  in  doubt 
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what  is  meant  by  'States  of  tiie  UbIol* 
Ordinarily  these  terms  would  be  held  is  t^ 
ply  to  those  political  communities  exereiilig 
various  attributes  of  sovereignty  whidi  cflB> 
pose  the  United  Stat^  as  distingaiahed  ftoi 
the  organized  municipalities  known  at  ib- 
ritories  and  the  District  of  Columbia.  All 
yet  separate  conmmnities,  with  an  indfpwd 
ent  local  government,  are  often  described  m 
States,  though  the  extent  of  their  politled 
sovereignty  be  limited  by  relations  to  a  noi 
general  government  or  to  other  coimtrifli 
Halleck  on  Int.  Law,  chap.  8,  ^  S.  6^  7. 
The  term  is  used  in  eeneral  JunsprndeMi 
and  by  writers  on  public  law  as  denoting  or- 
g^ized  political  societies  with  an  eiu^ 
lished  government.  Within  this  deflnitfaa 
the  District  of  Columbia,  under  the  gofcm- 
ment  of  the  United  States,  is  asmudi  a  Stite 
as  any  of  those  political  communities  wUck 
compose  the  United  States." 

But  the  argument  does  not  rest  here.  Upoi 
what  principle  is  the  power  of  a  State  to  In 
a  national  bank,  without  the  cooseot  sf 
Congress,  denied?  The  answer  to  this  qmi> 
tion  was  fully  given  by  Chief  JmUoe  Ibiihall 
in  the  cases  of  M*Cuuoeh  ▼.  ifofyEantf  ail 
Weston  V.  Charleston^  supra.  Bri<»lj  stated 
the  argument  was  this :  Two  distinct  ot» 
eignties,  the  State  and  the  United  Slila^ 
exercise  jurisdiction  within  the  nme  teRili» 
rial  limits.  Each  hat  the  power  of  tan^oa 
This  power  is  in  its  nature  absolute  and  m* 
limited.  Power  to  tax  is  power  to  deatooy^ 
Given  to  the  State  the  power  to  tax  aay  rf 
the  instrumentalities  which  the  United  BMl 
creates  for  the  exercise  of  its  Juriadlctfa^ 
and  the  former  may  impede,  ii  not  wheUf 
stop,  the  latter  in  the  discharge  of  its  dillifl 
as  sovereign.  Hence,  by  neoeasary  ioqiUflip 
tion,  the  absolute  exemption  fkom  state  ta» 
tion  of  any  of  the  instrumental iUea-adl 
among  them  are  national  banks— wUch  ttt 
United  States  creates  for  the  exercise  ef  ill 
powers  and  the  discharge  of  its  duties.  Bll 
the  whole  argument  fails  when  applied  lli- 
Territory.  It  is  not  a  distinct  nomnlptf* 
It  has  no  i  ndependent  powers.  It  is  a  pdlitMl 
community  organized  by  CoBgreaa.  all  n  ~ 
powers  are  created  by  Congress,  ana  all 
acts  are  subject  to  congressional  aapan 
Its  attitude  to  the  seneral  goyemment  la  aa 
more  independent  than  that  of  a  ci^  to  tka 
State  in  which  it  is  situated,  and  wmA  IBB 
given  to  it  ita  municipal  organiaaUon.  "Whs 
would  contend,  in  the  abaence  of  eiuNH 
legislative  provision  therefor,  that  a  mtk 
created  by  or  under  the  laws  of  a  Stat^  aal? 
located  and  doing  business  in  a  dtf -of  ttil 
State,  could  claim  exemption  from  aaulcip 
pal  taxation  upon  its  property?  A  baak  ll 
an  institution  organizea  for  pnyate  bnaliai^ 
and  with  a  view  to  individnal  prod^  at 
though  it  may  serve  a  public  porpoaa  aal 
such  public  purpose  justify  its  oreatioft ;  aal 
no  such  private  corporatioo  baa  aoy  impUai 
exemption  from  local  taxation  by  a  muki* 
pal  or  political  organization  in  whidi  Itil 
situated.  The  only  ground  on  which  tna^ 
tion  from  such  taxation  can  be  based,  in  lb 
absence  of  express  legislaUve  pioyisioD,  ll 
that  the  tax  proceeds  from  a  distinct  and  1^ 
dependent  sovereignty.    Ai  the  reason  lor 
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tbe  rale  of  exemption  of  a  national  bank 
from  SEtate  taxation  fails  in  respect  to  a  bank 
located  in  a  Territory,  the  rule  also  fails. 

From  these  several  considerations  we  con- 
clude that  there  was  no  error  in  this  ruling 
of  the  Supreme  Court  of  the  Territory  of 
Montana,  and  that  the  same  power  of  taxa- 
tion in  respect  to  national  banks  exists  in 
Che  Territories  that  does  in  the  States.  We 
pass,  therefore,  to  the  second  question  pre- 
eented,  and  that  is  whether  the  rule  of  assess- 
ment prescribed  by  the  Statute  and  adopted 
in  this  case  was  in  violation  of  the  restric- 
tions contained  in  said  section  5219. 

The  Montana  Statute,  chapter  58,  section 
1008,  supposed  to  conflict  with  the  Federal 
Statute,  is  as  follows : 

**  Section  1008.  All  other  property,  real  or 
personal,  within  the  Territory  is  subject  to 
taxation  in  the  manner  herein  directed,  and 
this  is  intended  to  embrace  improvements  on 
lands  and  lots  in  towns,  including  land 
boa^t  from  the  United  States  and  from  this 
Territory,  whether  bought  on  credit  or  other- 
wise, being  franchises  w^ich,  for  the  purpose 
of  this  chapter,  are  to  be  considered  real 
property;  ditches  and  flumes,  horses,  oxen 
and  other  cattle,  except  calves  under  eight 
months  old,  which  shall  be  exempt  from  tax- 
ation; mules  and  asses,  sheep,  swine  and 
goats ;  money  in  coin  or  gold  dust,  whether  in 
Uon  or  on  deposit,  and  including  bank 


ills;  property  or  labor  due  from  solvent 
debtors  on  contract  or  on  Judgment,  whether 
in  this  Territory  or  not ;  mortga/?es  and  other 
like  securities ;  stocks  or  shares  in  any  bank 
or  company,  incorporated  or  otherwise,  and 
whether  incorporated  by  this  or  any  other 
Territory  or  not.  except  that  where  the  entire 
capital  stock  ox  any  incorporated  company 
^lall  be  invested  in  assessable  proper^  in 
the  Territory  of  Montana,  such  stock  shall  not 
be  taxed ;  public  stock  or  lands ;  household 
furniture  not  otherwise  exempt,  including 
^old  and  silver  plate,  musical  instruments, 
watches  and  Jewelry;  pleasure  carriages, 
stages,  hacks  and  other  vehicles  for  trans- 
porting passengers;  wagons,  carts,  drays, 
«led8  and  other  descriptions  of  vehicles  or 
carriages :  boats  and  vessels  of  every  descrip- 
tion, whenever  registered  or  licensed,  and 
whether  navigating  the  waters  of  this  Terri- 
tory or  not,  ii  owned  either  in  whole  or  in 
jMLrt  by  persons  who  are  inhabitants  of  this 
Territory;  annuities,  but  not  including  pen- 
sions from  the  United  States  or  any  of  the 


Under  this  section  two  propositions  are 
presented.  It  is  agreed  ''hat  there  are  a  large 
nomber  of  mining  corporations  in  Montana 
whose  entire  capital  stock  is  invested  in  as- 
sessable property,  and  that  part  of  said  prop- 
erty consisto  in  mining  claims.  But  this 
concession  does  not  disturb  the  limitation 
of  section  5819.  The  restriction  therein  im- 
posed is  equality  of  assessment  with  other 
moneyed  capital;  not  with  other  property 
gcDenllj,  but  with  that  property  which 
passes  under  the  description  of  moneyed 
capital.  The  significance  of  this  expression 
has  been  defined  by  this  court,  in  the  case 
of  MerearUiU  Bank  v.  New    York,  121  U.  S. 
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188  [80:  885],  cited  in  FcOmer  v.  MeMalum, 
188  U.  8.  660,  667  [88,  773,  7751,  as  fol- 
lows :  **  The  term '  moneyed  capital, '  as  used 
in  Rev.  Stat.,  S  5219,  respecting  state  taxa- 
tion of  shares  in  national  banks,  embraces 
capital  employed  in  national  banks,  and 
capital  employed  by  individuals  when  the 
object  of  their  business  is  the  making  ui 
profit  by  the  use  of  their  moneyed  capital  as 
money, — as  in  banking,  as  that  business  is 
defined  in  the  opinion  of  the  court.  ** 

Obviously  by  this  section,  as  interpreted 
by  the  decisions  of  this  court,  the  limitation 
applies  solely  to  a  parallel  with  the  indi- 
viaual  or  corporation  whose  capital  in  money 
is  used  with  a  view  of  compensation  for  the 
use  of  the  money.  And  that  is  the  only  re* 
striction  which,  under  the  a^^reed  statement 
of  facts,  demands  any  consideration.  The 
tax  upon  a  corporation  whose  capital  is  in- 
vested in  manufacturing  or  transportation 
cannot,  under  this  section,  be  placea  in  com- 
parison with  the  tax  upon  an  institution 
whose  business  is  profit  on  money  as  money. 
80,  whatever  may  oe  the  rule  in  Montana  in 
respect  to  the  taxation  of  mines  and  mining 
claims,  or  of  corporations  whose  investments 
are  wholly  or  partially  in  that  direction,  it 
does  not  challenge  or  disturb  the  rule  of 
taxation  of  money  as  money,  or  of  purely  mon- 
eved  corporations,  upon  that  basis  Uader 
the  general  territorial  system,  as  expressed 
in  the  various  Organic  Acts,  the  power  ol 
taxation  is  absolute,  save  as  restricted  by  the 
Constitution  or  congressional  enactments. 
The  intention  of  Congress  in  the  national 
banking  svstem  is,  as  we  hkre  noticed,  in 
favor  of  local  taxation,  including  therein 
territorial  taxation  of  national  banks  upon 
the  same  basis  as  is  imposed  by  the  locality 
on  other  purelv  moneyed  corporations  and 
capital.  That  intention  is  not  disturbed  by 
the  provisions  of  the  Montana  Statute,  and 
hence  the  rule  of  taxation  in  this  respect 
cannot  be  ignored. 

No  other  questions  being  presented,  we 
see  no  error  in  the  ruling  of  the  Supreme 
Court  of  the  Territory  of  Montana,  and  itt 
dedtion  i$  therrfare  affirmed. 


DELAWARE,  LACKAWANNA  A  WEST- 
ERN RAILROAD  COMPANY, 
Pfff,  in  Srr., 
e. 

CHARLES  B.  CONVERSE. 

<8ee8.0L  Beporter*B  ed.  tfO-497,) 

NegHgenee,  when  gueiHonfarJurff—tohen  eouH 
may  direct  a  verdict — eanelueive  evidence— urn 
ef  on^e  propertif— train  crossing  highway^ 
when  negligence—preview  cf  verdiet^-evidenee 
as  to  hiohtay-^preoious  negligence— impeach- 
ment of  witness, 

1.  Questions  of  DegUgeooe  are  ordinarily  for  the 

NOTSL—As  to  freedom  cf  viainUf  from  eotitra>i»- 
tary  negUgenee^  neeeasary  to  enUUe  Mm  to  recover. 
see  fiote  to  Stokes  v.  Saltonstall,  10: 116. 

Whoareco-^mptoySsorcO'eervanU^witMniheruU 
that  a  master  U  not  fmponstoU  for  injuries  to  a  terv' 
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Jury,  under  proper  direotlon  as  to  the  prlnolpleB 
of  law  bj  which  they  should  be  oontroUod. 

1  A  court  may  wtthdrawaoase  from  the  Jury  and 
dliect  a  verdict  for  plaintiff  or  defendant,  as  the 
one  or  the  other  may  be  proper,  where  the  evi- 
dence is  undisputed  or  is  so  conclusive  that  the 
court  would  set  aside  a  verdict  returned  in  oppo- 
sition to  it. 

IL  Where  the  evidence  is  so  conclusive  against  de- 
fOndant,  upon  the  question  of  its  negligence,  that 
the  Jury  could  not  reasonably  find  to  the  contrary, 
the  court  may  so  instruct  them,  leaving  them  to 
determine  the  question  of  plalntilTs  negligence 
where  the  evidence  is  conflicting. 

i.  The  obligation  to  use  one*s  property  in  such  a 
manner  as  not  to  injure  that  of  others  rests 
equally  .upon  corporations  and  individuals 

i.   The  severing  of  a  train  of  cars  in  the  nigli  time, 

«  leaving  a  part  of  them,  uncontrolled  otherwise 
than  by  ordinary  brakes,  to  run  across  a  public 
highway,  at  grade,  without  some  warning,  by  a 
flagman,  or  by  bell  or  whistle,  or  in  some  other 
eirective  mode,  that  they  were  approaching,  con- 
stitutes negligence  upon  the  part  of  the  railroad 
company. 

A.  Where  the  question  of  plaintliTB  contributory 
nogligence  was  properly  submitted  to  the  Jury 
upon  the  evidence,  which  was  contradictory,  and 
there  was  no  error  of  law,  this  court  cannot  re- 
view their  finding. 

T.  Evidence  as  to  how  long  a  highway  had  been 
established  is  competent  in  an  action  against  a 
railroad  company  for  injuries  at  the  crossing. 

a.   Bvidence  that  the  plaintiff  had  negligently 
•  crossed  a  railroad  track  is  not  competent  against 
him  in  an  action  for  a  subsequent  injury  at  the 
crossing. 

9.  Where  a  witness  for  a  railroad  company  testifies 
that  the  train  Which  did  the  injury  was  going  ten 
miles  an  hour,  evidence  that  he  had  stated  that  It 
was  going  fifteen  miles  an  hour  is  competent  to 
impeach  his  crpdiblllty,  where  he  denies  upon 
cross-examination  that  he  so  stated. 

[No.  828.] 
Argudd  March  IS,  19, 1891.  Decided  March  SO, 
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IN  ERROR  to  the  Circuit  Omrt  of  the  Uoited 
States  for  the  District  of  New  Jersey  to  re 
view  a  judgment  in  favor  of  plaintiff  for  dam- 
ages for  injuries  to  person  and  property  through 
defendant  8  negligence.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr,  Joseph  D.  Bedle  for  plaintiff  in  error. 
Mr,  James  B.  Vredenlrari^h  for  defend- 
ant in  error. 

Mr,  JtuHee  Harlaji  delivered  the  opinion 
of  the  court : 

The  object  of  this  action  it  to  recover 
damages  for  injuries,  in  person  and  property, 
alleg^  to  have  been  sustained  by  the  de- 
fendant in  error  (who  was  the  plaintiff  below) 
in  consequence  of  the  negligent  manner  in 
which  the  cars  of  the  plaintiff  in  error  were 
opeiated  on  the  occasion  when  such  injuries 
were  received.  The  jury  returned  a  verdict 
against  the  Railroad  Company  for  $14,000. 
Tnat  amount  being  regarded  by  the  court  as 


excessive,  the  plaintiff  ramitted  all  of  H 
except  seven  thousand  five  handled  dollan; 
and  J  udgment  was  entered  for  the  latter  na. 
While  there  was  some  conflict  in  the  eri* 
dence  relating  to  certain  noatters,  the  folkv- 
ing   facts   were   clearly    established:   1W 
plaintiff  at  the  time  of  the  injuries  in  qua* 
tion,  and  for  ten  years  previous  thereto,  wm 
the  county  physician  of   Hudson  Uoontf, 
New  Jersey,     ui  the  discharge  of  his  dntk^ 
he  went  daily  from  Jersey  City  to  the  oou^ 
farm  on  which  wpre  located  a  penitentisiy, 
insane  asylum  and   almshouse  oelonrin;  Is 
the  county,  and  which  were  reacbea  li^  a 
public  road  crossing  the  Boonton  Branch  cf 
Uie  Delaware,  Lackawanna  and  Western  Rail- 
road at  Secaucus  Station  in  the  vicinity  sff 
the    county    farm.    That    rood,   oodudoqIt 
called  the   county  road,  is   built  throogb 
meadow  lands  which  are  unoccupied,  exoni 
as  they  have  been  appropriated  and  used  for 
the  purposes  of  the  Railroad  Company.  Itot 
is,  substantially,  no  travel  upon  it  except  bj 
those  going  to  and  from  the  county  nrm. 
About  a  half  dozen  wagons  or  vehicles  on  an 
average  pass  over  the  crossing  eveir  night. 
The  roaa  is  from  twenty-five  to  thiftv  feet 
in  width  and  macadamized,  and  witnont  a 
fence  upon  either  side  of  it.    At  the  cnariv 
in  question  there  are  two  main  tracks  of  tlie 
railroad,  one  called  the  east-boand  snd  th» 
other  the  west-bound  trade,  and  five  oltar 
tracks,  two  on  the  south  dde  of  the  flirt* 
bound  track,  and  three  oo  the  DOfth  sidi  fli 
the  west -bound  track. 

The  plaintiff,  on  the  18th  day  of  Miic^ 
1886,  went  from  Jersey  City  to  the  com^ 
farm,  over  this  county  road,  in  a  foar-whewi 
buggy  or  phaeton,  having  a  top  or  hood  tbrt 
could  be  let  down  or  raised.  He  lesdiad  tti 
county  farm,  crossing  the  railroad  tnwhi  rt 
Secaucus  Station,  between  6  and  7  o'dockb 
the  evening  of  that  day,  and  started  hsdkH 
Jersey  City  about  6  o'clock.  As  hi  % 
proached  the  station,  oo  his  retiini»  sitlll| 
in  his  buggy,  with  the  top  ap,  and  Bovhl 
at  an  easy  gait,  be  observed,  about  fiflHI 
minutes  after  8  o'clock,  at  a  distaaos  ef  AM 
hundred  feet  or  less,  a  train  of  fkelglit  en 
drawn  by  a  locomotive  engine,  oomiiffM 
the  defendant's  road  from  the  west  Til 
train,  just  before  reachinff  thejpo*at  vhai 
the  county  road  croeied  the  railroad  tatl% 
was  severed  by  the  direction  of  thon  m 
diarge  of  it,  the  engine,  with  the  tiwhl 
cars  next  to  it,  going  ahead  ofsr  a  svM 
into  the  railroad  yard,  while  tiie  oUmt  — 
twelve  in  number,  with  a  caboose  i  " 
to  them,  making  what  is  called  a  * 
switch,"  were  left  to  fbllow,  by  teir 


momentum,  without  being  onntrolled 
wise  than  by  ordinary  brakes.    Whea  the  fl» 

§ine  and  cars  constituting  the  flisi  secUsi  ■ 
le  train  passed  the  county  road,  then  nil 


a  gap  between  the  two  secticms  of  the 
train,  the  rear  section  being  about  alailif  M 
behind  the   other  and   passlaf  "^ 


ant  oeeatUmed  by  the  netfttoeneeof  a  eo-terwmt,  we  i  raflrood  (mdlr,  see  note  to  Ooottesntsl 
iioCstoHoughv.TtozasftP.R.Oo.28eeU.  l8tead,S4:  4M, 

A»U>damaoeBf<^%mwmalinSuiryfromnetiiloenee^\    A»  to  retponeOiQUy  ef  wtaeter 
see  noCs  to  Pwmsylvsnia  Oo.  v.  Boy,  16: 141.  i  futneee  and  eompetenew  ef  eo-si 

Aeto  core  amd  preeauUon  neeeeeary  la  onmlna  a  \  Wabash  B.  Oo.  v.  MoDanlels,  flh 
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ooonty  road  at  the  rate  of  about  ten  miles  an 
hour.  The  plaintiff  attempted  to  cross  the 
railroad  tracks  as  soon  as  the  engine  and  the 
cars  attached  to  it  had  cleared  the  county  road. 
There  were  neither  gates,  lights  nor  flagmen 
at  Uie  crossing.  There  was  no  light  on  the 
front  car  of  the  rear  sectiot^  of  thirteen  cars 
when  tiiey  reached  the  crossing.  The  only 
light  upon  the  cars  of  that  section  when  they 
reached  the  crossing  was  in  the  caboose. 
Before  reaching  the  crossing,  a  brakeman  on 
the  rear  section  had  a  lantern  that  was  placed 
oii  the  platform  at  the  rear  end  of  the  first 
car  of  tmt  section,  which  platform  was,  how- 
ever, two  feet  bel(  w  the  roof  of  the  car.  This 
light  was  extinguished  by  the  wind  before 
the  rear  section  of  the  train  reaciied  the  cross- 
ing. After  the  plaintiff  got  on  the  railroad 
tracks  with  his  buggy,  but  before  reaching 
the  east-bound  main  track,  he  discovered  the 
cars  constituting  the  rear  section  of  the  train, 
distant  but  a  few  feet,  coming  down  upon  him 
and  too  close  to  be  avoided.  The  train  hit 
his  buggy,  entirely  destroying  it  and  serious- 
ly if  not'permanentlv  injuring  him. 

Upon  substantially  these  facts,  about 
which  there  could  not  be  any  dispute,  the 
court  instructed  the  Jury,  as  matter  of  law, 
that  the  Railroad  Company  was  negligent  in 
respect  to  its  duty  to  persons  traveling  upon 
the  public  road  in  question ;  and  that  the 
plaintifiT  was  entitled  to  recover  damages  for 
any  injuries  sustained  by  him  as  the  result  of 
such  negligence,  unless  it  appeared  that  he 
contributed  to  such  injuries  by  his  own  care- 


[471|  It  is  contended  that  the  court  erred  in  not 
submitting  to  the  jury  the  issue  as  to  defend- 
ant's negligence.  Undoubtedly,  questions  of 
negligence,  in  actions  like  the  present  one,  are 
ordinarily  for  the  Jury,  under  proper  direc- 
tion as  to  the  principles  of  law  by  which  they 
should  be  control  lea.  But  it  is  well  settled 
that  the  court  maj  withdraw  a  case  from  them 
altogether  and  direct  a  verdict  for  the  plain- 
tiff or  the  defendant,  as  the  one  or  the  other 
may  be  proper,  where  the  evidence  is  undis- 
puted or  is  of  such  conclusive  character  that 
the  court,  in  the  exercise  of  a  sound  judicial 
discretion,  would  be  compelled  to  set  aside 
a  verdict  returned  in  opposition  to  it.  Phos- 
nix  Im,  €o.  ▼.  Da&Ur,  106  U.  8.  80,  82  [27: 


65.  661 ;  Grigg$  v.  HouiUm,  104  U.  8.  658 
[26 :  8401 ;  BandaU  v.  BaUinyrre  A  0,  R,  Co. 
109  U.  8.  478,  482  [27 :  1003.  10051 ;  Anderatm 
County  Qmn,  ▼.  Beal,  118  U.  8.  227.  241 
^:  966,  9711 ;  Schojield  v.  Chicago,  M.  dt  8t. 
P.  B.  Co,  114  U.  8.  616.  618  [29:  224, 
225] .  *  It  would  be  an  idle  proceeding, "  this 
court  said,  in  Iforth  Pennttyhania  R  Co,  v. 
Commercial  Bank,  128  U.  8.  727,  788  [81 :  287, 
288] , "  to  submit  the  evidence  to  the  jury  when 
they  could  justly  find  only  in  one  way."  In 
the  present  case,  it  was  incumbent  on  the 
plaintiff,  as  a  condition  of  his  right  to  recover, 
to  prove  that  the  defendant  was  ^niilty  of  neg- 
ligence, resulting  in  his  being  injured,  and, 
that  issue  being  in  his  favor,  he  was  entitled 
to  a  Terdict  unless  it  appeared  that  his  own 
negligence  substantially  contributed  to  his 
injury.  If  the  evidence  was  so  conclusive 
against  the  defendant  upon  the  question  of 
its  negligence  that  the  jury  could  not  lea- 
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sonably  find  to  the  contrary,  it  was  competent 
for  the  court,  within  the  doctrines  of  the 
cases  above  cited,  to  so  instruct  them,  leaving 
the  jhry  to  determine  the  question  of  the 
plaintiff's  negligence,  in  respect  to  which 
the  evidence  was  confiicting. 

The  inquirr,  therefore,  is  whether  the  court 
erred  in  holaing,  as  matter  of  law,  under  tlio 
evidence,  that  the  defendant  was  guilty  of 
negl igence.  Upon  this  question  we  entcrtai  n 
no  doubt.  While  those  using  a  public  high- 
way are  under  a  duty  to  keep  out  of  the  wuy 
of  railroad  cars  crossing  it.  and  to  exercise 
to  that  end  such  care  as  the  circumstancoe 
make  necessary,  the  railroad  company,  in 
moving  cars  upon  its  road,  is  bound  to  observe 
like  care  towards  those  who  while  traveling 
upon  such  highways,  whether  on  foot  or  in  4731 
vehicles,  are  obliged  to  pass  oyer  its  tracks. 
The  right  of  a  railroad  company  to  the  use 
of  its  tracks  for  the  movement  of  engines  and 
cars  is  no  greater  in  the  eye  of  the  law  than 
the  right  of  an  individual  to  travel  over  a 
highway  extending  across  such  tracks.  The 
former  is  granted,  subject  to  the  condition, 
necessarily  implied,  that  it  shall  be  so  used 
as  not  unreasonably  to  interfere  with  or 
abridge  the  latter.  The  obligation  to  uso 
one's  property  in  such  a  maimer  as  not  to  in- 
jure that  of  others  rests  equally  upon  corpo- 
rations and  individuals.  The  duty  of  rai Iroad 
companies  whose  tracks  cross  public  high- 
ways at  grade  to  give  warning  to  those  trav- 
eling upon  them  has  been  under  consideration 
in  many  adjudged  cases.  When  the  subject 
is  regulated  by  statute  it  may  not  be  difficult,, 
in  a  particular  case,  to  determine  whether 
the  railroad  company  has  performed  its  duty 
in  that  regard  to  the  public.  If  there  be  no 
statute  prescribing  in  what  mode  the  neces- 
sary warning  shall  be  given  when  a  train  of 
cars  is  appruiching  a  public  highway  cross- 
ing a  railroad  track  at  grade,  the  questioc 
of  negligence  must  be  determined  by  the  spec- 
ial circumstances  of  each  case.  In  some  lo- 
calities, in  thickly  settled  communities, 
greater  vigilance  and  more  safeguards  ar^ 
required  upon  the  part  of  the  railroad  com- 
pany than  .would  be  necessary  in  other  lo- 
calities. What  would  be  due  care  in  one 
locality  might  be  negligence  in  another. 
A  very  hi^rh  degree  of  caution  and  circum- 
spection is~  required  under  some  circumstan- 
ces. Without  attempting  to  formulate  » 
Eneral  rule  applicable  in  every  case  of  in- 
ry  to  person  or  property,  it  is  sufficient 
re  to  say  that  Uie  severing  of  defend  ant '» 
train  of  cars  in  the  night  time,  leaving  » 
part  of  them,  uncontrolled  otherwise  than  by 
ordinary  brakes,  to  run  across  a  public  high- 
way, at  grade,  without  some  warning,  by  a. 
flagman,  or  by  bell  or  whistle,  or  in  some  other 
effective  mode,  that  they  were  approaching, 
was  in  such  obvious  disregard  of  the  rights- 
of  persons  using  that  highway  that  the  court 
was  justified  in  saying,  as  matter  of  law, 
not  simply  that  such  facts  were  evidence  of 
negligence,  but  constituted  negligence,  upoik 
tJie  part  of  the  Company.  It  was  justified  in 
so  instructing  the  jury,  because  everyone  [474] 
knows,  and  therefore  the  court  below  knew, 
that  such  use  of  the  defendant's  tracks  where 
they  croBsed  the  county  road  unnecessarily 
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endangered  the  safety  of  anyone  who»  at  the 
time,  crossed  the  railroad  tracks  while  travel- 
ing on  that  hiffhway.  The  county  road  upon 
which  the  plaintiff  was  traveling  was  not,  it 
is  true,  much  used  by  the  general  public. 
But  that  fact  only  affects  the  degree  of  care 
the  defendant  was  bound  to  observe,  and  does 
not  establish  a  right  to  have  its  cars  approach 
the  crosbiue,  where  the  plaintiff  was  hurt, 
and  over  which  the  public  were  entitled  to 
pass,  as  if  there  were  no  highway  there  at  all. 
The  court,  in  our  judgment,  did  not  err  in 
holding,  as  matter  of  law,  upon  the  undis- 
puted facts  in  the  case  that  the  defendant 
was  giiilty  of  negligence  in  the  particulars 
to  which  we  have  aaverted. 

The  next  question  is  as  to  the  instructions 
relating  to  tne  alleged  contributory  negli- 
gence upon  the  part  of  the  plaintiff.  In 
Baltimore  A  P.  R,  Ch.  v.  Jonei,  95  U.  8. 
489,  442  [24:  506,  507],  it  was  said  that,  where 
the  damage  was  occasioned  entirely  by  the 
negligence  or  improper  conduct  of  the  com- 
pany, the  plaintiff  is  entitled  to  recover ;  but 
that,  where  **  the  plaintiff  himself  so  far  con- 
tributed  to  the  misfortune,  by  his  own  neg- 
ligence or  want  of  ordinary  care  and  caution, 
that,  but  for  such  negligence  or  want  of  care 
and  caution  on  his  part,  the  misfortune  would 
not  have  happened,  **  he  could  not  recover. 
So,  in  Chicago,  B,  1.  A  P.  B.  Go.  v.  Houston, 
95  U.  S.  697,  702  [24:  542,  543],  which  was 
an  action  for  damages  against  a  railroad  com- 
pany, upon  the  ground  of  negligence,  it  was 
said:  **The  failure  of  the  engineer  to  sound 
the  whistle  or  ring  the  bell,  ii  such  were  the 
fact,  did  not  relieve  the  deceased  from  the  ne- 
cessity of  taking  ordinary  precautions  for  her 
safety.  Negligence  of  the  company's  em- 
ployes in  those  particulars  was  no  excuse  for 
negligence  on  her  part.  She  was  bound  to 
listen  and  to  look,  before  attempting  to  cross 
the  railroad  track,  in  order  to  avoid  an  ap- 
proaching train,  and  not  to  walk  carelessly 
into  the  place  of  possible  danger.  Had  she 
used  her  senses,  she  could  not  have  failed 
both  to  hear  and  to  see  the  train  which  was 
coming.  If  she  omitted  to  use  them,  and 
walked  thoughtlessly  upon  the  track,  she 
was  guilty  of  culpable  negligence,  and  so 
far  contributed  to  her  injuries  as  to  deprive 
her  of  any  right  to  complain  of  others.  ** 
Again,  in  Kane  v.  Northern  Cent.  B.  Co.,  128 
U.  S.  91,  94  [82:  889,  841],  which  was  an 
action  by  an  employ^  of  a  railway  company 
to  recover  damages  for  personal  injuries  al- 
leged to  result  from  its  negliffence,  this  court 
said  **  that  an  emplo]^6  is  guilty  of  contribu- 
tory negligence,  which  will  defeat  his  right 
to  recover  for  injuries  sustained  in  the  course 
of  his  employment,  where  such  injuries  sub- 
stantially resulted  from  dangers  so  obvious 
and  threatening  that  a  reasonably  prudent 
man,  under  similar  circumstances,  would 
have  avoided  them  if  in  his  power  to  do  so. " 
See  also  Diitria  of  Columbia  v.  McEUigoU, 
117  U.  &  621,  688  [29:  946,  949].  These 
principles  are  applicable  to  the  issue  in  this 
case  as  to  contrioutorv  negligence. 

The  jury  were  told  that,  while  it  was  the 
duty  of  ihe  Railroad  Company  to  exercise 

great  csie  to  warn  travelers  on  a  public 
ighwsy  at  approaching  trains,  it  was  an 
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equally  imperative  duty  in  travelen  to  n 
ercise  the  same  degree  of  care  to  avoid  m 
keep  off  the  railroad  tracks  whoi  tadm  m 
approaching  and  crossing ;  that  if  the  plsli 
tiff  advanc^  to  and  upon  the  tracks  off  fk 
railroad  without  the  exercise  of  sndi  caitft 
discover  the  approach  of  trains,  or  sttonplH 
intentionally  to  pass  in  front  of  a  train  wAk 
dangerous  proximity,  he  was  guilty  of  nm 
ligence ;  that  when  at  a  safe  distance  fromtt 
tracks^,  where  the  opportunity  of  seeing  «■ 
best,  it  was  his  duty,  especially  in  viewil 
the  dangerous  character  of  this  croesiiic,*^ 
stop,  look  up  and  down  the  road  and  iMi 
for  trains ;  and  that  if  he  did  not  so  itaf^ 
look  and  listen,  he  was  guilty  off 
ness ;  that  if,  after  crossing  thelflirstor 

track,  the  plaintiff,  by  the  exercise  off 

care,  could  have  discovered  the  appniachll 
the  train  which  struck  him,  he  was  guilty  il 


carelessness  in  not  discovering  it  and  stop* 
ping  short  of  the  east-bound  track ;  that  III 
jury  must  judge  of  the  plaintiff's opportaH^ 
of  seeing  whether-  standing  cars  wen  is  m 
way,  and,  if  they  were,  whether  he  oosHi 
have  seen  over  tiiem  by  standing  up  is  Hi 
carriage ;  that  if  he  could,  he  shovud  Im 
stood  up ;  that  of  all  this  the  Jury  most  Jitof  j 
and  that  if  they  found  from  the  evidaiee  M ' 
the  plaintiff  was  guilty  of  such  oeffligHMl' 
he  could  not  recover.  Whatever  <»JeclM| 
the  plaintiff  may  have  arjp;ed  agaimt  ttMI- 
instructions,  surely  the  de&ndant,  npos  K 
issue  as  to  the  plaintiff's  neffligeno^  waaip 
prejudiced  by  what  was  thus  add  hw  mii 
court  to  the  Jury.  The  jury  hava  fooiialM; 
the  plaintiff  was  not  guil^  of  contribly 
negligence.  That  questiim  was  praprijf 
submitted  to  them  upon  all  the  eridsM^ 
which  was  contradictor}',  and  as  no  cnvilj 
law,  in  reference  thereto,  was  oommittri  m 
the  prejudice  of  the  defendant,  ws  haft  li, 
authority  to  review  their  flndiiiff  In  tint  a*^ 
spect.  Parsons  ▼.  Bedford,  28  U.  8.  8 
488,  447  [7 :  782,  7871 ;  New  Tefk  OmL  4^ 
B.  B.  Go.  ▼.  IMofff  100  U.  8.  Si  »  " 
581,  584]. 

It  is  assigned  for  error  that  the  oont  a* 
lowed  the  plaintiff,  against  the  objeotks  rf 
the  defendant,  to  prove  that  the  higiiwiy  M 
question  was  established  before  the  lailml 
was  constructed.  We  do  not  presams  IK 
this  fact  was  at  all  important  in  the  CMI. 
When  the  witness  was  asked  whsthsr  ttl 
public  highway  was  there  before  tho  iaili«i 
the  court  properly  observed  that  the  imioirf 
bility  of  the  defendant  was  not  incmsedtl 
diminished,  whether  the  fact  was  ons  «9 
or  the  other.  But  it  permitted  the  witoMH 
be  asked  whether  the  county  road  was  sa  flU 
and  well  -established  highway.  The  qmrtlfl 
was  then  changed  into  an  inquiiy  ilBp|fJ| 
to  how  long  tnat  highway  Lad  bsei  mM 
lished.  The  witness  answered  thai  It  wM 
over  it  in  1857.  The  object  of  this  JM 
was,  as  we  suppose,  to  show  thai  tte  mmI 
ant  could  not  m  ignorant  of  the  fMittaj 
the  crosslnff  in  question  there  was  ft  pwjj 
highway,  in  that  view  the  evidence^  wffp 
not  important,  was  not  incompetent  IW 
was  no  dispute  as  to  the  existenet  of  m 
county  road  as  a  public  highway,  and  «W 
the  witness  said,  even  if  inoompetSBt  is  •# 

Itllbl 


im. 


DoLAH  ▼.  JmnxmoB. 
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dcnce,  could  not  poasiblj  ha^e  affected  the 
fi»alt.  Another  error  aasifi^ned  is  the  refusal 
of  the  court  to  allow  prooi  by  the  defendant 
of  the  fact  that  the  manner  in  which  the 
plaintiff  crossed  the  railroad  tracks,  between 
•ix  and  seven  o'clock  in  the  evening,  on  his 
way  from  Jersey  City  to  the  county  farm, 
fibowed  negligence  upon  his  part,  rlainly, 
this  evidence  was  irrelevant.  It  did  not,  in 
any  wise,  illustrate  the  issue  as  to  whether 
tfae  defendant  was  guilty  of  negligence,  or 
whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence  two  hours  later  in  the  even- 
ing, when  the  plaintiff,  returning  from  the 
county  farm,  attempted  to  cross  the  railroad 
tracks. 

At  the  trial  below  the  plaintiff  recalled  a 
witness,  Stewart,   in  rebuttal,    and  was  per- 
mitted, against  Uie  objection  of  the  defend- 
ant, to  propound  this  question :    **  Did  Mr. 
O'Brien  tell  you  that  niffht  what  speed,  in 
hfa  judgment,  the  train  uiat  hit  the  Doctor 
was  moving  at  the  time  it  hit  him?"    The 
answer  was:    ^'Tes;  he  said  about  sixteen 
miles  an  hour,   positively."    The  action  of 
the  court  in  permitting  this  question  and 
answer  is"  assigned  for  error.    O'Brien  was 
the  defendant's  night  jrardmaster  at  the  sta- 
tion and  had  testified  in  chief  for  defendant 
thai  the  rear  section  of  the  train,  when  it 
crossed  the  county  road,  was  going  about  ten 
miles  an  hour.    He    denied,  upon  cross-ex- 
amination, that  he  said  to  Stewart,  the  night 
of  the  accident,  that  the  rear  section  of  the 
train  was  moving  at  the  rate  of  fifteen  miles 
an  hour,  or  that  ne  used  words  to  that  effect. 
The  object  of  the  evidence  to  which  the  de- 
fendant objected  was  to  impeach  the  credi- 
bility of  O'jBrien.     It  was  competent  for  that 
purpose.     But  if  it  was  not,  the  admission 
of  it  is  not  ground  for  reversal.    Whether  the 
train,  when  it  struck  the  plaintiff's  buggy, 
was  going  at  the  rate  of  ten  or  sixteen  miles 
an  hour,  the  court  rightly  held  the  defendant 
guilty  of  negligence,  leaving  the   jury  to 
oetermlne,  upon  the  evidence,  the  question 
d  plaintiff's  contributory  negligence. 

We  pereeite  na  mror  in  thajvdgment,  and  it 
iBt^ffirmed, 

THOMAS  DOLAN,  Appi., 
ABRAHAM  Q.'  JENNINGS. 


HENRY  R  EIBBE  bt  al.,  AppU.^ 

ABRAHAM  G*  JENNINGS. 
(Bee  8.  C  Beporter^  ed.  885-888.) 

Omimon  io  bring  in  partiei  to  appeal ,  effect  of. 

In  the  abeenoe,  for  four  yean  after  appeal  by  de- 
fendaoti  from  deoree  in  favor  of  plaintiffs,  of  an 
order  notifyinir  the  representatives  of  a  deceased 
oo-plalotfff  to  beoome  parties,  or  of  an j  appear- 
ance by  theni,  this  ootirt  has  no  juriadiotlon  of 
the  appeal;  it  is  too  late,  after  four  years,  to  core 
tibe  deifeot* 

[Nos.  265,  266.] 

Jf^Md  Mareh  $6.  1891.    Decided  March  SO, 

1891. 


APPEALS  from  a  decree  of  the  Circuit  Court 
of  the  United  Stotes  for  the  Southern  Dis- 
trict of  New  York  awarding  damages  for  tha 
infringement  of  letters-patent    Dismiimd, 
The  facts  are  stated  in  the  opinion. 
Mr.  John  R,  Bennett  for  appellant!. 
Mr.  A.  V.  Brieaen  for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

■  These  are  appeals  from  final  decrees  ren- 
dered in  the  Circuit  Court  of  the  United  States 
for  the  Soutliem  District  of  New  York, 
awarding  to  Abraham  G.  Jennings  and  War* 
ren  P.  Jennines,  complainants,  damages 
against  Thomas  Dolan,  of  Philadelphia,  and 
Kibbe,  Chaffee,  Shreve  &Co..  of  New  York, 
for  the  infringement  of  letters- patent  No. 
218,082  for  lace  purling.  A  design  patent 
No.  10,448  for  a  design  for  fringed  lace 
fabric  was  also  prooeeoed  on  in  the  bills  of 
complaint,  but  was  held  not  to  have  been 
infringed  by  defendants.  Final  decrees  were 
rendei^ed  in  each  suit  in  favor  of  Abraham 
G.  Jennings  and  Warren  P.  Jennings  against 
Dolan  and  Kibbe  et  cU.,  respectively,  on  \h» 
12th  of  February,  1887. 

On  the  25th  of  March,  1887,  a  petition  for 
appeal  was  filed  in  each  case  on  behalf  of 
the  defendants,  entitled  **  Abraham  G.  Jen- 
nings, survivor  of  Abraham  G.  Jennings 
and  Warren  P.  Jennings, "  and  against  Dolan 
and  Eibbe  etal.,  and  the  appeals  were  al* 
lowed. 

The  bond  in  No.  265  was  approved  March 
10, 1887,  and  entitled  *^A.  Q.  Jennings,  Surviv- 
ing Complainant  in  A.  O.  Jennings  and  W.  P. 
Jennings  ▼.  Thomas  Dolan, "  and  recited  that 
Dolan  and  his  sureties  were  **  held  and  firmly 
bound  unto  the  above  named  complainants 
in  the  sum  of  thirty-five  hundred  dollars,  to 
be  paid  to  the  said  complainants. "  The  cita- 
tion ran,  ''to  Abraham  G.  Jennings,  surviv- 
ing complainant,  etc,"  and  was  served 
March  24,  1887. 

In  No.  266  the  bond  was  entitled  **A.  G. 
Jennings,  Surviving  Complainant  in  A.  0. 
Jennings  and  W.  P.  Jennings  v.  Henry  R. 
Kibbe,*'  and  the  other  defendants,  and  recited 
that  the  persons  signing  were  **  held  and  firmly 
bound  unto  the  above-named  A.  G.  Jennings 
and  W.  P.  Jennings  in  the  sum  of  twenty- 
seven  hundred  dollars,  to  be  paid  to  the  said 
A.  G.  Jennings  &  W.  P.  Jennings."  This 
bond  was  filed  March  10,  1887.  The  citation 
ran  to  **  Abraham  G.  Jennings,  surviving  com* 
plainant,  etc.,"  and  was  served  March  24. 

The  bills  commenced  ''Abraham  G.  Jen- 
nings and  Warren  P.  Jenninirs.  doing  busi- 
ness at  the  City  of  New  York,  County  and 
State  of  New  York,  and  citizens  of  the  State 
of  New  York,"  and  set  up  that  Abraham  G. 
Jennings  and  Warren  P.  Jennings  were  "the 
sole  ana  exclusive  owners"  of  the  patents  in 
question.  It  nowhere  appeared  from  the 
pleadings,  proofs,  proceedings  or  decrees 
that  the  complainants  claimed  to  own  or  did 
own  the  patents  as  partners,  though  there 
was  some  evidence  that  there  was  a  firm 
styled  A.  G.  Jennings  &  Son,  or  A.  G.  Jen* 
nings  &  Sons,  or  Jennings  &  Co.    Sundry 


1liyrm.^AM  to  parties  in  srror^  toho  necessary* 
nots  to  Owlngs  v.  Kinoannon,  S:7S7. 

1S9  U.  & 


Oniy  parties  to  record  can  be  heard  on  appeal  or 
writ  of  error.   See  note  to  Harrison  v.  Nixon,  0:901. 
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478-480  BuTRBa  ConRT  of  tsi  UvrrKD  Btath. 

Itcensee  were   put  tn   eridence,   deacribing 

Abnlikm  O.  Jennings  and  Warren  P.  Jen-  *bo  I 

nings  u  the  ownen  of  Uw  ptil«nta  and  the  ^|^ 

gnntinft  of  tho  llcenaea  accOTdiogly.    Tlie  ">"  <" 

death  ol  Warren  P.  Jeoninga  waa  not  iug- 

gested  OB  the  record  b;  the  appellanta,  except  [No.  SSL] 

M  the  tltlea  to  the  petitlims  for  appeal  and  ArfutdManhJO.lSSl.  IhetdtiMattkaajM 

the  bonds  on  appeal,  and  thedlrectiMUof  the 

citations,  might  be  conaidered  as  auch.    But  TK  ERROR  to   the   Clicalt   Oooit  a<  I 

we  nnderstand  hiB  death  aft«r  decree  to  be  X  United  BtatM  for  the  District  of  Mi  tuft 

Goooeded.    No  order  was  procured,  directed  aetta  to  review  a  Judgment  agaiut  artiiili^ii 

to  the  proper  repreaentatlTea  of  the  estate  of  Ion  for  a  daimagalDsl  the  intestate.    Aftm 

Warren  F.  Jennlnga,  or  notifying  them  of 

me«peal.  nor  have  they  voluntarily  ap-  g^^^^^  ^^  ^^  ^^^^  ^^^^^^ 

^Tproper  coune  of  proceeding  upon  thi»  ,  Jhe  present  action  wm  brought  Anrill 

•ubject  hibeen  wholly  disregaacA    Bev.  1,886.  la  the  Superior  Court  of  Bu^6cjWj 

Stat.  8969;  Act  March  5.  ISTsfg  B  (18  Stat.  JiT?"^^^^!;  S:."^'*?'t^ 

470)  ;*Rule  18.    So  far  u  dl«l^  by  these  ''^""^^L,"*  «£»'«  ^  *^'?u^-  VfTjJ 

recirda,  the  cauae  of  action  did  not  on  the  I""  ^e««»l  ?f^'  *?i'?Sl "".  ^'''1"! 

death  rf  one  of  the  complainants  survive  to  l?JZ?'iJ!i"i°V'?^'?nLJ^^ 

the  other,  nor  could  therS  have  been  nor  waa  Brown  Snyder.  Ita  object  wu  to  recom  * 

there  any  aeverance  between  Abraham  G.  ?^  "i  ?,'«^"'^tj**> '"^ '''*P^  J?'2 

Jenninga  and   the   legal   represenUtlTes  of  ^y".  "i!,' w"^  n'*"^'a^'''.^^^?-  S?.*^ 

WarrS^P.  Jennioga;    nor  cfo  we  think  that  '■  ^}^^,^^,  ^'l'™^"'!"'  ^,^'222? 

the  defect  can  nowU  cured.    More  than  four  ^J,  ""^ '"Jf.'  ^°'  {^  .^^^  "'J**  ^"^ 

years  have  elapsed  since  the  final   decrees  }""  "^°'»  "•«  declwation  alleged  wm  an* 

were  entered,  aSdae  we  have  never  had  iur-  l"/?'^  "^fJ"*?*?"*^  '^'J"",r!P',',''.£*" 

ladiction  over  the  legal  repreaentatives  of  the  ^'^^■,,  ^^  ^^^^  "^'r*  V.'  **  K 

deceased  complainaSt.  it  is  impossible  for  tenai   al  egat^  of  the  dedai«I«^   Tftj 

«s  to  obtain  it  now.  case   having   been   removed   f roro  tbs  *» 

In  Snichrbodcer  L.  Ini.   Cb.  v.  ftwfieton,  J?'"^,'^  their  pet.blpn,  upon   the  gmradrf 

118  U.  8.  830  [20 :  438],  after  Judgment  had  "^^  ^'™^  '='"^?S'P  "'.^f^iSJ^iS^' 

been  rendered  here  reversing  the  Judgment  «^,  '■'  "«  <=^'^  l*!"'  "  "•  <><*<*■  T«* 

Iwlow,    which  h»d   pasBod   in  favor  ol    the  '™;     ^,  ,         ^v     o^t   _.  tv.       v_  .mi 

plaintiffs  below    the  court  discovered  that  „^*  »*''?'  m  «»  »«  of  December,  IM 

the  writ  of  errot  waa  sued  out  and  citation  J^'*  "■  ^}^^  ""  "*"«?  ."A,'"^  ^ 

directed  and  served  against  only  one  of  those  ?^  ^"?J  '*'>*';■  "  2"'*^.?'*'''*'^^'?,'^ 

plaintiffs,  and  that  tlie   preliminary  appeal  ">«  !*«"!?'?  1'  ^  V"  U""""""! ^^'«» 

Sond  waa  made  to  him    alone.     The   auper-  Snyder,  the  clroumstancea  of  such  d^lM 

sedeas  bond  was,  however,  eiecutod  to  all  fP^  ?■'*  promiM* '"  "j'"™  thereto.    OliJ» 

the  plaintiffs  and  the  subsequent  proceodinjts  '"«"  having  been  made  to  her  oompeteagja 

generally  bore  a  plural   title.     The  special  "  "*,^.«Mj;  »•«*"  ^^  **»«  *=V^  "  "*? 

circumstancesof  the  case  wereheldtoJuBtify  °l  plsintlfra  counsel   waa  withdrawn  tm 

the  amendment  of  the  writ  of  error  and  the  ^^  J'^T.^f J?°w''"f*T,^'i*f^'^*''A 

Issue  of  a  new  citation.  '^'^^  18.  l***.  «»''?  ^    UthtA  lendnl 

In  Jfa«n  v.   UniUd  BtaUt.  186  U.  B.  881  ^""e  proper  court  her  "sJIkmHo"^*; 

[34:  845],  the  application  to  amend  being  o*""    <>*    atoinistratrix.    The   nainitte 

made  more  than  two  yeara  after  the  entry  ol  ""  accepted  on  the  same  dM,  and  thi  *■ 

Judgment,  and  the  omitted  parties  being  in  [e°dMit  In  enor  appointed  adminiitrttor]* 

no  way  in  court,  the  application  waa  denied  *«^,  »*»■    On  the  let  day  of  Juaa,  1« 

and   the  writ   of    error  dismissed.     AM  v.  J'*?'*'-"  """^  admlninrator  A  i»^  sj^ 

IVoftw,  138  U.  S.  325  [82:  4371.  filed  a  written  motion  aaking  leave  to  M 

We  are  compelled  to  hold  the  objection  In  widprMecute  the  action  in  place  of  HiA 

'-'-'    -    -T   inrisdlction,    and    th»   appeaii  f-  }^^^\  reslgnai.     TWamotioB  wia^ 

I'ligj  lowed  by  tho  court    as  of  December  lit  1H( 


ESTHER  S.  SNTDER  bt  al.  ,  Pl/k.  {n  Brr.,   as  a  wltnen  In  behalf  of  Fiedler,  admiab- 

p.  trator  de  Ixmit  non.  to  testify  against  th*  d^ 

EMIL  V.  FIEDLER.  Administrator  de  Bonii  tendants  in  respect  to  toansactlons  of  hmll 

turn  of  FBiHom  J.  Likbsoh,  Deceased.        "id  husband  with  Snyder,  and  to  atam^ 

by  the  latter  to  them  tending  to  suMala  Hi 

(Baa  B.a  BepoiteT'i  ad.  flMBOJ  cause  of  action  aet  out  in  the  rf--'— '- 


An  adminMratrlz  who  has  oommenoed  an  action   Statements,   unleis   called   bj    tfa^D,  at  1^ 

Hois.— .^  to  eompeltTiev  of  mttnaaa  <n  TTiMtd  [  <m«  may  b<.—aes  note  tonnttedStatasT.BaltilfeM 

(au«.~Me  no<s  to  Tanoe  v.  Oampbell.  IT:  IS8.  j  Mom  btttteen;  vhan  attormg  wA  bs  csavAf  k 

Ttatpenon*  HHnOy  tndUMt  ttMnot  bt  (DttrMMa    UMm:  hou  long  prMbga  nnalfcaia   m»  «■> 
fortaehoOut;  ex^nillon*  to  a»  mto,'  whm  «ctfi  eT I  Blaoktran  v.  Ctawtoid.  IBs  W 

SIS  utu.& 


Ml  IXncAH  T.  HcCall. 

■Ind  to  tmtUj  thereto  br  the  court.    The  DICK  DTHfCAN,  Jjyt., 

Wmlcio  WM  onmitA,  and  abe  wu  per-  e. 

AMd  to  teitlff  M  to  tbo«  traniactioM  and  t.  P.  MoCALL,  Sberiff  of  Bzzas  Oomn. 

lilMiMiili     Her  teUimon J  was  material  and  Txzab, 

ht  WM  tbe  obI  J  witnefli  called  by  the  plain- 

LUmIi.  and  that  tbU  paraent  should    be  l   The  United  Btata  dnrolt  ooort  mar  proptriy 

Mnctol.    There  naa  a  rerdict  and  judgment  aecUiieU>iDteTfei«t7hat)eai<Mri>ua,lD>dTanoa 

hbnr  of  the  plaintiff,  Fiedler,  adminlitaa-  of  ttasctaieooiirts,  todtaoharveoneoonvIaMdot 

Ml4lif»itnan,  to  9fl.f61  miiTdarltiaMBteoouitwhfobbaajuiiadKitioDOt 

toepenoQandoffeaM,  Kod  vhossemira,lf  any, 

H.  «     ■.       w*.  ^   n  t       t  L.^m  ■  mar  be  eotteoied  br  appeal  to  the  state  ODurtof 

Mr.  JsAwh  D.  B«U  for  nlaJntlffaln  error.  Appeaia 

*'»^^*T»«*w««"  tor  defendant  in  j.    Tlwdoolrioii<rftbeitatBoonrt«onttaqueiilon 

*(*•  aa  to  what  are  the  lam  of  a  State  la  binding  upon 

tlioae  otlbe  Uolted  States. 

.   WbetberoertalD  natutea  of  a  State  hare  or  have 

not  blndlns  force,  It  la  for  the  Btata  to  detennlDe. 

■p  JiuUm  Hk^ui  HbIIvmhI  thfl  nnintnn  and  that  determlDBtlon  In  ttielf  ISTOlna  nolo- 

il^W^  HMlMi  dellTOrea  tne  opinion  ^^,^0000  of  Hie  ConWltiitton  of  the  United  BMtea, 

mjMtoan.       ,.._,.,  -^  ._           _  and  laMM  do  fedeial  queiUon  sItIcc  the  ootirti 

Ii  the  oHirta  Of  the  United  States  00  person  or  the  Dnitad  state,  jurtodlottoa. 

Mbeeicludedaaa  witness  in  a  ciril  action  — 

trnano  of  beinx  "apart;  to  or  interested 
hae  iMue  tried/'  except  "that  In  actions 
if  «t  a^inat  executors,   administrators  or 

n^tatt  in   which  judgment  may  be  ren-  ,^    ^uurioi  me  uuncu  di«i«i  lur  tue  new- 

M  tot  or  against  them,  neither  party  shall  „n  District  of  Teias  denying  a.  writ  of  habeas 

k  allowed  to  teatity  against  the  other,  as  to  corpus  for  discbarge  from  custody  of  Dick 

^ttansactiop  with  or  statement  by  tho  tea-  Duncao,  convicted  of  murder  in  the  District 

to,  latesUte  or  word,  unless  called  to  tea.  Coait  of  Maverick  County,  Texas.     Affirmed. 

lilj  thereto  by  the  opposite  party  or  required  '                 ^" 

bMff  thereto  by  the  court. "^Hev    Stat.  BtaWmeot  by  3tr.  Ghitf  Jvttiee  Fuller: 

lit  B58;lSStat.cWp.  IM,  p.  588;  18  Stat.  Dick  Duncan  was  indicWd  by  ihegrandluiy 

^  MO,  8  8.  p.   851 ;  Id.   chap.    113,  p.  „,  Maverick  County.  Texas,  for  the  crime  o"! 

m.    HU  exceptiM  has  no  application  in  murder,  and.  having  been  arraigned,  was  tried 

»•  peant  case.     Upon   the   acceptance   of  ij,  ^^^  district  court  of  that  county  and  State, 

ItaUebadi'arBaignatlOD  as  administratrix,  (^und  guilty  and  his  puoiBhrnent  assessed  at 

■dwhea  the  tnder  wm  made  allowing  her  ^^th,  and  the  court  entered  judgmeoi  accord- 

■HMor,  Uie  adminlBtoator  a»  bonu  nun.  to  io.a\y.  from  which  he  appealed  to  the  court  of 

pneute  (be  mlt  in  her  place,  the  action  apyels.    He  was  thereupon  committed  to  the 

WNd  to  be  one  In  whltA  ahe  was  concerned  .^il  of  Bexar  County  upon  the  ground  that 

•a  "party,"  either  within  the  meaning  of  ,i,ere  was  no  sale  Jail  hi  Maverick  County. 

iapteKnt  Statute    or   within  the  rule    In  McCall,theappeIleehere,being8heriff  of  Bex- 

wa  prior  to  ita  adoption,  which  excluded  ^^  Coualy  at  the  time 

■■iwitneea,  without  reference  to  his  Interest  yj^i^^  ^i^  case  was' pending  on  appeal  and 

hae  taw,  one  who  was  a  party  to  t^e-rec-  o„  the  lOlh  of  April,  1890,  Duncan  filed  in  tbe 

2i'^,?'^,T;'{^'!*",!^^'  ,,^'l^*?T-  Circuit  Court  of  tbe  United  Suies    for  tbe 

WjIM  [8:  848  847] ;  Seotty.  Uoyd,  87  U.  western  District  of  Texas  his  petition  fora 

io  &''l8^^'2wTl^o'-%v'!^*^v  '"^'*''  '"'*"  '^^'^  ***  be  discharged  from 

Aw.4«U.  a.  6H0W.9I    B4[13:64.e8]:  Noia.-tn.«n  nal»a.  corpu.  may  <>u<.  ami  .Am 

Bllafw  owaequence   that  she  stoj^  upon  „at;  mKl/rt>m«h(iteourt«,ondi*«hatJi«lffc».w'><« 

M  neotd  as   the    original    pialntiH    who  mau  beMvutruI  into  bvwrU  of.   8«  note  to  United 

a^t  judgment  aninat  the  personal  repre-  Btatca  v.  Hamilton,  1:  Wk 

■■tifat  u  3nyder.     As  ahe  ceased  before  ifTut  Quotient  man  be  oonMdered  un  liabtat  tor- 

tsllal  trial  tobeadmlnlatratrix,  and  asno  put.   Bee  iwle  to  Se  parte  Carl),  IT:  188. 

MOHBt  could  have  been  rendered   in  her  Ailonupenelanqf  <i<r(to/habeaaix>n>iii.aee  ni«i 

W,  as  adminlatratrlx,  against  tho  admin-  to  Luther  v.  Borden.  !&  tai. 

tMtoaof  Snyder,  ahe  was  competent,  under  -A»  to  iurtodirtton  tn  tfte  UnKed  SlMm  Buvrtmt 

thStatBle.  to  testify  to  any  ttanaactlon  with  Oourt-  f^  /f^  tT*°lS^  "n^!^^ 

fy^^  _^«r  erfAmmj.  \a  view  of  all  ^o,  ft  (IM;  WUllams  v.  Norris,  fc  «7L 

■•  dreomrtaace*  vwa  for  the   Juir.     pe  ^(ojurtodtctlonq^DnltedSlatei  S«pr«m«  Ooun 

HWi  would  not  be  different  oven  if  It  had  f„ataarettau\aviviMiuiinam)tM.v>tthBlauOon- 

•fpved  that  Ibe  was  personally   interested  ^oMtan;   to  nviM   dMreei   at  Kate   wmU  a*  to 

■  fta  imaa   tried.     Potttr   v.     Third  2fat.  eonitnicUnn  0/   etnte  loua,— eee  notee  to  Hart  v. 

^  %  inU.  &  lin,  IH  [M :  111],  Lampblre,  1: STD:  Commerolal  Bank  Ot  OtnolnnatI 

* *    --^ -*  --    -.--•-■--■- 1     |£^  lOB; 
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custody,  on  the  ffroond  that  be  was  deprived 
of  his  liberty  ana  about  to  be  deprived  of  his 
life  in  violation  of  the  Constitution  of  the 
United  States. 

The  petition  set  forth  the  finding  of  four  in- 
dictments for  murder  against  petitioner,  his  ar- 
rest, trial,  conviction  and  sentence,  and  copies 
of  the  record  were  attached. 

It  was  alleged  that  petitioner  was  deprived 
of  his  liberty  without  due  process  of  law,  and 
denied  the  equal  protection  of  the  laws,  be- 
cause the  "Penal  Code  and  Ck)de  of  Criminal 
Procedure"  of  the  State  of  Texas,  now  and 
since  July  24,  1879,  reco^ized  as  law,  under 
which  his  alleged  trial  was  conducted,  were 
not  enacted  by  the  Legislature  of  the  State  of 
Texas,  and  ihat  the  definitions  and  rules  in  the 
supposed  Codes  were  materially  different  from 
the  definitions  and  rules  of  procedure  prevail- 
ing before  their  alleged  adoption. 

The  petition  then  averred  that  the  Codes 
failed  of  enactment  on  these  grounds  in  sub- 
stance: That  the  bill  which  contained  them 
was  not  referred  to  a  committee  and  reported 
on  in  the  House,  and  was  not  read  on  three 
several  days  in  each  House,  as  required  by  the 
State  Constitution;  and  although  the  Legisla- 
ture dispensed  with  the  reading  of  the  printed 
matter  in  extent,  and  provided  for  a  consid- 
eration on  three  several  days,  the  bill  was  not 
so  considered;  that  the  two  Houses  of  the  Leg- 
islature never  agreed  to  or  came  to  a  common 
legislative  intent  on  the  passage  of  the  bill; 
that  neither  House  of  the  Legislature  kept  a 
Journal  of  its  proceedings  as  re(]uired;  that  an 
abortive  attempt  was  made  to  dispense  with  en- 
rollment, and  there  was  no  enrollment  of  the 
bill,  or  any  substitute  therefor;  that  there  is 
no  record  in  existence  by  which  the  accuracy 
of  said  Statutes  can  be  verified;  that  the  Leg- 
islature attempted  to  delegate  legislative  power 
to  one  Lyle,  who  proceeded  to  embody  the  al- 
leged Codes  into  a  printed  book,  the  volume 
known  as  the  "Revised  Statutes  of  Texas;" 
that  the  said  volume  is  not  a  copy  of  or  identi- 
cal with  the  bill  said  to  have  been  passed  em- 
bodying them,  but  is  widely  variant  therefrom, 
and  from  the  original  bill  on  file  in  the  oflSce 
of  the  secretary  of  state;  that  the  alleged  law 
set  out  in  the  Kevised  Statutes  was  never  con- 
sidered or  passed  by  the  Legislature  of  the 
State,  nor  considered  by  the  governor,  and  did 
not  become  a  law;  that  the  printing,  binding, 
distribution  and  codification  of  the  volume 
known  as  the  Revised  Statutes  was  never  duly 
or  legally  authorized;  and  that  the  entire  sys- 
tem of  penal  and  dvil  laws  is  involved. 

It  was  further  alleged  that  the  Court  of  Ap- 
peals of  Texas  was  organized  on  the  6th  of 
May,  1876,  and  that  the  Judges  selected  to  sit 
upon  the  bench  of  that  court  were  elected  on 
the  third  Tuesday  in  February,  prior  to  the  or- 
g^anization  of  the  court;  that  the  present  pre- 
siding Judge  of  the  court  was  at  that  tune 
elected  and  has  since  continuously  succeeded 
himself;  that  the  court  is  interested  in  the  de- 
termination of  the  questions  involved,  because 
the  Statutes  supposed  to  have  been  adopted  at- 
tempted to  make  new  and  important  provisions 
for  the  exercise  of  Jurisdiction  ana  Judicial 
power  by  the  court,  and  the  dvil  Statutes, 
which  fixed  Uie  salaries  of  Judges,  determined 
the  Jurisdiction  of  certain  Judiml  districts,  and 
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regulated  the  method  of  election  of  Judges  h 
the  State,  were  attempted  to  be  enacted  at  tk» 
same  time  and  mainly  in  the  same  maoMr  m 
above  set  forth;  that  a  decision  by  any  eoort 
of  Texas  upon  the  questions  presented  woaU 
tend  to  disturb  the  alleged  and  recognisd 
legal  system  and  Code  of  laws  of  said  StilL 
and  cloud  the  title  to  oflloe  of  the  Jodgessl 
the  State,  and  subject  the  court  to  severe  criti- 
cism; and  that  petitioner  has  cause  to  fear  thai 
the  courts  of  Texas  would  be  undo^  infs- 
enced  to  his  prejudice. 

The  differences  between  the  prior  Statmesaad 
Codes   and  those  of    1879,  which  petitioiMr 
claimed  operated  to  abridge  his  rights,  prirf* 
leges  and    immunities,  as    a   dtizen  or  Hi 
United  States,  and  to  deprive  him  of  doe  plo^ 
ess  of  law,  seem,  as  he  sets  them  up,  to  bt 
that  by  the  prior  law  the  punishment  <^  mmi' 
der  in  the  first  degree  was  death,  and  tbejinj 
could  not  assess  &e  ptmishment,  so  that  in- 
prisonment  could  not  be  inflicted  if  the  crisN 
were  of  that   degree,  whereas  this  could  bt 
done  under  the  later  law;  that  by  the  prior 
law  grand  juries  were  composed  of  not  kMthn 
'  sixteen  persons,  while  by  the  later,  twc^wai 
the  number,  though  this  was  as  prescribed  bv 
sec.  18,  art.  Y.,  of  the  Constitution;  thatehil- 
lenges  to  the  array  were  allowed  under  thi 

Erior  law  for  corruption  in  the  saromoniog  of*   I 
cer,  and  the  willful  summoning  of  Juoif 
with  the  view  of  securing  conviction,  wbosH, 
under  the  later  law,  where  the  Joron  cdM 
upon  the  trial  had  been  selected  ify  Jury  oon- 
missioners  in  accordance  with  a  law  to  that  4- 
feet  enacted  in  1876,  the  challenge  to  lhB«n|f 
was  not  allowed,  but  it  was  not  avencd  tm 
petitioner  attempted  to  chaHence  the  aim; 
that  under  the  prior  law  the  inaictment  mMt 
charge  the  offense  to  have  been  "felooloarQr 
done  "feloniously,"  whereas,  under  the  Goto 
of  1879,  these  words  might  be  omitted,  as  tky 
were  in  this  instance:  and  that  under  the  prior 
law  sheriffs  were  pronibited  from  sommonsi 
any  person  as  a  iuror  found  within  the  ooatr 
house  or  yard,  if  jurors  could  be  found  d»> 
where,  but  that  some  of  the  Jurors  who  triei 
him  were  so  summoned,  although  other  Junn 
could  have  been  found  in  the  county. 

The  Sheriff  of  Bexar  CounU  flledezoeptiaw 
to  the  jurisdiction  of  the  cucult  coiift,aad 
assigned,  among  other  reasons,  that  the  ped- 
tion  showed  upon  its  face  that  the  matlenin 
controversy  did  not  arise  under  the  Oonstttita* 
tion,  laws  or  treaties  of  the  United  8tateB|  aor 
did  the  adjudication  or  detominatlon  of  the 
same  involve  a  construction  thereof;  hot  tbil 
the  matters  arose  solely  under  the  Oonslitutte 
and  laws  of  the  State  of  Ttezat,  and  their  d^ 
termination  involved  exdusively  the  euiishue» 
tion  of  the  State  Constitution  and  laws:  dMt  t 
did  not  appear  from  the  petition  that  pctitiowr 
was  restrained  of  his  liberty  and  fSkgtBf 
held  in  custody  for  an  act  done  or  onitled  ■ 
pursuance  of  a  law  of  the  United  StaiM^  er 
of  an  order,  process  or  decree  of  a  court  thm- 
of,  or  that  he  was  in  custody  in  TiolatkNi  of  Iht 
Constitudon  or  of  a  law  or  treaty  of  the  UnM 
States;  and  that  the  drcuit  court  had  no  power  ' 
or  jurisdiction  to  release  petitioner  from  c«^ 
tody,  inasmuch  as  he  was  held  try  a  duly  a» 
thorized  and  qualified  ofllcer  of  the  State,  n^ 
der  and  by  vinue  of  a  Judgment  of  a  cooit  of 
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flie  State,  in  and  by  whfcb  he  had  been  tried, 
I  convicted  and   adjudged   guilty  of  a  crime 

I  against  the  laws  of  the  State,  as  appeared  from 

the  facts  set  forth  in  the  petition.  And  the 
(iSI]  respondent  further  excepted,  upon  the  ground 
that  the  petition  was  wholly  inadequate  and 
insufficient  to  authorize  the  relief  sought,  be- 
cause it  appeared  from  its  allegatioDS  that  the 
petitioner  was  arrested  upon  an  indictment, 
charging  him  with  the  commission  of  the  crime 
of  mur&r,  in  violation  of  the  laws  of  the  State; 
that  he  was  arraigned  and  duly  tried  and  con- 
victed of  the  crime  as  charged,  and  was  bv  the 
court,  in  accordance  with  the  verdict,  sen- 
teoced,  and  was  now  held  to  await  the  execu- 
tion of  that  sentenc^  unless  reversed  by  the 
Court  of  Appeals  of  Texas,  wherein  the  case  is 
now  pending  on  appeal  from  the  court  below; 
and  that  even  if  the  validity  of  the  present 
Penal  Code  and  Code  of  Criminal  Procedure 
of  Texas  were  legitimatdv  assailed,  yet  the  pe- 
tition was  wholly  insufficient,  because  there 
was  no  allegation  that  the  provisions  of  the  old 
Code,  which  in  such  an  event  would  have  re: 
mained  in  force,  were  in  the  least  dissimilar 
from  the  present,  or  that  he  would  have  been 
tried  in  a  different  way,  or  that  he  would  have 
or  miffht  have  received  a  different  or  lesser 
puDisbment. 

May  14,  1890,  the  circuit  court,  on  hearing 
the  application,  dismissed  the  petition  and  de- 
nied the  writ.  From  that  Judgment  petitioner 
appealed  to  this  court. 

Mmrg,  T«  J*  McMinn  and  A.  H.  Gar- 
land* for  appeUant: 

AH  courts,  state  as  well  as  national,  can  de- 
clare unconstitutional  laws  void. 

2  Story,  Const.  §  1842;  1  Kent,  Com.  (8th 
ed.)  494;  Sere.  Const  L.  chap.  84;  Marbwry  v. 
Madison,  5  if.  8.  1  Cranch,  m  (2:  72);  Hurd, 
Habeas  Corpus,  188,  157, 158,  159,  167,  169, 
170,  171, 175;  Virginia  v.  Rive9,  100  U.  8.  818 
(25:  Wi)}  Be  Wan  Tin,  22  Fed.  Rep.  701:  22ff 
Wong  Tung  Quy,  6  Sftwy.  287;  Bx  parte  Boy- 
all,  117  U.S.  241  (29:  m)iTiekWoY.  Hopkine, 
118  U.  8.  856  (80:  220);  Ex  parte  Kieffer,  40 
Fed.  Rep.  899;  Bxjkurte  Fonda,  117  U.  8.  516 
(29:  994):  Chicago  L  Ine.  Co.  v.  I^eedlee,  118  U. 
8.  579  (28: 1086);  United  Statee  v.  Oruikehank, 
92  U.  8.  656  (28:  692);  Ijittle  Rock  d  Ft.  8.  B. 
Co,  V.  Worthen,  120  U.  8. 102(80:  590);  Be  Lee 
Tong,  18  Fed.  Rep.  254. 

A  court  should  not  sit  and  pass  upon  the 
question  of  its  power  to  adjudicate. 

OdkUy  V.  il«pintMzA,  8  N.Y.  547;  Penineula^ 
B,  Co.  V.  Hoitard,  20  Mich.  26;  Oayy.  Hiaw, 
8  Cusb.  852,  854;  ToUand  v.  Berkshire  County 
Comn.  18  Gray,  12;  Bigoumey  r.  Sibley,  21 
Pick.  101. 

The  amending  Act,  approved  April  14th, 
1879,  is  void  because  no  subject  is  expressed  in 
the  title,  contrary  to  the  constitutioDal  requlrt^ 
'   menta. 

Papfe  V.  EilU,  85  N.  Y.449,  458;  People  v. 
Brigge,  50  N.  Y.  558;  Tingve  v.  Fbrt  defter, 
8  Cent.  Rep.  168, 101  N.Y.  294;  People  y,  Oad- 
way,  61  Mich.  285;  State  v.  Smith,  85  Minn. 
257;  State  v.  Bowers,  14  Ind.  195;  People  v. 
Grand  Rapids,  89  Mich.  195;  Leonard  ▼.  Jan- 
Mary,  66  Cal.  8;  Davis  v.  State,  7  Md.  151,  61 
Am.  Dec.  881;  People  t.  Mahaney,  18  Mich. 
495. 
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The  power  oonfeited  upon  the  Legislature: 
to  make  laws  cannot  be  delegated  by  that  d» 
partment  to  anv  other  body  or  authority. 

Thom>e  v.  Cramer,  16  Barb.  112;  Barto  v. 
Himrod,  8  N.  Y.  488;  Santo  v.  StaU,  2  Iowa,. 
165;  Qeebriek  v.  State,  5  Iowa,  491;  State  v. 
Beneke,  9  Iowa.  208;  State  v.  Weir,  88  Iowa» 
184;  PeopU  v.  CoUins,  8  Mich.  843;  Parker  v. 
Com.  6  Pa.  507;  Com.  v.  MeWilliams,  11  Pa. 
61;  Maiu  v.  State.  4  Ind.  842;  Meahmeier  v. 
State,  11  Ind.  482;  State  v.  Parker,  26  Vt. 
862;  State  v.  Swisher,  17  Tex.  441;  State  v. 
Copeland,  3  R.  L  88;  VineantY.  Knox,  27  Ark. 
267. 

The  bill  was  not  read  on  three  several  days. 
The  rule  for  three  readings  is  mandatory. 

Cooley,  Const  Lim.  140;  Spongier  v.  Jacdby^ 
14  III  297;  Zorger  v.  PeapU,  25  111.  188:  Peofio^ 
V.  CampbeU,  8  lU.  466;  McCuUoeh  v.  StaU,  11 
Ind.  424. 

The  bill  was  not  referred  to  a  committee  ia. 
the  House. 

Cushing,  Law  and  Practice  of  Legislative  As- 
semblies, 829;  Tex.  Const,  art  UL  §87;  1  Kent» 
Com.  239;  Storv,  Const  176. 

The  Houses  did  not  agree. 

Bramwell,  Bills,  187,  188. 

The  bill  was  not  enrolled. 

Whenever  a  question  arises  in  a  court  of  law^ 
of  the  existence  of  a  statute  the  judges  who  are 
called  upon  to  decide  it  have  a  right  to  resort 
to  any  source  of  information. 

Gardner  v.  Barney,  78  U.  8.  6  Wall.  505- 
(8:  891);  Spangler  v.  Jaeoby,  14  Dl.  297;  PlBople^ 
▼.  Mahaney,  18  Mich.  481:  Turley  v.  Logan 
County,  17  HI.   151 ;  Blinois  Cent.  B.  Co.  v. 
Tfftfn,  48  HI.  77;  Preseott  v.  JUinois   dt  M. 
Canal  Trustees,  19  111.  824;  Bunt  v.  State,  2^ 
Tex.  App.  896;  Ex  parte  Farley,  40  Fed.  Rep. 
66. 

Neither  House  of  that  Legislature  kept  a 
Journal. 

Potter's  Dwarris,  Stat  862-867;  San  Mateo- 
County  V.  Southern  P.  B.  Co.  18  Fed.  Rep.  722^ 
Santa  Clara  County  y.  Central  P.  B,  Co.  18  Fed. 
Rep.  885;  Kendall  County  Suprs.  v.  P^t,  94^ 
U.  8.  261  (24: 155);  Amoskeag  Nat.  Bank  v. 
Ottawa,  105  U.  8.  670  (26:  1205) :  Coolev^ 
Const.  Lim.  chap.  6;  Spangler  v.  SoMby,  14- 
Hl.  297. 

Messrs.  J.  &  Bbag,  Atty-Gon.  of  Texas» 
and  R«  H.  Hamsoii»  Assistant,  for  ap- 
pellee: 

Where  a  state  court  has  jjurisdiction  of  th» 
person  and  offense  the  writ  of  habeas  cor- 
pus cannot  be  invoked  in  a  federal  court  to  re> 
vise  the  Judgment  rendered  in  the  case  by  the- 
state  court  The  remedy,  if  any,  is  by  writ  of 
error  to  the  state  court  of  last  resort  from  the- 
United  States  Supreme  Court 

Ex  parte  Parks,  98  U.  8.  18  (28:  787);  Ex- 
ports SiOold,  100  U.  8.  875  (25:  718);  Exparte 
BoyaU,  117  U.  8.  241,  255  (29:  868,  872);  Esr 
parte  Fonda,  Id.  618  (994). 

The  question  whether  an  Act  of  the  Legisla- 
ture of  a  State  has  been  dtily  passed  in  accord* 
ance  with  the  requirements  of  the  Constitutioa 
of  such  State  is  a  state  and  not  a  federal  ques* 
tion,  and  the  decision  of  its  highest  court  there^ 
on  is  conclusive. 

Tex.  Const,  art  Y.  gS  6,  6:  Uaener  v.  State^ 
8  Tex.  App.  177;  Baldwin  v.  Kansas,  129  U.  8. 
57  (82:  6&);  WaUcsr  v.  Sauvinet,  92  U.  8.  92 
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<28:  070);  Towtmnd  t.  Todd,  91  XJ.  8.  459 
i(28:  418):  Stmth  Ottawa  ▼.  Fierkint,  94  U.  8. 
1M0(24: 164);  Leawnworth  County  r.  Barnes,  Id. 
70  (68);  Atlantic  dt  0.  B,  Oo.  t.  Oeorgia,  98  U. 
€.  865  (25: 187);  Out  t.  Minnesota,  76  U.  8.  9 
WalL  87  (19:  574);  Norton  r.  ShOby  County, 
118  U.  8.  489,  440  (80: 186). 

Ndther  the  right  of  trial  by  jury  nor  the 
«ight  to  be  prosecuted  upon  an  uMiictment  in  a 
-state  court  are  ri/(bta  ruaranteed  l^  the  Con- 
stitution of  the  United  States. 

Walker  v.  Sauwnet,  92  U.  8.  92  (28:  679); 
Kennardj,  Louieiana,  Id.  480  (478);  Hurtado 
▼.  California,  110  U.  8.  616  (28:  282);  Spies  v. 
BUnois,  128  U.  8.  181  /81:  80);  Brooks  ▼.  Mis- 
souri, 124 17.  8.  894  (81:  454);  Baldwin  t.  Kan- 
129  U.  8. 66  (82:  641). 


Mr.  Chi^  Justice  Fnller  delivered  the 
opinion  of  the  court: 

Bv  section  1,  article  Y.,  of  the  Constitution 
of  Texas,  the  Judicial  power  of  the  State  was 
Tested  "in  one  supreme  court,  in  a  court  of  ap- 
peals, in  district  courts,  in  county  courts,  in 
commissioners'  courts,  in  courts  of  Justices  of 
the  peace  and  in  such  other  courts  as  may  be 
established  by  law." 

By  section  8,  the  Jurisdiction  of  the  supreme 
court  was  confined  to  civil  cases;  by  section  6 
it  was  provided  that  "the  court  of  appeals  shall 
have  appellate  Jurisdiction,  co-extensive  with 
the  limits  of  the  State,  in  all  criminal  cases,  of 
C454)  whatever  grade:"  and  by  section  8,  that  '*the 
district  courts  shall  have  original  jurisdiction 
in  criminal  cases  of  the  mde  of  felony." 

The  District  Court  of  Maverick  County  was 
created  and  organized  by  an  Act  of  the  L^ls- 
lature  of  Texas,  approved  March  25,  1^. 
Laws  of  Texas  1887,  p.  46.  It  bad  Jurisdic- 
tion to  tiy  the  offense  of  which  petitioner  was 
accused,  and  acquired  Jurisdiction  over  his 
person  and  the  offense  charged  against  him, 
through  the  indictment  and  his  arraignment 
thereon.  He  was  charged  with  the  commission 
of  the  crime  of  murder,  which  he  did  not  deny 
was  a  crime  against  the  laws  of  Texas,  and 
that  the  penalty  therefor  was  death.  What  he 
complained  of  in  his  application  to  the  circuit 
court  was  that,  in  the  matter  of  indictment 
and  trial,  he  had  been  sublected  to  the  pro- 
visions of  statutes  which  had  not  been  enacted 
in  accordance  with  the  State  Constitution.  The 
<listrict  court  had  Jiurisdiction  and  the  power 
to  determine  the  law  applicable  to  the  case, 
^md  if  it  committed  error  in  its  action,  the 
remcdv  of  petitioner  was  that  of  which  he 
Availea  himself,  namely,  an  appeal  to  the 
Court  of  Appeals  of  the  State.  Under  these 
•circumstances  the  circuit  court  properly  de- 
clined to  interfere.  Ex  parte  Boj^,  117  U.  8. 
:241, 245, 255  £29:868, 869, 8721;  Be  parte  Fonda, 
Id.  616  [994).  Nor  does  the  contention  of 
•counsel  in  respect  of  the  court  of  appei^  jus- 
tify any  other  conclusion. 

Under  sections  6  and  6  of  article  Y.  of  the 
State  Constitution,  the  court  of  appeals  was 
created  as  a  court  of  last  resort  In  criminal 
matters,  its  powers  and  Jurisdiction  defined 
■and  the  salary,  tenure  of  office  and  qualifica- 
tions of  its  Judges  prescribed.  The  determina- 
tion of  the  validi^  or  invalidity  of  the  Civil  or 
Penal  Codes  of  1879  would  in  no  respect  affect 
that  court  in  these  particulars,  if  the  extraordi- 


nary  claim  of  counsel  in  this  regard  were  en- 
titled to  any  consideration  whatever  in  this 
proceeding. 

Unquesuonablv  it  is  a  fundamental  principle 
that  no  man  shall  be  Judge  in  his  own  cmse, 
and  the  Constitution  of  Texas  forbids  any 
Judge  to  sit  in  any  case  wherein  he  may  be  in- 
tercited,  or  where  either  of  the  parties  may  bs 
connected  with  him  by  affinity  or  consanguin- 
ity within  such  degree  as  may  be  prescribed  r^J 
by  law,  or  where  he  shall  have  be&^  conned  i 
in  the  case;  and  specific  provision  is  <  \ade  for 
commissioning  persons  to  hear  and  d  termine 
any  case  or  cases  in  place  of  members  of  the 
supreme  court  or  appellate  court,  who  may  be 
therein  thus  disqualified.  Const,  art  Y.  sec. 
11.  But  no  such  questiim  arises,  or  could 
arise,  upon  this  recora. 

The  Constitution  of  the  State  of  Texas  was 
submitted  by  the  convention  which  framed  it 
to  a  vote  of  the  people,  on  the  thhnd  Tuesday 
of  February,  1876,  for  their  ratification  or  re- 
jection, by  an  ordinance  passed  for  that  pur- 
pose; and  it  was  provided  that,  if  ratified.  It 
should  become  the  organic  and  fundamental 
law  of  the  State  on  the  third  Tuesday  of  April 
following;  and  also  that,  at  the  same  time  tnat 
the  vote  was  taken  upon  the  Constitution,  there 
should  be  a  general  election  held  throughout 
the  State,  for  all  state,  district,  county  and 
precinct  officers  created  and  made  elective  by 
the  instrument;  and  that,  if  the  Constitutioo 
were  ratified,  certificates  of  election  should  be 
issued  to  the  persons  chosen.  Jour.  Const 
Con.  772,  780. 

The  Constitution  was  ratified,  and  the  peti- 
tion alleged  that  the  judges  of  the  court  of 
appeals  were  elected  to  their  positions  on  the 
third  Tuesday  in  February,  1876.  and  that  the 
court  of  appeals  was  organized  on  the  6th  of 
May  of  that  year,  from  which  counsel  argues 
that  the  conclusion  should  be  drawn  that  the 
prpsent  members  of  that  court  are  not  even 
officers  de  facto.  The  suggestion  requires  no 
observations  here. 

We  repeat  that,  as  the  district  court  had  Juiia- 
diction  over  the  person  of  the  petitioner  and 
the  offense  with  which  he  stood  charred,  it 
had  Jurisdiction  to  determine  the  appucatory 
law,  and  this  involved  the  determination  eft 
whether  particular  statutory  provisiocs  were 
applicable  or  not.  and  hence,  if  the  questioD 
were  properly  raised,  whether  a  particular 
statute  or  statutes  had  been  enacted  in  accord- 
ance with  the  requirements  of  the  State  Con- 
stitution. 

It  is  unnecessary  to  enter  upon  an  examina- 
tion of  the  rulings  in  the  different  States  upon  ,  ^ 
the  question  whether  a  statute  duly  authentt  ' 
cated,  approved  and  enrolled  can  tie  impeached 
by  resort  to  the  journals  of  the  Legislature,  oi 
other  evidence,  for  the  purpose  of  establishing 
that  it  was  not  passed  in  the  manner  pre- 
scribed by  the  State  Constitution.  The  de- 
cisions are  numerous,  and  the  results  mcbed 
fail  of  uniformity.  The  courts  of  the  United 
States  necessarily  adopt  the  adjudication  of 
the  state  courts  on  the  subject  South  Ottawa 
V.  Perkins,  94 U.S. 260(^:1541;  Posit  v.  Ken. 
daU  County  Suprs.  106 IJ.  8.  667  [26:12041: 
AtlanOe  d  G,  R  Co.  v.  Georgia.  98  U.  8. 869 
[25:186]. 

In  South  Ottawa  t.  Perkins^  where  theexlst- 

inv.s. 
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Cmmuj  wm  Incorporated  under  the  laws  of 
instate  Qt  KentodLy,  In  July,   1888,  with 

rcto  purchaBe^  lease  and  operate  coal  mines 
Stete  of  Kentucky,  a  copy  of  the  arti- 
ds  of  Inoorporation  being  annexed  to  the  bill; 
ttatbj  said  articles  the  capital  stock  of  such 
corporation  was  fixed  at  $120,000,  divided  into 
ikins  of  $100  each,  wiUi  power  to  increase 
te  nme  to  $200,000,  by  a  malority  vote  of  the 
AodLbolders;  thai  all  the  stock  was  then  t&ken 
nd  paid  f ot  by  the  subscribers  in  some  man- 
Mr  tgveed  upon  between  them;  that,  pursuant 
Id  flie  authority  contained  in  the  articles  of  in- 
orpotation,  the  stockholders,  all  of  them  being 
MciBQt  and  TOting,  "  at  a  meeting  duly  held 
lortiM  porpoae  in  May,  1886,  unanimously  re- 
nNeduid  ordered  that  the  capital  stock  of 
•id  company  be,  and  in  fact  it  was,  then  in- 
aened  to  $200,000,  in  shares  of  $tOO  each, 
bong  an  Increase  of  800  shares  of  stock  of  said 
coDpany:"  that  of  the  800  shares  then  created, 
Ifte  defoidant  Handlev  subscribed  for  86} 
tees,  two  of  the  other  defendants  for  15 
tecs  each,  and  two  others  for  75  shares  each, 
eotiflcatCB  of  which  were  issued  by  the  com- 
pij,  and  delivered  to,  and  receiyed  by,  said 
NiAKrIben,  as  they  were  respectiyely  entitled; 
■IM  that  neither  one  of  them  ever  paid  to  the 
;40Bptny  any  part  of  the  said  shares,  and  they 
4Mk,  respectiyely,  owe  the  said  company  the 
fril  Mr  yalue  of  the  shares  of  the  said  capital 
iloci  aahscrib^  for  and  issued  to  them. 

1%e  Un  also  averred  that  on  December  80, 
Ml,  H  having  been  prey  iously  resolved  to  issue 
I  to  the  amount  of  $50,000,  and  to  secure 

\pvfmnt  thereof  by  a  mortgage  upon  its 


property,  and  said  mortgage  having  been  ex- 
ecuted to  trustees  and  recorded,  a  contract  waa 
executed  and  delivered  to  the  company  by  cer- 
tain others  of  the  defendants,  wnose  names 
were  subscribed  thereto,  in  the  following  terms: 
'*  We,  the  undersigned,  subscribe  for  the 
amount  set  opposite  our  names  respectively,  to 
bonds  of  the  Clifton  Coal  Company,  aggre- 
gating $50,000.  It  is  agreed  that  $50,000  capi- 
tal stock  be  distributea  pro  rata  among  the 
subscribers  to  the  above  bonds;"  that  several 
of  the  defendants  subscribed  to  this  contract, 
and  agreed  to  take  bonds  in  different  amounts 
that  said  subscribers  paid  the  coal  company 
for  the  bonds,  and  that  with  the  money  thus 
received,  to  the  extent  of  $30,000,  the  com- 
pany paid  its  debts  to  certain  of  its  officers  and 
managers,  who  had  become  liable  by  indorse- 
ment for  the  company,  and  that  nothing  was 
or  ever  has  been  paid  for  or  upon  any  of  the 
shares  of  capital  stock  thus  subscribed  for,  and 
to  be  distributed  among  them;  that  is  to  say, 
$50,000  of  said  capital  stock,  equivalent  to  500 
shares  thereof,  was  in  fact  subscribed  for  and 
distributed  among  certain  of  the  defendants, 
to  whom,  in  May,  1887,  there  were  issued  and 
received  by  them  respectively  cerf'ticates  for 
shares. 

The  bill  further  averred  inat  the  plaintiffs 
were  judgment  creditors  of  the  company,  by 
Judgments  obtained  in  the  courts  of  Kentucky 
that  their  debts  were  created  before  all  of  the 
capital  stock  of  said  company  was  paid  in;  and 
that  all  of  said  $80,000  increase  of  the  capital 
stock,  and  each  and  all  of  the  amounts  due  to 
'  the  company  for  any  part  of  its  capital  stock, 


^lUlltty  imposed  npon  stookholders  is  a  secur- 
wUoh  oorporate  authorities  have  no  oon- 

It  li  not  a  primary  soaroe  for  payment  of  the 
— puuUluu  debts.  Falkenbach  v.  Patterson,  1 
'Vat  Bepb  Itt,  48  Ohio  St.  869. 

liapRMeeding'to  enforoe  the  equitable  obliga^ 
Am  of  ilockho*  deis  to  an  insolvent  oorporatlon  to 
WW  anpaid  capital  stock  to  satisfy  oorporate  debts, 
ii^f  Bomooh  of  the  unpaid  capital  as  is  necessary 
Mibe  called  in,  and  this  only  when  all  other  assets 
Bellas  App.  6  Gent.  Bep.  180, 116  Pti. 


who  were  not  the  original  incorpo- 

€f  the  company,  and  who  boujrht  in  good 

1  nljtng  upon  its  being  paid-up  stock  and  non. 

there  being  no  evidence  that  they  had 

of  ftand  contemplated  by  the  promot- 

he  held  as  good-faith  purchasers,  and  are 

HHe  to  he  assessed  upon  their  shares  for  the 

'  I  of  tiie  ooiporation^  in  a  suit  in  equity  brought 

rasndHorof  the  oorporatlon  to  enforoe  payment 

Toong  V.  Brie  Iron  C!o.  8  West.  Bep. 

IIL 

I  of  stock,  on  its  face  paid  up 
are  exempt  from  further  lia- 
ita  to  pay  debts  of  the  corpora- 
lly 

rj^wM^M to  make  good  the  unpaid  portions 

iVeipllilalook  li  an  equitable  one,  and  is  a  charge 
■fn  Ae  atoek,  which  passes  with  it  to  its  trans- 
ML  BsD^  App.  6  Cent.  Bep.  180. 115  Pa.  88. 
[•jBtMaiiee  tmpaid  on  sabscriptions  to  stock  is  a 
^>mm  find  Id  die  hands  of  stockholders,  for  the 
NMisitofdebta.   Ooniell^App.6  0ent.Bep.l81, 


of  a  company  may  be  called  on,  in 
of  eredttors,  to  pay  into  the  treasury  of 
feaeoBipany  mooejdneand  nnpald  upon  the  stock 
■U  by  them,  to  tiie  amount  necessary  to  meet  the 

at  U.  &  0.  S.»  Book  85. 


I  demands  of  creditors.  Bergen  v.  Porpoise  Fishing 
Go.  8  Oeut.  Bep.  552, 42  N.  J.  Eq.  897. 

Creditors  of  a  corporation,  whose  debts  were  con- 
tracted before  a  subscription  to  capital  stock,  and 
not  upon  the  faith  of  it,  have  no  better  rights  in 
equity  against  the  subscriber  than  the  corporation 
itself  has.    Habn*s  App.  (Pa.)  5  Cent.  Bep.  187. 

The  stockholders  of  an  Insolvent  corporation 
who  have  not  paid  the  full  amount  of  their  stock 
are  liable  to  the  creditors  of  the  corporation  to  the 
extent  of  what  remains  unpaid  upon  their  several 
shares  of  such  stock,  or  of  so  much  thereof  as  may 
be  necessary  to  supply  the  deficiency  in  the  assets 
of  the  corporation  to  pay  its  debts.  Morgan  v.  New 
York  &  A.  B.  Co.  10  Paige,  290, 4  N.  Y.  Ch.  L.  ed.  981. 

A  creditor  of  a  corporation  cannot  maintain  an 
action  to  charge  its  stockholders  with  payment  of 
his  debt  on  the  ground  that  the  corporation  has 
divided  all  its  property  and  capital  among  the 
stockholders,  closed  its  operations  and  gone  out  of 
existence  by  the  expiration  of  its  charter,  before 
be  has  recovered  a  Judgment  against  the  corpora- 
tion, Andrew  v.  Vanderbilt,  87  Hun,  468;  Lowry 
V.  Inman,  40  N.  Y.  125;  Herring  v.  New  York,  L.  E. 
&  W.  B.  Co.  68  How.  Pr.  604;  Sturges  v.  Vanderbilt, 
73  N.  Y.  891, 892. 

A  Judgment  creditor  of  a  foreign  corporation, 
after  the  return  of  an  execution  unsatisfied,  may 
sue  a  stockholder  indebted  to  the  corporation  for 
unpaid  subscription  for  stock.  Dayton  v.  Borst, 
81  N.  Y.  485;  Lake  Ontario,  A.  &  N.  Y.  B.  Co.  v. 
Mason,  16  N.  Y.  464;  Bartlett  v.  Drew,  67  N.  Y.  588; 
Griffith  V.  Macgam,  78  N.  Y.  612;  Mortran  v.  New 
York  ft  A.  B.  Co.  10  Paige,  282,  4  N.  Y.  Ch.  L.ed. 
983;  Mann  v.  Pents,  8  N.  Y.  416. 

On  the  dissolution  of  a  corporation,  its  efTects 

are  a  trust  fund  for  the  payment  of  its  creditors; 

and  a  state  law,  which  deprives  creditors  of  this 

right,  and  appropriates  the  property  to  other  uses 

16  229 
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constitated  a  trnst  fund  for  their  benefit,  which 
they  were  entitled  to  have  adniiDistered  in  a 
court  of  equity  to  the  satisfaction  of  their  said 
debts,  the  company  being  insolvent. 

It  further  appeared  from  the  testimony  that 
the  company  was  organized  soon  after  its  arti- 
cles of  incorporation  were  filed;  that  its  chief 
office  was  at  Mannington,  Kentucky;  and  that 
it  began  business  at  once  and  made  large  out- 
lays and  expenditures  for  machinery,  build- 
ings, materials  and  labor.  In  the  early  part  of 
the  year  lh86,  the  company  was  led  to  believe 
that  Its  coal  would  coke,  and,  therefore,  its 
products  could  be  profitably  extended  fromgrate 
and  steam  purposes  to  iron-making  coke.  To 
embark  in  tbe  manufacture  of  coke,  however, 
money  was  needed,  and  a  meeting  of  the  stock- 
holders was  held  March  81,  1886.  at  which  a 
resolution  was  passed,  reciting  that  $50,000  was 
needed  with  which  to  erect  coke  ovens,  build- 
ings, improvements,  etc.,  to  further  develop 
the  property;  and  it  was  unanimously  resolved 
to  issue  $50,000  of  bonds  of  the  company,  in 
sums  of  $1,000  each,  due  thirty  years  from 
April  1,  with  6  per  cent  interest,  and  secured 
by  trust  mortgage  upon  the  property  of  the 
company,  and  tbe  president  was  authorized  to 
dispose  of  such  bonds  as  in  his  discretion 
seemed  best.  The  mortgage  was  executed  to 
the  designated  trustee  and  recorded.  It  was 
found,  however,  that  the  bonds  could  not  be 
sold,  and  to  meet  the  demands  upon  the  company 
for  money,  it  borrowed  a  large  amount  upon 
its  notes,  indorsed  by  its  directors  and  stock- 
holders, and  to  secure  the  lenders  and  indors- 
ers,  the  $50,000  of  bonds  were  deposited  in  two 
banks  in  Nashville,  Tennessee,  as  additional 
collateral  security  for  the  loans.  Finding  that 
no  one  would  purchase  the  bonds,  and  being 
advised  that  in  order  to  efPect  thehr  sale  it 


would  be  better  to  add  an  equal  mmouiit  si 
stock  to  the  bonds,  and  propose  to  tbe  per 
chasers  of  such  bonds  to  me  as  a  giaMty 
$1,000  of  stock  with  each  $1000  bond,  a  meet- 
ing of  the  stockholders  of  thc:  dompaoy  was 
held  at  Nashville,  May  81, 1880,  at  which  all 
the  stockholders  were  present  in  penoo  or  hr 
proxy,  although  without  any  call  or  unwkm 
notice,  and  *' it  was  unanimously  reeomdthil 
the  capital  stock  of  the  company  be  fnatmtA 
to  $200,000,  as  authorized  by  tbe  dMrta* 
This  resolution  was  not  them  entered  upon  the 
records  of  the  corporation,  but  was  formnlaled 
in  the  shape  of  a  pencil  memorandum,  tad 
adopted  unanimoosly.   Although  no  vote  ap- 
peared to  have  been  taken,  and  no  formal  nooei 
was  made  of  the  meeting  onto  the  eommer  ef 
1888.    No  notice  of  sucu  change  in  the  amool 
of  its  capital  stock  was  recorded  or  pobliilied. 
as  required  by  tbe  laws  of  Eentiid[y.    Tkt 
subscribers  to  the  bonds  subseqnenttyexeeolBd 
the  agreement  set  forth  In  tbe  Mil,  and  boodi 
to  the  amount  of  $45,000  were  delivered  lolht 
subscribers  with  equal  amounts  of  oeitUietfcs 
of  "paid-up"  stock,  tbe  receipU  redtfaigtlMlfl 
"was  issued  with  lx)nds  for  same  amount  Mpv 
agreement'*    The  certificates  on  tbeir  faee  it- 
cited  that  the  shares  of  stock  were  fol^  prii 
up  *'and  were  non- assessable,"  or  laomgeli 
that  effect.    Five  thousand  doDaia  of  tSs  boadi 
were  left  In  one  of  the  national  banks  at  HsA- 
ville  as  collateral  security  for  « loan  to  tbt 
company,  no  one  having  subecribed  for  then. 
The   remaining  $80,000  shares  of 
stock,  which  were  not  needed  to  aeeoie  i 
scribers  to  the  bonds,  appeared  to  have 
distributed  pro  rata  among  tbe  old  stockheM- 
ers.    In   the  latter  part  of  1BB7,  and  in  At 
early  part  of  the  following  year,  plaintifli  ^ 
tained  judgments  against  the  oompaay,  wUdk 


Impairs  the  obllffatioo  of  their  oontraots,  and  is 
Invalid.  Hijrhtowerv.Thomton,8Ga.486;  Butter- 
worth  V.  O^Brieo,  24  How.  Pr.  488;  Curran  v.  Ar- 
kansas, WU.  8. 15  How.  804  a4:706):Giiletv.Moody, 
8N.Y.47«. 

If  there  are  several  oreditorB,  and  the  fund  is  in- 
sufflcient  to  disobanre  all  tne  debts,  it  should  Im 
distributed  ratably.  Briggs  v.  Pennlman,  8  Oow. 
887;  Booth  v.  Bunce,  84  N.  Y.  608;  ite  Waterbury,  C 
Paige,  880,  4  K.  Y.  Ch.  L.  ed.  470;  Bs  Aooidental 
Marine  Ins.  Corp.  L.  R.  6  Ch.  428L 

The  capital  stock  of  a  corporvUon  which  Is  paid 
Id,  and  promised  to  be  paid  in,  is  a  trust  fund  for 
the  payment  of  corporate  debts,  which  the  trustees 
oannot  squander,  or  give  away  except  fbr  an 
equivalent  consideration.  Curry  v.  Woodward,  83 
Ala.  871:  Beld  v.  Batonton  Mf^.  Co.  40  Oa.  98;  Van 
Cott  V.  Van  Brunt,  2  Abb.  N.  a  288;  Re  Bachman, 
12  Nat.  Bankr.  Beg.  288;  Baasett  v.  St.  Albans  Hotel 
Co.  47  Vt.  818;  Upton  v.  Triblicook,  91  U.  a  46 
<28: 208);  Currier  v.  Lebmion  Slate  Co.  66  N.  H.  268; 
Marsh  v.  Burroughs,  1  Woods,  468;  Osgood  v.  King, 
12  Iowa,  478;  Melvin  V.  Lamar  Ins.  Co.  80  DL  448. 

Tbe  trust  caonot  be  defeated  by  any  device  short 
of  an  actual  payment  In  good  faith.  Sawyer  v. 
Hoag,  84  U.  8.  17  WalL  81S  ^21: 786);  Boynton  v. 
Hatch,  47  N.  Y.  286:  Sohaeffer  v.  Missouri  Home 
Ins.  Co.  48  Mo.  248;  Putnam  v.  New  Albany,  4  Blss. 
886;  Re  Baglan  Hall  Colliery  Co.  L.  B.  6  Ch.  846; 
Guest V.  Woroester,  B.ftS.B.Oo.L.B.4C.P.9. 

Any  private  agreement  between  a  subscriber  and 
the  agent  of  a  corporation,  tnat  the  subscriber 
shall  not  be  oalled  on  to  pay,  or  that  in  a  certain 
event  he  shall  be  released,  or  which  otherwise  Um- 
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its  his  liability,  is  void,  not  only 

of  the  company  or  their  represei 

against  the  company  Itself,  tf  anaatborind  by  IL 

New  Albany  &  8.  B.  Co.  V.  Flekk,  10  Ibd.  187^  Bw- 

ington  V.  Pittsburgh  ft  Si.  B.  Co.  M  Fk 

wout  V.Michigan  A.  L.  B.  Co. M  MIeh. 

Hall  ft  P.  B.  Co.  V.  Myeis.  18  Abb.  Pr.  N.&  IL 

Stock  need  not  necesMtflly  be  paid  for  la 
Payment  may  be  made  in  bank  eheoka,  tftbei 
are  good;  or  In  the  stock  of  another 
or  in  promissory  notes,  or  notes  and 
in  labor  or  materials;  or  in  damages 
company  Is  liable  to  pay;  and  tbe  oompaay  aay 
compromise  subscriptions  whiob  aiedoiibCMLl|r 
receiving  part  payment.  Fothetglll^ 
8  Ch.  270;  Adamson^s  Case,  L.  B.  18  B^ 
burgh  ft  C.  R.  Co.  v.  Stewart,  41  Fk  H; 
L  ft  a  R.  Co.  V.  Clarkaon,  T  Ind.  8B6c  N< 
Nav.  Co.  V.  Newbem  Comrs.  T  Jonesi  Lb 
er  V.  Crane,  21  Wend.  HI;  Oomlna  T.  Ooe,  Of) 
46;  People  v.  Stockton  ft  V.  B.Co.  dlOri. 
Am.  Bep.  178;  Bast  New  York  ft  J.  B.  Co.  v. 
ball,86How.Pr.481,8Bobt.  407:  GoodiMhT.] 
nolds,  81  UL  480;  Ogdensburgh  B.  Oow  v.  WoolVi' 
Abb.  App.  Dec  888;  Stoddard  v.  flbetUQiet  Voar 
dry  Co.  84 Conn.  642;  Straus  v.  Bagie  Ina.OB.IOMa 
St.  69;  Andrews  v.  Hart,  IT  Wis.  Wfti  MUBseT.r 
sel,  12Ired.  L.  284;  American  Silk  WoetaT.I 
4  Hun,  186,  8  Ibomp.  ft  C  SB;  Bflwar^  ▼• : 
S.  B.  Co.  27  La.  Ann.  US;  Ohio.  L  ft  L  &  Ok  «> 
Cramer,  28  Ind.  480;  PeUaVi  OaBe,L.  B.  t  CLm 
Alba8ter*8  0ase,L.B.TBq.  178^  Phtlertsipbls  ft  W, 
C  B.  Co.  V.  Hickman,  28  Fk  8I8(  Bmur  ▼.*  Tma/^ 
lion  ft  A.  B.  Co.  IT  Ohio,  U7. 

lit  0.  ^. 
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cured  by  the  reeular  action  of  popular  power, 
taking  place  and  ascertained  in  accordance  with 
legal  and  authentic  modes;  and  that  the  Con- 
flUtation  and  laws  do  not  proceed  on  the  ground 
of  roTolntion  or  any  right  of  revolution,  but  on 
the  idea  of  results  achieved  by  orderly  action 
under  the  authority  of  existing  governments, 
proceedings  outside  of  which  are  not  contem- 
plated by  our  institutions.  Webster's  Works, 
\to1.  %  p.  217. 

Discursive  as  are  the  views  of  petitioner's 
counsel,  no  violation  of  these  fundamental 
principles  in  this  instance  is  or  could  be  sug- 
gested. 

The  State  of  Texas  Is  in  fullpossession of 
its  faculties  as  a  member  of  the  Union,  and  its 
legislative,  executive  and  judicial  departments 
mre  peacefully  operating  bv  the  orderly  and 
settled  methods  prescribed  by  its  fundamental 
law.  Whether  certain  statutes  have  or  have 
not  binding  force,  it  is  for  the  State  to  deter- 
mine, and  that  determination  in  itself  involves 
DO  infraction  of  the  Constitution  of  the  United 
States,  and  raises  no  federal  question  giving  the 
courts  of  the  United  States  jurisdicaon. 

We  cannot  perceive  that  petitioner  is  being 
otherwise  dealt  with  than  according  to  the  law 
Off  the  land. 

llkt  Judgment  qf  the  Oireuiit  Churtiea^glrmetL 


jm  LEEPER  BT  AL.,  MffiL  in  Brr.^ 

9, 

STATE  OF  TEXAB. 

(Bee  8. 0.  Beporter*s  ed.  MB-ISS.) 

Petition  for  writ  qf  error-preview  qftiate  judg- 
mente—federal  qtteetUmr-^ue  enactment  of 
etate  etatute — Fourteenth  Amendment— due 
jnveeeeqflaw — lawe  operating  on  aU  alike — 
TBxae  Vodee. 

X.  A  petition  for  a  writ  of  error  forms  no  port  of 
the  record  upon  whJoh  aotioa  h«ire  is  taken. 

Jl  To  give  this  oonrt  Jurlsdlotion  to  review  the 
judgment  of  a  state  oonrt  under  saotlon  TOO.  Bev. 
8CAt.«  because  of  the  denial  by  the  state  court  of 
anj  right,  title,  privilege  or  Immunity  claimed 
under  the  Constitution  or  any  treaty  or  statute 
of  the  United  States,  it  must  appear  on  the  record 
that  such  title,  right,  privilege  or  Immunity  was 
qieolaUy  set  up  or  claimed  at  the  proper  time  and 
in  the  proper  way. 

a  Whether  statutes  of  a  State  have  been  duly  en- 
acted in  accordance  with  the  requirements  of  the 
ConsUtotlon  of  such  State  Is  not  a  federal  ques- 
tloo,  and  the  decision  of  state  courts  as  to  what  are 
the  laws  of  the  State  Is  binding  upon  the  courts 
of  the  U*!#ted  States.  O 

<  By  t&e  Fourteenth  Amendment  the  powers  of 
States  In  dealing  with  crime  within  their  borders 
are  not  limited,  except  that  no  State  can  deprive 
purtioular  perrons,  or  classes  of  persons,  of  equal 
and  impartial  Justice  under  the  law. 

iw  Law  tai  Its  regular  course  of  administration 

Nora.— As  to$wriMicMionin  the  UniUd  SUtUe  Ai- 
preme  ComU  whertfederdl  ijuettion  arises,  or  where 
ore  dftnni  In  Question  statutes,  treatv  or  CV>iMtCtu«on, 
•ee  fiotes  to  Martin  v.  Hunter,  4:97:  Matthews  v. 
Zaoe,  2:664;  Wimams  V.  Norris,  0-.fi7L 

What  U  due  proee$$  of  low.  See  note  to  Pearson 
▼.TewdaO,  24:4881 

in  U.S. 


through  courts  of  justice  Is  due  process,  and 
when  secured  by  the  law  of  the  State  the  con- 
stitutional requirement  (s  satisfied. 

6.  Due  process  Is  secured  by  laws  operating  on  all 
alike,  and  not  subjecting  the  Individual  to  the 
arbitrary  exercise  of  the  powers  of  government 
unrestrained  by  the  established  prindptes  of 
private  right. 

T.  Tbe  validity  of  the  enactment  of  the  Texas 
Codes  Is  not  open  to  Inquiry  In  this  court 

Too.  1289.1  . 

Augued  Dee.  17,  IS,  1890.    heeided  March  SO. 

1891. 

r\  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Texas  to  review  a  judgment  of  that 
court  affirming  a  Judgment  of  the  District 
Court  of  Coryell  County,  Texas,  convicting 
defendants  of  murder  an^  imposing  the  pun- 
ishment of  death.    Afflnned, 

Statement  by  Mr,  OhiefJuetiee  Fuller: 
Plaintiffs  in  error  were  arraigned  in  the  Dis> 
trict  Court  of  Coryell  County,  Texas,  upon  an 
indictment  reading  as  follows:  *'In  the  name 
and  by  the  authoxity  of  the  State  of  Texas,  the 
grand  jurors  for  the  County  of  Coryell,  State 
aforesaid,  duly  organized  as  such  at  the  Jan- 
uary Term,  A.  D.  1890,  of  the  district  court 
for  said  countv,  upon  their  oaths  in  said  court 
present  that  Jim  Leeper  and  Ed.  Powell,  on  or 
about  the  17th  day  of  December,  A.  D.  one 
thousand  dght  hundred  and  eighty-nine,  in  the 
County  of  C^rvell  and  State  of  Texas,  did  then 
and  there,  with  malice  aforethought,  kill  and 
murder  J.  T.  Mathis  bv  then  and  there  shoot- 
ing him,  the  said  J.  T.  Mathis,  with  a  pistol, 
contrary  to  law  and  against  the  peace  and 
dignity  of  the  State,"— and  severally  pleaded 
not  guilty. 

The  cause  being  called  for  trial,  the  defend- 
ants made  an  application  for  a  continuance, 
which  was  overruled,  whereupon  trial  was  had 
before  a  jury  duly  impaneled,  which  found 
each  of  the  defendants  guilty  of  murder  and 
assessed  his  punishment  at  death,  and  judg- 
ment was  entered  accordingly.  No  motion  to 
quash  the  indictment  was  made,  nor  objection 
raised  thereto  hi  the  progress  of  the  trial.  But 
exceptions  were  talcen  to  the  action  of  the  dis- 
trict court  in  overruling  the  application  of  de- 
fendants for  a  continuance;  in  refusing  to 
quash  a  special  venire  issued  in  the  case;  m  the 
admission  of  testimony  of  other  distinct  offenses 
committed  near  the  scene  of  the  murder  and 
immediately  afterwards;  in  the  admission  of 
testimony  mat  upon  an  inspection  of  the  body 
of  one  of  the  defendants  after  he  had  been 
arrested,  his  shirt  having  been  taken  off  by  the 
jailer,  marks  or  bruises  were  found  thereon, 
indicating  that  he  had  been  struck  one  or 
more  blows,  which  tended  to  corroborate  the 
te^mony  of  one  of  the  witnesses;  and  to  the 
failure  of  the  court  to  charge  in  relation  to 
murder  in  tbe  second  degree.  Defendants 
moved  for  a  new  trial  on  the  ground  of  error 
in  these  rulings,  and  also  because  one  of  the 
jurors  was  notqufdifled  as  such  under  the  laws 
of  Texas,  in  that  he  was  not  a  freeholder  in  the 
State  of  Texas,  although  he  had  asstimed  to  be 
such  on  his  wir  dire,  and  the  fact  was  not  dis- 
covered until  after  the  trial,  wherefore  it  was 
claimed  defendants  had  not  had  « trial  in  ao- 
cordance  with  law;  and  becauis  the  verdict 
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oonstitated  a  tmst  fund  for  tbdr  benefit,  which 
they  were  entitled  to  have  administered  in  a 
court  of  equity  to  the  satisfaction  of  their  said 
debts,  the  company  being  insolvent. 

It  further  appeared  from  the  testimony  that 
the  company  was  organized  soon  after  its  arti- 
cles of  incorporation  were  filed;  that  its  chief 
office  was  at  Mannington,  Kentucky;  and  that 
it  began  business  at  once  and  made  large  out- 
lays and  expenditures  for  machinery,  build- 
ings, materials  and  labor.  In  the  early  part  of 
the  year  lh86,  the  company  was  led  to  believe 
that  its  coal  would  coke,  and,  therefore,  its 
products  could  be  profitably  extended  fromgrate 
and  steam  purposes  to  iron-making  coke.  To 
embark  in  the  manufacture  of  coke,  however, 
money  was  needed,  and  a  meeting  of  the  stock- 
holders was  held  March  81,  1886.  at  which  a 
resolution  was  passed,  reciting  that  $50,000  was 
needed  with  which  to  erect  coke  ovens,  build- 
ings, improvements,  eta,  to  further  develop 
the  property;  and  it  was  unanimously  resolved 
to  issue  $50,000  of  bonds  of  the  com  pan  v,  in 
sums  of  $1,000  each,  due  thirty  years  from 
April  1,  with  6  per  cent  interest,  and  secured 
by  trust  mortgage  upon  the  property  of  the 
company,  and  the  president  was  authorized  to 
dispose  of  such  bonds  as  in  his  discretion 
seemed  best.  The  mortgage  was  executed  to 
the  designated  trustee  and  recorded.  It  was 
found,  however,  that  the  bonds  could  not  be 
■old,  and  to  meet  the  demands  upon  the  company 
for  money,  it  borrowed  a  large  amount  upon 
its  notes,  indorsed  by  its  directors  and  stock- 
holders, and  to  secure  the  lenders  and  indors- 
ers,  the  $50,000  of  bonds  were  deposited  in  two 
banks  in  Nashville,  Tennessee,  as  additional 
collateral  security  for  the  loans.  Finding  that 
no  one  would  purchase  the  bonds,  andbein^ 
advised  that  in  order  to  effect  their  sale  it 


would  be  better  to  add  an  equal  amoont  of 
stock  to  the  bonds,  and  propoae  to  the  poi- 
chasers  of  such  bonds  to  give  as  a  gntoitj 
$1,000  of  stock  with  each  tl.OOO  bond,aiMel- 
ing  of  the  stockholders  of  thc:  aompanj  was 
held  at  Nashville,  May  81, 1886,  al  which  aB 
the  stockholders  were  present  in  penoo  or  by 
proxy,  although  without  any  call  or  pmkm 
notice,  and  *' It  was  ananimouslyreoolndthil 
the  capital  stock  of  the  company  be  incraMd 
to  $200,000,  as  authorized  by  the  dMrta* 
This  resolution  was  not  thta  entoed  upon  Iht 
records  of  the  corporation,  but  was  formnlaled 
in  the  shape  of  a  pencil  memorandum,  ud 
adopted  unanimously,   Although  no  vote  ap- 
peared to  have  been  taken,  and  no  formal  leoort 
was  made  of  the  meeting  unto  the  aommeref 
1888.    No  notice  of  sucu  change  in  the  amout 
of  its  capital  stock  was  reoordra  or  pahUriwd, 
as  required  by  the  laws  of  Eentndiy.    Tkt 
subscribers  to  the  bonds  saboeqnent^exeeiiied 
the  agreement  set  forth  in  the  bill,  and  boidi 
to  the  amount  of  $45,000  were  deliTersd  to  Iht 
subscribers  with  equal  amounts  of  oeitltom 
of  "paid-up"  stock,  the  receipU  redtfaig  that  it 
"was  Issuea  with  bonds  for  same  amount,  li  pv 
agreement'*    The  certiflcatea  on  their  faee  n- 
cited  that  the  shares  of  stock  were  f  ol^  prii 
up  *'and  were  non- assessable,"  or  laogoaiiti 
that  effect.    Five  thousand  doHars  of  the  btmk 
were  left  in  one  of  the  national  banks  at  HsA- 
ville  as  collateral  security  for  « loan  k>  Ibe 
company,  no  one  bavins  sobecribed  for  IbcB. 
The   remaining   $80,000  shares  of  inrifMHl 
stock,  which  were  not  needed  to  secure  the  nk* 
scribers  to  the  bonds,  appeared  to  have  bna 
distributed  pro  rata  among  the  old  stockbaM- 
ers.    In   the  latter  part  of  18OT,  and  in  ttt 
early  part  of  the  following  year,  pl^tiflii  ^ 
tained  judgments  against  the  oompaaj,  whkh 


Impairs  the  obligation  of  their  contraots,  and  is 
Invalid.  Hijrhtowerv.  Thornton,  8  Ga.  486;  Butter- 
worth  V.  O^Brleo,  24  How.  Pr.  488;  Curran  v.  Ar- 
kansas, MU.  8. 15  How.  804  a4: 706);  Giilet  v.  Moody, 
8N.Y.47«. 

If  there  are  several  creditors,  and  the  fund  is  in- 
sufflcient  to  discharice  all  tne  debts,  it  should  be 
distributed  ratably.  Briggs  v.  Penniman,  8  Oow. 
887:  Booth  V.  Bunce,  84  N.  Y.  682;  ite  Waterbury,  C 
Paige,  880,  4  N.  Y.  Ch.  L.  ed.  470;  iZe  Aooidental 
Marine  Ins.  Corp.  L.  R.  6  Ch.  428L 

The  capital  stock  of  a  oorporeilon  which  Is  paid 
Id,  and  promised  to  be  paid  in,  is  a  trust  fund  for 
the  payment  of  corporate  debts,  which  the  trustees 
cannot  squander,  or  give  away  except  fbr  an 
equivalent  consideration.  Curry  v.  Woodward,  63 
Ala.  871:  Beld  v.  Hatonton  Mf^.  Co.  40  Oa.  08;  Van 
Oott  V.  Van  Brunt,  2  Abb.  N.  a  288;  Ae  Bachman, 
12  Nat.  Bankr.  Beg.2S8;  Baasett  v.  St.  Albans  Hotel 
Co.  47  Vt.  818;  Upton  v.  Tribilcock,  91  U.  a  46 
<28: 208);  Currier  v.  Lebanon  Slate  Co.  66  N.  H.  262; 
Marsh  v.  Burroughs.  1  Woods.  488;  Osgood  v.  King, 
12  Iowa,  478;  Melvin  V.  Lamar  Ins.  Co.  80  DL  448. 

The  trust  cannot  be  defeated  by  any  device  short 
of  an  actual  payment  In  good  faith.  Sawyer  v. 
Hoag,  84  U.  a  17  WalL  81S  ,'21: 786);  Boynton  v. 
Hatch.  47  N.  Y.  226;  Schaeffer  v.  Missouri  Home 
Ins.  Co.  48  Ma  248;  Putnam  v.  New  Albany,  4  Biss. 
886;  Ae  Baglan  Hall  Colliery  Co.  L.  B.  6  Gh.  848: 
Guest  V.  Worcester,  B.ftaB.Oo.L.B.4aP.9. 

Any  private  agreement  between  a  subscriber  and 
the  agent  of  a  corporation,  that  the  subscriber 
shall  not  be  called  on  to  pay,  or  that  in  a  certain 
event  he  shall  he  released,  or  which  otharwisa  Um- 
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its  his  iiabllity,isvoid«iiotoiily 

of  the  company  or  their  rcpresei 

against  the  company  Itself,  tf  anauthoitei  hf  IL 

New  Albany  &  a  B.  Co.  V.  FteMs,  10  Ihd.  18^,  Bw- 

Ington  V.  Pittsburgh  ft  &  B.  Co. 

wout  V.  Michigan  A.  L.  B.  Oa.  M 

H  all  ft  P.  B.  Co.  V.  Myeia.  18  Abb.  Pr.  N.  &  IL 

Stock  need  not  necesMtflly  be  paid  for  la 
Payment  may  be  made  In  bank  ehaski,  tfths< 
are  good:  or  in  the  stock  of  another 
or  In  promissory  notes,  or  notes  and 
in  labor  or  materials;  or  in 
company  li  liable  to  pay;  and  the 
compromise  subscriptUms  which 
receiving  part  payment.  FotherflU^ 
8  Ch.  270;  Adamson*s  Case,  L.  B.  18  Bq 
burgh  ft  a  R.  Co.  V.  Stewart,  il  Fk  M; 
L  ft  CL  R.  Co.  V.  Clarkson,  T  Ind.  8B6c  Ni 
Nav.  Co.  V.  Newbem  Oomrs.  T  Jones,  Lb  Hie  CMK 
er  V.  Crane,  21  Wend.  HI;  Ooadna  T.  Ooa,  DfMHa 
46;  People  v.  Stockton  ftV.  B.Oo.«Ori.«B 
Am.  Bep.  178;  Bast  New  York  ft  J.  B.  06.  v.U*^ 
hall.86How.Pr.481.8B6bt.  407;  GoodiMhT.Bv- 
nolds,  81  UL  480;  Ogdensburgh  B.  Oow  v.  WoolVi* 
Abb.  App.  Dec.  888;  Stoddard  t.  flhatught  Vtar 
dry  Co.  84 Conn.  642;  Straus  v.  Bsgie  Ina.  Ob.  IOMs 
St.  68;  Andrews  ▼.  Hart,  IT  Wis.  Wfi  MUBasT.! 
seL  12Ired.  L.  284;  American  Silk  WoetaT.l 
4  Hun,  186,  8  Ihomp.  ft  C.  8011;  Bflwar^  ▼• 
a  B.  Co.  27  La.  Ann.  US;  Ohio,  L  ft  L  &  Ok  V» 
Cramer.  28  Ind.  480;  Pellafi  0ms,L.  B.  t  CLm 
Albaster*s  Case,  L.  B.  T  Bq.  278$  Phihideiphiaft  W. 
a  B.  Co.  V.  Hickman,  28  Fk  8I8(  HoBfir  ▼.<>  TaBiilk 
lion  ft  A.  B.  Co.  IT  Ohio,  U7. 
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be  regarded  m  eeiUed  thet  a  petition 

writ  of  error  forme  no  part  of  the  record 

widcb  acboo  here  If  taseo.    Manning  t. 

.  IStU.  &  I86m:5821;  Clark  w.  P^f^ 

■liBima,  U8  U.  8.  m  [88:4871;  WarfiOd  t. 

n^^tl  U.  &  600  r2S:8^;  BuUmr^.  Oom, 

vmu.    8.    8S  [84:8m.    That  to  give   tbie 

Joriedlctioo  to  renew  the  JodgmeDt  of  a 

i  uDder  aectloo  708  of  tbe  ReTlaed 

becanae  of  the  deoial  bj  tbe  state 

of  aoT  right,  title,  priTilege  or  immanity 

'  «ader  tbe  Conatltatioo,  or  anT  treaty 

e  of  tbe  XJoited  Statee,  it  muat  appear 

«■  tfac  record  that  aocb  title,  rigbt,  privil^  or 

temimlty  was  apectallj  aet  op  or  claimed  at 

tbe  proper  time  nd  in  the  proper  way.     8pie$ 

▼  ttHm^ds.  188  U.  a  181, 181  Fftl  :80.  ftl];  Aid- 

v««  ▼.  Kmnm$,  188  U.  a  (0  [88H140J;  Ohajh 

^^w^Mm .188  (J.  a  188  [88:8881.    That 

•utntee  of  a  L^glilaitire  ox  a  Sute 

duly  enacted  in  accordance  with  the 

BU  of  the  Constitution  of  such  State 

M*  a  federal  question,  and  the  decision  of 

«aae  eoorts  as  to  what  are  the  laws  of  tbe  Slate 

li  Wadtng  upon  tbe  courts  of  the  United  States. 

.*^mMh   0&«M   T.  Fn^Hna,  04  U.  8.  880,  888 

(84:1U.  1971:  /M  T.  KendaU  (hunhf  Bu- 

185  U.  8.  887   [88:18041;   Norton   ▼.   8A 

Gm^,  118  C.    a    4^,    440   [80:178.  1 

A^Miie  ^0,R0»,  ▼.  0»rgia,9S  U.  8.  — , 

9m  [85:186,  lt«l;  Batdwinr.  Kanmu,  18811. 

a  a.  57  [88:640,  64i].    That  by  the  Four- 

laittib  Aawndment  the  powers  of  States  in 

drttbngwitb  crime  withCo  their  borders  are 

UaHed,  cioepc  that  no  State  can  deprire 

uiar  persons,  or  classes  of  persons,  of 

and  impartial  justice  under  the  Isw;  that 

law  in  tta  r^lsr  course  of  administration 

ibro^eb  ooortsof  lusticeisdue  process,  and 

when  secured  hj  the  law  of  the  Stale  the  con- 

siifniiooal  requirement  is  satisfied;  end  that 

dm»  process  is  so  secured  by  laws  operating  on 

all  auke,  and  not  subjecting  the  indiTidual  to 

the  arbitrary  exercise  of  the  powers  of  gorem- 

I  onresbalDed  by  the  established  prind- 

of  prirale  richt  and  distributlTe  Justice. 

\md9  T.    OatifamU,    110  U.  8.  616,  585 

(89:8n.  8881,  and  cases  dted. 

In  view  of   these   repestedly  adiudicated 

Muyusithjiis,  we  do  not  care  to  discuss   at 

lH^(tb  tbe  points  urged  by  plaintiff  in  error. 

Oar  Jorimctioo  To  tUs  class  of  cases  is 

laToked  by  writ  of  error,  not  by  ap- 

be  Tattdlty  of  the  enactment  or  the 

Codes  is  not  open  to  inquiry.    Duneam 

▼.  JKrOMZ.  ffiif.  p.  818. 

Tbe  sufiWenry  of  tbe  Indictment,  tbe  de- 
gree of  tbe  offense  cbsrged,  the  admlssltrfllty 
of  tbe  testimony  oblected  to  and  the  alleged 
diinaliftfaHnn  of  the  Juror  because  be  was 
not  a  frerbolder  were  all  matters  wWtk  tbe  dla- 
poaltloa  of  which,  as  exhibited  by  this  record, 
wo  bave  nothing  to  da 

We  ind  moMmm  nedal,  partial  or  arbitrary 
or  in  rioUHon  of  fundamental  principles  in 
lbs  criminal  laws  of  tbe  Slate  of  Texaa  to- 
solved,  nnd  we  psreelve  no  ground  for  holding 
IbaS  tbe  proceedings  onmplnined  of,  widen 
weas  ted  in  tbo  ordtaiary  administratioo  of 
Aeae  iawa>  amounlod  to  a  dsalal  by  tbe  Stale 
sf  ^ne  psoeias  of  law  in  these  parties,  or  of 


some  right  secured  to  them  by  the  Constitu- 
tion of  the  United  States.  Be  KemmUr,  18$ 
U.  a  486, 448  [84:519. 5841:  CaldueU  r.  Iktas, 
187  U.  a  688  [84:8iq.  Although  no  right, 
title,  pririlege  or  immunity  was  specially  set 
up  or  claimed  at  tbe  proper  time  and  In  the 
proper  way,  and  no  federal  question  wan 
passed  upon  by  the  state  courts  or  raised,  ex- 
cept by  the  general  arermeot  in  the  petition 
for  rehearing  that  the  indictment  was  so  de- 
f  ectlTe  that  it,  or  the  statute  which  authorized 
it,  oontraTened  the  OonstitutloD,  yet,  as  full 
argument  was  permitted  at  tbe  bar,  upon  the 
assumption  that  the  writ  of  error  was  prori- 
dently  iisued,  we  will,  instead  of  dismtssiog 
the  writ,  affirm  tbe  lodgment 


0.  R.  HANDLBT  ar  ax..,  Appii^ 
1. 

SEBASTIAN  STUTZ 


&  a  Beportees  ed.  4lf .4S8b> 


SeoofdinQ  TadHticn  <tf  wvpofoHon  fnatin^  ^ 
ttoekhMmt  aut$ids  cf  SUUs-^d^enm  againtt 
eorparaacn—ahar^cidert^  liahiUty  to  ertd- 
Uort—corporatian  eannat  trantfer  itoek  with* 
aui  equivalent — ma^ eeUite  eioek  m  market — 
what  eredUore  can  et^cree  claim  aoainet  chare- 
kckten^-^Ken  tharAotderc  nci  liable  to  ered- 
Uore^cct  cfli^  etoekholder, 

L   A  fttflure  to  enters  resolution  of  stockhohlses  of 
a  oorporatlon  on  tta  book  at  the  time  tt 


Varm.—ABiorldht  CopMoe  itaofc;  righiacfviedgm 
of  «iiii«,-see  note  to  Anderson  ▼.  Philadelphia 
Warehouse  Oo.  SSdITSL 

^Co  pretcrrtd  itoelc  U»  Item:  tipMs  cf  hotdencf^ 
— ssennts  to  Warren  t.  Ktng.SrrlSS. 

When  tatatkm  cf  dock  or  ckanc  In  eorporuMon 
anpolr»  ofMoalUm  of  otmiraotc  See  note  to  Prort- 
deoee  Bank  t.  BUltnia,  TrflSS. 

^ttoiiMtiokiiial  liohOUvof  dodkholden  for  ssfw 
poroCsdibCs,  see  fints  to  Hatch  ▼.  Dana*  MdUL 

IMdtanwtncq^dtvefa^ciockMderctothccrcdttoro 
cf  on  tmoleeiit  eoipof  utloii  for  ihc  wnpatd 
mmomntadmconfketrelock:  UdbU^onncwtttarco 
lemted  after  Claim  cfcrtdUorarocc:  captUA  ctock  to 
hnui  ^HMir  DaMMiit  for  ■fnrilr'  ftow  naniajMl  wtad^ 

Tbe  aooepCsnoe  of  new  stoek,  and  a  paTmeot  of 
m  per  oeot  of  Ha  par  ?alue  as  pajmeot 
makes  the  other  SO  per  oent  asseCa  of  ibe 
tloo  in  oase  of  hs  InsolTenof.   MoAriljT. 
Polp*P.Oo.SSllaS0t 

Where  sharmof  capital stook are ToCed to 
rector  as  a  boous,  be  Is  sobJeci  to  the 
of  a  sbarebokSerwhobas  taken  stock  hot  has 
paid  for  the  suncalthooab  there  Is  a  oootraot  be- 
tween him  and  tbe  oooipaoy  that  socb  slock  shall 
not  be  assesnblSk   Washburn  ▼•  Orssn.  US  U.  8.  SO 


a  dl- 


A  stockboldsr  in  a  eorpoeatlon  who  paid  only  SS 
,  w  cent  for  trie  stock  and  mortgace  bcodi,  tbe 
kock  barint  bean  Imusd  as  paid  up  to  tiie  amount 
cf  tbe  other  SO  per  cent  to  taduoe  snob  pajrmsot  and 
tnbscfiptioo^ canooibe  snbJsdsd to  UabOtty  ton 

cent  unpaid,  as  that  was  snbstantiallj  a  donation 
hf  tbe  oorpoiatlon  so  ladoce  him  to  taketbestock« 
•Dd  be  li  under  no  ttaMtttj  to  tbe  corpoemtioQ 

T.QulBlard  f  8op.0t.)mN. 

Mf 


417-488 


SUPBKMB  Ck>imT  OF  THB  UhITBD  8tATE& 


Oo».  Tbdi^ 


ooDStitated  a  trost  fund  for  their  benefit,  which 
they  were  entitled  to  have  administered  in  a 
court  of  equity  to  the  satisfaction  of  their  said 
debts,  the  company  being  insolvent. 

It  further  appeared  from  the  testimony  that 
the  company  was  organized  soon  after  its  arti- 
cles of  incorporation  were  filed;  that  its  chief 
office  was  at  Mannington,  Kentucky;  and  that 
it  began  business  at  once  and  made  large  out- 
lays and  expenditures  for  machinery,  build- 
ings, materials  and  labor.  In  the  early  part  of 
the  year  lh86,  the  company  was  led  to  believe 
that  its  coal  would  coke,  and,  therefore,  its 
products  could  be  profitably  extended  fromgrate 
and  steam  purposes  to  iron-making  coke.  To 
embark  in  tbe  manufacture  of  coke,  however, 
money  was  needed,  and  a  meeting  of  the  stock- 
holders was  held  March  81,  1886.  at  which  a 
resolution  was  passed,  reciting  that  $50,000  was 
needed  with  which  to  erect  coke  ovens,  build- 
ings, improvements,  eta,  to  further  develop 
the  property;  and  it  was  unanimously  r^olved 
to  issue  $50,000  of  bonds  of  tbe  company,  in 
sums  of  $1,000  each,  due  thirty  years  from 
April  1,  with  6  per  cent  interest,  and  secured 
by  trust  mortgage  upon  the  property  of  the 
company,  and  tbe  president  was  authorized  to 
dispose  of  such  bonds  as  in  his  discretion 
seemed  best.  The  mortgage  was  executed  to 
the  designated  trustee  and  recorded.  It  was 
found,  however,  that  the  bonds  could  not  be 
■old,  and  to  meet  the  demands  upon  the  company 
for  money,  it  borrowed  a  large  amount  upon 
its  notes,  indorsed  by  its  directors  and  stock- 
holders, and  to  secure  the  lenders  and  indors- 
ers,  the  $50,000  of  bonds  were  deposited  in  two 
banks  in  Nashville,  Tennessee,  as  additional 
collateral  security  for  the  loans.  Finding  that 
no  one  would  purchase  the  bonds,  and  being 
advised  that  in  order  to  efPect  thehr  sale  it 


would  be  better  to  add  an  equal  amoonl  of 
stock  to  the  bonds,  and  propoae  to  the  poi- 
chasers  of  such  bonds  to  give  as  a  namty 
$1,000  of  stock  with  each  $r000  bond,  a 


ing  of  the  stockholders  of  thc:  aompanj 
held  at  Nashville,  May  81, 1886,  at  which  aB 
the  stockholders  were  present  in  peraon  or  bv 
proxy,  although  without  any  call  or  pmkm 
notice,  and  "it  was  ananimouslyreoolvedtkil 
the  capital  stock  of  the  company  be  incntmA 
to  $200,000,  as  authorized  by  tbe  dMrta* 
This  resolution  was  not  them  entered  upon  the 
records  of  the  corporation,  but  was  formolaled 
in  the  shape  of  a  pencil  memorandun,  mA 
adopted  unanimously.  Although  no  vote  ap- 
peared to  have  been  taken,  and  no  fomial  leoort 
was  made  of  the  meeting  antO  the  eommer  of 
1888.  No  notice  of  sucu  change  in  the  amoul 
of  its  capital  stock  was  recorded  or  pohUriwd, 
as  required  by  the  laws  of  Eentud^.  Tkt 
subscribers  to  the  bonds  sabseqnent^exeeiiied 
the  agreement  set  forth  in  the  Mil,  and  boidi 
to  the  amount  of  $45,000  were  deliTersd  lotht 
subscribers  with  equal  amounts  of  ceitUleatei 
of  "paid-up"  stock,  the  receipto  reciting  that  it 
"was  issuea  with  bonds  for  same  amoont,  ii  pv 
agreement'*  The  oertiflcatea  on  their  faee  n- 
cited  that  the  shares  of  stock  were  tuUj  prii 
up  *'and  were  non- assessable,"  or  laogoasiti 
that  effect.  Five  thousand  dcMkna  of  the  btmk 
were  left  in  one  of  the  national  banks  at  HsA- 
ville  as  collateral  security  for  a  loan  to  tbt 
company,  no  one  bavins  subaoibed  for  thiB. 
The  remaining  $80,000  shares  of  in 
stock,  which  were  not  needed  to  secure  < 
scribers  to  the  bonds,  appeared  to  have 
distributed  pro  rata  among  the  old  stockhaii- 
ers.  In  the  latter  part  of  1BB7,  and  in  At 
early  part  of  the  following  year,  plaintiib  ^ 
tained  judgments  against  tlie  oompaaj,  wUA 


Impairs  the  obligation  of  their  contraots,  and  is 
Invalid.  Hijrhtowerv.  Thornton,  8  Ga.  486;  Butter- 
worth  V.  0*Brieo,  24  How.  Pr.  488;  Curran  v.  Ar- 
kansas, MU.  8. 15  How.  804  a^  T06):  Gillet  v.  Moody, 
8N.Y.47«. 

If  there  are  several  creditors,  and  the  fund  is  In- 
sufflcient  to  discharice  all  tne  debts.  It  should  be 
distributed  ratably.  Brlggs  v.  Penniman,  8  Cow. 
887;  Booth  v.  Bunce,  84  N.  Y.  602;  Be  Waterbury,  C 
Paige,  880,  4  N.  Y.  Ch.  L.  ed.  470;  IZe  Aooidental 
Marine  Ins.  Corp.  L.  B.  6  Ch.  428L 

The  capital  stock  of  a  oorporvUon  wblch  Is  paid 
In,  and  promised  to  be  paid  in,  is  a  trust  fund  for 
the  payment  of  corporate  debts,  which  the  trustees 
cannot  squander,  or  give  away  except  fbr  an 
equivalent  consideration.  Curry  v.  Woodward,  63 
Ala.  871:  Beld  v.  Batonton  Mf^.  Go.  40  Oa.  08;  Van 
Oott  V.  Van  Brunt,  2  Abb.  N.  C.  288;  Re  Bachman, 
12  Nat.  Bankr.  Beg.SSS;  Baasett  v.  St.  Albans  Hotel 
Co.  47  Vt.  818;  Upton  v.  TrlbUcock,  91  U.  a  46 
<28: 208);  Currier  v.  Lebanon  Slate  Co.  66  N.  H.  268; 
Marsh  v.  Burroughs.  1  Woods,  488;  Osgood  v.  King, 
12  Iowa,  478;  Melvin  v.  Lamar  Ins.  Co.  80  Dl.  448. 

The  trust  cannot  be  defeated  by  any  device  short 
of  an  actual  payment  in  good  faith.  Sawyer  v. 
Hoag,  84  U.  a  17  WalL  81S  ,'21: 786);  Boynton  v. 
Hatch,  47  N.  Y.  226;  Schaeffer  v.  Missouri  Home 
Ins.  Co.  48  Ma  248;  Putnam  v.  New  Albimy,  4  Btas. 
886;  Re  Baglan  Hall  Colliery  Co.  L.  B.  6  Gh.  846: 
Guest V.  Worcester, B.ftaB.Oo.L.B.4aP.9. 

Any  private  agreement  between  a  subscriber  and 
the  agent  of  a  corporation,  that  the  sub8crll>er 
shall  not  be  called  on  to  pay,  or  that  In  a  certain 
event  he  shall  be  released,  or  which  otherwisa  Um- 

280 
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its  his  ilabIlity,lsvold«iiotoiily 

of  the  company  or  their  represei 

against  the  company  itself,  tf  anautboitei  bf  IL 

New  Albany  &  S.  B.  Co.  V.  Fields,  10 IML  W  Bw* 

ington  V.  Pittsburgh  ft  &  B.  Co.  M  Fs. 

wout  V.Michigan  A.  L.  B.CO.M  MIek.  «Ms 

Hall  ft  p.  B.  Co.  V.  Myers.  18  Abb.  Pr.N.&M. 

Stock  need  not  necoswtflly  be  paid  for  Id 
Payment  may  be  made  in  bank  ehodki,  tftksi 
are  good;  or  In  the  stock  of  anollier 
or  In  promissory  notes,  or  notes  and 
in  labor  or  materials;  or  in 
company  li  liable  to  pay;  and  the  oompaay 
compromise  subscriptions  which  aradoabCMLlF 
receiving  part  payment.  Fothetglll^ 
8  Gh.  270;  Adamson*s  Ossa,  L.  B.  18  Bq 
burgh  ft  a  R.  Co.  V.  Stewart,  41  Fk  H; 
L  ft  GL  R.  Co.  V.  Clarkson,  T  Ind.  8B6c  N< 
Nav.  Co.  V.  Newbem  Comra.  T  Jones,  I^  Hie  CMK 
er  V.  Crane,  21  Wend.  HI;  Oomina  T.  Ooa,  llf  llHa 
46;  People  v.  Stockton  ft  ▼.  B.  Co.  ilOri.  ML  • 
Am.  Bep.  178;  Bast  New  York  ft  J.  B.  Co.  v.  IMI^ 
ball,86How.Pr.481,8B6bt.  407;  Goodriekv.Bv 
nolds,  81  UL  480;  Ogdensburgh  B.  Oow  v.  WoolVi* 
Abb.  App.  Dec  888;  Stoddard  v.  Ohatuokat  Wemf 
dry  Co.  84  Conn.  642;  Straus  v.  Bsgielna.  00.8  OMs 
St.  68;  Andrews  v.  Hart,  IT  Wis.  Wfti  M6BasT.B» 
sel,  12Ired.  L.  284;  American  Silk  WostavJ 
4  Hun,  186.  8  lliomp.  ft  C.  8011;  Bflwar^  t. 
a  B.  00.27  La.  Ann.  US;  Ohio,  L  ft  L  B.  Ok  t. 
Cramer,  28  Ind.  480;  Pellafi  Osn, L.  B.  t  OkM 
Albaster^sCssa,  L.B.TB(^  8ns  Pbitedeipbiaft  W. 
a  B.  Co.  V.  Hickman,  28  Fk  Hie  Bmmtr  r.*  TsHik 
lion  ft  A.  B.  Co.  17  Ohio,  187. 


^^ 
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ComiMmj  WM  Incorporated  under  the  lawt  of 
the  Stete  of  Kentucky,  in  July,  1888,  with 
power  to  purchase^  lease  and  operate  coal  mines 
in  the  State  of  Kentucky,  a  copy  of  the  arti- 
cles of  hicorporation  being  annexeid  to  the  bill; 
that  by  said  artidea  the  capital  stock  of  such 
corporation  waa  fixed  at  $120,000,  divided  into 
shares  of  $100  each,  witii  power  to  increase 
the  same  to  $200,000,  by  a  maiority  yote  of  the 
stockholders:  thai  all  the  stock  was  then  t&ken 
and  paid  for  by  the  subscribers  in  some  man- 
ner agreed  upon  between  them;  that,  pursuant 
to  the  authority  contained  in  the  articles  of  in- 
corporation, the  stockholders,  all  of  them  being 
present  and  Toting,  "  at  a  meeting  duly  held 
for  the  purpose  in  May,  1886,  unanimously  re- 
solved and  ordered  that  the  capita]  stock  of 
said  company  be,  and  in  fact  it  was,  then  in- 
creased to  $200,000,  in  shares  of  $100  each, 
being  an  increase  of  800  shares  of  stock  of  said 
company;*''  that  of  the  800  shares  then  created, 
the  defendant  Handlev  subscribed  for  86| 
shares,  two  of  the  other  defendants  for  15 
shares  each,  and  two  others  for  75  shares  each, 
certificates  of  which  were  issued  by  the  com- 
pany, and  delivered  to,  and  received  by,  said 
subscribers,  as  they  were  respectively  entitled; 
but  that  neither  one  of  them  ever  paid  to  the 
company  aoy  part  of  the  said  shares,  and  they 
each,  respectively,  owe  the  said  company  the 
full  par  value  of  the  shares  of  the  said  capital 
stock  subscribed  for  and  issued  to  them. 

The  bill  also  averred  that  on  December  80, 
1886,  it  having  been  previously  resolved  to  issue 
bonda  to  the  amount  of  $50,000,  and  to  secure 
Uie  payment  thereof  by  a  mor^ge  upon  its 


property,  and  said  mortgage  having  been  ex- 
ecuted to  trustees  and  recoraed,  a  contract  waa 
executed  and  delivered  to  the  company  by  cer- 
tain others  of  the  defendants,  wnose  names 
were  subscribed  thereto,  in  the  following  terms: 
*'  We,  the  undersigned,  subscribe  lor  the 
amount  set  opposite  our  names  respectively,  to 
bonds  of  the  Clifton  Coal  Compaoy,  aggre- 
gating $50,000.  It  is  agreed  that  $50,000  capi- 
tal stock  be  distributed  pro  rata  among  the 
subscribers  to  the  above  bonds;"  that  several 
of  the  defendants  subscribed  to  this  contract, 
and  agreed  to  take  bonds  in  different  amounts 
that  said  subscribers  paid  the  coal  company 
for  the  bonds,  and  that  with  the  money  thus 
received,  to  the  extent  of  $30,000,  the  com- 
pany paid  its  debts  to  certain  of  its  officers  and 
managers,  who  had  become  liable  by  indorse- 
ment for  the  company,  and  that  nothing  was 
or  ever  has  been  paid  for  or  upon  any  of  the 
shares  of  capital  stock  thus  sub^ribed  for,  and 
to  be  distributed  among  them;  that  is  to  say, 
$50,000  of  said  capital  stock,  equivalent  to  500 
shares  thereof,  was  in  fact  subscribed  for  and 
distributed  among  certain  of  the  defendants, 
to  whom,  in  May,  1887,  there  were  issued  and 
received  by  them  respectively  cer^*(lcates  for 
shares. 

The  bill  further  averred  doat  the  plaintiffs 
were  Judgment  creditors  of  the  company,  by 
Judgments  obtained  in  the  courts  of  Kentucky' 
that  their  debts  were  created  before  all  of  ihe 
capital  stock  of  said  company  was  paid  in;  and 
that  all  of  said  $80,000  increase  of  the  capital 
stock,  and  each  and  all  of  the  amounts  due  to 
the  company  for  any  part  of  its  capital  stock, 


The  liability  imposed  upon  stookbolders  is  a  secur- 
ity over  which  corporate  authorities  have  no  con- 
teol;  it  is  not  a  primary  source  for  payment  of  the 
corporation  debts.  Falkeobach  v.  Patterson,  1 
West.  Hep.  les,  48  Ohio  St.  869. 

In  a  proceeding  to  enforce  the  equitable  obliga^ 
tion  of  Btockho'  den  in  an  insolvent  corporation  to 
pay  unpaid  capital  stock  to  satisfy  corporate  debts, 
only  so  much  of  the  unpaid  capital  as  is  necessary 
can  be  called  in,  and  this  only  when  all  other  assets 
are  exhausted.    Bellas  App.  6  Gent.  Bep.  180, 116  Pa. 

as. 

StookboldeiB  who  were  not  the  original  incorpo- 
rators of  the  company,  and  who  bought  In  good 
f afth  relying  upon  its  being  paid-up  stock  and  non. 
aaseesable,  there  being  no  evidence  that  they  had 
any  notice  of  fraud  contemplated  by  the  promot- 
ers, must  be  held  as  good-faith  purchasers,  and  are 
not  liable  to  be  aaseraed  upon  their  shaves  for  the 
debts  of  the  corporation,  in  a  suit  in  equity  brought 
by  a  creditor  of  the  corporation  to  enforce  payment 
of  his  dalm.  Toung  v.  Brie  Iron  Ga  8  West.  Bep. 
UB,  66  lOch.  m. 

Bona  fide  transferees  of  stock,  on  its  face  paid  up 
and  non  nssoflsable,  are  exempt  from  further  lia- 
bflltj  to  aflsOBsmenta  to  pay  debts  of  the  corpora- 
tion.  Id,  ^ 

The  obligation  to  make  good  the  unpaid  portions 
of  capital  stock  is  an  equitable  one,  and  is  a  charge 
upon  tbe  stock,  which  passes  with  it  to  its  trans- 
feree.   Bell*s  App.  6  Cent.  Bep.  160. 115  Pa.  88. 

Hie  balance  unpaid  on  subscriptions  to  stock  is  a 
trust  fund  in  the  hands  of  stockholders,  for  the 
payment  of  debts.  Oomell*s  App.  6  Gent.  Bep.  181, 
1147a.  ISB. 

Stockholders  of  a  company  may  be  called  on,  in 
tbe  interest  of  oreditors,  to  pay  Into  the  creasury  of 
the  company  money  dne  and  unpaid  upon  tbe  stock 
held  by  them,  to  the  amount  necessary  to  meet  the 

189  U.  S.  0.  8.,  Book  85. 


demands  of  creditois.  Bergen  v.  Porpoise  Fishing 
Go.  6  Gent.  Bep.  652, 42  N.  J.  Eq.  897. 

Creditors  of  a  corporation,  whose  debts  were  con- 
tracted before  a  subscription  to  capital  stock,  and 
not  upon  tbe  faith  of  it,  have  no  better  rights  in 
equity  against  the  subscriber  than  the  corporation 
itself  has.    Hahn^s  App.  (Pa.)  5  Gent.  Bep.  187. 

The  stockholders  of  an  insolvent  corporation 
who  have  not  paid  the  full  amount  of  their  stock 
are  liable  to  the  creditors  of  the  corporation  to  the 
extent  of  what  remains  unpaid  upon  their  several 
shares  of  such  stock,  or  of  so  much  thereof  as  may 
be  necessary  to  supply  the  deficiency  in  the  assets 
of  the  corporation  to  pay  its  debts.  Morgan  v.  New 
York  &  A.  B.  Ga  10  Paige,  290, 4  N.  Y.  Gh.  L.  ed.  081. 

A  creditor  of  a  corporation  cannot  maintain  an 
action  to  charge  its  stockholders  with  payment  of 
his  debt  on  the  ground  that  the  corporation  has 
divided  ail  its  property  and  capital  among  the 
stockholders,  closed  its  operations  and  gone  out  of 
existence  by  t^e  expiration  of  its  charter,  before 
he  has  recovered  a  judgment  against  tbe  corpora- 
tion. Andrew  v.  Vanderbilt,  87  Hun«  468;  Lowry 
V.  Inman,  46  N.  Y.  125;  Herring  v.  New  York,  L.  E. 
&  W.  B.  Go.  68  How.  Pr.  504:  Sturges  v.  Vanderbilt, 
78N.Y.801,d92. 

A  judgment  creditor  of  a  foreign  corporation, 
after  the  return  of  an  execution  unsatisfied,  may 
sue  a  stockholder  indebted  to  the  corporation  for 
unpaid  subscription  for  stock.  Dayton  v.  Borst, 
81  N.  Y.  486:  Lake  Ontario,  A.  ft  N.  Y.  B.  Go.  v. 
Mason,  16  N.  Y.  464;  Bartlett  v.  Drew,  57  N.  Y.  588; 
Griffith  V.  Mangam,  73  N.  Y.  612;  Morgan  v.  New 
York  ft  A.  B.  Go.  10  Paige,  292,  4  N.  Y.  Gh.  L.  ed. 
888;  Mann  v.  Pents,  8  N.  Y.  416. 

On  the  dissolution  of  a  corporation,  its  effects 

are  a  trust  fund  for  the  payment  of  its  creditors; 

and  a  state  law,  which  deprives  creditors  of  this 

right,  and  appropriates  the  property  to  other  uses 

16  229 
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coDstituted  a  tmst  f  and  for  thdr  benefit,  which 
they  were  enUUed  to  have  administered  in  a 
court  of  equity  to  the  satisfaction  of  their  said 
debts,  the  company  being  insolvent. 

It  further  appeared  from  the  testimony  that 
the  company  was  organized  soon  after  its  arti- 
cles of  incorporation  were  filed;  that  its  chief 
office  was  at  Maonin^on,  Kentucky;  and  that 
it  began  business  at  once  and  made  large  out- 
lays and  expenditures  for  machinery,  build- 
ings, materials  and  labor.  In  the  early  part  of 
the  year  lb86p  the  company  was  led  to  believe 
that  its  coal  would  coke,  and,  therefore,  its 
products  could  be  profitably  extended  fromgrate 
and  steam  purposes  to  iron-making  coke.  To 
embark  in  the  manufacture  of  coke,  however, 
money  was  needed,  and  a  meeting  of  the  stock- 
holders was  held  March  31,  1886.  at  which  a 
resolution  was  passed,  reciting  that  $50,000  was 
needed  with  which  to  erect  coke  ovens,  build- 
ings, improvements,  eta,  to  further  develop 
the  property;  and  it  was  unanimously  resolved 
to  issue  $50,000  of  bonds  of  the  company,  in 
sums  of  $1,000  each,  due  thirty  years  from 
April  1,  with  6  per  cent  interest,  and  secured 
by  trust  mortgage  upon  the  property  of  the 
company,  and  the  president  was  authorized  to 
dispose  of  such  bonds  as  in  his  discretion 
seemed  best  The  mortgage  was  executed  to 
the  designated  trustee  and  recorded.  It  was 
found,  however,  that  the  bonds  could  not  be 
■old,  and  to  meet  the  demands  upon  the  company 
for  money,  it  borrowed  a  large  amount  upon 
its  notes,  indorsed  by  its  directors  and  stock- 
holders, and  to  secure  the  lenders  and  indors- 
ers,  the  $50^000  of  bonds  were  deposited  in  two 
banks  in  Nashville,  Tennessee,  as  additional 
collateral  security  for  the  loans.  Finding  that 
no  one  would  purchase  the  bonds,  andoein^ 
advised  that  in  order  to  effect  their  sale  it 


would  be  better  to  add  an  equal  amoaiil  of 
stock  to  the  bonds,  and  propose  to  tbe  por 
chasers  of  such  bonds  to  give  as  a  gntidtj 
$1,000  of  stock  with  each  $1JD00  bond*  m 


ing  of  the  stockholders  of  thf:  soaipaoy  wm 
held  at  Nashville,  May  81, 1886,  at  whidi  aD 
the  stockholders  were  present  in  penon  or  Iv 
proxy,  although  without  any  cafl  or  nerfcm 
notice,  and  *'it  was  onanimousljreoolTedthil 
the  capital  stock  of  the  company  be  increand 
to  $200,000,  as  authorized  by  the  chaitCK,* 
This  resolution  was  not  then  enterod  upon  te 
records  of  the  corporation,  but  was  formnlaleii 
in  the  shape  of  a  pencD  memorandiun,  wad 
adopted  unanimously,  although  no  vote  ap* 
peared  to  have  been  ti^en,  and  no  formal  neoid 
was  made  of  tbe  meeting  antfl  the  —»■»"»•>  nf 
1888.  No  notice  of  sucu  change  in  the  amoat 
of  its  capital  stock  was  recordra  or  pahlislicd, 
as  required  by  the  laws  of  Eentoo^.  TW 
subscribers  to  the  bonds  subsequent^  exeeoied 
the  agreement  set  forth  in  the  bill,  and  boidi 
to  the  amount  of  $45,000  were  delivered  to  the 
subscribers  with  equal  amounts  of  oertilloatei 
of  'paiduD" stock,  the receipte redtfaig tlwt It 
"was  issued  with  bonds  for  same  amoont*  aa  per 
agreement.'*  The  certificates  on  their  faoi  !•• 
cited  that  the  shares  of  stock  were  fvJUj  yM 
up  *'and  were  non  assessable,"  or  laagoaiata 
that  effect.  Five  thousand  dollaia  of  too  boadi 
were  left  in  one  of  the  national  banks  at  IImI- 
ville  as  collateral  security  for  a  loan  lo  tbe 
company,  no  one  bavins  subecaibed  for  ~ 
The  remaining  $80,000  shares  of  in 
stock,  which  were  not  needed  to  aocnre  < 
scribers  to  the  bonds,  appeared  to  have 
distributed  pro  rata  among  the  old  stocihoU- 
ers.  In  the  latter  part  of  1897,  and  te  tht 
early  part  of  the  following  year,  plafaitHb  ob- 
tained Judgments  against  thie  company. 


' 


impairs  tbe  obUgation  of  their  oontraots,  and  is 
invalid.  Hiirhtowerv.ThonitOD,8Ga.486;  Butter- 
worth  V.  O'Brien,  24  How.  Pr.  488;  Curran  v.  Ar- 
kansas, SOU.  8.  IK  How.  804  a^:  705):  Gillet  v.  Moody, 
8N.Y.470. 

If  there  are  several  creditors,  and  the  fund  is  in- 
sufficient to  disohanre  all  the  debts,  it  should  be 
distributed  ratably.  Briggs  v.  Penniman,  8  Cow. 
887;  Booth  v.  Bunce,  24  N.  Y.  608;  iie  Waterbury,  C 
Paige,  880,  4  M.  Y.  Ch.  L.  ed.  470;  lie  Accidental 
Marine  Ins.  Oorp*  L.  R.  6  Ch.  428. 

The  capital  stock  of  a  corporeUon  which  Is  paid 
In,  and  promised  to  be  paid  in,  is  a  trust  fund  for 
the  payment  of  corporate  debts,  which  the  trustees 
cannot  squander,  or  give  away  except  fbr  an 
equivalent  consideration.  Curry  v.  Woodward,  63 
Ala.  871:  BeM  v.  Hatonton  Mfg.  Co.  40  Oa.  98;  Van 
Cott  V.  Van  Brunt,  2  Abb.  N.  0, 288;  Re  Bachman, 
12  Nat.  Bankr.  Reg.  29;  Baasett  v.  St  Albans  Hotel 
Co.  47  Yt.  818;  Upton  v.  TribUoock,  01  U.  8.  45 
(28: 208);  Currier  v.  Lebanon  Slate  Co.  66  N.  H.  282; 
Marsh  v.  Burroughs.  1  Woods.  468;  Osgood  v.  King, 
12  Iowa,  478;  Melvin  v.  Lamar  Ins.  Co.  80  Bl.  446w 

The  trust  cannot  be  defeated  by  any  device  short 
of  an  actual  payment  in  good  faith.  Sawyer  v. 
Hoag,  84  U.  S.  17  WalL  6U)  x'21: 786);  Boynton  v. 
Hatch,  47  N.  Y.  285;  flchaefler  v.  Missouri  Home 
Ins.  Co.  40  Mo.  248:  Putnam  v.  New  Albany,  4  Biss. 
865;  lie  Baglan  Hall  Colliery  Co.  L.  R.  5  Ch.  840: 
Quest  ▼.  Worcester,  &ftS.R.Oo.IfcB.4aP.9. 

Any  private  agreement  between  a  subscriber  and 
the  agent  of  a  corporation,  that  the  subscriber 
shall  not  be  called  on  to  pay,  or  that  in  a  oertain 
event  be  shall  be  releasad,  or  which  otherwisa  Um- 

280 


its  his  liability,  is  void,  not  only 

of  the  company  or  their  represei 

against  the  company  itself,  If  aDaathorised  if  IL 

New  Albany  ft  8.  R.  Co.  V.  Fields,  10  Ind.  Wt 

ington  V.  Pittsburgh  ft  8.  B.  Co. 

wout  V.  Michigan  A.  L.  R.CO.M  Mtah.  OMe 

Hall  ft  P.  R.  Co.  V.  Myers,  10  Abb.  Pr.  N.  8L  Ok 

Stock  need  not  necessarily  be  paid  for  ta 
Payment  may  be  made  in  bank  cheeks,  tttkoi 
are  good;  or  in  the  stock  of  aaothor 
or  in  promissory  notes,  or  notes  and 
in  labor  or  materials;  or  In 
company  Is  liable  to  pay;  and  the 
compromise  subscriptions  whloh 
receiving  part  payment.  FotbergllTi 
8  Ch.  270;  Adamson^s  Case,  L.  B.  10  Bq.  OR^ 
burgh  ft  C.  R.  Co.  v.  Stewart,  41  Pa.  M; 
L  ft  a  R.  Co.  V.  Clarkson,  T  Ind.  SBBc  Uti 
Nav.  Co.  V.  Newbem  Comra.  7  Jones,  K  flieOtoB#» 
er  V.  Crane,  21  Wend,  til;  Oonina  ▼.  Oba,  Of] 
46;  People  v.  Stockton  ft  V.  B.  Co.  liCiL  • 
Am.  Rep.  178;  Bast  New  York  ft  J.  B.  On.  v. : 
haU,86How.Pr.481.6Bobt.  407;  Goodilehv.] 
nolds,  81  IlL  480;  Ogdeosburgh  B.  On.  ▼.  Woohf;! 
Abb.  App.  Dec  888;  Stoddard  v.  Obeluokt  IbM- 
dry  Co.  84 Conn.  642;  Straus  v.  Vagle  Ins.  OoiiQM^ 
St.  60;  Andrews  v.  Hart,  IT  Wis.  207;  MdtesT.; 
sel,  12Ired.  L.  224;  American  Silk  WorkBT.I 
4Hun,  186.  6T1iomp. ft  C 881;  Bflwaras  Y. 
&  B.  Co.  87  La.  Ann.  118;  Ohio,  L  ft  L  B.  Oi^  l. 
Cramer,  28  Ind.  480;  Pellat%  Oasa.  L.  B.  f  OLK 
Albaster^s Case,  L.R.TB4.  87%  PhflaOelpUaft  W. 
CL  R.  Co.  V.  Hickman,  28  Fa.  HIC  HsMT  ▼.-  TsHrfk 
Uon  ft  A.  B.  Co.  17  Ohio,  187. 

Its  C.  K 


1890. 
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were  nnsatisfled,  and  in  September,  1887,  by 
an  order  of  the  Olrcait  CJourtof  Hppkins  CJoun- 
ty,  Kentucky,  the  entire  property  of  the  com- 
pnnv  was  placed  in  the  hands  of  a  receiver,  and 
iti<^>eratioQ  stopped. 

Ou  Febrnarv  8, 1889.  this  bill  was  filed 
against  the  coal  company  and  the  holders  of 
this  incroised  stock,  to  compel  payment  there- 
for, and  to  recover  the,  amounts  of  the  Judjg- 
ments  against  the  company.  The  court  dis- 
missed the  bill  as  to  three  of  the  defendants  not 
served  with  process,  and  as  to  the  rest  held 
Ibem  liable  to  all  the  creditors  of  the  company 
whose  debts  orijrinated  after  the  alleged  increase 
of  stock,  and  fixed  May,  1886,  as  the  date  of 
sac^  incresse.  As  to  debts  contracted  prior  to 
that  date,  they  were  excluded  because,  as  be- 
tween the  company  and  the  stockholders,  the 
latter  held  sudi  stock  proi)erlv,  and  without 
liaUlity  to  the  company,  and  afl  creditors  who 
dealt  with  the  company  prior  to  such  increase, 
and  not  upon  the  faith  of  such  stock,  had  no 
equity  to  demand  more  than  the  oombany  itself 
ooukC  Five  of  the  defendants  asmnst  whom 
decrees  were  rendered  in  excess  of  $5,000  ap- 
pealed to  this  court,  and  the  circuit  court  sus- 
pended the  execution  of  the  decree  as  to  those 
who  could  not  appeal,  until  this  court  should 
ctetermine  the  rights  of  the  appeUants. 

The  opinion  ox  the  circuit  court  is  reported 
in  41  Fed.  Rep.  681. 


Menn,  James  Staart  Pileher  and  Ed- 
ward H.  East,  for  appeUants: 

Stockholders'  meetings  must  be  within  the 
borders  of  the  State  which  created  the  corpo- 
ration. 

Cook,  Stock  and  Stockholders  (2d  ed.)  %  591; 
MUler  V.  Euier^  27  Me.  609;  Bmiih  v.  Bilwr 
VaUe$  Min.  Co.  64  Md.  85,  10  Am.  &  Eng. 
Corp.  Cas.  1,  64  Am.  Rep.  760;  Franco  Texan 
Land  Co.  v.  LaigU,  59  Tex.  889;  Omuiby  v. 
Vermont  Copper  Min,  Co.  56  N.  Y.  623;  Mit- 
cheU  v.  VernUfnt  Copper  Min.  Co.  67  N.  Y.  280; 
Haif$  ▼.  ParrUih,  14  N.  J.  Eg.  880;  ReiehiUHild 
Y.  Gmmereiai  EoUl  Co.  106  111.  489;  Freeman 
▼.  Maehiae  Water  Poster  dM.Oo.ZS  Me.  848; 
Camp  ▼.  Byrne,  41  Mo.  525. 

The  ads  and  proceedings  of  a  stockholders* 
meeting  held  outside  the  State  are  void. 

AfpintBaU  v.  Ohio  d  M.  E.  Co.  20  Ind.  492, 
497;  Bank  of  Augusta  ▼.  Barle,  88  U.  S.  18 
Pet.  619  (10:  274^;  Heath  v.  Sitverthorn,  89 
Wis.  146;  BeUowe  v.  Todd,  89  Iowa,  209;  Ohio 
d  M.  B.  Co.  V.  McPhereon,  85  Mo.  18;  Far- 
mum  Y.  Btaeketone  Canal  Corp.  1  Sumn.  46; 
Day  ▼.  Newark  IndiaBuhber  Mfg.  Co.  1  Blatchf . 
e28:  Taylor,  Corp.  §  882;  Morawetz.  Corp. 
f  448;  Potter,  Corp.  |S  856-859;  Field,  Corp. 
1 248;  Merriek  ▼.  Brainard,28  Barb.  574;  Mer- 
rick T.  Van  Santvoord,  84  N.  Y.  208;  Smith  v. 
Altord,  68  Barb.  415r  New  Tork  Floating  Der- 
rick Co.  V.  NewJerny  Oil  Co.  8  Duer,  648;  Bard 
▼.  PocU,  12  N.  Y.  495;  Wood  H.  K  Min.  Co. 
▼.  King,  45  Oa.  84. 

A  corporation  has  no  implied  power  to  change 
the  amount  of  its  capital  as  prescribed  in  its 
charter. 

8eoviU  V  Th4xyer,  105  U.  S.  148  (26:  96^ 
Clark  V.  Turner,  78  Ga.  1;  Orangere  L.  d  M. 
Jml  6b.  V.  Samper,  78  Ala.  825, 

An  organized,  going,  mining  corporatioB  can 

119  U.  8. 


dispose  of  its  stock  hi  good  faith  for  less  than 
par. 

Curriei  Caee,^  De  G.  J.  ft  a  867;  Carlr 
ing'e  Ca$e,  L.  R.  1  Ch.  Dir.  115:  Andereon'e 
Cate,L.  R.  7  Ch.  Div.  94;  SoiwiU  v.  Thayer, 
105  U.  S.  148  (26:968).  > 

Increased  stock  is  not  a  f unvs  for  creditorB 
whose  debts  arose  prior  to  the  increase. 

Hdhn*a  App.  (Pa.)  5  Cent.  Rep.  187;  CW»  v. 
Nori/i  Carolina  Gold  Amalgamating  Co.  14 
Fed.  Rep.  12, 119  U.  S.  848  (80:420);  Deadwood 
Firet  Nat.  Bank  v.  Ouetin  Minerva  Con.  Min 
Cb.  6  L.  R.  A  676,  42  Minn.  827;  Morawetz, 
Priv.  Corp.  g  289,  and  note  to  g  888;  Cook, 
Stock  and  Stockholder^  g  42. 

The  right  of  the  subsequent  creditor  rests 
upon  the  doctrine  of  estoppeL 

Union  Mut.  L.  Im,  Co.  v.  Frear  Stone  Mfg. 
Co.  97  HI.  587;  Vpton  v.  TribiUoek,  91  U.  8. 
45  (28:208);  WAeter  v.  CpUm,  Id.  65  (884). 

If  the  corporation  issued  new  shares  after  the 
claim  of  the  creditor  arose,  he  would  have  no 
equitable  right  to  insist  on  the  contribution  of 
a  greater  amount  of  capital  by  the  holders  of 
new  shares  than  the  corporation  itself  could 
claim  from  them  as  part  of  its  assets. 

Morawetz,  Priv.  Corp.  §  882. 

The  capital  is  not  actually  increased  until 
the  new  stock  is  subscribed. 

Congreee  A  E.  Spring  Co.  v.  Knowlton,  108 
U.  8.  49  (26:847);  Terry  v.  EagU  Lock  Co.  47 
Conn.  141;  Firet  Nat.  Bank  of  Salem  v.  Almy, 
117  Mass.  476;  Wakeman  v.  DcUley,  51  N.  Y. 
27,  80;  Eoane  v.  Coventry,  25  L.  J.  Ch.  489; 
Oreaee  v.  Babeock,  10  Met  525,  557. 

There  is  no  presumption  that  a  creditor  knows 
of  and  trusts  to  increased  stock. 

Morawetz,  Priv.  Corp.  §  888. 

Certainly  there  is  not  a  conclusive  presump- 
tion to  that  effect. 

Greenl.  Ev.  S§  14,  15,  88, 84;  Wood,  Pr.  Ev. 
g  59;  Coii  V.  North  Carolina  Oold  Amalgamat' 
%ng  Co.  14  Fed.  Rep.  12;  Deadwood  Fkret  Nat. 
Bank  V.  Ottatia  Minerva  Con.  Min.  Ob.  6  L.  R 
A  676,  42  Minn.  827. 

Subscribers  for  bonds,  who  take  stock  from 
the  company  as  a  gratuity,  along  with  the 
bonds,  cannot  be  held  liable  by  creoitors  of  the 
corporation  for  the  full  value  of  the  stock. 

Chrieteneen  v.  Eno,  8  Cent.  Kep.  70,  106  N. 
Y.  97. 

The  idea  of  the  capital  stock  being  a  trust 
fund  for  creditors  has  no  existence  until  the 
corporation  becomes  insolvent,  or  unable  to 
meet  its  debts  in  due  course  of  business. 

Pond  V.  Framingham  A  L.  B.  6b.  180  Mass. 
194. 

A  vote  of  the  stockholders  to  increase  the 
stock  is  not  per  ee  an  increase. 

Terry  v.  Eagle  Lock  Co.  47  Conn.  141. 

Creditors  of  a  corporation  who  become  such 
before  a  subscription  to  increased  capital  stock 
have  no  better  rights  in  equity  against  the  sub- 
scriber than  the  corporation  uself  has. 

Hahn*e  App.  (Pa.)  5  Cent  Rep.  187;  Lee  v. 
Inbrie,lS  Or.  510;  Duffleld  v.  Bamum  W.  d  L 
Worke,  64  Mich.293;  Deadwood  Firet  Nat.  Bank 
V.  Ouitin  Minerva  Con.  Min.  Cb.  6  L.  R  A  676, 
42  Minn.  827;  Coit  v.  North  CaroUna  Gold 
Amalgamating  Co.  119  U.  8.  843  (80:420);  1 
Morawetz,  Prhr.  Corp.  g  289,  noU  4. 

Unless  the  power  to  amend  the  charter  has 
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been  reserved  to  the  Lc«islatiire  it  has  no 
power  to  increase  the  llabUity  of  a  stockholder 
on  his  stock  for  debts  already  incurred. 

Com.  ▼.  CoehituaU  Bank,  8  Allen,  42; 
Wheeler  ▼.  Frontier  Bank,  28  Me.  808;  Owen  v. 
Purdy,  12  Ohio  St.  78;  Ilry  t.  Lexingikm  d  B. 
6.  B.  Ch.2  Met  (Ev.)  814;  Ochiltree  y.  lotoa  B. 
Contraaing  Co.  88  tJ.  8. 21  Wall.  249  (22: 646). 

Debts  contracted  by  promoters  of  a  corpora- 
tion cannot  be  pot  upon  a  subscriber  for  stock, 
whether  the  corporation  comes  into  existence 
or  not. 

Lindley,  Partn.  (4th  ed.)  119;  Qent  v.  Man- 
ufaeturers  d  M.  Mut.  Ins.  Co.  107  IlL  652. 

Certificates  are  not  stock,  but  are  merely 
prima  facie  evidence  of  ownership  of  stock. 

Cincinnati,  U.  d  Ft.  W.  B.  Co.  v.  Pearee,  28 
Ind.  502;  Hawlev  v.  Brumagim,  88  Cal.  894; 
Van  Aaen  v.  ITclan,  70  U.  8.  8  Wall  578, 598 
(18:  229.  289). 

The  court  of  chancery  can  make  a  final  dis- 
position of  the  cause,  embracing  the  entire 
subject  and  rights  of  all  parties  having  an  in- 
terest in  the  suit. 

Corcoran  v.  Cheeapeake  A  0,  CanaX  Co.  94 IJ. 
8.  741  (24:  190);  Foster,  Fed.  Pr.  §§  1-42; 
Allen  V.  Baugue,  1  Swan,  406;  La  Orange  dk  M. 
B  Co.  V.  Bainey,  7  Ck)ldw.  457;  Keeling  v. 
Heard,  8  Head,  595;  Bartee  v.  Tompkina,  4 
Sneed,  688;  Cox  v.  Waggoner,  5  Sneed,  546; 
Dodd  V.  Benthal,  4  Heisk.  610;  Almony  v. 
Dicke,  8  Head.  41;  Harding  v.  Handy,  24  U. 
8.  11  Wheat.  108  (6:  429);  Wiener  v.  Bmiet,  4 
Wash.  C.  C.  681;  Knight  v.  Knight^  8  P.  Wms. 
881. 

Meeare.  Walter  Evans  and  James  R. 
MaeFarlane*  for  appellees: 

The  cases  sustaining  this  action,  beginning 
with  Wood  V.  Dummer,  8  Mason,  808,  are  very 
numerous. 

Sawyer  v.  Hbag,  84  U.  8. 17  Wall.  610  (21: 
781);  Upton  v.  Tribileoek,  91  U.  8.  46  (28:  203); 
Sanger  v.  Upton,  Id.  56  (220);  Webster  v.  Upton, 
Id.  65  (884);  Morgan  County  v.  Allen,  108  U. 
8.  508  (26:  600);  Graham  v.  LaOroeee  db  M.  B. 
Co.  102  U.  8. 161  (26:  111);  Pattereon  v.  Ijynde, 
106  U.  8.  521  (27:  266);  Marr  v.  West  Tennes- 
see Bank,  4  Coldw.  471;  Union  Mut.  L.Ins  Co. 
V.  Frear  Stone  Mfg.  Co.  97  HI.  587;  Ang.  &  A. 
Corp.  g  600  fX  seg.,  and  nota;  2  Morawetz, 
Priv.  Corp.  S§  779-781,  788,  828.  824,  839. 

The  appellants  are  subscribers,  and  as  such 
are  bound  to  pav  their  subscriptions  In  full  for 
the  benefit  of  all  creditors  without  distinction. 

Hawley  v.  Upton,  102  U.  8.  816  (26:  179); 
Haldeman  v.  Ainslie,  82  Ey.  899;  Gill  v.  Ken- 
tueky  dC.G.di  S.  Min.  Co.  7Bush,688;  2  Mora- 
weta,  Priv.  Corp.  g§821,  881;  TurnbuU  v. 
Payson,  95  U.  8.  421  (24:  488);  Sanger  v.  Up- 
ton,  91  U.  8.  68,  64  (28:  228);  Chubb  v.  Upton, 
95  tJ.  8.  666  (24:  523);  Coit  v.  Xorth  Carolina 
Gold  Amalgamating  Co.  14  Fed.  Rep.  18; 
Glennr.  Springs,  26  Fed.  Rep.  494;  Ogilvie  v. 
KnccB  Ins.  Co.  68  U.  8.  22  How.  880  (16:  849). 

This  liability  will  not  be  affected  by  agree- 
ments that  no  further  calls  or  assessments  shall 
be  made. 

Upton  V.  Tribileoek,91  U.  8.  45  (28:  208); 
ScoviUY.  Thayer,  105  U.  8.  148  (26:968);  Union 
Mut.  L.  Ins.  Co.  V.  F)rear  Stone  JHfg.  a>.97111. 
587. 

AH  the  defendants  who  are  liable  at  all  are 


equally  liable  to  us,  whatever  eqtiities  ihaf 
may  respectively  have  among  theinselves. 

Holmes  v.  Sherwood,  16  Fed.  Rep.  725:  Martk 
V.  Burroughs,  1  Woods,  468-405;  mOek  ▼. 
Dana,  101  U.  8.  210  (25:  886). 

One  who  contracts  with  an  acting  corpora 
tion  cannot  defend  himself  against  a  claim  on 
such  contract,  in  a  suit  by  the  corporation,  bj 
alleging  the  irregularity  of  its  organixatioa 
The  rule  applies  to  increasing  t!Ae  stock  of  s 
corporation. 

Jones  V.  Bank  cf  Tennessee,  8  B.  Mon.  18t; 
Close  V.  Glenwood  Cemetery,  107  U.  8.  460  (27: 
408);  Leavenworth  County  v.  Bamss,  94  U.  8. 
78  (24:  64);  Douglas  County  Comrs.  v.  BMes^ 
Id.  104  (46);  Casey  v.  GaUi,  Id.  678  a08);  Om 
V.  Kentucky  d  0.  G.  dS.  Min.  Co.  7  Bosh,  680, 
640. 

The  creditor  of  an  insolvent  corporation  can- 
not offset  a  claim  for  unpaid  subscriptions  to 
Uie  capital  stock  with  an  ordinary  debt  doe  to 
him  from  the  corporation. 

Sawyer  v.  Hoag,  84  IJ.  8.  17  Wall.  610  91: 
781). 

Mr.  Jusiiee  Brown  delivered  the  opinion  of 
the  court: 

1.  Although  the  resolution  of  May  81, 1886, 
increasing  toe  stock  of  the  company  from 
$120,000  to  $200,000,  was  not  f  omudly  entered 
at  that  time  upon  the  books  of  the  company, 
and  nothing  but  a  pencil  memorandum  was 
then  made  of  the  proceedings  of  the  meeting, 
no  objection  can  be  taken  to  its  validity  by  rea> 
son  of  such  omission.  The  testimony  shows 
clearly  what  took  place  at  this  meeting.  It  «► 
pears  from  the  memorandum  made  by  Mr. 
Allen,  the  acting  secretary,  to  have  been  ''nnan- 
imously  resolv^  that  the  capital  stock  of  the 
company  be  increased  to  $200,000  as  authorised 
by  the  charter,  the  purposes  for  which  said 
stock  is  issued  being  the  betterment  of  the  pres- 
ent plant,  and  the  construction  of  a  new  plant 
for  coking  ptirpoees."  This  resolution  was 
subsequently,  and  in  1888,  when  the  omtssioa 
to  record  the  same  appears  to  have  been  first 
discovered,  formally  entered  upon  the  min- 
ute book  of  the  corporation.  The  failure  to 
enter  this  resolution  at  the  time  it  was  adopted 
did  not  affect  its  validity,  as  most  corporate 

acts  can  be  proved  as  well  bv  parol  as  by  writ-         I 
ten  entries.    Moss  v.  Aterell,  10  N.  Y.  449. 

2.  Nor  were  the  proceedings  of  such  meeting 
any  less  binding  upon  those  participating  in  it 
by  reason  of  the  fact  that  it  was  held  without 
call  or  notice,  and  outside  the  boundaries  of  the 
8tate  under  the  laws  of  which  the  company 
was  incorporated.  By  an  Act  of  the  Legisla- 
ture of  Kentuckv  of  March  8,  1876  (Oennal 
8iatutes,  page  769),  "  all  elections  for  directon 
and  other  officers,  by  private  corporations,  etc., 
shall  be  held  within  the  territorial  limits  of  the 
8tate  of  Kentucky.  .  .  .  Anv  such  electios 
held  outside  of  Kentucky  shall  be  void.**  Be- 
yond the  election  of  oflScers,  however,  there  to 
no  statutory  restriction  of  corporate  action  to 
the  limits  of  the  State,  and  in  the  absence  of 
such  inhibition  the  proceedings  of  such  meet- 
ing would,  within  the  rule  Udd  down  bj  this 
court  in  GalwMtan,  H.dff.R  Co.  v.  Cowdrey, 

78  U.  8.  11  Wall  459  [20:199].  with  n«aid  to   [4f^ 
directors'  meetings,  be  binding  npon  all  thoes 
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pmrticipatiiij^  in  it,  as  well  as  upon  those  acting 
upon  the  faith  of  its  validity,  or  receiving  stock 
anthorixed  to  be  issued  at  such  meetiut?.  It  is 
true  tber^  are  cases  holding  that  stockholders' 
meetings  cannot  be  legal!  j  held  outside  of  the 
home  State  of  the  corporation,  but  the  question 
has  generally  arisen  where  a  majority  present 
at  suchmeedng  had  attempted  bv  their  action 
to  bind  a  dissenting  minority,  or  bad  taken  ac- 
tion prejudicial  to  the  rights  of  third  persons. 
Ormmni  v.  Vermont  Copper  Min.  Co,  56  N.  Y. 
623;  nmee  t.  ParrUh,  14  N.  J.  Eo.  880.  In- 
deed, ao  far  as  we  know,  the  authorities  are 
uniform  to  the  effect  that  the  action  taken  at 
such  meetings  is  binding  upon  those  whopar- 
ticipate  in  or  take  the  benent  of  them.  Heath 
▼.  tmvertham  Lead  Min,  Co.  89  Wis.  146.  In 
this  case  the  meeting  was  attended  by  all  the 
stockholders  but  two,  who  were  represented  by 
proxy,  the  vote  incr^sing  the  stock  was  unan- 
imous, and  it  does  not  lie  in  the  mouth  of  those 
who  participated  in  this  act  or  received  the 
stock  voted  at  this  meeting  to  question  its  valid- 
ity. 

8.  It  if  further  claimed  that  this  issue  of 
stock  was  invalid  by  reason  of  the  fact  that 
there  was  no  amendment  of  the  charter  author- 
ising such  increase  ever  recorded  or  published, 
as  required  by  the  law  of  Kentucky.  The  pro- 
ceeding for  the  on^anization  of  incorporated 
companiea  is  found  in  chapter  56  of  the  Qen- 
eral  Statutes  of  Kentucky,  Uie  fifth  section  of 
which  requires  a  notice  to  be  published  for  at 
least  four  weeks  in  some  newspaper  as  con- 
venient aa  practicable  to  the  principal  place  of 
business,  specifying  several  particulars,  among 
which  is  the  amount  of  capital  stock  authorized, 
and  the  times  when,  and  the  conditions  upon 
which,  it  is  to  be  paid  in.  Section  six  is  as 
foUowa:  "The  corporation  may  commence 
business  as  soon  as  the  articles  are  filed  for 
record  in  the  office  of  the  county  court  clerk, 
and  their  acts  shall  be  valid  if  the  publication 
in  a  newspaper  is  made,  and  the  copy  filed  in 
the  office  of  the  secretary  of  state,  when  such 
filing  is  nficessaiy,  within  three  months  from 
such  filing  in  the  clerk's  office.  No  change>in 
any  of  the  for^oinff  particulars  shall  be  valid, 
unless  recordecf  ana  published  as  the  original 
articles  are  required  to  be;  nor  shall  any  change 
4S^1  be  made  at  any  time  or  in  any  manner  which 
would  be  inconsistent  with  the  provisions  of 
this  Act"  Reliance  is  placed  upon  the  find 
clause  of  this  section,  for  the  position  assumed 
by  the  defendants,  that  the  increase  in  the 
capital  stock,  never  having  been  recorded  or 
published,  as  required  Inrthis  clause,  was  void, 
and  the  case  of  SeomU  v.  Thayer,  105  U.  S. 
148  [26:  968],  is  cited  in  support  o^  this  conten- 
tion. That  was  also  an  action  wo  recover  un- 
paid assessments  upon  stock.  The  Statutes  of 
Kansas  provided  that  any  corporation  might 
increase  its  capital  stock  to  any  amount  not  ex- 
ceeding double  the  amount  of  its  authorized 
cafdtaL  The  corporation  in  question  had  in- 
creased its  capital  stock,  as  it  was  authorized  to 
do,  by  doubling  it,  and  it  subsequebtly  incr^used 
it  tnr  doubling  it  again,  thus  quadrupling  the 
orijpttal  amount*  the  defendant  in  the  case  hav- 
ing attended  hj  proxy  the  meeting  at  which 
sadi  Illegal  increaie  was  voted,  ana  received  a 
ooantity  of  the  ftock  thus  issued.  It  was  held 
Uiat  such  inonaae  was  ultra  tiree  and  void, 

U.S. 


and  that  the  defendant  was  not  estopped  from 
denying  the  validity  of  the  over-issue,  or  his 
obligation  to  pay  for  it. 

In  the  case  under  consideration,  however, 
the  articles  of  incorporation  did  provide  that 
the  capital  stock  should  be  $120,000,  with 
power  to  increase  to  $200,000  by  a  majority 
vote  of  the  stockholders,  and  there  was  no 
statutory  inhibition,  as  in  Kansas,  against  any 
such  increase  as  it  might  be  thought  advisable 
to  make.  Here,  then,  wap  vLe  power  to  in- 
crease the  capital  stock  to  the  precise  amount 
fixed  by  the  stockholders,  at  their  meeting  at 
Nashvule,  and  the  defect  was  merely  in  the 
failure  to  record  and  publish  such  change,  aa 
required  by  section  six  of  the  Statute  in  ques- 
tion. A 

It  is  insisted  by  theappelleeJ;  and  the  learned 
Judge  of  the  circuit  court  so  held,  that  the 
failure  to  record  and  publish  this  increase  of 
the  capital  stock,  whico  was  in  fact,  if  not  in 
name,  an  amendment  to  the  original  articles, 
which  had  fixed  the  capital  stock  at  $120,000. 
was  a  mere  irregularity  and  informality  in  the 
proceedings  to  effect  the  increase;  such  a  one 
as  was  said  by  this  court,  in  Chubb  v.  Upton, 
95  U.  S.  665,  667  [24:  528,  524],  to  constitute 
no  defense  to  a  subscriber  to  such  increased 
stock.  In  that  case  it  appeared  only  that  ob- 
jection was  made  to  the  proceedings  by  which 
the  company  increased  its  stock,  on  the  ground 
of  irr^gulanty  and  informality  in  the  papers 
filed  in  the  public  offices;  and  it  was  held  that 
one  who  contracted  with  an  acting  corpora- 
tion, by  purchasing  stock  in  the  same,  could 
not  defend  himself  against  a  claim  upon  such 
contract,  in  a  suit  by  the  corporation,  by  urg- 
ing the  illegality  of  its  organization.  In  Veeder 
V.  Mudgett,  95  In.  T.  295,  which  was  also  an 
action  by  directors  against  stockholders  of  a 
corporaUon  to  enforce  the  liability  imposed 
upon  them  because  of  an  alleged  failure  to  pay 
in  the  full  amount  of  the  capital  stock,  it  ap- 
peared that  the  meeting  at  which  the  increased 
stock  was  voted  was  not  formally  called,  nor 
was  a  certificate  of  the  increase  of  capital  made 
and  filed  as  prescribed  by  the  State  Statute. 
The  stock  was,  however,  all  issued  to  stock- 
holders who  voted  for  the  increase.  These 
holders  subsequently  received  dividends  there- 
on, voted  at  stockholders'  meetings  and  in  all 
respects  were  treated  and  acted  as  stockholders. 
The  court  held  the  attempted  increase  ille^l, 
but  that  the  defendant  stockholders,  as  against 
the  creditors  of  the  company,  by  accepting 
their  proportions  of  the  increased  stock,  by 
voting  for  its  increase,  by  taking  dividends 
upon  It  and  by  holding  it  out  to  those  dealing 
with  the  company  as  an  actual  component  or 
its  capital,  were  estopped  from  denying  the 
validity  of  the  increase.  It  was  arguei^  in  that 
case,  as  it  is  in  this,  that  an  act  absolutely  and 
wholly  void,  because  incapable  of  being  per- 
formed, could  not  be  made  valid  by  estoppel 
But  this  was  held  to  be  true  only  where  there 
was  an  entire  lack  of  power  to  do  the  act  so 
brought  in  question,  and  the  case  of  ScotiU  v. 
Thayer  was  cited.  ^But  where,"  says  the 
court,  "as  in  the  present  case,  the  abstract 
power  did  exist,  ana  there  was  a  way  in  which 
the  increase  coiud  lawfully  be  made,  and  the 
creditors  acted  without  uult,  believing  that 
the  increase  had  been  lawfully  effected,  and 
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the  necessary  steps  bad  been  taken,  there  the 
doctrine  of  estoppel  may  apply,  and  the  in- 
creased stock  be  aeemed  valid  as  against  the 
crediton  who  have  acted  upon  the  faith  of  sach 
increase." 

It  is  true  that  in  neither  of  those  cases  was 
the  coart  embarrassed  by  a  statate  declaring 
that  certain  conditions  must  be  observed  or  the 
increase  would  not  be  valid.  Bat  we  think 
that  the  clause  of  section  6,  upon  which  reli- 
ance is  placed,  must  be  read  in  connection  with 
section  18  of  the  same  Act,  which  provides 
that  "no  persons,  acting  as  a  corporation 
under  the  provisions  of  this  Act,  shaU  be  per- 
mitted to  set  up  or  rely  upon  the  want,  of  a 
legal  organization  as  a  defense  to  action 
brought  against  them  as  a  corporadon;  nor 
shall  any  person  who  may  be  sued  on  a  con- 
tract made  with  such  corporation,  or  sued  for 
an  injury  done  to  its  property,  or  for  a  wrong 
done  to  Its  interests,  be  permitted  to  rely  upon 
such  want  of  1^^  organization  in  his  defense." 
It  is  true  that  this  section  seems  to  apply  rather 
to  a  want  of  an  original  legal  organization  of 
the  company;  but  we  think  it  should  be  re- 
garded as  applying  as  well  to  amendments  to 
such  organization,  and  that  no  defense  con- 
nected with  the  original  organization,  which  a 
party  contracting  with  the  corporation  would 
be  disqualified  to  set  op,  can  be  made  available 
in  connection  with  an  amendment  to  the  origi- 
nal articles. 

So  far  as  the  question  of  liability  to  the  pro- 
posed assessments  is  concerned,  these  defend- 
ants, with  respect  to  their  relations  to  this  cor- 
poration, are  divisible  into  two  distioct  classes: 
first,  those  of  the  original  stockholders  who 
received  the  $80,000  increased  stock  as  a  gift; 
ieeond,  those  who  subscribed  to  the  $50,000 
bonds,  and  received  an  equal  amount  of  stock 
as  a  bonus  or  inducement  to  make  the  subscrip- 
tion. 

4.  With  regard  to  the  first  class,  namely, 
the  original  stockholders,  who  voted  for  tlus 
increase  of  800  shares,  and  then  distributed 
among  themselves  800  of  those  shares,  without 
the  shadow  of  riffht  or  consideration,  it  is  diffi- 
cult to  see  why  tney  should  not  be  called  upon 
to  respond  for  their  value.  The  only  claim 
made  upon  their  behalf  is  that  tiiey  never 
agreed  to  contribute  or  pay  for  the  same;  that 
the  stock  was  expressly  declared  to  be  "fuUv 
paid"  and  "free  from  all  claims  or  demands 
upon  the  part  of  the  company;"  that  there 
was  no  evidence  that  the  creditors  of  the 
company  knew  of,  or  relied  upon,  this  increase, 
in  their  dealings  with  the  company;  and  that 
they  had  a  riffht  to  return  ana  surrender  the 
same,  which  they  offered  to  do.  There  is  no 
reason  to  suppose  that  these  stockholders  did 
not  act  in  good  faith,  and  in  the  belief  that 
they  were  entitled  to  this  stock.  The  fact  that 
they  did  not  subscribe  for  it  or  agree  to  take 
i  antQ  the  receipt  of  Uie  certificates  is  im- 
Siaterial,  as  the  acceptance  of  the  certificates 
is   sufficient   evidence    of    an  agreement  to 

Say  their  par  value.  Sanger  v.  UpUm,  91  U. 
.  66.  84  [88:  920,  2281;  CAti»v.  Upton.  96  U. 
8.  665  [24:  6^;  BHgham  y.Mead,  10  Allen, 
245. 

Ever  since  the  case  of  Sawyer  y,  Hoag.  84  U. 
8. 17  Wall.  610  [21:  7811.  it  has  been  the  settled 
doctoise  of  this  court  that  the  capital  stock  of 
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an  insolvent  corporation  is  a  trust  fund  for  the 
payment  of  its  debts:  that  the  law  implies  m 
promise  by  the  original  sulMcribers  of  stock 
who  did  not  pay  for  It  in  money  or  other  prop- 
erty to  pay  for  the  same  when  called  upon  by 
cr^itors;  and  that  a  contract  b^iween  them- 
selves and  the  corporation,  Uiai  the  stock  shall 
be  treated  as  fully  paid  and  nonassessable,  or 
otherwise  limiting  their  liability  therefor,  is 
void  as  against  creditors.  The  decisions  of  this 
court  upon  this  subject  have  been  frequent  and 
uniform,  and  no  relaxation  of  the  general  prin- 
ciple has  been  admitted.  UpUm  v.  Tribifeoek^ 
91  U.  S.  45  [28:  2081;  Sanger  v.  UpUm,  91  U. 
8.  56  [28:  220];  Webeter  v.  Upton,  91  U.  a  65 
28:  ^1;  Ohubb  v.  Upton,  95  U.  8.  665 
24:  528  ;  PuUman  v.  Upton,  96  U.  8.  828 
24:  818J;  Morgan  County  v.  AUen.  108  IJ.  8. 
498  [26:  4981;  HawkinBw.  Olenn,  181  U.  8.  819 
[^:  1841;  Graham  v.  La  Oram  d  M.  R  Oa. 
102  U.  8.  148,  161  [26:  106,  111];  Biehardwn 
V.  Oreen,  188  U.  8.  80  [88:  516]. 

It  is  dmply  in  affirmance  of  this  general 
principle  that  section  14,  chapter  56,  of  the 
Qeneral  Statutes  of  Kentucky  declares  that 
nothing  in  the  Act  conferring  corporate  fran- 
cliises,  or  permitting  the  organization  of  cor- 
porations, "shaU  exempt  the  stockholders  of 
any  corporation  from  individual  liability  to  tha 
amount  of  the  unpaid  installments  on  stock 
owned  by  them."  If  the  corporation  has  no 
riffht,  as  against  creditors,  to  sell  or  dispose  of 
this  stock  wjth  ah  agreement  that  no  further 
assessment  shall  be  made  upon  it,  much  less 
has  it  the  right  to  give  it  away,  or  distribute  it 
among  shareholders,  without  receiving  a  fair 
equivuent  therefor,  and  thereby  induce  the 
public  to  deal  with  it  upon  the  credit  of  such 
shares,  as  representing  the  assets  of  the  corpo- 
ration. Union  MtU,  L.  Int.  Co,  v.  F^rear  Stone 
MJg,  a>.  97111.  587.  Thestockof  acorporatloo 
Is  supposed  to  stand  in  the  place  of  actual 
property  of  substantial  value,  and  as  being  a 
convenient  method  of  representing  the  intessst 
of  each  stockholder  in  such  property,  and  to 
the  extent  to  which  it  fails  to  represent  such 
value  it  is  either  a  deception  and  fraud  upon 
the  public,  or  an  evidence  that  the  origmal 
▼alue  of  the  corporate  property  has  become  de- 
predated. The  market  yalue  of  such  shares 
rises  with  an  increase  in  the  value  of  the  cor- 
porate assets,  and  falls  in  case  of  loss  or  mis- 
fortune, whereby  the  value  of  such  assets  is 
impaired.  And  the  increase  of  value  of  sudi 
stock  is  taken  to  represent  either  an  apprecia- 
tion in  value  of  the  companv's  property  beyond 
the  par  value  of  the  original  shares,  or  so  mudi 
money  paid  to  the  corporation  as  is  represented 
by  such  shares.  If  it  be  once  admitted  that  a 
corporation  may  issue  stock  without  receiving 
a  consideration  therefor,  and  where  it  does  not 
represent  actual  or  substituted  value  in  corpo- 
rate assets,  there  is  apparently  no  limit  to  the 
extent  to  which  the  original  stock  may  be 
*' watered,"  except  the  caprice  of  the  stock- 
holders. While  an  agreement  that  the  sub- 
scribers or  holders  of  sto<±  shall  never  be  called 
upon  to  pay  for  the  same  may  be  good  as 
against  the  corporation  itself,  it  has  been  uni- 
formly held  by  this  court  net  to  be  bindinf 
upon  Its  creditors. 

5.  Somewhat  different  considerations  apply 
to  those  who  subscribed  for  the  bonds  of  the 
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company,  with  the  undentADding  that  they 
were  to  reoelYe  an  amount  of  stock  equal  to  the 
bonds  as  an  additional  inducement  to  their 
sohscription.  The  facts  connected  with  this 
transaction  are  substantially  as  follows:  Some 
three  years  after  the  company  was  organized 
it  became  apparent  that  the  enterprise,  as  orig- 
inally contemplated,  namely,  the  mioing  and 
selling  of  coal  for  steam  and  domestic  purposes, 
was  not  likely  to  be  a  success,  owing  to  the  in- 
ferior character  of  the  product;  and  the  only 
hope  of  the  company  lay  in  the  manufacture  of 
the  ooal  into  an  iron-making  coke,  that  is,  a 
coke  containing  a  percentage  of  sulphur  low 
enough  to  adimt  ci  the  manufacture  of  mer- 
chantable |rig-iron«    To  embark  in  this,  how- 

(4t9]  ever,  money  was  needed,  and  as  the  stock  of 
the  company  was  not  worth  more  than  60  cents 
on  Uie  Qollar,  it  was  evident  this  could  not  be 
effected  simply  by  the  issue  of  new  stock.  It 
was  proposed  at  the  meeting  in  March  that 
money  should  be  raised  by  the  issue  of  $50,000 
of  bonds,  with  which  to  add  the  requisite 
atructuree  to  the  plant.  But  it  was  soon  evident 
that  the  bonds  could  not  be  negotiated  without 
the  stock,  and  acting  upon  the  suggestion  of  a 
Nashyille  banker,  it  was  resolved  at  the  meet- 
ing in  May  that  Uie  stock  should  be  increased 
€00  shares,  MM)  of  which  should  be  turned  over 
to  the  subscribers  to  the  bonds,  as  a  bonus  or 
an  additional  consideration.  The  evideoce  is 
uncontradicted  that  the  bonds  could  not  have 
heen  negotiated  without  the  stock;  that  they 
were  both  sold  as  a  whole:  that  the  transaction 
"was  In  good  faith,  and,  considering  the  risk  that 
was  taken  by  the  subscribers,  the  price  paid  for 
the  slock  and  bonds  was  fair  and  reasonable. 
The  directors  appear  to  have  done  all  in  their 
power  to  obtain  the  best  possible  terms,  and 
there  is  no  imputation  of  unfair  dealing  on  the 
part  of  anyone  connected  with  the  transaction. 
At  that  time  the  mines  and  property  of  the 
company  were  in  good  condition,  and  the  pros- 
pects of  success  were  fair. 

The  case  then  resolves  itself  into  the  ques- 
tion whether  an  active  corporation,  or,  as  It  is 
ealled  in  some  cases,  a  "  going  concern,"  find- 
ing its  original  capital  impair^  by  loss  or  mis- 
fortune, may  not,  for  the  purpose  of  recuper- 
ating itself  and  providing  new  conditions  for 
the  successful  prosecution  of  its  business,  issue 
new  stock,  put  it  upon  the  market  and  sell  it 
for  tlie  best  price  that  can  be  obtained.  The 
question  has  never  been  directly  raised  before 
m  this  court,  and  we  are  not,  consequently, 
embarrassed  by  any  previous  decisions  on  the 
Doint  In  the  Vpt4m  Ckue$,  arising  out  of  the 
xailiire  of  the  Great  Western  Insurance  Com- 
pany,  in  Hatch  ▼.  Dana,  101  IJ.  8.  205  |^: 
885],  and  in  Hawkins  v.  Olenn,  181  U.  S.  S19 
(88:  184],  the  defendants  were  either  original 
sutMcribers  to  the  increased  stock,  at  a  price  far 
below  its  par  value,  or  transferees  of  such  sub- 
scribers; and  the  stock  was  issued,  not  as  in 
this  case,  to  purchase  property  or  raise  money 
to  add  to  the  plant  and  facflitate  the  opera- 
lions  of  the  company,  but  simply  to  increase 

£43Q-  its  original  stock  in  order  to  carry  on  a  larger 
'  business,  and  the  stock  thus  issued  was  treated 
as  if  It  formed  a  part  of  ^he  oridnal  capital. 
In  Morgan  County  y,  AUen,  108  U.  S.  498  [26: 
498).  the  same  principle  was  applied  to  a  sub- 
script ion  by  a  county  to  the  capital  stock  of  a 


railroad  company,  for  which  it  had  issued  its 
bonds,  although  such  bonds  had  been  sur- 
rendered to  the  county  with  the  consent  of  cer- 
tain of  its  creditors. 

To  say  that  a  corporation  may  not,  under 
the  drcumstanoes  above  indicated,  put  its 
stock  upon  the  market  and  sell  it  to  the  high- 
est bidder.  Is  practically  to  declare  that  a  cor- 
poration can  never  increase  its  capital  by  a  sale 
of  shares,  if  the  orifrinal  stock  has  fallen  be- 
low par.  The  wholesome  doctrine,  so  many 
times  enforced  by  this  court,  that  the  capitaJ 
stock  of  an  Insolvent  corporation  is  a  trust 
fund  for  the  payment  of  its  debts,  rests  upon 
the  idea  that  the  creditors  have  a  right  to  rely 
upon  the  fact  that  the  subscribers  to  such  stock 
have  put  into  the  treasury  of  the  corporation, 
In  some  form,  the  amount  represented  by  it; 
but  it  does  not  follow  that  every  creditor  has  a 
right  to  trace  Mch  share  of  stock  issued  by 
such  corporation,  and  inquire  whether  its 
holder,  or  the  person  of  whom  he  purchased, 
has  paid  its  par  value  for  it.  It  frequently 
bappena  that  corporations,  as  well  as  individ- 
uals, find  it  necessary  to  increase  their  capita 
in  order  to  raise  money  to  prosecute  their  busi 
ness  successfully,  and  one  of  the  most  frequent 
methods  resorted  to  is  that  of  issuing  new 
shares  of  stock  and  putting  them  upon  the 
market  for  the  best  price  th^  can  be  obtained; 
and  so  long  as  the  transaction  is  bona  fide,  and 
not  a  mere  cover  for  "  wat^ng"  the  stock, 
and  the  consideration  obtain^  represents  the 
actual  value  of  such  stock,  the  courts  have 
shown  no  disposition  to  disturb  it.  Of  course 
no  one  would  talte  stock  so  issued  at  a  greater 
price  than  the  original  stock  could  be  ^ur 
chased  for,  and  hence  the  ability  to  negotiate 
the  stock  and  to  raise  the  money  must  depend 
upon  the  fact  whether  the  purchaser  shall  oi 
shall  not  be  called  upon  to  respond  for  Its  par 
value.  While,  as  before  obsierved,  the  precise 
question  has  never  been  raised  in  this  courts 
there  are  numerous  decisions  to  the  effect  that 
the  general  rule  that  holders  of  stock.  In  favor 
of  (^editors,  must  respond  for  Its  par  value,  Is  ' 
subject  to  exceptions  where  the  transaction  Is  {4M\* 
not  a  mere  cover  for  an  illegal  increase.  *- 

Thus  in  New  Albany  v.  Burke,  78  U.  8. 11 
Wall.  96  [20:  155],  a  city  subscribed  to  the 
stock  of  a  railroad,  and  issued  bonds  for  apart 
of  the  subscription,  agreeing  to  issue  them  for 
the  rest  of  it  when  the  rojd  should  be  built  to 
a  certain  point.  The  road  relied  mainly  upon 
these  bonds  to  raise  the  necessary  money.  The 
yalidity  of  the  bonds  being  denied  by  t«z- 
payers,  who  bad  filed  bills  to  enjoin  tbendsing 
of  a  tax  to  pay  the  interest,  thefr  yalue  in  the 
market  was  largely  impaired,  and  it  was  found 
they  could  not  be  sold  without  a  sacrifice. 
Under  these  circumstances  the  company  ap- 
plied to  the  city  to  pay  a  certain  sum  which 
bad  been  borrowed  by  the  road  upon  the 
pledge  of  the  bonds  already  i<«sued,  with  sun- 
ory  other  moneys,  and  in  consideration  there- 
of the  city  obtained  from  the  company  a  large 
number  of  bonds  which  had  not  .been  nego-^ 
tiated,  and  a  cancellation  of  the  subscription. 
In  a  suit  brouj^ht  by  a  Judgment  creditor  ta 
enforce  the  original  subscription,  it  was  held 
that  the  compromise  was  legal,  and  the  pay- 
ment of  sucn  sul>scription  would  not  be  en- 
forced, although  it  subsequentiy  turned  out 
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that  the  bonds  were  worth  more  than  they 
could  have  been  sold  for.  Said  Mr.  Jvttiee 
Strong,  speaking  for  the  court:  "Had  the 
company  sold  to  a  stranger,  and  then  the  dtv 
become  a  purchaser  from  the  stranger,  it  wiU 
not  be  contended  that  any  creditor  of  the  com- 
pany could  complain.  And  it  can  make  no 
difference  whether  the  purchase  was  made  di- 
rectly or  indirectly  from  the  first  holder  of 
the  bonds,  assuming  that  there  was  no  fraud. 
The  transaction  .  .  .  was,  in  substance,  plain- 
ly nothing  more  than  a  purchase  by  the  city  of 
its  own  bonds,  some  of  which  had  been  issued 
and  others  of  which  it  was  under  obliga- 
tion to  issue,  at  the  call  of  the  vendor.  .  .  . 
Looking  at  it  in  the  light  of  subsequent  events, 
it  was  no  doubt  an  advantageous  purchase  for 
the  city;  and,  if  the  uncontradicted  evidence 
is  to  be  believed,  it  was  deemed  at  the  time  an 
advantageous  sale  or  arrangement  for  the  com- 
pany. .  .  .  We  may  add,  the  evidence  is  con- 
vincing that  the  contract  between  the  city  and 
the  company  was  made  in  the  utmost  good 
faith,  with  no  intention  to  wrong  creditors  of 
the  latter;  that  it  was  at  the  time  considered 
advantageous  to  the  com  pan  v,  and  it  is  not 
proved  that  all  was  not  paid  lor  the  bonds  is- 
sued and  to  be  issued  that  they  could  have 
been  sold  for  in  the  market." 

So  in  Coit  v.  Norih  Carolina  Oold  Amalga- 
mating Oo.,  119  IJ.  S.  848  [80:420],  it  was  held 
that  where  the  charter  of  a  corporation  author- 
izes the  capital  stock  to  be  paid  for  in  prop- 
erty, and  the  shareholders  honestly  and  in  good 
faith  pay  for  their  subscriptions  in  property 
instead  of  money,  third  parties  have  no  ground 
of  complaint,  altJhough  a  gross  and  obvious 
over-valuation  of  suph  property  would  be 
strong  evidence  of  fraud  in  an  action  by  a 
creditor  to  enforce  personal  liability.  The  court 
held  that  where  full-paid  stock  was  issued  for 
property  received  there  must  be  actual  fraud 
in  the  transaction  to  enable  creditors  of  the 
corporation  to  call  the  stockholders  to  account. 
In  delivering  the  Judgment  of  the  court  in  that 
case  at  the  circuit  (14  Fed.  Rep.  12),  Mr,  Jut- 
tiee  Bradley  observed:  "That  trust  (in  favor 
of  creditors)  does  not  arise  absolutely  in  every 
case  where  capital  stock  has  been  issued,  and 
where  it  has  been  settled  for  by  arrangement 
with  the  company.  It  is  not  as  if  the  stock- 
holders had  given  their  promissory  notes  for 
the  amount,  these  notes  being  in  the  treasury 
of  the  companv;  but  there  are  often  equities  to 
which  the  stockholders  are  entitled— on  which 
they  are  to  stand."  As  one  of  them,  he  men- 
tioned the  case  of  stock  dividends  fairly  made 
in  consideration  of  profits  earned  and  of  accu- 
mulations of  the  property  of  the  company, 
and  observed:  "  It  is  not  true  that  it  is  in  the 
power  of  a  creditor  in  every  case,  and  in  all 
cases,  as  a  mere  matter  of  right,  to  institute 
an  inquiry  as  to  the  valuatiob  of  the  amount 
of  the  consideration  given  for  the  stock,  and 
disturb  fair  arrangements  for  its  payment  in 
other  wavs  ttian  by  cash.  If  the  stock  baa 
been  iairly  created  and  paid  for,  there  is  an 
end  of  trusts  in  favor  of  anybody;  and  this 
does  not  affect  the  general  proposition  that  un- 
paid subscriptions  £f  stock  are  a  trust  fund  to 
be  administered  for  the  benefit  of  creditors 
after  a  corporation  becomes  insolvent." 

A  case  nearer  in  point  It  that  of  Clark  t. 
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Bef>er,  189  U.  S.  96  [85:881  dacidad  at  Oi 
present  term  of  this  court  Id  tlda  caie,  % 
railroad  company,  of  which  defendant's  iDlB»'  I 
tate  was  president  and  stockholder,  bad  a  M* 
tlement  with  a  construction  company,  of  m\Uk 
defendant's  intestate  was  alao  a  membtf,  te 
work  done  in  building  tiie  xcmuI.  The  laboid 
company,  being  unable  to  pay  tbe  dalm  cf 
the  construction  company,  delivered  to  It 
thirty-five  hundred  shares  <n  Its  stock  at  M ' 
cents  on  the  doUar,  and  the  aame  ware  aooepl- 
ed  in  full  satisfaction  of  the  debL  The  tloek 
was  not  worth  anything  in  the  market,  and 
was  issued  directly  to  the  defendant'a 
No  other  payment  than  the  90  per 


ever  made  on  account  of  this  stock.  A  fad^ 
ment  creditor  of  the  railroad  company  fded  a 
bill  to  compel  the  payment  b>  the  defendiat 
of  his  claim,  upon  the  theory  thaiha  waslnlilt 
for  the  actual  par  value  of  aiich  stock,  what- 
ever  mav  have  been  its  market  vahw  at 
the  time  it  was  received.  It  was  held  ha  ooold 
not  recover.  "Of  course,  onder  this  view," 
sa^s  Mr.  Justice  Harlan,  in  delivering  the 
opinion  of  the  court,  "everyone  having  oalai 
against  the  railway  company,— even  nboiet 
and  employes, — who  conld  get  notUng  auept 
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stock  in  payment  of  their  demandi.  n 
bound,  by  accepting  stock  at  ita  manet 
in  payment,  to  account  to  nnsatiafled  Jodgnwal 
creditors  for  its  full  face  vahia,  altbonn,  at 
the  time  it  was  sought  to  make  them  nU^ 
the  corporation  had  ceaaed  to  ezlit»  aad  m 
stock  bad  remained,  as  it  waa  wheo  taken,  a^  /i 
solutely  worthless.  .  .  .  Toai^thatapB^  •: 
lie  corporation,  charged  with  pobUc  diiH^  '^ 
may  not  relieve  itself  from  embairaasmnt  ^ 
paying  its  debt  in  stodc  at  ita  real  vahN^* 
there  being  no  statute  forbidding  iooh  a  tiaa^ 
action,— without  subjecting  the  creditor,  ear 
rendering  his  debt,  to  the  UaUlitj 
to  stockholders  who  have  agreed, 
impliedly,  to  pay  the  face  woe  of 
scnbed  by  them.  Is,  in  effect,  to  eompal 
either  to  suspend  operetiona  tbe  momeBt  thef 
become  unable  to  pay  their  current  dable  or  ta 
borrow  money  secured  by  mortgage  vpoo  tht 
corporate  property." 

So  in  FogoY.  Ho^r,  ISOU.  a  118  PMML 
also  decided  at  the  present  term.  It  waa  heldm 
be  competent  for  a  railroad,  eiereWng  gooA 
faith,  to  use  ita  bonds  or  atock  in  payiMBt  for 
the  construction  of  ita  road,  altlKMun  it  eoaU 
not,  as  against  crediton  or  atockhcSteai  \mm 
its  stock  as  fully  paid  without  felting  mm 
fair  or  reasonable  equivalent  for  It  It  «ai 
there  said:  ''What  was  such  aa  aqolfahei 
depends  primarily  upon  the  aetnal  vataa  aC 
the  stock  at  the  time  it  waa  contiaetad  ta  he 
issued,  and  upon  the  oompenaatkm  wfefcl^ 
under  all  the  drcnmstancea,  tbe 
were  equitably  entitled  to  receive  for  the 
ticular  work  undertaken  or  done  bj 
It  appeared  in  that  caae  that  fttll  and 
compensation  for  the  work  done  Ind  bi 
by  the  company  in  ita  mortgage  lxNid% 
the  bill  contained  no  allegation  wbalav 
the  real  or  market  value  of  aneh  atod;.  It  wh 
held  that  the  contracton  reoatring  lUa  ikNl 
were  not  liable  to  crediton  for  ili  par  vatakf 
It  was  added:  «'If,  when  diapoaed  of  by  ttil 
railroad  company,  it  waa  wltaoot  Taloa,  na  i 
wrong  was  done  to  crediton  by  tb^  mntnct 
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made  with  Blair  and  Taylor.  If  the  plaintiff 
expected  to  recover  io  this  suit  on  the  ground 
tbftt  the  stock  was  of  substantial  value,  it  was 
iocamhent  upon  him  to  distinctly  all^e  facts 
that  would  enable  the  court— assuming  such 
facts  to  be  true — to  say  that  the  contract  be- 
tween the  railroad  company  and  the  contract- 
ofs  was  one  which,  in  the  interest  of  oreditors, 
ought  to  be  closely  scrutinized.**  It  would 
Mem  to  follow  from  this  that  if  tiie  stock  had 
been  of  some  Talue,  that  yalue,  however  much 
Itts  than  par,  would  have  been  the  limit  of  the 
holder's  liabnity. 

In  Marrow  y.  NashvatL  A  8.  Co.,  87  Tenn. 
282,  Uie  Supreme  Coirt  of  Tennessee  held 
that  a  contract  with  a  subscriber  to  stock  of  a 
corporation,  that  for  every  share  subscribed  he 
should  receive  bonds  to  an  equal  amount, 
aecored  by  mortgage  on  the  company's  plant, 
is  void  as  against  creditors,  and  also  between 
the  subscriber  and  the  corporation.  But  the 
court  drew  a  distinction  between  such  a  case 
and  sales  of  or  subscription  to  the  stock  of  an 
onranized  and  going  corporation.  It  said: 
**The  necessities  of  the  business  of  an  organ- 
ized company  might  demand  an  increase  of 
capita]  stock,  and  if  such  stock  is  lawfully  is- 
loed,  it  may  very  well  be  offered  upon  special 
tenns.  In  such  case,  if  the  market  price  was 
len  than  par,  it  is  clear  that  a  purchaser  or 
■ohscriber  for  such  stock  at  its  market  value 
|435]  would,  in  the  absence  of  fraud,  be  liable  only 
for  his.  contract  price.  8o  a  case  might  arise 
where  the  stock  of  a  going  concern  was  much 
depreciated,  and  where  its  bonds  were  likewise 
below  par,  and  there  was  lawful  authority  to 
iasoe  additional  stock  and  bonda  Now,  in 
lach  case,  the  real  market  value  of  an  equal 
imount  of  stock  and  bonds  might  not  exceed, 
or  even  equal ,  the  par  value  of  either.  In  such 
cues,  the  question  of  fraud  aside,  the  purchas- 
er would  only  be  held  for  his  contract  price." 
This  case  from  Tennessee  puts  as  an  illustra- 
tion the  exact  case  with  which  we  are  now 
dealing. 

The  liability  of  •  subscriber  for  the  par  value 
of  increased  stock  taken  by  him  mav  depend 
somewhat  upon  the  circumstances  under  which, 
and  the  purposes  for  which,  such  increase  was 
made.  If  it  be  merely  for  the  purpose  of  add- 
ing to  the  orifl:{nal  capital  stock  of  the  corpora- 
tion, and  enabling  it  to  do  a  larger  and  more 
profitable  bu8iness,such  subscriber  would  stand 
practically  upon  the  same  basis  as  a  suDscriber 
to  the  original  capital.  But  we  think  that  an 
active  corporation  may.  for  the  purpose  of  pay- 
ing its  debts»  and  obtaining  money  for  the  sue- 
eonful  prosecution  of  its  business,  issue  its 
stock  and  dispose  of  it  for  the  beal  price  that 
can  be  obtained,  ^ein  v.  Howard,  66  Cal.  616. 
As  the  company  In  this  case  found  it  impossible 
to  negotiate  ita  bonds  at  par  without  the  stock, 
and  as  the  stock  was  issued  for  the  purpose  of 
enhancing  the  value  of  the  bonds,  and  was 
taken  by  the  subscribers  to  the  bon(k  ata  price 
fairlviepreaenting  the  value  of  both  stock  and 
bonds,  we  think  the  transaction  should  be  sus- 
tained, and  that  the  defendants  cannot  be  called 
npoo  to  respond  for  the  par  value  of  suc^ 
stock,  as  if  they  had  subscribed  to  the  original 
Slock  of  the  company.    Our  conclusion  upon 
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this  branch  of  the  case  disixMes  of  it  as  to 
those  who  were  held  liable  by  virtue  of  their 
subscription  to  the  bonds. 

6.  We  have  no  doubt  the  learned  circuit 
Judge  held  correctly  that  it  was  only  subsequent 
creditors  who  were  entitled  to  enforce  their 
claims  against  these  stockholders^  since  it  is 
only  they  who  could,  by  any  legal  presump- 
tion, have  trusted  the  company  upon  the  faith 
of  the  increased  stock.  Deadwood  Fir$t  Nat. 
Batik  V.  Ouitin  Minerva  Con,  Min,  Qo,  43 
Minn.  887,  6  L.  R  A.  676;  2  Morawetz  on 
Corporations,  §§  882,  833;  Ooit  v.  North  Caro- 
lina Oold  Amalgamating  Co.  14  Fed.  Rep.  12. 
We  also  anee  with  him,  that  creditors  who 
became  such  after  the  increase  was  voted  in 
May,  1886,  are  entitled  to  look  to  those  who 
suroequentlv  received  the  stock,  notwithstand- 
ing they  did.  not  receive  it  until  after  the  debts 
had  been  contracted.  The  circuit  judge  found 
in  this  connection  that  the  "complainants  had 
no  knowledge  or  notice  of  the  subscription 
paper  of  December  80,  1886,  under  which 
$45,000  of  the  new  stock  was  distributed  to  those 
who  subscribed  for  bonds,  nor  of  the  distribu- 
tion among  the  old  stockholders  of  $30,000  of 
said  increased  stock;  nor  does  it  affirmatively 
appear  that  they  or  either  of  them  dealt  with 
and  trusted  the  company  upon  the  faith  of  that 
increased  stock;  but  the  fact  that  the  capital 
stock  had  been  increased  to  $200,000  was  made 
public  and  was  generally  known."  The  real 
question  in  this  connection  is.  When  may  it 
be  presumed  creditors  trusted  the  corporation 
upon  the  faith  of  the  increased  stock?  Obvi- 
ously, when  such  increase  was  ordered.  That 
is  a  fact  to  which  publicity  would  naturally  be 
given;  the  creditors  could  not  be  expected  to 
know  when  and  by  whom  such  stock  would  be 
taken.  It  is  true  they  assume  the  risk  of  the 
stock  not  being  taken  at  all,  but  the  moment 
shares  are  taken,  they  are  supposed  to  repre- 
sent so  much  money  put  into  the  treasury  as 
they  are  worth,  which  becomes  available  for 
the  payment,  not  only  of  future,  but  of  exist- 
ing, creditors.  It  is  manifest  that  any  attempt 
to  gau^  the  liability  of  stockholders  by  the 
exact  time  they  took  their  stock  with  reference 
to  the  dates  when  the  several  claims  of  the 
creditors  accrued,  and  by  the  further  fact 
whether  the  creditors  actuallv  knew  of  and  re- 
lied upon  such  stock,  would  in  a  case  like  ihis, 
where  the  creditors  and  stockholders  are  both 
numerous,  lead  to  inextricable  confusion. 
Even  the  flexibility  of  a  court  of  equity  would 
be  inadequate  to  adjust  the  rights  of  the  par- 
ties. 

7.  With  TQgard  to  the  special  defense  set  up 
by  Neely,  that  he  never  consented  to  nor  re- 
ceived certificates  for  increased  stock,  we  agree 
with  the  circuit  judge  that  it  is  not  sustained. 
He  did  not  live  in  Nashville,  but  had  ffiven  a 
proxy  to  one  Sandford  to  represent  him  at 
stockholders'  meetings;  he  knew  of  the  arrange- 
ment to  issue  an  amount  of  the  stock  equal  to 
the  bonds,  and  to  distribute  $30,000  of  the  in- 
creased stock,  ordered  by  the  resolution  of  May, 
1886;  and  on  April  5, 1887,  he  gave  a  power  of 
attorney  to  Sandford,  authorizing  the  latter, 
for  him.  and  in  his  name  and  ateaC  to  "receipt 
to  the  Clifton  Coal  Company  for  stock  In  my 
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name,  and  transfer,  bargain  and  sell  the  same 
«i  if  I  were  there  present"  Under  this  power 
ot  attorney,  Bandibrd  surrendered  Neelv^s  cer- 
tificate for  800  shares,  and  receipted  for  875 
shares,  the  certificates  for  which  were  delivered 
to  him  as  affent  of  Neelj,  and  which  Bandford 
fiubaeqaently  voted  at  stockholders'  meetings, 
under  the  general  proxy  from  I^eely  to  repre- 
-aent  his  stock.  Knowing  of  the  contemplated 
action  in  issuine  the  new  stock,  and  havinff 
authorized  Sandford  to  represent  him  in  all 
matters  connected  therewith,  we  think  it  too 
late  for  him  to  repudiate  Sandford's  act  in  re 
•ceiving  the  additional  75  shares,  which  were 
distributed  to  him  as  the  owner  of  800  original 
shares.  Indeed  the  circuit  judge  finds  it  to  be 
established  by  the  proof  that  all  of  the  old 
stockholders  knew  of  and  acquiesced  in  the 
disposition  of  the  new  stock  as  made;  and  that 
such  increased  stock  was  represented  and  voted 
at  subsequent  meetings  of  stockholders,  and 
was  recosnized  and  held  out  to  the  public  as 
part  of  the  capital  stock  of  the  company, 
tinder  the  case  of  Satcyer  v.  Bboff,  84  U.  8.  17 
Wall.  610  [21:  781],  Neely  was  clearlv  not  en- 
titled to  set-off  ainiinst  the  claim  of  the  credit- 
ors his  own  claim  against  the  corporation. 
Cook  on  Stock  and  Stockholders,  sees.  198  and 
194. 

There  are  several  minor  points  made  in  the 
briefs  of  counsel  with  regsird  to  the  claims  of 
certain  creditors,  which  we  do  not  find  it 
necessary  to  discuss  at  length.  We  think  there 
was  no  error  in  the  rulings  of  the  court  in  these 
particulars. 

It  results  that  (he  decree  of  the  court  Mote 
must  be  retereed,  and  the  cau$e  remanded  for 
further  proceedings  in  conformity  with  thie 
opinion. 

Mr.  Chief  JutAice  Faller,  with  whom  con- 
curred Mr,  Juetice  Lamar,  dissenting: 

I  dissent  from  the  conclusion  of  the  court  in 
respect  of  the  stock  received  by  th^  subscribov 
to  the  bonds.  That  stock  was  not  paid  for  in 
monev  or  money's  worth,  or  issued  in  payment 
of  debts  due  from  the  company,  or  purchased 
at  sale  upon  the  market  It  was  a  mere  bonus, 
thrown  in  with  the  bonds  as  fumishine  the  in- 
ducement to  the  bond  subscription,  St  lar^r 
control  over  the  corporation,  and  of  possible 
gain  without  expenditure.  Becoming  secured 
creditors  through  the  bonds,  the  subscribers 
increased  their  power  through  the  stock.  In 
my  view,  there  was  no  actual  payment  for  the 
slock,  and  to  treat  it  as  paid  up  is  to  sanction 
an  arrangement  to  relieve  those  who  would  reap 
the  benefit  derived  from  the  possession  of  the 
stock,  in  the  event  of  the  success,  from  linbUity 
for  the  consequences,  in  the  event  of  the 
failure,  of  the  enterprise. 

When  the  capital  stock  of  a  corporation  has 
become  impaired,  or  the  business  in  which  it 
bas  engaged  has  proven  so  unremunerative  as 
10  call  lor  a  change,  creditors  at  large  may 
well  demand  that  experiments  at  rehabilitation 
should  not  be  conducted  at  their  risk. 

My  hrotbtr  Lamar  ocmoun  with  ma  Id  this 
dissentk 
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Tovin-eite  lande — mineral  lande,  when  eaecepUi 
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claim — mineral  depoeite  in  town  eite$—whtm 
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1.  One  to  whom  lots  in  a  town  site  have  beeo 
veyed  pursuant  to  ohap.  8,  tit  St.  B«rr.  Scat, 
not  be  deprived  of  them  because  of  a  subseqocot 
discovery  of  minerals  in  them  and  the  Issue  oi  m 
patent  to  the  disooverer. 

2.  The  exception  of  mineral  lands  from  grant  te 
the  Act  of  OongresB  appUesonly  to  such  lands  as 
were  at  the  time  of  the  grant  known  to  be  so 
valuable  for  their  minerals  as  to  Justify  expendi- 
ture for  their  extraction. 

8.  Oongress  only  intended  to  prtseiie  extocinc 
rights  to  known  mines  against  any  assertion  of 
title  to  them  by  virtue  of  conveyances  reotived 
under  the  Town-Site  Act*  and  not  to  leave  the 
titles  of  purchasers  on  the  town  sites  to-  be  dla> 
turbed  by  future  discdverlea. 

4.  Mineral  deposits  in  lands  which  have  ceased  to 
be  public,  and  have  become  the  property  of 
private  individuals,  cannot  be  patented  under 
the  laws  of  Oongresa. 

a.  The  patent  of  a  mlnln^r  olalm  carries  with  It 
only  such  rights  to  the  land  as  the  law  oonfers, 
and  those  rights  cannot  be  enlarged  or  dimlnlriied 
by  any  reservations  of  the  offloers  oi  the  Land 
Departments 

a.  Valuable  mineral  deposits  In  town  sites  outside 
of  the  patent  for  the  town  site  are  opeo  to  ex- 
ploration and  purchase. 

7.  Where  land  inoluded  in  a  patent  oi  the  Land 
Department  was  not  at  the  time  public  property, 
having  been  previously  disposed  of,  the  Depart 
ment  has  no  iurlsdictloo  to  transfer  the  land,  and 
Its  attempted  conveyance  by  patent  Is  lnopera> 
tlve  and  void. 

[No.  219.] 
Submitted  March  3,  1891.     Decided  April  6, 

1391. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territorv  of  Montana  affirm- 
ing the  judgment  of  the  INstrict  Court  of  the 
8^nd  Judicial  District,  Silver  Bow  County, 
Montana  Territory,  in  favor  of  plaintiff  tc  re- 
cover possession  of  certain  lota  of  land  in  Butte 
City.    Bevereed. 

JXCTM,— Am  to  ownenMp  of  mlwss:  UMtstf  9taie$ 
Statutee  a$  to;  right  of  aupport  of  mmfooe^—mt  Moto 
to  United  StatSa  v.  OastlUsro,  17:448w 

Am  to  UUt  Co.  walerh^cKpproprkMan;  tommon  law 
nils;  mis  o/mlfiffiaSfatM,— see  note  to  Atohlsoo  v. 
Peterson,  22:414. 

./It  to  pre-emption  H0lktt,  see  fioto  to  United  States 
V.  Fitsgerald,  UhTSS. 

That  paUntefor  land  may  hs  sit  ailds  for  frmd» 
see  noCe  to  Miller  v.  Kerr.  6d88l. 

Am  to  errorn  in  emrveye  and  dswrlpMoiis  in  poCsats 
for  landf;  how  oom^bruodr^mio  note  to  Watta  v. 
Undsey,  6:488. 

Am  to  land  gnmtM  to  raOroadM^  see  nols  to  Fansas 
P. B. On.  V.  Atohlson«T.  4& #.  E.00.WM9L 
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SUtement  by  Mr,  JuMse  Field: 

This  is  an  action  for  the  possession  of  a 
Mice]  of  mining  land  in  Silver  Bow  County, 
formerly  Deer  Lodffe  County,  of  the  Terri- 
toiy,  now  State,  oi  Montana.  It  is  desig- 
aOed  in  the  complaint  as  a  quartz  lode, 
known  is  the  Gold  Hill  lode  mining  claim, 
ia  the  Summit  Valley  mining  district  in  that 
coantT,  and  is  described  hj  metes  and 
boQods.  It  is  alleged  to  contain  seven  acres 
and  a  fraction  of  an  acre  of  land,  and  to  em- 
brace 1,460  linear  feet  of  the  Gold  Hill  lode. 
TU  complaint  avers  that  in  January,  1881, 
tiiB  plaintiff  was  the  owner  and  entitled  to 
•  •  <be  possession  of  the  property ,  that  after- 
'  winu,  in  June,  1881,  while  he  was  still 
owner  and  entitled  to  its  possession,  the  de- 
fendants wTonefullv  and  unlawfully  entered 
tbcreon  and  withhold  the  same  from  him,  to 
Ills  damage  of  $5,000 ;  and  that  its  rents  and 
pfofits  during  that  time  amount  to  $10,000. 
The  plaintiff  therefore  pravs  to  be  adjudged 
its  owner  and  to  be  entitled  to  its  possession, 
and  for  his  damages  in  the  sum  it  $15,000. 

One  of  the  defendants,  Andrew  J.  Davis, 
the  appellant  .here,  appeared  to  the  action 
and  filed  a  separate  answer  to  the  complaint, 
denying  the  ownership  by  the  plaintiff,  or 
his  right  to  the  possession  of  portions  of  the 
qnsitz  lode  mining  claim  described  in  the 
complaint,  which  portions  are  designated  as 
certain  lots  in  blo<^  thirteen,  in  Butte  City, 
Silver  Bow  County,  according  to  the  official 
tnrvey  of  the  town  site  in  the  recorder's 
dOot  of  the  county ;  and  as  to  the  residue  of 
the  premises,  described  in  the  complaint, 
diiclaiming  any  right  or  interest  therein. 
He  farther  denied  that  he  ever  entered  upon 
the  lots  descTibed  without  right  or  title  and 
fleeted  the  plaintiff  therefrom,  und  also  the 
uleged  value  of  the  rents  and  profits  since 
nch  lapposed  entry. 

Davis,  as  a  separate  defense,  also  set  up, 
ti  btr  of  the  actioi>%  the  Statute  of  Limita- 
tions of  Montana,  ^nd  that  he  and  those  under 
whom  he  derived  his  interest  had  been  in 
raeasion  of  the  lots  described  more  than 
m  years,  under  a  claim  of  title  founded 

ym  a  written  conveyance  .thereof,  exclusive 
tay  other  right 
[       It  is  not  disclosed  by  the  record  that  any 
etter  of  the  defendants  appeared  in  the  ac- 
ta.  To  the  answer  filea  the  plaintiff  re- 
plied traversing  the  averments  oi  the  separate 

V  Ob  tiie  trial,  which  followed,  the  plaintiff 
Rlied  upon  the  patent  of  the  Unitea  States 
fcr  the  mining  claim  described  in  the  com- 
•Bhiat,  issued  to  him,  bearing  date  January 
jjl  ttSO.  It  recites  that  in  pursuance  of  the 
PDvisions  of  the  Revised  Statutes  of  the 
UBited  Stotes,  chap.  6,  title  82,  there  had 
hen  deposited  in  the  General  Land  Office  of 
the  United  States  the  plai  dnd  field-notes  of 

^    wunf  of  the  claim  of  Heinrich  C.  Wiebbold 

a  plaintiff  herein)  upon  the  Gold  Hill 
accompanied  by  the  certificate  of  the 
Rgister  of  the  land  office  at  Helena,  in  the 
Toritory  of  Montana,  whereby  it  appeared 
ftat  in  pursuance  of  the  Revised  Statutes 
Wiebbold  did,  on  the  19th  of  September, 
1878,  enter  and  pay  for  said  mining  claim 
or  premises,  being  mineral  entry  iHo.  488, 
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in  the  scries  of  said  office,  desi^ated  by  the 
surveyor -general  as  lot  No.  65,  in  the  district 
of  lands  subject  to  sale  at  Helena,  containing 
seven  acres  and  sixty-hundredths  of  an  acre 
of  land,  more  or  less;  and  which  is  fully 
described  by  metes  and  bounds. 

The  following  is  the  granting  clause  of 
the  patent,  with  the  conditions  and  stipula- 
tions annexed : 

^  Now,  know  ye,  that  the  United  States  of 
America,  in  consideration  of  the  premises 
and  in  conformity  with  the  s&ld  Revised 
Statutes  of  the  United  States,  have  given  and 
granted,  and  by  these  pi^sents  do  give  and 
grant,  unto  the  said  Bfeinrich  C.  Weibbold 
and  to  his  heirs  and  assigns  the  said  mining 

S remises  hereinbefore  described  as  lot  No. 
5,  embracing  a  portion  of  township  three 
(8),  north  or  range  eight  (8),  west  of  the 
principal  meridian,  tnth  the  exclusive  right  of 
possession  and  enjoyment  of  all  the  land  included 
trithin  the  exterior  lines  of  said  survey  not  herein 
expressly  excepted  from  these  presents  and  of 
fourteen  hundred  and  sixty  (1,460)  linear 
feet  in  the  said  Gold  Hill  vein,  lode,  ledge 
or  deposit  for  the  length  hereinbefore  de- 
scribed throughout  its  entire  depth,  although 
it  may  enter  the  land  adjoining,  and  also  all 
other  veins,  lodes,  ledges  or  deposits  through- 
out their  entire  depth,  the  tops  or  apexes  of 
which  lie  inside  the  exterior  lines  of  said 
survey  at  the  surface,  extended  downward 
vertically,  although  such  vftins,  lodes,  ledges 
or  deposits  in  their  downward  course  may  so 
far  depart  from  a  perpendicular  as  to  extend 
outside  the  vertical  side  lines  of  said  survey : 
Provided,  That  the  right  of  possession  hereby 
CTanted  to  such  outside  parts  of  said  veins, 
lodes,  ledges  or  deposits  shall  be  confined*  to 
such  portions  thereof  as  lie  between  vertical 

f planes  drawn  downward  throu^rh  the  end 
ines  of  said  survey  at  the  surface,  so  con- 
tinued in  their  own  direction  that  such  verti- 
cal planes  will  intersect  such  exterior  parts 
of  said  veins,  lodes,  ledges  or  deposits,  ex- 
cepting and  excluding,  hoim)er,  from  these  pres- 
ents ail  town  property  rights  vpon  the  surface, 
and  there  are  expressly  excepted  and  excluded 
from  the  same  aU  hottses,  buildings,  structures, 
lots,  blocks,  streets,  alleys  or  other  municipal 
improvements  on  the  surface  of  the  above-described 
premises  not  belonging  to  the  grantee  herein,  and 
aU  rights  necessary  or  proper  to  the  occupation, 
possession  and  enjoyment  of  the  same:  And 
provided  furt?ier.  That  nothing  in  this  con- 
veyance shall  authorize  the  grantee  herein, 
his  heirs  or  assigns,  to  enter  upon  the  surface 
of  a  mining  claim  owned  or  possessed  by 
another;  to  have  and  to  hold  said  mining 
premises,  together  with  all  the  rights,  privi- 
leges, immunities  and  appurtenances  of 
whatsoever  nature  thereunto  belonging,  unto 
said  Heinrich  C.  Wiebbold  and  to  his  heirs 
and  assigns  forever,  subject,  nevertheless,  to 
the  following  conditions  and  stipulations. 
**  First,  That  the  grant  hereby  made  is  re- 
stricted to  the  land  hereinbefore  described  as 
lot  No.  65,  with  fourteen  hundred  and  sixty 
(1,460)  linear  feet  of  the  Gold  Hill,  through- 
out its  entire  depth  as  aforesaid,  together 
with  all  other  veins,  lodes,  ledges  or  deposits 
throughout  their  entire  depth  at  aforesaid. 
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the  tops  or  &peies  of  wbich  Ite  inside  the  elgbty-three  acres  uid  k  fntcUoa  of  u  ^n; 

exterior  Unea  ot  said  aurve;.  and  of  wbich  &  full  desoiptlfm  U  gim  1^ 

"Sreoad,    That   the  premises  hereby   con-  metes   and    bounds.     The   following    1>  tk 

veyed,  with   the   eiception  of    the   surface,  wanting  clause : 

of  which  lies  outaide  Uie  eitenor  limita  ol  .    ,„„,„';,„  „,,l       n— »  »-.  V  ■      Tn 

uid  survey,  should  the  Bsme  in  its  downwiud  '"  c*'^"™'^/  'i">  the  se.nsl  icte  ol  Cta- 

SuriG&"dKp.;etSS"i"t,S.ct.  ejteri  SZ^'l^tj^"^ ^^'^^HJ^l 

lBtootund.,lletl,rpren,iKihM«byJnmted,  |  ™.S    SSf^.'.S  .K^  K!!!?? 

;i;;js.7,;s^e§'olrs?i{"S°o?  5Xs'i'rotaS"iud'S  -1.^*1 

?™7,  ■         •       "^  l™' "  •ioiisld.  snS  to  hi.  sueceasaClt. 

•?7M    Th.t  the  urenise,   he^bj  co..  Sid  Si™?'^,Sr:'S!i  2.  IS,"  JS.? 

.e,.d  shsll  be  held  „Siec.  to  „,  v.tii.  „d  5°!Ji£|JrB.S«f.ti' JS*  *'i,SS^ 

sccrucd  wster  r.gliU  lot  minmg.  ogncul.  >;t,„4^  „„^  thieSo  feliiteunS 

ion  with  Biich   «ater  ngtits  ae  may   he   gu™_„o_  .-j   ™i™.  Iq  trust  as  aftt^aid. 


neetion  with  such  water  riehta  aa  may  he  ""■""=»"■.  ■"  uubi  o»  moimiu,  uuioni. 

legislation  by  Congress  the  Legislature  ol  ^^'^ '^^^^  ^""^'^^^  ""^ '"^ 

BlSnt.ns  may  provfde  roles  for  working  the  '"^i/S^V  when»f  L  Rutherfori  R 

mining  claim  or  premises  herebv  granted.  H«y«.^e^de&t  of  tt«  fniW    sSS  of 

Involving  essemenu.  dminage  anrf olLer  nee-  ^KsT^i-e «UMd  SLe  letten  tota^ 

essjiry   means  to  . la  complete  development,  p^te^tlid  the  awl  of  1^060^1  UndW 

"In   testimony  whereof.  I.   Rutherford  B.  KrTtn  kb  hprnnnta  RfflxBH    ^^^  i—ivt- 

Hayea,  President  of   the  United   States  of  -,?J™  ™ j„  „T^.^i    .*  .k-  m.-  -j 

Anierica,  have  caused  th«»e  letters  to  be  made  w  ^7«nrriJI.»',^^».^  ^SS-^  ' 

patented  the  seal  of  the  General  Land  Office  ^f^'°f»,?V«VnrS;*V^*^^.Sr^ 

to  be  hereto  affixed.  **'■  '"  *«  J^  "'  oar  Lord  one  flu 


hundred  and  eighty.     ..         ._   ..    __ 
United  Statea  the  one  hundred  and  fourth. 

"By  the  President:               R.  B.  Hayes,  i-wn,,.  • 

-By  Wm.  H.  Cook.  Secretary.  """*■ 

"8.  W.   Clark,    Recorder  of  Oen.    land  The  defendant  also  lutiodnoed  a  dead  taM 

Office.'  the  probate  judge  to  himself,  dated  Hvd 

S4.  1877.  of  the  loU  claimed  by  him  laUi 

To  Hie  Introduction  of  this  patent  the  de-  answer.    This  deed  lecitea  that  the  die  rf 

fendant  objected,  on  the  ground  that  the  ex-  the  Town  of  Butt«  had  been  dnly  entand  bj 

ccption  contained  In  It  excluded  all  town  lots  the  probate  Judge,  punuant   to  tbr  Axt  <* 

from  the  ^^nt.  and  that  it  was  necessary  for  Congrees;  ttiat  a  portion  ot  the  lot!  IbmA 

the  plaintiQ  to  show  that  the  property  in  town  site  were  regularly  pi»-anptodndM» 

controver^  did  not  conaiat  of  lots  thus  ex-  veyed  by  the  pro&ie  Judge  to  tne  parttati- 

ccpted.     But  the  court  overruled  the  objec-  titled  thereto;  that  there  remalDca  aptrtioi 

tion,  and  allowed  the  patent  to  be  introduced  ;  of  the  town  lots  unclaimed  after  the  aiplii- 

and  to  the  ruling  the  defendant  excepted.  tion  of  sixty  daya;  that  in  putauBDoa  a  Iki 

The  defendant,  to  maintain  the   issue  on  Act  of  the  Legislature  of  ifontana  TenltnT 

bis  part,  introduced  a  patent  of  the  United  relating  to  the  pre-emption  of  townaltcaHa 

Btates,  bearing  date  September  26,  1667,  Is-  the  disposal  of  lots  therein,  the  profaatalndM 

sued  to  Orvllle  B.  O'Bannon,  probate  judge  bad  given  notice  more  tbao  ten  d^  tbslit 

of  Deer  Lodge  County,  Montuia  Territory,  would  sell,  on  a  day  deairnated,  at  mUlt 

in  trust  for  the  use  and  benefit  of  the  occu-  sale,  certain  of  the  Ion  remaining  uaclslwri ' 

panig  of   the  town  site  of    Butte,  in  tba'  *'""*  ' "'  "■ "'-  "" *" 

county.    It  recitee  that  the  probate  judge.  b< 

virtue  of   ihe  Act  of   Congress  of   March  3,  March.  1B77,  offered  for  public  ive.  idb  ■> 

1887.  entitled  "An  Act  for  the  Relief  of  the  btd  baring  been  received  therefor,  aad  Iks 

Inhabitants  of  Cities  and  Towns  upon  the  property  oftered  being  thereby  nndend  n^ 

Public  Lands,"  had  depoeited  in  the  General  ject  to  private  entry,  the  par^  ot  the  straail 

Land  Office  of  the  United  States  a  certificate  part,  the  defendant  herein,  bod  tiled  with  Os 

of  the  register  ot   the  land  office  at  Helena,  probate  Judge  an  application  to  bIk  Ik 

Montana  Territorv,  whereby  It  appeared  that  same:  and  therefore.  In conslderatloBthcfeaL 

full  payment  had  been  made  by  the  probate  and  ot  the  sum  ot  $990  paid,  the  pnboM 

judge  in  trust  as  aforesaid,  according  to  the  judge,  by  virtue  ot  the  authorl^  MNsd  li 

provisions  of   the  Act  of   Oongress  oi  April  nlm  by  the  Ads  of  CoogreM  end  tte  Ltgto* 

24,  1890,  entitled  "An  Act  Making  Further  lature  ot  Hontaoa.  thenbj  lemlied,  nksM 

Provisions  tor  the  Sale  of  Public  Lands."  and  quit- claimed  unto  the  said  partj  e(  Ibl 

for  the  tract  of  land  constituting  the  town  second  part  the  proper^r  deacflbed  tnhlew- 

site  of  Butte,  embracing  one  hundred  and  swer.  with  the  exception  ot  three  lolK  M 

240  i»  v.r. 


DATS  T.  WBBBOLD. 


807-W> 


_  to  his 

•■  telly  m  bj  Tiitoe  of 

~  «r  Um  LegiaUtara 

11m  ptooMdiaci 

f«y 


|CM| 


The  omiMkxi,  H  It  true,  wit  boI  noiloed  bv 
ooonael  ia  Ibit  Baprane  Gourt  of  the  Tern* 
tarj,  nor  hit  it  been  ctlled  to  our  tttentioo. 
It  wat  probtblj  m  mif^tkt  M  the  oopf  iit  In 
mtkinr  the  tmicripi,  for  the  trgumeat  hit 
proceeded  upon  the  tiieonr  thtt  tiKfa  flndingt 
were  mtde.  The  pUintft  atifgnt  it  one  of 
tbe  crrort  ooomiUed  thtt  the  oourt  emd  *  in 
finding  for  plaintiff  on  nil  of  the  Inmct  pre- 
tented  in  the  plendingiu  *  We  have  thfrtfore 
petted  bj  thitomitiion,  end  permit  the  perty 
who  itofendt  the  mlinf  btlow  to  tapplj  tM 


Itrtht  five  j< 

of  the  wr^im,  he 

of  the 

of  three  lott. 

In  DMaek  ▼.  Jbmkt,  which  wnt  before  ot 
at  October  Term.  1889.  116  C.  8.  3»2  [2» 
42SL  we  ertmlned  at  toine  length  the  leria- 
latum  of  GongremexeeptiaglaiMkooQtaioing 
minertlt  from  ttle  or  other  dinrntitioo  under 
lawi  pffotidinx  for  the  alieaatioo  of  portiont 
of  the  poblie  domaia  either  for  teUlemetit  or 
la  aid  of  poblie  lpaHfotiont  or  wortt  of  ia- 
ternal  impcovcaaent.  It  appeued  apcm  each 
of  examiaalion  that  antil  the  Act  of  Jolj  ». 
lMt,aochexeeptloawatgencfml.  bat  by  that 
Act  the  policy  of 
from  tal«  or  grant  ^ 

of  the  poblie  dome  fa,  both  tnrveyed  and 

of  tuiiejed,  were  thereby  declared  to  be  free 

and  open  to  exploration  and  oooapatioa  by 

all  cstiaeaa  of  the  Uaited  Statm  and  thoM 

who  hnd  declaaed  their  iaintion  to  becyicue 

of  any  chiaena.  aobiecttoonchrrgiilatkint  at  mi^lit 

ci'jeetiQa  wat  takfn.    be  pnacribra  by  law.  and  Xo  the  local  cottunt 

to  the  plain-   or  rolet  of  miucn  In  tftioiag  diieriru.  ao  far 

lined  Tala-   at  thry  weie  nut  ia  fwtlirt  wiui  the  Uva  «f 

be  n^a-  the  Uaited  «^*t^     14 

\  which   1.  n.  SSL 

1  to  the       ^  ^e  Act  of  Mtf  tl,  1871.  to 

ETidtmoe  the  dereloraicnt  of  t&  tnlaJag  reawimea  «f 

br  both  partmt  at  to  the  the  ZviuA  S«aica  •  11  Bm.  M.   chap,    152. 

of  the  ptvfkerty.    f  f  .  the  £nt  aBct;ao  of  the  Aflt  of  I'im.  ^b- 

clftriag  the  miners,  iaadtof  the  Veiled  vuid^ 

^odg-   fate  and  oneo  to  exploration  and  oocnip*:  •'«» 

noo  of   waa  ie|«eajed.  ami  la  piaoe  <tf  it  a  prcn  ^   « 

rf  the    intaaiaea   ciL:ixied.    wm  adapted  derlarii^  that   *all   valn^L^ia 

br   iuG*   ia   mhierar  !2r;*Qaita.*  ia  land*  belcaiging  to  tha 
CftT.  and  tiiat  a  w^:t   It  >-i  -^jiir*  both 


*T*^  ftuc  open  to  expi*trk':'ai  snc  vur- 


u  t'. 


lir  the   ohaae,  aut  ,i*^n  lb  ocnc  *.(«■  »'i: 

On  apfpeal  to  Ae   is  tbe  or.r  ul!  Act      The  Be^iw^!  <<tt*^.t(3a, 

tne  jod^mmt   '■■t'l  «:.>rjT  the  law  cf  the  rL.**-C  *?*jrt«a 

t&la  Inoo-  ;odx-    ia  ivr^  ul  um  trai  'jf  I>«otiiiber.  :*C%.  ii.  «lt 

to  Ihia  Qonrt  Inr  Bf^-    trestm^'iit   of    n  :i»»'rv.    ieaa»    pfv««O0d    Uiat 

providing  thm   Skfor   of   "-t:  l*.  raat   ihtj  !•>    ri.  uL'-ie  I'r  s.'ih-^..  r* 

tape  laaiead    iUj'n.jC  be  m»'*^»<.  V"n  ak*»  ex"»^  aaou^er' 

th:f  app<e&.    wiae  ex^er^..  t  *-  ?•-*-»-.  ••'   ivw    v  23". •*      tmt 

br  €7^19   at  the  *»i:aM^   t'xue  r»:*   .*" .  tu*    a«'Mtfm*i'ja. 

i£  Ihe  name  of  hi*   :iiai  %  .  rk..iiat>je  n  ii*-'t.    o*^''»>:u  ia  Jauot 

£ie'i«ur.LX   lb  titf*   1 1   ><.   ^lule*  ttjovid    bt 
fTv»   iiiiL  -i7»#n:  to  ♦?;  ■  rru'niL  mc   par*  iia** 


^  r:-:i* 


»T   tii:.'    '^uie    t:t*»    to    B  .t»*-nfci 


laii'i*.    ku  vi    at  UK    time  tc>  be   va.ui.''^. 

CDtiiC    fR.  3    ut    at.-  uimc    «*'««-'   pr^  ih.  loa 

epinlnn  rf  ai|i»-"ii.*  *    buUjir:r.ir  Mfv^  nki*    rawif    la 

beifiw  Ul*  •:u*-.**iL  Di»w  tjfl<ir»   u* 

*«***«*|;f  of  fna  br  the  Cbuiner  e  cixl.  UtM  tLinr-tw^   of  tii*^  TU,- 

;t^  ▼iaet  sitatntm   enniL:nf  the  mm  Iv  ttj»  **'***' 

jucr-  ▼ation  anc  ^kk  of  tuws  »:*•«»  at  Uj*-  v  •     '^ 

iK  implMa  Ifam  tiv  fnrt»  were  inaa*      a*iM«iy  (ni««^  Uiiho   it  svt^ti'j**  Urn 

wnicb  tar  nmer  wv-  tar    «iitrr.  m    tar    <  »-»      ii-ijC    (fft#':*^    f'    auy 

llMe  a  ^JdMt  of  a  rarr   tar  fni'.  yar  .*n.   cff   th»    pu!>  i^    lau'a   u<^"  :>.*c  ■»  a 

ta  the  maartL  towx.  atie  tvr  x»  curycanlc  autl«ur.:i*«    *^    •f 

Ml 
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the  town  be  unincorporated,  by  the  judge  of 
the  county  court  of  the  county  in  which  the 
town  is  situated ;  the  entry  to  be  **  in  trust 
for  the  several  use  and  benefit  of  the  occu- 
pants thereof,  according  to  their  respective 
interests ;"  and  the  execution  of  the  trust  and 
the  disposal  of  the  lots  in  the  town  to  be 
conducted  under  such  regulations  as  may  be 

Srescribed  by  the  legislative  authoritjr  oi  the 
tate  or  Territory  in  which  the  town  is  situ- 
ated. It  also  provides  that  the  entry  shall 
include  only  such  land  as  is  actually  occupied 
by  the  town,  and  the  title  to  which  is  in  the 
United  States;  and  declares  that  ''where 
mineral  veins  are  possessed,  which  possession 
is  recognized  by  local  authority,  and  to  tbe 
extent  so  possessed  and  recognized,  the  title 
to  town  lots  to  be  acquired  shall  be  subject 
to  such  recognized  possession,  and  the  neces- 
sary use  thereof  ;**  with  the  reservation,  how- 
ever, liiat  nothing  in  the  section  shall  be  so 
constru^  as  to  recognize  any  color  of  title  in 
possessors  for  mining  purposes  as  against  the 
United  States.  B^  another  section  of  the 
chapter,  and  near  its  close,  it  is  enacted  that 
•*no  title  shall  be  acquired"  under  its  pro- 
visions** to  any  mine  of  gold,  silver,  cinnabar 
or  copper;  or  to  any  valid  mining  claim  or 
possession  held  under  existing  laws."  Sec. 
2892. 

In  Deffehack  v.  Hawke,  we  said  of  this  state- 
ment of  the  legislation  of  Confess,  that  it 
was  plain  that  no  title  from  the  United  States 
to  land  known  at  the  time  of  sale  to  be  valu- 
able for  its  minerals  of  gold,  silver,  cinnabar 
or  copper  could  be  obtained  under  the  Pre- 
emption or  Homestead  Laws,  or  the  Town- 
Site  Laws,  or  in  any  other  way  than  as  pre- 
scribed by  the  laws  specially  authorizing 
the  sale  of  such  lands — except  in  certain 
States,  not  affecting  the  question  before  us, 
commenting  particularly  upon  the  terms 
**  known**  and  **  valuable"  used  in  connection 
with  the  minerals  in  public  lands,  implying 
that  they  must  be  of  that  character  to  bring 
the  lands  within  the  exception  of  mineral 
lands  from  sale  or  grant  by  the  United  States. 
In  that  case  there  was  no  dispute  as  to  the 
mii^ral  character  of  tbe  land  claimed  by  the 
plaintiff  under  his  mining  patent,  when  the 
town  site  was  entered  by  the  probate  judge 
at  the  local  land  offict.  Proceedings  for  the 
acquisition  of  the  mining  claim  had  been 

Ereviously  initiated,  the  entry  of  the  same 
ad  been  nad  and  pay.nent  of  the  price  made 
to  the  government ;  and  when  the  patent  sub- 
sequently issued  it  took  effect  by  relation  at 
the  date  of  the  untry.  that  being  the  earliest 
evidence  of  any  movement  for  tbe  acquisition 
of  the  title  of  the  government.  Here  the 
case  is  different;  here  the  Butte  town  site 
had  been  entered  at  the  local  land  office  by 
the  probate  jud^e  of  the  county  and  the 
patent  of  the  United  States  in  due  form  is- 
sued to  him  in  trust  for  the  occupants  of  the 
town,  before  the  date  of  the  mining  patent, 
or  the  entry  of  the  mining  claim  at  the  local 
laud  office.  And  before  that  time  a  deed  had 
been  made  by  the  probate  judge  to  tlie  de- 
fendant of  the  premises  occupied  by  him,  to 
recover  which  the  present  action  is  brought. 
When  the  entry  of  the  town  site  was  bad, 
and  the  patent  issued,  and  tbe  sale  was  made 
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to  the  defendant  of  the  lots  held  by  hla,  it 
was  not  known— at  least  it  does  not  appor 
that  it  was  known — ^that  there  were  any  fil^ 
uable  mineral  lands  within  the  town  riti^ 
and  the  important  question  if  whether  in  tW 
absence  of  this  knowledge  tbe  defendant  oa 
be  deprived  under  the  lawe  of  the  Unitdl 
States  of  the  premises  purchased  and  occnpisA 
b^  him  because  of  m  subsequoit  disoovoy  flf 
minerals  in  them  and  the  iaaue  of  m  patent  t» 
the  discoverer. 

After  mudi  consideration  we  heye  come  l» 
the  conclusion  that  this  question  mast  besn- 
swered  <n  the  negative.    It  in  true  tiie  lu- 
guage  of  the  Revised  Statutes  toadiinc  thr 
acquisition  of  title  to  mineral  lands  wltUft 
the  limits  of  town  sites  is  very  broad.    Tht 
declaration  that  "no  title  shall  be  acquired* 
under  the  provisions  relating  to  waok  tovi 
sites,  and  the  sale  of  lands  therein  **to  s^ 
mine  of  gold,  silver,  cinnabar  or  copper;  or 
to  any  valid  mining  claim  or  possessian  MA 
under  existing  laws,  "—would  seem  on  tat 
impression  to  constitute  a  reseirmtion  of  iodi 
mines  in  the  land  sold,  and  of  mining  daini 
on  them,  to  the  United  States ;  but  sack  Is 
not  the  necessary  meaning  of  tbe  terms  and; 
in  strictness  they  import  only  tlmt  the  pi^^ " 
visions  by  which  the  title  to  tbe  land  In  todi 
town  sites  is  transferred  eball  not  be  tkt 
means  of  passing  a  title  also  to  miaeiaf 
gold,  silver,  cinnabar  or  copper  in  tbe  land, 
or  to  valid  mining  claims  or  pusaeiluM 
thereon.    They  are  to  be  read  in  coDneekto 
with  the  clause  protecting  existing  rislitil^ 
mineral  veins;  and  with  tbe  qiutlincstta 
uniformly  accompany ioff  exceptioos  in  Afito 
of  Congress  of  minml  lands  nom  gml  sr 
sale.    Thus  read  they  mast  be  held,  we  thisk, 
merely  to  prohibit  ine  passage  of  title  uiris 
the  provisions  of  the  Town -Site  Lsws  Is 
mines  of  gold,  silver,  cinnabar  or  copper 
which  are  Known  to  exist,  on  tbe  ism  si 
the  town-site  patent,  and  to  mining  data 
and  mining  possessions,  in  respect  to  which 
such  proc^dings  have  been  tsken  ondsr  ttt 


law  or  the  custom  of  miners,  as  to 
them  valid,  creating  m  property  right  In  tts 
holder,  and  not  to  prohibit  the  scqaisltta 
for  all  time  of  mines  which  then  lay  borisi 
unknown  in  the  depths  of  the  eartti.    Tki 
exceptions  of  mineral  lands  from  pre-emptta 
and  settlement  and  from  grants  to  Stetes  for 
universities  and  schools,  ror  tbe  copsiiuctlsi 
of  public  building  and  in  aid  of  railrosil 
and  other  works  of  internal  immovemeat^  en 
not  held  to  exclude  all  lands  In  wh!^  all* : 
erals  may  be  found,  but  only  those  wbsntllj 
mineral  is  in  sufficient  qoantity  to  add  ll] 
their  richness  and  to  justify  expenditon  ftri 
its  extraction,  and  known  to  be  so  at  the  dM 
of  the  grant.    There  are  vast  tracts  of  coMftf  j 
in  the  mining  States  which  contain  pie  ' 
metals  in  small  quantities,  bat  nol  to  a 
cient  extent  to  Justify  the  expense  of 
exploitation.    It  is  not  to  siich  lands 
the  term  ^'mineral"  In  tbe  ssnas  of  tbis  8HhJ 
ute  is  applicable.  ; 

On  this  subject  there  has  been  great  «l^ 
formity  of  decision  by  those  courts  of  ttt| 
States  and  of  the  United  States  whidi  bsit 

I'  had  the  most  frequent  occasion  to  coosiiif 
the  subject,  end  by  tbe  Land  Departneal 
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Id  Afford  t.  Bamum,  45  Cal.  482,  before 
the  Supreme  Ck>urt  of  California  in  January, 
1878,  the  question  arose  as  to  the  meaninff  of 
the  term  **  mineral  lands''  in  the  Acts  of  Con- 
gress of  July  1,  1883,  and  July  9,  1864,  ex- 
cepting such  lands  from  the  grants  made  by 
Congr^  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  across  the  continent. 
In  the  Act  of  1862  the  language  is  that  all 
mineral  land  shall  be  excepted  from  the 
operation  of  the  Act  12  Stat.  chap.  120, 
lec.  8.  In  the  Act  of  1864,  amending  the 
Act  of  1862,  it  is  declared  that  the  term 
"mineral  land,"  whenever  it  occurs  in  the 
Act,  and  the  Act  to  which  that  was  an  amend- 
ment, shall  not  be  construed  to  include  coal 
and  iron  lands.  18  Stat.  chap.  216,  sec.  4. 
The  action  in  that  case  was  to  abate  a  ditch 
ss  a  nuisance.  The  complaint  alleged  that 
the  plaintiff  was  the  owner  of  a  section  of 
land  in  California,  and  that  the  defendants 
were  digging  a  ditch  across  the  same,  which 
was  to  be  used  for  mining  purposes.  The 
[StO]  defendants  answered  that  the  land  was  public 
mineral  land  of  the  United  States,  and  that 
they  were  mining  thereon  for  gold.  The 
plaintiff  at  the  time  was  in  possession  of  the 
land  under  a  contract  of  purchase  from  the 
railroad  company,  which  had  a  patent  from 
the  United  States  under  the  AcU  of  1862  and 
1864,  and  it  was  contended  that  the  land  was 
mineral  land,  excepted  both  by  the  Acts  of 
Congress  and  by  the  patent,  which  contained 
simflar  proyisions.  The  plaintiff  haying 
recoyered  in  the  court  below,  the  case  was 
taken  to  the  supreme  court,  where  the  court, 
in  considering  the  question,  said:  ^'The 
mere  fact  that  portions  of  the  land  contained 
particles  of  gold,  or  yeins  of  gold-bearing 

Jiuartz  rock,  would  not  necessarily  impress 
t  with  the  character  of  mineral  land,  within 
the  meaning  of  the  Acts  referred  to.  It  must 
at  least  be  shown  that  the  land  contains  met- 
als in  qoantities  sufficient  to  render  it  ayail- 
able  and  yaluable  for  mining  purposes.  Ajiy 
narrower  construction  would  operate  to  re- 
aerye  from  the  uses  of  agriculture  large  tracts 
of  land  which  are  practically  useless  for  any 
other  purpose,  and  we  cannot  think  this  was 
the  intention  of  Congress." 

In  MerriU  t.  Dixon,  15  Nct.  401,  the  Su- 
preme Court  of  Neyada  held  that  in  exclud- 
ing mineral  lands  from  the  grant  to  the 
Pt^iflc  Railroad  Company.  Congress  only 
intended  to  reserve  lands  valuable  tor  mining 
purposes,  citing  the  California  case. 

In  CoweU  v.  Lammon,  10  Sawy.  246,  257, 
the  question  came  before  the  Circuit  Court 
of  the  United  States  for  the  District  of  Cali- 
fornia, as  to  the  meaning  of  mineral  lands  in 
the  grant  to  the  Pacific  Railroad  Company. 
That  company  having  completed  its  road  in 
accordance  with  the  provisions  of  those  Acts, 
a  patent  was  issued  to  it,  the  ^ranting  clause 
ci  which  excepted  and  excluded  all  mineral 
lands,  should  aily  be  found  to  exist  in  the 
tiacts  described.  Judffe  Sawyer,  in  deciding 
the  case,  said:  "The  Land  Department  in 
this  very  case,  as  in  cases  of  patents  to  pre- 
emptioners,  homestead  claimants  and  other 
purchasers  of  the  public  lands,  have  acted, 
and,  I  think,  correctly,  upon  the  idea  that 
patents  to  lands,  not  known  to.  be  mineral 
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lands  at  the  time  the  patent  issued,  carry  the 
title  to  all  mines  subsequently  discovered  in 
the  lands,  notwithstanaing  the  reservation  koi-^ 
from  sale  of  mineral  lands  in  the  Acts  of  [^»^j 
Congress.  By  the  words  mineral  lands* 
must  be  understood  lands  known  to  be  such, 
or  which  there  is  satisfactory  reason  to  be- 
lieve are  such,  at  the  time  of  the  g^nt  or 
Eatent.  And  the  United  States  courts,  which 
ave  had  occasion  to  act  upon  this  subject, 
so  far  as  I  am  aware,  have  adopted  that  idea. 
Pmciflc  Coast  Min,  dt  Mill.  Co.  v.  Sp<Mrgo,  8  Sawy. 
645.  There  must  be  some  point  of  time 
when  the  character  of  the  land  must  be  finally 
determined,  and,  for  the  interest  of  all  con- 
cerned, there  can  be  no  better  point  to  deter- 
mine this  question  than  at  the  time  of  issuing 
the  patent.  ,  The  supreme  court  has  not  yet 
had  occasion  to  decide  the  point  as  to  the 
effect  on  a  patent  of  a  discovery  of  a  valua- 
ble mine  in  lands  subsequently  to  the  issue 
of  a  patent.  Any  other  construction  would 
be  disastrous  in  Uie  extreme  to  the  holders  of 
lands  in  California  under  United  States  pat- 
ents. If  land,  which  a  party  has  actually 
occupied,  possessed  and  peaceably  enjoyed 
for  a  long  series  of  years,  claiming  title 
under  a  patent  of  the  United  States  fifteen 
years  old,  can  be  entered  upon  and  prospected 
for  a  mine  by  any  trespasser  who  chooses  to- 
do  so,  and  a  mine  being  found,  the  mine  can 
be  located,  and  taken  out  of  the  patent  on 
the  varue  and  uncertain  exception  in  the 

Eatent  in  question,  it  can  be  done  fifty  or  a. 
undred  years  hence,  and  the  patent,  instead 
of  being  a  muniment  of  title  upon  which  the 
patentee  or  his  grantees  can  rest  in  secur'ty, 
would  be  but  a  delusion  and  a  snare. " 

In  United  States  v.  Reed,  12  Sawy.  99,  104, 
before  the  Circuit  Court  for  the  District  of 
Oregon,  a  bill  was  filed  bv  the  United  States 
to  set  aside  a  patent  issued  upon  a  homestead 
entry  on  the  ground  that  the  land  was  min- 
eral and  not  agricultural,  and  was  at  the  date 
of  entry  more  valuable  for  mining  than  for 
agricultural  purposes,  and  was  so  to  the 
knowledge  of  the  patentee.  Judge  Deady,  in 
disposing  of  the  question,  said  :  ''The  nat- 
ure and  extent  of  the  deposit  of  precious 
metals  which  will  make  a  tract  of  land  'min- 
eral,'  or  constitute  a  'mine'  thereon,  within 
the  meaning  of  the  Statute,  has  not  been 
Judicially  aetermined.  Attention  is  called 
to  the  question  in  McLaughlin  v.  United 
Stales,  107  U.  S.  526  [27:  6211,  but  no  opin- 
ion is  expre«sed.  The  Land  Department  ap-  68A1 
pears  to  have  adopted  a  rule,  that  if  the  land 
is  worUi  more  for  agriculture  than  mining, 
it  is  not  mineral  land,  although  it  may  con- 
tain some  measure  of  gold  or  silver ;  and  the 
bill  in  this  case  is  drawn  on  that  theory  ol 
the  law.  In  my  judgment,  this  is  the  only 
practicable  rule  of  decision  that  can  be  ap- 
plied to  Uie  subject.  Nor  can  account  be 
taken,  in  the  application  of  this  rule,  of 
profits  that  would  or  might  result  from  min- 
ing under  other  and  more  favorable  conditions 
and  circumstances  than  those  which  actually 
exist,  or  may  be  produced  or  expected  in  the 
ordinary  course  of  such  a  pursuit  or  adven- 
ture, on  the  land  in  question. " 

In  Dughi  v.  HarHm,  2  Land  Dec.   721, 
whidi  was  before  the  Interior  Department  in 
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November,  1888,  there  was  a  contest  between 
mineral  and  agricultural  claimants,  the  land 
having  been  returned  as  agricultural  by  the 
«urveyor-gencral.  In  disposing  of  it  the 
Secretary,  Mr.  Teller,  in  a  communication  to 
the  commissioner  of  the  General  Land  OflSce, 
■said :  **  The  burden  of  proof  is  therefore  upon 
the  mineral  claimant,  and  he  must  show, 
lOot  that  neighboring  or  adjoining  lands  are 
mineral  in  cnaracter,  or  that  that  in  dispute 
may  hereafter  by  possibility  develop  miner- 
aIs  in  such  quantity  as  will  estaolish  its 
mineral  rather  than  its  agricultural  charac- 
ter, but  that,  as  a  present  fact,  it  is  mineral 
in  character ;  and  this  must  appear  from  ac- 
tual production  of  mineral,  and  not  from  any 
theory  that  it  may  produce  it ;  in  other  words, 
it  is  fact  and  not  theory  which  must  control 
your  office  in  deciding  upon  the  character  of 
this  class  of  lands.  Nor  is  it  sufficient  that 
the  mineral  claimant  shows  that  the  land  is 
of  little  agricultural  value.  He  must  show 
affirmatively,  in  order  to  establish  his  claim, 
that  the  mineral  value  of  the  land  is  greater 
than  its  agricultural  value. " 

In  the  case  of  Samuel  Tf .  Spong,  5  Land 
Dec.  108,  which  was  before  the  Department 
of  the  Interior  in  October,  1886,  similar  views 
were  expressed.  An  application  had  been 
made  by  Spong  to  the  local  land  officers  for 
the  Marble  Valley  quartz  mine,  in  the  Sac- 
ramento district,  in  California,  which  'was 
refused  by  them,  for  the  reason  that  the  sec- 
tion of  land  containing  the  mine  had  beea 
C523]  previously  patented  to  the  Central  Pacific 
Railroad  Company.  On  appeal,  the  com- 
missioner of  the  General  Lana  Office  affirmed 
the  ruling,  upon  the  ground  that  *'the  ex- 
ception in  the  gnnt  to  the  companv  and  in 
the  patent  is  construed  to  mean  lands  kn&um 
to  contain  valuable  minerals  prior  to  the  is- 
suing of  the  patent,  and  that  subsequent  dis- 
coveries would  not  affect  the  title  of  the 
company  to  the  lands  and  mines  subsequently 
discovered."  The  case  bein^  taken  to  the  In- 
terior Department  this  decision  was  affirmed. 
In  this  opinion  Mr.  Lamar,  who  had  suc- 
ceeded Mr.  Teller  as  8ecretar)r  of  the  Interior, 
said :  "It  is  strenuously  insisted  by  counsel 
for  the  appellant  that  Congress  did  not  grant 
mineral  lands  to  said  company;  that  said 
patent,  although  including  said  section  in 
terms,  did  not  operate  as  a  conveyance  of  the 
title  to  any  land  that  may  at  any  time  be 
found  to  be  mineral.  It  is  not  denied  that 
said  section  was  returned  as  agricultural  by 
the  United  States  surveyor ;  tlmt  it  was  reg- 
ularlv  patented  to  said  company,  without 
fraua  or  mistake  on  the  part  of  the  land  offi 
oers  or  said  company,  so  far  as  is  ^own  b}- 
the  record.  The  issue  of  said  patent  W418  a 
•determination  by  the  proper  tribunal  that  the 
lands  covered  by  the  patent  were  granted  to 
said  company,  and  hence,  under  the  proviso 
,  of  said  Act,  were  not  mineral  at  the  date  of 
the  issuance  of  said  patent." 

In  ClegTiom  v.  Bird,  4  Land  Dec.  478,  and 
In  Kings  County  Comn.  v.  Alexander,  5  Land 
Dec.  126,  Mr.  SecreUurv  Lamar  followed  the 
'decision  of  Secretary  Teller  in  Dughi  t.  Ear- 
4»'fi«,  and  in  repeated  cases  afterwards  it  was 
not  only  referred  to  Xrj  him  with  approval, 
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but  also  by  his  soooesBor  in  the  Deputmant. 
Mr.  Secretary  Vilas. 

Rulings  to  the  same  effect  upon  mpplica- 
tions  for  mineral  patents  are  fouid  in  decis- 
ions of  the  Department  for  many  vaazB. 
They  are  that  such  applications  slioiud  not 
be  granted  unless  the  existence  of  mineral  in 
sudb  quantities  as  would  Justify  expenditora 
in  the  effort  to  obtain  it  it  establiahed  as  « 
present  fact.  If  mineral  patents  will  not  be 
issued  unless  the  mineral  exist  in  sofflcieat 
quantity  to  render  the  land  more  valuable  for 
mining  than  for  other  purposes,  which  cen 
only  be  known  by  development  or  expl<»m- 
tion,  it  should  follow  that  the  land  may  be 
patented  for  other  purposes  if  that  fact  doee 
not  appear. 

See  to  this  purport  the  following  deciaione 
of  the  Interior  Department:  MagaUa  €Md 
Min,  Oo.  V.  Fergumm^  6  Land  Dec  818; 
Nicholoi  Abercrambie,  6  Land  Dec.  898 ;  Jckm 
Dawna,  7  Land  Dec.  71 ;  OuUing  v.  Reining' 
haui,  7  Land  Dec.  265;  OrenoeU  Min.  Cb. 
V.  Johnson,  8  Land  Dec.  440;  T%ama»  «/! 
Laney,  9  L^nd  Dec.  88. 

It  would  seem  from  this  uniform  oonstroo- 
tion  of  that  Department  of  the  government 
8i)ecially  intrusted  with  supervision  of  pro- 
ceedings required  for  the  alienation  of^the 
public  lands,  including  those  that  embrace 
minerals,  and  also  of  tne  courts  of  the  min- 
ing  States,  federal  and  state,  whose  attention 
has  been  called  to  the  subject,  that  the  ex- 
ception of  mineral  lands  ntun  grant  in  the 
Acts  of  Congress  should  be  considered  to 
apply  only  to  such  lands  as  were  at  the  time 
of  the  grant  known  to  be  so  valuable  for 
their  minerals  as  to  Justify  expenditure  for 
their  extraction.  The  mnt  or  patent,  whoi 
issued,  would  thus  be  held  to  carry  with  It 
the  determination  of  the  proper  authorities 
that  the  land  patented  was  not  subject  to  the 
exception  stated.  There  has  been  no  direct 
adjudication  upon  this  point  by  this  court, 
but  this  conclusion  is  a  legitimate  inference 
from  several  of  its  decisions.  It  was  implied 
in  the  opinion  in  Deffebaek  v.  Bdufke,  already 
referred  to,  and  in  the  cases  of  Ootoradc 
a  db  L  Oo,  V.  UniUd  States,,  188  U.  8.  807, 
828  [81 :  182,  1901,  and  United  States  ▼.  Irom 
Silver  Mn,  Oo.,  128  U.  8.  878,  688  [88 :  071, 
575]. 

In  Colorado  C.  d  L  Oo.  t.  United  States,  m 
bill  was  filed  to  set  aside  patents  issued  for 
agricultural  lands,  on  the  ground  that  it  wit 
known  at  the  time  of  their  issue  that  the 
lands  contained  mines  of  coal.  But  the  court 
said :  ''To  constitute  the  exemption  contem- 
plated bv  the  Pre-emption  Act,  under  the 
bead  of  'known  mines, '  there  should  be  upon 
the  land  ascertained  coal  deposits  of  sach  an 
extent  and  value  as  to  make  the  lami  more 
valuable  to  be  worked  as  a  coal  mine,  under 
the  conditions  existing  at  the  time,  than  for 
merely  agricultural  purposes.  The  circum- 
stance t&t  there  are  surface  indications  ci 
the  existence  of  veins  of  coal  does  not  con-  ,^ 
stitute  a  mine.  It  does  not  even  prove  that  ^^ 
the  land  will  ever  be  under  any  conditions 
sufficiently  valuable  on  account  of  its  coal 
deposits  to  be  worked  as  m  mine.  A  change 
in  the  conditions  occurring  snbeenu^^^lv  to 


lUrm  T« 

rv  diaeoTcries  m  made»  t 
U  Bftj  beoooM  proAtehl«  | 
i  mtmeg^  CAaaoi  affect  the 
MUpMndtf  IhetiiMof  Ihea^e.  The 
Boat  b0  delannined  aoeording  to  the  ■ 
ia  alfltflooe  at  the  time  of  the  Mle.    If 
Om  wemlaeA  mt  that  time  there  were 
jMtaal^kBowii  minea**  capable  of  being 
»lj  worked  for  their  prodaol,  oo  aa  to 
Che  iaod  mofe  Talnable  for  miainf  than 
africaltitre,   a  title  to  them  acquired 
ar  the  Pre-emplioii  Act  caanot  ba  aoooaii 
fmityamailed.* 

la  Umi$ad  8talm  ▼.  Bwm  SOmt  Iffn.  Cb.  a 
Mil  «M  fll«d  to  aat  aaide  certain  patenU  on 
Cfoaad  that  they  were  iwoed  open  falao 
Btatinna  that  the  land  patented  em* 
oalj  placer  mining  c)aJma»  and  not 
ireina  or  loM;  and  the  court 
to  the  mioertain  proof  on 
It  la  not  cDoogfa  that  there 
ladicatiooa  br  ootcrop- 
of  the  exiatoaee  oflote ' 
ia  nlace.  bearinf  gold 
(,  to  Jaatify 

To 

mnM  be 
beef 
VBl*iah-.«  oa  Ukaa 


^i  e»f   ic.-wt 


••Mil 

ealee'a  righia  aaWdaW^I  IlKiaa  «!  the  (hh^u 
panU  umler  the  'IV««  Htw  (««,  %ml  m\m 
ever  euoh  U  the  c«ae  hU  f)||hm  %\\\  Ua  »u 
forced  agaliuil  the  |>i¥l«aMili»ue  iif  \\w  Im^m 
•ite  holder ;  but  where  th»  UlM  Um  i^HtMUH^ 
hU  rlghla  la  advum^  <%f  Uh»  UiaiH»vi>iv  ^4  amy 
minre  and  the  liiUtMltot  t^  iimh^hmIUiiia  M 
the  acquUltloa  of  Ut<«ti  liiln  «ii  |mMtt«^li«M. 
hit  righu  will  be  det^iuMl  tuiterlta  S¥  Mti«Mt 
of  the  mining  oUliiianl. 

It  It  not  niKMiiieMry  In  MiU  <>imi«i  ^^*  *UNi  IM 
what  manner  It  inuat  lie  »Imiwii  \\\\\\  titt*  ««i 
ittenoa  of  mlnee  waa  known  «i  Oh*  Mim**  Mm 
patent  for  the  town  alu  wm  ImmmI  ||  s\m 
mining  patent  italcta  ari^  liiMUi^frv  ai**!'*  U« 
acquiring  title  wlilnli  amMmUim  ihn  IMU  <«r 
the  town  alte.  that  inay  iHimi4i  In  «»«  a^Hhh 
at  law.  In  tne  alieniM^  of  •«o*l'  •(4ili<otMif, 
the  deralopmeot  end  Wffililoif  iff  »  0(W»m 
would  be  a  oontrolMng  fa^'l ,  Wf  «)m«  futiltuff* 
would  ba  the  \(¥imiUm  ttl  itm  h)n\th  mu^iImI, 
and  ooilra  0mim^  ft^iuifM  Iff  Ui*  tff  Mf« 
coatom  of  ml/»#tR  lloi  Im  Ihli  'am  Mm  ff«4 
eot  doea  b#a  ah/iw  aftf  mi^H  IhMU^^^f  i^^tm  , 
It  tnnrtsXy  trd^tn  to  t/U  *rfl/y  /^  »M  Hthilhg 
r.Utm.  and  thai  wm  afi^f  im  m^am  w««  i« 

to  th«  t/fWh  elU       ff#y  ^/«^^   #M  *M^f*ui 

to  ftV/w  w)x»ik  t^*^  a^UUg  aui#a   #44  #^  0i 
•aKf  Wnf^    a^  If.  i/*«e  */*<  »frt«*w  »m<  m,^ 
w«ai  fj4  It   WM  Mfr<«/>   4A  Mr//'  /^  f^  »fM 

'Jutt  m  'Aa  '»aM  'h»  ^^inif  <A  f>A  ^*<M  f/ri'^. 


W   'A*   ^*^» 


f<«*A 


**'/A 


'pt 


*  * 


»t« 


•A    V*   t«     *#*>'-•   f/^  -. 

^•^  It  ,'f  4aM*v' 


*         — "A-.-V*     J"      •-•'.  ti*    V-'*-  >*••*      --*     > 
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to  the  exception,  for  the  offloen  of  the  Land 
Department,  being  merely  agents  of  the  ffov- 
emment,  have  no  authority  to  insert  in  a 
patent  any  other  terms  than  those  of  convey- 
ance, with  recitals  showing  compliance  with 
the  conditions  which  the  law  prescribes. 
Could  they  insert  claiises  in  patents  at  their 
own  discretion  they  could  limit  or  enlarge 
their  effect  without  warrant  of  law.  The 
patent  of  a  mining  claim  carries  with  it  such 
rights  to  the  land  which  includes  the  claim 
as  the  law  confers,  and  no  others,  and  these 
rights  can  neither  be  enlarged  nor  diminished 
by  any  reservations  of  the  officers  of  the  Land 
liepartment,  resting  for  their  fitness  only 
apon  the  judgment  of  those  officers.  Deffe- 
back  V.  Hawke,  115  U.  8.  892,  406  [20 :  428, 
4271. 

If  after  the  introduction  of  the  town-site 
patent  and  the  deed  to  the  defendant  the  ob- 
jection had  been  raised  to  the  jurisdiction  of 
the  Land  Department  to  issue  the  patent  in 
question  for  minerals  in  lands  wnich  had 
been  previously  conveyed  to  the  defendant, 
a  much  more  serious  question  would  have 
been  presented.  The  laws  of  Cougress  pro- 
vide that  valuable  mineral  deposits  in  lands 
of  the  United  States  shall  be  open  to  explora- 
tion and  purchase.  They  do  not  provide, 
and  never  have  provided,  that  such  mineral 
deposits  in  lands  which  have  ceased  to  be 
public,  and  become  the  property  of  private 
individuals,  can  be  patented  under  any  pro- 
ceedings before  the  Land  Department,  or 
otherwise.  Proceedings  for  the  acquisition 
of  title  to  A  mining  claim  within  a  town 
site,  commenced  before  the  issue  of  a  town- 
site  patent,  could  undoubtedly  be  prosecuted 
to  completion  afterwards.  The  rieht  initiate 
by  the  location  of  the  mining  claim  would 
not  be  defeated  by  a  subsequent  conveyance 
of  the  title  to  the  land  in  which  the  mining 
claim  was  situated.  But  it  is  not  perceived 
where  the  jurisdiction  exists  under  the  laws 
of  the  United  States  to  grant  a  patent  for  a 
mine  on  lands  owned  by  private  individu- 
als—which was  the  cam  here — if  the  lots  for 
which  the  defendant  received  a  deed  were  in- 
cluded within  the  town-site  patent  and  the 
location  of  the  mining  claim  was  subse- 
quently made.  Nor  is  there  in  this  statement 
anything  at  all  inconsistent  with  the  decis- 
ion of  this  court  in  8Ud  v.  8t,  LouU  dmeU. 
dt  B^,  €h.,  iO«  U.  S.  447  [27:  2261.  We 
stat4^  there  that  land  embraced  within  a 
town  site  on  the  public  domain,  when  unoc- 
cupied, was  not  exempt  from  location  and 
sale  for  mining  purposes,  and  referred  to  the 
fact  that  some  of  the  most  valuable  mines  in 
the  country  were  within  the  limits  of  incor- 
porated cities,  which  had  grown  up  on  what 
was  on  its  first  settlement  a  part  of  the  pub- 
lic domain.  We  were  speaking  at  that  time 
of  town  sites  for  which  no  patent  had  been 
issued,  and  of  mines  in  public  lands,  for 
immediately  after  using  tnese  expressions, 
we  said:  ^Whenever,  therefore,  mines  are 
found  in  lands  belonging  to  the  United  States, 
whether  within  or  without  town  sites,  they 
may  be  claimed  and  worked,  provided  ex- 
isting rights  of  others,  from  prior  occupa- 
tion, are  not  interfered  with.* 


It  must  be  borne  in  mind  also  that  Vamm 

sites  on  the  public  domain  in  many 

and  probably  in  the  greater  part  of 
embrace  a  much  larger  tract  of  coontiy 
is  included  in  a  patent  for  such  town  litei^ 
The  United  States  laws  limit  the  qusntiti 
that  shall  be  included  within  the  patent  m 
such  a  town  site  to  the  number  of  its  inhibit 
ants.    Where  there  are  over  100  and  lesi  tkii 
200  inhabitants  the  ^tent  can  only  embnoi 
lands  not  exceeding  820  acres ;  where  the  ia. 
habitants  number  more  than  200  and  lea  tte 
1,000  it  cannot  embrace  more  than  640  sen; 
and  where  the  inhabitants  are  1,000  or  nuit 
it  cannot  exceed  1,280  acres.    For  each  sddi- 
tional  thousand  inhabitants,  not  exceediir 
5,000,  a  further  ffrant  of  only  820  sera » 
allowed.    Valuable  mineral  deposits  in  nd 
lands  outside  of  the  patent  are  equallj  opes 
to  exploration  and  purchase  as  those  in  laadi 
outside  of  the  town  site.    It  was  in  refeRsei 
to  mines  in  unoccupied  public  lands  ia  m- 
patented  town  sites  that  toe  language  la  Std 
V.  8t,  Louii  SmOi.  A  Btf.  0*.  was  osed,  aid 
to  them  and  to  mines  in  public  lands  In  pil- 
ented  town  sites  outside  of  the  limits  of  As 
patent  it  is  only  applicable. 

We  agree  to  all  that  ia  urged  bj  eoimnl  m 
to  the  conclusiveness  of  the  patenti  of  tte 
Land  Department  when  aaaalled  collalailtf 
in  actions  at  law.  We  have  had  oocMloats 
assert  their  unassal lability  in  such  caM  li 
the  strongest  terms,  both  in  QL  LmU  BtSL 
A  Brf.  Co.  V.  Eemp,  104  U.  &  W,  64MII 
[26:  875,  876,  877],  and  In  Aerf  ▼.  a  JMi 
^meU.  d  Btf.  Co.,  106 U.  S.  447,  451. 402(11: 
226,  228].  They  are  oonclnslye  In  such  a» 
tions  of  all  matters  of  fact  neceaary  to  tUr 
issue,  where  the  Department  bad  Jnriailleliai 
to  act  upon  such  matters,  and  to  dilwl» 
them ;  but  if  the  lands  patented  wen  Ml  A 
the  time  public  property,  hayinc  ben  pi^ 
viously  disposed  of,  or  no  provlsTon  had  loi 
made  for  their  sale,  or  other  disposltln.  n 
they  had  been  reserved  from  sale,  theDml^ 
ment  had  no  jurisdiction  to  trandSer  the  UL 
and  their  attempted  oonyeyanoe  hy  pstt  li 
inoperative  and  void,  no  matter  wtft  «M 
seeming  Tegularity  ue  fonna  of  law  haw 
been  observed. 

In  the  several  casn  to  whldi  we  ham  Ian 
referred  in  the  fifth  and  alxth  MontaM  R» 

S>rts  {BUter  Bow  M.  d  M.  Ob.  ▼.  Omt  i 
ont.  878;  TalbOt  ▼.  Sh^,  6  Mont  H; 
Butte  City  Smoke-Botm  Lod§  Gum.  6  Mb* 
897),  which  involved  oonteila  betwen  p» 
ties  claiming  under  mining  patmta  aodettfl 
claiming  under  town-site  natenta^  om  b 
which  very  able  and  leemed  oplnkaa  na 
given  by  the  Supreme  Oooit  of  the  ThtIW 
of  Montana,  the  mining  claim  petenlsdni 
been  located  and  the  riffhta  of  the  nlital 
claimant  had  thus  attacSed  befoie  the  teifr 
site  patent  was  issued.  Tin  pannt  iMft 
subsequently  followed  waa  a  men  pnfccliM 
of  the  right  originated  by  tbe  loeraon,  nl 
to  which  it  took  effect  by  nlatioa.  II  m 
neld,  in  accordance  with  tfaia  opinion,  M 
the  prior  mining  location  ^  ' ' 

by  tne  town-site  entry. 

It  follows  from  the  viewa 
judgmeni^  th€  Supreme  OmH  lif  iHm  lWftM| 
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Mnn«t  be  monopotii 
\a»(h»  w>r€r  "Iron 
te  tannat  be  appropriated  oi 
mark—monanei^f — namt  tannot  be  ui 
(*  dtwaw  tie  mUie — Mc  word*  " 
Jrm  TlnUe,'  MAen  man  ^  *'*'<' — fV' 


Statement  bf  Jfr.  JtuUee  Brown: 
This  was  ft  nilt  In  equity  liutltuted  bj 
the  Brown  Chemical  Companj,  a  corporation 
organi  sed  under  the  laws  oi  Maryland,  against 
the  Ann  of  Mejer  Brothers  &  Co.,  of  Bt 
Louis,  In  the  State  of  Missouri,  to  restrain 
an  unfair  competition  in  tnule.  The  bill 
averred,  la  substance,  that  plaintiff  had  been 
engaged  In  tlte  preparation  nf  a  certain 
mraiiclne,  which  had  acquired  a  high  reputa- 
tion as  a  remedy  for  the  prevention  and  cure 
of  many  diseases ;  that  in  1ST9  it  devised  and 


representation  of  a  lion's  bead,  above  whicli 
was  printed  the  word  "Brown's;"  In  tlio 
moutb  of  the  Hon  was  suspended  a  rod  or 
bar,  having  dependent- therefrom  a  tianner  or 
streamer,  beariag  the  words  "Iron  Bitters," 
printed   in   large,    conspicuous   letters. 


L  Tk>  vanli  "Iran  BKten"  aie  Indloatli 
■,  idaiaclarWlw  and  parpos 
it  b*  numopollied  as 


1  OMtHnarlKlit  to  om 
M^iu  at  Mi  praparatlon  wtUi  snob  i 
"      ■  o  th«  pubUo.  a 


lOMMBotl 

Ivlslibd  thB  words  "Brown's  Iron 
MllfcsBr  pM  np  bj  one  Brown,  of  w 
ISMU  naDDtaotnnn  an  the  snocx 
MossKtathsat 


in  ootcolnr  partner  or  to  ai 
■an  Inetdent  to  its  vood-wll 

iNa  226.1 
tai.    Decided  April 


V  Oonrt  of  tbe  United  States  for  t] 
«i  DWitM  ot  Missouri  dismissing  s 
Mri^  brauglit  to  reatraln  an  unfilr  i 
■Bkttide.    40rmtd. 


Ing  panels  ha<l  also  printed  thereon  the  words 
"Brown's  Iron  Bitters,"  in  rarious  places* 
and  arrangod  as  shown  in  the  label  ;  that  since 
plaintiff  acquired  its  right  in  tbe  premises 
the  defendants  fraudulently  offered  and  sold 
medicine  put  up  In  bottles,  to  whicli  labels 
were  attached,  containing  tlie  words"  Brown's 
Iron  Tonic,"  which  were  intended  to  indlcat* 
that  the  medicine  contained  in  said  bottles 
was  that  prepared  by  the  plaintiff,  which 
said  preparation  the  defendants  had  fraud- 
ulently caused  to  be  offered  and  sold  as  and 
for  plaintiff's  preparation ;  and  that  large 
quantities  of  "Brown's  Iron  Tonic"  had  been 
sold  as  and  for  plaintiff's  "  Brown's  Iron  Bit- 
ters," and  frequently  mistaken  therefor. 

liie  answer  admitted  most  of  the  allegations 
of  the  bill  so  far  as  they  related  to  the  prep- 
aration and  sale  of  Brown's  Iron  Bitters, 
denied  any  fraudulent  intent  with  respect  to 
defendants'  own  label,  and  averred  tnat  in 
the  summer  of  1881  one  E.  L.  Brown,  in  con- 
nection with  one  C.  J.  Lincoln,  commenced 
EuttluK  up  and  selling  Brown's  Iron  Tonic  at 
little  Bock,  Arkansas,  as  a  wholly  distinct 
preparation  from  Brown's  Iron  BIttera.  and 
wlUi  no  intention  or  purpose  of  imitating 
plaintiff's  preparation,  wb'nh  at  that  time 
bad  not  been  advertised  oi  sold  to  any  great 
extent :  that  subsequently  Brown  sold  out  Ills 
Interest  In  said  preparation  to  Lincoln,  who 
has  since  that  time  been  putting  up  said 
medicine  and  offering  It  totlte  public  in  car-  ' 
tons  and  bottlei  wholly  different  in  size,  color 
and  anpearance  from  plaintiff's  bottles,  and 
with  labels  attached  to  the  bottles  wholly 
different  in  size,  color,  appearance  and  details 
from  plaintiff's  labels,  and  incloeed  In  wrap- 
pers very  different  from  tbe  cartons  of 
Brown's  Iron  Bitters,  so  that  the  public  could 
not  be  misled  or  the  plaintiff  injured. 

The  case  as  made  bv  the  respective  paKIea 
did  not  differ  materially  from  their  pleadings. 
In  explanation  of  the  manner  in  which  defend- 
anU'  preparation  originated,  Brown  sworo- 
that  from  August,  1869,  to  May  1, 1861,  hewaa 
ttavellog  salesman  for  a  LouUvtUe  wholesala 
drug  house,  and  during  tiiat  time  traveled  ex- 
tensively in  the  Bouthwwt,  and  became  Mner- 
ally  known  to  the  trade.  In  May,  liSl,  ba 
formed  a  partnership  with  0.  J.  Liuooln,  ot 
U7 
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Little  Rock,  which  was  dissolved  in  Decem- 
ber, 1883.  The  firm  name  was  part  of  the 
time  C.  J.  LiDooln,  and  part  of  the  time  Lin- 
coln &  Brown.  Brown*  did  not  personally 
go  to  Little  Rock  until  December,  1881, 
when,  following  out  a  preconceived  notion, 
he  instructed  the  chemist  of  the  firm  to  pre- 

gaie  a  formula,  and  they  devised  a  label  and 
egan  to  advertise  the  preparation  through 
the  newspapers  and  traveling  salesmen. 
Thev  sold  some  at  retail  in  1881,  of  which  no 
record  was  kept,  in  the  spring  of  1883  they 
began  to  make  sales  to  tht  trade.  It  does  not 
appear  that  they  knew  of  Brown's  Iron  Bit- 
ters, or  that  they  had  seen  it  until  after  they 
had  determined  upon  their  own  remedy  and 
its  label.  The  oi)inion  of  the  circuit  court 
dismissing  the  bill  is  reported  in  81  Fed. 
Rep.  468. 

Mr,  Rowland  Coz»  for  appellant: 

The  court  below  erred  because  it  decided 
that  the  use  by  the  appellees  of  the  desi^a- 
tion  "Brown's  Iron  Tonic"  was,  constructive- 
ly, a  lawful  exercise  by  Eugene  L.  Brown  of 
the  right  to  use  his  own  name. 

KodUer  v.  Sanders,  9  L.  R  A.  576,  122  N. 
T.  65;  Laughman'9  App.  5  L.  R  A.  599,  128 
Pa.  1:  Avery  Y.  Meikle,  81  Ky.  73;  Pierce  y. 
Quittard,  68  Cal.  68;  Chadwick  v.  CoveU,  4  U 
R  A.  839,  151  Mass.  190;  Browne,  Trbae- 
marks,  §§  48,  538;  Ddatoare  A  H.  Oanal  Co,  v. 
Cla^k,  80  U.  S.  18  WalL  311  (20:581);  Brook- 
lyn White  Lead  Co.  v.  Jfasury,  25  Barb.  416; 
McLean  v.  Fleming,  96  U.  8.  254  (24:832); 
WooUamY.  Batcliff,  1  Hem.  &  M.  259;  Orqft 
V.  DMf,  7  Beav.  84;  Ferry  v.  Tru^t,  6  Beav. 
66;  Newman  v.  Alwrd,  51  N.  T.  192;  Good- 
yeafs  L  R,  Qlote  Mfg.  Co.  v.  Ooodyear  Rubber 
Co.  128  U.  8.  604  (&:587);  Sawyer  v.  Hom,  1 
Fed.  Rep.  24;  Freee  v.  Baehof.  14  Blatchf.  482; 
MiteheU  v.  Benry,  48  L.  T.  N.  8.  186;  Bnoe/i 
Morgan's  Som  Co.  v.  TroxweU,  28  Hun,  632; 
Olen  Cove  Mfg.  Co.  v.  LudeUng,  22  F^.  Rep. 
828;  Anheueer-Buseh  Brew.  Auo.  y.  Pixa,  24 
Fed.  Rep.  149;  Sawyer  Crystal  Blue  Co.  v. 
Hubbard,  82  Fed.  Rep.  388;  Ekans  y.  Von  Laer, 
82  Fed.  Rep.  153;  Moxie  N.  F.  Co.  y.  Beach, 
88  Fed.  Rep.  249;  A.  F.  Pike  Mfg.  Co.  y. 
Ueveiand  Stone  Co.  85  Fed.  Rep.  898;  CarMie 
Soap  Co.  Y.  Thompson,  25  Fed.  Rep.  625;  Lan- 
dreth  y.  Landreth,  22  Fed.  Rep.  41;  Cook  v. 
Starkweather,  18  Abb.  Pr.  N.  8.  892;  Pratfs 
App.  10  Cent  Rep.  596, 117  Pft.  401;  Carson 
V.  Vry,  5  L.  R  A.  614.  89  Fed.  Rep.  779; 
Southern  White  Lead  Co.  y.  Coit,  89  Fed.  Rep. 
492;  BlackweU  Y.  BOrrdl.  8  Hughes,  C.  C.  151; 
Berry  y.  Armietead,  2  Keen,  221;  Lee  y. 
Haley,  L.  R  5  Ch.  App.  155:  Jay  y.  Lad- 
2fr,  L.  R  40  Ch.  Div.  649 ;  Meneiy  y.  Me- 
neely,  62  N.  Y.  427;  Broum  Chemical  Co.  y. 
Stearns  A  Co.  37  Fed.  Rep.  868;  MiUingtan  y. 
Fox,  8  Myl.  &  C.  338;  Leather  Ooth  Co.  Case, 
11  H.  L.  Cas.  528;  Singer  Mft.  Co.  y.  Wilson, 
L.  R.  8  App.  Cas.  876. 

There  is  no  doubt  that  every  man  has  a  right 
to  use  his  own  name:  and  it  is  equaUy  true  that 
the  manner  of  its  use  will  be  controlled. 

Russia  Cement  Co.  v.  LePage,  6  New  Eng. 
Rep.  577,  147  Mass.  206. 

Mr.  J.  E.  McKeifflufcn  for  appelleeiL 
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Mr.  Justice  Brown  delfyered  the  opiaki 
of  the  court: 

The  general  proposition  is  well  eitabliM 
that  words  which  a^e  merely  descriptifv  c( 
the  character,  qualities  or  compotition  of  ■ 
article,  or  of  the  place  where  ft  is  mannfK* 
tured  or  produced,  cannot  be  monopoliied  m 
a  trade-mark  {Delaware  db  H.  Canal  Os.  t. 
Cla/rk,  80 U.  8. 18  WalL  811  [20: 581] ;  Aam- 
'"     Co.  V.  Trainer,  101  U.  8.  51  K: 
993]  :  CatweUY.Batis,  58 N.  Y.  228;  Tkmm 
V.  Winchester,  19  Pick.  214 ;  BaggeU  v.  Htd- 
later,  L.   R   17  Eq.  29)  ;   and  we  think  tb 
words  *'Iron  Bitters^  are  80  far  indicative  d 
the  ingredients,  characteristics  and  PorpoM 
of  the  plaintiff's  preparation  sm.  to  fafl  wltidi 
the  scope  of  these  decisions.    It  Is  hanlly 
necessary  to  say  that  an  ordinaiy  saintM 
cannot  be  appropriated  as  a  trade-mark  by 
any  one  person  as  against  others  of  the  warn 
name,  who  are  using  it  for  a  legitimate  p«- 
pose ;  although  cases  are  not  wanting  of  la- 
junctions  issued  to  restrain  the  use  eves  d 
one's  own  name  where  a  fraud  udoq  anoCher 
is  manifestly  intended,  or  where  he  has  as- 
signed or  parted  with  his  right  to  nse  it 
McLean  y.  Fleming,  96  U.  8.  245  [24: 896]; 
Qoodyear's  L  R.  Glow  Mfg.  Co.  ▼.  Qmimm 
Rubber  O?.  128  U.  8.  598  [82 :  6851 ;  Esmk 
Cement  Co.  v.  LePags,  147  Mass.  206,  fKflw 
Eng.  Rep.  577 ;  Haae  y.  Ckamey,  148  Xm. 
592,  8  New  Eng.  Rep.  709.    The  diifciDctiai 
between  the  lawful  and  the  ualawfnl  ok  of 
one's  own  name  is  illustrated  in  thecMeof 
Crojt  V.  Day.  7  Beav.  84,  in  whiA  tte  IK> 
cesser  of  Day  and  Martin,  originaton  flf  tti  | 
famous  blacking,  filed  a  bill  to  enjoia  ttl 
defendant  Day,  a  nephew  of  the  eldwr  Di|', 
who  had  conunenoed  buaineia  as  a  blacUm 
maker,  and  was  usinff  a  label  of  the  mm 
color  and  size,   with  the  letten  snaaflri 
precisely  the  same  and  with  the  nne  mb^ 
^Day  and  Martin,"  on  the  bozea.    Thed^ 
fendant  was  enjoined,  the  court  pladag  ill 
decision,  not  upon  any  pecaliar  or  eadHin 
right  that  the  plaintiff  had  to  on  the  MM 
of  Day  and  Martin,  but  upon  the  tad  of  Oi 
defendant  using  the  names  wiUi  cataia  ck^ 
cumstances,  and  in  a  manner  calculated  H 
mislead  the  publia    The  court  obsemi: 
''He  (the  defendant)  has  a  right  to  canyii 
the  business  of  a  blacking  namibaBSt 
honestly  and  fairly ;  he  has  a  right  to  the  M 
of  his  own  name ;  I  will  not  do  anytUutl 
deprive  him  of  that  or  any  other  oanecuBfr 
lated  to  benefit  himself  in  an  honest  way ;  M 
I  must  prevent  him  from  oaing  It  la  mha 
way  as  to  deceive  and  defkmnd  the  ps^lki* 
In  HoUaway    v.   EoUowaiy,    18  Beav.    W 
Thomas  Holloway  had  for  many  jean  Biii 
and  sold  pills  and  ointmenta  mider  tha  hM 
<"  Holloway 's  Pills    and    Ointmenta.*   Bk 
brother,  Henry  Holloway,  subaeqnently  ouM- 
factured  pills  and  ointment  with  the  ■■■ 
designation.    The  pilUboxea   and  pott  (i 
ointment)  of  the  latter  were  aimilar  in  fln 
to,  and  were  proven  to  have  bean  copW 
from,  those  oi  the  former.    The  Maiter  4 
the  Rolls  in  granting  the   injunction  i^ 
''The  defendant's  name  being  Holloway,  h 
has  a  right  to  constitute  himaelf  a  vendor  « 

UtC.I 
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Ho11owa7*8  pills  and  ointment,  and  I  do  not 
intend  to  say  anything  tending  to  abridge 
any  such  right.  JBut  he  has  no  right  to'do 
so  with  such  additions  to  his  own  name  as 
to  deceive  the  public,  and  make  them  believe 
that  he  is  selling  the  plaintiff's  pills  and 
ointments.  The  evidence  in  this  case  clearly 
proves  that  pills  and  ointments  have  been 
■old  by  the  defendant,  marked  in  such  a 
manner  that  persons  have  purchased  them  of 
the  defendant,  believing  that  they  were  buy- 
ing ^oods  of  the  plaintiff.**  Tne  principle 
of  this  case  was  approved  by  this  court  in 
the  case  of  McLean  v.  Iteming,  96  U.  8.  245 
r24:  828],  in  which  a  person  was  enjoined 
nom  usin/ic  his  own  name  in  connection  with 
certain  pills,  upon  the  ground  that  they  were 
put  up  in  such  form  that  purchasers  exercis 


ing  ordinary  caution  were  likely  to  be  mia 

"ed  into  buyi 

plaintiff.    These  cases  obviously  ^pply  only 


led  into  buying  the  article  as  that  of  the 


[544]  where  the  defendant  adds  to  his  own  name  ini 
itations  of  the  plaintiff's  labels,  boxes  or 
packages,  and  thereby  induces  the  public  to 
believe  that  his  goods  are  those  of  the  plain- 
tiff. A  man's  name  is  his  own  property,  and 
he  has  the  same  right  to  its  use  and  enjoyment 
as  he  has  to  that  of  any  other  species  of  prop- 
erty. If  such  use  be  a  reasonaole,  honest  and 
fair  exercise  of  such  right,  he  is  no  more  lia- 
ble for  the  incidental  damage  he  mav  do  a 
rival  in  trade  than  he  would  be  for  iniury  to 
his  neighbor's  property  by  the  smoke  issuing 
from  his  chimney,  or  for  the  fall  of  his  neigh- 
bor's house  by  reason  of  necessary  excavations 
upon  his  own  land.  These  and  similar  in- 
stances are  cases  of  damnum  absque  ir^wria. 
In  th^  present  case,  if  the  words  are  not  in 
themselves  a  trade-mark,  they  are  not  made  a 
monopoly  bv  the  addition  of  the  proprietor's 
name,  provfded,  of  course,  the  defendant  be 
legally  entitled  to  make  use  of  the  same  name 
as  connected  with  his  preparations. 

The  theory  of  a  trade-mark  proper  then 
being  untenable,  this  case  resolves  itself  into 
the  question  whether  tlie  defendants  have, 
by  means  of  simulating  the  name  of  plain- 
tiff's preparations,  putting  up  their  own 
medicine  in  bottles  or  pa^caees  bearing  a 
close  resemblance  to  those  of  plaintiff,  or  by 
the  use  of  misleading  labels  or  colors,  en- 
deavored to  palm  off  their  goods  as  those  of 
the  plaintiff.  The  law  upon  this  sub- 
ject is  considered  in  the  recent  case  of  Law- 
rence Mfg,  Ch.  V.  Tenneeeee  }^g,  Co.,  18811. 
8.  537  [84:  997].  The  law  does  not  visit 
with  its  reprolmtion  a  fair  competition  in 
trade ;  its  tendency  is  rather  to  discourage 
monopolies,  except  where  protected  by  stat- 
ute, and  to  build  up  new  enterprises  from 
which  the  public  is  likely  to  derive  a  bene- 
fit. If  one  person  can  by  superior  energy, 
by  more  extensive  advertising,  by  sellinff  a 
better  or  more  attractive  article,  ou^id 
another  ic  popular  favor,  he  nas  a  perfect 
right  to  do  so,  nor  is  this  right  impaired  by 
an  open  declaration  of  his  intention  to  com- 
pete with  the  other  in  the  market.  In  this 
case,  the  usual  indicia  of  fraud  are  lacking. 
Kot  only  do  defendants'  bottles  differ  in 
•ise  Mid  shape  from  those  of  the  plaintiff, 

1S9  U.S. 


but  their  labels  and  cartons  are  so  dissimilar 
in  color,  design  and  detail  that  no  intelli- 
gent person  would  be  likely  to  purchase  either 
under  the  impression  that  he  was  purchas- 
ing the  other.  There  are  certain  resemblances 
in  the  prescriptions  and  instructions  for  the 
use  of  the  respective  preparations,  but  no 
greater  than  would  be  naturally  expected  in 
two  medicinal  compounds,  the  general  ob- 
ject of  which  is  the  same.  Under  such  cir- 
cumstances. -  a  certain  similarity  in  the 
methods  of  using  and  recommending  them 
to  the  public  is  almost  unavoidable.  While 
the  resemblances  in  this  case  are  perhaps  too 
great  to  be  considered  the  result  of  mere  ac- 
cident, the  dissimilarities  are  such  as  to  show 
an  intention  to  avoid  the  charge  of  piracy. 
The  similarities  in  the  advertising  (4rds  or 
postera  are  undoubtedly  much  /neater, — both 
being  a  deep  yellow  In  color,  with  an  ar- 
rangment  and  shape  of  lettere  closely  ap- 
proaching identity,  and,  if  this  resemblance 
had  been  carried  into  the  labels,  we  should 
have  regarded  it  as  strong  evidence  of  a 
fraudulent  intent;  but  as  it  appeara  from 
the  testimony  that  the  use  of  these  postera 
has  been  discontinued,  and  further  that  the 
defendants  in  this  case  never  employed  them 
or  put  them  yp,  or  authorized  othera  to  do 
so,  it  is  clear  tiiat  as  against  these  defend- 
ants the  court  cannot  now  be  properly  called 
upon  to  enjoin  them.  If  the  bare  act  of  post- 
ing these  advertising  cards  were  fraudulent, 
the  remedy  is  against  the  party  who  com- 
mitted the  wrong.  That  act  does  not  affect 
the  labels  on  the  bottles,  with  which  alone 
the  defendants  are  concerned,  and  it  has  rela- 
tion only  to  a  mode  of  advertising,  distinct 
from  the  medicine  as  offered  to  the  public  by 
the  defendants. 

In  the  published  drug  list  of  C.  J.  Lin- 
coln &  Co.,  the  manufacturere  of  defendants' 
preparation,  they  Advertised  both  of  these 
articles,  one  under  the  head  of  ''bittera*'  and 
the  other  under  the  head  of  ** tonics."  De- 
fendants' testimony  shows  that  while  they 
have  sold  but  a  few  gross  of  Brown's  Iron 
Tonic,  thev  have  been  selling  the  Iron  Bit- 
tero  since  October,  1881,  in  large  quantities. 
The  testimony  of  a  number  of  druggists  do- 
ing business  at  Little  Rock  indicates  that  the 
two  preparations  are  known  to  the  trade  and 
purchasere  as  distinct  and  separate,  and  that 
one  is  never  mistaken  for  the  other.  That 
the  plaintiff  itself  did  not  consider  that  Lin- 
coln &  Ck>.  were  infringing  upon  its  rights 
is  evident  from  the  corresponaence  between 
them  in  the  summer  of  1882.  From  this 
correspondence  it  appeara  that  Lincoln  &  Co. 
were  dealing  with  the  plaintiff,  which  wrote 
them  under  date  of  August  21,  1882 :  "  We 
notice  you  are  manufacturing  a  Brown's  Iron 
Tonic.  Is  this  a  new  medicine?  If  so,  are 
you  not  trespassing  upon  our  rights,  etc?" 
To  this  Lincoln  &  Co.  replied,  saving  that 
they  had  begun  the  manufacture  of  the  Iron 
Tonic  since  the  admission  of  Mr.  £.  L.  Brown 
into  their  firm,  in  May,  1881,  inclosing  them 
a  bottle  of  the  preparation,  and  assuring  them 
that  they  had  no  aesire  to  make  money  upon 
their  good  reputation,  and  had  never  attempt- 
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ed  to  sell  their  tonic  at  that  of  the  plaintifL  the  preparation  of  the  tonic,  as  part  of  tki 

To  tiiis  the  plaintiff  replied  as  follows :  good- will  of  the  business.    In  the  cm  d 

KOd  ▼.  Johnson,  100  U.  8.  617  [86:  m],  it 

M-n  laj           -mr^     a        ...  aa   4oaa  wss  held  tluit  tho  owncT  of  a  tnide-niik 

-MJ^n°j^T  i^P^ln^*??  ^  ^^*ch  is  affixed  to  arUcles  manufactond  H 

Messn.  0.  J.  Lincoln  &  (^  ^,3  egtablishment  may.  in  selling  the  lattai; 

ur*    ^1               T    1    r***^®  KOCK,  ArK.  lawfully  transfer  to  the  purchaser  the  ilglt 

t^lS^l^XLJ^^l^^lL  i^ZJ^^ut  to  use  tfce  trade-mark,  «4  todSlfS^ 

J^il^S  wUh^h^T^ii^^  opinio"  o'  «»•  «>^  ^^  *•<*»  ^* 

^  1  u^  exaS^rion^e  ^^^^^  served : -But  when  the  tfade-maik  is sfflnl 

SSlvJu  ^^^n?/tSth  n« ii J!2  «^?hi^m,n^  to  articles  manufactured  at  a  particnhur  » 

whOTe  it  conflicts  with  us  except  in  the  mul-  tablishment,  and  acquires  a  specUl  lepoli. 

tiplicity  of  the  Blown  family  ^i^  i^  coiieSon  w?thtii  p^iiS 

«»    _*_  in«       lourinenas,  factiire,  and  that  establishment  is  tnmsltandL 

-Brown  Chemical  Company.-  ^^^^  v     ^^JS^^  ^^oo  TSTi 

others,  the  rieht  to  the  use  of  the  tnde-iiak 

Indeed,  the  oontroversy  between  these  par-  may  be  lawfully  tiansferred  with  it   &i 

ties  seems  to  have  arisen  some  months  after-  suraeouent  use  by  the  persoQ  to  whom  tki  P 

wards,  through  a  trade  circular  issued  by  Lin-  establishment  is  transferred  is  ooosidered  ■ 

coin  &  Co.,  in  the  autumn  of  1882,  in  which  only  indicating  that  the  goods  to  which  it  ii 

they  called  attention  to  the  distinction  be-  affixed  are  manufactured  at  the  same  plan 

tween  the  bitters  and  the  tonic  as  rival  reme-  and  are  of  the  same  character  as  those  to 

dies,  and  offered  the  latter  at  a  lower  price,  which  the  mark  was  attached  by  its  arigioil 

at  tJie  same  time  reconunending  it  as  a  su-  designer.* 

perior  remedy.     While  of  course  the  plaintiff  So  in  Menendet  y.  SoU,  188  U.  8.  614  fUi 

IS  not  estopped  by  this  letter  to  claim  an  in-  626],  it  was  held  that  when  a  pardier  nuns 

frin^rment  of  its  rights,  it  tends  very  strongly  from  a  firm,  assenting  to,  or  acquiescing  ii. 

to  ^ow  that  the  persons  who  were  most  the  retention  by  the  other  partnen  of  tlMOM 

actively  interested  in  putting  an  end  to  this  place  of  business,  and  the  future  ooodiMk  d 

alleged  fraud  were  satisfied  in   their  own  the  business  by  them  under  the  old  mm^ 

minds  that  no  fraud  was  intended.    Thetesti-  the  good- will  remains  with  the  latter,  as  of 

mony  is  particularly  cogent  in  view  of  the  course,  and  that  under  such  circumstaDM 

fact  that  suit  was  not  begun  until  nearly  four  the  right  to  use  a  trade-mark  passes  to  thi 

years  after  the  letter  was  written.  remaining  partners  as  a  nart  ox  such  good- 

.    The  right  of  the  plaintiff  to  maintain  this  will.    There  are  a  few  casea  indicating  tkol 

bill  then  must  rest  upon  the  assumption  that  the  mere  right  to  use  a  name  is  not  asSnii- 

the  words  ''Brown's  Iron  Tonic"  bear  such  ble,  notably  Ohadwiek  y.    ChwU^  161  mmk 

a  resemblance  in  sound  and  appearance  to  the  1M>  6  L.  It.  A.  889,  but  none  that  it-a<if 

words  ''Brown's  Iron  Bitters'*  that  the  public  not  be  assigned  to  an  outgoing  partner  or  H 

are  liable  to  be  misled.      But  if  the  words  a  successor  in  business  as  an  incident  to  Hi 

"Iron  Bitters**  cannot  be  lawfully  appropri-  good-will.    Ainsteorth  v.  Watmdof,  L.  B.  I 

ated  as  a  trade-mark,  it  is  difficult  to  see  upon  Eq.  618 ;  Derrinffer  y.  Plai$t  89  Gal.  898. 

what  theory  a  person  making  use  of  these  or  ITiere  was  no  error  in  ths  deotss  if  tli  OPiil 

similar  words  can  be  enjoined.    We  under-  hdow^  and  it  is  thertfore  qj/kmsd, 
stand  it  to  be  conceded  that  these  words  do 

not  in  themselves  constitute  a  trade- mark ;  it  

follows  then  that  another  person  has  the  right  """""^ 
to  use  them,  unless  he  uses  them  in  such  con- 
nection with  other  words  or  devices  as  to  oper-  ELECTRIC  0A8-LIGHTIN0  COMPAlT.  A 
ate  as  a  deception  upon  the  public.    If  the  ^pi^                           -     1^ 
defendants  be  liable  at  all,  then  it  must  be  ^'' 

by  the  addition  of  the  patronymic  "Brown"  to  unsTm^  PTTPrTRin  nmrvAWT 

the  words  "Iron  Tonic."    But  the  evidence  BOSTON  ELECTRIC  GOMPANT. 

shows  that  the  preparation  was  originally 

compounded  by  a  person  of  that  name  of  ^^•^  ^  ^  Beporter^  ed.  481-OMJ 

whom  the  present  manufacturers  are  the  sue-  # 

cessors  in  business,  and,  in  the  absence  of  tes-  Claims  of  reissued  pattnt— earns  t'moalKwi  fl 

timony  tending  to  show  an  intention  to  palm  original— deiap  in  applffing  for  veism  *► 

off  their  preparation  as  that  of  the  plaintiff,  adeertents,  accident  or  miaimke   patmt  p 

they  have  a  right  to  such  use.  fmptvMfTiente  tfi  eleotrieai  apparutus. 

It  is  claimed,  however,  that,  even  conced- 
ing Brown's  right  to  use  his  own  name  as  L   TheolahnsorarelsiiMdpaSentmiMt  bslrtHli 
connected  with  the  manufacture  of  the  Iron 


Tonic  he  could  not  transfer  such  right  to  a  Nom.— Jtor  what  potants  an  gratiisd; 

person  of  different  name,  and  thereby  author-  t^o^^  «>**•  8«e  *»ot«  to  Bvans  y.  Baton,  4 

ize  the  latter  to  make  use  of  it.     Whatever  -^  ^  jMUentabOUy  of  toMntteni,  ms  mIiiII 

may  have  been  the  respective  rights  of  Brown  ^^^**™  ^'  "^"'■■•"*'»  **  OonUBt  y.  Aniifc 

and  Lincoln  to  this  name,  the  plaintiff  does  "Jf"*^  «h««A»— -#  nt  -  -     -       .^  .^  ^ 

not  stand  in  a  position  to  question  the  right  p^<Sk1^S£SS?7«r^^^  «•••«•• 

of  Brown  to  transfer  his  interest  in  the  busi-  jj^  to  dlsiinctionbetwseninoentkms^ \ 

ness,  and  to  include  in  such  transfer  the  riffht  artides  or  products^  and  prornMw:  i, ... 

to  the  use  of  his  name  in  connection  wltJi  patented,— tee  noU  to  Oomlnc  v.  Buitlem  1^ 

260  lt»  V.% 
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beUmltadtotfie  tpeoUlo  meohmnlini  olalmed  In 
tfie  ortginal  patent. 

.   Gtalms  of  tbe  reteaue  of  a  patent  must  be  for 
tbeMune  InTentlon  set  forth  In  tlie  olalms  at  tbe 


.  The  imezplalned  delay  fteneerly  nine  jeftii  In 
appljtnff  for  the  relnae  of  a  patent  ii  fatal  to  tlie 
elaimsof  tbereloMie. 

.  Where  no  InadTerteooe.  aooldent  or  mMalra  ii 
shown,  a  relstne  with  new  otalms  oannot  be 


S.  Tbe  Oookett  borasr,  desortbod  In  patent  Na 
28L81ft.  of  July  17,  1B88,  does  not  hifrlnge  the 
datnv  of  lelsBued  letters-patent  Na  9,7tf^  of 
JiineT,  Ittl,  to  the  Ftanklln  Blectrlo  Oesrlighting 
•Oo^  as  assignee  of  Jaoob  P.  Ttrrell,  the  Inyentor, 
for  ImproTements  in  tb«  eleotrlcal  apparatus  for 
lighting  street  lamps.  If  the  claims  of  the  reis> 
•sue  are  limited,  as  they  must  be,  to  the  ^eoiflo 
imiohsnlim  desortbed  in  the  speolfloation. 

[No.  288.] 
JtrgusdMarehJtO,I891.    Decided  April  6, 2891. 

APPEAL  from  a  decree  of  the  Ctrcnit  Ckmrt 
of  tbe  Uoited  States  for  the  District  of 
Maeaacbiuetts  dismissinp:  a  suit  in  equity  for 
the  infringemeDt  of  reissued  letters-patent  No. 
9,748,  granted  June  7,  188t,  to  the  Franklin 
Electric  Qas  Lighting  Compan  j,  as  assignee  of 
Jacob  P.  Tirrell,  the  inventor,  for  improye- 
meots  in  the  electrical  apparatus  for  lighting 
street  lam  pa.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mettre,  Edward  P.  Payaon  and  Edwin 
H.  Brown*  for  appellant: 

Tbe  reissue  is  a  yalid  restatement  of  the 
originaL 

A  claim  for  an  operation  bj  elements  de- 
scribed in  the  specincation  can  be  construed 
onW  bv  referring  to  the  specification,  and  by 
Including  tbe  necessary  elements. 

8eMmour  v.  OAome.  78  U.  8.  11  Wall.  516 
<20:^;  FuOerY.  Tentitr,  94  U.  8. 388  (24:108). 

Claiming  the  arrangement  of  a  combination, 
when  the  arrangement  is  such  as  to  produce  a 
given  mechanical  result  of  the  combination,  is 
not  a  dfldm  to  a  function. 

Union  Jf.  0.  Co.  y.  United  StaUe  Cartridge 
<h.  112  U.  8.  624  (28:828);  Bmee  Maeh.  Co.  y. 
JfaUoncd  NeedU  Co.  184  U.  8.  888  (88:968); 
Benwieky.  Pond,  10  Blatchf .  89;  BiteheoekY. 
Tremaine,  8  Blatchf.  440;  Wooeter  y.  Biake, 
6  Fed.  Rep.  429. 

The  record  shows  a  real  bona  flde  mistake 
Inadvertently  committed. 

MiOor  y.  Bridgeport  Braee  Co.  104  U.  8.  865 
(26:785). 

As  there  has  been  no  enlargement  of  the 
claims  the  case  at  bar  is  one  of  correction  of  a 
patent  by  means  of  a  reissue  where  it  is  invalid 
or  inoperative  for  want  of  a  full  and  clear  de- 
•crfption  of  the  invention,  and  where  the 
original  claim  is  too  broad. 


Mahn  ▼.  Harwood,  119  U.  a  854  (28:66C^; 
Union  M.  C.  Co.  y.  Unitdd  8taie$  Cartridge  Co. 
Id.  624  (^\  Bamee  ▼.  Andrewe,  122  U.  S. 
40  (80:1064), 

One  tbingis substantially  tbe  same  as  another 
if  it  perforrai  substantially  the  same  function 
is  substantially  the  same  way  to  obtain  tha 
same  result. 

Union  P.  B.  Maeh.  Co.  y.  Murphy,  V!  XJ.  & 
120  (24:985);  CUmgh  v.  Barker,  m  t.  8.  166 
(27:184);  Oanirea  v.  WaUiek,  117  U.  8.  695(29: 
1019). 

Meeeri.  John  E.  Abbott  and  John  L.  S. 
Roborta.  for  appellees: 

The  reissue  is  invalid. 

Gitt  y.  WeOe,  89  U.  8.  22  WaU.  1  (22K)99): 
Turner  d  8.  Mfg.  Co.  v.  Dover  Stamping  Co. 
Ill  U.  8.  819  (1^:442). 

The  new  claims  of  the  reissue  are  void,  be- 
cause they  enlarge  the  claims  of  the  original 
patent,  and  are  not  for  the  same  invention 
originally  claimed. 

uiant  Btwder  Oo.  v.  California  Potoder 
Works,  98  U.  8.  126  (25:77);  Ball  v.  Langlee, 
102  U.  a  128, 182  (26:104, 106);  Swaine  T.  d 
mg.  Co.  y.  LaM,  Id.  408,  418  (184, 186);  Bop- 
Jnne  d  D.  Mfg.  Co.  v.  Corbin,  108  U.  8.  786  (26: 
610);  Jamn  v.  CamfMl,  104  U.  S  856  (26:786); 
Beald  v.  Rice,  Id.  787  (910);  Bante  v.  Frante, 

105  U.  8.  160  (26:1018);  Johnson  v.  Flushing  d 
IT.  8.  B.  Co.  Id.  589  (1163);  Wing  v.  Anthony, 

106  U.  8.  142,  147  (27:110.  112);  Boffheins  v. 
RusseU,  107  U.  8.   182  <27:382);  Cage  v.  Ber- 
ring.  Id.  640  (601);  Clements  v.  Cdorless  E.  A. 
Co.  109  U.  8.  641  (27:1060);  McHurray  v.  Mai- 
lory,  111  U.  8.  97,  108  (28:865.  866);  Turner  d 
8.  Mfg.Co.  y.  Dover  Stamping  Oo.  Id.  819  (442) 
Mahn  y.  Barwood,  112  U  8.  854  (28:665);  Tor 
rent  d  A.  Lumber  Co.  v.  Bodgers,  Id.  659  (842) 
Coon  V.  Wilson,  118  U.  8.  268, 277  (28:968,  965) 
WoUensak  v.  Reiher,  115  U.  8.  96,  99  (29:850 
851);  Baehus  v.  BroomaU,  Id.  429  (419);  White  v 
Dunbar,  119  U.  8.  47  (80:808);  Jves  v.  Sargent 
Id.  682  (544):  ITewton  v.  Furst  d  B.  Co.  Id. 
878  (442);   Worden  v.  Searls,  121  U.  a   14,  24 
(80:858,  857);  Parker  d  W.  Co.  v.  Tale  Clock 
Oo.  128  U.  8.  87. 102  (81 :100.  106);  Matthews  v. 
Iron  Clad  Mfg.  124  U.  8.  847  (81:  477);  Boskin 
V.  Fisher,  126  U.  8.  217  (81:759);   Cornell  v. 
Weidner,  127  U.  8.  261  (82:148);   Tale  Look 
Mfg.   Co.  V.  Berkshire  Nat.  Bank,  185  U.  8. 
m,  879  (84:168.  188). 

The  claims  of  that  patent  are  clear  and  dis- 
tinct, and  their  plain  meaning  is  not  to  be  ex- 
tended by  refereDce  to  tbe  specification. 

Keystone  Bridge  Co.  v.  Pnanix  Iron  Oo.  95 
U.  8.  274.  278  (24:844.  845);  James  v.  Camp- 
beU,  104  U.  8.  856,  870  (26:786,  791);  Mitchdl 
V.  Titghman,  86  U.  8.  19  Wall.  895  (22:186); 
Bowe  Maeh.  Co.  v.  Ifational  Needle  Co.  184  U. 
8.  888  (88:968). 

Whatever  was  not  claimed  in  the  original 
patent  is  conclusively  presumed  either  to  be 


Am  to  MuSMtkng  process  and  prodiiot  4n  same  pat' 
^mU  sepairaU  patents  therefor^-soe  note  to  Bvans  v. 
Baton,  4:488. 

WheAretssMsmaitfeooer,  See  note  to  0*Beai7  v. 
Mone.llsOOL 

Am  to  asslgnsneni^  htfore  tssuMg  and  reissuing 
patent  recordkig;  ulhen  asslonment  transfers  eX" 
Umdedtenmr-soe  note  to  Gajler  v.  Wilder,  18:604. 

it9  u.  a. 


When  assignee  may  sue  for  infrtngenwnl:  when 
patentee  must;  uihen  they  must  Join,  See  note  to 
Wilson  V.  Rousseau,  110141. 

Am  to  damages  for  infrisigement  of  patent^  treble 
damageSy—see  note  to  Honr  v*  Emerson,  18:884. 

As  to  notes  ginen  for  patent4iffiUs:  purchaser  be- 
fore  maturity.-eee  mots  to  Mandeville  v.  Welch, 
8«r. 

ni 
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old  or  to  hftTe  been  abttiidoned  or  dedicated  to 
thepubUa 

MiUer  y.  Bridgeport  Bran  Co.  104  U.  8.  860 
(26:788);  Jamee  y.  CfampbeU,  112  U.  8.  856  (26: 

The  unexplained  delay  for  nearly  nine  years 
in  applyioff  for  a  reiasoe  is  fatal  to  the  new 
claims  of  the  reissue. 

Iva  y.  Sargent,  110  U.  8.  662,  662  (80:644. 
647);  Hoakin  y.  FUher,  126  U.  8.  217  (81: 
769). 

There  was  no  such  inadyertence,  accident  or 
mistake  as  would  authorize  a  reissue  with  new 
claims. 

Matthew  y.  ifwi  aad  Mfg-  Co.  124  U.  8. 
847  (81:477);  OUfnenU^,  Odorleu  B.  A.  Co,  109 
U.  8.  641.  649  (27:1060.  1063);  Coon  y.  WiUon, 
118  U.  8.  268.  277  (28:968.  966);  y^eteton  y. 
Furet  d  B,  Co.  119  U.  8.  878.886(80:442.445). 

The  fourth  claim  of  the  reissue  is  for  a  com- 
bination of  a  smaller  number  of  elements  than 
the  second  claim  of  the  original,  and  li  Uiere- 
fore  yoid. 

Hoekin  ▼.  FUher,  125  U.  8.  217.  222  (81:769. 
762). 

Claims  of  the  reissued  patent,  if  construed 
to  coyer  more  than  the  dfloms  of  the  original 
patent,  are  yoid. 

Johnson  y.  Fluthing  d  N.8.B.  Co.lW  U. 
8.  589,  647  0^6:1162,  1166);  MaUhew  y.  Iron 
dad  Bfg.  Co.  124  U.  8.  847  (81:477). 

The  construction  to  be  giyen  to  the  claims  is 
Umited  in  three  ways,  namely: 

1.  By  the  state  of  the  art 

t.  By  the  specification. 

8.  By  the  proceedings  in  the  Patent  OflSoe 
and  by  the  patentee's  erasure,  limitation  or 
qualification  of  claims  to  meet  objections 
made  by  the  OflSce. 

CarUon  y.  Bokee,  84  U.  8.  17  Wall.  468. 
471  (21:517.  519);  Chicago  d  N.  W.  R  Co.  y. 
Saytei,  97  U.  8.  664,  666  (24:1068. 1054);  Orier 
▼.  Wm,  120  U.  8.  412  (80:712);  LehUfi,  Vattep 
R  Co.  y.  MeOon,  104  U.  8.  112.  118  (26:689. 
641);  KeifBtoM  Bridge  Co.  y.  Phanix  Iron  Co. 
96  U.  8.  274,  278  (24:844,  846):  Weetem  EUe^ 
trie  Mfg.  Co.  V.  Anmmia  B.  d  C.  Co.  114  U. 
8.  447,  462  (29:210,  211);  TaU  Loek  Mfg.  Co.  y. 
Greenlee^,  117  U.  a  664.  669  (29:9S&.  968); 
Union  Jr.  a  Co.  y.  United  Statee  Cartridge 
Co.  112  U.  8.  624  (28:828);  Sargent  y.  BaU  S. 
d  L,  Co.  114  U.  8.  68,  86  (29.*67,  76);  IMdi  y. 
Stoddard,  11  Fed.  Rep.  646;  Sutter  y.  Bobin- 
eon,  119  U.  a  680.  641  (80:492,  496);  Bolandv. 
Thompeon,  26  Fed.  Hep.  688;  Boenuir  y.  Fed- 
die,  182  U.  8.  818,  817  (88:882,  888);  Crawford 
y.  Heyeinger,  128  U.  a  689.  606  (81:269,  274); 
TaU  Lock  Mfg.  Co.  y.  Jamse,  126  U.  8.  447 

21:807);  Pheenix  Caeter  Co.  y.  Spiegd,  188  U. 
860  (38:668);  Bobeon  ▼.  Leee,  187  U.  8.  269 
(84.*668). 

The  changes  made  by  TlneD,  as  shown  in 
his  1872  patent^  are  not  such  as  inyolye  Inyen- 

tiOD. 

HoOieter  ▼.  Bemediet  d  B.  Mfig.  Co.  118  U. 
8.  69  (28M1):  CbiMrf^oM  IM&r  Mitt  Co.  ▼. 
WaUoer,  188  U.  a  124  (84:920). 

Mr.  JueOee  Bl>tchlbrd  deliyared  the 
opinion  of  the  court : 

This  is  a  bill  in  equity,  filed  in  the  Clr- 
enit  Ooort  of  the  Unftad  Statea  for  the  Dis- 


trict of  Massachusetts,  on  the  Ist  of  ICay, 
1884,  by  the  Electric  (^as-Liffhting  Oompany, 
a  Maine  corporation,    against    the    Boston  . 

Electric  Company,  a  Mauachusetta  ooipora-  [4 
tion.  for  the  alleged  inMngement  of  claima 
2,  4  and  6  of  reissued  letters- patent  No.  9, 748, 
granted  June  7,  1881,  to  the  Franklin  Elec- 
tric (jkis-Llffhting  Company,  aa  assignee  of 
Jacob  P.  Tirrell,  the  inyentor,  for  improye- 
ments  in  electrical  api)aratus  for  lighting 
street  laoips,  etc.,  the  original  letters- patent. 
No.  180,  T70,  hayine  been  granted  to  said 
Tirrell  August  20,  1872.  and  the  application 
for  the  reissue  haying  been  filed  February 
21,  1881.  The  plaintiff  became  the  owner 
of  the  reissued  patent  by  assignment  on  the 
6th  of  May.  1882.  The  defenses  set  up  in 
the  answer  are  prior  use,  want  of  noyelty  and 
patentability,  inyalidity  of  the  rei^ue  and 
non  infringement.  The  circuit  court  die- 
missed  the  bill  (29  Fed.  Rep.  456),  and  the 
plaintiff  has  appealed  to  this  court. 

The  alleged  infringing  apparatus  is  con- 
structed under  letters- patent  No.  281,845, 
granted  July  17,  1888,  to  the  defendant,  aa 
assignee  of  Charles  H.  Crockett,  the  inyentor, 
on  an  application  filed  April  11,  1888,  for 
iroproyements  in  electric  gas-lighters. 

The  only  difference  of  consequence  between 
the  original  patent.  No.  180,770,  and  the  re- 
issue. No.  9,748,  is  in  the  claims,  the  text 
of  the  two  specifications  being  almost  sub- 
stantially the  same,  and  the  drawings  differ- 
ing only  as  to  scale.  The  specificaticm  ia  aa 
follows,  words  in  the  original  which  are 
omitted  in  the  reissue  beinff  here  inclosed  in 
brackets,  and  words  found  in  the  reissue  and 
not  found  in  the  original  being  printed  in 
italics;  small  letters,  which  designate  parts 
of  the  drawings,  being  printed  in  italics  in 
both  of  the  specifications : 

''Be  it  known,  that  I,  Jacob  P.  Tirrell,  a 
dtiten  of  the  United  Statee  [of  Charlestown] . 
reeiding  in  Weet  SomertiUe,  in  the  County  of 
Middlesex  and  8tate  of  Massachusetts,  have 
inyented  certain  new  and  useful  improve- 
ments in  electrical  apparatus  for  liffbting 
street  lamps,  etc..  anal  do  hereby  aeclare 
that  the  following  is  a  full,  clear  and  exact 
description  of  the  same,  reference  being  had 
to  the  accompanying  plates  of  drawings. 
This  invention  relates  to  that  class  of  electri- 
cal apparatus  for  lighting  street  lamps  in 
which  the  current  is  successively  thrown  into 
the  magnet  at  each  burner  one  after  another ; 
and  under  this  invention  the  circuit-breaker  [MS 
is  located  at  the  burner,  and,  by  the  direct 
action  of  the  current  through  the  magnet  lo- 
cated at  the  burner,  the  cmniit-breaker  and 
the  valve  to  let  on  or  turn  off  the  gas  are 
both  operated,  and  the  current,  after  the  open- 
inff  or  closing,  as  the  case  may  be,  of  the 
vaive  to  one  burner,  is  completely  cut  off 
from  the  magnet  of  such  burner  and  thrown 
into  the  magnet  of  [the]  next  burner,  and  so 
on.  In  the  accompanvinff  plates  of  drawings 
the  present  invention  is  i  llustrated.  In  Plates , 
1  and  2,  Figures  1  and  2  are  elevations  from  \ 
different  sides.  In  Plate  8.  Fig.  8  is  a  par- 
tial plan  view  and  horizontal  section :  Figs. 
4  and  6  [detail]  detailed  views. 
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'  A  to  tfas  dnwlngs  nprtaenta  a  gat- burner, 
to  which  B  Ir  the  feed  pine,  proTided  with 
two  horiK>nt«l  pUtfomu,  C  and  D,  for  carrf- 
Ing  tbe  apparel  of  this  laventlon :  E  [la]  a 
V  magnet  horlBontally  located  and  leciired 
OB  the  lower  platform.  C.  with  the  ptpe  B 
fn  and  between  tbe  Jege  F  of  the  magnet ;  O 
[la]  the  annatare  properly  located  with  re- 
gard to  tbe  magnet  E  and  secured  to  the  loner 
end  of  an  aprlKht  lever,  H,  turning  npon  a 
fnlcnim  at  I  of  tbe  feed  pipe  B ;  J  [li]  the 
drca it-breaker,  aecnred  (in]  to  tbe  opper  end 
WV.B. 


of  the  lerer  H  and  projecting  npwarda  far 
the  plane  of  the  escape  of  tbe  gaa  from  tbO' 
burner;  K,  a  poet  in  apper  platlorm  D,  aoi 
in  electrical  connection  wltn  tbe  earth.  At. 
tbe  upper  end  of  the  post  K  Is  a  horizontal 
platinum  arm,  b,  aealnst  which  rests  the- 
point  a  of  tbe  circuit- breaker  J  when  the  lever 
H  la  at  rest;  L  [is]  a  apiral  ipriag  applied 
to  lever  H  to  throw  back  the  armature  O  from 
the  magnet  B ;  O  [is]  an  upright  arm.  Thi» 
arm  0,  at  ita  lower  end,  Is  hung  upon  a  ful- 
cmm,  d,  of  an  Insulator  block,  e,  on  plat- 
form 0,  and  at  its  upper  end  it  is  in  a  posi- 
tion to  bear  againat  the  peripherr  of  ^ 
sector-wheel,  /,  fixed  to  thr  spindle  g  of 
valve  in  gas-pipe  B ;  «  [is]  a  Dent  spring 
applied  to  arm  O  to  hold  it  against  the  sec- 
tor-wheul  /,  and  when  escaping  from  th» 
periphery  Uiereof,  to  swing  it  on  ita  ful- 
crum. The  arm  O  at  P,  between  its  tw» 
ends.  Is  InaulBted.    A  la  a  flnger-plece  pro- 

iectine  horizontally  from  lower  end  of  arm 
).  Taia  finger-piece  A,  at  Its  ooter  end,  lie* 
In  a  position  between  the  two  pins  {  and  m, 
projecting  horizontally  one  above  the  other 
bom  the  block  e.  The  lower  pin  I  extends 
wholly  through  the  block  «,  and   similarly 

E roje^ therefrom  [uponj^^hnn  its  other  side, 
glng  there  lettered  as  P.  The  upper  pin,  m, 
only  enters  tbe  block  ;  but  on  the  opposite 
side  of  the  block  thereto  a  similar  pin,  m', 
is  located,  also  only  entering  the  block.  Q 
Is  an  aim  slmilarfv  constmcted,  arranged, 
and  hung  on  the  olock  e,  to  the  arm  0. 
This  arm  Q  is  in  a  position  to  bear  upon  ths 
periphery  of  a  sector-wbeel,  n,  flzea  to  the 
ras-valve  spindle  g,  and  for  its  flnger-plece 
A*  to  lie  In  and  between  tfaeprojectlng  pins 
P  and  m*  of  the  blodi  e.  The  seclor-woeel 
n  is  back  of  tbe  sect(»-wlieel  /.  The  two 
sector- wheels/ and  n  aro  of  eqiul  diameter, 
of  an  equal  length  of  arc— that  is,  a  half  of 
a  circle.  Tbe  two  ktrether  complete  tbe 
circumference.  The  refatlve  location  of  tlw 
sector-wheels/ and  n  on  the  valve -spindle  1» 
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each  that  with  the  ann  O  od  the  Deriphery 
of  [its]  IA«  sector* wheel  /  the  arm  Q  will  be 
off  the  periphery  of  its  sector- wheel  ik  and 
Tioe  versa ;  and  the  purpose  of  the  said  sec- 
tor-wheels is  to  turn  their  respective  arms  O 
so  as  to  brinjT  about  a  bearing  between 

l" 


th 


eir  respective  Inffer-pieces  A  A'  and  the 
lower  Dins  I  P  and  also  to  allow  the  springs 
appliea  to  the  said  arms  O  Q  to  react  and 
bring  their  finger-pieces  into  contact  with 
the  upper  pins  m  m*.  R  is  a  ratchet-wheel 
■ecured  to  gas- valve  spindle  back  of  inner 
sector- wheel  n;  and  S  a  spring  pawl  hung 
to  lever  H  and  arranged  from  tne  movement 
of  audi  lever  to  act  upon  the  ratchet-wheel 
R  to  turn  it  in  the  direction  of  the  arrow, 
Fig.  1,  Plate  1.  In  lieu  of  a  ratchet-wheel, 
a  motion- wheel  and  clutch  mav  be  employed, 
such  as  shown  in  Fig.  5.  M  fmd  N  are  wires 
leading  from  the  electric  battery  employed. 
The  wire  M  is  to  let  on  and  the  wire  rT  to 
shut  oH  the  gas  at  the  burner  A.  The  cur- 
rent is  thrown  into  the  one  or  the  other  of 
said  wires  by  means  of  a  double  switch  such 
as  is  employed  ordinarily  in  electrical  gas- 
lighting  apparotiM  [apparatuses],  and,  there- 
fore, n^s  no  particular  description  herein. 
The  wire  M  connects  with  the  arm  O  and  the 
wire  N  with  the  arm  Q.  T  is  a  wire  con- 
necting lower  pin  {,  witn  magnet  £ ;  and  U 
a  wire  connecting  magnet  with  circuit- 
breaker  J.  V  and  W  are  wires  respectively 
connected  with  upper  pins  m  and  m*,  from 
which  they  are  to  lead  to  the  next  burner, 
and  to  such  burner  become  the  letting-on  and 
tuming-off  wires,  as  the  wires  M  and  N  to 
the  burner  A. 

*'The  position  of  the  several  parts  com- 
posing the  mechanism  hereinabove  described 
is  at  all  times,  if  at  rest,  substantially  that 
shown  in  Fig.  1,  Plate  1,  and  only  differs 
therefrom  in  any  condition  of  rest,  in  tiie 
relative  position  of  the  two  arms  0  Q,  ac- 
cording as  the  one  or  the  other  is  bearing  en 
its  respective  sector- wheel  /  or  n.  By  the 
shown  positions  of  the  two  arms  O  and  Q, 
the  finger-piece  h  of  arm  O  is  against  the 
»ower  pin  I,  and  the  finger-piece  A*  of  arm 
Q  against  the  upper  pin  m*  of  block  e.  This 
relative  contact  witn  the  pins  I  P  m  m^  of 
the  finger-pieces  to  the  two  arms  is  alwavs 
maintainea,  they  never  being  both  at  the 
same  time  in  contact  with  the  lower  pins  < 
P,  or  the  upper  pins  m  n»*,  but  alwavs  the 
one  with  a  lower  pin  and  the  other  witii  an 
upper  pin  alternately.  [With  the  arms  O 
ana  Q  in  the  relative  positions  described  and 
shown,  if  now]  ff,  now,  tnth  the  arms  0  and 
Q  in  the  reUUiw  potitions  described  and  shaton, 
a  current  of  electricity  be  thrown  into  the 
wire  M  ^which,  as  stated,  is  the  letting-on 
wire) ,  it  is  obvious  it  will  pass  into  the  mag- 
net (the  connection  being  through  arm  O, 
finger-piece  A,  pin  I,  and  wire  !*)•  thence  to 
the  circuit-breakei  J ;  and  then,  as  the  cir- 
cuit is  completel  die  armature  G  will  be 
drawn  towaitis  the  maenet,  turning  its  lever 
H  on  its  fulcrum,  which  carries  the  circuit- 
breaker  J  beyond  the  end  of  the  platinum 
arm  6,  breaking  thereby  the  circuit  and  emit- 
ting an  electric  spark.  This  breaking  of  the 
circuit  destroys  the  attractive  force  of  the 
magnet,  and  leaves  the  lever  H  to  be  pulled 
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backward  by  the  spring  L»  whidi  ba^vnl 
movement  of  the  lever  completes  the  dredl 
by  bringing  the  circuit  brnker  into  oqUhI 
with  the  platinum  arm  6,  when  snotfMr  il> 
traction  of  the  armatme  G  oceans  agrii 
breaking  the  circait,  emitting  a  spsik,  oi 
so  on,  as  before.  By  this  alternate  forai 
and  backward  movement  of  the  lever  H,  thi 
ratchet-wheel  R  on  gas  valve-spindle  is  !■> 
termittently  rotated,  carrying  with  II  thi 
^ ve-spindle  g  and  sector-idieels/  la.  U  ttb 
rotation  of  the  valve  spindle^  m  oootinHl 
sufficiently,  the  periphorv  of  toe  sector-wM 
/  will  be  carried  beyond  tlie  arm  O,  leav^i 
it  free  for  its  raring  to  act  upun  it,  and  tha  i 
*to  throw  its  nnffer-plece  A  oat  of  oonM 
with  the  lower  pm  I,  and  into  oontact  wiA 
the  upper  pin  m,  and  the  peripheiy  of  tti 
sector- wheel  n  will  be  brought  to  bear  opoi 
the  arm  Q,  throwing  its  flnger-pieoe  A*  out  cf 
contact  with  the  upper  pin  m'  and  la  coi* 
tact  with  the  lower  pin  ^. 

**  With  the  movement  of  the  seetor-wfasal/ 
beyond  its  arm  O,  and  of  the  sector- whed  ■ 
on  to  its  arm  Q,  as  above  described,  lesolk 
have  been  effected  as  follows:    TixitL,  the 
ffas- valve  or  stop -cock  has  been  opeosd  totti 
lullest  extent,  and  as,  at  each  s&oke  of  the 
lever  H,  caused  bv  the  sncoessive  attiictiM 
of  the  armature,  toe  circuit  was  btokei  mI 
a  spark  emitted,  it  is  obvious  the  gas  assM- 
sarily  must  have  been  lighted.    Seoond,  thi 
current  of  electricity  throoch  wire  M  is  ott 
off  from  the  magnef  £  and  thrown  into  thi 
wire  y  leading  to  the  magnet  of'  the  Mrt 
burner,  and  which,  as  before  stated,  is  thi 
letting-on  wire  to  snch  burner.    Third,  a  eoB- 
nection  has  been  established  between  thi 
magnet  £  and  the  shutting-off  wire  K,  li 
that,  when  desired  to  shut  off  the  gas ' 
the  burner  A,  the  operator  has  only  to 
the  necessary  connection  between  battery 
shutting-off  wire.    The  connection  ' 
the  shutting-off  wire  N  and  tAt  magsBt  ii 
throueh  arm  Q,  its  flnger-pieoe  iP,  pin  f  ,  an! 
wire  T.    In  shutting  olff  the  gas  at  the  bniMi; 
the  operation  of  the  parts  is  precisely  simflsr 
to  the  letting-on  of  the  gas,  and  tibenftw 
needs  no  particalar  description ;  and  ob  Ito 
completion  the  arm  Q  escapes  from  its  aecli^  ^ 
wheel  n,  and  the  arm  0  passes  on  to  its  «»  I 
tor- wheel  /,  re-establishing  the  tuniMJcHM  ^ 
between  letting-on  wire  aiS  manet,  as  t^ 
fore.    Ck>mpleting  the  shutting-off  of  the  pi 
at  one  burner  throws  the  carrent  lalo  1| 
wire  W  leading  from  snch  burner  A  to  ii 
next  burner,  which  wire  W  to  the  said  aiH 
burner  is  the  shutting-off  wire.    In  Fl^ 
the  valve  in  gas-pipe  is  shown  in  diUl 
and  [it]  is  su(£  that  in  a  half-tUB  of  ii 
spinale  g  the  gas  will  be  let  on,  and,  e».; 
tinning  the  turn,  shut  off.    The  locatioBS: 
the  circuit-breaker  at  the  gas-burner  is     ^' 
that,  as  it  breaks  the  circuit  by  escaping 
the  platinum  arm  h,  the  span  enutlHl 
be  sufficiently  near  to  the  escaping  les 
to  ignite  the  same,  and  it  is  aesiiablt 
the  movement  to  let  on  the  sas  should  bl 
divided  as  to  emit  a  aufflclent  nnmbff 
sparks  to  insure  tbe  lighting  of  the 
do  not  claim  turning  on  and  off  1h$ 
means  of  a  step-by-step  motion,  as 
not  my  invention.    Having  thus 
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waj  in'wmkt^otk  fl  ahall  state  my  olaims]  vhai 
I  daim  i$  at  foilowa.  * 

The  tiiTlal  verbal  cbangea  in  the  speciflca- 
tlon  of  the  relasiie  ihow  tiiat  there  were  no 
dejecta  or  inaufflcienclea  in  the  specification 
of  the  original  patent,  which  required  cor- 
rection ;  and  that  the  sole  object  of  the  reis- 
tfoe  was  to  multiply  and  after  the  claims, 
wliich  wen  iacrased  in  number  from  three 
to  six. 

The  claims  of  the  original  patent  were  as 
follows:  "1.  A  oircait-breaker,  located  at 
the  burner  and  pperated  automatically,  sub- 
«tantiallj  as  deacribed.  2.  In  combination 
with  the  abore  a  lever,  adapted  and  arranged 
to  open  and  cloee  the  stop-cock  or  valve  of 
the  burner  and  carrying  the  circuit-brealLer, 
•ubetantially  as  herein  described.  8.  The 
arms  O  Q,  sector- wheels/ n,  pins  IP  mm\ 
vrirea  M  N,  magnet  £,  lever  H,  carrying  ar- 
mature O,  circuit-breaker  J,  and  pawl  8, 
and  the  ratchet-wheel  R,  all  combined  and 
arranged  together  and  applied  to  a  gas-burner 
for  operation  substantially  as  and  for  the 
purposes  set  forth. " 

T^e  claims  of  the  reissue  are  as  follows : 
'*'  1.  In  an  apparatus  for  lighting  gaa  bv  elec- 
tricity, the  combination  of  two  wires  through 
which  currents  of  electricity  are  passed,  an 
electro-magnet  electrically  connected  there- 
wiUi  and  attracting  an  armature  which  actu- 
ates mechanism,  substantially  as  described, 
for  automatically  turning  on  the  ffas  and 
lighting  the  same  by  an  electric  spaik  at  the 
tip  of  the  gas-burner,  and  also  ror  turning 
off  the  gas  to  extinguish  the  light,  substan- 
tially as  descriled.  2.  In  an  apparatus  for 
lighting  gas  by  electricity,  the  helix  of  an 
electro- magnet  connected  at  one  end  with  the 
wire  through  which  the  current  of  electricity 
is  passed,  and  at  the  other  end  with  a  circuit- 
br»iker  located  at  the  fas-burner,  so  arranffed 
that  the  current  of  electricity  is  passed  to 
the  circuit-breaker  through  said  magnet,  at- 
tracting an  armature -actuating  m^anism 
operating  automatically  to  turn  on  the  gas 
and  light  the  same  by  the  effects  of  the  pri- 
tAmAi  ^^Tf  sparks  make  at  the  tip  of  the  burner 
[488]  from  gg^^  magnet  in  the  circuit.  8.  The 
arms  O  Q.  sector- wheel  / n,  pins  IP  mm*, 
wires  M  JN,  magnet  £,  lever  H,  carrying 
armature  G,  circuit-breaker  J,  and  pawl  B, 
and  the  ratchet-wheel,  all  combined  and  ar- 
ranged together  and  applied  to  a  gas-burner 
for  operation,  substantially  as  and  for  the 

r purposes  set  forth.  4.  In  an  apparatus  for 
iffhting  gas  by  electricity,  in  combination 
with  a  circuit-breaker  located  at  the  gas 
burner,  a  lever  adapted  and  arranged  to  open 
and  close  the  stop-cock  or  valve  of  the  burner, 
and  carrying  toe  circuit-breaker,  substan- 
tially as  herein  described.  6.  In  an  appa- 
ratus for  liehtinff  gas  by  electricitv,  the  com- 
bination or  a  wire  through  which  a  current 
of  electricity  is  imssed,  actuating  mechanism 
for  letting  on  tne  «is,  an  electro-magnet, 
electrically  connect^  with  said  wire,  an 
armature  operated  by  said  electro-magnet, 
mechanism  actuated  by  said  armature,  brei^- 
ing  the  circuit  at  the  burner  tip,  and  produc- 
ing there  an  electric  spark  or  sparks  for 
lighting  the  gas,  the  whole  operating  auto- 
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matically.  8.  In  an  apparatus  for  lighting 
gas  by  electricity  the  combination  of  two 
wires  through  which  currents  of  electricity 
are  passed,  actuating  mechanism  for  both 
letting  on  and  tumAg  off  the  gas  by  sub- 
stantially the  same  means,  an  electro-magnet 
electrically  connected  with  said  wires,  an 
armature  operated  by  said  electro-magnet, 
mechanism  actuated  oy  said  armature  for 
breaking  the  circuit  at  the  burner-tip,  and 
producing  there  the  spark  or  sparks  for  light- 
ing the  0IS,  the  whole  operatins:  automati- 
cally, substantially  as  described.* 

Wior  to  the  invention  for  which  patent  No. 
180,770  was  granted,  many  patents  had  been 
issued  for  electric  gas- lighting  apparatus,  in 
which  the  electric  current  generated  by  a  bat- 
tery was  used  for  turning  a  gas-cock  and  ig- 
niting the  gas,  and  for  extinguishing  the 
ffas.  Such  apparatus  was  commonly  called 
^automatic,*  to  distinffuish  it  from  electric 
gas-lightinff  apparatus  in  which  the  gas-co<^ 
was  turned  Dy  the  hand  of  the  operator  and 
the  electric  current  was  used  only  to  ignite 
the  gas. 

In  regard  to  the  state  of  the  art  at  the  date 
of  the  invention  described  in  No.  180.770, 
and  as  to  the  nature  of  the  invention  set  forth 
in  reissue  No.  9,748,  Professor  Henry  Mor- 
ton, an  expert  for  the  defendant,  testifies  as 
follows:  ^The  invention  set  forth  in  this 
patent  is,  as  I  understand  it,  a  combination 
of  instrumentalities,  all  of  them  old,  both 
in  structure  and  operation,  to  produce  a  cer- 
tain new  effect — ^namely,  the  turning  on  and 
simultaneous  lighting  of  a  number  of  street 
gas-lamps  in  succession  by  means  of  a  single 
circuit  passinff  successively  through  a  single 
magnet  in  eada  lamp,  said  magnet  operating 
a  break-piece,  which,  by  reason  of  its  auto- 
matic interruptions,  botn  produces  sparks  to 
ignite  the  gas  and  also  simultaneously  opens 
toe  stop-cock  so  as  to  turn  on  the.  ffas,  and 
then,  in  conjunction  with  other  mecnanism, 
^uts  off  the  current  so  as  to  arrest  further 
movement  when  the  gas  is  fully  turned  on 
and  passes  on  the  current  to  the  next  lamp 
of  the  series.  This  invention  further  involves 
an  arrangement  by  which,  by  the  use  of  an- 
other circuit,  the  gas  can  be  turned  off  suc- 
cessively in  the  several  lamps  by  the  aid  of 
the  same  ma^et,  break-piece  and  the  other 
instrumentalities  which  were  employed  to 
turn  it  on.  Operatiog  a  series  of  street  gas- 
lamps  in  succession,  so  as  to  turn  the  gas 
on  and  off  by  the  use  of  one  main  conductor 
for  such  operation,  and  employing  only  one 
magnet  for  both  operations  in  each  lamp, 
was  old,  being  fully  set  forth  in  patent  No. 
00,629,  June  1,  1869,  granted  to  Edwin  £. 
Beim,  but  in  this  case  there  was  no  automatic 
interrupter  for  producing  sparks  at  the  lamps, 
but  the  interruptions  were  produced  at  the 
lighting  station.  In  this  Bean  patent,  how- 
ever, the  means  employed  for  turning  tiie  gas 
on  and  off  and  shiftinff  the  circuits  from  lamp 
to  lamp  are  substantutlly  the  same  as  in  the 
patent  No.  9,748. 

<*  Patent  No.  101,491,  dated  April  6.  1870, 
to  Morris  and  Reid,  shows  the  shutting  off 
or  turning,  on  of  the  gas  by  the  direct  action 
of  electro- magnets  at  the  several  burners, 
and  Uie  shutting  off  of  the  current  when  it 
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has  done  its  work  in  each  burner  to  the  next 
in.  the  series ;  bat  in  this  patent  there  is  no 
automatic  interrupter  at  the  burner-tip  con- 
nected with  either  of  the  ffas-controlling 
circuits,  two  of  which  are  usea  with  separate 
magnets— one  for  turning  on  and  the  other 
for  shutting  off  the  gas.  An  automatic  in- 
terrupter is  used  in  this  case  for  producing 
sparks  to  light  the  gas,  but  this  is  oonnectea 
with  a  thini  electro-magnet,  which  is  ar- 
ranged in  a  third  main  circuit. 

''Again,  patent  No.  121,801,  dated  Novem- 
ber 28,  1871,  granted  to  J.  P.  Tirrell.  shows 
a  single  magnet  with  automatic  break-piece, 
actuating,  by  means  of  a  pawl  and  ratchet- 
wheel,  the  apparatus  for  turning  the  gas  on 
or  off  and  for  shifting  the  circuit  to  the  next 
lamp  of  the  series,  as  in  patent  No.  9,743. 
In  tnis  case,  however,  the  eas  is  ignited  by 
a  spark  obtained  from  a  helix,  used  as  a 
primary  induction  coil,  located  at  the  burner, 
whose  break-piece,  however,  is  operated  by 
the  magnet  which  turns  on  the  gas. 

''Airain,  in  patent  No.  121, 8&,  dated  No- 
vember 28,  1871.  granted  to  J.  P.  Tirrell, 
the  operations  of  turning  on  and  taming  off 
and  shunting  to  the  next  lamp  in  series  are 
accomplished  by  the  use  of  two  electro-mag- 
nets, while  the  ignition  is  effected  by  a 
separate  helix,  exactly  as  in  the  patent  last 
referred  to. 

*'It  thus  appears  that  at  the  date  of  patent 
No.  0,748  and  of  its  original  issue,  180.770, 
August  20,  1872,  it  was  old  to  use  an  electro- 
magnet connected  at  one  end  with  a  wire 
through  which  the  current  of  electricity  is 
passed,  and  at  the  other  end  with  a  circuit- 
breaker  located  at  the  gas-burner,  and  so 
arranged  that  said  circuit-breaker,  acting 
upon  and  with  said  magnet,  operates  a 
mechanism  for  tumine  on  or  off  the  gas  and 
shifting  the  circuit  to  Uie  next  lamp  in  series, 
and  at  the  same  time  connecting  the  said 
electro-magnet  and  circuit- breaker  with  an- 
other wire,  through  which  a  current  of  elec- 
tricity may  be  parsed  to  reverse  the  previous 
operation  of  turning  on  or  off  when  it  is 
desired  so  to  do.  It  was  also  old  to  cause 
the  interruption  producing  the  spark  which 
ignited  the  gas,  by  means  of  tiie  magnet 
which  turned  the  gas  on.  ** 

He  adds,  in  regard  to  No.  180,770,  and 
No.  0, 748 :  **  The  apparatus  shown  for  carry- 
ing out  the  invention  consists  of  a  sineie 
magnet  provided  with  an  armature,  which 
armature  operates  a  pawl,  which  in  turn 
operates  a  ratchet  wneel,  connected  with 
which  ratchet  wheel  are  a  gas-coc^,  and  two 
circuit-shifting  cam  wheels,  whereby  the 
circuit  changes,  referred  to  as  the  novelty  of 
the  invention,  are  occasioned  through  appro- 
priate switches.  The  vibration  of  the  arma- 
ture is  caused  by  the  vibrating  point  located 
at  the  burner  tip.  The  operation  of  the  ap- 
paratus is,  that  as  soon  as  the  current  of 
electricity  is  thrown  through  the  single  con- 
trolling magnet,  in  the  operation  of  fighting 
tfas  gas,  the  armature  is  put  into  vibration 
by  reason  of  the  automatic  circuit-breaker 
located  at  the  burner  tip.  The  first  move- 
meat  of  the  armature  occasions  a  spark  at  the 
burner  tip,  and  the  same  electricity  which 
does  the  work  of  operating  the  armature 


flows  in  its  circuit  through  the  circuit-breaker 
at  the  burner  tip,  whereby  the  vibrations  of 
the  armature  for  turning  on  the  ns  and  tb» 
sparks  at  the  burner  for  liehtinff  it   are- 
simultaneously  produced.    It  is  obvious  that 
this  operation  would  continue  indefinitely, 
and  the  gas  would  be  turned  off  and  on  suc- 
cessively in  the  operation,  were  it  not  for 
the  circuit-breaking  cams.    When  the  gas 
has  been  turned  on  to  its  full  extent,  the 
circuit-breaking  cams  come  into  operation, 
and  the  circuit  through  the  magnet  of  the 
burner  is  interrupted,  and  the  circuit  is  sent 
into  the  next  lighting  apparatus.    The  result 
of  this  is  twofold.    In  the 'first  place,  the 
apparatus  is  automatically  arrested  when  the 
gas  is  fully  turned  on ;  and,  in  the  second 
place,  the  current  is  transmitted  to  the  next 
apparatus  for  the  purpose  of  igniting  the 
same.    By  this  inffenious  contrivance,  a  bat- 
tery sufilcient  to  light  one  gas-burner  only 
can  be  employed  to  light  a  great  number  on 
a  single  line,  because  It  is  only  employed  to 
do  its  work  on  the  magnet  of  one  gas-burner 
at  a  time.    Then  that  magnet  and  its  ac-   • 
oompanying  operative  parts  are  thrown  out 
of   circuit  and  the  current  is  devoted  to 
operating  the   next  apparatus.     In  order, 
however,  that  this  combination  should  be 
operative  for  the  purpose  set  forth,  it  is  nec- 
essary that  the  viorating  armature  and  inter- 
rupter should  be  used  in  connection  with  the 
other  agencies  described  in  patent  No.  9,743, 
such  as  the  pawl  and  ratchet  wheel,  and  the 
cam  wheels  and  levers  for  shifting  the  circuit 
at  the  proper  time.    Thus,  without  the  pawl 
or  ratchet  wheel  or  some  equivalent,   the 
vibratory  movement  of  the  break-piece  or 
interrupter  could  not  be  utilized  to  turn  the 
gas  on  and  off  when  required,  and  without 
the  cam  wheels,  levers,  etc,  controlling  the 
circuits  the  turning  on  and  off  device  would 
be  useless,  because  it  would  not  be  under     ^ 
control,  but  would  go  on  turning  the  gas  on      ^ 
and  off   in  rapid  succession,  and  leave  it 
either  on  or  off,  as  chance  might  determine, 
when  the  current  was  cut  off  at  the  lighting 
station.    In  my  opinion,  therefore,  this  in- 
vention consists  in  a  combination  of  agencies, 
all  of  which  are  necessary  to  render  it  opera- 
tive.   These  instrumentalities  are  the  two 
conducting  circuits  M  and  N,  the  electro- 
magnet F,  the  vibrating  interrupter  H  with 
its  contact  point  a  at  the  burner-tip,  the  pawl 
S,  the  ratchet  wheel  R  attached  to  the  valve 
or  stop-cock,  and  also  to  the  sector-wheels 
or  cams  n  and/,  and,  lastly,  the  levers  O 
and  Q  operating  the  shiftinff  of  circuit  from 
M  or  N  to  the  magnet  F  or  tiie  next  lamp,  as 
the  case  may  be." 

There  is  also  in  the  record  a  patent.  No. 
18,945,  granted  December  22, 1857,  to  Samuel 
Gardiner,  Jr.,  for  a  mode  of  liffhtins  sas  by 
electricity,  in  which  it  is  saia :  **  I  do  not 
claim  to  be  the  discoverer  of  the  fact  that 
illuminating- gas  may  be  ignited  by  means 
of  electrici^ ;  nor  do  I  claim  to  be  the  first 
to  sugffest  the  lighting  of  a  street  of  gas- 
lamps  simultaneously  by  means  o) electricity. 
A  method  of  doing  this  is  described  on  page 
125  of  the  American  Tear  Book  of  Facts, 
1851,  and  alleged  to  be  the  invention  of  M. 
Villattc." 
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Before  the  dato  of  patent  No.  180,770, 
numerouB  patents  bad  oeen  granted  by  the 
United  States  for  electric  gas-lighting  ap- 
paratus ;  and  the  state  of  the  art  was  such 
that  no  room  was  left  for  a  pioneer  or 
foundation  patent  for  automatic  electric 
gas-lighting  apparatus.  There  are  two  classes 
of  such  apparatus.  One  of  them  employs  a 
Btep-by-fltep  motion,  in  which,  by  successive 
electruB  impulses,  the  gas-cock  is  rotated  and 
always  in  the  same  direction,  both  for  turn- 
ing on  and  for  turning  off  the  ^as.  In  such 
apparatus,  there  are  used  a  single  electro- 
maniet,  a  ratchet-wheel  and  pawl,  a  gas- 
cocIl  which  rotates  always  in  the  same  direc- 
tion, and  switching  mechanism.  The  use  of 
such  switching  mechanibm  is  automatically 
to  divert  the  electric  ciurent  to  the  next 
burner,  and  it  is  absolutely  necessary,  for 
without  it  the  gas-cock  would  continue  to 
rotate,  turning  the  gas  alternately  on  and 
off,  and  it  would  be  impossible  for  the  oper- 
fMm9^  ator  to  stop  the  movement  of  the  gas-cock  at 
l**^J  the  desired  point.  Apparatus  of  this  class 
is  adapted  and  intended  to  light  a  series  of 
burners.  In  apparatus  of  the  second  class, 
there  is  only  a  single  electric  impulse,  and 
a  rocking- gas  valve  is  turned  in  one  direc- 
tion to  let  on  the  gas  and  in  the  reverse  di- 
rection to  extinguish  it.  There  are  two 
electro-magnets,  but  no  ratcliet-wheel  or 
pawl,  and  no  gas-cock  rotating  always  in  the 
same  direction,  and  no  switchinfl;  mechanism 
or  equivalent  therefor,  because  the  apparatus 
is  adapted  and  intended  to  light  only  one 
burner  and  not  a  series  of  burners.  The  al- 
leged infringing  apparatus  of  the  defendant 
belongs  to  this  second  class. 

The  first  experience  of  Tirrell  with  elec- 
tric gas- lighting  apparatus  was  in  1869,  when 
he  was  employed  by  Bean  to  make  a  model  of 
the  apparatus  for  which  the  patent  No.  90, 629, 
of  June  1,  1869,  before  mentioned,  was  granted 
to  Bean ;  and  in  the  year  1870,  he  assisted  in 
constructing  some  electric  gas-lighting  bum- 
ere  which  were  applied  to  street  lamps  in  Bos- 
ton, near  Boston  Common.  The  following 
patents  have  been  granted  to  Tirrell  for  in- 
ventions connected  with  automatic  electric 
gas-lifting  apparatus:  Nos.  121,801  and 
131, 8(»,  November  28.  1871 ;  No.  180,770, 
August  20,  1872;  No.  184,807,  November 
28,  1876;  No.  206,057,  July  16,  1878;  and 
Noa.  280,689  and  280,590,  July  27,  1880. 

When  the  inventions  were  made  for  which 
the  two  patents  of  November  28,  1871,  and 
the  two  patents  of  July  27,  1880,  were 
granted,  Tirrell  was  in  the  employ  of  George 
F.  Pinkham,  to  whom,  as  his  assignee,  the 
four  patents  were  granted.  Pinkham  after- 
wards assigned  those  four  patents,  for  New 
England,  to  the  defendant.  Dr.  William  C. 
Cutler,  a  witness  for  the  plaintiff,  testifies 
that  in  1872  patent  No.  180,770  was  sold  to 
the  United  States  €kis-Lighting  Company, 
which  company,  in  1879,  was  succeeded  m 
business  ana  in  the  ownership  of  the  patent 
by  the  Franklin  Electric  Qas-Lighting  Com- 

Sany,  and  that  the  latter  company  ceased  to 
o  business  in  1881.  In  each  of  the  two  pat- 
ents, Nos.  121,801  and  121,802,  granted  to 
Tirrell  November  28,  1871,  there  is  a  cir- 
cuit-breaker located  at  the  auxiliary  burner 
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and  operated  automatically.  There  would 
be  no  invention  in  locating  the  circuit- 
breaker  at  the  main  burner  and  operating  it 
there  automatically.  It  appears  from  those 
two  patents  that  Tirrell  then  recognized  the 
state  of  the  art  to  be  such  that  invention  in 
automatic  electric  j^as-lighting  apparatus  was  [494) 
limited  to  the  specific  mechaniain  described 
and  claimed,  or  to  its  known  equivalent. 
No.  121,802  points  out  the  well-founded 
objections  to  the  ratchet-wheel  apparatus. 
No.  180, 770  shows  a  ratchet-wheel  apparatus 
containing  a  single  electro- magnet,  and  dis- 
penses with  the  auxiliary  burner  and  locates 
the  circuit-breaker  at  the  main  burner.  The 
specification  of  patent  No.  184,807,  granted 
to  Tirrell  November  28,  1876,  states  ttiat  the 
invention  of  that  patent  relates  more  particu- 
larly to  the  electrical  gas-lighting  apparatus 
described  in  patent  No.  180,770,  of  August 
20,  1872,- and  consists  **in  certain  improve- 
ments in  the  constraction,  combination  and 
arrangement  of  the  parts  embraced  in  said 
apparatus."  It  is  also  evident,  from  the 
specification  and  drawings  of  patent  No. 
206.057.  granted  to  Tirrell  July  16,  1878. 
that  that  patent  is  for  a  further  improvement 
in  the  construction,  connection  and  arrange- 
ment of  the  several  parts  of  the  apparatus  de- 
scribed in  patent  No.  180.770. 

PatcDt  No.  280,589,  granted  to  Pinkham, 
as  assignee  of  Tirrell.  July  27,  1880,  is  for 
a  ratchet-wheel  apparatus  containing  a  single 
electro-magnet  and  switching  mechanion, 
and  in  which  the  gas-cock,  rotating  always 
in  one  direction,  is  opened  and  closed  by  a 
step-by-step  motion  and  by  successive  elec- 
tric impulses;  and  the  specification  states 
that  the  invention  **  relates  to  that  class  of 
apparatus  in  which  two  separate  wires  are 
employed,  one  for  letting  on  and  lighting,  and 
the  other  for  shutting  off,  the  gas. "  Patent 
No.  280.590,  granted  to  Pinkham,  as  assignee 
of  Tirrell,  July  27,  1880,  is  for  an  apparatus 
having  two  electro-magnets,  which  does 
not  contain  a  ratdiet- wheel  or  switch  mechan- 
ism, and  in  whidi  the  gas-cock  is  opened 
and  closed,  as  may  be,  desired,  by  a  single 
electric  impulse.  In  that  apparatus,  sparks 
are  produced  at  the  burner-tip  after  the  gas- 
cock  has  been  opened,  so  long  as  the  operator 
keeps  the  electric  circuit  cloiKd,  and  without 
further  movement  of  the  ffas-cock.  The 
lighting  of  the  gas  is  insured  by  the  produc- 
tion of  a  succession  of  sparks  at  the  Dumer- 
tip,  after  the  gas-cock  hais  been  fully  opened. 
Biiroere  embcSyin^  the  invention  of  patent  [MSI 
No.  280,590  were  me  firet  ones  which  oper- 
ated successfully  in  practical  use ;  and  that 
patent  was  held  valid  by  Judoe  Colt,  in  Bob- 
tan  EUctrie  Co,  v.  FuUer,  29  Fed.  Rep.  515. 
All  of  the  earlier  automatic  apparatuses  were 
adapted  and  intended  to  light  street-lamps 
or  a  series  of  burners,  while  the  apparatus  of 
No.  280,590  was  not  adapted  to  light  a  series 
of  burners,  but  was  desinied  for  house  light- 
ing, where  it  is  required  that  each  burner  be 
capable  of  being  lighted  or  extinguished  in- 
dependently of  any  other  burner. 

Very  shortly  after  Tirrell  made  and  sold  to 
Pinkham  the  inventions  described  in  patents 
Nos.   280.589  and  280,590,  granted  July  27, 
1880,  and  the  applications  for  which  were 
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ed  to  sell  their  tonic  as  that  of  the  plaintifL 
To  this  the  plaintiff  replied  as  follows : 

*«  Baltimore,  Md..  August  28,  1888. 
0.  J.  Linooin  A  Co., 

''Little  Rock,  Ark. 
**  Gentlemen:  Inclosing  your  invoice, 
thank  you  for  your  kind  and  satisfactory  let- 
ter, we  wish  the  Brown's  Iron  Tonic  a  suc- 
cess, as,  upon  examination,  we.  cannot  see 
where  it  conflicts  with  us  except  in  the  mul- 
tiplicity of  the  Brown  family. 

**  Your  friends, 
*  Brown  Chemical  Company.* 

Indeed,  the  oontroversy  between  these  par- 
ties seems  to  have  arisen  some  months  after- 
wards, through  a  trade  circular  issued  by  Lin- 
coln &  Co.,  in  the  autumn  of  1882,  in  which 
they  called  attention  to  the  distinction  be- 
tween the  bitters  and  the  tonic  as  rival  reme- 
dies, and  offered  the  latter  at  a  lower  price, 
at  the  same  time  reconunending  it  as  a  su- 
perior remody.  While  of  course  the  plaintiff 
is  not  estopped  by  this  letter  to  claim  an  in- 
f  rinprment  of  its  rights,  it  tends  very  strongly 
to  show  that  the  persons  who  were  most 
activelT  interested  in  putting  an  end  to  this 
allegea  fraud  were  satisfied  in  their  own 
mi  nds  that  no  fraud  was  intended.  The  test i  - 
mony  is  particularly  cogent  in  view  of  the 
fact  that  suit  was  not  begun  until  nearly  four 
years  after  the  letter  was  written. 

'^^  ^8^^  ^^  ^^  plaintiff  to  maintain  this 
L*^' J  bill  then  must  rest  upon  the  assumption  that 
the  words  ''Brown's  Iron  Tonic''  bear  such 
a  resemblance  in  sound  and  appearance  to  the 
words  "Brown's  Iron  Bitters**^  that  the  public 
are  liable  to  be  misled.  But  if  the  words 
"Iron  Bitters*  cannot  be  lawfully  appropri- 
ated as  a  trade-mark,  it  is  difficult  to  see  upon 
what  theory  a  person  making  use  of  these  or 
similar  words  can  be  enjoined.  We  under- 
stand it  to  be  conceded  that  these  words  do 
not  in  themselves  constitute  a  trade- mark ;  it 
follows  then  that  another  person  has  the  right 
to  use  thein,  unless  he  uses  them  in  such  con- 
nection with  other  words  or  devices  as  to  oper- 
ate as  a  deception  upon  the  public.  If  the 
defendants  be  liable  at  all,  then  it  must  be 
by  the  addition  of  the  patronymic  "  Brown''  to 
the  words  "Iron  Tonic."  But  the  evidence 
shows  that  the  preparation  was  originally 
oompounded  by  a  person  of  that  name  of 
whom  the  present  manufacturers  are  the  suc- 
cessors in  business,  and,  in  the  absence  of  tes- 
timony tending  to  show  an  intention  to  palm 
off  their  preparation  as  that  of  the  plaintiff, 
they  have  a  riffht  to  such  use. 

It  is  claimed,  however,  that,  even  conced- 
ing Brown's  right  to  use  his  own  name  as 
connected  with  the  pumufacture  of  the  Iron 
Tonic  he  could  not  transfer  such  right  to  a 
person  of  different  name,  and  therebyauthor- 
ise  the  latter  to  make  use  of  it.  whatever 
mar  have  been  the  respective  rights  of  Brown 
ana  Linooin  to  this  name,  the  plaintiff  does 
not  stand  in  a  position  to  question  the  right 
of  Brown  to  transfer  his  interest  in  the  busi- 
ness, and  to  include  in  such  transfer  the  right 
to  the  Qie  of  his  name  in  oonnection  with 


the  preparation  of  the  tonic,  as  part  of  the 
goQa-will  of  the  business.  In  the  case  of 
Kidd  V.  Johnson,  100  U.  8.  617  [25:  709],  it 
was  held  that  the  owner  of  a  trade-mark 
which  is  afllxed  to  articles  manufactured  at 
his  establishment  may,  in  selling  the  latter, 
lawfully  transfer  to  the  purchaser  the  right 
to  use  the  trade-mark,  ana,  in  delivering  the 
opinion  of  the  court,  Mr,  JusUee  Fiela  ob- 
served :  "But  when  the  trade-maik  is  affixed 
to  articles  manufactured  at  a  particular  es- 
tablishment, and  acquires  a  special  reputa- 
tion in  connection  with  the  place  of  manu- 
facture, and  that  establishment  is  transferred, 
either  bv  contract  or  operation  of  law,  to 
others,  the  riffht  to  Uie  use  of  the  trade-mark 
may  be  lawfully  tiansferred  with  it.  Ita 
suraeauent  use  by  the  person  to  whom  the  C 
establishment  is  transferred  is  considered  as 
only  indicating  that  tlie  goods  to  which  it  is 
affixed  are  manufactured  at  the  same  place 
and  are  of  the  same  cHaracter  as  those  to 
which  the  mark  was  attached  by  ita  original 
designer.* 

So  in  Mmenda  y.  BbU,  128  U.  8.  514  [82: 
526],  it  was  held  that  when  a  partner  retiree 
from  a  firm,  assenting  to,  or  acquiescing  in, 
the  retention  by  the  othei  partnera  of  the  old 
place  of  business,  and  the  future  conduct  of 
the  business  by  them  under  the  old  name, 
the  good- will  remains  with  the  latter,  as  of 
course,  and  that  under  such  circumstances 
the  right  to  use  a  trade-mark  passes  to  the 
remaining  partners  as  a  oart  of  such  good- 
will. There  are  a  few  cases  indicating  that 
the  mere  right  to  use  a  name  is  not  assigna- 
ble, notably  Ohadwiek  v.  Cb^tf,  151  ifitfa. 
190,  6  L.  K.  A.  889,  but  none  that  it- may 
not  be  assigned  to  an  outgoing  partner  or  to 
a  successor  in  business  as  an  Incident  to  ita 
good- will.  Ain$vDorih  v.  Walmdey,  L.  R.  1 
Eq.  518 ;  Ikmnger  v.  PUUe,  29  Cal.  292. 

There  wu  no  error  in  the  decree  af  the  comt 
bekfWt  ^i^nd  ii  ii  thertfore  afflmud. 


ELECTIUC  OAS-LIQHTINO  COMPAKT, 

Appi,, 
e. 

BOSTON  ELECTRIC  COMPANY. 
(See  &  C  Beporter*fted.  481-801) 

OlaifM  of  reietued  paUnt—eame  invenHcn  as 
original— dday  in  applying  for  matter— tfii- 
adieertenee,  acddeni  or  mietako— patent  for 
improvemente  in  eUetrieal  apparatus, 

L   The  olalms  of  a  relMned  pataot  must  be  held  is 

Nom.— Jtor  what  paimUs  are  graMted;  when  d*> 
eloredvoCd.   See  fioC€  to  Bvans  v.  Baton,  4:4BS. 

Am  to  paUntaMUy  of  fiio0ntl<mt,  see  noUa  to 
Tbompeon  v.  DotMeUer,  tSiTS;  OomJnff  v.  Burdeo. 

As  to  abandonment  of  JwetiHem^  see  note  to 
Fennook  v.  Ilialoirue,  7:8ir. 

A»  to  dletlnetionbetnoeenie^MnUomof  weflhawi— ^ 
artidee  or  produote^  and  proMteet:  tritaa  hSbUr 
note  to  Oominff  v.  Bnnleii,  ]i.-S8S. 
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far  licbting  m  br  alactricitr,  tha 
camMoAlUxi  <»  B  wue,  tbnragh  which  b 
of  Bladridty  is  pMM,  actuating 
i«B  for  letting  on  the  gaa*  an  electro- 
electrically  connected  with  said  wire, 
iture  operated  by  aaid  electro-magnet* 
tim  actnated  br  said  armalore,  briBak* 
circoit  at  the  tmmer-tip  and  produc- 
la^  there  an  electric  spark  or  niarka,  from 
'beta  of  the  electro-magnet,  for  lighting 
the  whole  operating  automatically. 
Ib  an  apparatna  for  lighting  gas  by 
electricity,  the  combination  of  two  wirea 
tkroQxh  whidi  cnrrenta  of  electridty  are 
pmmta,  actuating  mechanism  for  both  letting 
mm  Bad  turning  off  the  gas  by  sabetantially 
tke  aaaw  meana,  an  electro- magnet  electric- 
Blly  coimfcied  with  said  wirea,  an  armature 
cfMivtad  by  said  electro-macnet,  mechanism 
actuated  1^  said  armatuie  Tor  breaking  the 
ctrcBit  at  tae  burner-tip  and  producing  there 
the  primary  or  electric  spark  or  spana  for 
Hghtiog  the  gaa,  mechanism  actuated  by  said 
for  tnminB  off  the  gas,  the  whole 
automatic^lT.  11th.  In  an  appa- 
f«w  lighting  gas  oy  electricity,  a  series 
electro- magDeta  connected  with  a  series  of 
s-btunerB,  so  arranged  that  when  a  current 
flf  electricil^  is  pasMd  through  a  wire-actu- 
BtiBg  mechanism  for  letting  cm  the  gas  of  the 
boraer  to  aa  electro-magnet  connected 
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ith,  said  macnet  operates  an  armature 
actBafing  mechanism  nperating  automati- 
cally to  turn  CO  the  gas  of  the  first  burner 
light  the  same  bj  an  elec^c  apark  or 
Es  at  the  tip  of  the  burner,  and^  alao  to 
off  the  correat  of  electricity  trom'the  first 
•iBOtio-BBgDet  and  throw  the  same  into  Uie 
wtos-Mtnating  mechanism  for  letting  on  the 
ol  the  next  burner. " 
Ib  these  elersB  daima,  claims  5,  8  and  7 
BohaCBBtlally  the  same,  rsapectively,  aa 
1,  t  aaa  8  of  the  original  patent. 
The  other  eight  daims  consequently  must 
Inteaded  to  embrace  some  iuTention 
by  the  three  daims  of  the  orlg- 
;  and  It  Is  apparent  thU  the  sole 
of  the  relsBoe  was  to  add  daims 
woold  cover  all  electric  gas-liffhting 
Ib  which  one  electric  circuit  was 
of  for  tomlng  the  gaa-oodc  and 
jphlBg  the  gaa:  and  it  was  not  until  after 
TvfBll'a  appaiatoa  of  1880  had  been  put  into 
pBhlie  Bse  that  the  diseorery  \.  .s  made  that 
the  dalM  of  patSBt  No.  180,770  did  not 
BSfver  his  InTeBtioB. 

Uadsr  date  of  March  8,  1881,  the  examiner 
iBjoetod  daiM  1,  8,  8,  4,  0,  10  and  11  of  the 
fusegqiBg,  siBting  that  they  were  met  by 
Ttnell'a  pateat  Ifo.  181,801.  of  XoTember 
ML  1871.  ThersupoB,  Tlrrdl  erased  claims 
U  8.  8,  4.  10  and  11.  and  Inserted  a  new 
dalm.  whidi  was  finally  allowed  aa  dalm  6 
flf  tha  relsMM,  and  also  the  following  dalm : 
*  1.  Ib  aa  appantaa  for  rightiag  gsa  or  eleo- 
trtcinr,  tha  eomMnatloa  of  twa  wTrea  throo^ 
whicB  OBrrsBta  of  electridty  are  passed,  an 

or  asagneta  electrically  coo- 
thsfewlth,  aa  armataie  or  armatorea 
by  said  omgnet  or  magnets,  and 
actoated  vy  aakl  armature  or  ar* 
aad  operating  antooiatlcally,  wbers- 
by  tha  fsa  Ib  toned  oa  and  lighted  bj  an 
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electric  spark  or  sparks  at  the  tip  of  the  gaa- 
burner,  sod  the  gaa  alao  turned  df  and  the 
light  extinguisGMl,  substantially  as  de* 
scribed.* 

In  their  communication  to  the  Patent  Ofllce, 
dated  March  80,  1881,  corering  those  amoid* 
menta,  hia  attorneys  said:  ''A  reconsidera- 
tion  of  claim  8.  formerly  claim  5,  is  respect* 
fully  requested,  as  It  is  almost  identically 
the  same  aa  claim  1  of  the  original  patent. 
In  the  former  patent  ot  applicant's,  cited  aa 
a  reference  by  the  examiner,  the  ms  is  first 
lighted  at  an  auxiliary  burner,  wnose  flame 
ignltea  the  gaa  at  the  illuminating  burner. 
In  the  present  application,  the  circuit-breaker 
la  located  directly  at  the  illuminating  burner, 
no  auxiliary  burner  being  used.  It  is  be- 
lisTed  that  the  daima  as  now  presented  do 
not  conflict  with  the  reference,  and  a  favor- 
able action  on  the  case  is  therefore  respect- 
fully requested." 

It  is  plain  that  no  Invention  was  required 
In  locating  the  drcuit-breaker  at  the  main 
burner,  the  apparatua  operating  in  the  aame 
way  as  before,  and  the  auxiliary  burner  hav- 
ing been  used  onlv  for  the  purpoee  of  secur- 
ing the  supposea  advantage  set  forth  in 
pJent  No.  121,801. 

In  reply,  tlie  examiner  wrote  to  Tirrell 
under  date  of  April  5,  1881,  aa  follows: 
*'This  caae  haa  been  again  examined.  There 
being  but  a  single  magnet  and  a  single  ar- 
mature ahown,  applicant  cannot  pluralize 
these  terms,  aa  he  nas  done  In  bis  amended 
first  claim.  The  1st  and  7th  claima  Inserted 
by  amendment  March  27  [80],  as  well  as  the 
third  (original  sixth)  claim,  are  met  by 
Edward  £.  Bean.  90,028.  June  1,  1880  (gaa- 
lighting).  The  2d  (original  fifth)  claim  la 
met  by  Morria  and  Iteid,  101,491,  April  6, 
1870  (gas  lighting)." 

On  April  29, 1^1.  Tirrell  amended  his  ap- 
plication  bv  eraains  daima  1  and  2,  by  In- 
aertlng  a  claim  which  Is  claim  1  in  the  re- 
issue as  granted,  and  by  inserting  the 
following  claim:  * 2.  In  an  apparatus  for 
lighting  gaa  bv  electricity,  a  drcult-brealLeT 
located  at  the  top  of  the  burner  and  operated 
automatically  by  meana  substantially  aa  de- 
scribed.* 

In  reply,  the  examiner  wrote,  under  dato 
of  April  80.  1881 :  ''Tbis  caae  haa  received 
further  attention.  The  preeent  aecond  daim 
la  substantially  the  aame  aa  the  original  6th, 
and  is  met  by  Morris  and  Raid,  101,491, 
April  5,  1870  (gas-llgbting).* 

Thereupon  'nirell  eraaed  claim  8,  by  a 
communication  in  which  his  attorney  said : 
*The  application  having  been  amended  in 
conformity  with  the  requirementa  of  the 
Ofllce,  ana  being  a  reissue  application,  an 
immediate  allowanoa  la  respectfully  re- 
quested.* 

By  thus  erasing  this  daim  2,  whidi  waa 
substantially  the  aame  aa  claim  6  of  the  orig- 
inal applicmon  for  the  reissue,  such  erasure 
being  made  on  tha  obleotlon  of  the  Patent 
Ofllce.  Tirrell  eflbctuaJly  conceded  that  the 
first  claim  of  the  original  patent  waa  invalid. 
Furthermore,  hj  eraaing  dalm  1.  whidi  he 
had  Inaerted  by  hia  amendment  of  March  90, 
1881,  oa  the  obiectioa  of  the  Patent  Ofllce 
that  the  apparatna  of  tha  orlgtaa]  patent 
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showed  but  a  single  magnet  and  a  single 
armature,  Tirrell  conoedea  that  he  was  not 
entitled  to  a  claim  for  an  apparatus  in  which 
two  nuignets  or  two  armatures  were  used ; 
and  the  claims  of  the  reissue  must  be  held  to 
be  limited  to  the  specific  mechanism  claimed 
in  the  original  patent.  Sutter  y.  Robinson,  119 
U.  S.  580.  541  [80:  492,  496]. 

In  the  present  case,  the  original  patent  was 
not  inoperative  or  invalid  by  reason  of  a  de- 
fective or  insufficient  description  of  the  in- 
vention, for  the  text  of  the  specification  of 
the  reissue,  aside  from  the  claims,  is  sub- 
stantially the  same  as  that  of  the  original. 
Nor  was  the  application  for  the  reissue  made 
because  Tirreil  in  the  original  had  claimed 
as  his  invention  more  than  he  had  a  right  to 
claim  as  new,  for  his  oath  declares  that  the 
defect  consists  in  the  ''omission  of  claims." 
The  object  of  the  reissue  was  to  prevent  the 

f patent  from  being  confined  to  the  apparatus 
llostrated  in  the  drawini^s  and  described  in 
the  specification  of  the  original,  and  to  en- 
able it  to  cover  apparatus  covered  by  patents 
issued  subsequently  to  the  original,  and  es- 
pecially apparatus  covered  bv  patent  No. 
§30,590.  The  new  claims  of  tne  reissue  are 
not  for  the  same  invention  set  forth  in  the 
minims  of  the  original. 

It  is  now  contended  that  the  invention 
which  Tirrell  really  made,  and  which  he  in- 
tend^ to  secure  by  patent  No.  180,770,  was 
the  utilizing  of  one  electric  circuit  both  to 
turn  on  and  to  light  the  gas;  but  in  the  de- 
«cription  contained  in  the  specification  of  the 
original  patent,  there  was  no  statement  that 
the  invention  consisted  in  utilizing  one  elec- 
tric circuit  to  do  the  work  of  turning  On  and 
lighting  the  gas,  which  formerly  had  re- 
quired two  electric  circuits,  nor  was  there 
any  claim  for  such  an  invention.  The  state- 
nicnt  in  the  second  paragraph  of  the  specifi- 
•cation,  that  "under  this  invention  the  cir- 
cuit-breaker is  located  at  the  burner,  and  by 
the  direct  action  of  the  current,,  through  the 
magnet  located  at  the  burner,  the  circuit- 
breaker  and  the  valve  to  let  on  or  turn  oft 
the  gas  are  both  operated, "  is  equally  true  of 
the  apparatus  shown  in  patent  No.  121,801, 
granted  to  Tirrell  November  28,  1871,  ex- 
cept that  in  the  latter  patent  the  circuit- 
breaker  is  located  at  the  auxiliary  burner 
instead  of  at  the  main  burner.  The  inven- 
tion which  Tirrell  really  made  is  what  he 
claimed  in  No.  180,770.  What  he  described 
in  the  specification  of  that  patent  and  did 
not  claim  is  presumed  to  have  been  old.  ^ 

Moreover,  tne  unexplained  delay  in  apply- 
in  s  for  the  reissue  must  be  regaraed  as  nital 
to  Its  claims.  MiUer  v.  Bridgeport  Brass  Oo, 
104  U.  S.  850,  855  [26:  788,  785] ;  Clements 
V.  Odorless  E.  A.  Co,  109  U.  8.  641,  649  [27 : 
1060,  1068]  ;  Mahn  v.  Barteood,  112  U.  a 
854,  868  [28:  665,  668]  ;  WoUensak  v.  Beiher, 
115  U.  S.  96.  100  [29 :  850.  851] ;  Ices  v.  Sar- 
gent,  119  U.  8.  652,  662  [80:  544,  5481; 
Iloskiny,  Fisher,  125  U.   8.   217   [81:  759]. 

Nor  was  there  any  inadvertence,  accident 
or  mistake  such  as  would  authorize  a  reissue 
with  new  claims.  'Jirments  v.  Odorless  E.  A, 
Co.  109  U.  8.  641.  649  [27:  1060,  1063]; 
Mahn  V.  Eaneood,  112  U.  8.  8M.  859  [28: 
«65,   667]  ;  Coon  ▼.    Wilson,  118  U.   8.  268, 
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277  [28:  968,  965]  ;  Neteton  v.  Furst  dk B.  Oo. 
119  U.  B.  878,  885  [80 :  442.  445] ;  Worden 
V.  SearU,  121  U.  8.  14,  24  [80:  868.  857]  ; 
MatihetDS  v.  Iron  Clad  Mfg.  Co.  124  U.  8.  847 
[81:  477]. 

Claim  1  of  the  original  patent  cannot  be 
regarded  as  a  proper  foundation  for  claims  2 
and  5  of  the  reissue,  because  that  claim  was 
repeated  in  the  application  for  the  reissue, 
and  was  abandons  by  Tirrell  after  he  had 
repeatedly  attempted,  and  unsuccesstully, 
to  convince  the  .IHktent  Office  that  the  inven- 
tion set  forth  in  that  claim  was  not  antici- 
pated by  the  patents  referred  to  by  the  Office. 
Nor  can  it  be  held  that  claims  2  and  5  of  the 
reissue  are  for  inventions  which  the  specifi- 
cation of  the  original  set  forth  as  the  inven- 
tions of  the  patentee. 

Unless  the  first  claim  of  the  original  is  to 
be  limited  to  a  circuit-breaker  located  at  the 
burner,  the  fourth  claim  of  the  reissue  claims 
a  combination  of  a  smaller  number  of  ele- 
ments than  claim  2  of  the  original,  and  is 
therefore  void. 

A  suit  was  brought  by  the  present  plain- 
tiff, in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  T<ffk, 
against  Luther  G.  Tillotson  and  another, 
composing  the  firm  of  Tillotson  A  Co.,  for 
an  infringement  of  reissue  No.  9.748,  and 
was  heard  before  Judge  Wheeler,  whose  opin- 
ion is  reported  in  21  Fed.  Rep.  568.  The 
infringing  apparatus  was  made  under  patent 
No.  ^.590.  The  question  of  the  validity 
of  the  reissue  was  considered  by  the  court, 
in  reference  to  claims  2  and  5.  and  it  was 
held  that  those  claims  were  invalid,  on  the 
ground  liiat  they  were  not  made  anywhere  in 
Uie  original  patent  as  a  part  of  the  inven- 
tion ;  that  that  patent  haa  stood  nearly  nine 
years  before  those  claims  were  made,  and 
that  the  right  under  which  the  defendant 
operated  had  accrued  before  they  were  made. 
The  same  result  was  reached  by  Jndge  Wheeler 
in  a  suit  in  the  same  court,  as  to  claim  5  of 
the  reissue,  against  Smith  and  Rhodes.  28 
Fed.  Rep.  195.  In  the  present  case.  Judge  ^^^ 
Colt,  in  his  opinion  in  29  Fed.  Rep.  466,  «•" 
adopted  the  views  of  Jvdge  Wheeler  as  to 
claims  2  and  5  of  the  reissue,  and  held  those 
claims  to  be  void,  under  the  authority  of 
Miller  v.  Bridgeport  Brass  Co,,  104  U.  8.  850 
[26:  788],  and  subsequent  cases.  In  regard 
to  claim  4  of  the  reissue,  which  is  in  sab- 
stance  the  same  as  claim  2  of  the  original, 
Judge  Colt  held  that  there  was  no  inmnge- 
ment,  because  there  was  in  the  defendant's 
apparatus  no  separate  lever  to  open  and  cloae 
ue  valve  and  carrying  the  circuit-breaker, 
such  as  is  described  in  the  Tirrell  patent. 

The  defendant's  apparatus  is  the  Crocket 
burner,  described  in  patent  Na  281,846,  of 
July  17,  1888,  and  resembles  the  apparatus 
of  patent  No.  280.590  in  dispensing  with  the 
ratchet-wheel  and  switching  mechanism,  in 
opening  and  closing  the  gas-cock  with  one 
electric  impulse,  and  in  employing  two  elec- 
tro-magnets and  two  independent  electric 
circuit!,  one  for  turning  on  and  igniting  the 
gas.  and  the  other  for  turning  off  the  gas. 

If  the  claims  of  the  reissue  are  HmltiBd,  as 
they  must  ''c.  to  the  specific  mechanism  de- 
scribed in  the  specification,  it  is  very  clear 
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Tbia  waa  a  bill  ia  equity  for  tbe  infrioga- 
off  lettera-pateot  Na  179,884,  isoed 
Fbbraary  8,  1878,  to  Cbarlea  H.  HeliM»  for 
aa  impforeoMBt  ia  eole-odga-buniiibiag  aia-  [Ml} 
cbiaee.  Ia  tbe  intxtxliictioa  to  bia  epedflca- 
tioat.  tbe  patentee  itatod  tbat  bis  niacbioa 
ooatlired  *off  a  bead  or  standard  carrring  a 
tool -bolder,  boldiog  a  tool  for  setttog  or 
bornitbiag  tbe  ed^  off  tbe  soles  off  boots 
sad  elioea.  aad  a  flager-iaet  to  aid  tbe  woiIl- 
BMa  ia  beading  tbe  edge  op  to  tbe  tool,  sad 
tbe  fMe  off  tbe  tola  a^^iait  tbe  rest,  wldcb 
isjast  below  tbe  bufaisbiag  part  off  tbe  tool.* 
Amr  describing  bit  nudiuie  bj  refetenoe  to 
tbe  drawiaca,  be  itatad  bia  openoioo  to  be 
as  follows:  *Tbe  workman  bolds  tbe  iiioa 
fiimly  in  bis  bands  and  tbnt  preeenti  tbe  edga 
to  be  buraiibed  to  tbe  tool,  wbicb  redpro- 
cstes  witb  great  rapidity  aboat  1,800  ti>'  -^ 
per  minnte,  I  find,  gives  tbs  best  resu.. 
Tbe  workman  paseet  (prenes)  tbe  edge  up 
sgainst  tbe  tool,  aad  tbe  face  off  tbe  tola 
againit  tbe  eorfaoe  wbicb  projecta  below  tba 
tool,  aad  gndoallr  moTes  tbie  sboe  to  at  to 
brioi^  all  parts  off  tbe  edge  to  ita  action, 
■tea'iring  tbe  iboe  bj  tbf  aid  <rf  tbe  flnger- 
rest  I>,  especially  wliea  burnisbing  tbe  cor- 
ners of  tne  toes.  A  little  experience  is 
neoesauy  to  enable  tbe  workmaa  to  me  tbe 
machine  to  great  adrantage,  bat  a  skilled 
workman  can  do  a  very  Tsnre  qnantitj  of 
woriL,  aeeood  to  none  in  qnalitj.  Tbe  com- 
bination <rf  tbe  flnger-rest  D  witb  tbe  bur- 
nishing tool,  snd  tbe  rest  for  tbe  fsoe  of  tba 
sole,  ia  tbe  main  featore  of  my  invention.* 

Tbe  oolj  claim  alleaed  to  be  infringed 
waa  tbe  mt,  wbicb  reaoi  as  follows : 

*la  eombinatioo  witb  tbe  burnisbing  tool 
aad  tbe  rest  for  tbe  fsoe  off  tbe  sole,  tlie  fta- 
gerrest  D.  aubstantially  as  described.* 

There  were  two  other  patents  originally 
set  forth  in  tbe  bill,  but  I7  stipolatioa  they 
were  stridiea  out. 

Tbe  defenses  set  vp  in  snvwer  were,  (1) 
tbe  inraliditr  <rfthe  fliat  claim  of  tbe  patent^ 
which  waa  the  only  one  relied  upon  py  the 
plaintiff,  aad  (9)  noa- infringement. 

Upoa  the  hearing  in  the  circuit  ooort,  tlia 
bill  was  St  tint  sostaiaed,  but,  upon  a  rehear- 
ing. diamisMd.  Tbe  tint  opioion  off  the 
ooort  it  reported  in  98  Fbd.  Rra-  715,  aad  the 
opiaion  upon  rehearing  la  81  Fed.  Bep.  48. 

Th/t  errors  assigned  were: 

1.  Ttet  the  court  decided  tbst  tbe  oomblna.      [USi 
tloa  set  forth  in  tba  int  claim  waa  aot  paUnt- 
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3.  That  fhe  ooort  decided  that  neither  of 
the  three  elements  of  the  combination  named 
in  the  first  claim  performed  any  new  function. 

Jfr.  Jm  B.  HMvadler  for  appellant. 

Mr,  J.  L.  S.  Roberts,  for  appellee: 

The  Helms  u  ichine  is  not  a  patentable  com- 
bination in  the  sense  required  by  the  rule  many 
times  laid  down  by  the  supreme  court. 

MiUer  w.  Faree,  116  U.  8.  2d  (29:552); 
Thampton  y.  Boisselier,  114  U.  8.  11  (20:79); 
HoUister  w.  Benedict  d  B.  Mfg.  Co,  118  U.  S. 
69  (28:901);  PhiU%p9  T.  Detr<nt,  111  U.  8.  604 
(2^:582);  Pennsffltania  R.  Oo,  w.  Locomotive  R, 
8.  T.  Oo.  110  U.  8.  491  (28:222):  Double-Pointed 
Tack  Oo.  V.  JSdo  Rivers  Mfg.  Oo.  109  U.  8.  117 
(27:877);  Atlantic  WtyrkB  v.  Brady,  107  U.  8. 
192  (27:488);  Peter$  v.  Active  Mfg.  Co.  129  U. 
H.  630.  641  (82:788.  742);  Day  v.  Fairhaven  fit 
W.  Co.  182  U.  8.  98,  102  (33:266. 267);  Watwn 
T.  Cincinnati,  I.  8t.  L.  d  0.  B.  Co.  Id.  161, 
167  (296, 298);  Boyer  w.  Both,  Id.  201«  206  (822, 
828). 

Mr.  Juitiee  Brown  delivered  the  opinion 
of  the  court : 

The  machine  described  in  this  patent  is  de- 
signed for  burnishing  the  edges  of  the  sole 
of  a  boot  or  shoe  after  it  has  been  trimmed 
by  a  cutter  to  the  desired  shape,  and  consists 
of  a  combination  of  three  elements : 

1.  A  tool  for  burnishing  sole  edges ; 

2.  A  lip  or  guard,  whidi  forms  part  of  the 
tool ; 

8.  A  finger-rest. 

After  the  sole  is  outlined  and  cut  in  proper 
shape,  it  is  first  required  to  be  trimmed,  and 
then  to  be  burnished,  so  as  to  present  a  neat 
and  finished  appearance.  The  burnishing 
tool  must  be  of  the  same  shape  in  outline  as 
the  trimming  tool,  in  order  to  properly  bur- 
nish the  parts  of  the  edge  which  have  been 
•haved  or  trimmed  by  the  cutting  tool.  Cut- 
ting or  trimming  the  edee  of  the  sole  and 
burnishing  the  same  with  a  tool  have  been 
practiced  time  out  of  mind  in  the  art  of  mak- 
ing shoes;  but  within  the  past  fifty  years 
there  has  grown  up  a  separate  business  in  the 
manufacture  of  edge  trimmers  and  edge  bur- 
nishers, the  outline  of  each  tool  corresponding 
with  that  of  the  other.  The  machine  shown 
tnd  described  in  the  Helms  patent  in  suit  con- 
sists of  a  reciprocating  tool-holder,  carrying 
an  ordinary  burnishing  tool,  and  an  adjust- 
able finger-rest  or  hook,  the  front  surface  of 
which  projects  just  below  the  tool.  The 
function  of  the  tool  is  to  burnish  the  edge  of 
the  sole  in  the  same  manner  as  when  the  sole 
is  burnished  by  hand,  the  face  of  the  bur- 
nishing tool  corresponding  to  that  of  the 
cutter  whidi  has  been  used  to  trim  the  ed^e 
to  the  desired  shape.  The  functicm  of  the 
flnffer-rest  or  hook  Is  to  furnish  a  support 
to  ue  flnffer  and  steady  the  hand  of  the  opera- 
tor when  burnishing  the  sole  edge,  especially 
when  burnishing  the  comers  or  the  toe. 

The  controversy  between  these  parties  turns 
largely  upon  the  meaning  of  the  words  ''rest 
for  the  face  of  the  sole. ''^ as  used  in  the  first 
claim  of  the  patent,  which  reads  as  follows : 
"  In  combination  with  the  bumishinc  tool  and 
the  rest  for  Uie  face  of  the  sole,  the  nnger-rest 
D,  iobitantlally  as  described.  ^    While  these 


words  are  used  several  times  in  the  specifi 
tions.  the  rest  is  nowhere  exactly  locatec) 
nor  is  it  lettered  or  otherwise  indicated  upoo 
the  drawing.  The  plaintiff  contended  uiat 
it  referred  to  the  guard  or  lower  flange  of  the 
burnishing  tool,  which  it  claimed  performed 
this  additional  function  of  affording  a  rest 
for  the  face  of  the  sole,  while  the  defendant 
insisted  that  it  referred  to  the  upper  part  of* 
the  finger-rest  or  hook. 

If  it  refers  to  the  upper  part  of  the  finder- 
rest,  then  it  is  admitted  that  the  defendant 
does  not  infringe ;  if  it  refers  to  the  lower 
flange  of  the  burnishing  tool,  a  further  ques- 
tion arises  as  to  whether  there  is  any  noTelty 
in  the  combination. 

Some  light  is  thrown  upon  this  qnestioa 
by  a  reference  to  the  file  wrapper  and  contents, 
which  are  spread  upon  the  record.     In  bia 
original  application  Helms  states  that  his  ma- 
chine consists  "  of  a  head  or  standard  carry- 
ing a  tool-holder  holding  a  tool  for  setting  or 
burnishing  the  edges  of  the  soles  of  boots  and 
shoes,  and  a  finger-rest  to  aid  the  workman  in 
holding  the  edge  up  to  the  tool."    This  fin- 
ger-rest  D  he  describes  as  i  ''hook-shaped 
piece  secured  to  the  head  near  the  tool,  a* 
shown  in  the  drawings.     For  convenience  it 
is  mounted  upon  a  tang,  which  is  held  by  a 
set  screw.    It  should  be  made  of  some  non- 
conductor of  heat,  or  else  be  wrapped  witb 
some  non-conducting  wrapper."    In  its  oper- 
ation he  says  **  the  workman  presses  the  edge 
up  against  the  tool  and  gradually  moves  the 
shoe  so  as  to  bring  all  parts  of  the  edffe  to  its 
action,  steadying  the  snoe  by  the  aid  of  the 
finger-rest  D,  especially  when  burnishing  the 
comers  of  the  toes. "    He  winds  up  his  specifi  - 
cation  by  saying  that  *'the  fin^r-rest  D  is 
the  main  feature  of  my  invention,  all  the 
other  points  of  novelty  of  my  machine  relat- 
ing to  new  combinations  of  old  elements," 
and  claims — 

1.  In  a  burnishing  machine  the  flnffer-rest      6^ 
D.  constructed  and  operating  substantially  as 
described. 

2.  X^e  combination  of  the  finger-rest  D. 
the  burnishing  tool,  and  the  elMtic  holder 
B,  as  set  forth. 

The  third  claim  is  immaterial. 

One  thing  is  clearly  apparent  from  tiiis, 
and  it  cannot  be  better  stated  than  the  patentee 
himself  has  stated  it,  namely,  that  the  flnser- 
rest  D  was  the  main  feature  of  his  invention. 
To  this  application  for  a  patent  the  examiner 
havinff  the  matter  in  charge  replied  that  hia 
first  claim  was  anticipatea  in  the  patent  of 
B.  J.  Tayman,  March  11,  1878,  No.  186,790. 
The  Tavman  patent,  which  Is  made  an  ex 
hibit,  snows  a  finger-rest  identical  with  thav 
of  Uie  patent  in  suit.    In  view  of  this  re 
lection  he  amended  his  application  by  ens- 
ing  the  first  clause  of  his  claim,  and  substi- 
tuting the  following:  *'l.  In  combinttiob 
with  the  bumishinff  tool,  and  the  rest  for  tbe 
face  of  the  sole,  toe  finger-rest  D.  substaa- 
tiallv  as  described.*    To  this  the  examiner 
replied  as  follows:    ''Attention  is  called  to 
the  fact  that  the  fin^r-rest  in  the  above  cited 
case  is  stated  to  be  the  main  feature  of  tbe 
alleged  invention.    A  rest  for  the  same  pur- 
pose is  shown  in  Taynum's  patent,  and  tbe 
other  elements  claimed  in  combioatioii  bsve 
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been  shown  by  the  references  to  be  old  sep- 
amtply,  and  if  the  flnger-rest  performs  any 
new  f  auction  in  this  instance,  in  combination 
with  the  tool  and  holder  here  used,  it  should 
be  clearly  stated.  It  is  not  understood  what 
is  meant  by  the  words  in  the  first  claim  now 
presented,  yiz.,  'the  rest  for  the  face  of  the 
sole.'  Additional  amendment  is  therefore 
necessary  before  the  case  can  be  further  con- 
sidered.* 

Again  the  patentee  amended  his  applica- 
tion, 1st,  by  iQserting  immediately  after  the 
words  *'to  aid  the  workman  in  holding  the 
edge  up  to  the  tool, "  the  words  **  and  the  face 
of  the  sole  against  the  rest  which  is  lust  below 
the  burnishing  part  of  the  tool  f  2d,  by  in- 
■erting  imm^lately  after  the  words  ''the 
workman  presses  the  edge  up  against  the 
tool,**  the  words  ''and  the  face  of  the  sole 
against  the  surface  which  projects  below  the 
tool."  It  will  be  obseryea  here  that  in  this 
first  amendment  the  rest  is  described  as  just 
below  the  burnish!  nff  part  of  the  tool.  If  the 
burnishing  part  of  Uie  tool  be  confined  to  the 
flat  portion  or  bed,  then  the  word  **  rest"  would 
indicate  that  it  was  intended  to  apply  to  the 
lower  flange.  But  amendment  2  would  indi- 
cate that  by  the  rest  was  meant  the  surface 
which  projects  below  the  tool,  not  below  the 
burnishing  part  of  the  tool,  and,  therefore, 
forming  no  part  of  the  tool,  which  would 
tend  to  support  the  claim  of  the  defendant 
that  it  was  intended  to  apply  to  the  upper 
part  of  the  flnger^rest,  which  is  the  only  sur- 
face which  projects  below  the  tool.  8.  By 
erasing  the  paragraph  immediately  t>efore  the 
words  '*What  i  claim  as  my  inyention  is," 
and  substituting  therefor  the  following: 
**The  combination  of  the  finger- rest  D  with 
the  burnishing  tool  and  the  rest  for  the  face 
of  the  sole  is  the  main  feature  of  my  inyen- 
tion :  all  the  other  points  of  noyelty  in  my 
machine  also  relate  to  new  combinations  of 
old  elements. "  This  also  woul^  indicate  that 
the  rest  for  the  face  of  the  sole  was  something 
distinct,  both  from  the  finger-rest  and  from 
the  burnishing  tool,  which  is  impossible,  as 
it  must  necessarily  form  a  part  of  one  of 
Uiem. 

The  changes  between  the  specification  and 
claims  contained  in  his  original  application 
and  those  finally  allowed  are  shown  in  the 
following  parallelism,  the  amendments  be- 
ing italicised: 


presses  the  edge  up 
against  the  tool  and 
gnradually  moyes  the 
shoe  so  as  to  bring  all 
parts  of  the  edee  to  its 
action,  steadying  the 
shoe  by  the  aid  at  the 
finffer-rest  D,  espec- 
ially when  burnish- 
ing the  comeia  of  the 
toes. 


"The  finger-rest  D 
is  the  main  feature  of 
my  inyention,  all  the 
other  points  of  noyel- 
ty in  my  machine 
relating  to  new  com- 
binations of  old  ele- 
ments. 


Ortffinal  dpedfieation. 

*Hy  machine  is  ex- 
tremely simple,  and 
consists  of  a  h^  or 
standard  carrying  a 
tool -holder  holding  a 
tool  for  setting  or 
burnishing  the  edges 
of  tiie  soles  of  boots 
and  shoes,  and  a  fin- 
ger-rest to  aid  the 
workman  in  holding 
the  edge  up  to  the 
tooL 


""The   n^rkman 
1MU.8. 


PaUni  aUofoed. 

"My  machine  is  ex- 
tremely simple,  and 
consists  of  a  head  or 
standard  carrying  a 
tool -holder  holding  a 
tool  for  setting  or  bur- 
nishing the  edges  of 
the  soles  of  boots  and 
shoes,  and  a  finger- 
rest  to  aid  the  work- 
man in  holding  the 
edge  up  to  the  tool," 
ana  the  face  qf  the  »ole 
against  the  rest  wkieh 
U  Juit  beUno  the  hur- 
niShingpart  cf  the  tool. 

"The  workman 


"What  I  claim 
my  inyention  is* 
First.  In  a  burnish- 
ing machine,  the  fin- 
gerrrest  D,  construct- 
e  d  and  operating 
substantially  as  de- 
scribed.* 


presses  the  ed^  up 
against  the  tool,  and 
the  face  of  the  eole 
againet  the  ewface 
which  prqieete  bdouf  the 
tool,  and  gradually 
moyes  the  shoe  so  as 
to  bring  all  parts  of 
the  edffe  to  its  action, 
steadyinfif  the  shoe  by 
aid  of  tne  finger-rest 
D,  especially  when 
burnishing  the  comers 
of  the  toes. 

"  The  combination  qf 
the  finger-rest  D  irtA 
the  burnishing  tool  and 
the  rest  for  the  face 
of  the  sole  is  the  main 
feature  of  my  inyen- 
tion; all  the  other 
points  of  noyelty  in 
my  machine  also  re- 
late to  new  combina- 
tions of  old  elements. 

"What  I  claim  as 
my  inyention  is:  1. 
In  combination  with  the 
burnishing  tool  and  the 
rest  for  the  face  af  the 
sole,  the  finm-rest  D, 
substantially  as  de- 
scribed.* 


From  this  it  is  entirely  clear  that  the  pat- 
entee supposed  originally  that  he  was  the  in- 
yentor  of  the  finger-rest,  but  upon  being  re- 
ferred to  the  Tayman  patent,  and  finding  that 
he  had  been  anticipated,  he  resorted  to  the 
deyice  of  "a  rest  for  the  face  of  the  sole*  to 
saye  his  patent.  Not  only  is  the  location  of 
this  rest  left  in  considerable  doubt  as  a  mat- 
ter of  construction  from  the  face  of  the  pat- 
ent, but  the  oral  eyidence  as  to  the  intention 
of  the  patentee,  and  as  to  the  actual  opera- 
tion of  the  machine,  is  scarcely  less  ambig- 
uous. When  first  called  as  a  witness,  the 
gatentee  Helms  stated :  "  What  I  intended  to 
e  the  rest  for  the  face  of  the  sole,  when  bur- 
nishing a  shoe  edge,  was  a  finger-hook  so 
constructed  that  it  would  at  once  answer  for 
a  rest  of  the  sole  of  a  shoe,  and  a  guide  to 
help  the  operator  to  steady  the  shoe  under  the 
action  of  the  polisher  while  in  motion  by 
grasping  the  hook  with  his  finger.* 

In  answer  to  the  question,  "Please  point 
out  upon  the  exhibit  Helms'  model,  the  part 
referred  to  in  the  patent  as  the  rest  for  the 
face  of  the  sole,"  he  said,  "That  part  I 
should  designate  i^  below  the  polisher  and 
on  the  front  of  the  hook.*  He  again  states 
that  it  was  his  original  intention  to  keep  the 
tread  or  bottom  oi  the  sole  in  contact  with 
the  face  of  the  finger-hook  while  burnishing 
the  toe  portion  of  the  shoe,  and  that  it  was 
feasible  on  a  great  many  kinds  of  goods.  He 
also  states  that  the  drawing  of  the  patent 
shows,  according  to  his  judgment,  that  the 
tread  or  bottom  of  the  sole  does  not  touch  the 
front  face  of  the  finger-rest,  "  which  appears 
to  me  to  differ  somewhat  from  the  real  in- 
tention shown  by  me.*  On  being  subse- 
quently recalled,  howeyer,  and  being  shown 
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the  Patent  Office  model  of  his  patent,  he 
sajB  he  ahould  not  think  it  possible  to  polish 
the  sole  properly  on  a  machine  of  that  pat- 
tern while  holding  the  face  of  the  sole  against 
the  finger-rest;  and  upon  being  asked  what 
he  intended  to  be  the  rest  for  the  face  of  the 
sole  in  burnishing  sole  edges  with  such  ma- 
chine at  the  time  he  filed  his  application  for 
ritent,  says :  *^  I  shall  have  to  say  that  when 
filed  the  application  for  this  patent,  which 
the  model  represents,  that  it  must  have  been 
the  back  lip  of  the  polisher  shown  in  the 
model. "  In  fact  his  testimony  is  so  confused 
and  contradictory  that  it  is  impossible  to 
make  anything  out  of  it,  except  that,  on 
finding  his  finger-rest  to  have  been  antici- 
pated, he  fell  back  upon  the  rest  for  the  face 
of  the  sole,  as  a  damier  ressort  to  save  his  pat- 
ent, without  clearly  understanding  in  his 
own  mind  what  was  meant  by  the  words. 

A  witness  who  had  used  the  machine  at  a 
factory  in  Albany  testified  that  during  four 
seasons  he  burnished  sole  edges  on  the  Helms 
machine,  always  resting  the  face  of  the  sole 
against  the  finger-hook.  Another,  wKo  was 
foreman  of  a  shop  at  Brockton,  Mass.,  testi- 
fied that  when  the  machine  was  first  used  they 
placed  the  face  of  the  shoe  against  the  tool, 
and  the  face  of  the  sole  against  the  finger- 
rest,  and  so  used  it  for  about  four  weeks.  It 
would  appear  from  this  testimony  that  the 
'638]  patentee's  original  idea  was  that  the  front 
face  of  the  finger-rest  constituted  a  rest  for 
the  face  of  the  sole,  and  that  in  accordance 
therewith  the  first  machines  were  made  with 
the  finger-rest  projecting  far  enough  forward 
under  the  burnishing  tool  to  furnish  a  rest 
for  the  sole.  This,  nowever,  was  found  to 
be  impracticable,  and  the  use  of  the  upper 
part  01  the  finger-hook  as  a  rest  seems  to  nave 
oeen  abandoned,  and  the  claim  made  that 
the  lower  flange  was  intended  as  a  rest.  The 
truth  seems  to  be  that,  if  the  finger-rest  be 
moved  far  enough  forward  and  the  front  sur- 
face shaped  at  the  proper  angle,  the  face  of 
the  sole  can  be  r»stea  thereon,  but  when 
moved  some  distance  back  it  becomes  imprac- 
ticable. 

We  do  not  find  it  necessary,  however,  to 
express  a  decided  opinion  as  to  the  construc- 
tion of  this  patent.  In  view  of  the  ambi  iruity 
of  the  language  used,  and  of  the  confusion 
and  contradiction  in  the  oral  testimony,  we 
prefer  to  adopt  the  construction  contended  for 
by  the  plaintiff,  and  dispose  of  the  case  upon 
another  nound.  Conceding  the  plaintiff's 
construction  to  be  correct,  and  reading  the 
first  claim  as  if  the  rest  for  the  face  of  the 
sole  were  a  distinct  element,  we  find  the  com- 
bination of  this  claim  to  consist  (1)  of  a 
burnishing  tool ;  (2)  a  flange  at  the  lower 
edge  of  such  tool,  against  which  the  operator 
may  rest  the  sole ;  78)  a  finger-rest.  All  of 
these  elements  are  olo.  Burnishing  tools  have 
been  emploved  for  finishing  off  the  edges  of 
boot  soles  from  time  immemorial,  and  the 
flange  or  ffuard  which  the  patentee  dignifies 
as  a  rest  for  the  face  of  the  sole  was  attachcKl 
to  the  old  hand  tools  before  the  invention  of 
burnishing  machines,  and  has  since  been  at- 
tached to  machines  operated  by  power,  as 
shown  in  patent  No.  28,181,  to  Ellas  T.  In- 
galls»  which  describes  a  reciprocating  tool 
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having  a  flange  or  guard,  called  in  the  pat- 
ent ''a  horizontal  lip,"  which  bears  on  tba 
face  of  the  sole.    It  may  be  true  that  Helms 
was  the  first  to  use  a  burnishing  tool  havinf^ 
a  fi^iard,   in  connection  with  a  finger-rest^ 
and  that  his  machine  is  probably  superior  to 
other  devices  of   like  design ;  but  as  all   of 
these  elements  were  old,  and  no  new  fane* 
tion  is  performed  by  the  combination,   it  is 
a  case  of  mere  aggregation,  which  it  is  well 
settled  is  not  patentable     The  Tayman  pat- 
ent shows  the  finger-rest  iL.  <Kt;tkection  witb 
a  cutter  for  trimming  the  edgt  of  the  sole, 
at  one  end  of  a  shaft,  at  the  other  end  of 
which  is  a  revolvinj^  bumiaJier,  to  which 
Tayman  did  not  see  fit  to  attach  his  finger- 
rest.    It  certainly  did  not  require  invention 
to  change  the  finger-rest  from  one  end  of  the 
shaft  to  the  other,  or  to  attach  it  to  a  recip- 
rocating instead  of  a  revolving  burnisher, 
both  being  old,  nor  does  it  add  to  its  impor- 
tance to  change  the  name  of  the  guard  or  lip, 
and  call  it  a  rest  for  the  face  of  the  sole. 

Undoubtedly  the  result  is  a  more  perfect 
machine,  but  it  is  simply  more  perfect  be- 
cause of  the  co-operation  of  a  greater  num- 
ber of  elements,  and  not  because  of  any  new 
function  performed  bv  the  combination. 
Counsel  for  the  plaintiff  has  made  a  most  in- 
genious argument  to  show  that  a  new  func- 
tion is  penormed  by  the  combination  in  de- 
termining the  tilt  or  slant  of  the  sole  by  the 
angle  required  of  the  edge  with  the  tread. 
But  that  is  rather  an  incident  to  the  opera- 
tion of  the  machine,  attributable  to  the  skill 
and  deftness  of  the  operator,  than  any  new 
and  distinct  function  belonging  to  the  ma- 
chine itself. 

If  any  separate  function  had  been  per- 
fomed  by  this  combination,  it  is  somewhat 
singular  that  the  patentee  did  not  call  atten- 
tion to  it  in  his  original  application,  or  until 
after  the  main  feature  of  his  patent  was 
shown  to  have  been  anticipated.  We  think 
that  this  patent  falls  within  the  many  rulings 
of  this  court  holding  that  a  mere  aggregation 
of  old  elements  in  a  new  relation  fi  not  the 
subject  of  a  patent.  Beekendorfer  v.  Faber, 
92  tr.  8.  847  m :  719]  ;  Pickering  v.  MeCSd- 
ImgK  104  U.  S.  810  [26 :  749] ;  SUjAenson  v. 
Brooklyn  C,  T.  R.  Co.  114  U.  8.  149  [29 :  58] ; 
Hendy  v.  Ooiden  State  A  M,  I.  TTorfct,  127  tJ. 
8.  870  [82:  207]  ;  Hailet  v.  Van  Warmer,  87 
U.8.  20  Wall.  853  [22:  241]. 

It  results  that  ifu  decree  ^  the  court  beiow 
^iemiaing  the  bill  muet  be  affirmed. 


PATRICK  MANNING,   Ptff.  in  Err., 

f>. 

GEORGE  WEEKS,  Warden  of  the  WucoH- 
BIN  State  Pbibon. 

(Seea  a  Baporter«8  ed.  004407.) 

Wieconein  law  as  toaete  of  officer  'de  facto— a^ 
<tf judge  de  facto,  when  valid, 

h  By  the  laws  of  Wlsoonstn,  the  offlolal  acts  of  an 
officer  de  /ooto  are  valid,  until  he  Is  ousted  from 
hisoiBoe. 

Nora.— jieCf  of  de  facto  oJHeer;  when  vaMd,  8es 
note  to  HusMV  v.  Smith,  a-JUL 
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1  Id  Wisoonstn,  wbere  a  prtooner  waa  tried  and 
■eatenoed  by  a  judge,  who  was  a  Jadge  de  /oeto, 
the  oeate&oe  Is  valid;  and  neither  the  sentenoe 
nor  the  imprisonment  under  it  Is  a  violation  of 
the  Oonatltution  of  the  United  States. 

[No.  1607.] 
Suhmiaed  March  17,  1891.    Decided  Apnl  6, 

1891. 

PI  ERROR  to  the  Supreme  Court  of  the  State 
of  WisooDsin  to  review  a  judgment  of  that 
eoart  denying  to  Patrick  Manning  a  writ  of 
habeas  corpus  to  discharge  him  from  the  cus- 
tody of  the  Warden  of  the  State  Prison  under 
a  sentence  of  the  Municipal  Court  for  Ashland 
County.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meeere.  Rablee  ▲.  Cole  and  William  W. 
(fKetfe  for  plaintiff  in  error: 

No  brief  for  defendant  in  error. 

Mr,  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  a  writ  of  error  to  review  a  judg- 
ment of  the  Supreme  Court  of  the  State  of 
Wisconsin,  denying  to  Patrick  Manning  a 
writ  of  habeas  corpus  to  Jischarge  him  from 
IMS]  the  custody  of  the  Warden  of  the  State  Prison 
ui^er  a  sentence  of  the  Municipal  Court  for 
Ashland  County.  76  Wis.  865.  The  case 
I  was  this : 

By  the  Statute  of  Wisconsin  of  1889,  chap. 
M,  g  1,  **  A  Municipal  Court  for  the  City  and 
County  of  Ashland  is  hereby  established, 
under  the  name  of  the  Municipal  Court  for 
Ashland  County, "  which  **  shall  be  a  court  of 
recOTd,  have  a  clerk  and  a  seal,"  and  ''may 
exercise  powers  and  jurisdiction  equal  to, 
and  concurrent  with,  the  Circuit  Court  of 
Ashland  County,  in  all  cases  of  crimes  and 
misdemeanors  arising  in  said  county,  except 
mtmler  and  rape, "  brides  other  jurisdiction, 
criminal  and  civil. 

By  §  4,  **  The  qualified  voters  of  the  County 
of  Ashland  shall,  on  the  first  Tuesday  in 
April,  1880,  and  on  the  first  Tuesday  of  April 
every  fourth  year  thereafter,  elect  a  suitable 
person  to  the  office  of  judge  of  said  municipal 
court,  to  be  called  municipal  Judge,  who 
shall  hold  his  office  for  the  term  of  four  years 
from  the  first  Monday  in  January  next  suc- 
ceeding his  election,  and  until  his  successor 
ihall  M  elected  and  qualified."  ''Whenever 
a  vacancy  shall  happen  in  the  office  of  said 
lodge,  the  governor  shall  fill  such  vacancy 
by  appointment.  The  person  so  appointed 
shall  hold  the  office  until  his  successor  shall 
be  elected  and  qualified." 

By  §  11,  "This  Act  shall  take  effect  and 
be  in  force  from  and  after  its  passage  and 
publication. "  It  was  approved  by  the  gover- 
nor March  14,  and  published  March  15,  1889. 
The  first  election  of  judge  of  the  Municipal 
Court  for  Ashland  County  was  held  on  April 
2,  1889,  when  L.  A.  Calsins  was  elected  for 
the  term  of  four  years  beginning  the  first  Mon- 
day of  January,  1890 ;  and  on  April  4, 1889, 
the  governor  appointed  him  juage  of  that 
ooort  *for  the  term  ending  the  flnt  Monday 
of  Janoaiy,  1890." 
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In  that  court,  held  by  said  Calkins  as 
judge,  the  petitioner  was  in  Aueust,  1889, 
charged  with  manslaughter,  tried  and  con- 
vict^ in  October,  and  sentenced  on  Novem- 
ber 9,  1889,  to  imprisonment  at  hard  labor 
in  the  state  prison  for  three  years,  and  was 
held  by  the  Warden  under  that  sentence. 

It  was  contended  in  his  behalf  that,  at  the 
time  of  his  trial  and  sentence ,  there  was  no  [606] 
such  court  in  existence  as  the  Municipal  Court 
for  Ashland  County;  that  the  governor  had 
no  authority  to  appoint  a  judee  of  that  court 
before  the  first  Monday  of  January,  1890; 
that  before  that  date  there  was  no  judge,  de 
jure  or  dejacto,  of  that  court ;  that  the  court 
which  tried  and  sentenced  him  had  no  juris- 
diction; and  that  he  had  been  deniea  the 
equal  protection  of  the  laws,  and  deprived  of 
his  liberty  without  due  process  of  law,  in 
violation  of  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States. 

The  Supreme  Court  of  Wisconsin,  as  ap- 
pears by  its  opinion  delivered  in  a  similar 
case  decided  at  the  same  time,  and  referred 
to  in  its  opinion  in  this  case,  denied  the  writ 
of  habeas  corpus  because,  assuming  that  the 

fovemor  had  no  authority  to  make,  when  he 
id,  the  appointment  of  Calkins  as  judge  of 
the  Municipal  Court  for  Ashland  County, 
yet  that  court  was  established  and  In  legal 
existence  from  and  after  the  publication  of 
the  Statute  of  1889,  chap.  94,  on  March  15, 
1889,  and  by  the  law  of  Wisconsin, as  declared 
in  a  long  series  of  decisions,  it  was  a  settled 
rule  that  "  if  the  office  has  been  lawfully  es* 
tablished,  and  a  person  exercises  the  functions 
thereof  by  color  of  right,  but  whose  election 
or  appointment  thereto  is  illegal,  his  official 
acts  therein  cannot  be  successfully  attacked 
in  collateral  proceedings,  but  in  all  such  pro- 
ceedings will  be  validand  binding  until  the 
officer  Is  ousted  by  the  judgment  of  a  court 
in  a  direct  proceeding  to  try  his  title  to  the 
office ;"  and  that  Calkins,  at  the  time  of  the 
proceedings  against  the  petitioner,  was,  "at 
least,  juoge  de  facto  of  such  court."  Be 
Burke,  76  Wis.  857,  868. 

The  cases  cited  fully  support  that  position. 
See  especially  i2^  Boyle,  9  Wis.  264 :  Dean  v. 
Qleaeon,  16  Wis.  1 ;  Ohicagp  d  N.  W.  B.  Oo, 
V.  Lanidale  County,  56  Wis.  61^?  Tcrty  v. 
Paine,  62  Wis.  154. 

It  must  therefore  be  taken  as  conclusively 
settled  that  by  the  law  of  Wisconsin,  at  the 
time  of  the  trial  and  sentence  of  the  peti- 
tioner, the  court  in  which  he  was  tried  and 
sentenced  was  a  court  dejure,  and  the  judge 
who  tried  and  sentenced  him  was  at  least 
judge  de  facto,  and  the  sentence  itself  was  %W\ 
yalid ;  and  there  is  no  ground  on  which  this 
court  can  hold  that  sentence,  or  the  imprison- 
ment under  it,  to  be  a  violation  of  the  Con- 
stitution of  the  United  States.  Nartofh  v. 
ShOtm  County,  118  U.  S.  425  [80 :  17^  ;  Be 
OraJum,  188  U.  8.  461  [84:  10511 ;  iWvin 
y.  MeCaU,  189  U.  8.  449  [80 :  219]. 

JudfimerU  <^fflrmed» 
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In  &  matter  of  JOSHUA  K.  INGALL8 


flBae  &  a  B0pore0r%  6d.  648,  640). 

AppUeati(m  fcr  a  wii  qf  $rroT,  whmi  am  be 
made  to  the  eaurt 

An  application  for  a  writ  of  error  win  not  be 
entertained  by  the  oonrt  In  aeKion,  except  when 
a  Justice  thereof,  npon  oonslderatton  of  the 
record,  deems  It  proper  under  speolal  otroum- 
•tances  to  Indorw  thereon  a  request  tluit  coun- 
sel be  permttted  to  proceed  In  that  way. 

Suhmitted  March  16,  1S9L    Decided  Monk  MS, 

1S91. 

ON  PBTTriON  for  a  writ  of  error.    B^ 
fused. 
Mr,  De  Lagnel  Berier  for  petitioDert. 
Mr.  Geo.  w.  Van  Sljrek  in  oppodtioD. 

Fuller,  Oh.  J.: 

This  is  an  application  for  a  writ  of  error 
made  to  the  court  in  session,  under  the  appre- 
hension on  the  part  of  counsel  that  it  was  di- 
rected to  be  so  presented.  We  have,  therefore, 
considered  It,  with  the  result  that  the  writ 
must  be  denied.  Dale  Tile  Affg,  Co.  y.  Eifatt, 
125  U.  8.  46  [81:688];  The  Walter  A.  Wood  Co. 
T.  Skinner,  ante  p.  198. 

We  wish  it  to  be  distinctly  understood  that 
in  future  no  such  application  will  be  enter- 
tained, except  when  a  Justice  of  this  court, 
upon  consideration  of  the  record,  has  deemed 
it  proper  under  special  circumstances  to  indorse 
thereon  a  request  that  counsel  be  permitted  to 
proceed  in  that  way. 

WrUr^^ued 


FLORBNCB  8.  FOWLER,  Admx.,  Appi., 

ROBERT  HAMILL. 

(See  &  a  Reporter's  ed.  6M,  8B0.) 

Ftnatdeeree—appealpaperemtuii  beJUed  within 
two  peon, 

L  A  decree  dlsmlsslnff  a  bill  with  oosis  Is  a  final 
decree,  although  the  oosIs  be  afterwards  taxed 
and  decree  entered  for  the  oosta 

&  Where  the  papen  oo  appeal  were  not  Hied  In 
the  circuit  court  within  two  years  after  the  final 
decree,  the  appeal  Is  not  taken  In  time. 

[No.  4.1 
Argued  March  SI,  1891.    Decided  AprU  IS, 

1S91. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern 
District  of  New  York  dismissing  a  suit  in 
equity  to  restrain  the  infringement  of  letters- 
patent  Diemimed. 
The  facts  are  stated  in  the  opinion. 
Meeere.  J.  E.  Hindon  Hjrae*  FVe 
Bette  and  TTm  &  Beaman  for  appellant. 


Non.— IflM 
which  appeal 
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or  $itdatHenl%  /rom 
to  Oibbons  y.  Ogden, 


The  court  declined  to  hear  furtlier 
ment 
Mr.  Howard  A.  Sperrp  for  appeUea. 

Fuller,  Oh.  J.: 

Fowler,  deceased,   claimed  as  haying   bj 
assignment  become  the  owner  of  all  the  in- 
terest of  one  McClosky  in  the  subject  matter 
of  this  suit,  and  in  certain  letters-patent,   in 
respect  to  which  the  bill  heiein  was  filed  bj     (^ 
McClosky  against  Hamill.    A  decree  dismias- 
ing  the  biliwaa  entered  in  the  cirouit  court 
on  April  21,  1888.    Judcrment  for  coeU  wms 
rendered  June  16,  1888.   "^he  record  does  not 
show  the  judgment  of  June  16,  but  the  peti- 
tion for  appMl  states  that  *'on  the  2l8t  dmj 
of  April,  lw8,  a  decree  was  made  in  said  aoit 
and  duly  entered,  whereby  it  was  ordered, 
adjudged  and  decreed  that  the  said  bill  of 
complaint  be  dismissed,   and  that  the  said 
McClosky  pay  to  the  aboye-named  respondent 
the  costs  of  said  suit,  to  be  taxed,  and  there- 
upon the  said  costs  were  taxed ;  and  on  the 
16th  day  of  June,  1888,  the  final  decree  wma 
entered  in  said  cause,    including  judgment 
for  the  amount  of  said  costs  as  taxed,  and 
execution  was  duly  issued  for  said  costs,  etc  " 

The  application  for  the  alloMance  of  an 
appeal  was  dated  June  15,  and  the  appeal 
allowed  June  16,  1885.  The  citation  was 
signed  June  16  and  the  appeal  bond  executed 
June  17,  1885.  The  petition  for  an  allow- 
ance  of  appeal  a&d  the  citation  were  filed  in 
the  circuit  court  June  10,  and  the  appeal 
bond  June  17,  1885. 

The  final  decree  was  that  of  April  21,  1888. 
and  the  appeal  was  not  taken  in  time.  Key. 
Stat,  a  1008 ;  Sileby  y.  Foote,  61  U.  S.  20  How. 
290  [15:  822].  And  had  the  Judgment  for 
costs  of  June  16,  1888,  been  the  final  decree, 
still  the  result  must  be  the  same,  as  the  papera 
on  appeal  were  not  filed  in  the  circuit  court 
within  two  years  thereafter.  Credit  Cb.  ▼ : 
Arkaneae  Cent,  B.  Oo,  128  U.  S.  258  [9lt. 
448].     The  appeal  muet  therrfore  be  ditmmed. 


SELHA,  ROME  AND  DALTON  RAIL- 
ROAD COMPANY,  Appi., 
e. 
UNITED  STATEa 

<Bee  B.  O.  Beporter*s  ed.  MMMai 

Ad  of  March  S,  ISn^-maa  eerviee  in  Ovftfed^ 
erate  Statee—burden  af  proof— eUsim  againet 
United  8tatee—whai  muet  be  ehown. 

L  Bgr  the  Aot  of  Maroh  8, 187T,  onking  approptla- 
tkms  tor  mall  senioe  performod  In  Confedetmta 
States,  Ooncren  Intended  to  proride  fdr  the  paj- 
ment  of  only  such  olalmt  as  eppeered  not  to  hare 
been  paid  by  the  Confederate  goyenunent. 

t,  Ooelsnotentltled^bytoroeoftheAotof  Maroh 
a,  1077,  to  judgment,  upon  proof  of  sanrtoes  leo* 
d«red  by  him,  without  atoo  showing  thet  hit 
olalm  was  not  paid  by  the  Oonf  ederste  goyem- 
meot;  the  burden  Is  not  oo  the  United  Ststas  to 
show  such  payment. 

a  niat  plaintiff  was  carrying  the  bmUs  for  the 
Oonfedente  goyemment  when  the  Ooofedetate 
Acts  of  18S1  and  1881  were  passed  proyldlog  e 
fund  for  the  payment  of  postal  sertloe,  requlrss 

iai9  t*.  & 
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ttatliliebamhM  not  been  |Mad,ta 
•gataft  the  Untfetd  Stalea. 

•C  proof  net  oo  the  panon  who 
hii  0M»  tj  a  ptfUoular  teo( 
poonlterty  wtthtn  hit  knowledfti 
be  l0  mppaeed  to  be  ooynJMnt. 

J'M.^/m  Aikmed  b9  m  divided 
tfaral  7,  1497.  Hehearing  granted 
MM.  1887.  BHsrgued  March  MS,  86, 
DtMed  AprU  1$,  1891. 
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from  a  Jodgmciit  of  the  Ooort  of 
dSim Wag  a  claim  for  mail  tervioe 
is  Alahami.     AJfrmed. 
•  are  lUted  lo  the  opioion. 
G«orM  A.  Klii0  and   IFai.   W. 
f or  appcUant 


dalirerad  the  opinion 


pUiotiff.  tbeSelma,  Rome  and  Daltoo 
i^lroad  Company,  teekt  in  this  action  to 
f«coT«rUiesamofu,915.80,  whi<^  ia  alleged 
to  b»  the  bftlance  due  on  a  written  contract 

Jaly  10th,  1858.  between  the  United 
•nd  the  Alabama  and  Tenneaeee  Rivera 
B^lrood  Company,  an  Alabama  corporation, 
vWvcby  that  oorpOTation  was  to  receive  for 
tia— yialing  the  mail  between  Selma  and 
Taladega.  la  that  State,  the  sum  of  $13,000 
per  year,  payable  quarterly,  for  the  term 
coaflwDcittg  JuIt  1.  1858,  and  ending  May 
sua*  180.  By  that  contract  the  Postmaster- 
was  ainhoriied  to  dispense  with  the 
rioe  entirely,  if  required  by  the  public 

allowing  one  month's  extra  par 
npon  the  amoont  deducted.  The  Unitea 
SsatM  dispates  iu  liability  to  the  plaintiff 
fa  any  sun  whatever. 

The  Alabama  and  Tennessee  Rivers  Rail- 
cnnd  Company  performed  the  services  re- 
mind bv  the  above  contract  up  to  the  81st  of 
Xny.  1861.  on  which  day  the  mail  service  on 
tea  road  was  disoontinoed  by  the  Postmaster- 
Ooncral  of  the  United  States ;  and  such  serv- 
lot  paased.'  on  and  after  Jane  1,  1861,  under 
tke  direct  control  ot  and  was  puformed  by 
tks  fmilroad  company  for,  the  Confederate 
jowannaent 

By  an  Act  of  the  Confederate  Congress,  ap- 
pcovvd  Augwt  80.  1861,  enUUed  ^An  Act 
to  C6llect  for  Distribution  the  Moneys  Re- 
amlning  in  the  Several  Post  Offices  of  the 
Confederate  States  at  the  Time  the  PosUl 

ss  Taken  in  Charge  by  Said  Govern- 
*  it  waa  provided :  *g  1.  That  it  shall 
be  ths  doty  of  the  postmaster-general  to  col- 
lect all  moneys  doe  from  the  several  post- 
nuitws  within  the  Confederate  Statea.  and 
which  they  had  not  paid  over  at  the  time  the 
-ConiederaU  States  took  the  charge  <rf  the 
postal  ssrrios,  and  the  several  postmasteis 
•re  hsitihy  reqaired  to  account  to  the  general 
poet  oAoe  of  this  government  under  vSt  same 
mica.  rMulationa  and  penalties  that  were 
pnaaibed  by  the  law  under  which  said 
wonays  were  received.  %  %  The  moneys  so 
Tfoslved  shall  bs  kept  separate  and  distinct 
fmm  the  other  funds  of  the  post  office  depart- 
«nsnt»  asd  shnll  oonstitute  a  fund  for  the  prv 


raia  payment  of  claims  for  postal  service 
which  accrued  before  the  postmaster- general 
took  charge  of  the  postal  servicw  in  the  States 
respective! V  comprising  this  Confederacy,  as 
may  hereafter  be  provided,  8  3.  It  shall  be 
the  duty  of  the  postmaster -general  to  make 
proclamation  that  all  persona  who  are  citiiens 
of  the  Confederate  States  of  America,  and 
who  may  have  rendered  postal  service  in  any 
of  the  Statea  of  this  Coiuederacy,  under  con- 
tracts or  appointments  made  by  Uie  United 
States  government  before  the  Confederate 
States  government  took  charge  of  such  serv- 
ice, shal]  present  their  claims  to  this  depart- 
ment, verified  and  established  according  to 
such  rules  as  he  shall  prescribe,  bv  a  time 
therein  to  be  set  forth,  not  less  than  six 
months,  and  requiring  the  claimant  to  state, 
under  oath,  how  muoi  has  been  [paid]  ana 
the  date  of  such  payments  on  sccount  of  the 
contract  or  appointment  under  which  said 
claim  occurrea,  and  what  fund  or  provision 
has  been  set  apart  or  made  for  the  fuither  pay- 
ment of  the  whole  or  any  portion  of  the  bal- 
ance of  such  claim  by  the  government  of  the 
United  States  or  of  any  of  the  States ;  and 
they  shall  also  state,  on  oath,  whether  ther 
penormed  fully  the  service  according  to  their 
contracts  or  appointments  during  the  time  for 
which  they  claim  pay,  and.  if  not,  what  par- 
tial service  they  did  perform,  and  what  de- 
ductiona  have  been  made  from  their  pay,  so 
far  as  thev  know,  on  account  of  any  failure, 
or  partial  failure,  to  perform  such  service; 
ana  the  posmaster-general  shall,  as  soon  as  he 
shall  have  collected  such  moneys  from  said 
postmasters,  and  ascertained  the  amoimt  of 
claims  against  the  post  office  department,  and 
the  amount  received  respectively  by  the 
claimants  as  aforesaid,  ana  the  provision,  if 
any,  for  future  payment,  make  a  report  of 
the  same,  so  thst  future  action  may  b«  taken 
thereon  as  reapecta  the  distribution.  ^  ^ 
All  claims  for  postal  service  required  to  be 
presented  by  tnis  bill  shall  be  barred  as 
againstthis  fund  unless  presisnted  within  six 
months  after  the  proclamation  of  the  post- 
master-general shall  have  been  made." 

By  another  Act  of  the  Confederate  Coogreas» 
approved  September  87,  1868,  entitledT^'An 
Act  to  Provide  for  the  Payment  of  Sums  As- 
certained to  be  Due  for  PosUl  Service  to  Citi- 
aens  of  the  Confederate  States  by  the  Post- 
master-General,"  it  was  proTided:  *'The 
Congress  of  the  Confederate  Statea  of  America 
do  enact,  Tliat  the  postmaster- general  of  the 
Confederate  States  do  proceed  to  pay  to  the 
several  persons,  or  their  lawfully  authorised 
agents  or  representativea,  the  sums  respec- 
tively found  due  and  owing  to  them  for 
postal  service  rendered  in  any  of  the  States  of 
this  Confederacy  under  contracts  or  appoint- 
ments made  by  the  United  Sutcs  government 
before  the  Confederate  States  government  took 
charge  of  such  service,  ss  the  said  sums  have 
been  credited  and  ascertained  by  him  under 
the  provisions  of  an  Act  entitlea  '  An  Act  to 
Collect  for  Distribution  the  Moneys  Remain- 
ing in  the  Several  Post  Offices  of  the  Confed- 
erate States  at  the  Time  the  Postal  Service  waa 
Taken  in  Charge  by  Said  Government,  *m>- 

K roved  the  thirtieth  day  of  August,  1861 ; 
ut  the  sums  authorisea  by  thia  Act  to  be 
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paid  are  only  the  balances  found  due  after  all 
proper  deductions  shall  have  been  made  on 
account  of  previous  payments  made  by  the 
United  States,  or  any  of  the  States,  or  of 
available  provisions' made  in  whole  or  in 
part  for  such  pavment  by  said  government, 
or  of  any  of  the  States,  and  after  making  all 
proper  deductions  for  failures  or  partial  fail- 
ures to  perform  the  service  according  to  their 
several  contracts  or  appointments  during  the 
time  for  which  they  claim  pay :  Pranded, 
That  the  provisions  of  this  Act  shall  only 
extend  to  loyal  citizens  of  the  Confederate 
States." 

The  Congress  of  the  United  States,  bv  Joint 
Resolution,  passed  March  2,  1867,  prohibited 
the  payment  of  any  account,  claim  or  demand 
against  the  government  to  any  person  not 
known  to  have  been  opposed  to  the  rebellion 
and  in  favor  of  its  suppression.  14  Stat 
571.  This  Resolution  was  carried  forward 
into  section  8480  of  the  Revised  Statutes, 
wnich  provides:  "It  shall  be  unlawful  for 
any  officer  to  pay  any  account,  claim  or 
demand  against  the  United  States  which  ac- 
crued or  existed  prior  to  the  18th  day  of 
April,  1861,  in  ravor  of  any  person  who 
promoted,  encouraged  or  in  any  manner  sus- 
tained the  late  rebellion,  or  in  favor  of  any 
person  who  during  such  rebellion  was  not 
known  to  be  oppo^  thereto,  and  distinctly 
in  favor  of  its  suppression ;  and  no  pardon 
heretofore  granted,  or  hereafter  to  be  granted, 
shall  authorize  the  parent  of  such  account, 
claim  or  demand,  until  this  section  is  modi- 
fled  or  repealed.  But  this  section  shall  not 
be  construed  to  prohibit  the  payment  of 
claims  founded  upon  contracts  made  by  any 
of  the  departments,  where  snch  claims  were 
assigned  or  contracted  to  be  assigned  prior  to 
the  first  day  of  April,  1861,  to  the  creditors 
of  such  contractors,  loyal  citizens  of  loyal 
States,  in  payment  of  debts  incurred  prior  to 
the  first  day  of  March,  1861." 

By  an  Act  of  the  Legislature  of  Alabama, 
approved  February  8, 1867,  the  consolidation 
of  the  Dalton  and  Jacksonville  Railroad 
Company  and  the  Georgia  and  Alabama  Rail- 
road Company,  corporations  of  Georgia,  with 
the  Alabama  and  Tennessee  Rivers  Railroad 
Company,  under  the  name  of  the  Selma, 
Rome  and  Dalton  Railroad  Company,  was 
ratified,  and  the  consolidated  Company  in- 
vested with  all  the  rights,  functions,  powers 
and  privileges  of  the  Alabama  and  Tennessee 
Rivers  Railroad  Company. 

The  petition  alleffes  that  neither  the  plain- 
tiff nor  anyone  for  it  ever  received  payment 
for  services  rendered  under  the  above  contract, 
during  the  period  from  January  1,  1861,  to 
May  81,  1861,  inclusive,  except  a  small 
amount  (found  by  the  court  below  to  be  (95.  • 
19),  or  any  compensation  for  the  discontinu- 
ance of  that  contract  For  ^e  reasons  set 
forth  in  the  opinion  of  the  Court  of  Claims 
in  Bkmnt  v.  United  Statei,  21  Ct.  CI.  274, 
this  action  was  dismissed. 

The  present  suit  is  based  upon  a  clause 
in  the  Act  of  Congress,  approved  Mard^  8, 
1877,  making  appropriations  for  sundry  civil 
expenses  of  the  government  for  the  fiscal  year 
ending  June  80,  1878.  19  Stat  844,  862, 
chap.  105.    No  right  is  asserted  to  recover 
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independently  of  that  Act.  Hie  cIsok  k 
question  provides:  "That  the  sum  of  tint 
hundred  and  seventy-five  thousand  dolkii^ 
or  so  much  thereof  as  may  be  neceawy,  li 
appropriated  to  pay  the  amount  due  to  aiQ 
contractors  for  nutil  service  performed  is  tti 
States  of  Alabama,  Arkansas,  Floridi,  G6» 
gia,  Kentucky,  Louisiana,  Mississippi,  ID^ 
souri.  North  Carolina,  South  Carolina,  Tea^ 
Tennessee,  Virginia  and  West  Yininia  li 
the  years  eighteen  hundred  and  finj-iiiL 
eighteen  hundred  and  sixty,  eighteen  hmidiil 
and  sixty-one,  and  before  saia  States  rao» 
tively  engaged  in  war  against  the  Umi 
States;  and  the  provisions  of  section  thm 
thousand  four  hundred  and  eighty  of  Reriai 
Statutes  of  the  United  States  shall  not  be » 
plicable  to  the  payments  herein  anthorini. 
Provided,  That  anv  such  claims  whidi  biie 
been  paid  by  the  Confederate  States  gofOh 
ment  shall  not  again  be  paid.* 

We  have  seen  that  by  the  Act  of  tibe  0» 
federate  Congress  of  August  dOtb,  1861,  p» 
vision  was  made  for  the  collection  from  poiU 
masters  within  the  Confederate  States  oi  ill 
moneys  due  from  them  and  not  paid  ov«  ti 
the  United  States  at  the  time  the  imome- 
tionary  government  took  charge  of  tibe , 
service  within  the  territory  subject  feoits< 
trol ;  the  sums  so  collected  to  conatitats  ■ 
separate  and  distinct  fund  f or  tiie  fw  MM 
payment  of  claims  against  the  Unitea  8MH 
for  postal  service  accruing  before  theeoilN] 
of  that  service  was  aawnmed  bj  the  OoifltfV' 
ate  States. 

And,  by  the  Confederate  miitiwut  d 
September  27,  1862,  the  mon^jB  ao  eolkeMi 
were  directed  to  be  used  in  paving  *to  kjri 
citizens  of  the  Confederate  States*  kafW 
unpaid  claims  for  postal  services  lendoed  ■ 
any  of  the  Confederato  Statei  *iiiidv  00 
or  appointments  made  by  the  United 
government  before  the  Confedeiate 
ffovemment  took  charge  of  sach  sorTleB.*  ft 
IS  not  disputed  that  tiie  claim  tae  hi 
is  of  the  class  for  the  pavment  of  wfclc^i 
Confederate  enactment  ox  1862  made 
ioni  It  is  stated  in  BiowU  t. 
21  Ct  CI.  274,  279,  that  9602,017.11  im 
paid  out  by  the  Confederate  soiauMg^ 
under  the  above  Acts  of  1861  aiM  1811^  M 
to  whom  did  not  appear.  Id  the  pmwnf  ag 
no  such  fact  appears.  Nor  does  it  iMitf 
by  direct,  positive  proof  in  this  CMi  "^ 
any  claims  of  tliat  character  were  ever  piH 
by  the  Confederate  government  lo  aayoML  ^ 

It  is,  however,  contended  bj  the  UiM 
States  that  the  Act  of  Mardi  t,  l877,«rinMI 
only  claims  that  appear  not  to  MMlitt 
paid  by  the  Confeaerate  gOTermawt  M 
contention  of  the  plaintiff  fa  that  It  li» 
titled  to  Judgment,  bj  force  of  HbtX  M 
upon  proof  of  services  rendered  br  it  vM 
the  United  States  shows,  alllrmauveiyjM 
ita  claim  waa  paid  by  this  Oonfbdeials  8MM 
government  These  contentions  rast  vMi 
radically  different  interpretations  of  ttsM 


of  1877.  We  are  of  opinion  that  .  . 
intended  to  provide  fdr  the  payment  of  ^ 
such  claims  as  appeared  not  to  faavehai 
paid  by  the  Confederate  govemment  k 
the  claims  described  in  that  Act  had  be«Ll 
the  date  of  ita  pasnge,  ootlawed  by  llaN 
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by  ezpren  eoActment  forbidding  their 
il«  ana  as  OoomM  must  be  presumed 
«Med  that  Act  with  knowledge  of 
Oonfedermte  legislation  of  1861  and  1868, 
cmonoi  believe  that  it  waa  intended  to 
.upon  the  United  States  the  burden  of 
j,  afBrmatiTely,  that  such  claims  had 
b  paid  by  the  Confederate  goyemment 
ooject  A  the  proTiso,  "thM  anr  such 
claiaa  which  have  been  paid  by  the  Confed- 
avmte  States  government  shall  not  anin  be 
pftid,*  waa  to  indicate  the  class  or   cases 
wbich  the  Act  embraced.    One  of  the  ob- 
Jecta  of  a  proviso  is  to  qualify  or  restrain  the 
gtciMfmlity  of  the  enacting  clause,  **or  to  ex* 
dude  some  possible  ground  of  mlsinterpre* 
talion  of  it  as  extending  to  cases  not  intended 
bj  the  Legislature  to  be  brought  within  its 
mtrriew.  '^  Minii  v.    United  8taUi,  40  U.  S. 
15  Pet,  4S8,  445  nO:  701,  799].    If  Congress 
kad    simply   declared — without  embodying 
tike    declaration    in   a   **  proviso"— that    all 
claima  of  the  kind  described,  not  previously 
p^d  by  the  Confederate  government,  should 
be  recognized  and  paid.  It  would  never  oc- 
c«ir  u>  anyone  that  the  United  States  assumed 
tbe  burden  d  showing  that  such  claims  had 
been   thus  paid.    The  Act  of  1877  was,  in 
4fleet«  an  invitation  to  all  having  claims  of 
the  cliM  described  in  it,  which  had  not  been 
paid  by  the  Confederate  States,  to  present 
thsm  for  payment  out  of  the  sum  appropriated 
by  it  for  that  purpose ;  leaving  those  seeking 
the  bmcflt  of  the  Act  to  show  that  their 
diaims  were  of  that  class.    Besides,  as  the 
fmtX  of  payment  or  nonpayment  by  the  Con- 
federate government  was  peculiarlv  within 
the  knowledge  of  the  claimant  or  within  his 

Ewer— if  in  the  power  of  anvone — to  estab- 
b,  it  may  well  be  supposed  that  Congress 
Intended  that  a  claimant,  as  a  condition  of 
payment  by  the  United  States,  should  show 
that  his  demand  belonged  to  the  class  for 
wkkh  the  Act  of  1877  provided.  But  there 
waa  BO  pnxrf  on  the  subject  by  the  plaintiff, 
nor  does  it  appear,  if  that  fact  were  mate- 
1  rial,  that  such  proof  was  impossible.  It  pre- 
pamd  the  case  and  went  to  a  hearing  upon 
tbe  theory  that  it  was  entitled  to  Juogment, 
apoQ  proof  simply  of  the  services  rendered, 
onles  the  United  Sutes  showed  that  the 
claim  in  suit  had  been,  in  fact,  paid  by  the 
Oonfederate  government.  We  cannot  accept 
tbat  interpretation  of  the  Act         $ 

If,  however,  the  burden  of  proof  was  on 
the  United  States  to  show  that  the  plaintiff's 
dain  had  been  paid  by  the  Confederste  gov- 
aiMBeot,  it  would  not  follow  that  the  plain- 
tur  is  entitled  to  Judgment.  Proof  of  the 
Coafedeimte  lecislation  of  1861  and  1868. 
ondar  which  **  loyal  dtisens  of  the  Confeder- 
ate Sutes*  were  a«ured  of  payment  out  of 
Booeya  balonginc  to  the  United  Sutea,  and 
ta  the  hands  of  its  appointees,  at  the  time 
the  Coafedsrala  government  assumed  control 
•f  the  postal  ssrrioe  within  the  country  over 
which  It  anrdwd  authority, —which  moneys 
the  Confederate  govvmment  undertook  to 
oolleot  for  distribution  among  those  loyal  to 
h,— in  connection  with  the  fact  that  when 
Iha  Oonteisfata  Acta  of  1861  and  1868  were 

rnd  the  plaintiff  waa  carrying  the  mail 
the  Contstlsnits  govanunent*  and,  thaia- 
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fore,  was  in  a  position  to  enjoy  the  benefit  of 
its  legislation,  made  a  prima  fkcie  case 
which  required  the  plaintiff  to  disclose  such 
facts  as  were  peculiarly  within  its  knowl- 
edge, and  thereby  make  some  showing  that 
its  claim  had  not  been  paid ;  a  fact  negative 
in  form,  but  capable  of  proof  afllrmatTve  in 
its  nature  by  the  party  who  knew,  or  could 
easily  ascertain,  the  truth  of  the  case.  While 
the  general  rule  is  that  the  burden  of  proof 
is  where  the  pleadings  place  it,  namely, 
upon  the  party  against  whom  judgment  must 
ffo,  if  no  evidence  whatever  is  Introduced, 
Its  application  is  often  affected  by  cireum- 
stanoes.  **  From  the  very  nature  of  the  ques- 
tion in  dispute,*  says  Mr.  Best,  "all,  or 
nearlv  all,  the  evidence  that  could  be  ad- 
duced respecting  it  must  be  in  the  possession 
of,  or  be  easily  attainable  by,  one  of  the 
contending  parties,  who  aocoraingly  could 
at  once  put  an  end  to  litigation  bv  produc- 
ing that  evidence ;  while  requiring  his  adver- 
sary to  establish  his  case,  because  the  affirm- 
ative lay  on  him,  or  because  there  was  a 
presumption  of  law  against  him,  would,  if 
not  amounting  to  injustice,  at  least  be  pro- 
ductive of  expense  and  delav.  In  order  to 
prevent  this,  it  has  been  establ  ished,  as  a  gen  - 
eral  rule  of  evidence,  that  the  burden  of  proof 
lies  on  the  person  who  wishes  to  support  his 
case  bv  a  particular  fact  which  lies  more  pe- 
culiarly within  his  knowledge,  or  of  which 
he  is  supposed  to  be  cognizant*  Principles 
of  Evidence,  g  874:  1  OreenleaTs  Ev.  §  79; 
Starkie  on  £v.  689.  The  boiiks  of  account 
kept  by  the  Alabama  and  Tennessee  Riven 
Railroad  Company,  or  someone  connected 
with  that  corporation  while  it  was  serving 
the  Confederate  government,  might  throw 
light  upon  the  question  of  payment.  The 
presumption  is  that  the  plaintiff  has  posses- 
sion of  those  books,  and  that,  in  connection 
with  the  evidence  of  those  who  kept  them, 
they  would  disclose  whether  the  original  con- 
tractor had  or  had  not  been  paid  by  the  Con- 
ferate  government  out  of  the  moneys  of  the 
United  sutes  which  it  appropHatec}.  It  did 
not  produce  them.  Ana  there  is  no  finding 
inconsistent  with  the  presumption  tl^  it  was 
entirely  within  its  power  to  show,  if  sucli 
were  the  fact,  that  its  claim  had  not  been  paid 
by  the  Confederate  government.  So  that  the 
reasonable  inferenco  from  the  facta  found- 
assuming  that  the  burden  of  proof  was  upon 
the  United  SUtes— is  that  the  plaintiff's 
claim  was  not  of  the  class  for  thepayment  of 
which  Congress  legislated  in  1877. 

It  appears  from  the  finding  of  facts  that 
shortly  after  the  passage  of  Uie  Act  of  1877 
the  Secretary  of  the  Treasury  issued  an  order 
that  no  payments  be  made  out  of  the  appro- 

griation  of  $876,000  until  all  claims  covered 
y  the  terms  of  the  Act  should  be  received 
and  adjusted,  and  that  if  tbe  appropriation 
proved  to  be  insufficient  to  pay  all  so  adjust- 
ed, they  should  be  paid  vro  rote.  In  oonse- 
quence  of  that  ofder  no  cuaims  were  adjusted 
within  two  years  after  tbe  date  of  that  Act, 
and  the  appropriation  waa  oovered  into  tbe 
treamiry  under  tbe  requirement  of  the  fifth 
section  of  the  Legislative,  Execntiva  and 
Judicial  Appropriation  Act  of  June  80»  1874. 
18  Stat  86,  £^.  818.    Wbathar.  and«  thsas 
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circumstances,  a  claimant  under  the  Act  of  TN  ERROR  to  the  Sopreme  Oomt  of  tk 

1877  could  maintain  a  suit  in  the  Court  of  X  District  of  Columbia  to  reTiew  a  JadgBci 

Claims  against  the  United  States,  without  for  plaJntiff  for  damages  for  persoou  iofuik 

further  legislation  by   Congress,  or  without  by  the  negligent  management  of  dftfendiiif 

a  new  appropriation,  is  a  question  which,  steamboat.    AffirvMd. 

in  yiew  of  the  disposition  of  the  case  upon  The  facts  are  stated  in  the  opiiiloo. 

other  grounds,  we  have  not  deemed  it  neces-  Meurt.  Nathaniel  WfliMm  and  Wallfi 

sary  to  consider.  D.  David^^  for  plaintiff  in  error: 

Jud(/ment  affirmed.  The  happening  of  an  accident  is  not  priai 

fade  evidence  of  negligence. 

8toke9  7.  6altarukai,99  U.   8.  IS  Ftt.  181 

(10:115);  NewJenni  B,  d  Tran§p.  (h.  7.M 

INLAND   AND  SEABOARD  COASTING  lard,  89  U.  S.  22  Wall  8S0  (22:879);  1%$  dt 

COMPANY,  Piff.  in  Err.,  ttf  Panama,  101  U.  8.  488  (25:1085);  F^iuimL 

9.  wnia  Oo.  y.  Bav,  102  U.  a  456   96^4; 

THOMAS  H.  TOLSON,  Admr.  Shearm.  &  Redf.  Neg.  8  W«.  ^ 

It  is  error  to  assume  the  existenoe  of  fidi 
(See  8.  a  Beporter*B  ed.  fiSl-600.)  which  there  is  no  evidence  tending  to  nron. 

Midiigan  Iru.  Bank  w.  EUbrtd,  76  U.  &  I 
Aetian  for  perianal  injury— imlrueUm  tajurp  Wall  558  (19:767);  Ward  ▼.  Vniied  Aste,fl 
—^negligence  of  steamboat— approaching  a  U.  8.  14  WalL  28  (20:792);  Qoodmati  ? .  ff> 
wTiarf— contributory  negligence,  question  for  mands,  61 U.  S.  20  How.  859  MMS);  OiUld 
jvry— burden  cf  proof— when  contributory  States  v.  BreiUing,  Id.  252  (900);  indtanaM 
negligence  U  no  defense— quaUjkation  qf  wit-  A  8t,  L,  B.  Co.  v.  Hor^,  98  U.  8.  299  (8840% 
ness—plaee  of  injury,  sqfety  qf.  Thomp.  Trials.  S  2295. 

Defendant  hao  neither  time  nor  opportmilf, 
L   lo  an  aotion  for  personal  tnjarles,  an  instnio-  in  the  exercise  of  ordinaiy  care  and  pmrtcaoj 
tioo  to  the  Jury  oaOing  their  attention  to  the  ef-   to  avoid  the  injury. 

feet  of  plainturs  shook  and  pain  on  his  ability  to  ButterJiM  v  Forrester,  11  '^•^^  60-  Desia 
S!ll*^®?*^.T^'**!^?i*°**  ***!?' ""i!!?^*^  ▼•  -*'«'*».  lO  Mees.  &  W.  646:  BadUyy.Lm^ 
^^^lix^^^tl^x^J^S^r^^^J^  d^dbN.W.B.  Co.  l^^l  A^Toi  Tik  % 
r„^S??^d^??ut!^it?^^^^^^^  Thomp.  Neg.  1104.  1165. 

io  the  Judffe^s  autbority.  M^mts    C    G    CoIa  and  A.  A. 

Z.   When  a  steamboat  on  a  oahndayand  in  smooth   #«rlJ!5L!:^X\  «t' Jit^t^ 
water  is  thrown  with  auoh  foroe  against  a  wharf   ^^^  defendant  in  error. 

properly  built  as  to  tear  up  some  of  the  planks  of  .^      r  -^.     ^          j  ii        j  ^•^        ti    ^ 

th.^  flooring,  this,  if  unexplained,  is  prima  faoie  -*"*•  •'««»««  Gray  deliTered  tlM  OpilUOiV 

evidenoe  of  negligenoe  on  the  part  of  her  agents  ^^  court : 

in  making  the  landing.  This  was  an   action    brought   Hard  U, 

«.    Approaching  a  wharf  with  a  steamboat  in  suoh  1^84,  by  Tolson  against  the  Ciland  and  &» 

manner  and  with  suoh  want  of  supervision,  as  board  (yOasting  Company  to  recover  dami|a 

to  be  dangerous  is,  of  itself,  eyidence  of  negli-  for  the  crushing  of  his  foot  by  the  DegligSlI 

genoe  on  the  part  of  those  in  charge  of  her.         *  management  of   a  steamboat  of  the  oefeii- 

4.    An  instruction  to  the  Jury  that  certain  facts  ant.     The   plaintiff  recoyezfd  a  yerdid  for 

oecesBarily,  as  matter  of  law,  constitute  negli-  $8,000,  Judgment  on  which  was  aiBnaed  il 

gence  on  part  of  plaintUf,  is  impropen  oontrlbu-  general  term.     6  Mackey,  89.    The  detei- 

tory  negligence  is  a  question  for  the  Jury.  ant  sued  out  this  writ  of  error. 

«.   The  burden  of  proof  is  upon  defendant  to  At  the  trial  it  appeared  that  the  plaillif 

show  oontHbutory  negbgence  of  plaintiff.  ^as  the  owner  and  wharfinger  of  a  whsif  il 

«.   Contributory  negligence  of  plaintiff  will  not  the  Potomac  River,  known  as  Shamrock  ite 

exonerate  defendant,  if  it  be  shown  that  defend-  built  on  piles,  in  a  suitable  and  aubstsafi 

!Sh  ^hI^  i!?ll'^'S2  ^  JS!S2!f ^  "^S  manner,  early  in  1888,  and  the  front  of  wWA, 

Se5S?nS^n^7a5l2^^^  ^^^^  feetMongTwas  parallel  with  tkl 

Whether  a  witnees  is  shown  to  be  qualified  to  SX*L?L^f  .fenS!^  ^^J^f^!!!!! 

testify  to  a  matter  of  opinion  is  exdiisiyely  for  S."^^^  Pr^q^^^^^lSISS'  wii?  ?£3 

the  trial  Judge,  and  his  decision  thereon  is  con-  ^^^?'  J^®^'  ^«  plaintiff,  haying  a  i^ 

dusiyennlea  clearly  erroneow  as  matter  of  law.  basket  of  pears  and  an  empty  demijohilt 

«.   The  question  whether  the  phuse  where  plaintiff  E?^  ??  °?*^  ™  defendant'i  ateamboitlV 

stood  at  the  time  of  the  injury  was  xessonably  Washington,  neglected  to  si ffnal  Bmmm 

mtte  to  for  the  jury,  and  depends  on  common  <^<^®  ^P  ^^^  ^'^^^  ^^  hailed  her  at  Mi  JM 

knowledge  and  obsenration,  upon  which  opinions  passing  the  wharf,  wheroupon  aha  backad  u 

of  witneeses  are  not  admissible.  to  make  a  stem  landing,  aod  itruck  the  piki 

[No.  229.]  at  the  lower  end  of  the  wharf  with  cow* 

Argued  March  19, 1891.    Decided  April  6, 1S91.  erable  force;  that  at  that  time  the  westk* 

-— — -— was  calm  and  the  tide  just  turiMd  fiood,  m 

Nom-^  to frsedom  ef  jjiawu^  from  eorUribu.  neither  the  capUin  nor  the  pilot  was  hi  Ikl 

<orv  negUoenee^neeestary  to  entitle  Mm  to  recover^  Dilot-houae 

Til^^i^^H^^l^^J^^^  for  «^      1^«  Pl^^^^^ff  ^^^^  ««».  While  hsfm 

AM  to  responsunuty  c^  master  to  servant  for  eare-  -♦«„^j«\-  «^m»»  4-^^  «^»^  ^#  *k1  .u^^  w»  ^ 

fulness  and  competency  of  co-servants,  see  noU  to  ^^^^^S  ^^  the  edge  of  Um  wharf  bjm 

Wabash  B.  Co.  vVMcDaniels, SireOBw  capstan  Dost.  ready   to  catch  a  line  to» 

^toi0^o  are  eo^servants,  see  fioto  to  Hough y.  thrown  from  the  steamboat,  the  struaw 

Titezas  ft  P.  R.  Oo.  S&eu.  wharf  with  such  force  as  to  start  and  tew 

As  to  damages  for  personalfnjufy  from  negUgence^  ^^  plank  flooring,  and  to  catdi  and  cnA 

see  note  to  Pennsylyania  Oo.  y.  Boy,  2Ba4L  his  left  foot  between  the  planks  and  tkil 
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post ;  and  that  at  that  moment  the  mate  of 
the  steamboat  reached  oyer  and  took  the  bas- 
ket from  his  hand. 

The  defendant  called  as  witnesses  the  pilot 
«nd  others  on  board  the  st^iimboat,  who  tes- 
tified that  the  plaintiff,. as  the  steamboat 
neared  the  wharf,  called  oat  that  there  was 
no  need  to  throw  a  line»  and  leaned  over  and 
lianded  the  basket  and  demijohn  to  the  mate, 
and  iAie  mate  gave  the  signal  to  go  ahead, 
4ind  he  and  the  plaintiff  shook  hands  and 
Joked  together,  and  the  boat  then  struck  the 
wharf,  lAd  iammed  the  plaintiff's  foot  be- 
tween the  wharf  and  one  of  the  fender  piles ; 
that  the  boat  was  then  turned  about  and  made 
a  bow  landing  at  the  wharf  for  the  purpose 
of  rendering  Uie  plaintiff  sssistance,  and  the 
plaintiff  was  taken  ashore,  and  then  and 
there,  in  the  presence  of  the  mate  and  others, 
«aid  ''that  he  was  hurt  by  his  own  fault, 
that  he  was  standing  in  a  dangerous  posi- 
tion." The  defendant  also  introduced  evi- 
dence that  the  plaintiff,  the  next  morning, 
mt  his  own  house,  explained  to  two  of  his 
neighbors  how  the  accident  happened,  and 
«aid  to  them  **  that  it  was  his  own  fault  and 
nobody  eloe*s.  that  he  did  not  blame  any  of 
the  boat  people, "  and  stated  the  circumstances 
of  the  acciaent  in  the  same  way  as  the  de- 
fendant's witnesses. 

Upon  the  comparative  weight  to  be  ^iven 
to  uie  statements  made  by  the  plaintiff 
shortly  after  the  injury,  and  to  his  testimony 
at  the  trial,  the  judge  instructed  the  jury  as 
follows :  **  It  may,  at  first,  seem  surprising 
that  a  man  who  himself  wears  the  shoe  should 
not  be  able  to  tell  where  it  pinches ;  that  a 
man  who  has  his  foot  crushed  should  not 
necessarily  know  better  than  any  other  party 
where  it  was  hurt,  and  how  it  was  hurt ;  and 
jet  it  is  not  an  uncommon  thing  for  other 
men  who  saw  the  thing  done  to  be  able  to 
tell  better  than  the  man  himself  how  the  ac- 
cident happened.  The  shock  and  pain  may 
have  the  effect  of  rendering  the  man  quite 
incapable  of  telling  lust  exactly  how  the 
thing  took  place,  so  if  you  find  the  man  at 
different  times  making  somewhat  different 
statements  it  does  not  at  all  follow  that  it 
was  his  intention  to  mislead.  You  are, 
therefore,  to  look  at  any  difference  of  state- 
ments that  he  mav  have  made,  if  you  believe 
he  did  make  different  statements,  in  that 
point  of  view.  He  may  not  be  the  best  wit- 
ness as  to  what  did  happen  to  himself  or  the 
manner  in  which  the  tning  may  have  hap- 
pened.* 

The  defendant  excepted  to  this  instruction, 
and  contended  that  it  invaded  the  province 
of  the  Jury  to  determine  the  credit  to  be 

Siven  to  the  plaintiff's  various  and  contra- 
ictory  statements,  by  directing  them  to  look 
at  the  evidence  in  a  particular  point  of  view, 
and  by  treating  the  shock  and  pain  of  the 
injury  as  affecting  not  only  his  statements 
made  the  same  evening,  but  also  those  made 
to  his  neiirhbors  the  next  morning. 

But  the  instruction,  fairly  construed,  after 
calling  the  attention  of  the  jury  to  two  dis- 
tinct considerations,  the  one,  the  effect  of  the 
■hock  and  pain  (which  could  not  have  been 
understood  to  apply  to  statements  made  after 
tho  shock  and  pain  had  subsided),  and  the 
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other,  that  the  making  of  different  statements 
at  different  times  dia  not  necessarily  imply 
an  intention  to  mislead,  suggested  to  the  Jury 
to  look  at  any  difference  in  the  plaintiff's 
statements  in  that  point  of  view.  This  was 
clearly  within  the  judge's  authori^  and  dis- 
cretion in  aiding  uie  jury  to  perform  their 
duty. 

llie  court  gave  the  following  instruction : 
"If  the  jury  oelieve  from  the  evidence  that 
the  wharf  in  question  was  an  ordinarily  strong 
and  good  one,  and  suitable  for  the  purpose 
for  which  it  was  constructed,  and  that,  in 
making  the  landing  in  question,  the  boat 
was  thrown  against  the  wharf  with  such 
force  as  to  tear  up  some  of  the  planks  or 
boards  of  the  flooring,  this  would  oe  prima 
facie  evidence  of  negligence  on  the  part  of 
the  agents  of  defendiEmt  under  the  circum- 
stances in  making  such  landing,  and  would 
Justify  the  Jury  m  so  finding,  unless  upon 
the  whole  evidence  such  prima  facie  evidence 
is  rebutted. "  The  defenaant  excepted  to  this 
instruction. 

The  court  did  not,  in  this  or  any  other  in- 
struction, tell  the  Jury  that  the  burden  of 
proof  on  the  issue  of  the  defendant's  negli- 
gence was  shifted  upon  the  defendant.  On 
Bie  contrary,  the  Jury  were  afterwards  ex- 
pressly instructed:  'The  plaintiff's  whole 
ground  of  recovery  is  that  the  defendant  was 

f guilty  of  negligence.  The  burden  of  proof 
8  on  the  plaintiff  to  sustain  this  allegation. " 
The  whole  effect  of  the  instruction  in  ques- 
tion, as  applied  to  the  case  before  the  jfury, 
was  that,  if  the  steamboat,  on  a  calm  day 
and  in  smooth  water,  was  thrown  with  suda 
force  against  a  wharf  properly  built,  as  to 
tear  up  some  of  the  planks  oi  the  fiooring, 
this  would  be  prima  facie  evidence  of  neg- 
ligence on  the  part  of  the  defendant's  agents 
in  mining  the  landing,  unless  upon  the 
whole  evidence  in  the  case  this  prima  facie 
evidence  was  rebutted.  As  such  damage  to 
a  wharf  is  not  ordinarily  done  by  a  steam- 
boat under  control  of  her  officers  and  care- 
fully managed  by  them,  evidence  that  such 
damage  was  done  in  this  case  was  prinui 
facie,  and,  if  unexplained,  sufficient,  evi- 
dence of  negligence  on  their  part,  and  the 
jury  might  properly  be  so  instructed.  8toke$ 
V.  SaUmutaU,  88  U.  8.  18  Pet.  181  ]lO :  115]  ; 
Western  Transp,  Co.  v.  Daumer,  78  U.  8.  11 
Wall.  129,  184  [90 :  160,  161]  ;  New  Jenev 
R,  d  Tramp.  Co.  v.  PoUwrd,  89  U.  8.  1^0 
Wall.  841  [23:  8771 ;  LeBarrany,  BaHBosUm 
Ferry  Co,  11  Allen,  812,  817 ;  FeiUU  v.  Mtd- 
dU$ex  R,  Co,  109  Mass.  898 ;  Rom  v.  8tephtn» 
d  C,  Trantp.  Co,  11  Fed.  Hep.  488. 

In  the  same  connection,  the  jury  were 
instructed  as  follows:  *'In  determining 
whether  the  defendant's  agents  were  guilty 
of  negligence  in  making  the  landing  in 
question,  it  would  be  proper  for  the  jury  to 
consider  with  the  other  facts  and  circum- 
stances shown  in  evidence  whether,  under  all 
the  circumstances,  it  was  dangerous  to  make 
a  rear  landing  with  that  boat  at  that  time  at 
the  wharf  in  question,  and  whether  either 
the  pilot  or  captain  should  not  have  been  in 
the  pilot-house  during  the  makins  of  said 
landing,  and  if  they  find  from  all  the  evi- 
dence that  it  was  oangerous  to  make  such 
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landing  under  sacb  circumstances  this  .will 
be  prima  facie  eyidence  of  negligence  on  the 
part  of  defendant  to  justi^  them  in  so  find- 
ing, unless  such  eviaence  is  rebutted  by  the 
whole  evidence  in  the  cause. " 

The  exception  to  this  instruction  is  equally 
unfounded.  There  can  be  no  doubt  that  ap- 
proaching a  wharf  with  a  steamboat  in  such 
a  manner,  and  with  such  want  of  supjervision, 
as  to  be  dangerous,  is,  of  itself,  evidence  of 
negligence  on  the  part  of  those  in  charge  of 
her. 

The  court,  at  the  defendant's  own  request, 
gave  the  following  instructions  to  the  Jury : 

'*If  the  jury  find  from  the  whole  eviaence 
that  the  injuries  described  in  the  plaintiff's 
declaration  were  caused  by  the  negligence  or 
carelessness  of  plaintiff,  the  plaintiff  is  not 
entitled  to  recover  in  liiis  action,  although 
they  shall  further  find  that  in  landing  at  ur 
departing  from  the  pier  called  Shamrock  at 
the  time  described  in  the  declaration  the  de- 
fendant's boat  was  not  managed  by  the  de- 
fendant's servants  with  skill  and  care." 

**  If  from  the  wjiole  evidence  the  Jury  are 
unable  to  determine  whether  the  injuries 
complained  of  in  the  plaintiff's  declaration 
were  caused  by  the  negligence  of  plaintiff 
or  by  the  negligence  of  deiendant's  servants, 
the  verdict  of  the  Jury  must  be  for  the  de- 
fendant. ** 

The  court  also  instructed  the  jury  as  fol- 
lows :  "  If  you  find  the  defendant  was  not 
guiltv  of  negligence,  that  ends  the  case.  If 
you  find  that  the  defendant  was  guilty  of 
nej^ligence,  then  a  second  point  of  inquiry 
arises,  whether  the  plaintiff  was  also  ^ilty 
of  negligence  and  whether  his  negligence 
contributed  to  the  injury.  If  you  nna  that 
the  plaintiff  was  guilty  of  negligence,  and 
that  such  negligence  directly  contributed  to 
the  injury,  then  it  is  not  important  to  in- 
quire how  far  such  negligence  contributed  to 
it ;  for  if  he  contributed  to  it  at  all,  that 
would  incapacitate  the  plaintiff  from  recov- 
ering." 

The  defendant  requested  the  court  to  give 
this  instruction:  *^If  the  jury  shall  find 
from  the  whole  evidence  that,  at  the  time  the 
defendant's  boat  was  landing  at  the  pier 
Shamrock,  the  plaintiff  negligently  or  care- 
lessly^ placed  his  left  foot  between  the  piles 
of  said  pier,  or  between  the  piles  and  the 
flooring  of  said  pier,  or  between  one  of  the 
piles  in  front  of  said  pier  and  thw  fiooring 
thereof,  and  allowed  it  to  remain  liiere  wnile 
the  boat  was  departing  from  said  pier,  and 
the  foot  80  placed  was  injured  while  in  that 
position,  then  the  plaintiff  is  not  entitled  to 
recover  in  this  action. " 

The  defendant  also  requested  the  court  to 

§ive  the  same  instruction  modified  by  omit- 
nff  the  words  ** negligently  or  carelessly." 
The  court  declinoi  to  do  so,  and  gave  the 
instruction  with  those  words,  and  added: 
*'This  is  upon  the  hypothesis  that  you  shall 
first  find  the  facts  spoken  of  and  then  that 
the  plaintiff  negligently  or  carelessly  placed 
his  foot  in  the  position  referred  to.  It,  how- 
ever, iUU  leavei  itith  you  the  quettion^  ff  you 
ihmUd  find  he  did  pkHe  his  foot  in  $udi  posi- 
ti&n^  fCMther  or  not  hie  act  in  doing  that  toae 
eueh  negligence  ae  would  dieentiUe  Mm  from  re- 
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covering.  There  is  a  principle  which  yea  will 
bear  in  mind  in  reeard  to  that  It  if  tUi. 
That  a  person  in  t£e  position  of  the  pliin- 
tiff  is  to  keep  his  wits  about  him,  to  be  « 
the  alert  so  as  not  to  be  injured,  and  to  ex- 
ercise such  vigilance  or  care  as  is  prop(Htioo- 
ate  to  the  hazard  of  the  duty  in  whidi  he  it 
engaged.  For  instance,  a  man  should  bi 
more  cautious  if  he  is  running  h  dasgerooi 
engine  than  if  he  is  sitting,  as  you  jre  nov, 
in  a  position  of  safety  ana  attending  to  \ik 
usual  avocation.  His  care  must  be  in  {no* 
portion  to  the  hazard  of  his  engapemeot 
TJiere  ie  no  proof  here  to  ehow  that  thu  loai  • 
dangerous  vocation — standing  there  atteodiiif 
to  that  wharf— and  yet,  nevertheless,  that 
were  certain  hazards  accompanying  it,  joit 
as  there  are  in  almost  all  positions.^ 

To  the  refusal  to  give  the  modified  instnio> 
tion  requested,  and  to  so  much  of  the  iDstnw> 
tions  as  is  above  printed  in  italics,  the  de- 
fendant excepted. 

The  court  rightly  refused  to  omit  the  woidi 
"  negligently  or  carelessly, "  as  requested,  be- 
cause to  do  so  would  be  to  assume  that  the 
plaintiff's  placing  his  foot  between  timbo* 
of  the  whaif  and  keeping  it  there  while  the 
steamboat  was  leavine  was  necessarily  dm- 
li^nce,  as  matter  of  law.  The  court  tnlf 
said  there  was  ho  proof  in  the  case  thet 
''standing  there,  attending  to  that  wbirf, 
was  a  dangerous  vocation;"  and  properir 
submitted  to  the  jury  upon  the  whole  efi- 
dence  the  question  whether  the  plaintiff  ex* 
ercised  due  care  at  the  time  and  place  of  the 
injury,  and  under  the  circumstances  stteid* 
ing  it.  The  phrase,  *'sach  negligeooe  is 
would  disentitle  him  from  recovering,"  vift 
evidently  used  as  synonymous  with'nch 
negligence  as  contributed  to  the  injuir.' 

Only  two  other  instructions  ffivenhy^ 
judge  and  excepted  to  by  the  defendsnt  it- 
quire  to  be  particularly  noticed. 

The  one,  ^The  burden  of  proof  li.  bow- 
ever,  upon  the  defendant  to  show  thstthe 
plaintiff  was  negligent,  and  that  hit  negli- 
gence contributea  to  the  injury,"  was  ia  i^ 
cord  with  the  uniform  course  of  decitioB  h 
this  court.  Washington  d  O.  R  Ch,  v.  (M- 
num,  82  U.  8.  15  Wall.  401  pi:  lUhh- 
dianapolis  d  8t.  L.  B,  Oo.  t.  Horet,  WV.  S. 
291  £28:  8981 ;  Hough  r.  Iktas  d  R  R  (k 
100  U.  S.  218  1^:  012]  ;  Narlhem  RROk 
V.  Mares,  128  U.  8.  710.  TSO,  781  [81:  Ml 
8011.  C 

Tne  other  instruction  was  fn  these  worii: 
"There  is  another  qualification  of  this  i^ 
of  negligence,  which  it  is  proper  I  dMW 
mention.  Although  the  rule  is  that,  ens  if 
the  defendant  be  uiown  to  have  been  gtiil9 
of  negligence,  the  plaintiff  cannoC  reoofer  If 
he  himself  be  shown  to  have  bean  fuiltf  •> 
contributory  negligence  which  may  have  hw 
somethinff  to  do  in  causing  tlie  tcddentk  Jg 
the  contrioutory  negligence  on  bit  part  woiM 
not  exonerate  the  defendant,  and  disentitle 
the  plaintiff  from  recovering,  if  it  be  ibevj 
that  the  defendant  might,  by  tlie  ezeiciae « 
reasonable  care  and  prudence,  have  avow 
the  consequences  of  the  plaintifTt  1K|1>* 
gence." 

The  qualification  of  the  cenenl  rale,  ei 
thus  stated,  it  supported  by  Mdalontef  high 
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•otborftT,  tad  wai  applicable  to  the  caae  on 
trial.     BmOewY.  L(mdcndJ9.W.R  €h.L.K 

I  A  Dp.  Om.  754 :  Soott  t.  DMin  dW.R  Co. 

II  Ir.  C.  L.  877;  Au$Un  t.  Nem  JenevS,  B. 
€k  a  N.  Y.  tL  88;  Lmeaa  ▼.  New  Bedford 
^  T,  ML  a».  6  OraT,  64,  78;  Northern  Cent, 
A  €k  ▼•  aaU,  20  Md.  480.  See  also  WO- 
Hmeumk  ▼.  BarrtU,  54  U.  8.  18  How.  101, 
100  [14 :  68,  781. 

It  waa  argoea  that  this  iDStructlon  waa  In- 
applicable, becauae  there  was  no  evidenoe 
chtf  the  defendant  knew  the  peril  of  the 
plaiatUK,  or  had  either  time  or  opportunity, 
07  the  ezerciie  of  anr  degree  of  caie,  to 
goard  afi»»»#  it ;  that  if  hig  negligence  oon- 
fiHed  ta  ftanding  in  a  dangerous  position 
too  aaar  the  edge  of  the  wharfl  the  defendant 
waa  Boi  bound  to  anticipate  his  remaining  in 
thai  position ;  but  that  nis  negligence  In  fact 
cnasiaffid  la  placing  his  foot  between  the 
fltooriag  aad  a  fender  pile,  which  the  defend- 
aat  ooold  not  have  been  aware  of  or  guarded 
agaiast. 

It  is  true  that  the  instruction  could  not  ap- 
ply, aad  therefore  could  not  be  understood 
tn  the  Jury  to  apply,  to  the  latter  altematiye. 
Mt  upoQ  the  question  of  the  plaintiff's  po- 
(8i9|  sitioa  and  attitude  the  eyidence  was  conflict- 
ing :  and  it  waa  indisputable  that  the  steam- 
boat was  approaching  the  wharf  at  his  call, 
•ad  for  the  purpose  ox  receiving  freight  from 
his  hands,  and  that  her  pilot  and  officers  saw 
him  as  be  waited  on  the  wharf.  The  iury 
might  well  be  of  opinion  that  while  there 
was  some  negligence  on  his  part  in  standing 
where  and  as  hs  did,  yet  that  the  officers  ^ 
the  boat  knew  Just  where  and  how  he  stood, 
aad  might  hsTe  avoided  injuring  him  If  they 
had  asm  reasonable  care  to  prevent  the  steam- 
boat from  striking  the  wharf  with  unusual 
■ad  oaaecessary  yiolenoe.  If  such  were  the 
facta*  the  defmdant's  negligence  was  the 
proxiaials,  direct  and  efficient  cause  of  the 
taiury. 

upoa  careful  consideration  of  all  the  In- 
tfroctiooa  given  to  the  lurv.  we  are  of  opln- 
ioB  that  they  were  applicable  to  the  evidence 
iatrodaced ;  that  they  fully  covered  the  in- 
stmctiona  raaoested,  and  that  they  contained 
nothing  of  which  the  defendant  has  a  right 
tooomplaia. 

A  single  question  of  erldence  remains  to 
he  coasiderea.  A  witness,  called  by  the  de- 
feadaat,  testified  that  he  had  had  about  twelve 
fwi*  experience  in  nari gating  the  Potomac 
River,  aa  wheelman,  first  mate,  second  mate, 
pilot  and  captain,  but  had  never  been  at  this 
wharf.  He  waa  asked  *"  if,  in  his  Judgment, 
a  position  within  two  or  three  feet  from  the 
fender  piles  of  a  wharf  constructed  like  the 
Shamock  pier  was  a  reasonably  safe  place 
for  a  whainager  to  stand  when  a  boat  was 
approaching  in  order  to  take  off  freight  or  to 
aiake  a  landing."  Objection  was  taken  to 
thia  qoestloo  l^  the  plaintiff's  counsel,  and 
SQsiaiaed  by  the  court,  because  the  witness 
had  not  shown  himself  to  be  a  wharfinger ; 
aad  the  defendant  excepted. 

The  gnwnd  of  the  exclusioo  of  the  ques- 
tioa  appears  to  have  be^o  that  the  Judge  was 
not  saUsAed  of  the  qualifications  of  the  wit- 
aesi  aa  aa  expert  upon  the  subject  inquired 
of.    Whether  a  witness  is  shown  to  be  qnali- 
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fied  to  testify  to  any  matter  of  opinion  Is  al- 
ways a  preliminary  question  for  the  Judge 
presiding  at  the  trial,  and  his  decision  there- 
on is  conclusive  unless  clearly  erroneous  as 
matter  of  law.  Congreei  A  B,  Spring  Ch.  y. 
BdffOTj  00  U.  8.  6&  [25:  487]  ;  SttUwea  S 
B.  iffg,  Oo,  y.  Phdjpe,  180  U.  8.  580 >8a: 
10851 ;  Montana  R  Ch,  y.  Wmrrm,  187  U. 
8.  818  [84:  681].  But  in  this  case,  inde- 
pendently of  any  such  consideration,  the 
Suestion  whether  the  place  where  the  plain- 
ff  stood  on  the  wharf  was  reasonably  safe 
was  one  of  the  questions  to  be  determined  by 
the  Jury,  depending  on  common  knowledge 
and  observation,  and  requiring  no  special 
training  or  experience  to  decide,  and  upon 
which  therefore  no  opinions  of  witnesses 
were  admissible.  MtUtaxikee  d  8i,  P.  B,  €h. 
y.  Kdlogg,  04  U.  8.  460  £24:  256]  ;  WhiU  v. 
Ballou,  8  Allen,  408;  Ammone  y.  New  Bed- 
ford V,  S  N  8.  B.  €h.  07  Mass.  861. 
Judgment  qgkmed. 


A.  8HELT0N,  8heriff,  bt  al.,  AppU,, 

TH0MA8  C.  PLATT. 

CBee  8.  0.  Baporter*Bed.  91-60111 

BquHg  juriedieUon  to  rettrain  eoUeeOon  of  tarn 
^-adequate  remedg  at  law  irremediable  km 
— interetate  eommeree — Tenneeeee  toi^— tii»- 
eometitutionaUtg  af  taa^^-^wid  ta9. 

h  A  suit  in  equity  will  not  He  to  rortrain  the  ool- 
leotlon  of  a  tax  on  the  sole  ground  that  the  tax 
Is  lUeffsl,  but  there  most  exist,  hi  addftioo,  tpeoial 
drcumstaooes  hrlofing  the  case  under  some 
reoognissd  bead  of  equity  jurlsdlotioiL 

S.  The  InrlsdSotlooalaltecatkm  that  the  plalntUBi 
are  without  adequate  remedy  at  law  h  a  mere 
Inference  or  ooDOlusion,  which  must  be  made  out 
by  facts  evened  or  proven* 

a.  Where  It  does  not  appear  that  ptelnttff  Is  un- 
able to  pay  the  metal  tax,  nor  that  the  Mie  of 
the  property  levied  on  to  pay  the  tax  would  sub- 
ject plaintiff  to  liremedtable  Ices,  00  case  Is 
made.  00  that  ground,  for  equitable  Interfereoce. 


NOTB.~^ito  power  qf  SUdee  to  tec,  eee  noU  to 
Dobbins  V.  Brie  County,  VkUHlL 

That  taxatUm  cf  iCock  or  akoree  ai  eorporutloii 
doei  not  impair  ohU0ot<oii  qf  eontnute;  taxatioH  of 
tharmof  national  banki and  other  oorponUUme^—mo 
note  to  Providence  Benk  v.  BUHngs.  7:980. 

When  taxm gfgpuBy  owewn  umbereeoveredbatk. 
See  note  to  Bnkliie  v.  Ysl  Arsdale,  ZLdSL 

Aeto  SwUdkHon  qf  equtty  to  reiCrtita  fiinjinwe 
and  wrongt^  see  note  to  Northern  Indiana  R.  Go.  v, 
mchlgan  Cent.  R.  Go.  1«.*«74. 

IThca  egnay  wa  reKmSs  Che  coOeeMon  of  pureaoet 
moNcy/or/aOare  qf  HOceCs.  8ee  note  to  Pattoo  v. 
Tsylor,  U38S7. 

When  ftartiee  intereefed  are  mamerome,  pari  ma$ 
wtaintaimabiUlnoqtMifforbeneMfifaXL  Boenotm 
to  Smith  V.  Swormsledt*  USti;  Bsoon  v.  Bobers- 
SOD,  15:l9Sl 

AMtopowerof  Oongrem  to  npalafe  eowmnm cm, see 
notee  to  Gibbons  v.  Ogdeo,  §Mi  Brown  y.  Mary- 
huid.S:07& 

AMtointeretaUeaeemeree;regidmtonef;  power  ef 
Congrme:  how  far  erehnist,  ses  note  to  Qloooester 
Herry  Co.  v.  Pennsylvania,  fldHL 

Whenantnfw^ettontoreetramtkeecaeeUan  cf  a 
un  wm  he  graededm  See  note  to  Dows  v.  €ltfOMra» 
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i.  The  mere  tact  that  plalntUTs  property  is  used 
in  the  conduct  of  interstate  commeroe  does  not 
^ve  equity  Jnrisdiotion  to  restrain  the  ouUeotion 
of  a  tax  thereon. 

i.  In  Tennessee  the  remedy  by  suit  to  reooTer 
baok  an  illegal  tax  after  payment,  proWded  for 
by  the  statute,  is  exclusive. 

C  The  mere  unconstitutionality  of  a  tax  does  not 
give  a  court  of  equity  Jurisdiction  to  restrain  its 
collection. 

T.  Proceedings  to  collect  a  void  tax  cannot  be  re- 
strained by  injunction  where  irreparable  injury 
or  other  ground  for  equitable  interposition  Is  not 
shown  to  exist. 

[No.   1155.] 
Argued  March  IS,  16, 1891. 

1891. 


April  6, 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Tennessee  perpetually  enjoining  the 
Bberiff  and  DeputySheriff  of  Hamilton  County, 
Tennessee,  from  collecting  a  tax  upon  the 
property  of  the  United  States  Express  Com- 
pany.   Beveraed. 

Statement  by  Mr,  Chief  Juetiee  Fuller: 

Thomas  C.  Piatt  filed  hia  bill  (subsequently 
amended)  against  J.  W.  Allen,  Comptroller 
of  the  State  of  Tennessee,  and  A.  Sbelton, 
Sheriff,  and  S.  D.  Cate,  Deputy  Sheriff,  of 
Hamilton  County,  Tennessee,  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee,  as  president  of  the 
United  States  Express  Company,  a  joint-stock 
company  of  the  State  of  New  York,  and  as 
one  of  the  members  thereof,  on  behalf  of 
himself  and  his  associates,  who  were  too 
numerous  to  be  Joined  as  parties,  to  restrain 
the  collection  of  a  license  tax  from  the  said 
company  for  the  years  1887,  1888  and  1939, 
under  certain  Acts  of  the  State  of  Tennessee  of 
1887  and  1889,  in  that  behalf,  alleged  by  him 
to  be  unconstitutional.  Complainant  averred 
that  the  comptroller  had  issued  a  distress 
warrant  to  the  Sheriff  of  Hamilton  County, 
who  had  placed  it  in  the  hands  of  his  Deputy 
to  execute,  for  the  collection  of  the  license 
taxes  of  1887  and  1888,  which  warrant  the 
said  Sheriff  "has  levied  on  or  is  about  to  levy 
on  the  property  of  the  United  States  Express 
Company,"  and  that  the  comptroller  threat- 
ened to  issue  another  distress  warrant  to  col- 
lect the  license  tax  for  the  year  1889. 

And  the  bill  then  proceeded :  *^  Your  orator 
further  shows  that  the  property  of  the  said 
United  States  Express  Company  in  Tennessee 
is  employed  in  interstate  commerce  in  the 
said  express  business  and  necessary  to  the  con- 
duct of  it ;  that  if  seized  by  the  said  Sheriff  it 
will  greatly  embarrass  the  company  in  the 
conduct  of  such  business  and  subject  it  to 
heavy  loss  and  damage,  and  the  public  served 
i^A,  by  it  to  great  loss  and  inconvenience.  Your 
orator  further  says  that  your  orator  and  the 
United  States  Express  Company  are  without 
adequate  remedy  at  law  in  the  premises. " 

The  prayer  was  for  an  injunction  against 
the  collection  of  the  taxes  imposed  by  the 
Acts  of  Tennessee  referred  to,  or  either  of 
them,  and  from  interfering  or  attempting 
to  interfere  in  the  operation  of  the  company's 
business  by  reason  of   the  nonpayment  of 
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said  taxes  or  either  of  them,  and  for 
relief,  process  and  answer. 

Defendants  filed  a  plea  in  abatement,  iat> 
ting  up  an  Act  of  the  Legialatore  of  Tennent 
entitled  **  An  Act  to  Facilitate  tha  Cbllectiai 
of  Revenues,"  approved  March  21,  1878;  nd 
insisting  that,  in  aooordanoe  wi^  its  Uam, 
''complainant's  only  remedv  Is  to  pay  ader 
protest  the  taxes  complainea  o(  and  thea  at 
within  thirty  days  thereafter  for  arecoToyflf 
the  amount  so  paid ;  and  no  injonctios  or 
other  restraining  order  or  writ  to  mnA 
the  collection  of  said  tax  will  lie."  ini 
also  a  motion  to  quash  the  writ  and  dis- 
miss the  bill  as  amended,  for  the  ressoi^ 
among  others,  that  the  suit  was  broa^  iia 
district  other  than  that  of  which  the  df*fTHtMt 
Allen  was  an  inhabitant,  and  other  than  tkit 
in  which  he  was  found  at  the  time  the  writ 
was  served  on  him ;  that,  under  the  pobllt 
laws  of  the  State  of  Tennessee  (nameiy,  tit 
Act  above  mentioned),  complainant's  only 
remedy  is  to  pay  under  protest  the  taxes  oos^ 
plained  of  and  then  sue  to  recover  the  bbbm, 
and  no  restraining  order  will  lie  against  tit ' 
collecting  officer :  and  that  no  irreputble  in- 
jury or  other  ground  of  equitable  Jnrisdlo-  • 
tion  is  shown  in  the  bill.  ' 

The  motion  to  dismiss  was  fostained  is 
to  the  defendant  Allen,  and  JudgmenteBtmd 
in  his  favor,  but  the  motion  was  ovemlcd 
as  to  the  other  defendants,  they  exceptiig; 
the  plea  was  heard  and  stricken  from  the  flM. 
and  exceptions  taken ;  and  defendanti  mm . 
granted  leave  to  rely  upon  the  matter  of  tto 
plea  and  the  several  grounds  of  tiie  motSoi 
in  their  answer.  Defendants  SheHsn  nd 
Cate  thereupon  answered,  rettatiig  is 
grounds  of  the  plea  and  motion. 

Replication  was  filed  and  the  cnnineHM 
on  to'be  heard  upon  bill,  answer  and  vqtliei* 
tion,  and  a  decree  was  rendered  perpetosllj 
enjoining  defendants  as  prayed,  andforcosHi 
from  which  decree  the  defendants  SheHennd 
Cate  prayed  an  appeal  to  this  ooml  Us 
opinion  of  the  circuit  court  will  be  fomd  it- 
ported  in  89  Fed.  Hep.  712. 

Sections  1  and  2  of  the  Act  of  the  LegUb- 
ture  of  Tennessee  of  1878,  entitled  "  An  Aei 
to  Facilitate  the  Collection  of  Revcmis^ 
(Laws  Tenn.  1878,  chap.  44,  p.  71),  an  st 
follows : 


^'Section  1.  That  m  all  cases  in  whlcks» 
officer  charged  by  law  with  the  oolUeto 
of  revenue  due  tlie  Sute,  shall  institnle  or 
proceeding,  or  take  any  steps  for  ths  €ollt^ 
tion  of  the  same,  al  leged  or  claimed  tobtisr 
by  said  officer,  from  any  citissDS,  ths  psHf 
against  whom  the  proceeding  orsfesp  tstitai 
shall,  if  he  conceives  the  ssune  to  bs  viM 
or  illegal,  or  against  any  ststate.  or  cEmi^ 
of  the  Constitution  of  the  State,  pay  tbesiM 
under  protest!,  and  npon  his  making  watk  p^ 
ment  the  officer  or  collector  sbsli  psy  tsv 
revenue  into  the  state  treasury,  gmagMliit 
at  the  time  of  payment  to  the  oomi^nllK 
that  ths  same  was  paid  under  protsst;  M 
the  party  paying  said  reTenne  may,  si  sff 
time  within  thirtv  days  after  ottking  siM 
payment  and  not  longer  thereafter,  sns  ^ 
said  officer  having  collected  said  ssm.  kt 
the  recovery  thereof,   snd  the  same  msy  to 


m. 
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ried  in  anj  court  having  jurisdiction  of 
he  amount  and  parties,  and  if  it  be  deter- 
nined  that  the  same  was  wrongfully  collect- 
id  tt  not  being  due  from  the  said  party  to 
he  ^tte  for  any  reason  going  to  the  merits 
i  the  lame,  then  the  court  try^ing  the  case 
MT  certify  of  record  that  the  same  was  wrong- 
mj  paid,  and  ought  to  be  refunded,  and 
ihoeapon  the  comptroller  shall  issue  his  war- 
int  for  the  same,  which  shall  be  paid  in 
peferaice  to  oiher  claims  on  the  treasury. 
*8ec  8.  Tliat  there  shall  be  no  other  remedy 
li  any  case  of  the  collection  of  revenue,  of 


ittempt  to  collect  revenue  illegal Iv,  or  at 
HBpt  to  collect  revenue  in  funds  only  receiv- 
ible  by  said  officer  under  the  law,  the  same 
wiiilt  other,  or  different  funds,  than  such  as 
Ik  taxpayer  may  tender,  or  claim  the  right 
0  pav,  than  that  above  provided,  and  no  writ 
ior  tbe  prevention  of  the  collection  of  any 
etCDiie  claimed,  or  to  hinder  and  delay  the 
ttHection  of  the  same,  shaH  in  any  wIhc  issue, 
Mier  injunction,  supersedeas,  prohibition 
wvkj  other  writ  or  process  whatever,  but  in 
ill  cases,  in  which  for  any  reason  any  person 
iMll  claim  that  the  tax  so  collected  was 
mngfallv  or  illegally  collected,  the  rem- 

S&  aafd  iMuty  shall  he  as  above  provided, 
in  no  otner  manner.  * 

Ifairt.  G.  W.  Pickle  and  W.  G.  SL 
RmuMv  for  appellants: 

Tbe  express  company  cannot  maintain  this 
■ftbecsitteof  tbe  Tennessee  Act  of  1878,  chap. 

trnnmee  t.  Biued,  06  U.  8.  09  (24:610);  An- 
M?.  Greenlaw,  107  U.  8.  769  (27:468);  Poin- 
irirv.  GfmOum.  114  U.  8.  270  (29:185);  Air 
In  ?.  Baltimore  db  0.  B.  Co,  Id.  811  (200); 
Mm§  y.  Greenlaw,  Id.  888  (240);  Brofuan  y. 
IM^  42  U.  &  1  How.  816  (11:146);  Tenry  y. 
Memn.  95  U.  8.  688  (24:866). 

Hognand  of  equitable  Jurisdiction  is  shown 
htheUDa. 

Ihimaeinkle  t.   QearoeUnon,  82  U.  8.  16 

tilL5l7(21:281X 

Bowever  illegal  the  tax  may  be,  that  fact, 
if  itMlf,  Is  DO  ground  for  an  Injunction  bill. 

nmy.  Chicago,  78  U.  8.  11  Wall.  108  (20: 

Icr  win  the  threatened  sale  of  property  to 
n^ndi  tax  furnish  ground  for  equitable  in- 

jSStSa  T.  Bokhkim,  100  U.  8. 491  (26:668); 
MUff  QoM-Ughi  Co.  y.  ShOby  County  Tax, 
mim U.  8.  898  (27:976);   Union  P.  R  Co, 
^(hymns,  118  U.  8. 626  ^:1101). 
jlwrt .  WUUam  Pdrkin  and  W.  W.  Mao- 
Maad,  for  appellee: 
Tie  nniedy  by  injunction  Is  proper. 
Jflby.  Baltimore  dfO.RCo.  114  U.  8.  811 
MOh  (kbom  y.  Bank  (f  United  Btatee,  22 
]L&  %  Wheat  788  (6:204):  Cwnminge  v.  Mer- 
jmiiMgt.   Bank.   101   0.  8.   168  (26:908); 
MiT.  WooUey,  69  IT.  8.  18  How.  881  (16: 
He  TmUmun  y.  Branch,  82  U.  &  16  Wall. 
>i«:189). 

Iqm0  ooopaoies  tie  one  of  the  great  or- 
IH  of  eominerce,  and  as  such  they  are  under 
UpoCecdoo  of  the  oommeicial  clause  of  the 
I— iHiilluu, 

CWy.  Pitnn^lmnia,  97  U.  8.  666  (24:1016}; 
\mmi§r  Ferry  Cb,  t.  Pmn^hania,  114  U. 

•  IL8. 


8.  196(29:168);  Western  U.  Teleg,  Co.y,  Texae, 
105  U.  S.  460  (26:1067);  Piekard  v.  Pullman 
8,  C,  Co.  117  U.  8.  84  (29:786);  BoUnne  v. 
Shelby  Couuty  Tax,  Diet,  120  U.  8.  490  (80: 
695);  Uloup  v.  IfoWfe,  127  U.  8.  640  (82:811); 
Stoutenburgh  v.  Uenniek,  129  U.  8.  148  (82: 
639);  Leiey  v.  Hardin,  186  U.  8.  100  (84:128); 
Minneeota  y.  Barber,  186  U.  8.  814  (84:465). 

The  Amendment  of  1889  wbb  intended  simply 
as  an  evasion  of  the  constitutional  provision, 
and  did  not  render  the  tax  valid. 

Cummings  v.  Miseouri,  71  U.  8.  4  Wall.  277 
(18:356);  Bank  Tax  Caee,  69  U.  8.  2  Wall.  200 
(17:798):  Guyy.  Baltimore,  100  U.  8.  484  (25: 
748);  Kilboum  v.  Thompeon,  108  U.  S.  168  (26: 
877);  Mugler  v.  Kansas,  128  U.  8.  628  (81:205). 

The  State  cannot  exact  a  license  tax  for 
carrying  on  domestic  commerce,  if  any  part  of 
the  Durden  of  such  a  tax  faJIs  on  interstate 
commerce. 

Fargo  v.  Michigan,  121  U.  8.  280  (80-.888); 
Hannibal  db  8t,  J.  R.  Co,  y.  Hvsen,  96  U.  8. 
466  C<»4:527);  Philadelphia  dt  8,  M,  8,  8,  Co.  v. 
Pennsylvania,  122  U.  8.  846(80:1204);  Bowman 
V.  Chicago  dt  N.  W.  R  Co,  126  U.  8.  465  (32: 
700). 

The  tax  imposed  by  the  Act  of  1889  is  a 
burden  on  the  interstate  commerce  cairied  on 
by  the  express  company. 

WaUing  v.  Michigan,  116  U.  8.  446  (29:691); 
HaU  y.  De  OuW,  96  U.  8.  485  (24:547). 

Nor  can  it  be  said  that  tbe  tax  operates  but 
indirectly  and  remoteiy  upon  the  interstate 
commerce. 

Mobile  Countyy.  EimbaU,  102  U.  8.  691  (26: 
288);  Brown  v.  Houston,  114  U.  8.  622  (29:257); 
Morgan's  8.  8.  Co,  v.  Louisiana  Board  if 
Health,  118  U.  8.  456  (80:287). 

Tbe  local  business,  as  a  necessary  incident 
of  the  interstate  business,  is  free  from  state 
control* 

Pensacdla  Teleg,  Co,  v.  Western  U  Teleg.  Co. 
96  U.  8.  1  (24:708);  California  v.  Central  P, 
H.  Co.  127  U.  6.  1,  89  (82:150,  157);  Cherokee 
Nation  v.  Kaneae  R  Co,  186  U.  8.  641,  657 
(84:296,  802). 

No  8tate  can  exclude  a  corporation  or  person 
ensaged  in  interstate  commerce. 

Cooper  Mfg.  Co.  v.  Ferguson,  118  U.  8.  727 
(28:1187);  ScCaWv.  California,  186  U.  8.  104 
(84:892):  Norfolk  dbW  RCo,  v.  Pennsylf>ania, 
Id.  114  (894). 

The  company  itself,  as  an  instrument  of  in- 
terstate commerce,  is  free  from  taxation  or 
control  by  the  8tate. 

Norfolk  db  W.  R  Co.  v.  Pennsylvania,  \^ 
U.  &  114  (84:894). 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

The  question  whether,  even  if  the  Act 
under  which  the  tax  in  question  was  imposed 
were  unconstitutional  and  the  tax  void,  com- 
plainant on  behalf  of  the  express  company 
was  entitled  to  the  relief  accorded,  meets  us 
on  the  tiirediold. 

It  was  ruled  in  Dows  v.  Chicago,  78  U.  8. 
11  Wall.  108,  112  j'20:  66,  671,  that  a  suit 
in  equity  will  not  He  to  restrain  the  collec- 
tion of  a  tax  on  the  sole  ground  that  the  tax  la 
illegal,  but  that  there  must  exist,  in  addition, 
specii^  circumstances  bringing  the  case  under 
some  recognized  head  of  equity  jurisdiction, 

276 


tm-Mi 


SUFBBMB  COUBT  OF  THB  UkITBD  ISTATBA. 


Oct.  Tkbm» 


Ct^M] 


(596] 


each  as  that  the  enforcement  of  the  tax  would 
lead  to  a  multiplicity  of  suits,  or  produce 
irreparable  injury,  or,  where  the  property 
is  real  estate,  throw  a  cloud  upon  the  title 
of  the  complainant.  And  Mr,  Justice  Field, 
speaking  for  the  court,  said :  **  The  equitable 
powers  of  the  court  can  only  be  invoked  by 
ihe  presentation  of  a  case  of  equitable  cogni- 
zance. There  can  be  no  such  case,  at  least 
in  the  federal  courts,  where  there  is  a  plain  and 
lidequate  remedy  at  law.  And  except  where 
the  special  circumstances  which  we  have 
mentioned  exist,  the  party  of  whom  an  il- 
legal tax  is  collected  has  ordinarily  ample 
remedy,  eiUier  by  action  against  the  officer 
making  the  collection  or  the  body  to  whom 
the  tax  is  paid.  Here  such  remedy  existed. 
If  the  tax  was  illegal,  the  plaintiff  protest- 
ing against  its  ei^orcement  mi^ht  have  had 
his  action,  after  it  was  paid,  against  the  officer 
or  the  city  to  recover  back  the  money,  or  he 
might  have  prosecuted  either  for  his  damages. 
No  irreparable  injury  would  have  followed  to 
him  from  its  collection.  Nor  would  he  have 
been  compelled  to  resort  to  a  multiplicity  of 
suits  to  determine  his  rights.  His  entire 
claim  might  have  been  embraced  in  a  single 
action.  We  see  no  ground  for  the  interposi- 
tion of  a  court  of  eouity  which  would  not 
equally  Justify  such  interference  in  any  case 
of  threatened  invasion  of  real  or  personal 
property." 

In  Unian  R  R  Co,  ▼.  Cheyenne,  118  U.  8. 
516,  625  [28 :  1098, 1101],  Mr,  Justice  BrsAlej 
declared  that  it  was  "  well  settled  that  there 
ought  to  be  some  equitable  ground  for  relief 
besides  the  mere  illegality  of  the  tax ;  for  it 
must  be  presumed  that  the  law  furnishes  a 
remedy  for  il legal  taxation. "  And  he  quoted, 
with  approval,  the  language  of  Judge  Coolej 
on  this  subject :  **  To  entitle  a  party  to  relief 
in  equity  against  an  illegal  tax,  he  must  by 
nis  bill  bring  his  case  under  some  acknowl- 
edged head  of  equity  jurisdiction.  The  il- 
legality of  the  tax  alone,  or  the  threat  to  sell 
property  for  its  satisfaction,  cannot,  of  them- 
selves, furnish  any  ground  for  equitable  in- 
'^erposition.  In  ordinary  cases  a  party  must 
dnd  his  remedy  in  the  courts  of  law,  and  ft 
is  not  to  be  supposed  he  would  fail  to  find 
one  adequate  to  his  proper  relief.  Cases  of 
fraud,  accident  or  mistake,  cases  of  cloud 
upon  the  title  to  one's  property,  and  cases 
where  one  is  threatened  with  irremediable 
mischief,  may  demand  other  remedies  than 
those  the  common  law  can  give,  and  these, 
in  proper  cases,  may  be  afforded  in  the  courts 
of  equity."  Coofey  on  Taxation,  p.  586. 
The  same  learned  author  says  (p.  588)  : 
**  When  a  tax  is  assessed  as  a  personal  charge 
against  the  party  taxed,  or  against  his  per- 
sonal property,  it  is  difficult  to  suggest  any 
ground  ox  equitable  Jurisdiction,  fresump- 
tively  the  remedy  at  law  is  adeouate.  If  the 
tax  is  illeffal  and  the  party  makes  payment, 
be  is  entitled  to  recover  back  the  amount. 
The  case  does  not  differ  in  this  regard  from 
any  other  case  in  which  a  psrty  is  compel  led 
to  pay  an  illegal  demand ;  the  illegality  alone 
afforoB  no  ground  for  equitable  interference, 
and  the  proceedings  to  enforce  the  tax  by  dis- 
tress and  sale  can  give  none,  as  these  only 
constitute   an   ordinary   trespass.    To   this 
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point  the  decisions  are  numerous.  The  ex« 
ceptfons  to  this  rule,  if  any,  must  be  of  casei 
which  are  to  be  classed  under  the  head  of 
irreparable  injury." 

Iireparable  iniury  is  the  sole  ground  ap<ni 
which  iurisdiction  in  equity  can  be  regarded 
as  invoked  in  this  case.  Tlie  jurisdictional 
averments  are :  *^  That  the  property  of  said 
United  States  Express  Company  in  Tennessee 
is  employed  in  interstate  commerce  in  the 
said  express  business,  and  necessary  to  the 
conduct  of  it ;  that  if  seized  by  the  said  Sher- 
iff it  will  greatly  embarrass  the  company  in 
the  conduct  of  such  business  and  subject  it 
to  heavy  loss  and  damage,  and  the  public 
served  by  it  to  great  loss  and  inconvenience  ;* 
and  *'that  your  orator  and  the  United  States 
Express  Company  are  without  adequate  rem* 
edy  at  law  in  the  premises. " 

The  latter  allegation  is  a  mere  matter  of 
inference,  and  it  is  necessary  that  by  facts 
averred  or  proven  the  conclusion  should  be 
made  out.  The  answer  denied,  in  the  lan- 
guage of  the  previous  motion,  that  any  irrep- 
arable injury  or  other  ground  of  equitable 
jurisdiction  was  shown  in  the  bill,  and  as- 
serted that  the  plaintiff  had  full,  adequate 
and  complete  remedy  at  law  under  the  Act 
of  1878.  As  the  case  was  tried  on  bill,  an- 
swer and  replication,  it  is  taking  the  most 
favorable  course  for  complainant  to  determine 
whether  the  decree  must  stand  or  fall  by  the  i 

averments  of  the  bill  alone.  But  testing  it 
in  that  way,  we  do  not  see  how  it  can  be 
sustained.  The  trespass  involved  in  the  levy 
of  the  distress  warrants  was  not  shown  to  tie 
continuous,  destructive,  inflictive  of  injury, 
incapable  of  being  measured  in  money  or 
committed  by  irresponsible  persons.  ^  far 
as  appeared,  complete  compensation  for  the 
resulting  iniury  could  have  been  had  by  re- 
covery of  dainages  in  an  action  at  law. 
There  was  no  allegation  of  inability  on  the 
part  of  the  express  company  to  pay  the 
amount  of  the  taxes  claimed,  nor  any  aver- 
ments showing  that  the  seizure  and  sale  of 
the  particular  property  which  might  be  lev- 
ied on  would  subiect  it  to  loss,  damage  and 
inconvenience  which  would  be  in  their  nature 
irremediable.  The  bill  showed  the  company 
to  be  doing  a  vast  business,  and  it  was  an 
unreasonable  inference  that  it  must  submit  to 
the  sale  of  its  wagons  and  horses,  or  that  such  ..^^ 
sale  would  work  that  kind  of  mischief  which  L**^ 
justifies  the  interference  of  equity  in  the  ap- 
plication of  a  preventive  remedy.  Nor  did 
the  mere  fact  that  its  property  might  be  used 
in  the  conduct  of  interstate  commerce  give 
jurisdiction.  But  in  addition  to  all  Uiis, 
since  1878  there  has  been  a  Statute  in  exist- 
ence in  Tennessee  providing  a  remedy  at  law, 
which  has  been  pronoun^  by  this  court 
simple  and  effective.  Tennessee  y.  Sneed,  96 
U.  S.  69  [24 :  6101.  Under  that  Act,  where 
an  officer  charged  by  law  with  the  collection 
of  revenue  due  the  State  takes  any  steps  for 
the  collection  of  the  same,  a  party  conceiving 
the  tax  to  be  unjust  or  illegal  may  pay  it 
under  protest,  and  sue  the  officer  to  recover 
the  money  back,  and  if  the  court  determines 
that  it  was  wrongfully  collected,  then,  upon 
its  certificate  to  that  effect,  the  comptroller 
''shall  issue  his  warrant  for  the  same,  which 
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replaced ;  and  that  it  would  be  difficult,  if 
not  impracticable,  to  ascertain  and  estimate 
with  ejren  proximate  certainty  the  losses  and 
damages  which  would  result  to  complainant 
from  the  sale,  so  that  although  the  estate  of 
Hamilton  might  be  sufficient  to  meet  any 
Terdict  for  damages  if  the  sale  should  be  ad- 
judged to  be  illegal,  the  pecuniary  value  of 
complainant's  losses  and  damages  could  not 
be  properly  and  adequately  ascertained  and 
fixed  by  the  verdict  of  a  juiy.  This  admis- 
sion made  a  case  of  irreparable  injury. 

In  (kborti  ▼.  Barik  of  United  States  the  court 
held  that  the  effect  of  the  law  of  Ohio  in 
question  would  be  the  expulsion  of  the  bank 
from  the  State ;  that  the  injury  done  thereby 
would  be  in  its  nature  irreparable ;  and  fur- 
ther that,  as  by  the  amended  and  supplemental 
bill  it  appeared  that  the  money  and  notes  of 
the  bank  were  in  the  possession  of  one  of 
the  defendants  and  kept  separate  and  apart 
from  all  other  money  and  notes,  the  princi- 
ple of  preventing?  the  transfer  of  a  specific 
article,  which  if  transferred  might  be  lost 
u>  the  owner,  applied. 

In  0umming9  v.  MerchanU  Nat,  Bank  the 
jurisdiction  was  maintained  upon  the  ground 
of  preventing  multiplicity  of  suits,  as  well 
as  that  the  remedy  by  injunction  against  an 
illegal  tax  was  expressly  granted  by  a  statute 
of  the  State  whose  levy  of  taxes  was  drawn 
in  question. 

The  ground  upon  which  Dodge  v.  WooUep 
proceeded  was  tluit  a  stockholder  had  a  rem- 
edy in  chancery  against  the  directors  of  his 
corporation  to  restrain  them  from  doing  acts 
which  would  amount  to  a  violation  of  the 
charter,  or  to  prevent  any  misapplication  of 
their  capital  or  profits,  which  might  lessen 
the  value  of  the  shares,  if  the  acts  intended 
to  be  done  amounted  to  a  breach  of  trust  or 
duty,  and  that  the  refusal  of  the  directors  to 
resist  the  collection  of  a  tax,  which  they 
themselves  believed  to  have  been  imposed 
upon  them  in  violation  of  their  charter,  was 
in  legal  effect  a  breach  of  trust. 

The  circuit  court  held  the  Act  of  1878  in- 
applicable to  an  unconstitutional  tax,  upon 
the  auUiority  of  Poindexter  v.  Chreenhow^  114 
U.  8.  270  [d9 :  185].  That  was  an  action  of 
detinue  brought  by  Poindexter,  a  taxpay- 
er, against  Greenhow,  to'easurer  of  Richmond, 
Virginia,  for  a  desk  belonging  to  plaintiff, 
seized  and  taken  by  Greenhow  for  the  purpose 
of  raising  the  tax  claimed  to  be  due  from 
plaintiff  after  he  had  tendered  coupons  in 
payment  thereof  in  pursuance  of  the  Virginia 
Act  of  1871,  making  the  coupons  receivable 
for  taxes.  In  1883,  Virginia  passed  an  Act 
providing  that,  in  case  of  proosedings  insti- 
tuted against  a  taxpayer  for  the  collection  of 
his  tax  notwithstanding  his  tender  of  coupons 
in  payment  thereof,  he  should  pay  the  tax 
under  protest  in  lawful  money,  and  then  sue 
the  officer  for  the  amount,  and  if  it  should 
be  determined  that  it  was  wrongfully  col- 
lected, the  amount  should  be  returned,  and 
that  no  writ  of  injunction,  supersedeas,  man- 
damus, prohibition  or  oUier  writ  whatever 
should  be  issued  to  hinder  or  delay  the  col- 
lection of  the  tax.  At  the  same  time  several 
Uiat  much  delay  must  accrue  before  said  roll- 1  other  Acts  were  passed  calculated  to  impede 
Ing  stock  and  machinery,  if  sold,  could  be  I  the  operation  of  the  Act  of  1871.    This  court 
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•hall  be  paid  in  preference  to  other  olaima  on 
the  treasury.*  And  the  Act  further  provides 
that  tiiere  shall  be  no  other  remedy  in  any 
case  of  the  collection  of  revenue,  and  no  writ 
for  the  prevention  of  sudi  collection  or  to 
hinder  and  delay  it  shall  in  any  wise  issue, 
either  in  {unction,  supersedeas,  prohibition 
or  any  other  writ  or  process  whatever. 

This  Act  has  been  sanctioned  and  applied 
by  the  courts  of  Tennessee.  NashtiUe  v. 
Jinith,  86  Tenn.  218 ;  LcuiniOe  d  if.  B.  Oo, 
T.  Staie^  8  Heisk.  663,  804.  It  is,  as  counsel 
observe,  similar  to  the  Act  of  Congress  for- 
bidding suit  for  the  purpose  of  restraining 
the  assessment  or  ool  lection  of  taxes  under 
the  Internal  Revenue  Laws,  in  respect  to 
which  this  court  held  that  the  remedy  by  suit 
to  recover  back  the  tax  after  payment,  pro- 
Tided  for  by  the  Statute,  was  exclusive. 
Bnydar  ▼.  Markt,  109  U.  8.  189  r27:  901J  ;  14 
Stat.  152,  475.  Legislation  of  this  character 
has  been  called  for  by  the  embarrassments 
resulting  from  the  improvident  employment 
of  the  writ  of  injunction  in  arresting  the  col- 
lection of  the  public  revenue ;  and,  even  in 
its  absence,  the  strong  arm  of  the  court  of 
chancery  ought  not  to  be  interposed  in  that 
direction  except  where  resort  to  that  court  is 
grounded  upon  the  settled  principles  which 
govern  its  jurisdiction. 

K  is  asserted  by  counsel  that  a  court  of 
e<|uity  has  jurisdiction  to  restrain  the  collec- 
tion of  a  tax  when  the  tax  is  wholly  illegal 
and  void,  and  that  such  jurisdiction  has  been 
uniformly  exercised  in  the  federal  courts. 
AUen  y.  Baltimore  S  0.  B.  Co,,  114  U.  8.  811 

t29:  2001 ;  OebomY,  Bankof  United Statee,  22 
J.  8.  0  Wheat  788  [6 :  204]  ;  Oumminge  v. 
MerehanU  Nat.  Bank,  101  U.  S.  158J[25: 
908],  and  Dodij€  y.  WodUey,  59  U.  8. 18  How. 
881  [15 :  401],  are  cited ;  but  the  jurisdiction 
will  be  found  to  have  rested  on  other  grounds 
than  merely  the  unconstitutionality  of  the 
taxes  involved. 

In  AUm  y.  BaUimore  S  0.  R  6b.,  Allen 
mm  auditor  of  public  accounts  of  Virginia, 
and  Hamilton,  treasurer  of  Augusta  County, 
In  that  State.  The  auditor  haa  assessed  cer- 
tain railroads  upon  their  real  estate,  not  hav- 
ing any  rolling  stock,  as  beinff  in  default  for 
nonpayment  of  taxes  assessed  by  the  board  of 
public  works,  and  had  placed  copies  of  the 
assessment  in  the  hands  of  the  defendant 
Ebmilton,  as  treasurer  of  Augusta  County, 
for  collection,  in  pursuance  of  which  he  had 
levied  upon  certain  cars  and  locomotives  be- 
lonfcing  to  complainant,  and  used  by  it  in 
operating  said  railroads  as  lessee,  for  part  of 
the  taxes,  and  threatened  to  make  further 
levy  upon  other  cars  and  engines  and  sell 
them  for  payment  of  said  taxes ;  and  the  bill 
prayed  for  an  injunction  on  ^e  several 
grounds  of  irreparable  damage,  avoidance  of 
multiplicity  of  suits.  removiQ  of  cloud  upon 
title,  etc.  It  was  admitted  in  the  case  tnat 
if  the  property  of  the  complainant  levied  on 
•hould  be  sola,  great  sacrifice  and  loss  must 
result  therefrom,  and  that  the  withdrawal  of 
the  rolling  stock  and  machinery  proposed  to 
be  sold  would  cause  serious  and  prolong^ 
embarrassment  to   complainant's  business; 
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held  that  the  tender  was  equivalent  to  pay- 
ment; that  the  taxpayer  had  the  right  to 
stand  upon  audi  pavpent  onet  made ;  and 
that  the  Acts  of  1882  were  unconstitutional 
so  far  as  they  had  the  effect  of  dcpriyinK  the 
taxpayer  of  his  remedy  by  detinue,  or  tres- 

f^ass,  or  case,  or  other  proper  action,  for  un- 
awful  seizure  of  his  goons  after  tendering 
tax-receivable  coupons  in  payment  of  his 
taxes.  McGahey  v.  Viroinia,  186  U.  8.  602, 
676,  676  [84:  804,  808,  809].  But  this  was 
far  from  deciding  that  the  remedy  for  recov- 
ery back  would  not  have  been  sufficient  if 
the  validity  of  the  tax  had  alone  been  in 
issue.  The  question  related  to  the  previous 
contract  that  the  coupons  should  be  receiv- 
able for  taxes,  which  contract  the  subsequent 
legislation  impaired,  and  its  disposition  did 
not  involve  the  application  of  the  Act  of 
1882,  under  the  circumstances  existing  here. 
And  while  an  unconstitutional  tax  may.  in 
the  language  of  the  learned  judge  holding 
the  circuit  court,  confer  no  rij^ht,  impose  no 
duty  and  support  no  obligation,  it  will  be 
perceived  that,  in  our  view,  the  trespass  re- 
sulting from  proceeding  to  collect  such  void 
tax  cannot  be  restrained  by  injunctidn  where 
irreparable  injury  or  other  ground  for  equi- 
table interposition  is  not  shown  to  exist. 

We  are  constrained  to  hold  upon  this  rec- 
ord that  the  decree  cannot  be  sustained,  and 
it  is  ffiertfore  reversed  and  the  cause  remanded 
to  Vie  court  below  with  a  direction  toditmiss  the 
hiU. 

Mr.  Justice  Harlan  dissented. 


INTER-8TATB  LAND  COMPANY,  Appt., 

MAXWELL  LAND  GRANT  COMPANY. 

(Bee  8.  a  Beporter*!  ed.  (WMSOO.) 

Demurrer,  ^eet  <;f— MazweU  Land  Grant  Case 
^-ikUid^ty  cf  ^ran^— empresario  granJt  by 
States  cf  OoahuUaand  Texas— Mexican  Oct- 
onieation  Laiw— effect  df  a  treaty  cession  ^ 
territory  on  priuUe  property, 

L  A  demurrer  admits  facts  weU  pleaded,  hut  does 
not  admit  that  the  oonstruotion  of  a  written  in- 
strument set  forth  in  the  complaint  is  the  true 
one. 

t.  The  decision  of  this  court  in  the  MaxwtU  Land 
QrantCase.mV.B.  Sa  (80:948),  IS  U.  8. 886  (80: 
1211),  that  the  grant  to  Beaubien  and  Miranda, 
oonflrmed  by  GongresB,  was  valid,  is  oonolusiTe 
•fl  to  its  validity. 

i.  One  must  establish  the  validity  of  his  own  grant 
Id  order  to  defeat  a  subsequent  grant  which  has 
been  adjudged  valid  in  proper  legal  proceedings. 

L  The  empreaario  grant  to  Boyuela  and  Beales  in 
VSBt,  by  the  States  of  Goahuila  and  Tezas,  pMsed 
no  title  to  the  empreacrtet,  or  colonising  con- 
tractors, until  the  colony  was  estabUshed;  It  was 
simply  a  designation  of  a  tract  within  which  they 
might  establish  a  colony. 

1  The  emvrtsario^  or  colonising  contractor,  could 
not,  under  the  Mezioan  GolonisUlonLaw,  be  put 
in  posse— Ion  of  any  spedflc  portion  of  the  land 
without  first  establishing  a  colony;  where  that 
was  not  done  by  him  no  rights  of  property  were 
acquired. 
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6.   Private  rights  of  property  ta  a  ceded 
are  nowise  affected  by  a  tieaty  osBBlnn 

[No.  1207.] 
Argued  March  10, 189JL    DeoiMLApHte^jmL 

APPEAL  from  a  deflk^ee  of  tfie  dieiiit  Goal 
of  the  United  Sutes  for  the  Dhliiel  if 
Colorado  sustaining  a  demurrer  to  the  bOI  sri 
dismisdne  a  suit  in  equi^  brought  1^  the  b- 
ter-State  Land  Company  against  the  Msznl 
Land  Grant  Company  to  estahUsh  its  title  Is 
land  in  Colorado,  and  to  lesUifai 
from  prosecuting  suits  In  ejectment 
.    The  facts  are  stated  in  the  opinioo. 

Messrs.  William   Warner,  John  L. 
and  Alezsuider  Grawes.  for  appeUaDk 

The  grant  to  Miranda  and  BeauUen  «■ 
void,  hecause  the  go?emor  of  New  HaSm 
had  no  power  to  miUKe  the  grant  to  them  m 
the  18th  day  of  April,  1844. 

The  Empresario  Law  had  prior  lo  ssld  diii 
been  repealed  by  Act  of  the  Genenl  MeiicM 
Congress  of  date  Aprfl  4th,  1887. 

Rockwell's  Spanish  and  jtexican  Laws,  Ml^ 
628;  Hall,  Hex.  Die.  116. 

The  above  Act  of  repealer  and  tfie  fanpciW 
decree  thereunder  rendered  the  nid  gnat  If 
Annilo  absolutely  null  and  Told. 

United  States  Y.  Fi^.  80  U.  &  IS  WsD.  M 
(20:  606):  Fremont  ▼.  United  States,  68  U.& 
17  How.  642  (16:  241);  United  States  t.  Oh^ 
busUm,  61  U.  a  20  How.  62  (16: 8i8):  MM 
States  ▼.  Workman.  68  U.  &  1  Wall  745  QT: 
706);  United  States  ▼.  Jonrn,  Id.  706  (71ft 
United  States^.  Bartnea,  68  U.  &  22 How. M 
(16:  840);  United  States  t.  jyAguirre,  66  U.  & 
1  Wall  811  (17:  626);  United  States  T.  /H 
n  U.  ».  6  WaU.  686  (18: 606);  OsninU  Cstsnt^ 
Imp.  Co.  ▼.  Pudlo  Counlty  Oomrs.  26  U.  &  M 
(24:  426);  United  States  t.  Vaa^e,  66  U.ai 
Black.  641  (17: 282);  Hemtby  t.  Umttsiatm, 
77  U.  8.  10  Wall  224  (12:  200). 

The  Act  of  Congress  confjnning  to  MfaMii 
and  Beaubien  this  void  grant,  and  tfte  pMrt 
issued  thereunder,  both  oontafaied  a  profirioi 
that  the  same  should  be  construed  •■  a  qpA 
claim  on  the  part  of  the  United  States,  sil 
should  not  be  in  derogation  of  the  adfMl 
claims  of  any  person;  they  famish  no  bhI 
mentof  title  as  agahiit  the  Utle  made  la  Bif 
uela  and  Beales. 

Adam  t.  JSorris,  108  U.  a  622  (N:  m 
Beard  ▼.  Federy,  70  U.  &  8  WaO.  478(18:  M 
Henshaw  ▼.  BissM,  86  U.  &  18  WaO.  265(tt 
8Cff):  MiUer^.  l>ale,9i^V.  &  478(28:  7m 

The  date  of  the  concession  for  lands  eonil 
tutes  an  inviolable  law  for  the  rfght  of  prapfl^ 
and  legal  ownership. 

Hal^  Mez.  Dig.  106,  g  277;  /VratteT.  OM 
sdiSto<eff,70n.8.8  WaU.  440  (18:  222);  A 
HaroY.  United  States,  nV.B.  6  WsIL  mm 
681);  OonsalesY.  Ross,  120  U.  a  226 92:  2i 

The  presumpUon  is  in  f^vor  of  Ibe  vaHl 
of  this  grant  until  the  contrary  k  nofed. 

Baiiterson  v.  Jenks,  27  U.  6. 2  nc  211  d 
406);  United  States  v.  Arredomds,  tl  U.  & 
Pet726@M0);  United  States  r.  IVwiKi 
U.  8. 10  How.  847  (16:68());  Bsmslem  t.  Avg 
8  Tex.  804;  Byrne  v.  Fsgmn^^  Tei.  221. 21 
United  States  v.  Larkin,  62  U.  &  18  How.M 
(16:487):  United  States  r.  Bead^JA.  4JMM 
224);  United  States  v.  /MnssM8U  &1  W 
822(17:62Q» 
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The  oonditioD  of  settling  the  land  embraced 
Id  this  grant  with  the  requisite  number  of 
families  was  a  condition  subsequent. 

Hancock  ▼.  McKinney,  7  Tex.  884;  Airhart 
y.  Masdeu,  98  U.  8.  491-498  (23:218,214). 

A  right  valid  before  the  cession  was  equally 
Talid  afterwaida 

United  8taiei  ▼.  Moreno,  68  U.  8. 1  WaU. 
400(17:688). 

J»-.  Frank  Springer,  for  appellee: 

Matters  of  fact  well  pleaded  are  admitted  by 
a  demtorer,  but  not  mere  conclusions  of  law. 

DiUon  y.  Barnard,  88  U.  8.  21  Wall.  430 
^:673);  PMl  v.  PBcring,  1  Ves.  Jr.  72;  Lea  v. 
Bobeeon,  12  Gray,  280;  Scdmond  v.  JHekerson, 
9  N.  J.  Bq.  507;  OrenviUe-Murrap  y.  Oiaren- 
don,  L.  R  9  £q.  17;  Neabiti  y.  Berridge,  8  L. 
T.  N.  8.  76;  Story,  Eq.  PI.  (7th  ed.)  %  462; 
Vnited  8taie$  y.  Amee,  99  U.  8.  45  (25:800). 

Before  any  land  would  belong  to  the  em- 
frgfarioi,  so  that  its  quality  and  location  might 
De  determined,  they  must  at  least  introduce 
100  famtiies. 

Mexican  Colonization  Law  1826,  art.  12; 
Glenn  y.  United  States,  64  U.  8.  18  How.  251 
tl4:188). 

The  grant  for  specific  land  is  a  superior  title 
to  a  floating,  unlocated  grant 

Fremont  y.  United  Statee,  68  U.  8.  17  How. 
542  (15:241);  MiOer  y.  DaU.  92  U.  8.  476,  477 
(28:786,  787);  United  Statee  y.  MeLaugJdin, 
127  U.  8. 428  (82:218). 

Mr,  Juetiee  Itfuaar  deliyered  the  opinion  of 
.  the  court : 

This  ia  a  suit  in  equity,  brought  by  the 
Inter-8tate  Land  Comoany,  a  Colorado  cor- 
poration, against  the  Maxwell  Land  Grant 
Company,  a  corporation  organized  under  the 
laws  of  the  Kinraom  of  the  Netherlands,  and 
doing  business  in  Colorado,  pursuant  to  the 
laws  of  that  8tate,  to  establish  its  title  to 
a  large  tract  of  land  in  Las  Animas  County, 
Colorado,  for  which  the  d<)fendant  has  a 
United  States  patent,  and  to  restrain  the  de- 
iendant  from  prosecuting  certain  suits  in 
\9l9\  ejectment  against  yarious  parties  who  are 
tenants  of  the  plaintiff.  A  demurrer  to  the 
original  bill  was  sustained  by  the  court  be- 
low presided  oyer  by  Mr,  Juetiee  Brewer, 
tiben  circuit  judge,  his  opinion  being  reported 
in  41  Fed.  Rep.  276.  The  plaintiff  then 
amended  its  bill  in  some  particulars,  and  the 
defenduit  again  demurred.  The  demurrer 
was  sustained,  and,  the  plaintiff  declining 
to  further  amend,  the  bill  was  dismissed. 
From  that  decree  an  appeal  was  prosecuted 
to  this  court 

The  case  as  made  by  th<^  pleadings  on  the 
demurrer  is  as  follows :  The  lands  in  dispute 
are  part  of  the  tract  embraced  in  the  patent 
to  Cnarles  Beaubien  and  Guadalupe  Miranda, 
dated  May  19,  1879,  for  what  is  Imown  as  the 
*  Maxwell  Lsoid  Grant,*  in  New  Mexico  and 
Colorado,  the  yalidity  of  which  was  assailed 
br  the  United  States  in  the  MaxweU  Land 
Grmni  Oaee,  121  U.  8.  825  [80:  9491,  and  8, 
<7.,'on  petition  for  rehearing,  122  tJ.  S.  865 
[80 :  1211].  In  that  case  it  was  held,  among 
other  thinffs,  after  elaborate  argument  of 
oooBsel  and  upon  a  moat  thorough  and  care- 
fal  examination  by  the  court  of  all  the  points 
inyolyed,  that  the  grant  by  the  Republic  of 
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Mexico,  in  1841,  to  Beaubien  and  Miranda, 
as  confirmed  by  the  Act  of  Congress  of  June 
21,  1860,  the  title  of.  which  had  passed  to  the 
Maxwell  Land  Grant  Company  (the  defend- 
ant in  this  case)  by  yarious  mesne  convey- 
ances, was  a  yalid  grant ;  and  that  the  survey 
and  the  patent  issued  upon  it,  as  well  as  the 
original  grant,  were  entirely  free  from  any 
fraud  on  the  part  of  the  grantees  or  those 
claiming  under  them.  The  decision  of  tJie 
court  in  that  case  is  not  now  assailed ;  but 
the  contention  is,  substantially,  that  the  con- 
firmation and  patenting  of  the  grant  to  Beau- 
bien and  Miranda  operated  merely  as  a  quit- 
claim of  the  United  States  to  whatever  rights 
of  property  the  government  acquired  from 
Mexico  by  the  Treaty  of  Guadalupe  Hidalgo, 
and  did  not,  in  any  manner,  affect  claims  to 
the  same  land  derived  from  the  Republic  of 
Mexico,  which  antedated  the  original  grant 
to  Beaubien  and  Miranda. 

The  claim  of  the  plaintiff  here  rests  upon 
an  alleged  empresano  mnt  to  John  Charles 
Beales  and  Jose  Manuel  Royuela,  in  1832,  by 
the  government  of  Coahuila  and  Texas,  then 
two  Mexican  states  under  one  provincial  ad- 
ministration. Whatever  rights  to  the  lands 
in  dispute  were  acquired  by  the  original 
empreaarioe,  or  colonizing  contnu^rs,  liave 
passed  to  the  plaintiff  under  various  mesne 
conveyances.  The  petition  of  the  empreearioe 
and  the  acceptance  of  their  proposition  by 
the  Mexican  authorities,  whicn  together  con- 
stitute the  basis  of  plaintiff's  claim,  are  as 
follows : 

''Petition  and  grants  to  Jds6  Manuel  Royuela 

and  John  Charles  Beales  for  the  years  one 

thousand  eight  hundred    and    thirty-two 

and  thirty-three. 
''To  his  excellency  the  governor  of  the  state 

of  Coahuila  and  Texas. 

"  Sir :  The  citizen  Jos6  Manuel  Royuela, 
a  native  of  Sal  til  lo,  and  there  marriea,  and 
John  Charles  Beales,.  a  native  of  England, 
settled  in  Mexico,  and  there  marriea  to  a 
Mexican  subject,  having  children,  with  all 
due  respect  represent  to  your  excellency, 

"That,  being  very  desirous  of  augmenting 
the  population,  wealth  and  power  of  the 
Mexican  nation,  and  at  the  same  time  of 
affording  to  a  certain  number  of  virtuous  and 
industrious  families  the  means  of  acquiring 
an  honorable  subsistence  by  cultivating  a 
tract  of  land  in  the  ancient  province  of  Texas, 
and  being,  moreover,  acquainted  in  full  witl> 
the  Law  of  Colonization  passed  by  the  honor- 
able Legislature  of  this  state  on  the  twenty- 
fourth  of  March,  one  thousand  eight  hundred 
and  twenty -five,  by  which  *  empreearioe"  or 
colonizing  contractors  are  allowed  to  under- 
take to  colonize  under  the  conditions  and; 
stipulations  by  said  law  prescribed,  and  be- 
ing anxious  to  form  an  establishment  that, 
may  be  useful  to  a  new  colony  and  at  the- 
same  time  beneficial  to  the  state  on  account 
of  the  advantages  to  accrue  thereout, 

"We  pray  your  excellency  to  accept  us  as^ 
such  'empreearioe*  or  colonizing  contractors, 
and  to  permit  us  to  introduce  into  this  state, 
within  the  time  that  may  be  stipulated,  two- 
hundred  Catholic  families,  of  moral  and  in- 
dustrious habits,  and  for  the  object  your  ex- 
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celleacj  will  be  pleased  to  srant  us  the  tract 
of  land  included  within  the  following  limits, 
▼is.  :  beginning  at  a  landmark  set  up  on  a 
spot  whereat  the  thirty -second  degree  of  north 
latitude  is  croased  by  the  meridian  of  the 
hundred  and  second  degree  of  longitude 
west  from  London,  said  spot  being  at  the 
southwest  comer  of  the  grant  petitioned  for 
by  Col.  Reuben  Ross;  from  thence  proceed- 
ing west  along  the  parallel  of  the  thirty- 
second  degree  (3  latitude  as  far  as  the  eastern 
boundary  of  New  Mexico ;  from  ^ence  run- 
ning north  on  the  boundary  line  between  the 
Srovinces  of  Coahuila  and  Texas  and  New 
[exico  as  far  as  twenty  leagues  of  the  River 
Arkansas;  from  thence  east  to  the  meridian 
of  the  hundred  and  second  degree  of  longi- 
tude, which  is  the  western  boundary  of  uie 
grant  petitioned  for  by  said  Col.  Reuben 
Koss,  and  from  thence  proceeding  south  as 
far  as  the  place  of  beginning. 

"Your  petitioners,  as  'empresariot,*  prav 
for  this  grant  on  the  same  conditions  that  ft 
WAS  formerly  given  to  the  late  Stephen  Julian 
Wilson,  whose  term  of  six  years  is  about  to 
expire,  on  the  twenty-sixth  of  May  in  this 
yeur,  without  the  conditions  of  the  ffrant 
having  been  fulfilled  in  consequence  of  the 
grantee.  Besides  the  conditions  which  are 
required  by  the  Colonization  Law  of  the  state 
the  empresarioa  and  their  settlers  agree  to  ob- 
serve the  constitution  of  the  Mexican  nation 
and  the  private  constitution  of  this  state,  as 
well  as  uie  general  and  local  laws  that  have 
been  or  shal  1  oe  hereafter  promul gated.  They 
further  bind  themselves  to  complv  with  the 
conditions  on  which  this  petition  is  granted, 
and  to  take  up  arms  in  defense  of  the  rights 
of  the  nation  against  the  savaffe  Lidians  or 
any  other  enemies  that  may  attack  the  country 
or  in  any  manner  to  alter  its  form  of  govern- 
ment or  to  disturb  the  public  tranquillity ; 
and,  finally,  to  prevent  the  inhabitants  of  the 
United  States  of  North  America  from  trading 
with  the  said  Indiaris  and  providing  Uiem 
with  arms  and  anununition  in  exchange  for 
horses  and  mules. 

**  Wherefore  we  pray  your  excellency  to  be 
pleased  to  grant  this  respectful  petition, 
which  we  shall  consider  as  a  favor  conferred 
on  us. 

**  Dated  at  Saltillo,  the  thirteenth  of  March, 
one  thousand  eight  hundred  and  thirty-two. 
**  (Signed)         Jos6  Manuel  Royuela. 
**  John  Charles  Beales.* 
*  Conditions  of  the  Grant.. 
"Terms  on  which  the  supreme  government  of 
the  state  accepts  the  proposal  of  the  citizens 
Jos^  Manuel   Royuela  and  John  Charles 
Beales  for  colonizing  certain  land  with  two 
hundred  foreiini  families,  such  as  are  not 
excepted  by  the  law  of  the  sixUi  of  April, 
one  thousand  eight  hundred  and  Uiirty. 
**  Article  1.   The  government  accepts  the 
proposal  made  in  the  foregoing  petition,  as 
lar  as  it  is  conformable  with  tne  Law  of 
Colonization  passed  by  the  honorable  Con- 
gress of  the  state  on  the  twenty-fourth  df 
March,    one   thousand  eight    hundred   and 
twenty-five,  and  consequently  assigns  to  the 
petitioners  the  tract  of  land  induced  within 
the  following  limits,  that  they  may  establish 
thereon  the  proposed  colony :    It  shall  begin 
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at  a  landmark  which  shall  be  aet  up  <m  tlie 
spot  where  the  parallel  of  the  thirty-eeoood 
degree  of  north  latitude  crosses  the  meridian 
of  the  hundred  and  second  degree  of  longituda 
west  from  London,  said  spot  being  at  tlia 
southwest  comer  of  the  grant  petitioned  for 
by  Col.  Reuben  Ross.    From  thence  it  shall 
proceed  along  the   parallel  of  the  thirty^- 
second  degree  of  latitude  as  far  as  the  eastern 
limit  of  New  Mexico.    From  thence  it  shall 
ascend  north  on  the  boundary  line  between 
the  provinces  of  Coahuila  and  Texas  and  New 
Mexico  as  far  as  twenty  leagues  of  the  River 
Arkansas.    From  thence  it  shall  run  east  to 
the  meridian  of  the  hundred  and  second  da- 
me  of    longitude,    which   is  the  western 
boundary  of  the  grant  petitioned  for  by  th^ 
said  Col.  Reuben  Roes;  and  from  thence  it 
shall  proceed  south  as  f^  as  the  place  of  be- 
ginning. 

"Art.  2.   Though  the  boundaries  of   the 
tract  set  forth  in  the  preceding  clause  are 
those  assigned  to  Stephen  Julian  Wilson  in 
a  grant  passed  by  this  government  on  the 
twenty-seventh  oi  May,  one  thoasand  eight 
hundred  and  twenty-six,  yet  this  circum- 
stance has  not  been  considered  an  impediment 
to  the  entering  into  the  present  contract,  in- 
asmuch as  the  time  allotted  to  the  said  Wil- 
son for  the  completion  of  said  enterprise  will 
(expire)  in  tiro  month  of  May  of  this  present 
year  without  his  having  to  this  day  performed 
the  same  or  any  part  whatsoever;  but  if,      |»« 
however,  in  the  ihort  time  Uiat  has  to  elapee,      * 
any  number  of  the  families  of  that  empre$airio 
should  present  themselves,  then  and  in  that ' 
case  the  present  grant  shall,  with  due  respect 
to  tlie  part  or  parts  performed  bj  the  first 
grantee  thereof,  be  null  and  void  to  all  in- 
tents and  purposes. 

**  Art.  8.  Jn  consideration  of  the  grant  here- 
inbefore specified  the  empn$ario$  or  contract- 
ing parties  agree  to  introduce  and  settle,  on 
their  own  account,  two  hundred  foreign  fam- 
ilies, conforming  themselves  as  well  to  the 
general  law  of  the  Republic  as  to  the  laws 
of  the  state  in  this  behalf  provided. 

*'Art.  4.  All  lands  whatsoever  held  under 
legal  titles  that  may  be  included  within  the 
limits  designated  in  article  first  shall  be  re- 
spected by  the  colonists  who  shall  hold  under 
this  contract,  and  it  shall  be  obligatory  on 
the  part  of  the  ampreiorum  to  see  the  obaerr- 
ance  of  this  clause. 

"Art.  6.  The  state  retains  to  itself  the  riffht 
of  property  over  all  the  surplus  lands  which 
shall  remain  of  this  grant  after  laying  off 
those  which  belonff  to  the  0mpre$ario§  and 
their  settlers  according  to  the  laws  in  that 
behalf  provided. 

*'Art  6.  In  conformity  with  article  8  of 
the  Law  on  Colonization  hereinbefore  referred 
to  the  empre$cmc$  are  bound  to  introduce  the 
stipulated  number  of  two  hundred  families  i 

within  the  term  of  six  years,  which  shall  be 
computed  from  the  date  hereof,  under  the 
penalty  of  being  debarred  from  all  the  priv- 
ileges and  advantages  afforded  by  the  said 
law. 

"Art  7.  It  shall  be  obligatory  on  the  ea- 
presaruM  not  to  introduce  or  suffer  to  remain 
in  the  colony  men  guilty  of  atrocious  crimes 
or  of  bad  conduct ;  ss  also  to  endeavor  that 
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whatauever  sbail  cany  on  trafRc  in 
aaunanition  with   the  harbaroos 
tnfaea  of  Indiana  in  exchange  for  honee  and 


*Ajt.  S.  Wheoerer  tbeie  shall  be  a  miiB- 
■nmber  of  men,  the  national  militia 
il  be  dolr  organized  and  regulated  accord- 
ing to  tlw  laws  of  the  state  in  that  respect 


Arc  9.  The  colonj  snail  be  regulated  by 
I  whom  this  goyemment  shall  ap* 
to  allot  the  respectiye  settlements  or 
ooa.  and  he  shall  dulv  obeerye  the 
^  oolonitation  in  force  throughout  the 
the  general  law  of  the  eighteenth  of 
U  one  thousand   eight   hundred  and 
•four,  and  likewise  the  instructions  to 

Hiooers  which  haye  been  appointed  by 

booorable  OoogreM,  taking  care  to  afford 
within  the  limits  or  the  colony  to 
only  as  shall  be  approyed  ox  by 


Aft:  10.  All  ofllcial  oommanicati<ms,  in- 
and  other  public  documenls  eman- 
from  the  colony  must  be  written  in 
language. 
*An.  11.  In  referenoe  lo  all  matters  not 
frovided  for  or  expressed  In  these  articles, 
*^-    ^— awrrfii  or  the  new  settlers  holding 
em  shall  abide  sod  be  goyemed  by 
federal  ooiMlitution  and  the  laws  of  this 


And  his  ezoellency  the  goyemor  of  the 
as  also  the  citizens  Jo£  Manuel  Roy- 
ntla  and  John  Charles  Beales,  haying  agreed 
In  tte  articles  of  this  contract  to  grant  and 
booHl  respecciyely  to  the  obeenrance  and  per- 
famaaoe  thereof,  afterwards  signed  the  same 
hetoe  me,  tte  undersigned  semtary  of  this 


*  And  haying  been  directed  to  giye  the  em* 
mmJM  this  certified  copy  of  all  the  docu- 


copy 
relating  to  the  grant,  that  they  may 
tbam  as  security  imd  as  formal  title  (or 
m  a  title  In  form)  thereto,  the  original  will, 
aeooffding  to  law,  remain  filed  and  recorded 
in  the  secretary's  office  under  my  charge. 

*  Dnaed.  City  of  Laooa  Y icarlo,  the  four- 
iBsaAh  day  of  Mardi,  one  thousand  eight 
hiMAnd  and  thirty-two. 

CMga&A)       *  Joe6  Maria  de  Letona. 
*John  Charles  Bealea. 
*  Joe6  Manuel  Royuela. 
*6aBftiaco  del  Yalle.  Secretary. 
*Thm  fbresoinx  is  copied  from  the  original 
nta  filed  and  lecorded  in  the  secretary's 
under  my  diarge,  whence  it  was  or- 
tnken  by  his  exoellency  the  goyemor. 
*Cit7  of  Leooa  Yioario,  the  fourteenth  of 
Marck,   one   thousand   ei^   hundred    and 
Ailty-two. 

*  (Btgned)    Santiago  del  Yalle,  Secretary.  * 

Tha  Mil  in  tids  case  was  filed  January  20, 
MB.  Aflv  sooM  introductory  mattersi  it 
ssS  ovt  with  much  particularity  the  yarious 
Dfocaedings  had  in  the  matter  of  the  grant  to 
Bsa«bisw  and  Miranda,  both  under  the  Mexi- 
ean  law  aad  mbseqoent  to  the  Treaty  of 
Ottadalopa  Hidalgn,  by  which  the  territory 
waa  aoquirsd  by  tne  United  Statea,  up  to  and 
taclodittg  the  aeqniaition  of  the  grant  by  the 
isisnilaiH.  substantially  aa  they  are  detailed 

1WIL8. 


in  the  MtunceU  Land  Grant  Cue,  121  U.  8. 
825  [80:  049],  and  ayerred  that  that  grant, 
being  an  alleged  empremario  grant,  was  abso- 
lutely yoid,  because  at  the  &te  it  was  made 
there  was  no  law  of  Mexico  in  existence  under 
which  there  was  any  authority  for  it.    It 
then  set  out,  with  eaual  precision,  the  yari- 
ous proceedings  had  in  relation  to  Uie  alleged 
empremirio  grant  to  Beales  and  Royuela,  and 
the  yarious  mesne   oonyeyanoes  by  which 
the  plaintiff  became   possessed  of   it    The 
amem'ied  bill  averred  that  the  Mexican  goy- 
emment, by  sundry  and  divers  ofllcial  acts 
(which  are  set  forth  and  described),  recog- 
nized that  Beales  and  Royuela,  by  virtue  of 
their  empruario  contract,  had  the  title  in  fer 
to  the  lands  in  question.    It  then  averred 
that  the  plaintiff  and  its  tenants  were  in  the 
exclusive  possession  of  the  premises  in  dis- 
pute, and  that  the  defendant  bad  never  been 
in  possession  of  them.    One  ii^  the  oflScial 
acts  of  the  Mexican  government  referred  to 
was  said  to  be  the  following  order  made  by 
the  president  of  the  Republic  of  Mexico, 
dated  Mexico,  July  12,   1886.  addressed  to 
Beales:    *'His  excellency  the  president  ad 
inierim  has  been  advised  of  the  judicious  and 
circumspect  course  which   you  may    have 
taken  in  employing  your  influence  to  allay 
the  disturbances  wnicn  have  broken  out  and  ' 
to  sustain  order  and  the' obedience  due  to  the 
general  government  and  in  correcting  public 
opinion  through  the  medium  of  the  news- 
papers in  the  United  States  of  the  north,  and 
nis  excellency,  being  satisfied  with  this  and 
the  like  proceedings  on  your  part,  which  are 
such  as  belong  to  a  good  citizen,  has  directed 
me  to  retum  you  thanks,  as  an  acknowledg- 
ment for  the  same,  and  to  require  that  jou 
will  continue  In  the  most  effectual  manner 
in  your  power  your  good  offices  in  defense 
of  the  just  cause  of  the  nation  and  to  main-    .  5771 
tain  and  impress  a  spirit  of  order  and  peace 
upon  the  inhabitants  of  the  colonial  district 
placed  under  your  charge,  and  also  upon  all 
other  persons  who  may  be  interested  in  the 
benefits  which  will  ensue  from  a  like  course 
of  conduct.    In  consideration  of  which  serv- 
ices afforded  to  this  nation  in   its  present 
struggle,  an  order  has  been  issued  by  this  de* 
partment,  at  the  instance  of  the  general -in- 
chief,  to  the  army  of  operation  to  afford  pro- 
tection to  the  colonial  establishments  of  your- 
self and  Sefior  Edgerton,  who  has  concurred 
in  the  course  of  proceedings  which  you  have 
taken :  and  his  excellency  co-operates  in  the 
recommendation  in  his  favor  as  well  as  your&, 
in  the  manner  indicated  by  this  ooomiunica- 
tion.» 

The  amended  bill  then  continued  as  fol  • 
lows :  *  And  the  plaintiff  further  avers  that 
the  said  Mexican  government,  In  pursuance 
of  said  onier,  did  at  all  times  maintain  and 
protect  the  possession  and  title  of  the  said 
Royuela  and  Bealea  to  the  said  lands,  and 
continued  so  to  do  until  the  successful  revo- 
lution of  Texas  (one  of  the  crantors)  rendered 
it  utterly  impossible  to  anord  further  pro- 
tectioiL  And  the  plaintiff  further  avers  and 
alleges  that,  in  addition  to  having  taken 
actual  possession  of  the  lands  embraced  in 
said  grant  and  having  sectionized  a  large 
part  taereof ,  the  said  Beales,  in  further  per- 
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formanoe  of  the  condition  of  said  mnt,  had 
introduced  a  portion  of  the  families,  as  re- 
quired by  iU  terms,  and  would  have  intro- 
duced all  the  families  of  the  class  described 
therein  and  would  have  performed  all  the  con- 
ditions of  the  said  gnxii  had  he  not  been 
wholly  preTented  in  such  performance  bj  the 
said  revolution  of  Texas,  which  resulted  in 
its  independence  of  Mexican  authority." 

Attached  to  the  bill  as  exhibits,  and  made 
part  of  it,  are  copies  of  the  records  of  the  pro- 
ceedings in  the  matter  of  both  of  the  claims 
in  question ;  and  in  the  consideration  of  the 
questions  involved  herein  it  will  be  necessary 
to  refer  lo  some  of  them  somewhat  more  in 
detail. 

The  proposition  of  counsel  for  appellant 
that  the  enect  of  the  demurrer  is  an  admis- 
sion pro  hoe  vice  that  the  Inter- State  Land 
Company  has  the  title  in  fee  to  the  lands  in 
dispute  needs  only  the  single  reply  that  a  de- 
f-wA|  murrer  admits  facts  well  pleaded,  but  does 
*•  ^  not  admit  that  the  construction  of  a  written 
instrument  set  forth  in  the  bill  is  the  true 
one,  or  that  its  legal  effect  is  contntry  to  that 
which  its  language  imports.  The  very  ob- 
ject of  a  demurrer  in  such  case  is  to  submit 
the  question  presented  by  the  instrument  as 
a  matter  of  law  for  the  determination  of  the 
.  court.  Story's  Eq.  PI.  (9th  ed.)  §402,  naU 
a;  Dillon  v.  Barnard;  88  U.  S.  21  Wall.  480. 
487 122 :  678,  6761 ;  United  StaUi  v.  Ames,  99 
U:  S.  80,  40  [20 :  290,  8001 . 

Passing  now  to  the  merits  of  the  contro- 
versy, the  first  question  to  be  disposed  of 
relates  to  the  patented  grant  of  the  defendant. 
We  have  already  stat^  that  in  the  MaxtoeU 
Land  Orant  Cam  it  was  held  Uiat  the  grant 
to  Beaubien  and  Miranda,  which  is  the 
foundation  of  the  defendant's  title,  was  a 
valid  grant,  and  that  the  decision  of  the  court 
in  that  case  is  not  directly  assailed.  The 
effect  of  the  decision  in  that  case,  however, 
is  evidently  misunderstood  by  the  appellant ; 
for  one  of  the  main  points  urged  on  this  ap- 
peal is,  that  that  mnt  was  void  ab  initio, 
for  the  reason  that,  oeing  an  alleged  empres- 
ario  grant,  authority  for  it  must  be  found 
in  the  Colonization  Laws  of  Mexico,  and 
those  laws  had  been  repealed  by  a  law  of  the 
Republic  passed  in  1857,  four  years  prior  to 
the  date  of  that  grant.  It  becomes  necessary, 
therefore,  to  state  with  some  degree  of  par- 
ticularity what  was  actually  decided  in  that 
case. 

A  reference  to  that  decision  will  show  that 
the  validity  of  the  grant  was  one  of  the 
principal  questions  there  considered.  As 
stated  in  the  opinion,  the  first  question  pre- 
sented for  consideration  was :  **  i>o  Uie  Colo- 
nization Laws  of  Mexico,  in  force  at  the  time 
the  grant  was  made  to  Beaubien  and  Miranda, 
namely,  the  decree  of  the.  Mexican  Congress 
of  August  18,  1824,  and  the  general  rules 
and  regulations  for  the  colonization  of  l^e 
territories  of  the  Republic  of  Mexico  of 
November  21,  1828,  render  this  grant  void, 
notwithstanding  its  confirmation  by  the  Con- 
msB  of  the  United  States?"  121  U.  8.  860 
[80:  901].     The  court  then  discussed  that 

auestion  very  fully,  and  came  to  the  conclu- 
ion  that  the  grant  certainly  partook  very 
largely  of  the  nature  of  an  empremrio  grant. 


and  was  evidently  so  considered  bv  Coni 
when  it  was  confirmed.    Among  other  th ihg^      £1 
it  was  found  that  juridical  possession   had 
been  given  to  the  original  mntees  by   the 
alcal&,   one  Comelio  Vigil,   who  aooom- 
panied  the  delivery  of  possession  with  a  dis- 
efio  or  plat  showing  the  boundaries  of    the 
tract  granted.     But  the  decision  was    not 
rested  solely  upon  the  fact  that  the  grant  irae 
generally  understood  to  be   an  empremEri^ 
grant,  but  upon  the  proposition  that    the 
action  of  Congress  in  confirming  it  as  made 
to  Beaubien  and  Miranda,  and  as  reported 
for  confirmation  by  the  surveyor-eeneral  of 
New  Mexico,  without  any  qualification   or 
limitation  as  to  its  extent,  was  condusiTe 
upon  the  court    In  this  connection  the  court 
said  (pp.  860,  866) :     *'But  whether,  as    a 
matter  of  fact,  this  was  a  grant,  not  limited 
in  quantity,  by  the  Mexican  decree  of  1834, 
or  whether  it  was  a  grant  which  in  strict  law 
would  have  been  hdd  by  the  Mexican  go^- 
emment,  if  it  had  continued  in  the  ownership 
of  the  property,  to  have  been  subject  to  that 
limitation,  it  it  not  necessary  to  decide  at 
this  time.     By  the  Treaty  of  Guadalupe 
Hidalgo,  under  which  the  United  States  ac- 
quired the  right  of  property  in  all  the  public 
lands  of  that  portion  of  liew  Mexico  which 
was  ceded  to  this  country,  it  became  its  right, 
it  had  the  authority   and  it  en^ged  itself 
by  that  Treaty  to  confirm  valid  Mexican 
ffrants.    If,  therefore,  the  great  surplus  which 
It  is  clainied  was  conveyed  by  its  patent  to 
Beaubien  and  Miranda  was  the  property  of 
the  United  States,  and  Congrnss,  acting  in 
its  sovereign  capacity  upon  the  question  of 
the  validitv  of  tbe  grant,  chose  to  treat  it  as 
valid  for  the  boun(uu*ies  given  to  it  bv  the 
Mexican  governor,  it  is  not  for  the  juaicial 
department  of  this  government  to  conti  overt 
their  power  to  do  so,"— citing  Tameling  t. 
United  StaUi F.  SB.  Oo.,  98  U.  8.  644  [28: 
998]. 

Afterwards  it  was  said :  **  At  the  time  that 
Congress  passed  upon  the  grant  to  Beaubien 
and  Miranda,  whatever  interest  there  was  in 
the  land  claimed  which  was  not  legally  or 
equitably  their  property  was  the  properfy  of 
the  United  States ;  and  Congress  naving  the 
power  to  dispose  of  that  property,  and  hav- 
ing, as  we  understand  it,  confirmed  this 
rnt,  and  thereby  made  such  disposition  of 
,  it  is  not  easily  to  be  perceived  how  the 
courts  of  the  United  States  can  set  aside  this 
action  of  Congress.  Certainly  the  power  of 
the  courts  can  go  no  further  than  to  mak^  a 
construction  of  what  Congress  intended  to  do  (Ml 
bv  the  Act,  which  we  have  already  con- 
sidered, confirming  this  grant  and  others.* 
121  U.  8.  882  [80:  909]. 

We  conclude,  therefore,  that  questions  af- 
fecting the  validitv  of  that  ffrant,  that  is.  as 
to  the  authority  of  the  Mexican  government 
to  make  it,  are  no  longer  open.  The  action 
of  Congress  in  confirming  it  and  the  subse- 
quent proceedings  in  the  Land  DepartoMnt, 
together  with  the  proceedings  in  the  courts 
to  set  aside  the  patent,  have  oeitainly  settled 
those  questions  forever.  True,  those  pro- 
ceedings do  not  estop  a  party  claiming  the 
same  land  under  a  prior  grant  from  the  meic- 
ican  government    But,   to  succeed  in  his 
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fiew  •  Jadfmeiit  for  plaintiff  for  services  per- 
iRMd  te  def end«Dt  Affirmed,  with  10  per 
mdimmfm^  in  addUton  to  intereit, 

Tke  fMii  are  stated  in  the  opinion. 

JlMTt.  T.  VL  Patterson  and  C.  S. 
tWBAs  for  plaintiff  in  error. 

Mmn.  B.  tTMoVmI  and  E,  T.  WelU 
fcr  defendant  in  enor. 

Mr,  JMie$  Blatehlbrd  delivered  the 
epiaioD  of  the  court: 

This  is  an  action  at  law,  brought  in  the 
€farait  Oomt  of  the  United  States  for  the 
Oirtrict  of  Colorado,  by  William  8.  Everett 
aad  Jsmea  M.  Bobinson,  against  William  J. 
inison,  to  leooTer  the  sum  of  $65,000,  for 
sUend  services  performed  by  the  plaintiffs 
St  ue  request  of  Uie  defendant,  between 
JoBB  1,  1^  and  November  1,  1885,  in  and 
abool  the  sale  of  certain  lands  and  personal 


rsfji 


>ill  of  particulars  alleged  that  the 
arrioes  were  rendered  at  the  request  of  the 
Modsnt  in  and  about  negotiating  a  sale  by 
him  to  the  New  United  l^tes  CaUle  Ranch 
Oomjpany,  Limited,  of  London,  England,  of 
tte  Oircle  Ranch,  located  on  the  Republican 
ttver  and  its  tributaries,  in  the  States  of 
Ookmdo,  Kansas  and  Nebraska,  with  the 
inMutenanoes  and  the  cattle  and  horses  whidi 
im,  on  or  about  December  14,  1888,  upon 
ttenmge  belonging  to  or  connected  with  the 
ttid  Oude  JUmch,  and  the  buildings  and 
dwellings,  and  certain  personal  property,  bc- 
knging  to  or  connected  with  the  ranch,  and 
M  water  rights  and  other  rights  and  privi- 
lefes  pertaining  thereto. 

A  snpplemental  bill  of  particulars  averred 
tkit  the  services  were  rendered  under  an  oral 
employment  of  the  plaintiffs  by  the  defend- 
tnt,  t^  which  they  were  to  receive  for  their 
commissions,  in  the  first  instance,  $5,000, 
ssdall  that  the  property  should  sell  for  over 
tBB^OOO:  that  this  employment  was  made 
sons  time  in  Uie  summer  or  fall  of  1888,  and 
niteiated  and  renewed  in  Chicago  about 
Manaiy,  1884 ;  that,  by  a  subsequent  ar- 
nBcemeot,  the  defendant  agreed  to  pay  the 
tether  sum  of  $10,000;  that  the  services 
vva  randered  and  negotiations  were  carried 
sit  pvtly  by  letter,  partly  by  telegram  and 
Dsnly  orally  through  acents  of  the  plaintiffs 
la  Londoii,  Sngland ;  that  it  was  impossible 
ts  Arte  the  time  consumed  in  such  corre- 
spondence and  negotiations ;  that  the  same 
took  place  at  intervals  between  the  time  of 
tts  mit  employment  and  the  conclusion  of 
tts  sole  in  the  spring  of  1884;  that  the 
fistBtiff  Everett  made  one  trip  from  Chicago 
is  Denver,  in  December,  1^,  occupying 
rtkM  two  weekSt  the  purpose  of  which  was 
te  confer  with  the  defendant  and  settle  and 
s4vt  the  terms  of  an  agreement  to  be  exe- 
^«M  by  the  defendant  and  to  be  submitted 
'^ihe  moposed  purdiaser;  that  both  of  the 
Ijsintiffs  made  another  trip  to  Denver,  in 
'oniaiy,  1884,  remaining  three  weeks  or 
teeabcwrts ;  that  there  were  oral  negotiations 
Wieen  the  plaintifb  and  the  agents  of  the 
pauliams  bwtk  in  Chicago  and  in  Colorado, 
*iicb  extended  over  several  weeks ;  and  that 
tts  amnber  of  houra  or  days  consumed,  or 


the  number  of  hours  or  days  consumed  in  the 
negotiations  in  London,  could  not  be  stated. 

The  answer  of  the  defendant  denied  the 
allegations  made.  Before  the  trial,  the 
plaintiff  Robinsonr  died,  and  the  cause  Dro> 
ceeded  in  the  name  of  Everett  as  survivor, 
and  was  tried  by  a  jury,  which  rendered  a 
verdict  for  the  plaintiff,  on  the  21st  of  Janu- 
aiT,  1887,  for  $10,000. 

On  the  next  day,  in  the  same  term,  the 
Jurors  being  all  present  and  in  the  jury-box, 
the  following  interrogatory,  presented  by  the 
plaintiff,  was  asked  by  the  court  of  them : 
**  Did  you  include  in  your  verdict  the  plain- 
tiff's claim  for  any  excess  over  thr.  sum  of 
$225,000,  denominated  in  the  evidence  the 
surplus  or  profits?"  To  this  the  jurors  by 
their  foreman  answered :  "  Our  understand- 
ing is  that  Mr.  Wilson  never  received  any- 
thing in  excess  of  $226,000. "  It  was  ordered 
by  the  court  that  this  question  and  the  answer 
thereto  be  entered  of  record  in  connection 
with  the  verdict  of  the  jury,  for  further  con- 
sideration as  occasion  might  arise.  The  de- 
fendant moved  for  a  new  trial,  which  motion 
was  denied ;  and  a  lud^ment  was  entered  for 
the  plaintiff  for  $10,0(K)  and  costs,  to  review 
which  the  defendant  lias  brought  a  writ  of 
error. 

The  defendant  specifies  four  parts  of  the 
charge  of  the  court  to  the  jury,  to  which  he 
excepted  and  of  which  he  complains.  His 
principal  contention  is,  that  the  plaintiff 
ought  not  to  have  recovered  more  than  $5,000, 
and  that  the  allowance  by  the  jury  of  more 
than  that  sum  arose  from  the  alleged  errone- 
ous instructions  excepted  to. 

The  first  alleged  error  is  in  giving  the 
following  instruction  to  the  jury:  **Kow, 
with  sucn  an  arrangement  as  this,  obviously 
if  it  was  carried  out  upon  those  terms,  it 
was  going  to  be  a  question  of  some  import- 
ance as  to  who  was  to  wait  for  the  deferred 
payments, — if  the  plaintiffs  were  to  wait,  or 
the  defendant,  Mr.  Wilson, — and  whether  Mr. 
Wilson  would  be  responsible  directly  to  the 
plaintiffs  for  this  money,  or  whether  he  was 
only  to  stand  in  the  relation  of  a  sort  of 
trustee  for  them,  and  to  give  them  the  money 
whenever  he  should  get  it  from  the  English 
company ;  and,  so  far  as  I  can  see  in  the  evi- 
dence, there  is  nothing  very  explicit  upon 
that  subject,  as  to  any  understanding  or 
agreement  between  them,  unless  it  muv  be 
what  occurred  in  Chicago  in  February,  1884, 
about  the  time  these  parties  were  coming  over 
to  look  at  the  oroperty. " 

The  instruction  so  complained  of  contains 
no  proposition  of  law,  and  merely  calls  the 
jury's  attention  to  the  matter  of  fact  in  con- 
troversy, and  to  the  absence  of  anything  ex- 
plicit in  the  evidence  on  the  subject.  This 
instruction  could  have  worked  no  prejudice 
to  the  defendant,  because  the  amount  of  the 
verdict  shows  that  the  jury  did  not  allow 
any  part  of  the  plaintiff's  claim  baaed  on  a 
sale  for  an  amount  in  excess  of  $225,000,  and 
their  answer  to  the  special  inquiry  of  the 
court  also  shows  that  they  failed  to  do  so. 
The  contention  of  the  defendant  that  he  never 
received  anything  in  excess  of  $225,000, 
therefore,  was  adopted  by  the  jury.   Further- 
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thev  fail  to  introduco,  and  the  contntct  totally  and  Ueilcan  I^m,  p.  649,  nlato  to  the  4I» 

annulled  If  they   do  not  bring  at  least  one  tlon  at  issue: 

hnodred  famine.             .    ^    .^         .    „  „  "Art.  4.  Heshall  Iseno,  to  lhen«n.<<lfc 

"Art.  9.  CoDiraonmado  by  the  oonOactors  ^    ,|„^  ,^  ,^^^  1^  o»i*>mity  wl» 

or   undertakers    mtpraann,    witb   f"n^l««  n,  ,'„  .^  p„  the  now  ooloolsa  In  io«. 
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"Art  10.  Irttta  dietrrbution  of  lands,  a  ^  .i^^    e*  He  shall  tal»  oate  that  no  nnB 

aS'S"^^     ^  'S"j"i       ruillta^  en.  ,     j    ^  ,  „  ^^^   po««»siona,  and  H 

ttled   to  them,  by  the  diploma,   jsued  by  ,rderthst  the  lines  of  e»lmri.jheclesHy 

the  supreme  ejecuti.o  power,  md  the  Meil-  j„,  ^„^    j,  ^mll   compel  tlio  ooleolaf 

ean  citiseas    who  are   not  rnllltary   among  ,,^„  n,  „„  „t  „„,  yS,.  to  markdiS 

whom  there  sh.ll   he   uo  other  di.t.i.ct.on  „            ^^  ,«.bliih  lied  and  pnanM 

than  that  founded  on  their  mdividual  merit  -„^._                                              * 
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aeeiguatcd  In  the  following  art.clo ^  Jlirge  the  duti,.  of  hli  oHoa. 

.r«    ,.     a >  i.ed   which  on  one  -  An.  8    He  shall  form  a  manoacHpl  h* 
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on  each   side,  which  shall  compose  a  labor.    ^^  ^^  ,,^    inteiwitaS  n  - 

The  vara  for  this  meaaurement  shall  be  three  ""« >  the  Interested  j> 


"Art.  11.  A  s^iuare 
side  has  (me  league  i 


geometri^  tet  the  archivo.  of  the  now  ooloiw.  tad  M 

"1,''w™5™,f!*"u^i''"ri:?^'^?>,u  ""Jnt,  specifying  the  nnniber  of  ,JSS^    , 

made  between  grazing   and.  or  that  which  is  ^ith  thSV  namSi  »nd   the  qnutltT  of  3    i 

proper  for  raising  stock,  and  fanning  land,  Z^t^A    t„    ^^  ™.   ^.?)r!!^.1.i»  ^3 

Jittont  the  f«,ifity  of  Vlgatlon,  this  ia^  ffig^,.  tr^S  S.  wmT^^SJZ    ', 

g|,n»  to  the  toutractor  or  contactors  for  the  C  ffil.  TIMS.  sSl  ttJ  ISS, "    ! 

eatabllBbment  of  a  new  settlement,  for  each  -_,_t^  „  im«ln«  l^iid  " 

hundred   faniDlea  which  ho  may  introduce  8T«uited  u  grailng  land, 
kud  establish  in  the  stale,  flve  aitios  of  graz-       The  Act  of  1830  and  the  lutmctloM  immt 

ing  land,  and  Qve  labors  at  least,  the  one  to  canr  it  into  effect,  when  nwl  la  coaMft- 

half  of  which  Bball  be  without  the  facility  lioa  with  the  terauof  the'coodMoaiefthe    . 

of  irrigation;  but  tbev  can  only  receive  this  grant, "  abundantly  show,  mtUak,  Ihitlto 

'Premium   for  eight   oundred    families,    aU  eKtravagant  claim  of  tba kppelUnt  ti iMiriff 

"        ' -  *    -^ '■--      'nthtor ■* 


though  a  greater  number  should  be  intro-    without  fouadatlon.  _   .._ 

duced.  and  no  fraction  whatever  tees  than  one  can  do  no  better  tbao  quote  Uu  wonkal  Jfc  , 
hundred  ahall  entitle  them  to  any  premium,  Jttttitt  Brewer,  then  drcaltjndf^  All*  ' 
not  even  proportionally.  quoting  from  the  Iaw  of  mi  bM  the  ^  ' 
"Art.  13.  Should  any  contractor  or  contract-  structions  Juat  mentioned,  he  Mtd:  "AltMt  . 
OTS,  in  virtue  of  the  Dumbei  of  (amllies  which  eight  of  the  law  quoted  abore  pnnribii 
he  may  have  introduced,  acquire  in  conform-  what  the  government  will  do  when  tbn  pad*  ' 
ity  with  the  lost  article  more  than  eleven  tion  of  an  nnprMario  for  coloniziUlan  !■  p»-  , 
square  leagues  of  land,  it  shall  nevertheless  sented.  If  found carafMroable  wlt*~  '>-'-'^— 
be  granted,  but  aubject  to  the  condition  of  the  Kovemment  will  immediately  _ 
alieaatinr  the  excess,  within  twelve  yean,  )o  tHe  contractor*  land  wberaoa  to 
kid  if  it  IB  not  done  the  respective  political  themselvea.  This,  of  oouiae,  doaa  not  mmm 
"-  "  '-  '"  "~   elllng  it  at  public   Hint  lliiin lit  iiilll|,reet ttiiinlliiTeid. 


after  deducting  the  costs'of  sale.  the  place  where  a  colonv  may  be  Mttlad.    to 

"Art  14.  To  e«ch  family  compreb-^ed  In  that  when  we  And  In  tne  flm  aitlola  ollho  . 

a  contract  whoee  sole  occupation  is  cultiva-  grant  that  the  KOTemmant  anlgiia  a  bIim  j 

tlon  of  land  one  labor  shall  be  given :  should  tract  to  the  petUlonera  for  tba  eataUtaUMrt  ] 

be  also  be  a  stock-raiser,  grazing  land  shall  of  a  coIodt,  the  aaalgnmeot  ia  madi  br  vta*  ' 

be  added  to  complete  a  sttlo ;  and  should  bis  tue  of   thla  article  elglit  ot  tbe  law,  «i  , 

only  occupation  De  raising  of  stock,  he  shall  meanaslmplj  the  selactioaof  a  plaeatottt  , 

only  receive  a  auperScio   of  grazing  laud  colony.    Paaslog  oo  to  artlda  U,  «•  toi  ' 

equal  to  twenty-four  million  square  bars.'  what  tbe  government  will  kI*«  to  tta«VP»( 
ario  apecillcallT  declared,  lo  vit :    Vtar  nA* 

Tho  followinc  articles  of  the  "  inatractlons  hundred  families  Ave  aitios  of  naalaa  loi  - 

to  tba  coDunissioneTS  appointed  bv  tbe  Legis-  and  five  labon,  at  least  the  oaa  balf  of 


lature  of  the  state"  for  the  partition  of  the  shall  be  without  the  facility  of  toigi 
lands  snKmg  the  colonists,  under  tbe  Act  of  This  article  makes  plain  the  mranlr-  r* 
2U  '      It*  ILK 


Wilson  y.  Etbbrtt. 


616-021 


fiew  •  jodgmeiit  for  pkiDtiff  for  services  per- 
iRMd  te  def end«Dt  Affirmed^  mth  10  per 
mdimmom^  in  addUton  to  interest, 

TkefMts  are  stated  in  the  opinion. 

JImts.  T.  M.  Patterson  and  C.  S. 
tWBAs  for  plaintiff  in  error. 

Mmn.  B.  tTMoVmI  and  E.  T.  WeUe 
fcr  defendant  in  eixor. 

Mr,  JMiee  Blatehtord  delivered  the 
epiiioD of  Um  court: 

This  is  an  action  at  l«w,  brought  in  the 
Cfaeuit  Oomt  of  the  United  States  for  the 
Oirtrict  of  Colorado,  by  William  S.  Everett 
md  JoMS  M.  Bobinson,  against  William  J. 
inison,  to  recover  the  sum  of  $65,000,  for 
allend  services  performed  by  the  plaintifEs 
St  ue  request  of  the  defendant,  between 
June  1,  1^  and  November  1,  1885,  in  and 
iboit  the  sale  of  certain  lands  and  personal 


rsHi 


»ill  of  particulars  alleged  that  the 
arrioes  were  rendered  at  the  request  of  the 
Modsnt  in  and  about  negotiating  a  sale  by 
Urn  to  the  New  United  States  Cattle  Ranch 
Oompanv,  Limited,  of  London,  England,  of 
tte  Circle  Ranch,  located  on  the  Republican 
ttver  and  its  tributaries,  in  the  States  of 
Gokndo,  Kansas  and  Nebraska,  -with,  the 
aplNUtenances  and  the  cattle  and  horses  which 
vm,  on  or  about  December  14,  1888,  upon 
the  ange  belonging  to  or  connected  with  the 
idd  Cude  JUmch,  and  the  buildings  and 
dwellings,  and  certain  oersonal  property,  bc- 
loBging  to  or  connectea  with  the  ranch,  and 
M  water  rights  and  other  rights  and  privi- 
lefes  pertaining  thereto. 

A  sapplemental  bill  of  particulars  averred 
tint  the  services  were  rendered  under  an  oral 
employment  of  the  plaintiffs  by  the  defend- 
ant, \k  which  they  were  to  receive  for  their 
cwnmissions,  in  the  first  instance,  $5,000, 
Sid  all  that  the  property  should  sell  for  over 
$06,000:  that  this  employment  was  made 
some  time  in  the  summer  or  fall  of  1888,  and 
leiteniled  and  renewed   in  Chicago  about 
Kfamaiy,  1884;  that,  by  a  subsequent  ar- 
■BBcement,  the  defendant  agreed  to  pay  the 
tetter  som  of  $10,000;  that  the  services 
wve  nadend  and  negotiations  were  carried 
sit  Partly  by  letter,  partly  by  telegram  and 
Mtly  orally  through  asents  of  the  plaintiffs 
a  LoBdoo,  SnglaiKi ;  that  it  was  impossible 
ts  Arte  the  time  consumed  in  such  corre- 
spsBdence  and  negotiations;  that  the  same 
Ink  place  at  intervals  between  the  time  of 
tts  mit  employment  and  the  conclusion  of 
tts  sale  in  the  spring  of  1884;   that  the 
lUBtiff  Everett  made  one  trip  from  Chicago 
■  i»  Denver,   in  December,   IBSB,  occupying 
JfAsiit  two  weeks,  the  purpose  of  which  was 
m  eonfff  with  the  defendant  and  settle  and 
^^Qot  Um  terms  of  an  agreement  to  be  exe- 
tlie  defendant  and  to  be  submitted 
purchaser;  that  both  of  the 
made  another  trip  to  Denver,  in 
1884,  remaining  three  weeks  or 
Aflnabdata ;  that  there  were  oral  negotiations 
lalween  the  plaintifb  and  the  ajgents  of  the 
N«chaaers  bcrfJi  in  Chicago  and  m  Colorado, 
Iridcfa  extended  over  several  weeks ;  and  that 
is  number  of  hours  or  days  consumed,  or 

m  C.H. 


the  number  of  hours  or  days  consumed  in  the 
negotiations  in  London,  could  not  be  stated. 

The  answer  of  the  defendant  denied  the 
allegations  made.  Before  the  trial,  the 
plaintiff  Robinsonr  died,  and  the  cause  oro* 
ceeded  in  the  name  of  Everett  as  survivor, 
and  was  tried  by  a  jury,  which  rendered  a 
verdict  for  the  plaintiff,  on  the  21st  of  Janu- 
aiT,  1887,  for  $10,000. 

On  the  next  day,  in  the  same  term,  the 
jurors  being  all  present  and  in  the  jury-box, 
the  following  intenrogatory,  presented  by  the 
plaintiff,  was  asked  oy  the  court  of  them : 
^  Did  you  include  in  your  verdict  the  plain- 
tiff's claim  for  any  excess  over  thr.  sum  of 
$225,000,  denominated  in  the  evidence  the 
surplus  or  profits?*'  To  this  the  jurors  by 
their  foreman  answered :  "  Our  xmderstand- 
in^  is  that  Mr.  Wilson  never  received  any- 
thing in  excess  of  $225,000. "  It  was  ordered 
by  the  court  that  this  question  and  the  answer 
thereto  be  entered  of  record  in  connection 
with  the  verdict  of  the  jury,  for  further  con- 
sideration as  occasion  might  arise.  The  de- 
fendant moved  for  a  new  trial,  which  motion 
was  denied ;  and  a  lud^ment  was  entered  for 
the  plaintiff  for  $10,0(K)  and  costs,  to  review 
which  the  defendant  has  brought  a  writ  of 
error. 

The  defendant  specifies  four  parts  of  the 
charge  of  the  court  to  the  jury,  to  which  he 
excepted  and  of  which  he  complains.  His 
principal  contention  is,  that  the  plaintiff 
ought  not  to  have  recovered  more  than  $5, 000, 
and  that  the  allowance  by  the  jury  of  more 
than  that  sum  arose  from  the  alleged  errone- 
ous instructions  excepted  to. 

The  first  alleged  error  is  in  giving  the 
following  instruction  to  the  jury:  "Kow, 
with  sucn  an  arrangement  as  this,  obviously 
if  it  was  carried  out  upon  those  terms,  ft 
was  going  to  be  a  question  of  some  import- 
ance as  to  who  was  to  wait  for  the  deferred 
payments, — if  the  plaintiffs  were  to  wait,  or 
the  defendant,  Mr.  Wilson, — and  whether  Mr. 
Wilson  would  be  responsible  directly  to  the 
plaintiffs  for  this  money,  or  whether  he  was 
only  to  stand  in  the  relation  of  a  sort  of 
trustee  for  them,  and  to  give  them  the  money 
whenever  he  should  get  it  from  the  English 
company ;  and,  so  far  as  I  can  see  in  the  evi- 
dence, there  is  notliing  very  explicit  upon 
that  subject,  as  to  any  understanding  or 
agreement  between  them,  unless  it  may  be 
what  occurred  in  Chicago  in  February,  1884, 
about  the  time  these  parties  were  coming  over 
to  look  at  the  oroperty. " 

The  instruction  so  complained  of  contains 
no  proposition  of  law,  and  merely  calls  the 
jury's  attention  to  the  matter  of  fact  in  con- 
troversy, and  to  the  absence  of  anything  ex- 
plicit in  the  evidence  on  the  subject.  This 
instruction  could  have  worked  no  prejudice 
to  the  defendant,  because  the  amount  of  the 
verdict  shows  that  the  jury  did  not  allow 
any  part  of  the  plaintiff's  claim  baaed  on  a 
sale  for  an  amount  in  excess  of  $225,000,  and 
their  answer  to  the  special  inquiry  of  the 
court  also  shows  that  they  failed  to  do  so. 
Hie  contention  of  the  defendant  that  he  never 
received  anything  in  excess  of  $225,000, 
therefore,  was  adopted  by  the  jury.    Further- 
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more,  the  court  subsequently  instructed  the 
Jury  that,  if  there  was  any  sum  to  be  paid 
after  the  defendant  should  have  received 
$225,000,  and  only  any  such  amount  over  that 
sum  as  he  should  receive,  he  could  not  be 
liable  for  that,  because  he  ?iad  not  yet  re- 
ceived it. 

The  next  alleged  error  is  in  the  following 
instruction  to  the  jury:  **I  think  Mr.  Ev- 
erett says  that  then  there  was  au  express 
understanding  he  was  not  only  to  have  fifty 
thousand  dollars,  which  was  m  the  under- 
standing and  agreement  of  the  parties  up  to 
that  time,  but  that  he  was  to  have  ten  thou- 
sand more,  and  five  thousand  more,  making 
sixty-five  thousand  in  all,  and  that  this  was 
all  to  be  paid  by  Mr.  Wilson  if  the  contract 
should  go  on.  I  believe  Mr.  Wilson  denies 
this."  This  is  only  a  correct  statement  of 
what  the  respective  parties  claimed,  as  the 
court  understood  the  case,  and  there  was  no 
intimation  by  it  as  to  whether  one  claim  or 
the  other  was  sustained  by  the  evidence.  The 
court  further  on,  at  the  request  of  the  de- 
fendant, stated  to  the  jurv  that  the  weight 
of  the  evidence,  as  to  whether  one  witness  or 
another  should  be  accepted,  was  for  their 
consideration,  and  said :  **  The  force  and 
strength  of  the  evidence  is  entirely  as  it  shall 
stand  with  you  and  affect  your  judgment." 

The  third  alleged  error  is  that  the  court 
instructed  the  jury  as  follows:  "Now,  the 
question  is  what  you  can  gather  from  all 
that  took  place  between  them  in  the  way  of 
an  agreement  on  the  part  of  Mr.  Wilson  to 
pay  these  parties  for  their  services.  Was 
tiiere  any  agreement  to  pay  them  for  their 
services;  and,  if  so,  how  much  and  when 
was  he  to  pay — upon  the  completion  of  these 
contracts  after  they  were  executed — some 
part — and  if  so,  how  much,  and  more,  if  it 
should  be  received  from  the  English  com- 
pany ;  and,  if  so,  how  much?  If  his  liability 
was  contingent  upon  receiving  the  money 
from  the  English  company  it  must  be  said 
that  he  has  not  received  it — ^that  is  to  say, 
parties  have  paid  in  money  only  the  sixty- 
three  thousand  eight  hundred  and  fifty  dollars 
and  some  twenty-odd  thousand  dollars  re- 
ceived from  the  sale  of  cattle,  which  is  to 
be  counted  as  payment,  and  then  what  was 
got  under  the  sale  of  the  chattel  mortga^." 
We  perceive  no  error  in  this  Instruction. 

The  fourth  alleged  error  is  in  instructing 
the  jury  as  follows:  "If  there  was  another 
and  a  aiflerent  sum  and  a  larger  sum  to  be 
paid  only  when  it  should  be  received  from 
the  English  company  in  excess  of  the  sum 
of  two  hundred  and  twenty-five  thousand 
dollars,  then  he  cannot  be  liable  for  Uiat, 
because  he  has  not  received  that  sum  from 
the  English  company.  I  think  that  ouffht 
to  make  plain  to  you  the  grounds  upon  which 
you  ought  to  proceed  in  arriving  at  a  verdict 
in  this  case.  If  you  find  from  the  evidence 
that  any  sum  was  due  to  these  plaintiffs  upon 
the  completion  of  this  contract  with  Uiis 
company,  — and  by  its  completion  I  mean  when 
it  was  executed  and  the  property  was  passed 
over,  and  so  on,  delivered  to  "the  English 
company,  —then  the  plaintiffs  are  entitled  to 
that.  It  there  was  any  sum  to  be  paid  after 
Mr.  Wilson  should  have  received  two  hundred 
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and  twenty-five  thousand  dollars,  end  mHj 
any  sudi  amount  over  that  sum  as  be  ihodd 
receive  from  the  English  oompeny,  then  ke 
cannot  be  liable  for  tiiat,  becauee  lie  husBoi 
yet  received  it.  *  We  cannol  eee  any  am  fai 
this  instruction. 

All  the  instructiooB  oomplained  of  in  tt» 
assignments  of  error,  except  the  •ecood,  ii- 
volve  only  the  matter  or  the  surplus  oicr 
$225,000,  and,  ae  it  clearly  appears  thst  tkt 
portion  of  the  plaintiff  *■  claim  wis  dial- 
lowed,  there  could  have  been  no  prejodieeto 
the  defendant. 

The  principal  ground  of  oomplaint  bj  tte 
defendant  seems  to  be  that  the  lory  had  » 
basis  for  finding  a  verdict  for  f  ICLOOO;  Int 
that  their  verdict  should  have  beoi  for  dtkr 
$5,000  or  $16,000.  But  this  was  a  qoMtioi 
to  be  reached  only  through  a  moiion  tea 
new  trial ;  and  we  cannot,  on  this  writ  of 
error,  review  any  error  committed  in  thit  re- 
spect by  the  jury,  if  there  were  one.  Nor 
can  we  take  cognizance  of  the  complaiiitttit 
the  court  overruled  the  motion  f or  a  lew  1 
trial,  or  that  Uie  verdict  of  the  luxy  wai  ooi* 
trary  to  law  and  not  warranted  by  the  letf  • 
mony.  The  case  was  fairly  sabnutted  lolkr 
jury,  and  the  issues  involTed  were  pmsk 
upon  by  them. 

As  a'  supersedeas  bond  waa  given  ii  ^ 
case,  and  thus  the  writ  of  error  has  ddijfed 
the  proceedings  on  the  Judgment,  and  is  it 
appears  to  us  to  have  been  sued  oat  wfBnAj 
for  delay,  ve  award  damages  on  the 


of  the  judgment  at  the  rate  of  ten  per  eenton. 
in  addition  to  interest  Ber.  AtL  %  191I; 
Rule  28,  subd.  2 ;  Anwrif  t.  Ammm,  91  U. 
8.  356  [28:  486]. 

JudgmmU  afflnmed,  wUk  10 
in  addiUan  to  intemL 


JOSEPH  NATAL  n  au,  F^k  im  Mrr^ 

BTATB  OF  LOXJISIAKA. 

(Bee  8.  C  Beporter^  ed.  tB-MJ 

LaiMana  law  a«  to  markeU    m4iimiim^Mm 
OrieaM-'trialbifJuirp. 


L   B7  the  law  of  Louisiana,  flw 
control  of  markets  are  mil  Hi  a  of 
polioe,  and  may  be  intmsled  fej  flw 
to  a  city  oounoil,  to  be  eaerelred  m  flw 
health  and  oonveolenoe  may  requtreu 

S.   The  ordinance  of  the  OMy  of  New 
hlbltinff  the  keeping  of  a  pctvato 
six  squares  of  any  publlo  markelk 
of  fine  and  Imprisonment,  Is  wttldB  flw 
constitatlonally  oooftered  upon  flw<elty 
by  the  foyislatnre  at  the  Slate. 

&   Abreaehof  anordlnanoeof  aelty, 
the  keeping  of  a  private  market 
squares  of  any  pablio  maiket. 
penalty,  may  be  punished  hj  earn 
Ings  before  a  maffistrate,  without  trial  hj  |H9i 

[Na  »71.] 
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view  a  Judgmeiit  for  plaintiff  for  Bervices  per- 
fonned  fSor  def endunt  Affirmed,  toith  10  per 
tnU  damagm,  in  addUian  to  interett. 

Tlie  facts  are  stated  in  the  opinion. 

Memn.  T.  M.  Patieraon  and  C.  8. 
ThoBMM  for  ^aintiff  in  error. 

Mmr$.  B.  TTMeNMl  and  B,  T.  WeUs 
for  defendant  in  eixor. 


J6r.  JutUee  Blatehford  delivered  the 
opinion  iA  the  court : 

This  is  an  action  at  law,  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Colorado,  bj  William  8.  Everett 
and  James  M.  Robinson,  against  William  J. 
Wilson,  to  recover  the  sum  of  $65,000,  for 
alleged  services  performed  by  the  plaintiffs 
at  the  request  of  the  defendant,  between 
June  1,  1^.  and  November  1,  1865,  in  and 
about  the  sale  of  certain  lands  and  personal 
propertv. 

'  Tne  bill  of  particulars  alleged  that  the 
services  were  rendered  at  the  request  of  the 
defendant  in  and  about  negotiating  a  sale  bv 
him  to  Che  New  United  l^tes  Cattle  Ranch 
Company,  Limited,  of  London,  England,  of 
the  Circle  Ranch,  located  on  the  Republican 
River  and  its  tributarieSp  in  the  States  of 
Colorado,  Kansas  and  Nebraska,  with  the 
appurtenances  and  the  cattle  and  horses  which 
were,  on  or  about  December  14,  1888,  upon 
the  ranee  belonging  to  or  connected  with  the 
said  Circle  JUmch,  and  the  buildings  and 
dwellings,  and  certain  personal  property,  be- 
longing to  or  connected  with  the  ranch,  and 
;he  water  rights  and  other  rights  and  privi- 
leges pertaining  thereto. 

A  supplemental  bill  of  particulars  averred 
that  the  services  were  rendered  under  an  oral 
employment  of  the  plaintiffs  by  the  defend- 
antC  bv  which  they  were  to  receive  for  their 
commissions,  in  tne  first  instance,  $5,000, 
and  all  that  the  property  should  sell  for  over 
$225,000;  that  this  employment  was  made 
some  time  in  the  summer  or  fall  of  1888,  and 
reiterated  and  renewed  in  Chicago  about 
February,  1884;  that,  by  a  subseqaent  ar- 
rangement, the  defendant  aereed  to  pay  the 
further  sum  of  $10,000;  that  the  services 
were  rendered  and  negotiations  were  carried 
on,  partly  by  letter,  partly  by  telegram  and 
partly  orally  through  asents  of  the  plaintiffs 
m  London,  Sngland ;  that  it  was  impossible 
to  state  the  time  consumed  in  such  corre- 
spondence and  negotiations;  that  the  same 
took  place  at  intervals  between  Uie  time  of 
the  first  employment  and  the  conclusion  of 
the  sale  in  the  spring  of  1884;  that  the 
plaintiff  Everett  made  one  trip  from  Chicago 
to  Denver,  in  December,  1S88,  occupying 
about  two  weeks,  the  purpose  of  which  was 
to  confer  with  the  defendant  and  settle  and 
adjust  the  terms  of  an  agreement  to  be  exe- 
cuted by  the  defenduit  and  to  be  submitted 
to  the  proposed  purchaser ;  that  both  of  the 
plaintiffs  made  another  trip  to  Denver,  in 
Febniaiy,  1884,  remaining  three  weeks  or 
thereabouts ;  that  there  were  oral  negotiations 
between  the  plaintiffs  and  the  agents  of  the 
purchasers  both  in  Chicago  and  in  Colorado, 
itL\K\  ^^^^  extended  over  several  weeks ;  and  that 
i^-^oj    the  number  of  hours  or  days  consumed,  or 
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the  namber  of  hours  or  days  consumed  in  the 
negotiations  in  London,  could  not  be  stated. 

The  answer  of  the  defendant  denied  the 
allegations  made.  Before  the  trial,  the 
plaintiff  Robinsonr  died,  and  the  cause  Dro> 
ceeded  in  the  name  of  Everett  as  survivor, 
and  was  tried  by  a  Jury,  which  rendered  a 
verdict  for  the  plaintiff,  on  the  21st  of  Janu* 
aiT,  1887,  for  $10,000. 

On  the  next  day,  in  the  same  term,  the 
Jurors  being  all  present  and  in  the  Jury-box, 
the  following  interrogatorv,  presented  by  the 
plaintiff,  was  asked  by  the  court  of  them : 
^  Did  you  include  in  your  verdict  the  plain- 
tiff's  claim  for  any  excess  over  thn  sum  of 
$225,000,  denominated  in  the  evidence  the 

nlus  or  profits?"  To  this  the  Jurors  by 
r  foreman  answered :  *"  Our  understand- 
ing is  that  Mr.  Wilson  never  received  any- 
thing in  excess  of  $225,000. "  It  was  ordered 
by  the  court  that  this  question  and  the  answer 
thereto  be  entered  of  record  in  connection 
with  the  verdict  of  Uie  Jury,  for  further  con- 
sideration as  occasion  might  arise,  llie  de- 
fendant moved  for  a  new  trial,  which  motion 
was  denied ;  and  a  lud^ment  was  entered  for 
the  plaintiff  for  $10,0(K)  and  costs,  to  review 
which  the  defendant  lias  brought  a  writ  of 
error. 

The  defendant  specifies  four  parts  of  the 
charge  of  the  court  to  the  Jury,  to  which  he 
excepted  and  of  which  he  complains.  His 
principal  contention  is,  that  uie  plaintiff 
ought  not  to  have  recovered  more  than  $5, 000, 
and  that  the  allowance  by  the  Jury  of  more 
than  that  sum  arose  from  the  alleged  errone- 
ous instructions  excepted  to. 

The  first  alleged  error  is  in  giving  the 
following  instruction  to  the  jury:  ''Now, 
with  such  an  arrangement  as  this,  obviously 
if  it  was  carried  out  upon  those  terms,  ft 
was  going  to  be  a  question  of  some  import- 
ance aa  to  who  was  to  wait  for  the  deferred 
payments, — if  the  plaintiffs  were  to  wait,  or 
the  defendant,  Mr.  Wilson, — and  whether  Mr. 
Wilson  would  be  responsible  directly  to  tbe 
plaintifb  for  this  money,  or  whether  he  was 
only  to  stand  In  the  relation  of  a  sort  of 
trustee  for  them,  and  to  give  them  the  monev 
whenever  he  should  get  it  from  the  Eiugiish 
company ;  and,  so  far  as  I  can  see.  'in  the  evi- 
dence, uiere  is  nothing  very  dxplicit  upon 
that  subject,  as  to  any  understanding  or 
agreement  between  tlie^"^  unless  it  may  be 
what  occurred  in  Chicp^go  in  February,  1884, 
about  the  time  these  Forties  were  coming  over 
to  look  at  the  oropp  ttj, " 

The  instruction  /so  complained  of  contains 
no  proposition  o*l  law,  and  merely  calls  the 
Jury's  attention. to  the  matter  of  fact  in  con- 
troversy, and  t^  the  absence  of  anything  ex- 
plicit in  the  cividence  on  the  subject.  This 
instruction  criuld  have  worked  no  prejudice 
to  the  defendant,  because  the  amount  of  the 
verdict  shows  that  the  jury  did  not  allow 
any  part  o'f  the  plaintiff's  claim  baaed  on  a 
sale  for  an  /amount  in  excess  of  $225,000.  and 
their  ansxii^er  to  the  special  inquiry  of  the 
court  als<0  shows  that  they  failed  to  do  so. 
The  contf  mtion  of  the  defendant  that  he  never 
received  /  anything  in  excess  of  $225,000, 
therefore^*  was  adopted  by  the  Jury.   Further- 
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more,  the  ooart  subsequentlj  instructed  the 
Jury  that,  if  there  was  any  sum  to  be  paid 
after  the  defendant  should  have  received 
$226, 000,  and  only  any  such  amount  over  that 
sum  as  he  diould  receive,  he  could  not  be 
liable  for  that,  because  he  \ad  not  yet  re- 
ceived it. 

The  next  alleged  error  Is  in  the  following 
instruction  to  the  Jury:  ''I  think  Mr.  Ev- 
erett says  that  then  there  was  au  express 
understanding  he  was  not  only  to  have  fifty 
thousand  dollars,  which  was  in  the  under- 
standing and  agreement  of  the  parties  up  to 
that  time,  but  mat  he  was  to  have  ten  thou- 
sand more,  and  five  thousand  more,  making 
iixty-five  thousand  in  all,  and  that  this  was 
all  to  be  paid  by  Mr.  Wilson  if  the  contract 
should  go  on.  I  believe  Mr.  Wilson  denies 
this."  This  is  only  a  correct  statement  of 
what  the  respective  parties  claimed,  as  the 
court  understood  the  case,  and  there  was  no 
intimation  by  it  as  to  whether  one  claim  or 
the  other  was  sustained  by  the  evidence.  The 
court  further  on,  at  the  request  of  the  de- 
fendant, stated  to  the  jury  that  the  weight 
of  the  evidence,  as  to  whether  one  witness  or 
another  should  be  accepted,  was  for  their 
consideration,  and  said:  ''The  force  and 
strength  of  the  evidence  is  entirely  as  it  shall 
stand  with  you  and  affect  your  judgment." 
[620]  The  third  alleged  error  is  that  the  court 
instructed  the  jury  as  follows:    "Now,  the 

aucstion  is  what  you  can  gather  from  all 
lat  took  place  between  them  in  the  way  of 
an  agreement  on  the  part  of  Mr.  Wilson  to 
pay  these  parties  for  their  services.  Was 
were  any  agreement  to  pay  them  for  their 
services;  and,  if  so,  how  much  and  when 
was  he  to  pay — upon  the  completion  of  these 
contracts  after  they  were  executed— some 
part — and  if  so,  how  much,  and  more,  if  it 
should  be  received  from  the  English  com- 
pany ;  and,  if  so,  how  much?  If  his  liability 
was  contingent  upon  receiving  the  money 
from  the  English  company  it  must  be  said 
that  he  has  not  received  it— that  is  to  say, 
parties  have  paid  in  money  only  the  sixty- 
three  thousand  eight  hundred  and  fifty  dollars 
and  some  twenty-odd  thousand  dollars  re- 
ceived from  the  sale  of  cattle,  which  is  to 
be  counted  as  payment,  and  then  what  was 
fi[ot  under  the  sale  of  the  chattel  mortga^. " 
We  perceive  no  error  in  this  Instruction. 
The  fourth  alleged  error  is  in  instructing 
the  jury  as  follows:  *'If  there  was  another 
and  a  aifferent  sum  and  a  larger  sum  to  be 
paid  only  when  it  should  be  received  from 
the  English  company  in  excess  of  the  sum 
of  two  hundred  and  twenty-five  thousand 
dollars,  then  he  cannot  be  liable  for  that, 
because  he  has  not  received  that  sum  from 
the  English  company.  I  think  that  ouffht 
'  to  make  plain  to  you  the  grounds  upon  which 
you  ought  to  proceed  in  amving  at  a  verdict 
in  this  case.  If  you  find  from  the  evidence 
that  any  sum  was  due  to  these  plaintiffs  upon 
the  completion  of  this  contract  with  this 
company, — and  by  its  completion  I  mean  when 
It  was  executed  and  the  property  was  passed 
over,  and  so  on,  delivered  to  tlie  English 
company,  —then  the  plaintiffs  are  entitled  to 
that  Ii  there  was  any  torn  to  be  paid  after 
Mr.  Wilson  should  have  received  two  hundred 
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and  twenty-five  thousand  dollars,  and  only 
any  such  amount  over  that  sum  as  he  should 
receive  from  the  English  company,  then  he 
cannot  be  liable  for  that,  because  ne  has  not 
yet  received  it.  *  We  cannot  see  any  error  in 
this  instruction. 

All  the  instructions  complained  of  in  these- 
assignments  of  error,  except  the  second,  in- 
volve only  the  matter  of  the  surplus  over 
$225,000,  and,  as  it  clearly  appears  that  that 
portion  of  the  plaintiff *s  claim  was  dinl- 
lowed,  there  could  have  been  no  prejudice  to 
the  defendant. 

The  principal  ground  of  complaint  by  the 
defendant  seems  to  be  that  the  jury  had  no 
basis  for  finding  a  verdict  for  $10,000,  but 
that  their  verdict  should  have  beoa  for  either 
$5,000  or  $15,000.  But  this  was  a  questioo 
to  be  reached  only  through  a  motion  for  a. 
new  trial ;  and  we  cannol,  on  this  writ  of 
error,  review  any  error  committed  in  that  re- 
spect by  the  jury,  if  there  were  one.  Nor 
can  we  take  cognizance  of  the  complaint  that 
the  court  overruled  the  motion  for  a  new 
trial,  or  Uiat  the  verdict  of  the  lury  was  con- 
trary to  law  and  not  warranted  by  the  testi- 
mony. The  case  was  fairly  submitted  to  the 
jury,  and  the  issues  involved  were  paased 
upon  by  them. 

As  a*  supersedeas  bond  was  given  in  this, 
case,  and  Uius  the  writ  of  error  has  delayed 
the  proceedings  on  the  judgment,  and  as  it 
appears  to  us  to  have  been  sued  out  merely 
for  delay,  w^  award  damagea  on  the  amount 
of  the  judgment  at  the  rate  of  ten  per  centum, 
in  addition  to  interest.  Rev.  Stat  %  1010 ;, 
Rule  28,  subd.  2;  Atnarif  v.  Amarif,  91  U. 
8.  856  [28:  486]. 

JudomerU  afflnnsd,  with  lOp&remU  damaga^ 
in  addiUan  to  itUered. 


JOSEPH  NATAL  n  au,  PV^  in  Brr., 

BTATB  OF  LOIJISIAKA. 

(Bee  8.  C  Beporter^s  ed.  On-SM.) 

LcnMana  law  a»  to  marketi   ordinatiM  tfNm^ 
Orieans-'trialbgjurjf. 

L  B7  tlM  law  of  Louisiana,  the  regolattoD  and 
oontrol  of  markets  are  matters  of  muntolpal 
polioe,  and  may  be  intrusted  by  the  Legislatuie 
to  a  city  oounoil,  to  be  exeioised  as  the  public 
health  and  oonvenienoe  may  require. 

SL   The  ordinance  of  the  OMy  of  New  Orleans,  pro- 
hJMI^ng  the  keepinsr  of  a  private  market  within 
six  squares  of  any  public  market  under  penalty    - 
of  line  and  imprisonment  is  within  theauthoitty 
oonstltuttonally  conferred  upon  the  <aity  oounoil  ' 
by  the  Legislatnxe  of  the  State. 

&  A  breach  of  an  ordinance  of  a  ottyt  prohtbttinr 
the  keeptnir  of  a  private  market  within  alx 
iquarea  of  any  publio  maricet,  under  a  certain 
penalty,  may  be  punidied  by  summary  proceed- 
ings  before  a  magistrate,  without  trial  by  Jury. 

[Na»71.] 

Argusd  and  Stihmitted  Monk  SO,  JS9t    Do- 
eided  AprU  IS.  1S9L 

r\  ERROR  to  the  Supreme  Ooort  ef  the 
State  of  Louisiana  to  review  the  judgment 

110  u.  s. 


Hatai.  t.  Btatb  or  Locmuji 


«Si-«24 


«f  itaM  eomt  ■Hfdilng  Om  lenra)  codtIcIIoii* 
^h1  ^Diiitw  tt  the  plilndffi  to  erTor.  in  ■ 
Baeocter'i  Court  ri  tbo  CItj  of  New  Orlesiu, 
Cor  beoliiit  >  pdnte  market  «f thlo  eiz  •quen« 
a(a  pabBoiiwitet,tDvlaluioiio[Mia(dii]uce 
«t  Uie  dty,  pMwd  under  antlioritj  oonferred 
by  •  eutnte  of  LooUao^    Affirmed, 

The  (km  an  MaUd  la  tbe  optafon. 

Mmm.  W— t  8tT<g  and  J.  BaU  BtphT 
JorplatntMh  In  enor. 

Jbt.  C«rUt«a  H«at  for  def eoduit  to  «Tor. 

Jfr.  AuMh  er»r  dallnnd  tbe  opinion  of 
ttn  eonrtt 

Tto  plaintiSa  In  error  were  seTerallj  com- 
platMwl  of,  tried,  convicted  and  tectenoed  In 
n  recorder's  court  o(  tbe  City  of  New  Or- 
loana  far  keeping  a  private  market  witbin  all 
•qnani  of  a  public  market,  in  riolatloo  of 
f  4  of  anordioaaoe  of  the  city,  copied  in  the 
— Ulii.'iiiil  [iiniiril  under  ttMautliorUf  cod- 
iBicd  br  the  Btatute  of  Loultlana  of  1B78, 
4*Bp.  100,  M  (ollowa : 

■Sm.  1.  That  the  city  coonoll  of  the  City 
«(  Xow  Orieana  be  and  tbey  are  herebr  au- 
thorised and  empowered  to  make  •ucb  ar- 


tha  cnforoement  (A  tbei 
PmrUed.  the  cltT  ooundl  lUll  not  ban  tbe 
rower  to  prohibit  tbe  existence  of  prlrate 
■Mrfcets  under  proper  rerulationa. 

'See  t.  That  tbe  laTd  city  oounell  nuiT 
pMcrlbe  by  ordinance  the  manner  in  wblco 
each  prirate  markets  shall  be  kept,  t2te  por- 
ttOB  of  tbe  city  in  which  they  shall  he  locat- 
ed and  the  dfstanoe  which  tbey  shall  be  n 
moved  from  the  public  markets,  and  ahall 
have  iNjwer  to  provide  for  the  enforcement  of 
aid  ordinances ;  provided,  no  prlnle  market 
stell  be  eatabllsbrd  within  a  rmdlos  of  six 
ifoww  of  say  pnbllo  market." 

The  OMi  wen  eoasolldated.  and  oo  appeal 


to  the  Supreme  Ooort  of  the  State  the  Jndg- 
menti  were  affirmed.    SB  Ia.  Ann,  4^. 

Tbe  plslnClffs  in  vror  contended  In  the  re- 
corder's court,  and  afterwards  asalgned    for 
error,  that-  their  privileges  and  Immunitie* 
as  citizens  of  the   United  SUtet  bad  been  - 
.bridged,  and  Uut  thej  had  been  deprived 


tectlm  of  tbe  laws,  contrary  to  tbe  Fourteenth 
Amendment  of  tbe  Constltutl(»  of  the  United 
Stetes. 

Tbe  case  Is  too  plain  for  dlacnaslon.  By 
the  law  of  Louisiana,  as  in  States  wbere  the 
common  law  prevails,  the  regulation  snd 
control  of  markets  for  tbe  sale  oi  provisions. 
Including  the  places  and  the  distances  from 
each  other  at  which  tbey  may  be  kept,  are 
matters  of  municipal  police,  and  maybe  In- 
trusted by  the  Leilslatura  to  a  city  council, 
to  be  exercised  as  in  its  discretion  tbe  public 
health  and  convenience  may  require.  Morant 
V.  Mayer.  2  La.  SIT;  Firtt  ManMpaUtw  v. 
OuUino,  i  La.  Ann.  S3S ;  Jfeu  Orleans  v.  SUtf- 
Jord,  37  La.  Ann.  417;  Btiih  v.  Seabury,  8 
Johns.  410 ;  Bufah  v.  WtUl^,  10  Wend.  09 ; 
ytghtioMlt'i  Ocue.  11  Pick.  168;  Oem.  v. 
SM,  0  net.  B58.  The  ordinance  of  the  City 
of  New  Orleans,  probibjtlog  the  keeping  of 
a  private  market  within  six  squarea  of  any 
public  market  of  the  dtv,  under  penalty  of 
a  One  of  twenty-five  dotlsrs,  snd  of  Impris- 
onment for  not  more  than  thirty  days  If  tbe 
flm  Is  not  paid,  waa  wltblo  the  authority 


may  be  punished  by  summary  proceedings 
before  a  magistrate,  without  trisi  by  Jury. 
Louisiana  Constitution  of  18S2,  arts.  103.  134 ; 
Constitution  of  1868,  srU.  0,  U;  BtaUy.  Ou- 
Iwrrw,  15  I>B.  Ann.  190  j  Mo'ime  v.  Mmer,  S5 
Ia.  Ann.  1193 :  CaOaa  v.  WHsom.  127  U.  8. 
540.  808,  SSS  [83:  238.  B37,  338]. 


40.  808,  SSS  [83 :  339 
Jndgmtni  afirmei. 
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iB  iiithriiiii  III  liiiiMiiif  ni  rtniniii  in  iinin  rii  ■> 
•S*  ■arhsa  at  any  hour  wbcn  they  may  be  i  v 
w  hi^B^aai  aay  mCossI  br  any  pe^l 
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dUPBEKB  OOUBT  OF  TBB  UHITBD  StATI 


Oct.  Ti 


|«4«1  H.  W.  8ANP0RD,  /W  »*»  Brr.. 

9, 

a  W.  8ANF0RD. 

(See  8.  C  Beporter*!  ed.  6tf-06L> 

Oregon  praetiee'-acUon  nf  Lmnd  Department, 
when  eondueite—effeet  cf  gowrnmmi  patent 
— power  <^  court  of  equity  a$  to  mUtake,  aed- 
dent  or  fratid— mistake  ae  to  law^-only  one 
preemption  right  can  he  acquired— tannot  he 
enlarged  hy  amendment — want  of  Juriedietion 
--power  of  equity  to  correct  eniarged  claim, 

L  Bj  the  Code  of  Oregon  the flndJngsof  thecourt 
In  an  equity  case  are  as  conolusiTe  aasimilar  find- 
ings in  an  action  at  law. 

1  The  determination  of  the  Land  Departmeot  In 
matters  cognizable  by  it,  in  the  alienation  of 
lands,  cannot  be  oollaterally  impeached,  where 

.    its  enforcement  is  sought^ 

8.  In  cases  such  as  ejectment,  where  the  question 
is  who  has  the  legal  title,  the  patent  of  the  gov- 
ernment is  unassailable. 

4.  In  equity,  title  under  a  patent  flrom  the  gorem- 
ment  is  sut^*t  to  control,  to  protect  the  rights  of 
parties  against  the  mistake,  accident  or  fraud  of 
agents  or  parties  acting  ina  fiduciary  capacity. 

fiw  Where  the  ofllcers  of  the  Land  Department 
have  misconstrued  the  law  and  denied  parties 
thehr  rights,  or  where  misrepresentations  and 
fraud  tiave  been  praotioed,  necessarily  affecting 
their  Judgment,  the  courts  can  Interfere,  so  as  Id 
seioure  the  Just  rights  of  the  partiea. 

t.  No  person  is  entitled  to  more  than  one  pre^mp^ 
tJon  light  to  public  land;  and  where  a  party  has 
filed  one  declaration  he  cannot  file  another  for 
another  tract,  or  for  an  addition  to  the  first  tract. 

T.  Where  a  pre-emptor  amends  his  declaratory 
statement  for  land«so  as  to  Include  additional 
land,  the  Land  Department  has  no  Jurisdiction  to 
award  him  such  additional  land. 

l  Where  the  commissioner  of  the  General  Land 
Ofllce  has,  through  fraud  of  the  pre-emptor,  al- 
lowed an  enlargement  of  a  pre-emptton  claim,  a 
court  of  equity  may  compel  the  tnuisfer  to  plain- 
tiff of  property,  of  which  he  was  thereby  wrongs 
fully  deprlred. 

[No.  876.] 

Submitted  March  30, 1891.    DeMed  AprU  IS, 

1891. 

rl  ERROR  to  tbe  Supreme  Court  of  tbe 
State  of  Oregon  to  reView  tbe  decree  of  tbAt 
court  afllrmiDg  tbe  decree  of  tbe  Circuit  Court 
of  Or^on  in  &Tor  of  C.  W.  Sanford.  plaintiff, 
decreeing  defendant  to  be  a  trustee  of  tbe  legal 
title  to  land  for  plaintiff,  and  requiring  de- 
fendant to  convey  tbe  same  to  bim.    Afmned. 

Stetement  by  Mr.  Justice  FMds 
This  is  a  suit  in  equity  between  two  brotbers, 
whose  last  name  if  Sanford.  and  wboee  first 
names  are  not  in  tbe  record,  but  only  tbeir  in- 
itials, C.  W.  of  tbe  plaintiff  below  and  H.  W. 
of  tbe  defendant  below. 

Tbe  suit  was  brongbt  to  enjoin  proceedings 
in  an  action  of  ejectnent  commenced  by  tbe 
defendant  below,  tbe  plaintiff  in  error  bere. 
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and  to  charge  tbe  latter  as  trustee  of  tbe  prop- 
erty, and  compel  its  transfer  to  tbe  plaintiff. 
In  the  nomenctature  of  tbe  Code  of  Oregon, 
regulating  procedure  in  civil  cases,  it  is  tenSod  » 
cross-bill.  It  sets  forth,  witb  much  particular- 
ity, tbe  several  matters  upon  whico  relief  i» 
prayed,  Uie  averments  respecting  which  aro 
met  by  a  general  and  specific  denial  in  tbe 
answer  of  the  defendant.  A  repHcatioD  having 
been  filed  to  this  answer,  the  case,  by  consent 
of  iMurties,  was  tried  by  the  court.  From  its 
flnaings  it  appears,  among  other  things,  tbai 
in  May,  1871,  tbe  defendant  settled  upon  un- 
surveyed  land  of  the  United  States  in  Cooa 
County,  Oregon,  witb  tbe  intention  of  taking 
up  IfiO  acres  of  it  as  a  pre-emption  claim,  so 
soon  as  tbe  same  was  surveyed;  and  that  in 
September  following,  si  bis  solicitation,  bla 
brother,  tbe  plaintiff  below,  moved  from  Cali- 
fornia, where  be  tben  resided,  and  settled  up- 
on adjoining  lands,  tben  unsurveyed,  also  with 
tbe  intention  of  taking  up  tbe  same  as  a  pre- 
emption claim  wben  surveved.  Since  tben  he 
has  resided  upon  this  adjoining  land  and  culti- 
vated and  improved  it  His  settlement  waa 
made  and  tbe  land  was  cultivated  witb  tbe 
knowledge  and  at  tbe  request  of  tbe  defendant, 
who  pointed  out  the  land  to  bim  and  aided  bim 
in  erecting  bufldings  upon  it,  and  in  improv-  [ 
ing  it  in  various  o&er  ways.  In  1879  tbe  land 
thus  settled  upon  by  tbe  parties  was  surveyed 
by  tbe  United  States,  and  an  approved  plat 
thereof  was  filed  in  tbe  local  land  office  in  July 
of  that  year.  On  tbe  Otb  of  September  follow- 
ing tbe  plaintiff  filed  a  declaratory  statement 
for  tbe  parcels  occupied  by  bikn,  as  a  pre  emp-* 
tion  claim :  and  on  tbe  27tb  of  tbe  same  montb 
tbe  defendant  made  a  declaratory  statement  for 
those  whicb  be  occupied.  Ncdtber  of  these 
claims  interfered  witb  the  otber,  and  eicept  oo 
one  ocouion,  from  tbe  time  of  tbe  settlement, 
no  pretense  bad  been  made  bv  eitber  that  be 
bad  any  suMrior  right  to  tbe  land  occupied  br 
the  other,  fiotb  recognized  tbat  they  were  ul- 
timately to  secure  tbe  parcels  which  they  sev- 
erally occupied  as  their  respective  pre-emptioD 
daims.  and  witb  that  understanding  and  knowl- 
edge tbe  plaintiff  bad  made  valuable  and  last- 
ing improvements  upon  tbe  land  on  whicb  be 
h&  settled. 

On  October  14, 1880,  more  tban  a  year  after- 
wards, Uie  defendant  was  granted  permission 
by  tbe  commissioner  of  tbe  General  Land 
Office  to  amend  bis  declaratory  statement  so 
as  to  include  witbin  it  the  parcels  occupied  by 
tbe  plaintiff,  whicb  constitute  tbe  premises  in 
controversy.  Tbispermission  was  procured  up- 
on «»|Nirte  affidavits  of  tbe  defendant  and  two 
witnesses,  witbout  notice  to  tbe  plaintiff  of  tbe 
proceeding.  Wben  tbey  were  filed  tbe  nlaintiff 
nad  been  ,and  was  tben.  reBiding,as  stated  above, 
upon  tbe  land,  wbicb  bad  never  been  occupied 
by  tbe  defendant.  Pursuant  to  tbe  permission 
tbe  defendant  amended  bis  declaratory  state* 
ment,  and  thus  brought  tbe  premises  before 
tbe  Land  Department  as  part  of  bis  pre-emp- 
tion claim,  and  was  enabled  to  include  tbem  m 
tbe  patent  ultimately  obtained  by  bim,  in  fraud 
of  tne  rigbts  of  tbe  plaintiff.  Tbe  court  also 
found  tbat  at  tbe  time  of  bis  settlement  upon 
tbe  land  in  dispute  tbe  nlaiotiff  was  a  qualified 
preemptor;  tbat  be  bad  made  permanent  im- 
provements upon  it»  between  Jaouaiy,  1872» 
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and  Januaiy,  1888,  with  the  knowledse  of  the 
defendant,  of  the  yalue  of  eighteen  nundred 
dollais;  that  the  afSdayits  upon  which  the  de- 
f oodant  waa  allowed  to  amend  his  dech&ratory 
statement  did  not  show  that  the  plaintiff  was 
Ui  possession  of  the  premises  or  had  made  any 
ImproTements  thereon,  but,  on  the  contrary, 
^sely  alleged  that  the  house  of  the  defendant 
and  his  improvements  were  situated  thereon; 
and  that  thereby  the  commisdoner  of  the  Gen- 
eral Land  Office  was  imposed  upon  and  de* 
cdyed,  and  induced  to  allow  the  defendant  to 
amend  his  declaratoiy  statement  And,  as  a 
conclusion  of  law,  the  coon  held  that  the 
plaintiff  was  entitled  to  a  decree  en  joinins  pro- 
ceedings in  the  action  of  electment,  and  ad- 
judeing  that  the  defendant  held  the  legal  title 
to  the  land  in  dispute  in  trust  for  him. 

In  conformity  with  this  conclusion  a  decree 
was  entered  in  favor  of  the  plaintiff,  and  the 
defendant  was  required  to  convey  the  premises 
to  him.  On  app^  to  the  Supreme  Court  of 
the  State  this  decree  was  affirmed;  and  to  re- 
Tiew  this  decree  of  affirmance  the  case  is 
tvrought,  on  a  writ  of  error,  to  this  court 

Mr,  M.  D.  Bralii»rd»for  plaintiff  in  error: 

The  findings  of  fact  in  the  contest  before  the 
Land  Department  were  final  and  conclusive, 
and  the  same  questions  were  not  open  to  retrial 
by  the  state  circuit  court 

FoTMerv.  ^rdani;,  101  U.  S.  519(85:981); 
Johnson  V.  Towlai,  80  U.  S.  18  Wall.  73  (20: 
486);  Warren  Y.  Van  Brunt,  86X1.  S.  19  Wall. 
946  (22:219):  Shsptat  v.  Onoan.  91  XJ.  S.  880 
(28:424):  Moore  v.  BMins,  96  U.  S.  580  (24: 
848);  Marqu€8  v.  FHsbie,  101  U.  S.  478  (25: 
800);  BohaU  v.  DOla.  114  U.  S.  47  (29:61); 
Sparks  V.  Pierce,  115  U.  S.  409  (29:428). 

Mr,  J*  N.  Dolph  for  defendant  in  error. 

Mr,  JueHee  field  delivered  the  opinion  of 
the  court: 

By  the  Code  of  Oregon  the  findings  of  the 
court  in  an  eoulty  case  of  this  kind  areas  con- 
clusive as  similar  findings  would  be  in  an  action 
at  law.  Hill's  Annotated  Laws  of  Oregon,  sec. 
Wt.  They  must  therefore  be  taken  as  correct 
in  the  disposition  of  the  question  before  us, 
they  not  having  been  set  Mide  or  qualified  by 
any  subsequent  action  of  the  court  below.  And 
upon  them  it  is  contended  that  Uie  amendment 
to  the  declaratory  statement  of  the  defendant 
made  in  1884,  bv  which  he  was  enabled  to  in- 
clude within  it  the  land  in  controversy,  never 
occupied  or  improved  by  him,  but  at  ue  time 
In  the  possession  of  the  plaintiff,  was  in  effect 
a  second  declaration  of  a  pre-emptive  right  to 
a  different  tract  from  the  one  originally  cfiimed 
by  hint  and  was  allowed  in  disregjutl  of  the  ex- 
press prohibition  of  the  Statute  (aey,  Stat  sec 
2261),  or  upon  a  plain  misconstruction  of  its 
movislons,  and  gave  no  Jurisdiction  to  the  Land 
Department  to  treat  the  land  thus  included  as 
part  of  his  pre-emption  daim,  and  that  but  for 
the  amendment  tne  land  would  have  been 
awarded  to  the  plaintiff. 

It  is  objected  to  this  contention  that  the  ques- 
tion as  to  the  defendant's  right  as  a  pre-emp- 
tton  claimant  to  the  land  in  controversy  was  a 
matter  to  be  determined  bv-  the  Land  Depart- 
ment, where  it  was  considered.  It  is  true  the 
determination  of  that  Department  in  matters 


cognizable  by  it,  in  the  alienation  of  hinda 
under  the  laws  of  the  United  States,  cannot  be 
collaterally  impeached,  where  its  enforcement 
b  sought  In  ejectment  the  question  always  Is^ 
who  muB  the  legal  title  for  the  demanded  prem- 
ises, not  who  ought  to  have  it  In  such  casea 
the  patent  of  the  government  issued  upon  the 
direction  of  the  Land  Department  is  tmassaila- 
ble.  But  whilst  the  patentee  holds  the  legal 
title  his  equitable  relations  to  other  parties  are 
not  therebv  affected.  That  title,  with  import- 
ant qualifications  hereafter  mentioned,  is  as 
much  subject  to  control  as  the  title  to  land  held 
by  him  derived  from  private  sources.  If  one 
takes  a  title  in  his  own  name,  whilst  acting  aa 
agent,  trustee  or  guardian,  or  in  any  other  fidu- 
cmry  capadtv.  a  court  of  equity  will,  upon  a 
showing  of  the  fact  In  an  appropriate  proceed- 
ing, subject  the  lands  to  proper  trusts  in  hia 
hands  or  compel  him  to  transfer  the  title  to  the 
party  equitably  entitled  to  it.  Nor  does  it  mat- 
ter whether  the  party  takes  the  title  in  his  own 
name  in  sood  faith,  under  the  belief  that  he 
can  thereby  better  manage  the  property  to  the 
advantage  of  those  for  whom  he  is  acting,  or 
in  compliance  with  their  wishes,  or  whether 
from  an  intention  to  defraud  ihem  of  their 
rights  therein.  In  either  case  a  court  of  equity 
will  control  the  legal  title  so  as  to  protect  the 
Just  rights  of  the  true  owner.  Towneend  v. 
Qreely,  72  U.  a  5  Wall  826,  885  [18:  547, 
549];  Estrada  v.  Murphy,  19  Cal.  248.  All 
this  is  but  common  knowlrage,  and  the  doctrine  • 
is  constantly  invoked  for  the  protection  of  the 
rights  of  parties  against  the  mistake,  accident 
or  fraud  of  agents  or  parties  acting  in  a  fidu- 
ciary capacity,  and  little  dlfSculty  is  experi- 
enced in  enforcing  it,  where  the  property  neld 
is  not  claimed  under  the  adjudication  of  a  court 
or  other  tribunal  aflarming  the  title  of  the  holder; 
as,  for  instance,  upon  the  determination  of  a 
department  like  that  established  to  supervise  M4TT 
proceedings  for  the  alienation  of  the  public  ^^ 
lands.  In  these  latter  cases  the  action  of  a  court 
of  equity  is  limited  so  as  not  to  interfere  with 
the  rightful  exercise  of  the  powers  intrusted  to 
the  Department  The  condusions  of  the  De- 
partment are  not  even  then  open  to  review  for 
alleaed  errors  in  passing  upon  the  weight  of 
evidence  presented,  for  that  «*ould  be  to  make 
a  court  of  equity  a  court  of  appeal  from  its  de- 
cisions, which  was  never  contemplated. 

But  where  the  matterii  determined  are  not 
properly  before  the  Department,  or  its  conclu- 
sions have  been  reached  from  a  misconstruc- 
tion bv  its  officers,  of  the  law  applicable  to  the 
cases  Before  it,  and  it  has  thus  denied  to  partiea 
rights  which,  upon  a  correct  construction, 
would  have  been  conceded  to  them,  or  where 
misrepresentations  and  fraud  have  been  prac- 
ticed, necessarily  affecting  its  Judgment  then 
the  courts  can,  in  a  proper  proceeding,  interfere 
and  control  its  determination  so  as  to  secure  Uie 
just  rights  of  parties  injuriously  affected. 
iiuinby  V.  Omlan,  104  U.  S.  420,  426  126:  800, 
802];  Baldwin  v.  Stofrk,  107  if.  S.  468.  465 
[27:  526].  In  such  cases  a  court  of  equity  only 
exercises  its  ordinary  Jurisdiction  to  prevent 
injustice  from  a  misconstruction  of  the  law  or 
the  machinations  of  fraud. 

The  misconstruction  referred  to  must  be,  as 
stated,  of  the  law  applicable  to  the  case  as  es- 
tablished.   Of  this  miioonstruction  we  have  an 
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iDBtancein  SOtery,  Ladd,  7417.  8.7  WaU.  219 
[19: 1881,  wbere  it  was  held  by  tbe  commis- 
•flioner  of  the  (General  Land  Office  and  tbe  Sec- 
retary of  tbe  InU^rlor  tbat  tbe  Donation  Act  of 
Oregon  did  not  allow  an  unmarried  woman  to 
take  as  a  settler,  on  tbe  ground  tbat  sbe  was 
not  tbe  bead  of  a  family.  But  tbis  court  de- 
cided tbat  in  tbis  determination  tbe  officers 
misconstrued  tbe  law,  and  upon  a  bill  in  equity, 
filed  by  ber  son  against  subsequent  patentees 
of  tbe  United  States  of  tbe  lands,  beld  tbat 
relief  sbould  be  afforded  by  directing  a  trans- 
fer of  tbe  title  to  bim  from  sucb  patentees. 

And  tbe  misrepresentations  and  fraud  men- 
tioned.cecessarily  affecting  tbe  Judgment  of  tbe 
Department,  must  be  sucb  at  baye  prevented 
tbe  unsuccessful  party  from  fuUy  presenting 
bis  case,  or  tbe  officer  of  tbe  goTemment 
from  fully  considering  it;  fucb  as  bave  Im- 
^^^^,  posed  upon  its  Jurisdictiou,  or  turned  its  at- 
*^**'J  teution  from  tbe  real  controversy.  It  must 
also  appear  tbat  but  for  sucb  imposition  and 
fraud  tbe  determination  would  bave  been  in 
favor  of  tbe  plaintiff,  and  bave  entitled  btm 
to  tbe  patent  for  tbe  land  in  dispute.  Lm  v. 
Johnson,  116  XJ.  S.  49,  60  [29:  5701;  8park$  v. 
Pierce,  116  U.  6. 408. 418  [29:  428,429J;  Vance 
V.  Burbank,  101  U.  S.  614.618  [26:  929, 9811. 

Tbe  case  at  bar.  upon  tbe  facts  found.  Is 
brougbt  fully  witbtn  toe  law  as  tbus  declared. 
Tbe  defendant  in  bis  original  declaratory  state- 
.  ment  did  not  include  the  premises  in  contro- 
.  versy  as  part  of  bis  pre-emption  claim.  It 
covered  only  adjoining  land.  Under  tbe  Stat- 
ute be  could  not  make  a  second  declaration  for 
different  property .  Section  2261  of  tbe  Revised 
Statutes  provides  tbat  "no  person  sball  be  en- 
titled to  more  tban  one  pre-emption  rigbt  by 
virtue  of  tbe  provisions  of  section  2369;  nor 
wbere  a  party  bas  filed  bis  declaration  of  in- 
tention to  claim  tbe  benefit  of  sucb  provisions 
for  one  tract  of  bind,  sball  be  file,  at  any  fut- 
ure time,  a  second  declaration  for  anotber 
traot."  Section  2269  referred  to  designates 
wbo  may  be  entitled  to  pre-emption.  Tbe  in- 
hibition of  section  2261  is  positive  and  unoon- 
<litional.  Tbe  tract  applied  for  in  tbe  sec- 
ond declaration  need  not  be  an  entirely  sepa- 
rate and  distinct  parcel  to  call  into  effect  tbe 
probibition;  it  ia  enougb  if  tbere  be  sucb  addi- 
tion to  tbe  original  land  applied  for  as  to  Justi- 
fy tbe  designation  of  it,  with  tbe  addition,  as  a 
different  tract.  With  the  filing  of  the  first 
-declaration  tbe  cpplicant  is  limited  to  the  land 
<iesignated,  wbetner  less  or  different  from  what 
be  supposed  he  could  claim,  or  what  he  mav 
aubseouently  desire  to  acquire.  Tbe  prohibi- 
tion of  tbe  Statute  ia  without  qualification  or 
exception,  and  tbe  rigbts  of  toe  pre-emptor 
must  he  measured  by  it.  Baldwin  v.  Stark, 
107  U.  S.  468,  466  [27:  626,  627).  Such  bas 
been  tbe  uniform  ruling  of  tbe  Land  Depart- 
ment, except  wbere  a  prior  claim  bas  prevented 
the  Completion  of  tbe  original  entry,  or  a  mis- 
take in  the  first  declaration  bas  occurred  with- 
out tbe  knowledge  or  any  fault  of  tbe  claimant 

In  tbe  case  of  J,  B,  Havmond,  2  Land  Dec. 
864.  tbe  claimant  filed  a  declaratory  statement 
in  February.  1880,  foi  a  quarter-section  of  land 
in  Kansas,  and  in  April.  1888.  be  applied  to 
f  649  ^^  ^lOceX  land  office  for  permission  to  make  a 
^  second  ffiing  for  the  same  land,  alleidng  as  a 

reason  tberdor  tbat  he  bad  made  valuable  im- 

M8 


provements  on  his  claim,  bat,  havinff  failed  lo 
raise  any  crops  on  account  of  the  drougbt,  was 
unable  to  pav  for  the  land  within  tbe  Ume  pre- 
scribed by.  law.  He  therefore  desired  to  file 
a  second  declaratory  statement  for  the  same 
land,  for  tbe  better  protection  of  bis  ri^ta  in 
tbe  premises.  Tbe  local  land  office  rejected 
the  application,  and  tbe  commissioner  approved 
of  tbe  decision.  Subsequently,  tbe  claimant 
asked  permission  to  file  anotber  declaration  for 
tbe  same  or  other  land,  but  it  met  with  a  stm- 
ilar  rejection,  and  tbe  case  on  both  applicUions 
was  brougbt  before  the  Interior  Department, 
where  tbe  decision  of  tbe  commissioner  in 
both  instances  was  affirmed.  Mr.  Teller,  then 
Secretary,  beld  tbat  tbe  claimant's  application 
to  file  a  new  declaration  for  other  land  was 

Sroperly  denied  upon  the  second  clause  of  the 
tatute,  and  tbat  bis  application  to  file  for  the 
same  land  was  properly  denied  upon  the  flnt 
clause,  he  having  attempted  to  exercise  the  one 
pre-emptive  rigbt  wbich  was  alone  permisdble. 

In  Aden  v.  Baird,  6  Land  Dec.  298,  it  ap- 
peared that  Allen  bad  made  a  declaratory  state- 
ment for  a  tract  of  land  as  a  pre-emptor,  in 
March.  1888,  although  he  had  made  such  dec- 
laration for  another  tract  in  August,  1880.  It 
was  sought  to  avoid  tbe  former  filing  upon  the 
ground  tbat  at  the  date  tbereof  be  was  not 
twenty-one  years  of  age.  and  bence  tbe  filing 
was  a  nullity  and  no  bar  to  a  second  one.  The 
commissioner  beld  tbat  the  second  filing  waa 
illegal,  and  upon  appeal  to  tbe  Interior  De- 
partment his  decisioQ  was  affirmed.  In  dia- 
posing  of  tbe  case,  Mr.  Lamar,  then  Secretary, 
after  observing  tbat  Allen  bad  stated  in  hia  first 
filing  tbat  he  was  over  twenty-one  years  of  age. 
when  he  knew  tbe  statement  was  untrue,  imd 
that,  the  land  being  subject  to  settlement  and 
entry,  he  could  not  be  heard  to  allege  tbat  tbe 
first  filing  was  illegal,  said:  "The  question  of 
second  filing  was  caref ullv  considered  by  mv 
predecessor.  Secretary  Teller,  m  tbe  case  of  J. 
a,  Raymond,  2  Land  Dec  864,  wherein  It  waa 
beld  tbat,  under  tbe  provision  of  section  2961, 
Revised  Statutes,  a  pre-enoptor  mav  file  but 
one  declaratory  statement  fbr  land  free  to  aei- 
tlement  and  entry.  This  ruling  baa  been  uni- 
formly foUowea,  and  tbe  only  exception  Is 
wbere  tbe  pre-emptor  ia  unable  to  perfect  hia 
entry  on  account  of  some  prior  claim,  and  there 
is  no  fault  on  bis  part*  Reference  is  then 
made  to  other  decisions  of  the  Department,  and 
to  tbe  case  of  Baidwin  v.  Stark,  cited  above, 
wbere  tbe  poaiUveand  unconditional  diaracter 
of  the  inhibition  of  tbe  Statute  is  recognised  by 
this  court. 

In  allowing  tbe  defendant  in  this  case  to 
amend  hia  declaratory  atatement  tbe  commia- 
doner  of  the  General  Land  Office  assumed  a 
power  wbich  was  not  vested  in  him.  No  cir- 
cumstances existed  wbich  prevented  the  first 
declaration  from  bringing  into  operation  the 
express  prohibition  of  tbe  Statute  agalnat  a 
second  one.  Tbe  claimant  knew  perfectly  tbe 
character  and  extent  of  the  land  originally 
claimed  by  him.  He  was  at  tbe  time  uMer  no 
miaapprebension  on  that  suk»Ject  The  com- 
missioner, in  allowing  tbe  amendment  to  cover 
a  mucb  larger  tract  Uian  at  first  daimed,  au- 
thorized a  second  declaration  for  a  different 
tract,  which  waa  not  permissible.  If  that  offi- 
cer waa  of  tbe  opinion  that  tbe  Statute  did  not 
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apply  to  an  amcDdment,  thoB  enlarging  the 
original  declaration^  he  misconstrued  its  pro- 
Tisiona.  Without  such  enlargement  the  prem- 
ises in  controversy  would  not  have  t)een  brought 
before  the  Land  Department  as  a  part  of  the 
claim  of  the  defendant,  and  no  obstacle  would 
have  been  presented  to  the  award  of  a  patent 
to  the  plaintiff  for  the  land.  By  the  amend- 
ment, therefore,  the  Department  aoauired  no 
more  Jurisdiction  to  award  to  the  defendant 
the  tract  not  embraced  by  his  orieioal  declara- 
tion than  it  h'ad  to  award  to  him  any  other 
tract  never  entered  by  him  as  a  pre-emptioner 
in  the  local  land  office.  Its  subsequent  action 
opon  the  additional  tract  could  not  defeat  the 
rights  of  the  plaintiff  to  the  premises. 

Besides  the  want  of  authority  in  the  com- 
missioner to  allow  under  the  form  of  an  amend- 
ment an  enlargement  of  the  pre-emption  claim, 
the  manner  in  which  that  officer  was  imposed 
nijon  taints  the  transaction  as  one  of  fraud  and 
misrepresentation  on  the  part  of  the  claimant, 
b?  which  material  facts  were  concealed  from 
the  Department.  A  court  of  equity  has  juris- 
diction in  such  a  case  to  compel  the  transfer  to 
the  plaintiff  of  property  which,  but  for  such 
fraud  and  misrepresentation,  would  have  been 
awarded  to  him,  and  of  which  he  was  thereby 
wrongfully  deprived. 

Decree  afflrnied. 


EARL  PHILIP  MASON  bt  al.,  PQfk.  in 

Err., 
f>, 

WILLIAM  H.  ROBERTSON,  Late  CoUector 
of  the  PoBT  OF  Nbw  Tobk. 

(See  8.  0.  Beporter*B  ed.  aei-«2&) 

OuMtomg  Act  cf  ISSS^-enumeratcd  arUdei, 

L  Bichromate  of  soda  Is  a  ohemioal  oompound 
and  salt,  and  dutiable,  under  Schedule  A  of  the 
Customs  Act  of  1888,  at  twenty-five  per  cent  ad 
wlofcm. 

1  To  place  articles  amoni?  those  designated  aa 
enamexBted  In  the  Guatoma  Acta,  tt  is  not  necea- 
mtj  that  they  Should  be  speoiflcally  mentioned; 
It  li  aofDciait  that  they  are  destirnated  in  any 
way  to  diattnimiah  them  from  other  arttolea. 

[No.  277.1 

Argued  AprU  1, 1891.    Decided  AjnH  IS,  1891. 

T^  ERROR  to  the  Circuit  Court  of  the  United 
Statea  for  the  Southern  District  of  New  York 
to  review  a  Judgment  for  defendant  in  an  ac- 
tion to  recover  back  duties  illegally  exacted. 

Statement  by  Mr,  Juitiee  Qvm,yt 
This  was  an  action  by  importers  against  a 
former  Collector  of  the  Port  of  New  York  to 
recover  back  duties  of  three  cents  a  pound, 
exacted  by  the  defendant  in  1885,  and  paid  by 
the  plaintiffs  under  protest,  on  thirty  casks  of 


Nora.— Aa  to  Hen  ef  United  States  for  duties^  see 
note  to  United  Statea  v.  860  Chesta  of  Tea,  6:  TOS. 

Aeto  action  to  recover  back  duties  paid  underprO' 
"M;  protest^  haw  made,  and  Us  eiTect,— see  note  to 
t/redy  y.  Thompson,  18: 807. 

m  U.  8.  U.  S.,  Book  85. 


bichromate  of  soda,  weighing  17,227  pounds^ 
and  valued  at  8,825  marks. 

The  provisions  of  the  Act  of  March  8,  1888» 
chap.  121,  g  6,  relied  on  by  either  party,  were 
as  follows: 

"  Sea  2499.  There  shall  be  levied,  collected 
and  paid  on  each  and  every  non-enumerated 
article  which  b^ra  a  similitude,  either  in  ma- 
terial, quality,  texture  or  the  use  to  which  it 
may  be  appli^,  to  any  article  enumerated  in 
this  title  as  chargeable  with  duty,  the  same 
rate  of  duty  which  is  levied  and  charged  on 
the  enumerated  article  which  it  most  resembles 
in  any  of  the  particulars  before  mentioned; 
and  if  any  non-enumerated  article  equally  r» 
sembles  two  or  more  enumerated  articles  on 
which  different  rates  are  chargeable,  there 
shall  be  levied,  collected  and  paid  on  such  non- 
enumerated  article  the  same  rate  of  duty  as  is 
chargeable  on  the  article  which  it  resembles 
paying  the  highest  duty;  and  on  all  articles 
manufactured  from  two  or  more  materials  the 
dut^  shall  be  assessed  at  the  highest  rates  at 
which  the  component  material  ci  chief  value 
may  be  chargeable." 

"  Sec.  2502.  There  shall  be  levied,  collected 
and  paid  uf)on  all  articles  imported  from  for- 
eign countries,  and  mentioned  in  the  schedules 
herein  contained,  the  rates  of  duty  which 
are  by  the  schedules  respectively  prescribed, 
namely: 

"SoHBDUiiB  A— Chbmioaii  Pboduots." 

"Bichromate  of  potash,  three  cents  per 
pound." 

"  All  preparations  known  as  essential  oils, 
express^  oils,  distilled  oils,  rendered  oils,  al- 
kalis, alkaloids,  and  all  combinations  of  any  of 
the  foregoing,  and  all  chemical  compounds 
and  salts,  by  whatever  name  known,  and  not 
specially  enumerated  or  provided  for  in  this 
Act,  twenty-five  per  centum  ad  valorem  '*  22 
Stat.  491,  bZ,  49i 

At  the  trial  it  appeared  that  bichromate  of 
soda  was  a  chemical  salt,  composed  of  chromic 
acid  and  sodium,  which,  though  long  known 
to  chemists,  bad  come  into  commercial  use 
since  1888;  that  it  resembled  in  appearance  bi- 
chromate of  potash,  which  was  composed  of 
chromic  add  and  potassium;  and  that  both 
were  used  to  produce  chrome  yellow  and 
other  colors,  although  bichromate  of  soda  was 
less  soluble,  and  less  valuable  for  produdng 
some  colors,  than  bichromate  of  potash. 

The  plaintiffs,  in  their  protest,  and  at  the 
trial,  insisted  that  bichromate  of  soda  was  a 
chemical  compound  and  salt,  "not  specially 
enumerated  or  provided  forin  this  Act,'  within 
the  meaning  of  Schedule  A,  and  was  therefore 
dutiable  under  that  schedule  at  twenty-five  pet 
cent  ad  valorem:  and  requested  the  Judge  to 
direct  a  verdict  in  their  favor. 

But  the  judge  ruled,  in  accordance  with  the 
decision  of  the  Collector,  that  bichromate  oi 
soda  was  subject  to  a  duty  of  three  cents  s 
pound  under  §2499,  as  a  "non-enumerated 
article,"  which  bore  a  similitude,  in  the  use  tc 
which  it  was  applied,  to  bichromate  of  potash 
declined  to  submit  the  question  of  similitude 
to  the  Jury,  and  directed  a  verdict  for  the  de- 
fendant. 29  Fed.  Rep.  684.  The  plaintiff 
alleged  exceptions,  and  sued  out  this  writ  of 
error, 
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SoPKSMM  OocBT  OP  TEK  Uktixo  Statu. 


Matn.  Bdward  H»rUer  >Dd  Walter  E. 


Mr.  Jvttiei  Ormr  delivered  tbe  opliiloii  of 
the  court 

Tbe  Tilling  below  wu  in  accorduice  with 
dectsioDs  Id  oiherdrcultB.  Biddlt  v.  Sartrar\fl, 
28  Fed.  Rep.  Ml  Lloyd  y.  McWiiliamt,  SlPed. 
Rep.  241.  But  tt  Appears  to  qb  lo  bare  pro- 
'  ceeded  upon  ta  erroneoua  Tiew  of  tbe  Statute, 
asapplled  lo  tbe  case  before  the  court 

The  gooeral  scope  of  ibe  dmtlitude  clanae  In 
tbe  Cusioma  Acta  Is  defined  io  a  recent  Jude- 
ment  of  thb  court,  delivered  bj  Mr.  Jutt&e 
Field,  at  follows:  "To  place  wtlcles  among 
those   des<EDated    as   eoumerated,   It   la   not 


n  ao;  way  to  distinguisb  them  from  other  ar- 
ticles. Thna,  the  words  '  manufaciurea  of 
which  steel  is  a  component  part,'  and  '  manu- 
facturea  of  which  glass  is  a  component 
part,'  have  beeu  held  a  sufflcleDt  designa- 
tion to  render  tbe  goods  enumerated  ar- 
Ucles  under  tbe  Btatnte,  and  lake  them  out  of 
the  similitude  clause.  Arthur  t.  Bvttfield.  S6 
U.  8.  128  [24:7131.  Upon  (be  aame  priuciple, 
•manufaciures  of  iialr'  must  be  held  a  sufficient 
deslgoatioD  to  place  such  aiaoutactures  among 
tbe  enumerated  articles."  ArtAur  v.  Butter- 
;faM,  lasn,  8.  70,  7e,TT[81:648,  640].  Bothe 
description,  "manufactures  composed  whollv 


In  Ibe  Customs  Act  of  1888,  Schedule  A, 
entitled  "Chemical  Products,"  besides  deflniog 
the  duties  on  more  than  a  hundred  kinds  of 
such  products,  makes  the  dntf  on  "all  chemi- 
cal compounds  and  salts,  by  whatever  name 
known,  and  not  specially  enumerated  or  pro- 
vided for  in  this  Act,  twenl;-five  per  centum 
odeotomn."  Tbe  designation,  "all  chemical 
compounds  and  salts,  by  whatever  name 
known,"  includes  all  cbemical  compounds  snd 
chemical  sella,  used  then  or  thereafter  In  any 
science  or  art,  as  clearly  as  it  the  proper  names 
of  each  and  all  of  them  bad  been  given.    Bi- 


the  very  words  of  the  schedule,  and  i 
therefore  be  treated  as  a  non-ennmeraled  ar- 
ticle, witbin  the  similitude  cIauB&  The  manl- 
feet  intent  of  Conareas  was  that  erery  kind  of 


rate  of  duty,  lo  be  ascertsined  quickly  and 
easily  by  the  schedule  of  chemical  products, 
without  entering  upon  a  comparison,  under  the 
dmllltude  clause,  ot"niBteria],  quality,  texture 
Dr  the  use  to  which  It  may  be  applied,"  which. 
though  affording  a  convenient  and  valuable 
test  as  applied  to  many  articles  of  msnufsctnre, 
would  often  be  found  difBcult  of  application  to 
chemical  products,  without  sucb  sdentlflc 
[•S8]  knowledge  and  iDveHtlgatlon  as  could  not  be 
Bzpeoted  of  custom-house  offlcers. 
It  wuugned  for  tbe  Unltad  SUtes  that  this 


Ion  would  be  incondsteot  wiHi  tha  ^ 
In  Stwai  ▼.  MameO,  ST  U.  S.  II  Bm. 
:tl8glaaA  ia  ArlAitrr.  Ac.  108  U.  I. 
r:e70l.  But  we  cannot  peroeh*  mf 
consietcnt^.  In  neither  M  IboK  aai 
ire  any  qnestioD  between  Ibe  dMniinii 
ind  a  clanse  specially  enumentiDt  4» 
;  or  designating  a  particalar  claM  it 

In  Stuart  v.  MtmBtO,  tbe  qncsHgi 
tweeo  the  aimHitude  claoM  and  a  p» 
iuse  covering  "all  goods,  wans  al 
.ndlae.  Imported  from  forefsn  coaBHh^ 
spedsllyprovldedtorintbisAcL"  irt 

80, 1846,  chap.  74,  g  8  (0  SUL  4«.  li 
'  T.  fiia,  the  queatlon  was  hrtweea  M» 
senlencee  of  tbe  similitude  clause  iladl^ 
led  to  an  article  admitted -not  to  be  ■» 
1. 

ment  mtrted,  and  eait  rtmmnM  hM 
ntto  tt  atids  tk$  ttrdiet,  oatf  (>  I 
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fiir  iiHpnwmiatt  i*  Ultgnipk  i^i-fc 
tment  of—applieattoit  o/fmti»M  Ml 
WW  UM—utUstf,  taleppit  wis. 

adaptton  ot  a  toftfonal  apstac  IsasM 
md  Its  oonsequent  strnpltltoaUaa  tf  mil 
.  In  tba  patent  No.  >n,nr,  le  ^^mj 

apb  kcTB,  entitle  tbe  patantBeSetkt^f 


er»-patont  Mo.  mm,  taoal  la  1^ 
nls,  Jan.  Ua  tns,  tor  an  fntpsovaaMi 

sThVriTi  srn  hrfrlntnflhj  ttiasMlhis 


e  or  tba  Invaotlva  fHoltr,  fe  ■! 


r.  WIUar,KML 


1800. 


Wbvtbiui  Blvotrio  Co.  ▼.  LaRuIw 
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Mnganeiit,  at  maoh  at  though  tlie  new  maohlne 
wore  an  exact  copy  of  the  oJd. 

1  The  Caot  that  a  pateDt  bat  been  infringed  byde- 
teidant  it  aoffldeDt  to  ettabUth  ttt  utllitj,  at 
agatiitt  him. 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  for  an  injunction  and  for 
danuigeB  for  the  infrineement  of  letters-patent 
No.  ^,787,  issued  to  £dgar  A.  Edwards  Jan. 
18, 1868,  for  an  improvement  in  telegraph  keys. 
A.'ffiTfntdL 

Statement  by  Mr,  JusUee  Brown : 

This  was  a  bill  in  equity  brought  by  LaRue, 
plaintiff  in  the  court  below,  for  the  infringe- 
ment of  letters  patent  No.  270,787,  issued  to 
Edgar  A.  Edwards,  January  18, 1883,  for  a 
new  and  useful  improvement  in  telegraph  keys. 

In  the  specification  the  patentee  stated  that 
bis  invention  related  "to  telegraph  keys  or  in- 
struments used  for  transmitting  telegraphic  sig- 
nals, and  if  an  improvement  on  the  well-known 
Morse  key,  being  in  substituting  for  the 
trunnions  or  pivots  upon  which  the  kver  vi- 
brates a  torsional  spring  or  strip  of  metal." 
After  describiae  the  mechanism,  as  illustrated 
by  his  drawings,  he  made  a  further  statement, 
as  follows:  "When  a  telegraph  key  is  con- 
structed as  herein  described,  the  side  or  lateral 
movement  is  reduced  to  a  minimuoL  The  ad- 
tostment  of  trunnion  set  screws  is  obviated 
The  torsional  metal  sprines  will  not  wear  out, 
but  last  indefinitely.  The  adjusting  screws 
H  H'  serve  the  purpose  of  regulatine  the 
amplitude  of  the  lever  movement,  and  also 
serve  the  purpose  of  regulaUnff  the  retractile 
resistance  of  the  toruon-spring.  By  this 
arrangement  a  secondary  retractile  spring  to 
resist  the  downward  movement  of  the  contact- 
lever  is  not  necessary.  In  ordinary  telegraph 
keys  a  retractile  spring  is  always  suppued  to 
regulate  the  force  required  to  depress  the  lever, 
as  well  as  pivots  or  trunnions  on  which  the 
lever  vibrates.  In  my  invention  the  torsional 
sprine  not  only  takes  the  place  of  the  pivots  or 
trunnions,  but,  when  used  in  connection  with 
the  adjusting  screws  H  H^  takes  the  place 
of  the  ordinaiT  retractile  sprine.  The  con- 
struction of  the  key  is  thus  simplified  and 
cheapened  by  discarding  one  of  the  hitherto 
neceasary  features,  viz.,  the  retractile  springs. 
I  do  not  limit  myself  to  the  application  of  tor- 
sional springs  to  telegraph  keys  alone,  as  it  is 
obvious  the  torsional  strip  or  spring  may  be 
applied  to  other  electrical  instruments.  Thus 
it  may  replace  the  pivots  or  trunnions  of  the 
relay  and  sounder." 

llie  defenses  were,  in  brief,  anticipation  and 
non  infringement  IJpon  a  preliminary  hear 
ing  in  Uie  court  below  an  injunction  was 
granted  (88  Fed.  Hep.  86),  and  upon  the  final 
bearing  ^  Fed.  Rep.  80),  plaintiff  obtained  a 
decree  perpetuating  the  injunction,  and  for 
$110  damages  for  the  infringement  of  the  third 
claim  of  the  patent,  which  reads  as  follows: 
"The  combination,  in  a  telemph  key,  of  the 
lever  fulcrumed  upon  the  tonuonal  sprmg,  with 
the  adjustioff  screws  H  H^  for  regulating  the 
amplitude  of  the  lever  movement,  and  the  re- 

mu.s. 


tractile  resistance  of  the  torsion-sDring;  mb- 
stantially  as  described."  Frcm  this  decree  an 
appeal  was  taken  to  this  court. 

•  Mr,  Oeori^  P.  Barton  for  appellant 
Mr.  Arthur  V.Brieaen  for  appellee. 

Mr,  JuiHee  Brown  delivered  the  opinion 
of  the  court: 

The  invention  covered  by  this  patent  consists 
in  the  use  in  a  telegraph  key  of  a  flat  strip  of 
metal  supported  at  either  end  upon  posts  by 
means  of  adjustable  screws,  and  to  the  center 
of  which  the  lever  is  fastened.  The  torsional 
action  of  this  piece  of  metal  serves  as  a  spring 
support  for  the  lever.  The  main  object  of  the 
invention  is  the  substitution  of  this  torsional 
sprine  for  the  ordinary  pivotal  support  pre- 
viously used,  which  consisted  of  taperinpr 
pivots  or  gudgeons  projecting  from  the  sides  of  r#0S1 
the  lever  into  the  bearings.    The  testimony  * 

indicates  that  the  pivots  require  very  exact  con- 
struction and  adjustment;  that  they  are  apt  to 
wear  loose  in  their  sockets;  and  that  inexperi- 
enced operators  are  apt  to  turn  the  screws, 
which  carry  these  sockets,  too  far  or  not  far 
enough,  thereby  rendering  the  motion  of  the 
lever  either  too  difficult  or  too  easy.  For  tiiis 
somewhat  objectionable  pivotal  support,  the 
patentee  substitutes  a  flat  torsional  spring, 
fastened  at  either  end  by  ordinary  screws  to 
the  top  of  posts  or  supports.  Upon  the  middle 
of  this  spring  is  riveted  the  lever  of  the  key, 
which  carries  regulating  screws  for  controlling 
the  extent  of  its  vibrations.  The  specification 
describes  the  manner  in  which,  by  means  of 
Ibis  torsional  spring,  the  lever  is  enabled  to 
play  freely  between  its  points  of  contact  with- 
out the  use  of  the  ordinary  retractile  spring. 

The  defendant  is  makini^  a  telegraph  sounder 
under  letters  patent  No.  &2,817,  granted  No- 
vember 9,  1888,  to  Charles  D.  Saskins,  an 
employ^  of  the  defendant  Company,  who  had 
previously  superintended  the  construction  of 
keys  under  the  direction  of  plaintiff,  LaRue, 
and  was  conseouently  familiar  with  his  device. 
In  this  patent  Uaskins  states  the  object  of  his 
invention  to  be  "  to  provide  convenient  means 
for  supporting  the  armature  and  armature- 
lever  m  the  proper  position  relative  to  the 
electro-magnet  ana  to  dispense  with  the  em- 
ployment of  trunnions  or  a  pivoted  support," 
and  admits  that  "it  has  heretofore  been  pro- 
posed to  support  a  lever  of  l  key  or  an  arma- 
tnre  upon  a  flat  torsional  spring."  The  fol- 
lowing extracts  from  his  specification  (omitting 
the  letters)  are  pertinent  in  connection  with  the 
question  of  infnuffement:  "A  spring  or  plate 
of  resilient  metal  is  attached  at  its  central  part 
to  the  lever  by  means  of  a  screw,  or  in  any 
other  convenient  manner;  the  ends  of  this 
spring  are  respectively  secured  to  tbe  posts  by 
screws.  .  •  •  The  lever  is  preferably  not  de- 
pendent for  its  retractile  force  upon  the  [tor- 
nonal]  spring,  although  it  may  be  so,  but  is 
assisted  by  a  coil-spring  extending  from  an  arm 
secured  to  the  lever,  preferably  immediately 
beneath  the  spring  C.  .  .  .  The  invention  has 
been  describea  in  connection  with  a  telegraphic 
sounder;  but  it  is  evident  that  the  torilon- 
spring  may  be  applied  to  the  armature-lever  of 
any  tdegrapbicreceivinff  instrument,  or  to  the  (6041 
lever  of  any  telegraphic  Key,  without  departing 
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from  the  spirit  of  the  inyention."  The  "  tor- 
donal  spring/'  or,  as  he  sometimes  terms  it,  the 
*'  flat  spring,"  or  "flat  supportiDg-spriog,"  is 
made  an  element  in  each  cfaim  of  his  patent 

So  far  as  the  testimony  discloses,  LaKue  was 
the  first  to  apply  the  principle  of  the  torsional 
spring  to  telegraphic  instruments,  although 
sprines  of  simuar  description  bad  been  pre- 
laously  used  in  clocks,  doors  and  perhaps  some 
other  articles  of  domestic  furniture.  Prior  to 
his  invention,  telegraph  keys  were  pivoted  upon 
trunnions,  and  were  regulated  in  their  move- 
ments either  by  a  coil  spring,  as  sbown  in  the 
old  style  of  Morse  key,  or  by  a  flat  steel  spring 
to  wbich  they  were  riveted,  as  in  tbe  old  s^leof 
Western  Union  key,  or  the  key  itself  was  con- 
structed in  the  form  of  a  flat  spring  riveted  at 
one  end  to  tbe  bed  or  plate,  as  shown  in  the 
Warner  SpringLever  key  and  in  the  Exhibit 
Spring  Lever  Key. 

The  pole-changer,  which  is  an  instrument 
used  by  telephone  companies  for  tbe  purpose 
of  calbn|;  up  their  subscribers,  consists  of  a 
lever  which  vibrates  back  and  forth  by  the  aid 
of  a  flat  spring,  to  which  it  is  attached  in  much 
tbe  same  manner  as  the  pendulum  of  an  old- 
fashioned  clock  is  connected  with  the  spring 
upon  which  it  swinf^  There  is  also  a  flat 
piece  of  metal  wbich  is  attached  to  the  arma- 
ture, and  stands  vertically  when  the  instru- 
ment lies  upon  the  table,  and  which  has  ai>- 
parently  a  certain  torsional  action;  but  it  is  evi- 
dently not  depended  upon  for  anything  more 
than  a  supporting  fulcrum  for  the  armature 
and  lever.  It  is  stated  by  experts  to  exert 
some  retractile  force,  but  not  enough  to  make 
the  instrument  operate  in  the  way  it  is  designed 
to. 

The  Exhibit  Adjustable  Torsional  Spring 
is  not  the  flat  spring  of  the  patent,  nor  has  it 
tbe  adhisting  screws,  nor  the  supporting  posts 
with  the  fastening  screws,  nor  in  fact  any  of 
the  features  of  the  patent  in  suit  It  is  merely 
a  wire  attached  to  two  supports,  across  the 
center  of  which,  between  tbe  supports,  a  bar  or 
lever  extends,  which  is  attached  to  the  wire 
and  is  supported  thereby.  But  the  ends  of  this 
wire  pass  through  comparatively  large  holes 
in  the  end  supports,  and  thereby  have  consid- 
erable freedom  of  movement  The  very  fact 
that  the  holes  are  larger  than  the  wire  indicates 
that  the  wire  can  exert  no  torsional  force.  It 
is  a  crude  and  apparently  imperfect  device,  and 
contains  no  suggestion  of  the  flat  torsional 
spring  peculiar  to  the  patent  in  suit  Indeed, 
there  Is  nothing  in  any  of  these  exhibits  which 
shows  the  use  of  a  torsional  spring  in  a  tele- 
mphic  instrument,  and  while  the  invention 
does  not  seem  to  be  one  of  great  importance, 
we  think  the  adaptation  of  this  somewhat  un- 
famfliar  spring  to  this  new  use,  and  its  conse- 

Suent  simplification  of  mechanism,  lustly  en- 
tie  the  patentee  to  the  rights  of  an  inventor. 
The  question  of  infringement  turns  upon  the 
construction  to  be  given  to  the  third  claim  of 
the  patent,  which  is,  in  terms,  for  the  combi- 
nation, in  a  telegraph  key,  of  a  lever  f ulcrumed 
upon  a  torsiooal  spring,  with  adjusting  screws 
for  regulatine  its  movement  If  this  claim  be 
limited  strictly  to  a  telegraph  key,  by  which  is 
understood  the  instrument  whicm  is  used  at  the 
office  of  transmission  for  sending  off  messages, 
then  it  ii  clear  that  defendant  does  not  infringe, 
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since  it  makes  use  of  a  similar  combination  only 
in  connection  with  a  telegraph  sounder,  or  in- 
strument used  at  the  receiving  office  for  deliv-  i 
ering  or  enunciating  the  message;  It  is  evi- 
dent, however,  that  both  of  these  patentees 
understood  that  the  combination  described  in 
their  patents  could  be  used  in  either  connection, 
since  Edwards  says  in  his  specification  that  be 
does  not  limit  himself  "  to  the  application  of 
torsional  springs  to  telegraph  keys  alone,  as  it 
is  obvious  the  torsional  strip  or  spring  may  be 
applied  to  other  electrical  instruments.  Thus 
it  may  replace  the  pivots  or  trunnions  of  tbe 
relay  and  sounder."  Haskins  also  admits  that 
"  it  has  heretofore  been  proposed  to  support  a 
lever  of  a  key  or  an  armature  upon  a  flat  tor- 
sional spring,"  and  says  that  his  '*torsion- 
spring  may  m  applied  to  the  armature-lever  of 
any  telegraphic  receiving  instrument,  or  to  the 
lever  of  any  telegraphic  key,  without  departing 
from  the  spirit  of  tbe  invention." 

The  use  of  the  combination  is  practically 
the  same  in  both  instances.  There  are  tbe 
same  elements  of  a  lever  fulcrumed  upon  a 
torsional  spring,  and  adjusting  screws  for 
regulating  the  amplitude  of  tbe  lever  move-  [^MM] 
ment,  and  the  retractile  resistance  of  the  tor- 
sional spring.  They  are  used  for  purposes 
which  differ  principally  in  name.  The  key 
transmits  the  message;  the  sounder  receives  it 
The  material  part  of  the  key  is  a  lever 
which  completes  and  breaks  an  electric  circuit; 
the  sounder  consists  merely  of  a  lever  which 
completes  and  breaks  a  magnetic  circuit  In 
both  cases,  the  lever  is  riveted  to  and  supported 
by  a  flat  torsional  spring,  which  is  itseli  sup- 
ported at  its  ends  upon  uprifffat  posts,  to  which 
it  is  fastened  by  screws.  The  obiect  of  the 
spring  in  each  instance  is  to  allow  the  lever  to 
play  back  and  forth  between  the  exceedingly 
narrow  limits  flxed  by  the  set-screws.  The  em- 
ployment of  this  spring  in  connection  with  the 
sounder  is  such  a  new  or  double  use  as  would 
occur  to  an  ordinary  mechanic  who  had  seen 
the  Edwards  key  in  operation.  It  brought  in  to 
play  no  faculty  of  invention.  While  the  pro- 
motion of  an  old  device,  such,  for  instance,  as 
a  torsional  spring,  to  a  new  sphere  of  action, 
in  which  it  performs  a  new  function,  involves 
invention,  the  transfer  or  adaptation  of  the  same 
device  to  a  iimiiar  sphere  of  action,  where  it 
performs  substantially  the  same  function,  does 
not  involve  invention. 

Against  this  new  and  analogous  use  of  his 
combination,  the  patentee  is  as  much  entitled 
to  protection  as  if  the  word  "sounder"  had  been 
expressly  inserted  in  his  claim.  Since  the  case 
of  Winatu  v.  Denmead,  66  U.  &  16  How.  890 
[14:717J.  it  has  been  the  settied  doctrine  of 
this  court  as  expressed  in  the  opinion  of  Mr. 
Juitiee  Curtis,  page  8i8  [722],  that  "tbe  paten- 
tee,  havine  decribed  his  invention  and  sbown 
its  principles,  and  claimed  it  in  that  form  which 
most  perfectly  embodies  it,  is,  in  contemplation 
of  law,  deemed  to  claim  every  form  in  which 
his  invention  may  be  copied,  unless  he  mani- 
fests an  intention  to  disclaim  some  of  thoee 
forms. "  This  is  practically  restated  in  different 
language  in  subsequent  cases,  and  amounts  to  a 
declaration  that  the  application  of  the  patented 
device  to  another  use,  where  such  new  applica- 
tion does  not  involve  the  exercise  of  toe  in- 
ventive faculty,  ii  as  much  an  infringement  as 
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thougb  the  new  macbine  were  an  exact  copy  of 
the  old.    SetcaU  v.  Jones.  91  U.  8.  171,  188 
(•07)    [23:275,277];    Howe  v.  Abbott,  2  Story.   190; 
Walton  ▼.  Potter,  1  Webs.  Pat.  Caa.  685. 

Some  stress  is  laid  by  tbe  defendant  upon 
the  fact  that  tbe  * 'circuit-breaking"  lever  is 
made  an  ingredient  of  the  first,  second  and 
fcurtb  claims  of  tbe  patent,  and  that,  as  tbe 
sounder  has  no  circuit-breaking  lever,  but  only 
an  armature  lever,  there  is  no  infringement 
Assumiog,  however,  what  as  a  matter  of  fact 
seems  doubtful,  that  the  lever  of  the  sounder 
is  not  a  circuit- breaking  lever,  the  objection 
loses  all  its  force  in  view  of  the  language  of  the 
third  claim,  tbe  on1)r  one  found  to  be  infringed, 
in  which  the  limitation  of  the  cbrcuit-breaking 
lever  is  omitted,  and  a  "lever  fulcrumed  upon 
the  torsional  spring"  is  substituted. 

The  further  objection  that  in  tbe  defendant's 
sounder  a  retractile  spring  is  used  in  aid  ap- 
parently of  tbe  torsiond  spring  suggests 
rather  than  justifies  an  trgument  that  the  tor- 
sional sprinff  is  useless,  and  that  the  sounder 
would  be  Inoperative  without  the  retractile 
spring.  If  such  were  the  fact,  it  would  be  an 
excelknt  reason  for  discontinuing  the  use  of 
tbe  torsional  sprint,  and  therebv  avoiding 
beyond  all  question  the  char^  of  infringing  tbe 
patent.  But,  notwithstanding  tbe  testimony 
of  Mr.  Haskins,  that  he  found  the  best  results 
to  be  obtained  when  the  torsional  spring  was 
simply  passive,  allowing  the  armature  to  lie 
with  Its  own  weight  upon  the  magnet,  depend- 
ing wholly  uponlhe  retractile  spiral  spring  un- 
derneatl>  to  produce  the  upward  movement, 
the  fact  seems  to  be  that  the  defendant*s 
sounder  will  operate  about  as  satisfactorily  if 
oulv  the  torsional  spring  is  used.  And  even 
t  if  the  defendant  does  use  the  retractile  spring 

in  aid  of  the  torsional  spring,  it  could  not 
thereby  escape  the  charge  of  infringement 
Tbe  object  of  the  torsional  spring  is  not  only  to 
do  away  with  the  necessity  of  a  rctractUe 
spring,  but  to  substitute  for  the  ordinair  pivotal 
bearings  the  torsional  support.  Giving  Has- 
kins' testimonv  its  full  weight,  it  still  remains 
uncontradicted  that  he  does  use  the  torsional 
spring  as  a  substitute  for  the  trunnions  or  pivots 
theretofore  used  to  support  the  lever. 

The  claim  that  defendant  does  not  use  the 
adjusting  screws  is  equally  without  foundation. 
tmtun  ^^^^>  ^^  suggestion  is  disposed  of  by  de- 
IVilBj  fendant's  own  expert,  who  testifies  to  finding 
adjusting  screws  having  a  relation  to  tbe 
sounder  similar  to  that  of  the  screws  H  H'  to 
the  lever  of  the  key  in  the  patent,  but  he  says 
that  in  the  sounder  they  did  not  appear  to  have 
any  effect  upon  the  retractile  force  applied  to 
the  lever.  It  is  evident,  on  examination,  that 
their  functions  are  practically  the  same  in  every 
particular. 

The  last  defense  of  want  of  utility  is  also 
fully  met  by  the  fact  that  Haskins,  an  employ^ 
of  tne  defendant,  after  the  commencement  of 
this  suit,  took  out  tbe  patent  for  a  telegraph 
sounder,  the  main  element  of  which  u  the 
torsional  spring  of  tbe  Edwards  patent,  and 
that  defendant,  upon  tbe  accounting,  stipulated 
that  a  decree  might  be  entered  for  a  royalty  of 
ten  cents  apiece,  on  eleven  hundred  sounders 
made  and  sold  by  the  defendant  embodying 
the  Edwards  invention.  Under  such  circum- 
stances, it  does  not  lie  in  the  mouth  of  the  de- 
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fendant  to  claim  that  the  invention  Is  useless. 
Walker  on  Pats.  §  85;  Lehnbeut^  ▼.  BoUhaus, 
105  XJ.  S.  94  [26:989];  Morgan  ▼.  Seawurd,  1 
Webs.  Pat  Cas.  170. 
The  decree  qf  ih/e  eouri  below  it  infflrmed. 


ANTHONY  F.  SEEBERGER,  Ck>llector»  Pff- 

in  Err., 

JOHN  y.  FAR  WELL  BT  ▲!., 

(See  8.  C.  Beporter^  ed.  60S-4ni.) 

Ouitome  Act  of  188S^good$  eompoeed  in  pari 
of  wool,  duty  on, 

1.  The  Oustoms  Act  of  1888  havlnir  provided  for  a 
lower  rate  of  duty  on  goods  compoeed  partly  of 
wool«  manufactnreiB  have  the  right  to  manufao- 
ture  ffoods  with  a  small  percentage  of  cotton,  for 
the  purpose  of  making  them  dutiable  at  the  lower 
rate.' 

2.  Under  the  Customs  Act  of  1888,  goodsmadeof  M 
per  cent  in  bulk  of  wool  and  6  per  cent  in  bulk  of 
cotton  come  within  the  description  of  goods  com- 
posed in  part  of  wool,  and  are  dutiaUe  only  as 
suoh« 

[No.  1441.] 
Argued  March  80,  SI,  1891,    Decided  April  IS, 

1891. 

P\  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois 
to  review  a  Judgment  for  plaintiffs  for  an  ex- 
cess of  duties  paid  under  protest  on  imported 
goods.    Affirmed, 

The  facts  are  stated  In  the  opinion. 

iff.  Wm.  H.  Tail.  BoUdtor^Qen,,  for  plain- 
tiff in  error. 

Mr,  IPerey  L.  ShuiiiaA  for  defendants  in 
error. 

Mr,  Juetice  Blsktehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em  District  of  Illinois,  in  August,  1888,  by 
John  y.  Farwell  and  others,  copartners  as 
JohnV.  Farwell  &  Co.,  against  Anthony  F. 
Seeberger,  Collector  of  Customs  for  the  Port 
and  Dtetrict  of  Chicago,  to  recover  an  alleged 
excess  of  duties,  paid  under  protest,  in  that 
month,  on  a  quantity  of  Imported  women's 
and  children's  dress  goods,  which  were  dutiable 
under  the  provision  of  Schedule  E  of  section 
2502  of  the  Reyised  Statutes,  as  enacted  by 
section  0  of  the  Act  of  March  8, 1888,  chap.  121, 
which  provided  for  the  following  rales  oi  duty 
on  the  following  articles,  after  July  1,  1888 
(23  Stat  509):  "Women's  and  children's  dress 
goods,  coat  linings,  Italian  cloths  and  goods 
of  like  description,  composed  in  part  of  wool, 
worsted,  the  hair  of  the  alpaca,  goat  or  other 
animals,  valued  at  not  exceeding  twenty  cents 
per  square  yard,  five  cents  per  square  yard, 
and.  in  addition  thereto,  thirty-five  per  centum 
ad  valorem;  valued  at  above  twenty  cents  per 
square  yard,  seven  cents   per  square  yard» 


Notm.—Ab  to  Uen  of  UntUd  Statee  for  duUeB^ 
note  to  United  States  ▼.  880  Ohests  of  Tea,  8:708. 

A»  to  aetton  to  recover  hatk  duties  paid  vnderpro' 
test;  protests  how  made,  and  Us  sgect^'-^no  note  to 
Greely  v.  Thompson,  yZiBVlm 
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and  for^  per  oentnm  ad  valorem;  if  com- 
poeed  wholly  of  wool,  worsted,  the  bair  of 
the  alpaca,  goal  or  other  aDimals,  or  of  a 
mixtare  of  them,  nine  cents  per  square  yard 
and  f ortT  per  centum  ad  valorem;  but  all  such 
goods  with  selvedges  made  wholly  or  in  part 
of  other  materials,  or  with  threads  of  other 
materials  introduced  for  the  parpoee  of  chang- 
ing the  dassiflcation,  shall  be  dutiable  at  nine 
cents  per  square  yard  and  forty  per  centum  ad 
valorem:  Iravided,  That  aU  such  goods  weigh 
ing  over  four  ounces  per  square  yard  shall  pay 
a  duty  of  thirty-flye  cenU  per  poiHid  and  forty 
per  centum  ad  valorem," 

The  case  was  tried  hj  the  court  without  a 
Jurv.  It  found  the  issues  for  the  plaintiffs, 
ana  assessed  their  damages  at  $8,266.66;  and  a 
judgment  was  entered  in  their  favor  for  that 
amount,  with  $28.16  costs,  to  review  which 
[610       ^^  defendant  has  brought  a  writ  of  error. 

The  opinion  of  the  court  is  reported  in  40 
Fed.  Rep.  629,  and  it  m^de  a  special  finding  of 
facts,  to  the  effect  that  the  goods  in  question 
were  composed  of  wool  and  cotton,  were  val- 
ued at  less  than  80  cents  per  square  yard, 
and  weighed  less  than  four  ounces  to  the 
square  yard;  that  thedefendant  assessed  a  duty 
upon  them  at  9  cents  per  square  yard  and  40 
per  centum  ad  valorem;  that  the  plaintiffs 
paid  the  duties  under  protest,  for  the  purpose 
of  obtaining  possession  of  the  goods,  ana  in 
due  time  protested  to  the  Collector  against  the 
exaction,  and  seasonably  appealed  to  the  Sec- 
retary of  the  Treasury,  who  sustained  the  de- 
cision of  the  Ck)nector,  and  the  suit  was  brought 
in  due  time:  and  that  in  the  protest  the  plfin- 
tiffs  claimed  that  the  goods  snould  have  been 
assessed  at  a  duty  of  6  cents  per  square  yard 
and  85  per  centum  ad  valorem.  The  court  also 
found  that  the  goods  were  compoeed  of  wool 
and  cotton,  the  cotton  being  amied  hi  wiib 
,  the  wool  from  which  the  yam  composing  the 
warp  of  the  goods  was  spun,  there  being  about 
8  per  cent  of  cotton  mixed  with  the  wool,  so  that 
the  goods  were  composed  of  about  94  per  cent 
in  quantity  of  wool  and  6  per  cent  in  quantity 
of  cotton;  that  the  cotton  was  mixed  with  the 
wool  from  which  the  yam  composing  the  warp 
of  tbf)  goods  was  spun,  for  the  purpose  of  se- 
ctiring  the  classification  of  the  goods  under  the 
clause  before  quoted,  so  that  Uiey  would  be 
dutiable  at  6  cents  per  square  yard  and  86  per 
centum  ad  valorem:  that  the  ordinary  examiner 
of  the  goods  would  not  detect  the  cotton  with- 
out careful  examination;  that  the  goods  had 
no  selvedges  of  different  material  from  the 
body  of  them,  and  there  were  no  threads  or 
yams  made  wholly  of  cotton  or  other  material 
than  wool;  and  that  it  cost  slightly  more  to 
manufacture  the  goods  with  such  mixture  than 
it  would  to  make  them  all  of  wool.  The  court 
therefore  found  that  the  goods  were  composed 
in  part  of  wool  and  part  of  cotton,  weighing 
less  than  4  ounces  to  the  square  yard  and  val- 
ued  at  not  exceeding  20  centa  per  square  yard. 

The  court,  in  its  opinion,  said  that  tlie  Col- 
lector, in  classifying  the  goods,  evidently  as- 
iumod  that  the  purpose  of  mixing  the  cotton 
[•11]  with  the  wool  was  to  secure  a  low  classifica- 
tion, and  anumed  also  that  so  small  a  quantity 
of  cotton  would  not  materially  change  the 
character  of  the  goods,  as  iherchandise,  when 
offered  for  sale  to  consumers,  and  therefore 

2M 


looked  upon  the  contention  of  the  plaintiff  for 
a  lower  classification  as  an  attempt  to  defraud 
the  revenue,  and  accordingly  imposed  the 
higher  dutv;  that;  Congress  having  made 
special  provision  for  a  lower  rate  of  duty  upon 
goods  when  composed  in  part  of  wool,  with- 
out naming  how  much  of  other  material  should 
enter  into  their  composition  in  order  to  secure 
such  lower  rate  of  duty,  the  court  was  of 
opinion  that  manufacturers  and  importers  had 
the  right  to  adjust  themselves  to  the  foregoing 
clause  of  the  tariff,  and  to  manufacture  the 
goods  with  only  a  small  percentage  of  cotton, 
for  the  purpose  of  making  them  dutiable  at  the 
lower  rate;  that,  although  the  goods  in  quet- 
tion  contained  so  small  an  amount  of  cotton 
that  the  ordinary  dealer  in  them  and  Uie  ordi- 
nary examiner  would  not  detect  the  cotton 
without  a  dose  and  careful  examination,  that 
did  not  change  the  legal  right  of  the  plaintiffa 
to  bring  their  goods  within  the  operation  of 
the  clause  involved,  by  the  admixture  of  even 
a  small  percentage  of  cotton,  if  they  could  do 
so;  and  that  goods  made  of  94  per  cent  in  bulk 
of  wool  and  o  per  cent  in  bulk  of  cotton  fairly 
came  within  the  description  of  goods  composed 
in^rt  of  wool. 

We  concur  in  this  view,  and  the  Judgment 
ieqfflrmed. 


Mr,  Juiiiee  Grmy  and  Mr,  Jmtiee  Broi 
dissented  for  the  reasons  stated  in  their  opinion 
in  Magone  v.  iMckemeyer^  poet,  p.  899. 


DANIEL  MAQONE,  Collector  of  the  Post 
OF  Nbw  Tork,  Pff,  in  Err,, 

V, 

EDWARD  LUCEEMSYER  sr  al. 

(Bee  8. 0.  Beporter*s  ed.  OS-^IA.) 

Ouitome  Act  ef  188S~-good9  enmpoeed  in  pari 
qf  wool— device  to  eeeape  duiy—aU'^Boolgoodi, 

1.  Goods,  almost  whoUj  of  wool,  with  onl j  from 
two  to  flvo  per  cent  of  ootton,  not  dlstinvulib- 
able  in  appearanoe  from  goods  wholly  of  wool, 
the  ootton  In  them  helng  onlj  disoovenUde  by 
ohemloal  analysis,  are  goods  composed  in  part  of 
wool,  within  the  Customs  Aot  of  1088. 

a.  Persons  are  not  prohlhiced  from  so  manufaetur» 
tnff  goods  as  to  oonform  to  a  lower  rather  than  a 
hlirber  exaction  of  the  tarllT,  although  they  adopt 
a  technical  device  on  purpose  to  escape  the  higfaer 
rate. 

8.  Where  goods  oonulo  a  small  percentage  of  cot- 
ton, evidenoe  that  they  are  liouffht  and  sold  as 
ah-wool  goods  Is  not  admissible  to  enhance  the 
duty  on  them. 

[No.  880.] 

Anmed  Mareh  SO,  SI.  1891,    Decided  ApHX  IS, 

1891, 

r\  ERROR  to  the   Circuit  Court  of   the 
United  States  for  the  Southern  District  of 
New  York  to  review  a  judgment  for  plaintifls 


Kora.—^  to  ¥mef  Ufittad  SUOMfor  dMm,mm 
fiou  to  United  States  V.  8B0  Chests  of  Tsa, «:  IttL 

Am  to  oetton  to  recover  boeXc  dirties  pold 
proteet:  proteet^  how  made,  aeid  Uetgeet^- 
to  Ckeely  v.  Thompson,  IftBtfr. 

It9  U.S. 


Magonb  t.  Lucsbmxtmb. 
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of  dutleB  paid  under  protest  on 
inpofted.    AJfinned, 
Tkt  ficti  are  stated  in  the  opinion. 
Mf.  Wai.   H.   TafU   aoUeitor-Oen.,   for 
|lilBliff  in  cfror. 
Mf,  Fraaelf  Lynde  Stetson  for  defend- 


Mr.  Jfuikt  Blatehford  delivered  the  opin- 
iMof  tbe court: 

TUi  case  involvea  the  same  qaestion  as  that 
■Msted  in  No.  1441  {Betiberger  ▼.  FarwU 
^Bli.  p.  897]),  Jnst  decided. 

b  li  sn  action  brought  by  Edward  Lncke- 
B^er  and  others,  composing  the  firm  of  Lucke- 
■mr,  Bdiefer  i  Co.,  against  Daniel  Magone, 
fljwtor  of  Cuatoms  of  the  Port  of  New  York, 
h  tks  sopreme  court  of  tbe  State  of  New 
York,  and  removed  by  the  defendant  into  the 
Obcnit  Coort  of  the  United  States  for  tbe 
Isclhcni  District  of  New  York,  to  recoTer  an 
A|pd  esoess  of  duties,  paid  under  protest,  in 
DSMDher,  1887,  on  like  goods  with  those  in- 
Khed  in  Na  1441.  It  was  tried  by  a  Jury, 
■Hdi  found  a  verdict  for  tbe  plaintiffs,  on 
viriA  they  had  a  Judgment,  including  costs, 
fv  (89183.  Tbe  defendant  sued  out  a  writ 
ffsner. 

ne  percentage  of  cotton  in  the  goods  varied 
feoBi  \M  to  4.47.  Tbe  cotton  was  introduced 
iMotbe  warpof  the  fabric  prior  to  tbe  spin- 
s' process.  Tbe  filling  was  entirely  of  wool. 
Tke  warp  consisted  of  woolen  and  cotton  fibres 
Misd  txwetber,  but  no  separate,  single,  dis* 
liKt.  continuous  thread  of  cotton  ezist^  tbere- 
feL  Tbe  selvedges  of  tbe  goods  were  formed 
ftwD  the  warp  thieads,drawn  together  in  a  dent, 
'ad  were  composed  of  wool  and  cotton  in  tbe 
MMcombinaUon  and  extent  as  tbe  warp.  In 
•niesnuice,  texture,  quality  and  use,  tbe  goods 
«cn  indistinguishable  from  women's  dress 
foods  eompowd  wholly  of  wool,  and  tbe  cot- 
la  in  than  could  be  discovered  only  by 
ihniieal  analysis.  The  original  purpose  of 
Itaducing  the  cotton  into  the  warp  was  to 
4m^  tbe  daasification  of  tbe  goods.  A  re- 
PKtof  tbe  case  is  found  in  88  Fed.  Rep.  80. 

The  defendant  moved  that  a  verdict  be  di- 
MM  for  him,  on  the  ground  that  tbe  selvedg- 
■of  the  goods  were  made  wholly  or  in  part 
of  other  materiala  than  wool,  introduced  for 
iMDoipoeeof  changing  tbe  classification ;  and 
Mtte further  ground  that  threads  of  other 
wMils  were  introduced  into  tbe  goods  for 
Aipopose  of  chan^og  tbe  classification,  tbe 

Swing  a  compound  thread  composed  of 
and  cotton;  and  on  the  further  ground 
tatkegooda  were  substantially  compost  of 
Hel,  tbe  cotton  being  an  insignificant  paxt  of 
tea  snd  not  sufficient  to  take  tbem  out  of  tbe 
dMof  dress  goods  composed  wholly  of  wool. 
dMhbfe  under  Schedule  K  at  9  cents  per  square 
ludsnd  40  per  centum  ad  valorem.  These 
inval  motions  were  denied  by  the  court,  and 
At  defendant  excepted  to  each  denial. 

IW  court  instructed  tbe  Jury,  that  a  mized- 
Mferial  thread,  of  which  tbe  principal  part 
Ma  wool,  was  not  a  thread  of  other  material, 
tbe  meaning  of  the  Statute,  to  which 
the  defendant  excepted.  It  sub- 
to  the  Jury  the  question  whether  threads 
PelkBr  matorialB  bad  been  introduced  for  tbe 
■poie  of   dianging  the   classification.     It 


further  instructed  the  lury  to  inquire  whether 
there  had  been  introduced  into  the  goods 
threads  of  material  other  than  wool  or  worsted, 
"that  is,  thread  or  threads  of  other  material,  not 
composition  or  compound  thread  composed  of 
wool  and  other  materials,  but  a  thread  standing 
by  itself,  of  material  other  than  wool."  To  tbS 
instruction  tbe  defendant  excepted.  It  further 
instructed  tbe  Jury  that  the  plaintiffs  were  not 
prohibited  from  so  manufacturing  goods  as  to 
conform  to  a  lower  rather  than  a  higher  exac- 
tion of  the  tariff ;  and  that  though  tney  might 
have  adopted  a  very  technical  device  to  escape 
tbe  higher  rate,  the  question  presented  by  the 
case  was  only  whether  their  goods  were  em- 
braced within  tbe  higher  rate,  and  not  whether 
they  bad  evaded  the  law.  To  this  instruction 
the  defendant  excepted. 

The  defendant  requested  tbe  court  to  cbarice 
the  Jury  that,  if  they  found  that  tbe  selvedges 
of  tbe  ^oods  were  made  wholly  or  in  part  of 
cotton,  introduced  for  tbe  purpose  of  changing 
the  classification,  there  should  be  a  verdict  for 
tbe  defendant.  Tbe  court  refused  so  to  charge, 
and  tbe  defendant  excepted.  He  further  re- 
quested the  court  to  charge  that,  if  the  Jury 
found  that  tbe  goods  were  women's  dress  goods 
substantially  composed  of  wool,  and  known  in 
trade  and  commerce  as  all-wool  fabrics,  tbe  de- 
fendant was  entitled  to  a  verdict.  The  court 
refused  so  to  charge,  and  tbe  defendant  ex- 
cepted. He  also  requested  tbe  court  to  charge 
that,  if  tbe  iury  found  that  the  quantity  of 
cotton  introduced  into  the  goods  was  so  insig- 
nificant as  not  to  alter  the  character  of  tbe 
goods  and  remove  tbem  from  tbe  category  of 
all-wool  dress  goods,  as  known  in  trade  and 
commerce,  tbe  defendant  was  entitled  to  a  ver- 
dict Tbe  court  refused  so  to  charge,  and  the 
defendant  excepted. 

The  views  announced  by  us  in  deciding  No. 
1441  control  tbe  present  case. 

It  is  assigned  for  error,  that  the  court  sus- 
tained tbe  objection  to  a  question  put  by  tbe 
.defendant  to  a  witness,  as  to  whether  tbe  goods 
in  question  were  bou^t  and  sold  in  this  country 
as  all-wool  goods.  Tbe  objection  was  made 
on  the  ground  that  the  question  was  irrelevant. 
We  think  that  the  question  was  properly  ex- 
cluded. 

Judgment  affirmed. 

J/r.  JiM^t^  Brown,  with  whomiifr.  Ji^Hce 
Gray  concurred,  dissenting: 

Mr.  Justice  Gray  and  myself  are  unable  to 
concur  in  tbe  opinion  of  the  court  in  this  case. 
The  facts  are  substantially  as  follows:  By  the 
Tariff  Act  of  1888  woolen  dress  goods  were 
taxed  as  follows:  If  composed  in  part  of 
wool,  worsted,  etc.,  and  valued  at  not  exceed- 
ing 20  cents  per  square  yard,  5  cents  per  yard 
and  85  per  cent  ad  valorem.  If  composed 
wholly  of  wool,  worsted,  etc.,  or  of  a  mixture 
of  tbem,  0  cents  pci*  yard  and  40  per  cent  ad 
valorem.  But  all  such  goods  (1)  with  ielvedget 
made  wholly  or  in  part  of  other  materials,  or 
(2)  with  threads  of  other  materials  introduced 
for  tbe  purpose  of  changing  tbe  classification, 
shall  be  dutiable  at  tbe  higher  rate  of  all-wool 
goods. 

It  was  conceded  that  in  appearance,  texture, 
quality  and  use  the  goods  in  question  were  in- 
aistinguishable  from  women's  dress  goods  com- 
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pofled  wbollF  of  wool,  tbat  the  cotton  in  the 
goods  coula  be  discovered  o«ly  by  chemical 
analysis  and  tbat  the  original  purpose  of  intro- 
ducing cotton  in  the  warp  was  to  change  the 
classification.  It  is  conceded  that  if  threads 
entirely  of  cotton  bad  been  introduced  iato  the 
goods  for  the  purpose  of  changing  the  classifi- 
cation, they  would  be  dutiable  as  all-woolen 
goods;  but  in  this  case  threads  had  been  intro- 
duced composed  partly  of  cotton  and  partly  of 
woolt  and  the  opinion  of  the  court  finds  that 
these  are  not  threads  of  ''other  materials,"  al- 
though the  amount  of  cotton  in  the  fabric  is 
less  than  if  these  threads  were  entirely  com- 
posed of  cotton,  and  hence  tbat  they  are  duti- 
able as  mixed  goods.  It  would  seem  to  follow 
from  this  that  if  they  are  not  threads  of  "other 
materials"  they  must  be  threads  of  wool,  which 
certainly  would  make  them  all-woolen  goods. 

Assuming,  however,  that  these  introduc«l 
threads  are  half  cotton  and  half  wool,  and  that 
the  amount  of  wool  in  the  entire  fabric  is  96 
per  cent,  the  consequences  are  these:  If  the 
goods  contain  92  per  cent  of  wool,  a  thread 
wholly  of  cotton  being  introduced  to  change 
the  classification,  they  are  dutiable  as  all-wool 
goods;  but  if  the  fabric  contains  96  per  cent  of 
wool,  by  reason  of  the  introduced  thread  being 
comjiosed  partly  of  wool  and  partly  of  cotton, 
they  are  dutiable  as  mixed  goods.  'It  seems  to 
us  that  no  such  conclusion  should  be  possible, 
but  that  the  intention  of  Congress  was  that  no 
one  should  be  permitted  to  evade  the  classifica- 
tion of  all-wool  goods  by  the  introduction  of  an 
inappreciable  amount  of  other  material,  which 
thould  not  as  a  matter  of  fact  change  its  char- 
acter as  an  all-wool  fabric. 

We  think  that  the  thread  composed  partly  of 
wool  and  partly  of  cotton  is  a  thread  of  "other 
materials"  within  the  meaning  of  the  Act. 
Oonmss  having  enacted  that  duties  on  all- 
wool  goods  should  not  be  evaded  bv  the  intro- 
duction of  a  cotton  thread,  we  can  hardly  con- 
ceive It  possible  that  they  intended  to  per- 
mit an  evasion  by  the  introduction  of  a  thread 
partly  of  wool  and  partly  of  cotton,  nuiking 
the  fabric  nearer  an  all-wool  fabric  than  if  the 
thread  bad  been  composed  wholly  of  cotton. 


\  in  Err.g 


J.  W.  DAVIS, 

STATE  OF  TBXAB. 

(See  8.  CL  Bepoiter^  ed.  SSl-aBTJ 

Federal  question—  Texae  Pmal  Cod^-^euffleieney 
€findutment-<ontinuane€€f  trial  in  erimi' 
not  eaee^Fyth  and  Bixth  Amendments-^ 
error  in  charge  tojurif-^retiew  qf  etate  Judg- 
ment. ^ 

I.  Whether  the  Penal  Code  of  TexBB  is  valid,  in 
the  mode  and  matter  of  its  enactment,  is  not  a 
federal  qaeetton. 


2.  Whether  an  Indictment  is  sufficient  under  the 
Oonstftution  and  laws  of  a  State  is  not  a  federal 
question* 

8l  Whether  a  continuance  of  the  trial  tii  a  crlmi- 
nal  case  should  be  granted  Is  a  matter  for  the 
state  coiu*t8  to  decide,  and  their  action  presents 
no  federal  question. 

4.  The  Fifth  and  Sixth  Amendments  of  the  Con- 
stitution of  the  United  States  are  restrictive  of 
the  powers  of  the  federal  government  and  not 
restraints  upon  the  States. 

ft.  A  substantial  error  in  the  charge  to  the  jury  Id 
a  crlmluai  case  in  a  state  court  does  not  deprive 
the  prisoner  of  the  equal  protection  of  the  law» 
or  of  due  process  or  atsridge  his  immunities,  with- 
in the  Fourteenth  Amendment  of  the  United 
States  Constitution. 

6.  This  court  cannot  review  the  Judgment  of  a 
state  court  in  the  absence  of  a  federal  questioD 
giving  it  jurisdiction. 

[No.  1(  08.] 
Submitted  March  30, 1891.    Decided  AprU  IS, 

1891. 

IN  £RHOR  to  the  Court  of  Appeals  of  tho 
State  of  Texas  to  review  a  Judgment  of  that 
court  affirming  the  Judgment  of  the  District 
Court  of  Tarrant  County  inflicting  the  punish- 
ment of  death  for  muraer  upon  the  plaintiflT 
in  error  after  trisl  and  conviction  in  that  court. 

On  moUons  to  dismiss  orafikm.    Dumieeed. 

The  facts  are  stated  in  the  opinion. 

Mesare,  C.  A.  Culberson,  Henry  It.. 
Funnan  and  Charles  H.  Armes,  for  de- 
fendant  in  error,  in  support  of  motions: 

United  States  courts  are  courts  of  limited 
Jurisdiction;  their  jurisdiction  must  beafflrma- 
lively  diown. 

Ex  parte  Smith,  94  U.  S.  456  (24:166);  Scott 
V.  Sandford,  60  U.  S.  19  How.  402  (16.-699); 
De  Saueeure  y.  GaiOard,  127  U.  S.  284  (82:182). 

The  sufficiency  of  an  indictment  under  the- 
Constitution  and  laws  of  a  State  is  not  a  fed- 
eral question. 

Hurtado  v.  Califomia,  110  U.  S.  616  (28t 
282);  Baldwin  v.  Kaneae,  129  U.  S.  62  nil:640); 
Twitehett  v.  Bmneylvania,  74  XJ.  S.  7  WalL 
821  (19:228);  CaldweU  v.  Temae,  187  XJ.  8.  69^ 
(84:816). 

The  question  as  to  whether  the  Constitu- 
tion or  statutes  of  a  State  were  complied  with 
or  not  in  proceedings  on  trial  is  not  a  federal 
question. 

Fox  y.  Ohio,  46  0.  a  6  How.  410  (12^218); 
Carpenter  v.  Penneylvania,  58  U.  S.  17  How. 
462(15:128). 

The  prohibitions  contained  in  the  Coostltu* 
tion  of  the  United  States  are  not  limitations 
upon  the  state  governments,  in  reference  to 
their  own  citizens. 

Spiee  V.  lUinaie,  128  U.  S.  166  (81:86);  Naeh- 
ifiUe,  a  d  St.  L.B.  Co.  v.  Alabama,  128  U. 

5.  96  (82:852). 

United  States  courts  have  no  Jurisdictioii  to 
annul,  revise  or  change  the  decree  of  a  stats 


NoTS.— ^toiofkititdiieproeflM  af  tow,  see  tiots 
to  PeaiBon  v.  Yewdall«  24:485. 

AB  to  Fiftunlh  AmtndfMinl  to  Uhttsd  States  Oofi> 
tftltulion^  iU  wnMbruMon  amd  i§€(t,  see  tioto  to 
United  States  y.  Beeae,  28:668. 

Aeto  /MTlsfUcMon  In  the  Ufi4tad  fitntst  fiiiprems 
CamU  loMars  fedenA  guestloa  orlMS,  or  loMars  am 
tfr jum  In  qntMm  MbiUu,  Urtal^  or  OonilitiiMofi, 
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see  notet  to  ICartin  y.  Hunter,  ism\  Mattfaews  ▼• 
Zane,  2.-664;  Williams  v.  Norris,  6c671. 

Am  to  jwiadiUioncf  UnUod  SUOm  Supreme  Comi 
to  dedare  etaJU  law  void  a»  in  eon^Net  wUh  Staie 
OontMUUon;  to  reeiss  deereee  cf  ttate  eomU  a»  to 
oontitfutMon  of  state  2aii)e,-aee  fioCst  to  Hart  v. 
Lamphire.  7HI79;  Oommeroial  Bank  of  qndnnstt  y. 
BncMngham.  12dS>. 
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eovrt  baviBg  control  of  the  parties  and  subject 
atttcr. 

BandaU  y.  Emoard,  67  U.  S.  2  Black,  589 
a7371). 

A  federal  qiiestioD  not  raised  and  decided  at 
tbe  tiki  of  a  cause  io  the  state  court  will  not 
be  csoDsidered. 

Clark  T.  Penmytnania,  128  U.  S.  897  (82: 
487);  CkappeU  v.  Bradshaw,  Id.  182  (869); 
Bnob  ▼.  Musauri,  124  U.  S.  894  (81:454); 
Fnuk  T.  Bopkiru,  Id.  524  (586);  San  Fran- 
tu»7.ItieU,  138  U.  8.  65  (88:570);  Simmer- 
man  t.  Ifebraska,  116  U.  8.  54  (29:585);  Beatty 
T.  BiiUm,  185  U.  S.  244  (84:124). 

JVeitrt.  S.  F.  Phillips  and  F.  D.  McKen- 
Mgr.for  plaintiff  in  error,  in  opposition: 

lo  tkiiton  T.  Utah,  180  U.  8.  »8  (82:870),  an 
ODJAioD,  not  80  evidently  a  violation  oi  the 
trial  rirbts  of  persons  charged  with  murder, 
bat  nevertheless  falling  under  like  reason  with 
tbe  present,  was  held  by  this  court  to  be  error. 

The  conclusion  in  Sfuriado*s  Case,  110  U.  S. 
(16(28:282),  leaves  that  class  of  questions  to 
vhicb  tbe  present  belongs,  matters  of  federal 
bierest  at  least  in  all  States  whereupon  funda- 

ital  principles  a  jury  is  the  principal  instru- 

It  of  justice  in  matters  of  crime. 


Mr.  Chief  Jiutiee  Fnller  delivered   the 
opinion  of  the  court : 

Plaintiff  in  error  was  indicted  by  the  grand 
farj  of  Tarrant  County,  Texas,  for  that,  in 
ttatcoanty,  on  July  6,  A.  D.  1889,  he,  ''with 
fbneandanns,  did,  unlawfully  and  with  his 
vpieis malice  aforethought,  kill  and  murder 
caeB.  C.  Evans  with  a  pistol,  contrary  to 
Utt  form  of  the  statute  in  such  cases  made 
ad  provided  and  against  the  peace  and  dig- 
it^ of  tbe  8tate, "  and,  having  oeen  arraign^ 
•M  pleaded  not  guilty,  was  tried,  found 
I  1^1^  of  murder  in  the  first  degree,  his  pun- 
I  Mttot  fixed  by  the  iury  at  death,  and  judg- 
■ent  rendered  accordingly.  Two  successive 
■otioiia  for  a  new  trial,  setting  up  twenty- 
■iae  alleged  grounds  tJierefor,  were  made, 
OMideraT  and  overruled.  An  appeal  was 
toeapon  prosecuted  to  the  Court  of  Appeals 
if  the  State  of  Texas,  and  thirty -six  errors 
Miigned.  The  court  of  appeals  affirmed  the 
Judgment,  and  application  for  a  rehearing 
VII  Bade,  heard  and  denied.  The  opinions 
^pQii  the  original  and  second  hearings  were 
wifered  by  Judffe  Hurt  and  are  both  sent  up 

■  parte  of  the  record. 

Onring  the  trial,  in  the  motions  for  a  new 
I  Wtl,  in  the  assignment  of  errors  in  the  court 
ifijipeala  and  in  the  application  for  a  re- 
■Mroig,  no  suggestion  of  a  federal  question 
Mude;  nor  was  any  right,  title,  privi- 
kp  or  immunity  under  the  Constitution  or 
■7  treaty  or  statute  of  the  United  States 
9Klally  set  up  or  cWmed  by  the  plaintiff 

■  ttrar.  Notwithstanding,  a  writ  of  error 
tea  this  court  was  allowed  by  the  presid- 
es judge  of  the  court  of  appeals,  and  tbe 
Koid  was  filed  here  January  22,  1891.  The 
tm  now  comes  before  us  on  a  motion  to  dis- 
■fai  or  affirm. 

SiveB  errors  are  assigned.  The  first,  sec- 
gd  aad  third  question  the  validity  of  the 
rail  Code  of  the  State  of  Texas,  in  the 
■rttier  of  this  enactment,  and  insist  that  the 
Men!  Constitation  was  violated  by  these 

]itiL& 


proceedings  taken  thereunder.  We  have  al- 
ready disposed  of  this  objection  in  Duncan 
V.  McCall,  ante^  p.  219.  The  fourth  error 
assails  the  indictment,  and  is  covered  by  our 
decision  in  Caldwell  v.  Texas,  187  U.  S.  692 
[84 :  8161.  The  fifth  error  relates  to  the  ac- 
tion of  the  trial  court  in  refusing  a  contin- 
uance, and  the  sixth,  to  the  action  of  that 
court  in  respect  to  that  refusal,  upon  the 
motion  for  a  new  trial.  Under  article  660  of 
the  Code  of  Criminal  Procedure  of  the  State 
of  Texas  the  application  for  continuance  is 
addressed  to  the  sound  discretion  of  the  trial 
court,  and  if  it  be  overruled  and  the  defend- 
ant convicted,  it  is  provided  "if  it  appear 
upon  the  trial  that  the  evidence  of  the  wit- 
ness or  witnesses,  named  in  the  application, 
was  of  a  material  character,  and  that  the  facts 
set  forth  in  said  application  were  probably 
true,  a  new  trial  should  be  granted,  and  the 
cause  continued  for  the  term,  or  postponed  to 
a  future  day  of  the  same  term.*^  Willson's 
Crim.  Tex.  Stats,  pt.  II.  p.  154.  It  was  for 
the  court  of  appeals  to  aetermine  whether 
the  discretionary  power  of  the  trial  court  had 
been  so  abused  as  to  amount  to  error,  and 
whether  its  reconsideration,  upon  the  motion 
for  a  new  trial,  of  the  refusal  to  continue, 
called  for  revision.  Sections  2169,  2171, 
2186  and  2187,  pt.  II.,  of  Willson's  Criminal 
Texas  Statutes,  give  a  large  number  of  cases 
upon  the  subject.  The  matter  was  for  the 
state  courts  to  decide,  and  their  action  pre- 
sents no  federal  question.  The  Fifth  and 
Sixth  Amendments  of  the  Constitution  of  the 
United  States,  referred  to  by  counsel  in  the 
assignments  of  error,  are  restrictive  of  the 
powers  of  the  federal  government  and  not  re- 
straints upon  the  States,  and  in  the  Statute 
and  its  administration  we  find  no  denial  of 
due  process  of  law  or  of  a  right  secured  to 
plaintiff  in  error  by  that  instrument.  Cald- 
well  V.  Texas,  supra;  Leeper  v.  Texas,  ante,  p. 
225.  The  seventh  error  is  to  the  effect  that 
as  the  Penal  Code  of  Texas  (art.  607)  pro- 
vided ''if  the  jury  shall  find  any  person 
guilty  of  murder  they  shall  also  find  by 
their  verdict  whether  it  is  of  the  first  or  sec- 
ond degree,  and  if  any  person  shall  plead 
guilty  to  an  indictment  for  murder,  a  jury 
shall  be  summoned  to  find  of  what  degree  of 
murder  he  is  guilty ;"  and  the  Code  of  Crim- 
inal Procedure  (art.  676) ,  that  **  the  jury  are 
the  exclusive  judges  of  the  facts  in  the  case, 
but  not  of  the  law  in  any  case  They  are 
bound  to  receive  the  law  from  the  court  and 
be  governed  thereby ;"  and  as  in  this  instance 
the  trial  judge  read  a  charge  to  the  jury 
which  did  not  treat  of  murder  in  the  second 
deme,  a  new  law  was  thereby  promulgated 
ana  enforced  in  violation  of  the  Constitution 
of  the  United  States  prohibiting  the  making 
or  enforcing  of  any  ex  post  facto  law,  and  in- 
hibiting any  State  from  denying  the  equal 
protection  of  the  laws ;  and  it  is  suggested  in 
argument  that  due  process  was  also  denied. 

Articles  677,  678,  679,  680,  681,  682,  688 
and  684  of  the  Code  of  Criminal  Procedure 
(Willson's  Cr.  Tex.  Stats,  pt.  II.  p.  192)  pro- 
vide that  the  trial  judge  shall  deliver  to  the 
jury  a  written  charge  setting  forth  the  law 
applicable  to  the  case  distinctlv,  but  not  ex- 
pressing any  opinion  as  to  the  weight  of 
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«Tldenoe,  nor  sainmiiig  ap  the  testimony; 
«nd  that  "this  charge  shall  be  given  in  all 
«a8es  of  felony,  whether  asked  or  not ;"  that 
M  is  beyond  the  province  of  the  judge  to 
•discuss  the  facts  or  use  argument,  but  it  is 
his  duty  to  state  the  law  of  the  case  plainly ; 
that  either  party  may  ask  written  instruc- 
tions, which  the  court  shal>  either  give  or 
refuse,  with  or  without  modification,  but  if 
modified,  it  shall  be  done  in  writing;  that 
the  general  charge,  as  well  as  the  instructions 

given  or  refusea  on  reouest,  shall  be  certified 
y  the  Judge  and  filed  among  the  papers  in 
the  case  and  constitute  part  of  the  record ; 
that  the  court  is  not  required  to  charge  in 
actions  for  misdemeanor,  except  upon  re- 
•quest,  and  when  requested  such  charges  shall 
be  given  or  refused,  with  or  without  modi- 
fication, as  are  asked  in  writing ;  that  no 
verbal  charge  shall  be  given  in  any  case 
whatever,  except  in  cases  of  misdemeanor, 
-and  then  only  by  consent  of  the  parties ;  that 
when  charges  are  asked,  the  Judge  shall  read 
to  the  jury  only  such  as  he  gives ;  that  the 
jury  may  take  with  them  in  their  retirement 
the  charges  of  the  court  after  the  same  have 
been  filea,  but  they  shall  not  be  permitted  to 
take  with  them  any  charge,  or  portion  of  a 
•charge,  which  has  been  asked  and  which  the 
•court  has  refused  to  give. 

Article  685  is  as  follows:  "Whenever  it 
appears  by  the  record  in  any  criminal  action, 
upon  appeal  of  the  defendant,  that  any  of 
the  requirements  of  the  eight  precedinfir  arti- 
cles have  been  disregiuraed,  the  Judnnent 
shall  be  reversed ;  prtmded,  the  error  is  ex- 
cepted to  at  the  time  of  the  trial."  The 
charge  of  the  court  in  this  case  was  given  in 
writini^,  as  required  by  the  Statute,  and  no 
exception  whatever  was  taken  to  it,  nor  anv 
additional  instructions  asked  by  the  plaintift 
in  error.  In  the  motion  for  a  new  trial  and 
before  tlie  court  of  appeals  the  question  was 
raised  that  the  court  &ould  have  instructed 
upon  the  law  of  murder  in  the  second  degree. 
By  article  777  of  the  Code  of  Criminal  Pro- 
cedure, one  of  the  causes  for  a  new  trial  in 
cases  of  felony  is  stated  thus:  ''Where  the 
court  has  misdirected  the  lury  as  to  the  law, 
or  has  conmiitted  any  other  material  error 
calculated  to  injure  tne  rights  of  the  defend- 
ant." Under  these  articles  and  similar  stat- 
utory provisions  previously  existing,  it  has 
been  held  repeatealy  by  the  Texas  courts  of 
last  resort  that,  however  immaterial  the  error 
may  be,  if  promptly  excepted  to  and  pre- 
sented by  a  proper  bill  of  exceptions  on 
appeal,  the  Statute  is  mandatory,  and  that 
the  conviction  must  be  set  aside  without  in- 
quiry as  to  the  effect  of  such  error  upon  the 
jury.  But  if  the  error  be  not  excepted  to  at 
the  proper  time,  and  is  first  presented  in  a 
motion  for  a  new  trial,  then  the  rule  is  that, 
if  under  all  the  circumstances,  as  exhibited  in 
the  record,  the  error  was  *^  calculated  to  injure 
the  rights  of  the  defendant,"  the  conviction 
will  be  set  aside,  but  otherwise  it  will  not 
be  disturbed.  BUhap  v.  State,  48  Tex.  890 ; 
Johnson  v.  State,  27  Tex.  768 ;  Elam  v.  State, 
16  Tex.  App.  84 ;  Blocker  v.  State,  27  Tex. 
App.  16,  48.  In  the  latter  case.  Judge  Will - 
son,  in  delivering  the  opinion  on  the  motion 
for  rehearing,  said  that  the  decisions  were 
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numerous  and  uniform  in  Texas  "that  when 
there  is  no  evidence  fnm  which,  by  any  pa- 
sible  legitimate  construction,  the  jniy  cmU 
conclude  that  the  homicide  was  mnider  ii 
the  second  degree,  the  court  may  properif 
decline  to  submit  to  the  Jury  the  israeiM 
law  of  murder  in  the  second  degree ;"  sad  ki 
cites  some  sixteen  decisions  in  sapportol  tti 
position. 

In  the  first  opinion  delivered  by  the  onbC 
of  appeals  in  the  case  at  bar  the  oomt  aid: 
''The  learned  Judge  submitted  the  qoeite 
of  self-defense,  but  did  not  salmdttothi 
jury  but  one  denee  of  murder,  vis.,  tbe  InL 
There  was  no  oDjection  to  the  charge  for  tUi 
omission,  nor  did  counsel  request  an  iutnO' 
tion  upon  the  second  degree.  We  htn  n* 
versed  a  trreat  number  oi  Judgmenti,  ia  iH 
manner  of  felony  cases,  for  this  omiaia, 
though  there  was  no  charge  rpqneited,  m 
objection  taken,  because  of  the  omiaioi  li 
charge  the  law  applicable  to  the  diftnit 
phases  of  the  case.  But,  in  the  abseaoe  d 
requested  charges  or  objection,  whst  is  thi 
rule?  We  are  discussing  tbe  matter  npoi 
the  hypothesis  that  murcfor  of  tiie  Moond  d^ 
gree  is  presented  by  some  evidence  ia  thi 
record.  The  rule  is  sUted  in  Biakop  v.  M^ 
48  Tex.  890,  to  be  that  if  the  charge  isflBt> 
neous  and  is  excepted  to  at  tiie  time,  ttl 
judgment  will  be  reversed;  bat,  thoujl 
erroneous,  if  not  excepted  to  or  proper  a- 
structions  requested,  the  Judinnent  rar  Ab 
error  may  or  may  not  be  reversed.  U  At 
omission  wss  a  material  error,  calcolatad  ll 
injure  the  riffhts  of  the  defendant,  thom|k 
the  error  is  called  to  the  attention  of  the  coal 
first  in  a  motion  for  new  trial,  tbe 
should  be  reversed;  but  in 
whether  the  error  is  material  and  cal< 
to  injure  the  rights  of  the  aoonsed,  ws  Mil 
look  to  the  whole  record  bearing  npoa  til 
subject.  What  was  the  nature  <»  tlw  tatt- 
mony  supporting  the  verdict?  Was  It  eoiafl 
and  overwhelming?  What  tiie  chararta  d 
the  testimony  presenting  the  phase  or  tlaai 
of  the  case  omitted  to  be  noticed  in  the  ckaii 
and  upon  which  omission  error  Is  asdgMll 
Was  it  at  all  reasonable?    Did  It  pnsesti 
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theory  which  a  reasonable  mind  coal 
tain,  or  was  it  supported  oj  such  te 
as  was  remotely  calculated  to  destroy 
State's  case?  when  considered  in  eonnectai 
with  the  other  testimony  in  the  case,  ai  laD 
as  the  charge  as  a  whole,  was  the  plMid 
the  case  simply  an  addition  to  the  csa  M 
made  bv  the  State  and  consistent  thewwilh 
or  was  It  in  direct  confiict  with  the  SHIll 
theory?  These  are  all  important 
to  be  considered  in  passing  upon  the 
riality  of  the  omission  or  error  so  as 
to  determine  whether  the  error  was  ei 
to  injure  the  rights  of  the  aocosed.*  Hi 
evidence  considered,  the  oondosioB  ^\ 
reached  **  that,  if  a  charge  had  been  saboMl; 
permitting  the  jury  to  find  a  less  dum  M 
juror  with  the  least  degree  of  latellifM , 
unices  corrupt,  would  have  eotertalBidlK 
a  moment  the  suggestion  of  any  theoiy  lH 
than  murder  of  Uie  first  degree;*  aad  M, 
after  a  careful  examination  of  the  neaift 
the  light  of  the  argument  and  brief  fail 
condemned,  and  bearing  In  mind  the  pmntf 
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•warded,  the  court  had  failed  to  find  any 
error  requiring  a  reversal .  The  diflcussioa 
was  renewed  and  re-enforced  in  the  opinion 
upon  overruling  the  motion  for  a  rehearing, 
and  additional  authorities  were  cited. 

In  view  of  the  legitimate  purview  of  the 
Fourteenth  Amendment,  as  settled  by  repeated 
exposition,  it  is  impossible  for  us  to  hold 
that  in  all  this  the  plaintiff  in  error  was  de- 
prived of  due  process  of  law  or  denied  the 
equal  protection  of  the  laws,  or  that  his 
privileges  or  inununities  were  abridged. 

In  CaUon  v.  Utah,  180  U.  8.  88  m:  870]. 
we  held  that  where  the  Code  of  Utah  provided 
that  imprisonment  at  hard  labor  in  the  peni- 
tentiary for  life  might  be  substituted  for  the 
penaiCy  of  death  when  the  accused  was  found 
ffuilty  of  murder  in  the  first  degree,  if  the 
Jury  made  a  recommendation  to  that  effect, 
the  court  erred  in  not  calling  the  attention 
of  the  jury  to  that  provision  of  the  Statute, 
since  it  was  not  to  be  presumed  that  they  were 
aware  of  their  right  to  make  such  recom- 
mendation ;  but  that  was  a  case  which  came 
directly  to  us  from  the  Supreme  Court  of 
the  Territory,  and  the  inquiry  related  to  the 
commission  of  mere  error,  and  statutory  pro- 
visions like  those  of  Texas  were  not  under 
oonsideration. 

A  writ  of  error  to  review  the  judgment  of 
the  highest  tribunal  of  a  State  stands  on  far 
4ifferent  ground  and  cannot  be  maintained 
in  the  absence  of  a  federal  question  i^ivine 
us  jurisdiction.  The  state  courts  renderea 
no  decision  in  favor  of  the  validity  of  a 
statute  of  or  authority  exercised  under  the 
State,  drawn  in  question  on  the  ground  of 
repugnancy  to  the  laws  of  the  United  States, 
nor  was  any  title,  right,  privilege  or  im- 
munity under  such  Constitution  or  statute 
specially  set  up  or  claimed  in  the  case.  It 
is  not  within  our  province  to  pass  upon  any 
of  the  questions  sought  to  be  presented,  as 
they  fall  entirely  within  the  scope  of  the 
exercise  of  the  powers  of  the  State. 

The  writ  cf  error  u  dUmiued, 


J.  W.  ALLEN,  Comptroller  of  the  State 
OF  Tennbssbb,  Appt., 
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(See  8.  CL  BegiOTpeir^B  ed.  668-4108.) 

Equity  iuiti  to  rfitrain  eolkction  qftaxei,  whon 
not  maintainable — when  decree  for  eguitdNe 
relief  will  be  reversed, 

NoTB.—inken  a  judgment  at  law  wiR  be  enjoined 
iiy a biUin equity.   SeefiotetoDavIs v.Tneston^U: 

sas. 

Am  to  furiedittum  of  equUy  to  restrain  Ureepamee 
andwronge^  see  noU  to  Northern  Indiaui B.  Oo.  v. 
Michlprao  Ont  B.  Oo.  14.Hr74. 

When  equity  wlU  restrain  the  edOection  of  pw- 
those  mnnev  for  fo/Skors  oi  tifl«»  «te.  See  note  to 
Patton  V.  Tsylor,  VtiSSl, 

M'J  U.S. 


1.  Purely  Injunction  bins  oannot  be  sustained  to 
restrain  tli^  ooUeotion  of  taxes  upon  tbe  sole 
ground  of  their  nnconstltatlonallty. 

S.  Where  there  is  a  complete  remedy  at  law,  and 
tbe  case  Is  not  a  proper  tne  for  equitj,  a  decree 
for  equitable  relief  will  be  reversed,  althongh 
the  objection  Is  taken  for  the  lliet  time  in  this 
court. 

FNos.  1881, 1882.1 

Armud  Mofreh  16,  189U     Dedded  April  IS, 

1891. 

APPEALS  from  decrees  of  the  Circuit  Court 
of  the  United  States  for  the  Middle  Dis- 
trict of  Tennessee  perpetually  enjoining  the 
collection  of  taxes.    JSioersed. 

The  facts  are  stated  in  the  opinion. 

Mr,  G.  W.  Piekle,  for  appellant: 

The  remedy  by  injunction  is  not  allowable 
in  this  cause;  the  remedy  is  at  law. 

titate  Railroad  Tax  Oases,  92  U.  S.  676  (28: 
668);  Dows  v.  Chic(wo,  78  U.  S.  11  WalL  108 
(20:65);  Union  P.  B.  Oo,  r.  B^an,  118  U.  8. 
516  (28:1098X 

The  Tennessee  Statute  furnishes  the  rule  of 

Sractice  in  the  state  courts  with  reference  to 
isputed  taxes. 

Louisffiae  df  jY.  R.  Oo.  t.  Stale,  8  Heisk. 
804;  Nashviae  v.  Smith,  86  Tenn.  218. 

Similar  statutes  have  been  repeatedly  upheld 
by  this  court. 

Tennessee  v.  Sneed,  96  U.  S.  69  (24.-610); 
Keith  V.  Olerk,  97  U.  S.  454  (24:1071);  South 
Oarolina  v.  QaiUard,  101  U.  S.  488  (25:987); 
Antoni  v.  Qreenhow,  107  U.  S.  769  (27:468); 
Moore  v.  Qreenhow,  114  XJ.  S.  888  (29:240). 

Messrs,  Edward  S.  Isham  and  John  S. 
Bnnnellg,  for  appellee: 

When  the  question  Is  raised  whether  the 
state  statute  is  a  just  exercise,  of  state  power  or 
is  intended  by  roundabout  mieans  to  invade  the 
domain  of  federal  authority,  this  court  will 
look  into  the  operation  andeSffect  of  the  statute 
to  discern  its  purpose. 

Henderson  v.  New  York  OOy,  92  XJ.  S.  259 
(28:548):  Chy  Luna  v.  Freeman,  Id.  275  (550); 
Gannon  v.  New  Orleans,  87  U.  S.  20  Wall 
581  (22:419). 

The  objection  that  the  tax  should  have  been 
flrut  paid  in  obedience  to  a  statute  of  the  State 
of  Tennessee,  and  then  suit  brought  to  recover 
the  money  tbe  payment  of  which  had  been  un- 
lawfully coerced,  is  without  foundation. 

United  States  Express  Oo.  v.  AUen,  89  Fed. 
Rep.  718;  Foindexter  v.  Greenhms,  114  U.  S. 
270(29:185). 

Mr,  Ohirf  Justice  Fuller  delivered  the 
opinion  of  the  court : 

These  were  bills  filed  in  the  Circuit  Court 
of  the  United  States  for  the  Middle  District 
of  Tennessee  against  the  Comptroller  of  that 
State  for  an  injunction  restraining  him  from 
the  collection  from  complainant  of  certain 
privilege  taxes  or  license  fees  for  the  years 
1887,  1888  and  1889,  under  laws  of  the  State 
of  Tennessee  in  that  behalf,  which  complain- 
ant averred  to  be  in  conflict  with  the  Federal 
and  State  Constitutions,  and  the  taxes  accord- 
ingly illegal  and  void. 

In  No.  1881,  the  bill  alleged  that  the 
Comptroller  was  threatening  to  issue  his 
wanant  for  the  collection  of  tha  taxes  and  to 
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levy  it  upon  complainant's  sleeping  cars, 
**  and  your  orator  believes  and  fears  that  said 
defendant,  unless  restrained  by  this  honorable 
court,  will  proceed  to  force  the  collection  of 
said  tax  so  illegally  assessed  and  claimed, 
by  distraining  and  seizing  upon  your  orator's 
cars  from  your  orator,  and  that  the  proceed- 
ings threatened  for  the  collection  of  said 
taxes  will  lead  to  a  multiplicity  of  suits  and 
will  greatly  harass  your  orator.  Your  ora- 
tor further  shows  that  all  the  sleeping  and 
drawine-room  cars  aforesaid  running  in  the 
State  of  Tennessee  are  attached  to  through 
express  trains  on  the  roads  of  said  railroad 
companies;  that  prior  to  their  arrival  in 
Tennessee  seats  and  sleeping  berths  therein 
have  always  been  sold  by  your  orator  to  per- 
sons traveling  from  other  States  into  Tennes- 
see ;  that  your  orator  has  at  all  times  con- 
tracts with  passengers  to  give  them  the 
accommodations  furnished  by  said  cars  while 
traveling  upon  such  railroads;  that  unless 
your  orator  pays  the  taxes  so  illegally  im- 
posed upon  it,  your  orator  believes  and  fears 
that  said  defendant  will,  unless  restrained 
therefrom  bv  this  court,  levy  upon  and  seize, 
in  order  to  force  from  your  orator  said  illegal 
taxes,  said  sleeping  and  drawing-room  cars 
while  the  same  are  in  actual  use  and  running 
attached  to  said  express  trains ;  that  thereby 
the  traveling  public  will  be  disconmioded, 
the  carriage  of  passengers  interstate  will  be 
prevented,  your  orator  and  said  railroad  com- 
panies may  become  harassed  by  many  suits 
for  damages  by  passengers  for  not  furnishing 
them  the  accommodations  they  contracted 
for,  the  credit  and  reputation  of  your  orator 
for  furnishing  comfortable  accommodations, 
which  credit  and  reputation  are  of  great 
value  to  it  and  have  been  established  by 
strict  attention  to  business  and  at  great  ex- 
pense and  trouble  for  many  years,  will  be 
broken  up,  and  the  s^ood-will  of  said  busi- 
ness ^atly  impairea,  and  thereby  your  ora- 
tor will  suffer  great  and  irreparable  injury.** 
In  No.  1882  complainant  averred  that  the 
comptroller  bad  issued  his  warrant  to  the 
sheriff  of  the  County  of  Davidson,  Tennessee, 
and  the  sheriff,  by  his  deputy,  one  Hobson, 
^  has,  by  force,  and  pretending  to  act  under 
said  warrant,  seized  upon  the  sleeping  car 
*  Wetumpka,  *  belonging  to  your  orator,  and 
now  holas  the  same  In  their  possession ;  that 
said  car  is  reasonably  worth  $8,000;  that 
said  Uobson  has  advertised  and  threatens  to 
sell  said  car  to  satisfy  said  illegal  and  pre- 
tended tax.  That  said  sleeping  car  of  your 
orator  when  seized  was  beine  used  by  your 
orator  in  the  carrying  on  of  interstate  com- 
merce as  aforesaid,  and  was  in  use  as  an  in- 
strument of  interstate  commerce  and  was  in 
Tennessee  only  by  virtue  of  such  use,  and 
was  therefore  not  liable  to  be  taken  in  satis- 
faction of  said  tax,  even  if  it  had  been  a 
valid  tax.  That  the  railroad  companies  over 
whose  lines  of  road  your  orator  operates  cars 
are  common  carriers,  and  are  obliged  by  law 
to  take  upon  their  trains  and  carry  all  who 
properly  present  themselves  for  carriage 
whether  they  are  traveling  between  points 
wholly  within  Tennessee  or  not ;  that  audi 
passengers,  traveling  locally  in  Tennessee, 
sometimes  apply  for  sleeping-car  accommo- 
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dations  in  your  orator's  cars  attached  to  wk 
train,  and,  if  your  oratdr  is  obliged  to  re- 
ceive them  on  its  cars,  then  the  State  of  Tea- 
nessee  by  such  Tax  Act  forces  your  OTstortt 
pay  such  privilege  tax  and  ta^  out  sock  li- 
cense or  to  cease  carrying  on  the  intenttfi 
conunerce    in   which   it  is   now  enmed. 
That  said  defendants  have  demanded  aid 
three  thousand  dollars  from  your  orator,  aiA 
have  declared  that  they  will  lorce  your  ou- 
ter to  pay  the  same ;  that  they  now  threttea 
to  sell  said  car  so  seized  by  them,  and  ?ov 
orator  believes  will  do  so  unless  restnuned  « 
by  this  honorable  court ;  that  said  car  if  mf  j 
valuable,  but  will  not  bring  its  full  valiHtf  1 
a  forced  sale,  and  your  orator  fears  that  it 
will  be  sold  for  a  small  amount  not  sulDdcift 
to  pay  said  tax,  and  your  orator  believes  tai 
fears  that  said  defendants,  unless  restniaed 
by  this  honorable  court,  will  thereupon  pio- 
ceed  to  enforce  the  collection  of  said  tax  m 
illegally  claimed,  by  distraining  and  seiiiif 
upon  your  orator's  other  cars,  and  that  m 
proceedings  threatened  by  defendants  fortfei 
collection  of  said  taxes  will  greatly  hsMi 
your  orator.   Yourorator  f  urthershonitlislill 
Its  sleeping  cars  aforesaid  miming  tlnoigll 
the  State  of  Tennessee  are  attached  to  throu^ 
express  trains  on  the  roads  of  the  said  iw- 
road  companies ;  that  prior  to  their  airlnl 
in  Tennessee  seats  and  berths  havealw^i 
been  sold  by  your  orator  to  perams  timliic 
from  other  States  into  Tennesaee ;  thai  jfm 
orator  has  at  all  times  contracts  with  paflHh 
gers  to  give  Uiem  the  acoommodatioBi  tm- 
nished  by  said  cars  while  traveling  npoBflM 
roads ;  that  unless  your  orator  pays  ttie  tarn 
so  illegally  imposed  upon  it  your  orator  ki- 
lieves  and  fears  that  the  said  defendtrtl 
will,    unless  restrained   therefrom  bj  tUl 
court,  sell  said  car  so  already  levied  oa,  oL 
if  it  does  not  bring  enough  to  satirfjf  mm 
tax,  will  levy  upon  and  seiie,  in  onkrti 
force  from  your  orator  said  illegal  tax,  ili 
sleeping  cars  while  they  are  in  actual  hi 
and  running  attached  to  said  expw  tialii; 
that  thereby  the  traveling  publtc  will  bi 
discommoded,  the  carriage  of  pasKogen  la* 
terstate  will  be  prevented,  your  orator  «i 
said  railroad  companies  may  become  harMni 
by  many  suits  by  passengers  for  damages  fer 
not  furnishing  them  the  accommodatlom  tJig 
contracted  for ;  the  credit  and  repntatlQi  ii  , 
your  orator  for  furnishing  oomfoitaUo  i^ 
commodations,  which  credit  aou  repotstki 
are  of  ffreat  value  to  it  and  have  l«>ai  ertil^ 
lished  Dy  strict  attention  to  buslnoM ndrt 
great  expense  and  trouble  for  many  JM: 
will  be  broken  up,  and  the  good- will  or  ■■ 
business  greatly  impaired,  and  thereby  JflV 
orator  will  suner  great  and  irrepaiablt  1» 
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e  bills  prayed  for  injnnction  aid  ftt* 
eral  relief.  Answers  and  replicatiooi  vim 
filed  and  some  evidence  tatai,  but  nothilC 
appears  in  the  pleadings  or  proofo  besrtaf 
upon  the  question  of  the  standing  of  ooB* 

Siainant  in  a  court  of  equity,  except  as  1» 
icated  by  the  averments  of  the  bills 
3 noted.     Upon  hearing,  the  relief  aongfal 
ecreed  and  the  taxes  m  question  per^toiQy  ; 
enjoined.  * 

We  have  already  decided  in  Asttm  ▼.  JM  ^ 

mv.% 
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V.  Obboon  and  Califobnia  R.  Co. 
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unte,  p.  278,  that  purely  injunction  bills  can- 
not be  sustained  to  restrain  the  collection  of 
taxes  upon  the  sole  ground  of  their  uncon- 
stitutional ity.  The  jurisdictional  averments 
are  more  comprehensive  in  these  causes  Uian 
in  that,  but  we  are  of  opinion  that  they  did 
not  make  out  a  case  for  equity  interposition, 
for  the  reasons  there  given  and  in  view  of  the 
Act  of  Tennessee  of  1878,  entitle«l  ''An  Act 
to  Facilitate  the  Collection  of  Kevenues," 
approved  March  21,  1878  (Laws  Tenn.  1878, 
chap.  44,  p.  71). 

So  far  as  appeared,  complainant  could 
avert  all  the  consequences  which  it  depre- 
cated as  likely  to  ensue  if  the  state  officials 
were  not  restrained,  by  complying  with  the 
terms  of  that  Statute  and  availing  itself  of 
the  remedy  thereby  afforded.  Pickard  ▼. 
PuUman  S.  O,  Co.  117  U.  8.  84  [20:  785]. 

There  is,  however,  this  marked  distinction 
between  Sheltan  v.  PUUt  and  these  cases.  In 
SlteUoH  V.  Piatt  the  objection  to  the  jurisdic- 
tion was  asserted  by  motion,  by  plea  and  by 
the  answer.  Here  that  objection  is  urged 
apparently  for  the  first  time  in  this  court; 
but,  inasmuch  as  the  entire  record  fails  to 
show  complainant  entitled  to  an  injunction 
within  the  rule  announced,  tiie  decrees  must 
nevertheless  be  reversed.  It  is  true  that  there 
was  a  prayer  for  general  relief,  but  relief 
given  under  the  general  prayer  must  be  agree- 
able to  the  case  made  by  the  bill,  and  in  this 
instance  the  complainant  sought  a  prevent- 
ive remedy  only. 

Ordinarily,  where  it  is  competent  for  the 
court  to  grant  the  relief  sought,  and  it  has 
Jurisdiction  of  the  subject  matter,  the  obiec- 
tion  of  the  adequacy  of  the  remedy  at  law 
should  be  taken  at  the  earliest  opportunity 
and  before  the  defendant  enters  upon  a  full 
defense.  Beynes  v.  Dumont,  180  U.  8.  854 
[82 :  984]  ;  KUbowm  v.  Sunderland,  Id.  605 
[1005]  ;  yrown  v.  Lake  Superior  Iron  Oo.  184 
IT.  8.  580  [88 :  1021].  But  in  Lewie  v.  Cocks, 
90  U.  8.  28  Wall.  466  [28:  70],  it  was  held 
that  if  the  court,  in  looking  at  the  proofs, 
found  none  of  the  matters  which  would  make 
a  proper  case  for  equity,  it  would  be  the 
duty  of  the  court  to  recognize  the  fact  and 
^ive  it  effect,  though  not  raised  by  the  plead- 
ings nor  suggestea  by  counsel.  Parker  v. 
mnmpieeogee  Lake  0.  db  W.  Co,  67  U.  8.  2 
Black,  545  117 :  888]  ;  Oelriehe  v.  Spain.  82 
U.  8.  15  Wall.  211  [21 :  48]  ;  iViw  York 
Guaranty  Oo.  v.  MempMs  Water  Oo.  107  U. 
8.  205  [27:  484]. 

Ihe  decrees  are  reversed  aiid  the  causes  re* 
manded  for  further  proceedings  in  wnformUy 
with  this  opinion. 

Mr.  Justice  Harlan  and  Mr.  Justice 
Brown  dissented. 


WILLIAM  BYBEE,  Plff.  in  Err.^ 

OREGON   AND    CALIFORNIA    RAIL- 
ROAD COMPANY. 

(See  8.  0.  Beporter^B  ed.  66&-884.) 

Right  qf  way  cf  railroad  over  puNie  lands— 

Vo/rm,^AM  to  land  grants  to  mflroadt,  see  note  to 
Kaoaas  Paa  B.  Oo.  v.  Atchison,  T.  A  8.  F.  B.  Oo. 
28:7M. 
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lands  granted  in  aid  of  railroadsr-prior  right 
of  railroad  company— grantee  not  estopped  to 
deny  grantor^s  title— doctrine  qf  estoppel. 

L  A  railroad  oompany  does  not  lose  the  power  to 
take  pooefision  of  its  right  of  way  granted  to  il 
on  public  lands  by  ita  failure  to  construct  its  road 
within  the  time  Umited  by  the  Acts  of  Oongxess. 

2L  Lands  granted  by  Oongress  to  aid  in  the  con- 
struction of  railroads  do  not  revert  after  con- 
dition broken  until  a  forfeiture  has  been  asserted 
by  the  United  States. 

8.  When  a  railroad  oompany  has  by  grant  from 
Oongress  a  right  of  way  over  the  public  lands,  a 
person  subsequently  acquiring  any  part  of  such 
right  of  way  takes  it  subject  to  the  prior  right  of 
the  railroad  company. 

4.  The  grantee  in  a  deed  of  conveyance  is  not  e^ 
topped  to  deny  the  title  of  his  grantor. 

5.  The  doctrine  of  estoppel  exists  only  where  there 
is  an  obligation  to  restore  the  possession  of  the 
land,  upon  certain  oontiDgencieb,  such,  for  in- 
stance, as  exist  between  landlord  and  tenant,  or 
mortgagor  and  mortgagee. 

[No.  276.] 
Argued  March  31,  1891.    Decided  April  SO, 

1891. 

IN  ERROR  to  the  Circuit  Court  of  tbe  Unit- 
ed States  for  tbe  District  of  Oregon  to 
review  a  Judgment  in  favor  of  defendant  in 
an  action  to  recover  damages  to  a  water  ditch 
and  water  right  occasioned  bv  the  construction 
of  tbe  defencuint's  road.    Afflrmed. 

Statement  by  Mr.  Justice  Brown: 
This  was  an  action  originally  begun  in  the 
state  court  for  Jackson  County,  Oregon,  and 
removed  to  the  circuit  court  of  tbe  United 
States  upon  the  petition  of  the  defendant, 
upon  tbe  ground  that  the  case  involved  the 
validity  of  conflicting  grants  of  land  from 
tbe  United  States.  The  plaintiff  sued  to  re- 
cover for  damages  to  a  water  ditch  and  water 
right,  occasioneid  by  the  construction  of  the 
defendant's  road.  His  complaint  alleged, 
in  substance,  that  on  the  third  of  Septemoer, 
1888,  he  was  the  owner  of  an  undivided 
half  of  a  certain  water  ditch  and  water  right 
on  the  souUi  side  of  Rogue  River,  in  Jackson 
County,  and  in  lawfm  possession  of  the 
same,  as  tenant  in  common  with  one  Daniel 
Fisher ;  that  upon  this  day  the  plaintiff  and 
Fisher,  for  the  consideration  of  $250  paid  to 
them,  executed  a  deed  to  defendant  of  a  right 
to  construct  and  operate  its  railroad  and 
telegraph  line  across  the  said  water  ditch, 
but  upon  condition  that  it  should  not  in  any 
way  aestroy  or  injure  the  same,  or  obstruct 
their  use  and  enjoyment  of  it  as  a  means  of 
conveying  water  tlm>ugh  the  same ;  and  that 
the  defendant  accepted  the  deed,  received 
possession  of  the  water  ditch  and  constructed 
Its  railroad  and  telegraph  line  across  the 
same,  but  in  such  a  manner  as  to  permanently 
obstruct  and  destroy  it,  and  render  it  im- 
possible to  use  it  for  the  conveyance  of  water, 
and  refused  to  make  any  compensation  to  the 
plaintiff  for  his  interest  therein. 

The  answer  of  the  defendant,  in  substance, 
denied  the  ownership  of  plaintiff  and  Fisher 
in  any  portion  of  the  water  ditch  or  water 
right  alleged  to  have  been  destroyed  by  the 
dSendant,  and  denied  their  lawful  possession 
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thereof.  It  further  denied  that  the  deed  set 
forth  in  the  oomplaint  contained  any  condi- 
tion whatever,  or  that  defendant  ever  assented 
to  any  condition  connected  with  such  deed, 
or  received  possession  of  the  ditch  under  this 
deed;  and  alleged  as  a  separate  defense  to 
the  complaint  that  it  was'  incorporated  to 
sonstruct  and  ooerate  a  railroad  and  telegraph 
line  from  Portland,  in  Oregon,  and  running 
thence  southerly  through  the  Williamette, 
Umpqua  and  Rogue  River  valleys  to  the 
California  line  on  the  southern  boundary  of 
Oregon.  That  by  section  8  of  an  AA  of 
Congress  approved  July  25,  18G6,  there  was 
granted  to 'it  a  right  of  way  through  the 
public  lands  of  the  United  States,  to  me  ex- 
tent of  one  hundred  feet  in  width  on  each 
side  of  the  said  railroad  where  it  mighi  pass 
through  such  lands.  That  the  lands  through 
and  over  which  the  portion  of  the  said  water 
ditch,  alleged  to  have  been  injured  by  de- 
fendant, was  constructed  and  is  situated, 
were  at  the  date  of  said  Act  public  lands  of 
the  United  States,  over  and  upon  which  the 
defendant  had  the  right,  by  virtue  of  the 
grant  made  in  that  Act,  to  locate  its  right 
of  way  and  construct  its  railroad  and  tele- 
graph line.  That  in  locating  said  right  of 
way  and  constructing  said  road  i)  became 
necessary  for  the  defendant  to  appropriate  to 
its  use  one  hundred  feet  in  width  on  each  side 
of  its  road,  through  and  over  which  said 
lands  a  portion  of  said  water  ditch  alleged 
to  have  been  injured  by  defendant  was  located 
and  constructed,  and  that  the  defendant  did 
accordingly  locate  its  right  of  way  over  the 
>2rround  through  which  the  water  ditch  was 
dug,  and  constructed  its  road  over  such  right 
of  way,  and  that  any  injury  which  may  have 
been  done  to  said  ditch  was  done  in  the  course 
of  such  construction. 

The  answer  further  alleged  that  on  May 
17,  1879,  the  said  Daniel  Fisher  attempted 
to  appropriate  to  his  own  use,  under  the 
Mininff  Laws  of  the  United  States,  a  portion 
of  said  rieht  of  way,  and  constructed  thereon 
the  said  ditch ;  that  the  only  claim  of  riffht 
ever  made  by  Fisher  to  locate  and  dig  that 
portion  of  such  ditch  was  obtained  by  virtue 
of  his  pretended  compliance  with  certain 
provisions  of  the  Mining  Laws ;  that  he  had' 
no  other  interest  or  ownership  in  such  land 
than  the  right  so  acquired,  and  plaintiff's 
only  interest  therein  was  acquired  under  and 
through  said  Fisher ;  and  that  defendant  took 
nothing  by  the  deed  mentioned  in  the  com- 
plaint«  as  it  then  owned,  by  virtue  of  the 
said  grant  of  the  United  States,  all  the  rights 
and  property  pretended  to  be  conveyea  by 
said  deed,  and  never  received  any  consider- 
ation whatever  for  the  sum  alleged  to  have 
been  paid  bj  it  for  such  pretended  convey- 
ance. 

To  this  separate  defense  in  the  answer  the 
plaintiff  demurred,  upon  the  ground  (1)  that 
it  did  not  state  facts  sufficient  to  constitute 
a  defense;  (2)  that  the  facts  stated  in  the 
oomplaint  estopped  the  defendant  from  set- 
ting up  the  right  of  way  mentioned  in  such 
defense,  or  any  benefit  under  the  congres- 
sional grant  of  the  right  of  way  of  July  26, 
1866,  set  forth  in  such  defense ;  (8)  that  de- 
fendant had  forfeited  nnd  lost  all  its  right 


under  such  grant  over  the  land  where  th» 
ditch  was  situated,  by  its  failure  to  oompklt 
its  railroad  on  or  before  the  first  day  of  Jolj, 
1875,  and  had  at  no  time  since  owned  mj 
right  or  interest  in  such  land  or  right  of  m^ 
over  the  same. 

The  court  below  overruled  the  demnrveriB 
an  opinion  reported  in  11  Sawy.  479,  and  % 
Fed.  Rep.  586,  and,  the  plaintiff  not  dedrisf 
to  plead  further,  entered  a  final  Judgmeot  ia 
favor  of  the  defendant,  to  revene  woidi  tir 
plaintiff  sued  out  this  writ  of  error. 

Mr,  John  H.  Hitehell  for  plafaitiir  is 
error. 

Mestn,  J.  Hnblejr  Ashton  and  CMm 
H,  Ttoeed  for  defendant  in  error. 


Mr,  Justice  Brown  delivered  the  opiaica 
of  the  court : 

Two  questions  are  presented  by  the  tboqcA 
in  this  case:  fini^  whether  the  defeodsil 
lost  the  power  to  ti^e  possession  of  its  right 
of  way  by  its  failure  to  construct  its  nsi 
within  the  time  limited  by  the  Acta  of  Ooi- 
gress ;  and,  mecmd^  whether  it  la  eatcyped  l» 
claim  that  it  took  nothing  under  itadsii 
from  the  plaintiff,  and  may  set  up  a  Mpsnlt 
and  independent  title  in  itself. 

1.  By  section  2  of  an  Act  of  GongiHi  i^ 
proved  July  26,  1866^  entitled  ''An  ibet 
Grantinff  Lands  to  Aid  in  the  OuMUneUMi 
of  a  Railroad  and  Telegraph  Line  from  Iht 
Central  Pacific  Railroad  in  Galifonia,  t» 
Portland,  in  Oreeon"  (14  Stat  299).  tkM 
was  granted  to  such  company  organiara  odr 
the  laws  of  Oregon,  as  the  I^gislaton  cf 
said  State  should  thereafter  designate,  tosIA 
in  the  construction  of  its  road,  ^eveiy  sltv- 
nate  section  of  public  land,  noi  mlMnl. 
designated  by  oad  numbers,  to  the  amoaii 
of  twenty  alternate  sectiona  per  mile,*  Mi 
otherwise  disposed  of  hy  the  United  Ststi^ 
with  the  right  to  select  from  the  odd  isetioi^ 
within  ten  miles  beyond  the  limits  of  tkr 
granted  lands,  other  lands  In  lien  e(F  mif 
which  might  have  been  to  diaoond  el  vkr 
to  the  location  of  the  line :  ana  br  sectlM  % 
there  was  granted  to  it  the  right  el  vw 
through  the  public  lands,  to  the  extnt « 
100  feet  in  width  on  each  aide  of  aald  nil- 
road,  where  it  misht  paaa  over  the  pehUt 
lands,  including  all  neoenaiy  gnNndslv 
stations,  etc 

By  section  6  the  oompaniet  were  re^aiiii 
to  file  their  assent  to  the  Act  within  one  jht;  j 
to  complete  the  first  twenty  milet  witkiatvt 
years,  and  at  least  twenty  milet  in  each  JV* 
thereafter,  and  the  whole  on  or  btliRt  ttt 
1st  of  July,  1876. 

Section  8  provided  that  in  otat  the 
should  not  complete  the  tame  at  juofMrf 
section  6,  "this  Act  shall  be  nnll  and  vtU 
and  all  the  landa  not  oonyeyed  \gf  ptisilli 
said  company  or  oompaniet,  at  tlie  cms  Mf 
be,  at  the  date  of  any  such  failvra,  Aall » 
vert  to  the  United  States ;"  Imt  I7  a  aal» 
ouent  Act  of  June  26,  1868  (16  Stat  8Q.  1 
time  for  completing  the  road  wat  eMsiii 
to  July  1,  1880. 

That  the  Company  did  not  comiileli 
road  by  the  time  limited  by  the  Aet  of  U 
namely,  July  1,  1880,  ia  conceded  bf  I 
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Dirties,  and  is  evident  from  the  fact  that  the 
defeDdant  took  this  deed  from  the  plaintiff 
oa  December  8,  1883,  wherein,  for  the  con- 
lideiation  of  $250,  it  was  agreed  that  the 
iefeodant  might  enter  upon  plaintiff's  water 
iitdb,  and  construct  and  op^te  its  railroad 
lad  telegraph  line  over  the  same.  Indeed, 
It  appears  to  have  been  a  matter  of  such 
mnmoD  knowledge  in  the  State  of  Oregon 
tibat  the  road  was  not  constructed  until  after 
U60  that  the  court  below  was  inclined  to  take 
Judicial  notice  of  the  fact. 

The  Act  making  the  grant  In  aid  of  this 
rad  does  not,  in  its  words  of  conveyance, 
differ  materially  from  a  large  number  of 
^ilar  Acts  passed  bj  Cozigress  in  aid  of  the 
coutruction  of  roads  in  different  parts  of  the 
Hfest,  which  have  been  considered  bv  this 
court  as  taking  effect  in  prtBsenti,  although 
the  particular  lands  to  which  the  ffrant  is 
apolicable  remain  to  be  selected  and  identi- 
Hea  when  the  road  is  located,  and  the  map 
k  filed  with  the  Secretary  of  the  Interior. 
Ibe  Act  then  operates  as  a  grant  of  all  odd- 
nmbered  sections  \7ithin  the  limits,  except 
■>  ftf  as  tbey  may  have  been  in  the  meantime 
^gruited.  sold,  reserved,  occupied  by  home- 
Ad  settlers,  pre-empted  or  otherwise  dis- 
pned  of."  And  in  all  the  cases  in  which 
tte  question  has  been  passed  upon  by  this 
cnrt,  the  failure  to  complete  the  road  within 
tti  time  limited  is  tj^^ted  as  a  condition 
Ateeqnent,  not  operating  ip9o  facto  as  a  rev- 
MtioD  of  the  grant,  but  as  authorizing  the 
fimniment  itself  to  take  advantage  of  it, 
lid  forfeit  the  grant  by  Judicial  proceedings 
mbjUL  Act  of  Conjniess,  resumme  title  to 
4e  lands.  Thus,  in  SdiuUnberg  v.  Sa/rriman, 
nU.  &  21  Wall.  44  [22:  651],  the  Act  of 
OnipvB  grsBting  the  lands  provided  in 
vhit  manner  the  sales  should  be  made,  and 
■Kted  that  if  the  road  were  not  completed 
vitUs  ten  years  no  further  sales  should  be 
Mde,  and  the  lands  should  revert  to  the 
lUted  States.  That  was  decided  to  be  no 
■on  tiian  a  provision  that,  the  grant  should 
It  fold,  if  the  condition  subsequent  were 
Mt  ptffonned.  Said  Mr,  Justice  Field,  in 
ttit  CMB :  "  It  is  settled  law  that  no  one  can 
hke  advantage  of  the  nonperformance  of  a 
MditioQ  suMequent  annexed  to  an  estate  in 
ll,  but  the  grantor  or  his  heirs,  or  the  sue- 
iami  of  the  grantor,  if  the  jmrnt  proceed 
fas  an  artificial  person ;  and  if  they  do  not 
IM  fit  to  assert  their  right  to  enforce  a  for- 
hhoe  on  that  ground,  the  title  remains  un- 
hpdred  in  the  grantee.  .  .  .  And  the 
Mm  doctrine  obtains  where  the  grant  upon 
Miditloo  proceeds  from  the  government ;  no 
Uvidiuu  can  assail  the  title  it  has  con- 
Hmd  OB  tlie  ground  that  the  grantee  has 
Usd  to  perfiHrm  the  conditions  annexed." 
Ai  dodrine  of  diia  case  was  approved  and 
■mlied  to  ft  similar  grant  to  the  St.  Joseph 
■8  Denver  City  Railroad,  in  Van  Wyck  v. 
Ibmab,  106  tf.  8.  860  [27:  201].  In  St. 
tmA,  L  M.db8.  R€h.  v.  MeOee,  115  U.  S. 
M^  438  [80:  448,  448],  it  was  said  by  Chirf 
Mfai  Waite  to  have  been  often  decided 
'flat  lands  granted  by  Congress  to  aid  in  the 
lliutllop  of  railroads  do  not  revert  after 
wfifiOB  broAcen  until  a  forfeiture  has  been 
IHrted  bj  the  United  SUtes,  either  through 


ludicial  proceedings  instituted  under  author- 
ity of  law  for  that  piupose,  or  through  some 
legislative  action  legal Iv  equivalent  to  a 
Judgment  of  office  found  at  common  law."" 
^Legislation  to  be  sufficient  must  manifest 
an  intention  by  Congress  to  reassert  title  and 
to  resume  possession.  As  it  is  to  take  the 
place  of  a  suit  by  the  United  States  to  en- 
force a  forfeiture,'  and  Judgment  therein  es- 
tablishing the  riffht,  it  uiould  be  direct^ 
positive  and  free  from  all  doubt  or  ambigu- 
ity." The  manner  in  which  this  forfeiture 
shall  be  declared  is  also  stated  in  tfnited 
States  V.  Eepentigny,  72  U.  S.  5  Wall.  211, 
267  [18 :  627,  646]  ;  Famsuxyrth  v.  Minnesota 
d  P.  R.  Co.,  92  U.  S.  49,  66  [23:  580,  585] ; 
MeMieken  v.  United  States,  97  U.  S.  204,  217 
[24:  947,  951]. 

An  effort  is  made  to  distinguish  this  case 
from  Sehulenberg  v.  Harriman,  in  the  fact 
that  the  Act  not  only  declares  that  the  lands 
** shall  revert  to  the  United  States,"  but  that 
the  Act  itself  ** shall  be  null  and  void,"  from 
which  it  is  argued  that  it  was  the  intention 
of  Congress  that  the  failure  to  complete  the 
road  should  operate  ipso  facto  as  a  termina- 
tion of  all  right  to  acquire  any  further  in- 
terest in  any  lands  not  then  patented.  It  is 
true  that  the  language  of  this  Statute  differs 
somewhat  from  that  ordinarily  employed  by 
Congress  in  connection  with  similar  grants ; 
but  the  declaration  that  the  lands  **  shall  re- 
vert to  the  United  States"  is  practically 
equivalent  to  a  declaration  that  the  Act 
granting  such  lands  shall  cease  to  be  opera- 
tive if  the  company  fail  to  complete  its  road 
within  a  specified  time;  or,  as  Mr.  Jttstice 
Field  puts  it  in  Scliulenberg  v.  Ua/rriman: 
**The  provision  in  the  Act  of  Confess  of 
1856,  that  all  lands  remaining  unsold  after 
ten  years  shall  revert  to  the  United  States, 
if  the  road  be  not  then  completed,  is  no  more 
than  a  provision  that  the  grant  E^all  be  void 
if  a  condition  subsequent  be  not  performed.  ^ 
The  title  to  the  land  having  vested  in  the 
Company  by  virtue  of  the  grant,  the  provis- 
ion that  it  shall  complete  the  road  within  a 
certain  number  of  years  does  not  cease  to  be 
a  condition  subsequent  by  declaring  that  the 
Act  shall  be  null  and  void,  if  tne  condition 
be  not  complied  with. 

And  the  law  is  well  settled  that  it  is  only 
the  grantor,  or  those  in  privity  with  him, 
who  can  take  advantage  of  the  forfeiture. 
Indeed,  the  provision  that  **  this  Act  shall  be 
null  and  void"  is  immediatelv  followed  by 
words  indicating  that  it  is  only  to  a  limited 
extent,  that  is,  so  far  only  as  lands  not  al- 
ready patented  are  concerned,  that  the  nullity 
of  the  Act  extends,  the  language  being: 
**  This  Act  shall  be  null  and  void,  and  al> 
the  lands  not  conveyed  by  patent  to  said 
company  or  companies,  as  the  'case  nuiy  be, 
at  the  date  of  any  such  failure,  shall  revert 
to  the  United  States."  As  to  lands  thereto- 
fore patented  the  Act  continued  in  full  force 
and  effect.  As  remarked  by  the  learned  judge 
of  the  court  below :  "It  is  to  become  '^null' 
only  so  far  as  to  allow  the  grantor  to  resume 
the  grant  on  a  failure  to  comply  with  the 
condition,  and  then  only  as  to  the  lands  re- 
maining unpatented  or  unearned;  and,  but 
for  this  qualification,  the  grant  might  have 
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been  wholly  resumed  or  forfeited  for  anj 
failure  to  comply  with  the  condition,  even 
in  the  construction  of  the  last  mile.  And 
this  construction  of  the  section  is  in  harmony 
with  the  general  purpose  of  the  Act  and  the 
policy  of  Congress  in  making  the  nant."  A 
condition  that  would  put  it  beyond  the  power 
of  the  Company  to  build  the  last  mile  of  its 
road  by  the  aid  of  the  granted  lands  is  mani- 
festly so  harsh  and  unjust,  that  the  breach 
of  such  condition  ought  not  to  be  treated  as 
a  forfeiture,  unless  the  language  of  the  Act 
be  so  clear  and  unambiguous  as  to  admit  of 
no  other  reasonable  construction. 

Counsel  for  plaintiff  has  called  our  atten- 
tion to  several  cases  decided  by  the  Court  of 
Appeals  of  New  York  which. doubtless  have 
a  bearing  upon  this  question,  but  which, 
when  carefully  examincil,  are  readily  distin- 
guishable. A  Brooklyn,  W.dlf.A  Go,  72 
N.  Y.  245 ;  Brooklyn  8.  T,  Co.  r.  Brooklyn, 
78  N.  Y.  524 ;  Union  Bbtel  Co.  ▼.  Hffrsee,  79 
N.  Y.  454 ;  Famham  ▼.  Benedict,  107  N.  Y. 
159,  9  Cent.  Rep.  557.  In  these  cases  the 
Legislative  Act  did  not  avoid  the  grant  upon 
the  nonperformance  of  the  condition  subse- 
quent, but  declared  that  the  corporate  exist- 
ence and  powers  of  the  company  to  act  were 
at  an  end.  In  other  words,  it  fixed  a  time 
for  the  expiration  of  the  charter,  and,  when 
that  time  arrived,  the  corporation  lost  its 
power  to  act  or  to  do  anv  business  beyond 
such  as  was  necessary  in  the  process  of  wind- 
ing up.  It  was  not  so  much  a  case  of  forfeit- 
ure as  of  loss  of  legal  entity,  or,  as  expre^raed 
in  the  language  of  the  court  of  appeals  in  the 
case  in  78" N.  Y.:  ''In  case  of  non-compli- 
ance, the  Act  itself  ceases  to  have  any  opera- 
tion, and  all  the  powers,  rights  and  fran- 
chises thereby  granted  were  deemed  forfeited 
and  terminated.  There  was  to  be,  not  merely 
a  case  of  forfeiture,  which  could  be  enforced 
by  an  action  instituted  by  the  attorney- gen- 
eral, but  the  powers,  rights  and  francfilses 
were  to  be  taken  and  treated  as  forfeited  and 
terminated.  At  the  end  of  the  time  limited 
the  corporation  was  to  come  to  an  end,  as  if 
that  were  the  time  limited  in  its  charter  for 
its  corporate  existence.  **       % 

More  directly  in  noint  is  the  case  of  Oak- 
land B.  Oo.  V.  Oakiand,  B.  db  F.  V.  B,  Co., 
45  Cal.  865.  In  this  case  an  Act  of  the  Leg- 
islature irranting  a  corporation  the  right  of 
way  to  lay  a  street  railroad  track  provided 
''that,  if  the  provisions  of  this  Act  are  not 
complied  with,  then  the  franchise  and  privi- 
leges herein  granted  shall  utterly  cease  and 
be  forfeited.*  A  breach  of  this  condition 
was  held  ip9o  facto  to  forfeit  the  franchises 
of  the  corporation.  A  distinction  was  drawn 
in  this  case  between  forfeitures  at  common 
law,  which  did  not  operate  to  devest  the  title 
of  the  owner  until,  by  proper  Judgment  in  a 
suit  instituted  for  that  purpose,  the  rights 
of  the  State  had  been  established,  and  a  for- 
feiture declared  by  statute,  in  which  case  the 
title  to  the  thing  forfeited  vests  iuunediately 
in  the  State,  upon  the  happening  of  the  event 
for  which  the  forfeiture  is  declared. 

The  doctrine  of  these  cases  has  not  been 
universally  accepted,  however,  and  in  several 
States,  notably  in  Massachusetts,  it  has  been 
distinctly  repudiated.    Thus,   in  Brigg*  v. 
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Cape  Cod  Ship  Canal  Co..  187  ^lass.  71,  the 
Act  of  incorporation  of  a  canal  company 
provided  that,  if  a  certain  amount  were  not 
expended  in  the  actual  construction  of  the 
canal  within  four  months  from  the  passage 
of  the  Act,  the  ''corporation  shall  thereuDon 
cease  to  exist ;"  and,  further,  that,  if  a  cer- 
tain other  amount  were  not  deposited  by  the 
company  with  the  treasurer  of  the  Common- 
wealth within  the  same  time,  the  corporation 
should  thereupon  cease  to  exist.  It  was  de- 
clared in  the  opinion  of  the  court  to  be  "  too 
well  settled  to  admit  of  discussion,  that  a 
corporation  can  be  judicially  determined  to 
have  ceased  to  exist  only  in  a  suit  to  which 
the  Commonwealth  is  a  party.  The  Act  of 
incorporation  is  a  contract  between  the  Com- 
monwealth and  the  corporation.  Whether 
the  corporation  has  complied  with  the  con- 
ditions is  a  question  of  fact  to  be  judicially 
determined.  The  Commonwealth  may  waive 
a  strict  compliance  with  the  terms  of  the 
Act,  and  may  elect  whether  it  will  insist 
upon  a  forfeiture,  if  there  has  been  a  breach 
01  condition, " — citing  a  numoer  of  prior  cases 
in  the  same  State. 

In  Atchafalaya  Bank  t.  Batceon,  18  La.  497. 
an  Act  for  the  incorporation  of  a  bank  pro- 
vided that  upon  the  suspension  or  refusal  of 
payment  in  specie  for  more  than  ninety  days, 
^the  charter  shall  be  ipeo  facto  forfeited  and 
void.**  But  it  was  held  that  until  the  for- 
feiture was  judicially  decreed,  neither  the 
forfeiture  nor  the  cause  could  be  inquired 
into  in  another  suit,  nor  could  the  existence 
of  the  corporation  be  questioned  incidentally 
or  collaterally.  To  the  same  effect  is  the  case 
of  La  Orange  A  M.  B.  Co.  v.  Bainey,  7 
Coldw.  420.  In  this  case  it  was  held  that, 
if  an  Act  of  incorporation  fixes  a  definite 
time  in  which  the  charter  shall  expire,  when 
the  time  for  this  expiration  arrives  the  cor- 
poration is  dissolved.  But  if  its  continuance 
Deyond  a  fixed  time  is  made  to  depend  upon 
the  performance  of  a  given  condition,  the 
nonperformance  of  the  condition  is  a  mere 
ground  of  forfeiture.  "This,  however,  can 
only  be  taken  advantage  of  by  the  State  in  a 
proceeding  in  the  nature  of  a  quo  ioarranto, 
and  the  existence  of  the  corporation  can  never 
be  collaterally  called  in  question. "  It  is  not, 
indeed,  always  eai>y  to  determine  whether 
a  condition  be'  precedent  or  subsequent;  it 
must  depend  wholly  upon  the  intention  of 
the  parties  as  expressed  in  the  instrument, 
and  the  facts  surrounding  <ts  execution.  If 
the  condition  does  not  necessarily  precede  the 
vesting  of  the  estate,  or  if,  from  the  nature 
of  the  act  to  be  performed  and  the  time  re- 

auired  for  its  penormance,  it  is  evident  that 
le  intention  of  the  parties  is  that  the  estate 
shall  vest,  and  the  grantee  shall  perform  the 
act  after  taking  possession,  then  the  condition 
is  treated  as  subsequent,  and  there  is  no  for- 
feiture without  a  re-entry  by  the  grantor,  or, 
in  the  case  of  the  State,  without  some  action 
on  its  part  manifesting  an  intention  to  resume 
its  title.  In  the  case  under  consideration, 
the  Act,  as  already  stated,  takes  effect  as  a 
present  grant  and  the  provision  for  a  forfeit- 
ure in  case  the  Company  fails  to  complete  ita 
road  is  clearly  a  condition  subsequent. 
Upon  the  whole  we  think  there  is  nothing 
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)  distingiiiah  this  case  from  SehuUnberg  y. 
knim4ssit  and  that  the  learned  judge  of  the 
Milt  helow  was  correct  in  holding  that  the 
t^lroad  Gompanj  had  not  forfeited  its  right 
»  ooostmct  its  road  by  failure  to  complete 
be  ismB  within  the  time  limited. 
Tlie  distinction  between  a  right  of  way 
Iter  the  public  lands,  and  lands  granted  in 
id  of  the  construction  of  the  roa^,  is  im- 
mtuit  in  this  connection.  As  to  the  latter, 
ke  ri^ts  of  settlers  or  others  who  acquire 
ke  lands  by  purchase  or  occupation  between 
l»  passage  oi  the  Act  and  the  actual  location 
ind  identification  of  the  lands  are  pre&eryed 
■drnpaired,  while  the  grant  of  the  right  of 
ntj  u  sabject  to  no  sudi  condition ;  and  in 
Iks  ooDstraction  given  by  this  court  to  a 
riailar  grant  in  St,  Joseph  dk  D,  O,  R,  Oo. 
V.  MMb,  108  U.  8.  426  [26:  578],  a  per 
m  sabsequently  acquiring  any  part  of  such 
ri|^  id  way  takes  it  suhject  to  the  prior 
right  of  the  railroad  company.  As  remarked 
fey  the  court  in  that  case  (page  480  [579])  : 
"H  tiw  company  could  be  compelled  to  pur- 
6mm  its  way  over  any  sections  that  might 
fee  oeeapied  in  advance  of  its  location,  very 
■rions  obstacles  would  be  imposed  to  the 
■qgras  of  the  road.  For  any  loss  of  lands 
m  nttlement  or  reservation,  other  lands  are 
prnt;  bat  for  the  loss  of  the  right  of  way 
^f  tee  means,  no  compensation  is  providea, 
Mr  could  any  be  given  by  the  substitution 
if  aulfaer  route." 

'  He  only  title  which  the  plaintiff  seems  to 
hm  had  to  the  land  in  question  was  by 
viitae  of  an  appropriation  or  occupation  of 
tti  ttme  under  the  Act  of  July  26,  1866, 
"gnatiag  the  right  of  way  to  ditch  and  canal 
•■Mn  over  the  public  lands,  and  for  other 
fanoieB.*  14  Stat.  251.  But  as  his  occu- 
Mm  dates  only  from  May,  1879,  long  after 
fts  defendant  Company  had  become  entitled 
Id  its  right  of  way  over  these  lands  by  virtue 
tf  the  Id  of  July  25,  1866,  his  claim  was 
dnrly  loboidinate  to  that  of  the  Railroad 
GoBpany.  Under  this  Act  the  plaintiff  ac- 
fiired  no  right  to  any  portion  of  the  public 
MB  otll  his  actual  taking  possession  of 
ii  wuui  for  the  purpose  of  constructing  a 
iU,  and  in  so  doing  he  took  the  risk  of 
•eroadiing  upon  the  right  of  way  which  the 
Iritaoid  Company  might  thereafter  select 
tv  tte  purposes  of  their  road.  This  veir 
mUqb  arose  in  tiie  Supreme  Court  of  Calf- 
■Bis^  in  the  case  of  iJaran  v.  Central  Pae. 
;  I  Ck,  H  Cal.  245,  in  which  the  court  ob- 
\9tmi  (a.  259)  that  "the  grant  by  Congress 
^tf  As  ^gfat  01  way  over  any  portion  of  the 
iMie  kod,  ta  which  the  United  States  have 
[jBi^  sad  tc»  which  private  rights  have  not 
ilisttacbed  ander  the  laws  of  Congress, 
j<S  in  the  grantee  the  full  and  complete 
^/l0tL  of  entry  f(nr  the  purpose  of  enjoying 
M  light  cranted,  and  no  person  claiming  in 
Ml  OVB  light  any  interest  in  the  lands  can 
the  grantee  from  entering,  in  pursu- 
of  his  grant,  or  can  recover  damages 
■ar  neoosarily  be  occasioned  by  such 
We  regard  this  exposition  of  the 
Was  iDinid,  aiSl  the  case  as  exactly  in  point 
Ii  ttit  oooneciion. 

%,  Witk  regard  to  the  question  of  estoppel, 
ha  oomplainant  alleges  that  the  defendant 
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went  into  p<^session  of  that  portion  of  the 
plaintiff's  ditch  across  which  its  road  was 
constructed,  under  a  deed  from  plaintiff  and 
his  tenant  in  common,  for  a  consideration  of 
$250  paid,  and  assented  to  the  condition 
therein  contained  against  impairing  or  de- 
stroying said  ditch,  the  only  ri^ht  conveyed 
being  a  license  ''to  enter  on  said  ditch  and 
construct  and  operate  its  road  over  the  same, " 
upon  such  condition.  The  contention  of  the 
plaintiff  is  that  in  receiving  this  deed  and 
entering  into  possession  the  relation  of  land- 
lord and  tenant  was  created  between  them, 
and  not  that  of  vendor  and  vendee,  so  far  as 
the  doctrine  of  estoppel  is  concerned.  But 
as  the  deed  was  the  conveyance  of  a  perpetual 
right  for  a  solid  consideration  therein  ex- 
pressed, and  there  was  no  covenant  for  the 
payment  of  any  rent,  nor  for  the  redelivery 
of  possession,  we  think  it  should  be  regarded 
as  creatine  the  relation  of  grantor  and  grantee 
between  the  parties  thereto.  We  have  already 
found  that  the  title  of  the  Company  to  its 
rieht  of  way  upon  the  location  of  its  route 
related  back  to  the  date  of  the  Act,  and  hence 
that  when  it  took  possession  of  the  land  in 
question  plaintiff  bad  no  title  thereto  which 
he  could  set  up  against  the  Companv.  Had 
the  defendant  not  accepted  the  deed  from  the 
plaintiff,  it  might,  under  our  ruling  upon 
the  first  point,  have  treated  him  as  a  tres- 
passer. The  real  question  then  is,  whether 
the  defendant  is  placed  in  a  worse  position 
by  having  accepted  the  deed  from  a  party 
who  had  no  title  to  the  premises  he  assumed 
to  convey — the  defendant  having  taken  the 
conveyance  under  a  mistaken  view  of  the 
law  applicable  to  the  case. 

It  is  conceded  that,  as  a  general  principle, 
the  grantee  in  a  deed  of  conveyance  is  not 
estopped  to  deny  the  title  of  his  grantor,  and, 
unless  this  case  be  an  exception  to  this  rule, 
it  will  necessitate  an  affirmance  of  this  judg- 
ment. The  rule  was  first  applied  by  this 
court  in  the  case  of  Blight  v.  Rochester,  20 
U.  S.  7  Wheat.  585  [5:  516],  in  favor  of  the 
grantee,  who  was  permitted  to  show  that  the 
person  from  whom  he  derived  title  was  an 
alien,  and,  under  the  laws  then  existing,  in- 
caoable  of  transmitting  by  inheritance  the 
title  to  lands  in  this  country.  In  Merrymat 
V.  Bourne,  76  U.  8.  9  Wall.  592  [19:  688], 
it  was  stated  that  the  vendee  ''holds  adversely 
to  all  the  world,  and  has  the  same  right  to 
deny  the  title  of  his  vendor  as  the  title  of 
any  other  party ;"  and  in  Robei'teon  v.  Pick- 
reU,  109  XL  S.  608  [27:  1049],  it  was  held, 
in  an  elaborate  opinion  by  Mr.  Justice  Field, 
that  defendants,  who  held  under  a  deed  of  a 
life  estate,  were  not  estopped  from  setting 
up  a  superior  title.  Cases  in  the  state  courts 
to  the  same  effect  are  Camstock  v.  Smith,  18 
Pick.  116;  Osterhaut  v.  Shoemaker,  8  Hill, 
518;  Olee  v.  Seaman,  21  Mich.  287,  and 
Sparrow  v.  Kingman,  1  N.  Y.  242. 

Upon  the  other  hand,  there  are  doubtleps 
some  exceptions  to  the  rule  arising  out.  of 
circumstances  which  would  render  the  repu- 
diation of  the  grantor's  title  "a  breach^  of 
good  faith  and  common  honesty**  on  the  p%rt 
of  the  grantee.  Thus  he  cannot  refuse  toi  pay 
the  consideration  named  in  his.  deed,  nor 
probably  to  perform  any  other  stxiotljn  per- 
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■onal  covenant,  nor,  as  remarked  by  the  court 
in  BoberUon  ▼.  Piekrell,  can  the  grantee,  in 
a  contest  with  another,  whilst  relying  solely 
apon  the  title  conveyed  to  him,  question  its 
validity  when  set  up  by  the  latter.  In  other 
words,  ne  cannot  assert  that  the  title  obtained 
from  his  grantor,  or  through  him,  *is  sufficient 
for  his  protection,  and  not  available  to  his 
contestant.  Where  both  parties  assert  title 
from  a  common  grantor,  and  no  other  source, 
neither  can  deny  that  such  grantor  had  a 
valid  title  when  he  executed  his  conveyance. 
Thus,  in  Wileoxon  v.  (kbom,  77  Mo.  621,  it 
was  stated  that  the  rule  was  not  applicable 
to  a  case  where  the  only  title  asserted  by  the 
grantee  was  the  precise  title  he  had  acquired 
from  the  grantor,  nor  to  a  case  where  both 
parties  claimed  from  a  common  source,  and 
the  title  was  identical  in  that  source.  In 
that  case,  a  county,  having  received  the  pur- 
chase money  for  a  tract  of  swamp  land, 
caused  a  deed  to  be  made  to  the  purchaser 
by  Uie  county  commissioner.  On  the  same 
day  the  county  made  a  loan  of  school  funds, 
taking  as  security  a  mortgage  on  the  land. 
Subsequently  the  county  caused  the  mort>qige 
to  be  foreclosed.  The  defendant  derived  title 
through  this  foreclosure.  It  was  held,  as 
against  the  heirs  of  the  original  purchaser, 
that  the  defendant  was  estopped  to  deny  the 
validity  of  the  commissioner's  deed.  &o,  in 
Phelan  v.  Kdley,  25  Wend.  889,  it  was  held 
that  where  a  person,  having  a  possessory  title 
to  lands,  dies  in  possession,  leaving  several 
children,  his  heirs-at-law,  who  succeed  to 
such  possession,  it  was  not  competent  for  one 
of  such  heirs,  who  had  obtained  the  exclusive 
possession  of  the  whole  of  the  premises,  to 
defeat  a  recovery,  by  his  co-heirs,  of  their 
proportional  parts  or  shares,  by  setting  up  a 
title  acquired  from  the  owners  of  the  land ; 
that,  to  avail  themselves  of  such  title,  they 
must  first  surrender  possession  to  their  co- 
heirs, and  then  bring  ejectment.  And  in  a 
number  of  cases  it  has  been  held  that  where 
one  takes  by  descent  as  a  co-heir  or  tenant  in 
common,  he  cannot  show,  in  an  action  of 
«^)ectment  by  his  co-heir,  that  his  ancestor 
had  no  title.  Ja^ckaon  v.  Street&r,  5  Cow. 
529 ;  ProprieU)r$  of  Braintree  v.  Battle$,  6  Yt 
895. 

But  the  consequences  of  treating  this  case 
as  an  exception  to  the  general  rule  are  some- 
what serious.  If,  as  we  hold,  the  defendant 
had  the  prior  right  to  this  land,  it  was  under 
no  obli)fation  to  treat  with  the  plaintiff  or 
pay  him  for  the  disturbance  of  his  possession, 
wliich  was  unlawful  as  against  the  Company. 
Has  it  by  this  deea  disqualified  itself  forever 
from  asserting  the  right  that  it  would  have 
possessed  had  it  not  done  this?  We  think 
not.  Assuming,  as  some  of  the  cases  indi- 
cate, that  before  disputing  the  title  of  his 
grantor  the  grantee  is  bound  to  surrender  his 
possession  taken  under  the  deed,  such  re- 
Quirement  is  obviously  inapplicable  to  a  case 
like  this,  where  the  only  possession  consists 
in  the  disturbance  of  a  water  right  or  ditch 
claimed  by  the  plaintiff,  by  the  construction 
of  the  road  across  such  ditch.  It  could  only 
be  restored  by  the  destruction  of  the  road  and 
the  rebuilding  of  the  ditch  ;  in  other  words, 
by  the  surrender  of  possession  under  the  deed, 

810 


and  a  repudiation  of  the  entire , . 

when  it  is  admitted  that  the  defendant  eosU 
set  .up  its  prior  title  and  proceed  againiltti 
plaintiff  as  a  trespasser.  Bat  this  would  ki 
a  useless  and  expensive  fonnnli^ ;  lad  «• 
think  the  rule  that  forbids  n  tenant  fras  db- 
puting  his  landlord's  title  without  tint  ■» 
rendering  his  possession  has  no  appllcBtiai 
to  a  case  like  this.  It  may  be  said  In  gmsd 
that  the  doctrine  of  estoppel  exists  si^ 
where  there  is  an  obligation  to  rastosi  tti 
possession  of  the  land,  upon  certain  cobUb- 
gencies,  such,  for  instance,  as  exist  bet— 
landlord  and  tenant,  or  mortgagor  and  mort- 
gagee.  In  such  cases  the  oocnjpant  is  cos- 
sidered  to  have  pledged  his  faith  to  ratms 
the  possession  of  the  land  which  he  occnplci 
and  will  not  be  permitted  to  do  anythisfti 
impair  the  title  of  him  from  whom  hsM 
received  it.  8  Washb.  Real  Prop.  98;  tei> 
ner  v.  Oreene,  5  R.  L  104;  (khH^m^  ?. 
Shoemaker,  8  Hill,  618. 

In  this  case,  the  defendant  not  only  dil 
not  agree  to  resurrender  posseosion  to  ttit 
plaintiff,  but  it  accepted  the  deed  wHh  lUs 
covenant  or  condition,  for  which  it  vacsliid 
no  consideration,  and  we  do  not  ^imMm  11 
a  breach  of  good  faith  upon  the  part  of  tkr 
defendant  to  set  up  this  fact^  nor  oii|^  11  to 
be  put  in  a  worse  position  fcrr  llaTi^(i^ 
cepted  this  deed  and  paid  ^SO  UieralSor,  tksn 
it  would  have  occupied  had  It  refnssd  sh^ 
gether  to  treat  with  the  plaintiff.  Ths  ~ 
was  evidently  delivered  and  noeiirad  hj 

parties  under  a  mlsapprehoislon  of  

legal  riffhts,  and  it  would  be  manifestly  ifr 
Just  to  hold  the  defendant  forerer  ssloppsi 
from  asserting  the  invalidity  of  the  oovesMl 
into  which  it  had  inadvertently  entered. 

Ths  fudgmeiU  €f  lAs  enir<  Mm  «■!  Ip 
aiffiffmoL 
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[No.  269.] 
Argued  Monk  SO,  189t     DeeUM  April  SO, 

1891. 

P\  ERROR  to  the  Circuit  Oonrt  of  the  UDited 
StatM  for  the  Southern  District  of  New 
York  to  review  a  judgment  for  duties  ille^lly 
exacted.  Becened,  wiih  direction  to  enter judff* 
meni  for  a  leee  amount. 

The  facts  are  stated  in  the  opinion. 

Mr.  Win*  A.  Maorjr*  Aeeietant  Atty-Oen,, 
for  plaiotifTs  in  error. 

M€$$re.  &L  F.  Phillips  and  R  J).  McKen- 
ney  for  defendants  in  error. 

Mr.  (Mtf  Juetiee  Fuller  delivered  the 
opinion  of  the  court : 

This  suit  was  broueht  by  George  F.  W. 
Bartels  and  others  in  the  New  York  supreme 
court,  November  12,  1868,  against  Reofield, 
then  Late  Collector  of  the  Port  of  New  York, 
to  recover  back  the  sum  of  fifteen  hundred 
dollars,  duties  at  the  rate  of  forty  per  cent, 
under  Schedule  B  of  the  Act  of  July  80,  1846 
(9  Stat  42),  that  had  been  unlawfully  as- 
sessed on  cbarffea  for  inland  transportation 
on  a  lar^  number  of  importations  of  cham- 
pagne wine  invoiced  from  Rheims,  and  ex- 
ported from  the  Port  of  Hkvre,  and  on  one 
half  of  one  per  centum  excess  of  commissions 
on  the  said  importations.  Service  was  nutde 
November  16,  1868,  and  notice  of  appearance 
given,  and  bill  of  particulars  ana  copy  of 
complaint  demandea  bv  defendant,  ana  the 
suit  removed  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York  by  certiorari  on  February  20,  1864. 

The  declaration  was  filed  March  80,  1864, 
and  consisted  of  the  common  counts,  alleging 
an  indebtedness  in  the  sum  of  $1,500,  for 
money  lent  and  advanced ;  paid,  laid  out  and 
expended;  had  and  received,  and  due  upon 
an  account  stated ;  and  the  ad  damnum  was 

J»laced  at  ftl,500.  On  April  20,  1864,  the  de- 
endants  filed  a  plea  of  the  general  issue,  and 
on  the  next  day,  April  21,  a  Jury  was  called 
and  sworn  in  tnit  and  some  other  cases,  and 
a  verdict  rendered  in  these  terms : 

"By  consent  of  counsel  the  Jury  find  a 
verdict  for  the  plaintifb  in  the  above-entitled 
action  f(nr  excess  of  duty  with  interest  thereon 
illegally  exacted  from  plaintiffs  and  paid 
under  protest  to  defendant,  and  not  barred 
by  the  statute  of  Limitations,  on  commissions 
over  one  and  one-half  per  centum  on  mer- 
rtt90]  ^bandise  imported  by  the  plaintifb  at  New 
^  '  York,  from  Great  Britain;  on  commissions 
over  two  per  centum  on  merchandise  imported 
by  plaintifliR  at  New  York  from  the  Conti- 
nent of  Europe  (except  Paris) ;  on  the  dis- 
count of  two  and  one-naif  per  centum  dis- 
allowed on  linens  imported  at  New  York 
from  Ireland;  on  charges  on  merchandise 
imported  at  New  York  from  Ireland;  on 
charges  on  merchandise  imported  at  New 
York  for  the  transportation  of  the  goods  from 
the  interior  of  tne  country  by  railroad  or 
water  carriage  incurred  prunr  to  the  time  of 
exportation ;  od  coastwise  and  transportation 
charges  firom  Ireland  and  Scotland  to  £ng- 
tand  on  mercnandias  imported  at  New  York 
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from  Ireland  and  Scotland  tia  England,  and 
on  additions  to  make  market  value  of  said 
merchandise  at  London  and  Liverpool;  on 
transportation  charees  from  the  Continent  of 
Europe  to  Great  Britain,  on  merchandise  im- 
port^ at  New  York  from  the  Continent  of 
Europe  via  Great  Britain ;  on  merchandise 
imported  by  the  plaintiffs  at  New  York,  and 
invoiced  in  Bremen  thalers,  by  the  Bremen 
thalers  having  been  computed  in  assessinic 
duties  at  a  higher  rate  than  seventy-one  cents, 
the  rate  at  which  it  should  by  law  have  been 
computed ;  the  amount  of  excess  of  duties 
exacted  from  the  plaintiffs,  and  paid  by  the 
defendant,  and  embraced  in  the  plaintiffs' 
bill  of  particulars,  to  be  adjusted  by  the  clerk 
of  the  court  or  his  deputy.  It  is  expressly 
stipulated  that  in  case  it  shall  appear  on  the 
adjustment  or  otherwise  in  any  case  that  the 
suit  was  not  brought  within  the  time  pre- 
scribed by  Statute  of  Limitations,  or  that 
the  question  of  timeliness  of  pretest,  or  tlie 
question  of  a  sufflciencv  of  a  continuous  or 
prospective  protest, shall  be  involved,  the  ver- 
dict shall  be  opened  and  opportunity  to  ap- 
peal be  given  to,  and  at  tne  option  of,  the 
district  attorney. 

**  A  certificate  of  probable  cause  to  be  en- 
tered in  each  case. 

''The  right  to  appeal  or  writ  of  error  as 
above  not  to  be  reserved  to  the  district  attor- 
ney, unless  the  amount  involved  be  suffi- 
ciently large  to  allow  such  writ  of  error.* 

March  16,  1865,  it  was  ordered :  *That  all 
the  orders  heretofore  made  by  this  court,  re- 
ferring cortain  suite  against  the  collector  of 
the  Port  of  New  York  to  the  clerk  of  this 
court  for  adjustment,  be  and  the  same  are 
hereby  revoked,  except  as  to  such  cases  the 
adjustment  of  which  nas  actually  commenced 
before  him."  July  1,  1865,  this  and  other 
suite  were  referred  by  Judge  Nelson  to  the 
collector  of  the  port  for  adjustment.  No- 
vember 20,  1874,  an  order  was  entered: 
''That  the  referee  therein,  in  adjusting  any 
of  the  above  causes,  shall  not  exclude  from 
his  report  any  item  or  items  for  the  reason 
that  said  item  or  items  were  paid  more  than 
six  years  before  the  commencement  of  suit, 
unless  it  shall  appear  that  the  Stetute  of 
Limitetions  was  dulv  pleaded  by  the  defend- 
ant in  each  case,  and  tne  referee  is  instructed 
to  include  such  items  in  his  reporto  and 
stetements,    unless   the    Stetute    has    been 

£  leaded.*  Mr.  Redfleld  having  died  July 
3,  1877,  and  lettere  testomentery  having 
issued  to  Constance  C.  Redfleld  and  Frank 
B.  Kedfield,  the  latter,  as  executrix  and 
executor,  were  substituted.  May  22,  1880,  aa 
defendants.  On  the  8th  of  January,  1881, 
against  the  opposition  of  the  government, 
plaintifb  were  given  leave  to  amend  the- 
sununons  and  declaration  by  increasing  the- 
damages  therein  set  forth  to  $20,000,  and 
interest  from  the  dates  of  payment,  and  an. 
amendment  thus  increasing  the  indebtedness, 
claimed,  and  the  amount  named  in  the  iuf 
damnum,  with  interest,  was  made  accord- 
ingly on  the  face  of  the  original  papers.  Oa 
the  11th  of  May,  1882,  plaintiib  served  a 
bill  of  particulars,  notifying  the  defendante 
that  the  plaintifb^  claim  "u  for  excess  of 
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duty  paid  on  charges  and  commissions  on  all 
importations  made  into  New  York  on  which 
duties  were  paid  to  the  defendants  between 
November  1,  1858,  and  Jul^  1,  1857. "  and 
giving  a  list  of  the  importations.  June  80, 
1882,  the  case,  with  others,  was  referred  to 
the  clerk  of  the  court  for  adjustment,  ac- 
cording to  the  verdict,  of  the  plaintiffs' 
claim,  upon  the  bill  of  particulars  served. 
On  the  19th  of  September,  1882,  a  rule  to 
show  cause  why  the  defendants  should  not 
be  allowed  to  set  up  as  additional  defenses 
the  pendency  of  anoUier  suit  for  the  same 
cause  or  causes  of  action,  res  cufjudicata  and 
payment  was  entered,  but  was  vacated  on  the 
20th  of  October.  December  15,  1882,  the  ref- 
eree made  his  report,  to  which  defendants  filed 
exceptions,  which  were  heard  March  28,  1888, 
and  on  the  4th  of  April,  1888,  sustained. 
The  opinion  of  the  circuit  Judge  will  be 
found  in  16  Fed.  Rep.  886.  A  rehearing 
was  granted  and  had  March  4,  1884 ;  the  re- 
port was  recommitted  on  the  16th  of  May, 
1884,  and  an  additional  report  was  filed  June 
1,  1885,  finding  that  the  amount  due  plain- 
tiUs  ^as  $14,894.95  principal  and  $29,988.55 
interest,  to  the  date  of  the  report.  This  re- 
port was  confirmed  April  19,  1886,  and  in- 
terest directed  to  be  computed  from  the  date 
of  the  report  to  the  date  of  entry  of  Judg- 
ment. Judgment  was  signed  October  8, 1887, 
for  $51,802.48.  A  bill  of  exceptions  was 
taken,  and  the  case  brought  here  on  writ  of 
error. 

The  order  of  May  16,  1884,  recommitting 
the  report,  dirocted,  among  other  things, 
^'that  the  referee  receive  such  evidence  as  the 
parties  may  present  respecting  the  existence 
of  laches  which  may  affect  the  right  of 
plaintiff  to  recover  interest  under  the  decis- 
ion of  the  supreme  court  in  the  case  of 
•  Bedfield  v.  7$talyfera  Iran  Co. '  "  The  referee 
transmitted  the  evidence  taken  before  him 
bearing  upon  that  question,  and  reported  that 
he  failed  to  see  any  good  and  substantial 
grounds  for  a  finding  of  laches  on  the  part 
of  plaintiffs,  which  ought  to  deprive  them 
of  interest,  and  2ie  therefore  found  and  re- 
ported that  interest  should  be  included  in  the 
judgment.  The  bill  of  exceptions  contains 
the  evidence  adduced  before  the  referee,  his 
report,  and  twenty-nine  specific  findings  of 
fact,  made  at  the  request  of  the  plaintiffs, 
and  a  finding,  ^as  a  conclusion  of  law,* 
likewise  so  requested :  ''That  the  plaintiffs 
have  not  been  guilty  of  laches,  but  have 
used  reasonable  diligence  in  the  prosecution 
of  this  action  and  are  entitled  to  interest  on 
the  amount  of  principal  found  due  by  the 
referee  from  the  several  dates  of  payment.** 
And  also  thirty-six  findings  of  fact  as  re- 
quested by  the  defendants,  and  a  refusal  of 
one  finding  of  fact  so  requested,  as  well  as 
refusals  to  find,  as  ''conclusions  of  law,"  that 
the  plaintiffs  "have  been  guilty  of  gross 
laches  in  prosecuting  this  action,"  and^are 
not  entitlcKi  to  recover  any  interest  whatever 
in  this  action."  To  this* report  and  the  de- 
cisions of  the  referee  the  plaintiffs  and  de- 
fendants severally  filed  exceptions,  those  of 
plaintiff^  relating  to  certain  refusals  to  find 
not  material  here.  The  defendants  excepted 
to  varioui  findings  by  the  referee  in  accord - 
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ance  with  plaintiff^'  lequeBti^  and  toipedli 
conclusions  relating  to  ladies  and  the  illo**  i 
ance  of  interest ;  to  the  referee's  rrfonl  ti  \ 


find  as  requested  by  defendanta^  "tint 
is  no  evidence  in  this  action  that  thenplai^ 
tiffs,  or  anyone  in  their  behalf,  from  Joly  L 
1865,  until  about  April  w  May,  1881,  wImi 
this  action  was  referred  to  the  preeentiefenik 
have  made  any  application  to  the  colledv 
of  the  port,  as  sudi  referee  m  aforatld,  ti 
have  this  action  to  adjusted,"  tboui^  tti 
referee  did  find  that  "there  is  no  eridoiee  ti 
this  action  that  these  plaintiffs,  (nr  anyone  ii 
their  behalf,  from  April  1,  1864,  until  mrn^ 
where  about  June  80,  1882,  erer  made  wa 
application  to  this  court,  or  ft  Judge  thcnil 
to  have  this  action  adjusted  pursuant  to  m 
verdict  therein."  The  defendant!  alio  u^ 
cepted  to  the  referee's  refusal  to  find  tti 
conclusions  of  law  requested  by  tliem.  Tie 
exceptions  of  the  parties  were  heard  wk 
overruled  April  17, 1886.  The  opinion  of  III 
circuit  court  is  reported,  27  Fed.  Rep.  ML 
The  order  for  Judgment  it  dated  Anil^ 
1886.  Judgment  was  signed  OcUrtwrX  tH( 
as  before  stated.  To  this  order  and  tte  d^ 
cision  of  the  court  embodied  therefn  the  d^ 
fendants  duly  exc«spted,  in  so  far  as  tin  ■■• 
overruled  the  defendants'  exoeptiona  m  li 
the  allowance  of  interest  in  the  can. 

In  the  view  Which  we  take,  we  do  Ml 
deem  it  necessary  to  recapitulate  the  jwkm 
findings  of  fact  by  the  referee.  It  shoold  hi 
said,  however,  that  it  appealed,  amnnf 
things,  therefrom,  that  a  suit  was  oonun 
by  plaintiffs  in  1860  to  reoofer  eioemeilff 
duty  paid  on  charges  and  oommiMlons  from 
November  1,  1858,  to  July  1,  1857,  ia  wfcUl 
Judgment  was  finally  entered  Febnmy  XL 
186^  which  was  paid  April  7,  1864;  ail 
that  after  the  Judgment  was  paid  emiA 
missing  entries  and  inToicei  were  ftmnd  fel 
the  record  room  of  the  custom-hoore,  and  te 
referee  held  that  it  was  through  no  fudtsff 
the  plaintiffs  that  the  amounts  80ii|riit  to  hi 
recovered  in  this  suit  were  not  Inelndsd  fel 
the  prior  action,  which  covered  pmetfosl^ 
the  same  perida  of  time,  and  tast  if  ttl 
omission  to  include  the  amounts  in  tbs  teasi 
suit  had  been  through  any  fault  orneglifHBI 
of  the  plaintiffs,  it  was  eored  by  tlie  "  ' 
entered  April  21,  1864,  tiy  consent 

We  agree  with  the  circuit  ooort  L«  ^. 
consent  verdict  may  be  properly  treated  «1 
stipulation,  and  that  it  precittded  tlie  deftii^ 
ants  from  denying  that  the  plaintifb  «ll^ 
entitled  to  reooYer  excess  of  duties  ilkp^f 
exacted  by  and  paid  under  protest  ts  the  •; 
fendants*  testator;  and  that  under  the  fHi^'' 
cumstances,  the  defense  of  the  for—rallj 
Judgment  and  payment  could  not  be  SiwsMj 
of.    And  while  by  that  so-called  Yetdldte 
defense  of  the  Statute  of  Limitations  «M*] 
pressly  reserved,  yet,  on  the  2(H]i  of  Num., 
ber,  1874,  it  was  ordered  that  itena  hmm 
by  the  Statute  should  not  be  exdnded  taU 
the  recovery  except  in  cases  where  the  8^^ 
ute  had  been  pleaded,  and  as  that  oite* 
not  objected  to,  nor  exception  taken  M 
time,  the  court  correctly  aseumed  thsl 
government  had  waived  the  stijmlatiQB  » «» 
as  intended  for  its  protection  ui  that  Nf^L 
and  hence  that  there  could  be  a  leuif  j  • 
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He  Items  named  in  the  bill  of  particulars  in 
till  cue,  notwithstanding  they    were   all 
tasd  npcrn  the  face  of  this  record  under  the 
ftitiiteof  Limitations  of  New  York  then 
applicible.     Barney  ▼.    Odridu,  138  U.    8. 
W  [84 :  10871.     When  that  verdict  was  con- 
mod  to,  plaintiffs  asserted  an  indebtedness 
tf  |1,6(X),  and  nearly  seventeen  years  after- 
viraSi  on  the  8th  of  January,  1881,  they  were 
pomitled  by  amendment  to  raise  the  amount 
K  the  alleged  indebtedness  from  $1,500  to 
190,000  and  interest,  and  no  exception  seems 
to  have  been  taken  to  the  granting  of  that 
■Bendment.    The  bill   of  particulars  was 
on  the  11th  of  May,  1882.    These  are 
of  record  and  were  also  found  by 
te  referee.    Treating  the  findings  of  fact  and 
eondtisicRis  of  law  of  the  referee,  and  the 
Mtkn  of  the  ooort  in  passing  upon  the  ex- 
emptions to  the  referee's  report  and  findings, 
m  adopting  the  referee's  conclusions,  and  to 
%s  considered  either  as  a  special  verdict  or 
m  findings  of  fact  and  conclusions  of  law  by 
tte  coort,  tbe  same  having  been  duly  ex- 
eqrted  to,  the  question  arises  whether  the 
Mpnent  rendered  is  justified  by  those  find- 
topi    If  npon  tJie  facts  the  court  had  in- 
rtroeled  a  Jory  to  find  the  interest  allowed 
b  ttJs  case,  and  such  an  instruction  had 
Ian  ezoepted  to,  (nr  if  the  case  had  been  sub- 
Bitted  to  the  court  for  trial,  and  findings  of 
fat  and  omdusions  of  law  had  been  made 
•BBOidingly,  the  questioi:  whether  there  was 
«nr  lesnlting  in  tlie  Judgment  as  rendered 
WM  be  open  to  us ;  and  we  hold  that  this 
b  »  npon  iJiis  record 

b  JMUtf  V.  TtMufera  Iran  Co.,  110  U.  8. 
iHk  m  [28:  109,  m\^  the  court,  speaking 
Jfr.  AtUee  Mattiiews,  said  :  **  Interest  is 
on  money  demands  as  damages  for  do- 
,  ia  najment,  being  lust  compensation  to 
in  plainUff  for  a  default  on  the  part  of  his 
imbr.  Where  it  is  reserved  expressly  in 
Ai  ccsrtiict,  or  is  implied  by  the  nature  of 
Ai  pramise,  it  becomes  part  of  the  debt,  and 
b  nooverable  as  of  right ;  but  when  it  is 
|H«as  damages,  it  is  often  matter  of  dis 
Wtion.  In  cases,  like  the  present,  of  recov- 
■ia  fbr  excessive  duties  paid  under  protest, 
km  held,  in  JSrskii^e  v.  Van  Arddale,  82 
1L  &  15  Wall.  75  [21:  68],  that  the  jury 
'  '  ^  add  interest,  the  plaintiff  ordinarily 
oititled  to  it  from  the  time  of  the  il- 
ezactioQ.  But  where  interest  is  recov- 
not  ni  part  of  Uie  contract,  but  by 

?'  ef  damages,  if  the  plaintiff  has  been 
Ifef  of  laches  in  unreasonably  delaying 
praaecation  of  his  claim,  it  may  be  prop- 
a withheld."  That  was  the  case  of  an 
I  begun  on  December  80,  1854,  to  re- 
Mr  from  tlie  eollector  of  the  Port  of  New 
T(Bk  money  nlleeed  to  have  been  illegally 
'  by  him  for  customs  duties  and  paid 
protest,  and,  on  the  16th  of  December, 
.  a  verdict  was  taken  bv  consent  in  the 
of  fl,500,  subject  to  adjustment  at  the 
m-hoaie  as  to  the  amount.  Judgment 
«■  finally  entered  August  22,  1888.  The 
onaade,  whidi,  by  the  terms  of  the  ver- 
Act  efther  partv  was  at  liberty  to  turn  into 
■  HI]  of  ezoeptlons,  set  forth  the  entire  evi- 
bot  was  not  an  agreed  statement  of 
■flr  a  qMcial  verdi^  nor  a  finding  of 
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facts  by  the  court,  and  contained  no  excep- 
tions. It  could  not,  therefore,  be  treated  as 
the  basis  for  an  assignment  of  errors,  but 
this  court,  notwithstanding,  held  that  the 
circuit  court  erred  in  allowing  interest  from 
December,  1854,  until  August,  1883,  a  period 
of  nearly  twenty-nine  years,  because  the  de- 
lay in  the  prosecution  of  the  suit  was  to  be 
attributed  to  the  plaintiff  below.  This  was 
in  view  of  the  fact  Uiat  **the  verdict  was 
purely  formal,  and  was  entered  by  consent, 
after  the  hearing  of  the  evidence,  merely  as 
a  basis  for  further  proceedings,  which  were 
to  consist  in  an  adjudication  oy  the  court  of  [•  0*J 
the  questions  of  fact  and  law  arising  upon 
the  testimony,  and  liquidation  of  the  amount 
to  be  recovered  in  case  the  legal  liability 
was  found  to  exist.  ** 

In  United  States  v.  Sanborn,  135  U.  8.  271, 
281  [84:  112.  1151,  Bedfield  v.  Tstalyfera 
Iron  Co,  was  cited  with  approval,  and  the 
court  said :  ^  That  the  same  rule  should  be 
applied  against  the  government  when,  in  a 
case  like  the  present  one,  it  has  long  delayed 
an  assertion  ot  its  rights,  without  showing 
some  reason  or  excuse  tor  the  delav.  especial  ly 
when  it  does  not  appear  that  t&e  defendant 
has  earned  interest  upon  the  money  improp- 
erlv  received  by  him. " 

in  the  case  at  bar,  the  findings  give  the 
grounds  upon  which  the  referee  and  tlie  court 
concluded  that  the  delay  which  had  inter- 
vened was  not  fairly  attributable  to  the  plain- 
tiffs, and  the  circuit  court  said  that  it  "*  arose 
mainly  from  complications  incident  to  tno 
fact  that  the  suit  was  one  of  a  very  large 
number  of  similar  suits  in  which  questions 
affecting  the  defendants'  liability  were  being 
litigated  from  time  to  time  with  varying  re- 
sults; that  any  recovery  which  plaintiffs 
might  have  obtained  would  not  have  been 
acquiesced  in  by  the  government,  but  would 
have  been  further  litigated ;  and  that  their 
claim  was  to  that  extent  involved  with  the 
trials  and  results  of  the  other  suits  that  it 
was  reasonable  to  postpone  the  trial  in  pros- 
pect of  an  adjustment,  which  at  times  seemed 
to  be  near  at  hand,  but  was  constantly  de- 
ferred by  the  vacillating  action  of  the  officers 
of  the  government. " 

We  are  satisfied,  however,  that  the  Judg- 
ment cannot  be  sustained  upon  those  grounds. 
The  indebtedness  plaintiffs  set  up  on  the  16th 
of  November,  1863,  when  the  summons  was 
served,  was  $1,500.  The  indebtedness  they 
were  permitted  to  claim  on  the  8th  of  Janu 
ary,  1881,  was  $20,000.  The  amount  of 
principal  found  by  the  referee,  and  for  which 
judgment  was  entered,  was  $14,394.95.  In- 
terest was  allowed  from  ths  date  of  the  sev- 
eral payments  aggregating  that  amount  (all 
of  which  were  made  between  November  1,  rirA*! 
1853,  and  July  1,  1857),  to  June  1,  1885,  and  L^***' 
from  that  date  to  the  third  of  October,  1887, 
when  judgment  was  signed  for  $51,802.48. 
The  bill  of  particulars  was  not,  as  we  have 
said,  served  until  May  11,  1882. 

All  of  the  items  sought  to  be  recovered 
Were  barred  by  the  Statute  of  Limitations. 
A  suit  had  been  brought  as  early  as  1860  upon 
the  same  cause  of  a^ion,  had  gone  to  judg- 
ment and  the  amount  had  been  promptly 
paid,  but  plaintifb  were  nevertheless  pei- 
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mittcd  to  reoover  in  this  action  upon  the 
ground  that  these  collections  had  not  actually 
been  included  in  the  former  recovery,  and 
that  the  consent  yerdict  or  stipulation  waived 
the  defense  of  rei  aeffudicaia.  Whether  the 
$1,500  original lj[  sued  for  contained  inter- 
est,  or  what  particular  items  were  included, 
does  not  app  3ar .  There  was  no  interest  count, 
and  it  is  doubtful  if  interest  was  at  first 
specially  declared  for  in  any  way.  No  ac- 
count was  rendered  or  demand  made  prior  to 
the  commencement  of  the  suit,  nor  was  any 
bill  of  particulars  furnished  at  that  time. 

As  interest  was  recoverable  as  damages 
only  upon  the  principle  of  wrongful  deten- 
tion of  the  debt,  or  of  unreasonable  and  vexa- 
tious delay  in  payment,  we  are  not  inclined 
to  regard  the  debtor  as  in  default  for  inabil* 
ity  to  inform  the  creditors  of  the  extent  of 
the  deprivation  of  which  they  might  com- 
plain, but,  on  the  contrary,  hold  that  the 
lack  of  diligence  on  the  part  of  plaintiffs  in 
the  assertion  of  their  claim  was  so  great  that 
no  interest  should  have  been  allowed  from 
anterior  to  the  commencement  of  the  suit, 
and  that  such  allowance  must  be  limited  by 
the  date  of  service  and  of  the  amendment 
whidi  enabled  plaintiffs  to  reoover  the 
larger  amount,  and  to  the  sums  claimed  at 
those  dates,  respectively.  The  total  princi- 
pal awarded  was  $14,^.95,  or  $12,894.95 
after  deducting  $1,500. 

The  judgment  i$  revened,  and  the  cause  re- 
manded, with  a  direction  to  the  Circuit  Court 
to  enter  judgment  Jor  $1,500,  and  intcreetfrom 
November  16,  ISSS,  and  jor  $li,894,96,  wth 
interedfl'om  January  8,  188L 


W.  O,    BOCK,  Assignee  of   H.  P.  Laub, 

Flff.  in  Err,, 
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(See  8.  OL  Beporter*s  ed.  ttS-SIL) 

Suit  againet  marehal  for  attaching  goods-^ae- 
tignment  of  property  named  in  eehedule-^ 
eonitruction  of  deed— Iowa  Statute  a$  to  ae- 
iignment— partial  aeeignmenii, 

L  A  suit  against  a  manba)  for  goo<lt  selaed  by 
him  under  attachment  from  the  United  States 
droult  court  Is  one  artolDg  uxsder  the  laws  of  the 
United  States,  and  removable  from  the  state 
court. 

a.  An  assignment  of  **all  the  lands  and  perw>nal 
property**  of  the  assignor,  *^ore  partfoularly 
enamerated  In  a  schedule  annexed,**  sMlgns  only 
the  property  described  in  the  schedule. 

IL  If  a  general  clause  be  followed  by  special  words, 
which  accord  with  the  general  daose,  the  deed 
shall  be  construed  according  to  the  special  mat- 
ter. 

S.  Under  thv  Iowa  Statute,  a  general  assignment 
Is  a  disposition  of  aU  the  property  of  the  Insol- 
vent for  the  benefit  of  all  his  crediton. 

S.  Partial  assignments  are  permlsiible  under  the 
statutes  of  Iowa. 

[No.  285.1 
Argued  Aprai  J,  1891.  DeMed  April  IS,  1891, 

PI  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa 


to  review  a  Judgment  for  defendants  in  an 
action  against  a  marshal  and  his  deputiea 
for  damages  for  seizing  goods  under  attach- 
ments.   Affirfned. 

The  facts  are  stated  in  the  opinion. 

Meeere.  D,  E.  Lyon  and  A  R  Fouke,  for 
plaintiff  in  error: 

The  action  of  trespass  against  the  marshal 
was  well  brought  in  the  state  court  and  should 
there  have  been  determined. 

BuekY.  (Math,  70  U.  8.  8  Wall.  884  W 
267);  Day  r.  OaUup,  69  U.  S.  2  Wall.  97  a? 
855);  Denny  v.  BenneU,  128  U.  8.  489,  499  (82 
491,  496);  Meteaff  v.  Watertown,  Id.  586  (543) 
Lammon  t.  Feueier,  111  U.  8.  17  (28:887). 
L&rowf  r,  Hudson,  109  U.  8.  468,  476  (27:1000, 
1002). 

An  imperfect  schedule,  or  none  at  all,  does 
not  invalidate  the  assignment 

Meeker  r,  Sandere,  6  Iowa.  61;  Drain  t. 
Miekeil,  8  Iowa,  488;  Price  v.  Parker,  11  Iowa» 
144;  Wooster  y.  Btanfield,  11  Iowa,  128;  Sekal' 
ier  T.  Wright,  70  Iowa,  667;  Loomie  v.  Origin, 
78  Iowa,  482;  Union  Bank  qf  Chicago  y.  KAn- 
$ae  Oity  Pank,  186  U.  8.  228, 235  (84:341,  345); 
Bank  of  Tenneeeee  y.  Bam,  58  U.  8.  17  How. 
157  (15:70);  Cunningham  r,  Norton,  125  U.  8. 
77  (81:624);  Braeheary.  West,  82  U.  8.  7  Pet. 
608,  614  i8:801,  808);  Turner  y.  Jayeox,  40  N. 
Y.  470;  Piatt  r.  Lott,  17  N.  Y.  478:  Emigrant 
Ind,  8av,  Bank  ▼.  Boehe,  98  N.  Y.  874. 

A  reference  to  the  schedule  cannot  limit  or 
qualify  the  broad  language  of  the  assignment 

Eellogg  y.  Slawson,  15  Barb.  56;  BircheU  ▼. 
Strauss,  28  Barb.  298;  Eoans  r.  Ohapin,  20 
How.  Pr.  289;  Reyes  r.  Brush,  2  Paige,  811,  2 
N.  Y.  Ch.  L.  ed.  922;  Nye  7.  Fan  fiusan,  6 
Mich.  880;  Ely  r.  Hair,  16  B.  Hon.  280;  Clark 
y.  Few,  62  Ala.  248;  Union  Nat.  Bank  y.  Bank 

gf  Commerce,  94  DL  271;  BMns  y.  Bmbry,  1 
medes  &  M.  Ch.  207;  Hays  y.  Doane,  11  N. 
J.  Eq.84. 

The  reference  to  the  schedule  by  no  means 
indicates  an  intention  to  qualify  or  limit  the 
broad  and  comprehensiye  language  previously 
used. 

Coyne  r,  Weawr,  84  N.  Y.  890;  Burrill,  As- 
signmento  (4tb  ed  )  g  185:  Edwards  r.  Darby, 
25  U.  8.  12  Wheat  206  (6:608);  United  States 
y.  Johnston,  124  U.  8.  286,  258  (81:889.  896); 
United  States  y.  Moore,  95  U.  8.  760,  768  (24: 
588,  589);  Brown  y.  United  States,  118  U.  8. 
568,  571  (28:1079, 1080);  United  States  y.  HUL 
120  U.  8.  169,  180  (80:627,  681);  Smyths  y. 
Fiske,  90  U.  8.  28  Wall  874,  882  (28:47,  49). 

A  voluntary  conveyance  is  not  per  se  f  raudu* 
lent;  whether  fraudulent  or  not  is  a  question  of 
fact  for  the  Jury. 

Dygert  v.  Bemersehnider,  82  N.  Y.  629;  Hoi- 
den  V.  Bumham,  68  N.  Y.  74;  Babeoek  y. 
Eekler,  24  N.  Y.  628;  JeweU  y.  Knight,  128  U. 
8.  427  (81:190);  Warner  r.  Norton,  61  U.  a  20 
How.  448  (15:950);  Washington  db  O,  B,  Co.  v. 
McDade,  185  U.  8.  654  (84d^):  Dunlapy. 
Noriheaetem  B.  Co.  180  U.  8.  649  (82:1()68); 
Kane  v.  Northern  Cent.  B,  Co  128  U.  8.  91 
(82:889);  Phcmix  Ins.  Co.  v.  Doster,  106  U.  6. 
do,  82  (27:65,  66);  Congress  db  B.  Spring  Co.  y. 
Edgar,  99  U.  8.  656  (25:490). 

A  debtor  may  lawfully  give  a  preference  to 
one  of  the  creditors,  if  he  does  not  thereby  in- 
tend to  defraud  the  others. 

Bean  r,  Patterson,  122  U.  8.  496  (80:1196); 
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Mdgniofi  r.  l%mMmn,  88  XT.  8.  7  Pet  848  (8: 
700);  8mM  ▼.  Onifi,  128  U.  8.  486  (81:267); 
Jleddber  t.  Bonebrake,  108  U.  8.  66  (27:654); 
Tampkdni  t.  IF^^elM*.  41  T7.  8.  16  Pet.  106 
<10.-908). 

Mean,  Ikurid  B,  Eendarmn,  Louis  G« 
Hard  and  Fr»iiels  B.  Daniels*  for  defend- 
snts  in  error: 

Schedule  A«  which  was  annexed  to  the  deed, 
enamerates  and  desciihet  diyers  items  of  real 
and  personal  property,  but  does  not  enumerate 
or  describe  the  goods  in  question,  hence  the 
goods  did  not  pass  by  the  deed. 

Mim$Y.  ArmMtraiw,  81  Md.  87;  Querin  t. 
Bunt,  6  Minn.  875;  WiUcM  ▼.  FerrU,  5  Johns. 
886;  Dri9CoU  y.  FUke,  21  Pick.  608;  Wood  y. 
Bmodiffe,  5  Eng.  L.  &  Eq.  471,  20  L.  J.  N.  8. 
Exch.  1^;  McAlpine  r.  FoUy,  84  Mhm.  261; 
Barton  t.  Dawei,  10  L.  J.  N.  6.  0.  P.  802. 

Mr,  Jwiiee  HajrlsA  deliyered  the  opinion 
of  the  court : 

This  action  involyes  the  title  to  a  certain 
stock  of  goods  seized  under  attachments  sued 
out  against  the  property  of  H.  P.  Lane  from 
the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Iowa,  and  directed 
to  the  marshal  of  tliat  district  for  execution. 
The  goods,  when  seized,  were  in  the  posses- 
sion of  the  plaintiff  in  error,  who  claimed 
the  right  to  hold  them  under  an  assignment 
made  to  him  bv  Lane  before  the  attacmments 
were  issued.  Bock  seeks  to  recoyer  from  Per- 
kins, the  marshal,  and  from  Thrift  and  Hop- 
kips,  his  deputies,  damages  in  the  sum  of  ten 
thousand  dollars  for  their  seizure.  The  de- 
fense was,  that  the  goods  were  the  property 
of  Lane  at  the  time  of  the  seizure,  and  tnere- 
fore  were  liable  to  be  tsJ^en  under  the  attach- 
ments. Upon  the  petition  of  the  defendants, 
accompanied  by  a  proper  bond,  and  an  i^* 
dayit  setting  forth  the  nature  of  the  defense, 
the  case  was  removed  into  the  court  below 
for  trial  as  one  arising  under  the  laws  of  Uie 
United  States.  The  plaintiff  moved  to  re- 
mand it  to  the  state  court.  The  motion  was 
denied,  and  by  direction  of  the  court  the 
J  ury  returned  a  verdict  for  the  defendants.  A 
judgment  in  their  favor  was  accordingly  en- 
tered.   Bock  v.  PerHm,  28  Fed.  Rep.  128. 

The  court  below  properly  retained  the  case 
for  trial.  Every  marshiu  of  the  United 
States,  as  well  as  his  deputy,  must  take  an 
oath  or  aflirmation  that  he  will  faithfully 
execute  all  lawful  precepts  directed  to  him, 
And  in  all  things  well  and  truly  perform  the 
duties  of  his  office.  The  marshal  must  also 
l^ive  bond,  with  sureties,  for  the  faithful 
perfonnanoe  of  the  duties  of  his  office  by 
oimself  and  deputies.  And  marshals  and 
their  deputies  have,  in  the  respective  States, 
the  same  powers  in  executing  the  laws  of  the 
United  States  as  sheriffs  and  their  deputies 
have  in  executing  the  laws  of  such  States. 
Rev.  Stat.  g§  782,  788,  788.  A  case,  therefore, 
dependinff  upon  the  inquiry  whether  a  mar- 
shal or  his  deputy  has  rightfully  executed  a 
lawful  precept  directed  to  the  former  from  a 
court  of  the  United  States,  is  one  arising 
under  the  laws  of  the  United  States ;  for,  as 
this  court  has  said,  "cases  arising  under  the 
laws  of  the  United  States  are  sucn  as  grow 
out  of  tlie  legislation  of  Congress,  whether 
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they  constitute  the  right  or  privilege,  or 
claim  or  protection,  or  defense  of  the  party, 
in  whole  or  in  part,  by  whom  they  are  as- 
serted." Tennessee  v.  Dcmt,  100  U.  S.  257, 
264  [26:  648,  650]  ;  New  Orleam,  M.  d  T.  R. 
Co.  y.  Mi8ti$8ippi,  102  U.  8.  185,  141  r26: 
06.  08].  If  the  goods  in  question,  when 
seized,  were  the  property  of  Lane,  t^e  mar- 
shal and  his  deputies  were  in  the  discharge 
of  duties  imposed  upon  them  by  the  laws  of 
the  United  States ;  and  for  any  failure  in  that 
regard  he  would  be  liable  to  suit  by  anyone 
thereby  injured.  Rev.  Stat.  §  784.  This 
case  was  therefore  one  arising  under  the  laws 
of  the  United  States,  and  removable  from  the 
state  court.  Feibelman  v.  Piackard,  109  U.  S. 
421.  428  [27 :  984,  986] ;  Baehmck  y.  Jiarton, 
182  U.  S.  887  {88 :  877]  ;  Heagau  v.  Aiken, 
present  term,  188  U.  8.  109  [34 :  892]  ;  Houaer  [681] 
V.  Clayton,  8  W^oods,  278;  Ellu  v.  Norton, 
16  Fed.  Rep.  4. 

No  different  doctrine  was  announced  in 
Bu4!k  V.  Coibaih,  70  U.  S.  8  Wall.  834  [18 : 
257].  On  the  contrary,  that  case  sustains  the 
view  we  have  just  expressed.  Colbath  sued 
Bock  in  a  state  court  in  trespass  for  taking 
his  goods,  the  latter  pleading  simply  that  he* 
was  marslial  of  the  United  States,  and  bad 
seized  the  goods  under  an  attachment  a^inst 
the  property  of  certain  paities  named  there- 
in, but  not  averring  that  the  goods  belonged 
to  the  defendants  named  in  the  writ.  This 
court,  upon  error  to  the  highest  court  of  the 
State,  held  that  the  marshal  was  guilty  of 
trespass  in  levying  upon  the  property  of  one 
against  whom  the  writ  did  not  run,  and  could 
be  sued  therefor  in  a  state  court — the  mere 
fact  that  the  writ  issued  from  a  federal  court 
constituting  no  defense.  The  judgment  in 
tliat  case  against  the  marshal  was  reviewed 
here  under  the  Act  of  Congress  authorizing 
such  review  in  cases  where  a  party  specially 
claimed  the  protection  of  an  authority  exer- 
cised under  the  United  States  and  the  decision 
withheld  the  protection  so  claimed.  The  de- 
cision sustains  the  proposition  that  where  a 
marshal,  being  sued  in  trespass  in  a  state  court 
for  taking  property  under  a  writ  of  attach- 
ment to  him  directed,  defends  upon  the 
ground  that  the  property  attached  belonged 
to  the  defendant  named  in  the  writ,  the  case 
is  one  arising  under  the  laws  of  the  United 
States,  and  therefore  removable. 

We  come  now  to  the  principal  oucation  in 
the  case.    The  plaintiff  claims  title  to  the 

floods  attached  under  an  instrument  of  writ- 
nff,  executed  on  the  day  it  bears  date,  as 
follows : 

**  This  indenture,  made  the  20th  day  of  No- 
vember, A.  D.  1884,  between  Henry  P.  Lane, 
of  New  Albin,  Allamakee  County,  and  State 
of  Iowa,  of  the  first  part,  and  Wm.  O.  Bock, 
of  said  couniT  and  State,  of  the  second  part : 

"Whereas the  said  Henry  P.  Lane  is  justly 
indebted  in  considerable  sums  of  money,  and 
has  b€KX)me  unable  to  pay  the  same  with 
punctuality  or  in  full,  ana  is  now  desirous 
of  making*  a  fair  and  equitable  distribution 
of  his  property  among  all  his  creditors,  now 
this  indenture  witnesseth:  That  the  said 
puty  of  the  first  part,  in  consideration  of  [632] 
the  premises  and  of  the  sum  of  one  dollar  to 
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liim  paid  by  the  party  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowleaged, 
has  granted,  bargained,  sold  and  assigned, 
and  does  hereby  grant,  convey  and  assign, 
unto  the  said  party  of  the  second  part  and 
to  his  assigns  forever,  all  the  lands  and  all 
the  persona]  property  of  every  name  and 
nature  whatsoever  of  the  said  party  of  the 
first  part,  more  particularly  enumerated  and 
described  in  the  schedule  hereto  annexed, 
marked  Schedule  'A, '  or  intended  so  to  be. 
upon  the  following  trusts,  viz.  :  To  take 
possession  of  said  lands  and  property  and  sell 
said  lands,  unless  otherwise  directed  by  the 
Circuit  Court  of  Allamakee  County,  State 
of  Iowa,  on  notice  publish^  as  in  cases  of 
sales  of  real  estate  on  execution,  and  dispose 
of  said  personal  property  upon  such  terms  as 
in  his  judgment  may  appear  best,  but  not  on 
credit,  and  hold  the  proceeds  of  sales  of  all 
said  lands  and  personal  property  for  distribu- 
tion among  all  the  creditors  of  said  party  of 
the  first  part,  in  accordance  to  such  oilers 
and  directions  as  may  from  time  to  time  be 
made  by  said  circuit  court,  and  shall,  after 
final  settlement  and  distribution  be  made 
and  all  the  reasonable  expenses,  rents,  taxes, 
assessments,  conmiissions  and  allowances  are 
paid,  return  any  surplus  there  may  be  of  the 
proceeds  of  the  sales  of  the  assigned  property 
to  the  party  of  tlie  first  part  or  his  assigns ; 
and  also  to  reconvey,  reassign,  to  him  or  them 
any  real  or  personal  property  remaining  un- 
sold. Scheaule  B,  hereto  annexed,  contains, 
as  near  as  I  can  state,  a  list  of  all  my  credit- 
ors and  the  amount  of  their  respective  de- 
mands, and  both  of  said  Schedules  A  and  B 
are  hereby  made  part  of  this  assignment. 
Witness  my  hand  the  day  and  year  first  above 
written. 
''In  presence  of—  Henry  P.  Lane. 

''Sam'l  H.  Einne." 

Bock,  on  the  same  day,  accepted  the  trust 
created  by  this  instrument  and  agreed  to  ex- 
ecute its  provisions. 

Schedule  A,  annexed  to  and  made  part  of 
the  assignment,  contained  an  inventory  of  cer- 
tain real  eetate,  and  a  list  of  the  names  of 
about  one  hundred  and  fifty  persons  indebted 
to  the  assignor ;  but  no  mention  was  made  in 
it  of  the  stock  of  goods  in  Question.  It  was 
verified  by  his  oath  to  the  effect  that,  accord- 
inff  to  the  best  of  his  knowledge,  It  con- 
tained a  true  statement  and  account  of  his 
estate,  both  real  and  personal.  Schedule  B, 
also  annexed  to  and  inade  part  of  the  assign- 
ment, contained  a  list  of  the  assignor's  cred- 
itors, about  fift7  in  number,  with  the  amount 
of  their  respective  demands.  It  was  verified 
by  Lane's  oath  to  the  effect  that  it  contained 
a  true  list  of  all  his  creditors  and  the  amount 
of  their  respective  demands. 

Lane  was  engaged  in  mercantile  business 
at  New  Albin,  Allamakee  County,  Iowa, 
when  the  assignment  was  made,  and  owned 
the  goods  alleged  to  have  been  wrongfully 
taken  under  the  attachments.  After  we  as- 
signment was  executed  and  acknowledged. 
Bock  took  possession  of  them.  He  caused  an 
inventory  to  be  made  and  put  the  assignment 
on  reconi  before  the  attachments  were  levied. 
At  the  time  of  tlie  assignment  be  was  in 
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Lane's  emploj^ment  and  bad  charge  of  his 
mercantile  business. 

The  court  charged  the  Jury  that  as  the 
^oods  in  question  were  not  enumerated  or 
described  in  the  schedule  annexed  to  and 
made  part  of  the  assignment,  and  could  not 
by  any  construction  oi  its  clauses  be  included 
in  it,  the  title  did  not  pass  to  Bock,  and  they 
were  rightfully  attached  as  the  property  of 
Lane.  It  also  held  that  the  defendants  were 
entitled  to  a  verdict  upon  the  further  ground 
that,  if  the  instrument  were  treated  as  a  gen- 
eral assignment  under  the  Statutes  of  Iowa 
regulating  assignments  for  the  benefit  of 
creditors,  it  was  void  because,  when  taken 
in  connection  with  certain  conveyances  exe- 
cuted about  the  same  time  by  the  assignor 
for  the  benefit  of  his  wife  and  wards — all 
the  instruments  constituting,  in  the  judgment 
of  the  court,  one  transaction — it  gave  a  pref  • 
erence  to  some  creditors  over  others,  in  viola* 
tion  of  the  Statute,  and  for  that  reason  was 
void.     Van  Patten  v.  Burr,  53  Iowa,  518,  521. 

Did  Lane's  stock  of  goods  pass  to  Bock  bv 
the  assigmnent  of  November  20,  1884?    If 
not  they  were  rightfully  attached  as  his  prop- 
erty.   Althoujrh   Lane,  in  the  assignment, 
expressed  his  inability  to  pay  his  debts  with 
punctuality  or  in  full,  as  well  as  the  desire 
to  make  a  fair  and  equitable  distribution  of 
""his  property  among  all  his  creditors,''  and 
although  the  first  part  of  the  granting  clause 
embraces  ^'all  the  lands  and  all  the  personal 
property  of  every  name  and  nature  whatso- 
ever'' of  the  assignor,  the  property  bargained, 
sold  and  assign^  is  stat^  in  the  words  im- 
mediately following,  in  the  second  part  of 
the  same  clause,  to  1^  that  **  more  particularly 
enumerated  and  described  in  the  schedule, 
hereto  annexed,  marked  Schedule  'A, '  or  in- 
tended so  to  be  ;*  which  schedule,  together 
with  Schedule  B,  Is  made,  by  express  words, 
part  of  the  assis^nment.    The  schedule  which 
thus  particularly  enumerated  and  described 
the  property  conveyed  is  therefore  as  much 
a  part  of  the  assignment  as  if  it  were  em- 
bodied in  it,  word  for  word.    In  that  view, 
the  general  description  in  the  first  part  of  the 
granting:  clause  must  be  held  to  be  limited 
by  the  words  which  immediately  follow,  in* 
dicating  that  the  property,  real  and  personal, 
intended  to  be  conveyed,  was  enumerated  ia 
the  schedule  annexed.    The  particular  de- 
scription must  control  the  previous  general 
description  in  the  same  clause,  although  the 
words  ''general  assignment"  are  at  the  head 
of  the  instrument.    Nor  is  the  result  affected 
by  the  words  **  or  intended  so  to  be"  following' 
the  words  **  Schedule  A ;"  for  what  was  in* 
tended  must  be  determined  by  reference  to 
the  schedule,  which   is  expressly  stated,  in 
the  instrument  of  assignment,   to  contain  s 
description  of  theproperty  which  was  as- 
signea  to  Bock.    This  interpretation  is  said 
to  M  inconsistent  with  the  purpose  of  the  as- 
signor, avowed  in  the  assignment,  to  make 
a  fair  and  equitable  distribution  of  his  pro- 
perty among  all  his  creditors.    But  this  lan- 
guage must  oe  taken  in  connection  with  other 
parts  of  the  instrument,   showing  that  the 
distribution  proposed  had  reference  only  to 
the  propertyparticularly  enumerated  in  the 
schedule,     we  must  assume  that  Laos  did 
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not  verify  Schedale  A  by  his  oath,  without 
rttuliiig  or  understanding  what  it  contained. 
While,  l^  accident  or  inadvertence,  he  might 
have  omitted  from  it  property  of  trifling 
value,  it  is  unreasonable  to  suppose  that  the 
[6S5]  omission  from  the  schedule,  declared  to 
contain  a  more  particular  enumeration  and 
description  of  the  property  assigned,  of  his 
stock  of  goods  worth  nearly  $10,000,  and 
constituting  the  bulk  of  his  estate,  was  by 
inadvertence.  Bock  was  present  wh^n  the 
schedules  were  prepared,  and  it  cannot  be 
that  he  and  Lauc  both  were  unaware  of  the 
fact  that  Schedule  A  contained  nothing  which 
by  any  possible  construction  could  include 
the  goods  in  Luie's  store.  Why  these  goods 
were  omitted  from  SchedTile  A  would  be  a 
matter  of  mere  conjecture.  The  probability 
is,  that  the  assignment  and  sdiedule  were 
not  prepared  at  the  same  time  and  that  the 
conclusion  ultimately  reached  by  Lane  was 
to  make  onlv  a  partial  assignment,  which 
was  permissible  under  the  laws  of  Iowa,  and 
through  Bock,  his  clerk  and  assignee,  retain 
control  of  the  ffoods  in  the  store  without 
aublecting  the  latter  to  responsibility  to 
CToditors  for  their  management ;  for,  by  the 
terms  of  the  assignment,  the  assignee  would 
only  be  liable  to  them  for  the  proper  manage- 
ment and  distribution  of  the  property  enumer- 
ated and  described  in  Schedule  A,  made  part 
of  the  assignment.  Be  this  as  it  may,  and 
without  saying  that  the  intention  of  the  par- 
ties could  be  ascertained  by  parol  evidence 
or  otherwise  than  from  the  assignment  itself, 
we  are  of  opinion  that  the  better  and  safer 
construction  is,  that  the  general  words  in  the 
first  part  of  the  granting  clause  are  limited 
by  the  particular  description  in  the  latter 
part  of  the  same  clause  of  the  property  ac- 
tual ly  conveyed  to  the  assignee.  These  views 
are  sustained  by  the  weight  of  authority. 
And  we  are  referred  to  no  decision  of  the 
Supreme  Court  of  Iowa  to  the  contrary.  So 
that  whether  the  propertv  in  question  passed 
to  Bock,  by  virtue  of  the  assignment,  is  to 
be  determined  by  the  general  rules  governing 
the  interpretation  of  written  instruments,  the 
controlling  one  of  which  is  that  effect  must 
be  given  to  the  intention  of  the  parties  as 
disclosed  by  the  instrument  to  be  construed. 
It  will  be  well  to  refer  to  some  of  the  ad- 
judged cases.  A  leading  one  upon  the  sub- 
ject is  Wiikei  ▼.  Fsrris,  5  Johns.  885,  845,  in 
which  an  assignment  for  tiie  benefit  of  cred- 
itors oonveved  ^'all  the  goods,  property, 
wares,  merchandises,  chattels,  vessels,  debts, 
sum  and  sums  of  money,  claims  and  demands, 
^^  and  effects,  belonging  to  and  now  due  and 
C***J  owing  to  the  said  Henry  Cheriot,  or  to  which, 
and  in  which,  he  has  any  right,  property, 
claim  or  demand,  which  said  goods,  wares  and 
merchandises,  hereby  granted  and  sold,  are 
particularly  describe  and  enumerated  in  tiie 
Schedule  A,  signed  by  the  said  Henry  Cher- 
lot,  and  to  these  presents  annexed,  etc."  It 
was  contended  that  the  assi^ment  was  broad 
enough  to  embrace  any  article  not  contained 
in  the  schedule.  But  the  court  said :  **  This 
was  not,  in  fact»  a  general  assignment  of  all 
Cheriot*s  estate ;  for  though  the  words,  in  one 

SlaccL  be  general,  yet  the  assignment  imme- 
lately  goes  oo  to  specify,  by  a  reference  to 
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the  schedules  annexed,  the  specific  articles 
of  property  assigned ;  and  it,  therefore,  could 
operate  only  upon  the  articles  specified ,  for, 
as  the  court  said  in  Munro  v.  Alaire,  3  Cai. 
827  [Chitf  Juitiee  Kent  delivering  the  opin* 
ion],  if  a  general  clause  be  followed  by  spec- 
ial words,  which  accord  with  the  general 
clause,  the  deed  shall  be  construed  according 
to  the  special  matter."  This  case  has  been 
often  cited  with  Approval.  In  DriseoU  v. 
Fi9ke,  21  Pick.  508,  505,  507,  the  court  con- 
strued  an  assignment  mode  by  partners  in 
trust  for  the  benefit  of  their  creditors,  who 
should  become  parties  to  it,  of  **all  their 
books,  stock  in  trade,  printing  apparatus  and 
machinery,  books  of  account,  book  debts, 
notes  and  demands  and  all  their  other  prop* 
erty  of  every  name  and  nature,  except  such 
as  is  exempt  from  attachment,  most  of  the 
same  being  now  at  their  place  of  business, 
a  schedule  of  which  is  annexed,  and  other 
and  fuller  schedules  of  the  property  hereby 
assigned  shall  be  hereunto  annexed  as  soon  as 
the  same  can  be  conveniently  made."  The 
schedule  contained  three  items,  namely, 
**  stock  of  books  in  store — printing  presses  and 
materials — notes  and  demands,  etc."  A  cred- 
itor subsequently  attached  certain  furniture 
remaining  in  the  possession  of  one  of  the  part- 
ners, after  which  the  assignees  inserted  it  in 
the  schedule.  The  furniture  was  held  subject 
to  the  attachment.    The  court  said:    **The 

general  phraseology  in  the  assignment  issuf- 
cient  to  include  the  furniture  which  is  in 
question.  Tlie  convevanoe  of  certain  prop- 
erty specified,  and  of  all  other  property  of 
every  name  and  nature,  except  such  as  is  ex- 
empt from  attachment,  migat  well  be  con- 
strued to  mean  all  the  property  which  tlie 
assignors  had  Jointly  or  each  of  them  had 
severally.  But  we  are  to  take  the  whole  in- 
strument into  consideration,  in  order  to  ascer- 
tain the  true  intent  and  meaning  of  the  par- 
ties. .  .  .  Thegeneral  words  are  restrained 
by  reference  to  the  schedules  which  were  an- 
nexed before  the  attachment  was  made.  So 
that  the  assignment,  independently  of  the 
parol  evidence,  cannot  by  fair  construction  be 
said  to  include  the  furniture  of  the  individual 
assignors.  WiUctB  v.  FerrU,  6  Johns.  845." 
In  the  same  case  it  was  held  that  parol  evi- 
dence that  it  was  intended  to  include  the  fur- 
niture in  the  conveyance,  tended  to  contra- 
dict, not  explain,  the  writing,  and  was 
inadmissible.  See  also  Tudur  v.  CUtby,  12 
Pick.  22. 

In  Mim$  v.  Armstrong,  81  Md.  87,  the  pre- 
cise question  here  presented  was  decided. 
The  deed  of  assignment  for  the  benefit  of  cred- 
itors in  that  case  declared  that  the  ssslgnor 
was  "  indebted  to  divers  persons  in  divers 
sums  of  money,  which,  by  reason  of  sundry 
losses  and  misfortunes,  he  has  become  unable 
to  pay  in  full,  and  is  desirous  of  providing  for 
the  payment  thereof,  as  far  as  he  can,  in  a  Just 
and  equitable  manner,  by  assignment  of  all 
his  proper^  and  effects  for  the  purpose ;"  and 
itconveyea  ^'all  and  singular  his  goods,  chat- 
tels, promissory  notes,  debts,  wares,  mer- 
chandise, securities  and  vouchers,  for  and 
affecting  the  payment  of  money,  claims,  de- 
mands, choses  in  action  and  property  of  every 
name  and  nature  whatever,  of  and  belonging 
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to  him,  and  which  are  more  particularly  and 
f ullj  enumerated  in  the  schedule  hereto  an- 
nexed, marked  Sdiedule  'A. '"  The  assignee 
■ouffht  to  recover  certain  money,  not  named 
in  ue  schedule  annexed  to  the  assignment, 
and  which  had  been  appropriated  by  partic- 
ular creditors  of  the  assignors  to  their  own 
use.  The  court,  holding  that  the  money  did 
not  pass  by  the  assignment,  said:  ''In  the 
grant  before  us,  the  general  descriptiTe  words 
employed  would  certainly  be  sufficient,  in 
the  absence  of  any  descriptive  clause,  to  pass 
all  the  debtor's  property ;  but  we  must  sup- 
pose that  the  grantor  had  a  purpose  is  the 
more  particular  description  which  he  thought 
proper  to  give  in  the  schedule,  and  that  that 
purpose  was  what  he  declares  it  to  be,  a  more 
particular  and  full  description  of  the  prop- 
erty conveyed.  To  withhold  this  meaning 
from  the  words  of  reftsrence  to  the  schedule 
f  M81  ^^  ^  deny  to  them  all  import  whatever ;  and 
that  is  Justified  by  no  rule  of  construction. 
If,  instead  of  referring  to  the  schedule  for  a 
particular  description  of  the  property,  the 
grantor  had  followed  the  general  dcscnption 
with  such  words  as  'namely, '  'that  is  to  say, ' 
or  *as  follows,  *  and  set  out  in  the  body  of  the 
assignment  itself  the  items  enumerate  in  the 
schedule,  there  could  hardly  have  been  a 
doubt  but  that  the  preceding  general  words 
of  description  would  have  b^n  restrained 
and  confined  to  the  subsequent  enumeration. 
And  if  that  be  so,  how  does  the  fact  that  the 
schedule,  instead  of  being  incorporated  in 
the  body  of  the  deed,  is  on  a  separate  sheet 
of  paper  annexed  thereto,  change  in  any  man- 
ner the  appl  ication  of  the  principle  ?  For,  the 
schedule  being  a  part  of  the  deed,  we  should 
read  it  as  if  inserted  in  tlie  body  of  that  in- 
strument. " 

The  above  cases,  in  our  Judgment,  rest 
upon  sound  rules  of  interpretation.  To  the 
same  effect  are  United  SkUe$  v.  Langton,  5 
Mason,  280,  288 ;  Ouerin  v.  Bunt,  6  Minn. 
876 ;  Wood  r.  Bowdiffe,  6  Eng.  L.  A  Eq.  471 ; 
MeAlpine  v.  FoUy,  84  Minn.  261 ;  RundkU  v. 
Dole,  10  N.  H.  468 ;  BeUUng  v.  Franfdand, 
8  Lea,  67,  and  8eoU  v.  Coleman,  6  Litt.  849. 
See  alto  Burrill  on  Assignments  (6th  ed.) 
pp.  102  to  1U8. 

Numerous  authorities  are  cited  for  the 
plaintiff  which  are  supposed  to  announce  a 
contrary  doctrine.  Most  of  them,  however, 
will  be  found,  upon  careful  examination,  to 
proceed  upon  the  peculiar  wording  of  the  in- 
struments construed.  Among  these  cases  is 
Bank  of  'J}enneeaee  v.  Horn,  58  U.  8.  17  flow. 
167,  160,  160  [16:  70  71],  where  the  ques- 
tion was  whether  a  certain  lot  was  embraced 
in  a  cession,  made  for  che  benefit  of  credit- 
ors, under  a  Statute  of  Louisiana,  approved 
March  26,  1826,  relating  to  the  voluntary 
surrender  of  property  bv  insolvent  persons. 
Laws  of  La.  1826,  p.  18i5.  That  case  does 
not  bear  upon  the  question  here,  for  the  court 
held  it  to  be  apparent  that  the  lot  in  question 
was  intended  to  be  included  in  the  debtor's 
schedule,  but  was  imperfectly  and  erroneous- 
ly described  in  it ;  and  by  the  local  Statute, 
rAftoi  ^®  property  of  an  insolvent  petitioner, 

4DS9J  mentioned  in  his  schedule, was  fully  vested  in 
creditors  from  and  after  the  cession  and  ac- 
ceptance— the  duty  of  the  syndic  being  to 
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take  possession  of  it,  and  to  administer  and 
sell  for  benefit  of  the  creditors.  "  Oonsequent- 
Iv,"  Chief  Juitiee  Taney  said,  "if,  under 
the  ambiguous  or  erroneous  description  in  the 
schedule,  this  lot  must  be  regarded  as  omit- 
ted, it  still  passed  by  the  cession."  Tliatwas 
not,  then,  a  case  of  proper^  being  omitted 
altogether  from  a  schedule,  made  part  of  an 
assignment,  and  describing  the  property  aa- 
signec}.  Equally  inapplicable  is  the  case  of 
union  Nai,  Bank  €(f  Cmeago  v.  Bank  cf  Com' 
meree,  04  111.  271,  270,  where  the  question 
was  whether  the  claim  of  a  particular  bank 
was  included  in  a  deed  of  assignment  for  the 
benefit  of  creditors,  which,  i3ter  providing 
that  the  assignee  should,  out  of  the  prooeedS 
of  the  trust  property,  if  sufficient,  pay  all 
the  debts  due  ^to  the  parties  severally  named 
in  the  schedule  of  creditors,  to  be  nereunto 
annexed,*  added,  "it  being  intended  to  in- 
clude in  said  schedule  the  names  of  all  the 
creditors  of  Hie  party  of  the  first  part,  with 
the  amount  due  to  each  of  said  creditors.* 
The  bank  referred  to  was  not  named  in  Uie 
schedule  subsequently  prepared  and  annexed, 
but  the  court  held  that  it  was  not  excluded 
from  participation  in  the  assets,— obeervinff 
that  the  language  last  above  quoted  woala 
not  have  beoi  used  if  the  purpose  had  been 
to  exclude  some  creditors  nom.the  list  to  be 
subsequently  made  and  incorporated  in  the 
schedule,  it  requires  no  argument  to  show 
that  this  decision  has  no  application  to  the 
case  before  ua.  In  support  of  the  plaintiff's 
position  reference  was  also  made  to  Piatt  r. 
ZoU,  17  N.  Y.  478,  and  Turner  y.  Jaifcox,  40 
N.  Y.  470.  But  of  these  cases  it  was  said  in 
HOmei  v.  Bubbard,  60  N.  Y.  188,  186,  that 
the  instruments  construed  in  them  were  gen- 
eral assignments  of  all  the  property  ana  ef- 
fects of  me  assignors  for  the  payment  of  all 
their  debts.  And,  in  the  later  case  of  BnU- 
grant  Ind,  8ai9.  Bank  r.  Boche,  08  N.  Y.  874, 
878,  it  was  said  tliat "  it  is  a  rule  for  the  con- 
struction of  all  written  instruments  convey- 
ing property,  tliat  if  a  general  clause  be 
foflowea  by  special  words,  the  instrument 
shall  be  construed  according  to  the  special 
matter ;  and  in  the  application  of  this  rule  it 
is  held  that  the  general  words  of  an  assign- 
ment should  be  restricted  by  a  subsequent  [ 
clause  refeiring  to  a  schedule  annexed  for  a 
more  full  de«sription,  "—citing  WUkee  y. 
Fefrrii  and  Eolmee  v.  Huhbard,  above  cited. 
Similar  criticism  could  be  made  upon  other 
authorities  relied  upon  by  the  plaintiff.  But 
it  is  unnecessary  to  extend  this  ophiion  by  an 
examination  of  them. 

The  plaintiff  lays  stress  upon  the  Iowa 
Statute  relating  to  assignments  for  creditors 
in  force  when  Lane's  assignment  was  made. 
That  Statute  provides  tliat  "no  general  as- 
signment of  property  by  an  insolvent,  or  in 
contemplation  of  insolvency,  for  the  benefit 
of  creditors  shall  be  valid,  unless  it  be  made 
for  the  benefit  of  all  his  creditors  in  propor- 
tion to  the  amount  of  their  respective  claims  ;* 
that  "the  debtor  shall  annex  to  such  assign- 
ment an  inventory,  under  oath,  of  his  estate, 
real  and  personal,  according  to  the  best  of 
his  knowledge,  and  also. a  list  of  his  credi- 
tors and  the  amount  of  their  respective  de- 
mands;   but  such  inventory  shall  not  be 
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oondusiTe  [ms]  to  the  amount  of  the  debtor's 
«etate ;  ukI  sach  aaBlgnment  shall  vest  in  the 
.assignee  ike  title  to  any  other  property  be- 
longing to  the  debtor  at  the  time  of  making 
the  assignment ;  .  .  ."  that  **  the  assignee 
■shall  at  all  times  be  subject  to  the  order  and 
supervision  of  the  court  or  judji;e,  and  the  said 
court  or  Judffe  may,  by  citation  and  attach- 
ment, compel  the  assignee,  from  time  to  time, 
to  file  reports  of  his  proceedings,  and  of  the 
«ituation  and  condition  of  the  trust,  and  to 
proceed  in  the  faithful  execution  of  the  duties 
require  by  this  chapter ;"  that  **  no  assign- 
ment shall  be  declared  fraudulent  and  void 
^or  want  of  any  list  or  inventory  as  provided 
in  this  chapter ;"  and  that  **  the  court  or  Judge 
viay,  upon  application  of  the  assignee  or  any 
<sreditor,  oompe'  the  appearance  in  person  of 
the  debtor  before  such  court  or  Judge  forth- 
-with,  or  ait  thv  next  term,  to  answer  imder 
oaUi  such  matters  as  may  then  and  there  be 
inquired  of  him,  and  such  debtor  mav  then 
Ana  there  be  fully  examined  under  oath  as  to 
the  amount  and  situation  of  his  estate,  and 
the  names  of  the  creditors  and  amounts  due 
to  each,  with  their  places  of  residence ;  and 
may  compel  the  delivery  to  the  assignee  of 
■any  property  or  estate  embraced  in  the  assigL- 
r^MBi  -ment."  1  McClain's  Ann.  Stat.  Iowa,  592, 
'•**^    $8  3115,  2117,  2128,  2124. 

We  do  not  perceive  that  these  statutory 
provisions  determine  Uie  question  before  us. 
In  the  event  of  a  general  assignment  of  prop- 
erty! by  one  insolvent  or  in  contemplation  of 
insolvency,  for  the  benefit  of  creditors,  the 
debtor  is  required  to  annex  to  the  assignment 
«n  inventory  of  his  estate,  and  the  assignment 
is  not  invalidated  or  rendered  void  for  the 
want  of  such  an  inventory.  Whatever  estate 
belongs  to  the  debtor,  at  the  time  of  a  gen- 
eral assignment,  pass^,  by  force  of  the  Stat- 
ute, to  we  assignee.  The  transaction  con- 
templated in  the  Iowa  Statute,  and  termed  a 
general  assignment,  **  is  a  disposition  of  all 
the  property  of  the  insolvent  for  the  benefit 
of  all  his  auditors."  VanPtitten  v.  Burr,  52 
Iowa,  518,  521.  But  the  assignment  in  ques- 
tion here  was  not  a  general  assignment.  It 
was  only  a  partial  one.  The  debtor  assigned, 
«nd  from  tne  terms  employed  by  him  could 
have  intended  to  assign,  onlv  the  property 
particularly  enumerated  and  aescribed  in  the 
schedule  annexed  to  the  instrument  that 
passed  the  title.  The  plaintiff  concedes  that 
partial  assignments  are  permissible  under 
the  statutes  of  Iowa.  Lampaan  v.  Arnold,  19 
Iowa,  479,  486.  The  statutory  provisions 
just  referred  to  have  reference  only  to  general 
assignments. 

For  the  reasons  given  we  are  of  opinion 
that  the  court  did  not  err  In  holding  that  the 
^oods  attached  did  not  pass  to  Bock  by  the 
Assignment  in  question,  and  were  subject  to 
the  writs  that  came  to  the  hands  of  tne  de- 
fendants. And  the  juiy  were  properly  in- 
atructed  to  find  for  the  defendants. 

This  disposes  of  the  case  without  the  ne- 
cessity of  considering  whether  the  assign- 
ment, if  regsTded  as  a  general  assignment  of 
the  debtor's  propertv,  was  or  was  not  void 
tmder  the  statutes  of  Iowa. 

Judgment  aJflrrMd, 
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COUNTY  OP  BOONE,  Appt., 

BURLINGTON  AND  MISSOURI  RIVER 
RAILROAD  COMPANY  bt  al. 

<Bee  8.  a  Beporter^S  ed.  SSA-SOA.) 

Statute  cf  Limitathne  in  Nebraekor—acthnfar 
reUtf  on  the  ground  of  fraud—lachee  as  ap- 
plicable to  a  munieipai  corporation, 

L  By  the  laws  of  Nebraska  of  1878,  an  aotioo  for 
relief  on  the  frround  of  fraud  must  be  oommenoed 
within  four  years  after  cause  of  action  aoonied; 
that  is.  after  the  discovery  of  the  fraud. 

2L  In  Nebraska  an  action  to  set  aside  a  decree  on 
the  irround  of  fraud  oommenoed  over  five  years 
after  the  entry  of  the  decree  is  barred  by  the 
Statute  of  Limitations  of  that  State,  and  by 
laches. 

IL  The  principle  of  ratification  by  laches  or  delay 
is  appUoaUe  to  a  municipal  corporation,  such  as 
aoounty. 

[No.  297.] 

Argued  April  9, 1891.    Bedded  April  tO,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Nebraska  dismissing  a  suit  to  set  aside  a  decree 
on  the  ground  of  fraud,  by  reason  of  laches. 
AJIIrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  4*  C.  Cowtn*  for  appellant: 

The  CounU*  will  not  be  presumed  to  have 
knowledjro  01  the  frsud  from  the  knowledge 
of  the  officers  committing  the  frsud. 

(TBrien  County  v.  Brown,  1  Dill.  588;  Oak- 
land V.  Carpentier,  18  CaL  540. 

The  Statute  of  Limitations  is  not  binding  up- 
on this  court,  but  it  will  adopt  its  own  rule  ac- 
cording to  the  circumstances  of  the  case. 

Elliott  V.  8a4:kett,  108  U.  S.  141  (27:681); 
Snell  y.  Atlantic  F.  d  M.  Ine.  Oo.  98  U.  8.  91 
(25:55);  Michaud  v.  Oirod,  45  U.  S.  4  How. 

NOTB.—.^  to  %Dhalt  Statute  of  lAmitaiitme  009- 
erna;  effect  of  new  Statutes;  lex  fori,  andnot  lex  loci 
gooerrw,— see  note  to  Townsend  v.  Jemison,  ISdiM. 

Ae  to  eontracte  llmU4no  the  time  within  whteh 
actum  muet  l>eltrouoht;  valioer  of;  eetoppei  ae  to,— see 
note  to  Southern  Bxp.  Oo.  v.  Caldwell,  22:566. 

Am  to  when  Statute  of  lAmitatiom,  or  diange  #1 
Statute^  ImpoiTB  obUgation  of  eontraete^  see  note  to 
Koehkonong  v.  Burton,  SS'.SM. 

That  neither  time  nor  Statute  of  Limttatione  rune 
against  the  State^  see  note  to  Oibeon  v.  Chouteau, 
20:584. 

direct  of  etate  deeieions  and  lau>s^  in  regard  to 
Statute  of  LimUatUms,  upon  UniUsd  States  courts. 
See  note  to  Blmendorf  v.  Taylor,  6:289. 

Limitation  of  time  in  equity  coses.  See  notet  to 
Pratt  V.  CarroU,  a-SST;  Thomas  v.  BrodEenbrough, 

6:287. 

Equity  of  redemption  harredhy  time.  See  note  to 
Thomas  v.  Brookenbrough,  6:287. 

Length  of  time  no  bar  to  a  UrusL  See  noees  to  Pro- 
vost V.  Oratx,  6:811;  Thomas  v.BrockeDbrough,  6*jn7. 

Statutes  of  Limitations  in  cases  of  fraud  in  equitv. 
See  note  to  Steams  v.  Page,  12:928. 

Efect  of  dieahiUty  oeourring  after  Statute  of  lAm- 
itatUms  begins  to  run.  See  note  to  Harris  v.  Mo* 
Gtovem,  25:^7. 

What  pronvtse,  aeknaidedgmsnt  or  payment  takes 
case  out  of  Statute,  See  note  to  WetMll  t.  Bumard, 
6:4aL 
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661  (11:1102);  Broum  t.  Busna  Vista  County, 
95  U.  8. 160  (24:428). 

Laches  cannot  be  imputed  to  the  State  or 
pople  for  a  failure  on  the  part  of  itA  officers 
In  the  performance  of  their  duty. 

Looney  v.  Hughes,  26  N.  Y.  614:  United 
States  y.  Kirkpatrick,  22  U.  8.  9  Wheat.  720 
(6:199);  United  States  v.  Van  Zandt,  24X1.  8. 
11  Wheat.  184  (6:448);  United  States  v.  NieMl, 
26  U.  S.  12  Wheat.  605  (6:709);  Doob  y,  Rwt- 
master  General,  26  IT.  8.  1  Pet  825  (7:168). 

Mr.  T.  M.  BIarqiiett»  for  appellees: 

Laches  is  attributabio  to  the  officers  of 
counties  and  cities,  and  their  laches  will  bar 
them. 

StaU  y.  Wen,  68  Mo.  229;  StaU  y.  Elake,  2 
Ohio  8t.  147;  Cincinnati  y.  Efxins,  5  Ohio  St 
594;  St,  Charles  Twp.  School  Directors  y,  Go&r- 
ges,  50  Mo.  196;  Broum  y.  Buena  Vista  County, 
95  U.  8. 161  (24:428). 

Mr.  Justice  Blateliford  delivered  the 
opinion  of  the  court : 

This  is  a  bill  in  equity,  filed  on  the  9th 
of  .June,  1888,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska, 
by  the  County  of  Boone,  a  municipal  cor- 
poration of  the  State  of  Nebraska,  against 
the  Burlington  and  Missouri  Riyer  Railroad 
Company  in  Nebraska,  a  Nebraska  corpora- 
tion, and  Horatio  H.  Hunnewell,  a  citizen 
of  Massachusetts. 

The  bill  avers  that  during  the  years  from 
1878  to  1877.  both  inclusive,  the  Railroad 
Company  owned  certain  lands,  of  which  a 
scheaule  is  annexed  to  the  bill ;  that  for 
those  years  taxes  were  assessed  upon  those 
lands,  by  the  proper  authorities  of  Boone 
County,  amounting  in  all  to  $68,666,  which, 
with  legal  interest,  costs  and  penalties, 
amount  now  to  more  than  $90,000;  that  on 
the  4th  of  March,  1878,  said  Hunnewell  filed 
a  bill  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  against 
the  Railroad  Company,  and  the  board  of 
county  commissioners  of  Boone  County,  and 
one  Bollman,  treasurer  of  the  County,  to  com- 
pel the  cancellation  of  said  taxes  and  pro- 
cure a  decree  declaring  them  to  be  illegal 
and  void ;  that  on  the  same  day,  without  the 
issue  of  process,  the  then  board  of  county 
commissioners  of  Boone  County,  by  M.  H. 
Sessions,  a  solicitor  of  the  court,  pretended 
to  appear  and  file  a  stipulation  consenting 
to  the  taking  of  the  bill  pro  eoivfessOt  and  to 
the  entry  of  a  decree  in  favor  of  Hunnewell 
for  the  relief  prayed,  granting  a  perpetual 
injunction  against  tJie  collection  of  any  of 
the  taxes,  declaring  the  same  to  be  illegal 
and  void  and  relieving  the  lands  from  the 
lien  thereof,  which  decree  was  entered  on  the 
8th  of  March,  1878.  A  copy  of  the  bill  filed 
by  Hunnewell  is  annexed.  It  set  forth  that 
the  plaintiff  and  all  the  stockholders  of  the 
Company,  who  numbered  over  one  thousand, 
were  citizens  of  the  United  States  other  than 
Nebraska,  and  that  the  defendants  were  citi- 
zens of  Nebraska.  Its  prayer  was  for  a  de- 
cree that  the  taxes  weie  illegal  and  void,  for 
an  injunction  restraining  the  treasurer  from 
enforcing  them  and  from  selling  any  of  the 
land,  and  restraining  the  Company  from  pay- 
ing the  taxes ;  for  a  decree  ordering  the  treaa- 
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urer  and  the  board  to  cancel  the  taxes  and 
the  record  thereof  on  the  books  of  the  Conning, 
and  for  general  relief.  The  gravamen  of  the 
Hunnewell  bill  was  that  the  taxes  were  all  ci 
them  illegal  and  void,  for  reasons  set  forth 
in  the  bill,  and  that  the  plaintiff  was,  and 
had  been  for  more  than  four  years,  the  owner 
and  holder  of  2,816  shares  of  the  stock  of  the 
Company,  and  had  requested  its  board  of  di- 
rectors to  take  efficient  measures  to  protect  it 
from  said  illegal  taxes,  which  request  the 
board  of  directors  refused,  and  the  Company 
was  about  to  pay  the  taxes. 

The  decree  of  March  8,  1878,  was  as  fol- 
lows: **And  now  comes  as  well  the  said 
plaintiff,  by  his  attorney,  as  the  said  de- 
fendants, by  their  attorneys,  and  thereupon 
this  action  comes  on  for  trial  before  the  court 
upon  the  issues  joined  between  the  parties ; 
on  consideration  whereof  the  court  doth  find 
the  issue  in  favor  of  the*  plaintiff,  and  dotb 
find  that  the  taxes  set  fortn  in  said  |>etition 
of  plaintiff  are  void,  as  in  said  petition  the 
saia  plaintiff  has  alleged.  It  is  therefore 
ordered  and  adjudged  that  an  ini unction  be, 
and  the  same  is  hereby,  allowed  as  prayed 
for  in  said  petition  of  plaintiff,  and  the  same 
is  hereby  made  perpetual ;  and  that  the  said 
defendants,  the  county  commissioners  and 
the  treasurer  of  said  County,  or  their  success- 
ors, are  hereby  perpetually  enjoined  from 
collecting,  or  in  any  way  attempting  to  col- 
lect, or  in  any  way  intormeddling  with,  the 
taxes  set  forth  in  said  petition,  and  that  the 
successors  in  office  of  the  said  defendants  be, 
and  the  same  are  hereby,  perpetually  en- 
joined from  collecting  or  in  any  way  inter- 
meddling with  said  taxes ;  and  it  is  further 
considered  that  the  said  plaintiff  recover 
against  the  said  defendants  his  costs  in  and 
about  this  suit  in  this  bdialf  expended, 
taxed  to  be  —  dollars.** 

The  bill  filed  June  9,  1888,  further  sets 
forth  that  the  taxes  were  legal  and  valid,  and 
had  not  any  of  them  been  paid,  and  were 
subsisting  liens  upon  the  lands.  It  further 
avers  that  in  January,  1878,  the  then  county 
commissioners  of  Boone  County  and  the 
county  clerk  thereof  went  from  that  County 
to  the  City  of  Lincoln,  in  Lancaster  County, 
Nebraska,  at  the  special  instance  and  request 
of  the  Railroad  Company ;  that  at  Lincoln, 
on  January  20,  1878,  the  then  county  com- 
missioners, pretending  to  act  as  the  board  of 
commissioners  for  Boone  Tountv,  met  with 
certain  agents,  attorneys  and  officers  of  the 
Railroad  Company  and  with  one  Adam 
Smith,  of  Chicago,  and  those  parties,  con- 
federating for  the  purpose  of  defrauding  the 
County,  undertook,  fraudulently  and  without 
any  authority  of  law,  to  en^r  into  a  stipu- 
lation or  agreement,  which  the  commission- 
ers signed  and  delivered  to  the  Company. 
It  is  dated  at  Lincoln,  January  80, 1878,  and 
is  signed  by  Thomas  T.  Wilkinson,  chair- 
man of  the  board  of  commissioners,  by  the 
other  two  commissioners,  Edwin  Broadbent 
and  T.  H.  Bowman,  and  by  M.  H.  Sessions 
as  attorney  for  Boone  County,  and  reads  as 
follows:  ''Memorandum  of  an  agreement 
made  by  and  between  the  Burlington  and 
Missouri  River  Railroad  Company  in  Ne- 
braska, first  party,  and  the  County  of  Boone, 
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EMmikm,  by  its  commissionen,  of  the  second 

a  and  the  Nebraska  Land  and  Live  Stock 
lanT,  of  the  third  part.  Whereas  par- 
ta  of  the  fixBt  and  third  parts  have  this  day 
■tered  into  an  agreement  and  bonds  for  the 
pafonnanoeof  certain  obligations  conditional 
■  the  absolute  release  by  me  second  party  of 
ill  illenl  taxes  levied  upon  the  lands  of  the 
Int  ana  third  parties  in  the  CJounty  of  Boone 
far  the  years  18^  and  1877,  inclusive :  Now, 
taeCore,  the  party  of  the  second  part  hereby 
ifresBt  bv  its  commissioners  and  by  its 
lathoriied  attorney,  M.  H.  Sessions,  to  en- 
tar  into  the  necessary  stipulation  and  to  have 
iecree  of  court  entert<r  up  in  the  Circuit 
Oomt  of  the  United  States  for  the  District  of 
IMnska,  ovdicating  the  whole  of  the  taxes 
mm  cfaaiged  against  the  lands  of  the  first 
nd  tidrd  parties  for  the  above  vears,  all  of 
■id  taxes  havinflf  been  examined  and  agreed 
njB  SB  being  illegal  and  void.** 

The  bill  avers  that  there  was  no  considera- 

Hoi  for  the  agreement;  that  the  commis- 

rioMn  acted  as  individuals  and  not  as  a 

kvd ;  that  their  action  had  no  binding  or 

nUd  dEect ;  and  that  the  pretended  consid- 

Wtfion  for  tiie  agreement  was  the  executing 

Mthe  mae  time  of  two  documents,  for  whose 

■MuUon  there  was  no  warrant  in  law,  and 

tti  eoBmissi<Miers  had  no  authority  to  be- 

«M  parties  thereto.    One  of  these  docu- 

WIS  dated  January  80,  1878,  and  re- 

a  ocmtract  made  «July  17,  1877,  between 

tbOoimty  of  Boone,  through  its  commis- 

ikmn,  and  Adam  Smith,   wherein   Smith 

IRned  to  purchase  certain  lands  of  the  Rail- 

WOompanv  and  pay  all  legal  taxes  thereon 

Irthe  year  1878  and  thereafter,  and  to  make 

wMbl  improyements  in  the  County,  in  con- 

identioo  of  which  the  commissioners  agreed, 

<  mie  fatwe  day,  to  tiike  the  nccossary 

inl  ilepa  far  the  wiping  out  of  all  the  il- 

Sil  ftucfls  claimed  to  be  due  upon  the  lands 
Ihs  Company  for  the  years  from  1878  to 
Wn,  both  inclusive.    It  further  recited  that 
fUth  was  prepared  to  enter  into  the  neces- 
obligations  for  the  payment  promptly 
of  the  legal  taxes ;  that  the  com- 

^_^ ^j  had  that  day  taken  the  necessary 

mafi  acfeloo  to  wipe  out  all  the  illegal  taxes 

waed  to  be  doe  for  those  five  years ;  and 

Bmitli  had  transferred  his  rights  to  the 

ka  Land  and  Live  Stock  Company, 

had  assumed  all  his  duties  and  obli- 

fltfHiib    By  that  document,  the  latter  com- 

Mjf  boond  itself  to  pay  all  legal  taxes  for 

wnsa  1878  to  1883  inclusive,  which  might 

ft  hfiad  upon  the  lands  purchased  by  it 

P^  the  Railroad  Company  in  Boone  County, 

^  loud  itaelf  also  to  pay  all  taxes  which 

*  M  be  levied  upon  the  lands  of  the  Rail- 

i  OoMpany  in  Nebraska  for  the  years  1878 

■I  melusive,  if  the  Railroad  Company 

M  to  par  them.    By  the  other  document, 

lldfaoad  Company  bound  itself  to  pay  all 

for  the  years  1878  to  1882  inclu- 

all  its  lands  in  Boone  County 

%'had  not  been  absolutely  sold  and 

i  to  tiM  Nebraska  Land  and  Live  Stock 

maj,  or  to  other  parties. 

i  mil  further  avers,  that  at  the  same 

md  place,  the  commissioners,  pretend - 

^  to  act  te  tha  County  and  as  officers 


thereof,  and  intending  to  defraud  the  County 
out  of  said  taxes,  signed  a  writing  purport- 
ing  to  be  an  employment  of  Sessions  as  at-  [689] 
torney  for  the  County.  Such  writing  was 
dated  January  80,  1878,  and  signed  by  Wil- 
kinson, as  chairman  of  the  board,  and  by 
Broadbent  and  Bowman,  the  other  two  com- 
missioners, and  read  as  follows:  **That 
whereas  the  taxes  on  the  lands  of  the  B.  <& 
M.  R.  R.  Co.  in  Nebraska,  in  Boone  County, 
both  state  and  county  and  school  taxes,  are 
unpaid  tor  the  years  1878,  1874,  1875,  1876 
ana  1877;  and  whereas  the  said  Company 
dispute  the  legality  of  said  taxes,  and  it  is 
necessary  to  test  their  legality:  Therefore, 
be  it  resolved,  that  the  board  employ  M.  H. 
Sessions  as  its  attorney,  to  defend  any  suit 
that  may  be  broujrht  against  the  County,  or 
to  bring  any  suit  he  may  deem  best,  to  test 
the  legality  of  said  taxes,  and  if  he  deem 
that  any  of  said  taxes  are  illegal  he  may 
make  such  compromise  in  the  matter  with 
the  said  Company  as  he  may  deem  best  for 
the  interest  of  the  County  in  the  premises ; 
and  the  said  M.  H.  Sessions  is  hereby  author- 
ized to  enter  an  appearance  for  the  County 
of  Boone,  Neb.,  in  any  suit  which  may  be 
brought  by  the  said  Burlington  and  Missouri 
River  Railroad  in  Nebraska,  or  by  any  stock- 
holder thereof,  and  to  take  action  as  directed 
by  said  commissioners,  and  to  waive  issuance 
and  service  of  a  subpcena  in  the  case. " 

The  bill  avers  that,  in  signing  such  writ- 
ing, the  commissioners  acted  as  individuals 
and  not  as  officers  of  the  County ;  that  they 
had  no  authority  to  execute  the  writing  or 
to  confer  upon  Sessions  the  power  pretended 
to  be  conferred  upon  him;  that,  to  induce 
the  commissioners  to  enter  into  such  an  ar- 
rangement, the  Railroad  Company  and  Smith 
agreed  to  pay  and  did  pay  all  the  expenses 
of  the  commissioners  in  going  from  JFk>one 
County  to  Lincoln  and  returnrng,  and  all 
their  expenses  at  Lincoln ;  that  the  Railroad 
Company  and  Smith  fraudulently  induced 
^e  commissioners  to  pretend  to  employ  Ses- 
sions as  attorney  for  the  County,  on  an 
agreement  that  the  Company  and  Smith 
would  pay  for  his  services ;  that  Sessions  was 
so  employed  by  the  Railroad  Company  and 
Smith  as  an  attorney  to  act  in  their  interest 
and  against  the  interest  of  the  County,  while 
pretending  to  act  as  the  attorney  of  the 
County ;  that  his  fees  and  expenses  for  so 
doing  were  agreed  by  the  Companv  and  Smith 
to  be  paid  by  them ;  that  in  all  he  did,  pre-  iTOOj 
tending  to  act  as  attorney  and  counsel  for  the 
County,  he  had  acted  for  the  Company  and 
its  interest,  in  pursuance  of  such  arrange- 
ment; that  Hunnewell  was  a  party  to  such 
fraudulent  arrangements,  and  in  pursuance 
thereof  the  suit  was  commenced  in  a  collusive 
and  fraudulent  manner ;  that  Sessions  brought 
the  bill  to  Omaha  with  the  stipulation  and 
a  decree  all  prepared  for  entry,  and  filed  the 
same,  paying  the  fees  therefor  on  behalf  of 
the  Railroad  Company  and  Hunnewell ;  that 
the  decree  was  null  and  void;  and  that  the 
Railroad  Company  was  the  real  plaintiff, 
and,  fraudulently  conspiring  with  the  then 
board  of  county  commissioners  and  with 
Sessions,  caused  the  bill  to  be  brought  in  the 
name  of  Hunnewell,  for  the  sole  purpose  of 
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obtaining  Jurisdiction  for  the  bill  in  the 
court  in  which  it  was  filed,  all  the  other 
parties  thereto  being  citizens  of  Nebraska. 

The  bill  waives  an  answer  on  oath,  and 
pmys  that  the  decree  of  March  8,  1878,  be 
set  aside  as  fraudulent  and  void,  and  that  the 
taxes  be  declared  valid  and  subsisting  liens 
on  the  real  estate,  and  for  general  relief. 

The  Railroad  Company  and  Hunnewell  put 
in  an  answer  to  the  bill,  taking  issue  on  its 
material  allegations.  The  answer  also  set 
up  that,  after  the  entry  of  the  decree  of 
March  8,  1878,  the  Railroad  Company  and  the 
Nebraska  Land  and  Live  Stock  Company  ex- 
pended larfi^e  sums  of  money  in  getting  per- 
sons to  settle  upon  the  lands,  and  commenced 
at  once  to  sell  them,  the  purchasers  buying 
on  the  faith  that  the  taxes  were  perpetually 
enjoined  and  not  a  lien  upon  any  of  the 
lands ;  that,  since  the  decree  was  entered,  and 
prior  to  the  commencement  of  this  suit,  the 
Railroad  Company,  without  any  knowledge 
that  Boone  County  intended  to  litigate  or 
reopen  the  decree,  had  sold  all  of  the  lands, 
largely  to  actual  settlers,  who  had  moved  in 
ana  taken  possession  of  them,  and  had  made 
valuable  improvements  on  them,  relying  on 
the  fact  that  the  taxes  were  not  a  lien  upon 
the  lands;  that  the  Railroad  Company  now 
owned  none  of  the  lands,  but  all  of  them 
had  been  deeded  to  other  parties ;  that  Adam 
Smith  died  iK>me  two  years  ago ;  that  since 
the  decree  the  Railroad*  Company  had  deeded 
60,000  acres  of  the  land  to  the  Nebraska  Land 
and  Live  Stock  Company,  and  the  latter 
company  had  sold  the  greater  part  of  the  land 
to  actual  settlers,  who  had  settled  upon  the 
same  in  good  faith,  relying  upon  tiie  fact 
that  the  taxes  for  the  years  1878  to  1877,  both 
inclusive,  were  not  a  lien  upon  it,  and  had 
put  on  it  a  large  amount  of  improvements; 
that,  as  the  County  of  Boone  nad  allowed 
them  to  buy  the  land  and  settle  upon  it,  and 
had  taken  no  steps  for  a  period  of  over  five 
years  after  the  decree  was  entered,  it  ought 
to  be  estopped,  and  its  laches  had  been  so 
great  that  it  would  be  inequitable  to  set 
aside  the  decree,  which  would  have  the  effect 
to  create  a  lien  upon  all  of  said  land  so  sold 
to,  and  settled  upon  by,  the  persons  who  had 
bought  in  good  faith  and  knew  nothing  about 
any  effort  that  would  be  made  to  set  aside 
the  decree ;  that,  in  June,  1880,  the  Railroad 
Company  sold  to  the  Chicago,  Burlington 
and  Quincy  Railroad  Company  77,229  acres 
of  the  land,  the  latter  company  having  no 
knowledge  that  any  effort  would  ever  be  made 
to  set  aside  the  decree,  but  purchasing  in 
good  faith,  believing  that  the  taxes  in  ques- 
tion were  no  liena  upon  the  land;  tlmt  it 
would  not  have  purchued  had  it  known  that 
there  would  be  any  attempt  to  open  up  the 
decree;  that,  prior  to  the  bringing  of  this 
suit,  the  last  mentioned  company  had  sold 
75,000  acres  of  the  land,  largely  to  actual 
settlers,  mostly  in  tracts  of  160  acres  to  each, 
and  at  much  expense  had  induced  persons  to 
buy,  relying  on  the  fact  that  the  taxes  in 
question  haia  been  declared  null  and  void,  a 
larffe  part  of  the  lands  sold  by  botii  of  the 
raiiroaid  companies  having  been  sold  in  1870 
and  1880;  that,  under  the  circumstances, 
Boone  County  ought  to  be  estopped,  and  its 
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laches  had  been  so  great  that  it  could  noti 
disturb  the  settlers  who  had  bought  in  gooi 
faith ;  that  it  ought  not  to  maintain  tbisio^ 
because  it  had  failed  to  bring  the  wum 
within  four  years  from  the  time  tt  dlaoovsni 
the  pretended  fraud  set  up  in  the  bill ;  tHut 
it  allowed  over  five  years  to  elapae  after  it 
had  full  knowledge  of  the  transaction  astotl* 
entry  of  the  decree  complained  of,  befora  il 
took  any  steps  to  annul  tne  same ;  that  it  wit 
barred  of  any  relief  by  the  Statute  of  Llni* 
tations  of  Nebraska,  as  well  as  by  laches  to 
not  commencing  this  suit  until  the  lands  htd 
been  sold  to  parties  who  knew  noUiing  about 
the  circumstances  under  which  the  decns 
was  entered ;  and  that  the  board  of  ooonly 
commissioners,  and  each  one  of  them,  aid 
the  officers  and  taxpayers  of  the  County,  had 
full  knowledge  of  all  the  circumstanoet 
under  which  the  decree  of  March  8,  1878^ 
was  entered,  more  than  four  years  before  t^ 
suit  was  brought 

There  was  a  replication  to  the  aMwa; 
proofs  were  taken,  and  the  clrcait  court,  « 
a  hearing,  dismissed  the  bill  for  want  of 
equity,  on  the  ground  of  ladiea  od  the  pal 
of  the  plaintiff.  From  that  decree  tiM  plaii* 
tiff  has  appealed  to  this  court. 

The  appellant  contends  (1)  that  tiMdmH 
court  had  no  jurisdiction  In  the  HuhmmD 
case;  (2)  that  the  taxee  In  quesUon  «■» 
valid ;  (8)  that  the  proceedings  to  aeean  tti 
decree  canceling  the  tazea  were  «  tand  m 
the  appellant  and  an  Impoaltloo  on  the  eiMrti 
(4)  that,  if  those  proceedlxin  were  not  foil 
for  fraud,  they  were  Toid  for  want  of  kffA 
authority  in  the  board  of  county  commiato* 
ers  to  stipulate  that  the  decree  be  eatani 
canceling  the  taxes;  and  (5)  that  Uiif  nil 
is  not  barred  bj  the  Statate  of  Limltitto» 
or  bv  laches. 

We  are  of  opinion  that  this  salt  was  btmd 
bv  the  Statute  of  Limitations  of  the  Suteof 
Nebraska  and  by  laches,  and  that  tbe  blU 
was  properly  dismissed. 

By  section  12,  of  title  8,  of  chapter  S7.  of 
the  General  Statutes  of  Nebraska  of  18^ 
it  is  provided  that  an  action  for  relief  on  ik 
ground  of   fraud  can  only  be  commwifri 
within  four  jean  after  thie  «>aase  of  actios 
shall  have  accrued,  but  tlM  cause  of  actios 
In  such  case  shall  not  be  deemed  to  hsvf  a^ 
crued  until  the  discovery  of  Uie  fraud.  TlMft 
is  no  allegation  In  the  bill  In  this  esse  M 
the  County  or  Its  offlcen  were,  at  any  tin» 
after  the  entry  of   the  decree  of  Haitb  ^ 
1878,  ignorant  of  the  facts  and  circomsUsM* 
connected  with  and  attending  its  entnr.  1^ 
board  of  county  commlaslonen  conuifiad  o* 
three  persons,  of  whom  two  were  s  controj^^ 
ling  quorum.    It  appean  fhun  the  OTid0K9 
that  the  per9(miul  of  the  board  was  cfasilo» 
on  the  1st  of  January,  1879,  mora  than  v^ 
yean  and  five  months  before  this  bill  «i* 
filed,  Wilkinson  and  Bowman  having  goo* 
out  of  office  by  or  before  Januair  1,  VfJt- 
There  Is  no  allegation  in  tbe  bfll,  nor  i0 
there  any  proof,  that  tbe  board  of  oooBtf 
commissionere  was  under  hostile  control  do«B 
to  a  period  within  four  yean  €d  tbe  flliagof 
the  bill ;  nor  Is  there  any  nveraMat  in  tbe 
bill  as  to  the  time  when  tbe  alleged  (nad 
was  discovered.    The  deorae  was  a  mattff  of 
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public  record.  It  decreed  that  the  taxes 
generally  were  void,  meaning  all  of  them, 
aa  alleged  in  the  bill  filed  by  Hunnewell, 
and  it  granted  a  perpetual  injunction  against 
the  collection  of  all  of  the  taxes.  The  parties 
who  took  part  in  the  proceedings  were  acces- 
sible ;  Smith  was  then  alive,  and  Sessions, 
who  was  examined  as  a  witness  in  this  case, 
could  have  been  inquired  of.  SUofmi  v. 
J^  48  U.  8.  7  How.  819  [Id:  9281;  Moan 
T.  Oreene,  00  U.  S.  19  How.  89  [16:  588]  ; 


Beauhien  v.  Beaubim,  64  U.  S.  28  How.  190 
ri6:  4841;  Ridger  v.  Badger,  89  U.  S.  2 
Wall.  87,  95  [17:  886,  888];  Cam  of  Broder- 
ick*»  WiU,  88  U.  S.  21  Wall.  508,  518  [22 : 


599,  605]  ;  Broum  v.  Buena  VUta  Oounty,  95 

U.  S.  157  [24:422];  T    '        ' 

U.    S.    185  [25:  807J ;    Graham  V.   Batian, 


U.  S.  157  [24 :  422] ;  Wood  v.  Carpenter,  101 


H,  A  B.  R.  Co.  118  U.  S.  161  £80:  1961 ; 
Kif^  V.  Lake  Share  A  M.  8.  R.  Oo.  120  U. 
8.  180  [80:  569]  ;  8oeUU  FMcUre  eU,  v.  MU- 
Uken,  185  U.  S.  804  [84:  208]  ;  JSorrie  v. 
Bagffin,  186  U.  S.  886,  892  [84:  424,  427] ; 
MaekaU  v.  CaeOear,  187  U.  8.  556,  566  [84: 
776.  779]. 

The  appellant  seeks  to  apply  to  the  County 
and  its  officers  in  this  case  Uie  established 
rule  that  laches  will  not  be  imputed  to  a 
government  for  a  failure  on  the  part  of  its 
officers  to  perform  their  duty.  United  Staia 
T.  Kirimatriek,  22  U.  8.  9  Wheat  720  [6: 
199]  ;  Uhited  Statee  v.  Van  Zandt,  24  U.  8. 
11  Wheat.  184  [6:  448];  United  States  v. 
mehoU,  25  U.  S.  12  Wheat  605  [6:  709] ; 
Dox  V.  Fioetmaeter- General,  26  U.  8.  1  Pet 
825  [7 :  168J  :  Gamseen  v.  United  Statee,  97 
U.  8.  584  [24:  1009].  But  this  doctrine  is 
not  extended  to  such  a  municipal  corporation 
aa  tbe  County  of  Boone.  MetrcpoUtan  B. 
Oo.  V.  DistiiU  ^  (MumMo,  182  U.  8.  1,  11, 


12  r88:  281,  285].  The  principle  of  ratifi- 
cation by  laches  or  delay  is  as  applicable  to 
such  a  municipal  corporation  as  it  is  to  a 
private  corporation  or  to  an  individual  per- 
son. 1  Dillon  on  Municipal  Corporations, 
4th  ed.  §  548;  Clarh  v.  WasMnffUm,  25  U.  S. 
12  Wheat  40  [6:  544];  St,  CharUe  Twp. 
School  JHreeton  v.  Goergee,  50  Mo.  194 ;  O'n- 
einnUi  v.  Ihnns,  5  Ohio  St  594.  The  Stat- 
ute of  Limitations  of  Nebraska  makes  no 
exception  in  favor  of  such  a  municipal  cor- 

S oration  as  the  County  of  Boone,  and  tbe 
octrine  of  laches  applies  to  it  and  to  its 
board  of  county  commissioners. 

Bv  the  General  Statutes  of  Nebraska  of 
1878,  chapter  18,  section  1,  the  County  was 
made  a  hody  corporate,  and  it  was  provided 
by  section  4  that  suits  by  or  agaic^t  it  should 
be  brought  by  or  aminst  the  board  of  county 
CQmmissioners  of  the  County,  and,  by  other 
provisions,  power  was  conferred  upon  the 
tXMurd  to  levy  and  collect  taxes.  It  there- 
fore had  authority  to  act  for  the  County  in 
respect  to  the  collection  of  taxes.  Indeed, 
that  is  its  only  authority  for  the  bringing  of 
the  present  suit,  coupled  with  the  provision 
found  in  section  98,  of  chapter  18,  of  the 
General  Statutes  of  Nebraska  of  1878,  that 
the  county  commissioners  are  authorized  to 
employ  attorneys  in  any  case,  either  civil  or 
criminal,  in  which  their  county  is  interested, 
when  the  cause  is  taken  to  the  Supreme  Court 
of  the  State,  or  before  any  United  States 
court,  and  are  authorized  to  pay  a  reasonable 
compensation  for  such  services. 
Beeree  e^p/rmed. 

Mr.  Chirf  Juetiee  Fuller  did  not  sit   in 
this  case  or  take  any  pwt  in  its  decision. 
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U.  A.  1-ia  85  U  77.  ST.  PAUL  Sl  PAa  R.  R.  OO.  ▼.  nOVTB- 
ERN  PAC.  R.  R.  CO. 
PnbUe  lands.— Act  of  July  2,  1804,   was  grant  In  prggaentl  ti 
Northern  Padllc  Railroad,  p.  6. 

ApproTed  in  Northern  Pac.  R,  R,  t.  Colbnm,  164  U.  8.  887,  41  Ia 
460.  17  8.  Ot  99.  and  Northern  Pac  Ry.  t.  Miller,  20  Wash.  88, 
54  Pac.  607.  following  mle;  United  States  v.  Southern  Pac  R,  R«, 
146  U.  &  608,  86  L.  1007,  18  8.  Ct.  156.  following  rale  In  eouitnic^ 
tion  of  14  SUt  292;  Wilson  ▼.  Beckwlth,  140  Mo.  385,  41  8.  W.  092. 
foUowlnf  role  under  grant  to  Missoorf,  10  Stat  155;  Wlneman  t. 
OastrelL  58  Fed.  701.  2  U.  8.  App.  449,  appljing  principle  to  Mlssts- 
tlppl  act  of  March  3.  1852:  Barden  t.  Northera  Pac  R,  R^  154  U.  8. 
81&  88  L.  997.  14  8.  Ot  1088  (see  assenting  optaioo  In  154  U.  & 
836.  88  U  1005.  14  8.  Ot  1041),  holding  bj  grant  of  1864.  all 
mineral  lands  known  or  unknown  excluded;  New  York  Indians  t. 
United  Staten.  170  U.  8.  17.  42  L.  968,  18  8.  Gt  584,  holding,  under 
tmty  of  June  15,  1838.  title  in  lands  therein  Tested  In  Indiana; 
Northern  Pac.  R.  R.  t.  Wall^er.  47  Fed.  688,  holding  future  dis- 
eoTef7  of  minerals  does  not  divest  title;  Northern  Pac.  R,  R.  t. 
Amacker.  58  Fed.  52.  iiolding  entry  of  land  within  N.  P.  grant 
prior  to  notice  of  withdrawal,  ralid;  Northern  Pac  R,  R.  t.  Wright 
61  FM.  70.  and  Northern  Par.  R.  R.  t.  Wright  54  Fed.  69,  7  U.  8. 
App.  502,  holding  N.  P.  land  grant  subject  to  State  taxation  upon 
definite  location;  United  States  t.  Oregon,  etc..  R.  R..  57  Fed.  895, 
holding  lands  granted  to  N.  P.,  subject  to  forfeiture,  exempted 
from  later  grant  to  defendant;  Northern  Pac.  R,  R.  ▼.  Maclay.  61 
Fed.  557,  15  V.  8.  App.  488.  holding  Bitter  Root  lands,  not  in 
eluded  in  N.  P.  grant;  Northern  Pac  R,  R.  t.  Musoer.  etc.  Logging, 
etc.  Oo.,  68  Fed«  996,  84  U.  8.  App.  66,  holding  land  department 
has  power  to  retire  lands  necessary  to  satisfy  prior  grant;  8t 
Pant  etc.  Ry.  ▼.  Sage.  71  Fed.  46.  86  U.  8.  App.  840,  construing 
grant  under  14  Stat  87;  United  States  ▼.  Northern  Pac  R.  R.,  96 
Fed.  878,  holding  equity  win  not  cancel  patent  for  not  flHng  map 
of  locatkm,  where  Oongress  has  not  declared  forfeiture;  KcHenry 
T.  Nygaard.  7S  Minn.  18.  74  N.  W.  1106,  holding  selactlOB  net  de^ 
feated  hy  wrongful  refusal  of  approTal  by  land  department;  North* 
em  Pac.  R.  R.  t.  Barnes,  2  N.  Dak.  856.  51  N.  W.  899l  holding 
dtla  la  company,  and  lands  exempt  from  taxation;  Adams  ▼. 
11  Utah.  496,  494.  40  Pac  721.  holding,  under  act  of  July,  1862.  Ui 
Pacific  takes  title  defeasible,  prior  to  issuance  of  patent; 
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inf  opinions  tn  Northern  Pac.  B.  R.  v.  Barden,  46  Fed.  621,  ma- 
jority holding  under  13  Stat  366,  lands  must  be  known  to  be 
mineral,  to  be  excluded  from  grant;  Carter  v.  Ruddy.  166  U.  S. 
496,  41  L.  1091,  17  8.  Ot  641,  Northern  Pac.  R.  R.  t.  St.  Paul, 
etc.,  By.,  47  Fed.  539,  Amacker  v.  Northern  Pac.  R.  R.,  58  Fed. 
851,  15  U.  8.  App.  279,  Atlantic,  etc.,  R.  R.  ▼.  Mingus,  7  N.  Mex. 
388,  34  Pac.  601,  Kreuger  t.  Schulta,  6  N.  Dak.  316,  70  N.  W.  271, 
and  Northern  Pac.  R,  R.  ▼.  Doherty,  100  Wis.  47,  76  N.  W.  1082. 
arguendo. 

Distinguished  in  Southern  Pac.  R.  R.  ▼.  Wood,  124  Cal.  488,  57 
Pac.  393,  holding,  under  14  Stat  292,  title  to  indemnity  lands  date 
back  only,  to  date  of  selection;  Grandln  t.  La  Bar,  3  N.  Dak.  451, 
462,  67  N.  W.  242,  247,  holding  selection  of  indemnity  lands  by 
N.  P.  Oo.,  without  approval  of  secretary  of  Interior,  passes  no  title. 

Public  lajids.— Force  of  act  as  grant  In  prsesenti,  was  not  im- 
paired by  provision  for  patents  as  road  completed,  p.  6. 

Approved  in  Northern  Pac.  R.  R.  v.  Barden,  46  Fed.  607,  holding 
under  13  Stat  366,  lands  must  be  known  to  be  mineral  to  bo 
excluded  from  grant;  Sage  v.  Swenson,  04  Minn.  619,  67  N.  W.  545, 
holding,  so  long  as  withdrawal  of  land  grant  in  force,  lands  not 
subject  to  entry;  Northern  Pac.  R.  R.  v.  Barnes,  2  N.  Dak.  868, 
871,  61  N.  W.  404,  405,  holding  title  in  company,  and  lands  exempt 
from  taxation,  under  act  of  Oongress;  United  States  v.  Winona, 
etc.,  R.  R.,  67  Fed.  966,  32  U.  8.  App.  272,  and  Stewart  v.  Altstock. 
22  Or.  186,  29  Pac  564,  arguendo. 

Distinguished  in  Sioux  City,  etc.,  R.  R.  v.  United  States,  169  U. 
8.  364,  40  L.  182,  16  8.  Ct  23,  holding  18  Stat  72,  granted  lands 
to  State  as  trustee,  and  not  to  railroad. 

Publio  lands.—  Line  of  road  having  been  duly  determined,  com- 
pany's right  is  complete,  except  aa  to  prior  rights,  p.  9. 

Approved  in  N(»them  Pac.  R.  R.  v.  Barnes,  2  N.  Dak.  866,  61 
N.  W.  899,  holding  title  In  company  aid  lands  exempt  from  taxa- 
tion, under  act  of  Oongress;  Smith  v.  Northern  Pac.  R.  R.,  68 
Fed.  615.  19  U.  8.  App.  131,  arguendo;  St  Paul,  etc.,  Ry.  v.  North- 
em  Pac.  R.  R.,  49  Fed.  307,  4  U.  8.  App.  140,  affirming  8.  Ol,  47 
Fed.  688,  without  particular  application. 

Publio  lands.—  When  termini  are  mentioned  in  grant,  road  should 
be  built  on  most  direct  line  practicable,  p.  18. 

Approved  in  United  States  v.  Northern  Pac.  R.  R.,  102  U.  8.  292, 
88  L.  447,  14  8.  Ot  601,  construing  13  Stat  866;  United  SUtes  v. 
Southern  Pac.  R.  R.,  94  Fed.  439,  construing  land  grant,  under  16 
•Stat  678,  granting  lands  to  Texas  and  Pacific,  and  fixing  termini; 
Oregon,  etc.,  R.  K.  v.  United  States,  77  Fed.  73,  48  U.  8.  App.  12 
<see  dissenting  opinion  in  77  Fed.  78,  48  U.  8.  App.  21),  holding 
grant  to  N.  P.  Oompany  did  not  take  effect  by  filing  insufficient 
mtLp  of  loeatioB. 


1133  Notes  oo  U.  S.  ReporU.  1^19  U.  &  1-19 

PabUe  Ift&ds.— Of  two  rmilroftdB  claiming  under  different  granti^ 
one  holding  enrHer  grant  talcet  title,  p.  1ft. 

Public  lands.—  Bxcepdon  in  Nortliern  Pacific  grant,  of  aH  grants 
Iirtor  to  location,  did  not  include  similar  grant,  p.  10. 

ApproTed  tn  Nortbeni,  etc.,  B.  R.  ▼.  linsser-Saontxy.  Oo^  168  U* 
8.607.  42U0eai8  8.  Ot206,  holding  withdrawal  In  1866.  of 
lands  within  grant  of  Jane,  1868,  exempts  lands  from  grant  la 
1884;  Northern  Pac.  R.  R.  t.  Sanders,  47  Fed.  605,  affirmed  in  49 
Fed.  187,  7  IT.  8.  App.  47,  holding  grant  to  N.  P.  does  not  prerent 
taking  op  mining  daims  before  definite  location;  United  States  ▼. 
Oregon,  etc..  R.  R.,  67  Fed.  804,  holding  lands  granted  to  N.  P., 
sobject  to  forfeiture,  exempted  from  later  grant  to  defendant; 
dissenting  opinion  In  Oregon,  etc.,  R.  R.  t.  TTnited  States,  77  Fed. 
78,  78,  77,  48  U.  8.  App.  16,  17,  19,  malorlty  holding  grant  to 
O.  and  C.  Oompany  did  not  giTe  title  to  lands  given  prerlonsly  to 
K.  P.  Oompanj,  though  subsequently,  forfeited. 

Poldie  lands.— Such  exception  only  operated  to  preserve  lands 
from  similar  grant  p.  17. 

Approved  in  Southern  Pac.  R.  R.  v.  Gneck,  68  Fed.  616,  holding 
pasMige  of  act  of  July.  1866,  withdrew  land  from  entry. 

PobUe  lands.— After  withdrawal  of  lands  for  Northern  Pacific 
only  specisi  grant  could  give  rights  against  it,  p.  18w 

Appfwed  in  Northern  Pac.  R.  R.  v.  Cannon,  64  Fed.  266,  288,  7 
U.  8.  App.  607,  holding  mineral  lands  not  withdrawn  from  sale 
by  Northern  Pacific  grant  prior  to  definite  location:  Southern  Pac 
R.  R.  V.  Araisa,  67  Fed.  106,  holding,  under  14  Stat  282,  landg 
without  primary  limits,  but  within  indemnity  limits,  not  open  to 
entry  after  order  of  withdrawal;  Southern  Pac.  R.  R.  v.  (rropck, 
68  Fed.  618,  614,  holding  passage  of  act  of  July,  1966,  withdrew 
land  from  entry;  Northern  Pac.  Ry.  v.  Dudley.  86  Fed.  85,  holding 
Ooeur  d*Alene  reservation  lands  not  part  of  prior  grant  to  rail- 
road; United  States  v.  Southern  Pac.  It  R.,  62  Fed.  686,  arguendo; 
dissenting  opinion  in  Northern  Pac.  Ry.  v.  BTObrmick,  94  Fed.  948, 
majority  holding  company  acquired  no  title  to  unsurveyed  land 
entered  vrlth  intent  to  pre-empt  prior  to  filing  of  map  of  location. 

Pnblie  lands.— Under  grant  of  lands  to  railroad,  entire  root* 
need  not  be  fixed  at  ssme  time,  p.  18w 

Approved  tn  United  States  v.  Sonttiem  Pac.  R.  R.,  146  U.  8.  507, 
88  L.  1068,  18  8.  Ct  168.  holding,  under  14  Stat  292.  filing  of  map 
of  location  beyond  terminus  good  to  terminus;  Northern  Pac  R. 
R.  V.  Cannon,  64  Fed.  266,  7  U.  8.  App.  607,  holding  mineral  lands 
not  wttbdrawn  from  sale  by  Mortbem  Pacific  grant  prior  to  definite 
location:  United  States  v.  Southern  Pac.  R.  R.,  62  FM.  584,  hold- 
ing forfeiture  of  prior  e^eilapplng  grant  revests  land  in  gov< 
8t  PMt  ate^  Ir.  ▼.  8m«.  Tl  Pod.  Oa  88  U.  a  App.  840, 
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•tniiiif  fTsnt  under  14  Stat  87;  Sonthern  Pmc.  R,  R.  t.  ITnlted 
States,  168  T7.  8.  44.  42  L.  375,  18  S.  Ot  26,  and  Nortbeni  Fm.  R.  R. 
T.  Amacker,  49  Fed.  533,  7  U.  S.  App.  38,  ariraendo. 

Public  lands.— Withdrawal  of  lands  i^oiild  extend  oolf  along 
lOQta  fixed  on  map  filed,  p.  19. 

Approved  In  New  Orieans,  etc.,  Ry.  t.  Parker,  143  V.  8.  58,  36 
L.  70,  12  S.  Ct  360,  following  rule  In  foreclosure  of  lands  granted 
to  railroad;  Northern  Pac  R.  R.  ▼.  Harden,  46  Fed.  606,  holding,  un- 
der 18  Stat.  365,  lands  must  be  known  to  be  mineral  to  be  ez- 
duded  from  grant;  Northern  Pac.  R.  R.  ▼.  Amacker,  53  Fed.  54. 
arguendo. 

Public  lands.— Secretary's  selection  of  lands  to  make  up  de- 
ficiency. Involved  no  discretion  where  indemnity  lands  were  Insufli- 
dent  p.  19. 

Approved  in  United  States  v.  Oolton,  etc,  lime  Co.,  146  U.  S. 
616,  36  L.  1105,  13  S.  Ct  164,  holding  16  Stat  573,  chap.  122,  ex- 
empted indemnity  lands  of  Atlantic  and  Pacific;  Southern  Pac. 
R,  R.  V.  Groeck.  68  Fed.  617,  holding  passage  of  act  of  July,  1866, 
withdrew  land  from  entry;  Southern  Pac.  R.  R.  v.  Groeck,  87  Fed. 
973,  69  U.  S.  App.  372,  holding,  under  act  of  July,  1866.  secretary 
of  interior  cannot  authorize  pre-emption  of  lande  granted  to  rail- 
road; Northern  Pac.  R.  R.  v.  Barnes,  2  N.  Dak.  368,  51  N.  W.  402, 
holding  title  in  company  and  lands  exempt  from  taxation  under 
Ck>ngre8sional  Act 

Distinguished  in  United  States  v.  Missouri,  etc.,  Ry.,  141  V.  S. 
376,  35  U  772,  12  S.  Ot  19,  holding  indenmity  lands  must  be  se- 
lected and  set  apart;  Southern  Pac.  R.  R.  v.  Wood,  124  Gal.  485, 
486,  57  Pac.  392,  holding,  under  14  Stat  292,  sdection  necessary  to 
pass  title  to  indemnity  lands. 

Miscellaneous.— Northern  Pac.  R.  R.  v.  8t  Paul,  etc.,  Ry.,  47 
Fed.  587,  In  statement  of  facts;  St  Paul,  etc,  Ry.  v.  Greenalgh, 
130  U.  8.  20,  35  L.  72,  11  S.  Ct.  895,  without  particular  application. 

189  U.  S.  10-23,  35  U  71,  ST.  PAUL.  ETC^  RY.  v.  GREENALGH. 
Public  lajids.—  It  Is  presumed  railroad  accepts  conditions  of  act 
cstendlng  time,  where  It  continues  possession,  p.  22. 

Pablle  lajids.— Mere  breach  of  condition  does  not  Itsdf  work 
fdrfeltore;  grantor  must  revoke,  p.  22. 

Pablio  lands.— Railroad  having  broken  condition  without  for- 
feiture,  cannot  defeat  bona  fide  settlers*  rights,  p.  28. 

Approved  In  St  Paul,  etc  Ry.  v.  WenseU  189  U.  8.  28»  8S  U  T8» 
11  &  Ct  896,  foUovrlng  rule. 

188  U.  8.  23,  8i  L.  78,  ST.  PAUL,  ETC.,  R.  CO.  ▼.  WBM5BL. 

Adjudged  te  cooformltx  vrlth  8t  Paul,  tte^  By.  ▼•  Oreell•lcl^ 
Q.  v.,  supnL 
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t»      V.  S.  24-Cl,   35  L.   55,   CENTRAIi  TRANSP.   00.  ▼.   PULrli- 
Jkf  AN'S  CAR  GO. 
S^Apreme  Court  will  first  determine  sua  sponte,  whether  It  has 
jurisdiction  of  appeal,  p.  38. 

•i^X^P^L— Plaintiff  Toluntarily  non-snlted  cannot  sue  out  writ; 
*W^e»  where  decree  is  without  his  consent,  p.  89. 

A^pproved  tn  Patting  v.  Spring  Valley  Goal  Co.,  98  Fed.  99,  fol- 
lo-wing  rule. 

-Ajppeal.—  Judgment  of  non-suit  is  final  and  appealable,  p.  39. 

-A^pproved  In  Tucker  t.  Baltimore,  etc.,  R.  R.,  69  Fed.  969,  8  U. 
&  App.  491,  upon  question  of  withdrawal  of  case  from  jury; 
Koons  V.  Bryson,  69  Fed.  297,  25  U.  S.  App.  868.  reyiewing  on  wrtt 
^t  error  final  Judgment  of  non-suit. 

Clrcalt  Court  will  follow  State  statute  prorldlng  for  non-suit 
^Sainst  plaintifiTs  objection,  p.  39. 

Approved  in  Meehan  t.  Valentine,  145  U.  S.  618,  36  L.  839,  12  S. 
Ot.  ©73,  following  rule;  Roberts  v.  Lewis,  144  U.  S.  657,  36  L.  682, 
^2  S.  Gt.  782,  holding  in  Nebraska  allegation  of  citizenship  put  in 
te«ue  by  general  denial;  Coughran  v.  Bigelow,  164  U.  S.  308,  41  L. 
**6,  17  S.  Ct  119,  holding  granting  of  non-suit  no  infringement 
<*f  constitutional  rights;  Jones  v.  Rowley,  73  Fed.  288,  holding  in 
federal  court  in  California  defendant  may  object  to  jurisdiction 
''Without  pleading  to  merits;  People's  Bank  of  Greenville  t.  JEtna 
Ins.  0<k,  74  Fed.  611,  512,  42  U.  S.  App.  81,  holding  plaintiff  can- 
not complain  of  non-suit  granted  instead  of  directing  verdict; 
Passman  ▼.  Jarvis,  94  Fed.  6(M,  holding  question  of  dismissal  wlth- 
^''^rt  prejudice  governed  by  State  statutes. 

Oorporatioiui.— Enumeration  of  powers  In  charter  Implies  exdu- 
•ton  of  all  others  not  fairly  indicated,  p.  48* 

Approved  in  Coosaw  Min.  Go.  v.  South  Carolina,  144  U.  S.  562. 
-  ^  U  642,  12  S.  Ot.  691,  construing  grant  of  exclusive  right  to  mine; 
McOormick  v.  Market  Nat  Bank,  165  U.  S.  560,  41  L.  822.  17  a 
^X.  436^  holding  lease  of  building  by  national  bank   void;  XTnlon 
^c.  Ry.  V.  Chicago,  etc.,  Ry.,  51  Fed.  316,  10  U.  &  App.  98,  up- 
holding contract   between  railroads   for  joint  use  of  bridge   and 
terminals;  Pauly  v.  Coronado  Beach  Co.,  56  Fed.  430,  holding  cor- 
poration organized  to  buy  land  and  acquire  franchises  over  said 
^nd  cannot  purchase  shares  in  manufacturing  corporation;  Tod  ▼. 
Keatncky   Union  Land  Co.,  57  Fed.  51,  holding  corporation,  witb 
power  to  execute  negotiable  paper,  may  guarantee  bonds;  Lovls- 
^e,  etc^  R.  R.  v.  Ohio  Valley  Imp.,  etc.,  Co.,  69  Fed,  484,  holA- 
^.  tinder  Indiana  R.  S„   $  SOola,  guaranty  bonds  issued  witb- 
OQt  petition  of  stockholders  void;  Louisville  Trust  Co,  v.  Lioula- 
rllle,  etc.,   R.  R..   76  Fed.  451,  452,  48  V.  S.   App.   550.   holding 
guarantee  of  railway  bonds  by  directore  not  void  under  Indiana 
B.  B.,  I  8961a;  Hamor  v.  Taylor-Rice  Bnglneeiing  Oo..  84  Fed.  397, 
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declaring  Told  note  given  by  corporatlou  for  purchase  of  own  stock; 
National,  ete^  Building  Assn.  y.  Bank,  181  IlL  41,  72  Am.  St.  Rep. 
947,  64  N.  B.  620,  construing  powers  of  building  and  loan  associa- 
tion under  Illinois  laws  of  1S79,  page  83. 

DIstingalshed  in  Soutbern  Pac.  Go.  y.  Board  of  R.  R.  Ck>mmn., 
TB  Fed.  260,  discussing  power  of  State  to  fix  railroad  rates. 

Oorporatlona.—  Persons  dealing  with  corporation  are  bound  to 
notice  limits  of  Its  powers,  p.  48. 

Crorporation  cannot  transfer  its  franchise  without  assent  of  legis- 
lature, p.  49. 

Approved  in  Snell  t.  Ohlcago,  152  U.  S.  199,  38  L.  411,  14  8.  Ct 
492,  following  rule;  Stockton  t.  Ontral  R.  R.,  60  N.  J.  Eq.  66,  24 
Atl.  969,  17  L.  R.  A.  103,  enjoining  lease  of  railroad  franchise 
when  expressly  forbidden  by  statute. 

Railroad's  general  power  to  dispose  of  property  does  not  In- 
clude lease  or  sale  of  entire  i»roperty  and  franchise,  p.  49. 

Approved  in  M'Cutcheon  v.  Merz  Capsule  Co.,  71  Fed.  793,  37 
U.  S.  App.  586,  31  L.  R.  A.  420,  holding  void  contract  (^  manu- 
facturing corporation  to  abandon  business  in  exchange  for  stock 
in  otlier  corporation;  Union  Pac.  Ry.  v.  Chicago,  etc,  Ry^  168  U. 
S.  581,  41  L.  271,  16  S.  Ct.  1180,  arguendo. 

Statutes.—  Public  grant  of  property  rights  or  franchises  Is  to  be 
construed  in  favor  of  public,  p.  49. 

Approved  in  Shively  v.  Bowlbj,  152  U.  8.  10,  38  L.  335,  14  S. 
Ot.  551,  applying  principle  to  grant  of  tide  lands;  Citizens,  etc.. 
Ry.  V.  Detroit  Ry.,  171  U.  S.  54,  IS  S.  Ct  734,  holding,  at  time  of 
granting  franchise,  municipality  had  no  authority  so  to  do;  Louis- 
ville Trust  Co.  V.  Cincinnati,  73  Fed.  726,  holding  corporation  leas- 
ing railway  under  statute  took  subject  to  charter  of  leased  line: 
Westerly  Water-Works  Co.  v.  Town  of  Westerly,  80  Fed.  622. 
holding  exclusive  right  to  highway  given  to  water  company,  does 
not  exclude  erection  of  municipal  water  works;  Bdlson  Co.  v. 
Hooper.  85  Md.  114,  36  Atl.  115,  construing  Maryland  act  of  1890. 
chap.  233,  relative  to  electric-light  companies;  State  v.  Payne,  129 
Mo.  476.  81  S.  W.  798,  33  L.  R.  A.  579,  and  n.,  construing  gas  com- 
pany charter  under  act  limiting  existence  to  thirty  years. 

Oorporation,  assuming  power  involving  public  duty,  is  quasi-pub- 
lic, and  cannot,  after  legislative  recognition,  absolve  Itself  from 
these  duties,  p.  60. 

Approved  In  Union  Pac.  Ry.  v.  Chicago,  etc.,  Ry.,  61  Fed.  817. 
10  V.  8.  App.  98,  affirmed  In  163  U.  8.  606,  41  U  280,  16  8.  Ct 
1189,  upholding  contract  between  railroads  for  joint  use  of  bridge 
and  terminals;  Smith  v.  Ooraelius,  41  W.  Ya.  72,  23  8.  B.  603,  80 
U  R.  A.  752,  holding  lease  of  property  dedicated  for  public  use, 
void;  Bowman  v.  Foster,  etc..  Hardware  Co.,  94  Fed.  597.  argu- 
endo; dissenting  opinion  In  Bath  Gas-Light  Co.  v.  Claffy.  161  N.  T. 
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44,  45  N.  E.  396,  36  L.  B.  A.  671,  majority  allowing  accmed  rent  on 
lease  of  gas-light  franchise.    See  35  Am.  St.  R^.  394,  405,  note. 

I>l8tingnl8hed  in  Union  Pac  Ry.  t.  Chicago,  etc.,  Ry.,  163  XT.  8. 
590.  4:1  li.  274,  16  S.  Ct  1183,  upholding  contract  whereby  corpora- 
tion let  into  Joint  possession  of  line;  Hartford  Ins.  Co.  ▼.  Cliicago, 
etc,  Ky.,  175  U.  S.  100,  20  S.  Ct  37,  upholding  contract  between 
partnership  and  railroad  for  warehouse  on  depot  grounds  with 
exemption  from  liability  for  fire  loss;  Chicago,  etc.,  Ry.  v.  Union 
I*ae.  Ry^  47  Fed.  20,  22,  upholding  contract  whereby  corporation 
let  Into  Joint  possession  of  line;  Sioux  City,  etc.,  R.  R.  v.  Trust 
Co..  82  Fed.  134,  49  U.  S.  App.  541,  declaring  yalid  trust  deed  of 
^^n[>oration  to  secure  debt  in  excess  of  statutory  amount:  Beach 
▼-  'W'akefleld,  107  Iowa,  688,  76  N.  W.  695,  holding  railroad  cor- 
I^^x'atlon  mortgagee  may  attack  settlement  for  larger  amount  than 


^^rporatioxia.— Sleeping-car  company,  authorized  to  lease  cars, 
••^uiot  lease  franchises  and  property,  p.  51. 

A^pproved  in  Union  Pac.  Ry.  t.  Chicago,  etc.,  Ry-,  51  Fed.  318,  10 
^-  S,  App.  98,  upholding  contract  between  railroads  for  Joint  use 
^'  l>ridge  and  terminals;  Wiggins  Ferry  Co.  v.  Chicago,  etc.,  Ry., 
^^S  Mo.  247,  27  S.  W.  571,  construing  contract  between  common 
carriers;  Kennan  v.  Rundle,  81  Wis.  225,  51  N.  W.  432,  arguendo. 
®^^  35  Am.  St.  Rep.  406,  note,  and  70  Am.  St  Rep.  163.  note. 

Contract,  whereby  one  car  company  transferred  all  rights,  and 
^S^'^ed  not  to  engage  in  similar  business,  is  void,  p.  53. 

-Approved  In  Pullman  Oar  Co.  t.  Transportation  Oo.,  171  U.  fi. 
^'*^.    18  S.  Ot  812,  foUowing  rule. 

^distinguished  in  South  Carolina,  etc.,  R.  R.  t.  Carolina,  etc.,  Ry^ 
"^  ^ed.  557,  holding  contract  between  receiver  and  other  corpora- 
^^^  for  exemption  of  liability  for  negligence  not  ultra  vires. 

itemts.—  Assignor's  covenant  not  to  use  patented  process  or  di»- 
it  to  anyone  else  is  valid,  p.  58. 

-A^pptoved  in  Simmons'  Medicine  Co.  v.  Simmons,  81  Fed.  106, 
^^^orcing  contract  of  employment  containing  agreement  not  to  dla- 
<^lose  formula  of  medicine. 

^Sairier's  contract  not  to  carry  ovee  particular  route  may  be  rea- 
•^xaable  and  valid,  p.  53. 

^^Axrier'B  agreement  not  to  perform  public  duties  at  aU  tor  term 
•^    ^etrs  is  void,  p.  54. 

-A-pproved  in   Oliver  v.  Qilmore,  52  Fed.  568,   holding  contract 
Un[i.iting  manufactures  void  as  against  public  policy^ 

CorporationB.— Contract  between  quasi-public  corporations  must 
1^^  Mthln  charter  powers  of  both  to  be  valid,  p.  64. 

-Approved  in  Chicago,  etc.,  Ry.  v.  Wabash,  etc.,  Ry.,  01  Fed.  999, 
^  XJ.  8.  App.  1,  holding  railroad  pooling  contract  void. 
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CorporatioiLi.— Fmct  that  one  quasi-public  corporation  baa  beid 
under  lease  does  not  estop  It  from  claiming  invalidity,  p.  54. 

Approved  in  Safety,  etc^  Wire  Oo.  v.  May<Mr,  etc,  74  Fed.  36ft, 
866,  42  U.  8.  App.  64,  boldlng  defendant  may  i^ead  ultra  virea 
upon  suit  by  corporation  on  executory  contract;  Gunnison  Gas, 
etc.,  Co.  V.  Wbitaker,  91  Fed.  193,  permitting  water  company  to 
restrain  enforcement  of  bonds  issued  ultra  vires  wben  yet  Ia 
bands  of  stockholders. 

Corporation's  ultra  vires  contracts  are  void  not  voidable,  p.  59. 

Approved  in  GL  Louia  B.  R.  v.  Terre  Haute  B.  R.,  145  U.  8. 
402,  403,  86  L.  752,  12  8.  Ct.  955,  956,  refusing  to  set  aside  ultra 
vires  lease  wben  party  in  pofssession  paid  r^it  for  l<mg  time;  Jack- 
sonviUe,  etc.,  Ry.  v.  Hooper.  160  U.  8.  524,  40  L.  523,  16  S.  Ct  383, 
bolding  corporation  may  enter  into  transaction  auxiliary,  to  main 
business  if  necessary  to  management  of  property;  Louisville,  etc* 
R.  R.  V.  Kentucky,  161  U.  8.  692,  40  L.  856,  16  8.  Ct  720,  hMOm 
power  to  connect  witb  otber  lines  gives  no  power  to  lease;  lie- 
C6rmick  v.  Market  Nat  Bank,  165  U.  S.  551,  553,  41  L.  822,  17  8. 
Ct  437,  438,  bolding  ultra  vires  contract  of  bank  cannot  be  made 
good  by  estoppel;  California  Bank  v.  Kennedy,  167  U.  S.  367,  368, 
42  L.  200,  201,  17  8.  Ct  833,  834,  permitting  bank  to  plead  ultra 
vires;  Louisville,  etc.,  Ry.  v.  Louisville  Trust  Co.,  174  U.  8.  567,  572, 
19  8.  Ot  823,  824,  holding,  under  Indiana  R.  &,  |  8951a,  guaranty 
bonds  issued  without  petition  of  stockholders  void;  Concord,  etc.. 
Bank  v.  Hawkins,  174  U.  8.  870,  19  8.  Ct  741,  bolding  bank  pur- 
chasing stock  in  other  bank  not  liable  for  assessment;  Hamilton  v. 
8avannah,  etc..  By.,  49  Fed.  424,  holding  lease  of  railway  franchise 
to  another  corporation  void;  Oliver  v.  Gilmore,  52  Fed.  565,  hold- 
ing partial  performance  of  void  contract  not  sufficient  for  recovefy; 
Germania  Safety  Vault  etc.,  Oo.  v.  Boynton,  71  Fed.  801,  37  U.  8. 
App.  602;  holding  acquiescence  of  stockholders  does  not  validate 
ultra  vires  transaction;  First  Nat  Bank  v.  G.  V.  B.  Min.  Co.,  89 
Fed.  446,  estoi^ing  corporation  from  denying  acts  of  managing 
officers;  Bast  St  Louis,  etc..  By.  v.  Jarvis,  92  Fed.  744,  applying 
principle  to  lease  of  parallel  railroad  forbidden  by  Illinois  Con- 
stitution; Bowen  v.  Needles  Nat.  Bank,  94  Fed.  960,  applying  prin- 
ciple to  contract  of  bank  to^  pay  all  checks  of  third  party  pre- 
sented; Chemical  Nat  Bank  v.  Havermale,  120  Cal.  604.  65  Am.  St 
Rep.  209,  52  Pac  1072,  holding  national  bank  purchasing  stock 
In  other  bank  not  liable  to  creditors;  National,  etc..  Building  Assn. 
V.  Bank,  181  lU.  42,  45,  72  Am.  St  Rop.  248.  250,  54  N.  B.  620,  621. 
holding  building  association  cannot  purchase  realty  In  which  tt  has 
no  interest  under  Illinois  statute;  Goes  v.  Peters,  98  Biich.  116,  57  N. 
W.  29,  allowing  plea  of  ultra  vires  to  contract  of  insurance  to  pro- 
vide guarantee  fund;  Marble  Oo.  v.  Harvey,  92  Tenn.  121,  36  Am. 
St.  Rep.  74,  20  8.  W.  429,  18  L.  R.  A.  255,  applying  principle  to 
contract  for  purchase  by  one  corporation  of  stock  for  purpose  of 
managing  another;  Sioux  City  R.  R.  v.  N.  A.  Trust  Oo.,  173  U.  fk 


IV^  Central  Tnmsp.  Co.  t.  Pullinan's  Car  Co.     139  U.  S.  24-Gl 

112,  19  S.  CL  34d,  Clarke  ▼.  Central  R.  R^  etc,  of  Geor^a,  50  Fed. 
889.  15  L.  R.  A«  684,  and  n^  Leonard,  etc.  In?.  Oo.  t.  Bank  of 
America,  86  Fed.  50i,  and  Toledo,  etc^  R.  R.  t.  Continental  Trust 
Ob..  96  Fed.  526,  arguendo.  8ee  70  Am.  St  Rep.  158,  171,  172,  note. 
Dlatlnguiabed  in  Laredo  t.  International,  etc.  Tramway  Co.,  66 
Fed.  250,  80  IT.  S.  App.  110,  upholding  contract  for  bridge  prlrl- 
legea;  CItlsena'  State  Bank  t.  Hawkins,  71  Fed«  871,  84  U.  S.  App. 
423,  prohibiting  defense  of  ultra  Tires  to  bank  as  defense  for  law- 
ful act  for  unlawful  purpose;  Goodland  t.  Bank,  74  Mo.  App.  378, 
holding  defense  of  ultra  Tires  not  open  to  bank  when  contract 
folly  executed  by  other  party. 

Corporation,  accepting  benefit  of  contract,  la  estopped  to  deny 
proper  execution,  p.  60. 

ApproTed  in  Union  Pac  Ry.  t.  Chicago,  etc,  Ry.,  51  Fed.  828,  10 
U.  8.  App.  98,  upholding  contract  between  railroads  for  Joint  use 
of  bridge  and  terminals;  Douglass  t.  Kavanangh,  90  Fed.  878,  62 
U.  8.  App.  48,  allowing  stockholder,  also  a  borrower  in  building 
and  loan  society,  to  recover  usurious  interest:  O.  V.  B.  Biln.  Co. 
T.  First  Nat  Bank,  95  Fed.  34,  holding  corporation  estopped  from 
alleging  want  of  authority  of  president  to  Issue  notes  which  it 
has  power  to  issue;  Miller  t.  Insurance  Co^  92  Tenn.  177,  21  S.  W. 
41,  20  L.  R.  A.  770,  and  n.  estopping  Insurance  company  from  deny- 
ing adoption  of  amendment  to  charter  after  doing  business  by 
Tlrtue  of  It 

Corporatlona.—  While  court  will  not  enforce  ultra  Tires  contract, 
ft  will  compel  restitution  of  compensation,  p.  60. 

Approved  in  St.  Louis  R.  R.  t.  Terre  Haute  R.  R.,  145  U.  S.  409, 
86  L.  755.  12  S.  Ct.  958,  refusing  to  set  aside  ultra  vires  lease 
when  party  in  possession  paid  rent  for  long  time;  Fort  Worth  City 
V.  Smith  Bridge  Co.,  151  U.  S.  802,  88  L.  170,  14  S.  Ct  848,  holding 
real  estate  corporation  liable  on  bonds  Issued  to  improve  lands; 
Pullman  Car  Co.  v.  TransporUtion  Co.,  171  U.  S.  150.  151,  18  & 
Ct  818,  holding  value  of  property  taken  and  not  market  value  of 
shares  at  time  of  illegal  contract  measure  of  damages;  I>e  La 
Vergne  Co.  v.  German  Sav.  Inst,  175  U.  S.  50.  20  S.  Ct  25.  applyhng 
principle  to  purchase  by  one  corporation  of  stock  in  other  coipo- 
ration:  Pullman  Palace-Car  Co.  t.  Central  Transp.  Ca,  66  Fed. 
168,  granting  restitution  upon  unlawful  contract  where  property 
transferred  under  it:  Park  Hotel  Co.  v.  Fourth  Nat  Bank,  86  Fed. 
747.  holding  corporation  cannot  make  accommodation  paper  nor 
contest  its  ralldity;  Barcua  t.  Gates,  89  Fed.  790.  61  U.  S.  App. 
611«  compelling  restitution  to  person  fraudulently  induced  to  sub- 
scribe to  stock;  Nashua,  etc<^  R.  R.  t.  Boston,  etc  R.  R.,  164  Mass. 
224.  49  Am.  St  Rep.  455.  41  N.  E.  268.  holding  corporation  liable 
for  pro  rata  of  money  used  without  authority  from  joint  fund  for 
Improvements  on  its  road:  Livingston  v.  School  Dlst  No.  7,  11  8. 
Dsk.  152.  76  N.  W.  802.  allowing  holder  of  void  bond  for  erection 
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of  school,  recovery  on  quantum  meruit;  Weldenfeld  t.  Allegheny, 
etc.,  R.  R.,  47  Fed.  15,  In  re  Curtis,  91  Fed.  742,  Heironimus  t. 
Sweeney,  83  Md.  159,  55  Am.  St.  Rep.  337,  34  Atl.  825,  33  L.  R.  A. 
102,  Dresser  v.  Traders'  Nat.  Bank,  165  Mass.  128,  42  N.  E.  568, 
and  Marble  Ck>.  ▼.  Harrey,  92  Tenn.  124,  36  Am.  St  Rep.  76,  20 
S.  W.  429,  18  L.  R.  A.  256,  ar^endo.  See  35  Am.  St  Rep.  895, 
note,  and  70  Am.  St.  Rep.  173,  175,  note. 

Distinguished  In  Humboldt  Min.  Co.  ▼.  Americmn,  etc*  Milling 
Co.,  62  Fed.  362,  22  U.  S.  App.  334,  permitting  corporation  to  plead 
ultra  vires  to  void  contract  of  guaranty;  South  Carolina,  etc.,  R.  R. 
V.  Carolina,  etc.,  Ry.,  98  Fed.  558,  holding  contract  between  re- 
ceiver and  other  corporation  for  exemption  of  liability,  for  negli- 
gence not  ultra  vires. 

189  U.   8.  6^-67.  35  L.  69,   PULLiMAN  OAR  OO.   ▼.   CBNTRAIi 
TRANSPORTATION  CO. 
AppeaL— Objection  that  contract  la  ultra  vires  cannot  be  first 
raised  on  appeal,  p.  63. 

Landlord  and  tenant—  No  binding  agreement  having  been  mad% 
jury  determined  rent  as  upon  quantum  meruit  p.  65. 

Landlord  and  tenant— Where  rent  is  conditioned  on  profits, 
court  must  admit  evidence  on  that  point  p.  68. 

Not  cited. 

189  U.  8.  67-78,  85  L.  107,  LOGAN  COUNTY  BANK  ▼.  TOWN- 
SEND. 
Supreme  Court  may  review  State  decision  involving  question  as 
to  statute  or  charter  liability  of  national  bank,  p.  72. 

Approved  hi  McCormlck  v.  Market  Nat  Bank,  165  U.  8.  546,  41 
L.  820,  17  8.  Ct  435,  and  First  Nat  Bank  v.  Anderson,  172  U.  8. 
575,  19  8.  Ct  285,  following  rule. 

AppeaL^-fiupreme  Court  will  not  review  finding  of  Jury  upon 
question  of  fact  P.  78. 

Katlonal  bank  cannot  exercise  powers  not  granted  or  expressly 
Implied  In  national  banldng  act  p.  78. 

Approved  In  California  Bank  v.  Kennedy,  167  U.  8.  368,  42  L. 
200,  17  8.  Ct  833,  applying  principle  to  purchase  of  bank  stock  bf 
national  blank;  Cooper  v.  Hill,  94  Fed.  586,  holding  bank  directors 
authorising  ultra  vires  business  personally  liable;  Hanson  ▼•  Heard, 
69  N.  H.  191,  38  Atl.  789.  holding  national  bank  cashier  may  make 
collections;  Anderson  v.  Bank,  5  N.  Dak.  456,  67  N.  W.  828,  holding 
bank  acting  as  agent  and  selling  notes  to  Itself  guilty  of  conversion. 

Banks.— That  national  banc's  purchase  of  bonds  was  ultra  vires 
does  not  exempt  it  from  liability  for  value,  p.  74. 

Approved  In  McCormick  v.  Market  Nat  Bank,  165  V.  8.  658,  41 
L.  822,  17  8.  Ct  488,  holding  lease  of  building  for  banking  purposes 
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by  natloDftl  tank  Told  and  will  not  ttipport  action;  PoHman  Car 
Oa  T.  Transportation  Co.,  171  U.  S.  101,  18  8.  Ct  818»  arguendo; 
dlssentlDff  opinion  In  City  of  Detroit  t.  Detroit  ete^  By^  56  Fed. 
908.  majority  holding  Michigan  mnnldpallty  has  no  right  to  grant 
Tested  Interest  In  streets  for  railway  purposes  for  longer  time  than 
life  of  grantee  corporation;  Pullman  Palace-Car  Co.  t.  Central 
Transp.  Co..  65  Fed.  168,  granting  of  accounting  when  corporations 
act  to  mistaken  reliance  of  sutute;  Helronlmus  t.  Sweeney,  88 
Md.  159.  55  Am.  8t  Rep.  887,  84  AU.  825,  88  L.  R.  A.  102,  arguendo; 
L*Herbette  t.  Plttsfldd  Nat  Bank,  162  Mass.  140,  44  Am.  fit  Rep. 
857.  88  N.  B.  869.  holding  tank  IDable  for  deposits  with  cashier 
onder  agreement  to  buy  bonds  when  no  purchase  made;  Nashua, 
etc.,  B.  B.  T.  Boston,  etc,  R.  R.,  164  Mass.  224,  41  N.  B.  266,  hold- 
ing railroad  liable  to  another  where  joint  manager  pays  for  Im* 
proTements  on  It  out  of  jotot  fund,  though  contract  ultra  Tires. 

Distinguished  In  Merrill  t.  Town  of  Monticello,  72  Fed.  463,  84 
U.  8.  App.  615,  holding  accruing  of  action  not  postponed  to  demand. 

Banks.—  But  nstlonsl  bank  Is  not  obliged  to  surrender  such  bonds 
ontll  reimbursed,  p.  74. 

Banks.— Upon  bank's  refusal  to  surrender  bonds  after  tender.  It 
becomes  liable  for  Talue,  p.  74. 

ApproTod  In  Hepburn  t.  Klncannon,  74  Miss.  686,  21  8a  670, 
holding  nsdonal  bank  stockholder  liable  to  reeelTer  on  note  glTea 
bank  for. stock. 

Banks.— OoTemment  alone  can  attack  ultra  Tires  contract  of 
national  bank,  p.  76. 

ApproTed  In  Thompson  t.  8atot  Nicholas  Nat  Bank,  146  U.  & 
261,  86  L.  961,  18  fi.  Ct  69,  applying  principle  to  pledge  of  bonds 
with  nstional  bank;  Citizens'  State  Bank  t.  Hawklna.  71  Fed.  871. 
84  U.  8.  App.  428,  holding  defense  of  nltili  Tires  not  STallable 
against  lawful  act  for  unlawful  purpose;  fiioux  City,  etc.,  Co.  t. 
Trust  Co.,  82  Fed.  134,  49  U.  8.  App.  542,  holding  subsequent  cred- 
itors estopped  from  denying  Tslldity  of  mortgage  of  corporation 
after  receipt  of  proceeds;  Central  Trust  Co.  t.  Columbus,  etc,  By.« 
87  Fed.  828.  holding  Tslldlty  of  mortgage  executed  by  corporation 
cannot  be  challenged  by  subsequent  mortgagee  with  notice. 

Distinguished  In  Dresser  t.  Traders'  Nat  Bank,  165  Mass.  122, 
42  N.  B.  568,  holding  bank  may  plead  ultra  Tires  In  suit  for  breach 
of  contract  to  procure  insurance. 

Vational  bank  refusing  to  surrender  bonds  Is  llst»le  for  differ* 
enoe  between  price  and  Talue  at  time  of  tender,  p.  77. 

ApproTod  to  St.  Louis  It  R.  t.  Terre  Haute  R.  R.,  145  U.  8.  406; 
86  U  754,  12  8.  Ct  058,  holdtog  equity  will  not  set  aside  ultra  Tlrsa 
railroad  lekse  where  lessor  to  possession;  Inrtoe  t.  Board  of 
Commrs.,  75  Fed.  19^  holding  pnrchassr  sC  bonds  issued  to  ex* 
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change  for  warrants  entitled  to  subrogation  to  rights  of  holders 
of  warrants  for  which  bonds  issued. 

189  U.  8.  7^-96,  85  L.  97.  CHICAGO.  8T.  LOUIS.  BTG..  R.  R.  CO. 

T.  pulijman  southern  car  OO. 

Gkmtract  exempting  railroad  from  liability  for  loss  of  leased  cars 
bj  aocidoit  includes  fire  from  unluiown  cause,  p.  86. 

Insurer  is  subrogated  to  insured's  right  against  another  for  neg- 
ligence to  extent  of  insurance  paid.  p.  87. 

Approved  in  Pennsylvania  R.  R,  ▼.  Manheim  Ins.  Co..  56  Fed. 
303,  construing  marine  policy;  Southern  Bell  Tel.,  etc.,  Co.  t.  Watts, 
66  Fed.  464,  25  U.  8.  App.  214,  holding,  in  action  for  negligence, 
insurer  paying  loss  not  necessary  party  plaintiff;  Sims  t.  Mutual 
Fire  Ins.  Co.,  101  Wis.  591,  77  N.  W.  910,  holding  insured  cannot 
release  right  of  action  which  insurer  would  hliTe  for  negligence. 

Carrier  being  bound  to  supply  proper  accommodations,  its  con- 
tract with  sleeping-car  company  to  this  end  is  valid,  p.  89. 

Approved  in  In  re  Greene,  52  Fed.  118,  holding  contract  to  pur- 
chase from  agents  exclusively  and  offering  rebate  thereon  not  vio- 
lation of  interstate  commerce  law,  f  1;  United  Stiates  v.  Trans- 
Missouri,  etc.,  Assn.,  58  Fed.  69,  74,  19  U.  S.  App.  86,  24  L.  R.  A 
82,  85,  upholding  freight  association  agreement  establishing  rates; 
Kates  V.  Atlanta  Baggage,  etc.,  Co.,  107  Oa.  649,  34  8.  B.  877. 
holding  railroad  nmy  grant  exclusive  right  to  solicit  baggage  on 
trains;  dissenting  opinion  in  United  States  v.  Trans-Missouri,  etc, 
Assn.,  166  U.  8.  374.  41  L.  1039,  17  S.  Ct  571,  arguendo;  Wiggins 
Ferry  Co.  v.  Chicago,  etc..  Ry..  128  Mo.  246,  27  S.  W.  571,  arguendo. 

Distinguished  in  United  States  v.  Addyston,  etc..  Steel  Co.,  85 
Fed.  287.  54  U.  S.  App.  754.  holding  iron  pipe  trust  unlawful. 

Railroad  cannot.  In  absence  of  statutory  authority,  make  agree- 
ment inconsistent  with  its  public  duty,  p.  90. 

Railroad's  contract  will  be  enforced  so  far  as  valid  part  Is  ae^ 
arable  from  part  void  as  against  public  policy,  p.  91. 

Approved  in  United  States  Trust  Co.  v.  Mercantile  Trust  Oo.,  88 
Fed.  155.  59  U.  S.  App.  358,  upholding  lease  provision  in  contract 
stipulating  for  sale  of  ralhroad;  Chicago,  etc.,  R.  R.  v.  Pullman, 
etc..  Car  Co.,  66  Fed.  706,  18  U.  8.  App.  885,  without  partleolar 
application. 

189  U.  S.  96-117,  85  L.  8a  CLABK  v.  BBVBR. 

Courts.—  Iowa  Circuit  Court  is  only  court  having  jurisdiction  of 
claims  against  decedent's  estates,  p.  102. 

Judgment.— Order  allowing  claim,  while  not  judgment,  la  ad- 
judication charging  estate,  p.  102. 

BemovaL— Proceeding  for  allowance  of  claim  against  estate  Is 
suit,  within  meaning  of  removal  act,  p.  102. 
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ApproTcd  In  AofQSta  t.  Kimball,  01  Me.  608.  40  Atl.  668,  41  L. 
R.  A.  477,  apoD  question  of  taxation  of  property  remored  ont  of 
l^tate  in  hands  of  non-resident  tmstees;  Frawley  t.  GosgroTe,  8S 
Wis.  44S,  68  N.  W.  690,  holding  claimant  cannot  l>e  compelled  to 
testify  as  to  transactions  with  decedent  onder  Wisconsin  R.  8., 
i  4096. 

Courts.—  State  law  cannot  ezdade  jurisdiction  of  Federal  courts 
tn  sQits  against  estates,  p.  102. 

Approved  In  Crider  t.  fihell^  96  Fed.  318,  following  role;  Elliott 
T.  fihuler,  50  Fed.  406^  holding  special  proceedings  by  administrator 
for  license  to  sell  realty  removable;  In  re  Foley,  80  Fed.  951,  hcrtd* 
ttg  proceedings  to  determine  whether  property  of  decedent  is  com- 
monity  not  remoTsble. 

Distlngoished  In  In  re  Ollley,  58  Fed.  990,  holding  proceeding  to 
probate  wUl  not  remoTable. 

Ajipeal— 6nm  clkimed  from  estate  Is  amount  In  dispute,  and  If 
It  exceeds  $6,000  fiopreme  Court  may  rerlew,  p.  108. 

Corporation  may.  In  good  f alth«  sell  stodc  for  less  than  par  Tahio. 

p.  loa 

ApproTed  In  Hospes  t.  Northwestern,  etc..  Car  Ca,  48  Minn.  197, 
81  Am.  Bt  Rep.  646,  60  N.  W.  1121,  15  L.  R.  A.  474,  holding  equity 
does  not  He  In  fSTor  of  creditor  whose  demand  accrued  prior  to 
Issue,  to  compel  payment  of  bonus  stock. 

Corporatloo  creditor  taking  stock  st  less  than  par  value  Is  not 
bound  to  other  creditors  for  difference,  p.  107. 

Approved  tn  National  Park  Bank  v.  Peavey,  64  Fed.  921.  and 
Bruner  v.  Brown,  189  Ind.  606,  88  N.  B.  819,  arguendo;  Stockton, 
etc  Agricultural  Works  v.  Houser.  109  CaL  7,  41  Pac  810.  dted 
wfthout  application. 

Corporatloo's  capital  stock,  including  unpaid  subscriptions,  la 
trust  fund  for  creditors'  benefit,  p.  110. 

Approved  In  FOgg  v.  Blair,  189  U.  «.  125,  85  L.  106,  11  &  Ct  4n, 
following  rule;  National  Park  Bank  v.  Peavey.  64  Fed.  917.  holding 
fact  that  no  formal  assessment  made  Immaterial;  Van  Cleve  v. 
Berkey,  148  Mo.  128,  44  a  W.  746,  42  L.  R.  A.  600,  and  n..  holding 
stockholder  liable  for  unpaid  balance,  though  no  actual  fraudu- 
lent Intent  ahown  where  creditor  without  notice.  See  57  Am.  St 
Rep.  66,  note. 

Distinguished  In  Hospes  v.  Northwestern,  ete..  Car  Co.,  48  mi*^ 
194.  81  Am.  St  Rep.  648.  50  N.  W.  1119,  15  L.  a  A.  478,  holding 
unpaid  stock  subscription  not  trust  fund  for  payment  of  creditors 
to  greater  extent  than  other  assets. 

Corporatioos.— Subscriber  cannot  be  discharged  from  payment 
•f  subscription  to  prejudice  of  creditors,  p.  112. 

Approved  In  Handley  v.  Stutx,  189  U.  &  432,  85  U  286.  U  a  Ot 
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536»  holding  subscriber  to  stock  as  fully  paid  up  not  liable  to  cred- 
itor whose  claim  accrued  prior  to  Issue;  First  Nat  Bank  y.  Peavey, 
69  Fed.  458,  holding  creditor  may  sue  in  equity  for  unpaid  sub- 
scriptions issued  as  fully  paid  up;  Kelly  t.  Clark,  21  Mont  327, 
69  Am.  St.  Rep.  662,  53  Pkc.  966,  42  L.  R.  A.  630,  holding  fraud 
must  be  affirmatively  shown  or  stockholder  not  liable  for  differ- 
ence; Martin  v.  South  Salem  Land  Co.,  94  Va.  44,  26  S.  B.  595,  hold- 
ing guaranty  not  to  call  for  more  than  certain  per  cent  of  par 
▼alue  of  stock  not  good  as  to  creditors  without  notice.  See  57  Aul 
St.  Rep.  81,  note. 

Distinguished  in  Van  Cleye  v.  Berkey,  148  Mo.  121,  122,  44  S.  W. 
745,  42  If.  R.  A.  599,  knd  n.,  holding  stockholder  liable  where  cred- 
itor without  notice,  though  no  actual  fraudulent  intent  shown. 

Corporations.— Holders  of  stock  not  fully  paid  up  are  liable  to 
creditors  for  amount  unpaid,  p.  113. 

Approved  in  Rood  v.  Whorton,  74  Fed.  125,  46  U.  S  App.  6,  ap- 
plying principle;  Camden  v.  Stuart  144  U.  S.  114,  86  L.  366.  12  S. 
Ct.  588,  holding  trust  arising  In  favor  of  corporation  creditors  not 
defeated  by  simulated  payment;  Grant  v.  Bast  etc.,  R.  R.,  54  Fed. 
575,  13  U.  S.  App.  1,  treating  stock  paid  in  property  In  good  faith 
at  fair  valuation  as  fully  paid  up;  National  Park  Bank  v.  Peavey, 
64  Fed.  924,  enforcing  statutory  liability  of  stockholders;  Rood  v. 
Whorton,  67  Fed.  437,  holding  purchaser  in  good  faith,  in  open 
market  not  liable  for  stock  assessment  though  not  fully  paid  up; 
Nelson  v.  Hubbard,  96  Ala.  251,  11  So.  433,  17  L.  R.  A.  380,  holding 
Alabama  Constitution,  art  14,  f  6,  does  not  require  consideration 
received  for  corporation  bonds  to  correspond  to  face  value;  Wool- 
folk  V.  January,  131  Mo.  634,  33  S.  W.  436,  holding  creditor  with 
notice  estopped  from  claiming  stock  paid  for  in  property  not  fully 
paid  up;  Barcus  v.  Gates,  89  Fed.  789,  61  U.  6.  App.  609,  arguendo. 
See  57  Am.  St  Rep.  67,  note. 

Distinguished  in  Rickerson  Roller-Mill  Go.  t.  Farrell,  etc,  Mach. 
Co.,  75  Fed.  558,  559,  43  U.  S.  App.  452,  holding  purchasers  of  stock 
below  par,  issued  to  extend  business,  liable  for  difference  In  case 
of  insolvency. 

Oorporations.— Iowa  statutes  allowing  creditors  to  look  to  un- 
paid subscriptions  confers  no  new  right  P-  116. 

Approved  in  National  Park  Bank  v.  Peavey,  64  Fed.  916,  en- 
forcing statutory  liability  of  stockholders;  Rothschild  v.  Hasbrouck, 
66  Fed.  291,  holding  Federal  court  may  act  with  reference  to  prop- 
erty in  hands  of  assignee,  under  Iowa  statute;  Murray  v.  Chicago, 
etc.,  Ry.,  92  Fed.  872,  holding  decision  of  State  court  not  binding 
on  Federal  court  when  based  on  common-law  rule;  First  'Nat  Bank 
V.  Peavey,  69  Fed.  457,  arguendo. 

Federal  courts  will  favor  State  decision  in  case  where  both  bav« 
coordinate  jurisdiction,  p.  117. 
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Approved  In  Gordon  t.  emltli*  82  Fed.  516,  28  U.  &  App.  451, 
constrolng  redemption  statute;  National  Park  Bank  t.  Peavej,  84 
Fed.  923,  enforcing  statutory  liability  of  stockholders. 

Distingnisbed  in  Tod  t.  Kentucky  Union  Land  Co.,  87  Fed.  86, 
not  fallowing  decision  of  State  courts  in  construction  of  insolvency 
law,  in  absence  of  special  provisions  therein. 

130  U.  e.  118-127,  85  L.  104,  FOGG  V.  BLAIR. 

Corporations.— Unpaid  subscriptions  constitute  trust  fund  for 
benefit  of  creditors,  p.  125. 

Approved  in  Camden  v.  Stuart,  144  U.  8.  114,  86  L.  868»  12  8. 
Ct  588,  holding  rights  of  creditors  to  have  stock  fully  paid  up  not 
defeated  by  simulated  payment;  Rood  v.  Whorton.  67  Fed.  437, 
but  purchaser  in  open  market  is  not  liable  to  creditors  for  assess- 
ments; Savings  Bank  v.  Stove  Polish  Oo.,  106  Mich.  538,  63  N.  W. 
515,  holding  stockholders  receiving  stock  as  fully  paid  up  In  ex- 
change small  service  liable  for  amount  of  sut>scriptioiL  See  57 
Am.  St  Rep.  64,  66,  70,  81,  note. 

Distinguished  in  Rtckerson  Roller-Mill  Co.  v.  Farrell,  etc.,  Mach. 
Co..  75  Fed.  559.  43  U.  S.  App.  452,  holding  upon  insolvency  of 
corporation,  purchasers  of  stock  issued  to  extend  business  liable 
for  assessments:  Van  Cleve  v.  Berkey,  148  Mo.  121.  122.  128,  44 
8.  W.  745.  746.  42  L.  R.  A.  500,  and  n.,  holding  stockholders  indi- 
vidoally  liable  for  unpaid  subscriptiOBS,  though  no  actual  fraud 
shown. 

OorporationB.—  Missouri  act  giving  judgment  creditor  right  te 
levy  against  stockholder  gives  no  new  right  p.  125. 

Railroad  In  Missouri  cannot  as  against  creditors,  issue  paid-up 
stock  to  contractors  without  fair  return,  p.  128. 

Approved  in  Grant  v.  East,  etc.  R.  R..  51  Fed.  575  18  U.  &  App. 
1.  holding,  under  Alabama  Constitution,  art  14,  f  6,  railroad  sold  In 
exchange  for  corporation  bonds  valued  at  net  earnings;  Rood  v. 
Whortoit  74  Fed.  125.  40  U.  8.  App.  6,  holding  subscriber  without 
knowledge  that  stock  not  fully  paid  up,  not  personally  liable; 
Rood  ▼.  Whorton,  67  Fed.  487,  but  purchaser  in  open  market  Is 
not  liable  for  assessments;  Atlantic  Trust  Co.  v.  Woodbrldge  Canal, 
etc.,  Co.,  70  Fed.  840,  permitting  California  corporation  to  pledge 
bonds  as  security  for  debt  less  than  par  value;  Kelly  v.  Clark.  21 
Mont  827,  60  Am.  St.  Rep.  683,  53  Pac  066.  42  L.  R.  A.  68a  hold- 
ing legal  not  actual,  fraud  only  necessary  to  l>e  shown  to  enforce 
shareholder's  individual  liability;  Allen  v.  Wisconsin,  etc,  Ry.,  00 
Iowa.  481.  57  N.  W.  1124.  arguendo.    See  57  Am.  St  Rep.  67,  note. 

Pistlnguished  in  Rickerson  Roller-Mill  Co.  v.  FarreU,  etc,  Mach. 
Co..  75  Fed.  558,  48  U.  8.  App.  492,  holding,  upon  Insolvency  of 
corporation,  purchasers  of  stock  Issued  to  sxtaod  bnaipess  tadi* 
vidually  Uabla. 
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BailroadB.— Whether  fair  equiyalent  has  been  received  depends 
on  value  at  time  and  equitable  value  of  work,  p.  126. 

Approved  in  Nelson  v.  Hubbard,  96  Ala.  261.  11  So.  438^  17  L.  R. 
A.  380,  foUowing  rule;  Handley  v.  Stutas,  139  U.  8.  433.  35  L.  236, 
11  S.  Ct  536,  holding  purchaser  in  open  market  of  stock  issued  to 
recuperate  corporation  not  personally  liable;  New  Orleans,  etc.,  R. 
R.  V.  Meridian  Water- Works  Co.,  72  Fed.  233,  30  U.  8.  App.  749, 
upon  measure  of  damages;  Toledo,  etc.  R.  R.  t.  Continental  Trust 
Co.,  95  Fed.  515,  upholding  sale  of  bonds  hj  contractor,  holding 
them  for  corporation  director  under  Ohio  statute;  Barcus  t.  Gates, 
89  Fed.  789,  61  U.  8.  App.  609,  arguendo. 

Corporatioiis.— Bill  to  enforce  liability  for  balance  on  stodc  l»> 
sued  as  paid  op  must  allege  value,  p.  126. 

Approved  in  Union  Loan,  etc.,  Co.  v.  Southern,  etc..  Road  Qo., 
51  Fed.  845,  holding  mere  fact  thut  bonds  sold  at  less  than  par 
does  not  Invalidate  them;  Bruner  v.  Brown.  139  Ind.  605,  88  N.  B. 
319,  following  rule  in  case  of  stock  issued  as  fully  paid  In  exchange 
for  construction  of  water  works;  Woolfolk  v.  January.  181  Mo.  634, 
83  8.  W.  486,  holding  plaintiff  creditor,  with  notice  of  stock  trans- 
action, estopped  from  showing  stock  not  fully  paid  up. 

Equity.— Demurrer  does  not  admit  allegations  amounting  to 
legal  conclusions,  p.  127. 

Approved  tn  Kent  v.  Lake.  etc..  Canal  Co.,  144  U.  8.  91,  86  L. 
858,  12  6.  Ct  655.  following  rule;  Kittel  T.  Augusta,  etc,  Oo.,  66 
Fed.  860,  upon  sufficient  allegation  of  fraud;  Lumley  v.  Wabash 
Ry..  71  Fed.  28.  holding  allegations  that  certain  things  done  **  fraud- 
ulently "  not  admitted  by  demurrer;  Patent  Title  Co.  v.  Stratton, 
95  Fed.  746,  holding  pleading  alleging  fraud  must  set  out  its  knowl- 
edge in  way  to  permit  joinder  of  issue;  Heller  v.  DyervIUe  Mfg. 
Co.,  116  CaL  185,  47  Pac  1017.  upon  sufficiency  of  allegations  of 
fraud. 

139  U.  8.  128^187.  85  L.  78,  OOVINOTON  8TOCKTABD6  00.  T. 
KEITH. 
Carriers.— BaUroad  holding  itself  out  as    carrier  of  live-stock  ta 
bound  to  provide  proper  accommodations,  p.  188. 

Approved  in  Oregon,  etc.,  Ry.  v.  Hwaco  Ry.,  etc..  Co.,  51  Fed. 
613,  compelling  railroad  owning  wharf  to  allow  rival  steamers  to 
land:  Union  Trust  Co.  v.  Atchison,  etc.,  R.  R.,  64  Fed.  994,  holding 
carrier  cannot  make  terminal  charge  when  customary  to  loud  stock 
at  stock-yards;  Baltimore,  etc.,  R.  R.  v.  BTLaughlin,  78  Fed.  628, 
43  U.  6.  App.  181,  h<riding  carrier  cannot  limit  authority  of  agent 
to  make  ordinary  contracts  of  carriage  by  limiting  liability  for  In* 
juries  to  persons;  Norfolk,  etc,  Co.  v.  Harman,  91  Va.  606,  60  Am. 
8t  Rep.  856,  22  8.  B.  491,  44  L.  R.  A.  291,  and  n.,  holding  carrier 
liable  for  death  of  lambs  drinking  salt  water  in  yards;  Hartfoid 
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Ins.  Oo.  T.  Chicago,  etc.  Rj-  175  U.  8.  99,  20  S.  Gt  M,  sHlmilnf 
70  Fed.  206,  36  U.  8.  App.  102,  80  L.  R.  A.  190.  srgnendo.  See  68 
Am.  8t  Rep.  582,  note. 

Osrrier  of  live-stock  msy  discharge  doty  as  to  accommodatieiis 
by  contracting  with  stock-yard  comjftiny  therefor,  p.  183. 

Distinguished  in  United  States  t.  Addyston,  etc.  Steel  Oo^  85 
Fed.  287,  54  U.  8.  App.  755,  under  facts. 

Oarrier  cannot  refuse  to  recelTe  liTe-stock  except  through  stodc- 
ysrd  company  with  which  It  has  contracted,  p.  188. 

Approved  in  Post  ▼.  Southern  Ry.,  103  Tenn.  210,  52  8.  W.  807, 
holding  initial  carrier  liable  for  loss  where  route  designated  by 
shipper  deviated  from. 

Distinguished  In  Walker  t.  Keenan,  78  Fed.  758,  750,  760.  761. 
762.  84  U.  8.  App.  691.  holding  railroad  accustomed  to  deliver 
cattle  at  stock-yards  may  make  further  charge  for  delivery  else- 
where; dissenting  opinion  In  Bosworth  v.  Chicago,  etc..  By.,  87 
Fed.  89.  90,  56  U.  8.  App.  804.  805.  majority  holding  carrier  not 
liable  for  loss  by  fire  where  there  was  delivery. 

Oarrlars.—  Railroad  is  not  carrier  of  Uve-stock  with  all  UablUtles 
attached  to  carrier  of  gooda,  p.  184. 

Approved  In  Butchers,  etc..  Stock-Tards  Oa  v.  Louisville,  etc,  R. 
R.,  67  Fed.  42,  81  U.  8.  App.  252.  arguendo. 

Carrier  of  Uve-«tx>ck  must  always  be  ready  to  receive  from  eoa- 
signor  and  deliver  to  consignee,  p.  184. 

See  68  Am.  St  Uep.  549.  568,  note. 

Qanlsr  ot  live-stock  cannot  make  or  permit  any  extra  charge  for 
receiving  or  discharging  through  yarda,  p.  185. 

Oarriage  of  Uve-stock  begins  with  d^lvery  for  losdlng  and  ends 
with  unloading  and  delivery  to  consignee,  p.  18a 

Qanlsr  need  not  furnish  facilities  for  loading  at  every  point  oa 
line  In  dty  where  yards  are  located,  p.  186. 

Cited  In  Butchers,  etc  Stock- Yards  Co.  v.  Louisville,  etc,  fL  fU, 
37  Fed.  41,  81  U.  8.  App.  252,  holding  equity  may  require  carrlet 
to  furnish  facilities  for  shipping  cattle.    See  68  Am.  St  Rep.  601« 

note 

Distinguished  in  Butchers,  etc..  Stock- Yards  Co.  v.  Louisville,  etc, 
R.  R..  67  Fed.  48,  81  U.  8.  App.  252.  holding,  so  long  as  carrier 
fumlahes  sufSdent  depot  fsclUtles.  not  discrimlnstion  to  isfuss  Is 
furnish  similar  facilities  at  plalntiirs  yards. 

13U  U.  8.  187-151.  85  L.  116,  GUARANTY  TRUST,  BTC,  00  v. 
ORBKN  OOVB,   BTC,   R.   R.   CO. 
Railroads.— Limitations  on  power  of    trustee    under  mertgage 
SiQst  be  strictly  construed,  p.  142. 
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Approved  in  Farmers,  etc..  Trust  Go.  t.  Ghica^,  etc.  R.  R..  61 
Fed.  5i6,  following  role. 

Bailroads.— Provision  that  trustee  should  not  take  possession 
unless  sixty  per  cent  of  bondholdos  acquiesce  Is  inapplicable  to 
foreclosure,   p.   142. 

Approved  in  Toler  v.  East  Tennessee,  etc.,  R7.,  67  Fed.  179.  ap- 
plying principle;  Douisville,  etc.,  Co.  v.  fichmidt,  —  Ky.  — ,  62  S. 
W.  840,  holding  foreclosure  not  vraived  by  mortgage  giving  trustee 
possession  for  default  in  interest  payment;  Farmers,  etc..  Trust 
Co.  V.  Winona,  etc.,  Ry.,  69  Fed.  969.  Mercantile  Trust  Co.  v.  Chi- 
cago, etc.,  Ry.,  61  Fed.  375,  Central  Trust  Co.  v.  Worcester  Cycle 
Mfg.  Co..  93  Fed.  716.  and  Trust  Co.  v.  Railway,  101  Tenn.  300, 
304.  47  8.  W.  422.  423.  holding  mortgage  provision  that  default 
continue  six  months  after  maturity  before  foreclosure  does  not  bar 
foreclosure;  Inhabitants  of  Anson,  Petitioners.  85  Me.  89,  26  Atl. 
998.  arguendo. 

Ballroads.—  Such  provision  does  not  apply  to  proceedings  taken 
by  other  llenholders.  strangers  to  mortgage,  p.  143. 

Approved  In  Low  v.  Blackford,  87  Fed.  399,  holding  court  need 
not  decree  foreclosure  sale  according  to  mortgage  if  n|ot  for  best 
interest  of  all  parties;  Mitchell  v.  Dougherty.  90  Fed.  645.  62  U.  8. 
App.  455.  holding  void  stipulation  in  contract  that  disputes  as  to 
legal  rights  be  submitted  to  third  party  whose  decision  Is  final; 
Downes  v.  Long.  79  Md.  300.  29  Atl.  830.  holding  court  may  order 
sale  of  land  devised  to  person  for  life  for  support  of  family;  Mc- 
Fadden  v.  Mays  Landing,  etc..  R.  R.,  49  N.  J.  Eq.  188.  22  Atl.  936. 
construing  mortgagee  provision  as  to  power  of  trustee  to  take  pos- 
session after  default  in  payment  of  interest;  Baltimore,  etc.,  R.  R. 
V.  Stankard,  56  Ohio  St.  233.  60  Am.  fit.  Rep.  748,  46  N.  B.  679, 
upon  question  of  ouster  of  jurisdiction  by  contract 

Process.— Statute  providing  for  service  by  publication  for  num- 
ber of  months  contemplates  calendar  months,  p.  146. 

Approved  in  McGinn  v.  State,  46  Neb.  436,  437,  50  Am.  St  Rep. 
619.  620.  66  N.  W.  47,  30  L.  R.  A.  453.  arguendo. 

Time.—  Word  **  month,**  as  used  in  contracts  and  statutes,  means 
calendar  month,  in  absence  of  stipulation,  p.  146. 

Approved  in  Guaranty  etc.,  Co.  v.  Buddington.  27  Fla.  228,  9  S«. 
260,  12  L.  R.  A.  775.  and  n.,  following  rule;  Economy  Feed,  etc. 
Co.  T.  Lamprey  Boiler,  etc.,  Co..  65  Fed.  1001.  21  U.  S.  App.  714, 
holding,  under  R.  8.,  i  4897,  final  patent  fee  must  be  paid  within 
six  calendar  months. 

Court's  JurisdictloD  may  always  be  questioned  in  another  court 
where  proceedings  are  relied  upon,  p.  147. 

Approved  in  Newman  v.  Crowls,  60  Fed.  224,  23  U.  S.  App.  89. 
holding,  though  record  shows  acquisition  of  Jurisdiction  by  pub- 
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UcatSon,  presumption  does  not  prerail  against  Insufficient  return 
of  sheriff  on  record;  Dexter,  etc,  Otk  t.  Say  ward,  84  Fed.  800,  hold- 
ing Judgment  of  appellate  court  binding  on  Circuit  Court,  though 
records  sUent  as  to  facts  warranting  removal;  Green  ▼.  Life  Assn., 
100  Iowa,  632.  75  N.  W.  636,  holding.  In  suit  upon  foreign  judgment. 
Jurisdiction  must  be  shown;  Lumber  Co.  t.  Rhoades,  17  Tex.  OlT. 
App.  674,  41  8.  W.  107,  holding  Judgment  ag)ilnst  person  dead  at 
commencement  of  action  Toid«  though  action  to  subject  land  to 
lien;  Frame  t.  Thormann.  102  Wis.  670.  79  N.  W.  43,  upholding 
probate  of  win,  though  administrator  appointed  In  other  State. 

Process. ~  Statute  snthorlslng  constmctlve  serrlce  In  foredosuro 
must  be  strictly  followed,  p.  14S. 

ApproTed  In  Detroit  t.  Detroit  R7.,  54  Fed.  9,  Meyer  ▼.  Kuhn. 
65  Fed.  712,  25  U.  8.  App.  174.  Tenney  t.  American  Pipe  Mfg.  Co., 
96  Fed.  919,  and  Coffin  ▼.  Bell.  22  Nev.  183.  58  Am.  St  Rep.  739, 
87  Pac  241«  holding  statute  authorizing  constructlTe  service  must 
be  strictly  followed;  Milbum  t.  Smith.  11  Tex.  CIt.  App.  682,  38 
0.  W.  912,  upholding  sttschment  Issued  after  publication  of  cita- 
tion, but  before  return  day;  Noble  v.  Union  RlTer,  etc..  R.  R.,  147 
L.  S.  173,  87  L.  126.  13  S.  Ct  273.  arguendo. 

Bailroads.—  It  Is  error  to  dismiss  foreclosure  for  want  of  plain- 
tlff*s  interest  where  there  are  outstanding  bonds,  p.  149. 

Approved  In  Tote  ?.  East  Tennessee,  etc..  Ry.,  67  Fed.  181, 
holding.  In  foreclosure  suit  for  non-payment  of  Interest,  sufficient 
that  default  and  amount  thereof  appear;  Dlckerman  t.  Northern 
Trust  Co.,  80  Fed.  455.  58  U.  8.  App.  280,  holding.  In  bond  fore- 
closure suit  production  of  bonds  In  court  not  prerequisite  to  entry 
of  decree  of  sale. 

^Miscellaneous.—  Hunter  t.  Ruff.  47  8.  a  664,  68  Am.  St  Bep. 
9B0,  25  8.  SL  75,  arguendo. 

189  U.  8.  151-156,  85  L.  121,  STOUT  T.  MASTIN. 

Taxation.— Surrounding  circumstances  cannot  sostala  Imperfect 
description  in  tax  deed,  p.  152. 

Taxation.— Imperfect  and  Insufficient  description  to  asscasmont 
roll  STolds  deed,  p.  153. 

ApproTod  In  Esstman  t.  Gurrey.  15  Utah,  416,  49  Pac.  8U«  fol- 
lowing rule;  Bird  ▼.  Benllsa.  142  U.  8.  668.  85  L.  1152.  12  &  Ct 
824.  holding  tax  deed  to  land  In  Florida  not  assessed  to  owner  or 
occupant  a  nuUlty;  Olsen  t.  Bagley.  10  Utah.  406.  87  Pac  740, 
holding  tax  deed  Tt>ld  which  calls  for  eighty  acrea,  amount  prop> 
eriy  sold,  and  certificate  calls  for  120  seres. 

Tax  deed  must  conform  to  statute  and  proceedings  vpoo  which 
It  is  based,  p.  154. 

ApproTed  In  Rollins  t.  Woodman,  117  Cat  519,  4»  Pae.  456,  npott 
snestloo  of  sufficiency  of  recitals  to  tax  deed. 
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TazatiozL.—  Officer  cannot  insert  in  deed  any  different  deecrlptfoB 
ttom  that  in  proceedings,  p.  154. 

139  U.  6.  156-165.  85  L.  112,  JOHNSON  ▼.  POWBRa 

Ofrcnit  Coorts  hare  Inher^it  jurisdiction  to  administer  estates 
as  between  citizens  of  different  States,  p.  167. 

Executora.— Letters  of  administration  omfer  no  power  to  act 
otitside  of  State  where  granted,  p.  158. 

Supreme  Gourt  follows  construction  of  State  statute  made  by 
highest  State  court,  p.  158. 

Judgment  in  rem  binds  property  within  jurisdiction;  judgment 
in  personam  binds  parties  and  priyies,  p.  159. 

ApproTed  in  Sheffield,  etc.,  Ry.  t.  Newman,  77  Fed.  794,  41  U. 
S.  App.  766^  applying  principle  to  suit  on  lien  of  certain  receiyer's 
certificates. 

Judgment  against  administrator  In  one  State  Is  not  erldenos  is 
suit  by  same  plaintiff  in  another,  p.  150. 

Approyed  in  Braithwaite  y.  Haryey.  14  Mont  220,  223,  48  Am. 
St  Rep.  630,  688,  86  Pac.  41,  42,  27  L*.  R.  A.  115,  and  n.,  118,  and  n., 
applying  principle;  Union  Trust  Co.  y.  Atchison,  etc.,  R.  R.,  87 
Fed.  531,  applying  principle  to  tort  against  ancillary  receiyer  in 
other  State;  Reynolds  y.  Stockton,  140  U.  S.  272,  35  L.  470,  11  S. 
Ot  778,  h<riding  judgment  against  receiyer  ancillary  to  appolnt- 
m^it  in  other  State  binds  only  property  in  State;  Smith  t.  Madden, 
78  Fed.  834,  holding  guardian  appointed  In  one  State  cannot  sue  in 
anotiier;  Price  y.  Ward,  —  Ney.  — ,  58  Pac.  851,  denying  power  of 
administrator  to  redeem  land  in  other  State  by  setting  off  against 
debt  waste  committed  by  mortgagee  in  possession. 

Distinguished  in  Lawrence  y.  Nelson,  148  U.  S.  222,  36  L.  184,  12 
S.  Ct  442,  binding  administrator  appearing  in  suit  against  him  hi 
another  State  where  law  authorises  suit  against  foreign  adminl»> 
trator. 

139  U.  8.  166-176,  85  L.  84,  KING  y.  DOANB. 

BiUS  and  notes.—  Mere  renewal  of  note  does  not  sffiset  essential 
nature  of  transaction  represented,  p.  172. 

Approyed  In  Scott  t.  Scruggs,  60  Fed.  724,  28  U.  S.  App.  280^ 
arguendo. 

BiUs  and  notes.—  As  between  maker  and  payee  renewal  note  Is 
subject  to  same  defenses  as  original,  p.  172. 

Bills  and  notes.—  Proof  of  fraud  in  obtaining  note  throws  burden 
on  indorsee  of  showing  payment  of  yalue,  p.  178. 

Approyed  In  Doe  y.  Northwestern  Coal,  etc..  Go.,  78  Fed.  67,  ap- 
plying principle;  Atlas  Nat  Bank  y.  Holm,  71  Fed.  492,  498,  84 
U.  S.  App.  472,  applying  principle  to  note  giyen  in  consideration 
of  agreement  to  refrain  from  bidding  at  assignee's  sale. 
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OlstlDffiilthed  In  Baker  t.  Wood.  167  U.  8.  216.  89  L.  878,  IS  S. 
Ct  679,  upon  assignment  of  non-negotiable  cbose  In  action. 

Bills  and  notes.—  Payment  of  value  will  not  jnstif^  recoTery  by 
Indorsee  In  socb  case;  good  faith  is  necessary,  p.  178. 

Approred  In  Bank  t.  Fsnners,  etc  Hfg.  Co^  fi2  Fed.  108,  2  U. 
8.  App.  282,  18  L.  R.  A.  203,  holding  knowledge  of  protest  of  three 
notes  not  knowledge  of  defectire  consideration  in  other  notes  by 
same  makers:  Clark  t.  Eyans,  66  Fed.  264,  27  U.  8.  App.  610,  bold- 
lag  knowledge  of  facts  sufficient  to  put  prudent  man  on  inquiry.  In 
absence  of  bad  faith,  not  sufficient;  Kaiser  t.  First  Nst  Bsnk,  78 
Fed.  284,  41  U.  8.  App.  687,  upon  question  of  sufficiency  of  knowl- 
edge to  ^large  notice;  Orommes  ▼.  BulliTsn,  81  Fed.  47,  68  U.  8. 
App.  86S,  48  Lb  R.  A.  426,  and  n.,  holding  bona  fide  porchaser  of 
note  executed  by  rice-president  of  corporation  baring  power  to  !»• 
sue  notes  may  presume  authority  to  execute  It. 

Bms  and  notes.~Rnle  protecting  bona  fide  holder  against 
equities  does  not  require  payment  of  full  ralne,  p.  174. 

Bills  and  notes.— Real  amount  paid  is  sometimes  Important  tm 
determining  whether  payment  was  mere  pretense,  p.  174. 

Approved  In  Baker  t.  Wood,  157  U.  8.  217,  89  L.  679,  15  8.  Ot 
579.  applying  principle  to  assignment  of  judgment. 

Bills  and  notes.— Fact  that  stock  given  in  payment  bona  flde 
proves  worthless  does  not  affect  rights,  pi.  174. 

189  U.  8.  176-197,  85  L.  128,  8T0CKMBTER  v.  TOBIN. 

Insane  persons.  In  Louisiana,  cannot  avoid  prior  contracts  wltb- 
out  proof  that  Insanity  was  known  when  executed,  p.  185. 

Approved  In  Ifartlnes  v.  Moll,  46  Fed,  726,  holding,  under  Ls«l»> 
lana  civU  code.  Insanity  to  avoid  contract  must  be  known  ts  otber 
party.    8ee  71  Am.  8t  Rep.  429,  note. 

Xortgage.— Loan  by  mortgagee  to  mortgagor,  oo  oonslderatlon 
that  his  mortgsge  be  accorded  priority,  win  support  agreement  bf 
otber  mortgagee,  p.  189. 

Xzeentlon.—  In  Louisiana  Judgment  debtor  may.  waive  apprals»> 
ment  of  property,  p.  189. 

Approved  In  dissenting  opinion  in  Dennis  v.  Mooes^  18  Wash. 
684,  58  Pac  848,  40  L.  R.  A.  812,  majority  holding  stlpnUtloo  In 
mortgage  waiving  appraisement  void. 

Martgafss.—  Order  for  sale  **  as  prsyed,  and  according  to  law," 
laports  sale  without  appraisement  If  stipulated  for,  p.  197. 

Approved  in  Nalle  v.  Toung,  160  U.  8.  687,  40  U  564,  16  &  Ot 
425.  arguendo. 

ICortgage.—  8ale  of  plantation  In  Louisiana  must  be  at  seat  of 
justice,  unless  otherwise  duly  demanded  by  debtor,  p,  198. 

JudgmMit.— Order  by  Judge  In  chambers,  without  dtatkm, 
not  have  effect  of  Judgment  p   19^ 
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Hoi*tgage.—  In  Louisiana,  realty  and  personalty  inclnded  In  same 
mortgage  may  be  sold  as  entirety,  p.  195. 

Judicial  sale  is  not  avoided  In  Louisiana  by  mere  Irregularities, 
p.  196. 

189  U.  8.  197-198.  36  L.  144,  CALLAN  t.  BRANSFORD. 

Supreme  Court  cannot  review  State  decision  dismissing  cftuse 
for  want  of  jurisdiction,  p.  196. 

AppeaL— Motion  to  dismiss,  whlcb  cannot  be  passed  upon  with- 
out reference  to  manuscripts,  will  be  denied,  p.  198. 

Not  cited. 

139  U.  8.  199-210,  86  L.  147,  HOWARD  T.  STILLWELL,  STOt 
MFG.  CO. 
▲ppeaL— Objection  to  manner  of   taking   deposition  cannot  be 
made  first  on  appeal,  p.  206. 

Approved  in  Bibb  v.  Allen,  149  U.  S.  489,  37  L.  823,  13  8.  Gt.  952, 
Indianapolis  Water  Co.  v.  American  Straw-Board  Co.,  06  Fed.  530. 
Bird  V.  Halsy,  87  Fed.  676,  Lumber  Co.  v.  Garrett,  28  Or.  171,  42 
Pac.  130,  and  American  Pub.  Oo.  v.  G.  E.  Mayne  Co.,  9  Utah,  821, 
34  Pac.  248,  all  applying  principle;  Clogg  v.  McDaniel,  89  Md.  420, 
48  AtL  796^  holding  failure  to  object  to  irregularitiee  for  two 
months  after  filing  depositions  is  waiver. 

Depositions.— Objection  to  form  of  commission  not  being  made 
when  deposition  taken,  is  deemed  waived,  p.  206. 

Approved  in  Bird  v.  Halsey,  87  Fed.  678,  applying  principle. 

Damages.— Anticipated  profits  cannot  be  recovered  in  suit  for 
breach  of  contract,  p.  206. 

Approved  in  Safety  Insulated,  etc.,  Co.  t.  Mayor,  etc.,  86  FM. 
145,  26  U.  S.  App.  166,  applying  principle;  Mofiitt-West  Drug  Co.  v. 
Byrd,  92  Fed.  293,  applying  principle  in  suit  for  breach  of  contract 
to  sell  goods  in  absence  of  special  knowledge;  Cincinnati  Gas  Oo. 
V.  Western  Siemens  Co.,  152  U.  S.  205,  38  L.  413,  14  S.  Ot  525,  al- 
lowing future  profits  of  sales  made  with  plaintifTs  knowledge  as 
damages  for  breach  of  exclusive  right  to  sell  article;  Peace  River 
Phosphate  Oo.  v.  Grafflin,  68  Fed.  552,  disallowing  future  profits 
as  damages  for  breach  of  contract  to  deliver  phosphate;  Coosaw 
Min.  Co.  V.  Carolina  Min.  Co.,  75  Fed.  865,  denying  prospective 
profits  where  price  of  phosphate  varied,  making  conditions  change- 
able; Primrose  v.  Western  Union  Tel.  Co.,  154  U.  8.  29,  88 
L.  894,  14  8.  Ct  1106,  Cahn  v.  Western  Union  Tel.  Oow,  48  Fed. 
814,  2  U.  S.  App.  24,  and  Western  Union  Tel.  Co.  v.  Ooggin,  68 
Fed.  140,  82  U.  8.  App.  245,  upon  liability  of  telegraph  company 
for  non-delivery  of  message;  Southern  Ry.  v.  Myers,  87  Fed.  163. 
denying  profits  of  performance  to  theatrical  troop  injured  on  train, 
though  agent  knew  of  intention  to  play;  Central  Trust  Co.  v. 
Clark.  92  Fed.  296,  denying  damages  for  loss  of  profits  far  failure 
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to  delfyer  machinery  on  time;  OTonnell  t.  Rosso.  66  Ark.  610,  20 
8.  W.  631,  permitting  reoorery  of  preparatory  expense  where  prof- 
its Indefinite;  Lewis  ▼.  Hartford  Dredging  Oo.,  68  Conn.  236,  3r> 
AtL  1129,  holding  difference  in  market  Tains  between  unplanted 
acre  of  oyster  bed  and  acre  planted  as  per  contract  not  measure 
of  damages;  Gas  Co.  t.  Glass  Co.,  66  Kan.  626,  64  Am.  St  Rep. 
608,  44  Pac.  624,  denying  future  profits  as  damages  for  breach  of 
contract  to  supply  fuel;  Ice  Mach.  Co.  t.  McDonald,  48  La.  Ann. 
450,  19  8a  464.  denying  as  damages  fntnre  profits  of  ice  ma- 
chine defectlTOly  constructed;  Hutchinson  Mfg.  Go.  t.  Pinch,  91 
Mich.  169.  80  Am.  St  Rep.  466.  61  N.  W.  961,  and  Benjamin  t. 
Puget  Bound  Oommercial  Co..  12  Wash.  482.  41  Pac.  168,  arguendo; 
Illinois  Cent  B.  R.  ▼.  Davidson,  76  Fed.  622,  46  U.  B.  App.  800, 
without  application. 

Bunagsa.— Profits  which  would  hsTS  been  realised  may  be  in- 
duded,  where  not  remote  or  uncertain,  p.  206. 

Approred  in  Anvil  Min.  Co.  t.  Humble,  168  U.  8.  649,  88  L^  817. 
14  8.  Ct  879.  following  rule  in  mining  contract;  The  Caledonia,  167 
U.  8.  189.  89  L.  649.  16  8.  Ot  643.  allowing  damages  for  injuries  to 
cattle  due  to  driay  in  Toyjige;  Florida  Cent,  etc.  R.  R.  t.  Buckt 
68  Fed.  868k  80  U.  8.  App.  464,  h<riding  damages  for  inability  to  use 
lumber  in  uncut  forest  too  remote  for  violation  of  freight-rate  con- 
tract; Hitchcock  V.  Anthony,  88  Fed.  788..  64  U.  S.  App.  448,  allow- 
ing loai  of  profits  for  breach  ot  contract  not  to  use  certain  prop- 
erty tn  competition;  Lynch  v.  Wright,  94  Fed.  704,  holding  profits 
of  rsaale  of  realty  only  recoverable  where  vendor  had  knowledge 
of  agreement  to  res^;  Collins  v.  LaveUe,  19  R.  I.  46.  47.  81  Atl. 
484,  486,  admitting  eridence  of  weekly  profits  In  action  for  breach 
of  contract  of  sale;  Ramsey  v.  Holmes,  etc..  Protective  Co.,  86  Wis. 
184,  66  N.  W.  894.  admitting  evidence  ot  cost  of  construction  to 
show  prospective  profits;  Shadbolt  etc..  Iron  Oo.  v.  Topliff,  86  Wis. 
526,  66  N.  W.  868,  including  damages  for  loss  of  profits  on  sales 
which  could  have  been  made  but  for  breach  of  contract;  dissenting 
opinion  in  The  Ceres,  72  Fed.  943,  38  U.  8.  App.  441,  majority  al- 
lowing damages  for  deterioration  of  fruit  by  failure  of  steamor  to 
make  contract  time;  Tlnsley  v.  Jemlson.  74  Fed.  182,  88  U.  8.  App. 
666,  and  ne  Georg  Dumois,  88  Fed.  546,  arguendo. 

189  U.  8.  210-216,  86  L.  144.  BATNB  v.  WIGGINS. 

Aidaiowledgmeiit  in  New  York  is  insufficient  for  deed  to  Peaa- 
sytrania  land  If  notary  does  not  dlscloee  contents,  p.  212. 

Trauda,  statnta  of.— Contract  for  sale  of  lands,  which  does  sot 
Identify  lands.  Is  within  statute,  p.  214. 

Frauda^  statnta  of.—  But  letters  and  subsequent  deed  descrlblAg 
land,  may  take  tranaaction  out  of  statute,  p.  218. 

Approved  la  Bibb  t.  Allen.  149  U.  S.  496»  87  L.  826,  18  &  Ot  966» 
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holding  slip  contracts,   in   accordance  with  roles  of  Cotton    Ex- 
change, snffldent  memorandnm. 

189  U.   8.  21^-221,  85  L.  151,   NORTHWESTERN  FUEL  OO.   it. 
BROCK, 
Court  may  c(HTect  its  previous  errors  at  any  time  if  cmuse  and 
parties  are  properly  before  it,  p.  219. 

Approved  in  Wetherby  v.  Stinson,  62  Fed.  177.  18  U.  &  App.  71A» 
dismissing  equity  suit  for  want  of  Jurisdiction. 

▲ppeaL—  On  remand  of  cause  court  may  correct  its  orders  made 
IB  first  instance  without  Jurisdiction,  p.  219. 

Approved  in  Miller  v.  dark,  52  Fed.  902,  holding  Oircutt  Court 
reversing  its  decree  has  no  power  to  order  restitutlOD  of  ai^ieel 
costs;  Lamb  v.  Ewing,  54  Fed.  273,  12  U.  8.  App.  U,  holding  Juris- 
diction of  Federal  courts  to  order  restitution  In  anciUaiy  proceed- 
ings supported  by  that  of  original  action. 

▲ppeaL— Proceedings  for  restitution  are  In  control  of  court  r»> 
versed;  all  parties  should  be  heard,  p.  220. 

Approved  in  Lamb  v.  Ewing,  54  Fed.  274,  12  U.  8.  App.  11,  al- 
lowing purchaser  of  land  under  void  execution  sale  to  sue  on  bond 
for  repayment  of  money  into  court;  Robinson  v.  Alabama,  etc 
Mfg.  Co.,  67  Fed.  192,  allowing  restitution  where  property,  sold 
under  erroneous  foreclosure  against  assignee  of  purchaser. 

139  U.  8.  222-223,  35  L.  147,  BRITISH  QUEEN  MINING  OO.  T. 
BAKER,  ETC.,  MINING  CO. 
Trial.— Circuit  Court's  findings  in  trial,  under  ff  649,  700,  R.  %^ 
must  be  either  general  or  special,  p.  222. 

Approved  in  Austin  v.  Hamilton  County,  76  Fed.  210,  46  U.  8. 
App.  200,  and  Daube  v.  Philadelphia,  etc..  Iron  Co.,  77  Fed.  715. 
46  U.  8.  App.  591,  following  rule;  Wesson  v.  Saline  Co.,  78  Fed. 
918,  34  U.  8.  App.  680,  allowing  vTrit  of  error  to  review  suflldency 
of  special  findings  to  support  Judgment;  8tate  Nat  Bank  v.  Smith, 
94  Fed.  609,  holding  court  not  required  to  make  special  findings: 
Wright  V.  Bragg,  96  Fed.  731,  holding  one  special  finding  stating 
conclusion  of  law  not  regarded  as  general  finding. 

TrlaL— **  Following  finding  of  fact  and  Judgment  thereon,**  fol- 
lowed by  opinion,  is  not  special  finding,  p.  222. 

Approved  in  Stone  v.  United  States,  164  U.  8.  388,  41  L^  478»  17 
8.  Ot  71,  declining  to  refer  to  opinion  of  Court  ot  Claims  with 
reference  to  snfllciency  of  findings. 

AppeaL—  Where  there  are  no  exceptions  and  findings  are  gen- 
eral, Supreme  Court  cannot  review,  p.  222. 

Approved  in  Rhodes  v.  United  States  Nat  Bank,  66  Fed.  515.  :m 
U.  8.  App.  607,  34  L.  R.  A.  744,  following  rule;  Moller  v.  United 
States,  67  Fed.  495,  13  U.  8.  App.  472,  holding  bill  of  exceptionji. 
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which  Is  merely  recspltulstlon  of  confllctlnff  erldence.  Insuffldent: 
CHarm  t.  Mobile,  etc.,  R.  B.,  76  Fed.  720.  40  U.  8.  App.  471,  hold 
ing  In  general  findings  no  redress  except  for  errors  of  erfdencc; 
Brans  t.  Kister.  82  Fed.  882.  allowing  writ  of  error  to  rerlew 
iofBdency  of  special  findings  to  support  Judgment:  Sayward  t. 
Dexter,  etc.,  Co.,  72  Fed.  709,  44  U.  8.  App.  870,  argoendo. 

189  U.  R  228-289.  85  L.  104,  6T.  L0UI8,  BTC,  RY.  CO.  T.  OOM. 
MBROIAL,  ETC.,  INR  CO. 
Xnsuranoa.-- Foreign  company  is  governed  by  special  act  rela- 
tlTe  to  Insorance  companies,  not  act  relating  to  foreign  corpora- 
ttona  generally,  p.  284. 

Approred  In  8Ute  ▼.  Rotwltt,  17  Mont  51,  41  Fac  1007,  applying 
principle  under  Montana  cItU  code,  ii  660,  1080;  Insurance  Co.  ▼. 
Rogers,  9  Colo.  App.  127.  47  Pac.  860.  arguendo. 

Insurer  against  firs  is,  upon  paying  loss,  subrogated  to  Insured'a 
right  against  one  responsible  for  loss,  p.  285. 

ApproTed  In  Railway  t.  Fire  Assn.,  56  Ark.  175,  18  &  W.  46,  fol- 
lowing mle;  Insurance  Co.  t.  Wabash  Ry.,  74  Mo.  App.  116.  per- 
mitting insurer  paying  loss  to  sue  In  own  name  where  railroad 
paid  part  of  loss  and  secured  release  from  owner:  Chicago,  etc.. 
R.  R.  T.  German  Ins.  Co..  2  Kan.  App.  398.  42  Pac.  695,  arguenAs. 

Z&surer  cannot,  by  subrogsdon.  take  any  greater  right  than  In- 
sved  has,  p.  285. 

Approred  In  Wager  t.  Proridence  Ina.  Co.,  160  U.  8.  lOSi,  87  U 
1017.  14  8.  Ct  58,  applying  principle  where  bill  of  lading  gires  car- 
rier benefit  of  insurance.  8ee  86  Am.  St  Rep.  814.  note  reriewing 
caeee  oo  toit 

Oanrier  is  not  rseponslble  for  loss,  by  fire,  of  cottoo  f^  whlek  It 
has  as  yet  glTon  no  bill  of  lading,  p.  286. 

Approred  In  Bosworth  r.  Chicago,  etc..  Ry^  87  Fed.  79,  88,  66 
17.  8.  App.  289,  294,  and  Martin  r.  Railway,  55  Ark.  62t  526.  19 
8.  W.  817.  819.  both  following  rule;  Norwidi,  ete.,  Ina.  8oc  r. 
Standard  Oil  Co.,  69  Fed.  987.  applying  principle  where  loss  ex- 
ceeds amount  of  Insurance  paid;  T%omas  r.  Wabash,  etc,  Ry.,  68 
Fed.  208,  holding  carrier  liable  for  lose  of  cottM  left  eoostantly 
exposed  to  sparks;  Ooodlander  MIR  Co.  r.  Standard  Oil  Oia.,  68  Fed. 
406,  14  U.  8.  App.  7,  27  U  R.  Au  587,  holding  defendant  not  liable 
for  damage  by  explosion  due  to  consignee  attempting  to  draw 
oU  from  leaky  car  of  defendant's  harlng  no  ralre;  Thomas  r.  Lan- 
caster Mills,  71  Fed.  484,  84  U.  8.  App.  404,  holding  carrier  negli- 
gent In  leartng  cotton  barges  in  position  exposed  to  sparks;  Rail- 
way r.  Neel.  66  Ark.  288,  19  8.  W.  965.  denying  recorery  to  ahlpper 
for  damage  by  rain,  where  road  rlolated  trafllc  agreement 

OaiTlsr^  liability  does  not  commence  until  goods  are  to  Its  ae* 
tual  and  exdusire  control,  p.  288. 
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Approved  in  Railway  y.  Maddry,  57  Ark.  814,  21  S.  W.  474,  hold- 
ing blindness  not  proximate  cause  of  death  by  train  coIllsSon; 
James  y.  James,  58  Ark.  159,  41  Am.  BL  Rep.  96^  23  &  'W.  1100, 
holding  failure  to  move  cotton  within  contract  time  not  proximate 
canse  of  loss  by  fire;  Missouri  Pac.  R.  R.  y.  McFadden.  154  U.  S. 
161,  38  L.  946,  14  S.  Ct  991,  applying  principle  where  plaintiff  pur- 
chases bill  of  lading  without  notice  of  custcun  to  giye  It  before 
deliyery  of  goods. 

139  U.    S.   240-266,   85   U    159,    MANGHB6TBR   y.    MASSACTHU- 
SETTS. 

International  law.— Minimum  limit  of  nation's  Jurlsdlctloii  od 
tide  waters  Is  marine  league  from  coast,  p.  258. 

Olted  in  United  States  y.  Peterson,  64  Fed.  146,  argiMndfli  Bam 
28  Am.  St  Rep.  837,  and  53  Am.  St  Rep.  290,  notes. 

Distinguished  in  Carlson  y.  United  New  York,  etc,  Ama^  9^ 
Fed.  472,  upon  question  of  right  of  action  for  death  by  neg^geno^ 
on  ocean. 

Vish.— Nation  has  control  of  fisheries  within  its  bays  and  on* 
marine  league  from  coast  P*  258. 

Vish.— Constitution  has  left  control  of  fisheries  with  States,  sab- 
Jeet  to  commerce  power  of  Congress,  p.  258. 

Approyed  in  The  City  of  Norwalk,  55  Fed.  106,  holding  in  action 
for  negligence  within  navigable  waters  of  State,  State  statute  con- 
trols; Pacific  Gas  Imp.  Co.  y.  EUert  64  Fed.  436,  holding  Gall- 
fomia  statutes  of  April  25,  1862,  confirming  ordinance  declaring 
streets  oyer  tide  waters  public  streets  is  dedication  hf  State: 
United  States  y.  Alaska,  etc.,  Assn.,  79  Fed.  157,  holding  Indian 
treaty,  12  Stat.  928.  did  not  giye  rights  of  fishing  to  Indians  not 
enjoyed  by  others  under  State  laws;  State  y.  Hamib,  95  Ala.  183, 
36  Am.  St  Rep.  198,  10  So.  758,  15  L.  R.  A.  763.  upholding  sUtnta 
regulating  oyster  fishing;  State  y.  Thompson,  85  Me.  192,  27  AtL 
96,  upholding  statute  regulating  shore  fishing;  Commonwealth  y. 
Hilton,  174  Mass.  81,  54  N.  E.  363,  45  L.  R.  A.  478,  upholding 
municipal  ordinance  regulating  clam  digfi^ing;  Hardin  y.  Jordan, 

140  U.  S.  382,  35  L.  433,  11  8.  Ct  812,  Geer  y.  ConnecUcut  161 
U.  fi.  528,  40  L.  796^  16  S.  Ct  604,  and  The  Lyndhurst  48  Fed. 
842,  arguendo. 

Fish.—  State  has  exclusiye  Jurisdiction  to  punish  offenses  within 
one  marine  league  from  coast  p.  259. 

See  note  in  58  Am.  St  Rep.  298. 

Commerce.— Where  confiict  arises  between  Stats  and  Federal 
goyemment  regarding  commerce,  latter  preyails,  p.  262. 

Admiralty  courts  haye  no  criminal  Jurisdiction,  p.  268. 

Criminal  Jurisdiction  of  Federal  courts  is  deriyeA  wholly  fl^oia 
statutes,  p.  262. 
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▲WOTed  iB  United  Btatee  t.  Eaton,  144  U.  8.  687,  36  Tj,  594,  12 
8.  Ot  767,  holding  admlnlstntlTe  departments  cannot  Impose  pen- 
atdea  without  congreesional  authority;  In  re  Dana,  68  Fed.  899, 
holding  libel  tai  District  of  Oolnmbia  not  remoTable  offense;  W11- 
kins  ▼.  United  States,  96  Fed.  839,  holding  delegation  to  admlnis- 
tratfre  department  of  dnty  of  regulating  use  of  revenue  stamps 
does  not  make  defacement  anj  less  a  statutory  offense. 

Fish.— Federal  license  to  fish  cannot  prevent  operation  of  Stats 
statute,  p.  268. 

▲pprored  in  The  City  of  Norwalk,  56  Fed.  107,  and  Haggerty  t. 
lee  Mfg.,  etc.,  Co..  148  Mo.  245,  66  Am.  8t  Rep.  050,  44  S.  W.  1116. 
40  L.  R.  ▲.  168,  arguendo. 

0late^g  Jurisdiction  oTor  adjacent  sea  is  same  as  that  of  inde- 
psDAsnt  nation,  p.  264. 

Approred  in  White  t.  Leory,  49  La.  Ann.  1688,  28  So.  948»  argn- 
sndSL    See  26  Am.  St  Rep.  878,  note. 

•tate  may  define  Its  boundaries  on  sea  and  define  county  bound- 
arlea,  Indudlng  therein  arms  of  sea,  p.  284. 

Approred  in  Shiyely  t.  Bowlby,  152  U.  S.  19,  88  L.  889.  14  A. 
Ct  666,  holding  donation  claim,  bounded  by.  Ck>lumbia  rirer,  ac- 
quired from  Congress  while  Oregon  was  territory,  passes  no  title 
to  lands  below  high  water  as  against  subsequent  grant  from  State 
of  Oregon;  Humboldt  Lumber,  etc.,  Assn.  ▼.  Christopherson,  78 
Fed.  244,  215,  246,  247,  44  U.  &  App.  434,  affirming  60  Fed.  482. 
holding  OtUfomia  statute  giving  action  for  negligence  extends  to 
three-mile  limit. 

Vish.—  Fact  that  Oongress  has  not  assumed  control  of  menhaden 
flailing  Indicates  that  State's  control  remains,  p.  266. 

AppTOTod  In  Bowlby  ▼.  Shiyely,  22  Or.  426,  80  Pac  169,  holding 
statute  granting  riparian  owner's  right  to  erect  wharrea  Teats  no 
right  If  not  exercised  beforo  grant  of  tide  landa;  Morse  t.  O^Ooq- 
nell,  7  Wash.  119.  34  Pac  427,  denying  right  of  owner  of  wbarres 
to  complain  that  other  party  is  trespasser  on  State  tide  lands. 

189  U.  S.  268-278,  86  L.  IH,  BTHBRIDOE  T.  8PBRRT. 

BapnmB  Oourt  may  roriew  State  decision  against  Talidlty  ef 
marshal's  acts  under  Federal  authority,  p.  267. 

Approved  in  McNulta  ▼.  Lochridge,  141  U.  8.  881,  86  L.  799,  12 
8.  Ct  18.  reTlewlng  State  court  judgment  upon  dalm  of  Federal 
court  recelrer  of  Immunity  from  suit  without  leave;  Stanley  t. 
Schwalby,  162  U.  8.  279,  40  L.  968,  16  8.  Ct  784,  rerlewlng  de- 
cision of  State  court  against  ralidity  of  United  States  authority; 
8Ute  T.  Walte,  101  Iowa,  880,  70  N.  W.  697,  wltboot  partlcnlar 
application. 

F^eiml  eonrts  will  follow  fiute  courts  constnieUon  ef  law  rein- 
dTe  to  effect  of  chattel  mortgagee,  p.  27C 
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Approved  in  Heilbronner  ▼.  Ltoyd,  17  Mont  307,  42  Pac  855, 
lied  River,  etc.,  Nat  Banlc  t.  North  Star,  etc.,  ^boe  Co.,  8  N.  Dak. 
444,  79  N.  W.  885,  Meyer,  etc.  Shoe  Co.  v.  Shenkberg  Co.,  —  S. 
Dak.  — ,  80  N.  W.  128,  and  Ephraim  y.  K^eher,  4  Wash.  252.  255. 
20  Pac.  968,  989,  18  L.  R.  A.  621,  824,  and  n.,  applying  principle; 
Bamberger  v.  fichoolfield,  160  U.  S.  159,  40  L.  378,  16  S.  Ct.  227, 
enforcing  Alabama  statute  giving  creditor  preference;  Hartford 
Ins.  Co.  v.  Chicago,  etc..  Ry.,  175  U.  8.  100,  20  S.  Ct  37,  following 
Iowa  dedfilon,  upholding  agreement  between  warehouse  and  rail- 
road, whereby  railroad  absolved  from  IDability  for  loss  by  fire  from 
engines;  Brown  v.  Grand  Rapids,  etc.  Furniture  Co.,  58  Fed.  286, 
16  U.  S.  App.  221,  22  L.  R.  A.  821,  upholding  chattel  mortgage  in 
Michigan  by  insolrent  corporation  to  secure  portion  of  debts;  Wil- 
son V.  Perrin,  62  Fed.  631,  632.  22  U.  S.  App.  514,  following  Michi- 
gan law  that  mortgage  of  merchandise  subject  to  all  exemptions 
not  Inyalld  ks  to  garnishing  creditor  before  separation  of  exempt 
portion;  New  York,  etc.  Trust  Co.  v.  Lombard  Inv.  Co.,  65  Fed. 
274,  following  Missouri  law  that  where  notes  made  same  day  ma- 
ture at  different  times,  first  entitled  to  priority  of  security;  Tefft 
V.  ^tem,  73  Fed.  593,  43  U.  S.  App.  148.  upholding  chattel  mort- 
gage as  to  creditors  without  notice  of  fraud  between  mortgagor 
and  other  creditors;  Conaway  v.  Ste&ley,  44  W.  Va,  170,  28  S.  E. 
796,  following  rule  in  trust  deed;  Huntley  v.  Kingman,  152  U.  8. 
534.  38  L.  543,  14  S.  Ct  691,  upholding  assignment  by  Indian  Terri- 
tory debtor,  for  benefit  of  sureties  not  yet  due,  as  against  attaching 
creditors;  Rocheleau  v.  Boyle,  11  Mont  463,  28  Pac  S76,  holding 
void  mortgage  of  merchandise  providing  for  possession  in  mort- 
gagor, but  not  applying  proceeds  of  sale  to  debt;  Bphralm  v.  Kel- 
leher,  4  Wash.  St  253,  29  Pac.  989,  18  L.  R.  A.  622,  and  n.,  arguendo. 

Distinguished  in  Eckman  v.  Munnerlyn,  32  Fla.  875,  87  Am.  8t 
Rep.  114,  13  So.  925,  holding  chattel  mortgage  with  right  of  posses- 
sion and  sale  of  goods  by  mortgagor  void. 

ABsignmjents  for  creditors.— Owner  of  stock  of  goods  may  make 
absolute  sale  in  payment  of  debt  p.  279. 

Chattel  mortgage  of  goods  may  be  made  to  creditor,  detytor  tm 
retain  possession  and  apply  proceeds,  p.  277. 

ApproTed  in  Bdelhoff  v.  Homer,  etc,  Mfg.  Co.,  86  Md.  612,  39  AtL 
817,  upholding  mortgage  with  proTlsion  that  mortgagor  may  retatii 
possession  and  sell  goods  and  apply  proceeds  to  debt;  Francisco  t. 
Ryan,  54  Ohio  6t  812,  56  Am.  St  Rep.  714.  48  N.  B.  1047,  holding 
creditors  may  attach  before  possession  taken  by  mortgagee. 

130  U.  6.  278-288,  35  L.  190,  UNITBD  STATES  ▼.  BREWER. 

Courts.— Questions  certified  in  general  fbrm  will  not  be  an* 
swered,  nor  will  unnecessary  questions,  p.  286. 

Orlminal  law.— I/aw  defining  crime  must  be  specific,  pw  288;. 
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A^proTod  te  Ballew  t.  United  States.  100  U.  6.  197,  40  L.  803, 
lA  8.  Ct  267,  holding,  under  R.  8..  |  4766,  not  enough  that  pension 
aooiX  |0  fraudulently  taken  after  receipt  by  pensioner:  United 
Btatea  t.  Dwyer,  06  Fed.  467,  construing  indictment  under  genenU 
lawa  Texas  1892^  chap.  18;  In  re  Huntington,  68  Fed.  883,  holding 
tsdictment  alleging  IssulEince  of  free  pass,  and  not  use,  defective 
under  act  of  February  4,  1887;  MacDanlel  ▼.  United  States.  87  Fed. 
827,  holding,  under  acts  of  Congress,  March  2,  1889,  chap.  896,  I  2. 
and  September  19,  1890,  use  of  mails  for  lottery  purposes  under 
sssumed  name  a  criminal  offense;  Paragon  Paper  Co.  ▼.  State.  19 
Ind.  App.  826.  49  N.  E.  604,  construing  liability  of  corporation 
under  Indiana  statute. 

Mection.— Indictment  against  oflBcers  for  Tlolatlon  «f  election 
laws  must  allege  frttudulent  Intent  p.  288. 

laa  U.  a  288-298,  86  L.  196,  BAST  TBNNESSBB,  BTO.  RT.  CO. 
▼.   FRAZIBR. 
Oorpormtions.— Charter  power  once  exhausted  Is,  as  to  further 
rights,  as  If  It  had  nerer  existed,  p.  292. 

ApproTed  In  Real  Bstate,  etc,  Oo.  ▼.  Haseltine,  58  Mo.  App.  818. 
arguendo. 

Railroad  mortgage  given  under  special  power  exhausts  that 
power  as  to  future  mortgages,  p.  292. 

Approved  In  Southern  Ry.  t.  Boulcnight,  70  Fed.  446,  25  U.  S. 
App.  415,  80  L.  R.  A.  826,  holding  sthtute  making  judgment  for 
personjd  injuries  Hen  superior  to  mortgage  incorporated  in  railroa«1 
mortgage;  Central  Trust  Co.  t.  Bast  Tennessee,  etc..  Ry.,  TO  Fed. 
767,  arguendo. 

BAHroada.— Bxercise  of  general  power  to  mortgage  la  subordi- 
nate to  terma  accompanying  grant  p.  292. 

Oourta.— There  is  no  color  for  motion  to  dismiss  when  Federal 
questloo  was  not  necesShry  to  State  decision,  p.  292L 


189  U.  8.  286-297.  86  U  Utt,  WAIiTBR  A.  WOOD,  BfTO,  CO.  T. 
8KINNER. 
•oprsoLS  Court  cannot    review   State  decision  unless    Federal 
question  was  necessarily  involved,  p.  295. 

Approved  In  Wade  v.  Lawder,  165  U.  S.  628,  41  U  868.  17  6.  Ot 
427,  holding  Supreme  Court  has  no  jurisdiction  over  suit  on  con- 
tract involving  patent  unless  Federal  question  Involvecl. 

Oourta.— Test  as  to  whether  Federal  question  was  Involved  Is 
whether  It  was  necessary  to  State  decision,  p.  295. 

Approved  In  Marsh  v.  Nichols,  etc^  Co.,  140  U.  &  856,  86  U  417, 
11  8.  Ct  802.  denying  jurisdiction  over  bin  for  spedflc  performance 
of  contract  to  transfer  patent  right:  Delaware  City,  etc.  Nav.  Ob^ 


( 
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V.  Reybold,  142  U.  S.  643,  35  L.  1144,  12  S.  Ct  292,  denying  Juris- 
diction oyer  assumpsit  for  moneys  paid  by  government  for  pilot- 
age; MiUer  T.  Swann,  150  U.  S.  134,  37  L.  1029,  14  6.  Ot  53,  dis- 
missing error  where  Judgment  rested  on  constmctlcm  given  by 
State  court  to  State  statute;  Rutland  R.  B.  v.  Central  Vt.  R.  R.. 
159  U.  S.  641,  40  L.  289,  16  S.  Ct  116,  declining  to  review  Judgment 
of  State  court  under  State  statute  that  tax  on  leased  railroad 
should  be  paid  by  lessee  and  deducted  from  rent. 

Supreme  Court  may  refer  to  State  court's  opinion  to  determine 

ground  for  decision,  p.  296L 

* 

Supreme  Court  has  no  Jurisdiction  where  it  does  not  appear  on 
what  ground  State  court's  decision  went,  p.  297. 

Approved  in  In  re  Ingalls,  139  U.  S.  549,  35  L.  266»  U  a  Ot  653, 
denying  writ  of  error  where  justice  has  not  Indorsed  request  that 
counsel  proceed  in  that  way. 

13m  U.  S.  297-306,  35  L.  167.  MUTUAL  RESERVE,  ETC..  LIFE 
ASSN.  V.  HAMLIN. 
Insurance.— Where  by-laws  require  notice  of  assessment,  com- 
pany is  liable  to  non-paying  policyholder  receiving  no  notice,  p.  302. 

Insurance.— Assessment  insurance  company  is  not  required  to 
assess  except  when  required  by  condition  of  fund,  p.  803. 

Approved  in  Insurance  Co.  v.  Hyde,  101  Tenn.  402,  48  S.  W.  069, 
holding  mortuary  calls  must  be  assessed  and  notice  given. 

Insurance.—  Burden  is  upon  company  to  show  notice  was  sent 
according  to  by-laws,  p.  804. 

Approved  in  Insurance  Co.  v.  Hyde,  101  Tenn.  403,  48  8.  W.  969. 
holding  mailing  of  check  for  amount  of  ifiortuary  call  does  not 
relieve  company  of  burden  of  proving  necessity  of  it  See  62  Am. 
St  Rep.  575,  note. 

Insurance.— Where  evidence  conflicts  Jury  det^mines  wlictb^ 
notice  of  assessment  was  sent,  p.  305. 

Auraranoe.— Appliditlon  for  reinstatement  is  not  waiver  of  right 
to  d«iy  notice  of  assessment  was  received,  p.  806. 

Approved  in  Equitable,  etc..  Society  v.  Nixon,  81  Fed.  800,  48 
U.  S.  App.  490,  holding  evidence  to  rebut  mailing  of  notice  properly 
admitted. 

180  U.   S.  90&^M,  86  U  188,  UNITED    STATES    EX    REL.   t. 
RLAINB. 
Constitutional  law.— Xandamus  will  not  issue  to  control  dis- 
cretion of  head  of  executive  department,  p.  319. 

Approved  in  State  v.  Mayor,  99  Wis.  326,  74  N.  W.  784,  holding 
mandamus  will  not  lie  to  compel  city  to  repair  bridge,  where  doubt* 
ful  whether  better  to  build  new  one.    See  66  Am.  St  Rep.  665, 
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idamtui  will  Issue  to  compel  performance  of  ministerial  duty 
by    l&ead  of  executive  department,  p.  319. 

.^.pproTed  In  State  ▼.  Crawford,  28  Fla.  477,  10  So.  120,  14  L.  R. 
A..  2S6,  mandamusing  secretary  of  State  to  seal  and  conntersign 
ac>ix>intment  of  United  States  senator;  I^arcbm  v.  Olln.  160  Mass. 
lXO«  35  N.  B.  117,  granting  mandamus  to  secretary  of  State  tct  Issue 
cl-ty  charter;  dissenting  opinion  in  People  ▼.  Morton,  156  N.  Y.  153. 
50  r<^.  E.  797,  41  li.  R.  A.  237,  majority  refusing  mandamus  to  gov- 
em  or,  as  member  of  board,  requiring  performance  of  act;  Thore- 
son  yr.  Board  of  Examiners,  19  Utah,  28,  57  Pac.  177,  denying  right 
or  olXcer  to  plead  in  mandamus  that  performance  of  act  violates 
Oonstltution.     See  31  Am.  St.  Rep.  290,  note. 

SCflLndamufl  issues  to  compel  performance  of  existing  duty;  it 
conrers  no  new  authority,  p.  819. 

A^pproved  to  81  Am.  St  Rep.  295,  300,  note.. 

Xirtematioiial  law.— As  between  nations,  proprietary  right  in  re- 
Bpeot  to  individual's  property  It  absolute,  p.  323. 

^x^eaty  claimants  cannot  Invoke  principle  of  res  judicata  against 
8ovemm«it  while  controversy  in  fieri,  p.  325. 

Approved  in  La  Abra  Silver  Mln.  Co.  v.  United  States,  175  U.  8. 
^S9,  20  8.  Ct  174,  holding  government  may  withhold  award  paid 
upon  fraudulent  claim. 

ITnited  States.— Inaction  of  Congress  is  not  equivalent  to  direc- 
tion, p,  826. 

18»  TJ.  a  826-881,  85  L.  179,  HOPP  v.  IRONCLAD,  ETC.,  OO. 

latent  may  be  Interpreted  in  light  of  state  of  art  at  time  of 
Isaac,  p.  329. 

^taty  which  Is  but  one  of  series  of  improvements,  must  be 
c<Hi8tnied  strictly  and  limited  to  device  claimed,  p.  830. 

Approved  in  Vincent  v.  Rigby,  58  Fed.  374,  holding  Vincent 
weather-strip  patent  No.  361,106  not  infringed  by  Seville  patent 
No.  484,890;  Vulcan  Iron  Works  v.  Smith,  62  Fed.  450,  16  U.  6. 
App.  577,  holding  Smith  band-saw  patent  No.  442,645  not  Infringeo 
tfj  Eolfod  patent  No.  468,303;  Strom  Mfg.  Co.  v.  Weir  Frog  Co., 
8;i  Fed.  176,  64  U.  S.  App.  346,  holding  substitution  of  one  material 
for  another  involves  no  invention. 

189  U.  8.  881-^6,  36  L.  177,  THE  SYDNEY. 

AppeaL—  Value  of  vessel  libelled  in  admiralty  determines  jnrUh 
dlction  on  appeal,  p.  334. 

Approved  in  Wager  v.  Providence  Ins.  Co.,  160  U.  6.  Ill,  87  L. 
1018,  14  8.  Ot  59,  taking  notice  of  former  case  where  proceedings 
ief  op  In  answer;  The  Sydney,  47  Fed.  261,  in  statement  of  facts. 

Admiralty.—  Right  of  appeal  in  action  in  rem  is  reciprocal,  and 
where  one  party  cannot  appeal  other  cannot,  p.  336. 


I 
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159  U.  8.  837-342.  35  L.  181,  WORTHINGTON  v.  BOBBINS. 

CtuitomB.—  White  bard  enamel  U  dutiable  as  article  manuf  actnred 
in  part  or  in  wbole,  not  watch  materials,  p.  840. 

Approved  in  Saltonstall  t.  Wiebusch,  156  U.  S.  604,  80  L.  000, 
15  6.  Ct  477.  upon  classification  of  scythes  and  grass  hooka. 

Customs.—  In  order  to  be  dutiable  as  watch  material,  article  must 
bear  marlLS  of  special  adaptation,  p.  841. 

Customs.— Classification  of  article  is  determined  bj  ezamlnatloii 
of  it  as  imported,  not  by  its  intended  use.  p.  841. 

Approved  in  Dwight  v.  Merritt,  140  U.  8.  219,  35  L.  452,  11  8.  Ot 
770.  and  Meyer  v.  Cadwalader.  89  Fed.  970,  60  U.  S.  App.  552,  508, 
following  rule;  United  States  y.  Schoyerling.  146  U.  S.  82,  36  L.  895. 
13  S.  Ct  26.  classifying  gunstocl^s  as  manufactures  of  iron  and  not 
as  guns;  Cadwalader  t.  Jessup.  140  IT.  S.  354.  37  L.  766»  18  8.  Ct 
876,  holding  old  rubber  shoes  exempt  from  duty  as  haying  lost 
commercim  identity;  Sonn  y.  Magone.  159. U.  S.  421.  40  L.  201.  16 
S.  Ct  69.  classifying  dry  lentils  as  yegetables  and  not  as  seeds; 
Magone  y.  Wiederer.  159  U.  S.  560.  561,  40  L.  260,  16  8.  Ct  124, 
classifying  glass  cut  for  use  in  clocks  as  parts  of  clocks;  Tide 
Water  Oil  Co.  v.  United  States,  171  U.  S.  218,  18  S.  Ct  840,  holding 
party  exporting  boxes  manuf actuied  from  Imported  articles  not  al- 
lowed rebate  under  R.  R.,  |  3019;  United  States  v.  Irwin.7bFed.  802, 
45  U.  S.  App.  746,  classifying  gun  barrels,  gunstocks,  with  locks,  etc* 
shipped  to  same  person  as  shutguns;  United  States  y.  United  States 
Bxp.  Co.,  94  Fed.  648,  holding  stock  pearl,  chiefiy  used  for  knife 
handles,  but  also  on  other  things,  dutiable  under  t  400,  Tariff  Aet 
of  1897. 

189  U.  S.  342^7^  85  U  131.  PBAKB  y.  NEW  ORLEANS. 

Municipalities.— Judgment  absolying  New  Orleans  from  obliga- 
tion of  debtor  and  declaring  it  trustee,  held  proper,  p.  350. 

Municipalities.— Under  Louisiana  act  of  1871.  New  Orleana  la 
compulsory  trustee  with  strictly  limited  liability,  p.  808. 

Approyed  in  Warner  y.  New  Orleans,  167  U.  &  476.  4S  L.  S42, 
n  6.  Ct  896.  arguendo. 

Distinguished  in  Wilder  y.  New  Orleans,  67  Fed.  568.  holding 
receiyer  succeeding  city  as  trustee  of  drainage  fund,  city  no  longer 
subject  to  suit  in  regard  thereto;  Warner  y.  New  Orleans.  167  U. 
8.  477,  42  L.  242.  17  S.  Ct  896,  New  Orleans  y.  Warner.  175  U.  a 
129.  182,  184,  20  S.  Ct  48,  49.  50.  modifying  S.  C,  81  Fed.  661.  52 
U.  S.  App.  354.  holding,  in  action  on  warrants  issued  In  payment 
of  drainage  franchise,  city  estopped  from  setting  up  payments  in 
excess  of  amount  collected;  Wilder  y.  City  of  New  Orleans.  87 
Fed.  846,  847,  Imlding  holders  of  warrants  issued  for  purchase  ot 
drainage  franchise  entitled  to  judgment  against  dty. 
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MuniolpAllty  hmrtiig  no  control  orer  drainage  conatmctlon  or- 
dered bj  leglsUture,  It  Is  not  liable  for  failure  to  collect  assass 
ments,  p.  806. 

Municipality  may  be  held  for  proportion  of  asseAsment,  althougb 
its  streets  cannot  be  sold  for  non-payment,  p.  85d. 

MimicipaUty  abandoning  public  work  is  not  liable  to  persona 
Inresting  on  faith  of  completion,  p.  86a 

Municipalitieo.—  New  Orleans,  in  purchajsing  onflnished  works 
of  canal  company,  did  not  bind  itself  to  complete,  p.  860. 

Municipality  cannot  be  charged  as  debtor  to  contractor  for  pub- 
lic works,  when  special  assessment  flails,  p.  861. 

ApproTed  In  Barber  Asphalt  Paring  Oo.  t.  Harrisburg,  62  Psd. 
060.  holding  dty  not  liable  for  street  ImproToments  under  contract 
to  pay  in  assessments  afterwards  declared  invalid;  ShroTeport  ▼. 
Prescott  Gd  La.  Ann.  1928,  26  €k>.  677,  holding  street  railway  must 
pay  for  street  improvements  between  tracks  and  two  feet  outside; 
German,  etc,  Bar.  Bank  ▼.  Spokane,  17  Wash.  880,  49  Pac.  048, 
88  L.  R.  A.  2G5.  holding  city  not  liable  to  action  by  holders  of 
warrants  issued  to  contractor  for  Improvements  where  city  officers 
bad  power  to  collect  funds. 

Distinguished  in  Barber  Asphalt  Pav.  Oo.  t.  Harrisburg,  64  Fed. 
286.  28  U.  8.  App.  108,  29  L.  R.  A.  40B,  holding  city  Uable  for  street 
improrements  made  under  contract  to  pay  In  invalid  assessments. 

139  U.  8.  877-878.  35  L.  I3a  PBAKB  v.  NDW  ORLBAN6. 
Adjudged  in  conformity  with  Peake  v.  New  Orleans,  supra,  a-  ▼• 

139  U.  8.  878-379.  80  L.  190.  TIMMONS  v.  BLTTON  LAND  CO. 
courts.— Where  Jurisdiction  depends  upon  dtlsenship,  averments 
of  residence  or  non-residence  are  insufficient  p.  879. 

Approved  In  Shaw  v.  Quincy  Blin.  Co.,  140  U.  8.  447,  86  L.  770. 
12  8.  Ct  986,  holding  corporation  cannot  be  compelled  to  answer 
la  Federal  court  of  8tate  where  not  Incorporated;  Laskey  v.  New- 
town Min.  Cow  60  Fed.  686,  holding  complaint  must  show  thmt 
either  plalntitr  or  defendant  resides  in  district;  Home  v.  H^am- 
Bond  Co..  100  U.  8.  894,  89  L.  197.  10  8.  Ct  167.  8onthwestem  TeL, 
etc..  Co.  V.  Robinson.  48  Fed.  769,  770,  2  U.  8.  App.  148^  and  Cra» 
well  V.  Belanger.  06  Fed.  030.  10  U.  8.  App.  104.  all  holding  diveraity 
of  citixenshlp  must  affirmatively  appear  on  record  to  exist  at  com- 
mencement of  action;  American  8ugarReflning  Co.  t.  Johnson,  60 
Fed.  008.  18  U.  ^  App.  681,  holding  averment  that  corporation  Is 
"  •tomlcllod  and  doing  basin  ess  In  city,  and  a  dtlssn  of,**  insuffi- 
cient; Danahy  v.  National  Bank  of  Denison.  64  Fed.  149.  24  U.  8. 
A'pp  801.  holding,  in  action  on  note  In  Federal  court  by  national 
tank,  record  must  show  diverse  dtisenshln. 
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139  U.  8.  380-385,  86  L.  197,  UNDBRWOOD  y.  DUGAN. 
Equity.— Ancestor's  failure  to  assert  title  after  twenty  years' 

knowledge  of  facts  bars  heir,  p.  382. 

Approved  In  Ware  y.  OlEilyeston  City  Co.,  146  U.  S.  116,  36  L. 
010.  13  8.  Ct  38,  holding  waiting  more  than  thirty-five  years  after 
accrual  of  cause  of  action  and  knowledge  imposing  duty  of  inquiry. 
Is  laches;  Wehrman  y.  Conklln,  106  U.  8.  883,  89  U  17S»  16  &  Ct 
136*  upon  question  of  estoppel  in  pals. 

139  U.  8.  386-388,  35  L.  217,  DOLrAN  y.  JBNNING^ 

Appeal  win  not  lie  in  name  of  survlytng  party  unless  representa- 
tiye  of  deceased  party  Is  joined,  p.  387. 

Approved  tn  Hook  v.  Mercantile  Trust  Oo^  95  Fad.  4^,  holding 
failure  to  Join  necessary  parties  on  appeal  is  Jurisdictional  and 
motion  to  dismiss  entertained  at  any  time  before  decision. 

AppeaL—  Representative  of  deceased  party  not  having  been  mad« 
party  within  four  years,  appeal  was  dismissed,  p.  887. 

Approved  In  Ricketts  v.  Murray,  73  Fed.  691,  34  U.  8.  App.  666, 
arguendo. 

Distinguished  in  Ayres  v.  Fuqua,  —  Ky.  — ,  46  8.  W.  209,  holding 
death  of  appellee  after  appeal  granted,  but  before  transcript  filed, 
merely  renders  revivor  necessary. 

189  U.  6.  388^17,  86  L.  199,  MELDBN  v.  BUOKNBR. 

Fraudulent  eonTejrances.— Qlft  held  fraudulent  as  to  creditors 
so  far  as  It  exceeded  debt  due  donee,  p.  410. 

Gift  will  not  be  sustained  contrary  to  express  declarations  and 
provisions  of  donor  during  lifetime,  p.  409. 

Descent.-^  In  Louisiana,  persons  who  were  minors  when  they 
became  heirs  are  heirs  with  benefit  of  Inventory,  p.  412. 

Miscellaneous.— Cited  incidentally  In  Grant  v.  Buckner,  172  U. 
6.  232,  284,  236,  10  8.  Ct  163,  164,  and  Grant  v.  Buckner,  49  Ul 
Ann.  670,  671,  ti72,  676,  21  So.  681,  682. 

189  U.  8.  417-438,  36  U  227,  HANDI4BY  v.  8TUTZ. 

Corporations.—  Failure  to  enter  vote  of  stockholders  «n  records 
does  not  affect  validity  of  resolution,  p.  422. 

Appi^ved  In  WInnepesaukee  Assn.  v.  Gordon,  67  N.  H.  99,  29 
Ati.  418,  following  rule;  German  Ins.  Co.  v.  Independent  School 
Dist,  60  Fed.  867.  49  U.  &  App.  274,  admitting  oral  evidence  of 
proceedings  of  school  board  where  not  recorded. 

Oorporations.— All  stockholders  being  present  at  metting,  pro- 
ceedings are  binding,  though  no  notice  given,  p.  422. 

Approved  in  In  re  Grlfihig  Iron  Co.,  63  N.  J.  L.  172.  41  AtL  988, 
applying  principle  to  election  of  directors  without  necessary  notice; 
Benbow  v.  Cook,  116  N.  C.  881,  44  Am.  8t  Rep.  468.  20  a  B.  466^ 
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applying  principle  to  yalidlty  of  mortgage;  Missouri  Lead,  etc.,  Co. 
T.  R^nhard,  114  Mio.  228,  35  Am.  St  Rep.  750,  21  S.  W.  489,  holding 
deed  valid  when  executed  in  foreign  country  at  meeting  of  direct- 
ow;  Nickum  T.  Burckhardt,  80  Or.  472,  60  Am.  St.  Rep.  827.  47 
Pac.  790,  holding  failure  to  notify  subscribers  of  meeting  cannot 
be  urged  by  those  notified  and  present  in  suit  for  stock  assessment 

Oorporate  business  transacted  at  meeting  improperly  held  out- 
f^icle   State,  hinds  stockholders  roting,  p.  423. 

Approved  In  Peck  ▼.  Elliott,  79  Fed.  18,  47  U.  8.  App.  605,  88 
I^  R.  A.  624,  and  n.,  estopping  acceptor  of  increase  of  stock  who 
has  taken  office  solely  by  virtue  of  such  stock  from  questioning 
^ts  validity;  Wallace  v.  Hood,  89  Fed.  21,  holding  purchaser  of 
national  bank  stock  estopped,  In  action  for  assessment  on  insol- 
vency, from  denying  that  origfinal  capital  not  paid  in;  Bank  v. 
Shoemaker,  68  Mo.  App.  696,  holding  sale  of  corporate  property 
binding  on  creditors  where  stockholders  join  in  sale;  Basdan  t. 
Woodmen,  166  HI.  601,  46  N.  B.  1092,  arguendo. 

^distinguished  in  Laredo  Imp.  Co.  v.  Stevenson,  66  Fed.  686,  33 
^'  8.  App.  97,  holding  stockholder  not  estopped  from  denying  lia- 
bility for  stock  where  corporation  without  power  to  issue. 

^^rporation  exercising  power  to  increase  stock  Is  estopped,  as 
^S^Qst  holder,  to  set  up  irregularity,  p.  423. 

'Approved  in  Merchants'  Nat.  Bank  v.  Chattanooga,  etc..  Co.,  53 
^^<).  816^  permitting  maintenance  of  creditors  in  Federal  bill  upon 
iud^znent  of  different  State;  Olson  v.  State  Bank,  67  Minn.  278, 
®  M.  w.  908*  arguendo. 

^ox-porate  stockholders  assenting  to  increase  of  stock  and  dis- 
^bution  among  themselves  gratuitously  are  liable,  for  amount  on- 
Palfi^  to  later  creditors,  p.  42a 

^Oproved  In  Hospes  v.  Northwestern,  etc..  Car  Ck>.,  48  Mimi.  196, 

^^  -A^m.  St  Rep.  646,  50  N.  W.  1121,  16  L.  R.  A.  474,  and  Palmer 

^.  :&«mk  of  Zumbrodi,  72  Minn.  277,  278,  75  N.  W.  882,  foUowing 

^^«;   Barcus  v.  Gates,  89  Fed.  788,  61  U.  iS.  App.  60$,  applying 

Prtnoiple  under  Virginia  statute;  M*Vickar  v.  Jones,  70  Fed.  758, 

Wiling  allegation  that  stock  stands  in  name  of  defendant  and  has 

^*  9tood  for  more  than  five  years  sufficient;  BeSil  v.  Dillon,  6  Kan. 

^PP.  34,  47  Pac.  320,  holding  stockholder  may  plead  fraud  in  in- 

dticlng  him  to  subscribe;  Oilman  v.  Gross,  07  Wis.  228,  72  N.  W. 

SS^  holding  holder  of  stock  as  collateral  security  for  debt  due  from 

conH>ration  not  liable  to  creditor  whose  claim  accrued  previous  t» 

\0SUaDce  of  stock;  Hooper  v.  Central  Trust  Co.,  81  Md.  581.  82  AtL 

51^.  29  U  R.  A.  268,  arguendo.    See  57  Am.  St  Rep.  67,  note. 

^stinguished  in  Rickerson  Roller-Mill  Co.  v.  Farrell,  etc.,  Mach. 
C<>M  75  Fed.  560,  48  U.  S.  App.  452,  holding  subscriber  of  stock 
10«oed  for  purpose  of  extending  business  personally  liable;  Jonea 
f'  Wbitworth,  94  Tenn.  609,  30  S.  W.  738,  enforcing  personal  lia- 


139  IT.  8. 417-438  Notes  on  U.  S.  Repofrts.  1166 

biUty  in  faror  of  subseqaent  creditor  under  Tennessee  code,  |  1708; 
Shields  t.  Land  Co.,  94  Tenn.  167,  45  Am.  St  Rep.  721,  28  8.  W. 
676,  26  L.  R.  A.  620,  holding  rule  of  non-liability  for  antecedent 
debts  not  applicable  where  amount  of  capital  stock  fixed  by  charter: 
Railroad  y.  Sneed,  99  Tenn.  7,  a  41  S.  W.  366,  holding  stoclc  in- 
crease void  by  failure  to  comply  with  statute. 

Coxporations.— Original  stocl^holders,  not  paying  full  value,  im- 
pliedly promise  to  pay  balance  when  necessary,  p.  427. 

ApproTed  in  Rood  t.  Whorton,  67  Fed.  436,  holding  purchaser  of 
stock  as  fully  paid  up,  in  open  market,  not  liable  for  assessment: 
Andrews  t.  National,  etc..  Pipe  Works,  76  Fed.  175,  46  U.  S.  App. 
281.  36  Lu  R.  A.  162,  and  n.,  holding  holders  of  stock  by  direct  is- 
sue as  collateral  not  liable  to  creditors  unless  they  represented  to 
creditors  that  they  were  stockholders;  Van  CAeve  t.  Berkey,  143 
Mo.  122,  44  &  W.  746,  42  L.  R.  A.  699,  and  n.,  holding  Uable  as- 
signees of  fully  paid-up  stock  transferred  for  worthless  invention; 
KeUy  T.  Clark.  21  Mont  328,  69  Am.  St  Rep.  683,  53  Pac.  967. 
tf  L.  R  A.  630,  treating  stock  as  not  fully  paid  up  when  trans 
ferred  for  mine  of  much  less  value;  National  Park  Bank  t.  Peavey, 
64  FmL  917,  arguendo.    See  66  Am.  St  Rep.  279,  note. 

CoriMxration's  agreement  that  holders  of  stock  shall  not  be  liable 
for  balance  does  not  bind  creditors,  p.  427. 

Approved  in  Hebberd  v.  Southwestern,  etc.,  Oo.,  56  N.  J.  Eq. 
31,  36  Atl.  127,  and  Martin  v.  South  Salem,  etc,  Co.,  94  Va.  44. 
26  S.  E.  596,  both  following  rule;  Gillin  v.  Sawyer,  93  Me.  163,  44 
Atl.  679.  holding  corporation  cannot  question  sufficiency  of  con- 
sideration paid  for  stock  without  returning  it:  Ross-Meehan.  etc.. 
Shoe  On.  v.  Southern  Malleable  I.  Co.,  72  Fed.  966,  and  Kelly  v. 
Olark.  21  Mcmt  827,  69  Am.  St  Rep.  683,  63  Pac.  966,  42  L.  R.  A. 
630,  arguendo. 

Oorporatlons.— Going  corporation  may  issue  paid-up  non-assess- 
able  stock  for  best  price  obtainable,  p.  436. 

Approved  in  Camden  v.  Stuart  144  U.  8.  114,  86  L.  866,  12  S. 
Ot  588,  foRowing  rule;  Grant  v.  East  etc^  R.  R.,  64  Fed.  676,  13 
CJ.  8.  App.  1«  holding,  under  Alabama  laws,  property  sold  by  one 
Company  to  another  for  stock  valued  at  net  earning  power  and 
cost  of  building;  Rood  v.  Whorton.  67  Fed.  437,  holding  purchaser 
of  stock  as  fully  paid  up  in  open  market  not  liable  for  assess- 
ment; Rood  V.  Whorton,  74  Fed.  125,  46  U.  8.  App.  6,  holding 
pordiaser  of  stock  as  fully  paid  up  not  liable  to  assessment  where 
stock  sold  to  secure  specific  amount  of  working  capital;  Atlantic 
Trust  Oo.  T.  Woodbrldge,  etc.,  Irr.  Co..  79  Fed.  846,  holding  cor- 
porattoB  may  pledge  bonds  for  less  than  par  in  California;  Nelson 
V.  Hubbard,  96  Ala.  261,  11  So.  483.  17  L.  R.  A.  880,  holding  con- 
sideration rec^ved  for  bonds  need  not  amount  to  face  value; 
Bruner  v.  Brown,  189  Ind.  606,  38  N.  B.  820.  upholding  issuanca 
of  stock  as  fully  paid  up  where  used  to  pay  for  construction  o! 
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water  worke;  Dummer  v,  Smedlej,  110  Mich.  476^  68  N.  W.  268, 
88  U  R.  A.  001,  holding  corporation  may  Istne  bonus  atoek  wltb 
bonds  to  Induce  aale;  Woolfolk  ▼.  January,  181  Mo.  684,  88  8.  W. 
436,  estopping  bondholder,  with  knowledge  ef  default  In  payment 
of  bonds,  from  saying  stock  not  fully  paid  up  where  transferred 
for  gas  plant 

Distinguished  In  Rlckerson  Roller-Mill  Ck>.  ▼.  Farrell,  etc..  Mack. 
06.,  75  Fed.  558,  069.  48  U.  8.  App.  462,  holding  subscribers  «f 
stodL,  Issued  for  purpose  of  extending  business,  liable;  Baieos  t. 
Gates,  89  Fed.  789,  61  U.  8.  App.  609,  upon  facts. 

OorporatloBs.— 8tockholder  ci  Insolvent  corporation  sued  for 
balance  may  set  off  cUlm  against  corporation,  p.  487. 

Approved  In  Indiana  Mfg.  Oo.  t.  McGlU,  15  Ind.  App.  16,  48 
N.  B.  467.  following  rule. 

Distinguished  In  Sheafe  t.  Larimer,  79  Fed.  924,  refusing  counter- 
claim for  damages  for  false  representations  at  time  of  purchase 
of  bank  stock  In  action  by  receiver  for  aaaessment  when  bank 
not  party. 

189    U.    S.    438-44a    35    L.    210,    TALBOTT    v.    8ILVBR    BOW 
COUNTY. 
Taxation.— Consent  of  Oongresa  Is  necessary  to  allow  State  to 
tax  national  bank,  p.  440. 

Taxation.— Territories  have  same  power  ts  tax  natkmal  banks 
as  SUtes,  p.  441. 

Approved  In  69  Am.  8t  Rep.  45,  note. 

0tatutss.— Declaratory  sections,  fixing  scope  and  extent  «f  stBt> 
ute,  control  all  following  sections,  p.  448. 

^Ststs,*'  In  its  general  sense,  as  sometimes  used  in  statutes, 
may  include  territories  and  District  of  Columbia,  p.  444. 

Taxing  power  of  territories,  under  organic  acta.  Is  absoluts,  es* 
cept  as  restricted  by  Congress  and  Constitution,  p.  448. 

Taxation.— "  Moneyed  capital  **  means  capital  In  money  used 
with  view  to  compensation  for  use  of  money,  p.  448. 

Approved  in  First  Nat  Bank  v.  Kreig,  21  Nev.  407,  82  Pac.  642, 
holding  mortgages  held  by  national  banks  not  subject  to  State 
taxation:  First  Nat  Bank  v.  Cbehalis  Co.,  6  Wash.  74,  82  Pac 
1054,  holding  non- taxation  of  credits  owing  to  Individuals  not  un- 
Iswful  discrimination  against  national  banka  whose  capital  Is 
taxed.    See  68  Am.  St  Rep.  47.  note. 

189  n.  8.  449^462,  86  U  219,  IN  RE  DUNOAN. 

Hsbeas  corpus  will  not  issue  pending  appeal  from  dedsios  sf 
court  having  jurisdiction,  p.  464. 

Approved  In  New  Tork  v.  Bno,  165  17.  A.96.89U88,liS.Ot 
88,    refusirg    habeas    OMpua    where   IndicUssat 
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against  State  law,  thongh  also  may  be  Federal  offense;  Whitten 
T.  Tomlinson,  160  U.  S.  242,  40  L.  412,  16  S.  Ct  302,  refusing 
habeas  corpus  where  prisoner  held  upon  oztradition  warrant  and 
indictment  by  State  court;  In  re  King,  51  Fed.  436,  holding  Fed- 
eral court  has  discretion,  upon  habeas  corpus,  to  release  prisoner 
convicted  in  State  court,  to  grant  writ  or  compel  aiH;)eal  to  highest 
State  court;  In  re  Huse,  79  Fed.  807,  48  U.  S.  App.  322,  refusing 
habeas  corpus  to  discharge  person  confined  in  insane  asylum  un- 
der State  law;  United  States  ▼.  M*Aleese,  93  Fed.  658,  refusing 
habeas  corpus  where  debtor  arrested  for  fraudulent  insolvency  in 
State  and  afterwards  declared  bankrupt  in  Federal  court 

Statute^  duly  certified,  is  presumed  to  have  been  duly  passed 
until  contrary  shown,  p.  457. 

Approved  in  McLane  v.  Paschal,  8  Tex.  Olv.  App.  401,  28  S.  W. 
713,  upholding  revised  civil  statutes  of  Texas;  Lyons  ▼.  Woods, 
153  U.  8.  664,  38  U  869,  14  S.  Gt.  965,  arguendo. 

Appellate  court  will  not  consider  evidence  of  contents  of  legis- 
lative journals  not  produced  below,  p.  457. 

Statutes.—  Objection  to  irregularity  of  statute  must  be  so  made 
that  adverse  party  may  controvert  allegation,  p.  457. 

Courts.— Habeas  corpus  will  not  issue  from  Federal  court  to  try 
validity  of  law  upheld  by  State  courts,  p.  460. 

Constitutions,  State  and  Federal,  are  limitations  upon  power 
of  people  as  against  impulses  of  mere  majorities,  p.  461. 

Approved  in  State  v.  Cunningham,  81  Wis.  498,  51  N.  W.  734. 
15  L.  B.  A.  572,  holding  Wisconsin  laws  of  1891,  chap.  482,  '*  ap- 
portionment act,*'  unconstitutional. 

Courts.— Whether  State  statute  has  binding  force  under  State 
Oonstitution  is  for  State  courts  to  determine,  p.  462. 

Approved  in  Leeper  v.  Texas,  lo9  U.  S.  468,  35  U  227«  11  S.  Ot. 
579,  and  Davis  v.  Texas,  139  TJ.  S.  652,  35  L.  301,  11  S.  Gt.  675. 
applying  principle  to  Texas  penal  code;  In  re  Manning,  139  U.  S. 
607,  35  L.  265,  11  8.  Ct  625,  affirming  State  court's  denial  of 
habeas  corpus;  Talton  ▼.  Mayes,  163  U.  Sw  385.  41  L.  199.  16  S. 
Ot  990,  holding  question  as  to  what  is  law  of  Cherokee  Nation  is 
for  local  courts;  In  re  King,  46  Fed.  911,  holding  verdict  and  judg- 
ment according  to  law  of  State,  is  due  process  of  law. 

Distinguished  in  Louisville  Trust  Go.  v.  Cincinnati,  76  Fed.  800, 
47  U.  S.  App.  36,  holding  Federal  courts  will  not  necessarily  fol- 
low decision  of  State  courts  upon  statutes,  where  rendered  after 
contract  entered  into. 

139  XT.  &  462-46a  35  U  225,  LBEPEB  T.  TEXAS. 
AppeaL—  Petition  for  writ  of  error  is  no  part  of  record,  p.  467. 

Courts.— To  give  Supreme  Court  jurisdiction  on  appeal  State 
flourfs  record  must  show  Federal  question  set  up,  p.  467. 
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Approved  fti  In  re  Robertson,  156  U.  8.  186,  89  U,  890,  15  8.  Ct. 
825,  and  Btmllcnp  ▼.  Tacoma,  165  U.  S.  719,  41  L.  1186,  17  8.  Ct. 
906,  following  mle:  Dnncan  ▼.  Mlssonrl,  152  U.  8.  884.  38  L.  488. 
14  8.  Ct  572,  holding  Federal  qnestlon  raised  after  judgment 
upon  motion  to  transfer  too  late;  Hejer  ▼.  Richmond,  172  IT.  8. 
92,  19  S.  Ct  110,  upholding  Jurisdiction  where  Federal  question 
raised  a  motion  made  to  set  aside  judgment;  Bushnell  t.  Crooke 
Mln.  Co.,  148  U.  8.  689,  87  L.  618,  13  S.  Ct  774,  Loeber  t.  Schneder. 
1^  U.  8.  586,  87  L.  859,  18  8.  Ct  936,  reprinted  In  76  Md.  852.  and 
Lamar  Canal  Co.  t.  Amity,  etc.,  Co.,  26  Colo.  880,  77  Am.  St  Rep. 
— ,  58  Pac.  608,  denying  certificate  that  Federal  question  presented 
when  first  raised  on  rehearing;  Water-Power  Ca  t.  Street  Ry..  172 
U.  8.  488,  19  8.  Ct  252,  arguendo. 

Oonrts.— It  la  for  State  court  to  determine  whether  State  stat- 
utes are  binding  under  State  Constitution,  p.  467. 

Approred  In  O'Nell  ▼.  Vermont  144  U.  S.  336,  86  L.  457,  12  8. 
Ct  098,  following  Virginia  decision  convicting  person  of  selling 
liquor  contrary  to  law;  In  re  King.  46  Fed.  911,  upholding  con- 
Tiction  of  Serenth  Day  Adventlst  under  Tennessee  Sunday  law; 
Orowther  y.  Fidrilty  Ins.,  etc.,  Co.,  85  Fed.  44.  42  V.  «.  App.  701, 
construing  Virginia  act  of  Mairh  21,  1877;  Board  of  Commrs.  t. 
Ooler,  96  Fed.  290,  following  State  decision  that  statute  authoris- 
ing bond  issue  Told;  Indianapolis  ▼.  Navln,  151  Ind.  158»  51  N.  E. 
81,  41  L.  R.  A.  844,  following  rule,  though  Federal  courts  sobse- 
quently  decided  contrary  to  State;  State  t.  Wilson.  121  N.  C.  457 
28  8.  B.  557.  holding  railroad  commissioner,  by  accepting  ofllce, 
under  North  Carolina  laws  of  1891.  chapter  820.  may  be  remored 
wtthont  trial  by  jury:  McLane  t.  PaschaL  8  Tex.  Clr.  App.  401, 
28  S.  W.  718,  upholding  rerised  cItII  statutes  of  Texas  of  1879. 

Distinguished  in  Coler  t.  Board  of  Commrs.,  89  Fed.  261,  hold- 
ing rule  not  applicable  where  decision  of  State  court  prerioos  to 
porehase,  upheld  statute  authorising  bond  Issue. 

Orlsilaal  law.— Fonrteenth  amendment  does  not  limit  Staters 
power  oTsr  crimes,  except  to  guarantee  equal  justice,  p.  467. 

Approred  In  Moore  t.  Missouri,  159  U.  8.  67a  40  L.  308,  16  B, 
Ot  181.  upholding  Missouri  R.  8.,  |  8969,  proridlng  extra  penalty 
for  third  offenses;  In  re  Langford,  67  Fed.  575.  holding  South 
Carolina  dispensary  act  of  December,  1892.  rold  under  South  Caro- 
lina Ooost,  art  1,  I  18.    See  25  Am.  St  Rep.  886,  note. 

Constltntlonal  guarantee  of  due  process  Is  satisfied  by  adminis- 
tration of  law  through  courts  of  justice,  p.  468. 

Approred  In  Iowa  Cent  Ry.  t.  Iowa,  160  U.  8.  393,  40  L*.  469.  16 
8.  Ct  846,  upholding  denial  of  jury  trial  in  civil  suit  pending  In 
Bute  court;  Brown  y.  New  Jersey,  176  U.  8.  176,  20  S.  Ct  7a 
■plM4#1rg  "  strock  jury  law  **  of  New  Jersey,  Laws  of  189a  chap. 
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237.  §1  75,  76;  State  y.  Fry,  98  Tenn.  329,  39  S.  W.  232,  uphold- 
ing construction  of  verdict  of  acquittal  by  State  courts  aa  to  tta 
effect  on  jeopardy. 

IMstlngulshed  in  Chicago,  etc.,  R.  R.  y.  Chicago,  166  IT.  8.  284, 
41  L.  984,  17  S.  Ot  584,  holding  State  may  not  take  proper ly  with- 
out due  process,  though  authorized  by  statute. 

Constitutioxial  requirement  of  due  process  la  secured  when  laws 
operate  on  all  persons  alilse,  p.  468. 

Approved  in  Davis  v.  Texas,  139  U.  S.  653,  85  L.  301,  U  S.  Ct 
675,  upholding  Texas  code  of  civil  procedure,  |  560,  addressing 
motion  for  continuance  to  discretion  of  court;  Gioasza  v.  Tleman, 
148  U.  S.  662,  37  L.  601,  13  S.  Ot.  724,  upholding  Texas  law  tax- 
ing liquor  dealers;  McNulty  v.  California,  149  U.  6.  648,  37  L.  884, 
13  S.  Ct  960,  holding  indictment  by  grand  jury,  not  necessary 
wliere  Constitution  authorizes  information;  State  v.  Brett,  16  Mont. 
369,  40  Pac.  876,  upholding  Const.,  art.  3,  I  8,  permitting  flllng 
information  with  leave  of  court  without  preliminary  examination; 
State  v.  Hodgson.  66  Vt.  157,  28  Atl.  1096,  upholding  Vermoot 
R.  Li.,  I  3802  (liquor  laws);  Bittenhaus  v.  Johnston,  92  Wis.  507. 
66  N.  W.  807,  32  L.  R.  A.  383,  upholding  Wisconsin  laws  of  1886, 
chapter  221,  authorizing  seizure  and  destruction  of  nets  used  la 
violation  of  law. 

Courts.—  Writ  of  error,  not  appeal,  is  proper  for  review  of  State 
judgment  in  criminal  trial  involving  Federal  question,  p.  46&. 

139  U.  S.  469-477,  85  Lr.   213,   DELAWARE,   ETC.,   R.  R.   OO  T. 
OCNVERSB. 
Trial  court  may  direct  verdict  when  evidence  is  so  ecmcluslTe 
that  contrary  verdict  would  be  set  aside,  p.  472. 

Approved  in  Grand  Trunk  Ry.  v.  Ives,  144  U.  S.  417,  86  L.  480. 
12  S.  Ct.  683>  Washington,  etc.,  R.  R.  v.  Harmon,  147  U.  8.  580, 
37  U  288.  13  S.  Ct.  560,  and  j^tevens  v.  Missouri  Pac.  Ry.,  ^  Mo. 
App.  864,  all  following  rule;  Elliott  v.  Chicago,  etc,  Ry.,  150  U.  S. 
246,  37  L.  1070,  14  S.  Ct.  85,  following  rule  in  case  of  contributory 
negligence;  Southern  Pac.  Co.  v.  Pool.  160  U.  5.  440.  40  L.  487, 
16  S  Ct.  839,  following  rule  in  action  by  employee  against  rail- 
road; Russell  V.  Richmond  R.  R.,  47  Fed.  205.  following  rule  where 
bral^eman  signed  paper  waiving  claims  for  injuries  received  if  cer- 
tain rules  violated;  United  States  v.  Shapleigh,  54  Fed.  188,  IS 
U.  S.  App.  26,  following  rule  in  suit  for  penalties  under  R.  6., 
I  3490;  Northwestern  Fuel  Co.  v.  Danlelson,  57  Fed.  920.  12  U.  & 
App.  688.  following  rule  where  defendant  removed  supports  ot 
trestle  where  plaintiff  worked;  Grimes'  Dry-Goods  Co.  v.  Malcolm, 
58  Fed.  672.  19  U.  S.  App.  229,  following  rule  in  attachment; 
Tucker  t.  Baltimore,  etc.,  R.  R.,  59  Fed.  969,  8  U.  S.  App.  491,  fol- 
lowing rule  where  party  walked  on  track  when  he  could  have 
walkod   beside  it;  Brady  v.   United   Life  Ins.  Assn..  60  Fed.  729. 
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20  U.  8.  App.  387,  following  rule  lo  action  on  Insunince  policy 
where  policy  rltfated;  Blount  t.  Grand  Tnmk  Ry.,  61  Fed.  879,  211 
C.  S.  Ai>p.  129,  following  mle  where  pedestrian  failed  to  look  for 
approaoblng  train;  Franklin  Brass  Co.  t.  Phopnix  Assnr.  Co.,  66 
Fed.  776,  25  tJ.  8.  App.  119,  following  rule  in  action  on  insurance 
policy  where  assured  notlfled  agents  to  cancel  policy;  Philadelphia, 
etc  R.  R.  T.  Peebles,  67  Fed.  592,  28  U.  S.  App.  405,  following  rule 
In  case  of  accident  at  railroad  crossing  due  to  contributory  negli- 
irenoe;  Chicago,  etc.,  Ry.  t.  Chambers,  68  Fed.  151,  82  U.  S.  App. 
253,  refusing  to  direct  rerdict  In  collision  of  two  trains;  Southern 
Pac.  Co.  T.  Johnson,  69  Fed.  566,  44  U.  8.  App.  1,  following  rule 
In  case  of  Injury  to  engineer;  Flint  etc.,  R.  R.  t.  Marine  Ins.  Co.. 
71  Fed.  218,  following  rule  In  case  where  steamer  running  at  h!}?h 
Rp^ed  in  heavy  fog  runs  ashore;  fiulllTan  t.  Colby,  71  Fed.  46ti.  .^4 
V.  S.  App.  482,  following  rule  In  ejectment;  Chicago,  etc  Ky.  ▼. 
Belllwith,  88  Fed.  441,  55  U.  8.  App.  120,  applying  principle  to 
damage  salt  where  fuD  release  signed  for  consideration;  Claus  ▼. 
Northern  Steamship  Co.,  89  Fed.  647,  60  U.  8.  App.  718,  applying 
principle  where  hatchway  left  open  at  night;  Detroit  Crude-Oil  Co. 
▼.  Grable,  94  Fed.  82,  applying  principle  where  servant  nulled  on 
express  promise  of  master  to  make  repairs  of  known  defects; 
Tol)ey  T.  Burlington,  etc..  Ry..  94  Iowa,  267,  62  N.  W.  764.  83  L.  R. 
A.  500,  following  rule  where  flying  switch  made  In  city  limits: 
Olldersleeve  v.  Atkinson.  6  N.  Mex.  266,  27  Pac.  481.  following  rule 
in  suit  against  administrator  under  statute  requiring  corroborative 
eTi<1f'iice;  Candelaria  v.  Atchison,  etc.,  Ry.,  6  N.  Mex.  286,  27  Pac. 
5* a.  following  rule  where  plaintiff  familiar  with  ground  and  with 
rlroe  of  passing  of  trains  walked  along  track;  Richmond,  etc  R-  R- 
r.  Powera.  149  U.  8.  45.  87  U  643,  18  8.  Ct.  749.  refusing  to  dl 
re<  t  verdict  In  case  of  negligence;  Union  Pac.  Ry.  t.  McDonald, 
iri2  r.  8.  284,  38  L.  443.  14  8.  Ct.  627,  holding  negligence  per  »e 
to  leave  burning  coal  slaqk  unfenced;  Baltimore,  etc.,  R.  R.  v. 
Mackey.  157  V,  8.  83.  39  L.  628,  15  8.  Ct  494,  refusing  to  direct 
verdict;  Grimes*  Dry-Goods  Co.  ▼.  Malcolm,  164  U.  8.  492,  41  L. 
Ticrr.  17  8.  Ct  181,  holding  not  error  to  refuse  jury  to  retire  second 
time  when  facts  undisputed;  Northern  Pac.  R.  R.  v.  Charless.  51 
Fed.  572,  576,  7  U.  8.  App.  859,  denying  direction  of  verdict  In  ac- 
tion for  negligent  Injury  to  brakeman;  Monroe  v.  British,  etc 
Ins.  Co.,  52  Fed.  787,  5  U.  8.  App.  179,  directing  verdict  for  ma- 
rine Insurance  where  ownera  made  mianthorised  sale;  Union  Pac 
Ry.  V.  Jarvi.  53  Fed.  70,  10  U.  8.  App.  489,  holding  question  of 
miner's  contributory  negligence  for  jury;  Northern  Pac  R.  R.  v. 
Sullivan.  58  Fed.  222,  10  U.  8.  App.  473,  upholding  instruction  that 
If  whistle  not  sounded  as  warning  of  danger  then  existing,  blow- 
ing was  negligent  act;  Northern  Pac  R.  Co.  v.  Peterson.  55  Fed. 
{M;i.  12  U.  8.  App.  254.  upon  question  of  contributory  negligence  of 
pc^rson  crossing  track;  Gowen  t.  Harley,  56  Fed.  980,  12  U.  8.  App. 
574,  holding  person  engaged  In  aimple  manual  labor  assumes  ob- 
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Tlent  risks;  Minneapolis  t.  Lundln,  58  Fed.  529,  19  U.  8.  App.  245, 
upon  questioii  of  rice-principal;  Whiting  v.  Equitable,  etc.,  Soc., 
60  Fed.  200.  13  T7.  S.  App.  597,  directlDg  verdict  for  defendant 
where  Insurance  policy  paid  by  dishonored  draft;  Baltimore,  etc.. 
B.  B.  T.  Meyen,  62  Fed.  374,  18  U.  S.  App.  569,  holding  qnestioo 
of  contributory  negligence  of  passenger  standing  on  platform  is 
for  jury;  Goodlander  Mill  Go.  y.  Standard  Oil  Oo.,  63  Fed.  401,  24 
U.  S.  App.  7,  27  Li.  B.  A.  584,  upon  question  of  proximate  cause: 
Beatty  t.  Mutual  Beserve,  etc.,  Assn.,  75  Fed.  68,  44  U.  S.  App.  527. 
holding  erme  to  direct  verdict  upon  question  of  wairer  of  forfeiture 
of  insurance  policy;  Pyle  t.  Clark,  79  Fed.  747.  49  U.  8.  App.  264, 
holding  party,  crossing  track  without  looking  along  track  guilty  of 
contributory  negligence;  St.  Louis,  etc.,  B.  B.  y.  Martin,  61  Ark. 
565,  33  8.  W.  1071,  holding  party  walking  on  main  track,  while 
waiting  for  train,  guilty  of  contributory  negligence;  Davis  t.  Cali- 
fornia, etc.,  B.  B.,  105  Cal.  136.  38  Pac.  647,  granting  non-suit 
where  plaintiff  knew  for  four  weeks  that  rail  lay  across  sidewalk: 
Lockhart  ▼.  Wills,  9  N.  Mex.  265,  50  Pac.  319.  holding  error  to  di- 
rect verdict  in  ejectment  based  on  plaintiff's  previous  abandon- 
ment where  there  is  testimony  of  non-abandonment;  Lowe  v.  Salt 
Lake  City,  13  Utah,  98,  57  Am.  St.  Bep.  712,  44  Pac  1051,  refusing 
non-suit  where  plaintiff  crossed  city  hall  yard  on  dark  night  and 
fell  Into  hatchway;  Pool  v.  Southern  Pac.  Co.,  20  Utah,  231,  58  Pac. 
332,  holding  negligence  where  foreman  backed  engine  against  car 
under  which  decedent  ordered  to  work;  Linden  v.  Anchor  Mln.  Oo., 
20  Utah,  148,  58  Pac.  358,  holding  where  there  is  uncertainly  as  to 
existence  of  negligence,  from  whatever  cause,  question  Is  for  jury; 
Lewis  V.  Prion,  98  Wis.  90,  73  N.  W.  655,  denying  motion  to  direct 
verdict  where  evidence  produced  will  sustain  contrary  verdict: 
dissenting  opinion  in  Southern  Pac.  Co.  v.  Burke,  60  Fed.  710,  23 
U.  8.  App.  1,  majority  holding  question  of  negligence  for  jury 
where  brakeman  Injured  while  coupling  cars;  Gulf,  etc.  By.  v. 
E1118,  54  Fed.  484,  10  U.  S.  App.  640,  arguendo. 

Bailroads.— Making  flying  switch  at  night  on  highway,  leaving 
can  uncontrolled,  without  lights  or  signals.  Is  gross  negligence, 
p.  478. 

Approved  In  Baker  v.  Kansas  City,  etc..  By.,  122  Mo.  543,  26  S. 
W.  21,  Stevens  v.  Missouri  Pac.  By.,  67  Mo.  App.  362.  and  Promer 
V.  Milwaukee,  etc.,  R.  B.,  90  Wis.  221,  48  Am.  St.  Bep.  907.  63  N. 
W.  92,  an  applying  principle:  Baker  v.  Kansas  City,  etc.,  B.  B.. 
147  Mo.  165,  168,  159,  48  S.  W.  841.  843,  following  the  rule  wber^ 
no  bell  rung,  though  conductor  yelled;  Chicago,  etc..  By.  v.  M* Ar- 
thur, 53  Fed.  468,  10  U.  S.  App.  546,  holding  refusal  to  Instruct 
verdict  for  defendant  proper  where  no  lookout  on  second  section 
of  train;  York  v.  Bailroad,  84  Me.  123,  125.  24  Atl.  791.  792.  18  L. 
B.  A.  61,  62,  refusing  to  disturb  verdict  of  negligence  in  making 
flying  switch;  dissenting  opinion  in  Southern  Pac.  Co.  v.  Burke. 
60  Fed.  717,  28  U.  S.  App.  1,  arguendo. 
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DltttenlilMd  In  Smith  t.  lUine  Oent  R.  B.,  87  He.  Ml^  tt  AtL 
971,  holding  puty.  ■wring  can  iboold  haro  waited  hofov*  croailng 
track. 

▲ppaUata  conrt  wlU  not  rerlew  jnry't  finding  aa  to  contributory 
negiigenco  where  charge  wat  proper,  pw  476^ 

Approred  in  Orand  Tronic  Ry.  t.  Irea,  144  U.  8.  488,  86  L.  4M. 
13  8.  Ot  688.  and  Alaaka  Treadwell,  etc.  Mln.  Oo.  t.  Whelan,  64 
Fed.  466»  29  17.  8.  App.  t  both  following  rule;  New  Orleans,  etc. 
R.  R.  T.  Thomae,  60  Fed.  382,  23  U.  S.  App.  87,  f<^owlng  rule 
where  plaintiff  injured  while  riding  on  top  of  cars;  Atchison,  etc.. 
Ry.  T.  Conlon,  —  Kan.  App.  — ,  57  Pac.  1064,  In  case  of  an  action  for 
damages  for  killing  cows;  Western  Union  Ttel.  Oo.  t.  Thorn,  64 
Fed.  202,  28  U.  8.  App.  128,  applying  principle  where  broken  call 
wire  hanging  oyer  electric  wire  gave  shock;  Baitimore,  etc,  R.  R. 
T.  Orifflth,  160  U.  8.  610.  40  L.  277,  16  a  Ot  108,  upon  question  of 
contributory  negligence  of  person  crossing  track;  Atchison,  etc, 
R.  R.  T.  BTOhirg.  69  Fed.  863,  19  U.  S.  Ai^.  346,  holding  instruc- 
tion requiring  ordinary  care  of  traveller  and  high  degree  of  care 
of  railroed  erroneous;  dissenting  opinion  in  59  Fed.  864,  19  U.  8. 
App.  846,  holding  contra;  Kansas  City,  etc.,  R.  R.  r.  Kirksey.  60 
Fed.  1002,  22  U.  8.  App.  94,  holding  not  negligence  per  se  not  to 
send  out  track  Inspector  after  rain;  Northern  Pac.  R.  R.  r.  Austin, 
64  Fed.  218.  24  U.  8.  App.  886,  holding,  in  accident  at  railroad 
crossing,  question  of  contributory  negligence  for  jury;  Clark  t. 
Canadian  Pac.  Ry.,  69  Fed.  545.  upholding  instruction  that  plain- 
tiff  may  recover  unless  contributory  negligence  shown;  Illinois 
Cent  R.  R.  t.  Jones.  95  Fed.  874,  holding.  In  case  of  ten-year  old 
boy  injured  at  town  crossing,  negligence  for  jury;  Florida  OenL 
R.  R.  T.  Foxworth,  —  Fla.  — ,  25  So.  346,  upholding  instruction 
that  railroad  must  operate  trains  with  more  care  within  town 
limits  than  outside;  Chicago,  etc.  R.  R.  t.  8anders.  154  IlL  587,  89 
N.  B.  488,  arguendo. 

Bailroada.—  It  is  not  error  to  refuse  to  admit  evidence  of  plain- 
tiff's negligence  at  previous  times,  p.  476. 

Approved  In  Candelarla  v.  Atchison,  etc  Ry^  6  N.  Mex.  288,  27 
Pac  504,  excluding  testimony  that  when  railroad  constructed,  track 
creased  highway  where  no  crossing  provided;  Missouri,  etc  Ry. 
V.  Johnson,  92  Tex.  882,  48  S.  W.  569,  excluding  evidence  that  engi- 
neer frequently  slept  at  post  In  action  by  engineer. 

Bailroada.—  Question  of  speed  of  cars  making  flying  switch  held 
Immaterial  where  negligence  otherwise  shown,  p.  477. 

Approved  In  dissenting  opinion  in  Raker  v.  Kanaaa  OHy,  ate., 
Ry..  122  Mo.  568»  26  8.  W.  29,  majority  applying  prlndi^. 

Mlscellaneoua.— Coler  ▼•  Board*  ede.,  Oommia„  8  !!•  Hex.  181^ 
27  Pac.  681,  Incorrectly. 
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139  U.  8.  478-4S0»  S6  L.  218,  SNYDER  v.  FIEDLER. 

WitDMBes.— Wife  may  testify  for  husband's  admlnlstxmtDr 
against  administrator  of  another  as  to  transactions  with  Uttt^. 
p.  479. 

Witnesses.— Wife  resigning  as  administrator  of  hosband  may 
testify  for  administrator  de  bonis  non,  p.  480. 

Witnesses'  credibility  Is  question  for  jury,  p.  480. 

Witnesses.—  Under  |  858,  R.  S^  administrator  may  resign  for 
p«irpose  of  testifying,  p.  480. 

Approved  in  Briggs  r.  Spaulding,  141  U.  S.  153,  35  U  671,  U 
S.  Ot.  981,  admitting  evidence  of  former  director  In  salt  against 
bank  directors;  Witte  y.  Koeppen,  11  S.  Dak.  602,  74  Am,  St.  Rep. 
828,  79  N.  W.  832,  holding  under  Ck>mp.  Laws,  |  5260,  witness  ln< 
terested  In  result  not  disqualified. 

Distinguished  in  Oontinental  Nat  Bank  y.  Heilman,  81  Fed. 
10,  following  Indiana  R.  S.,  ||  500,  508,  excluding,  as  against  hein 
n  representatives,  testimony  of  agent  making  contract. 

189  U.  S.  481-503,  35  L.  250.  ELECTRIC  GAS-UGHTINQ  CO.  ▼. 
BOSTON  ELECTRIC  CO. 
Patents.— Where  two  patents  for  electric-light  patents  were  Is- 
■ned,  court  reviewed  state  of  art,  p.  488. 

Patents.—  Tirrell's  reissue  for  automatic  gas  lighter  Is  Invalid  as 
against  Crockett's  patent,  p.  488. 

Approved  In  Electric  Gas  Co.  v.  Tillotson,  139  U.  S.  604,  85  L. 
261,  11  S.  Ct.  594,  following  rule;  Freeman  v.  Asmus,  145  U.  S. 
239,  36  L.  690,  12  8.  Ct.  043,  holding  Asmus  blast-furnace  reissue 
No.  8,204  void;  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  292,  37  L.  454, 
13  S.  Ct.  611,  holding  Boyle  water-closet  reissue  No.  10.826,  void 
because  omitting  essential  element  of  original  patent. 

Distinguished  In  Hlllbom  v.  Hale,  etc.,  Mfg.  Co.,  69  Fed.  964,  28 
U.  S.  App.  525,  holding  Hale  folding-bed  patent  No.  409,606  valid 
and  infringed;  Clmlottl  Unhalrlng  Co.  v.  Bowsky,  95  Fed.  477, 
holding  Hedbovny  reissue  No.  11,079,  for  machine  for  removing 
hair  from  fur  skins,  void  for  want  of  Invention. 

Patents.— Unexplained  delay  of  nearly  nine  years  In  applying 
for  reissue  renders  It  void,  p.  501. 

Approved  in  TopIifT  v.  Topllff.  145  U.  8.  170,  86  U.  664,  12  a  Ct 
881,  refusing  to  review  decision  of  commissioner  upon  question  of 
inadvertence  and  holding  Topllff  carriage  spring  reissue  No.  7,017 
valid;  Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47  Fed.  737, 
applying  principle  and  holding  stock  reissue  No.  10,867  for  target 
trap  void;  Freeman  v.  Asmus,  145  U.  8.  241,  36  L.  691,  12  ft.  Ct 
943,  reviewing  cases  on  relssneu 
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13©     CJ.  S.  503-5W,  35  L.  261,  BDECTRIC  GAS-LIGHTING  CO.  ▼, 
TrLLOTSON. 
Adjvdged  In  conformity  with  Electric  Gas  Co.  t.  BostoD  Electric 
Co.,    q.  ▼.  supra. 

18d   XT.  &  601-607,  35  L.  264,  IN  RE  MANNING. 

0«n«titutional  law.—  Trial  by  de  facto  Judge  of  de  Jure  court  is 
doe  process  of  law,  p.  606. 

Approved  In  BaU  y.  United  States,  140  U.  8.  129,  35  L.  382,  II 
8.  Ot.  766,  Ex  parte  Ward,  173  U.  S.  456,  19  S.  Ot  460,  and  In  re 
Rtdl,  86  Wis.  646,  39  Am.  St  Rep.  918,  67  N.  W.  1105,  foUowing 
role;  Wright  t.  tJnited  States,  168  U.  S.  239.  39  L.  965,  15  S.  Ot  822, 
bolcUng  de  factb  deputy  marshal  entitled  to  protection  under  26 
fitat-  178;  People  t.  McClees,  20  Colo.  411,  38  Pac.  471,  26  L.  R.  A. 
^  lioldlng  issuance  of  Injunction  by  de  jure  officer  Talld.  See 
25  A.xn.  St  Rep.  687,  note. 

w  rr.  a  507-^530,  35  l.  238,  da  vis  v.  weibbold. 

•^PX^ellate  court  will  permit  party  defending  ruling  to  supply 
derioal  omission  where  error  general  In  terms,  p.  616. 

'^^i-zxes.—  After  act  of  1872  title  to  known  mineral  lands  could 
^  ^c^qulred  only  as  provided  by  statute,  p.  616. 

J^'JTiBS.— •  Town-site  laws   merely   prohibited  passing  of  title  to 
kno'^PTi  mines,  p.  5ia 

l^^^xxeral  discovered  after  issue  of  town-site  patent  Is  property  of 
I«tettte«J  p.  624. 

^E^X>roved    in    Bonner   v.   Melkle,   82  Fed.   701,   following  rule; 
I>ow-^T  T.  Richards,  161  U.  S.  663,  38  L.  807,  14  S.  Ct  464,  holding 
lanA    ^thought  to  be  worked  out  not  exempted  from  town-site  patent 
*'  ■'^'terwards  found  valuable  as  mineral  land;  Northern  Pac.  R. 
*•  ^*    Barden,  46  Fed.  600,  601,  602.  603,  605,  holding  railroad  lands 
not  excluded  unless  known  to  be  mineral  at  time  of  definite,  loca- 
tion   of  road;  Carter  v.  Thompson,  65  Fed.  330,  holding  patent  to 
town^glte  can  only  be  attacked  by  United  States  on  ground  that 
^^    was  known  to  be  mineral;  Migeon  v.  Montana  Cent.  Ry.,  77 
TM^  256,  44  U.  8.  App.  724.  holding  fact  that  prior  to  application 
^^  supposed  to  contain  valuable  vein  Insufficient  to  impair  pat- 
ent; dissenting  opinion  in  Barden  v.  Northern  Pac.  R.  R.,  164  U.  8. 
3M9.  S8  L.  1000, 14  S.  Ct  1046,  majority  holding  by  grant  to  Northern 
Pacific  Co.  all  mineral  lands  known  or  unknown  exempted. 

Wstinguished  In  Barden  v.  Northern  Pac.  R.  R.,  154  U.  S.  821» 
823,  88  L.  1000,  14  S.  Ct  1036.  holding  by  grant  to  Northern  PacHle 
Co.  all  mineral  lands,  whether  known  or  unknown,  exempted. 

Vines.— Claimant  who  has  taken  any  preliminary  steps  will  1^ 
I  protected  against  later  town-site  patent,  p.  626. 

Approved  In  Northern  Pac.  R.  R.  v.  Barden.  46  Fed.  606.  holding 
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railrolad  lands  not  excluded  unless  known  to  be  mineral  at  time 
ot  definite  location  of  road. 

Mines.—  Term  "  mineral,"  as  used  in  statutes,  does  not  refer  te 
metals  In  Insignificant  quantities,  p.  519. 

Approved  in  United  States  t.  Central  Pac.  R.  R.,  84  Fed.  220, 
cancelling  patent  to  lands  known  to  be  mineral  at  time  of  Issuance; 
United  States  v.  Central  Pac.  R.  R.,  93  Fed.  873,  holding  evidence 
of  prior  placer  mining  and  abandonment  as  worked  out  insufficient 
to  cancel  land  patent 

Klnes.—  Act  excluding  mineral  Ihnds  refers  only  to  lands  justify- 
ing expenditure  for  development,  p.  519. 

Approved  In  Montana  Cent  Ry.  v.  Migeon,  68  Fed.  816^  Smith 
V.  Hill.  89  Cal.  128,  26  Pac.  645,  and  McOormick  v.  Button,  97  Cat 
376,  377,  32  Pac.  445,  foUowlng  rule;  Northern  Pac.  R.  R.  v.  Walker, 
47  Fed.  684,  applying  principle  to  railroad  grant;  dissenting  opinion 
In  Harden  v.  Northern  Pac.  R.  R.,  154  U.  S.  341,  38  L.  1006,  14  S. 
Ct  1043,  majority  holding  by  gi^nt  to  Northern  Pacific  Co.  all 
mineral  lands,  known  or  unknown,  exempted. 

Distinguished  In  Brownfield  v.  Bier,  15  Mont  411,  415,  39  Pac 
463,  465,  holding  vein,  to  be  exempt  from  placer  patent  if  exist- 
ence Icnown  at  time  of  application  for  such  patent  must  justify 
exploitation  and  development;  dissenting  opinion  in  Northern  Pac. 
R.  R.  V.  Harden,  46  Fed.  616,  majority  holding  railroad  Bands  not 
excluded  unless  knovni  to  be  mineral  at  time  of  definite  locatiOL 
of  road;  dissenting  opinion  in  Shreve  v.  Copper  B^  MIn.  Co.,  11 
Mont  836,  387,  839,  »40,  343,  28  Pac.  820.  321,  322,  323,  majority 
holding  discovery  of  paying  lode  not  essential  to  valid  location  If 
Indications  sufficient  to  warrant  exploitation. 

Public  lands.— Officers  are  mere  government  agents  and  can 
only  insert  terms  of  conveyance  In  patent  p.  827. 

MlJieB.'  Land  officers  cannot  enlarge  or  diminish  rights  by  In- 
sertion of  terms  In  patent  p.  528. 

Approved  In  Garrard  v.  Silver  Peak  Mines,  82  Fed.  584,  atUck- 
ing  patent  collaterally  at  law  by  extrinsic  evidence  showing  want 
^f  authority  to  issue  patent;  Carson  City,  etc.,  Min.  Co.  v.  North 
sua  Mfn.  Co.,  83  Fed.  664,  48  U.  8.  App.  735,  holding  owner  of 
<M)nsolIdated  claim  patented  under  act  of  1866,  entitled  to  extra- 
lateral  rights  in  respect  to  vein  whose  apex  formed  within  bound- 
aries; Horsky  v.  Moran,  21  Mont.  363,  364,  63  Pac.  1070,  1071, 
holding  town-Bite  patent  to  person  In  trust  to  lands  covered  by 
prior  mining  location,  voidable  only  and  not  subject  to  collateral 
attlick;  New  Dunderberg  MIn.  Co.  ▼.  Old,  79  Fed.  602,  48  U.  0. 

A.pp.  208,  arguendo. 

Distinguished  in  dissenting  opinion  hi  Northern  Pac  R.  R.  v. 
Barden.  46  Fed.  «17,  «ia  majority  boMtng  railroad  grant  Imnd  not 
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excluded  unless  known  to  be  mineral  at  time  of  definite  locadoo 
of  road. 

Publle  lands.— Patent  Issued  with  due  authority  la  condualTe 
as  to  matters  of  fact  necessary  to  Issue,  p.  629. 

Approved  In  Hardin  t.  Jordan,  140  U.  S.  400,  36  L.  440,  U  S.  Ot 
818,  following  rule  In  land  bounded  by  lake;  Burfennluf  ▼.  Chi- 
cago, etc.,  Ry..  163  U.  8.  823.  41  L.  178,  16  6.  Ct  1019,  holding 
patent  conveys  no  title  to  land  In  city  limits;  Johnson  ▼.  Drew, 
171  U.  6.  100,  18  8.  Ct  802,  holding  party  cannot  defend  against 
valid  patent  on  ground  that  he  was  in  possession  at  time  of  Issu- 
ance; Northern  Pac.  R.  R.  v.  Barden,  46  Fed.  607,  608  (see  dis- 
senting opinion  in  46  Fed.  619),  holding  railroad  grant  lands  not 
excluded  unless  known  to  be  mineral  at  time  of  definite  location 
of  road;  United  Sttates  ▼.  Steenerson,  60  Fed.  500,  4  U.  6.  App. 
382,  denying  right  of  collateral  attack  of  cancellation  of  com- 
missioner for  fraud;  Northern  Pac.  R.  R.  v.  Wright,  61  Fed.  71, 
holding  not  necessary  that  land  commissioner  pass  on  mineral 
character  of  land  before  determined  whether  grant  attaches; 
Last  Chance  Min.  Co.  v.  Tyler  Mln.  Co.,  61  Fed.  667,  16  U.  8.  App. 
466,  allowing  testimony  aliunde  when  patent  sUent  as  to  date  of 
location  In  conflict  as  to  priority  of  right  to  vein;  New  Dunderberg 
Min.  Co.  V.  Old,  79  Fed.  604,  49  U.  8.  App.  210.  holding  mining 
daim  patent  conveys  title  to  every  vein  whose  apex  within  tKMmd- 
aries  and  not  subject  to  collateral  attack;  Garrard  v.  Silver  Peak 
Mines,  94  Fed.  990,  subjecting  patent  issued  for  known  mineral 
land  to  collateral  attack;  Chambers  v.  Jones,  17  Mont  162,  42  Pac. 
7.*^.  holding  granting  of  patent  to  mining  claim  conclusive  of  suffi- 
ciency of  location  notice.  See  62  Am.  St  Rep.  218,  and  62  Am.  St 
Rep.  220,  notes. 

180  U.    &    680-689,   36   L.   261.    UNION    BDOB-8BTTBR   00.    v. 


Patsntfl.— Court  will  examine  file  wrapper  and  contents  as  Indi- 
cating claims  set  f^rch,  p.  688. 

Patent  will  not  issue  for  mere  aggregation  of  old  elements  In 
new  relation,  p.  689. 

Approved  In  Mott  Iron  Works  v.  Standard  Mfg.  Co..  61  Fed.  86, 
and  Mott  Iron  Works  v.  Standard  Mfg.  Co.,  63  Fed.  823.  8  U.  S. 
App.  886,  applying  principle  to  Demarest  basin  overflow  patent 
No.  86aU7:  Vulcan  Iron  Works  v.  Smith.  62  Fed.  449,  16  U.  8. 
App.  677.  Smith  band-^aw  patent  Na  442,646.  being  combination 
oC  elements  In  previous  patent  la  no  invandoo;  Wdls  v.  OurtSa. 
06  Fed.  322.  81  U.  S.  App.  123.  Forbes  patent  Na  277.256  for  ratchet 
wrench  Invalid  as  disclosing  only  exercise  of  mechanical  aklU; 
Poos  Mfg.  Co.  V.  Springfield,  sin..  Thresher  Oo..  49  Fed.  tO, 
arguendo. 
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Miscellaneous.—  Cited  In  MacCoU  t.  Knowles  Loom  Wks.,  95  Fed. 
986,  as  to  significance  of  omission  of  claim  imtil  antlclpatftui  shown. 

189  V.  8.  640-648,  86  U  247,  BROWN  OHBMIOAL  CKX  V.  MBYBR. 
Trademarks.— Words  merely  descriptive  of  character  or  quality 
of  article  cannot  be  monopolized,  p.  542. 

Approved  In  Columbia  Mill  Oo.  v.  Alcorn,  160  U.  8.  468,  87  L. 
1146,  14  8.  Gt  152,  holding  exclusive  right  to  use  of  word  "  Colum- 
bia **  as  flour  trademark  founded  on  priority  of  appropriation;  Cali- 
fornia Fig  Syrup  Co.  v.  Steams,  73  Fed,  818,  43  U.  6.  App.  284,  88 
L.  R.  A.  58,  affirming  67  Fed.  1011,  1012,  following  rule  with  w<h^ 
*'  Syrup  of  Figs; "  Genesee  Salt  Co.  v.  Bumap,  78  F^  821,  48  U. 
8.  App.  248,  enjoining  use  of  word  **  Genesee "  In  salt  preparation 
when  mark  Imitates  prior  mark;  Centaur  Ca  v.  Heinsfurter,  84 
Fed.  968,  66  U.  S.  App.  14,  holding,  when  patent  expires,  trade- 
mark right  In  name  becomes  public  property;  Stuart  v.  Stewart 
Co.,  86  Fed.  T79,  holding  manufacture  by  Stewart  of  "Dr.  Stew- 
art's Tablets  "  not  Infringement  where  packages  dissimilar;  Coff- 
man  v.  Castner,  87  Fed.  463,  69  U.  S.  App.  45,  applying  principle 
to  use  of  word  "Pocahontas"  to  coal  of  valley  of  that  name; 
Schmidt  v.  Brieg,  100  Cal.  677,  35  Pac.  624,  22  L.  R.  A.  792,  boldli^ 
words  "Sarsaparilia  and  Iron"  cannot  be  appropriated  as  trade- 
mark; La  Republlque  Francalse  v.  Schulta,  67  Fed.  40,  arguendo. 

Trademarks.—  Words  "  Iron  Bitters  "  are  Indicative  of  character 
and  ingredients  and  cannot  be  monopolized  p.  6^. 

Approved  In  Harris  Drug  Co.  v.  Stuckey,  46  Fed.  626,  applying 
principle  to  words  "Cramp  Cure;"  California  Fig  Syrup  Co.  v. 
Steams,  78  Fed.  815,  43  U.  S.  App.  234,  33  L.  R.  A.  67,  following 
rule  with  words  "Syrup  of  Figs;"  Bennett  v.  M'Klnley,  86  Fed. 
606,  26  U.  8.  App.  496,  reviewing  trademark  cases. 

Distinguished  In  Fairbank  Co.  v.  Central  Lard  Co.,  64  Fed.  186, 
upholding  "Cottolene"  as  trademark  for  lard  substitute. 

Trademarks. —  Use  of  ordinary  surname  In  good  faith  cannot  be 
enjoined;  allter,  If  Intent  la  fraudulent,  p.  642. 

Approved  in  Singer  Mfg.  Co.'  v.  June  Mfg.  CO.,  163  U.  S.  188.  41 
U  126,  16  S.  Ct  1009,  holding,  upon  expiration  of  Singer  sewing- 
machine  patent,  anyone  may  use  word  "  Singer  "  If  no  fraud  prac- 
ticed; Meyer  v.  Bull  Vegetable,  etc.,  Co.,  58  Fed.  887,  18  U.  S.  App. 
372,  following  rule  with  "  Bull's  Cough  Syrup; "  Plllsbury  v.  FIDs- 
bory,  etc.,  Co.,  64  Fed.  846,  24  U.  S.  App.  895,  applying  principle 
to  flour  trademark;  Illinois  Watch-Case  Co.  v.  Blgin  Watch  Co., 
94  Fed.  669,  670,  denying  injunction  to  use  of  word  "Blgln"  as 
applied  to  watches  when  no  fraud  charged;  Schmidt  v.  Brieg,  100 
Cal.  680,  35  Pac.  626,  22  L.  R.  A.  796,  collecting  cases,  on  Injunction 
of  use  of  surname;  Spleker  v.  Lash,  102  CaL  46,  86  Pac  868,  an- 
joining  use  of  label  Indicating  medicine  prepared  by  party  who 
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hsd  sold  all  rlfbts  therein;  Elgin  Butter  O*.  t.  Creamery  Co..  150 
IlL  13e,  40  N.  B.  618.  denying  injunction  to  ose  oT  name  **  Elgin  *' 
respecting  bntter  manufactured  there:  Bagby,  sICi,  Oo.  ▼.  Rlrers, 
87  Md.  423.  67  Am.  St  Rep.  362.  40  Aa  178.  40  U  R.  A.  635.  hold- 
ing retiring  partner  selling  right  to  use  of  firm  name  may  enjoin 
corporation  to  whom  other  partner  assigns;  Bingham  Bchool  ▼. 
Gray,  122  N.  G.  707,  80  8.  B.  805,  41  L.  R.  A.  245,  upholding 
heir's  right  to  use  surname  where  good-will  of  school  sold  to  cor- 
poration; Fish  Bros.  Wagon  Co.  t.  Pish  Bros.,  etc.,  Go^  96  Fed. 
461,  and  Fish  Bros.  Wagon  Go.  t.  La  Belle,  etc..  Works.  82  Wis. 
565,  88  Am.  St  Rep.  80,  52  N.  W.  600,  16  L.  R.  A.  460.  holding, 
where  excluslre  right  to  use  name  as  trademark  not  sold,  founders 
may  use  name  In  new  business  If  no  fraud  practiced;  Columbia 
MIU  Go.  T.  Aldom,  100  U.  8.  468,  87  L.  1147.  14  8.  Ct  108,  arguendo. 
Distinguished  In  Kncedler  t.  Qlflenaer,  66  Fed.  890,  14  U.  0.  App. 
336.  20  L.  R.  A.  786.  upon  facts  where  no  fraud  shown. 

XonopoUas.—  Policy  of  law  is  to  discourage  monopolies  and  en- 
courage fair  competition,  p.  544. 

Approred  In  C.  F.  6immons  Med.  Co.  ▼.  IChnsileld  Drug  Co.,  86 
Tenn.  186,  23  8.  W.  179.  holding  name  **  Simmons  **  cannot  be  ap- 
propriated as  trademark  when  it  has  become  merdy  descriptlTe 
of  formula  and  used  extensively. 

Trademarks.—  **  Brown's  Iron  Bitters  **  cannot  be  mont>poliB6d  as 
against  another  person  of  same  name,  p.  544. 

Approred  In  Stuart  t.  Stewart  Co.,  91  Fed.  247,  68  U.  8.  App. 
568,  holding,  where  name  Indicates  to  public  articles  manufactured 
by  certain  concern,  use  of  name  In  connectfon  with  almilar  article 
without  Indication  of  distinction  Is  fraud:  California  Fig  fiyrup 
Co.  T.  Steama,  67  Fed.  1015,  arguendo. 

Tndsmarka.^  Letter  stating  that  writer  saw  no  conflict  in  names 
will  not  estop  him  from  claiming  Infringement;  letter  Is  merely 
erldence  of  boi^a  fldss,  p.  546. 

Approred  In  Dr.  8.  A.  Richmond  Nerrlne  Co.  t.  Richmond,  150 
U.  6.  802.  40  L.  i61.  16  6.  Ct.  84.  upholding  assignment  of  trade- 
mark bearing  name  and  portrait  of  person  registering  it;  The  Le 
Page  Co.  ▼.  Russia  Cement  Co.,  51  Fed.  948,  5  U.  8.  App.  112,  17 
L.  R.  A.  868.  applying  principle  where  letter  written  by  attorney 
said  use  d  name  did  not  cause  mqch  damage. 

Trademarics.^  Person  using  name  as  mark  may  assign  right  to 
one  of  another  name  as  part  of  good-will,  p.  547. 

Approred  In  Le  Page  Co.  t.  Russih  Cament  Ooc,  Si  Fed.  M8,  5 
U.  8.  App.  112,  17  L.  R.  A.  865,  366,  enjoining  tranaferror  of  good- 
will of  glue  boalness  from  using  name  of  transferror  In  connection 
with  glue;  dereland  Stone  Co.  ▼.  Wallace.  52  Fed.  436.  protecting 
tAdemark  used  by  different  members  of  pool  as  not  used  Indit 
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:;riminately;  Sarraziii  ▼.  Irby  Oigar,  etc.,  Oo.,  96  Fed.  026,  holding 
registered  tobacco  trademark,  only  feature  of  whlcb  Is  name  on 
brand,  not  personal  and  assignable. 

189  U.  &  548-649.  86  L.  266,  IN  RE  INOAI^IiS. 
Supreme  Crourt  T.lll  not  entertain  application  tor  writ  of  srror 

not  indorsed  by  Justice  thereof,  p.  649. 

Misceiraneous.—  Miscited  in  Wade  t.  Lawder,  165  U.  8.  628^  41 
L.  852.   17  B.  Ct  427. 

139  U.  S.  M9-550.  86  L.  266,  FOWLER  T.  HAMILI4. 

Appeal.—  Decree  dismissing  bill  is  final,  although  judgment  for 
costs  followed,  and  fixes  time  for  appeal,  p.  560. 

Approved  in  Tnttle  v.  Glaflin,  66  Fed.  8,  26  U.  8.  App.  678»  decree 
su.staining  exceptions  to  master's  report  and  giving  complainant 
leave  to  refer  back  to  master  is  final;  Prescott.  etc..  Ry.  t.  Atchi- 
son, etc.,  R.  R.,  84  Fed.  214.  51  U.  8.  App.  601.  dismissing  writ  of 
error  filed  more  than  six  months  after  bill  dismissed. 

139  U.  8.  551^60.  85  L.  270.  INI^AND,  BTC.,  COASTING  CO.  T. 
TOLSON. 
Damages.—  Contradictory  statements  by  one  seriously  injured  do 
not  necessarily  indicate  intent  to  deceive,  p.  553. 

NTegllgence.— Court  properly  charged  Jury  that  tearing  off  part 
of  solid  wharf  was  prima  facie  evidence  of  negligence,  p.  664. 

Approved  in  Texas,  etc..  Ry.  v.  Cox,  145  U.  8.  608.  86  L.  884.  12 
8.  Ot.  909.  applying  principle  where  dangerous  coupling  pin  used; 
Gleeson  v.  Virginia,  etc.,  R.  R..  140  U.  8.  443,  85  L.  463,  11  8.  Ct. 
862.  accident,  due  to  land-slide,  raises  presumption  of  negligence; 
The  WniDam  Branfoot  52  Fed.  394.  8  U.  8.  App.  129,  negligence 
if  stanchion  fall  because  of  defects  in  fastenings,  which  inspection 
disclosed:  Alabama,  etc..  Ry.  v.  Coggins.  88  Fed.  460.  60  U.  8.  App. 
149,  applying  principle  under  Georgia  code.  ||  2972.  8084;  dissent- 
ing opinion  in  Wall  v.  Helena  8treet  Ry.,  12  Mont.  64,  29  Pac.  728, 
arguendo. 

NTegligrence.— Court  may  charge  Jury  that  If  landing  without 
pilot  would  be  dangerous,  steamboat  company  wms  prima  fade 
negligent,  p.  666. 

Approved  in  Mitchell  t.  Marker.  62  Fed.  142.  22  U.  8.  App.  825. 
26  L.  R.  A  86.  and  n.,  carrier  of  passengers  by  elevator  must  exer- 
cise highest  degree  of  care. 

Hegligenoe.— Court  properly  charged  Jury  to  determine  whether 
It  was  per  se  negligence  to  place  foot  In  danger,  p.  557. 

Approved  In  Northern  Pac.  R.  R.  v.  Freeman,  83  Fed.  84.  48  U. 
8.  App.  761,  fact  that  witness  to  accident  did  not  see  plaintiff  stop 
and  look  before  crossing  track  not  conclusive  as  to  contributory 
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ii«tft^eiice;  Everett  v.  Railway.  9  Utah.  349.  34  Pac.  291.  permitting 
recovery  to  trespasser  injured  through  brakemlan's  negligence. 
w\ier^   latter  knew  of  plaintllTs  presence. 

^^BrHgence.— In  suit  by  wharfinger  for  injury,  burden  is  on  de- 
fenda^t  to  show  contributory  negligence,  p.  557. 

approved  in  Texas,  etc.,  Ry.  t.  Volk,  161  U.  8.  78,  38  L.  80,  14 

*'  ^^  240,  Berry  v.  Lake  Erie,  etc..  Ry.,  70  Fed.  194,  Toledo,  etc.. 

^  H.  T.  Chisholm,  83  Fed.  657,  49  U.  S.  App.  708,  and  Chesapeake, 

®^^-«    Ry.  V.  Steele,  84  Fed.  98.  64  D.  8.  App.  662.  following  role; 

^^ato  V.  Northern  Pac.  R.  R..  46  Fed.  563,  contributory  negligence 

^  for  Jury;  Northern  Pac.  R.  R.  v.  Lewis,  51  Fed.  666.  7  U.  S.  App. 

^^.    failure  of  plaintiff  to  clear  brush  from  open  drtiw  through 

^liich    fire  communicated   not  sufficient  contributory   negligence; 

^^^nadlan  Pac.  Ry.  v.  Clark,  74  Fed.  362,  38  U.  8.  App.  573,  con- 

tobtitory  negligence  may  be  proven,  though  not  expressly  pleaded; 

^I'ague  T.  Southern  Ry.,  92  Fed.  62.  63  U.  S.  App.  716,  presumption 

of   negligence  from  fact  of  injury  where  person  injured  used  due 

^^r«;  CJox  V.  Railroad.  123  N.  C.  613,  31  S.  B.  851,  following  rule; 

^emlH  T.  Railroad,  47  La.  Ann.  1076.  18  8o.  713,  negligence  to  go 

^Tom  one  car  to  another  while  train  In  motion. 

I^Istinguished  in  Griffin  v.  Overman  Wheel  Ck).,  61  Fed.  672,  21 
^-  8.  App.  151,  under  Massachusetts  acts  of  1887,  chap.  270,  Jury 
'^^uy  determine  question  of  contributory  negligence  from  all  facts. 

Negligence.— Contributory  negligence  will  not  prevent  recovery 
^^    defendant  could  have  easily  avoided  accident,  p.  558. 

Approved  in  Grand  Trunk  Ry.  v.  Ives,  144  U.  S.  429,  36  L.  493, 

^   8.  CL  687,  Cincinnati,  etc.,  Ry.  v.  Whitcomb,  66  Fed.  921,  31 

^«   8.  App.  374,  Texas,  etc.,  Ry,  v.  Nolan,  62  Fed.  556,  23  U.  8. 

-^tJp.  443,  Boston,  etc.,  R.   R.  v.   M'Duffy,  79  Fed.  942,  61  U.   8. 

"^XJp.  126.  Louisville,  etc.,  R.  R.  v.  Morlay,  86  Fed.  242,  Baltimore, 

^^'^^  R.  R.  T.  Hellenthal  88  Fed.  120,  60  U.  8.  App.  164,  Denver, 

^t^  Transit  Co.  v.  Dwyer,  20  Colo.  138,  36  Pac.  1108,  Denver,  etc., 

'^^^^^'ansfer  Co.  t.  Dwyer,  8  Colo.  App.  411,  33  Pac.  816,  McGuire  v 

^^iUoad,  46  La.  Ann.  1554,  16  So.  463,  Valin  v.  Milwaukee,  etc., 

^^.,  82  Wis.  16,  33  Am.  St  Rep.  27,  51  N.  W.  1089,  and  Little  v. 

^^iperior,  etc..  Transit  R.  R.,  88  Wis.  409,  60  N.  W.  707,  all  apply- 

*^«  principle;  Hall  v.  Railway,  13  Utah.  258,  57  Am.  St.  Rep.  784, 

^=*  Pac.  1049,  applying  principle  to  injury  while  crossing  street-car 

"*^*^ck;  Newport  News,  etc.,  Co.  v.  Howe,  52  Fed.  869,  6  U.  8.  App. 

^72,  company   not   liable   If   engineer   runs   over   brakeman    sent 

ahead* to  signal  and  falling  asleep  on  track;  Reed  v.  Pennsylvania 

B,.  R^  66  Fed.  185,  and  Pennsylvania  R.  R.  v.  Reed,  60  Fed.  697, 

20  U.  8.  App.  400,  not  contributory  negligence  If  person  boards 

^in  in  motion  and  is  pushed  off  by.  brakeman;  Louisville,  etc., 

^y.  ?.  Best  Tennessee,  etc.,  Ry.,  60  Fed.  997,  22  U.  8.  App.  102, 

i*©t  per  se  contributory   negligence  to  stop  train  at  crossing  ac- 

w>rdlng  to  arrangement,  where  collision  due  to  defective  brakes; 
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Posten  V.  Denver  Tramway  Go^  11  Oolo.  App.  102,  68  Pac.  SOS, 
error  to  non-suit  where  plaintiff  attempting  to  alight  from  morlng 
car  seized  by  conductor  causing  him  to  fall;  Summit  Ooal  Co.  y. 
Shaw,  16  Ind.  App.  16,  44  N.  E.  678,  limited  to  case  where  mas- 
ter*!  negligence  committed  after  knowledge  of  servant's  danger; 
Pool  Y.  Southern  Pac.  Ck>.,  20  Utah,  221,  68  Pac.  329,  company  liable 
for  Injuries  to  car-repairer  due  to  bumping  of  engine  under  dl- 
recdoQ  of  switch  foreman;  Mark  y.  Petersburg  R.  R.,  88  Va.  10, 
densrlng  recoveiy  where  woman  started  across  track  just  before 
train  backed;  dissenting  opinions  in  Krenzer  t.  Pittsburgh,  etc,  Rj^ 
161  Ind.  608,  62  N.  EL  226,  majority  following  rule;  SulllYan  t.  Mis- 
souri Pac.  Ry.,  117  Mo.  282,  23  8.  W.  167,  majority  holding  er- 
roneous instructioo  that  If  defendant's  Inability  to  avoid  Injury 
due  to  running  at  illegal  speed,  decedent's  negligence  no  excuse; 
Fisher  ▼.  West  Virginia,  etc^  B.  B^  42  W.  Va.  100,  24  8.  B.  676, 
88  L.  R.  A.  76,  majority  holding  drunken  man  voluntarily  riding 
on  platform,  cimtrary  to  request  of  conductor,  cannot  recover; 
Magoon  v.  Boston,  etc.,  R.  R.,  67  Vt  190,  81  AtL  100,  revlewlnf 
cases  on  negligence. 

Distinguished  In  M'Peck  v.  Oentral  etc.,  R.  R.,  70  Fed.  696,  60 
U.  8.  App.  8S  master  not  liable  for  injury  to  servant  by  negligence 
of  other  when  he  had  no  knowledge;  Nein  v.  La  Oosse  City  Ry.. 
92  Fed.  88,  denying  liability  of  railway  where  bicyclist  crossed 
safely  and  rode  along  track;  Thompson  v.  CRilcago,  etc.,  Ry.,  64 
BClnn.  161,  66  N.  W.  266,  Instruction  excusing  plaintiff  from  own 
negligence  erroneous;  Mobile,  etc.,  R.  R.  v.  Wilson,  76  Fed.  120,  46 
U.  S.  App.  214,  adding  to  principle  that  question  of  negligence  to 
be  determined  **  in  view  of  all  facts  and  circumstances  of  case,*  Is 
error. 

TrlaL— Party  cannot  object  to  charge  given  substantially  as  re^ 
quested,  p.  669. 

Witnesses.— Whether  witness  Is  qualified  to  express  opinion  Is 
preliminary  question  for  Judge,  p.  669. 

Approved  in  Ohateaugay  Iron  Oow  v.  Blake,  144  U.  S.  484,  86  L. 
618,  12  S.  Ot  782,  applying  principle  where  perscm  asked  as  to 
capacity  of  mill;  Washington,  etc.,  R.  R.  v.  Harmon,  147  V,  8. 
688,  87  L.  289,  18  S.  Gt  661,  passenger  Injured  because  car  started 
before  alighting  from  platform;  Union  Pac.  Ry.  v.  Novak,  61  Fed. 
680,  16  U.  S.  App.  400,  Miglneer,  formerly  a  conductor,  competent 
as  expert  to  prov«  whether  one  brakeman  suflBclent. 

Veifllgenoe.— Jury  determines  whether  place  where  plaintiff 
stood  on  wharf  was  reasonably  safe,  p.  660. 

Bvidence.—  Matters  within  common  knowledge  and  observatioD 
are  not  subjects  for  expert  testimony,  p.  660. 

Approved  In  Louisville,  etc,  R.  R.  v.  Mllllken,  —  Ky.  — v  61  A.  W» 
706,  error  to  receive  testimony  that  not  careless  for  brakeman  to 
sit  on  top  of  car  with  feet  projecting. 
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189  tr.  8.  MKMm,  88  L.  268.  8ELMA,  ETC.,  R.  B.  CO.  ▼.  UNITED 
STATES. 
Statnt*.^  OiM    object  of    prortoo  to  to  rMtrtln    geooimltty.  of 
entctlnf  danoo,  pw  068. 

Poot-offleo.—  Burden  to  on  claimant,  nnder  mall  contract  to  show 
that  Confederate  Statea  bad  not  paid  ctolm,  p.  668. 

Bvldeneo.— Where  proof  of  fact  to  peculiarly  within  plalntlfTa 
knowledge  he  haa  burden  of  proof,  p.  668. 

▲pproTed  In  HitcheU  r.  Railroad.  124  N.  C.  242,  82  8.  B.  672,  44 
Ia  B.  A.  617,  holding  shipper  of  Ure-stock  haa  not  burden  of  pfOT- 
fng  loaa  due  to  carrler'a  nefllgence. 

188  U.  &  66^-600,  36  L.  278,  INTEB8TATB  LAND  00.  T.  MAX* 
WEC^L  I4AKD  GRANT  00. 

Pleading.— Demurrer  admits  facta  well  pleaded,  but  not  000- 
duslona  of  Uw,  p.  677. 

Approred  In  Chicot  County  t.  Sherwood,  148  U.  B.  686.  87  L. 
649.  18  8.  Ct  698,  applying  principle  to  demurrer  to  answer;  tJnlted 
Statea  t.  Trans-Missouri,  etc.,  Assn.,  68  Fed.  78,  10  U.  8.  App.  86, 
24  L.  R.  A.  87,  construing  freight-rate  contract  where  suit  heard 
en  blD  and  answer;  Newberry  Land  Oo.  t.  Newberry,  06  Va.  123» 
27  S.  B.  001,  following  rule;  Norman  t.  Kentucky  Board  of  Mana- 
gers, 08  Ky.  647,  20  8.  W.  008,  18  L.  R.  A.  668.  where  facta  con- 
nected with  passage  of  bUl  set  out  demurrer  admlta  them  aa 
true;  Lockhead  t.  Berkeley  Springs,  etc  COm  40  W.  Ya.  609.  21 
8.  B.  1088,  holding  on  demurrer  to  bin,  with  exhibits,  coorto  may 
look  to  exhlMta  themaelrea  md  to  their  legal  effect 

PubUe  landa.— MarweU  grant  to  only  defeaalble  by  abawtag 
prerious  grant  to  another  person,  p.  680. 

Approved  In  Russell  t.  Maxwell  Land,  etc,  Ob.,  188  IT.  8.  266» 
39  L.  on,  16  St  Ct  828,  following  rule;  Preteca  t.  MaxweQ  Land, 
etc.,  Cow  60  Fed.  676.  4  XT.  8.  App.  826^  arguendo. 

Deed.— An  parta  of  deed  must  be  conalderod  la  eooatroteg  tt 
p.  68L 

Deoda.— Fact  that  word  ''grant*'  to  wad  te  ganacal  asMO  la 
not  coodnalTO  of  Intentloii,  p.  68L 

PobUe  laada.—  Pmpreaarto    grant  earilad  ••  tltlo  vntll   anIaBy 

eatabltohed,  p.  681. 

Treaty  of  ceaslon  cannot  affect  prlrate  ptttpwtJ  rlghta,  p.  888. 

Mlacellaneoua.—  Preteca  t.  Maxw^  Land,  etc.  Oo,,  80  Vad.  fli^ 
4  r.  8.  App.  826,  without  particular  application. 

189  U.  B  601-600.  86  Lw  278.  BHEI/TON  t.  PLATT. 
Injvnctlon  against  Illegal  tax  allowable  only,  hi  apodal 

ii  g.,  to  avoid  doud  00  title,  p.  604. 

Approved  In  Gregg  ▼.  Sanford,  66  Fed.  167,  28  U.  Il  App.  S18L 
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Injunction  will  not  issue  against  collecting  tax  on  ^xpteBB  com- 
pany not  alleging  Irreparable  injury,  p.  597. 

Taxation  will  not  be  restrained  by  equity,  where  there  ia  ade- 
quate legal  remedy  provided  by  statute,  p.  607. 

Approved  in  Hoey  t.  Ck)leman,  46  Fed.  223,  following  rule;  Rob- 
inson T.  Wilmington,  66  Fed.  868,  26  U.  S.  App.  144,  refusing  in* 
Junction  against  collection  of  taxes  irregularly  assessed  where 
statute  provided  remedy;  Nashville,  etc.,  Ry.  v.  M'Connell,  82  Fed. 
71,  enjoining  ticket  scalpers  upon  ground  of  avoiding  multiplicity 
of  suits;  Taylor  v.  Louisville,  etc,  Ry.,  88  Fed.  867,  868,  60  U.  a 
App.  183,  184,  refusing  to  enjoin  collection  of  tax  under  act  of 
Tennessee,  April  6,  1807;  Bank  of  Kentucky  v.  Stone,  88  Fed.  390, 
refusing  injunction  for  collection  of  taxes  solely  because  illegal 
and  void;  Wason  v.  Major,  10  Colo.  App.  184,  60  Pac.  742,  refus- 
ing injunction  to  restrain  collection  of  tax  where  Irreparable  in- 
Jury  not  alleged;  Powder  River  Cattle  Co.  v.  Board  of  Commrs.,  8 
Wyo.  606,  612,  29  Pac.  364,  367,  under  Wyoming  R.  S.,  I  3055,  suit 
to  recover  illegal  county  tax  must  be  brought  against  collector  and 
not  county;  dissenting  opinion  in  Pollock  v.  Farmers,  etc.,  Co.,  167 
U.  8.  611,  89  L.  830,  15  S.  CL  701,  majority  allowing  injunction; 
Verdln  v.  8t  Louis,  131  Mo.  107,  33  S.  W.  499,  majority  enjoining 
collection  of  tax. 

Distinguished  in  Meyers  v.  Shields.  61  Fed.  716,  enjoining  col- 
lection of  illegal  tax  under  Ohio  R.  S.,  I  6847. 

Taxation.— Equity  will  not  restrain  taxation  except  In  exercise 
of  Its  settled  Jurisdiction,  p.  597. 

Approred  hi  Arkansas  Building  Assn.  v.  Madden,  176  U.  S.  272, 
20  S.  Ot  120,  applying  {Minciple  under  Texas  statute;  Pittsburgh, 
etc.,  Ry.  V.  Board  of  Pub.  Works.  172  U.  S.  37,  19  8.  CL  92,  re- 
fusing to  restrain  collection  of  tax  on  bridge  under  West  Virginia 
code  of  1891,  chap.  29,  I  67;  San  ford  v.  Poe,  69  Fed.  548,  37  U.  S. 
App.  878»  restraining  certification  by  board  of  appraisers  to  nu- 
merous county  auditors  to  avoid  multiplicity  of  suits;  Preston  v. 
Klnley,  72  Fed.  864,  refusing  to  restrain  occupation  tax  under 
Texas  statute  taxing  sellers  of  Kansas  City  Sun;  Brown  v. 
French,  80  Fed.  169,  enjoining  sale  of  property  to  enforce  payment 
of  Ulegal  taxes  under  law  making  sale  cloud  on  title;  Scottish 
Union,  ete^  Ins.  Co.  v.  Herrlott  109  Iowa,  611,  77  Am.  St  Rep.  — . 
80  N.  W.  667,  permitting  recovery  of  taxes  from  office  collected 
under  Illegal  statute,  though  credited  to  State;  In  re  Tyler,  1^  U. 
S.  188,  87  U  697,  13  S.  Ct  792,  and  Orether  v.  Wright,  76  Fed«  746, 
43  U.  8.  App.  770,  arguendo. 

Injunction  will  not  issue  to  restrain  trespass  In  coUecttng  tax 
unless  Irreparable  injury  Is  alleged,  p.  600. 

Approved  In  Allen  v.  Pullman  Palace-Car  Co.,  189  U.  8.  661,  662, 
35  L.  304,  11  8.  Ct  683.  applying  principle;  Pacific  E^xpress  Co.  v. 
Seibert  142  U.  8.  848,  35  L.  1068,  12  8.  Ct  268,  applying  princlpls 
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under  Missouri  statute;  Pittsburgh,  etc^  By.  t.  Board  of  Pub. 
Works.  172  U.  8.  40,  19  8.  Ct.  94,  refusing  to  restrain  collection  of 
tax  on  bridge  under  West  Virginia  code  of  1891,  chap.  29.  |  67; 
Western  Union  Tfel.  Co.  r.  Poe.  61  Fed.  453.  enjoining  State  officer 
from  certifying  assessment  to  different  counties;  Southern  By.  t. 
City  of  AsbeTlIle,  69  Fed.  360.  restraining  leTy  of  Illegal  tax  where 
tax  made  lien  on  real  estate. 

139   U.    a    601-608,   85   L.    294,    WE8TBBN    BUBCrTRIO   GO.    r. 
LARUB. 
Patantfl.— Bight  to  patent  is  not  measured  by  mere  Importance 
ef  Inrentlon,  p.  606. 

ApproTed  Id  Potts  t.  Creager,  155  U.  8.  607.  89  U  279.  IS  6^  Ot 
198,  illustrating  what  appllcatlcm  of  old  devices  to  new  uses  is  tn- 
Tentlon;  Dederick  t.  Oardner,  50  Fed.  98,  Dederick  baling  press 
patents  Nos.  145,029  and  841,559.  being  In  general  use.  ralid; 
Carter  ▼.  Wollschlseger,  53  Fed.  576.  enjoining  Infringement  of 
Frink  memorandum  slip,  patent  No.  288.048;  American  Gable  By. 
▼.  New  York,  56  Fed.  151,  MUler  cable  railway  piftent  No.  271,727 
producing  new  and  us^ul  result  la  ralld;  Beach  t.  American  Box- 
Machine  Co.,  63  Fed.  602,  Beach  reissue.  No.  11,167,  for  machine 
for  attaching  stays  to  boxes,  Tslid;  Heath  Qyde  Go.  ▼.  Hay,  67 
Fed.  251«  Johnson  bicycle  pump  patent  No.  507,224  accomplishes  bet- 
ter results  than  previous  pumps  and  valid;  Bray  v.  United  States, 
etc..  Twine  Co.,  70  Fed.  1007,  Bray  anglers*  fly-hook  patent  No. 
333.384.  valid;  Consolidated  Fastener  Co.  v.  Columbian  Fastener 
Oo.,  79  Fed.  800,  upholding  Raymond  button  patent  No.  406.179; 
Mast  Poos,  etc.,  Co.  v.  Dempster  Mill  Mfg.  Co..  82  Fed.  884,  49 
XT.  8.  App.  520;  substitution  of  Internal  toothed  spur  wheel  for  ex- 
ternal toothed  spur-gear  In  windmills  Is  invention;  Diamond  State 
Iron  Go.  v.  Goldle,  84  Fed.  976,  66  T7.  8.  App.  95,  Q<rfdle's  railroad 
spike  patent  No.  394,118,  not  anticipated  by  horse-nail  patent; 
Bteams  v.  Bussell,  85  Fed.  228,  54  U.  8.  App.  615.  arguendo. 

Distinguished  in  Schrelber  v.  Grimm,  72  Fed.  674«  48  U.  8.  App. 
10,  use  of  ball-and-socket  joint  between  saddle  and  seat  of  cask 
not  Invention;  Palmer  v.  Brown  Mfg.  Co.,  84  Fed.  457.  patent  In- 
volving merely  application  of  prior  invention  to  act  for  which 
peculiarly  adapted,  void;  Steams  v.  Bussell.  80  Fed.  229,  54  U.  8. 
App.  616.  Bussell  plll-dlpplng  patent  No.  389.48B  void  In  view  of 
prior  art;  Stover  Mfg.  Co.  v.  Mast  Fooe.  etc.  Co.,  89  Fed.  840, 
60  U.  8.  App.  886,  substitution  of  Internal  for  external  toothed 
spur-wheel  on  windmill  not  Invention. 

Patents.—  Mere  adaptation  of  old  device  to  similar  sphere  of  ac- 
tion, producing  no  new  result.  Is  not  invention,  p.  606. 

Avprored  In  Watson  v.  Stevens.  51  Fed.  709.  0  U.  8.  App.  lOl, 
WatsoD  shank-stUfener  patent  No.  867,484  not  anticipated;  Stabler 
nr%  etCt  Oo.  V.  Adrian,  59  Fed.  136»  16  U.  a  App.  409|»  •«»^*»g 

Y<n.  XI-70 
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52  Fed.  736,  chemical  fire-extinguisher  patent  No.  147,442  antici- 
pated; Safeguard  Account  Co.  v.  Wellington,  86  Fed.  148,  upholding 
Home  blank-book  patent  No.  393,506;  Slmonds  Rolling-Mach.  C6. 
V.  Hathom  Mfg.  Co.,  90  Fed.  209,  upholding  Slmonds'  rolled-metal 
forgings  patent  No.  419,292;  Schrelber  y.  Grimm,  72  Fed.  675,  43 
U.  S.  App.  10,  Schrelber  cask-support  patent  No.  896,372,  rold; 
Forgle  V.  Duff  Mfg.  Co^  81  Fed.  866,  56  U.  S.  App.  39,  afBrmlng  78 
Fed.  627,  conversion  of  plate-yielding  to  tripping  by  receding  lug 
into  plate  having  yielding  lugs,  not  Invention;  Foo8  Mfg.  Oo.  v. 
Springfield,  etc..  Thresher  Co.,  49  Fed.  643,  6  U.  S.  App.  14,  Beece 
Button-Hole,  etc.,  Co.  v.  Globe,  etc.,  Co.,  «1  Fed.  964,  21  U.  S. 
App.  244.  and  M'Kay-Oopeland,  etc.,  Co.  t.  Oopeland,  etc^  Oo.,  77 
Fed.  311,  arguendo. 

Patentee  using  torsional  spring  in  telegraph  key  is  entitled  to 
injunction  against  use  in  sounder,  p.  606. 

Approved  in  Duff  Mfg.  Oo.  v.  Forgle,  57  Fed.  762,  Barrett  lifting- 
jack  patents  NO0.  465,993,  and  465,994,  infringed;  Reece  ButtXMi- 
Hole,  etc.,  Co.  v.  Globe,  etc.,  Co.,  61  Fed.  967,  21  U.  8.  App.  244, 
Reece  button-hole  machine  patent  No.  240,546  valid;  Mast,  etc.,  Oo. 
V.  Iowa  Windmill,  etc.,  Oo.,  68  Fed.  219,  Bean  pump  reissue  No. 
8.631  void  as  being  broader  than  original. 

Distinguished  in  Duff  Mfg.  Co.  v.  Forgle,  67  Fed.  76D,  Barrett 
lifting-Jack  patent  No.  812,316  not  infringed. 

Patents.— Defendant  agreeing  that  only  question  of  infringe- 
ment be  considered  cannot  allege  non-utility,  p.  608. 

Approved  in  Dubois  v.  Kirk,  158  U.  S.  64,  39  L.  896,  16  8.  Ot  781, 
where  defendant  constantly  used  similar  device  he  cannot  plead 
want  of  utility. 

139  U.  S.  608-611.  86  L.  297,  SEHmBRGBR  v.  FARWELL. 

Castoma.—  Goods  composed  of  4  per  cent,  cotton  and  96  per  cent, 
wool  are  dutiable  as  goods  partly  of  wool,  p.  611. 

Approved  in  Magone  v.  Luckemeyer,  139  U.  S.  612,  36  Ia  299,  11 
S.  Ct.  651,  following  rule;  In  re  Blumenthal,  61  Fed.  78,  classifying 
pearl  disks  without  holes  as  manufactures  of  pearl  and  not  but- 
tons; In  re  Smith,  60  Fed.  601,  classifying  concentrated  cherry 
Juice  as  cherry  Juice  and  not  as  alcoholic  compound;  United  States 
V.  Irwin,  78  Fed.  801,  45  U.  S.  App.  746.  classifying  gun-barrels  and 
gunstocks  shipped  to  same  person  as  shotguns. 

Distinguished  in  Patton  v.  United  States,  169  U.  8.  608,  40  Lw 
236,  16  S.  Ot  92.  classifying  certain  wool-tops  as  wool  and  not  as 
wool  waste  under  22  Stat.  488. 

139  U.  8.  612-616,  86  Ia  298,  MAGONE  v.  I/UOKSMSTim. 

Customs.— Seeberger  v.  Farwell,  supra,  affirmed  and  applied  to 
goods  in  which  cotton  varied  from  2  per  cent,  to  4  per  cent.  p.  614. 

Approved  in  In  re  Smith,  60  Fed.  001,  classifying  concentrated 
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cherry  Jnlco  as  cherrj  Juice  and  not  as  alcoholic  compoond:  United 
States  ▼.  Irwin,  78  Fed.  801.  45  U.  8.  App.  746,  classifying  gnn- 
barrels  and  gnnstocks  shipped  to  same  person  as  shotgnns:  dl»> 
sentlng  opinion  in  8eeberger  ▼.  Parwell,  138  U.  8.  611,  85  L.  206^ 
U  6.  Ct  651«  majority  followlnf  mis. 

Customs*— It  wss  proper  for  court  to  axdods  qosstloo  as  Is 
whether  snch  goods  sold  as  all  wool  goods,  p.  614. 

139  U.  8.  616-621,  85  U  8te.  WILSON  ▼.  BTERBTT. 

TrtaL— Party  cannot  complain  of  InstmeUon  whleli  esold  ast 
hars  prajndlced  hlm,  p.  818. 

▲ppsaL—Wrlt  of  error  Is  not  proper  to  rerlew  jury's  ttodtngs 
or  order  oyemillng  motion  for  new  trial,  p.  62L 

Approred  In  .fitna  L.  Ina.  Co.  y.  Ward,  140  U.  8.  81«  85  L.  877, 

11  &  Ot  725,  Moore  ▼.  United  SUtes,  160  U.  8.  62»  87  L.  988,  14 
&  Ot  28.  and  Northern  Pac  R.  R.  ▼.  Charlesa,  61  Fed.  578,  T  U.  8. 
App.  860,  aU  following  mla. 

8uprMus  Court  will  affirm,  awarding  10  per  cant,  damagas  ttt 
delay,  whsrs  appeal  Is  fdTolons,  p.  62L 

139  U.  8.  621-624,  85  L.  28a  NATAL  ▼.  LOUISIANA. 

Xuldpalitiss  hsTO  fnU  power  to  regulate  establlshmsat  af 
marketa,  p.  624. 

Approred  In  ficfamelts  ▼.  Btata,  8  Ohio  O.  CL  87,  upboldlag  88 
Ohio  Laws,  567,  prohibiting  sale  of  liquor  In  brotbtfa.  8ee  28  Am. 
8t.  Rep.  581,  and  25  Am.  8t  Rep.  887,  notaa. 

Xulcipal  oorporations.— Breach  of  market  regulatioaa  Is  patty 
sitaisa,  triable  wfthout  Jmiy,  p.  624. 

Approred  In  8tate  t.  Fisher,  60  La.  Ann.  47,  28  80.  88,  npholdlaf 
charter  provlaloo  authorising  mayor  to  commit  person  not  pay- 
ing fine. 

PlsOngulshed  In  Miller  ▼.  Commonwealth,  88  Va.  621,  ogsnas  ef 
keeping  of  bawdy-house,  being  public  nuisance,  not  triable  wtt^ 
out  jury. 

1S9  U.  8.  624-628,  85  L.  288»  MAflON  ▼.  R0BBBT80N. 

Customs.— Blehromste  ct  soda  Is  dutiable  onder  act  mi  Mmnk 
8,  1888,  as  chemical  compound,  p.  627. 

ApproTsd  In  RoMsler.  etc..  Chemical  Ca  ▼.  United  Btatea,  84  Fed. 
828.  shic  dust  used  in  dyeing,  entitled  to  free  entry  under  para- 
graph 886  ot  tariff  act  of  1894. 

Customs.—  Designation  **  all  chemical  compounds  snd  salt  **  dose 
not  apply  alone  to  compounds  then  known,  p.  627. 

Appffored  In  Liebenroth  t.  Robertson,  144  U.  &  40,  88  L.  8881 

12  8.  Ct  606,  photographic  albums  dutiable  as  manufacturea  of 
paper  not  spedflcslly  enumerated:  Rnnsnian  ▼.  Hedden.  145  U.  8. 
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568,  36  L.  820,  12  S.  Ot  927»  plain  glazed  tiles  dutiable  as  other 
earthen- ware  not  specifically  enumerated;  Junge  v.  Hedden,  146 
IT.  8.  238,  36  L.  956,  13  S.  Ct  89,  dental  rubber  dutiable  as  article 
composed  of  India  rubber  not  specially  enumerated;  Magone  v. 
Heller,  150  U.  S.  73,  37  L.  1002,  14  S.  Ct  19,  sulphate  of  potash, 
used  for  fertilizing,  entitled  to  free  entry  and  not  dutiable  as 
chemical  compound;  Lutz  y.  Magone,  153  17.  S.  106,  38  U  663,  14 
S.  Ot  779,  saccharine  dutiable  as  chemical  compound  and  not  as 
acid;  WoltT  ▼.  United  States.  71  Fed.  292,  298,  35  U.  8.  App.  832. 
article  Is  **  enumerated  **  under  tarlif  laws  when  It  may  be  fairly 
included  within  some  generic  clause;  In  re  Wise,  98  Fed.  445, 
Chinese  shoes  dutiable  under  paragraph  466  of  tarlif  act  of  1890^ 
as  "  shoes  made  of  leather." 

189  U.  &  62&-641,  86  U  814,  BOCK  ▼.  FERKINa 

Circuit  Oourt  has  Jurisdiction  of  cause  Involrlng  question  of 
marshal's  power  under  Federal  process,  p.  630. 

Approved  In  Hurst  t.  Cobb,  61  Fed.  2,  applying  principle;  Mc- 
Nulta  T.  Loohrldge,  141  U.  S.  331,  35  L.  799,  12  S.  Ot  13,  rerlew- 
ing  adrerse  State  court  judgment  against  Federal  court  recelrer 
sued  without  leare;  Texas,  etc..  By.  t.  Cox,  146  U.  8.  608, 86  L.  832, 12 
S.  Ct  908;  sustaining  Circuit  Court  Jurisdiction  oyer  action  against 
Federal  court  receiver  instituted  without  leave;  Stanley  v. 
Schwalby.  162  U.  8.  279.  40  L.  968,  16  8.  Ct  764,  aUowlng  writ  of 
error  to  State  court  where  Judgment  aflfects  title  of  United  States 
to  land;  8onnenthell  v.  Moerlein  Brewing  Co.,  172  XT.  8.  405,  19 
S.  Ct  284,  Joinder  of  other  person  with  marshal  does  not  affect 
Jurisdiction;  Grant  v.  Spokane  Nat.  Bank,  47  Fed.  673,  sustaining 
Jurisdiction  over  suit  to  control  application  of  funds  In  hands  of 
national  bank  receiver;  Sinclair  v.  Pierce,  50  Fed.  852,  questions 
of  fact  arising  on  petition  for  removal  are  for  Federal  court  alone; 
Walker  v.  Windsor  Nat  Bank,  56  Fed.  80,  5  U.  S.  App.  423.  sus- 
taining Federal  Jurisdiction  over  suit  on  official  bond  of  national 
bank  cashier;  Wood  v.  Drake,  70  Fed.  882,  883,  action  for  damages 
for  false  imprisonment  based  on  official  acts  of  United  States 
marshal  removable;  Jewett  v.  Whltcomb,  69  Fed.  417,  Bartley  v. 
(layden,  74  Fed.  914,  Gableman  v.  Peoria,  etc.,  Ry.,  82  Fed.  791, 
and  Hardwlck  v.  Kean,  95  Ky.  566,  26  €.  W.  589,  action  against 
corporation  receiver  appointed  by  Federal  court  Is  removable; 
Howard  v.  Stewart  34  Neb.  770,  62  N.  W.  716.  action  against 
United  States  marshal  for  wrongful  levy  is  removable  to  Federal 
courts;  dissenting  opinion  In  Tennessee  v.  Union,  etc.  Bank,  152 
U.  8.  468,  38  L.  517,  14  8.  Ot  669,  majority  denying  Jurisdiction  of 
Circuit  Court  where  Federal  question  not  Inserted  In  bill;  Arkansas 
V.  Kansas,  etc.  Coal  Co.,  96  Fed.  856,  arguendo. 

Distinguished  in  Tennessee  v.  Union,  etc..  Bank,  162  U.  S.  460, 
38  L.  614,  14  8.  Ct.  656,  denying  Jurisdiction  of  Circuit  Court  where 
Federal  question  does  not  appear  in  bill;  City  of  Lincoln  v.  Lincoln 
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St.  Ry.,  77  Fed.  flB8,  salt  to  collect  paving  tax  not  removable 
merely  because  defendant's  property  in  possession  of  Federal  court 
In  other  suit 

United  States  marshal's  power  within  district  Is  analogons  to 
that  of  Bheritr,  p.  630. 

Assignment  for  creditors  Is  limited  strictly  to  property  specified 
in  schedule,  p.  634. 

Approved  in  Burchinell  ▼.  Mosconi,  4  Colo.  App.  404,  36  Pac.  306, 
assignment  of  *'one  lot  of  shoes,  consisting  of  miscellaneous  lot 
usually  kept  In  store,'*  void  lor  want  of  proper  description;  Qraham 
Paper  Co.  ▼.  Sanderson,  8  Oo)o.  App.  429,  47  Pac.  906,  assignment 
conveying  all  property,  referring  to  schedule  and  specifying  all 
property  as  conveyed,  whether  mentioned  In  schedule  or  not,  is 
YtiUd;  fiwofford  v.  Mills,  66  Fed.  660,  arguendo. 

AjMdgnmeat  for  creditors.—  Iowa  statutes  of  1888  do  not  operate 
to  convey  property  not  In  schedule,  p.  640. 

Approved  in  South  Branch  Lumber  Ca  v.  Ott,  142  U.  8.  629,  86 
Tm  1139,  12  S.  Ct  320,  arguendo. 

139  U.  &  64^-651,  36  L.  290,  SANFORD  v.  8ANF0RD. 

Public  lands.— Land  department's  decision  within  Its  Jurisdic- 
tion cannot  be  attacked  collaterally,  p.  646. 

Ejectment  must  be  based  upon  legal  title,  p.  646L 

Trust  will  be  imposed  by  equity  upon  one  taking  title  in  own 
name.  If  another  is  entitled  thereto,  p.  646. 

Approved  in  South  End  M.  Co.  v.  Tinney,  22  Nev.  SI,  82,  86  Flic. 
92,  person  abandoning  daim,  subsequently  relocated,  who  later 
fraudulently  obtains  patent,  is  mere  trustee. 

Public  lands.— Equity  cannot  review  ofiicers'  conclusions  for 
alleged  error  in  passing  upon  eviaence,  p.  647. 

Approved  in  Durango  Land,  etc..  Coal  Co.  v.  Ibvans,  80  Fed.  431. 
49  U.  &  App.  818,  following  rule;  Calhoun  v.  Violet,  173  U.  S.  63, 
19  6.  Ct  826,  upholding  ruling  that  pbrty  made  entiy  contrary  to 
Ir.w. 

Public  lands.—  Equity  may  interfere  where  cause  Is  wrongfully 
before  department  or  fraud  Is  involved,  p.  647. 

Public  lands.— To  Justify  interposition  by  equity  fraud  must 
have  been  such  as  to  have  prevented  presentation  of  claim,  p.  647. 

Approved  in  Durango  Land,  etc.,  Co.  v.  Bvans,  80  Fed.  429,  49 
U.  S.  App.  316,  allegation  of  filing  false  aflUdavit  insuflUdent  If  not 
shown  that  proper  decision  not  reached. 

Public  lands.— Under  §§  2269,  2261,  R.  8.,  pre-emptioner  is  lim- 
ited to  land  designated  in  first  declaration,  p.  648. 

Public  lands.— Only  one  pre-emptive  declaration  Is  permilted 
ander  $  2261.  R.  8.,  except  where  mistake  made,  p.  648. 
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Public  lan/da.— Oommlssloner-generml  cannot  allow  amendment  of 
declaratory  statement,  p.  660. 

Distinguished  in  Durango  Land,  etc.,  Ck>al  Oa  ▼.  Brans,  80  Fed. 
432,  49  U.  &  App.  818,  allegation  of  filing  falae  afildarit  insufficient 
if  not  shown  thiat  proper  decision  not  reached. 

Public  lands.—  Bqulty  may  set  aside  conclusion  of  officers  as  to 
pre-emption,  procured  by  frauds  p.  650. 

189  U.  &  661-667,  86  L.  800,  DAVIS  T.  TBXA8. 

Supreme  Court  will  not  review  State  decisi^m  based  upon  State 
statutes,  and  not  involving  Federal  question,  p.  662. 

Supreme  €k>urt  will  not  review  i^tate  decision  refusing  continu- 
ance or  denying  new  trial,  p.  668. 

Oriminal  law.— Fifth  and  sixth  amendments  restrict  Federal 
government  alone,  p.  668. 

Approved  in  Talton  v.  Mayes,  163  U.  S.  882,  41  L.  198.  16  S.  Ct 
969,  criminal  otTenses  in  Cherokee  Nation  need  not  be  initiated  by 
grand  Jury;  Brown  v.  New  Jersey,  175  U.  S.  174,  20  S.  Gt  7a  up- 
holding New  Jersey  ** struck  Jury**  statute. 

Criminal  law.— Texas  statutes  relating  to  trial  for  murder  do 
not  deny  due  process  of  law,  p.  653. 

Approved  in  Nordstrom  v.  Washington,  164  U.  S.  706,  41  L.  1183. 
17  S.  Ot  997,  applying  principle. 

189  U.  e.  668-662,  86  L.  808,  AIJ.BN  v.  FULIVMAN  PAL«ACB-CAR 
CO. 
Injunction  will  not  issue  to  restrain  tax  on  sole  ground  of  un- 
constitutionality, p.  661. 

Approved  in  Pacific  Bxpress  Co.  v.  Seibert.  142  U.  8.  846,  85  L. 
1038,  12  S.  Ct  252,  Southern  Ry.  v.  Asheville,  69  Fed.  360,  and 
Bank  of  Kentucky  v.  Stone,  88  Fed.  890,  applying  principle. 

Injunction  wiU  not  issue  to  restrain  taxation  where  statute  pro- 
vides adequate  legal  remedy,  p.  661. 

Approved  in  Taylor  v.  Louisville,  etc.,  R.  R.,  88  Fed.  857,  60  U. 
S.  App.  183,  following  rule  where  there  is  remedy  by  certiorari; 
dissenting  opinion  In  Verdin  v.  St  Louis,  laci  Mo.  106,  88  S.  W.  499, 
majority  following  rule;  Pollock  v.  Farmers*  Loan,  etc.,  Co.,  167 
U.  S.  611,  89  L.  880,  16  S.  Ct  701,  majority  restraining  directors  of 
corporation  from  complying  with  provisions  of  28  Stat  609,  chap. 
849.  it  b^ng  an  illegal  tax  law. 

Appeal.—  Supreme  Court  will  notice  fact  that  there  is  no  ground 
for  equitable  relief,  though  question  not  raised  below,  p.  662. 

Approved  in  Tyler  v.  Savage,  143  U.  S.  97,  86  L.  89,  12  S.  Ct  846, 
Hoey  V.  Coleman,  46  Fed.  228,  following  rule;  Preteca  v.  Maxwell 
Land,  etc.,  Co.,  50  Fed.  677,  4  U.  a  App.  326,  resolving  doubt  in 
favor  of  equitable  Jurisdiction  where  question  not  raised  below; 
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6)rsklne  T.  Foratt  Oil  Co..  80  Fed.  586.  refusing  eqnlCable  relief 
where  ■alNtantlal  purpose  Is  to  obtain  possession;  California  Oil. 
etc..  Oo.  T.  MlUer,  06  Fed.  24,  refusing  equitable  relief  In  suit  to 
quiet  title  whare  defendant  In  possession;  Walte  ▼.  O'NelL  72  Fed. 
»8, 


1»  U.  &  688-684,  86  L.  806.  BYBBB  ▼.  OREGON,  HTPa.  R.  R.  00. 

PQbUe  land  grant  to  railroad  Is  In  prsesenti  and  condition  for 

completlen  la  subsequent  and  available  only  to  government,  p.  674. 

Approved  In  Houston,  etc.,  Rj.  v.  Texas,  170  U.  8.  260,  42  L. 
1018.  18  &  Ot  616,  grants  made  before  passage  of  Texas  Ck>nstltu- 
tlon  of  1868  not  repealed  by  It;  De  Lancey  v.  Plepgras,  188  N.  T. 
40.  88  N.  ■.  825.  provision  In  patent  for  forfeiture  for  non-payment 
of  reserved  rent  la  condition  subsequent  enforceable  by  grantor; 
Northern  Pac  R.  R.  v.  Bamea,  2  N.  Dak.  809,  51  N.  W.  401. 
arguendo. 

Distinguished  in  6ioux  City,  etc,  R.  R.  v.  United  States*  158  U. 
S.  864.  40  L.  1S2,  16  8.  Ot  23,  grhnt  made  uj  18  8Ut  72  was  to 
8tate  as  trustee  and  not  to  railroad;  Chicago,  etc.,  Ry.  v.  Van 
Cleave,  52  Kan.  672,  38  Phc.  475,  act  of  March  8,  1875,  did  not  con- 
vey present  right  of  way  over  public  lands  to  aU  railroads  there- 
after organized. 

Public  lands.— Law  does  not  favor  harsh  constructions  which 
would  work  forfeiture  of  railroad  grant  p.  677. 

Public  lands.— Distinction  between  grant  of  right  of  way  over 
public  lands  and  grant  of  land  to  railroad  noted,  p.  679. 

Approved  in  United  States  Trust  Co.  v.  Atlantic,  etc  R.  R..  8  N. 
Mex.  687,  47  Pac.  728,  construing  charter  of  A.  4k  P.  railroad  with 
reference  to  telegraphic  right  of  way. 

Deed  conveying  perpetual  right  to  construct  road  and  containing 
ao  rent  sdpulatlona  creates  relatloo  of  grantor  and  grantee,  p.  681. 

BsteppeL— Grantee  In  deed  of  convsyance  Is  not  eatopped  te 
deny  grantor's  title,  p.  681. 

Approved  In  Moore  v.  Smead,  88  Wla.  666,  68  N.  W.  418t  fMlowlng 


BstoppeL— Where  both  phrtlea  claim  through  common  grantor, 
neither  can  deny  letter's  title,  p.  682. 

Railroad  may  repudiate  condition  attached  to  grant  ct  rights  oa 
its  own  land  which  It  supposed  another  owned,  p.  684. 

U»  U.  8.  684-684.  85  L.  810,  BOONS  OO.  v.  BURLINGTON,  BTO. 
R.  R.  OO. 

Inderal  court  will  enforce  State  statute  of  limltattaM  In  salt  hf 
county,  p.  682. 

Bquity  win  follow  SUte  sUtute  of  limitations  and  dismiss  bin 
where  sxcoes  for  laches  not  shown,  p.  682. 
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ApproTed  In  St  P)anl,  etc.,  Rj.  ▼.  Sage,  49  Fed.  324,  4  U.  SL  App. 
160.  applying  principle  to  salt  to  determine  claim  to  land  grant 
obtained  by  fraud;  Rngan  t.  Sabin,  53  Fed.  420,  10  U.  S.  Apfft.  519. 
applying  principle  to  rescission  of  sale  made  by  false  r^preflcnta- 
tions;  Percy  ▼.  Cockrtll,  08  Fed.  876,  10  tJ.  8.  App.  674,  np^Sjiog 
principle  to  snlt  to  enforce  constructive  trust;  Scheftel  t.  Hays, 
58  Fed.  460,  19  U.  &  App.  220,  applying  principle  to  action  to  re- 
scind fifaudulent  sale;  Miles  v.  Vivian,  79  Fed.  868,  51  U.  SL  Appi 
203,  applying  principle  under  New  Yorlc  statute  to  liability  of  trus- 
tee failing  to  record  mortgage. 

Counties  are  not  exempt  from  oi>eration  of  statute  of  llmltatl<iii8, 
p.  608. 

Municipality  Is  subject  ta  operation  of  principle  mi  ratiflcation 
by  laches,  p.  693. 

County  commissioners  may,  under  general  Bilws  «f  Naiimaka* 
levy  and  collect  taxes  and  sue  therefor,  p.  694. 

Approved  In  Bump  v.  Butler  Ck>unty,  93  Fed.  297,  and  Rnmsiel 
V.  Butler  County,  98  Fed.  807,  county  estopped  by  laches  trom 
questioning  validity  of  mortgage  to  secure  payment  of  stoA  sob- 
scrlptlon;  American  Stave,  etc.,  Oo.  v.  Butler  Co.,  96  Fed.  80S. 
and  Dunklin  Co.  v.  Chouteau,  120  Mo.  594,  25  S.  W.  567,  applytnc 
principle  to  railroad  stock  subscription  by  county  to  be  p^Uk  for 
in  swamp  land. 


169  U.  S.  69^703,  35  U  810,  RBDFIELD  v.  BARTBUS. 

IMaL— Consent  verdict  may  be  treated  as  stipulation,  prechaMm^ 
party  from  denying  rights  thereunder,  p.  700. 

!MaL->  Reservation  of  defense  of  statute  of  limitations  is  walTed 
by  assenting  to  order.  Including  items,  p.  700. 

Appellate  court  will  review  allowance  of  interest  based 
finding  of  facts  and  duly  excepted  to,  p.  700. 

Dionages.^  Interest  prior  to  service  will  not  be  allowed  for 
tention  of  debt  where  claimant  has  delayed  twenty  yearn,  p.  T08^ 

Approved  in  Jourolmon  v.  Swing,  80  Fed.  OOS,  47  U.  6.  App.  8l8i, 
following  rule;  Nashua,  etc..  Corp.  v.  Boston,  ete^  Oorp^  61 
260^  21  U.  8.  App.  60,  reriewing  caaes  ea  aUewance  ef  IntersaL 
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APPEAL  fromadaereeof  theClrcoltConit 
of  tba  United  Statoa  for  Iba  Nortbern  DIa- 
trid  of  DUnola  for  tbe  jpajment  to  complainant 
o#  certain  moom  and  ooata  and  den jing  f  or- 
Iber  relief.    4jlkmmL 
Tbe  facU  ate  atated  In  tbe  opinion. 
Mr,  Mm  D.  Ctrowmr  for  appellant 
Mr.  Joka  W,  Cmrw  for  appelleea. 
See  ISO  U.  a  170  (&M1),  tar  dkmlaaal  of 
oo  former  appeaL 


.    Mr.  JwMict  rWd  dellrered  tbe  opinion  of 
tbe  oonrt: 

ma  la  a  aait  In  eqnltj  to  oompel  a  tnma- 
te  to  tbe  oomplalnant  of  certain  abarea  of 
tbe  eapltnl  etw^  of  tbe  Gblcago  and  Erana- 
tea  Railfoad  Oompanx,  and  for  oCber  relief. 
It  ie  bffOQffbt  aninat  nmnerona  defendanta» 
vbo  are  allegea  to  be  Intereated  more  or  leet 


iM  a^ 


in  tbe  aereral  contncta  and  traniactlona  oot 
of  wbicb  tbe  claim  of  tbe  oomplalnant  ariaea. 

laaoe  baring  been  joined  67  tbe  replica- 
tion to  tbe  anawer,  oTidence  waa  takm,  and 
upon  the  pleadinga  and  proofa  the  caae  waa 
brought  to  a  bearing  in  May.  18B5,  before 
the  Circuit  Court  of  tbe  United  Statea  for 
tbe  Northern  Diatrlct  of  Dlinoia.  On  tbe 
8tb  of  June  following  a  decrea  waa  made,  by 
which,  among  other  thinga.  it  waa  wdered 
and  decreed  that  the  bill  be  diamiaaed  for 
want  of  equity  aa  againat  certain  of  tbe 
defendanta  named,  and  that  relief  be  denied 
to  tbe  complainant  "upon  all  mattera  and 
thinga  in  controTeray*  therein,  except  aa  to 
the  amount  of  money  paid  by  tbe  defendant 
Williem  C.  Goudy  for  right  of  way  in  execu- 
tion of  a  certain  contract  dealgnated ;  and  tbnt 
for  the  purpoee  of  aacertaining  that  amount 
the  caae  be  retained  aa  to  the  other  defend* 
ante,  and  be  referred  to  a  matter  in  chancery  to 
take  additional  teatimony  on  that  tobject^ 
and  to  report  tbe  amount  paid ;  tbe  court  nleo 
declaring  that  on  the  maklnr  of  tbe  report 
tuch  further  decree  would  oe  rendered  aa 
might  be  equitable.  Tbe  defendanta  agalntt 
whom  the  caae  waa  thua  retained  were  tbe 
Chicago  and  BTanatoo  Railroad  Company  and 
ita  directora,  cooatltutlng  the  only  partiea 
Intereated  in  tbe  amount  to  be  aacertained. 
Prom  thia  decree  tbe  oompUinant  prayed  an 
appeal,  which  waa  allowed,  upon  the  filing 
of  a  tpeclfied  bond  wfth  turetlee  to  be  ap- 
prorea  by  the  court.  No  aucb  bond  waa 
given,  nor  waa  the  appeal  pofected,  nor  tbe 
record  died  Jn  thia  court  at  ita  next  aobae^ 
queot  October  Term.  In  Januarr,  188(l»  tbe 
appeal  waa  on  motion  dlamiaaea,  thia  eoort 
following  in  that  reapect  repeated  decltiona 
that  It  baa  00  Jurladictlon  of  an  appeal  ub- 
leta  tbe  tranacript  of  tbe  record  la  ifted  here 
at  the  next  term  after  the  appeal  la  taken. 
£RB  T.  Okicage  S  M  R  Ck  &0  U.  &  170; 
174  [O:  fSl,  688]. 

Tba  maater  in  dianoery  took  teatimony 
upon  tbe  aubjeet  of  tbe  amount  paid  by  tbe 
defandant  Ocmdy.  aa  directed,  and  in  Jann- 
aiy,  1887,  made  bla  report,  wbic^  on  tbe 
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14th  of  July  following,  was  confirmed,  and 
the  court  thereupon  ordered  and  decreed  that 
the  Chicago  and  ^vanston  Railroad  Company 
forthwith  pay  to  the  complainant  the  sum  of 
$6,518,  with  interest,  and  the  costs  of  the 
reference  and  of  the  suit ;  and  also  that  all 
other  relief*  prayed  by  the  complainant  be 
denied  as  against  that  Company,  and  that  the 
bill  be  dismissed  against  the  remaining  de- 
fendants for  want  of  equity,  with  costs. 
From  Uiis  decree  the  complainant  prayed  an 
appeal,  which  was  allowed  and  perfected. 

The  case  is  now  before  the  court  upon  this 
last  appeal,  aiid  the  question  is  whether, 
upon  It,  any  of  the  matters  which  were  deter- 
mined by  tibe  decree  of  June  8, 1885,  are  again 
open  for  consideration.  Al  1  the  errors  al  leged 
relate  to  that  decree ;  none  are  assigned  to  the 
decree  of  July  14,  1887. 

We  are  of  the  opinion  that  the  decree  of 
June  8,  1886,  was  a  final  decree,  within  the 
meaning  of  that  term  in  the  law  respecting 
the  appellate  jurisdiction  of  this  court,  as 
to  all  matters  determined  by  it,  and  that  they 
are  closed  against  any  further  consideration. 
It  dispcraed  of  every  matter  of  contention 
between  the  parties,  except  as  to  the  amount 
of  one  item,  and  referred  the  case  to  a  master 
to  ascertain  that.  It  dismissed  the  bill 
against  several  defendants  for  want  of  equity, 
and  denied  relief  to  the  complainant  upon  all 
matters  in  controversy  except  as  to  that 
amount,  and  retained  the  case  only  as  against 
t^e  parties  interested  in  that  matter.  The 
rights  and  liabilities  of  all  the  parties  were 
in  other  respects  determined. 

But  there  was  no  adjudication  as  to  the 
payment  of  the  amount  to  be  ascertained  by 
the  master;  that  remained  unsettled.  It 
was,  however,  a  severable  matter  from  the 
other  subjects  of  controversy  and  did  not  affect 
their  determination.  The  fact  that  it  was 
not  dir posed  of  did  not  diange  the  finality 
of  the  oecree  as  to  the  defendants  against 
whom  the  bill  was  dismissed ;  that  amount, 
or  to  whom  made  payable,  did  not  concern 
them.  They  were  no  longer  parties  to  the 
suit  for  any  purpose.  The  appeal  from  the 
subsequent  oecree  did  not  reinstate  them. 
All  the  merits  of  the  controversy  pending 
between  them  and  the  complainant  were  dis- 
posed of,  and  could  not  be  again  reopened, 
except  on  appeal  from  that  decree.  As  to 
the  other  parties,  it  remained  to  ascertain  the 
amount  of  one  item  and  to  determine  as  to  its 
payment.  The  decree  of  July  14, 1887,  cov- 
ert that  matter,  and  finally  disposed  of  it. 
The  decree  of  June  8,  1885,  was  appealable 
as  to  the  matters  which  it  fully  determined ; 
so  also  was  the  decree  of  July  14,  1887,  as  to 
the  severable  matter  which  it  involved.  Todd 
V.  Danid,  41  U.  B.  16  Pet.  521  [10 :  10541 ; 
Fargay  y.  Conrad,  47  U.  8.  6  How.  201J[12 : 
404T ;  With^nbufy  v.  UrnUd  SUUe$,  72  U.  8. 
5  Wall.  819  LIS:  6181 ;  Germain  v.  Mason, 
79  U.  8.  12  Wall.  259  [20 :  892] ;  MUner  y. 
Meek,  95  U.  8.  252  [24 :  444].  But  the  time 
to  appeal  from  the  first  decree  elapsed ;  and 
no  question  beine  raised  as  to  the  second 
decree,  that  of  July  14.  1887»  it  mu$t  be 
affirmed,  and  it  ieeo  ordered, 
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WILLIAM  HENDERSON  m  al,,  JppU,, 

OARBONDALE    COAL  AND  COEB 
COMPANY  m  AJU 


ETHAN  A.  HTTCHCOCE,  Appt., 

OARBONDALE    COAL    AND    OOEB 
COMPANY  BT  JLL. 

(Bee  8L  O,  Beporterii  ed.  SMO.) 

Jwriediction  as  to  amount— forfeiture  qf  learn 
~-i>reeumption  that  a  letter  matted  i$  received 
— reeidenee  ef  pereon  to  whom  tetter  i$  ad- 
dreeeed—^Dhat  facte  must  be  prated  in  ejuitf^ 
— demand  qfrent—poteercf  court  qfeguttm  to 
vaeate  ite  deereee — appearance  qfpartjf, 

L  In  Aqiiltr,  when  several  persona,  saoh  as  sepa- 
rate lesMiB,  join  in  one  suit  to  aasert  several  «nd 
distinct  interests,  and  those  interests  alone  are  ^ 
.dispute,  the  amouot  of  the  interest  of  each  Is  the 
limit  of  the  appellate  juriadiotion  of  this  oourt. 

t.  Forfeitures  are  never  favored:  one  conditloo 
esBeiitial  to  the  f  orf  eitore  of  a  lease  Xjj  the  lessor 
is  a  demand  of  the  rent. 

8w  The  presumption  that  one  to  whom  a  letter  Is 
mailed  receives  it  is  not  conclusive,  and  is  not  a 
presumption  of  law,  but  one  of  fact,  and  leaves 
the  matter  for  the  determinatioo  of  the  oourt 

4.  Mo  presumption  arises  that  a  person  to  whom  a 
letter  is  sent  by  mail  receives  it,  unless  the  person 
addressed  resides  in  the  dtj  or  town  to  which  the 
letter  is  addressed. 

fi.  In  equitj  proceedings  a  partj  must  prove  all 
the  facts  necessary  to  his  right,  except  so  far  as 
they  are  admitted  by  the  adTcrse  party. 

a.  Where  a  daim  of  forfeiture  of  a  lease  Is  made 
for  nonpayment  of  rent,  if  the  demand  for  the 
rent  describes  an  entirely  dUTerent  lease  from 
the  one  given  in  evidence,  such  demand  does  not 
lay  the  foundation  for  a  decree  of  forfeiture. 

T.  A  oourt  of  equity  has  fun  power  over  its  ordecs 
and  decrees,  during  the  term  In  which  they  are 
entered,  and  during  that  term  may  vacate  its  de- 
cree and  grant  a  rehearing. 

e.  One  whom  the  court  orders  to  be  made  a  party 
to  a  suit,  who  voluntarily  appean  and  flies  an 
answer,  cannot  object  that  no  process  was 
served  on  him. 

[Nos.  247. 248.1 

Argued  March  i4,$S,J89L    Decided  Apra  MO, 

1891. 

APPEALS  from  decrees  of  the  Circuit  Coon 
of  the  United  States  for  the  Southern  Dis- 
trict of  Dlinois,  one  of  which  dismissed  a 
petition  of  intervention  and  decreed  certain 
leases  to  be  in  force  and  directed  persons  In 
interest  to  present  their  dsims,  and  the  other 
of  which  decreed  that  leases  made  by  the  io- 
tervenoxs  be  set  aside.  Appeal  in  No.  ftJff  die- 
mieeed,  and  decree  in  No.  948  qfflrmed. 

The  facts  aie  stated  in  the  opinion. 

Meetre.  W.  W.  Barr  and  Jmbm  MeCart- 
nw*  for  appellants: 

The  court  may  amend,  correct  or  vacate  Its 
decree  for  error  of  law  or  fact,  but  there  must 
be  error  shown 

Doe$  T.  Tifack,K  V.  8.  14  How^  2^  (14: 
428);  Baeeet  r.  United  Btatee,  76  U.  8.  0  Wall 
88(10:548). 

140  U.S. 


1880. 


Hbndbbsoh  v.  Cxrbondals  Coal  and  Gokb  Co. 
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A  final  decree  in  chancery  is  as  conclusive 
•a  a  Judgment  at  law;  and  lx>th  are  conclusive 
on  the  r&hta  of  the  parties. 

Bibhaid  T.  United  States,  87  U.  8.  12  Pet 
488  (9:1197);  Shriter  ▼.  lamn,  48  U.  8.  2  How. 
48  (11:  172);  Washington  Bridge  Co,  t.  auwart, 
44  U.  8.  8  How.  418  (11:668);  Pennington  ▼. 
Osteon,  57  U.  8.  16  How.  65  (14:847);  Natione 
T.  Johneon,  65  U.  8.  24  How.  195  (16:628); 
BombuekU  v.  Stafford,  111  U.  8.  889  (28:468); 
Brmn  ▼.  Kennett,  118  U.  8.  179  (28:908). 

No  enrollment  is  necessary  to  give  it  validity. 

Bates  V.  Belavan,  5  Paige,  8(£B,  8  N.  Y.  Ch. 
L.  ed.  728. 

The  court  erred  in  granting  a  rehearing  to 
the  receiver. 

}^inans  v.  Dunliam,  5  Wend.  47;  Butler  v. 
Lee,  8  Eeyes,  78. 

The  benefit  of  lis  pendens  ia  lost  by  negli- 
gence or  delay. 

Oossom  V.  Ikmaldson,  18  B.  Hon.  280;  Pres- 
ton V.  Tublnn,  1  Yem.  286;  Olarkson  v.  Mor- 
gan, 6  B.  Hon.  441;  Watson  v.  Wilson,  2 
Dana.  407. 

Messrs.  A.  K  Oarland,  H.  J.  May,  Charles 
8,  Taussig  and  James  Tatissig,  for  appellees: 

The  action  of  the  court  below  in  granting  a 
new  trial  is  not  subject  to  review  here. 

Terre  BauU  d  I.  R  Co.  v,  StruUe,  109  U. 
8.  881  (27:970);  Kerr  v.  damipiU,  95  U.  8.  188 
(24:493);  Bronson  v.  SehuUen,  104  U.  8.  415 
(26:799);  PUhhum  t.  Chicago,  M,  d  St  P.  R, 
Co,  187  U.  8.  60  (84:585);  Missouri  P.  R.  Co. 
T.  Chicago  d  A.  R  Co.  182  U.  8.  191  (88:809). 

The  courts  have  unliknited  power  and  control 
over  their  own  Judgments  and  decrees  during 
the  term  at  which  they  are  rendered,  and  may 
change,  modify  or  annul  them. 

Doss  V.  Tyack,  55  U.  8.  14  How.  297  (14: 
428);  BoUon  v.  McKinleg,  22  IlL  208:  CaHegy. 
Cofieg,  7  Qray,  545;  Freem.  Judgm.  (8d  ed.) 
§90. 

No  legal  demand  had  been  made  for  the 
rents. 

Before  a  legal  forfeiture  can  be  declared 
there  must  be  a  demand  of  the  rent. 

Duppa  V.  Mayo,  1  8aund.  287,  note  16; 
Doe  T.  Wandlass,  7  T.  R.  117;  Prout  v.  Bobg, 
82  U.  8.  15  WaU.  472  (21:58);  Connor  v.  Brad^ 
leg,  42  U.  8.  1  How.  211  (11:105);  Chadwick  v. 
Parker,  44  Dl.  826,  880-685;  Dodge  v.  Wright, 
48  IlL  882;  Burt  v.  French,  70  111.  254;  Wood 
ward  T.  Cone,  78  111.  241-244;  Chapman  v. 
Wright,  20  HI.  120,  121;  Uienegr.  BonneU,  58 
Bl.  271;  Chapman  v.  Kirifg,  49  m.  211-215. 

No  action  can  be  maintained  against  a  re- 
ceiver, nor  can  any  adverse  prooeedinn  be 
taken  by  claimants  against  him,  interrering 
with  the  possession  of  Uie  estate  in  his  charge, 
except  by  leave  of  the  court  having  charge  of 
the  estate. 

Barton  t.  Barbour,  104  U.  8.  126  (26:672); 
AngeU  v.  Bmith,  9  Yes.  Jr.  885;  Kerr,  Rec. 
165,  166;  Bohinson  v.  Atlantic  d  G,  W.  B.  Co, 
66  Pa.  160;  WiswaU  t.  Sampson,  55  U.  8.  14 
How.  52  (14:822);  Hawkins  v.  Qathercole,  1 
Drew.  17;  Banetfiisld  t.  BandflOd,  1  Drew.  & 
8m.  814;  Tagtcr  ▼•  Oorryl,  61  Q.  8.  20  How. 
594  (15:1061). 

Judgments  and  decrees  do  not  become  final 
vntfl  the  end  of  the  term  at  which  they  are 

Freem.  Judgm.  (8d  ed.)  %  90;  Undertoood  v. 
140  U.& 


Sledge,  27  Ark.  297;  Memphis  v.  Brown,  94  U. 
8.  715  (24:244). 

When  a  court  of  eauity  has  and  obtains 
jurisdiction  of  a  cause  for  any  purpose,  it  may 
retain  the  cause  for  all  purposes  and  may  pro- 
ceed to  a  final  determination  of  all  matters  at 
issue 

Pom.  Eq.  Jur.  §g  181,  284,  242^  and  cases 
cited. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

On  the  1st  dav  of  February,  1878,  there 
was  existing  under  the  laws  of  the  State  of 
Illinois  a  corporation  known  as  the  Carbon- 
dale  Coal  and  Coke  Company.     It  then  exe- 
cuted a  mortgage  on  its  properties  to  secure 
the  sum  of  fifty  thousand  dollars.     Oi>  the 
1st  day  of  January,  1881.  it  consolidated  with 
the  St.  Louis  Coal  and  Coke  Company,  under 
which  consolidation  the  new  Company  as- 
sumed the  liabilities  of  the  constituent  com- 
Sanies,  but  retained  the  name  of  the  Carbon - 
ale  Coal  and  Coke  Company.    Prior  to  tlio 
consolidation,  the  St.  Louis  Coal  and  Coke 
Companv  had  also  'ixecuted  a  mortgage  to 
secure  the  sum  of  seventy-five  thousauddol- 
lars.    The  business  of  the  corporation  was 
that  of  mining  coal  in  the  Counties  of  Wil- 
liamson   and    Jackson,    Illinois.     For    this 
business  it  bought  some  lands  and  leased 
others.     Its  mortgages  covered  both  the  prop- 
erty owned  and  the  property  leased.    In  Oc- 
tol!er,   1884,   a  suit  was  commenced  in  the 
Circuit  Court  of   the  United  States  for  the 
Southern  District  of  Illinois  by  certain  stock- 
holders and  creditors,  making  the  Company 
and  the  trustees  in  the  two  mortgages  de- 
fendants, and  Jonn  W.  Harrison  was  on  the 
same  day  appointed  receiver.     Subsequently 
Harrison  resigned  his  trust,  and  Howard  A. 
Blossom  was  by  order  of  the  court  named  as 
his  successor.    Among  the  leases  which  the 
Carbondale  Coal  and  Coke  Company  had  were 
the  following:  one  executed  Miarch  28,  1871, 
by  G.  T.  Johnson  and  wife,  of  one  hundred 
and  twenty   acres;   one   April   5,  1878,  by 
Nancy  Priady,  widow  of  Peters  Priddy,  and 
guardian  of  the  minor  heirs  of  Peters  Priddy, 
to  wit,  Belinda,  Rodey,  Henry,  Martha  and 
Susan  Priddy,  of  eighty  acres;  one  March 
25,  1871,  by  Thomas  Waldron  and  wife,  of 
forty  acres;  one  March   18,    1871,  by   Mary 
Waldron,  and  Catharine  Waldron,  widow  of 
Henry  Waldron,  and  guardian  of  the  minor 
heirs  of   Henry   Waldron,    to   wit,   Jacob, 
David,  Martha,  Henry  and  Catharine   Wal- 
dron, of  one  hundred  and  five  acres ;  and  one 
March   18,    1871,    by   Tinsley   Priddy   and 
wife,  of  one  hundred  and  forty  acres.    The 
consideration  of  these  leases  was  one  dollar 
per  acre  each  year  until  such  time  as  the  lessee 
should  conunence  mining,  and  then  a  royalty 
of  five  cents  per  ton  for  all  coal  mined. 
None  of  the  leases  were  of  the  surface  ground, 
but  simply  of  so  much  thereof  as  should  be 
necessary  for  the  mining  of  coal  thereunder, 
the  sale  and  mining  of  coal  being  the  sub- 
stantial matter  of  transfer.    These  leases  also 
contained  this  stipulation  in  respect  to  for- 
feiture :    ''And  it  is  furthermore  agreed  tliat 
if  at  any  time  said  party  of  the  second  part^ 
its  successors  or  assigns,  shall  be  in  default 
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and  fail  to  paj  anj  sum  due  for  rent  or  roy- 
alty as  aforesaid,  for  the  term  of  ten  days 
after  written  demand  therefor,  by  the  party 
legally  entitled  to  demand  and  receive  the 
«ame,  the  party  of  the  second  part,  its  suc- 
•oessors  and  assigns,  shall  forfeit  all  right  to 
mine  in,  or  otherwise  hold  or  enjoy,  the  tract 
•or  surveyed  subdivision  of  land  for  and  on 
account  of  which  said  unpaid  sum  shall  have 
become  due ;  and,  after  such  default  and  de- 
imand  as  aforesaid,  the  party  legally  entitled 
to  the  life  estate  or  fee-simple  ownership  of 
«aid  land  may  at  once,  or  at  any  time  there- 
after, enter  into  the  exclusive  possession 
thereof,  the  mines  and  all  the  appurtenances 
thereto  belon^inff,  and  hold  the  same  free 
and  discharffea  of  every  and  all  claims  of 
the  party  of  the  second  part,  its  successors, 
assigns  or  other  legal  representatives.** 

Under  these  leases,  prior  to  the  appoint- 
ment of  the  receiver,  the  lessee  had  paid  to 

[28]  these  various  lessors  many  thousand  aollars, 
and  yet  had  never  mined  a  ton  of  coal,  or 
disturbed  the  surface  of  the  soil ;  so  that  this 
money  had  been  paid  by  the  lessee  without 
receiving  any  present  equivalent,  and  solely 
in  anticipation  of  future  profit  from  the 
mining  of  coal  therein.  The  time  of  pay- 
ment of  these  rentals  had  been  a  matter  of 
convenience  between  the  lessors  and  lessee. 
The  former  had  purchased  goods  at  the  store 
of  the  latter,  and  at  the  end  of  the  respective 
years  a  settlement  of  accounts  had  generally 
been  made.  No  stress  had  been  laid  by 
either  party  upon  the  exact  date,  the  first  of 
January,  at  which  the  rents  were  due.  The 
rents  due  the  first  of  January  after  the  ap- 
pointment of  the  receiver,  to  wit,  January  1, 
1885,  were  not  paid,  and  as  to  some  of  the 
leases  there  was  still  other  rent  due.  More 
than  six  months  thereafter,  and  on  the  17th 
day  of  July,  1885,  an  intervening  petition 
was  filed  on  oehalf  of  all  these  lessors  or  their 
successors  in  interest.  The  purpose  of  this 
petition  was  not  the  collection  of  rent,  but 
the  forfeiture  of  the  leases.  Before  the  final 
decree  in  the  circuit  court,  Johnson  settled 
with  the  reo«)iver  and  dropped  out  of  the  liti- 
fi^ation,  leayi.2g  it  to  proceed  in  respect  to  the 
four  other  leases,  the  amount  of  land  in- 
cluded therein  being  three  hundred  and 
sixty -five  acres.  For  this  land,  as  heretofore 
stated,  annually  for  more  than  a  dozen  years 
one  dollar  an  acre  had  been  paid  by  the  leasee 
to  the  lessors,  without  the  slightest  return  to 
the  lessee — ^no  occupation  of  the  surface  of 
the  land — no  mining  of  any  coal.  These 
lands  were  patented  Dv  the  United  States  to 
the  original  patentees  between  1850  and  1860. 
The  purchase  price  of  government  lands  was 
then  one  dollar  and  a  quarter  per  acre.  As 
a  matter  of  general  history,  it  is  well  known 
that  land  warrants  with  which  government 
lands  could  be  located  were  on  the  market 
at  prices  ranging  from  fifty  cents  to  a  dollar 
an  acre.  So  that  we  start  into  this  investi- 
ffation  with  the  fact  that  these  lands  were 
bought  from  the  government,  title  in  fee 
simple  being  acquired,  not  to  exceed  twen^ 
years  before  these  leases,  at  not  more  than 
one  dollar  and  a  quarter  per  acre ;  and  that 
for  more  than  a  dozen  years  before  the  ap* 
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ment  of  this  litigation,  the  owners  of  these 
lands  had  receivd  each  year  a  dollar  an  acre 
rental,  without  ever  surrendering  the  posses- 
sion of  the  surface,  or  losing  a  pound  of  coal 
beneath.  In  other  words,  Uiat  amount  paid 
was  clear  gain  and  with  no  loss. 

It  also  appears  that  the  mortgages  were 
executed  and  the  bonds  of  the  Ooai  and  Coke 
Company  negotiated  on  Uie  security  of  these 
leases,  as  well  as  of  the  fee-simple  property ; 
so  that  while  the  lessors  were  receiving  rent 
other  parties  were  loanine  money  to  the  lessee 
on  the  strength  of  its  title  to  the  properties. 
Further,  while  in  the  order  appointing  the 
receiver  the  Coal  and  Coke  Company  was  di- 
rected to  assign  and  transfer  cvor  to  the  re* 
ceiver  all  its  property,  including  these 
leases,  it  does  not  appear  that  any  actual  as- 
signment or  transfer  was  made  by  the  Coal 
Company ;  and  the  receiver  apparently  took 
possession  only  by  virtue  of  the  order  of  ap- 
pointment. ISO  notice  of  nonpayment,  no 
claim  of  forfeiture,  *was  given  to  the  trustees 
in  the  mortgages;  none  to  the  Company 
mortgagor.  The  sole  basis  of  forfeiture  U 
in  alleged  notices  to  the  receiver,  after  the 
nonpayment  of  the  rent  due  on  January  1, 
1885.  No  application  was  made  to  the  court 
for  an  order  on  the  receiver  for  the  payment 
of  the  rent,  or,  in  the  alternative,  a  surrender 
of  the  leased  property.  In  fact,  all  parties 
were  ignored  in  the  proceedings  by  which  the 
forfeiture  is  claimed,  except  l^e  receiver, 
and  he  was  dealt  with  as  having  sudi  abso- 
lute ownership  and  entirety  of  control  as  to 
iustify  parties  claiming  a  forfeiture  of  lease- 
lold  property  in  his  possession  in  ignoring 
the  court  which  appointed  him,  the  trustees 
of  the  mortgages  which  were  being  fore- 
closed, and  who  represented  the  beneficial 
ownership  of  the  property,  and  the  mortgagor 
which  had  taken  the  leases,  ffiven  the  mort- 
gages and  had  an  equity  of  reaemption  in  the 
mortgaged  property. 

It  further  appears  that  the  title  to  these 
properties  had  changed  since  the  execution 
of  the  leases.  These  changes  resulted  from 
death  and  succession  of  interest  as  well  •■ 
from  oonveyanoes ;  so  that  there  was  at  the 
time  the  receiver  took  possession  some  doubt 
as  to  who  were  entitled  to  the  rentals,  or,  at 
least,  a  portion  of  them.  In  view  of  this 
fact,  the  receiver  had  been  advised  by  his 
counsel  not  to  pay  them  until  an  order  had 
been  made  by  tne  court  for  their  payment, 
which  would  be  protection  to  him  in  so  do- 
ing. In  consequence  of  this  advice  no  pay- 
ment was  made.  It  does  not  appear  that  any 
effort  was  made  to  satisfy  the  receiver  as  to 
the  title  to  this  leased  property,  or  •■  to  the 
parties  to  whom  the  rent  was  due :  nor  that 
there  was  any  purchase  of  goods  from  the 
Company's  store,  as  theretofore,  with  the 
view  of  havinff'the  amounts  thereof  applied 
on  the  rent  It  does  appear  that  there  was 
some  talk  among  the  lessors  of  the  existence 
of  a  rival  corporation  ready  to  rent  these 
lands.  Under  tnese  circumstances,  the  claim- 
ants, as  heretofore  stated,  on  July  17,  1885, 
filed  their  petition.  The  receiver  answered, 
and  on  September  15,  1885,  an  order  was  en- 
tered forfeiting  the  leases.  An  application 
for  rehearing  was  made  at  the  same  term  and 
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on  the  26th  of  September,  "which  was  imme- 
diatelT  sustained.  Thereafter,  and  on  the 
28d  of  February,  1886,  William  £.  Burr, 
the  trustee  in  the  mortgage  of  the  Carbondale 
Coal  and  Coke  Company,  filed  an  answer  to 
the  intervening  petition ;  and  an  amount  of 
monev  necessary  to  cover  all  these  rentals 
was  deposited  in  the  office  of  the  clerk  of  the 
circuit  court,  to  be  paid  to  such  parties  as 
should  show  themselves  entitled  thereto. 
Testimonv  was  taken,  and  on  the  6th  of  No- 
vember, 1886,  upon  tiie  petition,  answers  of 
the  receiver  and  trustee,  and  the  testimony, 
a  decree  was  entered  dismissing  the  petition, 
adjudging  the  leases  to  be  in  full  force  and 
directing  all  persons  claiming  an  interest  in 
the  rental  fund  to  present  their  claims.  From 
this  the  interveners  have  appealed,  and  their 
appeal  is  the  first  of  the  two  cases  before  us 
for  consideration.  The  other  arises  in  this 
way :  Between  the  15th  of  September,  1886, 
on  which  day  the  order  was  entered  forfeiting 
the  leases,  and  the  26th  of  September,  1886; 
on  which  day  the  rehearing  was  granted, 
Hitchcock,  this  appellant,  leased  from  the 
intervenors  the  lands  whose  leases  had  thus 
been  forfeited.  After  the  tehearing  had  been 
granted,  the  court  ordered  that  he  oe  made  a 
party  to  the  proceedings,  in  response  to 
which  order  he  appeared  and  filed  an  answer, 
setting  up  his  claims. 

At  the  same  time  and  as  a  part  of  the  de- 
cree against  the  lessors,  one  was  entered 
against  him,  decreeing  that  the  leases  made 
by  the  intervenors  to  him  be  set  aside,  and  that 
he  be  restrained  from  interfering  with  the 
rights  of  the  Carbondale  Coal  and  Coke 
Company  and  the  receiver  to  carry  on  mining 
operations  in  these  premises.  Ftom  su<£ 
decree  he  has  taken  this  appeal. 

A  preliminary  question  in  the  first  case 
reouires  notice :  Is  the  amount  in  controversy 
sufficient  to  give  this  court  Jurisdiction  of 
this  appeal?  What  is  the  subject  matter  of 
the  controversy?  Evidently  the  leasehold 
Interests  held  by  the  Coal  and  Coke  Company. 
What  is  the  value  of  those  interests?  Tiie 
pleadinffs  in  the  intervention  proceedings  do 
not  disclose  it  In  the  order  allowing  these 
appellants  to  appeal  it  is  stated  tmit,  **It 
appearing  to  the  court  that  there  is  a  greater 
amount  tnan  the  sum  of  five  thousand  dollars 
involved  in  the  property  in  suit  by  the  in- 
tervening petitoners  nerein"  (namine  them), 
^  it  is  therefore  hereby  ordered,  adiudged  and 
decreed  by  the  court  that  said  intervening 
petitioners  be  allowed  an  appeal, "  etc.  TbAt 
1%  the  total  value  of  all  the  leasehold  inter- 
ests is  found  to  be  in  excess  of  five  thousand 
dollars ;  but  there  is  no  Joint  interest  on  the 
part  of  these  several  intervenors.  They  do 
not  appear  as  Jointly  interested  in  a  single 
piece  of  the  property  in  dispute.  There  are 
four  leases,  each  independent  of  the  other, 
and  each  including  separate  property.  The 
lessors  in  one  lease  are  in  no  manner  inter- 
ested in  the  property  covered  by  tiie  other 
leases.  While  the  stipulations  in  the  various 
leases  respecting  forfeiture  are  alike,  the 
proceedings  for  forfeiture  are  different ;  and, 
even  if  slniilar  proceedings  were  taken '  in 
each  case,  that  would  not  make  a  unity  of 
interest  ta  the  various  lessors.    Tlie  forfeuuie 
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of  each  lease  is  an  independent  cause  of  ac- 
tion, in  respect  to  which  the  lessors  in  the 
other  leasQS  nave  no  interest.  One  may  have 
taken  proper  proceedings  to  establish  a  for- 
feiture, and  the  other  not.  The  failure  of 
the  one  would  not  defeat  the  right  of  the 
other.  Any  lessor  may  drop  out  of  the  liti- 
gation without  disturbing  the  right  of  the 
others  to  proceed.  The  ract  that  they  have 
united  in  one  Intervening  petition  does  not 
^ive  them  a  unity  of  interest.  It  is  precisely 
tne  same  as  though  four  persons,  having  in- 
dependent and  separate  claims  of  fifteen  nun- 
dred  dollars  each  against  the  Company,  had 
united  their  several  claims  in  one  petition. 
Even  though  no  objection  on  account  of  mis- 
Joinder  was  or  could  have  been  made,  it 
would  not  change  the  fact  that  each  one's 
interest  was  separate  from  that  of  the  others, 
and  amounted  to  only  fifteen  hundred  dollars. 
There  is  nothing  in  the  pleadings  or  in  the 
findings  which  shows  the  separate  value  of 
each  leasehold  interest ;  and  where  there  are 
separate  interests  the  Jurisdiction  of  this 
court  d6ea  not  depend  upon  the  aggregate 
value  of  such  interests,  but,  as  to  each  party, 
upon  tiie  value  of  his  interest.  This  matter 
has  several  times  been  considered  in  this 
court,  and  the  decisions  are  uniform.  In  the 
case  of  Oibson  v.  8h^reldt,  122  U.  S.  27  [30 : 
1088] ,  the  question  was  considered  at  length, 
and  the  authorities  in  this  court  fullv  re- 
viewed. In  it  the  rule  was  stated  as  follows : 
**But  in  equity,  as  in  admiralty,  when  sev- 
eral persons  Join  in  one  suit  to  assert  several 
and  distinct  interests,  and  those  interests 
alone  are  in  dispute,  the  amount  of  the  inter- 
est of  each  is  the  limit  of  the  appellate 
Jurisdiction."  There  are  no  affidavits  of 
value  filed  witii  this  record.  Indeed,  it  is 
probable  they  would  not  be  admissible.  Bed 
River  Cattle  Co,  v.  Necdhcm,  187  U.  S.  682 
[84:  799].  If  we  turn  to  the  testimony,  we 
find  nothing  which  satisfactorily  establishes 
the  value  A  any  one  of  these  leasehold  in- 
terests. While  one  of  the  witnesses,  assum- 
ing an  uniform  thickness  of  the  vein  of  coal 
beneath  each  tract,  made  large  estimates  of 
value,  yet  other  testimony  plainly  disclosed 
that  whidi  all  experience  affirms,  an  uncer- 
tainty as  to  such  thickness,  and  also  made 
manifest  the  expense  and  difficulties  attend- 
ing the  mining  of  wliatever  coal  there  mi^ 
in  fact  be  beneath  the  property.  And  more 
than  that,  the  considerations  of  the  convey- 
ances offered  in  evidence  clearly  tend  to  es- 
tablish that  the  total  value  of  no  single  leased 
tract,  including  therein  both  the  fee  of  the 
land  and  tiie  leasehold  interest,  is  eoual  to 
five  thousand  dollars..^ Under  these  circum- 
stances, this  court  has  po  Jurisdiction  of  this 
appeal,  and  it  must  be  dismissed. 

Li  the  second  case  the  appeal,  as  above 
stated,  is  by  a  party  who  claims  a  subse- 
quently acquired  leasehold  interest  in  all  the 
tracts,  the  aggregate  value  of  which  is  found 
to  be  in  excess  of  five  thousand  dollars.  So 
we  proceed  further  to  consider  the  question 
as  to  the  rieht  of  forfeiture,  t(x  if  the  leases 
were  never  forfeited  Hitchcock  could  not  by 
a  subsequent  lease  acquire  any  rights  to  the 
coal,  to  the  prejudice  of  the  Coal  and  Coke. 
Company. 
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Upon  this  matter  we  observe  that  it  is  evi- 
dent, from  the  statement  of  facts  heretofore 
made,  that  the  claims  of  the  intervenors  rest 
upon  no  equitable  considerations,  but  only 
on  the  letter  of  the  law.  They  do  not  seek 
to  continue  their  contract  and  recover  the 
rent,  but  to  enforce  a  forfeiture ;  and  for- 
feitures are  nev<sr  favored.  Equity  always 
leans  against  them,  and  only  decrees  in  their 
favor  when  there  is  full,  clear  and  strict 
proof  of  a  legal  right  thereto.  One  condition 
essential  to  the  forfeiture  of  a  lease  by  the 
lessor  was,  at  common  law,  and  is,  under  the 
statutes  of  Illinois,  a  demand.  In  Prout  v. 
Roby,  83  U.  8.  15  Wall.  471,  476  [31 :  58. 
601,  this  court  said,  quoting  from  Connor 
V.  Bradley,  43  U.  8.  1  How.  317  [11 :  107]  : 
"It  is  a  settled  rule  at  the  common  law  that, 
where  a  right  of  re-entry  is  claimed  on  the 
ground  of  forfeiture  for  the  nonpayment  of 
rent,  there  must  be  proof  of  a  demand  of  the 
precise  sum  due,  at  a  convenient  time  before 
sunset  on  the  day  when  the  rent  is  due,  upon 
the  land,  in  the  most  notorious  place  of  it, 
though  there  be  no  person  on  the  land  to  pay. " 
It  is  not  pretended  that  any  such  demand 
was  made  in  this  case.  The  statutes  of  Illi- 
[84]  ^^^8  have  this  provision:  **Any  demand 
may  be  made  or  notice  served  by  delivering 
a  written  or  printed,  or  partly  written  ana 
printed,  copy  thereof  to  the  tenant,  or  by 
leaving  the  same  with  some  person,  above 
the  age  of  twelve  years,  residing  on  or  in 
possession  of  the  premises ;  and  in  case  no 
one  is  in  actual  possession  of  said  premises, 
then  by  posting  the  same  on  said  premises." 
8tarr  &  Curtis*s  Annotated  8tatute8  1886,  p. 
1495,  sec.  10.  ,^ 

Under  this  section  two  methods  of  serving 
demand  and  notice  are  provided :  one,  per- 
sonally, upon  the  tenant;  the  other,  on  t^e 
leased  premises.  There  was  no  attempt  at 
the  latter.  Indeed,  as  the  lessors  were  in 
actual  possession  of  the  surface  of  the  ground, 
and  the  lessee  had  as  yet  made  no  entrance 
into  the  coal  veins,  it  mi^ht  have  been  diffi- 
cult to  have  complied  with  the  8tatute,  bv 
givinfl^  such  a  notice  on  the  premises  as  would 
ave  lorfeited  the  leases.  Neither  was  any 
notice  given  at  the  offices  or  worlLs  of  the 
Coal  and  Coke  Company  in  Illinois.  What 
the  lessors  attempted  was  to  give  personal 
notice  to  the  receiver,  and  to  him  alone,  by 
mail,  in  St.  Louis.  There  is  no  testimony 
•bowing  that  Harrison,  the  receiver,  lived  in 
8t.  Louis.  It  is  true,  in  the  cross-bill  ot 
the  trustee  in  the  mortgage  of  the  Coal  and 
Coke  Company,  filed  a  year  after  the  appoint- 
ment of  the  receiver,  and  months  arter  the 
filing  of  the  intervening  petition,  Harrison 
Is  described  as  residing  in  8t.  Louis ;  but  if 
this  description  in  the  cross-bill  of  the  trustee 
can  be  invoked  by  the  intervenors  as  an  ad- 
mission in  their  liehalf,  it  would  seem  to  im- 
plv  that  the  party  whose  admission  was  thus 
relied  upon  was  himself  the  one  entitled  to 
notice ;  and,  in  this  respect  it  must  be  borne 
in  mind  that  the  receiver  waa  appointed,  not 
at  the  instance  of  this  trustee,  or  in  a  suit 
filed  by  him,  but  at  the  instance  of  and  in  a 
suit  filed  by  certain  stockholdeors  and  credit- 
on  of  the  Coal  and  Coke  Company. 


But  passing  this,  as  to  two  of  the  leases, 
notices  were  sent  on  February  2,  1885,  in  a 
registered  letter,  and  the  registry  return  re- 
ceipt was  in  evidence.  The  indorsement  on 
the  receipt  is  "John  W.  Harrison,  per  C.  M. 
Pierce."  These  letters  were  not  directed  to 
Harrison  as  receiver  of  the  Coal  and  Coke 
Company,  and  there  is  no  testimony  as  to 
who  C.  M.  Pierce  was,  or  what  relations,  if 
any,  he  sustained  to  the  Coal  and  Coke  Com  l^t^J 
pany,  or  the  receivership,  or  John  W.  Har- 
rison. There  was  no  other  evidence  tending 
to  show  that  Harrison  ever  received  the  no- 
tices. It  may  be  that  C.  M.  Pierce  was  a 
secretary  or  emplov6  of  John  W.  Harrison's, 
authorized  to  receive  and  receipt  for  his  let- 
ters, but  there  is  no  evidence  as  to  the  fact 
No  reason  is  given  why  personal  service  was 
not  made  on  Harrison.  Doubtless,  as  re- 
ceiver, he  was  often  at  the  Company's  office 
and  works  in  Illinois,  in  the  immediate 
neighborhood  of  the  leased  premises,  and  the 
residences  of  the  lessors.  At  any  rate,  8t. 
Louis  is  not  very  distant,  and  if  it  were  too 
much  trouble  for  these  lessors,  themselves, 
to  visit  8t.  Louis,  the  notices  could  easily 
have  been  sent  to  someone  there,  by  whom 
personal  service  could  have  been  made.  It 
IS  true  that  the  receiver,  in  his  answer  to  the 
inlervening  petition,  does  not  deny  the  re- 
ceipt of  these  notices.  But  for  two  reasons 
this  does  not  help  the  intervenors :  First, 
the  allegation  in  the  petition  in  respect  to 
demand  and  notice,  ana  the  service  thereof, 
is  limited  by  a  reference  to  the  writing  con- 
taining the  demand  and  notice,  a  copy  of 
which  is  attached  as  an  exhibit,  and  a  like 
reference  to  the  registry  return  receipt,  also 
attached  as  an  exhibit;  and  doubtless  the 
receiver  could  not  deny  these  matters.  The 
question  is  not  whether  these  demands  and 
notices  were  prepared  and  placed  in  an  en- 
velope and  mailM  as  stated,  nor  whether  the 
registry  return  receipt  was  as  stated,  but 
whether  these  facts  established  personal  serv- 
ice on  the  receiver.  His  failure  to  deny  the 
facts  does  not  justify  the  inference  which  in- 
tervenors draw  from  them.  It  only  leaves 
the  matter  for  the  determination  of  the  court. 
The  other  is,  that  in  equity  proceedings  a 
purty  must  prove  all  the  facts  necessary  to 
his  right,  except  so  far  at  they  are  admitted 
by  the  adverse  party.  From  these  considera- 
tions it  is  evident  that,  as  to  these  two  cases, 
no  such  proof  was  made  of  the  personal  serv- 
ice of  demand  and  notice  as  entitled  petition- 
ers to  a  decree  of  forfeiture. 

Passing  now  to  a  third  lease— the  one  exe- 
cuted by  Nancy  Priddy,  as  widow  and 
gusjxlian.  It  appears  that  the  property  leased  [96  J 
passed,  by  sunduV  conveyances  subsequent  to 
the  lease,  to  William  Henderson,  one  of  the 
interveners.  We  do  not  understand  that 
there  is  any  question  as  to  his  ownership  of 
the  property,  or  ss  to  his  having  acquired  all 
the  title  originally  held  by  the  lessors.  He, 
too,  attempted  to  give  notice  by  mail,  instead 
of  by  personal  service,  and  oo  the  1st  of  Janu- 
ary, 1886,  at  Carterville.  Hlinois,  he  mailed 
a  notice,  of  which  the  following  is  a  oopv, 
to  John  W.  Harrison,  lecsiyer,  etc.,  at  St. 
Loots,  Missouri: 
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"Carterville,  111.,  January  1,  1885. 
^'To  John  W.  Harrison,  Receiver  of  the  Car- 
bondale  Coal  and  Coke  Company. 

"Sir:  Tliere  is  now  due  me  for  rent  or 
lease  money  on  east  one  half  of  the  southeast 
quarter  of  section  88,  township  8,  ranee  1 
east,  eighty  dollars  for  the  year  1884.  I 
hereby  demand  payment  of  the  amount  due 
me  and  for  said  rent  as  aforesaid,  and  if  pay- 
ment be  not  made  within  ten  days  from  the 
date  of  this  denumd  I  shall  claim  a  forfeiture 
in  accordance  with  the  terms  of  the  lease 
heretofore  ffiven  to  A.  C.  Bryden,  president 
of  the  Carbondale  Coal  and  Coke  Company, 
by  me,  for.  the  minerals  underlying  said 
aboye-described  real  estate. 

''Yours,  truly,       William  Henderson." 

This  notice  was  not  mailed  in  a  registered 
letter.  There  is  no  testimony  as  to  whether 
the  letter  thus  mailed  was  returned  to  the 
sender ;  and  no  eyidence  of  the  receipt  of  the 
letter,  other  than  that  which  flows  from  the 
fact  of  mailing.  Undoubtedly,  under  some 
circumstances,  this  is  evidence  of  the  receipt. 
In  2  Wharton  on  Evidence,  sec.  1828,  the 
rule  is  thus  stated:  *'The  mailing  a  letter, 
properly  addressed  and  stamped,  to  a  person 
known  to  be  doing  business  in  a  place  where 
there  is  established  a  regular  delivery  of 
letters,  is  proof  of  the  reception  of  the  letter 
by  the  person  to  whom  it  is  addressed.  Sudi 
proof,  however,  is  open  to  rebuttal,  and  ul- 
timately the  question  of  delivery  will  be  de- 
cided on  all  the  circumstances  of  the  case.  ** 
In  support  of  this  proposition  many  authori- 
ties are  cited,  among  them  the  case  of  Linden- 
[371  ^f^f^  ▼•  ^^  10  U.  B  6  Wheat.  104  [6: 
216].  In  the  case  of  United  Statu  v.  Babeoek, 
8  Dill.  671,  578,  in  which  the  question  was 
daborately  discussed  by  counsel,  «/t£<^  Dillon 
stated  the  law  in  these  words :  **  Upon  the 
subject  of  the  admissibility  of  letters,  by  one 
person  addressed  to  another  by  name,  at  his 
Known  post-office  address,  prepaid,  and  ac- 
tually deposited  in  the  post-office,  we  concur, 
both  of  us,  in  the  conclusion,  adopting  the 
language  of  Ohitf  Justice  Bigelow  in  Com, 
y.  Jefnee,  7  Allen,  568,  that  this  Ms  evidence 
tendine  to  show  that  such  letters  reached 
their  destination,  and  were  received  by  the 
persons  to  whom  they  were  addressed. '  ** 
This  is  not  a  conclusive  presumption,  and  it 
does  not  even  create  a  legal  presumption,  that 
such  letters  were  actually  received;  it  is 
evidence  tending,  if  credited  by  the  Jury,  to 
■how  the  receipt  of  such  letters, — "a  fact," 
says  Agnew,  J.  (Tanner  v.  Hvjghee,  58  Pa. 
2SiO),  'Mn  connection  with  other  circum- 
stances, to  be  referred  to  the  Jury,  under  ap- 
propriate instructions,  as  its  value  will  de- 
pend upon  the  circumstances  of  the  particular 
case."  See  also  Ruenthal  v.  Walker,  111  U. 
8.  185  [28:  805].  This  presumption,  which 
is  not  a  presumption  of  law,  but  one  of  fact. 
Is  based  on  the  proposition  that  the  post- 
office  is  a  public  agency  charged  with  the 
du^  of  transmitting  letters ;  and  on  the  as- 
sumption that  what  ordinarily  results  from 
the  transmission  of  a  letter  through  the  post- 
office  probably  resulted  in  the  given  case. 
It  is  a  probability  resting  on  the  custom  of 
business  and  the  presumption  that  the  officers 
of  the  postal  system  ducharged  their  dutv. 
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But  no  such  presumption  arises  unless  it  ap- 
pears that  the  person  addrrased  resided  in  the 
city  or  town  to  which  the  letter  was  ad- 
droased ;  and  in  this  respect  the  observationa 
heretofore  made  as  to  the  evidence  that  Har- 
rison, the  receiver,  resided  in  St.  Louis,  are- 
pertinent. 

But^  passinflT  that,  let  us  examine  the  notice 
Itself.  The  real  estate  is  described,  and  an 
amount  of  rent  alleged  to  be  due ;  but  the 
claim  of  forfeiture  is,  as  expressed,  **  in  ac- 
cordance with  the  terms  of  tne  lease  hereto- 
fore given  to  A.  C.  Bryden,  president  of  the 
Carbondale  Coal  and  Coke  Company,  by  me." 
No  such  lease  appears  in  evidence.  The  only 
lease  in  respect  to  this  real  estate  shown  is 
one  from  ifancy  Priddv,  widow  of  Peters 
Priddv  and  guardian  of  the  minor  heirs  of 
said  reters  friddy,  to  the  Carbondale  Coal 
and  Coke  Company.  We  may  not  assume 
what  the  provisions  of  the  lease  referred  to 
were  in  respect  to  forfeiture ;  and  there  can 
be  no  doubt  but  Uiat  parties  to  a  lease  may, 
by  express  stipulation,  provide  for  an  exten- 
sion of  the  statutory  conditions  of  forfeiture. 
We  do  not  mean  to  be  understood  as  saying 
that  parties  may  by  contract  deprive  the 
lessee  of  the  protection  against  summary  for- 
feiture given  by  the  statute.  There  may  be 
a  public  policy  which  will  prohibit  any  such 
i^reement  for  a  summary  deprivation  of 
right,  but  there  is  no  public  policy  which 

Srevents  contract  stipulations  in  the  other 
irection.  Parties  may  make  a  lease,  with 
a  valid  stipulation  therein,  that  no  forfeit- 
ure shall  take  place  until  after  twelve 
months'  demand  and  notice,  and  in  other  re- 
spects limiting  the  right  of  re-entry.  And 
when  a  forfeiture  is  demanded  in  accordance 
with  the  terms  of  a  lease,  before  such  for- 
feiture can  be  decreed  it  is  necessary  that 
the  lease  be  produced  in  evidence,  in  order 
that  the  court  may  see  that  there  are  in  it  no 
contract  stipulations  in  respect  to  forfeiture 
beyond  the  statutory  provisions.  It  is  true 
that  the  intervener  Henderson  testifies  that 
he  did  not  give  any  lease  to  A.  C.  Brvden, 
and  that  the  lease  he  referred  to  in  his  de- 
mand was  that  given  by  Nancy  Priddy, 
guardian,  etc.,  to  the  Coal  and  Coke  Com- 
pany on  April  5,  1878.  But  can  it  be  that 
parol  testimony  is  competent  to  thus  change 
the  whole  tenor  and  scope  of  a  written  in- 
strument? This  is  a  proceeding  in  strict 
right.  Intervener  demands  a  forfeiture,  and 
as  evidence  of  his  right  to  a  forfeiture  alleges 
a  written  demand  In  accordance  with  the 
terms  of  a  described  lease.  When  his  case 
comes  on  for  hearing  he  says  there  is  no  such 
lease,  and  the  one  referred  to  wss  an  entirely 
different  lease,  between  different  parties  from 
those  therein  named.  Surely  it  needs  no  ar- 
gument to  show  that  such  a  notice,  with  such 
evidence,  does  not  lay  the  foundation  for  a 
decree  of  forfeiture. 

With  regard  to  the  remaining  lease,  sub- 
stantially the  same  observations  are  appro- 
priate. This  wss  the  notice  which  was 
given,  and  it  was  served  in  the*  same  way : 

"Carterville,  HI.,  Jan.  1,  1885. 
**To  John  W.  Harrison,  Receiver  of  the  Car- 
bondale Coal  &  Coke  Company. 
"Sir:    Tliere  is  now  due  me  for  r^nt  of 
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lease  on  southwest  qtiarter  of  southeast  quar- 
ter of  section  88,  township  8  south,  of  range 
1,  forty  dollars  ($40)  for  the  year  1884,  less 
the  amount  received  at  the  Company's  store, 
at  Cartervllle,  111.,  in  goods,  etc.  I  hereby 
demand  payment  of  the  amount  due  me  for 
said  rent  as  aforesaid,  and  if  payment  be  not 
made  within  ten  days  from  the  date  of  this 
demand  I  shall  claim  a  forfeiture  in  accord- 
ance with  the  terms  of  the  lease  heretofore 
given  to  you  by  me  for  minerals  underlying 
said  above- desoi  bed  real  estate. 

**  Yours  truly,  Joseph  Waldron." 

The  onlv  lease  of  this  real  estate,  which 
was  in  evidence,  was  one  executed  March  11, 
1878,  bv  Thomas  Waldron  and  his  wife.  Bar- 
bara  Waldron,  to  the  Oarbondale  Coal  and 
Coke  Company,  which  lease  recites  that  on 
the  25th  day  of  March,  1871,  a  right  had  been 

fiven  by  Joseph  Waldron  and  wife  to  Frank 
.  Chapman  and  two  others,  to  enter  upon 
the  premises  and  mine  the  coal  and  other 
mineral  therein,  upon  certain  conditions 
which  are  not  detailed,  and  which  further 
recites,  **that  Thomas  Waldron  and  wife  are 
now  the  owners  of  the  real  estate,  and  that 
the  mining  rights  given  to  Chapman  and 
others  have  been  assigned  to  the  Carbondale 
Coal  and  Coke  Company, "  and  thereafter  pro- 
ceeds to  describe  the  terms  and  conditions  of 
the  lease.  8imilar  testimony  was  fi  ven  as  in 
the  Henderson  case,  except  that  In  this  the 
intervenor  did  not  testify  that  he  had  not 
made  a  lease  directly  to  the  receiver,  nor  that 
the  lease  which  he  referred  to  in  his  demand 
was  the  one  executed  by  Thomas  Waldron 
and  wife  to  the  Carbondale  Coal  and  Coke 
Company.  This,  however,  makes  no  material 
difference,  for,  as  we  have  seen,  the  testi- 
mony of  Henderson  as  to  his  intentions  and 
what  he  meant  bv  his  demand  is  incompetent 
as  against  its  plain  letter.  It  is  needless, 
therefore,  to  enter  into  any  new  discussion  of 
the  sufficiency  of  this  demand  and  notice. 
In  conclusion,  in  respect  to  all  these  leases, 
it  may  be  observed  that  there  is  not  that  full, 
clear  and  strict  proof  of  the  delivery  to  the 
receiver,  even  if  he  were  the  party  alone  en- 
titled thereU),  of  a  demand  and  notice,  correct 
In  its  description,  and  sufficient  to  entitle  Uie 
lessor  to  a  forfeiture. 

Appellant  further  insists  that  the  court 
erred  in  granting  a  rehearing  to  the  receiver. 
The  rehearing  was  granted  at  the  same  term ; 
and  it  is  familiar  law  that  a  court  of  equity 
has  full  power  over  its  orders  and  decrees 
during  the  term  in  which  they  are  entered. 
In  D<m  V.  Tyack,  05  U.  8.  14  How.  297,  818 
ri4 :  428,  485],  this  court  said :  ''The  court, 
in  vacating  the  decree,  were  correcting  an 
error  both  of  fact  and  of  law ;  and,  during 
the  term  at  which  it  was  rendered,  they  had 
full  power  to  amend,  correct  or  vacate  ft,  for 
either  of  these  reasons.*  And  in  BcMetr, 
UniUd  8tat€i,  76  U.  8.  9  Wall.  88.  41  [19: 
548,  549],  in  which  the  action  of  a  court  in 
setting  aside  a  judgment  at  the  same  term  at 
which  it  was  rendered  was  sustained,  it  was 
said  that  **this  control  of  the  court  over  its 
own  judgment,  during  the  term,  is  of  every- 
day practice."  As  from  the  foregoinr  opin- 
ion It  Is  apparent  that  the  court  erred  In  its 


first  decree,  its  action  In  mnting  a  rehearing 
cannot  be  condemned ;  and  where  a  judgment 
or  decree  is  set  aside  at  the  term  at  which  it 
is  rendered,  it  is  as  though  it  had  never  been« 
It  appears  from  the  eviaence  that  Hitchcock 
had  full  notice  of  the  proceedings  In  the  cir- 
cuit court,  so  that  he  cannot  claim  to  have 
been  misled.  Knowing  that  the  court  had 
full  power  during  the  term  to  vacate  Its  own 
decree,  he  took  these  leases  subject  to  the 
possibility  of  such  vacation  of  the  decree. 

It  is  also  objected  that  there  was  error  In 
making  Hitchcock  a  partj  to  these  proceed- 
ings ;  but  although  the  court  ordered  that  he 
be  made  a  party,  no  process  ^as  served  on 
him;  he  voluntarily  appeared  and  filed  an 
answer,  setting  up  bit  claims.  It  is  too  late 
now  for  him  to  object  that  there  was  error 
in  this. 

From  these  various  considerations  itiict' 
dered  that  ihs  appeal  in  No.  tJfl  be  dimrUited, 
and  that  the  decree  in  No.  i48  be  affirmed. 


K  O.  8TEyEN80N,  PIff.  in  Brr. 

J.  Q.  BARBOUR 
(See  8.  a  Beporter^  ed.  48J 
When  eourt  toiU  net  review 


Where  there  Is  do  asslsrnineDt  of  errors,  oor  aaj 
8pe<4floatk>n  of  errors  in  lurief  of  plaintiff  In  erroKi 
and  the  record  preteots  no  questloD  of  law,  this 
oourt  will  not  review  the  case,  but  wlUafflrm  the 
judgment. 

[No.  804.1 
Argued  and  Submitted  April  14, 1891.    Decided 

April  20, 1391. 

IK  ERROR  to  the  Circnit  Courtof  tbeUnitad 
8utes  for  the  District  of  Eentnckj.    4f* 
ftrmed. 

The  facts  are  stated  in  tlie  opinion. 
Mr.  «l.  O.  Carlisle  for  plabtilf  in  emw. 
Mr,  Onin  B.  Hallow  for  defendant  in 
error. 

The  Chief  Jnetleet 

No  assignment  of  errors  aocompanSea  the 
transcript  of  record  In  this  case,  nor  is  thert 
anv  specification  of  the  errors  relied  on  in  the 
brief  of  counsel  for  plaintiff  in  error.  More- 
over, the  reoord  presents  no  question  of  law 
calling  for  the  exercise  of  our  right  of  rerlew. 
FiMum  ▼.  Okieoffo,  M.  d  St.  P.  R  Oe.  187 
U.  8.  60  [84:  6851;  Plaeiile  Sctp.  Oe.  w.  MaUn, 
182  a.  8.  081.  688  [88:  400,  408]. 

The  Judgment  ie<nJllrmed, 


WILLIAM  M.  BORAH  R  AX...  Jppt$.» 

JOSEPH  B.  WILSON,  Ooonty  Clerk»  m  il. 

(See  &  a  Beporter*8  ed.  I7«  I8J 

Municipal  honde—eaee  qffirmed, 

OMe  In volvlnir  the  validity  of  nranSolpal  bonds,  at> 
firmed  upon  the  authorftr  of  Leaeh  r,  Ptopit,  IS 
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M  U.&t.  OBEDum;  Penh.  R.  Co.  y.  Qbebn;  Sk  Parte  W.  &  Q.  R«  Co.  49;  49-61;  91-97 


OL  AlO  Wege.Bep.6l7:Airter7.  JTemocTUm,  108 
1I.&  W^  4U):  Bonham  v.  JTeedltfi,  Id.  648  (451). 

[No.  809.1 
Afgiui  and  Submitted  April  15, 1891.    Decided 
AprU  to,  1891, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  ibe  Oniied  States  for  the  Boutbeni  Dis- 
trict of  DliDois  dismisslDg  a  suit  for  Id juoctioD 
nd  to  cancel  booda  issued  by  Wayne  County, 
IDiiM^    Affirmed. 

Mmn.  B*  Tompkins  and  BeU  A  Oreen  for 
inellants. 

ifeiin.  Geo.  A.  Sanders*  T.  C.  Mather* 
J,  A,  ihnnoUi/  and  0«  4.  Bailey  for  ap- 

pdML 


The  Chief  Jnstii 

The  decree  of  the  circuit  court  fa  affirmed 

an  the  authority  of  Leach  v.  Peoj^,  122  DL 
,  10  West  Rep.  617;  Barter  ▼.  Kemochan, 
108  U.  8.  562  [26: 41i1;  BonAam  ▼.  I/eedles,  Id. 
148  [461]. 
AJlbriML 


UNITED  STATES,  Pff.  in  Err., 

JOHN  T.  CHIDE8TER  bt  au 

(8ee  a  a  Beporter^  ed.  49.) 

Queetiim  ef  fact  fcr  jury. 

In  n  aetfcm  for  moDOj  firaudolently  denuuided  and 
neehred,  where  there  was  evidenoe  tending  to 
otabUBb  the  iSBuee  on  plaintUTs  part,  it  is  error 
for  the  trial  court  to  take  the  case  away  from  the 

[No  818.] 

AprU  IS,  1891.     Decided  April  »0, 
1891. 


Fr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas 
Id  teview  a  judgment  for  defendants  in  an  ac- 
tkn  biODght  l^  the  United  States  for  money 
ftgiOj  and  fraudulently  demanded  and  re- 
am! by  defendants  for  carrying  the  mail 

''■'  tNra certain  route.    Beeened. 

I     ^Jf^JI^  ^  MmiaxjtAmetant  Atty-Oen., 

;    vsliiiitlff  in  error. 

'  Bo  eoQoael  for  defendant  in  error. 

The  GUef  Jnstiee: 

tUi  wss  an  action  brought  under  sections 
M  md  4057  of  the  Revised  Statutes.  There 
vnerideDce  tending  to  establish  the  issues  on 
ijiiniifl'i  part,  within  the  rule  laid  down  in 
marSbtietT.  Barlow,  182  U.  S.  271  [88:  846]. 
w  court  took  the  case  away  from  the  jury 
Md  ia  that  committed  error. 

^  Judgment  is  revereed  and  the  cause  re- 
■tadtf  sOA  a  direction  to  award  a  new  trial. 


T^Om^AMto  queet4on»  cf  law  and  faet^for  court 
^M$,1neMl  and  criminal  eaaes.  Bee  note  to  Kiufs 
r.MnnBe  Dm.  00.8:155. 

Vlsi  swnHet  may  he  dfreeteS  by  th«eoiirt.  See 
idtDChaiid  Chute  ▼.  Wlnegar,  ZL:  ITL* 


♦PENNSYLVANIA  RAILROAD  COM- 
PANY.  Plff.  in  Err., 

V. 

HIRAM  GREEN  bt  al. 

(See  8.  C  Reporter*8  ed.  48-5L) 

Question  for  jury. 

Where  the  case  is  one  clearly  for  the  consideration 

and  determination  of  the  jury,  it  is  not  error  for 

the  trial  court  to  refuse  to  direct  a  verdict  for  de- 
fendant. 

[No.  815.] 
Argued  April  16, 1891.    Decided  April  gO,  1891. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
Tania  to  review  a  judgment  in  favor  of  plain- 
tiffs, entered  on  a  verdict  of  the  jur^  in  an 
action  for  damages  for  injuries  received  by 
Mrs.  Anna  M.  Green,  wife  of  Hiram  Green, 
through  the  negligence  of  the  Pennsj^lvania 
Railroad  Company  in  failing  to  exercise  due 
care  in  the  construction  of  its  station  and  to 
provide  means  whereby  she  might  safely  leave 
a  train.    Affirmed. 

Mr,  Geo.  Tneker  Bispham  for  plaintiff 
in  error. 

Messrs,  Leoni  Melick  and  John  W.  Wescott 
for  defendants  in  error. 

Court  declined  to  hear  counsel  for  defendanta 
in  error. 

The  Chief  Justice: 

The  only  exceptions  properly  preserved  were 
to  the  refusal  of  the  court  to  give  defendant's 
first,  second  and  seventh  instructions  to  the  ef- 
fect that  there  could  be  no  recovery  under  the 
first  or  under  the  second  count  of  the  declara- 
tion (and  there  were  but  two),  and  that  the  ver- 
dict must  be  for  the  defendant. 

We  are  of  opinion  that  the  case  was  clearly 
under  each  count,  for  the  consideration  and 
determination  of  the  jury,  subject  to  proper 
instructions  as  to  the  principles  of  law  involved, 
which  were  given,  and  that  the  court  did  not 
err  in  declining  to  instruct  as  prayed. 

The  judgment  ie  affirmed. 


fEx  parte: 
In  the  Matter  of  the  WASHINGTON  AND 
GEORGETOWN  RAILROAD 
COMPANY,  Petitioner. 

(See  S.  G.  Beporter*8  ed.  01-07.) 

Interest  cannot  be  added  to  judgment  after  affirm- 
ance without  direction  of  this  court — mandate 
of  this  couH  must  be  followed — mandamus  to 
inferior  court,  when  proper. 

L   Where  this  court  aflOrmed  a  Judgment  founded 

*^OTB.-> J.8  to  questions  of  law  astd  fact,  for  eowrt 
or  jury,  in  cMl  and  criminal  coms,  sob  note  to  Kinff 
V.  Delaware  Ins.  Ck>.  8:  165. 

When  a  verdict  may  be  directed  by  the  court 
See  note  to  Grand  Chute  v.  Wlnegar,  21: 174. 

fNOTB.— TFTien  mandamus  wiR  issue.  See  note  to 
irCluny  V.  Silllman,  4:  288. 

Ab  to  mandamua  to  control  inferior  courts;  discre- 
tion,—see  note  to  Ex  parte  Morgan,  29:  18S. 

As  to  mandamua  to  compel  city,  town  or  county  to 
levy  tax  to  pay  bonds  or  interest  on  bonds^aee  noU  to 
Davenport  v.  United  States,  19:  704. 
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yi-97  SUFREMB  COUBT  OF  THB  tJNITED  StATBA.  OOt.  TBI^ 

OQ  tort  whJob  did  Dot  allow  Interest,  and  this  court  McDade  was  employed  at  the  time  he  m- 

did  not  award  Interest,  it  was  the  duty  of  the  tained  the  injuries.     The  cscue  was  Dot  it 

court  below  to  enter  its  judgment,  after  affirm-  issue,  and  a  trial   was  bad  before  t  jnir 

ance,  without  Interest.  ^Iii^h  resulted  in  a  verdict  for  the  plaii^ 

IL   On  a  mandate  from  this  court,  containing  asp©-  qq  ^q  igth  of  December,  1885,  for  18,195. 

cfflo  direction  to  the  Inferior  court  to  enter  a  upon  that  verdict  a  Judgment  was  entered  oi    t 

Of  an  inferior  court,  where  there  is  no  other  ade-         .  v*«.um»|5co,  omvi,   vua*  u«  mov  acwyci  ■» 

quate  remedy,  and  where  there  is  no  discretion  to  ^^^^J    5,^^*2  ^^^  have  execution  thereof. 

be  exercised  by  such  court.  ^"®  defendant  filed  a  motion  for  a  new  tnil 

I  No  8  Original  1  ^°  ^  ^^^^  ^^   exceptions,  and  the  case  wai 

Arffued  April  IS,  U!  1891,    Decided  April  97,  ^^ard  bv  the  general  term  of  ^  cour^  whidi. 

•^  ^         *       1891  ^^  the  28th  of  June,  1886,  affirmed  the  Judg- 

ment, with  costs.    5  Mackev,  144.    Nothiof 

N  MOTION  for  mandamus  to  the  Supreme  was  said  in  either  of  the  judnnents  tbont 

Court  of  the  District  of  Columbia,  com-  interest.     The  defendant  brought  the  cue  to 

mandiDg  it  to  vacatt  a  Judgment  so  far  as  it  tbis  court  bv  a  writ  of  error,  and,  on  the  IMi 

I  elated  to  ioterest  and  to  enter  a  judgment  on  of  May,  1890,  it  affirmed  the  Jud^nnent  of 

the  mandate  of  thlR  '.•x)urt  in  accordance  with  the  fi[eneral  term.     Wcuhington  db  Q,  KCt, 

its  term:^,  that  is  to  say,  a  Judgment  without  v.  McDade,  185  U.   8.  554  [84 :  235].   The 

interest.    Mandamus  qranted.  judgment  of  this  court,  in  terms,  was,  that 

See  Washington  dk  G,  B.  Co,  v.  MeDads,  185  the  judgment  of  the  general  term,  of  Jam 

U.  S.  554  (34:  235),  for  the  decision  of  this  28,  1886,  **  be  and  it  is  hereby  affirmed,  vitk 

court  in  tbis  case,  oo  the  merits.  costs  to  be  taxed  by  the  clerk,  and  tlttt  tka 

Messrs,  Walter  D.  David^^  and  Enoeh  plaintiff  have  execution  thereof."    NoChim 

Totten,  for  petitioner:  was  said  about  interest. 

Mandamus  will  lie  to  correct  irregularities  of       The  mandate  of  this  court,  isAied  llaj  97, 

the  inferior  courts  where  there  is  no  other  ade-  1890,    recited  the  Judgment  of  the  gaooil 

quate  remedy.  term  and  contained  ue  ludgment  St  this 

Ex  parte  Bradley,  74  U.  8.  7  Wall  876(19:  court,   and  then  conmumaed   the    Saprena 

218);   Virginia  v.  Rives,  100 U.  S.  323,  324,  329  Court  of  the  District  ''that  such  exacntioa 

^:  671,  673);   Ex  parte  Sibbald,  37  U.  S.  12  and  proceedings  be  had  in  said  cause  aa,  a^ 

ret.  492  (9:  1169);  Ex  parte  Dubuque  d  P,  R.  cording  to  right  and  Justice  and  the  laviof 

Co,  68  U.  S.  1  Wall.  69  (17:  514);  United  States  the  United  States,  ought  to  be  had,  the  lakl 

V.  New  Orleans,  103  U.  S.  358  (2^:  395);  Ex  writ  of  error  notwithstanding."    Afterwank 

parte  Bradstrest,  31  U.  8.  6  Pet.  774  (8:  577);  the  mandate  was  presented  to  the  8ai»aBl 

JJarrington  v.  Bailer,  111  U.  8.  796  (28:  602);  Court  of  the  District  in  general  term,  aid  a 

KendaU  v.  Stokes,  44  U.  S.  3  How.  87  (11:  506);  motion  was  made  to  it,  on  behalf  of  McDa^ 

ExparU  Taylor,  55  U.  8.  14  How.  3  (14:  302).  to  enter  up  a  ludgment  against  the  RailnaA     ! 

So  to  control  the  discretion  of  an  inferior  Company  for  interest  on  the  judgment  of  thi    * 

court  where  a  discretionary  power  has  been  special  term  at  the  rate  of  six  per  cent  pir 

abused.  annum  thereon  from  the  18Ui  of  DMemlMr. 

Virginia  v.  Rives,  100  U.  S.  818(25:  667).  1885.     On  the  9th  of  Jane,  1890,  theoont 

The  mandate  of  this  court  affirmed  the  judg-  decided  the  motion  In  fav(»r  of  McDnde,  aid 

ment  of  the  special  term,  and  it  became  the  on  that  daj  entered  up  a  ludgment  agaiait 

judraient  of  this  court,  which  the  inferior  court  the  Railroad  Company  for  tne  payment  vi  thi 

could  not  modify.  Judgment,  with  interest  on  it  aoooiding  to 

Perkins  v.  Foumiquet,  55  U.  8.  14  How.  830  the  terms  of  the  motion.    Tba  mandate  m 

(14:  442);  Ex  parte  Sibbald,  87  U.  8. 12  Pet.  492  filed  on  the  same  day,  and  the  lenna  of  thi 

(9:  1169).  order  made  thereon  by  the  generml  tenn«tR» 

Messrs,  W.  A.  Cook,  C.  C.  Cole  and  W,  that  McDade  have  executioo  of  hit  jodgiMal 

L,  Cole,  for  respondents:  against  the  Railroad  Company  raiMCfad  l9 

The  whole  question  of  executioo  was  remitted  the  special  term,  to  wit,  tL«  aomof  |l,li( 

to  the  court  below,  which  necessarily  includes  "  with  interest  thereon  from  the  dila  thMi 

the  question  of  interest  and  costs.  until  paid,"  and  the  coats  of  the  plaintif  !■ 

Perkins  v.  Fourmquet,  55  (J.  8. 14  How.  881  the  suit  in  the  Supreme  Court  of  tno  District 

(14:  443);  Ex  parte  Many,  Id.  24  (311);  Ex  to  be  taxed  by  the  deriE.    TheRailroidOo» 

parte  Flippin,  94  U.  S.  850  (24   195);    Young  pany,  at  the  time  of   the  making  of  M 

T.  Qodbe,  82  U.  8. 16  Wall  562  (21:  250).  order,  objected  and  excepted  to  the  TuiUiiail 

1^      r  ^.      «•       .  «     .    ,  in  open  court    It  therenpon,  oo  tlw  lM« 

Mr,    Justice    BUtchford   delivered   the  June,  1890,  filed  in  the  <Aoe  of  the  cM  d 

opinion  of  the  court :  this  court  a  petition  aeUing  forth  ths  ffl»- 

()n  the  16th  of  January,  1884,  Lewis  H.  going  facts  and  praying  for  a  writ  of  ■•• 

McDade  brought  an  action  at  law  in  the  8u-  damns  to  the  Supreme  Court  of  the  DlHridi 

preme  Court  of  the  District  of  Columbia  commanding  it  to  vacate  the  Ju4giiieit  d 

against   the    Washington   and    Georgetown  June  8,  1890,  so  far  as  It  related  to  lalBW* 

Raih-oad  Company,  to  recover  damages  for  on  the  Judgment  of  Decemher  18,  188&  ail 

personal  Injuries  alleged  to  have  been  inflict-  to  enter  a  judgment  on  the  '"fmdatft  of  tUi 

ed  upon  him  in  consequence  of  the  negligence  court  in  acooraianoe  with  its  terma,  that  la  t» 

of  the  employes  of  the  Company,  and  of  the  say,  a  Judgment  affliming  the  ]iidnM«t«( 

unfit  character  and  condition  of  the  machin-  the  general  term  of  June  K,  1888,  wtth  oort^ 

ery  used  In  the  shops  of  the  Company  where  without  more. 

•*^  U%V.K 
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Arte  Washinotok  akd  Qbobobtown  R  Co. 
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On  that  petition,  on  application  of  the 
Bailroad  Company,  this  court  made  an  order. 
at  its  present  tenn,  requiring  the  Supreme 
Oourt  of  the  District  to  show  cause  why  the 
writ  of  mandamus  prayed  for  should  not 
issue.  A  return  to  this  drder  has  been  filed,  in 
which  the  latter  court  states,  that  by  the 
mandate  it  was  commanded  that  such  execu- 
tion and  proceedings  be  had  in  the  cause  as, 
according  to  light  and  Justice  and  the  laws 
ot  the  United  States,  ought  to  be  had,  and 
that  the  order  of  June  9,  1890,  was  passed  in 
the  cause  because  the  court  sitting  in  general 
term  believed  said  order  was  in  accordance 
with  riffht  and  justice  and  the  laws  of  the 
United  States ;  and  it  annexes,  as  its  reasons 
for  passing  the  order,  the  opinion  of  the 
general  tenn,  composed  of  JusHea  Hagner, 
Clox  and  James  (18  Wash.  Law  Rep.  719), 
delivered  June  9,  1890,  by  Mr,  Juitiee 
Hagner. 

We  are  of  opinion  that  the  writ  of  man- 
damus prayed  for  must  be  granted,  irrespect- 
ively of  the  question  largely  discussed  at 
the  bar  and  considered  in  the  opinion  of  the 
general  term,  as  to  whether  a  judgment 
founded  on  tort  bears  or  ought  to  bear  inter- 
est, in  the  Supreme  Court  of  the  District, 
from  the  date  of  its  rendition. 

Upon  the  hearing  on  the  writ  of  error, 
which  resulted  in  the  judgment  and  mandate 
of  this  court,  the  question  of  the  allowance 
of  interest  on  the  judgment  from  its  date 
until  it  should  be  paid  was  a  question  for  the 
consideration  of  this  court.  The  fact  that 
the  judgment  of  this  court  merely  afllrmed 
the  judgment  of  the  general  term  with  costs, 
and  said  nothing  about  interest,  is  to  be 
taken  as  a  declaration  of  this  court  that,  upon 
the  record  as  presented  to  it,  uu  interest  was 
to  be  allowed.  It  was  thereupon  the  duty  of 
the  general  ^rm  to  enter  a  judgment  strictly 
in  accordiiiice  with  the  judgment  of  this 
court,  and  not  to  add  to  it  the  allowance  of 
interest. 

The  judgment  of  the  general  term  of  June 
"28,  1886,  made  no  allowance  of  interest,  nor 
did  the  judgment  of  the  special  term  of  De- 
•cember  18,  1885.  Those  were  the  judgments 
which  were  afltaied  by  this  court,  and  it 
affirmed  them  as  not  providing  for  any  inter- 
est and  this  court  did  not  itself  award  any 
interest.  The  command  of  the  mandate  of 
this  court,  **  that  such  execution  and  proceed- 
ings be  had  in  said  cause  as,  acoorainff  to 
right  and  justice  and  the  laws  of  the  United 
States,  oueht  to  be  had,  the  said  writ  of 
error  notwithstanding,"  did  not  authorize  the 
General  Term  of  the  Supreme  Court  of  the 
District  to  depart  in  any  respect  from  the 
judgment  of  this  court.  Under  these  circum- 
-stances,  the  general  term  had  no  authority 
to  make  its  order  of  June  9.  1890,  in  regard 
to  interest  on  the  judgment. 

The  amount  of  such  interest,  calculated  at 
the  rate  of  six  per  cent  per  annum  from 
December  18,  1885,  to  June  9,  1890,  was  not 
<]uite  f  1,700.  The  amount  involved  was 
therefore  too  small  to  be  the  subject  of  a  writ 
of  error  from  this  court.  The  only  relief 
which  tho  Railroad  Company  could  obtain 
in  the  premises  was  therefore  by  a  writ  of 
mandamus.    A  mandamus  will  lie  to  correct 
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such  an  error,  where  there  is  no  other  ade- 
quate remedy,  and  where  there  is  no  dis- 
^sretion  to  be  exercised  by.  the  inferior  couit. 
BxparU  Sibbald,  87  U.  S.  12  Pet.  488  [9: 
1167]  ;  Bx  parte  Bradley,  74  U.  S.  7  Wall. 
864,  876  ri9 :  214.218]  ;  Virginia  v.  Bitee,  100 
U.  S.  818,  829  [25 :  067,  678]. 

In  Perkin»  t.  FourrUqusl,  55  U.  8.  14  How. 
828,  880  [14 :  441,  442],  the  circuit  court  had 
failed  to  carry  out  the  mandate  of  this  court, 
and  the  matter  was  brought  to  this  court  l^ 
an  appeal.  A  motion  having  been  made  to 
dismiss  the  appeal  on  the  ground  that  it 
would  not  lie,  this  court  said :  "This  oblec- 
tion  to  the  form  of  pro<5eedinff  involves 
nothing  more  than  a  question  of  practice. 
The  mandate  from  this  court  left  nothing:  to 
the  judgment  and  discretion  of  the  circuit 
court,  but  directed  it  to  carry  into  execution 
the  decree  of  this  court,  whidi  was  recited  in  [961 
the  mandate.  And  if  the  decree  of  this  court 
has  been  misunderstood  or  misconstrued 
by  the  court  below,  to  the  injury  of  either 
party,  we  see  no  valid  objection  to  an  appeal 
to  this  court,  in  order  to  have  the  error  cor- 
rected. The  question  is  merely  as  to  the  form 
of  proceeding  which  this  court  «houid  adopt, 
to  enforce  the  execution  of  its  own  mandate 
in  the  court  below.  The  subject  might 
without  doubt  be  brought  before  us  upon 
motion,  and  a  mandamus  issued  to  compel 
its  execution.  But  an  appeal  ^m  the  decis- 
ion of  the  court  below  is  equally  convenient 
and  suitable. " 

The  principle  has  been  well  established, 
in  numerous  cases,  that,  on  a  mandate  from 
this  court,  containing  a  specific  direction 
to  the  inferior  court  to  enter  a  specific  judg- 
ment, the  latter  court  has  no  authority  to  do 
anything  but  to  execute  the  mandate.  Ea 
parte  Dvbuque  d  P.  B,  Co,  68  U.  S.  1  Wall. 
69  [17:514]  ;  LurarU  v.  Eaeex  Oo,  101  U.  S. 
555,  556  [25:  061,  968]. 

The  case  of  Boyee  v.  Orandy,  84  U.  S.  9 
Pet.  275  [9:  127],  is  very  much  in  point. 
In  that  case,  this  court  had  entered  a  decree 
simply  affirming  the  decree  below  wiUi  costs, 
and  had  sent  down  a  mandate  commanding 
the  inferioi  court,  in  the  terms  of  the  man- 
date in  the  present  case,  **  that  such  execution 
and  proceedings  be  had  in  said  cause  as,  ac- 
cording to  right  and  justice  and  the  laws  of 
the  United  States,  ought  to  be  had,  the  said 
appeal  notwithstanding."  On  receiving  the 
mandate,  the  court  below  varied  its  former 
decree,  and,  among  other  things,  awarded  an 
additional  amount  of  money  intended  to  be 
interest  upon  the  original  sum  decreed,  from 
the  time  of  the  rendition  of  the  decree  in  the 
court  below  to  the  time  of  the  affirmance  in 
this  court.  This  court,  on  appeal,  after  re- 
ferring to  the  Statute  which  authorized  it,  in 
case  of  affirmance,  to  award  to  the  respondent 
just  damages  for  his  delay,  and  to  the  rules 
of  this  court,  made  in  1803  and  1807,  prescrib- 
ing an  award  of  damages  in  cases  where  the 
suit  in  this  court  is  for  mere  delay,  said :  **  It 
is  therefore  solely  for  the  decision  of  the  su- 
preme court  whether  any  dfunages  or  interest 
(as  a  part  thereof)  are  to  be  allowed  or  not  in  IvT] 
cases  of  affirmance.  If  upon  the  afllrmance 
no  allowance  of  interest  or  damages  is  made, 
it  is  equivalent  to  a  denial  of  any  interest  or 
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(S-IO                             SuPBKn  Counr  of  thx  United  BTAi^ai--,                Oat-tma, 

damages ;  aod  the  circuit  court,  fa  carrjing  credit  in  aid  of  ■  lallnwd  aarpmtltm  nodal 

lata  ^ect  the  decree  ol    affirmance,    cannot  roldboDdaof  atowotlDsldot  aAllKMi),lHB| 

enlarge   the  amount  thereby  decreed,  but  le  "ftorJiily.lBTt^ wh«i«ohio<*lDnt«**«Mt 

limited  to  the  mere  ezecution  of  the  decree  *■  AnllwarMimMnrwhiehmMindtDwabM 

In  the  terms  in  which   it  Is  expressed.    A  'lCJ^*^i2.I^J?*/Si*~""^ 
decree  of  the  oircuit  court  allowlnft  interest 


boDdaandnstthe  tewn,  tfaMtt  ti 

'    '-   ■  the  stock  neetntd  fcr  ■ 

haTlDr  been  adjudged  to  te  Told. 


in  such  ft  case  {>,  to  all  Intents  and  purposes,      EJES-'S' 

ouoad  hoc,  a  new  decree,  extending  we  former      h_,rt.  hl^, 

Secree. "-citing  ISmay  v.  ifc«,   B  U.  8.  8  .^S^Jl 

Cranch,  818  [8;  111],  and  The  Santa  Maria,       «„^iL!L.„„  ,„  h™^.**  «- b— -iii 

23  U.  8.  lo'm.eat.Wl,  448  [6:  85B,  861]:      ^l^^^^^i^USS^^:^^ 

Bee  also  Bank  tf  OntUd  State*  t.  Mou,  47  U.      oelved  tbenlKx.  tbe  town  h,  m  Maioit  tfeaav 

8.  6  How.  31  [IS:  881].  panr.ttaeowiMrof tbas(oak,alllM<istaBportM 

We  do   not  consider   the   question  as  to      ottliebODasliaTebaniBdjDdcediiiTiUdlBaai 

whether  interest-was  allowable   by  law,  or      brtbe  punili —  "- — * -  -    - 

rule,  or  statute,  on  tbe  original  judgment  of      wmalndnroi . 

the  special  term,  or  whether  it  would  tiave  [No.  S91.] 

been  proper  for  the  special  term.  In  render-   BuhmilUd  Manih  H,  1891.     DteUii  JfrSIt, 

iog  the  judgment  or  otherwise,  to  hare  a1-  IWi. 

lowed  Interest  upon  It.  or  whether  it  would 

have  been  proper  for  the  general  term  to  do     A  PPEAX  from  a  decree  of  the  OrcnH  Oont 

so :  but  we  reader  our  decision  solely  upon   JlX  of  the  Dniled  Btalea  for  the  Nnthen  Dii- 

the  point  that,  as  neither  the  special  term  nor   trict  of  Illinois  decredog  that  plaintiff  mum- 

the  general  term  allowed  interest  on  the  judg-   der  town  tmnds  and  be  put  In  poeseaslM  rf 

ment,  and  as  this  court  awarded  no  interest   stock  of  a  ralboad  company  held  I7  tbe  lowi. 

in  its  Judgment  of  affirmance,  all  that  the   Jffinntd. 

geaeral  term  could  do,  after  the  mandate  of       The  facts  are  staled  in  the  ofdnlon. 

Uils  court  went  down,  was  to  enter  a  judg-       Mr.  John  i,  HMvIek  for  appeHant 

mcDt  carrying  out  the  mandate  according  to      Minm.  Osor^  A.  Bandera  and  ne«> 

its  terms,  and   simply   affirming   the   prior   k«  8.  McCl«ll»Dd  tor  appeUeM. 

judgment  of  the  general  term,  end  directing 

execution  of  the  judgment  of  the  special  term       Mr.  JuttUt  Brewer  deUvered  the  opiain 

ot  DecemlMr  18,  18SS,  with  costs,  and  with-    of  tbe  court: 

out  interest,  and  of  the  judgment  of  the  gen-       The  Illinois  Qrand  Trunk  Rfttlway  One- 

eral  term  of  June  28,  1886,  for  costs,  pany   was   incorporated    in   ISST,   aote  1 

A  terit  of  mandamvi  ii  grajtted,  commanding  jpeclal  charter  granted  by  the  Legislatsic  (( 
the  general  term  to  vacate  its  judgment  of  toe  State  of  Illinois.  On  Jnne  W,  IBTtt  At 
June  9.  1690,  in  favor  of  McDade  against  the    lown  of  Lamoille  voted  to  mbKribe  to  Its 


Railroad  Company,  so  far  as  tbe  same  relates   i^pital  stock  of  the  Railway  Company  to  tt* 

"~  '  ~  rest  upon  tbe  Judgment  of  the  special    unount  of  thirty  thousand  dollan,  aw  *~ '' 

r  December  IB.  188S,  and  to  eater  a   lue  In  payment  tberetor  ita  bood^  p 


1  the  mandate  of  this  court  of  In  ten  years,  of  equal  amannt.    On  Aw* 

May  27,  1890,  in  accordance  with  Its  terms,  S,  1870,  another  election  wu  held,  itwUfe 

that  is  to  say,  a  judgment  sfBrming  tbe  judg-  Uie  town  voted  to  subscribe  tbe  fnitberiM 

ment  of  the  general  term  of  June  28,   1886,  of  ten  thousaad   dollars  to  the  stock  sf  A* 

with  costs,  witliout  more.  Etallway  Company,  and  to  iMoe  Its  btA 

Ordered  ateordingly.  In  equal  amount,  in  payment  t'      '  ~    "^ 

Mr.  Jvttiee  Brewer  did  not  sit  1;  """""  ^    '"^    ' 

case  or  take  any  part  in  its  decision. 

ILLINOIS  QRAND   TRUNK  RAILWAY  nitedanddeliv»odtotteR«iiwiTqe«us» 

COHPANY   AvDt  ind  a  certificate  iw  forty  tbooMnddidlsiiW 

T.  '  "  capital  stock  was  lamed  by   the  Bailwff 

TTPPTTi*    TI   wtnr>  Company  and  delivered  to  the  town.    Tim 

JEPTHA  H.  WADE.  bonSTwere  payable  "to  beanr,"  aad  ^tm 


(SeeB.aHoTK)rt8r'sed.e5-70  received   by   the    Railway    OomMuar  «■ 

mnaferred  oy  It  to  tbs  Chicago^  Bnnls|W 

oTuHtvtion  at  to  lown  aid  to  raihvadi  ind  QuIncyllailroBd  Company,  aid  tgrMi 
IT  were  sold  at  nlnetj  ceati  oa  tba  dNlK 
reafter,  and  tn  IBTl,  tbe  nppellee  Iw^ 
najority  of  UieM bonds,  locladluthMl 
whole  of  tbe  last  In  tbmuud  daUM 


llUnoit  Chrutitvtion  at  to  town  aid  to  raihvadi  ind  Qulncy  ^lailroad  Company,  aid't9& 

—ampOiing  lown  to  trantfgr  ttoek— owner  ^  iatt«r  were  sold  at  nlnetj  ceati  oa  tba  dNlft 

*(«*■  rheraafter,  and  tn  1871,  the 

TfaeseotloQOf  the  Illinois  CXnuUtutloD  forbid-  ^e 

dlnff  a  town  to  make  donation  10  or  to  loan  Its  Jie 


Hon.— JUunldpol  bond!  oto/Mtid  by  ttiangt  telitf,  onBoitdslON 
eJwniUnaitfeAeMffhateaurto/aSUlcorbvchanff    Texas  v.  White,  IS:  Ot. 


ttt  Us  OMUtttvtton.    See  lutatoMtlahellv.  Burling- 
ton, IB:  SKL 

.^tOMOoMoMMy  ofnaroad  tNMUb.  aee  nets  to 
White  V.  Vermont  ft  H.  B.  Oo.  Ifc  St 

a  eowiioni  drtiicAMi  from  hondi^eee 

IB  V.  I^maon,  IS;  72tL 


sraMHIi 

'Untt«IBtatei.iS;iDi. 
.JftePMdali  taMpotiabb  boNdiar  SMeM^a  ■ 
mMmtMtffOttfaetrtaui  oMd  as  as  MMppAae 


188(t 


.>> 


IiJjNois  QBAjn>  Tbukx  B.  Go.  t.  Wadk, 
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(hereof,  from  Jacob R.  Shepherd  &  Co.,  pay- 
ing Dinetj-nine  cents  on  the  dollar. 

No  question  is  made  as  to  the  sufficiency 
or  validity  of  this  transfer,  or  as  to  the  fact 
that  the  appellee  acquired  all  the  title  of  the 
Blinois  Grand  Trunk  Railway  Company,  the 
original  obligee  in  the  bonds.  It  appears 
that  on  July  2,  1870,  this  section  of  the  Illi- 
nois Constitution  of  1870,  which  had  been 
separately  einbmitted  to  and  adopted  by  a  Tote 
of  the  people,  went  into  effect : 

"No  county,  city,  town,  township  or  other 
municipality  shall  ever  become  subscriber  to 
the  capital  stock  of  any  railroad  or  private 
corooration,  or  make  donation  to  or  loan  its 
creait  in  aid  of  such  corporation :  Provided, 
hcwever.  That  the  adoption  of  this  article 
shall  not  be  construed  as  affecting  the  right 
of  any  such  municipality  to  make  such  sub- 
scriptions where  the  same  have  been  author- 
izea,  under  existing  laws,  by  a  vote  of  the 
people  of  such  municipalities  prior  to  such 
adoption."  Btarr  &  Curtis's  Stat.  vol.  1, 
107. 

The  effect  of  the  adoption  of  this  section 
was  to  render  void  the  action  of  the  town  on 
Aueust  6,  and  invalidate  the  ten  thousand 
dollars  of  bonds  issued  in  pursuance  of  that 
vote.  Wade  v.  Walnut,  105  U.  S.  1  [26: 
1027],  and  cases  cited  in  the  opinion. 

On  March  28.  1885,  Wade,  the  holder  of 
these  ten  thousand  dollars  of  void  bonds,  filed 
his  bill  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois, 
against  the  Town  of  Lamoille  and  the  Uli- 
nois  Grand  Trunk  Railway  Company,  in 
which  bill  he  tendered  the  bonds  to  the  town 
for  surrender  and  cancellation,  and  prayed 
that  ten  thousand  dollars  of  the  fortv  thou- 
sand dollars  of  stock  issued  by  the  Kail  way 
Company  to  the  town  be  transferred  to  him. 
Both  the  town  and  the  Railway  Company 
filed  answers ;  the  town  simply  putting  the 
plaintiff  to  proof  of  his  allegations,  and 
asking  that  if  the  plaintiff  be  decreed  the 
title  to  the  stock,  tne  decree,  so  far  as  the 
town  is  concerned,  be  at  his  costs  and  on 
condition  of  the  surrender  and  cancellation 
of  the  bonds.  The  Railway  Company  an- 
swered, denvine  at  length  the  principal  al- 
legations of  plaintiff's  bill,  and  pleading 
laches  and  limitation,  in  addition,  as  a  de- 
fense. After  the  testimony  had  been  taken, 
and  on  June  24,  1887,  a  decree  was  entered 
in  favur  of  the  plaintiff,  substantially  di- 
recting that  Wade  deposit  in  the  office  of  the 
clerk  of  the  circuit  court,  for  the  benefit  of 
the  town,  the  ten  thousand  dollars  of  bonds 
and  their  coupons,  and  that  thereupon  he  be 
put  into  possession  of  ten  thousand  dollars 
of  the  stock  of  the  Railway  Company  held  by 
the  town.  From  this  decree  the  Railway 
Company  alone  prosecutes  an  appeal,  the 
town  being  content  to  abide  by  its  terms. 
In  this  respect  it  may  be  noticed  that  the 
plaintiff  in  his  bill  alleged  that  the  people 
of  the  Town  of  Lamoille  were  willing  that 
be  should  have  all  the  benefit  and  advantage 
which  he  could  derive  from  said  stock,  but 
that  the  officers  of  the  town  refused  to  deliver 
the  certificate.    Appellant  relies  largely  upon 
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the  case  of  JEtna  Life  Im.  Oo.  v.  Middlepart^ 
124  U.  S.  584  [81 :  5871,  and  contends  that 
under  the  authority  of  that  case  the  plaintiff 
could  not  be  subrogated  to  the  rights  of  the 
town  in  this  ten  thousand  dollars  of  stock. 
It  also  contends  that  the  subscription  by  the 
town  to  that  amount  of  stock,  and  the  issue 
by  the  Railway  Company  thereof,  was  itself 
a  void  transaction,  and  conferred  no  title  on 
the  town  thereto;  and,  finally,  that  laches 
and  limitation  constituted  a  good  defense  to 
plaintiff's  claim. 

Assuming  that  the  first  contention  of  ap- 
pellant might  be  of  force  if  the  town  had 
joined  in  the  appeal,  we  are  of  opinion  that 
It  is  a  defense  which  the  Railway  Company 
alone  cannot  now  make.  By  the  decree,  the 
rights  of  the  town  to  that  stock  have  been 
transferred  to  the  plaintiff.  The  town  not 
cballenjging  the  decree,  it  ^s  final,  and  the 
plaintiff,  in  respect  to  the  lights  of  the  town 
in  the  stock,  stands  in  the  same  attitude  that 
he  would  if  the  town  had  voluntarily  trans- 
ferred it  to  him.  The  Railway  Company 
has  no  interest  in  protecting  the  rights  of  tbie 
town.  It  could  not  interfere  to  prevent  a 
voluntary  transfer  of  the  stock,  and  it  cannot 
be  heard  to  say  that  the  town  shall  not  abide 
by  the  terms  of  that  decree ;  so  that  the  pres- 
ent Appeal  is  to  be  considered  by  us  precisely 
as  though  the  town  had  voluntarily  trans- 
ferred the  stock  to  the  plaintiff,  or  as  though 
he  had,  in  a  different  suit,  and  bva  prior  de- 
cree, obtained  a  transfer  of  its  interest. 
There  is  therefore  no  matter  of  subrogation 
to  be  considered,  and  no  inquiry  into  the 
extent  to  which  this  doctrine  could  be  ap- 
plied. The  plaintiff  has  all  the  rights  that 
the  town  had.  Under  those  circumstances, 
can  the  Railway  Company  challenge  this 
decree?  It  insists  that  the  whole  transaction 
in  respect  to  the  ten  thousand  dollars  of  stock 
between  the  town  and  itself  was  void;  but 
the  facts,  as  disclosed,  are,  that  there  were 
two  votes  to  subscribe,  one  on  June  25,  for 
thirty  thousand  dollars,  and  one  on  August 
6,  for  ten  thousand  dollars,  of  stock.  The 
validity  of  the  first  vote,  and  of  the  bonds 
issued  thereunder,  is  not  challenged.  No 
separate  subscriptions  were  made,  but  on 
February  1,  1871,  one  subscription  of  forty 
thousana  dollars  was  made  by  the  town,  and 
one  certificate  for  four  hundred  shares  of  one 
hundred  dollars  each  issued  by  the  Railway 
Company  to  the  town.  Can  the  legal  title 
of  the  town  to  these  four  hundred  shares  be 
doubted?  Clearly  not.  It  has  paid  therefor 
thirty  thousand  dollars  of  valid  securities. 
If  it  has  not  paid  in  full  for  the  four  hundred 
shares,  it  has  paid  seventy-five  per  cent  of 
the  amount  due  therefor;  and  its  title  ac- 

auired  thereby  was  good.  Whatever  rights 
le  Railway  Company  might  have  if  the  ten 
thousand  dollars  of  lionds  nad  been  declared 
void  while  in  its  hands,  or  if  it  had  not  sold 
them  and  received  consideration  for  them 
from  other  parties,  or  if,  having  reosived 
consideration,  it  had  returned  the  same  and 
taken  up  the  bonds  when  they  were  declared 
void,  and  now  tendered  them  back  to  the 
town,  need  not  be  considered.  It  is  enough 
that  it  took  the  forty  thousand  dollars  of 
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71-7B  SvntEm  GOTiKT  or  TBI  Uhttxd  Statml  Oct  1^ 

hoL&a  ai  psjment  for  this  nibacriptlon  fo)    BOABD  OF  COUNTY  COMXIBBlO'SKi 

an  eqtul  •mount  of  Block ;  that  it  dJBpoaed  OF  TH£  COUNTT  OF  HABPXi^ 

of  those  bond*  and  received  value  therefor  Fff.  i»  JBrr,, 

-and  that  It  has  never  oflered  to  Tetnra  tbt  m. 

void  bondB  to  the  town,  and  never  taken  ani  EDWABD  BOS& 

pioceediDga  to  aaaert  its  equitable  rights,  ft 

«ny  ft  had,  in  the  atot^     The  equity  o1 

plaintiff's  claim  is  manifest.    The  Ballwaj 

Company  received  all  the  bonds — the  void  ai    faniot  QMb  at  to  pbadtHf — (Mia4r  AmAIi 

veil  as  the  valid — on  the  same  terms,  and  ai       £^imm,  toAm  wMd. 

payment,  dollar  for  dollar,  for  the  stock  ll 

issued.     It  transferred  all  the  bonds,  recelv.    i^   See.  in  of  Ui«  B~ 

ing  the  same  consideration  for  one  as  for  the 

other.    The  party  who  took  these  bonds  from 

ft  sold  the  entire  seriea,  and  received  ninety 

«ents  on  the  dollar ;  and  so,  by  sobsequeol 

ealea,  they  passed  from  one  to  another  until 

tlie  major  Mrt  oi  the  whole  series  reached  &    Bonds 

the   plaintia.     The   Railway   Company   hae 

□ever  returned  any  of  the  consideration  II 

received,  or  been  called  upon  to  pay  back  ■ 

«lngle  dollar;  neither  has  any  one  of  the      . „:i._  i^.  ,.._^_  _^^__.  .^^  -  -. 

OTlSequent  vendees.     The  plaiitiff,  and  the      ^'^S^S^^^SL"^'*'"^ 

plaintiff  alone,  is  the  one  out  of  money :  and  rNo^^^l   * 

Mw.  wto.  li.  DroBO..  to  Uk.  111.  Bock  tor   so^m  ApnU.lMl.oiiM  ArUITJtL 


:,  when  tie  propoees  to  take  tbie  stock  foi 

B  money  which  he  has  ))aid  out,  and  thus  ' 

close    the   entire   transaction,    the    Railway  Tiff  PRnnn  .«  ik- 1.1— ..i.  r^™..  ,jA.iaA 

Company  objects.     It  received  these  bond,  si  PL^w  f™  IE!  S£SK.^3^^!i 

.alicfi  it  got  lull  «lne  for  them,  and  still  ij^  '^JSL^J^^^^SSSH 

oWeci  that  the  tow.  ought  not  be'pe™lll«d  Stan  on^TdTLia  ^^Zi^.U^U 

todo  Justice  to  .tie  nany  who  ha.   nntonn.  ^Z^^A^S^U^Miilm 

nately  parted  with  his  money  for  these  void  viJi:      j,B_,Ji''  """~^  •"  "™~  •  ^" 

securities.     If  ever  there  was  a  case  in  which  ^°°*-     AF"^*"- ' 


„     ut  done,  and  Justice  and  equity  are _  _««  _  _^_ , 

meted  out  to  all  the  parties,  this  is  such  a  OisniUnffc^tlMhtoh«i«oMrti^aSa(^frto^M|| 

case.  In  th€  CoiuMhi"—    " ■- -* -^ 

In  regard  to  the  last  contention.  It  Is  enough  Unxton,  l&sUt 

to  say  that  the  rights  of   complainant  aa  Ai  la 

againet  the  Railway  Company  may  be  con-  ™^'*-~ 
sidered  as  having  been  for  the  first  time  et- 
tablished   bj  the  decree ;  and  surely  in  that 
light  there  is  no  question  of  ladies  or  limi- 
tation.    If   it  be  ob;tected  that,   therefore, 

when  the  bill  was  filed  in  the  first  instance       .,> ,„  tin.,,.. -..,1  .irn  --  .  .  -  - 

no  right  existed  in  plaintiff,  as  against  the  J^^'^^^TSS^SXl.'X 

Railway  Company,  It  is  enough  W  s-"  ".»*  !??.™ f^^J^S?!.?:  Tf^fiiT*  "•  ^ 

no  objection   was  made  on  the  grout-   „ ,,,  ,,  , , „,  ,_, 

plaintiff  had  not  yet  acquired  the  rights  of  sddcnMQf  M«  faetrt 

the  town.     It  may  be  true  that  for  all  the  MtetoXeroer  Omu  ' 

relief  claimed,  and  in  view  of  the  fact  that  JftmleftMitonita; 

ihe  slock  was  all  included  In  one  certificate.  »  Ogflei.  v.  Davtai Oottntr,  WML     __ 

the  Railway  Company  was  a  necessary  party  MimMwAbon^  ntuM^Mtiimtfltfm^t 

to  the  suit ;  and  yet  it  cannot  be  doubled  that  "V.  "^^Iiy.*"?^ .'•.¥??*■?*?•  'M*. 

the  plsintifl  could,  in  a  separate  proceeding  ^"^^SL?2!^]!J?T?*--     -    *-' 

agaioBt  the  town  alone,  have  established  hll  «<'^  t* Beenarti Twp. r 
rlght  to  one  fourth  of   the  four  hundred 

ttiares,  and  thereafter  filed  his  bill  to  compel  ^ ,,,„.„,  umi™,» 

a  recognition  by  the  Railway  Company  of  ^  t^  tb»  plaoe  of 

this  right.    No  objection  was  made  to  com-  namrrfff  thnm""' 

bluing  these  matters  in  one  suit,  and  it  Is  il..B.A.est,lSlFa.nL 

now  too  lato  to  mfse  the  objection.  a  mnnlotpaliir  hm 

nt  decree  tjf  the  Ornnf  Omrt  tow  ru/K  iblebODdalnaUof  ai 

■and  U  U  afflrmeO.  jennhrion.   Totnw  ■ 

Case  No.  862,  between  the  same  parties,  ""J?**-    ^    ,„ 

ireaenta  the  same  questions,  and  the  decree  ^^  «!""  n*  •  ti™ 

-  ■'^"*  —  wfll  also  be  affirmed. 

The  CU«f  Jnatlce  liid  not  partfcl pate  In  'BonaTaCa  town  fa 
the    cooaldai»UoD    and    ,-■"'-'—     -•    "^  -- 


L" 
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ttitement  by  Mr,  Jtutice  Lamart 
TUi  wt8  an  action  on  twenty  bonds  and  a 
\ttgt  number  of  interest  coupons  attached, 
inoBd  by  Harper  County,  Kansas,  December 
1. 1878,  for  the  purpose  of  raising  the  nec- 
cmy  funds  to  build  a  court-bouse.  The 
bonds  and  coupons  were  in  form  like  the  fol- 
lowing, differing  only  at  to  their  numbers : 

*Unitf«i  States  of  America, 

"State  of  £[ansas. 
*Komtjr  1.  Dollars,  500. 

'Ooort-HoQse  Bond  of  Harper  County, 

**  State  of  Kansas. 
*Kiiow  all  men  by  these  presents  that  the 
ODUtf  of  Harper,  in  the  State  of  Kansas, 
•eknowledges  itself  to  owe  and  promises  to 
pij  to  bearer  five  hundred  dollars,  lawful 
MOBT  of  the  United  States  of  America,  on 
4m  nst  day  of  December,  A.  D.  eighteen 
kndved  ana  eighty-three,  at  the  National 
am  Ptak  Bank,  in  the  City  of  New  York, 
viA  interest  at  the  rate  of  ten  per  cent  per 
tuom,  payable  semi-annually  on  the  first 
diyt  of  Jane  and  December  of  each  year,  on 
Ike  surrender  of  the  annexed  coupons  as  they 
teome  due,  at  said  National  Park  Bank  in 
IfcB  City  of  New  York. 

'TUsbond  is  one  of  a  series  of  fifty  bonds, 
rf  in  hundred  dollars  each,  issued  for  the 
Mipon  of  building  a  court-house  in  said 
Omy  in  pursuance  of  and  in  accordance 
vHb  the  Tote  of  a  majority  of  over  three 
Ml  of  the  qualified  electors  of  said  County 
d  Hirper.  at  an  election  held  for  that  pur- 
M  is  required  by  law,  on  the  4th  day  of 
iMniber,  A.  D.  1878. 


**In  test^'mony  whereof,  the  Board  of 
County  Commissioners  of  said  County  have 
causedf  this  bond  to  be  signed  by  the  chairman 
of  said  Board  and  by  the  county  clerk  of  said 
County,  and  to  be  sealed  with  the  seal  of  said 
County,  and  to  be  refi;istered,  as  required  by 
law,  at  Bluff  City,  the  county  seat  of  said 
County,  this  the  first  day  of  December,  A. 
D.  1878. 

"[Seal]  N.  W.  Weaver, 

"  Chairman  Board  of  County  Commissioners. 
"Attest:    G.   H.  Walker,  County   Clerk  of 

Harper  County." 
"25    The  County  of  Harper, 

"  State  of  Kansas,  25 

"Will  pay  to  the  bearer,  at  the  National 
Park  Bank,  in  the  City  of  New  York,  on  the 
first  day  of  (4)  December,  1875,  twenty -five 
dollars,  for  six  months*  interest  due  on  court- 
house bond.    No.  one. 

"N.  W.  Weaver, 
"  Chairman  Board  of  County  Commissioners. 

"G.  H.  Walker,  County  Clerk." 

Upon  each  bond  was  the  following  certiti. 
cate  of  registration,  signed  and  seal^  b>  ilie 
auditor  of  state : 

"  Court- House  Bond  of  Harper  County, 

"  State  of  Kansas. 
"I,  D.  W.  Wilder,  auditor  of  the  State  of 
Kansas,  do  hei-eby  certify  that  this  bond  was 
regularly  and  legally  issued,  that  the  signa- 
tures thereto  are  genuine  and  that  such  bond 
has  been  dulv  registered  in  my  office  in  ac- 
cordance with  an  Act  of  the  liegislature  en- 
titled '  An  Act  to  Authorize  Counties,  Inco>  - 
porated  Cities  and  Municipal  Townships  to 


for  which  they  were  issued,  wbioh  were 
Mwindoned  and  delivered  hy  him  to  the  oom- 
pMrai required  by  aald  Act,  never  became openu 
%t  Toimg  T.  Clarendon  Twp.  18S IJ.  S.  8i0  (83:856). 
Itaea  majoiity  of  the  taxpayers  of  a  town  are 
•Amted  by  stetnte  to  locumber  the  property  of 
illi  rid  of  a  railroad  or  other  corporation,  the 
1  miMt  show  tiiat  the  statutory  authority  has 
paaued.   Bloh  v.  Ments  Twp.  18*  U.  a  OSS 


may  be  deemed  holders  for  value, 
i  tbay  took  the  bonds  In  payment  of,  or  at 
far,  pwMMdBttng  debts.   McMurrayv.  Mo- 
>WU.&lB0(93:«li).- 

d  nevotiablH  seourities  are  not 
oonstmetlve  notice  of  the  pen- 
.  a  salt  aliecttng  their  title  and  validily; 
I  ItthBM  who  boy  sooh  seoaritieB  from  Utiffatioflr 
Mk^wltb  actual  notice  of  the  suit,  do  so  at  their 
■d  oiiiBt  abide  the  result  the  same  as  the 
ifiNNa  wbmn  they  ffot  their  title.  Scotland 
T.HaU UB  U.  Bw  107 (88:881). 

of  the  tribunal  to  which 
iclven  to  ascertain  what  has 
I  as  a  oondition  precedent  to  the  Issue  of 
'taOroad-ald  bonds  estops  the  county  from 
validity  in  the  hands  of  bona  fide 
I  gaob  bonds  in  their  body  redte  that 
I  complied  with.  Madison  Coun- 
h^Brawn,  ar  maik  884, 80  Am.  k  Eng.  Oorp.  Gas. 
Mmmelie  Oouoty  v.  Lewis,  188 IJ.  8. 108  (88:004). 
■•iwltal  on  the  face  of  a  bond,  that  it  was  is- 
Irt  ■adsr  an  ordinance  for  the  purpose  **of  f  und- 

Sl  paying  the  existing  debt  of  the  ciiy,**  con- 
•■  estoppel  against  asserting  that  there 
iBflh  debt.   Kationa4  Bank  of  Commerce  v. 
iHlda,  41 VM.  Bep.  87. 

ftaoilciBl  certificate  of  the  auditor  of  Kansas 
Aooonty  bonds  had  been  regularly  and  legally 


issued,  that  the  signatures  were  genuine  and  that 
the  bonds  had  been  duly  registered  in  his  office  in 
acoordaoce  with  the  Act  of  the  Legislature  of 
March  2, 1872,  estops  the  county.  Ctomanohe  Ck>ua- 
ty  V.  Lewis,  183  U.  S.  108  (88.*e04). 

A  recital  in  town  bonds  that  they  are  issued 
under  authority  of  a  certain  statute,  which  author- 
izes such  issue  by  a  vote  of  the  taxpayers,  consti- 
tutes an  estoppel  in  favor  of  a  bona  fide  purchaser 
against  a  defense  that  there  yftm  no  authority  to 
issue  them  because  no  election  was  held,  although 
another  section  of  such  statute,  which  the  town 
authorities  supposed  to  be  still  in  force,  and  which 
authorized  an  issue  without  a  vote,  had  been  re- 
cently repealed.  Kimball  v.  Lakeland,  41  Fed. 
Bep.  880. 

Where  commissioners  to  issue  town  bonds  were 
duly  appointed,  the  Issue  of  bonds  was  no  larger 
than  authorized  by  statute,  and  a  paper  purporting 
to  contain  the  consent  of  the  requlMte  number  of 
taxpayers,  duly  certified,  was  filed  with  the  county 
clerk,  the  defenses  that  the  consent  roll  did  not  in 
fact  contain  the  requisite  niunber  of  taxpayers, 
and  that  the  verifying  affidavit  was  false,  and  that 
the  commissioners  did  not  borrow  money  on  the 
bonds,  but  disposed  of  them  without  consideration, 
are  unavailing  against  bona  fide  holders.  Ber- 
nards Twp.  V.  Morrison,  183  U.  8.  688  (88:786). 

A  defect  in  the  notice  of  an  election  for  the  Issue 
of  bonds  will  not  vitiate  them  in  the  hands  of  a 
bona  fide  purchaser,  where  the  municipal  records 
show  that  the  notice  was  properly  given.  Nation- 
al Bank  of  Ck>nmierce  v.  Grenada,  41  Fed.  Bop.  87. 

If  holders  of  bonds  paid  value  for  them  without 
actual  notice  of  the  restriction  by  a  contract  upon 
authority  to  issue  them,  they  will  be  deemed  bona 
fide  holders  for  value,  unalteoted  by  the  agrees 
ment.    McMurray  v.  Moran,  184  IT.  S.  160  (88i814). 
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trldges,  Aldlnglu  the  Construction  of  Rail- 
oads  or  Otber  Worka  of  Internal  Improve- 
nents,  and  ProTldinK  for  the  Regisb^tion 
(  Buclk  Bondi,  the  Registration  of  Other 
tonds,  and  the  Repealing  of  All  Laws  in 
Conflict  therewith, '  approved  March  2,  1878. 
"Witness  my  baud  and  offlcial  seal  tbla 
3lh  day  of  March,  1874. 

-1).  W.  Wilder,  Aaditor  of  State." 


ngs  relating  to  the  organization  of  the 
!7ounty  isBuing  them,  and,  not  having  been 
Uild  at  maturity,  this  suit  wu  brought  to 
uforce  their  payment. 

There  was  a  demurre] 
tl      . 

0  certain  of  the  coupons,  which  the 

^ourt  sustained.  The  defendant  then  an- 
inered.  The  answer  consisted  of  a  general 
lenial  and  the  following  special  denials  and 
iTcrments :  It  denied  (1)  that  at  the  date  the 
xtnds  were  iasued.  or  at  any  time  prior  there- 
,0,  the  County  of  Harper  wbs  a  body  corpo- 
■ate  or  politic  capable  of  Issuingany  such 
Minds ;  (2)  that  at  said  date  N.  W.  Weaver 
waa  chairman  of  the  Board  of  County  Ci>m- 
nisaioners,  or  that  Q.  H.  Walker  was  county 
ilerfc,  of  that  County ;  (8)  the  execution  of 
,he  bonds  and  coupons  sued  ca ;  (4)  that  at 
Jie  date  when  the  bonds  were  isHurd  there 
vas  any  person  or  persons  or  any  body  cor- 
porate or  politic  in  Harper  County  that  had 
my  authority  to  Issue  said  bonda  and  cou- 
Xins;  and  (6)  that  the  lionds  and  coupons 
ivere  ever  registered  in  Harper  County,  ■■ 
■equired  by  law,  or  that  there  was  ever  any 
ilectlon  held  as  to  their  issue,  as  required 
ly  law.  It  then  averred  that  all  papers,  acta 
Hid  etatements  relating  to  the  attempted  or- 
taolzation  of  Harper  County  on  the  SOth  of 
iuguat,  1878,  and  everyUiing  'contained 
ihereln,  were  false,  fraudulent  and  forged ; 
knd  that  said  bonda  and  coupons,  and  all 
kcts  as  to  their  attempted  issue,  were  false, 
Iraudulent  and  forged. 

The  plaintiff  filed  a  reply,  and  issue  being 

S lined,  the  case  went  to  trial  before  Jwht 
oeter  and  a  Jury.  On  the  trial  the  plaintiff, 
x>  maintain  the  Issue  on  his  part,  gave  evi- 
lence,  which  was  undisputed,  to  prove  that  he 
mi  a  bona  fide  bolder  of  the  bonds  and  cou- 
Mns  sued  on,  having  purchased  tliem  before 
maturity,  for  a  valuable  consideration,  in 
>pen  market,  in  the  City  of  St.  Louis.  He 
tlso  introduced  In  evidence  properlv  exempll- 
)ed  copies  of  records  in  the  office  of  the  secre- 
Ary  of  state  of  Eanna,  relative  to  the  organ- 
ization of  the  County  of  Harper  in  IffTS, 
ihowlng  that  that  OTganication  bad  been  offl- 
ilaliy  reoognlied  bj  both  the  executive  and 
lie  legislatlva  departments  of  the  government 
>f  the  Bute.  Tha  bonds  and  coupons  sued  en 
were  also  Introduced  In  evidence  by  the 
lilaintlff.  To  the  Introduction  of  the  tore- 
roinc  erldeoce  the  defendant  at  the  time  ob- 
lected,  but  the  objections  were  overraled  and 
oceptlons  were  saved. 
The  defendant,  to  maintain  the  Issue  do  Its 


d  to  Introduce  ootaln  eial  erldaa  . 
I  disprove  the  orgvniatlon  eltB 

1878.  or  at  any  time  pite  Isfli 
le  bonds  and  ooupcaa  in  snit;  at 
1  to  prove,  by  the  same  UbI4 
that  st  the  date  of  tlie  Issoe  <f  fli 

coupons  neither  N.  W.  Www 
id  them  as  "Chainnan  Boari* 
immlasioners,"  nor  O.  H.  Wsl^ 
cd  them  as  "CoonU^Clok.*  UmI 
itory  comprised  In  Harp«  Ooofc 
oduction  of  this  eridenc*  flwplifr 
id,  and  the  court  suits tnsd  Mik 
'hereupon  exceptions  ven  lAa. 

S,  under  the  direction  rf  tt 
a  verdict  in  favor  of  flw  plli» 
sum  of  |1T,  64S,  apOD  lAtt*  l^l- 
rendered.  A  motion  Igr  a  aw 
g  been  ovenuled,  thU  writ  <t  tnr 
>ut 


id  B.  J.  Dmllu  tot  d 


tiee  Iifcmar  delivered  the  a| 
rt: 

nlnary  question  of  pleadlu  ibM 
endant  meets  us  at  the  tfansuU  4i 
igatlons.  It  is  urged  that,  sa  la 
s  verified  bythe  oMtaof  tbedaW-i 
a  Hm  reply  vras  not  veriM  I* 
r  the  plaintiff,  therefore  the  mtm 


d  by  sec.  1,  ch^.  81,  EaaaaalMi-^ 
That  section  is  as  toilnws:  i 

)8.  In  all  Bctlcna.  allcptlcas  rfJ 
itlou  of  written  Iwitnimniti  MU 
nts  thereon,  of  the  exiitm*  sf  d 
n  or  partnership,  orwraayvpsU^ 
ithority,  or  the  outectntaa  of  mg 
luly  verified  by  the  affldavltcf  ttl 
agent  or  attoniey,  dull  bs  HfeB 
leas  the  denial  of  thesanisbawk 
e  affidavit  of  tba  party,  his  sfiri 


to  the  question  at  L 

lis  case  was  nothing  nun  IkaaK' 
mlal  of  the  legality  of  the  beab 
>us  sued  on,  for  the  reaaooa  thml* 
d  It  was  not  Incumbent  upoa  to 
o  file  any  reply  at  all.  Thtsscctia 
je  might  have  applied  against  Ik* 

hod  Its  answer  not  bean  fttlM. 

suppose  all  that  is  elalned  by  Ikr 
taken  as  tine,  we  do  not  SM  hsw  li 
le  to  defeat  tlw  r^^t  of  tha  pUrj 
iver  on  the  bonds  m  suit.  1 

late  the  bMida  were  tasned,  Mn 

countlea  in  the   State  of  bMtfl 
B  authority  to  lams  bonds  1**9 
f  internal  Impmreneala.   SHMh 
Hup  D9   (now  Ooanplled  Ia«« 
OS) ;  Act  of  Maick^  Itn,  aae 

Qmntg  V.  LmtU,  ISS  U.   & 

Indeed,  this  proposition  6am 
be  disputed. 
10  admitted  by  the  plaintiff  li  • 

lMt.Pi 


ISUO. 
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tbat  questions  afTccting  the  f raadulent  organi- 
Mtion  of  the  Ckiuntj  in  1878  are  no  longer 
open ;  for,  while  that  organization  was  con- 
fessedly fraudulent,  it  was  recognized  and 
Talidated  by  the  legislative  and  executive 
departments  of  the  State  of  Kansas  in  various 
ways,  and  was  directly  passed  upon  by  the 
Supreme  Court  of  the  State  in  State  v.  Stevens, 
21  Kan.  810.  In  that  case  the  proceedings 
relative  to  the  organization  of  Harper  Ck>unty 
in  1873  were  reviewed  by  the  Supreme  Court 
of  Kansas,  and  it  was  held  that,  although  the 
original  organization  of  the  County  was 
fraudulent,  yet,  as  the  Coun^  had  a  ae  facto 
organization,  as  the  records  of  such  organiza- 
tion appeared  regular  and  valid  upon  their 
face,  and  as  the  governor  recognized  and  pro- 
claimed such  organization,  the  subsequent 
recognition  of  the  validity  of  it  by  the  Legis- 
lature of  the  State  made  the  same  valid  and 
binding.  See  also  Oomanche  Oounty  v.  LewU, 
mipra. 

These  bonds  having  been  issued  while  that 
ornmization  of  the  County  was  in  existence, 
mSi  recitine  that  they  were  issued  **  in  pursu- 

rmmt  *''*^  ^^  *°"  ^°  accordance  with  a  vote  of  a 
f*!  majority  of  over  three  fiftlis  of  the  qualified 
electors^  of  the  County,  **as  required  by 
law;"  and  the  auditor  of  the  State  having 
certified  that  Uiey  were  **  regularly  and  legal- 
ly issued,  that  the  signatures  thereto  are 
genuine,  and  that  such  oond  has  been  duly 
registered,"  in  accordance  with  the  law  of 
the  State,  are  the  valid  obligations  of  the 
County  in  the  hands  of  bona  nde  purchasers, 
for  value,  before  maturity.  Comaj^ehe  CkmrUy 
v.  Lewie,  eumra;  Lewie  v.  Barbour  Oounty 
Chmre.  105  U.   S.  789,  749  [26:998,996]. 

There  is  no  material  distinction,  in  prin- 
ciple, between  this  case  and  the  cases  just 
cited.  Oomanche  Oounty  v.  Lewie  involved 
the  vadidity  of  bonds  similar  to  these  in  suit, 
^hich  had  been  issued  by  Comanche  County, 
jud  Lewie  v.  Barbour  Oountv  Oomre,  involved 
the  validity  of  similar  bonds  issued  by  Bar- 
bour Counf^,  E[ansas.  The  bonds  in  suit  in 
both  of  those  cases  were  held  valid  and  bind- 
ing upon  the  respective  counties  *,  and  the 
reasons  for  such  rulings  were  very  fully 
and  clearly  stated  in  the  opinions  therein. 
This  case  is  ruled  by  those,  and  the  judgment 
below  ie  affirmed, 

INTERNATIONAL    TOOTH    GROWN 
COMPANY,  Appt.. 

BDWARD  8.  GAYLORD  bt  al. 

(Bee  &  a  Beporter^  od.  66-64.) 

Lettere-patent  invalid — whai  is  neceeeary  to  eup* 
port  a  patent—abandonment — want  €f  inven- 
Han. 

L  Letten-patent,  granted  May  SK,  1888,  to  ObsbIiis 
M.  Blobmond,  rlm,^  No.  WMl  tor  an  artiflolal 


denture,  and  No.  277,948  for  a  prooes  for  prepar 
inff  roots  of  teeth  for  the  reception  of  artiflolal 
dentures,  are  invalid  for  want  of  invention  and 
for  abandonment. 

2.  Something  more  is  required  to  support  a  patent 
than  a  alight  advance  over  what  had  preceded  it 
or  mere  saperiority  in  workmanship  or  finish. 

8b  Where  an  inventor  taught  his  invention  to  a 
large  number  throughout  the  country,  with  no 
suggestion  that  it  was  an  experiment,  and  re- 
ceived pay  for  such  instruction,  this  constituted 
such  an  abandonment  of  his  claim  as  to  preclude 
his  obtaining  a  valid  patent  for  iL 

4.  It  is  no  invention,  within  the  mefming  of  the 
law,  to  perform  with  increased  speed  a  series  of 
surgical  operations  old  in  themselves,  and  in  the 
order  in  whi<di  they  were  before  performed. 

[No.  2W.1 

Aryaed  April  8, 2891.    Decked  April  t7, 1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Connecticut  dismissing  a  suit  for  the  infringe- 
ment of  letters-patent.    Affirmed 

Statement  bv  Mr,  Juetiee  Brown: 
This  was  a  bill  in  equity  for  the  infringe* 
ment  of  two  letters -patent,  granted  May  23, 
1883,  to  Cassius  M.  Richmond,  viz.,  No. 
277,941  for  an  artificial  denture,  and  No. 
277,948  for  a  process  for  preparing  roots  of 
teeth  for  the  reception  of  artificial  dentures. 
The  main  contest  took  place  over  No. 
277.941,  which  covered  a  device  intended  to 
replace  the  loss  or  destruction  of  that  part  of 
the  natural  tooth  which  projects  into  the 
mouth  extemallv  to  the  gum,  tiie  device  be- 
ing an  artificial  crown  to  be  placed  upon 
and  supported  by  the  natural  stump  or  root 
of  the  partially  destroved  tooth.  The  man- 
ner in  which  this  is  done  was  stated  in  thb 
specification  substantially  as  follows:  The 
top  of  the  tooth  is  cut  off  and  a  hole  drilled 
in  the  root :  the  end  of  the  tooth  being  then 
properly  prepared,  a  ferrule  is  made  of  such 
a  size  ana  shape  as  to  exactly  fit  the  bise  of 
the  root.  An  artificial  porcelain  or  other 
crown  of  suitable  color,  size  and  shape  is 
then  selected  to  be  applied  to  the  root ;  upon 
the  back  of  this  crown  is  placed  a  platinum 
or  gold  plate,  which  has  holes  through  it  to 
allow  the  passage  of  pins  which  are  firmly 
imbedded  in'  the  porcelain.  The  root  and 
crown  having  been  so  prepared,  the  crown  is 
placed  in  position  and  attached  to  the  ferrule 
by  wax,  which  holds  the  crown  sufficiently 
firm  in  position  to  allow  of  the  removal  of 
the  ferrule.  Thereafter  a  suitable  pin  is  im- 
bedded in  the  wax,  which  is  designed  to  en- 
ter the  hole  which  has  been  drifled  in  the 
root.  The  crown  thus  prepared  is  then  in- 
vested or  protected  by  a  suitable  covering  of 
marble  dust  or  plaster,  leaving  the  wax  ex- 
posed. This  investiture  holds  the  parts  firmly 
in  the  position  they  are  to  occupy  when 
placed  in  the  mouth.  The  wax  is  then  melted 
from  behind  the  crown  and  replaced  by  a 


NosB.— Fw  ufhal  fKitentf  arv  grumUd;  uihm  do- 
tHandwM,  See  note  to  Bvansv.  Baton,  4:4B8. 

Am  to  SMtofitoMtty  of  iinoenUonB,  see  notee  to 
Thompson  v.  BoisseUer,  29:7as  Cknning  t.  Burden, 
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Am  to  abandonment  of  indention,  see  note  to  Pen- 
nook  V.  Dialogue,  7dfi87. 
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suitable  sold  solder,  which  is  blown  in  bj 
a  blow-pTpe,  and  fused  around  the  pin.  This 
solder  unites  with  the  pin,  the  ferrule  and 
plate,  making  a  solid  backing  to  the  crown, 
and  firmly  holding  all  the  parts  together. 
The  prepared  crown  is  then  slipped  upon 
the  prepared  root  and  cemented  thereto.  The 
ferrule  when  in  position  should  project 
under  the  free  margin  of  the  gum  sufficiently 
to  prevent  the  root  from  decay,  and  is  like- 
wise concealed  from  view  by  me  gum. 

Following  this  description,  the  patentee 
proceeded  to  state  that "  when  this  denture  is 
applied  to  a  "root  the  end  of  the  root  is  en- 
tirely protected  from  the  injurious  action  of 
the  fluids  of  ^  the  mouth,  and  is  hermetically 
sealed,  being  covered  by  a  closed  cap.  This 
inclosing' cap  is  of  the  greatest  importance, 
because  otherwise  decay  must  necessarily 
take  place  by  reason  of  the  action  of  the  fluids 
of  the  mouth  on  the  exposed  dentine,  and  the 
denture  would  become  useless.  By  this  ar- 
rangement, therefore,  both  the  end  of  the  root 
and  so  much  of  the  same  as  might  otherwise 
be  exposed  to  the  fluids  of  the  mouth  are 
hermetically  sealed,  and  the  root  is  thus  pro- 
tected from  the  injurious  eHect  which  would 
otherwise  result  from  the  action  of  the  fluids. 
It  is  obvious,  likewise,  that  by  this  arrange- 
r  57  ]  ment  the  end  of  the  root  may  retain  its  natural 
configuration,  and  its  substance  is  not  de- 
stroyed by  cutting  away  or  shaping  the  same 
at  the  sides,  which  is  very  injurious  and 
tends  greatly  to  the  destruction  of  the  root. 
.  .  .  The  caps  hereinbefore  described  are 
so  constructed,  as  set  lorth,  as  to  cover  and 
inclose  the  prepared  end  of  the  root,  wholly 
excluding  the  juices  of  the  mouth  therefrom, 
and  preventing  the  decay  that  would  other- 
wise result* 

Infringement  was  alleiced  and  admitted  of 
all  the  claims  of  the  patent  which  read  as 
follows: 

"1.  The  combination  of  a  prepared  root, 
having  its  natural  terminal  contour  near  the 
margin  of  the  gum,  with  an  inclosinfr-cap 
attadied  thereto  for  supporting  an  artificiaJ 
denture,  substantially  as  described. 

**  2.  Combination  o3  a  prepared  root,  hav- 
ing its  natural  terminal  contour  near  the  mar- 
gin of  the  gum,  with  an  inclosing-cap 
attached  thereto,  and  with  an  artificial  porce- 
lain or  other  crown  supported  by  said  cap, 
substantially  as  described. 

**Z,  The  combination  of  a  prepared  root, 
having  its  nlitural  terminal  contour  near  Uie 
margin  of  the  gum,  with  an  inclosing-cap 
attadied  thereto,  the  said  cap  being  attached 
to  the  root  by  a  pin  or  suitable  attaching 
oonddvance  passing  upward  and  into  a  suit- 
able cavity  in  the  root,  substantially  as  de- 
scribed. 

"4.  The  combination  of  a  tooth  crown,  a 


metallic  backing  soldered  to  said  crown,  and 
a  pin  firmly  soldered  to  said  artificial  back- 
ing and  secured  to  and  passing  through  a 
ferrule  adapted  to  surround  the  root,  sub- 
stantially as  described." 

Two  other  claims  are  practically  repeti- 
tions of  the  above. 

The  principal  defense  to  this  patent  was 
that  of  abandonment,  and  upon  this  ground 
the  bill  was  dismissed  by  the  circuit  court, 
whose  opinion  regarding  the  validity  of  this 
patent  is  contain^  in  another  case  involviofl; 
the  same  facts,  reported  as  IfUematumal  TooUi 
Grown  Co,  v.  Biehnumd,  24  Blatchf .  228,  and 
80  Fed.  Rep.  775. 

Patent  m.  277,948  was  for  a  method  of 
preparing  the  roots  for  the  application  of  the 
cap  covered  by  the  prior  patent,  which  con- 
sisted in  grooving  the  same  by  opposite 
grooves,  suddenly  removing  the  crown  from 
the  root  by  a  suitable  forceps  or  other  con  • 
trivance,  and  then  immediately  expelling 
the  nerve  from  its  cavity  by  driving  a  suit- 
able shaped  piece  of  wood  into  the  nerve 
cavity,  in  removing  the  same  and  cleansing 
the  cavity,  and  in  immediately  plugging  or 
filling  the  upper  part  of  the  nerve  cavity  by 
driving  in  another  piece  of  wood. 

The  defense  to  this  patent,  viz. ,  want  of 
novelty,  was  sustainea  by  the  court  below 
and  the  bill  dismissed. 

Mr.  E«  N*  Dtekeraoii  for  appellant. 
Mestrt,  John  K.  Beaeh  and  Charles  K. 
OfHeld  for  appellees. 

Mr.  Jiutice  Brown  delivered  the  opinion 
of  the  court : 

Prior  to  the  invention  of  Dr.  Richmond, 
the  only  method  of  supplying  an  artificial 
for  a  natural  crown,  in  case  the  tooth  had  de- 
cayed or  broken  off,  was  by  what  is  called  a 
peg  tooth.  This  was  maae  by  drilling  the 
nerve  canal  larger ;  then  a  porcelain  tooth 
with  a  hole  in  it  was  ground  to  fit  the  root, 
and  tiie  two  were  connected  together  by  a 
wooden  or  metallic  pin  or  dowel  made  to  fit 
the  hole  in  the  porcelain  as  well  as  the  hole 
in  the  tooth.  The  operation,  however,  was 
very  unsatisfactory.  It  was  found  to  be  im- 
possible to  fit  the  artificial  and  the  natural 
tooth  so  closely  together  that  particles  of 
food  and  saliva  would  not  work  in  between 
them,  fouling  the  mouth  and  ultimately 
causing  the  decay  of  the  root  or  such  a  swell- 
ing of  the  wood  as,  would  split  the  root  in 
the  act  of  mastication,  or  such  an  enlarge- 
ment of  the  cavity  as  would  cause  the  woooen 
pin  to  drop  out,  resulting  In  either  case  in 
the  loss  of  the  tooth.  It  was  the  object  of 
Dr.  Richmond  to  supersede  this  method  of 
crowning  teeth  by  a  more  perfect,  cleanly 
and  durable  device. 


ABU>in6kid^proeemanApro&uet1n9amepaUnU 
mparaU  paUni»  thenfor^—^ee  fwU  to  Bvaot  v.  Bst- 
OD,  4:488. 

What  r0lmm  may  covtr.  See  twU  to  0*BelU7  v. 
Morse,  14:60L 

Amtgnmeni,  bifort  imutmo  ond  rttuuino  patent: 
recording:  when  amtgrm^mfttrantf en  exUndtdtermt. 
See  note  to  Qmjlm  y.  Wflder,  IftfiOC 
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When  aeeionee  man  ew  fcr  tnfrinoement:  when 
patentee  muiC;  when  they  ntuat  iofn.  See  HOC*  to 
Wllioo  y.  BoflMao.  liai4L 

DamaQeefor  ^nfrtngemenl  of  paUmtn  (reN«  dam- 
agee.  See  note  to  Hogff  v.  SmerMn,  18USU. 

ifotet  g¥oen  for  patent^tohte;  purehaeer  before 
motufiCy.   See  note  to  Mandevllle  v.  Weloh,  SsST. 
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It  is  8r',8lantiallj  conceded  in  this  case, 
and  was  found  by  the  court  below,  that  his 
patent  No.  277,941  describes  an  invention  of 
great  utility  in  the  practice  of  dentistry, 
which  has  tieen  largely  adopted  by  the  pro- 
fession throughout  the  country,  for  buildinff 
upon  the  roots  of  decayed  teeth  artificial 
crowns,  which  are  claimed  to  be  as  strong 
and  as  well  adapted  to  the  purposes  of  masti- 
cation as  natural  teeth,  and  to  imitate  them 
BO  perfectly  in  appearance  that  it  is  impossi- 
ble to  distinguisn  them  except  by  a  critical 
examination. 

Gold  or  other  metallic  caps  were  not  wholly 
unknown  before  the  inyention  of  Dr.  Rich- 
mond. One  such,  known  as  the  Morrison 
operiition,  was  described  in  the  Missouri 
I>ental  Journal  of  May,  1879.  Another  is 
explained  in  the  patent  of  November  4,  1878, 
to  John  B.  Beers,  who  seems  to  have  been 
the  first  to  make  use  of  a  screw  or  pivot  to 
attach  the  cap  to  the  root  of  the  tooth.  In 
both  of  these  cement  or  porcelain  enamel 
was  used  to  fill  the  cap  and  secure  the  neces- 
sary adhesion  to  the  root.  Two  or  tJiree 
other  similar  devices  are  shown;  but  none 
of  them  seem  to  have  been  attended  by  any 
practical  success,  and  neither  of  them  exhib- 
its the  combination  of  the  Richmond  patent. 
Indeed,  it  was  scarcely  claimed  that  nis  in- 
vention had  been  anticipated,  and,  as  in- 
fringement of  all  his  claims  was  admitted, 
the  whole  defense  practically  turned  upon 
the  question  of  abandonment. 

The  facts  bearing  upon  tiiis  defense  are 
substantially  as  follows :  Dr.  Richmond  be- 
gan his  experiments  in  fitting  a  eold  collar 
to  the  neck  of  a  tooth  as  early  as  1875  or  1876 
in  San  Francisco,  and  he  states  himself  that 
he  performed  the  operation  described  in  his 
principal  patent  in  the  mouth  of  one  Eallodi 
on  Christmas  of  1876,  and,  so  far  as  he  knew, 
the  operation  was  entirely  successful,  and 
the  tooth  still  remained  in  the  mouth  of  his 
patient.  He  further  states  in  his  examina- 
tion that  he  practiced  this  operation  exten- 
sively in  San  Francisco,  Chicago,  Detroit, 
Cleveland,  New  York  and  New  London,  and 
demonstrated  it  to  five  hundred  dentists  in 
private  practice  and  in  public  clinics.  In 
tiieir  general  characteristics  these  operations, 
as  he  states  them  in  his  testimony,  were  the 
same  as  were  described  in  his  patent,  al- 
though there  appear  to  have  been  certain 
differences  in  detail.  Sometimes  the  tooth 
was  backed  with  gold  and  someclmei  with 
platina;  sometimes  the  crowns  were  made 
entirely  of  platina,  except  the  solder  and 
porcelain.  The  operation  was  performed  by 
making  a  band  surrounding  tne  root,  with 
a  porcelain  front,  a  pin  extending  into  the 
root,  and  the  whole  cemented  on  the  root  in 
one  piece.  The  band  was  made  with  a  piece 
of  gold-plate  material  soldered  together  to 
form  a  solid  ring ;  this  was  fitted  around  the 
end  of  the  root  The  porcelain  tooth  was 
then  ground  upon  this  oand  to  correspond 
with  the  adioining  tooth.  The  tooth  was 
then  waxed  into  its  position ;  the  band  was 
then  removed,  and  the  porcelain  waxed  into 
its  position  on  the  band ;  the  pin  was  then 
insdted  into  the  wax  forming  the  crown, 
the  porcelain,  pin  and  band  being  held  to- 
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ffether  with  wax.  It  was  then  invested,  as 
It  is  called,  with  marble  dust  and  plaster. 
The  wax  was  then  removed,  and  that  portion 
of  it  which  was  filled  with  wax  before  was 
filled  with  gold,  forming  one  solid  crown. 

It  is  but  Just  to  the  plaintiff  to  state  in 
this  connection  that  Richmond  appears  to 
have  had  a  quarrel  with  the  treasurer  of  the 
plaintiff  Company  in  1888,  very  soon  after 
the  patent  was  issued  to  the  Ridunond  Tooth 
Crown  Company  as  assignee  of  the  inventor, 
and  that  he  was  called  as  a  witness  by  the 
defendants,  and  apparently  testified  under  a 
strong  bias  against  .the  plaintiff;  but  his 
evidence  reganling  the  extent  of  his  opera- 
tions is  fortified  by  a  large  numbei  of  letters 
from  dentists  in  different  parts  of  the  country, 
written  in  1878  and  1879,  certifying  in  strong 
lan^age  to  the  value  of  his  invention.  In- 
deed, the  evidence  is  that  he  instructed  Dr. 
Gaylord,  one  of  the  defendants  in  this  suit, 
in  the  art  of  making  and  applying  this  tooth 
crown  as  early  as  1879,  performing  two  opera- 
tions in  Dr.  Gaylord*s  mouth  and  one  in  that 
of  a  patient,  and  receivinfl^  pay  for  the  same. 
As  the  application  for  the  patent  was  not 
made  until  December  1,  1882,  more  than  two 
years  lUFter  all  these  operations  were  con- 
ducted, the  evidence  of  abandonment  is  over- 
whelming, if  it  be  once  admitted  that  the 
operation  was  identical  with  that  described 
in  the  patent,  or  different  from  it  only  in  an 
immaterial  particular. 

The  reply  to  all  this  testimony  is,  that  the 
tooth  crowns  made  prior  to  the  year  1880 
were  defective,  because  they  were  made  with 
an  incomplete  metallic  floor  to  the  ferrule, 
and  for  that  reason  the  metal  cap  or  thimble 
was  more  or  less  leaky.  There  is  considerable 
evidence  upon  this  point.  Dr.  Gbivlord  swear- 
ing that  the  operation  taught  to  him  was  ex- 
actly like  that  which  was  described  in  the 
patent,  while  the  plaintiff's  witnesses  lay 
mat  stress  upon  the  point  that  the  cap  was 
imperfect  by  reason  of  the  incomplete  cov- 
ering to  the  root,  although  in  some  cases  the 
hole  or  aperture  is  admitted  to  have  been 
microscopic.     Among  the  earliest  exhibits 

§ut  in  evidence  is  that  known  as  Searles 
fo.  1,  which  was  a  tooth  which  had  been 
treated  by  the  defendant  Gbiylord  in  1879, 
according  to  the  Richmond  process  as  then 

Sracticeo,  and  which  remained  in  good  con- 
ition  until  1885,  when  it  fell  out,  the  root 
having  become  loose.  The  exhibit  as  orig- 
inally put  in  evidence  showed  the  root  sur- 
mounted by  a  crown.  This  Exhibit  Searles 
No.  1  is  claimed  to  be  identical  with  the 
patent  in  having  a  floor  extending  completely 
across  the  ferrule,  and  united  therewith  in 
front  as  well  as  in  the  rear.  Wit^  regard  to 
this,  however,  the  plaintiff's  expert  testifies 
that  he  had  examined  it  with  a  magnifying 

Slass  and  with  a  microscope,*  and  did  not 
nd  that  there  was  a  closed  cap.  "There  is 
a  platina  floor,  but  it  is  not  dosed.  There- 
fore  the  tootii  cannot  show  the  perfected  in- 
vention of  Richmond,  for  it  does  not  show 
any  hermetically  closed  metallic  cap,  and 
without  this  the  said  perfected  invention  is 
not  found."  The  same  witness  on  redirect 
testifies  further  with  regard  to  this  hole  by 
saying:    "I  have  examined  Searles  No.  1 
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carefully  under  a  powerful  magnifying  glass. 
I  find  an  opening  in  the  gold  around  the  pin, 
and  also  another  opening  about  the  middle 
of  the  gold  which  forms  a  part  of  the  floor." 
It  was  said  by  the  circuit  judge  of  this  and 
another  similar  exhibit :  "It  is  conceded  by 
the  expert  for  the  complainant  that  if  these 
dentures  had  been  made  with  a  rinff  or  ferrule 
having  a  complete  floor  embracing  the  ex- 
posed end  of  the  root,  they  would  be  the 
tooth  crowns  of  the  patent.  One  of  them  has 
a  half  floor  of  platinum  back  of  the  porcelain 
under  the  ring,  intended  to  partially  inclose 
the  exposed  end  of  the  root,  and  the  other 
has  a  partial  floor,  made  of  loose  gold  foil, 
stuifea  behind  the  porcelain  before  the  solder 
was  flowed  througn  the  back  of  the  crown. 
It  is  insisted  that  wheoi  the  ;rown  is  con- 
structed in  this  way  it  does  not  have  the  in- 
clo&ing-cap  of  the  patent,  and  consequentlv 
the  end  of  the  root  is  not  hermetically  sealed. 
The  controversy  as  to  this  patent  is  thus 
narrowed  to  the  question  whether  the  substi- 
tution of  a  complete  floor  over  the  end  of  the 
ferrule,  so  as  to  wholly  inclose  the  end  of 
the  natural  root,  in  the  place  of  a  partial 
floor,  involves  sufficient  invention  to  sustain 
the  patent." 

But  whether  a  cop  thus  constructed  be  im- 
perfect or  not,  it  is  entirely  clear  that  the 
closing  of  this  alleged  hole,  which  is  so 
small  that  its  very  existence  is  denied,  is 
such  a  carrying  forward  and  perfection  of 
the  original  device  as  would  occur  to  any 
ordinary  dentist,  since  it  is  of  the  very  al- 
phabet of  dental  science  that  the  dentine  of 
a  tooth  shall  be  protected  as  far  as  possible 
from  the  action  of  food  and  the  fluids  of  the 
mouth.  There  is  little  doubt  that  some  prog- 
ress was  made  between  the  first  operations 
of  Dr.  Richmond  in  San  Francisco  and  that 
disclosed  by  his  patent ;  but  the  real  inven- 
tion was  made  when  the  ferrule  with  the 
porcelain  crown  was  adopted  and  applied  to 
the  root  of  a  tooth  prepared  for  the  purpose 
of  receiving  it.  All  subsequent  progress 
was  made  on  this  line  and  in  furtherance  of 
this  idea,  .and  was  sudi  as  would  occur  to  an 
ordinarily  skillful  dentist.  There  is  a  mul- 
titude of  cases  in  this  court  to  the  effect  that 
something  more  is  required  to  support  a 
patent  than  a  slight  advance  over  wnat  had 
preceded  It  or  mere  superiority  in  workman- 
ship or  finish.  Bmith  v.  NiehoU,  88  U.  S.  21 
Wall.  112  mi  6661;  AUarUie  Wtn'JcB  v. 
Brady,  107  U.  8.  192,  109  [27 :  488,  440]  ; 
Pickering  t.  MeOuUaugh,  104  IJ.  S.  810  [26: 
7491. 

Kor  do  we  think  the  use  which  Dr.  Rich- 
mond made  of  his  invention  can  be  fairly 
called  experimental.  The  fact  that  he  taught 
it  to  a  large  number  of  dentists  throughout 
the  counlxy,  with  no  suggestion  tliat  it  was 
an  experimeiit,  and  received  pay  for  such  in- 
struction, precludes  the  defense  he  now  sets 
up  that  all  this  was  simply  tentative.  It 
was  said  in  Smith  A  O,  2ifg,  Co,  v.  BpraguCt 
128  U.  S.  249,  266  [81-141,  1481,  by  Mr, 
Juttiee  Matthews,  speaking  for  this  court: 
*A  use  by  the  inventor  for  the  purpoiie  of 
testing  the  machine,  in  order  by  experiment 
to  devise  additional  means  for  perfecting  the 
sucoeas  of  its  operation,  is  admissible ;  and 
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where,  as  incident  to  such  use,  the  product 
of  its  operation  is  disposed  of  by  sale,  such 
profit  from  its  use  does  not  change  its  char- 
acter; but  where  the  use  is  mainly  for  the 
purposes  of  trade  and  profit,  and  the  experi- 
ment is  merely  incidental  to  that,  the  prin- 
cipal, and  not  the  incident,  must  give  char-  ._,. 
acter  to  the  use.  The  thinff  implied  as  ex-  ^VJ 
cepted  out  of  the  prohibition  of  the  statute 
is  a  use  which  may  be  properly  characterized 
as  substantially  for  purposes  of  experiment. 
Wliere  the  substantial  use  is  not  for  that  pur- 
pose, but  is  otherwise  public,  and  for  more 
than  two  years  prior  to  the  application,  it 
comes  within  the  prohibition."  If,  as  waa 
said  in  Otmtolidated  Fruit  Jar  Co,  v.  Wright. 
94  U.  S.  92,  94  j:24 :  68,  69] ,  and  Egbert  v. 
Lippmann,  104  XL  S.  888  [26 :  766],  a  single 
instance  of  sale  or  of  use  by  the  patentee  may 
be  fatal  to  the  patent,  much  more  is  this  so 
where  the  patentee  publicly  performs  an 
operation  covered  by  his  pateut  in  a  dozen 
different  cities  throughout  the  country,  and 
teaches  it  to  other  members  of  the  profession, 
who  adopt  it  as  a  recognized  feature  of  their 

Sractice.  Granting  that,  under  the  rule  laid 
own  \n Elizabeth  v.  Nicholson  Plate,  Co,,  97 
U.  S.  126  [24:  1000],  a  patentee  has  a  right 
to  test  the  durability  of  nis  invention  as  oncy 
of  the  elements  of  its  success,  it  is  manifest 
that  his  experiments  to  that  enu  should  extend 
no  farUier,  either  in  time  or  in  the  number 
of  cases  in  which  it  is  used,  than  is  reason- 
ably necessary  for  that  purpose.  In  that  case 
Hie  inventor  of  a  pavement  who  had  filed  a 
caveat  therefor  laid  seventy-five  feet  of  it 
upon  an  avenue  belonging  to  a  toll  corpora- 
tion, of  which  he  was  a  stockholdier,  and 
allowed  it  to  remain  there  six  years  before 
he  took  out  his  patent,  visiting  it  almost 
daily.  As  the  test  was  purely  experimental 
and  he  received  no  compensation  for  the  use 
of  his  pavement,  it  was  held  not  to  constitute 
an  abandonment.  But  the  court  observed: 
''If  the  inventor  allows  his  machine  to  be 
used  by  other  persons  f^nerally,  either  with 
or  without  compensation,  or  if  it  is,  with 
his  consent,  put  on  sale  for  such  use,  then  it 
will  be  in  public  use  and  on  public  sale, 
within  the  meaning  of  the  law. "  Manifestly 
that  case  is  no  autnority  for  the  use  that  rraa 
made  of  the  patented  device  in  the  present 
case. 

In  preparing  his  specification  Dr.  Richmond 
naturalnr  laid  neat  stress  upon  the  hermeti- 
cal  sealing  of  the  cap,  as  he  must  have  been 
satisfied  t£at  his  first  operations  constituted 
a  complete  abandonment  of  what  he  did  to 
the  public,  and  tiiat  the  entire  validity  of 
his  proposed  patent  would  depend  upon  his 
ability  to  draw  a  distinction  between  his 
operations  as  formerly  and  as  then  conducted.  v^^J 
We  are  satisfied,  however,  that  his  real  in- 
vention, and  the  only  one  to  which  he  was 
properly  entitled  to  a  patent,  is  such  as  hr 
put  in  practice  prior  to  the  years  1878  and 
1879,  and  taught  so  extensively  throughout 
the  country.  In  the  li^ht  of  this  testimony 
we  are  compelled  to  hold  that  this  constituted 
such  an  abandonment  of  his  claim  as  to  pre- 
clude his  obtaining  a  valid  patent  for  it. 

Little  need  be  said  with  regard  to  patent 
No.  277,948,  which  is  for  preparing  the  root 
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for  tlie  reoepti<m  of  the  denture  described  in 
the  former  patent  This  preparation  consists 
in  remoYing  the  crown  irom  the  root,  and 
then  driTing  into  the  nerve  cavity  a  suitably 
shaped  piece  of  wood ;  in  removing  the  same 
and  cleansing  the  nerve  cavity;  and  in  im- 
mediately plugging  or  filling  the  upper  part 
of  the  nerve  cavity  by  driving  in  another 
piece  of  wood,  as  described  in  his  fourth 
claim.  These  operations  were  all  old,  and 
were  performed  In  the  order  stated  in  this 
patent  Practicallv,  the  only  novelty  is  in 
the  immediate  filling  of  the  nerve  cavity 
with  a  wooden  plug  after  the  previous  opera- 
tion. In  this  connection,  the  patent  states 
that,  ''in  order  to  avoid  pain  by  treating  the 
tooth  while  still  benumbed,  and  to  prevent 
abscess  or  inflammation,  it  is  very  impor- 
tant to  close  the  pulp-canal  immediately. 
This  I  accomplish  by  driving  a  second  piece 
of  wood  shaped  like  the  first  into  the  pulp- 
canal  in  the  presence  of  carbolic  acid,  filling 
it  to  its  apical  foramen,  thus  perfectly  ez- 
cludine  the  air. " 

It  is  hardly  necessary  to  say  that  it  is  no 
invention,  within  the  meaning  of  the  law, 
to  perform  with  increased  speed  a  series  of 
surgical  operations  old  in  themselves,  and 
in  the  order  in  which  they  were  before  per- 
formed. With  what  celeritv  those  successive 
operations  shall  be  performed  depends 
entirely  upon  the  Judgment  and  skill  of  the 
operator,  and  does  not  involve  any  question 
of  novelty  which  would  entitle  him  to  a 
patent  Uierefor. 

The  decree  tf  the  eonrt  heUno  diemUsing  the  biU 
4$  therrfore  ajflrmed, 

Mr.  JtuHee  Brewer  did  not  sit  in  this  case 
and  took  no  part  in  its  decision. 


fiAii    COUNTY  COURT  OP  SCOTLAND  COUN- 
ix^xj         ,py  ^j^j  .pgjj  JUDGES  THEREOF, 

PiffSi,  in  Err,, 
UNITED  STATES,  ex  rel,  William  Hill's 

EXBCUTOBS. 

(See  8. 0.  Beporter*8  ed.  41-47.) 

Pmoer  (jf  eountp  court  to  levy  taso  to  pay  bonds-- 
implied  power  to  levy  taxee, 

V  When  a  oonnty  ooart  bas  power  to  proteot  the 
interest  and  credit  of  the  oounty.  In  respect  to 
bonds  it  had  legally  loBued  for  stock,  it  has  power 
to  leyy  aod  collect  a  tax  sufBdent  to  pay  the 
bonds  and  the  interest  aoonilng  thereon. 

JL  When  authority  is  granted  to  a  municipality  to 
oootract  a  debt  by  the  issue  of  negotiable  securi- 
ties, the  power  to  levy  taxes  sufficient  to  meet  at 
maturity  the  obligation  to  be  incurred  is  implied, 
unless  the  law  clearly  manifests  a  contrary  legis- 
latiTe  intention. 

I  No.  298.] 

Argued  April  9,10,1891,  Decided  April  f  0,1891. 
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N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed Sutes  for  the  Eastern  District  of  Mis- 


VoTK—AMto  mandaimua  to  compel  cUy,  Unon  or 
«Mm<y  to  Isey  too;  to  pay  bonds  or  interest  on  bonds^ 
eee  noU  to  Davenport  v.  United  States,  lihTOi. 

110  r.  s. 


souri  to  review  a  Judgment  for  a  nuuidamiis 
against  the  County  Coort  of  Scotland  County* 
Missouri,  and  the  Judges  thereof,  requiring 
the  levy  and  collection  of  a  tax  for  Um  pay- 
ment of  a  Judgment  against  the  county  for  the 
amount  of  certain  coupons  of  bonds  inued  to  a 
railroad  company.    Afflrmed, 

The  facts  are  stated  In  tlie  opinion. 

See  Scotland  County  v.  HiU,  112  U.  S.  188 
(28:692).  and  8.  0. 182  U.  8.  107  (88:261),  for 
the  result  and.  history  of  the  case  against  the 
county  on  the  coupons  referred  to  in  this  case. 

Mr.  John  C.  Moore*  for  plaintiffs  in  erron 

The  payee  named  in  the  bonds  was  a  cor- 
poration organized  by  general  law,  and  ii« 
charter  is  subject  to  m  changed,  modified  or 
destroyed  at  the  will  of  the  Legislature. 

ScoUand  Oounty  ▼.  Thamae,  94  U.  S.  682 
(24:219). 

A  company  thus  formed  is  a  new  company 
and  takes  its  powers  and  priyile^es  from  the 
law  then  in  force  and  not  from  the  charters  of 
the  constituent  companies. 

Maine  Cent.  B.  Co.  ▼.  Mains^  96  U.  S.  499 
(24:886):  Memphis  A  L,  B.  R  Co.  v.  Berry, 
112  U.  S.  609  (28:887);  8t.  Louie,  1,  M.  dk  8, 
B.  Co,  V.  Berry,  118  U.  S.  465  (28:1056);  Mo- 
Malum  Y,  Morrison,  16  Ind.  172;  Lauman  v. 
Ltbanon  Valley  B  Co.^  Pa.  42;  Cleanmler  v. 
Meredith,  68  U.  S.  1  Wall.  40  (17.-608);  8taU  v. 
Keokuk  A  W,  B.  Co.  ^  Jj.  R.  A.  222,  99  Mo. 
30;  8/iidds  ▼.  Ohio,  96  U.  S.  819  (24;357). 

The  power  of  counties  in  the  State  to  tax  for 

feneral  purposes  was  limited  by  law  to  one 
alf  of  one  per  cent  on  the  taxable  value  of  the 
property  in  Uie  countj. 

United  States  t.  Macon  County,  99  U.  S.  582 
^:881);  BaUs  County  Ot,  t.  United  Jbtates,  105 
U.  S.  788  (26:1220).* 

Messrs.  F.  T.  Hui^hos  and  Jno.  E.  Overall, 
for  defendants  in  error: 

These  bonds  were  legally  issued. 

Ample  authority  was  given  the  County  Court 
of  Scotland  County  to  teTy  a  tax  sufBcient  to 
pay  this  judgment 

United  States  y.  Kew  Orleans,  98  V.  S.  881 
25:225):  Citizens  Sav.  dk  L.  Asso.  y.  Topeka, 
7  U.  8.  20  Wall.  655  (22:455J;  United  States 
y.  Lincoln  County  Justices.  5  Dill.  184;  Seihert 
y.  United  States,  122  U.  S.  284  (80:1161);  StaU 
y.  Shortridge,  56  Mo.  180. 

The  power  to  levy  a  tax  in  this  case  must  be 
determined  by  the  remedy  subsisting  at  the 
time  the  contract  was  entered  into. 

Von  Hoffman  v.  Quincy,  71  U.  S.  4  Wall. 
685  (18:408);  Biggs  y.  Johnson  County,  78  U.  B. 
6  Wall  184  (18:778);  BaOs  County  Ct.  v.  Unit- 
ed States,  105  U.  S.  788  (26:1220). 

Mr.  Justice  HjirUui  delivered  the  opinion 
of  the  court : 

In  the  year  1879,  William  Hill,  the  testator 
of  the  defendants  in  error,  obtained  a  judg- 
ment in  the  court  below  against  the  County 
of  Scotland,  Missouri,  for  the  sum  of  $46,944, 
the  amount  of  certain  coupons  of  bonds  bear- 
ing date  September  1,  1870,  and  issued  to 
the  Missoun,  Iowa  and  Nebraska  Railway 
Company,  a  corporation  created  by  the  con- 
solidation of  the  Alexandria  and  Nebraska 
City  Railroad  Company  of  Missouri  (origi- 
nally the  Alexandria  and  Bloomfield  Railroad 
Company)  with  the  Iowa  Southern  Railway 
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Company  of  Iowa.  The  bonds  recited  that 
they  were  issued*  under  and  pursuant  to  an 
order  of  the  Scotland  County  Court  for  sub- 
scription to  the  stock  of  the  Missouri,  Iowa 
and  Nebraska  Railway  Company,  **  as  author- 
ized by  an  Act  of  the  General  Assembly  of 
the  State  of  Missouri  entitled  'An  Act  to  In- 
corporate the  Alexandria  and  Bloomfleld 
Railroad  Company,*  approved  February  9, 
1857."    Laws  of  Missouri  1856-67,  p.  94. 

The  consolidation  above  referred  to  took 
place  under  a  general  Statute  of  Missouri, 
approved  March  2,  1869  (Laws  of  Missouri 
1869,  p.  75),  authorizing  the  consolidation 
of  railroad  companies  in  that  State  with  com- 
panies owning  connecting  railroads  in  adjoin- 
ing States.  The  fourth  section  of  that  Act 
is  as  follows:  ''Any  such  consolidated  com- 
pany shall  be  subject  to  all  the  liabilities, 
and  bound  by  all  the  obligations,  of  the  com- 
pany within  this  State,  which  may  be  thus 
consolidated  with  one  in  the  adjacent  State, 
as  fully  as  if  such  consolidation  had  not  taken 
place,  and  shall  be  subject  to  the  same  duties 
and  obligations  to  the  State,  and  be  entitled 
to  the  same  franchises  and  privileges  under 
the  laws  of  this  State,  as  if  the  consolidation 
had  not  taken  place. " 

The  tenth  section  of  the  Act  incorporating 
the  Alexandria  and  Bloomfleld  Railrc^  Com- 

8 any  provided :  ''Said  company  shall  in  all 
lin^  be  subject  to  the  Same  restrictions  and 
entitled  to  all  the  privileges,  rights  and  im- 
munities which  were  granted  to  the  North 
Missouri  Railroad  Company  by  an  Act  en- 
titled 'An  Act  to  Incorporate  the  North  Mis- 
souri Railroad  Company, '  approv^  March 
8,  1851,  so  far  as  the  same  are  applicable  to 
the  company  hereby  created,  as  fully  and 
completely  as  if  the  same  were  herein  re- 
enacted."  Among  the  rights  and  privileges 
thus  acquired  by  the  Alexandria  and  Bloom- 
fleld Company,  and  which  passed  to  the  con- 
solidated company,  are  those  enumerated  in 
the  fourteenth  section  of  the  Act  incorporat- 
ing the  North  Missouri  Railroad  Company, 
in  these  words :  "  It  shall  be  lawful  for  the 
county  court  of  any  county  in  which  any 
part  of  the  route  oi  said  railroad  may  be  to 
subscribe  to  the  stock  of  said  company,  and 
it  may  invest  its  funds  In  the  stock  of  said 
company,  and  issue  bonds  of  such  county  to 
raise  funds  to  pay  the  stock  thus  subscribed, 
and  to  take  proper  steps  to  protect  the  interest 
and  credit  of  the  county."  Laws  of  Mo. 
1851,  pp.  488,  486. 

At  the  flrst  trial  of  the  action  there  was  a 
verdict  and  judgment  against  the  county. 
That  judgment  was  reversed  for  error  in  ex- 
cluding evidence  offered  in  its  behalf,  and 
the  case  was  remanded  for  a  new  trial.  Seot- 
land  County  v.  mU,  112  U.  S.  188,  185  [28 : 
692,  698] .  At  the  next  trial  there  was  a  j  udg- 
ment  against  the  county  for  the  above  amount, 
which  was  aflOrmed  by  this  court.  Scotland 
County  V.  JBBB.  182  UT  8.  107  [88:  261]. 

The  present  action  was  by  information  for 
a  mandamus  against  the  County  Court  of 
Scotland  County  and  the  Judges  thereof, 
requiring  the  levv  and  collection  of  a  tax  for 
the  payment  of  ibis  Judffment  The  alterna- 
tive mandamus  recited  the  judgment, and  the 
failure  of  the  county  to  pay  it»  or  by  its  prop* 
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er  oflScers  to  levy  and  collect  a  tax  foi  its 
payment,  and  commanded  the  Ck>untv  Court 
and  the  Judges  thereof  to  fortiiwith  levy  and 
cause  to  be  collected  upon  all  the  real  estate- 
and  personal  property  in  the  county  subject 
to  taxation  a  tax  for  tne  payment  of  the  judg- 
ment, with  interest  and  costs,  including  the- 
costs  of  this  proceeding,  and  to  pay  the  same- 
according  to  law. 

To  this  mandamus  the  County  Court  and 
its  Judges  made  a  long  return,  the  object, 
apparently,  of  the  greater  part  of  which  wasi 
to  reopen  the  quesw>ns  involving  the  author- 
ity of  the  coimty  to  issue  the  bonds  and 
coupons  in  question.    But  the  material  part» 
of  tne  return  are  as  follows:    " Responuenta 
aver  that  neither  at  the  date  of  the  execution 
of  the  coupons  in  relator's  judgment  merged, 
nor  at  any  period  prior  to  said  date,   nor  at 
the  present  time,  was  there  or  is  there  now 
an^  law  in  force  in  the  State  of  Missouri  re- 
quiring or  authorizing  the  County  Court  of 
Scotland  County,   in  the  State  of  Missouri, 
to  levy  any  special  tax  upon  the  taxable  prop- 
erty of  or  in  said  county,  in  the  State  of 
Missouri,  for  the  purpose  of  payine  the  judg> 
ment  in  said  relator's  writ  described.    Re- 
spondents aver  that  they  did  at  the  May  Term, 
1887,  of  the  County  Court  of  Scotland  County, 
in  the  State  of  Missouri,  make  and  cause  to 
be  entered  upon  the  reccnds  of  said  Court  (as 
will  fully  appear  from  a  duly  oertifled  copy 
of  said  order  herewith  flled,  marked  'Exhibit 
A, '  and  made  part  of  this  return)  an  order 
levying  upon  all  the  property,  real  or  per- 
sonal, subject  to  taxation  for  state  purposes 
in  said  Scotland  County,  a  tax  for  county 
purposes  of  one  half  of  one  per  cent  upon 
each  and  every  one  hundred  dollars  of  the  as- 
sessed value  of  such  property."    It  was  also 
averred  in  the  return  that  during  each  year 
prior  to  1887  similar  levies  had  been  made 
by  the   respondents  or  their   predecessors, 
namely,  one  half  of  one  per  cent  upon  eadi 
one  hundred  dollars  of  tne  assessed  value  of 
property  in  the  county ;  that  the  judgment 
could  only  be  paid  out  of  taxes  leviea  and 
assessed  for  county  purposes ;  that  there  were 
no  funds,  at  the  time  the  return  was  made, 
with  which  to  pay  the  judgment ;  and  that 
respondents  would  violate  the  law  of  the  State 
if  they  made  a  larger  levy.    A  demurrer  to 
the  return  was  sustained,  and,  the  respondents- 
electing  to  stand  by  their  return,  a  judgment 
was  entered  in  accordance  with  the  prayer  of 
the  information.    82  Fed.  Rep.  714. 

Certain  questions,  arising  out  of  the  sub 
scription  by  Scotland  County  to  the  capita} 
stoc&  of  the  Missouri,  Iowa  and  Nebraska 
Railway  Company,  and  the  issuing  by  it» 
County  Court  of  bonds  in  payment  of  such 
subscription,  have  oeen  closed  by  former 
adjudications.  It  has  been  heretofore  deter- 
mined that  the  power  of  the  county,  derived 
under  the  Act  of  February  9,  1857,  from  tho 
charter  of  the  North  Missouri  Railway  Com- 
pany, to  subscribe,  without  a  previous  voto 
of  tiie  people,  to  the  capital  stock  of  th» 
Alexandria  and  Bloomfleld  Railroad  Com- 
pany, was  a  privilege  of  that  company  whid^ 
passed,  by  tne  above  consolidation,  to  th» 
Missouri,  Iowa  and  Nebraska  Railway  Com- 
pany ;  that  the  prohibition  in  the  Constitu- 
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tioD  of  Missouri  of  1865  against  municipal 
subscriptions  to  the  stock  of,  or  of  loans  of 
credit  to,  companies,  associations  or  oorpora- 
tions,  without  the  previous  assent  of  two 
thirds  of  the  qualifi^  voters  at  a  regular  or 
special  election,  limited  the  future  exercise 
ol  legislative  power,  but  did  not  take  away 
anj  authority  granted  before  that  Constitu- 
tion went  into  operation ;  and  that  the  sub- 
scription made  by  the  County  Court  was  bind- 
ing, vul  the  bonds  issued  in  payment  thereof 
were  valid.  Scotland  County  v.  Thomas,  94 
U.  8.  682.  693.  694  [24:  219,  221]  ;  RoUb 
County  V.  Douglau,  105  U.  8.  728,  788  [26 : 
957,  959]  ;  Scotland  County  v.  BtU;  182  U.  8. 
107.  Ill  [88:261,268],  >nd  authorities  there 
cited. 

The  only  question,  therefore,  open  for  dis- 
cussion in  the  present  case  is  whether  the  tax 
which  the  order  below  required  to  be  levied 
and  collected,  namely,  a  tax  iufflcicnt  to  pay 
Hill's  judgment,  wiui  interest  and  costs,  was 
authorized  by  law.  T*he  contention  of  re- 
spondents is  ttiat  when  the  bonds  were  issued 
September  1,  1870,  they  had  no  power,  under 
[4K]  the  laws  of  Missouri,  to  levy  a  tax  in  excess 
of  one  half  of  one  per  cent ;  and,  as  In  the 
year  1887,  when  this  action  was  commenced, 
and  in  previous  years,  the  levies  made  by 
them  and  their  predecessors  in  office  were  up 
to  that  limit,  they  were  without  power  to 
make  the  additional  levy  requirea  by  the 
judgment  in  this  case.  The  court  below  held 
that,  under  the  laws  of  the  State,  when  the 
bonds  were  negotiated  the  County  Court  had 
ample  authoritv  to  levy  such  tax' as  was  nec- 
essary to  pay  them.  The  question  thus  pre- 
sented is  within  a  narrow  compass. 

We  have  seen  that  the  Alexandria  and 
Bloomfield  Railroad  Company  was  invested 
with  all  the  privileges,  rights  and  immimi- 
ties  granted  to  the  North  Missouri  Railroad 
Company,  and  that  by  the  charter  of  the  lat- 
ter company  the  county  court  of  any  county 
making  a  subscription  to  its  stock  was 
authorized  to  issue  bonds  to  raise  funds  to 
pay  for  the  stock  subscribed,  *'and  to  take 
proper  steps  to  protect  the  interest  and  credit 
of  the  county. "  This  power  of  the  county 
court  was  a  right  and  privilege  of  the  com- 
pany in  whose  behalf  it  was  to  be  exercised. 
Now,  was  not  the  power  ''to  protect  the 
interest  and  credit  of  the  county,^  in  respect 
to  bonds  it  had  legally  issued  for  stock,  a 
power  to  levy  ana  collect  a  tax  sufficient  to 
pay  the  bonds  and  the  interest  accruing  there- 
on? This  question  was  answered  in  the 
affirmative  in  Balls  County  Ct,  v.  United 
States,  105  U.  8.  788  [26:  1220].  That  was 
a  proceeding  by  mandamus  to  compel  the 
county  court  to  pay  a  judgment  rendered 
against  Ralls  County,  Missouri,  for  the  in- 
terest due  on  bonds  issued  by  that  county  in 
gayment  of  a  subscription  to  the  stock  of  the 
t.  Louis  and  Keokuk  Railroad  Company, 
whose  charter  provided  (as  did  that  of  the 
Alexandria  ana  Bloomfield  Railroad  Com- 
pany) thai  it  should  ''be  lawful  for  the 
oounty  court  of  any  county  in  which  any  jmrt 
of  the  route  of  said  railroad  may  be,  to  sub- 
scribe to  the  stock  of  said  company,  and  is- 
sue the  bonds  of  such  county  to  raise  funds 
to  pay  the  stock  Urns  subscribed,  and  to  take 
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proper  steps  to  protect  the  interest  and  credit 
of  the  county.*^  Laws  of  Mo.  1856-57,  pp 
125,  182,  §  29.  In  that  case,  as  in  this,  the  [4^] 
county  court  insisted  that  its  power  of  taxa- 
tion was  limited  to  the  levy  of  an  annual  tax 
of  one  half  of  one  per  cent  on  the  taxable 
property  in  the  countv,  and,  as  that  amount 
of  tax  had  been  levied  at  the  times  provided 
by  law,  the  duty  of  the  court  had  b^n  fully 
performed.  On  the  other  side  it  was  con- 
tended that  if  the  county  funds  were  not  suffi- 
cient to  pay  the  judgment  the  county  court 
should  be  required  to  levv  and  collect  snch 
tax  as  was  necessary  for  that  purpose.  This 
court,  speaking  by  Chirf  Justice  Waite,  held 
that  the  creditor  was  entitled  to  any  fund 
that  could  be  lawfully  raised  by  the  county 
to  pay  the  judgment ;  uiat  the  coupons  carried 
with  them  into  the  judgmeut  all  me  remedies  £471 
which  in  law  formed  a  part  of  their  contract 
obi  lotions ;  that  "  when  authority  is  granted 
by  the  legislative  branch  of  the  government 
to  a  municipality,  or  a  subdivision  of  a  State, 
to  contract  an  extraordinary  debt  by  the  issue 
of  negotiable  securities,  the  power  to  levy 
taxes  sufficient  to  meet,  at  maturity,  the  obli- 
gation to  be  incurred,  is  conclusively  implied 
unless  the  law  which  confers  the  authority, 
or  some  general  law  in  force  at  the  time, 
clearly  manifests  a  contrary  legislative  in- 
tention. The  power  to  tax  is  necessarily  an 
ingredient  of  such  a  power  to  contract,  as, 
ordinarily,  political  bodies  can  only  meet 
their  pecuniary  obligations  through  the  in- 
strumentality of  taxation,  "—citing  CitizcTis 
Sav,  <fc  L.  Asso.  v.  Topeka,  87  U.  8.  20  Wall. 
655  [22:  455],  and  United  States  v.  New  Cr- 
leans,  98  U.  8.  881  [25  ,fi2S} .  Aft^  referring 
to  and  distinguishing  United  States  v.  Macon 
County,  99  U.  8.  582  [25 :  8811,  in  which  it 
appeared  that  the  authority  of  the  municipal- 
ly to  contract  was  burdened  with  a  special 
limitation  upon  its  power  of  taxation,  the 
court  proceeded :  "  In  the  present  case  there  is 
no  sucn  special  limitation.  The  defense  rests 
entirely  on  the  power  to  tax  to  'defray  the 
expenses  of  the  county, '  which  has  alwavs 
been  the  policy  of  the  State  to  restrict.  The 
county  court  was,  however,  not  only  author- 
ized to  issue  bonds,  but  to  'take  proper  steps 
to  protect  the  interest  and  credit  of  the  county. ' 
It  would  seem  as  though  nothing  more  was 
needed.  As  the  commercial  credit  of  the  . 
oounty,  in  respect  to  its  negotiable  bonds, 
could  only  be  protected,  under  ordinarv  cir- 
cumstances, by  the  prompt  payment  of  both 
principal  and  interest,  at  maturity,  and  there 
is  nothing  to  show  that  payment  was  to  be 
nuule  in  anv  other  way  tlutn  through  taxation, 
it  necessarily  follows  that  power  to  tax  to 
meet  the  payment  was  one  of  the  essential 
elements  of  the  power  to  protect  the  credit. 
If  what  the  law  requires  to  be  done  can  only 
be  done  through  taxation,  then  taxation  fa 
authorized  to  Uie  extent  that  mav  be  needed, 
unless  it  la  otherwise  expressly  declare 
The  power  to  tax  in  such  cases  is  not  an  im- 
plied power,  but  a  duty  growing  out  of  the 
power  to  contract.  The  one  power  is  as  much 
express  as  the  other.  Here  It  seems  to  have 
been  understood  by  the  Legislature  that  the 
ordinary  taxes  might  not  be  enough  to  enable 
the  oounty  to  meet  the  extraordinary  obliga- 
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iion  that  was  to  be  incorred,  and  bo,  without 
placing  any  restriction  on  the  amount  to  be 
raised,  the  county  oourtwas  expressly  author- 
ized to  do  oK  that  was  necessary  to  protect 
the  credit  of  the  county.  .  .  .  The  sub- 
flcriptkm  was  paid  by  the  bonds ;  but  the  obli- 
gation to  pay  the  bonds,  principal  and  in- 
terest^ wh^  they  matured  was  legally  sub- 
stituted." 

All  that  was  said  in  that  case  is  applicable 
90  the  present  case,  and  places  beyond  ques- 
tion the  power  and  duty  of  the  Counts  Court 
of  Scotlaiid  to  levy  such  tax  as  may  be  suffi- 
cient to  pay  the  Indgment  obtained  by  Hill, 
with  interest  and  costs. 

JudgfMtU  affinnei. 


BLUB  Q.  HUGHES,  Plf,  in  Brr., 

DUNDEE  MORTGAGE  AND  TRUST  IN- 
VESTMENT  COMPANY,  LIMITED. 

(8ee&  OL  Beportar^  ed.  9B-10fi.) 

Oontraet,  vhen  to  he  eoMtrued  hy  ik$  eauri-^ 
eompeMoHon  tf  offent,  how  paid. 

1.  The  toope  and  eOeot  of  a  oontraot  whloh  de- 
pends wholly  upon  wrftteo  oorrespondenoe,  and 
not  npon  extrinaio  olroainstanoes,  are  to  be  de- 
termined by  the  court. 

IL  When  the  whole  oompeDsation  of  an  agent  of 
a  oompany  engaged  in  loaning  money  was  by 
■pedal  agreement  to  be  paid  from  the  fees  paid 
him  by  the  borrowers  and  mortga^rs,  he  cannot 
recover  from  the  oompany  pay  for  his  seryioes. 

[NoHwe.] 

Argued  April  U,  13,  liBl.    Deddod  April  rr, 

1891. 

Pr  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Oregon  to  re- 


view  a  judgment  for  defendant  in  an  action  to 
recover  the  yalue  of  services  performed  by 
plaintiff  in  issuing  to  defendant  certificates  off 
title  upon  loans  made  by  it  upon  mortgagaa 
A^jffktned, 

Statement  by  Mr.  JueUee  Gray: 

This  was  an  action  brought  against  the 
Dundee  Mortgage  and  Trust  &yestment  Ccnn- 
pany,  Limited,  a  corporation  of  Great  Brit- 
ain, haying  its  home  office  at  Dundee  in 
Scotland,  and  an  office  at  Portland  in  Oregon, 
and  engaged  in  lending  money  on  the  security 
of  mortgages  of  land  in  that  State  and  in 
Washington  Territory,  by  Ellis  G.  Hughes» 
an  attorney  at  law  and  a  citizen  of  Oregon, 
to  recover  the  reasonable  value  of  services  per- 
formed by  him  from  January  1,  1875,  to  Jan- 
uary 81,  1880,  f^r  the  Oregon  and  Washington 
Trust  Investment  Company,  Limited  (a  sim- 
ilar corporation,  sJlexed  to  have  been  since 
consolidated  with,  and  its  liabilities  assumed 
by,  the  defendant),  in  issuing  to  that  com- 
pany written  certificates  of  title  upon  loans 
made  bv  it  upon  such  mortgages.  One  defense 
set  up  in  the  answer  was  that  by  a  special 
contract  between  that  company  and  the  plain- 
tiff he  was  to  be  paid  only  out  of  tiie  fees 
charged  to  borrowers. 

At  the  trials  the  plaintiff  offered  in  evidence 
the  following  documents : 

1st.  A  resolution  of  the  board  of  directors 
of  the  Oregon  and  Washington  Trust  Invest- 
ment Company,  Limited,  dated  December 
17,  1875,  in  these  terms : 

"Attorneyship.  The  directors,  having  in 
view  the  recommendation  of  the  local  bMrd, 
resolved  and  hereby  resolve  to  appoint  Mr. 
Ellis  G.  Huf^hes  as  the  local  agent  of  the 
company,  this  appointment  to  subsist  during 
the  pleasure  of  the  Dundee  board." 


Iloim.-'AMto  quetUont  of  Jaw  and  faeU  foreomrt 
or /iirv.  in  doa  ofuferimifuilcciiM,  see  note  to  Kinff 
V.  Delaware  Ins.  Oo.  8d6S. 

Ab  to  coiutmetlon  c/iorttten  contracts;  how  far  a 
quoMonfcrthtocmU-^oo  noU  to  Ward  T.  United 
States,  SOrTUL 

Oonitmction  ef  wriiUn  instnimantt,  deads,  Isttan, 
eUxtuUe,  Ooni(((itf<ott,abindartmtioordi,UM;iolk0n 
a  gueetion  for  tM§  courtf  when  a  iiueeUon  for  the 
fury*  ^ 

> 

The  oonstraotkm  of  a  oontraot  whloh  is  olear  and 
4inainlilguoos  Is  a  qoestion  of  law  with  which  the 
Jury  has  nothing  to  do.  Shaffer  v.  Senaeman, 
126  Pa.  810;  Home  Mnt.  Ins.  Oo.  v.  Boe,  71  Wis.  88; 
Tilton  V.  Butts,  78  Ga.  80;  Brand  v.  Lawreneeville 
Branoh  B.  Oo.  77  Ga.  608. 

Where  the  terms  of  a  oontraot.  either  written  or 
oral,  are  explicit  and  i>reoi8e,itB  effect  is  a  qnestion 
of  law;  bat  wliere  terms  of  art  are  used,  or  the 
meanlDff  of  the  contract  is  doubtful,  it  must  be  left 
(o  the  jury  to  say  what  the  oontraot  was.  Harris 
V.  Mott,  97  N.  0. 108;  lUges  v.  Dexter,  77  Ga.  81 

Where  the  meaning  of  a  oontraot  is  obscure  and 
depends  upon  facta  oHimda,  in  oonneotlon  with 
the  written  Isnsnage,  thequeatlon  of  oonstraction 
may  be  one  of  fact  for  the  jury.  Ooquillard  v. 
Hovey,28Neb.  088, 8  Am.  St.  Bep.  18«;  Bosewater  v. 
Hoimian,S4Neb.888. 

The  presiding  judge  should  construe  a  deed  pat 
In  evidence,  in  mattera  of  description  as  well  as  in 
other  respects.  Ohase  v.  Martin  (MeO  8  New  Bng. 
Bep.887. 


The  question  whether  a  deed,  note  and  title  bond 
oonstttote  only  a  mortgage  la  one  for  the  jary« 
whcve  the  inatrumenta  do  not  oondusively  deter- 
mine that  queatlon  on  their  face.  Wolfe  v.  McMil- 
lan. U7  Ind.  687. 

The  construction  of  a  municipal  ordinance  is  a 
question  for  the  ooort.  Piatt  v.  OUoago,  B.  &  Q. 
B.  Go.  74  Iowa,  187. 

The  oonstructton  of  a  written  oontraot  in  salt  tt 
a  queatlon  of  law  for  the  court.  Ckdveston,  H.  Ss 
S.  A.  B.  Oo.  V.Johnson, 74 Tex. 856;  Dotaon  v.  State, 
88  Ala.  808;  State  v.  WULIams,  88  8.  G.  188;  Harvey  v. 
Oook,84IU.App.l84. 

The  construction  of  a  written  instrument  whose 
terms  are  ambiguous  is  for  the  court  unaided  by 
expert  testimony.  Matthews  v.  Danaha,  88  Mo. 
App.  660. 

when  the  question  whether  a  penon  is  an  inde- 
pendent contractor  depends  upon  the  construotioa 
of  a  written  contract,  it  is  one  of  law  for  the  oourt. 
Bogers  v.  Florence  B.  Oo.  81  S.  0. 878. 

The  question  whether  a  plat  contains  an  expreaa 
dedication  of  a  atrip  of  land  to  the  public  aa  a  atreet 
ia  a  matter  of  law  for  the  court.  MiUer  v.  Indianap- 
olia,  128  Ind.  196. 

If  there  la  anything  in  the  worda  of  a  grant  indi- 
cating a  probably  different  intent  from  that  ex- 
preaaed  by  the  obvioua  meaning  of  the  worda  em- 
ployed, the  queatlon,  in  the  absence  of  miatake  or 
fraud,  ia  one  for  the  oonstraction  of  the  court;  but 
if  extraneous  facta  or  aurroundlng  ctroumatancea 
are  alleged,  which  would.  If  eatabliahed,  bear  upon 
the  proper  oonatruotion,  the  question  is  one  of  fad 
for  the  jury.   Palmer  v.  Farrell,  188  Pa.  188. 
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Si  A  letter  of  the  aecretaiy  of  the  same 
maauijt  dated  December  18,  1875,  trans- 
■iraiig  to  plaintiff  that  resolution,  and  say- 

*I  hare  now  the  pleasure  to  annex 'extract 
ftom  the  minutes  of  a  meeting  of  my  directors, 
yd  yesterday,  from  which  you  will  see 
this  tbej  have  appointed  you  to  the  very 
MpoBdhle  position  of  law  agent  for  the  com- 
jnj  in  Portland,  Oregon.  I  do  not  at  this 
tfan  require  to  enlarge  upon  the  duties  re- 
qdred  nom  you  in  this  i>osition,  as  you  al- 
mdj  Ittve  had  some  considerable  experience 
of  than.  It  may  be  well,  however,  to  remind 
fOB  of  what  you  no  doubt  have  very  clearly 
iiTiew,  vis.,  that  in  all  cases  the  company 
hii  a  dear  and  indisputable  first  mortgage 
tottesobjects  pledged  in  security,  and  that 
the  company's  business  is  conducted  in  ac- 
oadiDoe  wiUi  the  laws  of  the  State  of  Ore^^on, 
the  Territory  of  Washington  and  the  United 
ftitei  of  America,  are  matters  for  which  you 
•ra  peiKHially  responsible  to  my  directors 
lad  the  company. " 

li  Certain   printed  rules  transmitted  to 
the  pliintiff  at  the  same  time,  as  follows : 

"Attorney  at  law.  It  shall  be  the  duty  of 
the  company's  attorney  or  attorneys — 
*(A)  To  prepare  all  mortgages,  deeds, 
I  sotBik  coupons  and  other  documents  ip  con- 
iHtkn  w'.th  the  company's  loans,  and  to  be 
■poBiible  for  their  due  execution,  publica- 
tn,  re^stration  and  validity. 

'(B)  To  be  responsible  that  all  mortgaf^s 
tte  ire  a  clear  and  indisputable  first  hen 
ipoa  the  subjects  mortgaged,  and  to  grant 
cvtiiksites  to  that  effect. 
*(C)  To  take  charge  of  and  to  conduct 
'  mA  proceedings  as  may  from  time  to  time 
k  iietituted  by  the  company,  or  in  which 
the  company  may  be  interest^,   subject  to 


such  instructions  as  may  be  issued  thereanent. 

**  (D)  To  advise  the  local  board  and  the 
directors  of  any  point  of  legal  or  other  interest 
to  the  company,  whidi  may  be  developed  or 
come  under  his  or  their  notice  from  time  to 
time,  by  legislative  or  judicial  action  or 
otherwise. 

**  (E)  And  generally  to  give  his  or  their 
best  attention  to  all  matters  connected  with 
the  legal  department  of  the  company's  busi- 
ness, and  to  give  such  information  or  advice 
as  may  from  time  to  time  be  requested  or  oc- 
cur to  him  or  them. " 

The  plaintiff  then  proved  the  issue  of  the 
certificates  mentioned  in  the  declaration,  and 
introduced  testimony  as  to  the  value  of  the 
services  rendered  and  responsibility  assumed 
in  issuing  the  same ;  and  rested  his  case. 

Whereupon,  it  being  then  admitted  in  open 
court  "^  that  Addison  C.  Gibbs  had  been  the 
attorney  of  the  Oregon  and  Washington  Trust 
Investment  Company,  Limited,  prior  to  the 
appointment  of  the  plaintiff  as  such,  that  the 
plaintiff  bad  been  the  partner  of  said  Gibbs, 
and  had  taken  his  appointment  on  the  same 
terms  as  Gibbs  had  held  his,  save  only  as  it 
might  be  varied  by  the  resolution,  the  letter 
of  the  secretary  and  the  printed  rules,  offered 
in  evidence  bv  the  plaintiff,"  the  defendant 
offered  in  evidence  a  letter  from  the  secretary 
of  that  company  to  Gibbs,  dated  August  22, 
1874,  which,  it  was  admitted,  contained  the 
terms  of  the  appointment  of  Gibbs,  and  the 
body  of  which  was  as  follows  : 

•*  The  directors  of  the  Oregon  and  Washing- 
ton Trust  Investment  Ck)mpany,  Limited, 
have  had  under  consideration  a  recommenda- 
tion to  appoint  you  as  law  agent  in  and  con- 
cerning the  preparation  of  mortgages  for  loans 
authorized  by  them  in  America,  and  I  have 


,  a  teatator^s  Intention,  like  the  mean- 
fUtf  a  mitten  contract,  statute  or  Gonstitation, 
of  law;  it  In  a  question  for  the  court 
■ease  it  Is  a  matter  of  fact:  it  is  to  be  de- 
by  the  natural  weight  oiP  legal  proof,  and 
lit  If  tedinloal  roles  of  construotion  iotroduoed 
tyt  jndloialejceroise  of  legislative  power.  San- 
ta?. Sanbom,  08  N.  H.  88L 
JiiB  action  to  recover  pocMoarion  of  real  estate, 
vtodefendantB  produced  a  paper  executed  by 
temator.  In  which  he  stated  that  he  had  oon- 
*Vii  the  land  to  defendants.  It  is  not  an  invasion 
Meeomtltntional  prerogative  of  the  jury  to  de- 
ltas the  facts,  for  the  judge  to  consider  the 
RiDd  state  to  the  jury  whether  or  not  the  fee 
-SSD  conveyed.  Brown  v.  Moore,  SiG  8. 0. 100. 
^eooitnictian  of  a  letter  written  by  an  insur- 
■Mipapany  to  Its  agent,  requesting  the  oanoella- 
j|>itf  a  policy.  Is  for  the  court,  where  the  meao- 
■Vtftte  letter  Is  plain  and  it  is  free  fromamhigu- 
%  Inber  v.  Union  Ins.  Oo.  129  Pa.  S. 
Vhan  a  written  contract  consists  of  correspond- 
JJM  between  the  parties,  which  is  undisputed, 
y  WM  eonrt  should  Instruct  the  jury  what  such 
JM>aofc  eniiTaifie,  and  give  them  its  legal  construc- 
■■i  ma  allow  the  jury  to  apply  the  law,  as  thus 
MSitoflie  fiscta  In  the  case.   Gage  v.  Meyers,  60 


^littepvovlDceof  acourttocoostruo  a  policy 

g^fcwnance  and  aU  of  its  terms.   Bt.  Louis  Qsb- 

%MCtawT.  American  F.  Ins.  Go.  88  Mo.  App.  848. 

.Vhsn  the  proof  on  the  question  of  false  warran- 

tts  la  ao  apidlcation  for  insurance  Is  wholly  in 


writing,  it  is  the  duty  of  the  court  to  decide  the 
question  as  a  matter  of  law,  and  not  to  submit  it  to 
the  jury.  MoGollum  v.  Mutual  L.  Ins.  Oo.  65  Hun« 
108. 

Where  the  question  whether  the  defendant  has 
duly  requested,  and  the  plaintiff  has  unreasonably 
refused  to  submit  to,  such  an  appraisal  and  award 
as  a  policy  called  for,  does  not  depend  in  any  de- 
gree on  oral  testimony  or  extrinsic  facts,  but 
wholly  upon  the  construction  of  correspondence  in 
writing  between  the  parties,  the  question  is  one  of 
law,  to  be  decided  by  the  court.  Hamflton  v. 
Liverpool  &  L.  &  G.  Ins.  Go.  186  U.  8. 242  034:410). 

It  is  error  to  leave  the  jury  to  determine  what 
words  are  slanderous,  that  queston  being  for  the 
court.    Boby  v.  Murphy,  27  BL  App.  804. 

The  meaning  of  words  alleged  to  be  actionable 
perse,  when  their  character  is  to  be  determined  in 
the  light  of  all  the  circumstances,  is  a  question  for 
the  jury.    Upton  v.  Upton,  61  Hun,  184. 

The  question  of  libel  or  no  libel,  in  a  ciWl  action, 
is  one  of  law  which  the  court  must  decide,  where 
the  publication  is  admitted  and  the  words  are  un- 
ambiguous and  admit  of  but  one  sense.  Moore 
V.  Francis,  8L.  R.  A.  214, 121  N.  Y.  190. 

Whether  a  published  statement  that  a  judgment 
has  been  recovered  against  a  person  is  libelous  per 
se  is  a  question  of  law  for  the  court.  Woodruff  v. 
Bradstreet  Go.  6  L.  B.  A.  666, 116  N.  Y.  217. 

In  an  action  for  libel,  it  is  a  question  for  the  jury 
to  determine  whether  the  publication  meant  what 
it  is  alleged  to  mean  In  the  innuendo.  Hayes  v. 
Press  Go.6L.R.A.648,127Pa.648. 

866 


1(X^-117 


SupBEMB  Court  of  thv  Uitited  States. 


Oct.  Tkrm» 


prior  directions  to  Gibbs,  except  in  expressly 
mentioning  (whst  was  only  implied  in  those 
directions)  tne  daty  to  grant  certificates  of 
title. 

The  necessary  conclusion  is  that,  so  far  as 
the  duty  of  investigating  and  certifying  titles 
and  preparing  mortgages,  and  of  being  re- 
sponsible to  tne  company  for  the  doe  execu- 
tion and  registration  of  the  mortgages  and  for 
their  validity  as  a  first  lien  on  the  lands  mort- 
gaged,— in  ot^er  words,  so  far  as  his  duties 
were  substantially  the  same  as  those  pre- 
viously performed  by  Gibbs,— he  was  to  be 
compensated  in  the  same  manner,  namely, 
by  fees  paid  bv  borrowers ;  and  this  is  clearly 
assumea  in  the  plaintiff's  subsequent  letter 
of  September  80,  1876,  to  a  director  of  the 
[IM]  company,  and  In  the  ensuing  resolution  of 
the  company  and  letter  of  that  director. 

The  compensation  to  be  received  by  the 
plaintiff  for  such  duties  was  not  increased  or 
affected  by  the  fact  that  by  the  rules  by  which 
he  was  governed  he  was  also  made  general 
attorney  and  counselor  of  the  company,  and 
might,  for  his  services  as  such  (in  regard  to 
which  no  question  arises  in  this  case),  be  en 
titled  to  other  compensation,  as  none  had 
been  specified  in  the  contract  between  the 
parties. 

Judgment  affirmed. 

In  Nos.  807  and  80R.  between  the  sam^ 
parties,  and  argued  at  the  same  time,  the  facts 
are  similar,  and  the  judgment*  am  likewiee 
uffi/rmed* 


LOTTIE    M.  SCOTT  bt  al.,  A^pp^. 

J.  0.  NBELT  BT  ALi. 

48ee  &  a  Beporter^  ed.  lOS-117.) 

^  ym4feT  debt  cantuft  be  united  with  a  proceed- 
ing to  eet  aeide  a  fraudulent  eonveyanee — 
pnpertv  cannot  be  eulffeeUd  to  pafpnent  of  a 
debt  brfore  ajudqment  for  the  debt  is  obtained 
— right  of  trial  bg  jury  cannot  be  impaired^ 
plain  remedy  at  law-^remedie$  in  federal 
cowrte  at  law  or  in  eguity—juriedieUon  of  a 
iuit  in  equity. 

L  anitinff,  under  tiie  WmSeeSkp^  8tBtllt^  a  te- 
mand  for  payment  of  a  alinple-oontraot  debt 
with  a  prooeedlnff  to  set  aside  an  alleged  fmudu- 
lent  conveTanoe  It  not  permisrible  In  a  fedeiml 
ooorL 

IL  A  milt  In  equity  to  sobjeot  the  laopertj  of  de- 
fendant to  the  payment  of  a  debt,  before  pro> 
oeedlngs  at  law  to  establish  or  enf  oroe  It,  cannot 
be  maintalnwd  In  a  federal  eoort. 


8.  In  the  federal  courts  the  right  of  trial  by  jury 
secured  by  the  Constitution  oannot  be  Impaired 
by  blending  with  a  claim  oognlnble  at  law  a  de- 
mand for  equitable  relief. 

4.  A  suit  In  equity  cannot  be  sustained  in  a  federal 
oourt,  wliere  there  is  a  plain,  adequate  and  com- 
plete remedy  at  law. 

6w  Bemedtei  in  federal  courts,  at  law  or  In  equity, 
are  not  according  to  the  practice  of  the  state 
courts,  but  according  to  the  principles  of  oom- 
mon  law  and  equity. 

6w  A  federal  court  has  no  jurisdiction  of  a  suit  In 
equity  In  which  a  claim  only  cognizable  at  law  is 
united  with  a  claim  for  equitable  relief. 

[No.  8U.] 
Argued' April  IS,  16, 1891.    Decided  April  t7, 

1S91. 

APPEAL  from  a  decree  of  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Mississippi  subjecting  lands  to  the 
payment  of  a  simple-contract  debt  and  decree- 
ing that  in  default  of  payment  of  the  debt  the 
lands  be  sold.  Betereed  with  direetione  to  die- 
mieethebilL 

Statement  by  Mr.  Juetiee  R^dt 

This  is  a  suit  in  equity  to  subject  to  tlie 
payment  of  a  debt  alleged  to  be  due  and  ow- 
ing to  the  complainants  by  the  defendant 
Q^rge  Y.  Scott,  certain  property  owned  by 
him  and  other  property  owned  by  his  wife 
and  co-defendant,  Lottie  M.  Scott  The 
material  facts  out  of  which  it  arises,  so  far 
as  is  necessary  for  an  intelligent  considera- 
tion of  the  questions  discussed,  may  be  briefiy 
stated  as  follows : 

In  1878  the  defendant  George  T.  Scott  was 
in  partnership  with  his  brother,  Charles  Scott, 
in  the  practice  of  the  law  in  Bolivar  County, 
Mississippi.  Their  practice  is  represented 
to  have  been  large  and  lucrative.  They  were 
also  engaged  in  other  business,  in  which 
it  is  said  they  were  successful,  and  that 
their  income  from  all  sources  was  from  twelve 
to  fifteen  thousand  dollars  a  yei^*.  In '1875 
the  brothers  were  of  opinion  that  lands  in 
the  Mississippi  Delta  would  in  the  then  near 
future  become  valuable,  and  were  therefore 
desirable  as  investments.  They  accordingly 
made  purchases  of  different  tracts,  and  took 
deeds  of  the  lands  to  their  respective  wives. 
In  some  cases  their  notes  were  given  for  part 
of  the  purchase  money. 

In  January,  1880,  the  brothers  dissolved 
their  law  piurtnership,  and  a  partition  of  the 
lands  purchased  was  made  between  their 
wives.  Subsequently,  during  the  same  year, 
other  lands  were  purchased  by  George  T. 
Scott,  and  the  deeds  taken  in  the  name  of  his 
wife.    In  1881,   he  also  purchased  a  large 


Worn.— In  <Ptot  cosei  equtty  wQl  rciisei  from  mCs- 
take  or  Mfnoranee  <tf  wtateritU  faeU  Bee  note  to 
M^Ferran  y .  Taylor,  1:481 

AMtow9iether9qidty  tofll  rsKew  aoailinetamULdke 
eifUmo%9ioenotm  to  Hunt  y.BoaBmanler,TJ7;  Same 

IFhsii  oioanto  va  hs  S0t  cuids  by  a  oourt  ctf  SQUtty, 
emdwkennoL  See  note  to  BnrobeU  v.  Marsh,  UeSS. 

^  fo  eotiMBatlofi  qf  o  datd  or  a  eontnoet,  in  0gMlty, 
for  framd,  eotweaimetU  or  mimroprteentaUon^  see 
note  to  Neblstt  y .  MaoCsrland,  «:471. 

^  fo  datd  oeoldid  1m  sgutty,  by  framd,  insanity, 


US 


riaoe^fromwatrdtoffuairdlan,fromhelrto  areeutor, 
cestui  que  trust  to  trmtas,  ^mteoOttyt  see  noU  to 
Harding  v.  Handy,  S:4a. 

^«  to  eoMttyiiirisdletioit  o/tsr  trial  at  kno,see  noU 
to  Smith  v.  M"!  ver,  SOfiB. 

Am  to  fmimUotiom  c/  SQVtty  to  reetratn  treapamm 
and  wronge^  see  noU  to  Northern  Indiana  R.  Co.  v. 
MIchisan  Gent.  B.  Go.  H3S74. 

WhenegimttiywiUrmtrakitheeoUeetUmofpurtham 
money  for  fofOwre  of  tWe^  etc.  See  noC«  to  Patton  v. 
Taylor,  ISrSSr. 

^to  amityariomnssi,  see  note  to  Qalnes  v.  Chew, 
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Tower  never  objects  to  this,  and  the  attorney 
is  always  allowed  what  satisfies  him.  Woald 
it  not  be  well  for  you  to  adopt  this?" 

The  plaintiff  also  proved  that  that  resolu- 
tion was  transmitted  to  him  with  that  letter. 
No  other  testimony  as  to  the  terms  of  the  con- 
tract with  the  plaintiff  was  offered  by  either 


The 


_  je  court  directed  the  Jury  to  return  a 
verdict  for  the  defendant ;  and  the  plaintiff 
excepted  to  the  direction,  and  sued  out  this 
writ  of  error. 

Mr.  J.  N.  Dolph*  for  plaintiff  in  error: 

Ambiguities  in  contracts  should  be  generally 
^onstrura  a^^st  the  writer. 

Huidekoper  v.  Douglaa,  7  U.  S.  8  Cranch, 
1,  71  (^:847,  869). 

A  party  to  a  contract  may  fairly  be  held 
bound  by  what  he  fairly  expressed  in  the  terms 
used,  whether  he  intended  what  he  expressed 
'Or  not. 

William  Oramp  d  Sons  8,  A  E,  Bldg,  Oo.  t. 
SZoan.  21  Fed.  Rep.  561. 

Where  the  words  of  a  contract  or  of  a  law 
or  treaty  have  a  plain  obvious  meaning  all 
construction  in  hostility  with  such  meaning  is 
excluded. 

Qrun  V.  BidSU,  21  U.  S.  8  Wheat.  1  (6:547). 

Me$9fr$,  J.  Percy  KeatinA^  and  Thomas 
l>e  Witt  Cuylerv  for  defendant  in  error: 

Where  there  are  no  disputed  facta  in  the  case 
the  court  may  properly  tell  the  jury  in  an  ab- 
solute form  how  they  should  find. 

Montdair  v.  Dana,  107  U.  B.  162  (27:486); 
Betam  v.  United  States,  80  XJ.  S.  18  Wall.  56 
<20:581);  Walbrun  v.  Babbitt,  88  U.  8.  16  Wall. 
<577  (21:489);  PleasanUY.  Fant,  88  U.  8.  22 
Wall.  120  (22:782);  Parke  v.  Ra»$,  52  U^  8.  11 
How.  862  (18:780);  Bchuchardt  v.  AUen,  68  U. 
S.  1  Wall.  859  (17:642);  Merchants  Bank  v. 
JState  Bank,  77  U.  8  10  Wall.  687  (19:1015); 
I>rakeleyY.  Qregf,  75  U.  8.  8  WaU.  268(19:414). 

The  construction  of  a  written  contract  is  a 
question  of  law  for  :he  court,  and  it  is  error 
to  submit  such  a  questi  ^n  to  the  jury. 

Ooddard  v.  Foster,  84  U.  8.  17  WalL  128, 
142  (21:589,  595);  Lapeer  County  Farmers  Mut, 
F,  Ins,  Asso.  V.  Doyle,  80  Mich.  159;  JSSys&r  v. 
Weissgerbtr,  2  Iowa,  468;  Levy  v.  Qadtby,  7  IT. 
8.  8  Cranch,  180  (2:404);  Streeter  v.  skreeter, 
48  HI.  155;  Drew  v.  Tousle,  80  N.  H.  581;  Shep- 
herd V.  WhiU,  11  Tex.  846;  Thomas  y.  Thomas, 
15  B.  Hon.  178;  amOhY.  Faulkner,  12  Gray, 
251 ;  Warren  v.  Jones,  51  Me.  146;  Ooeheeo  Bank 
▼.  Berry,  62  Me.  298;  Emery  v.  Otoings,  6  Gill, 
191. 

The  obligation  is  upon  the  court  to  expound 
a  written  contract  where  the  contract  rests  in 
a  number  of  letters  and  answers. 

Luekhart  v .  Ogden,  80  Cal.  547;  United  States 
▼.  Shaw,  1  Cliff.  ^niBanney  v.  Hi^by,  5  Wis. 
62;  Ooeheeo  Bank  t.  Berry,  52  Me.  m 

Mr.  Justice  Qrmy  delivered  the  opinion 
of  the  court: 

It  has  been  necessary  to  state  the  facts  at 
length  in  order  to  make  the  case  intelligible. 

But  the  questions  of  law  lie  within  a  nar- 
n>w  compass. 

The  scope  and  effect  of  the  contract  in  ques- 
tion depended  wholly  upon  written  corre- 
spondence, and  in  no  degree  upon  extrinsic 
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circumstances,  and  were  therefore  to  be 
determined  by  the  court.  Ooddard  v.  Foster, 
84  U.  8.  17  Wall.  128,  142  [21 :  589.  6951 ; 
Hamilton  v.  Liverpool  dk  L.  dk  O,  Ins,  Oo,  186 
U.  8.  242,  255  [84:  419.  428]. 

The  duties  of  Gibbs,  the  plaintiff's  pre- 
decessor, as  defined  in  the  letter  to  him  irom 
the  secretary  of  the  company  of  August  24. 
1874.  containing  the  terms  of  his  appointment 
*'as  law  agent  in  and  concerning  the  prepara- 
tion of  mortgages  for  loans  authorized  by 
them  in  America."  were  to  ** do  all  work, 
and  carry  through  all  procedure,  and  see  to 
the  execution  and  registration  and  publica; 
tion  of  deeds,  requisite  and  necessary  foir 
givinff  and  securing  to  the  company  valid 
and  effectual  first  and  preferable  mortgages 
over  real  estate  for  such  loans  as  the  directors 
at  Dundee  may  from  time  to  time  sanction 
and  authorize,"  and  to  ** be  responsible  to  the 
company  for  the  validity  and  sufficiency  of 
all  mortgages  prepared  or  taken  by"  him. 
For  the  protection  of  borrowers,  as  well  as  of 
the  company,  he  was  prohibited  from  taking 
or  receiving  in  behalf  of  the  company  any 
commission  or  bonus  from  borrowers  beyond 
lawful  interest  on  the  money  lent  them ;  from 
acting  on  the  one  hand  as  a  local  director  of 
the  company,  or  being  interested  on  the  other 
in  any  property  mortgaged,  or  proposed 
to  be  mortgaged;  and  his  ** professional 
fees  against  Dorrowers,  including  abstracts, 
searches,  investigating  titles,  preparation  and 
recording  of  mortgages."  were  limited  by  a 
scale  prescribed.  Although  **  certificates  of 
title"  were  not  specifically  mentioned,  it  is 
quite  evident  that  his  duties,  as  thus  defined, 
included  a  report  or  certificate  in  some  form 
to  the  company  of  the  title  of  each  parcel 
of  land  upon  the  mortgage  of  which  it  was 
to  lend  money.  It  is  equally  evident  that 
he  wa^  to  be  paid  nothing  by  the  companv. 
but  was  to  find  his  whole  compensation  in  the 
fees  paid  him  by  the  borrowers  and  mort- 
gagors. 

It  was  admitted  that  the  plaintiff  took  his 
appointment  on  the  same  terms  as  Gibbs  had 
taken  his.  save  only  as  it  might  be  varied  by 
the  secretaiT's  letter  to  the  plaintiff  of  De- 
cember 18,  1875,  and  by  the  directors*  reso- 
lution and  the  printed  rules  inclosed  in  that 
letter. 

The  secretary's  letter  to  the  plaintiff  in- 
formed him  that  he  had  been  appointed  **  law 
agent  for  the  company  in  Portland, "  referred 
to  his  previous  experience  of  the  duties  of 
this  position,  and  reminded  him  that  he 
would  be  personally  responsible  to  the  di- 
rectors and  the  company  for  its  having  a  clear 
and  indisputable  first  mortgage  in  each  case, 
and  for  its  business  being  conducted  in  ac- 
cordance with  the  local  laws.  Among  the 
plaintiff's  duties,  as  defined  by  the  printed 
rules  sent  him,  were  "to  prepare  all  mort- 
gages, deeds,  notes,  coupons  and  other  docu- 
ments, in  connection  with  the  company's 
loans,  and  to  be  responsible  for  their  due  ex- 
ecution, publication,  registration  and  valid- 
ity;" and  **to  be  responsible  that  all  mort- 
f;ages  taken  are  a  clear  and  indisputable  first 
ien  upon  the  subjects  mortgaged,  and  to 
grant  certificates  to  that  effect."  In  this  re- 
spect, these  rules  exactly  accord  with  the 
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prior  directions  to  Gibbs,  except  in  expressly 
mentioning  (what  was  only  implied  in  those 
directions)  ttie  duty  to  grant  certificates  of 
title. 

The  necessary  conclusion  is  that,  so  far  as 
the  duty  of  investigating  and  certifying  titles 
and  preparing  mortgages,  and  of  being  re- 
sponsible to  the  company  for  the  due  execu- 
tion and  registration  of  the  mortgages  and  for 
their  validity  as  a  first  lien  on  the  lands  mort- 
gaged,— in  other  words,  so  far  as  his  duties 
were  substantial Iv  the  same  as  those  pre- 
viously performed  by  Gibbs, — he  was  to  be 
compensated  in  the  same  manner,  namelv, 
by  fees  paid  bv  borrowers ;  and  this  is  clearly 
assumea  in  the  plaintiff's  subsequent  letter 
of  September  80,  1876,  to  a  director  of  the 
company,  and  in  Uie  ensuing  resolution  of 
the  company  and  letter  of  that  director. 

The  compensation  to  be  received  by  the 
plaintiff  for  such  duties  was  not  increased  or 
affected  by  the  fact  that  by  the  rules  by  which 
he  was  governed  he  was  also  made  general 
attorney  and  counselor  of  the  company,  and 
might,  for  his  services  as  such  (in  regard  to 
which  no  question  arises  in  this  case),  be  en 
titled  to  other  compensation,  as  none  had 
been  specified  in  the  contract  between  the 
parties. 

Judgment  affirmed. 


In  Nos.  807  and  80R,  between  the 
parties,  and  argued  at  the  same  time,  the  facts 
are  similar,  and  t?ie  judgments  ars  likewim 
affirmed. 


LOTTIE    M.  SCOTT  et  al.,  Appti., 

J.  0.  NBELT  BT  ALi. 

(See  8.  a  Beporter^B  ed.  lOS-117.) 

4^  ^mifor  debt  cannot  he  united  with  a  proceed- 
ing to  eet  aside  a  fraudulent  conveyance — 
pnperty  cannot  be  eulffected  to  payment  of  a 
debt  btfare  a  judgment  for  the  debt  is  obtained 
— right  of  trial  by  jury  cannot  be  impaired— 
plain  remedy  at  late-^remedies  in  federal 
courts  at  law  or  in  equity— jurisdiction  ef  a 
suit  in  equity. 

L  ITnltinff ,  nnder  the  MiasiSBippt  Statute,  a  de- 
mand for  payment  of  a  slmple-oontraot  debt 
with  a  prooeedhiff  to  set  aside  an  alleged  fmndu- 
lent  conveyance  to  not  permtorible  In  a  fedend 
court. 

&  A  suit  Id  equity  to  sobjeot  the  pfoperty  of  de« 
fendaqt  to  the  payment  of  a  debt,  before  pro> 
oeedlngs  at  law  to  establish  or  enf  oroe  It,  cannot 
be  maintained  In  a  federal  eoort. 


8.  In  the  federal  courts  the  right  of  trial  by  Jny 
secured  by  the  Constitution  cannot  be  tepdnl 
by  blending  with  a  claim  cognisable  at  law  •  4^ 
mand  for  equitable  reUeC. 

4.  A  suit  in  equity  cannot  be  sustained  in  a  fetari 
court,  where  there  to  a  plain,  adequate  andeoB. 
plete  remedy  at  law. 

6w  Bemedlea  in  federal  courts,  at  law  or  Id  eqaMi; 
are  not  according  to  the  practice  of  the  Mto 
courts,  but  according  to  the  prindptoi  of  «■> 
mon  law  and  equity. 

6w  A  federal  court  has  no  JurtodlcCioa  of  a  loit  to 
equity  In  which  a  claim  only  cogniable  at  tow  a 
united  with  a  daim  for  equitaUe  reUeL 

[Na814.] 
Argued- April  IS,  16, 1891.    Dedded  Aprd  17, 

1891. 

APPEAL  from  a  decree  of  the  District  Oont 
of  the  United  States  for  the  Nortbero  Dto- 
trict  of  ^Mississippi  subjecting  lands  to  the 
payment  of  a  simple-contract  oebt  and  dscres- 
ing  that  in  default  of  payment  of  the  debt  Ike 
hinds  be  sold.  Becersed  with  directions  f»d» 
miss  the  bilL 

Statement  bjr  Ifr.  Justiee  FUldi 

This  is  a  suit  in  equity  to  sabjeot  te  Ike 
payment  of  a  debt  alleged  to  be  Sm  sad  «v* 
ing  to  the  oomplainanti  by  the  defeadwi 
Q^rge  Y.  Scolt,  certain  proper^  owMd  br 
him  and  other  property  owned  by  Mts  win 
and  co-defendant,  Lottie  M.  Soott  Thi 
material  facts  out  of  which  it  ariseik  m  te 
as  is  necessary  for  an  intelligent  coMJdi' 
tion  of  the  questions  discussed,  may  bs  IMn 
stated  as  follows : 

In  1878  the  defendant  George  Y.  Soott  fm 
in  partnership  with  his  brother,  Clttrlestal^ 
in  the  practice  of  the  law  in  Bolivar  Oonii^. 
Mississippi.  Their  practice  is  itjuiMUitoi 
to  have  been  large  and  lacrative.  TlMy  wm 
also  engaged  in  other  business,  in  iMk 
it  is  said  they  were  suooe«fal,  and  ttoi 
their  income  from  all  sources  was  fton  tvelfi 
to  fifteen  thousand  dollars  a  year.  IS'lSII 
the  brothers  were  of  opinion  tlkift  laodi  Is 
the  Mississippi  Delta  wonld  in  the  thai  sar 
future  become  valuable,  and  were  thsnhn 
desirable  as  investments.  They  aoooidiig^ 
made  purchases  of  different  tncti.  and  toik 
deeds  of  the  lands  to  their  reqpectlvt  wink 
In  some  cases  their  notes  weie  given  for  put 
of  the  purchase  money. 

In  January,  1880,  the  brothers  disnlifi 
their  law  piurtnership,  and  a  partitioB  i(  III 
lands  purchased  was  made  between  Mr 
wives.  Subsequently,  dorinff  the  smm  yoi; 
other  lands  were  purchased  ijy  Qeo^p  1* 
Scott,  and  the  deeds  taken  in  the  name  of  Ml 
wife.    In  1881,   he  also  pnrdiased  a  lii|i 


Nora.— In  what  eases  squttywQlrakmfrom  mCs- 
take  or  Mfnoranee  <tf  wtateritU  faeU  Bee  note  to 
ITFerran  v.  Taylor,  1:481 

Am  towhether  squUy  tofll  reZfeoe  aoainst  a  mUUSte 
SffUsw^  see  notes  to  Hunt  v.  Ronsmanier,  T  JT;  Same 
V.  Bame,  6dMl 

When  awards  wta  be  set  aside  by  a  eonsrtcfequthh 
mndwkennoL   See  note  to  BurcheU  v.  Marsh,  UeM. 

AMUteanoeOatkmofadeedoraeontraet^ineqMty^ 
for  framd,  eoneedlment  or  misrepresentation,  see 
note  to  Neblett  v.  Maofarland,  S8:47L 

As  to  deed  avoided  in  e^utty,  by  frauds  insanUy, 
drwikennesSt  duress,  wndsis  ^n^kssnee^  frostd  on  mar- 


fiaoe%trom  wairdtoQuetrdMKn,proekheer 
cestui  que  trust  to  tmetee,  SnheeaBji, 
Hardinff  v.  Handy,  S:4a. 

As  U>tqe»y$wri»dlUMaa  after  yhAaX 
to  Smith  V.  M^Iver,  SOfiB. 

Am  to  t¥Ki»dMtifm  of  etpOby  to 
and  wrongs,  see  note  to  NotUmcb 
Michioan  Gent  B.  Go.  144T4. 

WhenequttywiU 
money  for  faOwrs  of  ttUe,  ote. 
Taylor,  ISrSST. 

■^^  to  finM{fariousnsss%9si%  nets  to 
UiUBL 
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tract,  and  took  the  deed  in  his  own  name, 
paying  part  of  the  purchase  money  in  cash, 
and  gvnng  his  promissory  notes  for  the  hal- 
anoe. 

The  lands  thus  purchased  by  him,  and  those 
held  by  his  wife,  were  greatly  improved  by 
him,  and  put  in  a  high  state  of  cultivation, 
and  valuable  crops  were  raised  on  some  of 
them.  In  March,  1888,  to  enable  him  to 
carry  on  the  ''planting  business"  on  these 
lands,  he  arranged  what  is  termed  ''a  line  of 
credit"  with  the  firm  of  Brooks,  Neely  &  Com- 
panv,  of  Tennessee,  the  complainants  herein, 
as  uictors  and  commission  meichants ;  they 
to  furnish  him  supplies  and  money  as  needed!, 
and  he  to  ship  to  them  the  cotton  raised  en  the 
plantations,  to  be  sold  by  them,  and  the  pro- 
ceeds applied  to  the  payment  of  their  ad- 
vances. The  dealings  between  Scott  and  the 
complainants  under  this  arrangement  contin- 
IflOSj  ued  until  July  6,  1885,  at  whi<m  time  ho  owed 
them  a  balance  of  $6,264.80,  on  account,  and 
a  note  of  $2,000. 

The  present  suit  was  commenced  in  March, 
1886,  to  subject,  as  stated  above,  the  property 
owned  by  the  defendant  Qeorge  T.  Bcott  and 
other  property  owned  by  his  wife  to  the  pay- 
ment of  mese  sums  with  interest,  and  in  aid 
thereof  to  set  aside  as  fraudulent  the  convey- 
ances to  the  wife  of  the  lands  purchased  by 
her  husband.  Issue  being  Joined  on  the  rep- 
lications to  the  answers  by  the  defendants, 
testimony  was  taken,  and  upon  the  pleadings 
and  proofs  the  case  was  heard  by  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Mississippi,  exercising  the  powers 
of  a  circuit  court.  It  was  adjudged  and  de- 
creed that  certain  parcels  of  the  lands,  which 
were  described,  were  subject  to  the  debt  due 
the  complainants,  and  that  they  had  a  lien 
for  the  same  ht>m  the  date  of  filing  their  bill, 
whiiJi  debt,  from  the  report  of  the  master, 
was  found  to  be  $8,647.89.  It  was  also  de- 
creed that  the  defendant  Qeorge  Y.  Scott  pav 
that  sum  within  thirty  days,  and  in  default 
thereof  U>at  a  commissioner  of  the  court,  ap- 
pointed for  that  purpose  and  "clothed  with 
the  title  to  said  lanife,"  proceed  to  advertise 
them,  or  a  sufficiency  thereof,  and  sell  the 
same  to  the  highest  bidder  for  cash,  and  report 
his  proceedings  to  the  court.  From  this  de- 
cree the  defendants  appealed  to  this  court. 

Mr.  Edward  Hajrea*  for  appeUants: 

The  bill,  as  filed,  was  clearly  multifarious. 

Brawn  v.  Guarantee  Tnut  db  8.  D.  Co.  128 
U.  8.  406  (82:468). 

Even  had  the  defendant  failed  to  make  the 
objection  of  multifariousness,  the  court  might 
do  so  9ua  epante. 

1  Daniell,  Ch.  Fl.  and  Pr.  846,  and  note  6^ 
847;  yOean  t.  Bitt,  46  U.  S.  6  How.  127  (12: 
81). 

The  State  Statute  does  not  apply  to  practice 
In  the  federal  courts. 

CoiunUnu  Ina,  db  Bkg.  Co.  t.  Humphriee,  64 
Hiss.  259. 

£ven  an  insolvent  husband  may  prefer  his 
wife,  and  convey  to  her  property  to  pay  his 
debts  to  her,  as  against  his  existing  credlters. 

Mangum  v.  Finueane,  88  Miss.  864;  Bogen 
T.  Ma^er,  60  Miss.  624;  Bean  v.  FOitereon,  122 
U.  a  486  (80:1126). 
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A  husband  has  the  right  to  give  his  wife 
the  benefit  of  his  services;  and  his  creditors 
cannot  predicate  a  charge  of  fraud  on  it,  be 
cause  they  have  no  legal  claim  thereto. 

Hamilton  v.  Booth,  56  Miss.  60;  Buektey  v. 
Dunn,  67  Miss.  710. 

Possession  of  property  is  notice.  It  is  the 
eouivalent  of  registration;  open  and  notorious 
aoverse  possession  is  evidence  of  notice  of  the 
title  unaer  which  the_poesession  is  held. 

mem  V.  Mm,  18  Yes.  Jr.  120;  DanieU  v. 
Datieon,  16  Yes.  Jr.  258;  Oouwmeur  v.  Lynch, 
2Faige,  800,  2  N.  T.  Ch.  L.  ed.  916;  Qrim- 
etone  v.  Carter^  8  Paiee,  486,  8  N.  T.  Ch.  L. 
ed.  221;  Brown  v.  Anaereon,  1 T.  B.  Mon.  201; 
Landee  v.  Brant.  51  U.  S.  10  How.  848  (13 
449);  Dixon  v.  Doe,  1  Smedes  &  M.  70 

IjDregistered  deeds  are  not  avoided  In  favor 
of  creditors  with  notice. 

Dixon  V.  Cook,  47  Miss.  220;  Ihyufr  v.  Loo- 
enetein,  50  Miss.  278;  Ohaffe  v.  Ealpin,  62 
Miss.  1;  Kiein  v.  Biehardeon,  64  Miss.  41;  Eil- 
ler  V.  Jonee.  66  Miss.  686. 

If  the  bill  is  maintainable  at  all,  it  must  be 
through  the  Statute;  it  is  not  so  by  the  general 
equitable  remedies,  since  the  complainants  are 
general,  and  not  Judgment,  creditors. 

Smith  V.  Fort  Beott,  K  d  W.  B.  Co.  09  U. 
a  898  (25:487);  Jonet  v.  Oreen,  68  U.  S.  1 
Wall  880  (17:558);  Adlerr.  Fenton,  65  U.  S. 
24  How.  407  (16:696);  Hikheim  v.  Drane,  10 
Smedes  &  M.  556;  Brown  y.  Bank  qf  Mieeiesip- 
pi,  87  Miss.  454;  Ferguson  v.  Bobo,  54  Miss 
121. 

This  court  will  not  entertain  such  a  bill  in 
equity,  notwithstanding  there  may  be  such  ac- 
cumulative remedy  In  the  state  courts  by 
statute. 

Bueard  v.  Baueton,  119  U.  S.  847  (80:451); 
New  York  Guaranty  Co.  v.  Memphis  Water 
Co.  107  U.  S.  205  (27:  484). 

Mesers.  W.  V.  SnlliTan  and  F.  A.  Mont- 
gomery, for  appellees: 

The  purchase  by  an  insolvent  husband  of 
roperty,  the  title  to  which  is  taken  in  his  wife, 
I  conclusively  held  to  be  fraudulent,  and  she 
forfeits  whatever  she  pays  and  the  whole  is  lia- 
ble for  his  debts. 

Bimmont  v.  Ingram,  60  Miss.  886 

Possession  must  be  open,  notorious,  exclu- 
sive, under  claim  of  title,  and  must  not  be 
equivocaL 

Wade,  Notice,  %  27a 

Mr.  Justice  Field  delivered  tlie  opinion 
of  the  court: 

This  is  a  suit  in  equity  to  subject  the  prop- 
erty of  the  defendants  to  the  payment  of  a 
simple-contract  debt  of  one  of  them,  in  ad- 
vance of  any  proceedings  at  law.  either  to 
establish  Uie  validity  and  amount  of  the  debt 
or  to  enforce  its  collection.  It  is  founded 
upon  sections  1848  and  1845  of  the  Code  of 
Mississippi  of  1880,  being  parts  of  the  chap- 
ter which  treats  of  the  Chancery  Courts  of 
the  State.    They  are  as  follows : 

*'Sec.  1848.  The  said  court  shall  have  Juris- 
dictlTa  of  bills  exhibited  by  creditors  who 
have  not  obtained  Judgments  at  law,  or,  hav- 
ing judgments,  have  not  had  executions  re- 
turned unsatiflSed,  to  set  aside  fraudulent 
conveyances  of  proper^,  or  other  devices 
resorted  to  for  the  purpose  of  hindering, 
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In  the  flnt  esse  the  Act  of  Kentucky  of 
1796  had  pioyided  that  "any  person  haTinr 
both  legal  title  to  and  possession  of  lana 
may  institute  a  suit  against  any  other  person 
setting  up  a  claim  ttoreto ;  and  if  the  com- 
plainant shall  be  able  to  establish  his  title 
to  such  land,  the  defendant  shall  be  decreed 
to  release  his  claim  thereto,  and  pay  the  oom- 

Slainant  his  costs,  unless  the  defendant  shall, 
y  answer,  disclaim  all  title  to  such  lands, 
and  offer  to  give  such  release  to  the  complain- 
ant, in  which  case  the  complainant  shall  pay 
to  the  defendant  hia  costs,  except,  for  special 
reasons  appearing,  the  court  should  otherwise 
decree. " 

The  Talidity  of  this  law  was  sustained,  the 
court  observing  that  "the  State  Legislatures 
certainly  have  no  authority  to  prescribe  the 
forms  and  modes  of  proceeding  in  the  courts 
of  the  United  States ;  but  having  created  a 
[115]  right,  and  at  the  same  time  prescribed  the 
remedy  to  enforce  it,  if  the  remedy  prescribed 
is  substantially  consistent  with  the  ordinary 
modes  of  proceeding  on  the  chancery  side  of 
the  federal  courts,  no  reason  exists  why  it 
should  not  be  pursued  in  the  same  form  as  it 
is  in  the  state  courts."  To  this  view  there 
can  be  no  possible  objection ;  nor  can  there 
be  to  the  enforcement  in  the  federal  courts 
of  the  right  created.  The  Statute  simply 
enlarged  the  cases  in  which,  without  it,  bills 
to  quiet  title  oould  be  maintained  in  the  courts 
of  the  United  States.  Previously  to  its  pas- 
sage, in  order  to  maintain  such  suit,  it  was 
necessary  that  the  title  of  the  plaintiff  should 
be  established  by  successive  judgments  in 
his  favor.  Upon  that  appearing,  he  being 
in  possession  of  the  property,  courts  of  equi^ 
would  interpose  and  grant  a  perpetual  injunc- 
tion to  quiet  his  possession  against  any  fur- 
ther litigation.  That  Statute  only  did  away 
with  the  necessity  for  the  previous  adjudica- 
tions at  law  in  »vor  of  his  right,  it  being 
declared  sufficient  to  call  into  exercise  the 
powers  of  a  court  of  equity  that  he  was  in 
possession  of  the  land  and  of  the  title,  and 
was  disquieted  by  the  assertion  of  a  claim 
to  the  property  by  the  defendant 

In  the  second  case  (Holland  v.  Ohallen) 
the  suit  was  brought  to  quiet  the  title  of  the 
plaintiff  to  certain  real  property  in  Nebraska, 
against  the  claim  of  the  defendant  to  an  ad- 
verse estate  in  the  premises.  It  was  founded 
upon  a  Statute  of  that  State  which  provided : 
"That  an  action  may  be  brought  and  prose- 
cuted to  final  decree.  Judgment  or  order  by 
any  person  or  persons,  whether  in  actual  pos- 
session or  not,  claiming  title  to  real  estate, 
affainst  any  person  or  persons  who  claim  an 
adverse  estate  or  interest  therein,  for  the  pur- 
pose of  determining  such  estate  or  interest 
and  quieting  the  title  to  such  real  estate." 

In  that  suit  neither  party  was  in  possession, 
and  the  Jurisdiction  was  maintained  in  equi- 
ty, as  no  remedy  in  such  case  oould  be  afforaed 
in  an  action  at  law.  As  we  there  said,  speak- 
ing of  unoccupied  lands :  "It  is  a  matter  of 
every-day  observation  that  many  lots  of  land 
in  our  cities  remain  unimproved  because  of 
conflicting  claims  to  them.  The  rightful 
owner  of  a  paroel  in  this  condition  hesitates 
Clio]  to  place  valuable  improvements  upon  it,  and 
others  are  unwilling  to  pur^ase  it,  mu<^  less 


to  erect  buildings  upon  it,  with  the  certainty 
of  litigation  and  possible  loss  of  the  whole. 
And  what  is  true  of  lots  in  cities,  the 
ownership  of  which  is  in  dispute,  is  equally 
true  of  large  tracts  of  land  in  the  oountry. 
The  propeity  in  this  case,  to  quiet  the  title 
to  which  the  present  suit  is  brought,  is  de- 
scribed in  the  bill  as  unoccupied,  wild  and 
uncultivated  land.  Few  perscms  would  be 
willing  to  take  possession  of  such  land,  in- 
close, cultivate  and  improve  it,  in  the  face 
of  a  disputed  claim  to  its  ownership.  The 
oost  of  such  improvements  would  probably 
exceed  the  value  of  the  property.  An  action 
for  ejectment  for  it  would  not  lie,  as  it  has 
no  occupant ;  and  if,  as  contended  by  the 
defendant,  no  relief  can  be  had  in  equity 
because  the  party  claiming  ownership  is  not 
in  possession,  the  land  niust  continue  in  its 
unimproved  condition.  It  is  manifestly  for 
the  interest  of  the  oommunitv  that  conflicting 
claims  to  property  thus  situated  should  be 
settled,  so  that  it  may  be  subjected  to  use 
and  improvement.  To  meet  cases  of  thia 
character,,  statutes,  like  the  toe  of  Nebraska, 
have  been  passed  by  several  States,  and  they 
accompl ish  a  most  useful  purpose.  And  there 
is  no  good  reason  why  the  right  to  relief 
against  an  admitted  obstruction  to  the  culti- 
vation, use  and  improvement  of  lands  thua 
situated  in  the  States  should  not  be  enforced 
by  the  federal  courts,  when  the  controversy 
to  which  it  may  give  rise  is  between  citizena 
of  different  States." 

It  was  objected  in  that  case  that  if  the  suit 
was  allowea  under  the  Statute  in  the  federal 
courts,  controversies  properly  cognizable  in 
a  court  of  law  would  be  drawn  iuto  a  court 
of  equity,  but  the  court  said : 

"There  can  be  no  oontroversy  at  law  re- 
specting the  title  to  or  right  of  possession  of 
real  property  when  neither  of  tne  parties  is 
in  possession.  An  action  at  law,  whether  in 
the  ancient  form  of  ejectment  or  in  the  form 
now  commonly  used,  will  lie  only  against  a 
party  in  possession.  Should  suit  be  brought 
In  uie  federal  court,  under  the  Nebraska 
Statute,  against  a  party  in  possession,  there 
would  be  force  in  the  objection  that  a  legal 
controversy  was  withdrawn  from  a  court  of 
law." 

There  is  nothing  in  that  decision  that 
gives  sanction  to  the  enforcement  in  the  fed- 
eral oourts  of  any  rights  created  by  state  law 
which  impair  the  separation  there  required 
between  actions  for  legal  demands  and  suita 
for  equitable  relief. 

In  the  subsequent  case  of  Whitehead  v. 
ShaUvek,  188  U.  S.  146  [84:  878i,  Holland 
v.  OhatUn  was  referred  to  and  explained ;  and 
it  was  said  that  a  suit  in  equity  for  real 
property  against  a  party  in  poasession  would 
not  be  sustained,  because  there  would  be  a 
plain,  adeouate  and  complete  remedy  at  law 
for  the  plaintiff,  and  that  it  was  only  in- 
tended to  uphold  the  Statute  so  far  as  suita 
in  the  federal  oourts  were  concerned,  in 
authorizing  such  suits  against  persons  not  in 
possession. 

It  follows  from  the  views  expressed  that 
the  oourt  below  oould  not  trl^e  Jmisdiction  of 
this  suit,  in  which  a  daim  properly  oognis- 
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able  only  at  law  is  united  in  the  same  plead- 
ings  with  a  claim  for  equitable  relief.  It$ 
dearee  mtut  therrfare  be  reversed  and  the  cause 
remanded  vtith  direetume  to  dUmiu  the  biU, 
fUthaut  pr^judiee  to  an  action  at  law  for  the 
demand  claimed^  and  itieeo  ordered, 

Mr.  Justice  Lamar  did  not  sit  in  this 
case  nor  take  any  put  in  its  decision. 


£1^]       SYLVESTER  FENNOTER  bt  al.,  4f)pto.> 

R.  P.  McCONNAUGHY. 

i8ee  &  -a  B6porter*B  ed.  1-£B.> 

Action  against  a  State,  when  not  maintained— • 
action  against  state  officers,  when  proper — un- 
constitutional law — Oreffon  law  as  to  swamp 
land — constntction  of  statute-^contraet  wi& 
Btatefor  land— void  Oregon  Statute, 

1.  No  acjtion  oan  be  maintained  in  any  federal 
ooort  by  the  oitlxeos  of  one  of  the  States  against 
a  State,  without  Ha  oonsent;  a  suit  agidnst  the  of- 
floers  of  a  State,  to  compel  them  to  perform  its 
oontraotB,  is,  in  effeot,  a  suit  against  the  State 
itself. 

S.  The  exemption  of  the  State  from  suabili^  can- 
not be  pleaded  by  its  offloers  wtien  they  are  pro- 
ceeded against  for  executing  an  unconstitutional 
Act  of  the  State. 

8L  An  officer  of  a  Stkte  may  be  enjoined  from 
executing  a  statute  of  the  State  which  is  in  oon- 
fllot  with  the  Constitution  of  the  United  States, 
when  such  execution  would  Tiolate  and  destroy 
the  rights  and  privileges  of  the  complainant. 

4.  TbeOregonAotof  1878  as  to  purchase  of  swamp 
land  only  intended  to  declare  void  those  applica- 
tions where  the  nonpayment  of  the  twenty  per 
centum  had  been  a  violation  of  the  condition  con- 
tained in  the  Act  of  October  SS,  1870. 

&  The  contemporaneous  construction  of  a  statute 
by  the  executive  officers  of  the  government, 
whose  duty  it  is  to  execute  it.  Is  entitled  to  great 
respect,  and  should  ordinarily  control  the  con- 
struction of  the  statute  by  the  oourts. 

flw  An  application  for  land,  under  the  Oregon  Act 
of  1870,  was  not  rendered  void  by  State  Act  of  1878, 
where  the  first  payment  for  the  land  was  made 
within  the  time  required  by  the  former  Act;  by 
suidi  payment  the  contract  with  the  State  became 
executed,  so  as  to  be  protected  by  the  United 
States  Constitution  against  impairment  by  a 
state  law. 

T.  The  Oregon  Statute  of  1887,  which  authorises 
the  cancellation  of  a  certlflcate  of  sale  where 
twenty  per  cent  of  the  price  of  the  land  had  not 
been  paid  before  January  17, 1879,  impairs  the  ob- 
ligation of  a  contract  with  the  State  which  had 
been  consummated  by  a  compliance  with  the  Act 
of  1870,  and  is  therefore  violative  of  the  United 
States  Constitntlon. 

[No.  1280.1 
BubmOiedJan.  6,1891.    Deetded  April  180,1891. 

APPEAL  from  a  decree  of  the  Circoit  Court 
of  the  United  States  for  the  District  of 
Or^on  in  a  suit  hi  equity  perpetaally  enjoin- 
ing defendanti,  who  comprise  the  Board  of 
Limd  Commissioners  of  that  State,  from  selling 
Inds.    APrmed. 
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Statement  by  Mr.  Justice 

This  was  a  suit  in  equity  hj  the  appellee, 
a  citizen  of  California,  a^inst  the  appel- 
lants, who,  under  the  Constitution  of  Oregon, 
as  governor,  secretary  of  state  and  treasurer 
of  8&ite,  comprised  the  board  of  land  com- 
missioners of  that  State,  to  restrain  and  en- 
join them  from  selling  and  conveying  a  large 
amount  of  land  in  that  State,  to  which  t£e 
appellee  asserted  title.  The  lands  are  a  por- 
tion of  those  granted  to  Oregon  under  the 
Swamp-Land  Act  of  March  12,  1860  (12  Stat. 
8),  and  are  claimed  by  the  appellee  to  have 
been  sold  by  the  State  to  one  H.  C.  Owen, 
in  1881  and  1884,  for  a  valuable  consideration, 
in  accordance  with  the  provisions  of  an  Act 
of  the  State  Legislature  approved  October 
20,  1870,  from  whom  appellee  derived  title. 

There  was  a  demurrer  to  the  bill,  on  the 
ground  that  the  suit  was  practical!  v  against 
tiie  State,  and  was  therefore  prohibiteid  by 
the  Eleventh  Amendment  to  l^e  Constitution. 
The  demurrer  was  overruled  by  Judge  Deady. 
JanuuY  28,  1890,  his  opinion  being  repoitcd 
in  48  Fed.  Rep.  196.  On  rehearing  before 
the  same  judge,  August  18,  1890,  the  order 
overruling  the  demurrer  was  confirmed  (43 
Fed.  Rep.  889),  and  a  decree  entered  per- 
petually enjoining  the  defendants  from  sell- 
ing the  lands  in  question,  as  prayed  in  the 
amended  bill.  An  appeal  from  that  decree 
brings  the  case  here. 

The  material  facts  in  the  case,  as  presented 
by  the  amended  bill  and  the  demurrer,  are 
as  follows :  Art  Yin. .  §  5,  of  the  Constitu- 
tion of  the  State  of  Oregon  provides  that 
"the  governor,  secretuy  of  state  and  state 
treasurer  shall  constitute  a  board  of  commis- 
sioners for  the  sale  of  school  and  university 
lands,  and  for  the  investment  of  the  funds 
arising  therefrom,  and  their  powers  and  duties 
are  such  as  may  be  prescribed  by  law,"  etc. 
The  Act  of  the  Legislature  of  the  State,  ap- 
proved October  26,  1870,  provided  a  method 
for  the  disposal  of  the  swamp  and  overflowed 
lands  inuring  to  her  under  the  Act  of  March 
12,  1860.  Bv  its  first  section  it  enacted  that 
the  commissioner  of  lands  (who  at  that  time 
was  the  governor  of  the  State)  should  appoint 
a  deputy  or  deputies  to  select  all  the  swamp 
and  ov^owed  lands  in  the  field,  desoibing 
each  tract  selected  in  a  clear  and  distinct 
manner,  either  by  legal  subdivisions  or  by 
actual  survey,  and  to  make  return  of  tiie  same 
to  the  conmiissioner  for  examination.  The 
Act  then  provided  as  follows : 

"Sec.  2.  So  soon  as  the  selection  of  swamp 
and  overfiowed  lands  in  any  county  has  been 
completed  by  said  commissioner  of  lands,  It 
shall  be  the  duty  of  said  commissioner  to 
make  out  maps  and  descriptions  thereof  in 
duplicate,  one  copy  to  be  Kept  in  suitable 
books  in  his  office,  and  the  other  to  be  filed 
in  the  office  of  the  county  clerk  of  the  county 
in  which  sudi  such  swamp  lands  may  be 
located ;  and  it  shall  be  the  duty  of  such 
county  clerk  to  forward  his  official  certificate 
to  said  commissioner  of  the  date  on  which 
said  maps  and  descriptions  were  so  filed. 
Upon  the  receipt  of  such  certificate  it  shall 
be  the  duty  of  said  commissioner  to  give 
public  notice  of  said  completion,  approval 
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and  filing  for  four  weeks  successively  in  some 
weeklT  newspaper  published  in  such  county ; 
and  if  no  newspaper  is  published  in  such 
county,  then  in  such  newspaper  as  he  may 
select  in  an  adjoining  county. 

"Sec  8.  The  swamp  and  overflowed  lands 
of  this  State  shall  be  sold  by  said  commis- 
sioner at  a  price  not  less  than  one  dollar  per 
acre  in  gold  coin.  Any  person  over  the  age 
of  twen^-one  years,  and  being  a  citizen  of 
the  United  States,  or  having  filed  his  declara- 
tion  to  become  a  citizen,  as  required  by  the 
Naturalization  Laws,  mav  become  an  appli- 
cant for  the  purchase  of  any  tract  or  tracts 
of  said  swamp  and  overflowed  lands,  upon 
filing  his  application  therefor  (describing 
the  tract  or  tracts  he  desires  to  purchase) ,  by 
the  actual  survey ;  or,  if  no  survey  has  been 
made,  then  by  fences,  ditches,  monuments  or 
other  artificial  or  natural  landmarks,  with 
said  commissioner,  whose  duty  it  shall  be  to 
immediately  indorse  thereon  the  actual  date 
of  such  filing.  In  case  of  adverse  applicants 
for  the  same  tract  or  parcel  of  swamp  land, 
it  shall  be  the  duty  of  said  commissioner  to 
sell  the  same  to  the  lega.  applicant  therefor 
whose  application  is  first  filed.  Within 
ninety  days  after  the  date  of  the  public  notice 
provided  in  section  two  of  this  Act,  twenty 
per  centum  of  the  purchase  money  shall  be 
paid  by  the  applicant  to  said  commissioner, 
whose  duty  it  shall  be  to  issue  to  the  appli- 
cant a  receipt  therefor,  and  the  balance  of 
the  purchase  money  shall  be  paid  on  proof 
of  reclamation,  as  hereinafter  provided. 

**Sec  4.  No  patent  shall  be  issued  to  any 
applicant  for  any  swamp  or  overfiowed  lands 
until  the  applicant  therefor  has  proved,  to 
the  satisfaction  of  said  commissioner,  that 
the  land  for  which  he  claims  a  patent  has 
been  drained  or  otherwise  made  fit  for  culti- 
vation; but,  upon  such  proof  being  made, 
and  payment  of  the  balance  of  the  purchase 
money  on  the  amount  of  land  actually  re- 
claimed, the  said  commissioner  shal]  issue  to 
the  applicant  making  such  proof  and  pay- 
ment a  patent  for  tne  lana  so  reclaimed. 
Sai^  patent  shall  be  approved  and  signed  by 
the  governor,  secretary  of  state  and  state 
treasurer,  as  provided  for  by  the  Constitution. 
At  the  expiration  of  ten  years  from  and  after 
his  first  pavment,  all  swamp  lands  claimed 
bv  an  applicant,  upon  whidi  no  such  proof 
01  reclamation  and  payment  has  been  xnade, 
shall  revert  to  the  State,  and  the  money  paid 
thereon  shall  be  forfeited:  Provided,  That 
all  swamp  land  which  has  been  successfully 
cultivated  in  either  grass,  the  cereals  or  vege- 
tables for  three  years  shall  be  considered  as 
fully  reclaimed  within  the  meaning  of  this 
Act. 

"Sec  6.  .  .  .  Provided,  That  in  case 
the  office  of  commissioner  of  lands  is  not 
created  by  law,  the  provisions  of  this  Act 
shall  be  executed  by  the  board  of  commis- 
sioners for  the  sale  of  school  and  university 
lands.** 

While  this  Act  was  in  force,  to  wit,  at  a 
date  prior  to  October  18,  1878,  Henry  C. 
Owen  made  an  application  to  purchase  a  large 
quantity  of  swamp  lands  from  the  State,  in- 
cluding the  lands  in  ccmtroversy,  agreeably 
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to  the  provisions  of  the  Act ;  and  on  the  2ttd 
of  November,  1881,  and  the  8d  of  April,  [5i 
1884,  within  ninety  days  after  the  date  of  the 
public  notice  of  tne  completion  of  the  maps 
and  description  of  the  lands,  provided  for  in 
the  second  section  of  the  Act,  be  paid  to  the 
board  of  commissiQuers,  as  required  by  the 
third  section,  the  twenty  per  centum  of  the 

I»rice  of  over  forty -three  thousand  acres  of 
and.  Owen  sold  these  lands  to  one  Felton, 
who  sold  them  to  the  plaintijQT  for  the  sum  of 
$80,000,  the  latter  also  assuming  to  pay  to 
the  State  the  remainder  of  the  purchase  price 
when  it  became  due. 

After  Owen  made  his  application  to  pur- 
chase, as  above  mentioned,  but  before  he  had 
made  the  first  payment,  to  wit,  October  18, 
1878,  the  Legislatiire  of  the  State  passed  an 
Act  which  went  into  effect  January  17,  1870 
(ninety  days  after  its  date,  as  provided  by 
the  Constitution  of  the  State) ,  expressly  re- 
pealing the  aforesaid  Act  of  1870,  and  making 
entirelv  new  regulations  for  the  disposition 
and  safe  of  the  swamp  lands  belonging  to  the 
State.  Its  ninth  section  is  as  follows :  **  All 
applications  for  the  purchase  of  swamp  and 
overflowed  lands  .  .  .  made  previous  to 
the  passage  of  this  Act,  which  have  not  been 
regularly  made  in  accordance  with  law,  or 
which  were  regularly  made,  and  the  appli- 
cants have  not  fully  complied  with  all  the 
terms  and  requirements  of  the  law  under 
which  they  were  made,  including  the  pay- 
ment of  the  twenty  per  centum  of  the  pur- 
chase price,  are  hereby  declared  void  and  of 
no  force  or  effect  whatever. "  Session  Laws 
of  1878,  pp.  41,  46. 

February  16,  1887,  the  Legislature  of  the 
State  passed  an  Act,  the  first  section  of  which 
provided  as  follows:  ''AH  certificates  of 
sale  issued  by  the  board  of  commissioners 
for  the  sale  of  school  and  university  lands 
and  for  the  investment  of  the  funds  arising 
therefrom  for  swamp  or  overflowed  lands,  on 
which  the  twenty  per  centiun  of  the  purchase 
price  was  not  paid  prior  to  January  17,  1879, 
are  hereby  declared  void  and  [of]  no  foir^  or 
effect  wluitever ;  and  said  boiutl  of  commis- 
sioners is  hereby  authorized  and  directed  to 
cancel  said  certificates  of  sale. "  Session  Laws 
of  1887,  pp.  9,  10.  The  certificates  of  sale 
herein  referred  to  are  the  receipts  provided 
for  in  the  third  section  of  the  Act  of  1870. 

Acting  under  the  provisions  of  the  Statute 
of  1887,  the  board  of  land  commissioners  can-  [#] 
celed  l^e  certificates  of  sale  issued  to  Owen, 
as  aforesaid,  because  the  twenty  per  centum 
of  the  price  of  the  land  had  not  been  paid 
prior  to  January  17,  1879,  the  date  when  the 
Act  of  1878  went  into  effect ;  and,  claiming 
that  said  lands  had  reverted  to  the  State,  had 
ordered  them  to  be  sold,  and  had  actually 
sold  about  1,000  acres  of  them  under  the  Act 
of  1887. 

Mestrt,  Lewis  L.  HeArihur  and  H.  H* 
Norihup  for  appellants. 
Memn,  C.  A*  Dolph  and  C.  B.  Bellin^per 

for  appellee. 

Mr,  JuHiee  Tiainar  delivered  the  opinion 
of  the  court: 
The  contention  of  the  complainant  below 
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vv  :ui  that  Uic  Act  of  1687,  under  which  the 
defendants  below  assumed  to  act,  in  the  mat- 
ter of  the  cancellation  of  his  certificates  of 
8:ile,  was  in  violation  of  section  10,  article 
i..  of  the  Constitution  of  the  United  States, 
in  that  it  impaired  the  obligation  of  the  con- 
tract made  between  Owen  and  the  State  for 
the  sale  of  the  lands;  that  the  defendants 
were  therefore  acting  in  the  premises  with- 
out authority  of  law ;  and  that,  for  those 
reasons,  it  could  not  be  asserted  that  the  suit 
was  against  the  State.  The  defendants,  on 
the  other  hand,  insisted  that  the  aforesaid 
legislation  was  valid  and  constitutional :  that 
the  suit  was,  in  effect,  against  the  State; 
and  that  therefore  the  circuit  court  was  for- 
bidden to  exercise  Jurisdiction  in  the  matter 
b^  the  Eleventh  Amendment  to  the  Constitu- 
tion. 

This  appeal  therefore  involves  the  construe- 
tion  and  application  of  two  distinct  provis- 
[9]  ions  of  the  Constitution  which  are  set  up, 
one  against  the  other,  by  the  parties  to  the 
controversy,  in  support  of  their  respective 
contentions.  The  complainant  below  bases 
his  claim  for  the  relief  praved  for  upon  that 
clause  of  section  10,  article  L,  which  pro- 
vides that  ''no  State  shall  pass  any  law  im- 
pairing the  obligation  of  contracts;"  whilst 
the  defendants  below,  the  appellees,  relv 
upon  the  Eleventh  Amendment  to  the  Consti- 
tution, which  declares  that  ''the  Judicial 
power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  any  oi  the 
United  States  by  citizens  of  another  State,  or 
by  citizens  or  subjects  of  a  foreign  state." 

The  question,  then,  of  Jurisdiction  is  first 
presented  for  determination.  Is  this  suit,  in 
legal  effect,  one  against  a  State,  within  the 
meaning  of  the  Eleventh  Amendment  to  the 
Constitution  ?  A  very  large  number  of  cases 
involving  a  variety  of  questions  arising  under 
this  Amendment  have  been  before  this  court 
for  adjudication ;  and,  as  might  naturally  be 
expected,  in  view  of  the  important  interests 
and  the  wide  reaching  political  relations  in- 
volved, the  dissenting  opinions  have  been 
numerous.  Still  the  general  principles  enun- 
ciated by  these  adiudications  will,  upon 
a  review  of  the  whole,  be  found  to  be  such 
as  the  majority  of  the  court  and  the  dissen- 
tients are  substanially  agreed  upon. 

It  is  well  settled  that  no  action  can  be  main- 
tained in  any  federal  court  by  the  citizens 
of  one  of  the  States  against  a  State,  without 
its  consent,  even  though  the  sole  object  of 
such  suit  be  to  bring  the  State  within  the 
operation  of  the  constitutional  provision 
which  provides  that  **  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts."^ 
This  immunity  of  .h  State  from  suit  is  absolute 
and  unqualified,  «nd  the  constitutional  pro 
vision  securing  it  is  not  to  be  so  construed 
as  to  place  the  State  within  the  reach  of  the 
process  of  the  court  Accordingly,  it  is 
equally  well  settled  that  a  suit  against  the 
ofUcers  of  a  State,  to  compel  them  to  do  the 
acts  which  constitute  a  peiformance  by  it  of 
its  contracts,  is,  in  effect,  a  suit  against  the 
4A«J     State  itself. 

In  the  application  of  this  latter  principle 
two  classes  of  cases  have  appeared  in  the  de- 
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cisions  of  this  court,  and  it  is  in  detennininff 
to  which  class  a  particular  case  belongs  thiS 
differing  views  have  been  presented. 

The  first  class  is  where  the  suit  is  brought 
against  the  officers  of  the  State,  as  represent- 
ing the  State's  action  and  liability,  thus 
mScing  it,  though  not  a  party  to  the  record, 
the  real  party  against  which  the  Judgment 
will  so  operate  as  to  compel  it  to  specifically 
perform  its  contracts.  Ice  Asief,  138  U.  S. 
448  [81 :  2161 :  Lcmidana  v.  Junu^,  107  U.  8. 
711  T27 :  4481  :  AnUnU  v.  Oreenhow,  107  U. 
S.  769  [27:  4681;  Ounningham  v.  Maoon  db 
B.  R,  Co.  109  U.  S.  446  [27 :  9921 ;  Hagood 
V.  aouihtm,  117  U.  S.  52  129:  805J. 

The  other  class  is  where  a  suit  is  brought 
against  defendants  who,  claiming  to  act  as 
officers  of  the  Statfs  and  under  the  color  of 
an  unconstitutional  statute,  commit  acts  of 
wrong  and  injury  to  the  rights  and  property 
of  the  plaintiff  acquired  under  a  contract 
with  the  State.  Such  suit,  whether  brought 
to  recover  money  or  property  in  the  hands  of 
such  defendants,  unlawful fy  taken  by  them 
in  behalf  of  the  State,  <Mr  for  compensa.ion 
in  damages,  or,  in  a  proper  case  where  the 
remedy  at  law  is  inadequate,  for  an  in  June* 
tion  to  prevent  such  wrong  and  injury,  or 
for  a  mandamus,  in  a  like  case,  to  enforce 
upon  the  defendant  the  performance  of  a 
plain  legal  duty,  purely  ministerial,  is  not 
within  the  meaning  of  the  Eleventh  Amend* 
ment  an  action  against  the  State.  Otbom  v. 
Bank  of  United  States,  22  U.  S.  9  Wheat.  788 
[6 :  204]  ;  Davie  v.  Orap,  88  U.  8.  16  Wall. 
208  [21 :  4471 ;  TanUinean  v.  Branch,  82  U. 
S.  15  Wall.  460  [21:  1891;  LiuAfldd  v. 
Webeter  County,  101  U.  6.  778  [26 :  925] ; 
AUen  V.  BaUimore  db  0.  R  Go.  114  U.  6.  811 
[29 :  200]  ;  Louiiiana  Board  of  Liquidatum  v. 
MeComb,  92  U.  6.  581  [28 :  62q  ;  JMndexterY. 
Qreenhow,  114  U.  8.  270  [29:  185]. 

It  is  not  our  purpose  to  attempt  a  review 
of  all,  or  even  many,  of  these  decisions,  as 
to  do  so  intelligently  would  unnecessarily 
protract  this  opinion,  and,  in  this  connection, 
would  subserve  no  useful  purpose.  It  will 
be  sufficient,  perhaps,  to  refer  to  some  of 
those  which  this  case  most  nearly  resembles. 

It  is  believed  that  the  case  before  us  is 
within  the  principles  of  the  great  and  leading 
case  of  Oeoom  v.  Bank  of  United  States,  22 
U.  S.  9  Wheat.  788  [6:  2041,  the  opinion  in 
which  was  delivered  by  Qhief Justice  Marshall. 
Ttiat  was  a  suit  in  equity,  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Ohio,  by  the  president,  directors 
and  company  of  the  Bank  of  the  United  States, 
to  restrain  Ralph  Osbom,  auditor  of  the 
State  of  Ohio,  from  executing  a  law  of  that 
State  which  was  in  viol^^on  of,  and  destruc- 
tive to,  the  riffhts  and  privileges  conferred 
upon  the  complainants  by  the  diarter  of  the 
bank  and  by  l^e  Constitution  of  the  United 
States.  One  of  the  leading  inquiries  in  the 
case  was,  whether  an  injunction  could  be  is- 
sued to  restrain  a  person,  who  was  a  state 
officer,  from  performing  an  official  act  en- 
Joined  by  the  statute  of  the  State.  The  ques- 
tion presented  by  that  inquiry  was  discussed, 
in  a  masterly  manner,  on  the  assumption  that 
the  statute  of  the  State  was  unconstitutional, 
and  it  was  held  that,  in  such  a  case,  grounda 
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of  equity  intorpositioD  existing,  injunction 
would  lie. 

With  regard  to  the  objection,  that  if  any 
case  was  made  by  the  bill,  for  the  interference 
of  a  court  of  chancery,  it  was  against  the 
State  of  Ohio,  and  was  therefore  within  the 
prohibition  of  the  Eleventh  Amendment,  the 
court  held  that  the  exemption  of  the  State  from 
suability  could  not  be  pleaded  by  its  officers 
when  they  were  proceeded  against  for  exe- 
cuting an  unconstitutional  Act  of  the  State. 
This  questitm  was  discussed  most  thorouffbly, 
in  the  liffht  of  the  other  provisions  of  the 
Ck>nstitutTon  relating  to  the  jurisdiction  of 
tiie  federal  courts,  and  the  conclusion  arrived 
at  thus  announced :  ''It  was  proper,  then,  to 
make  a  decree  against  the  defenaants  in  the 
circuit  court,  if  the  law  of  the  State  of 
Ohio  be  repugnant  to  the  Ck)nstitution,  or  to 
a  law  of  me  United  States  made  in  pursu- 
ance thereof,  so  as  to  furnish  no  autnority 
to  those  who  took  or  to  those  who  received 
the  money  for  which  this  suit  was  instituted. " 
22  U.  S.  0  Wheat.  850 16:  2881. 

The  Statute  of  Ohio,  under  which  the 
defendant  was  acting,  was  then  examined  and 
found  to  be  unconstitutional.  The  case  may 
then  be  said  to  have  fully  established  the 
doctrine  that  an  officer  of  a  State  may  be  en- 
joined from  executing  a  statute  of  the  State 
which  is  in  conflict  with  the  Constitution  of 
the  United  States,  when  such  execution  would 
violate  and  destroy  the  rights  and  privileges 
of  the  complainant. 

The  principle  stated  by  Ohitf  JtuHce  Mar- 
shall (in  that  case),  that  "in  all  cases  where 
jurisdiction  depends  on  the  party,  it  is  the 
party  named  in  the  record,"  and  that  ''the 
Eleventh  Amendment  is  limited  to  those  suits 
in  which  the  State  is  a  party  to  the  record, " 
has  been  qualified  to  a  certain  degree  in  some 
of  the  subsequent  decisions  of  this  court,  and 
now  it  is  the  settled  doctrine  of  this  court 
that  the  question  whether  a  suit  is  within  the 
prohibition  of  the  Eleventh  Amendment  is 
not  always  determined  by  reference  to  the 
nominal  parties  on  the  record,  as  the  court 
will  look  behind  and  through  the  nominal 
parties  on  the  record  to  ascertain  who  are  the 
real  parties  to  the  suit.  New  Hampfhire  v. 
LoniHana  and  New  York  v.  Louieiana,  108 
U.  S.  76  [27:  6561 ;  Be  Ayen,  eupra. 

But  the  general  doctrine  of  Oebom  t.  Bank 
United  8UjUe$,  that  the  circuit  courts  of 

e  United  States  will  restrain  a  state  officer 
from  executing  an  unconstitutional  statute 
of  the  State,  when  to  execute  it  would  violate 
rights  and  privileges  of  the  complainant 
which  had  been  guaranteed  by  the  Constitu- 
tion, and  would  woik  irreparable  damage  and 
injury  to  him,  has  never  been  departed  ftt>m. 
On  the  contnuy,  the  principles  of  that  case 
have  been  recognized  and  enforced  in  a  very 
large  number  of  cases,  notably  in  those  we 
have  referred  to  as  belonging  to  the  second 
class  of  cases  above  mentioned.   % 

In  DatU  V.  Grvy,  the  State  of  Texas  had 
granted  to  a  railroad  corporation  of  that  State 
16  alternate  sections  of  land  per  mile  along 
the  line  of  the  road  which  was  thereafter  to 
be  located.  The  company  surveyed  the  lands 
and  located  its  road  through  them.  After 
all  those  things  had  been  done,  the  commis- 
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sioner  of  the  state  land  office,  and  the  gover- 
nor of  the  State,  acting  under  the  authority 
of  a  statute  of  t^  State,  which  had  declared 
the  lands  forfeited  to  the  State,  were  selling 
certain  of  the  lands  and  delivering  patents 
for  them  to  the  purchasers.  At  the  suit  of 
the  receiver  of  the  road,  the  circuit  court  of 
the  United  States  enjoined  them  from  inter- 
fering with  l^e  rights  of  the  road  in  tiie  prem- 
ises, and  selling  and  conveying  its  lands ; 
and  that  decree  was  affirmed  by  this  court 
Some  of  the  expressions  in  the  opinion  in  that 
case  were  criticised  in  the  subsequent  case 
of  United  StcUee  v.  Lee,  106  U.  S.  198,  244 
[27 :  174,  1001,  and  also  in  Be  Ayen,  128  U. 
S.  448,  487,  488  [81 :  216,  228],  where  the  ob- 

iectionable  expressions  were  examined  and 
leld  to  have  been  mere  dicta.  It  has  not  been 
overruled,  however,  bet,  on  the  contrary,  it  ri3] 
lias  been  cited  with  approval  and  relied  upon 
as  authority  in  a  number  of  subsequent  cases ; 
and  the  underlying  principles  of  it  are  re- 
garded as  soundl  C^ 

In  Louiiiana  Board  of  Liquiaation  v.  Me- 
Oomb,  02  U.  S.  581,  541  [28:  621  628],  the 
same  principle  was  applied.  In  (hat  case  an 
injunction  was  issued  by  the  circuit  court  of 
the  United  States  at  the  suit  of  the  holder  of 
certain  bonds  of  the  State  of  Louisiana,  to 
restrain  the  board  of  liquidation  of  the  State, 
composed  of  the  governor  and  certain  other 
state  officers,  from  issuing  certain  of  the  same 
kind  of  bonds  to  liquidate  a  debt  claimed  to 
be  due  from  the  State  to  the  Louisiana  Levee 
Company,  on  the  spround  that  such  use  would 
impair  the  securities  of  the  complainant,  and 
would  thus  be  violative  of  the  contract  be  had 
with  the  State ;  and  that  decree  was  affirmed 
by  this  court  on  appeal.  In  delivering  the 
opinion  of  the  court,  Jtr.  Justice  Bradley  said : 
''The  objections  to  proceeding  against  State 
officers  by  mandamus  or  injunction  are :  first, 
that  it  is,  in  effect,  proceeding  against  the 
State  itself ;  and,  secondly,  that  it  interferes 
with  the  official  discretion  vested  in  the  offi- 
cers. It  is  conceded  that  neither  of  these 
things  can  be  done.  A  State,  without  its 
consent,  cannot  be  sued  by  an  individual ;  and 
a  court  cannot  substitute  its  own  discretion 
for  that  of  executive  officers  in  matters  be- 
longing to  the  proper  jurisdiction  of  the 
latter.  But  it  has  been  well  settled  that, 
when  a  plain  official  duty,  requiring  no  ex- 
ercise of  discretion,  is  to  be  i^onned,  and 
performance  is  refused,  any  person  who  will 
sustain  personal  injury  by  such  refusal  may 
have  a  mandamus  to  compel  its  performance : 
and  when  such  duty  is  threatened  to  be  vio- 
lated by  some  positive  official  act,  any  person 
who  wUl  sustain  personal  injury  thereby,  for 
which  adequate  compensation  cannot  be  had 
at  law,  may  have  an  injunction  to  prevent 
it.  In  such  cases,  the  writs  of  mandamus 
and  iniunction  are  somewhat  correlative  to 
each  other.  In  either  case,  if  the  officer  plead 
the  authority  of  an  unconstitutional  law  for 
the  nonperformance  or  violation  of  his  du^, 
it  will  not  prevent  the  issuing  of  the  writ. 
An  unconstitutional  law  will  oe  treated  by  [14] 
the  courts  as  null  and  void."— citing  Otbom 
V.  Bank  of  United  States  and  Davis  v.  Oray, 
P&indeaker  v.  Oreenhow  has  been  adverted 
to.    That  was  an  action  in  detinue  against 
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the  tTOMorer  of  the  Ci^  of  Richmond,  Vir- 
ginia, for  the  lecoyery  of  an  office  desk  which 
be  had  aeized  tor  delinquent  taxes  in  pay- 
ment of  which  the  plaintiff  had  duly  ten- 
dered coupons  cat  from  bonds  issued  by  the 
State  of  YirginiA,  under  the  Funding  Act  of 
March  80,  Iffa,  and  made  by  that  Act  receiv- 
able for  all  taxes  due  the  State.  The  defend- 
ant, under  color  of  office,  as  tax  collector, 
and  acting  in  the  ^iforcement  of  a  Statute  of 
the  State  passed  in  1882,  which  forbade  the 
receipt  of  the  coupons  for  taxes,  refused  to 
leceiye  such  tender  and  made  the  seizure  com- 
plained of.  It  was  held  by  this  court  that 
the  Act  of  the  (General  Assembly  passed  in 
1882  was  unconstitutional  and  void,  because 
it  was  an  impairment  of  the  contract  entered 
into  between  the  State  and  its  bondholders  by 
the  Act  of  1871 ;  that,  being  unconstitutional, 
it  afforded  no  protection  to  the  defendant ; 
that  the  action  was  properly  maintainable 
against  him,  as  a  wrong-doer ;  and  that  it 
was  not  an  action  against  the  State,  in  the 
sense  of  the  Eleventh  Amendment.  The 
whole  question  was  discussed  most  thor- 
oughly by  Mr.  Justice  Matthews,  both  on 
principle  and  authori^,  and  the  following 
from  tne  opinion  of  the  comt,  delivered  by 
Mr,  Juitiee  Miller,  in  Ounningnam  v.  Mae&n 
4AB.  R.  Co.,  100  U.  8.  446,  462  [27:  002, 
004] ,  quoted  with  approval :  **  Another  class 
of  cases  is  where  an  individual  is  sued  in  tort 
for  some  act  injurious  to  another  in  regard 
to  person  or  property,  to  which  his  defense 
is  that  he  has  acted  under  the  oraers  of  the 
government.  In  these  cases  he  is  not  sued 
as,  or  because  he  is,  the  officer  of  the  govern- 
ment, but  as  an  individual,  and  the  court  is 
not  ousted  of  Jurisdiction  because  he  asserts 
authority  as  such  officer.  To  make  out  his 
defense  he  must  show  that  his  authority  was 
sufficient  in  law  to  protect  him." 

AUen  V.  Baltimore  A  0.  B.  Co. ,  114  U.  S.  811 
f20 :  200],  decided  at  the  same  time  as  Pain- 
dexter  v.  Qreenhow,  and  on  the  authoritv  of 
thkt  case,  was,  in  all  essential  features,  simi- 
lar to  the  case  under  consideration.  In  dis- 
cussing the  remedy  by  injunction  against 
officers  of  a  State,  in  such  cases,  Mr.  Jnstiee 
Matthews,  delivering  the  opinion  of  court,  re- 
lied largel;^  upon  Osbom  v.  Bank  ^  United 
Su^eSf  Louisiana  Board  of  Liquidation  v.  Me- 
€hmb,  Davis  v.  Orap  and  manv  other  cases ; 
and  the  language  above  quotea  from  Louisi- 
ana Board  of  Liquidation  v.  MeComb  was 
quoted  with  approval. 

The  case  of  MeOahey  ▼.  Virginia,  185  U. 
a  662,  684  [84 :  804,  812],  was  a  suit  insti- 
tuted  in  the  Circuit  Court  of  Alexandria, 
Virginia,  in  the  name  of  the  Commonwealth 
affainst  Uie  defendant,  under  the  Act  of  May 
12,  1887,  for  the  recovery  of  taxes  due  from 
him,  in  payment  of  which  coupons  cut  from 
the  bonds  of  the  State  had  been  tendered  and 
not  accepted.  Judgment  for  the  SUte  was 
rendered  by  the  circuit  court,  which,  on  ap- 
peal, was  affirmed  by  the  Supreme  Court  of 
the  State.  Brought  before  tnis  court  on  a 
writ  of  error,  the  judgment  of  the  state  court 
was  reversed.  This  case,  witli  seven  others, 
reported  under  this  title,  grew  out  of  the 
legislation  of  the  State  regarding  coupons 
of  the  same  character  as  those  involved  in 
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the  Viroiniia  Coupon  Oasm.  Mr.  Justice  Brad- 
ley, delivering  the  unanimous  opinion  of 
the  court,  after  a  full  and  exhaustive  review 
and  analysis  of  the  decisions  in  those  cases 
and  others  like  them,  presented  a  summary 
of  the  propositions  established  by  those  de- 
cisions which  cannot  be  well  abridged,  as 
follows : 

*^  First,  That  the  provisions  of  the  Act  of 
1871  constitute  a  contract  between  the  State 
of  Virginia  and  the  lawful  holders  of  the 
bonds  and  coupons  issued  under  and  in  pur- 
suance of  said  Statute ; 

*^  Second  That  the  various  Acto  of  the  Gen- 
eral Assembly  of  Virginia  passed  for  the 
purpose  of  restraining  the  use  of  said  cou- 
pons for  ^e  payment  of  taxes  and  other  duet 
to  the  State,  and  imposing  impedimente  and 
obstructions  to  that  use,  and  to  the  proceed- 
ings instituted  for  establishing  their  genuine- 
ness, do  in  many  respects  impair  the  obliga- 
tion of  that  contract,  and  cannot  be  held  to 
be  valid  or  binding  in  so  far  us  they  have 
that  effect; 

*^  Third,  That  no  proceedings  can  be  insti- 
tuted by  any  boldeir  of  said  bonds  or  coupons 
against  the  Commonwealth  of  Virginia,  either 
directly  by  suit  against  the  Commonwealth 
by  name,  or  indirectly  against  her  executive 
officers  to  control  them  in  the  exercise  of 
their  official  functions  as  agente  of  the  State ; 

*"  Fourth,  That  any  lawful  holder  of  the 
tax-receivable  coupons  of  the*  State,  issued 
under  the  Act  of  1871  or  the  subsequent  Act 
of  1870,  who  tenders  such  coupons  in  pay- 
ment of  taxes,  debts,  dues  and  demands  due 
from  him  to  the  State,  and  continues  to  hold 
himself  ready  to  tender  the  same  in  pa3rment 
thereof,  is  entitled  to  be  free  from  molesta- 
tion in  person  or  goods  on  account  of  such 
taxes,  debte,  dues  or  demands,  and  may  vin- 
dicate such  right  in  all  lawful  modes  of  re- 
dress—by suit  to  recover  his  property ,  by 
suit  against  the  officer  to  recover  damages 
for  taking  it,  by  injunction  to  prevent  such 
taking  where  it  would  be  attended  with  im- 
mediate injury,  or  by  a  defense  to  a  suit 
brought  against  him  for  his  taxes  or  the  other 
claims  standing  against  him." 

The  dividing  line  between  the  cases  to 
which  we  have  referred  and  the  class  of  cases 
in  which  it  has  been  held  that  the  State  is 
a  party  defendant,  and  therefore  not  suable, 
by  virtue  of  the  inhibition  conteined  in  the 
faeventh  Amendment  to  the  Constitution, 
was  adverted  to  in  Cunningham  v.  Maeon  A 
B  B.  Co. ,  where  it  was  said,  referring^  to  the 
case  of  Davis  t.  Qrav,  supra:  **2for  teas 
there  in  that  ease  anp  afirmative  relitf  granted 
by  ordering  the  governor  and  land  commis- 
sioner to  perform  any  aud  towards  perfecting 
the  title  of  the  company."*  100  U.  S.  458.  454 
[27:  004,  006],— thus  holding,  by  implica- 
tion, at  least,  that  affirmative  relief  would 
not  be  granted  against  a  state  officer,  bv  order- 
ing him  to  do  and  perform  acts  f orbiaden  by 
the  law  of  his  Stete,  even  though  such  law 
might  be  unconstitutional. 

The  same  distinction  was  pointed  out  in 
Hagood  v.  Southern,  which  was  held  to  be,  in 
effect,  a  suit  against  the  State,  and  it  was 
said :    **  A  broaa  line  of  demarcation  separates 
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from  8uoh  cases  as  the  present,  in  which  the 
decrees  require,  by  affirmative  official  action 
on  the  part  of  the  defendants,  the  verformanee 
of  an  obligation  which  belongs  to  the  State  in 
%tt  political  capacity,  those  in  which  actions 
at  law  or  suits  in  equity  are  maintained 
against  defendants  who,  while  claiming  to 
act  as  officers  of  the  State,  violate  and  invade 
the  personal  and  property  rights  of  the  plain- 
tiffs, under  color  of  authority,  unconstitu- 
tional and  void."  117  U.  S.  62,  70  [29 :  805, 
8111. 

Tne  cases  in  which  suits  against  oiflcers 
of  a  State  have  been  considered  as  against 
the  State  itself,  and  therefore  within  the  in- 
hibition of  the  Eleventh  Amendment  to  the 
Constitution,  and  those  in  which  such  suits 
were  considered  to  be  against  state  officers, 
as  individuals,  were  elaborately  reviewed  and 
distinguished  in  the  recent  case  of  Be  Ayere, 
128  U.  S.  448  [81:  216].  That  case  came 
before  us  on  application  for  habeas  corpus 
by  the  attorney- general  of  Virginia,  the  au- 
ditor of  the  State  and  the  Conmionwealth's 
attorney  for  Loudoun  County  in  that  State, 
who  were  in  the  custody  of  the  United  States 
marshal  for  the  Eastern  District  of  Virginia, 
for  contempt  of  court,  in  disobeying  a  re- 
straininff  order  of  the  Circuit  Cx>urt  of  the 
United  States  for  that  District,  commanding 
them  not  to  institute  and  prosecute  certain 
suits  in  the  name  of  the  State  of  Virginia, 
required  to  be  brought  by  the  statutes  of  the 
State.  The  suit  in  which  the  restraining 
order  was  issued  was  nominally  against  cer- 
tain officers  of  the  State,  but  this  court  held 
that  it  was,  in  effect,  a  suit  against  the 
State  itself,  and  therefore  in  violauon  of  the 
Eleventh  Amendment  to  the  Constitution. 
And  that  such  being  true,  the  acts  and  pro- 
ceedings of  the  circuit  court  in  that  suit  were 
null  and  void  for  all  purposes;  and  the 
prisoners  were  discharged.  In  delivering  the 
opinion  of  the  court,  Mr,  Juitice  Matthews, 
referring  to  the  class  of  cases  in  which  it 
had  been  adjudged  that  the  suit  was  against 
•tate  officers  in  their  private  capacity,  and 
not  against  the  State,  said :  **  The  vital  prin- 
ciple in  all  such  cases  is  that  the  defendants, 
though  professing  to  act  as  officers  of  the 
State,  are  threatening  a  violation  of  the  per- 
sonal <Mr  property  rights  of  the  complainant, 
for  whicn  they  are  personally  and  individ- 
ually liable.  .  .  .  This  feature  will  be 
found,  on  an  examination,  to  characterize 
every  case  where  persons  have  been  made 
defendants  for  acts  done  or  threatened  by 
them  as  officers  of  the  government,  either 
of  a  State  <Mr  of  the  United  States,  where  the 
objection  has  been  interposed  that  the  State 
was  the  real  defendant,  and  has  been  over- 
vuled.*    128  U.  S.  600,  601  [81 :  2281. 

In  Ham  v.  Dfwtiema,  184  U.  8.  1,  20,  21 
r88 :  842,  849],  the  general  rule  on  this  sub- 
ject was  concisely  stated  by  Mr,  Justice 
Bradley  in  the  following  terms:  "To  avoid 
misapprehension  it  may  be  proper  to  add  that, 
although  the  obligations  of  a  State  rest  for 
their  performance  upon  its  honor  uid  good 
faith,  and  cannot  be  made  the  subjects  of 
Indicia!  cognisance  unless  the  State  consents 
to  be  sued,  or  comes  itself  into  court,  yet 
where  property  or  rights  are  enjoyed  nnder 
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a  grant  or  contract  made  by  a  State,  they 
cannot  wantonly  be  invaded.  Whilst  the' 
State  cannot  be  compelled  by  suit  to  perform 
itA  contracts,  any  attempt  on  its  part  to  vio- 
late property  or  rights  acquired  under  it» 
contract  may  be  judicially  resisted,  and  any 
law  impairing  the  obligation  of  contracta. 
under  which  such  property  or  rights  are  held 
is  void  and  powerless  to  affect  their  enjoy- 
ment.** 

Little  remains  to  be  done  or  said  by  us  i  a 
this  connection,  except  to  apply  the  prin- 
ciples announced  in  the  cases  we  have  at- 
tempted to  review  to  the  facts  in  the  case- 
before  us,  as  set  forth  in  our  introductory 
statement..  In  this  connection  it  must  b& 
borne  in  mind  that  this  suit  is  not  nominally 
against  the  governor,  secretary  of  state  and 
treasurer,  as  such  officers,  but  against  them, 
collectively,  ^as  the  board  of  land  commis- 
sioners. It  must  also  be  observed  that  the- 
plaintiff  is  not  seeking  any  affirmative  relief 
against  the  State  or  any  of  its  officers.  He 
is  not  asking  that  the  ^tate  be  compelled  U> 
issue  patents  to  him  for  the  land  he  claima 
to  have  purchased,  nor  is  he  seeking  to  com- 
pel the  defendants  to  do  and  perform  any 
acts  in  connection  with  the  subject  matter  of 
the  controversy  requisite  to  complete  his  title. 
All  that  he  asks  is,  that  the  defendants  may 
be  restrained  and  enjoined  from  doing  certain 
acts  which  he  alleges  are  violative  of  hia 
contract  made  with  the  State  when  he  pur- 
chased his  lands.  He  merely  asks  that  an 
injunction  may  issue  against  them  to  restrain 
them  from  acting  under  a  statute  of  the  State 
alleged  to  oe  unconstitutional,  which  acta 
will  be  destructive  of  his  rights  and  privi- 
leges, and  will  work  irreparable  damage  and 
mischief  to  his  property  rights.  The  case 
cannot  be  distinguished,  in  principle,  from 
Oebam  v.  Bank  of  United  Statee,  Davis  v. 
Oray,  Louisiana  Board  of  Liquidation  v.  Me^ 
Conib  and  Allen  v.  Baltimore  dt  0,  B.  Oo,, 
cited  above,  and  the  reasoning  in  those  cases 
applies  with  equal  force  in  this.  The  essen- 
tial difference  between  these  cases  and  the 
case  of  Be  Ayen,  upon  which  the  appellant* 
mainly  rely,  was  pointed  out  in  the  last- 
namea  case,  and  need  not  be  adverted  to  fur- 
ther in  this  connection.  We  think  it  clearly 
demonstrated  from  the  authorities  above 
referred  to  that  the  relief  prayed  can  be 
granted,  if,  as  is  contended  for,  the  legisla- 
tion of  the  State  under  which  the  defendanta 
are  assuming  to  act  is  unconstitutional,  in 
that  it  operates  to  impair  the  obligation  of 
a  contract.  And  this  leads  to  a  consideration 
of  that  legislation  wiu:  renoect  to  that  con- 
tention. 

The  position  of  the  complainant  below  is, 
that  as  the  swamp  lands  of  the  State  were 
for  sale,  upcm  the  terms  and  conditions  men- 
tioned in  the  Act  of  1870,  a  valid  contract, 
binding  upon  both  parties  to  it,  was  com- 
pleted between  the  State  and  the  applicant 
the  moment  a  legal  application  to  purchase 
was  filed  with  the  proper  officer  of  tne  State 
and  accepted  by  him.  This  was  the  view 
taken  by  the  circuit  court. 

We  quote  from  the  opinion  of  Jtidffe  Deady 
as  follows:  "The  transaction,  as  set  forth 
in  the  Statute,  has  all  the  elements  of  a  coo- 

140  V.K 


[19) 


1800. 


Pbnnotsr  t.  MoCokkauoht. 


1-85 


tract  of  sale.  The  Statute  is  a  formal  stand- 
ing offer  by  the  State  of  these  lands  for  sale, 
on  the  terms  therein  mentioned,  and  an  in- 
ritation  io  all  qualified  citizens  of  the  United 
States  to  become  purchasers  thereof  by  filing 
an  application  for  some  specific  tract  thereof 
with  the  board,  and  complying  with  the  sub- 
sequent conditions  of  payment  and  reclama- 
tion. The  appi  ication  is  a  written  acceptance 
of  the  offer  of  the  State,  in  relation  to  the 
land  described  therein,  and,  on  the  filing  of 
the  SHtne.  the  minds  of  the  seller  and  the 
purchaser— the  State  and  the  applicant— came 
togetlier  on  the  proposition,  and  thenceforth 
there  was  an  agreement  between  them  for 
the  sale  and  purchase  of  that  parcel  of  land, 
binding  on  eucb  of  them  until  released  there- 
from by  some  substantial  default  of  the  other, 
not  overlooked  or  excused. "  48  Fed.  Rep. 
202. 

We  think  this  view  very  forcible,  and  it 
would  be  conclusive  to  our  minds  but  for 
the  consideration  which  suggests  itself  that 
[SO]  the  bare  application  itself,  unaccompanied 
by  the  payment  of  any  consideration,  partakes 
somewhat  of  the  nature  of  a  pre-emption 
claim  under  the  laws  of  the  United  States, 
with  reference  to  which  it  has  been  held  that 
the  occupancy  and  improvement  of  the  land 
by  the  settler,  and  the  filing  of  the  declaratory 
statement  of  such  fact,  confers  no  vested  right 
upon  him,  as  against  the  government  of  the 
United  States,  until  all  the  preliminary  acts 
prescribed  by  law,  including  the  pajrment  of 
the  price,  are  complied  with.  Tasemite  Valley 
Cote,  82  U.  S.  16  Wall.  77  [21 :  82] ;  Frtsbu 
▼.  Whitnei/,  70  U.  8.  9  Wall.  187  [1©:  668]. 

But  we  do  not  deem  it  necessary  to  deter- 
mine whether  the  court  was  correct  in  that 
view  of  the  case,  for,  in  our  opinion,  another 
element  of  the  case  is  of  sufiScient  importance 
to  control  its  disposition.  Even  if  no  vested 
right  accrued  to  the  applicant  immediately 
upon  the  filing  of  his  application  and  its 
acceptance  by  the  authorities  of  the  State,  it 
is  conceded  on  all  hands  that  he  acquired 
such  a  right  upon  the  payment  of  the  twenty 
per  centum  of  the  purchase  price  of  the  lands 
embraced  in  his  application,  if  such  payment 
was  made  in.  accordance  with  law.  The 
defendants  contend  that  the  payments  in  this 
case  were  not  made  in  aocoidance  with  law, 
because  they  were  not  made  until  after  the 
Act  of  October  18,  1878,  went  into  effect, 
which  Act  not  only  expressly  repeal^  the 
Act  of  1870,  under  which  the  sale  to  Owen 
was  made,  but,  in  its  ninth  section,  provided 
as  follows :  **  All  applications  for  the  pur- 
diase  of  swamp  and  overflowed  lands  made 
previous  to  the  passage  of  this  Act,  which 
nave  not  been  regularly  made  in  accordance 
with  law,  or  which  were  regularly  made,  and 
the  applicants  have  not  fully  complied  with 
all  the  terms  and  requirements  of  the  law 
under  which  they  were  made,  including  the 
payment  of  the  twenty  per  centum  of  the 
purchase  price,  are  hereby  declared  void  and 
of  no  force  or  effect  whatever."  The  argu- 
ment is,  that  the  applicant  had  not  fully 
compli^  with  the  Law  of  1870,  ''including 
the  payment  of  t^  twenty  per  centum  of 
the  purchase  price"  of  the  lands  embraced 
in  his  application,  previous  to  the  passage 
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of  this  Act,  and  that  therefore,  under  the 
Act,  his  application  became  null  and  void. 
On  the  other  hand,  it  is  insisted  with  equal 
earnestness  that.  Uie  applicant  had  done  all  [21 J 
in  his  power  to  complete  his  application, 
prior  to  the  Act  of  1878,  and  was  only  pre- 
vented from  doing  so,  and  paying  the  first 
installment  of  the  purchase  money,  by  reason 
of  the  delay  on  the  part  of  the  officers  of  the 
State,  in  performing  the  duties  imposed  upon 
them  by  the  Act  of  1870 ;  that  the  ninety  days 
after  the  publication  of  notice  of  the  com- 
pletion, approval  and  filing  of  the  maps  and 
description  of  lands,  provided  for  by  the 
second  section  of  the  Act  of  1870,  within 
which,  under  the  thivd  section  of  the  Act, 
the  applicant  was  required  to  pay  the  first 
installment  of  the  purchase  money,  did  not 
expire  until  long  after  the  Act  of  1878  went 
into  effect;  that  within  said  ninety  days 
the  applicant  paid,  and  the  commissioner 
received,  tte  twenty  per  centum  of  the  pur- 
chase price  of  the  land  embraced  in  his  ap- 
plication ;  and  that,  by  reason  of  the  premises 
and  for  the  further  reason  that,  until  now, 
the  Act  of  1878  had  never  been  considered 
as  nullifying  applications  such  as  the  one 
under  consideration,  the  application  of  Owen 
should  be  held  good  and  valid,  and  operative 
to  vest  in  the  applicant  an  indefeasible  right 
and  title  to  the  lands  in  dispute. 

There  is  some  force  in  both  of  these  con- 
tentions. But  it  seems  to  be  conceded  that, 
as  stated  in  the  opinion  of  Judge  Deady,  from 
the  passage  of  the  Act  of  1878  until  the  enact- 
ment of  uie  Statute  of  1887,  the  construction 
put  upon  the  former  Act  was  in  harmony 
with  that  claimed  by  Uie  plaintiff  in  thia 
case.  The  Act  does  not  appear  to  have  ever 
received  a  construction  at  the  hands  of  the 
Supreme  Court  of  the  State ;  but  the  board 
of  land  commissioners,  whose  duty  it  was 
to  administer  the  swamp-  land  grant  on  be- 
half of  the  State,  always  followed  that  con- 
struction. A  copy  of  an  opinion  of  the  board, 
deliveicd  a  few  years  after  the  passage  of 
the  Act  of  1878,  on  a  contest  involving  other 
lands  similarly  circumstanced,  between  Owen 
and  a  party  claiming  that  Owen's  riirht  had 
become  forfeited,  under  the  Act  of  1878,  for 
his  failure  to  pay  the  twenty  per  centum  of 
the  purdbase  price  of  the  lands  prior  to  the 
passage  of  that  Act,  is  set  forth  in  the  brief 
of  counsel  for  appellee.  That  opinion  is  ad-  , oo» 
mitted  by  counsel  for  appellants  to  have  been  l^^  J 
delivered  by  the  board,  and  the  copy  is  not 
controverted  It  is  as  follows:  **The  Act 
of  1878  does  not,  however,  attempt  to  inter- 
fere with  applicants  who  had  complied  with 
the  Law  of  1870.  Section  0  of  that  Act  pro- 
vides that  'all  applications  for  the  purchase 
of  swamp  land  made  previous  to  the  pas- 
sage of  this  Act  [Act  of  1878]  which  have 
not  been  regularly  made  In  accordance  with 
law,  or  which  were  regularly  made  and  the 
applicants  have  not  fully  complied  with  all 
the  terms  and  requirements  of  the  law  under 
which  they  were  made,  including  the  pay- 
ment of  the  twenty  per  centum  of  the  pur- 
chase price,  are  hereby  declared  void  and  of 
no  force  or  effect  whatever. '  A  strict  con- 
struction of  thia  language  might  have  the 
effect  to  forfeit  all  applications  where  the 
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twenty  per  centum  had  not  been  paid,  al- 
though we  applicant  had  fully  complied  with 
the  law  as  far  as  the  circumstances  would  ad- 
mit of  a  compliance.  We  have  had  occasion 
rto  consider  that  question  frequently,  and  have 
concluded  tiiat  it  ought  not  to  receive  that 
construction.  The  Legislature  may  have  had 
the  power  to  suspend  every  application  of  that 
character  and  declare  it  a  nullitv,  but  we 
do  not  think  it  so  intended ;  that  it  only  in- 
tended to  declare  void  those  applications 
where  the  nonpayment  of  thd  twenty  per 
oentum  had  been  a  violation  of  the  conaition 
contained  in  the  Act  of  October  26,  1870. 
In  many  cases  the  applicant  to  purchase 
under  the  latter  Act  was  not  in  default  when 
it  was  repealed,  although  he  had  not  paid 
the  twenty  per  centum  [of  the]  purchase 
price,  as  the  circumstances  had  not  arisen 
or  the  time  elapsed  requiring  its  payment." 
In  Ckfrpe  v.  Brooks,  8  Or.  222,  228,  224, 
the  powers  and  duties  of  the  board  of  com- 
missioners were  defined  by  the  Supreme 
Court  of  the  State  m  the  following  language : 
'"Diis  board  was  created  by  the  State  Con- 
stitution and  by  it  invested  with  the  power 
to  dispose  of  these  state  lands,  and  its  powers 
and  duties  are  such  as  are  provided  by  law. 
It  is  composed  of  the  governor,  secretary  of 
state  and  state  treasurer,  and  is  a  part  of  the 
administrative  department  of  the  govern- 
ment, and  exercises  its  powers  independent 
of  the  judiciary  department,  and  its  decisions 
are  not  subject  to  be  reversed  by  the  court.  It 
(29]  occupies  in  this  State  the  same  relation  to  the 
state  judiciary  as  the  Land  Department  of  the 
United  States  does  to  the  United  States  courts, 
and  their  decisions  have  not  been  the  subject 
of  review  by  the  United  States  courts. " 

The  principle  that  the  contemporaneuus 
oonstruction  of  a  statute  by  the  executive 
officers  of  the  government,  whose  du^  it  is 
to  execute  it,  is  entitled  to  great  respect,  and 
should  ordinarily  control  the  construction  of 
the  statute  by  the  courts,  is  so  firmly  im- 
bedded in  our  jurisprudence  that  no  authori- 
ties need  be  cited  to  support  it.  On  the  faith 
of  a  construction  thus  adopted,   rights  of 

Sroperty  grow  up  which  ought  not  to  be  ruth- 
wsly  swept  aside,  unless  some  neat  public 
measure,  benefit  or  riffht  is  involved,  or  un- 
less the  construction  itself  is  manifestly  in- 
correct. We  do  not  think  the  construction 
of  the  Act  of  1878  by  the  board  of  commis- 
sioners is  subject  to  either  of  these  objections. 
The  board  evidently  went  upon  the  theory 
that  the  applicant  to  purchase  land  from  the 
State,  under  the  Act  of  1870,  acquired  by 
his  application  some  sort  of  a  property  riffht, 
at  least,  that  was  not  defeated  by  a  repeal  of 
the  Statute  under  which  he  applied ;  that  if 
his  right  was  not  defeated  by  the  repeal  of 
the  Statute,  he  certainly  oueht  to  be  allowed 
to  go  on  and  complete  it  'according  to  the 
terms  of  the  Act,  even  though  it  had  oeen  re- 
pealed in  the  mean  time :  and  that  the  ninth 
section  of  the  Act  of  1878,  therefore,  did  not 
nullify  applications  for  the  purdiase  of  land 
from  the  State  when  the  twenty  per  centum 
•of  the  purchase  price  had  not  been  paid  prior 
to  its  going  into  effect.  It  is  not  straining 
that  section  to  rule,  as  did  the  board  of  land 
•oommissiooers,  that  ''it  only  intended  to  de- 
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clare  void  those  applications  where  the  non- 
payment of  the  twenty  per  centum  had  been 
a  violation  of  the  condition  contained  in  the 
Act  of  October  26,  1870."  That  section  de- 
clares, among  other  things,  that  all  applica- 
tions for  the  purchase  oi  swamp  lands  made 
previous  to  the  passage  of  that  Act  to  which 
the  applicants  had  not  fully  complied  with 
all  the  terms  and  requirements  of  the  Law  of 
lOTO,  including  the  payment  of  the  twenty 
per  centum  of  the  purchase  price,  should  oe 
declared  void,  etc. 

We  think  there  were  strong  reasons  for  tho  [S4) 
view  taken  by  the  board  of  land  commis- 
sioners that  the  phrase  ''including  the  pay- 
ment of  the  twenty  per  centum  of  the  purdiase 
grice"  had  reference  to  a  condition  prescribed 
y  the  Act  of  1870 ;  and  that  what  the  Legis- 
lature intended  thereby  was,  that  all  appli- 
cations should  be  void  in  which  the  appli- 
cant had  not  paid  the  twenty  per  centum  of 
the  price,  in  aeeordance  with  the  terms  of  the 
Act  of  1870.  That  is  to  say,  one  of  the  terms 
or  conditions  of  the  Act  of  1870,  prescribed 
by  its  third  section,  was  that  the  applicant 
should  pay  the  twenty  per  centum  of  the  pur- 
chase price  within  a  specified  time,  viz., 
ninety  days  after  the  notice  of  the  comple- 
tion, approval  and  filing  of  the  map  and  de- 
scription of  the  land ;  and  if  he  had  not  com- 
plied with  that  condition  his  application 
was  nullified  by  the  ninth  section  of  the  Act 
of  1878.  The  State  had  the  ri^ht  to  contract 
for  the  sale  of  its  swamp  lands,  and  in  the 
enforcement  of  its  contract  it  had  the  right 
to  insist  upon  a  full  compliance  with  the 
terms  of  the  contract  on  the  part  of  the  ap- 
plicant. It  had  the  right  to  make  the  time 
of  payment  of  the  essence  of  the  contract, 
ana  we  are  not  prepared  to  say  it  did  not  do 
so.  This  reasoning  leads  logically  to  the 
conclusion  that  the  ninth  section  of  the  Act 
of  1878  was  not  intended  to  render  void  ap- 
plications to  purchase  in  which  every  condi- 
tion of  the  Act  of  1870  had  been  complied 
with  so  far  as  lay  in  the  power  of  the  appli- 
cant, and  where  the  failure  to  make  the  pay- 
ment specified  was  caused  solely  by  the  fail- 
ure of  the  other  contracting  party.  We 
therefore  accept  the  construction  of  the  Act 
of  1878  adopted  by  the  board  of  land  com- 
missioners, and  acted  upon  for  so  long  a 
period  of  time  in  the  administration  of  the 
swamp-land  grant,  and  hold  that  the  appli- 
cation of  Owen,  in  this  case,  was  not  ren- 
dered void  by  the  Act  of  1878 ;  and  that,  br 
the  sabsequent  payment  of  the  first  install- 
ment of  we  purdiase  price  of  the  land  em- 
braced in  his  application,  he  acquired  a 
vested  right  to  those  lands.  In  other  words, 
by  such  payment,  this  contract  with  the  State 
became  so  far  executed  as  to  be  embraced  in 
the  class  of  contracts  protected  by  §10  of 
art  I.  of  the  Constitution  of  the  United 
States,  which  declares  that  "no  State  shall 
pass  any  law  impairing  the  obligation  of 
contracts." 

Does  the  Statute  of  1887,  above  quoted, 
impair  such  a  contract?  We  think  it  does, 
beyond  all  doubt.  It,  in  so  many  words,  [Ml 
authorizes  the  board  of  commissioners  to 
cancel  the  certificates  of  sale  where  the  twenty 
per  centum  of  the  purchase  price  of  the  land 
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hid  not  been  paid  prior  to  January  17,  1870, 
Md  tnati  the  lands  embraced  in  sach  oertifl- 
oki  aa  leyerted  to  the  State.  That  legisla- 
tki  nrelT  impaired  the  obligation  oi  the 
cnbict  Owen  had  with  the  State,  for  its 
dbet  was  to  destroy  valuable  property  rights 
md  nriTileges  belonging  to  him.  It  was 
teerare  Tiolative  of  the  Constitution  of 
tto  United  States.    Art.  1,  g  10. 

That  Statute,  being  the  one  under  which 
te  appellants  assumed  to  act,  affords  them 
m  ncnrity  or  immunity  for  the  acts  com- 
phiimi  of ;  and  it  cannot  be  said,  therefore, 
ftit  this  is  a  suit  against  the  State,  within 
He  mesni^  of  the  Eleventh  Amendment. 


JBUSk  UFB    INSURANCE    COMPANY 
OP  HARTFORD,  CONNECTICUT, 
Piff,  in  Err., 

V, 

ADA  WARD. 
iSee  8.  €L  Beporter*s  ed.  TS-9L) 

AtA  from  iniemperanee  cf  insured— iMtruc- 
tm  Ujurnh-guetHan  qffaei— medical  adviee 
'-'f^iaaitodiarge--iDetgTu  ef  etidenee—'nega- 
Urn  trntmon^f^-iratinBe  ef  jury— exceptions 
Uiiargs~4his  court  wiU  not  determine  ques- 
tmt^faet. 

i  Ootn  teoe  whether  the  death  of  the  insured 
morand  bj  Intemperance  a  witness  may  testi- 
frthstsbe  beard  hisphjslolan  prescribe  stimu- 
IMstodeeeaaedandtlistshe  prepared  them  in 
iwwrtlincie  with  prescription,  where  the  physi- 
iln  WIS  dead  at  the  time  of  the  trial. 

t  At  eonrt  may  refuse  to  give  an  instruction  to 
ftBjgy  which  it  has  already  in  substance  fully 
llfmto  tiiem. 

t  Achufe  from  the  judge  leaying  it  to  the  jury 
tiMy  from  the  evidence  whether  the  health  of 
IhKWwmsod  was  Impaired  by  the  use  of  alcoholic 
MboIibIb,  and  that,  if  the  stimulants  were  taken 
aihi  luedioal  advioe,  any  impairment  of  health 
ftirtby  did  not  aTOid  the  poUoy*  was  proper. 

i  Asoourt  may  properly  refuse  to  give  instruo- 
tei  to  the  jury  wliioh  would  nullify  the  charge 
ahvdy  gfren  to  them,  which  properly  stated  the 
hv. 

i  As  eonrt  should  not  direct  a  verdict  for  de- 
Msnti  where  there  is  such  contradictory  evi- 
teeesitomake  it  proper  that  aU  the  evidence 
*Mll  be  welfllied  by  the  jury. 

C  AchBgetothe  jury  that  the  burden  of  proof 


Mttie  testimony  of  ttiose  who  swore  tnat  they 
Sid  MB  him  IntozlCBted,  is  not  erroneous. 
^  Asjoryare  the  judges  of  the  credibility  of 
vtaM  and  of  the  weight  to  be  given  to  any 
ti*j»ony,  and  whether  or  not  it  establishes  a 
MBliuiQi  lul  fact. 

A  Afllnss  In  a  eiiarge  which,  in  connection  with 


the  entire  charge,  could  not  have  misled  the  jury« 
is  not  a  ground  of  error. 

a.  A  charge  to  the  jury  that  a  physiclan*s  certifi- 
cate of  the  cause  of  death  is  not  conclusive,  but 
a  different  cause  of  death  may  be  shown,  is  not 
objectionable. 

10.  This  court,  on  writ  of  error,  is  confined  to  the 
exceptions,  and  cannot  determine  questions  of 
fact,  or  the  weight  of  evidence. 

[No.  1888.1 
Argued  March  4,6  1891,  Decided  ApHl  27,1891. 

r\  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  New  Jersey  to 
review  a  Judgment  for  plaintiff  In  an  action  on 
a  policy  of  life  insurance     Affirmed. 

Statement  by  Mr,  Justice  Lamar: 

This  was  an  action  on  a  policy  of  liie  in- 
surance. There  have  been  three  trials  of  it 
by  jury,  in  each  of  which  there  has  been  a 
verdict  in  favor  of  the  plaintiff,  for  the  full 
amount  of  the  policy.  The  case  was  before 
us  at  October  Term,  1887  (JSina  L,  Ins,  Go, 
V.  Davey,  123  U.  S.  789  [81:  815]),  where 
the  judgment  of  the  court  below  on  the  first 
verdict  was  reversed  and  a  new  trial  ordered 
because  of  certain  erroneous  instructions  to 
the  jury  in  the  charge  of  the  court.  The  pro- 
ceedings in  the  court  below  in  relation  to  the 
first  and  second  trials  are  reported  in  20  Fed. 
Rep.  482 ;  Id.  494 ;  88  Fed.  Rep.  650,  and  40 
Fed.  Rep.  911. 

The  case  as  now  presented  is  as  follows: 
The  defendant  in  error,  Ada  Ward,  formerly 
Ada  Davey,  was  the  wife  of  William  A. 
Davey,  of  Jersey  City,  New  Jersey,  and  the 
beneficiary  named  in  a  policy  of  life  insur- 
ance issued  by  the  plaintiff  in  error  on  the 
life  of  Mr.  Davev,  for  the  sum  of  $10,000, 
dated  July  16,  18'S'9.  Mr.  Davey  died  on  the 
6th  of  Aueust,  1881,  at  Alexandria  Bay,  New 
York,  and  within  ninety  days  thereafter,  to 
wit,  August  16,  1881,  his  widow  gave  to  the 
Company  due  notice  and  proofs  of  his  death, 
as  required  by  the  terms  of  the  policy,  and 
demanded  payment  of  the  amount  named 
therein,  which  was  refused,  and  thereupon 
this  action  was  brought.  So  far  as  the  pres- 
ent status  of  the  case  is  concerned,  the  defense 
to  the  action  is,  that  there  was  a  breach  of 
that  condition  in  the  policy,  on  the  part  of 
Mr.  Davey,  which  provided  that  if  he  "shall 
become  so  far  intemperate  as  to  impair  his 
health  or  induce  delirium  tremens,**  then  the 
policy  should  become  null  and  void. 

On  the  trial  of  the  case,  before  Judge  Green 
and  a  jury,  the  plaintiff,  to  maintain  the 
issue  on  her  part,  introduced  evidence  show- 
ing the  death  of  Mr.  Davey,  and  also  certain 
papers  constituting  proofs  of  loss,  including 
the  certificate  of  death  of  the  deceased  by  Dr. 
Rae,  the  family  physician.  In  this  certifi- 
cate the  following  questions  and  answers 
occur:  ''S.  Was  his  last  illness  occasioned, 
or  had  his  general  health  been  impaired,  by 


^iOBir-uit  to  giieMofw  cf  law  and  faiA^  for  eourt 
*{inbftieMlandcrimifialea8ei,8ee  note  to  King 
ibninntte  Ins.  €3bu  ftlSB. 

VlMi««icnllee  may  he  dirveeedby  the  eourt  See 
Ml  Id  Gnmd  Chute  t.  Wlnegar,  21:174. 

MUemespUon^when  must  be  taken^to  he  aoaiO- 
MifliffOTlnB,  we  noCe  to  Fhetps  y.  Hayer,  14.HM8. 


AstowhatparticuUuitvinexeefpUons  Uneeeeeary 
in  order  to  a  review  in  appeOate  eourti  see  note  to 
Moore  v.  Bank  of  Metropolis,  10:178. 

What  questUme  the  United  States  Smprsms  Oousi 
iriR  reoiew  on  tortt  of  error;  MS  ef  sxesptkms.  See 
note  to  Parks  v.  Turner,  18:8811 
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any  pemicioos  habits?  A.  He  was  in  the 
habit  of  using  stimulants  and  a  great  deal  of 
tobacco ;  probably  thev  impaired  nis  health. " 
••5.  Was  his  health  impaired  by  intemper- 
ance? A.  See  answer  to  3.  B.  Was  his 
death  caused,  directly  or  indirectly,  from  in- 
temperance? See  answer  to  8."  The  plain- 
ti£F  thereupon  rested  her  case. 

The  defendant  introduced  the  eyidence  of 
a  large  number  of  witnesses  to  proye  the 
brea(£  of  the  above-meutioned  condition  in 
the  policy.  All  of  them  were  associated  with 
him  whilst  he  was  at  Alexandria  Bay,  most 
of  them  boatmen  engaged  in  rowing  on  the 
8t.  Lawrence  Riyer,  clerks  and  keepers  of 
hotels,  a  bell-boy.  the  physician  who  attend- 
ed him  in  his  last  illness,  and  two  medical 
experts.  The  eyidence  of  these  witnesses 
was  to  the  following  effect :  In  the  eyeninff 
of  the  24th  of  July,  1881,  Mr.  Dayey  arriyea 
at  Alexandria  Ba^  on  the  St.  Lawrence  Riyer, 
on  his  annual  fishing  excursion  to  that  place, 
and  put  up  at  the  Grossman  House.  He 
seemed  at  that  time  to  be  in  delicate  health, 
and  one  of  the  witnesses,  at  least,  testified 
that  he  shufi9ed  in  his  walk  while  going  up 
to  the  hotel.  From  that  date  up  until  Mon- 
day, August  the  1st,  William  White,  the 
boatman,  testifies  that  the  deceased  was  on 
the  riyer  eyery  day  with  him,  from  8  or  9 
A.  M.  until  the  middle  of  the  afternoon  or 
in  the  eyening,  and  that  while  on  the  riyer 
the  deceased  drank  about  a  quart  of  brandy 
daily.  In  addition  thereto,  according  to  the 
testimony  of  the  bell-boy  at  the  hotel,  the 
saloon-keeper  and  seyeral  boatmen,  he  drank 
at  the  bar  of  the  Grossman  House  eyery  eyen- 
ing, quite  freely,  and  sometimes  in  the  morn- 
ing l^fore  breakfast ;  and  frequently  went 
across  the  riyer  to  Lockport  and  to  another 

glace  known  as  the  Island  View  House,  kept 
y  one  Theodore  Lear,  and  drank  heayily  of 
brandy  at  both  places,  as  testified  to  by  the 
respectiye  keepers  and  bartenders  of  those 
hotels.  The  bell-boy  at  the  Grossman  House 
testifies  that  yery  orten  during  the  period 
mentioned  he  had  seyeral  drinks  sent  to  his 
room  in  the  eyening  and  sometimes  in  the 
morning ;  and  that  on  the  afternoon  of  Tues- 
day, August  2,  at  the  request  of  Mr.  Dayey, 
he  carri^  two  quart  bottles  of  liquor  to  his 
room — one  of  brandy  or  whiskey  and  the  other 
of  gin.  On  going  to  his  room  on  the  mom- 
ins  of  Wednesday,  the  8d  of  August,  the 
bell-boy  says  those  two  bottles  were  empty 
and  Mr.  Dayey  was  sitting  in  bed  in  a  yery 
weak  and  neryous  condition,  his  clothing  and 
the  bed  clothing  spattered  with  blood,  and 
there  was  consideraDle  blood  in  the  slop- jar 
beside  the  bed.  The  bell-boy  notified  the 
proprietor  of  the  hotel  of  the  affair,  and  he, 
together  with  Frank  Bruce,  a  clerk  at  the 
hotel  (who  was  then  studying  medicine  and 
has  since  graduated  in  tnat  science,  and  is 
now  a  practicing  physician} ,  went  to  Dayey 's 
room.  They  at  once  sent  for  Dr.  L.  G.  Wat- 
son, a  practicing  physician  at  that  place. 
Dr.  Watson  testifled  that  Dayey  said  to  him 
that  he  had  been  cautioned  br  his  family 
physician  that  if  he  persisted  in  "haying 
these  times"  he  would  haye  hemorrhage  m 
the  stoouhch,  which  would  probably  kill  nim. 
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And  then  looking  at  the  blood,  b»  said: 
''There  is  the  blo^,'  and  I  suppose  it  is  all 
up  with  me  now. " 

Bruce  and  Dale  also  testifled  thai  Dayey 
complained  of  seeing  pitch,  fire  and  smoke 
in  the  room  when  none  existed ;  and  Bruce 
further  testified  that  Dayey  imagined  that 
somebody  was  trying  to  saw  off  his  limbs, 
and  that  there  was  a  neayy  pipe  lying  across, 
his  chest,  and  exhibited  yarious  other  symp- 
toms usual  in  cases  of  acute  alcoholism  or 
delirium  tremens.     At  times  he  was  quite- 
yiolent,  called  continually  for  liquor,  but 
bye  and  bye  calmed  down  yery  materially, 
so  that  by  the  time  his  family  physician,  Dr. 
Rae,  and  Mrs.  Dayey  arrived  he  had  sunk, 
into  a  state  of  exhaustion  and  quietude. 

The  eyidence  on  the  part  of  the  defense- 
tended  to  show  that  Dayey 's  death  was  super-       [801 
induced  by  an  excessiye  use  of  ardent  spirits, 
which  brought  on  delirium  tremens ;  and  the 
eyidence  of  two  physicians  who  were  exam- 
ined as  experts  was  to  the  effect  that  the 
symptoms  described  indicated  that  Mr.  Dayey 
suffered  from  delirium  tremens, and  that  any-^ 
one  drinking  brandy  to  the  extent  he  did,  aa 
testified  to  by  the  witnesses  for  the  defense, 
would  greatly  impair  his  health  and  bring^ 
about  death. 

The  evidence  in  rebuttal  was  given  by  wit- 
nesses who  had  been  acquaintances,  neigh- 
bors,   business  associates,    intimate  friends 
and  members  of  his  family,  who  stated  that 
they  were  familiar  with  his  habits  of  life. 
Their  evidence  was  to  the  effect  that  no  sign 
of  intoxication  or  intemperate  use  of  liauor 
was  ever  seen  by  them  during  a  period  of 
many  years,  immediately  preceding  his  death, 
though  all  spoke  of  his  constant  use,  in  a 
moderate  degree,  of  alcoholic  liquors.    The- 
result  is  that  the  evidence  of  witnesses  who- 
were  associated  with  the  deceased  at  Alexan- 
dria Bay  is  inconsistent  with  the  idea  of  a. 
moderate  use  of  liquor  by  him,  or  with  any 
idea  other  than  that  his  last  illness  and  death 
were  due  to  excessive  drinking  of  alcoholic 
liquors;   whilst  on  the  other  nand  the  evi- 
dence of  his  neighbors,  friends,  business  as- 
sociates and   family  was,   though,   in  one 
sense,  of  a  negative  character,  to  Uie  effect 
that  his  whole  course  of  conduct  and  babita- 
were  at  variance  with  the  course  of  life  pur- 
sued by  him  Just  before  his  death,  as  testified 
to  by  tiie  witnesses  for  the  defense.    One  wit- 
ness only,  ta\  the  plaintiff,  a  Mr.  Mattoon, 
an  elderly  gentleman,  saw  Davev  at  Alexan- 
dria Bay  in  the  summer  of  1881,  before  he 
was  taken  violently  ill.     He  did  not  stop  at 
the  same  hotel  as  Davey,  but  saw  him  five  or 
six  times  for  short  periods  of  thirty  minutes 
or  more,  between  tne  date  of  his  arrival. 
July  28,  and  July  81,  at  all  of  which  times 
he  was  apparently  sober. 

Dr.  Rae,  the  family  physician,  who  fur- 
nished the  certificate  oi  death,  arrived  at 
Alexandria  Bay  about  noon  on  Friday  the 
4th,  and  left  about  8  o'clock  in  the  afternoon 
of  the  following  day,  before  Davey  died. 
At  the  trial,  among  dtber  things,  he  testifled 
that  when  he  arrived  he  found  Davey  in  a  l^^> 
dying  condition ;  but  when  questioned  as  to 
the  cause  of  death  he  adhered  to  the  state- 
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cnento  made  in  the  certificate  of  death  fur- 
nished by  him,  testifying  on  this  point  as 
follows : 

''You  certified  that  he  wab  in  the  habit  of 
using  stimulants?  A.  Tes,  sir.  Q.  And 
that  was  true?  A.  Tes,  sir.  Q  And  by 
stimulants  you  wish  us  to  understaud  alco- 
holic liquorT  A.  Yes,  sir.  Q.  And  when 
you  say  probaoly  they  impaired  his  health, 
that  was  your  opinion  at  that  time?  A. 
Yes.  sir.  Q.  You  don't  deny  that  it  was 
yourjudgment  that  they  impaired  his  health  ? 
A.  Tney  mean  tobacco  and  liquor  together. 
<}..  I  a^  you  aftout  stimulants,  nothing  about 
tobacco.  You  don't  deny  that  in  your  judg- 
ment they  impaired  his  health?  A.  I  said 
they  probably  did.  Q.  I  don't  ask  you  what 
you  said  in  your  certificate,  and  if  you  will 
pay  attention  to  the  question  we  will  get 
along  faster.  You  don't  denv  that  it  is  your 
judgment  that  they  impaired,  his  health,  do 
you?  A.  No,  sir.  Q.  You  adhere  to  the 
statements  that  are  ooutained  in  the  certifi- 
cate?   A.  Yes,  sir ;  as  far  as  I  know." 

There  was  also  some  evidence  given  by  Mrs. 
Davey,  over  the  objections  of  l£e  defendant, 
to  the  effect  that  w.  Dav^  took  stimulants 
vipon.the  advice  of  a  Dr.  f  ellerman  of  New 
York  City,  since  deceased,  quite  freauently 
during  the  day ;  and  that,  for  several  years 
previous  to  his  death,  Mr.  Davey  had  been 
suffering  from  lune  trouble,  at  several  times 
having  had  hemorniages. 

A.t  the  close  of  the  testimony,  which  was 
quite  voluminous,  the  defendant  requested 
the  court  to  direct  the  jury  to  bring  in  a  ver- 
dict in  its  favor,  but  this  the  court  refused  to 
do,  and  the  defendant  excepted.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff 
for  the  full  amount  of  the  policy,  and,  judg- 
ment having  been  entered  on  the  verdict,  the 
defendant  prosecuted  this  writ  of  error. 

JK^Mfv.Wayiie  Kae  Veagh  and  Theron 
O.  Stronfft  for  plaintiff  in  error: 

Where  unimpeached  witnesses  testifv  posi- 
tively to  pk  fact  and  are  uncontradicted,  their 
testimony  must  be  credited;  it  is  an  error  of 
law  to  refuse  to  instruct  the  jury  to  that  effect. 

OnfUher  v.  Liverpool  d  L,  db  O,  Ins,  Co,  184 
XJ.  S.  110  (83:857);  PUasanU  v.  Fani,  89  U.  S. 
22  Wall.  116  (23:780);  Lamer  v.  Meeker,  26  N. 
Y.  862;  Newton  ▼.  Pime,  1  Cow.  110. 

Testimooy  which  is  purely  negative  is  en- 
titled to  no  weight  in  the  presence  of  positive 
testimony  of  unimpeached  witnesses  to  the 
coDtrary. 

Ouihane  y.  New  York  Cent.  A  EL  R,  R  Oo. 
60  N.  Y.  188:  MeKeever  v.  New  York  Cent,  db 
E.  B.  £  Cb.  88  N.  Y.  667;  Chajman  v.  New 
York  Cent.  dH.RR.Co.\i  Hun,  485;  Tot- 
fnan  v.  Byraeuee,  B.  db  N.  T.  R.Oo.27  Hun, 
827;  Crutkehank  v.  Fourth  Nat.  Bank,  26  Fed. 
liep.  564;  StoeoftA  v.  LuHy,  Hemp.  481;  Staf- 
ford V.  Pawtueket  H.  C.  Co.  2  Clirf.  82;  Elwood 
T.  Weetem  U.  Tdeg.  Co.  45  N.  Y.  558;  Bobin- 
son  V.  McManue,  4  Lans.  886;  Harriman  t. 
London  A  L.  Q,  Ins.  Co.  4^  Wis.  71;  BertJ  v. 
Chicago,  M.  db  St.  P.  B.  Co.  50  Wis.  419:  Seott 
T.  Clayton,  54  Wis.  499;  Lange  v.  Perley,  47 
Mich.  852. 

The  court  ened  In  instructing  the  Jury  that 
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the  weight  of  evidence  must  decidedly  prepon- 
derate on  the  ride  of  the  defendant 

Lewie  v.  Merritt,  118  N.  Y.  886;  Steame  v. 
Field.  90  N.  Y.  640. 

It  was  the  duty  of  the  insured  to  furnish 
some  proof  to  afford  reasonable  assurance  that 
the  liability  for  loss  existed. 

Oolddehmidi  v.  Mutval  L.  Tn$.  Co.  8  Cent 
Rep.  645,  102  N.  Y.  491;  Covenant  Mut.  Berk 
Aseo.  V.  Hoffman.  110  111.  608. 

The  preliminary  pixx)fs  of  the  death  of  the 
party  insured  were  admissible  as  representa- 
tions on  the  part  of  the  party  for  whose  bene- 
fit the  policy  was  taken  as  to  the  death,  and 
the  manner  of  the  death,  of  the  insured. 

Connecticut  Mut.  L.  Ike.  Co.  v.  Schuienk,  94 
U.  8.  598  (24:294);  Mutual  Ben.  L.  Ine.  Co.  y. 
Eigginhotham,  95  U.  8. 880  (24:499);  New  York 
Cent.  Ine.  Co.  v.  Wateon,  28  Mich.  486;  Dovy. 
Mutual  Ben.  L.  Ine.  Co.  1  McArth.  598;  Wal- 
ther  V.  Mutual  L.  Ine.  Co.  of  New  York,  65 
Cal.  417:  Connecticut  Mut.  L.  Ine.  Co.  v. 
Sieocl,  9  Bush,  452. 

Meeers.  John  Linn  and  Cortlandi  Park- 
er for  defendant  in  error. 

Mr.  Juetiee  Itmmmr  delivered  the  opinion 
of  the  court : 

The  chief  diflSculty  in  the  way  of  a  con- 
nected review  of  this  case  lies  in  the  great 
number  of  errors  assigned  by  the  plaintiff  in 
error,  embracing  exceptions  to  the  admission 
of  evidence  during  the  progress  of  the  trial, 
and  to  the  charge  of  the  court,  and  also  to 
refusals  to  charge  as  requested.  They  are 
sixty-six  in  number,  covering  ten  pages  of 
the  printed  record.  They  are,  however,  re- 
duced by  the  brief  of  counsel  to  forty-five 
specifications  grouped  under  twelve  different 
headings.  As  we  cannot  discuss  them  singly, 
in  the  order  in  which  they  are  presented, 
without  being  involved  in  an  entanglement  of 
multiform  and  somewhat  inconsistent  prop-, 
ositions,  we  will  endeavor  to  dispose  of  the 
most  material  points  imder  our  own  arrange- 
ment. 

When  the  case  was  here  before,  speaking 
of  the  clause  in  the  policy  which  is  now  in 
dispute,  we  said :  "If  the  substantial  cause 
of  the  death  of  the  instired  was  an  excessive 
use  of  alcoholic  stimulants,  not  taken  in  sood 
faith  for  medical  purposes  or  under  medical 
advice,  his  health  was  impaired  by  intem- 
perance, within  the  meaning  of  the  words  'so 
far  intemperate  as  to  impair  his  health, '  al- 
though he  mav  not  have  had  delirium  tre- 
mens, and  although,  previously  to  hit  last 
illness,  he  had  not  indulged  in  strong  drink 
for  sudi  a  long  period  of  time  or  so  frequent- 
ly as  to  become  habituallv  intemperate. 
Whether  death  was  so  causea  is  a  matter  to 
be  determined  by  the  jury  under  all  the  evi- 
dence." 128  U.  8.  748,  744  [81:  816].  Ac- 
cordingly, on  this  trial  of  the  case,  to  rebut 
the  evidence  offered  by  the  defense,  tending 
to  show  an  excessive  use  of  liouors  on  the 
part  of  the  deceased,  the  plaintiff  sought  to 
show  that  the  deceased  had  taken  stimulants, 
at  various  times,  sometimes  in  considerable 
quantities,  upon  the  advice  of  his  physician. 
The  first,  second  and  third  specifications  of 
error  are  that  the  court  erred  in  allowing  Mrs. 
Davey  to  answer  certain  questions  put  to  her 
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with  reference  to  the  fact  of  the  deceased  hav- 
ing takcD  stimalants  upon  the  advice  of  his 
physician.  As  the  questions  were  in  proper 
form,  'kmd  as  such  evidence  was  germane  to 
the  issue,  there  was  no  error  in  alTowingher 
to  answer  them.  It  was  shown  that  Dr.  Kel- 
lerman,  who  prescribed  stimulants  for  Mr. 
Davey  during  his  lifetime,  was  dead  at  the 
time  of  the  trial,  and,  as  Mrs.  Davey  testified 
thut  she  was  present  when  the  prescription 
was  given  ana  afterwards  prepared  the  stim- 
ulants for  her  husband,  in  accordance  with 
that  prescription,  the  evidence  was  properly 
admitted. 

Without  referring  to  the  other  exceptions 
relating  to  the  evidence,  none  of  which  we 
think  were  well  taken,  we  will  proceed  to 
the  consideration  of  the  specifications  of  error 
which  relate  to  the  instructions  given  and  to 
those  refused.  The  first  specification  of  error 
which  we  think  proper  to  notice,  is  that  the 
court  erred  in  refusing  to  give  the  following 
instruction :  **To  establish  the  breach  of  the 
condition  of  the  policy,  'become  so  far  in- 
temperate as  to  impair  his  health, '  it  is  not 
necessary  to  satisfy  the  Jury  that  his  health 
was  impaired  to  the  extent  of  causing  death. " 
It  is  our  opinion  that  this  request  was  prop- 
erly refused.  The  court  had  already  given 
the  substance  of  it  to  the  iury,  as  a  funda- 
mental proposition  underlying  the  entire 
body  of  the  charge,  in  the  following  terms : 
**  But  this  contract  was  made  by  the  Company 
and  Mr.  Davey  upon  certain  expressed  condi- 
tions, seven  in  all,  which  in  clear  and  posi- 
tive lan^ua^e  limit  in  various  ways  the  rights 
and  obligations  of  both  the  contracting  par- 
ties. It  will  be  necessary  for  you,  gentlemen, 
to  consider,  however,  only  one,  or,  to  speak 
more  accurately,  only  part  of  one,  of  Uiese 
conditions.  It  is  the  third,  as  you  will  find 
them  numbered  in  the  body  of  the  policy  or 
contract,  which  you  will  have  beiore  you. 
In  that  condition  you  will  find  these  words: 
'If  the  insured  shall  become  so  far  intemper- 
ate as  to  impair  his  health  or  induce  delirium 
tremens,  this  policy  or  contract  shall  become 
null  and  void.'  In  other  woids,  so  far  as 
this  suit  is  concerned,  the  contract  between 
the  JBtna  Life  Insurance  Company  and  Mr. 
Davey  was  this:  For  the  oonsiaeration  of 
the  sum  of  $288.60,  to  be  paid  by  Mr.  Davey 
to  the  Insurance  Comp'anj  annually  during 
his  life,  that  Company  insured  his  life  for 
ten  thousand  dollars,  upon  the  expressed  con- 
dition, nevertheless,  that  if  Mr.  Davey  be- 
came 60  far  intemperate  as  to  impair  his 
health,  or  became  so  far  intemperate  as  to  in- 
duce delirium  tremens,  then  and  in  the  case 
of  the  happening  of  either  of  these  alterna- 
tives the  contract  became  null  and  void,  and 
the  Company  would  be  liable  no  longer  under 
it. "  **  If  the  Company  have  satisfied  you  that 
he  has  done  either  one  or  the  other— that  he 
has  become  so  far  intemperate  as  to  impair 
his  health,  or  by  his  intemperance  has  in- 
duced delirium  tremens — a  complete  defense 
to  this  suit  has  been  made,  and  your  verdict 
would  be  for  the  defendant."  ^'I  think  it 
proper,  before  I  call  your  attention  to  the 
eviaenoe  which  has  been  given,  and  which  I 
■hall  do  yeiT  briefiy,  to  explain  as  clearly  as 
I  can  what  fa  meant  by  the  words,  'so  far  in- 
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temperate  as  to  impair  health  or  indnoo  d» 
lirium  tremens. '  "  **  Mr.  Davey  agrees  tbitkt 
will  not  become  so  far  intemperate  as  whtXt 
Why,  become  so  far  intemperate  as  to  Impiir 
his  health,  or  so  far  intemperate  as  to  im» 
delirium  tremens.  If  impainnent  of  liesltt 
or  if  delirium  tremens  is  caused  by  or  fid- 
lowed  his  intemperance,  then  tlM  decree  of 
intemperance  which  has  been  forblddeii  lij 
this  condition  has  been  reached.  Thus  yn 
will  perceive  that  if  a  linele  debaodi,  bill- 
ing for  a  period  of  a  few  o^ys,  <Mr  it  may  ht  . 
a  single  day  only,  results  in  the  impairaieil  ' 
of  health  or  in  delirium  tremens,  it  will  bt  f 
clearly  that  intemperance  whidi  it  positi?^ 
forbiaden."  After  this  full  and  explicit  ii- 
struction  there  was  certainly  no  error  in  re> 
fusing  the  request  to  repeat  it  in  dUEeresK 
language. 

Five  of  the  exceptions  relate  to  the  diii|» 
given  by  the  court  with  reference  to  the  lio- 
uor  taken  by  the  deceased  on  the  advice  of  m 
physician,  and  four  relate  to  Uie  refusal  of 
the  court  to  charge  as  requested  bythe  phii- 
ti£F  in  error  on  the  same  point.    Tliose  pirti 
of  the  charge  that  are  excepted  to  are  is  fol- 
lows :    **  If  the  jury  ahoald  beliefte  that  tti 
efficient,  controlling  cause  of  the  death  of 
William  A.  Davey  was  the  ezceaive  ad 
continuous  use  of  stroiijg  drinks  for  seimil 
days  and  niehts  immediately  preoBdlag  Ik 
death,  yet  if  they  believe  that  it  wis  tdn 
in  ^ood  faith  for  medical  puipoaea  vriv 
medical  advice,  such  use  waa  not  a  vidtte 
of  that  condition  of  the  policy  which  dedmi 
that  it  shall  be  null  and  void  if  he  shall  bi- 
come  so  far  intemperate  as  to  impair  hit  hoM 
or  induce  delirium  tremens."    *  Whether  thi 
health  of  William  A.  Davey  wit  impsini    j 
by  the  use  of  alcoholic  stimulants  not  tdn 
in  good  faith  for  medicinal  purpoiesorviv    ' 
medical  advice,  la  a  matter  to  be  detamiaal    ^ 
by  the  Jury  under  all  the  evidence."   *K  m    : 
the  other  hand,  the  testimony  does  not  so  at*  J 
isty  you  [that  Mr.  Davey  became  ao  faitHi-   " 
perate  in  the  use  of  aloMiolie  spirits  as  H 
impair  his  health,  or  that,  at  Alexandria  Bn* 
in  1881,  he  indulged  in  the  uie  of  akotelk 
liquor  to  such  an  extent  as  to  induce  dbliriw 
tremens] ,  or  if  you  are  convinced  that  ill  Iki 
liquor  which  he  used  was  used  in  good  fM, 
under  medical  advice  and  for  mediosl  pw* 
poses,  as  claimed  by  the  plaintiff,  thsa  T«v 
verdict  should  be  for  the  plaintiff."  "It  isli 
evidence  that  Mr.  Davey  did  take  alcotelfe 
stimulants  under  medical  adyice.    If  Ustik- 
inff  them  was  only  umler  such  advios  sii 
only  in  such  quantities  as  prescribed  by  (kte] 
physician,  even  if  impairment  of  health  fol- 
lowed, yet  the  policy  would  not  btoow 
void."    *'If,  from  all  the  tertimooy  intUs 
case,  you  conclude  that  Mr.  Davvy *8  oondittai   ^ 
in  this  respect  was  produced  by  a  itrict,  tilr  :. 
and  bona  fide  following  of  Dr.  Kellariit 
prescription,  then  that  unpaimitnt  of  hesMh» 
if  there  was  any,  which  it  is  alleged  exislii   j 
known  as  cirrhosis  of    tba  lif«r.  does  Ml   ; 
avoid  this  policy."  "^  1 

There  certainly  can  be  no  obiectioo  tsta 
to  these  instructions  when  oooalderod  in  lli 
abstract,  nor  do  we  think  there  is  aaythiiC  • 
in  the  context  of  the  charge  that  in  any  ^  ^ 
gree  militatea  agaimt  Uds  tIow.    On  ti^^ 
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oontriiry,  in  immediate  connection  with  the 
last  paragraph  of  the  charge  ahoye  objected 
to,  the  court  called  particular  attention  to 
the  prescription  of  Dr.  Eellerman,  as  testified 
to  by  Mrs .  Davey ,  and  further  stated :  **  That 
prescription  was,  as  Mrs.  Davey  |[ives  it  to 
us,  to  take  an  e^g  with  sherry  wine  in  the 
morning  and  a  milk  punch  before  retiring  at 
night,  and  brandy  and  water,  if  he  needed  it, 
during  the  day.  I  leave  it  entirely  with  you 
to  say  whether,  if  you  believe  the  witnesses 
of  the  defendant  and  some  of  the  witnesses 
for  the  plainti£f  as  to  the  habit  of  Mr.*  Davey 
in  the  use  of  intoxicating  liquor  for  many 
years  prior  to  his  death,  you  can  conscien- 
tiously say  and  declare  that  such  was  a  bona 
fide  following  of  medical  advice ;  otherwise 
1^0  condition  is  broken  if  the  impairment  of 
health  follows."  These  charges  were  not 
detrimental  to  the  defendant,  as  to  the  law  of 
the  case,  and  fairly  put  the  case  to  the  Jury 
upon  this  point. 
[8€1  The  refusals  to  charge,  as  above  specified, 
were  Justified,  because  the  effect  (tf  the 
charges  as  requested  would  have  been  to  ut- 
terly nullify  those  portions  of  the  charge 
above  set  forth,  which  we  have  Just  stated 
properly  put  before  the  Jury  the  law  of  the 
case.  In  that  connection  we  court  went  to 
the  uttermost  limit  it  could  go  in  the  prem- 
ises, by  saying  that  **  there  was  nothing  in 
the  case,  so  far  as  I  remember,  to  Justify  the 
Jurjr  in  finding  that  the  quantity  of  liquor 
which  Davey,  according  to  the  evidence  of 
some  witnesses,  drank  at  Alexandria  Bay  in 
the  summer  of  1881,  was  taken  in  good  raith 
for  medicinal  purposes."  On  this  branch  of 
the  case,  therefore,  we  conclude  there  was  no 
error  on  the  part  of  the  court  below  in  the 
conduct  of  the  trial.  We  think  the  law,  as 
enunciated  by  us  when  the  case  was  here  be- 
fore, was  so  stated  to  the  Jury  that  the  defend- 
ant could  not  have  been  prejudiced,  in  any 
particular. 

Sixteen  of  the  specifications  of  error  are  but 
variant  forms  of  Uie  motion  made  at  the  close 
of  the  testimony  to  have  the  court  direct  the 
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ury  to  bring  in  a  verdict  for  the  defendant. 


s  not  necessary  to  consider  them  in  detail. 
There  was  evidence  in  the  case  goinff  to  dis- 
credit, in  some  particulars,  the  evidence  of- 
fered by  the  defense  to  prove  the  breach  of 
the  condition  in  the  policy,  and  it  was  emi- 
nently proper  that  all  of  that  evidence  i^ould 
be  taxen  into  consideration  and  weighed  by 
the  Jury,  under  proper  instructions  fiom  the 
court,  in  arriving  at  their  verdict. 

It  is  claimed,  however,  that  on  the  merits 
of  the  defense  the  action  of  the  court  below 
was  erroneous  both  as  to  what  it  charged  and 
as  to  its  refusals  to  charge :  and  those  objec- 
tions form  the  basis  of  seven  other  specifica- 
tions of  error.  The  charge  of  the  court  on 
the  merits  of  the  defense  was  to  the  effect 
that  the  burden  of  proof  was  on  the  defend- 
ant to  establish  its  defense  satisfactorily  in 
the  minds  of  the  Jury.  In  respect  to  this, 
ftfter  referring  impartially,  and  somewhat  in 
detail,  to  the  evioence,  the  court  said :  Tf, 
on  the  other  hand,  the  testimony  does  not  so 
satisfy  yov,  or  if  vou  are  convinced  that  all 
the  liquor  which  ne  used  was  used  in  good 
faith,  under  medical  advice  and  for  medical 
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purposes,  as  claimed  by  the  plaintiff,  then 
your  verdict  should  be  for  the  plaintiff.  In  i^^l 
weiehiuff  this  testimony  I  desire  yon  to  be 
guided  by  two  principles  which  control  in 
this  case,  and  the  first  is  this :  That  the  bur- 
den of  proof  is  upon  the  defendant  in  this 
case — ^that  is,  the  obligation  is  upon  it  to 
prove  the  facts  relied  upon  by  it  as  a  defense. 
The  plaintiff  is  not  called  upon  to  prove  that 
these  facts  did  not  exist.  It  is  its  duty  to 
present  to  you  evidence  which  is  to  satisfy 
your  mind.  Such  evidence  need  not  be  so 
convincing  as  to  make  the  effect  beyond  rea- 
sonable doubt,  but  the  weight  of  the  testi- 
mony must  decidedly  preponderate  on  the 
side  of  the  defendant.  The  other  principle 
is  this :  Ton  are  to  be  governed,  as  I  have 
said,  by  the  weight  of  evidence.  Now,  the 
evidence  in  the  case  is  of  two  kinds,  positive 
and  negative,  and  you  must  distinguish  be- 
tween uiem.  If  a  number  of  creditable  wit- 
nesses have  testified  that  they  have  frequently 
seen  a  part^  intoxicated  or  visibly  under  the 
influence  of  strong  drink,  their  testimony  is 
not  to  be  rejected  because  an  equal  number 
of  like  creditable  witoesses  testif;^  that  they 
never  saw  the  party  in  such  a  condition.  The 
testimony  in  the  one  case  is  positive,  in  the 
other  case  it  is  negative,  and  ooth  statements 
may  be  true.  The  witnesses  for  the  plaintiff 
say  that  they  never  saw  Mr.  Davev  intoxi- 
cated or  so  under  the  influence  of  liquor  as 
not  to  be  able  to  attend  to  his  business.  This 
testimony  of  itself  does  not  neeati ve  or  over- 
come the  positive  testimony  of  those  who  de- 
clared, under  oath,  that  they  had  seen  him 
intoxicated.  You  must  weiffh  the  testimony 
as  a  whole,  and  let  the  result  of  your  delib- 
erations be  such  as  commends  itself  to  sound 
reason  and  conscientious  Judgment.** 

In  our  opinion  this  charge  of  the  court, 
with  the  exception  of  the  statement  that  ''the 
weight  of  the  testimony  must  decidedly  pre- 
ponderate on  the  side  of  the  defendant" 
(which  will  be  noticed  hereafter),  was,  to 
say  the  least,  quite  as  favorable  to  the  de- 
fendant as  it  had  the  right  to  demand.  The 
special  diarges  prayed,  so  far  as  they  were  in 
accordance  with  law,  were  embraced  in  the 
charge  as  given. 

A  few  of  those  specifications  of  error,  how- 
ever, require  special  mention.  One  of  them  rgg^i 
grows  out  of  a  request  to  charge  made  by  the  '* 
plaintiff,  to  wit,  that  **  if  those  opinions  (of 
physicians)  are  founded  on  testimony  giving 
what  is  called  the  history  of  the  case,  the 
Jury  must  determine  whether  that  history 
IS  true.  Therefore,  if  the  Jury  do  not  credit 
the  story  of  William  White  and  Andrew 
Duclone,  whose  relation  is  steted  to  have  been 
given  to  Dr.  Watson,  the  Jury  have  the  right 
to  reject  his  diagnosis;  and  they  hAve  the 
riffht,  anyhow,  if  they  do  not  confide,  under 
all  the  evidence,  in  his  skill  and  experience 
in  cases  of  this  sort."  The  court  gave  that 
charge  as  follows:  "The  first  part  of  that 
charge  is,  that  these  opinions  are  founded 
upon  testimony  givinc  what  If  called  the 
history  of  the  case,  and  you  must  determine 
whether  that  history  is  tme.  You  must  de- 
termine whether  the  facts  upon  which  the 
hypothetical  questions  are  based  have  been 
proved  or  not  to  your  satigfaction.    I  also 
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charge  70a  that  jou  have  the  right,  if  you 
do  not  ccmfide  in  Dr.  Watson's  skill  and  ex- 
perience, under  the  evidence  in  this  case,  to 
reject  his  diagnosis."  The  exception  is  to 
these  words:  **!  also  charge  you  that  you 
have  the  right,  if  you  do  not  confide  in  Dr. 
Watson's  sEill  and  experience,  under  the  evi- 
dence in  this  case,  to  reject  his  diagnosis." 

It  is  not  conceived  that  there  is  any  error 
in  that  part  of  the  charge.  The  jury  were 
the  judges  of  the  credibility  of  the  witnesses 
White  and  Duclone,  and  in  weighing  their 
testimony  had  the  right  to  determine  how 
much  dependence  was  to  be  placed  upon  it. 
There  are  many  Uiings  sometimes  in  the  con- 
duct of  a  witness  upon  the  stand,  and  some- 
times in  the  mode  in  which  his  answers  are 
drawn  from  him  through  the  questioning  of 
counsel,  by  which  a  lury  are  to  be  guided  in 
determining  the  weight  and  credibility  of  his 
testimony.  That  part  of  every  case,  such  as 
the  one  at  bar,  belongs  to  the  jury,  who  are 
presumed  to  be  fitted  for  it  by  their  natural 
intelligence  and  their  practical  knowledge  of 
men  and  the  ways  of  men :  and  so  long  as  we 
have  jury  trials  they  should  not  be  disturbed 
in  their  possession  of  it,  except  in  a  case  of 
manifest  and  extreme  abuse  of  their  function. 
Neither  do  we  consider  that  there  was  any 
error  in  that  part  of  the  charge  specifically 
169]  excepted  to  therein.  The  jury  were  not  told 
that  they  could  reject  the  evidence  of  Dr. 
Watson,  but  simply  his  diagnosis  of  the  case, 
that  is,  his  conclusion  as  to  the  nature  of  the 
disease  from  the  various  symptoms  detailed 
by  him.  It  may  be  true  that  Dr.  Watson 
was  fully  as  competent  to  diagnose  the  dis- 
ease, if  not  more  so,  than  the  jury.  But  the 
province  of  the  jury  was  to  determine  if  the 
deceased  died  from  the  effects  of  acute  alco- 
holism or  delirium  tremens,  as  claimed  by 
the  defendant,  and  in  arriving  at  their  con- 
clusion they  were  required  to  weigh  the  evi- 
dence bearing  upon  that  issue.  The  evidence 
of  Dr.  Watson  was  relevant  and  tended  to 
prove  the  defense,  but  the  weight  to  be  given 
it  lay  with  the  jury.  It  was  not  the  province 
•of  the  court  to  direct  the  jury  to  Accept  the 
•diagnosis  of  the  case  made  by  Dr.  Watson. 
To  have  done  so  would  have  been  to  reject  all 
the  evidence  offered  by  the  plaintiff  tending 
to  establish  a  contrary  conclusion,  and  would 
have  had  the  effect  to  direct  the  jiiry  to  re- 
turn a  verdict  for  the  defendant.  We  think 
"Uie  court  committed  no  error  in  this  partic- 
alar. 

Two  of  the  specifications  of  error  relate  to 
the  charge  of  the  court,  and  its  refusal  to 
charge  as  requested,  on  the  question  as  to 
whemer  Mr.  Davey'a  death  was  occasioned 
by  exposure  to  the  sun,  or  sunstroke.  The 
court  was  reauested  to  charge,  in  this  connec- 
tion, that  ''tneie  is  nothing  in  the  case  to 
ustify  the  luir  in  finding  &at  Davey,  in  the 
«ummer  of  1881,  had  a  sunstroke. "  The  court 
refused  to  give  that  charge  in  so  many  words, 
but  said :  ** Tou  will  remember  that  counsel 
in  summing  up  for  the  plaintiff  alluded  to 
certain  symptoms,  which  were  proved,  which 
he  claimed  were  evidences  of  sunstroke. 
There  certainly  has  been  no  one  who  testified 
here  tliat  Mr.  Davey  had  a  sunstroke,  in  those 
"Woids,  but  you  are  the  judges  of  Uie  eri- 


dence,  as  I  have  stated  before,  to  say  whether 
he  was  suffering  from  exposure  to  the  sun  or 
sunstroke,  or  whether  he  was  suffering,  as  the 
other  witnesses  testify,  from  alcoholism  or 
the  other  diseases  named.  Otherwise  I  de- 
cline to  charge  as  asked.  This  leaves  the 
matter  entirely  with  you."  We  think  the 
charge  as  given  was  as  favorable  to  the  de- 
fendant as  it  had  the  right  to  demand.  It 
left  the  question  to  the  jury,  and  that  was 
eminently  proper. 

The  most  important  specification  of  error 
in  the  Entire  list  is  as  follows  ''The  court 
erred  in  charging  the  jury  thi.t  'the  weight 
of  the  testimony  must  decidedly  preponder- 
ate on  the  side  of  the  defendant. '"  Objection 
is  particularly  made  to  the  use  of  the  word 
**  decidedly"  in  this  connection.  The  argu- 
ment is,  that  the  effect  of  that  part  of  the 
charee  was  to  direct  the  jury  to  return  a  ver- 
dict for  the  plaintiff,  unless  the  evidence  in- 
troduced by  the  defendant  to  establish  its 
defense  should  satisfy  them,  beyond  a  reason- 
able doubt,  that  the  defense  had  been  made 
out.  The  phrase  **  decidedly  preponderate" 
is  not  technically  exact,  wiUi  respect  to  the 
weight  and  quantity  of  evidence  necessary 
and  proper  to  iustify  a  veidict  in  civil  cases. 
If,  therefore,  this  clause  of  the  charge  stood 
isolated  from  any  other  part  of  it  bearing 
upon  the  same  subject  matter,  there  would 
be  serious  objection  to  it.  But  we  think  the 
Immediate  context,  as  above  quoted,  shows 
that  no  such  meaning  can  be  fairly  derived 
from  it  as  is  claimed  by  the  defendant.  On 
the  contrary,  such  meaning  is  excluded  in 
the  same  sentence,  where  the  jury  were  told 
that  **  such  evidence  need  not  be  so  convincing 
as  to  make  the  effect  beyond  reasonable 
doubt ;"  and  then  immediately  follows  the 
clause  objected  to.  We  think  the  clause, 
when  taken  in  connection  with  the  whole 
tenor  and  effect  of  the  entire  charge,  and  es- 
pecially in  view  of  the  immediate  context, 
could  not  have  misled  Uie  jury  in  the  prem- 
ises. 

Eight  other  specifications  of  error  relate  to 
the  effect  to  be  given  to  the  certificate  of 
death  furnished  by  Dr.  Rae,  the  defendant 
contending  that  such  certificate  was  of  itself 
prima  facie  evidence  of  the  ftuct  that  the  de- 
ceased came  to  his  death  from  the  effects  of 
alcoholic  stimulants,  etc  ;  and  that  that  cer- 
tificate must  be  overcome  by  the  plaintiff  to 
justify  a  recovery  by  her.  On  this  point  the 
court  charged  the  jury  as  follows :  **  Now, 
ffentlemen,  as  a  matter  of  law,  I  charge  you 
Uiat  this  certificate  is  not  to  be  taken  or  ac- 
cepted by  you  as  conclusive  evidence  of  the 
truth  of  the  facts  therein  stated,  nor  is  the 
plaintiff  bound  by  this  statement  or  estopped 
from  proving  to  your  satisfaction  a  different 
cause  of  death.  It  is  entitled  to  the  weight 
which  you  would  give  an  opinion  of  a  learned 
physician,  as  to  the  cause  of  his  death,  who 
saw  the  person  spoken  of  shortly  before  his 
death,  and  who  had  personal  Imowledge  of 
the  person  for  some  time  previous  to  his  death. 
Especially  must  that  weight  be  given  to  this 
statement  when,  as  in  this  case,  the  persoo 
who  made  the  certificate.  Dr.  Rae,  testifies  be- 
fore you  that  he  adheres  now  to  the  opinion  he 
expressed  in  that  paper  "    And  in  the  refos- 
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mlB  to  cnarffe  ipeciflcallj  on  the  question,  as 

Grayed  by  the  defendant,  the  court  did  not 
emurt  from  thisffeneral  charge  in  any  ma- 
tenal  respect    We  think  the  cmarffe  as  ffiven 
embodies  the  law  of  the  case  on  the  point  at 
issuflb  And,  therefore,  that  the  objections  to 
it  are  without  avail. 

Upon  the  whole  case  we  do  not  think  that 
the  defendant  was  in  any  manner  prejudiced 
by  any  of  the  rulings  of  the  court  on  the 
inal  of  the  case.  It  may  be  that  if  we  were 
to  usurp  the  functions  of  the  Jury  and  deter- 
mine the  weight  to  be  given  to  the  evidence, 
we  might  arrive  at  a  different  conclusion. 
But  that  it  not  our  province  on  a  writ  of 
«rror.  In  such  a  case  we  are  confined  to  the 
consideration  of  exceptions,  taken  at  the  trial, 
to  the  admission  or  rejection  of  evidence,  and 
to  the  oharire  of  the  court  and  its  rc^Fusals  to 
charge.  We  have  no  concern  with  questions 
•of  fact,  or  the  weight  to  be  given  to  the  evi- 
•dence  which  was  properly  admitted.  Minar 
T.  TiUatttm.  48  U.  8.  2  How.  892,  828  [11 : 
4^12]  ;  ZeUer  v.  Eekert,  45  U.  6.  4  How.  280 
[11 :  979]  :  IHrtt  v.  MarriB,  81 U.  8. 14  Wall. 
J84,  490  [20:  722,  728]  ;  Prmtiee  v.  Zane,  49 
U.  8.  8  How.  470,  485  [12 :  1160,  1166]  ; 
mUan  T.  IlfDerett,  189  U.  8.  616  [85:  286]. 
JudffmerU  Offflnrnd, 


JOHN  0.  BALL  n  al.,  Pf^  in  Ehr., 
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UNITED  8TATBa 
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Appcdntmeni  cf  dUtriet  or  dreuit  Judffe—aet$ 
^Jttdge  de  ncio—judffment,  when  flnal-Hn- 
iUtment  for  murder  mttet  state  time  and 
place  qf  death— wrdiet,  effect  qf—judgmmtan 
Sunday  wid— prisoner  eontietea  qf  murder 
must  oe  asked  why  sentence  should  not  be  pro- 
nauneed— prisoner  must  be  present  when  sen- 
ieneed— insufficient  entry. 

1.   Under  sea  fiBS,  U.  8.  Bev.  Stat,  the  otrooit 
judge,  whenever.  In  bJs  judgment,  the  pabhc  In- 


I    terest  requires,  oan  dttUniate  and  appoint  the 
dlstrlot  judge  of  any  judicial  distrlot  within  his 
oirouit  to  hold  the  dieMot  or  droult  court. 
2.   The  acts  of  a  jodge  d$  faet/o  are  not  open  to 
ooUateral  attack. 

8.  A  judgment  of  death  tm  murder  does  not  be- 
come final  untQ  the  order  designatbig  the  day  of 
execution  and  that  the  death  warrant  IsBue;  and 
a  writof  error  proeecuted  within  etxty  days  from 
the  eotrj  of  euch  order  is  in  time. 

4.  An  Indictment  for  murder  must  aver  both  the 
time  and  place  of  the  death  of  the  person  mur- 
dered* 

8.  In  an  Indictment  for  murder  the  omiseion  to 
state  the  place  of  the  death  of  the  person  mur- 
dered is  fatal 

8.  Where,  in  an  indictment,  the  defendant  was 
well  charged  with  asnult,  but  not  with  murder, 
a  verdict  which  finds  him  guilty  as  charged  r^ 
lates  only  to  that  which  is  well  charged,  and  up* 
on  it  a  judgment  of  death  cannot  be  sustained. 

7.  A  judgment  entered  on  Sunday  is  void. 

8.  In  capital  felonies  it  must  appear  of  record  that 
defendant  was  asked  before  sentence  if  he  had 
anything  to  say  why  it  should  not  be  prc^ 
nounoed. 

9l  a  prisoner  must  be  present  when  sentenced  foi 
felony;  and  this  must  appear  by  the  record.  An 
entry  In  the  record  that  defendants  in  open 
court  excepted  to  the  senteuce  *^is  day  pro- 
nounced upon  them**  is  insiiffloient,  as  it  admits 
of  the  construction  that  the  exception  was  en- 
tered by  their  attorneys. 

[No.  1861.1 

Argued  April  10, 1891.    Decided  April£7J891. 

rl  ERROR  to  the  Circuit  Court  of  the  Uni(p 
ed  Slates  for  the  Eastern  District  of  Texas 
to  review  judgmenu  of  death  for  murder. 
Becersed,  and  cause  remanded  wit/i  directum  to 
quash  the  indictment. 

Statement  by  Mr.  Chief  Justice  Fnller: 
Bv  stipulation  between  counsel,  an  order 
made  by  the  circuit  judge  for  the  Fifth  Cir- 
cuit, on  ^e  4th'  of  December,  1888,  was  ad- 
ded to  the  record  in  this  case,  which  order 
is  as  follows : 

"Whereas,  it  appears  by  the  certificate  of 
the  clerk  of  the  dismct  court  hereto  annexed, 


NOTi.— .^lees  of  de  facto  ojfieer;  when  vdtUL  See 
eioto  to  Hnsiey  v.  Smith,  86:814. 

Officers  detaioto. 

One  cannot  be  a  ds/ooto  officer  unless  be  Is  acting 
mB  such  under  color  of  having  been  rightfully  elec- 
ted or  appointed.  Bast  Norway  Lake  N.  B.  L. 
Chnrdi  v.  Halvorson,  48  Minn.  606. 

The  mere  fact  that  one  is  found  in  the  exercise 
<»f  the  duties  of  an  office,  without  question  of  his 
authority  as  such  officer,  is  sufficient  to  constitute 
bim  an  officer  de/MCo.   Oromer  v.  Boioest,  87  8.  GL 


There  can  be  no  de  facto  officer  where  there  is  no 
corresponding  office  known  to  the  law.  Jester  v* 
8purgeon,87  Ma  App.  477. 

An  ssicissoT  who  faUs  to  take  the  general  oath  of 
<iflce  required  by  law  is  an  officer  de  facto^  and  his 
•CCS  are  valid  when  questioned  collaterally.  Muxw 
phy  V.  Shepard,  08  Ark.  808. 

The  title  of  ooeaoting  as  comptroller  and  trustee 
of  a  city  cannot  be  collaterally  asnf  led«  as  he  is  a 
4ls /aeto  trustee.  People  v.  New  York  ft  R  Bridge 
Trustees  (Sup.  OL)  88  K.  T.  8.  B.  897. 

To  make  90a  a  de  facto  officer,  he  must  have 
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some  appearance  of  right  to  the  office,  which  would 
lead  the  public,  without  inquiry,  to  suppose  him  to 
be  the  officer  he  assumes  to  be.  Ck>x  v.  Houston  & 
T.  a  a  Co.  68  Tex.  888. 

To  constitute  a  person  an  officer  de  facto,  he  must 
be  in  the  actual  possessioD  of  the  office  and  in  the 
exercise  of  its  functions  and  discbarge  of  its  duties. 
Hamlio  V.  Kassaf  er,  16  Or.  468. 

There  cannot  be  a  de  facto  officer  without  a  de 
fart  office.    WUlard  v.  Pike,  4  New  Bng.  Rep.  807. 

Two  peisons  cannot  be  officers  de  faCto  for  the 
same  office  at  the  same  time.  State  v.  Blossom,  19 
Kev.818. 

The  surveyor  of  one  county  cannot  be  de  facU 
the  surveyor  of  another  countyt  even  though  hik 
acts  as  such  be  generally  acquiesced  in  by  the  pub- 
lic and  sanctioned  by  the  commissioner  of  the 
General  Land  Office.  Oox  v.  Houston  ft  T.  0.  U. 
Oo.  68  Tex.  286. 

Where  one  board  of  school  directors,  duly  elect- 
ed and  qualified,  is  acting  as  such  and  perfurmiog 
the  duties  of  the  office,  another  de  facto  board  can- 
not exist  White  v.  Archibald  School  DisL  (Pa.)  1 
Cent.  Bep.  168. 

PubUo  offloera  having  sX  toast  eolorabto  title  to 
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that  the  Eon.  Chauncej  B.  Sabin,  United 
States  District  Judge  for  the  Eastern  District 
of  Texas,  is  prevented  by  reason  of  illness 
from  continuing  the  holding  of  the  present 
November  Term  of  the  District  and  Circuit 
Courts  of  the  United  States  for  the  Eastern 
District  of  Texas,  at  Galveston,  and  also 
the  coming  terms  of  said  courts  at  Tyler, 
Jefferson  and  Galveston  in  the  year  1889,  and 
whereas,  in  my  judgment,  the  public  interests 
require  the  designation  and  appointment  of 
a  district  judge  from  another  district  within 
the  circuit  to  hold  the  present  and  coming 
terms  of  the  District  and  Circuit  Courts  in 
said  Eastern  District  during  the  disability  of 
the  judge  of  said  district : 

**Now,  therefore,  I,  Don  A.  Pardee,  Circuit 
Judge  of  the  Fifth  Judicial  Circuit,  in  pur- 
suance of  law,  do  hereby  designate  and  ap- 
point the  Hon,  Aleck  Boarman,  Judge  of  the 
Western  Judicial  District  of  Louisiana,  to 
conclude  the  holding  of  the  present  November 
Term  of  the  District  and  Circuit  Courts  for 
the  Eastern  District  of  Texas,  at  Galveston, 
and  also  to  hold  the  coming  terms  of  the 
District  and  Circuit  Courts  in  said  Eastern 
District  of  Texas,  during  the  year  1889.  and 
during  the  disability  of  the  judge  of  said 
district,  and  to  have  and  exercise  within  said 


district  during  said  period,  and  daring  sucb 
disability,  the  powers  that  aie  vested  by  law 
in  the  judge  of  said  district 

"  Witness  my  hand  at  Galveston,  December 
4,  1888. 

"Don  A.  Pardee,  Circuit  Judge. •* 

The  certificate  annexed  was  under  the  hand 
of  •*  C.  Dart,  Clerk  U.  S.  Dist.  Court.  Eastern 
Dist.,  Texas,  at  (Galveston, "  and  the  seal  of 
the  court,  and  set  forth  *'that  the  Hon,  Chaun- 
cey  B.  Sabin,  United  States  District  Judg» 
for  the  Eastern  District  Of  Texas,  is  prevented 
by  reason  of  illness  from  continuing  the  hold- 
ing of  the  present  November  Term  of  the^ 
District  and  Circuit  Courts  of  the  United 
States  for  the  Eastern  District  of  Texas,  at 
Galveston ;  and  also  the  coming  terms  of  said 
courts  at  Tyler,  Jefferson  and  Galveston  in 
the  vear  1889." 

The  certificate  and  order  were  certified  to 
by  Mr.    Dart,  December  22,  1890,  and  that 
thev  were  filed  bv  him  December  4,   1888, 
and  recorded  on  the  minutes  of  the  district 
court  in  the  clerk's  oflice. 

At  this  time  the  Statute  directed  that  the 
courts  of  the  Eastern  Judicial  District  of 
Texas  should  be  held  twice  in  each  year  at 
Gal veston«  Tyler  and  Jefferson.    20  Stat.  818. 


ofDoes,  their  right  oaonot  be  questioned  In  any 
otht3r  form  than  by  9110  warranto  at  suit  of  the 
OommoQwealth.  Adam  r.  Meogel  (Pa.)  7  Cent. 
Bep.  186. 

An  oiBoer  de  faettK  having  no  duty  to  perform, 
oaoDOt  be  charged  for  a  mere  failure  or  omlsBlon 
to  act    Farman  v.  ElUngton,  40  Hun,  47. 

An  officer  de  facto  Is  not  entitled  to  the  salary  at- 
tached to  the  office.  Andrews  v.  Portland,  4  New 
£og.  Bep.  780, 70  Me.  484. 

Acts  of  a  de  facto  officer  are  void  as  to  himself, 
unlesi  be  Is  also  officer  de  jurt,  but  are  good  If  for 
the  benefit  of  strangers  or  the  publia  Andrews  v. 
Portland,  4  New  Eng.  Rep.  780, 79  Me.  484;  Adam  v. 
Mooge)  (Pa.)  7  Cent.  Bep.  18&. 

A  conviction  by  a  de  facto  magistrate  Is  lawfuL 
People  V.  Terry,  10  Cent.  Bep.  400, 106  N.  Y.  L 

When  an  officer  sets  up  his  title  to  an  office  In  de- 
fense of  an  action  against  him  for  his  acts,  he  puts 
In  laroe  his  title  to  the  office,  and  to  justify  must 
show  that  he  has  the  legal  title.  It  Is  not  sufficient 
to  show  that  he  Is  exercising  the  duties  of  the  office 
as  an  officer  de  facto,   Grace  v.  Teague,  81  Me.  060. 

In  Arkansas  the  title  of  a  de  facto  circuit  Judge 
to  his  office  cannot  be  questioned,  except  In  a  di- 
rect proceeding  to  which  he  Is  a  party.  Therefore 
an  objection  by  a  defendant  In  a  murder  case  to 
the  passing  of  sentence  against  him  or  a  motion  In 
arrest  of  Judgment  on  the  ground  that  the  Judge  Is 
not  the  legally  constituted  Judge  of  the  court  Is 
not  sufficient  to  raise  the  question  of  the  Judge*s 
titie.    Keith  V.  Stete,  40  Ark.  480. 

There  can  be  no  de  faeto  officer  unless  there  be 
an  actual  existing  office.  People  v.  Terry,  42  Hun, 
273;  Nichols  v.  McLean,  8  Gent.  Bep.  600,  101  N.  Y. 
680;  Norton  v.  Shelby  County,  118  U.  a  480  (80^78). 

There  can  be  no  de  facto  officer,  where  the  office 
which  he  pretends  to  on  exists  only  under  the  pro- 
visions of  an  unconstitutional  statute.  Norton  v. 
Shelby  County,  118  U.  a  480  (80:178). 

One  who  assumes  an  office  legally,  and  In  good 
faith  remains  In  It  after  his  title  has  ended.  Is  a  de 
facto  officer.  State  v.  Vurler,  1  Cent.  Bep.  000,  47 
N,  «J«  Lb  880. 

One  who,  having  been  elected  to  an  office,  as- 
sumes to  exercise  tts  duties  without  having  quaU- 
lled  or  atttmpted  to  quaitt^.  Is  without  oolor  of 
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title,  and  Is  not  a  de  facto  officer.  Crelgfaton  v» 
(Torn.  88  Ky.  148. 

One  who  had  been  a  deputy  oleiiE  In  the  county 
during  the  first  term  of  the  clerk  continued  to  act 
as  such  without  reappointment,  after  his  principal 
had  entered  his  second  term,  field,  that  he  waa 
not  a  de  facto  officer.   Smith  v.  Oansler,  88  Ej,  807. 

One  wrongfully  In  the  possession  of  an  office^ 
and  exercising  Its  functions  with  public  acquies- 
cence. Is  an  oflioer  de  facto.  State  v.  Speaks,  00  N^ 
0.080. 

A  minor  Is  not  eligible  to  the  office  of  constable; 
but  when  specially  appointed  t^  a  Justice  of  the 
peace  to  execute  a  particular  process,  he  Is  an  of* 
fleer  de/oeto.   Floyd  v.  State,  70  Ala.  80. 

The  doctrine  of  the  recognition  of  the  acts  of  de^ 
facto  officers  is  founded  on  considerations  of  pubUe 
policy.   Smith  v.  Meador,  74  Ga.  410. 

An  office  Is  void  as  to  the  officer  de  facto  himself,, 
though  valid  as  to  strangeis.  State  v.  Dlerberger„ 
7  West  Bep.  180, 00  Ma  800. 

An  officer  de  facto  executing  process  placed  In 
his  hands  Is  entitled  to  the  same  proteotion  that 
the  law  gives  to  an  officer  deiiare;  anda  person  wha 
Is  indicted  for  resisting  him,  or  esci4>ing  from  hinw 
cannot  be  heard  to  question  his  appolntmeoti. 
Floyd  V.  State,  70  Ala.  80. 

If  the  successor  In  office  Is  not  appointed  In  con* 
formity  with  the  law,  the  Incumbent  will  continue' 
in  office,  not  as  a  mere  de  facto  officer,  but  as  of* 
fleer  dcSure.   Smoot  v.  SomervUle,  00  Md.  881 

ifidtetment  for  murder;  au^fkiencw  cf  tiatement  ef 
the  tfms  and  place  of  death, 

Wbete  an  Indictment  spedfloally  oharges  the 
time  and  place  of  an  assault  which  results  in  death, 
and  then  oharges  that  the  mortal  stroke  was  given 
*Hben  and  there,**  the  time  and  place  of  the  killing 
are  sufficiently  stated.  State  t.  Stewart,  81  a  ^ 
180. 

The  time  and  place  of  the  alleged  shooting,  and 
the  date  of  the  wounding  and  of  the  death,  are  suf* 
fldeotly  charged  In  an  Indictment  thai  defendant 
In  a  oertain  county,  on  a  certain  day,  **dld  then  and 
there  kiU**  aperson  ^by  shooting  him  with  agun.*** 
OaldweU  V.  State,  88  Tax.  App.  600. 
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IM                                             Ball  t,  Ukitbd  Statrs.  118-188 

Br  Kction  18  of  an  Act  of  Congreas  approved  said  William  T.  Box,  the  said  H.  P.  Ball 

liiGlil,  1889  (25  Stat,   786),   two  eeparutc  and   J.  C.  Ball  and  It.  E.    Boatwell,   and 

Wnuafthecircaitcourt  atParlB  in  tbe  same  eacb  of  them,  being  there,  white  men  and 

dioriet  were  eatabliahed,  to  be  held  on  the  not  citizens  of  said  Chickasaw  Nation,  or  of 

third  Monday  of  April  and  the  second  Mon-  the  Jndian  Territorj,  or  any  nation  or  tribe 

ia  of  October,    and    It   was  provided  that  thereof ;  contrary  to  the  form  of  the  statute! 

*tLc  United  States  courts  herein  provided  to  of  the  United  States  of  Amnrica  in  such  cases 

telKldatFulBflball  have  exclusive  original  made   and   provided,  and   against  the  peace 

JBudiction  of  all  oflenBescommilted  against  and  dignity  of  the  United  States  of  America.' 

Ot  laws  of  the  United  States  within  the  ^     , 

ItalU  of  that  portion  of  the  Indian  Territory  Th*  defendant*  were  arraigned  on  tlie  80th 

IttKhcd  to  the  Eaateni  Judicial   District  of  "f  October,   and   atler  moving  for   separate 

Ok  State  of  Teias  by  the  provisions  of  this  trials,     which     were    denied,     pleaded    not 

Id,  of  which   jurisdiction  Is  not  given  by  guilty,  and,  a  iury  having  been  impaneled, 

tkiiAet  to  the  court  herein  established  in  the  t^rial  was  entered  upon  and  continued  October 

UiiD  Territory,"  etc.    By  section  18  of  the  81,  and  Noveml)cr  1  and  3,  on  which  last  day 

Me  Act  it  was  provided  that  theludge  of  the  f'e  Jury  retired  to  consider  of  their  verdict. 

bCini  Judicial  District  should  appoint  a  The  record  of  Sunday,  November"  U  as  fol- 

dot  of  tbe  court,  who  should  reside  at  the  '^ows: 

0^  Of  Paris,  wid  H.  H.  KirkOTtrick  was  -  Tbis  day  came  the  United  States  by  her 

im&ted  aach  clerk.    The  October  Term,  attorney,    and  the  defendants  in  their  own 

»  of  the  circuit  court  at  ^is  fell  on  the  proper  persons  and  by  attorneys  came,  and 

Httdv.  being  tbe  second  Monday,  of  that  the  jury  of   twelve  good  and  lawful  men 

Mtb.  and  wm  opened  and  held  by  Judgt  which  heretofore  had  been  tried,  impaneled 

louman,  aaoaminK  toact  under  the  appoint-  and  sworn  as  required  by   law,  and  having 

■at  of  December  4,  1888,  no  record  of  which  heard  the  evidence  and  argument  of  counsel 

^wcd  on  tbe  minutes  of  the  court  in  the  and  received  the   charge  of   the  court,   and 

llrt'i  office  at  Paris.  having  on  a  former  day  of  this  term  retired 

Upon  the  I7th  of  October,  1889,  an  indict-  to  consider   of    their   verdict,    on   this  day 

■mt  was  rctumed   into   the   circuit   court  broughtintoopencoiirt  their  verdict  in  woniB 

Wett  the  plaintiffs  In  error  and  one  M.  P.  and  figures  as  follows,   to  wit : 

fell,  which  set  forth :  "  .^e,  the  jury,  find  the  defendants  J.  C. 

,_            «  „  «  „       .          »   «  «  „  Ball  and  R,  E.  Boutwell  gulltv  as  charged 

■Hirt  jwM.  F.  Ball  and  one  J.  0.  Ball  Iq  this  indictment,  and  wo  find  M.  Filmore 

M  (no  R.  E.  Boutwell,  whose  names  are  gall  not  guilty. 

(•tlBcnnd  jurors  otherwise  unknown.  late  »  'iXovr  8d,  1889. 

ifttsCbunty  of  Pickens,  in  the  Chickasaw  '       "'A  P  Ball    Foreman  ' 

fttta.  In  the  Indian  TOTilory,  In  tbedls-  "h  is  thereforeconslder'ed  by'thecourtthat 

Mctud  circuit  aforesaid,  on  the  twenty-  the  defendants  J.  C.   Ball  and  R.  E.    Bout- 

■flh  day  of  June,  la  the  Tear  of   our  Lord  well  are  guilty  ascharged  in  the  indictment 

Weea  hnndred  and  eirtty-nlne.  in  said  herein  and  as  found  by  the  jury,  and  it  la 

ncku  OomitT.  In  said  Chickasaw  Nation,  onlered  that  they  be  remanded  to  the  custody 

taOMlBdlMi  Territory,  the  same  being  an-  ^f  the  maralial  and  be  by  him  committed  to 

■Wd  to  aoA  OWirtituting  a  part  of  the  said  the  county  Jail  of  Lamar  County,    to  await 

FUlk  Cbenit,  and  annexed  to  and  constitut-  the  judgment  and  sentence  of  the  court.     It 

5?^.*?   the  Ewtem  District  of    Texas,  ig  further  ordered  that   the  defendant  M.   F. 

T!S"  Pi''T*"«^  wd  ^,'?K  within  the  Ball  be  discharged  and  go  hence  without 

IkUon  of  this  court,  did  unlawfully,  jav  " 
Jidcatlymnd  feloniously,  and  with  their 

■UMafonthenght,  and  with  a  certain  dead-  A  bill  of  eiceptiona  to  the  action  of  the 

SVi^oii,  to  irit,  a  certain  gun  in  the  hands  court  In  tbe  admission  of  certain  testimony 

AMiUH.  F.  Ball,  J.  C.  Ball  and  R.  E.  over  defendanU'   objection    was   taken    on 

BNtnll,  Own  and  there  held,  make  an  as-  the   81st  of  October,  and    is   referred   to   as 

■A  ta  and  npam  the  bod/  of  one  William  "  No.  1. " 

T.  Bn  with  laid  run  held  as  aforesaid,  said  On  the  ISth  of  Novumbcr,   18BB,  a  motion 

IMhelBgthNi  and  there  loaded  and  charged  "for  a  new  trial  and  to  nrrest  the  judgment" 

XAnapowder  and  leaden  balls,  then  and  was  filed,  which,  among  other  causes,  esslgiied 

Am  tela  and  tised  as  aforesaid,   the  said  error  ss  set  forth  In  tlic  bill  of  exceptions 

ft  T.  Ball  and  the  said  J.  C.  Ball  and  the  lust  referred  to  ;  and  also  error  as  shown  by 

■UB.  B,  Boatwell  did  iboot  off  and  dls-  bill  of  exceptions  No.  2,  which  does  not  ap- 

VRB  the  ooDtents  of  said  gun  In  and  upon  pear  In  the  record  ;  and  also  error  In  instruct- 

AiMjof  theaaid  William  T.  Box,  inflict-  tng  the  Jury  on  Sunday  morning  to  return  a 

■K  Ihimm  ten  mortal  wounds,    of    which  v^Ict  on  mat  day.  as  shown  by  bill  of  ex- 

— •■•         ■      "    8,  wh; 


1». 


the  contents  ot  said  gun  In  and  upon  pear  In  the  record  ;  and  also  error  in  instruct- 

Ijof  theaaid  William  T.  Box,  inflict-  tng  the  Jury  on  Sunday  morning  to  return  a 

wtoa  ten  mortal  wounds,    of    which  v^Ict  on  mat  day.  as  shown  by  bill  of  ex- 

imids  the  said  William  T.  Box  did  ceptions  No.  8,  which  also  does  not  appear. 

and  languishing  did  die.  A  separate  motion  in  arrest  of  Judgment  was 

-"---'•---•-       • '  '      ~,   ,  ^.  -..,-.-  ..»    -non    j,yt  whether 


id,  at  the  place  aforesaid,   with  tlon  was  not  signed  by  the  defendants,  but 

^  oBKuy  weapon  aforesaid.  In  the  manner  commenced :    "  And  now  come  the  defendants, 

l»wlil,  and  oaed  as  aforesaid,  did  unlaw-  John  Ball  and  Robert  Boutwell,  In  their  own 

4r>  UenionalT  and  with   their  malice  prouer  person  and  by  their  attorneys,"— and 

feMttooAt,  aad  tbe    malloo  aforethought  assiWed    various    reasons    why    Judgment 

t  Mch  ec  tbem,  did  kill  sad  murder  the  shonld  be  urested,    and  particularly  that 

WV.&  A79 
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SUPRBMB  COUBT  OW  THB  VSTTED  BTATSa 
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Judffe  Boannan  had  no  lawful  authority  to 
act  as  the  judge  of  the  Circuit  and  District 
Courts  for  the  Eastern  District  of  Texas, 
holding  sessions  at  Paris,  because  Judge  Sabin 
was  the  dulj  and  lawfully  appointed  and 
qualified  Judge  of  said  court,  and  Judge 
Pardee  the  duly  and  lawfully  appointed  and 
qualified  Judge  of  the  Fifth  Judicial  Cir- 
cuit, and  that  neither  of  them  were  in  any 
manner  disqualified  from  holding  those  offices 
or  performing  the  duties  thereof,  and  that 
there  was  no  evidence  shown  to  Uie  circuit 
Judge  or  the  circuit  justice  that  Judge  Sabin 
was  disabled  to  hold  the  United  States  cir- 
cuit court  at  Paris,  begun  and  held  on  the 
14th  of  October,  1889,  or  to  perform  the  duties 
of  his  office,  nor  had  any  such  fact  been  made 
to  appear  by  the  certificate  of  the  clerk  of 
said  court  under  the  seal  of  the  court  to  the 
circuit  Judge  or  circuit  Justice,  nor  was  there 
any  order  of  sudi  judge  or  Justice  designat- 
ing and  appointing  Judge  Boarman  to  dis- 
charge the  judicial  duties  of  Judge  Sabin  for 
the  United  States  courts  holding  sessions  at 
Paris,  nor  was  such  appointment  filed  in  the 
clerk's  office  and  entered  on  the  minutes 
thereof,  etc. 

On  the  same  day  the  record  states:  "The 
motion  of  the  defendants  for  a  new  trial  and 
in  arrest  of  judgment  herein  coming  on  to 
be  heard,  because  it  is  the  opinion  of  the 
court  that  the  law  is  against  the  motion,  the 
same  is  overruled,  to  which  ruling  of  the 
court  the  defendants  excepted. "  The  record 
then  contains  the  following :  "  By  reason  of 
the  law  and  the  evidence  and  the  verdict  of 
the  jury  in  this  case,  it  is  ordered  and  ad- 
Judged  that  the  defendants,  Rob't  £.  Bout- 
well  and  John  C.  Ball,  be  executed  by  being 
hung,  until  each  and  either  are  dead,  accord- 
ing to  the  forms,  delays  and  processes  pro- 
vided in  the  laws  of  the  United  States.  This 
done  and  signed  in  open  court  Nov.  16,  1889. 
Aleck  Boaraian,  Jucige.**  This  is  indorsed, 
**  Filed  Nov.  16,  1889.  fl.  H.  Eirkpatrick, 
Clerk, "  and  is  followed  by  this  entry :  **  This 
day  the  defendants  in  open  court  excepted 
to  the  sentence  of  the  court  this  day  pro- 
nounced upon  them." 

A  bill  of  exceptions  was  filed  November 
22,  1889,  reciting  that  on  the  16th  of  Novem- 
ber the  motion  of  the  defendants  in  arrest  of 
judgment  came  on  to  be  heard  and  was  read, 
and  **  the  court  stated  that  such  an  order  as- 
signing and  appointing  the  Eon.  Aleck  Boar- 
man  to  hold  the  circuit  and  district  courts 
referred  to  in  said  motion  had  been  made, 
and  was  entered  on  the  minutes  of  the  Dis- 
trict and  Circuit  Courts  of  the  United  States 
for  the  Eastern  District  of  Texas,  at  (Galves- 
ton^ in  the  State  of  Texas,  and  thereupon 
overruled  said  motion," — and  the  defendants 
dulj  excepted.  The  bill  of  exceptions  con- 
tinued : 


I 


*0n  the  trial  of  the  motion  to  arrest  the 
udgment  and  sentence  in  this  case  the  court 


.id  not  refuse  the  defendants  an  opportunity 
of  showing  by  evidence  that  the  order  desig- 
nating myself  as  the  judse  to  hold  this  term 
of  the  court  in  place  of  Judge  Sabin  was 
not  of  record  at  Paris,  Texas.  The  court, 
not  prohibiting  them  from  tendering  evidence 

C$0 


on  that  point,  said  it  was  known  to  the  court 
that  a  proper  order  authorizing  this  judge  to 
hold  the  terms  of  court  in  the  District  and 
Circuit  Court  of  the  Eastern  Dist.  in  Texas, 
Fifth  Circuit,  was  executed,  signed  and 
properly  recorded  at  Qalveston,  Texas,  which 
is  one  of  the  places  for  holding  courts  in  the 
Eastern  District.  The  court  further  held  as 
above,  because  if  it  had  been  proved  that 
such  an  order  was  not  on  record  in  the  clerk's 
office  at  Paris,  it  would  have  had  no  weieht 
in  considering  the  allegations  in  the  motion 
for  arrest,  because  the  order  to  the  knowledge 
of  the  judge  had  been  properly  issued  and 
was  duly  recorded  or  entered  at  Gftlveston 
in  accoroance  with  his  instructions." 

On  the  80th  day  of  March,  Judge  Sabin 
died,  and  Judge  Boarman  held  the  stated  term 
of  the  Circuit  Court  for  the  Eastern  District 
of  Texas,  beginning  on  the  third  Monday  in 
April,  until  the  second  day  of  June,  1890, 
when  Judge  Bryant  was  sworn  in  as  Judge 
Sabin 's  successor,  and  held  court  at  Paris 
thereafter.  On  the  6th  of  May,  1890,  Judge 
Boarman  presiding,  the  United  States  attor- 
ney filed  a  motion  that  the  court  fix  a  dar 
for  the  execution  of  the  defendants,  John  C. 
Ball  and  Robert  B.  Boutwell,  and  on  the 
18th  of  July,  1890,  at  Paris,  the  defendanto 
were  brought  into  court  before  Judge  Bryant, 
and  each  filed  a  motion  in  arrest  of  further 
proceedings  and  to  vacate  and  set  aside  Uie 
orders  and  proceedings  against  him  thereto* 
fore  made,  upon  the  prindpal  ground  of  the 
want  of  legal  authority  on  the  part  of  Judge 
Boarman. 

In  support  of  the  motion  the  record  hereto- 
fore given  was  introduced  bv  each  defendant 
The  motion  was  overrulea  as  to  each,  and 
each  excepted,  and  a  separate  bill  of  excep- 
tions was  duly  allowed,  signed  and  filed, 
and  the  court  rendered  the  same  judgment 
against  each,  that  against  Ball  being  as  fol- 
lows: 

"This  day  came  the  United  States,  by  the 
United  States  attorney,  and  the  defendant  in 
his  own  proper  person  and  by  attorney  ap- 
peared, and  the  United  States  attorney  moved 
the  court  to  fix  a  dav  of  execution  of  the 
defendant,  John  C.  Ball.  And  it  appearing 
to  the  court  that  on  the  16th  day  of  Novem- 
ber, 1889,  during  a  former  term  of  this  court* 
the  sentence  of  death  was  pronounced  upon 
the  defendant,  John  C.  Ball,  for  the  crime 
of  murder,  in  compliance  with  the  law  and 
the  verdict  of  tiie  jury  rendered  at  that  term 
of  the  court,  to  wit,  on  the  third  day  of  No- 
vember, 1889,  and  that  no  petition  for  writ 
of  error  to  the  Supreme  Court  of  the  United 
States  has  been  filed  with  the  clerk  of  this 
court,  and  no  other  proper  proceedings  for  a 
revision  of  the  finding  herein  by  the  Suprema 
Court  of  the  United  States  have  been  begun : 
It  is  therefore  ordered,  adjudged  and  decreed 
by  the  court  that  the  defendant,  John  C. 
Ball,  be  now  remanded  to  the  custody  of  the 
mardial,  to  be  by  him  kept  securely  confined 
in  the  Jail  of  Lamar  Ccmnty,  Texas,  until 
Friday,  the  19th  day  of  December.  1890, 
when  he  shall  be  taken  therefrom  by  toe  mar- 
shal, and  between  the  hours  of  12  o'clock  M. 
and  4  o'clock  P.  M.  of  said  19th  day  of  !)•• 

140  U. «. 


Ball  v.  Unitbd  States. 


118-186 


«dMr,  1800,  be  hanged  by  the  neck  until  he, 
fte  nid  John  G.  Bafl,  is  dead,  and  the  clerk 
o(  this  court  is  ordered  to  issue  a  death  war- 
mt  in  aooordance  with  this  sentence,  and 
ddlver  the  same  to  the  marshal,  who  shall 
HBcote  the  same  according  to  law." 

llMraupon  the  defendants  procured  an  order 
lUowinff  rixty  days  within  which  to  apply 
tea  wnt  of  error,  which  writ  was  allowed 
wttfain  the  time  given,  and  the  cause  brought 
to  this  court 

Mmn.  Jbo.  B.  Kcnwft,  CharUi  J.  FavUc- 
mt,  F.  W.  Minor,  J.  0.  Ebdgea,  Austin  Pol- 
UTsDd  B.  F,  HodgeB,  for  plaintiff  in  error: 

The  indictment  is  fatally  defective  for  its 
frihire  to  allege  either  the  ume  or  place  of  the 
tehof  the  cfeceased. 

OUpman  t.  PwpU,  80  Mich.  860;  Bishop, 
QriBL  noc.  (8d  ed.)  vol  1,  §g  407-409,  vol.  2, 

aS88, 684;  Whart  Homicide  (2d  ed.)  §g  846, 
\  1  Whart.  Free  Indict.  114;  1  Whart. 
Gdsi.  Law  (0th  ed.)  g  687;  8taU  t.  Baker,  1 
iMi,  L.  207;  8tat6  t.  Blan,  69  Mo.  817;  Ed- 
wmbon  ▼.  8taU,  41  Tex.  496;  8taU  ▼.  Bhep- 
M;8  Ived.  L.  106;  6  Bac.  Abr.  (Bouvier's  ed.) 
Ml;  leifer  T.  8taU,  9  Mo.  668;  State  t.  Sides, 
una 888, 886;  1  Russell,  Crimes  (2d  Am.  ed.) 
flO;  UniM  States  T.  Cruikshank,  92  U.  S.  6^ 
ttttQ;  UfUtsd  StatesY.  Orook,U  U.  8.  17 
Win.  174(21:689);  PeopU  t.  WdUaee,  9  Oal. 
N;  NspU  T.  iJaid,  9  Cal.  64;  United  States  y. 
(M.  106  U.  6.  611  (26:1185);  United  States  ▼. 
Ah^  194  U.  a  488  (81:616). 

h  matters  of  substance,  and  not  of  form, 
mMod  is  not  aided  or  cured  by  verdict 

\MM  StaUs  T.  Slenker,  82  Fed.  Rep.  691; 
Mei  States  t.  Omant,  9  Cent.  L.  J.  129; 
LskY.  Gmr.  29  Pa.  446;  Shaffer  t.  State,  22 
Hch.867:  Leonard  t.  Territory,  2  Wash.  881; 
Ml  T.  StaU,  8  Ohio  St  98. 

The  Judgment  is  clearly  illegal,  because  it 
«H  pronounced  and  entered  on  Sunday. 

MsekaUe^s  Case,  9  Coke.  66:  Shearman  t. 
tef.  1 T^  App.  216;  8  Thomas'  Coke,  Litt 
9^PmresY.  Atwood,  18  Masai  824;  Chapman 
▼.  ABsfe,  6  Blackf.  Ill;  Ifabors  t.  State,  6  Ala. 
Ml  Frod  T.  Aftf,  4  N.  H.  168;  Arthwr  v. 
JMf, OBibb.  689;  Story  t.  EUi<ft,  8  Cow.  27; 
CUMMftT.  Henderson,  Litt  Sel.  Cas.  171; 
BisiY.  Bates,  81  Yt  147;  Baxter  ▼.  P^,  8 
01 HB. 

^jfr.WMu  B.  Tall,  SoUettoT'Oon,,  for  de- 
fashBt  in  error: 

Ike  In^guUvity  in  the  character  of  the  ai- 
IWte  Is  cured  Sy  the  Terdict 

BiymmnY.  JB^.  L.  R.  8  Q.  B.  102. 

n  fsflnre  to  state  the  place  of  death  is  not 
■  fcid  defect  If  the  deceased  is  wounded  at 
MiflMe  and  dies  in  another,  the  murderer 
■if  hs  tried  in  the  place  where  the  wound 

*8Bfi^B6led« 

lir.  Stat  8  781;  Com.  t.  Madoon,  101 
■mi  1;  JSV.  T.  JCwji,  L.  R.  2  Exch.  DIt.  68; 
MUt.  Bswen,  16  Kan.  476;  United  States  t. 
Mm,  1  Mack^,  498. 

Bli  wiftln  the  power  of  the  court  to  receive 
iwrifaiiM  Sooday. 

CMb.  FtoQ.  %  1001,  and  cases  dted 

Ri . 

defaDdaots  were  pmsent  when  the 

ii  pranoimced  must  be  presumed 
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from  the  fact  that  they  excepted  in  open  court 
to  the  sentence. 

Whart.  Crim.  PI.  §  661;  KisY.  United  States, 
27  Fed.  Rep.  861;  StaU  ▼.  Lewis,  69  Mo.  92; 
State  Y.  Carttsright,  10  Or.  198;  Stephens  v. 
People,  19  N.  Y.  649;  State  y.  Sdioenwald,  81 
Mo.  147;  Sehirmer  v.  People,  83  111.  276. 

The  time  for  the  execution  of  the  sentence, 
at  common  law,  and  in  the  absence  of  statute 
requiring  the  court  to  fix  the  same  at  the  time 
of  sentence,  is  no  part  of  the  Judgment  of  the 
court. 

Eolden  ▼.  Minnesota,  187  U.  S.  483-495  (34: 
784-788);  Atkinson  v.  Bex,  3  Bro.  P.  C.  517, 
529;  Bex  v.  Bogers,  3  Burr.  1809,  1812;  Bex  v. 
Doyle,  1  Leach,  C.  C.  67;  Caihcart  v.  Com,  37 
Pa.  108,  115;  CostUy  v.  Com.  118  Mass.  1,35; 
Ex  parte  Howard,  17  N.  H.  545-648;  McDowell 
V.  Couch,  6  La.  Ann.  365,  869;  State  y,  Oscar, 
13  La.  Ann.  297;  4  Cooley's  Bl.  Com.  404; 
Whart.  Crim.  PI.  §  916. 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court : 

The  followlDg  errors  are  assigned  upon  the 
record  or  specified  In  the  briefs  of  counsel : 
(1)  that  the  indictment  was  fatally  defective 
in  not  alleging  when  and  where  the  victim 
died ;  (2)  that  the  court  erred  in  denying  de- 
fendant's motion  for  separate  trials,  (3)  and 
in  entering  a  joint  judgment  against  defend- 
ants and  a  joint  sentence  of  death,  and  that 
the  alleged  judgment  and  sentence  were  not 
entered  according  to  law,  and  the  motion  in 
arrest  should  have  been  granted;  (4)  that 
Judae  Bryant  should  have  granted  the  motiuus 
filed  by  each  of  the  defendants  to  vacate  and 
set  aside  the  prior  proceedings ;  (5)  that  the 
court  erred  in  refusing  to  allow  the  wives  of 
the  defendants  to  testify,  "as  shown  by  bill 
of  exceptions  No.  2 ;"  (6)  because  there  was 
no  record  at  Paris  showing  that  Judge  Boar- 
man  was  ever  designated,  appointed  and 
authorized  to  hold  the  circuit  court  at  Paris, 
except  as  shown  in  the  bill  of  exceptions 
filed  November  22 ;  (7)  that  Judge  Boarman 
had  no  legal  authority  to  hold  court  at  Paris : 
(8)  that  the  only  judgment  ever  rendered 
against  defendants  was  entered  of  record  on 
Sunday,  November  8,  and  was  void  for  tliat 
reason;  (9)  that  no  judgment  in  legal  form 
has  ever  been  enterea  aa judging  defendants 
guilty  of  murder ;  (10)  that  the  alleged  judg- 
ment of  November  15  was  no  judgment ;  (11) 
that  Judge  Bryant  had  no  power  to  hold  any 

5art  of  the  April  Term,  1890,  at  Paris,  because 
udge  Boarman  held  the  first  part  of  that  term 
without  authority ;  (12)  that  the  court  erred 
in  admitting  certain  testimony,  as  shown  by 
bill  of  exceptions  No.  1. 

The  original  appointment  of  Judae  Boar- 
man to  hola  terms  of  the  District  and  Circuit 
(Courts  for  the  Eastern  District  of  Texas  waa 
made  by  the  circuit  Judge,  December  4,  1888, 
under  section  591  of  the  Revised  Statutes,^ 
on  account  of  the  disability  of  Judge  Sabin, 
upon  the  certificate  of  the  clerk  at  Clalveston, 
and  related  to  the  November  Term,  1888,  at 
Galveston,  and  the  coming  terms  at  Tyler, 
Jefferson  and  Gkilveston  in  the  year  1889, 
and  was  duly  filed  in  the  clerk's  office,  and 
entered  on  the  minutes  of  the  district  court 
at  Gkilveston. 
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The  Statute  of  March  1,  1889,  provided  for 
two  terms  of  the  circuit  court,  at  Paris,  in 
that  district,  and  Judge  Boarman  held  the 
October  Terra,  1889,  at  that  city,  apparently 
under  the  same  appointment,  no  certificate 
of  disability  having  been  made  by  the  clerk 
at  Paris,  and  no  new  appointment  having 
been  filed  or  recorded  there,  as,  indeed,  was 
the  fact  as  to  the  appointment  of  December 
4,  1888.  Under  section  596,  Revised  Stat- 
utes, ihe  circuit  judge,  whenever,  in  his 
judgment,  the  public  interest  so  required, 
could  designate  and  appoint,  in  the  manner 
and  with  the  powers  provided  in  section  591, 
the  district  judge  of  any  judicial  district 
within  his  circuit,  to  hold  the  district  or 
circuit  court  in  place  of,  or  in  aid  of,  any 
other  district  judge  within  the  same  circuit. 
This  section  contemplates  that  the  appoint- 
ment made  under  it  should  state  what  court 
the  appointee  was  to  hold,  and  that  it  was  in 
place  of  the  judge  of  the  district  court,  or  in 
aid  of  him ;  and  that  the  appointment  diould 
be  filed  and  entered  on  the  minutes,  as  pro- 
vided in  section  591. 

Under  section  602,  when  the  office  of  jadge 
of  any  district  court  is  vacant,  all  process, 
pleadings  and  proceedings  pending  before 
such  court  were  continued,  of  course,  until 
the  next  stated  term  after  the  appointment  and 
qualification  of  his  successor,  except  when 
Uiat  term  might  be  held  as  provided  in  sec- 
tion 603.  By  the  latter  section,  when  the 
position  of  district  judge  was  vacant  in  any 
district  court  in  the  State  containing  two 
or  more  districts,  the  judge  of  the  other,  or 
of  either  of  the  other  districts,  might  hold 
the  district  court  or  the  circuit  court  in  case 
of  the  sickness  or  absence  of  the  other  judges 
thereof,  in  the  district  where  the  vacancy 
occurred. 

It  was  the  opinion  of  Mr.  Attorney-General 
Black  that  the  power  to  designate  a  district 
judge  to  hold  court  in  case  of  disability 
under  section  591,  as  it  originally  existed  in 
the  Act  of  July  29,  1850  (9  Stat.  442) ,  did 
not  extend  to  the  case  of  a  vacancy.  9  Ops. 
Atty-Gen.  181.  That  opinion  was  given  on 
the  23d  of  January,  1858,  and  by  Act  of 
Congress  of  August  6,  1861  (12  Stat.  818), 
the  provision  was  made  now  embodied  in 
section  608,  Rev.  Stat. 

Tlie  State  of  Texas  contained  three  districts, 
and  Jvdge  Boarman  was  not  the  district  judge 
of  either.  A  vacancy  was  created  by  the  death 
of  Jvdge  Sabin,  March  80,  1889,  yet  Jt«fc« 
Boarman  held  the  April  Term,  1890,  until 
the  succession  of  Judge  Bryant.  We  are  of 
opinion  that  the  irregularities  alleged  did 
not  place  Judge  Boarman,  in  holding  the 
October  Term,  in  any  other  position  than  that 
of  a  judge  dejure,  and  that  as  to  the  April 
Term,  he  was  judge  de  facto,  if  not  de  jure, 
and  his  acts  as  such  are  not  open  to  collateral 
attack.  Nart&n  v.  Shelby  County,  118  U.  S. 
425  [80 :  178 ;]  Manning  v.  Weeks,  189  U.  S. 
604  [85 :  264] ;  Clark  v.  Com,  29  Pa.  129 ; 
Fowler  v.  Behee,  9  Mass.  281 ;  Com.  v.  Taber, 
128  Mass.  258;  8taU  v.  CarroU,  88  Conn. 
449 ;  Keith  v.  StaU,  49  Ark.  489 ;  People  v. 
Bang$,  24  111.  184. 

This  view  disposes  of  the  sixth,  seventh 
and  eleventh  errors  assigned,  and  requires 
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us  to  consider  whether  the  alleged  JndoMift 
rendered  by  Judge  Boamuui  on  the  ifik  of 
November  so  far  oonstitated  a  final  IswfU 
judgment  and  sentence  of  death  acaisit  thi 
defendants  that  the  writ  of  error  csnaot  bi 
maintained,  because  not  sued  oat  withii 
the  time  provided  by  law.  We  pieeeed, 
therefore,  to  examine  that  question.  By  ne- 
tion  6  of  the  Act  of  Congress  of  Febroanrl 
1889  (25  Stat.  656) ,  it  is  provided  that  in  di 
cases  of  conviction  of  crime,  the  ponidniMift 
for  which  provided  by  law  is  deaUi,  tried  bi* 
fore  any  court  of  the  United  States,  a  writ  of 
error  may  issue  for  the  revision  of  the  ifaiil 
judgment  of  such  court,  if  sued  oat  upon  a 
petition  filed  with  the  cleric  of  the  oouit  ii 
which  the  trial  shall  have  been  had,  "darisf 
the  same  term  or  within  sudi  time,  not  ei- 
ceeding  sixty  days  next  after  the  expiiata 
of  the  term  of  the  court  at  which  the  triti 
shall  have  been  had,  as  the  court  may  for 
cause  allow  by  order  entered  of  reosd." 
The  writ  of  error  in  this  case  was  sued  oit 
within  sixty  days  after  July  18,  1889,  tkt 
time  having  been  duly  allowed  br  flvte 
entered  of  record,  but  it  was  not  onukl 
during  the  October  Term  of  the  drnit 
court,  nor  within  sixty  days  after  the  expin- 
tion  of  that  term.  The  record  does  not  ihov 
when  that  was,  but  it  must  have  been  ivler 
to  the  third  Monday  of  April,  whsa  tti 
April  Term  commenced. 

At  common  law  no  judgment  for  corpon* 
punishment  could  be  pronoiineed  ataiaitt 
man  in  his  absence,  and  in  all  capital  Idodv 
it  was  essential  that  it  should  appetf  dC 
record  that  the  defendant  was  asked  befon 
sentence  if  he  had  anything  to  say  why  H 
should  not  be  pronounced.  Eex  t.  Binkt 
1  Ld.  Raym.  267 ;  2  Hale,  P.  0.  401 :  Oqb. 
Dig.  Indictment,  N ;  2  Hawk.  chap.  48,  (fl; 
Whart.  Cr.  PI.  and  Pr.  J$  549,  9M;  Jtatf 
V.  People,  45  N.  Y.  1 ;  thugheftg  t.  Opbl  • 
Pa.  286;  Oroker  t.  State,  47  Ala.  88;  Jmm 
V.  State,  45  Miss.  572;  StaU  T.  JmidM§^  % 
Kan.  612 ;  1  Bish.  Crim.  Proa  gfi  S^  UN; 
1  Chit.  Crim.  Law,  699. 

In  HamilUm  t.  Com,,  16  P^  189,  CMf 
JiMttbtf  Gibson  said :  **  We  find  no  estiy  M 
the  (>risoner  was  demanded  whether  he  hrf. 
anything  to  say  why  sentence  of  death  ihoili . 
not  be  pronounced  on  him,  the  ahssMS  tf 
which  was  ruled  in  Bex  t.  Qtaarw^  8 
680,  and  King  v.  Speke,  8  Balk.  «^  li  toi 
fatal.  In  fact,  there  is  nothing  on  the  '  '  ~ 
to  show  even  that  the  prisoner 
when  he  was  sentenced,  except  the  way 
tary  memorandum  tluit  'he  was  unauil 
court  during  every  stage  of  the  trial,  fnm\ 
time  of  his  arraignment  up  to  the  tbas 
the  sentence  was  passed  by  the  A 
Lewis,  president  judge  of  the  oonit,  on 
Indeed,  the  whole  trial,  from  its 
ment  to  its  termination,  was  acoordinf 
law. '  A  record  is  constituted  of  propv  i 
legitimate  elements  set  down  in  their  oi^ 
for  it  is  certainly  not  law  that  all  the  M 
a  clerk  or  prothonotary  writes  down  n 
docket,  ip9o  facto  becomes  the  Tery  Toks 
undeniable  truth.  The  Judges  of  a  eonrt 
error  must  determine  for  themaelTSS,  % 
consequently  on  facts,  instead  of  sweipl 
assertions.    The  premises  to  foond  a  senli 
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of  death  are  set  forth   In  1  Ch.»  Crim.  L., 
7190,  and  the  foim  of  the  entire  record  is 

t^iren  in  4  Bl.,  Com.,  app.  1,  in  which  there 
8  a  demand  of  the  prisoner,  '  if  he  hath  or 
knoweth  anything  to  say  wherefore  the  said 
iustioes  ought  not,  on  the  premises  and  ver- 
<iict,  to  proceed  to  judgment  and  execution 
against  him,  *  together  with  his  answer,  that 
he  'nothing  further  saith,  unless  as  he  before 
bad  said. '  .  .  .  The  forms  of  records  are 
deeply  seated  in  the  foundations  of  the  law ; 
and  as  they  conduce  to  safety  and  certainty, 
they  surely  ought  not  to  be  disregarded  when 
the'  life  of  a  human  being  is  in  Question. 
Our  practice  of  rotation  has  excludea  ezperi- 
<cnce  from  Uie  county  offices,  and  it  would, 
perhaps,  be  profitable  were  the  presiding 
Judge  to  superintend  the  entries.  It  woula 
at  least  prevent  our  iudicial  records  from 
becoming  entirely  barbarous. " 

The  reasons  for  the  rule  of  the  common 
law.  that  the  defendant  should  be  personally 
present  before  the  court  at  the  time  of  pro- 
nouncing the  sentence,  are  compendiously 
^iven  by  Mr,  Justice  8cholfield,  in  FiMen  ▼. 
JVo^,  128  ni.  595,  to  be  that  the  defendant 
might  be  identified  by  the  court  as  the  real 
party  adjudged  guilty ;  that  he  might  have 
a  chance  to  plead  a  pardon,  or  move  in  ar- 
rest of  judgment;  that  he  might  have  an 
opportunity  to  say  why  judgment  should  not 
be  fi^iven  against  him ;  and  that  the  example 
of  being  brought  ud  for  the  animadversion 
of  the  court  and  the  open  denunciation  of 
punishment  might  tend  to  deter  others  from 
the  commission  of  similar  offenses.  The 
«ame  learned  court  held,  however,  in  Gan- 
non V.  PtopU,  127  111.  507.  that  while  it  was 
the  better  practice  to  call  up  the  defendant  to 
flay  why  he  should  not  be  sentenced,  yet  the 
omission  to  do  so  was  no  ground  for  reversal 
in  any  case.  But  the  great  weight  of  author- 
ity is  the  other  way. 

On  Sunday,  the  third  of  November,  the 
record  shows  the  return  of  the  verdict  find- 
ing *'the  defendants,  J.  C.  Ball  and  R.  E. 
Boutwell,  guilty  as  diarged  in  this  indict- 
ment, and  we  find  M.  Filmore  Ball  not 
^ilty,"  which  is  followed  by  these  words: 
^It  is  therefore  considered  by  the  court  that 
the  defendants,  J.  C.  Ball  and  R.  E.  Bout- 
well,  are  guilty  as  charged  in  the  indictment 
herein  and  as  found  by  the  jury,  and  it  is 
ordered  that  they  be  remanded  to  the  custody 
of  the  marshal  and  be  by  him  committed  to 
the  county  jail  of  Lamar  County  to  await  the 
iudgment  and  sentence  of  the  court.  It  is 
further  ordered  that  the  defendant  M.  F.  Ball 
be  discharged  and  go  hence  without  day." 
If  this  could  be  regaled  as  the  judgment  of 
the  court,  it  was  void  because  entered  on 
tiunday.  MaekaUey*9  Oaae,  9  Coke,  65; 
Swann  t.  Broome,  8  Burr.  1595;  Baiter  v. 
P&>pU,  8  111.  868 ;  Chapman  v.  8t(Ue,  6  Blackf. 
111.  But  it  is  clear  that  it  cannot  be  treated 
as  a  judgment,  and  is  in  effect  nothing  more 
than  a  remand  for  sentence. 

On  November  15  this  order  was  filed: 
^  By  reason  of  the  law  and  the  evidence  and 
the  verdict  of  the  iury  in  this  case,  it  is  or- 
dered and  adjudgea  that  the  defendants,  Robt 
£.  Boutwell  and  John  0.  Ball,  be  executed  by 
being  hung,  until  each  and  either  are  dead, 

ilO  U.  8. 


according  to  the  forms,  delays  and  processes 
provided  in  the  laws  of  the  United  States. 
This  done  and  signed  in  open  court  Nov.  16, 

1889.  Aleck  Boarman,  Judge." 

It  will  be  peiceived  that  neither  in  the 
verdict,  nor  the  order  of  November  8,  nor 
that  of  November  15,  is  it  stated  of  what 
offense  the  defendants  were  found  guilty, 
nor  does  it  appear,  nor  in  our  opinion  is  it 
fairly  deducible  from  the  record,  thnt  the  de- 
fendants were  present  when  the  latter  order 
was  entered,  and  it  is  not  pretended  that  they 
were  asked,  or  either  of  them,  what  they 
had  to  say  whv  sentence  of  death  should  not 
be  pronouncea  upon  them.  It  is  true  that 
the  record  of  November  15  has  this  entry : 
*'This  day  the  defendants  in  open  court  ex- 
cepted to  the  sentence  of  the  court  this  day 
pronounced  upon  them;"  but  that  admits 
fairly  of  the  construction  that  the  exception 
was  entered  by  their  attorneys,  as  does  tlie 
motion  in  arrest,  which,  though  it  states  that 
the  defendants  came  in  their  own  proper  per- 
son and  by  attorney,  is  signed  only  by  the 
attorneys,  the  recoid  being  somewhat  ob- 
scure as  to  the  point  of  time  during  the  day 
when  this  was  done. 

We  do  not  think  that  the  fact  of  the  pres- 
ence of  the  prisoners  can  by  fair  intendment 
be  collected  from  the  recora,  no  mention  be- 
ing made  to  that  effect  in  the  order,  it  not 
appearing  therefrom  that  the  sentem^  was 
read  or  orally  delivered  to  them,  and  the 
usual  question  not  having  been  propounded. 
On  the  18th  of  July,  1890,  Judge  Bryant 
entered  separate,  orders,  which  recited  that 
on  the  15tn  day  of  November,  1889,  the  sen- 
tence of  death  had  been  pronounced  upon 
each  defendant  for  the  crime  of  murder,  in 
compliance  with  the  law  and  the  verdict  of 
the  jury  rendered  November  8,  1889,  and  it 
was  **  therefore  ordered,  adiudged  and  de- 
creed" that  each  defendant  should  be  hanged 
on  the  day  specified  therein,  and  that  the 
clerk  should  issue  a  death  warrant  in  accord- 
ance with  the  sentence  and  deliver  the  same 
to  the  marshal  to  execute. 

Although  the  matters  referred  to  amount 
chiefiy,  if  not  wholly,  to  error  merely,  yet, 
in  view  of  the  character  of  the  objections, 
we  must  hold  that  the  judgment  against 
these  defendants  did  not  become  final  until 
the  entry  of  the  orders  by  Judge  Bryant,  and 
that  as  the  writ  of  error  was  prosecuted 
within  the  sixty  days  given  by  him  for  the 
purpose,  it  ought  not  to  be  dismissed ;  and, 
retaining  juriSiiction,  we  hold  that  the 
orders  or  fTovember  15,  1889,  and  July  18, 

1890,  must  be  reversed  for  the  errors  indi- 
cated. 

It  may  be  that  this  leaves  it  open  to  us  to 
remand  the  cause  with  an  order  to  the  circuit 
court  to  proceed  and  give  judgment  on  the 
verdict,  but  we  do  not  care  to  discuss  this, 
as  we  are  clear  that  the  indictment  is  fatally 
defective,  and  that  a  capital  conviction,  even 
if  otherwise  regular,  could  not  be  sustained 
thereon. 

The  indictment  charges  an  assault  by  the 
defendant  upon  one  William  T.  Box  with  a 
loaded  ffun,  and  the  infiiction  of  mortal 
wounds  by  the  discharge  of  its  contents,  *'of 
which  mortal  wounds  the  said  William  T. 
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Box  did  languish,  and  languishing  died.* 
This  fails  to  aver  either  the  time  or  place  of 
the  death.    By  the  common  law,  both  time 
and  place  were  req^uired  to  be  alleged.    It 
was  necessary  that  it  should  appear  that  the 
death  transpired  within  a  year  and  a  day 
after  the  stroke,  and  the  place  of  death  equally 
with  that  of  the  stroke  had  to  be  stated,  to 
show  iurisdiction  in  the  court.    The  controll- 
ing element  which    distinguished  the  guilt 
of  the  assailant  from  a  common  assault  was 
the  death  within  a  year  and  a  day,  and  also 
within  the  same  iurisdiction.    Bac.  Abr.  /n- 
dictment,  G,  4 ;  ihm.  y.  Madoon,  101  Mass.  1 ; 
Chapman  v.  People,  89  Mich.  360;  Riggs  ▼. 
^ate,  26  Miss.  51 ;  PeopU  v.   WoUom,  9  Cal. 
80 ;  1  Bish.  Crim.  Proc.  (3d  ed.)  S§  407,  408 ; 
2  Id.  §  584 ;  Whart.  Hom.  (2d  ed. )  §§  845,  846. 
In    United  States  ▼.    Guiteau,   1  Mackey, 
498,   the  Supreme  Court  of  the  District  of 
Columbia  was  held  to  have  jurisdiction  to 
try,   convict  and  sentence  the  murderer  of 
President  Garfield,   within  the  District  of 
Columbia,  although  the  death  happened  in 
New  Jersey,  the  felonious  blow  having  been 
struck  in  the  District.     The  opinion  of  Mr, 
Juetiee  Cox,  upon  the  trial,  and  those  of  Mr, 
Juetiee  James' and  Mr.  Justice  Hagner,  speak- 
ing for  the  court  in  general  term,  learnedly 
discuss  the  question.     An  application  having 
been  made  to  Mr.  Justiee  Bradley  of  this 
court  for^a  writ  of  habeas  corpus,  in  jjiving 
his  reasons  for  denying  it,  he  said :    **  It  is  con- 
tended that  the  murder  was  committed  only 
partly  within  the  District  of  Columbia  and 
partly  within  the  State  of  New  lersey,  and, 
thereiore,  cannot  be  said  to  have  been  com- 
mitted within  the  District  of  Columbia.    By 
the  strict  technicality  of .  the  common  law 
this  position  would  probably  be  correct,  al- 
though Lord  Chief  Justice  Hale,  one  of  the 
greatest  criminal  lawyers  and  judges  that 
ever  lived,    uses  the  following  language: 
'At  common  law, '  says  he,  *if  a  man  h£i  been 
stricken  in  one  county  and  died  in  another, 
it  was  doubtful  whether  he  were  indictable 
or  triable  in  either,  but  the  more  common 
opinion  was  that  he  mi^ht  be  indicted  where 
the  stroke  was  given,  tor  the  death  was  but 
a  consequence,  and  might  be  found,  though 
in  another  county,  and  if  the  party  died  m 
another  county,  the  body  was  removed  into 
the  county  where  the  stroke  was  given,  for 
the  coroner  to  take  an  inquest  miver  tisum  eor- 
ports. '    This  case  shows  that  in  Lord  Chief 
Justice  Hale's  opinion  the  principal  crime 
was  committed  where  the  stroke  was  given, 
and  that  when  the  production  of  the  dead 
body  gave  the  jury  ocular  demonstration  of 
the  corpus  delicti,  the  difficulty  of  jurisdic- 
tion was  overcome.     But  to  remove  the  doubt 
as  to  the  power  of  Jurors  to  try  such  a  case, 
it  was  enacted  by  the  Statute  2  and  8  Edward 
VI.,  chap.  24,  that  the  murderer  might  be 
tried  in  the  county  where  the  death  occurred ; 
and  to  remedy  the  difficulty  where  the  stroke, 
or  the  death,  happened  out  of  England,  it 
was  enacted  by  a  subsequent  Statute  (2  Georeo 
II.  chap.  21)  that  the  trial  might  be  in  the 
county  where  the  stroke  was  given  if  the 
party  died  out  of  the  realm ;  or  where  the 
deatn  occurred,  if  the  stroke  was  ffiven  oat 
of  the  realm ;  this,  in  effect,   mi&ing  the 


murder  a  crime  in  the  county  in  wUckelte> 
the  stroke  was  giyen  or  the  deaUi  eocnnL 
These  Statutes,  as  the  sapreme  coot  hoUi^ 
and  as  their  reasonins"  satisfMiarlly  dHiviy 
were  in  force  in  Maryland  in  1801,  iHmi  Ik* 
supreme  court  was  organiied,  and  bj  Un  0^ 
guiic  Act  of  Con^^fresB  became  lawi  of  lh» 
District  of  Columbia.  U,  therefoie,  to 
District  had  continued  a  part  of  the  Stale  il 
Maryland,  with  those  laws  in  foioe.  and  If  lh» 
muraer  in  question  had  taken  place  ezactiy » 
it  did,  it  would  have  been  considered  a  nnrar 
committed  within  the  State  of  l^ryland,  laA 
within  the  oounty  out  of  which  toe  DMdL 
was  carved,  and  would  haye  been  indictaUr 
and  triable  in  such  county.  When,  therefon, 
Congress,  in  1801,  conferred  upon  the  courta 
of  the  District  jurisdiction  to  trr  all  criM» 
and  offenses  committed  within  the  Diitricl, 
it  gave  jurisdiction  to  try  the  murder  of 
which  the  prisoner  has  been  found  guiltr,  tk» 
present  law  being  a  mere  oodificatloo  of  thift 
enactment.  For  the  same  reason  the  GriMS 
Act  of  1790,  when  it  came  to  operate  vpoi 
the  District,  became  applicable  to  snei  a 
murder. " 

This  subject  received  elaborate  considi- 
tion  in  Com.  y.  Madoon^  tupng^  where  all  tk» 
common-law  authorities  are  cited,  sad  tk» 
conclusion  reached  that  the  inquirr  is  pnp- 
erly  determined  by  the  existence  of  statiloiT 

S revisions.  See  also  Rs  Pattmr,  186  U.  i 
57,  265  [84:  614,  517],  and  cases  dted. 
In  United  8taie$  y.  McOiU,  4  U.  &  4  DdL 
426  ri :  8941,  S.  0.  1  Wash.  0.  C.  461,  Mf. 
Justice  WashingtoiMipd  Judge  Peten  lad  b» 
difficulty  in  holdinj;  that,  to  coostitiito  tk» 
crime  of  murder  on  the  high  seas,  tiie  ■a^ 
tal  stroke  must  be  given  and  the  death  kip* 
pen  there.  Congress  not  then  hayinff  pravldei 
for  such  a  case.  And  see  Uniim  Baks  ?. 
Atmstrong,  2  Curt.  446 ;  VmUtd  Staim  v. 
Davis,  2  Sumn.  485. 

By  the  Constitution,  the  aocosed  in  all  cri» 
inal  prosecutions  has  the  risht  to  be  tried  If 
an  impartial  lury  of  the  State  Mul  diitrid 
wherein  the  crime  shall  haye  been  committai 
but  when  not  committed  within  any  Stalii 
the  trial  shall  be  at  such  place  or  plaoei  le 
Congress  may  by  law  haye  directeo.  Ait 
m.  sec.  2;  Amend.  Art  YI. 

By  section  5889  of  the  Revised  Statotn,  il 
is  provided  that  "eyerr  person  who  oonadis 
murder  .  .  .  within  any  fort,  smoil, 
dock-yard,  magaxine,  or  in  any  oUier  plsor 
or  district  of  country  under  the  esdiriit 
jurisdiction  of  the  United  States  .  .  • 
shall  suffer  death.* 

Sec.    781   provides:   "When  any  «■■» 
against  the  United  States  is  bMon  tai  o* 
judicial  district  and  completed  In  imA^  ) 
it  shall  be  deemed  to  hsye  been  oonmitMij 
in  either,  and  may  be  dealt  with,  laqnimij 
of,  tried,  determined  and  punished  in  eHhirl 
district,  in  the  same  manner  as  if  It  had  baA  ^ 
actually  and  wholly  committed  theraiB.*  ■ 
this  section  is  applicable  to  the  erlae  « < 
murder  it  certainly  could  not  i^plj  If  tt#' 
stroke  were  ffiven  in  one  distnei  wmk  tM 
death  ensued  in  some  other  oonntrf  iSkm  ^m^ 
United  States. 

The  accused  is  entitied  to  be  latemilfe 
the  nature  and  cause  d  theaocomttotti 
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him,  and  Jurisdfction  should  not  be  exercised 
when  there  is  doubt  as  to  the  authority  to 
exercise  it  All  the  essential  ingredients  of 
the  offense  charged  must  be  stated  in  the  in- 
dictment, embracing  with  reasonable  cer- 
tainty the  particulars  of  time  and  place,  that 
the  accused  may  be  enabled  to  prepare  his 
defense  and  avail  himself  of  his  acquittal  or 
conviction  against  any  further  prosecution 
for  the  same  cause.  Hence,  even  thouffh 
these  defendants  might  have  been  properly 
tried  in  the  Eastern  District  of  Texas,  if  the 
fatal  stroke  were  inflicted  there,  though  the 
death  occurred  elsewhere,  yet,  nevertheless, 
the  averment  of  the  place  of  death  would 
still  remain  essential. 

And  while  it  may  be  conceded  that  as  this 
indictment  was  found  on  the  17th  of  Octo- 
ber, 1889,  and  the  day  of  the  assault  is  fixed 
as  on  the  26th  of  June  of  that  year,  and  it  is 
asserted  that  Box  died,  the  failure  to  aver  the 
time  of  death  is  not  fatal,  we  hold  that  the 
omission  to  state  the  place  is  so.  By  section 
1085,  Rev.  Stat.,  a  party  may  be  foxmd  guilty 
of  any  offense  the  commission  of  which  is 
necessarily  included  in  that  with  which  he 
is  chargea  in  the  indictment,  or  may  be  found 
guilty  of  an  attempt  to  commit  the  offense 
so  charged.  The  verdict  found  the  defend- 
ants guilty  as  charged,  and  the  order  of  No- 
vember 15  used  no  other  language.  Defend- 
ants were  well  charged  with  assault,  but  not 
with  murder,  and  the  verdict  must  be  held 
to  have  related  only  to  that  which  was  well 
charged,  upon  which  no  such  judgment  as 
that  before  us  can  be  sustained. 

ThejudffmenU  are  rweraed  and  the  eauee  re- 
mandA  trith  a  direction  to  quash  the  indict- 
merit,  and  for  euch  further  proeeedinge  in  rela- 
tion to  the  dtfendants  a$  tojuetiee  may  appertain, 

Mr,  JuiUee  Gra^  and  Mr,  Justice  Brewer 
did  not  hear  the  argument  and  took  no  part 
in  the  decision  of  this 
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(See  a  a  Beporter*!  ed.  180-184J 
Invalid  patent. 

Tlie  patent  No.  160,880,  granted  November  17, 1874, 
to  Bobert  Oloett  for  an  Improvement  In  shirts,  Is 
Invalid  for  want  of  patentable  novelty. 

[No.  174.] 

BabmiUed  AprUil,  1891.  Decided  May  11. 189L 

APPBAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  YoriE  dismissing  a  suit  in  equity 
for  the  infringement  of  letters-patent.    Jj- 


Statement  br  Mr.  Justice  Brown: 

This  was  a  bill  in  equity  to  recover  for  the 
infringement  of  letters-patent  No.  156,880, 
ffranted  November  17,  1v74,  to  Robert  Ciuetl 
lor  an  improvement  in  shirts.  In  his  specifi- 
cation the  patentee  stated  the  object  of  his  in- 
vention to  be  "first  to  avoid  the  folding  in  of 
the  edges  of  the  bosom,  and  the  raw  edges  and 
loose  wreads  thereof,  which  disfigure  the  bosom 
when  so  folded  in;  second,  to  stay  the  bosom, 
rendering  it  firmer  in  itself,  and  less  likely  to 
rumple  or  break;  third,  to  avoid  wrinkling  of 
the  bosom  by  the  unevenoess  or  fulling  up  of 
any  one  of  the  layers  composing  the  b(»om  in 
any  part  thereof,  each  and  all  of  these  threo 
features  having  reference  to  the  preparatory 
stages  of  manufacture,  but  to  be  completed  Uk 
the  bosom  as  attached  to  the  shirt." 

"Its  construction  consists  in  preparing  and 
fixing  the  two  or  more  layers  in  place  smoothly 
in  r^ation  to  each  other,  and  then  binding  the 
edge  with  a  folded  strip  of  cloth  like  the  bosom 
ftont,  cut  bias  (or  diagonally)  or  straight  from 
the  piece,  so  as  to  turn  the  curves  of  tne  bosom 
without  tendency  to  gather  on  one  side,  and  so 
as  to  suit  round,  square  or  any  other  shaped 
bosom,  this  binding  extending  entirely  around 
the  bosom  (except  at  the  neck  and  yoke)  and 
holding  the  paris  firmly  in  place  oy  a  line 
of  stitches  before  the  bosom  is  inserted  in  or 
placed  on  or  attached  to  the  body  of  the  shirt, 
and  finally  attaching  the  bosom  so  prepared  to 
ibe  shirt  body,  in  the  manner  nereinafter 
shown.  The  mvention  consists  in  the  shirt 
bosom  or  shht  and  bosom,  so  constructed,  and 
not  in  the  bosom  alone." 

His  claims  were  as  follows: 

"1.  In  combination  with  a  shirt  body,  a  shirt 
bosom  bound  on  the  outer  edge  with  a  folded 
and  stitched  binding,  and  attached  to  the  shirt 
body  by  a  separate  uning  of  stitching  through 
such  binding. 

"2.  The  shirt  bosom  8,  composed  of  two  or 
more  thicknesses  of  clotb,  B  L,  bound  on  the 
outer  edge  with  the  binding  B*.  and  secured 
to  the  shirt  front  F  by  the  line  of  stitching  O.'* 

Upon  the  hearing  in  the  circuit  court  the  in- 
vention was  held  to  be  invalid  for  want  of  pat- 
entable novelty,  and  the  bill  was  dismissed.  24 
Blatchf.  412,  and  80  Fed.  Rep.  i»l.  Plaintiff 
thereupon  appealed  to  this  court 

Messre.  S.  A.  Danean  and  J.  A.  Sktlton 

for  appellants. 
Mr.  David  Tim  for  appellees. 

Mr,  Justice  Brown  delivered  the  opinion  of 
the  court: 

A  large  amount  of  testimony  was  taken  in 
this  case  in  the  circuit  court,  but  all  that  we 
find  it  necessary  to  consider  lies  within  a  very 
narrow  compass.  Stripped  of  its  verbiage^ 
this  patent  consists  simply  of  a  shirt  bosom 
bound  at  its  edges  and  mtched  through  ita 


Nonk— Jtorvkot  patents  are  grcmted;  i^Hen  de- 
etaredvoUL   Sea  note  to  Bvans  v.  Baton,  ^  488. 

As  to  patontabUUif  ef  inosnUons^  see  notes  to 
nompeon  v.  BoiSMUer«a8:  98;  Oomlng  v.  Borden, 


As  to  ObandsnmesU  ef  InvsntUm,  see  note  to  Pen- 
nook  V.  DfaUogiM,  T:  887. 
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ortfelei  or  produett,  and  processes;  ¥ihen  latter  pot* 
onted,— see  note  to  Oomlnff  v.  Burden,  14:  668. 

^tolfioliMHRa  procMfondprodiiotinMiiie  patont; 
separate  patents  therefor r-eea  note  to  Bvsns  v. 
Baton,  4:  488. 

What  reimss  may  eoeer.  See  note  to  0*Beilly  t* 
Moc8a.l4x80L 
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binding  to  tbe  bod  j  of  the  gbirt.  The  ciutoin  hu  sought  to  obtain  (he  nonopolT  tt  a  hm 
of  binding  Ibe  cut  edges  of  clotb,  either  for  manufacture  by  a  trifling  derlanoo  tkmtA 
-ornament  or  lo  prevent  raTellDg,  b  almoat  as  oai;  and  accepted  methMa. 
-old  aa  tbc  art  of  maUng  gannenta.  Indeed.  In  Ihe  view  we  have  taken  of  thia  pgteMn 
the  plainiiffa  Id  this  case  frankly  admit  that  "it  do  not  And  it  neceasarj  to  consider  or  dl^H 
waa  a  matter  of  common  experience  to  apply  the  Toluminous  testim<xif  upon  the  nbjHtrf 
narrow  bindings  in  various  ways,  in  fact  to  anticipation. 

^pply  'folded  bmdings,'  (hat  is.  bindings  with       TAe  if iffflii  imiiif^ifiiiii  ii  \\/kmit. 

their  edges  turned  in  under  the  body  of  the  „  ,.,.  ^  ^  ^  _^  _.  .  -.  -.'i 
binding.lotbeedgesofvarlouBparlsofdiffer-  .,^''- "'*-,  Oeo.  S.  OuM  et  ^.  y.  Mm  1^  i 
<nt  parts  of  weanng  apparel,  to  conceal  the  *<^ny  rf  oi.  Aa  thia  case  abo  tnraa  apn  Oi  t 
raw  edges  from  aight  and  protect  them  from  ™l"l>ty  of  the  wme  patent  ttt  dKrm^Hi  =1 
beior  frayed  out.     Moreover,  as  In  the  case  of  i'^'"*  *»*«*  *•  "fflrmtd.  ; 

tbc  Marr  shirt,  the  free edgeaof 'flies'  designed 
to  be  buttoned  on  to  the  abirt  front  bad  bad 
tbeir  ed^eB  finished  up  (potentially  at  least,  as 
■ngcesied  In  the  Uarr  intent)  by  aome  sort  of 

binding.     Dickies,  also,  had  been  made  whose  ' ' — 

.    edges  had  been  provided  with  a  folded  binding. 

Firemen's  aliirts,  also,  had  been  made  of  flaanel,  JEBOMB    F.    HAmiIHa,  F^.  te  Bk, 

on  Ibe  bosom  partof  which  an  extra  tbickneaa,  e. 

cut  out  Bhield -shaped,  had  been  secured  by  sew-  HENRT  AHT. 

ins  through  its  edges." 

Their  expert  Benjamin  admiU  that  detached  (Bee  aaBeportoc^ed.  HT-UU 

bosoms  or  dickies  bad  been  bound  with  a  atrip 

-cf  material   folded  on   their  outer  edge  and     fT'iiiTTF  rr    iifn        iiifftfi r  ■iijiffmtfn  11 

stiichcd  to  the  bosom  by  a  line  of  atitchiog      tuffleisnt—nimiaing  to  Jyrii£tllt»  if  Ml 

passing  through  the  inner  edge  of  the  outer      couri—timt  <(f  rtmotaL 

told  of  the  binding,  the  bosom   and  the  outer 

'Vdge  of   the  binding.     Indeed,   the    patentee   1.   A  mere  eondttlonal  apidtoMioa  for  i*bm 

himself,  who  wesanoraase  witness,  admitted      aoaasefnims  state  oonrtto  a  tedHil  aai 

that  bis  firm  as  early  na  186S  or  1870  manufac-      notsufflolent;  nioli  uanapidleaUcnlolkai 

lured  and  sold  shield  shaped  detachable  boaoma      "O""  forremovt'  ' ••-  —  -■ — "■ 

or  dickies,  the  raw  edges  of  which  had  been      "^""""JS?? 

bound  by  folded  and  stitched  binding.     It  has      »»»'6tnentflte<|t 

■nlso  been  the  custom,  time  out  of  mind,  to  at-   '■J*  P^y™*  ,    ..^ 

l«ch  the  bosom  lo  the  body  of  the  shirt  by  »      ^l^l^^f,^!^^.Z^^L:^-^^^ 

row  of  stitching  snd  in  Ihi^onnection  pl^o^      S'^^nS  STaJi^^S^"  "  *^ 

tiffa  admit  thai  it  was  not  new  in  thespnngof      tbe deoWon of  tlu oourL 

1874Uheeslablished  dale  of  this  invention)  to   ,_   a  oauas  cannot  be  removed  from.  «>•- 

make  dress  shirts  by  securing  a  linen  bosom  to      «,,  toderatoouptaner  tl»etannet-M«fc««* 

Ihe  body  of  the  shirt  by  a  row  nf  stitches  pass-      bo  &rrt  trtod. 

inp  through  the  edge  of  Ifae  bosom.  rw     ,^,_  . 

What  tlien  was  there  left  for  Cluett  to  in-    ^™_,  .<_-q  ,,    \^^Lt^M-„ 
TentT    Nothing,appBrently,butsseparateline   ■^'V««9  Apm  14,  ia91.     ntHtMM^U,. 

of  atitchcs  through  the  binding  attachinc  the    ^w  TnTJon  .»  .i..   a i_  n_-  ^  «. 

bosom  to  tbeahirl.    But  whether  a  separate   T  a.  .      »  «"*  ^  ^?^  5^  "LS 

line  of  sUtchea  ahall  be  used  for  this  puW^    ^  ^",  *!  M»"»^''»«»Vto  ""^^ll^lS 

or  whether  such  atitcbes  ahall  pass  through  the   ™™i  tL«^ti^^nrt^^^f^J^^!Z^ 

binding  or  inside  of  it,  U  obviously  a  queslton    J*"**  '."^SJ'f  *"'"!*.^  ""i?  ^^^^  ^^2. 

of  mer?  convenience,  involving  nothing  which   ""«  ""'tfj  S^"'"?-  •«»  *"  U»  i«oW5  «»  •• 

under  a  most  liben.1  «nstruclftn  coul/be  held  ««"ount  of  promiawrr  note..  _4*f»A 

to  be  an  eiercise  of  the  inventive  faculiy.    If      ]?«  '«»  *«=  ^^  *"  "T  ""^^u.^  * 

bosoms  bad  always  been  worn  before  aa  a  >ep-       ■*[-  '««»»•  ^-  "»»I»b,  pUallflh  », 

araie  garment,  it  ia  possible  that  cutting  away   ""X"*  K"^"  —    w.„«  *,  A.hHl^  k 

Ibe  front  of  the  shirt  and  inserting  the  bosom       "i-    **  *^'  T"  "**•*  "*  ""■"■  ■ 

might  have  involved  some  alight  invention,    ■'™'- 

though  it  is  very  doublTul  if  it  would  sustain 

a  patent;  hut  as  bosoms  hod  long  been  hound   ^^ 

by  a  folded  binding,  and,  with  orwithoulsach   q^, 

binding,  had  been  attached  to  shirts  by  stitdi- 

Ing,  itw.Kild  seem  to  approximate  moredosely 

to  invention  to  make  such  attachment  by  a  row 

of  stitching  which  did  not,  than  by  stitches 

which   did,  pass  through   such   binding.     In   local  p^^uHea,  see  iwCm  to  OataM 

viewnf  the  simplicity  of  this  device  we  find  it   BM;  JeHeMon  v.  Driver. •«.  ^^ 

impossible  to  escape  the  convict  ion  that  plain-      ^'HT^^'?"!!??.^!!]^****'!*"^*' 

.iffs  are  laboring  under  a  strong  bias  of  self-  J!?^^  Si^J^STl^rSS  f^ J£?S 

interest  in  asseriioR  thatihia  Improvement  was  l^^if^^SSlJriSL  >*»»^ 

*lhereBiiUotcarefi.l  and  prolonged  studyand      Ji,torteOrtiiI«^Z«wl^< 

eipcnmenl.  '     We  think  this  case  most  he  add-   gee  noU  to  avll  Klffbta  ~ 

rd  to  Ihe  already  long  list  of  those  reported  In      AitoramoMlq^(uMoM.,v 

the  decisions  of  this  court  wherein  the  patentee   McsU,-«esfi>itstoIl«vlB  T.I 
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Mr,  JuiUee  T^*»ft*'  delivered  the  opinion 
of  the  court: 

This  was  an  action  on  contract,  brought  in 
the  Superior  Court  of  the  Commonwealth  of 
Massachusetts  for  the  County  of  Suffolk,  by 
Henry  Amy,  a  citiasen  of  New  York,  against 
Jerome  F.  Manning,  a  citizen  of  Massachu- 
setts, principal  defendant,  and  certain  other 
named  defendants  who  were  supposed  to  have 
property  belonging  to  Manning  in  their  pos- 
session, to  recover  the  amounts  of  four  certain 
promissorv  notes,  aggregating  928,475,  ex- 
clusive of  interest. 

The  action  was  commenced  September  6, 
1884,  by  a  writ  returnable  on  the  first  Tues- 
day in  October,  1884.  It  appearing  on  the 
return  day  that  the  writ  had  been  served  on 
only  a  few  of  the  garnishees,  and  not  on  the 
principal  defendant,  the  court  made  an  order 
directing  that  personal  service  be  made  upon 
him'  at  least  fourteen  days  prior  to  the  fourth 
Tuesday  in  October  of  that  vear.  Personal 
service  was  effected  on  the  defendant  Octo- 
ber 9, 1884,  at  Boston,  by  a  deputy  sheriff, 
«nd  return  thereof  was  made  on  the  follow- 
ing day.  On  the  14th  of  that  month,  Charles 
Cowley  entered  his  appearance  specially  for 
the  defendant  Manning,  and  on  the  22d  of 
the  same  month  filed  a  motion  to  dismiss  the 
sction.  On  the  6th  of  November,  following, 
Wilbur  H.  Powers  entered  a  special  appear- 
ance for  Manninf^,  and  filed  a  motipn  to  dis- 
miss and  a  plea  in  abatement,  both  of  which 
were  based  upon  the  ground  that  the  writ 
had  not  been  personally  served  on  him.  On 
the  22d  of  December,  1884,  the  aforesaid 
motion  and  plea  not  having  been  passed  upon, 
the  court  ordered  the  defendant  Manning  to 
file  an  answer  on  or  before  December  23  of 
that  year.    This  he  did. 

On  the  29th  of  December,  1884,  the  last  day 
of  the  October  Term  of  the  court.  Manning 
filed  what  purported  to  be  a  petition  and 
bond  for  the  removal  of  the  cause  to  the 
United  Sta^  Circuit  Court  for  the  District 
of  Massachusetts,  and  he  also,  simultaneously 
and  in  connection  therewith,  filed  the  fol- 
lowing motion  : 

"Defendant's  Motion  Touching  the  Re- 
moval of  this  Action. 

**  And  now  comes  the  defendant  specially 
«nd  8ugfl^3sts  to  the  court  that  he  has  hereto- 
fore filed  a  motion  to  dismiss  this  action  for 
causes  therein  set  forth  and  also  a  plea  in 
abatement  for  causes  therein  set  fortn,  but 
neither  said  motion  nor  said  plea  has  yet  been 
heard  or  determined  by  this  court,  and  the 
court  is  about  to  adjourn  without  day. 

*'He  also  suggests  that  he  has  herewith 
filed  a  petition  for  the  removal  of  this  cause 
to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts,  together 
-with  a  suitable  bond  therefor,  but  that  he 
has  filed  the  same  without  prejudice  to  said 
motion  or  said  plea. 

**  Wherefore,  in  case  said  motion  should 
not  be  allow^  and  in  case  said  plea  should 
DOt  be  sustained,  he  prays  the  court  to  order 
the  removal  of  this  action,  as  prayed  for  in 
•aid  petition. 

"Jerome  F.  Manning, 
"By  his  att'y,  Wilbur  H.  Powers." 
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Thereupon  the  case  was  continued  niri  to 
the  January  Term,  1885,  "  the  defendant  re- 
serving his  right  to  remove  to  the  circuit 
court  of  the  United  States."  At  a  hearing 
on  the  8d  of  March,  1885,  the  aforesaid  mo- 
tion to  dismiss  and  the  plea  in  abatement 
were  ovei  ruled,  and  the  defendant  appealed 
on  March  10,  1885.  What  became  of  this 
appeal  docs  not  appear,  but  it  does  not  seem 
to  have  been  perfected,  as  no  proceedings  on 
it  appear  in  the  record. 

Nearly  a  year  afterwards,  to  wit,  on  the 
2d  of  February,  1886,  the  cause  being  still 
on  the  trial  docket  of  the  superior  court,  at 
its  Januarv  Term,  1886,  Wilbur  H.  Powers 
withdrew  liis  appearance  as  attorney  for  de- 
fendant Manning ;  and  on  the  8th  of  the  same 
month  Charles  Cowley  appeared  gcnernlly 
for  him.  When  the  case  was  reached  for 
trial  at  the  January  Term,  1886,  of  the  court, 
the  defendant's  counsel  called  the  court's  at- 
tention to  the  steps  taken  by  him  to  secure 
the  removal  of  the  cause  to  the  circuit  court 
of  the  United  States,  and  asked  the  court  to 
remove  the  same,  at  the  same  time  objecting 
to  a  trial  in  the  state  court.  The  court 
ruled,  however,  that  the  request  came  too 
late,  that  the  right  to  remove  was  waived, 
and  overruled  the  objection  and  ordered  the 
trial  to  proceed.  The  case  went  to  trial  on 
the  11th  of  February,  before  the  court  and  a 
jury,  resulting  in  a  verdict,  on  the  16th  of 
the  same  monm,  in  favor  of  the  plaintiff,  for 
t27,958.88.  On  the  19th  of  February  the  de- 
fendant made  a  motion  for  a  new  trial,  which 
was  heard  on  the  8tb  of  March  following, 
and  allowed,  unless  the  plaintiff  should  remit 
from  the  amount  of  the  verdict  the  sum  of 
$699.24.  The  plaintiff  filed  a  remittitur  of 
that  amount  on  the  9th  of  March,  whereupon 
the  motion  for  a  new  trial  was  overruled. 

The  case  then  went  to  the  Supreme  Judi- 
cial Court  for  the  Commonwealth  of  Massa- 
chusetts, on  exceptions  taken  by  the  defend- 
ant. Those  exceptions  were  overruled  by 
that  court  (144  Mass.  158,  8  New  Eng.  Rep. 
908),  the  rescript  being  received  by  the  su- 
perior court  at  Its  January  Term,  1887. 

A  motion  for  a  new  trial,  on  the  ground 
of  newly-discovered  evidence,  was  overruled 
by  the  superior  court  on  the  14th  of  May, 
1887;  and  on  the  28d  of  that  month  that 
court  entered  judgment  in  favor  of  the  plain- 
tiff, and  against  the  defendant,  for  the  sum 
of  $29,885.87  damages,  and  for  costs  of  suit, 
taxed  at  $95.22.  Thereupon  the  present  writ 
of  error  was  sued  out. 

The  forefl;oing  is  a  statement  of  all  the 
facts  essent7a>  to  the  present  inquirer.  From 
this  statement  it  is  readily  perceived  that 
the  only  federal  question  in  the  case  is  as  to 
the  effect  of  the  so-called  application  for  the 
removal  of  the  cause  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massa- 
chusetts. 

It  is  familiar  law  that,  in  a  proper  case,  the 
filing  of  a  petitioif  for  removal,  accompanied 
by  a  proper  and  legal  bond,  operates  of  itself 
to  remove  a  case  from  the  state  court  to  the 
United  States  court.  It  is  sought  to  bring 
this  case  within  that  rule ;  and  it  is  therefore 
insisted  that  the  proceediDgs  in  the  superior 
court  on  the  29th  of  Decembw,  1884,  operated, 
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in  law,  to  oust  that  court  of  jurisdiction  and 
to  remove  the  cause  to  the  federal  court.  We 
think,  howerer,  that  such  waa  not  the  effect 
of  those  proc^dings. 

No  question  is  made  as' to  the  diverse  citi- 
senship  of  the  parties,  nor  can  it  admit  of  a 
doubt  that  the  application  for  removal,  if  it 
can  be  properly  called  such,  was,  when  first 
filed,  made  at  the  proper  time.  If,  therefore, 
the  petition  and  bona  had  been  in  due  form, 
and  had  been  unaccompanied  by  the  motion 
filed  simultaneously  with  them,  and  as  a  part 
of  them,  it  is  equally  clear  that  the  removal 
to  the  federal  court  would  have  been  properly 
effected. 

Counsel  for  defendant  in  error  insist  that 
both  the  petition  and  the  bond  are  defective 
in  form  and  effect,  in  that  tbe  petition  asks  for 
the  removal  of  the  case  to  the  **  Circuit  Court 
of  the  United  States  for  the  First  District  of 
Massachusetts'*  (whereas  no  such  district  ex- 
isted as  the  First  District  of  Massachusetts) , 
and  that  the  bond  was  not  justified  nor  the 
sureties  approved  when  the  case  was  reached 
for  trial.  It  should  be  observed  that  no  ob- 
jection was  made  to  the  removal  in  the  state 
court  on  either  of  these  grounds.  We  do  not 
deem  it  necessary  to  pass  upon  these  defects 
of  the  petition  and  the  bond,  for  it  is  clear 
to  our  minds  that,  with  the  accompanying 
motion,  they  do  not  constitute  a  valid  appli- 
cation for  removal,  as  contemplated  by  the 
Statute.  Indeed,  the  proceeding  was  not 
even  in  intent  an  application  for  removal  to 
take  effect  on  the  date  of  its  filine.  The  pe* 
tition,  read  and  construed,  as  It  must  be, 
with  the  accompanying  motion,  asks,  not  for 
a  removal,  but  for  the  judgment  of  the  court 
on  a  motion  and  a  plea  in  abatement  which, 
if  rendered  as  askca  for,  would  have  made  a 
removal  unnecessary  and  impossible.  In  any 
view,  it  was  a  mere  conditional  application 
for  removal  in  case  the  court,  after  consider- 
ation of  Uie  motion  to  dismiss  and  the  plea 
in  abatement,  diould  overrule  both. 

The  record  recites  that  after  the  motion 
touching  the  removal  of  the  case  was  filed 
with  the  petition  and  bond  for  removal, 
**  thence  the  same  was  continued  niii  to  the 
January  Term,  1885,  the  defendant  reserving 
his  right  to  remove  to  the  circuit  court  of  the 
Unit^  States  as  aforesaid,  **  the  continuance 
being  manifestly  ordered  for  the  purpose 
of  an  opportunity  to  hear  and  determine  the 
said  motion  and  plea.  The  avowed  purpose 
of  the  defendant  in  the  prooeedinn  was  to 
have  the  state  court  retain  jurisdiction  for  the 
purpose  of  getting  a  judgment  in  his  favor, 
and  not  to  have  the  case  removed  unless  the 
judgment  went  against  him.  It  is  clear  that 
Congress  did  not,  by  the  Act  of  March  8, 
1875,  intend  to  allow  the  defendant  **  to  ex- 
periment on  his  case  in  the  state  court,  and, 
if  he  met  with  unexpected  difficulties,  ftop 
the  proceedings,  and  take  his  suit  to  another 
tribunal.*  &m<wU  Oaeee,  100  U.  S.  457,478 
[85 :  508,  600].  Such  a  prooeediDg  was  not 
authorised  by  that  Act.  We  hold,  therefore, 
that  the  proosedings  in  the  state  court  on  the 
20th  of  December,  1884,  did  not  hare  the 
effect  to  remove  the  cause  to  the  federal  court. 

Did  the  sabwquent  action  of  the  defend- 
ant's attorney  in  calling  the  attention  of  the 
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court  to  those  proceedings  when  the  case  wa» 
called  at  a  subsequent  term  of  the  court 
in   February,   1880,   have  that  effect?    W» 
think  not.    An  inspiection  of  the  record  show» 
that,  as  stated  above,  the  answer  of  the  defend- 
ant was  filed  on  the  26th  of  December,  1884, 
at  the  October  Term  of  the  court,  and  that  on 
the  same  day  he  claimed  a  trial  by  jury.    The* 
case  was  then  ready  for  trial,  so  far  as  the 
issues  in  it  were  concerned,  and  could  have 
been  tried  at  that  term  of  the  court.    That 
term  closed  on  the  20th  day  of  that  month ; 
and  on  the  8d  day  of  March,  1885.  which  waa 
the  next  term,  said  motion  and  plea  in  abate- 
ment were  overruled,  and  the  aefendant  ex- 
cepted.   The  case  was  then  put  on  the  trial 
list  for  that  term  and  the  subsequent  terms, 
up  to  the  time  it  was  reached  in  its  order  at  the 
January  sitting,  1886 ;  and  the  defendant  took 
no  further  action  for  the  removal  until   it 
was  reached  for  trial,  when  he  called  atten- 
tion to  the  steps  he  had  taken  for  removal, 
and  objected  to  the  trial  of  the  action  in  the 
state  court.    It  was  then  too  late,  undei  the 
Statute  of  March  8,  1875,  to  make  an  appli- 
cation for  removal  to  the  federal  court.    Bath 
hitt  V.  Olark,  108  U.  S.  606,  612  [26 :  5071 ; 
PuUman  P.  0.  Co.  t.  Speck,  118  U.  S.  84,  87 
£28 :  025,  026]  ;  Oreffory  ▼.  EartUg,  118  U.  & 
m  746  [28:  1150,  1151]. 

This  disposes  of  the  only  federal  queatioD 
in  the  case,  and  the  judgment  ef  the  court  behw 
i$  t^ffiirtned. 


Mr,  JuiHe$  Bradley  was  not  present  at 
the  argument,  and  took  no  part  in  the  decia- 
ion  of  this  case. 


UNITBD  STATES,  Appk. 

9. 

HBNRT  O.  SWING, 
tfee&a  Reporter's  ed.  Mt-UQD 

Apprawd  ef  comimi»$ionn^9  aeoauiU  U  eMenm 
m  iU  correetnem^^commiisianer  entitled  to 
feee  for  nUttimue,  for  aeknawfedgment,  for 
drawing  complaint,  for  entering  return  to 
proeeee  and  writing  out  tettimang,  hutnttto 
docket  feee— per  d&mfeee, 

1.  The  approval  of  a  oommlsriooer^  aoooimt  hj 
tbe  droult  court  of  the  United  States  is  prima 
ftuda  evSdenoe  of  tta  oorreotoesi,  and  tnthe  ab> 
seooe  of  mistake  is  oonohiBlve. 

1.  In  a  State  where  a  prisoner  is  required  to  be 
oommttted  to  jaU  dnrlnff  adjoumments,  tor  want 
of  balU  a  oommlsrioner  of  the  droult  court  is  eo- 
titled  to  fees  for  mittimus  Iwied  bj  him  for 
that  purpose.  If  in  bis  opinion  thesafe  oostody  of 
the  prisoner  requires  sooh  preoauttoo. 

H  Tbe  taklnt  of  an  aoknowledffmeiit  In  a  orlm- 
Inalease  bj  the  aooosed  and  his  sureties  Is  a  sln- 
fle  aot«  tor  whloh  only  one  fee  can  be  oharged. 

i.  An  aoknowledfmeot  Is  neoairy  to  a  judlelei 
reeognlianoe,  and  a  commissioner  Is  enttUed  to 
ebaige  for  taklnff  the  same. 

L  A  oommMsloDflr  Is  entitled  to  an  aUowanee  for 
drawing  complaints  In  criminal  cases,  tbe  same  at 
fCrtiJdngand  cettHjiny  depositions  to  flle,  where 


Nocn.— »^Afl  to  eeitra 
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the   onmplitnti  sra   fedooed    to  wrttliiff  bj 


<  A  onminlwUmer  If  entitled  to  feet  tor  entertaiff 
retumi  to  ptooevand  for  wiftliig  out  tetttmoiij, 
Imt  it  not  entitled  to  anj  dookei  feet. 

t.  Ao(miiiiitBlODerbatditQrelloiuurjpower^lieMs 
iDff  end  deddlnff  upon  orlmlnal  oharset,  to  tnt- 
pendthe  hmrlng  of  aoaee  where,  In  hit  judgment, 
a  proper  regard  for  the  Interettt  of  juttlce  r^ 
qnlret  tt,  and  it  entitled  to  per  diem  feet  where 
oontinuanoet  are  granted  b7  him  at  defendants 
requeit. 

[No.  1117.] 

JLfffwd  March  If,  2S,  1891.     Decided  Ma^  11, 

1891. 

APPEAL  from  a  Judgment  of  the  Dittrict 
Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee  for  the  recovery  of  mon- 
•  <«7S  for  services  of  Henry  O.  Ewing  as  com- 
missioner of  the  drcoit  court    Ckue  remanded 
toith  inalruetione  to  vaeate  the  Judgment  and  to 
-^nUr  a  new  judgment  in  eoftformity  with  the 
'^fpinion. 

.  Statement  by  Mr.  Justice  Browat 

This  action  was  brought  by  the  appellee, 

Ewing,  in  the  District  Court  of  the  United 

States  for  the  Eastern  District  of  Tennessee, 

for  the  recovery  of  certain  amounts  claimed 

to  be  due  him  for  services  as  commissioner 

-of  the  circuit  court  for  that  district  from 

January  8,  1887,  to  April  1,  1889.    Perform- 

4inoe    of    such    services    was    admitted    as 

•cliarfi^ed.  the  district  attorney  reiving  upon 

the  illegality  of  the  charges,  ana  judgment 

was  rendered  for  the  plaintiil  for  $841.05, 

from  which  this  appeal  was  taken  bv  the 

United  States.    The  items,  upon  the  allow- 

4ince  of  which  error  was  assigned,  are  stated 

in  the  opinion  of  the  court. 

Meeere.  John  B.  Chtton,  Aeeietant  Attg-Oen., 
^od  John  C.  Cluuieart  Aetietant  Attg.,  for 
4ippellant 

Mr.  George  A.  King  for  appellee. 

Mr.  Juitiee  Brown  delivered  the  opinion 
-of  the  court : 

The  duties  of  commissioners  ot  the  circuit 
•court  are  thus  defined  in  section  1014  of  the 
Revised  Statutes :    "  For  any  crime  or  offense 
against  the  United  States,  the  offender  may, 
by  any  justice  or  judge  of  the  United  States, 
-or  by  anv  commissioner  of  a  circuit  court  to 
take  bail,  or  by  any    .    .    .    justice  of  the 
peace  or  other  magistrate,  of  any  State  where 
he  may  be  found,  and  a^eeably  to  the  usual 
mode  of   process  against  offenders  in  such 
iAtate,  and  at  the  expense  of  the  United  States, 
be  arrested  and  imprisoned,  or  bailed,  as  tiie 
-case  may  be,   for  trial  before  such  court  of 
(be  United  States  as  by  law  has  cognizance 
-of   the  offense.    Copies  of  the  process  shall 
be   returned  as  sp^ily  as  may  be  into  the 
•clerk's  office  of  such  court,   together  with 
the  rocognizance  of  the  witnesses  for  their 
.appearance  to  testify  in  the  case."    As  this 
.section    requires    proceedings  to  be  taken 
^agreeably  to  the  usual  mode  of   process 
sagainst  offenders  in  such  State,"  it  is  proper 
to  look  at  the  law  of  the  Stete  in  which  the 
leervioes  in  such  case  are  rendered,  to  deter- 
mine what  is  necessary  and  proper  to  be  done, 
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and  inferentially  for  what  services  the  com* 
missioner  is  entitled  to  payment.  United 
Statee  v.  Bundlett,  2  Curt  41 ;  United  8tate$ 
V.  Barton,  2  Dill.  94.  We  have  held  in 
United  Statee  v.  Janee,  184  U.  S.  488  [88: 
1007],  that  the  approval  of  the  commissioner's 
account  by  the  circuit  court  of  the  United 
States  is  prima  facie  evidence  of  its  correct- 
ness, and,  in  the  absence  of  clear  and  unequiv- 
ocal proof  of  misteke  on  the  part  of  the 
court,  should  be  conclusive,  although  the 
approval  of  such  court  is  not  a  prerequisite 
to  the  institution  of  a  suit  in  a  Court  of 
Claims,  or,  since  the  Act  of  March  8,  1887 
(24  Stat  605),  in  a  circuit  or  district  court, 
for  the  recovery  of  the  amount  claimed. 
United  Statee  v.  Knox,  128  U.  S.  280  [82: 
46JI. 

we  proceed  to  the  consideration   of  the 
several  items  involved  in  this  case : 

1.  Items  X  aud  2  were  for  temporary  mit- 
timuses, disallowed  by  the  comptroller  as 
unnecessary,  upon  the  ground  that  **  the  war- 
lant  of  arrest  is  sufficient  to  hold  defendant 
or  commit  until  examination."  Rev.  State., 
section  847,  provides  that  the  commissioner 
shall  have  **  for  issuing  any  warrant  .  .  . 
the  same  compensation  as  is  allowed  to  clerks 
for  like  services  ;**  and  section  828  provides 
that  clerks  shall  have  $1  for  this  service. 
So  far  as  these  items  are  for  mittimuses  issued 
after  the  examination  is  concluded,  to  await 
the  action  of  the  grand  jury,  no  question  is 
nmde  as  to  the  propriety  of  their  allowance ; 
but  it  is  claimea  that  pending  the  examina- 
tion, it  is  the  duty  of  the  marshal  to  keep 
the  prisoner  in  his  custodv  under  his  warrant 
of  arrest,  and  that  the  mittimus  is  therefore 
unnecessary.  It  appears,  however,  that  under 
the  laws  of  Tennessee,  upon  the  subject  of 
criminal  procedure  (§  5877),  the  magistrate 
may  "for  good  cause  adjourn  the  examina- 
tion from  time  to  time,  without  the  consent 
of  the  defendant,  not  exceeding  three  days 
at  any  one  time,  and,  in  such  case,  if  tlie 
offense  is  not  bailable,  or  if  the  defendant 
does  not  give  the  bail  required,  he  ehall  be 
committed  to  jail  in  the  Meantime;  or  if  the 
offense  is  bailable,  the  defendant  may  give 
bail  in  such  sum  as  the  magistrate  dirccte 
for  his  appearance  for  such  further  examina- 
tion." As  there  are  no  federal  jails  or  other 
places  of  temporary  confinement  under  con- 
trol of  the  mfur^al,  such  conunitmente  must 
be  made  to  state  jail,  and  it  follows  that  a 
mittimus  is  proper  if  not  necessary  to  author- 
ize the  keeper  of  such  jail  to  detain  the 
prisoner,  as  against  a  writ  of  habeas  corpus 
from  a  stete  court.  Said  Mr,  Justice  Story, 
speaking  for  this  court,  in  Bandolph  v. 
Donaldson,  18  U.  S.  9  Cranch,  76,  86  [8: 
662,  665]:  **The  keeper  of  a  stete  jail  is 
neither  in  fact  nor  in  law  the  deputy  of  the 
marshal.  He  is  not  appointed  by,  nor  re- 
movable at  the  will  of,  the  marshal.  When 
a  prisoner  is  regularlv  committed  to  a  state 
jail  by  the  marshal,  he  is  no  longer  in  the 
custody  of  the  marshal,  nor  controllable 
by  him.  The  marshal  has  no  authority  to 
command  or  direct  the  keeper  in  respect  to 
the  nature  of  the  imprisonment  .  .  . 
For  certein  purposes,  and  to  certain  intents^ 
a  stete  jail  lawfully  used  by  the  United 
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Btates  may  be  deemed  to  be  the  jail  of  the 
United  'States,  and  that  keeper  to  be  keeper 
of  the  united  States.  But  this  would  no 
more  make  the  marshal  liable  for  his  acts 
than  for  the  acts  of  any  other  officer  of  the 
United  States  whose  appointment  is  alto- 
gether independent."  We  do  not  wish  to 
be  understood  as  holding  that  a  mittimus 
is  necessary  in  all  such  cases  to  authorize 
the  detention  of  the  accused,  especially  if 
the  keeper  of  the  jail  be,  as  is  frequently 
the  case,  a  deputy  marshal  of  the  United 
States :  but  tliat  it  is  within  the  discretion 
of  the  commissioner  to  issue  such  writ,  if 
in  his  opinion  the  safe  custody  of  the  prisoner 
requires  this  precaution ;  and  if  there  be  no 
abuse  of  such  discretion  we  do  not  feel  at 
liberty  to  review  his  action.  Stafford  v. 
UniUd  States,  25  Ct.  CI.  280.  Nor  do  we 
consider  a  mittimus  necessary  every  time 
a  prisoner  is  tukcn  out  and  returned  to  jail, 
pcuding  his  examination,  since  an  order  of 
the  court  or  the  district  attorney,  under  the 
statute,  would  be  a  sufficient  protection  to 
the  officer. 

It  is  true  that,  by  section  1080  of  the  Re- 
vised Statutes,  **no  writ  is  necessary  to  bring 
into  court  any  prisoner  or  person  in  custody, 
or  for  remanding  him  from  the  court  into 
custody ;  but  the  same  shall  be  done  on  the 
order  of  the  court  or  district  attorney,  for 
which  no  fees  shall  be  charged  by  the  clerk 
or  marshal."  This  section  relates,  however, 
exclusively  to  the  action  of  the  clerk  in  en- 
tering the  order  of  the  court  or  district  at- 
torney, and  to  the  action  of  the  marshal  in 
transferring  the  prisoner  to  and  from  his 
place  of  detention,  and  has  no  reference 
whatever  to  his  custody  by  a  state  officer  pend* 
ing  or  following  his  examination. 

No  error  is  assigned  by  the  Attomev-Oen- 
eral  upon  the  allowance  of  the  third  item. 

2.  Item  4  is  "  for  more  than  one  acknowledg- 
ment for  defendants*  recognizances."  The 
exception  to  this  item  is  wefl  taken.  Revised 
Statutes,  §  828,  allows  a  clerk,  *'for  taking 
an  acknowledgment,  twenty-five  cents,"  but 
the  taking  of  such  acknowledgment  in  a  crim- 
inal case  by  the  accused  and  his  sureties 
is  a  single  act,  for  which  only  one  fee  can 
be  charged.  ChurehiU  ▼.  United  States,  25 
Ct.  CI.  1. 

8.  The  exception  to  the  fifth  item,  which 
is  **for  all  acknowledgments  to  defendants* 
recognizances."  is  overruled.  An  acknowl- 
edgment is  necessary  to  a  judicial  recogniz- 
ance. Q 

4.  The  allowance  for  drawing  complaints, 
as  **  for  taking  and  certifying  depositions  to 
file,"  is  a  proper  charge.  While  the  dut;^  of 
a  committing  magistrate  is  to  take  complaints 
and  issue  warranto  upon  them,  which  may 
perhaps  imply  that  they  are  written  by  the 
person  making  them,  the  general,  if  not  the 
universal,  practice  is  for  the  magistrate  him- 
self to  put  them  in  writing,  and  the  Tennes- 
see Code  evidently  contemplates  this  method 
of  procedure  in  enacting  as  follows :  g  5845. 
**  Upon  information  maae  to  any  magistrate 
of  the  commission  of  a  public  offense,  he 
sbi^l  examine  on  oath  the  informant,  reduce 
the  examination  to  writing  and  cause  the  ex- 
amination to  be  signed  by  the  person  making 


it"  §  5846.  ''The  written  examinatioik 
shall  set  forth  the  facts  stated  by  the  inform- 
ant tending  to  establish  the  commission  of 
the  offense  and  the  guilt  of  the  defendant.  *^ 
It  is  eminently  proper  that  the  magistrate, 
who  would  naturally  be  presumed  to  under- 
stand the  requisites  of  a  complaint  better 
than  the  informant,  who  is  usually  unlearned 
in  law,  should  himself  reduce  it  to  writing. 
Exception  to  this  item  is  therefore  overruled. 

5.  Item  7,  **  for  entering  returns  to  process, " 
is  unobjectionable;  indeed,  the  Treasury 
Department  seems  to  have  receded  from  its- 
action  in  disallowing  this  item,  and  paid 
a  portion  of  the  charge. 

6.  Item  8,  "for  writing  out  testimony,  "^ 
is  clearly  allowable.    Not  only  is  this  the- 
general  practice  in  every  properly  conducted 
commissioner's  office,   but  the  rule  of  the- 
Circuit  Court  for  the  £astem  District  of 
Tennessee  requires   that  each  commissioner 
shall  **keep  a  docket,  showine  the  issuance- 
of  warrant,  upon  whose  complaint  tJie  same- 
was  issued,  the  nature  of  the  offense  charged 
and  the  officer  to  whom  delivered  for  execu- 
tion.   And  when  a  warrant  is  returned,  he- 
will  in  all  cases  write  out  substantially  the- 
evidence  of  each  witness  as  given  before  him, 
and  return  the  same  to  the  clerk  of  this  court, 
for  the  information  of  the  district  attorney.  "* 
The  local  practice  of  Tennessee  also  requires* 
the  testimony  before  the  committing  magis- 
trate to  be  reduced   to  writing.     §  61^: 
*'The  evidence  of  the  witnesses  shall  be  re- 
duced to  writing  by  the  magistrate,  or  by 
his  direction,  and  signed  by  the  witnesses- 
respectively." 

7.  The  9th,   2l8t  and  22d  items  for  fees, 
for  dockets,   indexes,  eto.,   appear  to  have 
been  allowed  upon  the  authority  of  United 
States  V.    WaUaee,   116  U.  S.  898  r29:  675], 
in  which  case  it  was  held  by  this  court 
that,  under  the  provisions  of  Revised  Statutes, 
^  847  and  828,   a  commissioner,  who,  br 
direction    of  the  court,  kept  a  docket  with* 
entries  of  each  warrant  issued,  and  subse- 
quent proceedings   thereon,    nrnde    on  the- 
oay  of  occurrence,  was  entitled  to  the  8am» 
fees  allowed  to  the  clerk  of  a  court  for  similar 
services.    This  case  was  decided  in  January, 
1886.    In  the  Deficiency  Appropriation  BiU 
passed  in  August  of  the  same  year  (24  Stat 
256,   274),  it  was  enacted  that  '*the  follow- 
ing sums  be,   and  the  same  are  hereby,  ap- 
propriated, out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  to  supply  defi- 
ciencies in  the  appropriations  for   the  fiscal 
year  ending  June  80th,   1886,  and  for  other 
objecto  hereinafter  stated,  namely,    .    .    . 
Judicial:     .    .    .    For    fees    of   commis- 
sioners, and  justices  of  the  peace  acting  as 
commissioners,  fifty  thousana  dollars :    Pro- 
tided.  That  for  issuing  any  warrant  or  writ, 
and  for  any  other  necessary  service,  commis- 
sioners may  be  paid  the  same  compensatioi^ 
as  is  allowed  to  clerks  for  like  services,  but 
they  shall  not  be  entitled  to  any  docket  fees.  ^ 
It  is  insisted  that,  as  this  proviso  is  contained 
in  an  Appropriation  Bill,  it  should  be  lim- 
ited in  its  application  to  the  appropriatioa 
for  that  year,  and  should  not  be  considered 
as  a  general  inhibition  of  all  allowances 
of  docket  fees.    The  cases  of  United  StaUh 
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T.  Dickmm,  40  U.  8.  15  Pet.  141  [10:  689], 
and  Minii  t.  United  8taU$,  40  U.  8.  15  Pet. 
428  [10:  7011,  are  cited  in  support  of  this 
Tiew.  The  limitation  and  effect  of  provisos 
in  enacting  clauses  of  a  statute  are  consid- 
cored  in  these  cases,  and  the  rule  declared,  in 
the  first  of  them,  that  "where  the  enacting 
clause  is  general  in  its  language  and  objects, 
and  a  proviso  is  afterwards  introduced,  that 
proviso  is  construed  strictly,  and  takes  no 
case  out  of  the  enacting  clause  which  does 
not  fall  fairly  within  its  terms." 

In  the  case  of  MinU  v.  United  States,  it 
is  said  by  Mr.  Justice  Story,  page  445  [799]  : 
"  It  would  be  somewhat  unusual  to  find  in- 
grafted upon  an  Act  making  special  and 
temporary  .  appropriation,  any  provision 
which  was  to  have  a  general  and  pHsrmanent 
application  to  all  future  appropriations. 
Kor  ought  such  an  intention  on  the  part 
of  the  Legislature  to  be  presumed,  imless  it 
is  expressed  in  the  most  clear  and  positive 
terms,  and  where  the  language  admits  of  no 
other  reasonable  interpretation.  The  office 
of  a  proviso,  generally,  is  either  to  except 
something  from  the  enacting  clause,  or  to 

Siialify  or  restrain  its  generality,  or  to  ex- 
ude some  possible  ground  of  misinterpre- 
tation of  it,  as  extending  to  cases  not  in- 
tended by  the  Legislature  to  be  brought  into 
its  purview.  A  general  rule,  applicable  to 
all  future  cases,  would  most  naturally  be 
expected  to  find  its  proper  place  in  some 
distinct  and  independent  enactment.**  In 
that  case  an  Act  nuiking  appropriations  (4 
Stat  754)  contained  a  proviso  that  **  no  om 
cer  of  the  army  shall  receive  any  per  cent 
or  additional  pay,  extra  allowance  or  com- 
pensation, in  any  form  whatsoever,  on  ac- 
count of  disbursing  any  public  money,  ap- 
propriated by  law  awrinp  the  present  session^ 
for  fortiflcatfons,  execution  of  surveys,  works 
of  internal  improvement,  building  of  arse- 
nals, purchase  of  public  supplies  of  any  de- 
scription, or  for  any  other  service  or  duty 
wliatsoever,  unless  authorized  by  law. "  This 
proviso  was  held  to  be  limited  to  the  appro- 
priation for  that  year,  and  not  to  be  perma- 
nent in  its  operation. 

In  the  case  under  consideration,  if  the  pro- 
Tiso  had  been  simply  that  commissioners 
should  not  be  entitled  to  any  docket  fees, 
we  should  have  had  little  doubt  that  it  would 
be  held  as  applying  only  to  the  $50,000  ap- 
propriated in  the  bill ;  but  as  the  proviso 
contains  a  substantial  re-enactment  of  the 
clause  of  the  Revised  Statutes,  §  847,  fix- 
ing  the  fees  for  similar  services,  with  the 
prohibition  against  docket  fees  tacked  thereto 
as  an  amencunent,  we  find  it  impossible  to 
give  effect  to  the  whole  proviso  without 
construing  it  as  expressing  the  intention  of 
Congress  to  amend  that  clause  of  S  847.  The 
language  of  that  clause  is:  "For  issuing 
any  warrant  or  writ,  and  for  any  other  service, 
the  same  compensation  as  is  allowed  to  clerks 
for  like  services."  The  language  of  the 
proviso  is :  ^  For  issuing  any  warrant  or  writ 
and  for  any  other  necessary  service  commis- 
sicmers  may  be  paid  the  same  compensation 
as  is  allowed  to  clerks  for  like  services,  but 
they  diall  not  be  entitled  to  any  docket  fees. " 
The  repetition  of  this  language  was  obvi- 
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ously  useless  and  nugatory,  unless  upon  the: 
theory  that  prohibition  of  docket  fees  was 
intended  as  an  amendment  to  it,  since,  by 
§  847,  commissioners  were  already  to  be  paid 
uie  same  compensation  as  clerks  for  like  serv- 
ices.   Indeed,  it  seems  highly   imprpbable- 
that  Congress  should  put  the  fees  of  commis- 
sioners upon  the  same  basis  as  those  of  clerks, 
with  the  exception  of  docket  fees,  and  make- 
it  a  mere  temporary  expedient  applicable 
only  to  the  appropriation  for  a  single  year, 
when  the  same  reasons  would  continue  to^ 
exist  for  making  it  of  permanent  application. 
A  majority  of  the  courts  in  which  this  ques- 
tion has  arisen  have    adopted  this  view. 
Faris  v.  United  States,  28  Ct.  01.  874 ;  Strang 
y.    United  States,  84  Fed.  Rep.  17 ;  McKin- 
istry  v.   United  States,  Id.  211 ;  Thomley  y. 
United  States,  87  Fed.  Rep.  765;  Calvert  v. 
United  States,  Id.  762;    Crawford  v.   United 
States,  40  Fed.  Rep.  446 :  Goodrich  y.  United 
States,  42  Fed.  Rep.  892. 

8.  Items  10,  11,  12  and  18  are  for  per  diem 
fees  in  various  cases  where  continuances  were* 
granted  at   the  request   of  the   defendant. 
While  it  is  doubtless  the  duty  of  the  com- 
missioner to  make  as  speedy  a  disposition^ 
of  cases  as  is  possible,  consistent  with  a  due- 
regard  for  the  interests  of  the  government 
and  the  protection  of  the  accused,  we  held 
in  United  States  v.  Jones,\U  U.  S.  488  [88: 
1007],  that  in  hearing  and  deciding  upon 
criminal  charges    he  acted  in  a    iudicial 
capacity,  and  we  have  no  doubt  he  is  invested 
with  a  discretionary  power  to    suspend  the- 
hearing  of  a  case  where,   in  his  Judgment, 
a  proper  regard  for  the  interests  of  justice- 
reouires  it.    This  item  was  properly  allowed. 

These  are  all  the  items  to  the  allowance- 
of  which  exception  was  taken  by  the  govern- 
ment.    It  is  true  that  a  number  oi  itema 
were  rejected  bv  the  court  below,  which, 
upon  the  authority  of  United  States  v.  Jones, 
184  U.    S.    488   (88 :   1007] ,  appear  to  have 
been  properly  allowable,    out  as  no  appeal 
was  taken  by  the  plaintiff  from  the  disal- 
lowance  of   such    items  we  do  not  feel  at 
liberty  to  consider  them.     United  States  y. 
Hiekey,  84  U.  S.  17  Wall.   9   [21 :  5591. 

The  ease  toiU  be  remanded  to  the  District 
Court,  with  directions  to  vacate  the  judgment 
heretofore  rendered,  and  enter  a  new  judgment 
in  eortformity  to  this  opinion. 


UNITED  STATES,  Appt., 

9. 

EDWARD  J.  McDERMOTT. 


EDWARD  J.  MoDERMOTT,  Appi., 

UNITED  STATES. 

(See  S.  0.  Beporter^  ed.  USL-IOOJ 

Fees  qf  eireuit  court  eommistion&r  who  is  sup^ 
pisor  tf  eketionr-fees  qf  ehi^  supervisor  ef 
eieetion. 

L   A  oommliSloDer  of  the  otroult  oonrt  who  to  a]M>* 
chief  sapervtoor  of  eleotions  to  entitled  to  fees  for 

Noxs.— .If  toextrapayor  eompensatUm  to  officers^ 
note  to  United  States  v.  Maodanlet  8:  687. 
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diswiiif  ofttbs  of  the  superrlson  at  the  rate  of 
Ua  per  folio,  andforadminJaterlnffeaoh  oath  lOo., 
mod  fbr  his  Jurat  to  eaohoath«  ISoi;  and  for  draw- 
tag^  OD  the  order  of  the  Aitomey-Oeneral,  afflda- 
Tlti  of  tapervtoors  as  to  their  tervtoea,  admlnla- 
terioff  the  oath  and  drawing  the  jurat  to  Buoh 
affldaVltK  and  for  drawing  oomplalntt  In  criminal 
proceedings;  but  Is  not  entitled  to  docket  fees. 

C  A  <dilef  supervisor  of  elections  Is  entltied  to  fees 
for  preparing  Instructions  to  the  supervisors  at 
'  the  rate  of  lik).  per  f oUo,  but  Is  not  entitled  to  a 
similar  charge  for  each  copy  furnished  to  each 
supervlson  nor  for  notices  sent  by  him  to  the 
several  supervisors  of  their  appointment;  he  Is 
entitled  to  fees  at  the  rate  of  16c  per  f oUo,  for 
copies  of  the  oaths  of  office  of  supervisors  fur- 
nished by  blm  to  the  Department  of  Justice  upon 
the  request  of  the  Attomey-OeneraU  and  to  a 
hke  fee  for  certiflcates  to  the  deputy  marshals* 
and  supervisors*  accounts  furnished  at  the  request 
of  the  district  attorney;  but  he  is  not  entitled  to 
milage  for  attending  the  circuit  court  to  present 
applications  for  appointment  of  supervisors  of 
election,  nor  to  a  per  dUm  allowance  for  attend- 
ance upon  the  court 

9.    A  chief  supervisor  of  election  who  Is  a  drcult 
court  commissioner  Is  entitled  to  a  fee  of  tOo.  for 
administering  an  oath  to  each  voter  as  to  his 
qualifications  and  16c.  for  his  Jurat  to  the  oath. 
[Nos.  1162,  1608] 

Argued  March  IM.  IS,  1891,    Decided  Map  11, 

1891. 

APPEALS  from  a  Jud/nneDt  of  the  Circuit 
Court  of  the  IJDited  States  for  the  District 
of  Eentuckj  in  favor  of  pedtioner  for  moneys 
•due  him  for  services  as  circuit  court  commis- 
sioner and  for  fees  as  chief  supervisor  of  elec- 
lioDS.  Jvdgment  ordered  vacated,  and  that  a 
^eto  jndgment  be  entered  in  cor^ormity  to  the 
<fpinion. 

Statement  by  Mr.  Jiutiee  Brownt 
This  action  was  brought  by  McDermott  for 
the  recovery  of  certain  sums  claimed  to  be 
•due  him  for  services  as  commissioner  of  the 
Circuit  Court  for  the  District  of  Kentucky, 
«nd  also  for  his  fees  as  chief  supervisor  of 
•elections  during  the  months  of  October  and 
November,  1838.  The  petition  set  out  in  full 
the  services  for  which  the  several  charges 
were  made,  to  which  the  district  attorney 
interposed  a  demurrer,  raising  only  questions 
of  law  as  to  the  legality  of  the  several 
•charges.  Upon  the  heiulng  before  tbe  circuit 
oourt  judgment  was  rendered  for  1 1,600. 05 
(40  Fed.  Rep.  279),  from  which  boUi  parties 
appealed  to  this  oourt. 

Meetre.  John  B.  OoUon,  Amietani  Attp-Oen,, 
4ind  John  C.  Chmtkej^  AetiUant  AUy.,  for 
the  United  States. 

Meeen,  Edward  J.  MeD^rmott  tad 
Orris  B«  HaHain  for  McDermott 

i6r.  JusHce  Brown  delivered  the  opinion  of 
the  court : 

Ko  question  was  made  as  to  petitioner's 
appointment  as  commissioner  and  chief  su- 
pervisor, nor  as  to  his  account  having  been 
<duly  approved  by  the  court,  as  required  by 
the  Act  of  Con  mas  of  February  22.  1875  (18 
Stat.  888),  and  forwarded  to  the  Department 
«t  Washington.  That  the  services  had  actu- 
ally been  performed  was  also  admitted  by  the 
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district  attoraey.  Bxron  aro  aasigned,  bow- 
ever,  by  the  Attorney-Genera},  to  the  allow- 
ance of  the  following  items  of  oommissioner'a 
fees: 

1.  For  drawinff  oaths  of  809  saperyiaor^ 
at  15  cents  per  folio ;  for  administcnring  each 
oath,  10  cents ;  and  for  his  jurat  to  each  oath« 
15  cents. 

By  Revised  Statntea,  fi  2026,  it  is  made  tbe 
duty  of  the  chief  superrisor  to  "prepare  and 
furnish  all  necessair  books,  forms,  blanks 
and  instructions  for  uie  use  and  direction  of 
the  supervisors  of  election  in  the  several 
cities  and  towns  in  their  respective  districts : 
.  .  .  and  he  shall  receive,  preserve  and 
file  all  oaUis  of  office  of  supervisors  of  elec- 
tion, and  of  all  special  deputy  marshals  ap- 
pointed under  the  proyisiona  of  this  title.  *^ 

From  this  it  appears  to  have  been  the  in- 
tention of  Congress  that  the  supervisors 
should  take  an  oath,  which  should  be  reduced 
to  writing  and  filed  with  the  chief  supervisor* 
and  in  consideration  of  the  number  of  such 
supervisors,  their  short  tenure  of  office  and 

{^resumed  inexperience  in  the  drawing  of 
egal  documents,  and  of  the  desirableness  of 
securing  uniformity  in  the  oaths  so  admin- 
istered, it  is  fairly  inferable  that  it  was  the 
intention  of  Congress  that  the  -chief  super- 
visor should  himself  prepare  these  oaths,  and 
file  them  in  his  office ;  but  as  no  authority  is 
given  him  by  the  statute  to  administer  tbe 
oath,  and  as  no  other  person  is  specially  des- 
ignated for  that  purpose,  the  oath  may 
properly  be  taken  before  anyone  authorized 
oy  the  laws  of  the  United  States  to  adminis- 
ter oaths.  As  petitioner  is  both  chief  super- 
visor and  commissioner,  he  may  be  allowed 
at  the  rate  of  15  cents  per  folio  for  drawing 
the  oath  and  10  cents  for  administering  iC 
as  charged  in  his  account  By  requiring  the 
chief  supervisor  to  be  appointed  from  the 
United  States  commissioners,  and  also  pro- 
viding (g  2081)  that  there  shall  be  allowed 
and  paid  to  him,  for  his  services  as  such 
officer,  compensation  "apart  from,  and  in 
excess  of,  all  fees  allowed  by  law  for  the  per- 
formance of  any  duty  as  circuit  oourt  com- 
missioner,* it  was  manifestly  intended  by 
Congress  that  he  should  be  allowed  to  charge 
for  such  services  as  he  rendered  in  his  capac- 
ity as  United  States  commissioner,  but  was 
not  authorized  to  perform  in  his  capacity  as 
chief  supervisor. 

(a.)  With  regard  to  the  jurat,  we  think  it 
a  proper  charse  under  that  clause  of  that 
section  828  which  allows  15  cents  per  folio 
**  for  entering  any  return,  ...  or  mak- 
ing any  reccSd,  e&rtifleaUt  return  or  report.* 
A  jurat  is  in  reality  a  certificate  of  the  offi- 
cer who  administered  the  oath  that  the  siBant 
had  subscribed  and  sworn  to  tbe  same  befors 
him. 

2.  Dravdng  affidavits  of  supervisors  as  to 
the  actual  i^rformance  of  the  services  for 
which  compensation  vras  claimed  bv  them, 
administering  the  oath  and  drawing  the  jurat 
to  such  affidavits. 

Upon  what  evidence  the  Department  shall 
act  in  determining  the  compensation  to  which 
each  supervisor  is  entitled  must  depend  some- 
what upon  the  discretion  of  the  auditing 
officers  or  head  of  the  Department.     It  woula 
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oertaiiilj  be  oomi>etent  for  the  Department 
to  pay  upon  such  certified  rolls  as  are  used 
I**** J  in  the  case  of  jurors  and  witnesses,  or  it  may 
require  the  accounts  to  be  verified  by  the  afll- 
davits  of  the  claimants.  In  respect  to  these 
accounts,  the  Attorney- (General  wrote  to  the 
marshal  under  date  of  November  18,  1888, 
as  follows :  **  In  answer  to  your  letter  of  the 
6th  inst.,  you  are  informed  that  commission- 
ers* affidavits,  sud  iMidges  of  special  deputy 
marshals  and  of  supervisors  of  election  should 
be  aflixed  to  the  pay  rolls  as  vouchers  when 
forwarded  to  the  Treasury  for  settlement." 
By  the  commissioner's  affidavit  is  probably 
understood  an  affidavit  sworn  to  before  a  com- 
missioner. If  the  government  requires  these 
affidavits  for  its  own  protection,  it  is  no  more 
than  right  and  just  that  it  should  pay  for 
them.  We  do  not  wish  to  be  understood,  how- 
ever, as  holding  that  in  every  case  the  expense 
of  verifying  the  accounts  of  persons  having 
•claims  against  the  government  is  properly 
•chargeable  against  it,  but,  for  the  reasons 
stated  in  support  of  the  allowance  of  item  1, 
we  think  it  should  be  allowed  in  this  case. 
A  similar  practice  obtains  in  the  payment  of 
jurors  and  witnesses. 

8.  The  charges  for  drawing  complaints  in 
•criminal  pro^edings  are  allowed  for  the 
reasons  stated  in  United  States  v.  Bwing, 
MTite,  888.  The  local  practice  of  Kentucky, 
as  well  as  the  almost  universal  practice  of 
•commissioners  to  draw  these  complaints 
themselves,  is  ample  justification  for  this 
•charge.  It  appears  to  have  been  the  prac- 
tice of  the  Department  of  Justice  for  the  past 
twenty  years  to  allow  these  as  proper  charges 
for  drawing  complaints,  and  if  there  were 
any  doubt  as  to  the  propriety  of  their  allow- 
ance, such  doubt,  in  view  of  this  long-con- 
tinued practice,  should  be  resolved  against 
the  government. 

4.  The  charges  for  docket  fees  must  be 
disallowed  upon  tiie  authority  of  United 
JSXctUt  V.  Swing,  ante,  888,  wherein  the  ques- 
tion is  fully  considered. 

Exceptions  were  also  taken  to  the  allowance 
of  the  following  fees  charged  for  services  as 
•chief  supc^iso?: 

5.  Preparing  and  furnishing  instructions 
to  supervisors,  $911. 26.  With  regard  to  this, 
petitioner  states  that,  as  required  by  §  2026, 
ne  **  prepared  and  furnished  necessary  instruc- 
tions for  the  use  and  direction  of  the  super- 

^^mm.%  visors"  lu  the  City  of  Louisville,  with  regard 
I***'  to  registering  voters,  and  explained  to  tnem 
their  rights,  powers  and  duties  under  the  law 
with  reference  to  such  registration.  "Said 
instructions  were  prepared  after  a  careful  ex- 
amination of  the  statutes  of  the  United  States 
4ind  of  the  State  of  Kentucky,  and  the  decis- 
ions of  their  courts  on  the  subject  of  elections, 
«nd  said  instructions  were  given  to  said  super* 
visors  orally  and  on  paper.  Said  printed 
instructions  contained  ten  folios  each,  and 
they  were  delivered  to  216  supervisors,  and 
for  drafting  said  paper  the  Statute  allows  16 
<;ents  per  folio;  and  the  proper  charge  for 
said  instructions  is  $822.60.^  The  petitioner 
also  prepared  and  delivered  to  219  supervisors 
for  the  same  city  instructions  relative  to  their 
rights,  powers  and  duties  at  said  election, 
and  relative  to  all  legal  questions  that  might 


arise,  each  one  of  which  contained  13  folios, 
for  which  he  claims  the  sum  of  $427.05.  He 
also  makes  a  further  claim  to  $101.70  for 
instructions  to  98  supervisors  who  ':erved  in 
some  of  the  smaller  towns. 

By  g  2026  it  is  made  the  duty  of  the  chief 
supervisor  to  **  prepare  and  furnish  all  neces- 
sary books,  forms,  blanks  and  instructions 
for  the  use  and  direction  of  the  supervisors 
of  election  in  the  several  cities  and  towns  in 
their  respective  districts;"  but  §  2081,  pre- 
scribing the  fees  of  the  chief  supervisor, 
makes  no  mention  of  compensation  for  serv- 
ices of  this  description,  although  an  allow- 
ance of  15  cents  per  folio  is  made  for  a  copy 
**of  any  paper  on  file"  in  his  office.  It  is  bv 
virtue  oi  this  clause  that  this  large  amount  is 
claimed.  These  instructions  are  prepared 
by  the  chief  supervisor,  printed  and  a  copy 
transmitted  to  each  supervisor.  Of  the  pro- 
priety of  furnishing  these  instructions  we 
nave  no  doubt,  and  Uiat  the  expense  of  print- 
ing the  same  is  a  proper  charge  against  the 
government  would  seem  to  follow  from  the 
language  of  §  2026,  which  makes  it  his  duty 
to  prepare  and  furnish  such  instructions. 
For  preparing  these  instructions  we  think  he 
is  entitled  to  charge  at  the  rate  of  15  cents 
per  folio,  but  we  cannot  think  it  was  the 
intention  of  Congress  to  authoilze  a  similar 
charge  for  each  copy  furnished  to  supervisors. 
These  instructions  are  in  no  sense  orifl^inal 
documents,  nor  do  we  think  t^iey  can  niirly 
be  considered  as  copies  of  papers  on  file, 
within  the  meaning  of  §  2081.  It  may  be 
difficult  to  classify  them  under  any  particular 
provision  of  the  Statute ;  but  the  very  magni- 
tude of  the  charge  as  compared  with  the  serv- 
ice rendered,  or  the  expense  incurred  in 
rendering  it,  is  in  itself  a  cogent  argument 
that  it  was  not  within  the  contemplation  of 
Congress.  This  was  the  ruling  of  the  Court 
of  Claims  in  the  Oase  cf  MuirJuad,  18  Ct. 
CI.  251,  and  15  Ct.  CI.  116,  and  we  think  it 
is  correct.  The  exception  to  this  charge  is 
accordingly  sustainea. 

6.  The  same  rule  should  be  applied  to  the 
special  instructions  issued  to  28  supervisors 
at  one  time  and  22  at  another.  So  far  as  they 
are  original,  he  is  entitled  to  charge  at  the 
rate  of  15  cents  per  folio ;  so  far  as  they  are 
copies,  he  is  entitled  to  the  expense  of  print- 

7.  Exception  was  also  taken  by  l^e  peti- 
tioner to  Uie  disallowance  of  a  claim  for 
$79.85  for  notices  sent  by  him  to  the  several 
supervisors  of  their  appointment.  It  is  pro- 
vided by  §  2026  ''that  the  chief  supervisor 
shall  receive  the  applications  of  all  parties 
for  appointment  to  such  positions, "  and  shall 
present  such  applications  to  the  judge,  and 
''furnish  information  to  him  in  respect  to  the 
appointment  by  the  court  of  such  supervis- 
ors," and  that  he  shall  also  "receive,  preserve 
and  file  all  (their)  oaths  of  office, "  but  there 
is  no  provision  for  notifying  them  of  their 
appointment. 

We  agree  with  the  circuit  judge  that  while 
it  is  evidently  proper  that  a  notice  of  their 
appointment  should  come  from  the  chief 
supervisor,  and  that  provision  should  be 
made  for  payment  for  this  service,  there  is 
no  authority  in  the  Statute  for  allowing  this 
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charge,  tuid  that  It  is  beyond  the  power  of 
^e  courts  to  supply  this  omission. 

8.  For  furnishing  copies  of  the  oaths  of 
office  of  supervisors  to  the  Department  of 
Justice.  The  propriety  of  this  charge  can 
be  better  understood  by  a  reference  to  the 
correspondence  between  the  chief  supervisor 
and  the  Attorney- General.  The  former 
writes  under  date  of  November  19,  1888: 
"In  vour  instructions  to  the  United  States 

£iK7]  marshal  relative  to  the  payment  of  super- 
visors [you  sav  thev]  must  present  their '  com- 
missions, oath  and  badire  of  office,  with  an 
affidavit  that  they  are  Ihe  persons  to  whom 
the  commission  issued ;  that  they  performed 
the  day's  service  as  charged,'  etc.  The  same 
facts  should  also  be  known  to  you  through 
other  means.'  The  supervisor's  oath  of 
office,  I  am,  by  the  Statute,  required  to  file 
with  my  papers  and  preserve ;  but  if  you 
widi,  and  so  older,  I  will  five  each  super- 
visor a  certified  copy  of  the  oath  of  office, 
and  will  charge  the  government  for  the  copy. " 
In  reply,  the  Attorney-General  writes  as  fol- 
lows: ''In  answer  to  your  letter  of  18th 
instant,  you  are  requested  to  give  each  super- 
visor a  certified  copy  of  his  oath  of  offloe, 
that  the  record  of  his  right  to  payment  may 
be  made  complete."  Under  these  circum- 
stances he  is  clearly  entitled  to  a  fee  of  15 
cents  per  folio  as  for  ''a  copy  of  a  paper  on 
file"  in  his  office.  The  Department,  having 
demanded  it,  is  not  in  a  position  to  claim 
that  it  was  unauthorized. 

9.  The  9th  item,  for  certificates  to  the 
deputy  marshals'  and  supervisors'  accounts, 
fal  IS  within  the  same  category.  In  his  letter 
to  the  Attorney-General  of  November  19, 
1888,  from  which  the  above  extract  was 
made,  the  petitioner  also  stated  as  follows : 
**I  ^all  also  attach  to  each  affidavit  made 
to  prove  the  number  of  days'  service  a  certi- 
ficate of  my  own,  showing  for  how  many 
days  each  supervisor  is  entitled  to  pay. 
In  a  letter  of  November  80  to  the  district  at- 
torney he  says :  "Tou  said  some  weeks  ago 
that  it  was  your  opinion  that  I  should  attach 
toeftch  of  such  supervisors'  affidavits  my 
official  certificate,  under  seal,  stating  that 
the  claim  was  Just.  Since  then  the  Attorney- 
General  has  written  me  to  make  an  official 
copy  of  each  supervisor's  oath  of  office  filed 
with  me,  and  to  give  official  copy  to  United 
States  marshal.  (1)  Should  I  now  give  him 
also  an  official  copy  of  each  deputy  marshal's 
oath  of  office  filed,  and  (2)  snould  I  attach 
my  certificate,  under  seal,  of  the  justness  of 
each  claim  made  bv  said  deputy  marshals  to 
the  affidavit  made  by  them  when  thev 
presented  their  claims?**  In  answer  to  this 
the  district  attorney  writes  him :  "I  would 
say  that  I  think  you  are  required  to  furnish 
an  official  copy  of  the  oath  of  office  of  each 
of  the  deputy  marshals  and  supervisors  at- 

(16S1  tested  by  your  seal  of  office,  and  also  that 
your  certificate  upon  their  affidavits  of  their 
services  should  also  be  attested  by  your  seal 
of  office."  If  this  method  of  verifying  and 
approving  the  accounts  of  these  ofiicen  was 
needlessly  exact  and  complicated,  It  does  not 
seem  to  have  been  the  fault  of  the  peti- 
tioner, as  he  was  careful  to  obtain  instruc- 
tloot  beforehand,  and  the  government  is  In 
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no  position  to  repudiate  the  act  of  the  De- 

5artment   in  demanding  these   oertiflcatea. 
'his  amount  should  therefore  be  allowed. 

10.  The  petitioner  excepts  to  the  refusal  oi 
the  court  to  allow  him  milase,  at  the  rate  ol 
10  cents  per  mile,  for  a  trip  to  Covingtoo 
and  Newport  under  the  orders  of  the  court. 
By  section  2012,  "the  court,  when  so  opened 
by  the  judge,  shall  proceed  to  appoint  and 
commission,  from  day  to  day  and  from  time 
to  time,  ...  for  each  election  district 
or  voting  precinct  .  .  .  two  citizens, 
residents  of  the  city  or  town,"  etc.,  and  by 
section  2018,  "the  c'^^'Mt court,  when  opened 
by  the  judge,  as  reqtilred  in  the  two  preced- 
ing sections,  shall  therefrom  and  thereafter, 
and  up  to  and  including  the  day  following 
the  day  of  election,  be  always  open  for  the 
transaction  of  business  under  this  title. "  By 
%  2026  it  is  made  the  duty  of  the  chief  super- 
visor to  "receive  the  applications  of  all 
parties  for  appointment  to  such  positions  ;*' 
and  upon  the  opening  of  the  circuit  court 
"he  shall  present  such  applications  to  the 
iudge  thereof,  and  fumiui  information  to 
him  in  respect  to  the  appointment  by  the 
court  of  sudi  supervisors  of  election."  It  is 
perhaps  fair  to  infer  from  the  languaffe  of 
the  last  section  that  it  was  contemplated 
that  the  supervisors  should  attend  the  court 
in  person,  but  tiiere  seems  to  have  been  no 
provision  made  for  such  compensation,  or  for 
milage  in  goinff  and  returning.  It  is  true 
that  by  section  847  a  commissioner  is  allowed 
the  same  compensation  allowed  to  clerks  for 
like  services,  and  in  section  828  the  clerk  is 
allowed  for  milage  and  attendance  upon 
court.  But.  the  difficulty  is  that  the  peti- 
tioner did  not  make  the  journey  in  his  ca- 
pacity as  commissioner,  but  in  that  of  super- 
visor, and  there  is  no  provision  for  allowance 
of  milage  to  the  latter.  We  express  no  opin- 
ion upon  the  point  whether  he  is  entitled  to 
his  expenses,  as  no  claim  is  made  for  them, 

eo  nomine.  \^\Mi\ 

11.  Fees  for  swearing  twenty-three  ToCert  as 
to  their  qualifications  and  transmitting  their 
affidavits  to  the  supervisors.  By  $  2096  it  Is 
made  the  duty  ox  the  chief  supervise  to 

cause  the  names  of  those  upon  any  such  list 
of  electors]  whose  right  to  register  and  vote 
s  honestly  doubted  to  be  verified  by  proper 
inquiry  and  examination  at  the  respective 
places  by  them  assigned  as  their  residences ;" 
and  while  he  has  no  authority  as  chief  super- 
visor to  administer  an  oath  to  such  voteia»  It 
certainly  would  be  a  prop«  method  of  in- 
quiry and  examination.  He  did  have  sudi 
authority  as  commissioner,  and  for  adminis- 
tering such  oath  he  is  entitled  by  law  to  his 
fee  01  10  cents  and  for  his  Jurat  16  cents, 
which  is  the  amount  chargea  in  this  OMe. 
There  was  no  impropriety  in  his  nsiiur  as 
chie^  supervisor  tne  information  he  had'ob^ 
tained  as  commissioner,  and.  Indeed,  the 
diief  supervisor  would  probably  have  been 
given  authority  to  administer  oaths  in  that 
capacity  had  the  Act  not  required  him  to  be 
appointed  from  among  the  circuit  oooii  onm- 
missioners. 

12.  The  last  item  to  which  exception  is 
taken  is  to  the  disallowanoe  of  per  Oieme  tar 
26  days'  attendance  apon  court  at  |i  per 
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day.  Ab  we  have  already  stated,  it  is  per- 
haps a  fair  inference  from  g  2026  that  the 
personal  presence  of  the  chiei  supervisor  at 
the  sessions  of  the  court  was  contemplated 
by  Conness;  but  there  is  no  provision  in 
the  law  lor  a  per  diem  fee.  Indeed,  the  im- 
plication from  §  2081  is  opposed  to  it.  This 
section  provides  that  ^  there  shall  be  allowed 
and  paid  to  the  chief  supervisor,  for  his 
services  as  such  officer,  the  following  com- 
pensation apart  from,  and  in  excess  of,  all 
fees  allowed  by  law  for  the  performance  of 
any  duty  as  circuit  court  commissioner;** 
among  which,  however,  there  is  no  mention 
of  any  fee  for  attendance  upon  court.  "  And 
there  shall  be  allowed  and  paid  to  each  super- 
visor of  election,  and  each  special  deputy 
marshal,  who  is  appointed  and  performs  his 
duty  under  the  preceding  provisions,  com- 
pensation at  the  rate  of  f5  for  each  day  he 
is  actually  on  dutv,  not  exceeding  ten  days." 
The  intention  of  Congress  evidently  was 
riAni  ^b<^^  ^®  chief  supervisor,  whose  duties  are 
llouj  entirely  distinct  from  those  of  an  ordinary 
supervisor,  should  be  paid  by  fees,  and  that 
the  ordinary  supervisor  should  receive  as  his 
sole  compensation  $5  per  day  while  actually 
on  duty,  referring,  evidently,  to  their  duty 
at  the  registration  and  polls,  and  not  to  any 
supposed  obligation  to  attend  upon  the  court. 
As  a  commissioner,  he  is  only  entitled  to  a 
per  diem  of  $5  when  hearing  or  deciding  a 
aiminal  case,  and  nothing  for  attendance 
upon  court. 

It  results  that  the  action  of  the  circuit 
court  must  be  sustained,  except  in  regard  to 
the  two  items  for  docket  fees  and  instruc- 
tions to  supervisors,  and  that  its  iudraient 
should  be  reduced  by  the  amount  disallowed 
of  those  two  items. 

The  eaee  ioiU  th^rfore  be  remanded  to  t?ie 
(Xreuit  Cowrie  triih  directions  to  vacate  the 
fudffmerU  heretofore  rendered,  and  to  enter  a 
nme  judgment  in  eor^formity  to  tM$  opinion. 


UNITED  STATBS,  Appt., 

t. 

SAMUEL  T   POINIER. 
(See&  a  Bttporter'8  ed.  100-104.) 

Oifmpeniation  qf  cMrf  iupervieor  qfelectiom, 

A  oblef  sapervlsor  of  eleotloos  Is  not  entitled  to  re- 
oelve  paj  for  leoordlng  and  indexing  informa- 
tloos,  but  is  for  flUnff  them;  he  is  not  entitled  to 
receive  paj  for  reoordinff  aT>polntmentB  of  super- 
▼isoia,  bat  is  entitled  to  pay  for  indexing  saoh 
i^potntments  at  16o.  per  folia  and  to  pay  for  pre- 
pering  instructions  to  super  visors;  and  also  to  be 
paid  for  the  expense  of  printing  and  distributing 
such  instructions,  where  the  court  below  allows 
such  expense,  or  the  officers  of  the  Department 
are  of  tlie  opinion  that  the  charge  is  a  reasonable 
one;  he  Is  not  entitled  to  receive  pay  for  perMeme 
and  milage  for  attendance  upon  the  droult 
court;  be  is  entitled  to  be  paid  for  necessary  sta- 
ttonuy  fnmJshed  by  blm  for  the  use  of  super- 
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ON  APPEAL  from  a  Judgment  of  the  Dis- 
trict Ck>urt  of  the  UottedStates  for  the  Dis- 
trict of  South  Oaroiina  foi  services  of  the  chief 
supervisor  of  election.  I^aeated,  and  a  neto 
judgment  ordered  to  be  entered  in  eor\formitg  to 
the  opinion. 

Statement  by  Mr.  Juttke  Brown: 
This  was  an  action  against  the  United 
States,  brought  under  the  Act  of  March  3, 
1887  (24  Stat.  505),  to  recover  for  services 

Serformed  as  chief  supervisor  of  elections 
uring  the  months  of  October  and  November,, 
1888.  The  petition  set  forth  in  substance  that 
the  claimant  was  a  commissioner  of  the  cir- 
cuit court,  and  had  also  been  appointed  chief 
supervisor  of  elections  for  the  several  dis- 
tricts of  South  Carolina;  that  he  resided  in 
Spartanburg,  in  the  Western  District  of  South 
Carolina,  and  that  his  duties  required  his  at- 
tendance before  the  circuit  court  in  the  City 
of  Charleston ;  that  between  the  5th  of  Octo- 
ber and  the  14th  of  November,  1888,  he  per- 
formed the  services  and  incuned  the  expenses 
set  forth  in  his  petition,  and  in  the  schedule 
annexed  thereto;  that  his  account  was  duly 
presented  to  the  circuit  court  and  approved ; 
that  such  account,  amounting  to  $968.70,  was 
subsequently  presented  to  Uie  Treasury  De- 
partment, and  allowed  at  $314.45,  leaving  a 
difference  of  $649.25,  for  which  the  action 
was  brought.  Upon  trial  in  the  district 
court,  judgment  was  rendered  in  favor  of  the 
petitioner  for  $641.15  (40  Fed.  Rep.  189), 
from  which  the  United  States  appealed  to  this 
court. 

Meetre.  John  B.  Chiton.  Aesietant  Atty-Gen., 
and  John  C.  Obaney  for  appellant. 

Meeere.  J6hn  WingeUe  vad  Curies  O.  Lftn- 
oMiter  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

No  question  is  made  in  regard  to  the  ac- 
tual performance  of  the  services  charged  for, 
but  the  Attomey-Ckneral  contends  that  there 
is  no  warrant  of  law. for  the  allowance  of 
the  following  items : 

1.  "Recording  and  indexing  105  informa- 
tions, $81.50."  It  is  not  altogether  easy  to 
determine  what  is  meant  by  **  informations.  ^ 
as  used  in  this  connection.  The  only  author- 
ity for  this  charge,  to  which  our  attention 
has  been  directecC  is  contained  in  the  clause 
of  g  2026,  which  provides  that  the  chief  super- 
visor "shall  receive  the  applications  of  all 
parties  for  appointment,  **  and  shall  present 
such  applications  to  the  judge,  and  "fumisb  h^ai 
information  to  him  in  respect  to  the  appoint-  "  ' 
ment  by  the  court  of  such  supervisors  of  elec- 
tion. "  It  would  seem  ftrom  this  that  the  "  ap- 
plications" were  presumed  to  be  in  writing, 
and  tilat  the  only  "information"  contemplated 
was  such  Imowledge  of  the  qualification  and 
competency  of  the  applicants  as  the  chief 
sui>ervi8or  might  UiirJc  fit  to  furnish  orally 
to  Uie  judge.  There  is  no  paper  or  docu- 
ment contemplated  by  the  Statute  which  can 
properly  be  called  an  "information."  If,  as 
would  appear  from  the  opinion  of  the  court 
below  ana  from  the  brief  of  the  petitioner, 
these  informations  were  the  recommendations 
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of  the  agents  or  committees  of  each  political 
party,  there  is  clearly  no  necessity  for  record- 
ing them,  though  a  charge  for  filing  them 
as  a  part  of  the  records  of  the  office  would 
seem  to  be  proncr  under  §  2081,  which  allows 
**for  filing  ana  caring  lor  every  return,  re- 
port, record,  document  or  other  paper  required 
to  be  filed  by  him  under  any  of  the  preceding 
provisions,  ten  cents."  It  aoes not,  however, 
follow  that  every  paper  which  the  law  au- 
thorizes to  be  filed  must  therefore  be  recorded 
or  copied.  To  entitle  a  paper  or  document 
to  be  recorded  it  should  have  some  permanent 
value.  Where  the  original  paper  is  preserved 
or  filed,  such,  for  instance,  as  the  pleadings, 
exhibits,  depositions  or  other  papers  in  a-i 
common  suit  at  law  or  equity,  no  necessity 
ordinarily  exists  for  its  being  recorded.  As 
a  charge  of  ten  cents  for  filing  these  informa- 
tions was  allowed  by  the  Department,  the 
exception  to  this  item  for  recording  and  in- 
dexingis  therefore  sustained. 

2.  ^Recording  and  indexing  appointment 
of  1,008  supervisors,"  two  folios  each,  at 
15  cents,  $802.40.  The  only  connection  of 
the  chief  supervisor  with  the  appointment  of 
his  subordinates  is  set  forth  in  §  2026,  which 
provides  that  he  shall  receive  their  applica- 
tions, and  upon  the  opening  of  the  court  **he 
shall  present  such  applications  to  the  judge 
thereof,  and  furnish  information  to  him  with 
respect  to  the  appointment  by  the  court  of 
sudi  supervisors  of  election."  The  appoint- 
ments are  made  by  the  Judge  of  the  court ;  the 
order  for  these  appointments  is  entered  by  the 
clerk  in  his  journal,  and  the  commissions 
are  then  signed  by  the  Judffe  and  delivered 
to  the  supervisors.  It  is  doubtless  proper 
that  a  list  of  these  appointments  shall  be  pre- 
served in  the  office  of  the  chief  supervisor, 
and  that  the  same  shall  be  indexed,  out  there 
is  no  necessity  whatever  for  the  copying  or 
recording  such  appointments  for  which  the 
large  charge  of  $802. 40  is  made.  The  charge 
of  15  cents  per  folio  for  indexing  such  ap- 
pointments would  seem  to  be  proper,  but  the 
charee  for  recording  them  is  unnecessary  and 
should  be  disallowed  as  a  mere  effort  to 
multiply  fees. 

8.  For  preparing  Instructions  to  su];>ervi- 
sors,  $2.40.  This  item  is  allowed  upon  the 
authority  of  UndUd  8iate$  v.  McDermatt, 
anU,  891. 

4.  The  petitioner  does  not  make  a  per  folio 
charge  for  copies  of  such  instructions  as  was 
done  in  the  Ckue  qf  JUcDermott,  ante,  801 ;  but 
he  claims  for  1,006  of  such  copies  at  10 
cents  each.  We  think  he  is  entitled  to  the 
expense  of  printing  and  distributing  these 
instructions,  and«  as  the  court  below  not  only 
formally  approved  his  account,  including 
this  charge,  but  upon  reconsideration  for- 
mally allowed  it,  as  a  proper  and  necessary 
disbursement,  such  allowance  should  not  he 
disturbed.  Where  the  statute  provides  gen- 
erally for  the  expense  of  printing  blanks, 
and  the  court  allows  the  account,  or  the  of- 
ficers of  the  Department  are  of  the  opinion 
that  the  charge  is  a  reasonable  one  for  the 
expense  and  trouble  of  printing  and  distrib- 
uting copies  of  sudi  olanks,  such  allow- 
ance would  be  regarded  as  conclusive  by 
this  court,  under  our  ruling  in  the  case  of 
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Vhitdd  8kUe$  v.  Jima,  184  U.  S.  488  [83: 
1007].  The  trouble  of  procuring  and  dis- 
tributing copies  of  these  instructions  is  one 
of  those  services  for  which  no  distinct  com- 
pensation is  made  by  statute,  and  the  pro- 
priety of  an  allowance  for  the  same  is  a  mat- 
ter largely  within  the  discretion  of  the  court 
and  the  accountinfl"  officers  of  the  Treasury. 
The  exception  to  this  item  is  therefore  over- 
ruled. 

5.  The  exception  by  the  Attorney- General 
to  the  charge  for  per  diems  and  milage  for 
attendance  upon  the  circuit  court  at  Charles- 
ton is  sustained  upon  the  authority  of  United 
States  v.  MeDermott,  The  argument  that, 
while  the  statute  makes  no  provision  for  pay- 
ing the  chief  supervisor  for  his  attendance 
upon  court,  he  is  entitled  as  a  commissioner 
to  the  sapie  fees  as  a  clerk  for  the  performance 
of  like  services,  that  the  clerk  is  entitled  to 
a  per  dier.i,  and,  therefore,  the  commissioner 
should  be,  is  somewhat  strained,  in  view  of 
the  fact  that  he  does  not  attend  as  commis- 
sioner, and  ihat  no  allowance  is  ever  made  to 
a  commissioner  for  attendance  except  when 
hearing  and  deciding  criminal  cases  himself. 
If  no  allowance  be  made  by  statute  to  com- 
missioners or  to  chief  supervisors  for  attend- 
ance or  milage,  it  is  difficult  to  see  upon 
what  theory  l£e  petitioner  is  entitled  to  it. 

6.  Ceitain  items  for  stationery  allowed  by 
the  court  below  are  objected  to  by  the  Attor- 
ney-General, but  are  properly  allowable 
under  that  clause  of  section  2026  which  re- 

?[uires  the  chief  supervisor  to  prepare  and 
umish  all  necessary  books,  forms,  blanks 
and  instructions  fur  the  use  and  direction  of 
supervisors.  What  shall  be  deemed  neces- 
sary forms  and  blanks  must  be  left  to  a  cer- 
tain extent  to  the  court  passing  upon  the 
question,  and  we  should  not  feel  authorized 
to  disturb  such  allowance  unless  its  discre- 
tion were  abused.  As  the  petitioner  made  no 
charge  for  drawing  these  instiuctions  to  sup- 
ervisors, to  which  he  would  have  been  entitled 
under  our  ruling  in  United  8tate$  v.  McDer* 
mott,  he  is  at  least  entitled  to  the  expense  of 
printing  ^em. 

The  fiidgmerU  cf  the  eaurt  bdate  mud  be  mi* 
eated  and  eet  aeide,  and  a  new  JudgmmU  m^ 
tered  in  eoftformitif  teith  this  cpinion. 


UNFTBD  STATES.  Appi., 

ROBERT  'barber 
ISee  8.  a  Reporter*!  ed.  16A-1Ml> 

Fees  qf  •  eommissionsr  in  criminal  eases. 

In  orlmlnal  oases,  a  oonunlsrioner  of  the  otroall 
court  is  entitled  to  the  foUowlnir  fees:  fbr  draw- 
ing oomplalnts,  where  the  looal  praotloe  requires 
the  complaint  to  be  reduced  to  writing,  SOo.  per 
folio:  for  each  oath  administered  in  coonectton 
with  the  complaint,  lOc,  and  Iftc.  for  each  jurat; 
for  flhng  a  complaint  or  other  paper,  10c;  for 
iauing  a  warrant,  $1;  for  entering  returns  there- 
on, IBa  per  folio;  for  filing  a  warrant*  lOc;  and 
the  «une  fees  for  like  aerrices  In  ftnoing  and 
torn  of  snhpoenas;  fOr  acknowledgment  of 
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oofrnlzanoes,  25o.  each,  trat  only  one  aoknowled^- 
ment  can  be  allowed  for  each  reoognizanoe;  for 
the  oatbs  of  sorettes  and  the  jurats  to  snob  oaths; 
for  pay  rolls  of  wttneeses,  16c.  per  f oUo;  and  lOo. 
for  each  oath  administered  to  witness  in  support 
of  his  olaim  for  his  fees;  for  transorlpt  of  proceed- 
ings, 16c  per  folio;  for  depositionB  on  examina- 
tions, aOa  per  folio;  for  filing  each  paper  lOo.;  but 
where  two  or  more  depositions  are  embraced  in 
a  single  paper,  or  a  series  of  sheets  are  attached 
together,  they  form  but  a  single  paper. 

[No.  1164.] 
Argued  and  Submitted  March  IS,  IS,  1891.    De- 
cided May  11, 1891. 

APPEAL  from  a  judgmeot  of  tbe  Circuit 
Court  of  the  United  States  for  the  Middle 
District  of  Alabama  in  favor  of  a  commissioiier 
of  the  circuit  court  for  the  amount  of  his  fees. 
Affirmed,  €U  tnodifled. 

Statement  by  Mr.  Jtutiee  Brownt 
This  action  was  brought  to  recover  fees  in 
149  criminal  cases  in  which  certain  proceed* 
ings  were  had  before  the  appellee,  as  com- 
missioner of  Uie  Circuit  Court  for  the  Mid- 
dle District  of  Alabama.  The  items  of  the 
several  services  were  set  out  in  a  bill  of  par- 
ticulars, which  was  admitted  to  be  correct, 
the  district  attorney  interposing  a  demurrer 
to  the  petition  for  the  purpose  of  securing 
a  Judicial  determination  of  the  legality  of 
tbe  several  charges.  Judgment  having  been 
entered  in  favor  of  the  petitioner  for  $S)2.00, 
an  appeal  was  taken  by  the  United  States  to 
this  court. 

Mesere.  John  B.  Chiton,  Aaistant  Atty-Oen., 
and  John  C*  duuiey*  Aesistant  Atty.,  for 
appellant 

Meeere.  William  W.  Dudley  and  Bieh- 
ard  R.  McMahon  for  appellee. 

Mr,  Jtutiee  Brown  delivered  the  opinion 
of  the  court : 

It  was  admitted  that  the  petitioner  was  a 
com:nissioner  of  the  circuit  court;  that  he 
actually  and  necessarily  performed  the  serv- 
ices set  forth  in  his  petition ;  and  that  his 
accounts  containing  those  charges  were  duly 
approved  by  the  district  court,  as  required 
by  law.  Objection  was  made  by  the  gov- 
ernment to  the  allowance  of  the  following 
items: 

1.  "Drawing  complaints."  In  the  case  of 
United  States  v.  Stoing,  ante,  888,  we  held 
that  where  the  local  practice  required  a 
magistrate  to  reduce  the  examination  of  the 
complaining  witnesses  to  writing,  an  allow- 
ance  for  drawing  the  complaint,  as  "^  for  tak- 
f  1661  ^S  ^^^  certifying  depositions  to  file,"  was 
^  a  proper  charge  under  Rev.  Stat.,  g  847.    By 

S  4356  of  the  Code  of  Alabama,  it  is  provided 
that  **upon  a  complaint  being  made  to  any 
one  of  the  magistrates  specified  in  g  4680, 
that  such  offense  has,  in  the  opinion  of  the 
complainant,  been  committed,  the  magistrate 
must  examine  the  complainant  and  such  wit- 
nesses as  he  may  propose,  on  oath,  take  their 
depositions  in  writing,  and  cause  them  to  be 
subscribed  by  the  persons  making  them. "  By 
%  4257  "  the  depositions  must  set  forth  the  facts 
stated  by  this  complainant  and  his  witnesses 
tending  to  astablish  the  commission  of  the 
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offense  and  the  guilt  of  tbe  defendant." 
Under  these  sections  it  is  made  the  duty  of  the 
committing  magistrate  to  reduce  the  deposi- 
tion or  complaint  of  the  principal  witness  or 
witnesses  to  writing,  and  we  see  no  reason 
why  he  should  not  be  paid  therefor.  This 
was  the  view  of  the  Court  of  Claims  of  a  sim- 
ilar claim  made  under  the  practice  of  Ala* 
bama  in  the  case  of  Baveeies  v.  United  States, 
24  Ct.  CI.  224.  The  obiection  to  this  item  is 
therefore  overruled. 

(a.)  Petitioner  is  also  allowed  a  fee  of 
10  cents  for  each  oath  administered  in  con- 
nection with  these  complaints,  and  16  cents 
for  each  jurat,  as  for  a  certificate.  United 
States  V.  McDermott,  ante,  891. 

ih.)  He  is  also  entitled  to  a  fee  of  10  cents 
for  filing  such  complaint,  under  g  847,  and 
under  the  clause  of  g  828,  "for  filing  and 
entering  every  declaration,  plea  or  other 
paper,  10  cents." 

2.  No  objection  is  made  by  the  government 
to  the  second  series  of  items  for  Issuing  45 
warrants  at  $1  each,  entering  128  returns 
thereon  at  15  cents  per  folio,  and  filing  such 
warrants  at  10  cents  each,  nor  to  the  (marges 
for  like  services  in  connection  with  the  issu- 
ing and  return  of  subpoenas. 

S.  The  fourth  series  of  items  relates  to 
charges  in  connection  with  the  recognizances 
of  defendants  for  examination.  We  have 
already  held  in  United  States  ▼.  Bwing,  ante, 
888,  that  a  charge  for  the  acknowledgment  of 
recognizances  was  proper,  though  out  one 
acknowledgment  for  each  recognizance  can 
be  allowed.  There  is  no  valid  objection  to 
the  allowance  for  the  oaths  of  sureties  and 
the  jurats  to  such  oaths.  It  is  usual  and 
proper  to  require  that  persons  offering  them- 
selves as  sureties  for  the  appearance  of  the 
accused  in  court  shall  justify  to  their  pecun- 
iary responsibility,  and  the  expense  of  (heir 
so  doing  stands  upon  the  same  footing  as  the 
recognizance  itself.  It  is  true  that  the  taking 
of  recognizance  or  bail  for  appearance  is  pri- 
marily for  the  benefit  of  the  defendant,  and 
in  civil  cases  it  is  usual  to  require  the  costs 
of  entering  into  such  recognizances  to  be  paid 
by  the  defendant  or  other  person  offering  him- 
self as  surety.  But  in  criminal  cases  it  is 
for  the  interest  of  the  public  as  well  as  the 
accused  that  the  latter  should  not  be  detained 
in  custody  prior  to  his  trial,  if  tbe  govern- 
ment can  be  assured  of  his  presence  at  that 
time ;  and  as  these  persons  usually  belong  to 
the  poorest  class  of  people,  to  require  them 
to  pay  the  <K>st  of  their  reco^izances  would 
generally  result  in  their  being  detained  in 
Jail  at  tne  expense  of  the  government,  while 
their  families  would  be  deprived,  in  many 
instances,  of  their  assistance  and  support. 
Presumptively  they  are  Innocent  of  the  crime 
charflred,  and  entitled  to  their  constitutional 
privilege  of  being  admitted  to  bail,  and  as 
the  whole  proceeding  is  adverse  to  them,  the 
expense  connected  vnth  their  being  admitted 
to  bail  is  a  proper  Aharge  against  the  govern 
ment. 

4.  The  same  rule  will  apply  to  recognl 
zances  d  'vitnesses  summoned  at  the  expen8)t> 
of  the  government. 

5.  The  charge  per  folio  for  pay  rolls  of  wit- 
nesses is  proper,  as  well  as  uie  charge  of  10 
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I1T-1B0                          ScTBrna  Gouxr  cm  thb  Unm>  Statil 

cents  for  Mcb  oath  admin latered  to  a  witnesi 

in  aupport  of  bU  claim  tot  attendance  and  *^  ""w  aect 

milajE.  SllSr*'^' 

6.  The  dtarge  per  folio  for  tnuucripta  of  T""™ 
prooeedlnga  te  lawful  under  Revised  Statute^  „  J^ 
I  101*.  wSlch  provides  that  "copies  of  the  B."fteto 
proccM   (issued  by  the  commissioner)  shall 
be  returned  as  apeedilj  aa  maj  t)«  into  the  .  ,   „  ,,„ 
clerk's  office  of  such  court,  together  with  the  eipai  and 
reoogniianoea  of  the  witnesses  tor  their  ap- 
pearance to  testlfv  In  the  esse."    In  moat  Submitted  AjtrA 
districts  it  Is  the  habit  of  comrolsslouen  to 

send  up  Uie  original  proceedings  before  them.  .  ppeal  ^^  .  jndjtment  of  the 

A  practice  to  w^ich  there  aeem*  to  be  no  ob-  ^  ftSitif  STUnltedKi  to  the 

jectlon,  coodncing,  as  It  does,  to  a  dimlnu-  -■   '^"^"."t ."T'  vuii™_i»w™i«  ■« 
tloQ  of   expenses  to   the  goTerament ;    but 
where  the  requlrsments  of  section  1014  are 


...            „     .  Statement  by  JTr.  Ji«((e»  B    _      . 

the  gOTcnunent.  This  was  a  consolidation  of  ihreeacflsMll 

7.   The  charge  per  folio  for  depositions  teooTer  for  aervioea   aa  commiMfaMr  if  H 

taken  on  examination  is,  we  think,  fairly  ai-  Chvult  Court  for  the  Middle  DIsbiet  ol  il» 

lowable.Qpon  thesameprincipleon  whictawe  bama.    The   serricea   are   admitted  la  IM 

have   allowed  It   for  preparine  complaints,  been  rendered,  and  the  acconnta  tbimlBr  % 

Section  4286   of   the  Criminal  Ck>de  of  Al-  proved  by  the  proper  court  under  the  Attc 

abama  requires  that   "the  evidence   of  wit-  February  2S,  187S  (18  BtaL  SSQ.    TbiCAl 

nesses  examined  most  be  reduced  to  writing  States  interposed  a  demurrer  to  Iha  peMh^ 

bv  the  magistrate,  or  under  his  direction,  and  upon  the  hearing  of  which  JndgBKM  «a  » 

signed  by  the  witnesses  respective! v."    As  tmed  In  favor  of  the  petlUoDCT  for  IMU: 

there  isnoapeclal  provision  for  the  allowance  (SSFed.  Bep.  886),  from  which  an  ippM^' 

of  a  charge  for  sndi  evidence,  itmaybecon-  taken  and  allowed  to  thiaoomL 

sidered  as  a  deposition  within  S  847,  for  the  m,,.-  „„  _„  _>—,«,_«  _  ■  ■  -  abj  k 

taking  and  cert^ing  of  which  the  Mmmis-  ^iNn^dT^^T^  -      "*•*  «  ■ 


sioner  Is  entitled  to  30  cents  per  folio.     We    Qartiea 
held  a  similar  charge  to  be  proper  In  the   *^^ 

)  of    UmUd  Statu  v.  J^i^,  ant*.  888.       jfr.  j«,tf«  Brown  ddivend  llwa|*tarf 


8.  But  the  charge  for  fllinssuch  depoei' 
tlona  should  be  disallowed.  Section  8%  al' 
lows  "  for  filing  and  entering  every  declara- 
tion, plea  or  other  paper,  t«n  cents.  "Each  ' 


the  court: 

This  caae  waa  tubmitled  upon  farUi  flrik 
a  prior  case  between  the  same  oaitlaa.  Mtf 
Stata  V.  Barter,  ant»,  p.  8M.  « 


«8ition  is  not  necessarily  a  "paper"  within  did  not  dIacusilhepohiiainTOlvwi,  a«l,k«l 

tlie  meaning  of  this  clause.     If  two  or  mote  absence  of  an  aaeiininient  "*  »*»■   *■  dk 

peposltlonsaraetobraced  In  a  single  paper,  or  murrer  also  being  general,  ■* 

a  series  of  sheets  are  attached  together,  they  look  to  tbe  dlasSowancea  by  I 

form  but  a  slnsle  paper,  within  the  meaning  troller,  and  to  the  ODinion  of  tk 


Of  the  law      We   had  occasion  recently  to  certain  the  queeUons  raised  upoalbabMlf 

pass  upon  this  question  in  the  case  of  SeUu  la  Uie  court  below.    Tbe  oblecUaaa  l»fti» 

V.  FaiitM.  IS8  U.  S.  S«2  [84 :  10401,  where  oounu  appeal  to  be  aa  fOUows: 

two  letters  pasted  together  were  held  to  con-  i.  To  aU  charges  hi  exc^  of  tbna  Mbiti 

•ti'iite  but  ine  in  law.  drawing  compl^ots.    While  it  ta  tiM  tWi 

TnesR  embrace  all  the  items  to  which  ob-  complaint   will  not   otdinarlly   exncd  tm, 

{•ction   Is  made   by  the  Attomev-Qeneral.  folios  in  length,  it  ta  obvxMH  tlml  thai  4 

t  remaina  that,  \tpon  being  medijUd  by  de-   cases,  as,  for  instance,  in  p-  "    "  * " 


ducting  the  last  Item  of  |10.80,  (hejwleintnl  jmy  or  conspiracy,  when  It   nay  bi  wife 

tf  tki  eowrt  bOov  mva  ht  affirmtd.  longer  than  that.    As  the  oompUnb  to  wMJ 

this  objection  is  taken  appear  \a  hat  M 

-  sillier  under  section  M61,  nr  catdM  (Ml 

irvrm-T^   HTi-rwo     j™.  "P™  ""^  '*'"*'  **'  *"  United 

UHITED   STATES,   Appt.,  seclion64*0,forconiplT*(7juadi 

'-  (or  perjury,  or  under  section  B 

ROBERT    BARBEB.  nation  of  perjury,  it  ia  antlrelT  ptotaUi  i_ 

._.  n  »      ^    ,     <   ._m.  more  than  tht«e  foUoa  nav  have  ban  mN 


upon  the  subject,  that  sotnethtnf  aMttili 
discretion  of  the  dhuict  aOanqra 

- . jamlssjooer,  and  that.  If  ihe  coai^M 

eomplalntatDcrlmlnalcanawlnTatlieoompUliita    ue  notunnecessarflypiolll,  IbeirnctinAld 
!S  ".'!i^''.!!2?'i;^  K""'  "^  """^  ""*'•   l»  sustained.    This  It  a  qneMkm  td  ImBlUi 


L  A  oommlBlODer  ot  the 
to  oham  tor  more  than  three  tolloi  for  diawliiK    the  commlssJODer, 


•    1  ^nni—in^...... «■..-_ *»-*»—.—  «..     esses,  and  aathe  court 

S.    A  commlaakiDeT  mar  ohiTse  fees  for  more  than    »„i„  t.  ii.  «»«..! .»». 
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only  in  ita  formal  appnral  <^  this 
its  opinion  upon  Iba  dei 
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plosaffe  to  Inereafe  feet,  we  think  the  item 
thodabetDowed. 

2.  The  ohJectloB  to  chargee  for  more  than 

one  caie  aganist  the  eame  party  for  a  violation 

of  the  same  section  of  the  Revised  Statutes  is 

(*  •^     somewhat  more  serions,  and  vet  we  think  that, 

under  the  drcumstanoes,  it  is  not  well  taken. 

The  object  of  the  proceedings  before  the 
committing  magistrate  is  to  secure  the  attend- 
ance of  the  accused  to  answer  any  indictment 
that  may  be  found  by  the  grand  jury,  and  or- 
dinarily one  complaint  is  sufficient  for  that 
Surpose,  however  numerous  the  charges  may 
e  i^inst  him.  The  grand  Jury  mav  find  in- 
dictments for  ss  many  violations  of  law  as  it 
may  see  fit,  but  this  power  does  not  render  it 
necessary  that  he  should  be  held  to  bail  in  more 
than  one  case.  It  does  not  follow,  howevw, 
tbat  more  than  one  proceeding  may  not  be  in- 
stituted against  him,  and  occasionaUy  an  exi- 
gency may  arise  that  would  render  it  expedient 
to  do  so.  Much  must  be  left  to  the  discretion 
of  tbe  district  attorney  in  that  regard;  he  is 
the  sworn  officer  of  the  government,  and  pre- 
sumed to  act  in  its  best  interests.  In  explana- 
tion of  tbe  duplication  of  warrants  in  this  case, 
the  petitioner  states  that "  tbe  different  cases 
related  to  diiferent  and  distinct  acts,  at  differ- 
ent times  and  places,  and  about  different  and 
distinct  matters  and  things,  having  no  connec- 
tion with  each  other,  and  with  different  persons 
as  defendants  and  witnesses.  That  whatever 
would  or  might  have  been  elsewbere,  courts  in 
Alatwma  do  not  dismiss  a  large  number  of  in- 
dictments against  any  person  for  no  other  rea- 
son than  that  another  mdictment  might  yet  re- 
main upon  which  the  person,  if  agreeable, 
could  be  tried  for  some  like  or  unlike  offense, 
the  pardoningpower  being  placed  only  in  the 
executive."  While,  for  the  reasons  above 
stated,  we  are  not  entirely  convinced  by  this 
statement,  so  far  as  it  is  an  argument,  tbere 
are  certain  facts  contained  in  it  which  show 
that  it  was  within  the  power  of  the  commis- 
sioner to  issue  these  warrants,  and.  under  the 
case  of  United  States  v.  Jonee,  184  U.  S.  488 
[88:  10071,  the  approval  by  the  court  of  his 
accounts  Is  condusive  that  his  discretion  was 
exercised.  If  the  officers  of  the 
iry  were  at  liberty  to  question  the  pro- 
priety of  every  charffoin  all  cases,  the  approval 
of  the  courts  would  be  an  idle  ceremony.  We 
can  give  no  less  weight  to  such  approval  than 
to  say  that  it  covers  all  matters  within  the  dis- 
mm^g^  cretion  of  the  officer  rendering  the  ace  ant. 
1  ■•*^  The  exception  to  this  item  is  therefore  over- 
ruled. 

8.  We  have  already  held  that  a  fee  is  prop- 
erly chargeable  for  the  acknowledgment  of  a 
recognizance,  but  that  such  acknowledgment 
is  a  single  act,  though  it  be  made  by  principal 
and  sureties,  and  that  but  a  single  fee  of  26 
cents  is  chargeable  therefor.  United  States  v. 
Ewing,  ante,  p.  888. 

These  accounts  must  be  allowed,  with  the 
exception  of  the  fees  charged  for  the  acknowl- 
edgment of  more  than  one  person  in  each  case. 

Thsjw^/meni  qf  the  court  belate  mvet  be  re- 
versed, and  the  ease  remanded  toith  instructions 
to  enter  a  new  Judgment  in  conformity  to  this 
4^nion. 

Mr.  Justice  Brmdimy  did  not  sit  In  this  case, 
saA  took  no  part  in  its  decision. 
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FfBcs  of  Oerks  ef  United  States  circuit  and 
district  courts. 

The  olerk  of  the  United  States  olrouit  and  distrlot 
courts  Is  entitled  to  the  fees  for  flllnir  papen  in 
ortmloal  oases,  as  they  are  reoeived  from  the 
oommisskmer;  and  for  HHing  oaths,  bonds  and 
appotntments  of  deputy  marshals.  Jury  oommis- 
sionen,  baflUEs,  distrloi  attorneys  and  their  aa- 
slstants,  and  for  reoording  them  where  It  is  the 
praotioe  to  require  them  to  he  recorded,  but  not 
to  tlie  expense  of  taking  the  oaths  and  ezeoutixig 
tbe  bonds;  he  is  entitled  to  fees  for  entering  and 
copies  of  orden  approving  the  accounts  of  such 
oflSceis;  and  fees  for  copies  of  indictments 
fumiihed  to  defendants  upon  the  order  of  the 
oourt,  but  not  for  doclreting,  indexing  or  taxing 
costs  in  criminal  cases  in  which  no  indictment 
was  Hied;  he  is  not  entitled  to  be  paid  for  seals 
affixed  to  oopiesof  orders  for  payment  by  the  mar- 
shal of  sums  due  to  Jurors  and  witnesses,  unless 
the  officers  of  the  Treasury  Department  require 
such  copies  to  be  authenticated  by  tbe  seal  of 
the  court;  he  is  entitled  to  fees  for  entering  orders 
for  trial  and  recording  tbe  verdicts  in  criminal 
cases,  and  for  filing  precipes  for  bench  warrants, 
but  not  for  filing  precipes  for  mittimuses:  he  is 
entitled  to  fees  for  incorporating  in  the  final  rec- 
ord In  criminal  cases  the  order  made  by  tbe 
oommisrtoner  binding  the  party  to  appear  before 
tbe  grand  Jury  in  a  district  in  which  it  is  required 
that  the  record  shall  include  such  order,  and  he 
is  entitled  to  compensation  for  copies  of  sub- 
poenas furnished  to  the  marshal  for  services  upon 
witnesses  in  criminal  cases,  in  a  district  where 
there  is  a  rule  of  the  court  requiring  the  dork  in 
issuing  subpoenas  to  make  copies  to  be  left  with 
the  witnesses. 

[No.  1244.] 

Argued  March  It,  IS,  1891.    Decided  May  11, 

1891. 

ON  APPEAL  from  a  Judgment  of  the  Dis- 
trict Ck>urt  of  the  united  States  for  the 
Northern  District  of  Iowa  in  favor  of  petitioner 
for  the  recovery  for  services  ss  clerk  of  the 
United  States  circuit  and  district  courts.  Be- 
versed,  with  directions  to  enter  a  new  Judgment 
in  eoriformity  to  t?ie  opinion. 

Statement  by  Mr.  Justice  Brownt 
This  wss  as  action  brought  to  recover  for 
services  ss  clerk  of  the  CGcuit  and  Dislrict 
Courts  of  the  United  States  for  the  Northern 
District  of  Iowa,  the  items  of  which  were  an- 
nexed to  the  petition.  Judgment  having  been 
rendered  Ui  mvor  of  petitioner  for  $516.16  (41 
Fed.  Rep.  571),  an  appeal  was  taken  by  the 
United  States  to  this  court. 

Messrs.  John  B.  Cotton,  Assistant  AUy-Gen., 
and  John  CChaney*  Aesietant  Atty.,  for 
appellant 

Messrs.  Thos.  A.  Hamilton  and  O.  C.  Laa- 
e»star  for  appellee. 
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Mr,  JiiiUce  Brown  delivered  the  opinion  of 
the  court: 

This  account  consists  of  ninety-nine  sepa- 
rate items,  which  we  proceed  to  consider  in  the 
order  in  which  they  appear  in  the  demurrer 
filed  in  the  court  below,  and  in  the  opinion  of 
the  court. 

1.  The  first  series  of  items  embraces  the  fees 
charged  in  fort^-five  criminal  cases,  for  filing 
the  papers  certified  up  by  the  commissioners 
before  whom  the  examinations  were  had.  In 
the  majority  of  the  cases  the  number  of  papers 
filed  by  the  clerk  ranged  from  four  to  six,  in  a 
few  they  were  eight  in  number  and  in  one  six- 
teen. In  the  whole  forty-five  cases  there  were 
filed  267  papers.  By  Rev.  Stat. ,  §  828,  the  clerk 
is  allowed  10  cents  "for  filing  and  entering 
every  declaration,  plea  or  other  paper."  Bv 
section  1014  the  commissioners  of  the  circuit 
court  are  re(|uired  to  return  copies  of  the  proc- 
ess as  speedily  as  may  be  into  the  clerk's  office 
of  the  court  to  which  the  defendant  is  botmd 
over  to  appear,  to&;ether  with  the  recognizances 
of  the  witnesses  for  their  appearance  to  testify 
in  the  case.  In  preparing  the  transcript  of 
proceedings  for  transmission  from  a  lower 
to  a  higher  court  it  is  usual  and  proper  to 
attach  the  papers  together,  with  a  suitable 
indorsement  indicating  their  character  as  a 
transcript,  and  to  treat  them  as  one  paper,  and 
if  in  such  case  the  original  be  sent  up,  the 
same  course  should  be  pursued.  If  such 
papers  are  sent  up  separately,  they  are  liable 
to  be  mixed  with  papers  subsequently  filed 
in  the  case  and  produce  confusion.  Such 
transcript  or  papers  are  properly  sent  up  as 
soon  as  the  case  is  finished  before  the  commis- 
sioner, and  before  action  is  taken  by  the  grand 
lury.  The  accounting  officers  of  the  Treasury 
in  this  case  seemed  to  assume  either  that  the 
clerk  should  select  certain  papers  and  file  those 
only,  or  should  fasten  them  together  and  file 
the  bundle  as  one  paper.  The  derk,  however, 
is  not  responsible  for  the  manner  in  which  such 
papers  are  transmitted  by  the  commissioner, 
nor  is  it  his  duty  to  select  out  the  Complaint, 
the  recognizance  or  any  other  particular  paper, 
and  say  that  that  only  should  be  filed.  Be- 
cause the  Statute  allows  the  fee  "for  filing  and 
entering,"  it  does  not  necessarily  follow  that 
before  be  is  entitled  to  the  fee  he  must  enter 
every  paper  that  he  files  upon  his  courtdocket; 
be  may  make  the  entry  upon  any  proper  book 
kept  for  the  purpose.  His  duty  is  discharged 
by  filing  them  as  they  are  received,  and  the  ex- 
ception to  his  charge  therefor  is  accordingly 
overniled. 

2.  The  charges  for  filingtbe  oaths,  bonds  and 
appointments  of  deputy  marshals.  Jury  com- 
missioners, bailiffs,  district  attorneys  and  their 
assistants  are  properly  made  against  the  gov- 
ernment and  should  be  allowra;  and  where, 
by  order  of  the  court  or  custom  of  the  officer,  it 
it  the  practice  to  require  such  documents  to  be 
recorded  or  entered  upon  the  Journal,  the  derk^s 
fees  for  such  services  are  also  properly  diargea- 
ble.  But  the  expenses  of  taking  the  oaths  and 
executing  the  proper  bonds  are  not  so  chiu!sea- 
ble,  since  It  Is  the  duty  of  persons  recel^g 
appointments  from  the  government  to  prepare 
and  tender  to  the  proper  officer  the  oaths  and 
bonds  required  1^  law;  in  other  words,  to 
qualify  tbemselvet  for  the  office.    What  diall 
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be  done  with  such  qualifying  pape^rs  does  not 
concern  them;  their  own  duty  t%  discharged  by 
the  tender  of  such  papers  properly  executed 
according  to  law.  - 

8.  The  same  principle  applies  to  the  charges 
for  approving  the  accounts  of  these  officers. 
Bv  the  Act  of  February  22,  1875(18  Stat  833). 
'*  before  anv  bill  of  costs  shall  be  taxed  l^  any 
judge  or  otner  ofiicer,  or  any  account  payable 
out  of  the  money  of  the  Unued  States  shall  be 
allowed  by  any  officer  of  the  Treasury,  in  favor 
of  clerks,  marshals  or  district  attomevs,  the 
party  claiming  such  account  shall  renaer  the 
same,  with  the  vouchers  and  items  thereof,  to 
a  United  States  circuit  or  district  court,  and  in 
presence  of  the  district  attorney  or  his  sworn 
assistant,  whose  presence  shall  be  noted  on  the 
record,  prove  in  open  court,  to  the  satisfaction 
of  the  court,  by  his  own  oath  or  that  of  other 
persons  having  knowledge  of  the  facts,  to  be 
attached  to  such  account,  that  the  services 
therein  charged  have  been  actually  and  neces- 
sarily performed  as  therein  stated,  and  that  the 
disbursements  charged  have  been  fully  paid  in 
lawful  money;  and  the  court  shall  thereupon 
cause  to  be  entered  of  record  an  order  approv- 
ing or  disapproving  the  account,  as  may  be 
according  to  law,  and  just.  United  Btatet 
commissioners  shall  forward  their  accoimts, 
duly  verified  by  oath,  to  the  district  attomeyc 
of  their  respective  districts,  bv  whom  they 
shall  be  submitted  for  approval  in  open  court, 
and  the  court  shall  pass  upon  the  same  in  the 
manner  aforesaid."  It  follows  from  this  sec- 
tion that  the  officer  has  performed  his  duty  by 
"rendering"  his  account  in  proper  form  to  the 
court,  with  the  proper  affidavit  or  oath  in  sup- 
port of  the  actual  and  necessary  performance 
of  the  services  therein  charged.  He  is  not  con- 
cerned with  the  method  of  verification  adopted 
by  the  government  for  its  own  conveDience 
and  protection,  and  is  no  more  liable  for  the 
expense  of  entering  the  orders  of  approval  of 
such  accounts,  or  for  the  certified  copies  of 
such  orders,  than  he  it  for  the  expense  of  au- 
diting such  accounts  at  the  Treasury  Depart- 
ment. The  Statute  imposes  upon  the  court  to 
a  certain  extent  the  duties  of  an  auditing  offi- 
cer, but  such  duties  are  imposed,  not  for  the 
benefit  of  the  claimant,  who  is  entitled  to  hit 
statutorv  compensation  for  the  services  ren- 
dered, but  for  the  protection  of  the  govern- 
ment, and  the  expenses  attendant  thereon  are 
proper  charges  against  the  government 

4.  For  copies  of  indictments  furnished  to 
defendants  in  criminal  cases.  By  the  Sixth 
Amendment  to  the  Constitution,  "In  all  crim- 
inal prosecutions,  the  accused  shall  enjoy  the 
right  ...  to  be  informed  of  the  nature  and 
cause  of  the  accusation;  to  be  confronted  with 
the  witnesses  against  him;  to  have  compulsory 
process  for  obUininff  witnesses  in  bis  favor, 
and  to  have  the  assistanoe  of  counsel  for  hit 
defense."  By  §  1088,  where  a  person  Is  Ui- 
dicted  for  a  capital  offense  a  copy  of  the  in- 
dictment and  list  of  the  Jurors  and  witnesses 
shall  be  delivered  to  him  at  least  two  entire 
days  before  his  trial.  There  would  appear  to 
be  a  negative  pregnant  here,  and  it  has  accord- 
inffly  been  held  that  In  cases  not  capital  the 
prisoner  is  not  entitled  to  a  copy  of  the  indict- 
ment at  government  expense.  United  SUUm 
T.  rkekfwd.  4  BUtchf.  887;  UniM  8tati&  v. 
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Ban,  2  Wbeeler,  CMm.  Cas.  28^  Xor  Is  h€ 
CDtitled  to  a  list  of  witoesieff  and }  iron.  United 
SMm  T.  WiUiatHB,  1  CraDch.  C.  O.  178;  United 
Btatee  t.  Wood,  8  Wash.  C.  0.  440. 

There  ie  no  other  statutory  proyision  for 
cmrrylng  out  the  oonstitutio-jal  obligatioD  of 
the  gOTeromeDt  to  inform  t^e  prlioner  of  the 
nature  and  cause  of  the  accuKiilion,  or  for  sum- 
nnoniofr  witnesses,  or  procuriog  the  assistance 
of  counsel,  except  that  by  S  878  indigent  de- 
fendants are  entitled  to  nave  their  witnesses 
•ubposnaed  at  the  expense  of  the  government. 
There  fs»  howerer,  no  general  ooligation  on 
the  part  of  the  govern  men  t  either  to  furnish 
copies  of  iniiictments,  summon  witnesses  or 
retain  couDsel  for  defendants  or  prisoners. 
The  object  of  the  constitutional  provision  was 
merely  to  secure  those  rights  which  by  the  an- 
cient rules  of  the  common  law  had  been  denied 
to  them;  but  it  was  not  contemplated  that  this 
should  be  done  at  the  expense  of  the  govern- 
ment. We  have  no  doubt,  however,  of  the 
Sower  of  the  court  to  order  a  copy  of  the  in- 
let ment  to  be  furnished  upon  the  request  of 
the  defendant,  and  at  the  expense  of  tne  gov- 
ernment; and,  when  such  order  Is  made,  the 
derk  Is  entitled  to  his  fee  for  the  copy.  In 
oiany  cases,  however,  the  defendant  does  not 
desire  a  copy,  or  pleads  guHtv  to  the  indict 
ment  upon  Its  being  read  to  him,  and  in  such 
cases  Vien  Is  no  propriety  In  forcing  a  copv 
upon  him  and  chsirging  the  government  with 
the  expense.  This  appean  to  have  been  the 
ruling  of  the  court  below,  and  we  see  no  valid 
objection  toH. 

0.  For  docketing,  indexing  and  taxing  costs 
In  nine  cases  sent  up  from  the  commiBsToner's 
oOoe,  in  which  the  defendant  was  bound  over 
to  appear  to  answer  an  indictment  by  the  grand 
iniT.  The  grand  Jury,  however,  ignored  the 
nliB,  and,  or  course,  no  indictment  was  ever 
filed  The  fee  bill  allows  "for  making  dockets 
and  indexes,  taxing  costs  and  other  services  in 
a  cause  which  Is  dismissed  or  discontinued, 
•  .  .  one  dollar. "  The  real  question  is, 
wbctber  papers  so  sent  up  and  tiled  can  be 
aaid  to  ooDstttate  of  themaelves  a  "cause*  which 
sbookl  be  docketed.  While  it  Is  true  that  a 
criminal  cause  is  begun  tn  the  commissioner's 
oAce  by  the  flHng  of  a  oomplaint  and  the  iaso- 
fagof  a  warrant,  it  Is  equally  true  that  there 
is  no  "cause*  In  the  dimct  or  circuit  court, 
within  the  meaning  of  the  law,  until  an  indict- 
Meat  or  information  la  filed.  Copies  of  the 
ptocees  before  the  commissioner  are  required 
by  sectioo  1014  to  be  returned  as  speedily  as 
■uiv  be  into  the  clerk's  oflte  of  the  court,  to- 
getW  with  the  recognixanoea  of  the  wit- 
•eHeB,elc.  The  filing  of  such  transcript,  how- 
ever. Is  not  the  institutSon  at  a  suit.  The 
objed  of  the  provisioo  seems  to  be  to  inform 
the  district  tttomey  of  the  fact  that  the  de- 
fendant has  beoi  held  to  bali  or  committed  to 
await  the  actloQ  of  the  grand  Jury-— «  proceed* 
fog  which  wmy  be  very  necessary  where  the 
eommissiooer  resides  at  a  distance,  and  to  en- 
able him  to  prepare  an  indictment.  For  flUng 
aoch  papefs  we  have  held  the  clerk  to  be  en- 
titled to  a  fee,  but  it  la  not  usual  or  proper  to 
docket  caaas  as  aoch  lufil  the  grand  Jury  or 
district  attoney  has  taken  afflrmative  action  fo 
itgud  to  them. 


6.  For  seals  affixed  to  copies  of  orders  for 
payment  by  the  marshal  of  sums  due  to  Juror» 
and  witocsses.  Section  855  requires  the  mar- 
shal, upon  the  order  of  the  court,  to  be  entered 
upon  its  minutes,  to  pay  to  juroie  and  witnesses 
all  fees  to  which  they  appear  by  such  (xtder  U> 
be  entitled,  which  sum  Is  to  be  allowed  him  at 
the  Treasury  in  his  accounu  If  the  officers 
of  the  Treasury  Department  require  a  copy  of 
«uch  order  to  be  authenticated,  not  only  by  the 
signature  of  the  clerk,  but  by  the  seal  ox  the 
court,  then,  of  course,  the  clerk  is  entitled  to 
charge  for  affixing  nuch  seal.  It  is  usual,  how- 
ever, as  between  officers  of  the  same  court,  and 
between  such  officers  and  those  of  the  Treasury 
Department,  to  accept  the  signatures  of  each 
other  as  genuine,  and  under  such  circumstances 
the  clerk  has  no  right  to  impose  the  unneces- 
sary burden  of  a  seal.  Jonee  v.  United  Statee, 
89  Fed.  Rep.  410:  dingUton  v.  United  8tate$, 

32  Cu  CL  118.  The  question  is  not  so  much  flTf!? 
whst  the  law  requirea  as  a  sufficient  authenti- 
cation of  the  copy  of  an  order,  for  formal 
proof  of  such  order  in  a  case  upon  trial,  but 
what  method  of  authentication  the  Department 
requires.  The  Department  has  the  riffht  to 
wuve  the  formal  broof  which  would  oe  re- 
quired in  a  court  of  law. 

7.  Objection  is  also  made  to  fees  for  entering 
orders  for  trial,  and  recording  the  verdict.  In 
thirty -eight  criminal  cases,  the  claim  being 
that  such  services  sre  included  in  the  fee  al- 
lowed "for  making  dockets  and  indexes,  issu- 
ing venire,  taxing  costs  snd  all  other  services, 
on  the  trial  or  argument  of  a  cause,  where  icwue 
is  Joined  and  testimonv  given,  three  dollars. "^ 
The  argument  Is  maae  that  the  entry  of  ai» 
order  for  trial,  and  the  recordlnir  of  the  verdict, 
are  not  services  rendered  upon  the  trial  and 
argument  of  the  cause,  since  the  order  for  trial 
precedes  the  triid,  atui  the  verdict  follows  it. 
Kcforring  to  the  clause  in  question,  however, 
to  determine  what  shall  be  deemed  services  on 
the  trial  of  a  case,  we  find  that  issuing  venirea 
and  taxing  costs  are  included  amonff  such  serv. 
ices.  The  former  of  these  certainly  precedes 
the  actual  trial,  and  the  latter  followa,  not  only 
the  verdict,  but  the  Judinnent  We  think  it 
foUows  from  this  that  the  docket  fee  was  in- 
tended to  indnde  these  services.  If  it  does  not, 
it  is  not  easy  to  say  what  It  was  intended  to 
cover. 

8.  Charges  for  filing  precipes  for  bench  war- 
ranta  are  proper.  It  is  not  alwaya  that  the 
district  sttomey  desires  the  arreat  of  the  de- 
fendant imoMdiately  upon  the  indictment  being 
returned  to  the  court,  and  it  it  proper  that  the 
derk  ahould  wait  for  instructions  before  iasu- 
ing  the  bench  warrant  These  instructions  are 
given  to  the  form  of  a  predpe,  and  for  filing 
such  predpe  the  derk  Is  entitled  to  bis  fee.  It 
appearing  upon  the  findtoc  of  the  court  bdow 
that  the  filing  of  predpea  u  to  accordance  with 
the  aettled  practkse  of  the  court,  there  is  no  Just 
reason  why  the  clerk  is  not  entitled  to  his  fee 
therefor. 

With  regard  to  aiittimuaea  after  aentence,  no 
■nch  predpe  Is  required,  the  sentence  of  the 
oourt  betog  that  the  defendant  "beoommittad** 
until  the  floe  be  pakl,  or  the  terma  of  the  sen- 
tence otherwise  compUed  with.  This  is  itself  [176| 
Ml  order  for  a  mittimtM.  and  the  district  atto^ 
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117,  lU  Bdpbkmb  Coust  ow  thi  narrKD  B*Aiai,  On.  Ta^ 

nej  bw  no  rigbt  to  Interfen  with  the  «xecn-  mtim    where  iisae  li  Jofoed  aai  Mknif 
tloB  of  the  HDleiic&    Vtom  the  moineDt  tbo  given,  thne  dollub" 


•ealetice  te  prooounoed  the  cms  panea  beyond  u^    t_mm  itxowii  iIkIIwhhI  a*  i^^ 

the  control  OT  discretion  of  the  Statrict  ettor-  ^,^1-^^  Hr^twit  deUnnd  the  (flM 

IJi    i*  ".""  'Sr^'^.S'r,*^  court,  and  i.  '*'i'"„T.S^^de»tlon  of  tb«  ^renlb  p» 

obligatory  tipoo  iU  lis  offlcere.     ,     ..      ^    ,  KiBph  of  oar  opinion  in  Ihii  omb,  «■  Ci 

tChargea  for  incorpoiWlng  in  the  final  g^Vthe  MoSuitai  thaMhe  iS  fcr  ■!» 

ncoid  the  transcript  from  Uie  commUdoner  i^Ti^^^tK^^^ttrntSgAtZ 

?ii^  1  '"Sif*'^  "\'  '^.^^  «        P^™^  'M  of  three  doUan  waa  intended  to  em  Ifei 

kept,    in   criminal    proceeding        P^Pf'?  entry  of  the  caw  upon  the  doiArt.  Indate 

speaking,  aa  we  hsTo  aJreadj  lidd,  the  tran-  Sesame    mSng^rtMnpofiSo;  bmS 

jcripl  from  the  commlsrioner'a  office  ia  no  part  ~.  !r3L  I™  a-^^ST-^ELffS  I 

«ftL«.Mfnthflrirrnltnrdlrtrirt  court:  but  "»>d  Mtrie*  UpOO  OW  docket  «  CalBBdal,  Mi  I 


nicb  other  incidental  aerricea  ■■  an  wt  or- 


the  court,  io  this  district,  ha»  adopted  •  rule  Z^ hToier  < 

thai,  'in  all  crimina]  cases,  unless  otherwise  i,™.„^_  i»,__„t_,  ■       .                          i    • 

•peily   ordemi,    Ih,   M   record   mtoed  SrSSrSlf SSiff  SSfi^^SSS 

iKeto  .mil  lncl,.d.   Ihe  onto  mule  bj  He  5^3" tt?.  ™nS  mhK S  J S!f2 

fore  the  grand  iury,  If  my  such  was  made;  ^-^    ,„     .    „^,                    n«mwiw  .iiHia 

tt,  pre...™.,  irfji  .be   b^eb  ..m.t  b,^^'.  S-X^oirioT^nfflr?  Sf 

the  court  thereon."    This  rule,  of  course,  i,   *"""  enen*.  

obligatory  opon  the  clerk,  and  for  his  Berrices  

In  connection  tberenltb  bo  ia  enlliied  to  com-  LUCIEIN  BIBDaEYX,    F^.  fc  Jh, 

penaatlon.    He  ia  therefore  cotitied  to  recover  fc 

lor  so  much  of  the  record  as  Indudea   "the  BOWENA  BHAiEFFKB  if  ik 

order  of  the  coinmiraloner  hindinK  the  per^  gj^  ^  g^  BaDortert  ed.  UT  HU 

to  appear  t>efore  the  grand  jury.      It  is  not  _     .  ™'™^"             • 

the  practice  In  aU  districts  to  require  a  record  mtiat^ffmMt  er  Aerw. 

to  be  made  up  In  criminal  caaea,  but,  aa  it  ndiowlnf  tbedB0kkMlnO«nMaT.  MtWOmA 

eeems  to  be  the  practice  in  lowe,  we  see  no  ob-  18TU.B.  UKBtaDD.  tt  la  acatndacUaiaMM 

Jection  to  the  allowance  of  the  Item.  order  tewandingaowwetRnaclMdKMStri 

10.  To  tike  allowance  for  copies  of  subpcenas  tbeUnJud  states  (oaalataooart  b  aHalitf 

furnished    to  the   marshal  for  eervlcea  upon  l^^i^^"*  *'!S*y*'*^_*'***™!''£riS 

witnesses,  objection  ia  made  upon  the  ground  <tf  "b.  »,  IM  (»™^^  !•.  tM,  atiaiW,  M 

that  by  (ection  829.  prescribing  the  feeeoftbe  tUaoonrth»Mihrij«Mitoiwlw«. 

marshal,  be  is  allowed  "for  serving  a  writ  of  a„»l_r«trf  .i««  i   toot      ji„jj^  A^am. 

•nbpcena  on  a  wlineM,  flfly  oenlfl,  and  no  fur-  BiOmittti  AprU  to,  mU    Dmtm  Ajtaw, 
ther  eompensatioD  aball  be  allowed  for  aoy 

copy,  ■umuonsornotlceforawitneas."  Tbls.  TN  BRBORtothaOlnnltOoartoritnlMB 

however,  waa  intended  to  apply  only  to  the  J.  Butea  for  tbe  WeMm  DMriot  of  Iteb 

■naiahal:  and  when,  as  in  thii  district,  there  is  On  motion  to  dimniM.    Ditmtmtd. 

a  rule  of  the  coort  that  tbe  clerk  in  issuing  The  cause  waa  ramoved  to  Um  Chcolt  Oial 

aubpanas  In  criminal  cases  shall  make  copies  of  tbe  United  Slates  for  tha  Wvlan  HuH 

to  be  left  with  witnesses,  he  Is  clearly  entitled  of  Texas  prior  to  tbe  pasnge  of  the  ifll  ■ 

to  compensation  for  such  copies.    When  tbe  Uarch  S,  1B87,  which  pnivldad  ihM  —■ff* 

cleric  performs  a  service  in  obedience  Io  an  or  writof  enw  from  Um  ilw  lilni  oftOHiA 

order  of  tbe  court,  he  is  as  much  entitled  to  court  ramandtog  a  caOM  lo  >  Hate  oooK  Ah 

compensaiion  aa  it  lie  were  able  to  pni  his  flo-  whidi  it  had  bwn  nmoved  iboald  bi  aloM 

If  upon  a  particular  clause  of  a  statute  au-   The  Older  n         *    " " 


thoriztng  compensation  for  such  services.  court  from  which  It  bad  ban  imoni  !■ 

These  are  tbe  only  questions  considered  in   made  subsequent  to  IhM  Act,  bat  prior  H  tl 

tbe  opinion  of  Uie  coort  below  to  which  ezcep-  Act  of  Feb.  29, 1880.    The  writ  «  «iv  *■ 


doDwaa  taken,  and  in  the  absence  of  an  aasign-  allowed  on  tbe  Tib  of  Juse,  I 

ment  of  errors  we  'Jo  not  And  it  necessary  to  to  tbe  Act  ol  Feb.  SB,  ISM. 
dlscun  ftll  the  items  of  tbe  account.  Now  come  tbe  defendants  In  mtot 

The  judgment  tf  (As  Duiriti  Cowri  mtul  ba  tbe  court  to  dlsmlM  tbe  writ  tl  a 

rmened  and  taeattd,  and  tht  earn  remanded  which  the  above-entitled  or — ' 

iM'tA  direetitme  Io  enter  a  new  Jvdgmeat  in  eon-  this  coorton  tite  ground: 
^bnuitf  to  Mt  opinion.  FtrtL  That  there  wu no}! 

the  same,  nor  ia  Uiere  ai^  } 

cogoitaoce  of  the  record  file-  ■■■■■■ 

The  opinion  of  the  court  in  this  case  is  re-       Sieond.  Becaiuetbe]DdgBeU  of  tka(fca« 

ported  ante,  page  400.    In  the  seventh  para-  court  complained  of  ir"  "*" —  "^ *" 

graph  of  the  opinion  an  Ilem  of  fees  for  enter-  the  District  Court  o' ' 

ing  orders  for  trial,  and  recordlngthe  verdicts,  from  which  it  had  bb«>  »«■ 

In  tbirtyeigbt  criminal  cases.   Is   disallowed  not  a  final  Judgment  and  a 

upon  the  ground  ibat  such  services  are  included  by  thia  court 

in  the  fee  allowed  "for  making  dockels  and       JTmst*.   PUl  B.  Thempn—  aad  t,  lU 

indexes,  iauing  venire,  taxing  coals  and  all  TmIa,  for  defendania  in  error,  for  ■adOB: 

other  servlcea,  on  the  trial  or  argument  of  a       It  is  rabmitled  thia  court  has  nllM  Ml 
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ctDoe  the  Act  of  Mafdi  8,  1887,  It  cannot  tako 
JuriBdictioD  of  write  of  error  from  a  judgment 
cemandtng  a  cause  to  a  state  court  when  the 
«uit  was  begun  and  removed  to  tiie  circuit  court 
of  the  United  States  before  the  Act  of  March 
2, 1887,  and  the  cause  was  remanded  since  that 
Act. 

WHkifuon  T.  IMratka,  188  U.  S.  286  (81: 
168);  Sherman  T.  QrinneS,  Id.  670  (878). 

The  court  has  also  held  tiiat,notwith8tanding 
<he  Act  of  Feb.  26.  1889,  allowed  appeals  or 
write  of  error  in  all  oases  where  a  final  ludff- 
ment  or  deoee  should  be  rendered  in  a  (drciut 
court  of  the  United  States,  which  Judgment  or 
decree  inyolved  the  question  of  the  jurisdiction 
of  the  court,  a  remanding  order  was  not  a  final 
judgment  or  decree  within  the  terms  of  that 
Act,  and  that  this  court  had  no  jurisdiction  to 
review  it. 

See  Riehmond  dD.RCb.  y.  Thauron,  184 
U.  S.  45  (88:  871).  This  decision  was  reaf- 
firmed in  the  case  of  Oumee  y.  FcUriek  County, 
187  U.  S.  141  (84:  601). 

It  is  therefore  submitted  that  the  writ  of  er- 
ror herein  should  be  dismissed  and  judgment 
is  nrayed  accordingly. 

jiewn.  Bethel  Coopwood  and  John 
HaAcoek,  for  plaintiff  m  error,  opposed: 

The  drcttit  court's  Jurisdiction  haviog  fully 
attached,  the  cause  then  stood  for  proceeding 
to  trial  just  as  if  it  had  been  originally  insti- 
tuted therein;  and  the  stete  court's  jurisdiction 
was  at  an  end. 

Gordon  t.  Longeit,  41  U.  S.  16  Pet  104  (10: 
902);  Kanouse  y.  Martin,  56  U.  8.  15  How.  208 
<14:  664);  Kern  v.  Suidekoper,  108  U.  S.  490- 
-^8  (26:  856,  857);  Baltimore  d  0.  R.  Oo.  y. 
Koonte,  104  IT.  S.  14  (26:  645);  Datie  y.  South 
Carolina,  107  U.  8. 600, 601  (27:675);  Chetapeake 
dO.ROo.  Y.  White,  111  U.  8.  187  (28:  878); 
irrational  Steamship  Co.  y.  Tuaman,  106  U.  8. 
122  (27:  89);  Ifew  Orleans,  M.  d  T.  R  Cd.  r. 
Mieniiippi.  102  U.  8. 141  (26: 98);  Clark  y.  Chi- 
cago. M.  dSt,  P.  R  Oo.  11  Fed.  Rep.  855. 

The  state  court's  jurisdiction  being  fully  and 
l^ally  ousted  and  at  an  end.  Congress  could 
not  confer  iurisdiction  on  it,  or  compel  it  to 
ozercise  such  in  the  cause;  and  it  cannot  exer- 
<ABd  jurisdiction  so  attempted  to  be  enforced. 

Prigg  y.  Penneyhania,  41  U.  S.  16  Pet.  589 
<10:  lOfO);Bz parte  Knowlee,  5  dal.  800;  Dawson 
Y.  Champlin,  7  Ck>nn.  244;  United  States  y. 
Lathrop,  17  Johns.  4;  Steams  r.  United  States, 
-2  Paine,  800;  Bx  parte  Stephens,  4  Gray,  559. 

The  stete  court  having  been  legally  ousted 
of  ite  jurisdiction  and  no  longer  having  any  Iu- 
risdiction in  the  cause,  and  Congress  having 
no  power  to  confer  such  upon  it,  the  order  of 
the  circuit  court  is  tantamount  to  an  arbitrary 
<]ismis8al  of  the  cause  without  the  consent  of 
plaintiff,  and  is  such  a  final  Judgment  as  should 
support  a  writ  of  error  under  Uie  Act  of  Feb. 
25  1889 

mmore  v.  Ofymes,2%T5. 8. 1  Pet  469 (7: 224); 
If  Wolf  Y.  Babaud,  Id.  476  (227);  CaetU  v. 
BuUard.  64  U.  8.  28  How.  172  (16:  424);  Crane 
ir.  Morris,  81  U.  8.  6  Pet.  598  (8:  HU);  Foots  v. 
Silsby,  1  Blatchf.  445. 

When,  upon  a  pro  forma  removal,  the  juris- 
<]iction  of  the  federal  court  does  not  legally 
4ittach  in  the  cause,  the  Jurisdiction  of  the  stete 
oourt  is  in  abeyance,  but  dejure  remains  un- 
impaired, and  is  revived  as  soon  as  the  federal 
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court  dismisses  or  remands  the  cause;  but  it 
cannot  be  said  that  such  is  the  case  when  the 
statute  has  been  fully  complied  with  in  a  cause 
coming  within  the  Jurisdiction  of  the  federal 
court,  and  it  has  fnUy  adjudicated  the  fact  and 
sustained  ite  Jurisdiction  in  the  cause  under 
the  law  in  force  at  the  time. 

The  pUdntiirs  right  to  have  a  trial  of  this 
cause  in  the  circuit  court  by  due  course  of  law 
was  fullv  vested  and  eztsted  when  the  Act  of 
March  8,  1887,  was  passed:  and  such  right 
springing  from  the  common  law,  or  law  of  the 
land, It  was  not  competent  for  the  legislative 
power  to  take  it  away. 

Cooley,  Const.  Lim.  (5th  ed.)  445,  marg.  p.868. 

The  Chief  Justices 

The  writ  of  error  is  dismissed  upon  the  au- 
thority of  Q^rrue  v.  Patrick  CourUy,  187  U.  8. 
141  [84:  6011;  Richmond  d  D.  R  Co.  v.  Thn^ 
ron,  184 


1  [84:  6011;  Riehmond  d 
»,  184  U.  8.  45  r88:  871]. 
Writ  of  error  dtsmissed. 


On  Sept  11. 1889,  the  following  stipulation 
was  entered  into  in  the  above  ontitlen  cause 
and  the  cases  of  Lueien  Birdeeye.  tiff,  in  £k^., 
v.  B.  J.  Niekerson  et  al,  Na  921,  and  Lueien 
Birdeeye,  Plff.  in  Err.,  v.  Martha  A.  Rogers  et 
al„  No.  922: 

"Whereas  write  of  error  have  been  sued  out 
removing  each  of  the  above-entitled  and  num- 
bered causes  into  the  Supreme  Court  of  the 
United  States  for  revision  and  correction  of  the 
Judgment  of  the  said  circuit  court  therein,  re- 
manding the  same  to  the  state  court  from  which 
they  were  removed,  and  fJie  questions  involved 
in  them  are  the  same  in  each  of  said  causes, 
and  the  decision  of  one  of  them  by  the  supreme 
court  must  necessarily  [refer]  to  and  virtu- 
ally decide  each  of  the  other  two;  Wherefore, 
to  save  cost,  expense,  time  and  labor,  it  is 
agreed  bv  and  between  the  plaintiff  and  de- 
fendante  in  each  of  such  causes  that  the  trans- 
cript of  the  record  in  only  one  of  the  said 
causes,  te  wit.  No.  226  [920],  Lueien  Birdseye 
v.  Rowena  Shaker  et  at.,  shall  be  printed  and 
the  other  two  filed  in  manuscript  only  in  the 
supreme  court,  and  the  said  cause  No.  226  [920] 
shall  be  presented  to  and  determined  by  the 
supreme  court,  and  the  same  Judgment  ren- 
dered therein  shall  be  rendered  in  the  other 
two. 

'*It  is  further  agreed  that  whatever  motion 
may  be  made  by  the  defendante  in  said  cause 
No.  226  [9201,  to  dismiss  the  same,  shall  be 
presenleu  and  submitted  to  the  supreme  court 
on  the  third  Monday  in  December,  1889,  or  as 
soon  thereafter  as  counsel  for  the  respective 
partien  can  be  heard  thereon,  and  that  the  rul- 
ing of  the  supreme  court  upon  such  motion 
shall  apply  to  and  be  entered  in  each  of  the 
other  two  causes." 

LuGiBN  BiBDSBTB,  Plff.  in  Brr.,  v.  E.  J. 
NiCKBBSON  et  al.  [No.  9211. 

LooiKH  BiBDBETB,  Plff.  tn  Err.,  v.  Mabthi. 
A.  RooBBS  et  al.  [No.  9221. 

In  error  to  the  Circuit  Ck>urt  of  the  United 
States  for  the  Western  District  of  Texas. 

Messrs.  Bethel  Coopwood  and  John  Haneoek 
for  plaintiffs  in  error. 

No  appearance  for  defendante  in  error. 

April  rr,  1891.  Dismissed  for  the  want  of 
Jurisdiction,  per  stipulation  to  abide  decision 
in  No.  920. 
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Supreme  Coubt  of  the  United  Statbi. 


Oct.  Tbdi. 


ST.  PAUL  PLOW  WORKS,  Flf.  in  Err., 

WILLIAM  STARLING. 

(See  S.  C.  Beporter^  ed.  184r-19a.» 

Odntr(iet  to  make  and  $eU  patented  article, 
%ehen  not  revocable — licenaee,  vhen  liable  for 
royalty—finding  of  faxt^  toTien  not  reviewable 
— discretion  of  court—proof  of  invention. 

L  A  oontxact  by  a  patentee  grraDtinflr  the  right  to 
make  and  sell  the  patented  artiole  in  a  q>eoifled 
territory,  by  which  the  grantee  binds  itself  to 
make  and  sell  the  artiole  and  to  pay  a  certain  roy- 
alty for  each  one  sold,  is  not  revocable  ty  the 
grantee  without  the  consent  or  fault  of  the  pat- 
entee, but  continues  until  the  expiration  of  the 
patent. 

t.  A  licensee  of  the  right  to  make  and  seU  a  patent- 
ed plow,  who  has  agreed  to  pay  a  rosralty  to  the 
patentee  on  each  sale,  and  who  renounces  the 
Ucense  and  afterwards  makes  and  sells  a  plow 
substantially  the  same  as  that  patented,  is  liable 
to  the  patentee  for  the  royalty  on  the  sales  of  the 
plows  made  by  him. 

8.  In  an  action  at  law,  this  court  cannot  review, 
on  the  evidence,  a  finding  of  fact  of  the  drouit 
court  that  plaintiff^s  invention  was  not  antici- 
pated by  earlier  patents. 

i.  After  defendant  has  given  evidence  to  show 
that  plaintiff's  patent  was  anticipated,  and  plain- 
tiff has  rebutted  such  evidence,  the  refusal  of  the 
court  to  permit  plaintiff  to  give  further  evidence 
on  the  same  point  is  within  the  discretion  of  the 
court. 

fi.  Upon  the  question  whether]  plaintlff^s  Inven- 
tion had  been  anticipated,  after  defendant  has 
given  evidance  of  earlier  patents  it  is  proper 
for  plaintiff  to  show  that  prior  to  the  date  of  any 
of  them  he  had  reduced  his  invention  to  practice, 
in  a  working  form. 

[No.  829.] 

Argued  April  tO,  fi,  1891,    Decided  May  11, 

1891. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Minnesota  to 
review  a  judgment  for  the  recovery  by  plain- 
tiff of  a  royalty  upon  a  patented  article  made 
and  sold.     Affirmed. 

The  facts  are  stated  In  the  opiuion. 

Messrs.  Walter  H.  Sanborn  and  L,  L. 
Bond,  for  plaintiff  in  eq^or: 

The  contract  was  so  utterly  void  that  no 
damages  could  be  recovered. 

Bauey  v.  Atutrian,  19  Minn.  585;  Atkins  ▼. 
Van  Buren  School  Tup.  77  Ind.  447;  Addison, 
Cont.  890,  485,  486;  Williamson  y.  Taylor,  5 
Q.  B.  176. 

The  contract  was  a  mere  naked  permit  or  li- 
cense which  granted  no  ezclusiye  privile^^e  to 


the  plaintiff  in  error  to  make  and  adl  the  Sto^- 
linj  sulky  plow. 

The  1810  plows  made  thereafter  were  Mt 
Starling  sulky  plows,  but  were  so  diffeieot  ttat 
they  contained  at  most  but  one  of  threedeaati 
or  claims  that  distinguished  the  Starling  |tow. 

Broton  v.  Lapham,  27  Fed.  Rep.  77;  Jitter 
▼.  NeuDhaU,  17  Fed.  Rep.  841,  844;  BiA  t. 
Hotchkiss,  16  Conn.  409,  418;  McoA/y.  Mr» 
1  Bann.  &  Aid.  41,  48;  Bett  T.  MeOMOettk, 
1  Fish.  Pat  Caa.  880,  881;  Sherman  y.  Om-  • 
plain  Transp.  Co.  81  Y t.  162,  180, 181, 18!: 
WhiU  y.  T%e  8.  Harris  d  8tm$  Mfg.  Cs.  I  . 
Bann.  &  Ard.  671. 

A  license  unaccompanied  with  tbe  gnstflf 
any  exclusiye  right  may  at  any  time  be  » 
yoked  or  renoun^. 

Johnson  y.  Skillman.  29  Minn.  95;  JbMf  f. 
Price,  7  West  Rep  246.  109  Ind.  22;  PiniAf. 
Kaspare.  7  West  Rep.  869, 109  Ind.  68%  BfA 
y.  McKeithan,  90  N.  C.  106;  CluU  y.  Om, » 
Wis.  531;  Price  y.  Case.  10  Coon.  875;  fM 
y.  McCauley,  68  Pa.  206;  8t.  Louis  Nat.  8Ui 
Yards  y.  Wiggins  Ferry  6b.  112  HI  164; 
Jackson  A  Sharp  Co.  y.  Phiiaddpkia,  W.  4K 
R.  Co.  4  Del.  Ch.  180;  Cobb  r.  FSsksr,  m 
Mass.  169;  Stoddard  y.  lUgur,  21  ID.  Ap^i 
660. 

A  grant  of  a  license  or  power  coupled  wtt 
an  interest  is  irreyocable. 

Bingham  y.  Salene,  16  Or.  208;  Bsgsn  f. 
Cox,  96  Ind.  167;  Gardner  r.  Weam,  XI W. 
N.  C.  544. 

Where  only  one  of  the  daima  of  tha  VsMi 
is  infringed,  and  there  is  an  eatablishadoocM 
fee  for  the  whole  patent,  there  can  be  a  » 
covery  of  only  that  proportion  oftbefcBwMdl 
the  part  infringed  bears  to  the  entire  tanpnv^ 
ment  patented. 

Wooster  y.  Simonson,  16  Fed.  Bap.  660.  H 
Fed.  Rep.  816;  Bostoek  r.  GcodridL%  M 
Rep.  819;  Oarreston  y.  dark.  111  U.  8.  HI 
(28:871);  Do^'Son  r.  Hartf&rd  Owp^  Gk  Itt 
U.  8.  439  (29:177). 

Mr.  Charles  8.  Calms  for  dafSendiM  li 
error. 

Mr.  Juitiee  Blatehlbrd  dellyeredthiO|ii- 

ion  of  the  court : 

This  is  an  action  at  law.  broocfat  in  tte  Ci^ 
cuit  Court  of  the  United  Statea  £ir  UielXilfM 
of  Minnesota,  by  William  SUrHnc,  adtea* 
Nebraska,  against  the  St.  Paul  Row  WortiV 
a  corporation  of  Minneaota. 

The  complaint  allegea  that  the  pbiatiff  ^ 
tahied  letters-patent  of  the  United  Stati^  ll^ 
164,298,  issued  to  him  Augual  18»  1874.  lor  m 
improTement  in  sulky  plowa,  of  which  he  iMi 
the  original  and  first  inyentor,  and  Ikaiei  li 
*  17th  of  December,  1877,  thefollowinf  < 


NoTa.~fbr  vjhat  paUnts  are  granted;  when  de- 
clared void.   See  note  to  Byans  y.  Baton,  4:488. 

As  to  patentaMlitv  of  inventions^  see  notes  to 
Thompson  y.  Boisselier,  29:70;  Ooming  y.  Burden, 
14.-688. 

As  to  abandonment  of  intention,  see  noUto  Pen- 
nook  y.  Dialogue,  7.887. 

As  to  distinction  between  inventions  of  mechanism^ 
artides  or  products^  and  processes:  when  latter  pat- 
ented,—eee  note  to  Oomlng  y.  Burden,  14:088. 

As  to  inOudino  process  and  product  in  samepat- 
ont;  separate  patents  thertfor.-see  note  to  Brmns  y. 
Baton,  4.-488. 
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What  reissue  mav  cover, 
Morse,  14:001. 

Astoaestgnment^Uforsismtinaemd 
ent;  rteordino;  tohen  awiamaswC 
terms^-see  note  to  Gayler  y.  Wlkler« 

When  amionee  nm^  mm  for 
patentee  must;  when  theif  mmt/^ 
Wilson  y.  Bousseau,  liai4L 

As  to  damaoes  for  infringement  af  paiemi: 
damaoes^—eee  note  to  Hogv  y.  Bbmbk 

JLt  to  notes  given  for  patentFTi^kts; 

fore  fiuiturtty,-see  mote  to  Mandeyllla  y.  WilA 
6c8r. 

14«  U.I 
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1  wiMiiff  was  ezecated  and  delivered  by  him 
od the  defendant :  ''This  indeDture,  made 
e  this  17tb  day  of  December,  A.  D.  1877,  be- 
icea  Wm.  Starling,  of  the  Town  of  Princeton, 
bran  Co.,  nUnoia,  of  the  first  part,  and  the 
1  Bull  Plow  Works  of  St  Paul,  Minnesota, 
I  die  second  part,  witnesseth :  That  the  party 
I  tbe  first  pud  does  hereby  grant  to  the  party 
I  file  second  part  the  ri^t  to  make  and  sell 
he  Starling  sulky  plow  under  patent  number 
Sim,  dated  August  18th,  1874,  in  the  fol- 
oiriDg  territory,  viz.:  Wisconsin,  Minnesota, 
}ikota,  and  all  that  part  of  Iowa  north  of  the 
^oithwestem  Railway  and  all  that  territory 
iot  and  north  of  above-described  territory. 
[b  oondderation  of  the  above  grant  the  party 
)f  the  second  part  agrees  to  make  said  sulky 
l^vs  in  a  good  and  workmanlike  manner,  and 
idvertise  and  sell  them  in  the  usual  manner, 
nd  at  a  price  not  to  exceed  the  usual  price  of 
ftkdattof  implements  sold  by  other  manu- 
hctuen,  and  render  an  account  on  the  first 
fajofjannary  and  July  of  each  year,  of  all 
plows  sold  prior  to  those  dates  on  which  the 
nfitty  has  not  been  paid,  and  pay  to  the  party 
of  file  first  part,  his  heirs  or  assigns,  two  and 
Utj  ODe>hundredths  dollars  for  each  and  every 
film  sold,  said  royalty  for  spring  sales  to  be 
piid  July  Ist  and  for  fall  sales  January  Ist  of 
aeeh  year.  The  party  of  the  first  part  also  grants 
to  mt  party  of  the  second  part  the  nsht  to 
■ike  and  sell  the  improvement  in  whiinetrees 
aider  patent  151,804,  in  consideration  of  which 
the  party  of  tbe  second  part  agrees  to  pay  the 
pBtj  of  tbe  first  part,  at  the  time  of  the  pay- 
■cut  of  the  royalty  for  the  sulky  plows,  and 
b  the  aune  manner,  the  sum  of  one  cent  for 
em?  poond  of  said  irons  used  or  sold." 

The  complaint  also  avers  that  the  defendant 
hvfiQed  to  comply  with  the  agreement,  has 
Mdoed  hot  two  accounts  to  the  plaintiff  of 
ibmnade  byit  imder  the  contract,  the  first 
aMfaJa]y,1878,  and  the  second  in  January, 
TKB,  and  has  never  paid  to  the  plaintiff  any  of 
thiimd  royalty  except  on  the  plows  so  re- 
poncd  fa)  aaiof  accounts,  but  has  made  and  sold 
INitDQmbera  of  said  sulky  plows  since  the 
vto  of  the  contract,  for  which  it  baa  never  ac- 
pnkA  to  the  plaintiff,  nor  paid  any  royalty, 
ipoilioo  of  them  being  made  and  sold  under 
ttaiiie  of  *'  Starling  sulky  plow,"  by  which 
■■M  tbe  patented  plow  was  known  at  the  date 
ifftieootiact,  ana  the  greater  part  whereof 
vn  Bade  and  sold  under  the  name  of  "Star 
^S^plow,''  with  slieht  modifications  of  con- 
Wtni  from  that  of  the  Starling  sulky  plow, 
y  wMdi  were  in  fact  the  plaintiff's  said 
pt,fte  making  and  selling  whereof  was  so 
■Md  to  the  dmndant,  the  defeudant  false- 
Tjihigtag  tbe  same  not  to  be  the  plaintiff's 

«W  MOW,  for  the  purpose  of  defrauding  the 
of  bis  Mid  royalty.  The  pldntiff 
10,000  damages, 
tta  defendant  filed  an  answer,  which  sets 
^iMit  of  novelty  in  the  patent  and  want  of 
Vf  In  the  invention,  and  specifies  six  prior 
M  having  described  the  alleged  im- 
of  the  plaintiff.  It  admits  the  ex- 
of  the  a^^reement  between  tbe  parties, 
iridenfei  any  liability  on  the  part  of  the  de- 
ddait  It  allegea  that  it  has  made  and  sold 
mSkf  plow  under  the  name  of  the  "Star 
ilfyplow,"  constructed  on  an  entirely  differ- 


ent  principle  from  that  described  in  and  cov- 
ered by  tbe  plaintiff's  patent,  and  that  on  or 
about  December  5,  1878,  it  eave  to  the  plain- 
tiff due  written  notice  that  the  construction  of 
said  sulky  plow  under  the  plaintiff's  patent 
was  unsatisfactory,  that  a  large  proportion  of 
those  made  and  sold  had  been  returned  to  the 
defendaut  as  unserv.'ceable,  and  that  it  would 
thereafter  manufacture  a  sulky  plow  of  its  own 
desi^,  and  renounce  its  license  and  all  claim 
of  nght  to  construct  plows  in  accordance  with 
the  plaintiff's  patent,  and  would  construct  and 
sell  no  more ;  and  that  since  that  date  it  had 
not  made  or  sold  any  plows  under  said  license 
or  in  accordance  with  the  alleged  invention  of 
the  plaintiff. 

To  this  answer  there  was  a  reply,  admitting 
that  about  December,  1878,  the  plaintiff  re- 
ceived letters  from  the  defendant,  in  which  the 
latter  stated  that  it  had  decided  not  to  con- 
tinue manufacturing  the  plaintiff's  said  plow ; 
but  denying  that  such  notice  was  of  any  force 
or  effect,  and  alleging  that  any  difficulty  which 
the  defendant  had  in  selling  and  introducing 
the  plaintiff's  plow  arose  wholly  from  the  fail- 
ure of  the  defendant  to  perform  tbe  conditions 
of  the  said  contract ;  and  denying  the  other 
allegations  of  the  answer. 

A  trial  b^  iury  was  duly  waived,  and  the 
case  was  tried  by  the  court.  There  appears  in 
the  record  a  statement  that  on  tbe  8tb  of  Feb- 
ruary, 1887,  *'  an  opinion  was  filed  in  this 
cause,  which  said  opinion  and  order  pursuant 
thereto  are  in  the  words  and  figures  following, 
viz."  Then  follows  a  paper  which  is  headed 
"Opinion."  This  opinion  is  reported  in  29 
Fed.  Rep.  790.  It  contains  tbe  following  state- 
ment: "After  the  defendant  had  manufac- 
tured and  sold  between  thirty-five  and  forty 
plows  under  the  license,  and  on  or  at)out  De- 
cember 5,  1878,  written  notice  was  given  tbe 
plaintiff  that  the  construction  of  the  sulky 
plow  was  unsatisfactory  and  useless,  and  many 
had  been  returned  as  unserviceable,  and  that 
the  defendant  would  thereafter  manufacture  a 
sulky  plow  of  its  own  design,  and  renounced 
its  license.  The  defendant,  after  the  notice, 
rendered  an  account  up  to  January  1st,  and 
since  then  has  manufactured  about  960  plows, 
called  Star  plow,  designed  by  Berthiaume,  and 
about  850  plows,  called  the  Ilarris  plo w. "  The 
opinion  concludes  with  these  words:  "The 
conclusion  is  that  the  plaintiff  is  entitled  to  a 
royalty  on  1,810  plows  at  $2.50  each,  making 
the  amount  of  $3,275,  for  which  sum  judg- 
ment is  ordered."  There  is  no  finding  of  facts 
separate  from  such  findings  as  the  opinion  con- 
tains. The  "order  pursuant  thereto,"  made 
February  8,  1887,  is  headed  "  Order  pursuant 
to  opinion,"  and  states  that  the  action  was  tried 
by  tbe  court,  and  that  the  court  "files  its  writ- 
ten decision  and  findings  in  favor  of  tbe  plain- 
tiff and  against  the  defendant,  viz. :  '  That  the 
plaintiff  is  entitled  to  the  royalty  on  1.810  plows 
at  $2.50  each,  making  the  amount  of  $8,275.'" 
The  order  then  stays  the  entry  of  Judgment  for 
forty  days. 

On  the  14th  of  March,  1887,  the  defendant 
filed  a  motion  for  a  new  trial,  which  was  beard 
by  the  court,  and  was  denied  on  the  10th  of 
October,  1887,  in  an  opinion  reported  in  83 
Fed.  Rep.  290.  On  the  same  day,  a  Judgment 
was  entered,  which  recited  that  a  Jury  had  been 
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doly  waived  and  the  cause  had  been  tried  by 
the  ooart.  and  the  court,  on  February  8, 1887, 
had  tiled  its  written  findings,  "wherein  it 
finds  for  the  plaintiff  as  follows,  to  wit :  '  The 
plaintiff  is  entitled  to  a  royalty  on  1,810  plows 
at  $2.60  each,  making  the  amount  of  i8,875, 
for  which  sum  Judgment  is  ordered;"*  that  the 
entiy  of  judgment  pursuant  to  the  findings  had 
been  stayed  pending  the  hearing  of  the  defend- 
ant's motion  for  a  new  trial,  and  that  that  mo- 
tion had  been  made  and  denied  ;  and  the  Judg- 
ment proceeded  to  order  that  the  plaintuE  re- 
cover from  the  defendant  "  the  aforesaid  sum 
of  $3,276  so  found  to  be  due  by  the  court,  with 
interest  thereon  from  the  date  of  said  findings, 
to  wit,  Februaiy  8th,  1887,  being  $164.10,  and 
all  amounting  to  $8,429.10,  beddes  plaintiirs 
costs  and  disbursements  herein  to  be  taxed, 
and  that  he  have  execution  therefor."  To  re- 
view this  Judgment,  tbe  defendant  has  brought 
a  writ  of  error.  A  motion  to  dismiss  the  writ 
for  want  of  Jurisdiction  was  made  at  October 
Term.  1887  (127  U.  B.  876  [82:261]  ),  and  was 
denied,  on  the  ground  that  the  case  was  one 
"  touching  patent  rights,**  under  g  600  of  the 
Revised  Statutes,  and  therefore  the  writ  would 
lie  without  r^^ard  to  the  sum  in  dispute. 

There  is  a  bill  of  exceptions,  which  states  that 
the  plsintiff  offered  in  evidence  his  letters- 
patent,  No.  164,298;  that  it  was  admitted  by 
the  pleadings,  proved  on  the  trial  and  found  to 
be  a  fact  by  the  Judge,  that  on  or  al)out  the  6th 
of  December,  lb78,  after  the  defendant  had 
manufactured  and  sold  about  86  or  40  plows 
under  the  license,  it  gave  to  the  plaintiff  writ- 
ten notice  that  the  construction  of  the  sulky 
plow  under  the  plaintitTs  patent  was  unsatis- 
factory, and  large  quantities  of  said  plows  had 
been  returned  as  unserviceable,  ana  that  the 
defendant  renounced  its  license  and  would 
thereafter  manufacture  a  sniky  plow  of  its  own 
design;  that  the  plaintiff  offeied  evidence  tend- 
ing to  show  that,  after  defendant  renounced  its 
license,  U  manufactured  and  sold  960  plows 
called  the  Berthiauroe  plow  and  860  plows 
called  th6  Harris  plow;  tnat  the  defendant  ob- 
jected to  this  evidence  as  incompetent  and  im- 
material, on  the  grounds  that  the  plaintiff  could 
not  recover  for  those  plows  on  tne  contract  of 
license  after  it  had  been  renounced,  that  the 
Berthiaume  and  Harris  plows  were  not  simflar 
to  the  plaintiffs  and  were  manufactured  under 
other  patents  and  that  the  character  of  those 
plows  was  indicated  and  described  in  Uie  prior 
patents  pleaded  in  the  answer;  thst  the  court 
overrulen  the  objections  and  the  defendant  ex- 
cepted; that  the  plaintiff  then  offered  evidence 
tending' to  show  that  the  defendant,  after  it  re- 
nounce the  license,  did  not  advertise  the  Star- 
Hnff  sulky  plow  in  the  usual  manner;  that  the 
defendant  objected  to  that  evidence  that  it  was 
incompetent,  immaterial  .ind  irrelevant,  on  the 
ground  that  the  license  had  been  renounced 
and  the  defendant  was  not  bound  to  advertise 
thereafter;  that  the  court  overruled  the  objec- 
tion and  received  the  evidence,  and  the  defend- 
ant excepted:  that  the  plaintiff  offered  evidence 
tending  to  prove  that  two  Starling  plows  made 
by  the  defendant  according  to  the  plaintitTs 
patent  were  sold  bv  it  after  said  notice  was 
given  to  the  plaintiff,  for  which  the  defendant 
did  not  account  and  pay  royalty  to  the  plaintiff; 
tbM  tbe  dafcDdaot  cftiliicted  to  this  evidence  as 
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immaterial  and  incompetent,  because  it  was 
after  it  had  notified  the  plaintiff  that  It  had 
done  with  manufacturing  his  plows;  and  that 
the  court  overruled  this  objection  and  the  de- 
fendant excepted. 

Tbe  bill  or  exceptions  then  sets  forth  the  evi- 
dence of  several  witnesses  produced  l^  the  re- 
spective parties,  and  several  patents  introduced 
by  the  defendant,  being  the  six  patents  set  up 
in  the  answer  and  two  others.  When  the  six 
patents  were  offered  in  evidence  by  tbe  defend- 
ant, it  was  stated  that  the  object  of  offering 
them  was  to  prove  that  the  plaintitrs  inventioD 
was  not  novel.  The  plaintiff  then  and  there 
objected  to  them,  on  the  ground  that  the  de- 
fendant was  estopped  from  denying  the  valid- 
ity of  tiie  plaintiirs  patent;  but  the  objection 
was  overruled  and  the  plaintiff  excepted,  and 
thepatents  were  received  in  evidence. 

Toe  bill  of  exceptions,  at  Its  dose,  nates  thst 
"the  court  made  the  following  rulings,  con-  .19#| 
tained  in  the  opinion  which  follows  below,  and 
ordered  Judgment  against  the  defendant  for 
thirty-two  hundred  and  seventy-five  dollars,** 
and  that ' '  the  opinion  was  as  follows. "  Then 
follows  the  opinion,  in  the  same  wMds  previ- 
ously  set  out  in  the  record,  which,  after  tbe 
paramph  before  quoted  from  it,  [»oceeds  to 
describe  the  plaintiff's  invention  as  authoriaecl 
to  be  manufactured  and  sold  by  the  defendant, 
and  recites  the  first  two  claims  of  the  plaintitTs 
patent,  there  being  three  claims  in  all.  It  then 
savs:  *'  1.  I  find  that  the  defendant  could  not, 
without  the  consent  of  the  plaintiff,  terminate 
the  rights  conferred  by  the  license,  and,  there 
being  no  limitation  on  its  face,  the  license  con- 
tinued until  the  expiration  of  the  present  letters- 
patent  2.  The  Starlioff  plow  is  of  utility  and 
an  operative  machine,  although  it  m^ht  work 
better  in  some  soils  than  in  otheis.  8.  I  find 
that  the  first  claim  of  the  plaintiff  is  manifestly 
infringed  in  the  Berihiaume  and  Harris  plows, 
so  dei^inated.  and  the  mechanism  used  is  only 
such  medianlcal  chanire  as  increases  the  power 
of  tbe  lever  from  a  single  to  a  compound  action, 
reversing  its  movement  from  a  lever  moving* 
forward  to  one  pulled  towards  the  driver.  In 
the  Berthiaume  plow  a  perforated  segment  and 
a  spring  dog  are  used,  in  connection  with  which 
the  lever  operates  to  raise  and  lower  the  plow 
and  beam,  which  are  mechanical  changes  and 
equivalents  only.  In  the  Harris  plow  suhstan- 
tially  Uie  same  device  Is  used  While  in  the 
Berthiaume  plow  the  device  used  for  depressing 
the  plow-beam  in  front  Is  unlike  Starling's,  the 
chsnge  in  that  particular  would  not  defeat  the 
rig^t  of  plaintuf  to  an  action  for  breach  of 
contract  4.  I  have  hesitated  about  goioK  into 
the  que^on  of  novelty,  hot  there  botng  in  the 
contract  of  license  no  recital  or  admission  thst 
plaintiff  had  invented  the  improvement  in  sulky 
plows,  and  the  plaintiff  baving  Joined  issue  on 
the  defense  of  want  of  novelty  set  up  in  the 
answer,  and  not  pleaded  an  estoppel,  I  nave  re- 
luctantly  allowed  the  defendant  to  Introduce 
evidence  on  that  Issue,  and  find  that  the  plain- 
tilTs  improvement  Is  not  anticipated  by  any  of 
thepatents  introduced  In  evidence." 

The  opinion  then  discusses  in  detafl  the  six 
prior  pataits  set  up  in  tbe  answer,  with  tbe 
conclusion  that  no  one  of  those  patents  has  the     ( t^l] 
comblnatkm  ot  the  plaintttt  for  tbe  purposes 
described  In  his  patent,  or  anticipates  his  hi* 
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nenticMi.    Then  follows  the  conclusion  set  forth 

It  the  finding,  in  the  order  of  Febmaiy  8, 1887. 

The  hill  of  exceptions  then  states,  that  the 

kfeodant  excepted  to  the  ruling  and  order  di- 

neetfog  the  Judgment  for  the  pudntifl,  and  to 

the  luing  and  conclmdon  of  law,  "  that  the 

jkfendant  could  not,  without  the  consent  of  the 

diinUfl,  terminate  the  rights  conferred  by  the 

Doeose,  and,  there  being  no  limitation  on  its 

hoe,  the  license  continued  until  the  expiration 

d  the  present  letters-patent,**  and  to  the  ruling 

ad  conclusion  of  law,  that  "while  in  the 

BortUaume  plow,  the  device  used  for  depress- 

l^  the  plow-beam  in  front  is  unlike  Starlinfl:'s, 

Ik  change  in  that  particular  would  not  defeat 

the  li^t  of  phdntin  to  an  action  for  breach  of 

coatfact,"  and  to  each  of  the  rulini^  and  con- 

dunoosof  law  as  to  each  of  fire  of  the  six  prior 

ptCDts  set  up  in  the  answer,  and  to  the  ruling 

lid  eoodusion  of  law  that  no  one  of  the  patents 

k  efidenoe  has  the  combination  of  the  phiintill 

for  the  purposes  described  in  his  patent  or  an- 

liebitei  his  Improyement. 

Tia  defendant  contends  (1)  that  the  contract 
rf  December  17, 1877,  did  not  bind  the  plain- 
ts lonant  to  the  defendant  the  privilege  of 
isufailuilng  or  selling  any  num  oer  of  Star- 
Itf  lolky   mows,   or  of  manufacturing  or 
HBf  than  for  any  length  of  time,  and  did 
MnDd  the  defendant  to  manufacture  or  sell 
mj  amnber  of  them,  or  to  manufacture  or  sell 
ftm  for  any  length  of  time,  and  therefore 
flBMd  to  be  operauve  as  to  all  plows  made  or 
idd  after  either  party  indicate  to  the  other 
ftsoBwillineness  to  act  longer  under  the  con- 
feict,aad  that,  therefore,  no  damages  could 
tireooTered  from  either  party  for  udling  on 
fteone  band  to  permit  the  manufacture  and 
■k^  or,  OD  the  other  hand,  to  manufacture 
■d  idl;  09  that  the  contract  was  a  mere  naked 
fmoftorlioense  which  granted  no  exclusive 
|MegB  to  the  defendant  to  make  and  sell  the 
MdiwsidkY  plow,  but  left  to  the  plalDtiif 
ftiifglit to  pve  the  same  permit  to  everyone 
^  Inthe  fpedfled  territory,  and  in  no  way 
1  the  defendant  not  to  make  and  sell  as 
iolky  plows  as  it  chose  of  other  designs 
'  ff  other  patents,  and  was  therefore  rev- 
faj  the  plaintiff  and  capable  of  beinf 
DM  hj  the  defendant  at  any  time,  and 
i^ths  pkintifl  could  not  recover  upon  the 
MlBiette  the  1,810  plows  which  were  not 
I  ljiJjypfc>ws»  but  were  so  different  that  they 
[^4MiM  at  most  but  one  of  the  three  claims 
jjlfte  phlatifra  patent;  (8)  that  the  contract,  if 
MnrakiBd  or  renounced,  only  permitted  the 
idiBt  to  make  and  sell  the  Starling  sulky 
;  that  the  making  and  sale  of  the  Berthi- 
sad  Harris  plows  was  not  covered  by  the 
and  not  a  breach  of  it,  and  that  the 
vas  UaMe  for  infringement  in  mak- 
ttd  selling  other  plows  if  it  infringed  the 
"~ns  petoit,  and  could  defend  against  a 
E^^.«  ioMngement  on  the  same  nound  that 
EJpyitnB^ggr  could,  and  the  plaintiff  could  not 
9i>vaiiy  royalty  under  the  contract,  in  re- 
^-v^olsiich  other  plows. 
*^ii  tmnd  hj  the  defendant  In  regard  to  the 
tec  9)  that  it  does  not  admit  or  recite  the 
ikvof  tbepUdntifl's  patent,  but  only  al 
itne  defendant  to  make  and  sell  a  particu- 
-.  Jdv  under  it;  (8)  that  it  gives  to  the  de- 
Mnt  that  privilege  for  no  stated  time  and 
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for  no  stated  number  of  plows,  and  was  there- 
fore revocable  at  any  time;  (8>  that  it  gives  to 
the  defendant  no  exclusive  privilege  to  make- 
and  sell  the  Starling  plow,  but  leaves  the  plain- 
tiff the  right  to  give  the  same  privilege  to  every- 
one else  in  the  territory;  (4)  that  it  In  no  way 
binds  the  defendant  not  to  make  and  sell  a» 
many  plows  of  other  designs  or  under  other  pat- 
entsas  it  chooses;  (6)  that  it  does  not  bind  the  de- 
fendant to  make  or  sell  any  number  of  Starling 
plows,  or  to  make  or  sell  them  for  any  length  of 
time;  (6)  that  it  is  restricted  to  the  Starling 
sulky  plow,  and  does  not  authorize  the  defend- 
ant to  make  or  sell  any  other  plow  under  the 
patent,  nor  bind  it  to  pay  license  fees  for  the  sale  . 
of  any  other  plow,  but  as  to  all  other  plows  ex- 
cept the  Starling  sulky  plow  leaves  defendant 
free  to  make  and  sell,  subject  only  to  its  liabil- 
ity as  an  infringer  in  the  name  way  as  if  there 
were  no  contract. 

The  defendant  contends  that  there  is  an 
essential  distinction  between  the  contract  in 
the  present  case  and  a  contract  which  grants 
the  exclusive  rifi;ht  under  a  patent  to  make  and 
sell  the  patented  article  in  a  certain  territory, 
or  the  exclusive  right  in  respect  of  a  certain 
number  of  patented  machines;  that,  in  the 
latter  case,  the  contract  exists  for  the  life  of 
the  patent,  while  in  the  present  case  it  does 
not:  and  that  in  the  present  case  the  licensee 
could  renounce  all  right  under  the  license, 
while  in  the  other  case  he  could  not.  This  (196| 
ground  is  maintained  upon  the  view  that,  where 
the  patentee  nants  an  exclusive  right,  he  de- 
prives himself  of  the  privilege  of  granting  any 
right  to  others  in  the  given  territory;  and  that 
therefore  the  exclusive  licensee  will  not  be  per- 
mitted, after  he  has  thus  deprived  the  licensor 
of  his  privilege  of  licensing  others,  to  renounce 
the  license  and  thus  damage  the  licensor,  while 
that  reason  does  not  exist  under  a  contract  or 
license  like  that  in  the  present  case. 

But  we  think  that  this  attempted  distinction 
is  fanciful  and  not  sound.  Irrespectively  of 
the  point  that  it  might  well  be  urged  that  the 
plaintiff  in  granting  to  the  defendant  "the 
right  to  make  and  sell  the  Starling  sulky  plow 
under  patent  No.  154,293,"  did  not  grant 
simply  a  right,  but  granted  bright,  that  Is.  all 
the  r^grht  which  the  plaintiff  bad,  under  the  pat- 
ent, to  make  and  sell  the  plow  in  the  speci- 
fied territory,  we  are  of  opinion  that  the 
circuit  court  was  correct  in  holding  that  the 
defendant  could  not  terminate,  without  the  con- 
sent of  the  plaintiff,  the  rights  conferred  by 
the  license,  and  that,  as  there  was  no  limitation 
on  its  face,  the  license  continued  until  the  exr 
piration  of  the  patent.  The  contract  has  no 
provision  for  its  termination  or  its  renuncia- 
tion. The  grant  is  of  the  right  to  make  and 
sell  the  Starling  sulky  plow  under  the  patent,, 
that  is,  under  the  patent  so  long  as  It  is  a  ^t- 
ent,  for  the  whole  term  of  its  duration.  For 
plows  made  and  sold  und^r  the  patent,  and  in 
accordance  with  any  of  its  claims,  the  defend- 
ant, at  all  times  durins:  the  existence  of  the 
patent,  could  set  up  the  contract  as  a  defense 
against  a  claim  for  infringement,  and  limit  its 
liability,for  plows  made  and  sold  In  accordance 
with  any  one  or  more  of  the  claims  of  the  pat- 
ent, to  the  royalty  fixed  1^  the  terms  of  the 
contract.  In  conisideration  of  the  grant,  the 
defendant  bound  itself  to  make  the  plows  is  a 
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g;ood  and  workmanlike  maDner,  and  to  adver- 
tise and  sell  tbem  in  the  usual  manner  and  at 
the  price  specified  as  limited,  and  to  render 
accounts  and  pay  royalties  as  agreed. 

The  circuit  court  finds  that  the  Starling  plow 
"is  of  utility  and  an  operative  machine,  al- 
though it  might  work  better  in  some  soils  than 
in  others."  It  therefore  finds  against  the 
defendant  as  to  the  ground  set  up  in  the  notice 
which  the  defendant  gave,  that  the  construc- 
tion of  the  plow  under  the  patent  was  unsatis- 
factory. The  fact  that  the  defendant  continued 
after  the  alleged  renunciation  to  make  and 
^cll  the  plow  with  features  embodving  the  first 
claim  of  the  patent,  and  that  the  plow  so  made 
was  successful  and  salable,  indicates  that  the 
notice  was  a  mere  pretense,  and  that  the  de- 
fendant continued  to  act  under  the  license,  or 
else  that  the  allegation  that  the  construction  of 
the  plow  was  unsatisfactory  was  founded  upon 
something  in  the  workmanship,  and  not  in  the 
inherent  character  of  the  patented  improve- 
ment 

We  are  of  opinion  that  the  license,  in  the 
absence  of  a  stipulation  providing  for  its  rev- 
ocation, was  not  revocable  by  the  defendant, 
-except  by  mutual  consent  or  by  the  fault  of 
the  other  party.  If  the  plaintiff,  after  receiv- 
in<r  the  notice,  bad  sued  the  defendant  for  in- 
fringement, he  would  have  been  properly  re- 
garded as  acquiescing  in  the  renunciation;  but, 
instead  of  that,  he  elected  to  regard  the  license 
as  still  in  force,  and  brought  an  action  to  re- 
cover the  royalties  provided  for  by  it,  which 
he  was  entitled  to  do.  Marsh  v.  Harris  Mfq, 
Co,  63  Wis.  2'W ;  PattersorCs  App.  99  Pa.  521 ; 
Union  Mfg.  Co,  v.  Lounsbury,  41  N.  Y.  863. 

The  defendant  could  not  coerce  Uie  plaintiff 
into  putting  an  end  to  the  contract,  by  the 
means  it  adopted.  It  must  brine  a  suit  to  set 
aside  the  contract  before  it  can  be  allowed  to 
«ny  that,  in  regard  to  what  it  afterwards  does, 
it  does  not  act  under  the  contract,  provided  the 
machines  it  makes  embody  a  claim  of  the  pat- 
ent. Notwithstanding  tne  defendant  gave 
notice  that  it  renounced  the  license,  yet  it  did 
not  in  fact  renounce  it,  for  it  continued  to  make 
plows  embodying  one  of  the  claims  of  the 
patent.  The  circuit  court  found  that  the  first 
claim  of  the  plaintiff's  patent  was  infringed  In 
the  1,810  plows,  and  that  the  changes  made  in 
thoae  plows  were  mechanical  changes  and 
equivalents  only,  which  would  not  defeat  the 
right  of  the  plaintiff  to  an  action  for  breach  of 
contract 

We  cannot  review  the  finding  of  the  circuit 
court  that  none  of  the  earlier  patents  put  in 
evidence  by  the  defendant  anticipated  the  plain- 
tiff's invention.  Although  the  defendant  ex- 
cepted to  this  finding  as  a  conclusion  of  law, 
yet  it  was  really  a  conclusion  of  fact  on  the 
evidence  which  the  circuit  court  had  before  it 
Witnesses  were  summoned  on  both  sides  as  to 
what  the  earlier  patents  showed:  and  we  can- 
not consider  the  evidence,  as  if  this  were  a  suit 
in  equity. 

Alter  the  defendant  had  introduced  the  al- 
leged anticipatini^  patents,  and  examined  three 
expert  witnesses  in  regard  to  them,  the  plaintiff 
rebutted  such  evidence  by  two  expert  witness- 
es. The  defendant  then  offered  further  evi- 
dence to  show  why  its  contention  as  to  the 
question  of  novelty  was  correct,  but  the  OOUt 
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refused  to  permit  this  to  be  done,  HMof  tkk 
it  had  heara  sufficient  testimony  to  enabfe  illi 
understand  the  operation  of  the  differeat  d» 
vices,  to  which  ruling  the  defoidaot  exceptel. 
This  is  assigned  for  error.  Bat  we  are  of  opli^ 
ion  that  it  was  a  matter  within  the  dlioclloi 
of  the  circuit  court  The  defendant  bid  M 
an  opportunity  of  taking  the  testimony  iBqiMi> 
tion  when  it  examined  its  three  expert  witnewii 

After  the  plaintiff  had  introduced  evidenei 
tending  to  show  that  his  plow,  properly  mtde, 
was  practical  and  successful,  and  the  defend- 
ant had  introduced  evidence  for  the  porposeof 
showing  that  the  plaintiff's  pk)w.  well  ooa- 
structed,  was  unsalable,  while  the  BerthianiM 
and  Harris  plows  ma^e  by  it  were  salable,  tbi 
court  refused  to  permit  the  defendant  to  ibov 
by  one  Carter,  a  practical  d^er  in  plowi,  tint 
he  sold  a  plow  substantially  the  same  is  tki 
Berthiaume  plow  for  $45,  in  oompetitioo  wilk 
a  plow  substantially  the  same  as  the  plsintiA 
plow  at  $25,  and  was  able  to  sdl  tbefcvmer  wtt* 
out  difQculty,  while  the  latter  bad  no  ahi 
The  evidence  was  excluded  as  immaterial,  mi 
the  defendant  excepted.  The  court  foood  m  a 
fact  that  the  so  called  Bertfaiaumeplow  wm 
substantially  the  plaintiff's  plow.  Tbe  oftrcf 
evidence  amounted  merely  to  sbowinKthitQM 
person  could  sell  a  plow  for  $45,  wbibimftg 
person  could  not  sell  substantial^  tbe  MM 
plow  for  $25.  This  was  certainly  InuiitlaUM 
any  issue  in  the  case.  MoreoTer,  botb  pHthi 
had  ^one  through  their  testimoay,  M  Ihl 
plaintiff  had  firiven  evidence  in  rebottil, 
was  after  that  that  this  offer 
was  discretionary  with  tbe  comt 
admit  the  evidence  or  not,  as  tbe  ~ 
before  had  an  opportunity  to  sire  It 

The  plaintiff,  in  rebattal  of  tbe 
principal  evidence,  offered  proof 
show  that  he  first  constmcted  a  pknr 
ing  the  elements  of  tbe  fint  daim  of  bli 
before  the  date  of  the  earliest  patent 
by  the  defendant  on  ibe  question  of 
The  defendant  objected  to  tbis  evidci 
material,  and  that  it  was  a  part  c^  tbe . 
case  in  chief ;  but  tbe  oooit  ofeRnkii  tbs  ^ 
jection,  and  the  defendant  eiceptaA, 
the  defendant  bad  introduced  in 
earlier  patents,  it  was  proper  for  tbe 
to  show  that  prior  to  toe  date  of  uuj 
he  had  reduced  tbe  Invention  oofcrad 
first  claim  to  practice  in  a  woridos 
Elieabeth  v.  NiehoUon   FunemmU  Oi.  Jl 
126, 180  [24: 1000, 1008];  IMsCsr  Lmm  Oi 
mggim,  105  U.  S.  580,  688  M:  im.  1 
Proof  of  tbe  date  of  tbe  jduntiini 
was  strictly  a  matter  of  rebottal.  nflv  tbe 
fendant  had  pot  in  tbe  patents  wUA 
prior  In  date  to  tbe  plaintuTs  patent    T 
fendant  might  afterwards  baTe  offend 
on  the  same  point 

The  defendant.  In  ite  principal 
offered  to  show  by  a  witness  tbat  tbe  \nm 
vice  shown  in  tbe  plaintiff's  pnteat|^a  ~ 
stantiali V  the  same  as  tbat  sbown  in  nii  ^ 
was  usea  on  two  sulky  ptows  prior  to 
The  plaintiff  objected  to  tbe  STtdence  I 
competent  and  immaterial,  and  beoausetbi 
had  not  been  set  up  In  tbe  answer;  tbe  okjrt 
were  sustained,  and  tbe  defendtnt  eaM 
We  think  the  evidence  was  immaterlaL    1 
was  no  offer  to  proTe  tbat  tbe  lever  devte 


1800. 


br  THB  Mattbb  of  Cuusbh. 


900-200 


•o  oombfned  that  the  oombination  operated  in 
the  tame  way,  for  the  aame  purposes,  as  in  the 
first  claim  of  the  plaintilTs  patent.  These  are 
an  the  matters  sJleffed  on  the  part  of  the  de- 
fendant which  we  tnink  it  important  to  notice. 
We  find  no  error  in  the  record,  and  th$  judg- 
msni  i$  affinMd, 

Mr.  JuHiee  Bradley  did  not  dt  in  this 
or  take  any  put  in  its  decision. 


In  the  Matter  of  PETER  J.  0LAA8EN. 
<8ee  8. 0.  Reporter^  ed.  MMBOOD 

Aet  qf  March  S,  189J—^r^anuni$  crime,  what 
i$  writ  <^  errcr  in  criminal  aua—biU  tf 
cxeeptian9'-circuii  court  for  trial  tf  criminal 
ca»e8—writ  of  cupersedeas  in  criminal  casec^ 
by  whom  aUowed^securitif  not  required — 
mandamui  to  diitriet  judge,  when  not  allowed 
rule. 


L  Hie  Aot  of  Maroh  8, 1801,  as  to  wrtts  of  error  tn 
orlmioal  oases,  went  into  immediate  effect:  onder 
ft  a  writ  of  error  osn  be  brought  where  sentenoe 
was  pronouooed  Bfaroh  18, 188L 

X  A  ortme  whloh  is  puoisbable  bj  imprisoDment 
In  a  state  prison  or  peniteDtlary  is  an  infamous 
erfme,  whether  the  accused  is  or  is  not  sentenced 
or  put  to  hard  labor. 

8.  The  writ  of  error  under  the  Act  of  Karoh  3, 
1801,  Is  a  matter  of  rigbt,  and  the  citation  can  be 
signed  by  a  Justice  of  this  court. 

4.  The  granting  of  a  writ  of  error  in  a  case  where 
the  final  judgment  on  the  conviction  was  ren- 
dered after  Maroh  8, 1801,  does  not  give  a  right  to 
a  bill  of  exceptions  which  did  not  exist  at  the 
time  of  the  conviction. 

a.  A  circuit  court  maybe  held  b7  three  judges  un- 
der sec  818,  U.  8.  Bev.  Stat.,  for  the  trial  and  dis- 
posal of  criminal  cases. 

ei  This  court  has  power  to  issue  a  writ  of  supers^ 
deas  under  sec  718,  U.  &  Bev.  Stat 

7«  A  justice  of  this  court  has  authority,  not  only  to 
allow  a  writ  of  error,  but  also  to  grant  a  super- 
aedeas.  In  a  criminal  case 

a.  In  a  criminal  case  the  supersedeas  may  be  ob- 
tained by  merely  serving  the  writ  of  error,  with- 
out giving  any  security,  if  the  justice  who  signs 
the  citation  directs  that  the  writ  shaU  operate  as 
«  supersedeas. 

a.  This  court  will  not  compel  by  mandamus  a  dis- 
trict judge  to  settle  and  allow  a  blU  of  exceptions 
under  the  Aot  of  March  8, 1801,  in  a  criminal  case 
brought  to  this  court  by  writ  of  error  under  that 
Act,  where  a  verdict  of  g^lty  was  rendered  May 
88. 18B0,  and  the  sentence  was  pronouooed  March 
18,180L 

Ml   This  court  has  adopted  a  new  general  rule 

'SOTM.'-Ae  to  eaceej/tion^  when  must  he  taken,  to  be 
atxHZobU  en  review,  see  note  to  Phelps  v.  Mayer. 
14:813.  ^ 

A$  to  what  parUoularUy  in  exoeptiont  Sneeesaary 
4n  order  to  a  review  in  appeOate  court,  see  note  to 
Moore  v.  Bank  of  Metropolis,  10:  ITS. 

What  Queetlone  the  United  States  Supreme  Oowrt 
wmreotewon  writ  of  error;  MQ  of  exe^fftume.  See 
fiots  to  Parks  v.  Turner,  1ft  888. 

When  mandamue  Witt  imue.  See  note  to  M*C3ung 
▼.SUUman,  4:808. 

Am  to  mandamm  to  eontrol  inferior  eourte;  dieore^ 
Uofi,— see  noCe  to  JSr  parte  Morgan,  80: 188. 
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which  is  promulgated  as  Bule  8^  of  this  court, 
which  embraces  the  power  to  admit  defendant  to 
bail  after  the  citation  is  served. 

[No.  16.  Original.] 
Argued  April  SO,  1891.    Decided  May  11, 1891. 

MOTION  for  leave  to  file  a  petition  for  a 
writ  of  mandamos  to  the  district  Jadge 
for  the  Eastern  District  of  New  York,  com- 
manding him  to  settle  and  allow  a  hill  of  ex* 
ceptions  in  a  criminal  case  and  to  sign  the  same 
when  settled  and  allowed;  also  mouon  on  be- 
half of  the  United  States  to  annul  and  set  aside 
the  supersedeas  and  stay  of  proceedings. 
Both  moU'me  denied. 

The  facta  are  stated  in  the  opinion. 

Mr,  H«etor  M.  HitehiiiM*  for  petitioner: 

The  writ  of  mandamus  is  the  propier  and  ap- 
propriate remedv  where  a  circuit  judge  refuses 
to  settle  a  hill  of  exceptions. 

Ex  parte  Orane,  80 17.  8.  6  Pet.  liK)  (8:  92); 
Ex  parte  Chateaugay  Ore  db  Iron  Co.  128  U.  8. 
544  (82:  608). 

Exceptions  duly  taken  at  the  time  of  the 
trial  may  subsequently  be  reduced  to  form,  and 
settled,  signed  and  allowed. 

Hunnicutt  v.  Peyton,  102  U.  8.  888  (26: 118); 
Datie  v.  Patrick,  122  U.  8.  188  (80:  1090); 
Simpeon  v.  DaU,  70  U.  8.  8  Wall  460  (18:  265). 

Upon  a  writ  of  error  to  this  court,  such  a 
bill  of  exceptions  is  properly  presented  after 
judraient  or  sentence,  provided  the  same  be 
tendered  at  the  same  term  at  which  the  judg- 
ment was  rendered,  and  within  a  reasonable 
time  after  such  judgment. 

Muller  V.  Ehlere,  91 U.  8.  249  (28:819);  Unit- 
ed 8tate$  V.  DreiUing,  61  U.  8.  20  How.  258 
(15:  901);  J^nton  v.  EnU>rey,  98  U.  8.  648 
(28:  988). 

It  was  impossible  for  the  petitioner  to  pre- 
pare and  serve  a  bill  of  exceptions  before  sen- 
tence for  the  reason  that  he  could  not  know 
before  sentence  whether  a  writ  of  error,  would 
lie  to  this  court. 

United  Statee  y.  De  Walt,  128  U.  8.  898  (82: 

^THM  86.— Appbalb  Aim  Wbttb  of  Bbbob. 

1.  An  appeal  or  a  writ  of  error  from  a  circuit 
court  or  a  district  court,  direct  to  this  court,  in 
the  cases  provided  for  in  sections  6  and  6  of  the 
Act  entitled  **  An  Aot  to  Establish  Circuit  Ck>urts 
of  Appeals,  and  to  Define  and  Regulate  in  Oer- 
tain  Gaaee  the  Jurisdiction  of  the  Oourts  of  the 
United  States,  and  for  Other  Purposes,'*  approved 
Maroh  8, 1891,  may  be  allowed,  tn  term  time  or  in 
vacation,  by  any  Justice  of  this  courr«  or  by  any 
drouit  Judflre  within  his  circuit,  or  by  any  district 
judge  within  his  district*  and  the  proper  securl^ 
be  taken  and  the  citation  signed  by  hixn,  and 
he  may  also  grant  a  supersedeas  and  stay  of  exe- 
cution or  of  proceedings,  pending  such  writ  of 
error  or  appeaL 

Z,  Where  such  writ  of  error  is  allowed  in  the  case  of 
a  conviction  of  an  infamous  crime,  or  in  any  other 
criminal  cese  in  which  it  will  lie  under  said  sec- 
tions 5  and  8,  the  circuit  court  or  district  court, 
or  any  Justice  or  Judge  thereof,  shaU  have  power, 
after  the  citation  is  served,  to  admit  the  accused 
to  bail  in  such  amount  as  may  be  fixed. 

The  foregoing  Rule,  together  with  Rules  8S,  87 
and  88,  promulgated  therewith  May  11,  1801,  all 
having  reference  to  matters  of  practice  arising 
under  the  Actor  March  8, 1891,  entitled  **  An  Aot  to 
Establish  Circuit  Courts  of  Appeals,  and  to  Define 
and  Regulate  in  Certain  Cases  the  Jurisdiction  of 
the  Courts  of  the  United  States,  and  for  Other  Pur- 
poses,** will  be  found  in  Appendix  X.  to  Book  Hi  of 
these  Reports,  pp.  1128  a,  lift  b.  For  the  Act  itself 
and  the  Joint  Resolution  of  Congress  of  the  same 
,  date  referred  to  in  the  opinion  in  this  case,  see  Ap- 
I  pendlxIZ.  to  the  same  Book,  pp.  1188-1128. 
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485);  Maekin  y.  United  States,  117  U.  8.  852 
(29:  911). 

The  place  of  imprisoDment  Ib  discretioDaiy 
with  the  judge. 

ICx  parU  Kantendiek,  98  U.  8.  896  (23:  889). 

The  case  made  and  settled  on  the  motioD  for 
a  new  trial  was  in  no  n^T^K^  a  bill  of  excep- 
tions. 

Eerr  y.  Clampitt,  06  B.  8.  188  (24:  498); 
Montana  B.  Co.  v.  Warren,  187  U.  8.  848  (84: 
681). 

The  motion  in  arrest  of  Judgment  cannot  be 
considered  in  this  co*irt. 

Canal  d  0.  8t$.  E.  Co.  y.  Hart,  114  U.  & 
654  (29:  226). 

Tlie  langua^  of  the  trial  Jostice  in  his  charge 
to  the  jury  that  where  a  man  fails  to  out  a 
witness  on  the  stand  who  is  at  hand  ana  can 
be  produced  to  corroborate  another,  it  is  a  tair 
presumpion  that  if  produced  he  would  not 
corroboraie  him,  was  clearly  erroneous. 

BUeeker  y.  Johnson,  69  N.  Y.  818;  Stats  y. 
Rosier,  55  Iowa,  517;  Com.  y.  Webster,  6  Gush. 
295,  816;  Abb.  CMm.  Trial  Brief,  §  765. 

Messrs,  Edward  Mitchell  and  W.  H.  H. 
Millert  Atty-Oen.^  in  opposition. 

Mr,  Justice  Blatehford  deliyered  fhe 
opinion  of  the  court: 

Peter  J.  Claasen,  haying  been  indicted 
under  section  5209  of  the  Keyised  8tatutes, 
in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  was,  on 
the  28th  of  May,  1890,  on  a  trial  before  the 
court,  held  by  judge  Benedict,  District  Judge 
for  the  Eastern  District  of  New  York,  and  a 
jury,  found  guilty  on  fiye  of  the  counts  of 
the  indictment. 

The  term  of  that  court  at  which  the  indict- 
ment was  tried  was  one  appointed  exclusiyely 
for  the  trial  and  disposal  of  criminal  business, 
and  was  held  by  Judge  Benedict  under  the 
proyision  of  section  618  of  the  Reyised  Stat- 
utes, which  enacts  that  **  the  terms  of  the  Cir- 
cuit Court  for  the  Southern  District  of  New 
York,  appointed  exclusiyely  for  the  trial  and 
disposal  of  criminal  business,  may  be  held 
by  the  circuit  Judee  of  the  Second  Judicial 
Court  [Circuit]  and  the  district  judges  for 
the  Southern  and  Eastern  Districts  of  New 
York,  or  any  one  of  said  three  j  udget. "  That 
term  adjourned  on  the  day  Mfore  fhe  third 
Wednesday  in  June,  1890. 

On  the  24th  of  October,  1890,  the  defendant 
made  a  motion  for  a  new  trial  and  in  arrest 
of  judgment.  At  a  like  term  of  said  court, 
held  by  the  circuit  judffe  of  the  Second  Ju- 
dicial Circuit  and  the  district  judges  for  the 
Southern  and  Eastern  Districts  of  New  York, 
and  which  began  on  the  second  Wednesday 
In  October,  1890,  this  motion  was  heard  upon 
the  minutes  of  the  trial,  as  settled  and  signed 
by  Judge  Benedict  and  printed  under  the  pro- 
yisions  of  a  rule  of  the  court.  The  motion 
was  denied]  in  December,  1890. 

Before  the  defendant  was  sentenced  under 
his  conyiction.  Congress  passed  the  Act  of 
March  8,  1891,  entitled  "An  Act  to  Establish 
Circuit  Courts  of  Appeals,  and  to  Define  and 
Regulate  in  Certain  CaaeB  the  Jurisdiction  of 
the  Courts  of  the  United  States,  and  for  Other 
Purposes."  The  6th  section  of  that  Act  pro- 
Tides  that  a  writ  of  error  may  be  taken  man 
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an  existing  circuit  oout  direct  to  the  L. 
Court  of  the  United  States  in  the  1611 
cases,  among  others,  "in  cases  of  oooi 

of  a  capital  or  otiMnwiae  infamoos  cl 

By  a  Joint  Resolution  approyed  March 
1891,  entitled  "Joint  Resolution  to  FhifL 
for  the  Organization  of  the  Circuit  OooHk 
Appeals,"  it  was  proyided  that  nothi 
the  aboye-mentioned  Act  of  March  t, 
should  be  held  or  construed  in  any 
impair  the  jurisdiction  of  the  Sopreme 
or  of  any  circuit  ooort  of  the  United  1 
"  in  any  case  now  pending  hetan  it^ 
respect  of  any  case  wherein  the  writ  d  < 
should  haye  been  sued  out  before  Joly  1, 

On  the  18th  of  March,  1891.  the 
was  sentenced  by  the  circuit  court  to  be 
prisoned  for  a  term  of  six  years  in  the  ~ 
County  penitentiary.    On  the  2l8t  of  Ml 
1891,  a  writ  of  error  to  the  circuit  ooutl 
this  court  was  allowed  by  an  sasodsis 
tice  of  this  court,  and  a  citation  sigssd 
tumable  here  on  the  second  Monday  of 
1891,   with  this  direction,    made  by 
associate  justice:    ''This  writ  is  to  q 
as  a  supersedeas  and  stay  of  ezecotioB, 
leaye  to  the  United  States  to  move  tfai 
preme  Court  of  the  United  States,  on 
to  yacate  the  stay,  as  haying  been 
without  authority  of  law. " 

On  the  same  2l8t  of  March,  ISM,  tfai 
fendant  filed  in  the  circuit  coort  an 
ment  of  errors,  and  on  the  26th  of 

1891,  the  attorney  of  the  United  8talai 

on  the  attorney  for  the  defendant  a  JoMvJ 
error,  haying  preyiously  filed  lbs  sms  In  ^ 
office  of  the  clerk  of  the  oooit. 
the  counsel  for  the  defendant  prepanda' 
of  exceptions,  containing  the  mat 
posed  to  be  necessary  to  present  for  . 
ation  the  errors  specified  in  the  Mid 
ment  of  errors,  which  latter  paper 
additional  specifications  of  enorto 
ered  by  the  minutes  of  the  trial,  as 
by  Judge  Benedict,  upon  which  the 
for  a  new  trial  and  in  arrest  of  Jodgnanft^ 
so  made.    That  bill  of  exceptions  m 
the  18th  of  April,  1801.  presented  to 
Benedict  for  settlement,  the  United 
attorney  attending  on  notice  and  on 
of  a  copy  of  the  proposed  bill  of  c 
The  time  to  file  and  do<tet  the 
this  court  has  been  enlarged  so  thai  It 
yet  expired ;  and  the  term  of  the 
court  at  which  the  defendant  was  wm 
has  not  yet  expired,  and  will  not  ssBlit' 
til  May  12,  im. 

On  the  presentation  of  thn  bill  01 
tions  to  Judge  Benedict,  the  United 
attorney  objected  to  the  setUement  of  sn^l 
of  exceptions,  for  ressons  Inclodttng.  §m 
others,  those  stated  in  an  opInloa^fM 
Judge  Benedict  on  the  tU  of  AprU,  " 
refusing  to  settle  and  allow  the  huL 

The  defendant  now  motna  for  leavn  III 
a  petition  for  a  writ  of  mandamni^ 
sets  forth  the  foregoing  facta ;  and  thai 
has  been  argued  on  behalf  of  the  MftT' 
and  of  the  United  SUtea.    The  psfeiasn 
for  a  writ  of  mandamus  to  Jmm  Bn 
commanding  him  to  settle  and  allow  H 
of  exceptions  accovding  to  the  tratk  0. 
matters  which  took  plioa  btfom  Mb  si 
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trial  of  the  indictment^  and  to  siflp  it,  when 
settled  and  allowed,  as  of  the  lOux  of  April. 
1801,  the  time  a  copy  of  it  was  served  upon 
the  United  States  attorney  with  notice  of  set- 
tlement. 

It  is  stated  in  the  opinion  of  Judge  Bene- 
dict, that  the  minutes  of  the  trial,  on  which 
tiie  motion  for  a  new  trial  and  in  arrest  of 
judgment  was  made,  contained  some  excep- 
tions that  were  noted  at  the  trial  and  omitted 
others,  and  were  settled  hy  consent  and  signed 
by  him.  It  appears  from  the  record  that  this 
was  done  on  July  9,  1890,  and  that  on  the 
[204]  same  day  the  printed  case  as  settled  was  filed 
in  the  office  of  the  clerk  of  the  circuit  court. 
The  record  also  shows  that,  on  the  24th  of 
October,  1890,  before  the  hearing  of  the  mo- 
tion for  a  new  trial  and  in  arrest  of  judff- 
ment^  a  motion  was  made  on  the  part  of  the 
defendant,  before  the  court  held  by  the  three 
Judges,  to  insert  in  the  record  exceptions 
which  did  not  appear  in  the  minutes  of  the 
trial  as  so  settled  and  filed ;  that  that  appli- 
cation was  denied ;  and  that  the  case  was  tnen 
heaiti.  It  appears  from  the  opinion  that  the 
ground  on  which  Judge  Benedict  refused  to 
settle  or  sign  the  bill  of  exceptions  was  that, 
as  the  defendant  had  present^  for  his  signa- 
ture the  minutes  of  the  trial,  and  he  had 
signed  them,  and  they  had  been  incorporated 
in  the  record  with  the  consent  of  the  defend- 
ant, and  the  case  had  been  heard  and  decided 
by  the  three  judges  upon  those  minutes, 
the  record  was  complete,  and  contained  a 
sufficiently  authenticated  statement  of  the 
only  exceptions  which  were  open  to  review 
on  Uie  writ  of  error ;  that  all  other  exceptions 
had  been  waived  and  abandoned ;  and  that 
there  was  no  occasion  for  any  bill  of  excep- 
tions other  than,  or  different  from,  the  one 
already  incorporated  in  the  record.  The 
opinion  also  says  that  the  Act  of  March  8, 
1891,  giving  to  this  court  the  right  to  review 
the  record  in  this  case  upon  the  writ  of  error, 
applies  to  the  record  as  it  stood  complete,  in 
the  matter  of  the  exceptions  taken  at  the  trial, 
when  the  Statute  was  passed,  and  had  no 
effect  to  revive  exceptions  which  had  been 
waived  and  abandoned,  and  does  not  require 
or  permit  a  second  bill  of  exceptions  to  be 
incorporated  into  the  record  as  it  stood  at  the 
time  of  the  passage  of  the  Act. 

We  are  ox  opinion  that  the  Act  of  March 
8.  1891,  went  into  immediate  operation,  so 
as  to  permit  a  writ  of  error  to  be  allowed  in 
the  present  case,  as  the  final  Judgment  against 
the  defendant,  by  his  sentence,  was  not  ren- 
dered until  March  18,  1891.  The  case  was 
one  of  conviction  of  an  **  infamous  crime, " 
within  the  meaning  of  the  Act,  as  thoee 
words  have  been  heretofore  interpreted  by 
this  court.  It  was  held  in  Bx  parte  TFitem, 
114  U.  8.  417  [29 :  89],  that  a  crime  punish- 
able by  imprisonment  for  a  term  of  years  at 
hard  labor  Is  an  infamous  crime,  within  the 
meaning  of  the  Fifth  Amendment  to  the  Con- 
__.,  stitution  of  the  United  States.  See  also 
«0»1  MaMn  t.  United  Statee,  117  U.  8.  848  [29: 
909]  ;  PtirJdnecm  v.  United  Staiee,  121  U.  8. 
281  [80:  959]  ;  United  Statee  v.  DeWalt,  128 
U.  8.  898  [82 :  485J  ;  Medley,  F^itioner,  184 
U.  8.  160.  169  [88:  885,  8891,  and  Be  MiOe, 
185  U.  8.  268,  267  [84:  107»  109].    The  pur- 
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port  of  the  rulings  in  those  casee  is,  that  a 
crime  which  is  punishable  by  imprisonment 
in  the  state  prison  or  penitentiary,  as  is  the 
crime  of  which  the  deiendant  was  convicted, 
is  an  infamous  crime,  whether  the  accused  is 
or  is  not  sentenced  or  put  to  hard  labor ;  and 
that,  in  determining^  wheUier  the  crime  is 
infamous,  the  question  is,  whether  it  is  oo^ 
for  which  the  statute  authorizes  the  court  to 
award  an  infamous  punishment,  and  not 
whether  the  punishment  ultimately  awarded 
is  an  infamous  one.  So  it  is  clear  that  the 
crime  in  the  present  case  is  an  infamous  crime, 
although  it  does  not  appear  that  section  5209, 
or  the  sentence  imposed,  expressly  provided 
for  imprisonment  at  hard  labor. 

The  writ  of  error  was,  under  the  Act  of 
March  8,  1891,  a  matter  of  right,  and,  being 
a  writ  to  an  existing  circuit  court,  the  cita- 
tion could,  imder  $999  of  the  Revised  Stat- 
utes, be  signed  by  a  justice  of  this  court,  as 
an  authority  for  the  issuing  of  the  writ  under 
81004. 

We  are  of  opinion,  however,  that  although 
a  writ  of  error  will  lie,  the  petition  for  l£e 
mandamus  must  be  denied.  At  the  time  of 
the  trial,  and  at  the  time  the  verdict  of  the 
Jury  was  rendered,  on  the  28th  of  May,  1890, 
no  writ  of  error  from  this  court  in  a  case  like 
the  present  was  provided  for  by  statute.  Of 
course,  no  bill  of  exceptions  with  a  view  to 
a  writ  of  error  was  provided  for,  either  by 
statute  or  rule.  The  granting  of  the  writ  of 
error  now,  because  the  final  Judgment  oi)  the 
conviction  was  rendered  subsequently  to 
March  8, 1891,  cannot  create  a  right  to  a  bill 
of  exceptions  which  did  not  exist  at  the  time 
of  the  conviction.  To  so  hold  does  not  im- 
pair the  Jurisdiction  of  the  circuit  court  in 
the  case,  within  the  meaning  of  the  Joint 
Resolution  of  March  8,  189f,  although  the 
writ  of  error  is  taken  out  prior  to  July  1, 
1891.  The  rights  of  the  defendant  in  respect 
of  a  bill  of  exceptions  stand  as  they  did  at 
the  time  he  was  convicted.  Therefore,  the 
bill  of  exceptions  presented  for  settlement  to 
Judge  Benedict  cannot  be  allowed ;  nor  can  rso61 
the  minutes  of  the  trial  as  settled  by  him  by 
consent,  and  signed  bv  him,  and  printed  and 
filed,  be  treated  by  this  court,  on  the  return 
to  the  writ  of  error,  as  a  bill  of  exceptions 
properly  forming  part  of  the  record,  no  such 
bill  of  exceptions  having  been  authorized  on 
July  9,  1890. 

It  was  suggested  by  the  counsel  for  the  de- 
fendant, that  the  circuit  court  held  in  this 
case  by  the  thi^  Judges,  uider  section  618 
of  the  Revised  Statutes,  was  i  nproperly  con- 
stituted, that  all  proceedings  before  it  were 
without  legal  authority  ana  that  its  acts  were 
of  no  binding  force.  But  we  are  of  opinion 
that  it  was  a  le^llv  constituted  tribunal ; 
that  it  not  only  could  have  tried  the  cause  in 
the  first  instance,  but  was  authorized  to  hear 
and  pass  upon  the  motion  for  a  new  trial  and 
in  arrest  of  Judgment ;  and  that  the  rale  made 
by  the  circuit  court  on  that  subject,  which  is 
quoted  in  the  margin.  ^  was  a  proper  rule. 
*Cbzmzmax<  BxjiM  or  thb  Gibouit  Coubt. 

**Maroh  Uth.  1879.  For  the  purpose  of  seourinir 
a  riffht  of  review  to  defendants  in  cnmiDal  oavea 
tried  In  the  Clrotilt  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  hereafter,  In 
an  such  oases,  where  the  defendant  shall,  within 
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Section  618  of  the  Revised  Statutes  has  been 
above  quoted.  It  is  provided  by  %  058  that 
the  regular  terms  of  the  Circuit  Court  in  the 
Southern  District  of  New  York  "exclusively 
for  the  trial  and  disposal  of  criminal  cases, 
and  matters  arising  and  pending  in  said 
court,"  shall  be  held  at  the  times  therein 
specified.  The  provision  of  §  618  is  that  the 
criminal  terms  may  be  held  by  the  three 
judges  named  in  that  section,  or  any  one  of 
[SOT]  them.  All  three  may  hold  the  court  for  any 
criminal  business  which  may  be  brought  be- 
fore it. 

The  fact  that  th«>  ^strict  attorney  filed  a 
Joinder  in  error  to  the  specific  assignments  of 
error  filed  by  the  defendant  does  not  afPect 
the  ground  upon  which  we  dispose  of  the 
present  application. 

At  the  same  time  with  the  foregoing  mo- 
tion for  leave  to  file  a  petition  for  a  writ  of 
mandamus,  the  Attorney-General,  on  behalf 
of  the  United  States,  moved  this  court  to  an- 
nul and  set  aside  the  supersedeas  and  stay  of 
proceedings,  on  the  ground  that  the  making 
of  the  order  granting  the  same  was  unauthor- 
ized by  law,  because  there  is  no  express  pro- 
vision in  the  Act  of  March  8,  1891,  for  a 
supersedeas  and  stay  of  execution.  This 
motion  was  made  with  the  view  of  testing 
the  question,  and  has  properly  been  argued 
by  the  Attorney -General  from  the  stand-point 
of  having  the  matter  finally  determined  one 
way  or  the  other,  rather  than  in  any  partic- 
ular way. 

Attention  is  called  to  the  provision  of  sec- 
tion 4  of  that  Act,  that  **the  review,  by  ap- 
peal, by  writ  of  error,  or  otherwise,  from  the 
existing  circuit  courts  shall  be  had  only  in 
the  Supreme  Court  of  the  United  States  or  in 
the  circuit  courts  of  appeals  hereby  estab- 
lisned  according  to  the  provisions  of  this  Act 
regulating  the  same ;"  and  also  to  the  provis- 
ion of  section  11  of  that  Act,  that  **any  judge 
of  the  circuit  courts  of  appeals,  in  respect  of 
cases  brought  or  to  be  brought  to  that  court, 
shall  have  Uie  same  powers  and  duties  as  to 
the  allowance  of  appeals  or  writs  of  error, 
and  the  conditions  of  such  allowance,  as  now 
by  law  belong  to  the  justices  or  judges  in 
respect  of  the  existin'g  courts  of  the  United 
States  respectively ;"  and  it  is  suggested  that 
neither  of  those  provisions  applies  to  cases  of 
appeals  to,  or  writs  of  error  from,  this  court. 
It  is  therefore  contended  that  there  is  no 
direct  provision  for  a  supersedeas  upon  a  writ 
of  error  from  this  court,  in  a  criminal  case. 

That  this  court,  as  a  court,  has  power  to 
issue  a  writ  of  supersedeas  under  section  716 
[208]  of  the  Revised  Statutes  is  quite  clear;  for 
that  section  ffives  it  power  to  issue  all  writs 
not  specifically  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of 


three  days  after  oonvlotlon,  file  notice  of  a  motion 
for  a  new  trial  upon  exceptions  taken  at  the  trial* 
or  a  motion  tn  arrest  of  judfrment,  sentence  will  be 
deferred  untU  the  next  criminal  term  of  the  court, 
in  order  to  slve  opportnnity  for  the  hearing  of 
such  motion  before  a  court  to  be  composed  of  the 
droait  judge  and  the  two  district  Judges  author- 
laed  by  law  to  hold  the  said  terms  of  said  court, 
vinder  section  618  of  the  Revised  Statutes  of  the 
United  States.  The  court  will  sit  for  the  purpose 
of  such  hearings  on  U>e  second  day  of  each  ox  the 
ezoluelvely  oiminal  terms  provMed  for  in  sectloo 
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its  jurisdiction  and  agreeable  to  the  usages 
and  principles  of  law.  Eardanan  v.  An&r- 
son,  45  U.  S.  4  How.  640  [11:  1188T;  Bb 
parte  Milwaukee  B.  B.  Ch.  HTJ.  B.  5  WalL 
ISSJIS:  676]. 

We  are  of  opinion,  however,  that  a  justice 
of  this  court  had  authority  not  only  to  allow 
the  writ  of  error,  but  also  to  grant  the  super- 
sedeas. By  section  1000  of  the  Revised  Stat- 
utes, it  is  provided  that  every  justice  or  judge 
siening  a  citation  on  any  writ  of  error  shall 
take  securitv  for  the  proaecution  of  the  writ, 
and  for  costs,  where  the  writ  is  not  to  be  a 
supersedeas  and  stay  of  execution,  and  for 
damages  and  costs  where  it  is  to  be.  In  a 
criminal  case,  there  are  no  damages ;  and  in 
such  a  case,  the  United  States  being  a  party, 
it  is  provided  by  subdivision  4  of  Kule  24  of 
this  court,  that  in  cases  where  the  United 
States  are  a  party  no  costs  shall  be  allowed 
in  this  court  for  or  against  the  United  States. 

Section  1007  of  the  Revised  Statutes  pro- 
vides for  the  nuinner  in  which  a  supersedeas 
may  be  obtained  on  a  writ  of  error.  It  Is  by 
serving  the  writ  of  error,  by  lodging  a  copy 
thereof  for  the  adverse  party  in  the  clerk's 
office  where  the  record  remains,  within  sixty 
days,  Simdays  exclusive,  after  the  rendering 
of  the  judgment  complained  of,  and  giving 
the  security  required  by  law  on  the  issuing 
of  the  citation.  But,  as  there  is  no  security 
required  in  a  criminal  case,  the  supersedeas 
may  be  obtained  by  merely  serving  the  writ 
within  the  time  prescribed,  without  giving 
any  security,  provided  the  justice  who  signs 
the  citation  directs  that  the  writ  shall  operate 
as  a  supersedeas,  which  he  nuiy  do  when  no 
security  is  required  or  taken. 

We  hold,  therefore,  that  the  allowance  of 
the  supersedeas  in  the  present  case  wais  prop- 
er, ana  we  deny  the  motion  to  set  it  aside. 

To  remove  all  doubt  on  the  subject,  how- 
ever, in  future  cases,  we  have  adopted  a  gen- 
eral rule,  which  is  promulgated  as  Rule  86 
of  this  court,  and  which  embraces,  also,  the 
power  to  admit  the  defendant  to  bail  after  the 
citation  is  served. 

The  order  made  hereon  in  the  present  case 
will  allow  the  circuit  court,  or  any  Justice 
or  judge  thereof,  in  its  or  his  discretion,  to 
admit  the  defendant  to  bail,  after  the  service 
of  the  citation,  in  such  amount  as  may  be 
fixed. 

The  motion  af  dtfendarUfar  leaw  toJUe  a 
petition  Jor  a  writ  if  mandamue,  and  the  mo- 
tion  qf  the  United  Satee  to  eet  aeide  the  euper- 
eedeae  and  stay  of  proceedings,  are  both  tf  them 
denied, 

Mr.  Justice  Bradley  did  not  sit  in  this 
case  or  take  any  part  in  its  decision. 


6BS  of  said  Bevised  Statutes,  at  whkdi  time  either 
party  may  move  the  hearing,  and  the  same  wtU  be 
had  upon  the  minutes  of  the  trial,  as  settled  br  the 
Judge  who  tried  the  case.  The  minutes  so  settled 
shaU  be  printed  by  the  moving  party,  and  five 
copies  thereof  sballbe  filed  before  the  first  day  of 
the  term  next  subsequent  to  the  term  at  which  the 
trial  was  had.  one  of  whloh  copies  shaU  be  delivered 
to  the  district  attorney  at  his  request.  AfaUunsto 
file  such  copies  wHl  be  deemed  an  abandonment  of 
any  motion  of  which  notice  may  have  been  given 
in  pursuance  of  this  rule.** 

140  U.  8. 
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f^^.    SLOK  A.  MABSH  et  al.,  PV^  in  Err., 

NICHOLS,  8HEPARD  ft  Cti. 

Otoe  a.  a  B«poiter*8  ed.  8«4-a60.> 

AM  ia  mifaree  a  contract  to  trantfgr  an  inten- 
tof^$  right  may  he  brought  in  ttate  eourt^ 
judgment  qf  9tat4  court,  when  not  rdvietoed— 
federal  gueetton^-etate  Judgment,  when  doee 
not  in^otte  federal  guutlion-^ect  of  an  ap- 
peal to  thie  court, 

L  A  futt  may  be  teooff  bi  Id  •  ftato  oourt  to  eo* 
force  •  oootnoi  to  tnuMfar  en  inyentor*e  right 
end  to  rcetiatn  def eodent  from  deojlog  the  oon- 
tnot;  each  eult  is  not  one  eritliif  under  the  Pet- 
eotlAwi. 

t.  A  judgment  of  a  itate  court  enforcing  a  ooo- 
traot  for  the  tramfer  and  use  of  an  Inveotor^e 
fIglM,  and  not  pficnaMiHy  paving  upon  any  qnee- 
tloo  under  the  Patent  lawa,  cannot  be  reviewed 
by  thia  court  on  writ  of  error. 

%,  To  juattfy  a  wrtt  of  error  from  this  court  to  re* 
▼tew  the  judgment  of  a  state  court,  the  record 
muac  abow  that  the  judgment  retted  upon  the  dla- 
poaitlon  of  a  federal  queetton. 

C  When  a  auit  has  been  brought  in  a  atate  court 
to  enforce  a  contract  to  tranaffer  an  inventor^ 
right,  the  snbaeQuent  Instltntlon of  asultin  the 
United  Statea  droult  court  by  defendants  in  the 
former  suit  against  the  phdntiflli  therein  for  in- 
fHngement  of  the  patent  does  not  prcTcot  a  de- 
in  the  state  suit  glTmg  the  relief  asked,  nor 
so^  decree  deny  a  right  claimed  under  the 
laws  of  the  United  States,  nor  necessarily  hiTolye 
atederal  question. 

IL  Thepeodeooyof  an  appeal  ffeom  a  decree  of  the 
Onliad  Slates  droult  court  dismissing  a  suit  for 
fbe  inCrtegement  of  letten-patent  does  not  ez- 
elDde  a  state  court  from  the  right  to  adjudicate 
upon  matters  over  which  It  has  Jurisdiction  and 
ie  award  the  relief  «^  ^  unwnym^w^*  »a  i^p,jyY|gf^ 

[No.  186.1 
Jmn.  6.  1891,    Decided  Mag  11, 1891. 


Fr  ERROR  to  the  Circuit  Court  of  Calhoun 
OooBty,  Sutg  of  Michigan,  to  reriew  a 
Jodmont  of  that  court,  enforcioff  the  tnedflc 
pfTfofmaaoe  of  n  contract  to  Iranmr  an  inTeD- 
tot's  rifb t,  and  perpetually  enlohiiiig  defendants 
from  nterfering  with  compiainaDt'g  manufac- 
isrtp  Mle  tnd  uae  of  the  deVlce.    Diemieeed, 

Stetement  by  Mr.  Chief  Juetice  FidUrt 
Ib  1880,  Blon  A.  Mandi  had  devised  and 
applied  fbr  a  patent  upon  a  valve  gear  for 
aleuB  engioea;  and  Nioiola,  Sliepara  ftCo., 
which  is  n  corporation  of  the  State  of  Mich- 
igan, ooQteodad  in  this  action,  as  liereafter 
•et  forth,  that  in  that  year,  while  bis  appli- 
wnding  in  the  Patent  Office, 
with  Nichols,  an  officer  of  the 
loo,  that  Nichols  was  to  do  certain 
tklags  in  exploiting  the  invention,  in  return 
for  which  Manh  was  to  allow  a  shop  right 
to  ths  nae  of  it,  and  that  NichoU  performed 
his  part  of  the  agreement  Marsh  assigned 
mm  iatsvHt  in  the  patent,  before  it  issoea,  to 
Mlasfd  La  Fbver,  and    th^  assigned  sn 


before 
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woCs  toeaylerv.  wader,  Ift  SOI 


interest  to  one  Scott    All  the  parties  wore 
citizens  of  Michigan. 

December  20,  1880,  the  patent  issued,  Na 
236.052,  but  through  an  oversight  it  was  not 
then  signed  by  the  Secretary  or  the  Interior. 
February  11,  1881,  Nichols,  Sbepard  ft  Co. 
was  notified  of  the  issue  of  the  patent,  and 
a  demand  made  upon  it  to  assign  a  license 
and  pay  a  rovalty  if  it  desired  to  continue  tlio 
use  of  the  invention.  June  9,  1881,  Marsli, 
La  Fever  and  Scott  filed  their  bill  against 
Nichols,  Sbepard  ft  Co.  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Michigan,  alleging  the  issue  of 
the  patent  and  title  in  compiaiDants ;  that 
they  had  granted  a  large  numoer  of  licenses 
for  the  use  of  the  invention ;  and  that  the 

Sublic,  with  the  exception  of  Nichols, 
he|>ard  ft  Co.,  had  acquiesced  in  complain-  (345] 
ants'  rights;  and  charging  infringement  of 
the  letters- patent  **  without  the  license  or  al- 
lowance and  against  the  will  of  your  orators 
and  in  violation  of  their  rights." 

The  defendant  answered,  denying  that 
Marsh  was  the  first  and  original  inventor  of 
the  improvement  described  in  the  letters- 
patent;  and  asserting  that  in  the  specific 
form  described  it  was  of  little  or  no  value, 
and  had  been  long  known  to  the  geoeral  pub- 
lic ;  that  defendant  had  instructed  one  of  its 
workmen  to  overcome  a  defect  in  it,  which 
had  been  done,  and  bad  procured  the  improve- 
ment to  be  patented  and  was  making  use  of 
the  same,  though  not  in  large  quantities; 
and  set  up  various  allegea  anticipating 
patents. 

During  the  promss  of  this  suit,  it  appeared 
that  the  snpposea  patent  had  not  been  signed 
by  the  Secretary  of  the  Interior,  and  the  cir- 
cuit court  on  final  hearing,  March  5,  1883, 
held  that  for  that  reason,  the  patent  was  a 
nullity,  though  the  omission  of  the  >igua- 
ture  of  the  E^cretary  was  accidental.  The 
patent  had  been  signed  pending  the  suit, 
February  24,  1882,  But  whether  it  was  vali- 
dated from  that  time  was  not  decided.  Marah 
y.  Niehole,  16  FM.  Rep.  914.  A  decree  was 
acoordinffly  entered,  April  16,  1888,  dismiss- 
ing the  bill.  From  this  decree  Marsh  and 
La  Fever  prosecuted  an  appeal  to  this  court 
on  February  26.  1886,  and  Nichols.  Sbepard 
ft  Co.  a  cross-appeal  on  March  11,  1886. 

The  case  was  heard  here  November  9,  1888, 
decided  December  10,  1888,  the  cross-appeal 
dismissed,  and  the  decree  of  the  circuit  court 
afilrmed.  ifora^  y.  SieKoie,  128  U.  8.  606 
[82:  638]. 

On  the  28d  of  April,  1888,  Marsh,  La  Fbver 
and  Scott  filed  a  second  bill  of  complaint 
in  the  same  court  to  which  Nichola,  SlMpard 
ft  Co.  pleaded  the  former  decree  in  bar,  and 
oo  April  8,  1884,  complainants  dismissed 
the  bill. 

On  November  26,  1884,  a  second  patent. 
No.  808,667,  was  issued  relative  to  the  same 
invention.  March  21,  1886.  Marah  and  La 
Fever  filed  a  bill  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Midiigan  against  Nichols,  Sbepard  ft  Co.. 
counting  on  the  patents  of  1880  and  1884,  ana 
alleging  infringement  of  both.  iS401 

Prior  to  this  and  on  April  16, 1884,  Nldiols^ 
Bhepard  ft  Co.  filed  iu  bill  in  the  Ciivoit 
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Coiirt  for  the  County  of  Calhoun,  Michigan, 
against  Marsh,  La  Pever  and  Scott,  which 
in  substance  alleged  that  it  was  a  corpora- 
tion doing  business  in  said  county ;  that  it 
was  buildinff  a  certain  class  of  engines,  called 
traction  engines,  upon  which  a  reverse  gear 
was  desirable,  and  many  devices  therefor  nad 
been  invented ;  that  one  of  the  defendants. 
Marsh,  claimed  to  have  made  an  invention 
for  a  reverse  gear,  for  which  he  had  applied 
for  a  patent,  and  thsi  in  the  sprinff  ana  early 
summer  of  1880,  he  (Marsh)  applied  to  the 
treasurer  of  said  Company,  and  exhibited 
to  him  this  device ;  that  Marsh  was  desirous 
of  introducing  his  device,  and  that  after  some 
negotiations  a  contract  was  made  whereby 
the  complainant,  for  certain  outlays  of  labor 
and  money  and  other  consideration,  was,  if 
the  device  proved  successful  in  actual  use, 
thereafter  to  have  the  right  to  use  the  device 
on  any  steam  engine  imide  by  it,  or  under 
its  direction,  without  any  further  claim  by 
Marsh  against  it,  and  that  tne  agreement  was 
carried  out  by  the  complainant;  that  said 
Marsh,  baring  claimed  to  have  obtained  a 
patent  thereon,  had  assigned  one  half  of  the 
same  to  Minard  La  Fever,  and  that  there- 
after the  two  had  assigned  one-third  interest 
to  James  Scott,  and  that  Marsh  and  La  Fever 
and  Scott,  claiming  that  the  agreement  did 
not  secure  Nichols,  Shepard  &  Ck>.  the  rights 
hereinbefore  stated,  had  previously  filed  their 
bill  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan,  in 
equitv,  praying  for  an  inlunction  to  restrain 
complainant  from  manufacturing,  usine  or 
selling  said  invention  as  secured  by  the  let- 
ters-patent ;  that  complainant  had  answered 
the  Dill,  and  deniea  the  validity  of  the 
patent;  that  considerable  testimony  was 
taken  thereon  showing  the  prior  state  of  the 
art ;  that  it  appeared  therein  that  the  paper 
which  the  defendants  claimed  as  a  patent 
was  not  valid  as  such,  and  was  not  signed 
by  the  Secretarv  of  the  Interior  at  the  time 
said  suit  was  begun,  but  had  been  signed 
subsequently  thereto,  and  that  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Michigan,  in  equity,  had  entered 
a  final  decree  in  said  cause  dismissing  said 
bill  of  complaint.  Complainant  also  charged 
that  defendants  had  caused  to  be  introduced 
£347]  into  the  Congress  of  the  United  States  bills 
granting  them  a  patent,  but  that  no  such 
bills  had  become  laws, "and  that  said  defend- 
ants have  no  valid  patent,  and  have  no  right 
to  prevent  any  person  whatsoever  from  manu* 
facturing  said  device.  Nevertheless  the  said 
defendants  represent  to  the  public  that  they 
have  secured  letters-patent  upon  said  device 
and  threaten  to  bring  suits  against  this  com- 

f^lainant  and  those  persons  purchasing  from 
t,  and  they  further  afl&rm  that  this  com- 
Slainant  has  no  right  under  and  by  virtue  of 
le  said  agreement  Mtween  it  and  said  Marsh 
to  manufacture,  use  or  vend  said  device, 
and  they  thereby  inlure  and  harass  complain- 
ant, and  their  saia  action,  in  so  claiming 
to  hold  such  patent  as  aforesaid,  and  in 
clalmlnf  that  complainant  has  no  right  under 
and  by  said  agreement^  prevents  persons 
*  dedrinf  engines  of  the  class  manufactured 
by  complainant  from  purchasing  the  same 
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of  complainant ;  that  defendants*  claim  to  the 
exclusive  right  to  said  device  is  wholly 
without  foundation,  and,  even  should  the 
pending  application  for  a  patent  be  granted 
(now  penaing  in  the  shape  of  bills  before 
the  Houses  of  Congress),  complainant  would 
still  be  entitled  to  manufacture  and  vend 
the  same,  and  would  be  entitled  to  the  pro- 
tection and  aid  of  this  court  to  compel  said 
defendants  to  carry  out  and  perform  the  said 
contract  and  refrain  from  interfering  with 
the  acts  of  complainant  done  in  pursuance 
of  said  contract ;  and  that  until  such  patents 
shall  have  been  granted  complainant  is  en- 
titled to  the  protection  of  this  court  to  prevent 
and  restrain  said  defendants  from  falsely  and 
maliciously  representing  that  complainant 
is  violating  rights  secured  to  them  by  patent- 
right,  and  from  falsely  and  maliciously  rep- 
resenting that  complainant  did  not  in  good 
faith  enter  into  a  contract  with  said  Marsh, 
by  which  it  became  entitled  to  employ  said 
device  on  all  engines  thereafter  manufactured 
by  ft,  even  though  said  Marsh  should  procure 
a  patent  and  become  entitled  to  protection  in 
the  exclusive  use  of  said  device  as  against  all 
other  persons." 

Plaintiff  thereupon  praved  for  answer,  but 
not  on  oath,  answer  under  oath  being  ex- 
pressly waived ;  that  defendants  might  be  or- 
dered to  refrain  and  desist  from  asserting  that 
complainant  had  not  the  full  and  complete  r^^a^. 
right  to  make,  use,  vend  or  put  into  practice  l***J 
or  operation  and  use  on  any  engine  made, 
snld,  used  or  operated  by  it,  the  said  device, 
in  the  same  form  or  style,  or  substantially 
the  same  form  or  style,  as  that  exhibited  on 
an  engine  made  in  1880,  at  the  time  of  ita 
agreement  with  Elon  A.  Marsh ;  that  defend- 
ants miffht  be  ordered  to  desist  and  refrain 
from  publishing  or  asserting  that  they  have 
any  right  to  the  exclusion  of  this  complain- 
ant in  and  to  the  said  device ;  that  defendants 
might  be  ordered  and  decreed  to  specifically 
carry  out  the  said  original  contract  made  be- 
tween complainant  and  Elon  A.  Marsh,  br 
which  complainant  was  to  be  permitted,  if 
defendant  Marsh  should  obtain  a  patent  on 
said  device,  to  use,  vend  and  emplov  said 
device  on  any  or  all  engines  made  at  defend- 
ant's shop  without  molestation  or  interference 
on  the  part  of  said  Marsh,  or  anyone  who 
may  have  become  interested  with  blm  in  tbfb 
device  or  the  patent  thereafter  lo  be  procured 
therefor ;  that  an  inlunction  might  be  issued 
to  Elon  A.  Marsh,  Minard  La  Fever  and  James 
Scott,  directing  them  to  abstain  from  inter- 
fering with  complainant's  use  of  said  device 
at  the  present  time,  or  in  the  future,  if  a 
patent  snould  hereafter  be  granted  to  them ; 
for  process  and  general  relid. 

Defendants  filed  their  answer,  admitting 
the  invention  and  the  application  for  a  pat- 
ent ;  that  complainant  was  a  corporation  en- 
gaged in  business  as  alleged,  ana  that  Marsh 
denred  to  place  one  of  said  devices  on  an 
engine  to  demonstrate  its  superioriW ;  but 
denied  each  and  every  allegation  tnat  anr 
contract  for  license  was  ever  made,  and  al- 
leged that  Nichols,  Shepard  A  Co.  refused 
to  make  such  contract  at  that  time,  and  sub- 
sequently notified  defendants  thai  it  would 
use  the  inventioa  r^gardleM  of  any  Hghta 
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they  might  have  hj  virtue  of  any  patent. 
Ddendants  admitted  that  they  claimed  a  valid 
patent,  and  averred  that  complainant;  had  no 
rights  against  it;  admitted  the  litigation  in 
the  United  States  circuit  court,  and  alleged 
that  the  defense  therein  Interposed  by  Nichols 
Shepard  is  Oo.  was  the  lacK  of  novelty  of 
the  invention,  and  that  the  Companv  dia  not 
1491  allege  any  defense  on  the  ground  of  license ; 
and  that  the  claim  of  Nichols,  Shepard  & 
.  Co.  of  a  license  was  not  set  up  and  alleged 
for  a  long  period  nor  until  after  that  cause 
had  been  Drought. 

June  22,  I880,  defendants  filed  a  supple- 
mental answer,  alleging  as  to  the  proceed- 
ings in  the  ciicuit  couit  as  follows : 

^  And  these  defendants,  for  further  answer, 
say  that  the  cause  heretofore  mentioned  in 
their  answer  having  been  heard  in  the  Cir- 
cuit Court  of  the  Iniited  States  for  the  Ikist- 
cm  District  of  Michigan,  in  equity,  between 
these  defendants  and  James  Scott  as  com- 
plainants, and  the  said  Nichols,  Shepard  & 
Co.,  in  which  a  decree  was  entered  against 
these  defendants,  has  been  by  the  defendante 
herein  duly  appealed  to  the  Supreme  Court 
of  the  United  States,  and  that  the  said  court 
has,  according  to  the  rules  of  practice  in 
«uch  case,  allowed  said  appeal,  and  that 
thereby  all  of  the  questions  involved  in  the 
decision  of  said  cause,  including  the  valid- 
ity of  the  letters-patent  on  which  the  same 
was  founded,  are  now  pending  the  decision  of 
the  Supreme  Court  of  the  United  States ;  and 
they  further  say  that  the  defendant  in  the 
caid  cause,  Nichols,  Shepard  &  Co.,  has  also 
filed  its  claim  of  appeal  in  said  cause  to  the 
said  Supreme  Court  of  the  United  States,  in 
the  Circuit  Court  of  the  United  Stetes  for 
the  Eastern  District  of  Michigan,  in  equity, 
which  said  appeal  has  been  allowed  by  the 
aaid  circuit  court." 

I>efendants  also  alleged  the  pendency  of 
another  suit  brought  in  equity  by  them  in 
the  said  circuit  court  on  the  same  and  another 
patent.  They  also  demurred  for  want  of 
equity.  Defendant  Scott  answered  that  he 
had  no  interest  in  the  matter.  When  the 
cause  came  on  for  hearing,  counsel  for  defend- 
ants objected  to  the  jurisdiction  of  the  court 
on  the  ground  that  the  bill  and  answer  raised 
the  question  of  the  validity  of  certain  let- 
ters-patent of  the  United  States,  over  which 
the  court  had  no  Jurisdiction,  but  the  objec- 
tion was  ovemild.  A  certified  copy  of  Uie 
record  of  the  proceedings  in  the  United  States 
circuit  court,  including  the  allowance  of  the 
appeals  by  both  parties  to  the  supreme  court, 
and  the  letters- patent  Nos.  286,052  and 
808,567,  were  introduced  in  evidence  among 
^1  other  things.  And  also  the  proceedings  on 
an  interference  declared  in  1882  between  an 
application  of  Iforsh,  September  28,  1881, 
and  a  reissued  patent  to  Hoag,  who  was 
Nichols,  Shepard  A  Company's  superintend- 
ent, of  November  27.  I80I,  for  improvement 
in  reversing  sear  for  steam  engines,  and 
finally  determined  September  6,  1884,  in 
^larsh's  favor. 

On  the  14th  of  Seotember,  1886,  the  Cal- 
lioun  Circuit  Court  filed  iU  findings,  and  on 
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October  81,  1885,  entered  its  decree  as  fol- 
lows: That  ''the*  said  court  now  here  finds 
that  the  said  defendant  Marsh,  in  the  month 
of  September,  1880,  entered  into  a  contract 
with  the  said  complainant,  by  the  terms  of 
which  contract  complainant  was  to  be  per- 
mitted thereafter  to  use,  without  claim  on  the 
part  of  said  Marsh,  on  steam  engines  manu- 
lactured  by  it,  a  certain  invention  relating 
to  the  valve  g^r,  which  was  tiiereafter,  pur- 
suant thereto,  placed,  under  the  superintend- 
ence of  Marsh,  upon  an  engine  then  in  the 
yards  of  the  complainant,  which  was  there- 
after sent  for  exhibition  to  the  stete  fairs  of 
both  Illinois  and  Missouri. 

''And  the  court  further  finds  that  defend- 
ante La  Fever  and  Scott,  as  assigns  of  said 
Marsh,  have  become  interested  in  said  inven- 
tion since  said  contract  was  entered  into,  but 
that  the  righto  of  complainant  under  said 
contract,  according  to  ito  tenor  and  effect^ 
are  superior  and  paramount  to  the  righte  of 
said  la  Fever  and  Scott. 

"And  the  court  further  finds  that  by  the 
terms  of  the  said  contract  complainant  was 
to  do  and  perform  in  and  about  the  said  de- 
vice certein  things  and  conditious,  all  of 
which  have  been  done  and  performed  by  it ; 
but  that,  on  the  contrary,  the  said  Marsh 
(and  his  assigns,  the  other  defendante)  have 
not  carried  out  and  performed  the  same,  in 
that  they  have  deni^  the  existence  of  said 
contract  and  asserted  righto  and  interfered 
with  and  molested  the  complainant  in  the 
prosecution  of  ito  business,  contrary  to  the 
tenor  and  effect  of  the  said  contract. 

**  And  therefore  the  court  doth  now  order, 
adjudge  and  decree  that  the  said  contract 
ought  to  be  carried  out  and  performed  oa  the 
part  of  the  said  defendante,  and  doth  order 
and  decree  that  the  said  defendants,  Elon  A. 
Marsh,  Minard  La  Fever  and  James  Scott,  do 
refrain  and  desist  from  asserting  that  com- 
plainante  have  not  the  full  and  complete 
right  to  make,  use,  vend  and  put  into  prac- 
tice or  operation  the  said  invention  substan- 
tially in  Uie  same  form  and  style  as  that  ex- 
hibited on  the  said  engine  made  in  1880, 
about  the  time  of  the  making  of  said  agree* 
ment  and  according  to  ito  terms. 

''It  is  further  ordered,  adjudged  and  de- 
creed that  ttie  said  defendante  do  desist  and 
refrain  from  publishing  or  asserting,  contrary 
to  the  terms  of  said  contract,  that  they  have 
any  right  to  the  exclusion  of  said  complain- 
ant in  and  to  the  said  device. 

"  It  is  further  ordered, adjudged  and  decreed 
that  the  said  contract  madf  Dctween  complain- 
ant and  Elon  A.  Marsh,  by  the  tenor  and  ef- 
fect of  which  complainant  was  to  be  per- 
mitted to  use,  vend  and  employ  said  device 
on  all  the  engines  made  by  the  complainant 
without  molestation  or  interference  on  the 
part  of  said  Marsh  or  his  assigns,  by  them 
and  each  of  them  be  specifically  carried  out 
and  performed. 

"  It  is  further  ordered  and  decreed,  therefore, 
that  the  writ  of  injunction  of  this  court 
may  issue  to  the  said  Elon  A.  Marsh,  Minard 
Tja  Fever  and  James  Scott,  directing  them  to 
abstein,  and  perpetually  enjoining  them  and 
each  of  them,  uom  in  any  wise  inteiferinir 
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with  compUlnant'g  manufacture,  sale  and 
uae  of  said  devioe  according  to  the  terms  of 
said  contract." 

Thereupon  the  defendants  appealed  to  the 
Supreme  Court  of  the  State  of  Michigan,  and 
that  court  on  June  10, 1886,  affirmed  the  decree 
of  the  court  helow,  with  costs.  A  motion  for 
a  rehearing  having  been  made,  the  supreme 
court  July  21,  18qM$,  entered  a  further  order, 
in  the  following  terms : 

**  This  cause  having  been  heretofore  brought 
to  this  court  by  appeal  from  the  Circuit 
Court  for  the  County  of  Calhoun,  in  Qhan- 
eery,  and  the  decree  of  the  Circuit  Court 
for  the  County  of  Calhoun,  in  Chancery, 
having  been  heretofore  affirmed,  and  a  motion 
having  been  made  for  a  rehearing,  and  this 
court  having  further  considered  the  same, 
it  is  now  here  further  ordered,  adjudged 
and  decreed  that  such  rehearing  be  denied, 
but  that  the  decree  be  amended  so  that  the 
defendant  shall  make,  execute  and  deliver  to 
the  said  complainant,  within  forty  days 
after  the  entry  of  this  order  in  the  Circuit 
|9IM]  Court  for  the  County  of  Calhoun,  a  release 
releasing  the  said  complainant,  Nichols, 
Shepard  &  Company,  from  all  claim,  right 
or  demand  on  the  part  of  them,  the  said 
£lon  A.  Marsh,  Minard  Tja  Fever  and  James 
Soott,  by  reason  of  the  manufacture,  use  or 
sale  heretofore  of  the  said  invention  relating 
to  valve  gear  in  the  form  and  style  as  ex* 
hibited  on  the  said  engine  descrfbed  in  the 
decree  in  this  cause,  and  also  releasing  the 
said  Nichols,  Shepard  &  Company  from  all 
claims,  rights  or  demands  on  behalf  of  them, 
the  said  £lon  A.  Marsh,  Minard  La  Fever 
and  James  Scott,  arising  from  their  making, 
using  or  vending  the  said  device  hereafter. 
It  is  further  ordered,  adjudged  and  decreed 
that  this  order  be  remitted  to  the  Circuit 
Court  for  the  County  of  Calhoun,  in  Chan- 
cery, and  be  there  made  a  decree  of  said  cause 
in  thai  court. " 

The  record  having  cone  down,  the  Calhoun 
Circuit  Court  entered  the  following  decree : 

*'This  cause  having  been  heretofore  taken 
by  appeal  to  the  supremo  court,  and  the  decree 
heretofore  rendered  In  this  court  having  been 
affirmed  and  amended  in  fhe  supreme  court, 
and  the  cause  having  been  remitted  to  this 
court  with  an  order  directing  the  said  amend* 
ment  be  entered  by  this  court  as  a  decree  of 
this  court,  it  is  now  here,  in  pursuance  of  the 
said  order  of  the  supreme  court,  ordered,  ad- 
Judged  and  decreed  that  the  said  defendants 
make, execute  and  deliver  to  the  complainant, 
within  forty  days  after  the  entry  of  this  order, 
a  release  releasing  the  said  complainant^ 
Nichols,  Shepard  A  Co.,  from  all  claim, 
right  or  demand  on  the  part  of  them,  the  said 
Eion  A.  Marsh,  Minara  La  Fever  and  James 
Scott,  by  reason  of  the  manufacture,  use  or  sale 
heretofore  of  the  said  invention  relating  to 
valve  gear  in  the  form  and  style  as  exhibited 
on  the  said  engine  described  in  the  decree  in 
this  cause,  and  also  releasing  the  said  Nichols, 
Shepard  &  Co.  from  all  claims,  rights  or 
demands  on  behalf  of  them,  the  saia  Elon 
A.  Marsh,  Minard  La  Fever  and  James  Scott, 
arising  from  their  making,  using  or  vending 
the  said  device  bereafterr* 
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A  writ  of  error  was  then  sued  out  from  this 
court,  the  following  errors  being  assigned  in 
the  petition  for  the  writ : 

"  (1.)  That  it  appears  therein  that  the  ex- 
clusive jurisdiction  of  the  Supreme  Court 
of  the  United  States,  on  the  appeal  by  these 
defendants,  over  the  same  question  and  tiie 
same  parties,  was  drawn  in  question  and  was 
denied. 

^'(d.)  That  full  faith  and  credit,  at  the 
request  of  these  defendants,  was  not  given 
to  the  proceedings,  record  and  appeal  appear- 
ing in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan  concern- 
ing the  same  issues  and  between  tiie  sama 
paries. 

"  (8.)  That  the  riffht  and  authority  under 
the  Constitution  and  laws  of  the  United  States 
of  the  defendants  to  prosecute  their  said  ap- 
peal from  the  said  circuit  court  of  the  United 
States   was  drawn  in  question  and  denied. 

**U.)  That  the  right  and  authority  under 
the  Constitution  and  laws  of  the  United  States 
authorizing  the  issue  of  letters-patent  to  in- 
ventors, and  especially  the  right  and  author- 
ity exercised  by  said  defendsjits  under  let- 
ters-patent No.  286,052,  issued  in  pursuance 
of  said  laws,  was  drawn  in  question  and 
denied." 

The  opinion  of  the  Supreme  Court  of  Mich* 
igan  will  be  found  reported  in  61  Mich.  500. 

Mernn,  R.  A,  Pofrk&r  and  Dob  M.  Dteldii* 
son  for  plaintiffs  in  error. 
Mr.  0.  F.  Barton  for  defendant  in  error. 


Mr.  (JhUf  J%uHee  Fuller  delivered  the 
opinion  of  the  court : 

The  bill  was  filed  in  the  Circuit  Court  of 
Calhoun  County  for  the  specific  performance 
by  defendants  below  of  an  alleged  contract 
between  Marsh  and  the  plaintiff  below,  bv 
which  the  latter  was  to  be  permitted,  if  Marsn 
obtained  a  patent  on  Uie  improvement  in 
question,  to  make,  use,  vend  and  employ  said 
aevioe  on  any  or  all  engines  made  at  its 
shops  without  molestation  or  interference, 
and  to  restrain  the  defendants  below  from 
asserting  that  plaintiff  did  not  have  the  full 
and  complete  right  to  make,  use,  sell  or 
operate  the  device,  or  that  they  had  any  right 
in  the  device  to  the  exclusion  of  plaintiff ; 
and  the  decree  granted  the  relief  accordingly, 
which  decree  was  subsequently  amended  by  [ 
the  Supreme  Court  of  Michigan  so  as  to 
require  the  defendants  below  to  make,  ex- 
ecute and  deliver  to  plaintiff  a  release  from 
all  claim,  right  or  demand  on  their  part,  by 
reason  of  the  manufacture,  use  or  safe  of  the 
said  invention  by  the  plaintiff  theietofors 
or  thereafter. 

The  supreme  court  held  that  the  amement 
set  up  bv  the  plaintiff  was  convlncinglr 
established  by  the  evidence ;  and  that  the  suit 
not  being  brought  to  determine  any  question 
arisinff  under  the  Patent  Laws,  but  merely 
to  enforce  a  contract  to  transfer  an  inventor's 
right,  was  not  one  in  which  the  courts  of 
the  United  States  had  particular  jurisdiction ; 
that  the  bill  filed  in  the  United  States  circuit 
court  March  21,  1886,  being  later  than  the 
one  in  hand,  needed  not  to  be  considered ; 
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Uiftt  M  to  the  bill  filed  Jane  9,  1881,  in  the 
United  8Utee  circuit  court,  and  which  had 
been  diimined  before  this  fait  was  broaght, 
bot  was  afterwards  taken  to  this  coart  on 
appeal,  which  appeal  was  then  pending, 
tbm  was  nothing  In  it  to  prevent  tne  main- 
tenance of  this  sait^  since  it  was  strictly  a 
bill  under  the  Patent  Laws  and  nothing ebe, 
while  this  bill  could  not  haye  been  filed  in 
that  court  between  these  parties,  who  were 
citizens  of  Michiffan,  and  it  was  Tery  ques- 
tionable whether  It  could  have  been  framed 
as  a  proper  cross-bill  in  that  case :  and  the 
court  further  held  that  the  plaintiff  was  not 


estopped  by  that  litigation,  for  if  the  defend* 
ants  nad  not  a'good  patent,  plaintiff  was  not 
called  upon  to  put  in  any  defense  which  ad- 
mitted one,  and  could  not  be  deprived  of 
the  right  to  vindicate  in  another  suit  sudi 
right  as  could  not  have  been  adequately 
emoroed  in  that  litigation. 

It  is  settled  that  in  order  to  Justify  a  writ 
of  error  from  this  court  to  review  the  Judg- 
ment of  a  state  court,  the  record  most  show 
that  the  Judgment  rested  upon  the  disposi- 
tion of  a  federal  question. 

In  this  case  the  state  court  did  not  decide 
any  question  arising  under  the  Patent  Laws, 
nor  did  the  judgment  require,  to  sustain  it, 
any  such  decision.  Neither  the  validity  of 
the  patent,  nor  its  construction,  nor  the  patent- 
ability  of  the  device,  was  brought  under  con- 
sideration, even  collaterally, 
rssmi  In  the  language  of  Mr,  Qhitf  JwUce  Taney 
^••^  (WUmm  V.  8ai3aard,  61  U.  &  10  How.  W, 
100  [18:  844]),  the  dispute  "does  not  arise 
under  any  Act  of  Congress;  nor  does  the 
decision  depend  upon  the  construction  of 
aoy  law  in  relation  to  patents.  It  arises  out 
of  the  contract  stated  In  the  bill ;  and  there 
Is  no  Act  of  Congress  providing  for  or  regu- 
lating contracts  of  this  kind.  The  rights 
of  the  parties  depend  altogether  upon  com- 
mon-law and  equity  principles." 

Under  such  circamstauces  the  correctness 
of  a  decision  of  the  highest  court  of  a  State 
upon  the  merits,  based  upon  the  existence 
and  effect  of  an  agrsement  such  as  that  set 
up  in  this  case,  and  not  necessarily  passing 
upon  any  question  under  the  Patejit  Laws, 
cannot  be  reviewed  by  this  court  on  writ  of 
error.  DaU  TOt  Mfy.  Co,  v.  &faU^  125  U. 
8.  46  [81 :  688].  In  that  case  it  was  held 
that  an  action  upon  an  aneement  in  writing, 
by  wbldi,  in  consideration  of  a  license  frcSi 
the  patentee  to  make  and  sell  the  invention* 
the  licensee  acknowledges  the  validity  of  the 
patent*  stipulates  that  the  patentee  may 
obtain  the  reissue  thereof,  and  promises  to 
pay  certain  royalties  so  long  as  the  pi^ent 
shall  DOl  have  been  adjudged  invalid,  is  not 
a  case  arising  under  the  fmtent  Laws  of  the 
United  Btates,  and  is  within  the  Jurisdiction 
of  the  state  courts ;  and  reference  is  made  by 
Mr,  JnMie$  Gray,  delivering  the  opinion  of 
the  coart,  to  a  series  of  decisions  sustaining 
that  conclusion.  Thus  in  Brvmn  v.  Skanmpn, 
61  U.  a  80  Uow.  66  [16:  886].  it  was  de- 
cided that  a  bill  in  equity  In  the  circuit 
eoort  of  the  United  Btates  by  the  owners  of 
letters- patent  to  enforce  a  contract  for  the  use 
of  the  patent,  and  in  WUmm  v.  Sandford,  61 
U.  a   10  How.  90  [18:  844],  to  set  sside 
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such  a  contract  because  tlie  defei^^ant  had  not 
complied  with  its  terms,  was  not  within  the 
Acts  of  Conmss  bv  which  an  appeal  to  this 
court  was  allowable  in  cases  arisins  under 
the  Patent  Laws,  without  regard  to  the  value 
of  the  matter  in  controversy. 

So  in  AUnight  v.  2ta#,  106  U.  S.  618  [27 : 
206],  where  a  suit  was  brought  in  a  state 
court,  the  parties  thereto  being  citizens  of 
the  same  State,  for  moneys  alle^d  to  be  due 
to  the  plaintiff  under  a  contract,  whereby  cer- 
tain letters-patent  granted  to  him  were  trans- 
ferred to  the  defendant,  it  was  held  that  the 
suit,  not  involving  the  validity  or  the  con- 
struction of  the  patents,  was  not  one  arising 
under  a  law  of  tne  United  States,  and  could 
not  be  removed  to  the  circuit  court. 

In  WaiUrA.  WoodM.  AR.  Maeh,  Campanf 
V.  Skinnwr,  189  U.  S.  298  [86:  198],  in  an 
action  for  broM^  of  contract  in  refusing  to 
account  and  pay  for  a  certain  patented  in- 
vention, the  supreme  court  of  New  York  ad- 
judged upon  tne  trial  that  plaintiff  in  error 
nad  agreed  to  use  defendant  in  error's  device 
upon  all  its  machines,  and  also  that  it  bad 
in  fact  used  it  or  its  mechanical  eouiva- 
lent;  but  the  court  in  general  term,  in  af- 
firmine  the  Judgment,  found  it  unnecessarv  to 
determine  whetner  the  plaintiff  in  error  had 
actually  made  use  of  the  device  or  its  equiva- 
lent, and  held  it  to  be  liable  upon  the  ground 
that  it  had  agreed  to  use  it  upon  all  the  ma- 
chines, and  was  therefore  bound  to  pay  its 
value  as  fixed  by  the  referee.  The  Juagment 
was  afllrmed  by  the  court  of  appeals  without 
an  opinion,  and  the  writ  of  error  from  this 
court  was  dismissed,  because  it  was  spparent 
that  the  case  might  properlv  have  been  de- 
termined on  a  ground  broaa  enough  to  sus- 
tain the  Judgment  without  resort  to  a  federal 
question. 

It  has  also  been  decided  that  an  action  in 
the  circuit  court  by  a  patehtee  for  breach  of 
an  agreement  of  the  licensee  to  make  and  sell 
the  patented  article  and  to  pay  royalties,  in 
which  the  validity  and  the  infringement  of 
the  patent  are  controverted,  is  a  case  "touch- 
ing patent-rights,"  of  which  this  court  has 
appellate  Jurisdiction,  under  section  699  of 
the  Bevised  Statutes,  without  regard  to  the 
sum  or  value  in  dispute.  8i,  FamPUm  Work$ 
V.  StarUng,  127  UT  8.  876  [82:  261J.  And 
attention  was  in  that  case  called  to  the  fact 
that  the  language  applied  to  this  subject  in 
the  Patent  Act  of  188o,  under  which  the  cases 
of  IBZam  V.  8an4fi>rd  and  Browny, 8hannon,$u» 

r,  were  decided,  was  that  used  in  that  Act 
defining  the  Jurisdiction  of  the  circuit 
court  in  patent  cases,  namely,  *  actions,  suits, 
controversies  and  cases  arising  under  any  law 
of  the  United  States  granting  or  confirming 
to  inventors  the  exclusive  rignts  to  their  in- 
ventions or  discoveries*  (6  Stat.  124) ;  while 
by  the  Act  of  1870,  the  wofds  were,  **  in  any 
action,  suit,  ountrofersy  or  case,  at  law  or 
in  equity,  touching  patent-righta  "(16  Stat. 
207) ;  and  that  this  language  was  cairied  for- 
ward into  the  correspond&g  section  of  the 
Revised  Statutes. 

The  contract  in  controversy  did  not  Involve 
the  existence  nor  the  scope  of  the  monopoly 
conferred  bv  the  letters- patent  The  de- 
cree might  Indeed  fotnish  a  defense  to  nn 
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action  for  the  unanthorized  appropriation 
of  the  inv^tion,  but  that  woula  not  bring 
a  case  lying  purely  in  contract  within  the 
rule  applicable  when  the  validity  or  ex- 
tent of  the  patent  is  directly  in  issue.  The 
restraint  granted  by  the  decree  was  the  con- 
sequence of  sustaining  the  contract,  and  the 
«ffect  it  might  have  did  not  in  itself  deprive 
the  state  court  of  jurisdiction  over  the  sub- 
ject matter. 

But  it  is  argued  that  the  writ  of  error 
should  be  maintained  in  view  of  the  origi- 
nal litigation  in  the  circuit  court  and  Uie 
pendency  of  the  appeal  in  this  court  when 
&e  decree  of  the  state  court  was  rendered. 
It  is  said  that  the  interference  sought  to  be 
enjoined  was  the  suit  which,  though  then  de- 
termined, was  afterwards  appeal^,  and  the 
prosecution  of  the  appeal  itself,  and  that  the 
«tate  court  had  no  jurisdiction  to  compel  a 
settlement  of  an  infringement  case  brought  in 
a  United  States  court  prior  to  the  action  of 
the  state  court,  or  to  enjoin  further  proceed- 
ing in  the  nature  of  an  appeal  to  this  court, 
4ina  that  the  validity  of  an  authority  exercised 
under  the  United  States  was  decided  airainst, 
or  a  right  claimed  under  the  laws  of  the 
United  States  was  denied,  by  the  decree. 
We  do  not  think  the  position  tenable. 

At  the  time  this  bill  was  filed  it  had  been 
-decided  by  the  circuit  court  of  the  United 
States  that  the  alleged  patent  was  void,  and 
no  appeal  had  then  been  taken.  We  do  not 
understand  that  Nichols,  Shepard  &  Co.  set 
up  the  fact  of  the  institution  and  disposal  of 
the  prior  suit  as  a  ground  on  which  it  sought 
relief,  but  that  it  claimed  that  whether  the 
patent  was  or  was  not  valid,  it  had  bought 
and  paid  for  the  right  to  use  the  device  in 
question.  The  subject  matter  of  this  suit 
differed  from  the  subject  matter  of  that  suit, 
and  nothing  in  this  suit  prevented  plaintiffs 
in  error  from  prosecuting  their  appeal,  which 
they  did  with  the  result  that  this  court  held 
their  patent  to  be  void.  Marsh  v.  Nichols, 
128  U.  S.  605  [32:  538].  And  it  was  not 
only  held  that  the  patent  was  void,  because 
of  Uie  omission  of  the  signature  of  the  Sec- 
retary of  the  Interior,  but,  as  the  signature 
was  attached  after  the  commencement  of  the 
suit,  that  no  accounting  for  pioflts  earned  sub- 
seqently  could  be  claimed  therein,  as  such 
accounting  could  be  demanded  only  where 
the  infringement  complained  of  took  place 
previously  and  continued  afterwards. 

The  bill  in  the  circuit  court  had  been  dis- 
missed. So  long  as  that  decree  stoood  the 
bill  could  have  no  operation  upon  the  suit 
in  the  state  court.  If  the  decree  were  va- 
cated by  reason  of  the  appeal,  the  pendency 
of  the  latter  could  not  in  itself  exclude  the 
state  court  from  the  right  to  adjudicate  upon 
the  matters  over  whidi  it  had.  jurisdiction 
and  award  the  relief  it  was  competent  to  ad- 
minister. 

What  the  state  of  case  might  have  been  if 
this  court  had  reversed  the  decision  of  Uie 
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circuit  court,  sustained  the  patent  tadfi- 
rected  an  accounting,  we  are  not  called  npa 
to  consider,  nor  to  deHne  tiie  eztftnt  of  thi 
risk  incurred  by  the  appellee  in  prooeediiiff 
to  a  decree  before  the  appeal  wasoispoiedoi. 

Plaintiffs  in  error  haid  the  right  to  tiln 
their  appeal  from  the  final  decree  of  tiw  dr 
cuit  court,  and  this  right  was  not  denied  or 
attempted  to  be  denied  oy  the  state  conit,  il- 
though  it  is  ingeniously  argued  that  the  de- 
cree of  that  tribunal  may  m  to  constiiied  « 
to  produce  that  result.    Bat  so  f^  from  tUi 
being  intended,  the  Supreme  Court  d  Miek- 
igan  held  that  the  subject  matter  of  the  tm 
suits  was  so  different  that  the  prosecotktt  o( 
the  one  did  not  interfere  with  the  proeeca- 
tion  of  the  other.    The  view  thus  entertained 
was  wholly  inconsistent  with  any  attempt  to 
interfere  with  the  plaintifb  in  error  ia  tte 
prosecution  of  their  appeal,  or  any  denial  of 
their  rights  in  respect  thereof. 

Whether  or  not  a  release  given  ty  plaiotiii 
in  error  under  the  state  court  decree  beftm 
the  appeal  had  been  heard  would  hafe  ben 
allowed  to  operate  as  a  release  of  emr,  isi 
question  that  does  not  ariee.  ThaX  decne 
was  not  brought  forward  on  the  bearlag  of 
the  appeal,  and  was  not  coosiderad  bf  tibi 
court  in  arriving  at  its  concluaiooa.  If  nek 
would  have  been  the  effect  of  this  leleMO  if 

given  as  directed,  and  if  in  the  opinki  of 
lis  court  tliat  effect  could  properly  htfo 
been  recoicnlzed,  then  the  appeal  mf|^  hue 
been  disposed  of  on  that  ground ;  tot  if  the 
contention  of  counsel  were  oorreci,  it  te  Ml 
to  be  doubted  that  the  judgment  of  ttilseoai 
would  have  been  such  as  the  drrufnetawwi 
and  the  law  required. 

Undoubtedly  Nichols,  Shepard  AOo.  ad^ 
have  set  up  the  contract  as  a  detan  te  ne 
charge  of  infringement,  and  it  wia  lot  the 
state  court  to  determine  what  weight  te  eta<> 
cumstance  that  it  did  not  do  so  had  npoa  the 
question  whether  any  such  oontiact  nd  tiv 
been  made.  Moreover,  it  is  claimed  by  d^ 
fendant  in  error  that  to  use  the  lieeosoaa 
defense  would  not  have  given  it  Uie 
tive  relief  to  which  it  was  entitled, 
the  contract  covered  a  subject 
in  its  scope  than  either  the  first  or 
patent.  At  all  events,  it  was  not  set  np  oil 
was  not  passed  upon  by  the  ciicnit  eoart  or 
by  this  court,  and  requires  no  fortiior  Mi* 
tfon,  as  we  are  not  considering  the  csso  ipv 
the  merits.  And  the  same  ramaik  bhv  II 
made  as  to  the  interferenoe  pimjasdlM 
which  are  referred  to  in  anrament  ss  m 
showing  the  assertion  of  the  ali^^ed  eosttsA 
In  our  judgment  this  soit  was  aol  ilj 
arising  under  the  Patent  Laws  of  the  VsM 
States,  nor  did  the  decree  involva  the  dmU 
of  an  authority  exercised,  or  of  say  ^Mk 
right,  privilege  or  immonitj  claJmea,  ni* 
the  Constitution  or  laws  of  the  United  8lMt 
and,  therefore,  there  being  no  fadonl 
tion,  thswitqfwrarimmhB 
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W.  X.  LENT  wt  AL.*  Bp.  in  Err., 
CHABLB8  TILL80N,  Tax  Collector  of  the 

CiTT  AHD  COUHTT  OV  BlV  FbAMOUOO 

0MB.  aB«port«eied.llB-8MJ 

€bl(foni<»  ^lolnltf-HdUfi  $lal0  ttahtU  authar- 
ititiffa  torn  do€$  not  dtpHu  qf  property  with- 
0Ui  dusproeem  qf  lav^^wwr  if  etmntjf  eourt 
^rron  in  adminisienng  $iaU  itatvte—pub- 
Ueaiion  qf  Ugal  notice— olffeeUont  to  a  tax 
fMeh  do  not  fnwim  afedoraiguation. 

1.  Tte  QOtt ornlft  Stetote  of  Ifaroh  0.  1078»  au. 
tiffTfit»tt  the  wtdoDlnff  of  Dupont  Street  Id  Sen 
Fmieleoo,  isDot  fepafnent  to  the  oonetitotloiuU 
requtremeiit  of  doe  ptooes  of  lew. 

il  A  Kef  etetoteeothorlilngthe  ■Mfimmt  end 
eoUeotloe  of  a  tex,  wliloh  prorldee  for  due  Dotfoe 
to  an  pereooe  totereeted  and  a  proper  mode  of 
mwieetiiig'  the  tez  to  a  oourt,  doee  not  deprlTe 
pereoiHi  of  propert]r  wttboiit  dne  prooeei  of  law* 

iL   A  ooonty  oourt eaa  adjodge  a  etateetatoteto  be 


4b  Brroce  to  admtoietertaff  a  ftate  etatote,  wbioh 
do  not  toroire  juriedSotionof  the  eahjeot  or  of 
Che  paitlee,  do  not  jufttfy  this  court,  in  ic^zam- 
tolnv  the  judgmeote  of  the  itate  ooun,  to  hold 
that  the  State  has  deprtred  or  is  ahoat  to  de- 
prire  plalDttffli  of  their  property  without  due 
prooeei  of  law. 

a  The  ohlectioD  that  a  lefal  notice  Hpubttthed, 
oneomeof  thedaja.toasapplemeotof  thenewe- 
papcr  mxA  not  to  the  bodj  of  the  paper,  li  of  no 


.  Ohjeotlooetoataz,  that  one  of  the  board  of 
eoouBhalooen  who  determined  the  Talne  of  the 
kodandthedanageeandbeoeltti  waaan  toter- 
perty.  and  that  alteratloDa  to  the  report 
trregohtfly  made,  and  that  the  appraleement 
•eement  were  not  fair  and  jnett  do  not  In* 
mire  a  federal  oiMStkm. 

[Na  114.] 
AT9moiJmn.8,  9,1S91.    Doeidod May  11,1891. 

FC  ERROR  to  the  Sapieme  Ooort  of  the  State 
of  OtliforDla  to  roTiew  adecree  of  that  coart 
terminff  %  decree  of  the  Superior  Ooart  of  the 
CK7  andOouotj  of  San  Frandaoo  which  en- 
Joined  the  coUectkm  of  a  tax.  Doorm  qf  Bu- 
Oo/wrt  affdftmtd. 


Btaleoient  bj  Mr.  Juotio$  Hariani 
This  aait,  which  was  commenced  April  5, 
1879,  ariiea  oot  of  an  Act  of  the  Lerislature 
of  QUifofiiia»  approved  March  88,  1876,  en- 
tittod  *  An  Act  to  AathoHze  the  Widening 
of  Dapoot  Street  in  theCityof  San  Frandaco.^ 
An  itmment  was  made  to  meet  the  coat  in- 
curved in  iti  ezecation.  ProTision  was  made 
t;.  the  Ad  to  iaeue  and  sell  bonda  to  meet 
•0^  cost  in  the  Ant  inatance,  and  for  the 
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M  Co  pt^omr  i^  auttM  Co  (ac,aee  fioteto 
Brie  Ooimtj,  1ft  lOHL 

tf  ttocH  ot  thattt  tn  eofporattoa 
o5M0olloii(^  eowtractt;  fitftiffffn  €f 
bflnlcf  and  othot  eovpowfioM,^ 
PiOTldeoce  Bank  y.  Rintoga.  T:tB8L 
ia#Maflt<oato  rtttratn  th§  coOoeMim  €f  a 
See  «0t«  to  Dowa  ▼.  Ohloeco, 


lery  of  an  annual  tax  on  the  lands  bendlted, 
in  proportion  to  beneflta,  to  pay  the  in- 
terest on  the  bonds  and  to  create  a  sinking 
fund  for  the  pjayment  of  the.  principal  debt. 
Bonds,  dated  January  1,  1876,  to  the  amount 
of  one  million  dollars  were  issued  in  the 
name  of  the  Oity  and  County  of  San  Francisco^ 
and  made  payable  to  the  bolder  in  sold  coin 
of  the  United  States,  twenty  jears  uter  date, 
with  interest,  payable  half  yearly,  at  the 
rate  of  seven  per  cent  per  annum.  The  bonds 
recited  that  they  were  issued  under  the  above 
Act,  were  to  be  paid  out  of  the  fund  raiaed 
by  taxation  as  therein  provided,  and  were 
taken  by  the  holder  subject  to  the  conditions 
expressed  in  its  22d  section  to  be  hereafter 
referred  to.  Tbey  were  signed  by  the  mayor, 
auditor  and  county  surveyor,  and  attested 
by  the  official  seal  of  the  City  and  County, 
liie  plaintiffs  in  error,  who  were  the  plain- 
tiffs oelow,  being  owners  of  lots  or  iierrels 
of  land  within  the  district  subject  to  the 
aneasment,  and  claiming  that  the  St^tute 
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unconstitutional  and  void,  brought  this 
suit  to  obtain  adecree  perpetually  enjoining 
the  defendant  in  error^  Tax  Collector  of  the 
City  and  County  of  Ban  Francisco,  from  sell- 
ing their  property  under  the  assessment. 
Holders  of  the  bonds  to  a  large  amount  in- 
tervened and  were  made  defendants.  The 
court  of  original  JuHsdiction— the  Super- 
ior Court  of  the  City  and  County  of  San 
Francisco—rendered  a  decree  giving  the  relief 
asked.  Upon  appeal  to  the  Supreme  Court 
of  California  tuat  decree  was  reversed  and 
the  cause  remanded  with  directions  to  dis- 
solve the  injunction  and  dismiss  the  cov 
plaint 

The  Statute  in  question  contains  manv 
provisions.  The  first  section  provides  tluit. 
subject  to  the  provisions  of  the  Act,  Dupont 
Street  in  San  Francisco  should  be  incroMed 
to  the  uniform  width  of  74  feet  (measuring 
westerly  from  its  then  easterly  line)  from  the 
northerly  line  of  Market  Street  to  the  south- 
erly  line  of  Filbert  Street,  the  mdes  of  the 
intersecting  cross  streets  to  be  adjusted  by  the 
board  of  supervisors  so  as  to  make  them  con- 
form to  the  grade  of  the  west  line  of  Dupont 
Street  to  be  established  by  the  board  of  super- 
vises, which  was  empowered  to  pass  all 
necessary  orders  for  that  porpoae.  The  second 
section  provides  that  tlie  value  of  the  land 
taken  for  the  widening  of  the  street,  and  the 
damages  to  improvements  thereon  or  adjacent 
tliereto,  which  may  be  injured  thereby,  and 
all  expenses  whatsoever  incident  to  such 
widening,  ** shall  be  held  to  be  the  cost  of 
widening  said  street,  and  shall  be  assessed 
upon  the  district  hereinafter  described  as 
benefited  by  ssid  widening,  in  the  manner 
hereinafter  provided. "  The  district  declared 
to  be  benefited,  and  upon  which  the  cost  of 
making  the  improvement  was  directed  to  be 
asseaMd,  is  defined  in  the  Act,  and  it  was 
provided  that,  in  case  Dupont  SUeet  be  not 
widened  further  north  than  Bush  Street,  then 
the  districU  to  be  benefited  *  shall  be  bounded 
on  the  north  by  the  southerly  line  of  Bush 
Street,  and  on  the  south  by  the  northerly  line 
of  Market  Street"  ft  8.  The  majority  in 
value  of  the  properfy  owners  fhmtinr  00 
Dupont  Street,   between  Market  and  Bush 
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Streets,  were  allowed  to  defeat  the  proposed 
improvements  between  those  streets,  and  to 
relieve  that  portion  of  the  assessment  district 
from  any  burden  on  account  of  it,  by  filing 
a  written  protest  at  any  time  within  thirty 
days  after  the  notice  provided  for  in  section 
6  of  the  Act  to  be  presently  referred  to.  No 
such  protest  was  filed.  The  Act  also  pro- 
vided that  unless  within  that  time  a  majority 
'  of  property  owners  fronting  on  Dupont  Street, 
between  Bush  and  Filbert  Streets,  should 
petition  for  it,  there  should  be  no  widening 
north  of  Bush  Street,  and  that  portion  ca 
the  assessment  district  should  be  excluded. 
Ko  such  petition  was  filed,  and  the  widening 
was  limited  to  the  four  blocks  between  Mar- 
ket and  Bush  Streets.     §  12. 

Tlie  mayor  and  auditor  of  the  City  and 
County  of  San  Francisco,  together  with  the 
city  and  county  surveyor,  and  their  succes- 
sors in  office,  were  constituted  a  **  Board  of  Du- 
pont Street  Commissioners,  **  the  mayor  to  be 
droj^Kao  president  of  the  board.  §4.  The  board 
of  supervisors  of  the  City  and  County  were 
authorized,  if  they  deemed  it  expedient  that 
DupoDt  Street  be  widenol  in  the  mode  pre- 
scribed, to  express  such  judgment  by  resolu- 
tion or  order  within  sixty  days  after  the  pas- 
sage of  the  Act,  and  if  they  failed  to  do  to 
no  further  proceedings  were  to  be  had  or 
taken,  under  the  Act,  for  any  purpose,  and 
the  street  was  not  to  be  widened.  §21.  As 
S9on  as  convenient  after  the  passage  of  such 
a  resolution  or  order  by  the  oocaxf  of  super- 
visors, the  Dupont  Street  commissioners  were 
directed  to  **  publish  a  notice,  for  not  less 
than  ten  days,   in  two  of  the  daily  papers 

?irinted  in  the  City  of  San  Francisco.'  Inform- 
ng  property  owners  along  the  line  of  said 
street  that  the  board  is  organized,  and  in- 
viting al)  persons  interested  in  property 
sought  to  be  taken,  or  which  would  be  injured 
by  said  widening,  to  present  to  the  board 
maps  and  plans  of  their  respectiye  lots,  and 
a  written  statement  of  the  nature  of  their 
claim  and  interest  in  such  lots."  §  6.  The 
board  of  commissioners,  having  prepared  and 
adopted  suitable  maps,  plans  and  diagrams, 
£8191  ^^"^  required  to  ascertain  and  determine 
^  *  and  separately  state  in  a  written  report,  to 
be  signed  by  at  least  a  majority  of  its  mem- 
bers, the  description  and  actual  cash  value  of 
the  several  lots  and  subdivisions  of  land  and 
buildings  included  in  the  land  taken  for  the 
widening  of  Dupont  Street,  and  the  damage 
done  to  the  property  along  the  line  of  the 
street,  specifying  and  describing  In  their 
report  cAch  lot  and  subdivision  or  piece  of 
property  taken  or  injured  by  the  widening 
of  the  street,  as  far  as  an  accurate  descrip- 
tion thereof  was  furnished  by  the  owners, 
and  settine  down  against  each  lot,  subdi* 
yision  or  piece  of  property  the  names  of  the 
owners,  occupants  ana  claimants  thereof,  or 
of  the  persons  interested  therein,  as  lessees, 
incumbrancers  or  otherwise,  and  the  partic- 
ulars of  their  interest,  as  far  as  they  could 
be  ascertained,  and  the  amount  of  value  or 
damage  determined  upon  for  the  same,  re- 
spectively. If,  in  any  case,  the  board  found 
that  conflicting  claims  of  title  existed,  or 
were  in  ignorance  or  doubt  as  to  the  owner- 
ship of  any  lot  of  land,  or  of  any  interest 
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therein,  the  lot  was  to  be  set  down  as  belong- 
ing  to  unknown  owners.  The  board  was  also 
directed  to  embody  In  a  written  report  a  de- 
scription of  the  subdivisions  or  lots  of  land 
included  in  the  districts  designated  in  section 
three  of  the  Act,  and  to  set  against  each  lot 
or  subdivision  the  amount  in  which,  accord- 
ing to  the  judgment  of  the  board,  sudi  lot 
will  be  benefited  by  reason  of  the  widening 
of  the  street,  relatively  to  the  benefits  ac- 
cruing to  other  lots  of  land  within  the  desig- 
nated districts ;  also  setting  against  each  lot 
or  subdivision  the  names  or  the  owners, 
lessees  and  claimants  thereof,  so  far  as  the 
same  can  be  ascertained  conveniently,  and 
if  not  ascertained,  setting  them  down  to  uu- 
knowB  owners.  Error,  however,  in  the  desig- 
nation of  the  owner  or  owners  of  any  lot  taken 
or  assessed  was  not  to  afPect  the  valiclity  of  the 
assessment.  Suitable  maps,  plans  or  dia- 
grams, showing  the  property  taken  and  as- 
sessed for  the  improvement,  in  lots  and  subdi- 
visions, with  the  names  of  the  owners,  lessees 
and  claimants,  as  far  as  known  to  said  board, 
were  to  be  attached  to  the  report.  *'Such 
report,"  the  Act  provided,  ''as  soon  as  the 
same  is  completea,  shall  be  left  at  the  ofllce 
of  said  board  daily,  during  ordinary  business 
hours,  for  thirty  days,  for  the  free  inspection  of 
all  parties  interested,  and  notice  that  the  same 
is  so  openforinspection  for  such  tlmeand  such 
place  ahnll  be  published  by  said  board  daily, 
for  twenty  days,   in  two  daily  newspapen 

Srinted  and   published  in   said    City  and 
bunty."    §  7. 

Any  person  interested  in  any  piece  or  par- 
cel of  land  situated  within  the  district  defined 
and  described  in  section  three  of  the  Act, 
or  in  any  of  the  lands  taken  for  Dupont 
Street^  or  in  any  improvements  damaged 
by  the  opening  of  that  street,  feeling  himself 
sggrievM  by  the  action  or  determination  of 
the  board,  as  shown  in  its  report,  was  enti- 
tled, at  any  time  within  the  thirty  days 
mentioned  in  section  seven  of  the  Act,  to  ap- 
ply by  petition  to  the  County  Court  of  the  City 
and  County  of  San  Francisco,  setting  forth 
his  interest  in  the  proceedings  had  before  the 
board,  and  his  objections  thereto,  for  an  order 
requiring  it  to  file  with  that  oourt  its  report, 
ana  such  other  documents  or  data  as  may  be 
pertinent  thereto,  in  its  custody  and  used  by 
It  in  preparing  the  report  *'Baid  court  u 
hereby  authorized  and  empowered  to  hear 
said  petition,  and  shall  set  the  same  down 
for  hes^ng  within  tea  days  from  the  date  of 
the  filing  thereof ;  and  the  party  filing  said 
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petition  shall,  on  the  day  be  files  the 
serve  a  copy  thereof  on  at  least  one  of  the 
members  of  the  board  of  commissioners ;  and 
said  board  may  appearby  counsel,  or  otherwise, 
before  said  court,  in  response  to  said  petl* 
tion.  Bald  board  may  file  a  written  answer 
to  said  petition  with  said  court  Testimony 
may  be  taken  by  said  court  upon  said  bear- 
ing, and  the  process  of  the  oourt  may  be  used 
to  compel  the  attendance  of  witnesses,  and  the 
production  of  books,  or  papers,  or  mapa  In 
the  custody  of  said  board,  or  otherwise.  It 
shall  be  In  the  disrretion  of  said  court,  after 
hearing  and  considering  said  application,  to 
allow  said  order  or  deny  the  same,  and.  If 
irranted,aoopy  thereof  shall  be  terved  on  said 
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boaid,  and  it  shall  proceed  to  obey  the  same 
aocording  to  the  terms  of  the  order  to  be  pre- 
scribed by  the  oourt.  But  in  case  no  such 
petition  shall  be  filed  with  said  county  court 
within  the  time  above  limited  for  the  filing 
thereof,  the  said  report  shall  be  presented  by 
[St  11  the  said  board  to  the  said  county  court,  with 
a  petition  to  the  court  that  the  same  be  ap- 
proved  and  confirmed  by  the  court.  The 
court  shall  have  power  to  approve  and 
confirm  said  report,  or  refer  the  same  back  to 
said  board,  witn  directions  to  alter  or  modify 
the  same  in  the  particulars  specified  by  the 
court  in  the  order  referring  the  same  back,  and 
thereupon  the  said  board  shall  proceed  to 
make  the  alterations  and  modifications  speci- 
fied in  tiie  order  of  said  court.  The  altera- 
tions and  modifications  aforesaid  being  made 
the  report  shall  be  again  submitted  to  the 
said  court,  and  if  the  court,  upon  examina- 
tion, shall  find  that  the  alterations  and 
modifications  have  been  made  according  to 
the  directions  contained  in  said  order  the  said 
court  shall  approve  and  confirm  the  same 
by  an  order  to  oe  entered  on  its  minutes ; 
but  if  the  said  board  shall  have  neglected 
or  failed  to  make  the  alterations  and  modi 
fications  set  forth  in  the  order  of  reference, 
the  court  may  again  refer  the  report  bac^ 
to  said  board,  and  so  on  until  its  original 
order  of  alteration  and  modification  sliall 
have  been  complied  with  by  said  board,  and 
the  said  court  shall  then  approve  and  confirm 
said  report"    §  8. 

All  damages,  costs  and  expenses  arising 
from,  or  incidental  to,  the  widening  of  the 
street,  being  fixed  and  determined  by  the 
final  confirmation  of  the  report,  as  in  the  Act 
provided,  the  board  was  to  issue  bonds  of  the 
City  and  County  of  San  Francisco,  in  such 
form  as  they  might  prescribe.  In  sums  of  not 
less  than  one  thousand  dollars  each,  for  suc^ 
an  amount  as  shall  be  necessary  to  pay  and 
discharge  all  such  damages,  costs  and  ex- 
penses ;  the  bonds  to  be  Known  and  desig- 
nated as  the  **Dupont  Street  Bonds,"  and 
payable  in  twenty  years  from  their  date,  un- 
less sooner  redeemed,  as  in  the  Act  provided, 
bearing  interest  at  seven  per  cent  per  an- 
num, payable  semi-annually  at  the  office  of 
the  treasurer  of  the  City  and  County,  such 
interest  being  evidenced  by  coupons  attached 
to  each  bond,  and  signed  oy  the  president  of 
the  board.  §  0.  Any  person  or  persons  to 
whom  damages  were*  awarded,  according  to 
the  provisions  of  the  Act,  upon  tendering  to 
the  board  a  satisfactory  deed  of  conveyance 
lit]  to  the  City  and  County  of  the  land  for  which 
damages  were  so  awarded,  was  entitled  to  have 
bonds  in  an  amount  equal  to  the  sum  of  the 
damages  awarded  for  the  lands  so  conveyed, 
togetnier  with  damaees  for  the  improvements 
thereon  or  affected  thereby ;  and  the  bonds  so 
issued  and  delivered  were  to  be  in  full  com- 
pensation for  all  damages  for  lands  and  im- 
provements taken  and  improvements  injured, 
as  contemplated  in  tbe  Act.    §  10. 

The  mayor,  auditor  and  treasurer  were  au- 
thorized to  sell  bonds  sufficient  to  realize 
money  enough  to  meet  and  discharge  all  ex- 
penses and  damages  arising  from  the  widen- 
ing of  the  street,  established  by  the  report 
as  finally  confirmed.      The  money  arising 
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from  their  sale  was  to  be  known  and  desig- 
nated as  the  "  Dupont  Street  Fund. "  As  soon 
as  the  bonds  were  converted  into  money,  as 
in  the  Act  provided,  the  board  of  commis- 
sioners were  required  to  give  public  notice, 
in  two  daily  newspapers  published  in  the 
City  and  County,  for  at  least  ten  days,  that 
they  were  prepared  to  pay  in  full  all  dama- 
ges and  liabilities  fix^  by  the  final  report 
of  the  board  ^not  then  already  discharg^)  ; 
and  upon  receiving  from  the  parties  entitled 
thereto  the  proper  deeds  or  proper  acquit- 
tances from  those  entitled  to  compensation, 
the  board  were  to  give  to  such  party  an  order 
upon  the  treasury  for  the  amount  shown 
to  be  due,  payable  out  of  the  Dupont  Street 
fund.  ^  11.  Provisioi  was  made  by  the 
Act  for  the  levy  and  collection  annually,  at 
the  same  time  and  in  the  same  manner  as 
other  taxes  are  levied  and  collected  in  the 
City  and  County,  of  taxes  upon  the  lands 
described  in  the  third  section  sufficient  to 
pay  the  interest  on  the  bonds  as  it  matured, 
and  also  sufficient  to  raise  one  twentieth  of 
the  principal,  and  to  constitute  a  sinking 
fund  for  the  redemption  of  the  bonds ;  such 
taxes  to  be  collected  out  of  the  land  only,  to 
be  adjusted  and  distributed  according  to  the 
enhanced  values  of  the  lands  as  fixed  in  the 
final  report  of  the  board,  and  to  go  into  the 
hands  of  the  treasurer  of  the  City  and  Coun- 
ty, as  part  of  the  Dupont  Street  fund.  §  18. 
ft  was  made  the  duty  of  the  board  of  com- 
missioners to  cause  block  books  to  be  pre- 
pared, exhibiting  the  district  declared  by  the 
Act  to  be  benefit^  by  the  opening  of  Dupont 
Street,  according  to  the  blocks  or  fractional 
parts  of  blocks  uiereof,  and  the  subdivisions, 
according  to  which  the  benefits  were  fixed 
and  determined;  also,  in  convenient  book 
form,  descriptions  of  the  several  subdivisions 
shown  on  such  books — ^the  amount  of  bene- 
fits Or  enhanced  value  to  the  subdivision,  as 
established  by  the  confirmed  report,  by  rea- 
son of  the  openinff  of  the  street,  being  set 
opposite  to  each  description  of  the  several 
subdivisions.  The  block  books  and  descrip- 
tion note  books,  being  certified  by  the  board, 
were  to  be  held  by  the  assessor  of  the  City 
and  County  of  San  Francisco  as  a  part  of  the 
records  of  his  office  until  all  the  bonds  issued 
in  pursuance  of  the  Act  were  redeemed.  §  14. 
In  case  any  person  to  whom,  or  in  whose 
favor,  damages  were  awarded  by  the  board 
should  fail  or  neglect,  for  the  period  of 
twenty  days  after  there  were  funds  to  the 
credit  of  the  Dupont  Street  fund  sufficient 
to  pay  sudi  damages,  to  ask  for  and  receive 
from  the  board  a  warrant  for  the  sum  so 
awarded,  it  could  draw  a  warrant  upon  the 
treasurer  in  favor  of  such  owner  or  owners, 
and  deposit  the  same  with  the  clerk  of  the 
City  and  County,  accompanied  by  a  certifi- 
cate of  the  treasurer  that  the  warrants  so 
drawn  and  deposited  had  been  registered  by 
him,  and  that  there  are  funds  in  his  hands 
to  pay  the  same;  and  thereupon  the  board, 
on  demand,  was  entitled  to  an  order  of  the 
county  court  authorizing  it  to  enter  upon 
such  piece  of  land  and  remove  obstructions 
therefrom,  and  to  throw  open  the  lots  so  de- 
scribed as  part  of  the  street,  and  an  execution 
could  issue  to  the  sheriff  commanding  him 
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to  put  the  board  In  possession  of  such  lot  for 
the  City  and  Counfy ;  and  thereafter,  upon 
delivering  to  tiie  county  court  a  sufficient 
deed  conyering  said  lot  of  land  to  the  said 
City  and  dounty,  the  party  so  dispossessed 
was  entitled  to  receive  the  value  of  the  land 
so  conveyed,  or  the  warrant  of  the  board  there- 
for. §  Id.  If  the  owners  of  any  lands  taken 
for  the  street  failed  or  neglected,  within  the 
space  of  thirty  days  after  the  money  was  in 
the  treasury  to  pay  the  same,  to  remove  the 
buildinffs  and  improvements  from  such  lands, 
and  deliver  possession  of  said  lands  to  said 
board,  on  tender  to  them  respectively  of  the 
sums  awarded  as  the  value  of  such  lands, 
buildings  or  improvements,  then  the  board 
could,  at  any  time  thereafter,  sell  such  build- 
ISM]  ings  and  improvements  at  public  auction  to 
the  highest  bidders,  to  be  removed  by  the 
respective  purchasers  thereof;  the  sums  bid 
at  sudh  sales  to  be  paid  in  cash  or  in  the  war- 
rants of  the  board  ;  and  if  at  such  auction 
there  shall  be  no  responsible  bidder  for  such 
improvements,  with  the  obligation  to  re- 
move them  within  the  time  specified  in  the 
terms  of  sale,  the  board  was  to  remove  the 
same  at  the  cost  of  the  Depont  Street 
fund.  §  17.  The  street,  when  widened,  was 
to  be  sewered,  graded,  side  walked  and  paved 
by  the  municipal  authorities,  the  expense 
of  such  work  to  be  assessed  upon  the  adjacent 
.  property,  or  borne  by  the  City  and  County, 
m  tne  same  manner  as  if  the  street  remained 
of  ito  original  width.  $  18.  The  railway 
tracks  in  the  street  were  required  to  be  re- 
moved and  changed  to  the  center  of  the  same 
by  the  street  railroad  companies  then  using 
tracks  therein,    g  19. 

The  last  section  of  the  Act  (§  22)  provided 
that  the  completion  of  the  work  should  be 
deemed  an  absolute  acceptance,  by  the  owners 
of  all  lands  aifected  by  the  Act  and  by  their 
successors  in  interest,  of  the  Hen  created  by 
it  upon  the  several  lots  so  affected,  and  oper- 
ate as  an  absolute  waiver  of  all  claim  in  the 
future  upon  the  City  and  County  of  San  Fran- 
cisco, and  their  successors  in  Interest,  for 
any  part  of  the  debt  created  by  the  bonds 
authorized  to  be  issued. '  ''This  shall  be  re- 
garded as  a  contract  between  said  owners  and 
Uie  holders  of  said  bonds  and  said  City  and 
County,  and  this  provision  shall  be  stated 
on  the  face  of  the  bonds. "  Stat  Cal.  1875-76, 
chap.  826,  p.  488. 

Mean,  Joaefih  H.  Choate*  John  Oarber 
and  T.  B,  Bishop,  for  plaintiib  in  error: 

Assuming  the  Dupont  Street  Act  to  be  con- 
stitutional, plaintiffs  in  error  are  nevertheless 
deprived  of  **due  process  of  law,"  "equal  pro- 
tection ot  the  laws,"  etc. 

Brandon  v.  Beeher,  8  Clark  A  F.  509 ;  Jen- 
Hn$  T.  Robertson,  L.  R  1  8a  App.  117;  John- 
son V.  MavMukee,  40  Wis.  826;  Mefritt  t. 
Humphrey,  24  lOcb.  176;  Nets  Jersey  B.  ^ 
Transp.  Co,  v.  Suydam,  17  N.  J.  L.  25:  SMng 
VaOey  Water  Works  v.  8ehottier,  110  U.  8.  854 

§18:176).  82 Cal.  286;  Windsors.  Me  Veigh,  98  U. 
.  278  (28:91 6);  United  States  v.  Walker,  109  U. 
S.  267  (27.*980);  Beg.  w.  WarUm,  t  Best  A  a 
719. 

Bntiy  of  oofluiive  and  cormptly  made  ar- 
rmngemantt  of  oommissioDeri  anid  objectors  as 
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orders  of  court  » constitutes  denial   of  duo- 
process. 

Keily  y .  Milan,  21  Fed.  Rep.  868;  Gaines  v. 
Beff,  58  U.  S.  12  How.  472  ( 18:1071 );  Qay  v. 
Piarpart,  106  U.  S.  679  (27:256);  Bnsminoer  y. 
I\neers,  108  U.  S.  292  (27:782). 

Adoption  of  fabe,  unequal  and  unjust  ru]e» 
of  estimate  and  appraisement  of  damages  and 
benefits  also  constitutes  a  denial  of  due  process. 

Cooley,  Taxn.  (2d  ed.)  218,  248,  786;  Baffour- 
V.  Portland,  28  Fed.  Rep.  789;  People  v.  J4nuh, 
51  CaL  16;  Preston  v.  HiU,  88  Cal.  686;  Jaeo- 
bus  V.  Oakland,  42  CaL  22;  Pbote  v.  Milwaukee, 
18  Wis.  274;  Marsh  v.  Clark  County  Suprs,  43^ 
Wis.  602,  510;  Watkins  y.  ZweitwA,  ^1  Wis. 
618;  Tainter  y.  Lucas,  29  Wis.  876;  Sehettler 
v.  Ft,  Howard,  48  Wis.  48;  Ooffif.  Outagami& 
County  Suprs.  48  Wis.  56;  Salseheider  v.  Ift. 
Howard,  46  Wis.  519;  State  y.  Bamsey  County 
Diet,  Ct,  29  Minn.  65;  Mayatt  y.  St,  Puul,  80- 
Mhin.  294 ;  State  v.  Jersey  aty,  40  N.  J.  L. 
485;  Hassan  v.  Boehester,  67  N.  Y.  528;  Een- 
fiedy  V.  Troy,  14  Hun,  808;  Longley  v.  Hudson. 
4  Thomp.  &  C.  858;  Piople  v.  Tonken,  8^ 
fiarb.  271 :  Chicago,  B.  A  Q.  B.  Co.  y.  Cole,  75 
ni  592:  Porter  v.  Boekford,  R  I.  dt  St.  L,  B, 
Co.  76  HI.  Ml;  St  Louts  v.  Meier,  77  Mo.  18 : 
Christian  v.  &Ifeal,4fi  Miss.  672 ;  Oummingt 
V.  Merchants  Nat.  Bank  ef  Toledo,  101  U.  S. 
157  (26:904);  Keigwin  y.  Hamilton  Drainage 
Comrs.  2  West.  Rep.  904,  115  RL  847;  BlwooS 
y.  Rochester,  48  Hun,  102. 

Interest  of  commissioners  and  experts  in  the* 
property  affected  by  the  assessment  also  oper- 
ated as  denial  of  due  process. 

Cooley,  Const  Lim.  (4th  ed.)  410-418;  State- 
y.  Newark,  25  N.  J.  L.  406;  Wells,  Jur.  S  419; 
Hawes,  Jur.  86;  Freem.  Judgm.  §  144.  People- 
v,DeLa  Ouerra,  24  Cal.  78;  Whitens  Estate, 
87  Cal.  192;  Oakley  y.  AspinwaU,  8  N.  Y.  547; 
Washington  Ins.  Co,  v.  Price,  1  Hopk.  Ch.  1, 
2  L.  ed.  821,  note;  State  v.  Crane,  86  K.  J.  L. 
898;  HaU  v.  Thayer,  105  Mass.  m;  PeopU  v. 
Oies,  25  Mich.  88;  Stoekwea  v.  WhiU  LoJce,  ^ 
Mich.  841;  Huntw.  Chicago,  eOUl  188;  Beg.  v. 
Cheltenham,  1  Q.  B.  467;  ite.  y.  Aberdare  C. 
Co,  14  <).  B.  854;  Beg,  T.  Herefordshire,  6  Q. 
B.758. 

The  Dupont  Street  Act  was  unconstitutionsi 
in  not  providing  for  due  process  of  law,  award- 
ing due  process  of  law,  the  equal  protection  of 
the  laws,  etc.  • 

Mulligan  y.  Smith,  59  CaL  206;  Hutson  v. 
Woodbrtdge  Prot,  Diet.  79  Cal.  90;  PMUn  v. 
Oreen,  18  CaL  825;  Curran  r.  Shattuck,  24  Cal. 
427:  leck  v.  Anderson,  67  Cal.  251 :  Boorman 
y.  Santa  Barbara,  65  CaL  818;  Chicago,  M.  ^ 
St.  P.  B.  Co,  y.  Minnesota,  184  U.  S.  418  (88: 
970);  Minneapolis  d  B.  B.  Co.  y.  Minnesota, 
Id.  467(986);  Be  Powers,  29  Mich.  504;  People 
y.  Saginaw  County  Suprs,  26  Mkh.  22;  Paul 
y.  Detroit,  82  Mich.  108:  l%omas  r.  Coin,  85 
Mich.  164;  DarUi^  y.  Ounn.  60  DL  424;  Oar- 
9inr.  DaussmanAA  West  Rep.  818, 114  Ind. 
429;  Lehman  v.  Bobinson,  69  Ala.  219;  Dicker 
v.  Temnison,  27 Ma  876;  Stater.  PatersonAve. 
A  K  Bead  Comrs.  41  N.  J.  L.  88;  Stuart  y. 
Palmer,  74  N.  Y.  188;  Qranaer  v.  Bufoto,  ^ 
Abb.  N.  0. 288:  Lumsdenr.  Milwoftkee,  8  Wis. 
i86;8eifenY.Brooks,9iWiM.U7:StaUY.Fbnd 
du  Im,  42  Wis.  298;  Qatchr.  Des Moines,  » 
Iowa,  718;  Kunts  v.  Sumption,  2L.  R  A.  655» 
117  Ind.  1;  Low  y.  Johnston,  118  Ind.  261;  Sam 
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Matm  CbtifiAr  T.  B^uiMmm  Am.  RCh.B  Sawy. 
188 ;  Albm^  Oii^  Nat.  Bank  t.  Mdher.  dO 
Btetdif.  m 

Kolioe  and  opportaoU  j  to  be  beard  are  esteo- 
tial  to  ooDttitate  due  jkrooeei  under  tbe  Statute. 

I>aM$tm  ▼.  New  Orteam,  96  U.  8.  07,  107 
(H:9it,  680):  Bngar  ▼.  B^damatum  Ditt.  Ill 
U.  8.  706  (88:573):  Oook  ▼.  Oreffo,  46  N.  Y. 
448;  £f^im  ▼.  Moiher,  48  N.  T.  817;  iV^  t. 
'^^'i^y^  8  8awj.  801;  B(nDler  ▼.  Buiton,  80 
Gratt.  878;  Brewt&r  ▼.  Jfewark,  11  N.  J.  Eq. 
118  :  Kundinger  t.  Saoinate,  59  Micb.  865 : 
Bm0  ▼.  ^^lA.  9  Mod.  94:  Heave  ▼.  WeaCft^,  8 
Q.  a  1078:  Rookie  Cam.  5  Coke,  100;  Keighr 
W«  Oue,  10  Coke,  189  (6),  noU  E;  Just  Inst. 
tTiS;  8  Bao.  Abr.  787;  Com.  Dig.  tiewere,  C,  D, 
O.  H;  Bea  t.  JutUcet  of  Pitaee  qf  WiltMre,  8 
Burr.  1580 ;  4  Bac  Abr.  6818.  ffiohwa^,  G: 
Murray  t.  Ofboken  LSI.  d>.  59  U.  a  18 
How.  876(15:878). 

A  notice  eieential  to  confer  Jurisdiction  upon 
•Dj  tribunal  in  anj  proceeding  muit  point  to 
tbe  party  to  wbom  it  ii  addreeied,  to  toe  tribu- 
nal m  wbicb,  and  to  tbe  time  wben,  and  to  tbe 
place  wbere,  be  may  be  beard  in  ibat  proceed- 
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▼.  PMhAmbtm,  89  N.  J.  L.  859,  861, 
.w.,  auiUY.  PkdnfiM.  88  N.  J.  L.  96:  8U»U 
▼.  Baig,mn6,  6  Cent  Rep.  587,  49  N.  J.  L  818; 
Hew  Jerm  Twmp.  Oo.  ▼.  Bail.  17  N.  J.  L.  887; 
AoteT.  AWof*,  86  N.  J.  L.411;  Be$iY.  OoU, 
88  N.  J.  L.  184;  BtaU  t.  Jmiy  (hl^,  84  N.  J. 
L.668. 

Tbe  county  court  could  not  award  anr  bear- 
Ing  b^ood  tbal  expre«ly  provkied  in  tbe 
Statute. 

Be  Mount  Marrie  Square.  %Bm,U;  BeDe- 
mirtmeni  ef  PubUc  Parke.  85  N.  Y.  468;  Be 
Lamge.  86  N.  Y.  807:  Yiteehtr  t.  Hudmm 
JVmt  B.  Oo.  15  Barb.  45:  Albany  Oitv  Hat 
Bmnk  ▼.  Maker,  80  Blatcbf.  841,  848;  Be  Man- 
kaHan  ROa.Z  Cent  Rep.  889, 108  N.  Y.  808. 

Mo  opportunity  was  afforded  to  tbote  aa- 
MMed  for  a  bearins  against  nnxliflcation  of  re- 
port or  against  its  final  confirmation. 

LeweU'f.  Wentwcrtk,^0uah.222;  Qilkereon 
▼.  Seen.  76  Dl.  510;  Be  Dover  8t.  1  Cow.  74.  75; 
BeJeknd  Cktfrry  SU,  19  N.  Y.  678-675;  Mir- 
riU  T.  FerUkaUr,  71  N.  Y.  809. 

Tba  assessment,  being  on  its  face  in  excess  of 
tbe  ascertained  benefits,  was  obriously  Toid  for 
want  of  Jurisdictkm  and  due  raocess. 

JTrass  ▼.  TPssl/l^,  8  Q.  B.  1078;  i2te  T. /M^te 
«f  Pearn  ef  WOteMre,  8  Burr.  1580 :  Cooley, 
Tkxn.  CSd  ed.)  461, 661:  DilL  Mun.  Corp.  (8d  ed.) 

i761;  OreMian  ▼.  Maneon,  87  0u:684;  Be 
mrkei  A.  49  CaL  549;  Orattford  t.  FbopU,  88 
BL  667;  TUk  Water  Co.  t.  Coeter,  18  N.  J. 
Xq.  518;  8taU  t.  Boboken,  86  N.  J.  L.  891; 
StaUY.  Poiereon.  87  N.  J.  L.  880,  881,  888; 
aKa«» T.  JV^mn^  87  N.  J.  L.  415;  Stateyt.Pat^ 
enonAm.  d8.BoadO&mre.il^.J.L.B^i  Co- 
mal  Bamkr.  AfhanM.9Wtnd.^U;Be  AlbanpSt. 
11  Weod.  i4l^;0kmnberMn  t.  CUveiand,  84 
Ofafc>8t561;  kimmeitw.  miadelpkia.96Fm. 
Iff]. 

no  L^gislatuTS  Gannd  autborin  it  to  bede> 
Itrmtoed,  witbout  an  eroortunity  for  a  bearing 
oa  tbatpolBft,  tbai  tbe  oeneflts  will  equal  or  ex- 
ceed tbe  oosi,  damages  md  expensesof  tbe  im> 
Bioveoseov. 

8  DDL  Moo.  Ooip.  (8d  ed.)755, 797;  Cooky. 
Taxn  (8d  ed.)  449;  A  Markei  At  49  GaL  56; 


8t,  John  T.  Baet  St.  Louie,  60  Dl.  95;  Okieaoo  t. 
Lamed,  84  III  877;  Lee  t.  BuMtee,  68  III  487;. 
Oridley  ▼.  BtoomingUm,  88  III  557;  Ohi<iago  ▼. 
aBrien,  111  111588:  Be  AppUeaiion  for  Drain- 
ageqfLande,  85  K.  J.  L.  611;  State  t.  Boboktn, 
86N.  J.  L.  891;  State  w.  Jereey  Oitu^  87  N.  J.  L. 
128;  StaU  t.  Ne^  Bruneufiek,9^^,  J.  L.  190; 
Ptieeaic  ▼.  StaU,  87  K.  J.  L.  540;  Jereey  OUy  t. 
Vredand.  48  N.  J.  L.  688;  Stretch  ▼.  ^i^do&n, 

47  N.  J.  L.  878;  Bammett  t.  PhiladelMa,  65- 
Pa.  157;  iS^  WaehingUm  Ate.  69  Pa.  864;  £My 
V.  Pitteimrgh,  63  Pa.  860;  iSToMer  t.  Weiee,  85- 
Pa.  868;  iftoito  ▼.  Cf»arUeton  City  CouneU,  » 
Ricb.  L.  708:  Ploay  t.  Litite  Rock,  88  Ark.  81; 
MeBeany,  Chandier,  9  Heisk.  849:  Bamee^w, 
Dyer,  56  Vt  469;  l^ar  ▼.  J^'amanyton,  70  Me. 
587. 

A  special  statutory  autbontv  is  bounded  by 
tbe  statute  conferring  it,  wbicn  must  be  strict- 
ly and  narrowly  construed  sod  followed. 

Wells,  Jur.  5  lO^sra.;  Koh.  Pr.  67. 107-109,. 
ChoUar  Min.  Oo.  t.  Wileon,  66  Cal  874;  Wit- 
Uameon  t.  Berry,  49  U.  &  8  How.  495  (18: 
1170);  D$ntor  dB.  O.BCo.y.  Otie.  7  Colo. 
198;  Quieebert  ▼.  Etehieon,  51  Md.  478.  487;. 
Fotyerr.  Ootumbian  Ine.  Cb.99  Msss  874:  Au- 
ditor-Oeneraly.  PuUman  P.  0,  Co.  84  Micb.  59. 

Exctss  of  Jurisdiction  is  just  as  fatal  as  want 
of  Jurisdiction. 

7  Rob.  Pr.  67,  107:  Windsor  ▼.  MeVeuih,  9ft^ 
U.  8.  874  (88:  914);  United  Statee  ▼.  Walker. 
109  U.  8.  868  (87:  987);  Wiee  t.  Withere,  7  U. 
&  8  Crancb,  881  (8:  457):  FUger  ▼.  Oolumhian^ 
Ine.  Oo.  99  Mass.  874;  Chamberlain  t.  Om- 
land,  84  Obk>  8t  561;  StaU  ▼.  Phnd  du  Lac, 

48  Wis.  887;  Be  Lange.  85  N.  Y.  807;  Oraig- 
▼.  Andee,  98  N.  Y.  418;  Cagwin  ▼.  Hancock,  84 
N.  Y.  588. 

ifestn.  JMii  MuUan,  A.  BL  Oarl«ad  and 
A  /.  May,  for  defendant  in  enx»r: 

In  tbe  absence  of  averment  to  tbe  contrary, 
it  must  be  presumed  tbat  property  ownera  on  a- 
street  know  of  a  public  improvement  ibat  ia 
being  made  tberein,  and  of  tbe  autbority  or  as- 
sumea  autbority  under  wbicb  it  is  made. 

JVJns  Haun  ▼.  Fair  Baun  S  W.  B  Cb.  88- 
Conn.  422,4Si;»oryj.  Furman,  86  N.  Y.  880; 
P^opUf.  Common  CoumcUqf  UHca.  65  Barb.  9. 
81;  Pattereon  t.  Baumer.  48  Iowa.  477,  482;. 
Edlogg  v.  Ely.  15  Obk>  8t  64:  Weber  t.  San 
Frandeeo,  1  C^  455;  MoUy.  Detroit.  18  Micb. 
49C;  EvameHU  ▼.  Ppiterer.  84  Ind.  86;  Ltufay^ 
etUw.  Foeter,  84  Ind.  140;  Sleeper  t.  BuUen,  6* 
Kan.  800. 

To  ciTe  tbis  court  Jurisdiction  of  a  writ  of 
snor  nom  a  state  court,  it  is  not  sutBdent  tbat 
a  federal  question  may  bare  been  decided;  it 
must  appear  tbat  sucb  question  was  necessarily 
involTai  in  tbe  decision. 

Moore  J.  Mieeieeippi,  88  U.  a  81  Wall  686(88: 
658);  LatelerY.  Walker.  55  U.  8. 14 How.  149(14: 
864);  Mieeieeippi  d  M.  B  Co.  ▼.  Bock,  71  U.  8. 
4  Wall  180  (18:  880):  dtieene  Bank  ▼.  Board 
ef  Liquidation,  98  U.  8. 140  (85: 114);  Murray 
T.  CbarUeton,  96  U.  a  488  (84:  760):  Arm- 
etrong  v.  Athene  County,  41  U.  &  16  Pet  881 
(10:965). 

Tbe  oedskNi  of  tbe  federal  questions  argued 
in  tbis  case  was  not  necessary  to  tbe  vadg- 
ment 

Otie  ▼.  Oregon  S.  8.  Co.  116  IT.  &  6«» 
M:  719);  itdfffns  County  ▼.  Burlington  S  M. 
KB.  Oe.  118  U.  8. 188  OK:  678);  Citmne  Bank 
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y.  Board  cf  LiquidaUan,  98  U.  8. 140  (25: 114); 
Beattif  ▼.  BenUm,  185  U.  8.  244  (84: 124). 

A  court  of  equity  will  not  interfere  by 
injunction  to  prerent  the  collection  of  an  as- 
^eesment  for  improvements,  which  the  com- 
I^ning  party  has  knowingly  permitted  to 
Teach  completion  without  interference  on  his 
part. 

Fattermm  y.  Bautner,  48  Iowa,  477;  PiUs- 
lurgh  y.  Soott,  1  Pa.  800;  EeOogg  y.  Ely, 
15  Ohio  8t.  64;  Wiggin  y.  New  York,  9  Paige, 
18, 4  L.  ed.  591,  note;  State  y.  Pateraon,  40  N.  J. 
X.  244;  People  y.  Chmmon  Council  of  Utiea^  65 
Barb.  9;  8UiU  y.  Werttd,  62  Wis.  184;  (^uitdan 
y.  Myer$,  29  Ohio  St.  500;  BtaU  y.  Patereon,  86 
I^.  J.  L.  159;  New  Haven  y.  Fair  Edven  d  W. 
ILCo.dS  Conn.  422;  Steinee  y.  Franklin  Ooun- 
4y,  48  Mo.  167;  Skinner  y.  Hartford  Bridge  Co. 
29  Conn.  528;  New  Haven,  M,  d  W.  B,  Go,  ▼. 
Chatham,  42  Conn.  465;  Society  for  Savinge 
y.  New  London,  29  Conn.  174:  Stroeeer  y.  Firt 
Wayne,  100  Ind.  448;  Rickette  y.  Spraker,  77 
Ind.  871;  Baltimore  A  0.  R.  Co.  y.  Strauee, 
m  Md.  237.  248;  WMttleeey  y.  Hartford,  P.  d 
F.B,Co.2S  Conn.  421;  Hitchcock  y.  Banbury 
dN.B.  Co.  25  Conn.  516;  3rie  R,  Co.  y.  Del- 
aware, L.  dW.  R  Co.  21  N.  J.  Eq.  288;  Mo- 
haeka  County  R.  Co.  y.  DeeMoineeVaHey R.  Co. 
US  Iowa,  487;  Ooodin  y.  CindnnaU  d  W.  W. 
Canal  Co.  lb  Ohio  St  169;  iTote  y.  Detroit,  18 
Mich.  495;  Burlington  v.  (?»7&0W,  81  Iowa, 
^6;  Com.  y.  Pittsburgh,  48  Pa.  891;  BidweUy. 
Pittsburgh,  85  Pa.  412:  TViiA  y.  .ld^m#,  10 
Cush.  252;  Re  Cooper,  98  N.  Y.  507;  DanieU 
y.  Teamey,  102  U.  S.  415  (26: 187);  ReWooUey, 
-95  N.  Y.  144;  Lqfayelte  v.  Fowler,  84  Ind.  140; 
Hellenkamp  y.  Lafayette,  80  Ind.  192. 

No  federal  question  arose  in  the  case. 

PeopU  ▼.  iSan  Francisco,  86  CaL  595;i)0Tr»» 
y.  Duncan,  46  Cal.  842;  i\>to«Xr  y.  iSbn  JPVan- 
>et«00  Orphan  Asylum,  48  Cal.  490. 

These  proceedings  are,  as  stated  by  Hare,  In 
^  Am.  Const.  Law,  869-871,  in  the  nature  of 
4in  arbitration  or  appraisement,  rather  than  a 
suit,  and  do  not  require  all  the  strictness  of  a 
reguhir  judicial  inyestigatlon;  and  the  consti- 
tutional requirements  are  satisfied  in  such 
-cases  when  a  competent  tribunal  is  proyided, 
proceeding  with  notice,  before  which  the  par- 
ties may  appear  and  haye  a  hearing. 

Wurts  y.  Hoagland,  114  U.  S.  m  (29:  229); 
Barbier  y.  ConnoUy,  118  U.  S.  27  (28:  928); 
Hagar  y.  Reclamation  Diet.  Ill  U.  S.  701  (28: 
4569);  ExparU  WaU,  107  U.  S.  265  (27:  552); 
Davidson  y.  New  Orleans,  96  U.  8. 97(24:  616). 

The  power  of  the  LegisUture  of  a  State  to 
provide  for  the  giving  of  notice  by  publication 
to  all  persons  interested  in  proceeding  ot  this 
character  is  beyond  all  question. 

San  Franasco  y.  Certain  Real  Estate,  42 
-Cal.  518;  PtopU  y.  Brooklyn,  4  N.  Y.  441; 
Methodic  Prot.  Church  ▼.  Baltimore,  6  GQl,  891; 
Re  De  Peyster,  80  N.  Y.  567;  Stuart  y.  P^tlmer, 
74 N.  Y.  188;  Johnsons.  Jolietd  0.  R.  Co.  H 
111.  202;  State  y.  Jersey  City,  24  N.  J.  L.  662; 
Owners  of  Ground  y.  Albany,  15  Wend.  874; 
Wilson  y.  Hathaway,  42  Iowa.  187;  Cwm  y. 
Seneca  Coun^  Oomrs.  19  Ohio  St.  178;  IWy  y. 
JSaratoga  dW.R.Co.9  Barb. 449;  Freetawny. 
Bristol  County  Comrs.  9  Pick.  46;  Scares  v. 
Campbell,  41  How.  Pr.  198;  Re  Empire  City 
Bant,  18  N.  Y.  199;  Traeey  y.  Corse,  58  N.Y. 
148;  Chamberlain  y.  Cleveland,  9i  Ohio  8U  551; 
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Taylor  y.  Hampden  County  Oomrs.  18  Pick. 
809;  RieUyY.  A  Lauis,^M(k  404,  417:  Pso^ 
pie  y.  Hagar,  52  Cal.  171;  Oilmore  y.  Hentig, 
88  Kan.  166;  Rockweay.  Nearing.9ti'S.Y.  817; 
Wilson  y.  Hathaway,  42  Iowa,  178;  Re  Amiioa- 
tion  for  Drainage  of  Lands,  85  N.  J.  L  497; 
State  y.  Passaic,  87  N.  J.  L.  66;  Seottr.  Bracks 
ett,  89  Ind.  418;  Psople  y.  Smith,  21  N.  Y.  595; 
Potter  y.  Ames,  48  CaL  78,  79;  220  New  Tork, 
99  K.  Y.  569. 

Mr.  Justice  Harlan  deliyered  the  opinion 
of  the  court : 

The  chief  justice  of  the  Supremo  Court  of 
California,  under  its  order,  niade  his  certifl* 
cate  to  the  effect  that  In  this  suit  and  appeal 
there  was  drawn  in  question  the  yalidity  of  [3S5J 
the  aboye  Act  of  March  28,  1876,  and  the 
authority  exercised  and  the  proceedings 
taken  under  it,  on  the  ground  that  the  Stat- 
ute and  said  authority  and  proceedings  were 
repugnant  to  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  Stotes,  and 
that  the  decision  of  that  court  was  in  fayor 
of  their  yalidity. 

The  provisions  of  the  Statute,  to  which 
we  have  referred,  sufficiently  indicate  its 
scope  and  effect,  and  enable  us  (without  re- 
ferring to  othm  that  relate  to  matters  of 
mere  detail)  to  determine  whether  or  not  the 
Act,  upon  its  face  or  by  its  necessary  opera- 
tion, is  repugnant  to  that  clause  of  the  Con- 
stitution declaring  that  no  State  shall  deprlTO 
any  person  of  property  without  due  process 
of  law. 

We  haye  seen  that  the  Statute  defined  the 
district  benefited  by  the  widening  of  Dupont 
Street,  and  upon  which  the  assessment  to 
meet  the  cost  of  the  work  was  to  be  imposed : 
made  it  a  condition  precedent  to  the  proposed 
improyement  that  it  should  be  declared  by 
resolution  or  order  of  the  board  of  super- 
yisors  of  the  City  and  County  to  be  expedient ; 
directed  that,  after  the  passage  of  such  a 
resolution  or  order,  the  Dupont  Street  com- 
missioners should  publish,  for  not  lees  than 
ten  days,  in  two  otLiij  papers  in  San  Fran- 
cisco, a  notice  informing  property  owners 
along  the  line  of  the  street  of  its  organiza- 
tion, and  inyiting  all  persons  internted  in 
groperty  sought  to  be  taken,  or  that  would 
e  injured  by  the  widening  of  that  street^ 
to  present  desmptions  of  their  respectiye  lots, 
and  a  statement  in  writing  of  their  interest 
in  them ;  allowed  the  majority  in  yaltie  of 
owners  of  property  within  the  district  em- 
bracing the  lands  of  the  plaintiffs,  at  anr 
time  within  thirty  days  after  the  last  publi- 
cation of  the  aboye  notice,  by  written  protest 
filed  with  the  board  of  commissioners,  to 
defeat  altogether  the  proposed  widening  of 
Dupont  Street ;  required  tne  board  to  prepare 
a  imtten  report  showing  the  description  Mid 
actual  cash  yalue  of  the  seyeral  lots  and  sub- 
divisions of  land  and  buildings  included 
in  the  land  proposed  to  be  taken  for  the 
widening  of  tne  street,  the  yalue  and  damage 
determined  upon  for  the  same  respectiyely  .^^ 
and  the  amoimt  in  which,  according  to  its  '  ^ 
iudgment,  each  lot  had  been  or  would  bo 
benefited  by  reason  of  the  widening  of  the 
street,  relatively  to  the  benefits  aocraing  to 
other  lots  of   land  within  the  designated 
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district ;  and  dintcted  such  report,  as  soon 
as  completed,  to  be  left  at  the  office  of  the 
board  dailj,  duriog  ordinary  business  hours^ 
for  the  #ree  inspection  oi  all  persons  in- 
terested, and  notice  of  the  same  being  open 
for  inspection  at  such  time  and  place  pub- 
!i8hed  W  the  board  daily,  for  twenty  days, 
in  two  oaily  newspapers  printed  and  pub- 
lished in  the  Oity  and  County. 

But  this  was  not  all.  For  any  person  in- 
terested, and  who  felt  himself  aggrieved 
by  the  action  or  determination  of  the  board, 
as  indicated  by  its  report,  was  permitted,  at 
any  time  wihin  the  above  thirty  days,  to  ap- 
ply by  petition  to  the  County  Court  of  the 
City  and  County,  showing  his  interest  in  the 
proceedings  of  the  board  of  oonunissioners, 
and  his  objections  thereto,  for  an  order  that 
would  bring  before  that  court  the  report  of 
the  board,  together  with  such  pertinent 
documents  or  data  as  were  in  its  custody, 
and  were  used  in  preparing  its  report.  It 
was  made  the  duty  of  the  party  filing  the 
petition  to  serve,  on  the  same  day,  a  copy 
thereof  on  at  least  one  of  the  members  of 
the  Board  of  Commissioners,  who  were  at 
liberty  to  appear  by  counsel,  or  otherwise, 
and  niake  answer  to  it.  The  court  was  also 
empowered  to  hear  the  petition,  and  set  it 
down  for  hearing  within  ten  davs  from  its 
being  filed.  Provision  was  made  for  the 
taking  of  testimony  upon  the  hearing,  and 
the  court  was  authorized  to  use  its  process  to 
compel  the  attendance  cf  witnesses  and  the 
production  of  books,  papers  or  maps  in  the 
custody  of  the  board,  or  otherwise.  The 
discretion  given  to  the  court,  after  hearing 
and  considering  the  application,  to  allow 
or  to  deny  the  order  prayed  for  was.  of  course, 
to  be  exercised  Judicially,  according  to  the 
showing  nuule  by  the  petitioners.  And  that 
complete  Justice  might  be  done,  the  court 
was  invested  with  power,  not  simply  to  ap- 
prove and  oomflrm  the  report  of  the  board, 
bat  to  refer  it  back  with  directions  to  alter 
or  modify  the  same  in  the  particulars  speci- 
fied by  the  court.  Until  such  alterations 
and  modifications  were  made,  the  court  was 
under  no  duty  to  approve  or  confirm  the 
report ;  and  until  it  was  approved  and  con- 
finned,  the  board  was  without  authority  to 
grooeed  at  all  in  the  work  committed  to  it 
y  the  Statute. 

Were  not  these  provisions  in  Substantia] 
conformity  wiUi  the  requirements  of  ''due 
process  of  law"  as  recognized  in  the  decisions 
of  Uiis  court?  In  JkmdBon  v.  New  OrUam, 
96  U.  8.  97,  104  [24:  616,  619],  it  was  said 
that  "  whenever,  by  the  laws  at  a  State,  or 
by  state  authority,  a  tax,  assessment,  servi- 
tude or  other  buiden  is  imposed  upon  prop- 
erty for  the  public  use,  whether  it  be  of  the 
whole  State  or  of  some  more  limited  portion 
of  the  community,  and  those  laws  'provide 
for  a  mode  of  confirming  or  contesting  the 
charge  thus  imposed,  in  the  ordinary  courts 
of  iustice,  with  such  notice  to  the  person  or 
such  proceeding  in  regard  to  the  property  as 
is  appropriate  to  the  nature  of  the  case,  the 
judgment  in  sudh  proceedings 'cannot  be  said 
to  deprive  the  owner  of  his  property  without 
due  process  of  law,  however  obnoxious  it 
may  oe  to  other  objections."    So  in  Eoffor 
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V.  Bedamatian  District,  111  U.  13.  701,  708 
[28 :  569,  572]  :  **  Undoubtedly',  where  life 
and  liberty  are  involved,  due  process  requires 
that,  there  be  a  regular  course  of  judicial 
proceedings,  which  imply  that  the  party  to 
be  affected  shall  have  notice  and  an  oppor- 
tunity to  be  heard ;  so,  also,  where  title  or 
possession  of  property  is  involved.  But, 
where  the  taking  of  property  is  in  the  en- 
forcement of  a  tax,  the  proceeding  is  nec- 
essarily less  formal,  and  whether  notice  to 
him  is  at  all  nceesscuy  may  depend  upon  the 
character  of  the  tax  and  the  manner  in  which 
its  amount  is  determinable.  ...  As 
stated  by  Mr,  Justice  Bradley  in  his  con- 
curring opinion  in  Davidson  v.  yeto  Orleans, 
'in  judging  what  is  due  process  of  law,  re- 
spect must  be  had  to  the  cause  and  object  of 
the  taking,  whether  the  taxing  power,  the 
power  of  eminent  domain,  or  the  power  of 
assessment  for  local  improvements,  or  some 
of  these ;  and,  if  found  to  be  suitable  or  ad- 
missible in  the  special  case,  it  will  be  ad- 
judged to  be  due  process  of  law ;  but  if  found 
to  be  arbitrary,  oppressive  and  unjust,  it  may 
be  declared  to  be  not  due  process  of  law. '" 
Of  the  different  kinds  of  taxes  which  a  State 
may  impose,  and  of  which  from  their  nature 
no  notice  can  be  given,  the  court,  in  that  case, 
enumerates  poll  taxes,  licenses  (not  dependent 
upon  the  extent  of  business)  and  specific  taxes 
onthings,  persons  or  occupations,  p.  709  [572].     [SMI 

These  principles  were  reaffirmed  in  Ken- 
tucky Railroad  Tax  Cases,  115  U.  S.  821,  381 
[29:  414,  416],  and  in  Spencer  v.  Merchant, 
125  U.  S.  845,  855  [81 :  768.  767],  in  the  lat. 
ter  of  which  cases  it  was  said  that  "•  the  Leg- 
islature, in  the  exercise  of  its  power  of  tax- 
ation, has  the  right  to  direct  the  whole  or 
part  of  the  expense  of  a  public  improvement, 
such  as  the  laying,  rroding  or  repairing 
[and,  equally,  the  widening]  of  a  street,  to 
be  assessed  upon  the  owners  of  lands  bene- 
fited thereby ;"  and  that  "  the  determination 
of  the  territorial  district  which  should  be 
taxed  for  a  local  improvement  is  within  the 
province  of  legislative  discretion ;"  ^Iso, 
that,  "*  if  the  Legislature  provides  for  notice 
to  and  hearing  of  each  proprietor,  at  some 
stage  of  the  proceedings,  upon  the  question 
what  proportion  of  the  tax  shall  be  assessed 
upon  his  land,  there  is  no  taking  of  his  prop- 
erty without  due  process  of  law. " 

Tested  by  these  principles,  the  Statute  pro^ 
viding  for  the  widening  of  Dupqnt  Stree^ 
cannot  be  held  to  be  repugnant  to  the  consti- 
tutional reouirement  of  due  process  of  law. 
The  notice  oy  publication  to  all  who  owned 
property  liable  to  be  assessed  for  the  cost  of 
that  improvement  was  appropriate  to  the  nat- 
ure of  the  case,  and  was  reasonable  in  respect 
to  the  length  of  time  prescribed  for  the  pub- 
lication. And  ample  opportunity  was  given 
to  all  persons  interestea  to  test  in  a  court  of 
competent  jurisdiction  the  fairness  and  legal- 
ity of  any  assessment  proposed  to  be  made 
upon  their  property  for  the  purposes  indicated 
by  the  Statute.  That  court  bad  power  to  re- 
quire such  alterations  or  modifications  of  the 
report  of  the  board  of  commissioners  as  jus- 
tice demanded.  It  was  not  bound  to  approve 
any  report  that  did. not  conform  to  its  judg- 
ment at  to  what  was'  right ;  aM  without  such 
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confirmation  tbe  board  could  not  proceed  In 
the  execution  of  tbe  work  contemplated  by 
the  Legislature. 

If  we  had  any  doubt  of  the  correctness  of 
these  views*  we  should  accept  the  interpre- 
tation which  the  highest  court  of  the  State 
places  upon  the  Statute.  When  the  inquiry 
IS  whether  a  state  enactment  under  which 
property  is  proposed  to  be  taken  for  a  public 

(29]  purpose  accords  full  opportunity  to  the  own- 
er, at  some  stage  of  the  proceedings  inyolving 
his  property,  to  be  heard  as  to  their  regular- 
ity or  yalidity,  we  must  assume  that  the  in- 
ferior courts  and  tribunals  of  the  State  will 
give  effect  to  such  enactment  as  interpreted 
by  the  highest  court  of  that  State.  The  Su- 
preme Court  of  California,  speaking  by  Mr, 
Justice  Temple,  in  this  case  has  said :  "^  We 
are  not  considering  here  a  statute  which  is 
silent  as  to  the  hearing.  The  provisions  in 
question  were  undoubtedly  inserted  in  view 
of  the  constitutional  requirement,  and  for 
the  purpose  of  affording  that  opportunity  to 
be  heard,  without  whicn  the  law  would  be 
void.  To  give  the  Statute  the  construction 
cuDtended  fo  would  not  only  defeat  the  evi- 
dent purpose,  but  would  make  the  whole 
proceeding  farcical.  And  I  must  confess,  it 
seems  to  me,  it  requires  great  industry  in 
going  wrong,  in  view  of  all  the  circumstan- 
ces, to  conclude  that  such  can  be  the  meaning. 
Inapt  words  certainly  are  found  in  the  sec- 
tion (§  8) .  but  it  would  not  have  provided 
so  elaborately  for  a  thorough  investigation 
for  grievances  if  it  were  not  intended  that 
redress  should  be  awarded.  The  Statute  has 
apparently  been  patched  and  tinkered  after 
it  was  first  drawn,  and  incongruous  matter 
injected  into  the  body  of  it.  But  it  still 
provides  for  a  full  hearing,  and  that  the  court 
may  alter  and  modify.  And  it  seems  that 
such  action  is  to  be  based  upon  the  hearing 
provided  for.  The  word  'discretion'  is  used 
in  various  meanings,  but  here,  evidently,  it 
was  intended  to  submit  the  whole  matter  to 
the  sound  judgment  of  the  court  to  be  exer- 
cised according  to  the  rules  of  law.  ^  72  Cal. 
404,  421. 

It  is  said  that  the  county  court  was  without 
power  to  adiudge  the  Statute  to  be  unconsti- 
tutional, and  had  no  discretion,  except  to  con- 
firm the  report,  or  to  require  it  to  be  altered 
or  modified.  We  do  not  perceive  that  this 
is  a  material  inquiry,  so  long  as  the  Statute 
is  not  repugnant  to  the  Constitution.  But 
we  do  not  admit  that  the  county  court  was 
without  power  to  hold  it  to  be  unconstitu- 
tional and  void — if  such  was  its  view — and 
to  decline,  upon  that  ground  alone,  to  con- 
firm any  report  that  the  board  of  commis- 

3Q1  sioners  mi^ht  have  filed.  The  judge  or 
judges  of  tnat  court  were  obliged,  by  their 
oath  of  office,  and  in  fidelity  to  the  supreme 
law  of  the  land,  to  refuse  to  give  effect  to 
any  statute  that  was  repugnant  to  that  law, 
anything  in  the  Statute  or  the  Constitution 
of  the  State  to  the  contrary  notwithstanding. 
Upon  this  subject,  as  well  as  in  respect  to 
the  power  of  the  county  court  to  consiaer  ob- 
jections of  every  nature  that  might  be  made 
to  the  confirmation  of  any  report  from  the 
board  of  county  conunissioners,  the  Supreme 
Court  of  the  State  said :    ''The  Statute  does 
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not  expressly  autiioriie  the  court  to  pMiapoi 
the  validity  of  the  Act,  or  whether  the  bond 
of  supervisors  had  paned  the  neceaiij  n». 
lution,  or  the  notices  had  been  jdven.  Sot 
the  power  to  do  this  is  neeeMsnly  iivolTri 
in  the  power  of  the  court  to  act  at  alL  b 
may  be  that  the  court  could  not  pea  dmi 
these  questions  upon*  which  its  JuritdickMS 
depended,  so  as  to' conclude  all  inqniiy  eia 
on  a  collateral  attack.  It  was  a  constitutioBil 
court,  invested  with  Jurisdiction  by  the  Cos- 
stitution  of  special  cases.  The  psitiei  Ittd 
full  notice  of  the  proceeding,  and  of  tbdi 
right  to  be  heard."  Again:  ''The  Stitnti 
places  no  limit  upon  the  oblectioos  whidi 
might  be  made  by  those  deeming  themRlm 
aggrieved  by  the  action  or  detenninitioD  o( 
the  board  as  shown  in  the  report  As  ill 
their  determinations  which  could  sflect  vkj 
person  were  required  to  appear  in  the  reporti 
this  would  seem  to  include  all  po«ib1e  ob- 
jections. The  determination,  for  imtssee, 
might  liave  been  objected  to,  because,  the  Atf 
being  invalid  or  the  notices  not  having  bees 
given,  the  board  had  no  right  to  nroraed  tt 
act  at  all .  If  this  contention  were  smtsiied, 
the  result  would  have  been  that  the  eont 
would  not  have  confirmed  the  report,  snd  tht 
proceedings  would  have  ended  without  fiiiig 
a  charge  upon  the  property  of  plaiitifi 
They  could  have  complained  that  a  wiosf 
basis  was  adopted  in  estimating  damsgnor 
benefits ;  that  the  estimated  cost  wis  toe 
much,  or  for  any  misconduct  of  the  oonmii- 
sioners  which  could  affect  them,  or  thit  tbi 
cost  exceeded  the  estimated  benefltSi  ad  It 
does  not  seem  to  me  that  the  conit  wosU 
have  found  any  difficulty  la  anntiiiff  nlifll' 
72  Cal.  404,  422. 

It  is  contended,  however*  that  the  Act  w 
so  adimniitertd  as  to  result  in  depflflsg  tti 
plaintiffs  of  their  proper^  withoal  dm  pn^ 
ess  of  law.  This  contentim  is  material  osly 
so  far  as  it  involves  the  inqui^  as  ttf'whettar 
the  tribunals  charged  by  ttiefittatote  with  tki 
execution  of  its  provisions  acquired  Jariidi^ 
tion  to  proceed  in  respect  to  the  lots  or  Isdh 
in  <^uestion  and  the  owners  thereof.  Jo^ 
diction  was,  of  course,  essential  before  te 
plaintiffs*  property  could  have  been  honk«d 
with  this  assessment.  But  errors  in  the  mm 
administration  of  the  Statute,  not  iatolviif 
jurisdiction  of  the  subject  and  of  the  psiti« 
could  not  justify  this  court,  in  its  rs-en» 
ination  of  the  judgment  of  the  state  oodil 
upon  writ  of  error,  to  hold  that  the  State  bsl 
deprived,  or  was  about  to  deprive,  the  pUs* 
tiffs  of  their  property  without  doe  | 
of  law.  Whetner  it  was  expedient  lo 
Dupont  Street,  or  whether  the  board  of 
visors  should  have  so  dedarad,  ori 
the  board  of  commissioDen  properiy 
tioned  the  costs  of  the  w«rk  or  oonsod: 
mated  the  benefits  accralnff  to  the  d 
owners  of  property  affectea  t^  the 
of  the  street,  or  whether  the  bond's 
dental  expenses  in  executing  the  StatolB 
too  great,  or  whether  a  larcer  amomit  of  I 
were  issued  than  should  have  hen,  thii 
cess,  if  any,  not  being  so  great  as  to  indki 
upon  the  face  of  the  trsnsactloii  a  palpi& 
and  gross  departure  fhxn  tiw  requuraMi 
of  the  Statute,  or  whether  upon  the  fsctai 
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closed  the  report  of  the  oommissionera  should 
hftTe  been  confirmed,  are,  none  of  them,  is- 
sues presenting  federal  questions,  and  the 
Judgment  of  the  state  court,  upon  them,  can- 
not he  reviewed  here. 

Upon  the  issue  as  to  whether  the  board  of 
commissioners  and  the  county  cotkrt  acquired 
jurisdiction  to  proceed  in  the  execution  of 
the  Statute,  the  evidence  is  full  and  satisfac- 
tory. The  board  of  supervisors  of  the  City 
and  Countj,  bj  resolution  within  sixty  days 
after  the  passage  of  the  Act,  declarea  it  to 
be  expedient  and  necessary  that  Dupont 
Street  should  be  widened  in  accordance  with 
the  Statute.  §  2.  In  conformity  with  this 
declaration  l^e  mayor,  auditor  and  county 
surveyor  of  the  City  organized  as  a  board  of 
[US]  Dupont  Street  commissioners,  and  by  notice, 
published  for  not  less  than  ten  days  in  two 
daily  papers  printed  ih  San  Francisco,  in- 
formed yrofieTty  owners  along  the  1  ine  of  that 
street  of  such  organization,  and  invited  all 
persons  interested  in  property  sought  to  be 
taken,  or  which  would  be  injured  by  the 
wideninfi[  of  Dupont  Street,  to  present  to  it 
maps  ana  plans  of  their  respective  lots,  and 
a  written  statement  of  the  nature  of  their 
claim  or  interest  in  such  lots.  §6.  The  board 
of  commissioners  caused  to  be  prepared  and 
adopted  maps,  plans  and  diagrams,  and  made 
the  written  report  required  oy  section  7  of 
the  Act ;  and  such  report  was  left  at  the  office 
daily,  during  ordinary  business  hours,  for 
Uiirty  days,  for  l^e  free  inspection  of  all 
interested,  notice  that  such  report  was  so  open 
for  inspection  for  such  time  and  at  such  place 
being  published  by  the  board  daily,  as  re- 
quired by  that  section,  in  two  daily  newspapers 
printed  and  published  in  the  City  and  County 
of  San  Francisco.  Various  parties  who  were 
interested  in  and  affected  by  the  widening  of 
the  street  brought  before  the  County  Court 
of  the  City  and  County,  by  petition  filed  in 
due  time,  the  written  report  of  the  commis- 
sioners and  all  documents  in  their  possession. 
The  hearing  of  these  petitions  resulted  in 
certain  alterations  and  modifications  of  the 
report,  and  on  the  20th  of  December,  1876, 
the  county  court  made  its  final  order  of  con- 
firmation. That  order,  i^fter  reciting  in  de- 
tail the  performance  of  all  the  acts  required 
by  the  Statute  in  execution  of  its  provisions, 
proceeded :  "  And  it  further  appearing  to  the 
court  that  all  the  proceedings  taken  by  said 
board  have  been  duly  and  legally  taken,  and 
that  each  and  all  of  the  acts,  matters  and 
things  provided  by  said  Act  to  be  done  and 
performed  by  said  board  in  the  premises  have, 
on  the  part  of  said  board,  been  duly  and 
regularly  done  and  performed  in  the  form,  at 
the  times  and  in  the  manner  prescribed  by  said 
Act.  and  said  board  having  this  day  brought 
the  said  report,  as  so  modified,  into  wis 
court,  and  duly  filed  a  petition  in  this  court 
praying  that  said  report^  as  so  modified  by 
this  court,  be  confirmed  and  approved :  Now, 
therefore,  after  hearing  all  theproofs  in  the 
said  matter,  and  on  motion  of  Vfm,  Pierson, 
P33  J  Esq^  attorney  for  said  board  of  Dupont  Street 
commissioners,  and  no  one  objecting  thereto, 
and  after  full  consideration  thereof,  it  is 
cvrdered,  adjudged  and  decreed  that  the 
sftid  report  of   the  said  board  of  Dupont 
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Street  commissioners,  in  the  matter  of 
the  widening  of  Dupont  Street,  filed  in 
this  court  on  the  27th  day  of  October,  A. 
D.  1876,  as  modified  by  said  board  under  the 
orders  of  this  court  heretofore  made  herein, 
and  as  the  same  now  exists  on  file  herein,  be . 
and  the  same  is  hereby  fully  and  in  all  re- 
spects approved  and  confirmed.  And  it  is 
further  ordered,  adjudged  and  decreed  that 
the  lands  described  in  the  volume  of  said  re« 
port,  entitled  'Report  Damages  Widening 
Dupont  Street, '  be,  and  the  same  are  hereby, 
taken  and  dedicated  for  an  open  and  public 
street,  and  for  the  widening  of  said  Dupont 
Street,  between  Bush  and  Market  Streets,  and 
that  the  title  thereto,  and  every  part  thereof, 
as  particularly  described  in  said  volume  of 
saia  report,  is  vested  in  the  City  and  County 
of  San  Francisco  for  the  purpcMse  of  said  street 
forever,  upon  the  payment  in  the  manner 
prescribed  by  said  Act,  to  the  owners  of  each 
piece  or  parcel  of  such  land,  and  to  the 
owners  of  the  improvements  thereon,  or  upon 
the  deposit  or  tender  as  prescribed  by  siaid 
Act,  of  the  amounts  fixed  and  determined  in 
and  by  said  volume  of  said  report."  Subse- 
quently to  this  order,  the  street  was  widened 
in  accordance  with  the  report,  and,  as  wid- 
ened, is  in  public  use,  the  special  benefits 
of  the  improvement,  whether  more  or  less, 
beine  enjoyed  by  the  plaintiffs,  and  by  others 
in  lise  situation. 

It  is  contended  that  the  notices  required 
by  the  different  sections  of  the  Act  to  be  pub- 
lished for  a  designated  number  of  days  were 
not  so  published.  This  contention  rests, 
principally,  upon  the  ground  that  the  notices, 
on  some  of  the  days,  appeared  in  a  **  sup- 
plement" of  some  of  the  newspapers,  and  not 
in  the  body  of  the  paper  where  reading  mat- 
ter was  usually  found.  Ther^  is  nu  force  in 
this  objection,  and  it  does  nov  deserve  serious 
consideration. 

Other  objections  have  been  urged  by  the 
plaintiffs  which  we  do  not  deem  it  necessary 
to  consider.  For  instance,  it  is  said  that  the 
mayor  of  the  City  of  San  Francisco,  one  of 
the  board  of  commissioners,  was  himself  the 
owner  of  a  lot  on  Dupont  Street,  and,  for 
l^at  reason,  was  incompetent  to  act  as  one  of 
the  board  of  street  commissioners ;  that  some 
of  the  alterations  and  modifications  of  the 
report  of  the  commissioners  made  upon  the 
hearing  in  the  count>r  court  of  the  petitions  [884] 
filed  by  different  parties  were  so  made  under 
private  arrangements  between  the  commis- 
sioners and  tnose  parties,  of  which  other 
property  owners  along  Dupont  Street  had  no 
notice,  and  by  which  such  owners  were  in- 
juriously affected ;  that  the  board  of  commis- 
sioners selected  experts  to  ''assist"  it  in  es- 
timating the  damages  for  property  taken  and 
injured  by  the  proposed  improvement  and 
the  benefits  accruing  therefrom,  and  that  the 
reports  of  those  experts  were  accepted  by  the 
commissioners,  without  themselves  making 
or  attempting  to  make  an  appraisement  <» 
damages  or  an  assessment  of  benefits  under 
the  Statute ;  and  that  such  appraisement  and 
assessment  were  not  in  fact  correct,  fair  or 
just,  but  were  fraudulent.  In  respect  to  all 
these  and  like  objections,  it  is  sufficient  to 
say  that  they  do  not  necessarily  involve  any 
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auestlon  of  a  federml  natare,  and,  so  far  as 
lis  court  ia  concerned,  are  concluded  hj  the 
decision  of  the  Sapreme  Coort  of  California. 
We  are  of  opinion,  upon  the  whole  case, 
that  the  Sapreme  Coort  d  California  cor- 
rectlj  held  that  the  plaintiffs  had  not  heen, 
or  were  not  abont  to  be,  deprired  of  their 
property,  in  riolation  of  the  Constitution  of 
the  United  Statea. 
JMcFM  <nyirjwSB>, 

Mr,  Jiutiet  Held:    I  dissent 


GERTRUDB  H.  HARDIN,    Plff.  in  Brr., 

CONRAD  N.  JORDAN. 

(See  &  G  Beporter*s  ed.  871-408.) 

Meander  line»,  effect  af—granU  cf  land  border 
ing  on  Ude-xcoter^grantB  of  piibUe  lande 
bounded  on  sireame — common  law  in  lUinoie 
^re$/i'Waier  lakee  and  ponde  belong  to  ad- 
iacent  owners— Land  Department  eannoi  M 
land$  pi  eviouily  diepoeed  qf, 

L  Meander  lines  alonff  or  near  the  margin  of  a 
■tream  or  other  bodj  of  water  are  mn  to  asoer- 
tain  tbe  quantity  of  publlo  Umd  sold  and  are  not 
boundary  lines;  tbe  waters  themselves  constitute 
tbe  real  boundaiy. 

S.  Grants  of  the  icovemment  for  lands  borderlnsr 
on  tide- water  extend  only  to  high-water  mark;  the 
title  to  the  shore  and  lands  under  water  in  front 
of  lands  so  granted  inures  to  the  State  within 
which  tbey  are  situated. 

8.  Grants  of  tbe  government  for  lands  bounded  on 
streams  and  other  waters,  without  any  reserva- 
tion or  restriction  of  terms,  are  ro  be  construed 
as  to  their  effect  according  to  the  law  of  tbe  State 
in  which  the  lands  lie. 

i.  Tbe  common  law  Is  the  law  of  Illinois  as  to  the 
rights  of  riparian  ownen. 

ft.  By  the  conunon  law,  fresh-water  lakes  and 
ponds,  except  the  great  naviirable  lakes,  belong 
to  the  ownen  of  the  soil  adjacent,  who  own  the 
soil  utQusad^tini  cMTiics. 

%,  The  Land  Department  has  no  Jurisdiction  to 
transfer  lands  which  are  not  at  the  time  public 
property,  having  been  previously  disposed  of;  the 
question  whether  they  have,  or  have  not,  been 
previuuslr  disposed  of  Is  a  judicial  question  and 
not  determinable  by  the  executive  departmeoU 

[No.  161.1 

Argued  Jan.  2S.  $6,  27,  189L    Decided  May 

11, 1891. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed SUtes  for  the  Northern  District  of  Dli- 

noii  to  reriew  a  Judgment  in  an  action  of  eject- 
Nora^— uis  to  oOuefon  or  aeertiion  amd  rtMetkm; 

rloliC  to,  ofid  owfMfthlp  of;  hu  u>hai  law  tWe  to  i$ 

ditsmrffMd;  ruts  cfdMeUm  among  riparian  OMmart, 

-«ee  fiotcs  to  Keonedy  v.  Hunt,  1ft  OR;  St.  Clair 

Oonnty  v.  Lovingston,  tt:  89. 
AMtiOrU^  Of  the  United 8UUe9 and  theStaletto 

there  Utndi  and  aeoreUom  oooifue  pCan,  see  noU  to 

Hallettv.  Beebe,14:88. 
What  i»  eeaahore;  how  far  lande  hounded  on  «r- 

tsiid.  See  fioU  to  United  States  v.Paobeco,  17: 868. 
A»  to  Mtie  to  iMCsr  by  opproprlotton;  common4aw 

nds,*  mis  of  miMng  flCotet,— see  note  to  Atchison  v. 

Peterson,  88:  41C 
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ment  that  plaintiff's  title  only  extended  to  low- 
water  man,  and  in  favor  of  plaintiff  to  that 
extent,  and  in  favor  of  defendant  as  to  att  land 
under  water.    Beeereed.  ^ 

The  facts  are  stated  in  the  opinion,  w 
Mr.  Thoa&a  Dent*  for  plaintiff  lu  error: 
Meander  lines  are  run  in  surveying  frac- 
tional portions  of  the  public  lands  bordering 
upOD  navigable  rivers,  not  as  boundaries  of  a 
tract,  but  for  the  purpose  of  defining  the  sina- 
ositi^  of  the  banks  of  a  stream,  imd  as  the 
means  of  sscertaiDiog  the  quantity  of  the  land 
In  the  fraction  subject  to  sw. 

8t.  Paul  dt  P.  E.  Co.  V.  Sekurmeier.  74  U.  8. 
7  Wall  273  (19:  74);  Webber  v.  Pere  Marguetie 
Boom  Co.  88  Mich.  826:  Jefferie  v.  Ea^  Omaha 
Land  Co.  184  U.  8.  178  (88:  878);  Foreyth  v. 
5m/ifo,  7Bi8S.  801;  MIverY.WaUoer,  18  U.  8. 
9  Oranch.  178  (8: 694);  Drown  v.  Htiger,  68  U. 
8.  81  How.  8a5  (16: 185);  Middleton  v.  Pritel^ 
ard,  4  Dl.  610}  Fuller  v.  Dauphin,  14  West 
Rep.  861,  184  lU.  548;  ffouek  v.  Yatee,  88  DL 
179. 

The  matters  stated  in  the  special  flodings  did 
not  justify  nor  require  the  denial  of  lake  front- 
age to  the  soutbemmost  fraction. 

Lindeey  v.  Hawee,  67  U.  8.  8  Black,  664(17: 
865);  8h^feldt  v.  dpaulding,  87  Wis.  665;  Browm 
V.  OemenU,  44  U.  8.  8  How.  650  (11: 767). 

The  plaintiff  was  entitled  to  a  full  recovery 
and  should  not  have  been  limited  to  the  low 
water  line  in  respect  to  any  of  the  tracls. 

Warren  v.  Chamben,  85  Ark.  180;  Jonei  v. 
Johneton,  59  U.  a  18  How.  150  (15:  8801; /St 
Clair  Oountv  v.  Loeingeton,  90  U.  8.  88  Wall 
46  (88:  59);  Pbllard  v.  Bagan,  44  U.  8.  8  How. 
818(11:565):  Martin  r.  Wadddl.  41  U.  a  16 
Pet.  410  (10: 1018). 

8iich  proprietary  risht  was  in  tbe  plaintiff, 
as  to  a  proper  proportion  of  such  lake  bed. 

Pomerpy,  Ripanan  Rights,  46;  Elpbinstooe, 
InterpreUtion  of  Deeds,  188,  188;  Howard  v. 
IngenoU,  54  U.  8.  18  How.  881,  481  (14:  189, 
806);  Jonee  v.  8oulard,  65  U.  a  84  How.  41 
(16:  604);  Lembeck  v.  ifM,  8  L.  R.  A.  578,  47 
Ohio  St  — ;  Brietow  t.  Oeirmiean,  L.  R  8  App. 
Cas.  641;  Lincoln  v.  Davie,  58  Midi.  888;  Ofe 
V.  Datenport,  88  N.  J.  L  888;  Beekman  t. 
Ereamer,  48  UL  447. 

Where  the  plaintiff  owned  the  shore  on  both 
sides,  the  court  held  him  to  be  the  owner  of  the 
bed  of  the  stream. 

Waehington  lee  Co.  v.  ShoridU,  101  BL  46; 
Brietoly.  CarroU  Co.  95  lU.  84. 

The  same  rule  would  be  applied  to  land  sit- 
uated on  a  non-navigable  lake. 

Tru9lee$  ofSehooUy.  SehroU,  180  DL  509,  • 
West.  Rep.  741. 

In  the  application  of  common-law  rules  as  to 
riparian  rights  in  lakes  no  diMiuction  should  be 
made  in  tms  respect  between  the  non-navigable 
lakes  and  the  rivers  of  the  State. 

Tatee  v.  Milwaukee,  77  U.  8.  10  Wall.  497 
(19:  984):  Rice  v.  Euddiman,  10  Mich.  185; 
P^re  Marquette  Boom  Co.  v.  Adame,  44  Midi. 
408:  Eichardeon  v.  PrenHee,  48  Mich.  88;  Web^ 
ber  V.  Pere  Marquette  Boom  Co.  68  Mich.  686; 
8t.  Louie  V.  Muere,  118  U.  8.  566  (88: 1181); 
auUT.  Fieher, 65 Mich.  4»\Bod(feeyr.  Williame, 
95  N.  0.  881. 

What  directions  should  be  given  fordividing 
the  lake  bed,  to  secure  to  the  plaintiff  her  por- 
tion as  a  riparian  proprktorT 
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/xitoM  ▼.  Milk,  11  Fed.  Rep.  889;  WheOer 
T.  dgdMla,  54  K.  7.  884;  Watuppa  (Jo,  ▼.  FaU 
Aber.  147  Man.  648,  558;  Smitk  ▼.  Boeheiter, 
«SN.  T.  463:  Orook^  Lake  Nan,  Co.  v.  Eeuka 
Sn,  09.  (N.  T.  SuD.  Ct.)4  N.  Y.  St.  Rep.  880; 
Kikrw.6npder,lllm.ZlS. 

The  proper  rule  is  essentially  the  same  as  the 
nle  bf  which  accretions  by  alluvion  on  the 
\nk  m  a  river  or  lake  are  oivided  among  the 
npariao  proprietors. 

Deerfiad  ▼.  Arnu,  17  Pick.  41 ;  Hopkins  Aeadr 
m  r.  DiekiMon,  9  Cush.  652;  Jom$  v.  John- 
Mn,  60  U.  8.  18  How.  160  (15:  820),  66  U.  S.  1 
Bhck,  209  (17:  117);  8  Kent,  Com.  (6th  ed.) 
M;  Qark  v.  Campau,  19  Mich.  825. 

Mr,  W.  C.  Gondy*  for  defendant  in  error: 

The  govemment  is  not  estopped  or  bound  by 
Ae  Btitements^  acts  or  representations  of  its 
imtB,  where  they  are  not  in  accordance  with 
it  troth,  and  the  truth  may  always  be  shown. 

LamwuTB  Y,  Ifissen,  4  Neb.  245:  Alexander 
r.Staie,  66  Ga.  486;  People  ▼.  Brown,  67  HI. 
^  Toyfor  ▼.  8k¥fford,  4  Hawks,  182;  XJandr 
Att.  iMiuford,  4  Dev.  &  B.  L.  408;  WallaeeY. 
Muwea,  10  Ired.  L.  112;  Farisfi  y.  Coon,  40 
OU.  50;  Orans  T.  Reader.  25  Mich.  820;  United 
flhte  Y,  Indep,  180  U.  8.  266  (82:  969). 

Where  meander  lines  are  run  by  ^vernment 
■Tfeyora  suireyinff  government  land  so  as  to 
iHfe  between  such  fines  and  the  banks  or  bodies 
if  water  which  are  purported  to  be  meandered 
Msderable  bodies  of  land,  which  are  above 
fte  ordinary  stage  of  such  water,  and  covered 
•llh  ftieetatioD  or  timber,  the  patents  for  the 
■rfcved  land  are  limited  by  the  meander  line, 
lid  tbe  patentees  are  not  riparian  proprietors. 

QrangerY.  Stoart,  1  Woolw.  90:  Lfimmen  y. 
Kwii,  4  Neb.  245;  OUna  v.  Jeffrey,  75  Iowa, 
m  BimU  Y,  Fletcher,  19  Neb.  726;  BisseU  v. 
ritkker,  27  Neb.  582. 

The  official  act  of  tbe  officers  of  the  Land 
Dlepntment  will  be  presumed  to  have  been 
hnrliiDy  performed. 

Amu  if  United  States  v.  Dandridge,  25  U. 
Il  18  Wheat  70  (6:  554);  Coomhs  v.  Lane,  4 
Ohio  8t.  112;  Ward  v.  Barroim,  2  Ohio  St. 
Ml:  TeeuiMeh  Town  Site  Caae,  3  Neb.  2S4. 

The  general  priDciplcs  of  the  law  of  riparian 
^l^tt,  where  tfaey  exist,  are  not  controverted 
il  tbii  case.  The  contention  here  is  that  they 
4o  not  exist. 

t  Kent,  Com.  427;  Diedrich  v.  NorVitoestern 
K£  Cb.  42  Wis.  262;  8t.  I^iul  dbP.ILGo,  v. 
fttenwfer,  74  U.  8.  7  Wall.  272  (19:  74); 
Jbmi  V.  Breaker,  64  HI.  488. 

It  k  tbe  Uw  in  Dlinois  that  where  land  is 
along  or  upon  a  natural  non-naviguble 
'  or  pond,  Uie  conveyance  or  grant  extends 
to  the  water's  edge. 
^  ruteei  of  ^ehooli  v.  Sehroa,  9  West  Rep. 
ilLttOIIL519. 

^!nli  eourt  will  adopt  the  rule  determined  by 
Ip  fiopieme  (Jourt  of  Illinois,  in  respect  to  ri- 

umnqf  T.  Keokuk,  94  U.  8.  828  (24:  224). 

^^^M  hodifli  of  water  are  non-navigable 
h arenot  navieaUe  in  fact. 
nU,  Waten,  Si  48,  64.  72;  MeManue  v. 
M«tf,  8  Iowa,  ];  OoMester  y,  Brooke,  7 
9$tl4f»n T.  Turner,  t  Cowp.  86;  Miles 
m, 8 Trant. 706; Bex t.  Montague,  4Bam. 

I w«6;  The  Manidlo,  87  U.  8.  20  WalL  489 
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(22:894);  The  Daniel  BaU,  77  U.  &.  10  Waa 
557  (19:  999). 

To  be  navigable  the  waters  must  form, 
by  themselves  or  their  connections  witl  other 
waters,  a  continuous  highway  over  which  com- 
merce is  or  may  be  carried  on. 

Bow  V.  QraniU  Bridge  Corp.  21  Pick.  844; 
GharlestownY,  Middlesex  County  Comrs,  8  Met. 
202;  Atty-Oen,  y.  Woods,  108  Mass.  436; 
United  States  v.  New  Bedford  Bridge,  1  Woodb. 
&  M.  401;  Wethersfleld  v.  Humphrey,  20  Conn. 
218;  QroUm  v.  Hurlburt,  22  Conn.  178;  Bur- 
rows V.  OaUup,  82  Conn.  501;  OloverY.  Powell, 
10  N.  J.  Eq.  211;  Flanagan  v.  PhUaddpMa, 
42  Pa.  219;  Broion  v.  Preston,  88  Conn.  219. 

Hyde  Lake  being  non-navigable,  its  bed  did 
not  pass  to  the  State  of  Illinois. 

JBogers  v.  Jones,  1  Wend.  255;  Canal  Comrs. 
V.  PeopU,  6  Wend.  448;  Smith  v.  MiUer,  5  Ma- 
son, 191;  Coovert  v.  O^Conner,  8  Watts,  470; 
Angell.  Watercourses,  g  6;  Ledyard  v.  Ten- 
Eydc,  86  Barb.  102.  r! 

An  easement  in  non-navigable  waters  cannot 
exist,  except  by  grant  or  prescription. 

Vook  V.  Steams,  11  Mass.  588;  Stefoens  v. 
SUvevis,  11  Met  255;  (3ould,  Waters,  §  800, 
Tiote  3,  *i 

The  principle  established  by  the  Supreme 
Court  of  Illinois  in  the  case  of  Trustees  of 
Schools  T.  SehroU,  9  West  Rep.  741,  120  Dl. 
619,  that  the  owners  of  lands  bordering  on 
ponds  and  non  navigable  lakes  are  limited  to 
the  water's  edge,  is  fully  sustained  l^  the  most 
trustworthy  and  reliable  line  of  authorities. 

Wheeler  v.  Spinola,  64  N.  Y.  885;  Canal 
Comrs,  V.  Peopie^  Wend.  446;  Ghamplain  A 
St,  L,  B,  Co,  V.  Valentine,  19  Barb.  490;  King* 
man  v.  Sparrow,  12  Barb.  206;  Waterman  ▼• 
Johnson^  18  Pick.  266;  West  Boxbury  v.  Stod- 
da/rd,  7  Allen,  167;  Paine  ▼.  Woods,  108  Mass. 
170;  Hittinger  v.  Barnes,  121  Mass.  646;  Primm 
V.  Witlker,  88  Mo.  99;  Bradley  v.  Biee,  18  Me. 
201;  Nelson  v.  Butterfield,  21  Me.  229;  Wood 
V.  Kelley,  80  Me.  58;  Bobinson  ▼.  White,  42 
Me.  218;  Mansur  v.  BUike,ii2  Me.  41;  StaU  v. 
Qilmanton,  9  N.  H.  468;  Fletcher  v.  Phelps,  28 
Vt.  268;  Austin  v.  Butland  B.  Co.  45  Vt  242; 
Mariner  v.  SchulU,  18  Wis.  698;  Indiana  T. 
MiUc,  11  Fed.  Rep.  895. 

Hardin  and  De  Witt  are  estopped  b^  the  de* 
cision  of  tbe  Secretary  of  tbe  Interior  from 
again  contesting  the  question  in  tbe  courts. 

Johnson  v.  Towsley,  80  U.  8.  18  Wall.  83  (20: 
486);  Warren  v.  Van  Brunt,  86  U.  8.  19  Wall. 
658  (22:  222);  S/iepUy  v.  Cowan,  91  U.  8.  840 
(28:  427);  Mooi^e  v.  Bobbins,  96  U.  8.  580  (24; 
848);  Marques  v.  Fria>ie,  101  U.  8.  478  (25: 
800);  Vance  v.  Burbank,  Id.  519  (981);  United 
States  V.  Schurz,  102  U.  8.  401  (26:  178);  St. 
Louis  Smelt,  d  Bet,  Co.  v.  Kemp,  104  U.  8. 
646  (26:  878);  Sted  v.  St,  Louis  SmeU.  d  Befi 
Co,  106  U.  8.  447  (27:  226);  Quinby  y,  Conlan, 
104  U.  8.  421  (26:  800);  Baldwin  v.  Stark,  107 
U.  8. 465  (27:  526);  Cowell  V.  Lammers,  21  Fed 
Rep.  200;  Wight  v.  DuBois,  21  Fed.  Rep.  694; 
Aurora  Hill  Con.  Min.  Co.  ▼.  85  Min.  Co.  84 
Fed.  Rep.  515;  Cragin  y,  Powell,  128  U.  8.  698 
(82: 566);  Haydel  v.  Dvfretne,  68  U.  8. 17  How. 
25  (16: 116);  PMird  v.  DwigM,  8  U.  8.4  Cranch, 
429  (2:  668);  West  v.  Coehran^  68  U.  8.  17 
How.  408  (15:  110);  Stanford  y.  Taylor,  69  U. 
8. 18  How.  409  (15:  468);  Qomam  t.  PhUlipe, 
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61  U.  8.  20  How.  872  (16:  968);  United  States 
▼.  San  Jacinto  Tin  Co.  125  U.  8.  278  (81:  747); 
Fraeh^  ▼.  (/Oonnar,  115  U.  8.  112  (29:  814). 

Had  plaintiff  been  entitled  to  claim  riparian 
rights — as  she  was  not — the  Judgment  of  the 
court  giving  her  to  low- water  ma^c  on  the 
southeast  of  19,  87, 15,  would  have  been  the 
correct  rule. 

WeetBoxlmryy,  Stoddard,  7  Allen,  158, 167; 
Painei,  Woods,  108 Mass.  170;  Woody,  KeUey, 
80  Me.  47;  Fletcher  v.  Phelpe,  28  Vt  257; 
Jaekeway  v.  Barrett,  88  Vt  816;  Mariner  y. 
SchulU,  18  Wis.  692. 

The  fourth  and  fifth  assignments  are  with- 
out merit. 

Oranger  ▼.  Swart,  1  Woolw.  90. 

Mr.  Jvetice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  ejectment  brought  by 
Gertrude  H.  Hardin,  the  plaintiff  in  error,  to 
recover  possession  of  certain  fractional  sections 
of  land  lying  on  the  west  and  south  sides  of  a 
small  lake  in  Cook  Coun^,  Illinois,  situate 
about  a  dozen  miles  south  of  Chicago,  and  two 
or  three  miles  from  Lake  Michigan;  and  also 
to  recover  the  land  under  water  in  front  of  s^id 
fractional  sections  and  land  from  which  the 
water  retires  at  low  water.  The  lake  is  two  or 
three  miles  in  extent,  and  the  main  question  in 
the  cause  is,  whether  the  title  of  the  riparian 
owner  on  such  a  lake  extends  to  the  center  of 
the  lake,  or  stops  at  the  water's  edf^.  The 
court  below  decided  that  the  plaintiff's  title 
only  extended  to  low- water  mark,  and  to  that 
extent  gave  judgment  for  the  plaintiff,  but,  as 
to  all  the  laud  under  permanent  water,  gave 
Judgment  for  the  defendant  The  question  is 
of  much  importance,  and  deserves  a  careful 
ooniideration.  Some  question  was  made  in  the 
argument  wheUier  thepleadings  presented  the 
p<nnts  at  issue  with  sufficient  distinctness.  We 
think  they  do,  and  shall  not  waste  any  time  on 
that  point 

The  annexed  diagram  shows  the  situation  of 
the  property,  as  delineated  on  the  plat  of  the 
government  survey,    made  in  1884-85.    The 

Slaintiff  claimed  under  a  patent  from  the  United 
tates,  granted  to  her  ancestor,  John  Holbrook, 
in  1841,  for  the  following  fractional  quarter- 
sections,  to  wit:  8.  E.  fractional  quarter  of 
section  19,  N.  E.  fractional  quarter  of  section 
80,  and  east  part  of  B.  E.  fractional  quarter  of 
section  80,  designated  by  the  letters  A,  B  and 
C  on  the  plat  The  defendant  disclaimed  any 
interest  in  the  fractional  quarter-sections  them- 
selves, but  dahned  aU  the  land  in  front  of 
them,  whether  covered  with  water  or  not,  by 
virtue  of  various  patents  granted  in  1881. 
The  cause  was  twice  tned  before  the  court 
[373]  without  a  Jury;  first,  before  Judge  Blodgett  in 
1888;  and,  aeoondlv,  before  Judge  Qresbam  in 
1885,  a  second  trial  in  action  of  ejectment  be- 
ing allowed  as  of  course  under  an  Illinois  Stat- 
Qte.  Hurd's  Bav.  8tat  BL  599;  Bl.  Bev.  Stat 
1845,  p.  208  Tk.a  same  result  was  arrived  at 
CD  each  trial.  Judge  Blodgett  delivered  an 
opinion  which  is  reported  in  16  Fed.  Bep.  828. 
/udoe  Oresham  did  not  deliver  an  opinion .  He 
made  a  special  finding  of  facts,  on  which  judg- 
ment was  rendered,  and  a  bill  of  exceptions 
presents  the  evidence  offered  by  the  defendant 
in  opposition  to  the  plaintiff's  claim.    This  evi- 
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dence  tended  to  prove  that  there  was.  In  fact» 
within  the  meander  lines  of  the  public  nirvey 
of  the  lake,  a  streak  or  tonffue  of  upland  not 
covered  by  water  at  its  oroUnarv  height;  and 
showed  the  action  of  the  Land  Department  in 
ordering  a  survey  of  the  bed  of  the  lake,  and  a 
grant  of  the  same  to  different  parties— which 
evidence  was  objected  to  by  the  plaintiff,  and 
an  exception  taken*  The  result  of  this  evi- 
dence is  expressed  in  the  special  finding  of  the 
court. 
The  special  finding  of  facts  was  as  follows: 
Outline  of  Official  Plat  of  the  Fractional 
Township  87  North,  Bange  16  East,  as  per 
Qovemment  Survey  of  1884-85. 


[874] 


Holbrook's  patent,   under  which  plaintiff 
claims,  was  for  8.  E.  fractional  i  Sec.- 19;  N 
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S.  fraotloiua  i  See.  80;  Beet  frection  S.  B.  i 
Bee.  80,  dedgoeted  bjr  the  letten  A,  B,  0. 

*'(L)  That  plaintiff  k  eeised  in  fee  of  the  ftouth- 
eaal  fractional  i  of  eection  nineteen  (10),  the 
Dortbeait  fractional  i  and  the  east  fraction  of 
the  iootbeast  fmotional  i  of  eection  thirty  ( 80 ), 
all  in  township  thiitrseTen  (87)  north,  of  range 
fifteen  (15)  east,  in  Cook  Couniv,  State  of  iJli- 
noia,  as  per  patent  from  the  United  States  of 
America  to  John  Holhrook,  plaiDtUTs  ancestor, 
dated  Maj  90. 1841,  in  which  patent  the  grant 
of  sdd  lands  is  redted  to  he  'according  to  the 
dBcial  plat  of  the  warmj  of  the  said  lands  re- 
turned to  the  Ckneral  Land  Office  bj  the  sor- 
Tejor  general;*  that  said  patent  was  based  upon 
an  eat^bj  said  John  Holbrook,  made  in  the 
jear  18B8,  at  the  United  States  land  office  in 
Obicaffo^^IllinolSL 

'*(8.)  The  goremment  surrey  of  lands  in 
fractional  township  thirtj-aeyen  (87)  aforesaid 
was  made  in  the  jean  1^  and  188S,  and  the 
fldd-notes  thereof  as  to  the  lands  in  qoestion 
wen  as  follows,  to  wit:"  (The  field-notes  are 
then  given  in  exUnao,  expressly  describing  the 
BManaer  line  of  the  fractional  sections  as  being 
"along  the  margin  pfths  lake"  from  the  inter- 
aection  of  the  south  margin  thereof  with  the 
(97ft;  Indiana  state  line,  and  thence  going  west- 
wardly,  northwardly  and  eastwaroly,  aroond 
the  cntira  contour  of  that  portion  of  the  lake 
which  IS  situated  in  the  Sute  of  Illinois.  The 
finding  of  the  court  then  introduces  the  plat 
made  from  said  surrey  and  field-notes  for 
the  local  land  office,  the  sunreyor-gencral's 
offloe  and  the  Qeneral  Land  CJffice,  which 
shows  the  said  fractional  sections  bounded  on 
said  toke,  and  the  words  "Navigable  Lake" 
written  on  the  lx)dyof  the  portion  representing 
the  lake,  as  in  the  annexed  oiagram.  The  find- 
ing then  proceeds  ss  follows:] 

^^(4.)  llie  body  of  water  shown  «:poo  'he 
plat  referred  to  as  a  nsTigable  lake  was  in  f-ct 
meandered  by  the  surrey  or.  the  meander  Une 
beinr  run  substantially  upon  the  margiv^  of 
naidlake,  as  shown  by  said  plat,  save  at  fol- 
lows. tIx.:  That  the  said  line  was  carried  across 
a  certain  ridge  oi  land  extending  from  the 
centre  oi  fractional  sec.  20,  in  said  township, 
In  a  sootheriy  direction  towards  the  point  of 
land  shown  in  said  plat  as  comprising  the  east 
fraction  of  thesoutbeast  quarter  of  sec.  80  and 
fractional  sec.  88,  in  said  township,  said  ridce 
or  strip  of  land  thus  projecting  into  said  body 
of  water  souther^r  alKmt  880  rods,  being  of 
▼arying  width  ana  eleration  and  coTcred  with 
timber— oak,  hickory,  elm,  ash,  poplar,  linden 
and  hackberrr—three  feet  in  dhimeter  and  un- 
der, tlie  width  of  said  ridge,  llmlUng  it  to  dry 
land  at  ordinary  stage  of  wster,  being  oyer  ^ 
rods  at  the  north  and  of  Tarying  width,  beini; 
ia  some  places  slightly  wider  and  at  some  nar- 
rower, extending  to  a  depression  about  140  rods 
south,  and  thence  south  of  a  general  character 
boi  slightly  narrower  and  lower  a  distsoce  of 
about  80  rods,  at  the  last-named  point  said 
fidge  disappearing,  and  from  there  to  a  point 
aootb  ahootSOorOOrodsthe  bed  and  srowth 
are  of  the  same  general  character  as  the  bed 
and  growth  along  the  margin  of  the  lake,  and 
on  dtber  side  of  the  ridge  reeds  and  coarse 
grass  growing  in  the  water  and  there  being 
nothing  hot  soch  growth  to  obstruct  the  flow 


of  water  from  one  side  to  the  other,  the  depth 
at  this  point  being  sufficient  at  iiigfa  water  to 
enable  skiffs  and  small  boats  to  he  rowed 
through  from  one  side  to  the  other,  the  water  IS701 
west  haring  for  many  yean  been  known  as 
Hyde  Lake,  in  ordinary  speech,  while  thst  to  the 
east  has  been  currently  known  ss  Wolf  Lake, 
said  space  or  distance  Ust  described  being 
marsh  land  at  low  water;  that  at  the  south 
limit  of  the  tract  last  described  Is  a  small  bodr 
of  land  known  as  Elm  Island  or  Fogli's  Place, 
of  the  extent  of  1^  or  8  acrea,  upon  which  tim- 
ber grows  of  the  same  character  as  that  on  said 
ridge,  to  the  south  of  which  for  about  50  rods 
there  is  water  at  high  stages  and  manh  at  me- 
dium stages,  at  woicb  point  or  distance  the 
ridge  appeara  agoin  as  dry  Und  about  80  rods 
to  a  little  east  or  north  from  the  north  point  of 
the  meander  line  of  the  point  of  liind  compris* 
ing  fractional  section  29,  etc,  before  referred 
to,  there  being  also  s  small  knoll  bearing  a 
number  of  small  trees  or  t>u8bes  about  20  rods 
northwest  from  the  northerly  ptint  of  the  ridge 
last  mentioned. 

"Upon  the  entire  western  margin  of  the 
water  shown  on  the  plat  and  extending  soi^c 
80  or  85  rods  east  from  the  meander  line,  and 
also  on  the  east  snd  west  margin  of  the  dry 
land  of  said  ridge  to  the  north,  as  well  ns  in 
the  space  between  said  rid^re  and  Elm  Islan«) 
and  in  the  space  above  described  south  of  h.i1iJ 
Elm  Island,  the  vegetation  is  solely  a  manb 
growth  of  reeds  and  coarse  or  swnmp  ^r:iM 
growing  in  the  water  nnd  of  a  uniform  vUm- 
acter,  and  the  same  ii^  true  as  to  the  souib<Tly 
portion  of  the  lake  west  of  plalnti(r«<  land  in 
the  east  fraction  of  the  southeast  fractional  i  nf 
said  section  8f).  The  physical  condition  went 
nf  the  meander  of  said  east  fraction,  etc.,  U  the 
same  for  a  distance  of  81  or  more  rods  \«eKtrriy 
as  it  is  generally  stand  along  said  meandtff  line, 
'be  same  character  of  ip^wtb  as  aforesaid  ap> 
peering  in  the  water  at  ordinary  and  bl)!b  si  uses 
for  said  distance  west  of  said  line,  the  great  cr 
part  of  plaintiff's  said  land  in  said  east  f motion 
of  the  southeast  fractional  quarter  of  snid  sec- 
tion 80  t)eing  wet  snd  unfit  for  cultivation  and 
only  slightly  higher  than  that  to  the  west,  there 
bdng  2jin  acres  in  said  east  f ractlon.treating  the 
meander  line  as  a  boundary,  in  the  form  of  a 
right-angle  triangle,  with  its  base  resting  on  the 
south  section  line  with  the  meander  line  a«  a 
western  boundary  thereof.  The  point  at  which 
to  the  south  the  open  water  at  stud  lake  cca^e^  |w7Tj 
and  marsh  grass  begins  is  several  rods  north 
of  tlie  south  line  of  said  section  80.  The  ph>  s- 
ical  conditions  of  the  land  and  water  are  siiU 
stantially  what  they  were  at  the  time  of  the  oHg 
inal  survey:  that  ssid  lake  or  lakes  are  not 
navigaUe  waters. 

"(5.)  At  the  time  of  said  government  survev 
there  was  a  natural  outlet  for  said  lake  towards 
the  northeast  hito  Lake  Midiigan  tbroiii;li 
Wolf  River,  saki  river  befaig  about  H  miles 
long  and  from  6  to  14  feet  in  depth;  hot  sucn 
outlet  was  and  has  continued  to  be  suhject  to 
interruption  by  the  formation  of  a  sand  bar 
across  the  mouth  thereof  upon  the  shore  of 
Lake  Michigan.  There  was  also  an  outlet  from 
the  westerly  pmlion  of  said  lake  bito  the  Cahi- 
met  Biver.  shown  on  saki  plat  as  Little  Kala- 
mick,  saki  outlet  into  the  OtlimMl  River  ron> 
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Ding  in  a  westerly  direction  throagh  the 
fractional  north  i  of  said  section  80  to.  its  con- 
nection  with  said  Calumet  Kiver. 

"(6.)  The  level  of  water  in  said  lal^e  or  lakes 
is  subject  to  fluctuations  alike  from  the  opera- 
tion of  the  change  of  the  level  of  Lake  Michi- 
gan from  storms,  winds,  etc.,  and  also  from 
the  operation  of  raiDs,  thaws,  evaporations, 
etc. ;  but  said  'lake'  or  lakes  is  or  are  occupied 
by  permanent  water,  and  substantially  the  en- 
tire bottom  thereof  is  below  the  mean  level  of 
Lake  Michigan,  and  the  greater  portion  of  it 
is  below  extreme  low  water  in  said  Lnke 
Michigan,  so  that  said  *lake'  or  lakes  never 
become  entirely  dry,  nor  has  any  considerable 
portion  thereof' within  its  margin,  as  shown  by 
the  said  government  plat,  ever  been  fit  for 
cultivation  except  as  to  said  Elm  Island  and 
said  ridge  hereiuabove  described. 

"(7.)  That  at  times  of  high  water,  however 
produced,  the  water  in  said  lake  or  lakes  ex- 
tends to  and  beyond  the  limits  that  it  occupied 
at  the  time  of  said  government  survey. 

*'That  a  level  of  Lake  Michigan  has  been 
adopted  in  all  surveys  in  Cook  County  called 
datum;  that  the  extreme  rise  and  fall  of  Lake 
Michigan  is  from  5  feet  above  datum  to  one 
foot  below  datum;  that  the  average  level  of 
water  in  Lake  Michigan  is  about  1.8  feet  above 
datum. 

"That  the  level  of  water  in  said  lake  or  lakes 
when  the  same  reaches  the  level  ezistine  at  the 
time  of  the  government  survey  of  1^  and 
1886  is  2.2  feet  above  datum  and  .4  (^)  foot 
above  the  average  level  of  Lake  Michigan. 

"  (8.)  That  defendant  and  those  under  whom 
defendant  claimed,  constituting  the  defendants 
in  said  original  causes  which  were  consolidated 
into  the  present  case,  entered  into  and  took  pos- 
session of  the  lands  described  in  the  plaintiff's 
declaration,  except  so  much  of  the  southeast 
fractional  i  of  section  19,  the  northeast  frac- 
tional i  of  section  80,  and  the  east  fraction  of 
the  southeast  fractional  i  of  said  section  80  as 
lay  beyond  and  outside  of  the  meander  line  as 
run  upon  the  margin  of  said  lake  by  said  gov- 
ernment survejTy  and  defendant  was  so  in  pos- 
session at  the  time  of  said  suit  and  trial  there- 
of. Upon  the  facts  shown  in  evidence  the 
plaintiff  asked  the  court  to  hold  and  adjudge 
that,  under  the  grant  to  plaintiff's  ancestor, 
plaintiff,  as  a  riparian  proprietor,  took  to  the 
centre  of  said  so-called  '  navigable  lake,'  and 
all  the  said  lands  granted  to  plaintiff's  ancestor 
bordered  upon  said  so-called  *  navigable  lake;' 
but  the  court  refused  to  so  hold,  and.  on  the 
contrary  thereof,  held  that  the  plaintiff's  lands 
in  said  sections  19  and  that  part  of  80  west  of 
said  lake  were  bounded  by  said  lake,  the  right 
of  possession  extending  to  low-water  mark  in 
said  lake;  but  as  to  said  east  fraction  of  the 
southeast  ^  of  section  80  tbecouit  held  that  the 

Elaintiff  was  bounded  by  the  meander  line  run 
y  the  U.  S.  surveyor  and  not  entitled  to  claim 
said  lake  as  her  boundary;  to  which  plaintiff 
excepts,  etc." 

The  Judgment  was  entered  in  conformity 
with  this  finding  as  follows,  to  wit: 

"  That  as  to  the  east  fraction  of  the  fraction- 
al foutlieast  quarter  of  section  thirty  (80),  town- 
•bip  thirty-aeven  (87)  north,  range  fifteen  (16) 
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east,  of  the  third  P.  M.,  Cook  Coun^,  iDfaMi^ 
the  defendant  is  not  fpiSltj. 

"It  is  further  adjudged  and  detcnnioed  M 
the  plaintiff  is  seised  in  feeoftbe  sonlhaHt  fi» 
tlonal  quarter  of  section  nineteen  (10)  aid  tkt 
northeast  fractional  quarter  of  seel  ion  thiitjtlO)^ 
both  in  township  thirty-seven  (87)  north,  cugi 
fifteen  (15;  east,  of  the  third  P.  M.,  OookOiM» 
ty,  Illinois;  that  by  the  terms  d  tiie  nttiC 
of  said  lands  to  John  Holbrook,  plaintiln  ■- 
cestor,  ttie  grant  of  said  last-described  kadi 
was   bounded  by  and  extends  to  a  body  o( 
water  along  the  easterly  Hoe  shown  on  tbegov> 
emment  map  or  plat  of  the  govemment  snnfj 
as  a  '  navigable  lake;'  that  plaintiff  is  cntHlfd 
to  claim  to  low  water  as  her  eastern  boandtiy 
of  said  lands  last  described;  that  defendinl,  m 
to  the  parts  of  said  last-described  landi  1^ 
ing  between  the  meander  line  ran  in  the  iOf> 
emment  survey  and  the  margin  of  mid  hkt 
at  low  water,  is  guilty  of  unlawfnSy  wilhkold- 
in^  the  possession  thereof  from  tiie  pUntiC; 
and  it  is  therefore  ordered  and  adjodnd  llal 
the  plaintiff  have  and  recover  of  Mia  defeat 
ant  the  possession  of  said  lands  ao  iin1awfid|f 
withheld  as  aforesaid,  including  the  dwdHat 
houses  erected  thereon  by  Andrew  VeRaadMl 
Chester  B.  Rushmore  and  any  other  sUuOMi 
thereon,  and  as  to  costs  in  this  behalf  ihn  m 
apportioned  at  two  thirds  (|)  of  all  coats  kni 
in  this  cause  to  be  paid  by  defendant  aod  te 
remainhig  one  tbira  by  plaintiff,  and  tbatvU^ 
tiff  have  execution  therefor  and  a  writ  of  p» 
session,  etc.    As  to  the  residue  of  the  laadid^ 
scribed  in  plaintiff's  declaration  defindsii  ii 
adjudged  not  guilty;  to  which  JudcmeBtpUfr 
tiff,  by  her  counsel,  duly  exceptib' 

The  question  to  be  determined  on  Udi  vii 
of  error  is,  whether  the  fiicii  foond  by  iht 
court  authorized  the  lodgment  xenderad.  Afr 
cording  to  the  settled  course  in  actiom  of  cJni^ 
ment,  the  court  did  not  inquire  into  the  fiM 
ity  of  the  title  claimed  by  the  defendanH^  m 
compared  with  that  of  the  plaintiff,  but  os» 
fined  itself  to  the  question  of  tbeyaUdity  of  tfet 
plaintiff's  title  to'  the  land  in  dispute,  m  Hi 
assumption  that  the  plaintiff  most  sludorflWI 
by  his  own  title,  and  not  by  reason  of  aoj  d» 
feet  in  the  title  of  the  defendant.  BecQgmm 
governing  rale  in  tbeoM&voflt  ' 


'1 


this  as  the  _ 

called  upoiTto  deci<jfe  whether  the  tills  of 
plaintiff,  under  the  patent  granted  tohat^ 
cestor  in  1841,  extended  beyond  the  Baritirf 
the  actual  survey,  under  tbe  permaBfiil  wiiai 
of  the  lake  in  front  of  the  land  doMribed  in  Ai 
patent,  and  not  merely  to  the  Una  of  low-wiM 
mark,  as  held  by  the  court  beknr.    It  wffl  Ii 
observed  that  the  goverament  sorycya  aads  Ii 
1884-85,  upon  which  the  patenl  was  ftL  ^ 
only  laid  down  a  meander  Hae  next  to  the 
but  also  described  said  Unei  as  ninniBg  "( 
the  margin  of  the  Iske;"  and  tbo  plat  of  te 
survey,  returaed  to  the  general  and  loeal  hat 
ofllces,  and  referred  to  in  the  patent  for  Uoilfr  \ 
flcalion   of  the   land  mnted.  exUUlad  tit  J 

S -anted  tracts  as  actually  borderfag  npon  tit 
ke;  and  the  lake  itself  on  said  plat  WMBMiM 
with  the  words  "NayigaUo  Lake^*  iMhoi^ 
the  fact  found  by  the  cooitli  that  thoMkiV* 
not  and  is  not  a  navigablo  Wds^  tut  a  m» 
navigable  fresh- water  lake  or  pood.  TIm  p^ 
ent  itself  does  not  contain  all  tbe  pnitiflokit  rf 
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the  soirey,  bat  the  grant  of  the  laodB  Is  recited 
lo  be  accbrding  to  the  offldal  plat  of  the  snryey 
of  said  laDds,  returned  to  the  General  Land 
Office  by  tfae'survejor-general,  tiiereby  adopt- 
ing the  mat  as  a  part  of  the  instrument. 

8uch  Deing  the  form  of  the  title  granted  by 
the  United  States  to  the  plaintiifs  ancestor,  the 
question  is  as  to  the  effect  of  that  title  in  refer- 
ence to  the  lake  and  the  bed  of  the  lake  in  front 
of  the  lands  actually  described  in  the  grant. 
This  question  must  liie  decided  by  some  rule  of 
law»  and  no  rule  of  law  can  be  resorted  to  for 
the  purpose  except  the  local  law  of  the  State  of 
Illinois.  If  the  i)oundary  of  the  land  granted 
had  been  a  fresh-water  river,  there  can  be  no 
doubt  that  the  effect  of  the  grant  would  have 
been  such  as  is  given  to  such  grants  by  the  law 
of  the  State,  extending  either  to  the  marcin  or 
centre  of  the  stream,  according  to  the  rules  of 
that  law.  It  has  been  the  practice  of  the  goy- 
emment  from  its  origin,  in  disposing  of  the 
public  lands,  to  measure  the  price  to  be  paicf  for 
them  by  the  quantity  of  upland  granted,  no 
charge  oeing  made  for  the  lands  under  the  bed 
of  the  stream,  or  other  body  of  water.  The 
meander  lines  run  along  or  near  the  margin  of 
such  waters  are  run  for  the  purpose  of  ascer- 
taining the  exact  quantity  of  the  upland  to  be 
charged  for,  and  not  for  the  purpose  of  limiting 
the  title  of  the  grantee  to  such  meander  lines. 
It  has  frequently  been  held,  both  by  the  federal 
and  state  courts,  that  such  meander  lines  are 
intended  for  the  purpose  of  bounding  and 
abutting  the  lands  wanted  upon  the  waters 
whose  margins  are  thus  meandered;  and  that 
the  waters  themselyes  constitute  the  Ye&\ 
boundary.  St.  PavlAP,  R,  Oo,  y.  Sehurmeier, 
74  U.  S.  7  Wan.  272  [19:  74];  Jefferis  y.  East 
Omaha  Land  Co,  184  U.  8.  178  [88:  872]; 
MiddUton  v.  Pritchard,  4  HI.  610:  Canal 
Trustees  y.  Haven,  10  HI.  548,  558;  Uouek  y. 
Tates,  82  EL  179;  Fuller  y.  Dauphin,  124  HI. 
542, 14  West.  Rep.  881;  Boorman  y.  Sunnuehs, 
42  Wis.  285:  Pcre  Marquette  Boom  Co.  y. 
Adams,  44  Mich.  408;  autev.  Fisher,  65  Mich. 
48;  Bidgway  y.  Ludlow,  58  Ind.  249;  Kraut  y. 
Crawford,  18  Iowa,  549;  Forsyth  y.  Smale,  7 
Bias.  201:  Key.  Stat.  U.  8.  sees.  2895.  2896. 
Mr.  Justice  Clifford  hi  the  case  first  cited  says: 
"  Meander  lines  are  run  in  suryeying  fractional 
portions  of  the  public  lands  bordering  upon 
nayisable  riyers,  not  as  boundaries  of  a  tract, 
but  for  the  purpose  of  definin^r  the  sinuosities 
of  the  banu  of  a  stream,  and  as  the  means  of 
ascertaininff  the  quantity  of  the  land  in  the 
fraction  subject  to  sale,  and  which  is  to  be  paid 
for  by  the  purchaser.  In  preparing  the  official 
plat  from  the  field-notes  the  meander  line  is 
represented  as  the  border  line  of  the  stream,  and 
shows  to  a  demonstration  that  the  watercourse, 
and  not  the  meander  line,  as  actually  run  on  the 
land,  is  the  boundary."  It  has  neyer  been  held 
that  the  lands  under  water,  in  front  of  such 

Santa,  are  reseryed  to  the  United  States,  or  that 
ey  can  be  afterwards  granted  out  to  other 
persons,  to  the  injury  of  the  original  grantees. 
The  attempt  to  make  such  grants  Is  calculated 
to  render  ntles  uncertain,  and  to  derogate  from 
the  yaloe  of  natural  boundaries.  }ike  streama 
and  bodies  of  waters. 

With  regard  to  grants  of  the  goyemment  for 
lands  bordering  on  tide-water,  it  has  been  dis- 
tinctly settled  that  they  only  extend  to  hlgh- 
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water  mark,  and  that  the  title  td  the  shore  and 
lands  under  water  in  front  of  lands  so  granted 
inures  to  the  State  within  which  ihey  are 
situated,  if  a  State  has  been  organized  and 
established  there.  Such  title  to  the  shore  and 
lands  under  water  is  regarded  as  incidental  to 
the-  soyercip^nty  of  tbe  state — a  portion  of  the 
roynltie^i  belonging  thereto  and  held  in  trusi 
for  the  public  purposes  of  nayigation  and  fish- 
ery— and  cannot  be  retained  or  granted  out  to 
individuals  by  the  United  States.  Pollard  y. 
Hagan,  44  U.  8.  8  How.  212  [11:  5651;  Good- 
tiUe  y.  Oibbe,  60  U.  S.  9  How.  471  [18:  2201i 
Weber  y.  Hoard  of  Harbor  Comrs.  85  U.  8.  18 
Wall.  57  [21:  798].  Such  tiUe  being  in  the 
State,  the  lands  nr"  Fubject  to  state  regulation 
and  control,  under  tbe  condition,  howeyer,  of 
not  interfering  with  the  regulations  which  may 
be  made  by  Congress  with  regard  to  public 
nayigation  and  commerce.  The  State  may  1 389 J 
even  dispose  of  the  usufruct  of  such  lands,  as 
is  frequently  done  by  leasing  oyster  beds  in 
them,  and  granting  fisheries  in  particular  la 
calities;  also,  by  the  reclamation  of  submerged 
flats,  and  the  erection  of  wharves  and  piers  and 
other  adventitious  aids  of  commerce.  Some- 
times large  areas  so  reclaimed  are  occupied  by 
cities,  and  are  put  to  other  public  or  private 
uses,  ptate  control  and  ownership  therein  be- 
ing supreme,  subject  only  to  the  paramount 
authority  of  Conirress  in  making  regulations 
of  commerce,  and  in  subjecting  the  lands  to 
the  necessities  and  uses  of  commerce.  See 
Manchester  y.  Massachusetts,  189  U.  S.  240 
f85: 159J;  Smithy.  Maryland,  59 U.  S.  18 How. 
71  [15: 2691:  MeCready  y.  Virginia,  94  U.  S.  891 
[24:  248];  Martin  y.  WaddeU,  41  U.  S.  16  Pet, 
867  [10:  9971;  Den  y.  Jersey  Co.  56  U.  S.  15 
How.  426  [14:  75r|. 

This  right  of  the  States  to  regulate  and  con- 
trol the  shores  of  tide-waters,  and  the  land  un 
der  them,  is  the  same  as  tbat  which  is  exercised 
by  the  crown  in  England.  In  this  country  the 
same  rule  has  been  extended  to  our  great  nav- 
igable lakes,  which  are  treated  as  inland  seas , 
and  also,  in  some  of  the  States,  to  navigable 
rivers,  as  the  Mississippi,  the  Missouri,  the 
Ohio,  and, in  Pennsylvania,  to  all  the  permanent 
rivers  of  tbe  State ;  but  it  depends  on  the  law 
of  each  State  to  what  waters  and  to  wliat  ex- 
tent this  prerogatiye  of  the  State  oyer  the  lands 
under  water  shall  be  exercised.  In  the  case  of 
Barney  y.  Keokuk,  94  U.  S.  824  [24:  224],  we 
held  tbat  it  is  for  the  seyeral  States  themselves 
to  determine  this  question,  and  that  if  they 
choose  to  resign  to  the  riparian  proprietor 
rights  which  properly  belong  to  them,  in  their 
sovereign  capacity,  it  is  not  for  others  to  raise 
objections.  That  was  a  case  which  arose  in  t  he 
State  of  Iowa  with  regard  to  land  on  the  banks 
of  the  Mississippi,  in  the  City  of  Keokuk,  and 
it  appetfine  to  oe  the  settled  law  of  that  State 
that  the  title  of  riparian  proprietors  on  the 
banks  of  the  Mississippi  extends  only  to  ordi 
nary  high-water  mark,  and  that  the  shore  be- 
tween hiffh  and  low-water  mark,  as  well  a$ 
the  bed  of  the  river,  belongs  to  the  State,  this 
court  accepted  the  local  law  as  that  which  was 
to  goyem  the  case.  The  same  View  was  taken  {S881 
to  quite  a  recent  case  with  regard  to  tities  on 
the  Sacramento  Riyer  under  the  law  of  Cali- 
fornia. Packer  V.  Bird,  187  U.  S.  661  [84: 819]. 
On  the  east  side  of  the  Mississippi,  in  the  States 
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Bute,  irftmed  in  1777,  by  which  the  comtnon 
tow  and  the  statutes  of  England  and  the  Col- 
ony w^  continued  as  the  law  of  the  State, 
subject  to  such  alterations  as  the  Legislature 
mi^ht  make,  and  also  adverting  to  the  peculiar 
action  of  the  Legislature  in  assuming  the  own- 
eisbip  of  the  lands  under  the  waters  of  the 
Mohawk  and  the  Hudson  above  tide-water,  he 
takes  up  the  case  upon  the  general  principles 
of  the  common  law,  and  comes  to  the  conclu- 
sion Uiat  Hemlock  Lake  is  not  such  a  body  of 
water  as  under  any  rule  entitles  the  State  to 
claim  the  ownership  of  the  bed,  and  that  its 
only  ri^ht  was  that  of  eminent  domain  by  yir- 
•  tue  of  Its  sovereignty. 

The  case  of  CM  y,  Davenport,  in  New  Jer- 
sey, was  an  action  of  trespass  brought  to  assert 
the  plaintiff's  exclusive  right  of  fishing  in 
Qrcen's  Pond,  a  lake  three  miles  in  length  by 
[395  ]  one  mile  in  breadth.  The  plaintiff  had  a  grant, 
from  the  board  of  proprietors  of  East  Jersey, 
of  a  tract  of  land  which  included  the  lake.  The 
defendant  contended  that  the  lake  belonged  to 
the  State  and  was  not  subject  to  private  own- 
ership. The  decision  was  in  favor  of  the  plain- 
tiff. Mr,  Justice  Depue  delivered  the  opinion 
of  the  court,  and  discussed  the  case  on  com- 
mon-law principles.  '*  In  this  State,"  said  the 
learned  judge,  "there  is  nothing  in  topography 
or  location  that  requires  a  departure  from  the 
rules  of  the  common  law.  Onllke  some  of  our 
sister  States,  we  have  no  large  inland  lakes 
which  are,  in  fact,  inland  seas,  upon  which  an 
extensive  commerce  ii  carried  on,  or  which  are 
the  boundaries  with  a  foreign  nation.  .  .  . 
Our  system  of  land  titles,  and  the  decisions  of 
our  courts,  have  been  in  conformity  with  the 
common  law  on  this  subject,  and  whatever  de- 
parture has  been  thertf rom  has  not  been  to  en- 
large the  public  domain  al  the  expense  6f  pri- 
vate ownership."  The  rules  of  the  common 
law  propounded  for  the  decision  of  the  case 
were  thus  stated:  "By  the  common  law,  all 
waters  are  divided  into  public  waters  and  pri- 
vate waters.  In  the  former  the  proprietorship 
is  in  the  sovereign;  in  the  latter,  in  the  indi- 
vidual proprietor.  The  title  of  the  sovereign, 
beine  in  trust  for  the  benefit  of  the  public, — 
which  includes  the  right  of  fishing  and  of  navi- 
gation,— ^is  common.  The  title  of  the  individu- 
al, being  personal  in  him,  is  exclusive — subject 
only  to  a  servitude  to  the  public  for  porDooes 
of  navigation,  if  the  waters  are  navigMble  in 
fact  .  .  .  And  all  the  cases  in  which  waters 
above  the  ebb  and  flow  of  the  tide,  such  as 
great  inland  lakes  and  the  larger  rivers  of  the 
country,  are  held  to  be  public  in  any  other 
sense  than  as  being  subjected  to  a  servitude  to 
the  public  for  purpoees  of  navigation,  are  oon- 
femedly  adepaiiure  from  the  common  law." 

In  corrobmtioD  of  the  conclusion  arrived  at 
from  the  general  principles  of  the  common 
fS961  ^^*  •^^'^^^  Depue  also  referred  to  a  charter 
^  ^  granted  by  the  L^islature  of  New  Jersey  to 
the  Morris  Canal  (xMnpany  in  1824,  by  which 
the  company  was  antborized  to  use  the  waters 
of  Lake  Hopatcoog  and  Qreen  Pond  for  the 
purposes  of  the  cuial,  subject  to  this  provis- 
ion, namely,  "all  loss  and  damages  to  the 
owners  of  iud  poods,  or  the  lands  flowed  or 
otherwise  used  In  obtaining  water  for  the  same, 
being  paid  for.agiuabW'  to  the  previoos  provis- 
loDs  of  this  k/SLT   Thii  was  leganM  as  a 


legisUtive  recognition  of  the  private  ownership 
of  these  bodies  o^  water.  The  ownership  de- 
pended, however,  not  on  the  Statute^  but  on 
the  principles  of  the  common  law. 

But  we  forbear  to  quote  further  the  reason- 
ings of  the  cases.  There  are  many  more  to  the 
same  effect,  all  goin^  to  demonstrate  what  the 
rule  of  the  common  law  is  with  regard  to  the 
ownership  of  the  beds  of  inland  lakes,  not  of 
such  size  or  importance  as  to  be  classed  with  the 
gireat  navigable  lakes  and  rivers  of  the  country. 
We  need  not  depend  upon  the  English  case  of 
Bristow  v.  Oormiean  alone,  great  as  its  au- 
thority necessarily  is;  but  are  surrounded  by  a. 
cloud  of  witnesses  in  our  own  countrf  whose 
testimony  is  in  harmony  with  that  decision. 
We  will  only  refer  to  a  single  other  case,  de- 
cided  in  Illinois  itself  in  1867,  Beekman  v. 
Ereamer,  48  111.  447,  which,  with  the  cases  ns 
to  riparian  rights  on  rivers  and  streams,  ought 
to  be  conclusive  as  to  the  common  law  in  that 
State.  The  case  arose  with  regard  to  the  right 
of  fishing  in  a  small  lake  in  Kankakee  County^ 
with  an  outlet  to  EankiUcee  River,  seven  mi  lea 
distant.  From  the  state  map  we  infer  that 
the  lake  was  two  or  three  miles  in  length.  It 
abounded  in  choice  fish  and  was  claimed  by 
the  plaintiffs  as  their  private  property,  thcy 
owning  the  surrounding  lands.  A  party  came 
with  teams,  boats  and  a  seine,  wbicn  last  they 
dragged  in  the  lake  against  the  will  and  protest 
of  t£e  owners  of  the  land.  The  latter  brought 
an  action  of  trespass  and  recovered  damages. 
Mr.  Justice  Breese,  in  announcing  the  decisioa^ 
of  the  court,  laid  down  the  following  princi-' 
pie  of  law:  "By  the  common  law,  a  right  to 
take  fish  belongs  so  essentially  to  the  right 
of  soil  in  streams  or  bodies  of  water,  where 
the  tide  does  not  ebb  and  fiow,  that  if  the  ripa- 
rian proprietor  owns  upon  both  sides  of  such 
stream,  no  one  bat  himself  may  come  upon  the 
limits  of  bis  land  and  take  fish  Uiere;  and  the 
same  rule  applies,  so  far  as  his  land  extends, 
to  wit,  to  the  thrc^  of  the  stream  where  he 
owns  upon  one  side  only." 

The  reason  for  departing  from  tne  common 
law  in  cases  of  this  kind  Is  well  and  clearly 
stated  by  Jvdoe  Gresham  in  the  case  of  In-  rS971 
dinna  v.  MM.  11  Biss.  107,  11  Fed.  Rep.  889. 
He  there  says:  "Non-navigable  streams  are 
usually  narrow,  and  the  lines  of  riparian  own- 
ers  can  be  extended  into  them  at  right  angles, 
without  interference  or  coofusion,  and  without 
serious  injustice  to  anyone.  It  was  therefore 
natural,  when  sucJi  streams  were  called  for  as 
boundaries,  to  hold  that  the  real  line  between 
opposite  shore  owners  was  the  thread  of  the 
current  The  rights  of  the  riparian  proprie- 
tors in  the  bed  of  the  stream,  and  in  the  stream 
itself,  were  thus  deariy  defined.  But  when 
this  rule  is  attempted  to  be  applied  to  lakes 
and  ponds  practical  diltWailties  are  encoun- 
tered. They  have  do  correDt,  and  beinir  more 
or  leas  drcukr,  it  would  hardly  be  poadble  to 
run  the  boundary  ttnca  beyond  toe  water's 
edge,  ao  as  to  dcAne  the  rights  of  shore  owners 
in  the  beds.  Beaver  Lake  is  aaveo  and  a  half 
miles  east  and  wart,  and  len  than  five  miles 
north  and  south.  Sztendlnff  the  Mt  and  end 
lines  into  the  lake,  there  BeiDg  do  curreot, 
when  would  they  meelT  Thiafuleis  appttoD- 
caUe.  if  at  an,  whether  there  be  ooe  or  oiore 
rlpariaa  propcieton.    I  do  not  think  the  mere 
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rftffji  1  ^^  ^  minoii  on  the  sobject  of  land  titles,  and 
i^^^i  especially  as  to  the  rights  of  riparian  owners, 
and  the  constmction  of  deeds  and  grants  of 
land  bounded  by  streams  and  permanent  bodies 
of  water  (except  the  great  nayigable  lakes 
before  referred  to),  is  so  clearly  shown  by  the 
statutes,  and  by  the  whole  course  of  the  aecis- 
ions  of  the  Supreme  Court  of  that  State,  that 
it  hardly  needs  any  argument  to  support  the 
proposition.  Illinois  was  a  portion  of  the 
Northwest  Territorr,  which  Virginia  always 
claimed  as  a  part  of  her  domain  until  she  ceded 
it  to  the  United  States,  and  which  received 
from  that  State  many  of  its  original  settlers, 
who  regarded  Virginia  as  their  parent  State 
and  bada  strong  attachment  for  its  institutions 
and  laws,  and  may  be  said  to  have  carried  those 
laws  with  them.  The  very  first  enactmeot  of 
the  Legislature  of  lUinoiB,  after  it  became  a 
State,  was  almost  an  exact  copy  of  an  ordi- 
nance adopted  by  the  Virdoia  Conyention  of 
Delegates  in  May,  1776,  oeclariDg  what  laws 
should  be  in  force  under  the  new  order  of 
things.  It  was  approved  February  4th,  18l(^, 
and  was  entitled  "An  Act  Declaring  What 
Laws  are  in  Force  in  This  State."  It  enacted 
**  that  the  common  law  of  Eneland.  all  Stat- 
utes or  Acts  of  the  British  Parliament  made  in 
aid  of  the  common  law  prior  to  the  4th  vear  of 
the  reign  of  King  James  the  I.,  excepting  the 
2d  section  of  the  6th  chapter  of  48  Elizabeth, 
the  8th  chapter  of  18  Elizabeth  and  9th  chapter 
of  87  Henry  VIIL,  and  which  are  of  a  general 
character  and  not  local  to  that  kingdom,  shall 
be  the  rule  of  decision  and  shall  be  considered 
as  of  full  force  until  repealed  by  legislative 
authority." 

This  Statute,  so  far  as  we  are  able  to  learn, 
has  never  been  repealed,  and  no  supplementary 
or  amendatory  statute  relating  to  the  subject  in 
hand  has  ever  been  passed  by  the  Legislsture. 
Except  with  regard  to  Lake  Michigan,  which 
is  a  navigable  lake  and  one  of  the  internal  seas 
of  the  country,  it  cannot  be  pretended  that  the 
common  law  relating  to  grants  of  land  abut- 
tine  on  streams  and  permanent  bodies  of  water, 
and  to  the  rights  of  riparian  owners,  is  of 
such  a  local  character  peculiar  to  England  as 
to  be  inapplicable  to  the  State  of  Dlinois.  At 
all  events  the  courta  of  that  State,  from  its 
orifdn  to  the  present  time,  have  adhered  to  the 
rules  of  the  common  law  in  reference  to  the 
matters  referred  to.  So  strictly  has  this  prin 
ciple  been  foUr  wed  that,  even  in  the  case  of 
[3871  Isiids  bordering  on  the  Mississippi  River,  ac- 
knowledged to  be  one  of  the  most  important 
of  navigable  streams  in  the  world,  the  rules  of 
the  common  law,  which  extend  the  title  of  the 
riparian  owner  to  the  centre  of  the* stream, 
have  been  sedulously  observed;  and  we  believe 
that  there  was  never  any  departure  from  this 
course  of  decision  until  the  case  of  Tnutees 
i>f  SehooU  V.  SehroU,  which  we  regard  as  alto- 
gether exceptional,  and  insufficient  to  effect  a 
change  in  Uie  general  rule.  If  anything  can 
be  deemed  settled  in  the  jurisprudence  of  a 
State,  we  think  that,  until  the  decision  of  that 
case,  it  was  absolutely  settled  in  Illinois  that 
the  rule  of  the  common  law  was  the  law  of 
that  State  in  regard  to  the  rights  of  riparian 
owners.  See  Middkton  v.  Pritehard,  4  III  510: 
lUinai9  d  M.  Canal  v.  Baffem,  ll  HI  654; 
^ekman  v.  Kreamer,  48  DL  447;  Ohieago  v, 
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Lafiin,  49  Dl.  172;  Chicago  d  P.  R.  Co.  v. 
Btein.  75  HI.  41;  Hcuek  v.  Tatei,  82  HI.  179; 
Washington  Ice  Co,  v.  Shortall,  101  DL  46; 
Putter  V.  Dauphin,  124  111.  542, 14  West.  Rep. 
861.  The  last  of  the  above-cited  cases  was 
decided  in  May,  1888,  and  reaffirmed  in  all 
things  the  case  of  Middleton  v.  Pritehard, 
The  land  in  question  was  an  idand  of  five 
acres  in  what  is  called  Plum  River  slough,  a 
large  running  slough  or  arm  of  the  Mississippi 
River,  marked  on  the  origiDal  plat  and  survey 
as  "Navigable  Plum  iSver  Slough."  The 
defendant  claimed  title  under  a  patent  from 
the  United  States,  dated  in  1845,  for  a  frac- 
tional quarter-section  of  land  lK>unded  on  the 
west  by  a  meander  line  according  to  the  sur- 
vey, but  by  the  slough  itself  according  to  the 
plat  of  the  survey  referred  to  in  the  patent 
The  court  held  that  the  factional  section 
granted  was  boufaded  by  the  sloueh,  and  that 
the  title  extended  to  its  centre  and  included  the 
island  in  question.  The  case  of  Washington 
lee  Co.  V.  Shortall  was  a  contest  about  the 
right  to  cut  ice  on  the  Calumet  River  within 
the  limits  of  the  plaintiff'M  land.  The  ice  com- 
pany claimed  such  a  right  because,  as  they 
contended,  the  plaintiff  had  no  private  owner- 
ship in  the  water  of  which  the  ice  was  formed. 
But  the  court  held  that,  as  the  plaintiff  was 
the  owner  of  the  bed  of  the  river,  which  flowed 
through  his  premises,  he  was  the  owner  of  the 
ice  which  became  attached  thereto.  Mr,  Jus- 
tice Sheldon,  delivering  the  opinion  of  the 
court,  after  stating  the  common  law  rule  as  to 
the  title  of  a  riparian  owner  on  a  stream  above 
tide- water,  saidr  "This  rule  of  the  common 
law  has  been  adopted  in  this  State,  and  is  here 
the  settled  doctrine."  He  then  discussed  the 
question  as  to  the  right  to  the  ice,  which  was 
decided  to  be  in  the  owner  of  the  land. 

The  disposal  of  the  present  case,  therefore, 
seems  to  us  to  require,  further,  only  an  an- 
swer to  the  single  question,  "What  is  the  com- 
mon law  in  regard  to  the  title  of  fresh-water 
lakes  and  ponds?"  And  on  this  subject  we 
think  there  can  be  but  very  little  difference  of 
opinion. 

Of  course,  as  already  siated,  there  is  no 
question  where  the  land  abuts  and  bounds 
upon  a  fresh-water  stream  or  river.  In  such 
cases  the  law  is  perfectly  plain.  Sir  iMatthew 
Hale  says:  "Fresh  rivers,  of  what  kind  so- 
ever, do  of  common  right  le^nngtotheowners 
of  the  sou  adjacent,  so  tliat  the  owners  of  the 
one  side  have,  of  common  right,  thepropriety  of 
the  soil,  and  consequently  of  the  nght  of  ^sh- 
log,  usque  adfilum  chjucb;  and  the  owners  on 
the  other  side  the  right  of  soil  or  ownership  and 
fishing  unto  the  filum  aqua  on  their  side. 
And,  If  a  man  be  owner  or  both  sides,  in  com- 
mon presumption  he  is  the  owner  of  the  whole 
river,  and  both  the  right  of  fishioff  according 
to  the  extent  of  his  land  in  length.  De  Jure 
Maris,  pt  L  chap.  1.  And  whilst  Hale  speaks 
of  rivers  and  streams,  he  probably  means  to  in- 
clude, certainly  does  not  mean  to  exclude,  ail 
fresh  waters,  including  lakes  and  ponds  as 
well.  But  in  England  proper  there  are  so  few 
lakes  and  ponds  of  large  si7e^  and  so  many 
fresh- water  streams  and  rivers,  that  In  speak- 
ing of  interior  or  fresh  waters  it  wa^  natural 
to  refer  to  the  latter  without  mentioning  the 
former.    Lord  Coke,  however,  when  enumer- 
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atiDff  the  different  thinn  that  are  oompre- 
henaed  under  the  term  ''land"  as  a  sabject  of 
ownership,  mentions  land  coven^  with  water. 
His  words  are:  "Also  the  waters  that  yield 
fish  for  food  and  sustenance  of  man  are  not  by 
[889]  ^^^  name  demandable  in  a  prcBcipe;  but  the 
land  whereupon  the  water  Jtaweth  or  $tandeth 
is  demandable:  as  for  example,  tigtnti  acraa 
terra  aqua  eoopertai — twenty  acres  of  land  cov- 
ered with  water."  Co.  Litt.  4a.  And  after 
showing  that  the  right  of  fishery  maybe  grant- 
ed by  tne  owner  distinct  from  the  right  <^soi1, 
he  adds:  ''If  a  man  grant  aquam  tuam,  the 
soil  shall  not  pass,  but  the  fishery  within  the 
water  passeth  therewith . "  But  where  a  collec- 
tion 01  water  has  acquired  a  specific  name  he 
says  that  the  land  may  be  included  under  that 
name,  as  '*Stagnum,  a  poole,  doth  consist  of 
water  and  landf,  and  therefore  by  the  name  of 
iiagnum  or  poole,  the  water  and  land  shall  pass 
also."  So  of  a  gorse  or  gulf,  for  which  a 
proecipe  will  lie  with  the  espl6es  In  taking  of 
fish  therefrom.  Co.  Litt.  56.  This  shows 
that  still  water  as  well  as  rivers  and  streams 
was  the  subject  of  private  ownership  by  the 
old  English  law. 

It  may  also  be  observed  that  the  whole  doc- 
trine of  common  and  several  fisheries  is  cor- 
roborative of  this  view.  The  cases  are  innu- 
merable in  which  actions  of  trespass  have  been 
sustained  for  fishing  in  a  several  fishery  (which 
is  the  exclusive  ;ht  to  fis^  in  one's  own  wa- 
ters, or  is  deriveu  therefrom  by  grant);  or  in 
which  the  action  of  trespass  has  t^u  defended 
by  the  plea  of  common  of  fishery  (which  is  the 
right  to  fish  in  the  waters  of  another).  The 
right  of  public  fishery  is  never  mentioned  ex- 
cept in  connection  with  tide-waters  where  the 
title  to  the  land  is  in  the  crown.  It  is  never 
said  that  this  right  exists  in  lakes  or  ponds,  or 
in  any  other  fresh  waters. 

An  expression  used  by  ^>  Frauds  Moore,  in 
his  Heading  on  the  Statute  of  Uses,  has  t)een 
supposed  to  indicate  that  common  ponds  arc 
royalties  pf  the  crown.  But  attention  to  the 
context  will  show  that  this  inference  is  without 
foundation.  He  is  speaking  of  different  things 
that  would  be  proper  objects  of  charity  under 
the  several  beads  enumerated  in  the  Act;  and 
under  that  of  **parU  atid  harbors,"  after  show- 
ing the  benefits  of  ports  and  harbors,  and  that 
an  imposition  of  duties  for  their  support  would 
be  a  diaritable  use,  he  adds,  "(Jommon  ponds 
or  watering  places  are  within  the  equity  of 
these  words."  That  is.  a  donation  made  for  es- 
tablishing and  maintaining  a  pond  or  watering 
place  would  be  a  good  charity,  and  within  the 
equity  of  gifts  for  ports  and  hayens.  This 
(890 1  certunly  is  very  far  from  intimating  that  ponds 
and  watering  places  belong  to  the  crown.  It 
only  shows  that»  like  churches,  schools  and 
other  good  institutions,  they  are  calculated  to 
subserve  the  public  benefit       # 

In  Scotland,  where  there  are  many  lakes, 
often  of  large  extent,  there  has  never  1>een  any 
donbl  on  the  subject  It  is  true  their  systen) 
of  laws  Is  founded  on  the  civil  law,  by  which 
lakes  and  ponds  are  r^^larly  of  private  own- 
ership.  Lord  Selbom^  in  Maekenxie  v. 
Banka,  L.  R.  8  Apjp.  Caa.  IftM,  1888,  says: 
"It  is  to  these  facto  that  tbe  law  of  Scotland 
with  respect  to  the  rlchto  of  riparian  proprie- 
tors in  inland  lakes  nas  now  to  be  applied. 
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Under  titles  such  as  those  by  wbidi  both  tba 
competitors  in  the  present  case  hold  (and  when 
nothing  turns  upon  any  evidenoe  of  exdusive 
possession),  the  entire  lake,  if  surrounded  by 
the  land  of  a  single  proprietor,  belongs  to  f  bnt 
proprietor  as  a  'pertinent*  of  his  land.  If 
there  are  more  riparian  proprietors  than  one,  it 
belongs  'ratably'  to  them  alL  So  far  as  re- 
lates to  the  solum  or  fundus  of  the  lake,  it  is- 
considered  to  belong  in  severalty  to  the  several 
riparian  proprietors,  if  more  than  one;  the 
space  inclosed  by  lines  drawn  from  the  bound- 
aries of  each  property  usqus  ad  medium  JUum 
ftqum  beiuif  deemed  appurtenant  to  the  land  of 
that  proprietor,  exactly  as  in  the  common  case 
of  a  river."  But  as  to  the  rights  of  boating, 
fishing  and  fowling.  Lord  Selbome  added: 
"These  are  to  be  enjoyed  over  the  whole  water 
space  by  all  the  riparian  proprietors  in  com- 
mon, subject  (if  need  be)  to  Judicial  regula- 
tipiL"  See  also,  to  the  same  purport,  Burge, 
Col.  and  For.  Law,  vol  8,  p.  425;  Justinian's 
Digest  lib.  8,  tit  8,  f.  28,  g  1.  And  centuries 
betore  Justinian,  Cicero  spoke  of  the  many 
lands,  houses,  lakes,  ponds,  places  and  posses- 
sions confiscated  by  Sylla,  and  conferred  upon 
his  own  favorites.  Agra.  Law,  Orat  8,  chap. 
2:7. 

As  many  features  of  the  common  law  with 
regard  to  Uie  righto  of  riparion  owners  were 
borrowed  directly  from  the  civil  law  (Hnle, 
De  Jure  Maris,  pt  I.  chap.  6,  page  28),  it 
would  not  be  strange  if  the  rule  relating  to 
lakes  and  ponds  came  from  the  same  source. 
It  was  recommended  by  the  same  reasons  that 
applied  to  fresh-water  rivers  and  streams. 
When  land  is  bounded  by  a  lake  or  pond,  the 
water,  equally  as  in  the  case  of  a  river,  is  ap- 
purtenant to  it;  it  constitutes  one  of  the  advan- 
tages of  ito  situation,  and  a  material  part  of  its 
vuue,  and  enters  largely  into  the  consideration 
for  acquiring  it  Hence  the  presumption  to 
that  a  grant  of  land  thus  bounded  is  intended 
to  include  the  contiguous  land  covered  by  wa- 
ter. Besides,  a  lake  or  pond,  Uke  a  river,  to  n 
concrete  object,  a  unit,  and  when  named  as  a 
boundary,  ihe  natural  inference  to  that  the 
middle  line  of  it  to  intended,  that  to,  the  line 
equidiBtont  from  the  tond  on  either  side.  If 
the  margin  to  named  as  the  boundary  the  case 
is  different,  the  land  under  the  water  being 
then  expressly  excluded.  Of  course,  these 
observations  do  not  apply  to  our  great  naviga- 
ble lakes,  which  are  really  inland  seas,  and  to 
which  all  those  reasons  apply  which  apply  to 
the  sea  itself. 

But  we  are  not  without  express  authority,  in 
addition  to  that  of  Lord  Coke,  as  to  the  rule  of 
the  common  law.  As  before  observed,  the 
small  number  in  England  of  the  bodies  of 
water  of  the  Und  now  under  oonsideratioD 
would  lead  us  to  expect  but  few  decisions  on 
the  subject  compared  with  those  relating  to 
rivers  and  streams.  But  the  precise  question 
hss  been  brought  before  the  courts  in  recent 
times,  and  hasbeen  decided  as  from  the  resson 
of  the  thing  we  should  anticipate  it  would  be. 
BrisUw  v.  Cormiean,  L.  R  8  App.  Cas.  841,  i» 
directly  in  point,  and  received  the  considera- 
tion ox  the  Dot  legal  minds  of  Bngtond.  It 
retoted  to  riparton  righto  in  Lough  Neagh.  a 
lake  in  the  wath  of  Ireland,  aboat  fifteen  mile* 
in  length  (north  and  south)  and  about  ten  miles 
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In  lireadtb,  ritnated  iome  tifteeo  mllet  west  of 
Belfast,  and  having  the  Town  of  Antrim  near 
Its  northeastern  extremity.  The  plaintiff  sued 
the  defendants  in  trespass  for  fishing  in  the 
htke,  and  deraigned  title  from  the  crown  bj  a 

Etnt  made  in  the  time  of  Cliarles  II.  of  all  the 
bines  in  Lough  Neagh;  and  the  question 
was  whether  the  crown  bad  the  right  to  make 
•uch  a  grant  The  decision  was  unanimous 
that  it  had  not.  Lord  Cairns,  then  Lord  Cban- 
oellor,  said:  "  The  crown  has  no  dejure  right 
to  aoQ  or  fisheries  of  a  lough  like  Lough 
Neagh.  Lough  Keagh  is.  as  your  Lordships 
are  aware,  the  longest  inland  lake  in  tbe  Unit- 
ed Kingdom,  and  one  of  tbe  largest  in  Europe. 
It  is  from  fourteen  to  sixteen  miles  long,  and 
from  six  to  eight  miles  broad.  It  contains 
neariy  100,000  acres;  but  though  it  is  so  large, 
I  am  not  aware  of  any  rule  wbicb  would, 
prima  fade,  connect  tbe  soil  or  flsbinf^  with  tbe 
crown,  or  disconnect  them  from  tbe  privste 
ownership  either  of  riparian  proprietor  or 
other  persona."  ixwtf  Hat berley  said:  'This 
is  an  inland  lake,  and  tberefore  it  is  not  a 
portion  of  the  land  belonging  to  tbe  crown  by 
reason  of  its  being  on  tbe  shore  of  the  sea,  or 
%  naTigable  strait  or  rirer."  Lord  Blackbutn 
added:  **  The  first  Question  that  I  sball  discuss 
is  whether  it  b  oonciusiyely  shown  that  Cbarles 
n.  bad,  in  1060  and  1661,  title  to  tbe  property 
be  poxported  to  .  .  .  oonToy.  I  tbink  be  bad 
not  The  property  in  tbe  wl  of  tbe  sea  and  of 
etoarics,  and  of  rivers  in  wbicb  tbe  tide  ebbs 
•nd  flows  is,  prima  facie,  of  common  rig^t, 
Tested  in  tbe  crown;  but  the  property  of  dry 
land  is  not  of  common  right  in  tbe  crown.  It 
is  dcnriy  and  uniformly  laid  down  in  our 
books,  that  where  the  soil  is  coTered  by  the 
water  forming  a  riTer  in  wbicb  tbe  tide  does 
not  flow,  the  soil  does  of  common  right  belong 
to  tbe  owners  of  tl>e  adjoining  land;  and  tbere 
is  no  case  or  book  of  authority  to  show  that  tbe 
crown  Is  of  common  rifht  entitled  to  land  cov- 
ered by  water,  where  the  water  is  not  running 
water  forming  a  river,  but  still  water  forming 
n  lake."  Then,  after  taking  notice  of  a  besitst- 
fog  remark  on  the  subject  made  by  Juttice 
Wightman  in  Mankau  y.  UUe$waUr  Steam 
Jfmr.  Oo„  8  Best  A  8.  742,  and  of  the  apparent 
iacoQvenienoe  of  adjoining  owners  of  snull 
hoklings  on  the  borders  of  a  lake  going  out  to 
the  centre,  he  adds:  «lt  is,  however,  necessary 
to  decide  whether  the  crown  has  of  common 
It  a  prima  fade  title  to  tbe  soil  of  a  lake:  I 
lk  it  has  not  I  Icnow  of  no  authority  for 
it  baa,  and  I  aee  no  reaaon  why  it  should 


i^ 


Of  oonrse  this  decision  has  not  the  control- 
line  aothoritv  wbicb  it  would  have  bad  if  it 
bad  been  made  before  our  Revolution.  But  it 
Is  the  Jodidal  decision  of  tbe  highest  autbor- 
ttF  hi  tiM  British  Empire,  and  is  entitled  to  the 
greatcat  consideration  on  a  question  like  this, 
of  pore  common  Uw.  ^ 

In  this  country  tbere  baa  been  a  diversity  of 
opinion  jon  tbe  subject  Tbe  Colonial  Ordi- 
nance of  Massachusetts,  adopted  in  1641,  pro- 
vided that  mat  ponds  containing  more  toan 
ten  acne  of  land,  and  lying  in  common,  though 
witUn  the  bounds  of  a  town,  should  be  free 
for  fishing  and  fowling.  As  amended  by  the 
Ordinance  of  1647,  it  prohibited  tbe  towns 
from  granting  away  great  ponds,  but  affirmed 
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their  power  to  regulate  tbe  fisheries  therein  as 
well  as  in  tide  waters,  nnd  affirmed  the  power 
of  the  Legislature  to  diiipose  of  great  ponds, 
tidal  bays,  coves  snd  rivers,  or  of  tbe  common 
rightsof  fishing  sod  fowling  in  tbemC  Gouldon 
Waters,  $ 84;  Pamey.  Wood$.  106  Mass.160.169; 
Cam,  V.  Vincent,  Id.  441,  445.  These  ordinan- 
ces seem  to  have  been  tbe  foundation  of  a  local 
common  law  in  Massachusetts  (including 
Maine)  wbicb  has  led  to  a  course  of  decisions 
with  regard  to  the  title  of  lakes  and  ponds  at 
variance  with  the  ffcocral  common  law.,  and 
wbicb  have  been  followed  in  New  Hampshire 
and  some  ot  her  States.  It  is  there  held  that  tbe 
land  under  water  in  such  lakes  and  poods  be-  * 
longs  to  the  State,  and  not  to  the  riparian  own- 
ers; and  that  whon  land  is  conveyed  bounding 
upon  a  natural  lake  or  pood,  tbe  grant  extends 
only  to  the  water's  edge.  The  leading  cases  to 
this  effect  are  collected  in  An;;e]l  on  Water- 
courses, sees.  41,  4la,  etc.  For  later  decisions 
see  Encyclopedia  of  Laws,  vol.  12,  tit  Lake$ 
and  Ponds. 

In  other  States  the  rule  of  tbe  common  law 
baa  prevailed  as  enunciated  in  BruUno  v.  Oor- 
miean,  as  in  New  York,  New  Jersey.  Ohio, 
Michigan.  Indians,  etc.  See  IMyard  v.  Ten 
^/db.  86  Barb.  102;  Smith  v.  l{orh<itfr,  08  N. 
Y,  468;  Cobb  v.  Davenport,  32  N.  J.  L.  860, 
S,  a  88  N.  J.  L.  228;  Lembeek  v.  A>»,  47  Ohio 
St— ,  8  L.  R  A.  578;  Ctute  v  Fisher,  65  Mich. 
48:  Ridgitay  v.  LudUne,  58  Ind.  248. 

In  Ledyard  v.  Ten  Byek  a  large  tract  of  land 
was  granted  to  A,  the  bounds  of  which  in- 
cluded tbe  south  end  of  Cazenovia  Lake,  a 
body  of  water  five  miles  long  and  three  fourths 
of  a  mile  wide.  A  granted  to  B  (under  whom 
the  defendant  claimed)  a  piece  of  tbe  land  bor- 
dering on  the  lake.  It  was  held  that  by  the 
common  law,  which  was  in  force  ih  New  York, 
both  grants  conveyed  the  title  of  tbe  land  un- 
der tbe  water.  *' The  premises  of  the  defend-  [394] 
ant/'  said  the  court.  '*are  not  bounded  on  tbe 
west  by  the  hank  of  the  lake,  but  are  bounded 
by  the  Iske  itself .  .  .  .  The  deed  would  have 
the  uflual  lei^l  effect,  and  aa  an  appurtenance 
would  carry  along  the  land  under  water  to  the 
centre."  It  was  assumed  that  tbe  same  law 
applied  to  inland  unnavigable  lakea  aa  to 
rivers.  As  to  tbe  great  lakes  ( Lake  Ctiamplain, 
for  example)  and  the  navigable  rivers  of  tne 
State,  tbe  Hudson  and  Mohawk,  tbe  courta  of 
New  York  bold  that  the  title  of  their  beds  is 
in  tbe  State  and  not  in  tbe  riparian  owners. 
People  V.  Cktnal  Appraieere,  88  N.  Y.  461; 
Smith  V.  Boeheeter,  M  N.  Y.  468.  Tbe  latter 
case  related  to  Hemlock  Lake,  which  is  seveu 
miles  long  and  holf  a  mile  wide,  and  navigated 
by  scows,  steambonts  and  other  craft.  The 
iJegislsture  of  tbe  State  authorized  tbe  City  of 
Rochester  to  take  the  water  of  the  lake  for  tl>e 
use  of  the  inhabitants  of  tbe  dty,  subject  to 
tbe  payment  of  duma^res  for  injury  to  private 
property.  The  plaintiff,  owning  milla  which 
were  driven  by  the  waters  of  tbe  lake,  applied 
for  an  inhinctlon  to  restrain  the  dty  authorities 
from  taking  tlie  water;  and  tbe  defense  was 
that  the  lake  waa  the  property  of  the  State,  and 
that  tbe  State  bad  a  right  to  dispoie  of  the 
water.  Tbe  opinion  of  the  Court  of  A|X)eals 
tnr  Chitf  Justice  Roger  ezhibita  a  careful  and 
able  examination  of  tbe  law  on  the  subject. 
After  adverting  to  tbe  Constltntion  of  the 
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State,  framed  in  1777,  by  which  the  com  moo 
law  and  the  statutes  of  England  and  the  Col- 
ony w€;re  continued  as  the  law  of  the  State, 
subject  to  such  alterations  as  the  Legislature 
mi^ht  make,  and  also  adverting  to  the  peculiar 
action  of  the  Legislature  in  assuming  the  own- 
ership of  the  lands  under  the  waters  of  the 
Mohawk  and  the  Hudson  above  tide-water,  he 
takes  up  the  case  upon  the  general  principles 
of  the  common  law,  and  comes  to  the  conclu- 
sion that  Hemlock  Lake  is  not  such  a  body  of 
water  as  under  anv  rule  entitles  the  State  to 
claim  the  ownership  of  the  bed,  and  that  its 
only  ri^bt  was  that  of  eminent  domain  by  vir- 
•  lue  of  its  sovereignty. 

The  case  of  Cobb  v.  Davenport,  in  New  Jer- 
sey, was  an  action  of  trespass  brought  to  assert 
the  plaintiff's  exclusive  right  of  fishing  in 
Qrcen's  Pond,  a  lake  three  miles  in  length  by 
[305  ]  one  mile  in  bn^adtb.  The  plaintiff  had  a  grant, 
from  the  board  of  proprietors  of  East  Jersey, 
of  a  tract  of  land  which  included  the  lake.  The 
defendant  contended  that  the  lake  belonged  to 
the  State  and  was  not  subject  to  private  own- 
ership. The  decision  was  in  favor  of  the  plain- 
tiff. Mr,  Juitiee  Depue  delivered  the  opinion 
of  the  court,  and  discussed  the  case  on  com- 
mon-law principles.  '*  In  this  State/'  said  the 
learned  judge,  "there  is  nothing  in  topography 
or  location  that  requires  a  departure  from  the 
rules  of  the  common  law.  CJnlike  some  of  our 
sister  States,  we  have  no  large  inland  lakes 
which  are.  in  fact,  inland  seas,  upon  which  an 
extensive  commerce  is  carried  on,  or  which  are 
the  boundaries  with  a  foreign  nation.  .  .  . 
Our  system  of  land  titles,  and  the  decisions  of 
our  courts,  have  been  in  conformitv  with  the 
common  law  on  this  subject,  and  whatever  de- 
parture has  been  therefrom  has  not  been  to  en- 
large the  public  domain  at  the  expense  of  pri- 
vate ownership."  The  rules  of  the  common 
law  propounded  for  the  decision  of  the  case 
were  thus  stated:  "By  the  common  law,  all 
waters  are  divided  into  public  waters  and  pri- 
vate waters.  In  the  former  the  proprietorship 
is  in  the  sovereign;  in  the  latter,  in  the  indi- 
vidual proprietor.  The  title  of  the  sovereign, 
being  in  trust  for  the  benefit  of  the  public, — 
which  includes  the  right  of  fishing  and  of  navi- 
gation,— is  common.  The  title  of  the  individu- 
al, being  personal  in  him,  is  exclusive — subject 
only  to  a  servitude  to  the  public  for  purposes 
of  navigation,  if  the  waters  are  navigable  in 
fact.  .  .  .  And  all  the  cases  In  which  waters 
above  the  ebb  and  flow  of  the  tide,  such  as 
great  inland  lakes  and  the  larger  rivers  of  the 
country,  are  held  to  be  public  in  any  other 
sense  than  as  being  subjected  to  a  servitude  to 
the  public  for  purposes  of  navigation,  are  oon- 
fe^edly  a  departure  from  the  common  law." 

In  corroboration  of  the  conclusion  arrived  at 
from  the  general  pdnclples  of  the  common 
18901      ^^^'  ^'^^^  Depue  also  referred  to  a  charter 
^  granted  by  the  L^islature  of  New  Jersey  to 

the  Morris  Canal  ^mpany  in  1824,  by  which 
the  company  was  authorized  to  use  the  waters 
of  Lake  Hopatoong  and  Green  Pond  for  the 
purposes  of  the  canal,  subject  to  this  provis- 
ion, namdy,  "all  loss  and  damages  to  the 
owners  of  add  ponds,  or  the  lands  flowed  or 
otherwise  used  in  obtaining  water  for  the  same, 
being  paid  for.agreeablv  to  the  previous  provis- 
ions of  this  Act**    This  was  regarded  as  a 
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legislative  recognition  of  the  private  ownership 
ofthese  bodies  of*  water.  The  ownership  de- 
pended, however,  not  on  the  Statute^  but  oa 
the  principles  of  the  common  law. 

But  we  forbear  to  quote  further  the  reason- 
ings of  the  cases.  There  are  many  more  to  the 
same  effect,  all  going  to  demonstrate  what  the 
rule  of  the  common  law  is  with  regard  to  the 
ownership  of  the  beds  of  inland  lakes,  not  of 
such  size  or  importance  as  to  be  classed  with  the 
great  navigable  lakes  and  riyers  of  the  country. 
We  need  not  depend  upon  the  English  case  of 
Bristow  v.  (hrmiean  alone,  great  as  its  au- 
thority necessarily  is;  but  are  surrounded  by  a 
doud  of  witnesses  in  our  own  country  whose 
testimony  is  in  harmony  with  that  decision. 
We  will  only  refer  to  a  single  other  case,  de- 
cided  in  Illinois  itself  in  1667,  Beekman  v. 
Kreamer,  48  111.  447,  which,  with  the  cases  ns 
to  riparian  rights  on  rivers  and  streams,  ought 
to  be  conclusive  as  to  the  common  law  in  timt 
State.  The  case  arose  with  regard  to  the  right 
of  flshingin  a  small  lake  in  Kankakee  County, 
with  an  outlet  to  Kankakee  River,  seven  milea 
distant.  From  the  state  map  we  infer  that 
the  lake  was  two  or  three  miles  in  length.  It 
abounded  in  choice  flsh  and  was  claimed  by 
the  plaintiffs  as  their  private  property,  they 
owning  the  surrounding  lands.  A  party  came 
with  teams,  boats  and  a  seine,  which  last  they 
dragged  in  the  lake  against  the  will  and  protest 
of  the  owners  of  the  land.  The  latter  brought 
an  action  of  trespass  and  recovered  dama^. 
Mr,  Jtuttee  Breese,  in  announcing  the  decision^ 
of  the  court,  laid  down  the  following  princi-' 
pie  of  law:  "By  the  common  law,  aright  to 
take  flsh  belongs  so  essentially  to  the  right 
of  soil  in  streams  or  bodies  of  water,  where 
the  tide  does  not  ebb  and  flow,  tbat  if  the  ripa- 
rian proprietor  owns  upon  both  sides  of  such 
stream,  no  one  but  himself  may  come  upon  the 
limits  of  his  land  and  take  flsh  Uiere;  and  the 
same  rule  applies,  so  far  as  his  land  extends, 
to  wit,  to  the  thread  of  the  stream  where  he 
owns  upon  one  side  only." 

The  reason  for  departing  from  tne  common 
law  in  cases  of  this  kind  Is  well  and  clearly 
stated  by  Jvcbe  Qresham  in  the  case  of  In-  [8971 
dinna  v.  MOk.  11  Biss.  197,  U  Fed.  Rep.  889. 
He  there  says:  "Non-navigable  streams  are 
usuidly  narrow,  and  the  lines  of  riparian  own- 
ers can  be  extended  into  them  at  right  an&les, 
without  interference  or  oonftision,  and  without 
serious  injustice  to  anyone.  It  was  therefore 
natural,  when  such  streams  were  called  for  as 
boundaries,  to  hold  that  the  real  line  between 
opposite  shore  owners  was  the  thread  of  the 
current.  The  rights  of  the  riparian  proprie- 
tors in  the  bed  of  the  stream,  and  in  the  stream 
itself,  were  thus  clearly  defined.  But  when 
this  rule  is  attempted  to  be  applied  to  lakes 
and  ponds  practical  difl^culties  are  encoun- 
tered. They  have  no  carrent,  and  beine  more 
or  less  drctuar,  it  would  hardly  be  posfllble  to 
run  the  botmdary  lines  beyond  the  water's 
edge,  to  as  to  define  the  rights  of  shore  owners 
in  the  beds.  Beaver  Lake  la  seven  and  a  half 
miles  east  and  west,  and  leas  than  five  miles 
north  and  south.  Bztendhiff  the  aide  and  end 
lines  into  the  lake,  there  being  no  current* 
when  would  they  meet?  This  rule  la  applica- 
cable,  if  at  all,  whether  there  be  one  or  more 
riptftan  pToprleton.    I  do  not  think  the  mere 
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bf  MltdieUf  the  pUiotlff  in  error,  aniiist  three 
defeDdsnU,  Jab«i  Q.  Smale  tnd  Joho  L  and 
Ttwak  L  BenDett,  and  ■ummoDS  was  daly 
■erfed  oo  them.  The  BeDoetU,  beinff  attor- 
B^ja,  appeared  ipeciaUy  for  Conrad  N.  Jor- 
4n»  and  moved  tnat  he  be  tabtUtated  as  sole 
defendant.  The  motion  was  made  apon  an 
•flBdaTit  of  Jordan  that  the  Bennetts  had  no 
interest,  having  conveyed  tlie  property  to  him 
before  tbe  suit  was  commenced,  and  that  Bmale 
waa  a  mere  tenant  under  him,  Jordan,  and  Itad 
no  other  interest.  The  court  denied  the  mo- 
tion, and  thereupon  Jordan,  on  his  own  motion. 
was  admitted  to  defend  the  cause  as  landlord 
and  as  co-defendant  Afterwards,  and  in  due 
time,  Jordan  filed  a  petition  under  the  Act  of 
1875  for  the  removal  of  the  cause  into  the  cir- 
cuit court  of  the  United  States,  alleging  as  a 
ground  of  removal  that  the  plaintiff  was  a  dti- 
■en  of  Illinois,  and  that  he,  Jordan,  was  a 
dtizen  of  New  York,  and  sole  owner  of  the 
property,  and  that  the  sole  controversv  in  the 
cause  was  between  him,  Jordan,  and  the  plain- 
tiff, slating  the  facts  previously  ai&rmed  m  his 
affldavit  as  to  the  want  of  interest  in  the  Ben* 
Beds,  and  the  tenancy  of  Smale.  Oblections 
to  the  removal  being  made  by  the  plaintiff, 
Jofdan  asked  and  obtained  leave  to  amend  his 
petitioiit  snd  filed  an  amended  petition  setting 
ool«  in  addition  u>  the  facu  stated  in  his  orig- 
inal petition,  the  following  matter,  to  wit: 

"Your  petitioner  states  that  said  suit  is  one 
arising  under  the  laws  of  the  United  States  in 
this,  to  wit,  that  plaintiff  seeks  in  and  by  said 
salt  to  recover  lands  embraced  in  a  surver  of 
poblic  lands  made  by  ttie  government  of  the 
United  States  in  1874,  embracing  a  part  of  said 

1^^^    section  twenty  (30).  f p  87  N.,  R  15  B.,  8d  P. 

^^*   JL,  in  Illinois,  and  patents  issued  under  said 


under  which  your  petitioner  deraigned 
tttle  in  fee  simple  before  the  commencement 
of  asld  aoit  and  in  him  then  vested  by  convey- 
iooe  from  the  patentee. 

«*Tbat  the  plaintiff  claims  that  be  is  seised 
of  the  fractional  tract  described  in  the  declara- 
tfcm  aa  the  crantee  of  one  Horatio  D.  DeWiU; 
ttat  the  nid  survey,  patents  and  deeds  of  peti- 
tioDer  are  not  made  in  pursuance  of  the  Acts 
of  Ooogreas  and  laws  of  the  United  States  re- 
teting  to  the  surveying  and  disposition  of  the 
pobtto  lands  of  the  United  Sutes,  and  that  sakl 
Ad  of  Congress  and  laws  have  been  miscon- 
straed  bj  the  asld  Land  Department  and  disre- 
garded*  and  that  said  survqr,  patents,  deeds 
and  the  pfoceedings  of  the  Land  Department 

and  in  violation  of  tbecon- 
tract  richta  of  sakl  Mitchell  under  the  laws  of 
Ike  United  States;  that  by  virtue  of  the  alk«ed 
ownership  of  said  fractional  tract  described  in 
the  declaration  he,  ttie  plaintiff,  under  and  in 
pofsnaDoe  of  said  Act  of  Congress  and  laws  of 
Ike  United  States,  is  also  the  owner  of  said 
lands  so  owned  br  your  petitioner  by  virtue  of 
said  surver  of  1874  and  patents  and  deeds  there- 

~  w.    This  petitioner  claims  title  in  fee  to 


mU  liBde  other  than  said  f  ractk>nal  tract  by 
▼iitae  of  said  martj  of  1874,  saki  patents  and 
deeds  IsiDed  thereunder  in  pursuance  of  the  Act 
of  OoafTSBS  afoicaaid  and  Uws  of  the  United 
States^  and  tteretoe  states  that  said  suit  is  one 
aiWaf  vader  the  laws  of  the  United  States  en- 
tlttliv  t^  petickner  lo  a  removal  of  the  suit 

lit  U.I. 


under  the  Act  of  Congress  entitled  'An  Act  to 
Determine  the  Jurisdiction  of  the  Circuit  Courts 
of  the  United  States,  and  to  R^^te  the  Re- 
moval of  Causes  from  the  State  Courts,  and 
for  ether  Purposes,'  in  force  March  8,  1875, 
for  that  cause  alone.** 

Whether  the  facts  stated  in  the  original  peti- 
tion for  removal  were  sufllcient  for  that  pur- 
pose, may  oerhaps  admit  of  some  question. 
The  plaintilz  was  aUesed  to  be  a  citizen  of  II- 
linois^and  ^e  defendant  Jordan  a  citizen  of 
New  York.  The  dtizenf  hip  of  the  other  de- 
fendants was  not  mentioned,  though  it  is  un- 
derstood they  were  residents  of  Dlinois.  It  is 
clear,  therefore,  that  the  case  wss  not  remov- 
able unless  the  interest  of  Jordan  was  so  sepa- 
rate and  distinct  from  that  of  the  other  de- 
fendants that  it  could  be  fully  determined,  as 
between  him  and  the  plaintiff,  without  the 
presence  of  the  others  as  parties  in  the  cause. 
As  he  alone*  according  to  his  statement,  had 
the  title,  and  as  Smale  was  merely  his  tenant, 
if  this  relation  was  admitted  by  Smale  (as  it 
was),  there  would  seem  to  be  no  good  reason 
why  the  contest  respecting  the  title  might  not 
have  been  carried  on  between  him  and  the 
plaintiff  alone,  so  far  as  Smale  was  concerned. 
This  was  done  in  the  case  of  A^en  v.  Watwn, 
118  U.  S.  694  [88: 1098]:  but  no  obiecUon  to 
the  removal  on  that  ground  was  maoe,  though 
objections  were  msde  on  other  grounds,  which 
were  not  sustained  by  the  court.  Still,  as  the 
fact  appeared  on  the  record,  if  it  had  been  suf- 
ficient to  devest  the  circuit  court  of  iurisdio- 
tion  altogether,  this  court  could  hardly  have 
omitted  to  pass  upon  it  We  do  not  see  that 
the  Statute  of  Illinois  would  mske  any  differ^ 
ence  in  the  result  It  merely  declares  that  in 
ejectment  the  occupant  of  the  land  shall  be 
named  as  defendant  and  that  all  other  persona 
claiming  title  or  interest  to  or  in  the  same  may 
be  Joined  aa  defendants.  Starr  A  Curtiss*  SUt 
981,  %  6.  This  is  merdv  declarative  of  the 
common-law  rule,  and  makes  no  change  in  the 
character  of  the  action  or  the  principle  of  pro- 
cedure therein.  True,  it  waa  decided  in  the 
case  otPMpiw.  Oak$.  117  U.  a  888  (29:8881. 
that  the  tenant  is  a  proper  party,  and  that,  if 
the  cause  is  removed  1^  reason*  of  his  citizen- 
ship, the  circuit  court  wiD  not  be  deprived  of 
lurMiction  by  tlie  subsequent  admission  of  the 
landlord  as  a  defendant  though  a  dtizen  of 
the  same  Sute  with  the  plaintiff.  But  this 
does  not  prove  that  a  landlord  may  not  become 
the  primary  and  only  contestant,  where  the 
tenant's  interests  are  subordinated  to  and  mada 
dependent  on  his. 

As  to  the  other  defendsnts.  the  Bennetts, 
there  may  have  beengreater  difficulty  in  sus- 
taining a  removaL  Thety  were  made  defend- 
ants apparently  in  good  faith,  and  were  not 
acknowledged  to  be  tenants  of  Jordan;  and  the 
plaintiff  ought  well  insist  on  prosecuting  hia 
action  against  them,  aa  well  as  against  Jordan, 
in  order  that,  if  he  should  be  successful,  there 
might  be  no  failure  of  a  complete  recovery  of 
the  land  claimed  by  him.  We  have  bekl  that 
a  defendant  cannot  make  an  actkm  several 
whkh  the  idaintiff  elects  to  make  Joint  LiUU 
V.  GiUi,  118  U.  S.  698  [80: 8891. 

But  be  this  aa  H  may,  we  think  that  the  ad- 
dittooal  grotmd  of  rsoMTil,  stated  Ib  the 
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nod  contended  that  It  was  not  embraced  in  the 
plaintiffs'  title.  Bat  Judg^  Drummond  held 
that  the  case  was  governed  by  the  principles 
announced  by  this  coort  in  at,  Paul  A  P.  R. 
Co,  ▼.  Sehurmeier,  and  that  as  the  plat  referred 
to  in  the  patent  showed  that  the  land  conveyed 
was  bounded  by  the  lake,  the  patent  should  be  so 
construed,  ana  gave  judgment  for  the  plaintiff. 
A  question  is  made  with  regard  to  the  effect 
of  the  proceedings  which  took  place  before 
the  register  and  receiver  of  the  local  land  office, 
and,  l^  appeal,  before  the  commissioner  of  the 
Oeneral  Land  Office  and  the  Secretary  of  the 
Interior,  in  relation  to  the  right  of  the  govern- 
ment to  survey  and  grant  the  lands  under 
Wolf  Lake  in  1874.  Both  Hardin  and  DeWitt 
were  notified  of  said  proceedings  and  appeared 
and  contested  the  same;  but  the  decision  was 
against  them  and  in  favor  of  the  government. 
It  is  contended  that  by  this  decision  the  ques- 
tion became  re»  judicata,  and  that  Hardin  and 
DeWitt  and  those  claiming  under  them  are 
bound  therebv.  It  is  very  true  that  the  decis- 
ious  of  the  Land  Department  on  matters  of 
fact  within  its  jurisdiction,  made  in  due  course 
of  Administration,  cannot  be  called  in  question 
collaterally.  But,  as  was  declared  in  the  re- 
cent case  of  Davii  v.  Weibbold  [ante,  p.  2881, 
decided  at  tbe  present  term  of  this  court,  *^n 
ibc  lands  patented  were  not  at  the  time  public 
£401  ]  property,  having  been  previously  disposed  of,  or 
no  provision  bad  been  made  for  their  sale  or 
other  disposition,  or  they  had  been  reserved 
from  sale,  the  Department  had  no  jurisdiction 
to  transfer  the  lands,  and  their  attempted  con- 
veyance by  patent  is  inoperative  and  void." 
8o  that,  ii  the  lands  have  been  ''previously 
disposed  of,"  the  De|5nrtroent  has  no  jiuisdic- 
lion  over  them;  and  tbe  question  whether  they 
have,  or  have  not,  been  pievibusly  disposed  of 
is  a  judicial  question,  and  not  determinable  by 
the  executive  department,  except  for  the  pur- 
f)Ose  of  governing  its  own  conduct  in  the  ad- 
ministration of  its  functions.  The  same  prin- 
"•ciple  is  involved  in  Moore  v.  RMins,  1H$  U.  S. 
580  [24:  8481,  where  it  was  said  by  Mr.  Justice 
Miller,  speaking  for  the  court:  "With  the  title 
pn8.«es  away  all  authority  or  control  of  the  ex- 
ecutive deiwrtment  over  the  land,  and  over  ttie 
title  which  it  has  conveyed.  It  would  be  as 
reasonable  to  hold  that  any  private  owner  of 
land  who  has  conveyed  it  to  another  can,  of 
his  own  volition,  recall,  cancel  or  annul  the 
instrument  which  he  has  made  and  delivered. 
If  fraud,  iP^take,  error  or  wrong  has  b^n 
4lone,  the  courts  of  justice  present  the  only 
remedy.  These  courts  are  aa  open  to  the 
United  States  to  sue  for  the  cancellation  of  the 
4ieed  or  reconveyance  of  the  land  as  to  individ- 
uals: and  if  the  corernment  is  the  party  in- 
jured this  is  the  proper  course."  i^in, 
rcfrrring  to  the  power  of  the  Secretary  «  the 
interior  after  patent,  it  is  said:  **Hc  is  abso- 
lutely without  auihority.  If  this  were  not  so, 
tbu  titles  derived  from  the  United  States,  in- 
stead of  being  the  safe  and  assured  evidences 
of  ownership  which  they  are  generally  sup- 
posed to  be,  would  be  always  subject  to  the 
fluctuating  and  in  many  cases  unreliable  action 
of  the  Land  Office.  Jno  man  could  buy  of  the 
^grantee  with  safety,  because  he  eomd  only 
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convey  subject  to  the  right  of  the  offioen  of  Mm 
government  to  annul  his  title." 

On  the  whole,  our  conclusioii  la  that  tb« 
court  below  ought  to  have  givon  judgmens 
for  the  plaintiff,  as  against  thb  <lefendantg 
to  t)ie  centre  of  Wolf  Lake,  instead  of  to  low- 
water  mark,  in  front  of  the  southeast  frao-  [4M] 
tional  quarter  of  section  10,  and  in  front  of  the 
northeast  fractional  quarter  of  section  80,  and 
to  the  middle  of  the  bay  or  proledion  of  said 
lake  in  front  of  the  east  part  of  the  southeast 
fractional  quarter  of  said  section  80.  If  there 
should  arise  any  question  between  the  plaintiff 
and  other  riparian  owners  of  lands  situated  on 
the  margin  of  the  lake,  as  to  the  convergence 
of  the  side  lines  of  the  plaintiff's  land  in  the 
lake,  it  can  be  disposed  of  by  the  parties  them- 
selves by  a  resort  to  equity  or  to  such  oUier 
form  of  procedure  as  may  be  proper. 

The  judgment  must  he  reversed,  and  the  cause 
remanded  with  instructions  to  enter  judgment 
for  the  plaintiff  in  conformity  toith  this  opin- 
ion. 

Mr.  Justice  Brewer*  dissenting: 
Mr,  Justice  Gray,  Mr.  Justice  Brown  and 
myself  are  unable  to  concur  in  the  foregoine 
conclusions.  Beyond  all  dispute  tbe  settled 
law  of  this  court*  established  oy  repeated  de- 
cisions, is  that  the  question  how  far  the  Utle  of 
a  riparian  owner  extends  is  one  of  local  law. 
For  a  determination  of  that  question  the  stat- 
utes of  the  State  and  the  dediaons  of  its  high* 
est  court  furnish  the  best  and  the  final  autiiori* 
ty.  In  the  case  of  iyt,  Louis  v.  Bute,  decided 
at  the  present  term  (188  U.  8.  226,  242  [84: 
941.  947]),  it  was  said  by  Mr.  Justice  Blatch- 
ford,  speaking  for  the  court:  "  The  question 
as  to  whether  the  fee  of  the  plaintiff,  as  a  ripa- 
rian proprietor  on  the  Mississippi'Biver,  extends 
to  the  middle  thread  of  the  stream,  or  only  to 
the  water's  edge,  is  a  question  in  regard  to  % 
rule  of  property,  which  is  govern^  by  the 
local  law  of  Illinois.  Barney  v.  Keokuk,  94  U. 
S.  834,  888  124:  224,  228];  bt.  Louis  v.  Mjfers, 
118  U.  S.  666  [28:  1181]^  Packer  ▼.  Bird,  187 
U.  8.  661  [84:  819].  In  Barney  y.  Keokukiiie 
said  that  If  the  States  '  choose  to  resign  to  the 
riparian  proprietor  rights  which  properiy  be- 
long to  them  in  their  sovereign  capacity,  it  is 
not  for  others  to  raise  objections.' "  The  caaea 
referred  to  in  this  quotation  affirm  the  same 
doctrine. 

If  we  turn  to  the  decisions  of  the  8upreme 
Court  of  Illinois,  we  find  one  rule  laid  down  [403i 
for  running  water  and  another  for  lakes  and 
ponds.  In  the  former  case  the  riparian  owner 
owns  to  the  thread  of  the  current;  in  tbe  latter 
to  the  water  line.  No  distinction  Is  made  on 
account  of  the  size  of  either  stream  or  pond. 
Without  noticing  the  authorities  in  reference  to 
rivers  or  other  runninj^  water,  H  la  enough  to 
refer  to  the  decisions  in  referenee  to  lakee  and 
ponds.  In  the  case  of  Seaman  ▼.  Smith,  decid- 
ed in  1860  (24  HI.  621.  525),  it  was  held  that  m 
riparian  owner  on  a  large  lake.  Lake  Michigan, 
took  title  only  to  the  water  line.  Tbe  reason 
of  that  decision  was  thus  expressed  In  the  opin* 
ion  of  the  court:  "  These  great  bodies  of  wa- 
ter, having  no  currents,  like  rivers  and  other 
running  streams,  cannot  present  tbe  same  ree 
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:>()Ds  wbj  the  boaDdar}  should  be  extended  be- 
yond the  water's  edge,  where  it  is  ordinarflj 
found,  that  apply  to  running  bodies  of  water. 
Where  such  streams  are  called  for  as  a  bound- 
«ry,  the  thread  of  the  current  is  held  to  be  the 
line  from  each  dde.  Such  a  rule  could  not, 
for  the  want  of  a  current,  be  adopted  in  this 
case.  It  would  not  be  sanctioned  either  by 
analogy  to  the  rule  or  by  reason.  And  if  the 
ouler  edge  of  the  water  be  passed,  owing  to 
the  approximation  of  these  bodies  to  a  circular 
shape,  it  would  be  found  exceedingly  difficult. 
If  not  impossible,  to  ascertain  where  the  bound- 
ary should  be  fixed,  or  the  shapn  it  should  as- 
sume." It  will  be  perceived  that  the  same  rea- 
aoning  applies  whether  the  lake  be  a  large  or  a 
small  one.  There  ia  no  decision  or  intimation 
by  the  Supreme  Ck>urt  of  that  State  questioning 
the  rule  thus  laid  down. 

Again,  in  1886,  in  a  later  case,  TrutUa  cf 
BehooU  V.  BckroU,  120  Dl.  509, 0  West  Rep.  741, 
^e  question  arose  as  to  a  smaU  lake,  no  larger 
than  the  one  in  controversy,  and  the  same  rule 
was  applied  there  as  in  the  case  of  Lake  Michi- 
gan; and  it  was  held  that  the  title  of  the  ripa- 
rian owner  stopped  at  the  water  line,  and  the 
case  of  Seaman  v.  Smithy  ntpra,  was  cited  as 
furnishing  the  authority  and  reasoning  for  the 
rule.  Nor  was  this  a  mere  casual  or  incidental 
remark  in  the  course  of  an  opinion.  The  opin- 
ion is  some  seven  pages  in  length,  and  over  four 
pages  are  devoted  to  a  discussion  and  decision 
of  this  question.  It  was  the  pf-^'^cipal  and 
paramount  question,  fully  reasoned  out  and  ob- 
viously  carefully  considered.  We  quote  as  f ol- 
^04J  lows:  "  It  is  equally  well  settled  that  grants 
of  land  bounded  by  streams  or  rivers  above 
tide-water  carry  the  exclusive  right  and  title  of 
the  erantee  to  the  centre  of  the  stream,  tisque 
adjBum  aqtUB,  subject  to  the  easement  of  navi- 
gation in  streams  navigable  in  fact,  unless  the 
terms  of  the  grant  clearly  denote  the  intention 
to  stop  at  the  edge  or  mardn  of  the  stream.  8 
Kent,  Com.  427;  2  Hilliai^  on  Real  Prop.  92; 
Angell  on  Watercourses,  sec.  5;  Jone$  v.  8oU' 
lard,  66  U.  8.  24  How.  41  [16:  604];  Indiana 
▼.  Milk,  11  Fed.  Rep.  889;  Canal  Appraisertr. 
People,  17  Wend.  696;  Child  v.  Starr,  4  Hill, 
369;  Seatnan  v.  Smith,  24  HI.  521;  BoekwU  ▼. 
Baldwin,  68  HI.  19;  Braxon  v.  Breeeler,  64  Dl. 
488;  Washington  lee  Co.  v.  ShortaU,  101  III  46. 
Bat  an  entirely  different  rule  applies  when 
land  is  conveyed  bounded  along  or  upon  a  nat- 
ural lake  or  pond.  In  such  case  the  grant  ex- 
tends only  to  the  water's  edge.  Angeu  on  Wa- 
tercourses, sees.  41,  42;  8  Kent,  Com.  489,  note 
a,  citing  Bradley  v.  Bice,  18  Me.  201,  and  Wa- 
terman V.  Johneon,  18  Pick.  261.  See  also 
Warren  v.  Chambers,  25  Ark.  120;  Indiana  v. 
Milk,  11  Fed.  Rep.  889,  citing  me^er  v.  Spi- 
nola,  54  N.  Y.  877;  Mansur  v.  Blake,  62  Me. 
^  State  V.  OOmanton,  9  N.  H.  461;  Paine  ▼. 
Woods,  108  Mass.  160;  Fleteher  v.  Phelps,  28 
Vt.  257;  Austin  Y.Builand  JZ.  Cb.  45  Vt.  216; 
Boorman  v.  Sunnuehs,  42  Wis.  288;  DelapMne 
▼.  Ohieaao  d  y.  W.  B,  Co.  Id.  214,  and  Seaman 
▼.  Smith,  24  HI.  521.  See  also  Nelson  ▼.  But- 
4erfkld,  21 '^e.^l2»;  Wfst  BosOntry  y.  SMdard, 
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7  Allen,  158;  Oandl  Oomrs.  v.  People,  6  Wend. 
428;  Jakeway v. BarretL9S Vt 816;  Primm ▼, 
Walker,  88  Mo.  99;  Wood  ▼.  Kelley,  80  Me. 
47."  And  again:  "Indeed,  the  controlling 
distinction  between  a  stream  and  a  pond  or  lake 
is,  that  in  the  one  case  the  water  has  a  natural 
motion — a  current — while  in  the  other  the  wa- 
ter is,  in  its  natural  state,  substantially  at  rest. 
And  this  is  so  independent  of  the  size  of  the 
one  or  the  other.  The  flowing  rivulet  of  but 
a  few  inches  in  width  is  a  stream  as  certainly 
as  the  Mississippi  And  when  lands  are  grant* 
ed  by  the  proprietor  of  both  land  and  stream, 
bounding  such  grant  upon  the  stream,  the 
grantee  acquires  right  ana  title  to  the  thread  or 
middle  of  the  stream.  This  right  is  grounded 
upon  the  presumption  that  tne  grantor,  bv 
making  the  stream  the  boundary,  intended  hia 

San  tee  to  take  to  the  middle  of  Uie  stream;  and 
is  presumption  will  prevail  until  a  contrary 
intent  is  made  to  appear.  Boektoell  v.  Baldisin, 
58  UL  19.  The  right  spoken  of  does  not  rest 
upon  the  principle  that  when  a  grant  is  bound- 
ed on  a  stream  the  bed  of  the  stream  to  the 
thread  or  middle  passes  as  incident  or  appurte- 
nant to  the  bordering  land,  for  the  bed  of  the 
stream  is  land,  though  covered  with  water,  and 
lapd  cannot  pass  as  appurtenant  to  land.  As 
is  said  in  CAOtf  V.  .Storr,  4  HiU,  869.  *  A  con- 
veyance of  one  acre  of  land  can  never  be  made, 
by  any  legal  construction,  to  carry  another  acre 
bv  wav  oiinddent  or  appurtenance  to  the  first.' 
The  riparian  proprietor  claiming  to  the  thread 
or  middle  of  the  stream  must  show  the  border- 
ing water  to  be  a  stream,  and  that  his  grant,  in 
terms  or  legal  effect,  is  bounded  upon  or  along 
such  stream — that  the  stream  is  made  the 
boundary." 

These  quotations  show  that  there  was  no 
mere  inadvertent  or  casual  remark,  but  that  it 
was  the  distinct  and  well-considered,  as  it  was 
also  the  unanimous,  decision  of  the  highest 
court  of  the  State.  We  do  not  think  it  sufli- 
cient  to  overthrow  the  foroe  of  this  decision  to 
say  that  the  common  law  of  England  was  dif- 
ferent, a  proposition  which,  in  passing,  we  may 
say  we  doubt;  nor  that  there  was  anouer  ques- 
tion in  the  case  also  referred  to  in  the  opinion, 
which  fully  justified  the  decision;  and  that 
therefore  the  discussion  and  decision  of  this 

auestion  were  unnecessary,  for  that  other  ques- 
bn  was  put  after  this  in  the  opinion,  and  waa 
evidently  intentionally  made  subordinate  to 
this. 

Believinff  that  the  law  of  ^  IlUnois  has  been 
determinea  by  its  supreme  oourt,.  we  think 
that  determination  is  conclusive  on  this  court. 
As  strengtbenins;  the  views  we  have  expressed, 
mav  also  be  noticed  the  opinions  of  the  circuit 
ana  district  judges,  in  this  very  case,  on  sepa- 
rate trials  (see  16  Fed.  Rep.  828).  both  an- 
nounced before  the  decision  in  120  Illinois,  and 
agreeing  that  under  the  lavrs  of  Illinois  the  title 
of  the  riparian  owner  stopped  with  the  water. 
The  long  Judicial  experience  of  those  judges 
and  their  lamiliarity  with  the  laws  of  Illinois 
give  to  these  opinions  great  weight  We  there 
fore  dissent  from  the  conclusioDs  of  the  court 
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•ad  ^  acres.  It  appetn  tbmt  at  the  time  of 
the  sarvej  and  patent  and  now  there  was  and 
it  a  tongue  of  land  extending  out  beyond  the 
garrejA  land  into  the  lake,  oontainlnff  about 
twen^-five  acres ;  to  that  by  purchaBuig  this 
little  piece  of  four  acres  and  a  fraction,  at  the 
gOTemment  price*  the  purchaser,  as  it  is  held, 
took  title  not  merely  to  the  land  surveyed,  but 
to  the  twenty-flye  acres  of  dry  land  outside  of 
r4f  gi  the  surr^.  as  well  as  the  large  area  of  land 
under  the  lake  and  in  front  of  uie  bank.  This 
result  is  certainly  suggestiTe. 

On  the  question  of  removal  it  appears  that 
In  this  action ,  one  of  ejectment,  there  were 
present  as  defendants  a  tenant  and  bis  landlord, 
the  latter  coming  in  on  his  own  motion,  after 
suit  was  commenced.  The  tenant  and  the 
plaintiff  were  citizens  of  the  same  State.  The 
Illinois  Statute  of  £Jectment  bearine  upon  the 

auestion  of  parties  defendant  U  as  follows:  "If 
le  premises  for  which  the  action  is  brought  are 
actually  occupied  by  any  person,  such  actual 
occupant  sball  be  named  defendant  in  the  suit, 
and  aU  other  persons  claiming  tide  or  interest 
to  or  in  the  same  may  also  be  Joined  as  de- 
fendants." Starr  A  Curtiss*  Stot  981,  sec.  6. 
The  defendant  was  therefore  a  necessary  party. 
In  Phe^  ▼.  Oaki,  117  U.  S.  286  [29:  888], 
which  was  also  an  action  of  ejectment,  tenant 
and  landlord  being  parties  defendant,  the  lat- 
ter coming  in  as  here  after  the  commencement 
of  the  suit,  tbis  court  held  that  *'  the  pkintiff 
has  a  real  and  substantial  'controversy'  with 
the  defendant  (the  tenant)  within  the  meaning 
of  the  Act  for  removal  of  causes  from  state. 
courts,  which  continues  after  his  landlord  is 
summoned  in  and  becomes  a  party  for  the  pur- 
pose of  protecting  hii  own  interest"  This  de- 
cision seems  to  us  to  forbid  a  removal  on  the 
ground  of  citizenship. 

So  far  as  a  f^eraf  question  is  concerned,  it 
is  familiar  law  that  ejectment  turns  on  the 
plaintiff's  title.  If  that  be  good,  he  is  entitied 
lo  recover:  if  it  fails,  then  it  is  immaterial  what 
daim  or  tiUe  defendant  may  have,  the  verdict 
must  be  in  his  favor.  "If  there  is  any  excep- 
tion to  the  rule  that  in  an  action  to  recover  pos- 
session of  land  the  plaintiff  must  recover  on  tbe 
strength  of  his  own  titie,  and  that  the  defendant 
in  possession  can  lawfully  say,  'Until  you  show 
wme  title,  you  have  no  right  to  disturb  me,'  it 
has  not  been  pointed  out  to  us."  Beynoldi  v. 
Iron  saver  Min.  Oo.  116  U.  S.  687,  692  [29: 
774.  776]. 

If  the  plaintilTs  first  grantor,  by  his  patent 
from  the  government  for  the  land  on  the  bank, 
took  titie  to  the  centre  of  the  lake,  he  was  en- 
titled to  Judgment  for  possession  \  and  no  act 
of  the  officers  of  the  Land  Department,  sub- 
aequentiy  thereto,  could  devest  or  limit  his 
[417?  rignt,  or  prevent  his  recovering  Judgment.  On 
the  other  hand,  if  the  patent  only  carried  titie 
to  the  water  line,  then  it  is  entirely  immaterial 
to  the  plaintiff  what  action  tbe  officers  of  the 
Land  Department  may  have  tsken  in  reference 
to  the  premises  beyond;  the  defendant  would 
be  entitled  to  Judgment;  and  that  irrespectively 
of  the  question  whether  he  had  any  titie,  or 
thouffh  It  was  vested  in  the  State. 

It  Is  a  novel  proposition  that,  in  an  action  of 
ejectment,  a  party  defendant  can,  by  setting 
up  some  daim  under  the  laws  of  the  Unitea 
States,  a  daim  which  cannot  be  inquired  into 
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on  tbe  trial,  because  it  in  no  manner  affects 
the  pUdntiff's  titie,  which  is  the  subject  of  dis- 
pute, make  such  unnecessaiy  and  irrelevant 
claim  a  ground  of  removal  from  the  state  to 
the  fedend  court. 

We  think  the  case  should  have  been  reversed 
and  remanded  to  the' state  court  i  and  in  that 
wav  an  early  re  examination  might  have  been 
had  in  the  Supreme  Court  of  tbe  State  on  the 
merits  of  tbe  prindpal  question. 


ESSEX  PUBLIC    ROAD    BOARD,    Bg. 

in  Err,, 

«. 

JACOB  SEINELE. 

CSee  8.  a  Reporter^  ed.  ttA^848L) 

N0W  Jertey  Law  of  March  SI,  18Si,  eorutiiu^ 
Uonal — PMie  Boad  Beard  aueuiMfU  not  a 
eontraet — when  Legiilature  may  direct  rt&U- 
tution  of  property* 

L  The  New  Jersey  Law  of  ]faroh8UlSSS,provtdiiiff 
a  mode  bjwhldi  an  aaseesment  may  be  dls- 
oharged  where  the  real  estate  has  been  sold  to  tiie 
PuhUo  Boad  Board,  does  not  tmpahr  a  ooDtraet, 
or  deprive  of  property  without  due  process  of 
law. 

2.  The  Publio  Boad  Board  cannot  hold  real  estate, 
in  a  private  sense;  by  biddinff  it  in  at  its  own  sale, 
it  acquires  no  proprietary  interest  in  it;  the  Lefds- 
lature  ooold  prescribe  terms  on  which  the  land 
owner  might  redeem. 

8.  Bven  as  to  third  parties  an  ssseasment  Is  not  a 
contract  in  the  sense  in  which  the  word  is  used  in 
the  Constitution  of  the  United  States. 

4  Bestoration  to  the  injured  party,  by  tbe  judg« 
ment  of  the  tribunal  established  by  the  New 
Jersey  Law  of  1888,  of  the  sum  taken  from  him  in 
excess  of  the  benefits  conferred,  cannot  constitute 
an  illegal  taking  of  property  from  the  Boad 

'    Board* 

[No.  2e2.] 

StOnnittod  March  tS.  1891.    Deddod  May  11, 

1891. 

rl  ERROR  to  tbe  Supreme  Court  of  the  Sute 
of  New  Jersey  to  review  a  judgment  of  that 
court  affirming  the  Judgment  of  the  Circuit 
Court  of  Essex  County,  in  that  State,  appoint- 
ing arbitrators  to  settle  and  adiust  tbe  matter 
in  difference  between  Jacob  Skinkle  and  tbe 
Essex  Public  Road  Board  in  reference  to  cer- 
tain assessments,    j^fflrmed* 

SUtement  by  Mr.  ChitfJuHioe  Fnllert 
The  case  is  thus  stated  in  the  oninion  of  the 

Court  of  Errors  and  Appeals  of  New  Jersey. 

delivered  by  ifr.  Justice  Parker,  and  reported 

in  49  N.  J.  L.  641,  664: 

'**Tbe  Essex  Public  Road  Board'  was  created 
by  an  Act  of  the  Legislature,  approved  March 

Nora.— ^  to  what  U  due  proeeet  qf  laiw^  see  note 
to  Pearion  v.  Yewdall,  S4:48B. 

Betroepeeteoe  itottitet,  when  vaJUd,  See  noCs  to 
Otoe  County  v.  Baldwin,  tMSL 

Fifteenth  Amendment  to  Untted  8tate$  Oonettt^ 
tion^  Um  eonetrwtton  and  egecL  See  note  to  United 
States  V.  Beese,  28:068. 

Ae  to  eonetUuttonalUy  ef  ex  post  facto  Ioim,  see 
notee  to  Caider  v.  Buh,  1448e  Sturges  v.  Orowntn- 
shield«4dn8i 

HO  U.  ^« 
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tl,  1869.  The obiectof  the  Act  wuto  create 
%  body  chanted  with  the  duty  of  ooDstnictiog 
and  maJDtabing  a  better  clais  of  public  car- 
riage roada  in  the  OoontT  of  Eewx. 

'*The  fifth  aectioo  of  toe  Act  providea  for  the 
•aaeaameDt  of  damagea  tustalDed  by  owners  of 
landa  taken  for  roadi,  and  also  for  anessment 
«poii  other  lands  benefited  by  soch  roada. 

"The  fifteenth  section  proTides  that  the  as- 
aeasments  laid  for  benefits  shall  be  and  remain 
Uena  apoo  the  lands  benefited  untU  paid;  and 
where  the  assessments  are  not  paid,  authority 
la  glTen  to  the  Board  to  sell  such  lands  at  publfc 
aale  to  any  person  who  will  take  the  same  for 
the  ahortest  period  of  time,  not  exceeding  fifty 
jeara,  and  pay  the  full  amount  due  on  Uie  aa- 
asasment 

"The  aection  last  named  also  enaota  that  the 
Road  Board  shall  give  to  the  purchaser  of  the 
lands  a  certificate  of  sale,  describing  the  prem- 
ises so  sold,  and  the  length  of  time  for  which 
they  were  purchased;  and  also  contains  the 
further  prorision  that  if  at  the  end  of  three 
Tears  from  the  day  of  sale  the  lands  shall  not 
bare  been  redeemled,  the  Board,  upon  surren- 
der of  said  certificate,  shall  execute  and  delirer 
to  the  purchaser  a  declaration  of  sale  of  said 
knda,  with  the  provision  that  the  time  for  re- 
deeming the  same  shall  remain  open  (notwith- 
standing the  term  of  three  years  may  have  ex- 
pired) until  the  term  for  which  the  purchaser 
agreed  to  take  the  same  shall  be  ended. 

"By  a  supplement  approved  March  81, 1875. 
rssfti  ^  ^'^  pcovided  that  such  lands  as  were  not  bid 
t***J  off,  when  offered  at  the  original  sale,  or  at  a  re- 
asle,  when  the  first  purchaser  failed  to  comply, 
Aould  be  atruck  off  U>  the  Road  Board  by  its 
eorporate  name,  for  the  term  of  fifty  vears,  and 
that  it  might  be  held  and  sold  or  assigned  and 
dispoaed  of  by  said  Board  tot  the  use  of  the 
county,  with  all  the  rights  and  privileges  of  a 
purckiaaer  at  such  sale,  and  subject  to  uie  same 
oooditioiis  and  llmitationa. 

''On  the  81st  day  of  March,  1882,  an  Act  was 
psased  which  givea  power  to  compound,  adjust 
and  oompromne  any  tax  or  assessment  which 
may  have  been  laid,  or  might  thereafter  be  laid, 
by  virtue  of  the  powers  conferred  by  the  Acta 
eooconing  the  Road  Board,  between  the  Board 
and  the  owner  or  mortgagee  of  any  land  which 
may  have  been  or  thereafter  might  be  taxed  or 
aasesaed  for  benefits,  and  to  discharge  the  land 
from  the  lien  of  such  tax  or  assessment,  upon 
payment  of  the  sum  sgreed  upon. 

^'The  said  last-mentioned  Act  also  provides 
that  in  case  of  an  application  by  any  owner  or 
■wrtngee  for  an  adjustment,  with  the  Road 
Board,  of  any  tax  or  assessment  laid,  and  their 
faflure  to  agree,  or  in  case  of  neglect  or  refusal 
of  the  Board  to  act  upon  the  application,  the 
owner  or  mortgagee  who  made  the  application 
to  the  Board  ror  adjustment  may  petition  the 
Justice  of  the  supreme  court  who  nolds  the  cir- 
cuit court  of  the  county  where  the  land  Hea, 
for  the  appointment  of  arbitrators  to  settle  and 
adjust  the  matter  in  difference  between  the 
padilooer  and  the  Board. 

"The  third  sectioo  of  the  Act  last  mentioned 
provides  that  the  said  Justice  of  the  supreme 
court,  if,  in  his  discretion,  he  deems  it  a  proper 
case  for  arbitraticm,  shall  appoint  arbitrators, 
wIm>,  after  notice  and  hearing,  shall  fix  and  ad- 
Just  a  specific  sum  U>  be  paid  by  the  owner  or 
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mortgagee  so  petitioning,  in  fol!  settlement  and 
discharge  of  the  tax  or  assessment;  provided, 
that  saia  Act  shall  not  apply  to  cases  where  the 
land  had  been  sold  for  taxea  or  assessments,  and 
bought  bv  a  bona  fide  purehaser,  other  than 
the  Board  or  its  representative. 

"The  said  Act  alao  requires  that  the  arbitra- 
tora  shall  report  in  writing  to  asid  Justice  of 
the  supreme  court,  who  wul  order  it  filed  with 
the  clerk  of  the  county,  and  that  upon  service 
of  a  certified  copy  of  such  report  on  the  Road 
Board,  with  the  tender  of  the  amount  named 
therein,  together  with  interest,  to  the  Board,  it 
shall,  try  its  proper  officers,  receipt  the  tax  or 
assessment  against  such  land  in  full  and  give 
a  release  and  aoqtdttance  of  the  same  from  the 
lien  of  any  such  tax  or  assessment,  and  that 
the  said  land  shall,  by  operation  thereof,  be 
freed,  released  and  dischatged  from  the  lien 
and  incumbraDce  thereof. 

"Under  the  Act  of  1888.  Jacob  dkinkle,  the 
defendant  in  error,  presented  a  petition  to  the 
Justice  of  the  supreme  court  who  holds  the  Ciiw 
cult  Court  of  Essex  County,  asking  for  the  ap- 
pointment of  arbitrators  to  settle  and  adjust 
the  matter  in  difference  lietween  him  and  the 
Essex  Public  Road  Board,  in  reference  to.  cer- 
tain assessments  for  benefits,  which  had  been 
imposed  on  certain  lands  of  his,  under  the  Act 
incorporating  the  Essex  Coun^  Road  Board 
and  supplements  thereto. 

"It  appean  bj  the  petition  that  the  title  to 
the  lands  on  which  the  assessments  for  bene- 
fits bad  been  laid,  at  the  time  they  were  laid, 
and  at  the  time  the  improvements  were  made, 
stood  in  the  name  of  Caleb  B.  Headley.  and 
that  the  said  Jacob  Skinkle  held  a  morigsge 
thereon;  and  that  subsequently  (but  before  the 
filing  of  the  petition)  said  Skinkle  became  the 
owner  thereof  bv  purchase,  under  foreclosure 
proceedings  on  bis  mortgage. 

"The  petition  of  Skinkle  sUtes  that  tie  had 
applied  in  writing  to  the  Road  Board  for  an 
agreement  and  compromise  of  the  sssessments 
on  said  land,  laid  for  benefits,  snd  that  said 
Board  had  declined  to  entertain  the  same. 

"After  presentation  of  the  petition,  duly 
verified,  to  the  Justice,  and  after  testimony  had 
been  taken,  the  said  Justice  certified  to  the  su- 
preme court,  for  its  advisoir  opinion,  a  num- 
ber of  questions  of  law,  which  bad  been  raiaed 
before  him,  on  the  modon  to  appoint  arbitra- 
tors. The  supreme  court  heard  argument  up- 
on the  Queations  which  had  tieen  certifled,  and 
returnea  to  said  Justice  ita  advisorv  opinion,  in 
which  the  legal  position  of  the  petitiooer  on  all 
the  questions  certified  wss  sustained.  Where- 
upon the  Justice  proceeded  under  the  petition 
and  appointed  arbitraton  to  aettle  and  adjust 
the  matter,  and  to  hear  partiea  and  their  wit- 
neases,  and  to  fix  the  sum  to  be  paid  1^  the 
petitioner  in  full  settlement  and  discharge  ol 
said  assessments  laid  bj  the  Essex  Publio  Road 
Board  upon  said  land. 

**Tbe  arbitraton  reported  that  they  fixed  and 
adjusted  a  specific  sum  (naming  the  amount) 
to  be  paid  by  said  Skinkle  to  the  Road  Board, 
in  full  settlement  and  diadiarge  of  the  assess 
menta  which  had  been  made  on  said  land, 
in  order  to  make  said  assessment  conform  in 
amount  to  the  benefita  conferred  upoo  saU 
property  bj  the  improvementa.  Upon  comine 
m  of  the  report  the  Juatioe  ordered  it  filed. 
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amended  petition,  was  soflBcient  to  authorize  of  the  survey,  an  outline  of  wbidi  ItibowBli 

the  removal  to  be  made.    It  states  very  clearly  the  report  of  Hardin  v.  Jordan,    As  sttted  ii 

that  the  controversy  between  the  parties  in-  that  case,  the  meander  line  is  described  in  tti 

volved  the  authority  of  the  Land  Department  survey  as  running  along  the  margin  of  tfei 

of  the  United  States  to  rrant  the  patent  orpa^  lake  and  the  plat  shows  all  the  fraotiooal  lol| 

ents  under  which  the  defendant  claimed  the  to  be  adjoining  the  lake..   The  finding  tia 

ri9:ht  to  hold  the  land  in  dispute  ^tcr  and  in  states  that  in  March,  1850,  Horatio  &  BeWM 

new  of  the  patent  under  which  the  plaintiff  purchased  from  the  United  States  and  recatel 

claimed  the  same  land.    This,  if  true,  certainly  a  patent  for  the  lot  described  as  "the  S.  W.  ta^ 

exhibited  a  claim  by  one  party  under  the  au-  tional  quarter  of  fractional  section  20,  intovi* 

tbority  of  the  government  of  the  United  States,  ship  87,  ran&:e  15.  in  the  district  of  ItndssiUM 

which  was  contested  by  the  other  ijarty  on  the  to  sale  at  Chicago,    Illinois,  containing  4J| 

ground  of  a  want  of  such  authority.    In  the  acres,  accordiogtotheofficialplatof  tbeturny 

settlement   of   this   controversy,    it  is   true,  of  the  said  lands  returned  to  the  Geneial  Lni 

the  laws  of  the  State  of  Illinois  might  be  in-  Office  by  the  surveyor-general;*  and  that  Ifei 

voked  by  one  party  or  both;  but  it  would  still  plaintiff  by  mesne  conveyances  had  acquiredaai 

be  no  less  true  that  the  authority  of  the  United  hfld  the  title  in  fee  simple  conve]red  to  DeWMl 

States  to  make  the  grant  relied  on  would  neces-  by  said  patent.    The  finding  then  describei  ihi 

sarily  be  called  in  question.    We  are  there-  lake  and  the  tongue  of  land  projecting  iolo  K 

fore  of  opinion  that  the   ground  of  removal  from  the  north  side  substantially  as  soowd  ta 

now  referred  to  presented  a  case  arising  under  the  report  of  Hardin  v.  Jordan^  to  which  nf» 

the  laws  of  the  United  States,  and  so  within  ence  may  be  made.  The  finding  then  piooflrii 

the  purview  of  the  Act  of  1876.    The  amend-  as  follows: 

ment  was  properly  allowed  and  no  valid  ob-  ..^gj^^j,^    That  the  lakes  and  lands  not » 

Efon         '"^  "^^^                                *^  \^T^oJm  {he  original  sorvev-iin  to  ^ 

^  The  plaintiffs  declaration  as  finally  amend-  *"  the  lands,  swamp  as  well  «  Uim  oofml 

ed^contSined  two  counts  on  which  heUed.  to  ^Mfi^ail^^  ^Fi^^^ ^ 
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it  north  range  15east,  according  to  the  olflci^  t^i:^:^ji^\^^l^^^ 

plat  of  the  survey  thereof  filed  m  the  land  ^     v.!  y  *"  ytv^^  v«mw»o,  ^w*  w  «iw ^ 

Sfflce  at  Chicago,  filinois.  prior  to  theyear  1848.  S.?^'* 'JlilJf^A'Sf  t^3S^^}^JSSl 

2.  A  count  cktoinit  ^  much  of  tie  S.  W.  **!?"*j!".?/i''!/!?.''^_S!*L"**** 


1.*  A  count  claiming  the  fractional  8.  W.  ?'  '5''^«  ****  <=^"!'*^,i''"  **'  5?.? 

quartfr  of  fractional  ^tion  20.  in  towiship  ^""^  2"**  *?™^  ^  ^  ■"il^'l/'n 

g^n-lv. __!«  °-„r^_«".jT_L._.v"_«°.sJ{  that  after  such  Burvey  was  made  the  Di 

plat 

e  at  Cvbicsi 

A  count  claiming  somuch  of  the  S.  W.  ;;;,';!Jl*t'"««H"in/  ^"^fT  "!^n.  !'!!r!^'T 

diately  in  front  of  that  described  in  the  first  thwP  K,  andjssuedto  t^  Alto  iuOo* 

^iit'^.^^'"'^^''  '•"""  "^  •"  e2'e^<^»dr«Sd'^.'sS£^*s 

The  d4ndanu'  pleaded  not  guilty,  and^^a  Z^i^^T^ ^^^"^^^^SSt^ 

the  same  time  with  the  case  of  Emiin  v.  Jor-  S2°S  JS^"",??  '"  *'  ^jS&?  !?3?'l3 

iZ    The  3ud«  made  a  n^ial  finding  of  '^^^^:^^^t^J^'9JA 

uic  a.  .»    w«v.i»/uai  ^uui^i  wi  iiavHuuiu  oc«-  ^gg^j^j   gurrej,   which  ooDtMt  WW  dcdM 

favor  of  (H 

described  m  the  Aral  count,  but  limited  by  the  f^l^l^^^^I^  ^^  to  adl  ■«  hi* 

S^eTtlfftKd^WKT^^I^ 

land  in  dispute,   found  the  defendanU  not  ^J^f^lJ^JT!!L^Jj^JZl 

guilty.    The   fricUonal  quarter-section  thus  ffi"*  £5*  SS^l^l^w  2^iE?^2ffl2?!2.t 

founa  to  belong  to  the  plaintiff  was  one  of  Uie  ^f.Z^,  V^J^^J^J^^^J^S^^ 

fractional  lots  on  Wolf  l^esurveyed  in  1884^  • '"®  ™  ?""°^J"  *"."T^.??"TL''5^tt 

^  mentioned  In  the  case  of  ^rdin  y.  J^  ^JH^^'^Zi^TJ^r^^^S^ 

dan.  lying  on  tie  norti.  side  of  the  lake,  and  ^,  *S,e^:S^  of  WlS?Vi 

on  the  plat  of  the  survey  it  was  shown  as  bor-  i^l"^  mT  w»k  -♦••-T  •«-!  #w»  i^ '  iia^ff 

dering  on  and  bounded  V  the  lake.  ^  fh^^ti^SSJS?  ^^^^SSm 

Tht  difference  between  this  case  and  that  of  5S?h2«.  nflTn  S5^S*^       ^^ 

Hardin  v.  J<n^n  is  supposed  to  arise  from  fl^e  cl""^  of  said  point. 

the  fact  that  the  strip  or  tongue  of  land  mn-  Our  general  views  wiih  regard  lo  tko  iM 

ning  into  the  lake  from  the  north  side  beyond  of  patents  granted  for  lands  aroond  themqll 

the  meander  line  (as  mentioned  in  Hardin  t.  of  a  non-navigable  lake,  and  diowa  I7  oi 

Jordan)  was  immediately  in  front  of  the  frao-  plat  referred  to  therein  lo  bind  OQ  tbo  Iriik 


tional  quarter-section  belongioff  to  the  plain-  were  expressed  in  the  preceding  caae  of 

tiff.    In  the  special  finding  of  facts  the  court  v.  Jordan^  and  need  not  be  npeatad 

sets  out  so  much  of  the  original  survey  as  de>  We  think  it  a  great  hardship,  and  one  not  tall 

scribes  the  meander  line  runu.ug  around  the  endured,  for  the  gOTemment  oflloeta  10  Hk 

north  end  of  the  lake  and  eastwardly  as  far  new  surveys  and  grants  of  the  beds  of  wA 

as  the  Indiana  line,  and  also  a  copy  of  the  plat  lakes  after  selling  and  granting  the  lands  ki 
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kriog  thereon,  or  represented  so  to  be.  It  is 
KMluDg  more  nor  less  than  taking  from  tbe 
felt  grantee  a  most  valuable,  and  often  the 
WM  valuable,  part  of  his  grant.  Plenty  of 
ipcculalors  will  always  be  found,  as  such  prop- 
fff^  increases  in  value,  to  enter  it  and  deprive 
fee  proper  owner  of  its  enjoyment;  and  to  place 
■ch  persons  in  possession  under  a  new  survey 
■id  grant,  and  put  the  original  grantee  of  the 
idyoing  propertv  to  his  action  of  ejectment 
M  plenary  proof  of  his  own  title,  is  a  cause 
i(  vexatious  liti^tion  which  ought  not  to  be 
anted  or  sanctioned.  The  pretense  for  mak- 
Wnch  surveys,  arising  from  the  fact  that 
ups  and  tongues  of  land  are  found  to  project 
feto  the  water  bevond  the  meander  line  run 
for  tbe  purpose  of  setting  its  general  contour, 
■d  of  measuring  the  quantity  to  be  paid  for, 
vil  tlways  exist,  since  such  irregular  proiec- 


)iec 
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feoi  do  always,  or  in  most  cases,  exist. 
iicQlty  of  following  the  edge  or  margin  of 
■ch  projections,  and  all  the  various  sinuosities 
if  the  water  line,  is  the  very  occasion  and 
ooie  of  running  the  meander  line,  which  b^ 
fe  exclusions  and  inclusions  of  such  irregulan- 
fei  of  contour  produces  an  average  result 
feiKl;{r  approximating  to  the  truth  as  to  the 

Siti^  of  upland  contained  in  the  fractional 
botdc^g  on  the  lake  or  stream.  The  of- 
IcU  ^t  made  from  such  survey  does  not 
feow  the  meander  line,  but  shows  the  general 
fnof  the  lakededuced  therefrom,  andUiesur- 
Mmfipg  fractional  lots  adjoining  and  border- 
llgoa  tSt  same.  The  patents  when  issued  refer 
to  this  pfau  for  idenufication  of  the  lots  con- 
imd,  and  are  equivalent  to  and  have  the  legal 
wet  of  a  declaration  that  they  extend  to  and 
M  boimded  bv  the  lake  or  stream.  Such  lake 
•stream  itself,  as  a  natural  object  or  monu- 
■ent,  is  virtually  and  truly  one  of  the  calls  of 
fee  description  or  boundary  of  the  premises 
eoonyed;  and  all  the  legal  consequences  of 
■Mb  a  boundary,  in  the  matter  of  riparian 
iWUs  and  title  to  land  under  water,  regularly 
Wlow. 

We  do  not  mean  to  say  that,  in  running  a 
Itended  meander  line,  the  surveyor  may  not 
nke  a  plain  and  obvious  mistake,  or  be  guilty 
if  ipilpable  fraud ;  in  which  case  tbe  govem- 
■cst  would  have  tbe  right  to  recaU  the  survey, 
ad  have  it  corrected  by  the  courts,  or  in  some 
Mherwav.  Owes  have  happened  in  which, 
tyBirtake»  the  meander  line  described  by  a 
Mntyor  \n  the  field-notes  of  his  survey  did 
Mt  approach  tbe  water  line  intended  to  be 
MaTed.  Bach  mistakes,  of  course,  do  not 
Ibd  the  government  Nor  do  we  mean  to  say 
teiiagraDting  lands  bordering  on  a  non- 
HvUib  lake  or  stream,  the  authcritics  might 
tH  ranneily,  Iry  express  words,  have  limited 
fesgnurtcd  premises  to  the  water's  eage,  and 
Muitd  tbe  riffht  to  survey  and  grant  out  the 
IriBB  or  river  Dottom  to  other  parties.  But 
iiveilie  nant  to  the  respective  States  of  all 
Miapand  overflowed  lands  therein,  this  can- 
UK  be  done. 

la  tbe  piewnt  esse  it  cannot  be  seriously  con- 
feided  thai  any  palpable  mistake  was  made,  or 
flat  my  fraud  was  committed,  bv  the  surveyor 
«lo  made  the  survey  in  1884-85.    It  is  ap- 

Kfrom  tbe  finding  of  facts  that  the  lake 
BtioD  is  subject  to  considerable  cbanses 
b  tte  height  and  depth  of  the  water  therein. 


A  datum,  or  bench  mark,  is  used  in  Cook 
County,  Illinois  (where  the  premises  in  ques- 
tion are  situated),  as  a  standard  of  comparison 
for  the  height  of  water  in  Lake  Michigan.  Of 
course  the  height  of  water  in  Wolf  Lake  is  af- 
fected by  that  of  Lake  Michigan,  since  they 
are  connected  by  two  different  outlets.  Tbe 
finding  of  facts  states  that  the  level  of  water  in 
the  lake  in  question,  when  the  government  sur- 
vey was  made  in  1884-85,  was  2.2  feet  above 
tbe  daium,  and  four-tenths  of  a  foot  above  the 
average  level  of  Lake  Michigan,  which  is  1.8 
feet  above  datum  But  it  also  states  that  Lake 
Michigan,  at  times,  rises  to  five  feet  above 
datum,  which  would  cause  the  lake  in  question 
to  rise  to  a  level  of  2.8  feet  (or  nearly  8  feet) 
higher  than  it  was  when  the  government  sur- 
vey was  made.  At  such  times,  of  course,  very 
little  of  the  said  projecting  tongue  of  land 
would  be  visible.  But  whether  so  or  not,  it 
would  not  alter  the  case.  The  existence  of 
such  projecting  tongue  is  entirely  consistent 
with  the  water  or  lake  being  the  natural  bound- 
ary of  the  plaintiff's  land,  which  would  include 
tbe  said  projection,  if  necessary,  in  order  to 
reach  the  said  boundary.  It  has  been  decided 
again  and  again  that  the  meander  line  is  not  a 
boundary,  but  that  the  body  of  water  whose 
margin  is  meandered  is  the  true  boundary. 
8t.  Paul  db  P.  R,  Co,  v.  Schurmeier,  74  U.  8. 
7  Wall.  272  [19:  741;  Jefferu  v.  East  Omaha 
Land  Co.  184  U.  S.  178  [88:  872];  MiddleUm 
V.  Pritchard,  4  HI.  510;  Ckinal  TrusUes  v. 
Ilaten,  10  III  548,  558;  Houek  v.  Tatea,  83  DL 
179;  Fuller  v.  Dauphin,  124  HI.  542, 14  West 
Rep.  861;  Boorman  v.  Sunnueh$,  42  Wis.  285; 
Pere  Marquette  Boom  Co,  v.  Adams,  44  Mich. 
403;  Clute  v.  Fisher,  65  Mich.  48;  Eidgtoay  v. 
Ludlow,  58  Ind.  249;  Kraut  v.  OrawforcLlS 
Iowa,  549;  Forsvih  v.  Smale,  7  Bias.  201.  The 
case  last  cited,  Forsyth  v.  Smale,  presented  the 
very  cas^  of  a  tongue  of  land  projecting  be- 
yond the  meander  line  into  Lake  Gteorge,  a 
small  lake  in  Indiana,  situated  to  the  east  of 
Wolf  Lake  and  connected  therewith.  It  is 
cited  and  commented  on  in  the  opinion  in 
Hardin  v.  Jordan,  In  conclusion,  our  view 
on  this  part  of  the  case  is  that  the  patent  to 
DeWitt  conveyed,  and theplaintiff  is  entitled 
to,  all  of  tbe  fractional  S.  W.  quarter  of  section 
20  from  its  northern  boundary  line  extending 
southwardly  lo  the  actual  water  line  of  the 
lake,  wherever  that  may  be,  with  the  riparian 
rights  incident  to  such  position. 

The  other  points  raised  in  the  case  have  been 
discussed,  in  the  opinion  in  Hardin  v.  Jordan, 
and  do  not  recjuire  further  notice.  In  conclu- 
sion, our  opinion  is  that  the  judji^meot  of  the 
circuit  court  should  be  reversed,  and  that  a 
general  judgment  should  be  rendered  for  tbe 
plaintiff  for  the  property  descril)ed  in  both  ad- 
ditional counts  of  his  declaration.  The  judg- 
ment is  reversed  accordingly,  and  the  cause  if 
remanded  with  instructions  to  enter  judgment 
in  conformity  with  this  opinion. 

Mr.  Justice  Brewer*  dissenting : 
Mr.  Justice  Qmj,  Mr.  Juetiee  Brown  and 
myself  dissent  in  this  case  also,  as  in  the  pre- 
ceding,—on  the  merits,  for  the  reasons  stated 
therein.  This  further  fact  is  worthy  of  notice. 
The  tract  originally  patented  consisted  of  a 
fractional  quarter-section,  containing  only  four 
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aad  ^  acres.  It  appears  that  at  the  time  of 
the  survey  and  patent  and  now  there  was  and 
is  a  tongae  of  land  extending  out  heyond  the 
snnreyM  land  into  the  lake,  containing  about 
twen^-llTe  acres ;  so  that  by  purchasing  this 
litUe  piece  of  four  acres  and  a  fraction,  at  the 
government  price*  the  purdiaser,  as  it  is  held, 
took  title  not  merely  to  the  land  surveyed,  but 
to  the  twenty-flve  acres  of  dry  land  outside  of 
[410]  the  surv^.  as  well  as  the  larse  area  of  land 
under  the  lake  and  in  front  of  the  bank.  This 
result  is  certainly  suggestive. 

On  the  question  of  removal  it  appears  that 
In  this  acaon,  one  of  ejectment,  there  were 
present  as  defendants  a  tenant  and  his  landlord, 
the  latter  coming  in  on  his  own  motion,  i^ter 
suit  was  commenced.  The  tenant  and  the 
plaintiff  were  citizens  of  the  same  State.  The 
Illinois  Statute  of  £Jectment  bearine  upon  the 

auestion  of  parties  defendant  is  as  follows:  "If 
le  premises  for  which  the  action  is  brought  are 
actually  occupied  by  any  person,  such  actual 
occupant  shall  be  named  defendant  in  the  suit, 
and  all  other  persons  claiming  title  or  interest 
to  or  in  the  same  may  also  be  Joined  as  de- 
fendants." Starr  A  Curtiss'  Stot  981,  sec.  6. 
The  defendant  was  therefore  a  necessary  party. 
In  Phe^  V.  Oaki,  117  U.  S.  286  [28:  888], 
which  was  also  an  action  of  ejectment,  tenant 
and  landlord  being  parties  defendant,  the  lat- 
ter coming  in  as  here  after  the  commencement 
of  the  suit,  this  court  held  that  *'  the  plahitiff 
has  a  real  and  substantial  'controversy*  with 
the  defendant  (the  tenant)  within  the  meaning 
of  the  Act  for  removal  of  causes  from  state, 
courts,  which  continues  after  his  landlord  is 
summoned  in  and  becomes  a  party  for  the  pur- 
pose of  protecting  his  own  interest."  This  de- 
cision seems  to  us  to  forbid  a  removal  on  the 
ground  of  citizenship. 

So  far  as  a  federal  question  is  concerned,  it 
is  familiar  law  that  ejectment  turns  on  the 
plaintiff's  title.  If  that  be  good,  he  is  entitled 
to  recover;  if  it  falls,  then  it  is  immaterial  what 
daim  or  title  defendant  may  have,  the  verdict 
must  be  in  his  favor.  "If  there  is  any  excep- 
tion to  the  rule  that  in  an  action  to  recover  pos- 
session of  land  the  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  that  the  defendant 
in  possession  can  lawfully  say,  'Until  you  show 
some  title,  you  have  no  nght  to  disturb  me,'  it 
has  not  been  pointed  out  to  us."  Beynoldi  v. 
Iron  aUunr  Min.  Oo.  116  U.  S.  687,  692  [29: 
774.  776]. 

If  the  pUdntilTs  first  grantor,  by  his  patent 
from  the  government  for  the  Umd  on  the  bank, 
took  title  to  Uie  centre  of  the  lake,  he  was  en- 
titled to  Judgment  for  possession ;  and  no  act 
of  the  officers  of  the  Land  Department,  sub- 
sequently thereto,  could  devest  or  limit  his 
[417]  rignt,  or  prevent  his  recovering  Judgment.  On 
the  other  hand,  if  the  patent  only  carried  title 
to  the  water  line,  then  it  is  entirely  immaterial 
to  the  plaintiff  what  action  the  officers  of  the 
Land  Department  may  have  taken  in  reference 
to  the  premises  beyond;  the  defendant  would 
be  entitled  to  Judgment;  and  that  irrespectively 
of  the  question  whether  he  bad  any  title,  or 
thouffh  it  was  vested  in  the  State. 

It  Is  a  novel  proposition  that,  in  an  action  of 
ejectment,  a  party  defendant  can,  by  settins 
up  some  daim  under  the  laws  of  the  Unitea 
States,  a  claim  which  cannot  be  inquired  into 
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on  the  trial,  because  it  in  no  manner  affects 
the  plaintiffs  title,  which  is  the  subject  of  dis- 
pute, make  such  unnecessaiy  and  irrelevant 
claim  a  ground  of  removal  from  the  state  to 
the  fedend  court 

We  think  the  case  should  have  been  reversed 
and  remanded  to  the* state  court:  and  in  that 
wav  an  early  re  examination  might  have  been 
had  in  the  Supreme  Court  of  the  State  on  the 
merits  of  the  prindpal  question. 


ESSEX  PUBLIC    ROAD    BOARD,    Bg. 

in  Err,, 

«. 

JACOB  SBJNKTiE. 

CSee  8.  a  Beporter*8  ed.  ttA^848L) 

N0W  Jeney  Law  of  March  SI,  188M,  eomtUu- 
Uonal — PMie  Boad  Board— asititment  not  a 
contract — when  Legislature  may  direct  reaU- 
tution  of  property. 

L  The  New  Jeney  Law  of  ]faroh8UlSSS,i»rovtdiiiff 
a  mode  bjwhtoh  an  aaseesment  may  be  dls- 
oharged  where  the  real  estate  has  been  sold  to  the 
Public  Boad  Board,  does  not  impair  a  coDtraet, 
or  deprive  of  property  without  due  prooess  of 
law. 

2.  The  Public  Boad  Board  cannot  hold  real  estate, 
in  a  private  sense;  byblddinff  it  in  at  its  own  sale. 
It  acquires  no  proprietary  interest  in  it;  the  Lefds- 
lature  coold  prescribe  terms  on  which  the  land 
owner  mis^ht  redeem. 

a.  Bven  as  to  third  parties  an  swMiment  Is  not  a 
contract  in  the  sense  in  which  the  word  is  used  in 
the  Constitution  of  the  United  States. 

4  Bestoration  to  the  injured  party,  by  the  judgw 
ment  of  the  tribunal  established  by  the  New 
Jeney  Law  of  1888,  of  the  sum  taken  from  him  In 
excess  of  the  benefits  conferred,  cannot  coostitote 
an  illegal  taking  of  property  from  the  Boad 
Board* 

[No.  2e2.] 

Submitted  March  tS,  1891.    Decided  May  11, 

1891. 

rl  ERROR  to  the  Supreme  Court  of  the  Sute 
of  New  Jersey  to  review  a  judgment  of  that 
court  affirming  the  Jud^ent  of  the  Circuit 
Court  of  Essex  County,  m  that  State,  appoint- 
ing arbitrators  to  settle  and  adjust  the  matter 
in  difference  between  Jacob  Skinkle  and  the 
Essex  Public  Road  Board  in  reference  to  cer- 
tain assessments.    j\fflnned* 

SUtement  by  Mr.  Chirf  Justice  Fallen 
The  case  is  thus  stated  in  the  ooinion  of  the 

Court  of  Errors  and  Appeals  of  New  Jersey. 

delivered  by  Mr,  Justice  Parker,  and  reported 

in  49  N.  J.  L.  641,  664: 

"*The  Eflsex  Public  Road  Board'  was  created 
by  an  Act  of  the  Legislature,  approved  March 

Nora.— ^  to  lohot  It  due  process  qf  laiw,  see  noU 
to  Pearson  v.  Yewdall,  94:481 

Betrospeetlne  statutes^  when  vaJUd,  See  noCs  to 
Otoe  County  v.  Baldwin,  tt:88L 

Fifteenth  Amendment  to  United  States  Oonsttt^ 
tion,  Us  eonstruetton  and  sieeL  See  nots  to  United 
States  V.  Beese,  28:068. 

As  to  eonstUutUmdlUy  ef  ex  post  facto  Ioim,  see 
notes  to  Didder  v.  Buh,  1:648;  Sturges  v.  Orownin* 
shield,  4dBBi. 
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81, 1869.  The  object  of  the  Act  was  to  create 
•  body  chanced  with  the  duty  of  oonstnictlog 
and  maiDtaining  a  better  clan  of  public  car- 
riage roads  io  the  County  of  Essex. 

'*The  Hfth  section  of  the  Act  provides  for  the 
assessment  of  damages  sustained  by  owners  of 
lands  taken  for  roads,  and  also  for  assessment 
upon  other  lands  benefited  by  such  roads. 

"The  fifteenth  section  provides  that  the  as- 
sessments laid  for  benefits  shall  be  and  remain 
liens  upon  the  lands  benefited  until  paid;  and 
where  the  assessments  are  not  paid,  authority 
Is  given  to  the  Boa;rd  to  sell  such  lands  at  public 
eale  to  any  person  who  will  take  the  same  for 
the  shortest  period  of  time,  not  ezceedinff  fifty 
years,  and  pay  the  full  amount  due  on  Uia  as- 
sessment. 

"The  section  last  named  also  enacts  that  the 
Road  Board  shall  give  to  the  purchaser  of  the 
lands  a  certificate  of  sale,  describing  the  prem- 
ises so  sold,  and  the  length  of  time  for  which 
they  were  purchased;  and  also  contains  the 
further  provision  that  if  at  the  end  of  three 
years  from  the  day  of  sale  the  lands  shall  not 
have  been  redeemed,  the  Board,  upon  surren- 
der of  said  certificate,  shall  execute  and  deliver 
to  the  purchaser  a  declaration  of  sale  of  said 
lands,  with  the  provision  that  the  time  for  re- 
deeming the  same  shall  remain  open  (notwith- 
fttanding  the  term  of  three  years  may  have  ex- 
pired) until  the  term  for  which  the  purchaser 
agreed  to  take  the  same  shall  be  ended. 

'*By  a  supplement  approved  March  81, 1875, 
it  was  provided  that  such  lands  as  were  not  bid 
l***J  off,  when  offered  at  the  original  sale,  or  at  a  re- 
sale, when  the  first  purchaser  failed  to  comply, 
should  be  struck  on  to  the  Road  Board  by  its 
corporate  name,  for  the  term  of  fifty  vears,  and 
that  it  might  be  held  and  sold  or  assigned  and 
disposed  of  by  said  Board  for  the  use  of  the 
county,  with  all  the  rights  and  privileges  of  a 
purchaser  at  such  sale,  and  subject  toUiesame 
conditions  and  limitations. 

'*0n  the  81st  day  of  March,  1882,  an  Act  was 
passed  which  gives  power  to  compound,  adjust 
and  compromise  any  tax  or  assessment  which 
may  have  been  laid,  or  might  thereafter  be  laid, 
by  virtue  of  the  powers  conferred  by  the  Acts 
concerning  the  Road  Board,  between  the  Board 
and  the  owner  or  mortgagee  of  any  land  which 
may  have  been  or  thereafter  might  be  taxed  or 
ass^sed  for  benefits,  and  to  discharge  the  land 
from  the  lien  of  such  tax  or  assessment,  upon 
payment  of  the  sum  agreed  upon. 

"The  said  last-mentioned  Act  also  provides 
that  in  case  of  an  application  by  any  owner  or 
mort^gee  for  an  adjustment,  with  the  Road 
Boaro,  of  any  tax  or  assessment  laid,  and  their 
failure  to  agree,  or  in  case  of  neglect  or  refusal 
of  the  Board  to  act  upon  the  application,  the 
owner  or  mortgagee  who  made  the  application 
to  the  Board  fir  adjustment  may  petition  the 
justice  of  Uie  supreme  court  who  holds  the  cir- 
cuit court  of  the  county  where  the  land  lies, 
for  the  appointment  of  arbitrators  to  settle  and 
adjust  the  matter  in  difference  between  the 
petitioner  and  the  Board. 

"The  third  section  of  the  Act  last  mentioned 
provides  that  the  said  justice  of  the  supreme 
court,  if,  in  his  discretion,  he  deems  it  a  proper 
case  for  arbitration,  shall  appoint  arbitrators, 
who,  after  notice  and  hearing,  shall  fix  and  ad- 
just a  specific  sum  to  be  paid  by  the  owner  or 

110  U.S. 


mortgagee  so  petitioning.  In  foil  settlement  and 
discharge  of  the  tax  or  assessment;  provided, 
that  said  Act  shall  not  apply  to  esses  where  the 
land  had  been  sold  for  taxes  or  assessments,  and 
bought  l^  a  bona  fide  purchaser,  other  than 
the  Board  or  its  representative. 

"The  said  Act  also  requires  that  the  arbitra- 
tors shall  report  in  writing  to  said  jusdce  of 
the  supreme  court,  who  wul  order  it  filed  with 
the  clerk  of  the  county,  and  that  upon  service 
of  a  certified  copy  of  such  report  on  the  RcHid 
Board,  with  the  tender  of  the  amount  named 
therein,  together  with  interest,  to  the  Boud,  it 
shall,  l^  its  proper  officers,  receipt  the  tax  or 
assessment  against  such  land  in  full  and  give 
a  release  and  acquittance  of  the  same  from  the 
lien  of  any  such  tax  or  assessment,  and  that 
the  said  umd  shall,  by  operation  thereof,  be 
freed,  released  and  discharged  from  the  lien 
and  incumbrance  thereof. 

"Under  the  Act  of  1883,  Jacob  dkinkle,  the 
defendant  in  error,  presented  a  petition  to  the 
justice  of  the  supreme  court  who  holds  the  Oir^ 
cuit  Court  of  Essex  County,  asking  for  the  ap- 
pointment of  arbitrators  to  settle  and  adjust 
the  matter  in  difference  between  him  and  the 
Essex  Public  Road  Board,  in  reference  to.  cer- 
tain assessments  for  benefits,  which  had  been 
imposed  on  certain  lands  of  his,  under  the  Act 
incorporating  the  Essex  County  Road  Board 
and  supplements  thereto. 

"It  appears  by  the  petition  that  the  title  to 
the  lands  on  which  the  assessments  for  bene> 
fits  had  been  laid,  at  the  time  they  were  laid, 
and  at  the  time  the  improvements  were  made, 
stood  in  the  name  of  Caleb  B.  Headley.  and 
that  the  said  Jacob  Skinkle  held  a  mortgage 
thereon;  and  that  subsequentlv  (but  before  the 
filing  of  the  petition)  said  Skinkle  became  the 
owner  thereof  bv  purchase,  under  foreclosure 
proceedings  on  his  mortgage. 

"The  petition  of  Skinkle  states  that  h*e  had 
applied  in  writing  to  the  Road  Board  for  an 
agreement  and  compromise  of  the  sssessments 
on  said  land,  laid  for  benefits,  and  that  said 
Board  had  declined  to  entertain  the  same. 

"After  presentation  of  the  petition,  duly 
verified,  to  the  justice,  and  after  testimony  had 
been  taken,  the  said  justice  certified  to  the  su- 
preme court,  for  its  advisor]^  opinion,  a  num- 
ber of  questions  of  law,  which  had  been  raised 
before  him,  on  the  motion  to  appoint  arbitra- 
tors. The  supreme  court  heard  argument  up- 
on the  questions  which  had  tieen  certified,  and 
retumea  to  said  justice  its  advisory  opinion,  in 
which  the  legal  position  of  the  petitioner  on  all 
the  questions  certified  was  sustained.  Where- 
upon the  justice  proceeded  under  the  petition 
and  appointed  arbitrators  to  settle  and  adjust 
the  matter,  and  to  hear  parties  and  their  wi^ 
nesses,  and  to  fix  the  sum  to  be  paid  by  the 
petitioner  in  full  settlement  and  discharfi»  of 
said  assessments  laid  by  the  Essex  Public  Road 
Board  upon  said  lacd. 

"The  arbitrators  reported  that  they  fixed  and 
adjusted  a  specific  sum  (naming  the  amount) 
to  be  paid  by  said  Skinkle  to  the  Road  Board, 
in  full  settlement  and  discharge  of  the  assess- 
ments which  had  been  made  on  said  land, 
in  order  to  make  said  assessment  conform  in 
amount  to  the  benefits  conferred  upon  said 
property  by  the  improvements.  Upon  coming 
in  of  the  report  the  jostioe  ordered  it  filed. 
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Then  the  Soad  Board,  hf  writ  of  certiorari, 
brought  aU  the  proceediDSs  to  the  supreme 
court,  where  it  was  dedded  that  there  was  no 
OTor. 

'The  writ  of  error  to  this  court,  therefore, 
brings  before  us  all  the  questions  which  were 
raisS  before  the  justice  and  by  him  certified 
as  aforesaid,  as  weU  as  the  legality  of  the  ac- 
tion of  the  arbitrators  in  fixine  the  amount  to 
be  paid  by  the  petitioner  in  discharge  of  the 
assessments  on  Uie  lands." 

The  opinions  of  the  supreme  court  are  to  be 
found  in  47  N.  J.  L.  98,  and  49  N.  J.  L.  65,  4 
Cent  Rep.  560. 

The  court  of  errors  and  appeals  held  that 
the  Act  entitled  "An  Act  to  Authorize  the 
Ck>mpromiBing  or  Bettline  by  Arbitration  of 
Any  Tax  or  Assessment  Caid  by  Any  Public 
Road  Board  in  This  State,"  approved  March 
81, 18^,  was  constitutional;  that  it  was  retro- 
spective in  its  character;  that  either  the  owner 
of  the  land  or  the  mortg^tgee  misht  apply;  that 
a  case  was  made  which  justified  the  justice  in 
appointing  arbitrators;  that  the  proceedings 
and  report  of  the  arbitrators  were  legal,  and 
that  there  was  no  difficulty  in  carrying  out  the 

Sroyisions  of  the  Act.  The  Judgment  of  the 
upreme  Court  of  New  Jersey  was  affirmed, 
and  the  record  remitted  to  that  court,  and  ttie 
cause  brou^^t  here  on  writ  of  error. 

Msiin,  John  W.  Taylor  and  Ja$eph  A. 
Beeeher,  for  plaintiff  in  error: 

The  Act  in  question  is  unconstitutional. 

Coolev.  Const  Lim.  (6th  ed.)  §§  289-291. 

The  lights  acquired  by  a  corporation  by  any 
mdde  in  which  it  can  acquire  property  are 
rested  rights  and  cannot  be  taken  away. 

Wade,  Retroactive  Laws,  §  60;  Orogan  v. 
Ban  Ffaneiseo,  18  CaL  590;  People  ▼.  Batehet- 
for,  58  N.  Y.  188;  People  v.  Chieapo,  51 DL  17; 
Ibion  of  Milwaukee  v.  City  <^  Milwaukee,  12 
Wis.  ^  People  v.  Tappan,  29  Wis.  664;  Peo- 
ple V.  HurOmt,  24  Mich.  44;  People  v.  Common 
Council  of  Detroit,  28  Mich.  228 ;  Beneon  v. 
New  York,  10  Barb.  228;  Milam  County  v. 
Baleman^  54  Tex.  158;  People  v.  P&rter^  26 
Hun,  622;  Montpelier  v.  Eatt  Montpelier,  29 
Vt  12;  Alkiney.  Randolph,  81  Vt  2»J;  TFtnd- 
/taniT.  Portland,  4  Mass.  890 ;  Hampshire  v. 
FrankUn,  16  Mass.  76;  Bowdoifiham  v.  JHch- 
mond,  6  Me.  112;  1  DilL  Mun.  Corp.  (4th  ed.) 
g  68,  p.  112,  note  1,  p.  114,  note  1,  §  69. 

Mr.  4.  FraAkFortt  for  defendant  in  error: 

The  State  can  repeal  laws  for  the  assessment 
for  public  improvements  or  proceedings  for 
their  enforcement  As  against  the  State  there 
can  be  no  vested  right  in  a  municipal  corpora- 
tion  in  the  granted  power  to  tax,  or  in  the  taxes 
after  they  are  assessed. 

Btate  V.  Jereou Oity,97 N.  J.  L.  89;  B4videre 
T.  Warren  R,  Co.  84  K.  J.  L.  198. 

A  public  corporation  has  no  vested  riehts  in 
fines,  duties  or  taxes  directed  to  be  paid  to  it, 
nor  in  money  consideration  due  to  it  for  privi- 
leges granted  by  H  The  Legislature  may  re- 
l^se  them  by  a  law  repealing  or  otherwise. 

StaU  V.  Baltimore  d  0,  B.  Co.  12  Gill  A  J. 
899,  44  U.  8.  8  How.  584  (11:714);  Colee  v. 
Madison  County,  1  HI  115;  EtoUida^  ▼.  People, 
10  HL  216;  Connsr  ▼.  Bent,  1  Mo.  mi  Bankin 
V.  Beaird,  1  HL  128. 
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Mr,  Chitf  Justice  TTkUmr  ddtmnd  the  opin- 
ion  of  the  court:  ^3* 

Was  the  obligation  of  a  contract  Impaired, 
or  plaintiff  deprived  of  property  without  due 
process  of  law,  by  the  Act  of  liurch  81,  1882? 

The  argument  is  that  because  the  real  estate 
assessed  might,  in  the  absence  of  purchasers  at 
the  sale  to  enforce  the  assessment,  be  struck 
off  to  the  Board  for  the  term  of  fifty  years, 
under  the  5th  section  of  the  Act  of  1875  (Laws 
N.  J.  1875,  p.  420),  and  might  ''be  held  and 
sold,  assigned  and  disposed  of  by  said  Board 
for  the  use  of  the  county,  with  u\  the  rights 
and  privileges  of  u  piuchaser  at  such  sale,  Uie 
ik)ard,  whenever  this  happened,  became  vested 
with  a  term  in  the  real  estate  so  struck  off  to 
it  by  the  same  title  and  subject  to  the  same 
protection  which  any  other  bona  fide  purchaser 
at  such  sale  would  have  acquired  under  section 
15  of  the  Act  of  1869.  Laws  N.  J.  1869,  p. 
957.  And  that,  therefore,  the  Act  of  1882 
(Laws  N.  J.  1882,  256),  in  providing  a  mode 
by  which  the  assessment  might  be  compounded, 
compromised  and  discharged,  and  that  this 
might  be  done  where  the  real  estate  had  not 
beo)  sold  to  a  bona  fide  purchaser  other  than 
the  Public  Road  Board  or  its  representative, 
impaired  and  annulled  an  executed  contract, 
and  took  for  the  defendant's  private  use  prop- 
erty vefirt;ed  in  the  Board. 

We  do  not  concur  in  this  view.  The  Public 
Road  Board  was  an  involuntary  quasi  corpora- 
tion, created  to  construct  a  public  work  and 
authorized  to  procure  the  means  to  accomplish 
tbe  improvement  by  the  imposition  of  assess- 
ments upon  private  proper^.  It  was  purely  a 
government^  agency,  existmg  whollv  for  pub- 
Re  purposes,  and  whose  interests  belonged  ex- 
clusively to  the  public.  The  power  of  the 
Legislature  over  it  was  plenary.  It  held,  and 
could  hold,  no  real  estate  in  a  proprietary  or 
private  sense,  and  after  it  was  empowered  to 
bid  in  at  its  own  sale,  it  acquired  no  more  pro- 
prietary interest  in  the  real  estate  struck  off  to 
it  than  it  had  had  in  the  assessment  Its  pur- 
diase  was  in  perpetuation  of  the  lien  and  in 
aid  of  collection,  and  it  was  as  competent  foi 
the  Legislature,  as  between  it  ana  its  own 
agent,  to  prescribe  terms  upon  which  the  land  (M9] 
owner  might  redeem,  as  to  abolish  the  Board 
and  rescind  the  assessment  altogether,  as  it 
might  do,  saving  any  vested  rights  of  third 
pa^ea. 

The  entire  transaction  was  matter  of  hiw  and 
not  of  contract,  and,  as  such,  open  to  no  consti- 
tutional objection.  Tippecanoe  County  Comrs. 
V.  LAieas,  93  U.  8.  108  [23:822];  I^ewion  v. 
Mahoning  County  Comrs.  100  U.  S.  548  [25: 
7101:  Maryland  v.  Baltimore  dO.B.Oo.UJJ. 
S.  8  How.  534  [11:  714). 

Even  as  to  thud  parties  an  assessment  is  not 
a  contract  in  the  sense  in  which  the  word  is 
used  in  the  Constitution  of  the  United  States; 
and  whether  rights  arising  thereon  have  be- 
come vested  depends  upon  circumstances. 
Garrison  v.  New  York  City,  88  U.  8.  21  Wall. 
196  [22:  (il21;  Baltimore  £  8.  B.  Oo.  ▼.  NesbU,^ 
51  U.  8.  10  How.  895  [13: 469]. 

In  Garrison  v.  New  York  this  court  decided 
that  the  New  York  Act  of  1871,  authorizing 
the  supreme  court  of  the  State  to  vacate  an 
order  made  in  1870,  confirming  the  report  of 
the  commissioners  respecting  property  taken 
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(or  a  pablie  improrement.  If  error,  mistake, 
irregularity  or  illegality  appeared  in  the  pro- 
oeediogt,  or  the  aiweMinenu  for  benefits  or  the 
awaida  for  damage  bad  been  unfair  and  un- 
just, or  inequitabk  or  oppressive,  and  to  refer 
the  matter  Mck  to  new  oommissiouers  to  amend 
or  correct  the  report,  or  to  make  a  new  assess- 
ment, was  not  unconstitutional 

Mr,  Justice  Field,  delivering  the  opinion  of 
the  court,  saki:  "In  the  proceeding  to  con- 
demn the  property  of  the  plaiotiif  for  a  public 
street,  tliere  wss  nothing  in  the  nature  of  a 
contract  between  bim  and  the  city.  Tbe  8tate. 
in  virtue  of  her  right  of  eminent  domain,  bad 
autbori2od  tbe  city  to  take  his  property  for  a 
public  purpose,  upon  making  to  him  just  com- 
peniuition.  All  tbat  tbe  Constitution  or  justice 
required  was  that  a  lust  compensation  should 
be  made  to  bim,  ana  his  property  would  then 
be  taken  whether  or  not  he  assented  to  the 
measure.  Tbe  proceeding  to  ascertain  tbe 
benefits  or  losses  wbicb  will  accrue  to  the 
owner  of  property  wben  taken  for  public  use, 
and  thus  the  compensation  to  be  maide  to  him, 
is  in  the  nature  of  an  inquest  on  tbe  part  of  the 
.^^. .  State,  and  is  necessarily  under  her  control.  It 
^'^'^A  ii  her  duty  to  see  tbat  the  estimates  made  are 
just,  not  merely  to  the  individual  whoae  prop- 
erty is  taken,  but  to  the  public  which  is  to  pay 
for  it  And  sbe  can  to  tbat  end  vacate  or  au- 
thorize the  vacation  of  any  inquest  taken  by 
ber  direction,  to  ascertain  particular  facts  for 
her  guidance,  wbere  the  proceeding  bas  been 
irregularly  or  fraudulently  conducted,  or  in 
whfch  error  bas  intervened,  and  order  a  new 
inqoeat,  provided  such  methods  of  procedure 
be  observed  as  will  secure  a  fair  hearing  from 
tbe  parties  interested  in  the  property.  .  .  . 
Until  the  property  is  sctually  taken,  and  the 
compensation  is  made  or  provided,  the  power 
of  tne  State  over  the  matter  bas  not  ended. 
Any  declaration  in  tbe  statute,  that  the  title  will 
vest  at  a  particular  time,  must  be  construed  in 
subordination  to  tbe  Constitution,  which  re- 
quires, except  in  cases  of  emergency  admitting 
of  no  delay,  tbe  payment  of  tbe  compensation, 
or  proviafon  for  its  payment,  to  precede  tbe 
takloff.  or,  at  least,  to  m  concurrent  with  it." 
In  BaUimare  d8,R  Oa.  ▼.  A^eMt,  the  Btate 
of  Maryland  granted  a  charter  to  a  railroad 
company,  in  wnicb  provision  was  made  for  tbe 
coodem  nation  of  land  by  the  assessment  of 
damages  by  a  Jury  and  the  confirmation  of  the 
award  by  the  county  court  Ttie  charter  fur- 
ther provided  that  tlie  payment  or  tender  of 
payinent  of  such  valuation  should  entitle  tbe 
company  to  tbe  ptopertr  as  fully  as  if  it  had 
been  conveyed  In  18W  there  was  an  inquisi- 
tioo  by  a  Jury  oondenming  certain  lands, 
which  was  ratified  and  confirmed  by  the  coun- 
tj  court  In  1841  tbe  Legislature  passed  an 
Act  directing  the  court  to  set  aside  the  in/misi- 
tioo  and  oroer  a  new  one.  On  the  Ibta  of 
April,  1844,  tbe  raflroad  company  tendered  tbe 
amount  of  tbe  damages,  with  interest,  to  the 
owner  of  the  land,  which  offer  was  refused, 
and  on  tbe  86th  of  April,  1844,  tbe  owner  ap> 
plied  to  tbe  county  court  to  set  askie  tbe  in- 

auisition  and  make  a  new  one,  which  tbe  court 
Irected  to  be  dooe.  It  was  held  tbat  the  Law 
of  1841  was  not  a  law  impairins  the  obliga- 
tioo  of  A  contract;  and  tbat  it  neither  dianged 
the  coDtrtoi  between  the  companj  and  tbt 
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Btate,  nor  did  it  devest  the  company  of  a  vested 
title  to  the  land. 

Undoubtedly  tbe  distinction  exisu,  as  coun- 
sel urges,  between  regulation  and  appropria-  134S| 
tion,  and  under  tbe  Constitution  of  New  Jersey, 
as  uuder  those  of  tbe  other  States,  tbe  legisla- 
tive power  is  not  so  transcendent  tbat  it  may 
at  its  will  do  tbat  which  amounts  to  an  arbitra 
ry  devestiture  of  tbe  private  property  of  a 
municipal  corporation. 

In  New  OrUanif  M.  dtT.R.  Co.  ▼.  EUerman^ 
100  U.  S.  166, 1*^  [26:1016,  1017],  which  in- 
volved  the  right  of  the  City  of  New  Orleans  to 
erect  and  maintain  wharves  within  its  limits 
and  to  collect  wharfage  under  its  charter  and 
tbe  statutes  of  Louisiana,  it  was  held  that  no 
right  of  the  city  was  infringed  by  a  subsequent 
enactment  of  tbe  General  Assembly  of  that 
State  granting  to  a  railroad  company  the  au- 
thority to  inclose  and  occupy  for  its  purposes 
and  uses  a  specifically  described  portion  of  the 
levee  and  batture  and  maintain  the  wharf  it 
had  theretofore  erected  upon  its  property 
within  those  limits,  and  exempting  it  from  tbe 
supervision  and  control  which  the  municipal 
authorities  exercised  in  the  matter  of  public 
wharves..  And  Mr,  Jvsfi^ Matthews,  deliver- 
ing tbe  opinion  of  the  court,  said:  "Neither 
would  this  be  in  derogation  of  any  vested  right 
of  tbe  city.  Whatever  powers  the  municipal 
body  rightfully  enjoys  over  tbe  subject  are  de> 
rived  from  the  Legislature.  They  are  merely 
administrative  and  may  be  revoked  at  any 
time,  not  touching,  of  course,  any  property  of 
tbe  city  actually  acquired  in  the  course  ox  ad- 
ministration." 

But  no  question  involving  that  distinction 
arises  here.  There  is  no  contract  with  or  grant 
to  tbe  Public  Road  Board,  which  tbe  State 
could  not  resume;  and  in  no  aspect  can  tbe  . 
Board  t>e  regarded  as  acting  in  a  private 
capacity,  or  as  having  acquired  a  private  in- 
terest in  real  estate  struck  off  to  it  for  want  of 
purchasers. 

We  may  properly  consider  the  case  in  an- 
other  aspect,  equally  decisive.  The  Road 
Board  Act  prescribed  that  assessments  should 
be  made  in  proportion  to,  and  not  in  excess  of, 
the  benefits  conferred  by  the  improvement;  and 
by  the  law  under  considleration  the  Road  Board 
was  enabled  to  compound,  adjust  and  com- 
promise any  tax  or  taxes,  assessment  or  assess- 
ments, that  might  have  l)een,  or  might  there- 
after be.  laid  or  imposed  by  rlrtue  or  the  Road 
Board  Acts,  and  in  case  of  applicatkra  by  the 
owner  or  mortgagee  for  a  compromise  and  ad- 
justment, and  on  tbe  failure  of  agreement  be> 
tween  the  Board  and  tbe  applicant  tbe  appli- 
cant could  apply  oq  notice  tor  the  appointment 
of  arbitrators:  snd  the  Sutote  provided  for  a  {M4M\ 
hearing  of  all  the  parties  in  interest,  and  for  a 
full  rsTiew  of  the  proceedings  through  the 
JudkHal  tribunals  of  the  State.  Tbe  record 
clearly  shows  tbat  the  Legislature  intended  bj 
tbe  Act  of  1888  to  correct  the  resoltaof  previooc 
action,  which  had  been  so  roisiaken  and  op^ 
pressive  as  to  call  for  interference. 

In  TippKonM  Ommi$  Cbmrs.  ▼.  XtMOf  ,  98  U. 
a  108  [88:  883],  it  was  ruled  that  unless  r» 
strainedVy  the  proTisioosof  its  Coostitntioo,tba 
L^isUture  of  a  State  posiemes  tbe  power  to  di- 
rect a  restitution  to  taxpayers  of  a  county,  or 
other  mtmldpal  oorporatioB^of  proper^  exacted 
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from  them  bj  taxatton,  into  whatever  form  the 
property  maj  be  changed,  to  long  as  it  remains 
&  tne  possession  of  the  monicl^ity,  and  that 
•the  ezerdse  of  this  power  infnnged  upon  no 
provision  of  the  Federal  Constitution. 

The  Supreme  Court  of  New  Jers^  was 
manifestly  right  in  holding  that  the  ohfect  of 
the  law  was  to  give  an  appeal  to  the  land  owner 
^here  the  Judgment  against  him  would  other- 
wise be  final,  and  to  so  far  review  previous 
.action  as  to  secure  the  result  of  an  assessment 
made  in  proportion  to,  and  not  in  excess  of,  the 
benefits  conferred  by  the  improvement;  and 
the  learned  Judge  who  delivered  the  opinion 
well  said:  "Restoration  to  the  injured  party, 
by  the  Judsment  of  the  tribunal  estabUshed  by 
this  law,  01  the  sum  taken  from  him  in  excess 
-of  the  benefits  conferred,  cannot  constitute  an 
illegal  taking  of  property  from  the  Road 
Board."  BkTnkUY.  EmaBPMicBoad  Boards 
47  N.  J.  L.  08,  99. 

It  is  unnecemiy  to  pursue  the  subject  fur- 
ther. We  concur  with  the  views  expressed  by 
the  courts  of  New  Jersey,  and  the  judgment  u 
•cj^lknMd, 


EDMUND  P.  D  WIGHT  kt  al.,  Executors 
of  Ibaao  8.  WATBBMAjf ,  Deccssed,  Ftffit, 

in  Err., 

V, 

EDWIN  A.  MERRITT,  Late  Collector  of 
the  PoBT  ov  Nkw  Tosk. 

(See  8. 0.  Reporter^  ed.  tUHQflU 

Dutjf  on  iron  raik-^^aa^fleatian  ^  imported 
artidee. 

X,  Oompleted  Iron  rails  wldoh  had  never  been 
in  actual  use  and  whioh  were  several  Tears  old 
and  somewhat  ms^  were  dutiable  st  fOo.  per 
hundred  pounds,  under  Schedule  B,  see.  ffOA, 
Bev.  Stat.,  as  **  Iron  ban  forrsflroedB  or  Inclined 
planes,**  although  not  of  the  stjie  In  use  In  this 
oountiy  and  Imported  for  the  purpose  of  break- 

'  Ing  themup  and  re-manufaoturing  them. 

J.  The  dutiable  dasifflcatlon  of  articles  Imported 
must  be  ascertained  by  an  examloatlon  of  the 
Imported  article  Itself  In  the  oondltlon  In  which 
It  Is  Imported. 

[No.  281.] 

Argued  April  t,  289L    Decided  May  11, 1891. 

rl  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York  to  review  a  Judgment  in  favor  of 
the  Collector  in  an  acnon  by  an  importer 
against  a  Collector  of  the  Port  of  New  Yoric 
to  recover  an  alleged  excess  of  duty  exacted  on 
41  cargo  oT  iron  nils.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Jfssirt.  Edvrin  B.  Smith  and  Stanley, 
Clarke  d  8mith,  for  plaintilfs  in  error: 

This  court  will  not  assign  to  any  section  or 
language  of  the  Revision  a  meaning  different 
from  that  inhering  in  the  earlier  le^slaUon  it 
«mbodieiL 

HOCB.— ^foKMiqf  UMCsd  Stotsi /or  tfueCet,  see 
fioCs  to  United  States  v.  Three  Hundred  and  fifty 
Chests  oC  Tsa,  SrTQi. 

Am  toaeiiontoreoaeerbaekdMUmpaildvndervro-' 

^reel7  v.  Thompson,  ISe  SBT. 
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United  Stateey.  Bawen,  100  XT.  a  606  (26: 
081);  My&r  t.  Weetem  Oar  Co.  109  U.  8. 11  (96: 
00);  Viterho  v.  Friedlander,  190  U.  a  736(80: 
789):  Bz  parte  OrowDog.lQ^V.  S.  666(97: 1080); 
United  Statar.  Le  Brie,  191 U.  8. 979  (80: 946); 
United  Btatee  v.  Laeher,  184  U.  8.  696,  697  Mi 
1069);  PenOarge  v.  Kirig,  99  Blatchf.  964. 

The  invoice  is  to  be  accepted  as  indicating 
the  true  basis  of  duty  unless  its  statements  are 
shown  incorrect  by  extrinsic  evidence. 

United  Btatee  v.  67  Packagee  ef  Dry  Ooode,  68 
U.  8.  17  How.  90  (16: 66);  MarUt  v.  Lawrence, 

8  Blatchf.  198;  LotUmery.  dmgihe,  17  Int  Rev. 
Rec.  18;  Oreetyy.  Thompson,  61  U.  8. 10  How. 
980  (18: 404):  Sampeon  v.  Pieaelee,  61  U.  8. 90 
How.  676  (16: 109fl^. 

Words  and  phrases  are  used  in  their  techni- 
cal meaning  if  they  have  acquired  one. 

Endlich,  Interp.  Stat.  §§9,  74;  E»  parte 
HaU,  1  Pick.  961;  Brocket  v.  Ohio  dt  P.  B.  Co. 
14  Pa.  941;  8taU  v.  Bmiih,  6  Humph.  894.      ' 

Whether  or  not "  they  have  acquired  one  **  la 
a  subject  of  evidence. 

Doe  V.  Perratt,  6  Man.  ft  Or.  849;  Jffefs  t. 
Sari,  7  Jur.  N.  8.  09;  Lawson,  Usages,  %  181; 
Shore  V.  Wileon,  0  Clark  ft  F.  666;  Grant  t. 
Maddox,  16  Mees.  ft  W.  787;  Smith  v.  Clayton, 
99  N.  J.  L.  867;  WiUiame  v.  Woode,  16  Hd. 
990;  Eatony.  SmUh.  90  Pick.  166;  BroadwU  v. 
Broaduidl,  6  111.  611;  CoUendery.  Dinemere,  66 
N.  Y.  906. 

The  only  mesne  of  ascertaining  the  intention 
of  a  law  is  by  the  application  of  the  words  to 
that  subject  matter. 

Brewer  v.  BUntgher,  89 17.  8. 14  Pet  198  (10: 
417);  Waehington  Market  Co.  v.  Hoffman,  101 
U.  8.  116  (96:  788);  OaMweWi  Case,  86  U.  8. 
19  WaU.  968  (99: 116);  Lion  Mut.  Tne.  Co.  v. 
Tucker,  L.R  19  Q.B.  Div.  186:  People  v.  Dana, 
99  CaL  90;  Andereony.  Chicago,  B.4tQ.B.Co. 
4  West.  Rep.  167, 117  HL  96;  Rein  t.  Lane, 
L.  R  9Q.  B.  161;  Prathery.  Boee,  17  Ind.  496. 

Where  a  general  descriptive  term  is  em- 
ployed in  a  statute  in  connection  with  words 
of  psrticular  description,  the  meaning  of  the 
general  term  is  to  m  ascertained  by  reference 
to  the  words  of  particular  description. 

BuUerpdd  v.  Arthur,  96  Int.  Rev.  Rec  948, 
196  U.  8.  70  ^1: 648);  United  Statee  v.  Weiee, 

9  Wall  Jr.  77;  Endlich,  Interp.  Stat  §g  400, 
406. 

If  the  commercial  designation  fails  to  give 
an  artide  its  proper  place  in  the  dassiflcatlon 
of  the  law,  then  resort  must  necessarily  be  had 
to  the  common  designation. 

Boberteon  v.  Salomon,  180  U.  8.  416  (89: 996); 
Arthur  y.  Lahey,  96  U.  S.  118  (94: 768);  Barber 
V.  SeheU,  107  U.  8.  698  (97: 499);  WorthingUm 
V.  Abbott,  194  U.  8.  486  (81:  496);  Arthur  v. 
Butterfldd,  196  17.  8.  76  (81:  646). 

Punctuation,  or  the  omission  of  it,  la  imma- 
terial in  construing  a  statute.  Hence,  a  comma 
may  be  eUminated,  inserted  or  transferred. 

Hammock  v.  Farmere  L.S  T,  Co,  106  U.  8. 
84,  86  (96: 1118, 1114);  United  Statee  v.  leham, 
84  U.  8.  17  Wall.  602  (91:799);  Qyger'e  Bttate, 
66  Pa.  811,  S\2;  Martin  v.  Qleaeon,  189  Mass. 
IS^iLambert  v.  P^e,  76  N.  Y.  996;  Shriedley 
V.  Slate.  98  Ohio  St  140;  Com,  v.  Hancock  F. 
B.  Corp,  9  Gray.  68;  Albright  v.  Paine,  1  West 
Rep.  1.  48  Ohio  St.  8;  CuMng  v.  worriek,  9 
Qray,  882;  Valentine  v.  Borden,  100  Mass.  979. 

If  doubt  can  remain  as  to  the  true  reading 
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of  this  Statate  it  should  be  solved  in  favor  of 
tbeplaintifEs. 

UariTwnfi  ▼.  'Wiagmann,  121  U*  8.  609  (80: 
1012):  Vmud  Statei  v.  Mam,  84  U.  S.  17  Wall. 
COA  (21: 780):  i^MMTt  ▼.  Barney,  5  Blatcbf.  202; 
Adam$  ▼.  Bancroft,  8  Sumn.  884;  Ourr  ▼. 
^&md&,  11  Bxch.  190, 191^ 

He  should  discard  auj  construction  that 
vould  lead  to  absurd  consequences. 

United  StaieB  Y.  ITt'i^,  74  U.  8.  7  Wall  482 
(19: 278);  OoCm  ▼.  FinA  Nat.  Bank  cf  Mont- 
{^ornery,  100  TJ.  8.  244  (26:  582);  Chew  Heong 
V.  United  Statee,  112  U.  8.  566  (28:  776);  Perry 
▼.  Skinner,  2  Mees.  ft  W.  471;  Auociatee  qf 
Jereey  Co.  ▼.  Davimm,  29  N.  J.  L.  424. 

Mr,  Wm.  A*  Maury,  Amietant  Atty-Oen., 
for  defendant  in  error. 

Mr  Juitiee  Taamar  deHycred  the  opinidn  of 
the  court: 

This  was  an  action  by  an  importer,  the  testa- 
tor of  the  present  plaintiffs  in  error^  against  a 
Late  Collector  of  the  Port  of  New  York,  to  re* 
cover  an  alleged  excess  of  duty  exacted  on  a 
<»rgo  of  iron  rails  imported  from  Pillau,  Rus- 
sia, in  June,  1880. 

The  Collector  assessed  a  duty  on  the  mer- 
chandise at  seventy  cents  per  hundred  pounds, 
under  Schedule  £,  sec.  2504,  Rev.  Stat,  as 
"iron  bars  for  railroads  or  inclined  planes." 
The  importer  claimed  that  the  merchandise 
was  dutiable  at  only  t8  per  ton.  under  the 
followioff  provision  of  the  same  schedule: 
"Wrought  scrap  iron  of  every  description: 
eight  dollars  per  ton.  But  nothing  shall  be 
deemed  scrap  iron  except  waste  or  refuse  iron 
that  has  been  in  actual  use,  and  is  fit  only  to 
be  re  manufacture." 

The  importer  paid  the  duties  as  assessed, 
dulv  protested  a^nst  their  exaction  and  ap- 
pealed to  the  Secretary  of  the  Treasury,  who 
aflSnned  the  ruling  of  the  Collector.  There- 
upon this  action  was  brought  to  recover  the 
difference  between  the  duty  exacted  and  what 
the  importer  claimed  should  have  been  exact- 
ed, amounting  to  $2,880.66.  The  case  was 
tried  before  Judge  Shipman  and  a  Jury,  result- 
ing in  a  verdict  and  judgment  in  favor  of  the 
Cmlector.  To  review  that  judgment  Uiis  writ 
of  error  is  prosecuted. 

The  bill  of  exceptions  shows  the  followinfl[ 
facts:  The  rails  in  question  were  completed 
rails  and  were  imported  from  Russia  by  Water- 
man &  Co.,  of  Philadelphia,  for  the  purpose  of 
breaking  them  up  and  re-manufacturioe  them 
in  Waterman's  mill,  at  Danville,  Pennsylvania. 
They  were  in  fact  so  disposed  of.  The  rsJls 
were  not  suitable  for  use  in  this  country,  in  the 
condition  they  were  imported,  being  of  too  high 
a  pattern  to  be  safe,  too  short,  and-too  heavy 
and  expensive.  They  were  fit  in  this  country 
only  for  re-manufacture.  There  was  no  evih 
dence  that  they  had  ever  been  used  for  any 
purpose  whatever,  or  had  ever  been  laid  on  a 
railroad  in  Russia,  although  they  had  been  sent 
to  that  country  for  that  purpose,  and  were, 
when  imported,  somewhere  from  three  to  eight 
years  old  and  rusty. 

The  evidence  of  the  plaintifiTs  witnesses 
showed  that  the  rails,  as  imported,  were  too  ex- 
pensive for  profitable  use  on  American  railroads; 
and  that  at  the  time  of  their  importation  it 
would  have  paid  better  to  import  a  new  rail  of 
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this  character,  provided  ft  could  be  entered 
under  the  scrai>-iron  schedule,  and  remodeled 
for  the  purpose  of  making  railroad  ndls,  than 
to  buy  pig  iron  and  manufacture  the  rails  from 
that,  because,  for  the  purpose  of  making  new 
iron  rails,  these  rails  were  three  processes  fur- 
ther advanced  than  pig  iron  would  be.  Those 
witnesses  also  testified  that  th^  could  not  say 
whether  or  not  the  rails  in  question  had  ever 
been  in  actual  use  prior  to  their  importation. 

The  plaintiff  offered  to  show  by  a  witness 
who  was  familiar  with  the  numufacture  of 
iron,  what  the  terms  "scrap  iron"  and  "waste 
iron"  usually  meant  in  the  trade,  or  in  com^ 
mercial  usage,  but  the  defendant  objected;  and 
the  court  susttdned  the  objection,  on  the  ground 
that  those  terms  were  defined  by  the  statute. 
Whereupon  the  plaintiff  saved  an  exception. 

AnoUier  witness  called  by  the  plaintiff  was 
aUowed  to  testify,  describing  the  different  vari- 
eties of  scrap  iron,  the  manner  in  which  it  orig- 
inated and  the  purposes  for  which  it  was  after- 
wards used. 

The  defendant's  witnesses  testified,  in  sub- 
stance, that  the  rails  in  question  were  aU  of  the 
same  length  and  weight,  and  were  not  broken 
on  the  edgeaor  elsewhere;  but,  on  cross-exam- 
ination, Uiey  admitted  that  they  varied  in 
weight  somewhat,  there  being  sixty-three 
pounds  difference  between  the  heaviest  and  the 
lightest 
^he  court  charged  the  jury  that,  under  the 
evidence  and  the  law  of  the  case,  the  only  ques- 
tion was  whether  the  iron  had  been  in  actual 
use  prior  to  its  importation,  for  the  require- 
ments of  the  Statute,  in  respect  to  actual  use, 
applied  as  well  to  waste  as  to  refuse  iron;  that 
the  burden  of  proof  was  on  the  plaintiff  to 
satisfy  the  jury,  by  a  fair  preponderance  of  the 
evidence,  that  tlie  rails  had  been  in  actual  use; 
and  that,  unless  that  fact  were  so  proveo,  their 
verdict  should  be  for  the  defendant.  Counsel 
for  the  plaintiff  excepted  to  those  portions  of 
the  charge  above  mentioned,  and  the  only  real 
quesUon  to  be  determined  here  is  as  to  the  cor- 
rectness of  those  instructions;  for  if  they  were 
correct,  tbe  evidence  offered  as  to  the  commer- 
cial designation  of  the  term  "scrap  iron"  was 
immatenal,  and  tiiere  was  no  error  in  exclud- 
ing it  from  the  jurv. 

The  provision  of  the  Statute  invoked  by  the 

Slaintiff  is  found  in  Schedule  E,  sec.  2504,'Rev. 
tat.,  and,  with  its  punctuation,  as  published 
in  the  second  edition  of  the  Revised  Statutes, 
is  as  follows:  "Wrought  scrap  iron  of  every 
description:  eight  dollars  per  ton.  But  noth- 
ing shall  be  deemed  scrap-iron  except  waste  or 
refuse  iron  that  has  been  in  actual  use,  and  is 
fit  only  to  be  re-manufactured." 

tt  is  clear  that  the  rails  were  dutiable  either 
under  the  clause  claimed  by  the  Collector  to 
embrace  them,  or  under  the  scrap-iron  clause 
above  quoted,  invoked  by  the  plaintiff  in  error, 
since  no  other  provision  of  the  metal  schedule 
appears  to  have,  or  is  claimed  to  have,  any  ap- 
plication to  the  question,  and  they  were  con- 
fessedly not  on  the  free  list 

The  plaintiff  in  error  contends  that  the  action 
of  the  Collector  was  illegal  in  assessing  as  "iron 
bars  for  railroads  or  inclined  planes,"  old  iron 
rails  which,  it  is  admitted,  were  not  adapted  to 
anysuch  use,  norimported  foranysuch  purpoim, 
but  which  were  manifestly  imported  solely  for 
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re- manufacture.  It  is  urged,  in  support  of  this 
Tiew,  that  as  the  law  stood  prior  to  the  enact- 
ment by  Congress  of  the  Revised  Statutes  of 
the  United  States,  as  shown  by  the  Act  of 
March  2.  1861  (12  Stat.  180),  the  provision  cor- 
responding  to  the  one  under  discussion  was  in 
the  following  words:  "On  all  iron  imported 
in  bars  for  nolroads  or  inclined  planes  made  to 
patterns  and  fitted  to  be  laid  down  upon  eueh 
roads  or  planes  wWiout  further  manufacture 
and  not  exceeding  six  inches  high,  twelve  dol- 
lars per  ton;"  that  this  Statute  and  phraseology 
were  changed  by  the  Act  of  June  30, 1864  (13 
Stat.  204).  by  omitting  the  limitation  of  height 
and  substituting  a  rate  by  the  pnound  for  that  of 
the  ton,  as  follows:  "On  all  iron  imported  in 
bars  for  railroads  and  inclined  planes,  made  to 
patterns  and  fitted  to  be  laid  down  on  such  roads 
or  planes  without  further  manufacture,  sixty 
cents  per  one  hundred  pounds;"  that  an  addi- 
tional ten  cents  per  one  hundred  pounds  was 
imposed  under  the  pressure  of  financial  neces- 
sity, by  the  Act  of  March  3, 1865  (13  Stat.  493), 
"on  iron  bars  for  railroads  or  inclined  planes;" 
and  it  is  insisted  that,  as  these  two  last  men- 
tioned Tariff  Acts  are  reproduced  in  this  brief 
phrase  of  the  Revised  Statutes,  no  meaning 
should  be  attached  to  it  different  from  that 
which  obtains  in  those  Statutes.  The  argu- 
ment is  ingenious,  but  we  cannot  agree  with 
the  conclusion  to  which  it  conduces. 

The  Revised  Statutes  are  not  a  mere  com- 
pilation and  consolidation  of  the  laws  of  Con- 
gress in  force  on  the  1st  of  December,  1878. 
The  object  of  that  Revision  was  to  simplify  and 
bring  together  all  statutes  and  parts  of  statutes 
which,  from  similarity  of  subject,  ought  to  be 
brought  together,  to  expunge  redun£mt  and 
obsolete  enactments,  and  to  make  such  altera- 
tions as  might  be  necessary  to  reconcile  con- 
tradictions and  amend  imperfections  in  the 
original  text  of  the  pre-existing  statutes.  All 
those  statutes  were  abrogated  by  section  5506, 
which  provides  that  "all  Acts  of  Congress 
passed  prior  to  said  first  day  of  December,  one 
thousand  eight  hundred  and  seventy-three,  any 
portion  of  which  is  embraced  in  any  section  of 
said  Revision,  are  hereby  repealed,  and  the 
section  applicable  thereto  shall  be  in  force  in 
lieu  thereof." 

It  is  true  that  those  statutes,  though  repealed 
simultaneously  with  the  enactment  of  the  Re- 
vised Statutes,  may  be  referred  to  and  consid- 
ered, in  order  to  interpret  the  meaning  of  ob- 
scure and  ambiguous  phrases  In  any  section  of 
said  Revision ;  but  no  such  reference  Is  neces- 
sary or  proper  in  order  to  modify,  under  the 
color  of  interpretation,  anv  phrases  the  mean- 
ing of  which  is  dear  and  free  from  any  doubt, 
except  what  the  terms  of  the  statute  invoked 
may  suggest. 

The  title  of  the  Revised  Statutes  headed 
"  Duties  upon  Imports"  is  manifestly  intended 
to  be  a  complete  ^stem  of  tariff  legislation, 
and  to  embrace  ana  provide  for  every  class  of 
imported  articles  subject  to  import  duties.  The 
clause  we  are  now  considering  in  the  provision 
of  Schedule  E,  section  2504.  is  in  clear,  explicit 
and  intelligible  language.  There  is  nothing  in 
that  clause,  or  in  any  other  clause  in  that  sec- 
tion, or  in  any  other  section  in  that  title,  which 
renders  the  meaning  of  thfe  particular  phrase 
doubtful  or  leaves  room  for  interpretation  or 
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the  interpolation  of  words  taken  from  <te 
preceding  statutes  upon  the  subject 

The  next  question  is.  Was  the  mercfasDdiiL 
in  any  sense,  dutiable  under  the  "scrap inn* 
schedule?  In  other  words,  was  the  oomtiw- 
tion  put  upon  that  clause  of  the  Statute  th» 
correct  one?  The  exact  language  of  the  ooort 
in  its  instruction  to  the  jury  on  this  qoedioa 
was  as  follows:  "The  Statute  defines  nip 
iron  to  be  waste  or  refuse  iron  that  has  been  is 
actual  use  and  is  fit  only  to  be  le-manofactaicd. 
It  is  in  proof  that  this  importation  was  lit  is 
this  country  only  for  re-manufacture.  Tka 
only  question  is,  whether  the  iron  bad  been  is 
actual  use,  for  the  requirement  that  it  iboidd 
have  been  in  actual  use  applies  as  well  to  warts 
as  to  refuse  iron." 

Looking  to  the  language  of  the  Statute,  it  it 
cle&r  that  the  grammatiod  construction  of  it 
authorizes  the  conclusion  adopted  by  the  ooort; 
and  it  is  immaterial,  in  this  connection,  whetlMr 
the  terms  *' waste"  and  "refuse"  be  held  to  a|>> 
ply  to  two  different  classes  of  iron,  as  is  claimed 
by  Uie  plaintiffs  in  error,  or  whether,  at  ii 
most  probably  the  case,  they  are  used  in  tte 
Statute  as  synonymous  terms  to  repreaait  oU 
iron  generally.  The  language  of  the  Statot* 
is  plain  and  unambiguous  in  its  deAnitioB  of 
what  shall  constitute  "scrap  iron"  under  that 
schedule.  The  phrase  "nothing  shall  bt 
deemed  scrap  iron  except,"  etc.,  dearly  ahom 
that  there  might  be  other  classes  or  kiada  of 
scrap  iron  known  to  the  trade  than  those  m» 
tioned  as  dutiable  under  that  daiise  o(  tk» 
Statute,  and  therefore  clearly  indicateathatiat 
everything  generally  known  as  "scnpiroaTitt 
dutiable  under  that  clause.  The  fiiatate  eti- 
dently  contemplated  that  "scrap  km,"  • 
known  to  the  trade  and  in  commercial  laajj^ 
was  rather  a  broad  term,  emhradng  senni 
varieties  of  iron;  but  it  was  only  certain  kiili 
of  it  that  were  dutiable  under  thai  chMa 
We  think  the  construction  adopted  bf  Iht 
court  a  correct  one.  and  that  any  oUiei 
be  strained  and  unauthorised. 

As  persuasive  of  this  view  it  may  he 
state  that  it  is  the  one  adopted  by  Uie  TraaiM| 
Department  and  always  acted  oo  in  adiiliiiff 
ing  the  Tariff  Act;  and  it  is  the  InterpKlatiii 

5 laced  on  the  Act  by  Attomey-Genml  DeiM 
anuaiy  24,  1880.  16  Opt.  Atty-Gen.  44S. 
Moreover,  looking  at  the  claoae  of  the  M^ 
ute  under  which  the  duty  wasassemed-tadtil* 
ingintoconsideration  the  actual  conditMBcf  III 
rails  when  imported,  we  think  the  imports^ 
invoice  improperly  described  the  raOs  la  *'pkai 
iron  rails,  rusty ;'^and  It  would  seem  thai  lli 
classification  made  by  the  Oolkdor  waa  ^I0k 
They  were  completed  raito,  and  had  Mve  ~ 
in  actual  use,  although  tbeywere  aevaial 
old  and  somewhat  rusty.  Their  coodttlioi 
that  of  "iron  bars  for  raOniadi  or 

planes.**    True,  they  may  nd  ba^ 

after  the  most  approved  style  of  the  aitieli  U^ 
use  on  American  railroads;  bat  that  dott  wm. 
alter  their  oonditioo  at  that  time,  whkb  ta  Mi 
test  as  to  their  dutiable  daaaiflcatkm.  Ai 
said^by  Mr.  Justiee  BUitchfoid»  apaaklm 
the  court  in  Wortkington  t.  BMim$,MMA 
at  the  present  term,  anU,  p.  m :  **1s  eriW 
to  produce  uniformity  in  the  imposMoi  vE 
duties,  the  dutiable  dassiflcatloii  of  articlnl»^ 
ported  must  be  ascertained  by  an  iiaiilMiiM 

140  U.& 


m. 


SxBAM  Tug  B.  A.  Pagkeb  y.  Nbw  Jbbsby  Lightbbagb  Go. 


880-870 


of  tbe  imported  article  itself,  in  the 'condition 
k  wbich  it  is  imported.'*  In  this  case  the  rails 
lere  described  in  the  invoice  as  "pieces  iron 
nib,  rofltrf '  by  the  appraiser  as  "iron  railway 
\mf  and  in  the  original  enti^  and  on  the  with- 
dnwal  as  "pieces  old  hx>n  rails."  From  these 
teripdons,  which  were. somewhat  variant, 
ad  horn  the  completed  condition  of  the  rails 
ttiiilroad  rails,  there  was  certainly  nothing 
h  the  premises  to  show  that  they  might  not 
kfe  been  pat  into  actual  use  in  this  country 
lithoQt  undergoing  the  process  of  re-manufac- 
toe.  All  the  various  questions  of  utility  and 
ibptation  of  the  merchandise  imported  are  not 
•opposed  to  enter  into  the  decision  of  the  col- 
let hi  determining  its  dutiable  classification, 
vider  the  rule  in  mfrthington  v.  Bobbins. 
M(fmewt  t^fflrmed. 


8TEAH  TUG  £.  A.  PACKER,  Johh 
ScuiiLT,  Claimant,  Appt, 

V. 

HEW  JERSEY  UGHTERAGE  COM- 
PANY. 

0ee8.  C  Beporter*s  ed. 800-970.) 

hmHioi  in  admiralty  eases— qttestioni  far  re- 
titm   ftfuMl  of  trial  court  to  find  material 
fiiet^fiiding  without  evidenee — rules  cf  nav- 
im  vessels  crossing,  duty  of  each. 


L  Hdi  ooort,  under  the  Act  of  Feb.  18, 1876,  can- 
am  pMi  upon  disputed  questioiiB  of  fact,  but  is 


bound  to  accept  the  findings  of  the  cirouit  oourt 
as  oonoiuslve. 

2L  The  only  rulings  which  can  be  presented  for  re« 
view  in  this  oourt  by  biil  of  exceptions  in  admi- 
ralty cases  are  those  made  upon  questions  of  law. 

8.  The  trial  oourt,  which  finds  the  facts  and  con- 
clusions of  law,  is  bound  to  find  every  fact  mate- 
rial to  its  conclusion,  and  a  refusal  to  do  so,  if 
properly  excepted  to,  is  a  ground  for  reversal. 

4.  If  a  trial  court,  against  remonstrance,  finds  a 
material  fact  which  is  not  supported  by  any  evi- 
dence whatever,  and  exception  is  taken,  such  rul- 
ing may  be  brought  iip  for  review  by  bill  of  ex- 
ceptions. 

5.  If  two  vessels  under  steam  are  crossing  so  as  to 
involve  risk  of  collision,  the  vessel  which  has  the 
other  on  her  own  starboard  sid^  must  keep  out  of 
the  way  of  the  other  and  tbe  otner  must  keep  her 
course,  to  avoid  collision. 

6.  Where  two  steam  vessels  are  upon  crossing 
courses,  the  duty  of  avoidance  by  one  of  the 
other  is  usually  performed  by  porting  and  passing 
under  the  stem  of  tbe  other  vessel,  yet  sometimes 
good  seamanship  requires  that  this  duty  be  exe- 
cuted by  starboarding  |nd  crossing  tbe  bow  of 
the  approaching  vesseL 

7. ,  Where  two  steam  vessels  are  upon  crossing 
courses,  the  one  whose  duty  it  Is  to  keep  her 
course  must,  if  there  is  apparent  risk  of  coUision, 
check  her  speed,  and,  If  necessary  to  avoid 
danger,  must  stop ;  porting  by  her  after  receiving 
a  signal  of  two  whistles  from  the  other  vessel  is  a 
gross  fault,  unless  it  can  be  excused  by  the  immi- 
nence of  the  periL 

[No.  286.] 
Argued  April  S,  6,  1891.    Decided  May  11, 

1891. 


I  to  condusfnefMss  of  judgmemU  in  admU 
maig  be  re-eaxtmlned,— see  note  to  wn- 
MaiT.  Aimroyd,  8:  88& 

Js  to  colHMon,  rules  for  avoiding ;  steamer  meeting 
Hatmgti-we  nuU  to  Williamson  v.  Barrett,  14:  88. 

^tofluMs  cyT  sCecNii  and  saUing  vessels  uHth  refer- 
ssssts  saA  other  and  in  passing  and  meeting^  see 
•ilitoSt  John  Y.  Paine,  18:  687. 

^  t»  tsssd  overtaMng  another^  see  note  to  The 
iltoWotd  T.  Johnson,  26:  1|B8. 

^tsmmsmt  of  damages  for  eoOision^  see  notes  to 
iMiT.Ooodij,  U:  86;  The  Amiable  Nanoy,  4:  466. 
jfsts  damages,  whisre  two  vessels  are  at  faulU  for 
^$mstmoQwr^  see  note  to  The  City  of  Hartford 
iklUBOat,  M:  9801 

CWHsion;  rules  of  navigation. 
IfBe^nsomption  of  danger  is  not  a  Justification 
iv  a  shnge  of  comae  by  a  sohooner,  where  it  Is 
MISHh  as  to  justify  the  latter  In  supposing  that 
*illMniM  uillier  will  not  or  cannot  avoid  collision 
W  hv  own  ouuMBUYres.   The  Alliance,  80  Fed. 

AalnloQlatlon  of  speed  or  distance  will  not  eX' 

MavBMBi,  which  baa  the  duty  of  keeping  out  of 

wqreC  another,  ffeom  liability  for  a  collision. 

bfloxsion  ft  Nav.  Go.  t.  The  Emma  Kate 

AIUL  Bepi.  886. 

If    fcsMsof  a  eoUlsioD,  where  one  vessel  has  been 

*'  *    '"  wltti  reckless  negligence  and  the  other 

yamlUed  a  comparatively  venial  error  in  not 

in  good  time,  both  will  be  held  in 

Tbb  Aritttoon  Apcar,  L.  B.  16  App.  Gas.  87. 

to  have  on  board  in  a  fog  the  regulation 

rfean  iia  fault  for  whteh  a  saiUng  ship  will  be 

I  Ihhia  for  a  collision  In  a  log,  unless  It  is  shown 

hsBKtaintgr  that  the  omlsBion  could  not  have 

Mhnlail  to  eaoae  the  ccdllsion.   The  Energy,  42 

^lap.801 

ftwilitiifj  as  to  the  source  of  sounds  in  a  fog 


demands  that  no  change  of  course  should  be  made 
unless  accompanied  by  reversing.  The  Wyanoke, 
40  Fed.  Bep.  702. 

It  is  the  duty  of  a  steamer  to  stop  and  reverse, 
and  not  to  change  its  course,  whenever,  in  a  dense 
fog,  a  whistle  or  fog  horn  is  heard  on  either  bow, 
approaching  and  in  the  vldnity.  The  Britannic,  30 
Fed.  Bep.  886. 

The  fact  that  a  steamer  ported  before  seeing 
another  vessel  whose  whistie  she  heard  in  a  fog 
wfil  not  put  her  in  fault,  at  least  where  this  gave 
the  other  more  time  to  avoid  her,  and  did  not  in 
any  way  conduce  to  the  collision.  The  Iberia,  U 
Fed.  Bep.  888. 

An  error  of  Judgment  in  eoBtremis  is  not  a  fault. 
The  Osceola,  83  Fed.  Bep.  718. 

A  mere  error  of  Judgment  in  the  excitement  of  a 
peril  in  extremis,  the  peril  being  caused  by  the 
other  vessel,  is  not  a  fault.  The  Gity  of  Springtleld, 
20  Fed.  Bep.  023. 

A  vessel  coaling  from  a  flat  lashed  to  herself  out- 
side, which,  to  save  herself,  cuts  loose  the  flat,  al- 
lowing it  to  drift  by  a  wharf,  endangering  craft 
that  lie  along  it,  Is  liable  for  injuries  resulting  to 
other  vessels  lying  tied  to  the  wharf.  The  Chick- 
asaw, 88  Fed.  Bep*  868. 

Whether  a  vessel  which  is  threatened  with  collis- 
ion without  her  fault  adopts  the  best  course  is  un- 
important, if  she  adopts  the  one  which  she  thinks 
is  best.  The  Excelsior  v.  The  Bruce  and  The  Ham- 
ilton Fish,  88  Fed.  Bep.  271 ;  The  City  of  New  York, 
86  Fed.  Rep.  804 ;  McCormick  v.  The  Gladys,  86  Fed. 
Bep.  160. 

The  stoppage  of  a  tug  so  close  to  the  moment  of 
collision  that  it  did  not  affect  the  result,  while  it 
was  the  duty  of  the  tug  to  keep  on  her  course,  may 
be  fairly  considered  a  measure  in  extremis  which 
will  not  constitute  a  fault.  The  Sammie,  87  Fed. 
Ben.  007. 
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Sdpbehe  Goitbt  or  tbx  Ukitk)  Hr^na  Oct.  Ti^ 


APPEAL  from  a  decree  of  the  Circuit  Coort 
of  tbe  United  States  for  tbe  Southern  Dla- 
tHcl  of  New  Torfc  revenmg  the  decree  of  tbe 
Bistrict  Ooart  dismlaslnK  a  aoll  In  admiraltT 
and  in  favor  of  libelant  for  damagea  for  a  col- 
JWoa     " 


Statement  by  Mr,  Ju^ite  Brown: 
Thia  waa  a  ault  In  admiralty  Instituted  by 
the  New  Jersey  Ltgbtenge  Company,  appellee, 
owner  of  the  barse  Atlanta,  HgaliiRt  the  steam 
tug  Dr.  John  WolTerton,  whioa  bad  tbe  Atlan- 
ta in  tow,  and  also  igalnst  tbe  Steam  Tufr  £. 
A.  Packer,  to  recover  damages  for  a  colliidon 
between  tbe  Atlanta  and  a  barge  Ashed  along- 
side and  in  tow  of  tbe  Packer,  on  ber  port  side, 
known  at  Croaa  Creek  Barge  Na  5,  trhicb  oc 
curred  in  tbe  afternoon  ot  October  2S,  leao.near 
the  moutb  ot  (be  East  River,  In  ibe  Harbor 
ol  New  York.  Service  never  having  been  ob- 
tained upon  the  Wolverton,  tbe  case  proceeded 
agalost  toe  Packer,  and  !□  rbe  diatrict  court  a 
decree  was  cranted  dismissliig  tbe  libel  upon 
theerouod  that  theWelverloQ  was  solely  at 
fault  for  tbe  colhsion.  20  Fed.  Bep.  837. 
Upon  appeal  to  tbe  circuit  court,  this  decree 
waa  reversed  upon  the  ground  that  the 
coUirion  WM  partly  at  least  the  fault  of  the 
Packer,  and  that,  under  the  rulings  of  this 
court,  the  libelant  was  entitled  to  recover  its 
entire  damages  ^inst  ber,  which  amounted, 
with  interest,  to  15,404.81,  for  which  a  decree 
was  rendered  againBt  ber. 
Purfuantto  the  Act  of  February  18, 1876(18 


"FlTft.  That  on  tbe  SStb  day  of  OetotK, 
lBSO,-tbe  libelant  was  tbe  owner  <4  the  t»)t 
Atlanta  and  was  a  common  carrier  of  a  tttp 
oa  aaid  barge,  as  alteged  ia  Uie  UbeL 

"Settmd.  That  on  that  day,  in  tbeaftenoo^ 
a  collision  occurred  between  eaSd  barge  uri 
tbe  barge  Cro8B  Creek,  No.  S,  thes  in  tow  t( 
the  Steam  Tug  Packer. 

"Third.  That  the  barge  AtlanU  and  btr 
cargo  were  on  that  day  taken  bi  low  t^  tke  , 
steam  tug  Wolverton  at  Boberta^StocciioilM  | 
East  Biver,  to  be  towed  to  tbe  Long  DotL, 
Jersey  City,  and  were  towed  aatem  ot  aid 
tug  by  a  hawBer  of  one  hundred  and  lift;  fctt 
in  length  between  the  tug  and  barge. 

'•Fowth,  That  on  that  day  tbe  Tng  P»Har 
was  bound  from  the  North  RlTcr  into  tb«  EMt 
River,  having  in  tow  on  her  port  ride  tbt 
barge  Croea  Creek,  No.  S,  loaded  with  sImI 
450  tons  of  coal,  the  barge  prDJecUng  b^oad 
tbe  bow  ot  the  lag. 

"Fifth.  As  the  Wolverton,  with  ber  low, 
was  croeaing  tbe  mouth  of  tbe  East  Rifcrtkt 


Packer,  wlui  ber  tow,  was  beadhigi 
Battery  into  tbe  Vm^  Krer,  paK&c  Ibe : 
^'-^-^ the  Birgo  Oafca, « 


iadtBguaudtke 
..paKtDgibellt* 
York  shore  oppodte  the  P         " 
two  hundred  yards  awn, 

"Bis^h.  Iliat  tbe  dde  In  tbe  :bat  Blw  «» 
ebb  and  at  about  fnll  atrengUt.  "tUt  Wehtr 
ton  and  her  tow  were  going  wllb  Ow  tUtabg* 
seven  mllea  an  hour  and  uie  PMka  aad  hff 


^f^^  Astomtnrbartiwhiit  a  Aicla  v^klaa 

hmt.  "Tli  Rootaway,  J»  Fed.  Hep.  «»;  -ftT^  ™SS^a^^'',lS  U^lS*^ 

G»iiae.8BIW.Bep.MB:!rheClatakll].38TM.Bep.  !SSiWS^£SS^^  ^^-— ^•  — 

sar:  Kfemanv.  The  Leonard  Bt<diarda,n  Fed.  Bep-  noi  xi  nvyt.  Ran.  lu 

!miThePr«a,MBlat<«.«.»8IW.Bep.M.  Art«™-1S.4a. 

Wherea  voMol.  with  knowledge  ot  tbeoamota, 

In  the  &oe  of  uwDftsat  danger,  altbougb  havliur  Anni>*h  <»  itmno  «»>,i>t. '«»  -i. 


rant,  which  threw  It  Into  MllWiiii  irltta  anotbeT    u^'lnilM'nl^M 

nr&»  £  £?£,.  Sf"^  °"  <»•••■"•  "^  ^JtsrJiyjr,     

and  attemptB  to  cross  the  bow  of  another,  the  lattar  7^.  ™i,  iSi™  ft™^iJh!?t«  uLV 

to  Chargeable  with  the  du^  only  to  atop  and  re-  a^t^^^^^^^^^^^ 

ver&eas  soon  as  It  to  evident  that  a  oouision  will  HevmraTo  jSH«o.iit 

otbenrtoe  result.    Tbe  Oemetit  Book.  88 IM.  Bep.  ^fS^^ohtand^taJw. 

AH  ootwaid-lxiiuid  ataamw, going  at (nU speed   SSttod^aTO«?Bltataf  i5»hZ5S 

s^^^'isr„'S£iSSi:^':sa^.s»iss:  Stot>gto^broSsrii5?to»rs 

Vt  a  tMuqne,  and  putting  ber  whael  hard-a-sta^  toptheanllMatL  wli«*i  ^T^iSm^U  ^  ^ 


'  reocdTUgoi 


Hon,  and,  npoii  dlBOOverlng  the  barque,  revenlDg  , 

bet eogtaea and portlugbv wheel. vK-htcaSalUog  «ohtwiBiMwan«    Tba Iamm^Tm iMT^K 

Kew  York,  as  Fed.  B«ik  tOi.  alter  taoMnf  befen  eoUto* -^ • 

whiob  saw  bsr  when  she  ii 

, ,  ._j  tenlttorlbeeOQIslonlBlba 

one  hMTlnir  the  other  Ml  her  starboard  aide  bM  the  son  v.  If ew  Tork,  10 IM.  Itap.  OL 

dutr  to  avoid  tbe  other,  and  Ibe  latter  should  keep      A  sohooner.  wtUurat  knowing',  or  aar  ■ 

beroouiae.   Tb«Wavsrlr<*iIM.Bep.eaT.  knowing,  what  an  approaching  at 

Where  ateameia  oolUdea  when  meetlac,  either  lngtodo.tonotlnau)]t  tor  o~ 

endonoruponoTOMlncooartea,  tbeonetlMtatais  quiring  bs  to 

lioaided  to  In  fault,  and  On  other  that  ported  and  leemidangero 

■topped  and  ravoaed  cannot  be  held  liable,  al-  IM.  Bap.  4S7. 
tbougfa  K  to  poMlble  that  If ,  after  seeing  tbe  sieen 

UghtonttaeotlMr.ihehaditaTboanledandKoneat      Tin  a  iiisil I     

fol  Bpeed  the  oolltolon  might  have  been  avoided.  fectoaviolattaiotthBSt 

nie  TUngvslla. <l  VM. Bap. at.  IM.Bap.HK. 

*U  lMD.fc 
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Btbam  Tuo  el  a.  Paoksb  t.  Nbw  Jbb8Bt  Ltobtsbaob  Oo^  M0-87(> 


tow  were  prooeediDg  a^einet  the  tide  at  e  q>eed 
<tf  aboat  two  mfles  ao  boor. 

•*at9mUk.  That  the  Packer  and  her  tow  had 
eome  ao  far  around  from  the  North  BiTer  b^ 
fore  aeeiog  the  WoWerton  aa  to  he  in  the  ebb 
tide  coming  out  of  the  East  Ri?er,  and  when 
abe  aaw  ber  was  headinff  up  against  that  tide 
and  was  about  900  raros  out  from  the  ahore 
opposite  the  Barge  OfBoe. 

'*Bighih.  The  vessels  saw  each  other  when 
about  600  yards  apart,  and  at  that  time  the 
course  of  tbe  Wolverton  was  about  K.  W.  by 
K.  and  tiM  course  of  the  Packer  was  S.  byN., 
[tttl  and  as  they  approached  each  otlier  the  Packer 
had  tlie  17?olverton  on  ber  starboard  bow  and 
the  Wolrerton  had  the  Packer  on  her  port 
bow,  the  Wolverton  being  further  out  in  the 
rifer  from  the  New  York  shore  than  the  Pack* 
er,  and  tlie  vessels  beinff  upon  crossing  courses 
converging  toward  the  New  York  ahore. 

••Ninth.  As  soon  as  the  Packer  saw  the 
Wolverton  she  blew  two  blasts  of  her  steam 
whistle.  She  was  then  under  a  starboud  wheel 
and  making  in  somewhat  towards  the  end  of 
the  piers,  but  upon  signaling  the  Wolverton  she 
starboarded  ber  wheel  still  more.  The  Wol- 
verton made  no  reply  to  the  Packer's  signals, 
but  kept  on  ber  course  without  abating  speed 
until  within  about  200  feet  The  Packer  then 
blew  two  more  whistles  and  reversed  her  en- 
gioea,andtheWo]verton  ported  ber  wheel.  The 
wolverton  passed  the  bow  of  the  Packer  and 
ber  tow,  but  the  libelant's  barge  was  unable  to 
do  so,  and  her  port  side  came  into  collision 
with  the  bow  of  the  Packer's  tow. 

**Tmth,  At  the  time  the  Wolverton  ported 


It  is  the  duty  of  a  ve»el  salllnff  at  rnU  speed  tn  a 
ftaf  to  oome  to  astaadstlU  at  oooe  when  warned  of 
ao  approaohhiff  veaeL  The  Iberia,  40  Fed.  Bep.898L 

Tte  belief  that  a  danfferwUl  arise  in  the  future, 
where  there  is  no  immediate  daofer  preseot,  will 
not  josttfy  an  order  to  ffo  at  fun  speed  in  a  tog  in 
ofder  to  avoid  the  expeeted  danier.  Hie  Iberia, 
«  fed.  Bflp.  8901 


▲s(eaaMr%  speed  is  moderate  wlien  it  Is  such  as 
wm  permit  her  seasonably  and  eoeotoally  to  avoid 
eoDlsloo  by  ilaekenlng  speed,  or  bj  stopping  and 
leventaV.  within  the  discanoe  at  wbioli  in  ap> 
resseleanbesaeo.  The  Alllanoe.  I>ied> 
lit. 

five  and  a  half  or  six  knots  in  a  harbor  oontefn- 
ta^  many  vesMis  and  in  a  thl^  f  Of  Is  not  moderate 
speed  for  astaamer.   TbeMarteUo,  Vied.  Bep. 60S. 

Hearty  seven  knots  Is  too  great  a  speed  in  a  dense 
Ibt  for  a  steamer.  TlieWyaooke,40Ved.Bep.TQl 

aiz  knots  Is  an  Immoderate  speed  fee  a  sobooocr 
laadeMefov.   DML 

A  speed  In  exeem  of  six  knots  an  boor  by  assll- 
tng  vessel  in  an  expoeed  and  freqoeoted  part  of 
theooean.  in  a  thlok  foe,  is  ezoeadve,  rendering 
bflrtafaalttor  aoQllislon.  Tlie  Bnergy,  tf  Fad. 


▲  steam  freicht  boat  is  ta  faatt  for  a  ooOIbIoo, 
where  she  was  ranntaig  at  a  speed  of  ttve  miles  per 
boor  on  the  Hodsoo  Biver.  in  a  fog  ao  deoee  that 
oaeeooM  not  sea  over  ftfly  yards.  TlieBaleigh,41 
Fed*Bep»flr. 

▲  speed  off  nine  or  ten  miles  per  boor  in  every 
iMdhehvyfoffisexoesBhre.   Nortliweet 

Osw  T.  Boston  Marine  In^  Go,  41  Fed.  Bep. 


vessel  having  a  speed  of  ten 
lem  than  foor  knots  would  not 
it  to  gl  ve  her  meeta 
'•  to  BMive  at  a  speed  of  f  our 


whiDhat 


her  wheel  danger  of  collision  was  imminent 
and  a  collision  seemed  unavoidable. 

••Eleventh.  There  was  nothing  in  the  rlyer 
to  interfere  with  the  navigation  of  either  vessel 
The  collision  occurred  about  400  or  600  feet 
off  the  ends  of  the  piers  and  Just  bek>w  the 
slip  of  the  South  Ferry. 

^•Tweffth,  There  was  no  local  usage  of  navi- 
gation applicable  to  the  situation  of  the  vessels 
when  they  discovered  each  other. 

*'2%irteenih.  That  between  the  tide  of  the 
East  River  and  the  North  Kiver  there  Is  an 
eddy  which  extends  out  about  400  feet  from 
the  iBarge  Office,  and  the  Packer  had  passed 
through  this  eddy  and  reached  the  ebb  tide, 
which  struck  on  the  port  bow  of  her  tow  and 
swung  the  vessels  sUil  further  off  shore  before 
her  puot  saw  the  Wolverton. 

'•Fourteenth.  The  libelant's  barge  was  in  aU 
respecta  properly  navL^ted.  By  reason  of  the 
collision  the  baige  ana  cargo  sustained  serious 
injury.* 

The  following  conclusions  of  law  aie  found: 

**FiT9i.  The  two  tugs  being  on  cfossing 
oounee,  it  was  the  duty  of  the  Packer,  having 
the  Wolverton  mi  her  starboard  hand,  to  keep 
out  of  the  way.  and  the  duty  of  the  Wolverton 
to  keep  her  course. 

••Seeond.  It  was  the  duty  of  the  Packer  to 
port  her  wheel  and  stop  and  reverse  her  engine 
in  time  to  avoid  the  collision. 

'*  Third.  The  libehint  is  entitled  to  recover 
against  the  Packer  the  damages  sustained  by 
the  001118100." 


in  a  harbor  In  a  thidi  fog.  Is  not  fSultgr  navigatloo. 
The  MarteUo,  m  Fed.  Bep.  60S. 

Five  miles  an  hour  In  a  fog  with  some  sea  and 
wind,  on  Lake  Michigan,  is  not  ezoeadve  speed. 
BradleyT.The  JohnPrldgeon,  Jr.MFsd.  Bep.  ML 

It  Is  unjustinable  for  a  steamer,  in  a  narrow 
diannel  only  fOO  or  800  feet  wide,  where  other  ves- 
sels are  to  be  expected,  to  run  at  the  rate  of  four- 
teen knots,  when  the  night  Is  so  darictiiatasobooo- 
er  cannot  be  seen  more  than  fifty  COet  away.  The 
Saratoga,  W  Fed.  Bep.  US. 

A  vessel  entering  a  crowded  harbor  under  too 
great  a  rate  of  speed,  without  doe  regard  to  the 
obstacles  that  may  be  In  the  way.  Is  guilty  of 
Ugeoee.  The  Wydale,  17  Fad.  Bep.  TUL 

lAabauwfer  eoOttfoik 


149U.B. 


Where  a  oolHrfon  between  a  steamwr  and 
vessel  was  not  ioevltable,  and  there  Is  no 
evideooe  of  fault  on  the  latter^  part,  the  steamer 
must  answer  therefor.  The  Ctty  off  TTuro,  0  Fad. 
Bep.tlT. 

A  sailing  vessel  on  a  tack  which  Is  not  run  out 
has  a  right  to  hold  ber  course  ss  against  a  steam 
tug,  and  it  Is  her  doty  to  do  so  until  three  teoed 
with  coUlsioo,  and  then  it  ii  proper  to  make  an  ef- 
fort which  she  thinks  best  to  avoid  the  danger. 
TbeBroelrtorv.  The  Broce  and  Tbe  Hamilton  Flih, 
iSFed.  Bep.  STL 

Where  a  steamer,  Instsad  of  keeping  eC,  has  run 
so  close  to  a  sail  vessel  ss  to  make  eolHskm  ftsmri- 
neot,  a  T't%^frt  of  the  latter  in  attamptiag  to  es- 
cape from  the  danger  Is  not  a  fanll^ 
B.  Hart,  IB  Fed.  Bep.  IHb 

▲  row  boat  Is  not  a  mlUng  vesss 
meaning  of  the  Hat  Sailing  Bole,  lequlilug 
en  to  keep  out  off  the  way  off  miUng  veasslSL 
er  V.  Chmdsn  *  P.  8.  Fiery  Go,  2M  ra.  IM. 
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Tbe  course  of  the  Wolverton,  as  stated  in 
the  eighth  fiodiDg,  was  sul^eguently  chanpfed 
by  the  circuit  judge  from  N.  W.  by  N.  to  W. 
N.  W. 

From  the  decree  entered  upon  this  finding 
41D  appeal  was  taken  by  the  owner  of  the  Pack- 
er to  this  court 

Meurs.  E.  D.  McCarthy  and  DeL.  Berier, 
for  appellant: 

When  a  collision,  easy  enough  to  have  been 
avoided,  occurs,  it  is  not  righteous  to  let  free 
tbe  vessel  guilty  of  glaring  fault,  and  to  con- 
demn the  other  on  vague  conjecture. 

The  Manistee,  7  Biss.  87. 

Fault  is  not  to  be  presumed.  It  must  be 
shown  affirmatively. 

The  L.  P.  Dayton,  120  U.  8.  837  (30:  669). 

Mr,  Robert  D.  Benedict,  for  appellee: 

By  reason  of  the  tide  as  well  as  of  crossing 
courses,  it  was  the  duty  of  the  Packer  to  avoid 
the  collision. 

ne  OcUatea,  92  U.  8.  439  (28:  727). 

Mr.  Justice  Brown  delivered  the  opinion 
ct  the  court: 

This  court  has  repeatedly  held  that  under 
the  Act  of  February  16,  1875  (18  8tat.  815), 
'*to  Facilitate  the  Disposition  of  Cases  in  the 
Supreme  Court  of  the  United  8tates,  and  for 
Other  Purposes,"  we  are  no  longer  at  liberty  to 
pass  upon  disputed  questions  of  fact,  but  are 
bound  to  accept  tbe  findings  of  the  circuit 
court  as  conclusive,  and  are  Umited  to  a  deter- 
mination of  questions  of  law  and  to  tbe  valid- 
ity of  such  rulings,  excepted  to  at  the  time,  as 
may  be  presented  by  a  bill  of  ei^ceptions  pre- 
pared as  in  actions  at  law.  The  Abbottsford, 
«8  U.  8.  440  [25:1681;  The  Benrfactor,  102  U. 
8.  214  [26:1571;  The  Clara,  102  U.  8.  200  [26: 
145J;  The  Adriatic,  103  U.  S.  730  [26:605]; 
The  Connemara,  108  D.  8.  352,  860  [27:751. 
754];  Watts  v.  Cam<n^,  115  U.  S.  853,  363 
r29:406,  4091;  The  Gazette  and  Cargo,  128  U. 
8.  474  1 82:496].  In  the  case  of  The  Ahbotitfard 
it  was  held  that  the  only  rulings  which  could 
be  presented  for  review  here  by  bill  of  excep- 
tions were  those  made  upon  questions  of  law, 
following  in  this  particular  a  multitude. of 
prior  rulings  under  analogous  statutes.  This 
was  also  affirmed  in  The  Annie  Lindsley,  104 
TJ.  8.  185  [26:7iq.  with  an  additional  remark 
by  Mr.  Justice  Woods,  that  "where  the  circuit 
•court  has  passed  on  all  the  issues  we  cannot 
listen  to  complaints  that  it  has  refused  to  find 
•certain  facts  which  it  was  asked  to  find,  or  has 
found  certain  ottier  facts  which  the  weight  of 
the  testimony  did  not  warrant."    ^ 

It  does  not,  however,  necessarily  follow  that 
this  court  is  bound  to  determine  the  case  upon 
tbe  precise  facts  found  by  the  circuit  court,  if, 
in  its  opinion,  such  findings  are  ambiguous, 
•contradictory  or  incomplete,  or  fail  to  estab- 
lish a  satisfactory  basis  for  a  deciidon.  The 
•circuit  court  is  iSound  to  pass  upon  and  find 
•every  material  and  ultimate  fact  necessary  to 
a  proper  determination  of  the  question  of'  lia- 
bility, and,  in  case  of  refusal  to  make  such 
Ending,  an  exception  may  be  taken  thereto, 
which  can  be  considered  by  this  court  upon 
appeal.  It  cannot  be  that  this  court  is  con- 
cluded by  ^  finding,  for  instance,  of  a  single 
material  f aot  tending  to  show  fault  on  the  part 


of  one  vessel,  when  there  is  nncootradkttl 
evidence  of  other  facts,  which  show  cite 
that  this  fault  did  not  con  tribute  to  tbe  co^ 
lision,  or  that  there  were  contributing  finlli 
upon  the  part  of  the  other  vessel  wbich  mfSA 
make  a  case  for  a  division  of  damages   U  i 
circuit  court  could  find  as  a  fact  that  a  col- 
lision was  due  to  the  fault  of  one  vesBcl,  at 
appeal  to  this  court  would  be  uaeleas,  and  o 
less  tbe  findings  set  forth  all  the  material  £mI% 
the  ultimate  finding  of  fault  beortnea  move « 
less  a  finding  of  a  foci,  when  it  ihoold  be  • 
legal  inference  from  ether  facta. 

The  question  is  by  no  means  a  new  one  ii 
this  court.  In  The  Francis  Wright,  105  U.  & 
881,  387  [26:1100.  1101],  it  was  said  by  (n^ 
Justice  Waite  that  "if  tne  circmtooartnegleela 
or  refuse,  on  request,  to  make  a  finding  OM 
way  or  the  other  on  a  question  of  fact,  materiil 
to  the  determinaton  of  the  cause,  when  evideaci 
has  been  adduced  on  the  subject,  an  exoeptin 
to  such  refusal  taken  in  time  and  im>periy  p» 
sented  by  a  bill  of  exceptions  may  be  ooDod- 
ered  here  on  appeal.  8o,  too,  if  the  courts 
against  remonstrance,  finds  a  material  ImI 
which  is  not  supported  by  any  evidence  wM^ 
ever,  and  exception  is  taken,  a  bOl  of  aa» 
tions  may  be  uised  to  bring  np  for  revisw  as 
ruling  in  that  particular.  In  the  one  cms  ths 
ref  UE^  to  find  would  be  eqaivalent  to  a  vaMag 
that  tbe  fact  was  immaterial;  and  in  tlieoCto, 
that  there  was  some  evidence  to  prove  wkil  ii 
found  when  in  truth  there  was  none.  BA 
these  are  questions  of  law,  and  ptopersoldMll 
for  review  in  an  appellate  court.**  It  was  i» 
dicated  that  the  bill  of  exceptioiia  '*iiiHt  Ii 
prepared  as  in  actions  of  law^  where  HktMd, 
"not  to  draw  the  whole  matter  intoeiinlM> 
tion  again,'*  but  only  separate  and  dIttlMSl 
points,  and  those  of  law.  This  pnctiesutt 
approved  in  Merchants  Ins,  Oa.  ▼.  AOm,  Ul 
U.  8.  67  [30:  8581.  In  The  Jifkn  H.  Aotm. 
121  U.  8.  469  [80:9791,  the  q[iM8tioDanssiSli 
what  was  meant  by  tne  term  "NorthcrB  Fi^ 
sage"  from  Gibraltar  to  New  York,  and  ft  «M 
held  that  the  court  below  should  have  isa^ 
tained  from  the  evidence  what  pamspi  thtm 
were  which  vessels  were  aocostomea  to  tikL 
and  then  determine  which  of  them  the  nmi 
was  allowed  by  its  contract  to  cboose  as  ttl 
northern,  and  tne  decree  waa  reveised  and  ttl 
case  remanded  for  further  proeecdinpi 
this  ground. 

There  is  no  practice  nnderthis  Statute 
is  peculiar  to  courts  of  admirsltj.  TIm  ndeii 
general,  that  wherever  the  trial  cooit  IMbAi 
facts  and  the  conclusions  of  law  tberafkea^ft 
is  bound  to  find  every  ftot  material  to  HieHh 
elusion,  and  a  refusal  to  do  to.  If  inuMily  e^ 
cepted  to,  is  a  ground  for  reteraaL  nii^  fel 
oises  tried  by  tl£e  court  without  a  Jair.  VMT 
Rev.  Stats.,  sections  649  and  700,  the  fMm 
of  the  circuit  court  are  oonclusife  upcm  A 
court,  and  the  power  of  this  court  to  lefliv 
extends  only  to  the  suffldency  of  the  flMi 
found  to  support  the  JudgmeDt  iTimg  t.  M^ 
nell,  92  U.  8. 467 128:']^]);  and  if  nolsiifleia^ 
the  case  may  be  remanded  for  trial  mm  otttf 
issues  involved  therein.  Bg  parte  AmAII 
U.  8.  423  [28:2491.  The  findinga  of  tbe  eo«t 
under  these  sections  are  treated  as  a  spicU 
verdict,  and  are  gauged  by  the  nilea  appociMl 
to  them  (Karris  v.  Jackeen^  76  U.  8.  0  WaH 

liOV.% 


fSOO. 


Stsam  Tug  S.  A.  Paokxb  y.  Kkw  Jumbt  LiOHmAOB  Ca 


860-370 


185  \19Me\;  Copdin  t.  Phanix  Ins.  (h,  76  U. 
6. 9  WalL  m,  tf?  [10:780,  7411;  Wayne  C<mtUy 
Supn.  T.  Kennieott  108  U.  8.  654  [86:486]): 
and.  M  wasitid  in  6raham  ▼.  Bayne,  69U.  B. 
18  How.  60,  68  [16:  266,  267],  "if  ft  tpecUl 
▼erdict  be  mnbiguous  or  imperfect^if  it  find 
bat  the  eTMenoe  of  facts,  ftnd  not  the  facts 
tbemselves,  or  flnds  but  part  of  the  facts  in 
M]  faaue,  Aod  is  silent  as  to  others,  it  is  ft  mistrial, 
%od  the  coort  of  error  must  order  a  tenire  de 
na9a,  Tbey  can  render  no  Judffment  oo  an 
Imoerfect  verdict,  or  case  stated. 

Under  a  similar  method  of  procedure  io 
seVeral  of  the  States  it  is  held  that  the  flndhigs 
must  contain  all  the  facts  and  circumstances 
oecewary  to  a  proper  determination  of  the 
question  involyed;  and  in  default  thereof,  the 
judgment  of  the  court  below  will  be  reversed, 
aodTtbe  case  sent  back  for  a  new  trial.  Wood 
T.  La  Rue,  8  Mich.  159;  ffowerter  ▼.  Kelly,  28 
Miob.  887;  Adame  ▼.  Champion,  81  Mich.  288; 
Br%pff$  ▼.  Bmehaber,  48  Mich.  880;  Batee  ▼. 
Wafur,  10  Wis.  415;  Addleman  ▼.  Bnein,  6 
Iod.484. 

The  facts  found  in  the  present  case  are.  sub- 
stantiallj,  that  the  Wolverton  and  her  tow 
were  bound  from  Roberts'  Stores,  in  the  East 
HiTer,  upon  the  Brooklyn  side,  to  the  Long 
Dock  in  Jersey  City  upon  a  W.  N.  W.  course, 
ftnd  at  a  speed  of  about  seven  miles  an  hour. 
The  Packer,  with  her  barge  alongside,  consd- 
toting  in  fact  one  vessel,  was  helping  around 
the  Battery  into  the  East  River,  and  at  the  time 
she  first  saw  the  Wolverton  was  upon  a  course 
£.  by  N.,  and  heading  aeaiost  a  strong  tide,  at 
ft  speed  <^  about  two  mlks  an  hour.  The  two 
vessels  made  each  other  ftt)out  five  hundred 
yards  apftrt.  From  this  statement  of  their 
icqwctlve  headings  it  is  quite  evident,  and  the 
court  also  finds  as  a  fact,  that  they  were  upon 
crcMsing  courses;  that  the  Packer  had  the 
Wolvertoo  on  her  starboard  side,  and  was 
bound,  under  the  liHh  Rule  of  g  4288,  to  keep 
out  of  her  way. 

Lb  fulfilling  this  obligation,  however,  she 
was  entitled  to  act,  within  the  limiutions  im- 
posed by  the  requirements  of  good  seftmanship, 
apoB  toe  Judgment  of  her  master,  and  to  put 
bar  bdm  to  port  or  starboard;  and  there  was  a 
correlfttive  duty,  no  less  imperative,  on  thepart 
of  the  Wolverton,  "to  keep  her  course."  Itule 
88;  The  Sea  OnU,  80  U.  d.  88  Wall.  165,  167 
(88:80,  88],  .Vsw  York  d  L.  U.  6.M.8,A  Oo. 
V.  R9imba&,  68  U.  8. 21  How.  872.884  [16:144, 
14q;  Tke  AdriaUe,  107  U.  8.  612.  618  [27:497. 
Hm.  While  thiaduty  of  avoidance  is  ordl- 
•ftifly  performed  by  porting  ftnd  PftMing 
«ioder  tbe  stem  of  the  other  vessel,  sod  while 
Cbia.  Is  evidently,  under  ordinary  circum- 
stancea,  tbe  safer  and  more  prudent  course, 
cases  not  infrequently  occur  where  good  sea* 
manahlp  aanctlona,  if  it  does  not  requhre.  that 
tbe  nanoraver  shsJl  be  executed  by  starboftrd- 
tt«*l  lug  aD<h  crossing  tbe  bows  of  the  spproach- 
^'^  lag  vessel  Of  oourse,  in  dohig  this  the 
steamer  takes  the  risk  that  the  approaching 
veasel,  while  fulfilling  her  own  obligations  of 
keeping  her  oourse,  may  reach  the  point  of  in- 
cefsedtoQ  before  she  hss  passed  it  herself;  and 
beoce  at  night,  or  in  thick  weather,  tbe  roft- 
ooBUver  would  be  likely  to  be  attended  with 
great  danger.  In  the  present  case,  however, 
Ibere  were  dreumstaoces  which  indicate  that 
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the  selection  of  this  course  may  hftve  been  such 
an  exercise  of  discretion  upon  the  part  of  the 
master  as  was  not  inconsistent  with  souud 
judgment  and  good  seamanship,  it  was  broad 
daylight,  the  weather  was  clear,  and  a  careful 
lookout  could  not  fail  to  hear  the  signals  of  sn 
approaching  vessel,  and  to  estimftte  properly 
her  course,  her  bearings  and  her  aistance. 
There  was  a  strong  tide  ebbing  out  of  the  Bast 
River,  and  the  Packer  was  making  her  way 
slowly  and  with  some  appsrent  difficulty 
against  it.  It  was  obviously  to  her  advantage 
to  keep  as  near  to  the  piera»  heading  as  she  was 
directly  against  the  tide,  as  it  was  possible  to 
do,  since  such  a  decided  porting  as  would 
be  necersary  to  avoid  the  Wolverton  and  her 
tow  would  have  compelled  her  to  take  the 
full  force  of  the  tide  upon  her  port  side, 
and  exposed  her  to  a  strong  outward  drift,  as 
well  as  to  the  probability  of  the  Atlanta  sagging 
down  upon  her.  Whether  the  starboarding  of 
the  PacKer  was  a  fault  or  not  would  depend 
largely  upon  the  question  whether,  assuming 
that  the  Wolverton  kept  her  course  and  main- 
tained her 'then  rate  of  speed,  either  vessel 
would  pass  the  point  of  intersection  before  tbe 
other  reached  it  If  it  were  clear  that  no  col- 
lision would  have  occurred  bad  tbe  Wolverton 
kept  her  course,  then  the  starboftrding  of  tbe 
Packer  was  not  a  fault,  since  the  point  of  in- 
tersection would  either  be  ahead  or  astern  of 
the  Packer.  But  if  such  starboarding  was 
likely  to  involve  risk  of  a  collision,  then  of 
course  it  was  a  fault. 

It  was  suggested  upon  the  argument  that 
there  was  a  rale  of  the  supervising  inspectors, 
making  it  obligatory  upon  a  croadng  steamer 
to  avoid  the  one  having  the  right  or  way  bv 
porting  her  helm  in  all  cases.  But  no  such 
rule  is  incorporated  in  the  record  or  in  the 
briefs,  and  it  m  not  a  regulation  of  which  we  f  8M| 
can  take  Judidftl  notice.  But  even  if  such  rale 
were  proved,  it  is  bv  no  mesne  desr  thftt  the 
drcumstftuces  of  this  esse  would  not  bring  ft 
wiUiin  the  exception  contsined  in  the  Mth 
Rule  of  "spedftJ  drctunstsnces"  requiring  ft 
deoftrture  from  the  general  regulations. 

Whether  the  Packer  was  guiltv  of  fault  ia 
starboarding  or  not.  the  duty  of  Che  Wohrerton 
was  dear.  She  was  bound  (?)  to  keep  her 
course,  and  (2)  to  dieck  her  speed,  if  there  was 
apparent  risk  of  a  collision,  and,  if  necesaary 
to  avoid  immediate  danger,  to  stop.  She  did 
ndther.  The  8th  finding  is  that  "the  ve«els 
saw  each  other  when  about  500  yards  apart;" 
and  tbe  8th,  that  "as  soon  as  the  Packer  saw 
the  Wolverton  she  blew  two  blasts  of  her  steam 
whistle.  She  wss  then  under  ft  starboard 
wheel  and  making  in  aomewhat  toward  the  end 
of  the  piers. "  There  is  no  finding  whether  tbe 
signals  of  tbe  Packer  were  heard  by  the  Wol- 
verton or  not;  but  it  is  fairlv  inferable  that  if  the 
whirtles  were  blown  at  a  aistance  of  500  yards 
thev  would  be  or  ought  to  have  been  heard, 
ana  under  sudi  circumstances  the  porting  of 
the  Wolverton  was  a  gross  fault,  unless  it  can 
be  excused  by  the  Imminence  of  the  periL 
The  Ooreiea,  76  U.  8.  8  WalL  680  [18:  804L 
The  10th  finding  bnn  upon  this  point  and  h 
as  follows:  "At  the  time  the  Wolverton  ported 
her  hdm,  danger  of  collisioii  was  imminent 
and  a  collision  seemed  imavokUble."  It  ia 
difllcult  to  give  a  satisfactory  interpretatloQ  u> 
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this  flnding.  WbOe  it  It  a  familiar  law  of  ool- 
UsioD  that  a  wrong  order  ffiven  in  extremis,  or, 
aa  tome  of  the  authoritMS  say,  **to  ease  the 
blow,"  will  not  be  treated  aa  a  fault,  such 
principle  manifeetly  baa  reference  to  a  coUision 
between  the  yetael  guilty  of  the  wrong  order 
and  the  approaching  vesseL  I^ow,  no  tuch 
collision  took  place  in  this  case,  since  it  was  the 
Atlanta  and  not  the  Wolverton  which  received 
the  blow.  It  would  seem,  too.  the  finding  that 
the  collision  "seemed  unayoidable"  could  not 
haye  had  reference  to  a  collision  between  the 
Packer  and  the  Atlanta,  dnce  the  latter  was 

[8€9j  150  feet  astern  of  the  Wolverton,  and  to  bring 
about  a  collision  between  her  and  the  Packer, 
or  the  Packer's  tow  (which  being  lashed  along- 
side may  be  treated  aa  identical  with  the 
Packer),  it  was  necessaiy  for  the  WoWerton 
to  cross  from  the  starboard  to  the  port  bow  of 
the  Packer,  and  to  drag  the  Atlanta  under  the 
bow  of  Uie  latter.  Indeed,  it  seems  impossible 
to  exonerate  the  Wolverton  in  riew  of  the 
other  flnding,  that  the  vessels  saw  each  other 
when  about  oOO  yards  apart,  and  that,  as  soon 
as  the  Packer  saw  the  Woiverton,  that  is,  at 
this  distance  of  600  yards,  she  blew  two  blasts 
of  her  steam  whistle.  Hearing  this  signal  as 
she  did.  or  aa  she  was  bound  to  do,  the  porting 
of  the  Wolverton  must  almost  of  necessity 
have  brought  about  a  collision.  The  whistle 
was  a  signal  to  her  that  porting  was  the  one 
thing  she  must  not  do.  If,  in  ftct,  as  testified 
by  her  pilot,  the  Wolverton  ported  four  or  five 
points  before  the  collision  took  place,  it  not 
only  disposes  of  the  10th  flndinff,  but  shows 
that  the  collision  was  largely,  if  not  wholly, 
the  fault  of  the  Wolverton. 

The  Wolverton  seems  also  to  have  been  at 
fault  for  excessive  speed.  If  the  officer  in 
charge  were  satisfied  that  the  siinials  of  the 
Packer  and  her  apparent  starboarding  were  an 
error  and  involved  a  risk  of  collision,  it  was 
his  duty,  under  Rule  21,  to  slack^m  tpetd 
before  crossing  her  bows,  or.  if  neossary,  to 
stop,  or  even  to  reverse,  if  it  could  be  done 
without  danger  to  tow.  This  rule  was  ap- 
plied by  the  Bouse  of  Lords  to  a  collision  be- 
tween crossing  vessels  in  the  recent  rase  of  The 
Memnon,  62  L.  T.  N.  8.  84,  8,  0.  6  Asp.  Mar. 
Law  Cases,  488,  wherein  it  was  declared  to  be 
the  duty  of  the  vessel  entitled  to  keep  her 
course  to  comply  with  the  rule  as  to  slackening 
speed,  or  stopping  and  reversing,  If  necessary, 
and  if  she  does  not  do  so,  the  burden  is  upon 
her  to  show  that  to  continue  her  speed  was  in 
fact  the  best  and  most  seamanlike  manoeuver 
under  the  drcumstancer  It  is  not  easy  to  see 
how,  under  any  view  of  the  facts,  the  Wolve^ 
ton  can  be  exonerated  from  fault  m  this  partic- 
ular. 

It  appears  from  the  bill  of  exceptions  that, 
after  tne  circuit  court  had  made  ita  findings  of 
fact  in  this  case,  eight  additional  findings  were 
submitted  by  the  claimant,  which  the  drcuit 
Judge  declined  to  find  otherwise  than  he  had 
already  found,  except  with  regard  to  the  com- 
pass course  of  the  wolverton,  which  he  had 
found  to  be  N.  W.  by  K.  by  mif  take.    We 

[8701  ^^®  already  held  that  the  circuit  court  is 
bound  to  find  all  such  fiicts  aa  are  material  and 
necessary  to  a  oofxect  determination  of  the 
gpeittoii  of  UabOity  Involved.  Upon  ezamina- 
ttOQof  these  ptoptmA  flndiogs  m  connectioo 

4M 


with  the  evidence  set  out  in  the  bill  of  excep- 
tions, we  think  that  most  of  them  are  immater- 
ial, or  are  covered  by  the  findings  actually 
made.  The  sixth,  however,  is  important^and 
reads  as  follows:  "  The  porting  of  the  Wol- 
verton's  wheel  when  she  was  about  200  feet 
from  the  Packer  wss  a  chanse  of  four  or  five 
points  from  her  course."  We  think  the  daim* 
ant  was  entitled  to  a  fiodiuff  in  regard  to  this 
point  It  would  also  have  been  more  satisfac- 
toiy  If  the  court  had  found  the  number  of 
points  the  Packer  swung  under  the  order  to 
starboard  given  "upon  ngnaling  the  Wolver- 
ton," aa  found  In  the  ninth  finding.  But  as  no 
request  was  made  for  a  finding  upon  this  pointy 
and  no  exception  taken  to  uie  omission,  it  is 
now  too  late  for  the  daimant  to  demand  it 

I7ie  decree  of  the  court  below  mU  be  retereed^ 
and  the  eaee  remanded  for  furthr'  vroceedinge 
in  eoftformity  with  ttiie  opinion. 


JAMBS  IL  T.  GLEE80K,  Pff.h$Err.. 

«. 

YIRQINIA  MIDLAND  RAILWAY  COM- 
PANY. 

(Bee  8.  a  Reporter's  ed.  485-4l5w) 

Nefiigenee—land^ide,  when  not  an  act  of  Ood 
— railroad  company,  when  bound  to  prevent  a 
land  ilid&— happening  (tfi^furioui  accident^  in 
passenger  eases,  prima  fade  evidence  of  n^U- 
gence—rrfusal  ^  instructions,  when  error. 

t,  A  land  sUde,  caused  br  a  rain  of  not  unusual 
violenoe,  ii  not  caused  b  j  an  **aot  of  God.** 

Nora.— ^  to  freedom  ef  vMnUg  from  eontrflm.. 
lory  neoUgence,  nueteam  to  entitle  hitm  to  recover, 
see  note  to  Stokes  v.  SaltonstaU,  10:  lift. 

AsUidamageeforversonaliniuiryfromneffilaenee^ 
see  note  to  Fennsjlvanla  Oo.  v.  Boy,  SSc  141. 

Act  of  Ood,  what  Is, 

A  stonn,  flood  or  freshet,  in  order  to  ooostitote 
an  aot  of  Provideooe,  need  not  be  unpreoedeDted 
tf  It  is  unusual,  eztnordlnary  and  unexpected. 
People  V.  Utioa  Cement  Oo.aft  HL  App.  ISBi 

In  an  action  to  abate  a  nuisance,  the  defenae 
that  the  Injury  was  causedliyanaot  of  Godlsnot 
tensble,  where  defendant's  negligent  aot  conouired 
In  creatlnff  the  nulsanoe.  Dunshaoh  v.  HoUlrter, 
iBHun,80BB. 

The  fsot  that  a  oarrier  Is  not  liable  for  damage  to 
goods  caused  by  a  flood  wQI  not  exempt  It  from 
Uablhty  for  negligence  In  tailing  to  dry  them,  ea* 
pedally  where  It  had  refused  to  surrender  them  to 
the  owner  on  Ids  demand.  Pearoe  v.  The  Thomas 
Newton,  41  Pad.  Bep.  ICS. 

A  carrier  which  has  provided  a  place  of  storagi 
for  goods  safe  agalnat  aiU  but  extraordinary  eventa 
ii  not  hable  for  damage  caused  by  a  flood  such  as 
ooours  but  twice  In  a  generation.   Ibid, 

The  tact  that  aslmllar  flood,  otherwiae  unprece» 
dented,  had  occurred  oqoe  In  each  of  the  two  pre> 
oedhig  years.  Is  not'enongh  to  make  a  carrier  lia- 
ble for  idamages  to  freight  on  account  of  a  flood. 
Norrto  V. Savannah,  V.  ft  W.  R  Oo.sna.]M.U 
Am.  St.  Bep.  Mi 

BIgihts.  duties  and  ttabOtttm  ef  oanien  ef 


Tlie  duty  of  common  carrlen  with 


to 


140  VS. 


1880. 


GLvnoir  t.  Viboiiiia  Midlavd  Railwat  Oa 
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IL  ▲  wtSkrotA  oompan  j  !■  bound  to  pteTeot  a  l«iid 
riMe,  In  a  out  UMido  by  it«  which  onUnaiy  •kill 
woaU  enabto  englneen  to  f orvee,  and  It  UaUo 
fOracddentaooourring  therefrom. 

ft  Hm  happenlnir  of  an  tnjurloue  aooMent  Is,  tn 
ifer  oaeee.  prima  fade  erioenoe  of  negli- 
„  J  on  the  part  of  the  carrier,  and,  the  pameo- 
.^  belnff  htanaelf  In  the  ezeroiee  of  doe  oare,  the 
burden  then  rats  upon  the  carrier  to  ihow  that 
Ma  whole  duty  was  performed  and  that  the  In- 
Jnrj  was  unaroidable  by  hnman  foresight 

4  When  the  court  refuMS  to  so  frame  its  Instrao- 
tlonsasto  present  the  rule  In  respect  to  a  prima 
feolecMe,and  leaTesthe  jury  without  Instaruo- 
tlom  to  which  they  are  entitled  to  aid  them  In 
determining  what  were  the  fscts  and  causes  of 
the  aoddent  and  how  tKP  those  facts  were  or 
were  not  within  the  control  of  the  deteodant, 
this  Is  error.  ^^ 

(Naa87.] 

Argusd  AjfrU  e.  1391.    D$Med  Mt^  11,  JS91. 

rl  BRROR  to  the  Supreme  Ooort  of  the  Dli- 
triot  of  Oolumbla  to  rerlew  a  Judgment  for 
the  defeodaot  in  an  action  for  damages  ius- 
talaed  by  plaintiff,  a  railway  postal  clerk, while 
on  defendant's  cars  by  the  train  being  derailed 
by  a  land  slide  in  a  imilway  cat.    Bevened. 


Statement  by  Mr.  J%uiie$ 

This  is  an  action  for  damara  broocbt  in  the 

Supremo  Court  of  the  District  of  Columbia. 


It  appears  from  the  bill  of  exceptiotia  that  at 
the  trial  the  evidence  introduced  by  tbeplain* 
tiff  tended  to  show  that  in  January,  18®,  be 
was  a  railway  postal  clerk,  in  the  serrice  of 
the  United  States  Post  Office  Department;  that 
on  Sunday,  the  16th  of  that  month,  in  the  dis- 
charge of  his  offldal  duty,  he  was  making  the 
run  from  Washington  to  DanyUle,  Virginia, 
in  a  postal  car  of  toe  defendant,  and  orer  ita 
road:  that  in  the  course  of  such  run  the  train 
was  in  part  derailed  by  a  land-slide  which  oc- 
curred m  a  railway  cut,  and  the  postal  car  in 
which  the  plaintilx  was  at  work  was  thrown 
from  the  track  upon  the  tender,  killing  the 
engineer  and  seriously  inluring  the  fireman; 
and  that  the  plaintiff,  whOe  thus  engaged  in 
performing  his  duty,  was  thrown  yiolenUy  for- 
ward by  Uie  force  of  the  collision,  striking 
against  a  sto?e  and  a  letter-box,  three  of  his 
ribs  being  broken,  and  his  head  on  the  leftside 
contused,  which  injuries  are  cUimed  to  hafe 
permanently  impaired  his  physical  streocth. 
weakened  his  nund  and  led  to  his  dismissal 
from  his  office,  because  of  his  loahility  to  dls- 
charge  its  duties. 

Defense  was  made  l^  <he  Company  under 
these  propositions:  that  the  land  slide  was 
caused  by  rain  which  had  fallen  a  few  hours 
preyious,  and  therefore  was  the  act  of  God; 
that  it  was  a  sudden  slide,  caused  by  the  yibra* 
tion  of  tlie  train  itself,  and  which,  therefore. 


sat  of  contract.   Delaware,  L.  ft  W.B.  Go.  y.lhuii- 
weln.  T  L.  R.  A.  «A.  agi  N.  J.  L.  160. 

A  sleeplnt-car  company  Is  liable  for  Injuries  to 
aa  oeonpant  of  a  sleeplnir  oar  by  the  DefUgenoe  or 
wfllfnl  misconduct  of  perK>ns  placed  In  charge  of 
Ouapbell  t.  PnUman  P.  a  Go,  tf  Fed. 


Ito  pofter  of  a  sleeping  or  drawloc-room  ear 
which  forma  a  part  of  the  train  of  a  railroad  com- 
pany under  a  contract  with  lis  owner,  who  sdls 
siparmte  tlekets  for  prlrflegei  upon  such  cars,  and 
who  furalilMS  his  own  seryanu  to  collect  tickets 
and  asrtrt  passengers.  Is  the  seryant  of  the  railroad 
oQOipany.  for  whoee  acts  done  In  the  performance 
of  a  eoottact  to  carry  a  psswingfir  It  Is  responsible, 
notwithstanding  an  agi  eemsnt  which  may  be  made 
upno  the  subject  between  the  company  and  the 
owner  of  the  car.  OwlneDe  t.  New  Tork  OHit. 
4H.  B.  B.  00wgL.B.  A.2M,  im  N.  T.  m. 

A  raflroad  company  Is  under  a  duty  to  a  passso- 
gerwho  was  thrown  on  Its  track  by  the  fault  of  tta 
MM  ■■w^nrTHtufffaw— Mwfal  InoaoaottT.totakasteDS 
to  prevent  Injury  to  him  from  the  danger  It  knew  ha 
was  Ukely  to  Incur  from  tta  trains.  ObMinnattL 
8t.L.4CILOo,y.Oooper,tL.  R  A.lll,UOlnd. 


not  authortas  the  employjto  of  a  railroad  company 
to  treat  him  with  peteonal  violence. 
E.  on.  T.  Sheehan, »  UL  App. ». 
to  not  hable  for  the 
by  his  own  mlsbeharlor  has  proroked  a 


IV.4  B.B.OOW 


AMppsr  of  sto^who  Is  riding  upon  the  tndn 
toeara  for  thestoek,  though  not  paying dlreotly 
for  his  pamsge,lsa  paswnger,  to  whom  there  Is 
«M  an  the  dttgenoe  of  the  railroad  to  protect  him 
hum.  Piteher  y.  Lake  Shore  4  M.  B.  B.  Go, 
0USH.T.8.E.Mr. 
A  eaBlsr  Is  not  rsllsyed  ftaas  BaMlltytoa 


senger  Injured  through  Its  negligence,  because  she 
has  not  paid  her  flue,  where  It  Is  not  shown  that 
she  did  not  Intend  to  pay  It.  Bvtlett  r.  New  Tork 
*8.  a  F.  *8.Transp.  00.S  Jones*8.8ia. 

A  conductor  cannot  relax  regulations  of  arall- 
road  company  prohibiting  passwueie  from  rkMng 
on  freight  trains,  without  consent  of  the  company, 
so  as  to  render  the  latter  liable  to  one  Injured  while 
riding  on  a  freight  train.  Oulf ,  a  4  B.  F.  B.  Oo.  ▼• 
OafflpbeU,ttTex.l74. 

A  brakeman  employed  oo  a  ftalght  trstai  In 
charge  of  a  conductor  has  no  Implied  authority  to 
bind  the  company  by  a  contract  of  passsget  and 
his  permlsslnn  to  a  person  to  ride  does  not  make 
such  a  person  a  passengsc  Ouidlff  ▼.  LoulSTllle^ 
N.  O.  ft  T.  B.  Oo.  tf  La.  Ann.  117. 

Inanaotlon  for  pecKwallnjurlea  sustained  by  a 
pasmnger  while  rkUnff  oq  a  hand  car,  erldeooe 
tiMt  the  trsln  msstw  who  anthorlaed  ptelntUf  to 
ride  on  the  oar  was  the  representatlTe  of  the  com- 
pany on  that  part  of  the  road  In  respect  toaO  mat- 
ten  oonneote^  with  the  nee  of  the  road,  cars  of  all 
kinds  and  the  serylces  of  lis  employte.  Is  suOdent 
to  justify  aftndlng  that  the  train  oMSter  had  author- 
1^  to  use  the  hand  car  for  transporting  passengen. 
Intsmatlonal  ft  Q.  N.  B.  Oo,  ▼.  Prince,  W  Tto.  isa 

A  lallroad  eompany  Is  Uabletoa person  assaulted 
by  tta  employes  while  sitting  In  a  pasMnger  car 
waiting  for  the  trsln  to  start,  although  he  has  poiw 
chMSd  no  ticket.  nUnds  OMt.  B.  Oo.  t.  8heeiian» 
a9ULApp.lO. 

A  person  who  undertakes  to  ride  on  an  elerator^ 
or  phufbrm  oar.  need  In  lowering  or  raliAng  freight^ 
on  an  Inclined  track  between  a  rsllroad  depotaad 
thewateriB  edga,wlthoat  ooneent  of  the  railroad 
company.  Is  not  a  paswnger.  but  a  mere  stranger 
or  trcspasssr,  for  whose  death  In  ccneequence  of 
the  sadden  breaking  of  the  rope  by  which  the  oar 
Is  operated  the  railroad  eompany  Is 
Snydsr  T.  NatehSB,  B.  B.  ft  T.  B.  Oo. «  La. 


A  faOroad 
oC*fflaad 


is  booad  to 
flgOanea  to  guard 
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Oct.  TsRif, 


the  CompaDy  was  not  chargeable  with,  since  it 
bad,  two  hours  before,  ascertained  that  the 
track  was  clear;  and  that  the  injury  resulted 
from  ^e  plaintiff's  being  thrown  against  the 
postal  cars  letter-box,  for  which  the  Comj^nv 
was  not  responsible,  since  he  took  the  risk  inci- 
dent to  his  employment 

At  the  close  of  the  testimony,  the  court,  hav- 
ing fOYen  to  the  iury  certain  instructions  in 
accordance  with  the  requests  of  the  plaintiff, 
charged  the  jury  at  defendant's  request,  as 
follows: 

"I.  The  burden  of  proof  is  on  the  plaintiff 
to  show  that  the  defendant  was  negligent,  and 
that  its  negligence  caused  the  injury. 

"11.  The  jury  are  instructed  that  the  plain- 
tiff, when  he  took  the  position  of  a  postal  clerk 
on  the  railroad,  assumed  the  risk  and  hazard 
attached  to  the  position,  and  if,  in  the  dis- 
charge of  his  duties  as  such,  he  was  injured 
through  the  devices  in  and  about  the  car  in 
which  he  was  riding,  properlv  constructed  for 
the  purpose  of  transporting  the  mails,  the  rail- 
road is  not  liable  for  such  injury  unless  the 
same  were  caused  by  the  negligent  conduct  of 
the  Company  or  its  employ^. 

"in.  The  court   instructs    the  jury  that. 


whilst  a  large  degree  of  caution  is  exacted  gen- 
erallv  from  railway  companies  in  order  to  avert 
accidents,  the  caution  applies  onhr  to  those 
accidents  which  could  be  prevented  or  averted 
by  human  care  and  foresight,  and  not  to  acci- 
dents occurring  solely  from  the  act  of  €NxL 
If  they  believe  that  the  track  and  instruments 
of  the  defendant  were  in  good  order,  its  officen 
sufl9cient  in  number  and  competent,  and  that 
the  accident  did  not  result  from  any  deficiency 
in  any  of  these  requirements,  but  from  a  slido 
of  earth  caused  by  recent  rains,  and  that  the 
agents  and  servants  of  the  Company  had  good 
reason  to  believe  that  there  was  no  such  ob- 
struction in  its  track,  and  that  thev  could  not, 
bv  exercise  of  ^at  care  and  diligence,  havo 
discovered  it  in  time  to  avert  the  accident,  then 
theyshould  find  for  the  defendant. 

**1V.  If  the  Iury  believe  from  the  evidence 
that  the  defendant's  instruments,  human  and 

Ehysical,  were  suitable  and  qualified  for  the 
usiness  in  which  it  was  engaged;  that  the 
accident  complained  of  was  caused  by  the 
shaking  down  of  earth  which  had  been  loos- 
ened by  the  recent  rains,  and  that  the  earth 
was  shaken  down  by  the  {Hissing  of  this  train, 
then  the  accident  was  not  such  an  act  of  neg- 
ligence for  which  the  defendant  would  be  ro- 


dents to  its  paasenaers,  and  to  see  that  its  road  and 
appliances  remain  in  good  condition  and  free  from 
defects.  Palmer  v.  Delaware  ft  H.  Oanal  Go.  117  N. 
Y.  170;  Merwin  v.  Manhattan  B.  Oo.  48  Hun,  606. 

A  railroad  company  is  liable  for  an  injury  to  a 
passenger  resulting  from  a  derailment  of  oars  oc- 
casioned bj  the  giving  way  of  rotten  and  unsafe 
ties  in  the  roadbed,  where  the  defect  could  have 
been  discovered  by  a  proper  discharge  of  the  duty 
of  inspection,  in  time  to  avert  the  accident.  Ruth- 
erford V.  Shreveport  ft  H.  R.  Go.  41  La.  Ann.  796. 

In  respect  to  carrying  passengers  a  railroad  com- 
pany is  bound  to  exercise  all  the  care  and  skill 
which  human  prudence  and  oversight  can  suggest 
to  secure  the  safety  of  their  passengers.  Dlabola 
V.  Manhattan  R.  Go.  i Gom.  PL)  20  N.  Y.  8.  R 148. 

Contributory  negUo^nee, 

A  paswnger  on  a  raihroad  train  who  goes  on  the 
platform  of  a  car  in  violation  of  a  posted  regula- 
tion warning  passengers  not  to  do  so,  and  is  thrown 
off  by  the  starting  of  the  train  while  he  Is  standing 
without  holding  to  the  railing,  cannot  recover 
against  the  company.  Malcolm  v.  Richmond  ft  D. 
B.Oo.l06N.C68;Loui8ViUeftN.  R.Go.  v.  Bisob, 
U0Ind.64a. 

For  a  postal  derk  to  ride  in  a  mall  car  while  off 
duty,  in  the  absence  of  any  role  of  the  raUroad 
company  forbidding  him  to  do  so,  is  not  contrib- 
utory negligence  which  wiU  prevent  recovery  of 
damages  caused  by  a  collision  of  tnins.  Baltimore 
ft  O.  B.  Go.  V.  State,  6L.RA.7OO,7SMd.80L 

TIekeU. 

A  regulation  of  a  railroad  company,  requirtng 
passengers  without  tickets  to  pay  twenty -11  ve  cents 
extra,  is  not  unreasonable.  McGowen  v.  Mo»gan% 
L.ftT.B  fta&Oo.6L.B.A.817,41La.Ann.7ai 

Hbectment  c/  pamenger. 

One  who  in  good  faith  enters  a  railroad  train  fOr 
the  purpose  of  taking  passage  tbeteon  is  not  bound 
to  pay  fare  unless  he  ii  provided  with  a  seat;  and  if 
the  fact  that  there  is  no  seat  fOr  him  to  not  dis- 
covered until  after  the  train  has  started  and  at- 
tained a  high  rate  of  speed,  he  cannot  be  ejected 
from  the  train  for  the  nonpayment  of  fare  until 
the  train  reaches  a  regular  station  on  the  road. 
4«0 


Hardenbergh  v.  St.  Paul,  M.  ft  M.  B.  Go.  80  Minn. 
8, 12  Am.  St  Rep.  6ia 

A  railroad  company  which  has  made  and  pub- 
lished a  rule  prohibiting  all  persons  from  ndmg  on 
its  freight  trains  has  the  right  to  eject  persons 
coming  upon  such  trains,  even  though  the  rule  has 
often  before  been  violated.  Hobbs  v.  Teau  ft  P. 
R.  Go.  48  Ark.  3S7. 

On  failure  to  produce  a  ticket  or  pay  fare,  a  pas- 
senger may  be  lawfully  ejected,  using  no  more 
force  than  Is  necessary.  MacKay  v.  Ohio  River  R. 
Go.  (W.  Va.)  8  L.  a  A.  182. 

A  passenger  wha  by  refusal  to  pay  fare  has  re- 
lieved the  railroad  company  of  its  obligation  to 
carry  him  cannot  reimpose  such  obligation  on  tlie 
company  by  making  tender  of  the  sum  due  after 
haviug  refused  it  and  put  the  company  to  the  per- 
formance of  acts  necessary  to  his  safe  and  proper 
ezpulston.   Pickens  v.  Richmond  ft  O.  B.  Oo.  lOA 

N.asu. 

A  passenger  who  refuses  to  comply  with  the  regu- 
lations of  a  railroad  company  requiring  passengeta 
without  tickets  to  pay  twenty-live  cents  extra  may 
be  lawfully  ejected  in  a  proper  manner  and  at  a 
proper  place.  McGowen  v.*  Morgan's  Lb  ft  T.  B.  ft 
8.8.  Go.  6  Lb  B.  A.  817, 41  La.  Ann.  782. 

A  railroad  company  cannot  eject  a  passenger 
without  a  ticket  for  nonpayment  of  addittonal  fare, 
when  its  ticket  olDce  was  not  open  In  season  to  per- 
mit the  purchase  of  a  ticket.  HaQ  t.  South  Caro- 
lina B.  Go.  86  S.  a  M4. 

Whether  a  passenger  who  refuses  to  pay  his  fare 
can  be  ejected  between  stations  will  depend  largely 
upon  the  droumstances  of  each  pertlcular  esse. 
Hall  V.  South  Osrolina  R.  Go.  88&  aSBL 

A  railway  company  cannot  be  held  liable  in  dam- 
ages because  Its  conductor  Informed  a  husband  In 
a  brusque  manner.  In  the  presence  of  his  wife, 
whoae  head  was  resting  on  a  pillow  as  though  she 
was  an  invalid,  that  they  must  pay  their  fares  or 
get  off,  and,  after  waiting  till  the  train  reached  the 
next  station,  said  in  a  decided  or  rude  tone  that 
they  must  get  off.  Rose  v.  Wilmington  ft  W.  R.  Co. 
106  N.  a  166. 

A  railroad  company  has  no  right  to  eject  a  tres- 
passer from  Its  cars  whfle  they  are  in  repid  motion, 
so  as  to  endanger  his  Ufe.  Mykleby  ▼.  Chicago*  St. 
P.  M.ftO.R  00.86  Minn.  IL 
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spoDsible,  and  the  jury  should  find  for  the 
defendant." 

The  counsel  for  the  plaintiff  objected  to  the 
grant inff  of  the  first  of  these  prayers,  and 
asked  toe  court  to  modify  it  Ir^  adding  the 
words  "but  that  the  injury  to  the  plaintiff  upon 
the  car  of  the  defendant,  if  the  plaintiff  was  in 
the  exercise  of  ordinary  care,  is  prima  facie 
evidence  of  the  Company's  liability."  But  the 
court  refused  to  modify  the  said  prayer,  and 
the  plaintiff  duly  and  severally  excepted  to  the 
granting  of  each  one  of  said  prayers  on  behalf 
of  the  defendant,  and  to  the  refusal  of  the 
court  to  modify  the  said  first  prayer  as  re- 
quested. The  jury,  so  instructed,  found  for 
tne  defendant  ana  judgment  was  rendered 
accordingly.  That  judgment  having  been 
affirmed  by  the  court  in  general  term  (5  Mackey, 
856),  this  writ  of  error  was  taken. 

Me»8r»,  Isaac  IL  Ford  and  Galon  Miller, 
for  plaintiff  in  error: 

The  defendant  was  not  relieved  from  liabil- 
ity by  the  fact  that  the  plaintiff  was  on  its  car 
in  the  discharge  of  bis  duty  as  a  United  States 
mail  agent. 

SeyMt  V.  Ntw  York,  L.  K  diW.  R.  Co.  W 
N.  vT.  562;  Hammond  v.  ybrtheastern  B.  Co,  6 
8.  C.  180;  lUinoii  Cent.  B.  Co.  v.  Crudup,  63 
Miss.  291;  CoUett  v.  London  dlf.W.B.  Co.  16 
Q.  B.  984. 

A  mail  agent  is  entitled  to  the  same  protec- 
tion as  other  passeneers. 

Grand  Trunk  B.  Uo.  of  Canada  v.  Steveni,  95 
U.  8.  655  (24: 585);  New  York  Cent.  B,  Co.  v. 
Loektcood,  84  U.  8.  17  Wall.  857  (21: 627):  The 
New  World  v.  King,  57  U.  8.  16  How.  4i»9  (14: 
1019);  Blair  v.  Erie  B.  Co.  66  N.  Y.  813;  Teo- 
mane  v.  Contra  Costa  Steam  Nav.  Co.  44  C^aL  71. 

The  injury  to  the  plaintiff  upon  the  car  of 
the  defendant,  if  the  plaintiff  was  in -the  exer- 
cise of  ordinary  care,  is  prima  fade  evidence 
of  the  (yompany's  liability. 

New  Jersey  B.  d  Transp.  Co.  v.  Pollard,  89 
U.  8.  22  WaU.  841  (22:  877);  Stokes  v.  Bolton. 
staU,  88  U.  8. 18  Pet.  181  (10: 115);  PhiladeMHa 
dR  B  Co.Y.  Anderson,  94  Pa.  851;  Sullivan 
T.  Philaddphia  dBB.Co.  80  Pa.  289;  Brehm 
V.  Great  Western  72.  O?.  84  Barb.  256;  Pittsburg 
d  C.  B.  Co.  V.  Pillow,  76  Pa.  510;  PitUimrg,  0. 
dSt.  L.  B.  Co.  V.  Thomr)son,^iVL.  138;  Central 
B  Co.  V.  Freeman.  75  Gfa.  889;  Lemon  v.  Chans- 
lor,  68  Mo.  840;  Feital  v.  Middlesex  B  Co.  109 
Mass.  898;  Baltimore  d  0.  B.  Co.  v.  Wightman, 
29  Gratt.  444:  Teomans  v.  Contra  Costa  Steam 
Nat.  Co.  44  Cal.  71;  Angell,  Carriers,  g  569;  2 
Greenl.  £v.  g  222. 

The  facts  of  ibis  case  do  not  disclose  an  "act 
of  God"  as  ^e  cause  of  the  injury. 

2  Redl  Railways,  6,  g  167;  Ewart  v.  Street, 
2  Bail^,  L.  162;  Biiey  v.  Home,  6  Bhig.  220; 
M^at  V.  Strong,  10  Johns.  12;  JiTCaU  v.  Brock, 
5  Strobh.  L.  124;  Coosa  Biver  S.  B.  Co.  v.  Bar- 
clay, 80  Ala.  128;  Dixon  v.  Metropolitan  Board 
€f  Works,  L.  R  7  <).  B.  Div.  418;  Philadelphia 
dB.  B.  Co.  V.  Anderson,  94  Pa.  851;  Louis- 
ville, N.  A.  dC.  B.  Co.  V.  Thompson,  5  West 
Rep.  888, 107  Ind.  442;  /^rouss  v.  Wabash,  St. 
L.  d  P.B  Co.  17  Fed.  Rep.  209;  Miller  v. 
Steam  Nat.  Co.  10  N.  Y.  481;  Merritt  v.  Barle, 
81  Barb.  48;  International  d  G.  N.  B.  Co.  t. 
Halloren,  58  Tex.  46. 
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The  carrier  is  bound  to  see  that  his  track  it 
kept  dear  of  obstructions. 

Virginia  Cent.  B.  Co.  v.  Sanger,  15  Gratt. 
287;  McElroy  v.  Nashua  dL.  B.  Corp.  4  Gush. 
400;  Hutchinson,  Gom.  Carr.  524;  Shearm.  & 
Redf.  Neg.  g  448;  Kearney  v.  London,  B.  d  S. 
C.  R  Co.lu  R  6  Q.  B.  759. 

The  rule  which  entitles  municipal  corpora- 
tions to  notice  of  defects  has  no  application  to 
railroad  companies. 

Worster  v.  Forty-Second  St.  B  Co.  fiO  N.  Y. 
208. 

The  carrier's  contract  is  that  as  far  as  human 
care  and  foresight  can  g«,  be  will  transport 
passengers  safely. 

Stokes  V.  SaltonstaU,  88  U.  8. 18  Pet  191 
(10: 121);  8tory,  Bailments,  g  601. 

The  carrier  is  required,  as  to  imssengers,  tc 
observe  the  utmost  caution  characteristic  of 
very  careful,  prudent  men. 

Pennsylvania  Co.  v.  Boy,  102  U.  8.  451  (26: 
141):  Philadelphia  d  B.  B.  Co.  v.  Derby,  55 
U.  8.  14  How.  468  (14:  502);  The  New  World  v. 
King,  57  U.  8.  16  How.  474  a4: 1021);  Indian- 
apolis d  St.  L.  B.  Co.  V.  Horst,  98  U.  8.  291 
(28:  898);  Redf.  Railways,  g  149,  note  6;  Penn- 
sylvania B.  Co.  V.  Ajspell.  23  Pa.  147. 

When  there  is  any  evidence  of  negligence,  it 
raises  a  question  of  fact  that  must  be  decided 
by  the  jury. 

SiouxCitydP.  B.  Co.  v.  SUmt,9/iV.  8.  17 
WalL  657  (21:  746);  Milwaukee  Nat.  Bank  v. 
aiy  Bank,  103  U.  8.  668  (26:417);  8  Lawson, 
Rights  and  Remedies,  g  1215;  The  Niagara  v. 
Cordes,  62  U.  8.  21  How.  7  (16: 41). 

Mr.  Linden  Kent*  for  defendant  in  error: 

The  injury  in  this  case  having  resulted  from 
an  act  of  Gkxl,  the  presumption  of  negligee 
from  the  simple  occurrence  of  the  accident 
cannot  arise. 

Memphis  d  C.  R  Co.  t.  Beeves,  77  U.  8. 10 
Wall.  176  (19: 909);  GUlespie  v.  St.  Louis,  K. 
C.  d  N.  B.  Co.  6  Mo.  App.  564. 

Where  the  act  of  God  is  the  proximate  cause 
the  carrier  is  held  only  to  such  foresight  and 
care  as  an  ordinarily  prudent  person  or  com- 
pany in  the  same  business  would  show  in  the 
same  case. 

Le  Barron  v.  East  Boston  Ferry  Co.  11  Allen, 
816;  MeClary  v.  Sioux  City  d  P.  B.  Co.  8  Neb. 
44;  Memphis  d  C.  R  Co.  v.  Beeioa,  Tt  U.  8. 10 
Wall  190  (19:  918). 

Mr,  Justice  Lamar  delivered  the  opinion 
of  the  court: 

It  will  be  most  convenient  in  the  dedslon  of 
this  case  to  consider  the  third  instruction  first. 
The  objecUons  made  to  it  are  three: 

(1.)  "It  assumes  that  the  accident  was  caused 
by  an  act  of  God  in  the  sense  in  which  that 
term  is  technically  used."  It  appears  that  the 
accident  was  caused  by  a  land-slide,  which 
occurred  in  a  cut  some  fifteen  or  twenty  feet 
deep.  The  defendant  gave  evidence  tending 
to  prove  that  rainiiad  faUen  on  the  afternoon 
of  Friday  and  on  the  8aturday  morning  pre- 
vious; and  the  claim  is  that  the  slide  was  pro- 
duced by  the  loosening  of  the  earth  by  the  rain. 
We  do  not  think  such  an  ordinary  occurrence 
is  embraced  by  the  technical  phrase  *'an  act 
of  God."  There  was  no  evidence  that  the  iiin 
was  of  extraordinfffy  character,  or  that  any 
extraordinary  results  followed  it    It  was  a 
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.    pUatlffn 
I  hmpfellc 


r  that  in  tbe  preTioot  August  the  deleotiBDt 

I  pkireduiexpetieDcedgas-llttertoputtbebmp 
'  In  rapalr.  At  Ibe  time  of  the  toodent  ■  per- 
■  Mm  emplo7ed  b^  defendant  wot  blowing  Um 
'  water  out  of  the  gu-plpe>  of  tbe  lamp,  and  In 
I  doing  thti  Bladder  was  ralsedacainattheUmp- 
I  iron,  or  bracket,  from  vhicb  tbe  lamp  bong; 
I   and  ontbemaDmountingtbeladder,  owing  to 

tbe  wind  and  wet,  tbe  ladder  illppeid,  and 
I  he,  to  save  himself,  dung  to  the  lamp-iron,  and 
;  tbe  sbakiDg  caused  the  tamp  to  fall  On  ex- 
'   amlnailoD,  It  wudtscoTered  that  tbefasienlDg 

by  wblcb  the  lamp  was  attached  to  the  lamp- 
I  Iran  waa  In  a  decayed  stale.  The  Jury  found 
.   that  there  had  been  negligence  on  the  part  of 

the  defendant  penooallf ;  that  tbe  lamp  waa 


le  of  tbefallof  the  lamp  was  tba  sUp- 
'  plngof  the  ladder;  but  that  if  tbe  lamp  bad  been 
I  in  good  repair,  the  gllpplog  of  the  ladder  would 
I  not  have  caused  tbe  fall.  Upon  this  It  waa 
'  held  by  Lush  and  Qualn.  JJ,,  that  tbe  pliin- 
\  tiff  waa  entitled  to  a  Terdicl  on  the  ground  Ibat 
'  If  a  penoD  mainiains  a  lamp  projecling  over 
I  the  higbwaj  for  his  own  purposes,  li  Is  bla 
I  dnty  to  maintain  it  so  oa  not  to  be  danieroua 

to  persons  paaaing  bj;  and  if  ll  causes  injuries, 

owing  to  a  want  of  repair,  it  is  no  answer  on 
I  hla  put  that  hebademployedacompctcDtman 
I  U>  repair  it.  1  Tborop.  on  NegUirence,  840, 
:   847. 

The  case  of  Eeamtg  v.  London,  B.  A  8,  0. 

R.  Co..  L.  R.  6  Q.  B.  7S9,  763,  768  (in  the  Ex- 
I  chequer  Chamber),  ciled  In  the  brief  of  couoael 
'  for  plaintiff  In  prror,  la  directlj  in  point.  In 
I  that  case  the  plaintiff  bad  been  Injured  while 
■■  walklur  along  a  public  highway,  by  a  brick 
I  wbichKllfromapieroftbedefeadani'sbHdae.  I 
[  A  train  bad  Jost  passed,  and  the  counsel  for 
:  tha  defendant  submilted  ibat  there  was  no  evi- 
;  dence  of  negligence.  The  court  (Kelly,  Chi^ 
I  Baron)  says:  "Thera  can  be  no  doulit  that  ft 
I   was  tbe  duty  of  tbe  defendBnis.  who  bad  built 

this  bridge  orer  the  highway,  to  take  such  care 
:  that,  where  dsnzer  can  be  reasonably  avoided, 
\  Ibe  safety  of  the  public  usiog  the  hlzbwaj 
'.  should  be  provided  for.  The  question  thera- 
r  fore  la,  whether  there  waa  any  evidence  of  n^- 
I  llgence  on  the  part  of  tbe  defendants;  and  by 
I  that  we  all  understand  such  an  smouot  of  evi- 
,  dence  as  to  fairly  and  reaaonably  support  tba 
'  findlDg  of  (he  Jurr.  The  Lord  Chief  Joatlce, 
'   in  his  Judgment  la  tbe  court  below,  said  ns 

~'~"  togaittiT,  andl  cannot  do  better  than  lore- 

u>  that  Judgment.    It  appears  without  con- 

-   tradlctlon  that  a  brick  fell  out  of  a  pier  of  tba 
■   bridge  witbout  any  atsignable  cause  except  tha 

alight  filnmlioQ  causeo  by  a  paaaiog  train. 
,  TUa  we  think  la  not  only  evidence,  buloonclu- 
)  dve  erideDce.  that  It  was  looae;  for  otherwise 
1  so  illgfat  a  TlbratloD  eonU  not  have  atruck  It 
I  oat  01  lla  place.  .  .  .  The  bridge  had  been 
I  buUt  two  or  three  yean,  and  It  waa  tbe  duty  ct 
[  the  defendants  from  time  to  time  to  Inspect  tbe 
\  bridge,  and  aacertaln  that  the  brickwork  waa 
I  In  good  oidar  and  all  tbe  bricka  well  secared." 
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Iaw  m  to  pmoot  who,  for  their  own  porpotet, 
caufe  projectloiit  to  orerbaDg  tb€highwaj  not 
eoostnictod  hj  them,  afotiicri  must  it  be  the 
Iftw  M  to  thoee  who,  for  their  own  porpoeet  of 
profit,  undertake  to  construct  the  highway  it- 
self, and  to  keep  it  aerriceable  and  lafe.  yel 
who  allow  it  to  DC  practically  OTerhuog,  nom 
coocklerationt  of  eoonon^  or  through  n^gU- 


We  thhik  the  case  of  Virginia  Otni.  B. 
Cb.  ▼.  Sanger,  10  Gratt.  887,  to  which  we  are 
leferred  t^  oounael  for  plaintiff  in  error,  is 
stroQgiT  iUustratlTe  of  the  principle  in  this  case^ 
Co  wucik  it  bears  a  dose  resemolanoe.  Some 
locks  had  been  pOed  up  alongside  of  the  track 
for  the  purpose  of  ballast,  and  some  of  them 
got  upon  the  track,  caniring  the  injury.  In 
leodering  its  opinion  the  court  sa>S:  ^'Combin- 
ing in  themselves  the  ownership,  ss  wdl  of  the 
[443]  loid  as  of  the  can  and  locomotlTes,  thc^  are 
bound  to  the  most  exact  care  and  diligence,  not 
only  in  the  management  of  the  trains  and  cars, 
but  alio  in  the  structure  and  care  of  the  track, 
and  an  the  subsidiary  arrangements  necessair 
Co  the  safety  of  the  passengers.  And  ss  acci- 
dents as  frequently  arise  from  obstructions  on 
the  track,  as  perhaps  from  any  other  cause 
whaterer,  it  would  seem  to  follow,  obTiously. 
that  there  is  no  one  of  the  duties  of  a  railroad 
company  m<»e  clear^  embraced  within  its  war- 
ranty to  carry  their  passengers  safely,  as  far  as 
bnmao  care  and  foresight  will  go,  than  the  duty 
of  employing  the  utmost  care  and  diligence  in 
guarding  thdr  road  against  such  obstriM^ons." 
Bee  also  MeEkog  v.  JfosAna  d  L.  R  (h.  A 
Cosh.  400;  Hutchinson  on  Com.  Car.  p.  084; 
BmmU  r.Louit9iU$  d  N.  B.  Oo.  108  U.  & 
077J86:885]. 

This  Tiew  of  the  obUgatloo  of  the  Company 
*  of  course  makes  it  immaterial  that  the  slide  was 
suddenly  caused  by  the  vibration  of  the  train 
Itself,  it  is  not  a  question  of  negligence  in 
fafliog  to  ttmow  the  obstruction,  but  of  negli- 
grnce  in  allowing  it  to  set  there. 

We  are  also  of  the  opToion  that  it  was  error  to 
refuse  to  modify  the  ilrst  instruction  for  the 
defendant  as  requested  by  the  plaintiff. 

Since  the  decMloos  in  SMcm  r.  SaUtoniiaU, 
88  U.  8. 18  Pet.  181  [10:1101,  and  JV^w  Jerew 
B,  d  Trantp.  Ox  t.  PoOard,  88  U.  8. 88  Wall. 
•41  [88:8771,  It  has  been  settled  Uw  in  this 
court  that  the  happening  of  an  Injurious  acd- 
deot  is,  in  passenger  cases,  prima  facie  eri- 
dsBoe  of  ncu^genoe  on  the  psjrt  of  the  carrier, 
and  that  (the  passenser  being  himself  in  the 
exercise  of  due  care)  ue  burden  then  rests  upon 
the  carrier  to  show  that  its  whole  duty  was  per- 
formed, sod  thst  the  injury  was  unavoidable  by 
human  foresight.  The  rule  announced  in 
those  cases  htf  received  general  acceptance, 
and  was  followed  at  the  present  term  In  Inlana 
and  Seaboard  OMuUng  Oo,  w.  ToUen^l9»U.S. 
00ir80:870]. 

The  defendant  seAs  to  uphold  the  actkM  of 
Che  court  in  rsfosiogtho  aodlilcatlaa  pnjed 

t4iILl. 


for,  by  distinguishinff  the  case  at  bar.  It  at> 
tempts  to  make  two  distinctions: 

1.  That  the  operation  of  the  rule  is  conlliied  to 
cases  "where  the  accident  results  from  any  de- 
fective arrangement,  mismanagement  or  mis- 
construction of  things  over  whfeh  the  defend- 
ant has  immediate  control,  and  for  the  man- 
agement, service  and  construction  of  which  it 
is  responsible,  or  where  the  accident  reralta 
from  any  omission  or  commission  on  the  part 
of  the  railroad  oompanv  with  remct  tothess 
matters  entirely  under  ita  controL* 

8.  That  the  injury  from  an  act  of  God  is 
established  ss  a  fact,  wherefore  the  presump- 
tion of  negligence  from  the  occurrence  of  the 
accident  cannot  arise. 

Neither  of  these  attempted  dis^nctloos  ia 
sound,  since,  ss  has  been  shown,  the  defect 
was  in  the  construction  of  that  over  which  the 
defendant  did  have  control  and  for  wbich  it 
was  responsible,  and  since  the  slide  was  not 
caused  ov  the  act  of  God,  in  any  admissible 
sense  of  that  phrase.  Moreover,  if  these  dis- 
tinctions were  sound,  stfll,  ss  a  matter  of  correct 
practice,  the  modiflcatlon  should  have  boen 
made. 

The  law  is  that  the  plaintiff  must  show  negU- 
geoce  in  the  defendant  This  is  done  prima 
lacle  by  showing,  if  the  plaintiff  be  a  pasfien- 
ger,  that  the  ao^ent  occurred.  If  that  acci- 
dent Was  in  fact  the  result  of  causes  beyond  tbe 
defendant's  responsibility,  or  of  the  act  of  God, 
itis  stiU  none  the  leas  true  that  the  plaintiff  has 
made  out  his  prima  facie  caae.  When  be 
proves  the  occurrence  of  the  accident,  tbe  de- 
fendant must  answer  that  case  from  all  the  cir- 
cumstances of  exculpation,  whether  disclosed 
by  the  one  party  or  the  other.  They  are  lu 
matter  of  defense.  And  ft  is  for  the  Jury  to 
say,  in  the  light  of  all  the  testimony,  and  un- 
da  the  instnictlonsof  the  court,  whether  the 
relation  of  cause  and  effect  dkl  exist,  as  claimed 
bv  the  defense,  between  the  accident  and  the 
alleged  exonerating  circumstances.  But  when 
the  court  refuses  to  so  frame  ihe  instrucUons  as 
to  present  the  rule  in  respect  to  the  prima  fade 
case,  and  so  refuses  on  either  of  the  grounds  by 
which  the  refusal  is  sought  to  be  supported 
herein,  it  leaves  the  Jury  without  instructions 
to  wbich  thev  are  eoUtfed  to  aid  them  in  de- 
termining what  were  the  facta  and  causes  of 
the  accident  and  how  far  those  facts  were  or 
were  not  within  the  control  of  the  defendant. 
This  is  error. 

Judgment  retereed  and  eaum  remanded  with 
direetton  to  order  a  new  trial,  and  to  take  fwr- 
tAer  proeeedinge  not  {ncoiiitrtfnl  «t(A  thie 
opinion. 


Mr.  Juetiee  Br«ww  dissented  ima  the 
opinioo  and  Jodment  In  this  caM,  on  tbe 
ground  that  it  Is  m  contravention  of  the  loog- 
estabHshed  rules  ss  to  what  n^  tiaconridered 
OQ  an  inoomplelB  ispQid. 
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common,  nataral  e^eDt;  such  as  not  only  might 
have  been  foreseen  as  probable,  but  also  must 
bare  been  for^nown  as  obtain  to  come. 
Against  such  an  event  it  was  tbe  duty  of  the 
Company  to  have  guarded.  Extraordinary 
floods,  storms  of  unusual  violence,  sudden 
tempests,  severe  frosts,  great  droughts,  ligh^ 
idngs,  earthouakes,  sudden  deaths  and  ill- 
nesses, have  Men  held  to  be  "acts  of  God^ 
but  we  know  of  no  instance  in  which  a  rain 
of  not  unusual  violence,  and  the  probable 
results  thereof  in  softening  the  superficial 
earth,  have  been  so  considered.  In  Dorman  v. 
AfMi,  12  Minn.  451,  it  was  held  that  a  man  is 
negligent  if  he  fail  to  take  precautions  against 
suSh  rises  of  high  waters  as  are  usual  and  ordi- 
nary, and  reasonably  to  be  anticipated  at  cer- 
tain seasons  of  the  year;  and  we  think  the  same 
principle  applies  to  this  case.  Ewart  v.  Street, 
2  Bail.  L.  157, 182;  Moffat  v.  Strong,  10  Johns. 
12;  yew  Brufuwiek  8.  B.  d  0.  Trantp.  Co.  v. 
Tier9,  24  N.  J.  L.  697;  Great  Weetem  R  Co. 
T.  Braid,  Moore,  P.  0.  N.  6. 101. 

(2.)  The  instruction  does  not  hold  the  defend- 
ant "responsible  for  the  oonditioo  of  the  sides 
of  the  cut  made  by  it  in  the  construction  of  tbe 
road,  the  gWing  way  of  which  caused  the  ac- 
cident." We  tAink  this  objection  is  also  well 
taken.  The  railroad  cut  is  as  much  a  part  of 
tbe  railroad  structure  as  is  the  filL  They  are 
both  necessary,  and  both  are  intended  for  one 
result,  which  is  the  production  of  a  level  track 
ov^  which  the  trains  may  be  propelled.  The 
cut  is  made  by  the  Companv  no  less  than  the 
fill;  and  the  Imnks  are  not  the  result  of  natural 
causes,  but  of  the  direct  intervention  of  the 
Company's  work.  If  it  be  the  duty  of  the 
Companv  (as  it  unquestionably  is),  in  the  erec- 
tion of  the  fills  and  the  necessary  bridges,  to  so 
construct  them  that  they  shall  be  reasonably 
safe,  and  to  maintain  tbem  in  a  reasonably  safe 
condition,  no  reason  can  be  assigned  why  the 
same  duty  should  not  exist  in  regard  to  the 
cuts.  Just  as  surely  as  the  laws  of  gravity  wUl 
cause  a  heavy  train  to  fall  through  a  defective 
or  rotten  bridge  to  the  destruction  of  life,  Just 
so  surely  will  those  same  laws  cause  land-slides 
and  consequent  danserous  obstructions  to  the 
track  itself,  from  ill-constructed  railway  cuts. 
To  all  intents  and  purposes  a  railroaa  track 
which  runs  through  a  cut  where  the  banks  are 
so  near  and  so  steep  that  the  usual  laws  of 
gravity  will  bring  upon  tbe  track  the  debris 
created  by  the  common  processes  of  nature,  is 
overhung  by  those  banks.  Ordinary  skill 
would  enable  the  engineers  to  foresee  the  result, 
and  ordinary  prudence  should  lead  the  Com- 
pany to  gusjd  against  it  To  hold  any  other 
view  would  be  to  overbalance  the  priceless  lives 
of  the  traveling  public  by  a  mere  item  of  in- 
creased expense  in  the  construction  of  rail- 
roads; and  after  all,  an  item,  in  the  great  num- 
ber of  cases,  of  no  great  moment 

In  a  late  case  In  the  Queen's  Bench  Division, 
Tarry  v.  Aehton,  L.  R  1  Q.*B.  Div.  814,  two 
out  of  three  Judges  declared  in  substance  that 
a  man  who,  for  his  own  benefit,  suspends  an 
object,  or  permits  it  to  be  suspended,  over  the 
highway,  and  puts  the  pubhc  safety  in  peril 
thereby,  is  under  an  absolute  duty  to  keep  it  in 
such  a  state  as  not  to  be  dangerous.  The  facts 
of  the  case  were  these:  The  defendant  became 
the  lessee  and  occupier  of  a  house,  from  the 
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front  of  which  a  heavy  lamp  projected  several 
feet  over  the  public  foot  pavement  As  Uia 
plaintiff  was  waHrine  along  in  November,  the 
lamp  fell  on  her  and Injurra  her.  It  appeared 
that  in  tbe  previous  August  the  defendant  em- 
ployed an  experienced  gas-fitter  to  put  the  lamp 
in  repair.  At  the  time  of  the  accident  a  per- 
son employed  by  defendant  was  blowing  the 
water  out  of  the  gas-pipes  of  the  lamp,  and  in 
doing  this  aladder  was  raised  against  the  lamp- 
iron,  or  bracket,  from  which  the  lamp  hung; 
and  on  the  man  mounting  the  ladder,  owing  to 
the  wind  and  wet,  the  ladder  slipped,  and 
he,  to  save  himself,  duns  to  the  lamp-iron,  and 
the  shaking  caused  the  lamp  to  falL  On  ex- 
amination, it  was  discovered  that  tbe  fastening 
by  which  the  lamp  was  attached  to  tbe  lamp- 
Iron  was  in  a  decayed  state.  The  jury  found 
that  there  had  been  negligence  on  the  part  of 
the  defendant  personally;  that  tbe  lamp  was 
out  of  repair  through  general  decay,  but  not  to 
the  knowledge  of  the  defendant;  that  the  imme- 
diate cause  of  the  fall  of  the  lamp  was  tbe  slip- 
ping of  the  ladder;  but  that  if  tbe  lamp  bad  been 
in  good  repair,  the  slipping  of  the  ladder  would 
not  have  caused  the  falL  Upon  this  it  was 
held  by  Lush  and  Qoain.  JJ.,  that  the  plain- 
tiff was  entitled  to  a  verdict  on  the  grouod  that 
if  a  person  maintahis  a  lamp  projecting  over 
the  highway  for  his  own  purposes,  it  is  his 
duty  to  maintain  it  so  as  not  to  be  dangerous 
to  persons  passing  by;  and  if  it  causes  injuries, 
owing  to  a  want  of  repair,  it  is  no  answer  on 
his  p^  that  he  had  employed  a  competent  man 
to  repair  it  1  Thomp.  on  NegU&rence,  846, 
847. 

The  case  of  Kearney  v.  London,  B.  db  8,  0, 
^  a.,  L.  R.  6  Q.  B.  759,  762,  768  (in  the  Ex- 
chequer Chamber),  cited  in  the  brief  of  counsel 
for  plaintiff  in  error,  is  direcUy  in  poiDt.  In 
that  case  tbe  plaintiff  had  been  injured  wbile 
waJkinr  along  a  public  highway,  by  a  brick 
which  ^11  from  a  pier  of  the  defendant's  bridge.  [^^1 
A  train  had  Just  passed,  and  the  counsel  for 
the  defendant  submitted  that  there  was  no  evi- 
dence of  negligence.  The  court  (Kelly,  CIM 
Baron)  says:  "There  can  be  no  doubt  that  it 
was  the  duty  of  the  defendants,  who  bad  built 
this  bridge  over  the  highway,  to  take  such  care 
that,  where  danger  can  be  reasonably  avoided, 
tbe  safety  of  the  public  using  tbe  highway 
should  be  provided  for.  The  question  there- 
fore is,  whether  there  was  any  evidence  of  neg- 
ligence on  the  part  of  the  defendants;  and  by 
that  we  all  understand  such  an  amount  of  evi- 
dence as  to  fairly  and  reasonably  support  the 
finding  of  the  Jury.  The  Lord  Chief  Justice, 
in  his  Judgment  in  the  court  below,  said  re» 
ip$a  loquitur,  and  I  cannot  do  better  than  to  re- 
fer to  that  Judgment  It  appears  without  con- 
tradiction that  a  brick  fell  out  of  a  pier  of  the 
bridge  without  any  assignable  cause  except  the 
slight  vibration  caused  by  a  passing  train. 
'Tms  we  think  is  not  only  evidence,  but  conclu- 
sive evidence,  that  it  was  loose;  for  otherwise 
so  sliffht  a  vibration  could  not  have  struck  it 
out  of  its  place.  .  .  •  The  bridge  had  been 
built  two  or  three  years,  and  it  was  the  duty  of 
the  defendants  from  time  to  time  to  inspect  the 
bridge,  and  ascertain  that  the  brickwork  was 
in  good  order  and  all  the  bricks  well  secured." 

The  principle  of  these  decisions  seems  to  us 
to  be  applicmole  to  this  case.    If  such  be  the 
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Jeney  Court  of  Chaocerr,  which  appofaitcd 
Joel  rarker  recdTer.  Subteqaeotlj  he  wm 
u>poliited  ancillary  receiver  by  the  supreme 
eourt  of  New  York,  io  a  fuit  ioatiimed  therein 
by  the  attoraey-general  of  New  Jeraey  and 
William  Q^m,  a  creditor,  and.  aa  such  ancil- 
)aTr  receiver,  received  the  sum  of  917,040.69. 
Prior  to  1886,  he  resigned  his  position  as  re- 
cdver  under  appointment  of  the  Uourt  of  Chan- 
cery of  New  Jersey,  and  was  succeeded  by 
Robert  F.  Stockton,  the  present  Receiver.  No 
substitution  was  made  in  New  York  in  respect 
to  the  andllary  receivership.  On  March  22, 
1886,  an  order  was  entered  in  the  suit  pending 
in  the  supreme  court  of  New  York,  making 
certain  allowances  to  counsel,  referee  and  Re- 
ceiver out  of  the  funds  in  the  hands  of  the 
ancillary  receiver,  and  directing  him  to  pay 
over  the  balance  to  the  Receiver  appointed  by 
the  Court  of  Chancery  of  New  Jersey,  and  dis- 
charging him.  and  the  sureties  on  his  bond  as 
andflary  receiver,  from  all  further  liability,  on 

1M#)  oomplianoe  with  this  order.  This  order  was 
complied  with,  and  the  balance  of  the  funds 
turned  over  to  the  New  Jersey  Receiver.  Sub- 
sequently to  these  proceedings,  and  on  the  11th 
day  of  October,  1866,  a  Judnnent  was  entered 
in  the  supreme  court  of  the  State  of  New  York 
aa  follows:  **It  is  adjudged  that  the  plaintiffs 
recover  of  Joel  Parker,  as  receiver  of  the  New 
Jersey  Mutual  Life  Insurance  Company,  and 
against  the  New  Jersey  Mutual  Life  Insurance 
Company,  the  sum  o'f  one  million  and  ten 
thousand  four  hundred  and  ninety- six  doDars 
and  twenty -nine  cents,  the  money  so  recovered 
to  be  brouffht  bj  the  plaintiffs  into  court  and 
distributecT in  accordance  with  the  provisions 
of  the  original  decree  herein,  and  such  further 
directions  ss  may  be  made  by  the  court  herein 
00  the  application  of  any  party  in  interest." 

This  is  the  jud/nnent  whose  non-acceptance 
by  the  Ck>urt  of  Chsncery  in  New  Jersey  pro- 
duces the  present  controversy.  The  conten- 
tioos  of  the  defendant  are  that  this  Judgment 
was  entered  in  the  absence  of  the  <fefeoidant. 
and  was  not  responsive  to  the  issues  presented 
hj  the  pleadings,  end  therefore  might  rightful- 
ly be  Ignored  by  every  other  triounal:  and, 
aeooodly,  that  if  by  any  strained  construction 
of  the  pleadings  u  could  be  held  responsive 
thereto,  it  was  entered  against  a  party  who  had 
ceased  to  have  the  richt  to  represent  the  de- 
fendant's interest,  ano.  becatise  of  the  absence 
of  the  real  representative  of  the  defendant's 
intrrest,  was  a  Judgment  fai  a  suit  inter  alio$t 
and  not  obligatory  upon  the  defendant 

For  a  clear  understanding  of  the  questions 
prewnted  by  these  defenses  a  ftirther  sUtement 
of  facts  is  necessary.  Prior  to  the  reinsurance, 
and  when  the  New  York  company  was  actint 
aa  an  independent  company,  it  bad,  fai  obedi- 
•oce  to  the  laws  of  New  Yotk,  deposited  with 
the  superintendent  of  the  insurance  department 
of  that  State  one  himdred  thousand  dollan,  in 
accepted  securities,  as  a  fund  for  the  proteo- 
tioo  of  ite  poU^-holdera.  After  the  contract 
of  reinsurance,  after  the  faOure  of  the  New 
Jersey  company,  and  the  appointment  of 
Parker  as  its  receiver,  and  after  bis  appoint- 

(S9T]  nest  as  andnanr  receiver  by  the  court  of  New 
York,  and  on  FMvuary  t,  1880,  a  suit  was 
otMnDaocsd  in  the  supreme  court  of  New 
York.  •^•••t«j  M  foUowa; 


Oomplaliit* 


'New  York  Supreme  Court,  Kiop  Cooi^y; 

'^enryB.  Reynolds, Individu- 
ally, and  Henry  £.  Reynolds 
as  Executor,  and  Qeorgiana 
L.  Reynolds  aa  Executrix,  of 
the  Last  Will  and  Testament 
of  Moses  C.  Reynolds,  De- 
ceased: Hervey  B.  Wilbur, 
Harry  A.  Wilbur,  Robert  T. 
0'ReUly,EIizabeth  M.O'Reil 
Vr,  Margaret  B.  Detmar, 
Elizabeth  S.  Sprsgue  and 
John  P.  Traver,  Plilntifrs, 
against 

''John  F.  Smvth,  as  Superin- 
tendent of  the  Insurance  De- 
partment of  the  State  of 
x^ew  York:  The  Hope  Mu- 
tual Life  Insurance  Company 
of  New  York;  Joel  Parker, 
Receiver  of  the  New  Jersey 
Mutual  Life  Insurance  Com- 
pany; and  the  said  The  New 
Jersey  Mutual  life  Insur- 
ance Company,  Defendanta.^ 

The  plaintiffs  in  that  suit  were  policy-holder* 
in  the  iHew  York  company,  with  one  exception, 
and  Uiat  is  the  Isst-named  plaintiff,  who  was  » 
stockholder  therein.  This  suit  was  obviously 
gttati  in  rem,  one  to  seize  and  appropriate  to 
the  claims  of  these  various  plainiifu  ttie  aecur- 
itiea  deposited  by  the  New  York  Company,  aa 
a  trust  fund,  with  the  superintendent  of  tho 
instirance  department 

The  first  patagraph  of  the  complaint  dis- 
doses  the  purpoees  and  object  of  thie  suit  It 
is  as  follows: 

"L  That  the  plaintifls,  ibe  policy-boldera 
hereinafter  named,  sue  and  bring  Uus  action 
on  bebdf  of  themselves  and  all  others  who  are 
policy-holders  in  the  Hope  Mutual  life  Insur- 
ance Company  of  New  York,  as  well  as  sU 
who  are  interested  in  the  trust  rand  berdnaf  ler 
mentioned,  and  who  shsll  in  due  time  elect  to 
oome  in  and  seek  relief  by  contributing  to  the 
expenses  of  this  action." 

It  is  true  that  the  second  paragra]^  in  the 
complaint,  which  is  as  follows:  'That  Uie 
plaintiff,  the  stockholder  hereinafter  named, 
sues  and  brings  this  action  in  behalf  of  himself 
and  all  others  who  are  stockholders  in  tl»e  said 
The  Hope  Mutual  Life  Insurance  Company  of 
New  York,  as  well  as  in  behalf  of  all  who  are 
interested  in  the  assets  of  the  said  company  or 
the  trust  fund  hereinafter  mentioned,  sm  who 
shall  elect  to  come  in  and  seek  relief  by  con- 
tributinff  to  the  expenses  of  this  actloo,'*— sug* 
mte  a  broader  fleki  of  inquiry  and  a  larger 
aemand:  but  the  intimation  therein  contained 
of  a  pffoceeding  in  behalf  of  all  interested  in 
the  asseU  of  the  New  York  company  (and  it  io 
only  an  intimation)  is  so  clearly  limited  by  tho 
subsequent  wording  of  the  complaint,  taat  » 
general  reading  of  the  whole  complaint  makea 
manifest  the  fact  that  the  scope  and  oMect  of 
tl»e  suit  was  to  reach  and  appropriate  thfa  fund 
deposited  with  the  superinteiideot  of  the  insur- 
ance department  of  the  State  of  New  York. 
After  thia,  we  find  in  pangrapha  It  sad  14 
thass  allsgations,  tbe  intennediate  paragiapho 
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HENRT  F.  BEYMOLDS  m  al.,  Ptff*.  in      The  fads  ate  aiated  to  Uie  opfnfcw. 
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ROBERT   F.  STOCKTON.  RecdTra  of  the      .TK"J"^K™*?'.J'',^i?„^  TS '.S?^ 
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(See  B.  C.  Boportert  ed.  »t-8Ja.»  (11:283);   Voorhat  n.  JadMm.  8ft  U.  1  Ulft 
449  (9:490);  Eldred  t.  MeA^fi  Int.   '   '  " 
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binding.  ver.  87  N.  T.  496;  GraJiam  r.  Bead,  91 H.  T.    . 
683;  Madieon  Ave.  Baptitt  ChurAj.  OCwrfLl 
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does  notrequlre  thai  aJudKineut,  rendered  in  a  109  if_  y.  189;  Story,  Eq.  Fl.fc40,  M<tl|S^ 

oourtoroneSUtB,whiohtanotre8pon»lTetoihe  y  Martyn  i  Llk  2-  CnraM^/'VaMl.^K 

toua  p™ee°ted  by  the  pleadlnga  and  wag  reo-  ^    jipfto^  y.  OwMfdntin*,  ItaiL  IBS:  *»•• 
dered  to  Uie  abe^oe  of  tie  derendant  n.u«  to         '     ^„(^^„„^  1  Eden/W,  and  >««: 
P^i«Kl  a.  valid  In  the  oourta  of  any  other       ^^  judgment,  being  i^Bd   to  New  T.I, 

a.    The  faot  Of  a  Judgment  rendered  in  a  eourt  Of  '^™'l"^'f  J  ^^^i™  ^  S^!  rf^L'^iSL  fc 

one  8tat«  doea  notTreolude  Inqutry  In  the  oourta  ^3.  «"* ''}'  rejeclioQ  of  th«  cUm  tMimI  Of 

ofanotHeraatowhethertheJudBmentiraBsotar  Constilntion^  ^-_i, 

recponalve  to  the  taauea  tendered  by  the  pleedlogi        Bank  cf  Unxted  Btamr.  JftreAaHb  ant,! 

aitobeaproperezerolaeofjuiladlotlon  on  the  QUI,  431;  MtUtY.  DuTvee,  U  U.  8.  T  Crock 

partoftheoourtrendertogll.  481  (8:411);  Sari-i*v.  Ear<Uman.SSJS.  8.  H 

a,   The  rule  whloh  determlnca  the  oonolDBlTeneei  Row.  S6i(li:4ii):  l/ArewT.  Sett*Mm.nJ!. 

otaatateJadrmentlnltBoiniState  la  that  tt  li  8.  11  How.  175(18:852);  t%rittmmY.  Mum, 

oonelnaive  only  ao  tar  aa  It  detenmnee  mattcn  79  U.  S.  5  Wall.  801  (18:478}. 
pnthilanieby  thepleadlnaB.andtblaruleenteia        jfr,  XY«darie  W.  St«v«Ba  for  difaM 

Into  and  Hmlta  the  oonitltutional  provUoo  aa  to  Jq  enor. 
the  faith  and  credit  which  muat  be  slven  In  one 


&   When  a  oomplamt  atatea  one  oauae  c«  action.        Mr.  Jtutiee  Br«ireF  dellmcd  Ibe  OpUs 
andin  tfaatBiilt.aerTloeon,orappeanuioeof.tlie    of  fbe  court: 

._^..       .        ..  -Toqnentjiidjmont  there-        This  Case  comes  to  tu  on   enor  btn  A* 

"     *"      ~  ""*         '   Court  Of  Chancery  oflbeSute  of  SewjM^ 

Bod  Ibe  quesiioD  preeeDted  Is,  whetha  IM 

'    court  gave  full  faith  and  credit  to  ■  Jodpflt 

obtained  in  one  of  tbe  coorts  of  die  fluurf 

Ik  Whe»ai«oelTeratane«ateiaappohrtcdbTB  *^t!L  J^.'^!  „  ,h„.    m  t>» -«■  IBM  ft* 

eolirtofoDeStatewbhdibiaiMmMTJnriBdiDtlon  The  facta  an  these:     iDtharwUnnM 

ota  party  to  a  suit  is  aoothar State  in  'cre  two  lire  iDsniuoe  compSDMs;  nt  ■ 

._... ._. .                _         j^  New  Jersey  Mutual  Life  IiininiioeCi^i|n 

ion  sun.  eren  nieapon.  aNew  Jersey  coiporatloD,  dotnc  barfMi  ■ 

1  by  (he  pleadlnaa,  h  Newark,  New  Jersey,  and  Ibe  otbwlht  HM 

u — L — _..^^._—     w "  "b  lasurancfl  OompwiT, »  Hew  TsB 

1,  dotog  tmsliieaa  In  tM  Ciljof  Kii 


_  the  New  Jersey  compaay  r 

ERROR  to  the  Ootirt  of  Cbucerr  of  tht  of  the  New  YoA  compuy,  took  lU  mmMwi 

SUte  ot  New  Jersey  to  review  a  decree  01  assumed  lu  Uabilittee.    From  Ou  dM  A 

dediion  tn  which  that  oonrt  declined  to  recog-  tauluess  of  the  two  «i  .       .-  -~ 


tdu  e  New  Tork  Jndnnenl  anlDst  the  Re    name  of  the  New  Jersey  oompniT.  OtB  jMi 

— ' "-aMeti of  the  New  Jersey  Mntnal    ary,  1877,  wbeo  that  compMny  faOed,  wAt 

•»  Omspmy.    Afirmd.  mmM  wen  taken  poMCMbn  of  t^y  »■  ■■< 


Attatdappabtptdammtttwe*  noUto  Atpdaoy. 
JstetfMi|fMtoHMia;UrrllorW  Hm«f  of  Arts- 
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Jersey  Court  of  ChaDcerr,  which  appointed 
Joel  rarker  receiver.  Bubfequently  he  was 
appointed  ancillary  receiver  by  the  supreme 
court  of  l^ew  York,  in  a  suit  instituted  therein 
by  the  attorney-general  of  New  Jersey  and 
William  Geasa,  a  creditor,  and,  as  such  ancil- 
laiT  receiver,  received  the  sum  of  $17,040.59. 
Prior  to  1886,  he  resigned  his  position  as  re- 
ceiver under  appointment  of  the  Court  of  Chan- 
cery of  New  Jersey,  and  was  succeeded  by 
Kobert  F.  Stockton,  the  present  Receiver.  No 
substitution  was  made  in  New  York  in  respect 
to  the  ancillary  receivership.  On  March  22, 
1886,  an  order  wa3  entered  in  the  suit  pending 
in  the  supreme  court  of  New  York,  making 
certain  allowances  to  counsel,  referee  and  Re- 
ceiver out  of  the  funds  in  the  hands  of  the 
ancillary  receiver,  and  directing  him  to  pay 
over  the  balance  to  the  Receiver  appointed  by 
the  Court  of  Chancery  of  New  Jersey,  and  dis- 
charemg  him.  and  the  sureties  on  his  bond  as 
ancillary  receiver,  from  all  further  liability,  on 
f^^i  compliance  with  this  order.  This  order  was 
complied  with,  and  the  balance  of  the  funds 
turned  over  to  the  New  Jersey  Receiver.  Sub- 
sequently to  these  proceedings,  and  on  the  11th 
day  of  C/ctober,  1886,  a  judgment  was  entered 
in  the  supreme  court  of  the  State  of  New  York 
as  follows:  '*It  is  adjudged  that  the  plaintiffs 
recover  of  Joel  Parker,  as  receiver  of  the  New 
Jersey  Mutual  Life  Insurance  Company,  and 
against  the  New  Jersey  Mutual  Life  Insurance 
Com  pan  V,  the  sum  of  one  million  and  ten 
^ousana  four  hundred  and  ninety-six  dollars 
and  twenty-nine  cents,  the  money  so  recovered 
lo  be  brought  by  the  plaintiffs  into  court  and 
distributedin  accordance  with  the  provisions 
of  the  original  decree  herein,  and  such  further 
directions  as  may  be  made  by  the  court  herein 
on  the  application  of  any  party  in  hiterest." 

This  is  the  judgment  whose  non-acceptance 
by  the  Court  of  Chancery  in  New  Jersey  pro- 
duces the  present  controversy.  The  conten- 
tions of  the  defendant  are  that  this  judgment 
was  entered  in  the  absence  of  the  defendant,, 
and  was  not  responsive  to  the  issues  presented 
by  the  pleadings,  and  therefore  mieht  r^htful- 
]j  be  Ignored  by  every  other  tribunal;  and, 
•econdly,  that  if  by  any  strained  construction 
of  the  pleadings  it  could  be  held  responsive 
thereto,  it  was  entered  against  a  party  who  had 
ceased  to  have  the  ri^ht  to  represent  the  de- 
fendant's interest,  and,  because  of  the  absence 
of  the  real  representative  of  the  defendant's 
interest,  was  a  judgment  in  a  suit  inter  alios, 
and  not  obligatory  upon  the  defendant 

For  a  clear  understanding  of  the  questions 
presented  by  these  defenses  a  further  statement 
of  facts  is  necessaiy.  Prior  to  the  reinsurance, 
and  when  the  New  York  company  was  actine 
as  an  independent  company,  it  had,  in  obedi- 
ence to  the  laws  of  New  York,  deposited  with 
the  superintendent  of  the  instirance  department 
of  that  State  one  hundred  thousand  dollars,  in 
accepted  securities,  as  a  fund  for  the  protec- 
tion of  its  policy-holders.  After  the  contract 
of  reinsurance,  after  the  failure  of  the  New 
Jersey  company,  and  the  appointment  of 
Parker  as  its  receiter,  and  after  his  appoint- 
[SST]  ment  as  ancillair  receiver  by  the  court  of  New 
York,  and  on  February  i,  1889,  a  tolt  was 
commenced  in  the  supreme  court  of  New 
York,  ^''♦'•lod  as  follows: 
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Complaint* 


'New  York  Supreme  Court,  Kinp  Conntif. 

'*HenryB.  Reynolds,IndiTidu-' 
ally,  and  Heory  £.  Reynolds 
as  Executor,  and  Qeorgiana 
L.  Reynolds  as  Executrix,  of 
the  Last  Will  and  Testament 
of  Moses  C.  Reynolds,  De- 
ceased: Hervey  B.  Wilbur, 
Harry  A.  Wilbur,  Robert  T. 
0'ReiUy,Elizabeth  M.O'Reil- 
ly.  Margaret  B.  Detmar, 
Elizabeth  8.  Sprague  and 
John  P.  Traver,  Plaintiffs, 
agctinsi 

"John  F.  Smvth,  as  Superin- 
tendent of  the  Insurance  De- 
partment of  the  State  of 
X^ew  York;  The  Hope  Mu- 
tual Life  Insurance  Company 
of  New  York;  Joel  Parker, 
Receiver  of  the  New  Jersey 
Mutual  Life  Insurance  Com- 
pany; and  the  said  The.  New 
jersey  Mutual  Life  Insur- 
ance Company,  Defendant!.  ^ 

The  plaintiffs  in  that  suit  were  policy-holdere 
in  the  New  York  company,  with  one  exception, 
and  that  is  the  last-named  plaintiff,  who  was  » 
stockholder  therein.  This  suit  was  obviously 
guati  in  rem,  one  to  seize  and  appropriate  Uk 
the  claims  of  these  various  plaintiffs  the  aecur- 
ities  deposited  by  the  New  York  Companv,  as 
a  trust  fund,  with  the  superintendent  of  the 
insurance  department 

The  first  paragraph  of  the  complaint  dis- 
closes the  purpoaes  and  object  of  the  suit  It 
is  as  follows: 

"L  That  the  plaintiffs,  the  poHcy-holderi 
hereinafter  named,  sue  and  bring  this  action 
on  behalf  of  themselves  and  all  others  who  are 
policy-holders  in  the  Hope  Mutual  Life  Insur- 
ance Company  of  New  York,  as  well  as  all 
who  are  interested  in  the  trust  fund  hereinafter 
mentioned,  and  who  shall  in  due  time  elect  to 
come  in  and  seek  relief  by  contributing  to  the 
expenses  of  this  action." 

It  is  true  that  the  second  paragraph  in  the 
complaint,  which  is  as  follows:  '^That  the 
plaintiff,  the  stockholder  hereinafter  named, 
sues  and  brings  this  action  in  behalf  of  himself 
and  all  others  who  are  stockholders  in  the  said 
The  Hope  Mutual  Life  Instirance  Company  of 
New  York,  as  well  as  in  behalf  of  all  who  are 
interested  in  the  assets  of  the  said  company  or 
the  trust  fund  hereinafter  mentioned,  and  who 
shall  elect  to  oome  in  and  seek  relief  by  oon- 
tributinff  to  the  expenses  of  this  action," — sog- 
wdsiA  a  broader  field  of  inquiry  and  a  larger 
demand;  but  the  intimation  therein  contained 
of  a  proceeding  in  behalf  of  all  interested  in 
the  assets  of  the  New  York  company  (and  it  ia 
only  an  intimation)  is  so  clearly  limited  by  the 
sulnequent  wording  of  the  complaint  that  » 
general  reading  of  the  whole  complaint  makes 
manifest  the  fact  that  the  scope  and  object  of 
the  suit  was  to  reach  and  appropriate  this  fund 
deposited  with  the  superintendent  of  the  insur- 
ance department  of  the  State  of  New  Yoric. 
After  this,  we  find  in  paragrapba  18  and  14 
thow  aJUegft^ons,  the  intermediate  paragraph* 


(S68] 


Bvnaata  Coobt  of  ths  Uhitid  Btatem, 


iSmvij  diAclodng  tbe  reapectin  iuterette  of   [ntemt  andaccamiilfttioiwUwnotbiUw! 
Tsnonj  pUintUb:  of  the  said  inperinleiidentof  the  tmaiiB 


^  taioeduMideteTiiiiDed  bj  thl*coatt:"nlA- 

.   cloaei  the  contentioD  of  the  poU^-boUo^Ml 

their  clalmi  upon  almidr  uie  fnad  dipiiM 

with  the  Inmmmce  commMooet. 

Parampht  20  and  81  mx  0»  mttUmi 

izea.  one  nuoarea  tDOOsaix)  aoiian  in  cen&in   »._   SSn.'?..Kfc.  i. S^*?!* .!?- .r?r^ J 


York«omiD.DCedbijftoe«».a<^liaep<»ltrf   SS^^K  iSi^S*  tK^iSiilS 
wtth  the  BuperiDtendent  of  the  fniannce  de-   rSr  ,vr!rl,ri^"  "^rKSiJE™^     ■ 


cuntles  compriilag.  as  the  plaihtiffs  are  la-   gi   jfiia^^^^ 

forped  ud  Mien  ni)M  8ui«i  booa,,  hoid.       ^raraph.  99  ud  »  >•  lottb  Ux  hMI 


e  hundred  thouiaod  dollan. 


M  one  Dunarea  tnouiana  aouan.  i,„i^o,  tn  ,1..  u™  T,Mr  <wni>n>ii^^ 

"Xiy.  Thetthe  defendut  John  F.  Smjth  p."  „?;  S^.SSn^iKS'k*  Ml^ 
UtheiuperiDtendentof  the  ln.«r.nc»  depirt-  ..iSHSiif.SfSiSiiSyJi.JlJSlii 
rnat  otS.  8l.te  of  He.  York,  end  «•  Sih  SS^SSl  £S^^ii?iSiS^ 
he>  the  nle  nmtrol  end  coBody  if  the  «ld  i«-  ™ff SfiJf  TS.^.l.TSfTHTlSS 
eniitle.  and  Innd.  and  no.  h»  utd  hold,  the  fffeSiiSi.  ih?!«SrT^2JSLS?3 
..„..nd.„,r,i,.lh,reof..  a  fnodfo,  the   S.£^',X^,S;S'l£*-fflEi  ^ 


■ccnmiilatloiu  thereof,  beloug  to  the  pl&lDtJflB,  D!tl_~-!!»i..  ait  m  .JZi  «»  •^'i_       ..-.  ^ 

the  poUcy-holde™.  to  'the  e:iient  of  {he  ybIuc  ^^^"SS^i^LSSn^  fhiS"  ,£  Z7^ 

of  tKir  4,pertlve  polide..  i»«rf  by  the  «ld  S^ui^'i^^'toe.**  "*  "^ 

insnraoce  company  a.  aforewid."  pSS^^  M^S^SSoM  h  m^ 

Paragraph  16  alleges  the  cootnct  of  reliiBur-  to  the  amoaot  of  the  actual  fond  In  the  bM 

auce.  of  the  niperlDteodent  of  iiwunim.    Aid  i^ 

Paragraph  10  la  m  followB;  "Theae  pMa-  on  thew  Tarioiu  aTermenla  tlie  oonpUMM* 
dfb  further  arer,  on  Inform otlon  and  belief,  eludes  with  tbl»  prayer : 
that  the  aatd  Insuraoce  companies  had  no  pow- 
er or  authority  to  enter  into  eaid  contract;  that  "  Wherefoie  tbeae  plafntlfEB  demaad  tidfr 
the  laid  contract  is,  and  at  the  date  thereof  ment  that  the  defendant  John  F.  S^n,  W 
was,  wholly  null  and  void,  but  that  if  vaUd  it  Baperintendent  of  the  Inatmnce  iftpr—— *  il 
conveyed  and  transferred  to  the  defendant,  the  the  State  ot  New  York,  be  adjodged  10  » 
New  Jeney  Hutual  Life  Inaurance  Company,  count  for  all  suma  of  momj,  IxiMaud  MMt 
no  interest  wbaterer  In  the  fund  and  securltica  tlea  which  weredepodled  In  UihaadabrtM^ 
on  deposit  as  aforesaid,  nor  in  any  of  Ukeaateia  feodant,  the  Hope  Mutual  Lit*  InaanaeaCi* 
mptoper^of  the  said  company,  except  such  pan/of  NewTorLand  toialltbelntcni^fe 
aa  m^  remain  after  all  the  claiou  of  the  crease  and  accnmnhtioimrfUw  add  tuii,Ml 
polity-holders  in  the  said  The  Hope  Hnluel  erery  part  thereof :  tbU  llw  aald  aaemUM  li 
life  Insurance  Company  ot  New  York  are  Bat-  ordoed  tobescdd  by  ordarof  ttiaoD«it;ttM 
Isfled  and  diachaigea;"  and  contains  the  aver-  the  proceeds  thereof  be  distribated  sboh  ^ 
ment  that  the  contract  of  reioBurance  gave  to  pMntilfs  and  other  poUcy-boldcn  of  tbeaH 

.«_« — , ■  whatever  The  Hope  Hutual  Life  Insnnnoe  Oomwii 

.  _. .  .   .__ince  com-  the  proportion  In  wUch  they  an  enlbki  ■ 

misslotwr.  Uie  same;  that  the  nld  The  Hope  Hntod  Ub 

~  New  York  vnbi  1^ 


the  Mew  Jersey  company  no  interest  whatever  The  Hope  Hutual  Life  Insnnnoe  Oommk 

In  the  ftmds  deposited  with  Uie  insurance  com-  the  proportion  In  wUch  they  an  eBtbM  ■ 

misslotwr.  the  same;  that  the  aald  The  Hope  Hntod  Ub 

Paragraphs  17  and  18  an  in  respect  to  tlie  Insurance  Company  of  New  York  vnbe  t^ 

ceesatloD  ot  business  by  the  New  York  com-  solved  and  adjudged  by  this  boDonbH  airt 

panj.and  the  assumption  of  its  business  by  the  to  have  nurcndered  and  abudoBed  d  M 

New  Jersey  company.  rights,  privileges  and  frandilne  ■•  M  hl» 

Paragraph  10  Is  in  these  irords:    "The  plain-  porated  life  Insurance  oompaaT,  and  On^aiM 

lifts,  the  policyholders,  therefore  claim  and  thepaymentof  thepolh^-boUenuidaMM 

allege  that  tboy  are  entitled  to  receive  the  of  me  said  company,  any  nu^ni  Ikit  Bali 

amount  due  on  their  reniective  polldes  of  In-  left  of  Uie  said  truat  fimd  ud  MCW^Mii 

auranoe  Issued  to  them  bv  the  said  The  Hope  thereof  may  be  distributed  smoos  At  Mb 

Mutual  Life  Insurance  Company,  out  of  the  holders  of  the  sidd  oompany,  aad  tM  tt 

fund  and  securitlea  ki  the  hands  of  the  defend-  plalntifis  may  have  iuch  <rthar,  fimhw  ordB 

ttnl.  the  anperintendent  of  tlie  insurance  do-  terent  order  or  relief  tn  fta  ptemlMi  ■  M 

partment  m  tbe   State  of  New  York,   and  be  jnst  and  equilahta.  ud  tut  Ike  drfnlV 

«boald  be  paid  oat  of  the  said  fund  the  value  John  F.  Smytb,  the  iiijiiiliiluilMl  of  ttlk» 

'At  Ibelr  aud  itapectlve  policies,  and  that  the  surance   departmeo^    bb   oOmi^   MnaH 

nspectivB  amounts  doe  to  them  on  their  aald  agentsandattonteye.aDdaDolberfMMMi* 

poudea  of  iotunnce  so  Isaued  as  aforesaid  are  1^  for  or  under  Um,  be  enjafaad  turn  Mf 

« lieo  on  tbe  fund  and  aeoorlties  and  on  all  the  verting  the  said  eeconUea,  or  [mjIh  or  w 
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t  ributing  or  pardnff  with  the  aame,  or  any  part 
theieof ,  except  unoer  and  parroant  to  ao  order 
or  decree  to  oe  entmd  in  tldi  action.*' 

While  the  New  Toxk  companj  was  made 
partj  defendant,  it  does  not  appear  that  it  was 
.  Mrred  with  process ;  and  it  made  no  appear- 
ance and  filed  no  answer.  The  only  answers 
filed  were  that  of  the  superintendent  of  the  in- 
surance depvtment  and  the  Joint  answer  of 
PariLer,  as  receiver,  and  of  the  New  Jersey 
company.  The  last  answer,  containing  many 
denials  and  some  admissions,  did  not  assume 
to  put  in  issue  the  question  of  the  indebtedness 
of  the  New  Jersey  company  to  any  of  the 
plaintiffs;  but,  accepting  the  obrious  purpose 
of  the  complsint,  it  met  its  obligations  with  an 
assertion  or  right  in  the  New  Jers^  company 
to  the  fund  in  the  hands  of  the  superintendent 
of  the  insurance  department.  The  ahswer  of 
the  superintendent  of  the  insurance  depart- 
ment, admitting  the  receipt  of  the  fund,  put 
in  issue  several  of  the  allegations  of  the  com- 
plaint ;  and  rested  his  denial  of  plaintifEs*  right 
on  the  existence  and  validity  of  the  proceed- 
ings referred  to  in  paragraphB  25,  26  uid  27  of 
the  complaint. 

Upon  these  pleadings  the  case  proceeded  to 
trial.  The  preliminary  order  was  one  of  ref- 
erence, on  January  16,  1880,  to  James  W. 
(S6S 1  Busted.  After  some  interlocutory  proceedings, 
a  final  report  was  made  by  the  referee  on  Feb- 
ruary 24,  1886,  and  tber»Eifter,  on  March  18, 
1886,  a  decree  was  entered,  which  decree  con- 
firmed tiie  report  of  the  referee,  and  made  final 
disposition  of  the  funds  in  the  hands  of  the 
superintendent  of  the  insurance  department,  in 

fartial  payment  of  the  various  claims  presented, 
t  also,  in  paragraph  8,  contained  this  reser- 
vation: 

"  And  it  is  further  ordered  that  either  party 
to  this  action  or  any  person  interested  in  the 
subject  matter  thereof  have  liberty  to  apply  for 
f  urUier  directions  on  the  foot  of  tlus  decree,  and 
the  question  of  the  indebtedness  of  Joel  Park- 
er, as  receiver  of  the  New  Jersey  Mutual  Life 
Insurance  Company,  and  the  former  superin- 
tendent, John  F.  tdmyth,  and  William  McDer- 
mott,  and  Messrs.  Barrisand  Rudd,  reported 
.    by  Referee  Samuel  Prentiss,  be  reserved." 

Thereafter  and  on  October  11, 1886.  as  here' 
tofore  noticed,  and  apparently  on  the  reser- 
vation in  paragraph  8,  as  above  quoted,  and  on 
notice  to  the  attorney  who  had  represented 
Paricer,  the  receiver,  and  the  New  Jersey  com- 
pany, the  Jud.^ent  was  entered  in  favor  of 
the  plaintiffs  for  one  million  and  odd  dollars, 
as  heretofore  stated.  The  Court  of  Chancery 
of  New  Jersey,  when  this  Judgment  was  pre- 
sented, declined  to  recognize  thb  as  an  adjudi- 
oation  against  the  existing  Receiver  or  the  assets 
of  the  insurance  company  in  his  hands.  On  ap- 
peal to  the  Court  of  Errors  and  Appeals  of 
that  State,  this  decision  of  the  Chancery  Court 
was  affirmed,  and  the  case  remanded  to  that 
court  for  further  proceedings.  The  opinion  of 
ttie  Court  of  Errors  and  Appeals  will  oe  found 
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in  48  N.  J.  Bq.  211,  9  Cent.~Rep.  88. 

We  are  of  opinion  that  the  decision  of 
the  Chancery  Court  of  New  Jersey,  as  sustained 
by  the  Court  of  Errors  and  Appeals  of  that 
State,  is  correct,  and  must  be  affirmed.    The 
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first  and  obvious  reason  is  that  the  Judgment 
of  the  supreme  court  of  New  York  was  aot 
responsive  to  the  issues  presented.  The  section 
of  the  Federal  Constitution  whidh  is  invoked 
by  plaintiffs  is  section  1  of  article  lY..  which 
provides  that  "full  faith  and  credit  shall  be 
given  Uk  each  State  to  the  public  acts,  records 
and  Judicial  proceedings  of  every  other  State." 
Under  that  section  the  full  faith  and  credit  de- 
manded is  only  that  faith  and  credit  which  the 
Judicial  proceedings  had  in  the  other  State  in 
and  of  themselves  require.  It  does  not  de- 
mand that  a  Judgment  rendered  in  a  court  of 
one  State,  without  the  Jurisdiction  of  the  per- 
son, shall  be  recognized  bv  the  courts  of  an- 
other State  as  vslid,  or  that  a  Judgment  ren- 
dered bv  a  court  which  has  Jurisdiction  of  the 
person,  "but  which  is  in  no  wav  responsive  to  the 
Msues  tendered  by  the  pleadings  and  is  ren- 
dered in  the  actual  absence  of  the  defendant, 
must  be  recognized  as  valid  in  the  courts  of 
any  other  State.  The  requirements  of  that 
section  are  fulfilled  when  a  Judgment  ren- 
dered in  a  court  of  one  State,  which  has  Juris- 
diction of  the  subject  matter  and  of  the  person, 
and  which  is  substantially  responsive  to  the 
issues  presented  by  the  pleadings,  or  is  ren- 
dered under  such  circumstances  that  it  is  ap- 
parent that  the  defeated  partv  was  in  fact  heard 
on  the  matter  determined,  is  recognized  and 
enforced  in  the  courts  of  another  State.  The 
scope  of  ttiis  constitutional  provision  has  often 
been  presented  to  and  considered  by  this  court, 
although  the  precise  question  here  presented 
has  not  as  yet  received  its  attention.  It  has 
been  adjuoged  that  the  constitutional  provis- 
ion does  not  make  a  Judgment  rendered  in  one 
State  a  Judgment  in  another  State  upon  which 
execution  or  other  process  may  issue ;  that  it 
does  not  forbid  inquiry  in  the  courts  of  the 
State  to  which  the  Judgment  is  presented,  as  to 
the  Jurisdiction  of  the  court  in  which  ft  was 
rendered  over  the  person,  f>r  in  respbct  to  the 
subject  matter,  or,  if  rendered  in  a  proceeding 
in  rem,  its  lurisdiction  of  the  reB.  Without  re- 
ferring to  the  manv  cases  in  which  this  consti- 
tutional provision  has  been  before  this  court,  it 
is  enough  to  notice  the  case  of  Thommon  v. 
Whitman,  85  U.  S.  18  Wall  467  [21 :  897].  The 
view  developed  in  the  opinion  in  that  case,  as 
well  as  in  prior  opinions  cited  therein,  paves  the 
way  for  inquiry  into  the  question  here  ptesented. 
If  the  fact  of  a  judgment  rendered  in  a  court 
of  one  State  does  not  preclude  inquiry  in  the 
courts  of  another,  as  to  the  Jurisdiction  of  the 
court  rendering  the  Judgment  over  the  person 
or  the  subject  matter,  it  certainly  also  does  not 
preclude  inquiry  as  to  whether  the  Judgment 
so  rendered  was  so  far  responsive  to  the  Issues 
tendered  by  the  pleadings  as  to  be  a  proper 
exercise  of  Jurisdiction  on  the  part  of  the  court 
rendering  it.  Take  an  extreme  case :  Given 
a  court  St  general  Jurisdiction,  over  actions  in 
ejectment  as  well  as  those  in  replevin  ;  a  com- 
plaint in  replevin  for  the  possession  of  certain 
specific  property,  personal  service  upon  the  de- 
fendant, appearance  and  answer  denying  title; 
could  (there  being  no  subsequent  appearance 
of  the  defendant  and  no  amendment  of  the 
complaint)  a  Judgment  thereafter  rendered  in 
such  action  for  the  recovery  of  the  possession 
of  certain  real  estate  be  upheld?  Surely  not ; 
even  in  the  courts  of  the  same  State.    If  not 
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there,  the  cbnstitatioDal  provision  quoted  gives 
no  greater  force  to  Uie  same  record  in  another 
State. 

We  are  not  concerned  in  this  case  as  to  the 
power  of  amendment  of  pleadings  lodged  in 
the  trial  court,  or  the  effect  of  any  amendment 
made  under  such  power,  for  no  amendment 
was  made  or  asked.  And  without  amendment 
of  the  pleadings,  a  Judgment  for  the  recovery 
of  the  possession  of  real  estate,  rendered  in  an 
action  whose  pleadings  disclose  only  a  claim 
for  the  possession  of  personal  properly,  cannot 
be  sustained,  although  personal  service  was 
made  upon  the  defendant.  The  invalidity  of 
the  judgment  depends  upon  the  fact  that  it  is 
in  no  manner  responsive  to  the  issues  tendered 
by  the  pleadings.  This  idea  underlies  all  liti- 
gation. Its  emphatic  language  is,  that  a  judg- 
ment, to  be  conclusive  upon  the  parties  to  the 
litigation,  must  be  responsive  to  the  matters 
controverted.  Nor  are  we  concerned  with  the 
question  as  to  the  rule  which  obtains  in  a  case 
in  which,  while  the  matter  determined  was 
not,  in  fact,  put  in  issue  by  the  pleadings,  it  is 
apparent  from  the  record  that  the  defeated 
party  was  present  at  the  trial  and  actually 
litigated  that  matter.  In  such  a  case  the 
proposition  so  often  afSrmed,tbat  that  is  to  be 
considered  as  done  wbich  ought  to  have  been 
done,  may  have  weight,  and  the  amendment 
wbich  ought  to  have  been  made  to  conform  the 
pleadings  to  the  evidence  may  be  treated  as 
having  been  made.  Here  there  was  no  appear- 
ance after  the  filing  of  the  answer,  and  no  par- 
ticipation in  the  trial  or  other  proceedings. 
Whatever  may  be  the  rule  where  substantial 
amendments  to  the  complaint  are  permitted 
and  made,  and  the  defendant  responds  thereto, 
or  where  it  appears  that  he  taJces  actual  part 
in  the  litigation  of  the  matters  determined,  the 
rule  is  universal  that  where  he  appears  and  re- 
sponds only  to  the  complaint  as  filed,  and  no 
amendment  is  made  thereto,  the  Judgment  is 
conclusive  only  so  far  as  it  determines  matters 
which  by  the  pleadings  are  put  in  issue.  And 
this  rule,  wbich  determines  the  concluriveness 
of  a  Judgment  rendered  in  one  court  of  a  State, 
as  to  all  subsequent  inquiries  in  the  courts  of 
the  same  State,  enters  mto  and  limits  the  con- 
stitutional provisioD  quoted,  as  to  the  full  faith 
and  credit  which  must  be  given  in  one  State  to 
Judgments  rendered  in  the  courts  of  another 
State. 

In  the  opinion  of  the  Court  of  Errors  and 
Appeals,  the  case  of  Munday  v.  VaU,  84  N.  J. 
L.  418,  is  cited.  In  that  case,  the  proposition 
stated  in  the  syllabus,  and  which  is  fully  sus- 
tained by  the  opinion,  Ib,  that  "a  decree  in 
equity,  which  is  entirely  aside  of  the  issue  in 
the  record,  is  invalid,  and  will  be  treated  as  a 
nullity,  even  in  a  collateral  proceeding."  It 
appeared  that  on  May  12, 1841,  Asa  Munday, 
the  owner,  with  his  wife,  Hetty  Munday,  con- 
veyed  the  premises  for  which  the  action 
(which  was  one  of  electment)  was  brought,  to 
John  Ck>nger,  upon  the  following  trust,  to  wit: 
*'  For  the  use  and  benefit  of  the  said  Asa  Mun- 
day and  wife,  and  the  survivor  of  them,  with  the 
remainder  to  the  children  of  said  Asa  Munday 
and  wife,  in  equal  parts  and  fee."  Plaintiff 
was  the  sole  surviving  issue  of  Asa  Munday 
and  Hetty  Munday,  and  took,  under  the  facts, 
all  the  title  which,  on  the  12th  of  May,  1841, 
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was  vested  in  Asa  Munday.    On  JanntiTlC^ 
1844,  Ephraim  Munday  filed  his  bill  in  At 
court  of  chancery,  setting  forth  that  be  hrf 
loaned  certain  moneys  to  Asa  Munday  Qpoi 
an  agreement  that  he,  the  said  Asa,  wooU  «- 
cure  said  loan  by  a  mortgage  upon  bis  lud, 
including  the  premises  in  question;  and  tbK 
Asa,  in  violation  of  his  agreement,  and  to  de> 
fraud  him  of  his  rights,  had  conveyed  tbn 
away  to  John  Ck>n^r,  upon  the  tm^  ibndf 
mentioned.    The  bill  also  showed  that  pliii- 
tiff  bad  obtained  Judgment  for  his  debt   TV   "■ 
prayer  was,  *'  that  the  deed  of  conveyince  cf 
said  lands  so  made  by  the  said  Asa  Xundij 
and  Hetty,  his  wife,  to  the  said  John  Oonga; 
and  the  said  deed  and  declaration  of  trait  • 
made  and  executed  by  the  said  John  Coagr 
and  wife  as  aforesaid,  may,  by  the  order  nd 
decree  of  this  honorable  court,  be  set  aiide  nd 
declared  to  be  fraudulent  and  void  againrt  te 
said  Judgment  and  writ  of  executioo  of  yoor 
orator,  and  that  the  said  Judgment  and  ft 
ecution  of  your  orator  may  be  decreed  t  Nn 
on  said  lands  and  tenements  so  conveyed  to  ait 
John  Conger,"  etc.    Plaintiff  was  a  defeodat 
in  that  action,  and,  then  an  infant,  appeani 
by  her  father  as  guardian.    The  deoee,  wUcb  | 
was  entered  on  the  15th  of  December,  IMiL  \ 
was  generally  that  the  said  deed  from  hm. 
Munday  and  wife  to  Ck>nger  was  fnuididnl, 
null  and  void,  and  of  no  force  whaterer  ii 
law  or  equity;  and  ordered  and  adjudged  tkfc 
it  be  delivered  up  to  be  canceled;  aind  inrtkcr, 
that  the  plaintifrs  Judgment  is  and  watafti. 
No  proceedings  were  had  under  thii  dacn^ 
the  money  due  plaintiff  having  been  paid  ff 
secured  to  him.    Subsequently,  and  ob  fl^- 
tember  15, 1851,  a  decree  for  costs  agiiMt  Am 
Munday,  in  another  suit,  was  e&tend  la  ttl 
chancery  court.    Upon  such  decree  tba  mt^ 
erty  in  question  was  levied  upoo  tBdndl* 
defendant.    The  validity  of  the  title 
by  this  proceeding  was  the  matter  in 
versy.    The  title  of  plaintiff  wai  good 
the  trust  deed  of  May  12, 1841.  inile«  dc 
by  this  sale  and  the  deed  made  thenoe;  Mi 
defendant's  title,adver8e  to  plaintlirii^  <  ~ 
on  the  question  whether  thedeciee  of 
ber  15, 1846,  was  valid  to  the  extent  of  te 
guage,  annulling  ahaolutely  tlie 
from  Asa  Munday  and  wife  to  Jobs 
and  directing  the  surrender  of  audi  deed,'^  . 
notwithstanding  its  general  laagiiage,  wm  I» 
be  limited  to  the  matters  of  inqofar 

by  the  complaint  and  anawer,  ana. 

simply  an  adjudication  that  the  deed  «ii< 
able,  and  annulling  It  ao  far  aa  ft  eoil 
with  the  rights  of  plaintiff  In  that  aiiit^  taal|§ 
it  to  stand  sood  as  a  deed  imUr  yeiin^  Mff 
valid  as  to  all  other  parties    II  waa  1 
the  latter  was  the  true  ocmstmelVMi, 
the  ffenend  language  In  the  decree  was 
by  ttie  matters  pat  In  lanie  b^  the  phadMj 
We  quote  from  tne  opinloii:    *^  Tlw  nqekyK  j 
Had  thecourt  JarisdictfoB  lothe  eztentddMff  j 
Jurisdiction  may  be  defined  to  be  the  ilgbl  Hi 
adjudicate  concerning  the  siibJecC  mnht^^ 
the  given  case.    To  conatitate  tldi  ten 
three  essentials:    Ifini,  the  coort  mint  h 
cognizance  of  the  class  of  caaea  to  wUeh 
one  to  be  adjudged  bekmga;  aaomtf,  the  pn 

Sarties  must  be  present;  and  tkiri^  the  » 
added  mnst  be,  in  sahstance  and  effect.  wHI 
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the  bfue.  Tbtt  a  court  caooot  go  out  of  its 
appointed  sphere,  and  that  its  action  is  Toid 
with  respect  to  penons  who  are  straof^ers  to  its 
proceediogs,  are  propositions  established  bj  a 
maltitiide  of  authorities.  A  defect  in  a  Judg- 
ment arising  from  the  fact  that  the  matter  de- 
ckled was  not  embraced  within  the  issue  has 
not.  It  would  seem,  received  much  Indicia! 
consideration.  And  yet  I  cannot  doubt  that, 
upon  geoeral  principles,  such  a  defect  must 
avoid  a  Judgment.  It  is  impossible  to  concede 
that,  because  A  and  B  are  parties  to  a  suit, 
a  court  can  decide  an  j  matter  in  which  thej  are 
Interested,  whether  such  matter  be  iuTolved  in 
the  pending  litiffation  or  not  Persons  by  be- 
coming suUors  do  not  place  themselves  for  all 
purposes  under  the  control  of  the  court,  and  it 
Is  only  over  these  particular  interests  which 
they  choose  to  draw  in  question  that  a  power 
of  Judicial  decision  arises."  And  again:  *'A 
Judgment  upon  a  matter  outside  or  the  issue 
must,  of  necessity,  be  altogether  arbitrary  and 
unjust,  as  it  concludes  a  point  upon  which 
the  parties  have  not  been  heard.  And  it  is 
upon  thiff  very  ground  that  the  parties  have 
been  heard,  or  have  had  the  opportunity  of  a 
bearing,  that  the  law  gives  so  conckuBve  an 
IBM]  effect  to  matters  adjudfcated.  And  this  is  the 
principal  reason  why  Judgments  become  estop- 
pels. But  records  or  judgments  are  not  estop- 
pels wHh  reference  to  every  matter  contained 
10  them.  They  have  such  efficacy  only  with 
respect  to  the  substance  of  the  controvert  and 
Its  essential  concomitants.  Thus  Lord  Coke, 
treating  of  this  doctrine,  says:  '  A  matter  al- 
leged tnat  is  neither  traversable  nor  material 
shaU  not  estop.'  Co.  LiU.  8526.  And  in  a  note 
to  the  Duehempf  King$(on'$  Om,  in  2  Smith's 
Lead.  Cas.  085,  Baron  Comyn  is  vouched  for 
the  proposition  that  Judgments '  are  conclusive 
as  to  nothing  which  might  not  have  been  in 
cuestion  or  were  not  material'  For  the  same 
ooctrioe,  that  In  order  to  make  a  decision  con- 
clusive not  only  the  proper  parties  must  be 
present*  but  that  the  court  must  act  upon  '  the 
proper^  according  to  the  rights  that  appear' 
upon  the  record,  I  refer  to  the  authorify  of 
Lord  Redesdale.  Q^ard  y.  Hart,  1  8cb.  ft 
Lef .  406.  See  alto  uart  v.  BtaepooU^  1  Dow. 
P.  C.  80;  Ooldough  y.  SUrum^  8  Bligh,  ISO." 
Reference  is  made  in  the  opinion  to  the  case  of 
CoTW%tk$  y.  Orijhig.  21  Barb.  9,  in  respect  to 
which  the  court  said:  "Commissioners  in 
partition,  in  their  distribution,  embraced  land 
other  than  that  contained  in  the  petition,  and 
the  court  oonflrmed  their  report,  and  it  was 
held  that  such  Judgment  was  a  nullity,  as  the 
Jurisdiction  was  confined  to  the  subje^  matter 
eet  forth  and  described  In  the  peiitioo.  In 
this  ease^be  court  had  Jurisdiction  to  cases  of 
partition,  and  the  decision  was  upon  the 
ground  that  the  decree  was  void  as  ft  was 
aside  from  the  issue  which  the  proceedings 
presented.** 

This  case  li very  much  in  point.  Weregard 
the  views  suggested  in  the  quotation  from  the 
opinion  as  correct  and  as  properiy  indicating 
the  limits  in  respect  to  which  the  oonclusive- 
Dess  of  a  ludgment  may  be  invoked  in  a  subse- 
ouent  soft  iiU§rparte$,  See  also  Uf^rimi  v. 
tUbaw,  68  Ind.  67.  In  that  case,  the  inquiry 
was  as  to  the  effect  of  a  decree  of  foreclosure 
fendered  upon  default    In  the  complaint  in 
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the  foreclosure  proceedings  the  widow  and 
children  of  the  mortgagor  were  named  as  par- 
ties, he  having  died  prior  to  the  commence- 
ment of  the  suIl  The  allegation  of  the  com- 
plaint was  that  the  defendants  were  interested 
as  heirs,  and  the  prayer  was  for  a  decree  fore 
dosine  such  interests.  It  was  not  averred  that 
the  widow  had  Joined  in  the  mortgage,  or  even 
that  she  was  a  widow;  but  she  was  made  a  de- 
fendant, and  alleged  to  be  an  heir.  Subse- 
quently she  ssserira  rights  in  the  premises  as 
widow,  and  in  respect  to  this  decree  upon  de- 
fault, the  court  observed:  "A  widow  is  an 
heir  of  her  deceased  husband  only  in  a  special 
and  limited  sense,  and  not  in  the  eenerai  sense 
in  which  that  term  Is  usually  used  and  under- 
stood. When  the  said  Anna  made  default  in 
the  action  for  foreclosiure,  nothins^  was  taken 
against  her  as  confessed,  nor  could  have  been, 
wnich  was  not  alleged  In  the  complaint,  and. 
as  nothing  was  alleged  hostile  to  her  daim  as 
widow,  it  follows  that  nothing  concerning  her 
claim  as  such  widow  was  concluded  against 
her  by  the  Judgment  of  foreclostue.  This  prop- 
osition we  regard  as  too  well  founded  in  prin- 
ciple to  need  the  citation  of  authorities  to  sus- 
tain it  See,  however,  HtlmM  v.  L/fw,  41  Ind. 
210;  Fletcher  v.  Holmet,  25  Ind.  458;  Minor  v. 
Walter,  17  Mass.  287."  See  also  Qoueher  v. 
Olaytan,  decided  by  Vice-chancellor  Wood, 
and  reported  in  11  Jur.  N.  a  107,  A  a  84  L. 
J.  N.  8.  Ch.  289. 

In  the  case  of  Wathinfffon,  A,dO,  8,  Packet 
Co,  V. SiekU9,^J3. S.  24 How. 888, 841  [16: 650, 
653].  i^.  JuiHec  Campbell,  spesking  for  the 
court,  declared  that  **the  essential  conditions 
under  which  the  exception  of  the  re$  judicata 
becomes  applicable  are  the  Identity  of  the  thing 
demanded,  the  identity  of  the  cause  of  the  de- 
mand, ana  of  the  parties  in  the  character  in 
which  they  are  litigants."  In  the  case  ot8mith 
V.  Ontario,  18  BUtchf.  454,  457,  €freuit  Judge 
Wallace  observed  that  "the  matter  in  issue" 
has  been  defined,  in  a  case  of  leading  author- 
ity, as  "that  matter  upon  which  the  plaintiff 
proceeds  by  his  action,  and  which  the  defend- 
ant controverts  by  his  pleading."  King  v. 
Cham,  15  N.  H.  9.  But  without  multiplying 
authoritiea,  the  proposition  saagested  by  tnose 
referred  lo.  and  which  we  aSm,  Is,  that  In 
order  to  give  a  Judgment,  rendered  by  even  a 
court  of  geoeral  iurisdictlon,  the  ni«rit  and 
finality  of  an  adjuolcatlon  between  the  parties, 
it  niust  with  the  limiutions  heretofore  stated, 
be  responsive  to  the  iisues  tendered  bj  the 
pleadings.  In  other  words,  that  when  a  com- 
pUint  tenders  one  cause  of  action,  and  In  that 
suit  service  on,  or  appearance  of.  the  defend- 
ant is  made,  a  subsequent  judsment  therein, 
rendered  In  the  absence  of  the  defendant,  up- 
on another  and  different  csuee  of  action  than 
that  stated  to  the  complaint.  Is  without  bind- 
ing f <Mce  within  the  courts  of  the  same  State, 
aiM,  of  course,  notwithstanding  the  constitu- 
tional provisioo  heretofore  quoted,  has  do 
better  standing  In  the  courts  of  another  State. 

This  proportion  determines  this  case,  for,  as 
has  been  shown,  the  scope  and  object  of  the 
suit  In  the  New  York  court  was  the  subjectloo 
of  the  fund  in  the  hands  of  the  superintendent 
of  the  Insurance  department  of  that  State  lo 
the  satisfaction  of  claims  against  the  New  York 
company.    The  cause  of  aotioo  dlsdoeed  In 
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the  orlgtoai  compUlDl  was  not  widened  by  any  JariBdicttoD  Is  acqulied  liy  »  cottrt  befm  d- 

■meDdmeDt;  mud  there  wu  no  aciual  appear-  mlDlatratlon  proceedlogs  an  oommenotd,  iki     _ 

■nee  bj  tbe  receiver  Parker  or  tbe  Hew  Jerser  moment  ibej  are  oommenced,  and  the  oWt    I 

company  aubaequeDtlv  to  the  Sling  of  thev  is  taken  poesession  of  by  a  tribunal  {rf  t  But,     * 

■Dswer,    No  ralul  juagnent  could,  therefore,  that  moment  the  party  whoae  eiiate  li  1km 

be  rendered  therein,  which  went  beyond  tbe  lakeu  poweaaion  of  ceasea  to  have  powtr  lo 

■ubiectlon  of  this  fund  (o  those  claims.  bind  the  estate  In  a  court  of  anotbef  Stric, 

But  another  matter  Is  also  worthy  of  notice,  either  voluntarily  or  by  anhmittlng  himielt  lo 

At  tbe  time  of  the  rendltloD  of  thfa  ludement  the  Jurudiciton  of  the  latter  oonrt    Eto,  ■ 

In  the  supreme  court  of  New  York,  I^rker  Stockton,    the    Receiver   appointed    bj  fa 

had  lost  all  antbority  lo  represent  the  New  Jer-  Chancery  Court  of  New  Jeraey,theoa<iitkiT- 

My  company.    His  authority  in  New  Jersey,  ing  primary  Jurisdiction,  waa  not  a  party  t» 

the  State  of  primary  admlDistralion,  bad  been  [he  proceeaings  in  the  New  Toik  cooft,  aod 

transferred  to  Stockton,  tbe  present  Receiver,  waa  not  auiborilatiTely  reprewnlad  tbettia,      , 

By  a  decree  In  the  very  court,  and  in  tbe  very  the  Judgment,  even  if  reaponaire  to  tba  laua 

■uU  In  the  State  of  New  York,  in  which  he  tendered  bv  the  pleading,  waa  not  an  adjudi- 

had  bien  appointed  ancillary  receiver  for  thai  cation  binding  upon  him,  or  the  catalt  la  Ui      ' 

State,  a  decree  had  been  entered  discharging  hands.                                                               J 

him  from  further  power  and  responsibnity.  For  tbeae  reaaona  Uadecraa  ti^Uf  emiriUiv  'I 

If  It  be  said  that  the  attention  of  the  court  In  wu  eotrtet,  and  it  U  t^fflrmad, 
which  the  Judgment  In  ouestion  waa  entered 

bad  not  been  called  lo  this  loss  of  repreaenta-  , 
tive  power  on  tbe  part  of  Parker,  a  auffldent 

tcply  is,  that  if  the  power  was  gone  it  Is  Imma-  CHARLES  H.  HIQQINS   sr   AX..,  Afffc, 

l«riu  wbetber  tho  court  knew  of  It  or  not.  i. 

Whatever  reservation  of  power  a  court  may  WILLIAM  D.  KSUVFSL  n  SL 
have  by  nune  pro  tune  entry  to  make  its  jodg- 

ment  operative  aa  of  the  time  when  therepre-  (Sea 8.  a  BaportM^  ad-iS-au 
aentatlve  capacity  In  fact  existed.  It  ia  enough 

to  Bay  that  no  exercise  of  that  power  was  at-  , 
tempted  in  this  case.    Suppose  It  had  been,  or 

suppose  tbat  Parker,  as  ancillaiy  receiver,  had  Mngemeat  i^ecpyrigU  vr  fa  rmtraiuwrn  4 

not  been  diachaiged  by  any  order  in  tbe  New  taM. 
York  court,  would  the  adminlstratioD  of  this 

estate  In  the  Chancery  Court  of  New  Jersey,  L   TtasOonsUtatloadoeaDOtaiitbartBasatviliia 

through  a  receiver  appointed  by  it,  or  the  as-  of  labela  which  areriuplrtDteDdad  to  datfn^ 

■eta  in  the  hands  of  auch  receiver,  he  bound  tbe aittclaa  upon  wMch  they  ato  tlawa. 

ly  this  decree  entered  In  the  court  of  New  >■  Atiaae-marttlsaajaaboloi  "    ■ 


York!    Clearly  not    Tbe  Idea  which  under-  toaproduotof  one*  mannfaot 

lies  Ibis  runs  through  aU  administration  pro-  ?.™?y"'",9',^^!^«*?*' 

ceedings  and  has  been  recently  conddero^^  ^^^Z^^^^S^^t^ 

this  court  In  the  case  otMiwon  t.  BM»en,  189  "T? 

U.  8.  JM  [8B:  112].    If  Parker  had  atlll  re-      ST. 

mained  the  andllaty  receiver  in  the  State  of  a.   Hoaouon  ™„  „  ,_,„,^,„.,^, ._ 

New  York,  a  Judgment  rendered  against  him  meotof  a  aapyTi«h(,nnleathaki 

•a  such  would  bind  only  that  poruon  of  the  KtvinKiiotioeofltbMbe«nooB«ltoa*iw,saaM 

estate  which  came  into  bis  bandaia  ancillary  anltlneqaltytoreMzalatlwaMatBWbABiw 

receiver,  and  would  not  be  an  operative  and  tiieCoprriatitlAw,  oanbenalntalDedwlikaMa 

final    adjudication   against    tbe    receiver    ap-  like  oompUanoe  with  sacb  taw. 

pointed  by  the  court  of  original  admin istratton.  [No.  S90l] 

When  a  receiver  or  administrator  or  other  cus-  Argued  AprU  7,  8,  1S9L    AcAW  JCv  JX 

tndlan  of  an  estate  Is  appointed  by  the  courta  JS9t. 

of  one  State,  the  courts  of  that  State  reserve  _                           _   _     _.         _ 

to  tbemseivea  full  and  exclualve  Jurlidlctlt 

—- irtheasaeta  of  the  — '"■'-  "--  "—' 

VI  the  Stsie.    Whsievu  uiuciB,  juuBiuEuia  VI -■.-     « — 

decrees  may  be  rendered  by  tbe  courts  of  an-  Jor  an  account  of  previa 

other  State,  In  respect  to  so  much  of  the  estate  Jrom  the  use  of  ft  label  and  to 

•s  is  within  its  flmlta.  must  be  accepted  as  from  iu  further  nso.     '« ' 

conclusive  in  the  courts  of  primary  admlnla-  i.     ■*     mj    ^  ».■. 

tratioQ ;  and  whatever  mattera  are  by  the  courta  sJ?™'™' '^  *^'  ^**™  "••« 

of  primary  administration  permtttrf  to  be  HO-  „  The  co-"'- '■>"«'-  "-  '^—  -» 

niedintheconrteofanotherState,  comewilh-  Btatea,  ai                                                

ui  tbe  same  rale  of  concluslveneaa.    Beyond   — — ^^    ^     ■   _.  .  .  _ 

thla,  the  proceedings  of  the  courts  of  a  State  In  Hom.— mian  "*  M|™*>"  ™?  >f  J 

wUchan^muTadlnbilstTBtionli  held  are  not  *!?^°  ?*  "■w^g^^Hyd^eTii.*  — Ift  •*,, 

concluaive   uwm   tbe  admiaistiftllon   Id  tbe  "^'^"tiPTI^ISdi^^TL— — air 

courts  of  the  Btata  In  which  primary  adminis-  „il!i^"  bJS^^VuL    »»»W«*"«""*^ 

tntlonUbad     And  this  rale  Is  not  changed,  5!S2JdZSfcrtStto;^M«-.tar 

Wend  Dj  tbe  courta  of  one  State  permita  him-  t^^mofmaMi  maaS^m  t     ~        - 

■elforluelf  tobemadeaputyto  tbelitlgalloo  noutoI«wTCaeeIIfK.Ctt.T. 

Ib  the  other.    Whatever  may  he  the  rule  If  wi. 
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of  New  Yoik.  Tb^  aie  engaged  in  the  manu- 
factnre  of  yarioos  articles,  amooff  others  of 
r4t«1  inks,  in  that  city  and  in  the  €%  of  New  York, 
^  '  and  have  been  since  1885.  They  daim  to  be 
entitled  to  the  exclosiYe  use  of  a  kbel  contain- 
ing the  words  "water-proof  drawing  ink/'and 
that  the  defendants  have  infringed  upon  their 
rights  by  the  use  of  the  label  on  bottles  of  ink 
manufactured  and  sold  by  them.  The  present 
suit  is  brought  to  compel  the  defendants  to  ac- 
count for  the  profits  made  by  them  from  the 
use  of  this  label,  and  to  restrain  them  from  its 
further  use. 

The  bill  alleges  that  some  time  prior  to  1880 
one  of  the  complahiants,  Charles  M.  Higgins, 
invented  a  liquid  drawing  ink  possessing  the 
quality  of  being  insoluble  and  indelible,  or 
proof  against  water,  when  dried;  that  since  its 
invention  either  he  or  the  complainants  as  co- 
partners have  been  exclusively  engaged  in  its 
manufacture  and  sale;  that  subsequently  to  the 
invention  he  devised  and  adopted  as  a  name  or 
title  for  the  ink,  and  as  a  label  for  the  same  in 
the  commerce  and  sale  thereof,  the  words  "wa- 
ter-proof drawing  ink;"  that  sbce  then  the  ink 
has  become  widely  and  favorably  known,  and 
been  extensively  sold  by  that  name  or  title; 
that,  being  desirous  to  secure  to  himself  and 
assigns  the  sale  and  exclusive  rieht  to  the  use 
of  uie  same,  he,  on  the  27th  of  October,  1888, 
entered  and  registered  the  said  label  in  the 
United  States  Patent  OfSce,  pursuant  to  the 
Act  of  Congress  of  June  18, 1874,  "to  amend 
the  law  relating  to  patents,  trade-marks  and 
oopyrifipbu"  (18  Stat.  chap.  801),  and  complied 
with  ail  its  requirements;  that  thereafter,  on 
November  20,  1888,  the  commissioner  of  pat- 
ents issued  to  him  a  certificate  of  the  registra- 
tion of  the  label,  designated  No.  8,698;  that 
this  was  done  before  the  label  was  used  by  the 
complainants,  or  either  of  them;  that  by  the 
registration  be  secured  to.  himself  and  assigns 
the  exclusive  right  to  the  use  of  the  label  for 
twenty-eight  years;  and  that  on  May  1, 1885, 
he  sold  to  the  firm  of  which  he  was  a  member 
that  right  for  the  term  of  five  years  from  date, 
with  aJJ  the  gains,  profits  and  advantases  aris- 
ing therefrom.  The  bill  further  avers  tnat  this 
right  of  the  complainants  to  the  exclusive  use 
of  the  label  thus  registered  has  been  violated 
by  the  defendants,  who  have  used  it  upon  bot- 
[4L30  ties  of  ink  manufactured  and  sold  1^  tnem,  to 
the  great  damage  and  detriment  of  the  com- 
plainants, and  tnat  they  threaten  to  continue 
Buch  infringement.  The  complainants,  there- 
fore, pray  for  an  injunction  agtunst  the  lurther 
use  of  toe  label  by  the  defendants,  and  that 
they  be  decreed  to  render  an  account  of  the 
number  of  bottles  sold  by  them,  and  to  pay  to 
the  complainants  the  profits  arising  from  such 
sales. 

The  material  allegations  of  the  bill  are  denied 
hy  the  defendants  in  their  answer,  to  which  a 
replication  was  filed.  Evidence  being  taken, 
the  case  was  heard  on  the  pleadings  and  proofs 
and  on  April  27, 1887,  a  decree  was  rendered 
dismissing  the  bill.  80  Fed.  Rep.  627.  From 
that  decree  an  appeal  is  taken  to  this  court. 


Mean,  WUliajB  A.  Reddinir  and  0.  S. 
^lexdinder,  tcft  appellants: 

Labels  are  incinded  under  the  term  "print" 
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used  in  the  Statute  relating  to  the  entry  and 
registry  of  copyrights. 

UrUUd  8taU§  v.  Mat^,  1  Mackey,  291;. 
Marsh  V.  Warren,  U  Blatchf.  264;  Durham 
Smoking  Tobacco  vase,  8  Hughes,  170. 

Labels  of  this  character  are  protected  by  stat- 
utes relating  to  copyrights. 

Brightley  v.  lAttleion,  87  Fed.  Rep.  104^ 
Drurjf  V.  Bwing,  1  Bond,  549. 

To  constitute  a  piracy  of  copyright,  it  is  only 
necessary  to  show  that  the  original  work  has* 
been  either  substantially  copira,  or  has  been* 
so  imitated  as  to  be  a  mere  evitision  of  the  copy- 
right. '' 

Emerson  Y.  Davits^  8  Stoi7,768. 

Mr,  Louis  O.  Raeipener.for  appellees: 

The  Constitution  of  the  United  States  does* 
not  give  Congress  any  authorify  to  pass  legisla- 
tion concemmg  labeu. 

Trads-Mark  Ouet,'  100  U.  S.  82  (25: 550): 
BurrovhOiUa  Lithographic  Oo,  y.  Barony,  111 
U.  S.  58  (28:  849). 

ThisjMirticolar  label,  registered  under  the 
title  "Water-Proof  Drawhig  Ink,"  cannot  be 
<x>pyrighted. 

aiatfton  y.  8Umc,  2  Paine,  888. 

Mr,  Justice  Fietd  delivered  the  opinion  of 
the  court: 

The  complainantB  found  their  claim  to  an 
injunction  restraining  the  use  of  their  regis- 
tered label  by  the  defendants,  and  to  an  ac- 
counting for  the  profits  made  bv  them  on  the 
sales  of  bottles  of  ink  with  such  labels,  upon 
the  ground  that  one  of  their  number  had  se- 
cured a  copyright  of  the  same  fpr  the  period  of 
twenty-eiffht  years  from  the  time  it  was  regis- 
tered, and  had  transferred  to  them  bisexclusive 
right  to  its  use  for  five  years  from  May  1, 1885. 
On  the  other  hand,  the  defendants  contest  the 
claim  upon  the  ground  that  the  Constitution 
does  not  authorize  a  copyright  of  labels,  which 
are  simplv  intended  to  d^gnate  the  articles 
upon  which  they  are  placed:  and  also  on  the 

Gound  that,  if  labels  are  within  the  Copyright 
tw,  the  conditions  of  that  law  were  not  com- 
plied with. 

The  clause  of  the  Constitution  under  which 
Congress  is  authorized  to  legislate  for  the  pro- 
tection of  authors  and  inventors  iscontainea  in 
the  eighth  section  of  article  one,  which  declares 
that  ^the  Ck>ngres8  shall  have  powei  to  promote 
the  promss  of  science  and  usetul  arts,  by  s^ 
curing  for  limited  times  to  authors  and  inven- 
tors the  exclusive  right  to  their  respective  writ- 
ings and  discoveries." 

This  provision  evidently  has  reference  only 
to  such  writings  and  discoveries  as  are  the  re* 
suit  of  intellectual  labor.  It  was  so  held  in 
Trade  Mark  Cases,  100  U.  8.  82  [25:  550], 
where  the  court  «dd  that  ''while  the  word 
'  writings'  may  be  liberally  construed,  as  it  has 
been,  to  include  original  designs  for  engrav- 
ings, prints,  etc.,  it  is  only  such  as  are  original 
and  are  founded  in  the  creative  powers  of  the 
mind."  It  does  not  have  any  reference  to  labels 
which  simply  designate  or  describe  the  articles 
to  which  they  are  attached,  and  which  have  no 
^ue  separated  from  the  articles,  and  no  pos- 
sible influence  upon  science  or  the  useful  arts. 
A  label  on  a  box  of  fruit  giving  its  name  as 
*'gtvp^'*  «▼«&  with  the  admtion  of  adjectives 
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cbaracteriziDg  their  qualify  as  "black,"  or 
**  white,"  or  "sweet/'^or  indicating  the  place 
of  tbeir  growth,  as  Malacca  or  California,  does 
not  come  within  the  object  of  the  clause.  The 
use  of  such  labels  upon  those  articles  has  no 
•connection  with  the  progress  of  science  and  the 
useful  arts.  So  a  label  designating  ink  in  a 
bottle  as  "black,"  "blue,"  or  "red."  or  "in- 
delible," or  "  insoluble,"  or  as  possessing  any 
other  quality, has  nothins  to  do  with  such  prog- 
ress. It  cannot,  thereK>re,  be  held  bjr  any 
reasonable  argument  that  the  protection  of 
mere  labels  is  within  the  purpose  of  the  clause 
in  question.  To  be  entitled  to  a  copyright  the 
■article  must  have  by  itself  some  value  as  a 
'Composition,  at  least  to  the  extent  of  serving 
aome  purpose  other  than  as  a  mere  advertise- 
ment or  designation  of  the  subject  to  which  it 
is  attached.  This  was  held  substantially  in 
£eoviUe  v.  Toland,  6  Western  Law  Journal,  84, 
which  was  before  the  Circuit  Court  of  the 
United  States  for  the  District  of  Ohio  as  early 
as  1848.  There,  application  was  made  for  an 
injunction  to  restrain  the  use  of  a  label  con- 
taming  the  words:  "  Doctor  Rodgers*  Com- 
pound Syrup  of  Liverwort  and  Tar.  A  safe 
and  certain  cure  for  consumption  of  the  lung^, 
spitting  of  blood,  coughs,  colds,asthma,  pain  in 
the  side,  bronchitis,  whooping-cough,  and  all 
pulmonary  affections.  The  genuine  is  signed 
Andrew  Kodgers," — which  the  complainant 
had  entered  in  tbe  clerk's  office  of  the  Dis- 
trict Court  of  tbe  United  States  for  the  District 
of  Ohio,  and  in  other  respects  complied  with 
the  law.  It  was  shown  by  several  affidavits 
that  the  medicine  prepared  by  the  complainant 
was  efficacious  in  diseases.  The  defendants 
insisted  that  the  label  was  not  the  subject  of 
copyright.  In  considering  this  question  Mr, 
Jiiitiee  McLean,  presiding  in  the  circuit  court, 
referred  to  the  Act  of  Congress  of  1881,  giving 
«  copyright  to  the  author  of  any  book  or  doou 
<4  Stat.  chap.  16,  p.  486),  and  held  that  the  label 
was  not  a  book  within  its  meaning,  although  it 
had  been  dedded  under  the  English  Statute 
that  a  composition  upon  a  single  sheet  might 
be  considered  as  a  book.  ClemenH  v.  QouicUng, 
H  Camp.  25,  82.  But  jtfr.  Justice  McLean,  dis- 
tinguishing the  case  before  him,  said:  "  The 
lat^l  which  the  complainant  claims  to  be  a  book 
refers  to  a  certain  medicinal  preparation,  and 
was  designed  to  be  an  accompaniment  of  it. 
Like  other  labels,  it  was  intended  for  no  other 
use  than  to  be  pasted  on  the  vialt  or  bottles 
which  contained  the  medicine.  As  a  composi- 
tion distinct  from  the  medicine,  it  can  bo  of  no 
value.  It  asserts  a  fact  that '  Doctor  Rodgers* 
Compound  Syrup  of  Liverwort  and  Tar'  is  a 
•certain  cure  for  many  diseases,  but  it  does  not 
inform  us  how  the  compound  is  made.  In  no 
respect  does  this  label  differ  from  the  almost 
numberless  labels  attached  to  bottles  and  vials 
•containing  medicines,  and  directions  how  they 
shall  be  taken.  Now  these  are  only  valuable 
when  connected  with  the  medicine.  As  labels 
they  are  useful,  but  as  mere  compositions,  dis- 
tinct from  the  medicine,  they  are  never  used  or 
•designed  to  be  used.  This  is  not  tbe  case  with 
other  compositions  which  are  intended  to  in- 
struct and  amuse  tbe  reader,  though  limited  to 
a  single  sheet  or  page.  Of  this  character  would 
be  Innar  tables,  sonata,  music  and  other  mental 
labors  concentrated  on  a  single  page."  The 
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court  was  therefore  of  opinion  that  the  8Mm 
could  not  bear  a  construction  admittiiif  thi 
label  within  its  protection,  and  the  iojoMtloi 
was  refused. 

The  Law  of  1881,  so  far  as  books  or  ooBpi> 
sitions  in  writing  are  concerned,  was  ts  bml 
as  the  law  now  in  force,  and  the  labd  there  » 
jected  as  not  within  the  Statute  was  man  ci* 
tended  and  full  than  the  one  now  Man  m. 
The  rule  applied  in  thatcaseisatapidicaUeBov. 

A  trade-mark  may  sometimes,  it  Is  tnie;  k 
form  serve  as  a  label,  but  it  dUfenfromiMti 
label  in  such  cases  in  that  it  b  not  conflned  to  t  ^ 
designation  of  the  article  to  which  it  ii  attached, 
but  by  its  words  or  design  is  a  symbol  or  deriei 
which,  affixed  to  a  product  of  one^f  maaaf^ 
ture,  distinguishes  it  from  articles  of  the  nan 
general  nature,  manufactured  or  sold  by  oibenL 
thus  securing  to  the  producer  tbe  bmlltsfC 
any  increased  sale  by  reason  of  any  pecalbr 
excellence  he  may  have  given  to  it    AwMhag 
JHfa.  Co.  V.  Trainer,  101  U.  S.  n.  88  [85:  m, 
9941.    A  mere  label  is  not  intended  lo  aeeoa* 
plisn  any  such  purpose,  but  only  to  indicate  the 
article  contained  in  the  bottle,  package  or  bof 
to  which  it  is  affixed.    The  label  bcmlsBflt 
claimed  as  a  trademark.    If  the  oomplafanrti 
have  any  right  to  its  words  as  a  tnde-naik,  II 
is  not  in  any  manner  involved  in  thk 
was  stated  by  the  court  below. 

But  assuming  that  the  ConstttntloD 
izes  legislation  for  the  proUwUon  of 
scriptive  labels  as  properir  tb^  lubjeeli  fC 
copyi^glit,  and  that  the  Statute  rdatlif  M 
copyright  of  ixx>ks  and  othtf  oompoMoMli 
writing  includes  such  labels,  the  ptoceediip 
taken  to  secure  a  copyrU[hl  of  the  labelii 
present  case  were  insumdent  and  ' 
for  that  purpose. 

The  Kevised  Statutes  of  the  United 
secure  to  the  author,  inventor  or  proprietor  rf 
any  book,  map,  chart,  dramatic  or  Bsinl 
composition,  engraving,  cat,  print  or  plfll»' 
graph,  and  to  the  executors,  aamlnlstnaoiisr 
assigns  of  such  person,  the  sole  Hbertrof  piM 
ing,  reprinting,  publishing,  oom^ednc,  eopf^ 
ing,  executing,  finishing  and  venalng  toe  eui^ 
upon  complying  with  certain  prorimu.    8ifr 

One  of  those  provisions  is,  that  tbe  peisoi 
seeking  a  oopyrikht  shall,  before  pablwulo^ 
deliver  at  the  office  of  the  Lihrarlui  of  Ooe* 

gress,  or  deposit  in  the  mall  addressed  to  sMb 
brarian,  a  printed  copy  of  the  book  or  oths 
article  for  which  he  desiree  a  copjriieht,  ni 
within  ten  days  from  the  pobUonKm  Ibeiesf 
deliver  at  the  offloe  of  snch  librarian,  or  deporil 
in  the  mail  addressed  to  him,  two  copjei  of 
copvright  book  or  other  article.  Sec  4f  ~ 
They  also  provide  that  no  penoBilnn 


;■:■ 


tain  an  action  for  theinfringemeiitof  Ui  eoM^' 
sertinff  in  the  several  copies  of  evciy  edfete 


right  unless  he  has  given  notice  tbenof 
sertinff  In  the  several  copies  of  e 

Sublisned.  on  the  title  page  or  tbe  pece  t 
lately  following,  if  It  be  a  book;  orlf  a 
chart,  musical  composltloD«  print,  oot^ « 
ing  or  photograph,  by  Inscribing  upon 
portion  of  the  face  or  front  tbefeof,  or  en 
face  of  the  substance  on  wbldi  tbe 
be  mounted,  the  followinft  words: 
according  to  Act  of  Ck>DgTees,  in  tbe 
by  A.  B.,  to  the  office  oftbe  LIhmrlaBof  0» 
gress  at  Washington.''    Sec.  4908. 
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The  Act  of  June  18, 1874(18  Stat.  cbai>.  801, 
p.  78),  chftDM  the  {weyiouf  law  in  some  re- 
spects. It  iSlows,  in  place  of  the  statement  of 
«ntr7  in  the  of9oe  of  the  librarian,  the  simple 
fise  of  the  word  "copyright,"  with  the  addition 
of  the  year  it  was  enterra  and  the  name  of  the 
party  by  whom  it  was  taken  oat  It  also  de- 
clares tnat  the  words  "engraTing,"  '^cuf  and 
"print"  shall  be  applied  only  to  pictorial  il- 
lustrations or  works  connected  with  the  fine 
arts;  and  also  that  no  prints  or  labels  designed 
to  be  used  for  any  other  articles  of  mannfacture 
«hsJl  be  entered  under  the  Copyriirht  Law,  but 
may  be  registered  in  the  Patent  Office.  And 
the  commiSrioner  of  patents  is  charged  with  the 
anpervision  and  control  of  the  entiyorrefdstry 
of  such  prints  or  labels  in  conformity  with  the 
rerolations  provided  bv  law  as  to  copyright  of 
pnnts.  Thu  Statute  does  not,  however,  make 
any  change  in  Uie  requirement  of  notice;  it  only 
permits  Uie  form  of  it  to  be  changed.  The 
copyright  is  secured  when  the  registration  is 
complete,  and  a  certificate  of  the  registration  is 
^ven  bv  the  commissioner;  Just  as  under  the 
former  law  it  was  secured  when  the  proper  fil- 
ing had  been  made  with  the  librarian  of  Con- 
gress and  his  certificate  was  issued.  But  in  this 
case  notice  of  the  copyright  obtained  has  not 
been  given  as  required.  The  law  in  that  re- 
flpect  has  not  been  followed.  The  fact  of  reg- 
istration alone  is  placed  upon  the  label.  The 
word  "copyright  is  not  used,  and,  of  course, 
with  its  omission  the  essential  facts  respecting 
any  copyright  are  omitted  also-  The  law, 
therefore,  has  not  been  complied  with,  and  by 
its  verr  terms  no  action  can  be  maintained  for 
the  inningement  of  the  alleged  copyright  with- 
out such  compliance,  and,  of  course,  no  suit  in 
equity  to  restrain  any  future  use  of  the  label. 
Bev.  But.  %  4063;  "meaton  9  PiOen,  88  U.  8. 
8  Pet  601  [10:  1068]:  OaOaghan  v.  Myers,  128 
U.  S.  617,  669  [88:  647,  667]. 


SOLON  HUMPHREYS  et  ai^.  Receivers 

of  the  Wabash,  St.  Louis  asd  Paoifio 

Railway  CoifPAirr,  bt  al.,  AppU., 

e. 

THOMAS  McEISSOCE,  Receiver,  eto. 


WABASK    ST.    LOUIS    AND    PACIFIC 
RAHiWAY  COMPANY.  Appt., 

«. 
THOMAS  MoEISSOCE,  Receiver,  eta 

(8ee&  0.  Beport«9r*B  ed.  804-aifi.) 

f^noenqfitoekholders  qfa  eorporathn^tTiey  can- 
not mortgage  or  tranter  ite  property  ^etock  in 
an  elevator  company,  not  an  appurtenance  to 
a  ratltDay— levator,  when  not  appurtenant  to 
a  railway^-nDhen  a  thing  i$  appwrienant— 
meaning  ef  "appurtenanee^^*  in  a  mortgage— 
^eet  qf mortgage  foredoeure. 

V.  stockholders  of  a  corporation  cannot  Incumber 
nor  transfer  Its  propertj:  the  corporatioii,  tbe 
arttfldal  betoff  created*  holds  the  property  and 
alone  can  mortfface  or  transfer  It. 


5.  An  elevator  Is  not  a  eommon  appurtenance  to 
the  rsllroads  of  the  several  oompMiles  havinir  the 
stook  of  the  elevator  oompany;  a  oertUloate  of 
stock  In  an  Independent  corporation  cannot  bo 
an  appurtenance  to  a  railroad. 

8L  Although  a  railroad  oompany  possceses  a  sep* 
arable  legal  interest  in  an  elevator.  It  Is  not  ap- 
purtenant to  its  railroad,  where  the  buildinir  Is 
situated  more  than  half  a  mile  from  tbe  railroad 
and  is  erected  on  land  not  belonging  to  that  com- 
pany. 

4.  A  thing  is  appurtenant  to  something  else  only 
when  it  stands  in  the  relation  of  an  incident  to  a 
principal,  and  is  neoessarily  contHicted  with  the 
use  and  mijoymeot  of  the  latter;  of  two  parcels 
of  land  one  cannot  be  appurtenant  to  the  other. 

6.  Under  the  term  '^appurtenances,"  as  used  in  a 
mortgage  made  by  a  raihroad  oompany  upon  its 
railroad,  only  such  property  passes  as  Is  indispen- 
sable to  the  use  and  enjoyment  of  the  franchises 
of  the  company. 

e.  A  mortgage  foreclosure  does  not  cut  off  the 
rights  of  persons  and  parties  under  a  prior  mort- 
gage, where  those  rights  are  reserved  by  tbe  d»- 


Nora.— IHhat  pan  by  deed  or  deviate  a»  appurte" 
nances.   See  note  to  Harris  v.  Elliott,  0:  88X 
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APPEALS  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  tbe  Southern  Dis- 
trict of  Iowa  decreeiDi?  that  sn  elevator  was  an 
sppurienance  to  a  railway  and  was  covered  by 
a  mortgage  of  it,  aod  that  its  receiver  execute 
an  assignment  of  tbe  interest  of  the  Railway 
Company  to  the  receiver  under  another  mort- 
gage.   Betersed, 

Statement  by  Mr,  Justice  Fields 

The  two  appeals  in  these  cases  are  from  tbe 
same  decree.  Both  will  be  disponed  of  by  the 
same  decision,  which  will  turn  upon  the  effect 
of  a  mortage,  executed  by  a  railroad  corpora- 
tion, of  railroad  property,  upon  a  subsequently 
acquired  interest  of  the  mortgagor  in  tbe  stock 
of  an  elevator  company.  The  material  facts 
out  of  which  the  controversy  arises  are  very 
fully  and  clearly  set  forth  in  the  briefs  of  coun- 
sel.   They  are  substsntially  as  follows: 

On  the  15tb  of  February,  1879,  the  St.  Louis, 
Kansas  City  and  Northern  Railway  Companj, 
a  corporation  created  under  tbe  laws  of  Mis- 
souri, owned  a  railroad  extending  in  a  oorth- 
easterly  direction  from  Elm  Flats  in  Da  vies 
County  of  that  State,  through  the  Counties  of 
Davies,  Gkntry,  Nodoway  and  Atchison,  to  tbe 
boundary  line  between  Missouri  and  Iowa.  It 
was  also  the  lessee  for  a  term  of  years  of  a  rail- 
road extending  from  Council  Bluffs,  in  Iowa, 
in  a  southeasterly  direction,  through  the  Coun- 
ties of  Pottawatomie,  Mills,  Fremont  and  Page 
to  a  point  on  the  boundaiy  line,  where  the  rail- 
roads connected. 

On  that  day.  for  the  purpose  of  securing  the 
payment  of  250  bonds,  each  for  the  sum  of 
$1,000,  the  railwav  company  mortgaged  its 
leasehold  estate  in  toe  railroad  in  Iowa,  and  its. 
title  in  fee  to  its  railroad  in  Missouri,  to  the 
United  States  Trust  Company  of  New  York,  as 
trustee.  The  property  described  In  the  mort- 
gage is  as  follows: 

"All  and  every  part  and  parcel  of  the  con- 
tinuous line  of  ridlroad,  and  all  right,  title  and 
interest  therein,  as  now  owned,  letted  and  held 
by  said  St.  Louis,  Kansas  City  and  Northern 
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Railway  Ck>mpan7.  commendoff  at  Elm  Flats, 
near  Pattonsbuig,  in  the  State  of  Missouri,  and 
extendiDff  through  the  Counties  of  Davies, 
Gentry,  Nodoway  and  Atchison  in  the  State  of 
Hissouri,  and  through  the  Counties  of  Page, 
Fremont,  Mills  and  Pottawatomie  in  the  State 
of  Iowa,  to  the  City  of  Council  Bluffs  in  said 
State ,  <u  said  railroad  new  is  or  may  be  hereafter 
constructed,  maintained,  operated  or  acquired, 
togeth£r  with aUthe privileges,  rights,franehises, 
real  estate,  right  of  way,  depots,  depot-grounds, 
tide  tracks,  water  tanks,  engines,  ears  and  other 
appurtenances  thereunto  hdonging, " 

On  the  10th  of  NoTember,  1879,  the  St  Louis, 
Kansas  City  and  Northern  Railway  Company 
was  consolidated  with  the  Wabash  Railway 
Company  of  Illinois,  Indiana  and  Ohio,  and 
the  corporation  thus  formed  look  the  name  of 
[806]  the  Wabash,  St  Louis  and  Pacific  Railway 
Company. 

Afterwards,  on  the  17th  of  December,  1880, 
a  corporation  was  formed  under  the  laws  of 
Iowa  Dv  certain  parties  named  Dillon.  Hopkins, 
Keep,  Riddle  and  Perkins,  known  as  the  Union 
Elevator  Company.  Its  articles  of  incorpora- 
tion provided  that  its  principal  place  of  busi- 
ness should  be  at  Council  Bluffs;  that  its  stock 
should  be  (500,000;  and  that  the  subscriptions 
'  to  the  stock  should  be  paid  in  when  called  for 
by  the  board  of  directors.  The  parties  who 
formed  this  corporation  were  ofBcers  of  differ- 
ent railway  companies  doing  business  at  Coun- 
cil Bluffs.  Immediately  after  its  organization 
the  elevator  company,  as  party  of  the  firstpart, 
entered  hito  a  written  contract  with  the  union 
Pacific  RailwayCompany  as  party  of  the  sec- 
ond part;  the  Wabash,  St  Louis  and  Pacific 
Railway  Company,  as  party  of  the  third  part; 
the  Chicago,  Rock  Island  and  Pacific  Railway 
Company,  as  party  of  the  fourth  part;  the  Chi- 
cago, Burlington  and  Quincy  Railway  Com- 
pany, as  party  of  the  fifth  part;  the  Chicago 
and  Northwestern  Railway  Company^  as  party 
of  the  sixth  part,  and  the  Chicago,  Milwaukee 
and  St  Paul  Railway  Company,  as  party  of 
the  seventh  part,  in  which  each  of  the  com- 
panies agreed  to  subscribe  $100,000  to  the  cap- 
ital stock  of  the  elevator  company,  and  to  con- 
tribute equally  thereto;  and  the  elevator  com- 
pany agreed  that  in  conducting  its  business  it 
would  not  discriminate  in  fayor  of  or  against 
either  of  the  companies,  but  would  at  all  times 
serve  them  on  «qual  terms. 

In  1881  these  companies  labecribed  for  an 
equal  amount  of  stock  in  the  eleyator  company, 
and  in  1881  and  1882  the  elevator  was  erected 
at  a  cost  of  $280,000.  When  completed  it  was 
leased  by  the  elevator  company  to  certain  par- 
ties, who  afterwards  operated  it  as  tenants  of 
that  company.  The  different  companies  sub- 
scribed equal  amounts  for  the  construction  of 
the  elevator,  which  subscription  was  in  reality 
only  one  sixth  of  $280,000,  and  not  one  sixth 
of  $500,000,  the  authorized  amount  of  its  capi- 
tal stock.  Each,  therefore,  paid  $46,666.66, 
and  received  its  stock,  except  the  Wabadi,  St 
Louis  and  Pacific  Raflway  Company,  which 
tmfffi  P«id  only  $41,666.66,  leaving  $5,000  due.  For 
^  ''  want  of  this  last  payment  no  stock  has  been 
issued  to  that  Company.  It  will  be  entitied  to 
receive  its  proportioDai  part  of  the  stock  upon 
the  payment  ca  that  tain. 
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In  1884  the  Wabash,  St.  Louis  and  FwMc 
Railway  Company  became  insolvent,  and  oo 
the  29th  day  of  May  of  that  year  Solon  Hum- 
phreys and  Thomas  R  Tutt  were,  in  proceed- 
ings before  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri,  ap- 
pointed receivers  of  all  its  property,  including 
the  railroad  from  Elm  Flats,  Missouri,  to 
Council  Bluffs,  Iowa. 

In  June,  1885,  a  bill  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Iowa,  Western  Division,  by  the 
United  States  Trust  Company  of  New  York 
against  the  Wabpjsh,  St  Louis  and  Pacific  Rafl- 
way Company,  to  foreclose  the  mortgage  of 
FebruaiT  16,  1879,  executed  bv  the  St  Ix>uis, 
Ejmsas  City  and  Northern  Railway  CoDopauT 
(afterwards  merged  into  the  Wabash,  St  Louw 
and  Pacific  RaUway  Company),  covering  the 
road  from  Elm  Flats  to  Council  Bluffs.  On 
March  8,  1886,  the  court  appointed  Thomas 
McEIissock  receiver  of  the  premises  and  prop- 
erty described  in  the  mortgage,  with  power  and 
instructions  to  take  possession  thereof. 

Previously  to  this,  on  January  6,  1886,  the 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri  had  made  an  order  di- 
recting the  receivers,  Humphr^s  and  Tutt,  to 
transfer  and  surrender  to  the  trustee  of  the 
mortgage,  the  United  States  Trust  Company, 
or  to  any  person  or  receiver  appointed  at  (ta 
instance,  by  the  circuit  courts  of  the  States  of 
Iowa  or  Missouri,  in  which  the  foreclosure 
suits  brought  by  the  trustee  might  at  the  time 
be  pending,  the  entire  line  of  the  railroad  known 
as  the  Omaha  Division  of  the  Wabash,  St 
Louis  and  Pacific  Railway  Company,  by  which 
was  meant  the  line  extending  from  Elm  Fiats 
to  Council  Bluffs;  and  also  all  property,  real 
and  personal,  pertaining  to  that  division  then 
in  their  possession  and  control. 

Under  the  facts  as  thus  stated  the  situation 
of  the  case  was  this:  Humphreys  and  Tutt,  as 
receivers  of  all  the  property  of  the  Wabash,  St 
Louis  and  Pacific  Raflway  Company,  appoint- 
ed by  the  Circuit  Court  of  the  united  Statee 
for  the  Eastern  District  of  Missouri,  claimed 
possession  and  the  right  to  hold  the  interest  of 
that  Company  in  the  stock  of  the  elevator  com> 
pany.  On  the  other  hand,  McElssock,  as  re- 
ceiver of  the  property  described  in  the  mort- 
gage to  the  trust  company,  claimed  the  stock 
in  the  elevator  company  as  covered  by  thai 
mortgage,  and  demanded  its  transfer  to  him  by 
Humphreys  and  Tutt  This  being  refused,  he 
filed  the  present  petition  to  enforce  the  de- 
mand. The  court  directed  its  reference  to  m 
special  commissioner  to  take  proofs  and  report 
the  same  with  his  findings  of  law  and  fact  He 
found  the  facts  substantiaUy  as  stated;  and  also 
that  the  elevator  was  immediately  connected 
with  the  main  line  of  the  Wabash,  St.  Louia 
and  Pacific  Raflway  Company;  that  that  Com- 
pany shipped  large  quantities  of  grain  out  of 
CouncU  Bluffs  over  tne  Omaha  Division:  that 
the  eleyator  was  erected  for  the  sole  purpose  of 
storing  and  handling  grain  to  be  tranqx)rted 
over  the  six  railroads;  Out  the  erection  of  an 
elevator  by  the  Wabash,  St  Louis  and  Paclfle 
Raflway  Company  at  Councfl  Bluffs  was  nec- 
essary to  the  conduct  of  its  business  as  a  ship- 
per of  grain;  and  thai  the  handling  and  ship- 
ptngofgnin  couki  not  be  sucoeisfully  carried 
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OB  at  CouncO  Bloils  without  one.  Ai  a  con- 
cIubSod  of  law  he  held  that  the  elevator  was  a 
rommon  apporteDance  to  the  railways,  and  that 
the  one-siztb  interest  therein  of  the  Wabash,  St 
Looia  and  Pacific  Railway  Company  was  an 
appurtenance  belonging  to  its  line  of  railway, 
and  was  coTered  by  the  mortgage  of  February 
16, 1879,  and  formed  a  part  of  the  mortgage 
security.  He  therefore  recommended  Uie  en- 
try of  an  order  directing  that  Company  and  its 
nodfers  to  execute  and  deliyer  to  McEissock 
a  proper  asdgnment  of  the  interest  of  that 
OompiMiy  and  of  the  reoeirers  in  the  elevator. 
Exceptions  were  taken  to  this  report,  but  they 
were  overruled  by  the  court,  tne  report  was 
cooflrmed,  and  a  decree  entered  that  Hum- 
phreys and  Tutt  execute  ond  deliver  to  McEis- 
sock. as  receiver,  a  proper  assignment  of  all  the 
Interest  of  the  Wabash,  St.  Louis  and  Padflc 
Hallway  Company,  or  of  themselves  as  recdv- 
era,  in  the  Union  ifilevator.    From  that  decree 

,     AflPfi^  were  taken  to  this  court 

*  Notwithstanding  the  decree  speaks  of  the 
interest  of  the  Wabash,  8t  Louis  and  Padflc 
Railway  Company  in  the  Union  Blevator,  it 
was  stipulated  that  the  Company  had  no  inter- 
est otherwise  than  as  a  stockholderin  the  prop- 
erty of  the  Union  Elevator  Company.  The 
evidence  before  the  commissioner  also  showed 
that  the  elevator  was  not  immediatdy  on  the 
main  line  of  the  Wabash  Company,  as  found 
by  him,  but  was  distant  more  than  naif  a  mfle 
from  it,  and  was  only  reached  by  passing  over 
the  tracks  of  another  company. 

Mmtn,  F.  W.  Tiohwann  and  TFsOt  K 
BUfdffeit  for  appellanta. 

Mmtn,  Edward  W.  Sh#ldon  and  Theo- 
ion  £Mdon  for  appellee. 

Mr.  JuoHee  Field  delivered  the  opinion  of 
the  court: 

The  commissioner  in  his  report  committed  a 
manifest  error  in  holding  that  the  Wabash 
Company  possessed  any  interest  in  the  prop- 
erty of  toe  elevator  company.  The  facts  found 
by  him  as  to  the  organixatioo  of  the  latter,  the 
subscription  to  its  stock,  the  construction  of  the 
elevator  and  its  lease  to  others,  show  beyond 
coutfOfersy  the  independent  existence  of  that 
corporation,  and  that  the  Raflway  Company 
bacl  no  q)edflc  interest  in  its  elevator  or  oUier 
property  whidi  it  could  mortgage.  It  was  a 
mere  stod^bolder  in  the  devator  company.  If 
there  bad  been  any  doubt  on  this  point,  from 
the  evklence  before  that  officer  on  which  he 
found  the  facts  stated,  it  must  have  been  re- 
moved by  the  stipulation  of  the  partiea. 

The  court  below  therefore  erred  in  confirm- 
ing  the  commissioner's  report  in  that  particular 
and  eotering  a  decree  tnat  Humpu^eys  and 
Tutt,  as  receivers  of  the  Wabash  Comoanv, 
flxecote  and  deliver  to  the  petitioner,  McEia- 
■0^  an  assignment  of  an  interest  supposed  to  be 
beU  brjt,  or  by  themas  such  *wxivers,  in  the 
Union  elevator.  That  Railway  Compan v  had 
DO  interest  which  it  could  uilgn.  the  trauding 
belonged  to  the  Union  Slefator  Company,  and 
the  Railway  Company  iras  entitled  uy  its  sub- 
scription, when  paid,  only  to  a  certain  propor- 
IkHi  of  its  stock.  Both  the  commissloiier,  and 
Iha  court,  in  oonflrming  hia  report  and  entering 
Ike  decree  mentloiied.  seem  to  have  coofounf 
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ed  the  ownership  of  stock  in  a  corporation  with 
ownership  of  its  property.  But  nothing  is 
more  distinct  than  tne  two  rights;  the  owner- 
ship of  one  confers  no  ownerAip  of  the  other. 
The  property  of  a  corporation  is  not  subject  to 
the  control  of  individual  membcn,  whether 
acting  separately  or  Jointly.  They  can  neither 
incumber  nor  transfer  that  proper^,  nor  au- 
thorize others  to  do  so.  The  corporation— the 
artificial  bdog  created— holds  the  property, 
and  alone  can  mortgage  or  transfer  it;  and  the 
corporation  acts  only  through  its  officers,  sub- 
ject to  the  conditions  prescnbed  by  law. 

In  Smith  V.  Hurd,  12  Met  88S,  the  relations  of 
stockholders  to  the  rights  and  property  of  a 
banking  corporation  aro  stated  with  his  tuual 
clearness  and  precision  by  ChirfJuiiks  Shaw, 
speaking  for  the  Supreme  Court  of  Mas- 
sachusetts, and  the  same  doc^ne  applies  to 
the  relations  of  stockholders  in  all  business 
corporations.  Said  the  chief  Justice:  "The 
individual  members  of  a  corporation,  whether 
they  should  all  Join,  or  each  act  severally, 
have  no  right  or  power  to  intermeddle  with 
the  proper^  or  concerns  of  the  bank,  or  call 
any  officer,  agent  or  servant  to  account,  or 
discharge  them  from  any  liability.  Should 
all  the  stockholders  Join  in  a  power  of  at- 
torney to  anyone,  he  could  not  take  poesesdon 
of  any  red  or  persond  estate,  any  security  or 
chose  in  action;  could  not  collect  any  debt,  or 
discharge  a  cldm,  or  release  damage  aridng 
from  any  default,  dmply  because  thev  are  not  [818] 
the  legd  owners  of  the  propertv,  ana  damage 
done  to  such  property  is  not  an  Injury  to  them. 
Their  rights  ana  thdr  powers  are  limited  and 
well  defined." 

The  commissioner  also  committed  a  manifest 
error  in  his  report  in  holding  that  the  elevator 
was  a  common  appurtenance  to  the  railroads 
of  the  several  companies  having  the  stock  of 
the  devator  company;  and  that  one  dxth  inter- 
est therdn  was  an  appurtenance  to  the  railroad 
of  tiie  Wabash  Compan  v.  It  is  difficult  to  un- 
derstand the  course  ox  reasoning  by  which  a 
certificate  of  stock  in  an  independent  corpora- 
tion can  k>e  an  appurtenance  to  a  rdlroad.  If 
stock  in  the  company  in  question  could  be  con- 
ddered  an  appurtenance  to  a  railroad,  by  the 
same  rule  stock  in  a  bank,  or  in  anv  other  cor- 
poration, with  which  the  railroad  did  business, 
might  be  so  conddered. 

Sut  were  we  to  consider  the  Wabash  Com- 
pany as  possesdng  a  separable  legd  interest  in 
the  devator,  it  would  not  be  appurtenant  to  its 
railroad.  That  buikling  is  situated  at  some 
distance  from  the  rdlroad — more  than  hdf  a 
mile— and  is  erected  on  land  not  belong^nff  to 
that  Company,  but  leased  from  the  Union 
Padfic  Ridlway  Company,  and  can  only  be 
reached  by  crosdng  the  tracks  of  another  com- 
pany. Had  the  devator  been  constructed  upon 
property  covered  bv  the  mortgage,  it  might 
have  been  contended  that  it  fell,  to  the  extent 
of  the  ooe-dzth  interest,  under  tlie  mortgage, 
as  one  of  tlie  depots  of  the  Company.  The 
term  "depot^  in  the  mortgage  is  not  necessarily 
limited  to  a  place  provided  for  the  convenience 
of  pasaeugcrs  while  wdting  for  the  arrivd  or 
departure  of  trdna.  ItappBesalaotoboikUnga 
used  for  the  recdpt  and  storage  of  frdgfat. 
which,  when  received,  is  to  be  safdy  kepiuntfl 
forwarded  bj  the  can  of  tlie  Company  or  de- 
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liyered  to  tbe  owner  or  coDsfffnee.  Such  a 
bufldiog,  whether  ezlstiDg  at  the  time  of  the 
mortgage,  or  constructed  afterwards  upon  the 
prop^y  of  the  Company  covered  by  it,  may 
pass  under  the  mortgage  as  one  of  its  depots, 
out  win  not  pass  as  an  appurtenance  to  the 
property  prenously  existing.  A  thing  is  ap- 
purtenant to  something  else  only  when  it  stanos 
in  the  relation  of  an  incident  to  a  principal,  and 
is  necessarily  connected  with  the  use  and  en* 

T3 1 4 1  joymen t  of  the  latter.  Harris  v.  Elliott,  85 IJ. 
a  10  Pet.  25,  64  [9:888.  UiU  Jackion  v.  Hath- 
away,  15  Johns.  447,  455;  Linthieum  v.  Bay, 
76  U.  8.  9  Wall.  241  [19:667].  Of  two  parcels 
of  land  one  can  never  be  appurtenant  to  the 
other,  for  though  the  possession  of  the  one 
may  add  greatly  to  the  benefit  deriyed  from 
the  other,  it  is  not  an  incident  of  the  other  or 
essential  to  the  possession  of  its  title  or  use; 
one  can  be  enjoyed  independently  of  the  other. 
As  said  by  tbe  Court  of  Appc^  of  New  York, 
in  WoodhuU  v.  Rosenthal,  61  N.  Y.  890:  "A 
thing  'appurtenant*  is  defined  to  be  a  thing 
used  with  and  related  to  or  dependent  upon 
another  thing  more  worthy,  and  agreeing  in  its 
nature  and  quality  with  the  thing  whereunto 
it  is  appendant  or  appurtenant.  It  results  from 
this  definition  that  land  can  never  be  appurte- 
nant to  other  land  or  pass  with  it  as  belonging  to 
it.  All  that  can  be  reasonably  claimed  is,  ^at 
the  word  'appurtenance'  wul  carry  with  it 
easements  ana  servitvdes  used  and  enjoyed  with 
the  lands  for  whose  benefit  they  were  created. 
Even  an  easement  will  not  pass  unless  it  is 
necessary  to  the  enjoyment  of  the  thing 
granted.*^ 

Under  the  term  "appurtenances/*  as  used  in 
the  mortgage  in  question,  only  such  property 
passes  as  Ib  indispensable  to  the  use  and  enjoy- 
ment of  tbe  f  rancnises  of  the  Company.  It  does 
not  include  property  acquired  simply  because  it 
may  prove  useful  to  the  Company  and  facili- 
tate tne  discharge  of  its  business.  A  distinction 
is  made  in  such  cases  between  what  is  indis- 
pensable to  the  operation  of  a  railway  and 
what  would  be  only  convenient.  Bank  of  Com- 
meree  v.  Tennessee,  104  U.  8.  498, 496  [26:810. 
811].  The  elevator  in  question  was  at  all 
times  under  an  independent  management  and 
was  used  in  the  same  manner  as  any  other 
warehouse  not  on  the  premises  of  the  Railway 
Company  to  which  it  sent  cars  for  freight 
,  The  court  therefore  erred  in  confirming  the 
report  of  the  commissioner  in  the  particular 
mentioned,  and  in  passing  its  decree  upon  the 
assumption  that  the  Wabmih  Company  had  a 
legal  separate  interest  in  the  elevator,  and  that 
the  mortgage  attached  to  such  interest.  That 
Company,  as  already  stated,  possessed  only 
stock  in  the  elevator  company;  and  the  owner- 

L «>!«>«  ship  of  stock  in  one  company  has  never  been 
adjudged  to  be  an  appurtenance  to  a  li&e  of 
railroad  belonging  to  another  company. 

There  is  no  merit  in  the  position  that  tbe  ques- 
tion involved  in  these  appeals  was  adjudicated 
by  the  decree  foreclosing  a  subsequent  mort- 
gage of  the  Wabash  Company.  It  appears  that 
on  June  1, 1880,  a  general  mortgage  was  ex- 
ecuted by  that  Company  to  tbe  Central  Trust 
Company  of  New  York  upon  dififerent  lines  of 
railroad,  including  the  Omaha  Division. 
When  this  was  foreclosed  the  decree  declared 
that  the  mortgage  was  a  lien  on  the  interest  of 
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the  Wabash  Company  in  tbe  elevator  at  Coimcfl 
Blufb,  the  court  erroneously  assuming  that  the 
Company  was  possessed  of  an  interest  therein. 
That  supposed  interest  was  mdered  to  bo 
sold,  together  with  other  property  covered  by 
the  mortgage,  without  affecting  the  lien  of 
numerous  other  contracts,  leases  and  senior 
divisional  mortgages.  The  object  of  the  suit 
was  to  have  a  sale  of  the  property  covered  by 
that  mortgage,  without  in  any  manner  afl^ect- 
ing  the  rignts  of  other  mortgage  creditors. 
The  decree  itself  declared  that  nmher  it,  nor 
any  sale  under  it,  should  in  anv  way  prejudice 
or  affect  the  rights  of  the  parties  or  persons  in- 
terested in  certain  mor^ges,  deeds  of  trust, 
leases  and  contracts,  which  were  set  forth, 
smong  which  was  the  mortgage  of  February 
15, 1879,  and  that  all  the  rights  of  such  persons 
and  parties  were  thereby  reserved  to  them.  It 
is  plain,  therefore,  that  the  rights  of  parties  to 
this  proceeding  were  not  determinea  by  that 
decree. 

From  the  views  expressed  we  are  of  opinion 
that  the  stock  held  by  the  Wabash  Company 
in  the  Union  Elevator  Company  at  Councu 
Bluffs  was  not  covered  by  the  mortgage  ex- 
ecuted on  February  16,  1879,  such  stock  not 
being  in  any  sense  an  appurtenance  to  the  prop- 
erty conveyed  by  the  mortgage.  Tffe  decree  on 
the  petition  qf  inU/rwntion  must  thertfors  b$ 
reversed,  and  the  case  remanded  to  the  Circuit 
Court,  with  a  direction  to  dismiss  the  petition. 

Bis  so  ordered. 


BLIA8  BLOCK  A  SONS,  Pft^  in  Brr.. 
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ANDREW  W.  DARLING. 
(8ee&a  Reporter%ed.  284-280  j 

Jurisdiction  as  to  amount—when  claims  of  bo&i 
parties  must  be  added  together—general  excep- 
tion to  charge— letters,  when  evidence — eei' 
dence  qf  intent  to  drfraud  creditors,  when  in- 
admimbUe, 

L  In  an  action  to  reoover  money,  where  defend-. 
ants  disputed  the  whole  of  plalntiirB  demand  and 
claimed  Judgment  a^calost  him  for  aoounterolaim 
of  18,000,  and  plaintiff  recovers  over  $S,000  but  re- 
mits enough  of  his  recovery  to  make  tt  less  than 
$6,000,  the  disaUowance  of  defendants*  oounter- 

NOTB.— ^  toiurfsdietfofi  In  the  United  States  Sli- 
jjreme  Courts  where  federal  question  arises^  or  where 

are  drawfiin  question  stMutes^  treaty  or  OonstttutUnk 
see  notes  to  Martin  v.  Hunter,  4:97;  Uatthews  v. 
Zane,  2:864;  WiUiams  v.  Norrls,  8:  STL 

As  to  jwisdietUm  of  United  States  Supreme  Oowi 
to  dedare  state  law  voidasincoiiJUet  with  State  Con' 
«eitiition;  to  revise  decrees  of  state  courts  as  to  eon' 
strueMon  of  state  Iatc«.-see  notes  to  Hart  v.  Lam- 
phlie,  7:079;  Oommerolal  Bank  of  Cincinnati  v» 
Buoklngfaam,  12: 188. 

^8  to  exception,  when  miist  be  tolcen,  to  be  ooofl- 
able  on  review,  see  note  to  Fbelps  v.  Mayer,  14:818. 

As  to  what  partleularitv  in  exceptions  is  neeessary 
in  order  to  a  review  in  appeOate  courts  see  noCe  to 
Moore  v.  Bank  of  Metropolis,  10:172L 

What  questions  the  United  States  Supreme  Comt 
wta  review  on  writ  of  error:  lAa  of  exceptions.  Sea 
note  to  Parks  v.  Turner*  18: 888. 
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entftiM  them  to  a  writ  of  error  that  will 
■liiff  up  fbe  whole  oaaa 

Vhere  defeiidants  not  only  disputed  the  whole  of 
Wiitlff%  demand,  hut  claimed  Judgrment  against 
ta  for  tbe  amount  of  their  counterolaim,  the 
I  In  dispute  here  on  a  writ  of  error  by  de- 
I  to  review  a  Judgment  for  plaintiff  which 
their  counterclaim  is  the  aggregate 
€  the  demands  of  tbe  respective  sides. 

A  gMMind  exception  to  the  whole  charge  to  a 
liiiwifllcient^ 


received  by  plaintiff  through  the  mail 
hom  defendants,  which  have  a  bearing  upon  the 
InBMKStton  out  of  which  the  respective  claims  of 
fee  parties  arose,  are  admissible  in  evidence,  on 
Mialf  of  plaintiff. 

In  an  action  by  plaintiff  to  recover  money  de- 
posited with  defendants,  evidence  offered  byde- 
iBidanta  to  show  that  the  money  was  deposited 
Vtth  them  by  plaintiff  with  the  intent  to  cheat 
md  defraud  his  creditors  is  inadmissible. 

[No.  299.] 
Iiyvtftf  April  2$.  is,  1891.    Bedded  May  11, 

1891. 
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H  ERROR  to  the  Circuit  Court  of  the  Qnit- 

cd  States  for  the  District  of  Eentuc^  to  re- 

~  a  ladgmeni  for  plaintiff  for  moneys  de- 

~  by  Elm  with  defendants.    Affirmed. 


ftatement  by  Mr,  Justice  Harlan: 
.  Dvliiig*  the  defendant  in  error,  brought  this 
KdoD  a^Dst  the  plaintifEs  in  error,  partners 
irii^  business  under  the  name  of  Ellas  Block 
Iras,  to  recover  the  sum  of  $7»  144.87,  for 
■i  CO  account  of  the  sum  of  $5,686  alleged  to 
bie  been  deposited  with  them  by  plaintiff,  and 
nqited  ana  received  by  defendants,  to  be 
prid  to  him  on  his  order,  and  for  certain  arti- 
del  of  personal  property  sold  and  delivered  by 
Ub  to  them  at  their  special  instance  and  re- 
lent, particulars  of  which  are  set  out  in  an 
Moont  filed  with  the  petition,  and  for  each 
■i  an  of  which,  it  is  averred,  tbe  defend- 
iMi  promised  to  pay,  but  no  part  of  which  bad 
Ihi  paid  except  the  sum  of  $8,108,  leaving  a 
Unoedne  of  $4,041.87,  for  which  amount, 
llth  fateresi.  Judgment  was  asked. 
T1»  defendants  filed  an  answer  and  counter- 
io  the  first  paragraph  of  which  they  deny 
indrtrted  to  the  plamtiff  in  any  such  sum 
Iter  on  account  of  the  matters  or  any  of 
iKlfoffth  in  the  petition.  They  allege  that, 
I  Aefth  of  March,  1882.  they  purchased  from 
It dtatfllenr  and  premises  known  as  the  A. 
I  dmiDeiy,  including  certain  mer- 
land  diattels,  then  on  the  premises,  and 
~  in  the  operation  of  the  distillery  and 
sj  busiDesa;  also,  the  good  will, 
tade-marks,  trade-names  and  other 
ooonected  with  and  belonging  to  such 
■  and  distillery,  and  certain  whiskeys 
■I  the  diatllleiT,  the  price  of  the  whole 
$S09460l82;  tnat  the  merchandise  and 
ao  bought  by  them  constituted  part  of 
■aonal  pfoperfy  mentioned  in  the  peti- 
nd  ware  purchased  by  him  at  agreed 
^  anMiting  $1,079.60;  and  that  said 
■  CSO*w^^  was  then  and  there  paid  to 
JrintiflL  except  $6,686.  In  respect  to  the 
■■  nm  toe  antwer  alleged  that  "tbe  plain- 
f  mtheo  and  there,  a^  still  Ib,  largely  in- 
Mad  to  others  and  wholly  insolvent,  and  in- 
itfag  and  deajgnlng  to  cheat  and  defraud  his 
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othQT  creditors,  and  thereto  to  assert  to  them 
that  he  had  been  fully  paid  all  of  said  purchase 
money,  he  then  and  there  requested  these  de- 
fendants to  retain  said  balance  as  a  deposit,  and 
thereupon  the  same  was  paid  bv  these  defend- 
ants to  plaintiff  and  by  bim  fmmediately  re- 
turned to  those  defendants,  and  that  this  is  the 
same  transaction  mentioned  in  the  petition  as  a 
deposit." 

The  second  paragrai)b  asserted  a  counter- 
claim against  the  plaintiff  for  the  sum  of  $9,- 
000,  for  which  tbe  defendants  asked  judgment. 
The  counter-claim  arose  out  of  alleged  misrep- 
resentations and  breach  of  warranty  by  the 
Elaintiff  in  respect  to  certain  whiskeys  then  ou 
and  and  made  at  his  distillery,  which  tbe  de- 
fendants had  purchased  with  the  distillery; 
such  whiskeys,  it  was  alleged,  being  falsely 
and  fraudulently  represented  by  tbe  plaintiff  to 
be  sound  and  merchantable,  and  not  made  of 
rotten  or  musty  material,  and  tbe  purchase  of 
them,  as  well  as  the  distillery  constituting  a 
part  of  the  transaction  out  of  which  tbe  de- 
mands of  the  plaintiff  arose. 

After  tbe  issues  were  fully  made  up^the 
burden,  according  to  the  pleadings,  being  upon 
the  plaintiff  to  establish  bis  demand,  and  upon 
the  defendants  to  prove  their  counter-claim — 
there  was  a  trial  before  a  jury,  resulting,  De- 
cember 22,  1886,  in  a  verdict  in  favor  of  tbe 
plaintiff  for  *'$d,988.40,  with  legal  interest 
from  March  11,  1882."  On  tbe  same  day,  a 
judgment  in  conformity  with  the  verdict  hav- 
ing been  entered,  the  defendants  moved  for  a 
new  trial  upon  various  grounds.  Subsequent- 
ly, December  24,  1886,  the  plaintiff  moved  tbe 
court  to  allow  him  to  remit  $100  of  the  judg- 
ment. This  motion  was  disposed  of  on  tbe 
day  the  defendants  tendered  their  bill  of  ex- 
ceptions, January  17,  1887,  the  court  ordering 
that  motion  be  granted,  tbe  defendants  being 
present  by  counsel  and  not  objecting. 

Tbe  bill  of  exceptions  shows  that  certain  let- 
ters received  by  the  plaintiff,  through  tbe  mail, 
from  the  defendants,  were  admitted  in  evi- 
dence against  their  objection,  and  that  an  ex- 
ception was  taken  to  tbe  action  of  tbe  court.  It 
also  shows  that  tbe  defendants  offered  testi- 
mony conducing  to  show  that  tbe  debt  of  tbe 
defendants  to  plaintiff  for  unpaid  purchase 
money  on  the  transaction  in  controversy  was 
changed  in  form  to  a  deposit  with  defendants, 
for  plaintiff's  benefit,  unde^'tbe  assumed  name 
of  Charles  Adams,  and  that  such  change  whs  at 
the  plaintiff's  instance,  and  for  tbe  purpose  of 
concealing  that  indebtedness  from  his  credi- 
tors, and  with  intent  to  defraud  them.  This 
testimony  was  excluded,  and  to  this  action  of 
the  court  an  exception  was  taken. 

The  bill  of  exceptions  shows  no  other  excep- 
tions. It  contains  all  the  evidence  introduced 
"bearing  upon  the  exceptions  to  tbe  charge."* 
The  charge  was  very  full,  concluding:  ''It  ia 
the  duty  of  this  court  to  tell  you  that  the  de- 
fendants have  not  made  out  any  case  for  dam- 
ages. You  will  therefore  retire  to  consider  the 
verdict  and  return  what  you  find  to  be  tbe  baU 
ance  due  to  tbe  plaintiff,  allowing  him  inter- 
est or  not  as  you  may  see  proper."  . 

Tbe  defendants,  at  tbe  close  of  the  charge,. 
* 'excepted  to  all  and  each  part  of  the  foregoln;^ 
charge  and  instruction^,  and  the  same  was  all 
the  diarge  or  in«»nv*ticc  given  by  the  court." 
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Mr,  T.  F.  Hall  am  for  pUdntiiEs  in  error. 
Mr.  Orrin  B*  Hall  am  for  defendant  in 
error. 

Mr.  Juitiee  Harlan  deliyered  the  opinion 
of  the  court: 

1.  The  judgment  rendered  December  28, 
1886,  was  for  $8,988.40,  with  interest  thereon 
«t  the  rate  of  six  per  cent  per  annum  from  the 
11th  of  March,  1882.  The  principal  and  inter- 
est amounted  at  that  time  to  $5,062.07.  Bat 
on  a  subsequent  daj  the  conrt,  the  defendants 
being  present  by  counsel  and  not  objecting, 
aHowea  the  plaintiff  to  remit  one  hundred  dol- 
lars of  the  Judgment.  This  reduced  the  amount 
in  dispute  on  the  plaintiff's  demand  to  less  than 
$5,000.  It  is  consequently  contended  that  there 
is  nothing  before  us  on  this  writ  of  error  in  re- 
spect to  the  plaintiff's  cause  of  action  against 
the  defendants.  This  view  cannot  be  sust^ned. 
The  defendant  not  onlj  disputed  the  whole  of 
the  plaintiff's  demand,  but  claimed  Judgment 
over  aeainst  him  for  the  amount  of  their  coun^ 
ter-clalm.  So  that  the  amount  in  dispute  here 
is  the  aggregate  of  the  demands  of  the  respec- 
tive aides.  As  said  in  Eflton  v.  Dickinson,  108 
U.  8.  164,  175  [27:  688,  691],  this  court  has  ju- 
risdiction "of  a  writ  of  error  or  appeal  by  a 
defendant  when  the  recovery  against  him  is  as 
much  in  amount  or  value  as  is  required  to 
bring  a  case  here,  and  when,  having  pleaded 
a  set-off  or  counter-claim  for  enough  to  give  us 
jurisdiction,  he  is  defeated  upon  bis  plea  alto- 
gether, or  recovers  only  an  amount  or  value 
which,  being  dcductea  from  his  claim  as 
pleaded,  leaves  enough  to  give  us  jurisdiction, 
which  has  not  been  allowed."  See  also  Brad- 
street  Vo,  t.  Higgins,  112  U.  S.  225  128: 701]. 
The  disallowance  altogether  of  the  defendants' 
counter-claim  entitled  them  to  a  writ  of  error 
that  would  brinff  up  the  whole  case,  the  origi- 
nal cause  of  action  as  well  as  the  defense  and 
counterclaim.  This  results  from  the  fact  that 
the  defendants  claimed  that  the  plaintiff  ought 
not  to  have  judgment  in  any  sum  whatever, 
and  that  they  were  entitled  to  judgment  for 
the  amount  of  their  counter-claim. 

2.  Although  we  have  Jurisdiction,  so  far  as 
the  value  of  the  matter  in  dispute  is  concerned, 
the  question  is  not  properly  before  us  as  to 
wheUier  the  court  erred  in  its  charge  to  the 
Jury  upon  the  counter-claim.  The  general  ex- 
ception ''to  ^  and  each  part  of  the  foregoing 
charge  and  insUuctions"  suggests  nothing  for 
our  consideration.  It  was  no  more  than  a  gen- 
eral exception  to  the  whole  charge.  The  court 
below  was  entitled  to  a  distinct  specification  of 
the  matter,  whether  of  fact  or  of  law,  to  which 
objection  was  made.  The  charge  covered  all 
the  facts  arising  out  of  the  counter-claim,  and 
clearly  stated  the  law  which,  in  the  opinion  of 
the  court,  governed  the  case.  If  its  attention 
had  been  specifically  called  at  the  time  to  any 
particular  part  of  the  charge  that  was  deemed 
erroneous,  the  necessary  correction  could  have 
been  made.  An  exception  *'to  all  and  each 
part"  of  the  charge  gave  no  information  what- 
ever as  to  what  was  in  Uie  mind  of  the  except 
ing  party,  and  therefore  gave  no  opportunity 
to  the  tnal  court  to  correct  any  error  commit- 
ted by  it  Harwy  ▼.  Tyler,  69  U.  S.  2  Wall. 
828,  889  [17:  871,  872];  Beehnth  v.  Bean,  98 
U.  S.  266, 284  [25: 124, 181];  MouIoty.  Amen- 
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can  L,  Ins.  Oo.  Ill  U.  S.  885,  887  [28:  447, 
448].  ^ 

8.  The  exception  by  the  defendants  to  the 
admission  in  evidence  of  certain  letters  received 
by  the  plaintiff  through  the  mail  from  the  de- 
fendants is  not  weU  taken.  Those  letters  had 
more  or  less  bearing  upon  the  transaction  out 
of  which  the  respective  claims  of  the  parties 
aroee. 

4.  Nor  did  the  court  below  err  in  excluding 
evidence  offered  by  the  defendants  conducing 
to  show  that  the  money  claimed  by  Uie  plain- 
tiff to  have  been  deposited  with  them  to  Im 
paid  to  him  on  his  oraer  was  so  deposited  with 
the  intent  to  cheat  and  defraud  his  creditors. 
The  evidence,  if  admitted,  would  not  have  re- 
lieved the  defendants  from  responsibility  to 
account  for  it  The  plaintiff's  suit  to  compel 
the  return  of  the  money  may  be  regarded  as 
one  in  disaffirmance  of  the  arrangement  under 
which  the  defendants  claimed  to  nave  received 
it;  and.  if  successful,  would  tend  to  defeat  the 
alleged  purpose  of  defrauding  his  creditors  by 
havmgit  kept  upon  secret  deposit  with  the  de- 
fendants. It  is  not  a  suit  to  recover  money  re- 
ceived and  paid  out  under  an  illegal  or  immoral 
contract  which  has  been  fully  executed.  The 
suit  is  necessarily  a  disavowal  upon  the  part  of 
the  plaintiff  of  any  purpose  to  hide  this  money 
from  bis  creditors.  To  aUow  the  defendants 
to  retain  it  upon  the  ground  that  he  had  origi- 
nally the  purpose  to  oonceal  it  from  his  credi- 
tors would  be  inconsistent  with  the  spirit  and 
policy  of  the  law.  Otmgress  d  E.  Sifring  Co. 
V.  KnouiUon,  108  U.  S.  49,  58  [26:  847,  850], 
and  authorities  there  cited.  Besides,  the  de- 
posit was  good  as  between  the  parties.  The 
defendants  do  not  represent  the  plaintiff's 
creditors,  and  the  latter  are  not  suing. 

This  disposes  of  all  the  exceptions  arisiDf 
upon  the  record. 

Judgment  affirmed. 


WOODWARD,  BALDWIN  A  C0.»  AppU. 

9. 

DANIEL  A.  JEWELL  ST  al. 

(See  &  a  Beporter's  ed.  ai7-»t) 

Interest,  how  eomputed—mortgaget^s  agreement 
that  mortgagor  majf  sett  the  propertu—auiMor- 
Ug  to  eontey,  when  wUd  under  the  Code  ef 
Oeorgia— power  to  sett  does  not  uphold  a  wiore 
eaoduinge. 

L  Interestis  to  be  oompated  on  the  amount  doe 
to  the  time  of  tint  pajment,  then  the  pajmeat 
apphed.  If  It  exoeeds  the  Interest  up  to  that  time, 
and  a  oomputatlon  made  of  the  Interest  on  the 
balance  to  the  time  of  the  second  paynient,  and 
so  on.  

a.   Where  one  executed  a  mortgage  oo  several 


Notb.-j1s  to  MnUfnttLy  v^ym  reeoeimhU  as  donw 
ooes  or  on  money,  see  notes  to  Soeed  v.  Wister. 

fi:n7. 
Astorjuof  isUereSl  after  maturity,  me  noU  to 

Town  of  Ohio  v.  Frank,»:  88L 
Al  to  Cfte  nila  0/ eoleulotian  orifitcrtie,  see  noCs  to 

Storjv.  Livingston,  10:  aOOl 
AsUsuMpensUm  of  iWtereSldmrino  war,  se^noUio 

Wardv.Bmlth«19:  SOT. 

140  U.S. 


IflOQ. 


Woodward  t.  Jbwbll. 
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I  of  PtVpOfty  to  MOOFO  A  dsbl  OWtOir  ^  blBf 

•Dd  the  mortgiee  agreed  that  the  mortgecor 
ihoiikl  have  full  rlfbt  and  pennlirioii  to  seU  tlie 
propert/ and  make  ttUee  tbareto,  the  proceeds  of 
Mle  to  ffo  to  the  credit  of  the  mortgagee,  thle 
agremDeot  gave  anthorltj  to  the  mortgagor  to 
eeD  and  transfer  title  dleoharged  of  the  Ueo  of 
the  mortgage,  and  the  dutjlsttotcast  upon  the 
pvrohasen  of  seeing  that  the  mortgagor  appro- 
priated the  proceeds  In  accordance  with  the 


Mk  An  agrrementaathorliing  a  mortgagor  to  con- 
▼ajr  the  mortgaged  proper Ij,  made  by  the  mort- 
gagee. Is  not  InTalid  under  the  Oode  of  Georgia, 
sa  an  anthorltjr  toconreTt  beoaose  not  executed 
before  (wo  witnesses. 

C  Power  to  sell  gifts  anfhorltj  to  sell  for  cash 
ooljr,  and  does  not  uphold  a  mere  exchange. 

[Na  810.] 

Argued  Apra  15, 1S9X.   DeekM  Mag  U,  1S9L 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southera  Die. 
Irict  of  Georgia  dismissing  a  suit  for  the  fore- 
ckMore  of  a  mortgage.    Iffirmsd  in  part,  and 
rmened  in  pari,  wUh  inttrudUmi  to  mter  a 
dtorm  pffcrt6Umiir$  and  $aU. 
The  fa(DU  are  stated  in  the  opinion. 
Mr,  WwJtmr  B.  Hill,  for  appellanta: 
▲  sale  of  propertT  oovered  by  a  deed  haying 
a  power  of  sale  without  referring  to  the  power 
is  ooostrued  to  be  a  sale  of  the  equi^  of  re- 
demptioB. 

1  DeTlin.  Deeds.  S  428:  iVoie  t.  POci  Knob 
Jron  Co.  40  Mo.  124;  8hirra$  ▼.  Oaig,  11  U.  B. 

7  Cranch,  84, 47  (8:  200,  264);  Oarke  ▼.  OaurU 
Mf,  80  U.  a  6  Pet.  819  (8 :  140). 

Power  to  sell  does  not  include  power  to  ex- 
change. 

2  Penr.  Tmats,    S  768;  1  DctHd,    Deeds, 

i486,  p.  878;  Ibyi^r  ▼.  GaOawap,  1  Ohio,  282; 
MV  ▼.  Wkitan,  16  Wis.  664;  BinggM  t. 
Bingtfotd,  1  Har.  ft  G.  11:  CUmiand  ▼.  StaU 
Bank,  16  Ohio  8t  286,  268;  TruiUmaf  Poor 
6bko6i  ▼.  McOuttg,  11  Rich.  L  424;  Attg-Gon. 
▼.  flawiTlwt.  1  Nadd.  214;  AbM  ▼.  HeatJkcaii, 
4  Bio.  Ch.  278,  2  Yes.  Jr.  98;  2  Sugd.  Pow. 
606;  Marria  w.  Oone,  68  U.  8.  22  How.  76,  81, 
82a6:268,266);  Warmkg  ▼.  Warmltg,  21  U.  8. 

8  Wheat  421  (5: 661). 

Mr.  OUArd  AadsraoB  lor  appelleea. 


iff.  Ju$Uc$  Br«wttr  ddiTcred  the  ofrinion 
of  the  court: 

On  Aprfl  10, 1884,  appellants  iUed  their  bill 
Ib  the  ducuit  Court  of  the  United  8tatea  for 
the  Sootbem  District  of  Georgia,  prajiog  for 
thg  foreclosure  of  a  mortgage.  The  mortmcor 
and  debtor  was  Daniel  A.  Jewell  The  other 
defendanta  were  alleged  to  bare  interests  in 
the  mortgaged  propertT.  On  October  29, 1886, 
a  decree  was  eotered  dismiasing  the  bill.  The 
opinioo  flkd  at  the  time  is  reported  in  26  Fed. 
Hep.  689.  On  December  80, 1886,  a  petitioo 
for  rehearing  was  filed,  which  was  granted; 
hot  OQ  the  17th  of  June,  1886,  a  aecona  decree 
was  entered  leaArming  the  ruling  in  the  fl»L 
Some  queatioa  was  made  oo  the  argument  as 
to  whether  the  amoimt  in  oontroyersj  at  the 
data  of  either  of  the  two  decrees  was  OTer  fire 
thonsand  doUan.  The  amount  alleged  to  be 
due  was  $4,099.18,  "besides  interest,  all  of 
which,  together  with  said  debtts  and  credits, 
will  more  funj  appear  bj  a  reference  to  a  oopj 


statement  of  account,  hereto  annexed  and 
marked  'Exhibit  0/  "  On  reference  to  sudi 
exhibit,  an  account  appears  stating  a  balance 
due  May  4,  1888,  of  $24,882.46.  Thereafter 
certain  crediu  are  shown  of  dates  June  6, 
1888,  January  1,  1884,  and  March  20.  1884. 
These  credits,  applied  on  the  balance,  reduce 
the  amount  thereof  to  the  sum  stated, $4,099. 18; 
and  that  final  balance  is  approred  hj  the  as- 
signees of  Daniel  A.  Jewell,  as  the  amount  due, 
"exdusiTe  of  interest  on  the  account,  whidi 
thej  are  entitled  to  from  May  4th,  1888." 
Now  if  interest  be  computed  on  simply  this 
balance  of  $4,099. 18,  at  seven  per  cent,  the  then 
legal  rate  in  Georgia,  from  May  4,  1888,  to  the 
date  of  the  last  decree,  the  amount  would  be 
lees  than  trt  thousand  dollars;  but  that  is  not 
the  true  method  of  computation.  The  balance 
due  on  May  4, 1888,  was  $24,882.46.  Interest 
on  that  amount  should  be  computed  to  the 
time  of  first  payment,  then  the  payment  ap« 
plied  (it  exceeding  the  interest  up  to  that  time), 
and  a  computation  made  of  the  interest  on  the 
balance  to  the  time  of  the  second  payment,  and 
so  on.  By  this  method  of  computation  the 
amount  due  at  the  date  of  either  decree  would 
be  in  excess  of  fire  thousand  dollars.  This 
court  therefore  has  Jurisdiction  of  the  appeal. 

Upon  the  merits,  it  appears  that  Daniel  A. 
Jewell  was  the  owner  of  a  cotton  mill  in 
Georgia;  that  be  consigned  ita  products  to  the 
appeUants,  commission  merchants  in  New 
York  City.  This  business  had  been  goinc  on 
since  1870.  On  January  17, 1878,  Jewell,  hay- 
ing drawn  on  appellants  larsely  in  excess  of 
his  shipments,  was  indebted  to  them  some- 
where in  the  neighborhood  of  thirty  thousand 
dollars.  To  secure  them  for  these  adTanoes, 
he  executed  mortgages  on  scTeral  pieces  of 
property  owned  by  him  in  Georgia.  Amonc 
theae  mortgages  was  one  oovering  a  tract  of 
land  of  about  760  acres,  known  as  the  Hurt 
place,  and  another  of  about  760  acres,  a  part 
of  the  Myrick  homestead  tract  At  the  nme 
of  the  execution  of  these  mortgages  a  contract 
was  entered  into  between  the  appellants  and 
Jewdl,  by  which  the  appellants  agreed  to  hold 
the  securities  for  three  years;  andalso,  among 
other  things,  stipulated  that  'the  said  Wood- 
ward, Baldwin  ft  Co.  further  agree  that  the 
said  Jewell  shall  have  full  right  aiid  permission 
to  sell  the  property  named  In  said  deeds  and 
make  titles  thereto,  theproceedsof  saletogoto 
the  credit  of  the  said  Woodward,  Baldwin  ft 
Co."  This  agreement  was  signed  by  both 
parties  and  witnessed  before  a  notary  pubHc. 
In  pursuance  of  the  authori^giren  by  this 
stipulation,  oo  February  8,  1979,  Jewell  con- 
Teyed  to  one  Mary  £.  Daniel  three  hundred 
and  fifty-three  acres  of  the  Hurt  lands  for  the 
expressed  conslderatioQ  of  one  thousand  dol- 
lara.  and  on  February  1,  18»2.  oonreyed  the 
balance  of  the  Hurt  lands,  aa  well  as  the  Myrick 
tract,  to  8teth  P.  Myrick,  for  the  exprased 
oonsideratioo  of  four  thousand  and  thirty-nine 
dollars.  The  Talidity  and  effect  of  these  two 
oouTeyances  is  the  matter  in  dispute. 

But  one  coostfuctioo  can  be  placed  upon  this 
stipuklioo.  It  gave  to  Jewell  authority  to  sdl 
and  transfer  title  discharged  of  the  Uen  of  the 
mortgage.  It  did  not  empower  him  to  sell 
subr|Mt  to  the  mortgage,  that  is,  to  transfer 
simply  his  equity  of  redemptioo,  tot  that  he 
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bad  without  the  Btipolation;  and  it  casDOt  be 
Boppoaed  that  a  proTisioo  meaoing^  nothiog 
was  deliberatel]^  inserted  in  the  contract.  Fur- 
ther, the  provision  that  the  proceeds  should  be 
applied  to  the  credit  of  the  ai^llants  makes 
it  clear  that  thev  intended  to  t:\ye  him  power 
to  transfer  a  full  and  unincumbered  title. 
Neither  can  Uiere  be  any  doubt  that  Jewell  un- 
derstood that  he  could,  and  intended  to,  con- 
vey a  full,  unincumbered  title,  and  that  the 
grantees  supposed  they  were  receiving  such 
title.  The  deeds  contain  no  suggestion  of  any 
incumbrance,  and  purport  to  transfer  the  title, 
notwithstanding  the  fact  that  there  is  no  war- 
ranty therein,  and  the  parol  testimony,  so  far 
.      as  that  is  competent,  establishes  the  fact  that 

JcoQ}  g^^ij  ^jjg  (i|0  purpose  and  understanding  of  all 
the  parties.  Kor  was  the  duty  cast  upon  the 
purchasers  of  seeing  that  Jewell  appropriated 
the  proceeds  in  accordance  with  the  stipmation. 
That  was  a  matter  between  Jewell  and 
the  appellants,  and  in  respect  to  which  they 
trustea  him.  Nor,  further,  can  there  be  any 
substantia]  question  that  the  parties  acted  in 
entire  good  faith.  It  is  true  that  Jewell  did 
not  turn  over  the  proceeds  directly  to  the  ap- 
pellants, but,  according  to  his  testimonv,  he 
supposed  that  the  appellants  were  abundantly 
secured  by  their  mortgages  on  his  other  prop- 
erty. There  was  apparently  good  reason  for 
this  belief.  He  considered  bis  factory,  which 
was  included  in  one  of  the  mortgages,  worth 
at  least  sixty  thousand  dollars,  an  amount  suf- 
ficient t )  twice  pay  his  entire  indebtedness  to 
appellants;  and  after  he  heard  complaint  from 
tbem  in  respect  to  the  second  cunveyance,  he 
shipped  to  them  enough  of  the  products  of  his 
mill  to  cover,  as  he  thought,  the  money  he  had 
received. 

As  against  this  appellants  urge  that  this  coo- 
tract  was  invalid  as  an  authonty  to  convey, 
because  not  executed  before  two  witnesses; 
and  in  support  of  this  two  sections  of  the  Code 
of  Qeorfiia  are  quoted,  to  wit,  2182  and  2690, 
Code  1878.  The  latter  requires  a  deed  to  lands 
to  be  attested  by  at  least  two  witnesses;  and 
the  former  provides  that  '*the  act  creating  the 
agency  must  be  executed  with  the  same  for- 
mality <and  need  have  no  more)  as  the  law  pre- 
scribes for  the  execution  of  the  act  for  which 
the  agency  is  created."  But  this  contract  was 
not  the  creation  of  an  agency  to  sell  lands  be- 
longing to  the  appellants.  The  title  to  the 
lands  was  all  the  while  in  JewelL  The  instru- 
ment which  Jewell  executed  was  a  mortgage, 
and,  by  section  1964  of  the  same  Code,  "a 
mortgage  is  only  a  security  for  debt,  and  passes 
no  tiUe.^'  By  section  1955  it  is  provided  that 
"no  particular  form  is  necessary  to  constitute 
a  mortgage.  It  must  clearly  indicate  the  crea- 
tion of  a  lien,  specify  the  debt  to  secure  which 
it  is  given,  and  the  property  upon  which  it  is 
to  take  effect"    The  section  abo  provides  the 

[•51]  mode  of  execution.  All  these  matters  are 
found  in  this  instrument  It  is  true  that  in 
the  middle  of  the  instrument,  after  the  grant- 
ing clause  and  the  description,  and  before  the 
warranty  and  defeasance  clauses,  is  found  this 
sentence:  "This  deed,  made,  executed  and 
delivered  under  the  Acts  of  the  Legislature  of 
Georgia  of  1871  and  1872,  and  found  fai  the 
Code  of  1878,  sections  1969. 1970, 1971."  Ap- 
pellants contend  that  according  to  these 


tions  the  title  passed  to  them;  and  that,  tber&- 
iom,  the  title  being  in  them,  the  contract  was^ 
for  the  reasons  above  given,  insufficient  to  au- 
thorize a  sale  by  Jewell.    But  these  sex^na 
are   in  an  article  entitled  "Sales  to  Secure 
Debts,"  and  apply  only  to  those  cases  in  which 
an  absolute  deed  is  made  of  the  property,  and 
a  bond  taken  for  reconv^anoe.    The  first  part 
of  section  1969  discloses  what  instruments  are 
referred  to.    It  reads:  "Whenever  any  person 
in  this  Stale  conveys  any  real  property  bV  deed 
to  secure  any  debt  to  any  person  loaning  or 
advancing  said  vendor  any  monev,  or  to  secure 
any  other  debt,  and  shaU  take  a  Bond  for  title 
back  to  said  vendor  upon  the  payment  of  such 
debt,  or  debts,  or  shall  in  like  manner  convey 
any  personal  property  by  bill  of  sale,  and  taliie 
an  obligation  binding  the  person  to  whom 
said  property  was  conveyed  to  reconvey  said 
proper^  upon  the  payment  of  said  debt  or 
debts,  such  conveyance  of  real  or  persontd 
property  shall  pass  the  title  of  said  proper^  to 
the  vendee."    But  although  this  instrument 
recites  that  it  is  executed  under  those  sections, 
in  fact  it  was  not,  for  no  bond  for  title  back, 
was  taken,  nor  was  the  instrument  signed  by 
the  grantees,  and  was,  notwithstanding  the 
declaration  in  it,  only  a  mortgage.    In  the  case 
of  Lackey  v.  BMttoiek,  54  Ga.  45,  the  instru- 
ment considered  was  a  deed  absolute  on  it* 
face;  and  while  it  was  contended  that  it  was  in 
fact  executed  as  security  for  an  indebtedness, 
ytt  such  a  defense  was  cognizable  only  in 
equity,  and  on  the  face  of  the  instrument  the 
leral  title  passed.    In  Woodson  ▼.  Veal,  60  Ga. 
6&,  the  instrument  was  a  deed  absolute  on  ita 
face.    It  was,  however,  intended  as  security 
for  a  debt,  and  contained  an  agreement  that 
the  grantor  might  repurchase  within  a  specified 
time;  and  that  the  grantee,  on  failure  to  so  re- 
purchase, might  sell  in  a  certain  way.    It  also 
contaified  provisions  as  to  possession  and  costs 
and  expenses.    This  instrument  was  held  ef- 
fective to  pass  the  legal  title.    The  court  ob- 
served:   "Where  the  parties  do  not  intend  a 
title,  but  only  a  legal  mortgage,  why  should 
they  adopt  an  absolute  deed  instead  of  a  mort- 
gage?    It  is  predselv  that  they  do  intend, 
and  deliberately  intend,  title  to  pass,  that  thej 
eschew  the  mortgage  and  make  use  of  a  deed 
absolute."    The  converse  of  this  is  true  in  the 
case  at  bar.    The  appellants  not  only  accepted 
this  instrument,  in  form  a  mortgage,  but  tbey 
understood  and  intended  a  mortgage.    In  the 
bill  of  complaint  it  is  expressly  averred  that 
"the  instrument  is  in  legal  effect  a  mortgage- 
deed;"  and,  also,  that  "no  bond  to  reconvey 
add  property  upon  the  payment  of  said  in- 
debtedness was  executed.^    It  is  also  alleged 
that  the  sales  by  Jewell  to  Myrick  were  made 
"aubject  to  the  lien  of  said  mortgage  to  your 
oratora."    The  contract,  therefore,  is  not  to  be 
taken  as  a  power  of  attorney  to  Jewell  to  set! 
land  the  title  of  which  was  in  the  appellants, 
but  simply  as  a  oonaent  of  lien-holdera  to  the 
release  of  their  lien  upon  a  sale  made  by  the 
mortgagor  of  the  real  eatate  described  in  the 
mortgage. 

It  is  further  urged  by  appellanta  that  the 
considerations  of  these  timnafera  were  ao  far 
below  the  real  value  of  the  property  as  to  in- 
dicate bad  faith  on  tne  part  of  Jewell  and  hia 
vendeea:  orif  not  that,  thai  the  tnnsfera  are  to 
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be  adjudged  as  made  subject  to  the  lien  of  ap- 
peHants*  mortgage.  We  cannot  agree  with  this 
contention.  The  testimony  as  to  the  valae  is 
confllctiog;  but  it  is  very  far  from  making  clear 
that  there  was  a  great  disproiV)rtion  between 
▼aloe  and  conrideration,  sach  a  disproportion 
as  wouUi  overthrow  the  evidence  of  ffood  faith 
and  the  aoderstandingand  intent  of  the  parties, 
furnished  by  the  other  and  positive  testimony 
respecUng  Uie  same.  Jewell  had  never  seen 
the  land;  he  bought  it  at  a  bankrupt  sale  in 
1874;  bought  it  partly  to  protect  himself,  as  he 
had  a  claim  against  the  bsnkrupt,  though  to 
perfect  his  title  he  was  compelled  to  pay  off 
certain  liens,  which  made  the  property  cost  him 
perhaps  double  what  he  recdved  for  it.  He 
wantcKi  money;  had  been  trying  to  sell  the 
property  ever  since  he  purchased  it;  had  ad- 
vertisea  it  for  sale;  and,  so  far  as  appears,  final* 
Iv  disposed  of  it  on  the  best  terms  he  could  get 
(253)  DO  although  be  lost  money  by  the  transac^n, 
yet  if  he  and  his  vendees  acted  in  good  faith, 
and  intended  the  one  to  transfer  and  the  other 
to  receive  an  unincumbered  title,  the  dispro- 
portion between  the  value  and  the  considera- 
tion does  not  lustify  the  court  in  annulling  the 
transfers,  or  in  making  a  new  agreement  be- 
tween the  parties,  or  in  compelling  the  vendees 
to  pay  more  thsn  they  had  agreed  to. 

Thus  far  we  have  considered  these  two  trans- 
fers by  Jewell  as  alike,  and  for  the  reasons  in- 
dicated find  no  reason  to  differ  from  the  con- 
clusions reached  by  the  trial  court;  but  Ihey 
were  not  alilLC.  The  consideration  of  the  deed 
to  Myrick  was  cash.  It  was  a  sale,  and  was 
within  the  autbority  given  to  Jewell.  The  con- 
sideration of  the  conveyance  to  Mrs.  Daniel  was 
a  conveyance  by  her  to  Jewell  of  other  lands. 
The  transaction  was  an  exchange,  and  not  a 
sale.  This  was  outside  of  the  authority  of 
Jeweli.  It  is  a  general  proposition  that  power 
to  sell  gives  authority  to  sell  for  cash  only,  and 
does  not  uphold  a  mere  exchange.  MorriU  v. 
Ome,  68  XL  8.  22  How.  76  [16:  2681;  Perry  on 
TrusU,  §769;  Tayhr  v.  Gdhvay,  1  Ohio,  282; 
Oeveland  v.  8kUe  Bank,  16  Ohio  St.  286;  Bus- 
$eU  V.  £tiMftt,86N.  T.  681;  1  Devlin  on  Deeds, 
H  870,  878, 486;  Lumpkin  v.  WiUtm,  6  Heisk. 

This  is  the  general  rule  where  there  is  given 
simply  a  power  to  sell;  and,  in  this  case,  that 
the  authority  was  limited  to  a  sale  for  cash  is 
evident  from  this  language  of  the  provision: 
*'  Theproceeds  of  sale  to  go  to  the  credit  of  the 
said  Woodward,  Baldwin  &  Co."  That  which 
was  due  to  these  appellants  was  money,  and 
the  proceeds  of  the  sale  were  to  go  to  their 
credit.  That  implies  that  money  was  to  be  re- 
ceived and  appued  on  their  account.  The 
mortgage  from  Jewell  to  appellants  was  record- 
ed in  the  county  in  which  the  land  was  situat- 
ed. Mrs.  Daniel  took  the  property  subject  to 
that  recorded  lien,  and  can  claim  no  discbarge 
therefrom,  save  as  was  authorized  by  the  hm- 
guage  of  this  stipulation.  That  permitted  a 
sale,  and  a  sale  for  cash  only.  The  land  which 
she  conveyed  to  Jewell,  he  thereafter  sold  and 
conveyed  to  his  nephew.  It  ]a  therefore  be- 
yond the  reach  of  the  appellants.  Nor  is  it 
shown  that  any  money  was  ever  applied  on  ap- 
pellants' accoimt,  which  could  be  considered 
as  an  equivalent  of  the  land  sold:  for  while 
Jewell  testiiles  to  forwarding  the  products  of 
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his  mill  to  them  when  he  heard  of  their  com- 

Slaint,  his  testimony  is  that  he  forwarded  what 
e  supposed  was  enough  to  cover  the  money^ 
that  he  had  received. 

Our  conclusion,  then,  in  reference  to  thlfr 
tract  of  three  hundred  and  fifty-three  acres  is- 
that  Jewell  had  no  authority  to  exchange  it  for 
other  lands;  and  that  a  mere  exchange  did  not 
devest  the  land  from  the  lien  of  the  recorded 
mortgage.  On  this  ground,  and  on  this  alone, 
the  decree  must  be  reversed.  The  order,  there- 
fore, win  be  that  the  decree  be  afflrmed  eo  fofr 
0$  reepeeU  the  parties  interested  in  the  land 
conveyed  to  Steih  P.  Myrick  by  the  deed  ef  FO- 
ruary  f,  18St;  that  otheneise  tt  be  reversed,  and 
the  case  be  remanded  with  instructions  to  enter 
a  decree  against  Jewell  for  the  amount  due 
from  iiim,  and  a  decree  of  foreclosure  and  sale 
of  the  three  hundred  and  fifty-three  acres  of 
land  conveyed  to  Mrs.  Daniel  by  the  deed  of 
February  8, 1878. 

One  half  of  the  costs  of  this  appeal  will  be 
paid  bv  the  appellants,  and  the  other  half 
charged  as  costs  in  the  foreclosure  against  the 
last-named  tract 

Mr.  Jvstiee  Bradlej  was  not  present  at  th^ 
argument  of  this  case  and  took  no  part  in  its 
decision. 


HENRY  J.  ROGERS,  FIff.  In  Sfrr., 
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IRinois  Statute  of  Limitations. 

Under  the  Illinois  declsioo  checks  are  bills  oi 
exchange,  or  orders,  within  the  law  of  that  State 
as  to  limitation  of  aotiODS,  and  are  barred  unlc 


Noxa.— wis  to  vahat  8tatut&of  LimUatUms  govems; 
ejfect  of  ftew  Statutes;  lex  fori,  and  not  lex  loci,  000- 
ema,-«ee  note  to  Townsend  v.  Jemison,  18d94. 

As  to  oontftietf  Umiting  the  Hme  wUMn  which  ao-^ 
turn  must  be  brcuoht;  waiver  of:  estoppel  as  to,— see 
note  to  Southern  Bzp.  Oo.  v.  GaldweU,  82:566. 

As  to  when  Statute  of  Limitations^  or  ehanoe  in 
Statute^  impa/irs  obUgation  of  eontraets,  see  note  to 
Koehkonong  v.  Burton,  26:996. 

That  neither  time  nor  Statute  of  Limitations  runs 
aoainst  the  State^  see  note  to  Gibson  v.  Chouteau,  80: 
584. 

Astodect  of  state  decisions  andlaws^  in  regard  to 
Statute  of  lAmitations^  upon  United  States  courts^ 
see  nofe  to  Elmendorf  r.  Taylor,  6dS89. 

As  to  limitation  of  time  in  equity  eases,  see  nates 
to  Pratt  y,  Carroll,  8HB7;  Thomas  v.  Brookenbrough^ 
6:287. 

As  to  equity  of  redemption  barred  by  time,  see  note 
to  Thomas  v.  Brockenbrough,  6^387. 

As  to  lenothcf  time  no  barto  a  trust,  see  notes  to 
Prerost  v.  Grats,  6:&ll;  Thomas  ▼.  Brockenbrough^ 
6:287. 

As  to  Statute  of  Limitations  in  eases  cf  frasid  in 
equWy,  seenote  to  Steams  v.  Pageu  ISAM. 

As  to  effect  of  disdblMy  oeourring  after  Statute  of 
Limitations  begins  to  run,  see  note  to  Harris  v.  Mo- 
Gorem,  26:817. 

As  to  what  promise,  adMowledament  or  payment 
takes  case  out  of  fitatyts,  see  note  to  Wetaell  ▼.  Bus* 
sard.  6:481. 

As  to  suspension  of  StaMs  of  Limitations  during 
woTt  see  fMits  to  Hanger  t.  Abbott^  18:868. 
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eult  thereon  be  brouffht  within  five  yean  next  of  said  supposed  causes  of  action  aocnied,if  M 

*  after  the  cauM  of  action  accrued.  all,  after  the  ti'Dth  day  of  FbbniaiT.  A.  Di 

[^o.  818. J  1849,  and  prior  to  the  fourth  day  of  Aa^  A, 

Submitted  AprU  16,  1891.    Jkdded  May  11,  D.  1872;  and  tbisheisiwdytoverify.  wW 

^891.  fore  he  prays  jadffment,"  etc    To  thk  dIbi 

plaintiff  inteipoeea  a  general  demoner,  wUA 

F  ERROR  to  the   Circuit  Court  of  the  was  overruled  by  the  court   and  the  pUBdl 

United  States  for  the  Northern  District  of  electing  to  abide  by  his  demurrer  (the  ote 

Ulinois  to  review  a  judgment  for  defendant  in  pleadings  being  also  at  the  same  time  diqwai 

an  action  on  bills  of  exchange  and  bankers'  of)  Judgment  was  rendered  for  the  defcMsM^ 

checks.    Affirmed,  and  the  cause  brought  here  on  writ  of  enor. 

1  be  facts  are  stated  in  the  opinion.  If  the  fourth  plea  was  sufficient  hi  law  li 

Messrs,  David  J.  Wile  and  Shedd  db  Un^  bar  the  maintenance  of  this  action,  it  Imt 

derwood,  for  plaintiff  in  error:  necessary  to  set  forth  the  other  fiAeidhigi  sal 

Bankers'  checks  are  not  bills  of  exchange.  the  action  of  the  court  thereon. 

Merchants  Bank  v.  State  Bank,  77  U.  B.  10  The  first  and  second  sections  of  an  Ad  rf 

Wall.  647  (19:  1019);  Be  Brawn,  2  Story,  503;  the  General  Assembly  of  the  State  of  DUBoii. 

Morrison  v.  Bailey,  6  Ohio  St.  13;  Hawley  ▼.  entitled  *'An  Act  to  Amend  the  Several  Lsn 

Jette,  10  Or.  31;  Levy  y,  Laclede  Bank,  IS  Fed.  Concerning  Limitation  of  Actions,"  approfBi 

Rep.  193;  Champion  v.  Oordan,  70  Pa.  474;  November  6. 1849  (Laws  DL  2d  8e«.18l^iL 

McDonald  v.  Stokey,  1  Mont.  888.  44;  Gross*  Dl.  Slat  1870,  8d  ed.  p.  480,  {§  ft 

The  federal  courts  are  not  bound  bv  the  18),  provided: 

^'^Sf^t^:,^i''w^^'r' '  •»"*"•"•  "*  «^-  "Section  1.  That  dl.  «>don.  to,^  ^» 

B 

767) 

13  Pet.  415(10:  226);  Bobinton  t.  Ommoti-  ZZ^J^LX'ltKS!!^^  ^^"^LS 

ieeaUh  In*.  Co.  8  Suin.  220;   OaUs  v.  Krtt  S?-S!SP!l.™i^  .^ffe^ZiiSS 

Sat.  Bank  of  Montgomery.  100  U.  8.  289  (25:  °'.!S'i*"'*TI^nf^?«Sn^if^!!S?^.™ 

680);  Donned^.  Gofumbidn  Int.  Co.  2  Sumn.  "^^^  All  actioM  founded  iipott  i«y 

878;  Bump.  Fed.  Proc.  (ed.  1881)  420.  ^^}^!,^l''^^°^^Jli^^'^^^^ 

.^.Ch«le.H.I.awrencefor defendant  ^J^l^  S^-rT-lSCliSA* 

^°  ^^^^'  b  five  years  next  after  the  cause  o(  Mto 

Mr.    Chid'  Justice   PoUer   deUvered   the  '^^*  ^^«  *^™*^'  *°^  "^^  thewafUt- 

opinion  of  the  court:  An  Act  revising  the  law  as  to  limtalifll 

This  was  an  action  of  assumpsit  brought  by  was  passed  by  the  Twen^-aaveath  G«aMli» 

Henry  J.  Rogers.  January  26,  1884,  against  sembly,  Aprii  4»  1872  (Laws  DL  Wl-IH  |k 

William  F.  Durant  and  others,  as  **surviving  556),  and  forms  part  of  the  Bevked  BlaMMil 

partners  of  the  late  firm  of  James  W.  Davu  Illinois  of  1874,  and  the  Act  of  No — *^ 

and  associates,"  in  the  Circuit  Court  of  the  5, 1849,  was  expressly  repealed,  whh'  a 

United  States  for  the  Northern  District  of  lUi-  clause,  thus  expressed  in  the  Bevised  fi 

nois,   upon   twenty  instruments  in  writing,  "  When  any  Limitation  Law  has  ben 

bearing  various  dates  from  April  12,  1869,  to  by  this  or  the  Twenty-seveuth  Qenenl 

February  12, 1870.    Durant  alone  was  served  bly,  and  the  former  liimitatioD  Law 


with  process.  sudi  repeal  shall  not  be  oonatmed  so  ai  tsM 

V  "  '  ^    '  Dv  statutes,  bat  the  thae  *■ 

common  counts,  and  was  subsequently  amend-  be  oonstruA  as  ii  such  rroesl  had  ael  lia 


The  original   declaration  consisted  of  the  the  running  of  any  statutes,  but  the  tfaai 


ed  by  the  addition  of  special  counts  upon  each  made."    Rev.  Stat  1874,  chap.  181,  ||l  ■i' 

of   the   pieces   of  paper  sued  on,  describing  6;  Dickson  ▼.  Chicago,  R  S  Q.  R,  €k  It  II 

eighteen  of  them  as  bills  of  exchange  and  two  881. 

as  bankers'  checks.    All  were  payable  at  sight      Conceding  that  the  Act  of  November  flLtNl 

or  on  short  time  after  date,  and  it  was  admit-  is  applicable,  it  is  cootended  that  dMeb  il 

ted  that  more  than  five  years  had  elapsed  after  not  bUls  of  exchange,  and  thciafoie  ~ 

they  became  due  before  action  was  brought,  fourth  plea  did  not  fully  answer  the  dec 

The  defendant  filed  eight  pleas,  whicli  were  and  that,  moreover,  checks  did  Bd  fUl 

ordered  to  stand  as  pleas  to  the  amended  dec-  the  second  section,  which  pieseilbed  flvip' 

laration.     The    fourth  plea  was  as  follows*  as  the  bar  to  actions  "  upoii  aooountito  Uftl  e 

"And  for  a  further  plea  in  this  behalf  to  said  exchange,  orders,  or  upon  promlsw  set  I 

plaintiff's  declaration  and  each  of  the  counts  writing,  express  or  impaed»    Imt  wlttia  tt 

thereof  the  said  defendant,  William  F.  Durant,  first  section, which,  as  to  "any  pnuitmaif  MM 

says  aetio  non,  etc.,  because  he  says  that  the  simple  contract  in  writing,  bond,  M|pM^i 

said  several  supposed  causes  of  action,  and  other  evidence  of  indebCedncas  h  wiillm. 

each  and  all  of  them  in  said  plaintiff's  declara-  prescribed  sixteen  yean, 
tion,  and  each  of  the  several  counts  thereof.       In  the  view  which  we  take,  tte 

mentioned,  are  founded  upon  bills  of  exchange,  which  was  general,  was  properly 

and  that  no  cause  of  action  has  accrued  upon  if  the  checks  were  within  the  aeooi 

any  or  either  of  said  bills  of  exchange,  to  the  as  the  eighteen  bills  or  drafts  confewsd|y  wm 

said  plaintiff  or  the  holder  thereof,  within  five  Simons  v.  Butters,  48  Dl.  SM. 
years  next  before  the  bringing  of  this  suit,  as      Daniel  comprehensively  deflnea  a  chaA  I 

the  plaintiff  hath  above  complained  against  be  "a  draft  or  order  upon  a  bank  er  henkkl 

him,  the  said  defendant,  but  that  each  and  all  house,  purporting  to  be  drawn  upon  a  dcpd 
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of  f aiid0,  for  the  ptyment  at  all  erenta  of  a 
certain  tom  of  money  to  a  oertaio  perM>D  there- 
la  named,  or  to  him  or  his  order,  or  to  bearer, 
and  payable  instantly  on  demand."  9  Dan. 
Keg.  lost  %  156ft.  And  in  a  cote  to  that  sec- 
tion he  ffi?es  these  defiDitions  and  descriptions 
of  checks  from  tlie  text-writers :  "  A  check 
on  a  banker  is,  In  legal  effect,  an  inland  bill 
of  exchange  drawn  on  a  banker,  jpayal^  to 
bearer  on  demand.*  Byles  on  Bills  (Sbars- 
wood's  ed.)  84.  *'  A  check  is  a  written  order 
or  reqnest  addressed  to  a  bank,  or  to  persons 
carrying  on  the  business  of  bankers,  by  a 
party  having  money  in  their  hands,  reqnesting 
them  to  pay,  on  presentment,  to  another  per- 
son, or  to  him  or  bearer,  or  to  him  or  order,  a 
oertain  som  of  money  specified  in  the  instru* 
BBent"  Story  on  rrom.  Notes,  %  487.  "  A 
check  is  a  brief  draft  or  order  on  a  bank  or 
banking  house,  directing  it  to  pay  a  certain 
sum  of  money."  8  Pars.  Notes  and  Bills,  67. 
"  A  check  drawn  on  a  bank  is  a  bill  of  ex- 
change payable  on  demand."  Edwards  on 
Bflls,89r 
fSOfti  '^^  question  presented  is  not  one,  howerer, 
l^vsj  ^  geotfal  commercial  law,  requiring  a  discus- 
sion of  the  distinctions  existing  oetween  checks 
tfid  bills  of  exchange,  but  merely  whether 
checks  were  intended  to  be  included  within  the 
words  "bQls  of  exchange,"  as  u^ed  in  the 
Statute.  In  Biekfard  T./firtt  Nat.  Bank  of 
Ckkago,  49  111.  289.  and  Amndf  y.  Smith.  Id. 
245,  it  was  held  that  a  check  might  be  regard- 
ed as  substantially  an  inland  bill  of  exchange, 
and  many  authonties  were  cited  to  the  propom- 
tkw  that  the  rules  applicable  to  such  bills  are 
applicable  to  checks.  But  the  opinion  of  the 
court,  try  Mr.  Justice  Breese,  dia  not  proceed 
upon  the  ground  thatchecksand  domestic  bills 
are  ideoti^,  and  the  differences  between  them 
haye  been  repeatedly  recocnlzed  by  the  Illinois 
courts.  MerehanUNat.Bankv.&iiirufer,US 
BL  ^4;  atetens  y.  Flmrk,  78  IlL  887:  mnit  y. 
Sko^,  66  ni.  851;  mUetti  y.  Paine,  48  HI 
489;  AlUn  y.  Kramer,  2  HI.  App.  205. 

It  has  also  been  decided  that  an  instrument 
is  not  less  a  check  because  it  orders  payment 
'*oo  account  of  A"  (RidgetpNat.  Bank  y.  FoU- 
1^,  106  m.  479);  and  that  its  character  as  a 
€hedk  is  not  changed  by  the  fact  that  it  is  pay- 
able in  another  State  than  the  one  in  which  It 
is  drawn.  National  Bank  qf  America  y.  In- 
diana J9^.  Ca.  114  m.  488.  1  West.  Rep.  854; 
Union  Nat.  Bank  y.  Oceana  County  Bank,  80 
in.212.  And  thesettled  rule  hi  that  Jurisdiction 
Is  that,  where  a  depositor  draws  hie  check  on  a 
banker  who  has  his  funds  to  an  equal  or  greater 
amount,  if  operates  to  transfer  the  sum  named 
In  the  cbe^  to  the  payee,  who  can  sue  for  and 
fecoyer  the  amount  from  the  banker;  and  that 
%  transfer  of  thecheck  carries  with  it  the  title 
to  the  sum  named  in  the  check  to  each  suoces- 
dTe  holder.  Brmtn  y.  LeekU.  48  DL  497; 
Mwnn  y,  Bwrck,  2501 86,  and  cases  eupra. 

Without  pausing  to  examine  the  points  of  re- 
iemblaDce  and  the  points  of  difference  between 
Cbeae  instruments,  n  is  enough  that  the  result 
of  the  dedsioos  in  Illinois  puts  them  to  f  ar  oo 
the  sane  footing  as  to  infolye  the  condusioo 
that  checks  were  fairly  embraced  under  the  de- 


scription,  "  bills  of  exchange,"  in  the  second 
section  of  the  Statute  under  consideration. 

In  Moeee  y.  FrankUn  Bank  of  Baltimore,  84 
Md.  574,  it  was  held  that  checks  were  embraced 
within  the  description,  "  inland  bills  of  ex- 
change," in  the  article  of  the  Hsrylsnd  Code 
relating  to  protests,  and  the  cou'rt  said :  "Ac- 
cording to  all  the  text-writers  on  bills  and  notes, 
as  welTas  in  numerous  decisions,  a  check  is  de- 
nominated a  species  of  inland  bill  of  exchange, 
not  with  all  the  incidents  of  an  ordinary  bill  of 
exchange,  it  is  true,  but  stiU  it  belongs  U>  that 
class  and  character  of  commercial  paper.  The 
same  reason,  therefore,  that  would  authorize 
the  protest  of  an  inland  bill  of  exchange  for 
nonpayment  would  authorize  the  protest  of  a 
check,  the  payment  of  which  had  been  refused 
onpresentment"  See  also  Lateeon  y.  Richards, 
6  Pbihu  179. 

So  in  J^  y.  Waller,  5  HurL  A  N.  460,  the 
Ck>urt  of  Exchequer  decided  that  checks  were 
within  th^  "  Summary  Procedure  on  BiUs  of 
Exchange  ACt'  (18  and  19  Vict  chap.  67);  not 
only  within  the  mischief,  but  within  the  words, 
of  the  Act 

And  whUe  these  esses  are  referred  to  by  way 
of  illustration  merely,  it  seems  to  us  clear  that 
whateyer  the  legislatiye  reason  for  the  discrim- 
ination between  the  subjects  of  the  .first  and 
of  the  second  section,  that  reason  manifestly 
requires  checks  to  be  placed  in  the  same  cate- 
gory as  bills  of  exchange. 

Again,  we  are  of  opinion  that  checks  might 
properly  be  held  comprised  in  the  word  "or- 
ders," as  associated  with  bills  of  exchange, 
rather  than  otherwise.  Orders  are  frequently 
a  kind  of  informal  trills  of  exchange,  and  a 
check  ia  of  course  an  order  for  the  payment  of 
money;  and  we  do  not  consider  that  by  any 
reasonable  construction  checks  should  he  in- 
cluded in  the  term  "other  eyidence  of  indebted- 
ness in  writing,"  as  used  in  the  first  section, 
rather  than  in  "bills  of  exchange,"  or  "orders," 
as  used  in  the  second. 

Counsel  ingeniously  argue  that  the  first  sec 
tion  spedfieaobUgatlons  of  a  higher  class  than 
those  mentioned  in  the  second,  ami  that  checks, 
as  contradistinguisbed  from  orders,  belonged 
to  the  former:  but  it  is  difDcult  to  percdye  why 
checks  should  be  classified  with  bonds,  judg- 
ments and  promissory  notes,  rather  than  with 
bills  of  exchance,  or  why  the  simple  contract 
or  eyidence  of  indebtedness  in  writing,  of  the 
first  se^ion.  should  necessarily  be  regarded  as 
of  higiier  dignity  than  a  draft  or  an  order  for 
money. 

The  fourth  plea  was  inaccurate  in  its  refer- 
ence to  a  former  Statute  of  Limitations,  i^ 
proyed  February  10, 1849,  but  that  is  imma- 
terial; and,  stripped  of  surplusage,  It  ayerred 
that  the  cause  of  action  set  forth  in  each  of  the 
twenty  special  counts  as  well  as  the  common 
counts  did  not  accrue  within  fiye  years  next 
before  the  bringing  of- the  suit  The  court 
properly  held  uat,  such  being  the  fact  the 
dimns  and  checks  were  barred,  and.  as  there 
was  no  pretense  that  there  was  any  other  cause 
of  action,  tks  Judgment  was  riahland  Uisaf- 
Jlrmed, 
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ST8->878  BuFKEitm  Ooubt  of  thx  VxmsD  SUTih  Uoi.  Ttu, 

JOHN  HALSTEAD.  J^f.  in  Brr.,  clalma  (exclusive  of   the  Aon  qiuii%  d 

o.  85,600  acreti,  wblcb,  hartiig  a  pTdTtteBn  bf 

SA.R&.H   A.  BUSTER  «T  4L  law  lo  Ibe  warrsiiM  and  riRhu  upon  wlneitW 

grant  U  fnuQiled,  libeny  ia  Raerred  Ihit  itt 

(See  8.  C.  Beporter'B  ed.  ZTS-STU  same   shall    be  Ann   aod  valid,  and  auj  be 

I—    .   .  ^     fi     J        .  ....   .  carried  into  grant  or  gnnta,  and  ihii  nui 

Virginia  granny  land— rait  governing  Mleh  si,a][  be  ^o  tar  In  ellhlr  la  w  or  equitr  tolC 

""<<■  confirmallon  of  the  title  or  UtlM  tothcMw 

vbich  la  reserved  from  the  srant,  no  Utle  to  tbe  Virginia,  paased  June  2,  1788,  as  tnllowK 
lands  ttiui  rcBerred  pawea  to  the  gnntee,  and  11        ■■  Whereas,  Bundrr  surreji  have  beta  Budt 

■ucb  lands  reeervBd  beoonw  tortelted  lor  non-  in  diflereot  partsof  thU  CommoBweallhwhiA 

S;;:;S"i.'^"r:^vt.C"^adT^Ti^  ^^^^^^\^^  the  gewna  coun«  thereof,  H>ad» 

Act  o(  March  aiatt     "  ""  ""  "  '^'"  "»""  Hmaller  tracta  ol  prior  claimanla,  and  wbic*  h 

f.   The  UUe  to  real  estate  and  a  oonatrootlon  ol  ^  "2'*":!f  fT"""^  ^i!^'."*^'?* 

deeda  and  .tat...«.  it.  reai-iCT  thereto  la  a  matter  reipectlTO  counllea  are  rwemd  to  lud  cIm- 

of  local  law.  and  thla  oourt  foUowa  aa  a  rule  the  s°";  *'"'  *«  governor  or  chief  magiMMt  ■ 

deoialoiit  ot  the  blahest  court  of  the  Et&te  In  tiot  authorised  ^  Un  to  fNue  graDts  npoa  auch 

reivid  to  the  same.  Certificates  of  iorvevs.  for  reined;  wboeof— 
[No.  825,]  "I.  Beitenscted  bythe  GeoertlAjwrnblr 

Pr   ERROR  to  the  District  Court  of   tbe  thiDgln  ao;  law  to  the  counsiyiiotw^ti 

CDiled  States  for  the  Dialrict  of  West  Tli-  ing.''    2  Rev.  Code  Vs.  484. 
ginia  to  review  a  Judgment  in  favor  of  defend- 
ant in  an  actioa  of  ejectment  lor  lands  in  West       Oranta  of  this  cbancter  have  iKcn  MM 

Viritinia.     AMrmed.  this  court,  as  well  as  tbe  highcA  eoun  t( 

The  facia  are  staled  In  the  opinion.  Virginia.  West  Vl^inl*  and  Kntnckr.  lU 

u.   av.— —  n„_i.^fof  pi^jQtjgjQ  error,  validity  sustained  by  eadi  of  those  cooit^  ■■ 

B  aod  W.  Moliohan  for  "">  construction  to  be  giveo  lo  then  ad]gd|rf 
to  be  that  do  lltte  or  rigbt  paaaes  to  tbe  ImMn 
lo  any  surveyed  landa  Uins  teserred  wHkb  As 

Jfr.  JusteM  Brewer  delivered  the  ODlnlon  "niitsof  theexterito'  boundaries.    Aritt.M- 

of  the  court:  'Or«.  80  D.  S.  6  Fet.  81  T8:  H];  Anutnm^. 

This  case  has  been  in  this  court  ouce  before.  'VorriU,  81  U.  8.  14  Wall.  180  [»:  TWI;  Of 

A  ludgment  in  favor  of  tbe  defendants  was  Wn*  v.  Ward,  8  Munf.  (Ta.)  Stl;  JRdtfe  f. 

reversed  on  account  of   an  error  in  pleading,  Oottg,  4  Rand.  (Va.)  S«S;    TmUtr  ».  JM^ 

JlaUttd  V.  Bvter,  119  V.  8.  841  [80:  482].     On  80  Gratt.  (Va.)  SS2;  Pafriek  ».  ftvte,  lOW. 

its  return  lo  ibe  trial  court  the  pleadinga  were  Va^  867;  ifryan  v.  ffatord.  81  W.  Va.  ft 

amended,  and  Ihecase  proceeded  10  trial  before  Jfaifwon  v.  Otwns,  Litt.  Bel.  Caa.  (Ky.)M. 

'n>i  ,       ,  '^ .  >       .  ...  T»    >nTw.awi   thai-  lh«   r^*11»»I«    *-.«•      ..Um*  ^ 


a  jury.  'The  Judgment  and   verdict   were  t  R  appears  that  Ibe  QallaUn  tract,  whoiew- 

second  time  in  favor  of  defendants,  and  again  »«?  "•*  P'"'"'  to  '•>«  Martin  sum;  aad  fOaL 

plaintiff  alleges  error.  "as,  partially  at  least,  within  tbe  extokr  on* 

The  fecis  are  these:    Upon  an  entry  made  "*  '*•?  ^'^  g«nt.    By  tho  lul*.  Hm*"* 

April   12,  1785,  and  a  survey   In   pursuance  »t«blisbed  by  thess  decisions,  the  land  wMfc 

thereof  August  24,  1794,  a  patent  issued,  on  "■«  Gft'Utin  survey  was  exdnded  ttm  m 

July  22,  1795.  from   the  Commonwealth   of  M»''ti'>  S^nt.    No  Utle  tbmio,  not  tmt 

Virginia,  for  two  Ibousand  acres,  lo  Albert  EondltionalorincboMaoB*.  passed  bythslW- 

Gallatin  and  Savary  De  Valcoulon.     flubse-  tin  patent.    Subsequentiy.  and  befoisttaW 

quently,  upon  entries  made  October  24,  17M.  J,843,  the  OallatiD  hmds  were  fortitlHd  ID  « 

aod  January  25,  1785,  and  a  survey  in  pursu-  Commonwealtb  of  VirgtnU  In  ooDsMom* 

ancethereof  Aprlll4,l7e5,apaientwasi8soed,  the  tWDpsymentof  Uxes.    OpllBidi».UA 

on  the  first  day  ot  January,  1798.  to  Ben-.min  ">e  Oenml  Asssmbly  of  TlniBla  nMSd  m 

Martin,  assignee  of  William  Wilson,  ..    the  Act  the  ihlrdsecUon  of  wbtehTassfoDow: 

Conmonweallh  of   Virginia,   for  eighty-flve  iij„ji-rt  a.ws_  .m^^^  fh.*  .n  lUL 

lbou™ddxl.u.d»i..c»^    Tbl.p&.iw«  „a.''j5to£ir^W,4£S'i?SjS2ft 

r''i,", J^T"  "  "  "S'if.'f  ^°,''  ""  't  SmoV.Sffla"  J  lSZ»  li«I»S|-l 

T^^li'^P'       BotfiT.dw.j.u.be  itu,,iji,S;JMimo3StTi»2i«« 

understood  Ibat  the  surrey  upon  wblch  thu  „™„r_„:!5  *e  .kTt.Ci:ri!2JZi__  .i_  a* 

,„..  1.  .ounJ«l  lueluj..  i.lT^^  of  ,ri„  S^^wTlS  i.,  taSSi'S^  ttX 

"~  Brat  day  of  January  next,  or  of  tbe  bOin  rf 

/or  loTuls.-  how  eon«(ru*d,-see  noCs  to  Watti  v.  ol  the  promoDS  Of  tbe  aww*!  AOi  « AIIW' 

Idndsey,  &M^  bly  heretofore  enaoted  In  wnwDOi  lo  •* 

As  lo  land  pmnt*  lo  radroads,  see  »«t*  to  KanMi  iinent  and    omitted  lutdl,  itaaU  be,  n4  ** 

pBa.Et.Oo.v.AtohlKUi,T.*a.F.B.Oo.miH.  nme  are  hereby,  BbKriotdj  (nosfcml  tt  W 

4M  1MC& 
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▼cfted  io  aoj  penoii  or  penftns  (other  than 
tbote  for  wboae  default  tbe  nine  may  baye 
iMeo  forfeited,  their  heirs  or  devlaeea),  for  ao 
iniioh  aa  audi  peraon  or  peraooa  may  have  Jiist 
title  or  claim  to.  kgal  or  equitable,  claimed, 
hdd  or  derifed  from  or  under  as  j  mut  of  tbe 
Commonwealth  bearing  date  premoa  to  tbe 
(trej  1st  day  of  January,  IBW,  who  shall  baye  dis- 
charged aU  tazea  duly  aaaeased  and  charged 
againitt  him  or  them  upon  auch  lands  and  all 
(axes  that  ought  to  have  been  assessed  or 
charred  thereon,  from  the  time  he,  she  or  they 
acquired  title  thereto,  whether  legal  or  equita- 
ble: ProMsd^  That  notbior  in  this  section 
contained  shall  be  oonstruM  to  impair  tbe 
ris:ht  or  title  of  any  person  or  persons  who 
ahaD  bona  flde  claim  sud  land  by  title,  legal  or 
equitable,  derived  from  the  Commonwealth, 
on  which  the  taxes  baye  been  fully  paid  up  ao- 
oording  to  law,  but  In  all  auch  cases  tbe  parties 
shall  be  left  to  the  strength  of  their  Utles  re- 
apectiydj.*  AcU  of  1841  and  1843,  chap.  18, 
p.  19. 

Tbe  plaintiff  claims  under  the  Martin  grant, 
and  insists  that,  by  virtue  of  this  Statute  and 
the  prior  forfeiture  of  tbe  Gallatin  lands,  the 
title  to  so  much  of  the  latter  as  is  within  tbe 
exterior  limits  of  tbe  Martin  survey  was  per- 
fected In  him.  Tbe  defendants  claim  by  virtue 
of  tax  deeds  made  by  the  Commonwealth  of 
Virginia,  through  Its  proper  olBcer.  Aa  the 
f  laintiff  must  recover  on  the  strength  of  bis 
title,  the  sinrle  qocalion  presented  is,  whether 
tbe  Act  of  1842  operated  to  transfer  the  for- 
feited Gallatin  lands  within  the  Martin  survey 
to  the  holders  of  thaf  grant.  Thia  question 
annat  be  answered  in  the  negative.  It  might 
be  sufficient  to  refer  to  the  case  of  Brvan  v. 
Wmard,  21 W.  Va.  06.  In  that  caae  the  pre- 
«iae  qu^tion  was  before  tbe  Supreme  Court  of 
Appeala  of  that  State,  and  decided  ssalnst  those 
«1aimlnr  under  the  Martin  grant  The  amount 
of  land  Tn  controversy  here  la  not  the  whole  of 
tbe  Gallatin  tract  of  two  thousand  acres,  or  all 
of  that  within  the  Martin  survey;  but  only  a 
-small  portion  thereof,  to  wit,  alwut  one  bun 
<ired  acrea.  And  In  the  case  of  Bqfan  v.  WU- 
lard,  the  controversy  waa  between  parties 
•claiming  under  the  Martin  grant  and  others 
•claiming  under  the  Gallatin  grant,  In  respect 
to  another  portion  of  the  latter  tract  also  with- 
in the  Mardn  survey.  The  cases  are  therefore 
Identical  The  same  points  were  made  and  the 
same  questions  presented,  with  one  exception, 
to  be  hereafter  noticed;  and  as  the  title  to  real 
•estate  and  the  construction  of  the  deeds  and 
fUtotes  In  respect  thereto  is  a  matter  of  local 
law,  thia  court,  while  exercislnr  an  Independ- 

•ent  luriadiction,  follows  aa  a  rufe  the  decisions 

(S77]    of  the  highest  court  of  the  SUte.    Burom  v. 
^MTmaa.  107  U.  8.  20  [27: 859]. 

The  ofrinion  of  Jvdgi  Snydor  In  the  case  of 
IPrfon  V.  WiUard,  in  which  all  the  other 
iudfres  concurred,  reviews  tbe  authoritlea  and 
fully  discusses  the  question;  and  if  it  were  a 
new  and  entirely  open  one,  and  no  vveiirbt 
were  to  be  riven  Io  the  expression  of  opinion 
'rom  the  highest  court  of  tbe  State,  it  would 
be  difficult  to  resiit  the  force  of  his  argument 

In  view  of  thia  opinion  we  shall  content  our- 
aelvea  with  aimply  stating  oar  cooclualons. 
No  title  or  claim  of  any  kind,  legal  or  equita- 

14#  U.  ft. 


ble,  passed  to  tbe  patentee,  Martin,  to  any  por- 
tion of  the  Gallatin  tract  In  NiehoUY.  Com^, 
4  Rand.  886,  the  syllabua  la  aa  follows: 
"Where  a  patent  is  Issued  In  pursuance  of  the 
Act  of  17o8,  which  includes  in  Ita  general 
couraea  a  prior  claim,  it  doea  not  paas  to  the 
patentee  the  title  of  the  Commonwealth  in  and 
to  tbe  lands  covered  Xrr  such  prior  daim.  aub* 
ject  only  to  tbe  title,  whatever  it  may  be,  in  the 
prior  claimant;  but,  if  that  title  la  only  a  prior 
entry,  and  becomea  vacated  by  neglect  to  aur- 
vey  and  return  the  plat,  anyone  may  lay  a 
warrant  on  the  same,  as  in  other  cases  of  va- 
cant and  unapraopriated  landa."  Pairiek  v. 
Drydifi,  10  W.  Ya.  887;  Amutrong  v.  Mcrriii, 
81  U.  6.  14  Wall.  120  [20:  706].  The  only 
parties  entitled  to  the  beneilt  of  the  Act  of 
1842  are  those  who  have  "Just  title  or  claim," 
legal  or  equitable,  under  aome  grant  of  the 
Commonwealth.  Aa  the  patentee  had  no  title 
or  claim,  leral  or  equitable,  to  these  excluded 
lands,  it  foUows  that  the  Aol  waa  not  one  for 
his  benefit 

In  order  to  distinguish  this  case  from  that  of 
Bryan  v.  WiUard,  and  to  avoid  tbe  force  of 
that  decision,  counsel  for  plaintiff  in  error  con- 
tends that  by  the  Martin  patent  the  area  of  ex- 
cluded lands,  as  expressed  therein,  was  6,786 
acres;  and  that  aa  there  was  nothing  In  evi- 
dence in  that  case  to  show  the  extent  of  prior 
clalma,  the  preaumption  was  that  these  Gallatin 
lands  were  excluded;  while.  In  this  case,  he  in- 
sists that  he  baa  shown  other  prior  claims 
within  the  exterior  boundaries,  amounting  to 
eight  or  nine  thousand  acrea.  Independently  of 
the  Gallatin  lands;  but  tbe  evidence  does  not 
sustain  bis  contention.  The  survey  of  Thomas 
Edgar's  claim,  to  which  he  refers  (six  thousand 
aeven  hundred  and  eighteen  acres  of  which,  sc- 
cording  to  the  testimony,  lie  within  the  Msrtin 
grant),  was  not  coinpleted  until  April  20, 1796. 
which  was  after  the  issue  of  tbe  pntent,  and 
therefore  that  tract  could  not  come  within  tbe 
description  therein  of  excluded  lands.  Tbcre 
is  nothing  to  distinguish  the  case  from  that  of 
Bnfanf.  Willard, 

Because  the  views  expressed  in  Biyan  v. 
WiUard  are  correct,  because  it  is  the  decision 
of  the  highest  court  of  a  Stale  upon  tbe  ques- 
tion of  tbe  Utle  to  real  estate  within  its  bound- 
sries,  and  becauae  that  case  is  tdentlml  with 
this,  the  Judgment  €f  the  trial  court  i9  affirmed. 

The  ChitfJvttict  and  Mr.  J^ttUe  Brmdlej 
took  no  part  in  the  consideration  and  dedsioi 
of  thia 


BANK  OP  UNIONTOWN.  Ptg.  in  Err., 

V. 

DAVID  J.  B4ACKBY. 
03ee8.€L  Bepoiterli  ed.  aO-MJ 

Bxtsrtetcn  ef  pawment  of  note  dieekargee  in' 
dcreer — imsa  tndcrtereeoneent to  eartenmoni$ 
imuffieient  to  make  Mm  Uahl&^orbmtraneete 
erne  aoee  not  dieeharge  indoreer  wMsn  eaUn' 
eion  qfpagwuni  ffnoie  eannoi  As  ii\ferred^ 

1.   Wbsre  one  of  tbe  makafs  of  a 
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Nora.— irii€fi  mi  indoreer  eon  eMepe  wont  ef 
ffCdcroMom  dureee,  framd  and  other  deft 
nou  to  MoDonaM  v.  Macrader J.'Tllb 
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Biffiis  it  u  surety  for  the  other,  mn  agreement  be- 
tween the  holder  and  the  principal  maker  to  ex- 
tend the  time  of  payment  discharges  the  snrety  if 
made  without  his  consent,  and  such  discharge  of 
the  surety  without  the  consent  of  the  indorser 
discharges  the  indorser  also. 

i.  An  agreement  by  an  accommodation  indorser 
of  a  note  that  the  payment  thereof  may  be  ex- 
tended, means  an  extension  with  the  consent  of 
the  makers:  and  where  an  extensiop  is  made  with 
the  consent  of  only  one  of  two  makers  of  the 
note,  so  as  to  discharge  the  other,  and  so  as 
thereby  to  increase  the  liabUities  of  the  indorser 
without  his  consent,  the  indorser  is  discharged. 

a.  An  actual  forbearance  to  sue  a  note  without  an 
agreement  to  forbear  to  sue  does  not  discharge  a 
surety  or  an  indorser. 

4.  An  agreement  for  extension  of  time  of  payment 
of  a  note  cannot  be  inferred  from  the  mere  pay- 
ment of  interest,  where  the  holder  never  agreed 
to  extend  payment  except  upon  receiving  a  new 
note  signed  by  both  makers  of  the  old  one, 
which  was  never  given. 

[No.  827.] 

Bubmitted  April  gO,  1891,    Jbeeided  May  11, 

1891. 

rr  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana  to 
review  a  judgment  in  favor  of  defendant  in  an 
action  on.promissory  notes.  Beoened  and  coie 
remanded  with  directions  to  enter  judgment  for 
plaintiff  on  the  second  and  fourth  counts. 

Statement  by  Mr.  Justice  Gray: 
This  was  an  action  brought  September  14, 
1886,  by  the  Bank  of  Union  town,  a  corporation 
of  Kentucky,  against  David  J.  Mackey,  a  citi- 
zen of  Indiana,  as  indorser  of  two  promissory 
notes  for  $5,000  each,  one  dated  July  20,  and 


the  other  July  &),  1886,  Bigned  by  the  Moai 
Vernon  Mill  and  Elevator  Company  and  br 
G^rge  Kaas,  and  W^able  to  thie  defeodnti 
order  at  the  plaintifra  Bank  in  four  mootto 
after  date,  with  interest  at  the  rate  of  eight  per 
cent  yearly  after  matuiity  untQ  paid,  iks 
complaint  contained  four  coanta,  two  on  mk 
note. 

The  first  and  third  ooonts  aSkgied  tint  the 
note  was  in  fact  signed  by  Uie  oompiirf  it 
prindpal  and  by  Naaa  as  surety,  and  was  is- 
dorsea  by  Mackev  for  the  aconmmodition  of 
the  company,  ana  discounted  by  the  pbdoliff 
in  July,  1885;  that  on  November  fn,  186S, 
Kaas  being  then  ill  of  what  proved  to  be  Ui 
last  sickness,  and  by  reason  thereof  beint  m- 
able  to  transact  or  consider  any  matter  onMi' 
ness,  as  the  defendimt  well  Imew,  the  compeBf, 
desiring  to  renew  the  note,  procured  the  » 
f endant  to  sign  and  deliver  to  the  plaiDtiff  n 
instrument  in  writing  (set  forth  in  raD,  ooe  of 
which  is  copied  in  the  mugin,*  and  the  ote 
differed  only  in  the  description  of  the  dilv 
when  the  note  was  made  and  payaU^  I7 
which  he  waived  presentment  for  peyMl^ 
protest  and  notice  of  protest  of  the  note,  nd 
consented  that  the  time  for  the  parment  tbiseof 
might  be  extended  until  he  shoald  give  Botfee 
to  the  contrary  in  writing;  tk€i  011 


*  This  memorandum  wttnesseth  that  In  the  bk^ 
ter  of  a  certain  promissory  note  for  live  tbassmM 
dollarR,  dated  July  20, 188S.  and  doe  VowmtherUWk 
188S,  wherein  the  Meant  Yemon  MDI  and  BetilV 
Ck>mpanv  and  Oeonre  Maaa  are  makofaaadOJL 
Mackey  is  indorser,  the  undentgned  berelir  weiwi 
presentment  for  payment,  protest..  noCioe  off  p^ 
test,  and  consents  that  the  payment  therao<  mt^fts 
extended  until  he  gives  written  notioe  to  theoor 
trary.  Dated  at  BvansvUle,  Indiana,  tUs  Mh  4r 
of  Kevomber,  1886.  0,  J,  7~ 


As  to  liuluiZtty  and  rioMs  of  indorser  before  vaiuee, 
see  note  to  Bey  v.  Simpson,  16:200. 

It  is  immaterial  wliether  indorser  receives  notice,  if 
duedUigenee  is  used  in  sending  iL  See  note  to  Har- 
ris V.  Robinson,  11:10001, 

As  to  notes  payable  on  demand;  vhen  they  must 
be  presented  to  hoUd  indorsers^—see  note  to  Morgan 
V.  united  States,  ZBAOiL 

As  to  protest  for  non-aoeeptcmee^  when  necessary^ 
see  notes  to  Wilsons.  Lenox,  2:79;  Brown  v.  Barry, 
1:688. 

What  deXay  in  presentment  of  a  cheek  wiU  discharge 
the  drawer.   See  note  to  0*Brien  v.  Smith,  17KM. 

That  promise  to  pay  or  admouAed^ment  of  liohO- 
Uy  after  maturity^  by  indorser,  with  hnowHedgecf 
the  laches^  is  waiver  of  notice,  see  note  to  Thornton 
V.  Wynn,  6:506. 

As  to  notice  of  demand,  fiSTipayment,  protest;  when 
andhowgiven;  New  Torh  StaUUeas  to  holidays  as 
to  grace,— see  note  to  Bussard  v.  Levering,  5:216. 

Certificate  of  notary,  evidence  of  what  facts;  pre^ 
sentment,  demand  and  noHce;  when  drawer  or  in^ 
dorser  is  not  entiUtledtfi  notice.  See  note  to  Fenwiok 
V.  Seats,  2aQL 

ExUnaioncftime  of  payment  when  discharges 
indorser  or  surety. 

An  extension  of  time  with  the  consent  of  the 
surety  does  not  discharge  him.  Sawyer  v.  Senn,  27 
&  C.  261;  Hutchinson  v.  Wright,  61 N.  H.  106. 

In  order  to  release  a  surety,  the  agreement  for 
an  extension  need  not  be  in  express  terms.  Kerns 
V.  Ryan,  26  HI.  App.  177. 

An  extension  of  time  that  will  operate  to  release 
a  surety  on  a  promissory  note  must  be  fOr  a  defi- 
nite time,  without  the  consent  of  the  surety,  and 
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upon  a  new  and  inffioient 
dall  V.  Hunter,  28  in.  App. 
HL  App.  177. 

An  extension  of  time,  to  releaae  the  iai«ly,BHt 
be  such  as  win  tie  the  hands  of  tha  eiadHee.  Mh^ 
riman  v.  Barker.  121  Ind.  T4, 

Mere  negligence  or  paadvv  iaaoUftty,  eoA  • 
neglect  to  call  the  principal  to  an  aeoooat  In  a  n^ 
aonable  time,  or  to  enfot«e  payment  bylkiier 
want  of  care  in  examining  aoooantepreeenlriivii 
not  discharge  the  surety.  Kewaik  v.  Bloafti  ■  I> 
J.L.26. 

An  agreement  to  stay  ezeeottonii  not  an 
ment  to  give  time  forte  payment  of  a 
anddoeenot  dleobarge  a  surety  fty  the 
Duer  V.  MorOl,  20  DL  AppwMk 

Where  the  payee  of  a  peraw^Dy 
takee,  as  collateral  eeeurtty,  a  note  oeeoMllr 
mortgage  maturing  at  a  later  data.  IMi  dosiMltf 
Iteelf ,  In  theabeenoe  of  an  agreauMBt  to  ~ 

extend  the  time  or  disoharge  the ,. 

Ine.  ft  Sav.  Inst  v.  Yahle,  IB  HL  App.  OT. 

A  judgment  against  prlnelpal  and  soiety 
notextingulBh  the  relation  bitwaen 
oreditoiB  after  judgment  givn  ttea  to  Ihi 
pal,  the  eoretyle  dieoharged.  BanMST* 
(Pa.)  26  W.  N.  a  1681 

The  extension  of  the  tloia  of  payaenftcC  a  liff^ 
by  an  Infant  legatea,  nadewitbouilhaaoMSuf 
theeuretiee  of  the  reelduavyleiataa,  deae  noli^ 
lease  them,  unleas  ratllled  after  attata^  Ml  a^ 
jority.   DurCee  V.  Abbott,  a  MIeh.  «L 

A  Burety  le  released  by  an  TrimwlTrn  €(  Una  tf 
payment  without  hie  consents  Pilee  ▼•  Bea^  9 
Weet.  Bep.  SIO,  IM  HL  tut  LattbMt  ▼.  flMte  t 
Iowa,  168;  Poet  v.Loiey^f  Wait.  ■ap^MMUfcC^ 
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99, 1886,  J^aat  Mi  hating  recovered  euffieiently 
io  tranead  any  buiinem,  cr  io  renew  the  note,  or 
to  eone&nt  to  an  ezteneion  qf  the  time  of  payment 
thereof,  the  interett  on  the  note  for  four  months 
after  maturity  teas  paid  by  the  company,  and  the 
time  for  payment  thereof  wa$  extended  for  those 
four  months:  thatKaas  had  died;  aod  that  by 
force  of  the  Btatutea  of  Kentucky  (set  forth  io 
the  complidnt  and  copied  in  the  margin*)  the 
note  was  placed  on  the  footing  of  a  foreign  bill 
of  exchange,  and  the  plaintiff  was  entitled  to 
maintain  its  action;  and  that  no  part  of  the 
note  had  been  paid  but  the  interest  thereon,  as 
aboee  stated. 

To  each  of  these  counts  the  defendant  de- 
murred, and  the  court  sustained  the  demurrers. 

The  second  and  fourth  counts  were  substan- 

r2221  ^^'y  ^^^®  ^®  ^^^  ^°^  third,  except  in  substi- 
^  ^  tutinff,  for  the  words  above  printed  hi  italics, 
an  allegation  (after  setting  forth  the  instrument 
of  NoTember  20, 1885)  *'that  in  consideration  of 
the  agreements  therein  contained,  this  plaintiff 
did  not  cause  the  said  note  to  be  protested  for 
nonpayment,  and  consented  that  it  might  be 
renewed,  and  forebore  to  sue  thereon  until 
after  the  decease  of  said  Naas,"  and  an  allega- 
tion that  no  part  of  the  note  had  been  paid  but 

the  sum  of  $186.65  paid  on  December  20, 1885 

• 

*  **Proini8Bor7  notes  payable  to  any  person  or 

Srsons,  or  to  a  oorporation,  and  payable  and  nego- 
ible  at  any  bank  inoorporated  under  any  law  of 
this  Oommoowealth,  or  organized  in  tnto  Oonunon- 
wealth  under  any  law  of  the  CJnlted  States,  which 
shall  be  indorsed  to  and  discounted  by  the  bank  at 
which  the  same  is  payable,  or  by  any  other  of  the 
banks  in  this  Oonunonwealth«  as  above  speoifled, 
shall  be,  and  they  are  hereby,  placed  on  the  same 
footinff  as  foreign  bills  of  exchange.*'  Gen.  Stat. 
ohap.  s,  in. 


To  each  of  these  counts  the  defendant  filed 
an  answer,  admitting  the  making  of  the  notea 
by  the  company  as  principal,  and  by  JSaas  aa 
surety,  and  the  defendant's  indorsement  there- 
of for  the  accommodation  of  the  company;  and 
setting  up  that  on  December  21,  1»S5,  Kaaa 
died,  leading  children;  that  on  December  24, 
1885,  an  administrator  of  his  estate  was  ap- 
pointed and  qualified;  liud  that  on  December 
29,  1885,  the  plaintiff,  in  consideration  of  tho 
payment  to  it  by  the  company  of  interest  on 
the  note  for  four  months  and  three  days  from 
its  maturity,  agreed  with  the  company  to  ex-^ 
tend  the  time  of  payment  of  the  note  for  that 
period,  all  of  which  was  done  without  tho 
knowledge  or  consent  of  the  defendant  or  of 
the  administrator  of  Naas.  A  replication  waa 
filed,  a  jury  was  duly  waived  in  writing  and 
the  case  was  submitted  upon  the  issues  of  fact 
to  the  decision  of  the  court,  which  made  the 
following  findings  of  fact: 

"When  the  notes  in  suit  were  about  to  ma- 
ture, to  wit,  November  20,  1885,  the  plaintiff^ 
having  signified  to  the  principal  debtor,  tho 
mill  and  elevator  company,  its  willingness  to 
extend  the  credit  upon  renewal  notes  made  by 
the  same  parties  who  executed  the  originsi 
notes,  but  the  surety,  Naas,  being  too  sick  to- 
Join  in  the  execution  of  new  notes,  the  ofilcers 
of  the  mill  and  elevator  company  prepared 
and  procured  the  defendant  Mackey  to  sign 
the  writings  set  out  in  the  complaint,  waiving- 
presentment,  protest,  etc.,  of  the  notes  in  suit. 

"From  this  time  until  December  29,  1885, 
yarioua  communications,  verbal  and  written, 
passed  between  the  officers  of  the  plaintiff  Bank, 
and  the  officers  or  agents  of  the  mill  and  eleva- 


That  an  entension  may  release  the  surety,  payee 
most  have  knowledge  of  the  suretyship.  Post  v* 
Loeey,  9  West,  Bep.  818,  111  Iqd.  74. 

Where  a  principal  on  a  promissory  note  procures 
its  sonender  and  an  extension  of  time  by  present- 
ing a  new  note  on  which  he  has  forged  his  surety's 
name,  the  extension  so  procured  does  not  discharge 
the  surety.    Hubbard  v.  Hart,  71  Iowa,  068. 

A  promise  of  an  extension  of  time  of  payment, 
upon  the  payment  of  Interest  after  the  maturity 
of  the  debt,  will  not  release  a  surety.  Boring's 
App.  (Pa.)  9  Gent.  Bep.  804. 

The  surety  Is  not  discharged  by  the  mere  indul^ 
irence  of  the  principal  debtor  by  the  creditor. 
Powers  V.  Silberstein,  10  Cent  Bep.  477, 108  N.  Y.  188. 

The  mere  forbearance  of  a  guardian  to  preserve 
the  Uen  of  his  ward's  dalm  against  the  estate 
of  a  deceased  debtor  will  not  discharge  the  hitter's 
surety.    Ned's  App.  (Pa.)  lO  Cent.  Bep.  818. 

A  binding  contract  between  a  creditor  and  prin- 
cipal debtor,  for  extension  of  the  time  of  payment, 
disohargee  the  surety.  Bond  v.  Yanneas  (N.  J.)  2 
Cent.  Bep.  748. 

An  extension  of  time  granted  by  the  creditor  to 
tbe  principal  promisor  wiU  not  discharge  the  surety , 
wliere  the  creditor  has  not  thereby  suspended  Us 
rlffht  to  proceed  at  law  against  the  prlndpal  debt- 
or. Hartman  ▼.  Redman.  8  West.  Bep.  480,  21  Mo. 
App.  24. 

Part  payment  of  a  note  overdue  is  no  considera- 
tion to  support  an  agreement  to  extend  the  time  for 
tbo  payment  of  the  balance,  and  does  not  release 
tbescoety.   Inge]8v.SutUff,86Kan.444. 

A  creditor  may  extend  the  time  for  his  debtor  to 
pay  him,  without  discharging  the  surety,  if  by  the 
same  agreement*  m  express  terms,  he  reserves  his 
a^r^eement  with  the  surety.  Haael  v.  Sinex  (DeL) 
•  Cent  B^>.  868. 

140  U.  & 


I  An  agreement  with  a  prindpaL,  on  a  sutBdent- 
consideration,  to  forbear  to  sue  for  a  fixed  period^ 
without  reserving  the  right  to  proceed  against  the- 
surety,  and  made  without  his  assent,  will  exonerat»- 
him  from  liability.  The  exoneration  grows  out  of 
the  agreement  to  forbear,  and  is  not  affected  by  the^ 
creditor's  breach  of  it  Forbes  v.  Sheppard,  88  N. 
0.  lU;  Stuart  v.  Lancaster,  84  Ya.  772;  Mann  v. 
Brown,  71  Tex.  241. 

Part  payment  of  a  debt  bdog  no  consideration 
for  a  promise  to  delay  collection  of  the  balance., 
and  such  promise  to  delay  bdng  nudum  pactum^  it 
will  not  rdease  a  surety.  Holliday  v.  Poole,  77  (Ja* 
160. 

Mere  passive  delay  in  prosecuting  a  remedy 
against  a  prmdpal  does  not  operate  to  release  a^ 
surety.   Benedict  v.  Olson.  87  Minn.  4B1;  First  Nat. 
Bank  v.  Homesley,  98  N.  C.  581. 

A  mere  suspension  of  execution  against  th*- 
prindpal  wiU  not  discharge  the  surety  unless  it  i» 
by  an  agreement  not  to  issue  execution  or  attempt 
collection.   Francisco  v.  Bhdton.  86  Va.  779. 

Where  a  prlndpal  extends  the  time  of  payment  io. 
any  binding  way.  so  as  to  legally  prevent  him  from 
enforcing  the  obligation  signed  l^  the  surety,  if  it 
is  done  without  the  latter's  consent  the  surety  i»> 
discharged.  Wickham  v.  Terhune  (Sup.  Ct)  28  N. 
Y.  8.  B.  860;  Home  Nat  Bank  v.  Waterman,  80  HL 
App.  688. 

The  payment  of  interest  on  a  note,  in  advance, 
by  amaker  to  the  holder  after  maturity,  does  not 
of  itself  establish  a  binding  agreement  to  extend 
the  time  of  payment  so  as  to  constitute  a  defense- 
by  a  surety  that  sudi  an  agreement  was  made  with- 
out his  consent  Gttlien's  Bank  v.  Moorman,  8» 
Mo.  App.  484. 
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tor  company  In  respect  to  the  renewal  of  these 
notes,  including  a  letter  of  the  latter,  dated 
December  2,  lw5,  which  is  of  the  tenor  fol- 
towioe:  'Owing  to  Mr.  Gteorge  Naas's  con- 
tinaed  illness  we  have  not  as  yet  presented  to 
him  the  matter  of  the  renewiu  of  our  paper. 
If  you  will  kindly  send  us  statement  of  interest 
for  four  months,  we  will  remit  the  amount; 
also  please  send  few  blank  notes,  so  that  we  can 
have  them  filled  out  at  earliest  opportunity.' 

"In  reply  to  said  letter  the  plaintiff  sent  to 
^e  defendant  tbe  blank  notes  filled  out  for 
four  months,  ready  for  signature,  and  also  a 
statement  of  the  amount  of  interest,  with  the 
direction  that  the  interest  should  be  remitted 
alone  with  the  renewal  notes. 

"On  December  21,  Kaas  died  intestate  at  his 
home  in  Mt.  Vernon,  Indiana,  leaving  children, 
and  on  December  80,  1885,  William  Louden 
was  appointed  administrator  of  his  estate. 

"Od  December  29  the  mill  and  elevator  com- 
pany paid  to  the  plaintiff,  and  the  plaiotiff  re- 
ceived, the  sum  of  |273.80,  as  and  for  the  inter- 
est upon  Uie  notes  in  suit  for  four  months  on 
each  from  the  date  of  maturity — that  is  to  say, 
from  the  28d  and  29th  days,  respectively,  of 
November,  1885,  until  the  26th  dav  of  March 
and  the  Ist  day  of  April,  1886,  and  oeing  inter- 
est in  advance  from  December  29,  1885,  until 
the  last-named  dates. 

"When  this  interest  was  paid  and  received, 
the  officers  of  the  Bank  were  i^orant  of  the 
death  of  George  Naas,  and  still  expected  the 
mill  and  elevator  company  to  procure  and  de- 
liver renewal  notes  as  theretofore  had  been 
proposed.  Nothing  was  said,  at  the  time,  ex- 
pressly in  respect  to  an  agreement  for  an  exten- 
sion of  time,  nor  was  anythiDg  said  to  qualify 
or  affect  the  legal  force  of  the  payment  and 
receipt  of  the  interest  in  advance.  Neither  the 
heirs  nor  the  legal  representatives  of  Naas 
knew  of  or  ever  afterwanls  assented  to  this  pay- 
ment of  interest,  or  to  an  extension  of  the  time 
of  payment  on  those  notes. 

"The  defendant, Mackey, neither  at  nor  before 
the  time  thereof  had  knowledge  of  this  pay- 
ment of  interest,  and  never  afterwards  did  he 
assent  to  or  ratify  the  transaction  with  a  knowl- 
edge that  it  had  been  done  without  the  con- 
sent of  the  heirs  and  of  the  representative  of 
Naas.** 

Upon  the  facts  specially  found,  the  court 
concluded,  as  matter  of  law,  "that  there  was 
made  an  agreement  for  an  extension  of  time, 
as  alleged  in  the  answer,  whereby  the  heirs  and 
representative  of  the  estate  of  the  surety,  Naas, 
were  released  from  liability  on  the  notes  in 
suit;  and  this  having  been  done  without  the 
consent  of  the  defendant  Mackey,  he  is  also 
released  from  liability,  and  is  entitled  to  judg- 
ment in  his  favor  upon  the  issues  Joined  and 
for  his  costs." 

Judgment  was  rendered  accordingly  for  the 
defendant,  and  the  plaintiff  sued  out  this  writ 
of  error. 

Mr,  8.  B.  Vance,  for  plaintiff  in  error: 
The  payment  of  interest  in  advance  is  a  suf- 
ficient consideration  for  an  a^rreement  to  for- 
bear, and  may  of  itsell  be  sufficient  prima  fa- 
cie evidence  of  such  agreement. 

Daniel,  Neg.  Inst.  g§  1315-1818:  Brandt, 
Suretyship  and  Guaranty,  §  805;    Praton  v. 

488 


Benning,  6  Boah,  566;  Pollo<^  Oont  1-1;  i 
McLemare  ▼.  iVtodS,  25  U.  &  18  What  BM  i 
(6:726).  1 

A  stipulation  that  "all  the  dgnen  agrae  li 
be  holden,  should  the  time  of  payment  be  oe*   • 
tended."  binds  a  surety  to  one  extension  fort   '■ 
definite  time,  but  not  to  an  indefinite  extente   ' 
of  the  time  of  payment  made  bj  agreement  W 
tween  the  principal  and  payee. 

Rochester  8av.  Bank  ▼.  Chick,  6  New  Ik 
Rep.  858,  64  N.  H.  410. 

Mr.  G.  V«  Meiudas  for  defendant  in  «nt 

Mr,  JvsHee  Grmij  delivered  Oe  opfadn  of 
the  court: 

It  being  alleged  by  the  plaintiff,  and  admittel  ^ 
by  the  defendant,  that  Naas,  one  of  the  aukn 
of  the  notes  in  suit,  siened  them  as  sarety  for 
the  Mount  Vernon  Mill  and  Elevator  Oo» 
pany,  the  other  maker,  and  that  th^  dfffwhii^ 
Mackey,  indorsed  the  notes  for  the  acoona^ 
dation  of  that  company,  there  can  he  no  dootl 
that  an  agreement  between  the  holder  of  Ihi 
notes  and  the  principal  maker  to  extnd  Ihl 
time  of  payment  for  a  definite  tfme,  wfttort 
the  consent  of  the  surety,  would  dHadugt  U% 
and  that  such  diBcharse  of  the  sorely,  wfttort  ^ 
the  consent  of  the  indorser,  wooMTdiKbBqp 
the  indorser  also.  : 

The  agreement  in  writins  between  thehsMg  J 
and  the  indorser,  as  to  each  note,  faj  whkfc  the 
indorser  "consents  that  the  payment 
may  be  extended  until  he  giyes  written 
to  toe  oontrary,**  evidently  oontempbled 
authorized  only  an  extension  of  time  lAUk 
should  neither  discharge  nor  increase  the  H^ 
bility  of  any  party  to  the  note.    It  kxiked  IS 
an  extension  consented  to  by  both  the  mahn 
of  the  note,  and  leaving  tliem  both  liable  Is 
pay  it  at  the  end  of  the  extended  time;aDd  set 
to  an  extension  of  time  by  agreement  betvem 
the  holder  and  the  principal  maker  only,  wUeh 
would  discharge  the  second  maker,  bosff  oal|f 
a  surety,  and  prevent  the  indorser,  upon  pi^ 
ing  the  amount  of  the  note,  from  hafisg  » 
course  to  him,  as  well  as  to  the  prindpsL 

As  the  first  and  third  counts  alteed  ss  » 
tension  of  the  time  of  payment  of  tSe  ools  If 
the  holder  by  agreement  with  the  priMpI 
maker  only,  without  any  knowledge  er  ee» 
sent  of  the  surety,  the  demurren 
counts  were  rightly  sustained. 

But  upon  the  second  and  fourth 
case  is  presented  in  a  different  Ml^ct 

Each  of  these  counts,  withoat  iXkt^M 
the  receipt  by  the  plaintiff  of  any  ulotflCI 
other  consideration  from  the  defendailker  ST 
agreement  to  renew  or  extend  the  ads  kf 
definite  time,  simply  alleged  gencnl^  thU  " 
plaintiff  did  not  cause  the  note  to  be 
for  nonpayment,  and  oonsented  that 
be  renewed,  and  forbore  to  sue 
after  the  death  of  the  surety.    This  «M 
an  allegation  of  a  definite  agreenwBt  to 
bear  to  sue,  but  only  of  an  actual 
which  would  not  duchaige  %  tors^  or  an 
dorser. 

The  defendant  evidently  so  mdenlood  H 
allegations  of  these  coonts,  for.  Instead  of  i 
mumng  to  them  (as  he  bad  to  the  o8 
counts),  he  answered,  seltimr  op  %  dels 
agreement  between  the  plaintur  and  tte  |i 
cTpal  maker  to  extend  the  time  of  paynwnt 
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the  DOte  for  four  months  firom  its  maturity,  in 
consideration  of  the  {Niyment  of  interest  on 
(he  note  during  such  extension  of  time. 

But  the  special  findings  of  fact  wholly  faO 
to  support  tnis  defense.  From  those  findin|[:s 
it  appears  that,  the  plaintiff  having  signified  to 
the  principal  maker  its  willingness  "to  extend 
the  credit  upon  renewal  notes  made  hy  the 
same  pardes  who  executed  the  original  notes," 
^nd  the  surety  being  too  sick  to  join  in  the 
execution  of  new  notes,  the  plaintiff  sent  to 
the  principal  maker,  at  its  request,  a  statement 
of  the  interest  for  four  months,  as  well  as 
blank  renewal  notes  to  be  signed  by  both  mak- 
ers when  the  surety  should  be  able  to  do  so; 
and  that  such  interest  was  paid  bv  the  princi- 
pal and  reoeiyed  by  the  plaintiff  after  the  sure- 
ty's death,  the  plaintiff  at  that  time  being 
ignorant  of  his  death,  and  expecting  that  the 
principal  would  procure  and  deliver  renewal 
notes  as  before  proposed,  and  nothing  being 
then  said  as  to  an  agreement  for  an  extension 
of  time,  or  as  to  the  effect  of  the  payment  of 
interest.  No  present  agreement  for  an  exten- 
sion of  time  can  be  inferred  from  the  mere  pay- 
ment of  interest  under  such  circumstances. 
The  necessary  conclusion  from  the  facts  found 
is,  that  the  plaintiff  never  agreed  to  extend 
payment  of  the  old  notes,  except  upon  receiv- 
ing new  ones  signed  by  both  makers,  which 
were  never  given;  and  that  the  payment  of  in- 
terest has  no  effect  upon  the  case,  except, 


admitted  in  the  complaint,  by  way  of  deduc- 
tion from  the  amount  that  the  plaintiff  is  en- 
titled to  recover. 

Judgment  reverted,  and  caee  remandad  with 
directums  to  enter  judgment  for  thsplaintif  on 
the  second  and  fourth  counts. 


HORACE  B.  MULLAN,  Appi., 

e. 

UNITED  STATES, 
lase&a  B^porter*8ed.MD-S17.) 

ITavdl  courts-martial,  haw  constituted— power  of 
commander  of  a  squadron  to  sontene^disere- 
tton  of  commander-inrchitf  of  Vie  squadron — 
dtscTfiionary  power,  effect  i^—power  of  Pres- 
ident to  dismiss  naval  ojflcer. 

L  The  Statute  as  to  naval  oourts-martlal  permits 
an  offloer  of  tlie  navy  to  be  tried  bj  a  court-marw 
tiaU  more  than  one  half  of  whose  members  are  his 
jontois  in  rank,  if  it  oannot  be  avoided  without  in- 
jury to  the  service. 

%  The  commander-in-chief  of  a  squadron  not  op- 
erating or  stationed  in  the  waters  of  the  United 
States  has  the  power,  without  express  authority 
from  the  President,  to  convene  a  general  oourt- 
martlaL 

Z.  Whether  the  interests  of  the  servloe  permit  the 
postponement  of  the  trial  of  an  offloer  of  the 
navy  until  a  oourt-martlal  ran  be  organised  of 
which  at  least  one  half  of  its  members,  excluslTe 
of  the  president,  wiU  be  his  seniors  in  rank,  or  re- 
quire a  prompt  trial  by  suoh  officers  as  oan  then 
be  assigned  to  that  duty,  are  matters  oonmiitted 

Nora.— ^  to  naval  ecurts-martiai;  juriadtctionof^ 
<u  to  persona  and  officers:  how  eonstUuted,  ete.,- 
note  to  Wilkes  V  Oinsman,  12: 018. 
140  D.  S  U.  S..  Book  85. 


to  the  disoretUm  of  the  oommander-tn-ohlef  of 
the  squadron,  which  It  will  be  presumed  was  prop- 
eriy  exercised. 
4.  A  statute  which  gives  a  discretionary  power  t6 
any  person,  to  be  exercised  by  him  upon  his  own 
opinion  of  oertaln  facts,  constitutes  him  the  sole 
and  exdusive  judge  of  the  existence  of  those 
facts. 

ft.  Notwithstanding  sea  ft  of  the  Act  of  July  18, 
1880,  the  President  can,  with  the  advice  and  con- 
sent of  the  Senate,  supersede  an  officer  in  the  mil- 
itary or  naval  service  by  the  appointment  of 
someone  in  his  place. 

[No.  880.] 

Argued  and  Submitted  April  21, 1891.    Jkcid- 
ed  May  11, 189U 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  dismissmg  a  claim  of  a  commander 
in  the  navy  to  recover  pay  for  his  services. 
Aflbrmed. 

Statement  by  Mr,  Justice  HarUu&t 

On  the  18th  of  February,  1888,  the  United 
States  steamer  Ashuelot—in  charge  of  the  ap- 
pellant as  commander  in  the  United  States 
navy  and  attached  to  the  Asiatic  squadron  un- 
der Kear  Admiral  Clitz — ^ran  upon  a  ro<^  and 
was  lost,  with  eleven  of  the  crew.  The  Kavy 
Department  received,  March  16, 1888,  from  the 
rear  admiral  a  message  sent  hj  cable  from 
Hong-Eong,  in  these  words:  "Inquiry  finish- 
ed; Mullan  culpable;  others  exonerated;  court- 
martial  impossible;  directions  requested."  In 
response  to  this  message  the  Department,  on 
the  19th  of  March,  1888,  issued  orders  to  Cap- 
tains William  P.  McCann  and  Joseph  K.  Mil- 
ler and  Master  Samuel  C.  Lemly  to  proceed  to 
Tokobama,  Japan,  and  report  to  the  command- 
er-in-chief of  the  Asiatic  station.  These  or- 
ders were  issued  to  enable  that  officer  to  organ- 
ize a  court-martial  to  tiy  Mullan  for  the  loss  of 
the  Ashuelot. 

Subsequently,  April  80, 1888,  Rear  Admiral 
Pierce  Crosby,  who  had  then  assumed  com- 
mand of  the  United  States  squadron  on  the 
Asiatic  station,  ordered  a  general  court-martial 
to  convene  on  board  the  flag-ship  Richmond, 
at  Hong-Kong,  on  the  2d  of  May,  1888,  for  the 
trial  of  Mullan.  The  court  was  composed  of 
the  following  persons,  any  five  of  whom  were 
empowered  to  act:  Captain  William  P.  Mo- 
Cann,  Captain  J.  N.  Miller,  Lieutenant-Com- 
manders G.  B.  D.  Gleddin  and  B.  S.  Houston. 
Lieutenants  J.  J.  Hunker,  S.  M.  Ackley  and 
B.  Noyes.  In  the  order  convening  the  court 
it  was  stated  that  "no  other  officers  than  those 
named  can  be  assembled  without  manifest  in- 
juryto  the  service." 

When  the  court  convened  the  appellant  filed 
the  following  protest:  "I  object  and  protest 
against  the  organization  of  the  court  as  a  whole, 
and  for  the  following  reasons:  In  case  of  an 
officer  to  be  tried  by  a  court  martial,  article  80 
of  the  articles  for  the  government  of  the  United 
States  navy  provides  that  in  no  case  where  it 
can  be  avoided  without  injury  to  the  service 
shaU  more  than  one  half,  exclusive  of  the  pres- 
ident, be  junior  to  the  officer  to  be  tried.  In 
time  of  war  it  might  frequently  occur  that  offi- 
cers, particularly  those  of  the  higher  grades, 
could  not  be  detached  from  duty  and  ondered 
as  members  of  a  court  without  great  injury  tc 
the  service;  but  in  time  of  peacCf  when  large 
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namben  of  officers  are  either  off  daty  or  per- 
formlDg  such  duty  as  for  the  necessary  time 
might  be  done  by  a  subordinate,  no  such  emer- 

fency  can  possibly  arise.  It  cannot  be  claimed 
y  anyone  that  a  sufficient  number  of  officers 
senior  to  myself  could  not  haye  been  ordered 
upon  this  court  without  injury  to  the  service. 
I  bare  no  desire  to  reflect  on  any  individual 
member  of  this  court;  but  since  my  profes- 
sional reputation,  my  persooal  character  and 
the  prosperity  and  happiness  of  my  family  are 
at  stake,  I  must  emphatically  protest  against 
being  tried  by  a  court  five  of  whose  seven  mem- 
bers are  Junior  to  myself." 

At  the  request  of  the  appellant  the  court  be- 
low found  that  at  the  time  of  the  organization 
of  the  court  there  were  twelve  naval  officers 
superior  in  rank  to  him,  on  waiting  orders  in 
the  City  of  Washington;  and  that  Medical  In- 
spector Stephen  D.  Kennedy,  of  the  navy,  was 
tried  in  November,  1888,  on  board  the  Hart- 
ford, at  Panama,  by  a  court  composed  of  two 
commodores,  two  raptains,  one  medical  direc- 
tor, one  medical  inspector  and  one  commander, 
all  of  those  officers  being  detailed  for  that 
special  duty,  and  directed  to'prooeed  from  New 
York  to  Panama,  because  deemed  necessary  by 
[MS]  the  Navv  Department,  in  view  of  the  fact,  of 
which  It  was  informed  by  Rear  Admiral 
Hughes,  that  there  were  not  in  the  squadron 
under  his  command  the  requisite  number  of  of- 
ficers of  sufficient  rank  to  omnize  a  court-mar- 
tial for  the  trial  of  Medical  Inspector  Kennedy. 

The  charges  agaiost  appellant,  for  the  trial 
of  which  the  court  at  Hong-  Kong  was  convened, 
were:  drunkenness  on  duty;  improperly  haz- 
arding the  vessel  under  his  command,  in  con- 
sequence of  which  it  was  run  upon  a  rock  and 
lost,  and  neglect  of  duty.  Being  found  guilty, 
he  was  sentenced  to  dismissal  from  the  service. 
The  sentence  was  approved  and  confirmed  by 
the  President  on  the  6th  of  Jul  v,  1888. 

In  Deoembo*.  1888,  the  President  nominated 
to  the  Senate  "Lieutenant  Commander  Frauds 
M.  Green  to  be  a  commander  in  the  navy,  from 
the  7th  of  July,  1888,  vice  Commanders  T.  H. 
Eastman,  retired,  and  Horace  S.  Mullan.  dis- 
missed." The  Senate,  January  18,  1084,  ad- 
vised and  consented  to  this  appointment  of 
Green,  from  the  latter  date,  "WiM  Commanders 
T.  H.  Eastman,  retired,  andHomce  E.  Mullan, 
dismissed,"  and  on  the  28d  of  January,  1884, 
the  President  commissioned  him  to  be  a  com- 
mander hi  the  navy  from  the  7th  of  July,  1888. 

The  nresent  actum  was  brought  by  Mullan 
on  the  8d  of  June,  1886,  to  recover  pay  as  com- 
mander in  the  navy  since  the  6th  of  July,  1^. 
It  proceeds  upon  the  ground  that  this  action  of 
the  court-martial  was  illegal  and  void,  and  that, 
notwithstanding  its  sentence  of  dismissal,  he 
was  at  the  time  of  bringing  this  action,  and  had 
been  since  the  6th  of  July,  1888,  a  commander 
In  the  navv,  legally  entitled  to  the  compensa- 
tion provided  by  law. 

The  Court  ofClaims  found  the  above  facts, 
and,  holding  as  a  conclusion  of  law  that  appel 
lant  was  not  entitled  to  recover,  dismissed  his 
petition.    3SCtCL81 

Mmn.  John  €lood«  and  Bpp»  HvntoB, 

for  appellant: 

Every  act  of  a  court  beyond  its  Jurisdiction 
ii  nuU  and  void. 
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^cparU Seed,  100 U.  S.  18 (25: 588);  Wak$ 
▼.  Whitney,  114  U.  S.  564  (29:  2m 

An  official  is  not  vested  with  alscretlon,  in 
convening  a  court-martial,  to  so  constitute  that 
court  as  to  make  it  consist  of  a  majority  of 
Juniors  to  the  officer  to  be  tried. 

SymoTuts  Ccue,  120  U.  8.  46  (80:  567). 

The  defects  in  the  composition  of  the  court 
have  not  been  cured  by  the  action  of  the  Presi- 
dent in  approving  its  sentence  of  dismissal, 

Dyne$  v.  Eaav&r,  61  U.  8.  20  How.  65  (15: 
888). 

The  appointment  of  Francis  M.  Green,  with 
the  advice  and  consent  of  the  Senate,  to  fill  the 
office  held  by  the  claimant,  did  not  operate  in 
law  to  supersede  the  latter. 

Exparie  Bmnen,  88  U.  8.  18  Pet  257  (10: 
151). 

Mr.  Wm.  A.  Mmury,  Amiitani  Atty-Qen,, 
for  appellee. 

Mr.  Juttiee  Harlan  delivered  the  opinion 
of  the  court: 

The  principal  contention  of  the  appellant  is, 
that  the  court  martial  convened  under  the  order 
of  Rear  Admiral  Crosby  was  an  ille^  body» 
without  Jurisdiction  to  try  him.  This  conten- 
tion is  based  upon  the  fact  that  of  the  seven 
members  of  the  court  participating  in  the  trial, 
five  were  his  luniors  in  rank.  (Tur  attention 
has  been  called  to  the  clause  of  the  5th  section 
of  the  Army  Appropriation  Act  of  July  13. 
1866  (14  Stat  92,  chap.  176),  preserved  in 
$  1229  of  the  Revised  Statutes,  providing  that 
*'no  officer  in  the  militarv  or  naval  service  shall, 
in  time  of  peace,  be  dismissed  from  service, 
except  upon  and  in  pursuance  of  the  sentence 
of  a  court-martial  to  that  effect  or  in  commuta- 
tion thereof."  And  article  86,  for  the  govern- 
ment of  the  navy  (Rev.  Stat  §  1624),  reads: 
"No  officer  shall  be  dismissed  from  the  naval 
service  except  by  the  order  of  the  President  or 
by  sentence  of  a  general  court-martial:  and  Id 
tune  of  peace  no  officer  shall  be  dismissed  ex- 
cept in  pursuance  of  the  sentence  of  a  general 
court  martial  or  In  mitigation  thereof."  Article 
89  of  section  1624  of  the  Revised  Statutes  pro- 
vides: "A  general  court-martial  shall  consist 
of  not  more  than  thirteen  nor  less  than  five 
commissioned  officers  as  memben;  and  as  manj 
officers,  not  exceeding  thirteen,  as  can  lie  con- 
vened without  injury  to  the  service,  shall  be 
summoned  on  every  such  court  But  In  no 
case  where  it  can  be  avoided  without  Injury  to 
the  service  shall  more  than  one  half,  exclusive 
of  the  prudent,  be  Junior  to  the  officer  to  be 
tried.  The  senior  officer  shall  always  preside, 
and  the  others  shall  take  place  accoraing  to 
their  rank." 

These  provisions  are  cited  by  the  appellant 
in  support  of  his  contention  that  the  court-mar- 
tial at  Uong  Kong  was  an  illecal  tribunaL  He 
insists  that  It  appears  from  the  record  before 
us  that  a  court  consisting  of  not  less  thao  five 
commissioned  officers — more  than  one  half  of 
them,  exclusive  of  the  president,  being  his  sen- 
iors In  rank— could  have  been  convened  with- 
out inJuiT  to  the  service,  and  therefore  the 
court  which  tried  him  was  unauthorized  by  the 
Statute.  This  Is  supposed  to  be  established  ^  ,m^M\ 
the  fact  that,  at  the  time  of  the  organizatloo  off  l«^J 
the  court  at  Hong-Kong,  there  were  twelve 
naval  offloers,  supcilor  in  rank  to  the  appaUaat^ 
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00  wmttiDg  orders  In  the  City  of  WasbingtOD. 
But  ibis  does  Dot  sbow  that  anj  of  those  officers 
could  at  that  time  have  been  sent  from  the  na- 
tlonal  capital  to  the  Asiatic  station  "without 
Injonr  to  the  serrice."  The  public  interests 
maj  naTC  required  them  to  be  held  at  Wash- 
ingtOD  for  assignment  to  other  duty  than  serv- 
ice apon  the  court-martial  to  be  convened  for 
the  Uial  of  the  appellant  Of  that  the  Navy 
Department  was  necessarily  the  Judge,  and  its 
discretion  could  not  be  Cu.« trolled  nor  its  action 
leviewed  by  the  oonrts.  The  presence  of  those 
officers  in  Washington,  on  waiting  orders,  at 
the  thne  the  cpurt-martial  at  Uong-Eong  was 
ordered,  must  be  conclusively  presumed  to 
have  been  required  by  the  Navy  Department, 
and  therefore  by  the  exigencies  of  the  naval 
service.  Some  stress  is  laid  upon  the  cir- 
cumstance, stated  in  the  findings  of  the  court 
below,  that  certain  officers  were  detailed  by  the 
Navy  Department,  In  November,  1888,  to  pro- 
ceed from  New  Tork  to  Panama  for  service 
upon  a  court  martial,  ordered  for  the  trial  of  a 
Biedical  inspector;  such  detail  being  deemed 
necessary  1^  reason  of  the  fact  that  in  the 
squadron  to  which  the  inspector  was  attached 
there  were  not  "the  requisite  number  of  officers 
of  toffident  rank  to  organize  a  cour^martial" 
to  try  him.  But  that  only  tends  to  show  that 
a  court  martial,  a  majority  of  whose  members, 
exclusive  of  the  president,  were  senior  In  rank  to 
the  inspector,  could,  at  that  time,  be  convened 
"without  Injury  to  thft  service."  It  does  not 
sbow  what  were  the  requirements  of  the  serv- 
ice at  the  time  the  court-martial  was  ordered  to 
beheMat  Hong  Kong  in  May,  1888,  for  the  trial 
of  the  appellant.    It  results  that  there  is  no 

Suod  for  the  contention  that  the  record  shows 
I  tiM  organization  of  a  court,  with  more  than 
cue  half  of  Its  members  Junior  in  rank  to  ap- 
pellant,  could  have  been  avoided  without  Injury 
to  the  service. 

The  Statute  permits  an  officer  of  the  navv  to 
be  tried  by  a  court  martial,  more  than  one  half 
of  whoae  members  are  bis  Juniors  In  rank,  if 
It  cannot  be  avoided  without  injury  to  the  serv- 
ice. Rear  Admiral  Crosby,  being  commander- 
in-chief  of  a  squadron  not  operating  or  stationed 
'in  the  wafers  of  the  United  Statea,"  had  the 
)  power,  without  express  authority  from  the 
President,  to  convene  a  general  court  martial 
for  the  trial  of  the  appellant.  Rev.  Stat  i 
1684.  art.  8a  That  is  not  disputed.  Whether 
Uie  interests  of  the  service  admitted  of  a  posl- 
pooemeot  of  his  trisl  until  a  court  could  be  or* 

Gnlaed  of  which  at  least  one  half  of  its  mem- 
rs,  exclusive  of  tiM  president  would  be  his 
seniors  In  rank,  or  whether  the  interests  of  the 
service  required  a  prompt  trial,  upon  the 
dttrges  preferred,  by  such  officers  as  could  be 
ibea  assigned  to  that  duty  by  the  commaoder- 
in-^ief  of  the  squadron,  were  matters  com- 
Bitted  hj  the  Statute  to  thts  determination  of 
that  officer.  And  the  courts  must  assume— 
BoChinc  to  the  contrary  appearing  upon  the 
face  of  the  ofder  convening  the  court— that  the 
dlacfstloB  conferred  upon  him  was  oroperly 
exercised,  and  therefore  that  the  trlsJ  of  the 
•ppellaat  by  a  court  the  majority  of  whom 
were  Us  Jmlon  in  rank  could  not  be  avoided 
**wlUio«tlniory  to  the  service."  "Whenever," 
Mscooft  atfd  la  Jfof^ii  v.  JH^ti,  95  U.  a  18 
Wheat  It,  81  (8:687.54:^     a  statntt  givea  % 
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discretionary  power  to  any  person,  to  be  ex« 
erdsed  by  him  upon  his  own  opinion  of  certain 
facts,  it  ii  a  sound  rule  of  construction  that 
the  statute  constitutes  him  the  sole  and  exclu- 
sive Judge  of  the  existence  of  those  facts." 

The  result  of  these  views  is  that  the  sentence 
of  the  court-martial,  and  its  approval  bj  the 
President,  cannot  be  regarded  as  void. 

But,  independently  of  the  question  as  to  the 
legal  character  of  Uie  court-martial,  there  is 
another  ground  upon  which  the  affirmance  of 
tile  Judgment  of  the  Court  of  Claims  can  rest 
In  Blake  v.  United  Statee,  108  U.  8.  287,  285 
[26:  462,4851.  it  was  held,  upon  full  con8idera« 
tion,  that  tne  fifth  section  of  the  Army  Ap- 
propriation Act  of  July  18,  1866,  chap.  176 
(14  8tat  82),  above  quoted,  meant,  "that 
whereas,  under  the  Act  of  July  17,  1862,  as 
well  as  before  its  passage,  the  President  alone 
was  authorized  to  dismiia  nn  army  or  naval 
officer  from  the  service  for  any  cause  which, 
in  his  Judgment,  either  rendered  »uch  officer 
unsuitable  for,  or  whose  dismissal  would  pro- 
mote, the  public  service,  be  alone  shall  not, 
ther^ter,  in  time  of  peace,  exercise  such  power 
of  dismissal,  except  in  purnuance  of  a  court- 
martial  sentence  to  that  elfect  or  commutation 
thereof."  Again,  in  the  same  case:  "Our  con- 
clusion in  that  there  was  no  purpose,  by  the 
fifth  section  of  the  Act  of  July  18,  1866,  to 
withdraw  from  the  President  the  power,  with 
the  advice  and  consent  of  the  Senate,  to  super- 
sede an  officer  In  the  militaiy  or  naval  service 
by  the  appointment  of  someone  in  his  place. 
If  the  power  of  the  President  and  Senate,  in 
this  regard,  could  be  constitutionally  subjected 
to  restrictions  by  statute  (as  to  which  we  ex- 
press no  opinion),  it  is  sufficient  for  the  present 
case  to  say  that  Congress  did  not  intend  by 
that  section  to  Impose  them.  It  Is,  in  sutwtance 
and  effect,  nothing  more  than  a  declaration, 
that  the  power  theretofore  exercised  by  the 
President,  without  the  concurrence  of  the  Sen- 
ate, of  summarily  dismissing  or  discharging 
officers  of  the  urmy  or  navy,  whenever  In  his 
Judgment  the  Interest  of  the  service  required  it 
to  be  done,  shall  not  exist,  or  be  exercised,  in 
Hme  cf  peaee,  except  in  iHirsuance  of  the  sen- 
tence Of  a  court-martial,  or  in  commutation 
thereof.  There  waa,  as  we  think,  no  intention 
to  deny  or  restrict  the  power  of  the  President, 
by  ana  with  the  advice  and  consent  of  the 
Efenata,  to  displace  them  bj  the  appointment 
of  others  In  their  places." 

These  principles  were  affirmed  fn  the  sub- 
sequent case  of  Kewee  v.  United  Statm,  108  U. 
87886,  8^  [27:  854,8561. 

In  view  of  these  adjudicationa,  the  Judgment 
bdow  may  be  suitained  without  reference  to 
the  inoulfy  whether  the  court  martial  thai 
tried  MuUan  was  legaUv  constituted,  or  wheth- 
er he  ceased  to  be  an  dncer  of  the  navy  in  con* 
sequence  of  the  approval  of  the  sentence  by  the 
President  The  fact  appears  that  Francv  M. 
Green,  under  the  appointment  of  the  President^ 
by  ana  with  the  aavlce  and  consent  of  the  Sen- 
ate, was  commissioned  commander  fai  phM^e  of 
Eastman,  retired,  and  MuOan,  dismissed  Tho 
circumstance  that  Green  was  appointed  In 
place  of  one  commander  retired,  and  another 
dismissed,  is  exphdned  by  the  Naval  Appco- 
priatloo  Act  of  Angosl  5, 1888,  diM».  881  CBI 
Stat  884^  88Q»  rsquirfaif  a  redoctioi  of  tha 
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number  ot  offlcen  in  certaia  gtadm  ot  Um  Mr.  JiuUet  "LmMmr  dellrend  the  ofUm 

Bvrj,  Including  tbe   g^«   of  commander,  of  Ihe  court: 

Oreeo  wu  appnnted  t^  tbe  President,  iy  ana  ThU  cue  is  one  of  ■  laijte  nnmbo'  iuTolilii 

«f(A  tht  adeiee  and  eotumt  ^  tA«  BeruUt,  and  litigation  giowtng  ont  of  the  foreclonra  rf  i 

was  commlMioaed,  in  place  of  Mnllan.    This,  mortgaKe  opon  tbe  Toledo,  Ciodniutl  lod  81 

under  Uie  above  dedsiotis,  10  wbtcb  we  adbere,  Louis    Railroad    of    Obia,  Indiana  and  U- 

put  Hullan  ont  of  tbe  naT7,  even  if  the  pro  inois. 

ceediugs  of  tbe  court-martial  bad  been  void.  Tbe  facts  necenai?  to  an  undenUnlini  rf 

Jv^mmt  c^rmML  tbe  question  at  issue,  brieflr  stated,  are  h  U 

Ions:    Tbe  Ftankfort  and  Eokomo  Btilnad 

was  a  road  of  about  twenty -fl  ve  mUee  in  Imii^ 

■  running  from  Frankfort  lo  Kokomo,  Indina 

On  the  let  of  January,  ISTS,  lbecompiB;o«» 

8TLTESTEB  H.  ENEELAJTD    Amt.,  '"i!  ""e  road  issued  two  bundred  boodi  rf 

0  |l,000eacb,  bearine  aeven  per  cent  latent, 

lAWRraCBBBOTHEIiS^CO.  ffifS'STrtjSif'SlS.SSSS 

j,on^      ^^.~--. .  »  niortg«e  upon  its  property  to  tbe  Fitwi^ 

i9ee  S.  a  Heportar-e  ed.  mw.)  Loan  SiTTrGBt  CompanyT    Subeequntl;.  If 

consolidation,  Diat  road  becunf  apart  of  M 

Coupon  bond.  napatiaiOitg  tf.  rosd  of  tbe  Toledo,  Cincinnati  ud  8L  h^ 

Railroad  Company  of  Indiana  and  II&Kiit 

Ooapons  bonds,  pafatde  to t>eai«r,  pass  brdellverr  Onlbe2Sd  of  July,  18S1,  the  latter  cocspsiT 

and  a  trana  flde  puiobsser  ot  tbem  betiwe  m^  Issued  8,000  bonds  of  $1,000  each,  bsariu  it 

tuilty  takee  them  treed  from  any  equltlee  that  per  cent  semi-annual  interest,  and  du  JUT  L 

nilsbt  hare  been  art  up  asalnat  the  orlgliul  1931    ^nd  to  secure  their  payment  execaldia 

[No.  838.]  tloo  of  its  road  ruoninK  fmm  Kokono,  Mt 

ArgvmtApraei,  1891.    Deeided  Mag  11,  I89L  ana,  to  East  St.  Louis,  Ullnois.    TwobnaiM 

of  tbew  bonds  were  act  aside  lo  trusieee,  te  k 

APPEAL  from  a  decree  of  the  Circuit  Court  "chanRed  at  par  value  for  tbeortglul  Ttrnk- 

of  the  United  States  for  the  District  of  In-  'Pf*  "'^,  Kokomo  bonds.    One  bundled  ud 

diana  for  tbe  payment  of   certain  bonds  is-  ^^J  of  tbooe  bonda  were  ao  exr-- *- 

sued  by  a  railrwd  company  out  of  tbe  pro-  Golden  of  tbe  other  seveo^  of  U 

oeeda  of  a  foreclosure  sale.     Affirm^  ^^'}^?  «<*"ngfc         ,     ,_ 

Tbe  facta  are  stated  in  the  opinion.  Default  baving  been  made  In  the  pajiirt 

Mr.iahn  M.  Botlor,  for  appellant  j  of  iniereatupon  thenew  bonds,  then 

PKymeot,  in  any  way 
accepted  as  payment, 

make  payment,  operates  ~Bi „ „._,:.                            .            .  ^^ 

tbe  debt,  and  releases  tbe  mongaged  pro^ty  ^^«^"  5""^  """.^"""•""^LJ^?? 

from  tbe  lien  of  that  debt                   i-    »~  j  there  was  due  tberetm  tbe  aom  of  |8t«lJIi 

Jones,  Mortg.gg  864.  8M,9«;  Daniel.Neg.  ""^ 'i:!."^!™^'*',"w*''V^*«"i«H 

lEsU  §  1321;  Oarttm  v.  Jaek$(m.  131  Mwl  out  <''U»P««ceedsofthefOTodoso«Mli.sia 

092;  Le^Td  V.  Ohapin,  «  Ind.  830;  FaaeU  v.  "tf  ">•  f^^'^}  "'  H"  "^^  ""•  '»'  ^ 

*«»I»780  Ind.  195;  MftrtU  r.  Cham,  8  Allen,  ^^^'^■^  Tbe  foreclosure  hIb  took  phteDl' 

880;  mala,  v.  Brtmghton  (N.  C.)  Nov.  «,  iSWi  S^?**^  ^  1?*',  *^   "»  ■ppeltant  ha* 

TieUm   V.    Dayton   ( Iowa  )  Jan.  81,   1881  ■  Sjl'estet  H.  Kneeland,  beoame  the  ptBttaW 
ThMfiftm  r.   Oearge,  86  Ky.   811;  Davit  v." 

v.  Omwa.  180  H.  8.  606  (83:1041);  Jf<Jf«mi,  ^^I"}!^^ -,}??•  wxl  M  th«  lOh  ofMll* 

T.  Mcran.  184  V.  6.  IBO  (88:814).  tollowlnga  deed  waa  executed  and  ddiifendH 

Mr.  Ctoorso  T.  Porter  for  appellees.  "'?^^"^"^1^       ,        _  ^  « ^  . 

Z "  Under  an  order  of  court  o(  Dceoitv  K 

NoT»-»«*««l  bond.  «rf«(ed  tvetonw.  In  ^?*°\JL*<S*jr'""'  ^  •" '^■'■^f'*'* 

ltofid(no<tftft^h£UBourto/a«a(*^IiX«l.  *«"«  be  fll^in  court  igataat  ft.  rrihrgj 

IntluConttmiUon.   SeenotetoHltohaDT.  Barllna-  tbe  fund  arUng  from  tbe  MM  tbcfeof,  aoal 

ton,  I8:3sa  be  referred  to  W.  P.  Flibbttck,  a  imaw  iT  tt 

.^  toiuvoUoMHtvafniflroad  bondt,eta  fwUto  »>urt.     On  tbe  28d  of  Ju^.  18B(  tbe  BsM 

wutaT.TeraiODtftlLB.Co.UJKL  reported  that  tbe  appeUeea  bocb,  laat— 

Aitoaiilt>on«oHpcm«iIetachad/rom  bondi,  aae  Brothers  &  Co.,  bad  prodaead  rix  IMUM 

jwtotoKanodiav.  I*mson,lSfl»L  tnd  Kokomo  bonda  (oumbenitTCBlwiaeW- 

am  to  ottmue  covpont:  nonu  vfltautn  of;  egtet  nous  attached;  that  said  boodi  wen  ovMdIf 

tt^?™to!S^"^**""""'*-'^ "'*•"'  3^^Hew^amlth.bS^rSrbdd^irSS5 

^ft.i;.2KtaS;irSt)mMiM««  (™*™»«,^  Bn)thei«  4  Co..  as  collateral  aecuaiylbr* 

to  Davenport  v.  United  8tBt«a,  MhJOt.  *"  "^  O"  '■'"  ">°<"  ""•  •"«">  «  WJBIH  ■ 

AM  to  rteUalM  in  noffoHoU*  bondi  or  nourttfM  m  r'l'**  ''"™y  *»  •'"^  •!•>•  P«  day  fc« 

eeiaenet  ttf  Vutatt  recited  and  at  on  cstoopel,  eee  '*^  ^>  ^°o8,  until  they  aboaU  be  paid, 

note  to  Mener  Oountr  t.  Haokett.  17:548.  ExcepUons  were  filed  to  tbe  maeiei^  nfMI 

A»  lo  nMUilsfpal  bondK  rtftrmee  to  ■totut*  In,—  V  *^<  appellant  but  tbey  were  ovsiiritd,  Al 

fee  nots  to  OsdmiT.  Daviess  Coantr.akaa.  «port  was  connrmed,  and  »  decne  wh  Mr 
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deird  in  accordaDce  therewith.  An  appeal  from 
tlmt  decree  brings  the  case  here. 

Tlie  ground  upon  which  parment  of  then 
bonds  was  resisted,  and  therefore  the  ground 
upon  which  this  appeal  is  based,  is  that  thej 
are  not  part  of  the  seventy  bonds  that  were  not 
exclianired  for  Toledo,  Cincinnati  and  St.  Louis 
bonds,  but  are  part  of  the  one  hundred  and 
thirty  bonds  that  were  so  ezchanffed,  and  have 
been,  tlierefore,  fully  paid  and  sausfled. 

Tiie  evidence  before  the  master,  and  which  ia 
aei  out  in  this  record,  shows  that  the  appellees, 
as  brokers,  purchased  these  six  bonds  for  Smith 
from  Oeorse  William  BaUou  A  Co.  Ballou  A 
Ca  had  obtained  possesion  of  three  of  the 
bonds  from  Edward  Le  Conte,  giving  him  in 
exchange  three  Toledo,  Chidnnati  and  St 
Louis  tonds,  two  income  bonds,  one  of  $1,000 
and  the  other  of  $600,  and  thirty  shares  of 
slock  in  the  Toledo,  Cincinnati  and  St.  Louis 
Road.  Where  they  obtained  the  other  three  the 
record  does  not  show. 

The  argument  for  the  appellant  is  that  Ballou 
A  Co.  were  the  financial  agents  of  the  Toledo, 
Cincinnati  and  St  Louis  Road,  and  that  there* 
fore  it  must  be  presumed  that  the  Frankfort 
and  Eokomo  bonds  held  by  them  were  a  por- 
tion of  the  one  hundred  and  thirty  bonds  that 
bad  been  exchanged  for  a  like  number  of  To- 
ledo, Cincinnati  and  St  Louis  bonds,  and  were 
therefore  fully  paid  and  satisfied. 

We  cannot  assent  to  this  proposition.  The 
record  shows  that  the  Central  Trust  Company 
of  New  York  and  Thomas  A.  Hendricks  were 
the  agents  of  the  Toledo,  Cincinnati  and  Bt 
Louia  Road  for  the  exchange  of  two  hundred 
rsiai  ^^  ^  bonds  for  the  Frankfort  and  Kokomo 
^  *^  bonds ;  and  nowhere  in  the  record  is  there  any 
intimation  that  Ballon  A  Ca  had  any  connec- 
tion whatever  with  such  agency.  Admitting, 
as  is  claimed  by  the  appellant  that  Ballou  « 
Ca  were  the  finandal  agents  of  the  Toledo, 
Cincinnati  and  St  Louis  Company,  it  does  not 
follow  by  any  means  that  thev  might  not  have 
been  in  the  bona  fide  possession  (3  a  portion, 
or  even  alL  of  the  seventy  unexchanfmi  FStmk- 
fort  and  Kokomo  bonds.  There  was  certainly 
nothing  to  prevent  Ballou  &  Co.  from  purchas- 
ing all  of  those  seventy  bonds  from  tne  hold- 
ers of  them  and  dinxMing  of  them  as  they  saw 
fit,  The  three  bonds  which  they  obtained  from 
Le  Conte  cannot  tie  considered  as  having  been 
exchanged  for  a  like  number  of  Toledo,  Cin- 
cinnati and  St  Louis  bonds  at  par  value ;  for 
they  not  only  gave  Le  Conte  a  like  number  of 
hoods,  but,  as  an  inducement  to  such  transfer, 
gave  him,  in  addition,  two  income  bonds 
amoonting  to  $1 ,000,  and  thfaty  shares  of  stock. 
Such  a  transactioo  is  more  in  the  nature  of  a 
negotiation  and  sale  than  an  exchange,  as  con- 
templated bv  the  original  arrangement  for  an 
exchange  of  hoods. 

In  fsct  there  is  nothing  whatever  to  show, 
or  eveo  to  indicate,  that  these  six  bonds  were  not 
part  of  the  seventy  bonds  that  were  not  ex- 
changed, bot  were  gi^en  a  priority  of  lien  by 
the  foredosure  decree.  On  the  contrary,  th!e 
best  of  reaaoQs  exist  for  holding  that  they  were 
Doi  part  of  the  one  hundred  and  thirty  bonds; 
for,  aooordinff  to  the  statement  of  counsel  for 
appellant  (which  is  borne  out  by  the  record  in 
Knmiand  ▼.  Anmican  L.  d  T.  Co.,  186  U.  8. 
W  [84:  879]),  those  one  hundred  and  thirty 
1MU.8. 


bonds  were  taken  vp  and  cancded,  whereas 
these  six  bonds  do  not  appear  to  have  ever  been 
canceled.  They  most  have  been,  therefore,  a 
part  of  the  seventv  bonds.  The  evidence  shows 
clearly  that  Smith  was  a  bona  fide  purchaser  of 
them,  and  it  doea  not  show  that  toe  appelleea 
are  not  bona  fide  holders  of  them.  Coupon 
bonds  like  those  in  suit,  pavable  to  bearer,  pass 
by  delivery;  and  a  bona  fide  purchaser  of  them 
before  maturitv  takes  them  freed  from  any 
equities  that  mieht  have  been  set  up  against 
tbie  original  holders  of  them.  The  burden  of 
proof  Is  on  him  who  assails  the  bona  fides  of 
such  purchase.  Mumnf  v.  Lardner,  00  U.  S. 
8  WaL  no,  m  [17:  857.669].  and  casea  there 
dted. 

Tested  by  this  rule,  the  appeUant's  case  must 
fait  As  al  ready  stated,  there  is  nothing  to  show 
that  these  dx  bonds  are  not  part  of  the  seventy 
unexchan^  Frankfort  ana  Eokomo  bonds, 
and  nothing  to  show  any  wiota  fUU$  on  the  part 
of  Smith  and  the  appelleea  in  obtaining  posses- 
sion of  them. 

Mr.  Justice  Bimdloj  was  not  present  at  the 
aivoment  and  took  no  part  in  the  dedsion  of 
Uuf  case. 


BANK  OF  LBWISBUBQ,  Appi., 

HUGH  W.  8HSFFBY  bt  al. 

(8eaB.a  Beporter<S  ed.  4iS^IB8j 

Bekearinff,  isAsn  way  As  ^ronfsd  JhuU  deerm, 
what  <$-sub9equ4ni  appetU~~no  appeal  firem 
T^fueal  ef  reKearinff  wken  appeal  mvti  he 
taJicMft. 

1.  Tbeooartbdoweaanotgrantareheartncinaa 
•quitj  ease  after  the  termatwliloh  the  final  de- 


ft Where  the  eottrs  sab)ect  nuUtsr  of  a  salt  Is 
disposed  of  bj  adecfee,tlie  mere  Csot  that  aa- 
oounts  remain  to  be  adjusted,  and  the  bID  Is 
retained  for  that  purpqse,  does  not  deprive  the 
adjodloattoo  of  Its  ohaiaoteraa  a  final  and  ap- 
pealable decree^ 

ft  An  appeal  may  be  taken  from  a  deoree  to  an 
equity  cause,  notwithstandinf  It  Is  merely  to  eze- 
outkm  of  a  prior  deoree  to  the  same  salt  for  the 
purpoee  of  oorreotto^  erroia  whioh  may  have 
originated  to  the  sobMqueot  prooeedtoff . 

4.  No  appeal  Ues  from  the  refusal  «ix  the  ooort  tie- 
lowtopermltapetltloo  fOr  rehearing  to  be  flled, 

ft  Wbsretbepriorltyofllenaopooptopefty  Isthe 
subject  matter  of  (be  salt  a  deoree  wblob  finally 
determines  the  entire  controversy  Udffated  Is  a 
final  deoree,  and  an  appeal  most  be  taken  there- 
from wttbto  the  ttoie  Hmlted  by  law  or  It  win  be 
too  late,  attbooffa  the  fund  Is  afterward  broofht 
Into  court  for  final  dMrOmtloo  aa  demssd. 

[NaSia] 

ArgMsd  April  MS.  ML    Bedded  Ma^  Jt.  JS92. 


VfyoL^What 
OomtwQlreetewem 
See  noU  to  Ftf ka  v. 

Thattheeitpt 
Uomarffadiimeftke 
v.HOtliilft 

«•  *Vtodt 


efetre^  bO  ef  arcepf  Iowa 

.tftfllft 
wOitot  review  (he 
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APPEAL  from  a  decree  of  the  District  Court 
of  the  United  States  for  the  District  of 
West  Virginia  rejecting  a  petition  for  rehear- 
ing,  overniling  exceptions  and  directing  a  dis- 
tribution of  a  lund.    AffirtMd, 

Statement  bj  Mr,  Chirf  Justice  Fnllert 

On  the  11th  of  October,  1875.  Robert  J. 
Glendj  executed  a  deed  of  trust  to  Alexander 
F.  Mathews  on  a  tract  of  land  in  Greenbrier 
County,  West  Virginia,  to  secure  his  two  cer- 
tain promissory  notes  for  $10,000  and  $5,000, 
respectively,  held  by  the  Bank  of  Lewisburg, 
ana  also  "any  and  all  other  debts  which  the 
said  Qlendy  may  at  any  time  hereafter  owe  to 
said  Bank,  either  by  the  renewal  of  the  said 
negotiable  notes  or  by  original  loans  made  to 
him  by  the  said  Bank  of  Lewisburg,  with  this 
express  provision  and  stipulation,  however, 
that  the  said  indebtedness  shall  not  at  anv  one 
time  exceed  the  sum  of  fifteen  thousand  dol- 
lars ($15,000)." 

On  the  20th  of  November,  1876,  Glendy  ex- 
ecuted another  trust  deed  to  Hugh  W.  Sheffey 
and  James  Bum|i:ardneT,  Jr.,  of  the  County  of 
Augusta,  State  of  Virginia,  covering  the  same 
lands,  and  also  several  tracts  or  parcels  of  land 
situated  in  the  Counties  of  Augusta,  Bath  and 
Highland,  in  the  State  of  Virginia,  and  cer- 
tain specified  articles  of  personal  property,  in 
trust  and  with  the  hope  of  paying  all  of  said 
Glendy's  just  debts;  and  providing  for  the  sale 
by  the  trustees  of  the  real  and  personal  prop- 
erty in  the  manner  and  on  the  terms  named; 
the  care  of  the  proceeds;  the  keeping  of  an  ac- 
count of  the  collections  and  disbursements,  to 
be  at  all  times  open  to  the  imtpection  of  anv 
of  the  creditors;  the  convening  of  the  credi- 
tors by  publication  before  a  master  commis- 
sioner, to  state  and  determine  in  each  case  how 
mudi  is  justly  due;  the  payment  of  dividends 
to  tne  creditors  from  Ume  to  time;  and  upon 
the  further  trust  "that,  after  discharging  the 
amounts  due  from  said  Robert  J.  Glenoy  on 
Judgments  against  him  and  on  vendor's  and 
other  paramount  liens  now  binding  teid  lands 
hereby  conveyed,  the  trust  fund  shaU  be  dis- 
tributed ratably  among  the  creditors  of  said 
Robert  J.  Glendy  who  may  come  forward  and 
prove  their  debts  before  said  master  commis- 
noner  witbin  ninety  days  after  publication  of 
notice  requiring  them  so  to  do,  etc." 

This  deed  was  recorded  in  the  clerk's  office 
of  the  County  Court  of  Greenbrier  County  on 
Slst  of  November,  1876,  at  twenty  minutes  be- 
fore eleven  o'clock  A.  M.  Five  hours  later  on 
the  same  day  the  deed  to  Mathews  was  filed 
for  record.  Mathews  having  advertised  the 
real  estate  for  sale  on  Mav  9, 1877,  Sheffey  and 
Bumgardner  filed  their  bill  of  complaint  on  the 
8d  of  May,  in  the  District  Court  of  the  United 
States  for  the  District  of  West  Virginia,  acrainst 
Mathews  and  the  Bank,  setting  up  the  deed  to 
them;  the  subsequent  record  of  the  deed  to 
Mathews,  of  the  exi<^tence  or  contents  of  which 
they  denied  any  knowledge  prior  to  its  being 
spread  upon  the  record;  alleging  the  priority 
of  their  lien;  that  the  deed  to  Mathews  was  not 
properly  acknowledged;  and  that  the  notice  of 
sale  was  invalid ;  and  praying  for  an  injunction 
and  for  general  relief. 

A  preliminary  injunction  was  thereupon 
granted,  as  prayed.    The  Bank  demurred  on 
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the  ground,  among  others,  of  want  iof  jMSm, 
and  also  answered,  alleging  that  attbetiinetti 
deed  to  plaintiffs  was  executed  they  had  ad«l 
notice  of  the  existence  of  Uie  ooovcjsbqs  Ii 
Mathews,  and  certainly  before  their  own  dnl 
was  recorded;  that  by  the  terms  of  thedetdli  i 
pkintiffs  the  debt  due  the  Bank  had  piMto; 
that  the  Bank's  deed  was  recorded  boSon  m 
beneficiaries  under  plaintiffa'  deed  had  aoeeplBl 
its  provisions  or  had  notice  of  its  t^ma, 
that  the  certificate  to  plaintiffs'  deed  was  ii- 
suffldent;  and  that  the  deed  was  vod  ai  totti 
Bank,  upon  its  face,  etc. 

Evidence  was  subsequently  taken  in  theoMi 

On  the  10th  of  November,  1877,  bj  coomI 
of  the  parties,  it  was  ordered  that  the  Ind  li 
•old  by  the  trustees  in  both  deeds  and  the  p» 
ceedings  reported  to  the  court,  and  the  cum 
was  referred  to  Gallaher,  one  of  the  mssiniof 
the  court,  to  ascertain  and  report  the  oediiai 
of  Glendy  secured  by  the  deed  of  trust  to  Dhi» 
tiffs,  the  master  to  take  any  report  maoe  If 
any  court  sitting  in  Augusta  Conntf .  'VlrgUiL 
as  to  Glendv's  creditors,  as  prima  uiitt  Vn^ 

On  the  SAth  of  March,  1878,  the  Bank  » 
covered  a  judgment  by  confessioD  icriMl 
Glendy  for  the  sum  of  $15,900.75,  witklner 
est  from  February  18, 1878^  and  costs. 

On  the  4th  of  May,  1878.  the  cause  cuH  a 
for  hearing,  and  the  Bank  tendcrod  ■ 
amended  and  supplemental  answer  settiog foiA  ' 
that  Glendy  executed  the  trust  deed  to  tti 
plaintiffs  iJefore  any  of  the  lands  had  tea 
conveyed  to  him,  having  only  an  eqidnHi 
title;  the  acquisition  of  the  legal  title  ob  At  • 
7th  of  March,  1878;  and  the  renditioo  of  Ihi 
judgment  on  the  26th  of  March;  thai  tbetMl  . 
deed  to  Matthews  was  after  due  proof  admtINi 
to  record  in  the  clerk's  office  of  the  Omiilr 
Court  of  Greenbrier  County  on  the  saaw  ttk 
of  March;  that  the  deed  to  plaintiffi  wm  i 
mere  assignment  of  an  equity  without  anv  «» 
ranty  whatever;  that  plainliffs  took  subM  to 
the  prior  conveyance,  and  their  deed  dU  Ml 
operate  as  notice  to  the  prior  grantee  \tj  bdoi 
recorded  before  the  deed  to  the  latter  wai;  SM 
that  in  law  and  equity  the  lien  cmied  I7  At 
deed  to  plaintiffs,  if  anv,  must  be  poitpoail 
and  held  subject  to  the  ifena  of  the  tnnt  dai 
and  the  judgment  of  the  Bank:  and  tbeicapa 
the  court  entoed  the  foUowing  decrsa* 

"This  cause  came  on  again  to  be  bead  i^ 

on  the  papers  formally  read  and  uun  molioi 

of  the  aefendants  to  file  the  amended  and  19  I 

plemental  answer  of  the  Bank  of  Lewifbm 

and  the  objection  of  the  plaintiffs  to  tbeilliC 

I  of  said  amended  answer,  the  plaintUb  wslfiiC 

I  formal  and  technical  notice  01  same,  and  ai 

;  argued  by  counsel.    On  conMeration  ^bniiL 

j  the  court  being  of  opinion  that  the  f  sets  lUM 

in  said  amendra  and  supplemental  answer  ca* 

not  properlv  be  set  up  by  w«y  of  amcndod  a 

swer,  and  that  they  are.  if  properly  pinWi 

wholly  immaterial  to  the  faues  invotvedliAt 

cause,  and,  if  true,  can  have  no  bearing  sf^ 

the  rights  of  the  partia  at  asserted  intbecwa 

it  is  therefore  adjudged,  ordered  and  dccnii 

that  leave  to  file  said  supplemental  and  ■■■( 

ed  answer  be  denied  to  said  dcfeudanti^  utL 

that  said  answer  be  rejected. 

"It  is  further  adjudged,  ordered  and  decari 
that  the  injunction  awarded  by  fonner  oris 


isn 


Bakk  ov  Lkwububo  t.  Skiffbt • 
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cBtarad  in  this  eaoM  be  perpetuated,  and  that 
ibe  fund  aiislDg  from  Uie  tale  of  the  M'OluDg 
fanD,  situate  Id  the  County  of  Greeubrier,  oe 
brought  ioto  this  court,  to  be  by  it  distributed 
lo  accordance  with  the  provisions  of  the  deed 
of  Robert  J.  Oleody  to  Hugh  W.  Sheffey  and 
James  Bumgardner,  Jr.,  waring  date  on  the 
80th  day  of  No?einber,  1876. 

"It  Is  further  ordered  that  the  oooimisBion- 
«r8  heretofore  appointed  b^  the  order  of  this 
court  proceed  to  sell  said  M'Clung  farm,  as 
directed  in  ssid  decree,  and  if  when  said  land 
is  offered  for  sale  no  bid  is  made  for  same  ade- 
auate  in  the  opinion  of  said  commissioners, 
Uiat  said  commissioners  shall  by  priTste  con- 
tract or  public  auction  rent  said  land  for  the 
term  of  one  year  or  less,  upon  such  terms  as 
aaid  commissioners  shall  deem  expedient." 

On  the  7th  of  May  the  report  of  thesale  was 
made. 

On  the  9d  of  Aucust,  1878,  which  was  after 
the  adjournment  of  the  May  Term,  the  record 
atates  that  the  Bank  appeared  in  court  by  coun- 
ael  and  tendered  its  petition  for  a  rehearing  "of 
the  order  made  in  this  cause  at  the  last  term, 
except  80  fsr  as  it  directs  a  sale  of  the  trust 
property,  for  errors  in  law  apparent  on  its  face," 
to  the  filing  of  which  petition  plaintiffs  ob- 
jected, and  the  court,  "without  passing  upon 
the  matters,  ordered  the  same  to  be  set  for 
]  hearing  at  the  next  term  of  this  court,  to  which 
tioM  this  cause  is  continued*"  This  opinion 
arerred  that  tbe  court  had  rested  its  action  up- 
on the  ground  that  the  legal  title  when  subse- 
quently acquired  by  Olendy  inured  to  plabft- 
afls;  alleged  that  that  riew  had  not  been  as8er^ 
ed  or  argued,  and  that  it  wss  not  well  founded; 
and  prayed  "that  its  motion  to  file  said  amend- 
ed  a^  supplemental  answer  may  be  heard,etc" 
On  the  Idih  of  November,  1878,  the  report  of 
the  trustees  and  commissioners  of  the  7th  of 
May«  as  amended  and  modified  as  suggested  by 
tbcoi,  was  confirmed;  and  it  was  fiirtber  or- 
dered "that  the  consideration  of  the  petition  of 
the  defendants  for  a  rehearing  of  tbe  decree  in 
aaid  cause  at  tbe  last  term  of  this  court  be 
postponed  uniil  the  next  term  of  this  court." 
In  1885  further  evidence  was  taken  against  the 
objection  of  the  plaintiffs,  and  on  tbe  18th  of 
November,  188S,  the  following  decree  was  en- 
tered: ^ 

"This  cause  came  on  to  be  further  heard  at 
this  term  and  was  argued  by  counsel,  and  tbe 
court  being  of  opinion  that  the  decree  rendered 
May  4th,  1878,  having  been  rendered  l>efora 
the  master  commisBioner  had  executed  the  or- 
der of  referenre  made  at  tbe  Noveml)er  Term, 
1877,  was  premature,  it  is  therefore  adjudged, 
ordered  and  decreed  that  the  said  decree  oftbe 
Mar  Term.  1878,  be,  and  it  is  herebv,  set  aside 
ana  held  for  naught;  and  it  is  further  ad- 
Judged,  ordered  and  decreed  I  bat  the  excep- 
tions taken  by  the  Bank  of  Lewisburg  to  the 
report  of  Commissioner  Oallaher,  dated  Sep- 
tember 20th,  1888^  and  filed  October  1st,  1888, 
l)ecaaae  the  said  commiariobor  failed  to  men- 
tion and  report  in  any  wav  the  debts  asserted 
and  claimed  in  this  cause  bv  tlie  said  Bank,  be 
sosiained,  and  that  the  said  report  be  recom- 
mitted to  the  master  without  tbe  court  at  this 
time  passing  further  upon  said  exceptions,  with 
lostrnctious  to  iDquire  into,  ascertain  and  re- 
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port  the  followliig  matteti  and  aeconnti,"  ete., 
etc. 

The  master  made  a  nport,  November  4, 
1886,  to  which  the  Bank  filed  exccpUons,  be- 
cause he  had  not  reported  the  indebtedness  due 
the  Bank  as  a  preferred  debt  under  the  trust 
deed  to  Sheffev  and  Bumgardner,  and  had  re- 
ported that  tne  Bank  was  only  entitled  lo 
share  pari  pamu  with  the  other  creditors;  and 
because  be  bad  not  reported  that  the  Bank  was 
entitled  to  preference  by  reason  of  being  se- 
cured bT  the  deed  of  trust  of  October  11, 1875. 
and  had  reported  that  Sheffey,  trustee  in  the 
deed  of  November  80,  1876,  did  not  have  no- 
tice, prior  to  tbe  execution  and  record  of  the 
latter  deed,  of  tbe  execution  by  Glendy  of  the 
former  deed.  On  the  80th  of  November,  1887. 
a  decree  was  entered  rejecting  the  petition  for 
rehearing  tendered  August  2,  1878,  and  not  al- 
lowing it  to  bt  filed;  overruling  the  exceptions 
to  the  report  of  November  4, 1886;  directing 
the  register  of  the  court  to  pi^  over  to  the 
plaintiffs,  for  distribution,  the  money  which 
had  been  deposited  vritbthe  Bank  to  tbe  credit 
of  the  suit,  with  its  accrued  interest;  and  or- 
dering the  distribution  of  the  fund  in  sudi 
manner  as  to  secure  a  oro  rata  payment  upon 
the  claims  proved,  including  inich  pavments  to 
the  Bank  as  would  make  its  dividends  equal  to 
those  received  br  tbe  other  creditors.  From 
this  decree  the  Bank  prayed  an  appeal  to  this 
court  The  opinion  of  JudjM  Jsckson  will  be 
found  reported  in  88  Fed.  Rep.  815.  He  held 
that  tbe  decree  of  May  4,  1878,  vras  final  and 
its  subsequent  vacation  unauthorized,  and  also 
that  plaintiffs  were  t>ona  fide  purchasers  with- 
out notice. 

3^.  Am  C«  SBjrder.  for  appellant: 

Tbe  decree  of  May  4ttL  1878,  was  not  final. 

Fkfrgap  v.  Oonrad,  47  U.  S.  6  How.  204  (12: 
405);  Barnard  v.  Gib$on.  48  U.  S.  7  How.  650 
(12: 857);  PuUiam  v.  Chriitian,  47  U.  S.  6  How. 
200  (13:  400);  HumUtan  ▼.  btainiharp,  60  U. 
S.  2  Wall.  106  a7:  005):  Wini€r$y.  BOM,  182 
U.  S.  20r  (88:  880);  KeMtoM  M.  d  1,  Co.  v. 
Martin.  Id.  01  (275);  PhiUips,  Practice  of  the 
U.  S.  Sup.  Ct  chap.  7,  p.  62;  North  CaroHna 
B.  Co.  V.  Swuev,  00  U.  8.  28  Wall  405,  400 
(28:  186.  187);  Dainsm  v.  KendaU,  110  U.  8. 
is  (80:  805);  Piar90ni  t.  BMNmm,  122  U.  B. 
112(80:  1122);  Lauiiiana  Nai.  Bank  r.Whit- 
ina,  121  U.  &  284(80:  061);  Bo$twick  v.  BHnk^ 
orhoff,  106  U.  8.  8  (27:  78). 

There  is  no  neceasitv  for  a  petition  for  a 
rehearing,  where  the  decree  is  interlocutory 
only. 

fiuUiam  t.  PuUiam,  10  Fed.  Rep.  58;  Fimr- 
niqu€t  V.  PMtins,  57  tf.  8. 16  How.  82  (14: 854)u 

A  decree,  being  interloctitory.  mav  bt  re- 
viewed by  this  court  on  this  appeal  from  tbe 
final  decree. 

PMer  ▼.  Pittdmrv  R  6,  Oo.  120  U.  8.  640 
(80:880). 

Momn.  9mmmm  Baasmrdacr*  Jr.*  A.  B. 
Brovms  and  A.  F,  BriUon,  for  appellees: 

The  dedfion  of  the  court  ref unng  leave  to 
file  the  amended  and  supplemental  answer  was 
part  of  a  final  decree;  an  appeal  lay  thereon  to 
this  court 

Whitn^w,  Bankaf  UniUdSUOm^  88 U.  8. 18 
Pet  6(10:88);  Brvnaim  ▼.  La  OrmtdM.  R  r^. 

495 


445-458 


SUFBBME  COUBT  OF  THE  UNITED  STATB8. 


Oct.  Term; 


67  U.  S.  9  Black,  624  (17:  850);  Bajf  v.  Law,  7 
D.  8.  8  Crancb,  179  (2:  404). 

TbepetitioD  to  rehear  was  not  filed  or  asked 
to  be  filed  antil  the  term  subsequent  to  the  term 
during  which  the  final  decree  was  rendered. 
It  was  then  too  late  to  ask  a  rehearing. 

Rule  88;  Sibdald  ▼.  United  States,  87  U.  8. 
12  Pet  488  (9: 1167);  MeMieken  v.  Perin,  59  U. 
8.  18  How.  507  (15:  504);  Cameron  v.  M'Bob- 
erti,  16  U.  8.  8  Wheat  591  (4: 467);  Boemer  v. 
Simon,  91  U.  8.  149  (28:  267). 

The  decree  of  May  4th,  1878,  was  final 

BoHwiek  v.  Brinkerhoff,  106  U.  8.  8  (27:  78); 
Letoii  y.  Caperton,  8  Gratt.  148. 

Mr,  Ckitf  Juitiee  Fuller  deliyered  the  opin- 
ion  of  the  court: 

Describing  the  decree  of  May  4,  1878,  as 
''interlocutory,"  and  that  of  November  80, 
|45f  1  1887,  as  *'fioal,"  appellant  assigns  errors  as  fol- 
lows: That  the  decree  of  May  4  is  erroneous, 
because  it,  in  efifect,  overruled  the  demurrer  to 
the  bill,  and  denied  appellant's  motion  to  file 
its  amended  and  supplemental  answer;  and 
.  that  the  decree  of  November  80, 18t57,  is  erron- 
eousy  because  (1)  it  rejected  the  petition  for  a 
rehearing;  (2)  held  the  deed  of  November  20, 
1876,  vaUd;  (8)  overruled  appellant's  exceptions 
to  the  master's  report;  (4)  held  that  the  deed  to 

Plaintiffs  had  priority  over  that  of  October  11, 
875;  (5)  held  that  the  debt  of  appellant  was 
not  entitled  to  priority  under  the  provisions  of 
the  deed  to  plaintiffs;  and  because  (6)  it  should 
have  held  that  the  appellant  was  entitled  to  the 
fund  in  controversy,  if  for  no  other  reason, 
upon  the  ground  ox  Its  judtrment  obtained  af- 
ter Glendy  had  acquired  the  legal  title  to  Uie 
land.  If  the  decree  of  May  4, 1878,  were  final, 
no  errors  can  now  be  assigned  to  it  or  consid- 
ered upon  this  appeal.  And  if  that  decree,  be- 
ing final,  covered  all  the  grounds  of  error 
urged  to  the  decree  of  November  80,  1887, 
then  the  latter  decree  must  necessarily  be  af- 
firmed. The  application  for  a  rehearing  was 
confessedly  made  after  the  adjournment  of  the 
May  Term,  at  which  the  prior  decree  was  en- 
tered, and  too  late  if  that  decree  were  final 
Equity  Rule  88;  MeMieken  v.  Pterin,  C»  U.  8. 
18  How.  507,  511  [15:  504,  5061;  Boemer  v. 
Simon,  91  U.  8.  149  128:  2671;  (kntral  Trust 
Cb.  V.  Grant  LoeomoUve  Works,  186  U.  8. 207, 
824184:97.1081. 

Tne  controversy  raised  by  the  pleadings  and 
to  be  determined  by  the  court  was  whether  the 
property  passed  under  the  deed  to  plaintiffs,  or 
onaer  that  to  Mathews,  and  whether  the  Bank 
was  entitled  to  priority.  The  effect  of  the  sale 
by  consent  was  merely  to  substitute  the  fund 
in  place  of  the  real  estate,  and  did  not  change 
the  issues.  On  behalf  of  the  Bank  it  was 
claimed  that  the  trust  deed  to  the  plaintiffs 
was  void  on  its  face,  and  that  by  the  terms  of 
that  deed,  if  valid,  the  debt  of  the  Bank  was 
preferred.  By  the  amended  and  supplemental 
answer,  which  it  sought  to  file,  the^ik  raised 
the  question  that,  Glendy  not  having  the  legal 
title  when  he  executed  the  deed  to  the  plidn- 
tiffa,  and  havhiff  by  his  prior  deed  to  the  bank 
devested  himseu  of  Us  equitable  title,  the  plain- 
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tiffs  did  not,  as  Glendy's  grantees,  under  a  con- 
veyance **  without  any  warranty  whatever,'* 
occupy  the  position  of  bona  fide  purchasers, 
nor  were  they  protected  by  the  Recording 
Statutes  of  the  State;  and  the  facts  set  forth 
therein  involved,  moreover,  the  position  urged 
in  the  petition  for  rehearing,  that  the  deed  to 
the  plaintiffs,  being  simply  a  grant  without 
ooveDaots,  Glendy's  after  acquired  legal  title 
did  not  inure  to  them,  and  toat  the  Bank  be- 
came entitled  to  the  fund  by  virtue  of  its  judg- 
ment which  was  recovered  after  (Glendy  ac- 
quired the  legal  title.    So  that  all  these  mat> 
ters  were  necessarily  passed  upon  by  the  court, 
and  the  decree  in  terms  declared  that  the  facts 
stated  in  the  amended  and  supplemental  an- 
swer did  not  change  the  rights  ol  the  parties 
in  the  cause,  made  tlie  injunction  t>erpetual 
and  directed  the  fund  to  be  brought  into  court 
for  distribution  **in  accordance  with  the  pro- 
visions of  the  deed  of  Robert  J.  Glendy  to 
Hugh  W.  Sheffey  and  James  Bumgardner,  Jr., 
bearing  date  on  the  20tb  day  of  November, 
1876 ."    This  finally  determined  the  entire  con- 
troversy litigated  between   the   parties,  and 
nothing  remained  but  to  canr  the  decree  into 
execution.    The  bringing  of   the  fund  into 
court  was  for  the  final  distribution  as  decreed, 
and  not  to  be  held  pendiuj^  the  ascertainment 
of  the  principles  upon  which  it  should  be  dis- 
tributed.   Hia  V.  Ohieago  db  B.  B.  Co.  140  U. 
8.  52  [85: 881],  and  cases  cited. 

The  subject  was  much  considered  and  many 
cases  referr^  to  and  classified,  and  the  dis-  • 
tinctions  indicated,  in  Keystone  M,  dt  L  Co.  v. 
Martin,  182  U.  8.  91  [88: 275].  It  is  there 
shown  that  where  the  entire  subject  matter  of 
a  suit  is  disposed  of  by  a  decree,  the  mere  fact 
that  accounts  remain  to  be  adjusted,  and  the 
bill  is  retained  for  that  purpose,  does  not  de- 
prive the  adjudication  of  its  character  as  a  final 
and  appealable  decree. 

It  is  true,  as  pointed  out  by  Mr,  Jtutiee 
Field  in  Hill  v.  Ohieago  d  E.  B  Co,,  supra, 
that  an  appeal  may  be  taken  from  a  decree  in 
an  equity  cause,  notwithstanding  it  is  merely 
in  execution  of  a  prior  decree  in  the  same  suit, 
for  the  purpose  of  correcting  errors  which  may 
have  originated  in  the  subs^uent  proceeding. 
This  was  so  held  in  Chicago,  D.  d  F.  B,  Co.  v. 
Fosdiek,  106  U.  8.  47,  88  [27:  47,  64],  and  was 
the  rule  sanctioned  and  adopted  in  Forgay  v. 
Conrad,  47  U.  8.  6  How.  201  [12:  404],  and 
Blossom  V.  Milwaukee  B,  O?.,  68U.  S.  1  Wall. 
655  [17:  678].  An  appeal  will  lie  from  such 
decrees  according  to  the  nature  of  the  subject 
matter  and  the  rights  of  the  parties  affected. 

But  the  errors  assigned  here  relate  solely  U> 
matters  included  within  the  adjudication  of 
May  4,  1878,  except  as  the  refusal  to  permit 
the  petition  for  rehearing  to  be  filed  may  be 
otherwise  regarded,  thoi^  that  petition  was 
itself  predicated  upon  one  of  the  aspects  of  the 
controversy.  And  as  to  that  allegation  of 
error,  we  have  already  seen  that  the  objectioD 
is  not  well  taken,  ^ven  if  open  to  consideration 
ataH  BroekeU  t.  BroekeU,  48  U.  a  8  How. 
888  [11:  2511. 
Deormq/bm^ 

1MU.8L 


EqUITABLB  LiFB  ASSUSANOB  SOOISTT  Y.  PbTTTTB. 


826-284 


f 


EQUITABLE  LIFE  ASSURANCE  SO- 

OTBTY  OP  THE  UNITED  STATES, 

Plff.  in  Err,, 

V, 

BENJAMIN  F.  PETTUS,  Admr.  of 
AuoB  Lbokosa  CLBMRirrs. 

<8ee  a.  a  Beporter'a  ed.  286-284.) 

Wkm  poUey  i9  a  'contract  of  the  State  there 
idhered^Miseouri  Statute  as  to  insurance^ 
ifeet  tf  iame  on  poliey. 

L  IHiere  the  assured  was  a  resident  of  Missouri, 
and  the  applioatJon  for  the  policy  was  sifirnod 
tiwre,  and  the  policy  wa4  delivered  and  the  pre- 
BiaiDS  were  paid  in  Missouri,  the  policy  is  a  Mis- 
Kuri  contract  and  governed  by  the  laws  of  Mis- 
unri,  althouirh  the  insurer  was  a  New  York 
eorporatlnn  doing  bosineas  in  Missouri  and  the 
vottqr  was  executed  at  its  office  in  New  York. 

i  Ito  Statute  of  Missouri  that  no  policy  of  insur- 
uneahall,  after  the  payment  of  two  annual  pre- 
mtamiB,  be  void  by  reason  of  nonpayment  of  pre- 
■iDo  thereon,  but  it  shall  be  subject  to  certain 
nki  of  commutation,  and  that,  if  the  assured 
tlw  within  the  term  of  temporary  insurance  as 
iMarmined  in  such  Statute,  the  company  shall 
te  bound  to  pay  the  policy,  is  mandatory  and 
Motnii  the  contract  of  Insurance. 

&  Ito  tosertion  in  a  policy  of  a  provision  for  a 
Menot  rule  of  commutation  from  that  pre- 
■Bribed  by  the  statutes  of  the  State  where  the 
cottnct  of  Insurance  is  made,  as  well  as-the  in- 
•BtiOD  in  the  application  of  a  clause  by  which 
the  beoefldary  waives  all  rights  to  any  other 
nrvender  value  than  that  so  provided,  whether 
nv^sd  by  a  statute  of  the  State  or  not,  is  inef- 
feOtaiU  to  evade  and  nullify  the  dear  words  of 
Mwilatntoi. 

[No.  840.] 

ir§M«iApra  SS,  24, 1S91.    Decided  Mm  11, 

1891, 

Pf  IRROR  to  the  Circuit  Court  of  the  United 
fitttes  for  the  Western  District  of  Missouri 
t^Rflew  a  Judgment  for  the  pidntiff  for  the 
iaooBtof  a  policy  of  life  insurance.  Affirmed. 

fitttement  hy  Mr,  Justice  Grm,y : 
TUi  was  an  action  brought  by  Alice  L.  Wall, 
idUnn  of  Missouri  and  widow  of  Samuel  E. 
^fltUid  proeecnted  by  Benjamin  F.  Pettus, 
m  admioistrator,  against  the  Equitable  Life 
iMtaooe  Society  01  the  United  States,  a  cor- 
gtfioii  of  New  York  and  doing  business  in 
noui,  on  a  policy  of  insurance  executed  by 
.ttidebodant  at  its  ofElce  in  the  City  of  New 
m,  CO  December  28, 1880,  upon  the  life  of 
WMl  B.  Wall,  by  which,  in  consideration  of 
■•  ptyment  of  f  186.25  by  him,  and  of  the 
Miiait  of  a  like  sum  on  or  before  December 
jiiiCMfa  year  during  the  continuance  of  the 
{{■tact^lt  promised  to  pay  to  Alice  L.  Wall, 

Klbvlf^.OOO  at  its  ofDce  in  the  City  of  New 
wiUiio  sixty  days  after  satisfactory 
€f  his  death.  ^ 


ltar-4t  to  agreemmit  for  inawranee  tnade  by 
M*f  «e  Mteto  Tkytoe  ▼.  Merchants  F.  Ins.  Go.  18: 

j^Ufmfettme  of  voHey  for  nonpayment  ofpre- 
MB;  iiiiioer,--aee  note  to  Thompson  v.  Knioker- 
iMnrlib Ina. CSo.  S8:78K. 

J^mitr^reeentatumor  fraud  vitUOee  pdUoy,  see 
Mil  to  ITLanahan  ▼•  Universal  Ins.  Oo.  7:  M( 
wtaBhiBii  liBS^  Go.  ▼.  Xawrence,  7: 886w 


"And  further,  that  if  the  premiums  QX)on  this 
policy  for  not  less  than  three  complete  years  of 
assurance  shall  have  been  duly  received  by  said 
Society  and  this  policy  should  thereafter  be- 
come void  in  consequence  of  default  of  pay* 
ment  of  a  subsequent  premium,  said  Society^ 
will  issue,  in  lieu  of  such  policy,  a  new  paid- 
up  policy,  without  participation  in  profits,  in 
favor  of  said  Alice  L.  Wall,  if  living,"  **for 
the  entire  amount  which  the  full  reserve  on  thi» 
policy,  according  to  the  present  legal  standard 
of  the  State  of  New  York,  will  then  purchase 
as  a  single  premium,  calculated  by  the  re&rular 
table  for  single- premium  policies  now  published 
and  in  use  by  the  Society:  Provided,  however^ 
that  this  pjolicy  shall  be  surrendered,  duly  re^ 
ceipted,  within  six  months  of  the  date  or  de- 
fault in  the  payment  of  premiimi,  as  mentioned 
above. 

"  This  policy  is  issued  and  accepted  upon  the- 
condition  that  the  provisions  and  requirements 
printed  or  written  by  the  Society  upon  the  back 
of  this  policy  are  accepted  by  the  assured  as- 
part  of  this  contract  as  fully  as  if  they  were  re- 
cited at  length  over  the  signatures  hereto  af- 
fixed." 

Among  the  provisions  and  requirements 
printed  on  the  back  of  the  policy  were  the  fol- 
lowing : 

"4  All  premiums  are  due  in  the  City  of  New 
York,  at  the  date  named  in  the  policy ;  but  at 
the  pleasure  of  the  Society  suitable  persons  may 
be  authorized  to  receive  such  pavment.s  at  other 
places,  but  only  on  the  production  of  the  Soci- 
ety's receipt  therefor,  signed  by  the  president, 
vice-presiaent,  actuary,  secretary  or  assistant 
secretary,  and  countersigned  by  the  person  to 
whom  the  payment  is  made.  No  payment 
made  to  any  i)erson,  except  in  exchani^e  for 
such  receipt,  will  be  recognized  by  the  Society. 
All  premiums  are  considered  payable  annually 
in  aavance ;  when  the  premium  is  made  pay- 
able in  semi-annual  or  quarterly  installments, 
that  part  of  the  year's  premiums,  if  any,  which 
remains  unpaid  at  the  maturity  of  this  contract, 
shall  be  regarded  as  an  indebtedness  to  the  So- 
ciety on  account  of  this  contract,  and  shall  be 
deducted  from  the  amount  of  the  claim  ;  and 
if  any  premium  or  installment  of  a  premium  on 
this  policy  shall  not  be  paid  when  due,  this  pol- 
icy shall  be  void ;  nevertheless  nothing  herein 
shall  be  construed  to  deprive  the  holder  of  this 
policy  of  the  privilege  to  demand  and  receive 
paid-up  insurance  in  accordance  with  the  agree- 
ment contained  in  this  policy. 

"  5.  The  contract  between  the  parties  hereto 
is  completely  set  forth  in  this  policy  and  the 
application  merefor,  taken  together,  and  nono 
of  its  terms  can  be  modified,  nor  any  forfeiture 
under  it  waived,  except  by  an  agreement  in 
writing,  signed  by  the  president,  vice-presi* 
dent,  actuary,  secretary  or  assistant  secretary^ 
of  the  Society,  whose  authority  for  this  pur* 
pose  will  not  be  delegated. 

^'6.  If  any  statement  madein  the  application 
for  this  policy  be  in  any  respect  untrue,  this- 
policy  shall  be  void." 

The  application  for  the  policy  wm  dated  at 
Windsor  in  the  State  of  Missouri,  December 
16, 1880,  addressed  to  the  defendant,  and  signed 
by  Samuel  E.  WaU  and  Alice  L.  Wall ;  and 
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tb»  parts  of  it  relied  on  hy  the  defendant  were 
aa  follows : 

''87.  Does  the  person  for  whose  benefit  the 
assurance  is  effected,  in  consideration  of  the 
agreements  contained  in  the  policy  hereby  ap- 
pBed  for  (providinff  for  paid-up  insurance  in 
the  event  of  surrender  of  the  policy  at  certain 
periods  and  under  certain  conditions  specified), 
waive  and  relinquish  all  right  or  claim  to  anv 
other  surrender  value  than  that  so  provided, 
whether  required  by  a  statute  of  any  State  or 
not?"    "Yes.'* 

"It  is  hereby  declared  and  agreed  that  all  the 
statements  and  answers  written  on  this  appli- 
cation are  warranted  to  be  true,  and  are  offered 
to  the  Society  as  a  consideration  of  the  contract, 
which  shall  not  take  effect  until  the  first  pre- 
mium shall  have  been  actually  paid  during  the 
life  of  the  person  herein  proposed  for  assur- 
ance." 

The  petition  alleged  that,  in  consideration  of 
the  sum  of  $186.25  paid  to  the  defendant  by 
Samuel  £.  Wall,  and  of  the  further  agreement 
on  his  part  to  pav  to  the  defendant  an  annual 
premium  of  $i8o.26  on  or  before  December  15 
in  each  year  during  the  continuance  of  the  con- 
tract, the  defendant  "made,  executed  and  de- 
livered to  Samuel  £.  Wall,  who  was  then  and 
ail  the  times  hereinafter  mentioned  a  resident 
of  the  State  of  Missouri,  and  in  which  State 
the  said  policy  was  delivered  and  the  said  pre- 
miums paid,"  the  iX>licy  of  insurance,  above 
stated. 

The  answer  admitted  that  said  Wall  was  a 
resident  of  the  State  of  Missouri,  and  that  the 
policy  of  insurance,  "  after  being  applied  for 
to  and  executed  by  the  defendant,  was,  at  the 
request  of  the  said  Wall,  transmitted  to  the 
State  of  Missouri  and  was  delivered  to  said 
Wall  in  said  State,"  and  "  that  the  annual  pre- 
miums due  on  said  policy  on  December  16, 
1881,  and  December  15,  1882,  were  paid,  as 
also  the  cash  premium  due  when  said  policy 
was  issued." 

The  plaintiff  alleged  in  the  petition,  and 
proved  at  the  trial,  that  Samuel  £.  Wall  failed 
to  pay  the  premium  due  December  15,  1888 ; 
that  he  died  January  21, 1884 ;  that  the  defend- 
ant, on  notice  of  his  death,  denied  its  liabilitv, 
and  thereby  waived  further  proof  thereof; 
that  on  December  15, 1888,  the  policy  had  ac- 
quired a  net  value  of  $161.05,  as  computed 
upon  the  American  experience  table  of  mortal- 
ity, with  four  and  a  half  per  cent  annual  inter- 
est ;  that  neither  Wall  nor  his  wife  was  then 
indebted  to  the  defendant,  on  account  of  past 
premiums  on  the  policy,  or  otherwise ;  that  bis 
age  at  that  time  was  thirty- nine  years;  and  that 
three  fourths  of  such  net  value,  applied  and 
taken  as  a  net  single  premium  for  temporary 
insurance  for  the  full  amount  written  in  the 
policy,  would  continue  the  policy  in  force  un- 
til August  80.  1886.  ^ 

The  plaintiff  claimed  the  full  amount  of  the 
policy,  with  interest,  by  virtue  of  the  provis- 
ions of  the  Revised  Statutes  of  Missouri  of 
1879,  which  are  copied  in  the  margin.* 


The  grounds  of  defense  xeHeQ  on  mm  Ut 
That  the  policy  was  a  contiaci  goferDcd  bytti 
laws  of  the  State  of  New  York  and  not  fe^  fli 
laws  of  the  State  of  Missouri.  Sd.  Thatifl 
was  governed  bv  the  laws  of  Missouri,  tfaettti 
stipulations  in  the  poli(^  and  in  theanrilaliai 
therefor  were  valla  ana  binding  on  tMpUfr 
tiff  as  a  waiver  of  the  provisions  of  g  Ml  oC 
the  Revised  Statutes  of  Missouri. 

The  court,  on  motion  of  the  plaintiff,  oitai 
the  parts  of  the  answer  which  set  up  tbeM  d^ 
fenses  to  be  struck  out,  delivering  the  opUoi 
reported  in  82  Fed.  Rep.  278;  and  afterwsnkk 
upon  a  submission  of  the  case  to  its  dedrioi 
without  a  lury,  declined  to  sustain  tbeKd^ 
fenses,  and  rendered  judgment  for  the  MttSi 
in  the  sum  of  $6,125.  The  defendant  didjci- 
cepted  to  these  rulings,  and  soexl  oat  thk  vA 
of  error. 

Menn.  TLenrj  mtcheoek,  ^,A.  /IsMh 
huiy  and  G.  A.  MadiU^  for  plaintiff  in  enor: 

The  policy  was  a  contract  ffuveroed  sad  H 
be  construed  by  the  laws  of  toe  State  of  Kev 
York,  and  not  by  the  laws  of  the  State  of  lOi^ 
souri. 

Story,  Confl.  Laws,  gg  244-269;  SMiirT. 
Union  mt.  Bank,  91  U.  8.  412  (28:21%  Mi* 
ler  V.  Tiffany,  68  U.  9.  1  Wall  810  a7:84; 
8tix  V.  Mathew,  68  Ma  871;  FriUkmi  t. 
MHon,  106  U.  S.  124  (27: 104). 

The  Missouri  Statute,  beinir  for  the  benrfl 
of  the  assured,  could  lawnillT  be  wdfri; 
such  waiver  waa  valid  and  binding  on  ihs  tf> 
sured. 

Harrii  t.  BwmeU,  68  U.  8. 12  How.  79  01: 
901);  Union  Ootd  Min.  Oo.  t.  Bodcy  ML  M 
Bank,  96  U.S.  641  (24:  649);  ITiiioJi  F§L  Anft 
of  St.  LouiiT.  ifa<(AMiw,  98  U.  &  627  (25: 18k 
jSemery  v.  Markabeiry,  57  Ifa  898;  Anaai 
dt  T,  Bank  v.  Bdrrimfn,  S7  Mo.  608;  aaftiii 
V.  Thompson,  82  U.  8.  16  WaU.  158  CU:  Uk 
ataUY.  BoberUon^n  Ma  448;  SiaUy.  ITaM 
62  Ma  196;  Staie  v.  IF<MiMr.  78  Ma  M 
Bodd  V.  Thomoi.  69  Mo.  864;  MnriU  v.  A 
Louii,  88  Ma  252. 

Contracts  expresdy  waiving  loeh  prifOMii 
as  these  have  been  repeatadlj  neld  valid  ^M 
courts. 

Boumian  v.  SmOey,  81  P^  226;  ^iM  % 
Craig,  56  Pa.  161 ;  SiaU  t.  Mdegw,  8  Ind.  M 
Eltzroth  V.  W^bHer,  15  Ind.  81. 

ifsMff.  L.  C  Kranthoff  and  Jf«ftl«  L 
Fyktt  ^or  defendant  in  ern»r: 

Sea  5856  applies  to  eveiy  policj  aad  ^ 
dudes  companies  formed  under  the  lavs  ■ 
another  State. 

ififato  V.  JS0«<0y,  80  Ma  820:  iVtoT.  5L  £«* 
MuU  L.  2n$,  Co.  8  Ma  App.  888. 

The  defendant  continued  to  *'do  boriMV 
in  Missouri,  and  hence  dkl  ao  ant^Jeel  la  h* 
laws. 

MeCutehmm  t.  Eiter%  86  Ma  188;  Ammim 
ln»,  Co,  V.  Smith,  78  Ma  870;  JBinm  htLik  ^ 
Barvey,  11  Wis.  894;  DrJMyn  JU  iM.  ik.% 
SMtoe,  52  Ala.  588;  Bunymi^  ▼•  Omkr^U^ 
S.  14  Pet  122  (10: 882). 


*Seo.  6068.  No  policy  of  insuranoe  on  life,  here- 
after issued  by  any  life  iDsurance  company  author- 
ised to  do  bunDees  in  this  State,  on  and  after  the 
first  day  of  August,  A.  D.  1879,  shall,  after  payment 
upon  It  of  two  full  annual  premiums,  be  forfeited 
or  beoome  void,  by  reason  of  the  nonpayment  of 
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premium  thereon;  Imt  It  shall  be  snhilsei  Is  ■• 
following  rules  of  commntetlon,  to  wtc  Bt  "^ 
value  of  the  polfov,  when  the  pteuihi  hssi 
due  and  is  not  pald«  shall  be  eoamutea  wi 
American  ezpemnoe  table  of  ■Mrlalitj,  wjfc,^^ 

usi  annual.  saiiW 

]4»t.ft 


and  one-half  per  oent  Intsnsc 


tan.  BspnaaiM  Ln  A«nAi 

Defsodant  b  oonduiiTdj  ptMuowd  to  bava 
acceded  h>  llie  Uwa  of  HlHomi  • 

FMa  T.  P!fvi7wa.7S  U.  a  8  Wall  I«8, 181 
<19:  867,  860);  Banki^Avattttat.  JStrlt.  SB  U. 
8.  IS  Pet.  61«  (10:  fTK):  Lt^ayttU  Int.  Co.  v, 
^Vmat.sgTJ.8.18  How.  404,407(10: Ul.  462); 
DtttatT.  OMeagi>,n  V.  B.  10 Wall.  410(19: 
■VTVi:  Doj/lt  y.  Oontitujital  Itu.  Of.  H  U.  8. 
-B3S  (24;  148);  PUJodc^te  .?*.  Amo.  t.  JVw 
JorA.llO  U.S.  110  (80;  848);  ffHHu.iWmw. 
ISa  U.  S.  283  (83:  817):  JincAont  V.  JfanAatfan 
£.  Int.  Co.  81  Mo.  S18;  Ehrman  y.  Tntonia 
In*.  Co.  1  MoCrary,  128;  Milnor  y.  New  York 
A  JV.  S  B.  Co.  58  N.  T.  888. 

FollcieB  do  noi  lake  effect,  are  not  executed 
contracis,  unill  delivered.  Tbej  are,  then. 
local  tmnMcUoni  and  governed  by  the  local 

Pavl  T.  Virsinia,  70  U.  S.  8  Wall  188, 188 
HIS:  857,  Sfll):  PkOadelpkia  F.  Auo.  v.  JV«u 
York,  lis  U.  a  110  (80: 843);  XoeeUv.  ABianea 
L.  int.  Co.  (Mo.)  8  Ceot.  L.  J.  890:  WiHe  v. 
OiTuKtieirt  .«»(.  Z^  Int.  Co.  4  Dill.  177; 
Fletelitr  v.  iVw  Tm-A  £.  Int.  Co.  IS  Fed.  Bep. 
536:  Nea  York  L.  Int.  Oo.  t.  FUtehtr.  117  C. 
S.  BID  (29:  B84). 

TbecoDlracC  la  treated  aa  made  where  tbe 
l>olicv  is  delivered  to  tbeaMured  aod  accepted 
by  hiin.  It  U  Iben  Issued  and  treated  as  If 
ibe  local  aUtute  were  written  in  it  aa  part  of  Ita 

Northwtlern  Mvt.  L.  Int.  Oo.  v.  JBUMf.  7 
ijany.  17;  Thtoing  v.  Ortat  WttUm  Itu.  Oo. 
Ill  Maaa.  88;  MorrU  t.  Pennaltania  Mvt.  L. 
Jru.  Co.  ISO  Mass.  003,  006;  IJotma  v.  Oharter 
Oak  L.  Int.  Co.  181  Maas.  64;  Kenntdee  Oo.  t. 
Auffvtta  Int.  <fi  Bkg.  Oo.  6  Gray,  £04;  Todd  r. 
titate  Int.  Co.  11  Pbils.  BOO;  Utt  v.  Com.  10 
■Cent.  Bep.  586,  118  Pa.  822;  State  t  United 
Stata  Mvi.  Aec.  Atto.  67  Wla.  634;  Btanhilber 
-T.  MutwU  MiU  Int.  Oo.  76  Wis.  280;  MobiU  F. 
D.  Int.  Oo.  V.  Ooletnan,  fi8  Oa.  3SI;  Paee  y. 
Pate,  19  Pla.  488;  Brooklyn  L.  Int.  Oo.  y.  Bledtoe, 
42  Ala.  588;  Htpptein  y.  81.  Loait  Mut.  L.  Int. 
Co.  07  Ho.  86:  Queen  Int.  Oa.  v.  Lttiie.  9  L.  R. 

A.   45,   47  Ohio  81. ;   ffolniet  v.   0/iarta- 

Oak  L.  Im.Co.  181  Hav.  64;  Queenlm.  Oo.t. 
Jitfenon  lee  Oo.  84  Tex.  078;  MiUer  v.  Tiffany, 
■«8  U.  a  1  Wall  810  (17:  S4S);    Eamiiion  t. 


I  Boonrx  t.  Pane*. 


614. 


The  unlawful  end  canoot  be|  accompUabed 
by  IndireclloD. 

Oraia  y.  Mimvri,  29  U.  S,  4  Pet.  410  (7: 
908):  KenneU  v.  Clumlmt,  5S  U.  a  14  How. 
88  (14;  S16};  On  t  Sma  York  Cent  diH.R.S. 
Oo.  08  N.  T.  414;  An^iy  t.  Fiteata^a  F.  4 
U.  In*.  Oo.  oa  He.  822. 

The  Miaeouri  Btatate  ta  beyond  change  or 
waiver  by  private  contract. 

yirhite  Y.  OonneeHevI  Mitt.  L.  In*.  Co.  4DD1. 
177;  JWaW  T.  iVew  roriii.  in*.  a».  18  Fed.  Rep. 
026,  117  U.  8.  019  ^20:  984);  Beickard  v.  iTan* 
kattan  L.  Int.  Oo.  81  Uo.  018;  RoiUs/Y.  Pi^nk- 
lin  Int.  Co.  48  Wla.  449;  TAompton  y.  Ht.  Louil 
Int.  Oo.  48  Wis.  409:  Chamberlain  Y.  Ifew  Hamp- 
tkire  F.  Int.  Co. KS.R.  249; Bel/e  4.  CbmtMP. 


Bank  v.    Owent,  37  U.  S.  9  Pet.  597  (7:  003); 


II  i267gS 


All  statutory  proridooa  In  the  premiaea  are 
pieaumed  to  be  dictated  by  pabllo  poliry,  and 
consequently  beyond  tbe  pale  of  private  cod- 
tracL 

Bet/k  Y.  MOltrt  Not  In*.  Ve.  74  Wia.  S7; 
JfoMb  F.  D.  Int.  Oo.  v.  Ooleman.  08  Oa.  931; 
OoueAY.  OitfF.In*.  Oo.  ^  Cono.  181;  Morri* 
▼.  Bmtuyltania  Jfut  L.  Int.  Co.  120  Haaa. 
008;  Bolmet  y.  Ohartor  Oak  L.  Int.  Co.  181 
Haas.  64;  Firtt  Sat.  Bank  rtf  Kantai  City  v. 
Uart  F.  Int.  Oa.  90  U.  a  878(24:  im)i8heerer 
V.  Manhattan  Int.  Oo.  16  Fed.  Rep.  721:  Good- 
win Y.  Ma**aehtt*etU  Mut  L.  In*.  Co.  70  N.T, 
480;  Bammeud  v.  Brattrt  F.  In*.  Co.  48 
Wia.  468;  Thompton  v.  Miuouri  0.  Int  Oo.  49 
Wla.  888;  Oavon  v.  DwMing  Boute  Int.  Oo.  68 
Wis.  610. 

The  policy  la  to  be  construed  as  though  tbe 
Statute  were  written  in  iL 

Oihkoth  Oat  Light  Co.  y.  Otrmania  F.  Ina. 
Ob.  71  Wla.  46*. 

Statutes  dictated  by  public  polity  can  neilhet 
be  waived,  changed  by  contract  nor  evaded. 


•dedacUDgtiomtlireefourUiaof  tuobnt 


then  ))e<Mnoele<l.lbebalanoealiallbei 
«inK]e  premlom  lor  temponuT  It  ~ 

full  amouut  written  Id  (be  polloj, 

wtilohsucb  temporarr  Imurance  stiaU be  la  toroe 
«tiall  tie  detnrmioed  br  Uie  aae  of  the  Miaon  wlicae 

Ufe  la  tosured  at  Uie  time  ol  the  default  ot  premium 
.  and  tlu  aMumpUon  of  mortalllr  and  iniereat  afor^ 

See.  tm  At  anr  time  after  tbe  parmeDt<rf  two 
■or  mora  full  annual  premluma,  and  not  later  tbao 
elxtjdajefrom  thelieslniiing  ottba  extended  tn- 
Buraoce  provided  In  the  preoedlaa  seotloD,  the  la- 
gal  bolder  of  tba  poUoy  mav  dematid  of  the  oom- 
paur,  and  tlie  oompan;  abaO  Inue,  In  paid-up  pol- 
loj'. wblob.  Id  case  ol  an  ordinary  life  polli^.  shall 
t>e  for  such  an  amount  aa  tbe  net  value  of  tbe  orls- 
toal  poller  at  tbe  agv  and  date  nf  lapae.  computed 
:aocordlDs  to  tbe  American  ezperfenoe  (able  of 
luortalltr.  wltb  lotereat  at  tbe  rate  of  tour  and  ooe- 
htUf  piT  cent  ner  annuin,  without  daductioa  at  In- 
-deUedneoi  on  aoooont  of  said  poUoy,  will  purabasr, 
nppUed  as  a  slnjcla  premium  upon  the  table  ratae  of 
«tie  oompaur. 

Sec  BBSS.  If  the  death  of  the  Insured  ooeurwltb- 
-iD  tbe  lenn  of  temporary  Iniuranoa  oovared  by  the 
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value  of  the  pollor  aa  determined  In  section  CB8^ 
and  If  nooandlUoQ  of  tbe  lusuranoe  other  tliaa  tbe 
payment  of  premluou  shall  have  been  vlolaled  by 
tbelnsumd,  ttie  company  shaU  be  bound  topaytM 


ed,  tiie  company 
if  the  policy,  the 


■to  deAiuIt  In  tbe  paymeu  t  of  premlun.  anytblOK  In 
tbe  policy  to  tbe  ooDtra^  notwlthstandliiK  no- 
Tlded,  however,  that  notice  or  the  claim  and  proof 
oftbedeetbsballbe  submitted  to  tbe  oompany  Id 
the  same  maoner  as  provided  by  tbe  terms  of  the 
policy  within  ulnetr  <Uya  after  ihs  decease  of  the 
Insured. 
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SUPBBME  COUBT  OF  THB  UNITED  STATES. 


Cor.  Tebm, 


1 


Scott  V.  Lhud,  84  U.  8.  9  Pet  418  (9: 178); 
Mabee  ▼.  Groner,  22  Hun,  264;  Cfrane  ▼.  French, 
88  Miss.  680;  Torrey  v.  Orant,  10  Smedes  & 
M.  89;  Olcrrk  v,  Spencer,  14  Kan.  898;  BoOer 
▼.  Rheem,  72  Pa.  54. 

Statutory  exemptions  from  seizure  for  debt. 

KneetiU  v.  Newcomb,  22  N.  Y.  249;  MaxweU 
▼.  Reed,  7  Wis.  582;  WaUinatfcrd  v.  Bennett, 
1  Mackey,  808;  Branch  v.  Tomlineon,  77  N.  C. 
888;  C^Ww  V.  (/Brien,  20  Iowa,  876;  Cbrter 
T.  Carter,  20  Fla.  558;  iZtfcA*  v.  £eUy,  82  UL 
147;  1  Freem.  Ex.  (2d  ed.)  §  216. 

The  right  to  redeem  from  a  mortgage. 

Pevoh  V.  Datie,  96  U.  8.  882  (24:775);  Bayley 
T.  Batley,  5  Gray,  505;  Parmer  v.  Parmer,  74 
Ala.  285;  Qttartermoue  v.  Kennedy,  29  Ark. 
644;  Wing  v.  Cooper,  87  Yt  169;  2  Jones, 
Mortg.  (4th  ed.)  §  1089. 

Allowance  to  widow  of  deceased. 

Phelps  V.  Phelpa,  72  Til  646,  648,  649. 

The  Statute  of  Frauds. 

Shapley  v.  Abbott,  42  N.  Y.  44S,  461,  466; 
Eaberoham  v.  Vincent,  2  Yes.  Jr.  204,  227. 

Assignment  of  insurance  policies  siter  loss. 

Courtney  v,  New  York  City  Im.  Co.  28 
Barb.  116. 

Mr,  Justice  Chraj'  delivered  the  opinion  of 
the  court: 

Upon  the  question  whether  the  contract  sued 
on  was  made  in  New  York  or  in  Missouri, 
there  is  nothing  in  the  record,  except  Uie  policy 
and  application,  the  petition  and  answer,  by 
which  the  facts  appear  to  have  been  as  follows: 
The  assured  was  a  resident  of  Missouri,  and 
the  application  for  the  policy  was  signed  in 
Missouri.  The  policy,  executed  at  the  defend- 
ant's office  in  New  York,  provides  that  "the 
contract  between  the  parties  hereto  is  complete- 
ly set  forth  in  this  policy  and  the  application 
therefor,  taken  together.^  The  application  de- 
clares that  the  contract  "shall  not  take  effect 
until  the  first  premium  shall  have  been  actual- 
ly paid  during  the  life  of  the  person  herein  pro- 
posed for  assurance."  The  petition  alleges 
that  that  premium  and  two  annual  premiums 
were  paid  in  Missouri.  The  answer  expressly 
admits  the  payment  of  the  three  premiums,  and, 
by  not  controverting  that  they  were  paid  in 
Missouri,  admits  that  fact  also,  if  material. 
Missouri  Rev.  Stat  1879,  $  8545.  The  petition 
further  alleges  that  the  policy  was  delivered  in 
Missouri;  and  the  answer  admits  that  thepol 
Icy  was,  "at  the  request  of  the  said  Wall, 
transmitted  to  the  State  of  Missouri  and  was 
delivered  to  said  Wall  hi  said  Stote."  If  this 
form  of  admission  does  not  imply  that  the 
policy  was  at  the  request  of  Wall  transmitted 
to  another  person,  perhaps  the  company's  agent, 
in  Missouri  and  l^  him  there  dcdivered  to  Wall, 
it  is  quite  consistent  with  such  a  state  of  facts; 
and  there  Is  no  evidence  whatever,  or  even 
averment,  that  the  policy  was  transmitted  by 
mail  directly  to  Wall,  or  that  the  company  sig- 
nified to  Wall  its  acceptance  of  his  appUcation 
in  any  other  way  than  by  the  delivery  of  the 
policy  to  him  hi  MisMarL    Upon  this  record. 


the  cooduslon  is  inevitable  that  the  policy 
never  became  a  eompleted  contract,  buiding 
either  party  to  it,  imtfl  the  delivery  of  thep^ 


icy  and  the  psymeDt  of  ttie  first  praniiim  in 
luasourl;  and  eonaeqnentfy  that  the  policy  is 


a  Missouri  contract  and  governed  by  the  lawa 
of  Missouri. 

By  the  Revised  Statutes  of  Missouri  of  1879. 
in  force  when  this  policy  was  made,  it  was  en- 
acted as  follows:  By  §  5988,  "no  policy  of  in- 
surance on  life,  hereafter  issued  by  any  life  in- 
surance company  authorized  to  do  business  in 
this  State,  shall,  after  payment  upon  it  of  two 
full  annual  premiums,  be  forfeited  or  become 
void,  by  reason  of  the  nonpayment  of  pre- 
mium thereon;  but  it  shall  be  subject  to  the 
following  rules  of  commutation,  to  wit:"  The 
net  value  of  the  policy  is  to  be  computed,  and 
the  insurance  is  to  continue  in  force  for  the  full 
amount  of  the  policy  for  such  time  as  three 
fourths  of  such  net  value  will  be  a  premium 
for,  according  to  the  rules  of  commutation 
prescribed  in  that  section.  By  §  5984,  the 
holder  of  the  policy,  within  sixty  days  from 
the  beginning  of  such  temporair  insurance,  [BM] 
may  elect  to  take  a  paid-up  policy  for  such 
amount  as  the  net  value  aforesaid  would  be  a 
premium  for.  By  §  5985,  if  the  assured  dies 
within  the  term  of  temporary  insurance,  as  de- 
termined by  §  5988,  and  there  has  been  no 
breach  of  any  other  condition  of  the  policy, 
"the  company  shall  be  bound  to  pay  the  amount 
of  the  policy,  the  same  as  if  there  had  been  no 
default  in  the  payment  of  premium,  anything 
in  the  policy  to  the  contrary  notwithstanding.*^ 

The  manifest  object  or  this  Statute,  as  of 
many  statutes  regulating  the  form  of  policies 
of  insurance  on  lives.or  against  fires,  is  to  pre- 
vent insurance  companies  from  insertine  in 
their  policies  conditions  of  forfeiture  or  restric- 
tion, except  so  far  as  the  Statute  permits.  The 
Statute  is  not  directory  only,  or  subject  to  be 
set  aside  by  the  company  with  the  consent  of 
the  assorea;  but  it  is  mandatory,  and  controls 
the  nature  and  terms  of  the  contract  into  which 
the  company  may  induce  the  assured  to  enter. 
This  clearly  appears  from  the  unequivocal 
words  of  command  and  of  prohibition  above 
quoted,  by  which,  in  g  5988,  *'no  policy  of  in- 
surance" issued  by  any  life  insurance  company 
authorixed  to  do  busineas  in  this  State  ''shall, 
after  the  payment  of  two  full  annual  pre< 
miums,  be  forfeited  or  become  void,  by  reason 
of  the  nonpayment  of  premium  thereon;  but  it 
shall  be  subject  to  the  following  rules  of  com- 
mutation;" and,  in  g  6986,  that  if  the  assured 
dies  within  the  term  of  temporary  insurance, 
as  determined  in  the  former  section,  "the  com- 
pany shall  be  bound  to  pay  the  amount  of  tht 
policy,"  ''anything  in  the  policy  to  the  con  . 
trarv  notwttnstandinff.'' 

This  construction  tt  put  beyond  doubt  by 
g  6986,  which,  bv  sped^ng  four  cases  (two  dt 
which  relate  to  toe  form  of  the  pnlicy)  in  which 
the  three  fwecedinff  sections  "shall  not  be  ap^ 
plicable,"  necessanly  implies  that  those  sec* 
tions  ^all  control  all  cases  not  so  q)ecified. 
whatever  be  the  form  of  the  policy. 

Of  the  cases  so  nwcified,  the  cmly  ooes  4a 
which  the  terms  of  the  poU^  are  permitted  to 
differ  from  the  plan  of  the  Statute  are  the  first 
and  aeoood,  which  allow  the  policy  to  stipulate  ntAl 
for  the  holder's  receiving  the  full  benefit,  either 
in  cash,  or  by  a  new  paid-up  policy,  of  the 
three  fourths  of  the  net  value,  as  determfaied 
by  g$  5988  and  6084.  The  other  two  caaei 
qteofied  do  not  contemplate  or  authorise  any 
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proTision  in  the  contract  itself  inconsistent  with 
the  Statute;  bat  only  pennit  the  holder  to  sur- 
render the  policY,  either  in  lieu  of  a  new  policy, 
or  for  a  consideration  adequate  in  his  judg- 
ment In  defining  each  of  these  two  cases,  the 
Statute,  while  allowing  the  holder  to  make  a 
new  bargain  with  the  company,  at  the  time  of 
surrendering  the  policy,  and  upon  such  terms 
as,  on  the  facts  then  appearing,  are  satisfac- 
tory to  him,  yet  significantly,  and,  it  must  be 
presumed,  designedly,  contains, nothing  having 
the  least  tendency  to  show  an  intention  on  the 
part  of  the  Legislature  that  the  company  might 
require  the  assured  to  agree  in  adyance  that  he 
would  at  any  future  time  surrender  the  policy, 
or  lose  the  benefit  thereof,  upon  any  terms  but 
those  prescribed  in  the  Statute. 

It  follows  that  the  insertion,  in  the  policy, 
of  a  provision  for  a  different  rule  of  commuta- 
tion from  that  prescribed  by  the  Statute,  in  case 
of  default  of  payment  of  premium  after  three 
premiums  have  been  paid,  as  weU  as  the  inser- 
tion, in  the  application,  of  a  clause  by  which 
the  beneficiary  purports  to  ''waive  and  relin- 
quish all  right  or  claim  to  any  other  surrender 
value  than  Uiat  so  provided,  whether  required 
bj  a  statute  of  any  State,  or  not,"  is  an  ineffec- 
toal  attempt  to  evade  and  nullify  the  clear 
words  of  the  Statute. 


QUOCK  TING,  App^,^ 

UNITED  STATEa 

(See  8.  C.  Reporter's  ed.  417-ttL) 

Whtn  the  uneontradieUd  tuUmony  cfa  ioUnea 
may  be  dier^arded-^when  Jw^/ment  toiU  not 

1.  His  a  general  rule  that  positive  testimony  as  to 
a  partkmlar  taot,  unooDtradicted  by  anyone, 
shoaJd  control  the  deoisiOD  of  the  court;  but 
there  is  an  exception  to  that  rule  that  where 
there  is  an  inherent  improbability  in  the  state- 
ments of  a  witness,  or  be  is  contradicted  by  the 
facts  he  himself  states  or  discredited  by  omissions 
in  his  statements,  or  his  manner  creates  doubts 
of  his  sinearlty.  a  court  or  Jury  may  disregard  his 
evidence. 

JL  A  judgment  will  not  be  reversed,  although  it 
was  rendered  agamst  the  positive  testimony  of  a 
witness,  not  directly  impeached,  where  there 
were  dronmstances  in  evidence  tending  to  leven 
the  probability  that  such  testimony  was  true,  or 
there  is  such  a  degree  of  improbability  In  his 
statements  as  to  dc  prive  them  of  credit. 

[No.  ess.] 

SubmUUd  April  10, 1891.    Decided  May  11 

1891.  ' 


Viyrm,—WhatUvnmafaoU€oUlmu.  See  note  to 
Kelly  V.  Moms,  srfles. 

.Am  to  eonehtalvenen  of  admltHon  of  tUUement  in 
tfUadfnae^  see  note  to  M*Ferran  v.  Taylor,  2:488. 

A»^  heanay  evidence  ae  to  vediQne  and  famOy 
Mseory,  see  110^0  to  Elliott  V.  Peirsol,  7:164. 

A$  to  eonfeeeUme  of  aoetised,  when  evidetiee, 
fiofe  to  Hopt  V.  Utah,  2BdBttL 
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APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  States  for  the  North- 
em  District  of  California  that  the  appellant  is 
a  Chinese  person  forbidden  to  land  or  be  within 
the  Unitea  States,-and  that  he  is  not  Uie^ally 
restrained  of  his  Uherty,  and  remanding  him  to 
custody  for  transportation  back  to  China. 
Afflrtnid. 

Statement  by  Mr.  Juetiee  Field: 
The  petitioner,  who  is  also  the  appellant,  If 
a  member  of  the  Chinese  race,  but  claims  to 
have  heen  bom  within  the  United  States,  and 
consequently  to  he  a  citizen  thereof.  He  is 
sixteen  years  of  age,  and  arrived  at  the  Port  of 
Ban  Francisco  in  the  steamship  City  of  New 
York,  in  Fehruary,  1888.  The  oflScers  of  cus* 
toms  refused  to  allow  him  to  land,  holding 
that  he  was  a  subject  of  the  Emperor  of  China, 
and  within  the  restrictions  of  the  Act  of  May 
6.  1882,  and  the  supplementary  Act  of  1884. 
He  was  accordingly  detaioed  by  the  captain  of 
the  steamship  on  b<^rd;  and  he  applied,  Uirough 
a  friend,  to  the  Clrciiit  Court  of  the  United 
States  for  the  Northern  District  of  Califomla 
for  a  writ  of  habeas  corpus  to  obtain  his  dis- 
charge from  such  detention,  alleinog  that  he 
was  not  within  the  -restrictions  oi  the  Acta  of 
Congress,  but  was  a  citizen  of  the  United 
States,  having  been  born  therein.  The  writ 
was  issued  and  the  petitioner  brought  before 
the  court,  when  his  testimony  and  that  of  his 
father  was  taken  in  support  of  his  pretension. 
He  testified  as  to  his  birth,  as  counsel  observe, 
with  surprising  particulari^.  His  f^ry  was 
that  he  was  sixteen  years  old;  that  he  was  born 
in  San  Francisco,  '*on  DupontStreet,  upstairs," 
and  remained  in  that  dty  until  be  was  ten 
years  of  age,  when  he  went  to  China  with  his 
mother.  He  also  mentioned  the  names  of 
three  persons  on  the  ship  whom  he  knew. 
When  asked  how  he  remembered  their  namea, 
he  answered,  "When  I  got  to  China,  my  moth- 
er told  me  very  often  of  those  people  and  their 
names;  she  reputed  them  to  me,  and  I  remem- 
ber them."  When  reminded  that  that  was  six 
years  before,  he  responded:  "My  mother  some- 
times speaks  those  names  to  me  very  frequent- 
ly." His  mother  was  in  China,  and  he  knew 
nothing  of  the  three  men  named.  Although  in 
the  citv,  according  to  his  statement,  for  ten 
years,  he  did  not,  upon  his  examination,  show 
any  knowledge  of  any  places  or  streets  therein, 
or  of  Ihe  English  language.  The  following  is 
a  specimen  of  his  testimony: 

"Q.  Can  you  count  in  English?  A.  I  do 
not  understand  English. 

"Q.  Can  vou  count  in  English^  A.  lean 
count  in  Chinese,  but  not  in  ImgliBh. 

"Q.  Do  you  know  the  names  of  the  days  of 
the  week  in  English?  A.  I  am  too  small;  I 
did  not  learo  it. 

"Q.  You  do  not  know  anything  at  all  in 
English?    A.  No,  sir;  not  a  word."^ 

Nor  did  he  mention  any  circumstance,  inci- 
dent or  occurrence,  except  being  bom  in 
Dupont  Street,  upstairs,  which  would  lead  one 
to  suppose  that  lie  had  ever  been  in  the  city. 
His  only  memorv  seemed  to  be  of  the  names  of 
the  three  men  who  accompanied  him  back  to 
China,  whom  he  had  not  seen  since,  and  whose 
names  he  only  knew  from  having  heaid  fall 
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mother  repeat  them.  The  father,  who  was  ex- 
amined, stated  that  he  worked  on  a  sewing  ma- 
chine; that  the  petitioner  was  his  boy.and  that  he 
was  bom  *'at  lOSODupont  Btreet^upstairs/'  and 
went  to  China  with  his  mother  and  one  of  the 
witness's  friends:  and  that  he  wanted  his  boy 
to  come  back  to  learn  English.  He  also  pro- 
duced what  he  called  his  "store-book,"  in  which 
he  had  entered  the  purchase  of  a  ticket  for  the 
boy  and  his  mother.  He  gave  no  particulars 
of  his  residence  in  San  Francisco,  of  his  having 
ft  family  there,  or  of  his  being  Imown  among 
his  neighbors  or  others  as  having  any  children. 
The  court,  after  hearing  these  witnesses,  held 
that  Ihe  petitioner  was  not  illegally  restrained 
of  his  liberty,  but  was  a  Chineseperson  forbid- 
den by  law  to  land  vdthin  the  United  Stales, 
and  had  no  right  to  be  or  remain  therein.  It 
accordingly  ducbarged  the  writ,  and  ordered 
that  the  petitioner  w  remanded  to  the  marshal 
to  be  returned  to  the  captain  of  the  steamship. 
From  this  Judgment  an  appeal  is  taken  to  this 
court. 

Mr.  J.  J.  ScrlTner  for  appellant  (no  brief 
filed). 

Air.  A.  X.  Parker,  Amitant  Atty-Qen,, 
for  appellee: 

Neither  Juries  nor  Judges  are  bound  by  testi- 
mony that  they  do  not  believe.  They  are  not 
compelled  to  render  verdicts  or  find  as  to  fact 
fai  obedience  to  such  testimony,  although  It  is 
uncontradicted.' 

Elwood  ▼.  Wutem  U.  TeUg.  Oo.  46  N.  Y. 
(HS8;  Kavanagh  v.  Ftt*m,  70  N.  T.  177;  QU^ 
der$Ueve  v.  Landan,  78  N.  Y.  600;  Koehler  v. 
Adler,  78  N.  Y.  2S7:OafU{iohar%e  Nat.  Bank 
T.  Ditfendoif,  10  L.  R.  A.  676, 128  N.  Y.  191; 
Wait  V.  APNeil,  7  Mass.  261;  Harding  v. 
BrooJcB,  6  Pick.  244;  United  Statu  v.  Borier,  7 
Fed.  Repi  198;  Traeey  ▼.  Phelp$,  22Fed.  Kep. 
684;  Ths  Santiuima  Trinidad  and  The  St. 
Jnder,  20  U.  8.  7  Wheat.  288  <6:454);  The 
Ohineee  BMuiion  Oaee,  180  U.  8.  698  (82: 
1078). 

Mr,  JfiiHee  Field  delivered  the  opinion  of 
the  court: , 

The  question  presented  is  whether  the  evi- 
dence before  the  court  below  was  sufficient  to 
show  that  the  petitioner  was  a  citizen  of  the 
United  States. 

The  testimony  given  by  himself  amounted 
to  very  little;  ind^d,  it  was  of  no  force  or 
weight  whatever.  The  particularity  and  posi- 
tiveness  with  which  he  stated  the  place  of  his 
birth  in  San  Francisco  was  evidently  the  result 
of  instruction  for  his  examination  on  this  pro- 
ceedinff,  and  not  a  statement  of  what  he  had 
learned  from  his  parents  in  years  past.  And 
his  failure  to  mention  any  particulars  as  to  the 
City  of  ;8an  Francisco,  which  he  certainly 
ought  to  have  been  able  to  do  if  he  resided 
there  during  the  first  ten  years  of  his  life,  was 
surprising.  A  boy  of  any  batelligenoe,  arriv- 
ing at  that  age,  would  remember,  even  after 
the  lapee  of  Sx  years,  some  words  of  the  lan- 
guage of  the  oounliy,  some  names  of  streets  or 
)laoes,  dr  some  circumstances  that  would  satis- 
one  that  he  had  been  in  the  city  before. 
\nX  there  was  nothing  whatever  of  this  kind 
shown.  He  gave  the  name  of  no  person  he 
had  seen;  he  descsribed  no  localilj  or  incident 
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relating  to  his  life  in  the  city,  nor  did  he  repeat 
a  single  word  of  the  language,  which  he  must 
have  heard  during  the  greater  part  of  several 
years,  if  he  was  there. 

'Hie  testimony  of  the  father  was  also  devoid 
of  any  incident  or  'ircumstance  corroborative 
of  his  statement.  The  production  of  the  so- 
called  store-book,  in  which  there  was  an  entry 
of  passafi^  money  paid  for  the  boy  and  his 
mother,  aoes  not  strike  us  as  at  all  conclusive. 
The  accounts  of.  a  mere  worker  on  a  sewing 
machine  would  not  be  likely  to  occupy  much 
space;  and  the  alleged  enti^  could  as  easily 
have  been  made  as  the  manufacture  of  the 
story  repeated.  If  we  could  not  believe  the 
story  in  the  absence  of  the  book  we  should 
hesitate  to  yield  credence  to  it  upon  the  ex- 
hibition of  the  entry.  If  the  petitioner  was 
really  bom  in  the  United  States,  and  had  lived 
there  durine  the  first  ten  years  of  his  life,  the 
fact  must  have  been  known  to  some  of  the 
father's  neighbors,  and  inddeniB  could  readily 
have  been  ^ven  which  would  have  placed  the 
statement  of  it  beyond  all  question.  It  is  in- 
credible that  a  father  would  allow  the  exclu- 
sion of  his  son  from  the  country  where  he 
lived,  when  proof  of  his  son's  birth  and  resi> 
dence  there  for  years  could  have  been  easily 
shown,  if  such  in  truth  had  been  the  fact. 

Undoubtedly,  as  a  general  rule,  posidve  tes- 
timony as  to  a  particular  fact,  uncontradicted 
by  anyone,  should  control  the  decision  of  the 
court;  but  that  rule  admits  of  many  exceptions. 
There  may  be  such  an  inherent  improbability 
in  the  statements  of  a  witness  as  to  induce  the 
court  or  Jury  to  disregard  his  evidence,  even  in 
the  absence  of  any  direct  conflicting  testimony. 
He  may  be  contradicted  by  the  facts  he  states 
as  completely  as  by  direct  adverse  testimony; 
and  there  may  be  so  many  omissions  in  his 
account  of  particular  transactions,  or  of  his 
own  conduct,  as  to  discredit  his  whole  story. 
His  manner,  too,  of  testifying  may  five  rise  to 
doubts  of  his  sincerity,  and  create  toe  impres- 
sion that  he  is  dving  a  wrong  coloring  to  ma- 
terial facts.  All  these  things  may  properlv  be 
considered  in  determining  the  weight  which 
should  be  given  to  his  statements,  although 
there  be  no  advene  verbal  testimony  adduced. 

In  Kavanagh  ▼.  Wileon,  70  N.  Y.  177,  where 
the  action  was  by  a  real  estate  broker  against 
the  personal  representatives  of  a  deceased  cus- 
tomer to  recover  an  alleged  agreed  compensa- 
tion for  effecting  a  sale,  and  the  only  witness 
as  to  the  contract  was  ihe  son  of  the  plaintiff, 
whose  own  compensation  depended  upon  the 
plaintifTs  success,  and  the  compensi^on  al- 
leged to  have  been  agreed  upon  was  more  than 
double  the  usual  compensation.  H  was  held 
that  the  statement  of  the  witness,  under  those 
circumstances,  was  not  so  entirely  free  from 
improbability  as  to  Justify  a  direction  of  the 
court  to  the  Jury  to  find  a  verdict  for  the  plain- 
tiff, although  there  was  no  direct  oontradictorv 
testimony  presented.  The  court  said:  *'It  Is 
undoubtedly  a  general  rule  that  when  a  disin- 
terested witness,  who  is  in  no  way  discredited, 
testifies  to  a  fact  within  his  own  knowledge, 
which  is  not  of  itself  improbable,  or  in  conflict 
with  other  evidence,  the  witness  is  to  be  be- 
lieved, and  the  fact  is  to  be  taken  as  legally  es- 
tablished, to  that  it  cannot  be  disregardeo  by 
court  or  Juiy.    But  this  case  is  not  fairly 
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brought  within  this  rule.  Here  the  witness 
was  not  wholly  disinterested.  He  was  a  son 
of  the  plaintiff,  engaged  in  his  bosiness,  and 
thus  biased  and  intenested  in  feeling.  His  com- 
pensatioo  for  drawing  the  contracts  (and  how 
large  that  was  to  be  does  not  appear)  depended 
I  infer  from  the  evidence,  upon  his  father's 
success  in  getting  bis  compensation  as  the 
broker."  The  court  then  went  on  to  observe 
that  the  story  told  by  the  witness  was  not  en- 
tirely free  from  some  improbability,  and  that 
it  did  DOt  appear  why  the  broker  was  promised 
more  than  double  the  usual  price  for  the  aide 
of  country  property,  nor  why  the  compensa- 
tion was  never  spoken  of  before  or  after,  in 
the  numerous  conversations  heard  by  witness, 
r4M^  nor  what  could  have  induced  the  promise  of 
^  the  large  sum,  when  the*  usual  commission 

would  seem  to  have  been  ample  compensation 
for  any  service  to  be  rendered,  nor  why  the 
party  made  the  unusual  proniise  to  pay  the 
absolute  sum  in  no  way  dependent  upon  the 
amount:  for  which  the  property  might  be  ne- 

Sotiated.  These  circumstances,  the  court 
lougbt,  presented  a  sufficient  case  for  the  con- 
sideration of  the  Jury,  and  it  held  that  the 
court  below  erred  in  refusing  to  submit  it  to 
them. 

In  Koehler  y.  AdUr,  78  N.  Y.  287,  it  was 
held  that  a  court  or  Juiy  was  not  bound  to 
adopt  the  statements  of  a  witness  simply  for 
the  reason  that  no  other  witness  had  denied 
them,  and  that  the  character  of  the  witness 
was  not  impeached;  and  that  the  witness  might 
be  contradicted  by  circumstances  as  well  as  by 
statements  of  others  contrary  to  his  own.  or 
there  migbt  be  such  a  degree  of  improbability 
in  his  statements  as  to  deprive  them  of  credit, 
however  positively  made.  The  case  of  El- 
wood  V.  WesUm  U,  Teleg.  Co,,  45  N.  Y.  549, 
was  cited  in  support  of  this  position,  where, 
in  delivering  the  opinion  of  the  court,  the  rule 
and  its  exceptions  are  stated  by  Judge  Rapallo 
with  great  clearness  and  priedsion;  so  also  was 
the  case  of  Katanagh  v.  Wilton,  above  re- 
ferred to. 
In    Wait  y.  Jpyeil,  7  Mass.  261,  the  Su- 

Sreme  Court  of  Massachusetts  held  that  a  ver- 
let  was  not  to  be  set  aside,  although  it  was 
given  against  tbe  positive  testimony  of  a  wit- 
ness, not  impeached,  where  there  were  circum- 
stances in  evidence  tending  to  lessen  the  prob- 
ability that  such  testimony  was  true.  Numer- 
ous other  cases  might  be  cited  in  support  of 
the  same  general  doctrine. 

For  the  considerations  mentioned,  and  the 
fact  that  tbe  court  below  had  the  witnesses  be- 
fore it,  and  could  thus  better  Judffe  of  the 
credibility  to  which  they  were  entitled,  we  are 
DOt  prepared  to  hold  that  its  finding  was  not 
justifiea. 

lit  Judgment  is  ihertfore  aprmed. 

Mr,  Justice  Brewer,  dissenting: 
I  am  unable  to  agree  with  the  conclusions 
reached  by  the  court.  They  seem  to  me  to  be 
[4SS]  In  the  face  of  positive,  unimpeached  and  un- 
contradicted testimony.  The  sinele  question 
Is  one  of  fact,  whether  the  peUtioner  was 
tx>m  in  this  country  or  not  On  the  hearing 
be  was  represented  by  counsel;  so  was  the 
government.  He  testified  that  he  was  sixteen 
years  old,  was  bom  on  Dupont  Street  in  San 
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Francisco,  and  named  the  place  on  that  street^ 
that  he  lived  there  until  he  was  ten  years  of 
age;  and  that  he  then  went  with  his  mother, 
on  the  steamer  Rio  de  Janiero,  to  China.  With 
them  on  the  steamer  were  three  friends  of  the 
family,  whose  names  he  gave.  His  father,  who 
was  also  a  witness,  testmed  that  the  bov  was 
bom  in  San  Francisco,  at  the  place  named,  Ko. 
1080  Dupont  Street;  that  he  remained  there 
until  he  was  ten  years  of  age;  and  that  at  that 
time  he  sent  thepetitioner,  with  his  mother, 
back  to  China.  He  gave  the  day  and  the  year 
on  which  the  boy  sailed.  He  gave  as  a  reason 
for  sending  his  wife  and  son  back  to  China, 
that  his  parents  were  old,  and  as  he  could  not 
go  himself,  sent  her  to  attend  on  them.  He 
produced  bis  store-book  on  which  appeared  an 
entry  of  the  purchase  of  the  tickets  for  the 
bov  and  his  mother,  an  entry  of  date  the  dav 
before  that  on  which  tbe  steamer  named  saileo. 
No  witness  was  called  to  contradict  this  testi- 
mony. They  were  the  only  witnesses.  The 
only  thing  which  makes  against  tbe  boy's  tes- 
timony is  the  fact  that  he  dfid  not  know  a  word 
of  English.  But  is  it  strange  that  a  bov  bora 
and  brought  up  in  a  Chinese  family,  and  living 
until  he  was  ten  years  old  in  that  part  of  San 
Francisco  which  is  practically  a  Chinese  town, 
and  then  taken  back  to  China,  should  know 
only  the  Chinese  language  ?  It  is  true  he  did 
not  give  the  details  of  his  boyhood  in  San 
Fran'^isco;  but  no  question  was  asked  of  him 
in  respect  to  them.  If  the  government, 
through  its  counsel,  wished  to  discredit  his 
positive  testimony,  it  was  Its  province,  on 
cross-examination,  to  question  him  as  to  his 
knowledge  of  various  localities  in  San  Fran- 
cisco, and  of  events  which  happened  during 
tbe  time  be  claimed  to  have  resided  there.  The 
books  of  the  steamer,  if  accessible,  were  not 
produced  to  show  that  no  such  passengers  sailed 
on  the  trip  named*  No  attempt  was  made  to 
contradict  either  father  or  son,  or  impeach 
eitber,  unless  the  ignorance  of  the  English  lan- 
guage is  to  be  considered  as  impeacbment 
The  government  evidently  rested  on  the  as- 
sumption that,  because  the  witnesses  were 
Chinese  persons,  they  were  not  to  be  believed. 
I  do  not  agree  with  tnis. 


'      WAN  SHING.  Appt^ 

V, 

UNITED  STATEa 

(See  8.  a  Reporter's  ed.  4M-ia8.) 

Laiet  reepeeting  the  Chineee—who  of  that  rode 
may  enter  thu  eountrf—neeestary  eertifleate. 

h  Under  the  laws  of  OongxenrespeotlDflr  the  Chi- 
nese, no  laborers  of  that  raoe  are  permitted  to 
enter  the  United  States,  or  to  return  after  having 
departed  from  this  country,  though  they  may 
have  previously  resided  therein  and  have  left 
with  a  view  of  returning. 

SL  All  persons  of  the  Chinese  raoe,  except  those 
connected  with  tbe  diplomatic  service,  must.  In 
order  to  enter  this  country,  produce  a  certlioate 

Nora.— .^Ifefioge*  tfeef  qf,  at  to  tttis  (o  recA  eetaU, 
8eefio(eitoOoverB0arv«B6bertBOo,a^  181;  0xliBth 
y.Qod8iy,a:ttL 
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from  the  aofborltles  of  the  Ohfnese  goyemment, 
<nr  of  fooh  other  foreign  goyemment  as  thej  may 
■t  the  time  be  tabjeoti  of,  ihowing  that  they  are 
not  laboren,and  have  the  permlMion  of  that 
government  to  enter  the  CTnJted  States,  which 
certlfloate  is  to  he  Tisded  1^  a  reinresentatlve  of 
the  government  of  the  United  States  in  the  for- 
eign oountrr  from  which  such  oerttfloate  issues. 

[No.  1414.] 
Submitted  AprUlO,  1891.  Decided  May  11, 1S91. 

APPEAL  from  a  JudgmeDt  of  the  Oircait 
Court  of  the  United  States  for  the  North- 
ern District  of  California  upon  a  petition  for  a 
writ  of  habeas  corpus,  adJuaglD^  that  the  peti- 
tioner, a  Chinese  person,  was  not  illegally  re- 
€trained  of  bis  liberty  and  remanding  bim  to 
the  custody  of  the  master  of  the  steamship  in 
which  he  came  to  the  Port  of  Ban  Francisco. 
Affinned, 

Statement  by  Mr.  Justice  Field; 

The  petitioner,  who  is  also  appellant  here, 
is  a  subject  of  the  Emperor  of  China,  and 
<came  from  that  country  to  the  Port  of  San 
Francisco,  California,  in  the  steamship 
Arabic,  arriylng  there  August  7,  1889.  The 
officers  of  the  customs  refused  to  allow  him 
to  land  in  the  United  States,  holding  that  he 
was  a  Chinese  laborer,  and  as  such  within  the 
provisions  of  the  Exclusion  Act.  The  cap- 
tain of  the  steamship  therefore  detained  him 
on  board,  and  he  applied  through  a  friend  to 
the  Circuit  Court  of  the  United  Stotea  for  the 
Northern  District  of  California  for  a  writ  of 
habeas  corpus  to  obtain  his  discharge  from 
sudi  detention,  alleging  that  it  was  claimed 
by  the  master  that  he  could  not  land  under 
the  movisions  of  the  Act  of  Congress  of  May 
6,  1882,  and  the  Act  amendatory  thereof, 
whereas  he  was  a  resident  of  the  United  States 
on  the  17Ui  of  November,  1880,  and  departed 
therefrom  prior  to  the  6th  day  of  June,  1882, 
and  that  at  all  the  times  mentioned  be  was  a 
merchant,  doing  business  on  Dupont  Street, 
San  Francisco,  having  only  temporarily  left 
the  United  States  on  April  19,  1882. 

Upon  the  petition  the  writ  was  issued,  the 
petitioner  brought  before  the  court,  and  the 
matter  referred  to  a  commissioner  to  take  tes- 
timony in  the  case  and  find  the  facts  and  his 
conclusions  of  law,  and  report  a  Judgment 
therein.  Thereupon  the  petitioner  was  sworn 
before  the  commissioner ;  so  also  was  the  part- 
ner in  business  of  his  father.  The  commis- 
sioner made  a  report,  transmitting  to  t^e  court 
the  testimony  taken,  finding  that  the  peti- 
tioner had  not  established  by  sufficient  evi- 
•denoe  bis  right  to  re-enter  and  remain  in  the 
United  Stat^  and  recommending  a  Judgment 
that  he  was  not  illegally  restrained  of  his 
liberty,  and  should  be  returned  by  the  mar- 
-shal  to  the  custody  of  the  master  of  the  steam- 
ship. Subsequently  the  case  was  brought 
to  a  hearing  Defore  the  circuit  court  upon 
this  report,  and  it  held  that  the  petitioner 
was  not  at  the  date  of  his  petition  illegally 
restrained  of  his  liberty,  but  was  a  Chinese 
person  forbidden  by  law  to  land  within  the 
United  States  or  to  remain  therein.  It  was 
accordingly  ordered  that  he  be  remanded  by 
the  marshal  to  the  custody  of  Uie  master  of 
the  steamship.  From  this  Judgment  an  ap- 
pml  was  taken  to  this  court. 
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Mr,  J.  J.  SerlTBer  for  appellant  (no  brief 
flledl 

Mr.  A.  X.  Parker,  Aetiitani  Aity-Oen., 
for  appellee. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

The  refusal  of  the  officers  of  the  customs 
at  the  Port  of  Sai  Francisco  to  allow  the 
petitioner  to  land,  and  his  consequent  deten- 
tion by  the  master  of  the  steamship  in  which 
he  was  brought  to  this  country,  were  not 
founded  upon  the  Act  of  May  6,  1882,  and 
the  Act  amendatory  thereof,  as  erroneously 
alleged  in  his  petition.  They  were  t>ased  r4M] 
upon  the  provisions  of  the  Act  of  October  1, 
1888,  which  declared  that  from  and  after  its 
passage  it  should  be  unlawful  for  any  Chi- 
nese laborer  who  at  any  time  before  had  been, 
or  was  then,  or  miffbt  Uiereafter  be,  a  resident 
within  the  United  States,  and  who  had  de* 
parted  or  might  depart  therefrom,  and  should 
not  have  returned  t)efore  its  passage,,  to  re- 
turn to  or  remain  in  the  United  States.  And 
it  f  urtlier  declared  that  no  certificates  of  iden- 
tity, under  which,  by  the  Act  of  May  6,  1882, 
Chinese  laborers  departing  from  the  countiy 
were  allowed  to  return,  should  thereafter  be 
issued,  and  it  annulled  eveiy  certificate  of 
the  kind  which  had  been  previously  issued, 
and  provided  that  no  Chinese  lalxo^r  ^ould 
be  permitted  to  enter  the  United  States  by 
virtue  thereof. 

The  petitioner,  if  a  laborer,  could  not 
therefore  have  been  permitted  to  land  except 
in  violation  of  this  Statute,  without  reference 
to  the  question  whether  or  not  he  was  in  the 
country  on  November  17,  1880,  and  had  de- 
parted therefrom  before  the  passage  of  the 
Act  of  June  6,  1882. 

His  riffht  to  land  therefore  rested  upon  his 
establishing  the  fact  that  he  was  not  a  laborer, 
within  the  provisions  of  tJie  Act  of  October 
1,  1888,  and  that  could  only  have  been  ^own 
by  a  certificate  of  identity  issued  under  the 
authority  of  the  Chinese  government.  The 
sixth  section  of  the  Act  of  May  6,  1882  (28 
Stat.  68,  chap.  126),  provides  that,  for  the 
faithful  execution  of  uie  Treaty  of  Novem- 
ber 17, 1880,  every  Chinese  person,  other  than 
a  laborer,  who  may  be  entitled  by  it  and  by 
that  Act  to  come  within  the  United  States, 
and  who  is  about  to  come,  ** shall  be  identi- 
fied as  so  entitled  by  the  Chinese  government 
in  each  case,  such  identity  to  be  evidenced 
by  a  certificate  issued  under  Uie  authoritr 
01  said  government,  which  certificate  sh&tl 
be  in  the  English  language,  or  (if  not  in 
the  English  language)  accompanied  by  a 
translation  into  English,  stating  such  right 
to  come,  and  which  certificate  snail  state  the 
name,  title  or  official  rank,  if  any,  the  age, 
height  and  all .  physical  peculiarities,  for- 
mer and  present  occupation  or  profession, 
and  place  of  residence  in  China  of  Uie  per- 
son to  whom  the  certificate  is  issued,  and  [4£71 
that  such  person  is  entitled  conformably  to 
the  Treaty  in  this  Act  mentioned  to  come 
within  the  United  States.  Such  certificate 
shall  be  prima  facie  evidence  of  the  fact  set 
forth  therein,  and  shall  be  produced  to  the 
collector  of  customs,  or  his  depu^,  of  the 
port  in  the  district  in  the  United  States  at 
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whlcb  the  person  named  therein  shall  arrive. " 
From  this  proTlsion  diplomatic  and  other  offi- 
cers of  the  Chinese  goyemment  traveling 
upon  the  business  of  that  government  are  ex- 
empted, their  credentials  being  taken  as 
equivalent  to  the  certificate. 

By  the  Act  of  July  5,  1884  (28  Stat.  115. 
chap  220),  this  section  six  of  the  Act  of  1882 
was  amended  and  enlarged,  so  as  to  provide 
for  the  permission  to  be  obtained  from  the 
Chinese  government,  or  such  other  foreign 
government  of  which  at  the  time  the  Chinese 
person  shall  be  a  subject ;  and  declaring  that 
the  certificate  provided  for  shall,  before  he 
goes  on  board  any  vessel  to  proceed  to  the 
United  States,  be  vis^d  by  the  indorsement  of 
'Uie  diplomatic  or  consular  representative  of 
the  United  States  in  the  foreign  country  from 
which  such  certificatolssues,  whose  duty  it  is 
made  to  examine  into  the  truth  of  the  state- 
ments therein  before  indorsing  it,  and  if  they 
are  found  to  be  untrue  to  refuse  such  indorse- 
ment. The  section  then  declares  that  ^such 
certificate,  visaed  as  aforesaid,  shall  be  prima 
facie  evidence  of  the  facts  set  forth  therein, 
and  shall  be  produced  to  the  collector  of 
customs  of  the  port  in  the  district  in  the 
United  States  at  which  the  person  named 
therein  shall  arrive,  and  afterward  produced 
to  the  proper  authorities  of  the  United  States 
whenever  lawfully  demanded,  and  shall  be 
the  eoU  evidence  permvutitiU  on  the  pari  of  the 
person »o producing  the  same  toestameh  a  right 
<ff  entry  into  the  United  States;  but  said  cer- 
tificate may  be  controverted  and  the  facts 
therein  stated  disproved  by  the  United  States 
authorities." 

This  clause  disposes  of  the  case  before  us. 
No  certificate  was  presented  by  the  petitioner 
under  the  Statute,  showing  that  he  was  en- 
titled to  enter  the  United  States,  nor  was  any 
attempt  made  to  account  for  its  absence. 
The  evidence  offered  to  show  that  the  peti- 
tioner was  a  merchant  was  weak  and  unsatis- 
factory, but  the  Statute  itself  does  away 
with  the  necessity  for  any  investigation  by 
the  court  as  to  its  sufficiency,  for  it  declates 
that,  while  the  certificate  may  be  controverted 
by  the  authorities  of  the  United  States,  and 
IS  to  be  taken  by  them  only  as  prima  facie 
evidence,  it  shall  constitute  the  only  evidence 
permissible  on  the  imrt  of  the  person  produc- 
ing the  same  to  establish  his  right  to  enter 
the  United  States. 

The  result  of  the  legislation  respecting  the 
Chinese  would  seem  to  be  this,  that  no  la- 
borers of  that  race  i^U  hereafter  be  permitted 
to  enter  the  United  Stat^  or  even  to  return 
after  having  departed  from  the  country, 
though  they  may  have  previously  resided 
therein  and  have  left  with  a  view  of  return- 
ing ;  and  that  all  other  persons  of  that  race  ex- 
cept those  connected  wiUi  the  diplomatic  serv- 
ice must  produce  a  certificate  from  the 
authorities  of  the  Chinese  government,  or  of 
such  other  foreign  government  as  they  may 
Bt  the  time  be  subjects  of,  showing  that  they 
ire  not  laborers,  and  have  the  permission  of 
that  government  to  enter  the  United  States, 
which  certificate  is  to  be  visaed  by  a  repre- 
sentative of  the  government  of  the  United 
States. 

Judgment  c^fflrmed. 


JOSEPH  WOOD,  Appt., 

V. 

AUGUSTUS  A.  BRUSH,  Agent  and  Wn- 

den  of  Sme  Snro  Pbibok,  Staxb  of 

Nbw  Tobk. 

(See  8.  CL  B^porter's  ed.  2178-890;  990, 831^ 

LaiDS  of  New  Tork—exdusian  of  dtiuns  of  the 
Afnean  race  from  juries— right  cf  eoiored 
atiten^—iehen  eireutt  court  cannot  issue  ha- 
leascoTpus---€ffeeiiferroikeousdeei9ionr--jaow^ 
at  state  eourP—power  of  courts  of  the  United 
JStates—diseretion  of  circuit  court  in  issuing 
units  of  habeas  carpus^ignoranee  of  fact- 
errors  of  state  court  cannot  be  reviewed  upon 
habects  corpus, 

1«  The  laws  of  New  York  do  not  exclude  ao  j  dtt 
sen  from  the  Uets  of  ffrand  and  pettt  Juron  he- 
oause  of  his  raoe  and  color. 

t.  Where  the  laws  of  a  State  do  not  disortmiiiale 
against  oitJattis  of  the  African  raoe  in  tiie  seleo^ 
tion  of  jurors,  the  question  whether  the  jurors  In 
a  case  were  or  were  not  selected  in  conformity 
with  the  laws  of  the  State  is  for  the  trial  court, 
and  its  decision  cannot  be  reviewed  by  the  drouit 
court  of  the  United  States  upon  a  writ  of  habeas 
corpus. 

8.  A  colored  dtiaen  cannot  claim,  as  matter  of 
rifrht,  that  his  race  shall  be  represented  on  the 
faay  In  a  trial  mvolving  his  life,  liberty  or  prop- 
erty; but  he  has  the  right  that  in  the  selection  of 
the  jurors  there  shall  be  no  exclusion  of  his  race, 
and  no  discrimination  against  them,  because  of 
their  color. 

L  A  circuit  court  cannot  interfere,  upon  a  writ  of 
habeas  corpus,  with  the  proceedings  of  a  state 
court  in  a  criminal  trial,  where  such  proceedings 
axe  under  a  statute  not  repugnant  to  the  Consti- 
tution of  the  United  States. 

8b  An  erroneous  decision  of  a  state  court  in  a  crim- 
inal trial,  as  to  the  exclusion  of  dtisens  of  the 
African  race  from  the  lists  of  grand  and  petit 
jurors,  does  not  render  its  judgment  of  conviction 
void  nor  authorize  the  circuit  court  of  the  United 
States  to  review  such  decision  upon  writ  of  ha- 
beas corpus;  the  remedy  is  by  appeal  to  the  high- 
est court  of  the  State,  whose  judgment,  If  advene 
to  the  accused  in  respect  to  any  right  claimed 
under  the  Constitution  or  laws  of  the  United 
States,  can  be  reviewed  by  this  court. 

8.  The  question  as  to  the  exclusion  of  dtiiens  of 
the  African  race  from  the  lists  of  grand  and  petit 
jurors,  because  of  their  race,  can  be  raised  and 
determined  by  the  trial  court  of  the  State,  upon 
its  merits,  under  a  motion  to  set  aside  the  mdict- 
ment. 

7.  Although  the  courts  of  the  United  States  have 
power,  upon  habeas  corpus,  to  inquire  into  the 
cause  of  the  detention  of  anyone  claiming  to  be 
restrained  of  his  liberty  m  violation  of  the  Con- 
stitution, laws  or  treaties  of  the  United  States,  it 
was  not  intended  by  Congress  that  they  should  by 
writs  of  habeas  corpus  obstruct  the  ordinary  ad- 
ministration of  the  criminal  laws  of  the  States, 
through  tiieir  own  tribunals. 

K  After  the  final  disposition  of  a  case  by  the  high- 
est court  of  the  State,  the  cbrouit  court,  in  its  dis- 
cretion, may  put  the  party,  who  has  been  denied 
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NosB.— IFTken  haJbeas  corpus  mag  inut^onduihen 
wA;  (mdfrcmiOuU  courts^  and  by  what  fudges;  what 
may  he  inquired  into  by  writ  of.  See  note  to  United 
States  V.  Hamilton,  1:  480.' 

WluUqueetkmsmayheeoMideredonhabeaeeorpm^ 
See  note  to  £b  ports  CarU,  87:  ms. 
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a  rlflrbt,  inivilege  or  immimltj,  claimed  under  tbe  to  challenge  or  otherwise  object  to  the  liii^ 

OoDfltltation  or  laws  of  the  United  States,  to  his  panels  and  array  of  grand  and  petit  Jirai 

writ  of  error  from  this  court,  rather  than  inter-  f^^  the  ground  aforesaid ;"  that  i^ter  coavk^ 

ftorehy  writ  of  habeas  oorpus.  tion,  learning  the    facts  in  relatioo  to  nd 

t.  Tbe  question  of  the  power  or  duty  of  the  oir-  exclusion  of  persons  of  his  race  from  ths  Ite     ■ 

^^?^"!i*^.^l2Si*^^®i'!J^*^'^'"*°„**^  of  grand  and  petit  jurors,  he  moved,  with  4 

casetonotaffectedbyl^&rt;«^^^  due  diligence,  upon  Sllegatlon  and  tender rf  ■ 

was  ignorant,  until  after  his  oonviotton,  of  tbe  ^^^^m  ^/*^x^^  *^^  .#^-»^«^    #^«.  <>  „^mm  *^.i . 

exduSon  Of  oitl«aisof  bis  race,  beoause  of  their  Ph^'jL!?f„5^it^'SS^^^^ 

race,  from  the  listB  of  grand  and  prtlt  Jurors;  that  that  according  to  law  and  ™^»<**««^ 

ftet,  if  ttiatoiHui,  was  for  the  ocLtfideratltm  of  the  court  nis  motion  should  nave  been  entertaiaea 

trial  oourt  a^d  decided  upon  its  merits,  and,  upon  dai 

la   Errors  committed  by  •  *tate  court  in  the  trial  proof,  should  have  been  granted,  but  tht 

of  a  criminal  cause,  which  do  not  affect  the  Juris-  court  refused  altogether  to  entertain  it  « to 

diction  of  the  court,  cannot  be  reviewed  upon  pass  upon  bis  said  contention  upon  pnoii 

habeas  corpus.  tendered,  and  a  time  was  thereupon  flnd  lor 

[No.  1581.]  his  execution ;  that  bv  reascm  of  sncfa  CmH 

Argued  AprU  10, 1891,     Decided  May  11, 1891,  ''he  has  been  deprivea  of  all  the  privikger 

and  just  rights  of  citizens  of  tns  Unrai 

APPEAL  from  a  judgment  of  the  Circuit  States,  and  of  the  eqiml  protectfoo  of  tti 

Court  of  the  United  States  for  tbe  Southern  laws,  and  is  in  like  manner  deprived  of  Ui 

District  of  New  York  denying  a  writ  of  ha-  libeity,  and  about  to  be  deprivea  of  his  UIb^ 

beas  corpus  to  Joseph  Wooa,  a  citizen  of  the  without  due  process  of  law ;"  and  tfasi  Ui 

African  race,  convicted  of  murder.    Affirmed,  commitment  and  detention  onder-  said  ooi* 

viction  and  sentence  are  void  and  of  no  v»> 

Statement  by  Mr.  Jtittice  MmrUunt  lidity.    The  petitioner  prayed  also  for  a  writ 

The  appellant,  Joseph  Wood,  being  held  of  certiorari  to  the  court  of  general  aenicM 

in  custody  by  Augustus  A.  Brush,  Agent  of  the  peace  and  its  clerk, 'commanding  ft  or 

and  Warden  of  Sing  Sing   Prison   in  the  him  to  certify  to  the  court  below  true  coplM 

State  of  New  York,  presented  to  the  Circuit  of  the  lists  of  grand  jurors  for  the  (klotar 

Court  of  the  United  States  for  the  Southern  Term,  1889.  of  that  court,  of  the  liili  oi 

District  of  that  State,  on  the  29th  day  of  panels  of  trial  jurors  or  additional  trial  J«^ 

September,    1890,  a  petition   for  a  writ  of  ors  for  its  March  Term,  1890,  and  of  thi  ti> 

habeas  corpus,  setting  forth  the  facts  concern-  dictment  and  other  papers  in  the  piuiecMlka 

ing  his  detention.    His  application  having  under  and  by  virtue  of  whidi  he  was  held  ii 

been  denied,  an  appeal  was  taken  under  sec-  custody. 

tions  751,  753,  768,  764  and  765  of  the  Re-      The  above  motion  by  the  priaooer  wm  Ib 

vised  Statutes  and  the  Act  of  C-ongress  of  writing,  and  was  to  the  effect  that  ths  ve^ 

March  8, 1885  (28  Stat.  487,  chap.  858),  ffiv-  diet  of  guilty  be  yacated  and  set  asid^  te 

ing  an  appeal  to  this  court  from  the  final  judgment  of   conviction  stayed  and  a  MV 

decision  of  a  circuit  court,    upon  habeas  trial  granted  upon  the  following  grondi: 

corpus,  in  tbe  case  of  a  i>erson  alleged  to  be  ^  Firti,  That  the  defendant  it  of  the  Attkm 

restrained  of  his  liberty  in  violation  of  the  race  and  black  in  color,  and  that  all  pcnoM 

Constitution  or  any  law  or  treaty  of  the  of  this  race  and  color  were  excluded  ia  thi 

United  States.  drawing  of  the  panel  of  the  petit  ivnOt 

Tbe  petitioner  stated  that  he  was  a  citizen  from  which  the  trial  jury  herein  was  Kieetal 

of  the  United  States  of  the  African  race ;  SKond,  That  by  reason  of  sacfa  ezeluslfli  thi    , 

that  he  was  convicted  in  the  Court  of  Gen-  defendant  was  denied  the  equal  pnleetloi  of  ,\ 


eral  Sessions  of  the  Peace  for  tbe  City  and  the  laws  and  did  not  have  ue  fall  and  eq«l  j 

County  of  New  York,  of  t^e  crime  of  murder  benefit  thereof  in  the  prooeedinga  for  the  »    ^ 

in  the  first  degree,  and,  being  sentenced  to  curity  of  his  life  and  liberty  aa  fa  cajofrf   - 

death  under  chapter  489  of  the  Laws  of  1888  by  white  persona,  and  to  whldi  he  Is  oi  ] 

of  that  State,  was  committed  to  the  custody  was  justly  entitled.^\  TTUntf.  That  all  pcnstf  J 

of  the  appellee  to  await  the  execution  of  the  of  the  African  race  and  of  color  wereexdvU  ' 

sentence,  which  was  fixed  to  occur  in  the 

week  beginning  December  1,  1890;  that  the 

indictment  upon  which  he  was  arraigned 

was  found  by  a  grand  jury  of  that  court  at 

its  October  Term,  1889,  and  his  conviction 

by  a  petit  jury  was  at  its  March  Term,  1890 ; 

''that  from  the  panels  and  lists  of  jurors 

whence  said  grand  jury  and  petit  jury  were 

drawn  and  from  said  juries  all  persons  of 

African  race  and  descent  and  black  in  color 

were  excluded,"  because  of  their  race,  and 

in  said  city,  county  and  State  have  always 

been  excluded  for  a  like  reason ;  that  ujKm 

his  arraignment  on  the  28th  day  of  October, 

1889,  he  was  then  without  counsel  or  means 

of  procuring  counsel,  and  was  required  to 

and  did  plead  to  the  indictment  in  ignorance 

of  his  rights  in  the  premises ;  that  upon  the 

trial  he  was  ignorant  of  the  above  facts 

"without  his  faulty  and  was  th'jrefore  unable 


from  the  grand  jury,  br  whidi  tiia  ladiel* 
ment  against  the  defenaant  waa  found  til 
upon  which  he  waa  tried,  and  ooanqanC^ 
said  indictment  waa  illegal  and  mo,  ■!  j 
the  defendant  ought  not  to  haTt  beijil 
upon  trial  upon  sild  indictment^  m  wM  tM 
court  waa  without  jorladletioB.  f^mA^ 
That  persons  of  Uie  African  raoi  tad  eriv; 
have  alvrays  been  excluded  fhxn  tht  Hsfji 
drawings  of  both  the  grand  and  netit  JnW 
in  and  for  the  City  and  Ooun^  of  Jfow  Toriu 
though  there  were  and  fat  many  yean  M  ] 
past  nave  been  many  each  pemm  qnallM  ^ 
by  law  in  all  respects  to  ait  •■  gnad  ill  * 
petit  juron  in  this  court  and  reeidinf  in  Iftt  ': 
City  and  County  of  New  York.  JWS.  TM  \ 
the  honorable  recorder  iHio  pnaiaed  illhl  J 
trial,  aa  a  member  of  the  board  who  Klectrf  1 
the  grand  jury  by  which  defendant  wsa  in*  A 
dieted,  had  judicUl  knowledge  and  noHetrf  J 
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Ike  ezdotioii  of  persons  of  said  African  race 
and  eolor,  and  should  have  advised  the  de- 
fendant of  such  fact  when  called  upon  to 
pleads  aa  defendant  was  without  counsel  and 
imable  to  procure  the  same.  Suth.  That  the 
honorable  recorder,  sitting  aa  trial  Judge, 
had  Judicial  knowledge  and  should  have 
taken  judicial  notice  of  the  fact  of  the  ex- 
dnaion,  in  manner  aforesaid,  of  persons  of 
the  African  race  and  color  from  the  panel  of 
petit  Jurors  in  attendance  at  the  term  of  court 
and  from  which  the  Jury  in  Jefendant's  case 
was  selected.  8etentK,  That  the  entire  pro- 
ceedings herein  were  contrary  to  the  Just 
righta  and  interests  of  the  defendant  and  not 
in  aooordanoe  with  the  guaranteed  rights  of 
the  defendant  lliis  motion  is  based  upon 
the  affidavit  of  the  defendant,  herewith  filed, 
all  proceedings  in  said  cause,  and  the  request 
to  sobpoBua  and  examine  witnesses  concern- 
ing the  material  allegations  in  the  affidavit 
1    of  said  Wood  conUined." 

There  was  a  further  motion  at  the  same 
time  that  aubpopnas  be  issued  directed  to  the 
oommissf oners  of  **  Jurors  of  the  City  of  New 
York  and  to  all  other  officers,  clerks  and  per- 
aona  who  are  known  to  the  court  to  possess 
personal  knowledge  of  the  facts  relating  to 
Ibeae  matters  alleged  in  the  affidavit  of  de- 
fendant at  this  time  filed,  and  whose  testi- 
mony may  enable  defendant  to  establish  the 
facu  in  said  affidavit  set  forth,  and  that  said 
commissioners  and  others  be  examined  and 
their  evidence  be  taken  in  support  of  this 
motion  and  before  the  court  passes  upon  the 


This  niotion  was  supported  by  the  affidavit 
of  Wood,  which,  after  reciting  his  convic 
tion  and  stating  that  when  arraigned  he  had 
no  counsel,  and  was  without  means  to  pro- 
core  any.  and  that  the  plea  of  not  guilty 
was  entered  without  an  examination  of  the 
indictment  by  counsel  for  him.  proceeded : 
"  Deponent  further  says  that  he  is  a  citizen 
of  the  United  Sutes  and  was  bom  in  the 
State  of  Virginia,  and  that  he  is  of  the  Af- 
rican race  and  descent  and  black  in  color. 
Deponent  further  savs  that  there  are  at  least 
several  thousand  citizens  of  the  African  race 
and  descent  and  black  in  color  who  are  and 
wars  for  more  than  ten  years  last  past  resi- 
denta  of  the  City.  Coun^  and  State  of  New 
York,  and  who  are  qualified  in  all  reapecta 
to  dt  aa  crand  and  petit  Jurors  In  the  oourt 
where  thia  deponent  was  heretofore  tried, 
eoavlcted  and  sentenced  to  death ;  that  the 
oOcers  antborized  by  the  laws  of  the  State 
of  New  Yoric  to  select  the  names  of  and  the 


peraoos  to  serve  aa  grand  Jurors  and  petit 
Jinota  to  serve  for  ana  in  the  Court  of  G«i- 
snl  8e«iona  of  the  PMoe  of  the  City  and 
OdontT  of  New  Yoric,  selected  no  persona  of 
tiia  Axrioan  race  or  color  to  serve  as  such 
Jnrora.  but,  on  the  contrary,  excluded  all 
POTBona  of  such  race  and  coior  from  those  to 
serve  aa  and  be  dravm  for  Jorora;  that  said 
oOesrs  In  and  for  said  City  and  County  of 
Now  Yoric  drew  from  the  list  of  those  so  se- 
leotad  to  aerva  aa  grand  Jurors  the  grand 
taws  by  whom  the  indictment  against  the 
dslisBdaBt  waa  found,  and  drew  from  the  list 
of  tkoaa  aaUelad  to  serve  as  petit  Jurors  the 
pttH  Joran  bates  whom  the  defendant  was 


to  be  and  was  tried  for  hia  life  under  said 
indictment,  and  that  from  both  the  mnd  and 
petit  Jurors  sittinff  in  said  court  by  whom 
the  deponent  was  Indicted  and  tried  all  per- 
sons qualified  by  law  to  serve  as  Jurors  who 
were  persons  of  the  African  race  and  color 
were  excluded  because  of  their  race  and 
color,  and  that  no  one  person  of  said  African 
race  and  color  was  drawn  or  summoned,  but 
that  said  grand  and  petit  Jurors  were  com- 
posed exclusively  of  white  persons,  and  that. 
In  fact,  all  persons,  as  deponent  is  informed 
and  believes,  of  the  African  race,  although 
qualified  to  serve  as  Jurors,  have  alwavs  In 
said  city,  county  and  State  been  excluded 
from  serving  upon  Juries  because  of  their 
race  and  color,  and  that  by  reason  of  such 
exclusion  the  said  Juries  have  been  compoeed 
wholly  of  the  white  race,  and  the  defendant,  r^aoi 
in  the  finding  of  the  said  indictment  and  the  L'^^'i 
trial  thereupon,  was  denied  the  equal  pro- 
tection of  the  laws  and  did  not  have  the  full 
and  equal  benefit  of  all  laws  and  proceed- 
ings in  the  said  State  of  New  York  for  the 
security  of  his  person  aa  Is  enjoyed  by  white 
persons.  Deponent  asks  that  said  Judgment 
and  the  verdict  herein  be  set  aside  and  a 
further  hearing  be  granted  and  such  proceed- 
ings had  as  may  be  oonsiatent  with  defend- 
ant's Just  rights.* 

This  was  the  case  presented  to  the  court 
below,  and  is  the  case  presented  on  this  ap- 
peal from  the  order  refusing  to  grant  the  writ 
of  habeas  corpus. 

Jtfr.  R,  J.  Hair$  for  appellant 
Mistrt.  ImmMo  H.  Hajii*rd  and  OkaHm 
F,  2*0^^  for  appellee. 

Mr,  jM9tie$  Harlan  delivered  the  opinion 
of  the  court : 

The  ground  upoj  whldi  the  appellant 
based  his  application  for  writs  of  habeas 
corpus  and  certiorari  waa  that  his  trial  and 
conviction  were  in  violation  of  his  rights 
under  the  Constitution  and  laws  of  the  United 
Statea,  in  that  the  grand  Jurors  who  returned 
the  indictment,  and  the  petit  Jurors  by  whom 
he  was  tried,  were  drawn  mm  lists  from 
which  were  excluded,  because  of  their  race 
and  color,  all  citizens  of  African  race  and 
deaoent.  Certainly,  such  exduaion  was  not 
required  by  the  lawf  of  New  York.  By  the 
Act  of  JuIt  1,  1889  known  aa  the  New  York 
Conaolidation  Act,  grand  Jurors  in  Courts  of 
Oyer  and  Terminer  and  of  General  Sessions, 
held  In  the  City  and  Countv  of  New  York, 
are  required  to  be  selected  from  the  persona 
whoas  namea  are  contained  in  the  list  of  petit 


lorors  for  the  time  being  for  that  city,  and 
by  a  board  cob  "    " 

First  Judicial  District,   the  chief  Justice  of 


7 
lid 


sidin 


board  consisting  of  the  mavor,  w  pro- 
of the  Supreme  Court  la  the 


the  Superior  Court  of  the  City,  the  first  Judge 
of  the  court  of  common  pleaa,  the  recorder 
and  the  dty  Judge  of  the  city  and  county. 
It  la  the  dutv  of  that  board  to  select  from 
the  lists  proaooed  bv  the  conunissiooer  of 
lumra  of  persona  quaJifled  to  serve  aa  Jurors 
In  the  city,  the  namea  of  not  less  than  dz 
hundred  nor  more  than  one  thonsand  persona 
to  aerva  aa  grand  Jurors  of  the  different  courta 
of  oyar  a£  tannlnar  and  feneral  assalooa; 
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and  the  persons  so  selected  are  required  to  be 
"  intelligent  citizens  of  good  character, "  and, 
**  so  far  as  the  said  boara  may  be  informed, 
possessed  of  the  qualifications  required  of 
persons  to  serve  as  jurors  for  the  trial  of  is- 
sues of  fact,  and  not  exempted  from  serving 
as  such  jurors."  Laws  of  N.  T.  1882, 
^  1638,  1641.  A  person,  to  be  qualified  to 
serve  as  a  trial  juror  for  a  court  in  the  City 
and  County  of  New  York,  must  be :  **  1.  A 
male  citizen  of  the  United  States,  and  a  resi- 
dent of  that  city  and  county.  2.  Not  less  than 
twenty-one,  nor  more  than  seventy,  years  of 
age.  8.  rhe  owner,  in  his  own  ri&pht,  of 
real  or  personal  propertv,  of  the  value  of 
two  hundred  and  fifty  dollars ;  or  the  husband 
of  a  woman  who  is  the  owner,  in  her  own 
right,  of  real  or  personal  propertv  of  that 
value.  4.  In  the  possession  of  his  natural 
faculties,  and  not  infirm  or  decrepit.  6. 
Free  from  all  legal  «ioeptions;  Intel lij2:ent; 
of  sound  mind  and  good  character,  and  able 
to  read  and  write  the  English  language  un- 
derstandingly."  $  1652 ;  Code  of  Civil  Pro- 
cedure, §  1079.  It  is  admitted,  and,  if  it 
were  not  admitted,  it  is  too  clear  to  require 
discussion  to  prove,  that  these  statutory  reg- 
ulations do  not  authorize,  indeed,  do  not 
fiermit,  the  exclusion  of  any  citizen  from  the 
ists  of  grand  and  petit  jurors,  because  of  his 
race  and  color.  They  apply  equally  to  citi- 
zens of  the  United  States  resident  in  the  City 
and  County  of  New  York,  to  whatever  race 
they  belong.  So  far  as  participation  in  the 
administration  of  iustioe  by  service  upon 
grand  and  petit  iunes  is  concerned,  they  ig- 
nore all  distinctions  between  citizens  of  the 
United  States  arising  merely  from  raoe  and 
color. 

But  it  is  contended  that  the  present  case  is 
brought  wiUiin  former  decisions  of  this  court 
by  reason  of  the  alleged  exclusion,  in  fact, 
from  the  lists  of  ^prand  and  petit  jurors,  of 
citizens  of  the  African  race,  because  of  their 
race  and  color.  The  decision  upon  which 
[MoJ  the  appellant  particularly  relies  in  support 
of  his  application  for  the  writ  of  habeas 
corpus  is  Neal  v.  Delaware,  108  U.  S.  870, 
894  [26:  667,  678],  which,  it  must  be  ob- 
served, came  here  from  the  highest  court  of 
the  State  upon  writ  of  error.  In  that  case 
this  court — after  remarking  that  a  denial,  by 
officers  of  the  State  chargea  with  the  duty  of 
selecting  lurors,  of  the  Hght  of  the  accused 
to  a  selection  of  grand  ana  petit  jurors  with- 
out disorimination  against  nis  race,  because 
of  their  race,  would  be  a  violation  of  the 
Constitution  and  laws  of  the  United  States, 
which  the  trial  court  was  bound  to  redress — 
observed:  "As  said  by  us  in  Virginia  v. 
Ritee,  100  U.  S.  818  [25:  667],  the  'court 
will  correct  the  wrong,  will  quash  the  in- 
dictment, or  the  panel ;  or,  if  not,  the  error 
will  be  corrected  in  a  superior  court,'  and 
ultimately  in  this  court  upon  review.  We 
repeat  what  was  said  in  that  case,  that  while 
a  colored  citizen,  party  to  a  trial  involving 
his  life,  liberty  or  property,  cannot  claim, 
as  matter  of  right,  that  his  race  shall  have  a 
representation  on  the  jury,  and  while  a  mixed 
jury,  in  a  particular  case,  is  not,  within  the 
meaning  of  the  Constitution,  always  or  ab- 
solutely necessary  to  the  equal  protection  of 
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the  laws,  it  m  a  ri^ht  to  which  he  is  entitled* 
'  that  in  the  selection  of  jurors  to  pass  upon 
his  life,  liberty  or  property,  there  shall  be 
no  exclusion  of  his  race,  and  no  discrimina- 
tion agahist  them,  because  of  their  color. '  " 

We  do  not  perceive  that  anything  said  in 
Neal  y.  DdatMi/re  would  have  authorized  the 
circuit  court  to  discharge  the  appellant  from 
custody,  even  if,  upon  investigation,  it  had 
found  that  citizens  of  the  race  to  which  he 
belongs  had  been,  in  fact  and  because  of  their 
race,  excluded  from  the  lists  of  srand  and 
petit  jurors  from  which  were  selected  the 
grand  jurors  who  indicted  and  the  petit 
jurors  who  tried  him.  That  was  a  matter 
arising  in  the  course  of  the  proceedings 
against  the  appellant,  and  during  his  trial, 
and  not  from  the  statutes  of  New  York,  and 
should  have  been  brought  at  the  appropriate 
time,  and  in  some  proper  mode,  to  the  atten- 
tion of  the  trial  court.  Whether  the  grand 
jurors  who  found  the  indictment,  and  the 
petit  jurors  who  tried  the  appellant,  were  or 
were  not  selected  in  conformity  with  the  laws 
of  New  York — which  laws,  we  have  seen, 
are  not  obnoxious  to  the  objection  that  they 
discriminate  against  citizens  of  the  African 
raoe  because  of  their  race — was,  a  question  rjM#1 
which  the  trial  court  was  entirely  competent 
to  decide,  and  its  determination  could  not  be 
reviewed  by  the  circuit  court  of  the  United 
States  upon  a  writ  of  habeas  corpus  with- 
out making  that  writ  serve  the  purposes  of 
a  writ  of  error.  No  such  authority  is  given 
to  the  circuit  courts  of  the  United  States  by 
the  statutes  defining  and  regulating  their 
jurisdiction.  It  often  occurs  in  the  progress 
of  a  criminal  trial  in  a  state  court,  proceed- 
ing under  a  statute  not  repugnant  to  the 
Constitution  of  the  United  States,  that  ques- 
tions occur  which  involve  the  construction 
of  that  instrument  and  the  determination  of 
rights  asserted  under  it.  But  that  does  not 
justify  an  interference  with  its  nroceedings 
by  a  circuit  court  of  the  United  States,  upon 
a  writ  of  habeas  corpus  sued  out  by  the  ac- 
cused either  during  or  after  the  trial  in  the 
state  court.  For  ^'upon  the  state  courts, 
equally  with  the  courts  of  the  Union,  rests 
the  obligation  to  ^uard,  enforce  and*  protect 
every  right  mntea  or  secured  by  the  Consti- 
tution of  l£e  United  States  and  the  laws 
made  in  pursuance  thereof,  whenever  those 
rights  are  involved  in  any  suit  or  proceeding 
bdore  them ;"  and  "  if  they  fail  therein,  and 
wiUihold  or  deny  rights,  privileges  or  im- 
munities secured  by  the  Constitution  and 
laws  of  the  United  States,  the  party  aggrieved 
may  bring  the  case  from  the  highest  court  of 
the  State  in  which  the  question  could  be  de- 
cided to  this  court  for  final  apd  conclusive 
determination."  BM  y.  OonnoUy,  111  U.  8. 
624,  687  [28:642,  646]. 

Of  this  right  to  have  the  action  of  the  trial 
oourt  reviewed  in  the  highest  court  of  the 
State,  Uie  appellant  availed  himself.  His 
present  application,  it  is  true,  does  not  show 
that  his  case  was  carried  to  the  Conrt  of  Ap- 
peals of  New  York,  and  that  the  Judgment 
of  conviction  was  there  affirmed,  October  7, 
1890.  But  we  may,  as  doubtless  the  circuit 
court  did,  take  judicial  notice  of  those  facts. 
That  court  said:    *Tbe  record  in  this  ease 
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tficiuses  no  exoeptloo  that  is  not  wholly 
frirolous.  The  counsel  for  the  defendant 
fnnkly  confessed  that  he  had  been  unable  to 
fnd  an  exception  which  he  thought  fit  for 
tifument.  but  he  submitted  the  case  in  the 
tepe  thai  in  our  examination  of  it,  we 
■Ight  find  some  ground  on  which  to  base  a 
tercrsal  of  the  judgment.  The  case  has  been 
Bvefully  examinS,  because  it  involved 
kamAn  life,  but  we  have  been  unable  to  find 
the  slightest  reason  for  disagreeing  with  the 
molt  arrived  at  in  the  trial  court."  People 
r.  Wcod,  123  N.  Y.  632. 

The  highest  court  of  the  State  having  thus 
iiipoBed  of  the  case,  and  the  appellant  hav- 
kf  failed  to  obtain  from  the  trial  court  an 
■Ser  setting  aside  the  conviction  and  grant- 
kg  a  new  trial,  the  present  effort  was  made 
k  aecare  his  release  hj  a  writ  of  habeas 
aorpns  Issued  by  the  circuit  court  of  the 
Duted  States.  The  Statute  under  which  the 
mellant  was  prosecuted  is  not  repugnant  to 
m  Constitution  of  the  United  States,  and 
fte  court  Uiat  tried  him,  we  repeat,  was  com- 
iKent  to  ffuard  and  enforce  every  right  se- 
■nd  to  him  by  that  instrument,  and  which 
■igiit  be  involved  in  his  trial.  The  petition 
Iv  the  writ  sets  forth  no  ground  affectine  its 
jniidiction  either  of  the  offense  charged  or 
tf  the  person  alleged  to  have  committed  it. 
If  the  question  of  the  exclusion  of  citizens 
tf  ths  African  race  from  the  lists  of  grand 
nd  petit  Jurors  had  been  made  during  the 
trial  in  the  court  of  general  sessions,  and  er- 
WBOusly  decided  against  the  appellant,  such 
■nr  ill  decision  would  not  have  made  the 
Jidgment  of  conviction  void,  or  his  deten- 
tkn  onder  it  illegal.  Savin,  Petitioner,  181 
U.  &  967,  279  [83 :  160.  154]  ;  Stevene  v. 
^Oer,  136  XJ.  &  468,  478  [84:  461,  468]. 
Kor  woald  that  error,  of  itself,  have  author- 
lied  the  circuit  court  of  the  United  States, 
IPM  writ  of  habeas  corpus,  to  review  the 
MdoQ  or  disturb  the  custodv  of  the  accused 
by  the  state  authorities.  The  remedy,  in 
Wk  CMS,  for  the  accused,  was  to  sue  out  a 
wit  of  error  from  this  court  to  the  highest 
•BHt  €l  the  State  having  cognizance  of  the 
Htter,'  whose  Judgment,  if  adverse  to  him 
fti  rapeet  to  any  right,  privilege  or  immu- 
lity,  specially  claimed  under  the  Constltu- 
ttoa  or  laws  of  the  United  States,  could  have 
Ibm  fe-examined,  and  reversed,  affirmed  or 
■idIM,  by  this  court  as  the  law  required. 
Iv.  Stat  S  709. 

Aiticipating  this  view,  the  appellant  in- 
ilrti  that  he  was  not  permitted  by  the  laws 
if  1km  ToriL  reflating  the  trial  of  criminal 
■ne  to  avail  himself  of  the  objection  that 
jUpenons  of  his  race  were  excluded,  in  the 
O^  and  County  of  New  York,  from  the 
w  of  grand   and    petit   Jurors.    Conse- 

nly,  be  contends  that  during  the  period 
.^lidi  Jurors  were  drawn  from  the  lists  in 
W^tioa  the  Court  of  (General  Sessions  of 
■rt  City  and  County  ''had  no  Jurisdiction 
ta  hidict  and  try  a  person  of  the  African 
Mei'  We  cannot  assent  to  this  proposition, 
trtoany  interpretation  of  the  CcKde  of  Crim- 
M  I¥ooedure  of  New  York,  that  withholds 
bm  the  trial  court  authority  to  protect  a 
prnon,  upon  trial  for  his  life,  in  a  right  se- 
ssnd  to  him  by  the  Constitution  of  the 


United  States.  While  that  Code  may  not 
permit  ''a  defendant  to  challenge  the  body 
of  the  grand  jury  because  irregularly  or  de- 
fectively constituted**  (People  v.  Hooghkerk, 
96  N.  Y.  140,  169) ,  it  is  not  clear  that  such 
challenge,  if  seasonably  made,  may  not  be 
alloweawhen  ^'the  defect  in  the  constitution 
of  the  tribunal  deprived  it  of  the  character 
of  a  grand  Jur^  in  a  constitutional  sense.  * 
or  was  such  as  involved  the  violation  of  the 
constitutional  rights  of  the  accused.  People 
V.  Petrea,  92  N.  Y.  128,  144,  145.  Without 
expressing  any  opinion  upon  this  point,  we 
are  satisfied  that  the  (][uestion  now  made  as 
to  the  exclusion  of  citizens  of  the  African 
race  from  the  lists  of  grand  and  petit  Jurors, 
because  of  their  race,  could  have  been  raised 
and  determined  by  the  trial  court,  upon  its 
merits,  under  a  motion  to  set  aside  the  in- 
dictment. Section  812  of  the  Code  of  Crim- 
inal Procedure  provides  that  "'  in  answer  to 
the  indictment,  the  defendant  may  either 
move  the  court  to  set  the  same  aside,  or  may 
demur  or  plead  thereto.  **  The  grounds  upon 
which  such  a  motion  may  be  based  are  not 
enumerated,  and  a  trial  court  is  therefore  at 
liberty  to  entertain  it  upon  any  grounds  not 
forbidden  bv  other  sections  of  the  Code,  and 
which  may  be  available  under  the  established 
rules  of  criminal  procedure.  People  v.  OUm' 
ents,  5  N.  Y.  Crim.  Rep.  288,  294 ;  People  v. 
Price,  6  N.  Y.  Crim.  Rep.  142.  It  is  true 
that  section  818  of  the  Code  specifies  certain 
cases  (not  embracing  cases  like  the  present 
one)  in  which  an  indictment,  on  motion  of 
the  defendant,  *^mu8t  be  set  aside.**  But  that 
section  does  not  restrict  the  power  of  the 
court  to  set  aside  indictments,  on  motion,  to 
those  particular  cases,  nor  include  that  larj^e 
class  of  cases,  in  which  a  court,  in  its  dis- 
cretion, in  order  to  subserve  the  ends  of  pub- 
lic justice  or  to  protect  the  accused  from 
wrong,  may  quash  an  indictment  and  direct 
a  resubmission  of  his  case  to  another  grand 

ury.     United  States  v.    OaU,  109  U.  8.  65 

27:857]. 

Whether  the  appellant  might  not  have 
availed  himself,  in  other  modes,  and  during 
the  trial,  of  the  objection  now  under  consid- 
eration, we  need  not  inouire ;  for,  independ- 
ently of  the  view  we  have  expressed,  and 
even  if  there  were  some  room  for  a  different 
construction  of  the  New  York  Code,  the  cir- 
cuit court  might  well  have  forborne  to  act 
until  this  question  had  been  definitely  deter- 
mined, either  in  the  highest  court  of  New 
York,  or  in  this  court  upon  a  writ  of  error 
sued  out  by  the  appellant.  While  the  courts 
of  the  United  States  have  power,  upon  habeas 
corpus,  to  inquire  into  the  cause  of  the  de- 
tention of  anyone  claiming  to  be  restrained 
of  his  liberty  in  violation  of  the  Constitu- 
tion, or  laws,  or  treaties  of  the  United  States, 
it  was  not  intended  by  Congress  that  they 
should  by  writs  of  habeas  corpus  obstruct 
the  ordinary  administration  of  the  criminal 
laws  of  the  States,  through  their  own  tri- 
bunals. ^  Where,  **  this  court  said  in  Ex  parts 
EoyaU,  117  U.  S.  241,  252,  258  [29:  868, 
871.  8721,  ''a  person   is  in  custody,   under 

Srocess  from  a  state  court  of  original  Juris- 
iction,  for  an  alleged  offense  against  the 
laws  of  such  State,  and  it  is  claimed  that  ha 
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la  restrained  of  his  liberty  in  yiolation  of 
the  Constitution  of  the  United  States,  the 
circuit  court  has  a  discretion,  whether  it  will 
discharge  him,  upon  habeas  corpus,  in  ad- 
Tance  or  his  txial  in  the  court  in  which  he 
is  indicted;  that  discretion,  however,  to  be 
subordinated  to  any  special  circumstances  re- 
quiring inunediate  action.  When  the  state 
court  Aall  have  finally  acted  upon  the  case, 
the  circuit  coiut  has  still  a  discretion 
whether,  under  all  the  circumstances  then  ex- 
isting, Uie  accused,  if  conyicted,  shall  be  put 
to  his  writ  of  error  from  the  highest  court 
of  the  State,  or  whether  it  will  proceed,  by 
writ  of  habeas  corpus,  summarily  to  deter- 
mine whether  the  petitioner  is  restrained  of 
his  liberty  in  yioiation  of  the  Constitution 
of  the  United  States.*  And  we  will  add, 
that  after  the  final  disposition  of  the  case  by 
the  highest  court  of  the  State,  the  circuit 
court,  in  its  discretion,  may  put  the  party 
who  has  been  denied  a  right,  priyilege  or 
immunity  claimed  under  the  Constitution  or 
laws  of  the  United  States  to  his  writ  of  er- 
ror from  this  court,  rather  than  interfere  by 
writ  of  habeas  corpus.  These  principles 
have  special  application  where,  as  in  the 

S resent  case,  there  is  no  pretense  that  the 
tatute  under  which  the  prosecution  of  the  ap- 
pellaot  was  conducted  is  repugnant  to  the 
Constitution  or  laws  of  the  United  States. 

It  is  scarcely  necessary  to  obserye  that  the 
question  of  the  power  or  duty  of  the  circuit 
court  to  issue  a  writ  of  habeas  corpus  is  not 
at  all  affected  by  the  fact,  alle/sred  in  the  pe- 
tition, that  the  appellant  was  ignorant,  until 
after  his  conviction,  of  the  exclusion  of  citi- 
r«ns  of  his  race,  because  of  their  race,  from 
the  lists  of  grand  and  petit  jurors.  That 
fact,  if  material,  was  for  the  consideration 
of  the  trial  court. 

In  respect  to  the  general  objection  that  the 
court  of  general  sessions  should  have  consid- 
ered and  sustained  the  motion  to  set  aside 
the  Terdict,  stay  the  Judgment  and  grant  a 
new  trial,  upon  the  grounds  stated  in  that 
motion  and  in  the  accompanying  affidavit, 
it  need  only  be  further  said  that  the  action 
of  that  court  in  the  matter  did  not  affect  its 
Jurisdiction,  and  therefore  cannot  be  reviewed 
or  disregarded  upon  habeas  corpus. 

We  are  of  opinion  that  the  court  below  did 
not  err  in  denying  the  application  for  writs 
of  habeas  corpus  and  certiorari,  and  ihejudg- 
meni  mtut  be  affifrmed, 

Mr,  JuiHee  Gray  was  not  present  at  the 
argument  of  this  case,  and  took  no  part  in 
its  decisicm. 

Mr,  Juttiee  Fiald»  concurring: 

I  concur  in  the  Judgment  in  this  case,  but 
not  in  all  Uie  views  expressed  in  the  opinion. 
I  adhere  to  what  I  said  in  my  dissent  in  the 
case  of  Neal  t.  DOavxire,  108  U.  S.  870, 405, 409 
[26: 567,  677,  578],  that  there  is  nothing  in  the 
late  Amendments  to  the  Constitution,  the  Thir- 
teenth, Fourteenth  and  Fifteenth,  which  re- 
quires that  colored  citizens  shall  be  summoned 
on  Juries,  grand  or  petit,  in  order  to  secure  to 
persons  of  their  race  Justice  and  equality  in  the 
administration  of  tiie  law;  and  lurtber,  that 
the  manner  in  which  Jurors  to  serve  in  the  state 
courts  shidl  be  selected,  and  the  qualifications 


they  shall  possess,  are  matters  entirely  of  state 
regulation. 


SHIBUYA  JUGIRO,  AppL, 
e. 
AUGUSTUS  A.  BRUSH,  Agent  and  Warden 
of  Snie  SiHO  Pbisok,  Statb  of  Kbw  Tobk. 

(See  8.  a  Beporter*i  ed.  101-808^) 

Appeal ftrom  order  qfoireuit  eourtdenyinghabeeie 
torpuB—eec,  766,  U,  8,  Bet,  8tat.^udgmeni 
on  kabeat  corpus,  when  final  emUnee  of 
itcUe  court  errors  tf  state  court  in  criminal 
case  cannot  be  reached  by  habeas  cofpus—pris- 
onsr  unacquainted  mth  our  laws  and  language 
''-prisoner  a  subject  of  foreign  government-^ 
right  of  prisoner  to  hate  his  race  represented 
onjurp^right  of  State  to  prescribe  qualifica- 
tions €f  jurymen-^Statute  cf  New  York  as  to 
Juries,  <\ 

L  Where  ao  appUoatton  to  tbe  United  States  obw 
oolt  court  for  a  irrlt  of  habeas  corpus  alleges 
that  the  prisoner  Is  restrained  of  his  liberty  in 
violation  of  the  Constitution  of  the  United  Statea, 
he  can  appeal  to  this  court  from  the  order  of  the 
circuit  court  denying  the  application. 

SL  Under  sec.  7M,  U.  8.  Bey.  Stat.,  the  Jurisdiction 
of  the  state  court  Is  restrained  only  pending  the 
proceeding  In  the  courts  of  the  United  States,  on 
habeas  corpus,  and  until  final  judgment  therein. 

81  The  judgment  of  this  court  affirming  a  judg- 
ment of  the  circuit  court  denying  a  habeas  corpiM 
Is  a  final  judgment,  and  the  state  court  can  sen- 
tence the  prisoner  before  the  mandate  of  this 
oourt  is  sent  to  the  circuit  court ;  but  such  sen- 
tence Is  at  the  risk  that  It  may  be  annulled  if  this 
court  during  the  term  should  suspend  or  set  asida 
Its  own  judgment. 

i.  Brrors  committed  in  a  crlmmal  case  by  a  state 
court  of  competent  jurisdictioo,  while  proceed- 
ing under  statutes  that  do  not  conflict  with  the 
United  States  Constitution,  cannot  be  reached  by 
habeas  corpus. 

8w  The  fact  that  the  applicant  for  a  writ  of  habeas 
corpus  is  unacquainted  with  our  laws  and  lan- 
guage, although  it  may  he  Important  in  support 
of  an  application  for  pardon  or  commutation  of 
sentence.  Is  immaterial  upon  the  inquiry  as  to  the 
authority  of  a  court  of  the  United  States,  by  a 
writ  of  habeas  corpus,  to  review  and  annul  the 
judgment  of  a  state  court  in  a  criminal  case. 

t,  ThiEit  a  penon  is  the  subject  of  a  foreign  govern- 
ment does  not  entitle  him  to  exemption  from  re- 
sponsibility to  the  laws  of  the  State  into  which  he 
may  choose  to  go«and  that  fact  is  immateria]  upon 
the  question  as  to  his  right  to  a  writ  of  habeas 
corpus. 

7.  No  person  charged  with  a  crime  Involving  life 
or  Uberty  Is  entitled,  by  virtue  of  the  Constitu- 
tion of  the  United  States,  to  have  his  race  repre- 
sented upon  the  grand  jury  that  may  indict  hlin, 
or  upon  the  petit  jury  that  may  try  him. 

8.  It  rests  with  each  State  to  prcvoribe  such  quaU- 
flcationB  as  It  deems  proper  for  jurymen,  taking 
care  only  that  no  discrimination.  In  respect  to 
such  service,  be  made  against  any  class  of  dtiaens 
solely  because  of  their  race. 

a.   The  Statutes  of  New  York  regulating  theseleo- 


NOTB.— fFhm  habeas  corpus  may  fssus,  and  when 
not;  cmd  from  what  courts  andby  what  fudges;  what 
may  be  inquired  into  by  writ  cf.  See  note  to  United 
States  V.  Hamilton,  1:  tW, 

TFhot  questions  ma  V  he  considered  on  hoheos  corpttt. 
See  note  to  JBx  parte  Carll,  87:  288. 
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tlooof  jurortdo  aot  ocmllloft  with  tbe  fMenU 
OocifCltatloa:Midtf,lD  ui7QMe,io6li  BCatntetftre 
admlnltterad  bj  the  state  ooort  to  m  to  diforlm- 
iDst*  atalott  the  Mowed  beoeute  of  hit  Ttoe,  the 
temedy  for  the  wroDff  done  to  him  it  not  bj  a 
writ  of  habeee  ooiput  from  A  court  of  the  United 

[No.  1682.]    ^ 
AfguMlmi^SiibmtusdAprU10;i39U    IkMid 

May  11, 1891. 

APPBAL  from  a  Jndemeot  of  the  Oircidt 
Ooort  of  the  United  SUtes  for  the  Soath- 
em  Dlftrlct  of  New  York  denyioff  a  writ  of 
habeas  corpus  to  appellant^conTictea  of  murder 
and  sentenoed  to  death.    Affirmed, 

Statement  by  Mr.  JtuUei  Hfcrlant 

The  appellant  was  conTicted,  December  8, 
1889,  by  the  name  of  Schihiok  Jngigo,  in 
the  Court  of  Oyer  and  Tenniner  for  the 
County  of  New  York,  SUte  of  New  York, 
of  the  crime  of  murder,  and,  on  the  18th  day 
of  the  same  month,  was  sentenced  to  suffer 
death.  The  sentence  was  stayed  by  an  ap- 
peal to  the  Court  of  Appeals  of  New  York 
until  December  1,  1890.  The  Judgment  was 
affirmed  on  the  8th  of  October,  1800,  that 
court  saying :  **Tbe  record  does  not  contain 
a  single  exception,  and  we  are  unable  to  per- 
ceive any  reason  for  bringing  the  appeal, 
except  to  delar  the  execution  of  the  judg- 
ment. The  eridence  established  beyond  any 
doubt  the  commission  of  the  crime,  and  the 
charge  of  the  Judge  was  fair  and  properly 
instructed  the  Jury  upon  the  law  needful  for 
their  guidance.  There  can  be  no  pretense  for 
earing  that  the  ends  of  Justice  require  a  new 
trial,  and  the  Judgment  should  be  affirmed." 
iW«  T.  Jiiififfo,  138  N.  Y.  680.  Prior  to 
such  afflrmanoe,  namely,  on  the  0th  of  Sep- 
tember, 1890,  Jugiro  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York  a  petition  for  a  writ 
rtM]  of  habeas  corpus  to  inquire  into  the  cause  of 
his  detention,  claiming  that  the  Judgment 
and  sentence  were  void  under  the  Constitution 
of  the  United  States.  The  writ  was  refused, 
and,  upon  appeal,  the  Judgment  of  that  court 
was  affirmea  here,  NoTenioer  24,  1800.  upon 
the  authority  of  Bt  EmnmUr.  186  U.  a  486 
[84:  610]. 

On  the  1st  day  of  December,  1800,  ^the 
mandata  of  this  court  not  baring  Uien  been 
Issued,— Jugiro  was  arraigned  before  the 
court  of  oyer  and  terminer,  and  required  to 
idiow  cause  why  a  day  should  not  be  fixed 
for  the  infliction  upon  him  cf  the  punish- 
ment of  death.  He  objected  that,  **ij  force 
of  section  766  of  the  Rerised  Stotutes  of  the 
United  States,  any  proceedings  to  carry  out 
said  Judgment  or  sentence  in  said  court  of 
oyer  and  terminer,  or  by  or  under  the  author- 
ity of  the  Stote  of  New  York,  before  final 
iiidgment  should  be  entered  in  said  proceed- 
ings in  said  circuit  court,  were  null  wad 
▼Old.*  This  objection  was  disregarded,  and 
the  court  sentenoed  him  to  suffer  death  in  the 
week  commtncinf  January  12,  1891,  and  ac- 
eordingly  rsmanoed  him  for  that  purpose  to 
the  cQ^ody  of  the  Agent  and  Warden  of  the 
Stale  Prison  at  Singling. 

On  tha  7th  of  JanuwT,  1801,  he  filed  in  the 
olreolt  ooort  of  the  iJnited  Stotes  a  second 

i4#  r.  9. 


petition  for  a  writ  of  habeas  corpus,  in 
which,  after  setting  out  most  of  llie  abora 
facts,  he  stated  thai  whereas  by  the  Consti- 
tution and  laws  of  New  York  he  was  entitled, 
upon  his  trial,  to  counsel,  and  appeared  upon 
his  arraignment  without  counsel,  and  was 
asked  by  the  court  if  he  desired  the  aid  of 
counsel,  and  answered  that  he  did,  the  court 
thereupon  assigned  him  as  counsel,  who 
afterwards  took  part  in  all  the  proceedings 
upon  the  indictment,  directing  and  control - 
ling  the  defense,  ^one  not  admitted  or  quali* 
fied  to  practice  as  an  attorney  or  counselor  at 
law  in  the  courts  of  said  State,  of  which 
petitioner  was  at  all  times  in  all  the  proceed- 
ings aforeaaid  ignorant,  and  thereby  peti- 
tioner was  deprived  of  due  process  of  law 
for  his  defense;*  that  petitioner,  being  an 
alien  subject  of  the  Emperor  of  Japan,  un- 
acquainted with  the  laws  of  New  York,  and 
unable  to  speak  or  understand  the  English 
language,  was  obliged  to  rely  wholly  upon 
saia  counsel  for  his  defense :  that  the  indict- 
ment alleged  that  the  wound  infiicted  hv  U^a 
petitioner  was  in  the  breast  of  one  M*jra  r»o«i 
Commi,  the  person  alleged  to  have  been  l-**'*' 
murdered ;  that  the  proof  was  that  the  wound 
was  not  in  the  breast,  but  in  the  neck,  from 
behind ;  that  having  no  notice  by  the  indict- 
ment that  he  would  oe  called  upon  to  explain 
a  wound  from  behind,  such  allegation  was 
misleading ;  that  the  proof  was  a  substantial 
variance  from  the  indictment,  **  which  peti- 
tioner is  advised  would  have  constituted  a 
valid  objection  to  the  admission  of  evidence, 
the  reception  of  a  verdict,  and  in  arrest  of 
Judgment,  had  his  rights  in  that  behalf  been 
duly  asserted  by  lawful  counsel ;"  but  that 
**all  the  occasions  having  passed  when,  in 
the  lawful  course  of  procedure,  the  objection 
could  be  taken,  not  having  been  duly  taken, 
reserved  and  presented,  petitioner  has  suffered 
great  prejudice,  and  in  other  respects  his 
rights  upon  his  trial  were  prejudiced  and 
sacrificed  by  the  said  assignment  of  counsel  ;* 
and  that  ''now,  so  it  is,  that  neither  by  mo- 
tion for  a  new  trial  nor  by  motion  in  arrest 
of  Judgment  nor  otherwise,  under  the  limita- 
tions of  the  laws  of  the  State  of  New  York, 
can  any  court  of  said  State  take  oogniniance 
or  afford  petitioner  any  relief  in  the  premises, 
and  petitioner  has  no  nunedy  or  protection  in 
respect  thereto,  except  under  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
Statea,  as  an  additional  guarantee  to  the 
Constitution  of  the  State  of  New  York, 
for  his  protection  upon  an  equality  with  all 
in  the  enjoyment  of  his  right  to  the  assistance 
of  counsel,  and  to  due  process  of  law  in  Uiat 
respect,* 

It  also  alleged  that  the  Judgment  and  sen- 
tence and  his  restraint  under  them  were  with- 
out due  process  of  law  in  this :  That  the 
indictment  *'was  found  by  a  grand  Jurr  in 
the  Court  of  General  Sessions  of  the  Peace 
in  and  for  the  City  and  County  of  New  York, 
at  the  November  Term  of  said  court,  1880 ; 
that  from  the  list  and  panel  of  Jurors  from 
which  said  grand  Jury  was  aelected  and 
drawn,  certain  and  all  pertoos  of  the  eolor 
and  race  of  petitioner,  who  is  a  native-born 
subject  of  the  Emperor  of  Japan  and  dark 
brown  in  color,  were  excluded  on  aoooont  of 
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their  said  race  and  color,  although  many 
persona  of  said  race  and  color,  naturalized 
citizens  of  the  United  States,  and  in  all  re- 
spects qualified  to  serve  as  such  Jurors,  were, 
at  the  time  of  the  selection  of  said  list  and 
panel,  resident  and  beinj?  within  said  city 
)4]  and  county,  and  who  might  otherwise  have 
been  drawn  to  serve  upon  said  grand  jury ; 
and  the  same  is  true  of  the  petit  jury,  drawn 
to  try  the  said  indictment ;"  that  ^  petitioner 
was  ignorant  of  said  facts  in  respect  to  said 
jurors  at  all  the  times  aforesaid ;"  that  ** now, 
■o  it  is,  that  neither  by  motion  for  a  new 
trial  nor  by  motion  in  arrest  of  judgment  nor 
otherwise,  under  the  limitations  of  the  laws 
of  the  State  of  New  York,  can  any  court  of 
said  State  take  cognizance  of  or  afford  peti- 
tioner any  relief  in  the  premises,  and  peti- 
tioner has  no  remedy  or  protection  in  respect 
thereto,  except  under  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States, 
for  his  rij^ht  to  the  equal  protection  and  due 
process  of  law  in  the  premises." 

This  application  for  the  writ  of  habeas 
corpus  was  also  denied,  and  the  appellant 
claims,  upon  this  appeal  from  the'  order 
denying  the  writ,  that  the  indictment  and 
the  pnxseedings  under  it,  as  well  as  his  de- 
tention, are  in  violation  of  the  Constitution 
of  the  United  States,  and  void. 

Mr.  Roffer  M.  Sherman,  for  appellant: 

The  exclusion  of  Japanese  from  the  panel 
whence  were  drawn  the  grand  and  petit  juries 
rendered  the  indictment  and  subsequent  pro- 
ceedings void. 

Ex  parte  Virginia,  100  U.  S.  889  (25:  676); 
Virginia  v.  Rives,  Id.  813  (667);  Strauder  v. 
West  Virginia,  Id.  808(664);  Ntaly.  I/elatoare, 
108  U.  8.  893  (26:  572);  Buah  v.  EerUucky,  107 
U.  a  119  (27:  857). 

Messrs,  Isaac  EL  Maynard  and  Oharles 
F.  Tabor  for  appellee. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court : 

As  Juffiro's  first  written  application  for  a 
writ  of  nabeas  corpus  alleged  that  he  was 
restrained  of  hit  liberty  in  violation  of  the 
Constitution  of  the  United  States,  no  question 
is  made,  as,  indeed,  none  could  be  made,  as 
to  his  Hght  under  the  existine  statutes  of  the 
United  States,  relating  to  habeas  corpus,  to 
have  prosecuted  an  appeal  to  this  court  from 
the  order  of  the  circuit  court  denying  that 
application.  Rev.  Stat.  §§  751,  752,  758, 
761,  762,  768,  764,  765 ;  Act  of  March  8, 1885, 
.  - .  chap.  858  (28  SUt.  487) .  But  it  is  contended 
^^*  that  the  appeal  from  that  order  deprived  the 
state  court  of  all  power  to  proceed,  not  only 
while  the  appeal  was  pending  and  undeter- 
mined here,  but  until  the  mandate  of  this 
court  was  sent  down  to  the  circuit  court. 
This  contention  is  supposed  to  be  justified 
by  section  766  of  the  Revised  Statutes,  limit- 
ing the  power  of  the  state  court  before  and 
after  an  appeal  from  the  final  decision  in  a 
ci  \cuit  court  of  the  United  States  of  an  ap- 
plication for  a  writ  of  habeas  corpus  by  one 
alleged  to  be  restrained  of  his  liberty  in  vio- 
lation of  the  Constitution,  or  some  law  or 
treaty  of  the  United  SUtes.  Rev.  SUt 
fi§  7ei»  78i   765.     Thai  wction   providea : 

ftlS 


''Pending  the  proceedings  or  appeal  iatte 
cases  mentionea  in  the  uuee  preoediiig  Mp 
tions,  and  until  final  judement  therein,  nA 
after  final  judgment  of  discharge,  any  uo- 
ceeding  against  the  person  so  imprisonedor 
confined  or  restrained  of  his  liberty,  io  asy 
state  court,  or  by  or  under  the  anthoritj  oC 
any  State,  for  any  matter  so  heard  and  de- 
termined, or  in  process  of  being  heard  ud 
determined,  under  such  writ  of  habeif  cor- 
pus, shall  be  deemed  null  and  void.* 

Of  the  object  of  the  Statute  there  cu  be 
no  doubt.  It  was — in  cases  where  the  appli- 
cant was  held  in  custody  under  the  authoritj 
of  a  state  court  or  by  the  authority  ol  a 
State — to  stay  the  hands  of  such  court  or 
State,  while  the  question  as  to  whether  bis 
detention  was  in  violation  of  the  ComtitB- 
tion,  laws  or  treaties  of  the  United  Sttfci 
was  being  examined  by  the  courts  of  tht 
Union  having  jurisdiction  in  the  premitBib 
But  the  Jurisdiction  of  the  state  ccNut  ia  tkt 
cases  specified  is  restrained  only  pending  tht 
proceedings  in  the  courts  of  the  United  Stttei^ 
and  until  final  judgment  therein.  lUi 
court,  on  the  24th  of  ^November,  1896— ii  «• 
know  from  our  own  records— afflnned,  with 
costs,  the  judgment  of  the  circuit  court  deal- 
ing the  former  application  for  a  writ  of 
habeas  corpus.  That  was  its  final  jndgmeift 
in  the  premises,  because  it  determine  tkt 
whole  controversy  involved  in  the  amwiL 
Upon  its  rendition,  the  appeal  from  the  jodg* 
ment  of  the  circuit  court  was  no  UMfV 
pending  in  this  court ;  and  nothing  ranaiMi 
that  was  **  in  process  of  being  heud  aad  di^ 
termined."  It  was  none  the  less  a  flail  dis- 
position of  the  case,  because,  at  a  snbseqtMl 
date,  under  the  rules  and  pimctioe  of  tkii 
court,  a  mandate  would  be  aent  down  to  ttt 
circuit  court,  showing  the  fact  of  the  sfln- 
ance  of  its  Judgment.  It  is  true  thit  it 
would  have  been  more  appn^iriale  ad 
orderly  if  the  state  court  had  defemd  AmI 
action  until  our  nuindate  was  isnied  and  filed 
in  the  circuit  court  But,  Ik  tIsw  of  1h» 
words  of  the  Statute,  we  do  not  feel  waAoh 
ized  to  hold  that  the  order  in  the  state  coot 
of  December  1,  1890,  made  after  the  flisl 
judgment  here  of  November  Si.  1899;  wm 
absolutely  void.  As  Congress  went  no  ftv- 
ther  than  to  stay  the  hands  of  the  stale  coot 
"until  final  judgment,*  we  cannot  snpenril 
the  condition  that  the  filing  of  the  iiiiadrti 
in  the  circuit  court— in  caae  of  the  nere  rf* 
firmance  of  its  judgment  reftaeing  a  writ  of 
habeas  corpus— is  absolutelr  neoeaMiy  befat 
the  state  court  can  proceea  In  the  eiecetiM 
of  the  Judgment  of  conviction.  Of  coeil^ 
where,  in  such  a  case  as  this.  tlM  stale  eiMrt 
procecda,  after  final  ludgmenl  ie  entand  kot 
on  the  appeal  of  the  person  Imprtsoesd  sr 
held  in  custody,  but  bexore  our  neadalefoei 
down  to  the  circuit  court,  it  doea  so  st  Ikt 
risk  that  its  ordera  may  be  controlledl  mL_ 
if  need  be,  annulled,  if  tfaia  eovrtk  deriig 
the  term,  should  suspend  or  set  aside  llseen 
judgment.  While  it  ia  not  dlfflenlt  to  pv- 
ceive  that  serious  complicatldBa  naj  san^ 
times  arise  where  the  stile  eoait  eds  vM 
undue  haste,  and  proceeds  iMfSora  the 
of  this  court  is  issued,  and  iHtlNNit  aayi 
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\h\  application  boinff  made  therefor,  we  do 
nol  feel  at  liberty  to  declare  its  action,  taken 
after  and  in  conformity  with  the  final  Judg- 
ment here,  to  be  void,  limply  because  it  was 
taken  before  the  mandate  was  sent  down. 
Nothing  but  an  entire  want  of  Jurisdiction 
in  the  st^ite  court  to  make  the  order  of  De- 
eember  1,  1890.  could  haye  Justified  the  cir- 
cuit court  in  interfering  with  its  proceedings 
tnr  writ  of  habi^as  corpus.  We  are  of  opinion 
that  there  was  no  such  want  of  jurisdiction. 

The  renmining  grounds  set  forth  in  the 
appellant's  petiilon  for  his  discharge  from 
custody  are  sulietantially  disposed  of  by  the 
dei'islon   in   Wood  y.   Imuh   [ants,  p.  505 J, 

Just  rundered.     The  alleged  assignment,  at 

|t9T]  the  trial  of  the  appcMant,  of  one  as  his 
oounnel,  who  (although  he  may  haye  been  an 
attorney -at  law)  had  not  been  admitted  or 
qualified  to  prHctio^"  as  an  attorney  or  coun- 
selor at  law  in  the  courts  of  New  York,  the 
misdejx-ription  in  the  indictment  of  the 
woumi  lie  was  charged  with  haying  inflicted 
Qpon  the  decenffed,  and  the  exclusion  from 
the  list  of  gTHDd  and  petit  Jurors  of  citizens 
of  the  United  States  of  the  same  race  with 
appellant,  were  all  matters  occurring  in  the 
ooume  of  the  proceedings  and  trial  in  a  court 
of  competent  jurisdiction,  proceeding  uiider 
statutes  that  do  not  conflict  with  the  Consti- 
tution of  the  United  Stotes.  The  errors,  if 
any,  committed  by  that  court  in  respect  to 
any  of  thoee  matters,  did  not  affect  its  Juris- 
diction of  the  oifense  or  of  the  person  accused, 
and  cannot  be  reached  by  habeas  corpus. 

It  may  be,  as  is  claimed,  that  the  appellant 
!•  unacquainted  with  our  laws  and  language. 
But  that  fact,  howeyer  material  or  important 
in  support  of  an  application  to  the  proper 
authorities  for  a  pardon,  or  for  a  commutation 
of  the  sentenc-e,  is  immaterial  upon  this  in- 

«uiry  as  to  the  authority  of  a  court  of  the 
'nited  States,  by  a  writ  Af  habeas  corpus, 
to  review  and  annul  the  Judgnrant  of  a  state 
court  administering  the  criminal  laws  of  a 
State. 

It  is  equally  immaterial  that  the  appellant 
is  the  subject  of  a  foreign  goyemment.  That 
does  not  entitle  him  to  exemption  from  re- 
■poosibility  to  the  laws  of  the  Stote  into 
which  he  may  choose  to  go.  The  criminal 
laws  of  New  York  make  no  diso^mination 
luralnst  him  because  of  his  natiyity  or  race. 
liiey  accord  to  him  when  upon  trial  for  bis 
life  or  liberty  the  same  rights  and  priyileges 
that  are  accorded,  under  like  circumstances, 
i9  natiye  or  naturalized  citizens  of  this 
country.  Besides,  no  person  charged  with 
a  crime  inyoWing  life  or  liberty  is  entitled, 
by  yiitue  of  the  Constitution  of  the  United 
States^  to  haye  his  race  represented  upon  the 
grand  Jury  that  nuy  indict  him,  or  upon  the 
petit  Jury  that  may  try  him.  And  so  far  as 
the  Constitution  of  the  United  States  is  con- 
cerned, senrioe  upon  grand  and  petit  Juries 
fa  the  courts  of  the  aeyeral  Stotes  noay  be 
restricted  to  citizens  of  the  United  Stotee. 
It  resU  with  each  State  to  prescribe  such 
qualifications  as  it  deems  proper  for  fnrj- 
[MS]  men,  taking  care  only  that  no  discriminatioii, 
in  respect  to  such  seryice,  be  made  against 
any  class  of  citizens  solely  because  of  their 
race.    The  Statutes  of  New  York  regulatiAf 


these  matters  do  not,  ia  any  way,  conflict 
with  the  proyislons  ox  the  Federal  Constitu- 
tion ;  and  if,  as  alleged,  they  were  so  ad- 
ministered by  the  stote  court,  in  appellant's 
case,  as  to  discriminate  against  him  because 
of  his  race,  the  remedy  lor  the  wrong  done 
to  him  was  not  by  a  writ  of  habeas  corpus 
from  a  court  of  the  United  Stotes. 

For  the  reasons  stoted  in  this  opinion,  and 
in  Wood  y.  Brush,  the  judgment  is  offirmsd, 

Mr,  Jusiiee  Grftj  was  not  present  at  the 
argument  and  took  no  part  in  the  decision  ol 
this  ( 


Ex  parte:  

In  the  Matter  of  JEFFERSON  WILSON. 

PetitUmsr. 

(See  8.0.  Beporter^ed.  RMKJ 

Bee,  tl4S^  Ee9,  Stai.^punishmerU  ef  erimm  4% 
Indian  eountrp^^riediction  of  dietrid 
courts  oter  murder  in  Indian  reservation^ 
dtfeet  in  grand  Jurg,  when  cannot  be  takefk 
advantage  of  bg  habeae  corpus, 

L  0eafl4ft,  Bey.  8tat^  extends  to  the  Indian  ooon> 
try  the  aeoeral  laws  of  the  United  States  as  to  the 
punishment  of  orlme.  The  White  Mountain  In* 
dlan  Besoryayoo  is  a  part  of  the  Indian  eountrx 
within  the  meaning  of  that  seoClon. 

t,  Tlie  district  oourti  of  a  Territory  haye  jurlsdio* 
tloo  oyer  the  orime  of  murder  committed  by  any 
perKm  other  than  an  Indian,  upon  an  Indian  res- 
eryatioa  withm  its  territorial  Umlti. 

t,  Adefldenojlnthenamberof  srandjuroripre- 
scrfkMd  by  law,  there  betnc  present  a  number 
suttdent  to  find  an  Indictment,  is  a  defect  not 
folnt  to  the  matter  of  jurisdiotlon,  and  one  which 
cannot  be  taken  adyantafe  of  after  oonyiotlon* 
liy  Witt  of  habeas  corpus. 

[No.  11,  Original] 

Submitted  AprUM7, 1891.  Decided  Mag  i5,lS9L 

PETITION  for  writ  of  habeas  corpus  deny- 
ing the  yahdity  of  a  sentence  of  death  made 
by  the  District  Court  of  the  Second  Judicial 
District  of  the  Territory  of  Arizona,  for  the 
crime  of  murder,  committed  within  the  White 
Mountain  Indian  ReseryatJon.  and  asking  that 

The  facts  are  stated  in  the  opinion. 
Jfr.  J.  AUImos  JoluMoa  for  petitloMr. 
Jfr.  Was.  H.  TmiU  SoUcitot^Oem..  agalMt 
petitioner. 

Mr.  Justice  Rrmmmr  deliyered  the  opinioo 
of  the  court: 

On  June  18,  1890,  the  petitioner  was,  br 
the  District  Court  of   the  Second  Judicial 

norm.'-As  to  JfMNcMt  cmd  IfMHoa  tribes^  their 
status  and  fiJoMt?  fitfiedietkM  and  contrct 
mots  to  Woroestsr  y.  Qeorste,  S:  4M 


to  the  Conststutkm^-soo  note  to 
T.  Bulk  CL  y.  United  States.  Vk  ML 
AstoSunf*ofwkat 
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to: 


wnmg  gtt'son ssfvimQas  Sourer  og 
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Distrid  of  the  TerritorT  of  Arizona,  sen- 
fenced  to  be  hnng.  He  naa  toed  out  this 
habeee  corpiu  to  teet  the  Talidity  of  such 
sentence.  He  does  not  come  here  by  writ  of 
error  to  reriew  the  prooeedingi,  to  that  errors 
therein  maj  be  oorrected ;  but  attacks  them 
in  this  waj,  collaterally,  as  void.  His 
attack  is  rested  on  two  propositions.  The 
proceedings  had  were  in  a  territorial  court, 
sitting  as  a  court  of  the  United  States.  The 
first  claim  is,  that  the  court  did  not  haTe 
jurisdiction  of  the  offense  charged.  The 
indictment  charges  the  crime  of  miuder  com- 
mitted upon  one  William  Fleming,  within 
the  White  Mountain  Indian  Reservation,  in 
the  Second  Judicial  District  of  the  Territory 
of  Arizona.  The  petition  alleges  that  the 
petitioner  is  a  citizen  of  the  United  States, 
of  African  descent;  that  William  Fleming, 
the  person  killed,  was  also  a  negro;  that  the 
Second  Judicial  District  of  Arizona  is  com- 
posed of  four  counties,  one  of  them  being 
the  County  of  Oila;  and  that  the  White 
Mountain  Indian  Reservation  is  wiUiin  said 
County  of  Oila.  The  reservation,  therefore, 
is  witbin  the  territorial  limits  of  the  Second 
Judicial  District,  but  the  contention  is  that 
the  district  court  of  that  district,  sitting  as 
a  United  States  court,  did  not  have  Juriraic- 
tion,  but  that  it  was  vested  alone  in  the  dis- 
trict court  sitting  as  a  territorial  court ;  and 
that  the  indictment  should  have  run  in  the 
name  of  the  People  of  the  Territory,  instead 
of  in  the  name  of  the  United  States  of  Amer- 
ica. The  second  contention  is,  that  the 
grand  jury  which  indicted  him  was  not  a 
legally-constituted  tribunal,  in  that  it  was 
oomposed  of  onl^  fifteen  persons.  In  this 
respect  it  is  admitted  that  by  the  laws  of 
the  Territory  of  Arizona,  in  force  until 
March  22,  18o9,  grand  Juries  were  to  be  com- 
])08ed  of  not  less  than  Uiirteen  nor  more  than 
fifteen  members  (Revised  Statutes  Arizona, 
p.  884,  sec.  2164),  but  it  is  claimed  that  on 
that  day  a  law  came  into  force  by  which  the 
number  of  members  of  a  grand  iurv  was  in- 
creased, and  required  to  be  not  less  than 
seventeen  nor  more  than  twenty-three.  Upon 
these  two  propositions  the  petitioner  denies 
the  validity  of  the  sentence  against  him,  and 
asks  that  he  be  discharged  from  custody. 

With  respect  to  the  first  question,  it  nuiy 
be  observea  that  the  White  Mountain  Indian 
Reservation  was  a  legally* constituted  Indian 
reservation.  True,  when  the  Territory  of 
Arizona  wss  organized,  on  February  24,  1868 
(12  Stat.  664),  there  was  no  such  reservation ; 
and  it  was  created  in  the  first  instance  by 
order  of  the  President,  in  1871.  Whatever 
doubts  there  might  have  been,  if  any,  as  to 
the  validity  of  such  executive  order,  are  put 
at  rest  by  the  Act  of  Congress  of  February 
14,  1887  (24  SUt.  888),  the  first  clause  of 
which  is  **That  in  all  cases  where  any  tribe 
or  band  of  Indians  has  been,  or  i^alf  here- 
after be,  located  upon  any  reservation  created 
for  their  use,  either  by  treaty  stipulations  or 
by  virtue  of  an  Act  of  Congress  or  executive 
order  setting  apart  the  same  for  their  use, 
the  President  of  the  United  States  be,  and 
he  hereby  is,  authorized,  whenever  in  his 
opinion  any  reservation,  or  any  part  thereof, 
of  such  Indians  is  advantageous  for  agricul- 1 
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tural  and  grazing  purposes,  to  cause  said 
reservation,  or  any  part  theieof.  to  be  sur- 
veyed, or  resurveyed  if  necessary,  and  to 
allot  the  lands  in  said  reservation  in  severalty 
to  any  Indian  located  thereon,  in  quantities^ 
as  follows. " 

The    necessary  effect  of  this  legislative 
recognition  was  to  confirm    the  executive 
order,  and  establish  beyond   challenge  tha 
Indian  title  to  this  reservation.    Indeed,  tho 
fact  that  this  is  an  Indian  reservation  is  not 
contested  by  the  petitioner,  but  rather  as- 
sumed b^  him  in  his  argument.    His  prop- 
osition IS,  that  "Congress  by  Act  approved 
March  8,  1885  (28  Stot.  885),  oonferred  upon 
the  Territory  and  her  courts  full  jurisdicton 
of  the  offense  of  murder  when  committed  on 
an    Indian  reservation    by   an    Indian.    Ea 
parU   Oan-ahayee,  180  UT  8.  848  [32 :  978]. 
This  offense  had  heretofore,  when  committed 
in  such  place  by  others  than  an  Indian,  been 
cognizable  by  the  courts  of  the  United  States 
under  sec.  2145,   Rev.  Stat.    The  petitioner 
believes  that  the  United  States,  by  yielding 
up  a  part  of  her  Jurisdiction  over  the  offenso 
of   murder  when  committed  on  an   Indiaa 
reservation,  lost  all ;  that  is,  that  her  Juris- 
diction of  the  offense  in  the  particular  place 
must  be  'sole  and  exclusive,   or  will  not  ex- 
ist at  all ;  that  it  cannot  be  that  there  shall 
be  one  law  and  one  mode  of  trial  for  a  murder 
in  a  particular  place  if  committed  by  an  In- 
dian, and  another  law  and  mode  of  trial  for 
the  identical  offense  in  the  same  place  com- 
mitted by  a  white  man  or  a  negro.**    We  are 
unable  to  yield  our  assent  to  tiiis  argument* 
The  question  is  one  of  statutory  construction. 
The  Jurisdiction  of   the  United  States  over 
these  reservatiops,  and  the  power  of  Congress 
to  provide  for  the  punishment  of  all  offenses 
committed  therein,  by  whomsoever  commit- 
ted, are  not  open  questions.     United  8UUe$r. 
Kagama,  118  U.  8.  876  [80:  228].    And  this 
power  being  a  general  one.  Congress  maj 
provide  for  the  punishment  of  one  class  of 
offenses  in  one  court,  and  another  class  in  a     [S78| 
different  court.    There  is  no  necessity  for,  and 
no  constitutional  provision  compelling,  full 
and  exclusive  Jurisdiction  in  one  triounal ; 
and  the  policy  of  Congress  for  a  lonr  time  has 
been  to  give  only  a  limited  Jurisdiction  to 
the  United  States  courts.    Section  2145  ex- 
tends to  the  Indian  country  the  general  laws 
of  the  United  States,  as  to  the  punishment 
of  crimes  committed  in  any  place  within  the 
sole  and  exclusive  Jurisdiction  of  the  United 
States,  except  as  to  crimes  the  punishment 
of  which  is  otherwise  expressly  provided  for. 
This  Indian  reservation  is  a  part  of  the  Indian 
country  within  the  meaning  of  that  section. 
Batet  y.  Clark,  95  U.  S.  2&  [24:  271]  ;  Em 
parU  Grow  Dog,  109  U.  S.  556  [27:  1080]. 
but  this  extension  of  the  criminal  laws  of 
the  United  States  over  the  Indian  covmtry  is 
limited  by  the  section  inunediately  succeed- 
ing (2146)  as  follows:    "The  preceding  sec- 
tion shall  not  be  construed  to  extend  to  crimes 
committed  by  one  Indian  against  the  person 
or  property  of  another  Indian,  nor  to  any  In- 
dian committing  any  offense  in  the  Indian 
countnr  who  has  been  punished  by  Uie  local 
law  of  the  tribe,  or  to  any  case  where,  by 
treaty  stipulations,  the  exdusiye  Jurisdictioo 
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orer  sach  offoniei  !•  or  may  be  aecored  to  the 
Indian  tribes  respectlTelT.  *  So  that  before 
the  Act  of  1886  tbe  JuriadAction  of  the  United 
States  courts  was  not  sole  and  ezclusive  over 
all  offenses  committed  within  the  limits  of 
an  Indian  reservation.  The  words  *sole  and 
exclusive/  in  section  2146,  do  not  apply  to 
the  Jurisdiction  extended  over  the  Indian 
country,  but  are  only  used  in  the  description 
of  the  laws  vHiich  are  extended  to  it.  The 
effect  of  the  Act  of  1886  was  not  to  transfer 
to  territorial  courts  a  part  of  the  sole  and 
^xclu8ive  Jurisdiction  of  United  States  courts, 
but  only  a  pari  of  the  limited  Jurisdiction 
:hen  exercised  by  such  courts,  together  with 
Jurisdiction  over  offenses  not  theretofore 
vested  therein.  The  arfl[ument  of  the  peti* 
tioner  therefore  fails.  There  has  been  no 
^^^  transfer  of  part  of  a  sole  and  exclusive  Juris- 
■•^•j  diction,  carrying  by  implication,  even  in 
the  absence  of  express  language,  a  transfer 
of  all  Jurisdiction,  but  only  a  transfer  of 
part  of  an  already  limited  jurisdiction,  and 
neiUier  by  language  nor  implication  transfer- 
ring that  theretofore  vested  and  not  in  terms 
transferred.  We  may  here,  in  passing,  no- 
tice that  the  distinction  between  district 
courts  when  sitting  as  courts  of  the  Territory, 
and  when  sitting  as  courts  of  the  United 
States,  was  fully  developed  and  explained  in 
the  case  of  Bx  parte  Chn-ehav-ee,  supra;  that 
by  section  629,  Rev.  Stat.,  the  circuit  courts 
of  the  United  States  are  given  jurisdiction  of 
crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States ;  and  that  by 
tbe  Act  organizing  the  Territory  of  New 
Mexico,  of  September  9.  1860  (9  Stat.  446), 
and  the  subsequent  Act  of  February  24,  1863 
(12  Stat.  664),  organizing  the  Territory  of 
Arizona,  the  district  courts  of  the  latter 
Territory  were  given  the  same  jurisdiction 
in  all  cases  arising  under  the  Constitution 
and  laws  of  the  United  States  as  is  vested  in 
the  circuit  and  district  courts  of  the  United 
States.  It  follows  that  as  the  circuit  courts 
of  the  United  States  have  Jurisdiction  over 
the  crime  of  murder  committed  within  any 
fort,  arsenal  or  other  place  within  the  exclu- 
sive Jurisdiction  of  the  United  States,  so, 
prior  to  1885,  the  district  courts  of  a  Terri- 
tory had  Jurisdiction  over  the  crime  of 
murder  committed  by  any  person  other  than 
an  Indian,  upon  an  Indian  reservation  within 
its  territorial  limits,  and  that  such  jurisdic- 
tion has  not  been  taken  away  by  the  les^isla- 
tion  of  that  year.  The  first  contention  of 
I>eti tioner,  therefore,  cannot  be  sustained. 

The  second  is  equally  untenable.  His 
proposition  is,  that  the  grand  jury  which 
indicted  him  was  not  a  legally-constituted 
tribunal,  in  that  it  was  composed  of  only 
fifteen  members,  whereas,  by  an  Act  of  the 
Legislature  of  the  Territory  of  Arizona, 
pa^ed  on  March  12,  1889,  a  day  before  that 
upon  which  the  offense  is  charged  to  have  been 
committed,  it  was  required  that  grand  juries 
should  be  composed  of  not  less  than  seventeen 
nor  more  than  twenty-three  members.  The 
response  thereto  is,  that  no  such  Act  was 
passed ;  and  that,  even  if  it  were,  the  defect 
in  the  number  of  grand  jurors  did  not  vitiate 
the  entire  proceedings,  so  that  they  could  be 
challenged  collaterally  on  habeas  corpus,  but 
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was  only  a  matter  d  error,  to  be  corrected 
by  proceedings  in  error.  It  appears  from  the 
record  that  a  challenge  to  the  grand  Ju^  was 
made  by  the  petitioner  and  ovemuea ;  but 
the  ground  here  presented  was  not  taken  in 
such  diallenge. 

With  regara  to  this  supposed  Act  of  the 
Legislature,  the  official  vciume  of  the  Acts 
and  Resolutions  of  the  Legislative  Assembly 
of  Arizona,  of  the  year  1889,  certified  by  the 
secretary  dt  the  Territory,  contains  no  such 
Act  It  is  claimed,  however,  that  a  bill 
passed  both  Houses  of  the  Assemblv— passing 
the  House  on  March  8,  1889,  and  the  Council 
March  9,  1889— as  appears  Ax>m  the  assembly 
Journals,  and,  on  March  12,  was  properly 
certified  and  placed  in  the  hands  of  the  gover- 
nor  for  his  action ;  that  he  did  not  within  ten 
days  either  approve  by  signing  it  or  return 
it  without  his  signature  to  the  House  in 
which  it  originated ;  and  that  the  Assembly 
continued  in  session  until  the  10th  day  of 
April,  which  was  more  than  ten  days  after  the 
bill  was  placed  in  the  hands  of  the  governor, 
whereby  the  bill  passed  into  a  law.  The  con- 
tention on  behalf  of  the  government  is,  that 
by  virtue  of  the  Act  of  Congress  of  Decem- 
ber 28,  1880  (21  Stat.  812),  which  reads  as 
follows:  ''The  session  of  the  Legislative  As* 
semblies  of  the  various  Territories  of  the 
United  States  shall  be  limited  to  sixty  days' 
duration**— the  session  for  the  year  1889  was 
by  law  terminated  on  the  21st  day  of  March, 
sixty  days  from  the  day.  January  21,  on 
which  by  law  and  in  fact  it  commenced.  It 
is  urged,  that  the  sixty  days  mentioned  in  the 
Statute  means  sixty  calendar  days :  and  that 
at  tlie  expiration  of  such  sixty  nays  the  ses- 
sion terminates  as  a  matter  of  law,  and  the 
Legislative  Assembly  has  no  power  to  do  any 
vafld  act  thereafter,  or  even  to  remain  in  ses- 
sion. The  petitioner  insists  that  the  sixty 
days  means  sixty  legislative  days— days  in 
which  the  Legislature  is  actually  in  session; 
tiiat  the  Legislature  acted  upon  this  construc- 
tion by  continuing  in  session  until  the  10th 
day  of  April,  and  was  thuBAdefaeto  Legisla- 
ture at  least. 

This  presents  an  interesting  question  of 
statutory  construction,  one  into  wnich,  how- 
ever, we  deem  it  unnecessary  to  enter.  As 
it  is  a  question,  if  it  had  been  duly  presented 
to  the  district  court,  a  court  having  jurisdic- 
tion over  the  offense  and  the  prisoner,  and  by 
it  erroneously  decided,  can  it  be  that  such 
erroneous  decision  would  have  vitiated  the 
proceedings  and  rendered  void  the  sentence 
thereafter  rendered  ?  We  think  not.  Does  the 
fact  that  the  question  was  not  presented  put 
the  case  in  any  worse  position  than  if  pre- 
sented and  erroneously  decided?  Assuniinff 
that  this  Act  of  1889  was  legally  passed,  and 
was  a  law  of  the  Territory,  let  us  see  what 
changes  were  accomplisheid  by  it.  Prior 
thereto,  as  we  have  noticed,  grand  juries 
were  to  be  composed  of  not  less  than  thirteen 
nor  more  than  fifteen  members.  The  amend- 
ment made  by  this  Act  provided  that  they 
should  be  composed  of  not  less  than  seven- 
teen nor  more  than  twenty-three  members. 
The  record  discloses  that  there  were  but  fif- 
teen members.  Prior  to  1889  the  territorial 
law  authorized  the  finding  of  an  indictment 
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on  the  concurrenoe  of  twelve  grand  jurors. 
Rev.  Stat.  Arizona,  778,  sec.  1430.  A  simi- 
lar provision  is  found  in  the  federal  statutes. 
Rev.  Stat.  sec.  1021.  The  Act  of  1889  made 
no  diange  in  this  respect ;  so,  whether  the 
gmnd  jury  was  composed  of  thineen — the 
lowest  number  sufficient  under  the  prior 
law— or  twenty>three,  the  highest  number 
named  in  the  Act  of  1889,  the  concurrence 
of  twelve  would  have  required  tiie  finding 
of  an  indictment.  By  petitioner's  argument, 
if  there  had  been  two  more  grand  jurors  it 
would  have  been  a  legal  body.  If  the  two 
had  been  present,  and  had  voted  against  the 
indictment,  still  such  opposing  votes  would 
not  have  prevented  its  finding  by  the  concur- 
rence of  the  twelve  who  did  in  fact  vote  in 
its  favor.  It  would  seem,  therefore,  as 
though  the  error  was  not  prejudicial  to  the 
substantial  rights  of  the  petitioner. 

Again,  by  section  1892  of  the  Arizona  Penal 
Code  (Arizona  Rev.  Stat.  775),  ''A  person 
held  to  answer  to  a  charge  for  a  public  offense 
can  ti^e  advantage  of  any  objection  to  the 
panel,  or  to  an  individual  grand  juror,  in  no 
other  mode  than  by  chal len^e. "  A  chal lenge, 
as  heretofore  stated,  was  m  fact  made,  but 
not  on  the  ground  now  presented.  When  by 
statute  a  particular  way  is  prescribed  for  rais- 
ing an  objection,  and  a  party  neglects  to  pur- 
sue the  statutoiT  way,  and  the  objection  is 
one  which  could  have  been  cured  at  the  time 
if  attention  had  been  called  to  it,  must  he 
not  be  adjudged  to  have  waived  that  objec- 
tion? Mantginnery  v.  State,  8  Kan.  268.  In 
that  case,  which  was  one  in  which  an  irregu- 
larity in  impaneling  a  jury  was  the  error 
complained  of,  the  court  observed :  "  Under 
the  Criminal  Code  a  party  charged  wiUi 
crime  may  have  the  benefit  of  all  just  matters 
of  defense  as  well  as  of  all  defects  and  im- 
perfections in  the  proceedings  against  him 
on  Uie  part  of  the  State  whicn  tend  to  prej- 
udice his  rights.  But  he  must  assert  his 
privilege  in  the  proper  way  and  at  the  prop- 
er time,  or  he  may  be  deemed  to  have  waived 
it." 

If  it  be  said  that  the  section  of  the  Arizona 
Penal  Code  does  not  apply  to  proceedings  in 
the  district  courts  sitting  as  United  States 
courts,  we  pass  to  the  general  question, 
whether  a  deficiency  in  the  number  of  grand 
jurors  prescribed  by  law.  there  being  present 
and  acting  a  grater  number  than  that  requi- 
site for  the  finding  of  an  indictment,  is  such 
a  defect  as,  though  unnoticed  by  the  prisoner 
until  after  trial  and  sentence,  vitiates  the 
entire  proceedings  and  compels  his  disdiar^e 
on  habeas  6orpus?  That  question  must  be 
answered  in  the  negative.  The  case  of  Ex 
parU  Watkins,  28  U.  8.  8  Pet.  198  [7:  660], 
18  an  early  and  leading  case  on  the  question 
of  the  power  of  this  court  to  examine  on 
habeas  corpus  into  the  proceedings  of  a  court 
of  general  criminal  jurisdiction.  In  that 
case  Watkins  had  been  convicted  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Dis- 
trict of  Columbia,  a  court  of  general  crim- 
inal jurisdiction.  He  filed  his  petition  for 
a  writ  of  habeas  corpus,  setting  forth  a  copy 
of  the  indictment  and  sentence,  and  sought 
a  discharge  from  custody  on  the  ground  that 
tiie  indictment  charged  no  offense  punishable 
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in  the  circuit  court,  or  of  which  it  could  tik» 
cognizance ;  and  that  therefore  the  prooead 
ings  were  coram  nonjtUUee  and  totally  mid. 
The  court  unanimously,    CMtf  JhuUm  Ifar- 
shall  delivering  the  opinion,  denied  the  id- 
plication.     We  quote  as    follows:    *Tiii 
writ  is,  as  has  been  said,  in  the  natme  ol  i 
writ  of  error,  which  brings  up  the  body  d 
the  prisoner,  with  the  cause  of  comnutmafL 
The  court  can  undoubtedly  inquire  into  tfts 
sufficiency  of  that  cause ;  but  if  it  be  the  judg- 
ment of  a  court  of  competent  jnriadictioi, 
especially  a   judgment  withdrawn  bj  law 
from  the  revision  of  this  court,  is  not  tkl 
judgment  in  itself  sufficient  cause f  Guthi 
court,  upon  this  writ,  look  beyond  the  jnilr- 
ment  and  re-examine  the  char^  oo  wbid 
it  was  rendered?    A  judgment,  in  its nstoR^ 
concludes  the  subject  on  which  it  is  rmdeni 
and  pronounces  the  law  of  the  case.   Thi 
jud^ent  of  a  court  of  record,  whose  Inrii' 
diction  is  final,   is  as  conclusive  to  afl  tki 
world  as  the  judgment  of  this  comt  woold 
be.    It  is  as  conclusive  on  this  court  it  it  b 
on  other  courts.    It  puts  an  end  to  inqniiy 
concerning  the  fact  by  deciding  it"   Aai 
again :   **  An  imprisonment  under  a  judgaeil 
cannot  be  unlawful  unless  thai  Judgmrat  be 
an  absolute  nullity ;  and  it  is  not  a  nollityif 
the  court  has  general  jurisdiction  <tf  the  in- 
ject, although  it  should  be  entmeoas.   Ai 
Circuit  Court  for  the  District  of  Ooluibii 
is  a  court  of  record,  having  general  Jvririio* 
tion  over  criminal  cases.    An  offense  tapSiM^ 
able  in  any  court  is  cognizable  in  that  coal 
If  the  offense  be  punishable  by  law,  tM 
court  is  competent  to  inflict  the  pualjiiawl 
The  judgment  of  such  a  tribunal  has  all  tke 
obligation  which  the  judgment  of  anr  triba* 
nal    can  have.     To  determine  whether  lbs 
offense  charged  in  the  indictment  be  Icgillj 
pvmishable  or  not  is  among  the  mostoMW^ 
tionable  of  its  powers  and  duties.  Tliaaeeii- 
ion  of  this  question  is  the  exercise  oC  Jaris* 
diction,  whether  the   judgment  be  lor  M 
against  the  prisoner.    The  Judment  is eqssl* 
ly  binding  in  the  <me  case  aiM  in  tbeotbeg. 
and  must  remain  in  full  foroe  unless  ivfcnei 
regularly  by  a  superior  comt  capable  oC  k- 
versing  it." 

It  may  be  true  that  subaecuent  decishasii 
this  court  have  softened  a  little  the  risord 
the  rule  thus  declared.  JBr  paH$  Bnn^  IM 
U.  S.  1  [80 :  849],  is  cited  in  support  oC  tUi 
claim.  In  that  case  it  appearad  that  aflfl 
the  indictment  had  been  ratimed  to  m 
filed  with  the  court,  a  change  was  asde  is 
its  " 


on 

held  on  habeas  corpus 

beyond  the  power  of  the  oooit»  and  Ml  Ml 
jurisdiction  was  ended  therebr  m  M\j  ••£ 
the  indictment  had  been  dismissed  or  as* 
prosequi  entered :  and  therefora  that  a  Jilt 
ment  rendered  thereafter  against  the  pifr 
tioner  was  one  rendered  withoat  Jorisdictiii 
and  void,  and  that  the  prisoner  was  oilw 
to  his  discharge.  And  yet  in  the  oplnkn * 
distinction  between  matter  of  error  aad  w^ 
ter  of  jurisdiction  was  notioed,  for  it  ^ 
said :  ^  Upon  principles  which  may  bs  Ol^ 
sidered  to  be  well  settled  in  this  coot  i 
can  have  no  right  to  issue  this  writ  asaostfi 
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of  rerlewioff  the  jadgment  of  the  circuit 
court,  simp!  J  upon  the  ground  of  error  in  iu 
proceisdings ;  but  if  it  shall  appear  that  the 
court  had  no  jurisdiction  to  render  the  ludj?- 
ment  which  it  gave,  and  under  which  the 
petitioner  is  held  a  prisoner,  it  is  within  the 
power  and  it  will  be  the  dutj  of  this  court 
to  order  his  discharge.*  See  also  Be  Ooy, 
137  U.  8.  781,  757  m:  274.  2801 ;  Wood  ▼. 
Brush,  140  U.  8.  278  [85 :  5051 ;  Jugiro  t. 
Brush,  140  U.  8.  291  [35 :  5101. 

As  the  question  whether  the  grand  jury 
ahould  be  constituted  of  fifteen  or  seventeen 
members  was  a  matter  which  must  necessarily 
be  considered  and  determined  bj  the  trial 
court,  iu  ruling  thereon,  however  erroneous, 
would  seem  within  the  above  authorities  to 
present  simply  a  matter  of  error,  and  not  be 
sufficient  to  oust  the  lurisdiction.  Indeed, 
it  may  be  considered  doubtful,  at  least, 
whether  such  a  defect  is  not  waived  if  not 
taken  advantage  of  before  trial  and  iudgroent. 
In  the  case  of  United  States  v.  Oaie,  102  U. 
8.  65  [27:  857].  a  question  as  to  the  com- 
petency of  the  grand  jury  was  presented  for 
the  first  time  on  a  motion  in  arrest  of  judg- 
ment, and  from  the  decision  of  the  trial  court 
came  to  this  court  on  a  certificate  of  division. 
The  objection  was  that  in  the  organisation 
of  the  grand  jury  the  court,  under  the  au- 
thoritv  of  section*  820,  Revised  Statutes,  ex- 
cluded from  the  panel  persons  otherwise 
qualified,  who  voluntarily  took  part  in  the 
rebellion.  The  unconstitutionality  of  this 
section  was  asserted  ;  but  this  court  declined 
to  nass  upon  that  question,  holding  that  the 
defendants,  by  plying  to  the  indictment 
and  going  to  trial  without  making  any  ob- 
jection to  the  grand  jury,  waived  any  right 
of  subsequent  complaint  on  account  thereof. 
Jtfr.  Justice  Bradley,  delivering  the  opinion 
of  the  court,  reviews  the  authorities  at  length, 
and  shows  that  they  clearly  sustain  the  con- 
clusion announced.  The  opinion  is  carefully 
guarded,  and  does  not  reach  to  the  precise 
qnestion  here  presented ;  but  its  implication, 
and  the  drift  of  the  authorities  referred  to, 
is  that  a  defect  in  the  constitution  or  organi- 
sation of  a  grand  jury  which  does  not  pre- 
vent the  presence  of  twelve  competent  jurors, 
by  whoae  votes  the  indictment  is  found,  and 
which  could  have  been  cured  if  the  attention 
of  the  court  had  been  called  to  it  at  the  time, 
or  promptly  remedied  by  the  impaneling  of 
a  competent  grand  jury,  is  waived  if  the 
defendant  treats  the  indictment  as  sufficient, 
pleads  not  guilty  and  goes  to  dial  on  the 
merits  of  the  charge.  There  is  good  pense 
in  this  conclusion.  The  indictment  is  the 
charge  of  the  State  asainst  t^e  defendant, 
the  pleading  by  which  be  is  informed  of  the 
fact,  and  the  nature  and  scope  of  the  accusa- 
tion. YThen  that  indictment  is  presented, 
that  accusation  made,  that  pleading  filed, 
the  accused  has  two  courses  of  procedure  open 
to  him.  He  may  question  the  propriety  of 
the  aocoaation,  the  manner  in  whidi  it  has 
been  presented,  the  source  from  which  it 
proceeds,  and  have  these  matters  promptly 
and  properly  determined ;  or,  waiving  them, 
be  may  put  in  issue  the  truth  of  the  accusa- 
tion and  demand  the  lodgment  of  his  peers 
on  the  merits  of  the  charge.    If  he  omits  the 
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former  and  chooses  the  latter,  he  oaght  not, 
when  defeated  on  the  latter,  when  found 
guilty  of  the  crime  charged,  to  be  permitted 
to  go  back  to  the  former  and  inquire  as  to 
the  manner'  and  means  by  which  the  charge 
was  presented.  See  upon  this  question 
Wharton's  Criminal  Pleading  and  rractice, 
sec.  858;  1  Ohitty's  Criminal  Law, page  802; 
PiBopU  V.  Robinson,  2  Park.  Crim.  Rep.  285- 
808,  and  following;  1  Bishop  on  Criminal 
Procedure,  sea  8m  ;  ShropMre  ▼.  8tate,  12 
Ark.  100. 

If  it  be,  therefore,  a  doubtful  question, 
whether  the  defendant  can,  after  trial  and 
verdict,  take  advantage  of  such  a  defect  by 
direct  challenge,  it  would  clearly  seem  that 
it  is  one  not  goinj^  to  the  matter  of  jurisdic* 
tion,  and  one  which  cannot*  be  taken  advan- 
tage of  by  a  col  lateral  attack  in  habeas  corpus. 

The  apptieaOon  must  therefore  be  denied,  and 
the  petitioner  remanded  to  the  eustodif  ef  the 
marshoL 


mSURAKCB  COMPANY  OP  NORTH 
AM£RICA,  Appt., 
ff. 

HIBERNIA  INSURANCE  COMPANY  OF 
NEW  ORLEANS. 

(See  8.  G.  Baportor's  ed.  886-0X43 

Usage  as  to  reinsurance — reinsurance  hjf  orig- 
inal in9urer,  extent  of—other  reinsurance. 

L  A  looal  usage  to  New  Orleans  not  to  reinsore  the 
whole  amount  of  the  origlDal  Insuranoe  oannot 
affect  a  contnot  nuule  elsewhere. 

t.  In  the  ahseooe  of  any  uMge  to  the  oootrarv. 
and  of  any  speolflo  stipulation  In  the  poller,  the 
orflclnal  insurer  maj  protect  himself  bj  relnsur> 
anoe  to  the  whole  extent  of  his  babllltj. 

Sl  a  pblioj  of  retaenrance,  to  ai>i>l7  totheezoess 
which  the  original  Insorer  maj  have  Id  Its  vaHoos 
polldes  over  $80,000,  pro  rata  wHh  all  Insunnoe 
policies  OQ  same  aiouss,  does  not  prevent  the 
original  Insorer  from  protecting  himself  by  oIk 


NoiB.— jis  te  parol  insunmeSt  when  wMd,i 
to BeUef  F.Ios. Oo.  V. (Shaw, ti:  »L 

As  Co  agreement  for  insmrance  hy  letter^  see  note  to 
Tkyloe  v.  Merohanis  F.  Ins.  Oo,tkW. 

As  to  egeet  of  deMeery  of  life  Umsramee  pottey  h*> 
fort  naMMMtt  of  Urst  dumrIiim.  eontmm  to  its  cn^ 
ditlofit,  see  note  to  Brooklyn  L.  Ins.  Oo.v.  MflleCi 

As  to  forfeiture  of  poUoy  for  mompagmeni  of  pr^ 

mote  to  Thompson  v.  KDioker-> 
Oo.tB:  TB8u 

V.  Umvenal  Ins.  Co.  T:  90;  Gol- 
Oo.  oC  Alexandria  v.  Lawreooa,  T: 


booker  Ii. 


Asto^eet^  aoenVs fating  in  untrue  asmsers  tn 
apgMeaUonfortnsmranos^wtthout  kmewledgs  of  as^ 
eurtd^  see  note  to  Unloo  Mnt^  L.  Ins.  Go.  v.  Wliktn- 
•on,fOe  617. 

AS  to  insmxMe  Imterests  of  mortgagor^  morigagse^ 
trustee,  vendor,  vendee^  earrier,  sCe.«  see  iioCs  to  Otf • 
peoter  v.  Providence  Washiogtoo  Ins.  Co.  10:  UML 

As  to  ^eetcf  provision  avoidtng  pbUey  of  Hfe  is^ 
mtnmce  mease  of  euMde^  me  note  to  UutaalUIaa, 
Go.  V.  Terry,  S:  fH 

Aa  to  reinsmanee,  see  mots  to  tun  Mot.  Ins.  Oo. 
V.  Ocean  Ins.  Co.  IT*  HT. 
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tainlnflr  retnsamiioe  from  other  oompanies  wlthtn 
that  sum. 

[No.  14] 
Argt*ed  Dee,  $,  1889.    Decided  May  26, 1891. 

APP£A.L  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana  in  favor  of  plaintiff  in  a  suit 
in  equity  to  recover  back  sums  paid  under 
policies  of  reinsurance  by  which  the  plaintiff 
reinsured  the  defendant,  and  for  a  discovery, 
an  account  and  general  relief.  Bevereed  and 
cause  remanded  to  the  Circuit  Court  tcith  direc- 
tions to  dismiss  the  suit. 

The  facts  are  stated  in  the  opinion. 

Messi's.  J.  Bayard  Benry,  Lawrence 
Lewis,  Jr,«  J.  BI«  WilBon  and  Samuel  Shell- 
abarger,  for  appellant: 

A  false  statement  in  an  application  filled  up 
by  an  agent  of  the  com  pan  v  for  the  insured, 
when  knowingly  made  by  the  agent,  does  not 
avoid  the  policy. 

Union  Mut.  L.  Ins.  Go.  v.  Wilkinson,  80  U. 
8. 18  Wall.  222  (20:  617);  American  L.  Ins.  Co. 
V.  Mahone,  88  U.  8.  21  Wall  152  (22:  598); 
New  Jersey  Mut.  L.  Ins.  Oo.  v.  Baidr,  04  U. 
8.  610  v24:  268). 

The  alleged  representation  would  not  have 
been  binding  inasmuch  as  it  was  promissory 
merely,  and  not  a  misstatement  of  any  existing 
fact  or  facts. 

Phillips,  Ins.  §  624;  1  Parsons,  Ins.  408; 
Livingston  ▼.  Maryland  Ins.  Co.  11  U.  8.  7 
Cranch.  506  (3:  421);  Maryland  Ins.  Oo.  v. 
Buden,  10  U.  8.  6  Cranch,  888(8:  242);  SiNnild 
V.  mu,  2  Dow.  P.  C.  263;  FaUon  v.  National 
Fund  L.  Assur.  to.  20  N.  Y.  82;  Sau)yer  v. 
Coasters  Mut.  Ins.  Co.  6  Gray,  221;  Towle  v. 
National  O.  Ins.  Soc.ZO  L.  3.  Ch.  900;  Sun 
Mut.  Ins.  Co.  V.  Ocean  Ins.  Oo.  107  U.  8.  510 
(27:  846);  Louisiana  Mut.  Ins.  Co.  v.  New  Or- 
leans Ins.  Co.  18  La.  Ann.  246;  TraiU  v. 
Baring,  4  De.  G.  J.  &  8.  818;  Alston  v.  Me- 
dianics  Mut.  Ins.  Co.  4  Hill.  829;  Kimball  v. 
.JStna  Int.  Co.  9  Allen,  640;  Union  Mut.  L. 
Ins.  Co.  Y.  Mowry,  96  U.  a  644  (24:  674);  Bos- 
ford  V.  Oermania  F.  Ins.  Co.  127  U.  8,  899 
(32:  196);  Qirard  F.  dt  M.  Ins.  Co.  v.  Stephen- 
son, 37  Pa.  299;  Wynne  v.  Liverpool  d  L.  d  G. 
Ins.  Co.  71  N.  C.  121;  Whitney  ▼.  Eaten,  18 
Mass.  172;  Vandertoort  v.  Smith,  2  Cai.  156; 
AUegre  v.  Maryland  Ins.  Co.  2  Gill  &  J.  186; 
Bryant  v.  Ocean  Ins.  Co.  22  Pick.  200;  New 
York  V.  Brooklyn  F.  Ins.  Oo.  4  Reyes,  466;  Bice 
V.  New  England  M.  Ins.  Co.  4  Pick.  489;  Bell 
V.  Western  M.  dt  F.  Ins.  Go.  6  Rob.  (La.)  428; 
White  V.  Ashton,  51  N.  Y.  280;  Bigginson  t. 
Dale,  18  Mass.  96. 

Mr.  Thos.  J*  SemmeB,  for  appellee: 

The  beneficiary,  though  not  named  in  the 
policy,  may  sue  thereon. 

Catlett  V.  PaciJUIns.  Co.  1  Wend.  661;  Bdl 
Y.  Western  M.  d  F.  Ins.  Co.  6  Rob.  (La.)  428; 
Eboper  y.  Robinson,  98  U.  8.  688  (26:  221); 
Somes  ▼.  Equitable  S.  Ins.  Oo.  12  Gray,  632; 
Browning  t.  Provincial  Ins.  0?.  L.  R.  6  P.  C. 
268. 

Every  remtentation  is  to  be  presumed  ma- 
terial wblcn  if  of  such  a  nature  as  would 
likely  Induce  a  fair  and  reasonable  underwriter 
to  take  the  risk,  or  to  take  it  at  a  lower  premium 
than  he  otherwiae  would. 
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1  Arnold,  Ins.  630;  TraiU  y.  Baring,  4  DeO. 
J.  &  8.  830. 

The  ix>sitive  representatioo  of  a  future  ftd 
material  to  the  risk  will,  if  false,  avoid  tbt 
policy,  though  it  may  not  be  morally  fraodv- 
lent. 

Steei  V.  Lacy,  8  Taunt.  285;  Feim  v.  PsrUa- 
son,  4  Taunt.  639;  Elwards  r.  Foetner,  1 
Campb.  680;  Dennistoun  v.  Lillie,  8  Blicb. 
202;  2  Duer,  Ins.  741-748,  749-769;  FUm  t. 
Beadlam,  9  Bam.  &  C.  608-696;  Puknu^ 
Mar.  Ins.  429;  Kimball  y.  jBtna  Ins.  Cs.% 
Allen,  642. 

It  was  not  necessary  to  describe  the  contraei 
as  a  reinsurance. 

Mackenzie  v.  Whitworth,  L.  R  10  Exck 
146,  L.  R.  1  Exch.  Div.  86;  New  Fork  Besm 
F.  Ins.  Co.  V.  New  York  F.  Ins.  (Jo.  17  W«d. 
862;  Sun  Mut.  Ins.  Oo.  y.  Ocean  Ins.  Os.  107 
U.  8.  486  (27:  887). 

He  who  directs  another  to  make  a  confTMt 
at  a  particular  place  must  be  taken  as  iotend* 
ing  that  the  contract  may  be  made  acoording 
to  the  usages  of  that  place. 

Bayliffe  v.  Butterworth,  1  Exch.  435;  CM 
V.  Lime  Rock  F.  d  M.  Ins.  Oo.  58  Me.  S2«; 
Birkhurst  v.  Oloueester  Mut.  Fish.  Ins.  Ok 
100  Mass.  8a5. 

Mr.  Justice  Chr«gr  delivered  the  opiaioa 
of  the  court : 

This  was  a  bill  in  equity  by  the  Hibenia 
Insurance  Company,  a  corporation  of  Loaisi* 
ana,  against  the  Insurance  Company  of  North 
America,  a  corporation  of  Pennsylvania.  t» 
recover  back  sums  paid  under  policies  of  T^ 
insurance  by  whicn  the  plaintiff  reinsond 
the  defendant.  The  bill  prayed  f or  a  dii* 
CO  very,  an  account  and  general  relief.  Tbt 
case  was  referred  to  a  master,  upon  who* 
report  a  decree  was  entered  for  the  plaintiff 
for  $27,986.79,  with  interest  from  thedsit 
of  the  master's  report,  udd  coata.  The  d»> 
fendant  appealed  to  this  court. 

Upon  full  examination  of  the  volumiaoiB 
and  somewhat  conflicting  evidence,  the  ■§• 
terial  facts,  as  clearly  eatabliahed«  appesr  t» 
be  ftii  follows  * 

In  8eptember,  1880,  Marshall  J.  Smith,  a 
member  of  the  Arm  of  Marshall  J.  toith  4 
(>>.,  agents  of  the  Hibemia  Insurance  Com- 
pany  at  New  Orleans,  waft  in  Philadelpbls,    \ 
and  called  upon  Charlea  Plait,  Jr.,  an  irnnr-    j 
anoe  broker,  son  of  the  preaident  of  the  la-   ^ 
surance  Company  of  Noith  America,  hot  ia 
no  way  connected  in  buaineas  with  that  Com* 
pany,  and  asked  him  if  he  could  get  buiiacM 
for  the  Hibemia  Insurance  Company  sad  a 
commission  for  himself,  by  making  aasr 
rangement  by  which  the  Inaurance  OMBpsir 
of  North  America  should  reinsure  with  Ut 
Hibemia  Insurance  Company  under  an  opsa 
policnr  issued  in  Platt'a  name:  awltaith   < 
said  he  would  go  back  to  New  Orleaaii  sad   j 
write  Piatt  on  Uie  subjeol,  and  aooofdiaglr,   l 
after  retuming  to  New  Orleana,  aant  hln  tm 
following  letter : 

"New  Orleans,  October  %.  1881 
** Charlea  Piatt,  Jr.,  Eaq.,  Philadelphia. 

"Dear  8ir:  Our  Mr.  Smith  haa  reCuniA 
home,  and  bega  to  refer  lo  hia  ooovenatka 
with  you  in  regard  to  ninaorlaf  hei«  tht 
ezoesa  lines  of  the  North  Amerioa.    We  haft 
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consulted  with  the  officers  of  the  Hibernia 
Ins.  Co.,  a  branch  of  which  Company  is 
under  our  manaf^ment,  and  we  propose  to 
take  a  proportion  of  the  general  reinsurance 
of  the  JN^orth  America,  excepting  coastwise 
risks  from  New  York  here,  of  which  busi- 
ness, at  the  present  rates,  we  believe  the 
North  America  does  little.  The  Hibernia 
will  carry  a  line  of  $10,000  on  all  foreign 
business  of  the  Company  at  all  ports,  except- 
ing ^ew  Orleans.  From  New  Orleans  uie 
line  must  be  limited  to  $5,000,  as  the  Hiber- 
nia 6ften  have  a  line  from  their  customers, 
and  they  may  unknowingly  double  on  a  ves- 
sel. The  Hibernia  will  allow  twenty  five 
per  cent  rebate,  and  to  vou  a  brokerage  of  five 
per  cent.  Shoul d  you  be  able  to  arrange  this, 
please  notify  us  at  once.  The  Hibernia  Ins. 
Co.  has  a  capital  of  $400,000  paid  up,  is 
conservative,  and  we  look  upon  it  here  as  in 
every  way  flr6t  class  for  the  amount  of  risk 
they  will  assume. 

"Yours  truly, 
'^Marshall  J.  Smith  &  Ca" 

To  this  letter  Piatt,  after  calling  on  the 
officers  of  the  Insurance  Company  of  North 
America,  who  a^eed  to  give  a  share  of  their 
reinsurance  business  to  the  Hibernia  Insur- 
ance Company,  sent  the  following  reply : 

''Charles  Piatt,  Jr.,  Insurance,  881  Wal- 
nut Street,  Philadelphia. 

"^ Philadelphia,  October  11    1880. 
"Marshall  J.  Smith,  Esq.,  New  Orleans. 

"Dear  Sir:  Your  valued  favor  of  the  6th 
inst.  is  received  and  I  note  contents  with 
care.  The  Ins.  Co.  of  North  America, 
through  me,  will  be  glad  to  enter  into  the 
reinsurance  arrangement  with  the  Hibernia 
on  the  terms  named.    I  inclose  herewith  a 

Sol  icy  I  had  with  the  Home  Ins.  Co.  of 
[ewark,  N.  J.,  which  you  can  take  a  copy 
of  on  a  Hibernia  policy,  making  the  sum  in- 
sured $10,000.  Please  send  me  the  policy 
and  I  can  begin  at  once.  Of  course  all  risks 
accepted  by  me  will  be  such  that  the  Ins. 
Co.  of  North  America  carries  their  line  on, 
and  all  risks  that  are  bound  by  me  will  be 
held  by  the  Co.,  as  it  will  not  do  to  have 
any  cancellations.  Shall  I  report  all  risks 
to  you  or  the  Hibernia  Co.  direct?  I  see  no 
reason  why  the  arrangement  should  not  prove 
a  success,  and  I  will  do  all  I  can  to  make  it 
so.  The  most  part  of  it  will  be  grain  and 
genera]  cargo  fropi  Atlantic  ports  to  Europe. 
Please  return  the  Home  policy.  With  many 
thanks  and  regards  from  Mr.  rrictet  and  my- 
self, lam, 

"Yours  very  truly, 
"Charles  Piatt,  Jr." 

On  October  18,  1880,  the  Hibernia  Insur- 
ance  Company  issued  to  Piatt  an  open  pol- 
icy, No.  268,  by  which  "The  Hibernia  In- 
surance Company  of  New  Orleans  by  this 
policy  of  insurance  do  make  insurance  and 
cause  to  be  insured  Charles  Piatt,  Jr.,  for 
iccount  of  whom  it  may  concern,  lost  or  not 
lost,  at  and  from  ports  in  the  United  States 
and  foreign  ports,  upon  all  kinds  of  lawful 
ffoods,  merchandise,  etc,"  with  the  names  of 
the  vessel  and  master,  voyage,  value  of  goods 
insured,    imte  of  premium  and  amount   of 
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risk  left  blank,  and  otherwise  In  the  usual 
form  of  a  policy  of  marine  Insurance,  not 
reinsurance,  and  having  this  indorsement: 
"This  policy  is  limited  to  the  sum  of  ten 
thousand  ($10,000)  dollars  upon  any  one  ves- 
sel from  all  ports  except  from  New  Orleans, 
where  the  limit  is  hereby  agreed  to  and 
understood  to  be  five  thousand  ($5,000)  dol- 
lars. This  policy  is  not  to  cover  any  risk 
from  port  or  ports  to  New  Orleans.  Notice 
of  each  shipment  to  be  given  to  Marshall  J. 
Smith  &  Co. ,  managers,  as  soon  as  known, 
and  amounts  declared  as  soon  as  ascertained. 
This  policy  to  be  continuous  until  canceled 
by  either  party  giving  twenty  days'  notice, 
but  without  any  prejudice  to  ris^  pending 
at  the  date  of  cancellation.** 

Piatt  showed  this  policy  to  the  officers  of 
the  Insurance  Company  of  North  America, 
but  retained  it  in  his  own  possession. 

The  Hibernia  Insurance  Company  in  1881 
and  1882  issued  and  sent  to  the  insurance 
Comi>anv  of  North  America,  upon  applica- 
tion of  Its  president,  four  other  open  poli- 
cies, Nos.  277,  296,  297,  806,  in  a  different 
form  from  No.  268,  and  differing  from  each 
other  only  in  date,  voyage  and  amount  of 
excess. 

By  No.  297,  for  instance,  da^sd  November 
.9,  1881,  "The  Hibernia  Insurance  Company 
of  New  Orleans  by  this  policy  of  insurance 
do  make  insurance  and  cause  to  be  reinsured 
the  Insurance  Company  of  North  America, 
for  account  of  whom  it  may  concern,  lost  or 
not  lost,  at  and  from  port  or  ports  in  the 
West  India  Islands  to  port  or  ports  in  the 
United  States,  direct  or  t»a  port  or  ports,  lib- 
erty of  transshipment  to  include  risk  of  light- 
erage when  such  is  assumed  by  the  Insurance 
Company  of  North  America,  upon  all  kinds  of 
lawful  goods,  merchandise,  etc.*  That  pol- 
icy had  this  indorsement :  "To  apply  to  the 
excess  which  the  said  Company  may  have  in 
all  their  various  policies  over  fifty  thousand 
($50,000)  dollars,  and  to  apply  pro  ra^a  with 
all  reimurance  policies  on  same  excess,  but 
not  to  exceed  ten  thousand  ($10,000)  dollars. 
This  policy  may  be  canceled  by  either  party 
giving  notice  to  that  effect,  but  without 
prejudice  to  risks  pending  at  the  date  of  can- 
cellation. This  policy  is  subject  to  such 
risks,  valuations,  conditions  and  mode  of 
settlement  as  are  or  may  be  taken  by  the 
said  Insurance  Company  of  North  America, 
notwithstanding  anything  to  the  contrary  in 
the  within  policy,  and  payment  of  loss  to 
be  made  at  the  a&me  time.  Returns  to  be 
sent  to  Marshall  J.  Smith  &  Co.,  in  New 
Orleans. " 

No.  277,  dated  April  14,  1881,  was  on  an 
excess  of  $60,000  onj;oods  from  La  Guayra, 
Porto  Cabello  and  Cmracoa  to  ports  in  the 
United  States ;  No  296.  dated  November  14, 
1881,  was  on  an  excess  of  $50,000  on  goods 
from  the  East  Indies  to  ports  in  the  United 
States ;  and  No.  806,  dated  September  1,  1882, 
was  on  an  excess  of  $70,000  on  goods  from 
ports  in  the  United  States  to  ports  In  Europe. 

Many  hundred  of  reinsurances  were  made 
under  the  five  policies,  mostly  under  No. 
268,  in  the  following  manner:  Whenever 
the  Insurance  Company  of  North  America 
desired  reinsurance,  It  handed  to  Piatt  as 
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representing  the  Hibemia  Insurance  Company 
.  -      an  application  in  the  form  copied   in  the 

l»7Uj  margin,*  except  in  sometimes  omitting  all 
statements  as  to  excess ;  and  Piatt,  after  ac- 
cepting the  application  and  entering  it  in 
his  books,  forthwith  sent  to  Marshall  J. 
Smith  &  Co.  at  New  Orleans  a  certificate  in 
the  form  copied  in  the  margin,!  and  after- 
wards, as  soon  as  he  was  advised  by  the  In- 
surance Company  of  North  America  of  the 
exact  amount  of  risk  attaching,  sent  to  Mar- 
shall J.  Smith  &  Co.  a  statement  of  particu- 
lars in  the  form  copied  in  the  margin.}  All 
Piatt's  commissions  were  paid  by  the  Hi- 
bemia Insurance  Company,  out  of  the  pre- 
miums received  by  it  from  the  Insurance 
Oompany  of  North  America. 

M7I]  On  July  1,  1888,  an  indorsement  was  made 
•on  each  of  the  five  policies,  in  the  following 
form,  difTering  only  in  the  description  of 
the  number  of  each  policy :  ''New  Orleans, 
Xia.,  July  1,  1883.  From  and  after  this  date 
this  policy.  No.  268,  of  the  Hibemia  Insur- 
ance Co.  of  New  Orleans  shall  apply  to  five 
thousand  dollars  ($5,000)  instead  of  ten 
thousand  dollars  ($10,000)  as  heretofore,  on 
maane  excess  as  expressed  therein  and  subject 
•to  the  same  terms  and  conditions.** 

On  November  28,  1888,  all  the  policies 
were  canceled.  In  accordance  with  their 
terms,  by  the  Hibemia  Insurance  Company. 
The  bill  and  the  master's  report  proceed 
upon  the  theory  that  Piatt,  acting  for  the  In- 
-surance  Company  of  North  America,  applied 
to  the  Hibemia  Insurance  Company  to  rein- 
sure the  Insurance  Company  of  North  Amer- 
ica on  the  excess  of  its  usual  line  (that  is 
to  say,  beyond  the  sum  usually  carried  by  it 
on  any  good  risk,  which  was  alleged  to  be 


•Philadelphia, IS-w 

Reinsuranoe  to  wanted  bj  the  Insuranoe  Com- 

iWDy  of  North  Amerioa  for  $ on  on 

Doard  of  the ,  at  and  from ;  to 

4ipply  to  the  exoen  which  the  said  Company  may 
have  on  all  their  various  policies  on  veesel,  freifrht, 
•cargo  or  profits,  including  n>eoie  or  treasure,  over 

$ ,  and  to  apply  pro  rata  with  all  reinsurance 

policies  on  same  excess,  but  not  to  exceed  $ . 

Tbto  policy  to  to  be  subject  to  such  risks,  valua- 
tions, conditions  and  mode  of  settlement  as  are  or 
may  be  taken  by  the  said  Insurance  Ck>mpany  of 
North  America,  notwithstaodinir  anything  to  the 
•contrary  in  the  within  policy,  and  payment  of  loss 
to  be  msde  at  the  same  time.  To  remain  open  un- 
til particulars  are  given  in. 
Premium, per  oent»  Ipss per  oent^ 

When  and  where  built, ;  number  of  decks, 

;  tonnage, ;  iMe, 

Tothe b 

t  Offlce  of  OharleB  Piatt,  Jr.,  Philadelphia. 

Certificate  No.  — .  No.  — 

Insurance  has  been  made  in  the  Hibemia  Insur- 
ance Company  of  N.  O.,  under  open  policy  No. 

,  for  Insurance  Company  of  North  America, 

payable.  In  case  of  loss,  to  them,  for  $  —  upon 
on  board ,  at  and  from to . 

When  built,  — ;  where  built. — ;  metalled,  — -; 
tonnage, . 

ReaiarkB,  — %  rate,  ^— . 

Premium. per  cent,  $  — — .   Charles  Piatt,  Jr. 

Philad^phia, ^lis.. 

t  To  the  Hibemia  Insurance  Company  of  New 
Orleans: 

The  amount  attaching  on  open  entry  of  — » 

,  188-^  under  open  policy  No.  — ,  on  — 

ehip ,  to  -^  at per  cent:  premium,  $ 

net,  t — ^.  .Charles  Putt,  Jr. 

Phlladetphla,  —  ^ 

MO 


$50,000),  and  represented  to  the  Hibemia 
Insurance  Company  that  it  was  to  reinsure 
only  those  risks  that  the  Insurance  Company 
of  North  America  carried  its  usual  line  on ; 
that  the  Hibemia  Insurance  Company,  upon 
the  faith  of  that  representation,  issued  nom- 
inally to  Piatt,  but  really  to  the  Insurance 
Company  of  North  America,  policy  No.  268 ; 
that  the  Hibemia  Insurance  Company  after- 
wards issued  the  other  four  policies  directly 
to  the  Insurance  Company  of  North  America 
for  stated  excesses ;  that  by  ancient  and  gen- 
eral usage  reinsurance  is  always  made  upon 
the  faith  that  the  reinsured  procures  it  on  the 
excess  only  of  the  usual  line  carried  by 
him,  and.  is  never,  unless  for  special  rea- 
sons disclosed,  effected  to  the  full  sum  origi- 
nally insured ;  that  various  reinsurance  risks 
were  placed  by  the  Insurance  Company  of 
North  America  with  the  Hibemia  Insurance 
Company  under  all  the  policies,  and  partic- 
ularly under  No.  268,  in  cases  where  the  In- 
surance Company  of  North  America  was  not 
itself  carrying  the  full  sum  of  $50,000,  and 
in  many  such  cases  the  Hibemia  Insurance 
Company  paid  losses  without  knowledge  of 
that  fact ;  and  that  many  reporte  of  risks  made 
by  the  Insurance  Companjr  of  North  America 
were  false,  and  were  outside  of  the  terms  of 
the  policies.  We  are  unable  to  ooocur  In 
this  view  of  the  case. 

Piatt  was  an  insurance  broker,  carrying 
on  an  independent  business,  and  was  em- 
ployed, not  by  the  Insurance  Company  of 
North  America,  but  by  the  Hibemia  Insur- 
ance  Company,  to  obtain  for  it  a  propor- 
tion of  the  reinsurance  business  of  the  Insur- 
ance Company  of  North  America.  The  letter 
of  October  6,  1880,  from  the  Hibemia  Insur- 
ance Company's  agents  at  New  Orleans  to 
Piatt,  after  referring  generally,  and  by  way 
of  introducing  the  subject,  to  their  previous 
conversation  *'in  regard  to  reinsuring  here 
the  excess  lines  of  the  North  America,^  pro- 
posed, on  behalf  of  the  .Hibemia  Insurance 
Company,  **  to  take  a  proportion  of  the  gen- 
eral reinsurance  business  of  the  North  Amer- 
ica" excepting  certain  voyages,  and  limiting 
the  amount  which  the  Hioernia  Insurance 
Company  would  take  on  each  risk.  In  Piatt's 
letter  in  reply  of  October  11,  1880.  the  state- 
ment that  '^the  Insuranoe  Company  of  North 
America,  through  me,  will  be  glad  to  enter 
into  the  reinsurance  arrangement  with  the 
Hibemia  on  the  terms  named,"  apparently 
refers  to  the  terms  as  to  voyages  and  amounts 
to  be  taken  by  the  Hibemia  Insuranoe  Com- 
pany. There  is  no  evidence  whatever  thai 
uie  Insuranoe  Company  of  North  America 
authorized  him  to  contract  or  to  represent  in 
its  behalf  that  the  reinsurance  should  be  only 
in  excess  of  its  usual  line.  Nor  is  there 
anything  in  his  letter  which  shows  an  as- 
sumption of  8U€^  authority  by  him.  Reli- 
ance is  placed  on  this  sentence :  **  Of  course 
all  risks  accepted  by  me  will  be  such  that 
the  Insurance  Company  of  North  America 
carries  their  line  on,  and  all  the  risks  that  are 
bound  by  me  will  be  held  by  the  Company, 
as  it  will  not  do  to  have  any  cancel latioos.* 
But  the  clear  meaning  and  purpose  of  this 
are,  first,  to  assure  ue  Hibemia  Insuranoe 
Company,  his  employer,  that  ha  will  only 
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'  relate  po  reinBiirances  under  tbla  polfcf,  i 

^.     __   .,    ....;  Are  disposed  of  by  what  haa  been  said,  dz< 

Oamatuj.  cept  two  under  policr  No.  296,  as  to  wbicb 

nlicT  Ho.  SeS,  dated  October  18,  1880,  there  la  admitted   h>  have  been  error,  and 

VMBMOe  by  the  Hlbemia  Insurance  Com-  one  under  policy  No.  397. 

ynqr  to  PUtt  "for  account  ol  whom  It  may  That  policy,  by  the  terms  of  the  original 

MMem,*  at>d  teiit  to  him  at  Philadelphia,  indoraementthereon,' was'toapply  to  the  ex- 

kMablohtm  toaoccpt  in  Ite  behalf  reinsur-  ceaa  which  the  said  Company  may   have  In 

■•  tben,  and  Dever  took  effect  as  a  contract  their  various  policies  over  f50,0(KI,  and  to 

rf  nhHuraace  of  the  Inautance  Company  of  apply  pro  rata  with  all  reinsurance  policies 

Itoth  America  on  any  riak,  until  the  risk  on  same  excess."    Tbis clause,  while  it  lim- 

U  baen  stated  by  that  Company  to  Piatt,  il«  the  reinsurance  by  tlie  Hibemia  Insurance 

■d  by  hint  accepted  in  behalf  of  the  BibemiB  Company  to  excess  over  the  sum  named,  con- 

hmince  Company.    The  contract  between  tains  nothing  to  prevent  tbe  original  insurer 

tti  two  Inani&nce   Companies   was  made  in  from  protecting  himself  by  obtaining  rein- 

fUlidelpliia.     The  evidence   introduced  by  surance  from   other   companies,  within   that 

te  BibfinilB  Insurance  Company  to  prove  a  sum.     There  was  error,  therefore.  In  holding 

IBM  not  to  rainsuie  to  the  whole  amount  that  the  fact  that  the  Insurance  Company  of 

^ue original   insuiance,  giving   it  tbe  ut-  North  America  had  .'btained  such  reinsur- 

■Ort  possible  weight,  proved  no  more  than  ance  elsewhere  avoided  the  reinsurance  of  the 

■  iMU  uaun  in  New  Orleans.     Bee  Lmtiti-  Hibemia  Insurance  Company  upon  the  same 

•w  M»t.  At.  Co.  V.  Neui  Orieatu  Int.  Co.  18  property. 

Ll  Ann.  S40.    It  could  not  therefore  afiect  The  result  is  that  the  dteret  irnut  be  renerted 

acmtnct  made  elsewhere,  and  it  is  unneces-  and  the  eaiite  remanded   to  the  Oireuit  Court, 

.  aff  to  GOmider  whether  evidence  of  a  sim-  xoith  directions  to  enter  a  decree  dtimiuiitg  the 

flBni^e,  It  univenal,  would  be  admissible  MU,  withcotu. 

I^My^^tr^^fJf^^iSf^^Jl^;  Brown,  not  having   been   membeis  of    tbe 

t.UmIb>ekF.   AM.  Ine.  U.  68  Me.  826.  '"  ™  "^-^iafon- 

'     b  ttw  aboeoce  of  any  such  usage,  and  of  

■r^ecillc  stipulation  in  the  policy,  tbere 

,«ibenodonbtthatthBoriKinarinsnrermay  OLARK  THREAD  COMPANY,  Appt., 

PDtKt  Unueir  to  the  whole  extent  of  hfs  „ 
■  BsUlity.    In  the  words  of  Boccub,  quoted 

■d  sppioved  by  Bmerlgon,  by  Mr.  Jvttice 
1  Itafc  sod  by  Jfr.  Jvttiee  LiTlngaton,  teeundui 

mmmUor  ttnetvr  ad  wftendum  ornne  totwn 

mimimiitamatnaortotterit.    Roccus.  n.  (8ee  o.  G  Heporier-.  ea.  iBi-uaj 

^^^^^^t^^n^rL'^fcll  iflO*  B^il>it.  ^n  etidente-inJHngtment  of  patmt 

t^m,HaiU»j.   Be  Fiyiler.  8,LaL  IBO.  ...ai<f,mMt—l«,tim»7iv  of  mttrnt^e-^hat  it  in. 


•   Kent  says :    "  After  a 

]  has  been  made,  tbe  Insurer  may 

Inathe  entire  sum  he  hath  insured,  reaa-   ^   ApalentusedtnaueiamlnatlonaDdmaTkedu 
~"^  '^  him  by  some  other  insurer.    The 


-'  A|Ht  of  this  !■  indemnity  against  his  own  SoTm.—For  uhot  patentt  are  granteO;  uAen  <!•• 

.  ilL'   t  Kent.  Com.    378.     Bee  also  I^cenix  OareA  uoio.   See  noU  (a  Erana  v.  Baton,  1:  18S. 

SCk  T.  Brit  A  W.  Ihmm.  Oo.  117  U.  S.  As  to  pntentoJillitv  o}   Inventtmu,  see  noU  to 

in  r» :  878,  87V1 ;  Bn^ord  v.  Bymond-  Tbompaon  v.  BolBaeller,  i».  W;  ComtoE  v.  Burden, 

~  K  L  B.  7  Q.  B.  DIv.  456.  ":  888- 

i.     MkrNo.  MS.  as  originally  issued,  men-  a.  to  atandonment^  ImwnHon.  bob  note  to  Pan- 

t*»">H«»l'<i' ««<»»■     It  contains  nothing  ™^^7-V^°^'lJr'    i  ™«        ,™,*™i™ 

.ftnte  Iwnred,  although  covering  the  whole  ^t^_,ee^  to  CornlnB  v.&irden.  Ifc  MB. 

mpaai  Insurance,     it   does  not  even  show  ^^utolnciudlnoprowMandprodueKnwmepatmit; 

iM  tt  to  a  ralnanrance,  but  it  is  not  the  less  jmarnM  poteiiti  VtertfoT.-^ia  note   to  Brans  v. 

jWWUsl  for  that  reason.     Maekeiaiev.  Whit-  Eaton.*:  133. 

'MrA,  L.    B.   10   Excb.    143,  and    I,    R.    1  Wiuareiuaemaviiwer.    Bee  nota  to  O'Beillj  v. 

-oL  Dlv.  86.    Id  the  agreement  of  July  Horse,  U:  001. 

LUBL  indomd  on  each  of  the  Ave  policies,  .,ii  to  im(annicnt.lM/on(aulno  and  relBmlnffpoi- 

V<Atcll  tbe  nun  Insured  on  any  one  vessel  ent;  reeorAlng:  when  aaAgnment  trongftra Bi4<iid«l 

bwdnoed  from  110,000  to  $3,(H»  "on  same  tw™,-«eenot<toaajler  v.  WUdw.IB:  KM. 

-ftm  u  cxpreaHd  theiflio."  the  words  Just  T^'"  ^^«  ^"^  'ZXlT^^^ 

CSd  OD  £a««  DO  effect  as  applied  to  this  S^^  "CL2^i?nu        **^   8~  »«'  " 

tor.  In  which  no  excess  Is  expressed.  "J^    ^^       ^^  intH«^mtra  <tf  potent;  tnbto 

FJ^^M^^""^'?^    ""^5   ""'"^^.K^^-  da™ao«.-aeem,i!WHogBV.BnMMOD,ia!B4. 

%  thereftm,  were   in  accordance  with  the  ^,  (^  ^^^tet  glvtn  for  vatent-riolitt;  purehoaw  bt- 

tMvi  tbe  contract;  and  the  allegations  of  ;'or«TnaturUv.— «eenot«toHBni1nvlllev.Walob,B:n. 

gd  va  wholly  nnsupported  by   tbe   evl-  jTmt  prior  «ile  or  u«  o/ ttwcntionrmdera  tlMpot- 

.Jea,  ent  wM,  see  noU  to  Frenoh  v.  Darter,  St:  tOL 

M  D.  &           V.a..  Boox  8S.                     88  6^1 
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an  ezhfbtt  Iff  the  examiner  and  made  a  part  of 
the  reoord  is  auffidenUy  authenticated  aa  a  part 
of  the  evidence  in  the  case. 

t.  A  person  sued  for  infringement  of  a  patent  may 
show  in  defense  that  the  inrention  claimed  was 
patented  or  described  in  some  printed  publication 
before  the  patentee's  supposed  invention  or  dia- 
oovery  thereof. 

Sl  Id  a  suit  for  the  infringement  of  a  patent,  testi- 
mony of  the  patentee  as  t6  the  time  of  his  inven- 
tion should  be  received  with  caution  and  be  con- 
strued strictly,  as  against  the  plaintiff, 

4.  A  conception  of  the  mind  is  not  an  invention 
until  represented  in  some  physical  form;  unsuo- 
ceesful  experiments  or  projects,  abandoned  by 
the  ioventor,  do  not  amount  to  Invention. 

L  In  an  action  for  Infringement  of  a  patent,  if 
defendant  gives  proof  tending  to  show  that  plain- 
tUTs  patent  was  anticipated,  it  is  incumbent  on 
plaintiff,  in  rebuttal,  to  show  that  his  invention 
was  first. 

t.  The  patent  issued  to  Hesekiah  Conant  for  an 
improvement  in  machines  for  winding  thread  on 
spools  was  anticipated  by  the  British  letters-pat- 
ent to  William  Weild. 

[No.  81.] 

Argued  Oct.  22, 23, 1890,  Decided  May  25, 1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Districtof  New 
Jersey  for  damages  for  the  infringemeDt  of  a 
patent  issued  to  Hezekiah  Conant  for  an  im- 
provement in  machines  for  winding  thread  on 
spools.  Reversed,  and  cause  remanded  with  di- 
reetif/ru  to  enter  a  decree  dismissing  the  miit. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Edmund  Wetmore  and  Livingston 
QiWord,  for  appellant: 

Under  the  rules  of  construction  applied  by 
this  court,  the  claims  of  the  Conant  patent  can- 
not be  allowed  as  broad  a  scope  as  was  given 
them  in  the  court  below,  and  the  complainants 
failed  to  establish  their  charge  of  infringement. 

Dryfoos  t.  VViese,  124  U.  8.  32,  86  (81:  863, 
863);  YaJU  Lock  Mfg.  Co,  v.  Sargent,  117  U.  8. 
878  (29:  050);  Sarpent  ▼.  Hall  Sitfe  d  Lock  Co. 
114  U.  8.  68,  86  (29;  67,  76);  Brown  r.  Dams, 
116  U.  8. 249  (29:  668);  Fifmerook  ▼.  Boot,  127 
U.  8.  176,  181  (82:  97,  99);  Fayy,  Cordesman, 
109  U.  8.  408  (27:  979). 

The  defendant's  machines  were  made  in  ac- 
cordance with  the  British  letters-patent  to  Wil- 
liam Weild,  which  were  sealed  in  England  be- 
fore the  date  of  Conanfs  invention  in  this 
country,  and  upon  this  ground  the  bill  should 
have  been  dismissed. 

Jofinson  V.  Boot,  2  Fish.  Pat  Cas.  291,  296, 
297;  Wing  ▼.  Richardson,  2  ClifT.  449,  4B0; 
Walker,  Pat.  (2d  cd.J  57. 

The  decree  should  have  been  entered  for 
nominal  damages. 

Qarretson  v.  OlaTk,  111  U.  8.  120, 122  (28: 
871,  8r2);  Dobson  t.  Hartford  Carpet  Co,  114 
U.  8.  489,  445  (29:  177.  179);  Corporation  of 
7feu>  York  t.  Ransom,  64  U.  8.  28  How.  487. 
488  (16:  515);  Rude  ▼.  Westeott,  180  U.  B.  162 
(82:  8^);  Black  ▼.  Thome,  111  U.  8.  122  (28: 
872);  Proctor  v.  Brill,  4  Fed.  Rep.  415;  Woos- 
ter  v.  Bimonson,  16  Fed.  Rep.  680;  Sargent  ▼. 
Tale  Lock  Mfg.  Co.  17Blatchf.  249, 268;  Fisch- 
er y.  Haim,  22  Fed.  Rep.  529:  Fay  v.  Alien, 
80  Fed.  Rep.  446;  Reed  t.  Laterenee,  29  Fed. 
Rep. 915;  MofftU ▼.  Catanagh,7n Fed, I^. 511 ; 
Oim iM  ▼.  .S^^aYKi,  8  Fed.  Rep.  755;  Westeott 
T.  Biids.  19  Fed.  Rep.  880. 
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Messrs.  W.  O.  WIttafl*  ClmreBce  A. 
Sewardt  Ber^amin  F.  Thurston  and  f,  A 

Kenyon,  for  appellees: 

The  defense  that  a  patentee  Is  not  the  Im 
and  original  inventor  is  strictly  a  statutory  om^ 
and  must  be  pleaded  according  to  the  itatiite. 

Seymour  v.  Osborne,  78  U.  B.  11  Wall  511 
(20:  83);  Roemer  v.  Simon,  95  U.  &  814  (M: 
884);  Hlanehard  v.  Putnam,  75  U.  8.  8  Wall 
420(19:  488);  Agawam  Woolen  Co.  r.Jorin, 
74  U.  8.  7  Wall.  588  09:  177);  GMosi?. 
Mason,  4  Cliff.  88. 

The  Conant  invention  stands  abeolutriy  iloit 
in  the  art  to  which  it  belongs;  the  patfai  ii 
therefore  enti  tied  to  a  most  libeial  considf  rata. 

McCormiek  v.  Taleotl,  61  U.  &  20  How.  401 
(15:  980):  Chicago  A  N.  W.  R.  Co.  v.  8a^ 
97  U.  8.  554  (24:  1058);  Clough  r.  Barker,  M 
U.  8.  166  (27: 184);  Duf  t.  SterUng  Pum  (k 
107  U.  8.  686  (27:  517):  QmsoUdated  Am 
Valve  Co.  v.  Crosby  8.  G.  Valve  Co.  ntU.£ 
157  (28:  989);  TUghman  ▼.  Proctor,  108  U.  a 
707  (26:  279);  Morley  Seving  MadL  Os,  f, 
Lancaster,  129  U.  8.  268  (82:  715):  Heilssni. 
Hartford,  1  Webs.  Pat  Cat.  295;  Curtis  f. 
Plan,  L.  R  8  Ch.  Biv.  185,  note;  Baditdie 
Anilin  d  Soda  Fabrik  v.  Levinstein,  Ll  &  M 
Ch.  DiT.  156;  Jupe  ▼.  PraU,  1  Weba.  FiL  Gml 
146;  Proctor  v.  Bennis,  L.  R.  86  Ch.  Div.  TM. 

The  ststute  allows  a  complainant  toneofir 
both  damages  and  profits. 

BirdsaU  v.  CooUdge,  98  U.  B.  69  (88:  80O; 
Root  T.  Lake  Shore  eft  if .  A  12.  Qi.  106  U.  i 
189-201  (26:  975-979). 

If  an  infringer  of  a  patent  has  rnltedw 
profit,  the  patentee  is  left  U>  hk  lenwdy  Iv 
damages. 

Marsh  ▼.  Seymour,  97  U.  8.  84&  (24:  MA; 
Root  V.  Lake  Shore  d  M.  8.  B.  Oe.  UH^V.t 
189  (26:  975).  «{ 

Where  the  InTentor  baa  esfabHahed  a  ^k&m 
fee  as  the  price  for  which  he  aella  hit  infcota 
or  the  right  to  use  it,  racb  Ikenae  fee  iitfet 
measure  of  damages  recoverable  at  law  and  •!» 
in  equity,  unless  it  be  shown  nponan  •coouil' 
big  m  equity  that  the  defendant  haa  lealM  k 
profits  a  larger  sum. 

Seymour  v.  MeCormiek,  67  U.  B.  liHow. tfl 
(14:  1024);  Bmerwn  ▼.  Simm.  8  PHil.  Oil.  Ob. 
294,  6  Fish.  Pat  Cas.  281;  GooAfmar  JkM 
Vulcanite  Co.  v.  Van  Antuinrp^  8  Bann.  4  Aii 
252,  9Pat  Off.  Gaz.  497:  BuorkY.  hsUnm. 
14  Blatchf.  19, 10  Pat.  Off.  Gai.  907;  PMpy. 
Nock,  84  U.  8. 17  Wall  460  (81:  e»k  WW- 
ington,  A.  dt  G.  8.  P.  06.  t.  mdOee.  M  0.  & 
19  Wall.  617(22:  204);  BwMtw.Jknii,niL 
8.  716  (28:  764). 

Mr.  Justice  BrwMmrdtUymnAfhbOflbim  . 

of  the  court :  ' 

This  is  a  suit  bronght  1^  IheappinMl 
affainst  the  appellanta  <m  a  pateBt  \mmA  H 
Hezekiah  Conant   for  an   finntoiMMit  ta 
machines   for   windina    thread   tm  ipoola 
The  patent  waa  issuea  Deconber  18^  tSBl 
but  antedated  22d  June,  1869,  and  at  tea- 
piration  waa  renewed  for  aeren  yeaa  ttm 
22d  June,  1878,  finally  ezpirinc  in  1M 
Ito  number  waa  26,415.    The  bill  waaflM 
in  February,  1872,  charging  the  dcfcadnli 
with  infringement,  and  praying  for  iBJ«■^ 
tion.  damages,  etc    TheoenaidantapiaipUy 
anawered,  and  the  canae  lay  until  ramiyt 
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1874,  when  the  complaiDants  filed  a  supple- 
mental bill  setting  up  the  extension  of  the 
patent,  and  repeating  the  charge  of  Infringe- 
ment. The  defendants  answered,  and  the 
parties  went  into  proofs.  Li  May,  1879,  the 
circuit  court,  held  by  IHitrict  Judge  Nixon, 
rendered  a  decree  in  favor  of  the  Talidity  of 
tbe  patent,  adjudged  that  the  defendants  nad 
infringed  the  first  and  third  claims  thereof, 
grant(3d  an  injunction  and  ordered  a  refer- 
ence to  a  master  to  take  an  account  of  profits 
and  dama^  agai  nst  the  defendants.  4  Bann. 
&  Aid.  188.  After  a  long  contest  in  the 
master's  office,  a  report  was  filed  in  October, 
1884,  awarding  damages  to  the  complainants 
in  the  sum  of  $159,085.22.  The  defendants 
filed  exceptions,  which  were  overruled  by 
the  court,  and  a  final  decree  for  the  amount 
awarded  was  entered  on  the  17th  of  June, 
1886.  The  present  appeal  was  taken  f^m 
that  decree. 

One  of  the  principal  points  of  controversy 
on  which  the  case  turns  was  indicated  by  the 
complainants  themselves  in  their  original 
bill.    They  say : 

"And  your  orators  further  represent  that 
the  said  defendants  sometimes  pretend  that 
they  have  a  right  to  make  use  of  their  said 
oiachines  for  winding  thread  on  spools  and 
to  make  sale  of  like  machines  to  others  to  be 
used,  because  they  say  that  such  machines 
are  desoribed  in  letters- patent  of  Great  Brit- 
ain granted  to  William  Weild  on  the  22d 
day  of  January,  A.  D.  1858,  upon  a  specifi- 
cation filed  July  22,  1858,  and  that  the  same 
invention  was  subsequently  patented  to  the 
said  Weild  in  the  United  States  on  the  2d  of 
January,  A.  D.  1866 ;  and  they  further  pre- 
[483j  tend  that  said  British  letters-patent  anticipate 
the  invention  of  said  Conant.  But  your  ora- 
tors aver  the  fact  to  be  that  the  application 
of  said  Conant  for  letters  patent  tor  his  in- 
vention was  made  and  filed  in  the  Patent 
Office  prior  to  the  date  of  the  sealing  of  said 
British  letters-patent  to  said  Weild,  and 
that  the  invention  of  said  Conant,  for  which 
letters- patent  were  granted  to  him  as  afore- 
said, was  made  before  the  publication  or  date 
of  sealing  of  said  British  letters-patent  of 
aaid  Weild." 

The  allegation  that  Conant's  application 
for  his  patent  was  made  and  filed  in  the  Pat- 
ent Office  prior  to  the  date  of  the  sealing  of 
Weild's  British  patent  is  not  correct,  u  is 
not  proved,  and  the  contrary  appears  to  be  the 
truth.  Conant's  application  was  first  filed  on 
the  5th  or  6th  of  January,  1859,  and  was 
afterwards  withdrawn  and  renewed  on  the 
last  of  April  or  first  of  May  in  the  same  year. 
The  specification  annexed  to  the  patent  is 
dated  11th  of  April,  1859;  and  the  drawings 
are  marked  as  received  in  the  office  and  filed 
January  6,  1858  [an  evident  mistake  for  1859], 
and  received  and  filed  in  new  application 
Hay  2,  1859.  There  is  a  certified  copy  of 
the  file  wrapper  and  contents  in  the  record 
which  shows  that  the  original  application 
was  filed  in  the  office  January  6,  1859,  and 
was  withdrawn  and  a  new  application  filed 
April  80,  1859,  the  papers  being  received  in 
the  examiner's  office  a  day  or  two  later  in 
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each  case.  But  as  this  copy  of  the  file  wrap- 
per and  contents  was  only  introduced  on  an 
unsuccessful  motion  for  a  rehearine,  and  not 
in  the  principal  case,  it  may  not  oe  proper 
to  rely  upon  ft  in  a  matter  affecting  the  mer- 
its. There  is  other  evidence,  however,  suffi- 
cient to  verify  the  same  facts. 

The  allegation  that  the  invention  of  Conant, 
for  which  his  said  letters- patent  were  granted, 
was  made  before  the  publication  or  sealing 
of  Weild's  patent,  requires  more  careful  con- 
sideration. 

The  defendants,  in  their  answer,  denied 
that  they  had  infringed  Conant's  patent,  and 
denied  that  he  was  the  first  inventor  of  what 
is  claimed  to  be  patented  thereby,  and 
averred  "that,  on  the  contrary,  the  same,  \4841 
under  the  broad  construction  thereof  claimed 
for  it  by  complainants,  was,  prior  to  any  in- 
vention thereof  by  said  Conant,  described  in 
and  patented  by  letters- patent  granted  by  the 

fovemment  of  Great  Britain  to  Archibald 
'homson,  which  were  dated  the  10th  day  of 
November,  1801,  and  numbered  25,053;  also 
described  in  and  patented  by  letters- patent 
granted  bv  the  government  of  Great  Britain 
to  Wm.  Young,  which  were  dated  the  2d  day 
of  December,  1848,  and  numbered  12,858: 
also  described  in  and  patented  by  letters  pat- 
ent granted  by  the  eovemment  of  Great  Brit- 
ain to  Thomas  Willis,  which  were  dated  the 
1st  day  of  June,  1852,  and  numbered  14, 151 ; 
also  described  in  and  patented  by  letters-pat- 
ent granted  by  the  government  of  Great  Brit- 
ain to  John  Wibberly,  which  were  dated  the 
4th  day  of  December,  1858,  and  numbered 
2,901." 

As  to  the  Weild  patent,  referred  to  in  the 
bill  of  complaint,  the  defendants  answered 
as  follows : 

**  And  these  defendants,  further  answering, 
say  that  letters- patent  of  the  United  States 
for  an  invention  in  machines  for  winding 
thread  upon  spools  were  granted  to  William 
Weild,  dated  the  2d  day  of  January,  1866, 
and  that  the  only  machine  which  these  de- 
fendants have  used  for  winding  thread  on 
spools,  and  those  which  they  now  have  in 
use  for thatpurpose,  were  purchased  by  them 
from  said  Weild  under  said  patent,  and  were 
made  in  conformity  therewith,  and  that  they 
paid  said  Weild  royalty  for  the  use  of  the 
same. 

**And  these  defendants,  further  answering 
on  information  and  belief,  say  that  said  let- 
ters-patent for  said  last  named  invention  were 
granted  by  the  government  of  Great  Britain 
to  said  Weild.  dated  January  22,  1858,  and 
sealed  April  80,  1858. 

**And  these  defendants,  further  answering, 
say  that  they  do  not  know  and  are  not  in- 
formed, save  by  said  bill  of  complaint,  when 
said  Conant  made  his  application  for  the  let- 
ters-patent upon  which  this  suit  is  brought, 
or  whether  or  not  the  same  or  the  inventioo 
of  said  Conant  was  made  prior  to  the  sealing 
of  the  English  patent  to  Weild,  and  leave 
the  complainants  to  make  such  proof  thereof 
as  they  may  be  advised  is  material. 

''And  these  defendants,  further  answerinc 
on  information  and  belief,  deny  that  said     [4951 
Conant  made  his  alleged  invention  before  tb» 
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date  of  said  foreign  letters- patent   to  said 
Welld. 

**And  these  defendants  sajr  that  they  are 
informed  and  believe  that  said  Weild  made 
the  invention  for  which  said  patents  were  is- 
sued to  him  and  put  the  same  into  public  use 
prior  to  the  time  of  said  Conant's  alleged 
invention." 

We  have  thus  adverted  to  the  pleadings 
for  the  purpose  of  showing  that  the  issue  as 
to  the  priority  of  Weild *b  i)atent  over  the  in- 
vention of  Gonant  was  raised  by  the  com- 
plainants themselves  in  their  bill  of  com- 
plaiDt,  and  was  accepted  by  the  defendants 
in  their  answer.  This  should  settle  all  doubt 
as  to  the  relevancy  of  that  question  in  dis- 
posing of  the  case  on  its  merits. 

Objection  was  made  that  the  Weild  pat- 
ent was  not  duly  proved  in  the  case,  but 
without  foundation.  It  appears  by  the  rec- 
ord that,  at  an  examination  of  witnesses  on 
the  part  of  the  defendants  before  W.  C.  Wit- 
ter, examiner,  by  consent,  continued  from 
time  to  time  from  June  17,  1875,  to  April  8, 
1876,  one  Boyd  Eliot,  being  under  examina- 
tion, was  asked,  amongst  other  things : 

"8.  Q.  Have  you  read  and  examined  the 
copy — Weild  patent,  defendants'  Exhibit 
William  Weild? 

**  -4.  I  have. 

"4.  Q.  Do  you  find  therein  described  the 
defendants'  machines  of  which  Exhibit  6  is 
a  model  in  part? 

^iL  I  do;  substantially  the  same." 

At  the  end  of  the  depositions  of  the  wit- 
nesses are  the  exhibits  referred  to  therein, 
among  which  is  the  copy  of  the  Weild  pat- 
ent in  question,  marked  "Defendants'  Exhibit 
William  Weild,  W.  C.  W.  Ex'r ;"  and  at 
the  end  of  the  entire  record  is  the  certificate 
of  the  clerk  of  the  circuit  court  verifying 
the  same,  under  the  seal  of  the  court,  as  a 
true  transcript  of  all  the  proceedings  in  the 
cause  on  file  and  of  record  in  his  office  at 
Trenton.  The  patent  was  referred  to  and 
used  in  the  examination,  was  marked  as  an 
exhibit  in  the  cause  by  the  examiner,  and  is 
actually  found  in  the  record,  and  returned 
and  certified  as  a  part  thereof.  Though  the 
'depositions  contain  no  express  minute  that 
the  patent  was  offered  in  evidence,  we  think 
that  it  must  be  received  as  so  offered.  Nearly 
the  same  question  arose  in  Htttkin  v.  Fisher, 
125  U.  S.  217  [81 :  759],  in  relation  to  a  pat- 
ent marked  as  an  exhibit,  and  we  held  that 
it  was  sufficiently  authenticated  as  a  part  of 
the  evidence  in  the  case.  If  the  Weild  pat- 
ent was  improperly  inserted  ik^  the  record, 
the  complainant  should  have  moved  the  court 
below  to  have  it  excluded  before  the  tran- 
script was  sent  to  this  court. 

Ai  this  patent,  in  our  view,  has  an  im- 
portant bearing  on  the  questions  involved  in 
the  CMS,  it  is  proper  that  we  should  examine 
with  some  care  the  allegation  in  the  bill  of 
complaint  that  Conant  made  his  invention 
before  the  patent  was  recorded  and  published, 
which  is  conceded  to  have  been  on  the  22d 
day  of  July.  1858,  six  months  after  it  was 
mated  and  after  its  date.  The  question  is 
importaat  because  the  law  is  that  any  person 
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sued  for  infringement  of  ao  Americsn  pitcM 
may  show  in  defense  that  the  inTota 
claimed  was  patented,  or  described  ii  wm 
printed  publication  [not  befora  the  Anerioi 
patent  was  granted--nor  befora  the  upli» 
tion  for  it  was  filed,  bat],  befora  the  pi^ 
entee's  supposed  invention  ordisoorerf  Um» 
of.  Rev.  Stat.  XT.  8.  sec  4020.  It  is  shi 
important  because  the  defendants  prored  tirt 
the  machines  used  by  them,  and  dJMifed  H 
l)e  infringements  of  Conant's  iaTention,  mi 
built  in  llancheiste^  England,  and  oblaiMi 
from  Weild  himself,  and  constmcted  in  m 
cordance  with  his  patent.  It  woald  sem  1i 
be  very  clear,  therefore,  that  iinlesi  the  is- 
vention  of  Conant  was  made  and  perfedri 
before  the  22d  day  of  July,  1858,  thetiMcf 
publication  of  Weild's  patent,  thedefeadali 
had  a  perfect  defense  to  the  suit,  either « 
the  ground  that  the  Weild  patent  antidpslri 
Conant's  invention,  or  that  Conant's  ptti^ 
in  view  of  the  state  of  the  art,  most  be  • 
construed  and  restricted  as  not  to  smbnoi 
any  portion  of  the  Weild  patent— in  whici 
case  the  defendants  coula  not  be  jMdf 
charged  with  infringement. 

The  only  evidence  on  the  question  as  lo  ths 
time  of  Conant's  invention  is  his  own  tertl- 
mony,  a  species  of  evidence  which,  in  CMB 
of  this  kind,  ought  to  be  received  with  gnU 
caution.  The  following  qaestioo  wss  pot  Is 
him  by  his  counsel : 

**  Q.  4.   Please  state  when  yoa  Mde  te: 
invention  which  is  described  in  ibe  slon 
letters- patent  granted  to  yon ;  sira  the 
of  its  conception  and  the  sacoeHira 
its  development. " 

His  answer  was  as  follows: 

"My  attention  was  drawn  to  this  polAff 
the  matter  of  winding  timad  aatomaticsQf 
by  machinery  some  time  durinc  the  jav 
1857.  I  worked  at  intervals  at  muiag  dm» 
ines  and  trying  to  develop  diflcrant 
and  devices,  and,  to  the  best  of  m 
tion,  I  fixed  upon  a  definile  style  or  i 
which  I  proposed  to  build  some  tlvia  darim; 
that  year,  and  prosecuted  the  thing  so  Cvili 
to  have  some  of  the  pattenia  made,  bat 
interrupted  during  tiie  winter,  and,  oa  i~ 
reflection,  in  the  spring  of  1858,  I 
upon  another  style  ox  machine,  which 
thought  would  be  more  certain  la  Its  sfltfi 
and  which  I  completed  during  the  wimM 
of— and,  to  the  best  of  my  reoolleetioBk  W 
July— 1858.  The  part  of  my  machiae  <  '^ ' 
the  traverse  changer  was  the  same  In  ~ 
set  of  drawings  as  it  is  in  preaeat  ne 
various  devices  for  acoomplisbiait  the 
required  to  wind  different  lenaths  wsn 
fully  studied  over,  and  I  fixed  oa  tUs 
ent  style  of  travem  changer,  with  dU 
lengths  of  teeth  or  projectiona  anaafsd 
the  periphery  of  the  wheel,  as  the  bmsI  I 
tical  and  best  form  In  whldi  It  coaM  tii 
ranged,  from  the  fact  that  the  whed  Is  i 
in  a  position  to  wind  the  flrat  conne  el  th 
upon  the  spool  immediately  ^tt»  the 
course  on  tne  prerions  tpool  is  oomak 
The  first  machine,  acoordiag  to  ttM  ar 
my  recollection,  was  deficient  la  thai  II 
no  way  of  adjustment  by  which  I  conM* 
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•pools  of  different  lengths,  but  having  the 
tame  number  of  courses,  and  which  I  con- 
sidered defective,  because  in  such  case  I 
would  be  obliged  to  have  a  different  traverse 
changer  for  every  different  length  of  spool. 
Bo  I  made  my  traverse  changer  long  enoush 
for  winding  the  coarsest  number  of  thread  in 
ordinary  business,  and  then  fixed  the  adjust* 
ment  of  the  lips,  so  that,  by  spreading  them 
apart«  I  could  wind  as  short  courses  as  was 
desirable,  when  bv  setting  the  lips  close  to- 
getber,  1  could  wind  courses  the  full  length 
of  the  traverse  changer.  It  was  also  a  point 
la  my  study  to  make  the  machine  as  simple 
as  possible,  so  it  could  be  readily  operated 
by  persons  of  ordinary  ability.  The  first 
machine,  as  I  mentioned,  was  completed  and 
put  in  operation  in  the  summer  of  1858. 
After  getting  the  machine  completed  and 
testing  it  to  mv  satisfaction  I  went  to  work 
and  DUhde  a  model  myself.  After  that  I  made 
a  set  of  patent  drawings  and  drew  up  my 
own  specification  and  niade  the  first  applica- 
tion for  a  patent  myself.  In  January,  1859, 
I  exhibited  mv  machine  at  a  meeting  of  the 
stockholders  of  the  Willimantic  Linen  Com- 
pany, in  Willimantic,  Connecticut,  at  whidi 
time  they  were  so  well  pleased  with  the  ma- 
diine  that  thev  proposea  to  purchase  one  half 
of  the  riffht ;  but  they  ascertained  that  I  made 
the  application  for  a  patent  myself,  and, 
thinkinff,  perhaps,  that  it  was  not  as  per- 
fectly done  as  it  should  be,  employed  Mr. 
Henry  B.  Renwick  to  redraft  the  speciflca- 
tioo.  In  the  meantime  a  Mr.  C.  N.  Spencer 
Invented  a  self-acting  winding  machine,  for 
which  ha  made  spplication  for  a  patent, 
which  the  Pstent  OtBoe  declared  interfered 
with  my  application.  I  was  obliged  to  take 
testimony,  which  delayed  the  granting  of  the 
patent,  after  which  a  patent  was  issued  to 


On  a  subsequent  examination,  being  ques- 
tlooed  with  regard  to  the  disposition  of  the 
machine  constructed  by  him,  he  said : 

*  I  made  ao  exhibition  of  It  In  the  month 
of  Jaouanr,  1859,  at  a  meeting  of  the  stock- 
holders uf  the  Willimantic  Linen  Company, 
and  I  ran  it  the  best  part  of  a  half  day  in 
their  presence.  Afterwards  I  exhibited  it  to 
Mr.  uarrr  B.  Renwick,  who,  I  suppose,  was 
einployeci  at  that  time  as  an  expert  for  the 
Willimantic  Linen  Company,  but  after  that 
ft  was  laid  away  and  I  don't  know  that  it 
ever  again  used. " 


Ko  person  accustomed  to  weigh  the  credi- 
bility of  human  testimony  can  fail  to  per- 
eeive  the  stress  under  which  this  evidence 
was  irlTen.  With  the  most  favorable  con- 
slmcUoii,  the  most  that  can  be  deduced  from 
H  Is  thai  the  Invention  was  not  completed 
aatll  July,  1858.  The  witaeas  does  not  say 
la  what  part  of  July,  although  his  interest 
strongly  suggested  that  part  of  the  month 
which  pseoeded  the  ML  The  genenlity  of 
the  expression—*  July,  1858*— excites  atten- 
tion, and  In  this  case  It  Is  not  applying  too 
strict  a  rule  to  say  that  the  evidence  should 
be  uuneli  usd  most  strongly  against  the  com- 

Clalaaals:  and  this  would  necessarily  lead 
I  the  lalerenoe  thai  the  invention  was  com- 
pleted la  the  last  part  of  July,  subsequent 


to  the  publication* of  the  English  patent. 
We  feel  bound  to  put  this  strict  construction 
upon  the  patentee's  evidence  because  such 
testimony,  given  for  the  purpose  that  tJiis 
was,  is  necessarily  subject  to  the  gravest 
suspicion,  however  honest  and  well  intcn- 
tioned  the  witness  may  be. 

We  say  that  Conanrs  testimony  cannot  be 
construed  as  showing  that  his  invention  wss 
completed  before  the  month  of  July,  1858. 
According  to  his  statement  it  was  not  until 
then  that  he  put  it  In  visible  form  in  tlie 
shape  of  a  machine.  He  had  conceived  of  a 
machine  in  1857,  and  made  some  patterns, 
but  in  the  spring  of  1858  he  decided  upoa 
another  style  of  machine,  which  he  completed 
during  the  summer— to  the  best  of  his  recol- 
lection in  July,  1858.  The  part  of  his  ma- 
chine called  the  traverse  changer  was  tlie 
same  in  the  first  set  of  drawings  as  it  is  in 
present  use.  This  is  the  substance  of  the 
testimony.  It  is  evident  that  the  invention 
was  not  completed  until  the  construction  of 
the  machine.  A  conception  of  the  mind  is 
not  an  invention  until  represented  In  some 
physical  form,  and  unsuccessful  experiments 
or  projects,  abandoned  by  the  Inventor,  are 
equally  destitute  of  that  character.  These 
propositions  have  been  so  often  reiterated  as 
to  he  elementary. 

If  the  result  to  which  we  have  come  as  to 
the  date  of  Conant's  invention  Is  COTrect,  It 
real  It  determines  the  controversy,  without 
any  inquiry  as  to  the  similarity  of  Conant's 
invention  to  that  shown  in  Weild*s  patent ; 
for  it  Is  proved  beyond  all  controveray  that 
the  defendanta  only  used  Wei  Id's  machine, 
and  If  Uiey  only  used  that  which  antedated 
Ck)nant's  invention  they  could  not  be  guilty 
of  yiolating  his  rights. 

The  only  put  of  Conant's  testimony  on 
which  any  plausible  argument  can  be  raised 
to  show  that  his  Invention  wss  prior  to  the 
22d  day  of  July.  1858,  is  that  in  which  be 
states  Jbat  the  part  of  his  machine  called  the 
traverse  changer  was  the  same  in  the  first  set 
of  drawings  ss  it  is  in  present  use :  but  this 
Is  so  vague  and  uncertain  that  no  satisfactory 
inference  can  be  drawn  from  it.  The  traverse 
changer  by  itself  was  not  claimed  in  the 
patent  as  the  invention  of  Conant,  but  It 
was  claimed  In  combination  with  other 
things,  which  may  or  may  not  have  been  ex- 
hibited in  his  drawings ;  snd  traverse  chang- 
ers had  been  in  use  long  before  Conant  bad 
thought  of  the  subject  at  all.  To  make  the 
matter  more  manliest.  It  nuiy  be  proper  to 
give  a  brief  description  of  the  macnlne  and 
Uie  invention  which  related  to  It. 

In  winding  thread  upon  a  spool  It  Is  neces- 
sary to  wind  It  in  layers,  one  above,  or 
around,  the  other,  until  the  spool  Is  filled 
flush  with  the  two  ends.  To  do  this  with  a. 
continuous  and  unbroken  thread,  the  first 
layer  ia  commenced  at  one  end  of  the  spool 
and  carried  to  the  other  as  fast  as  the  thick- 
ness of  the  thread  wound  in  a  continuous  coll 
will  admit;  from  thence  the  next  layer  is 
wound  In  a  reveiie  direction  back  to  the  end 
at  which  the  first  layer  commenced ;  and  so 
on  alternately  until  the  spool  Is  filled.  The 
thread  Is  fed  on  to  the  spool  by  means  of  a 
slender  finger  called  a  thrsad-guids^  through 
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and  oyer  which  the  thread  is  brought  close 
to  the  spool ;  and  in  order  to  wind  the  alter- 
nate layers  as  above  described,  this  thread- 
guide  has  to  be  moved  alternately  backward 
and  forward  just  as  fast  as  the  thread  is 
wound,  and  just  as  far  as  the  length  of  the 
spool.  It  receives  this  alternate  movement 
by  being  attached  to  a  sllae-bar,  or  traverse- 
rod,  which  is  canried  backward  and  forward 
by  means  of  a  parallel  shaft  furnished  on 
one  half  its  length  with  a  right-hand  screw 
and  on  the  other  half  of  its  length  with  a 
left-hand  screw.  Two  half  nuts,  attached 
by  arms  to  the  slide -bar,  are  so  arranged 
that  by  the  action  of  the  machine  one  of 
them  may  be  engaged  with  the  right-hand 
screw  for  a  limited  time,  and  then  the  other 
with  the  left-hand  screw  for  an  equal  length 
of  time.  The  result  is  that  the  slide -bar 
will  be  forced  first  in  one  direction  and  then 
in  the  other,  according  as  the  right  or  left 
hand  screw  is  engaged  with  its  correspond- 
ing nut.  The  change  of  motion  is  effected 
by  a  change  of  en|[agement  of  the  nuts,  so 
that  when  one  nut  is  withdrawn  from  the 
screw  the  other  ma^  be  set  up  against  it.  For 
a  constant  and  uniform  extent  or  length  of 
alternate  movement,  this  may  be  very  easily 
cITected  by  ordinary  cam  or  stop  devices. 
But  a  spool  has  not  an  invariable  length  from 
its  centre,  or  barrel,  to  its  circumference. 
TJie  inner  surfaces  of  the  two  ends  flare  out 
a  little,  so  that  the  outside  layers  of  thread 
are  longer  than  those  beneath  tbem.  This 
renders  it  necessary  that  the  length  of  the 
alternate  movement  of  the  thread- guide  and 
[491]  giide-bar  should  be  slightly  and  continu- 
ously increased,  from  the  first  or  inside  layer 
to  the  last  or  outside  layer.  The  device  for 
effecting  this  chan^  of  extent  of  lateral 
movement  is  the  thing  which  requires  most 
inventive  skill  in  the  construction  of  the 
machine.  Cooant  evidently  supposed  that 
he  was  the  first  to  contrive  a  device  of  this 
kind,  which,  in  his  patent,  he  calls  a  pattern 
cam,  or  traverse  changer.  But  in  this  he  was 
mistaken ;  spool -winders  had  long  been  in  use 
in  England,  with  the  right  and  left  hand 
screw  device  for  giving  the  thread-guide  an 
alternate  backward  ana  forward  movement, 
both  in  hand  machines  and  in  automatic  ma- 
chines driven  by  power ;  and  in  two  of  the 
latter,  Wibberly's,  patented  in  185.S,  and 
Young's,  patented  in  1848,  traverse  changers 
were  used  for  the  same  purpose  as  in  Conant's 
machine. 

Besides  the  regulation  of  the  alternate  move- 
ment of  the  f  .iread-guide  to  correspond  with 
the  variable  length  of  the  layers  of  thread 
on  the  spool,  it  was  also  necessary,  or  at  least 
desirable,  that  there  should  be  some  device 
for  stopping  the  machine,  or  the  winding 
of  the  thread,  when  the  spool  was  full.  This 
was  effected  in  a  certain  way  by  Conant  in 
his  machine,  and  had  been  effected  in  differ- 
ent ways  by  Wibberly  and  Toung  in  their 
machines.  It  is  unnecessary  hero  to  go  into 
a  description  of  the  various  devices  used. 
Knoueh  has  been  said  for  a  general  under- 
standing of  the  claims  made  in  Conant's 
patent. 

The  court  below  held  that  the  defendants 
had  in^inged  the  flxit  and  third  olaima  of  the 
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patent,  and  it  cannot  be  serionalj^  contended 
that  any  other  claims  were  infringed.  The 
first  and  third  clidms  of  the  patent  were  aa 
follows : 

"First.  The  combination,  substantially  In 
the  manner  hereinbefore  set  forth,  of  a  tra- 
verse changer,  with  right  and  left  hand 
screws  and  with  nuts  which  are  alternately, 
in  gear  with  such  screws,  the  combination  ^ --^^^ 
operating  as  a  whole  substantially  in  the  i^*"l 
manner  and  for  the  purpose  herein  described.  * 

**  Third.  I  claim  a  stop  motion,  substan- 
tially such  as  described  nerein,  for  causing 
the  machine  to  come  to  rest  when  a  spool  is 
filled,  in  combination  with  automatic  ap- 
paratus, substantially  such  as  set  forth,  for 
regulating  the  length  of  motion  and  change 
of  direction  of  a  motion  of  a  guide  tlirough 
which  thread  is  delivered  on  to  a  bobbin  or 
spool." 

These  claims  are  for  combinations.  The 
first  claim  is  for  a  combination  of  a  traverse 
changer,  right  and  left  hand  screws,  and  nuts 
alternately  in  gear  with  such  screws— the 
combination  operating  substantially  in  the 
manner  and  for  the  purpose  described.  This 
combination  has  three  elements,  and  a  speci- 
fic mode  of  operation.  The  third  claim  is 
for  the  stop  motion  in  combination  with  tlie 
api)aratus  described  and  combined  in  the  first 
claim. 

From  this  review  it  is  apparent  how  un- 
certain and  unsatisfactory  is  the  statement 
made  by  Conant  in  his  testimony  that  "*  the 
part  of  my  machine  called  the  traverse  chang- 
er was  the  same  in  the  first  set  of  drawings  aa 
it  is  in  present  use. "  It  fails  entirel  v  to  show 
that,  prior  to  the  22d  of  July,  1858,  he  ever 
hdd  or  ever  exhibited  any  drawings  of  the 
invention  described  in  the  first  or  third  claim 
of  the  patent.  We  conclude,  therefore,  that 
there  is  no  proof  on  which  reliance  can  be 
placed  that  Conant  made  his  alleged  inven- 
tion before  the  publication  of  Weild's  patent 
in  England.  After  Weild*s  patent  was  in- 
troduced into  the  case,  showing  with  cer- 
tainty the  date  of  its  publication,  and  such 
date  anterior  to  the  issue  of  Conant's  patent, 
it  was  incumbent  on  the  plaintiffs,  In  rebut- 
tal, to  show,  if  not  with  equal  certainty, 
yet  to  the  satisfaction  of  the  court,  that  Co- 
nant's invention  preceded  that  date.  8i,  Paul 
Plow  Works  ▼.  JBtarUng  [atUis,  p.  404],  de* 
cided  this  term. 

It  is  also  clear  that  Conant  was  not  a  pio- 
neer in  this  department  of  invention,  and  that 
he  must  be  held  strictly  to  the  terms  of  his 
patent  and  was  entitled  only  to  the  specific 
form  of  device  desGril)ed  and  claimed  therein ; 
and  the  evidence  is  very  clear  to  the  effect 
that  tiie  defendants  never  used  such  device.  rAoai 
It  is  unnecessary  for  us  to  enter  into  an  ex-  t*''^! 
amination  of  the  evidence  on  this  subject. 
We  are  satisfied  that  the  complainants  had 
no  case  on  which  to  ground  a  decree,  and  that 
the  bill  of  complaint  ought  to  have  been 
dismissed. 

27is  decree  is  retereed,  and  the  cause  remanded 
foith  directions  to  enter  a  decree  dismissir^g  the 
biU  iff  complaint^  and  taking  such  further  pro- 
ceedings as  may  he  i»  eor^ormUy  with  this  opin* 
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LauMfna  law  a$  to  uif$  binding  henOf  fur 
hutbantTi  debt^—^ed  qf  certifioaU  qfhuig^^ 
vroitf  cf  eonnderaUon  €f  noU—knowedge  of 
Unatr  that  moneg  loaned  i$  for  kwibandr$ 
bmsiU-statementi  qf  hutbana  not  ecidenee 
agtnnit  tlis  wife  ftmttal  noUandmortgag^^ 
inetruetioni  to  jury. 

t.  Under  Hie  law  of  LonlilaDa  a  wife  oannot  btnd 
beraelf  for  the  debta  of  ber  botband  oontraoted 
duiioc  coTertura 

JL  A  oertlfloate  of  a  Judge,  under  tbe  Loulalana  law, 
thai  a  debt  for  wblob  a  married  woman  glToa  a 
note  ia  oontraoted  for  ber  benefit,  ia  not  ooncln- 
■tve,  and  ebe  oan  proTe  b j  parol  tbat  no  part  of 
tbe  oonaldeffatlon  of  tbe  note  tamred  to  tbe  bene- 
fit of  beraeparateeetateu 

JL  Attbougb  a  married  woman  In  Loulalana  baa  tbe 
antboriaatlon  of  a  judge  to  ezecate  a  note  for  tbe 
benefit  of  ber  aeparate  eatate,  If  In  fact  tbe  com- 
pany taklnir  tbe  note  adTanoet  tbe  money  on  It 
to  ber  busband,  knowing  It  to  be  for  bla  benefit, 
neither  tbe  wife  nor  ber  property  will  be  bound 
for  tbe  payment  of  tbe  noteu 

^  Where  a  married  woman  In  Loulalana  makea  a 
note  and  mortgage  for  ber  huaband*e  debt,  atate- 
meoti  made  by  tbe  huaband  with  referenoeto  In- 
tereit  baring  been  paid  upon  tbe  note  do  not  bind 
the  wife,  eapedally  where  there  are  no  Indocae- 
menti  of  Intereal  on  the  noteu 

fiL  A  note  and  mortgage  executed  by  a  wife  In  Lou- 
lilana  In  renewal  of  a  former  note  or  mortgage 
made  by  ber  for  ber  buaband*e  debt  la  not  bind- 
ing oo  tbe  wife  or  on  ber  aeparate  eatate. 

4L  Wbereaooartbaaglrenlnatruotlonatothejury 
which  are  oorrect  and  corer  tbe  caae,  the  refunl 
of  the  court  to  repeat  them  In  other  language  la 


[Ka  194.1 
Arguod  and  BMbmiUod  Dee.  19,  1890.    Decided 

Mag  96, 1S9L 

r%  ERROR  to  tbfi  Ofrcuit  Ooart  of  tb« 
United  Butea  for  tbo  Eaatem  Diatrict  of 
Louiatoofi  to  reriew  a  Judgmeiit  In  faror  of 
•defendaoty  a  married  woman,  to  ao  action  upon 
promianTy  notea  executed  bj  ber.    AJlrmed, 

Siiioe  tbe  argument  of  tbe  caae  tbe  defend- 
ant baa  died,  and  ber  beira  bare  been  made 
partSealn  berat^ad. 

Tbe  facta  are  atated  In  tbe  opinion. 

Jfaeri.  Ohmrl—  W>  Homor  and  0#prge 
JL  Kiaf  •  for  plaintilf  In  error: 

Tbe  leader  ia  not  bound  to  look  bebind  tbe 
Jiidge'a  certificate,  and  ia  not  concerned  as  to 
tbe  actual  uae  made  of  tbe  money  after  it  ia 
paid  to  tbe  wife,  or  according  to  her  direction. 

JXCfOL^AM  to  ctHgatUme  cf  married  woman^  a$ 
omtetgori^taratUorforherkmtibandorathen;  ri^hU 
-Of  o  eredtUfr  of  her  tatabofid,— aee  note  to  Beln  t. 
Heath,  1ft  41i. 

^  Co  aiorteatfa  on  h«r  •fporoU  «(al«  Co  Monre  Maa- 
<lMMr9dibCi.aeefioU  to  Uppincott  v.  Mitchell,  M: 

ata. 

Ae  towtt^  eeparaU  property^  how  eharged, 
«wlctoDodger.  Enowlea.9:  lU, 
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POeher  ▼.  ArpA,  88  La.  Ann.  494;  MeCUOan 
T.  Dane,  88  La.  Ann.  1197;  Benrg  t.  Qauth- 
reavx.  88  La.  Ann.  1108;  Dougherig  t.  Btbernia 
Ine.  Cb.  85  La.  Ann.  680;  Vhaffe  ▼.  Waite,  87 
La.  Ann.  884;  SenteU  ▼.  Stark,  87  La.  Ann. 
679;  Forlior  ▼.  New  OrUane  Nat.  Bank,  112  U. 
8.  489  (38:  764);  Gibeon  ▼.  Eiteheoek,  87  La. 
Ann.  809. 

Wherever  a  party  baa  the  power  to  do  a  thing 
(statute  proTisions  bein^  out  of  the  way)  ana 
means  to  do  it,  tbe  instrument  be  employs 
shaU  be  ao  conatnied  as  to  give  effect  to  bis  in- 
teotioo. 

Bondw.  Bunting,  78  Pa.  8H). 

In  all  cases  fraud  must  be  distinctly  alleged 
and  distinctly  proved. 

Moet  v.  RtddU,  9  U.  8.  6  Crancb,  851  (8:128). 

Tbe  Statute  of  Louisiana  under  wbfcb  the 
wife's  mortgage  was  executed  cannot  be  con- 
atnied 80  as  to  impose  upon  tbe  creditor  the 
burden  of  proving  tbat  the  mc'iiey  loaned  in* 
uied  to  the  aeparate  benefit  of  tbe  wife. 

MeOuUough  v.  Wileon,  81  Pa.  448. 

Under  the  law  authorizing  tbe  mortgage, 
tbe  notarial  act  is  made  just  aa  binding  as  if 
tbe  mortgage  bad  been  made  bv  e^femmeeole. 
It  cannot,  tberefore,  be  contradicted  by  paroL 

Owinge  t.  HuU,  84  U.  8.  9  Pet.  607  (9:  246). 

Wivea  must  be  beld  to  tbe  same  rules  with 
other  persons  who  consent  to  the  sale  of  their 
property  by  another. 

Delaeroix  v.  Nolan,  7  La.  Ann.  688. 

Meeere.  Edg^ar  H«  Farrar,  Ernest  B. 
BLratigehnitt  and  B.  F.  Jonas,  for  defend- 
anta  in  error: 

Art.  8898  of  tbe  Louisiana  Civil  Code,  tbat 
tbe  wife  cannot  bind  berself  for  ber  bustMnd, 
has  been  uniformly  construed  to  be  a  proliil>- 
itory  law. 

Bainee  v.  Burbridge,  15  La.  Ann.  688;  Barth 
T.  Kaea,  80  La.  Ann.  940;  Claterie  v.  Gero- 
diae,  80  La.  Ann.  891;  BaU  v.  Wgehe,  31  U. 
Ann.  784:  Okqffe  t.  Oliter,  88  La.  Ann.  1010; 
Bamng  t.  Blane,  84  La.  Ann.  685;  Fortier  v. 
New  Orleans  Nat.  Bank,  118  U.  8.  489  (88: 
76^ 

nnA  evidence  ia  admissible  to  sbow  want  of 
oonsideratioo  to  tbe  wife's  separate  eatate. 

Chafe  V.  Oliver,  80  La.  Ann.  1010. 

The  effect  of  tbe  authorization  of  tbe  Judge 
waa  to  place  a  wife's  note  on  tbe  same  plane 
with  tbe  note  of  a  person  euijurie. 

Fbrtier  v.  New  Orleane  Nat.  Bank,  118  U. 
8.  446, 447  (88:  766). 

The  presumption  li  againai  error  in  tbe 
judge'a  charge. 

Wiggins  v.  BurUkam,  77  U.  &  10  Wall  189 
a9:  884). 

In  examining  tbe  cbanea  i^ven,  their  wbols 
scope  and  bearing  must  be  taken  together. 

MoQniae  ▼.  Tkonweon,  82  U.  &  7  Pet.  848 
(8:  709);  Congress  4  B.  Bpring  Co.  v.  Edgar, 
99  U.  8.  645  (85:  487). 

Tbe  wife  waa  not  bound  unlesa  It  was  proved 
tbat  tbe  debt  was  converted  to  ber  beneiit. 

Dnn\ford  v.  Grose,  7  Mart.  O.  8.  488;  Lorn- 
bardT.  GuitUei,  11  Mart  O.  8.  455. 

No  matter  what  the  form  of  tbe  traoasction 
ia  or  tbe  character  or  strength  of  the  acknowl* 
edgments  made  by  the  wife  are,  the  burden  of 
proof  ia  not  abif  ted. 

Brandmee  v.  Kerr,  7  Mart  N.  8.  66;  Datid- 
son  w.  anutrt,  10  La.    146;    I^udkomme  r, 
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Edem,  6  Rob.  65;  AUing  ▼.  I!ffan,  It  Rob. 
244;  Bknffin  t.  MeCkUop,  5  La.  Add.  178;  Pat- 
terson y.  Fraser^  5  La.  Ann.  686;  Beauregofrd 
V.  Bimer,  7  La.  Ann.  298;  Biiland  v.  Provosty, 
14  La.  Ann.  170;  J5S9t0209  y.  TV^m^,  15  La.  Ann. 
858;  ThojMon  v.  (7Aidk,  19  La.  Ann.  206;  8urU 
V.  ITttfitTi,  20La.  Ann.  229;  UrguhartY,  Thomas, 
24  La.  Ann.  95;  /^<?r«Mr  ▼.  New  Orleans  Nat. 
Bank,  112  U.  8.  489  (28:  764). 


Mr.  Justice  Lammr  deliTered  tbe  opinion 
of  the  court: 

This  was  an  action  at  law  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  by  Alfred  Marchand, 
a  citizen  of  the  Republic  of  France,  against 
Josephine  Adele  Livaudais,  wife  of  Charles 
Lafitte,  to  recover  the  sum  of  $5,000,  with 
interest,  costs  and  damages,  which  allegtBd 
indebtedness  was  represented  by  two  promis- 
sory notes,  executed  by  the  defendant,  and 
held  by  tHe  plaintiff. 

Tbe  petition,  filed  on  the  28d  of  November, 
1886,  alleged  that,  at  New  Orleans,  on  the 
15th  of  January,  1868,  the  defendant,  duly 
authorized  by  her  husband,  made  her  note 
for  the  sum  of  $5,000,  at  one  year,  to  her 
own  order,  and  by  her  indorsed,  with  ei^ht 
per  cent  interest  from  maturilr^  until  paid  ; 
that  to  secure  the  payment  of  the  same,  with 
interest  and  attorney's  fees,  she,  on  that  day, 
under  authority  of  the  judge  of  the  Second 
District  Court  for  the  Parish  of  Orleans,  ex- 
ecuted a  mortgage,  before  one  Cuvillier, 
notary,  in  favor  of  any  holder  of  the  note, 
upon  certain  of  her  real  estate  in  that  parish ; 
that  thereafter,  on  October  30,  1879,  for  the 
purpose  of  securing  an  extension  of  time  for 
the  payment  of  the  note  above  described,  and 
in  order  to  furnish  a  note  negotiable  in  form, 
without  in  any  manner  novating  it,  the 
defendant  executed  another  note  for  $5,000, 
payable  January  15,  1881,  with  eight  per 
cent  interest  from  maturity,  and  to  secure 
the  same  executed  another  mortgage  before 
one  Fahey,  notary,  upon  the  same  property 
covered  by  the  prior  mortgage ;  that  upon 
the  payment  of  either  of  those  notes  the  oUier 
was  to  be  considered  null  and  void ;  that 
neither  of  those  notes  ever  was  paid ;  and 
that  there  was  then  due  thereon  the  sum  of 
$5,000,  with  eight  per  cent  interest  from  Au- 
gust 25,  1885,  until  paid,  together  with  five 
per  cent  attorney's  fees  on  both  principal  and 
inters. 

The  prayer  of  the  petition  was  for  a  Judg 
ment  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  above-mentioned  sum,  with 
a  reservation  to  the  plaintiff  of  all  rights 
and  actions  in  equity  in  and  to  the  be^re- 
mentioned  special  mortgages,  and  for  general 
and  equitable  relief. 

The  defendant  answered,  admitting  that 
she  signed  the  notes  sued  on,  but  denying 
any  liability  on  them.  She  then  averred  that 
she  never  received  any  consideration  for  the 
notes ;  that  the  first  note  passed  from  her 
husband,  Charles  Lafitte,  to  the  Merchants' 
Mutual  Insurance  Company,  a  corporation 
domiciled  in  New  Orleans ;  that  the  renewal 
indorsed  thereon  in  1874,  and  the  second  note 
described  in  the  petition  and  the  mortgage 
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securing  it,  were  signed  by  her  ondflr  th» 
pressing  solicitations  of  tlie  offloen  ol  tkt 
company,  and  under  the  controlling  inthHsn 
of  her  husband ;  that  when  her  signttnvBi 
to  those  instruments  were  given  the  offlon 
of  the  company  well  Imew  that  she  wii  not 
liable  on  tbe  notes,  and  had  never  reoeifed 
any  consideration  for  them,  she  having  sod- 
fied  them  at  those  dates  Uiat,  althoo^  yield- 
ing to  their  demand  to  indorse  the  nolei,  ih> 
would  never  pay,  because  tiiere  was  Dothing 
due  from  her ;  that  the  company  was  itill  the 
holder  of  the  notes,  or,  if  not,  the  plihitiff 
herein  had  taken  them  after  maturitj,  and 
therefore  had  no  greater  rights  in  the  nutter 
than  the  company ;  that  no  demand  had  erer 
been  made  upon  her  for  the  payment  of  the 
notes  since  the  19th  of  October,  1879,  no 
acknowledgment  of  the  notes  or  debt  lud  been 
made  by  her  since  that  date,  and  do  per* 
ments  had  been  made  by  her  <m  either  tb 
principal  or  interest  of  the  notes ;  tod  theft 
tbe  notes  were  extinguished  by  the  pmcrip- 
tion  of  five  years,  which  prescription  vei 
pleaded  in  baa*  of  the  action. 

Further  answering,  she  avened  that  thi 
notes  were  issued  byHher  husband  for  his  ova     i 
use  and  benefit,  ana  not  for  her  separate  sn  d 
and  benefit,  and  that  no  pan  of  the  oonaidaa-  H 
tion  received  by  him  had  ever  inmed  to  ter 
benefit ;  and  that  the  notes,  althonih  isned 
in  her  name,  really  constituted  an  oUintki 
of  her  husband  and  not  of  henell^  sid  till 
they  had  been  paid  by  him. 

The  defendant  then  awsnmed  the  bandar 
of  a  plaintiff  in  reconvention,  and  vnaA 
affirmatively  that  she  had  never  received  of 
consideration  from  either  of  the  Botn  sael 
on,  and  that  if  any  consideration  wis  star 

fiven  for  them  it  was  not  ffiven  to  her  aii 
id  not  inure  to  her  bendit;  and  thrtthi 
notes  were  prescribed  on  their  fios^  sad  the 
mortgages  referred  to  in  the  petitioo  wen  as« 
tinguished,  null  and  of  no  cdfe^  and  ahoili 
be  canceled.  • 

Wherefore  she  prayed  that  tlie  mit  of  the 
plaintiff  be  dismissed  at  hisoosty:  that  thaw 
be  a  judgment  in  her  favor  agminai  lbs  pisia* 
tiff  decreeing  that  she  was  not  liaUi  Oi  the 
notes,  that  they  were  not  her  legal  oMipp 
tions  and  that  they  and  the  moitMes  n 
canceled  and  erased ;  and  for  geneni  m^L 
There  was  a  trial  before  tlie  eomi  mA  a 

Jury,  resulting  in  a  verdict  and  Indgnwitfa 
avor  of  the  defendant;  and  the  plaMf 
thereupon  prosecuted  a  writ  of  error.  8iMa 
the  argument  of  the  case  here,  at  the 
term,  the  defendant  has  died,  sad  hi 
have  been  made  parties  in  ha  steed. 

There  were  three  bills  of  exoepUees' 
at  the  trial.    It  appears  frona  um  inl  mi 
that,  on  the  trial  of  the  case,  tlie  plitai^ 
to  maintain  the  issue  on  hia  part^  Intradaeel 
evidence  tending  to  ahow  tlie  followisfiMli: 
On  the  15th  of  January,  1868,  tbe  mmm^ 
being  duly  authorised  by  ber  bosbead  and  h 
judge  of  the  Second  Dlatrici  Oonrt  of  Xtv 
Orleans,  as  provided  by  tbe  OItII  Ooda« 
Louisiana,  executed  three  notea  el  |iiM 
each,  and,  to  secure  the  peymeBl  tbanol 
mnted  a  mortgage  in  fttvor  of  esy  bold«« 
Uiem  on  certain  described  veal  eaftale.    Tbui 
notes  were  similar  in  all  esseaitlal  fasMv^ 
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Two  of  them  were  negotiated  by  the  defend- 
ant and  are  not  In  issae  here. 

In  Jane.  1878»  nearly  Art  Tears  after  the 
note  in  suit  becune  due,  Charles  lAfltte,  the 
hu^MUid  of  the  defendant  obtained  a  loan  of 
$5,000.  oo  his  own  indlTidual  note,  from 
the  Merdiants'  Matnal  Insurance  Company, 
a  Louisiana  corporation,  of  which  he  was 
then  a  director,  &nd,  as  ool lateral  security 
ther«fui,  pitfdxed  this  note  of  his  wife,  at 
the  s»me  time  representing  to  the  company 
tnat  ihe  interest  thereon  had  been  paid  to  the 
4th  of  January.  1874.  although  the  note  itself 
bore  no  indorsements  of  interest  paid. 

Afterwards,  on  the  8d  of  January.  1874, 
this  note  was  presented  to  the  defendant  by 
the  insurance  company,  for  the  purpose  of 
hsTing  her  renew  it,  end  she  then  made  the 
following  indorsement  upon  the  back  of  it: 

''By  consent,  the  payment  of  this  note  is 
extended  for  one  year  from  date  without  no- 
ration.  • 

''New  Orleans,  8d  January,  1874. 

**  (Signed)    J.  A.  Lafltte.* 

There  was  conflicting  evidence  as  to  what 
was  assented  to  by  the  defendant,  at  the  time 
of  this  renewal  of  the  note,  as  to  the  pay* 
ment  of  interest. 

On  or  about  the  S2d  of  October,  1879. 
▼arious  amounts  of  interest  having  been  paid 
br  Qiarles  Lafltte  upon  his  own  note,  and 
also  upon  the  note  of  his  wife  up  to  that 
diUe,  tne  insurance  company  applied  to  La* 
fltte  for  the  payment  of  this  note,  wod  threat* 
cned,  in  case  of  its  nonpayment,  to  bring 
suit  upon  it,  which  threat  was  conveyed  by 
Lafltte  to  the  defendant.  On  the  80th  of  the 
same  month  the  defendant  executed  another 
note  to  Paul  Fourchy,  president  of  the  in- 
surance company,  and  to  secure  its  payment 
gave  a  mortgage  upon  the  same  property  as 
was  embraoM  in  the  preceding  mortgage. 
There  was  no  evidence  adduced  diowing  any 
authorization  from  a  Judffe  for  the  execution 
of  this  latter  note  by  the  defendant. 

The  act  of  mortgage  recites  that  Fdurchy 
is  the  holder  of  the  original  note,  and  that 
the  new  note  was  not  a  novation  of  It.  but 
was  merely  an  aocoounodation  to  Fourchy  to 
famish  him  a  note  negotiable  in  form,  and 
was  executed  in  consideration  of  the  exten- 
sion of  her  oricinal  note. 

The  interest  on  this  last  note  was  paid  by 
Charles  Lafltte,  in  various  payments,  up  to 
August  25,  1885,  since  which  date  no  pay- 
ment either  ol  principal  or  interest  has  been 


In  September,  1886.  the  defendant,  being 
desirous  of  selling  the  property  covered  by 
the  mortgage,  offered  to  pay,  as  a  nuitter  of 
compromise,  a  certain  sum  of  money  to  have 
the  notes  and  mortgages  canceled,  at  the  same 
time  expressly  denying  her  liability  on  them. 

Ob  the  9th  of  October,  1888,  the  insurance 
company  sold  the  notes  in  suit  to  the  plaln- 
tifl,  who  knew  al  1  the  facts  above  stated  with 
refeteaoe  to  the  history  of  them. 

The  defendant,  to  maintain  the  issue  on 
her  part,  testified  in  her  own  behalf  that  she 
■ever  Issued  the  note  In  question  to  any  other 
person  than  her  husband;  that  she  never  re- 
edved  aay  bsasflt  from  the  same,  either  to 


herself  or  to  her  estate ;  that  she  adminis- 
tered her  paraphernal  property  separate  and 
apart  from  her  husband ;  that  of  the  threo 
notes  given  to  secure  the  common  mortgage 
sued  upon  here  she  had  issued  two  and  bad 
receivea  the  amount  of  the  same,  to  wit,  ten 
thousand  dollars,  which  she  had  used  for  the 
benefit  of  her  separate  paraphernal  property ; 
that  she  made  the  mortgage  for  fifteen  Uiou- 
sand  dollars,  with  the  expectation  of  making 
repairs  and  improvements  npon  her  separate 
paraphernal  property,  but  ^Hat  she  never 
used  the  third  note  and  never  issued  it  except 
to  her  husband. 

To  this  testimony  the  plaintiff  objected  on 
the  ground  that  the  law  did  not  permit  her, 
under  the  allegations  of  her  answer,  to  con- 
tradict her  affidavit,  under  which  she  was 
authorized  to  effect  the  loan  on  her  separate 
property  set  forth  in  the  act  of  mortgage ; 
that  the  allegations  of  her  answer— as  she 
had  not  pleaaed  fraud— did  not  permit  her. 
in  connection  with  the  acquisition  of  tho 
said  note  by  the  said  insurance  company,  to 
introduce  evidence  as  against  her  written  act, 
and  her  notarial  acts,  concerning  the  owner- 
ship of  said  notes;  and  that  the  allegations 
of  her  answer,  in  the  absence  of  anv  allega- 
tion of  fraud,  did  not  enable  her  to  introduce 
any  evidence  to  prove  any  want  of  original 
consideration  for  the  note. 

The  court  overruled  the  objection,  and  the 
plaintiff  excepted. 

The  second  bill  of  exceptions  states  that 
at  the  close  of  the  testimony  ''the  court  in- 
structed the  lurv  that,  since  the  assignor  of 
the  plaintiff  nad  acquired  the  note  sued  on, 
idTter  nuiturlty,  from  the  husband  of  the  de* 
fendant,  as  collateral  security  for  a  loan  made 
to  him  personally,  and  distinct  from  any 
property  of  hia  wife,  and  that  the  note,  on 
Its  face,  was  the  note  of  a  married  woman, 
the  jury  were  at  liberty  to  consider  the  ques- 
tion whether  the  defendant  had  ever  received 
any  consideration  for  the  ssld  note,  and 
whether  the  defendant  had  ever  issued  the 
same;  that  under  the  laws  of  Louisiana, 
though  there  was  an  authorization  by  a 
Judge,  if,  as  a  matter  of  fact,  the  person 
t^ing  the  note  of  a  married  woman  made 
the  advance  directly  to  the  husband,  and 
knew  that  the  advance  was  made  to  him,  the 
wife  would  not  be  bound  for  the  note,  nor 
would  her  property ;  that  the  statements  of 
the  .husband,  inade  to  the  assignor  of  the 

Slaintiff,  unless  authorized  by  the  plaintiff, 
id  not  bind  her,  and  that  the  defendant  was 
not  estopped  from  proving  the  facts  to  which 
she  herself  testified,  as  set  forth  in  the  offer 
to  prove,  referred  to  in  bill  of  exceptions 
No.  1 :  and  if  they  found  from  the  evidence, 
as  a  fact,  that  the  note  in  suit  had  never  been 
issued  by  the  defendant  until  she  delivered 
It  to  her  husband ;  that  it  was  passed  to  the 
assignor  of  the  plaintiff  after  maturity,  and 
upon  its  face  was  the  note  of  a  nuurled 
woman,  and  the  plaintiff  knew  that  the  loan 
was  made  to  the  defendant's  husband,  for  his 
benefit  and  not  for  hers,  and  delivered  the 
money  to  him,  and  that  the  defendant  re- 
ceivea no  part  of  it,— then  their  verdict  must 
he  for  the  defendant.' 
To  this  Insliin  H<Mi  and  to  saA  nmioallloB 
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cQotelMd  in  it,  ooonael  for  the  plaintiff  ob- 
jected and  reserved  exceptions. 

Tlie  third  bill  of  exceptions  states  that  the 
counsel  of  the  plaintiff  asked  the  court  to 
give  to  the  Jury  the  following  instructions : 

*^Fir$t,  That  parol  evidence  was  not  ad- 
missible to  show  that  the  money  borrowed  on 
the  note  made  by  a  married  woman,  under 
prooer  Judicial  authority,  was  received  and 
used  by  the  husband  for  his  own  personal 
use.  there  being  no  allegation  of  fraud  or 
bad  faith. 

"  Second,  That  where  the  wife  represents  to 
the  judge  in  her  application  for  leave  to 
borrow  money  that  she  requires  a  certain 
sum,  and  in  order  to  enable  her  to  realize  the 
same  she  gave  a  mortgage  on  her  separate 
property,  and  he  grants  such  authority,  she 
is  bound  by  the  act  of  mortgage  placed  there- 
on and  by  the  notes  secured  by  such  mortgage, 
after  the  same  leave  her  possession  or  control, 
whether  through  her  husband  or  otherwise, 
in  the  absence  of  any  or  all  allegations  that 
said  notes  were  obtained  by  fraud  or  ill 
practices  on  the  part  of  the  husband  or  sub- 
sequent holder  through  him. 

*^  Third,  That  whereas  in  this  case  the  wife 
has  not  specially  pleaded  fraud  in  the  ob- 
taining of  said  notes  bv  the  insurance  com- 
pany or  its  assignee,  the  plaintiff,  and  has 
ueen  the  sole  and  only  witness  on  her  own 
behalf  under  allegations  in  her  own  behalf, 
such  evidence,  having  been  objected  to, 
ought  to  be  excluded  m>m  the  consideration 
of  the  iury ;  and  if  it  be  considered  by  them 
at  all  should  be  held  to  be  insufficient  in  and 
of  itself  to  autiiorize  her  to  be  released  from 
her  obligation  on  said  note;  that  it  having 
been  shown  that  the  husband  conducted  t^e 
affairs  of  his  wife  relative  to  her  separate 
propertv,  and  it  being  shown  that  the  wife 
in  good  faith  gave  to  her  husband  the  no^ 
herein  sued  upon  for  the  purpose  of  realizing 
funds  in  the  event  that  the  same  should  tS 
needed,  and  having  been  benefited  therebv, 
she  is  precluded  under  the  law  from  attack- 
ing the  rights  of  the  holders  of  said  notes, 
who  in  good  faith  have  parted  with  their 
money  upon  representations  made  by  her 
under  oath  to  the  proper  judge  to  make  the 
note  and  mortgage  to  secure  the  same,  after 
she  has  shown  that  the  note  was  voluntarily 
given  by  her  to  her  said  husband  for  the 
uses  and  purposes  which  she  testified  and 
expressed  as  necessary  for  the  benefit  of  his 
business  thereafter.  (^ 

**  Fourth,  That  the  defendant  is  estopped 
by  her  admissions  in  the  act  of  scknowledg- 
incnt  of  the  80th  October,  1879,  from  attack- 
inff  the  ownership  of  the  insurance  company 
and  its  president.  Paul  Fourchy,  in  and  to 
snid  note;  that  the  acts  of  her  husband  in 
paying  the  interest  thereon  to  that  date,  her 
own  acts  in  extending  the  payment  of  that 
note  to  a  future  date,  or  the  subsequent  acts 
of  her  said  husband,  done  in  like  manner 
nnd  form,  in  paying  interest  on  said  note 
thereafter  to  the  25th  August,  1885,  or  of 
scttinff  up  no  defense  of  want  of  considera- 
tion Uiereafter,  without  any  defense  being 
pleaded  of  coercion  on  the  part  of  the  bus- 
nand,  and  his  acts  in  the  premises  are  her 


acts*  she  having  recognized  by  said  acknowl- 
edgment* of  the  llOth  October,  1879,  his  au- 
thority as  her  agent. 

*'F&th.  That  the  act  of  the  wife  in  en- 
deavoring  to  obtain  money  for  herself,  her 
husband  or  her  family,  by  a  mortgage  of 
her  paraphernal  property,  by  and  under  due 
and  proper  authority  of  the  laws  of  the  State 
of  Louisiana,  with  the  \x>nsent  of  her  hus- 
band, is  binding  upon  her.  She  cannot  be 
permitted,  where  by  reason  of  her  own  acta 
she  or  her  husband  have  received  the  full 
consideration  of  the  note  declared  upon  here- 
in, which  went  either  to  her  own  separate 
use  and  benefit  or  that  of  the  community,  or 
be  permitted,  without  an  allegation  of  fraud, 
knowledge  on  the  part  of  the  insurance  com- 
pany or  its  assignee,  to  injure  such  insurance 
company  or  its  assignee,  after  having  received 
full  consideration  of  the  insurance  company 
and  assignee  and  profited  thereby,  and  to  in- 
jure them  or  ^either  of  them  in  her  own  in- 
terest." 

But  the  court  stated  to  the  jury  that  tiie 
issues  upon  the  evidence  in  the  cause  were 
such  as  had  been  stated  to  the  jury  in  its 

general  instructions,  set  forth  in  the  second 
ill  of  exceptions;  and  instructed  tiie  jury 
that  if  they  found  the  issuing  of  the  note  by 
the  defendant  to  have  been  merely  to  her 
husband ;  that  the  party  taking  the  same,  the 
assignor  of  Uie  plaintiff,  knew  that  it  was 
the  note  of  a  married  woman,  and  that  the 
consideration  which  Uie  husband  was  receiv- 
ing therefor  was  a  consideration  for  himself, 
and  not  in  any  respect  for  her  estate ;  and 
that  neither  the  defendant  nor  her  estate  was 
benefited  by  the  loan  made  her  husband,  and 
she  received  no  part  of  the  money  arising 
therefrom,  —then  their  verdict  must  be  for  the 
defendant. 

To  which  instructions,  and  to  the  refusal 
on  the  part  of  the  court  to  give  the  instruc- 
tions requested,  the  defendant  excepted. 

The  assignments  of  error  are  based  on  theee 
three  bills  of  exceptions.  Concisely  stated, 
the  first  assignment  is,  that  it  was  error, 
under  Uie  pleadinn,  to  admit  the  parol  evi- 
dence of  Mrs.  LflStte  to  show  that  she  had 
never  received  any  consideration  for  the 
notes,  because  her  answer  does  not  specifically 
aver  that  any  fraud  was  practiced  upon  her 
in  the  execution  of  them.  The  arruinent  is, 
that  Mrs.  Lafitte,  having  been  authorized  bj 
her  husband  and  the  judge  of  the  district 
court  to  borrow  money  and  give  a  ntiortgage 
as  security  for  its  payment,  upon  her  separate 
property,  cannot  be  allowed  to  prove  tbai  the 
money  received  on  her  note  was  not  used  for 
the  benefit  of  her  separate  property.  In  other 
words,  that  contention  is,  that  by  her  own 
acts  in  relation  to  the  notes  and  mortgages 
she  should,  not  having  specifically  pleaded 
fraud,  be  estopped  from  saying  that  she  did 
not  receive  the  money  and  apply  it  to  her  own 
separate  estate. 

We  do  not  think  this  contention  is  sound. 
It  is  immaterial  if  the  specific  word  ''fraud* 
was  not  used  in  the  answer,  if  the  facts  set 
forth  therein  constitute  what  is  denominated 
fraud  in  law.  Under  the  law  of  Louisiana, 
a  married  woman  cannot  bind  henelf  for  her 
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husband  for  his  debts.  Article  2896  of  the 
ClTil  Code  is  specific  on  this  point.  It  pro- 
vides AS  follows:  '^The  wife,  whether  sep- 
srated  in  propertj  hj  contract,  or  bj  Judg- 
ment, or  not  separated,  cannot  bind  herself 
for  her  husband,  nor  conjointly  with  him. 
for  debts  contracted  by  him  before  or  during 
marriage.* 

This  section  appeared  in  the  CiTil  Code  of 
1826,  as  section  2412.  The  construction  put 
upon  it  bj  the  Supreme  Court  of  Louisiana 
was  that  a  debt  contracted  by  a  married 
woman  could  not  be  enforced  against  her  un- 
less the  creditor  established  afflnnatiyely  that 
the  contract  inured  to  her  benefit.  Fbrtier 
T.  jr«tf  OrkanM  Not.  Bank,  112  U.  8.  489, 
446  [28:  764.  7661.  and  cases  there  cited. 

The  only  modification  erer  made  of  this 
section  was  by  an  Act  of  the  Louisiana  Leg- 
islature passed  in  1856.  which  is  now  em- 
bodied in  sections  126.  127  and  128  of  the 
OiTil  Oode  of  1870.    They  are  as  follows : 

t^^M)  "Article  126.  A  nuirried  woman  over  the 
age  of  iwentT-one  years  may,  by  and  with 
tM  authorization  of  her  husband,  and  with 
the  sanction  of  the  iudge.  borrow  money  or 
contract  debts  for  her  separate  benefit  and 
advantage,  and.  to  secure  the  same,  grant 
mortgages  or  other  securities  affecting  her 
separate  estate,  paraphernal  or  dotal. 

^  Article  127.  In  carrying  out  the  power  to 
Ixirrow  money  or  contract  aebts.  the  wife,  in 
order  to  bind  herself  or  her  paraphernal  or 
dotal  property,  must,  according  to  the  amount 
inTulved.  be  examined  at  chambers  b?  the 
judge  of  the  district  or  parish  in  which  she 
resioea,  separate  and  apart  from  her  husband, 
touching  the  objects  for  which  the  money 
Is  to  be  borrowed  or  debt  contracted,  and 
if  he  shall  ascertain  either  the  one  or  the 
other  are  for  her  husband's  debts  or  for  his 
separate  benefit  or  advantage  or  for  the 
benefit  of  his  separate  estate  or  of  the  com- 
munity, the  said  judge  shall  not  glye  his 
sanction  authorizing  Uie  wife  to  penorm  the 
acts  or  incur  the  liabilities  set  forth  in  article 
126 

**  Article  128.  If  the  wife  shall  satisfy  the 
Judge  that  the  money  about  to  be  borrowed 
or  (Mbt  contracted  is  solely  for  her  separate 
advantage,  or  for  the  l>enefit  of  her  para- 
phernal or  dotal  property,  then  the  fudge 
shall  furnish  her  with  a  certificate  setting 
forth  his  having  made  such  examination  of 
the  wife  as  Is  required  by  article  127,  which 
certificate,  on  presentation  to  a  notary,  shall 
be  hisauthori^  for  drawing  an  act  of  mort- 
gage or  other  act  which  may  be  required 
for  the  security  of  the  debt  contracted,  and 
shall  be  annexed  to  the  act,  which  act.  when 
executed  as  herein  prescribed,  shall  furnish 
full  proof  sgainst  her  and  hco'  heirs,  and  be 
as  binding  in  law  and  equity  in  all  the 
courts  of  ttils  State  and  have  ttie  same  effect 
as  If  made  by  a/mniM  $oU,^ 

It  Is  well  settled  that  the  only  effect  of 
these  articles  is  to  shift  the  burdea  of  proof 
'  from  the  creditor  to  the  married  woman.  So 
that  now  the  law  is.  that  the  burden  is  upon 
the  wife  to  show  affirmatively  that  the  debt 
contracted  in  her  name  did  not  inure  to  her 
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benefit  or  to  the  benefit  of  her  separate  estate. 
112  U.  B.  447  [28:  766]. 

In  Foriier  v.  New  OrUantlfai.  Bank,  iupra, 
all  of  these  sections  were  very  carefully  con- 
sidered, in  the  light  of  the  XiOuisiana  decis- 
ions bearing  upon  them,  and  It  was  held, 
Mr,  Justice  Woods  delivering  the  opinion, 
that  the  certificate  of  the  judffe  was  not  con- 
clusive evidence  of  the  fact  Uiat  money  lent 
to  a  married  woman  was  for  her  sole  use  and 
benefit:  but  that  she  might  be  allowed  to 
contradict  it.  the  burden  of  proof  being  upon 
her  to  show  that  It  did  not  inure  to  her  bene- 
fit. 

In  Oh4nffe  V.  (Hiter,  88  Jm.  Ann.  1008.  1010, 
it  was  held  that  in  transactions  of  this  nature 
parol  evidence  was  admissible  to  prove  that 
the  debt  for  which  the  note  and  mortgage 
were  given  was  in  reality  the  debt  of  the 
hnslMmd.  and  was  not  contracted  by  the 
wife  for  her  own  use  and  benefit.  The  same 
doctrine  was  announced  in  Barth  v.  Kaea, 
80  La.  Ann.  940.  and  also  iu  Harang  v.  Blane, 
84  La.  Ann.  683.  686,  and  it  Is  not  open  to 
question. 

Such  being  the  law  of  the  case,  it  was  not 
error  on  the  part  of  the  court  to  give  the  in- 
struction set  forth  In  the  second  Dili  of  ex- 
oeptions.  The  established  facts  were,  that 
the  insurance  company  received  the  first  note 
long  after  It  was  due.  and  merely  as  collateral 
securltv  for  a  loan  made  to  Charles  LAfltte, 
the  husband  of  the  defendant ;  that  the  second 
note  was  not  a  novation  of  that  note,  but  was 
merely  an  accommodation  note,  representing 
the  original  Indebtedness,  and  was  given  by 
the  defendant  under  the  controlling  influence 
of  her  husband  and  upon  the  pressing  solici- 
tations of  the  Insurance  company ;  and  thut 
the  plaintiff  herein  was  cognizant  of  those 
facts  when  he  purchased  them.  The  law 
being  that  the  wife  could  not  be  bound  for 
the  debts  of  her  husband  contracted  during 
coverture ;  that  she  might  be  allowed  to  prove 
by  parol  evidence  that  no  part  of  the  consid- 
eration of  the  notes  inured  to  the  benefit 
of  her  separate  estate :  and  the  note  on  its 
face  showing  that  it  was  the  note  of  a  mar- 
ried woman.— it  was  certainly  not  error  to 
Instruct  the  jury  that  they  might  consider 
the  question  whether  the  defenc&nt  had  re- 
ceived any  consideration  for  the  note.  The 
second  proposition  contained  in  this  charge 
of  the  court  was,  tliat.  though  there  had  been 
an  authorization  by  the  judge,  if.  as  a  mat- 
ter of  fact,  the  company  taking  the  note  had 
advanced  the  money  to  the  husband,  know- 
ing it  to  be  for  his  benefit,  the  wife  would 
not  be  bound  for  the  payment  of  the  note, 
nor  would  her  property  tie  bound.  That  such 
is  the  law  of  Louisiana  we  think  there  can 
be  no  doubt  Claterie  v.  Qerodiae,  80  La. 
Ann.  291.  298 ;  Fcniier  v.  New  OrUane  Nai. 
Bank,  tupra,  and  cases  there  cited. 

It  is  equally  clear  that  any  statements  made 
bj.  the  husband  with  reference  to  interest 
having  been  Mid  upon  the  first  note  up  to 
January  4,  1974,  cannot  bind  the  wife,  es- 
pecially as  there  were  no  indorsements  of 
interest  on  the  note  itself. 

With  respect  to  the  execution  of  the  second 
note  and  the  mortgage,  on  October  80.  1879. 
the  case  is  no  better.    No  new  consideration 
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Sassed,  and  they  represented  the  same  in- 
ebtedness  as  the  first  note  and  mortgaf^e — 
an  indebtedness  which  we  have  shown  was 
not  binding  on  the  wife  or  on  her  separate 
estate. 

With  respect  to  the  five  instructions  asked 
for  by  the  plaintiff,  which  the  court  refused 
to  give,  very  little  need  be  said.  The  bill 
of  exceptions  states  that  the  court  refused  to 
f^i  ve  those  instructions  for  the  reason  that  the 
issues  upon  the  evidence  which  had  been  in- 
troduced were  such  as  had  been  stated  by  the 
court  in  its  eeneral  charge  as  embodi^  in 
the  second  bill  of  exceptions.  So  far  as  these 
instructions  were  correct  and  were  applicable 
to  the  facts  of  the  case,  the  substance  of  them 
had  already  been  given  to  the  Jury  in  the 
general  charge,  as  set  forth  in  the  second  bill 
of  exceptions,  and  the  refusal  of  the  court 
to  repeat  them  in  other  language  was  not  error. 
There  are  no  other  features  of  the  case 
that  call  for  special  mention.  We  are  satis- 
fied that  the  judgment  of  the  eaurt  below  wt$ 
ean-eet,  and  it  i$  affirmed. 

Mr,  Jttstiee  Browii»  not  having  been  a 
member  of  the  court  when  tliis  case  was  ar- 
gued, took  no  part  in  its  decision. 

The  Chief  Justice  was  not  present  at 
the  argument,  and  took  no  part  in  the  decis- 
ion. 


CHICAGO  DISTILUNO  COMPANY,  Fiff- 

in  Err,^ 

RENSSELAER  STONE,  Collector  of  In- 
ternal Revenue. 

(See  a  a  Reporter*8  ed.  647-tti.) 

Tax  againet  a  disiiUer—oter-produeium  of  dis- 
tillery. 

h  The  Statute  which  hnposes  an  extra  aoMMment 
airatiist  a  distiller  for  over-productton  of  spirtti 
(Bev.  Stat,  f  8300)  does  not  make  the  averaice  dally 
capacity  of  the  distillery  the  standard,  but  its  real 
capacity. 

SL  Where  a  distiller  produces  no  more  spirits  than 
the  real  capadtj  of  his  distiUery,  but  the  quantity 
18  more  than  its  averaffe  daily  capacity  as  ascer- 
tained according  to  a  regulation  of  the  Treasury 
Department^  he  is  not  liable  to  an  asMssment  at 
the  rate  of  OOc  per  gallon  on  what  he  has  pro- 
duced over  the  average  daily  capacity  of  the  dto* 
tiilery  as  lized  according  to  such  regulation,  but 
only  to  an  asMssment  at  the  usual  rate  of  70a  per 
gallon. 

INo.  180.] 

Argued  and  SubmhUd  Jan.  6,  2891.      Decided 

May  tS,  2891. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois to  review  a  Judgment  for  defendant,  a 
Collector  of  Internal  Revenue,  in  an  action  to 
recover  an  unlawful  tax  on  excess  of  spirits 
produced  bj  a  distillery  beyond  its  rated  capac- 
ity,   ueeereed. 

VCTm,^Whenaei  l^^mcHon  to  rertrolfi  th«  eoOee- 
UanofaUjmwabeoramUd,  See  note  to  Dows  v. 
Chicago,  90:  tt. 

Ifken  toMs  aispoOg  cuMStsd  eon  te  rseoeered  hcufc. 
Bee  note  to  Brsklne  v.  Van  Andale  tl:  SSL 
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The  facts  are  stated  in  the  opinion. 

Meesre.  Joseph  Kirklana  and  Green  B. 
Raiim  for  plaintiff  in  error. 

Mr,  Wm.  H«  Tall,  SoUdtcrOen,,  for  de- 
fendant in  error: 

The  survey  of  daUy  capacity  is  conclusive  on 
the  distiller. 

United  Statet  v.  Ferrarg,  98  XT.  8.  625  (28: 
882);  Wrig/U  T.  United  Statee,  106  U.  8.  281 
(27:  727). 

Mr,  Justice  Bradlejr  delivered  the  opinion 
of  the  court : 

This  was  an  action  brought  by  the  Chicago 
Distilling  Company,  the  plaintiffs  in  error^ 
against  Rensselaer  Stone,  a  Collector  of  In- 
ternal Revenue,  to  recover  a  certain  sum  al- 
leged to  have  been  unlawfully  exacted  by 
him  from  the  plaintiffs  by  assessing  them  for 
a  pretended  excess  of  grain  distill^  by  them 
beyond  the  rated  capacity  of  their  distillery, 
in  the  month  of  September,  1886.  A  Jury 
was  waived  and  the  cause  was  tried  by  tbo 
court  upon  an  agreed  statement  of  facts,  and 
Judgment  rend&red  for  the  defendant.  The 
case  is  now  here  on  writ  of  error.  In  order 
to  a  better  imderstandlng  of  it  a  few  explan* 
atorv  observations  will  be  proper. 

The  law  requires  that  every  distillery, 
before  operations  are  commenced,  ahtM  be 
surveyed  for  the  purpose  of  estimating  and 
determining  its  true  spirit-producing;  capac- 
ity for  a  day  of  twenty-four  hours.  Rev. 
Stat.  sec.  8SS84.  This  is  done  by  ascertain- 
ing the  nimiber  of  fermenting  tubs,  the  ca- 
psicity  of  each  and  the  fermenting  period 
required  for  the  particular  process  to  be  fol- 
lowed. The  distiller  may  use  all  of  his  tubs 
or  only  a  part  of  them.  Those  not  used  are 
sealed  up  by  the  collector  or  his  deputy,  and 
the  distiller  is  only  charged  for  those  which 
are  open ;  but  he  is  obliged  to  pay  the  excise 
due  for  the  full  spirit-producing  capacity  of 
the  latter,  whether  he  manufactures  the 
amount  or  not.  If  be  uses  any  grain  in  ex- 
cess of  the  capacity  of  his  distillery  as  esti- 
mated  according  to  law,  an  assessment  is 
made  against  him  at  the  rate  of  ninety  cents 
for  every  proof  gallon  of  such  excess.  It  is 
an  assessment  of  this  kind  of  which  the  plain- 
tiffs complain.  Whenever  a  distiller  desires 
to  open  or  close  any  of  his  tubs  for  the  pur- 
pose of  increasing  or  reducing  the  capacity 
of  his  distillery,  he  must  give  notice  to  that 
effect  to  the  collector,  who  makes  the  change 
by  sealing  or  opening  the  tubs  designated. 
Rev.  Stat,  sec  8811.  It  is  not  pretended  that 
the  plaintiffs  failed  in  any  respect  to  comply 
with  this  requirement  of  the  law,  or  that  they 
used,  or  ceased  to  use,  any  fermenting  tutis 
without  the  knowledge  and  sanction  of  the 
Collector  of  Internal  Ksvenue. 

Another  provision  of  the  law  requires  that 
on  the  first  of  each  month  a  return  shall  be 
made  to  the  collector  by  the  distiller,  or  his 
principal  manager,  under  oath,  of  the  amount 
of  materials  used  for  the  production  of 
spirits  each  day  during  the  previous  month, 
and  the  number  of  gallons  and  proof -gal  Ions 
of  spirits  produced  and  placed  In  the  ware* 
house.    Rev.  Stot.  sees.  8807,  8800. 

In  the  present  case  there  is  no  dhq;>nto  m 
to  the  bona  fides  of  the  plaintiff^  or  as  to 
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Rereoue  for  the  Fiist  District  of  IlliaoU), 
under  proteit,  the  mm  of  flIty-wTen  dolUra 
and  elghtj-thr«e  cents,  on  the  aeth  dey  of 
Aarust.  1880. 

"8.  TheMidCompuiy,  in  September,  188S, 
optiratad  »  duly  bonded  uid  registered  dtetll- 
lerr,  knownudlstlUerTNa,  0,  Pint  District 
of  Illinois. 

"8.  By  Koremment  surrey  the  ssld  distil- 
lery contained  Dfteen  fermeotloK  tubs,  num- 
bered No.  1  to  No.  10  inclusive,  encb 
bsTioK  n  total  working  capacity  of  488.46 
bushels  of  grain.  It  was  using,  under  the 
^id  surrey,  a  thiee-dav  fermentlnc  period. 
aim]  nnder  the  regulations  of  the  Treasury 
Department  the  dstly  capacity  of  each  fer- 
nentlng  tub  was  one  thlra  of  the  totsi  work- 
ing capacity— that  Is  to  say,  148.19  bushels 
of  grain. 

"4.  The  following  table  is  a  true  statement 
of  the  openings  and  cloalngs  of  fermenting 
tabs  ami  the  mashlngs  of  vntin  and  distil- 
lations of  spirits  during  September,  188S, 
and  also  of  the  grain  in  ma.<<ii  brought  for- 
ward tma  the  preceding  moatL.  and  of  the 
Kin  in  mash  carried  forward  to  thesucceed- 
mooth,  and  the  notlcea  for  such  openings 
an3  closings  of  fermenting  tabs  were  duly 
flled  in  apt  time  and  proper  form,  and  toe 
desiniBted  fermenting  tuba  were  regularly, 
by  the  authorised  agents  of  the  government, 
npened  at  the  times  speclBed,  and  the  respec- 
tive quantities  of  gnin  named  In  the  mid 
table  as  maslMd  and  distilled  were  the  qunn- 
titles  which  ware  actually  made  and  dli- 
lllletl;  all  as  therein  set  forth  under  appro- 
priate beadlnga.' 

(Omitting  the  flntpait  of  the  month  as  not 
material,  the  headings  and  details  of  tha 
t4«  U.  8. 


0.  A  certain  sssessmentot  tax  In  the  sum 
of  flfty-seven  dollars  and  elgbty-tbree  cents 
was  made  in  regular  form  and  apt  time 
against  the  Chicago  Distilling  Company  by 
the  commissioner  of  Internal  revenue,  acting 
on  bebalf  of  tba  United  Butea.  sod  was  duly 
certified  to  the  defendant  herein  for  coltectioa 
from  the  plaintiff  herein.  The  ground  for 
said  assessment  was  that  during  the  month  of 
September,  1883,  aa  decided  bv  said  commis- 
sioner, tbm  was  used  at  said  dlstlllerr  for 
the  production  of  spirits  by  tba  dUtlller, 
this  plaintiff,  a  certain  quantity  of  grain,  lo 
wit,  394A^  bushels,  In  excess  of  the  capacity 
of  said  distillery  (or  said  month  as  estimated 
according  to  law  ;  said  commiMlonet  decid- 
ing that  said  capacity  for  each  and  every 
working  day  during  said  month  was  aa  set 
forth  In  that  part  of  the  following  tabular 
sUtement  which  Is  marked  A,  but  this  plain- 
tiff claiming  it  to  be  asset  forth  In  that  part 
-•  — ij  _._.. which  Is  marked  B. 
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*'6.  The  demand  for  and  collection  of  the 
said  sum  of  money  from  the  plaintiff  by  the 
defendant  was  made  by  the  defendant  under 
and  by  virtue  of  the  said  assessment  by  the 
commissioner  of  internal  revenue. 

**7.  The  plaintiff,  before  the  said  tax  was 
assessed,  petitioned  the  commissioner  of  in- 
ternal revenue  that  the  same  be  not  assessed ; 
after  the  assessment  was  made  he  petitioned 
that  the  assessment  might  be  abated,  and 
after  payment  as  above  set  forth  he  petitioned 
that  the  sum  paid  might  be  refunded ;  all 
wliich  petitions  were  denied  by  the  said 
conmiissioner." 

The  agreed  statement  then  sets  forth  a 
document  known  as  Circular  238,  being  a 
regulation  of  the  Treasury  Department  issued 
in  due  form,  ami  known  to  the  plaintiffs.  As 
we  understand  the  counsel  for  the  govern- 
ment, it  is  claimed  by  the  defendant  that  this 
circular  fixes  and  defines  the  daily  producing 
capacity  of  a  distillery  b^  taking  the  aver- 
age capacity  of  the  fermenting  period  of  three 
days,  or  four  days,  or  whatever  it  may  be. 
Thus,  if  the  fermenting  period  is  three  days, 
and  the  producing  capacity  is  500  bushels  of 
grain  the  first  day,  500  the  second  day  and  200 
the  third  day,  the  average  for  the  three  days  is 
400  bushels ;  and  the  circular  makes  this  aver- 
age the  daily  capacity.  So  long  as  the  fer- 
menting period  comes  wholly  within  the 
calendar  month  no  diflSculty  occurs ;  for  then 
the  actual  results  of  the  three  davs'  work 
agree  with  the  result  for  the  same  days  pro- 
duced by  the  fictitious  daily  capacity  im- 
posed by  the  circular.  But  when,  as  in  the 
present  case,  it  happens  that  two  of  the  days 
come  in  one  month  (September)  and  the  ti^ird 
comes  in  the  next  month  (October),  a  dis- 
crepancy arises  in  the  former  month  between 
the  fiction  and  the  fact.  The  three  days  in 
group  came  on  the  29th  and  80th  of  Septem- 
ber and  the  1st  of  October.  The  actual  pro- 
duction, as  well  as  capacity,  on  the  first  two 
days  was  1815.50  bushels  of  distilled  mash 
each  day,  beinir  the  product  of  three  tubs 
filled  on  the  25th  of  September  and  three 
others  on  the  26th  of  that  month,  whilst  on 
the  1st  of  October  the  production  was  only 
877  bushels,  being  the  product  of  two  tubs 
filled  on  the  28th  of  September  (Sunday,  the 
27th,  not  being  counted) .  The  production  of 
the  whole  three  days,  therefore,  was  8,5(18 
bushels  (or,  precisely,  3,507.71  bushels),  one 
third  of  which,  namely,  1,169.24,  being  the 
average  production  per  day,  was  prescribed 
by  the  department  circular  as  the  daily  pro- 
ducinsr  capacity  of  the  distillery  at  that  time. 
This  fictitious  estimate  made  the  producing 
capacity  of  the  two  last  days  of  September 
equal  to  only  2,838.48  bushels,  whilst  the 
actual  production  for  those  two  days  was  2,  • 
631  bushels,  an  excess  of  202.52  bushels, 
which,  together  with  some  minute  fractional 
differences  during  the  rest  of  the  month, 
amounted  in  all  to  294.81  bushels,  for  which 
the  assessment  complained  of  by  the  plain- 
tiffs was  made.  Now,  although  this  very 
excess  of  production  over  the  estimated  capac- 
ity in  September  will  be  balanc^  by  a  cor- 
responding deficiency  in  October,  yet  the  dis- 
tiller gets  no  benefit  from  that.    He  never 
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gets  any  credit  for  deficiency,  baft  if  tlvi|» 
charged  extra  for  any  exceM. 

It  seems  to  us  perfectly  apparent  fromtUt 
statement  that  Uie  distiller  is  subjected  toia 
unjust  mulct,  or  assessment,  by  a  mere  fic- 
tion. The  counsel  for  the  government  argiw 
that  the  commissioner  of  internal  RTenoe 
could  not  do  otherwise  than  as  he  did  in  pre- 
scribing the  requirements  of  Circnlir  238, 
because  the  Statute  requires  that  the  origiiial 
survey  of  the  distillery  shall  detennine  ita 
true  spirit*  producing  capacity  for  a  day  of 
twenty-four  hours,  and  the  same  expresioB, 

E reducing  capacity  **for  every  twenty-fbor 
ours, "  IS  prescribed  in  tbe  form  of  notiet 
to  be  ^iven  by  the  distiller  in  declaring  U» 
intention  to  carry  on  the  buaineas,  and  is  ap- 
plying for  a  reduction  or  change  of  ctptdtf 
in  his  establishment  Rev.  Stat  SSfltt^  Sttl. 
But  those  expressions  evidently  mean  no  nuit 
than  average  producing  capacity  in  a  given 
time.  ''A  day  of  twenty-four  hoon'  it 
named  for  the  purpose  of  expreasing  witk 
greater  certainty  and  preciaion  the  ezMft 
period  of  duration  for  which  the  aventge  oi- 
pacity  of  production  was  to  be  ascnwMd 
or  fixed.  That  nothing  but  "average*  im 
intended  Is  manifest  from  the  fact  that  o» 
distillery  under  ordinary  conditioot  hssaij 
spirit- producing  capacity  in  twenty-fov 
hours.  It  requires  three  days,  four  dayik  Ml 
sometimes  six  days,  to  produce  the  aitieii 
desired.  And  the  Statute  whidi  imposei  a 
extra  assessment  forover-productloiidoeiiol 
make  the  average  daily  capacity  the  slaiidiidL 
but  merely  the  capacity  of  the  diatillm 
The  words  are :  "If  the  oommiwioiwr  M 
that  the  distiller  has  used  any  gnAncfWh 
lasses  in  excess  of  the  capacity  of  bit  diMfl- 
lerv  as  estimated  according  to  law,  be  Aill 
make  an  assessment  against  the  distiller  il 
the  rate  of  ninety  cents  for  ertrj  pnof-fd- 
Ion  of  spirits  that  should  have  Deea  pn* 
duced  from  the  grain  or  molaans  so  and 
in  excess."  Rev.  Stat.  sec.  8809.  Tte  ci- 
pression,  "the  capacity  of  his  distllleiy,  il 
estimated  according  to  law,"  clearly  icta 
to  the  real  capacity  as  thus  ascertaiiwd,  wd 
not  to  a  fictitious  capacity  for  any  partieoltf 
day  or  days. 

As  the  judgment  of  Hie  ooait  below  «■ 
based  upon  the  view  taken  by  tho  eoasKl  d 
the  government,  we  think  it  was  eiiuiicuui|^ 
and  must  be  reversed.  l%€judgw%eni  %$  r$mm 
accordingly,  and  the  cause  remanded  will 
directions  to  enter  Judgment  for  the  pliii- 
tiff,  and  take  such  further  prooeedinp  it  Mf 

Uiis  opinloB. 


be  in  accordance  with 


MOLLIS  N.  ALBRIGHT  ■ 

GEORGE  0Y8TKR 

(See  &a  Beporfeet^sL 

SeUUment  bthoem 
them. 


h  Where  an  estate  of  a 
divided  between  his  belisbj 

Noxi.-Tlhat  landa  honpM  wOk 
deeded  to  tnuUeheUmgtotHMfLulqQm 

ment  by  tnitCet,  or  eredtt  In  oeeoiMt 
laraUon  cf  truet;  pnp,  gaitmd  5w 


1890. 


Albbioht  t.  Otitbb. 


4ie-517 


14»4) 


llMni  whlob  w«re  tetr  to  «0  tnterettod  and  which 
httT«  been  aoted  upon  tnd  aoqul6Med  in  by  everj* 
ODeoooeemcd  fora  lon^  period,  nioh  agreemeota 
iboald  be  the  baelt  of  final  eetUement  between 
thehein. 
&  Where  one  aoqnlrei  tmet  propertj  with  knowl- 
edce  of  the  truet  to  whioh  It  !■  tobjeot.  he  takee 
tt  BubAeot  to  the  truet 

[Na  188.] 
ArgMmi  and  SubmUUd  Jan,  6. 189L     Decided 

Ma^  MS,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Ooart 
of  the  United  Sutes  for  Ibe  Eattem  Dia* 
tnct  of  Mimouri  diamlaeing  a  fuit  in  equity  for 
an  injunction  to  r«atrain  proceedings  tn  eject* 
Bent  and  to  compel  the  conveyance  of  title  to 
laoda  bj  defendant  to  plaint Ifls.    Betentd. 
The  facts  are  stated  in  the  opinion. 
Mr.  Jaas««  H«  Anderson  for  appellants. 
Mr.  D.  P.  Dymr  for  appelleei. 


Mr.  JuMiee  Itmmmr  deliTered  the  opinion 
of  the  court: 

This  was  a  tuit  in  equity  brought  by  Mol- 
lie  N.  Albriffbt  and  William  £.  Oyster,  by 
their  next  friend,  Dayid  K.  Oyster,  and 
David  K.  Oyster  in  his  own  nght,  citizens 
of  Missouri,  against  George  Oyster,  Marffaret 
Oyster.  Marsaretta  Oyster,  executrix  of  the 
last  will  and  testament  of  Simon  Ovster, 
deceased;  Simon  K.  Oyster  and  lola  E. 
Ohrster,  his  wife,  and  John  Albright,  husband 
of  MoUie  N.  Albright,  citicena  of  Pennsyl- 
▼ania.  Ita  object  was  to  establish  the  title  of 
the  plaintiffs  to  a  laree  amount  of  land  situ- 
ated in  Lewis  County,  Misaouri,  the  legal  title 
to  which  was  in  the  defendant  George  Oyster. 

The  oontroTeray  grows  out  of  a  will  made 
by  Abraham  Oyster,  and  a  subsequent  agree- 
ment in  writing  amonc  the  partiea  to  this 
auit,  who  were  beneflciaries  under  the  will. 
Tiie  plaintiffs  Mollie  N.  Albright  and  WiL 
liam  £.  Oyster  and  the  defendant  Tola  E. 
Oyster  are  the  children  of  the  plaintiff  David 
K.  Oyster. 

Abraham  Oyster  died  in  Lewia  County, 
Missouri,  on  the  10th  day  of  August,  18(B, 
leaTing  four  children,  vis.,  the  plaintiff 
Darid  K.  Oyster,  the  defendants  Margaret 
and  George  Oyster,  and  Simon  Oyster,  since 
deceaaed.  He  left  a  will  datecf  two  daya 
befofv  hia  death,  and  duly  probated  in  the 
County  Cotut  of  Lewis  County,  Missouri, 
OB  the  Slat  of  October.  1888,  which  waa  as 
fallows : 

"It  is  mr  will  that  all  my  real  eatote,  part 
of  which  la  aituate  in  Ctimberland  County, 
State  of  PennsylTania,  a  part  in  Pike  County, 
State  of  niinoia,  and  a  part  in  Lewis  and 
Marion  Countiea,  in  tlie  State  of  Missouri- 
Island  No.  14,  in  the  Mississippi,  opposite 
the  City  of  La  Grange,  is  not  included  in 
Ihia  clause— be  taken  possession  of  as  aoon 
aa  maT  be  br  the  executors  of  this  will,  and 
that  all  auca  parte  thereof  aa  can  ahall  be 
leased  or  rented  until  such  time  aa,  in  the 


Judgment  of  said  executors,  it  will  sell  for 
fair  pricea,  when  they  will  proceed  to  sell 
said  real  estate  to  the  best  adTantage,  all  of 
which  they  are  hereby  authorised  to  barnin, 
sell  and  alien  in  fee  simple,  and  out  ca  the- 
proceeds  of  such  sale  and  rente— 

**1.  I  hereby  give  and  bequeath  to  mj 
daughter,  Martha  Oyster,  ten  thousand  dol- 
lars ($10,000). 

**2  I  give  and  bequeath  to  my  son,  George 
Oyster,  ten  thousand  dollars  ($10,000). 

**8.  Of  the  remainder  of  the  proceeda  of 
the  sales  and  rente  aforesaid  I  give  and  be- 
queath to  miy  aona,  Simon  Oyster,  George 
Oyster  and  David  K.  Ovster,  and  my  daugh- 
ter, Martha  Oyster,  each  an  equal  portion ; 
but  it  is  my  will  that  the  portion  that  falls 
to  my  son  David  K.  Oyster  my  executors  shall 
so  dispose  of  as  that  only  the  interest  annually 
shall  be  paid  to  him ;  alao  that  the  saw-miH 
in  the  City  of  La  Grange  ahall,  until  such 
time  as  my  executors  shall  deem  it  proper 
to  sell  it  as  the  other  real  estate,  be  rented 
to  my  son  David  K.  at  a  fair  sum,  or  to  some 
other  person. 

**Also  that  my  executors  collect  all  the 
debts  owing  to  me,  and  out  of  such  collec- 
tions pay  all  the  expenaea of  the  executorship, 
including  all  feea,  etc. 

**  I  do  hereby  appoint  as  executors  of  this 
will  my  son  George  Oyster  and  my  son-in- 
law  Charlea  Oyster,  both  of  the  (bounty  of 
Cumberland,  and  State  of  Pennsylvania." 

Martha  Oyster  mentioned  in  the  will  is 
known  as  Margaret  Oyster  throughout  these 
proceedings. 

The  billof  complaint  in  this  case  was  filed 
on  the  6th  of  September,  1888 ;  and,  after  set- 
ting out  the  foregoing  facta  in  aomewhat  the 
same  order  as  we  nave  stated  them,  contained 
substantially  the  following  material  aver- 
ments: In  consequence  of  the  executors 
named  in  the  will  not  reaiding  in  Missouri, 
they  were  disqualified  to  act,  under  the  lawa 
of  that  State,  and  on  the  diay  the  will  waa 
probated  the  court  appointed  David  K.  Oys- 
ter administrator  of  the .  estate  of  Abraham 
Oyster,  deceased,  with  the  will  annexed, 
and  he  duly  qualified  aa  such  adminlstrUor. 
Simon  Oyster  and  David  K.  Oyster  were  not 
satisfied  with  the  provisions  of  the  will,  and, 
on  the  18th  of  April.  1860,  the  former  insti- 
tuted a  suit  in  the  Circuit  Court  of  Lewis 
County,  Missouri,  to  have  it  set  aside  and 
declared  null  and  void.  While  that  auit  waa 
pending  Simon  Ovster  died,  leaving  a  will 
in  which  he  appointed  hia  wife  Margaretta 
his  sole  execumx,  with  full  power  to  settle 
up  his  estate.  That  will  waa  duly  probated 
in  the  Orphana'  Court  of  Dauphin  County, 
Pennavlvania,  and  the  executrix  took  upon 
herself  the  execution  of  it. 

OntheSd  of  March,  1868,  thelegsteea  onder 
the  will,  then  living,  and  Margarattn  Ovater, 
executrix,  etc,  as  a  sort  of  compromise  of 
the  suit  instituted  by  Simon  Oy*i^t  e*  efore- 
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iVVinDEe.  MrsBOurl,  on  wni en  steam  saw- 
i^lJs  were  built.  In  consideration  of  11.125; 
ajHl  (i)  JS.OOO.     The  agreement  further  pro- 
vided that.  In  consideration  of  the  foregoing 
narti  of  it  being  fully  complied  with,  the 
jMnalnder  of  the  estate  of  their  rncestor 
should  be  divided   equally   am"rg   George, 
Margaret,  David  K.  and  Ctie  belra  of  Uimon 
Oyster:  and  that,  except  as  io  the   bequests 
mnilo  to  Margaret  and  George  Oyster  of  $10,  ■ 
000  each,  and  as  to  so  much  as  related  to  the 
sair-mlll  property  at  La  Orange,  the  will  ol 
Abraham  Oyster  should  be  fully  executed. 
And  It  was  further  agreed  that,  in  considera- 
tion of  the  above  premises,  the  suit  to  con- 
test  the  will,    brouffht  by  Simon  Ojatfir, 
should  be  forever  abandonod. 

In  pursuance  of  that  agreement,  on  the 
18th  of  April,  1868,  the  suit  instituted  by 
Simon  Oyster  to  have  the  will  set  aside  was 
dlsmisBed.  Afterwards,  in  November,  1809, 
tbe  lands  belonging  to  the  estate  in  Hissourl 
were  sold  at  public  auction.  A  few  days 
before  the  sale  George.  Margaret.  Margaretts, 
«iecutrlx,  etc.,  and  David  K.  Oyster  held  a 
consultation,  at  tbe  reBideoM  of  David  E., 
as  to  the  best  method  of  carrying  out  the  pro- 
visions of  the  will  and  the  subsequent  an«e- 
ment,  at  which  time  it  was  fully  agreed  by 
All  of  them  that  at  tbe  forthcoming  sale 
David  K.  should  bid  Id  for  tbe  benefit  of 
his  children  what  was  then  known  as  the 
"home  farm"  of  Abraham  Oyster,  for  $18,000, 
and  also  940  acres  of  land  in  what  was  known 
as  "Oyster  prairie,"  In  Lewis  County,  In 
ordertnat  they  (his  children)  might  be  made 
to  share  equally,  la  the  distribution  of  the 
estate,  with  the  other  legatees  who  had  re- 
ceived advancements  from  Abraham  Oyster 
during  his  lifetime.  It  was  found,  however, 
that  I^vid  E.,  being  administrator  with  the 
wilt  annexed,  was  precluded,  under  the  laws 
of  Missouri,  from  bidding  at  the  sale ;  and, 
accordingly,  arrangements  satisfactory  to 
all  concerned  were  llnally  made  by  wnich 
David  E.  relinquished  all  right,  title,  claim 
and  Interest  in  and  to  tbe  property  under  tbe 
will  and  the  subsequent  modifying  agree- 
ment.  for  tbe  benefit  of  bis  children,  and 
Simon  E.  Oyster,  the  son  of  Margaret,  and 
theaon-ln-lawo(  David  K..  bid  in  those  two 
last-mentloMd  pieces  of  property— the  former 
for  $ia,  000  and  the  latter  tor  $8.200— for  the 
benefit  of  the  children  of  David  E. 

Afterafew other  tntctaof  prairie  land  had 
been  sold  at  what  seemed  to  those  interested 


to  be  unsatisfactory  prices,  an  nndentandlng 
was  reached  amon^  the  legatees  undor  the 
will  that  the  remainder  of  the  prairie  lands 
should  be  .sold  and  bought  In  by  any  one  of 
them  without  regard  to  price  or  locatlui ; 
and,  in  order  that  such  property  mlnht  he 
equally  divldedamongthem.  It  was  f tirtlieT 
agreed  that  three  appralsera  abould  be  ap- 
pointed to  go  with  the  county  surveyor  upon 
those  prairie  lands  and  divide  them  into 
four  equal  parts.  The  sale  then  proceeded 
to  completion,  and  the  purchasers  at  the  sals 
received  their  deeds  from  David  E.,  as  sd- 
ministrator.  Afterwards,  in  pursuance  of  th« 
agreement  last  above  referred  to,  three  ap- 
praisers were  appointed,  who  made  division 


nearly  as  y 


lual  parts,  as 
I  pooslble  according  to  thelt 
THiuH.  lUBteupon,  by  virtue  of  «  mutual 
agreement  between  tbebeneflclariea  under  the 
will,  they  selected  their  rapectlve  portions 
of  the  lands  divided  as  aforesaid  in  the  fol- 
lowing order:  (1)  George  Oyster,  (S)  Mar- 
garet Oyster,  (8)  Margaretta  Oyster,  execu- 
trix, etc  and  (4)  Simon  E.  Oyster,  for  th« 
beueSt  of  the  children  of  David  E.  Oyster. 
Accordingly  deeds  were  m»d«  to  each  one  of 
them  by  David  E.,  as  admin Istmtor,  loclnd- 
lug  absolute  deeds  to  Simon  E.  of  the  two 
first- mentioned  properties  and  tbe  last  divis- 
ion of  the  pnlrle  laud.  In  making  convey- 
ances the  prairie  land  property  was  treated 
aa  if  it  had  been  bid  in  at  tbe  administrator's 
sale.  The  grantees  In  those  conveyances 
thereupon  took  possession  of  the  property  .,„, 
conveyed  to  them,  respectively,  ana  contln-  [••"1 
'^ed  to  hold  it  ever  afterwards. 

Subsequently,  on  the  lllh  of  September, 
B71,  the  Circuit  Court  of  Lewis  County. 
Missouri,  appointed  one  Robinson  tnutoe  for 


the  appntisers  for  tbe  benefit  of  those  chil- 
dren, and  authorlied   him  to  receive  said 

>perty  at  thepricet  at  which  It  had  been  bid 
by  Simon  E.,  as  aforesaid.  Tbe  trustee 
made  demand  therefor  of  Simon  E.,  hut  the 
latter,  acting  under  the  influence  of  the 
defendant  George  Oyster,  declined  to  make 
such  transfer ;  and  soon  thereafter  the  trustee 
died  without  having  begun  any  proceedings 
to  compel  such  conveyance. 

Tbe  deeds  to  Simon  E.,  although  sbaoluts 
In  form  and  purporting  to  have  been  exe- 
cuted In  consideration  of  $31,000,  i 


by  Simon  E.  with  the  distinct  understanding 
that  he  should  hold  the  property  as  the  trnsteo 
for  the  benefit  of  the  children  of  David  E., 


consideration  whatever  was  paid  by 
him,  all  of  which  facta  were  well  known  to 
all  the  beneficiaries  of  the  estate.  But, 
nevertheless,  on  the  10th  day  of  February. 
18S1,  Simon  E..  with  full  knowledge  of  all 
the  facts  in  the  premises,  and  In  violation 
of  the  trust  reposed  in  him,  In  constderatloa 
of  the  sum  of  five  dollan  (which  was  never 
paid),  conveyed  the  property  deeded  to  him 
as  aforesaid  to  the  defendant  George  Oyster, 
who  also  had  full  knowledge  of  all  tbOM 
facta  and  circumstancea  relative  to  said  trust, 
and  who,  in  fact,  was  mainly  instrumental 
in  procuring  sudi  oonveyanco  to  himsslt,  by 
149  D.  t>. 
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representioff  to  Simon  E. ,  who  was  then  very !  sale  of  the  property  by  the  administrator  to  be 
sick,  that  if  he  should  die  it  would  involye  i  substantially  as  stated  in  the  bill ;  but 
his  estate  in  much  litigation,  and  that  he  averred  that  the  real  agreement  entered  into 


(Qeorge)  would  indenmiN'  him  (Simon  K.) 
against  any  loss  which  he  might  suffer  by 
reason  of  such  coDTeyance. 

At  the  time  of  the  partition  and  sale  afore- 
said the  children  of  David  K.  were  all 
minors  and  unmiuried.  But  subsequently  the 
daughter,  lola  E.,  intermarried  with  said 
Simon  K. ,  and  moved  to  Pennsylvania.  The 
other  daughter  married  the  defendant  John 
Albright,  but  both  she  and  her  brother,  Wil- 
liam E.,  have  always  lived  with  their  father, 
who  had  been  in  possesAion  and  enjoyment 
of  the  lands  so  conveyed  to  Simon  xl.  ever 


by  the  legatees  under  the  will,  with  respect 
to  the  purchase  of  certain  of  the  lands  by 
the  legatees  and  dieir  subsequent  partition, 
was  this :  That  the  share  of  each  legatee,  as 
ascertained  by  the  partition  proceedings 
mentioned  in  the  bill,  should  be  paid  for  by 
each  one,  respectively,  and  the  prices  there- 
for should  be  treated  as  assets  of  the  estate, 
to  be  disposed  of  by  the  administrator  in  the 
proper  execution  of  the  wi\}  and  the  modi- 
fying contract. 

The  answer  then  averred  that,  at  the  sale, 
property  to  the  value  of  $4,920  was  sold  to 


since  that  conveyance,  with  the  consent  of  strangers,  and  the  remainder  of  it  was  bid 
his  children,  holding  the  same  for  their  in  by  the  four  legatees  or  by  someone  in 
benefit.  ^  I  their  interest  under  the  amement ;  that  the 

Soon  after  the  defendant  Oeorge  Oyster  got  sale  having  been  concludea,  the  four  legatees 
the  legal  title  to  the  lands  in  question,  he  under  the  will  met  and  mutually  agreea  upon 


instituted  a  suit  in  ejectment  against  David 
K.,  which,  under  a  stipulation  between  the 
parties  to  that  suit,  resulted  in  a  judgment 
of  ouster  against  David  K.  on  the  80th  of 
April,  1888.  At  the  same  time  the  plaintiff 
in  that  suit  agreed  not  to  cause  execution  to 
issue  on  his  judgment  before  the  1st  of  May, 
1884,  in  order  that  the  plaintiffs  in  this  suit 
might  have  time  to  file  this  bill,  to  test  their 
equitable  rights  to  the  property  in  dispute. 
The  bill  further  stated  that  the  reason  the 

Elaintift  Mollie  N.  Albright  appeared  by 
er  next  friend,  and  her  husband,  John  Al- 
bright, was  made  a  defendant,  was  because 
they  did  not  live  together,  and  he  refused  to 
join  as  a  co-plaintiff  with  her ;  and  that  Uie 
reason  lola  E.   Oyster  was  not  made  a  co- 

Slaintiff  was  because  she  was  under  the  in- 
uence  and  control  of  her  husband,  Simon 
E.,  who  refused  to  join  as  a  co-plaintiff  in 
this  suit. 

The  prayer  of  the  bill  was  for  an  injunc- 
tion to  restrain  the  defendant  Qeorge  Oyster 
from  causing  execution  to  issue  on  the  afore- 
said judgment  in  the  ejectment  proceedings, 
and  for  a  decree  directing  him  to  convey  the 

Sroperty  in  dispute  to  the  plaintiffs  and  the 
efendant  lola  E.  Oyster,  on  the  ground  that 
the  conveyance  of  tne  property  to  Simon  K. 
Oyster  was  made  in  trust  for  their  use  and 
benefit,  that  it  had  been  fully  paid  for  out 
of  David  K.  Oyster's  distributive  share  of 
the  estate  of  his  father,  and  that  the  defend- 
ant Oeorge  Oyster  acquired  the  property 
with  knowledge  of  the  trust,  and  parted  with 
no  value  therefor ;  and  fo7  o^er  and  further 
relief,  etc. 

George  Oyeter  filed  an  answer  to  the  bill, 
and  the  main  issues  in  the  case  arise  out  of 
the  bill  and  that  answer.  It  was  in  sub- 
stance as  follows :  It  admitted  all  the  aver- 
ments contained  in  the  bill  up  to  and  includ- 
ing the  making  of  the  agreement  of  March 
8,  1868,  modifying  the  terms  of  the  will ; 
and  averred  in  relation  to  that  matter  that 
the  respondent  had  never  refused  to  be  bound 
bjr  that  agreement,  but  that  plaintiff  David 


had  persistently  ignored  the  obligations 
which  that  instrument  imposed  upon  him, 
although  he  had  been  quite  willing  to  accept 
the  benefits  which  it  conferred.  It  further 
admitted  the  main  facts  in  relation  to  the 
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the  division  that  should  be  made  of  the  prop< 
erty  bid  in  by  them,  whereby  $8,500  worth 
of  lands  fell  to  each  respondent,  Margaret 
and  Margaretta,  executrix,  etc.,  and  $6,000 
worth  to  them  jointly  (none  of  which  are  in 
dispute),  and  all  the  remainder  of  the  prop- 
erty, that  in  dispute,  was  apportioned  to 
David  K.  for  $21,800 ;  that  all  of  that  prop- 
erty was  to  be  accounted  for  by  them,  re- 
spectively, according  to  its  amount  and 
value ;  that,  as  the  property  apportioned  to 
David  E.  was  more  than  his  share  under  the 
will  and  the  modifying  agreement,  it  was 
agreed  that  the  title  to  that  property  should 
remain  in  the  estate  until  paid  for  by  him, 
and  be  charseable  with  the  purchase  money ; 
that  the  dee&  were  made  in  pursuance  of  that 
agreement  or  understanding;  that  respon- 
dent, Margaret  and  Margaretta,  executrix, 
etc.,  each  paid  to  the  administrator  the  price 
of  the  lands  allotted  to  them  respectively,  but 
that  the  purchase  price  of  the  land  conveyed 
by  Simon  E.  was  not  paid  by  him,  by  David 
K.  or  by  anyone  else;  that  David  E.,  as 
administrator,  was  chargeable  with  the  pur- 
chase price  of  the  land  conveyed  to  Simon 
E.,  and  with  $4, 920  purchase  money  of  land 
sold  to  strangers,  and  with  other  property 
which  came  into  his  hands,  the  precise 
amount  of  which  was  unknown  to  respondent ; 
and  that  David  E. ,  in  making  the  convey- 
ances to  Simon  E.  without  payment  of  the 
purchase  price,  acted  in  violation  of  hi& 
official  duty,  and  the  conve}rance  thus  oper- 
ated'to  invest  Simon  E.  with  the  title  to 
the  property  thus  conveyed,  subject  to  the 
incumbrance  for  purchase  money,  and  to 
constitute  him  a  trustee  o^  said  property  for 
the  legatees  under  the  will  for  their  respec- 
tive shares  in  the  estate  of  the  testator  remain- 
ing unsatisfied,  viz.,  to  rr^spondent,  $4,975, 
to  Margaret,  $2,887,  and  to  Margaretta,  ex- 
ecutrix, etc.,  $5,280. 

It  was  denied  that  the  "house  farm"  and 
the  640  acres  of  prairie  lands,  or  either  of 
them,  was  bid  in  for  the  benefit  of  the  chil- 
dren of  David  E.,  or  that  Simon  E.  ever  held 
said  lands  upon  any  trust  whatever  for  said 
children.  It  was  then  averred  that  the  al- 
leged trust  in  Simon  E.  was  void  under  the 
Missouri  Statute  of  Frauds,  because  it  was 
not  in  writing.    Further  answering,  respond- 
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ent  admitted  that  Simon  K.  never  paid  any 
consideration  for  the  property  in  dispute; 
and  averred  that  neither  did  the  plaintiffs, 
who  claim  to  be  his  eestuis  que  truMt,  ever  pay 
any  consideration  therefor,  and  that  plaintiffs 
should  be  estopped  from  averring  the  con- 
sideration in  the  deed  to  Simon  E.  to  have 
been  other  than  that  stated  in  the  deed. 

The  conveyance  of  Simon  K.  to  respondent 
was  admitti^,  but  it  was  denied  that  any 
unfair  means  were  adopted  by  respondent  as 
an  inducement  to  that  conveyance.  And  it 
was  further  averred  that  the  convevance  was 
taken  by  respondent,  not  for  his  sole  use  and 
benefit,  as  alleged  in  the  bill,  but  in  trust 
for  the  benefit  oi  the  legatees  under  the  will, 
as  the  only  means  of  securing  the  amounts 
due  from  David  K.  to  the  other  legatees, 
David  E.  and  hifl  sureties  on  his  official  bond 
being  wholly  insolvent ;  that  all  acts  done 
by  respondent  since  he  secured  the  title  to 
the  property  were  likewise  in  the  execution 
of  said  trust;  and  that  respondent  is  still 
claiming  to  hold  the  property  in  trust  as 
aforesaid. 

Without  going  more  into  detail.  It  is 
safflcient  to  say  that  any  and  all  other  ma- 
terial averments  in  the  bill  charging  the 
respondent  with  anv  illegal  practices  or  any 
wrong  were  specifically  denied  by  him,  as 
was  also  the  averment  that  respondent  was 
holding  the  property  in  trust  for  the  children 
of  David  K. ;  and  it  was  prayed  that  the  bill 
be  dismissed. 

Margaret  Oyster  and  Margaretta  Oyster, 
executrix,  etc.,  filed  separate  demurrers  to 
the  bill  on  the  ground  that  it  did  not  allege 
that  those  defendants  had  any  interest  in  the 
lands  mentioned  in  the  bill  adverse  to  plain- 
tiffs, or  that  those  defendants  did  in  any  way 
controvert  or  deny,  or  had  in  any  way  con- 
troverted or  denied,  the  rights  of  plaintiffs 
to  the  relief  demanded,  or  that  those  defend- 
ants were  in  any  way  interested  or  concerned 
in  the  granting  or  refusal  of  the  relief  de- 
manded: and  because  no  case  was  stated 
which  entitled  plaintiffs  to  any  discovery  or 
relief  against  those  defendants. 

lola  E.  Oyster  filed  a  disclaimer;  and 
Simon  K.  fil^  a  plea  that  the  trust  alleged 
to  have  been  in  him  was  not  in  writing,  and 
was  therefore  void  under  the  laws  of  Mis- 
souri. 

The  plaintiffs  filed  exc^ntions  to  that  part 
of  the  answer  of  George  Oyster  which  set  up 
the  Statute  of  Missouri  to  defeat  the  trust, 
and  also  to  the  plea  of  Simon  K.  Oyster 
setting  up  the  same  defense,  on  the  grounds 
(1)  that  the  facts  alleged  in  the  bill  took  the 
case  out  of  the  operation  of  the  Statute,  (2) 
that  there  had  been  a  part  performance  wnich 
took  the  case  out  of  the  operation  of  the 
Statute,  and  (8)  becauae  the  alleged  trust 
was  a  resulting  trust. 

On  the  81st  of  January,  1884,  the  court 
entered  an  order  overruling  the  demurrers  of 
Margaret  and  Margaretta  Ovster,  sustaining 
the  exceptions  to  the  plea  of  Simon  E.,  and 
the  first  exception  to  the  answer  of  G^rge 
Oyster,  overruling  the  other  exceptions  to 
the  answer,  and  giving  the  defendant  Simon 
K.  !eave  to  answer  in  twenty  days.  The 
opinion  of  tht  court  on  these  points,  deliv- 
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ered  by  Ju€be  Treat,  is  found  in  19  hL 
Rep.  849.     On  the  4th  of  Febmaiy,  18M, 
the  plaintiffs  filed  a  reply  to  the  tuBwif  ol 
George  Oyster;  and  on  the  18th  of  the  wm 
month  Simon  K.  Oyster  filed  an  answer  to 
the  bill,  in  which  he  admitted  many  <^  tls 
facts  alleg^  in  the  bill,  among  othentkil 
he  never  paid  any  of  the  consideration  nsnid 
in  the  deed  to  him ;  and  averr^  that  it  m 
never  expected  of  him  that  he  diould  pay  it, 
but,  on  the  contrary,  it  was  underBtood  tlirt  * 
David  K.  should   pay   it.     He  further  ad- 
mitted that  he  conveyed  the  property  In  dit- 
piite  to  the  defendant  George  Oyster,  boi 
denied  that  he  violated  any  trust  in  so  do- 
ing, and  further  denied  any  eonfedencj  or 
any  intention  on  his  part   to  commit  say 
wrongful  acts  in  the   transaction,  or  to 
late  any  trust  reposed  in  him. 

Replication  was  also  filed  to  this 
and  the  case  being  thus  at  issue  a  considv- 
able  amount  of  testimony  was  taken.  Tht 
case  was  heard  upon  the  pleadings  and  pnMfc 
and  arguments  of  counsel,  and  on  the  IM  of 
December,  1884,  the  circuit  court  entend  a 
decree  dismissing  the  bill  of  complsii^ 
without  prejudice  to  any  rights  that  ths 
parties  might  have  in  the  final  adminisliitte 
of  the  trusts  which  were  found  tolnvsd^ 
volved  on  the  defendant  George  Qyskr,  Wr 
the  deed  from  Simon  E.  and  the  sfoNM 
contract  of  March  8,  1888,  modiiyi^  ths 
will  of   Abraham  Oyster,   deceosed.     lW 
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opinion  of  the  court,  delivered  bf  Mm 
Treat,  is  found  in  22  Fed.  Bep.  M.  in 
appeal  from  that  decree  brinn  tbe  esi 
The  theory  upon  which  this  salt  is  . 
cuted  is,  that  the  complainants  are  the 
ers  in  equity  of  the  real  estate  desarlbed  is 
the  bill,  the  consideration  for  it  baviaf  bHB 
paid  by  the  distributive  sluuo  of  tiie  OOB* 
plainant  David  E.  Ovster,  in  his  hHkm^ 
estate ;  that  part  of  the  property  dssolM 
was  bid  off  at  the  sale  in  1889  by  Simon  X. 
Oyster,  for  the  benefit  of  the  childici  of 
David  E.,  and  the  remainder,  whidi  was  lit 
one-fourth  part  of  the  lands  in  Qyilsr  pitlrii 
set  apart  as  the  share  of  David  &.,  was  Mi 
off  at  the  sale  by  the  heirs;  thai  ill  ^ 
property  was  deeded  to  Simon  K.,  a 
for  David  E.  and  his  children,  lbs 
ance  not  proceeding  directly  to  tte 
flciaries,  because,  under  tbo  law  of  ^ 
David  E.,  being  administrator  c^  lbs 
could  not  convey  to  himself  IndiTldasU^, 
and  his  children  at  that  time  won  mSmami 
and  that  the  conveyance  of  the  pn^pthj  If 
Simon  E.  to  the  defendant  George  Qyilsr  «m 
charged  with  those  trusts.  The  nil  daAai 
of  George  Oyster  is,  that  David  K*  OyrtV 
was  in  arrears  to  the  estate  in  n  Isifi  wm. 
and  for  that  reason  his  share  in  thi  tiMBd 
their  father  was  conveved  to  Bimim  Ki.  ■ 
trustee,  charged  with  that  snm;  indtMbi 
himself  now  holds  the  property  by  eoBfif^ 
ance  from  Simon  E.,  diarced  wilb  tbeUii 
of  himself,  Margaret  and  Mamietti,  ensi* 
trix  of  Simon,  deceised,  for  tbe  nnneid  pj^ 
tion  of  the  purchase  price  from  DnTia  Ki  w 
court  below  found  tnat  tiie  erldsace  did  irt 
sustain  complainant'a  theory  of  ttM  essi,  lii 
acoordinglv  dismissed  tiie  bill  witbont  pit] 
udice  to  the  righto  of  tbe  pertiei  in  tbi  iml 
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admiDistration  of  the  trust  deyoWed  upon 
George  Oyster  bv  the  deed  to  him  from  Simon 
K. ,  and  under  the  contract  of  March  8.  1868, 
mincndatory  of  the  will  of  Abraham  Oyster. 

As  the  whole  question  in  the  case  is  one 
of  fact,  we  have  given  the  evidence  a  very 
careful  examination.  Certain  facts  are  un- 
disputed, or  are  clearlv  proven.  Abraham 
Oyster  died  testate  in  Missouri  in  1863,  leav- 
AuK  a  large  amount  of  property  in  that  State, 
in  Illinois  and  in  Pennsylvania^  He  left 
four  children  surviving  him,  Margaret, 
Simon,  George  and  David  E.  A  few  years 
before  his  death  he  had  made  certain  ad- 
vancements to  Margaret,  George  and  Simon, 
but  had  advanced  nothing  to  David  E.  By 
his  will  he  made  further  preferences  in  favor 
of  George  and  Margaret,  bequeathing  to  them 
$10,000  apiece,  and  then  dividing  the  re- 
mainder of  the  estate  equally  among  the  four 
children.  The  clause  In  the  will  relating  to 
the  share  of  David  K.  was  worded  somewhat 
peculiarly,  as  follows:  "It  is  my  will  that 
the  portion  that  falls  to  my  son,  David  K. 
Oyster,  my  executors  shall  so  dispose  of  as 
that  only  the  interest  annually  shall  be  paid 
to  him.  ^  We  need  not  stop  here  to  consider 
the  legal  effect  of  that  clause.  But  the  evi- 
dence clearly  shows  that,  until  a  very  recent 
period,  the  understanding  of  all  the  legatees 
was,  that  it  conveyed  to  David  E.  only  a 
life  estate  in  the  share  coming  to  him,  with 
a  remainder  over  to  his  children.  The  fore- 
going facts  are  thus  stated  in  the  forefront 
of  the  opinion,  because  upon  them  hinges 
much  that  is  to  follow. 

As  is  usual  when  there  has  been  an  unequal 
division  of  an  estate  among  the  children  of 
ffKAsi  the  testator,  those  receiving  uie  smaller  shares 
|o«»5]  y^Q^  dissatisfied  with  the  will.  Accord- 
ingly, we  find  Simon  Ovster  bringing  a  suit 
to  set  the  will  aside  and  have  it  declared  null 
and  void.  Before  that  suit  was  terminated 
Simon  Oyster  died  leaving  a  will  by  which 
he  appointed  his  widow  (who  was  also  named 
Margaret  and  who  is  the  *'Margaretta** 
throughout  these  proceedings— so  called  be- 
cause she  was  small  of  stature,  and  to  dis- 
tinguish her  from  the  other  Margaret)  execu- 
trix of  his  estate.  Throughout  the  subsequent 
transactions  relating  to  the  estate  of  Abraham 
Oyster,  Margaretta  repreaented  the  share  that 
fell  to  Simon.  To  all  intents  and  purposes 
she  was  treated  by  the  other  legatees  as  the 
legal  representative  of  Simon,  and  has  been 
■o  treateid  by  them  up  to  this  time. 

The  unequal  distribution  of  the  estate  of 
Abraham  Oyster  by  his  will  and  the  suit  of 
Simon  to  set  it  aside  brought  about  the  agree- 
ment in  writing  of  Marcn  8,  1868,  amenda- 
tory of  the  will.  The  object  of  that  agree- 
ment was  to  place  the  children  of  Abraham 
Oyster  on  a  comparatively  equal  footing  re- 
specting the  estate,  and  to  compromise  the 
suit  of  Simon,  for  the  understanding  of  the 
parties  was  that  that  suit  did  not  abate  by 
nis  death.  That  agreement  is  as  averred  In 
.  complainant's  bill ;  but  to  make  its  terms 
fully  understood  It  may  be  necessary  to  ad- 
vert to  certain  facts  brought  out  by  the  evi- 
dence. As  already  stated,  Abraham  Oyster, 
in  his  lifetime,  had  made  advancements  to 
Margaret,  Simon  and  George,  but  had  never 
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advanced  anything  to  David  K.  Those  ad- 
vancements appear  to  have  been  made  in  the 
years  1858  or  1859.  Accordingly,  the  first 
consideration  moving  in  the  agreement  was 
to  place  David  E.  on  a  comparatively  eoual 
footing  with  his  brothers  and  sister.  The 
agreement,  therefore,  provided  that  Margaret. 
Margaretta,  executrix,  and  George  fi£oula 
quitclaim  their  interest  to  David  E.  in  the 
following  property  belonging  to  the  estate : 

(1)  six  hundred  and  forty  acres  of  unim- 
proved land  in  Lewis  County,  Missouri 
(known  as  a  portion  of  the  "  Oyster  prairie" 
lands,  in  the  subsequent  proceedings)  ;  and 

(2)  three  hundred  and  twenty  acres  of  land 
in  Pike  Oounty,  Dlinols.  UBrtain  particu- 
larly described  property  in  La  Grange,  Mis- 
souri, known  as  the  'saw-mill"  property, 
was  to  be  sold  to  David  E.  for  $1.125 :  and 
he  was  to  receive  further  the  sum  of  $5,000 
out  of  the  estate.  In  consideration  of  this 
equalization  of  the  shares  in  the  estate, 
Auirgaret  and  George  still  retained  a  slight  [M9] 
advantage  over  the  other  two  heirs.    True, 

they  relinquished  the  bequesto  of  $10,000 
maae  to  each  of  them  bv  the  will  of  their 
father ;  but  it  was  part  of  the  agreement  that 
they  were  each  to  receive  from  David  E.  and 
Margaretta,  executrix,  eta,  $2,500,  or  $1,250 
apiece  from  each  of  them.  By  the  terms  of 
the  agreement  the  will,  as  thus  modified,  was 
to  be  carried  out.  That  is,  the  other  prop- 
erty of  the  estate  was  to  be  sold  and  the  pro- 
ceeds divided  equally  among  the  four  lega- 
tees. 

Regarding  subsequent  eyents  in  the  dis- 
tribution of  the  estate,  there  is  some  dispute. 
But  we  think  the  evidence,  fairly  and 
reasonably  considered,  warranto  us  in  finding 
the  following:  As  before  stated,  George 
Oyster  was  one  of  the  executors  of  his  faUier's 
will.  In  the  management  and  settling  up 
of  his  father's  estete  in  Illinois  and  Penn- 
sylvania he  had  full  and  absolute  control. 
He  was  the  leading  spirit  of  the  family,  and, 
in  the  matter  of  the  estate,  whatever  was  said 
or  done  by  him  was  acquiesced  in  by  his  sis- 
ter Margaret  and  his  sister-in-law  Margaretta. 
He  conceived  the  idea,  either  originally  or 
after  taking  the  advice  of  counsel,  that  the 
agreement  of  March  8,  1868,  was  not  yalid 
and  binding  upon  the  parties  to  it,  for  the 
reason  that  Margaretta,  as  executrix,  had  no 
power  to  make  any  agreement  or  conveyance 
that  would  be  binding  upon  minor  heirs. 
Accordingly,  while  the  subsequent  proceed- 
ings in  the  settlement  of  the  estete  were 
(^ied  out  on  the  basis  of  the  equality  of 
interesto  represented  by  the  contract  of  March 
8,  1868,  the  proceedings  authorized  by  that 
contract  were  not  adhered  to.  No  quitolaim 
deeds  were  made  to  David  K.  for  the  820 
acres  of  land  in  Illinois,  or  the  640  acres  in 
Lewis  Oounty,  Missouri ;  nor  did  David  E. 
receive  the  $5,000  from  the  estete,  according 
to  the  terms  of  the  contract.  But  an  oral 
agreement  was  reached  at  some  time  after  the 
date  of  the  contract  and  prior  to  the  16tb  of 
November,  1869  (the  precise  date  not  being 
readily  ascerteinable,  nor  is  it  material),  by  QOT] 
which  the  interest  of  David  E.  in  the  estete 
in  Illinois  and  Pennsylvania  was  to  be  con- 
centrated in  what  was  known  as  tha  "bonia 
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farm"  of  Abfahain  OyBter  (at  that  time  and 
■inoe  the  reifdenoe  of  David  K.) ;  and  at  the 
forthcoming  sale  on  said  15th  of  Noyember, 
1869,  David  E.  waa  to  bid  it  in  for  $13,000. 
The  other  property  mentioned  in  the  agree- 
ment of  litfcn  8.  1868,  that  was  to  go  to 
David  K.,  was  also  to  be  bid  in  by  him  at 
that  sale.  This  arrangement  was  made  be- 
cause it  was  believeaby  the  beneficiaries 
under  the  will  that  David  E.  's  share  of  the 
estate  could  not  be  paid  to  him  in  money 
under  tJie  clause  of  the  will  above  quoted, 
but  miffht  be  put  into  real  estate  for  his 
benefit  during  his  lifetime  with  a  remainder 
over  to  his  children ;  and  for  the  further  rea- 
son that  it  was  doubted  if  any  conveyance 
could  be  made  to  David  E.  by  the  other  lega- 
tees that  would  bind  the  minor  heirs  of  David 
E.  and  of  Simon,  especially  by  Kargaretta, 
as  executrix.  This  theory  harmonizes  best 
wiUi  all  the  testimony  in  the  case,  and  is 
borne  out  by  a  letter  of  George  Oyster  to 
David  E.,  dated  at  his  Pennsylvania  home, 
June  11,  1868,  wherein,  after  referring  to  the 
condition  of  affairs  in  relation  to  the  estate, 
and  particularly  to  the  manner  in  which  he 
understood  the  distribution  should  be  made 
by  David  E.  in  the  settlement  of  it,  he  says : 

**  Simon  having  brought  an  action  to  test 
the  validity  of  Other's  will.  His  Executrix 
is  a  Legal  party  to  the  articles  of  Agreement 
we  have  Entered  into,  having  made  his  ob- 
jection in  said  suit  a  part  of  the  considera- 
tion upon  which  our  agreement  was  based 
whereby  his  Executrix  represents  all  the  in- 
terest that  Simon  has  or  may  have  had  to  any 
and  all  Interest  arising  to  Simon  of  Father's 
Estate,  in  the  property  contained  or  embraced 
in  said  agreement. 

"The  minor  or  other  children  of  Simon  are 
all  represented  By  Simons  Executrix  and 
when  you,  as  administrator  of  Fathers  Es- 
tate, proceed  under  an  order  of  sale  from  the 
court  in  pursuance  of  Father  will,  you  are 
the  proper  party  to  sell  and  make  all  the 
titles  for  all  the  property  Belonging  to  said 
Estate  and  after  having  aone  so  and  received 
the  proceeds  arising  from  such  sale  and  you 
make  or  are  ready  to  make  Distribution  of 
the  same  that  Simon  Executrix  on  receiving 
his  share  or  Interest  arising  therefrom  that 
her  release  to  you  will  be  all  that  will  be 
necessary  to  forever  exclude  any  and  all  heirs 
of  Simon  from  any  further  claim.  Such  is 
certainly  the  law  here  She  having  her  Letters 
Testimentary  Issued  hero.'  Now  the  only 
question  that  presenta  itself  to  my  mind  is 
whether  the  Laws  of  your  state  will  recog- 
nize acts  legally  done  by  her  here  as  of  the 
same  force  and  effect  there,  if  not,  then  her 
signature  and  acknowlegment  to  the  agree- 
ment can  be  of  no  value  and  the  whole  agree- 
ment become  void,  as  it  was  not  the  intention 
of  any  of  the  parties  to  it  at  the  time  of 
making  it  that  it  should  be  confined  in  its 
effect  to  the  property  in  this  state ;  and  in 
refl[ard  to  the  farm  on  which  you  live  You 
will  best  make  Title  to  some  other  person 
who  will  return  the  title  to  you,  or  have 
title  through  an  order  of  the  court  I  am  of 
the  Opinion  thit  Simon's  Executrix  would 
not  be  vested  with  power  to  Join  us  in  mak- 
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ing  title  to  you  for  property  there  that  would 
exclude  the  minor  children  from  claiming 
thereafter.  I  hold  that  the  power  to  become 
a  competent  party  to  the  agreement  by  which 
real  Estate  is  disposed  of  arose  from  Simon's 
own  act  in  filing  Exceptions  to  the  manner 
in  which  Father  disposed  of  his  property  in 
which  he  was  interested  in  the  final  Distribu- 
tion and  that  in  the  Balance  of  the  property 
she  is  not  legally  qualified  to  do  any  thins 
more  than  receive  the  -share  due  Simon  and 
release  the  Executors  and  Administrators 
therefrom. 

*'In  making  or  having  title  made  to  the 
farm  you  should  have  It  made  so  that  the 
trust  vested  in  the  executors  by  father  can 
be  discharged  and  all  your  interest  in  the 
moneys  arising  from  the  sales  of  real  estate 
can  be  invested  in  that  property  in  pursu- 
ance of  the  will,  otherwise  the  interest  aris- 
ing out  of  this  property  here  would  have  to 
continue  in  the  possession  of  the  executor  as 
trustee,  wLich  is  not  desirable.  I  wish  it  so 
arranged  that  your  share  shall  be  vested  in 
that  farm  and  the  trust  closed  in  it." 

The  sale  of  the  property  was  made  by 
David  E.  as  administrator,  as  advertised,  on 
the  15th  of  November,  1869.  For  the  purpose 
of  making  plain  the  facts  connected  with 
that  sale  we  will  divide  the  lands  sold  into 
eight  parcels,  following  in  this  respect  the 
division  made  by  counsel  for  appellees,  viz.  : 
(1)  lands  sold  to  strangers ;  (2)  certain  prop- 
erty in  La  Orange ;  (8)  the  saw-mill  property 
in  La  Orange ;  (4)  the  640  acre  tract  in  Lewia 
County,  Missouri,  which,  under  the  contract 
of  March  8,  1868,  was  to  be  quit-claimed  to 
David  E.  ;  (5)  the  *'home  farm;"  (6)  about 
40  acres  five  or  six  miles  southeast  of  La 
Oranee,  known  as  the  **Durgin  Creek  prop- 
erty r  (7)  about  45  acres  oi  land  near  La 
Orange,  or,  as  it  is  frequently  designated. 


''the  tract  back  of  town;"  and  (8)  prairie 

ed,  aggi 
gatins^  about  2, 200  acres.    It  may  be  well  to 


lands  and  timber  lands,  unimproved,  aggre- 


state  nere,  also,  that  the  proper^  in  dispute 
comprises  parcels  8,  4,  5,  6  and  7,  and  the 
one-fourth  part  of  parcel  8. 

It  was  found,  however,  that,  under  the 
laws  of  Missouri,  David  E.  could  not  bid  in 
any  property  at  the  sale,  because  he  was  the 
administrator  of  the  property  to  be  sold. 
Without  going  into  the  details  of  the  trans- 
actions on  the  day  of  the  sale,  or  referring 
particularly  to  all  of  the  evidence  upon 
which  our  Judgment  is  based,  it  is  sufficient 
to  say  that,  in  our  opinion,  the  evidence, 
fairly  and  reasonably  considered,  shows  that 
Simon  E.  Oyster  was  selected,  and  mutually 
agreed  upon  bv  all  parties  in  interest,  to 
represent  the  share  of  David  E.  in  the  bid- 
ding in  of  the  property  which  had  been 
selected  for  that  share.  Under  that  arrange- 
ment Simon  E.  bid  in  parcels  8,  4,  5,  6  and 
7,  as  above  designated.  Parcel  4  was  bid  in 
at  $5  per  acre,  $8,200;  but,  in  reality,  it 
matters  nothing  what  the  price  of  it  was,  tor 
it  was  purely  a  pro  forma  proceeding  for  the 
purpose  of  ultimately  passing  the  title  to  it 
to  David  E.'s  share,  in  pursuance  of  the 
agreement  for  the  equalization  of  the  shares 
that  was  at  that  time  being  carried  out  in 
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apparent  good  fklth.  That  parcel,  as  was 
alto  parcel  8,  was  bid  in  by  Simon  E.,  as 
trustee  for  the  share  of  David  E.,  to  effect- 
uate the  same  purpose  as  was  originally  in- 
tended to  be  accomplished  hv  quitclaim 
deeds,  which  were  contemplated  by  tne  agree- 
ment of  March  8,  1868 ;  and  this  proceeding 
was  adopted  in  preference  to  quitclaim  deeds 
from  the  other  legatees,  as  being  safer  and  in 
accordance  with  the  law,  as  the  parties  then 
understood  it,  as  already  stated.  We  sav, 
therefore,  that,  according  to  our  view  of  the 
eridence.  parcel  4  was  to  be  conveyed  to 
IU#1  David  K.  to  assist  in  making  his  share  of 
the  estate  equal  to  those  of  the  other  lega- 
tees :  and  that,  in  that  view  of  the  case,  the 
price  bid  for  the  land  was  immaterial,  inas- 
asuch  as  that  tract  of  land  was  regarded  as 
being  fully  paid  for  by  David  E.'s  share. 

Parcel  8  was  to  be  paid  for  at  the  price 
stated  in  the  agreement  of  March  8,  18w,  to 
wit,  $1,125;  and  in  the  final  settlement  of 
the  estate  Uiat  sum  was  to  be  charged  against 
the  share  of  David  E. 

Parcel  2  was  bid  in  for  the  benefit  of 
George.  Blargaret  and  Margaretta,  executrix, 
etc. .  and  was  to  be  accounted  for  by  them  at 
$5,000.  To  equalize  David  E.  's  share  with 
that  transaction,  it  was  to  receive  parcels  5 
and  7.  Parcel  6,  known  as  the  ^Durgin 
Creek  property."  was  valued  at  $10  per  acre, 
or  $400 :  and  parcel  7  at  $85  per  acre,  or 
$1.575— $1,975  for  both  tracts,  or  practically 
equal  to  one  third  c^  the  value  of  parcel  8. 

Parcel  1,  as  we  have  stated,  represents  land 
•old  to  various  persons  other  than  the  lega- 
tees. The  amount  realized  from  the  sale  of 
those  parcels  was  $4,920.  It  was  found, 
however,  during  the  progress  of  the  sale, 
that  the  land  was  not  bringing  what  the  heirs 
thought  it  ought  to  bring.  Accordingly,  it 
was  arranged  that  any  tract  which  should  not 
•ell  for  about  its  full  value  should  be  bid  in 
by  one  or  the  other  of  the  heirs.  It  mattered 
not  which,  for  the  benefit  of  all ;  and  that  at 
the  conclusion  of  the  sale  the  lands  thus 
bought  in  should  be  divided  into  four  par- 
cela,  as  nearly  equal  in  value  as  could  be 
ascertained. 

That  arrangement  was  carried  out ;  the  rs- 
oiai  ler  of  the  lands,  aggregating  about 
t,20U  acres  (parcel  8),  were  bought  in  pro- 
miscuously by  the  heirs:  and  they  were 
afterwards  divided  into  four  equal  parts, 
according  to  their  value,  by  three  appraisers 
and  a  surveyor  appointed  by  the  heirs.  One 
of  those  parts  was  selected  bv  Margaret ;  an- 
other by  Margaretta,  execuCrix ;  a  third  by 
George ;  and  the  fourth  was  left  for  the  share 
of  Mvid  K.  Deeds  were  made  by  David 
|M  1]  E. ,  as  administrator,  to  Margaret,  Margsrctta 
and  George  for  their  respecUye  parts  of  those 
laada.  The  other  part,  allotted  to  the  share 
of  David  E.,  was  Included  in  the  deed  from 
David  E.,  as  administrator,  to  Simon  E., 
trustee  for  David  E.  's  share.  Thus,  the  sale 
and  division  of  the  lands  belonging  to  the 
estate  were  completed.  We  have  said  that 
we  woold  BOi  refer  particularly  to  all  of  the 
•videDoe  in  the  case  bearing  upon  this  sale 
and  division  of  the  property.  One  part  of 
It  we  detlrs  to  speak  of,  via.,  a  letter  from 
George  Oystar,  dated  at  La  Grange,  Missoori, 


November  20,  1889  (five  dayi  after  the  sale), 
addressed  to  his  daughter,  Annette,  at  their 
home  in  Pennsylvania.  In  this  letter  he 
speaks  particularly  of  the  transactions  re- 
lating to  the  sale  and  division  of  the  prop- 
erty, saying,  among  other  things,  the  fol- 
lowing: 'H)n  Monday  last  was  the  sale. 
We  went  to  Monticello  and  conmienced  sell- 
ing about  11  o'clock.  The  farm  at  the  river 
was  sold  first,  or  rather  knocked  down,  at 
$12,000.  There  was  no  stranger  bid  on  it. 
We  sold  near  $5,000  worth  of  Lands  all  be- 
low what  they  are  worth.  8  pieces  of  80 
Acres  Each  Brought  $14.75  A  15$  per  acre. 
I  have  since  Been  told  were  worth  18  to  20$ 
per  acre.  I  think  the  Balance  was  knocked 
down  at  prices  running  from  4$  to  18.50. 
There  was  2800  Acres  sold  beside  what  David 
had  selected  which  sold  at  $5  per  acre  (540 
acres)  and  400  acres  we  sold  strangers,  wo 
have  this  morning  agreed  on  the  Balance  of 
the  Property  imsold,  we  have  agreed  to  Di- 
vide the  prairie  and  timber  Lands  Equally 
by  having  8  men  to  divide  it  for  us,  and  the 
property  at  the  river.  David  gets  the  Farm 
at  $12,000  and  45  Acres  of  Land  at  85$  per 
acre  and  40  Acres  timber  land  8  miles  from 
IiVom  LaGrange  at  $10  per  acre ;  and  Mar- 
garet, 8imon*s  Wife  and  me  take  the  town 
property  at  $6,000  and  we  pay  David  ^00 
for  nis  share  of  some  shops  on  the  lots.  The 
arrangement  is  satisfactory  to  all  of  us  sod 
I  think  will  change  this  £state  from  a  sink- 
ing fund  to  supporting  itself." 

This  letter,  written  about  the  time  the 
transactions  to  which  it  refers  occurred,  is 
of  vastly  more  value  as  evidence  than  the 
statements  of  witnesses  as  to  the  same  occur- 
rences made  many  years  afterwards,  when 
differences  had  arisen  and  their  minds  were 
more  or  less  prejudiced  in  favor  of  their  own 
ioterests.  Moreover,  It  is  in  entire  accord 
with  the  evidence  introduced  by  David  E., 
many  of  whose  witnesses  had  been  familiar 
with  the  tran8acti<«s  concerning  which  they 
testified,  and  were  apparently  representative 
men  in  the  community  where  those  transac- 
tions occurred.  Some  of  them  had  purchased 
land  at  the  sale  in  November,  1889,  and  most 
of  them  had  been  at  that  sale  and  saw  what 
was  taking  place.  Nor  is  their  evidence 
contradict^  materially  by  Margaret  Oyster, 
one  of  the  defendants  herein,  who,  though 
not  remembering  very  many  things  connected 
with  the  transaction  very  definitely,  testified 
that  she  ''always  thought  David  should  have 
the  'home  farm  ;*  "  and  that  on  the  way  home 
from  the  sale  she  heard  David  say  he  wanted 
that  farm  for  his  children.  Indeed,  the  gen- 
eral  effect  ot  the  testimony  in  support  of  the 
conclusion  at  which  we  have  anlviMl,  on  this 
point,  is  not  shaken  by  any  evidence  in  the 
record,  either  oral  or  documentary,  and 
GeOTge  Oyster  himself,  nnconscionsly,  per- 
haps, oorroborates  it  in  his  testimony. 

upon  this  branch  of  the  case,  therefore,  we 
say  that  our  conclusion  is  in  accordance  with 
complainant's  theory  of  the  case.  We  think 
there  can  be  no  reasonable  doubt  but  that 
parcelsS,  4,  5»  6  and  7,  as  ahova  designated, 
were  bou^t  in  at  the  sale  by  Simon  E. 
Oyster,  as  tmstea  for  the  share  of  David  BL  ; 
that  ps^oal  4  went  to  David  K. 'a  share  of  ttM 
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esUte  towftidf  equal  izing  that  share  with 
the  flharee  of  the  oUier  heirs  who  had  reoeiTed 
adyanoements  for  more  than  that  amount  a 
few  years  before  the  death  of  Abraham  Oyster, 
and  was  therefore  fully  paid  for ;  that  par- 
cels 6  and  6  went  to  Davd  E.  *s  share,  while 
parcel  2  went  to  Margaret,  Margaretta,  ex- 
ecutrix, and  Qeorge,  wus  practically  equal 
izing  the  shares  in  those  transactions ;  that 
parcels  8  and  5  were  bought  in  for  the  bene- 
fit of  David  E.  *s  share— the  former  at  $1, 125 
and  the  latter  at  $12,000 ;  and  that  parcel  8 
was  equally  diyided  among  the  heirs,  accord- 
ing to  its  value.  With  resoect,  then,  to  par- 
cels 4,  6,  7  and  the  one-fourtn  part  of  parcel  8, 
we  think  the  evidence  shows  that  they  have 
been  fully  paid  for  by  David  E.  's  interest  in 
the  estate  of  his  father,  in  accordance  with 
the  will  and  the  subsequent  modifying  agree- 
(618]  ments ;  that  Simon  E.  took  a  deed  for  them 
as  trustee  for  the  interest  of  David  E.,  and 
that  the  transfer  of  those  tracts  from  Simon 
E.  to  Qeorge  was  charged  with  the  same  trust. 
With  respect  to  parcels  8  and  6,  that  is,  the 
** saw-mill  property**  and  the  **home  farm,** 
we  are  equally  clear  tliat  they  were  bid  off 
by  Simon  E.  Oyster  for  the  benefit  of  the 
share  of  David  E.,  were  deeded  to  him  as 
such  and  were  conveyed  by  him  to  the  defend- 
ant Qeorge  Oyster  charged  with  that  trust. 
The  only  diflfculty  on  this  point  is  as  to 
whether  the  consideration  for  those  two 
pieces  of  propertv  was  fully  paid  by  the  in- 
terest of  David  E.  in  his  father's  estate. 

As  already  stated,  those  two  pieces  of 
property  were  to  be  paid  for  at  $1, 126  and 
$12,000,  or  $18,125.  Under  the  afi;reement 
modifying  the  will,  however,  David  E.  was 
to  receive  $5,000  cash  from  the  estate  and 
aldo  820  acres  of  land  in  Ulinois.  He  never 
received  either  of  those  items ;  but  their  value 
was  intended  to  be  concentrated  in  the  **  home 
farm."  It  is  shown  by  the  evidence  that  the 
title  to  160  acres  of  the  820  in  Illinois  failed, 
through  some  delinquent  tax  proceedings, 
and  that  George  Oyster,  as  executor,  sold  uie 
other  160  acres,  receiving  therefor,  it  seems, 
the  sum  of  $1,800.  Thus  at  least  $6,800 
was  paid  on  parcels  8  and  5,  by  the  equalisa- 
tion proceedings,  learing  but  $6,825  due  to 
the  estate  for  those  two  pieces  of  property. 
This  sum  represents  an  asset  of  the  estate  of 
Abraham  Oyster,  cUMeased.  In  the  adminis- 
tration of  his  executorship  in  Illinois  and 
Pennsylvania,  George  Oyster  received  a  con- 
siderable amount  of  money — the  exact  amount 
not  being  ascertainable  from  the  present 
record,  beeause  he  does  not  appear  to  have 
made  a  final  settlement  of  his  executorriiip. 
That  sum  also  represents  an  asset  of  the 
estate.  Likewise  the  amount  received  by 
David  E.  from  the  sale  of  the  personalty  of 
the  estate  represents  an  asset. 

At  the  sale  on  November  16,  1869,  certain 
lands(paroel  1)  were  sold  to  strangers  for  $4,  • 
920.  According  to  the  evidence  herein  that 
sum  was  paid  to  George  Oyster  and  is  there- 
fore chargeable  against  him  as  an  asset  of  the 
estate.  These  assets  are  the  portion  of  the 
estate  which  under  the  will  and  the  modify- 
ing agreements  was  to  be  equally  divided 
|.«4I  among  the  four  legatees.  Again,  running 
l**^  through  the  long  period  of  years  since  the 
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death  of  Abraham  Oyster  considerable  mcmey 
has  been  paid  out  for  taxes,  etc.,  both  by 
George  Oyster  and  David  E.,  on  property 
belonging  to  the  estate.  We  are  not  able 
from  the  present  record  to  aacertain  the  exact 
amounts  paid  bv  each. 

There  should  £herefore  be  an  aoeounting  be- 
tween Qeorge  Oyster  and  David  E.  before 
there  can  he  any  exact  settlement  of  the 
estate  as  to  them. 

As  respects  Margaret  Oyster  and  Mar^- 
retta,  executrix,  etc.,  we  are  of  the  opinion 
that,  as  against  David  EL  *s  share  in  the  estate, 
they  have  no  claim  whatever.  Although  * 
maae  defendants  in  this  suit,  they  did  not 
defend,  except  to  file  a  demurrer,  which  was 
overruled ;  and  they  never  answered.  They 
have  had  their  dav  in  court,  as  regard 
David  E.  Oyster  ana  his  share  of  the  estate ; 
and  any  claim  which  either  or  both  could  have 
asserted  against  him  cannot  now  be  prose- 
cuted. 

It  will  be  observed  that  we  have  not  seen 
fit  to  determine  the  leeal  effect  of  the  will 
of  Abraham  Oyster,  or  Uie  modifying  contract 
of  March  8.  1868.  We  have  proceeded, 
rather,  on  the  real  intention  of  the  parties, 
as  manifested  by  that  agreement  and  the  sub- 
sequent oral  agreements  shown  by  the  evi- 
dence to  have  existed.  Those  agreements 
when  made  were  fair  to  all  interested.  and« 
having  been  acted  upon  and  acquiesced  in 
by  everyone  concerned  for  a  long  period, 
ought  to  be  taken  as  the  basis  of  the  final  set- 
tlement. 

It  is  certainly  for  the  interest  of  all  con- 
cerned that  litigation  over  this  estate  should 
cease.  Nearly  thirty  years  have  elapsed 
since  the  death  of  Abraham  Oyster,  and  nearly 
the  whole  of  that  period  has  been  spent  in 
litigation  by  his  children  over  the  property 
disposed  of  by  his  will.  Animosities  have 
been  engendered  by  these  proceedings,  and 
a  total  estrangement  now  exists  between  the 
brothers  George  and  David  E.  Moreover, 
the  title  to  a  large  amount  of  valuable  prop- 
erty  has  been  in  dispute  all  that  time.  Tn« 
interests  of  the  community,  no  less  than 
the  interests  of  the  parties,  require  that  there 
should  be  an  end  of  litigation  respecting  it. 

directions  to  enter  a  "decree  enjoining  the  (*'*i 
defendant  George  Oyster  from  further  prose- 
cution of  his  suit  in  ejectment,  and  decreeing 
that  he  convey  to  David  E. ,  for  the  term  of 
his  natural  life,  with  remainder  over  to  his 
chlderen,  parcels  4,  6,  7  and  the  one-fourth 
part  of  parcel  8.  freed  from  all  claim,  lien 
or  incumbrance  whatsoever ;  and  that  he  also 
oonvev  in  like  manner  the  "saw-mill"  prop- 
erty in  La  Grange  and  the  "home  farm," 
subject  to  any  claim  which  mav  be  found  due 
him  from  David  E.'s  share  in  the  estate, 
upon  a  final  accounting  to  be  had  of  the  mat- 
ters between  them.  There  should  be  a  refer- 
ence to  a  master  to  ascertain  the  exact  amount 
due  the  estate  from  the  administratorship  of 
David  E.  and  the  executorship  of  Georce 
Oyster:  also  the  amounts  of  taxes,  etc.,  paid 
by  both  of  them ;  and  the  $1,250,  due  from 
liavid  E.  to  George,  under  the  modifying 
agreements,  should  also  be  taken  into  con- 
sideration, to  the  end  that  a  full  and  final 
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settlement  between  them  may  be  effected ; 
4ind  iii$90 ordered. 

No.  184,  between  the  same  parties,  ii  sup- 
plementaiy  to  No.  188.  The  case  is  this : 
After  the  decree  of  December  1, 1884,  in  No. 
188  was  entered  in  the  circuit  court,  to  wit, 
April  15,  1885,  the  complainants  filed  a  new 
bill  containing  substantially  the  same  alle- 
^tions  with  respect  to  the  resulting  trust  in 
George  Oyster  as  did  the  bill  in  No.  188, 
with  certain  others  relating  to  an  accounting ; 
4uid,  seeking  to  enforce  that  same  trust,  the 
bill  prayed  for  an  accounting  with  respect  to 
4he  matters  in  difference  between  them,  and 
for  a  decree  for  the  conveyance  of  the  lands  in 
dispute  to  the  complainants,  subject  to  what- 
•ever  lien  might  be  found  to  exist,  if  any,  for 
any  balance  which  might  be  found  due  the 
estate  from  David  K.  Oyster,  on  such  ac- 
counting. 

To  so  much  of  the  bill  as  sought  an  enforce- 
ment of  the  resulting  trust,  George  Oyster 
filed  a  plea  in  bar,  setting  up  the  former 
adjudication  in  No  188.  At  the  argument 
on  this  plea,  the  case  was  treated  as  if  a  de- 
murrer had  been  filed  to  it,  and  it  was  held, 
Mr,  Justice  Brewer  (then  circuit  judge) 
delivering  the  opinion,  that  the  plea  was 

food  ;    and  the  bill  was  dismissed.    28  Fed. 
tep.  900.     From  that  decree  of  dismissal  this 
appeal  was  prosecuted. 

We  are  entirely  convinced  that  the  decree 
of  the  court  below,  in  this  case,  was  correct. 
The  merits  of  Uie  questions  relating  to  the 
resulting  trust  in  €^rge  Oyster  were  adjudi- 
cated by  the  circuit  court  in  No.  188^  aeainst 
the  complainants ;  and  so  long  as  that  decree 
remained  unreversed  they  were  concluded  by 
it.  Those  questions  were  re$  adjudieata  in 
that  court.  *  As  the  question  of  accounting 
was  subsidiary  to,  and  denendent  upon,  the 
establishment  of  that  resulting  trust,  it  was 
proper  to'  dismiss  the  bill  as  to  that  feature 
of  Uie  case  also. 

It  may  be  proper  to  add,  in  this  connection, 
that  the  dispoAition  made  by  us  of  No.  188, 
Above  set  forth,  practically  gives  the  com- 
plainants all  they  seek  in  this  supplementary 
<»se ;  and  as  it  is  clear  that  the  real  issues 
involved  in  this  case  are  the  same  as  in  No. 
188,  the  decree  herein  is  t^fflrmed. 


SYLVESTER  H.  KNEELAND,  Appt, 

V, 

BASS  FOUNDRY  AND  MACHINE 

WORKS. 

(See  8.  OL  Beporter^  ed.  MEMMJ 

4J(furt  who  appointe  a  reeeiter  of  a  railroad  may 
make  debte  contracted  for  its  operation  a  prior 
lien-^presumption  of  correetneet  cf  court  be- 
low. 

\,  A  oonrt  who  appoints  a  reoeijrer  of  railroad 
property  may  contract  debts  neoeeisary  for  the 
operation  of  the  road,  either  for  labor,  sopphes 

Nora.— ^t  to  powers  and  duUts  cf  recefoert,  see 
mou  to  Davis  v.  Gray,  21:  447. 
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or  rentals,  and  make  such  expenses  a  prior  Uen 
on  the  property  ItseUL 

SL  Where  it  does  not  appear  In  Hie  reeord  on  what 
division  of  a  railroad  certain  sapplies  were  used, 
it  will  be  presumed  that  the  ooort  below  did  not 
err  in  directing  payment  for  them  to  be  made 
oat  of  the  fond  axUng  from  the  sale  of  tbe  main 
Une  of  the  road. 

[No.  884.] 

Submitted  AprU^g,  1891.  Dedded  May  $6,1891. 

APPEAL  from  a  decree  o^  the  Circuit  Court 
of  the  United  States  for  the  District  of  In- 
diana directing  payment  of  the  amount  due  for 
supplies,  fumishea  to  receivers  of  a  railroad, 
out  of  funds  in  the  registry  of  the  court.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 
Mr.  John  M.  Butler  for  appellant 
Mr.  Robert  O.  Bell  for  appellee. 

Mr.  Justice  Timim«.r  delivered  the  opinion 
of  the  court : 

This  case,  like  that  of  Kne^nd  v.  Law- 
rence, ante,  492,  grows  out  of  litigation  re- 
specting the  foreclosure  of  the  mortgage  of 
the  Central  Trust  Company  of  New  York 
upon  the  Toledo,  Cincinnati  and  St.  Louis 
Railroad. 

The  appellee  herein,  the  Bass  Foundry 
and  Machine  Works,  is  an  Indiana  corpora- 
tion, having  its  place  of  business  at  Fort 
Wayne,  in  that  State.  .It  was  an  intervener 
in  the  forclcsure  suit  brought  by  the  trust 
company  against  the  railroad  companv,  and, 
as  such,  filed  several  petitions  setting  up 
claims  to  the  fund  arising  from  tbe  sale  of 
the  road,  by  reason  of  having  furnished 
various  supplies  (particularly  set  out  in 
itemized  statements  accompanying  Its  peti- 
tions), to  the  receivers  who  operated  the 
rcMui  pending  the  foreclosure  litigation,  and 
also  to  the  road  prior  to  the  appointment  of 
a  receiver.  The  claim  here  in  dispute  is  for 
supplies  furnished  the  receivers,  as  aforesaid. 
There  is  no  dispute  but  that  the  supplies 
were  received  and  that  they  were  necessary 
for  the  continued  operation  of  the  road. 

The  petition  and  claim  were  referred  to 
William  P.  Fishback,  a  master  of  the  court, 
who,  on  Uie  12th  of  March,  1886,  reported 
that  there  was  due  the  appellee,  for  supplies 
furnished  the  receivers,  uie  sum  of  18,009.- 
22.  The  appellant  fil6d  exceptions  to  this 
report,  but  they  were  overruled  by  the  court, 
and  on  the  20th  of  November,  1^6,  a  decree 
was  entered  confirmins;  the  report.  This  de- 
cree, among  other  things,  provided  as  fol- 
lows: 

**It  is  therefore  considered  that  tnere  be 
allowed  said  Bass  Foundry  and  Machine 
Works  the  said  $8,009.22,  so  found  due  for 
supplies  furnished  said  receivers,  and  that 
Noble  C.  Butler,  clerk  of  this  court,  be,  and 
he  is  hereby,  authorized  and  directed  to  pay 
the  same  to  said  Bass  Foundry  and  Machine 
Works  out  of  any  funds  in  tlie  registry  of 
the  court  in  said  cause." 

It  is  from  this  decree  that  the  present  ap- 
peal is  prosecuted. 

The  entire  time  covered  by  tbe  receiver- 
ships extended  from   October  1,    1888,    to 
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April  18,  1886.  In  making  up  his  state- 
ment of  Uie  aoooont  of  the  appellee  with  the 
receiTen  the  master  diridea  that  time  into 
three  periods.  Those  periods,  together  with 
the  amounts  of  the  supplies  furnished  in  each, 
and  the  respectiye  credits,  are  as  follows : 

"Amount  furnished  from  Oct. 

1,  1888,  to  Dea  1,   1888 

(Ist  period) 

"Amount  furnished  from  Deo. 

1,  1888,  to  Aug.    1,  1884 

(2d  period) 

•■Amount  furnished  from  Aug. 

1,  1884,  to  April  18,  1886 

(8d  period) 


11,606  01 

10,086  76 

1,086  14 


$12,866  91 
"Credits  during  Ist  period  None. 

2d      "      $2,801  68 
-  «*        8d      •        2.666  06 


4,866  69 

"Balance  due $8,009  22" 

As  explained  by  counsel  for  both  parties, 
the  first  period  represents  the  time  when  one 
Dwight  was  receiver  for  the  entire  system 
of  rwkds  in  Ohio,  Indiana  and  Illinois,  he 
having  been  appointed  by  the  Circuit  Court 
of  the  United  SUtes  for  the  District  of  In- 
diana, at  the  suit  of  a  Judgment  creditor; 
tlie  second  period  represents  the  time  when 
one  Craig  was  the  receiver  of  the  entire  sys- 
tems of  roads,  he  having  been  appointed  by 
the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio,  at  the  suit  of 
the  trustees  of  the  bondholders,  and  the  third 
period  represents  the  time  when  Craig  was 
receiver  oi  the  main  line  of  the  road  extend- 
ing from  Toledo,  Ohio,  to  East  St.  Louis, 
Ilflnois,  after  the  other  Ohio  divisions  of  the 
road  had  -been  sold  on  foreclosure  decrees  and 
delivered  to  the  purchasers. 

The  main  line  of  the  road,  extending  from 
Toledo,  Ohio,  to  East  St.  Louis,  Illinois, 
was  sold  to  the  appellant  herein,  Sylvester 
H.  Eneeland,  on  the  80th  of  December,  1886, 
and  the  sale  was  afterwards  confirmed.  The 
Ohio  divisions  of  the  road  were  sold  to  other 
persons. 

The  objection  urged  to  the  item  of 
$1,696.01,  which  was  for  supplies  furnished 
to  the  receiver  Dwight,  is,  that  Dwight  was 
not  the  receiver  for  the  bondholders  and 
Eneeland,  but  was  appointed  receiver  at  the 
suit  of  a  judgment  creditor :  that,  so  far  as 
Eneeland  ana  the  bondholders  are  ooncerned, 
the  situation  was  precisely  the  same  as  if  the 
company  had  remained  in  possession  of  the 
road  up  to  the  expiration  of  Dwight's  re- 
ceiversnip,  December  1,  1888;  and  that 
therefore  Uiat.item  should  not  be  entitled  to 
a  preferred  lien  over  the  claims  of  the  bond- 
holders. Kiueland  v.  American  L.  AT.  Co,, 
186  U.  8.  89  [84:  879],  and  8.  (7.,  188  U. 
8.  609  [84 :  1002],  are  relied  upon  as  author- 
ity to  sustain  that  contention.  We  do  not 
think,  however,  that  that  case  will  bear  any 
such  construction.  The  claim  in  that  case 
was  for  rental  of  rolling  stock  used  by  the 
road  during  the  period  of  the  receivership, 
under  a  contract  of  purchase  made  by  the 
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company  with  the  owner  thereof  prior  to  the 
receivership.  The  rental  was  not  paid,  and 
the  lessor  took  possession  of  his  rolling 
stock.  As  respects  the  claim  for  rental  dur- 
ing the  period  of  the  receivership  at  the  suit 
of  a  judgment  creditor,  it  was  held  that  it 
was  not  entitled  to  priority  of  lien  over  the 
mortgage  creditors,  on  the  foreclosure  and 
sale  of  the  road.  In  other  words,  it  was 
held  that  the  bondholders,  represented  by  the 
appellant,  the  beneficial  owners  of  the  prop- 
erty, could  not  be  held  liable  for  rental  value 
during  the  time  the  receivership  was  at  the 
instance  of  a  judgment  creditor.  The  theory 
of  that  ruling  was  that,  as  the  earnings  of 
the  road  did  not  pav  the  operating  expenses, 
and  as  the  lessor  of  the  rolling  stock  had  a 
lien  on  only  that  personal  property  of  the 
road,  and  was  not  chargeable  with  a  pro  rata 
share  of  such  deficiency,  he  should  oe  con- 
tent with  the  return  of  his  property.  For, 
as  was  said  by  Mr,  Jiutiee  Brewer,  "when 
the  court,  in  the  administration  of  the  re- 
ceivership, thereafter  returns  the  personalty 
to  the  holaer  of  the  liens  upon  it,  such  lien- 
holder  must  be  content  to  be  relieved  from 
any  burden  for  a  pro  rata  share  of  the  defi- 
ciency, and  has  no  equity  to  claim  that  he 
shall  be  not  only  thus  relieved,  but  that  he 
may  also  charge  upon  the  realty,  to  the  det- 
riment of  the  liennolder  thereon,  both  the 
entire  burden  of  the  deficiency  and  compen- 
sation to  him  for  the  use  of  his  property.  ** 
186  U.  S.  100  [84 :  884] . 

The  general  rule  with  respect  to  supplies 
furnished  which  went  into  toe  corpus  of  the 
property  covered  by  the  mortgage,  and  thtis 
served  to  increase  the  fund  arising  from  the 
mortgage  sale,  was  thus  stated  in  the  opin- 
ion in  uiat  case:  "A  court  which  appoints 
a  receiver  acquires,  by  virtue  of  that  appoint- 
ment, certain  rights, and  assumes  certain  ob- 
ligations, and  the  expenses  which  the  court 
creates  in  discharge  of  those  obligations  are 
burdens  necessarily  on  the  property  taken 
possession  of,  and  this,  irrespective  of  the 
question  who  may  be  the  ultimate  owner,  or 
who  may  have  the  preferred  Hen,  or  who 
may  invoke  the  receivership.  So  if,  at  the 
instance  of  any  party  rigntfully  entitled 
thereto,  a  court  should  appoint  a  receiver  of 
property,  the  same  being  railroad  property, 
and  therefore  under  an  obligation  to  the 
public  of  continued  operation,  it,  in  the  ad- 
ministration of  such  receivership,  might 
rightfully  contract  debts  necessary  for  the 
operation  of  the  road,  either  for  labor  sup- 
plies or  rentals,  and  make  such  expeuses  a 
Srior  lien  on  the  property  itself."  186 U.  8. 
9  [84:  888]. 

Ab  respects  the  supplies  furnished  the  road 
in  this  case  during  the  period  of  Dwight*s 
receivership,  the  court  below,  in  the  exercise 
of  its  unooubted  authority,  ordered  them 
paid  out  of  the  fund  arising  from  the  sale 
of  the  road,  because,  so  far  as  the  lecord 
shows,  tliat  was  the  only  fund  available ;  and 
they  had  been  necessary  to  the  continued 
opmtion  of  the  road,  and  had  fone  into  the 
general  property  covered  by  the  mortgage 
which  was  sold  at  the  foreclosure  sale.  They^ 
contributed  to  the  preservation  of  tht  prop- 
erty during  the  receivership,  and  went  to 
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wards  swelling  the  fund  arising  from  the 
sale  on  foreclosure.  Under  such  circum- 
stances the  court  appointing  the  receiver  was 
justified,  under  the  rule  laid  down  in  Knee- 
land  ▼.  American  L,  AT,  Oo,,  mtpra,  in  pre- 
ferring such  claim  to  the  claims  of  bond- 
holders whose  property  they  assisted  in  pre- 
serving. 

It  was  held  in  FoMek  v.  aehM,  99  U.  S. 
235,  258,  254  [25:  889,  842,  848],  that  where 
a  receiver  has  been  appointed  pending  fore- 
closure proceedings  by  mortgage  bondholders, 
the  court  in  its  discretion  may  apply  the  net 
income  to  the  payment  of  the  claims  of  em- 
ployte  and  supply  men,  who,  before  the  re- 
[M7]  oeiver  was  appointed,  furnished  labor  and 
materials  required  in  the  oDeration  of  the 
road,  ''not  because  the  creaitors  to  whom 
such  debts  are  due  have  In  law  a  lien  upon 
the  mortgaged  property  or  the  income,  but 
because.  In  a  sense,  the  officers  of  the  com- 
pany are  trustees  of  the  eamines  for  the 
benefit  of  the  differfot  classes  of  creditors 
and  the  stockholders ;  and  if  they  give  to  one 
class  of  creditors  tJiat  which  properly  belongs 
to  another,  the  court  may,  upon  an  adjust- 
ment of  the  accounts,  so  use  the  income 
which  comes  into  its  own  hands  as,  if  practi- 
cable, to  restore  the  parties  to  their  original 
equitable  rights. "  And  it  was  further  re- 
marked that  ^  while,  ordinarily,  this  power 
is  confined  to  the  appropriation  of  the  in- 
come of  the  receivership  and  the  proceeds  of 
moneyed  assets  that  have  been  taken  from  the 
com{>any,  cases  may  arise  where  equity  will 
require  the  use  of  the  proceeds  of  the  sale  of 
the  mortgaged  property  in  the  same  way." 

In  Miltenoerger  v.  Loganaport,  C,  A  8.  W. 
R,  Co.,  106  U.  8.  286  [27:  117],  it  was  held 
that  a  court  has  the  power  to  create  claims 
through  a  receiver,  in  a  suit  for  the  foreclos- 
ure of  a  railroad  mortgage,  which  shall  take 
precedence  of  the  lien  of  the  mortgage;  and 
that  it  may  provide  for  the  payment  of  ar- 
rears due  for  operating  expenses  incurred 
before  the  receiver  was  appointed,  and  make 
such  expenditures  a  lien  prior  to  the  lien  of 
the  mortgage. 

In  Union  Tnut  Co,  t.  Souther,  107  U.  8. 
591  [27 :  488],  the  same  rule  was  upheld,  and 
.  a  claim  for  supplies  furnished  before  the  re- 
ceiver was  appointed  was  ordered  paid  out 
of  the  fund  arising  from  the  sale  of  the  road, 
before  the  mortgage  bondholders  were  paid, 
that  fund  not  Ming  sufficient  to  satis^  all 
demands.  8ee  also  Wallace  v.  Loomis,  in  U. 
8.  146,  168124:  895,  901],  and  Bumham  v. 
Bowen,  111  U.  8.  776  [28:  596]. 

These  authorities  justify  us  in  allowing 
the  item  in  dispute. 

Another  objection  to  the  claim  herein  is 
that,  even  admitting  that  it  should  be  paid 
out  of  the  fund  arising  from  the  sale  of  the 
road,  it  should  not  be  entitled  to  payment 
out  of  the  fund  arising  from  the  sale  of  the 
main  line  of  the  road  alone,  but  should  be 
distributed  ratably  among  the  several  divis- 
rsofll  ^o^  ^^  ^^®  entire  system  of  roads,  according 
^^^^  to  a  basis  adopted  by  8pecial  Master  J.  DT 
Cox,  in  1884,  with  respect  to  the  general 
liabilities  of  the  entire  system  of  roads  under 
the  control  of  the  several  receivers. 
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It  is  quite  true  that  the  several  receivers- 
had  control  of  and  operated  the  entire  gysten^ 
of  roads,  and  that  tnese  supplies  were  fur- 
nished them  while  they  were  thus  in  control 
of  the  roads ;  but  there  is  nothing  in  the  rec- 
ord  going  to  show  specifically  by  what  di-  r 
vision  of  the  road  these  supplies  were  used. 
Indeed,  if  any  presumptions  are  to  be  in- 
dulged, it  may  justly  be  presumed  that  they 
were  all  used  on  the  main  line  of  the  road 
from  Toledo  to  East  8t.  Louis.  For  the  court 
below,  being  familiar  with  the  basis  of  dis- 
tribution of  liabilities  before  referred  to,  and 
it  not  appearing  anywhere  in  the  record  that 
they  were  not  usea  on  that  dlvison  of  the 
road,  it  must,  of  necessity,  be  presumed  that 
the  order  made  by  the  court,  that  they  be 
paid  for  out  of  thfs  fund,  was  in  accordance 
with  the  law  and  the  facts  of  the  case.  The 
evidence  upon  which  the  master  made  his  re- 
port and  the  court  made  its  order  is  not  be- 
fore us,  and,  in  the  absence  of  anything 
showing  that  the  allowance  was  improperly 
made  a  lien  upon  the  fund,  we  must  conclude 
that  the  court  below  committed  no  error  in 
the  matter. 

These  remarks  also  dispose  of  the  third 
point  of  the  appellant,  viz.,  that,  as  the 
main  line  of  the  road— that  purchased  by 
Eneeland — was  the  only  part  of  the  system 
in  tiie  hands  of  the  receiver  after  August  1. 
1884,  it  should  be  entitled  to  credit  lor  all 
payments  made  to  the  appellee  by  the  re- 
ceiver after  that  date.  In  other  words,  the 
contention  is  that,  as,  according  to  the  mas- 
ter's report,  the  supplies  furnished  after 
August  1,  1884,  amounted  to  only  $1,085.14, 
and  Uie  credits  for  that  period  amounted 
to  $2,565.06,  the  difference  between  those 
amounts,  to  wit,  $1,479.92,  ought  to  be  ap- 
plied as  a  credit  upon  that  portion  of  the  ap- 
pellee's claim  which  accrued  between  Decem- 
ber 1,  1888,  and  August  1,  1884  (the  period 
of  the  Craig  receivership),  upon  the  afore- 
said basis  of  distribution  of  liabilities. 

This  contention,  like  the  preceding  one, 
assumes  that  the  supplies,  which  were  fur- 
nished by  the  appellee,  were  used  indiscrim* 
inately  upon  all  of  the  divisions  of  the  roads.  rftOOl 
But,  as  already  stated,  there  is  nothing  in  l**'*^' 
Uie  record  showing  such  to  have  been  the 
case,  or  that  the  ELueeland  divisions  of  the 
road  did  not  receive  all  of  them.  8udi  being 
the  case,  the  presumption  is  that  the  mas- 
ter, having  all  of  the  facts  before  him,  made 
a  proper  a^^ard  in  the  premises,  and  that  the 
court  below  committed  no  error  in  confirming 
that  award.  The  court,  in  the  exercise  (3 
its  legitimate  authority  in  the  matter  of  the 
appointment  and  control  of  the  receivers,  had 
ample  power  to  make  such  order  or  decree 
respecting  the  supplies  furnished  those  re- 
ceivers as  the  law  and  the  facts  of  the  case 
warranted,  and,  in  the  absence  of  any  circum- 
stance showing  that  there  was  any  error  com- 
mitted in  charging  the  fund  arising  from 
the  sale  of  the  main  line  of  the  roaa  with 
the  lien  for  the  supplies  in  suit,  we  must 
assume  that  the  proceedings  below  were 
correct. 

Decree  n^jfflnned. 
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OOT.  Tbbm* 


a  W.  MARTIN,  Appk. 

ORMAND  BARBOUR  bt  au 
18m  &  a  Bei>ort«r*i  ad.  68A-M7J       • 

Arkan^ca  SiaimU  ^  Limitatitm-^notiee  cfmOe 
</  XaniMtoT  taae^—cath  qf  as9e$9or  neee$$ary 
— r#r(»feni^  UM  and  noUe$  cfpublicaiion — U- 
Ugat  9aU  ^  iandjor  taxet—omimon  in  duty 
^  ofiari^-waiffer  qf forfeiture  qf  land— right 
qfminore  to  redeem, 

V  Whore  irroff ularities  in  a  Mle  of  Jand  for  taxes 
In  ArkaoMt  deprive  a  i>arty  of  a  subetaotial 
riffht,  an  aoUon  to  set  aside  the  saie  need  not  be 
brouirht  within  the  two  years  from  the  sale  pre- 
sorlbed  by  sea  0791  of  the  Statutes  of  Arkansas. 

4;  Where  the  statute  provides  for  the  publication 
of  a  notice  of  sale  of  land  for  taxes,  it  must  be 
•trioUy  pursued;  if  the  statute  requires  reoord 
proof,  the  publication  cannot  be  proved  by  ex 
parte  allldavlts,  presented  more  than  two  years 
after  the  sale. 

■3.  Where  the  assessor  did  not  take  the  oath  re- 
quired to  be  taken  by  him  before  entering  upon 
his  office,  an  assessment  made  by  him  is  invalid 
and  a  sale  of  lands  thereon  is  ilietraL 

-4.  The  provision  in  the  Arkansas  law  that  the  clerk 
of  the  county  court  shall  record  the  list  of  de- 
linquent lands  and  notice  of  puldication  of  same 
is  peremptory  and  cannot  be  dispensed  with  with- 
out Invalidating  the  proceeding  for  the  sale  of 
the  lands  for  unpaid  taxes. 

tb  Where  the  county  clerk  did  not  make  a  record 
of  land  sold  to  the  State  for  taxes  nof  transfer 

Nora.— uiii  to  what  Statute  of  LiniiUUikme  goveme; 
'tffeei  of  new  StatvUe;  lex  fori,  and  not  lex  loci,  gov- 
•erru,— see  note  to  Townnend  v.  JemJson,  18:194. 

A$  to  eontraeta  UmitinQ  the  tUne  within  which  ae- 
4km  muet  be  brought;  waiver  of;  eetoppel  ae  to,— see 
note  to  Southern  Bxp.  Oo.  v.  Galdwell,  fSS^JM. 

A$  to  when  Statute  of  Limitatione^  or  ehangein 
•Statute,  Impofrt  obUoatUm  of  eontroott,  see  note  to 
Koshkonong  v.  Burton,  98*.888. 

That  neither  time  nor  Statute  of  lAmitatione  rune 
-aaatnet  the  State,  see  note  to  Gibson  v.  Chouteau, 

AMtoefeetofttatedeeieioneandlawe^inreoardto 
Statute  of  lAmitatione,  tepon  United  Statee  courts, 
'•ee  note  to  Blmendorf  v.  Taylor,  edBW. 

^•(oMmlCat<ono/t<mefnegiitty eases,  seenoCetto 
Pratt  V.  Oarrol,  8:697:  Thomas  v.  Brockenbrough, 

Ae  to  equitw  of  redemption  barred  hyttmet  me  note 
to  Thomas  «  Brockenbrough,  8:287. 

That  len^itK  ^  Mme  a  no  hor  to  a  trust,  see  noCcf  to 
Prevost  V.  Orati,  5'Slli  Thomas  v.  Brockenbrough, 
•8:287. 

^to6eal«itsQfX<maattonsliieases  cf  fraud  im 
^sffuity,  see  note  to  Steams  V.Page,  18:988. 

uitto^eet  of  disohOtty  ooMirHna  after  Statute  c/ 
X«lni<tatlon«  befffne  to  nm,  see  note  to  Harris  v.Mo- 
Oovem,  8^817. 

Whatpromiee,  aehnowtedgment  or  payment  taikee 
<aee  out  of  Statute,  Seenoteto  Wetzell  T.Bussard, 
«:48L 

Ae  to  ewpeneionof  Statute  of  lAmitatione  during 
war,  see  note  to  Hanger  v.  Abbott,  18.'980. 

TThen  an  injunction  to  rtetrain  the  ecUeetion  of  a 
tax  wiU  be  granted.  See  note  to  Dowt  t.  Qilcago, 
10:66. 

vr^sn  toMs  ineffollv  ossened  eon  hfreeooered  hadB. 
See  note  to  bskine  v.  Tan  Arsdale,  8148. 

Aetoeaieof  landefor  taxee:  etriet  eompUanee with 
etaiute  neesMory,— see  note  to  Williams  v.  Peyton, 
4:iUL 
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such  lands  on  the  tax  books  to  tlie  name  of  the 
purchaser  as  required  by  law,  by  which  means 
the  owner  was  not  informed  of  the  sale  and  did  not 
redeem,— Held,  that  the  right  to  redeem  was  pre- 
vented from  being  exercised  within  the  statutory 
period  of  two  years  by  the  dereliction  of  duty  on 
the  part  of  the  officers  of  the  State. 
8,  Where  land  sold  to  the  State  f  o^  taxes  Is  taxed 
by  the  officers  of  the  State  to  the  pnor  owner  for 
two  years  after  the  sale,  and  the  taxes  are  re> 
ceived  by  them  for  such  years,  this  in  equity  wfll 
be  treated  as  a  waiver  of  the  forfeiture,  and  the 
taxes  paid  will  be  regarded  asa  payment  towards 
redemption  and  the  payment  of  t^  balance  per- 
mitted; a  purchaser  from  the  Stace  of  such  land 
takes  it  in  the  same  condition  in  which  the  State 
held  it  and  subject  to  the  same  equities  and  de- 
fenses. 

7.  The  law  of  Arkansas  gives  to  minors  the  right 
to  redeem  lands  sold  for  (axes  within  two  years 
after  the  expivution  of  their  disability. 

[No.  869.] 

Submitted  May  1, 1891.    Decided  May  i5, 1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas  dismissing  a  petition  for  the 
confirmation  of  a  tax  title  to  land  and  decree- 
}ng  a  lien  upon  the  land  for  the  amount  paid 
to  the  State  for  a  deed.    A  firmed. 

The  facts  are  stated  in  the  opinion. 

Meetr^  U.  M«  A  O.  B.  Etoae  for  appe- 
lant. 

Mr.  Imther  H.  Pike  for  appelleea. 

Mr,  JuetieeBlmtektord  delivered  the  opin- 
ion of  the  coart: 

This  is  a  proceeding  involving  the  questioQ 
of  the  validity  of  a  sale  for  taxes  of  lot  6  in 
block  140,  situated  in  the  United  SUtes  Reeer- 
vation  of  the  Hot  Springs,  in  Garland  County, 
Arkansas.  It  was  commenced  by  a  petition 
filed  July  22.  1887,  in  the  circuit  court  of  that 
county,  by  R.  W.  Martin,  to  confirm  his  tax 
title  to  the  lot  in  question.  The  petition  was 
brought  under  certain  sections  formingpart of 
chapter  28,  headed  "Confirmation  of  Titles,'' 
of  Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas of  1S84,  the  sections  being  numbered  from 
576  to  688,  both  inclusive,  and  being  set  forth 
in  the  maj^n.* 

*6ectlon  VtfL  The  purchasers,  or  the  heirs  and 
legal  representatives  of  purchasers,  of  lands  at 
sherilTs  sales,  those  made  by  the  county  clerks  or 
by  the  state  land  oommisBioner  of  this  State,  in  pur- 
suance of  any  of  the  laws  thereof,  or  those  maile  t^ 
the  order,  diecree  or  authority  of  any  court  of 
reoord,  may  protect  themselves  from  eviction  of 
the  lands  so  purchased,  or  from  any  re^Mnalblllties 
as  possessors  of  the  same,  by  pursuing  the  rules 
hereinafter  prescribed. 

SeotionSnC  Tlie  purchasers,  or  the  hein  and  legal 
representatives  of  nurchasen,  at  all  sales  which 
have  been,  or  may  hereafter  be,  nuMle  may,  wheo 
such  lands  are  not  made  redeemable  by  any  of  the 
laws  of  this  State  applicable  to  such  ssJee.  or.  If  re- 
deemable, may,  at  any  time  after  the  expiratioa  of 
the  time  allowed  for  such  redemption,  publish  six 
weeks  In  succession,  in  some  newspaper  publlsbed 
in  this  State,  a  notice  caUing  on  all  persons  who  can 
set  up  any  right  to  the  lands  so  purchased,  in  con- 
sequence of  any  informality  or  any  irregularity  or 
illegality  oonneoted  with  such  sale,  to  show  caoae, 
at  the  flrst  circuit  court  which  may  be  held  for  the 
county  in  which  such  lands  are  situated  six  moothe 
after  the  publication  of  said  notice,  why  the  sale 
K>  made  should  not  be  conflrmed,  which  notice 
shall  state  the  authority  under  which  the  sale  took 
place,  and  also  contain  the  same  description  of  the 
lands  pur<diased  as  that  giveo  in  the  oonveyaoee 
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TaS61  'llie  pelitlon  ■talM  Uiit  tba  lot  In  qneitloii, 
bofnf  &  (owD  lot  In  the  Cttj  of  Hot  Bpiingi,  Id 
tlie  Count7  of  Ouland,  wm  dellnqnent  for  tbe 

I**^ '  DODMTiiieiit  of  Um  t*ze*  of  the  vor  1684:  tlut 
the  loi  WM  duly  offered  for  Mle  br  the  collector 
of  the  cooDtj,  sod  wm  etrack  off  to  the  Sikie 
of  ArkeiUM;  that  the  lime  for  tbe  radempiloD 
of  tbe  lot  baring  espirad.  It  wu  dolf  certlOed 
to  tbe  commlnlooer  of  itate  IuxIb  by  the  oovo- 
tj  clerk  of  Garland  County,  m  required  by 
law;  that  tbe  petitioner  applied  to  tbe  aald 
I  to  porcbaae  the  lot,  and,  upou 


tbep-j --  , 

noeWed  from  him,  on  tbe  10th  of  June,  1887, 
•  deed.  Mo.  8.SST,  OOrerlDK  tbe  lot;  and  thai 
(be  petlliooer  paid  for  the  deed  the  lum  of  |1, 
and  waa  the  owqct  of  the  lot  by  rlitae  of  luch 
roDTeyance  and  bad  slTen  tbe  notice  required 
by  law,  and  wai  endtJed  to  a  decree  cODflrm- 
log  hli  title.  He  tberefora  prayed  that  hU  lltle 
to  tbe  lot  b«  conOnaed. 

On  ibe  Sin  of  Auruat,  1887,  Prtncet  H. 
BiuboDT  and  ber  three  mfant  cblldreo,  all  un- 
der tbe  age  of  fourteen  yean,  by  ibelr  next 
friend,  Ormitnd  Barbour,  terred  a  notice  upon 
tbe  eommlKloaer  of  Sate  land*  for  tbe  State  of 
ArkauMW,  that  the  lot  In  question  wa*  the 
property  of  tbe  three  mlnon,  heltl  In  truU  for 
tbetD,  at  tbe  time  of  tbe  mppoMd  forfeiture, 
fay  their  mother,  aald  Francee  H.  Barboor,wbo 
iraa  DOW  the  wife  of  taid  Onnand  Barbour, 
Tbe  Dotioe  Hated  that  tbe  minora  and  tbe 
mother  applied  to  be  peraitlled  to  redeem  tbe 
lot,  by  payluK  the  tuxea,  peoalty  and  coata, 
and  Inlereal,  cliBTg;e*  and  fees,  tor  which  Ibey 
tendered  tbe  money.  To  thli  notice  the  com- 
nladoncr  replied,  on  tbe  8d  of  September, 
1887,  that  tbe  land  bad  been  ioltl  by  the  Btate, 
and  tbey  could  not  redeem  from  tbe  Btate,  bnt 
moat  redeem  from  Martlo,  and  tbroogh  tbe 
oourta.  If  necetMary, 

On   Ibe  10th  of  September,  1887,  tbe  three 
ntnonand  Ibelr motberflled  their  anawer  and 
r^aai    cro«K-bill  to  tbe  petition  of  Hartla,  aettlng  up 
^  that  the  minora  were  the  children  and  tbe  only 

helra  ti  Franklin  J.  Hunger,  deceaavd,  who 
died  in  December,  1881;  that  Ihe  deed  of  June 
10.  1S87,  and  all  the  proreedln^  on  which  It 
waa  granted,  were  Ttdd  aa  to  tbem,  by  reaaon 


tilled  to  redeem  the  lot  under  the  tender  Ibey 
had  made.  Tbe  anawer  and  croaa-bill  then  aeti 
forth  tbat  the  lot  In  qtiealloo  waa  patented  bj 
tbe  United  Sutea  Id  IScA  to  certain  parttH; 
that  the  title  became  Tested  In  one  Laley,  who 
in  September,  1888,  conveyed  it,  bj  a  deed  of 
general  warranty,  to  the  mother  of  Ibe  minors, 
who  entered  with  them  Into  poaaeasloo  under 
incb  deed,  for  a  consideration  of  $11,600,  of 
which  9S,000  were  paid  In  lawbil  money  and 
the  balance  secured  by  bond  and  mortaage.  • 
9t9t-claaa  boardlog-bouae  harlog  been  erected 
on  the  lot;  that  at  the  date  of  anch  deed  the 
mother  of  the  mbors  was  the  widow  of  ai  " 


MuDger;  that  the  proceeds  ot  k  policy  of  Insut- 

-      on  the  life  of  aald  Hunger,  being  10.000. 

paid  to  the  mother  of  tCe  minora  li 


for  Uiem,  and  were  paid  by  her  to  said  Laler 
for  said  lot  and  boatdlcg-honae  and  the  furnt 
tuie  thereof;  that  sbe  kept  tbe  boarding-house 
for  a  while,  and  then  rented  It  out,  applying 
tbe  nnta  to  aupport  herself  and  tbe  mlimra, 
who  bad  resided  wltb  ber  contlDuonslr  since 
she  purchased  tbe  prerolsea,  and  were  depenil- 
ent  enlirrly  upon  ber  for  their  malntecance 
and  education,  wltb  tbe  rolontsry  aaatitance 
of  her  boaband;  that,  on  renting  tbe  bouae  and 
mnovlDg  from  Hot  Springs,  Uiey  employed 
one  WIggs.  a  real  esiate  agent,  who  snoae- 
gueotly  absconded  from  tbe  State,  to  collect 
ue  rent!  of  tbe  bouse  and  pay  the  taxea,  but 
be  failed  to  apply  the  rents  to  pay  tbe  taxes  on 
tbe  land  for  the  year  1884.  although  he  paid 
tbe  taxes  for  that  year  on  tbe  persoDaltr;  that 
WIgga,  who  was  then  coun^  Judge  of  Ibe 
county,  caused  tbe  clerk  of  tbe  county  court 
of  tbe  couD^  to  ban  tbe  lot  listed  for  taiea 
for  tbe  yeara  1880  and  ItfSO,  and  tbey  were  coU 
lecled,  as  If  the  lot  bad  not  been  sold  to  tbe 


Bute  for  the  year  1884;  thai  tbe  pWntU 
tbe  oroaa-blll  were  thereby  kept  in  Ignorai) 
tbe  nonpayment  of  tbe  taxes  for  the  year  1884; 


that  at  that  tiute  tbe  mother  of  tbe  minora  waa 
the  wife  of  Barbour,  baring  been  auch  prior  to 
Ibe  attempted  return  of  tbe  lot  aa  dellMjuent. 
and  prior  to  tbe  attempted  Bdvertlaemeat  and 
aaleof  theaame  for  taxM  torthe  year  1884, 


:«  aaeonflraed 

ofTUa  benaai. 

_  -i;  atrtuM.  bowerer,  to  Infanta,  pacsona  of  no- 
saund  mbid,  InBclaoaed  bevaiMissas.orauto((ba 
jarisdletkn  oftha  UnlWd Bulea. tba rlabt to  ap- 
pear and  contest  tbe  tltla  to  said  land  Mtbtn  one 
rear  after  tbeir  dlMbUntaa  tnar  be  ranored. 

SeoUoo  ML  Wben  no  oppcdtlon  Is  made  to  the 

oonSrmaUonof  suob  sala>  ibe  ecats  attabdlnK  Ibe 

ceedlnniball  be  paid  by  JwpartrsTairiiutsuch 

OmiailoD;  and  where  oppodtlaa  ■  made  tbe 

Msball  bebOTDS  brtbe  paitr  aaamat  whom 
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and  at  the  date  of  the  ezecutioo  of  the  deed  to 
Martin  by  the  cotDmissioDer  of  state  lands  on 
June  16,  1887,  and  was  still  under  such  cover- 
ture; and  that  she  purchased  and  held  the  lot 
as  tlie  trustee  of  the  nainors. 

The  cross-bill  then  ayers  that  the  deed  of  the 
lot  to  Martin  conveyed  no  title  to  him,  in  con- 
sequence of  certain  specified  defects  and  irreg- 
ularities in  the  proceedings  under  which  the 
conveyance  was  attempted  to  be  made,  nine  of 
them  oeing  specified.  The  cross-bill  further 
avers  that  the  plaintiffs  In  it,  in  June,  1887, 
immediately  after  the  de6d  to  Martin  was  made 
known  to  him,  tendered  to  him,  through  their 
agent  at  Hot  Springs.  $111.95,  the  amount  of 
the  taxes,  penalty,  costs  and  interest,  but  the 
tender  was  refused  bv  Martin,  and  they  bring 
into  court  $125,  and  tender  the  same  in  re- 
demption of  the  lot,  to  be  paid  as  the  court 
may  direct,  and  pray  that  uiey  be  decreed  to 
have  the  right  to  redeem  the  lot  on  payment  of 
such  sum  as  may  be  lawfully  due.  On  the 
ground  of  their  disabilities,  before  stated,  and 
the  frauds  alleged  in  the  cross-bill,  they  pray 
that,  upon  pajrment  by  them  of  aU  dues  and 
expenses  incurred  in  respect  to  the  sale  and 
deed  to  Martin,  said  deed  be  declared  void  and 
be  delivered  up  to  be  canceled,  and  that  their 
title  in  the  lot  be  quieted. 

Subsequently,  and  in  October,  1887,  the 
plaintiffs  in  the  crossbill,  as  citizens  of  Illi- 
nois, Martin  being  a  citizen  of  Arkansas,  re- 
moved the  suit  into  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Ar- 
kansas. A  replication  was  filed  to  the  answer. 
An  amendment  was  then  filed  to  the  answer 
and  cross-bill;  and  an  amendment  also  to  the 
petition  of  ^lartin,  waiving  an  answer  under 
oath.  Martin  then  put  in  an  answer  to  the 
cross-bill,  and  subsequently  the  plaintiffs  in  the 
cross-bill  filed  an  amendment  waiving  an  an- 
swer to  it  under  oath.  Proofs  were  taken,  and 
the  case  was  heard  by  the  court,  held  by  Judge 
CaldweU,  then  district  judge,  whose  opinion  is 
reported  in  84  Fed.  Rep.  701.  On  the  9th  of 
April,  1888.  the  court  entered  a  decree  dismiss- 
ing thft  petition  of  Martin  for  want  of  equity, 
and  decreeing  that  he  have  a  lien  upon  the  lot 
in  question  for  $110.96.  with  interest  at  six  per 
cent  per  annum  from  June  16,  1887;  and  that, 
unless  that  sum  should  be  pdd  wiUiin  twenty 
days,  the  lot  should  be  sold  to  raise  the  money 
to  pay  that  sum.  Martin  was  charged  with  the 
oosta  of  the  suit,  and  took  an  appeal  to  this 
court.  On  the  11th  of  April,  1888,  the  appel- 
lees paid  into  court  $117.57,  the  amount  of  the 
redemption  money  with  poundage,  and  the 
amount,  less  the  poundage,  was  ordered  to  re- 
main in  the  registry  and  to  be  paid  on  demand 
to  Martin. 

The  lot  in  question  was  sold  to  the  State  on 
the  25th  of  May,  1885,  for  the  taxes  of  1884, 
and  at  the  expiration  of  two  yean,  the  period 
allowed  by  law  for  redemption,  by  section 
5772,  it  was  certified  to  the  commiwioner  of 
state  lands,  and  immediately  thereafter  was 
purchased  by  Martin  from  that  officer.  The 
substantial  facts  set  up  in  the  cross-bill  are 
proved  by  the  evidence. 

The  appellant  relies  upon  section  5782  of 
Mansfiela  a  Digest  of  1884,  which  is  section 
146  of  the  Act  of  March  81, 1888  (Laws  of  1888, 
p.  278),  and  reads  at  follows:    ''Section  5782. 
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In  all  controversies  and  suits  involTiiig  tiUs  to 
real  property,  claimed  and  hdd  under  and  }jj 
virtue  ot  a  deed  executed  suhstantially  astfcve- 
said  by  the  clerk  of  the  county  coort»  tfae|itrtf 
claiming  title  adverse  to  thatoonv^ed  lijiocfc 
deed  shall  be  required  to  prove*  in  order  to  d6 
feat  the  said  title,  either  that  the  aaid  red  prop- 
erty was  not  subject  to  taxation  for  the  jw 
(or'years)  named  in  the  deed,  or  that  the  ttxa 
had  been  paid  before  the  sale,  that  the  property 
had  been  redeemed  from  the  sale  acooRtingto 
the  provisions  of  this  Act,  and  that  inch  I^ 
dempUon  was  had  or  made  for  the  use  nd  ben- 
efit of  persons  having  the  rig^t  of  redemptioD, 
under  the  laws  of  this  State;  or  that  there  ihad 
been  an  entire  omission  to  list  or  mum  tk 
property,  or  to  levy  the  taxes,  or  to  gifeootiee 
of  the  sale,  or  to  sell  the  property.  Bat  do 
person  shall  be  permitted  to  questkdi  the  title 
acquired  by  a  deed  of  the  derk  of  the  oomtf 
court,  without  first  showing  that  be,  or  the 
person  tinder  whom  he  claims  title  to  the  prop-  r| 
erty,  had  title  thereto  at  the  time  of  the  hk, 
or  that  title  was  obtained  fr^nn  theUsited 
States  or  this  State  after  the  sale,  and  thtt  all 
taxes  due  upon  the  property  have  been  psid  I7 
such  person  or  the  persons  under  wlMttbe 
claims  title  as  aforesaid:  iVoetfctat,  That  is  iiv 
case  where  a  person  had  paid  hit  tazo,  an. 
through  mistake  (or  otherwise),  by  the  ooIk^ 
tor,  the  land  upon  which  the  taxes  were  ptM 
was  afterwards  sold,  the  deed  of  the  clerk  of  the 
county  court  shall  not  convey  the  title:  Bv- 
f>ided,  further.  That  in  all  caaes  where  theowe- 
er  of  lands  sold  for  taxes  shall  jmaX  the  nU* 
ity  of  such  tax  title,  such  owner  may  pn^ 
fraud  committed  by  the  officer  selling  stUliBdj 
or  in  the  purchaser,  to  defeat  the  same,  sod.  ij 
fraud  is  so  established,  sudi  sale  and  title  w 
be  void."  But  that  section  relates  exdiaHclT 
to  deeds  made  "by  the  clerk  of  the  oooity 
court,"  and  does  not  embrace  deeds  made  l^ 
the  commissioner  of  state  landa. 

The  appellant  also  relka  upon  aectkn  4Slt 
of  Mansfield's  Digest  of  1884,  which  Rsai  §> 
follows:    "All  deeds  issued  br  said  ooiniDi» 
sioner  (of  state  landa) .  .  .  shall  be  under  bit 
hand  and  official  seal,  and  ahaO  ooov^  to  the 
purchaser,  his  heirs  and  assigns,  all  the  right, 
title  and  interest  of  the  State  to  wM  lands  uhI 
town  lots,  and  sudi  deeds  shall  be  received  s* 
evidence  in  any  court  in  the  State."   But,  \^ 
ScattY.  ir»Ms.49Ark.d66,ttwaahddthil^ 
effect  of  that  section  was  to  make  lbs  deed 
prima  facie  evidence  of  title  in  the  porehtKr* 
and  to  relieve  the  crantee  and  those  boldia^ 
under  him  ftom  maiking  proof,  nntfl  cfldeac^ 
was  introduced  showing  or  tCBdinglo  iho^ 
that  the  deed  conveyed  no  titltt.   The  desd 
doea  not  prevent  the  plaintUEs  te  the  pRSViC 
croas-biU  from  showing  that  thcj  hKwt  taad^ 
prived  of  substantial  righta  by  tmmm  of  the 
failure  of  the  officers  of  the  State  loohsoneR^ 
quirements  of  th^  law  in  reaped  to  listiMtf 
assessing  the  property  for  tazation.  or  aclUai 
it  as  deunquent,  or  in  reaped  to  the  ledeMp- 
tion  of  it  tf  ter  ita  sale.    In  tbo  praaent  am, 
the  plaintiffs  in  the  croarbfll  proved  aoek  fri^ 
ure  to  the  satisfaction  of  the  drcult  court 

By  secUon  677  of  Manaileld'^  Digest  of  1661, 
before  referred  to,  the  purchaser  ia  reqnlrsd  to 
publish  a  notice  "  callmg  on  all  penooa  wIh 
can  set  up  any  right  to  the  tandaao  pnnhiai  d, 
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iQ  oooteqpMoee  of  anj  fofonnaUtjor  aor  irr^ 
v!ku/ttf  or  m^piltty  oonnected  with  raco  sale, 
Co  ibow  owiM  why  the  tale  should  not  be  oon- 
Aiiued.  

Bj  lectioQ  979  It  is  prorlded  thal»  '1b  case 
oppoaHloo  be  made,  and  itshall  appear  that  the 
ssle  has  beeo  made  contrary  to  law.  It  shall  be 
the  doty  of  the  Judge  to  aoDal  it" 

By  sectioo  681  itls  oroTided  that  the  Jadg- 
meot  of  the  court  cooflrmiDg  the  ssle  shall  oper- 
ate as  a  complete  bar  against  aoy  and  all  per- 
sons who  may  '*claim  said  land  in  consequence 
of  informality  or  UlegalitT  in  the  proceeoings; 
and  the  title  to  snid  land  shaU  be  ooosidered 
as  cooflrmed  and  complete  in  the  purchaser 
thereof,  his  heirs  and  arngns  forerer;  saring, 
howoTer,  to  infants,  penons  of  unsound  mind. 
Imprisoned  beyond  seas,  or  out  of  the  Jurisdic- 
tion of  the  United  8Utes,  the  right  to  appear 
and  contest  the  title  to  said  land  within  one 
year  after  their  disabilitiefl  may  be  remoTed." 

Section  5701  of  Mansfield's  Digest,  of  1884. 
reads  as  follows:  "All  actions  to  test  the  ra- 
lidity  of  aoy  proceedinff  in  the  appraisement, 
assessment  or  levying  or  taxes  upon  any  land 
or  lot.  or  pert  thereof,  and  all  proceedings 
whereby  is  sought  to  be  shown  any  irregularity 
f>f  any  offloer,  or  defect  or  neglect  thereof, 
liaTing  any  duty  to  perform.  uncTer  the  proris- 
ions  of  this  Act,  in  the  sssessment,  appraise- 
ment, levying  of  taxes,  or  in  the  ssle  or  lands 
or  lots  delinquent  for  taxes,  or  proceedings 
whereby  it  Is  sought  to  sToid  any  sale  under 
the  proTisions  of  this  Act,  or  [forlirregularity 
or  neglect  of  aoy  kind  by  any  officer  having 
aoy  duty  or  thing  to  perform  under  the  pro 
▼isions  of  this  Act,  shall  be  commenced  witbio 
I  wo  Tears  from  the  date  of  sale,  and  not  after- 
ward." The  provisions  of  this  section,  as  sec- 
tion 188  of  the  Act  of  April  8. 1880.  were  coo- 
sidered  by  the  Supreme  Court  of  Arksnsas  in 
Baddiffe  y.  Artim.  48  Ark.  IM.  107,  where  it 
was  ssid  that  the  Statute  did  not  operate  to 
deprive  the  former  owner  of  any  "meritorious 
defense,"  meaning  thereby  "any  act  or  omis- 
sion of  the  revenue  officers  in  violation  of  law 
aod  prejudicial  to  bis  rights  and  interests,  as 
well  as  thoee  Jurisdictional  and  fundamental 
1%4M]  defccu  whidi  affect  the  power  to  levy  the  tax. 
or  to  sell  for  its  nonpayment"  The  court 
further  said:  '*  We  have  no  doubt  of  the  power 
of  the  liMislature  to  cure  any  irregularly  or 
illMality  in  a  tax  sale,  which  consist  in  a  mere 
faimre  to  observe  some  requirement  imposed, 
not  by  theOonsritution,  but  by  the  Legislature 
itself,  and  the  non-observance  of  whkh  does 
not  deprive  the  former  owner  of  any  substan- 
tial right  .  All  technical  objectfona  to  the 
sale,  not  actually  prejudicial  to  the  former  own- 
er, must  be  brought  forward  within  two  years, 
under  penalty  of  not  being  afterwards  regarded 
when  the  tax  title  is  assailed*" 

In  the  present  case,  it  is  contended  by  the 
appellant  that  the  irragularities  alleged  by  the 
appellees  were  cut  oflTunder  section  STOl,  be- 
cause they  commenced  no  suit  within  two 
years  from  the  date  of  the  sale.  But  those  ir- 
regularities deprived  the  appellees  of  a  sub- 
stantial right  and  were  not  tedinical  objections 
to  the  ssle,  and  were  actually  prejudicial  to  the 
appellees. 

It  was  proved  that  the  sale  was  made  eon- 
tniry  to  kw.  becsuse  no  valid  assessment  for 
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the  year  1884  was  made,  in  that  the 
did  not  take  and  subscribe  the  oath  or  affirma- 
tion prescribed  1^  section  6861  of  Hansfleld's 
Dlcest  of  1884»  which  provides  as  follows: 
"Everr  siscesor  shall,  on  or  before  the  first 
day  of  January  succeeding  his  Section,  and 
before  entering  upon  or  dischardng  any  of  the 
duties  of  bis  otAcs,  tske  and  subsmbe  to  the 
oath  prescribed  in  section  twenty,  article  nine- 
teen, of  the  Consdtution  of  Arkansas,  and,  in 
addition  thereto,  the  following  oath  or  affirma- 
tion, which  oath  shaU  be  indorMd  upon  the 
ment  books  prior  to  their  delivery  to  the 
•I, .  assessor  for coun- 


ty, do  solemnly  swear  that  the  value  of  all  real 
and  personal  property,  moneys,  credits,  invest- 
ments in  bonds,  stocas.  Joint  stock  companies, 
of  which  statements  may  be  made  to  me  by 
persons  reqoir«)d  bv  law,  will  be  appraised  at 
its  actual  cash  value;  that  in  no  case  will  I. 
knowingly,  omit  to  demand  of  any  person  or 
corporaBon,  of  whom  by  Uw  I  may  be  re- 
quired to  make  such  demand,,  a  statement  of 
tne  description  and  value  of  personal  property, 
or  the  amount  of  moneys  and  credits,  invest- 
ments in  bonds,  stock.  Joint  stock  companies 
or  otherwise,  which  he  may  be  required  to  list, 
or  in  any  way  connive  at  any  violation  or  eva- 
sion of  any  of  the  requirements  of  the  law  or 
laws  in  relation  to  the  listing  or  valuation  of 

Eerty,  credits,  investments  in  bonds,  stocks, 
•stock  companies  or  otherwise,  of  any 
,  for  taxation.'  ** 
It  was  also  shown  that  sudi  oath  was  not  in- 
dorsed upon  the  assessment  books  for  the  year 
1884,  prior  to  tbeir  delivery  to  the  assessor,  as 
provided  by  section  6861. 

It  is  also  provided  by  section  6888  as  foUows: 
"If  any  person  so  elected  fails  or  refuses  to 
tske  the  oath  required  in  the  precedinit  section, 
and  ffie  the  same  with  the  clerk  of  the  countv 
court  of  his  county,  within  the  time  prescribed, 
the  office  shall  fie  declared  vacant  and  the 
clerk  of  the  county  court  shall  immediately 
notify  the  governor,  and  sudi  vacancy  shall  be 
filled  in  accordaoce  with  the  Constitution  and 
kws  of  the  State."  See  Fiark&r  v.  09trma%  60 
U.  a  18  How.  187  [16:  818];  Moan  v.  2\fnMr, 
48  Ark.  848. 

Whoe  the  statute  provides  for  the  poldica- 
tioo  of  a  noticeof  sale  for  taxea,  and  piescribes 
the  terms  of  such  publication,  it  must  be  strict- 
ly pursued.  CooleyonTaxatk>n(9ded.)p.48i. 
In  the  present  case,  there  was  a  failure  to  prove 
the  publication  required  bj  the  Statute.  An 
attempt  was  made  to  do  so  by  means  of  «a 
parU  affidavits,  presented  mors  than  two  years 
after  the  sale  was  made.  But  the  Statute  re- 
quired record  proof,  and  nothing  could  be  sub- 
stituted for  that  nor  oould  a  fatlurs  to  give  it 
be  ezoosed* 

By  section  6788  of  Mansfield's  Digest  the 
form  is  prescribed  of  the  notice  which  is  to  be 
attached  to  the  list  of  ddinquent  lands,  which, 
by  section  6788,  is  rsquiredto  be  pobUshed  In 
a  newspaper,  and  section  6788  goes  on  to  ptt^ 
vide  as  follows:  "The  derk  of  the  county 
court  shall  record  said  (deUnqnent)  list  and  no- 
tice (of  pubUcatioo  attached  to  it)  in  a  book,  to 
be  by  htm  kept  for  the  purpose,  and  shall  cer- 
dfy  at  the  foot  of  said  record,  stating  in  what 
newspaper  said  list  was  published,  and  the 
date  of  publication,  and  for  what  length  of 
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time  the  same  was  published  before  the  second 
Monday  in  April  then  next  ensuing,  and  such 
record,  so  certified,  shall  be  evidence  of  the 
facts  in  said  list  and  certificate  contained."  In 
the  present  case,  no  such  record  was  made. 
The  provision  is  a  peremptory  one,  and  it  can- 
not be  dispensed  with,  without  invalidating  the 
proceeding. 

By  section  6705  the  clerk  of  the  county  court 
was  required,  on  or  before  the  first  Monday  in 
November  in  each  year,  to  make  out  and  de- 
liver the  tax  books  of  the  county  to  the  collect- 
or, with  his  warrant  thereunto  attached,  under 
his  hand  and  the  seal  of  his  office,  authorizing 
the  collector  to  collect  the  taxes. 

By  section  5781  the  collector  was  required  to 
give  notice,  by  the  posting  of  printed  notices, 
of  his  attendance  at  certain  places  to  receive 
the  taxes,  and  to  attend  by  himself  or  his  depu- 
ty for  that  purpose  at  the  time  and  place  named 
in  the  notice,  and  thereafter  to  attend  at  his 
office  at  the  county  seat,  unto  the  10th  of  Feb- 
ruary of  each  ^ear,  to  receive  taxes  from  per- 
sons wishing  to  pay  them. 

By  section  5760  the  collector  was  required, 
by  the  first  Monday  of  March  in  each  year,  to 
file  with  the  clerk  of  the  county  court  a  list  or 
lists  of  all  such  taxes  levied  on  real  estate  as  he 
had  been  unable  to  collect,  therein  describing 
the  land  or  town  or  city  lots  on  which  the  de- 
linquent taxes  were  charged,  as  the  same  were 
described  on  the  tax-book,  and  to  attach  there- 
to his  affidavit  to  the  correctness  of  the  list;  and 
he  was  required  also  to  scrutinize  the  list  and 
compare  it  with  the  tax-book  and  record  of  tax 
receipts,  and  strike  from  the  list  any  land  or 
lot  upon  which  the  taxes  had  been  paid,  or 
which  did  not  appear  to  have  been  entered  on 
the  tax- book,  or  which  should  appear  from  the 
tax-book  to  be  exempt  from  taxation. 

By  section  5762  he  was  required  to  cause  the 
list  of  the  delinquent  lands  in  his  county,  as 
corrected  by  him,  to  be  published  weekly  for 
two  weeks  between  the  first  Monday  in  March 
and  the  second  Monday  in  April  in  each  year, 
in  a  newspaper. 

Then  followed  the  provision  before  stated  of 
section  5768.  The  sale  in  the  present  case  was 
made  May  25,  1885. 

By  section  5769  the  clerk  of  the  county  court 
was  required  to  attend  the  sale  and  to  make  a 
record  ot  it  in  a  substantial  book,  and  to  record 
in  a  separate  book,  to  be  kept  for  that  purpose, 
each  tract  of  land  or  lot  sold  to  the  State,  to- 
gether with  the  taxes,  penalty  and  cost  due 
thereon;  and  by  section  5771  he  was  required 
immediately  aner  the  sale  to  transfer  upon  the 
tax-books  all  lands  sold  for  taxes  to  the  name 
of  the  purchaser.  ^ 

It  is  quite  clear  that  the  derk  did  not  com- 
ply with  these  remiirements,  especially  with 
those  of  sections  5768  and  5769.  Because  he 
so  failed  in  his  duty  in  respect  to  the  tax-sale 
of  1884,  the  assessor  returned  the  lot  in  ques- 
tion on  the  assessment  for  1885  as  subject  to 
taxation,  instead  of  returning  it  at  exempt  from 
taxation  by  reason  of  its  having  been  struck  off 
to  the  State  at  the  tax-sale  for  the  delinauent 
tax  of  1884,  which  would  have  prevented  the 
oonntj  clerk  from  placing  the  lot  on  the  tax- 
books  f 01^1886,  which  he  was  required  by  sec- 
tion 5706  to  make  out  and  deliver  to  the  col- 
lector on  or  before  the  first  Monday  in  Novam- 
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ber,  1885.  If  the  lequirements  of  the  law  had 
been  followed,  the  plaintiffs  in  the  cro»Ul, 
when  attending  by  their  agent  to  pay  the  ttxci 
for  1885,  would  have  been  informed  that  tboe 
were  no  taxes  for  them  to  pay,  because  the  lot 
stood  in  the  name  of  the  State.  In  soch  cue, 
it  being  shown  that  they  intended  to  ptj  tlie 
tax  for  1884  and  made  foil  provision  for  that 

Eurpose,  it  is  manifest  they  could  and  would 
ave  redeemed  the  lot. 

To  permit  the  sale  to  the  appellant  to  be  cod- 
firmed  would  be  to  assist  the  state  to  tike  id- 
vantake  of  its  own  wrong.  The  right  to  r^ 
deem  is  a  substantial  ri^hC  and  was  prerented 
from  being  exercised  within  the  statotoiy  peri- 
od of  two  years  by  the  dereUcdon  of  duty  on 
the  part  of  the  officers  of  the  Stat&  The  ale 
was  made  contrary  to  law,  and  it  was  Uie  dotj 
of  the  circuit  court,  under  the  Statute,  to  id- 
nul  it,  in  order  to  allow  the  redemptioBtotike 
place.  No  more  manifest  case  for  the  interpo- 
bition  of  a  court  of  equity  can  be  imafinei 
The  State  is  bound  by  the  acts  of  ber  oOoen 
in  placing  the  lot  on  the  tax-books  forttie  jein 
1885  and  1886,  and  receiving  from  the  ippd- 
lees  the  taxes  for  those  years.  Equity  will 
treat  the  transaction  as  a  waiver  of  die  prior 
supposed  forfeiture,  and  will  regard  the  tax 
paid  for  1885  and  18H6  as  so  much  paid  toward  v 
redemption,  and  will  permit  the  paymeot  of 
the  rest.  The  appellant  took  his  deed  for  the 
land  in  the  same  condition  in  which  the  Slate 
held  it,  and  subject  to  the  aame  eooitiei  and 
defenses.  The  State,  having createa  its  boreas 
of  taxes,  is  bound  to  see  to  it  ^at  Its  oilceis 
impart  correct  information  to  parties  dealias 
with  it  and  do  not  mislead  them. 

The  mother  of  the  minors  had  the  ilfhito 
acknowledge,  aa&he  did,  her  tra8tee8i&  for 
them.  The  minors  are  tha  real  partiea  a  in* 
terest  in  the  casei  and  they  have  appeared  wd 
contested  the  title  to  the  let.  within  the  ligM 
reserved  to  them  by  section  581.  They  sivci- 
titled  to  the  relief  given  to  them  by  the  dicait 
court,  although  s^on  5772  doea  not  dfethe 
right  to  redeem  to  married  women;  forltgtftf 
that  riffht  to  minors  within  two  yean  atUr  the 
expuauon  of  their  disabOi^. 

The  case  is  so  thoroughly  diacuaed,  aad  tia 
rights  of  the  appellees  to  relief  ao  folly  viidi* 
cated,  in  the  opinion  of  the  circah  coort,  ihit 
we  do  not  deem  it  neoeiaaiy  to  add  anftbiaft 
further. 

Decree  affirmed. 


MOSES  WILLIAMS,  as  AMtgnee  in  Baal- 
ruptcy  of  John  Hkabd  st  al.,  Pff.  aa  Err^ 

«. 

JOHN  HEARD  R  AL 

I8ee  8.  a  Eeporler^  ed.  ai»-MU 

Federal  oueeUon^-cUdm  under  BankntfiAB^ 
award  iff  eammieeiamere  if  Alabama  elate 
paeeee  to  aeeigneein  bankruple$  jwawliWMw 
eewpM  mUh  an  iniereel  paee  ie  ike 


L   Where  an  asaignee  in  banl  i  iiptn^y  <  M\me 
property  as  belongiog  to  blm  ODdar  the 


NozB.-^  to /uriadleCfoia  «ii  tJU  ITWttad  Aotai ; 
preme  Oowt,  ¥ihertfea&rQji  qtueU/om  artaxi,  o 
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Act,  Ana  the  state  ooort  deoldes  Affalnst  his  title, 
thli  oourt  has  jnrisdiotiOD  to  review  the  dedsion 
of  the  state  oourt 
%  An  award  made  b7  the  Court  of  OommiaslooerB 
of  Alabama  Claiiiis,  under  the  Act  of  June  fi,  1882, 
to  an  assignee  in  bankruptcy  of  a  claimant  for 
the  payment  of  premiums  for  war  risks,  was  part 
of  the  bankrupt*s  estate  and  passed  to  his  assignee 
In  bankruptcy.  The  claim  was  property  of  the 
bankrupt  and  the  mon^  paid  thereon  was  not  a 

irift. 

&  Vested  rights  ad  rem  and  in  re  possibilities, 
coupled  with  an  interest  on  claims  growing  out 
of  property,  pass  to  the  assignee  in  baokruptcy. 

[No.  875.] 

Argued  May  1, 1891,      Decided  May  $5, 1891. 
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XN  ERROR  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts  to  review  a 
udgmeut  for  the  plaintiffs  in  an  action  brought 
y  them  against  their  assignee  in  bankruptcy 
to  recover  the  amount  of  an  award  made  by 
the  Court  of  Commissioners  of  Alabama 
Claims,  under  the  Act  of  June  5,  1882,  on  ac- 
count of  war  premiums  of  insurance  paid  by 
plaintiffs  during  the  War  of  the  Rebellion, 
which  award  b£d  been  paid  to  the  assignee  by 
the  United  States.    Bevereed, 

The  facts  are  stated  in  the  opinion. 

Meeere,  Moses  Williams  and  €•  A.  Wil- 
liajBSf  for  plaintiff  in  error: 

The  decision  of  the  state  court  was  against 
the  right  of  a  party  claiming  under  a  treaty 
and  a  statute  or  the  United  States  and  under  a 
commission  or  authority  held  under  the  United 
States,  and  this  court  has  Jurisdiction. 

BacJiman  y.  Lateean,  109  U.  S.  659  (27: 1067); 
Martin  v.  Hunter,  14  U.  S.  1  Wheat.  804  (4: 
97);  Atherton  v.  Fowler,  91  V.  S.  148(28:  265); 
Silver  Y,  Ladd,  78  U.  S.  6  Wall.  440  (18:  828); 
Minneeota  ▼.  Batehelder,  68  U.  S.  1  Wall.  109 
(17:  551);  Dupamur  ▼.  Bochereau,  88  U.  S.  21 
Wall.  180  (22:  588);  Bouy,  Barland,  26  U.  S. 
1  Pet.  656  (7:  802);  Matthewe  v.  Zane,  8  U.  S.  4 
Cranch,  882(2: 654);  LetneurY.  Price,  58  U.  S. 
12  How.  59,  78  (18:  893, 898);  Mobile  y,  Eelava. 
41  U.  S.  16  Pet.  284  (10:  948);  BerthM  y.  Mc 
Donald,  68  U.  a  22  How.  884(16:  818);  Coudn 
T.  Lahatut,  60  U.  S.  19  How.  202  (15:  601). 

These  war- premium  claims  were  claims  of 
right  and  pass  to  an  assignee  in  bankruptcy. 

Leonard  y,  ilT^,  125  Mass.  469;  Comegye  y. 
Vaeee,  26  U.  8.  1  Pet.  198  (7:  108):  Ermn  y. 
United  Statee,  97  U.  S.  892  ^:  1065);  Pierce 
y.  StidtDorihy,  4  New  Eog.  Rep.  498.  79  Me. 
284:  iTt/i^s&ufy  y.  Burritt,  151  Mass.  199;  Jonee 
y.  Dexter,  125  Mass.  469;  Oray  y.  Bennett,  8 
Met.  522,  525;  Orant  y.  Bodteell,  8  New  Eng. 
Rep.  247,  78  Me.  460;  Ph^  v.  MeDonald,  99 
U.  8.  298  (25:  478);  Milnor  y.  MeU,  41  U.  S. 
16  Pet.  221  (10:  94B);  Morgan  y.  Taylor,  5  C. 
B.  N.  8.  658. 

Mr,  Henrjr  W.  Pntiuun*  for  defendants  in 
error: 

The  question  whether  a  contingent  possibil- 
ity in  regard  to.  the  war  premiums  was  prop- 


erty or  estate  which  jMssed  as  assets  to  an  as* 
signee  in  bankruptcy  is  not  a  federal  question, 
but  one  of  general  law,  and  the  questions  of 
general  law  decided  b^  a  state  court  do  not 
give  this  courtjurisdiction  (BetheU  y.  Demaret^ 
77  U.  S.  10  Wall  537  (19:  1007);  Delmas  y. 
Merchants  Mut.  Ine.  Co,  81  U.  8. 14  Wall.  666: 
(20:  759);  Steinee  y.  Franklin  County,  81  U.  S. 
14  Wall.  15  (20:  846);  Tdrver  y.  Keach,  82  U. 
8.  15  WalL  67  (21:  82);  Nev  York  L.  Irn.  Co. 
Y,  Sendren,  92  U.  8.  287  (28:  709):  Boekhold^ 
y.  Boekhold,  92  U.  8.  180  (28:  507):    United^ 
States  y.  Thompeon,  98  U.  8.  586  (28:  982);  Wolf 
y.  StisD,  96  U.  S.  541  (24:  640);  Old  Dominion 
Bank  y.  MeVeigK  98  U.  8. 832^25: 110);  Lange 
Y,  Benedict,  99  U.  8.  68  (25:  469);    Grame  v. 
Mutual  Aemir.  Soe,  112  U.  S.  272,  275(28:  716, 
717);  AllenY,  McVeigh,  107  U.  8. 488(27:  572)r 
Miiiiseippi  dk  M.  B,  Co.  y.  Bock,  71  U.  8.  4 
WaU.  177,  181  (18:  881, 882);  Chouteau  y.  Gib- 
eon,  111  U.  8.  200  (28:  400):    Boatmen's  Saff, 
Bank  y.  State  Sav.  Aseo,  114  U.  8.  265,  268,. 
269  (^:  174,  175.  176);  San  Francisco  v.  ItseU^ 
188  U.  8.  65,  67  (88:  570,  571);    Manning  y. 
French,  188  U.  8.  186  (88:  582),  even  tbouglv 
plaintiff  in  error's  general  title  in  the  subject, 
matter  is  under  an  Act  of  Congress. 

Kennedy  y.  Hunt,  48  U.  8.  7  How.  586,  594 
(12:  829,  888). 

The  decision  of  the  state  court  being  in  favor 
of  us,  who  claim  under  an  Act  of  Congress, 
this  court  has  no  jurisdiction  where  the  other 
party  merely  opposes  such  right,  even  thougb^ 
he  relies  upon  proceedings  under  another  Act 
of  Congress,  the  Bankrupt  Act,  to  show  that 
our  right  would  operate  a  fraud  in  law,  to  wit» 
upon  creditors. . 

FulUm  Y,  MAffee,  41  U.  a  16  Pet.  149  (10: 
918);   Burke  y.  Qaines,  60  U.  8.  19  How.  888^ 
(15:  655);  MissouHY,  Andriano,  188  U.S.  496, 
500,  501  (84: 1012, 1018,  1014). 

The  right  to  war  premiums  was  not  created 
by  the  Treaty  of  Washington  within  the  mean> 
ingj>f  jurisdictional  statutes. 

United  States  v.  Weld,  127  U.  8.  51  (82:  62)- 
Great  Western  Ins.  Co.  v.  United  States,  lli* 
U.  S.  198  (28:  687). 

The  issue  between  the  party  and  his  assignee* 
raises  no  question  either  as  to  the  validity  or 
construction  of  the  treaty  or  award,  and  pre- 
sents no  federal  question. 

GillY.  Olitcr,U  U.  8.  11  How.  529,  545, 
548  (18:  799,  806,  807);  WiUiams  y.  Oliver,  58: 
U.  8.  12  How.  Ill,  125  (18:  915,  921J;  BonM 
Y.  Casanova,  91  U.  8.  879  (28:  874);  Burthe  y. 
Denis,  188  U.  8.  514  (88:  768). 

Where  both  parties  daim  under  the  same* 
treaty,  the  question  between  bankrupt  and  as- 
signee is  not  a  federal  question. 

Dow  V.  Eslava,  50  U.  8. 9  How.  429, 446, 449> 
(18:  208,  210,  211). 

The  fact  that  both  claim  under  the  same'stat- 
ute  does  not  give  jurisdiction. 

Moreland  v.  Piuie,  61  U.  8.  20  How.  522  (15: 
1009);  Bomie  ▼.  Casanova,  91  U.  8.  879  (28: 
874);  MeStay  y.  Friedman,  92  U.  8.  728  (28: 


ore  drtMon  ill  <|tiestion  ftatutet,  treaty  or  OofistttifMofi, 
•ee  noUs  to  Ifartin  v.  Hunter,  4:  97:  Matthews  y. 
Zsne,  1:  664;  WfUlams  y.  Norrls.  6:  dTl. 

Am  toittrttdletfofi  of  UnAUA  States  Supreme  Oourt 
to  (Uelare  state  law  void  as  in  eonMetwUh  Stale  Ooi^ 
ttUutUm:  to  revise  decrees  of  state  eourts  as  to  con- 
UruetUmof  state  kni«,-eee notes  to  Hart  v.  Lam- 

1 10  u.  s. 


phire,  7:  679;  Oommerolal  Bank  of  OInolnnatt  y^ 
BuokiDgham,  12: 169. 

Action  for  money  or  goods  obtatned  by  frauds  as- 
stgmMe.  Bee  tioto  to  Fennemore  v.  United  States^ 
L-684. 

lf«re  versonaX  toriM  whU^  die  wtSh  the  party,  net 
cmlgncMe.  See  note  to  Oomesya  v.  Yaise,  7: 108. 
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^m);  California  t.  Jaek$(m,  112  U.  8.  288  (28: 
"712);  Mace  y.  Merrill,  119  U.  8.  581,  684  (80: 
im,  504);  Dmones  ▼.  Scott,  45  U.  S.  4  How.  500, 
^2  (11:  1075,  1076);  Shaffer  ▼.  Scudday,  60 
U.  S.  19  How.  16  (15:  592);  PhiUipi  y.  itound 
City  L.  A  W.  Aeso.  12417.  8.  605  (81:  588). 

The  award  of  the  commissiooers  gave  the 
.assignee  only  a  bare  prima  facie  rigot  to  re- 
•odve  the  money,  no  valid  legal  right  to  it. 

JPh-evaU  V.  Bachs,  89  U.  S.  14  JPet.  95  (10: 
369);  Great  Western  Ine,  Co,  v.  UniUd  States, 
112  U.  8.  198,  200  (28:  687,  689);  Leonard  v. 
Nye,  125  Mass.  455,  458;  Brooks  v.  Ahrens,  11 
•Cent.  Rep.  126,  68  Md.  212;  Taft  v.  Marsily, 
47  Hun,  175,  120  N.  Y.  474;  Kingsbury  v. 
Mattocks,  81  Me.  810,  8  L.  R  A.  460. 

The  mere  question  of  the  bankrupt's  title  or 
iCstate  is  not  a  federalquestion. 

Scott  V.  KeUy,  89  XL  8.  22  Wall.  57,  59  mx 
729,  780);  McKenna  v.  Simoson,  129  U.  8.  506 
<82:  771);  Boatmen's  Sao.  Bank  t.  State  Sav. 
Asso.  114  U.  8.  265  (29:  174). 

Prior  to  the  passage  of  the  Act  of  1882,  the 
war-premium  claims  had  not  the  elements  of  a 
legal  right  in  them  so  as  to  pass  under  a  gen- 
•era!  assignment  by  operation  of  law.  (Jnly 
what  exists  in  law  can  pass  by  mere  operation 
^f  law. 

Heard  v.  Sturgis,  6  New  Eng.  Rep.  210, 146 
Mass.  545,  552;  Tqft  v.  Marsily,  120  N.  Y. 
474;  Brooks  v.  Ahrens,  11  Cent.  Rep.  126,  68 
Md.  212;  Kingsbury  v.  Mattocks,  81  Me.  310, 
3  L.  R.  A.  460;  Bhoades  v.  Blackiston,  106 
Mass.  884,  886;  NeweU  v.  West,  149  Mass.  520. 

A  mere  equitable  claim,  which  not  only  lacks 
the  remedy  but  would  not  be  a  legal  right  if  a 
private  individual  stood  in  the  government's 
place,  will  not  pass  to  the  assignee. 

Be  Webber,  L.  R  18  Q.  B.  Div.  Ill;  Be 
Wieks,  L.  R  17  Ch.  Div.  70;  Gibson  v.  Ekut 
India  Co.  5  Bing.  N.  C.  262,  274;  Be  parte 
Hawker,  L.  R  7  Ch.  App.  214;  Innes  v.  East 
India  Co.  17  C.  B.  851;  He  Higgins,  L.  R  21 
•Oh.  Div.  85;  MUnor  v.  Metz,  41  U.  8.  16  Pet 
1227  (10:  945). 

Future  wages  under  an  engagement  not  yet 
entered  into  are  not  assignable. 

Mulhall  V.  Quinn,  1  Gray,  105;  Twiss  v. 
Cheever,  2  Allen,  40;  Herbert  t.  Bronson,  125 
Mass.  475. 

Claims  that  are  merely  personal,  and  not 
based  on  breach  of  contract,  or  on  a  tort  to 
real  or  personal  property,  are  not  assignable 
•even  after  verdict. 

Gray  v.  Bennett,  8  Met.  522;  Stone  v.  Boston 
d  M.  B.  Co.!  Gray,  589;  Bice  v.  Stons.  1 
Allen,  566;  Linton  v.  Hurley,  104  Mass.  868; 
Lawrence  v.  Martin,  22  Cal.  174;  Warren  v. 
Warren  Thread  Co,  184  Mass.  247, 248;  Bogers 
V.  SpeneCy  18  Mees.  &  W.  571;  Jordan  v.  Gil- 
ten,  44  K.  H.  424;  Sibbal^s  Estate,  18  Pa.  249; 
Sommer  v.  WHt,  4  8erg.  &  R  19;  GiOan  v. 
Gillan,  55  Pft.  480;  Jones  v.  Clifton,  101  U.  8. 
225  (25:  908);  Brandies  t.  Cochrane,  112  U.  a 
.844  (28:  760). 

Mr.  Justice  ta^mmr  deliTered  the  opinion 
•of  the  court : 

This  was  an  action  for  money  had  and 
received,  brought  in  the  8upreme  Judicial 
0>urt  of  the  Commonwealth  of  Massachusetts, 
-for  the  0>unty  of  8ufPolk,  by  John  Heard, 
Augustine  Heard    and    Albert  F.    Heard, 
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against  their  assignees  in  bankruptcy,  ton- 
cover  the  amount  of  an  award  nuide  bj  tk 
0>urt  of  Commissioners  of  Alabama  Clain^ 
under  the  Act  of  Congress  approved  Jone  i, 
1882  (22  8tat.  98),  on  account  of  wirpie. 
miums  of  insurance  paid  by  the  pliinaib 
during  the  War  of  the  Rebellion,  wliidi 
award  had  been  paid  to  the  assignees  trj  the 
United  States. 

The  case  was  entered  in  the  full  oomt, 
where  it  was  tried  upon  the  fol lowing  agned 
statement  of  facts : 

*'The  plaintiffs,  citiseas  of  the  Uoitad 
States,  were  encaged  between  April  It,  1811, 


and  April  9,  1865,  aspartnen  under  the  tin    , 
name  of  Augustine  Heard  and  Company,  ii 
the  business  of  buying  and  ^dipping 


for  China,  receiving  merchandise  nomChiM    i 
and  selling  the  same,  and  insuring  meniiii-  ■ 
disc  and  vessels.     During  that  period  the  ' 
plaintiffs  bore  true  allegiance  to  the  fOfcn- 
ment  of  the  United  8tat^  and,  after  tSe  eiil- 
ing  of  the  first  Confederate  cruiser,  they  mide, 
in  the  course  of  their  business,  oerudn  a- 
hanced   payments  of   insurance,   otherwiM 
called  payments  of  premiums  for  war  riib 
or  war  premiums,  on  merchandise  and  veaele 
to  an  amount  exceeding  the  sum  awiided  oi 
their  account  by  the  Court  of  CoomiiiilaoeB 
of  Alabama  Claims,  as  hereinafter  set  forth.    ' 

**  On  May  81,  1865,  the  said  flrmM  Aapi-    ' 
tine  Heard  and  Company  was  dissolved  hj  the    ^ 
agreement    of   the    members    thereoCi  Oi    * 
August  5,  1875,  the  plaintifb  were  setenVf    1 
adjudicated  bankrupto  in  the  U.  S.  DMd^    \ 
Ck>urt  for  the    District    of    Massadmeetti 
On  September  11,  1875,  assignments  inbuk- 
ruptcy  in  the  usual  form  were  made  to  the    ' 
defendants,  and  on  July  20,  1877,  the  pliSi- 
tiffs  received  their  discnarge  in  bankroplGf. 
The  said  firm  and  each  of  the  plaintiii  n- 
dividually  were  solvent  when  said  firm  «* 
dissolved,  and  all  the  debts  owed  by  the  plsti' 
tiffs  at  the  time  of  their  said  adjndiotiei 
in  bankruptcy  were  incurred  after  said  dSt^ 
solution.    The  estate  of  said  bMikrnpCs  n* 
ceived  by  the  defendants  hitherto  bM  tai    i 
insufficient  to  pay  in  full  the  debts  of  tti  1 
bankrupts.  " 

*^  In  December,  1886,  an  award  was  nadelf 
the  0>urt  of  Commissioners  of  AliliiiW 
Claims  established  under  the  Act  of  OongnB 
approved  June  5, 1882,  to  the  defendants  sstf' 
signees  in  bankruptcy  of  the  plaiatili  ta 
proceedings  in  said  court,  to  which  the  plsl^ 
tifi!s  in  this  action  were  partiea,  on  acooiBt* 
the  said  payments  of  war  prwniuni  1^  ttl 
plaintiffs,  and  was  In  part  paid  to  thedmrf*  ; 
anU  by  the  United  SUtee.  Of  the 
awarded  and  paid  there  renudns  in  the 
of  the  defendants,  after  pajiu  the  tbml. 
expenses  of  proeecuting  the  olmim  befSon  9» 
court  of  oommissionert  and  oollectlif  Ih* 
award,  the  sum  of  thirteen  thousand  alxii^ 
dred  and  twelve  and  Ah  ~(tl8.eit.8Q  dri* 
lars.  The  amount  of  the  Genevm  awira  M* 
maining  unappropriated  waa  insoflkkil  H 
pay  the  war-premium  awaida  in  falL  | 

''The  Treaty  of  WaahingUm,  between  ii 
United  Sutes  and  Oreal  Britein,  pull 

fated  July  4,  1871 ;  the  decialoiii  raideni 
y  the  tribunal  of  arbitntion  alGeDera,  wi 
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the  final  decision  and  award  made  by  said 
tribunal  on  September  18,  1872 ;  the  Acts  of 
Congress  of  June  28,  1874,  and  June  5,  1882, 
respectively,  creating  and  re-establishing 
the  Court  of  Commissioners  of  Alabama 
Claims,  the  several  Acts  of  Congress  relating 
to  the  said  courts  and  the  payment  of  their 
awards,  are  to  be  treated  as  facts  in  this 
case  and  may  be  referred  to  at  the  argument. 
"  No  controversy  or  question  exists  between 
the  parties  as  to  the  proportions  in  which  the 
several  plaintifEs  are  entitled,  if  at  all,  to  the 
sum  recovered,  or  as  to  the  distribution  of 
the  same ;  and  it  is  agreed  that  if  upon  the 
foregoing  facts  the  plaintiffs  are  entitled  to 
recover,  judgment  is  to  l)e  entered  for  them 
and  the  case  is  to  stand  for  the  assessment 
of  damages;  otherwise  Judgment  for  the 
defendants.  It  is  further  agreed  that  in  either 
ovent  the  expenses  of  this  action  and  reason- 
able counsel  fees  to  each  party  may  be  paid 
out  of  the  fund  in  the  defendants*  hands. " 

There  was  a  Judgment  for  the  plaintiffs, 
two  of  the  Judges  dissentine  (146  Mass.  545), 
the  rescript  being  entered  April  25,  1888. 
By  agreement  damages  were  assessed  at 
$lO,0(K);  and,  in  accoraance  therewith.  Judg- 
ment for  that  amount  was  entered  on  the  5th 
of  June,  1888.  To  review  that  Judgment  this 
writ  of  error  was  prosecuted. 

One  of  the  defendants  having  died  and  the 
other  having  resign^^d  his  tnist,  the  present 
plaintiff  in  error  was  appointed  assignee, 
and  he  tliereafter  regularly  entered  his  ap- 
pearance in  the  case. 

The  single  question  on  the  merits  of  the 
case  is,  whether,  at  the  date  of  their  adjudi- 
cation in  bankruptcy,  the  claim  of  the  deiend- 
ants  in  error  for  war  premiums  passed  to 
their  assi^ees  in  bankruptcy,  as  a  part  of 
their  estate. 

As  preliminary  to  the  discussion  of  the 
merits  of  the  case,  it  is  urged  by  the  defend- 
ants in  error  thaw  this  is  not  a  federal  ques- 
ti<Mi,  and  that  therefore  the  writ  of  error 
should  be  dismiKsed.  We  do  not  think,  how- 
ever, that  this  contention  can  be  sustained. 
Both  parties  claim  the  proceeds  of  the  award, 
the  defendants  in  error  asserting  that  it  did 
not  pass  to  their  apsignees  in  bankruptcy 
under  section  5044  of  the  Revised  Statutes, 
and  Che  plaintiff  in  error  insisting  that  the 
claim  was  a  part  of  their  estate  at  uie  date  of 
their  adjudication  in  bankruptcy,  and  did 
jmss  to  the  assignees  under  that  section  of  the 
Kevised  Statutes.  The  assignee's  claim  to 
the  award  is  based  on  that  section  of  the  Stat- 
utes; and  as  the  state  court  decided  against 
him,  this  court  has  Jurisdiction  under  section 
7(19,  Revised  Statutes,  to  review  that  Judg- 
ment ;  for  the  decision  of  the  state  court  was 
<igainst  a  **  right"  or  **  title"  claimed  under 
a  statute  of  the  United  States,  within  the 
meaning  of  that  section. 

The  case  upon  the  merits  is  more  difficult. 
There  is  hieh  authority  iii  the  state  courts 
in  support  oi  the  ludgmectof  the  court  below. 
The  same  general  Question  has  arisen  in  New 
York,  in  Maryland  and  in  Maine;  and  in 
-each  instance  the  decision  has  been,  like  the 
one  we  are  reviewing,  against  the  assignee. 
Hee  Taft  v.  Martily,  120  N.  Y.  474 ;  Brook» 

^  10  U.  S.  U.  S..  Book  85. 


V.  Ahrem,  68  Md.  212, 11  Cent.  Reo.  126,  and 
Kingstmry  v.  Matioeki,  81  Me.  31&,  8  L.  R 
A.  460.  But  as  the  question  Is  one  arising 
under  the  Bankruptcy  Statute  of  the  Unitea 
States,  we  cannot  rest  our  judgment  upon 
those  adjudications  alone,  however  persua- 
sive they  may  be. 

By  the  Treaty  of  Washington,  concluded 
May  8,  1871,  between  the  Jnited  States  and 
Great  Britain,  and  proclaimed  July  4,  1871 
(17  Stat.  863),  it  was  provided  that,  in  order 
to  settle  the  differences  which  had  arisen  be- 
tween the  United  States  and  Great  Britain 
respecting  claims  growing  out  of  depreda- 
tions committed  by  Uie  Alabama  and  othor 
designated  vessels  which  had  sailed  from 
Britishports,  upon  the  conunerce  and  navy 
of  the  United  States,  which  were  generically 
known  as  the  Alabama  claims,  those  i^lar.is 
should  be  submitted  to  a  tribimal  of  a-  bitra- 
tion  called  to  meet  at  Geneva,  in  Switzer- 
land, The  claims  presented  to  that  tribunal 
on  the  part  of  iae  representatives  of  the 
United  States  included  those  arising  out  of 
damaj^es  committed  by  those  cruisers,  apd 
also  indirect  claims  of  several  descriptions, 
and  among  them  claims  for  enhanced  pre- 
miums of  insurance,  or  vrar  risks,  as  they 
were  sometimes  called.  As  respects  the 
claims  for  enhanced  premiums  for  war  risks, 
and  certain  other  indirect  claims,  objection 
was  made  by  Great  Britain  to  their  considera- 
tion by  the  tribunal,  as  not  having  been  in- 
cluded in  the  purview  of  the  Treaty ;  and  as 
no  agreement  could  be  reached,  upon  this 
point,  between  the  representatives  of  the 
respective  governments,  the  arbitrators, 
without  expressing  any  opinion  upon  the 
point  of  difference  aa  to  the  interpretation 
of  the  Treaty,  stated  that  ''after  tne  most 
careful  perusal  of  all  that  has  been  urged  on 
the  part  of  the  government  of  the  United 
States  in  respect  of  these  claims,  they  have 
arrived,  individually  and  collectively,  at 
the  conclusion  that  wese  claims  do  not  con- 
stitute, upon  the  principles  of  international 
law  applicable  to  such  cases, good  foundation 
for  an  award  of  compensation  or  computation 
of  damages  between  nations,  and  should, 
upon  sucn  principles,  be  wholly  excluded 
from  the  consideration  of  the  tribunal  in 
making  its  awsjti,  even  if  there  were  no  dis- 
agreement between  the  two  governments  as  to 
the  competency  of  the  tribunal  to  decide 
thereon.  ^  Messages  and  Documents,  Depart- 
ment of  State,  pt.  2,  vol.  4,  1872-78,  p.  20. 

This  declaration  of  the  tribunal  was  ac- 
cepted by  the  President  of  the  United  States 
as  determinative  of  their  judgment  upon  the 
question  of  public  law  involved ;  and,  ac- 
cordingly, those  indirect  claims  were  not 
insisted  upon  before  the  tribunal,  and  were 
not  in  fact  taken  into  consideration  in  mak- 
ing their  award.    Id.  21. 

The  tribunal  finally  awarded  to  the  United 
States  $15,500,000  as  indemnity  for  losses 
sustained  by  citizens  of  this  country  by  reason 
of  the  acts  of  the  aforesaid  cruisers,  and  that 
sum  was  paid  over  by  Great  Britain. 

It  was  held  in  United  States  v.  WM,  127 
U.  S.  51  [82 :  62],  that  this  award  was  made 
to  the  United  States  as  a  nation.  The  fund 
was,  at  all  events,  a  national  fund  to  be  dis- 
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ized  to  charge  certain  prescribed  rates  on  each 
hogshead  or  barrel,  or  other  package,  of  sugar 
or  molasses  sheltered  under  the  sheds ;  and 
agrees  to  pay  to  the  City  one  tenth  of  the  gross 
amount  of  such  charges,  and  to  give  security 
in  the  sum  of  $50,000  for  the  faithful  perform- 
ance of  the  contract.  It  is  further  provided 
that  the  wha^nger  shall  have  the  right,  at  any 
time  when  the  levee  is  incumbered,  to  enforce 
the  now  existing  regulations;  and  that  the  priv- 
Hef^  granted  by  the  lease  shall  not  in  any  man- 
ner prevent  the  City  from  opening  or  extend- 
ing streets  at  its  pleasure.  At  the  end  of  the 
twenty-five  jears,  the  City  is  to  have  the  option 
of  terminatiDg  the  lease  and  taking  the  sheds 
at  half  their  appraised  value,  or  of  extending 
the  lease  for  fifteen  years,  at  the  end  of  which 
the  sheds  shall  revert  to  the  City  free  of  all 
cost. 

Among  the  public  uses  for  which  the  quay 
or  levee  was  established,  and  to  which  it  was 
devoted,  was  the  landing  of  sugar  and  molasses 
brought  by  the  Mississippi  River  to  the  Port  of 
New  Orleans  in  the  regular  course  of  commerce 
and  navigation.  The  real  and  the  declared 
purpose  01  the  ordinance  and  of  the  lease  was 
to  secure  the  necessary  shelter  for  the  sugar 
and  molasses  so  brought  and  landed.  The 
various  stipulations  of  the  contract,  includlne 
the  grant  to  the  lessee  of  the  exclusive  use  or 
the  sheds  and  of  the  spaces  under  them,  and  the 
exclusive  privilege  of  receiving  and  shelterine 
su^  and  molasses  at  the  port,  were  intended 
and  adapted  to  accomplish  this  purpose,  with 
the  greatest  benefit  to  the  public,  and  with  the 
least  expense  to  the  City.  The  shelter  of  the 
sugar  and  molasses  from  the  weather  was  not 
a  new  and  distinct  use,  nor  in  any  sense  a 
private  one,  but  was  incidental  to  the  princi- 
pal public  use  of  landing  these  articles  of  com- 
merce. The  sheds  for  sheltering  the  goods 
were  SB  subservient  to  the  public  use  oi  the 
qua?  as  the  wharves  for  landing  them. 

Tlie  provisions  requiring  the  lessee  to  erect 
the  sheds  "with  such  accommodations  and  con- 
venienees  for  the  transaction  of  business  as  mav 
be  necessary,"  and  authorizing  him  to  erect  aa- 
ditional  sheds,  in  case  those  first  erected  "shall 
not  be  of  sufficient  capacity  to  meet  the  de- 
mands of  increased  production,  or  the  require- 
ments of  commerce, '  as  well  as  the  provision 
defining  and  limiting  the  rates  which  he  may 
charge  for  sheltering  the  goods,  clearly  show 
that  he  was  to  exercise  a  quasi  public  employ- 
ment, and  was  cbareed  with  a  auty  of  accom- 
modating the  public,  like  a  whai^ger,  a 
warehouseman  or  a  common  carrier,  and  had 
no  right  to  refuse  to  shelter,  to  the  reasonable 
capacity  of  the  sheds,  the  suffar  or  molasses  of 
anyone  applying  to  him,  and  paying  him  the 
prescribed  rates. 

The  City  has  not  undertaken  to  alienate  or 
■ell  the  ground  under  the  sheds,  but  has  only 
leased  it  for  a  term  of  years,  reverting  at  the 
end  of  that  term,  with  the  sheds  built  thereon, 
to  the  City  for  the  benefit  of  the  public.  The 
ground  has  no  more  ceased  to  be  devoted  to  the 
public  use  by  the  making  of  the  lease  and  the 
erection  of  the  sheds,  than  if  the  City  had  it- 
ielf  built  and  managed  the  sheds  for  the  pro- 
motion of  commerce  and  the  benesQt  of  the  City 
and  its  inhabitants. 

MoreoTer.  the  use  of  the  levee  for  the  equal- 


\v  important  public  use  of  a  highway  ii( ^. 

nilly  guarded  by  the  provisions  that  theib««i^ 
shall  not  be  nearer  than  one  hundred  sod  Qtfy 
feet  to  the  existing  wharves,  that  the  existio;: 
regulations  against  incumbering  the  kTeemtr 
be  enforced  by  the  wharfinger,  and  thit  the 
City  may  extend  existing  streets,  or  open  oew 
ones,  notwithstanding  any  privileges  gnnted 
by  this  contract. 

Taking  all  the  provisions  of  the  lease  to- 
gether, we  are  of  opinion  that  it  in  no  way  if- 
fected  the  character  of  the  spaces  in  questkn 
as  loetu  jmhlicui,  and  that  the  City  hadnofoeb 
private  interest  in  those  spaces,  or  in  the  ibcdi 
built  upon  them,  as  could  be  seized  aodsoMoo  || 
execution  for  the  debts  of  the  City. 

Decree  rereraed^  and  ease  remanded  vith  dim- 
tione  to  enter  judgment  far  the  OUy  cfNeft  Or- 
leaM. 

Mr,  Justice  Brewer  and  Mr.  Mitt 
Brown  took  no  part  in  the  dedsioD  d  tbii 
case. 
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right  to  DroMcate  thii  claim  before  the 
Court  of  Gommlssioners  of  Alabama  Claims 
would  hare  lurrived  to  their  legal  repreaen- 
tativet  had  the  original  claimaota  been  dead 
at  the  paeaage  of  the  Act  of  1882?  If  so, 
the  money  reooTered  would  have  been  diitrib- 
utable  at  aaseta  of  the  estate.  While,  as  al- 
ready stated,  there  were  no  means  of  compel- 
ling Congress  to  distribute  the  fund  recefyed 
in  virtue  of  the  Oeneva  award,  and  while  the 
claimant  was  remediless  with  respect  to  any 

[Ml]  proceedings  by  which  he  might  be  able  to 
retrench  ms  losses,  nevertheless  there  was  at 
all  times  a  moral  obligation  on  the  part  of  the 
government  to  do  Justice  to  those  who  had 
suffered  i  n  property.  As  we  have  shown  from 
the  history  of  the  proceedings  leading  up 
to  the  organisation  of  the  tribunal  at  Qeneva, 
these  war  premiums  of  insurance  were  reoog- 
cized  bv  the  government  of  the  United  States 
as  valid  claims  for  which  satisfaction  should 
be  guaranteed.  There  was  thus  at  all  times 
a  possibility  that  the  government  would  see 
that  they  were  paid.  There  was  a  possibil  ity 
of  their  being  at  some  time  valuable.  Tbey 
were  rights  crowing  out  of  property ;  rights. 
it  is  true,  that  were  not  worceable  until 
after  the  passage  of  the  Act  of  Consress  for 
the  distribution  of  the  fund.  But  the  Act  of 
Congress  did  not  create  the  rights.  They  had 
existed  at  all  times  since  the  losses  occurred. 
They  were  created  by  reason  of  losses  having 
been  suifered.  All  that  the  Act  of  Congress 
did  was  to  provide  a  remedy  for  the  enforce- 
ment of  the  right. 

The  claims  in  this  case  differ  very  materi* 
ally  fiom  a  claim  for  a  disability  pension, 
to  which  tbey  are  sought  to  t>e  likened. 
Thev  are  descendible ;  are  a  part  of  the  estate 
of  the  original  claimants  wnich.  in  case  of 
their  death,  would  pass  to  their  personal  rep- 
resentatives and  be  distributable  as  assets. 
or  might  have  been  devised  by  will ;  while 
a  claim  for  a  pension  is  persr«al,  and  not 
tusoeptible  of  passing  by  will,  "v  by  opera- 
tion of  law,  as  personalty. 

Neither  do  we  think  that  the  money  appro- 
priated by  Congress  bv  the  Act  of  16^  to 
pay  these  claims  should  be  considered  merely 
as  a  gratuity.  On  this  point  we  can  do  no 
better  than  to  quote  the  language  of  the 
learned  Judge  of  the  court  below  wh6  deliv- 
ered the  dissenting  opinion.  He  says:  ''If 
Congress  intended  by  these  Statutes  to  appro- 
priate the  money  to  certain  persons  as  a 
gratuity,  the  only  matters  for  the  court  of 
commissioners  to  deal  with  would  have  been 
the  persons  intended  by  the  Statutes,  and  the 
amounts  given  to  each,  and  it  is  difficult  to 
see  hows  Judicial  court  c>uld  re-examine 
the  distribution  made  by  the  court  of  com- 
missioners unless  the  persons  to  whom  that 
eourt  awarded  the  money  claimed  and  re- 
ceived it  in  some  representative  capacity. 
The  Judicial  courts  determine  the  ownership 

fMfl]  ^  ^  money  awarded  onlr  on  the  groona 
that  it  follows  the  ownership  of  the  property 
as  oompeoaatioo  for  which  the  awards  were 
made.  Congress  did  not,  however,  in  these 
8latQt«»  specify  the  persons  entitled  to  re- 
edf«  the  money  otherwise  than  by  describing 
the  elalnw  to  be  admitted,  except  that  it  pro- 
rided  for  the  eidasioo  of  claims  for  the  loss 


of  property  insured  to  the  extent  of  the  indem* 
nity  received  from  the  insurance,  and  that 
no  claim  should  be  allowed  'in  favor  of  any 
person  not  entitled  at  the  time  of  the  loss 
to  Uie  protection  of  the  United  States  in  the 

Premises, *  nor  'in  favor  of  any  person  who 
id  not  at  all  times  during  the  late  rebellion 
bear  true  allegiance  to  the  United  States.'  ** 
146  Mass.  554,  555. 

We  have  authority  in  this  court  for  tlie 
position  we  maintain.  In  Oomegy$  v.  Foaw, 
26  U.  S.  1  Pat.  198  FT:  108],  the  controversy 
was  between  a  banarupt  a[nd  his  assiffnee» 
over  a  claim  against  the  government  of  Spaio 
for  insurance  on  various  vessels  and  cargoes 
which  had  been  condemned  bv  the  Spaniali 
prize  courts.  The  case  was  this :  Vasse  bad 
been  an  underwriter  on  ships  and  cargoes 
owned  by  citizens  of  the  United  States  wHicl* 
were  captured  and  carried  into  the  ports  of 
Spain,  and,  abandonments  having  been  mode 
thereof  to  him,  he  paid  the  losses  thus  aris- 
ing prior  to  the  year  1802.  In  that  same  rear 
he  became  embarrassed  and  made  an  assign- 
ment under  the  Bankrupt  Law  of  April  4, 
1800.  His  certificate  of  discharge  was  dated 
Mav  28,  1802.  In  his  return  of  his  pn>i)erty 
and  effects  to  the  conmiissioners,  which  he 
was  required  to  make  by  the  Act,  he  did 
not  include  this  claim  affainst  Spain,  because 
it  was  not  believed  to  nave  anv  value,  de- 
pending, as  it  did,  merely  on  the  discretion 
and  pleasure  of  the  Spanish  government. 
By  the  Treaty  of  1819  with  Spain  that  gov- 
emment  stipulated  to  pay  five  millions  of 
dollars  in  full  discharge  of  the  unlawful 
seizures  which  she  had  nuule ;  and  the  money 
was  afterwards  paid  over.  Under  the  dis- 
tribution of  that  fund  the  assignees  in  1824 
received  a  sum  amounting  to  over  $8,000,  as 
a  part  of  the  bankrupt*s  estate.  Vasse 
brought  suit  Co  recover  it  from  the  assignees 
and  recovered  iudgment  in  the  circuit  court ; 
but  on  error  this  court  reversed  that  Judgment 
and  held  that  the  claim  for  which  satisfaction  i  m91 
had  been  made  was  a  part  of  the  estate  of 
the  bankrupt  in  1802,  and  therefore  passed  to 
Uie  assignees  under  the  deed  of  assignment. 
The  Bankrupt  Act  of  1800.  under  whidi  the 
case  arose,  was  quite  similar  to  the  Statute 
involved  in  this  case,  providing  that  "all 
the  estate,  real  and  personal,  of  every  nature 
and  description,  to  w'lich  the  bankrupt  might 
be  entitled,  either  in  law  or  In  equity,* 
should  go  to  his  assignee;  and  the  court 
held  that  those  words  were  broad  and  com- 
prehensive enough  to  cover  every  description 
of  vested  right  and  interest  attached  to  and 
growing  out  of  property.  The  opinion  of 
Uie  court  was  delivmd  l^  Jfr.  JuMict  Story. 
In  the  course  of  his  remarks  he  said :  "It 
is  not  nniversally,  though  it  may  ordi- 
narily be.  one  test  of  right,  that  it  may  be 
enforced  in  a  court  of  iustice.  Claims  and 
debts  due  from  a  sovereign  are  not  ordinarily 
capable  of  being  so  enforced.  Neither  the 
King  of  Great  ftitain  nor  the  govemmant  of 
the  United  States  is  suable  in  the  ordinary 
courts  of  Justice  for  debts  doe  bj  cither :  yet 
who  will  doubt  that  soch  debts  are  rigfatsf 
It  does  not  follow,  beoaose  an  unjoat  senisnca 
is  irreversible,  that  the  party  bM  lost  all 
right  to  Joitica  or  all  claim,  upon  prindplsa 
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of  pablic  law,  to  remuneration.  With  refer- 
ence to  mere  municipal  law,  he  may  be  with- 
out remedy ;  but  with  reference  to  principles 
of  international  law,  he  has  a  right  both  to 
the  justice  of  his  own  and  the  foreign  sov- 
ereign.'   2e  U.  B.  1  Pet.  216  [7:  118]. 

Again,  referring  to  the  language  of  the 
Bankrupt  Act  of  1800,  he  said :  ^ '  All  the 
estate,  real  and  personal,  of  every  nature  and 
description,  in  law  or  equity,'  are  broad 
enough  to  cover  every  description  of  vested 
right  and  interest  attached  to  and  growing 
out  of  property.  Under  such  words  the  whol  e 
propertyof  a  testator  would  pass  to  his  dev- 
isee. Whatever  the  administrator  would 
take,  in  case  of  intestacy,  would  seem  capa- 
ble of  passing  by  such  words.  It  will  not 
admit  of  question  that  the  rights  devolved 
upon  Vasse  by  the  abandonment  could,  in 
case  of  his  death,  have  passed  to  his  personal 
representative,  and  when  the  o^oney  was  re- 
ceived be  distributable  as  assets.  Why,  then, 
should  it  not  be  assets  in  the  hands  of  the 
assignees?  Ck>nsidering  it  in  the  light  in 
which  Lord  Hardwicke  viewed  it,  as  an 
[v44]  equitable  trust  in  the  money,  it  is  still  an 
interest,  or,  at  all  events,  a  possibility 
coupled  with  an  interest."  26  U.  8.  1  Pet. 
218,  219  [7:  119J. 

Tlie  principles  of  that  case  were  applied 
in  MUnor  v.  MeU,  41  U.  8.  16  Pet  221  [10 : 
V4d],  to  the  case  of  a  claim  for  extra  pay  for 
services  rendered  by  a  bankrupt  as  gauger  at 
the  Port  of  Philadelphia,  which,  although 
presented  to  Congress  prior  to  his  adjudica- 
tion in  bankruptcy,  was  not  recognized  by 
that  bodv  or  Satiraed  until  afterwards,  the 
court  holding  that  the  claim  passed  to  the 
assignee  as  part  of  the  lMmkrupt*s  estate,  and 
that  the  doctrine  of  donation  did  not  apply. 

In  Phdm  V.  McDonald,  99  U.  8.  298  [25 : 
4781,  McDonald,  who  was  a  British  subject 
residing  in  the  United  8tateB,  was  declared  a 
bankrupt  in  1868,  and  the  oonvevance  of  his 
estate  was  made  in  the  usual  form  by  the 
register  to  an  assignee.  At  that  time  he  had 
a  claim  a^inst  the  United  8tates  of  which 
the  commission  organized  under  the  Treaty 
of  Washington  took  cognizance  and  made  an 
award  for 'its  payment  It  was  held  that 
such  claim  passea  to  the  aasifniee.  In  the 
opinion  of  the  court,  delivered  by  Mr,  Juttiee 
Swayne,  after  referring  to  Comegy$  v.  Vcmb, 
and  other  cases  of  that  nature,  it  was  said : 
**  There  is  no  element  of  a  donation  in  the 
payment  ultimately  made  in  such  cases. 
Kations,  no  more  than    individuals,    miJLe 

f^ifta  of  money  to  foreini  strangers.  Kor  is 
t  material  that  the  claim  cannot  be  en- 
forced by  a  suit  under  municipal  law  which 
authorizes  such  a  proceeding.  In  most  in- 
stances the  payment  of  the  simplest  debt  of 
the  sovereign  depends  wholly  upon  his  will 
and  pleasure.  The  theory  of  the  rule  is  that 
the  government  is  always  ready  and  willing 
to  pay  promptly  whatever  is  due  to  the  cred- 
itor. .  .  .  It  Is  enough  that  the  right 
exists  when  the  transfer  is  made,  no  matter 
how  remote  or  uncertain  the  time  of  pay- 
ment The  latter  does  not  affect  the  former. 
.  .  .  If  the  thing  be  assigned,  the  right 
to  oollect  tha  proceed  adheres  to  it,  and  trav- 
els with  it  wnithersoever  the  property  may 
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go.  The^  are  inseparable.  Tested  rights  ad 
rem  and  in  r«— possibilities  coupled  with  an 
interest  on  claims  growingout  of  property- 
pass  to  the  assignee."  99  U.  8.  808,  804  t25 : 
474,  4761.  To  the  same  effect  are  Brwin  v. 
IThtM/^otM,  97  U.  8.  892  [24:  1065]:  JSack- 
man  y.  Xatwtm,  109  U.  8.  669  [27 :  1067J. 

There  is  nothing  in  United  States  v.  Weld, 
127  U.  8.  51  [82:  62],  that  militates  against 
the  view  herein  presented.  In  that  case  it 
was  held  that,  as  respects  the  jurisdiction  of 
the  Court  of  Claims  to  entertain  the  suit 
against  the  United  States  under  section  1066. 
Rev.  8tat.,  the  claim  must  be  regarded  as 
growing  out  of  the  Act  of  1882.  because  that 
Act  furnished  the  remedy  by  which  the  rlghta 
of  the  claimant  might  he  enforced.  But  that 
is  an  entirely  different  proposition  from  the 
one  contended  for  here  by  the  defendants  in 
error,  that  the  claim  was  created  by  that  Act 

In  our  opinion  this  case  falls  within  the 
principles  of  Cknnegys  v.  Vasee  and  Phelpe  v. 
McDonald;  and  ihe  judgment  of  the  court  belm» 
i$  reversed,  and  the  eauae  remanded  for  further 
proceedings  not  inconsistent  ufith  this  opinion. 

Mr.  Justice  Bradley  was  not  present  at 
the  argument,  and  took  no  part  in  the  decis- 
ion. 


CITY  OP  NEW  ORLEANS,  P^.  in  Err.. 

LOUISIANA   CONSTRUCTION  COMPA- 
NY, LIMITED,  TO  AL. 

(Sees.  0.  Reporter*s  ed.66«-a8S^ 

Locus  publicus,  when  does  not  become  pri9at§ 
property—publie  quay  in  New  Orleans,  when 
w4  liable  to  sals  on  exeoutionfor  debts  of  the 
(Xty. 

L   A  pobUo  quaj  tn  a  otty,  dedioated  to  imbllciMe^ 


Noza.— lYioiMrei 


y  held  /or  puftNe  jmrpoMt 
to  saU  <m  exetumon. 


fioCMabls 


Property  held  by  a  monlolpal  corporation  for 
public  purposes  cannot  be  subjected  to  the  pay* 
ment  of  the  debts  of  such  corporation.  Bl«gs  v* 
Johoaon  County,  76  U.  S.  S  Wall.  166  (18:  TBS);  Weber 
V.  Lee  Oounty,  Id.  nO  (TQi ;  Klein  v.  New  Or- 
leans, 00  U.  8. 140(f6: 480);  Meriwether  v.  Garrett,  KM 
U.S.  412  (86: 107). 

Lands  which  are  heldby  a  mnnlotpal  oorporatloo 
for  public  porpoees,  and  ground  rents  which  are 
part  of  the  public  revenues,  cannot  be  levied  on  or 
sold  upon  execution.  Klein  v.  New  Orleans,  00  U. 
S.  110  (86: 48(0. 

A  public  landlnf  on  a  navlcable  river.  In  a  city, 
used  by  the  public  for  wharf  and  levee  purposet,  is 
not  subject  to  selsure  and  sale  on  execution.    Ibid. 

The  private  property  of  Individuals  within  the 
limits  of  the  territory  of  a  municipal  corporation 
cannot  be  taken  to  pay  the  debts  of  the  municipal- 
ity, or  subjected  to  the  payment  of  such  debts,  ex- 
cept through  taxation.  Meriwether  V.  Garrett,  1(9 
n.  8. 478  (86: 197). 

A  state  statute  authorlslngaclty  to  sell  Its  water> 
works,  which  were  not  Uable  to  judicial  ssle  for 
debtp  of  the  dty,  for  stock  of  a  corporation,  and 
declaring  that  such  stock  shall  not  be  Uable  to  seia- 
ure  for  the  debts  of  the  dty.  Is  not  vdd  under  the 
United  States  Omstitutlon,  as  Impairing  the  obliga- 
tion of  existing  contraota.  New  Orleans  v.  Morris, 
106  U.S.  600  (86: 1164). 
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aoes  not  eeaie  to  be  loeiif  jmOMcw,  and  become 
privrnte  property,  beoeuee  tt  to  leaaed  by  tue  pub- 
lic eathoritlce  for  a  purpoee  tubeerrleat  to  the 

-  public  use. 

M,  Where  pert  of  a  public  quej  In  New  Orleene, 
uMd  at  a  landlosr  place  for  tusar  and  molaieea 
brouirht  to  the  City  ia  venels  for  the  porpoaet  of 
•omineroe,  to  leaied  by  the  Olty  for  fheds  to  re- 
oeire  and  aheltar  sugar  and  molasMS  landed  from 
ressels,  tlie  lenee  to  have  the  right  to  collect  dues 
for  such  use,  one  tenth  of  whksh  to  to  be  paid  to 
the  City,  the  sheds  to  revert  to  the  City  at  the  end 
of  the  lease,  such  leasing  does  not  withdraw  sueh 
part  of  the  quay  from  pnbUo  use  and  make  the 
land  the  private  property  of  the  City  ao  as  to  ren- 
der ft  subject  to  sale  on  execution  for  its  debts. 

[No.  485.] 

BiibmiU9dIfo9.n,lS89.    Decided  May  t6, 1391. 

IN  ERROR  to  the  Circuit  Court  of  the  Uoited 
States  for  the  Easteni  District  of  Louisiana 
to  reriew  a  decree  against  the  Citj  of  New  Or- 
leans io  a  petitioo  of  intenreoHon  filed  by  the 
Citj  to  bave  a  seizure  and  sale  upon  execution 
of  part  of  a  public  quay  probioited  and  set 
•side  because  the  ground  was  Iceus  pMieu$, 
Bewned,  and  cam  remanded  with  direetione  to 
mtterjudgmcnifarthe  Oity, 

Statement  by  Mr.  Juetiee  Chrmiwi 
Tbe  City  of  New  Orleans,  against  wbich  the 
1  Louidana  Construction  Company,  a  corpora- 
tioQ  of  Pennsylvania,  bad  recovered  a  judg- 
ment for  $00,000,  filed  a  petition  of  interven- 
tion and  of  third  opposition,  according  to  tbe 
Louisiana  practice,  to  have  tbe  seizure  snd 
sale,  upon  an  execution  issued  on  that  Judg- 
ment, of  tbe  interest  of  the  City  in  four  spaces 
of  ground,  part  of  tbe  public  quay  or  levee,  and 
to  certain  sugar  sheds  thereon,  prohibited  and 
tet  aside,  beoiuse  the  ground  was  **U>eu$  pub- 
Heui^  and  the  ground  and  sheds  were,  when 
■died  and  long  prior  thereto,  and  now  are,  ex- 
dosively  devotod  to  public  use,  that  k,  to  the 
porpoaes  of  commerce." 

At  the  trial  before  the  Jury,  it  was  proved 
that  the  spaces  of  ground  on  which  the  sugar 
sheds  stood  were  oetween  the  front  row  of 
houses  and  the  Mississippi  River,  and  were 
part  of  the  ground  dedicated  as  locue  pMiette 
h  the  plans  of  the  City  made  before  the  cession 
of  louislaDa  to  the  United  Slates;  that  the 
•paoea  oorered  by  the  sheds  had,  in  1869  and 
for  Tcart  before,  oeen  to  actual  and  exclusive 
pabac  use  as  the  leree  or  landtog  place  for  the 
sugar  and  molasses  brought  to  the  City  to 
steamboats  and  other  vessels,  there  betog  no 
oovering  for  the  sugar  and  molasses  when 
bsded;  that  on  August  14, 1869,  the  City  made 
a  lease  for  twentv-five  years  of  these  spacea  of 
irround  to  Francis  B.  Fldtas,  pursuant  to.  and 
following  the  words  of,  an  ordinance  of  the 
dty  oouncil,  which  Is  copied  to  the  margto;* 


tl-at  the  lessee  accepted  the  lease,  erected  the 
sheds  and  had  been  in  possession  thereof  ever 
dnce;  that,  save  and  except  these  sheds,  the 
ground  between  the  front  row  of  houses  and 
the  river  remsiDed  open  and  unobstructed  as 
before;  and  that  the  spaces  and  sheds  had  been 
always  and  excludvely  used  to  recdve  sugar 
and  molasses  landed  from  steamboats  and  other 
vessels,  as  provided  in  the  ordinance  and  lease. 

The  City  offered  evidence  tending  to  show 
that  said  spaces  were  essential  to  the  public  u^ 
for  the  commerce  of  the  port  to  receive  said 
sugar  and  molasses.  Tbe  Louisiana  Construc- 
tion Company  offered  evidence  tending  to  sbow 
that  these  spaces  were  not  necessary  for  publio 
uses,  and  were  not  used  for  tbe  landtog  of  tbe 
sugar  and  molasses,  and  that  tbe  City  exercised 
no  control  over  the  sheds;  and  also,  to  show 
the  location  of  the  sheds,  offered  in  evidence  a 
modem  map  by  wbich  it  appeared  that  the 
space  between  them  and  the  river  was  about 
one  hundred  and  fifty  feet,  and  was  open  to 
the  public  and  traversed  by  raflroad  tracks.  It 
was  admitted  that  the  spacea  occupied  by  tbe 
suffsr  sheds,  as  well  as  the  spac6  between  them 
and  the  wharves,  were  alluvion. 

The  City  requested  the  oouii  Io  instruct  the 
jury  that  "the  character  of  locus  fmblieue,  im- 
preased  upon  ground  witbto  the  City  of  New 
Orleans  dero^  to  public  use,  cannot  be 
chansed,  except  br  an  Act  of  the  Legidature 
of  toe  State  autboridnff  said  cbange;  and 
hence  that  the  City  of  Now  Orleans,  without 
such  legislative  authority,  had  no  power  to 
cbanffe  the  character  of  utoeue  publteue,  and 
thereby  make  said  locue  jnMicue  subject  to  sds- 
ure  and  sale  on  execution  for  the  debts  of  the 
City.- 

The  City  also  requested  the  court  to  instruct 
the  Jwy  tnat  if  they  found  that  the  ground 
seized  snd  sold  on  the  execution  issued  on  the 
Judgment  in  favor  of  tbe  Louidana  Construc- 
tion Company  "wasloeus  ptibUcus.  as  a  portion 
of  the  public  levee  of  this  City,  dedicated  to  the 
common  use  of  the  inhabitants  of  the  Ci^,  to 
serve  the  public  purposes  of  a  levee  and  land- 
ing place  for  the  sugar  and  molnsses  brought 
to  this  port  by  steamboats  and  other  vessels 
nsvigating the  Misdsdppi  River:  and  if  tbe 
Jury  find  that  in  1869  the  City  of  New  Orleans 
leaaed  said  spacea  for  the  term  of  twenty-five 
years  under  ordinances  of  the  dty  council  and 
the  contract  with  the  lessee  that  he  should  erect 
over  said  spaces  suffar  sheds  for  the  sccommo- 
dation  and  protection  of  the  aforesaid  sugar 
and  molasses  landed  from  said  steamboats  and 
other  vessels,  the  lessee  to  have  the  right  to  col- 
lect dues  upon  tbe  sugar  and  molaasea  depo»> 
ited  under  said  sheds,  for  and  to  consideratioQ 
of  the  accommodation  and  protection  afforded 
by  said  sheds  to  said  sugar  and  molasses,  the 
Cfity  to  be  paid  a  percentage  oC  nSd  dues  an* 


*Majoralty  of  Mew  Orleans,  Oltj  Sail,  August  U, 

Ho.  IStfit  N.  8). 
An  Ordtaanoe  to  Provide  for  the  Shdter  and  Pro- 
teetion  of  Sugar  and  Molnsses  Beoelved  at  tbe 

Port  of  Kew  Wyns.  

BeOt  L  Be  li  otdalned  by  tbe  oooudoo  eoonell  of 
the  Ottr  of  Kew  Orleana,  that  Pranota  B.  Fleltas 
"  "have  and  enjojr  for  the  period  of  tweoty-flre 
the  exoluslve  right  and  prlvUeice  of  ualog 


pnblle  sfiaoes  on  the  leree.  In  the  seoond  dis- 
Met  of  this  Otty.  between  Custom-Houee  and  St. 
Loots  Stieets.  oomsinnlj  known  as  the  Sugar-I^od- 
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Inr-^nald  spaoes  belnv  deslffnated  oa  a  plan  of  the 
otty  surveyor,  to  Im  mr  him  submitted  to  the  ooos* 
mtttee  on  streets  and  iwdlnft  no  or  befote  the  lith 
day  of  Heiiteober  In  the  year  ISSS—f or  the  purpose 
of  erecting  and  oonstructlng  theseoo  Ih^proof 
sheds  for  thv  reeepCtoo  and  shelter  of  sugar  and 
molaawss.  aooordlng  to  the  iMans  and  speoMoattoos 
of  the  otty  surveyor  ob  tbe  day  aforesaid,  which 
sheds,  with  suoh  arrangements  for  the  transaotloo 
of  bosUMSB  as  may  be  eooveolent,  are  to  be  eoo- 
strootod  OB  or  before  tbe  1st  day  of  yoveaber. 
1S71.  unless  the  oooatruotloii  be  to&rf^redwttti  or 
ptev wiled  by  extraordinary  accldeeS  or  ealamlty, 
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BUTSXMl  CorST  07  THE  UHmD  BTATI& 


DBftUr,  ud  the  ihodj  to  levert  ud  belong'  to 
Mid  City  at  the  ead  of  eald  leaee,  Mappetra  by 
uld  anflnuices  aed  cootnci  In  evldeace;  tna 
it  Um  Inrj  find  tliat  mid  iliedB  were  m  con- 
ttrueteo,  aod  U  uid  before  tbe  dateof  aald  kd- 
Jndlcatlon,  ever  tioce  16W.  tbe  «ald  apsc«i  of 
groand  aod  shedi  were  ueed  for  said  puipoeea 


provided  by  uld  contract  end  ordinances,  did 
not  chanse  the  character  of  aald  spaces  as  part 
(d  tbe  poblfc  levee  or  Imus  pubUetu,  and  niake 
said  spaces  and  sbeds  over  them  liable  to  triz- 
ure  and  sale  on  execntlon  tor  tbe  debts  ot  the 
Ci^,  u)d  any  such  seizure  and  adjudication 
was  Ulegtl  aod  paised  no  title  to  the  pur- 
chasv." 

The  court  declined  to  rive  either  ot  the  in- 
structioiit  reqae^ted,  and  loileftd  thereof  in- 
structed tbe  Jury  ss  follows: 


under  a  writ  of  fieri  faeiat\n  this  case,  was. 
prior  to  Annut  14, 18(0,  upon  the  nodi^niled 
laclL  estabuahed  a  ioctu  puiUeui. 


"  Bj  the  undisputed  evidence  it  is  estsb1ls)>ed 
that  said  space  was  a  portion  of  what  is  called 
the  'baiture, 'which  it  tbe  alluvial  land  between 
that  portion  ot  (he  Ci^  of  New  Orleans  and 
the  Mississippi  River  sod  wis  a  loevt  pvHieiu 
at  tbe  time  when  Loulilanft  was  acquired  by  Um 
United  States. 

"There  is  no  doubt  ot  Iheconectneaeof  tbe 
general  proposition  that  a  public  place  is  in- 
alienable except  by  the  sovereiru ;  but  a  public  [« 
filsce  which  is  a  portion  of  the  batlurc,  accord- 
Dg  U>  tbe  well-settled  Jurisprudence  of  this 
State,  has  a  distinctive  quality  Impressed  upon 
it,  and  may  Ite  withdrawn  from  tbe  use  of  tbe 
public  by  the  Cily.    This  quallflcaUoo  is  s»a 


trom  wbleh  time  saSd  prtTftete  and  ricU 
menos  to  nm;  Provided,  tlist  nid  Fleitu 
stcly  sfter  the  rsswige  ttf  this  ordinance, 
the  rixht  to  tmiet  upon  and  use  ttie  nld  1 
(he  purposes  of — ■■ — -" ' 


(lantAd  are  tbe  Io11ow1l_. 
lat  Bald  Sheds  are  to  ae  neoted.  wnh  suofa  a 


Cttr  of  Mew  Orleana,  Md  durlns  tlie  e 

said  prinlem  be  Is  to  keep  said  siteds  In  Kood  order 
— '  rpalr  at  Wr ..~— 


Xd.'^Md* 


bis  own  expense. 


..  _    u  is  allowed  to  ebarne,  during  tbe 

term  said  privilege  Is  to  Isst  under  tbe  provlBlODe  ot 
•■., ,1 . j^_  twentr-flre 


ebarn,  each  sndeverj  Ume  tatib  package  ohanges 
bSDM  while  under  oover.  fltteeo  cents  tor  eaeb  hogs- 
bead  of  sugar,  and  Ave  oenis  loraaob  barrel  otmo- 
|aass,atlEeUmeof  ttaoster;  Froitded,  that  tbls 
ksst-meDlloned  obarge  k  to  be  paid  bj  eaob  trans- 
tBiee  or  parduser.and  ihell  not  be  made  when  tbe 
angarertnclames  Inosterred  or  sold  sbsll  be  re- 
uoTSd  brsnohtiaDatereeorpnrchanronthetame 
dsjhesequlredtiae;  Frovldedturtber,  that  sugar 
and  molssBBi  In  other  paoknges  tbso  bogebeadsand 
bairdifbaU  be  sutrieot  to  pro  nun  DhantesL 

Bd.  TbatMidndtasehaUpartotbdCitrotHew 
Orleana,  asBOonstderatlonformldprlvllweduilDg 
tbe  term  aforesaid,  ten  per  oeotum  of  the  groa 


real£ed  fi 


bo^bead  ot  sogar  and  aaah  barrel  ot  n 
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Co  be  a  public  oecessity  when  we  consider  that, 
by  the  action  of  the  vast  stream  which  half  en- 
circles the  City,  the  levees  may  be  so  widened 
us  that,  unless  a  portion  of  them  were  used  for 
buildings  and  the  inhabited  City  extended  oyer 
them,  the  City  itself  would  possibly  be  left  at 
an  inconvenient  distance  from  the  river.  Ac- 
cordingly we  find,  both  in  the  decisions  of  the 
highest  toribunci  of  the  State  and  in  the  Act  of 
the  Legislature,  a  dear  recognition  of  the  au- 
thority of  the  City  to  withdraw  from  the  public 
use  any  portion  of  the  batture  which  it  deems 
BO  longer  necessary  to  be  held  for  that  purpose. 

"Therefore  the  court  instructs  you  that  it 
was  lawful  for  the  City  of  New  Orleans  to  with- 
draw the  said  space  from  the  public  and  to 
make  it  private  property  whfle  it  was  a  loeu$ 
pubUeui,  The  fee  was  in  the  City  and  the  use 
was  in  the  public;  and  the  question  of  fact  for 
you  to  dedde  is  whether  the  City  did  not,  by 
the  contract  or  lease  of  the  date  of  Aua:ust  14, 
lb69,  withdraw  said  space  from  the  public  use 
as  being  no  loneer  necessary  for  the  public. 

"  It  u  to  be  observed  that  the  said  contract 
gives  to  the  grantee  or  lessee  '  the  exclusive 
right  of  using  the  public  spaces,'  and  gives  to 
him  'undisturbed  possession  of  said  public 
apaces  and  the  sheds  thereon  erected.'  Said 
ebeds  are  to  be  for  the  purpose  of  storing  sugar 
and  molasses.  There  is  no  condition  or  re- 
quirement, in  said  .grant  or  lease,  which  re- 
quires the  grantee  or  lessee  to  receive  up  to  the 
capacity  ofthe  sheds  the  sugar  and  molasses  of 
any  person  offering,  or  which  prevents  him 
from  any  degree  of  discrimination  ;  that  is,  he 
may  store  the  products  of  one  man  and  refuse 
those  of  another,  although  his  store  is  not  full. 
The  contract  reserves  a  royalty  as  a  rent.  The 
possession  thus  granted  is  to  contioue  for  the 
^1  period  of  twenty-five  years.  The  contract  pro- 
tected the  public  by  the  provision  that  'the 
fltaeds  shall  not  be  located  nearer  than  one  hun- 
dred and  fifty  feet  to  the  present  wooden  work 
or  wharves.' 

*'  If  you  find  this  contract  was  executed  by 
the  City  of  New  Orleans  and  was  accepted  by 
the  grantee  or  lessee,  and  that  he  went  into 
possession  at  the  time  of  its  execution,  and 
ever  since  remained  under  it  in  possession  (aod 
there  is  no  dispute  about  these  facts),  then  the 
court  instructs  you  there  has  been  such  a  change 
in  the  destination  of  the  property  in  question, 
such  a  withdrawal  of  it  from  the  public,  as 
makes  it  property  held  by  the  City  for  its  own 
use  and  not  that  of  the  public,  and  makes  its 
reversion  liable  to  seizure  on  the  part  of  a  credi- 
tor of  the  City  of  New  Oriean;*  and  your  ver- 
dict would  be  for  the  plaintiff  in  the  writ  and 

ngainst  the  intervener  and  third  opponent" 

• 

The  Jury  returned  a  verdict  against  the  City, 
on  which  Judgment  was  rendered;  aod  the 
City  duly  excepted  to  the  refusals  to  instruct 
ns  requested,  and  to  the  instructions  given,  and 
«ued  out  this  writ  of  error.  A  motu>n  to  dis- 
miss the  writ  of  error,  on  the  ground  that  the 
case  should  have  been  brought  up  by  appeal, 
was  overruled  at  a  former  term.  129  U.  S.  45 
(84:  6071. 

Meisrs,  Onrleton  Hunt  and  Henry  O. 
Hitler  for  plaintiff  in  error. 

Mr,  E.  Howajrd  HcCaler  for  defendants 
f  n  error. 
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Mr,  JiuHce  Gr»gr  deUverad  the  opinion  of 
the  court: 

Upon  the  admitted  fMStaof  this  case,  it  ia 
undlBputed,  and  indisputable,  that  the  spaces 
of  land  in  question  were  originally  part  of  the 
public  quay  or  levee  in  New  Orleans,  dedi- 
cated to  public  use,  and,  in  the  phrase  of  the 
law  of  Louisiana,  loeu$pMicu$,  and  that  they 
never  ceased  to  be  such,  so  as  to  become  private 
property  subject  to  be  taken  on  execution  for 
debt,  unless  by  force  of  the  ordinance  and 
lease  of  the  City.  Civil  Code,  arta.  454  (445), 
458  (449);  Moffor  y.  Magnon,4t  Mart.  2;  Mayor 
y.  Hopkins,  18  La.  826:  New  Orleans  d  0.  B. 
(Jo.  v.  First  MxtnieipaXity,  7  La.  Ann.  148. 

Two  questions  have  been  argued:  firsts 
whether  the  City  of  New  Orleans  had  power  to 
dispoee  of  the  land,  so  as  to  change  its  destina- 
tion or  character  as  locus  pMieits,  and  make 
the  land  its  own  private  property;  second, 
whether  the  City  has  done  so. 

Upon  consideration  of  the  opinions  hereto- 
fore delivered  by  this  oourt  and  by  the  Su- 
preme Court  of  Louisiana,  the  solution  of  the 
first  question  appears  to  be  not  wholly  free 
from  aoubt  New  Orleans  v.  United  States,  85 
U.  8.  10  Pet.  ee2  [9:  578]:  Board  of  Liquida- 
tion  V.  LouistiUe  dtN.KOo,  109  U.  8.  221  [27: 
916];  Paekwood  v.  Walden,  7  Mart.  N.  8.  81; 
DelaJbigarre  v.  f^econd  Municipality,  8  La.  Ann. 
280;  Benry  Parish  v.  Second  Municipality,  8 
La.  Ann.  145.  See  also  Ifeto  Orleans  v.  Mor- 
ris, 8  Woods,  103;  Hart  v.  New  Orleans,  12 
Fed.  Rep.  292.  We  abstain  from  expressing 
any  opinion  upon  that  question,  because  it  is 
unnecessary  to  the  deci^on  of  this  ca5*e,  inas- 
much as  we  are  of  opinion  that,  if  the  City  had 
the  power  contended  for,  it  has  not  exer- 
cised it. 

The  object  of  the  ordinance,  as  declared  in 
ita  title,  and  recited  in  the  lease,  is  '*to  provide 
for  the  shelter  and  protection  of  sugar  and  mo- 
lasses received  at  the  Port  of  New  Orleans." 
By  the  terms  of  the  ordinance,  repeated  in  the 
lease,  the  City  grants  the  exclusive  right  for 
twenty-five  years  to  use  four  public  spaces, 
desisted  by  the  city  surveyor,  and  not  nearer 
than  one  hundred  and  fifty  feet  U>  the  present 
wharves,  on  the  levee  commonly  known  as  the 
Sugar  Landing,  for  the  purpose  of  erecting  and 
constructing  thereon  fire-proof  sheds,  accord- 
ing to  the  plans  of  the  dty  surveyor,  for  the 
reception  and  shelter  of  sugar  and  molasses ; 
and  the  further  right,  in  case  these  sheds  "shall 
not  be  of  sufficient  capacity  to  meet  the  de- 
mands of  increased  production,  or  the  require- 
ments of  commerce,  to  erect  additional  sheds 
on  spaces  to  be  designated  by  the  City.  The 
City  guarantees  to  the  lessee  that  he  shall  have 
undisturbed  possession  of  the  spaces  and  of  the 
sheds  erected  thereon ;  that  the  sheds  and  the 
revenues  derived  therefrom  shall  not  be  sub- 
ject to  municipal  taxation  during  the  existence 
of  the  privilege ;  that  the  present  landing  for 
sugar  and  molasses  shall  remain  where  it  now 
is,  as  designated  on  the  plan  aforesaid ;  and 
that  no  ower  landing  for  sugar  or  molasses,  or 
privilege  for  its  reception  and  shelter,  shall  be 
established  or  allowed  by  the  City.  The  lessee 
agrees  to  erect  the  sheds,  "  with  such  accom- 
modations and  conveniences  for  the  transaction 
of  business  as  may  be  necessary,"  and  to  keep 
them  in  repair,  at  his  own  expense ;  is  author- 
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ized  to  charge  certain  prescribed  rates  on  each 
hogshead  or  barrel,  or  other  package,  of  sngar 
or  molasses  sheltered  under  the  sheds ;  and 
agrees  to  pay  to  the  City  one  tenth  of  the  gross 
amount  of  such  charges,  and  to  give  security 
in  the  sum  of  $50,000  for  the  faithful  perform- 
ance of  the  contract.  It  is  further  provided 
that  the  wba^nger  shall  have  the  right,  at  any 
time  when  the  levee  is  incumbered,  to  enforce 
the  now  existing  regulations;  and  that  the  priv- 
ilege granted  by  the  lease  shall  not  in  any  man- 
ner prevent  the  City  from  opening  or  extend- 
ing streets  at  its  pleasure.  At  the  end  of  the 
twenty-five  years,  the  City  is  to  have  the  option 
of  tenninatfng  the  lease  and  taking  the  sheds 
at  bidf  their  appraised  value,  or  of  extending 
Uie  lease  for  fifteen  years,  at  the  end  of  which 
the  sheds  shall  revert  to  the  City  free  of  all 
cost. 

Among  the  public  uses  for  which  the  quay 
or  levee  was  established,  and  to  which  it  was 
devoted,  was  the  landing  of  sugar  aud  molasses 
brought  by  the  Mississippi  River  to  the  Port  of 
New  Orleans  in  the  regular  course  of  commerce 
and  navigation.  The  real  and  the  declared 
purpose  of  the  ordinance  and  of  the  lease  was 
to  secure  the  necessary  shelter  for  the  sugar 
and  molasses  so  brought  and  landed.  The 
various  stipulations  of  the  contract,  including 
the  grant  to  the  lessee  of  the  exclu^ve  use  of 
the  sheds  and  of  the  spaces  under  them,  and  the 
exclusive  privilege  of  receiving  and  sheltering 
sugar  and  molasses  at  the  port,  were  intended 
and  adapted  to  accomplish  this  purpose,  with 
the  greatest  benefit  to  the  public,  ana  with  the 
least  expense  to  the  City.  The  shelter  of  the 
sugar  and  molasses  from  the  weather  was  not 
a  new  and  distinct  use,  nor  in  any  sense  a 
private  one,  but  was  incidental  to  the  princi- 
pal public  use  of  landing  these  articles  of  com- 
merce. The  sheds  for  sheltering  the  goods 
were  as  subservient  to  the  public  use  of  the 
quay  as  the  wharves  for  lanaine  them. 

The  provisions  requiring  the  lessee  to  erect 
the  sheds  "with  such  accommodations  and  con- 
venienees  for  the  transaction  of  business  as  may 
be  necessary,"  and  authorizing  him  to  erect  ad- 
ditional sheds,  in  case  those  first  erected  "shall 
Dot  be  of  sufficient  capacity  to  meet  the  de- 
mands of  increased  production,  or  the  require- 
ments of  commerce,^'  as  well  as  the  provision 
defining  and  limiting  the  rates  which  he  may 
charffe  for  shelterinff  the  goods,  clearly  show 
that  ne  was  to  exerdse  a  eraasi  public  employ* 
ment,  and  was  chars^  with  a  auty  of  accom- 
modating the  public,  like  a  wharfinger,  a 
warehouseman  or  a  common  carrier,  and  bad 
no  right  to  refuse  to  shelter,  to  the  reasonable 
capacity  of  the  sheds,  the  sumr  or  molasses  of 
anyone  applying  to  him,  and  paying  him  the 
prescribed  rates. 

The  City  has  not  undertaken  to  alienate  or 
sell  the  ground  under  the  sheds,  but  has  only 
leased  it  for  a  term  of  years,  reverting  at  the 
end  of  that  term,  with  the  sheds  built  thereon, 
to  the  City  for  the  benefit  of  the  public.  The 
ground  has  no  more  ceased  to  be  devoted  to  the 
public  use  by  the  making  of  the  lease  and  the 
erection  of  the  sheds,  than  if  the  City  had  it- 
self bnflt  and  managed  the  sheds  for  the  oro- 
motion  of  commerce  and  the  benefit  of  the  City 
and  iu  inhabitants. 

MoreoTer,  the  use  of  the  levee  for  the  equal- 


ly  important  public  use  of  a  highway  is  care- 
nilly  guarded  by  the  provisions  that  the  sheds 
sbali  not  be  nearer  than  one  hundred  and  fifty 
feet  to  the  existing  wharves,  that  the  existing 
regulations  against  incumbering  the  levee  may 
be  enforced  by  the  wharfinger,  and  that  the 
City  may  extend  existing  streets,  or  open  new 
ones,  notwithstanding  any  privileges  granted 
by  this  contract. 

Taking  all  the  provisions  of  the  lease  to- 
gether, we  are  of  opinion  that  it  in  no  way  af- 
fected the  character  of  the  spaces  in  question 
as  locus  pvbtievi,  and  that  the  City  had  no  such 
private  interest  in  those  spaces,  or  in  the  sheds 
Duilt  upon  them,  as  could  be  seized  and  sold  on 
execution  for  the  debts  of  the  City. 

Decree  reveraed,  and  ease  remanded  with  dire^ 
tions  to  enter  judgment  for  the  City  oflfew  Or- 
leans, 

Mr,  Justice  Brewer  and  Jfr.  Justice 
Brown  took  no  part  in  Che  decision  cf  this 
case. 


UNITED  .STATES.  Appt,, 
DALLES  MILITARY  ROAD   COMPaNY 

BT  AL. 


UNITED  STATES.  Appt., 

OREGON  CENTRAL  MILITARY  ROAD 
COMPANY  BT  AL. 


UNITED  STATES,  Appt., 

WILLAMETTE     VALLEY     AND     CAS- 
CADE MOUNTAIN  WAGON   ROAD 
COMPANY  BT  AL. 


UNITED  STATES,  Appt, 
JAMES  K.  KELLY. 


UNITED  STATES,  Appt., 
DANIEL  J.  COOPER. 


UNITED  STATES,  Appt^ 

MATILDA  0.  ROGERS,  Administratrix  of 

the  Estate  of  Albxavdbb  Rogbbs^ 

Deceased. 


XJNITBD  STATES,  Appt^ 
WILLIAM*  GRANT. 


XTNrrSD  QTATEQ/ Appi., 

WILLIAM*  FLOYD. 

(flee  a  a  Beporter'ft  ed.  OBMMJ 

8uit^  United  States  to  /Off sU  land  iranisi  ^ 
a  stats  for  a  militarjf  road^-^am  ksard  em 
bill  and  pUas^^court  should  grami  ftsdnUf 
Isats  tortplye^ter  pleas  etrssustainsi—laehs^ 
and  stats  tiasm  not  dtfsnsss  against  gswsn^ 
ment 

h  Where  the  United  States  broufht  a  suit  to  pro* 
oure  a  daoree  forfeitlnff  to  it  lands  franted  to  a. 
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state  1)7  Oooflrresi  for  a  mflitary  road  and  to  re- 
store the  land  to  the  public  domain,  and  defend- 
ants put  in  pertain  pleas  and  the  oase  was  heard 
upon  the  bill  and  pleas  and  the  pleas  were  sus- 
tained, the  court  should,  instead  of  dismissing  the 

'  suit,  have  allowed  the  idaintiff  to  put  in  issue,  by 
replication,  the  truth  of  the  fmaUi  stated  in  the 
pleas. 

&  If  a  plea,  upon  argument,  is  ruled  to  be  suffi- 
cient in  law  to  bar  ^e  reooyery  of  the  plaintiff, 
the  court  will  allow  him  to  take  issue  upon  it  by 
replication  and  to  disprove  the  facta  upon  which 
it  Is  endeavored  to  be  supported. 

IL  The  defenses  of  stale  claim  and  laches  cannot  be 
set  up  affainst  the  government. 

[Noa  1218,  1219,  1248, 1444,  1445,  1446,  1447, 

1448.] 

Argued  March  6,  9,  1S91.    Decided  May  tS, 

1891. 

APPEALS  from  decrees  of  the  Circuit  Court 
of  the  Uoited  States  for  the  District  of  Or- 
egon, dismissing,  upon  the  bills  and  pleas,  suits 
by  the  United  States  brought  to  procure  lands 
granted  to  the  State  of  Oregon  for  the  con- 
struction of  military  roads  to  be  forfeited  and 
the  lands  restored  to  the  public  domain,  the 
court  not  having  granted  to  plaintiff  leave  to 
put  in  issue  the  facts  of  the  case  alleged  in  the 
pleas,  by  replyinir  thereto.  Deereee  rivereed  eo 
far  a$  they  diemieeed  euite,  and  cases  remanded 
to  (he  Circuit  Court  with  directions  to  allow 
plaintiffs  to  reply  to  and  join  issue  on  the  pleas. 

The  facts  are  stated  in  the  opinion. 

Mr,  A.  X*  Pftrlier,  Assistant  Atty-Oen,^ 
for  appellant. 

Messrs,  James  K.  Kelly,  C.  E.  S. 
Wood,  Rufbs  M&lloryy  Jno.  E.  Parsons 
and  Shellabarger  d  Wilson,  for  appellees: 

When  the  United  States  becomes  a  suitor,  it 
submits  itself  to  such  principles  of  justice  and 
rules  of  equity  as  apply  between  ordinary 
suitors. 

United  States  v.  Binggold,  88  U.  8.  8  Pet  160 
@:  899):  United  States  ▼.  Barker,  25  U.  8.  12 
Wheat.  559(6:  728);  United  States  y.  Bostwick, 
94  U.  S.  63  (24:  65);  United  States  v.  Smith,  Id. 
214  (116);  United  States  ▼.  Tichenor,  8  Sawy. 
142;  United  States  v.  Flint,  4  Sawy.  42;  Osborn 
▼.  United  States  Bank,  22  U.  S.  9  Wheat.  788 
(6:  204);  Mitcha  ▼.  United  States,  84  U.  S.  9 
Pet.  711  (9:  288):  Amoskeag  Mfg.  Co,  v.  United 
States,  84  U.  S.  17  Wall  692  (21.  715);  ne  St. 
Jago  de  Cuba,  22  U.  S.  9  Wheat.  409  (6:  122). 

The  demand  was  stale,  and  the  government 
was  chargeable  with  laches.  For  that  reason 
the  bill  was  properly  dismissed. 

United  States  v.  Throckmorton,  98  U.  S.  61 
(25:  98):  United  States  v.  San  Jacinto  Tin  Co, 
125  U.  S.  278  (81  s  747):  Story,  Eq.  PI.  §  818; 
2  StoiT,  Eg.  Jur.  §  1520;  United  StaUs  v. 
Bedfe,  4  McCrary,  12. 

The  facts  alleged  in  the  bill  and  the  action  of 
the  TOvemment  create  an  estoppel  which  of 
itself  was  an  answer  to  the  bill. 

Cahn  T.  Barnes,  7  Sawy.  57;  Indiana  t. 
Milk,  11  Biss.  197;  Clark  ▼.  United  States,  95 
TJ.  8.  686  (24:  617);  Chandler  ▼.  Calumet  db  K 
Min.  Co,  86  Fed.  Rep.  666:  Carr  ▼.  United 
States,  98  U.  S.  488^:  209);  Fihr  ▼.  United 
States,  76  U.  8.  9  Wall.  46(19:  649);  Titus  v. 
United  States,  87  U.  8.  20  Wall.  476  (22:  400); 
Jones  V.  United  States,  96  U.  8.  24  (24:  644); 

140  U.S. 


Bigelow,  Estoppel,  278;  1  Herman,  Estoppel^ 

Ox  I. 

The  action  of  the  government  constituted  a. 
waiver  of  the  rieht  of  re-entry,  and  freed  the 
estate  from  liabilitv  to  forfeiture. 

Touchstone,  158;  Cruise,  tit  18,  chap.  2, 
8  63;  Ludlow  ▼.  New  York  db  H.  R.  Co,  ti 
Barb.  440;  4  Kent,  Com.  129, 180;  2  Washb. 
Real  Prop.  §447;  1  Smith,  Lead.  Cas.  (7ih  Am. 
ed.)  115, 186;  2  White  &  Tudor,  Lead.  Cas.  Eq. 
(4th  Am.  ed.)  2048;  Douglas  v.  Union  Mut,  L, 
Ins.  Co.  127  111.  101;  Davis  v.  Gray,  88  U.  8.  la 
Wall  203(21:  447);  Holden  v.  Joy,  84  U.  8.  17 
Wall.  211  (21:  528);  Chicago,  RLdkP.B,  Co. 
V.  Grinnell,  61  Iowa.  476;  Hooper  v.  Cum- 
mings,  45  Me.  359;  Be  New  York  Elee,  R  Co. 
70  N.  Y.  827. 

The  uncontradicted  allegations  of  the  pleas- 
and  answers  coupled  with  toe  statements  of  the 
bill  show  that  the  respondents  are  bona  fide- 
purchasers.  For  that  reason  the  bill  was  prop- 
erly dismissed  as  to  them. 

Schulenberg  v.  Harriman,  88  U.  8.  21  Wall. 
62  (22:  555);  Byan  v.  Carter,  98  U.  8.  82 
(28:  808);  Missouri,  K,  db  T,  R.  Co.  v.  Kannas^ 
Pnc,  R.  Co.  97  U.  8.  497  (24:  1097);  8  Washb. 
Real  Prop.  525,  §  26;  Qreen  v.  Liter,  12  U.  8. 
8  Cranch^  229  (8:  645);  Orignon  v.  Astor,  48  U. 
S.  2  How.  319(11:  2^*3);  (Jtbouteiiu  v.  EckhaH, 
Id.  345  (293);  Northern  Pac  R.  Co.  ▼.  Ma^s, 
5  Mont.  111. 

A  grant  in  present  words  of  mnt  passes  the 
whole  legal  title,  and,  upon  selection  and  cer- 
tification of  any  particular  body  of  land,  the 
title  to  this  land  takes  effect  by  relation  as  of 
the  date  of  the  grant 

Rut?ierford  ▼.  Greene,  15  U.  8.  8  Wheat  198 
(4:  218);  Wright  v.  Roseberry,  121  U.  8.  48^ 
(80:  1039):  United  States  v.  Arredondo,  81  U. 
S.  6  Pet  691  (8:  547);  United  States  v.  Perch- 
eman,  82  U.  8.  7  Pet  51  (8:  604);  Mitehel  v. 
United  States,  34  U.  8.  9  Pet  711  (9:  288); 
Ladiga   v.   Roland,  48   U.   S.  9   How.  681 
(11:  387);  United  StaUs  ▼.  Brooks,  51  U.  8.  10- 
How.  442(13:  489);  Lessieur  v.  Price,  53  U.  8. 
12   How.    69  (13:  893);  Fremont  t.    United 
States,  68  U.  S.  17  How.  642(16:  241);  United 
States  V.  Reading,  69  U.  S.  18  How.  1  (15:  291): 
Hannibal  db  St,  J,  B.  Co,  ▼.  Smith,  76  U.  8.  9^ 
WaU.  95  (19:  599);  Schulenberg  ▼.  Harriman, 
88  U.  8.  21  Wall.  44  (22:  551);  Railroad  Land' 
Co,  y,Courtright,  Id.  310(682);  Leavenworth.  L. 
db  G.  R,   Co,  ▼.  United  States,  92  U.  8.  741 
(23:  637);  St,  Joseph  db  D,  C.  R,  Co.  t.  Baldwin, 
103  U.  8.  426(26:  578);  GHnneUr,  Chicago,  B, 
LdbPR.  Co,  Id.  739(456);  Wood  ▼.  Burling- 
fern  <ft  if.  fi.  A  a>.  104  U.  8. 382  (26:  77^;  Van 
Wyek  V.  KnevaU,  106  U.  8.  360  (27:  201). 

The  Act  of  Congress  of  June  18th,  1874,  is  a. 
legislative  afllrmation  of  the  correctness  of  the 
certificates  and  establishes  the  defendants'  right 
to  patents  for  all  lands  covered  by  the  certifi- 
cates. 

UniUd  States  v.  DaOa  Military  Road  Co,  41 
Fed.  Rep.  499,  600;  TameUng  v.  United  States 
F.  db  E.  Co,  93  U.  8.  644  (28:  998). 

The  allegations  made  by  the  bill  and  the 
questions  examined  by  this  court  must  be  lim- 
ited by  the  provisions  of  the  Act  of  1889. 

United  StaUs  v.  Union  Pac,  £.(%».  98  U.  8. 
608(25:  152);  United  States  Y.  Arredondo,  9iV. 
8.  6  Pet.  726  (8:  660). 

The  decree  properly  dismissed  the  bill,  ne 
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15, 1870  (16  Stat.  808),  a  change  was  made  in 
the  route  of  the  road. 

The  bill  then  makes  the  same  allegations  as 
in  Kos.  1218  and  1219,  as  to  the  Act  of  Oregon 
of  October  14,  1802.  It  alleges  that  the  Road 
Company  was  incorporated  on  the  12th  of 
March,  1864,  under  the  general  laws  of  the 
State,  to  construct  a  wagon  road  by  a  specified 
route;  that,  on  the  8th  of  ISept ember,  1866,  is 
filed  supplemental  articles  of  incorporation 
changing  the  line  of  its  road  so  as  to  begin  at 
Albany  and  run  over  the  Cascade  Mountains  to 
the  eastern  boundaiy  of  the  State;  that,  on  the 
19th  of  August,  1871,  by  supplemental  articles 
of  incorporation,  it  changed  the  route  of  its 
road  so  as  to  conform  to  the  Act  of  Congress  of 
July  15, 1870;  that,  on  the  11th  of  May,  1868, 
the  oflScers,  stockholders  and  agents  of  the 
Company  and  other  persons  acting  in  their  and 
its  interest  fraudulently  represented  to  the  act- 
ing governor  of  Oregon  that  the  road  had  been 
constructed  as  required  by  law  for  a  distance 
of  180  miles  eastward  from  Albany,  they  know- 
ing that  such  representations  were  false  and 
that  the  road  had  not  been  constructed  at  all; 
that  such  representations  were  made  for  the 
purpose  of  iraudulentlv  procuring  from  the 
acting  governor  a  certificate  that  the  road  for 
that  distance  had  been  constructed  in  accord- 
ance with  the  Act  of  Congress  of  July  5,  1866, 
and  the  Act  of  the  State  of  October  24.  1866; 
that  the  acting  governor  on  that  day  certified 
that  the  plat  or  map  of  the  road  had  been  duly 
filed  in  his  office  by  the  Company,  and  showed 
that  the  portion  of  the  road  commencing  and 
ending  as  designated  on  the  map  had  been 
completed  as  required  by  those  Acts;  that  the 
acting  governor  did  not  examine  or  cause  to  be 
examined  any  part  of  the  180  miles;  that  the 
certificate  was  procured  by  the  Company  to 
•enable  it  fraudulently  to  obtain  control  of  lands 
lying  within  the  limits  of  the  grant  ior  the  dis- 
tance of  180  miles  east  o^lbany:  that,  on  the 
8th  of  September,  18709the  officers,  stock- 
holders and  agents  of  the  Company,  and  other 
persons  acting  in  their  and  its  interest,  fraud- 
ulently represented  to  the  then  governor  of  the 
State  that  the  road  had  been  constructed  as  re- 
quired bv  law  from  the  158d  mile  post  east 
from  Albany  to  Camp  Harney,  they  well 
knowing  that  such  representations  were  false, 
and  that  the  road  had  not  been  constructed  at 
all;  that  such  representations  were  made  for 
the  sole  purpose  of  fraudulently  procuring 
from  the  governor  a  certificate  declaring  that 
the  road  for  that  distance  had  been  constructed 
in  accordance  with  the  said  Acts;  that  on  the 
same  day  the  governor  made  a  certificate  that 
the  plat  or  map  of  the  road  had  been  filed  in 
his  office  by  the  Company,  and  showed,  in 
connection  with  the  public  surveys,  the  loca- 
tion of  route  of  the  extenrion  of  the  road  as 
actually  surveyed  from  the  158d  mile-post  east 
from  Albany,  extending  fourteen  sections,  to 
Camp  Harney,  in  the  line  of  the  road,  as  defi- 
nitely fixed  in  compliance  with  the  Act  of  Con- 
gress and  the  Act  of  the  State,  and  that  said 
extension  of  the  road  had,  by  his  direction, 
been  examined  and  accepted  from  the  158d 
mile  stake  to  Camp  Harney,  and  embracing  the 
29th  section,  inclusive;  that  it  was  not  true  that 
the  Company  had  constructed  the  road  in  ques- 
tion; that  the  governor  well  knew  this;  that  it 
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been,  by  his  direction,  examined  and  ■oMBlrf 
from  the  86.8th  section  to  the  44.87th  MOI. 
inclusive,  terminating  at  the 
of  the  State,  and  thai  the  Mme  had 


pleted  according  to  the  Act  of  CongnH. 

The  bill  further  allegea,  that  the  road  wem 
was  oonstracted  either  in  whole  or  hi  parti  * 
as  to  be  a  public  highway  or  ao  aa  to  pennil  if 
the  transportation  of  any  property,  troop  * 
mails  of  the  United  States  over  It,  and  hal 
never  been  maintained  as  a  pahllc  high«i|» 
and  never  was  examined  at  atated  la  nU  e» 
tificate;  that  neither  the  lands  nor  thrirpi^ 
ceeds  had  ever  been  applied  lo  the  oonttmcdai 

i4#i;.& 


was  not  true  that  he  had  directed  any  part  of 
the  road  to  be  examined;  that  such  certificate 
was  procured  by  the  Company  in  order  to  en- 
able It  fraudulently  to  obtain  control  of  Che 
lands  in  question;  that,  on  the  9Ui  of  January, 
lb71,  the  officers,  stockholders  and  ageoia  of 
the  Company,  and  other  persona  acting  inthdr 
and  its  interest,  fraudulently  repreaented  to  tlie  jj 
then  governor  that  the  road  had  l>een  oonatmd- 
ed  from  the  29th  section  to  the  88.8th  tectioi 
thereof,  they  well  knowing  that  aoch  igrwuei. 
tations  were  false,  and  that  the  roac   l^ad  not 
been  constructed  at  all,  and  having  madetach 
representations  for  the  sole  purpose  of  fnodo- 
lently  procuring  from  the  governor  a  oertHI' 
cate  declaring  that  the  road  for  aoch  diitiDoi 
had  been  constructed  in  accordance  with  add 
Acts;  that  on  the  same  day  the  go? emormade 
a  certificate  that  the  plat  or  map  of  the  ntd 
had  been  filed  in  Ids  office  by  the  CompiDy 
and  showed,  in  connection  with  the  publiciiu<> 
veys,  the  location  of  the  route  of  the  roid  m 
actually   surveyed    from    Albany,  exteodiiig 
from  the  29th  section  to  the  86.8U1  sectioD  it 
the  line  of  the  road  as  definitely  fixed  hi  oo» 
pliance  with  the  said  Acts,  and  that  the  roid 
had  been,  by  his  direction,  examined  and  to-      I 
cepted  from  the  29th  section  to  the  86.8lh  ae» 
tion,  inclusive,  and  had  been  complcCed  to  to-      \ 
cordance  with  the  Act  of  Congress;  tbUitvn 
not  true  that  such  road  had  been  cooitrocled; 
that  on  the  24th  of  June,  1871,  the  then  ofr 
cers.  stockholders  and  agenta  of  thtCaaaaj, 
and  other  persons  acting  in  their  and  its  tiia- 
est,  fraudulently  represented  to  the  mmt  gov- 
ernor that  the  road  had  been  oonstmctcd nit- 
quired  by  law  from  the  86.8th  section  tkiMf     « 
to  the  44. 87th  section,  inclusive,  termfaiittog  il     1 
the  eastern  boundary  of  the  State,  th^  «dl     r 
knowing  that  such  representatiooa  were  Ada 
and  that  the  road  had  not  been  conitnielBdil 
all;  that  such  fraudulent  repraentatioaa  wen 
made  for  the  sole  purpose  of  fraudulenth  »»• 
curing  from  the  governor  a  certiflcate  dew 
ing  that  said  road  for  that  distance  hid  beci 
constructed  in  accordance  with  aaid  Actt;thiC 
on  the  same  date  the  governor,  In  oomeqweoi 
of  such  false  representations,  made  aocrtttcM 
certifvine  that  the  plat  or  map  of  the  raid  hid 
been  nled  in  his  office  by  the  OompaoT,  aid 
showed  the  location  of  route  as  aetaaQj  iv^ 
veyed  (there  being  no  public  anrveyt  In  one* 
nection  with  the  route  to  hiaknowMge)  of  Ihi 
road  from.  Albany  to  the  eastern  bounJuj  ol 
.the  State,  the  part  therein  being  fhMn  thelltt 
section  to  the  44.87th  iecUon.  InclaifC^  in  Hi 
line  of  the  road,  terminating  at  the  cMtoi 
boundary  of  the  State,  aa  definitelT  And  to 
compliance  with  said  Acts,  that  mm 
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«ftabliah«d  OTertoch  stretm  or  other  water  im- 
der  the  general  atatate  in  relatioii  to  ferriee; 
and  that  those  prorieloDB  of  eald  Act  of  Octo- 
ber 14«  1882,  had  been  at  aU  timet  thereafter 
and  ■till  remained  in  force. 

The  bfll  further  eeU  forth  thai  the  DaDee 
Military  Road  Ck>mpanj  if  a  private  corpora- 
tion, purporting  to  naTO  been  incorporated  on 
the  80th  of  March,  1808»  under  the  general 
laws  of  the  State  of  Oregon;  that  the  business 
in  which  it  propoaed  to  engage  was  the  location 
and  construction  of  a  clay  road  from  Dalles 
City,  in  the  County  of  Wasco.  Oregon,  bT  way 
of  Canip  Watson  and  Oafkon  OiU,  to  a  point  on 
Snake  uiyer  oppoaite  Fdrt  Boise  in  Idaho  Ter- 
ritory, about  two  miles  below  the  mouth  of 
Owybee  River;  that  James  E.  KeUy  and  two 
other  persons  were  the  incorporators  thereof; 
that  on  the  11th  of  January.  1871,  the  Compa- 
ny, by  its  then  directors,  five  in  number,  in 
Eursuance  of  the  unanimous  vote  of  the  stock- 
olders,  made  and  filed  supplementary  articles 
of  incorporation,  which  provided  that  the  ad- 
ditional Dusioess  in  which  the  corporation  pro- 
posed to  engage  wss  to  accept  and  receive  any 
and  all  grants  of  land  and  other  things  of  value 
from  the  United  States  to  the  State  of  Oregon, 
and  to  purchase  and  hoki  land  and  other  prop- 
ertv  which  its  directors  might  deem  necessary 
and  convenient  for  its  interests,  and  to  engage 
in  any  business  Incident  to  and  connected  with 
receiving  any  such  grant,  and  in  selling,  con- 
veying, purobasinff  and  holdinffany  land  or 
propcilv  that  mignt  come  into  The  possession 
of  tne  Company,  and  also  to  establish  and  keep 
a  toll  road  on  any  part  of  the  road  belonging 
to  it;  and  that  the  corporation  was  still  in  bdng, 
and  the  officers  thereof  were  James  K.  Kelly, 
president,  and  C.  N.  Thombury,  secretary. 

The  bill  farther  seu  forth,  that  on  the  1st  of 
January,  1869,  and  on  divers  other  days  be- 
tween that  dav  and  the  S8d  of  June,  18A,  the 
offlcera,  stockholders  and  agents  of  the  Com- 
pany, and  other  persons  acting  in  their  and  its 
iDterests.falaely  and  fraudulently  represented  to 
George  L.  Woods,  then  the  governor  of  Ore- 
con,  that  said  road  had  been  constructed  as 
by  law  required,  they  then  knowing  that  said 
representations  were  false,  and  that  said  road 
had  not  been  constructed ;  that  they  made  such 
representations  for  the  sole  purpose  of  fraudu- 
lently procuring  from  the  ssid  governor  a  certi- 
ficate declaring  that  the  road  had  been  con- 
structed ir  accordance  with  the  Act  of  Con- 
gress of  Fetiruary  25, 1867,  and  of  the  Act  of 
I  be  Sute  of  October  20,  1868;  that  the  aaid 
governor,  in  consequence  of  such  representa- 
tions, msde  and  issued  a  certificate^  dated  June 
28.  1880,  under  his  hand  and  the  great  seal  of 
the  State,  and  attested  by  the  secretarv  of  state, 
which  set  forth  as  follows:  "I,  George  L. 
Woods,  governor  of  the  State  of  Oregon,  do 
bereby  certify  that  this  plat  or  map  of  Uie  Dal- 
lc«  Militarv  Road  has  been  duly  filed  in  my 
office  t>y  tne  Dalles  Military  Road  Company, 
and  shows,  in  connection  with  the  public  sur- 
veys, as  far  as  said  public  surveys  are  oom- 
ptcted,  the  location  or  the  line  of  route  as  actu- 
ally lurveyed,  and  upon  which  their  road  is 
ronsiructed  in  accordance  with  the  require- 
mt^is  of  an  Act  of  Congress  approved  Feb- 
ruary  96,  1867;  entitled  'An  Act  Granting 
Lands  to  the  State  of  Oregon  to  Aid  in  the 
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Construction  of  a  Military  Wagon-Road  from 
Dalles  City,  on  the  Columbia  River,  to  Fort 
Bois6,  on  Snake  River,'  and  with  the  Act  of 
the  LegialAtive  Assembly  of  the  State  of  Ore- 
gon approved  October  20, 1868,  entitled  'An 
Act  Donating  Certain  Lands  to  Dalles  Military 
Road  Companv/  I  further  certifv  that  I  have 
made  a  careful  examination  of  said  road  since 
its  completion,  and  that  the  same  is  built  \d  all 
respects  as  required  by  the  said  above-recUed 
Acts,  and  that  said  road  is  accepted." 

The  bOl  further  alleges,  that  the  Company 
had  not  constructed  at  any  time  a  road  upon 
any  line  of  route  located  or  surveved  anywhere 
within  the  limits  of  the  grant  of  land  provided 
for  in  said  Act  of  Conmss,  or  at  aH  ;  that  the 
said  governor  knew  this,  and  had  not  made  any 
ezaimnation  of  any  road  constructed  or  owned 
by  the  Company  ;  that  said  certificate  was  pro- 
cured by  the  Company,  though  such  false  rep- 
resentaUons,  in  order  to  enable  it  fraudulently  r^.  •« 
to  obtain  possession  of  the  lands  lying  within  L*^^I 
the  limits  of  the  grant  provided  for  in  said  Act 
of  Congress ;  that  the  acceptance  of  said  pr^ 
tended  road  by  said  governor  was  a  fraud  up- 
on the  United  States ;  that  the  road  never  waa 
bunt,  graded,  bridced,  cleared  or  constructed, 
either  m  whole  or  m  part,  so  as  to  Im  a  public 
highway,  or  so  as  to  permit  the  transportation 
of  any  property,  troops  or  mails  of  the  United 
States  over  the  same,  and  was  not  and  never 
has  been  maintained  as  a  public  highway  by 
any  of  the  defendants  or  anv  person  or  per- 
sons claiming  any  interest  in  the  lands  em- 
braced within  the  limits  provided  for  by  said 
Act  of  Congress ;  that  ndther  the  said  lands 
nor  the  proceeds  thereof  had  ever  been  exclu- 
sively or  at  all  applied  to  the  construction  of  the 
road  or  any  put  thereof,  or  of  anv  bridges 
thereon,  or  to  the  establishment  of  ferries  on 
any  streams  along  the  Une  of  the  road ;  and 
that  the  lands  granted  by  said  Act  of  Con* 
mss  had  not  beoi  disposed  of  by  the  State  of 
Oregon  for  the  purposes  expressed  in  said  Act 

The  bOl  further  alleges  that  on  the  18th  of 
June.  1874,  Congress  passed  an  Act  (18  Stat 
80,  chap.  806)  entitled  "An  Act  to  Authorise 
the  Issuance  of  Patents  for  Lands  Granted  to 
the  State  of  Oregon  in  Certain  Cases,"  which, 
after  reciting  that  certain  lands  had  theretofore 
by  Acts  of  Googress  been  granted  to  said  State 
to  aid  in  the  construction  of  certain  military 
wagon  roads  in  that  State,  and  that  there  ex- 
Istid  no  law  providing  for  the  issuing  of  for* 
mal  patents  for  said  landi,  provided  as  follows: 
"That  in  all  cases  when  the  roads  in  aid  of  the 
construction  of  which  said  lands  were  granted 
are  shown  by  the  certificate  of  the  governor  of 
the  State  of  Oregon,  as  in  said  AcU  provided^ 
to  have  been  constructed  and  completed,  pa/U 
ents  for  said  lands  shall  issue  in  due  form  to 
the  State  of  Oregon  as  fast  as  the  same  shall, 
under  said  granu,  be  aelected  and  certified^ 
unless  the  State  of  Oregon  shall  bv  public  Ad 
have  trsnsf  erred  its  interests  in  said  lands  to  any 
corporation  or  oorporatloos,  in  which  case  the 
patents  shall  iisue  from  the  Genersl  Land  Office 
to  such  corporation  or  corporatloos,  upon  their 
payment  of  the  necessary  expenses  thereof:  [^ifl] 
rroMed,  That  this  shall  not  be  construed  to 
revive  any  land  grant  already  expbred  nor  to 
create  any  new  rights  of  any  kind  except  to 
provide  for  issuing  patents  for  lands  to  which 
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at  the  time  of  the  first  oonveyaoce  by  the  Road 
Ck)mpan7,  Weill  had  paid,iD  the  purchase  of  the 
lands,  over  $140,000  and  Clarke  over  $20,000; 
that  at  that  time  the  certificates  of  the  ^vernors 
of  Oregon  bad  been  made  and  duly  filed  in  the 
office  of  the  secretary  of  state  of  the  State  and 
in  the  Depsrtment  at  Washington;  that  said  de- 
fenoaoia  relied  upon  those  certificates;  and  that 
in  1879  Weill  purchased  the  interests  of  Clarke 
and  Hogg  in  the  lands  for  $21,400,  all  of  them 
believing  that  the  road  had  been  completed  as 
required  by  the  Act  of  Congress  and  as  certi- 
fied. The  plea  denies  all  fraud  or  notice  of 
any  fraud  or  of  any  claim  on  the  part  of  the 
United  States  at  the  time  the  defendants  ac- 
quired title  to  any  part  of  the  lands,  and  avers 
tnat  tbey  are  purchasers  in  good  faith,  with- 
out notice,  for  a  valuable  consideration. 

The  answer  which  accompanies  these  pleas 
contains-  averments  in  support  of  them,  and 
alleges  that  but  for  the  existence  of  tbe  certifi- 
cates Weill  would  not  have  purchased  the 
lands.  To  the  pleas  and  answer  are  annexed ' 
the  reports  of  the  special  agent  of  the  United  . 
States  and  of  committees  of  Confess,  and  a 
letter  of  the  Secretary  of  the  Interior. 

The  pleas  and  answer  of  the  Farmers'  Loan 
and  Trust  C/Ompany  set  forth  the  principal 
matters  appearing  in  the  pleas  and  answer  of 
Weill  and  Oahn;  and  the  answer  alleges  that 
the  Trust  Company  is  the  trustee  for  certain 
holders  of  bonds  secured  by  a  mortgage  made 
to  it,  as  trustee. 

The  pleas  and  supporting  answer  of  Hogg, 
the  Willamette  Valley  and  Coast  Railroad 
Company  and  tbe  Oregon  Pacific  Railroad 
Company  set  forth  substantially  the  same  mat- 
ters contained  in  the  pleas  and  answer  of  Weill 
and  Oshn  and  in  those  of  tbe  Farmers'  Loan 
and  Trust  Company. 

The  first  plea  of  Weill  and  Cahn  was  treated 
by  tbe  circuit  court  as  a  plea  of  estoppel.  On 
the  facts  stated  in  that  plea,  the  court  held  that 
the  claim  made  in  the  bill  was  a  stale  claim: 
and  that  the  delay  or  lapse  of  time  constituted 
a  bar  to  the  relief  sought,  and  ought  to  have 
tbe  same  effect  as  in  a  suit  between  private 
parties.  The  court  also  held  that  the  second 
plea  of  Weill  and  Cahn  was  good,  because  it 
set  up  all  the  elements  of  a  bona  fide  purchase 
for  a  valuable  consideration;  that  the  ceitifi- 
cates  of  the  governors  were  condurive  as  to 
the  fact  of  the  completion  of  tbe  road;  and  that 
the  lands  could  not  be  forfeited  to  tbe  United 
States,  even  if  tbe  certificates  of  the  governors 
should  be  proved  to  have  been  false  and  fraud- 
ulent. Tbe  opinion  of  tbe  court  further  says, 
that  the  facts  stated  in  the  pleas  are  manifestly 
true;  that  it  is  extremely  improbable^nder  the 
circumstances,  that  tbe  defendants  Weill  and 
Cahn  had  notice  of  tbe  falsity  of  tbe  certifi- 
cates; and  that,  admitting  that  their  falsity 
might  be  shown,  in  conjunction  with  notice  to 
tbe  defendants  of  that  fact,  it  would  be  ex- 
tremely difficult,  in  view  of  the  lapse  of  time 
and  of  the  absence  of  any  resident  population 
along  the  line  of  the  road  at  tbe  time,  to  make 
any  satisfactory  proof  on  tbe  subject.  Tbe 
opinion  then  refers,  as  an  authority  applicable 
to  tbe  cases  ffenerally,  to  the  opinion  of  jMdge 
Sawyer  Id  No.  1218,  United  JBiaim  t.  DaUe$ 
Mmtarv  Boad  Co.,  41  Fed.  Rep.  498. 

For  the  reasons  hereinbefore  set  forth  Id  re- 
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gard  to  case  No.  1218,  we  an  of  opinion  di*- 
tbe  United  States  were  entitled,  on  tbe  siisfs^'^, 
ing  of  the  pleas  in  the  present  case,  to  tske  ^ 
sue  as  to  the  matters  or  fact  ane|;»^  to  tb^:^, 
and  that  the  deerea  in  No.  ISMS  rnvsT  Je^i/ 
teraed,  in  so  far  as  they  dismiss  tbe  bill  sa  i» 
the  defendants  who  put  in  pleas,  and  tbe  csv 
be  remanded  with  a  direction  to  sUow  lia 
plaintiffs  to  reply  to  and  Join  iasoe  on  tbe  pieM. 


All  of  tbe  eight  suits  here  involved 
menced  by  tbe  Attorney-General  in  tbe 
of  the  United  States,  under  tbe  authorigiid 
direction  of  an  Act  of  Congresi  passed  Much 
2,  1889  (25  Stat.  850).  which  directed  bin  t» 
brine  suits  in  the  name  of  tbe  Doited  Ststeipii 
the  Circuit  Court  of  the  United  States  for  tto 
District  of  Oregon,  against  all  persons,  ttm 
and  corporations  claiming  Id  own  or  to  hsis 
an  interest  in  tbe  lands  sranted  to  the  State  of 
Oregon  by  tbe  Acts  of  Congress  of  Jalj  S, 
1864,  July  6,  1866,  and  Februarv  85, 18d7.  gir- 
ing  their  titles,  "to  determine  the  ooxstioat §( 
the  seasonable  and  proper  oompleooo  of  srid   d 
roads  in  accordance  with  the  terms  of  lbs  " 
Granting  Acts,  either  in  whole  or  In  part,  the 
legal  effect  of  tbe  several  certificates  oftbe  gov- 
ernors of  tbe  State  of  Oregon  of  tbe  compwooi 
of  said  roads,  and  tbe  ricnt  of  resumpooi^  of 
such  granted  lands  by  uie  United  Suitoi^  aid 
to  obtain  ludgments,  which  the  coort  is  bmbj 
authorized  to  render,  declaring  forfeited  to  tit 
United  States  all  of  such  lands  M  are  eoi» 
minous  with  the  part  or  parts  of  either  of  ail 
wagon  roads  which  were  not  oonstmoled  ti 
accordance  with  requirements  of  tbe  Graittsf 
Acts,  and  setting  aside  patent!  which  bait » 
sued  for  any  such  lands,  saving  and 
the  rights  of  all  bona  fide  pardiaMri  of  cIMr 
of  said  grants,  or  of  any  portion  of  said  tiMl^ 
for  a  valuable  consideration.  If  any  waA  ttat 
be.    Said  suit  or  suits  shall  be  tried  and  sdjfr 
dicated  In  like  manner  and  by  the  nine  prii- 
dples  and  rules  of  lurisprudeooo  at  ochsr  aali 
in  equity  are  thenan  tried,  with  right  to  wik 
of  error  or  appeal  by  either  or  any  party  « ti 
other  cases." 

By  this  Act,  suits  are  directed  to  be  hnt^ 
to  determine  (1)  "  the  qneatioiia  of  tke  isbh^ 
able  and  proper  completion  of  said  roads  li  k^ 
cordance  with  the  terms  of  the  Orantiu  Ad^ 
either  in  whole  or  in  part;"*  (8)  'nha  lq|d  sAmI 
of  the  several  certificates  of  the  govenon  sf 
the  State  of  Oregon  of  the  oompletloo  of  sril 
roads;"  (8)  "the  right  of  TCOompUoB  of  Si* 
granted  limds  by  the  United  Stntfla;'*  (Q  lo^ 
tain  Judgments,  which  the  court  li  thsMy  tf^ 
thonzea  to  render,  ''declaring  fbifelledlite 
United  States  all  of  such  landa  as 
minous  with  tbe  part  or  parts  of  elth«of 
wagon  roads  which  were  not  oontt 
accordance  with  requircmenta  of  tbe 
Acts;"  and  (6)  to  aet  aside  patents  whkh  hilt 
been  issoed  for  any  such  luidB,  "aavtag  Ml 
preserving  the  riffbts  of  all  booandi  pomsMi 
of  either  of  nia  grants,  or  of  any  portioarf 
said  grants,  for  aviiiiable  00MidatlM».ll 
such  there  he." 

It  hi  manifest  that,  although  the  Ad  mm] 
that  the  suiu  are  to  be  tried  and  ad  Judioalid  ». 
like  manner  and  by  tbe  Bame  pindples  ssl 
roles  of  jurisprudence  aa  other  satta  In  cqol^. 
Congress  intended  a  full  kgal  iDvas«lgatiaB  si 
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Henarie;  and  that  when  Martin  purchased  the  I 
lands  Henarie  had  paid  one  fourth  of  the 
jj^l25,000,  in  good  faith»  relying  upon  the  cer- 
liticate  of  the  goyemor  and  on  the  Act  of  Con- 
gress of  June  18, 1874,  and  had  no  notice  that 
the  road  had  not  heen  constructed  and  com- 
pleted by  the  Company  as  required  by  the  Act 
--    of  Congress.    The  plea  then  sets  forth  proceed- 

leioj  jQgg  mj^  deeds  by  which  the  title  of  Martin 
<who  had  died)  and  the  title  of  all  other  per- 
sons became  vested  in  the  Eastern  Oregon 
Land  Company,  and  ayers  that  the  latter  Com- 
pany then  held  the  legal  title  to  all  the  lands 
granted  lo  the  Dalles  Military  Boad  Company, 
•except  such  as  had  theretofore  been  sola  and 
conveyed  by  the  latter  Company  and  its  grant- 
ees and  the  Eastern  Oregon  Land  Company. 
On  the  same  date  the  defendants  who  filed 
those  two  pleas  filed  an  answer  in  support  of 
them. 

On  the  26th  of  October,  1889,  the  Dalles 
Military  Road  Company,  and  Kelly  and  Thorn- 
bury,  who  were,  respectively,  president  and 
secretary  of  the  Company,  filed  an  answer  to 
the  bilL  No  replication  appears  to  have  been 
filed  to  this  answer. 

The  case  was  heard  upon  the  pleas  above 
mentioned,  and  the  court,  on  the  18th  of  Feb- 
ruary, lb90,  eniered  a  decree  sustaining  the 
pkas  and  dismissing  the  bill.  The  opinion  of 
the  court,  delivered  by  Judge  Sawyer,  the  cir- 
cuit judge,  is  reported  in  41  Fed.  Rep.  498. 
In  the  opinion,  it  was  held  that  both  of  the 
pleas  were  good.  As  to  the  first  plea,  the  view 
taken  was  that  the  authority  to  determine 
whether  the  road  was  completed  was  vested 
solely  in  the  governor  of  Oregon,  who  was  the 
a^nt  of  the  tfnited  States  in  the  premises;  that 
his  decision  was,  in  the  absence  of  fraud,  final 
and  conclusive ;  and  that  the  government  was 
estopped  from  denying  iis  finality.  As  to  the 
second  plea,  it  was  hdd  to  be  good  because  it 
alleged  that  the  defendants  were  bona  fidepur- 
chasers  from  the  Dalles  Military  Road  Com- 
pany, without  notice  of  any  fraud  or  defect 
in  the  title,  and  that  the  deiendaots  were  en- 
titled to  rely  upon  the  Acts  of  Congress  of  1867 
and  1874,  the  Act  of  the  State  of  Oregon,  the 
certificate  of  the  governor  of  that  State,  the 
withdrawal  of  the  lands  from  sale  and  the  is- 
aue  of  the  patent.  After  deciding  that  the  two 
pleaa  were  valid  and  sufficient,  the  opinion 
proceeds:  "The  remaining  question  to  be  con- 
sidered, and  the  only  one  presented  upon  which 
there  is  any  room  for  doubt,  is  whether  com- 
plainants should  be  permitted  to  reply  to  the 
pleas,  or  whether  the  bill  should  be  dismissed. 

£ei91  Upon  the  whole,  after  careful  consideration,  I 
think  the  bill  should  be  dismissed.  I  think  it 
in  the  h^hest  degree  probable  that  such  would 
be  the  final  result,  whichever  course  is  pur- 
sued. If  so,  the  expense  and  annoyance  of  a 
long  litigation  would  be  fruitless."  The  opin- 
ion then  holds  that  the  bill  must  be  dismissed, 
on  thiB  ground  that  subsequent  purchasers 
were  entitled  to  rely  upon  the  certificate  of  the 

fovemor;  that  the  Act  of  Congress  of  June  18, 
874,  affirmed  the  truth  of  the  certificate  and 
authorized  the  issuing  of  the  patent;  and  that 
the  claim  of  the  United  States  was  stale. 

We  are  of  opinion  that  the  circuit  court 
erred  in  not  permitting  the  plaintiffs  to  reply 
to  the  pleas,  and  in  diamiadng  the  hill  aroo- 
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lutely.  It  is  provided  by  Rule  88  of  the  Rulea 
of  Practice  in  Equity,  that  the  plaintiff  may 
set  down  a  plea  to  be  argued,  or  may  take  is- 
sue upon  it.  This  does  not  mean  that  the  plain- 
tiff is  to  make  thereby  such  a  conclusive  elec- 
tion that,  if  he  acts  down  the  plea  to  be  argued 
and  it  is  sustained  on  the  argument,  be  cani^ot 
af  terwimls  take  issue  on  it  By  Rule  84,  on 
the  overruling  of  a  plea  on  hearing,  the  defend- 
ant has  a  right  to  answer  the  bill  The  object 
of  having  a  plea  set  down  for  hearing  is  to  in- 
duce the  presentation  to  the  court,  as  a  ques- 
tion of  law,  of  the  matters  set  up  in  the  plea, 
so  that,  assuming  those  matters  to  be  true  in 
point  of  fact,  the  whole  controversy  may,  per- 
haps, be  determined  as  a  question  ox  law.  But 
this  practice  would  be  discouraged,  if  the  plain- 
tiff were  not  to  be  allowed,  in  case  the  plea  be 
sustained  in  matter  of  law,  to  take  issue  upon 
it  as  matter  of  fact.  Rule  85  provides  that, 
in  case  upon  a  hearing  a  plea  is  allowed,  the 
court  may,  in  its  discretion,  upon  motion  of 
the  plaintiff,  allow  him  to  amend  hisbilL  But 
there  is  no  restriction  put  upon  the  right  of  the 

{)laintiff  to  take  issue  upon  a  plea  after  it  is  al- 
owed  on  a  hearing;  and  such  is  the  view  which 
hat  been  adopted  by  this  court. 

In  Ehode  Island  v.  Ma$aaehuaetU,  89  U.  8. 
14  Pet  210,  267  [10:428,  4451,  it  is  laid  down 
by  the  court,  speaking  by  Chief  Justice  Tanev, 
that  if  a  plea,  upon  argument,  is  ruled  to  be 
sufficient  in  law  to  bar  the  recovery  of  the 
plaintiff,  the  court  would,  according  to  its  uni- 
form practice,  allow  him  to  put  in  issue,  by  a 
Srof)er  replication,  the  truth  of  the  facts  stated 
1  &e  plea. 

In  1  DanielFs  Chancery  Pleading  and  Practice 
(4th  ed.),  chap.  16,  sec.  5,  p.  696,  it  is  said,  that 
if  a  plea  is  allowed  upon  argument,  the  plain- 
tiff may  take  issue  upon  it,  and  proceed  to  dis- 
Erove  uie  facta  upon  which  it  is  endeavored  to 
e  supported,  and  that  he  does  this  by  filing  a 
replication  in  the  same  manner  as  if  the 
defendant  had  answered  the  bill  in  the  usual 
way.  To  the  same  effect,  see  Cooper*s  £q.  PI. 
282;  Beamea  on  Pleas  in  Equity,  816  to  818; 
Rule  of  Lord  ClianceHar  Einff,  12  Gleo.  I., 
Gilbert's  Reports  in  Equity,  184  (2d  ed.)  folio 
1742;  Story's  Eq.  PL  %  697,  and  Mitf.  Ch.  PI, 
by  Jeremy,  801. 

Various  matters  of  fact  are  alleged  in  the 
pleas,  which  the  plaintiffs  have  a  right  to  con- 
trovert, such  as  that  there  were  no  traudulent 
representations  made  to  the  governor,  that  he 
made  the  certificate  without  any  fraud  on  his 
part,  that  Martin  was  a  bona  fide  purchaser  for 
a  valuable  consideration,  without  notice,  that 
Henarie  was  likewise,  and  that  the  subsequent 
grantees  were  such  bona  fide  purchasers. 

The  decree  must  he  retersed  in  so  far  as  it  dis- 
misses the  bill,  and  the  case  be  remanded  to  the 
circuit  court,  with  a  direction  to  allow  the 
plaintiffs  to  reply  to,  and  Join  issue  on,  the 
pleas. 

Case  No.  1219  is  a  similar  bill  in  equity,  filed 
by  the  Attorney-Qeneral  of  the  United  States, 
on  their  behaU,  against  the  Oregon  C^tral 
Military  Road  Company,  the  C^fomia  and 
Oregon  Land  Company  and  nineteen  individ- 
ual defendants.  It  alleges  that,  on  the  2d  of 
July,  1864,  Congress  passed  an  Act  (18  Stat 
866)  entitled  "An  Act  Granting  Landi  to  the 
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645-566  SuFBEMB  Coubt  of  thb  Uhited  Stathl  Oct.  Tkm. 

JOHN  M.  YTILEERSON,  Sheriff  of  Shaw-  tween  the  attorneys  for  the  petitloiier  hcfeia 

KEB  CoTJirrT,  £[an8Ab,  Appt,t  and  the  respondent  that  the  above-eititlad 

9.  application  to  he  discharged  npon  « rit  of 

CHARLES  A.  RAHRER.  habeas  corpus  shall  be  heard  and  dedded 

upon  the  following  facts,  namel j : 
(Bee S.  CRBBahrer, Beporter*8 ed.  545^566).)  "That  H.  C.  Maynard  «nd  Lisle  HbpkiM 

A^^*  Am,^,^q  loon  ^•«/>.-»/^v*.>/./«-«.r.7/^.^.    *"*  citizens  and  residents  of  the  State  of 
^1^i:SS^!i^ti^J^H^  Missouri^.and  are. partner  doing  burin-s.sl 


^n^^i^wfT^^  Kansas  City,  in  the  State  of  Mii^oari.  nnder 

ported  %nto  Kansas  ^v^ect  toxU  Vam-^Or  ^    ^      ^      ^  Maynarf.  Hopkins  *  Col  : 

rzl^/'^^JSTil^^  ^^*«^id  Maynard.  tiopkinsT  ™ 

!M^^^  ^/  5aw#«-l»ttHJr  of  Cangrus-^ect  ^^^  ^^  ^jj  ^^  ^^^^  ^j^  mentioned  doisg 

^  9ucn  law.  ^  general  wholesale  business  in  Kansas  Ci^, 

1.  The  Act  of  ObngresB  of  Aurust  8, 18B0,  that  tn-  In  the  State  of  Missouri,  in  the  sale  of  ia- 

V  tozicatlnff  Uqaors  traosported  into  a  State  or  tozicating  liquors;  that  said  Maynard,  Bop- 

Territorj  shall  be  subject  to  the  laws  of  the  State  kins  &  Co.  do  a  general  business  of  piMAiif 

or  Territory  enacted  in  the  exercise  of  its  poUoe  and  shipping  intoxicating  liquors  from  their 

powen,  is  constltuUooal  and  valid.  place  of  business  in  Kansas  City,  in  the  Slste 

&  Intozlcatinflr  liquors  transported  into  the  State  of  Missouri,  to  rarious  points  m  th«i  Stste  of 

of  Kansas,  and  there  sold  after  the  passage  of  the  Ejinsas  and  other  States ;  that  in  June,  ISBflt 

Act  of  GoDffreas  of  Auffust  8, 1800,  are  subject  to  the  said  Maynaid,  Hopkins  &  Oo.  constitiitri 

the  existing  laws  of  the  State  as  to  the  sale  of  ^^  appointed  the  petitioner  herein,  Chsrki 

Buoh  liquors.  .  «  ,««  *  ^(shTeT,  a  citizen  of  the  United  States,  their 

a  The  hoWing  that  the  Law  of  August  8,1MMb  j^^uJ  ^^^^  j^  ^^^  q^-  ^  Topeka.  in  thi 

wUcabletoaBaleo<»urringafteritto^^  ^^^  of  Kansas,  to  self  and  dispose  of  Isr    ' 

of  llQuors  which  arrived  in  iTftniuy  prior  to  the  ^:**•*^  r        .   r^^,       w.     •»"»*  *«»»p*^  *^  «» 

pass^  of  such  law  does  not  give  such  law  a  reu  {^Tk '"^  iTS"^^  ?2''*«^,,«"'*"2?/^'iCf    ' 

loBpective  operation.  p7  ^®.^4  Sfy^ard.  Ifcpkins  ds  Co.  to    j 

4   It  was  not  necessary,  after  the  passage  of  tiie  *^^  g-^*®  °' ^i^'}"  ^  T^'P^^*"  S*  ^ 

Act  of  Congress  of  August  8, 1800.  to  re^naot  the  ?i    Kansas;   that  in  Jul  v,    1880,  the  sud 

Law  of  Kansas  of  1889.  forbidding  the  sale  of  in-  Maynard.  UopKins  s  Uo.  snipped  to  the  CItf 

toxicatlng  liquors  in  that  State,  in  order  to  make  of   Topeka,  m  the  State  of   Kansss,  tnm 

such  State  Law  operative  on  the  sale  of  imported  Kansas  City,  in  the  State  of  Missouri,  a  cw- 

UquoiB.  load  of  intoxicating  liquors  packed  bf  An 

1   OongresB  has  power  to  provide  that  certain  dee-  and  shipped  from  Kansas  City,  in  the  tell 

ignated  subjects  of  interstate  commerce  shall  be  of   Missouri,   in  original   pai^ageSk  wUdI 

governed  by  a  rule  which  devests  them  of  that  carload  of   intoxicating  liquors  SO  shlpui  d 

character  at  an  earlier  time  than  would  otherwise  was  taken  charge  of  by  the  petitioner  bBn&L  i 

be  the  case.  Charles  Rahrer,  at  Topeka  in  the  SCsli  t) 

e.  Congress  had  the  power  to  enact  the  Law  of  Kansas,  as  the  agent  of  Maynaid   Hopkia 

August  8, 1890,and  in  doinrsoit  has  not  attempt-  &  Qq^  .  ^^^  on  the  9th  day  of  AnsosL  IM 

ed  to  delegate  the  power  to  regulate  eomracrce.  ^   ^^^  Charles  Rahrer.  as  asent  of  the  13 

nor  to  exercise  anypower  ^served  to  the  States.  May  nard;  Hopkins  AcT.  Stared  f«  S 

Ar^MarcM7.^9l    D^ May .5. mi.  Ts^T^V^^^^ 

APPEAL  from  a  decree  of  the  Circuit  Court  ^f^^  Hopkins  4  Co.,  to  wit,  one  my  ^ 

of  the  United  States  for  the  District  of  ^^  beer,  being  a  four-Mllon  keg.  f^ici  k« 

Kansas  discharging  Charles  A.  Rahrer.  the  ^^^  in  the  sanw  oonditicn  in  which  Uw 

petitioner,  from  the  custody  of  the  Sheriflf  for  |?;PP«<^,  ™™  Kansas  C>ty,  in  the  teH  tf 

a  violation  of  the  Prohibitory  Liquor  Law  of  fj*?°^/j  iP  Topeka,  in  the  State  of  KaaM; 

Kansas.    Bewfrsed.  that  said  keg  of  beer  was  ^separate  md  di» 

tinct  from  an  other  kegs  of  beer  so  shlnsi 

Statement  by  Mr.  Chief  Justice  Fuller:  and  was  shipped  as  a  wpante  and  diiW 

This  was  an  application  for  a   writ  of  Package  by  Maynard.  Hopkins  ft  Co. 

habeas  corpus  made  to  the  Circuit  Court  of  ^^^^S?*  ^^J^'  ***  ft*  ®^**?^  Missouri. 
the  United  State?  for  the  District  of  Kansas        That  tiie  petitioner,  GharJM  A.  R 

by  Charles  A.   Rahrer,  who  alleged  in  his  o"\  t^  ?th  day  of  August,  ISfM,  dtorf  it 

petition  that  he  was  illegally  and  wrong-  sale  and  sold  one  pint  of  whisky,  whi^wa 

fully  restrained  of  his  liberty  by  John  M.  •portion  of  the  liquor  shipped  br  Mayi^ 

Wilkerson.     Sheriff    of    Shawnee    County,  Hopkins  &  Ca,  as  above  stated:  thsf 

Kansas,  in  violation  of  the  Constitution  of  P/"»*  />'  ^°™?  ''^  *^i?  *"  J°5  ■■■?  ^ 

the  United  States.  tion  in  which  it  was  shipped  from  the 

The  writ  was  issued,  and.  return  having  of  Missouri  and  reoeired  In  the  State  of 

been  made  thereto,  the  cause  was  heard  on  »•;  w^J  «  was  separate  and  disUact 

the  following  agreed  statement  of  facto :  ^^p  other  Mckjge  of  liquor  so  sUj 

"It  U  understood  and  .greed  by  «.d  be-  "t^r^^^x^^^^^S^^SM 

„ .  .  .  ^,-_  ,  .  wooden  box  of  sufficient  siae  to  hold  I 

NOTS.— ^s  Ui  poirer  of  Congreu  to  reguiaU  com-  -j|-»  bottle  of  whiakr 

rSi^''^^^^^  "I*  *•  further  iS^   that   Charles  i 

'Retro9pecti968tahUeB,when valid.  ScenoCetoOtoe  R«hrer,  the  petitioner  herein,  waa  nsij 

County  T.  Baldwin,  28:  88L  owner  of  said  liquor,  but  waa  slmDly  stfl 

AMto  wnBtUytionaUty  of  Umm  rtQuiatino  aoto  a/  M  the  agent  of  Maynaid,  Hopkins  4  0. 

Uquon,  see  noU  to  I^Mter  ▼.  Kanau,  28:  OBI,  who  were  th?  owners  of  said  liquor. 
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IMI.                                            WiUEERBoy  T.  Bahrer.  645-56A 

"That  on  the  21st  day  of  August,  1890,  eating  liquors,  without  first  havlnff  procured 

there  was  filed  in  the  office  of  the  clerls  of  a  druggist's  permit  therefor  from  the  probate 

ttM  District  Court  of  Shawnee  Ck>unt7,  Ean-  judge  of  the  county  wherein  such  druggist 

«a»  an  information  by  R.  B.  Welch,  coun^  may  be  doing  business  at  the  time,"  etc. 

■ttamev'  of  said  oounty,  together  with  am-  ''^Any  person  without  taking  out  and  hav- 

dayitoi  OtiaM.  Capron  and  John  C.  Butcher,  ing  a  permit  to  sell  intoxicating  liquors,  as 

appended  and  attached  thereto  and  in  sum)ort  provided  in  this  Act,  or  any  person  not  law- 

tberaof,  taken  under  sec.  2548,  General  etat-  fully  and  in  good  faith  engaged  in  the  busi- 

ntes  of  1889,  charging  the  said  Charles  A.  ness  of  a  druggist,  who  sfaAli  directly  or  in- 

Bahierwith  violating  Uie  Prohibitory  Liquor  directly  sell  or  barter  any  spirituous,  malt, 

Jmw  of  the  State  of  Eimsas  by  making  the  vinous,  fermented  or  other  intoxicating  liq- 

two  tales  hereinbefore  mentioned.    A  cop^  uors,   shall  be  deemed  guilty  of  a  misde- 

i      of  said  infonnation  and  affidavits  so  filed  is  meaner,  and  upon  conviction  thereof  stall 

■  attachffl   to  the   return   of    the   respondent  be  fined  in  any  sum  not  less  than  one  hundred 

I      herein  and  ia  hereby  referred  to  and  made  a  dollars  nor  more  than  five  hundred  dollars, 

[      put    hereof ;    that    the    petitioner    herein,  and  be  imprisoned  in  the  county  jail  not  less 

I      Gbarlea  A.  Rahrer,  was  arrested  upon  a  war-  than  thirty  days  nor  more  than  ninety  days." 

F      ruit  iasaed  opon  the  information  and  affidavit  1  Gen.  Stat.  Kan.  chap.  81,  §§  880,  881,  886. 

heretofore  referred  to  and  is  held  in  custody 

Stbe  respondent,  John  M.  Wilkerson,  Sher-  On  August  8,  1890,  an  Act  of  Congress  was 

of  Shawnee  County,  by  reason  of  said  approved,  entitled  **An  Act  to  Limit  the 

Infdrmatlon  so  filed  and  said  warrant  so  is-  Effect  of  the  Regulations  of  Commerce  be- 

foed,  and  not  otherwise.  tween  the  Several  States  and  with  Foreign 

*Said  Charles  A.  R^irer  was  not  a  drug-  Countiies  in  Certain  Cases,"  which  reads  as 

cist  and  did  not  have,  nor  did  his  principals,  follows:    *'That  all  fermented,  distilled  or 

Ihynard,  Hopkins  &  Co.,  have,  any  mru^-  other  intoxicating  liquors  or  liquids  trans- 

g;ist*s  permit  at  the  time  of  making  the  said  ported  into  any  State  or  Territory  or  remain- 

aalas    of    intoxicating    liquor    hereinbefore  lug  therein  for  use,   consumption,   sale  or 

mentfooed,  noi  had  he  or  they  ever  made  any  storage  therein,  shall  upon  arrival  in  such 

application  for  a  druggist's  permit  to  the  State  or  Territory  be  subject  to  the  operation 

probate  ]nd^  of  Shawnee  County,  Kansas,  and  effect  of  the  laws  of  such  State  or  Terri- 

tefore  making  such  sales  of   intoxicating  tory  enacted   in  the  exercise  oF  its  police 

liqaar  as  aforesaid.    The  said  sales  of  in-  powers,  to  the  same  extent  and  in  the  same 

tOKicatlng  liquors  were  not  nuuie  by  said  manner  as  though  such  liquids  or  liquors 

Gharlea  A.  Bahrer  upon  a  printed  or  written  had  been  produced  in  such  State  or  Territory, 

affldarit  of  the  applicant  for  such  intoxicat-  and  shall  not  be  exempt  therefrom  by  reason 

I     lag  liquors^  as  required  under  the  Prohibi-  of  being  introduced  therein  in  original  pack- 

tarr  Laws  of  tiie  State  of  Kansas.  ages  or  otherwise.  ^    26  Stat.  818. 

*A  oopj  of   the  warrant  under  and  bv 

▼Iftiie  m  which  the  respondent,  John  M.  Messrs,  L,  B.  Kellogg,  R.  B.  Welch,  A.  L 

Wilkerson,  Sheriff  ot  Shawnee  County,  holds  WiUlama  and  J.  N.  Ives,  for  appellant: 

the  said  Charles  A.  Rahrer  is  attached  to  the  The  United  States  circuit  court  ought  not  to 


of  the  respondent  and  is  hereby  re-  have  interfered  in  this  matter,  while  the  case 

to  and  made  a  part  hereof.  was  pendine  in  the  state  court. 

"The  recent  Act  of  Congress  relating  to  BM  v.  Connolly,  111  U.  S.  687  (28:  546); 

latOKicating  liquors'and  known  as  the  '  Wil-  OotellY.  Heyman,  Id.  182  (898);   Ableman  v. 

■OB  Bill*  was  signed  by  the  President  on  Bootli,  62  U.  S.  21  How.  606  (16: 169);  Ex  parts 

Angnat  8,  A.  D.  1800."  Orouch,  112  U.  S.  180  (28:  691);  Exports  Roy- 

Tteeiicait  court  discharged  the  petitioner,  ^^^  UHJ'  ^  ^^^''  ®^^>'  ^  ^'^  ^^'*^^' 

SL2*  "tS  ^ni^lm  VfonS'^ii  ^  Congress  did  not  exceed  its t>ower  in  the  en 

«ppsaK    The  opinion  will  he  found  in  4d  ^^^^^^  ^^  ^^  La^  ^^  August  8th,  1890. 

nnJ^J«Si«*i««    r.f    ira«o.-    ^^^lA^ .  Bowman  v.  Chicago  &  N,  W.  R.  Oo.  125  U. 

-•Sf-SSKi^5^«S^?1ntSS^^^^  S.  607  (81:  714);  LHsy  v.  Hardin,  18"i  U.  S. 

llISL.^ffi?^S^n^«r  JL^^^  100(84    128);  Lyna  y"" Michigan,  Id.  167(158); 

ffeaaicalpafpoaes.'    1  Gen.  Stat.  Kan.  1889.  ^^^^^I\^^l^^^^^^ 

m.  M7.    The^ertions  of  the  Kansas  Statutei  J^^  Kansas  Prohibitory  Law  has  heretofore 

Saimed  to  h:ve  been  vioUted  by  the  peti-  ^JStiTmS      ^                 ' 

Uoasr  aie  as  follows:  ^^^  ^    Kansas,  112  U.  S.  201  (28:  629); 

*Aay  person  or  persons  who  shall  manu-  Mugler  v.  Kansas  and  Kansas  v.  ZiebM,  1S8 

sell  or  barter  any  spirituous,  malt,  TT.  S.  628  (31:  205). 

fermented  or  other  intoxicating  liq-  Messrs.  Lonis  J.  Blum,  David  Over- 

dMJl  be  gniltv  of  a  misdemeanor,  and  myer  and  Edgar  C.  Blum,  for  appellee: 

1  aa  hereinafter  provided :    Provided,  The  Act  of  Congress  of  August  8th,  1890,  is 

.—■■■.  Tliat  such  liquors  may  be  sold  for  in  violation  of  the  third  clause  of  section  8  of 

■dieal,  seientiflc  and  mechanical  purposes,  article  L  of  the  Constitution  of   the  United 

Jjnmded  in  this  Act.  States,  and  is  void. 

*tt  itmXl  be  unlawful  for  any  person  or  Leisy  v.  Hardin,  185  U.  8.  108  (84:  188); 

nooa  to  sell  or  barter  tm  medical,  scien-  Stats  Freight  Tax  Case,  82  U.  S.  15  Wall.  279 

le  or  meehanicsl  porpoees,  any  malt,  vin-  (21: 162);  Cootey  v.  Board  tf  Wardens,  62  U. 

^  spirltiiea%  temented  or  other  intozi-  8.  19  How.  819  (18:  1004). 
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SUFREHB  COUBT  OF  THB  UhITED  StATHL 


Oct.  Tbim. 


JOHN  M.  YHLEERSON,  Sheriff  of  Shaw- 

KEB  COTJirrT,  £[AN8AB,  Appt,, 

CHARLES  A.  RAHRER. 

(Bee  S.  a  ito  Bahrer,  Beporter*8  ed.  545-S66).) 

Aet  of  August  8, 1890,  a$  to  intoxicating  liquon, 
oanMtituUonai— intoxicating  liquon  tram- 
ported  into  Kansas,  subject  to  its  latDS'-operc^ 
turn  cflaw,  v>hen  not  retrospective — re-enacting 
the  law  of  Kansas-^power  of  Congress — e(ffect 
ef  such  law, 

h  The  Act  of  OongreflB  of  Aurust  8, 18B0,  that  tn- 
V  tozicatlnff  liquors  transported  Into  a  State  or 
Territory  shall  be  subject  to  the  laws  of  the  State 
or  Territory  enacted  In  the  exercise  of  Its  police 
powers.  Is  constitutional  and  valid. 
t,  Intozioatinflr  liquors  transported  into  the  State 
of  Kansas,  and  there  sold  after  the  passage  of  the 
Act  of  Gooflrreas  of  August  8, 1800,  are  subject  to 
the  ftxtetlng'  laws  of  the  State  as  to  the  sale  of 
such  liquors. 

a.  The  holding  that  the  Law  of  August  8, 1800.  Is 
applicable  to  a  sale  occurring  after  it  took  effect 
of  liquors  which  arrived  in  Kansas  prior  to  the 
passage  of  such  law  does  not  give  such  law  a  ret- 
rospective operation. 

4  It  was  not  necessary,  after  the  paasage  of  the 
Act  of  Congress  of  August  8, 1800.  to  re-enact  the 
Law  of  Kansas  of  1880,  forbidding  the  sale  of  in- 
toxicating liquors  in  that  State,  in  order  to  make 
such  State  Law  operative  on  the  sale  of  imported 
liquora. 

Ii  OongresB  has  TX>wer  to  provide  that  certain  des- 
ignated subjects  of  interstate  commerce  shall  be 
governed  by  a  rule  which  devests  them  of  that 
character  at  an  earlier  time  than  would  otherwise 
be  the  case. 

d.  Oongress  had  the  power  to  enact  the  Law  of 
August  8, 1800,  and  in  doing- so  it  has  not  attempt- 
ed to  delegate  the  power  to  regulate  commerce, 
nor  to  exercise  any  power  reserved  to  the  States. 

[No.  1629.] 

Argued  March  17, 1891,    Decided  May  tS,  1891, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Kansas  discharging  Charles  A.  Rahrer,  the 
petitioner,  from  the  custody  of  the  Sheriff  for 
a  violation  of  the  Prohibitory  Liquor  Law  of 
Kansas.     Reversed, 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  an  application  for  a  writ  of 
habeas  corpus  made  to  the  Circuit  Court  of 
the  United  State?  for  the  District  of  Kansas 
by  Charles  A.  Rahrer,  who  alleged  in  his 
petition  that  he  was  illegally  and  wrone- 
fully  restrained  of  his  li&rty  by  John  M. 
Wilkerson,  Sheriff  of  Shawnee  County, 
Kansas,  in  violation  of  the  Constitution  of 
the  United  States. 

The  writ  was  issued,  and,  return  having 
been  made  thereto,  the  cause  was  heard  on 
the  following  agreed  statement  of  facts : 

**It  is  understood  and  agreed  by  andbe- 

NoTS.— .la  to  poirer  of  Congrest  to  regulate  com" 
meree^  see  fiotes  to  Gibbons  v.  Ogden,  8:  fS;  Brown 
▼.  Bfaryland,  0:  078. 

RetrospeetioeStatuUs^  when  valid.  See  note  to  Otoe 
County  T.  Baldwin,  28:  88L 

Am  to  eonstUutionaUtu  of  knot  reyiUaCinff  aoto  of 
Mquori^  see  fioto  to  I^Mter  v.  Kansas,  28:  OOI. 


tween  the  attorneys  for  the  petitioner  hcfeia 
and  the  respondent  that  the  eboi?e-eititled 
application  to  be  dischmrged  npon  « lit  of 
habeas  corpus  shall  be  heeid  ud  dedded 
upon  the  following  facts,  namel j : 

''That  H.  C.  Maynard  mad  Lisle  Hopkin 
are  citizens  and  residents  of  the  State  of 
Missouri,  and  are  partners  doing  busiiiMi  at 
Kansas  City,  in  the  State  of  Missouri,  under 
the  firm  name  of  Maynard,  Hopkins  A  Gol  • 
that  said  Maynard,  Hopkins  &  Go.  an  and 
were  at  all  the  times  herein  mentioned  doing 
a  general  wholesale  business  in  Kansas  Citf, 
in  the  State  of  Missouri,  in  the  nnle  of  in- 
toxicating liquors ;  that  said  Maynaxd,  Bop- 
kins  &  Co.  do  a  general  business  of  packii^ 
and  shipping  intoxicating  liquors  from  their 
place  of  business  in  Kansas  City,  in  theScste 
of  Missouri,  to  various  points  (n  tin  Stste  of 
E[ansas  and  other  States ;  that  in  June,  ISHt 
the  said  Maynard,  Hopkins  A  Oo.  constitBtei 
and  appointed  the  petitioner  herein,  Chsrki 
Rahrer,  a  citizen  of  the  United  States,  their 
lawful  agent  in  the  Ci^  of  Topeka,  in  thi 
State  of  Kansas,  to  sell  and  dispose  of  for 
them  in  original  packages  liquon  shippsl 
by  the  said  Maynud,  Hopkins  A  Co.  mm. 
the  State  of  Missouri  to  Topekm,  in  the  Stsli 
of   Kansas;   that  in  July,    1890,  the  Mid 
Maynard,  Hopkins  &  Oo.  snipped  to  the  Ci^ 
of  Topeka,  in  the  State  of   Kansas,  tea 
Kansas  City,  in  the  State  of  Missouri,  s 


load  of  intoxicating  liquors  packed  Irf 
and  shipped  from  Kansas  City,  in  the 
of  Missouri,  in  original  psi^agesi  which 
carload  of  intoxicating  liquors  so  ihippil  ■ 
was  taken  charge  of  by  the  petitioner  haeis,  1 
Charles  Rahrer,  at  Topeka  in  the  SCsIs  si 
Kansas,  as  the  agent  of  Maynard,  Hopkia 
<&  Co. ;  that  on  the  9th  day  ox  August,  IM 
the  said  Charles  Rahrer,  as  agent  of  the  mm 
Maynard,  Hopkins  &  Co.,  rafeied  for  sdi 
and  sold  in  the  original  package  a  portki 
of  said  liquor,  so  shipped  by  the  saia  ll^7> 
nard,  Hopkins  A  Co.,  to  wit,  one  pony  p| 
of  beer,  being  a  four-gallon  keg,  whlca  hn 
was  in  the  same  condition  in  which  it  as 
shipped  from  Kansas  City,  in  the  8tsli  if 
Missouri,  to  Topeka,  in  tla  State  of  Ksshi; 
that  said  kes  of  beer  was  separate  and  df^ 
tinct  from  all  other  kegs  of  beer  so  shinii 
and  was  shipped  as  a  separate  and  dislW 
package  by  Maynard,  Hopkins  ft  Col  ~ 
Kansas  City,  in  the  State  of  Missouri. 
""That  the  petitioner,  Charles  A.  Ri 
on  the  9th  day  of  Augu^  188Q,  offoed  ii 
sale  and  sold  one  pint  of  whisky,  which  «■ 
a  portion  of  the  liquor  shipped  by  MajaA 
Hopkins  &  Co.,  as  aboye  statea;  thstall 
pint  of  whisky  was  sold  in  the 
tion  in  which  it  was  shipped  from  the 
of  Missouri  and  received  in  the  State  of 
that  it  was  sepsrate  and  distinct 


every  other  package  of  liquor  so  aUp|Al 
and  was  sold  in  the  ssme  psckage  la  «lM|i| 
it  was  received,  being  securely  iaclossd 
wooden  box  of  sufficient  sise  So  hold  I 
pint  bottle  of  whisky. 

"It  Is  further  sgreed  that  Charia  ^ 
Rshrer,  the  petitioner  herein,  was  Ml  I 
owner  of  said  liquor,  but  was  slraDly  siitf 
as  the  agent  of  Maynard,  Hopkins  4  OL 
who  were  th?  owners  of  aid  liquor. 


I 


IMI.                                               WiLKEBBON  T.  Bahrer.  6iS-56A 

**That  on  the  Slat  day  of  August,  1890,  eating  liquors,  without  first  hayln?  procured 

there  was  filed  in  tiie  office  of  the  clerk  of  a  druggist's  permit  therefor  from  the  probate 

ttM  District  Court  of  Shawnee  Ck>imt7,  Ean-  judge  of  the  county  wherein  such  druggist 

«i»  an  information  by  R.  B.  Welch,  coun^  may  be  doing  business  at  the  time,"  etc. 

attoneT  of  said  eoanty,  together  with  am-  ''^Any  person  without  taking  out  and  hav* 

davit  01  OtisM.  Capron  and  John  C.  Butcher,  ing  a  permit  to  sell  intoxicating  liquors,  as 

•ppoided  and  attacned  thereto  and  in  sum)ort  provided  in  this  Act,  or  any  person  not  law- 

thereof,  taken  under  sec.  2548,  General  etat-  fully  and  in  good  faith  engaged  in  the  busi- 

iites  of  1889,  charging  the  said  Charles  A.  ness  of  a  druggist,  who  shall  directly  or  in* 

Bahier  with  violating  Uie  Prohibitory  Liquor  directly  sell  or  barter  any  spirituous,  malt, 

Jmw  of  the  State  of  Eimsas  by  making  the  vinous,  fermented  or  other  intoxicating  liq- 

two  sales  hereinbefore  mentioned.    A  copy  uors,   shall  be  deemed  guilty  of  a  misde- 

of  said  information  and  affidavits  so  filed  Is  meaner,  and  upon  conviction  thereof  stall 

attachffl   to  the   return   of    the   respondent  be  fined  in  any  sum  not  less  than  one  hundred 

herein  and  is  hereby  referred  to  and  made  a  dollars  nor  more  than  five  hundred  dollars, 

put    hereof ;    that    the    petitioner    herein,  and  be  imprisoned  in  the  county  jail  not  less 

Gbarles  A.  Rahrer,  was  arrested  upon  a  war-  than  thirty  days  nor  more  than  ninety  days." 

ruit  iasaed  opon  the  information  and  affidavit  1  Gen.  Stat.  Kan.  chap.  81,  §g  880,  SSi,  886. 
heretofore  referred  to  and  is  held  in  custody 

by  tbe  respondent,  John  M.  Wilkerson,  Sher-  On  August  8,  1890,  an  Act  of  Congress  was 

is  of  Shawnee  County,  by  reason  of  said  approved,   entitled  "An  Act  to  Limit  the 

Information  so  filed  and  said  warrant  so  is-  Snect  of  the  Regulations  of  Commerce  be- 

soed,  and  not  otherwise.  tween  the  Several  States  and  with  Foreign 

"Said  Charles  A.  Rahrer  was  not  a  drug-  Countries  in  Certain  Cases,"  which  reads  us 

cist  and  did  not  have,  nor  did  his  principals,  follows:    **  That  all  fermented,  distilled  or 

Ihynard,  Hopkins  &  Co.,  have,  any  orug-  other  intoxicating  liquors  or  liquids  trans- 

g;itt'a  permit  at  the  time  of  making  the  said  ported  into  any  State  or  Territory  or  remain- 

ialei    of    intoxicating    liquor   hereinbefore  lug  therein  for  use,   consumption,   sale  or 

mentioiied,  noi  had  he  or  they  ever  made  any  storage  therein,  shall  upon  arrival  in  such 

application  for  a  druggist's  permit  to  the  State  or  Territory  be  subject  to  the  operation 

mwate  Judge  of  Shawnee  County,  Kansas,  and  effect  of  the  laws  of  such  State  or  Terri- 

tefore  making  such  sales  of   intoxicating  tory  enacted   in  the  exercise  oF  ita  police 

liquor  as  aforesaid.    The  said  sales  of  in-  powers,  to  the  same  extent  and  in  the  same 

tOKicadng  liquors  were  not  nuuie  by  said  manner  as  though  such  liquids  or  liquors 

Gharlea  A.  Rahrer  upon  a  printed  or  written  had  been  product  in  such  State  or  Territory, 

■llldaTit  of  the  applicant  for  such  intoxicat-  and  shall  not  be  exempt  therefrom  by  reason 

lag  liqnon^  as  required  under  the  Prohibi-  of  being  introduced  therein  in  original  pack- 

tarr  Laws  of  the  State  of  Kansas.  ages  or  otherwise. "    26  Stat.  318. 

*A  oopj  of   tbe  warrant  under  and  bv 

▼Irtiie  of  which  the  respondent,  John  M.  Messrs,  L.  B,  Kellogg,  R.  B.  Welch,  A.  L 

Wilkanon,  ShOTiff  uf  Shawnee  County,  holds  WiUiams  and  J.  N.  Ivea,  for  appellant: 

the  said  Charles  A.  Rahrer  is  attached  to  the  The  United  States  circuit  court  ought  not  to 


of   the  respondent  and  is  hereby  re-  have  interfered  in  this  matter,  while  the  case 

to  and  made  a  part  hereof.  was  pending  in  the  state  court. 

'Tiw  recent  Act  of  Congress  relating  to  Eobb  v.  Connolly,  111  U.  S.  637  (28:  546); 

latOKicating  liquors'and  known  as  the  '  Wil-  CowU  v.  Heyman,  Id.  182  (898);   Ahleman  v. 

n  Bill'  was  signed  by  the  President  on  Booth,  62  U.  S.  21  How.  506  (16: 169);  Ex  parte 

Angnat  8.  A.  D.  1800.*  Orouch,  112  U.  S.  180  (28:  691);  Bt  parte  Boy- 

Tteeiicaitcoart  discharged  the  petitioner,  ^S'lUmi'  ^  ^^^''  ^^'  ^  ^""^  ^''''^''' 

2L2*  "tS  ^ni^lm  VinuSS"^  ^  Congress  did  not  exceed  its t>ower  in  the  en 

MjsaK    The  opinion  will  he  found  in  48  ^^^^^^  ^^  ^^  La^  ^^  August  8th,  1890. 

n«hJr^nJ«^«ntf«^n    ^f    iTona..    *.*^«M^ .  Bovman  V.  Chicago  d  if,  W.  B.  Co.  125  U. 

-•Sf -SS£S.«anH  i«S^  8.607(81:  714);  LHsy  v.  Hardin,  135  U.  S. 

llISL.^ffi?^S^™r  JL^^^  100(84    128);  Lyngy  Michigan  Ad.  167(158); 

232fljSt^kf5?m^i^^  ?I?«nt/^J3  m«  BtoutenburyK  yT  Hennick,  129  U.  S.  148  (82 

2£SbSSSLSL^^^^  <»»)5  ^  Beckerlord,  1  Dill.  45.  . 

JJ^I5?SS^onsof^^etS^^^^^^  hee^t.^Sk'^Snu''^^^^^^ 

*  -      -  to  h  jve  been  viohited  by  the  peti-  )T.,^^^^^Ii^  ^         ^"^  '  ^    ^^  ^  ^ 

fnllnwH-  oonstituUonal. 

loiiows.  p^^  ^    Kansas,  112  U.  8.  201(28:  629); 

'Any  penon  or  persons  who  shall  menu-  Mugfer  v.  Kansas  and  Kansas  v.  Ziebold,  129 

sell  or  barter  any  spirituous,  malt,  TT.  S.  628  (81:  205). 

fsnnented  or  other  intoxicating  liq-  Messrs.  Louis  J.  Blum,  David  Over- 

dMJl  he  gniltv  of  a  misdemeanor,  and  myer  and  Edgar  C.  Blum,  for  appellee: 

1  m  hersinafter  provided :    Provided,  The  Act  of  Congress  of  August  8th,  1890,  is 

■»■— .  Hist  snch  liquors  may  be  sold  for  in  violation  of  the  third  clause  of  section  8  of 

■dfoaL  seientiflc  and  mechanical  purposes,  article  L  of  the  Constitution  of   the  United 

JjMHded  in  this  Act.  States,  and  is  void. 

Ik  dMJl  he  mlawfal  for  any  person  or  Leisy  v.  Hardin,  185  U.  8.  108  (84:  182); 

Booa  to  sell  or  barter  for  medical,  scien-  State  Freight  Tax  Case,  82  U.  S.  16  Wall.  279 

la  or  BeehaDicsl  purposes,  any  malt,  vin-  m:  162);  Cooley  v.  Board  tf  Wardens,  62  U. 

^  wpMtmenM,  temented  or  other  intoxi-  8.  12  How.  819  (18:  1004). 


5U-0U  ScTBEKB  Court  or  thk  Vxited  Staivl 

JOHN  M.  WILKEBBON,  ShetUt  of  Shaw-  tween  the  tttomeyi  for  the  p 

BBE  CousTT,  Kassas,  Appl.,  and  the  raspondent  that  Uie  alisra-catitlsa 

t.  application  to  be  diicharged  npoB  «rit  g( 

CHABLES  A.  RAHRBB.  habeas  corpus  ahall  bo  heard  ud  doddad 

upon  the  following  tacts,  namalj : 

0eeB.aR«B(ihrar,Beportei^ed.U6-5aikl  "That  H.  C.  Haynard  and  Liale  ^pklM 

(^  Ia«  J/  K.n*M-i»i«r  0/  Gtmgrt—^ftt  ^^^  „  j^,j  ^  ^,^^  ^.^  mentioned  dolaf 

^  tucA  law.  a  general  vrholesale  buainen  In  Ka&Ht  Ci7, 

L  TbeAMof  OoDKreaot  AiwuA8.ino.thatin-  in  the  State  of  Missouri,  la  the  nle  of  ia- 

^  toxicatlns  llQuors  tniuiwited  Into  a  State  or  tozlcatlag  liquors ;  that  said  HaTnard,  Hi^ 

lenitarj  ihall  be  mibjeot  to  tlie  lain  o(  Uie  State  kins  &  Co.  do  a  general  boaineaa  of  picklu 

orTeiTltor]'  enacted  In  tbe  exenHaeot  ItspoUoe  snd  shlppiaK  intoxicating  liquon  fnun  their 

poweis,  k  ooiialJtutloDal  and  valid.  place  of  busineea  in  Kansaa  Ci^,  IntheBttIc 

ft   Intozbmtliv  llqnors  traniiKiited  Into  the  Btate  of  Missouri,  to  rulous  points  Ai  Um  State  of 

of  KanBBs,  and  there  sold  aner  the  pesBBsot  the  Kansas  and  other  Stales;  ^^1^t  |n  June,  in 

AotofOODgreBioI  Augusta.  18MI,  are  subject  to  the  said  Mavnatd   Hopklna  AO*.  constitBM 

the  exlsuwr  laws  of  the  State  as  to  the  sale  or  ^^  appointed  the  petlUoner  hcKtn.  Chsfta 

such  liquors.  Rahrer,  a  citizen  of  tlie  United  States,  ttair 

■.  The  holding  that  the  taw  of  August  8.1880,11  lawful  aitent  In  the  CitT  of  Toneka.  Ill  ita    ' 

S^Tu.l^'sr""""'"'""""" """"  S'^.  sals' t^LSdj5S?'wS2T<^'a 

..'^^.^n^;.,  after  the  pas-ige  Of  the  t  St'te  of  M«  to  TSpekO^ 

AotorCongra»ofAniustB.18«l.^oreVn«rtthe  oj    Kansas;    that  in   July.    IMJ).   the  laM 

I«v  of  KaDsaaof  use.  forbidding  the  nle  at  In-  Mavnard,  Hopkins*  Co.  shipped  totbaCnr 

toiIoatlDg  liquors  to  thst  Btate,  In  order  to  make  t>I    Topeka,   in   the   SUt*  of    EansH,  tnm 

nioh  Btate  law  operatlveon  the  sale  of  Imported  Kansas  City,  in  the  State  of  Mlasouri,  a  or 

liquQiB.  load  of  Intoxicating  liquors  packed  I7  tt^ 

L    Congress  has  power  to  proTlde  that  oartaindea-  and  shipped  from  KAnus  City,  In  tbi  Btak 

IgoaledBubleotsof  Intenlateooinaieroaihsll  be  Of    llissouri,    in   original    pftckagt^  whU 

iroverned  bra  rule  which  denats  them  of  that  carload  of   Intoxicating  llquois  10  AfpMd  1 

ohstacter  at  an  earlkn  time  than  would  otberwlsa  was  taken  charge  of  by  the  patitloOB  baiiL 

l>e^"°x>^'  Charles  Rahrer,  at  Topeka  In  the  Stotoil 

«L    OODKieas  had  the  power  to  enaot  the  lAv  of  Kansas,  as  the  agent  of   Harmid.  Htnktai 

August  a,  lau,  and  In  doinr  so  It  has  not  attempt-  &  (jo.  .  that  on  the  9th  day  <^  AansL  IM 

^r^^^iir^^TuT^^^  *^i^H's!s,rrcr.'s-.^a 

APPEAL  from  a  decree  of  the  Circuit  Court  "?^^#,'"  *,^'  *?,  *' t^JK2  S 

A  of  the  Untied  States  tor  the  Disdlcl  of  «*  beer   6elng  a  four-«ll»  kag  '^h^h« 


B^ssa  discbsrgitig   Charles  A.  Rabrer,  the 


was  in  the  same  ODndltloB  In  whiek  it  «■ 


pelitioner,  from  Ihe  custoriy  of  the  Sheriff  for  52,'PP^,  ""S.  "S"".  ^''i'*  J"  .  5"  " 
iriolalion  of  the  Prohibitory  Liquor  Law  of  ?J'f""'*i  J?  ^'S'^  '"  *^  **^  **  ??E! 
Kansas.    Bnermd.  ^*.  !ti^  ^fl  ^u**^  *"  ,'S5!7'' ^  "T 

tinot  from  all  other  kega  of  bear  to  ihlpML 
and  was  shipped  aa  a  aepante  and  disOil 


J  the  Circuit  Court  of  Kanwa  City.  In  tlM  Staloat  Hisaourl. 
™  «^.™.  K.-.™  .„,  the  District  of  Kaosss         That  Oie  petlttMwc.  CharlM  A.  M« 

by  Charles  A.   lishTer.  who  alleged  In  his  o",  *•  ,'**>.«*r  «  ,^'*«?*'..l*'^  "*™  "■ 

Ktltion  that  he   was  Illegally  and  wrong-  sale  and  sold  one  pint  gf  whisky.  whiAw 

lly  restrained  of  his  liberty  by  John  M.  a  portion  of  Uie  llquoribipped  br  Xaj^ 

Wilkeraon,     Sheriff    of    Sliawnee    County,  Hopkins  A  Co..  as  above  atrted;  thai  1* 

Kansas,  in   vfolation  of  the  Constitution  of  P'"*  ,0'  ^^}^J.  *«  «»1?  '"  }•»  ""^  «^- 

tlie  United  States.  W™  •»  which  it  was  shipped  trotn  Ihe  MB 

The  writ  was   issued,  and.  return  having  of  Mlsaouri  androceivedln  tta  8UI«rf», 

been  made  thereto,  the  cause  was  beard  on  «■!   »*»*  »*  wm  separata  and  dlMlactM 

the  following  agreed  statement  of  facts :  "'"^  oOw^P**^"  "   Uvur  so  ttkff^ 

■i.i.-d.„»oi..a.^b,..d...  rwnis!Ji°£;.irs,K^£-i§ 

„  .  ,  ,  „ .  ,_,    wooden  box  of  sufflcleat  aln  to  beU  I 

Notc-jI*  10  power  of  Conoren  to  rwulota  oom-      <  .  v-hi.  „.  ■■hiakr 

«,™j»™^»^an,>,„„,.ow.=, »»;>-..  "  •I,  u  tu°i^"ll3Ld  0...  Ctarf.  ' 

RetmpeeUBiMatuta.v>1tm ratio.  ScenoCatoOtoa    Rahrer,  tbapetUloner  herein,  waa  Mil 

« ^^  Baldwin, »  SSL  owner  of  laid  liquor,  but  waa  simply  «■ 

-- 1/  Ion  mriiating  nU  o^  ss  the  agent  of  Maymrd.  Dopklna  *  CL 

~  —  —  who  wen  th;  owners  of  aald  Itqnot. 

iMr.t 


1880.                                            WiLKERsoN  y.  IUhrbr.  S45-56A 

**That  on  the  2l8t  day  of  August,  1890,  eating  liquors,  without  first  having  procured 

there  was  filed  in  the  omoe  of  the  clerk  of  a  druggist's  permit  therefor  from  the  probate 

flie  District  Court  of  Shawnee  County,  Kan-  judge  of  the  coimty  wherein  such  druggist 

nSk  an  information  by  R  B.  Welch,  coun^  may  be  doing  business  at  the  time/  etc. 

attorney  of  said  county,  together  with  am-  ^'^Any  person  without  taking  out  and  hay- 

dayitoi  OtisM.  Capron  and  John  C.  Butcher,  ing  a  permit  to  sell  intoxicating  liquors,  as 

appoided  and  attached  thereto  and  in  sum)ort  proyided  in  this  Act,  or  any  person  not  law- 

thereof.  taken  under  sec  2548,  General  etat-  fully  and  in  good  faith  engaged  in  the  busi- 

ntes  of  18^,  charging  the  said  Charles  A.  ness  of  a  druggist,  who  shall  directly  or  in- 

Rahrer  with  violating  the  Prohibitory  Liquor  directly  sell  or  barter  any  spirituous,  malt, 

Imw  of  the  State  of  Euisas  by  making  the  vinous,  fermented  or  other  intoxicating  liq- 

two  sales  hereinbefore  mentioned.    A  copj  uors,   shall  be  deemed  guilty  of  a  misdo- 

L      of  said  information  and  affidavits  so  filed  is  meaner,  and  upon  conviction  thereof  shall 

n  attached  to  the  return   of    the   respondent  be  fined  in  any  sum  not  less  than  one  hundred 

[      herein  and  is  hereby  referred  to  and  made  a  dollars  nor  more  than  five  hundred  dollars, 

[      pari   hereof ;    that    the    petitioner   herein,  and  be  imprisoned  in  the  county  jail  not  less 

I      Charles  A.  Rahrer,  was  arrested  upon  a  war-  than  thirty  days  nor  more  than  ninety  days. " 

'      lant  iasaed  upon  the  information  and  affidavit  1  Gen.  Stat.  Kan.  chap.  81,  §§  880,  881,  886. 

heretofore  referred  to  and  is  held  in  custody 

by  the  respondent,  John  M.  Wilkerson,  Sher-  On  August  8,  1890,  an  Act  of  Confess  was 
Is  of  Shawnee  County,  by  reason  of  said  approved,  entitled  ''An  Act  to  Limit  the 
Informatfon  so  filed  and  said  warrant  so  is-  Effect  of  the  Regulations  of  Commerce  be- 
sued,  and  not  otherwise.  tween  the  Several  States  and  with  Foreign 
'^Said  Charles  A.  R^irer  was  not  a  drug-  Countries  in  Certain  Cases,"  which  reads  as 
rist  and  did  not  have,  nor  did  his  principals,  follows:  ''That  all  fermented,  distilled  or 
Sbynard,  Hopkins  &  Co.,  have,  any  (mi^-  other  intoxicating  liquors  or  liquids  trans- 
fist's  permit  at  the  time  of  making  the  said  ported  into  any  State  or  Territory  or  remain- 
aalee  of  intoxicating  liquor  hereinbefore  lug  therein  for  use,  consumption,  sale  or 
mentioned,  noi  had  he  or  they  ever  made  any  storage  therein,  shall  upon  arrival  in  such 
■ppliostion  for  a  druggist's  permit  to  the  State  or  Territory  be  subject  to  the  operation 
probeto  Judge  of  Shawnee  County,  Kansas,  and  effect  of  the  laws  of  such  State  or  Terri- 
Dsfore  making  such  sales  of  intoxicating  tory  enacted  in  the  exercise  of  its  police 
liquor  as  aforesaid.  The  said  sales  of  in-  powers,  to  the  same  extent  and  in  the  same 
taaciofttlns  liquors  were  not  made  by  said  manner  as  though  such  liquids  or  liquors 
Ghwles  A.  Rahrer  upon  a  printed  or  written  had  been  produced  in  such  State  or  Territory, 
■llldsyit  of  the  applicant  for  such  intoxicat-  and  shall  not  be  exempt  therefrom  by  reason 
I  log  liquors,  as  required  under  the  Prohibi-  of  being  introduced  therein  in  original  pack- 
to^  Iaws  of  the  State  of  Kansas.  ages  or  otherwise. "    26  Stat.  313. 

*A  oopj  of   the  warrant  under  and  bv 

▼litoe  of  which  the  respondent,   John  M.  Messrs,  L,  B,  Kellogg,  R.  B.  Welch,  A.  L 

Wilknnon,  Sh^fP  of  Shawnee  County,  holds  WiUiams  and  J,  N.  Ives,  for  appellant: 

yM  Mid  Chmrles  A.  Rahrer  is  attached  to  the  The  United  States  circuit  court  ought  not  to 


of  the  mpondent  and  is  hereby  re-  have  interfered  in  this  matter,  while  the  case 

to  and  made  a  part  hereof.  was  pendins  in  the  state  court. 

"The  leoent  Act  of  Congress  relating  to  BM  v.  Connolly,  111  U.  S.  637  (28:  546); 

laloKioftting  liquors* and  known  as  the  '  Wil-  Covell  v.  Heyman,  Id.  182  (898);   Able/nan  v. 

Biir  was  signed  by  the  President  on  Booth,  62  U.  S.  21  Uow.  506  (16: 169);  Ex  parte 


Angost  8.  A.  D.  1890."  Crouch,  112  U.  S.  180  (28:  691);  Bt  parte  Boy 

The  dieait  court  discharged  the  petitioner,  ^S'lUm^'  ^  ^^'  ®^^^  ^  ^""^  ^"''^''' 

SL2*  "tS  ^ni^ni  ^L^fnnSS"^  i5  Congress  did  not  exceed  iU^ower  in  the  en 

.roe^TTbe  opinioo  will  be  found  in  4&  ^^^^^^  ^^  ^^  La^  ^^  August  ttth,  1890. 

TLr^J^tnf  1^    «f    Tr«««.«    T.w.^«^na .  Bowman  v.  CTiicago  d  N.  W.  B.  Co.  126  U. 

Btal^  except  fcv 

PC  107.    Se^Sd&ons^oflTe'SSs^iatrtS  iJ?Ln«?H?^^^^^^^^^^ 

SuMd  to  h;ve  been  violated  by  the  peti-  ^stiTuinS^  ^ 

llflMr  oe  as  follows :  ^^^^^  ^    Kansas,  112  U.  8.  201  (28:  629); 

*Aaj  penoo  or  persons  who  shall  manu-  Mugler  v.  Kansas  and  Kansas  v.  Ziebold,  188 

ftetan^  sell  or  barter  any  spirituous,  malt,  17.  S.  628  (31:  205). 

^Iboihl  fsnnented  or  other  intoxicating  liq-  Messrs,  Louis  J.  Blum,  David  Oreiv 

■n^  dudl  be  gniltv  of  a  misdemeanor,  and  myer  and  Edgar  C.  Blum,  for  appellee: 

«Blihed  m  timinaner  provided :    Provided,  The  Act  of  Congress  of  August  8th,  1890,  is 

HMMT,  That  snch  liquors  may  be  sold  for  in  violation  of  the  third  clause  of  section  8  of 

Hdlou,  selentiflc  and  mechanical  purposes,  article  I.  of  the  Constitution  of   the  United 

JjMTlded  in  this  Act  States,  and  is  void. 

*ti  Aell  he  unlawful  for  any  person  or  Leisy  v.  Hardin,  185  U.  8.  108  (84:  \9SS\\ 

■one  to  tell  or  barter  for  medical,  scien-  State  freight  Tax  Case,  82  U.  S.  15  Wall.  279 

le  or  BSflkinfcid  purposes,  any  malt,  vin-  @1: 162);  Cooley  v.  Board  ^  Wardens,  62  U. 

^  spbftooaa^  fermented  or  other  intoxi-  8.  12  How.  819  (18:  1004). 

iW.1J,8.  578 
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SUPBBMB  COUBT  OF  THS  XJhITBD  StATEI. 


OoK  Tdh, 
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Sale  same  as  transportation. 

Binoman  y.  Chicago  dk  N.  W.  B.  Oo.  126  U. 
8.  607  (81:  714);  WaJbatih,  St.  L.  A  P.  B.  Co. 
▼.  lUinoiB,  118  U.  S.  557,  678  (80:  244,  249); 
Henderson  v.  New  York,  92  T7.  8.  269  (23:  548); 
Hannibal  db  J3L  J,  R.  Co,  y.  EvUen,  95  U.  8. 
465  (24:  627);  Cook  y.  Pennsyhania,  97  U.  8. 
666  ^:  1015);  Ha&6»>2«  y.  Shdby  County  Tax- 
ing Diit.  120  17.  S.  489  (80:  694). 

Congress  must  prescribe  the  rule  of  com- 
merce 

Weiton  y.  Missouri,  91  U.  8.  280  (28:  849); 
Dubuque  d  8.  C.  R.  Co.  y.  Richmond,  86  U. 
8.  19  WalL  689  (22:  176);  UniUd  States  y. 
Coombs,  37  U.  8.  12  Pet.  72  (9:  1004). 

Congress  bas  no  power  under  the  Constita- 
Hon  to  grant  to  the  States  power  to  regulate 
commerce  among  the  States. 

Cohens  y.  Virginia,  19  U.  8.  6  Wheat  264 
5:  25*0;  Gibbons  y.  Ogden,  22  U.  a  9  Wheat 
i2o  (6: 77);  Brovn  y.  Maryland,  26  U.  8.  12 
Wheat  419  (6:  678);  Bowman  y.  Chicago  d  N. 
W.  R.  Co.  125  U.  8.  498  (81:  709);  Brown  y. 
Uouston,  114  U.  8.  680  (29:  260). 

A  state  court  cannot  exercise  Jurisdiction 
conferred  upon  it  by  Congress. 

Ex  parte  Knowles,  5  CbL  300;   Steams  y. 
United  States,  2  Paine,  800;  Ex  parte  Stephens,. 
4  Gray,  559;  Ex  parte  Pool,  2  Va.  Cas.  276;i 
Prigg  y.  Pennsylvania,  41  U.  &  16  Pet  539 
(10:  1060). 

Congress  cannot  yest  any  portion  of  the  ju- 
dicial power  of  the  United  States  except  in 
courts  ordained  and  established  by  itself. 

United  States  y.  Ames,  1  Woodb.  &  M.  89; 
The  British  Prisoners,  1  Woodb.  &  M.  66; 
MaHin  y.  Hunter,  14  U.  8.  1  Wheat  804  (4: 
97);  Houston  y.  Moore,  18  U.  8.  6  Wheat  1  (5: 
19),  3  Serg.  &  R  169. 

Mr.  Chief  Justice  XNoUer  deliyered  the 
opinion  of  the  couit : 

The  power  of  the  State  to  impose  restraints 
and  burdens  upon  persons  and  property  in 
conseryation  and  promotion  of  the  public 
health,  fl'ood  order  and  prosperitjr,  is  a  power 
originally  and  always  belonging  to  the 
States,  not  surrendered  by  them  to  the  general 
goyemment  nor  directly  restrained  by  the 
Constitution  of  the  United  States,  and  es- 
sentially exclusiye. 

And  this  court  has  uniformly  recognized 
state  legislation,  legitimately  lor  police 
purposes,  as  not  in  the  sense  of  the  Constitu- 
tion necessarily  infringin/;  upon  any  rii^ht 
which  has  been  confided  expressly  or  by  im- 
plication to  the  national  goyemment. 

The  Fourteenth  Amendment,  in  forbidding 
a  State  to  make  or  enforce  any  law  abridgiuff 
Uie  priyileges  or  immunities  of  citiasens  (3 
the  united  States,  or  to  depriye  any  person' 
of  life,  liberty  or  property  without  due  proc- 
ess of  law,  or  to  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws,  did  not  invest,  and  did  not  attempt  to 
invest,  Congress  with  power  to  legislate 
upon  subjects  which  are  within  the  oomain 
of  state  legislation. 

As  observed  by  Mr.  Justice  Bradley,  deliv- 
ering the  opinion  of  the  court  in  the  Civil 
Rights  Cases,  109  U.  8.  3,  18  [27 :  835.  840], 
the  legislation  under  that  Amendment  cannot 
"  properly  cover  the  whole  domain  of  rights 
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appertaining  to  life,  liberty  end  pnnMftj, 
denning  them  and  pioyiding  for  their  rin- 
dication.    That  would  be  to  eetabliah  a  code 
of  municipal  law  regulativa  of  all  private 
rights  between  man  and  man  In  aociety.    It 
would  be  to  make  Congress  take  the  place  of 
the  State  Legislatures  and  to  supersede  theoL 
It  is  absurd  to  affirm  that,  becanao  the  righu 
of  life,  liberty  and  property  (which  incrnde 
all  civil  rights  that  men  nave),  axe  by  the 
Amendment  sought  to  be  protected  agaiut 
invasion  on  the  part  of  the  State  without  dne 
process  of  law,  Coneress  may  therefore  pro- 
vide due  process  of  law  for  tneir  y indication 
in  every  case :  and  that,  because  the  denial 
by  a  State  to  any  persons,  of  the  equal  pro- 
tection of  the  laws,  is  prohibited  by  the 
Amendment,  therefore  Congreas  may  oUh- 
lish  laws  for  their  equal  protection." 

In  short,  it  is  not  to  be  doubted  that  lbs 
power  to  make  the  ordinary  regulations  ot 
police  remains  with  the  indiyidual  Statei 
and  cannot  be  assumed  by  the  national  gov* 
emment,  and  that  in  this  respect  it  is  noi 
Interfered  with  by  the  Fourteenth  Amend- 
ment Barbier  y.  Connolly,  UZ  U.  &  27,  81 
[28:  924]. 

The  power  of  Congress  to  regulate  oom- 
merce  amonff  the  several  Statn,  when  thi 
subjects  of  tnat  power  axe  national  in  their 
nature,  is  also  exclusive.  The  Constitution 
does  not  nrovide  that  interstate  commera 
shall  be  free,  but,  by  the  grant  of  this  ei- 
elusive  power  to  regulate  It  it  was  left  Urn 
except  as  Congress  might  impoae  lestxainL 
Therefore,  it  has  been  determined  that  thi 
failure  of  Congress  to  exercise  this  exclusin 
power  in  any  case  is  an  expression  of  iH 
will  that  the  subject  shall  be  free  from  n- 
strictions  or  impositions  upon  it  by  the  sev- 
eral States.  Bobbins  v.  BhObm  OvwUm  2Wu« 
Dist.  120  U.  8.  489  [80:  094].  And  if  alav 
passed  by  a  State  in  the  exercise  of  Its  se- 
knowledged  powers  comes  into  conlliet  with 
that  will,  the  Congress  and  the  State 


occupy  the  position  of  equal  opposing  sor- 
ereignties,  because  the  Gonatitatioa  dsclsm 
its  supremacy  and  that  of  the  laws  passed  is 

gursuanoe  thereof.  GiUons  t.  Ogia^  tt  C. 
.  9  Wheat  210  [6:  78].  That  vMchii 
not  supreme  must  yield  to  that  which  is  ss- 
preme.  Brown  y.  Jfoiylaiid^  t5  U.  &  11 
Wheat.  448  [6:  688]. 

"Commerce,  undoubtedly.  Is 
Chitf  Justice  Marshall,  ■'but  it  to 
more;  it  is  intercouise.  ItdesoibesthsooiiH 
mercial  intercourse  between  nationa  and  psitt 
of  nations  in  all  itsbrancheSfe  and  toiecBialri 
by  prescribing  rules  for  carrying  oa  UMt  in- 
tercourse." tinquestionablT.  fermented,  dl^ 
tilled  or  other  intoxicating  liquors  or  liqnlil 
are  subjects  of  commercial  interooune,  ex- 
change, barter  and  traffic,  between  aatisi 
and  nation,  and  between  State  and  Stale,  liks 
any  other  commodity  in  which  a  right  el 
traffic  exists,  and  are  so  lecoffnised  oy  lis 
usages  of  the  commercial  world,  the  lavs  el 
Congress  and  the  decisions  of  courta.  Keiw* 
theless,  it  has  been  often  held  that  stale  leg- 
islation which  prohibits  the  manufactuv  el 
spirituous,  malt,  vinous,  fermented  or  ottff 
intoxicating  liquors  within  the  limiuefa 
State,  to  be  there  sold  or  bartered  for  gi—il 
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«iie  as  a  beverage,  does  not  necessarily  in- 
tringa  any  rislit,  priyilege  or  immunity  se- 
«inaa  by  the  (Smstftution  of  the  United  States 
<ir  by  tlie  Amendments  thereto.  Mugler  y. 
KammB.  188  U.  8.  628  [81 :  206],  and  cases 
cited.  *  Theae  caaea, "  in  the  language  of  the 
opinion  in  Mugkr  y.  KantoM  (p.  669  [209]), 
'"rati  apon  the  acknowledged  right  of  the 
Statea  of  tiie  Union  to  control  their  purely 
Itttemal  affairs,  and,  in  so  doing,  to  protect 
the  health,  morals  and  safety  of  their  people 
by  regulations  that  do  not  interefere  with 
toe  execution  of  the  powers  of  the  general 
ffOTeniment,  or  violate  rights  secured  by  the 
Constitution  of  the  United  States.  The  power 
to  etftebliah  such  regulations,  as  was  said 
in  QMom  y.  Ogden,  22  U.  8.  9  Wheat.  1, 
908  [6:  88,  Til,  reaches  everything  within  the 
terrftory  <rf  a  State  not  surrendered  to  the  na- 
tional government.''  But  it  was  not  thought 
in  that  case  th»«  the  record  presented  any 
qnestion  of  the  invalidity  of  state  laws,  be- 
caosa  repugnant  to  the  power  to  regulate 
cnmmeroe  among  the  States.  It  is  upon  the 
thaoffj  <rf  such  repusnancy  that  the  case  be- 
fore us  arisea,  and  Involves  the  distinction 
which  exists  between  the  commercial  power 
and  the  police  power,  whidi  "though  quite 
disfcloguishable  when  they  do  not  approach 
each  other,  may  vet,  like  the  intervening 
colon  between  white  and  black,  approach  so 
nearly  as  to  perplex  the  understanding,  as 
colon  perplex  the  vision  in  marking  the  dis- 
tincticii  between  them."  26  U.  8. 12  Wheat. 
441  [8:  886]. 

Ani  here  the  sagacious  observations  of  Mr, 
JwtUm  Oatran,  in  the  lAcnm  Ckues,  46  U.  8. 
A  How.  608  [12:  299],  may  profitably  be 
mooted,  m  they  have  often  been  before :  ^  The 
law  and  the  decision  apply  equally  to  foreign 
jsnd  to  domestic  spirits^  as  they  must  do  on 
ihfl  principles  assumed  in  support  of  the  law. 
Ilia  Bsmmptlon  is,  that  the  police  power 
WH  BOk  toached  by  the  Constitution,  but  left 
4o  Oc  Stilea  aa  the  Constitution  found  it. 
Thia  la  admitted;  and  whenever  a  thing, 
tarn  chaimcler  or  condition,  is  of  a  descrip- 
4iCB  to  be  regulated  by  that  power  in  the 
ttatoL  then  the  relation  may  be  made  by 
ihfl  slate^  and  Congress  cannot  interfere. 
Bui  thIa  mask  always  depend  on  facts,  sub- 
Jaet  to  Iml  ascertainment,  so  that  the  in- 
jiDT  maj  nave  redress.  And  the  fact  must 
tad  Its  sapport  in  this,  whether  the  prohib- 
ited flitldc  belongs  to,  and  is  subject  to  be 
~  ~  aa  part  of,  foreign  commerce,  or  of 
among  the  States.  If,  from  its 
.  it  does  not  belong  to  commerce,  or 
If  Its  condition,  from  putrescence  or  other 
4ansa»  la  such  when  it  is  about  to  enter  the 
State  liiat  it  no  longer  belongs  to  commerce, 
cr,  in  other  woids,  is  not  a  commercial  arti- 
cle^ then  the  state  power  may  exclude  its  in- 
tradnetlon.  And  as  an  incident  to  this  power, 
«  State  may  use  means  to  ascertain  the  fact. 
And  bare  la  the  limit  between  the  sovereign 
power  of  the  State  and  the  federal  power. 
Ttet  la  to  say,  that  which  does  not  belong 
to  conmeree  la  within  the  jurisdiction  of 
•tba  police  power  of  the  State ;  and  that 
-wUon  doea  belong  to  commerce  is  within  the 
JiirisdictioB  of  the  United  States.  And  to 
wila  limit  must  all  the  geneml  views  come, 
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as  I  suppose,  that  were  suggested  in  the  rea- 
soning of  this  court  in  the  cases  of  Oibbatu 
V.  (Men^  Brown  v.  Maryland  and  New  Fork 
City  V.  Miln  (86  U.  8.  11  Pet.  102  [9 :  648]). 
What,  then,  is  the  assumption  of  the  state 
court?  Undoubtedly,  in  effect,  that  the 
State  had  the  power  to  declare  what  should 
be  an  article  of  lawful  commerce  in  the  par- 
ticular State;  and,  having  declared  that 
ardent  spirits  and  wines  were  deleterious 
to  morals  and  health,  they  ceased  to  be  com- 
mercial commodities  there,  and  that  then  the 
police  power  attached,  and  consequently  the 
powers  of  Congress  could  not  intenere.  The 
exclusive  state  power  is  made  to  rest,  not  on 
the  fact  of  the  state  or  condition  of  the  article, 
nor  that  it  is  property  usually  passing  by 
sale  from  hand  to  hand,  but  on  the  declara- 
tion found  in  the  state  laws,  and  asserted  aa 
the  state  policy,  that  it  shall  be  excluded 
from  commerce.  And  by  this  means  the 
sovereign  iurisdiction  in  the  State  is  at- 
tempted to  be  created,  in  a  case  where  it  did 
not  previously  exist.  If  this  be  the  true  con- 
struction of  the  constitutional  provision, 
then  the  paramount  power  of  Congress  to 
regulate  commerce  is  subfect  to  a  very  mate- 
rial limitation ;  for  it  takes  from  Congress, 
and  leaves  with  the  States,  the  power  to 
determine  the  commodities,  or  articles  of 
property,  which  are  the  subjects  of  lawful 
commerce.  Congress  may  regulate,  but  the 
States  determine  what  shall  or  shall  not  bei 
regulated.  Upon  this  theory,  the  power  tol 
regulate  commerce,  instead  of  being  para- 
mount over  the  subject,  would  become  subor-l 
dinate  to  the  state  police  power ;  for  it  is  ob- 
vious that  the  power  to  determine  the  articles 
whidi  may  be  the  subjects  of  commerce,  and 
thus  to  circumscribe  its  scope  and  operation, 
is,  in  effect,  the  controlling  one.     The  police 

Sower  would  not  only  be  a  formidable  rival, 
ut,  in  a  struggle,  must  necessarily  triumph 
over  the  commercial  power,  as  the  power  to 
regulate  is  dependent  upon  the  power  to  fix 
and  determine  upon  the  subjects  to  be  regu-. 
lated.  The  same  process  of  legislation  and 
reasoning  adopted  by  the  State  and  its  courts 
could  bring  within  the  police  power  any 
article  of  consumption  that  a  State  might 
wish  to  exclude,  whether  it  belonged  to  that 
which  was  dnuik,  or  to  food  and  clothing ; 
and  with  nearly  equal  claims  to  propriety, 
as  malt  liquora  and  the  produce  of  miits  other 
than  grapes  stand  on  no  higher  grounds  than 
the  liffht  wines  of  this  and  other  countries, 
excluded,  in  effect,  bv  the  law  as  it  now 
stands.  And  it  would  be  only  another  step 
to  regulate  real  or  supposed  extravagance  in 
food  and  clothing.  And  in  this  coh)icction 
it  may  be  proper  to  say,  that  the  three  States 
whose  laws  are  now  before  us  had  in  view 
an  entire  prohibition  from  use  of  spirits  and 
wines  of  every  description,  and  that  their 
main  scope  ana  object  is  to  enforce  exclusive 
temperance  as  a  policy  of  state,  under  the 
belief  that  such  a  policy  will  best  subserve 
the  interests  of  society ;  and  that  to  this  end, 
more  than  to  any  other,  has  the  sovereign 
power  of  these  States  been  exerted ;  f or  it 
was  admitted,  on  the  argument,  that  no  li- 
censes are  issued,  and  that  exclusion  exists, 
so  far  as  the  laws  can  produce  the  result — at 
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Sale  same  as  transportation. 

Binoman  ▼.  Chicago  AN.  W.  R  Oo.  126  U. 
8.  607  (81:  714);  WaJbatih,  St.  L.  d  P.  B.  Co. 
▼.  lllinai;  118  U.  S.  557,  678  (80:  244,  249); 
Henderson  v.  New  York,  92  T7.  8.  269  (23:  548); 
Hannibal  A  St.  J.  R.  Co.  v.  EvUen,  95  IJ.  8. 
465  (24:  52*^;  Cook  y.  Penmyltania,  97  U.  8. 
666  ^:  1015);  RobbinB  y.  SheCby  County  Tax- 
ing Diit.  120  U.  S.  489  (80:  694). 

Congress  must  prescribe  the  rule  of  com- 
merce. 

Welton  T.  Missouri,  91  U.  8.  280  (28:  849); 
Dubuque  d  S.  C.  R.  Co.  y.  Richmond,  86  U. 
8.  19  WalL  689  (22:  176);  UniUd  Statet  y. 
Coombs,  37  U.  8.  12  Pet.  72  (9:  1004). 

Congress  bas  no  power  under  the  Constitu- 
tion to  grant  to  the  States  power  to  regulate 
commerce  among  the  States. 

Cohens  y.  Virginia,  19  U.  8.  6  Wheat  264 
(5:  257);  Gibbons  y.  Ogden,  22  U.  a  9  Wheat 
225  (6: 77);  Brown  y.  Maryland,  26  U.  8.  12 
Wheat  419  (6:  678);  Bowman  y.  Chicago  A  N. 
W.  R.  Co.  125  U.  8.  498  (31:  709);  Bnmn  y. 
Houston,  114  U.  8.  630  (29:  260). 

A  state  court  cannot  exercise  jurisdiction 
conferred  upon  it  by  Congress. 

Ex  parte  Knowles,  5  (JbL  300;   Steams  y. 
United  States,  2  Paine,  800;  Ex  parte  Stephens,. 
4  Gray,  559;  Ex  parte  Pool,  2  Va.  Cas.  276;1 
Prigg  y.  Pennsylvania,  41  U.  &  16  Pet  539 
(10:  1060). 

Congress  cannot  yest  any  portion  of  the  Ju- 
dicial power  of  the  United  States  except  in 
courts  ordained  and  established  by  itself. 

United  States  y.  Ames,  1  Woodb.  &  M.  89; 
The  British  Prisoners,  1  Woodb.  &  M.  66; 
Martin  y.  Hunter,  14  U.  8.  1  Wheat  804  (4: 
97);  Houston  y.  Moore,  18  U.  8.  6  Wheat  1  (5: 
19),  3  Serg.  &  R  169. 

Mr.  Chief  Justiee  TuUer  dellyered  the 
opinion  of  the  couit : 

The  power  of  the  State  to  impose  restraints 
and  burdens  upon  persons  and  property  in 
conseryation  and  promotion  of  the  public 
health,  fl'ood  order  and  prosperity,  is  a  power 
originally  and  always  belonging  to  the 
States,  not  surrendered  by  them  to  the  general 
goyemment  nor  directly  restrained  by  the 
Constitution  of  the  United  States,  and  es- 
sentially ezclusiye. 

And  this  court  haa  uniformly  recognized 
state  legislation,  legitimately  tor  police 
purposes,  as  not  in  the  sense  of  the  Constitu- 
tion necessarily  infringin/;  upon  any  rii^ht 
which  has  been  confided  expressly  or  by  im- 
plication to  the  national  goyemment 

The  Fourteenth  Amendment,  in  forbidding 
a  State  to  make  or  enforce  any  law  abridging 
Uie  priyileges  or  immunities  of  citiasens  (3 
the  united  States,  or  to  depriye  any  person' 
of  life,  liberty  or  property  without  due  proc- 
csA  of  law,  or  to  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws,  did  not  invest,  and  did  not  attempt  to 
invest,  Congress  with  power  to  legislate 
upon  subjects  which  are  within  the  domain 
of  state  legislation. 

As  observed  by  Mr.  Justiee  Bradley,  deliv- 
ering the  opinion  of  the  court  in  the  Civil 
Rights  Cases,  109  U.  8.  3,  18  [27 :  835.  840], 
the  legislation  under  that  Amendment  cannot 
"  properly  cover  the  whole  domain  of  rights 
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appertaining  to  life,  liberty  end  property, 
defining  thrai  and  proyiding  for  their  rin- 
dication.    That  would  be  to  eitabliah  a  coda 
of  municipal  law  regulative  of  all  private 
rights  between  man  and  man  In  aociety.    It 
would  be  to  make  Congress  take  the  place  of 
the  State  Legislatures  and  to  superseae  them. 
It  is  absurd  to  affirm  that,  becaaao  the  rights 
of  life,  liberty  and  property  (which  incfode 
all  civil  rights  that  men  have),  are  by  the 
Amendment  sought  to  be  protected  against 
invasion  on  the  part  of  the  State  without  due 
process  of  law,  Congress  may  therefore  pro- 
vide due  process  of  Taw  for  tneir  yindicatioa 
in  every  case ;  and  that,  because  the  denial 
by  a  State  to  any  persons,  of  the  equal  pro- 
tection of  the  laws,  is  prohibited   by  the 
Amendment,  therefore  Congress  may  eitsb- 
lish  laws  for  their  equal  protection." 

In  short,  it  is  not  to  be  doubted  that  the 
power  to  make  the  ordinary  regulations  dt 
police  remains  with  the  individual  Statei 
and  cannot  be  assumed  by  the  naticmal  gov- 
emment,  and  that  in  this  respect  it  is  noi 
Interfered  with  by  the  Fourteenth  Amend- 
ment Barbitr  v.  ConnMy,  118  U.  8.  27,  SI 
[28:  924]. 

The  power  of  Congress  to  regnlate  com- 
merce amonff  the  several  StatM,  when  thi 
subjects  of  that  power  are  national  in  their 
nature,  is  also  exclusive.  The  Constitatioa 
does  not  orovide  that  interstate  commcrai 
shall  be  free,  but,  by  the  grant  of  this  ei- 
elusive  power  to  regulate  it.  It  wss  left  fns 
except  as  Congress  might  impoae  R«tndBL 
Therefore,  it  has  been  determined  that  thi 
failure  of  Congress  to  exercise  this  exclnsin 
power  in  any  case  is  an  expression  of  iH 
will  that  the  subject  shall  be  free  from  it- 
strictions  or  impositions  unon  it  by  the  sev- 
eral States.  Bobbins  v.  8h^  Cbvnfv  2Wu« 
Diet.  120  U.  8.  489  FSO:  094].  And  if  alav 
passed  by  a  State  in  the  exercise  of  its  se- 
knowledged  powers  comes  into  oonfliet  with 
that  will,  the  Congress  and  the  State 


\ 
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occupy  the  position  of  equal  opposing  sor* 
ereignties,  because  the  Gonrtitutioa  dsclsm 
its  supremacy  and  that  of  the  laws  passed  is 

gursuance  thereof.  Oibbona  r.  OgmoK  tl  C- 
.  9  Wheat  210  [6:  78].  That  which ii 
not  supreme  must  yield  to  that  which  is  ss- 
preme.  Brown  v.  Jfoiylaiui^  t5  U.  &  U 
Wheat.  448  [6:  688]. 

**  Commerce,  undoubtedly.  Is  tnflo»*  wM 
Chitf  Justiee  Marshall,  ■'but  It  to  aonelhl^ 
more;  It  is  intercourse.  It  describes  thseos- 
mercial  intercourse  between  naiiona  and  psitt 
of  nations  in  all  its  braiidieSft  and  to  ncBiaIri 
by  prescribing  rules  tor  carrying  on  UMt  in- 
tercourse. "  Unquestionably,  fermmted.  dl^ 
tilled  or  other  intoxicating  liquon  or  liqvlil 
are  subjects  of  commereial  interooune,  cs- 
change,  barter  and  traffic,  between  aatioi 
and  nation,  and  between  State  and  Stale,  lite 
any  other  commodity  In  which  a  right  el 
traffic  exists,  and  are  so  Roognised  oy  the 
usages  of  the  commereial  world,  the  lavs  el 
Congress  and  the  decisions  of  courta.  Xef^ 
tiielctts,  it  has  been  often  held  that  stale  Hf- 
islation  which  prohibits  the  manufactuv  el 
spirituous,  malt,  vinous,  fermented  (v  ottff 
intoxicating  liquors  within  the  Umiuefa 
State,  to  be  there  sold  or  bartered  for  gi—il 
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mm  as  a  beverage,  does  not  necessarily  in- 
trinn  any  riglit»  privilege  or  immunity  se- 
<nrea  by  the  (Smstftution  of  the  United  States 
-or  by  tlie  Amendments  thereto.  Mugler  v. 
KatiaB.  188  U.  8.  028  [81 :  205],  and  cases 
cited.  *  These  caaes, "  in  the  language  of  the 
opinion  in  Mtigkr  y.  KantoM  (p.  669  [209]), 
'"rait  apon  the  acknowledged  right  of  the 
States  of  the  Union  to  control  their  purely 
internal  affairs,  and,  in  so  doing,  to  protect 
the  health,  morals  and  safety  of  Uieir  people 
by  regulations  that  do  not  interefere  with 
toe  execution  of  the  powers  of  the  general 
government,  or  violate  rights  secured  by  the 
Constitution  of  the  United  States.  The  power 
to  establish  such  regulations,  as  was  said 
in  QMom  v.  Ogden,  22  U.  8.  9  Wheat.  1, 
908  [6:  88,  711,  reaches  everything  within  the 
terrftory  <rf  a  State  not  surrendered  to  the  na- 
tional government. "  But  it  was  not  thought 
in  that  case  th»«  the  record  presented  any 
qnestion  of  the  invalidity  of  state  laws,  be- 
causa  repugnant  to  the  power  to  regulate 
cnmmeioe  among  the  States.  It  is  upon  the 
theoffj  of  such  repugnancy  that  the  case  be- 
fon  us  arisea,  and  Involves  the  distinction 
whi<di  exists  between  the  commercial  power 
and  the  police  power,  which  "though  quite 
distingaiahable  wlien  they  do  not  approach 
each  other,  may  vet,  like  the  intervening 
colofs  between  white  and  black,  approach  so 
Dssrlj  as  to  perplex  the  understanding,  as 
«oIon  perplex  the  vision  in  marking  the  dis- 
tiBction  between  them."  25  U.  8. 12  Wheat. 
441  [8:  888]. 

Aim  here  the  sagacious  observations  of  Mr, 
JwtUm  Catron,  in  the  Lieenae  Caaes,  46  U.  8. 
8  How.  608  [12:  299],  may  profitably  be 
quoted,  as  they  have  often  been  before :  ^  The 
law  and  the  decision  apply  equally  to  foreign 
1  to  domestic  spirits^  as  tney  must  do  on 
prtneiples  assumed  in  support  of  the  law. 
Tils  ssramption  is,  that  the  police  power 
was  not  touched  by  the  Constitution,  but  left 
4b  Oo  8tiles  as  the  Constitution  found  it. 
This  Is  admitted ;  and  whenever  a  thing, 
tarn  cfaancter  or  condition,  is  of  a  descrip- 
4lOB  to  be  regulated  by  that  power  in  the 
ttsliLtlieD  the  regulation  may  be  made  by 
ihfl  slate^  and  Congress  cannot  interfere. 
Bui  tills  must  always  depend  on  facts,  sub- 
Jset  to  legml  sscertainment,  so  that  the  in- 
jiDT  may  nave  redress.  And  the  fact  must 
tad  lis  support  in  this,  whether  the  prohib- 
ited aitlele  belongs  to,  and  is  subject  to  be 
~  '  ~  as  part  of,  foreign  commerce,  or  of 
among  the  States.  If,  from  its 
It  does  not  belong  to  commerce,  or 
If  hs  eondltioD,  from  putrescence  or  other 
^msB*  Is  such  when  it  is  about  to  enter  the 
State  Ibat  it  no  longer  belongs  to  commerce, 
'Or,  In  other  words.  Is  not  a  commercial  Arti- 
«la^  then  the  state  power  may  exclude  its  in* 
tiudiMsUon.  And  as  an  incident  to  this  power, 
«  SCato  maj  use  means  to  ascertain  the  fact. 
And  here  Is  the  limit  between  the  sovereign 
power  of  the  State  and  the  federal  power. 
"nat  is  to  say,  thst  which  does  not  oelong 
to  conmeroe  is  within  the  Jurisdiction  of 
itbs  Dolice  power  of  the  State ;  and  that 
'Whlob  doea  belong  to  commerce  is  within  the 
JiirisdIctloB  of  the  United  States.  And  to 
via  limit  must  all  the  geneml  views  come, 


as  I  suppose,  that  were  suggested  in  the  rea- 
soning of  this  court  in  the  cases  of  Oibbotia 
V.  Ogden,  Brawi  v.  Maryland  and  Ifw)  Fork 
City  V.  MUn  (86  U.  S.  11  Pet.  102  r9 :  648]). 
What,  then,  is  the  assumption  of  the  state 
court?  Undoubtedly,  in  effect,  that  the 
State  had  the  power  to  declare  what  should 
be  an  article  of  lawful  commerce  in  the  par- 
ticular State;  and,  having  declared  that 
ardent  spirits  and  wines  were  deleterious 
to  morals  and  health,  they  ceased  to  be  com- 
mercial commodities  there,  and  that  then  tlie 
police  power  attached,  and  consequently  the 
powers  of  Congress  could  not  interfere.  The 
exclusive  state  power  is  made  to  rest,  not  on 
the  fact  of  the  state  or  condition  of  Uie  article, 
nor  that  it  is  property  usually  passing  by 
sale  from  hand  to  hand,  but  on  the  declara- 
tion found  in  the  state  laws,  and  asserted  as 
the  state  policy,  that  it  shall  be  excluded 
from  commerce.  And  by  this  means  the 
sovereign  iurisdiction  in  the  State  is  at- 
tempted to  be  created,  in  a  case  where  it  did 
not  previously  exist.  If  this  be  the  true  con- 
struction of  Uie  constitutional  provision, 
then  the  paramount  power  of  Congress  to 
regulate  commerce  is  subiect  to  a  very  mate- 
rial limitation ;  for  it  takes  from  Congress, . 
and  leaves  with  the  States,  the  power  to  I 
determine  the  commodities,  or  articles  of 
property,  which  are  the  subjects  of  lawful ' 
commerce.  Congress  may  regulate,  but  the 
States  determine  what  shall  or  shall  not  bei 
regulated.  Upon  this  theory,  the  power  toj 
regulate  commerce,  iustead  of  being  para- 
mount over  the  subject,  would  become  subor-l 
dinateto  the  state  police  power;  for  it  is  ob- 
vious that  the  power  to  determine  the  articles 
which  may  be  the  subjects  of  commerce,  and 
thus  to  circumscribe  its  scope  and  operation, 
is,  in  effect,  the  controlling  one.     The  police 

Sower  would  not  only  be  a  formidable  rival, 
ut,  in  a  struggle,  must  necessarily  triumph 
over  the  commercial  power,  as  the  power  to 
regulate  is  dependent  upon  the  power  to  fix 
aim  determine  upon  the  subjects  to  be  regu- 
lated. The  same  process  of  legislation  and 
reasoning  adopted  by  the  State  and  its  courts 
could  bring  within  the  police  power  any 
article  of  consumption  that  a  State  mieht 
wish  to  exclude,  whether  it  belonged  to  that 
which  was  drank,  or  to  food  and  clothing; 
and  with  nearly  equal  claims  to  propriety, 
as  malt  liquors  and  the  produce  of  fruits  other 
than  grapes  stand  on  no  higher  grounds  than 
the  liffht  wines  of  this  and  other  countries, 
excluded,  in  effect,  bv  the  law  as  it  now 
stands.  And  it  would  be  only  another  step 
to  regulate  real  or  supposed  extravagance  in 
food  and  clothing.  And  in  this  connection 
it  may  be  proper  to  say,  that  the  three  Stiites 
whose  laws  are  now  before  us  had  in  view 
an  entire  prohibition  from  use  of  spirits  and 
wines  of  every  description,  and  that  their 
main  scope  and  object  is  to  enforce  exclusive 
temperance  as  a  policy  of  state,  under  the 
belief  that  such  a  policy  will  best  subserve 
the  interests  of  society ;  and  that  to  this  end, 
more  than  to  any  other,  has  the  sovereign 
power  of  these  States  been  exerted;  for  it 
was  admitted,  on  the  argument,  that  no  li- 
censes are  issued,  and  that  exclusion  exists, 
so  far  as  the  laws  can  produce  the  result — at 

675 


I 


64IMS65 


SUPBElfB  Ck)UBT  OF  THB  UHITED  STATSa. 


Oct. 


least,  in  some  of  the  States — ^and  that  this 
was  the  policy  of  the  law.  For  these  reasons, 
I  think  tne  case  cannot  depend  on  the  reserved 
power  in  the  State  to  regulate  its  own  police. " 
And  the  learned  judge  reached  the  conclusion 
that  the  law  of  New  Hampshire,  which  par- 
ticularly raised  the  question,  might  be  sus- 
tained as  a  regulation  of  commerce,  lawful, 
because  not  repugnant  to  any  actual  exercise 
of  the  commercial  power  by  Ck)ngress.  In 
respect  of  this  the  opposite  view  has  since 

f prevailed,  but  the  argument  retains  its  force 
n  its  bearing  upon  the  purview  of  the  police 
power  as  not  concurrent  with  and  necessarily 
not  superior  to  the  commercial  power. 

The  laws  of  Iowa  under  consideration  in 
Boumian  v.  Chicago  db  N.  W,  R.  Co,,  125  U. 
8.  465  [31 :  700] ,  and  Leiity  v.  Hardin,  185  U. 
S.  100  [84:  128],  were  enacted  in  the  exercise 
of  the  police  power  of  the  State,  and  not  at 
all  as  regulations  of  commerce  with  foreign 
nations  and  amon^  the  States,  but  as  they 
inhibited  the  receipt  of  an  imported  com- 
modity, or  its  disposition  before  it  had  ceased 
to  become  an  article  of  trade  between  one 
State  and  another,  or  another  country  and 
this,  they  amounted  in  effect  to  a  regulation 
of  such  commerce.  Hence,  it  was  held  that 
inasmuch  as  interstate  commerce,  consisting 
in  the  transportation,  purchase,  sale  and  ex- 
cliange  of  commodities,  is  national  in  its 
character  and  must  be  governed  by  a  uniform 
system,  so  long  as  Congress  did  not  pass  any 
law  to  regulate  it  specifically,  or  in  such  way 
as  to  allow  the  laws  of  the  State  to  operate 
upon  it.  Congress  thereby  indicated  its  will 
that  such  commerce  should  be  free  and  un- 
trammeled,  and  therefore  that  the  laws  of 
Iowa,  referred  to,  were  inoperative,  in  so  far 
as  they  amounted  to  regulations  of  foreign 
or  interstate  commerce,  m  inhibiting  the  re- 
ception of  such  articles  within  the  State,  or 
their  sale  upon  arrival,  in  the  form  in  which 
they  were  imported  there  from  a  foreign 
country  or  another  State.  It  followed,  as  a 
corollarv,  that  when  Congress  acted  at  all, 
the  result  of  its  action  must  be  to  operate  aa 
a  restraint  upon  that  perfect  freedom  which 
its  silence  insured. 

Congress  has  now  spoken,  and  declared  that 
imported  liquors  or  liquids  shall,  upon  ar- 
rival in  a  State,  fall  within  the  category  of 
domestic  articles  of  a  similar  nature.  Is  the 
law  open  to  constitutional  objection? 

By  the  first  clause  of  section  10  of  article 
I.  of  the  Constitution,  certain  poxrers  are 
enumerated  which  the  States  are  forbidden  to 
exercise  in  any  event:  and  by  clauses  two 
and  three,  certain  others,  which  may  be  ex- 
ercised with  the  consent  of  Congress.  As  to 
those  in  the  first  class.  Congress  cannot  relieve 
from  the  positive  restriction  imposed.  As 
to  those  in  the  second,  their  exercise  may  be 
authorized;  and  they  include  the  collection 
of  the  revenue  from  imposts  and  duties  on 
imports  and  exports,  by  state  enactments, 
subject  to  the  revision  and  control  of  Con- 
gress; and  a  tonnage  duty,  to  tiie  exaction 
of  which  only  the  consent  of  Congress  is  re- 
quired. Beyond  this.  Congress  is  not  em- 
Sowered  to  enable  the  State  to  go  in  this 
irection.  Nor  can  Congress  transfer  legis-, 
lative  powers  to  a  State  nor  sanction  a  itate' 
ft  76 


law  in  violation  of  the  Constltatloa ;  and  ff 
it  can  adopt  a  state  law  as  its  own,  it  ttkuat 
be  one  that  it  would  be  competent  for  It  to 
enact  itself,  and  not  a  law  pansed  in  the  er- 
ercise  of  the  police  power.     CMof  t.  Botr^ 
of  Wardeiu,  52  U.  S.  12  How.  899  [18:  9961; 
Ounn  V.  Barry,  82  U.  8.  15  Wall.  610.  ^ 
£21 :  212,  215]  ;  United  SUOei  t.  Ik  Witt,  70 
U.  S.  9  Wall.  41  [19:  598]. 

It  does  not  admit  of  argument  that  Goo- 
gress  can  neither  delegate  its  own  powen  nor 
enlarge  those  of  a  State.    This  being  lo,  it 
is  urffed  that  the  Act  of  Congress  caniwc  be 
sustained  as  a  regulation  of  oommeroe,  Ik- 
cause  the  Constitution,  in  the  matter  of  ia* 
terstate  commerce,  operates  «r  frpprio  tigm 
as  a  restraint  upcm  the  power  of  Oongictt  to 
so  regulate  it  as  to  bring  any  of  its  sablecti  m 
within  the  grasp  of  tho  police  power  ox  tbe 
State.    In  other  words,  ft  is  earnestly  con- 
tended that  the  Constitution  guarantees  fre^ 
dom  of  oommeroe  among  the  States  in  til 
things,  and  that  not  only  may  intoxicating 
liquors  be  imported  from  one  State  into  an- 
other, without  beinff  subject  to  regulatioa 
under  the  laws  of  the  latter,  but  tut  Con- 
gress is  powerless  to  obviate  that  result. 

Thus  the  grant  to  the  general  government 
of  a  power  designed  to  prevent  embamMin; 
restrictions  upon  interstate  oommeroe  by  anv 
State  would  be  made  to  forbid  any  restraint 
whatever.  We  do  not  ooncor  In  this  view. 
In  surrendering  their  own  power  over  ei- 
temal  commerce  the  States  did  not  secure 
absolute  freedom  in  sudh  oommeroe,  but  onlv 
the  protection  from  encroachment  afforded 
by  confiding  its  regulation  ezclnslfely  to 
Congress. 

By  the  adoption  of  the  Constitution  tht 
ability  of  the  several  States  to  act  npoa  tbe 
matter  solely  in  aooqrdance  with  their  owa 
will  waa  extinguished,  and  the  l^datiTe 
will  of  the  genml  government  soMitnted. 
No  aflSrmative  guaranty  was  therehr  giTca 
to  any  State  of  the  right  to  demand  as  te- 
tween  it  and  the  others  what  It  could  not  hsn 
obtained  beforo ;  while  tbe  obkct  was  as- 
doubtedly  sought  to  be  attalnea  of  wvcai- 
ing  commercial  regulations  partial  in  their 
character  or  contrary  to  the  common  Inteieifc 
And  the  magnificent  growth  and  prospcrltr 
of  the  country  attest  tbe  success  whla  hat 
attended  the  accomplishment  (rf  Ibat  obiect 
But  this  famishes  no  snppoit  to  ths  posttios 
that  Congress  could  not^  la  tbe  exereiie  of 
the  discretion  reposed  in  It^  ooBdndlng  tkii 
the  conmion  Interests  did  noi  iwralie  «ciie 
freedom  In  tbe  tndBc  In  ardent  splriti^  ssiei 
the  law  In  question.  In  so  doing  OoifMi 
has  not  attempted  to  delegate  flie  power  i» 
regulate  commerce,  or  to  ez«rclse  any  power 
reserved  to  the  StaleiL  or  to  giaat  a  ponr 
not  possessed  by  the  States,  or  to  adopt  Mt 
laws.  It  has  taken  Its  own  eoovss  sm  aadt 
its  own  regulation,  applylnir  to  tbess  saljKtt 
of  interstate  commerce  one  *^«-»"m»  rak 
whose  uniformity  is  not  affetitad  br  Taristiflai 
in  state  laws  in  dealing  with  waA  proBcrtf. 

The  principle  upon  which  Local  OpM  ^ 
Laws,  so  called,  have  been  soitalaed  li^  ^'  ' 
while  the  Legialature  oaaaot  dekpAi 
power  to  make  a  law.  It  can  make 
which  leavea  It  to  monldpedltli 
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people  to  determine  some  fact  or  state  of 
things,  upon  which  the  action  of  the  law 
may  ditpend ;  but  we  do  not  rest  the  validity 
of  the  Act  of  Congress  on  this  analogy.  The 
power  over  interstate  commerce  is  too  vital 
to  the  integrity  of  the  nation  to  be  qualified 
by  any  rd3nement  of  reasoning.  The  power 
to  regulate  is  solely  in  the  general  govern- 
ment, and  it  is  an  essential  part  of  that  regu- 
lation to  prescribe  the  regular  means  for  ac- 
complishing the  introduction  and  incorpora- 
tion of  articles  into  and  with  the  mass  of 
property  in  the  country  or  State.  25  U.  S. 
12  Wheat.  448  [6:  688J. 

No  reason  is  perceived  why,  if  Congress 
diooaes  to  provide  that  certain  designated 
subjects  of  interstate  commerce  shall  be 
governed  by  a  rule  which  devests  them  of 
tiiat  chioiicter  at  an  earlier  period  of  time 
than  would  otherwise  be  the  case,  it  is  not 
within  its  competency  to  do  so. 

The  differences  of  opinion  which  have  ex- 
isted in  this  tribunal  in  many  leading  cases 
upon  this  subject  have  arisen,  not  from  a  de- 
nial of  the  power  of  Congress,  when  exer- 
cised, but  upon  the  question  whether  tiie 
inaction  of  Congress  was  in  itself  equivalent 
to  Uie  affirmative  interposition  of  a  bar  ;to 
the  operation  of  an  undisputed  power  pos- 
■caacQ  by  the  States. 

We  recall  no  decision  giving  color  to  the 
idea  that  when  Congress  act^  its  action 
would  be  less  potent  than  when  it  kept  silent. 

The  framers  of  the  Constitution  never  in- 
tended that  the  legislative  power  of  the  na- 
tion should  find  itself  incapable  of  disposing 
cf  a  subject  matter  specifically  committed  to 
its  charge.  The  manner  of  that  disposition 
hnnight  into  determination  upon  this  record 
involves  no  ground  for  adjudging  the  Act  of 
Congress  inoperative  and  void. 

We  inquire,  then,  whether  fermented,  dis- 
tilled or  other  intoxicating  liquors  or  liquids 
transported  into  the  State  of  Kansas,  and 
tbote  offered  for  sale  and  sold,  after  the  pas- 
mgB  of  liie  Act,  became  subject  to  the  opera- 
tion and  effect  of  the  existinfl"  laws  of  that 
Stale  in  reference  to  such  articles.  It  is  said 
that  this  cannot  be  so,  because,  by  the  decis- 
f]  ion  in  Lmiy  t.  Hardin,  similar  state  laws 
wen  held  unconstitutional,  in  so  far  as  they 
prohibited  the  sale  of  liquors  by  the  importer 
in  tbe  condition  in  which  they  had  been  im- 
ported. In  that  case,  certain  beer  imported 
Into  lows  had  been  seized  in  the  original 
packages  or  kegs,  unbroken  and  unopened, 
In  the  bands  of  the  importer,  and  the  Supreme 
Gooit  of  Iowa  held  this  seizure  to  have  been 
Unrfal  under  the  statutes  of  the  State.  We 
lerefsed  the  judgment  upon  the  ground  that 
flie  l^slation  to  the  extent  indicated,  that  is 
to  say,  ss  construed  to  apply  to  importations 
into  the  State  from  without  and  to  permit 
the  seiauie  of  the  articles  before  they  had  by 
sale  or  other  tnmsmutation  become  a  part  of 
flie  common  mass  of  property  of  the  State, 
wsa  repugnant  to  the  thini  clause  of  section 
•igbt  of  article  one  of  the  Constitution  of 
the  United  States,  in  that  it  could  not  be 
gfren  that  operation  without  bringing  it  into 
cidlMon  with  the  implied  exercise  of  a 
power  exelusivelT  confided  to  the  general 
gorenunenft.    This  was  far  from  holding  that 
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the  statutes  in  question  were  absolutely  void, 
in  whole  or  in  part,  and  as  if  they  had  never 
been  enacted.  On  the  contrary,  the  decision 
did  not  annul  the  law,  but  limited  its  opera- 
tion to  property  strictly  within  the  jurisdic- 
tion of  the  State. 

In  Chicago,  M.  A  St.  P,  R,  Co.  v.  Minnesota, 
184  U.  S.  418  [38:  970],  it  was  held  that  th& 
Act  of  the  Legislature  of  the  State  of  Min- 
nesota of  Marcm  7,  1887,  establishing  a  rail- 
road and  warehouse  commission,  as  construed 
by  the  Supreme  Court  of  that  State,  by  which 
oonstruction  we  were  bound  in  considering 
the  case,  was  in  conflict  with  the  Constitu- 
tion of  the  United  States  in  the  psjticulars 
complained  of  by  the  railroad  company,  but 
nevertheless  the  case  was  remanded,  with  an 
instruction  for  further  proceedings.  And 
Mr.  Justice  Blatchford,  speaking  for  this 
court,  said:  "In  view  of  the  opinion  deliv- 
ered by  that  court,  it  may  be  impossible  for 
any  further  proceedings  to  be  taken  other  than 
to  dismiss  the  proceeding  for  a  mandamus, 
if  the  court  should  adhere  to  its  opinion 
that,  under  the  Statute,  it  cannot  investigate; 
judicially  the  reasonableness  of  the  rates 
fixed  by  the  commission. " 

In  Tteman  v.  Binker,  102  U,  S.  128  [26  : 
103],  an  Act  of  the  Legislature  of  the  State 
of  Texas  levying  a  tax^upon  the  occupation 
of  selling  liquors,  malt  and  otherwise,  but 
not  of  selling  domestic  wines  or  beer,  was 
held  inoperative  so  far  as  it  discriminated 
against  imported  wines  or  beer,  but,  as  Tier- 
nan  was  a  seller  of  other  liquors  as  well  as 
domestic,  the  tax  against  him  was  upheld. 

In  the  case  at  bar,  petitioner  was  arrested 
by  the  state  authorities  for  selling  imported 
liquor  on  the  0th  of  August,  1890,  contrary  to 
the  laws  of  the  State.  The  Act  of  Congress 
had  gone  into  effect  on  the  8th  of  August, 
1890,  providing  that  imported  liquors  should 
be  subject  to  the  operation  and  effect  of  the 
state  laws  to  the  same  extent  and  in  the  same 
manner  as  though  the  liquors  had  been  pro- 
duced in  the  State ;  and  the  law  of  Kansas 
forbade  the  sale.  Petitioner  was  thereby 
prevented  from  claiming  the  right  to  proceed 
in  defiance  of  the  laws  of  the  State,  upon 
the  implication  arising  from  the  want  of  ac- 
tion on  the  part  of  Congress  up  to  that  time. 
The  laws  of  the  State  had  been  passed  in  the 
exercise  of  its  police  powers,  and  applied  to 
the  sale  of  all  intoxicating  liquors,  whether 
imported  or  not,  there  being  no  exception  as 
to  those  imported,  and  no  inference  arising, 
in  view  of  the  provisions  of  the  State  Con- 
stitution and  the  terms  of  the  law  (within 
whose  mischief  all  intoxicatine  liquors 
came) ,  that  the  State  did  not  intend  importe<i 
liquors  to  be  included.  We  do  not  mean  that 
the  intention  is  to  be  imputed  of  violating 
any  constitutional  rule,  but  that  the  state 
law  should  not  be  regarded  as  less  compre- 
hensive than  its  language  is,  upon  the  CTOund 
that  action  under  it  might  in  particular  in- 
stances be  adjudged  invalid  from  an  external 
cause. 

Congress  did  not  use  terms  of  permission 
to  the  State  to  act,  but  simply  removed  an 
impediment  to  the  enforcement  of  the  state 
laws  in  respect  to  imported  packages  in  their 
original  condition,  created  by  the  absenoe  of 
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«  specific  utterance  on  its  part.     It  imparted  •noe  o*  •  pufcUo  dutj,  to  impoee  a  floe  for  tkt 

no  power  to  the  State  not  then  possessed,  but  ne^iect  or  xefusal  to  perform  the  duty,  does  not 

4illowed  imported  property  to  fall  at  once  ^J^^^^JL^^Z^^ 

.u,K>n  arri  vaf  wi^n  the  lo^U^ji^f^^^^^^^^^  STSeSSt^SST^I^'lS^         SS 

It  appears  from  the  agre«i  statement  of  J^pUanoe. 

facts  that  this  liquor  arrived  in  Kansas  prior  ^."^            .^,,         ^        ^    ^        ^ 

to  the  passage  of^the  Act  of  Congress,  but  no  ^^^"^^[JSSSS  ^S!^;o?22te^~5S2^ 

questio^nis^resent^  SIhTSSSSJus^SSS^o^^^ 

the  importer  in  ^erence  to  Uie  withdrawal  ^^^  ^^   ^^  adequate  remedy  at  law. 

of  the  property  from  the  State,  nor  (»n  we  ^  ^  mandamus  may  taue  to  compel  a  <derk  of  a 

perceive  that  the  congressional  enactoent  is  oouoty  to  discharge  hto  dutiea  as  oleriu  and  to 

given  a  retrospective  operation  by  holding  it  ^i^y  the  commands  and  record  the  luooeedinca 

applicable  to  a  transaction  of  sale  occurring  of  oounty  commJaiioners  d0  /octo,  and  to  fdrbid 

lifter  it  took  effect.     This  is  not  the  case  of  him  to  assume  to  determine  any  conftert  between 

a  law  enacted  in  the  unauthorized  exercise  rival  commiasionerB;  it  is  a  question  of  flaot  to  be 

of  a  power  exclusively  confided  to  Congress,  determined  by  the  court  hearing  the  appUcadon 

but  of  a  law  which  it  was  competent  for  the  for  the   mandamus,   whether  the  petiUooei* 

State  to  pass,  but  which  could  not  operate  rather  than  their  contestants  are  the oommlBBloo- 

4ipon  articles  occupying  a  certain  situation  made  facto.                 i«4ft-l 

until   the  passage   of  the  Act  of  Congress.  -^„^  j«-,7  ##  vSo;      nlLua  M^  itK  1^1 

That  Act  in  ten£k  removed  the  obstacle,  and  ^^^^  ^J^  ^»  ^^'    -0««««  Ma9  U,  1S91. 

we  perceive  no  adequate  eround  for  adjudg.     .  ppjjAL  from  a  judgment  of  the  SapreiM 
ie^futd  ^be7o^T3  hav^^^^^^^^  4.  ^"^  ^^  ^V^ST ^^  ^f^ 

i^t^i^ro^n^^t ''  "^  ^'^^'^  '^'  "^^  '"   afon\r""l{e?iad^^^^  f^ 

JuiisSi^tffitte^^   not  in  virtue  of  the  ^^  ^  dSobeying  •  writ  of  manduiii.. 

law  of  Congress,  but  bemuse  the  effect  of     ^^   ^  ^  ^  ^       .  ,^ 

jurisdiction  could  attach  ^  Thoma.  Smith*  for  appeDant:      " 

The  dt4!ree  u  revened,  and  the  cause  remanded      qSti"  .*  "^^SZr!*^^y^\2Srwrm^\^.^t 

^Z{^^  ^"^''^'  •"  "^""•'^  """^  "^  ea™'^-  r^t"f1S?nd^^  ^  "^  "«* 
^^'^^^  flwpfe  V.  OMe, 8  CaL  167;  MendUhr.  Aunh 

Mr.    Justice  Harlan,  ifr.    Justice  Oray  S^9j2^^^^-^^^-^fif^«r*^»^* 
and  ifr.   Justice  Brewer  concurred  in  the  N.  Y.  467;  iPV«i^A  y.  Oowsn.n  lU^JMiStmU 
judgment  of  reversal,  but  not  in  all  the  rea-   y'Dunn,  Minor  (Ala.)  46, 12  Am.  Dec.  85. 
soning  of  the  opinion  of  the  court  When  tbe  right  of  the  peraon  atldnff  for  a 

writ  of  mandamus  appears  to  be  doubtful  the 

writ  will  not  be  granted. 

Peopie  v.    Presque  JUe  CbwUm  Smn,   9$ 
PEDRO  DELGADO.  Appt.,  Mich.  877. 

e.  The  writ  will  not  lie  to  oompd  tbe  doing  of 

FRANCISCO    CHAVEZ.  Sheriff  of  Sakta  «>  act  which  an  officer  ia  not  yet  under  obll- 

Pfi  County,  Tbbkitort  of  Nkw  Mbzioo.   gation  to  perform.  

StatSY.  Oraeeif,  11  Ner. 828. 
(8eeS.  a  Beporter*8  ed. 68S-«Q2.)  If  tbe  writ  exceeds  the  limiti  of  the  tel 

obligation  imposed  upon  the  lespcmdcnt,  &• 
Mandamus,  when  may  be  ordered  by  a  judge  in   writ  will  be  void. 
f)acation-4aw  of  Territory  of  New  Mexico^      High,  Extr.  Legal  Rem.  gg  18^  88^  688; 
power  of  court  to  punish  for  disobedience  of,  horn  v.  .fiZ^no^itA,  60  Me.  W. 
or  to  compel  obedience  to,  mandamus — when      The  commands  of  the  writ  being  In 
mandamus  may  issue — mandamus  to  compel  of  the  jurisdiction  of  the  Jodge^  flie  wiH  ii 
a  oounty  clerk  to  discharge  his  duties,  void. 

Exparte  Lange,  85  U.  &  18  WelL  188  (U: 
1.   By  the  laws  of  the  Territory  of  Hew  Mezloo  872);  Windsor  t.  McVeigh,  88  U.  a  874  (Mt 
a  peremptory  writ  of  mandamus  may  be  ordered   9^4) 

S2?^S>^  «  ta  S^fn^^^lSS^^f      No  penon  cut  be  paoisMd  for  ooBtnpt 

that  court  is  open  at  aU  times  for  hearing  appU-  „J"^^^^     * . w^^'u     i  Vy* nJ^Lr^y 

cations  for  and  iSBuing  writs  of  mandamus.  ^ort'^fl'*  j  jo  qi    o  m        ^      ^^ 

J.   The  provision  of  the  laws  of  the  Territory  of  ^'^ZP*  ^*  *».  (81:  216).  

New  Mexico,  autboriring  the  court,  whenever  a       ^  "®  punishment  nrait  be  nanHd  Of 

peremptory  mandamus  is  directed  to  a  public  court,  and  not  by  a  judp  in  vnontiOB. 
oflBcer,  body  or  board«oommandinff  the  perform-       Btate  T.  Btenem,  40  Kan.  118b 

NoTB.— ji«  to  quo  warranto;  its  nature  and  use,—  Asto  mandamus  to  oompd  etty,  town  or 

•see  note  to  Wallace  V.  Anderson,  5:  91.  levy  toe  to  pay  bond!  orlntirHt  on  te 

When  quo  warranto  wiU  He  against  a  corporation,  to  Davenport  v.  United  Statsa,  tk  VOL 

fiee  note  to  Ames  V.  Kansas,  28:  4899L  As  Ut  powers  of  onun  to  jmmUk  fstr 

When  mandamus  wiU  issue.   See  note  to  STOlunsr  note  to  JS^v  parte  Bobinsoo,  St  ML 

V.  SiUlman,  4: 283.  ThalthereisnoreolewofdsermvimiMkigfsrms^ 

Am  to  mandamus  to  control  inferior  courtr,  dtoers-  tempt;  limits  to  mle,— see  moIs  to  Vew  OiIhbii; 

4fon,-eee  note  to  JBxporte  Morgan, »:  las.  New  York  M.  &  Oo. «  864 
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Where  tbe  statute  specifically  describes  an 
oifeose  and  spedfic^y  prescriljes  the  punlsh- 
meDt  Uierefor,  all  other  kinds  and  decrees  of 
punishment  are  excluded  and  unauthorized. 

Banef  v.  8uUe,  6  Wis.  529. 

This  is  true  in  matters  of  contempt 

Biekl^nf  V.  Com,  2  J.  J.  Marsh.  572. 

The  provisions  of  the  Code  upon  the  subject 
of  contempts  are  a  limitation  upon  the  power 
of  the  court  to  punish  for  any  other  contempts. 

Dunham  v.  State,  6  Iowa,  245. 

Mesin.  John  H.  Knaebel  and  E.  L, 
Bartletif  for  appeUee: 

The  commitment  for  the  appellant's  contempt 
oi  the  district  court  in  his  ret usal  to  obey  law- 
ful mandate  of  that  tribunal  was  a  mere  coer- 
<vre  measure  in  tdd  of  the  execution  of  that 
mandate,  and  was  not  the  iDfliction  of  a  penalty. 

Rapalje,  Contempt,  $1  1;  Oromartie  ▼.  BlO' 
'  'den  (Jaunty  Comn,  86  N.  C.  211-215;  Ex  parte 
Edwards,  11  Fla.  174-186;  Ex  parte  Benshaw, 
«  Mo.  App.  474-477. 

The  power  to  punish  for  contempts  is  inher- 
ent in  ul  courts. 

Ex  parte  BMnaon,  86  U.  S.  19  Wall.  505- 
510  (22:  206-207):  Ex  parte  BoUman,  8  U.  S.  4 
Cranch,  76-94  (2:  554^61);  UniUd  States  y. 
Hudson,  11  U.  S.  7  Cranch,  82  (8:  259):  An- 
derson y.  Dunn,  19  IJ.  S.  6  Wheat.  204-227  (5: 
242-247);  Ex  parte  Terry,  128  U.  S.  289-308 
<82:  406-40X):  Ehe  parte  Savin,  181  U.  S.  267 
(83:  160);  a  ^parU Cuddy,  Id.  280  (154);  Cart- 
wrighfs  Case,  114  Mass.  280-288;  ArnM  y. 
Om.  80  Ey.  802;  Ex  parte  Bobinson,  86  U.  S. 
19  WaU.  6i0  (22:  2U7). 

Tbe  exercise  of  the  power  of  punishment  for 
contempt  of  their  orders  by  courts  of  general 
Jurisdiction  is  not  subject  to  review  by  writ  of 
error  or  appeal  to  this  court. 

Eg  parte  Terry,  128  U.  S.  289,  806  (82;  405. 
406):  Ex  parte  Kearney,  20  U.  S.  7  Wheat.  38. 
43  (6:  891«  892):  Crosby  y.  Lord  Mayor  cf  Lon- 
don, 8  Wils.  188. 

The  Judgment  of  the  district  court  was  not 
suaailable  collaterals^. 

Exports  Lanye,  &  U.  S.  18  WalL  168(21: 
«72);  TarbU^s  Case,  80  U.  8.  18  Wall.  897  (20: 
Wt)\  Beg,  y.  Paty,  2  Ld.  Raym.  1105;  Peopie 
y.  ifmrins,  1  Hill,  161;  Grignonv.  Astor,  43  U. 
$.  2  How.  841  (11:  292);  Ex  parte  Watkins,  28 
U.  a.  8  Pet.  207  (7:  664);  Ex  parte  Tarbrough, 
110  U.  8.  664  (28:  274);  Exparte  Parks,  93  IJ. 
JS.  28  (28:  788);  MeCormiek  y.  SulUvant,  23  U. 
S.  10  Wheat  192  (6:  800);  United  States  Bank 
y.  Mass,  47  U.  8.  6  How.  89  (12:  384);  Kenne- 
dyy.  Bankef  Georgia,  49  U.  8.  8  How.  586(12: 
1209);  Huff  y.  Hutefiinson,  55  U.  S.  14  How. 
<666  (14:  668);  Sheldon  r.  Wright,  5  N.  T.  497; 
Dydtman  y.  Hew  York,  6  N.  T.  484;  Segee  v. 
Tkomas,  8  filatchf.  11;  Exparte  Cuddy,  131 U. 
8.  880  (88: 164);  Ex  parte  BoyaU,  117  U.  8.  241 
<29:  868);  Ex  parte  Fon^ia,  Id.  617(99^;  Wales 
y.  Whitney,  114  U.  8.  564  (29:  277);  &  parU 
Minan,  119  U.  8.  684(30:  613);  Be  Hunting- 
ion,  187  U.  8.  68  (84:  667);  Be  Lancaster,  Id. 
888  (718);  Church,  Habeas  Corpus.  §  288;  Be 
Prime,  1  Barb.  840:  BeLybarger  (Wash.)  Feb. 
29, 1891;  BeSehenek,  74  N.  C.  607. 

This  court  ou^t  to  decline  jurisdiction. 

PotU  T.  Ohumasero,  92  U.  8.  858  (23:  499). 

Tbe  court  had  lurisdiction  to  determine  the 
<Iiieition  of  suffloenc^  of  the  petition,  and  its 
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decisions  of  the  point  cannot  be  assailed  col- 
laterally. 

Be  Converse,  137  U.  8.  624  (34: 796);  Be  Lane, 
135  D.  8.  443  (34:  219);  Be  Coy,  127  U.  8.  731 
(32:  274);  Be  Wight,  134  U.  8.  186  (83:  865); 
Be  Orimley,  137  U.  8.  147  (84:  636);  Ex  parte 
Harding,  120  U.  8.  782  (30:  ^2^);  Ex  parU  Bige- 
tou),  118  U.  8.  328  (28:  1005);  ExpnrU  Croveh, 
112  U.  8.  178  (28:  690);  Exparte  Parks,  98  U. 
8.  18  (28:  787). 

Where  a  Judgment  is  excessive  in  amount, 
the  error  may  be  corrected  by  eliminating  the 
excess  either  absolutely  or  conditionally. 

Bank  of  Kentucky  y.  AshUy,  27  U.  8.  2  Pet. 
827  (7:  440);  Hopkins  y.  Orr,  124  U.  8.  510 
(31:  523);  Beynolds  y.  United  States,  98  U.  8. 
145  (25:  244);  People  y.  Liseomb,  60  N.  Y.  659; 
People  y.  Baker,  89  N.  Y.  466.  467;  Ex  parte 
Gibson,  81  Cal.  619. 

The  appellant  was  by  the  Territoilal  8tatute 
required  in  his  petition  to  state  the  specific 
grounds  of  his  complaint. 

BobertsY.  Beilly,  116  U.  8.  80  (29: 544). 

No  new  objection  can  by  afterthought  or 
expedient  be  now  introduced  into  the  case. 

SpteM  Y.  Illinois,  128  U.  8.  181,  Ibl  (81:  80, 
91);  Baldwin  y.  Kansas,  129  U.  8.  52  (32:  640); 
Dahl  v.  Montana  Copper  Co,  182  U.  8.  264  (83: 

This  court  has  no  Jurisdiction  to  entertain 
this  appeal,  because  the  decision  below  was  not 
'*upon  any  writ  of  habeas  corpus  involving  the 
question  of  personal  freedom. ' 

9  8tat.  446,  §  10;  Ex  parte  BoUman,  8  U.  8. 
4  Cranch,  75,  103  (2:  554.563);  ExparUHung 
Hang,  108  U.  8.  552  (27:  811):  Farnsworth  y. 
Montana,  129  U.  8  104  (82:616);  United  States 
y.  PaeijU  R  Co.  106  U.  8.  263  (26:  1021);  Potts 
V.  Cbumasero,  92  U.  8.  358  (23:  499);  Kurtz  v. 
Moffltt,  115  tr.  8.  487  (29:  458);  Be  Snow,  120. 
U.  8.  274  (80:  658);  Vigel  y.  Naylor,  65  U.  8. 
24  How.  208  (16:  646);  Hsnry  v.  Ball,  14  U.  8. 
1  Wheat.  1  (4: 21);  Davis  y.  Wood,  Id.  6  (22); 
ChoUau  y.  Marguerite,  37  U.  8.  12  Pet.  507 
(9:  1174). 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

On  the  13th  of  January,  1891,  Abraham 
8taab,  William  H.  Nesbitt  and  Juan  Garcia 
filed  in  the  District  Court  of  the  First  Judicial 
District  of  the  Territory  of  New  Mexico,  and 
presented  to  the  Judge  thereof,  their  petition, 
in  which  they  set  forth  certain  facts,  showing, 
as  they  claimed,  that  thev  had  been  elected,  at 
the  general  election  in  ffovember  preceding, 
members  of  the  board  of  countv  commissioners 
of  Ssnta  F6  County,  in  the  Territoiy  of  New 
Mexico;  and  further  alleged  that  on  the  2d  day 
of  January,  1891,  they  bad  duly  quidified  as 
such  commissioners;  that  at  the  same  election 
Pedro  Delude  bad  been  duly  elected  probate 
clerk  of  said  county,  and  bad  qualified  as  such 
officer;  that  by  virtue  thereof  be  became  and 
was  the  acting  clerk  of  the  board  of  county  com- 
missioners, and  had  possession  of  the  records, 
books,  files  and  papers  of  that  office;  that  after 
their  qualification  as  such  board  they  demanded 
of  bin  to  produce  tbe  books,  and  to  record 
their  proceedings  as  such  board;  and  that  be 
refused  so  to  do  or  to  in  any  manner  recognize 
them  as  the  board  of  county  commissioners. 
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JiiTlBdiotlcm  to  try  and  sentenoe  an  American  tea- 
man for  the  crime  of  murder  oommltted  on  board 
of  an  American  ship  in  the  Harbor  of  Yokohama 
In  that  empire. 

&  It  has  been  the  imif  orm  praotloe  of  ciTillaed 
goyemments  for  centariea  to  i>roylde  consular 
tribunals  in  other  than  Ohristtan  countries  for 
the  trial  of  their  own  subjects  or  dtiieos  for  of- 
fenses commiUed  in  those  countries,  and  for  the 
settlement  of  dyfl  disputes  between  them;  the 
establishment  of  such  tribunals  has  been  among 
the  most  important  subjects  for  treatj  stipula- 
tion. 

&  This  iroTemment  has  power  to  make  treaties 
with  fordgn  governments  for  the  exercise  of 
judicial  authority  in  their  countries  by  Its  officers 
appointed  to  reside  therein. 

i.  It  li  no  valid  objection  to  a  trial  of  a  felony  by 
a  consular  tribunal  that  the  trial  takes  place 
without  an  indictment  l>y  a  grand  jury,  and  that 
the  accused  cannot  have  a  jury  on  the  trial  of  the 
offense. 

lb  The  guarantees  which  the  Constitution  affords 
against  accusation  of  capital  or  infamous  crimes, 
except  by  indictment  by  a  grand  jury,  and  for  a 
trial  by  a  jury  when  thus  accused,  ^ply  only  to 
dtlsens  and  others  within  the  United  States,  or 
who  are  brought  there  fof  trial  for  alleged  of- 
fenses committed  elsewhere,  and  not  to  residents 
^r  temporary  sojourners  abroad. 

S.  llie  Constitution  can  have  no  operation  in  an- 
other country,  and  therefore,  when  the  represen- 
tatives or  officers  of  our  government  are  permit- 
ted to  exercise  authority  of  any  kind  in  another 
country,  it  must  be  on  such  conditions  as  the  two 
countries  may  agree. 

7.  Although  the  deck  of  a  private  American  vessel 
is  considered  for  many  purposes  constructively 
as  territory  of  the  United  States,  yet  persons  on 
board  of  such  vessels,  whether  officers,  sailors  or 
passengers,  cannot  Invoke  the  protection  of  the 
provisions  of  the  Constitution  as  to  indictment 
and  trial  by  jury  untU  brought  within  the  actual 
territorial  boundaries  of  the  United  States. 

8.  The  provision  in  the  Treaty  of  1867,  between 
Japan  and  the  United  States,  that  Americans 
committing  offi^nses  In  Japan  shall  be  tried  by  the 
American  'consul-general  or  consul,  and  be  pun- 
ished according  to  American  law,  continued  in 
force,  notwithstanding  the  subsequeot  Treaty 
with  Japan  of  July  £B,  1888. 

t.  Theoff^mseof  murder  committed  on  board  of  a 
vessel  ot  the  United  States  in  Japanese  waters  is 
triable  before  the  American  Consular  Court  in 
Japan. 

10.  The  provision  of  the  Statute  (Bev.  Stat.  sec.  730), 
that  the  trial  of  all  offenses  committed  on  the 
high  seas  shall  be  in  the  district  where  the  offend- 
er is  found  or  into  which  he  shall  be  first  brought, 
does  not  exclude  the  jurisdiction  of  the  consular 
tribunal  to  try  a  similar  offense  committed  in  a 
foreign  port  in  which  that  tribunal  is  established 
and  the  offender  is  not  taken  to  the  United  States. 

11.  A  subject  of  Great  Britain  by  enlisting  as  one 
of  the  crew  of  an  American  ship  becomes  an 
American  snamsn  and  subject  to  American  laws. 

]&  Where  a  person  is  convicted  by  a  consular 
court  having  jurisdiction,  and  sentenced  to  death 
for  murder  and  is  pardoned  on  condition  that  he 
be  imprisoned  for  life  in  a  penitentiary,  by  his 


acceptance  of  such  conditional  paidon  he  ba- 
comes  bound  by  the  condition. 

nSTo.  1688.] 
ArguedAprilSO,  May  1,1891.    Deeii§dM^S5^ 

1891. 

APPEAL  from  an  order  of  the  Ciroalt  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  New  York  denying  the  discharge  from 
imprisonment  of  the  appellant  on  habeas  cor- 
pus and  remanding  him  to  the  penitentiary  in 
pursuance  of  the  commutation  of  bis  sentence 
to  imprisonment  for  life.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Georipe  W.  Kirehwey*  for  appel- 
lant: 

The  crime,  having  been  committed  on  board 
an  American  vessel,  although  su<di  yessel  was 
lying  in  the  harbor  at  Japan,  was  not  commit- 
ted within  the  territorial  jurisdiction  of  the- 
consular-general  court,  but  within  that  of  the 
United  States.  It  was  cognizable  only  by  the 
domestic  tribunals  ot  the  United  States. 


Wheat.  Int.  Law  (Boyd)  §8 110. 110a;  Wbart 
iw,  6§  15. 125;  Sto^  ~ 

U.  8. 18(28:  190);  1  Kent,  Oom.  (12th  ed.)l56. 


Dig.  Int.  Law,  6§  15, 


\iiMm  ▼.  HalU,  91 


note;  Wheat,  Int  Law  (Dana)  §  95,  nofe  58: 
Whart.  Cr.  Law,  §  289. 

A  foreign  port  is  resarded  as  beinff  within 
the  high  seas  and  the  ship  as  a  part  of  the  ter- 
ritory of  the  State  to  which  she  Wongs. 

VniUd  8tate$  y.  Rim,  1  GaU.  824;  United 
iSto^y.  SN^rt;f^4filatchf.420;  United  8tfttet 
y.  Pirates  AS  U.  S.  5  Wheat  184  (5:  84);  United 
States  y.  Gordon,  5  filatchf.  18;  Seg.  t.  Ander- 
son, 11  Oox,  C.  C.  198. 

If  it  be  daimed  that  the  offense  in  qoestion 
was  committed  in  Japan,  and  not  upon  the 
high  seas,  the  consular  jurisdiction  oT  the  Unit- 
ed States  is  wholly  excluded  by  the  fact  that 
the  record  does  not  disclose  facts  conferring 
jurisdiction  under  the  treaties  and  laws. 

Cooley,  Con^t.  Lim.  (8tb  ed.)  600;  Hurd,. 
Hab.  Corp.  §§  870.  898.  894;  Oalpin  y.  JPoffe,. 
85  U.  8.  18  Wall.  88tf  (21:  982};  People  y.  War- 
den, 1  dent.  Rep.  178,  100  N  Y.  20;  Church„ 
Hab.  Corp.  i  888. 

It  does  not  appear  that  Ross  was  a  citizen  |f 
the  United  Sanies. 

The  consular  court  could  not  render  a  judg* 
ment  oyer  against  a  person  of  foreign  birth  not 
a  citiasen  of  Uie  TJnited  States  in  Japan. 

7  Ops.  Atty-Gen.  495;  1  Whart.  Dig.  Int 
Law,  125,  808:  2  Whart  Dig.  Int  Law,  258; 
Vattel,  chap.  17,  g§  291.  292. 

The  accused  was  entitled  under  the  Consti- 
tution to  presentment  or  indictment  of  a  grand 
jury. 

Amendments  to  Const  art  Y. 

Mr.  A.  X.  Parker*  Assistant  Atty-Oen,,. 
for  appellee: 

The  prisoner  by  accepting  this  grant  of  par- 
don and  entering  upon  the  performance  of  its 
condition  is  preduded  from  now  going  back  of 
the  accepted  grant  to  test  the  triafprooeedings. 

Bos  parte  WeUs,  09  U.  8. 18  How.  807,i  m 


As  to  iurisdietUm  of  state  and  XTMted  States  oourts, 
as  to  terrUory  and  cjfense,  seenoCe  to  United  States 
y.  Beyans,i:  404. 

As  to  what  is  due  process  €f  lafw,sisfb  note  toPear> 
son  y.  Yewdall.  Us  481 

AstoFtftemmAmendssmiitolMtedatalssCon^ 
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•tttuMom  tts  ecnstruetkm  and  ^set  see  note  t» 
CTnlted  States  y.  Beeee,  S8:  &n, 

Asto  igeet  of  pardons,  see  note  to  Axmstioncis 
Poondry  y.  United  States,  IS:  88L 

As  to  oondMonal  pardons,  stsfs  note  to  Bx  parte 
Welk,Ue4tL 
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18901 


Rofls  Y.  MoInttrb. 


4B»-i8(^ 


1455] 


(16: 481, 425);  Paschal,  Const  (8d  ed.)  172,  ITS; 
On$M8tate$Y.  TFtZfim,  82  U.  a  7  Pet  150  (8: 
640). 

The  appellant,  altbongb  an  alien,  is  never- 
theless amenable  to  the  law  of  the  United 
States. 

8  Whart.  Diff.  Int  Law,  §  881;  Whart  Cr. 
Law.  $  280,  270:  Beg.  v.  And&rson,  L.  R.  1  0. 
0.  Reserved,  161;  2  PhilL  iDt  Law,  809; 
United  Statei  v.  Sblmei,  18  U.  8. 6  Wheat  412 
(5:  122). 

The  procedore  of  consular  courts  is  not  un- 
constitutional. 

Whart  Di^.  Int  Law,  806;  2  Hare,  Const 
Law,  860,  872;  8hield$  y.  Thomas,  69  U.  8.  18 
How.  262  (16:  872);  Barton  y.  Barbour,  104 
U.  8.  188  (26:  675);  Warden,  Consular  Estab- 
lisbments;yan  Dyck,  Capitulations;  Gen.  Doc. 
1^0.  8,  6pec.  Sess.  1881;  Tarrinjr,  British  Con- 
sular Jurisdiction  in  the  East  ^ndon  ed.  1887) 
chap.  1;  Be  Joeeph  8tupp,  11  Blatchf.  124. 

The  lurisdlction  of  the  consular  courts  is  reo- 
ognizea  in— 

Steamer  Spark  y.  Lee  Ohai  Cfhum,  1  8awy. 
718;  Taeavmon  y.  TwmMey,  5  Sawy.  79;  fhs 
Pino'On.lBtLWY.H^  Ths Ping-On  w.Blethen, 
11  Fed.  Rep.  607;  United  States  y.  Smiley,  6 
Sawy.  616;  Daineee  y.  Hale,  91  U.  8.  18  (28: 
190):  Mahoney  y.  Unit$d  Statee,  77  U.  8. 10 
Wall.  66,  67  (19:  865). 

Mr.  Justice  Field  deliyered  the  opinion  of 
fbe  court : 

The  petitioner  below,  the  appellant  here, 
is  imprisoned  in  the  penitentiary  at  Albsmy 
in  the  State  of  New  York.  He  was  oonyicted 
on  the  20th  of  May,  1880,  in  the  American 
consular  tribunal  in  Japan,  of  the  crime  of 
murder  conmiitted  on  board  of  an  American 
ship  in  the  Harbor  of  Yokohama  in  that  em- 
pire, and  sentenced  to  deatii. 

On  the  6th  of  August  following  his  sen- 
tence was  commuted  by  the  President  to  im- 
prisonment for  life  in  the  penitentiary  at 
Albany,  and  to  that  place  he  was  taken  and 
there  he  has  eyer  since  been  confined.  Nearly 
ten  years  afterwards,  on  the  19th  of  March, 
1890,  he  applied  to  the  Circuit  Ck)urt  of  the 
United  States  for  the  Northern  District  of 
New  York  for  a  writ  of  habeas  corpus  for 
his  disdiarge,  alleging  that  his  conyiction. 
sentence  and  imprisonment  were  unlawful, 
and  stating  the  cause?  thereof  and  the  attend- 
ant circumstances.  The  writ  was  issued 
directed  to  the  superintendent  of  the  peni- 
tentiary, who  made  return  that  he  hela  the 
petitioner  under  the  warrant  of  the  President, 
of  which  a  copy  was  annexed  and  is  as 
follows : 

"Rutherford  B.  Hayes,  President  of  the 
United  States  of  America,  to  all  to  whom 
these  presents  shall  come.  Greeting : 

**  Whereas,  John  M.  Ross,  an  American  sea- 
man on  board  of  the  American  ship  'Bullion, ' 
was,  on  the  20th  day  of  May,  1880,  convicted 
of  the  crime  of  murder,  committed  on  board 
the  said  ship  'Bullion,'  then  in  the  Harbor 
of  Yokohama,  Japan,  before  Thomas  B. 
Van  Buren,  Esquire,  consul -general  of  the 
United  States  at  S^anagawa,  Japan,  holding 
court  at  that  place,  and  was  by  said  consul- 
general  on  such  conyiction  af  (H-esaid,  In  pur- 
suance and  by  authori^  of  the  statutes  of  the 
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United  States  to  that  end  made  and  proyided, 
sentenced  to  be  hanged,  'at  such  time  and 
place  as  the  United  States  minister  in  Japai^ 
may  direct,  according  to  law ;' 

"  And  whereas,  Mr.  Bingham,  the  United 
States  minister  aforesaid,  on  the  22d  of  Maj 
following,  approved  the  proceedings,  ver- 
dict and  sentence ; 

**  And  whereas,  the  said  minister  has  post- 
poned the  execution  of  sentence,  believinj^ 
the  ends  of  Justice  demand  it,  and  has  sub- 
mitted the  record  of  the  case  to  the  Depart- 
ment of  State  for  the  President's  consider- 
ation and  for  commutation  of  sentence  or 
pardon,  if  deemed  advisable ; 

**  And  whereas,  the  President,  upon  a  careful 
consideration  of  the  facts  and  circumstances- 
of  the  case  as  they  were  presented  in  the- 
record  of  the  prooeedin^^s  and  by  a  report 
from  the  Secretary  of  State,  has  arrived  at 
the  conclusion  that  the  ends  of  Justice  will 
be  fulfilled  bv  the  infliction  of  a  lesa  severe- 
punishment  than  that  of  death : 

''Now,  therefore,  be  it  Imown  that  I,  Ruth- 
erford B.  Hayes,  President  of  the  United 
States  of  America,  in  consideration  of  the 
premises,  divers  other  good  and  sufficient  rea- 
sons also  me  thereunto  moving,  do  hereby  par- 
don the  said  John  M.  Ross  on  condition  that 
the  said  John  M.  Ross  be  imprisoned  at  hard 
labor  for  the  term  of  his  natural  life  in  the 
Albany  Penitentiary,  in  the  State  of  New 
Yoric. 

"  This  order  will  be  carried  into  effect  under 
the  direction  of  the  Secretary  of  State. 

"In  testimony  whereof  1  have  hereunto 
signed  my  name  and  caused  the  seal  of  the 
United  States  to  be  afiElxed. 

"  Done  at  the  City  of  Washington  this  oixth 
day  of  Auffust,  A.  D.  1880,  and  of  the  inde- 
pendence 01  the  United  States  the  one  hundred 
and  fifth. 

"[Seal].  R.  B.  Hayes. 

"By  the  President: 

"  Wm.  M.  Evarts,  Secretary  of  State.* 

To  this  warrant  was  annexed  a  copy  of  the 
petitioner's  acceptance  of  the  conditional 
pardon  of  the  President,  certified  to  be  correct 
by  the  United  States  consul-general  at  Japan. 
It  is  as  follows : 

"I,  John  M.  Ross,  the  person  named  in  the 
warrant  of  conditional  pardon  granted  to  me 
by  the  President  of  the  United  States  of 
America,  dated  the  6th  day  of  August,  1880, 
and  of  which  the  foregoine  is  a  correct  copy, 
do  hereby  acknowledge  the  delivery  of  said 
original  warrant  of  conditional  pardon  to 
me,  and  do  hereby  voluntarily  and  without 
qualification  accept  said  conditional  pardon 
witii  the  condition  thereof  as  therein  stated, 
to  wit,  that  'I,  Rutherford  B.  Hayes,  Preai- 
dept  of  the  United  States  of  Aooerica,  etc., 
etc.,  do  hereby  pardon    the  said  John  M. 
Ross  on  the  condition  that  the  said  John  M. 
Ross  be  imprisoned  at  hard  labor  tot  the  teraa. 
of  his  natural  life  in  the  Albany  Penitentiary, 
in  the  State  of  New  York.' 

"John  M.  Ross. 

"Eanagawa,  Yokohama,  Japan,  Febnuux 
28th,  1^1. 

"Witness :  Thoa.  B.  Van  Buren, 

"U.  &  Coiiiiil'QeneTal.' 
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4BS-48D  BmuMB  Uoubt  or  the  Usitid  8ti.tii.  Oor.  1 


^„!:^^^r!!^JS^,^7^lSi      appeal  from  m  order  of  the  OreailCoort 

«  between  tbemi  ttae    '■^^^  <>'  New  York  denytoi  tbediwdimTge  tram 
malt  bMbeeo  amons    imprtaonment  of  the  appellant  on  halMM  VX- 


tr^uidBtniteoMiDAiiiertoaiiaek*      aooaptanoe  of  noh  oondltlami  piflfrn  ka  be~ 
man  TOT  tlnoiiiDeotmiinlerooiiiiiilttad  on  board       oomea  bound  bj  tbe  oondfUon, 
of  an  American  Bblp  In  tlie  Harbor  of  Tokohama  r^^  1888.1 

IntbatemplM.  ArgMtdApraS0,kay'l.l891.     DuUHMtrMB, 

t.    It  baa  been  the  nnttorm  practloa  of  uiTllInd  1891. 

SOverDmenli  for  oenturtsE  to  prorlde  oonaolar 
trtbunala  tn  other  than  OhrMUn  o 
tfaetrialol  tfaetrownBubjeotsorotl 

fensea  oommltted  In  thoM  oanntrlea,  aud  for  the  j 
eettlement  of  cItD  diaputea  bet* 

ealabUabnient  of  auoh  tribniull  bk.  »_^u -uw-B      -,..  .  ^^ _  — 

the  meet  Important  inbleota  for  traa^  sUpnla-  puB  and  remandlDg  Dim  to  thv  penfUntiaiT  id 

Uon.  puTsuauoe  of  tbe  commutatlou  of  bis  ■enteooe' 

a  Tbls  in)T«rniDent  baa  power  to  nuke  tieatlea  lo  imprloonment  tor  life.  4ffirmei. 
with  tor^vn  Bovemmenta  for  tbe  ezerolae  of  The  fads  are  stated  la  tbe  opinloD. 
JudloUlauthorl^lD tbelroouatrlesbrllaoflloen       Mr.  Qaoiv*  V-  KIroliwwr,   for  ^tpel- 

appointed  to  realtle  tbetela.  lant: 

«.    It  is  no  valid  obleaUan  to  a  trial  of  afelonrb;       The  crime,  havlDff  been  (^mmht«d  on  botttt 

■  conmilAT  trlhnnal  that  tbe  trial  takea  plaoa  an  American  vesael,  allbou^  sucb  tiwiiI  wb> 

wltbont  an  iDdlctment  by  a  ffrand  Jdtt.  and  that  lying  In  the  harbor  at  Japan,  was  not  commil- 

theaocuaedcannothaveajurronthetrlaloftbe  ted  wjtlilo  the  territorial  Jurisdiction  of    the 

"''*''•••  consular-general  court,  but  within  that  o(  the 

UnsUtuUoD  afforda  jj^i^^  Slates.     It  was  civnlabte  only  by  Ibe 

-      .u   ,^,  .       .„-        "i".     """T^  domestic  tribunalsol  the  United  SUtea. 

except  by  Indictment  by  a  grand  Jury,  and  for  a         -arx,-.,  Tni   TAwfRAvfllSftllA  1irki7wii.M 

trial  by  a  Jury  wben  thus  aoonsed.  apply  only  to  tM^^  jt^'-f^w   SriM-'SW^^ 

dttiena  anfl  others  within  the  United  Btate^  or  Dig  ^■'i-,^'^'J,«  ^^'i^j  n^^Jf,  ff^M 

who  are  brought  there  fot  trial  for  alleged  of.  U.  8.  18(28:  190);  1  Kent^Oom.(l3lb  Bd.)lM, 

fenHa  oommllted  elsewbere,  and  notto  mldenla  »«"■'  Wheat,  Int    Law  (Dana)  §  OS,  mtti  tS: 

(r  temporary  BO joumeia  abroad.  Wbart.  Cr.  Law,  §  369. 

•.   rnie  OoQBtltiitlon  can  have  no  opeiaUon  tn  ao-        A  foreign  port  Is  regarded  as  being  within 

other  ooantry.  and  therefore,  wben  the  repr«een-  the  higb  seas  and  Ihe  ship  as  a  part  of  tbe  ter- 

oera  of  our  govemment  are  permit-  HtoiT  of  the  State  towhicb  she  oelonn 

e  authority  of  any  kind  In  another        Vnitei  StaUt  7.  &M,  1  CUL  V^  Umilet 

oonntry,  It  inuEt  be  on  euoh  oondltlons  aa  the  two  BtaUfv  Btagritt  4Blatcbf  4iM-    UiUUiBbiUt 

oonntrlce  may  agree.  T,  flirWlS  U.  8. 6  Wheat  IH  fS:  M;  Vtdtti 

T.    Attbougbthedeckof  aprlynleAmericanT«ase1  dtofas t.  Gordon,  S  Blatcht.  16;  £«.▼.  ^aAv^ 

Ib  considered  for  many  purpcees  oonstmotlTely  ^^^  jj  Qgj   Q  Q   jgg 

board  of  anon  yeeaels,  wnethpr  ofnoOTSi  aalKHts  or  _„,^  t^^wnminoA   t«    T^nan    m^^  >u,*  ,,,  ..     .■.  . 

pamenger.,  cannot  iDToke  tbe  protection  of  the  ?^"  S^S^I^ln^wCf  JSS,^T?£??T^ 

provtalona  of  the  ConstltutlOB  ss  to  tadtotmeot  ^^'  ?'«  ^^f^ij"?!**?^*^  1^!^. 

and  trial  by  Jury  untti  brought  within  the  actual  erf^Slates  Is  wboUy  faclndcd  by  Ibe  <Mt  that 

territorial  boundarica  of  the  United  Slates.  the  record  does  not  disclose  facU  taoStsmg 

a    Tt,-  ^„,Hri»„  >„  .ho  -P-iut.  nf  iiwT  hf...^,  jurisdiction  under  the  treatleg  aod  lawt. 

B.    Tiie  pronnon  in  the  Treaty  or  isn,  between  ■• , -, . ,         -^.       ., ,  -jj-     -- , 

Japen  and  the  United  States,  that  Americans  „*^3fy'  ^S'LJ-iSi  '£5  '^\^'    ^^' 

oommlttlnB  offpnaei  In  Japan  ihall  betriedbythe  ga^  Gorp.  |S  «0,J^a94;  Qa^*  ▼.  Aft, 

American  oonaul-geneialoroonfflil.  and  be  Jun.  85  U.  S.  18  Wall.  MtltSl:  gWj!  AmIsT.  1&- 

Uhed  Bocording  to  American  law.  oundnued  In  dm.  1  Cent.  Sep.  178.  100  N   T.  Wt;  Chnreb. 

force.  DotwithstBDdtog  tbe  subsequent  n«aty  Hab,  Corp.  g  Sra, 
with  Japan  of  July  £8, 18S8.  It  doca  not  appear  that  Bo«  WM  a  oitInB|f 

■,    Tbeof''nBeof  murderoomndttedonboaTdof  a  tbe  Ualted  S'nto. 
vesel  oi  tbe  (Tnlted  Btatca  In  Japanese  wat«Ti  li       The  consuliir  court  oould  Mt  noder  a  tadg- 

Driable  before  the  Amerioui  Consular  Oourt  In  ment  over  agalaatspersooot  foreign biltt  M* 

Jspan-  a  citizen  of  Ibe  tJnlled  StatM  In  Ja|Mn. 

H).   The  pioTlElon  of  the  Statute  (Bev.  Stat.  aeo-nO).       7  Qng.  Atty-Qen.  496;  1  Wbart.  1^.191. 

thst  the  tria]  ot  all  offenses  oommltted  on  the  I^w  fge  QQg.  3  TfTharL  IMg.  InL  Imt    Ml' 

Ugh  seaa  shall  be  In  tbe  dlatrlot  where  the  offend-  VaUel   chap    17  SS901  flBsT 
^'°",°  ™[n^i°tirJ'i^^!!Sl!!i^".'i;!SS2li       Tbe'acctirf  WSI  entitled  nndw  the  OoHll- 

do««notoi<ai^ttejuris^otionof  theomwolar  toUon  tODreeentmentor  tadfctaioatot*  «Mi4 

tribunal  to  try  a  similar  offense  oommltted  In  a  J""""  •"  imwutmoumi  luuKUHHtma  pane 

foreign  port  In  wbloh  that  tribunal  HestaMlsbed  y"J-      ,       ^.    ^    ^     ^  » 

-  -    "^ ■    ~-    --.tm.       Amendments  to  Const,  art.  T. 

at-mam  cenuat^asone  ,J?li^  ^"^'  ^"'^  ^^' 

tt    Where  a  person  Is  oonrloted  by  a  oonsular  ^o"""*  ?'^?,5??','*"  E!I*'3i''^5 

court  baring  jurirtloHon,  and  sentnoMi  to  death  rondlHon  Upiediided  from  now  nteg  b^  rf 

formurderandlipardonsdonaoDdltionthatbe  Ibewtwptedmntto tM tbetrUpfOMadtaft 
be  Imprisoned  for  life  In  a  penttsstttorr.  by  his       Oa  parte  tPsKt,  89  U.  fi.  U  How.  107,.  Bl 


son  T.  Tewdan.  H:  4SB. 


UH  Ross  ▼.  HcIdttbi. 

lis-,  m,  420);  P«Bcbal,  Const.  ^  ed.)  172. 178;  United  States  to  tbst  end  msde  and  prarlded, 
OmM  atatet  T.  Wilton,  82  D.  &  7  Pet.  ISO  iB:  sentenced  to  be  hanged,  'st  sncb  time  and 
Wl  place  OS  the  United  States  minister  in  Japtu> 

The  appellsnt,  although  an  alien,  is  never-  ma^  direct,  according  to  law ;' 
Ibclen  amenable  to  the  law  of  the  United       "And  whereas,  Hr.  Bingham,  the  United 
Buto.  Stales  minister  aforesaid,  on  the  32d  of  May 

SWbart.  IMk.  lot  Law,  ^  881;  Wbart.  Cr.  following,  approved  the  proceedings,  ver- 
U«,  S  269,  270;  Beg.  v.  Anderton,  L.  R.  1  C.   diet  and  sentence ; 

C.  Rnerved,  161:  2  FhiU.  Int.  Law,  809:  "And  whereas,  the  &ald  miniBter  has  p08t- 
UnOtd  lHatet  V.  Eblmet,  18  v.  S.  5  Wheal.  Hi  poned  the  execution  of  sentence,  believing 
(G:  M).  the  ends  of  justice  demand  it,  and  has  sub- 

Tbe  procedure  of  consolar  coorts  is  not  on-  mitted  the  record  of  the  case  to  the  Depart- 
tontiniUoDsJ.  ment  of  State  for  the  President's  consider- 

Vbart  Dlft-  InL  Law,  806;  3  Hare,  Const,  atlon  and  for  commutation  of  sentence  or 
law,  geo.  672;  8MMi  y.  Thomat.  69  U.  S.  18  pardon,  if  deemed  advisable ; 
Em.M2(lB:  872);  Barttm  v.  Barbour,  104  "And  whereas,thePreBldent,  upon* careful 
TI.  B.  188  OWi  67S):  Warden,  Consular  Estab-  couHlderation  of  the  facte  and  circumstences 
]UiDKiili;Van  Dyck,  CBpItufations;  Qen.  Doc.  of  the  esse  as  thej  were  presented  in  the- 
llo.t,Cipec.  Bess.  It^i;  Tarring,  British  Con-  record  of  the  proceedlnfcs  and  by  a  report 
nluJurisdictlon  In  the  Esst  (London  ed.  1887)  from  the  Secretary  of  State,  has  arrived  at 
cku.1;  fifi/MspA  :8(iuip,  11  Blatchf.  124.  the  conclusion  that  the  ends  of  justice  will 

lu  jurisdiction  of  the  consular  courts  U  rec-  be  fulfilled  bv  the  infliction  of  a  less  severe 
tpilta  in —  punishment  than  that  of  death : 

^laiiwr  Spark  v.  Lt»  Ohoi  Ohum,  1  Sawy.  "  Now,  therefore,  be  it  known  that  I,  Rutb- 
TI!;  Tamytnon  v.  TuxmMss.  B  Sawy.  79;  TAt  erford  B.  Hayes,  President  of  the  United 
'Vajh(h,7  8awv.  488;  T/uFinff-Oay.  BUthea.  States  of  America,  in  consideration  of  tha 
U  FhL  Rep.  607;  Unittd  BtaUt  y.  SmiUf/,  6  premises,  divers  other  gnod  and  sufficient  rea- 
Biwj.  SIB;  Saitut  V.  Halt,  91  U.  S.  18  (28:  sons  also  me  thereunto  moving,  do  hereby  par- 
110):  Milium^  v.  UniUd  Slattt,  T7  U.  8.  10  don  tbo  said  John  M.  Ross  on  condition  that 
Will  M,  tl  (19:  86S).  the  said  John  M.  Ross  be  Imprisoned  at  hard 

„  labor  for  the  term  of  his  natural  life  in  tha 

Ifr.  JtuOea  Field  delivered  the  opinion  of  Albany  Penitentiary,  in  the  State  of  New 
fcowit:  York. 

Th«  petitioner  below,  the  appellant  here,       "  This  order  will  be  carried  into  effect  under 
aiiipriioned  in  the  penitentiary  at  Albany  the  direction  of  the  Secretary  of  Stete. 
Z^^!!!?".'^^.  ?™  He  was  convicted       -in  testimony  whereof    I  have  hereunto 

_  .  .  «.,..     ....       .-..,..         j^^^jj   signed  my  name  and  caused 

,.._.  __    e  of  United  States  to  be  affixed. 

mrtw  oommitted  on  board  of  an  American  "  Done  at  the  City  of  Washington  this  "Ixth 
*lp  In  the  Harbor  of  Yokohama  in  that  em-  day  of  August,  A.  D.  1880,  and  of  the  inde- 
m  uA  sentenced  to  death.  pcndence  ol  the  United  States  the  one  hundred 

Va  the  Bth  of   August  following  his  sen-    and  fifth, 
we  WSJ  commuted  by  the  President  to  im-       "  rgeall  R  B  Havn. 

Jwoment  for  life  in  the  penitentiary  at       "*■-  -     "-    ■>    - 
ir^Ji  snd  to  that  place  he  was  taken  and 

^twhasever  sincebeenconflned.    Nearly      _     ,,  ,  .  .^ 

•«  J«an  afterwards,  on  the  19th  of  March.  To  this  warrant  was  annexed  a  copy  of  thft 
m  tw  applied  to  the  Circuit  Court  of  the  petitioner's  acceptance  of  the  conditional 
UiiiiBi  StatM  for  the  Northern  District  of  P»rdon  of  the  President,  certified  to  be  correct 
f'*Tofk  for  a  writ  of  habeas  corpus  for  ^7  the  United  StatesconHul-general  atj^an. 
MtdlichargB,  alleging  that  his  conviction.    B  !»  "  follows: 

*J«M  and  Imprisonment  were  unlawful.  -i^  John  M.  HoM,  the  person  named  In  the 
«a"«ing  the  causes  thereof  and  the  attend-  warrant  of  conditional  pardon  granted  to  me 
Wdreomstances.  The  writ  was  Issued  by  the  President  of  the  United  States  of 
^wed  to  the  auperintendent  of  the  pen  1-  America,  dated  the  6th  day  of  August,  1880, 
■^ly,  who  made  return  that  he  held  the  ^od  of  which  the  foregoing  la  a  correct  copy. 
ytoier  under  the  warmnt  of  the  President,  <jo  hereby  acknowledge  the  delivery  of  said 
giftJch  a  copy  was  anaexed  and  Is  aa  original  warrant  of  conditional  pardon  to 
^f***!  me,  and  do  hereby  voluntarily  and  without 

y,  BnOkerford  B.  Hayes,  President  of  the  qualification  accept  aald  conditional  pardon 
^«W  Btatea  of  America,  to  all  to  whom  with  the  condition  thereof  aa  therein  atated, 
'~<tMennta  iball  come.  Greeting:  to  wit,  that  'I.Rutherford  B.Hayes,  Preid- 

nbetvaa,  JohnH.  Row.  an  American  sea-  derl  of  the  United  States  of  America,  etc., 
^•nboardoC  theAmericanshlp'BulUon,'  ete.,  do  hereby  oardon  the  eald  John  H. 
^ <n  tbe aotb  da;  of  May,  1680,  convicted  Rosa  on  the  condition  that  the  laid  J<dm  H, 
?  ^  crime  of  miuder,  committed  on  board  Boss  be  imprisoned  at  hard  labor  tor  the  term 
*>Wd  ship  'Bullion,'  then  In  the  Harbor  of  his  natural  life  in  the  Albany  Penitentiary, 
r  lAohama,  Japan,  before  Thomas  B.  in  the  State  of  New  York.' 
rbH^""'''  B^nira*  consul-general   of  the  "John  H.  Boaa. 

N  I'vlid  Statea  at  Eanagswa,  Japan,  holding       "Eanagawa,  Yokohama,  Japan,  February 
mn  at  that  place,  and  was  by  said  consuN     28th,  1881. 

gnaal  OB  IDCB  ocaiTlctlcm  aforeaaid,  in  pur-  "  Wltneas :  Tboa.  B.  Tan  Buren. 

•MKeaDdbyMitbotitrof  theitatuteioftlM  "U.  B.  Ooncul-Oenetel.' 

Mir.s.  SBC 
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The  case  was  then  heard  by  the  circuit 
•court,  counsel  appearing  for  the  petitioner 
asd  the  assistant  united  States  attorney  for 
the  government.  On  the  hearing,  a  copy  of 
the  record  of  the  proceedings  before  the  con- 
sular tribunal,  and  of  the  communications 
by  the  consul-general  to  the  State  Department 
respecting  them,  on  file  in  that  Department, 
was  given  in  evidence.  No  objection  was 
made  to  its  admissibility. 

The  facts  of  the  case  as  thus  disclosed,  so 
far  as  they  are  deemed  material  to  the  decis- 
ion of  the  questions  presented,  are  substan- 
tially as  follows: 

On  the  9th  of  May,  1880,  the  appellant, 
John  M.  Ross,  was  one  of  the  crew  of  the 
American  ship  ** Bullion,"  then  in  the  waters 
of  Japan,  and  lying  at  anchor  in  the  Harbor 
of  Yokohama.  On  that  day,  on  board  of  the 
ship,  he  assaulted  Robert  Kelly,  its  second 
mate,  with  a  knife,  inflicting  in  his  neck  a 
mortal  wound,  of  which  in  a  few  minutes 
afterwards  he  died  on  the  deck  of  the  ship. 
Ross  was  at  once  arrested  by  direction  of  the 
master  of  the  vessel  and  placed  in  irons,  and 
on  the  same  day  he  was  taken  /ishore  and  con- 
fined in  jail  at  Yokohama.  On  the  following 
day.  May  10,  the  master  filed  with  the 
American  consul-general  at  that  place, 
Thomas  B.  Van  Buren,  a  complaint  againsc 
Ross,  charging  him  with  the  murder  of  the 
mate.  It  contained  sufficient  averments  of 
the  offense,  was  verified  by  the  oath  of  the 
master,  and  to  it  the  consul-general  appended 
his  certificate  that  he  had  reasonable  grounds 
for  believing  its  contents  were  true.  The 
complaint  described  the  accused  as  one  ''sup- 
posed to  be  a  citizen  of  the  United  States." 

On  the  18th  of  that  month  an  amended 
complaint  was  filed  by  the  master  of  the 
ship  with  the  consul-general,  in  which  the 
accused  was  described  as  "an  American  sea- 
man, duly  and  lawfully  enrolled  and  shipped 
■and  doing  service  as  such  seaman  on  board  the 
American  ship  'Bullion.'"  The  complaint 
was  also  amended  in  some  othw  particulars. 
It  is  as  follows  * 

'^U.  S.  Consular-General  Court,  S[anagawa, 

Japan. 

"Amended  Complaint. 

"John  P.  Reed,  master  of  the  American 
«hip  'Bullion, '  on  oath  complains  that  John 
Martin  Ross,  an  American  seaman,  duly  and 
lawfully  enrolled  and  shipped  and  aoing 
service  as  such  seaman  on  board  the  American 
ship  ^Bullion, '  did  on  the  early  morning  of 
the  9th  day  of  May,  1880,  on  board  of  said 
ahip,  while  lying  in  the  Harbor  of  Yokohama, 
Japan,  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms,  maliciously, 
feloniously,  deliberately,  willfully  and  of  his 
malice  aK>rcthought,  make  an  assault  upon 
one  Robert  Kelly,  the  mate  of  said  ship,  and 
did  then  and  there  feloniously,  maliciously, 
deliberately  and  of  malice  aforethought, 
strike  and  cut  the  said  Robert  Eelly  wiui  a 
knife,  from  which  said  Robert  Eelly  died 
on  board  said  ship  a  short  time  thereaftei. 
Wherefore  affiant  charges  that  said  John 
Martin  Ross  willfully  and  maliciously  killed 
and  murdered  the  said  Robert  Eelly,  and  affl- 

4M 


ant  further  says  that  said  Jdm  Martin  Boa 
is  still  a  seaman  on  said  ship. 

*'J.  P.  Beed. 
"8 worn' and  subscribed  before  me  this  18lh 
day  of  May,  1880. 

"Thos.  B.  Van  Boren, 

"U.  8.  OoDsul-Geiiera].* 


To  this  amended  complaint  was  annexed 
a  certificate  of  the  consul-general  thai  he  had 
reasonable  grounds  for  believing  its  oontenti 
to  be  true,  similar  to  the  one  to  the  original 
complaint. 

Previously  to  its  being  tiled  the  accnaed 
appeared  with  counsel  before  the  cooaol- 

general,  and  the  complaint  being  read  to  him 
e  presented  an  affidavit  stating  that  he  was 
a  subject  of  Oieat  Britain,  a  native  of  Prince 
Edwiuxl's  Island,  a  depHBndencsy  of  the  British 
Empire,  and  had  never  renounced  the  rights 
or  liabilities  of  a  British  sabject  or  been  ex- 
patriated from  his  native  allegiance  or  been 
naturalized  in  any  other  country.  Upon 
this  affidavit  he  contended  that  the  court  was 
without  jurisdiction  over  him,  bj  reason  ol 
his  being  a  subject  of  Great  ^tain,  and  be 
prayed  that  he  be  discharged.  Hia  contention 
IS  termed  in  the  record  a  demurrer  to  the 
complaint. 

The  court  held  that  as  the  accnaed  wai  a 
seaman  on  an  American  vessel,  he  was  mb- 
ject  to  its  jurisdiction,  and  ovcmded  Uie  ob-. 
jection.  The  counsel  of  the  accused  then 
moved  that  the  charge  against  him  be  dis- 
missed, on  the  grouiS  tiiat  he  coald  not  be 
held  for  the  offense  except  upon  the  pramt- 
ment  or  indictment  of  a  grand  Joij,  nit  this 
motion  was  also  overrule. 

Four  associates  were  dnwn,  aa  laqniied  bw 
statute  and  the  consular  rsffalatioai,  to  st 
with  the  consul-:^  cnend  on  toe  trial  of  tbaae- 
cused,  and  being  sworn  to  answer  qoestioi 
as  to  their  eligibility,  the  accnaed  stated  that 
he  had  no  questions  to  ask  them  on  thataab- 
ject  They  were  then  iwom  in  to  tir  the 
cause  "  in  accordance  with  court  lenlatloaiL* 
A  motion  for  a  jury  on  the  trii3  vas  ate 
made  and  denied.    The  amended  oonplaiM  .^ 
was  then  substituted  in  place  of  the  oririaal  >* 
to  which  no  oblection  was  interpoae£  ni 
to  it  the  accused  pluided  "not  gnil^.*  ni 
asked  for  the  names  of  the  wltneassi  for  tti 
prosecution,  which  were  furnished  to  his. 
The  witnesses  were  then  sworn  and  eiamind, 
and    they  established  beyond  all  poaiibli 
doubt  the  offense  of  murder  oharced  agaiMi 
the  accused,  which  was  committea  nndar  ei^ 
cumstances  of  great  atrocity.     The  eoit 
found  him  guilty  of  murder,  ad  hs  wi       i 
sentenced  to  suffer  death  in  aodi  naansriaj       ! 
at  such  time  and  place  as  the  Unilsd  MiJ 
minister  should  direct    The  ooBTietiea  m 
sentence  were  concurred  in  bj  flia  foaria^ 
ciates,  and  were  approved  by  Mr.  BinifciM 
the  minister  of  the  United  Statea  in  hm- 
The  minister  transmitted  the  leooid  of  « 
case  to  the  Department  of  8tate  for  tiN  Mi- 
sideration  of  the  President,  and  fbr  eoaa*- 
tation  of  the  sentence  or    paidon  of  ^ 

Srisoner,  if  deemed  adTiMble.    The  fnA- 
ent  subsequently  directed  flia  i«M  Is  ^ 


prisoner  of  a  paraon  on  oondition  Halhili 


189QL 


^086  y.  MoIirTTRB. 
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imprifloiiedat  hard  labor  for  the  term  of  his 
nSaal  life  in  the  penitentiary  at  Albany, 
and  It  was  accepted  by  him  on  that  conditioD. 
His  Motence  waa  accordingly  commuted,  and 
be  was  remoyed  to  the  Albany  Penitentiary. 

The  circuit  court,  after  hearing  argument 
of  ooousel  and  full  consideration  of  the  sub- 
ject, made  an  order  on  January  21,  1891, 
denying  the  motion  of  the  prisoner  for  his 
difldmrge,  and  remanding  him  to  the  penitcn- 
tiarj  and  the  custody  of  its  superintendent. 
44  M  Rep.  185.  From  that  order  the  case 
is  brought  here  on  appeal. 

The  circuit  court  did  not  refuse  to  dis- 
charse  the  petitioner  upon  any  independent 
conclusion  as  to  the  validity  of  the  legisla- 
tion of  Congress  establishing  the  consular 
tribunal  in  Japan,  and  the  trial  of  Americans 
for  offenses  committed  within  the  territory 
of  that  country,  without  the  indictment  of 
a  grand  juiy,  and  without  a  trial  by  a  petit 
jorr,  but  placed  its  decision  upon  the  long 
Woniform  acquiescence  by  the  ezecutive, 
adffliniatratiye  and  legislative  departments 
of  the  ffovemment  in  the  validity  of  the 
'odfllation.  Nor  did  the  circuit  court  con- 
ma  whether  the  status  of  the  petitioner  as 
a  citizen  of  the  United  States,  or  as  an 
American  within  the  meaning  of  the  Treaty 
^ith  Japan,  could  be  questioned,  while  he 
wii  a  seaman  of  an  American  ship,  under 
^  protection  of  the  American  nag,  but 
aimplj  stated  the  view  taken  on  that  subject 
^  the  minister  to  Japan,  the  State  Depart- 
neot  and  the  President.    Said  the  court : 

Mng  tbe  thir^  years  since  the  Statutes 
^^ooMng  the  Juaicial  powers  on  ministers 
ttd  oonsuls,  which  have  been  referred  to, 
^  enacted,  that  jurisdiction  has  been 
^Ij  exercised.  Citizens  of  the  United 
S^  have  been  tried  for  serious  offenses 
^ore  these  officers,  without  preliminary 
Ijdictinent  or  a  oonmion-law  Jury,  and  con- 
*^  and  puniahed.  These  trials  have  been 
jJttliQrised  by  the  regulations,  orders  and 
<{JQ<M of  ministers,  and  it  must  be  presumed 
^the  regulations,  orders  and  decrees  of 
jUBiiten  prescribing  the  mode  of  trial  have 
B«&  tnoamitted  to  the  Secretary  of  State, 
^bfhim  been  laid  before  Congress  for 
'v^Uon,  as  required  by  law.  Unless  the 
l||titioiier  was  not  properly  subject  to  this 
Madiction  because  he  was  not  a  citizen  of 
^  United  States,  his  trial  and  sentence  were 
^  >I1  ntpects,  modal  as  well  as  substantial, 


practice  of  civilized  governments  for  cen- 
turies to  provide  consular  tribunals  in  other 
than  Christian  countries,  or  to  invest  their 
consuls  with  judicial  authority,  which  is  the 
same  thin^,  for  the  trial  of  their  own  sub- 
jects or  citizens  for  offenses  committed  in 
those  countries,  as  well  as  for  the  settlement 
of  civil  disputes  between  them ;  and  in  the 
uniform  recognition,  down  to  the  time  of  the 
formation  of  our  government,  of  the  fact  that 
the  establishment  of  such  tribunals  was 
among  the  most  important  subjects  for  treaty 
stipulations.  This  recognition  of  their  im- 
portance has  continued  ever  since,  though 
the  powers  of  those  tribunals  are  no"?  more 
careiully  defined  than  formerly.  Dainese  v. 
Hale,  91  U.  S.  18  r23:  190]. 

The  practice  of  European  governments  to 
send  officers  to  reside  in  foreign  countries, 
authorized  to  exercise  a  licnited  jurisdiction 
over  vessels  and  seamen  of  their  country, 
to  watch  the  interests  of  their  countrymen, 
and  to  assist  in  adjusting  their  disputes  and 
protecting  their  commerce,  goes  back  to  a 
very  early  period,  even  preceding  what  are 
termed  the  Middle  Ages.  During  those  a^es 
these  commercial  magistrates,  generally 
designated  as  consuls,  possessed  to  some  ex- 
tent a  representative  character,  sometimes 
discharging  judicial  and  diplomatic  func- 
tions. In  other  than  Christian  countries  they 
were,  by  treaty  stipulations,  usually  clothed 
with  authority  to  hear  complaints  against 
their  countrymen  and  to  sit  in  judgment  upon 
them  when  charged  with  public  offenses. 
After  the  rise  of  Islamism,  and  the  spread 
of  its  followers  over  eastern  Asia  and  other 
countries  bordering  on  the  Mediterranean, 
the  exercise  of  this  judicial  authority  became 
a  matter  of  great  concern.  The  intense 
hostility  of  the  people  of  Moslem  faith  to 
all  other  sects,  and  particularly  to  Christians, 
affected  all  their  intercourse,  and  all  proceed- 
ings had  in  their  tribunals.  Even  the  rules 
of  evidence  adopted  by  them  placed  those  of 
different  faith  on  unequal  grounds  in  any 
controversy  with  them.  For" this  cause,  and 
by  reason  of  the  barbarous  and  cruel  punish- 
ments inflicted  in  those  countries,  and  the 
frequent  use  of  torture  to  enforce  confession 
from  parties  accused,  it  was  a  matter  of  deep 
interest  to  Christian  governments  to  withdraw 
the  trial  of  tlieir  subjects,  when  charged  with 
the  commission  of  a  public  offense,  from  the 
arbitraiT  and  despotic  action  of  the  local  offi- 


l^piliriiid  valid  under  the  laws  of  Congress,    cials.     Treaties  conferring  such  jurisdiction 


JJJ^ngto  the  construction  placed  upoE 
^  Gmates  by  the  acquiescence  of  the 
^Jjotifs,  administrative  and  legislative 
^Wments  of  the  government  for  tnis  long 
Md  of  time.* 

^ids  these  circumstances  the  circuit  court 

^<rf  opinion  that  it  ought  not  to  adjudge 

^tliaieiitence  Imposed  upon  the  petitioner 

TjJ'***^!  unwarranted  and  void,  when  the 

Sywit  one  In  which  his  rights  could  be 

^'Wttely  protected  by  this  court,  and  when 

TJ^ooby  the  circuit  court  setting  him  at 

||"Vtj,  although  it  might  be  reversed,  would 

^Jnctically  irrevocable. 

^iJfle  drcolt  court  might  have  found  an  ad- 

^^]  ffioand  for  not  calling  in  question 

«v  legislation  of  Congress,  in  the  uniform 

M  U.  8.  U.  S..  Book  8S. 


upon  these  consuls  were  essential  to  the 
I)eaceful  residence  of  Christians  within  those 
countries  and  the  successful  prosecution  of 
commerce  with  their  people. 

The  treaty-making  power  vested  in  our 
government  extends  to  all  proper  subjects  of 
negotiation  with  foreign  governments.  It 
can,  equally  with  any  ofthe  lormer  or  present 
governments  of  Europe,  make  treaties  provid- 
ing for  the  exercise  of  judicial  authority  in 
other  countries  by  its  officers  appointed  to 
reside  therein. 

We  do  not  understand  that  any  question  is 
made  by  counsel  as  to  its  power  in  this  re- 
spect. His  objection  is  to  the  legislation 
by  which  such  treaties  are  carried  out,  con- 
tending that,  so  far  as  crimes  of  a  felonious 
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character  are  concerned,  the  same  protection 
and  guarantee  against  an  undue  accusation  or 
an  unfair  trial,  secured  by  the  Constitution  to 
citizens  of  the  United  States  at  home,  should 
be  enjoyed  by  them  abroad.  In  none  of  the 
£4047  laws  which  have  been  passed  by  Congress  to 
ffive  effect  to  treaties  of  the  kind  has  there 
been  any  attempt  to  require  indictment  by  a 
grand  jury  before  one  can  be  called  upon  to 
answer  for  a  public  offense  of  that  grade 
committed  in  those  countries,  or  to  secure  a 
jury  on  the  trial  of  the  offense.  Yet  the 
laws  on  that  subject  have  been  passed  without 
objection  to  their  constitutionality.  Indeed, 
objection  on  that  ground  was  never  raised  in 
any  quarter,  so  far  as  we  are  informed,  until 
a  recent  peiiod. 

It  is  now,  however,  e«imestly  pressed  by 
counsel  for  the  petitioner,  but  we  do  not 
think    it  tenable.    By  the  Constitution  a 

government  is  ordained  and  established  **  for 
le  United  States  of  America,  **  and  not  for 
countries  outside  of  their  limits.  The 
guarantees  it  affords  against  accusation  of 
capital  or  infamous  crimes,  except  by  indict- 
ment or  presentment  by  a  grand  jury,  and 
for  an  impartial  trial  by  a  jury  when  thus 
accused,  apply  only  to  citizens  and  others 
within  the  United  States,  or  who  are  brought 
there  for  trial  for  alleged  offenses  committed 
elsewhere,  and  not  to  residents  or  temporary 
sojourners  abroad.  Cook  v.  United  State$, 
188  U.  S.  157,  181  [84:  906,  912].  The  Con- 
stitution  can  have  no  operation  in  another 
country.  When,  thereiore,  the  represen- 
tatives or  officers  of  our  government  are  per- 
mitted to  exercise  authority  of  any  kind  in 
another  country,  it  must  be  on  such  condi- 
tions as  the  two  countries  may  agree,  the  laws 
of  neither  one  beinff  obligatory  upon  the 
other.  The  deck  of  a  private  American 
vessel,  it  is  true,  is  considered  for  many  pur- 
poses constructively  as  territory  of  the  United 
States ;  yet  persons  on  board  of  such  vessels, 
whether  officers,  sailors  or  passengers,  can- 
not invoke  the  protection  of  the  provisions 
referred  to  until  brought  within  Uie  Hctual 
territorial  boundaries  of  the  United  States. 
And,  besides,  their  enforcement  abroad  in 
numerous  places,  where  it  would  be  highly 
important  to  have  consuls  invested  with  judi- 
cial authority,  would  be  impracticable  from 
the  impoesibUity  of  obtaining  a  competent 
grand  or  petit  Jury.  The  requirement  of 
such  a  body  to  accuse  and  to  try  an  offender 
would,  in  a  majority  of  cases,  cause  an  aban- 
14001  donment  of  all  prosecution.  The  framers  of 
^  the  Constitution,  who  were  fully  aware  of 

the  necessity  of  having  judicial  authority 
exercised  by  our  consuls  in  non-Christian 
countries,  if  commercial  intercourse  was  to 
be  had  with  their  people,  never  could  have 
supposed  that  all  the  guarantees  in  the  ad- 
ministration of  the  law  upon  criminals  at 
homo  were  to  be  transferred  to  such  consular 
establishments,  and  applied  before  an  Ameri- 
can who  had  committed  a  felony  there  could 
be  accused  and  tried.  They  must  have  known 
that  such  a  requirement  would  defeat  the 
main  purpose  ^  investing  the  consul  with 
Judicial  authority.  While,  therefore,  in 
one  aspect  the  American  accused  of  crime 
committed  in  those  ooontriet  is  deprived  of 


the  guarantees  of  the  Constitation  against 
unjust  accusation  and  a  partial  trial,  yet  in 
another  aspect  he  is  the  gainer,  in  being  with- 
drawn from  the  procedure  of  their  tribunals, 
often  arbitrary  and  oppressive,  and  sometimes 
accompanied  with  extreme  cruelty  and  tor- 
ture. Letter  of  Mr.  Cushing  to  Mr.  Calhoun 
of  September  29,  1844,  accompanying  Presi- 
dent's message  communicating  abstract  of 
treaty  with  China,  Senate  Doc  SB,  28th  Cong. 
2d  Sees.  ;  Letter  on  Judicial  Exterritorial 
Rights  by  Secretary  Frelinghuysen  to  Chair- 
man of  Senate  Committee  on  Foreign  Rela- 
tions of  April  29,  1882,  Senate  Doc.  89,  47tb 
Cong.  Ist  Sess. ;  Phillimore  on  Int.  Law, 
vol.  2,  part  7 ;  Halleck  on  Int.  Llw,  chap  41. 

We  turn  now  to  the  treaties  between  Japan 
and  the  United  States. 

The  Treaty  of  June  17,  1857,  executed  by 
the  consul-general  of  the  United  States  and 
the  governors  of  Simoda,  is  the  one  which 
first  conceded  to  the  American  consul  in 
Japan  authority  to  try  Americans  commit- 
ting offenses  in  that  country.  Article  lY.  of 
that  Treaty  is  as  follows : 

''Art.  ly.  Americans  committing  offenses 
in  Japan  shall  be  tried  by  the  American 
consul-general  or  consul,  and  shall  be  pun- 
ished according  to  American  laws.  Japanese 
conmiitting  offenses  against  Americans  shall 
be  tried  by  the  Japanese  authorities,  and  pun- 
ished according  to  Japanese  laws.*  11  Stat. 
728. 

The  Treaty  with  Japan  of  July  29,  1858, 
in  some  particulars  chanses  the  phraseology 
of  the  concession  of  luaicial  authority  to 
the  American  consul  in  Japan,  but,  as  we 
shall  see  subsequently,  without  revocation  of 
the  concession  itself.  Its  sixth  article  is  as 
follows : 

''Art.  YI.  Americans  committing  offenses 
against  Japanese  shall  be  tried  in  American 
consular  courts,  and  when  guilty  shall  be 
punished accordingto  American  law.  Japan- 
ese committing  clfenses  against  Americans 
shall  be  tried  by  tiie  Japanese  authorities  and 
punished  according  to  Japanese  law.  The 
consular  courts  shall  be  open  to  Japanese 
creditors,  to  enable  them  to  recover  their  just 
claims  Skgainst  American  citizens,  and  the 
Japanese  courts  shall  in  like  manner  be  open 
to  American  citizens  for  the  recoverv  of  their 
Just  claims  against  Japanese. "   12  Stat.  1069. 

As  will  h6  seen,  the  language  of  the  fourth 
article  of  the  Treaty  of  lw7  is  that  ''Ameri- 
cans oommittinff  offenses  in  Japan  shall  be 
tried,"  etc. ;  while  the  language  of  the  sixth 
article  of  the  Treaty  of  1858  is  that  "Ameri- 
cans committing  offenses  against  Japaness 
shall  be  tried, "  etc  Offenses  committed  in 
Japan  and  offenses  committed  s^alnsl  Japan* 
ese  are  not  necessarilv  identical  in  meaning. 
The  latter  standing  by  itself  would  require 
a  more  restricted  construction.  But  the 
twelfth  article  of ^that  Treaty  obviates  that. 
It  is  as  follows : 

■'Art  Xn.  Such  of  the  provislODS  of  the 
Treaty  made  by  Commoaore  Ftery,  and 
signed  at  Eanagawa  on  the  81st  of  Ifarch, 
lw4,  as  conflict  with  the  prorisioiis  of  this 
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Ttmij  are  hereby  revoked ;  and  as  all  the 
proriiions  of  a  Convention  executed  by  the 
ooosal-gen^ral  of  the  United  States  and  the 
coremora  of  Simoda,  on  the  17th  of  June, 
1897,  are  iooorporated  in  tbii  Treaty,  tiiat 
GoQTention  ii  also  revoked. " 

ft  will  thus  be  perceived  that  the  revocation 
of  the  Treaty  of  1857  was  made  upon  the 
twunption  and  declaration  that  all  its 
provisions  were  incorporated  into  the  Treaty 
of  1858.  The  revocation  must  therefore  l>e 
IkM  to  be  limited  to  those  provisions  and 
those  only  which  are  thus  incorporated,  that 
Tnity  still  remaining  in  force  as  to  the  un- 
Inoorporated  provisions.  This  has  been  the 
IRMtical  construction  given  to  the  alleged 
nrocation  by  the  authorities  of  both  coun- 
triM— A  construction  which,  in  view  of  the 
moneons  statement  as  to  the  incorporation 
into  the  new  Treaty  of  all  the  provisions  of 
the  former  one,  is  reasonable  and  just. 

Ov  government  has  always  treated  article 
IV.  of  the  Treaty  of  1857  as  continuing  in 
tone,  sod  it  is  published  as  such  in  the 
Halted  States  Consular  Regulations,  issued 
in  1888.  Appendix  No.  1,  p.  818.  Its  official 
tenetation  is  found  in  article  71  of  those 
Bgotrtions,  which  declares  that  ^consuls 
hifB  eulusive  Jurisdiction  over  crimes  and 
oienaeB  oommitted  by  citizens  of  the  United 
Btitei  in  Japan."  mi.  Bingham,  our  minis- 
ter to  that  country  for  several  years  after  the 
'^^nAf  of  1858,  always  assumed  the  incorpor- 
iUoa  into  that  Treaty  of  all  the  provisions 
tf  the  Treaty  of  1857  or  that  they  were  saved 
h^  When  the  prisoner  reached  San  Fran- 
WL  on  his  way  from  Japan  to  Albany,  he 
9Plwd  to  the  circuit  court  of  the  United 
WB  for  a  writ  of  habeas  corpus,  and  cited 
the  ilxth  article  of  the  Treaty  of  1858,  in- 
Mm  that  it  only  provided  for  the  trial  of 
iiMcios  by  American  consular  courts  in 
hftn  for  offenses  committed  against  Japan- 
jjMad  therefore  he  could  not  be  held  to 
ttifv  for  the  murder  of  the  second  officer  of 
tte  American  ship  Bullion,  when  in  Japan- 
iM  wttan.  because  he  was  not  a  Japanese 
■I^Mt.  In  a  communication  made  under 
m  of  June  8,  1881,  by  the  minister  to  the 
hnUyry  at  State,  reference  is  made  to  this 
PMoa,  and  the  following  language  is  used : 
Kolhdag,  in  my  opinion,,  could  more 
jtiittly  testify  to  the  utter  weakness  of  the 
j{^  made  for  Roes  against  the  government 
wlUs  attempt  to  limit  the  jurisdiction  of 
J'VMola  in  Japan  over  Americans,  guilty 
« crimes  1^  them  committed  within  this 
Vpin^  to  raeh  crimes  only  as  they  should 
gjiait  upon  the  persons  of  Japanese  sub- 
Mi  Aoooiding  to  this  logic,  Americans 
*y  ta  Japan  murder  each  other  and  the 
Jvmi  or  anhjects  of  all  lands  save  the  sub- 
w  of  Japan  with  impunity— as  it  is  ad- 
■M  \gw  nis  government  that  it  cannot  try 
■  Aaencan  for  any  offense  whatever— and 
[  Mat  also  be  conceded  that  the  tribunals 
'  10  other  goyemment  than  our  own  can  try 
'^HfiiMi  for'  crimes  by  them  committed 
ttln  tfaia  empire.  In  giving  my  reasons 
>  tta  DHNirtment  for  sustaining  the  Juris- 
dtkm  of  the  United  States  in  this  case,  and 
.V  approving  is  I  did  the  conviction  of 


Boss,  in  which  the  consul-general  and  the 
four  associates  who  sat  with  him  had  con* 
curred,  I  cited  article  IV.  of  our  Convention 
of  1857  with  Japan,  to  wit:  'That  Ameri- 
cans committing  offenses  in  Japan  shall  be 
tried  by  the  American  consul-general  or  con- 
sul, and  shall  be  punished  according  to 
American  law.  *  This  provision  of  the  Con- 
vention of  1857  and  all  other  provisions 
thereof  were  saved  and  incorporated  in  our 
Treaty  of  1858  with  Japan,  article  XII. 
[quoted  above].  You  will  observe  that  Mr. 
Townsend  Harris  was  the  consul-general  of 
the  United  States  who  negotiated  both  of 
these  Treaties  with  Japan,  and  that  the  Treaty 
of  1858  was  ratified  April  12,  1860,  and  that 
thereafter,  to  wit,  June  22,  1860,  Congress 
passed  the  Act  to  carry  into  effect  this  Treaty 
with  Japan,  and  provided  that  the  minister 
and  consuls  of  the  United  States  in  Japan 
be  'fully  empowered  to  arraign  and  try  in 
the  manner  (in  said  Statute  provided)  all 
citizens  of  the  United  States  charged  with 
offenses  against  law  committed'  (by  them  in 
Japan)  [sec.  4084,  Rev.  Stat.] ;  and  also  by 
section  4086  provided  that  the  jurisdiction 
in  both  civil  and  criminal  matters  in  Japan 
shall  *in  all  cases  be  exercised  aud  enforced 
in  conformity  with  the  laws  of  the  United 
States,  which  so  far  as  necessary  to  execute 
such  Treaty  are  extended  over  all  citizens  of 
the  Unitea  States  therein,  and  over  all  others 
to  the  extent  the  terms  of  the  Treaty  justify 
or  require. '  Here  was  the  construction  above 
statea  by  me  asserted  by  the  same  Senate 
which  ratified  the  Treaty,  and  by  the  same 
President  who  approved  both  the  Treaty  and 
the  Act  of  Congress.  The  President  and  the 
Department  have  always  construed  the  Treaty 
of  1858  as  carrying  with  it  and  incorporating 
therein  the  fourth  article  and  all  other  pro- 
visions of  the  Convention  of  1857. " 

The  legislation  of  Congress  to  carry  intc 
effect  the  Treaty  with  Japan  is  found  in  the 
Revised  Statutes,  in  sections  mont  of  which 
apply  equally  to  treaties  with  China,  Siam, 
Egypt  and  Madagascar  (sees.  4083-4091). 
Confining  ourselves  to  the  Treaty  with  Japan 
only,  we  find  that  the  legislation  secures  a 
regular  and  fair  trial  to  Americans  commit- 
ting offenses  within  that  empire. 

It  enacts  that  the  minister  and  consuls  of  1469] 
the  United  States,  appointed  to  reside  there, 
shall,  in  addition  to  other  powere  and  duties 
imposed  upon  them  respectively,  be  invested 
wiUi  the  judicial  authority  therein  described, 
which  shall  appertain  to  their  respective 
oflSces  and  be  a  part  of  the  duties  belonging 
thereto,  so  far  as  the  same  is  allowed  by 
treaty ;  and  empowere  them  to  arraign  and 
try,  in  the  manner  therein  provid^,  all 
citizens  of  the  United  States  charged  with 
offenses  against  law  committed  in  *;nat  coun- 
try, and  to  sentence  such  offenders  as  therein 
provided,  and  to  issue  all  suitable  and  neoea- 
sary  process  to  carry  their  authority  into 
execution.  It  declares  that  their  jurisaiction 
in  both  criminal  and  civil  mattere  shiill  in 
all  cases  be  exercised  and  enforced  in  con- 
formity with  the  laws  of  the  United  States, 
which,  so  far  as  necessary  to  execute  the 
Treaty  and  suitable  to  carry  it  Into  effect, 
are  extended  over  all  citizeni  of  the  United 
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States  in  Japan,  and  over  all  others  there  to 
the  extent  that  the  terms  of  the  Treaty  justify 
or  require.  It  also  provides  that  where  such 
laws  are  not  adapted  to  the  object,  or  are 
deficient  in  the  provisions  necessary  to  furnish 
suitable  remedies,  the  common  law  and  the 
law  of  equity  and  admiralty  shall  be  ex- 
tended in  like  manner  over  such  citizens  and 
others ;  and  that  if  neither  the  common  law, 
nor  the  law  of  equity  or  admiralty,  nor  the 
statutes  of  the  Unitea  States,  fumi^  appro- 
priate and  sufficient  remedies,  the  minister 
shall,  by  decrees  and  regulations,  which  shall 
have  the  force  of  law,  supply  such  defects 
and  deficiencies.  Each  of  the  consuls  is 
authorized,  upon  facts  within  his  own  knowl- 
edge, or  which  he  has  good  reason  to  believe 
true,  or  upon  complaint  made  or  information 
filed  in  writing  and  authenticated  in  such 
way  as  shall  be  prescribed  by  the  minister, 
to  issue  his  warrant  for  the  arrest  of  any 
citizen  of  the  United  States  charged  with 
committing  in  the  country  an  offense  against 
law;  and  to  arraign  and  try  any  such,  of- 
fender; and  to  sentence  him  to  punishment 
in  the  manner  therein  prescribed. 

The  legislation  also  declares  that  insurrec- 
tion or  rebellion  against  the  government, 
with  intent  to  subvert  the  same,  and  murder, 
shall  be  punishable  with  death,  but  that  no 
person  shall  be  convicted  thereof  unless  the 
consul  and  his  associates  in  the  trial  all  con- 
cur in  the  opinion,  and  the  minister  approves 
^470]  of  Uie  conviction.  It  also  provides  that 
whenever  in  any  case  the  consul  is  of  opinion 
that,  by  reason  of  the  legal  questions  which 
may  arise  therein,  assistance  will  be  useful 
to  nim,  or  that  a  severer  punishment  than 
1  reviously  specified  in  certain  cases  will  be 
required,  he  shall  summon  to  sit  with  him 
on  the  trial  one  or  more  citizens  of  the 
United  States,  not  exceeding  four,  and  in 
capital  cases  not  less  than  four,  who  shall  be 
taken  by  lot  from  a  list  which  has  been  pre- 
viously submitted  to  and  approved  by  the 
minister,  and  shall  be  persons  of  good  repute 
and  competent  for  the  duty. 

The  Jurisdiction  of  the  consular  tribunal, 
at  is  thus  seen,  is  to  be  exercised  and  enforced 
in  accordance  with  the  laws  of  the  United 
States ;  and  of  course  io  pursuance  of  them 
the  accused  will  have  an  opportunity  of  ex- 
amining the  complaint  against  him,  or  will 
be  presented  with  a  copy  stating  the  offense 
ha  nas  committed,  will  be  entitled  to  be  con- 
fronted with  the  witnesses  against  him  and 
to  cross-examine  them,  and  to  have  the  bene- 
fit of  counsel ;  and,  indeed,  will  have  the 
benefit  of  all  the  provisions  necessary  to  se- 
cove  a  fair  trial  before  the  consul  and  his 
associatea  The  only  complaint  of  this  leg- 
Islation  made  by  counsel  is  that,  in  directing 
the  trial  to  be  had  before  the  consul  and  as- 
sociates summoned  to  sit  with  him,  it  does 
not  require  a  previous  presentment  or  indict- 
ment by  a  grand  Jury,  and  does  not  give  to 
the  aoeosed  a  petit  Jury.  The  want  of  such 
clauses,  as  affecting  the  validity  of  the  leg- 
islation, we  have  already  considered.  It  Is 
not  pretended  that  the  prisoner  did  not  have, 
in  other  respects,  a  fair  trial  in  the  consular 
court. 

It  is  further  objected  to  the  proceedings  in 
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the  consular  court  that  the  offense  with  which 
the  petitioner  was  charged,  having  been  com* 
mitted  on  board  of  a  vessel  of  tlie  United 
States  in  Japanese  waters,  was  not  triable 
before  the  consular  court ;  and  that  the  peti- 
tioner, being  a  subject  of  Great  Britain,  was 
not  within  the  Jurisdiction  of  that  court. 
These  objections  we  will  now  proceed  to 
consider. 

The  armiment  presented  in  support  of  the 
first  of  these  positions  is  briefiy  thia  Con- 
gress has  provided  for  the  punishment  of 
murder  committed  upon  the  high  seas,  or  any 
arm  or  bay  of  the  sea  within  the  admiralty 
and  maritime  Jurisdiction  of  the  Unitea  r^iv]^| 
States,  and  out  of  the  jurisdiction  of  any  *-  * 
particular  State ;  and  has  providni  that  the 
trial  of  all  offenses  committed  upon  the  high 
seas,  out  of  the  iurisdiction  of  any  particu- 
lar State,  shall  be  in  the  district  wnere  the 
offender  is  foimd  or  into  whidi  he  is  first 
brought.  The  term  ''high  seas"  includes 
waters  on  the  sea  coast  without  the  boundaries 
of  low-water  mark ;  and  the  waters  of  the 
Port  of  Yokohama  constitute,  within  the 
meaning  of  the  Statute,  hifh  seas.  There- 
fore it  18  contended  that,  although  the  ship 
Bullion  was  at  the  time  lying  in  tnoae  waters, 
the  offense  for  which  the  appellant  was  tried 
and  convicted  was  committed  on  the  high 
seas  and  within  the  jurisdiction  of  the  do- 
mestic tribunals  of  the  United  States,  and  is 
not  punishable  elsewhere.  In  support  of  this 
position  it  is  assumed  that  the  jurisdiction 
of  the  consular  court  is  limited  to  offenses 
committed  on  land,  within  the  territory  of 
Japan,  to  the  exclusion  of  offenses  committed 
on  waters  within  that  territory. 

There  is,  as  it  seems  to  us,  an  obvious  an- 
swer to  this  argument.  The  Jurisdiction  to 
try  offenses  committed  on  the  high  seas  in 
the  district  where  the  offender  may  be  found, 
or  into  which  he  may  b6  first  brought,  is  not 
exclusive  of  the  Jurisdiction  of  the  consular 
tribunal  to  try  a  similar  offense  when  com- 
mitted in  a  portjof  a  foreign  country  in  which 
that  tribunal  is  established,  and  the  offender 
is  not  taken  to  the  United  States.  There  is 
no  law  of  Congress  compelling  the  master, 
of  a  vessel  to  carry  or  transport  him  to  any' 
home  port  when  he  can  be  turned  over  to  a 
consular  court  having  Jurisdiction  of  similar 
offenses  committed  in  the  foreign  country. 
7  Ops.  Atty-Gen.  723.  The  provisions  con- 
femng  jurisdiction  in  capital  cases  upon  the 
consuls  in  Japan,  when  the  offense  is  com- 
mitted in  that  country,  are  embodied  in  the 
Revised  Statutes,  with  the  provisions  as  to 
the  Jurisdiction  of  domestic  tribimals  over 
such  offenses  committed  on  the  high  seas ; 
and  those  Statutes  were  re-enacted  together, 
and,  as  re-enacted,  went  into  operation  at 
the  same  time.  To  both  effect  must  be  given 
in  proper  cases,  where  they  are  applicable. 
We  do  not  adopt  the  limitation  stated  by 
counsel  to  the  Jurisdiction  of  the  consular  r^7«| 
tribunal,  that  it  extends  only  to  offenses  ^ 
committed  on  land.  Neither  tne  Treaty  nor 
the  Revised  Statutes  to  carry  them  into  effect 
contain  any  such  limitation.  The  latter 
speak  of  offenses  committed  in  the  country 
of  Japan — ^meaning  within  the  territorial 
Jurisdiction  of  that  pountry—which  includes 
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^mMmBotIII  replied:    "Eren  If  ha  might,  peisou  to  whose  handi  were  flrat  inlnuteil 

wlt7  iboald  not  tlkla  country   legislate  to  the  seals  of  this  Department  declared  that 

ragahOe  the  conduct  of  thoee  od  board   Its  'the  simplest  rule  will  be,  that  the  vessel 

flrwn  Tenele,  or  so  as  to  hsTe  concurrent  being  Americiui  shall  be  evidence  that  the 

Jurisdiction f    All  the  Judges  concurred  In  seameo   on  board  are  such.'    Fifty  vears' 

■agtslnluK  the  conviction.    In  giving  his  experence,  the  utter  failure  of  manjnegotia- 

Dplalon  toe  chief  justice   said :  tions,  and  a  careful  reconsi deration  now  had 

"n»r«  U  no  doubt  that  the  place  whein  ^^^^^  whole  subject  at  a  moment  when  the 

thtcfienM  waa  ctsnmltted  waa  within  the  P"*''"^  we  'fif  «°d  ■■"present  Interest  or 

Writoiy  of  France,  and  that  the  prisoner  o^rgenCT  exists  to  bias  the  iudgrnen^  have 

wih^on  subject  to  the  laws  of  France.  "^I'ff^  ."•'«,  f^'^TtS',    k  ."jl"  '"  ?"' 

>Ud>  OM  nation  might  enforce   If  they  °°fy  "^«  ?,     P'^  'i*^  .'f  ^' ^'"'^  ""V'^' 

Umihtlitjbnt  at  the  aamo  time  ha  wt^  lf^^^^'^,'it5^'^°&^^A°^^^l^^' 

il»  within  a  British  merchant  vessel,  on  ^i'^.^'^aT  ►     ^Z^^"  ""*  honor  of  the 

tntd  that  ve«el  as  a  part  of  the  crew,  and  Hf/jf  „  States,  and    the    security    of  their 

•iiachhe  must  be  taken  to  have  been  under  *'T^,„  k       ,■;"'«.  ^■^'""'Cfs.,  "lerefore. 

tie  protection  of  the  British  law,  and  also  TJ^Li  k    ,^*'^^'  **  *^f  principle  main- 

HUMblB  to  its  provisions.     It  is   said  that  f*'"^.''?  "'«'JJ<*I^""^"°'-     I"  every  regu- 

a.  prisoner  was  an  American  citiwn.   but  i?'''^""T         ,   "^^V,     >n  T5*.°v.*  T*^'' 

kt£d  embarked   by   his   own   consent   on  J^,^^^^°l,^''fl  ^^'^  1'-^"^°^  *''^?j;  P""- 

l«rfaBritlshship,'andwasatthetimea  S?!"""     °  J'\^*K   wh^b   is   over  them." 

H  pftKoofitscrow.    Therearemanyobserv.-  ^T^'^"',^?u'^',r  '  "".P,;..?^   * 

^  to  be  found  in  various  wrilcre  to  show  ,,  ™L™'^'  ^t*t  *?h  '*^'  ^'"^  i6f ^"^° 

IkUln  tome  instances,    though  subject  to  ^^  "'dence  that  the  ^omen  on  board  aw 

Ansrican  law  «i  a  eUizen  ot^America,  and  "^^^  '*  "f"  "P  e^t-blished  doctrine  of  this 

toOeUw  of  Prance  aa  being  found  within  =?"°^;  .""^  ^T"^   h?       ■,      ,       "'^ 

ftwckterritory,  yet  that  he  must  also  be  ^^rf^^Jl'^t^S-.     ?     r    ^^    ^P'°"*° 

enldsred  as  Seing  within  British  jurisdic-  *"1^J*  °?  ilJ^T°^t  T"  ■  1       f 
tlMMforaiiii- a  Dart  of    the    crew    of    a      We  are  satisfied  that  the  true  rule  of  con. 

Briti*Sl^u*p<r*the  princlple'Tharth:  C?5^^J"„,i^?  SJ'S^l'T  .T^T  ."^"P*^  V 

Joidlction  at  aMuntry'^lB  p^rved  over  ^^?tir*,?f4''f,-^^"  ""  ^''"  f"^«P™<i: 

lUrwels.  though  they  may  be  in  ports  or  f°f  ^i""  the  English  government,  and  tliat 

rim  belonging  to  anoUier  ration."    p.  166.  J''^  ^  '??  of  the  consufar  tribunal  in  taking 

^    *  p.  >™ .  Jurisdiction  of  tho  prisoner  Ross,  though  an 

Jft.  JiuUce  Blackburn  said:    "Where  a  English  subject,  for  the  oSeuse  committed, 

Mdoo  altowa  a  vessel  to  sail  under  her  flag,  was  authorized.     While  he  was  an  enl  isted 

I    lid  the  csew  have  the  prol«ction  of  that  Qag,  eeaman    on    the    American    vessel,    which 

"■odd  sense  and  justice  require  that  they  floated  the  American  Sag,    he  nas,   within 

■tmldbepunlahableby  the  law  of  the  flag."  the  meaning  of  the  Statute  and  the  Trcatv, 

t-  ITO.  an  American,  under  the  [irotectioa  and  suV- 

Itt  views  expressed  by  the  Department  Ject  to  tiie  laws  of  the  United  States  equally 

■  Blite.  quoted  above,  arc  in  harmony  with  with  the  seaman  who  was  native  bom.  As 
^edactnne  uniformly  asserted  by  our  an  American  seaman  he  could  have  demanded 
|i>*mnent  against  tlie  claim  hv  England  of  a  trial  before  the  consular  court  as  a  matter 

■  ri^to  lake  Its  countrymen  from  uie  deck  of  right,  and  must  therefore  be  held  subject 

,    —    .    .___.d"^ 

—  »„.»aentin  may  instances,  caused  counsel,  that  the  consular  tribunal  is  a  court 

*  dttne  of    irritation    among   our   people  of  limited  jurisdiction.     It  ia  undoubtedly  a 

^■hano  conduct  of  any  other  country  has  courtof  that  character,  limited  by  the  Treaty 

*>*  produced.    Its  enforcement  was  deemed  and  the  Statutes  passed  to  carry  it  into  cfFi:ct. 

'  cat  Indignity   upon   this  country  and  a  and     its    jurisdiction     cannot   be   extended 

'taltHon   of  our   right   of  sovereignty,  our  beyond  their  legitimate  meaning.     But  their 

*M(ll   being    considered    as   parts   of   our  construction  is  not,    therefore,    to  be  so  re- 

'"rilny.    It  led   to   the  War   of   1813.  and  atricted  as  to  practically  defeat  the  purposes 

tkbonjiti  that  war  closed  without  ootaininga  to  be  accomplished  by  the  Treaty,  but  rutlier 

^aiibment    of   the   claim,    its   further  ao  as  to  give  it  full  operation,  in  order  that 
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was   not  attem^ited.     At  last,  in  a    it  may  not  be  a  vain  and  nugatory  act. 


I   by   Mr.  Webster,  then   Bee-  It  is  true  that  the  occasion  for  consular  tri- 

EjJ^af  State,  toLord  A^hburton,  the  special  bunals  in  Japan  may  hereafter  be  less  than  at 

~»ahmlntater  to  this  country,  on  the  8th  present,  as  every  year  that  country  progresses 

*^UgUt,  1843,  the    claim  was  repudiated,  in  civilization  and  in  the  assimilation  of  its 

*W  tfie  unouncenient  made  that  it  would  system  of  judicial  procedure  to  that  of  Chris- 

**l«ger  be  allowed  by  our  government  and  tian  countries,  as  well  as  in  the  improve- 

SWhe  abandoned.    The  conclusion  of  Ur.  ment  of  its  penal  statutes ;  but  the  system  of 

"(Wt's   eonunnnlcatlon    bears    upon    tlie  [insular    tribunals   which  have    a   general 

fit-l-a  before  us.     After   referring   to   the  similarity  in  their  main  provisions  is  of  the 

H  2**  of  OrMt  Britain,  and  demonstrating  highest  Importance,  and  their  establishment 

^  *>laliiltlce  Ot  the  position  and  its  violation  in  other  than  Christian  countries,  where  Otir 

*>moiial  rights,   be  said:  "In   the   early  people  may  desire  to  go  In  pursuit  of   com- 

npntii  betWMn  the  two  eovemments,    on  merce,  will  often  be  essential  for  the  protec- 


^Mloag-eotiteited  topic,  the  distinguished    tion  of  their  persona  and  property. 
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The  Treaty  uses  the  tenn  ''Americans"  in 
•peakinff  of  those  who  may  be  brought  within 
the  Jurisdiction  of  the  consular  court  for 
offenses  committed  in  Japan.  The  Statute 
designates  them  as  ''citizens  of  the  United 
States,  **  and  yet  extends  the  laws  of  the 
United  States,  so  far  as  they  may  be  neces- 
sary to  execute  the  Treaty  and  are  suitable 
to  carry  the  same  into  effect;  not  only  oyer 
all  citizens  of  the  United  States  in  Japan, 
but  also  oyer  "  att  athen  to  the  extent  tliat  the 
terms  of  the  Treaty  justify  or  require. " 

Reading  the  Treaty  and  Statute  together  in 
yiew  of  the  purpose  designed  to  be  accom- 
plished, we  are  satisfied  that  it  was  intended 
by  them  to  bring  within  our  laws  all  who 
are  citizens,  and  also  all  who,  though  not 
strictly  citizens,  are  by  their  service  equally 
entitled  to  the  care  and  protection  of  the 
government.  It  is  a  canon  of  interpretation 
to  so  construe  a  law  or  a  treaty  as  to  give 
effect  to  the  object  designed,  and  for  that 
purpose  all  of  its  provisions  must  be  ex- 
amined in  the  light  of  attendant  and  sur- 
rounding circumstances.  To  some  terms  and 
expressions  a  literal  meaning  will  be  given, 
and  to  others  a  larger  and  more  extenders  one. 
The  reports  of  adjudeed  cases  and  approved 
legal  treatises  are  full  of  illustrations  of  the 
application  of  this  rule.  The  inquiry  in  all 
such  cases  is  as  to  what  was  intended  in  the 
law  by  the  Legislature,  and  in  the  treaty 
by  the  contracting  parties. 

In  Oeofray  v.  i%«,  188  U.  S.  258  r88 : 
842],  which  was  before  this  court  at  the  last 
term,  it  was  held  that  the  District  of  Colum- 
bia, as  a  political  community,  is  one  of  "the 
States  of  the  Union, "  within  the  meaning  of 
Uiat  term  as  used  in  the  consular  Convention 
of  1858  with  France ;  such  construction  being 
necessary  to  give  consistenoy  to  the  provis- 
ions of  the  Convention,  and  not  defeat  the 
oonsideration  given  to  France  for  her  con- 
cession of  certain  rights  to  citizens  of  the 
United  States.  And  In  the  present  case,  to 
carry  out  the  intention  of  the  Treaty  and 
Statute  in  question,  they  will  be  construed 
to  apply  to  all  parties  who  are  by  public  law, 
or  the  law  of  the  country,  entitled  to  be 
treated  for  the  time,  from  their  employment 
and  service,  as  citizens.  There  are  many 
adiudications  to  the  effect  that  such  character 
will  be  ascribed  to  parties  and  they  be  held 
liable  to  all  its  consequences,  and  entitled 
to  all  its  benefits,  on  other  grounds  than 
birth  or  naturalization. 

A  Statute  of  Henry  VIII.  enacted  that  if 
anybody  should  rob  or  take  "the  goods  of  the 
king's  subjects  within  this  realm,"  and  be 
found  guilty,  the  party  robbed  should  have 
restitution  of  the  goods.  Of  this  Statute  Sir 
Matthew  Hale  said  that  "though  it  speaks  of 
the  king's  subjects,  it  extends  to  aliens 
robbed ;  for  thoueh  they  are  not  the  king's 
natural -bom  subjects,  they  are  the  kind's 
subjects  when  in  England,  by  local  alle- 
giance. *    1  Hale's  Pleas  of  the  Crown,  p.  542. 

In  United  8UUa  y.  HUmes,  18  U.  8.  5 
Wheat  412  [5:  128],  which  is  in  point  in 
the  case  before  m,  certain  parties  were  in- 
dicted in  the  Circuit  Court  of  the  United 
States  for  the  Distriol  of  Massachusetts  and 
conyicted  of  mmdar  on  the  high  seas.    It 
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appeared  that  a  vessel,  apparently  Spanish, 
was  captured  bv  privateers  from  Buenos 
Ajres,  and  a  prize  crew  was  put  on  board, 
of  whom  the  prisoners  were  a  part.  One  of 
them  was  a  citizen  of  the  United  States  and 
the  others  were  foreigners.  The  crime  was 
committed  by  drowning  the  person,  whose 
death  was  charged,  by  Uie  prisoners  driving 
or  throwing  him  overboard.  On  motion  for 
a  new  trial  certain  questions  arose  on  which 
the  judges  were  divided  in  opinion.  One  of 
these  was,  whether  it  made  any  difference,  as 
to  the  point  of  Jurisdiction,  whether  the 
prisoners  or  any  of  them  were  citizens  of  the 
United  States,  or  that  the  offense  was  com- 
mitted, not  on  board  of  anv  vessel,  but  in 
the  high  seas.  The  court  said  that  the  ques- 
tion contained  two  propositions,— one  as  to 
the  national  character  of  the  offender  and  the 
person  against  whom  the  offense  was  com- 
mitted ,  and  second  as  to  the  place  where  it 
was  committed.  In  respect  to  the  first  the 
court  was  of  opinion  that  it  made  no  differ- 
ence whether  the  offender  was  a  citizen  of  the 
United  States  or  not,  adding :  "  If  it  (the 
offense)  be  committed  on  b^urd  of  a  foreign 
vessel  by  a  citizen  of  the  United  States,  or 
on  board  of  a  vessel  of  the  United  States  by 
a  foreigner,  the  offender  is  to  be  considered, 
pro  hde  vice,  and  in  respect  to  this  subject, 
as  belonging  to  the  nation  under  whose  flag 
hesails.^ 

The  case  of  Beg,  y.  Andermm,  L.  R.  1  0. 
C.  Reserved,  101,  is  still  more  in  point. 
There  one  James  Anderson,   an  American 

citizen,  was  indicted  at  the  Central  Criminal        

Court  in  England  for  murder  on  board  a  (47T1 
vessel  belonging  to  the  Port  of  Yarmouth, 
in  Nova  Scotia;  she  was  registered  in  Lon- 
don, and  was  sailing  under  the  British  flag. 
At  the  time  the  offense  was  committed  the 
vessel  was  in  the  River  Qaronne,  within  the 
boundaries  of  the  French  Empire,  on  her  way 
up  to  Bordeaux,  which  city  is  by  the  course 
of  tiie  river  about  ninety  miles  from  the 
open  sea.  The  vessel  had  proceeded  about 
half  way  up  the  river,  and  was  at  the  time 
of  the  offense  about  800  yards  from  the  near- 
est shore,  the  river  at  that  place  being  about 
half  a  mile  wide.  The  tiae  flows  up  to  the 
place  and  beyond  it.  The  prisoner  was  con- 
victs, and  the  case  was  reserved  for  the 
opinion  of  the  court.  It  was  contended  on 
behalf  of  the  prisoner  that  the  court  had  no 
jurisdiction  in  the  case  because  he  wan  an 
American  citizen  and  in  a  foreign  country  at 
the  time  the  offense  was  committed ;  and  also 
that  section  287  of  the  Merchant  Shipping 
Act,  which  it  was  said  the  crown  relied  upon 
at  the  trial,  applied  only  to  British  seamen. 
Mr,  Juitiee  Blackburn  in  regard  to  this  last 
statement  observed :  "The  expression  '  Brit- 
idi  seaman'  may  mean  one  who,  whatever 
his  nationality,  is  serving  on  board  a  British 
ship,*— and  also  that  it  had  been  decided 
"that  a  ship  which  bears  a  nation's  flag  is 
to  be  treated  as  a  part  of  the  territory  of  that 
nation.  A  ship  is  a  kind  of  floating  island.* 
Counsel  answered  that  if  it  floated  into  the 
territory  of  another  nation  it  would  cease  to 
h6  so.  and  the  jurisdiction  of  the  flag  would 
then  be  excluaed,  and  that  the  nan  miffht 
have  been  tried  in  France ;  to  which  OIU^ 
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^iu«H«BOTlIl  nplled:    "Eren  if  he  might,  neraon  to  whow  hands  were  firet  Intrusted 

why  ehoald  not  thie  country   legiaiate  t«  the  seelB  of  this  Department  declared  that 

ngniate  the  conduct  of  thMe  on  boaid  lb  'the  aimpleet  rule  will  be,  that  the  vessel 

own  Teanls,  or  so  as  to  lisve  ooncurreot  being  American  shall  be  CTideno:  that  the 

Jurisdictlonl"    All  the  judgea  concurred  ic  sesmen  on  board  are  such  '    Fifty  years' 

imtalninz  the  conviction.    In  giving  hie  experence,  the  utier  failure  of  many  negotia- 

opiaioo  the  chief  Justice   said :  tions,  and  a  careful  reconsideration  now  had 

•Tier.  U  no  doubt  that  the  place  whore  ^'¥  whole  subject  at  a  moment  when  the 

ttecaenae  was  committed  was  within  the  P'™"ms  are  laid,  and  no  present  Interest  or 

Itrtlcey  of  Pi«ic«,  and  that  the  prisoner  emergBncv  exists  to  bias  the  Judjinent   have 

™il.iefor«Bnh)sct  to  the  laws  of  Stance,  "?    1      i"'",  5"","^' ,'''",'''" '"  »»' 

MA  that  natiii  might  enforce   If  thei  "".'^  ''"  !'"!"'£  'f' .'l"' ..'"f  ''•."'y' 

Itagbt  tt;  but  at  the  same  time  he  wu  '?'"  Ti        S".^  "^'^"^  observed  con. 

SoVlthlii  a  Brttlah  merchant  veesel,  on  SS'aT'?        /?!      "^  honor  of  the 

tanl  that  vessel  ae  a  part  of  the  crew,  and  H?,"^    ^Sf ;  "''    ""    "ccurity    of  their 

HBchhe  must  be  talen  to  have  been  under  Si.?^„,V"     '"'•    "J"™™,    therefore, 

Ikimtectlon  of  the  British  law,  and  also  ."f^li  i.    .i?T^               f  P''"'!''  ""''• 

laiihle  to  lOi  provisions.    It  la  said  that  f'f"!,'"  tbelrjovemmenl.    In  every  regu- 

la  wiamier  waa  an  American  citiwn.  but  Iff''  ''""'?""^-^".',™'.,f  •."5".°>.'  7""'' 

la  £l  emharhed  by  hi,  own  conseit  on  !i",f"'','''S,°"?»*"  t\   ,         "!l  ""i 

_  tanl.BHtlsh.hip,  and  was  at  th.  time  a  Sf„  .  wlitw  li^     '•""  «^^■ 

*  Htioaofitacrew.Therearemanyob.erv..  ^S^f" '.^'S^  ,7°'- ^.^^J"   ,       , 

ta  10  b.  found  In  variomi  writei  to  show  ,  This  rule,  that  the  veasc!  being  American 

ll«i«  mm  inatantw,    though  subject  to  I"  "l.'l™ce  that  the    leamenon  hoard  ra 

IMcan  law  aa  a  citiUn  of  Amerii,  and  »'=''  »  "".  I"  '^""'•"^  «"«tr,ne  of  tb,. 

»  H  law  of  Franco  as  being  found  within  ."f  "°*^  '  f'  ^'",'"'     j°        .'"5  '*  ■'■ " 

tad,  t«rttory,  yet  that  h?  must  al«,  b.  the  Amerlcm,  pjjipl,  no  d.v.mty  of  opm.on 

S'Xn?n?'i°Sa;;'«''fto"™rof°a      wrrelaMi^'S iT.mle  of  con- 

Sffi'sSiVportheVn^;.  ttat°'th  rs 'ii';  Er?,°i'^  .r  "^-"^ '/ 

«nJ«iiMi «» . !-  ^1 J tne  Department  oi  Stale  in   the  corresDond- 

ttS^thl^h^XyUyCfrT^m':  «"«  Z^"^  »^%^nsli*  .ovemment..an<f  that 

rtrowSnSag  tSS(7itIm,.-    p.  160  ""«,*?■??  of  the  consurar  tribunal  in  taking 

^^    *  u       1/.  .luu.  jurigaiction  o[  the  prisoner  Rosa,  though  an 

ifr.  Jfi^iee  Blackburn   nid;     "Where   a  English  subject,  for  the  offense  committct], 

M^ooallowB  a  Teasel  to  sail  under  her  flag,  was  authorized.     While  he  was  no  eoiistcd 

'i    >id  the  ciew  have  the  protection  of  that  flag,  seaman    on    the    American    Tessel,    which 

Miaun  sense  and   Justice  requite  that  they  floated  the  American   fla^,    he   whs,   within 

''mldbepniilBhablebjr  the  law  of  the  flag.'"  the  meaning  of  the  Statute  and  Uie  Treatv, 

^  ITD.  an  American,  under  the  protection  and  sub- 

^Tlews  expressed  bj   the   Department  Ject  to  the  laws  of  the  United  States  equally 

ifBWe.  Quoted  above,  aro  In  harmonj'  with  with  the  seaman  who  was  natire  bom.    Aa 

tt»  docMne     uniformly    asserted   by    our  an  American  seaman  be  could  have  demanded 

Ptnment  against  the  claim  hv  England  of  a  trial  before  the  consular  court  aa  a  matter 

>>i|kt  to  take  Its  countrymen  from  the  deck  of  right,  and  must  therefore  be  held  subject 

^a  Americui   merchant   vessel  and  presa  to  it  as  a  matter  of  obligation. 
vniato  its  naval  service.    It  is  a  part  of      We  have  not  overlooked  Ibc  objection  re- 

ntUttofv  tiiat  the  assertion  of  this  claim,  peatedly   mode    and    earnestly    pressed     by 

'■'Ikauarceiuent  In  may  Instajices,  caused  counsel,  that  the  consular  tribunal  is  a  court     i 

*  J^te   of    irritation    among   our  people  of  I im!te<i  Jurisdiction.     It  is  undoubtedly  a 

"lAiio  conduct  of  any  other  countiy  has  court  of  Chat  character,  limited  by  the  Trcuty 

*n  pnidnced.     Its  enforcement  was  deemed  and  the  Statutes  passed  to  carry  it  into  e&ect. 

^PMt  indignity   upon   this  country  and  a  and     its    jurisdiction    cannot   be   extended 

'wUion  of  our  right  of  sovereignty,  our  beyond  their  legitimate  meaning.     But  their 

*VKlt   being    conudered    as   parts   of  our  construction  Is  not.    therefore,    to  be  eo  lu- 

•Wtorr.     It  led   to   the  War   of   1813,  and  stricted  as  to  practically  defeat  the  purposes 

^JjIxxiiKi  that  war  closed  without  obtaining  a  to  be  accoraplislied  by  the  Treaty,  but  rutlicr 

""'^niabment    of   the   claim,    its  further  so  as  to  give  it  full  operation,  in  order  that 

ipted.    At  last,  In  a  it  may  not  be  a      '         '  .  -■ 


giaqi 


UpWUlcttion   by   Mr.  Webster,  then   Sec-        It  is  true_ that  the  occasion  for  consular  trl- 
M  Lord 


of  State,  to  Lord  ABhburton,  the  special  bunals  in  Japan  may  hereafter  be  less  than  at 

bainiater  to  this  country,  on   the  Bth  present,  as  every  year  that  country  progresses 

iWHt,  1843,  Qie    claim  was  repudiated.  In  civilization  and  in  the  assimilation  of  its 

tta iiuionticement  made  that  it  would  systemof  Judicial  proceduretothatof  Chris- 


>  be  Allowed  by  our  government  and   tian  countries,  as  well  as  in  the  improve- 


SSh°< 


^7;n  ■oBouDiieu.     lue  conclusion  of  Hr.  mentof  its  penal  statutes;  but  the  system  ui 

"■MIT's  oommunication   bears   upon   the  consular    tribunals   whictk  have    a  general 

jg^tjD  before  us.     After   referring   to   the  Bimitorityin  their  main  provisions  is  of  the 

■  r~S  of  OtMt  Britain,  and  demonstrating  highest  importance,  and  their  establlabment 

*lfB|iutIca  at  the  position  and  ite  violation  in  other  than  Christian  countries,  where  our 

gMaiWl  rights,  he  said :  "In   the  early  people  may  desire  to  go  in  pursuit  of  com- 

JtBtw  Iwtwien  the  two  governments,    on  merce,  will  often  be  essential  for  the  protec- 

■hialeiig-eoDteited  topic,  Qie  distinguished  tion  of  their  persona  and  property. 


M5,666 


SuFBBMB  Court  of  thb  Uitxtsd  Statm. 


Oct. 


We  have  not  considered  the  obiection  to 
the  discharge  of  the  prisoner  on  me  ffiound 
that  he  accepted  the  conditional  pardon  of 
the  President.  If  his  conviction  and  sentence 
were  void  for  want  of  lurisdiction  in  the 
consular  tribunal,  it  m&j  be  doubtful  whether 
he  was  estopped,  hj  his  acceptance  of  the 
pardon,  from  assailing  their  validity ;  but 
Into  that  inquiry  we  need  not  go,  for  the 
consular  court  having  had  jurisdiction  to  try 
and  sentence  him,  mere  can  be  no  question 
as  to  the  binding  force  of  the  acceptance. 

Order  affirmed. 


THE  LATE  CORPORATION  OP  THB 
CHURCH  OP  JESUS  CHRIST  OP  LAT- 
TER DAY  SAINTS  ET  AL..  Appti,, 

V. 

UNITED  STATES. 


GEORGE  ROMNEY  et  al.,  AppU., 

V. 

UNITED  STATES. 

(Bee  8. 0.  Mcmum  Ohureh  v.  UnUed  SCotat,  Beport- 

er*sed.606,6<».> 

Decree  In  above  case,  punoant  to  reeervatlon  In 
opinion  186  U.  8.  S6  (84 :  489),  dlspoelng  of  the  prop- 
erty of  the  appellants,  aeiied  by  the  appellee. 
[Noe.  695,  715.] 
ArffU€d  Jan,  16, 17,  18,  1889,    Decided  May 
19,  1890.    Final  Decree  Entered  May  25, 

1891. 

APPEALS  from  a  decree  of  the  Supreme 
Court  of  the  Territory  of  Utah.  Modified 
and  c^fflrmed. 

The  opinion  of  the  court  In  this  case  is  re- 
ported in  186  U.  S.  1  (84:  478).  It  is  there 
stated  [p.  66  (499)Jt  '^We  have  carefully 
examined  the  decree,  and  do  not  find  anything 
in  it  that  calls  for  a  reversal.  It  may  perhaps 
require  modification  in  some  matters  of  detail, 
and  for  that  purpose  only  the  case  is  reserved 
for  further  consideration.^ 

The  final  decree  was  rendered  without  far- 
ther argument. 

Decree  per  Mr.  JutUee  'Brwudlmj  x 
The  decree  entered  in  this  case  on  the  19th 
day  of  May,  1890,  having  been  set  aside  by  an 
order  of  the  court  made  on  the  28d  dvr  of 
May,  1890,  it  is  now  upon  further  considera- 
tion ordered,  adjudged  and  decreed,  that  the 
decree  of  the  Supreme  Court  of  the  Territorr 
of  Utah  be  affirmed  with  the  f oOowing  modi- 
fication, that  is  to  say:  that  the  seventh  daose 
of  said  decree  be  changed  and  w«^v«^^^  «>  as 
to  read  as  f oUowas 

Mi 


"7th.  And  the  court  does  further  adjudge  and 
decree  that  the  Late  Corporation  of  the  Cborcb 
of  Jesus  Christ  of  Latter-Day  Saints  having 
become  by  law  dissolved  as  aforesaid,  there 
did  not  exist  at  its  dissolution,  and  do  not 
now  exist,  any  trusts  or  purposes  within  the 
objects  and  purposes  for  which  said  personal 
property  was  originally  acquired,  as  hereinbe- 
fore set  out,  whether  said  acquisition  was  by 
purchase  or  donation,  to  or  for  which  said 
personaltv  or  any  part  thereof  could  be  used, 
or  to  which  it  could  be  dedicated,  that  were 
and  are  DOt,  in  whole  or  in  part,  opposed  to 

{)ub1ic  policy,  good  morals  and  contrary  to  the 
aws  or  the  IFnited  States;  and  furthermore, 
that  there  do  not  exist  any  natural  persons  or 
any  body,  association  or  corporation  who  are 
legally  entitled  to  any  portion  of  said  person- 
alty as  successors  in  interest  to  said  Church 
of  Jesus  Christ  of  Latter-Day  Saints,  and  the 
said  personal  property  has  devolved  to  the  Unit- 
ed States;  and  not  being  lawfully  applicable  to 
the  purposes  for  which  it  was  originally  dedi- 
cated or  acquired,  and  to  whidi,  at  the  com- 
mencement of  this  suit.  It  was  being  devoted 
by  the  said  Corporation  and  Its  controlling  au- 
thorities, the  same  ought  to  be  limited  and  ap- 
pointed to  such  charitable  uses,  lawful  In  their 
character,  as  mav  most  nearly  correspond  to 
those  to  which  ft  was  originally  destined,  to 
be  ascertained  and  defined  (unless  in  the 
meantime  Congress  should  otherwise  order)  by 
reference  to  a  master  for  due  examination.  In- 
quiry  and  report  thereon,  subject  to  the  ap- 
provitd  of  the  oourt;  and  to  be  established, 
administered  and  carried  out  In  such  manner 
and  according  to  such  scheme  as  may  be  sug- 
gested and  reported  by  said  master  and  ap- 
§  roved  by  the  court  It  Is  further  ordered  and 
ecreed  that  until  the  ascertainment  and  deter- 
mination of  such  uses  and  the  adoption  of 
such  scheme,  and  untO  direction  be  taken  for 
the  ulUmate  funding  or  Investment  of  the  said 
personal  property  for  the  purposes  aforenid, 
the  receiver  appointed  In  this  cause  do  continue 
In  the  custody  and  charge  thereof,  with  all 
accumulations,  subject  to  the  further  order  of 
the  court,  and  (conjointly  with  the  rents  and 
income  of  the  real  estate)  to  the  payment  of 
the  costs  and  expenses  of  this  proceeding  and 
of  the  receivership  aforesaid.  The  reference 
herein  provided  for  to  be  made  by  a  separate 
order.  *^ 

Whereupon  it  Is  considered,  adjudged  and 
decreed  that  the  caune  be  remanded  to  the  Su- 
preme Court  of  the  Territory  of  Utah,  with 
directions  to  modify  its  decree  as  h««in  di- 
rected, and  to  take  such  further  proceedings 
as  to  law  and  justice  may  appertain  in  ooo- 
formlty  with  the  opinion  of^thls  court  delivn«d 
on  this  appeal  at  toe  laal  term  of  the  oourt 

iM  u.  a. 
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FOLLOWING  AEE  MEMORAJJTDA 


OF 


ALL  CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1890, 

irTf^OUT  OFIZnONB^  AJSCD  NOT  EL8BWHBBB  OB  0THBBWI8B    RBPOBTED  Dl  THIS  EDITIOV. 


TuBUnrrBD  States,  Appt.,  v.  The  Nobth- 
iKS  Pacific  R.  Co.    [«o.  82.] 
Appeal  from  the  Supreme  Couit  of  the  Ter- 
litor?  of  Montana. 

Tm  AUomeff'Oeneral  for  appellant.  Mr, 
Jtma  MeNaught  for  appellee. 

OtMeril,  1890.  Dismissed  on  motion  of 
Mf.  SotMnr-Oeneral  T(tft  for  appellant 

TdUhted  Statbs,  Flff,  in  Err,,  v.  The 
RiCBXQRD  MiMino  Co.  of  Nbyada.  [No. 
1197.J 

Inlnarto  the  Circuit  Court  of  the  United 
nitelor  the  District  of  Nevada. 

Tkt  AUornau-Oeneral  tor  plaintiff  in  error. 
^.  TymoiWrmi  for  defendant  in  error. 

Octobtr  SI,  1890,  Dismissed  on  motion  of 
^-  BoHcitar-General  Tqft  for  plaintiff  in  error. 

TnAiLABno  &  Pacific  R  Co.  Appt,,  v.  J. 

T.  Lbsdkub,  Treasurer,  etc.    [No.  837J 
.%eal  from  the  Supreme  Court  of  the  Ter- 
^of  Arizona 

Mmn,  A.  7.  Britton,  A.  B,  Browne  and  W, 
^BuMne  for  appellant  Jfr.  David  Twrpie 
wippeflee. 

^^^wrBl,  1890,  Dismissed  with  costs  on 
BotioB  of  Ifr.  JL  R  Brotone  for  appellant 

^««phN.  Haddock,  Flff,  in  Err.,  v.  Wm.  M. 

Wbi^t  a  al.    TNo.  988.1 

.^Snor  to  the  Supreme  Court  of  the  State 
^liQiidA 

^*  JamM  Lavmdet  for  plaintiff  in  error. 
*^-  0,  Oooper  tar  defendants  in  error. 
J^bMw  si,  1890.    Dismissed  with  costs  on 
"^  of  Mr.  Jamei  Lawndet  for  plaintiff  in 

•ill; 


October  tl,  1890,    Dismissed  with  costs  puit 
suant  to  the  10th  Rule. 


^ 


^^SwBTLAVD,  Trustee.  ^]D!P^.,«.  Samitel 
2;Aiaii0BD,  Sorriving  Executor,  etc.  [No. 

^.S^  ^^  ^®  Supreme  Court  of  the  Dis- 

■«ofOalumbia. 

Jn*'  ^*  *^*  Darlington,  Wm.  B.  Earle  and 

frj'Morrii  for  appellant    Mr.  Walter  D. 

^^V^  for  aoDellee* 

J^SJj  1890.    Dismissed  with  costs  on 

"'^  of  Mr.  M.  F.  Morrii  for  appellant 

^■'UUH  Bradfobd,  Plff.  in  Err.,  v,  Hab- 
^C.  MiLLKB  et  al.,  Admrs.,  etc  [No.  5.] 
In  Error  to  the  Supreme  Court  of  the  Dis- 

"gcrf  Columbia. 

^.  R  D.  Muuey  for  plaintiff  in  error.    No 
flPPenaoce  to  defendants  in  error. 


Wic  Febguson  et  al,^  Appts.,  v,  Geobgb  G. 

Dent  et  al.    [No.  28.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 

Mr.  T,  B,  Edginqton  for  appellants.  Meeere, 
D.  H.  Poeton  and  L.  W.  Finlay  for  appellees. 

October  81, 1890.  Dismissed  with  costs  pur* 
suant  to  the  19th  Rule. 


The  New  Eitgland  Mobtgaob  Secubttt 

Co.,  Appt,,  V,  J.  F.  Gbooyes^  Sheriff,  etc., 

et  al,    [No.  80.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon. 

Mr.  J,  D,  Campbell  tat  appellant  No  ap- 
pearance for  appdlees. 

October  88, 1890,  Dismissed  with  costs  pur* 
surant  to  the  19th  Rule. 


Daniel  Spill,  Appt,,   v.   The  Celluloii> 
Manufactubing  Co.    [No.  21.1 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
Mr,  H,  M.  Bugglee  tor  appellant     Meun, 
W,  D,  Shipman  and  J.  E.  Hindon  Hyde  tar 
appellee. 

October  83, 1890.    Dismissed  with  costs,  pur- 
suant to  the  16Lh  Rule,  on  motion  of  Mr, 
Thomas  N.  WiUiame,  in  behalf  o^  counsel  for 
appellee. 

RoBEBT  H.  RocNTBEE  et  al,,  Flffe,  in  Err.,  v.. 

W.  H.  Dail  et  al,    [No.  824.  J 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  North  Caro- 
lina. 

Meeere,  8.  F.  PhiUipe  and  Frederic  D.  Me- 
Kenney  for  plaintiffs  in  error.  No  appearance^ 
for  defendants  iL  erroi 

October  87.  1890.  Dismissed  with  costs  oft 
motion  of  Mr.  Frederic  D.  McKenney,  of  coun- 
sel for  plaintiffs  in  error. 

Albbbt  T.  Babbitt,  Plff.  in  Err.,  e.  Pab- 
KEB  P.  ClABK.     [No.  120J 

In  Error  to  the  Supreme  Court  of  the  States 
of  Ohio. 

Mr.  John  0,  Lee  for  plaintiff  in  error.  Mr. 
James  Lowndes  tar  defendant  in  error. 

October  87, 1890.  Dismissed  with  costs,  pur* 
suant  to  the  15th  Rule,  on  motion  of  Mr,  Jmm^ 
Lowndes,  tat  defendant  in  error. 
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BUFBBMB  COUBT  OW  THB  UkITBD  BtATM. 


Cor.  Tmc. 


Fbbd.  H.  Lohg,  AppL.  t.  Jambs  G.  Thatjeb. 

[No.  1527.] 
f^88]         Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 

Octcber  27,  1890,  Docketed  and  dismiased 
with  costs,  on  motion  of  Mr,  Wm.  A,  MeKen- 
neif,  for  appellee,  no  one  opposing. 

Wm.  G.  Miller,  Appt,  «.  R  M.  Thompson, 
Deputy  Sheriff,  etc.    [No.  46.] 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Georgia. 

Mr,  J,  Carroll  Payne  for  appellant.  Mr. 
W,  T.  I\tm^2{  for  appellee. 

October  Sit  1890.  Dismissed  with  costs,  pur- 
suant to  the  19th  Rule. 


Abthub  C.  Babsok,  Plff,  in  Err,,  v.  Wm.  H. 

Robertson.  Late  Collector,  eta    [No.  782.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Meure,  B,  Hartley  and  W,  H,  Coleman  for 
plaintiff  in  error.  The  Attorney- General  for 
defendant  in  error. 

November  S,  1890,  Judement  reversed,  with 
costs,  and  cause  remanded,  on  motion  of  Mr, 
Aetistant  Attomey-Oeneral  Maury,  for  the  de- 
fendant in  error. 


Sarah  W.  Pbasb  et  al„  Executors,  etc,  PM, 

in  Ehr„  v,  Wm.  C.  Ritohib  et  al.    [No. 

1806.1 

In  Error  to  the  Supreme  Court  of  the  State 
of  Illinois. 

Mestre,  8,  8.  Gregory,  Wm,  M,  Booth  and 
James  8.  Harlan  for  plaintiffs  in  error.  No 
appearance  for  defendants  in  error. 

Nof>ember  6, 1890,  Dismissed  with  costs,  on 
motion  of  Mr,  Henry  A,  Gardner,  in  behalf  of 
•counsel  for  plaintiffs  in  error. 


M.  C.  O^RYAH  8b  Oo,,P(ffk.  in  Err,,  «.  Sen- 

TER  &  Company.    [No.  68.] 

In  Error  to  the  Circuit  Court  of  the  United 
rStates  for  the  Eastern  District  of  Arkansas. 

Meetre,  8,  F,  Clark  and  J,  M,  Moore  for 
plaintiffs  in  error.  Messrs,  U,  M.  Bose  and  G, 
B,  Bose  for  defendants  in  error. 

Nof>ember  10,  1890,  Judgment  affirmed, 
with  costs  and  hiterest 


One  Distilling  Apparatus,  hy  A.  Wehrle, 

Claimant,  Plff,  in  Err,,  9.  The  United 

States.    [No.  1872.] 

In  Error  to  the  Circuit  Court  of  the  United 
'States  for  the  Northern  District  of  Ohio. 

Mr,  George  H,  Lothrop  for  plaintiff  in  error. 
The  Attorney-General  and  Mr,  Alphoneo  Hart 
for  defendant  in  error. 

Nof>ember  10,  1890,  Dismissed  per  stipula- 
tion, on  motion  of  Mr,  Attorney-General  Miller, 
•of  counsel  for  defendant  in  error. 


The  Oakland  Eubotrio  Light  and  Motob 

Co.,  IHff,  in  Er. .,  0.  Nathaniel  S.  Ebith. 

rao.  1548.] 

In  Error  to  the  Cfarcuit  Court  of  the  United 
-States  for  the  Northern  District  of  California. 

No^etK^^er  10, 1890,  On  motion  of  Mr.  John 
Bideut,  for  defendant  tn  error,  docketed  and 
•dIsmlsMd  with  ooils,  no  one  opposing. 

Mi 


L.  D.  Bbown  et  al,,  Apptt.,  «.  WiL  0.  Has- 

ABD.    [No.  70.] 

Appeal  from  the  Supreme  Court  of  Wash- 
inffton  Territory. 

Mr,  Leander  Hbhne$  for  appellants.  Jfasfn. 
A.  H.  Garland  and  W.  W.  tfpUm  for  appellee. 

Natember  10,  1890.  DismlsMd  with  co^ 
porsoant  to  the  10th  Rule. 

Thomas  Adams  et  al„  Apple.,  t.  Ckabias  T. 

Hbibel.    [No.  88.1 

Appeal  from  the  Circuit  Court  of  the  United 
SUtes  for  the  Northern  District  of  Obia 

Mr.  Arthur  V.  Briesen  for  appeUants.  Mr. 
E,  8owers  for  appeUee. 

November  IS,  1890,  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

Wm.  H.  Robertson,  Collector,  etc,  F(f  .  in 
Err,,  t,  Louis  Wbddigan  et  al,  [No.  86.1 
In  Error  to  the  Circuit  Court  of  the  Unit«a 

for  the  Southern  District  of  New  York. 
The  Attorney-General  for  plaintiff  in  error. 

Mr,  8  G.  Clarke  for  defendants  in  error. 
November  18,  1890,    Dismissed  with  oosISi 

on  motion  of  Mr,  SoUeitar-General  Toft,  of 

counsel  for  plaintiff  in  error. 

Thb Nbw  Amebioan File Co,^Appt., «. The 
Nicholson  File  Co.    [No.  80.1 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  District  of  Rhode  Island. 
Mr,  Chauneey  Smith  for  appellant.    Mr.  W» 

H,  77ktif«l9f»  for  appellee. 
November  19, 1890.    Dismissed  per  stlpal»> 

tion. 


The  Centbal  PAomo  R  Ca,  Appt,,  «.  The 

United  States.    [No.  764J 

Appeal  from  the  Court  of  Chims. 

Mesen.  Joeeph  B,  McDonald  and  Joseph  K» 
MeCammon  for  appellant.  The  Attorney-Gen^ 
eral  and  Mr,  SoUeUor-  General  IM  for  appellee. 

November  81, 1890.  Dismissea  on  mooon  of 
Mr,  Joseph  B,  McDonald,  of  counsel  for  appel- 
lant. 


Tennant,  Waleeb  8b  Co.,  etc..  Appts.,  «. 

John  P.  Coz  et  al.    [No.  1688.  J 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas. 

November  84, 1890.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr,  HaXbert  K  Paine 
for  appellees,  no  one  opposing. 


The  Einqston  Coal  Co.,  Plff,  in  3rr.,  «. 
Fbedk.  B.  Mtebs  etoL    [No.  1088.] 
In  Error  to  the  Supreme  Court  of  the  StatE 

of  Penn^lvania. 
November  84, 1890,    Docketed  and  dismissed 

with  cosU  on  motion  of  Mr.  Wm.  A.  McEltn- 

ney  for  defendants  in  error,  no  one  opposing. 


Thomas  Satlob  et  oL,  Plffk,  in  3rr.,  v.  The 

Untted  States.    [No.  $0.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michifan. 

Mr,  Benton  Hanehett  for  plaintiff  in  erroi. 
Jhe  Attorney-General  for  defendant  in  error. 

November  84,  1890.    Dismissed  pursoant  to 
the  10th  Rule. 
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Mbhorandux  Cases. 


TbbOitt  ov  Chaitotb,  Ftff,  in  Err,^ «.  Wil- 

Bot  F.  Tradsb.    [No.  ^.] 

hSnor  to  the  Circuit  Court  of  the  United 
BtitoBfor  tbe  District  of  Kansas. 

Mr,  Qwrge  B.  JPeek  tot  plaintiff  in  error. 
Ko  appearance  for  defendant  in  error. 

Nmmbir  tS,  1890,  Dismissed  with  costs  on 
motion  (tf  Mr.  J,  W.  Cory  in  behalf  of  counsel 
for  i^aintiff  in  error. 

HsBXD  E.  Paiuuabd  et  ai.,  AppU.,  v.  Abis- 
nras  H.  Jacot  et  al.    [No.  178.] 
Appeal  from  the  Circuit  Court  of  the  United 

Slates  for  the  Southern  District  of  New  York. 
Mr.  Paul  Qoepd  for  appellants.    Mr.  Arthur 

7.  Brieien  for  appellees. 
Mwemdff*  t6^  1890,    Dismissed  per  stipula- 

tko. 


Loud  Adlbb  et  al..  etc,  Apple.,  e.  Abneb  J. 

TowKB.    p^o.  287.) 

Appeal  from  the  Circuit  Court  of  the  United 
SUtea  for  the  District  of  Maryland. 

Mr.  Seboitian  Brawn  for  appellants.  Mr. 
JMeriek  P.  Fieh  for  appellee. 

l^emiter  £6, 1890.    Dismissed  per  stipula- 

tkn. 


AWTOBQujTHjm  ei  al.^  Plffe.  in  Err,,  v,  Thb 

Ottawa  Bottlb  aitd  Flint  Glass  Co. 

po.  849.] 

Id  £iTor  to  the  Circuit  Court  of  the  United 
^lt*tea  for  the  Eastern  District  of  Wisconsin. 

Mr*  F,  W.  Cotehaueen  for  plaintiffs  in  error. 
Mr.  Bmm  D.  OUbert  for  defendant  in  error. 
,^miibtr  $6,  1890,    Dismissed  per  stipula- 

000. 


AWHUB  D.  Stobt  et  al.,  Plffe.  in  Err.,  v. 

Joseph  SmpsoN.    [No.  544.  j 

In  Eiror  to  the  Superior  Court  of  the  State 
<^  Maaaechusetts. 

Mim.  CharUi  Theo,  RveeeU  and  Charles 
^i2vaa0tf,  Jr.,  for  plaintiffs  in  error.    Mr. 
^^ot  SatfOffe  for  defendant  in  error. 
.Jfomber  S6,  1890.    Dismissed  per  stipula- 

tlOD. 


T^MnmBAPOLis  Ain>  St.  Louis  Railway 
^M  Flf.  in  Err.,  v.  Thb  State  of  Minbb- 
iS^A,  o  rel.  The  Citt  of  Mhiineafolib. 
po.  W7.] 
i^  Error  to  the  Fourth  Judicial  District 

^^  of  Hennepin  County,  Minnesota. 
«•. /.  D.  Sjmnger  for  plaintiff  in  error. 

'^&  D.  Ruiiell  for  defendant  in  error. 
^^fpOer  £6,  1890.    Dismissed  with  costo 

po  itipoiatlon. 


™P»QPLB  OF  THB  StATE  OF  NbW  YoKK, 

SJT* Thomas  C.  Platt,  Plff.  in  Err.,  v. 
«jrAM>  Wbmplb,  Comptn^r,  etc.    [No. 

ABrror  to  the  Supreme  Court  of  the  State 
«»«wYork. 

Jf^i^.  W.  MaeFaHand  for  plaintiff  in  error. 
'rj^mlee  F.  Tabor  for  defendant  in  error. 

^^^Ofmber  $.  1890.    Dismissed  oer  stioulation. 


^  HOUBATQNIC  RaILBOAD  CoMPABT.  Pljf. 

in Brr.,  v.  Jacob  Gbissell.    [No.  108] 
Id  Shot  to  the  Supreme  Court  of  Errors  of 
oe  State  of  Connecticut. 


Mr.  M.  W.  Seymour  for  plaintiff  i&  error. 
No  appearance  for  defendant  in  error. 

December  8, 1890.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


Alvik  Eenslbb,  Ptff.  in  Err.,  v.  Louis  Cohb* 

[No.  881.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 

Mr.  Alex.  Orates  for  plaintiff  in  error.  Mr. 
J.  H.  MeOotoan  for  defendant  in  error.^ 

December  8, 1890.  Dismissed  with  costs,  per 
stipulation. 


The  United  States,  Plff.  in  Err.,  e.  Alfred 

Bbiogs  ei  al.   [No.  112.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California. 

71ie  Attomey-OenercU  for  plaintiff  in  error. 
Mr.  W.  W.  Morrow  for  defendants  in  error. 

Decembers,  1890.  Dismissed  on  motion  of 
Mr.  Attorney 'Qeneral  Miller,  of  counsel  for 
plaintiff  in  error. 

Mary  E.  Wood,  Plff.  in  Err.,  v.  J.  N.  Beach. 

[No.  1571.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Kansas. 

December  8, 1890.  On  motion  of  Mr.  A.  B. 
Browne,  for  defendant  in  error,  docketed  and 
dismissed  with  costs,  no  one  opposing. 

N.  L.  AxDjPlff.  in  Err. ,  v.  Alexandeb  Bran- 
don.   [No.  1572.] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Kansas. 
December  8,  1890.    On  motion  of  Mr.  A.  B. 

Browne,  for  defendant  in  error,  docketed  and 

dismissed  with  costs,  no  one  opposing. 

* 

A.  E.  Flobang  et  al.,  Plffe.  in  Err.,  v.  I.  N. 

Craig.    [No.  181.] 
Chris.  Bonn.   Plff.    in   Err.,   v.    Wm.    P. 

Thbasheb  et  al.    [No.  182.] 

In  Error  to  the  Supreme  Court  of  tbe  State 
of  Iowa. 

Mr.  P.  Henry  Smyth  for  plaintiffs  in  error. 
Mesere.  W.  E.  Blake  €^d  8.  W.  Packard  for  de- 
fendants in  error. 

December  8,  1890.  Dismissed  with  costs,  per 
stipulstions,  on  motion  of  Mr.  P.  Henry  Smyth, 
for  plaintiffs  in  error. 


Solon   Humfhrets  et  al..   Receiver,  etc.» 

Apple.,  V.  Thob.  McKibsook,  Receiver,  eta 

[No.  295.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

Mewrs.  Thjomae  H.  Hubbard  and  Welle  H, 
Blodgett  for  appellants.  No  appearance  for 
appellee. 

December  10, 1890.  Dismissed  with  costs,  on 
motion  of  ifr.  l^elleH  Blodgett  iotvpi^tLTiXM. 


The  Unttrd  States,  Appt.,  t.  Wm.  M.  Gbif- 

FITH.     [No.  114.1^ 

Appeal  from  the  Court  of  Claims. 

The  A  ttomey-  General  for  appellant.  No  ap- 
pearance for  appellee. 

December  11, 1890.  Dismissed  on  motion  of 
Mr.  Aseieiant  Attorney- Oeneral  MaurJ  for  ap- 
pellant 


IT0»1 


SUFBBMB  OOUBT  OT  THB  UHITED  BTATBB. 


Oct.  TtfBM, 


John  A.  Buokstaff,  T%f,  in  Err.^  v,  Fbahk 

A.  MiLEB.     FNo.  292.1 

In  Error  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Mr.  C,  8.  Montgomery  for  plaintiff. in  error. 
Mr,  J,  M,  Woolttorih  for  defendant  in  error. 

December  16,  1890,  Dismisaed  with  costs, 
per  stipulation  of  counsel 

The  Nbw  Yobk  and  New  Enolakd  R  Co., 

Plff,  in  Err,,  v.  Gborgb  M«  Woodbttff  et 

al.,  Comrs.,  etc.    [No.  1180.] 

In  Error  to  the  Supreme  Court  of  Errors  of 
the  State  of  Connecticut. 

Mr,  Simeon  E,  BaldtHn  for  plaintiff  in  error. 
Mr,  Henry  0,  Bobinson  for  defendants  in  error. 

December  19, 1890,  Dismissed,  per  stipula- 
tion, on  motion  of  Jfr.  8.  B.  Baldwin,  tor 
plaintiff  in  error. 

The  New  Yobk  akd  Nbw  Englahd  R  Co., 

Piff,  in  Err.,  v.  Gbobgb  M.  Woodbttff  et 

al.,  Comrs.  etc    [No.  1896.] 

In  Error  to  the  Superior  Court  of  Hartford 
County,  State  of  Connecticut. 

Mr.  Simeon  B.  Ba2dfftfi  for  plaintiff  in  error. 
Mr.  Henry  O.  Bobineon  for  defendants  in  error. 

^December  19,  1890.  Dismissed,  per  stipula- 
tion, on  motion  of  Mr,  8.  B.  Baldwin,  for 
plaintiff  in  error. 

W.  A.  WooDiv,  Appt,,  9.  D.  F.  Chambbh- 

LAIH.     |No.  1580.J 

Appeal  from  the  Supreme  Court  of  the  Ter- 
rito^  of  Idaho. 

January  6, 1891,  On  motion  of  Mr.  John' 
Ooode  for  the  appellee,  docketed  and  dismissed 
with  costs,  no  one  opposing. 

Pbbntisb  D.  Chbket,  Piff,  in  Err,,  v,  Thomas 

nvomsetal.    fNo.  741.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Meeen.  O.  E.  Magoofi  and  Wm,  A,  McKenney 
for  plaintiff  in  error.  No  appearance  for  de- 
fendants in  error. 

January  5, 1891,  Dismissed  with  costs  on 
motion  of  Mr,  Wm,  A,  McKenney  in  behalf  of 
plaintiff  in  error. 

AiiOKZo  J.  WnrniCAK,  Plff.  in  Err,, «.  LnnoB 

V.  Atwateb,  etc     (No.  1449.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

Mr,  Wm.  A,  MeKenney,  for  phiintiff  in  error. 
Mr.  CharUe  H.  Armee  for  defendant  in  error. 

January  5, 1891.  Dismiiaed  with  costs  on 
motion  of  Mr,  Wm,  A.  MeKenney,  of  counsel 
for  plaintiff  In  error. 


Thb  Uhttbd  States,  Piff*  ^^  Brr.  «.  Wm. 

Hbhbt  Fobsb.    mo.  120]. 

In  Error  to  the  CSrouit  Court  of  the  United 
States  for  tbe  Northern  District  of  California. 

The  AUamey- General  for  plaintiff  in  error. 
Mr.  L,  D,  Lahmer  fordefenoant  in  error. 

January  6, 1891,  Dismissed  on  motion  of 
i^.  Aeeikani  Attomey-Oeneral  Memry  tot 
plainUff  in  error. 


FBAHon  A.   GiBBont  §i  oL,  AppU.,  n 
BBiaHAM  Bnmop.    [No.  1584.\ 


T, 


Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 

January  7, 1891,  Docketed  and  dismissed 
with  costs,  on  motion  of  ifn  A,  Q,  Biddle  for 
appellee,  no  one  opposing. 

RoBT.  SoHELL  ct  ol.,  BxecutoTS,  etc,  P(^.  in 
Err,,  V.  Otto  W.  Pollttz  et  al.  [No.  166.1 
In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 
The  Attomey-Oeneral  for  plaintiffs  in  error. 

Mesere.  8.  F,  PhiUipe,  Frederic  D.  McKentiey 

and  A,  W.  Oriewold  for  defendants  in  error. 
January  It,  1891.    Dismissed  with  costs  on 

motion  of  Mr.  Attorney- General    Miller  of 

counsel  for  plaintiffs  in  error. 

HntAM  Babnbt,  Collector,  etc,  P^.  in  Err., 
V.  Edwabd  Eaitpb  et  al.    [No.  966.]_ 
In  Error  to  the  Circuit  Court  of  the  united 

States  for  tbe  Southern  District  of  New  York. 
The  Attomey-Oeneral  for  plaintiff  in  error. 

MeSh^.  8,  F.  PhOUpe,  Frederic  D.  McKenney 

and  A.  W.  Oriewold  for  defendants  in  error. 
January  1£,  1891.    IMsmissed  with  costs  on 

motion  of  Attorney-General  Miller  of  counsel 

for  plaintiff  in  error. 


HraAM  Babnbt,  Collector,  etc^  Plff,  in  Err,, 
V.  Benjamih  Tomes  et  al.    [No.  lOOOJ 
In  Error  to  the  Circuit  Court  of  tbe  United 

States  for  the  Southern  District  of  New  York. 
The  Attomey-Oeneral  for  plaintiff  in  error. 

Meeere.  8.  F.  PhiUipe,   Frederic  D.  MeKenney 

and  A,  W.  Oriewold  for  defendants  in  error. 
January  It,  1891.    Dismissed  with  costs  od 

motion  of    Mr.  Attomey-Oeneral  Miller  for 

plaintiff  in  error. 

Ahthokt  F.  Sbbbbbobb,  Collector,  etc»  Plff, 

in  Err.,  v.  Jobs  B.  GBOMMEa  et  oL    [No. 

1442.] 

In  Error  to  the  Cbtmit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

The  Atiamey-Oeneral  for  plaintiff  in  error. 
No  appearance  for  defendants  in  error. 

January  It,  1891.  Dismissed  with  oosu  od 
motion  of  Mr.  Attomey-Oeneral  Miller  for 
plaintiff  in  error. 

Akthont  F.  Sbbbbbgbb,  CoUeuior,  etc.,  Plff, 

in  Err.,  v.  Habbt  B.  Owslbt  et  oL,  etc. 

[No.  1475.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

The  Attorney-General  tor  plaintiff  in  error. 
No  appearanoe  for  defendants  in  error. 

January  It,  1891.  Dismissed  with  costs  o» 
motion  of  Mr.  Attomey-Oeneral  Miller^  of 
counsel  for  plaintiflb  in  error. 


The  ScBOomn  W.  P.  Satwabd,  etc,Tboi 

H.  Ooopor,  Owner,  Appt.,  e.  Thb  Uhrsd* 

enAsamTl^o.  6M.1 

Appeal  from  tbe  District  Court  of  the  Usiteil 
States  for  Alaska. 

Meeere.  JoeephH.  ChoaU and  Ohmiee Qtrenm 
for  appellant    The  Attome^Oeneral  for  ap- 

pdlee. 

January  19,1891.  Dismissed  on  motloii  of 
Mr.  Oalderon  OarUele  forappdlant 

140  u.a. 


4 


vm. 


Mbmobaiidum  Cases. 


fiALLm  Y.  HsNDBBBOsr,  Appi.,  V,  The  Cbn- 

TEAL  PA88EHOSB  R.  Co.     [No.  288]. 

Ai»peal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

Iff.  A2».  P.  Humphrey  for  appellant.  Mr. 
€f.  M.  Davie  for  appellee. 

January  -IS,  1891.  Dismissed  per  stipula- 
tkm  on  motion  of  Mr,  Alexander  Pope  Mum' 
fkfeji  for  appellant. 

ThbUhited  States,  Piff.  in  Err,,  «.  Adam 

Badbau.    [No.  164.] 

Id  Error  to  the  Circuit  Court  of  the  United 
titetes  for  the  Southern  District  of  New  York. 

Tke  Attomey-Oeneral  for  plaintiff  in  error. 
Jfenn.  8.  O.  Clarke  and  E,  B.  Smith  for  de- 
fendant in  error. 

Januarv  16, 1891.  Dismissed  on  motion  of 
Jr.  Amtkmt  Attomey-Oeneral  Maury  for 
plaintiff  in  error. 


iAxn  p.  Laino  ei  al,  Apple, ,  v.  John  Fbbtig 

^0/.  [No.  166.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

iff.  Edward  U  Taylor  for  appellants.  No 
appearance  for  appellees. 

Jwmrji  19,  1891.  Dismissed  with  costs, 
puztHant  to  the  10th  Rule. 


BoBSBT  B.  Cabslet,  Appt,  V.  Mabbett 
^raaal.    [No.  162.1 
^  Appeal  from  the  Curcuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

ifr.  iSm.  Tro.  Smith  for  appellant.    Mr.  O. 
^'  CWKm  for  appellees. 

iuwsry  21,  1891.    Dismissed  with  costs 
Piinuant  to  the  10th  Rule. 


Mamhi  M.  Peak,  Executrix,  etc.,  Plff.  in 
^'1  9.  Habia  L.  Swindle  and  Husband. 
Wo.  168.] 

^u  Error  to  the  Supreme  Court  of  the  State 
ofTexasL 

^.  R.  0.  FMer  for  plaintiff  in  error.  No 
^PParanoe  for  defendants  in  error. 

^^ttary  21,  1891.  Dismissed  with  costs 
P'^nttant  to  the  10th  Rule. 


^^?ABAK  BuoL  et  al.,  Plffg.  in  Err.,  v.  James 

^A.  MUHKAT.     [No.  187.] 

''}'•  J.  McNamaba  «<  al.,  Piffe.  in  Err.,  «. 

g/AHiB  k.  Mubbat.    [No.  189.] 

"^'^  LswTB  et  al.,  Piffe.  in  Err.,  v.  James 

pA.  MuKRAT.    [No.  m.\ 

aiaocj  Taijbnt  et  aZ.,  Piffe.    in  Err.,  9. 

Jii?*"  ^  Mubbat.    [No.  lOl.] 

''T^  p.  Rsms  et  al.,  Piffe.  in  Err.,  v.  James 
q  (A  Mtjbbat.    [No.  192.] 

^*Mtttt  RiCHABDSOH  et  al.,  Piffe.  in  Err.,  v. 

J;!^  A.  Mubbat.    [No.  198.] 

'^Wb  W.  Real  et  al.,  Piffe.  in  Err.,  v. 

1,^^)08  A.  Mubbat.    [No.  194.] 

**^  Jacobs  etal.,  Piffe.  in  Err.,  v.  James 

pMfDBBAT.     [No.  195.] 

^^laCTAH  NiBSLEB,  jPQT*  in  Err.,  9.  James 
\    ^Mubbat.    [No.  196.] 

"■Jttir  Hahbwibth  et  al.,  Piffe.  in  Err.,  «. 
I     w^Aifis  A.  Mubbat.    [No.  197.] 

'^^tiouKDA  HAN8wraTH^a^.,K/«.  in  Err.,  v. 

JaiobA.  Mubbat.    [No.  198J 
lUTmH.  QFnBXLetal.,  Piffe.  in  Err., «.  James 

A  MuKUT.    [No.  199.] 


Patbick  J.  Hamilton  et  al.,  Piffe.  in  Err.,  %, 

Jambs  A.  Murrat.    [No.  SOOJ 
Abraham  Sands  et  cU.,  Plffs.  in  JSSrr.,  «.  Jambs 

A.  MuRRAT.    [No.  201.  J 
James  L>  Hamilton,  Piff.  in  Err.,  v.  James 

A.  MuRRAT,     [No  2021 
Henrt  D.  Hausbr  et  at.,  Piffe.  in  Err.,  v. 

James  A.  Murrat.    [No.  203.] 
Mart  Rernard,  Plff.  tn  Err.,  v.  Jambs  A. 

Murrat.    [No.  204.] 
MosHS  Morris  et  al. ,  Piffe.  in  Err. ,  v.  Jambs  A. 

Murrat.    [No.  205.  J 
Andrew  J.  Davis,  Plff  in  Err.,  v.  James  A. 

Murrat.    [No.  206.] 
jAifEs  L.  Hamilton  et  al.,  Piffe.  in  Err.,  v. 

James  A.  Murrat.    [No.  207.1 
The  Fihst  National  Bans  op  Butte,  Plff. 

in  Err.,  v.  Jamrb  A.  Murrat.  [No.  208.] 
David  H.  Cohen  etal.,  Piffe.  in  Err.,  v.  James 

A.  Murrat.    [No.  209.] 
Nelson  J.  Dovenspeck  et  al.^  Piffe.  in  Err., «. 

James  A.  Murrat.    [No.  210.  ] 
Daniel  N.  Dkllinqer  etal.,  Piffe.  in  Err.,  9. 

James  A.  Murrat.    [No.  211.] 
John  M.  Bowes,  Plff.  in  Err.,  v.  James  A. 

Murrat.    [No.  212J 
Jeremiah  Roaoh,  Plff.  in  Err.,  v.  James  A. 

Murrat.    [No.  213.  J 
Leopold  F.  Schmidt  et  al.,  Plff^.  in  Err.,  v. 

James  A.  Murrat.    [No.  214.] 
David  H.  Cohen,  Plff.  in  Err.,  v.  Jaicrs  A. 

Murrat.    [No.  215.  J 

In  Error  to  the  Supreme  Court  of  the  Terri- 
torv  of  Montana. 

iieeere.  George  F.  Edmunde  and  Hiram 
KnowUe  for  plaintiffs  in  error.  Mr.  Walter  H. 
Smith  for  defendant  in  error. 

January  22, 1891.  On  motion  of  Mr.  Oeorge 
F.  Edmunde,  for  plaintiffs  in  error,  writs  of 
error  dismissed  with  costs  and  causes  remand- 
ed to  the  Supreme  Court  of  the  State  of  Mon- 
tana. 


John  J.  Willis,  Appt.,  v.  Theda  M.  June. 
[No.  176.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Meeere.  Wm.  A.  Jenner  and  Jerome  Buck  for 
appellant.    Mr.  H.  D.  Donnelly  for  appellee. 

January  26,  1891.  Dismissed  with  costs 
pursuant  to  the  10th  Rule. 

The  Asfinwall  Mfg.  Co.,  Appt,  v.  Ben- 
nington Gill  et  al.    [No.  181.  J 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey. 

Mr.  Franeie  Forhee  for  appellant  No  ap- 
pearance for  appellees. 

January  29, 1891.  Dismissed  with  costs  pur- 
suant  to  the  10th  Rule. 


The  J.  L.  Mott  Iron  Wobjm,  Appt.,  v. 
Chab.  H.  Skirm  et  al.    [No.  182.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey. 

Mr.  Franeie  Forhee  for  appellant.  Mr.  (hue- 
ten  Brotone  for  appellees. 

January  29, 1891.  Dismissed  with  costs  pur- 
suant to  the  lOth  Rule. 


The  J.  L.  Mott  Iron  Works,  Appt.,  v. 
Patrick  Casbidt  et  al.    [No.  183.J 
Appeal  from  the  Circuit  Court  of  the  United 
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Btates  for  the  Boatbem  District  of  New 
York. 

Mr,  FraneU  FMte$  for  appeUant  Mr.  Ar- 
thur V.  Brieten  for  appellees. 

January  t9, 1891,  Dismissed  with  costs  pur* 
suant  to  the  10th  Rule. 


William  Owblbt.  Flff,  in  Err,,  9,  Jakes  A. 

MUBRAT.     [No.  188.1 
Lbb  W.  Fostbb  et  al„  flffi.  in  Bhrr.,  v.  Jambs 

A.  MUBBAT.     [No.  216.1 
Gboffbbt  Layell  et  at,,  FWb,  in  Sfrr.,  v. 

Jambs  A.  Mubbat.    [No.  217.] 
Jonathan  C.  Baxbb,  Flff.  in  Err.,  e.  Jambs 

A.  Talbott  et  al.    [No.  2ia] 

In  Error  to  the  Supreme  Court  of  the  Terrf* 
torv  of  Montana. 

kr,  E.  W.  Toole  for  phiintiff  in  error  in  No. 
188,  Meaan.  O.  W.  StapUton  and  J.  0.  Bobineon 
for  plaintiff  in  error  in  Nos.  216  and  217,  and 
Mr.  Hiram  Enowlee  for  plaintiff  in  error  in  No. 
218.  Mr,  Walter  B.  Smith  for  defendant  in 
error. 

January    SO,  1891,    Dismissed  with  costs 

Sursuant  to  the  10th  Rule  and  remanded  to 
upreme  Court  of  the  State  of  Montana. 


The  Tuboaloosa  Nobthbbn  Railway 
Company  v,  Albbbt  V.  Gudb.    [No.  1606.1 

In  Error  to  the  Circuit  Court  oitbe  Unitea 
States  for  tbe  Northern  District  of  Alabama. 

Februarys,  1891.  On  motion  of  Mr,  John 
T.  Morgan,  for  Albert  Y.  Gude,  docketed  and 
dismissed  with  costs. 


Jno.  E.  Pabsons  et  al,,  Em,,  etc.,  Flfflf.  in 

Err.,  9.  Fbwstbb  Wilkinbon  et  al.    [No. 

166.] 
Robt.  8cf[SLLetal.,  Exrs..  etc.,  Flffa.  in  Err., 

V.  Samubl  Johnson.  Jn„etal.  PNo.  428.] 
Robt.  *Schbll  et  al.,  Exrs.,  etc.,  Plfi.  in  Err.. 

V,  Jambs  L.  Wise,  Admr.,  etc.  [No.  424.J 
Robt.  Schbll  et  al.,  Exrs.,  etc.,  Flfi.  in  Err., 

V.  Febdinand  C.  Lottnbb,  Suryivor,  etc 

[No.  425.] 
HihamBabney,  Late  Collector,  etc..  Plffin 

Err.,  V.  H.  A.  Hublbut  et  al,  etc.    [No. 

426.] 
HiBAM  Babnby,  Late  Collector,  etc,  FW,  in 

Err.^  V.  Bbnj.  L.  Cubtib,  Ezr.,  etc  TNo. 

427.] 
Robt.  Schbll  etdl,,  Exrs..  etc,  Plffa.  inErr,, 

V.  Mabius  a.  Sobohan  et  al.    [No.  429.] 
Robt.  Sohbll  etal.,  Exrs., etc, Plffa.  inErr., 

9.  Adrian  Isbldi,  etc    [No.  481.] 
Robt.  Sohbll  et  al.,  Exrs.,  etc,  I^ffe.  inErr., 

9.  Alezanbeb  Rickabds  etal.  ^o.  486.  J 
Robt.  Schbll  et  al.,  Exrs.,  etc,  Flffa.  in  Err., 

9.  R.  J.  MoBBiBOH,  Public  Admr.    [No. 

487.] 
RoBT.  Sohbll  etaL,  Exrs.,  etc ,  Flff^.  in  Err,, 

9.  Alfbbd  Woodbbidob,  etc  [No.  492.J 
Robt.  Sohbll a<aZ., Exrs.,  etc, Plffa.  inErr., 

9.  Edwabd  Bodabt,  etc    [No.  404.1 

In  Error  to  the  Circuit  Court  of  the  united 
States  for  the  Southern  District  of  New  York. 

The  Attorney- General  for  plaintiffs  in  error. 
Meagre.  A,  W.  GriawM,  8.  F.  PhiUipa  and 
Fi-ederie  JD,  MeKenney  for  defendants  in  error. 

March  $,  1891.  Judffments  affirmed  with 
costs  and  interest  per  st^>u]atioii« 
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Mabius  A.  Sobohan  et  al.,  Flffa,  in  Err,,  9. 

Robt.  Sohbll  et  oL,  Exn.,  etc.  [No.  480.] 
Adkian  Ibeun,  etc,  Flff,  in  Err.,  9.  Robt. 

Sohbll  0^0^.,  Exn.,  etc    [No.  482.1 
Alvbbd  Woodbbidob,  etc,  Flff,  in  Err.,  9. 

Robt.  Schbll  et  al.,  Exrs.,  etc  [No.  ^8.] 
Edwabd  Bodabt,  etc,  Flff.  in  Err.,  9,  Robt. 

Schbll  et  al..  Exrs.,  etc.    [No.  4d6.] 
Yiotob  Fauchb  el  al„  Flffa.  tn  Err,,  9.  Robt. 

Sohbll  et  al.,  Ezra.,  etc    [No.  691.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Meaara.  A.  W.  Oriawold,  8.  F-  PhiUipa  and 
FredeHe  D.  MeSenney  for  plaintiffs  in  error. 
The  Attorney  G^^fMrdu  for  defendants  in  error. 

March  $,  1891.  Dismissed  with  costs  per 
stipulation. 

Mobitz  EnvBB,  Admr.,  etc.,  Appt.,  9,  Tab* 
BANT  &  Company.    [No.  17.] 

Appeal  from  the  Circuit  Court  of  the  United 
SUtes  for  the  Southern  District  of  New  York. 

Mr.  Nathaniel  Myera  for  appellant  Mr,  0, 
A,  Peahody  for  appellees. 

Ma/reh  B,  1891,    Dismissed  per  stipulation. 

Thb  MoCoBiaoK  Habybstbb  Maohinb  Co.^ 

,^wL,  9.  Thb  Mdinbafolib  Habyestbb 

WoBKS.    [No.  1892.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

Mr.  R.  H.  Parkinaon  for  i^pellant.  Mr„ 
John  R.  Bennett  for  appellee. 

March  $,  1891,    Dismissed  per  stipulation. 

Thb  U.  S.  Tbust  Co.  of  N.  Y.  et.  at.,  Appta., 

9.  Thb  Wabash  Wbstbbn  Rt.  Co.    [No. 

1405.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the   Southern   District  of  Iowa. 

Mr.  Theodore  Sheldoti  for  appellants.  No 
appearance  for  appellee 

March  $,  1891,  Dismissed  with  costs  by 
appellants. 

John  Glenn,  Trustee,  etc.,  Flff.  in  Err.,  «. 

ThOC  J.  SXJMNJEB.     [No.  1452.1 

In  Error  to  the  Circuit  Court  (3  tbe  United 
States  for  the  Western  District  of  North  Caro- 
lina. 

Mr.  OharUa  MarahaU  for  plaintiff  in  error. 
Mr.  8.  F.  PhiUipa  for  defendant  in  error. 

March  f.  1891.  Dismissed  with  cosU  by 
the  pladntUi  in  error. 

Thb  Unttkd  Statb&  Appt..  9.  Thb  Cbntbal 

Pacipio  R.  Co.    FNc  48j 

Appeal  from  the  Chrcuit  Court  of  tbe  United 
States  for  the  District  of  California. 

Ihe  Attomey-Oeneral  for  appellant.  Meaara. 
Joaeph  K.  MeOammon  and  Oharlea  E.  Tweed 
for  appellee 

March  S,  1891.  Dismissed  on  motion  of  Mr. 
Sofieitor-General  2<tft  for  appellant 

Thb  Louisyillb  and  Nashyillb  R.  Co.» 

Appt.,  9.  Thb  Kxstuost  Cbntbal  R.  Co. 

et.al.    [No.  291.1 

Appeal  from  the  Circuit  Court  of  tbe  United 
States  for  tbe  District  of  Kentucky. 

Mr.  Walter  E9ana  for  appellant  Meaara. 
Wm.  M,  Bamaey  and  T.  W.  BuUiU  for  ap- 
pellees. 
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MsiiOKUiDuif  Cases. 


Kareft  JO,  1S91.  Dtatnined  wiUi  cosU  per 
rttpolidUxi,  OD  motion  of  Mr  Jama  Lovmdet  In 
wiiltof  ooniuel. 


Tn  Puma  Expbbm  Go.,  nff-  <»  Brr.,  a. 

P.  P.  FicKABD,  ComptraiQer,  etc..  «(  o^. 

Wo.  Il».] 

InEnot  lo  tba  6n)ueiiM  Ooort  of  the  TJnfted 
Sttt«otTeDiieflBe& 

Mmt,  R.  J.  Morgan  and  L.  B.  Jfei'bWand 
IndUdIUI  la  error.  Mr.  Qaorgt  W.  P^"'- 
fNwleDduita  in  atot. 

Mmk  13,  J891.  Judgment  Tevened  with 
ttrti  b;  coiwent  of  oounsel  for  defenduitB  In 
cntii,  who  coofeased  error,  and  caose  re- 
msAA,  to  be  proceeded  la  according  to  law 
udjotilce. 

Ju.  A.  Talbott,  Special  Admr.,  etc,  AjT 
b  ttr.,  e.  Thb  Boabd  ot  OotniTT  Coicbs. 
at  BiLTKB  Bow  OovKTT,  Mont.  Tt.    [No. 

Is  Etror  to  the  Bupreme  Court  of  tlie  Ter- 
•lloryofKonUna. 

w,  /.  W.  Forbit  forplalntUt  In  error.  Mr. 
J-  Jf.  MtSowm  for  defendant  in  error. 

Jmk  IB,  1891,  Diamlaeed,  and  came  re- 
mbM  Id  tbe  Bupreme  Court  of  the  Blale  of 


Vn  Kn  Homo,  Ami.,  9,  Thh   TJfitkd 

hiTB.    [N0.65S.] 
uBi  Wt,  Appt..  e.  Th2  UmraQ  Statbb. 

Wl  Wnra,  Appt.,  «.  Ths  Umrao  States. 

w«i8nEAM,  Appt.,  e.  Th»  United  States. 

pfftlOB.]       "^ 
■u  Hu   Tdko,  Appt.,  e.  Tme   Uhitbd 
Jtim.  rao.  (I1M.J 

"<*  Du  Qinms,   Jinf.,  e.  Tmi  UinrED 
„^    pra60S.T 

l^ia  Ah  Sbif,  Appt.,  t.  Tsb  Uhttbd 
>«».    [No.  608.] 
'*Wo  Chot,  ^jipf.,  e.  Thb  Unitzd  Statel 

■w  Thie  Jo,    AppL,   •;   The  TJhited 

-«««.    [NadOa] 

"•jmLnio,  Jvpf-t  ».Thb  TTnitbd  States. 

"on  kJ 


p(.,  &  The  TThited  States. 

apt.,  tt.  The  TJhitbd  Statr& 

Appt., «.  The  United  States. 

ipt., «;  The  Untted  States. 

. xfTT,  Jt>p(.,  e.  Thb  Umited 

-msi.   [No. ««.] 

''S?  to,  Jiipf..  «.  The  United  Stateb. 

^^'"■i  4l>f>l^t  *•  Tn  United  States. 

JSa  MS.] 

■u  Wb  JiNo,  4jip(. ,  fc  Tb»  United  States. 


lITair.] 
UID.K. 


'ww,  ^pL,  fl.TB«  United  Statu. 


Fbk   Qcono   Leh,  .Jj>p(.,  •,  The  Unttbd 

States.    [No.  650.] 
Tee  Qoona  Nuet,  Appt.,  e.  The  United 

Btatbb.    [Na  651.] 
WoMO  Li  Lip,  Appt.,  «.  The  United  States. 

[No.  653.] 
Juno  Dok  Jnt ,  Appt. ,  t.  The  Unttbd  Statbb. 

[No.  668.] 
WoNQ  Td   Chot,  Appt.,    v.   Thb  United 

STATEa    [No.  664.] 
Wono    Yor  Chot,  Appt.,   v.    The  Uhttsd 

States.     [No.  656.] 

BIN   Qui    Fab,    Api 

Btatbb.     [No.  656,] 
Wono    Qui   Fono,  Appt.,  e.  The   United 

States.    [No.  657.1 
PooN  Chuck  Bee,  Appt.,  '«.    The  Ubitbd 

Btatkb.     pfo.  668,] 
Lee  Sme  Suet,  ^pt.,  e.  Thb  Unttbd  States, 

[No.  669] 
Loui  Dbco  Choks,  Appt.,  o.  Thb  United 

Statss.     [No.  660.] 
Loni  Lib  Gab.  Appt.,  r.  Thb  United  States, 

[No.  661.] 
Lbk  Dob  Ano,  Appt. ,  e.  The  United  States. 

[No.  688.] 
Oeb  KnM  Hub,  Armt.,  e.  The  United  States. 

[No.  668  ] 
Lee  Ah  Doo,  Appt. ,  v.  Thb  Unttbd  States. 

[No.  664,] 
Chinq  Tai  Quonq.  Appt.,  e.  The  United 

States.    [No.  66S.] 
Hack  Sew  Heono,  Appt.,  «,  Thb  Uniticd 

States.    [No.  666,] 
Gun  Hono  Sue,  Appf. ,  d.Thb  United  States. 

[No.  667.] 
Chung    Pino  Wo,  Appt,,   v.   The   United 

States.     [No.  668.] 
Tom  Ah  Fong,  Appt. ,  •.  The  Unttbd  States, 

[No.  678.£ 
Choi  Tow  Yeb,  Appt.,  p.The  Unttkd  States. 

[No.  679.  J 

fo    QuAN   Goon,  Appt.,  *,  Thb    United 

Btatbb.    [No.  680.] 
Jbono  Keb,  Appt..  «.  The  United  States. 


[No.  1509] 

Appeals  from  the  Circuit  Court  of  the  United 
BlHies  ror  the  Northern  District  of  Califomla. 

Heart.  S.  O.  Bilbom,  J.  J.  Serivner  and 
Z^M.  iJ.J{i"rdan  for  appellants.  TlitAttomeg- 
Qeneral  tor  appellee. 

MariAlS,  IS91.  Diamisaad  putenant  to  the 
lOth  Sole. 

Thb  Plano  Hvo,  Co.,  Appt.,  «  A.  B.  Gba- 

uiMttal.     [No.  8H6.] 

Appeal  from  the  Circmt  Court  of  the  United 
States  for  the  Northern  District  of  Dllnoia. 

Msttr*.  L.  L.  Coburn  and  J.  M.  Thacher  for 
appellant.  Mtttri.  Bphraim  BanningvaA  Ihe*. 
A.  Banning  tor  appellees. 

March  18,  I89I.  Decree  rercraed  without 
coats  to  either  partj  lo  this  court,  and  caaae  re- 
manded with  alteclIOQB  lo  dismiss  tbe  bill  of 
complaint  at  complainant's  costs,  per  stlpula- 
■'-  -  -'  counsel. 

Geo.  W.  Aboheb.  A^t.,  e.  Wic  P.  and 

Hembt  Abnd.    [No,  386.] 

Appeal  from  tbe  Circuit  Court  of  tbe  United 
StaUe  for  the  Eastern  District  of  UiawDrL 
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Mr.  J.  M,  B,  Burgett  for  appellant.  No  ap- 
ipearanoe  for  appellees. 

March  19, 189L  Dismissed  with  costs  pur- 
tSuaDt  to  the  lOih  Rule. 


£uGENB  Abkhbim,  Appt.,  «.  Sahubl  Cobh 

etal.    [No.  240.] 

Appeal  from  the  Circuit  Court  of  the  UDited 
•States  for  the  Southero  District  of  New  York. 

Mr.  F,  11,  BetU  for  appellant.  Mr.  Q.  M. 
Plwnpion  for  appellees. 

March  20, 1891.  Dismissed  with  costs,  pur- 
*suant  to  the  10th  Rule. 


EuoENB  Abnhbih.  Appt.,  «.  LouiB  Rosen- 

BAUM.     [No.  241.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  F.  H.  BetU  for  appellant  Mr.  Q.  M. 
TlympUm  for  appellee. 

March  £0,  1891.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


EuoBNE  B.  Crockeb,  Appt,  V.  Thb  Cuttbb 

TowBii  Company.    [No.  242.] 

Appeal  from  the  Circuit  Court  of  the  United 
Stales  fur  the  District  of  Massachusetts. 

MesarB.  Thomas  H.  Talbot  and  (7.  H,  Drew 
for  appellant.    Mr,  F.  C.  Somes  for  appellee. 

March  go.  1891.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


The  Hancock  Inspiratob  Co.,  Appt,^  v. 

Henby  T.  Lally.    [No.  248.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinoia 

Mr,  Chauncey  Smith  for  appellant  Mean, 
Hector  T.  Fenton  and  B.  Mason  for  appellee. 

March  £0^  1891.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


Edwin  A.  Mebbitt,  Late  Collector,  etc.,  Plff, 
in  Brr.,  v.  Jofii)  Molleb  et  al.  HN'o.  282.1 
In  Brror  to  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 
The  Attorney- General  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

March  28,  1891.    Dismissed  with  costs  on 

■motion   of   Mr.  Attomey-Oeneral  Miller  for 

plaintiff  in  error. 

Thomas  A.  Gbben,  Pff,  in  Brr.,  v,  Thb 

People  of  thr  State  of  Colobado,  ex  reL 

L.  P.  Marsh  et  al.    [No.  245.] 

In  Error  to  the  Supreme  Court  of  the  State 
•of  Colorado. 

Mr.  Thomas  A.  Oreen  for  plaintiff  in  error. 
Mr,  L.  S  Dixon  for  defendants  in  error. 

March  28,  1891.  Dismissed  with  costs  on 
4iuthority  of  the  plaintiff  in  error.      ^ 

Abbam  Pools  et  eU.,  Appts,,  v.  The  West 

Point  Butteb  and  Cheese  Assn.  et  al, 

[No.  600.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Mr,  W,  O,  Qoudy  for  appellants.  Mr.  EUhu 
Bf!ot  for  appellees. 

March  24, 1891,  Dismissed  per  stipulation, 
on  motion  of  Mr.  John  W.  Gary  in  behalf  of 
•counse). 


Thb  Ca::^^  Tbamway  Co.  ov  Omaha,  Appt,, 
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9.  Thb  Omaha  Hobse  Railway  Oa  of  thb 

City  of  Omaha.    [No.  887.] 
The  Omaha  Hobsb  Railway  Co.  of  thb 

City  of  Omaha,   Appt.,  v.  Thb  Oablb 

Tbamway  Co.  of  Omaha.    [No.  897/1 

Appeals  from  the  Circuit  Court  of  the  tJ  nited 
States  for  the  District  of  Nebraska. 

Mr.  J,  0,  Cotoin  for  appellant  in  No.  887 
and  appellee  in  No.  897.  Mr,  Q.  E.  Pritchett  for 
appellant  in  No.  897  and  appellee  in  No.  887. 

March  24,  2891,  Dismissed  wiUi  costs  per 
stipulations. 

Jabez   G.    Smale  et  al.,  Plffis.  in  Brr.,  t. 

Chas.  H.  Mitohell.    FNo.  258.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Mr.  John  1,  Bennett  for  plaintiffs  in  error. 
Mr.  Wm,  Preseott  for  defendant  in  error. 

March  2J^  1891.  DisnJssed  with  costs  on 
motion  of  counsel  for  plaintiib  in  error. 

FitANK  CUBTI88,  Appt.,  «.  John  Hubd.  [No. 

266.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  John  B.  Burrill  for  appellant.  No  ap- 
pearance for  appellee. 

March  25, 1891.  Dismissed  with  coats  pur- 
snant  to  the  10th  Rule. 


AbUAH    0I7BTI88,     Appt,,    t.     JOHN    HUBD. 

[No.  267.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  John  B.  BwrriU  for  appellant  No 
appearance  for  appellee. 

March  26,  1891.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


The  Unitbd  Statb&  PW,  in  Brr.,  «.  Hbnbt 

H.  Staffobd.    rNo.  812.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Penni^l- 
vania. 

The  Attomey-Oeneral  for  plaintiff  in  error. 
Mr.  0.  B,  Morgan,  Jr.,  for  defendant  in  error. 

March  SO,  1891.  Dismissed  on  motion  of 
Mr.  Attorney-Oeneral  Miller,  for  plaintiff  in 
error. 


The  Pennsylyania  Railboad  Oompant, 

F^ff*  ^n  Brr,,  v.  T,  J.  Laughun,  Admr., 

etc.    [No.  278.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey 

Mr.  J.  B.  Vredenburgh  for  plaintiff  in  error, 
Mr.  Oortlandt  Parker  for  defendant  in  error 

March  SO,  1891.    Dismissed  per  stipulation. 

Geo.  F.  W.  Babtels  et  al.,  I^fk.  %n  Brr,,  «. 

Constance  0.  Rbdfibld  et  al,,  Bxecotora. 

[No.  270.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Messrs.  A.  W,  OristooULS,  F.  PhiUips, 
Frederic  D.  McEenneyBxi^Wm,  Q.  Wilson  for 

Slaintiffs  in  error.    Th4  Attomey-Oeneral  for 
ef  endants  in  error. 

March  SO,  1891.  Dismissed  with  costs  on 
motion  of  Mr,  8.  F,  Phillips  for  plaintiffs  in 
error. 
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ta  UsmD  Statu,  4j^-j  «>  Samuel  A. 

BouABDtflaX.    rao.  S^X 

i^ped  from  the  Circuit  Court  of  the  United 
tMnfor  the  DIetrict  of  KaDsas. 

Tin  AUom^  Qenerai  for  appellant  Ko  ap- 
IwiMe  for  appdieea. 

JarU  t,  1891.  Dismiased  on  motion  of  Mr. 
mOtt-GmisnU  Tofi  tor  appellant 

lAioo  B.  Gabt,  Collector,  etc.,  Ftff,  in  Err., 

t.FinEDBBIGKMllHLHAUBBB^a^.,etC   [No. 

1615.] 

In  Error  lo  the  Circuit  Court  of  the  United 
ftfttesforthe  Northern  District  of  Ohio. 

lU  Atkfnkqf-Omierdl  for  plaintiff  in  error. 
Voiroeanuice  for  defendants  in  error. 

Am  t,  1891.  Dismissed  with  costs,  on 
mm  of  Mr.  8oUeUar-Qen$rai  Titft  for  plain- 
tf  in 


ThokuH.  Allbn  €i  aL,  AppU.,  e.  Williah 

P.  Haludat.    r^To.  647j 

Appnl  from  the  Circuit  Court  of  the  United 
ftittt  for  the  Eastern  District  of  Arkansas. 

Mr.  Jno.  M.  Moore  for  appellants.  Mears. 
A*  £  Gartand  and  E.  J.  May  for  appellee. 

April  6,  189L  Dismissed  with  costs,  per 
itfpalitioD,  on  motion  of  Mr.  A.  E,  Garland 
fcn|)penee. 

<}aL  L  Ktbladh,  Piff.  in  Err.,  e.  C.  J.  E. 

Hinmua  et  ak    [No.  1704.] 

blrrorto  the  Circuit  Court  of  the  United 
:flta  for  the  Northern  District  of  niinoia. 

4*^  7, 1891.  Docketed  and  dismissed  with 
4Mi  on  motion  of  Mr.  Jno.  Paul  Jona  for  de- 
wdanti  hi  error,  no  one  opposing. 

k      ^AXUILB.CHABB^a^.,4PP^*t^-'I'HBMA88A- 
CBmiTTB     HOMB      MI88IONABY      80GIBTT. 

^       po.  IW.] 

^AiipeBl  from  the  Circuit  Court  of  the  United 
WM  for  the  Northern  District  of  Illinois. 

4KI 8,  UBBl.  Docketed  and  dismissed  with 
'^CB  motion  of  Mr.  0.  K.  Qffleld  for  ap- 
P""^  no  one  opposing. 

^IhniDSTATBB,  App^.,  e.  Amms  A  Cole. 
pal485.]        "^^^' 

•^ppeal  from  the  Supreme  Court  of  the  Dis- 
*wof  Columbia. 

y^AUorneit-General  for  Appe\lBait,    Metan. 
*^Jftffiii  and  Oeorge  0.  Haeleton  for  ap- 

jgjN7P,  1891,    Dismissed  on  motion  of  Mr. 
•  '"wtttr^eiMfv;  T(tft  for  appellant 

^  MmoAH   National  Railroad  Com- 

f'*.  Mr.  in  Brr.,  e.  W.  J.  CABPSirrBB. 
.  «&Tor  to  the  Circuit  Court  of  the  United 
\  ''?■'<»  the  Western  District  of  Texas. 
f  iiff">nL  Ohoi.  0.  Beaman  and  Thomas  W. 
\    nS^  pbintiir  in  error.    Mr.  W.  HdUett 

'"W  for  defendant  in  error. 
F     j4ra  IS,  1891.    Dismissed  with  costs  per 
jWMian  on  motion  of  Mr.  W.  EaUett  Phil' 
;   'Vi  for  defendant  in  error. 


^ijni  A.  CoiiB,  Appi., «.  The  United  States. 
.nro.  I486.] 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
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,  Mettn.  M.  F.  Morris  and  George  0.  EeuMm 
for  appellant  The  Attorney-General  and  JA*. 
BoHettor-General  Titfl  for  appellee. 

April  IS,  1891.  Remanded  to  the  said  so> 
preme  court  for  such  further  proceedings  as  to 
that  court  shall  seem  meet,  upon  the  applicar 
tion  of  either  party. 

JaoobLandbsican,  Avpt.f  e.  Matbb  Jonassen 

et  al.,  eic.  *  [No.  828.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  Dis^ct  of  New  York. 

Mr.  M.  B.  Philipp  for  appellant  No  ap- 
pearance for  appellees. 

April  16, 1891.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


The    Ewabt    MANUFACTUBiNa    Cohpant, 

Appt.,  e.  The  Molinb  Malleable  Ibon 

CoHPANT  et  al.    FNo.  882.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. . 

Mr.  Chae.  K.  Offield  for  appellant  No  ap- 
pearance for  appellees. 

April  17, 1891.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


Hiram  Babney,  Collector,  etc.,  Plff.  in  Err. ^ 
V.  Henby  Benda  et  al.    [No.  1009.] 
In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 
The  Attorney-General  for  plaintiff  in  error. 

Meeen.   A.    W.  Grietoold  and  8.  F.  PhiUips 

for  defendants  in  error. 
April  17,  1891.    Judgment  reversed  with 

costs  by  consent  of  counsel  for  the  defendants 

in  error  and  cause  remanded  to  be  proceeded  in 

according  to  law  and  Justice,  on  motion  of  Mr. 

8.  F.  Phillips  for  defendants  in  error. 

'^^-"— ""^^  . 

Henby  Benda  et  al.,  Plfs.  in  Err.,  e.  Hibam 
Babney,  Collector,  etc.    [No.  1010.] 
In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 
Messrs  A.  W.  Gristoold  and  8.  F.  Phillips  for 

plaintiffs  in  error.     The  Attorney-General  for 

defendant  in  error. 
April  17,  1891.    Writ  of  error  dismissed 

with  costs  on  motion  of  Mr.  8.  F.  Phillips  for 

plaintiffs  in  error. 

The  Central  Iowa  Railway  Company.  Plff. 

in  Err.,  e.  William  Piebce  and  H.  8. 

Halbert,  Assignees.    [No.  887.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Iowa. 

Mr.  Anthony  C.  Daly  for  plaintiff  in  error. 
No  appearance  for  defendants  in  error. 

April  ££,  1891.  Dismissed  witn  costs  pur- 
suant to  the  10th  Rule. 


RoBEBT  PmoN,  Appt.,  c.  Wm.  O.  Taylob, 
Deputy  Sheriff,  etc.    [No.  1690J 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Vermont. 

Mr.  Joel  C.  Baker  for  appellant.  Mr.  Wm. 
W.  Stiekney  for  appellee. 

April  £S,  1891.  Dismissed,  with  costs,  pur- 
suant to  the  16th  Rule,  on  motion  of  Mr.  W. 
W.  Stiekney  for  appellee. 

The  Acme  Hay  Habyesteb  Company,  Appt. , 
V.  Stephen  Mabtjn  et  aL    [No.  845-1 

88  601 


SuFBmfB  Comrr  ov  thb  Uhitbd  Sta< 


'/ 


Appeal  from  the  Circiiit  Coart  of  the  United 
Stetet  for  the  Northern  District  of  Dlinois. 

Mestn.  Qeorge  P.  FUher,  Jr.,  J.  B.  Ptiree 
and  Qeorge  Bd^ng  fcx  appellant  Mr.  L,  L, 
Bond  for  appellees. 

April  $4,  1891,  Dismissed  with  costs  on 
motion  of  Mr,  /•  B,  JMree  for  appellant 

John  Good.  Appt.,  «.  Jomr  F.  Bailit  §i  al., 

etc.    [No.  860.] 

Appeal  from  the  Circuit  0>mt  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania. 

ifr.iSUtoifi^.j9npton  for  appellant  Mr.  W. 
B.  DoolitUe  for  appellees. 

April  jf4,  1S91.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


Thb  United  Btatbb,  Plff.  in  JBrr,,  «.  Wm. 

Ball  et  al.    [Nos.  858,  860.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon. 

I7ie  AUorney-Oeneral  for  plain tifiP  in  error. 
No  appearance  for  defendants  in  error. 

April  t7, 1891.  Dismissed  on  motion  of  Mr. 
SoUeitar- General  Tq/X  for  plalntiif  in  error. 

EuGBNB  Bbebb  et  al..  Ptffe,  in  Err.,  9.  The 

United  States.    [No.  1720.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Alabama. 

April  £7, 1891.  Docketed  and  dismissed  on 
motion  of  Mr.  SoUeitor-Oeneral  Tc^  for  de- 
fendant in  error,  no  one  opposing. 

Julius  BALLnre^oZ.,  ly^  in  Err.,  «.  Daniel 

Magone,  Collector,  etc.    [Na  1624.]^ 

In  Error  to  the  Circuit  Court  of  theunited 

States  for  the  Southern  District  of  New  York. 

Meeen.  Stephen  Q.  Clarke  and  Edtrin  B. 

Smith  for  plaintiffs  in  error.    The  Attorney- 

General  for  defendant  in  error. 

April  £7,  1891.  Judgment  reversed  with 
costs,  by  consent  of  counsel  for  defendant 
hi  error,  who  confessed  error,  and  cause  re- 
manded to  be  proceeded  in  according  to  law 
and  justice,  on  motion  of  Mr,  Aatietani  Attar- 
ney-Oeneral  Maury  for  defendant  in  error. 

Danhel  Maoone,  Collector,  eta,  Pff,  in  Err., 
e.  Julius  Balun  et  oL    [No.  1626.] 
In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 
Th»  Attorney  Oenerat  for  plaintiff  in  error. 

Memre,  Stephen    G.    Clarke  and  Edwin  R 

Smith  for  defendants  in  error. 
AprU  rt.  1891.    Dismissed  with  costs,  on 

motion   of   Mr.   Astietani  Attamey^Gmiiral 

Maury  for  plaintiff  in  error. 


Wm.  p.  Hbndebson,  Plf.  in  Err.^  9,  Luot 

Labateb.    (No.  1780.T 

In  Error  to  the  United  States  Court  icx  the 
Indian  Tttritoir. 

April  $7,  1891,  Docketed  and  dismlsMd 
with  costs  00  motion  of  Mr.  John  John$  for 
defendant  in  enor,  no  one  opposinf. 


Rubbbll  Wheelbe  §t  al,,  ^^piK.  %  H.  Oil- 

BEBT  Habt  a  Co.    [No.  877.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 

JfsMrt.  Edmiund  Wetmef  and  Birnin  J3L 


Otn.TMBM, 

Bistey  for  appellants.    No  appaaiaaoe  for  ap- 
pellees. 

April  SB,  189L  Dismissed  with  cost%  ob 
the  authority  of  counsel  for  appellants^ 

The  Utah  and  Nobthebh  Railwat  Com- 
pany, Hff.  in  Err,,  %  Ldinie  M.  Palxbb 
etal,    [No.  864.] 

In  Error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Idaho. 

J^.  John  F.  DiUon  for  plaintiff  in  error. 
Mr.  B.  W.  Smith  for  defendants  in  error. 

AprU  SB,  1891.  Dismissed  with  costs,  and 
remanded  to  the  Supreme  Court  of  the  State  of 
Idaho,  on  motion  01  Mr,  Barry  BuUard  for 
plaintiff  in  error. 

Rbinhold  H.  ELEiNscHinDT  et  oL,  T%ffe.  in 

Err.,  e.  The  Second  National  Bank  of 

Helena.    [No.  801.] 

In  Error  to  the  Supreme  Court  of  the  Terri- 
tory of  Montana. 

Meesre.  E.  W.  Toole  and  William  Wallaee, 
Jr.,  for  plaintifEs  in  error.  No  appearance  for 
defendant  in  error. 

AprU  S9, 1891,  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule,  and  cause  remanded  to 
the  Supreme  Court  of  the  State  of  Montana. 


Eugene  Abnheiic,  Appt.,9.'yfujJLkM.  Finbteb 

etal.    [No.  1742.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

April  SO,  1891.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  G.  JC  Flympton 
tcft  appellees.    No  one  opposing. 

Qbobob  H.  Hilton,  Appt.,  si. The  Otoe  Couh- 
tt  National  Bank  et  oL    [No.  806.1 
Appeal  from  the  Circuit  Court  of  the  united 
States  for  the  District  of  Nebraska. 

Mr.  J.  B,  Ame$  for  appellant  No  appear- 
ance for  appellees. 

April  SO,  1891.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


0rable8Malzjlt»  Appt,,  «.Bi>WABD  B.  Root. 

[Na  807.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri 

Mr,  J,  S,  BoUford  for  appellant  No  ap- 
pearance for  appellee. 

AprUSO,  1891.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


The  Ubitbd  States,  Ptf,  in  iRr.^  R-  B. 

Bbtan,  Administrator,  etc,  slol.  [No.  876.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon. 

T%i  Attomgf'General  for  plaintiff  Ib  error. 
Mr.  John  F.  Villon  for  defendants  in  error. 

Jfof  1, 189L  DIsndssed  on  motloo  of  Mr. 
SMeitor^Genorai  T^  tot  plafaitiff  in  enor. 

Hob  Quono  Pox,  AppL,  %  Thb  Ubrbd 

States.    [No.  688.] 
Pub  Chot,  AppL, «.  The  UamD  BtArmk 

(Na688.] 
Chan  Bnie  Chav,  Appi,,  %  Tmm  Ubitbd 

STAim    [Na684.1_ 
Lee  Siok,  Appt.,  %  tmm  Uhobd  BtASwn. 

[No.  686] 

IMU.S. 
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Taho  Do.  Appt.^ «.  Tib  UimsD  Btatbs. 

Lm  Kwah,  Appi.,  «.  Tib  Uhited  Statml 

(No.  MO.] 
Ln  Chboho,  AppLt  ^  Thb  Uvited  Btatbs. 

[Ka  641.1 
Lm  HoK  Omm,  ^M<.» «.  Thb  Uhitsd  Staiml 

[No.  648.] 
Lbomo  Kmc  Poie.  Appt,^  ••Thb  Uhitbd 

STATBt.     [Ko.  1418.f 
Taho  Wme,  ^i)pl.»  «.  Thb  Uhitbd  Btatbs. 

TNo.  1415.] 

Appeal!  from  the  OircoH  Court  of  the  United 
States  for  the  Northern  District  of  California. 

Mr.  J.  J.  aeriwMr  for  appeUantai  Ths  AU 
tarMf^O^neral  for  appellees. 

ifojf  11, 1891.    Decrees  afSrmed. 

WnxiAX  H.  RoBBBTBOH,  Late  Collector,  eto.» 

Fif.  in  Brr.  %,  Hbnbt  Hbrbmaw  ei  al. 

[No.  461.] 

Id  Error  to  the  Cfarcnit  Court  of  the  United 
SUtes  for  the  Soathem  District  of  New  York. 

Th€  AUerneff  Oentral  for  plaintiff  in  error. 
Mr.  JS.  B.  Smith  for  defendants  in-  error. 

May  11, 1891.  Dismissed  with  costs,  on  mo- 
tion of  Mr.  AMtiHofU  AtUimep'Qeneral  Maury 
for  plaintiff  in  error. 


tor,  Flf,  in  Brr.. 
[No.  1886.1 


Wm.  H.  RoBBBTtON.  CoUector 
SL  Frbdebiob  Patubbl.    [No.  1886.1 
In  Krror  to  the  Circuit  Court  of  the  United 
SUtes  for  the  Soathem  District  of  New  York. 
J%$  AUomgif^Otntral  for  ^aintiff  in  error. 
Memn.  BAwardBarlUyvoA  WalUrK  Coleman 
tot  defendant  in  error. 

May  11, 1891.  Dismissed  with  costs,  on  mo- 
tion of  Mr.  Amisiant  AUomey-Qenerai  Mawry 
for  plaintiff  in  ertor. 

Jbkomb  Bbbhbbimeb  ei  oL,  Fffflt.  in  Brr,^  si 

Wm.  H.  RoBBBnoH,  CoUedor,  etc    [No. 

904J 

In  Krror  to  the  Circuit  Court  of  the  United 
Statea  for  the  Southern  District  of  New  York. 

JTsMff.  Oharim  Ouri$  and  a  6^.  Ciarks  for 
DlaintiffS  in  error.  Tk$  Aitormy-Qgneral  for 
defendant  is  error. 

May  11,  1891.  Judgment  reTerssd.  with 
costs,  on  motion  of  Mr.  AmitknU  AUanuy- 
General  Maury,  tot  defendant  in  error,  who 
confessed  error,  and  cause  rsQumded  to  be  pro- 
ceeded in  according  to  law  and  Justice. 

Jomx  JoHHwov,  P(f.  in  Jb*..  si.  Wm.  H. 
RoBBBTCOH,  Collector,  etc    [Na  M7J 
In  Error  to  the  Circuit  Court  of  the  United 

Statea  for  the  Sootbem  District  of  New  York. 
Mmr$.&B.OUrk$,M.RBmta§niOkmim 
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Ourie  for  plaintiff  in  error.    l%e  AUarmif>' 
Qtneral  tor  defendant  in  error. 

May  11,  1891.  Judgment  rcTersed,  with 
costs,  on  motion  of  Mr.  Amitiant  Attorney' 
QenmU  Maurn,  for  defendant  in  error,  who 
confessed  error,  and  cause  remanded  to  be 
proceeded  in  according  to  law  and  Justice. 

Thb  Uhitbd  States.  Appt.,  «.  Patbicx  Ma« 
LOHBTsfo/.,  etc.    [No.  1767.1 
Appeal  from  the  Court  of  Claims. 
May  11, 1891.    Docketed  and  dismissed  oa 

motion  of  Jfr.  Fhtnk  8.  Bright,  tot  appellees. 

JoHH  P.  Stooktoh,  Attomey-Qeneral  of  the 
State  of  New  Jersey,  Appt.,  t.  Thb  Balti- 
MOBB  AND  New  Yoek  Bailboad  Compaht 
et  al.    [No.  ITW.l 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Diitrict  of  New  Jersey. 
May  26, 1891.    Docketed  and  dismissed  with 

costs,  on  motion  of  Mr.  Wm.  A.  McEenney  for 

appellees,  no  one  opposing. 

Thb  Uhited  States,  Appt.,  %  James  T.  Cab> 

TBB.    [Na  1666.1 

Appeaff rom  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee. 

The  Attorney  Oeneral  tor  appellant.  Mr. 
Oeorye  A.  King  for  appellee. 

May  t6, 1891.  Decree  reTersed,  per  stipula- 
tion  of  oounsel.  and  cause  remanded  with  di- 
rections for  further  proceedines  therein,  io 
conformity  with  the  opinion  or  this  oourt  in 
the  csseof  ITfif  (Af  Statee  r.  Biting  {ante,  p.88d). 
No.  1117  of  the  present  term,  on  motion  of  Mr. 
Aetiitant  Attorney^Oeneral  Gotten  tor  appellant 


Thb  Uhitbd  States,  Appt.,  si  Jaoob  Johh* 

aoH.    JNa  1744.1 

Appeal  from  the  Bupreme  Oourt  of  the  Ter- 
ritory of  Utah. 

Tie  AUemey-Oeneral  for  appellant  Mr. 
Oeorge  A.  King  tot  appellee. 

May  86,  1891.  Dinnissed  by  consent  of 
counsel  on  motion  of  Jfr.  Oeorge  A.  King  for 
appellee. 

James  W.  Fellows  et  oL,  Apple.,  %  Wil- 
liam  T.  Walkeb,  Auditor,  et  oL    [Na 
1816.] 
App^  from  tlie  Circuit  Court  of  the  United 

States  for  the  Northern  District  of  Ohio. 
ifsMfs.  John  B.  Doyle  and  Beeeneon  Burke' 

tot  appeltants.    Meeere.  W.  B.  A.  Bead  and 

Cflarenee  Broten  tot  appellesa. 
May  MS.  189 t    Diniksed  with  coats  hr 
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DISMISSED  IN  VACATION 

FimSUAHT  TO 

RULE  28 
OCTOBER  TERM,  1889, 

AJm  THB  oomcBirGHiraBT  ov 

OCTOBER  TERM,  1890. 


&*■■  CHIOAOO,   MlLWAirKKB    AMD    8t.   PaUL 

Railway  Compakt,  Plff.  in  Brr.,  «.  Jomr 

W.  Daly.    [Na  1278.] 

Id  Brror  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

Mr.  OhoHa  B,  Flandrau  for  plaintiif  in  er> 
ror.    Mr,  A.  B,  Jaekmm  for  defendant  in  error. 

Oetober  S,  1S90. 

Charlbs  Edwabd  Lbwib,  Pljf,  in  Brr.,  % 

TWK  BOAKD  OF  COUITTY  COIOEIBSIOKEHS  OF 
COMANCHB  COUITTY,  EAVaAfl.      [No.   1178.1 

In  Error  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Mmr$.  W.  K  Bouington  and  A.  L.  WiUiam$ 
tat  plaintiff  in  error.  Mr.  Q.  0.  Olemeni  for 
defendant  in  error. 

SepUmber  SO,  1890. 

Thb  Paoifio  Mail  Stbahbhip  Compaky,  JRM; 

in  Brr,, «.  MtchakIi  CRoubkb.    [No.  671.1 

In  Error  to  the  Circuit  Court  of  the  United 
SUtes  for  the  Northern  District  of  California. 

Mr.  Mtiton  Andro$  for  plaintiff  in  error. 
Mr.  W,  W.  Morrow  for  d^endant  in  enor. 

September  M,  1890. 

PBAHcn  Mabtdi,  Appi,,  «.  Jomathav  H. 

PosD.    fNo.  78.] 

Appeal  txcm  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 
•  Meeere.  B.  M.  Wilson  wndA.  B.  Jaekton  for 
appellant.    Mr.  George  B.  Toung  for  appellee. 

aepUmber  8, 1890. 

Thb  Mayor,  bto..  of  thb  City  of  Houbtoh 

et  al,,  P^  in  Brr..  «.  Paul  O.  Fazbhdb 

sf  al.,  etc.    mo.  178.1 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Teias. 

ifr.i7.^.Btfi^  for  plaintiffs  in  error.  Mmtre. 
B,  H.  Farrar  and  B.  B.  EruttsehniU  for  de- 
fendants In  error.  ' 

August  30, 1890. 


The  Mayor,  btcl  ,  of  thb  City  of  Houston 
et  al.,  Pliffe,  in  Brr..  9,  Paul  O.  Fazehdb 
et  al.,  etc.    [No.  179.1 
In  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Texas. 
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Mr.  B.  F.  Bing  forplftiotiffs  in  error.  Meetrs. 
B.  H.  Farrar  and  B.  B.  BrutteehniU  for  de- 
fendants in  error. 

August  30, 1890. 

Thb  SmcKLB,  Harbison  and  Howard  Iron 
CoHPANY,  Appi.,  «.  Thb  South  St.  Louis 
Foundry  Cohpany  et  al.    [No.  107.1^ 
Appeal  from  the  Circuit  Court  of  the  United 

Sutes  for  the  Eastern  District  of  Missouri. 
Mr.  B.  H.  Parkinson  for  appellant    Mr. 

George  EL  Knight  for  appelleesi 
August  39, 1890. 

Samubl  N.  Hoyt  et  al..  Trustees,  PV***  in 
Brr.,  «.  WiLLLUf  Walls  et  aL  [Na  874.1 
In  Error  to  the  Circuit  Court  of  the  Unitea 

States  for  the  Western  District  of  Michigan. 
Mr.  D.  H.  Ball  for  plaintiffs  in  error.    Mr. 

Joseph  H.  Chandler  for  defendants  in  error. 
August  37, 1890. 

Bbnjamin  May  et  al..  Executors,  etc,  Appts,, 
9,  E,  Ralston  MoKbb  et  aL    [No.  tSSn.] 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  PennsrWania. 
Mr.  J.  0.  FMeg  for  appeUants.    A.  0.  0. 

Cole  for  appellees. 
August  33, 1890. 

RoiooB  Bban,  Appt.,  e.  Wm.  P.  Clabx  st  at. 

[NaSOe.] 

Appeal  from  the  Circuit  Court  of  the  United 
Sutes  for  tbe  Northern  District  of  New  York. 

Messrs,B.  B.  Wood,  Bdteard  B^and  Thomas 
J.  Pringle  for  appellant  Mr.B.H.  Parkinson 
for  appellees. 

August  IS,  1890. 

Jason  T.  Bartlbtt^ a<.,  Appts.,  9.  Andbbw 

H.  Pabxbb  et  al.    [Na  vA,] 

Appeal  from  the  Circuit  Court  of  tbe  United 
States  for  the  Northern  District  of  Dlinoii. 

Mr,  Bdwin  W.  KMhUg  for  appellants.  Mr. 
K  A.  West  for  appellees. 

August  7, 1890. 

Lbwis  C.  Stbaiqbt,  PUT.  in  Brr., «  Wm.  T. 
CABTBBslai.    pfam] 
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Ca6bb  Dismissed  nr  Vacatioh. 


Id  Error  to  the  Circait  Oourt  of  tbe  United 
States  for  the  Northern  District  of  IIHnois. 

Mr,  Edmn  W.  KeighUv  for  plaintiff  in  error. 
Mr.  WiUiam  J.  Campbdl  for  defendants  in  er- 
ror. 

My  SI,  1890. 

Acsnv  Herk,  Admr.,  etc.,  Fljf.  in  Err,^  ft. 

Powell  M.  Bradlbt  ei  al,    [No.  128.T 

Id  Error  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Mr,  Enoch  Totten  for  plaintiff  in  error.  Mr, 
Beginald  FendaU  for  defendants  in  error. 

July  IS,  1890, 

ThbDetboit  Litbbicatob  CoHPAirr,  Apnt,, 
9.  Fredebicx  Luhkbnhbuceb.  HN'o.  100.  J 
Appeal  from  the  Circoit  Coart  of  the  United 

States  for  the  Eastern  District  of  Michi^n. 
Mr.  A.  P.  Bodaet  for  appellant    Mesin,  0» 

M.  hek  and  E.  w.  Beetor  for  appellee. 
Jvly  11, 1890. 

QiOBai  T.  Buss  et  oL^  Trustees,  Appia,,  «. 

J.  D.  Hughes,  Admr.,  etc    [No.  IAA 

Appeal  ftx)m  the  Circuit  Court  of  the  United 
fitites  for  the  District  of  Kentucky. 

Mettn,  Lawrenee  MaanoeU,  Jr.,  and  W.  M. 
JKuRMy  for  appellants.  Mr.  (7.  K  BimraU  for 
appellee. 

i^B,  U90. 

OkoBOS  T.  Bliss  et  aL,  Trustees,  Appd.,  «. 
Floskngb  MoMichaxl.    [No.  783.J 
Appeal  from  the  Circuit  Court  of  the  United 
Aites  for  the  District  of  Kentucky. 
Mimrt.  Lawrmm  MaasueU^  Jr^^  and  W*  JC 
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Ramsey  for  appelhmts.    Mr.  0.  B.  BimraU  foi 
appellee. 
Julif  3, 1890. 

Isaac  Acklbt.  Appt., «.  Collib  P.  Huhtino- 

TOK.    [No.  487.J 

Appeaff  rom  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

Mr.  C.  B,  SitnraU  for  appellant.  Meaare.  W. 
M,  Bamaey  and  Lawrence  Maxwell,  Jr.,  for  ap- 
pellee. 

July  S,  1890.  , 


The  Town   of  Dabvillb,    A'yt.,    «.   J. 

WiiiLCox  Bbowh  et  al.    [No.  440.] 

Appeal  from  tbe  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Virginia. 

Meeare.  J.  B.  Tucker,  Q.  0,  Cabell  and  H.  H, 
MarahaU  for  ^>pellant  Mr.  Frank  P.  Clark 
for  appellees. 

June  14, 1890. 

John  B.  Sxttfhin,  Plff.  in  Srr.,  «.  Gustayus 

P.  Swnrr.    [No.  908.J 

In  Error  to  the  Circuu  Court  of  the  United 
States  for  tbe  Northern  District  of  Illinois. 

Mr.  Charlea  H.  Wood  for  plaintiff  in  error. 
Mr.  Albert  H.  Veeder  for  defendant  in  error. 

June  If,  1890. 

Petbb  Ulbiohs«<  at,,  Plfa.  in  Brr„  «.  Hehrt 
DOLBTAO  Ha&btsok.    \^o.  1188.] 
In  Error  to  the  Circuit  Ck>urt  of  the  United 

States  for  the  Southern  District  of  California. 
Mr.  A.  L.  Bhadea  for  plaintiffs  in  error.  Mr 

Wm.  Matthewa  for  dafendant  in  enror, 
June4,1890. 
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140  17.  8.  1-25,  85  I^  868,  PBNNOYBB  r.  McCONNAUGHT. 

State's  Immunity  from  suit  in  Federal  court  is  absolute  under 
eleventh  amendment,  p.  9. 

Distinguished  in  Beagan  r.  Farmers,  ete.,  Trust  Co.,  154  U.  8. 
888,  38  L.  1020,  14  6.  Ct  1051,  arguendo. 

States.— Suit  against  officer  to  compel  performance  of  State's 
contracts  is  suit  against  State,  p.  9. 

Approved  in  Brown  University  v.  Bhode  Island  Ck>llege,  56  Fed. 
56,  57,  suit  to  compel  payment  of  money  paid  State  treasurer  for 
agricultural  college  under  grant  of  1890;  Manchester,  etc,  Ins.  Oo. 
V.  Herriott,  91  Fed.  714,  suit  to  enjoin  collection  of  license  tax  from 
foreign  insurance  company;  Tindal  v.  Wesley,  167  U.  5.  219,  42  L. 
142,  17  S.  Ct  776>  arguendo. 

Constitational  law.—  iSuit  against  one  claiming  to  be  State  officet 
acting  under  unconstitutional  statute  is  not  prohibited,  p.  10. 

Approved  in  In  re  Tyler,  149  U.  S.  190,  37  L.  698,  13  S.  Ct  793 
Federal  receiver's  suit  to  enjoin  tax  levy;  Tindal  v.  Wesley,  167 
U.  S.  220,  42  L.  142,  17  S.  Ot  776,  and  Saranac,  etc.,  Timber  Co.  v. 
Roberts,  68  Fed.  521,  ejectment  suits;  Beagan  v.  Farmers,  etc., Trust 
Co..  1M  U.  S.  388,  38  L.1020,  14  S.  Ct  1051,  and  Mercantile  Trust  Co. 
V.  'l>xas,  etc..  By.,  51  Fed.  537,  suits  to  enjoin  enforcement  of  rail* 
i-oacl  rates  under  alleged  invalid  law;  Abell  v.  Culberson,  56  Fed. 
:;o:{,  suit  by  State  is  removable  as  others;  President  etc  r.  Sanger, 
62  Fed.  179,  186,  enjoining  wrongful  diversion  of  money  due  uni- 
versity, though  refusing  to  compel  payment  to  it;  Gregg  v.  Sanford, 

65  Fed.  156,  28  U.  S.  App.  313.  Western,  etc.,  Tel.  Oo.  v.  Henderson, 

66  Fed.  596,  and  Taylor  v.  Louisville,  etc.,  B.  Co.,  88  Fed.  356,  60  U. 
6.  App.  181.  suits  to  enjoin  unlawful  tax;  Cuban  S.  S.  Co.  r.  Fits- 
Patrick,  66  Fed.  68,  suit  to  enjoin  enforcement  of  law  against  foreign 
seamen  loading  ship;  Southern  By.  v.  North  Carolina  B.  Oo.,  81 
Fed.  601.  suit  against  State  officers  having  control  of  State's  stock- 
holdings In  railroad;  Water-Power  Co.  v.  Electric  Co.,  43  S.  C.  169, 
20  S.  E.  1008.  upholding  action  of  damages  for  third  party's  use  of 
canal  where  State  was  not  necessary  party;  Butler  v.  EUerbe.  44 
S.  C.  263,  22  S.  E.  430,  taxpayer  may  sue  to  restrain  payments  l^ 
comptroller-general  under  void  statute;  Parsons  v.  Slaughter,  68 
Fed.  879,  and  Bichmond,  etc.,  B.  Co.  r.  Ti^mmel,  58  Fed.  198, 
arguendo. 
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Distinguished  In  Pitts  y.  McGhee,  172  U.  S.  529.  19  &  Ct  274. 
•alt  to  enjoin  enforcing  of  law  reducing  railroad-bridge  fares;  Ball 
T.  Rutland  R.  Co.,  98  Fed.  518.  suit  to  enjoin  State's  attorney  from 
prosecuting  Tiolation  of  mileage-book  law. 

ConstitutionjLl  law.—  State  officer  may  be  enjoined  from  execut- 
ing State  law  contrary  to  Federal  Oonstitutlon,  p.  11. 

Approved  In  Scott  t.  Donald,  165  U.  S.  112.  113.  41  L.  053,  17  & 
Ct  268,  264,  following  rule;  Smyth  y.  Amea,  169  U.  S.  519,  42  U 
889,  18  6.  Ct  428,  suit  to  enjoin  enforcing  of  unconstitutional  law 
to  injury  of  plaintiff's  rights;  Mills  y.  Green,  67  Fed.  824,  suit  to 
enjoin  superylsor  of  registration;  Third  Nat  Bank  r.  Mylin,  76 
Fed.  886,  suit  to  enjoin  unlawful  tax  on  national  blank  stock; 
Central  Trust  Co.  r.  Citizens,  etc.,  R.  Co^  80  Fed.  225^  suit  to  re- 
strain State's  attorney  from  enforcing  unlawful  street  railroad-fare 
law;  Scottish,  etc.,  Ins.  Co.  y.  Herriott  199  Iowa,  610,  77  Am.  St 
Rep.  — ,  80  N.  W.  666,  where  foreign  Insurance  company  siied  State 
treasurer  to  recoyer  amount  paid  for  license. 

Distinguished  in  Belknap  y.  Schlld,  161  U.  a  16.  22,  40  L.  601, 
606,  16  6.  Ct  445,  447,  United  States  cannot  be  enjoined;  Rhodes, 
etc,  Mfg.  Co.  y.  New  Hampshire,  70  Fed.  725,  denying  Federal 
court* a  jurisdiction  to  enjoin  State's  criminal  proceedings. 

ConsUtotional  law.— Whether  suit  is  within  prohibition  of  dey- 
entb  amendment  Is  determined  by  reference  to  real  parties,  p.  12. 

State  cannot  yiolate  any  rights  hcquired  under  Its  contracts,  and 
law  Impairing  obligation  la  yold,  p.  18. 

Approyed  in  In  re  Mt  Vernon,  147  111.  865,  85  N.  B.  584,  State 
cannot  be  sued  or  compelled  to  sue  without  Its  consent;  Peck  y. 
SUte.  187  N.  T.  876,  88  Am.  St.  Rep.  789,  83  N.  B.  818,  judgment 
against  State  asylum  board  is  not  concluslye  on  State. 

Oonstitotioii«l  law.—  Applicant  under  Oregon  swamp-buid  stat- 
ute 1870  acquired  yested  right  by  payment  p.  20. 

Approyed  in  Husbands  y.  Mosier,  26  Or.  61.  37  Pac  81,  repeal  of 
act  of  1870  does  nOit  abrogate  contracts  tiiereunder. 

Statutes.— Contemporaneous  construction  by  exeeutlye  offlcete 
should  ordinarily  control,  p.  28. 

Followed  in  State  y.  >pomptolr  NatlMial  D^Beeompte  Do  Pans, 
U  La.  Ana.  1280,  26  So.  «^ 

Statnt— .—  Application  ui^der  Oregon  act  of  1870  was  not  ra»- 
dered  yold  If  preliminary  Ateps  Uken  before  repeal,  p.  U. 

Oonatitational  law.— Oregon  statute  of  1887.  authorising  cancel- 
fkHfm  of  certain  certificates  of  Mde,  to  unconstitutional,  p.  2S. 
Approyed  In  President  ete.  ▼.  tenger.  62  Fed.  lii,  niguendo. 
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X-40  tJ.  S.  25-40,  35  U  332,  HENDERSON  r.  GAiRBONODALE,  ETC., 
COKB  00. 
Appeal— Distinct  interests  in  admirAlty  cr  equity  cannot  be  ag- 
Sregated  to  give  Jurisdiction,  p.  82. 

Approved  in  Chapman  y.  Handley,  151  U.  fi.  446,  36  L.  228,  14 
«€&.  Ct  387,  claims  of  Utah  decedent's  distributees  are  several;  Davis 
^v^.  €k;hwartz,  155  U.  S.  647,  39  L.  296,  15  8.  Ct  243,  suit  to  set  aside 
several  mortgages  for  separate  interests;  Sioux,  etc.,  Bank  v.  Swen- 
^^m,  48  Fed.  625,  where  national  bank  sued  for  itself  and  individual 
^i^ockhalders  to  enjoin  tax  levy. 

landlord.— Bkiuity  win  decree  foffelture  of  lease  only  on  dear 
^roof  af  legal  right,  p.  88. 

lAadlord.—  Demand  la  necessary  ta  forfeiture  of  lease,  p.  83. 

See  26  Am.  St.  Rep.  012,  note. 

Iiandlord.—  Illinois  statute  requires  service  of  demand  either  per- 
>nally  or  on  premises,  p.  34. 

Kotioa. —  Personal  service  is  not  admitted  by  failure  to  deny 
negation  referring  to  copy  and  registry  receipt,  p.  85. 

Equity  requires  party  to  prove  all  facts  necessary  to  recovery 
zcept  as  admitted  by  adverse  party,  p.  85. 

IiTldence.— Presumption  that  letter  reaches  destination  does  not 
rise  unless  addressee  resides  there,  p.  37. 

Approved  in  Schutz  v.  Jordan,  141  U.  6.  220,  85  L.  710,  11  S.  Ot 
reaffirming  rule;  Pitts  v.  Hartford,  etc.,  Ins.  Co.,  66  Conn. 
50  Am.  <St  Rep.  101,  34  Atl.  97,  where  trial  court  found  that 
otice  mailed  would  reach  addressee  at  certain  time;  Goodwin  v. 
--^kissurance  Assn.,  97  Iowa,  241,  59  Am.  St  Rep.  422,  66  ix.  W.  161, 
L*.  R.  A  478,  where  addressee  did  not  live  in  city  where  notice 
'as  directed;  Brown  v.  Accident  Assn.,  18  Utah,  278,  55  Pac.  66». 
^i^nestion  of  actual  receipt  of  mailed  letter  is  for  Jury  when  denied. 

Squity  may  amend  or  vacate  decrees  at  term  at  which  rendered, 
X>-  40. 

Distinguished  in  Central  Trust  Co.  v.  Marietta,  etc,  R.  Co.,  76 
'F'ed.  206,  41  U.  S.  App.  339,  after  term. 

Appearance  for  purpose  of  contesting  waives  want  of  service^ 
P.  40. 

Followed  in  Johnson,  etc..  Trust  Co.  r.  Burr.  7  Kan.  App.  707,  51 
Pac  917. 

140  XJ.   8.   41-47,    85   L.    851,    SCOTLAND    COUNTY    COURT   r. 
UNITED  STATES. 
T^uuition   is  necessary   incident    to    authority  to   issue  bond% 

pp.  45-47. 

Approved  in  iSoutherland,  etc.,  Co.  v.  Bvart,  86  Fed.  ^02,  munid* 
pal  power  to  contract  is  limited  by  power  to  tax. 
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OoBstitotioiLal  law.—  Power  to  tax  existing,  when  bonds  issued, 
cannot  be  withdrawn  so  as  to  impair  bonds,  p.  47. 

140  U.  8.  47-^8,  35  L.  338,  BOBAH  y.  WILSON. 

Oovntftes. —  Decree    below  affirmed  on  authority  of    Barter  ▼. 
Kemochan,  108  U.  43.  582,  26  L.  411. 

Cited  in  51  Am.  St  Rep.  857,  note. 

140  U.  fi.  4a  36  L.  838,  STBVBNSON  y.  BARBOUR. 

▲ppeaL— Judgment  below  affirmed,  there  being  no  assignment 
or  specification  of  errors,  p.  48. 

Not  dted. 

140  U.  8.  48,  35  L.  839,  nNITB>D  STATB>S  y.  OHIDRSTBR. 

TriaL —  It  is  error  to  take  case  from  jury  where  there  is  oytdence 
to  establish  issues,  p.  49. 

Not  dted. 

140  U.  6.  49^1,  35  L.  839,  PRNNSYLVANIA  R.  R.  y.  QRBBN. 

^MaL — Where  eyidence,  in  action  for  damages,  ts  conflicting, 
case  should  be  submitted  to  jury,  p.  51. 

Not  dted. 

140  U.  6.  5^-55,  35  L.  331,  HILL  y.  CHICAGO,  BTC..  R.  R. 

Supreme  Court  will  not  hear  appeai  unless  transcript  filed  at 
term  after  appeal  taken,  p.  53. 

AppeaL— Dismissal  of  bill  as  against  some  defendants  is  final, 
although  seyerable  mYitter  referred  to  master,  p.  54.    ". 

Approyed  in  following  cases,  holding  decrees  in  quesAMi  final: 
Lewisburg  Bank  y.  Shelfey,  140  U.  S.  452,  35  L.  496,  11  S.  Mt  758. 
decree  determining  whole  controyersy,  though  court  hold  fuifl  for 
distribution;  Hoffman  y.  Knox,  50  Fed.  489,  8  U.  S.  App.  19.  vid 
Andrews  y.  National,  etc.,  Pipe  Works,  73  Fed.  517,  518,  34  U.S. 
App.  632.  decrees  fixing  amount  and  priority  of  creditors'  liens  arl 
directing  tfale  of  corporate  assets;  Standley  y.  Roberts.   59   h\\i 
830,  19  U.  S.  App.  407,  order  dismissing  interpleader  and  petition 
to  enjoin  them;  Salmon  y.  Mills,  66  Fed.  33,  27  U.  GL  App.  7.'i2. 
judgment  dissolying  attachment;  Rust  y.  United  Water-Works  Co.. 
70  Fed.  132,  36  U.  S.  App.  167,  judgment  denying  petition  to  open 
judgment;  The  Bugene,  87  Fed.  1003,  59  U.  S.  App.  517.  deoroe 
awarding  lien  for  definite  sum  and  directing  sale  of  ship:  ChsBe 
y.   Drlyer,  92  Fed.  785,  decree  ordering  judicial  safe  of  speciiir 
property;  Grant  y.  Bast,  etc.,  R.  Co.,  50  Fed.  707,  2  U.  6.  App.  182. 
dismissal  of    bill   auxiliary  to  fcnreclosure,  attacking  bonds  as  to 
auxiliary  complainants.    Approyed,  also,  in  Potter  y.  Real.  50  Fed. 
863,  6  U.  S.  App.  49,  finality  depends  upon  nature  of  decree,  not 
name  giyen  it  by  court  below;  dissenting  opinion  in  St  Louis,  etc.. 
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Ry.  T.  Jackson,  96  Fed.  571,  majority  denying  conclnsiTeiieas  of 
decree  declaring  interyenor*s  Judgment  a  lien. 

Distinguished  in  Hohorst  y.  Hamburgh,  etc.,  Packet  Co.,  149 
U.  &  266,  37  L.  445,  13  S.  Ct.  501,  decree  dismissing  in- 
fringement suit  as  to  foreign  corporation  alone  is  not  final; 
Bank  of  Rondout  y.  fimith,  156  U.  8.  835,  89  L.  443,  15  8.  Gt 
300,  decree  dismissing  bill  as  to  one  defendant  on  demurrer  is  not 
final  as  to  all;  Long  y.  Maxwell,  59  Fed.  951,  8  U.  6.  App.  484, 
appeal  from  order  directing  execution  of  prior  decree  does  not 
render  latter  reyiewable;  Ounn  y.  Black,  60  Fed.  160,  19  U.  S. 
App.  489,  order,  und«r  decree,  directing  selection  of  lands  by  com- 
missioner and  report  thereon,  is  not  final;  Denison,  etc.,  Ry.  y. 
Ranney,  etc.,  Mercantile  Ck>.,  —  Ind.  Ter.  — ,  53  S.  W.  504,  judgment 
declaring  lien  for  amount  to  be  ascertained  is  not  final;  Hunt  y. 
Hunt,  100  Mich.  401,  67  N.  W.  510,  unappealed  decree  in  partition 
declaring  nature  of  title  is  not  reyiewable  on  appeal  from  decree 
apportioning  rents;  North  Point,  etc.,  Irr.  Co.  y.  Canal  Co.,  14  Utah, 
168,  46  Pac.  827,  temporary  injunction  pendente  lite  is  not  appeal- 
able; Eastman  y.  Gurrey,  14  Utah,  171,  46  Pac.  826,  order  setting 
aside  judgment  Is  not  appealable. 

140  U.  S.  56-64,  85  L.  347,  INTBRNATIONAIi  TOOTH  CROWN 
CO.  y.  GAYLORD. 
Patents. —  Personal  use  and  demonstiiation  of  operation  to  others 
for  profit  for  two  years  is  abandonment,  p.  60. 

Pattents. —  Mere  improyement  in  old  idea,  inyolylng  mainly  mh 
perior  workmanship,  is  not  inyention,  p.  62. 

Patents. —  Inyentor  instructing  for  profit  in  use  of  new  dentine 
cannot  claim  use  was  experimental,  p.  62. 

Patents. —  Merely  increasing  speed  in  performing  old  siirfical 
operations  is  not  inyention,  p.  64. 

Not  cited. 

140  U.  S.  65-70,  86  L.  342,  ILLINOIS,  ETC.,  RY.  y.  WADB. 

Judgment.—  Transferring  to  plaintiff  all  rights  of  dedfendant  town 
in  co-defendant  corporation  is  final,  unless  town  appeals,  p.  68. 

Towns.— Fact  that  part  of  town  bonds  giyen  for  stock  are  yoid 
does  not  affect  town's  title,  p.  68. 

AppeaL—  Objection  to  joiuder  of  causes  of  action  cannot  be  made 
first  on  appcsal,  p.  70. 

Not  cited. 

140  D.  S.  70,  85  L.  844,  ILLINOIS,  BTO.,  BY.  y.  WADB. 
Adjudged  in  conformity  with  lUinoia,  etc.  By.  y.  Wade,  supra. 


140  U.  S.  71-91  Notes  on  U.  S.  Reports.  UifS 

140  U.  S.  71-70,  35  li.  344,  HARPE3R  COUNTY  COMMISSIONERS 
y.  ROSB. 
Bquity.— In  Kansas,  Terifled  allegations  are  not  to  be  taken  as 
true  if  plaintiff  was  not  bound  to  answer,  p.  75. 

CoontiM.— On  December  1,  1873,  only  organised  counties  in 
Kansas  could  Issue  bonds  for  improvements,  p.  75. 

OountleB.—  Bonds  Issued  l^  de  facto  county,  recognised  l^  State, 
are  valid  in  hands  of  bona  fide  purchasers,  p.  75. 

Approved  in  Cornell  University  v.  Maumee,  68  Ped.  421,  village 
bonds  Issued  by  city  are  valid  where  legislature  recognized  It  as 
Tillage;  D'E^erre  v.  Brooklyn,  90  Fed.  591,  unsigned  indorsement 
on  bond  reciting  registration  thereof  estops  city.  See  51  Am.  St 
Rep.  824,  note. 

140  U.  &  76-91,  35  L.  371,  iBTNA,  ETC..  INS.  CO.  v.  WlAiRD. 

Trial.— Party  cannot  object  to  charge  given  substantially  as 
requested,  p.  85. 

Followed  in  New  York,  etc.,  R.  R.  v.  Winter,  143  U.  S.  75,  36  L. 
80,  12  S.  Ct  361. 

Approved  in  Eddy  v.  Evans,  58  Fed.  151,  12  U.  S.  App.  697. 
question  of  negligence  is  for  jury  where  any  evidence  thereof  ex- 
ists; Phoenix  Assur.  Oo.  v.  I>ucker,  77  Fed.  247,  42  U.  S.  App.  Ill, 
verdict  should  not  be  directed  unless  conclusion  follows  facts  as 
matter  of  law;  Chicago,  etc.,  Ry.  v.  Healy,  86  Fed.  249,  67  U.  a 
App.  620,  where  facts  are  controverted,  deductions  to  be  drawn 
therefrom  are  for  Jury. 

Trial.— It  is  for  Jury  to  weigh  conflicting  evidence  under  in- 
structions from  court,  p.  86. 

Trial.—  Jury  are  exclusive  Judges  of  credibility  of  witnesses  and 
weight  of  testimony,  p.  88. 

Insurmnoe.— Court  may  charge  Jury  that  they  may  reject  physi- 
cian's diagnosis  as  to  cause  of  death,  p.  89. 

TriaL— Each  Instruction  must  be  considered  in  light  of  whole 
charge,  p.  90. 

Approved  in  Treusch  v.  Ottenburg,  54  Fed.  879.  6  U.  8.  App.  406» 
court's  Instructions  must  be  considered  together. 

Appellate  court  can  consider  only  exceptions  to  admission  of 
evidence  and  to  charge,  not  findings,  p.  91. 

Approved  in  Northern,  etc.,  R.  Co.  v.  Charless,  51  Fed.  570,  580, 
7  U.  S.  App.  899,  overruling  of  motion  for  new  trial  is  not  subject 
to  exception;  Singer  Mfg.  Co.  v.  Brill,  54  Fed.  382,  7  U.  S.  App. 
601,  newness  land  usefulness  of  patent,  not  void  on  face,  is  for 
jury  and  not  reviewable;  Great  Northern  Ry.  v.  M'l/aughlin,  70 
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Fed.  077,  44  IT.  8.  App.  180,  Circuit  Ooort  of  Appeals  cannot  re- 
Tlew  Terdict  od  weight  of  erldence. 

Distinguished  In  Southern,  etc.,  Co.  t.  Hamilton,  M  Fed.  471,  7 
U.  A.  App.  628,  setting  aside  rerdlct  clearly  nnjastlfled  by  evidence. 

140  U.  8.  01-07,  15  L.  880,  IN  RB  WAfiHINGTON  R.  R. 

Appeal.—  Interest  cannot  be  allowed  on  remand  If  question  not 
raised  in  first  Instance  or  on  appeal,  p.  04. 

Approved  In  Green  t.  Chicago,  etc.,  R.  Co.,  49  Fed.  908,  6  U.  8. 
App.  22,  following  mle;  Washington,  etc..  R.  R.  t.  Harmon.  147 
U.  8.  580,  87  L.  20t  18  8.  Ct  563,  Judgment  for  tort  in  District  of 
Columbia  does  not  l>ear  Interest;  Rosenstein  t.  Tarr,  51  Fed.  370. 
Interest  not  expressly  allowed  on  appeal  cannot  be  recovered  in 
suit  on  supersedeas  bond. 

Distinguished  in  Metcalf  r.  Watertown,  68  Fed.  863,  34  U.  S. 
App.  107,  where  erroneous  Judgment  was  reversed  with  directions 
to  enter  contrary  Judgment. 

▲ppeaL— Where  amount  Involved  Is  insufficient  for  appeal,  man- 
damus will  tie  if  there  Is  no  other  remedy,  p.  05. 

Approved  in  Gaines  v.  Rugg,  148  U.  8.  248,  87  L.  487,  18  8.  Ct 
617,  enforcing  mandate  by  mandamus  where  Circuit  Court  opened 
part  of  Judgment  affirmed;  City  Bank«v.  Hunter,  152  U.  8.  515,  88 
L.  536,  14  8.  Ot  675,  compliance  with  mandate  may  be  enforced 
by  mandamus;  Bissell,  etc..  Sweeper  Co.  v.  Goshen  Sweeper  Co.,  72 
Fed.  5^.  48  U.  8.  App.  47,  arguendo. 

Distinguished  in  In  re  Humes,  140  U.  8.  104,  87  L.  600.  18  &  Ct 
887.  where  applicants  for  mandamus  were  not  parties  to  original 
suit:  In  re  Sanford,  etc.  Tool  Co.,  160  U.  8.  266.  200,  40  U  41& 
417, 16  6.  Ct  208,  204,  where  mandate  leaves  certain  questions  open. 

AppsaL— Wbera  mandate  directs  entry  of  specific  Judgment 
lawer  court  has  no  discretion,  p.  06. 

Approved  in  Green  v.  Chicago,  etc,  R.  Co.,  4^  Fed.  000,  6  U.  8. 
▲pp.  22,  reafihming  rule;  Aspen,  etc.  Smelting  Co.  v.  Billings.  150 
U.  8.  87.  87  U  088,  14  8.  Ct  6,  Circuit  Court* s  Judgment  enforcing 
mandate  is  not  appealable;  North,  etc.  Develop.  Co.  v.  Orman,  71 
Fed.  768,  where  Circuit  Court  amended  order  for  sale  of  property 
after  its  affirmance;  Chapman  v.  Yellow,  etc.  Lumber  Co.,  89  Fed. 
004,  61  U.  8.  App.  001,  trial  court  cannot  require  payment  of  costs 
as  condition  of  new  trial  ordered  by  Circuit  Oourt  of  Appeals. 

140  U.  6.  08-106k  85  U  854,  HTJGHB8  ▼.  DUNDBB  MORTGAQB 

oa 

Oontraet— Court  determines  scope  of  written  contract  p.  104. 

Distinguished  In  ITNamee  v.  Hunt  87  Fed.  801,  00  U.  8.  App 
14,  where  effect  af  collateral  paptm  depends  partly  on  external 
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140  U.  S.  10^117.  35  L.  358,  SCOTT  ▼.  NBBLT. 

Federal  courts  will  enforce  State  laws  creating  new  equitable 
rights  consistent  with  Constitution,  p.  109. 

ApproTed  in  Indianapolis  Water  Co.  y.  American  Strawboard 
Co.,  53  Fed.  970,  Federal  courts  enforce  ne\r  State  rights,  but  nc> 
cording  to  real  nature  under  Federal  practice;  Sanford  v.  Saving, 
etc.,  Loan  Soc.,  80  Fed.  65,  administering  State  statute  allowing 
suit  by  one  out  of  possession,  based  on  legal  title  to  cancel  roid 
tax  deed. 

Jury.— Right  to  Jury,  in  Federal  court  cannot  be  defeated  by 
blending  legal  and  equitable  claims,  p.  109. 

Approved  in  United  States  v.  Ingate,  48  Fed.  253,  256,  England 
V.  Russell,  71  Fed.  821,  824,  and  Harrison  v.  Farmers,  etc..  Trust 
Go..  94  Fed.  729,  all  reafEbrming  rule;  Atlanta,  etc.,  R.  Co.  v.  West- 
em  Ry.,  50  Fed.  794,  2  U.  S.  App.  227,  and  Morrow,  etc.,  Mfg.  Co. 
V.  New  England  Shoe  Co.,  60  Fed.  342,  18  U.  &  App.  616,  where 
State  law  allowed  creditor's  bill  against  corporation  by  simple 
contract  creditor;  North,  etc.,  Ins.  Co.  v.  Lathrop,  63  Fed.  511«  sus- 
taining cross-complaint  on  policy  in  suit  enjoining  action  tberewi 
till  after  time  limited  therefor  has  expired;  Putney  v.  Whltmire, 
66  Fed.  388^  simple  contract  creditor  cannot  set  aside  deed  as  void; 
Sigua  Iron  Co.  v.  Clark,  77  Fed.  498,  Judgment  establishing  di- 
rectors' fraud  in  releasing  stockholder  must  precede  suit  enforcing 
his  liability;  Continental  Trust  Co.  v.  Toledo,  etc.,  R.  Co.,  82  Fed. 
661,  where  intervening  creditors  claimed  property  of  their  debtor 
in  receiver's  possession;  Ooit  &  Co.  v.  Sullivan-K^ly  Oo.,  84  Fed. 
725,  actions  for  goods  sold  corporation  and  against  individual  in- 
terested therein  cannot  be  Joined;  Stone  v.  Perkins,  85  Fed.  620. 
plaintiff  in  ejectment  cannot  establish  title  by  estoppel;  First 
Nat  Bank  v.  Prager,  91  Fed.  692.  63  U.  S.  App.  709,  such  sntt  la 
not  removable;  Davidson  v.  Calkins,  92  Fed.  232.  Federal  court 
cannot  entertain  equity  suit  to  quiet  title  against  defendant  in 
possession;  Wiggins  v.  Williams,  36  Fla.  657,  18  So.  865,  30  U  R.  A. 
760,  annulling  act  giving  equity  Jurisdiction  of  account  for  damage* 
for  trespass;  Hughes  v.  Hannah,  89  Fla.  374,  22  So.  615,  defend- 
ants have  right  to  Jury  in  action  to  recover  land;  Rockland  v.  Rock- 
land Water  Co.,  86  Me.  58,  29  AtL  936,  declining  to  enjoin  flooding 
of  highway  where  statutory  remedies  have  not  been  invoked; 
Davis  V.  Davis,  72  Fed.  84,  30  U.  8.  App.  723,  arguendo. 

Distinguished  in  Talley  v.  Curtain,  54  Fed.  46,  8  U.  S.  App.  347. 
entertaining  bill  to  set  aside  general  assignment  which  recognises 
creditor's  claim;  United  States  v.  Debs,  64  Fed.  753,  upholding  the 
government's  power,  under  act  of  1890,  to  restrain  conspiradea  In 
restraint  of  trade;  Waite  v.  (VNeil,  72  Fed.  856,  equitable  Jurisdic- 
tion is  favored  in  absence  of  plain  evasion,  especially  where  not 
seasonably  objected  to;  Qrether  v.  Wright.  75  Fed.  747.  748.  751, 
43  U.  &  App.  770,  State  which  expressly  allows  injunction  of  l|. 
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legal  tax  eannot  claim  Jury  trial;  Darragh  ▼.  H.  Wetter  Mfg.  Oo^ 
78  Fed.  11,  12,  40  U.  8.  App.  9,  10,  11,  plaintiff,  in  national  court, 
does  not  loae  any  right  or  remedy  available  in  State  court:  Scho- 
field  T.  Ute,  etc.,  Ooke  Co.,  92  Fed.  270,  creditor,  with  lien,  may 
sue  In  equity  to  remoTe  fraudulent  Incumbrance;  Barly,  etc..  Dis- 
tillery Oa  T.  Zelger,  9  N.  Mex.  41,  49  Pac.  726,  727,  under  statute 
making  ins<^Tenf a  attempted  preference  operate  aa  general  assign- 
ment; McBride  r.  State,  70  Miss.  721,  12  8a  700,  under  State  Oon- 
stltutlon;  Zell  Ouano  Go.  r.  Heatherly,  88  W.  Va.  416,  18  8.  B.  612, 
under  local  statute. 

Squity.— Judiciary  act,  forbidding  equity  suits  where  there  Is 
adequate  legal  remedy,  is  declaratory  of  equity,  rule,  p.  110. 

Approved  In  Scott  ▼.  Armstrong,  146  U.  8.  512,  86  U  1064,  18 
S.  Ct  152,  and  Dayis  r.  Davis,  72  Fed.  83.  30  U.  8.  App.  723.  R.  8., 
f  914.  assimilating  Federal  to  State  practice  does  not  obliterate 
distinction  between  law  and  equity;  Morrow,  etc^  Mfg.  Go.  ▼.  New 
England  Shoe  Oo..  57  Fed.  698.  18  U.  8.  App.  256,  24  L.  R.  A.  425, 
and  England  v.  Russell.  71  Fed.  824,  judgment  at  law  must  pre- 
cede suit  to  set  aside  deed  for  fraud;  Morrow,  etc..  Mfg.  Oo.  v. 
New  England  Shoe  Oo..  60  Fed.  341,  18  U.  8.  App.  616,  declining 
to  entertain  creditor's  bill  against  corporation  by  simple  contract 
creditor;  Gordan  t.  Jackson,  72  Fed.  89.  equity  suit  does  not  lie 
against  defendant  In  possession  to  remove  cloud. 

Distinguished  In  Rich  t.  Braxton,  158  U.  8.  406,  89  L.  1062.  16  & 
OL  1017.  legal  remedy  must  be  plain  and  adequate. 

T^dsral  court  remedies  are  goTemed  by  distinction  between 
equity  and  common  law  in  England,  p.  111. 

Approred  In  Alger  t.  Anderson,  92  Fed.  700,  adequacy  of  legal 
remedy,  which  is  test  of  equity  Jurisdiction,  refers  to  time  of  pass- 
ing judiciary  act,  1789. 

Courts.— State  law  cannot  render  ordinary  legal  actions  cog- 
nisable on  equity  side  of  Federal  court  p.  110. 

ApproTed  in  United  States  t.  Ingate,  48  Fed.  265,  summary  judg- 
meot  against  public  delinquent,  under  R.  8.,  I  957.  cannot  be  had 
In  equity;  Alger  t.  Anderson,  92  Fed.  709,  refusing  damages  as  al- 
tematlTe  relief  In  suit  to  rescind  contract  to  which  laches  is  bar; 
Detroit  etc  RoUIng  Mills  ▼.  Ledwldge,  162  lU.  309.  44  N.  E.  752, 
simple  contract  creditor  cannot  maintain  bill  In  equity  without  ex- 
hausting legal  remedies. 

Distinguished  in  Farmers,  etc  Trust  Oo.  t.  Oentralla,  etc  R. 
Go..  96  Fed.  641,  failure  of  blU  to  allege  judgment  ooes  not  wholly 
ritlate  appointment  of  receiver. 

Federal  courts  will  not  follow  State  statute  permitting  joinder 
of  equitable  and  legal  demands,  p.  110. 

AppcoTOd  In  Gates  r.  Allen,  149  U.  a  466^  469i  87  U  807,  18  8. 
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Ct  884  (see  dissenting  opinion  In  149  U.  8.  461,  37  L.  800,  13  8. 
Ot.  978),  reaffirming  rule;  Sheffield  Furnace  Co.  v.  Wltbwow, 
149  U.  S.  580,  87  L.  856,  13  S.  Ct  939,  maintaining  equity  jurisdic- 
tion of  mechanic's  lien  enforceable  under  State  law  either  at  law 
or  in  equity;  Mississippi  MiUs  ▼.  Cohn,  150  U.  S.  205,  37  L.  1054, 
14  8.  Ct.  76,  State  legislation  does  not  affect  Federal  equity  Jurla- 
dlction;  Hollins  ▼.  Brierfield,  etc.,  Iron  Co.,  150  U.  8.  879,  37  !▲ 
1115,  14  S.  Ot  128,  and  Ohllds  ▼.  N.  B.  Carlsteln  Co.,  76  Fed.  93, 
judgment  at  law  must  precede  creditor's  bill;  8myth  t.  Amee,  169 
U.  S.  517,  42  L.  839,  18  8.  Ct  422,  adequacy  of  legal  remedy  is  not 
dependent  entirely  on  State  statutes;  Talley  ▼.  Curtain,  54  Fed. 
60,  8  U.  8.  App.  847,  priority  given  complainant  in  creditor's  bin 
by  State  law  does  not  obtain  in  Federal  court;  Thomas  ▼.  Nanta- 
hala,  etc..  Talc  Co.,  58  Fed.  489,  8  U.  8.  App.  429,  State  practice  can- 
not affect  Federal  equity  jurisdiction;  Over  ▼.  Lake  Brie,  etc,  R.  Oo^ 
63  Fed.  35,  where  owner  of  goods  destroyed  in  transit  was  joined 
with  insurer  in  suit  against  railroad;  Davidson  ▼.  Calkins,  92  Fed. 
236,  Federal  court  will  not  entertain  equity  suit  against  occupant 
to  quiet  title. 

Mortgage.—  Suit  lies  in  equity  to  compel  application  of  property 
to  debt,  p.  118. 

Approved  In  Park  ▼.  New  York,  etc.,  R.  Co.,  70  Fed.  642,  Fttd* 
eral  court  may  appoint  receiver  at  suit  of  mortgagee. 

Equity  aids  enforcement  of  legal  remedy  only  where  there  la 
debt  acknowledged  or  established  by  judgm^it  p.  118. 

Approved  In  Catee  ▼.  AUen,  149  U.  8.  458,  37  L.  806»  18  8.  Ct 
884,  United  States  ▼.  Ingate,  48  Fed.  254,  Greenwood,  etc,  By.  T. 
Strang,  77  Fed.  499,  and  D.  A.  Tompkins  Co.  ▼.  Catawba  Mllla» 
82  Fed.  783,  all  reaffirming  rule;  Swan,  etc..  Cattle  Co.  ▼.  Frank, 
148  U.  8.  612,  37  L.  581,  13  8.  Ct.  694,  judgment  must  precede  suit 
against  stockholder  for  corporate  assets;  Talley  ▼.  Curtain,  54  Fed. 
47,  8  U.  S.  App.  347,  In  part  affirming  S.  C,  46  Fed.  582,  recognition 
of  claim  In  deed  of  assignment  will  support  suit  to  set  deed  aside; 
Kittel  V.  Augusta,  etc.,  R.  Co.,  65  Fed.  862.  where  return  of  execu- 
tion was  Incomplete;  England  ▼.  Russell,  71  Fed.  825,  amending 
bill  by  reducing  claim  to  amount  admitted  is  insufficient  without 
lien;  Foley  t.  Guarantee,  etc..  Deposit  Co..  74  Fed.  765,  judgment 
and  unsatisfied  judgment  must  precede  suit  to  reach  debtor's  as- 
sets; Medberry  v.  Troutman,  94  Fed.  954,  action  by  simple  cred- 
itor to  enforce  stockholder's  liability  is  on  law  side;  Colt  A  Co. 
T.  Sullivan-Kelly.  Co.,  84  Fed.  725,  arguendo.  See  66  Am.  St  Repw 
276,  note. 

Distinguished  In  Chicago,  etc..  Bridge  Co.  ▼.  Anglo,  etc.  Faff- 
ing Co.,  46  Fed.  690.  where  judgment  Hen  against  coipormtkMi 
would  support  suit  in  State  court. 

Federal  courts  will  administer  State  atatute  enlarging  remedy  1b 
«nlt  to  quiet  title,  |^  114. 
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Foderal  courts  wiU  follow  statute  allowing  suit  to  quiet  title  to 
unoccupied  land;  not  against  defendant  in  possession,  p.  115. 

Approved  In  Smyth  ▼.  N.  O.  Canal,  etc.,  Oo.,  141  U.  fi.  661,  36  Im 
882,  12  8.  Ot  114,  and  Davidson  ▼.  Calkins,  92  Fed.  235,  237,  where 
defendants  were  in  possession;  Lacassagne  ▼.  Cbapuis,  144  U.  S. 
126,  36  L.  871,  12  8.  Ct.  662,  dismissing  equity  suit  against  occih 
pant  for  possession  without  prejudice  to  law  action;  Ryder  v.  Bate- 
man,  98  Fed.  22,  arguendo. 

Distinguished  in  Hudson  t.  Randolph,  66  Fed.  217,  23  U.  8.  App. 
681,  retaining  equity  suit  against  occupant  where  other  equity  rights 
give  jurisdiction. 

140  U.  8.  117-118.  86  L.  402,  BIRDSBYD  v.  SC^HJBFFER. 

Appeal.—  Order  remanding  cause  to  State  court  is  not  final  judg- 
ment p.  118. 

Reaffirmed  in  Powers  t.  Chesapeake,  etc.,  Ry.,  169  U.  8.  98,  49 
U  676,  18  8.  Ct.  266. 

140  V.  8.  118-136,  35  L.  877.  BALL  ▼.  UNITED  STATB8, 

Courts.— Vacancy  in  district  Judgeship  continues  pending  causes 
until  term  after  successor  qualifies,  p.  128. 

Courts.—  District  Judge,  appointed  during  regrular  Judge's  illnec* 
and  acting  after  latter's  death,  is  Judge  de  facto,  p.  128. 

Approved  in  Wright  ▼.  United  States.  158  U.  8.  239.  89  L.  GtSQ, 
15  8.  Ct  822.  de  facto  deputy  marshal  is  within  act  of  1888  for 
protection  of  Federal  officials;  McDowell  ▼.  United  States.  159  U. 
8.  601,  40  L.  273.  16  S.  Ct  112.  where  circuit  Judge  upsignated 
Judge  of  another  State  in  same  circuit;  Ex  parte  TT^ciil  173  U.  8. 
466^  19  8.  Ct.  460,  title  of  one  acting  with  color  of  au'Aodty  cannot 
be  collaterally  attacked;  M'Dowell  v.  United  State*,  74  Fed.  406, 

-42  U.  S.  App.  1,  where  appointment  was  regular  -jj*^  face;  State  ▼. 

3arnard,  67  N.  H.  224,  68  Am.  St  Rep.  650.  29  -A  7.4.  411.  officer  un- 
^&T  defective  appointment  is  de  facto  officer. 

Orixninal  law.— Under  §  6,  act  of  1889.  writ  to  review  capital 
^^•^anviction  must  issue  within  sixty  days  after  tirm.  p.  129. 

^^.pproved  in  Cross  v.  United  States.  145  U.  'L  577.  36  L.  828.  12 
<;t  844.  under  act  of  1889  writ  does  not  lie  to  Supreme  Court  of 
K.  ^strict  of  Columbia  to  review  General  Term  s  affirmance  of  capl- 
^      conviction. 

^^^^hrlminal  law.—  Accused  must  be   preset  t  when   sentence  pro> 
^^^^nced,  and  in  capital  case  must  have  rlgY  t  to  speak,  p.  129. 

approved  In  French  v.  State.  85  Wis.  43  d.  39  Am.  St  Rep.  859, 
N.  W.  568,  21  L.  R.  A.  405,  reaffirming  rule;  Lewis  v.  United 
.tes,  146  U.  S.  373,  36  L.  1013,  13  8.  Ct.  137,  right  to  be  present 
^'^^anot  be  waived;  Territory,  v.  Day,  2  Okl.  411,  413.  37  Pac.  806. 
^*^,  record  must  show  presence  of  accused  at  trial. 

'XlDistinguIshed  in  Schwab  v.  Berggren.  143  U.  S.  447,  36  L.  228, 
^^     8.  Ct.  526,  in  appellate  court;  Hodge  t.  State,  29  Fla.  510,  10 
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8o.  668,  where  cooylctlon  was  not  of  capital  offense  question  is 
not  yltal;  Ward  v.  Terrltoryt  8  OkL  13,  14,  66  Pac.  704.  prisoner 
need  not  be  present  on  argument  of  motion  In  arrest. 

Criminal  law.— Judgment  rendered  on  Sunday  is  void,  p.  131. 

Distinguished  in  United  SUtes  ▼.  BaU,  168  U.  8.  671,  41  U  308, 
16  S.  Ot  11G5,  8tone  ▼.  United  States,  167  U.  8.  196,  42  L.  184,  17 
8.  Ot  786,  affirming  8.  G.,  64  Fed.  678,  29  U.  8.  App.  32,  and  Hodge 
T.  State,  29  Fla.  607,  10  So.  667,  verdict  may  be  received  and  en- 
tered on  Sunday. 

Oriminal  law.— Remand  for  sentence  after  finding  of  guilty  is 
not  Judgment  p.  181. 

Oriminal  law.— Note  of  defendant's  exceptioo  to  sentence  does 
not  necessarily  imply  presence  in  court  p.  182. 

Homicide.-  Indictment  must  allege  time  and  plac*  of  death  and 
occurrence  within  year  and  day.  in  same  jurisdiction,  p.  138. 

Approved  in  United  States  v.  Heweclter,  79  Fed.  61,  where  stroke 
was  on  shipboard  and  death  in  Ouba. 

Distinguished  in  State  v.  Baldwin,  16  Wash.  17,  46  Pac.  600,  un- 
der local  statute. 

Homicide.— At  common  law  death  within  year  and  day  after 
stroke  and  in  same  jurisdiction  dlsting^iished  murder,  p.  182. 

Oriminal  law.— Accused  must  be  informed  of  nature  and  cause 
of  accusation;  jurisdiction  must  be  clear,  p.  186. 

Indictment  must  state  all  essential  ingredients  of  offense,  p.  186. 

Approved  in  Borrego  v.  Territory.  8  N.  Hex.  471,  486.  46  Pac.  866, 
800.  av^ment  of  deceased*s  **  instant  death  "  is  suffici^it 

Homicide.—  Indictment  omitting  time  and  place  of  death  charges 
assault  not  murder,  p.  186. 

Oited  in  United  States  v.  Ball.  168  U.  a  666,  41  U  801,  16  8.  Ot 
1193.  stating  facts. 

140  U.  8.  137-142.  36  L.  386.  MANNING  v.  AMY. 
Removal  is  effected  by  filing  petition  and  bond,  p.  140. 

Removal  petition,  conditioned  on  overruling  petition  to  dismiss. 
Is  insufficient,  p.  140. 

R«movaL—  Right  of,  is  inconsistent  with  voluntary  submission  to 
State  court's  jurisdiction,  p.  141. 

Bemoral  cannot  be  had  after  first  tsrm  at  which  case  could  bs 
tried,  p.  142.     . 

Not  cited. 

140  U.  8.  142-160.  86  U  888,  UNITED  STATES  v.  EWINO. 

United  States  commissioners.— Section  1014,  R.  S..  requires  Olr- 
cuit  Oourt  commissioners  to  follow  State  practice,  p.  143. 

Approved  in  Hallett  v.  United  States.  68  Fed.  822.  826.  and 
United  States  v.  Dundy.  76  Fed.  366.  40  U.  8.  App.  876.  both  fol- 
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lowing  rule;  United  States  ▼.  Rand,  53  Fed.  350.  6  U.  8.  App.  230, 
affirming  S.  C,  48  Fed.  358,  allowing  recognizance  fees  upon  ad- 
journment in  accordance  wit^  Maine  practice;  United  States  ▼. 
Sanger,  78  Fed.  674,  rule  applies  to  all  stages  of  proceedings. 

Distlnguisbed  In  United  States  ▼.  Patterson,  150  U.  S.  67,  87  L. 
1000,  14  S.  Ot  21,  disallowing  charge  for  hearing  charges  and  de^ 
termining  propriety  of  prosecution. 

XTxilted  States  eommlBsioners.— Circuit  Ck>urfs  approval  of  ac* 
count  is  prima  fade  evidence  of  correctness,  p.  144. 

Approved  in  United  States  v.  Fitch,  70  Fed.  580,  87  U.  8.  App. 
103,  failure  to  audit  clerk's  fees  is  no  defense. 

Distinguished  in  Hallett  v.  United  States,  68  Fed.  823,  where 
ccMnmissioner  acted  without  authority  of  law. 

XTnited  States  commlBsion.e(r'8  discretion,  in  issuing  mittimus  to 
State  Jailer  in  Tennessee,  is  not  reviewable,  p.  145. 

Approved  in  United  States  v.  Rand,  53  Fed.  351,  5  U.  6.  App.  280, 
reaffirming  S.  C,  48  Fed.  359,  upholding  charge  for  commitment 
warrants  from  day  to  day  pending  examination;  Olough  v.  United 
States,  47  Fed.  794,  allowing  fees  for  mittimus  writs. 

United  States  commissioner  can  take  but  one  fee  tar  taking 
tcknowledgment  by  accused  and  sureties,  p.  146. 

Approved  in  United  States  v.  Barber,  140  U.  S.  180,  86  U  899,  11 
8.  Ct  752,  United  States  v.  Hall,  147  U.  S.  692,  87  L.  884,  13  S. 
Ct.  479.  United  States  v.  Taylor,  147  U.  S.  696,  87  L.  886,  13  & 
Ct.  479,  and  Olough  v.  United  States,  55  Fed.  923,  reaffirming  S.  G., 
47  Fed.  794,  all  following  rule;  Hirschbeck  v.  United  States,  63 
Fed.  950,  allowing  one  fee  for  duplicate  oaths. 

Clerk  of  court  may  charge  fee  for  taking  acknowledgment  to 
Judicial  recognizance,  p.  146. 

Followed  in  United  States  v.  Barber,  140  U.  &  166,  168,  86  L. 
397,  898,  11  43.  Ct  750,  751,  Goodrich  v.  United  States,  47  Fed.  268, 
and  United  States  v.  Rand,  53  Fed.  851,  5  U.  S.  App.  280,  reaffirm- 
%ng  S.  C,  48  Fed.  859. 

United  States  commissioners  may  charge  for  drawing  com- 
plaints, p.  146. 

Approved  in  United  States  v.  McDermott,  140  U.  S.  154,  86  L. 
393,  11  S.  Ct  747,  Goodrich  v.  United  States,  47  Fed.  268,  and 
Olough  V.  United  States,  55  Fed.  924,  reaffirming  S.  C,  47  Fed. 
794,  all  following  rule;  United  States  v.  Barber,  140  U.  S.  166,  86 
X».  397,  11  S.  Ct  750,  allowing  fees  for  complaints  and  depositions; 
XTnited  States  v.  Julian,  162  U.  S.  324,  40  U  984,  16  S.  Ct  801. 
allowing  separate  fee  for  Jurat  attached  to  deposition  taken  be- 
fore commissions. 

United  States  oonunissioner  may  charge  for  entering  return  of 
process,  p.  147. 
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FoDowed  In  United  States  v.  Rand,  53  Fed.  351,  5  IT.  8.  App. 
230,  reaffirming  S.  C,  48  Fed.  359,  and  Clongb  ▼.  United  States, 
66  Fed.  9S4,  reaffirming  S.  C,  47  Fed.  794. 

United  States  commissionecr  may  charge  for  writing  out  testi- 
mony, p.  147. 

Approved  in  United  iStates  ▼.  Dundy,  76  Fed.  857,  40  U.  S.  App. 
tT5,  following  ru(e;  Hallett  ▼.  United  States,  63  Fed.  824,  where 
court  ordered  transcript  of  proceedings. 

Statutes.-- Proviso  in  appropriation  bill  is  not  limited  thereto  if 
it  would  be  rendered  of  no  effect,  p.  147. 

Approved  in  United  States  v.  McDermott  140  U.  S.  154,  85  L>. 
393,  U  S.  Ct  747,  and  United  States  v.  Hall,  147  U.  &  601,  87  L. 
334,  13  S.  Ot  479,  disallowing  docket  fees;  dough  v.  United  States. 
65  Fted.  023,  reaffirming  S.  C,  47  Fed.  794,  disallowing  fees  for 
docket  and  Index;  Puliston  v.  United  States,  88  Fed.  972,  977,  con- 
struing proviso  of  appropriation  act  of  1894  regulating  marshsTs 
mileage. 

Distinguished  in  United  States  v.  Rand,  53  Fed.  350,  5  U.  S. 
App.  230,  affirming  S.  C,  48  Fed.  358,  proviso  does  not  operate 
f«troepectlvely. 

United  States  commissioners  may.  charge  per  diem  fees  on  con- 
tinuances at  defendant's  request,  p.  150. 

Followed  in  United  States  v.  Rand,  53  Fed.  351,  5  U.  S.  App. 
230,  reaffirming  S.  C,  48  Fed.  359. 

Miscellaneous.— Cited  in  United  States  v.  Perry,  50  Pfed.  748,  4  =^^^-  4 
U.  S.  App.  386,  declining  to  consider  fees  disallowed  appellee  who  m  ■>  -^o 
does  not  appeal;  Olough  v.  United  States,  55  Fed.  980,  alloi 
fees  charged  In  accordance  with  department  rulings. 

140  U.  S.  151-160,  35  L.  391,  UNITED  STATES  v.  McDBRMOTT 

United  States  commissioner,  acting  as  chief  supervisor  of 
tions,  may  charge  for  drawing  supervisors'  oaths,  p.  152. 

Approved  in  Olough  v.  United  States,  56  Fed.  980,  following  ml 
United  States  v.  Barber,  140  U.  S.  166,  85  Im  897,  11  S.  Ct 
and  Olough  v.  United  States,  47  Fed.  794,  allowing  for  Jurats 
sworn  complaints. 

United  States  commissioner  may  charge  for  Jurat  to  superviso 
oath,  p.  153. 

United  States  commissioner  may  charge  f6r  drawing 
affidavit  Pw  168. 

Approved  in  United  States  v.  Allred,  166  U.  8.  606,  80  L. 
1J5  S.  Ot  238,  allowing  fees  for  administering  required  eatbs 
4eputy  marshals  verifying  accounts. 

United  States  eommiasionsn  may  charge  for  drawing  cri 
complaints,  p.  154. 
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Followed  In  enough  ▼.  United  States,  66  Fed.  924,  032,  afflrmlng 
B,  C,  47  Fed.  794. 

United  States  eommlsslontr  maj  not  charge  for  doeket  fesa» 
p.  164. 

FoUowed  In  Olongb  ▼.  United  States,  66  Fed.  028,  affirming  B.  O., 
47  FM.7M. 

Elections.— Ohlef  snpenrlsor  may  charge  fifteen  cents  per  folio 
for  drawing  Instmctions  to  sapenrlsors,  pi.  164. 

FoUowed  In  United  States  ▼.  Pointer,  140  U.  6.  108,  104,  86  L. 
8961  U  8.  Ot  768,  764,  ,and  Dennison  t.  United  States,  168  U.  B. 
243.  246,  42  L.  404,  18  8.  Ct  6& 

aieotioBs.—  Chief  snperrlsor  may  charge  for  certificates  to  d^mty 
msrshals'  and  anperrlsors'  accounts,  demanded  liy  goTomment, 
p.  107. 

Approved  In  Olongh  ▼.  United  States,  66  Fed.  930,  aOowlng  fees 
for  certified  transcripts  made  at  Instance  of  district  attorney. 

United  States  commissioner,  acting  as  chief  snperrlsor  of  elec- 
tion, may  charge  for  swearing  voters,  p.  169. 

United  States  commissioner,  acting  as  chief  superrlsor  of  eleC" 
tlons,  is  not  entitled  to  $6  per  diem,  p.  189. 

140  U.  a  160-164.  85  L.  305.  UNITBD  STATES  ▼.  POINISB. 

Bleetions.— Chief  snpenrlsor  cannot  charge  for  recording  recom- 
mendatl<ms  presented  by  applicants,  p.  102. 

Approred  In  Dennison  ▼.  United  States,  168  U.  S.  247,  42  L.  466, 
18  S.  Ct  69,  applying  mle  to  oaths  of  snpenrlsora. 

Elections.— Chief  supervisor  may  charge  for  drafting  original 
Instmctions  to  supervisors,  p.  168. 

Followed  in  Dennison  ▼.  United  States,  168  U.  8.  248,  42  U  464, 
18  8.  Ct.  6a 

Bleotions.—  Conrfs  discretionary  allowance  for  printing  and  dIo> 
tribnting  instmctions  will  not  t)%  disturbed,  pi.  lOa 

Elections.—  Chief  snperrlsor  is  not  entitled  to  per  dlom  allowanoo 
for  attendance  on  conrt,  p.  104. 

Elections.— Chief  snperrlsor  may  charge  for  statloDory  and  for 
printing  forms  and  blanks,  p.  104. 

140  U.  a  164-16a  86  L.  896,  UMTBD  STATES  ▼.  BARBBB. 

United  States  commissioner  may  charge  for  drawing  complaints 
or  affldavits  required  by  State  law,  p.  166. 

ApproTed  In  Goodrich  ▼.  United  States,  47  Fed.  268,  and  dough 
f.  United  States.  65  Fed.  924,  affirming  &  O.,  47  Fed.  791,  both 
following  rule:  United  States  ▼.  Julian.  162  U.  &  824,  40  L.  984, 
16  8.  Ct.  801,  allowing  fifteen  cents  per  folio  for  jurat  attached 
tu  such  deposition.  Cited  In  United  States  t.  Barber,  140  U.  a 
178.  36  L.  89a  11  8.  Ct.  761.  In  »tating  facta. 
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United  States  commissioner  may  charge  oath  and  jurat  Id  con- 
nection with  criminal  deposition,  pw  160. 

Approved  in  Olongh  ▼.  United  States,  47  Fed.  70i,  following  rale; 
dough  ▼.  United  States,  66  U.  6.  924,  allowing  fifteen  cents  each 
for  certificates  of  witness*  fees. 

United  States  commissioner  allowed  charges  not  objected  to  by 
govemm^it,  p.  166. 

Approved  in  Glongh  ▼.  United  Btates,  66  Fed.  960,  allowing 
charges  made  in  harmony  with  department  mllngs. 

United  States  commissionsrs  may.  charge  for  oaths  of  sureties 
and  Jurat,  but  only  for  one  acknowledgment,  p.  166. 

Approved  in  United  States  ▼.  Payne,  147  U.  8.  690,  87  Jm  888,  18 
8.  Ct  448,  and  Goodrich  ▼.  United  SUtes,  47  Fed.  26^  both  fol- 
lowing rule;  United  States  ▼.  Oonyerse,  68  Fed.  426,  24  U.  S.  App. 
89,  allowing  charges  for  separate  recognisances  where  not  shown 
that  all  witnesses  could  conveniently  recognise  together;  Olongh  ▼. 
United  States,  56  Fed.  924,  afllrming  8.  0.«  47  Fed.  794,  allowing 
for  drafting  ball  bond. 

United  States  oommissionsrs  may  charge  for  transcripts  of  pr^ 
ceedings,  p.  167. 

Approved  in  Hallett  ▼.  Uhited  States,  68  Fed.  824,  and  United 
States  ▼.  Dundy,  76  Fed.  866,  40  U.  8.  App.  879,  both  fallowing 
role;  Glough  ▼.  United  States,  47  Fed.  794,  allowing  charge  for  eopy 
of  process  sent  to  court  where  defendants  were  held  to  ball 

United  States  commissionsrs  cannot  charge  for  d^KMitions  sepa- 
rately if  attached  together,  p.  168. 

Miscellaneous.— Followed  in  United  States  ▼.  Morgan,  172  U.  8. 
646,  19  8.  Ot  882,  without  designating  particular  syUabns  ap- 
prored. 

140  U.  8.  169-177,  86  L.  899,  UNITED  STATD8  ▼.  VAN  DUZBB. 

Olerk  of  District  Court  may  charge  for  flUng  each  ssparats 
paper  sent  up  by  commissioner,  p.  170. 

Fcrflowed  In  dough  ▼.  UUted  States,  66  Fed.  926. 

Olerk  need  not  enter  every  paper  im  court  docket  befiore  recelT- 
Ing  fee,  pi.  171. 

Olerk  may  charge  for  filing  oaths,  bonds  and  appointment^ 
p.  171. 

Approved  in  Glough  ▼.  United  States,  66  Fed.  926,  following 
rule;  Marsh  ▼.  United  States,  88  FM.  888,  allowing  derks  fdr  eii> 
tering  oaths  of  deputy  marshals. 

Olerk  cannot  charge  for  taking  official  oaths  and  ozecnting 
oflicial  bonds,  p.  171. 

Distinguished  in  dough  ▼.  United  States,  66  Fed.  960,  allowing 
chief  superrisor  of  elections  for  superrisors*  oaths  of  oflioa. 
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01«rk  may  charge  for  proceedlnga  had  In  ai^proTlng  official  ac- 
counts, p.  171. 

Approved  In  United  States  ▼.  Jones,  147  U.  S.  678,  87  !▲  826,  18 
8.  Ct  487,  United  States  r.  McCandless.  147  U.  &  605.  37  L.  33S. 
18  S.  Ct  466,  and  Olongh  ▼.  United  SUtes,  06  Fed.  826.  all  foV 
lowing  rale;  United  States  ▼.  Allred,  155  U.  8.  696,  39  L.  276,  15 
8.  Ct  238,  sUowlng  oaths  administered  to  deputy  marshals  verify- 
ing accounts;  Boiler  ▼.  United  States,  87  Fed.  667,  668,  allowing 
clerk  for  taxing  affidavit  of  marshal  verifying  account;  Marsh  ▼. 
United  States,  88  Fed.  888^  dark  may  charge  for  entering  court's 
orders  approving  accounts. 

Distinguished  in  Puleston  t.  United  States,  85  Fed.  578,  under 
salary  act  of  1896  marshal  should  be  reimbursed  for  expense  of 
I^oYlng  account 

Olerk  may  charge  for  Indictment  copies  and  Jury-Usts,  but  not 
at  gOTernmenfs  expense  except  In  capital  case,  p.  172. 

Approved  In  United  States  ▼.  Dundy,  76  Fed.  35^,  40  U.  8.  Appu 
875,  following  rule;  Shelp  ▼.  United  States,  81  Fed.  697,  48  U.  8. 
App.  880,  defendants  In  cases  not  capital  are  not  entitled  to  list 
of  witnesses. 

Clerk  Is  not  entitled  to  docket  fees  on  papers  sent  up  by  com- 
missioner unless  Indictment  Is  filed,  p.  178. 

Olerk  may  charge  for  copies  of  orders  on  marshals  to  pay  Jursffs* 
but  not  for  seals,  p.  174. 

Approred  In  United  States  ▼.  Taylor,  147  U.  8.  696,  87  Jm  886,  18 
8.  Ot  479,  following  rule;  United  States  ▼.  Jones,  147  U.  A.  674, 
87  Im  827,  18  8.  Ct  488,  allowing  charge  for  unsealed  certified 
copies  of  orders  approTlng  marshal's  accounts;  Van  Dusee  ▼.  United 
States,  69  Fed.  442,  448,  disallowing  charge  for  seals  on  certified 
copies  of  orders  for  witness  fees,  etc.;  dough  ▼.  United  States.  55 
Fed.  926,  and  United  States  ▼.  Converse,  63  Fed.  425.  24  U.  8. 
App.  89,  allowing  unsealed  certificates  to  orders  for  witness*  fees: 
Tan  Duzee  ▼.  United  States,  78  Fed.  796.  disallowing  charge  for 
seal  on  certificates  of  court's  order  authorizing  purchase  of  books; 
United  States  t.  Dundy.  76  Fed.  859.  40  U.  43.  App.  875,  dlsaDowlng 
charge  for  afllxlng  seal  to  court  orders  for  payment  of  witnesses; 
Tx>gan  Co.  ▼.  Trlmm.  57  Ark.  497.  22  8.  W.  166,  county  derk  can- 
not collect  fee  for  certificate  not  requiring  seal. 

Distinguished  in  Marsh  t.  United  States,  88  Fed.  888,  where  ear- 
tlficates  are  not  for  departmenfa  use. 

Olerk'a  docket  fee  In  criminal  cases  Includes  entry  of  orders  for 
trial  and  recording  Terdlct  p.  175. 

Modified  In  UnltM)  SUtes  ▼.  Vsn  Dusee,  140  U.  8.  199,  86  U 
408,  11  &  Ct  941.  enumerating  serrlces  coTered  by  docket  fee. 

Clerk  may  charge  for  filing  pnedpe  for  bench  warrant  p.  176. 

Okrks  of  oourts.— No  pradpe  Is  necessary  or  chargeabls  far 
■yttlmua  after  sentence,  p.  176. 
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Clerk  may  charge  for  recordlDg  commissioner'a  ordMr  binding  ae» 
cused  over,  p.  17d. 

Approved  in  Van  Duzee  ▼.  United  States,  59  Fed.  446^  following 
rule;  United  States  ▼.  Taylor,  147  U.  6.  697,  87  L.  83d»  13  S.  Ct 
480,  charge  for  essential  parts  of  Judgment  record,  as  required  by 
district  practice,  is  proper;  Clough  ▼.  United  States,  55  Fed.  926, 
allowing  charge  for  making  final  record. 

Distinguished  in  United  States  ▼.  King,  147  U.  &  685,  87  L.  331« 
18  S.  Gt.  442,  disallowing  as  part  of  ilnal  reoHrd  proceedings  be- 
fore commissioner. 

Clerks  of  courts  may  charge  for  any  services  rend»«d  by  order 
of  court,  p.  176, 

Approved  in  United  States  v.  Allred,  155  U.  8.  598,  89  L.  274, 
15  S.  Ct  282,  allowing  fees  for  various  services  authorised  by 
court;  Clough  v.  United  States,  55  Fed.  926,  where  court  ordered 
copies  of  mittimus  writs;  Fuller  v.  United  States,  58  Fed.  381, 
where  court  ordered  separate  reports  of  witness'  fees  due;  HaUett 
V.  United  States,  63  Fed.  824,  allowing  commissioner  for  copies  of 
process  ordered  by  court;  United  States  v.  Converse,  63  Fed.  424, 
24  U.  S.  App.  89,  allowing  charge  for  entering  court's  orders;  Butler 
V.  United  States,  87  Fed.  667,  allowing  clerk  for  filing  affidavits  for 
Indigent  defendants  by  court's  order;  Marsh  v.  United  States,  88 
Fed.  890,  allowing  clerk  for  Issuing  commissions  to  commissioners 
appointed  by  court  at  court's  order. 

140  U.  8.  177-180,  85  L.  398,  UNITED  STTATDS  v.  BABBBB. 

United  States  commissioners  will  be  allowed  for  criminal  com- 
plaints necessarily  exceeding  three  folios  in  length,  p.  178. 

Followed  in  United  States  v.  Rand,  53  Fed.  851,  5  U.  S.  App.  280, 
affirming  8.  C,  48  Fed.  359,  and  Clough  v.  United  States,  66  Fed. 
924,  affirming  S.  C,  47  Fed.  794. 

United  Stateb  commissioners.— Approval  by  court  of  commis- 
sioners' accounts  is  conclusive,  if  proper  exercise  of  discrettoo,  pw 
179. 

Distinguished  in  Dennison  v.  United  States,  168  U.  S.  2M8,  42  U 
464,  18  Sw  Ot  58,  where  supervisors'  claim  was  for  services  not  re^ 
quired  of  him;  Hallett  v.  United  States,  63  Fed.  823,  where  com- 
missioner clearly  exceeded  authority. 

United  States  eommissioners  may  charge  for  acknowledging 
recognisance,  but  only  once  on  same  recognisance,  p.  180. 

Approved  in  Clough  v.  United  States,  55  Fed.  924,  foUowing  rule; 
Herschbeck  v.  United  States,  63  Fed.  960,  allowing  but  one  fee. 
though  duplicate  oaths  are  required. 

140  U.  8.  180-183,  35  U  886,  OLUBTT  v.  OLAFLIN. 

Patent  156,880  granted  to  Cfluett  for  method  of  attaching  shirt 
bosom  Is  void  for  want  of  Invention,  p.  183» 
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Approved  in  Dalby  ▼.  Lynes,  64  Fed.  380,  annulling  Dalby  patent 
for  undershirt;  Chase  v.  Oatlin,  04  Fed.  771,  Appleton  patent  for 
undershirt;  Tpsllanti,  etc.,  Mfg.  Ck).  v.  Van  Valkenburg,  72  Fed. 
281,  Bowling  patent  for  garment  stay;  Baldwin  ▼.  Kresl,  76  Fed. 
826,  46  U.  8.  App.  511,  Miller  and  Peters'  patent  for  cigar-molds; 
Dederlck  ▼.  Gardner,  50  Fed.  100,  argu^do. 

140  U.  8.  183,  85  L.  386,  OLUBTT  ▼.  McNBANY. 
Affirmed  on  authority  of  Cluett  ▼.  Claflin,  q.  y^  supra,  p.  188. 

140    U.    S.    184-198.    36    L.    404,    ST.    PAXIL    PLOW    WORKS    ▼• 
STARLING. 
Patents.— Unlimited  license  to  make  and  sell  extends  to  whole 
Ufe  of  patent,  p.  106. 

FoUowed  in  Edison,  etc..  Light  Co.  ▼.  Peninsular  Light,  etc., 
Oo.,  95  Fed.  675. 

Patents.—  License  to  sell  is  not  revocable  without  licensor's  con- 
sent which  is  negatived  by  suit  for  royalty,  p.  196. 

Patents.— Notice  renouncing  iicense  is  ineffectual  where  licensee 
continues  to  manufacture,  p.  196. 

Distinguished  in  Hunt  v.  Mollne  Plow  Co.,  52  Fed.  748,  where 
license  provided  for  such  notice  and  plow  afterwards  made  was 
substantially  dlflTerent. 

Patents.— Trial  court's  finding  that  earlier  patent  did  not  antici- 
pate is  conclusive,  p.  196. 

TriaL—  Court  may  exclude  further  testimony  for  defendant  af- 
ter plaintifTs  rebuttal,  p.  197. 

Patents.— £>vidence  of  disparity  in  price  Is  Immaterial  where 
articles  are  shown  substantially  similar,  p.  197. 

Olted  generally  in  American,  etc.  Pulp  Co.  ▼•  Howland,  etc, 
Pulp  Co.,  70  Fed.  998. 

Patents.- Proof  of  date  of  plaintUTs  invention  Is  matter  of  re- 
buttal after  defendant  has  shovm  prior  patent,  p.  198. 

Approved  in  Clark  Thread  Co.  v.  Wlllimantlc  Linen  Co.,  140  U. 
8.  492,  36  L.  626,  11  S.  Ct.  851,  plaintiff  must  prove  priority  of  in- 
dention when  defendant  proves  prior  patent;  Pacific,  etc,  Ry.  ▼. 
^utte,  etc,  Ry.,  56  Fed.  765,  device  perfected  before  Issue  of  pat- 
ent i»  not  anticipated  thereby;  Untermeyer  v.  Freund,  68  Fed.  208, 
2o    H.    S.  App.  32,  date  of  alleged   anticipation   must  be  clearly 
Proved;  Von  Schmidt  v.  Bowers,  80  Fed.  140,  48  U.  8.  App.  169, 
defense  of  anticipation  refers  to  date  of  Invention,  not  patent. 

X40  U.  8.  199-200,  36  L.  402,  UNITED  STATDS  v.  VAN  DXJZBB. 
Clerk's    docket    fee  covers  entry  of    case,  indexing  contempo- 
raneous minutes  and  incidental  services,  p.  199. 
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Approred  In  Van  Duzee  ▼.  United  States,  48  FM.  600,  dodiet 
fee  does  not  Include  swearinf  criminal  witnesses;  Hallett  ▼. 
United  States,  68  Fed.  824,  excluding  from  docket  tee  **  entering 
any  return;'*  Marsh  ▼.  United  States,  88  Fed.  884,  where  docket 
fee  would  he  grossly  inadequate  to  corer  papers  filed. 

Miscellaneous.— Miscited  in  United  States  ▼.  Converse,  68  Fed. 
424,  24  U.  8.  Aw.  89,  for  a  C,  140  U.  fi.  169,  85  U  899,  11  a  Ct 
758. 

140  U.  a  20O-209,  85  U  409,  IN  RB  GLAAfiEN. 

Crimlzial  law.—  Act  of  March,  1891,  authorizing  writ  of  error  tm 
Supreme  Court  included  cases  already  tried,  p.  204. 

Approved  in  Mclish  ▼.  Boff,  141  U.  &  664,  85  L.  894,  12  S.  Ot 
119,  appeal  on  question  of  Jurisdiction  does  not  lie  till  final  Judg- 
ment; Northern,  etc.,  R.  Co.  ▼.  Amato,  49  Fed.  888^  1  U.  S.  App. 
113,  where  Judgment  was  Altered  after  act  passed  and  before  Cir- 
cuit Court  of  Appeals  first  convened;  Baltimore,  etc,  R.  Co.  ▼. 
Andrews,  50  Fed.  780,  6  U.  a  App.  75^  17  U  B.  A.  191,  appeal  to 
Circuit  Court  of  Appeals  lay  at  once  upon  passage  of  said  act; 
The  Mattano,  52  Fed.  878,  8  U.  8.  App.  Ill,  and  The  Alejandro,  56 
Fed.  628,  15  U.  a  App.  98,  entertaining  appeal  from  Circuit 
Court's  admiralty  decision  rendered  after  said  act  passed  upon  case 
pending  before;  Campbell  ▼.  Iron,  etc.,  Min.  Co.,  88  Fed.  646,  55 
U.  a  App.  156,  repeal  of  statute  giving  new  trials,  as  of  right,  in 
ejectm^it,  applies  to  pending  suits. 

Distinguished  in  Masim  v.  Pewabic  Min.  Co.,  153  U.  S.  366,  38 
L.  746,  14  8.  Ct  849,  declining  appeal  taken  after  July  1,  1891, 
from  circuit  Judgment  not  within  I  5  of  Judiciary  act  of  1891. 

Criminal  law.— Infamous  crimes  are  punishable  by  impris<m- 
ment  in  penitentiary  with  or  without  hard  labor,  p.  204. 

Approved  in  Butler  v.  Wentworth,  84  Me.  32,  24  Atl.  458,  17  U 
R.  A.  766,  and  n.,  following  rule;  Folsom  v.  United  States,  160  U. 
S.  128,  40  L.  364,  16  S.  Ct  228,  appeals  from  territorial  courts  in 
cases  of  infamous  crimes  do  not  lie  to  Circuit  Court  of  Appeals; 
United  States  v.  CadwaOada*,  69  FM.  679,  infamous  crimes  are 
felonies,  though  statute  denominate  them  misdemeanors;  State  v. 
Clark,  60  Kan.  455,  56  Pac.  769,  reformatory,  convict  is  incompetent 
to  testify  in  criminal  case;  dissenting  opinion  In  Rosen  v.  United 
States,  161  U.  8.  45,  40  L.  611,  16  8.  Ct.  481,  majority  upholding 
indictment  which  omits  specific  obscene  matter  mailed,  because  in- 
decent 

Orimlaal  law.— Writ  of  error  undar  act  of  March,  1891.  is  mat* 
ter  of  right  and  Supreme  Court  Justice  may  sign  citation,  p.  Mk 

Criminal  law.— Act  of  March,  1891,  did  not  create  right  to  blB 
of  excepticms  in  case  already  tried,  p.  205. 

Approved  in  Claassen  v.  United  States,  142  U.  S.  148^  86  U  961^ 
12  a  Ct  171,  only  errors  of  record  are  revlewablei. 
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Orimiiua  law.— Under  f  (US,  R.  8^  an  three  Jodfei  mej  bold 
court  for  criminal  buslneee.  p.  906. 

Approved  In  SUte  ▼.  Cram,  84  Me.  27&»  24  AtL  8M.  leglslatare 
liaa  power  to  confer  freater  jurisdiction  on  police  than  trial  Joa- 
tlcea. 

SupereedoM  maj  be  issued  by  Sapreme  Ooort  under  |  716;  B.  8^ 
p.  207. 

Criminal  law.— Snpenedesa  maj  be  had  by  serrinf  writ  under 
f  1007.  providing  Justice  slgnlnf  citation  directs,  p.  20a 

Approved  In  Hudson  t.  Parker,  166U.  &284,I9L.420;18& 
Ot  462,  onlj  eecurity  necessary  Is  for  balL 

•npreme  Oourt  Justice  signing  writ  msy  direct  that  tt  operate 
as  supersedeas,  under  rule  88,  p.  206. 

Approved  In  Hudson  v.  Parker,  166  U.  &  288»  88  L.  426^  18  8. 
Ct  462  (see  dissenting  opinion  lnl66U.  8.298»89Lu49,  16a 
Ot  46S),  any.  of  supreme  Justices,  without  reference  to  dreult  may 
act  under  above  rule. 

140  U.  8.  20^218*  86  L.  482.  KNSBLAMD  v.  LAWRBNOB. 

Bailroad  coupon  bonds  payable  to  bearer  pass  by  delivery  free 
from  equities,  p.  212. 

Approved  In  Olark  v.  Evans,  66  Fed.  264,  27  U.  8.  App.  640^  in 
absence  of  bad  faith  only  actual  knowledge  affocts  title  of  holder 
for  value  of  negotiable  paper;  America,  etc.  Bank  v.  America, 
etc  Pkper  Co.,  19  R.  I.  164,  61  Am.  St  Rep.  748,  82  AtL  806,  28 
L.  R.  A.  104,  corporation's  mortgage  bonds  payable  to  bearer  are 
negotiable.    See  64  Am.  8t  Rep.  416,  note. 

Bonds.—  Burden  is  on  one  asserting  bad  faith  In  acquiring  bonds 
payable  to  bearer,  p.  212. 

Approved  In  Atlas,  etc..  Bank  v.  Holm,  71  Fed.  482,  84  V.  8. 
App.  472,  presumption  fsvors  noteholder's  good  faith. 

Hlscellaneous.— Cited  In  Kneeland  v.  Foundry  &  Hach.  Work% 
140U.  a6e6,86U648,U6wOt867,  In  sUtement  of  tmetB. 

140  U.  8.  218-218,  86  U  460,  DWIQHT  v.  ICBBRITT. 

Ottstoms.—  Finished  Iron  rails,  unused  but  rusty,  are  dutiable  aa 
"  Iron  bars  fbr  railroads,"  p.  218. 

Ouatoms.— Classification  Is  determined  by  examination  of  article 
as  Imported,  p.  818i 

Not  dted. 

140  U.  8.  220-226,  86  U  486,  UKIONTOWK  BANK  v.  MACKBT. 

Bills  and  notes.- Bztension  by  sgreement  between  principal 
maker  and  holder  discharges  Joint  makers,  p.  224. 

Approved  In  Dlllsway  v.  Peterson.  11  8.  Dak.  218.  76  N.  W.  827, 
oKHtgagee's  extension  of  church  mortgage  after  purchase  by  ena 
trustee  of  mortgaged  lands  releases  ethers. 
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Bills  and  notes.— Accommodation  indorser  is  discharged  by  ex- 
tension without  maker's  consent,  p.  224. 

Bills  and  notes.— Mere  forbearance  to  sue  does  not  discharge 
surety  or  indorser,  p.  225. 

Bills  and  notes.— Mere  acceptance  of  interest  does  not  imply, 
agreement  to  extend  time,  p.  225. 

Distinguished  in  Scott  ▼.  Scruggs,  96  Ala.  388,  11  So.  216,  pay- 
ment of  interest  in  adrance  will  support  agreement  to  extend; 
Bank  of  British  Columbia  ▼.  Jeffs,  15  Wash.  236,  46  Pac.  249. 
where  interest  payment  is  accepted  without  inadvertence  before 
note's  maturity.    See  55  Am.  St  Rep.  874,  note. 

Miscellaneous.-- Cited  in  Pearce  ▼.  Strickler,  9  N.  Mex.  477,  54 
Pac.  751,  excluding  ex  parte  statement  of  one  payee  as  to  execu- 
tion of  note. 

140  U.  8.  226-234,  85  L.  497,  EQUITABLE   LIFB  ASSURANOB 
CO.  V.  CLEMENTS. 
Insurance.— Life  policy   conditioned   to   take   eflTect   when   pre- 
mium paid  is  contract  of  State  where  delivered,  p.  232. 

Approved  in  Ejiights  Templar,  etc.  v.  Berry,  50  Fed.  513,  4  U.  & 
App.  353,  Mutual,  etc.,  Ins.  Co.  ▼.  Robison,  54  Fed.  583,  584,  and 
Cravens  v.  New  York,  etc.,  Ins.  Co.,  148  Mo.  600,  71  Am.  St.  Rep. 
637,  50  S.  W.  523,  all  following  rule;  Equitable,  etc.,  Assur.  See.  ▼. 
Winning,  58  Fed.  542,  19  U.  S.  App.  173,  Hicks  v.  National,  etc^ 
Ins.  Co.,  60  Fed.  692,  20  U.  S.  App.  410.  and  M'Master  v.  New 
York,  etc.,  Ins.  Co.,  78  Fed.  37,  where  application  was  signed,  pre- 
mium paid  and  policy  delivered  in  insured's  State;  National  Union 
V.  Marlow,  74  Fed.  777,  40  U.  S.  App.  95,  where  beneficial  society 
delivered  policy  through  local  council;  New  York,  etc.,  Ins.  Oo.  ▼. 
Russell,  77  Fed.  100,  40  U.  8.  App.  530,  under  Nebraska  statute 
policy  effected  there  by  agent  is  Nebraska  policy;  Caesar  v.  CapelL 
83  Fed.  418,  situs  of  bond  dated  and  payable  in  one  State  is  not 
changed  by.  mortgage  security;  Cala.,  etc..  Bank  v.  American 
Surety  Co.,  87  Fed.  120,  indemnity  bond  is  contract  of  State  where 
executed;  Bowers  v.  New  York,  etc.,  Ins.  Co.,  68  Ve6,  786,  arfQ- 
endo.    See  55  Am.  St.  Rep.  52,  note. 

Distinguished  in  Equitable,  etc.,  Assur.  Soc.  v.  Nixon,  81  Fed. 
799,  48  U.  S.  App.  487,  where  money  and  application  were  for> 
warded  subject  to  company's  acceptance;  Galloway  v.  Standard, 
etc.,  Ins.  Co.,  45  W.  Va.  240,  31  S.  E.  970.  where  aiH;>lication  to 
sent  to  company's  State  and  policy  Issued  there. 

Insuranoe.— Missouri  R.  8.,  S$  5963-5986,  establishing  role  of 
commutation  upon  default  of  premium,  cannot  be  waived,  p.  282. 

Reaffirmed  in  Jarman  v.  Knight  Templars,  etc..  Co.,  95  Fed. 
78.  Approved  in  Mutual,  etc..  Ins.  Co.  v.  Robison.  54  Fed.  587. 
insurance  company  doing  business  in  outside  State  is  bound  by 
its  laws;  Penn.,  etc.,  Ins.  Co.  v.  Mechanics,  etc.  Trust  Go..  71 
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Fed.  418,  87  U.  8.  ApiK  882,  88  L.  R.  A.  66,  and  n^  npholdinf 
law  against  forf^tore  for  Immaterial  misstatement  made  by  appel- 
lant In  good  faith;  Liatlmer  ▼.  Equitable,  etc^  Invest.  CJo.,  81  Fed. 
781,  statutory  right  of  building  association  stockholder  to  withdraw 
with  profits  cannot  be  waived;  Bqnitable,  etc.,  Assnr.  80c.  ▼.  Nixon. 
81  Fed.  802,  48  XJ.  8.  App.  488,  New  TorliL  law  against  forfeiture, 
without  nodce,  cannot  be  waived;  St  Charies  v.  Hackman,  138 
ICo.  848,  84  S.  W.  881,  contracts  are  treated  as  embodying  existing 
law;  Karnes  v.  American,  etc^  Ins.  Co.,  144  Mo.  417,  46  S.  W.  168, 
upholding  statute  annulling  provisions  limiting  time  for  suit; 
Cravens  v.  New  York,  etc.,  Ins.  Co.,  148  Mo.  ft)6,  71  Am.  St  Rep. 
641,  60  8.  W.  624,  where  policy  waived  right  to  temporary  insur- 
ance not  demanded  within  six  months  from  default;  Price  v.  Con- 
necticut otc,  Ins.  Co.,  48  Mo.  App.  294,  foreign  companies.  Issuing 
policies  in  Missouri,  are  subject  to  Its  laws;  New  York,  etc.,  Ins. 
Oo.  V.  Bloch,  12  Ohio  C  C.  281,  api^ing  Ohio  laws  to  insurance 
contract  expressly  declared  to  be  contract  of  Insurer^s  State;  State 
V.  Peel,  etc..  Coal  Co.,  36  W.  Va.  829,  1^  S.  B.  1009,  17  L.  R.  A.  894, 
m^oldlng  law  regulating  contracts  of  coal-mining  companies  with 
employeee;  separate  opinion  In  State  v.  Loomis.  116  Ma  880.  22  8. 
W.  366,  21  L.  R.  A.  808,  and  n.,  majority  annulling  law  regulating 
payment  of  manufacturers'  ar  miners'  employees;  dissenting  opln- 
Ion  in  Dennis  v.  Moses,  18  Wash.  688,  687.  62  Pac.  844,  847,  40  L.  B. 
A.  818,  816,  majority  annulling  act  prohibiting  deficiency  Judgments 
after  mortgage  sales;  Knights  Templars,  etc  v.  Greene,  79  Fed. 
464,  and  WaU  v.  MetnHK^ltan  Stock  Exch.,  168  Mass.  284,  46  N.  E. 
1002,  arguendo. 

Distinguished  In  Mumane  v.  St  Louis,  123  Mo.  493.  27  a  W.  714, 
annulling  subclasslficatlon  of  dtles  under  State  Constitution. 

InsuraiLoe.— Missouri  R.  S.,  {  6986,  providing  exceptions  tie 
I  6988.  implies  absence  of  other  exceptions,  p.  238. 

140  U.  &  284-289,  86  L.  476,  BLOCK  v.  DARLING. 

Appeal.— Right  of  counterclalmant  depends  upon  aggregate  de^ 
mands  ci  both  sides,  p.  288. 

Appeal.— Remission  by  plaintiff  of  excess  over  $6,000  cannot 
affect  counterclalmant's  right  p.  237. 

Approved  In  Slmms  v.  Slmms,  176  U.  8.  169.  allowance  of  over 
16.000  renders  divorce  decree  appealable  as  to  alimony. 

Appeal.— General  exception  ''to  all  and  each  part  of  charge"  la 
not  reviewable,  p.  288. 

Reaffirmed  in  Jones  v.  East  Tenn.,  etc.,  R.  R.,  167  U.  8.  688,  88 
U  86a  16  8.  Ct  719,  Thom  v.  Plttard,  62  Fed.  236,  8  U.  S.  App. 
687,  VIder  v.  O'Brien,  62  Fed.  827.  18  U.  8.  App.  711,  St  Louis, 
etc  Ry.  V.  Spencer,  71  Fed.  96,  36  XL  8.  App.  229.  Shelp  v.  United 
States,  81  Fed.  70Q,  48  U.  a  App.  386.  and  People  v.  Hart  10 
UUh,  206,  87   Pac.  881:  dlssptitlng  nptnfons   In    Bran   v.  United 
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States,  168  U.  S.  571,  42  L.  583,  18  8.  Ot.  196,  and  People  ▼.  Berlin, 
10  Utah,  44,  86  Pac.  201. 

Approved  in  Allls  ▼.  United  States,  155  U.  8.  123,  39  L.  93,  15 
8.  Ot  38,  where  exception  to  court's  instmctlon,  npon  recalling 
fury,  was  general;  Thiede  ▼.  Utah,  158  U.  S.  620,  40  Im  243,  16 
S.  Ot  66,  general  exception  to  refusal  to  give  instructions  is  bad 
If  any.  one  proposition  be  unsound;  Newport  News,  etc..  Go.  v. 
Pace.  168  U.  S.  37,  39  L.  888,  15  S.  Ct  744,  and  Price  v.  Pankhurst, 

53  Fed.  313,  10  U.  S.  App.  497,  to  render  general  exception  Talid 
whole  charge  must  be  unsound;  Charleston,  etc.,  Mfg.  Co.  t.  Joyce. 

54  Fed.  334,  objection  to  admission  of  evidence  must  be  specific; 
Southweatem,  etc..  Imp.  Co.  v.  Frarl,  58  Fed.  172,  8  U.  8.  App. 
444,  bill  of  exceptions  to  charge  must  contain  ertdence  relevant 
thereto. 

Distinguished  in  Van  Gunden  v.  Virginia,  etc.  Iron  Oo.,  52  Fed. 
840,  8  U.  S.  App.  229,  where  case  was  tried  too  soon  after  adc^itlOD 
of  rules  to  give  fair  notice  thereof. 

Srideinoe.— Relevant  letters  received  by  plaintiff  firom  defend- 
ant are  admissible,  p.  239. 

Svideoce  that  deposit  sued  for  was  made  with  intent  to  deftaud 
creditors  is  inadmissible,  p.  239. 

140  U.  S.  240-247,  85  U  489,  MJTLLAN  v.  UNITBD  STATES. 

Army  and  navy.— Naval  officers  may  be  tried  by  co<iirt-D^artlal, 
majority  of  whose  members  he  outranks,  p.  243. 

Army  and  navy.— Squadron  commander  in  foreign  waters  may 
convene  court-martial  without  president's  order,  p.  244. 

Army  and  navy.—  Squadron  commander  determinea  whethw 
trial  can  be  postponed  without  injury  to  service,  p.  245. 

Approved  in  Swalm  v.  United  States,  165  U.  &  569,  41  U  828,  17 
S.  Ct  450,  where  president  convened  court-martial. 

Army  and  navy.— Appointment  of  naval  officer  by  prealdaBt 
with  senate's  approval,  displaces  incumbent,  p.  245. 

140  U.  S.  247-254,  36  L.  478,  WOODWARD  v.  JEWELL. 

Mortgage  interest  should  be  computed  to  time  of  first  payment 
and  then  payment  applied,  p.  248. 

AmE^roved  in  Guthrie,  etc.,  Banlt  v.  Guthrie,  178  U.  8.  688,  19 
8.  Ot.  616,  interest  may  be  computed  as  part  of  claim  t»  deter- 
mine Jurisdiction. 

Mortgagor,  selling  under  authority  from  mortgagee,  pa  mm  uUe 
free  from  any  mortgage  lien,  p.  249. 

ICortgage  in  Georgia  does  not  pass  titie;  and  anthoriatng  mort- 
gagor  to  sell  does  not  create  agency,  p.  260. 

Kortgage  recited  to  be  made  under  Georgia  laws  govemlsg  sales 
does  not  thereby,  become  deed,  p.  261. 
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XortfAgo.— Inadequacy  of  price  for  which  mortgagor  aeUa,  un- 
der power,  mnat  be  anbetantlal  to  Indicate  fraud,  p.  252^ 

Power  to  aeU  does  not  anthorlse  exchange,  p.  258. 

ApproTed  in  HcGrath  t.  Vanaman,  63  N.  J.  Bq.  460,  82  AtL  687, 
power  to  sell  atanding  timber  does  not  authorise  acceptance  ef 
note. 

140  XT.  8.  254-278,  85  L.  484,  REYNOLDS  T.  ffTOCKTDN. 

Jndgmeats.— Gonstltntion  does  not  reqalre  recognition  of  Jnd|^ 
ments  rendered  without  Jnrisdictlon,  p.  284. 

Distingoished  in  Newman  t.  Bnllock,  28  Goto.  226,  47  Pac  889; 
where  issues  decided  w«e  raised  on  pleadings  and  defmdanta 
present. 

Judgment  not  responslTO  to  complaint,  rendered  In  defendanf s 
absence,  after  appearance  is  conduslTe  only  of  issues  presented, 
p.  264. 

ApproTOd  In  HoTey  t.  Elliott,  167  U.  8.  446,  42  L.  280.  17  8.  Ot 
86&k  contempt  of  court  will  not  support  setting  aside  of  answer 
and  decree  pro  confesso;  Gilmer  t.  Billings,  65  Fed.  781,  judgment 
against  right  of  redemption  from  first  pledge  of  stock  does  net 
bar  suit  to  redeem  from  second;  Hume  t.  Robinson,  28  Colo.  861, 
47  Pac  272,  and  Oille  t.  Emmons,  68  Kan.  120,  62  Am.  8t  Rep. 
611,  48  Pac  570,  Judgment  mtirely  outside  issues  is  Told;  GbnsoU- 
dated,  etc.  Storage  Go.  t.  Atlantic  Trust  Oo.,  50  N.  J.  Eq.  97,  21 
Atl.  281,  decree  founded  on  bill  which  shows  no  right  of  action 
against  defendant  is  inyalid;  House  t.  Lock  wood,  187  N.  Y.  268^ 
88  N.  B.  507,  Judgments  are  not  conclusiTe  of  immaterial  facts. 
8ee  29  Am.  8t  Rep.  79,  note. 

Distinguished  in  Compton  t.  Jesup,  68  Fed.  295,  81  U.  8.  App. 
486,  where  lien  enforced  was  to  part  of  railroad  claimed;  Jonathan, 
etc,  Mfg.  Co.  T.  Whitehurst  72  Fed.  603,  87  U.  a  App.  664,  where 
decree  compelled  assignment  of  specific  patent  within  general 
Halm  of  bni;  Newman  t.  Bullock.  28  Colo.  228,  47  Pac.  381,  under 
facts;  Gates  t.  Newman,  18  Ind.  App.  896.  46  N.  B.  666,  presmnp^ 
tion  is  that  pleadings  were  amended  where  defendant  was  present 
throughout;  Forman  t.  Manley,  52  N.  J.  Bq.  716,  29  AtL  436,  where 
decrees  were  responslTe  to  issues;  Oliphant  t.  Bums.  146  N.  T. 
288.  40  N.  B.  986,  where  defendants  were  present  at  trial. 

▲etioins.— Suit  to  reach  specific  fund  cannot  support  persoaal 
Judgment  against  defendant  merely  filing  answer,  p.  271. 

Ai^>roTed  la  Baltimore,  etc,  R.  R.  t.  Flaherty,  87  Md.  107,  88 
AtL  626,  bm  to  reach  fund  must  Join  all  persons  interested  tberete. 
8ee  29  Am.  8t  Rep.  84,  note. 

BeceiTers.— Judgment  cannot  be  had  against  recelTer  after  dta- 
diargs^  pi.  871. 
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Approved  in  Pendleton  t.  Russell,  144  U.  S.  645,  36  L.  576,  12 
S.  Ct  745,  Judgment  on  new  trial,  after  dissolution  of  foreign  cor- 
poration, is  not  binding  on  foreign  receiver;  Meyer  y.  Kuhn,  65 
Fed.  712,  25  U.  S.  App.  174,  Judgment  against  defendants  not 
validly  served  is  void;  Archambeau  v.  Piatt,  173  Mass.  251,  53 
N.  B.  817,  action  cannot  be  maintained  against  receiver  after  his 
discharge. 

Executom.— Judgments  of  other  States  upon  ancillary  adminis- 
tration are  conclusive  as  to  property  there  or  matters  conceded  to 
them,  p.  271. 

Approved  in  Murray  v.  American  (Surety  Co^  70  Fed.  346^  44 
U.  S.  App.  43,  exercise  of  non-statutory  power  in  purely  statntory 
proceeding  is  void;  Union  Trust  Go.  v.  Atchison,  etc,  B.  Oow,  87 
Fed.  531,  532,  ancillary  receiver  is  not  liable  for  tort  of  primary 
receiver;  Sands  v.  Greeley,  88  Fed.  133,  50  U.  S.  App.  615,  comity 
does  not  require  courts  to  prefer  foreign  receiver's  title  to  bona 
fide  local  claimants;  Jefferson  v.  Beall,  117  Ala.  430,  67  Am.  St 
Rep.  178,  23  So.  44,  foreign  Judgments  against  local  ezecntx>n  ai« 
void;  Ward  v.  Boyce,  152  N.  Y.  106,  46  N.  B.  181,  36  L.  R.  A.  651, 
and  Texas,  etc..  By.  v.  Gay,  86  Tex.  502,  26  Sw  W.  606,  25  I^.  B.  A. 
60,  Jurisdiction  over  realty  is  confined  to  local  courts;  New  York« 
etc.,  B.  Go.  V.  New  York,  etc.,  R.  Co.,  58  Fed.  280,  andllaiy.  rail- 
road receiver  will  not  be  replaced  on  ground  of  fraud  in  original 
appointment;  Evans  v.  Pease,  21  R.  I.  189,  42  Atl.  507,  equity  court 
may  appoint  ancillary  receiver  of  insolvent  corporation;  Lawreiice 
V.  Nelson,  143  U.  S.  222,  36  L.  134,  12  S.  Ot  442,  and  Gray  T.  Taylor. 
—  N.  J.  — ,  44  Atl.  672,  arguendo. 

140  U.  S.  273-278,  35  L.  484,  HALSTBD  v.  BUSTER. 

Courts.— Federal  courts  will  follow  State  construction  of  deeds 
and  realty  statutes,  p.  276. 

Public  lands.— Forfeiture  of  prior  claims,  reserved  out  of  State 
grant  does  not  pass  title  to  grantee,  p.  274. 

Approved  in  Stockton  v.  Morris,  30  W.  Va.  438,  10  8.  B.  58S.  re- 
affirming rule;  Beusens  v.  Lawson,  01  Va.  252,  21  8.  B.  850,  where 
forfeiture  occurred   before  title  by   adverse  possession  was  com- 
plete.    Cited  in  Famsworth  v.  Duffner,  142  U.  S.  52,  80  L.  835,    . 
12  8.  Ct.  107,  arguendo;  and  in  Bead  v.  Dingess,  60  Fled.  2B.  •  4 
U.  8.  App.  526,  in  stating  facts. 

140  U.  &  278-200,  80  L.  506,  IN  BB  WOOD. 

Jury.— Colored  citizen  has  no  absolute  riglit  to  mixed  Jniy;  biit^ 
there  must  be  no  discrimination,  p.  285. 

Jury.— Question  of  unfair  exclusion  of  Africans  may  ba 
on  motion  to  set  aside  indictment,  p.  288. 

Criminal  law.— Failure  to  enumerate  grounds  for  motloB  la 
necessarily  fktal,  p.  288. 
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Federal  ooiirf  s  power  to  issue  habeas  cwrpui  does  no* 
extend  to  obstruction  of  State  procedore,  p.  289. 

ApproTsd  in  McBWalno  t.  Brush.  142  U.  &  169,  86  K  978,  12  & 
Ot  158,  foUowinf  rule;  Bft  parte  Murray,  86  Fed.  299,  a  similar 
case;  New  York  t.  Bno,  156n.  S.96,89L.88,168.0t88,  wfaoo 
question  was  whether  offense  was  cognisable  by  State  court;  Kohl 
T.  Lehlbadc  160  U.  S.  808,  40  L.  436.  16  8.  Ct  807,  where  one  juror 
was  alien;  In  re  King,  61  Fed.  437,  where  juror,  before  trial,  ex- 
pressed opinion  hostile  to  defendant;  In  re  Welch,  67  Fed.  678. 
question  of  State  court's  Jurisdiction  of  murder  by  pilot  through 
collision  cannot  be  raised  on  habeas  corpus;  In  re  Bowe,  77  Fed. 
167,  40  U.  S.  App.  616,  technlcsl  defect  in  Indictment  does  not 
justify.  Interference;  In  re  Grice,  79  Fed.  684,  special  circumstances 
will  Justify  such  interference;  In  re  Lawrence,  80  Fed.  106,  <Mily 
extraordinary  circumstances  authorise  Interference;  Blatter  of 
Buchanan,  146  N.  T.  272,  40  N.  B.  886,  arguendo. 

Oircuit  Court  may  decline  to  issue  writ  to  State  court,  and  pot 
accused  to  remedy  by  writ  of  error,  p.  290. 

▲pproTed  in  In  re  King,  61  Fed.  486,  realBrmlng  rule;  Qibson 
T.  Mississippi,  162  U.  a  684,  40  L.  1079,  16  8.  Ot  907,  a  similar 
case;  In  re  Frederich,  149  U.  &  77,  87  U  667,  18  8.  Ot  796,'  ap- 
proring  practice  of  denying  writ  where  want  of  jurisdiction  is  not 
clear;  Whltten  t.  Tomlinson,  160  U.  8.  242,  40  L.  412,  16  8.  Ot 
802,  declining  to  discharge  prisoner  under  goTMnor's  extraditioii 
warrant;  In  re  Jordan,  49  Fed.  242,  presumption  fsTors  correctness 
•f  State  court's  decision;  In  re  Frledrlch,  61  Fed.  761,  eren  whero 
State  court  Judgment  is  Toid;  In  re  Huse,  79  Fed.  307,  48  U.  S. 
App.  322,  823,  procedure  for  conflnlng  insane  Is  for  State;  In  re 
Anderson,  94  Fed.  492,  Federal  courts  rarely  interfere  before  trial 
In  State  court;  In  re  Tyson,  21  Oolo.  82,  89  Pac  1006,  irregularities 
are  roTlewable  only  on  writ  of  error. 

Habeas  corpus.— Def endanfs  ignorance  of  rights  at  trial  will 
not  support  application  to  Federal  court  p.  290. 

ApproTed  in  In  re  King,  61  Fed.  488,  where  defendant  was  l#> 
Borant  before  conrictloo  of  hostile  opinion  expressed  by  juror  bo- 
fore  trlsL 

Ifshsas  oospos  will  not  Issue  to  correct  erron  not  affecting  juris- 
diction,  p.  290. 

ApproTed  in  Pepke  t.  Qronan,  166  U.  &  101,  89  U  86,  16  8.  Ot 
84,  and  Andrews  t.  Swarts,  166  U.  &  276.  89  U  428,  16  &  Ot  891, 
both  fc^owing  rule;  In  re  Jugiro.  140  U.  &  296,  86  U  618,  U  & 
Ot  772,  where  exclusion  of  Japanese  from  jury  was  alleged;  In  re 
Wilson,  140  U.  S.  684,  86  L.  617,  U  fi.  Ot  878»  where  total  number 
of  gimnd  jurors  was  deficient  enough  being  present  to  indict: 
Whltten  T.  Tomlinson,  160  U.  8.  244,  40  L.  418.  16  &  Ot  802,  where 
indictment  Is  defectlTO  or  returned  through   Inadyertence:   State 
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T.  Barnes,  8  N.  Dak.  137,  64  N.  W.  548,  errors  (tf  procedure  are  re- 
Tiewable  only  on  writ  of  errw;  Ex  parte  Keeler,  45  S.  C.  542,  56 
▲m.  St  Rep.  789,  28  &  E.  866,  31  L.  R.  A.  679,  adjudication  of 
contempt  will  not  be  reviewed  unless  proceeding  was  yoid. 

Distlngnisbed  in  In  re  Walte,  81  Fed.  862,  fitate  courts  bave  no 
jurisdiction  of  offenses  by  Federal  officers;  Ib  rs  Hlrseb,  87  fM. 
1006,  67  U.  8.  App.  178,  arguendo. 

140  U.  8.  291-296,  86  L^  610,  IN  RB  JUQIRO. 

Ajypeal  lies  from  denial  (tf  babeas  corpus  wbere  uncoDstltutSonal 
restraint  is  alleged,  p.  294. 

Followed  in  McKane  t.  Durston,  158  XT.  8.  686,  88  L^  808;  14  8. 
Ot  914. 

Courts.— Section  766,  R.  8.,  restrains  State  court  only  pending 
stay  effected  by  babeas  corpus  in  Federal  court,  p.  296. 

Approved  in  In  re  Boardman,  169  U.  8.  44,  42  L.  664,  18  8.  Ct 
296,  and  In  re  Durrant,  84  Fed.  316,  319,  reaffirming  rule;  McKane 
T.  Durston,  158  U.  8.  686,  88  U  868,  14  8.  Ct  914,  affirming  8.  C, 
61  Fed.  206,  custody  of  prisoner  pending  sucb  stay  cannot  be  dis- 
turbed; Lambert  y.  Barrett,  159  U.  S.  662,  40  L.  297,  16  8.  Ot  186, 
wbere  mandate  was  delivered  to  State  instead  of  Circuit  Court; 
In  re  Bbaulss,  84  Fed.  812,  State  court's  order  directing  deatb 
penalty  is  void  pending  sucb  stay;  People  t.  Durrant,  119  Cal.  55. 
50  Pac.  1070,  stay  continues  till  legal  evidence  of  final  decision;  Bx 
parte  Edgar,  119  GaL  127,  51  Pac.  81,  delay  of  execution  by  State 
prison  warden  pending  appeal  Is  not  contempt. 

Dlstlnguisbed  in  In  re  Fitton,  56  Fed.  278,  wb^e  no  appeal  was 
pending. 

Habeas  corpus  corrects  only,  errors  toucblng  Jurisdiction,  p.  296. 

Approved  in  Andrews  v.  Swarts,  156  U.  8.  276,  89  L^  428,  15  8. 
Ct  891.  and  Anders^i  v.  Treat,  172  U.  8.  81,  19  8.  Ct  70,  reaffirm- 
ing rule;  In  re  Wilson,  140  U.  8.  584,  85  L.  517,  11  8.  Ct  878,  wbere 
total  number  of  grand  Jurors  was  deficient  enougb  being  present 
to  indict;  Wbltten  v.  Tomllnson,  160  U.  S.  242,  40  L.  412,  16  8. 
Ct  802,  Federal  courts  usually  leave  petitioner  to  remedy  by  writ 
of  error;  In  re  Huse,  79  Fed.  807,  48  U.  8.  App.  822,  procedure  for 
confining  Insane  is  wltbln  exclusive  Jurisdiction  of  State;  Bx  parte 
Ke^er,  45  8.  C.  542,  56  Am.  St  Rep.  789,  28  8.  E.  806,  81  L.  R.  A. 
679,  adjudication  of  c<«tempt  will  not  be  reviewed  vnless  pro- 
ceedings were  void. 

Habeas  oorpus.— Ignorance  of  laws  and  language  at  trial  wtll 
not  support  application  to  Federal  court,  p.  287. 

Orlminal  laws.— Foreign  dtisensblp  does  not  exempt  from  lia- 
bility for  breacb  of  laws,  p.  287. 

Jury.— Constitution  gives  prisoner  no  rlgbt  to  teve  persoas  ef 
bis  race  on  Jury,  pi.  29T. 


^ 


I2n  NotM  oa  U.  8.  Reports.  140  U.  &  298-^lfl 

140  U.  8.  296-S04,  85  L^  481.  ROGBR8  T.  DURANT. 

Plaadlnir*— <^^«ral  demmrer  to  MToral  pleas  must  bo  OTor- 
ruled  if  any  bo  ffood,  p.  301. 

BUla  and  notea.— Checks  aio  bills  of  ezchanso  within  lUlnoia 
statute  of  limitations,  p.  806. 

ApproTed  in  Garrottson  t.  North,  etc^  Bank,  47  Fed.  870,  check 
la  biU  of  oxchango  within  Missouri  Uw  roqulrlns  wrtttan  accept- 
ance; Oonnor  t.  Becker,  06  Neb.  846^  76  N.  W.  8M,  chock  la  within 
I  10,  code  of  dTtl  piocoduro,  llmltlnf  actlooa  on  written  Instrop 
ments. 

140  U.  &  804-816,  85  L.  478,  HUMPHREYS  T.  McKI8S00K« 

Bef arenee.—  Court's  conflrmance  of  referee's  conclusions,  not  sup> 
ported  by  facts,  is  error,  p.  811. 

Oorporationa.— Stockholder  cannot  incumber  or  transfer  prop- 
erty controlled  by  corporate  otHcers,  p.  818L 

ApproTed  in  Rough  t.  Breltnng,  117  Mich.  05,  75  N.  W.  148,  fol- 
lowing rule;  De  La  Vergne  Ca  t.  German  SaT.  Tnst.,  175  U.  B. 
68,  20  8.  Ct  28,  where  stockholders  assumed  to  convey  corporate 
assets;  Electric  Ry.  y.  Jamaica,  etc.,  R.  Co..  61  Fed.  670,  stock- 
holder baa  no  Indiyidual  interest  in  corporate  patent;  Sellers  v. 
Greer,  172  lU.  665,  50  N.  B.  249.  40  L.  R.  A.  591,  and  Jones  y. 
Williams.  139  Mo.  73,  40  S.  W.  S64,  87  L.  R.  A.  702,  stockholder's 
contract  cannot  bind  corporation  unless  ratified  thereby;  Fitz- 
gerald Y.  Fitzgerald,  etc..  Const  Co..  41  Neb.  480,  59  N.  W.  851« 
acquiescence  of  stockholders  in  fraud  of  officers  does  not  preclude 
action  based  thereon;  Parker  t.  Bethel  Hot^  Oo^  96  Tenn.  280,  84 
8.  W.  216,  81  L.  R.  A.  712,  conveyance  by.  sole  stockholder  of  cor- 
porate property  is  void.    See  61  Am.  St.  Rep.  468,  note. 

Distinguished  in  Seattle,  etc^  Ry.  v.  Union  Trust  Oo.,  70  Fed.  188, 
48  U.  8.  App.  271,  upholding  stipulation  to  include  shares  In  depot 
In  foreclosure  decree;  Omaha,  etc.,  Ry.  v.  Wabash,  etc,  Ry.,  108 
Mo.  308,  18  &  W.  1108,  under  facta. 

Ballroad  mortgage  does  not  cover  aa  appurtenant  aievatDr 
owned  Jointly  with  others,  p.  818. 

Distinguished  in  Omaha,  etc.,  Ry.  t.  Wabash,  etc,  Ry.,  106  Moi 
808,  18  S.  W.  1108,  under  language  of  mortgage. 

Property.— Relationship  of  incident  to  principal  must  exist  te 
constitute  appurtenance,  p.  818. 

Approved  in  New  Orleans,  etc.,  Ry,  v.  Parker,  148  U.  &  55,  86 
L.  69,  12  S.  Ct  868,  and  Wilson  v.  Beckwith,  117  Mo.  74,  22  S.  W. 
642.  both  following  rule;  Fond  du  Lac  Water  06.  v.  Fond  du  Lac, 
82  Wis.  881,  52  N.  W.  442,  16  L.  R.  A.  584,  assessment  of  specific 
lots  occupied  by  water  plant  cannot  Include  value  of  mains  In 
streets;  Mahler  v.  Brumder,  02  Wis.  485,  66  N.  W.  504,  81  L^  R.  A. 
60S,  where  right  to  use  of  private  strset  was  denied  to  lot-owner 
with  other  mode  of 
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Bailroads.— Under  railroad  mortgage  ''appurtenances**  todndes 
only  property  indispensable  to  road,  p.  814. 

Mortgagw.— Foredosore  exiM^ssly  ssTing  ri^ts  under  prior 
mortgage  is  not  adrerse  adjudication,  pu  816. 

140  U.  &  816-^34,  85  L.  419,  DENT  T.  TILL80N. 

Oonstittttlopal  guaranty  of  due  process  is  met  Ixy.  tax  law  pro- 
Tiding  for  Judldal  hearing,  p.  827. 

Approved  in  Bauman  y.  Ross,  167  U.  &  500,  42  L.  288,  17  S.  OL 
062,  reaffirming  rule;  Paulsen  t.  Portland,  149  U.  8.  40,  87  L.  641, 
18  8.  Ot  758,  upholding  sewer  tax  law  as  construed  by  State, 
though  notice  not  expressly  prorided  tat;  Winona,  etc.,  Land 
Oo.  T.  Minnesota,  169  U.  &  587,  588,  40  L.  251,  16  8.  Ot  87,  up- 
holding Minnesota  law  for  assessment  of  property  omitted  from 
tax-roll;  FaUbrook  Irr.  Dist  t.  Bradley,  164  U.  8.  174,  41  L.  891, 
17  8.  Ct.  69,  where  irrigation  taxpayers  had  opportunity  to  be 
heard;  M^chants'  Banic  t.  Pennsylvania,  167  U.  8.  467,  42  L.  288, 
17  8.  Ot  831,  tax  law  fixing  time  for  filing  bank  report  is  itadf 
notice  to  stockholders;  State  t.  Weyerhauser,  68  Biinn.  862,  868, 
71  N.  W.  267,  upholding  law  for  reassessment  of  undervalued  prop- 
erty; Ball  V.  Ridge  Ck>pper  Co.,  118  Mich.  12,  76  N.  W.  182,  pub- 
lished notice  will  support  sale  of  land  for  delinquent  taxes;  Violett 
V.  Alexandria,  92  Va.  573,  58  Am.  8t  Rep.  888,  28  8.  B.  913,  31 
L.  R.  A.  387,  notice  must  be  required  by  law  to  be  due  process; 
Meggett  V.  Bau  Claire,  81  Wis.  332,  51  N.  W.  569,  published  notice 
provided  by  Bau  Claire  charter  for  local  improvement  is  sufficient; 
Hennessy  v.  Douglas  Co.,  99  Wis.  153,  74  N.  W.  991,  uotice  by  pub- 
lication will  support  local  tax  for  sewer;  Belllngham  Bay,  etc., 
Co.  V.  New  Whatcom,  172  U.  8.  318,  19  8.  Ct  206,  and  State  v. 
Heppenhdmer,  54  N.  J.  L.  272,  23  AtL  665,  arguendo. 

Distinguished  in  Rolph  v.  Fargo,  7  N.  Dak.  671,  76  N.  W.  252, 
42  L.  R.  A.  658,  apportionment  of  assessment  which  Inrolves  mere 
calculation  does  not  require  notice. 

ConstitationAl  law.— Whether  there  was  due  process  depends 
largely  upon  object  of  taking  property,  p.  827. 

Approved  in  Origet  v.  Hedden,  155  U.  &  288,  89  L.  184,  16  &  Ot 
96,  notice  of  reappraisement  which  gives  importer  opportunity  of 
hearing  is  sufficient  though  his  presence  be  not  allowed  at  re- 
appraisement 

Taxation.— Legislature  may  place  burden  for  public  improve- 
ments, and  is  sole  Judge  as  to  property  benefited,  p.  828. 

Approved  in  Fallbrook  Irr.  Dist  v.  Bradley,  164  U.  &  170,  41 
L.  392,  17  8.  Ot  67,  where  statute  fixed  extent  of  irrigation  district; 
Bauman  v.  Ross,  167  U.  8.  589,  42  L.  288,  17  &  Ot  962,  Ooogress 
may  assess  lands  benefited  for  highway  improvements  in  District 
of  Oolumbia;  Rolph  v.  Fargo,  7  N.  Dak.  668,  76  N.  W.  251,  42 


1228  rtoces  on  U.  S.  Reports.  140  U.  S.  884-359 

L.  B.  A«  607,  legislature  may  authorize  aaseMment  of  whole  cost 
of  street  paving  against  abutting  property. 

Courts.— Federal  courts  will  follow  State  construction  of  local 
•  Ututes,  p.  82a 

Constitutional  law.— Mere  error  In  administering  valid  tax  law 
to  not  deprivation  without  due  process,  p.  831. 

Approved  In  Chicago,  etc.,  R.  R.  v.  Chicago,  166  U.  S.  247,  41  L. 
968,  17  8.  Ot  588,  deprivation  of  substantial  compensation  for 
condemned  land  Is  necessary  to  defeat  State  Judgment;  Apex 
Transp.  Co.  v.  Qarbade,  32  Or.  590,  54  Pac.  367,  withdrawing  case 
from  jury  to  not  depriving  party  of  due  process. 

HoUoa— Publication  In  part  of  newspaper  called  **  supplement  ** 
to  publication  In  such  newspaper,  p.  888. 

140  U.   8.  334-^48,  85  L.  446,   ESSEX,  ETC.   ROAD  BOARD  V. 
SKINKLB. 
Constitutional   law.-- State     law     discharging    assessment    for 
which  land  sold  to  public  roads  board  to  constitutional,  p.  889. 

Highways.— Public  roads  board  Is  merely  governmental  agency, 
and  purchase  at  tax  sale  merely  perpetuates  Hen,  p.  889. 

Approved  In  New  Orleans  v.  New  Orieans  Water- Works  Co.,  142 
U.  S.  90,  86  L.  947,  12  8.  Ct.  146,  upholding  repeal  of  statute  allow- 
ing setpoff  of  taxes  against  water  rates;  Brsklne  v.  Steele  County,  87 
Fed.  684,  i9holding  validation  of  Invalid  county  warrants;  Pearson 
V.  State,  66  Ark.  158,  85  Am.  St  Rep.  98,  19  &  W.  501,  legislature 
may  rdease  county  treasurer  from  UabUlty  for  stolen  school  funds. 
Bee  86  Am.  St  Rep.  588,  note. 

Dtotlngutohed  In  Hull  v.  State,  29  Fla.  87,  100,  80  Am.  St  Rspu 
tr.  106.  11  So.  98,  lot  16  L.  B.  A.  809,  812,  where  purchaser  to  not 
governmental  agency. 

OonstltiitloBnl  law.—  In  no  sense  to  asssssmsnt  a  contract  wttbln 
meaning  of  Osnstltntlon,  p.  840. 

Munlrlpal  corpormtloti^s  private  piopertj  cannot  be  arbltrailly 
divested  by  leglsUture,  p.  842. 

Taxation.— Legtototure  may  direct  restoration  of  piopcitj  soM 
for  taxes  If  still  In  municipality's  possession,  pi.  848. 

Approved  In  Stephens  v.  Cherokee  Nation,  174  U.  &  478,  19  & 
Ot  784,  Oenfiess  may.  provide  for  Judicial  review  of  quasl-Judlclal 
board's  decision. 

140  U.  &  844-W9,  86  U  418.  MAB8H  v.  NKSOIA 
CoortSi— Record  must  show  ^tate    decision  based  en    Federal 

qnestloo  t»  warrant  revtow  by  Supreme  Cbort  pii  864. 
Cited  In  PrsM  Fob.  0».  v.  Fnlk,  69  Fed.  881^  witboot 

appUcatieik 
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Courts.—  Stato  decision,  not  based  on  validity  of  patent  or  ques- 
tion of  patentability,  is  not  reviewable^  p.  854. 

Approved  in  Wade  v.  Lawder.  165  U.  S.  628»  41  U  862,  17  8.  Ct 
427,  and  Pliable  •Shoe  Co.  v.  Bryant  81  Fed.  522,  both  following 
rule;  Havana,  etc..  Drill  Ck>.  v.  Asburst,  148  111.  189,  85  N.  B.  880. 
State  courts  may  compel  accounting  for  profits;  Holt  v.  Indiana 
Mfg.  Oo.,  80  Fed.  8,  46  U.  S.  App.  717,  appeal  in  suit  to  enjoin 
State  tax  on  patent  rights  should  be  to  Supreme  Oourt 

Distinguished  in  White  v.  Rankin,  144  U.  S.  639,  36  L.  573,  12  S. 
Ct.  772.  and  Elgin,  etc..  Pump  Co.  v.  Nichols,  65  Fed.  217,  24  U.  S. 
App.  542,  plea  of  license  does  not  defeat  Federal  jurisdiction  of 
infringement;  Pacific  Contract.  Ca  v.  Union,  etc..  Contract  Ob., 
80  Fed.  788,  Federal  court  may  determine  question  of  license's 
existence. 

Courts.—  Pendency  of  appeal  from  Federal  dismissal  of  Infrlngs- 
ment  suit  cannot  affect  State  court's  jurisdiction,  p.  358. 

140  U.  &  860-870,  86  L.  468,  THB  B.  A.  PACKER. 

Appeal.— Circuit  Court's  findings  of  fact  are  conclusive  on  ap- 
peal, p.  868. 

Approved  In  Merrill  v.  Floyd,  50  Fed.  850,  5  U.  8.  App.  90,  extent 
of  reviewability  does  not  affect  appellate  jurisdiction;  Pioneer  Fuel 
Co.  V.  ITBrier,  84  Fed.  496,  55  U.  S.  Ai^.  185,  appeal  from  District 
to  Circuit  Court  of  Appeals  is  for  review,  not  retriaL 

Admiralty.— Only  questions  of  law  are  reviewable  by  Supreme 
Oourt  on  bill  of  exceptions,  p.  363. 

Admiralty.— Circuit  Court's  refusal  to  find  fact  requested  Is  re- 
viewable, p.  804. 

Approved  in  Tbe  City  of  New  York,  147  U.  S.  77,  87  U  87,  18 
S.  Ct  218,  reafllrming  rule;  Styles  v.  Tyler,  64  Oonn.  473;  80  AtL 
189,  arguendo. 

Collision.— Vessel  approaching  another  on  starboard  side  must 
avoid  latter,  which  must  keep  course,  p.  866. 

Approved  in  The  New  York,  175  U.  &  203,  20  8.  Ct  78»  If  such 
vessd  starboard  she  assumes  risk  resulting  therefrom;  The  Luck- 
enbach,  67  Fed.  622,  ruling  applies  in  harbors  as  well  as  open  sea; 
Tht  Sonare^  00  Fed.  448,  446,  privUeged  vessel  need  not  stop  un- 
less danger  be  apparent 

Distinguished  In  The  H.  F.  Dlmock,  77  Fed.  280;  88  U.  &  App. 
6IT,  master's  exercise  of  honest  judgment  does  not  Justify  dod- 
ebssrvance  of  statute,  resulting  in  collision. 

OoUlslon.-  Starboarding  by.  vessel  approaching  oa  starboard  side 
is  not  culpable  If  other  changes  course,  p.  867. 

Approved  te  Tho  City  of  Macon,  47  Fed.  926,  steamer  astern  of 
another  may  prDcaad  to  pass  where  there  Is  room,  notwithstanding 
contrary  sIgnaL 
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CoUlfllon.—  Court  will  not  notice  Incpectorfl*  naTifatinff  rolea  not 
In  record  or  brief,  p.  807. 

Bealllnned  In  Tbe  Clara,  06  Fed.  1088,  14  U.  &  App.  846. 

CoUialon.— On  crosslog  conrses  ressel  on  port  side  mnet  keep 
conree.  check  speed  or  atop,  p.  868. 

Collision.—  Rnle  excusing  error  in  extremis  refers  to  Teasel  flT- 
log  wrong  order,  not  her  tow,  p.  868. 

Miscellaneous.—  Cited  in  The  B.  A.  Packer,  49  Fed.  94,  for  facts; 
Tbe  A.  B.  Packer.  5S  Fed.  252.  14  U.  8.  App.  684,  Circuit  Court  of 
Appeals  is  not  bound  by  Supreme  Court  decision  on  prior  appeal, 
where  new  facts  appear. 

140  U.  &  871-406,  35  L.  428,  HARDIN  T.  JORDAN. 
I^}eetment.— Plaintiff  must  recoyer  on  hla  own  title,  p.  879. 

Deed  referring  to  official  plat,  incorporatea  plat  as  part,  p.  880. 

ApproTed  in  Niles  t.  Cedar  Point  Club,  175  U.  a  306.  20  8.  Ot 
126,  127,  affirming  S.  C.  85  Fed.  49,  54  U.  81  App.  678,  where 
meander  line  followed  inner  edge  of  marsh. 

Public  lands.—  Meander  lines  are  for  ascertaining  quantity  and 
do  not  limit  grant  thereto,  p.  380. 

Approved  in  Klrwan  v.  Murphy,  88  Fed.  278,  49  U.  8.  App.  665. 
Slzor  T.  Logansport,  151  Ind.  628,  50  N.  B.  878.  44  L.  R.  A.  815, 
Schlosser  v.  Crulckshank,  96  Iowa,  4ia  421,  422,  66  N.  W.  345,  346, 
Lamprey  t.  State,  52  Minn.  102,  38  Am.  St  Rep.  544,  58  N.  W. 
1144).  Ueald  T.  Yumlsko,  7  N.  Dak.  427,  75  N.  W.  808,  Olson  t. 
Huntamer,  6  Sw  Dak.  372,  61  N.  W.  481,  and  Mendota  Club  t. 
Anderson,  101  Wis.  490,  78  N.  W.  189.  all  reaffirming  rule;  Mitchell 
T.  Smale,  140  U.  8.  407,  410,  411,  412,  415,  85  U  442,  444,  446,  11 
8.  Ot  819,  821,  822,  where  tongue  of  land  projected  beyond  mean- 
dered line;  Ex  parte  Davidson,  67  Fed.  885,  tongues  of  land  on  bay 
belong  to  riparian  patentee;  Oobuni  y.  San  Mateo  Co^  75  Fed. 
530.  applying  rule  to  Mexican  grant  along  sea  shore;  l\»ne8ton  Club 
T.  State,  141  Ind.  207,  88  N.  E.  217,  conreyance  by  goyemmental 
division  passes  whole  division  regardless  of  meander  line;  Poynter 
V.  Chlpman,  8  Utah,  447.  32  Pac.  691,  and  Knudsen  t.  Omanson, 
10  Utah,  128.  87  Pac.  260,  title  follows  recession  of  waters  of  lake- 
dissenting  opinion  in  Oooley.  v.  Golden,  117  Mo.  54,  23  8.  W.  108k  21 
L.  R.  A.  308,  majority  limiting  title  to  margin  of  Missouri  river; 
Grand  Rapids,  etc.,  R.  R.  v.  Butler.  159  U.  8.  98,  40  L.  87,  16  & 
Ct.  903,  arguendo. 

niRtlDguished  In  Home  v.  Smith,  169  U.  a  48,  40  L.  69,  15  8.  Ct 
990.  where  survey  obviously  referred  to  margin  of  bayoo,  not  river 
beyoud;  Nileti  v.  Cedar  Point  Club,  175  U.  S,  306.  20  S.  Ct  128,  127, 
sfflrmlng  S.  C.  85  Fed.  60,  54  U.  8.  App.  670,  and  Harding  t. 
Minneapolis,  etc.,  Ry.,  84  Fed.  291,  55  U.  8.  App.  264,  where  In- 
tention Is  evidently  otherwise:  Eamhart  T.  Ehrhart,  88  Or.  280,  64 
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Pac.  197,  where  surreyor  omits  large  tracts  between  meander  line 
and  riTer;  French,  etc.,  Live-Stock  Ck>.  t.  Springer,  85  Or.  317.  819, 
58  Pac.  108,  104,  meander  bonndary  line  la  not  coDclnalye  of  former 
existence  of  lake. 

NaTlgrable  waters.— Public  grant  on  tide  water  carries  <Mil7  ta 
high-water  mark,  p.  881. 

Approved  In  Shively  t.  Bowlby,  102  U.  a  49,  56,  88  L.  849,  351, 
14  8.  Ct  566,  569,  affirming  S.  C,  22  Or.  425,  80  Pac.  159,  admission 
of  Oregon  gave  It  title  and  power  to  convey  tide  lands;  Nlles  v. 
Cedar  Point  Club,  85  Fed.  49,  54  U.  S.  App.  678,  govemmoit  grants 
extend  only  to  high- water  mark  of  navigable  waters;  Rood  v. 
Wallace,  109  Iowa,  8,  79  N.  W.  450,  title  to  navigable  lake  beds  Is 
in  State;  Goxe  v.  State,  144  N.  Y.  406,  407,  89  N.  H  402,  tide  lands 
are  inalienable  incident  of  sovereignty.;  Baer  v.  Horan,  2  Wash. 
612,  27  Pac.  471,  tide  lands  are  not  open  to  entry  under  Valentine 
scrip  act.    See  53  Am.  St.  Rep.  297,  note. 

Havigable  waters.—  State  has  supreme  control  of  tide  water  and 
submerged  lands,  subject  to  commerce  power,  p.  881. 

Approved  in  Pacific  Gas  Imp.  Ck>.  v.  BUert,  64  Fed.  485,  487,  State 
may,  If  laws  thereof  permit,  dispose  (tf  tide  lands  free  from  up- 
land owner's  easement;  Morse  v.  O'Connell,  7  Wash.  119,  84  Pae. 
427,  occupant  of  tide  land  cannot  enjoin  occupation  of  tide  land 
in  front  thereof,  unless  access  to  water  be  cut  off;  McLennan  v. 
Prentice,  85  Wis.  443,  55  N.  W.  770,  extending  rule  to  shoal-water 
land  (tf  Great  Lakes. 

HaTlgAble  waters.—  At  common  law  only,  tide  watera  are  naTt> 
gable,  p.  888. 

Distinguished  in  Cooley  v.  Golden,  117  Mo.  44,  28  &  W.  104, 
21  L.  R.  A.  805,  as  to  Missouri  river. 

HaTlg«.ble  waters.— Riparian  rights  on  streams  and  lakes  are 
determined  by  local  law,  p.  889. 

Approved  in  Shively  v.  Bowlby,  152  U.  &  45,  46,  88  L.  848,  14 
8.  Ot  565,  Lowndes  v.  Huntington,  158  U.  8.  19,  88  L.  618,  14  & 
Ct.  760,  and  Lamprey  v.  State.  52  Minn.  192,  88  Am.  St  Rep.  544, 
53  N.  W.  1140,  all  following  rule;  Kaukauna  Co.  v.  Green  Bay, 
etc..  Canal,  142  U.  8.  272,  85  L.  1010,  12  8.  Ot  177,  riparian  owner- 
ship In  Wisconsin  extends  to  center  of  stream;  Grand  Rapids,  etc., 
R.  R.  V.  Butler,  159  U.  8.  92,  98,  94,  40  L.  87,  15  8.  Ot  992.  998.  in 
Michigan  riparian  owner  takes  to  center  of  even  navigable  streams; 
Eldridge  T.  Tresevant  160  U.  S.  468,  40  L.  489,  16  8.  Ct  84a  land 
for  public  toree  on  Mississippi  river  may,  la  Louisiana,  be  taken 
vrithout  compensation;  St.  Anthony  Falls  Water-Power  Co.  v. 
Water  Commrs.,  168  U.  8.  363.  366.  42U502,504.18&Otl68,  16A, 
rule  Is  not  limited  to  original  thirteen  States;  Chlsolm  v.  Calnes, 
67  Fed.  290,  marsh  lands  are  subject  to  grant  in  South  Caro- 
lina; Grata  t.  Land,  etc.  Imp.  Co.,  82  Fed.  889,  53  U.  8.  App, 
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516,  40  L.  R.  A,  401,  and  n.,  conveyance  of  fixed  number  of  acrc« 
of  larger  tract  passes  pr<H?ortional  Interest  In  river  bed;  Kirwan 
V.  Murphy,  83  Fed.  278.  49  U.  S.  App.  665,  common-law  rule  pre- 
Tails  in  Minnesota;  Webb  t.  Demopolis,  95  Ala.  129,  13  So.  298, 
21  Lw  R.  A.  67,  limiting  title  to  low-water  mark  of  navigable  river; 
White  V.  Leovy,  49  La.  Ann.  1687,  22  So.  943,  riparian  ownership 
is  essential  to  title  to  accretion;  Sapp  v.  fYazier,  51  La.  Ann.  1725, 
26  So.  381,  temporary  annual  exposure  of  lake  bed  does  net  extend 
titie;  Cooler  v.  Golden,  117  Mo.  51,  23  S.  W.  106,  21  L.  R.  A.  307, 
title  of  riparian  owner  does  not  extend  beyond  water's  edge; 
Priewe  V.  Wisconsin,  etc..  Imp.  CJo.,  93  Wis.  646,  67  N.  W  920,  33 
L.  R.  A.  660,  Ne-pee-nauk  Club  v.  Wilson,  96  Wis.  295.  71  N.  W. 
662,  and  Mendota  Club  v.  Anderson,  101  Wis.  492,  78  N.  W.  189, 
all  limiting  title  to  margin  of  lake;  Willow  River  Club  v.  Wade, 
100  Wis.  96,  76  N.  W.  275,  42  L.  R.  A.  315,  and  n.,  stream  capable 
of  floating  logs  and  rowboats  at  high  water  is  public  navigable 
stream. 

Waters.— In  Illinois  common-law  rule  as  to  riparian  title  pre- 
vails except  on  Lake  Michigan,  p.  384. 

Waters.— At  common  law  riparian  title  extends  to  cmter  of 
fresh-water  stream,  p.  388. 

Approved  in  Carpenter  v.  Gold,  88  Va.  553,  14  8.  B.  329,  following 
rule;  Hanlon  v.  Hobson,  24  Colo.  289,  51  Pac  435,  where  tract  is 
described  as  bounded  by  stream;  Smith  v.  Furbish,  68  N.  H.  127, 
44  AtL  899,  arguendo. 

Distinguished  in  Steinbuchel  v.  Lane,  59  Kan.  12,  51  Pac  888, 
where  two  well-defined  channels  existed. 

Waters  at  common  law  are  public  or  private,  owned  by  sovereign 
in  trust,  or  by  Individuals  exclusively,  p.  395. 

Approved  in  Ne-pee-nauk  Club  v.  Wilson,  96  Wis.  296.  71  N.  W. 
662,  right  to  fish  and  fowl  belongs  to  owner  of  bed. 

Waters.— Riparian  title  on  fresh-water  lakes,  other  than  Great 
Lakes,  extends  to  center  at  common  law,  p.  888. 

Approved  in  Grand  Rapids,  etc..  Coal  Co.  v.  Coal  Co.,  102  Mich. 
236,  47  Am.  St.  Rep.  523,  60  N.  W.  684,  and  Gouvemeur  v.  Nat  Ice 
Co.,  184  N.  Y.  363,  30  Am.  St  Rep.  673,  31  N.  B.  868,  18  L.  R.  A. 
700,  and  n.,  following  rule:  Mitchell  v.  Slnale,  140  U.  8.  411,  412, 
35  L.  444,  11  S.  Ct.  821,  though  tongue  of  land  intervene  between 
meandered  line  of  survey  and  water;  Lamprey  v.  State,  52  Minn. 
192,  198,  38  Am.  St  Rep.  544.  545,  53  N.  W.  1140,  1141,  riparian 
patentee  on  non-navigable  lake  owns  to  center,  otherwise  If  lake 
be  navigable;  Lamprey  v.  Mead,  54  Minn.  287,  40  Am.  St  ReiK 
329,  55  N.  W.  1133,  surveyor's  error  in  designating  land  as  lake 
does  not  make  patent  void;  Olson  v.  Huntamer,  6  S.  Dak.  372,  61 
N.  W.  481,  Poynter  v.  Ohipman,  8  Utah,  450,  32*  Pac.  692,  and 
Knudsen  t.  Omanson,  10  Utah,  129,  130,  87  Pac.  251,  accretions  to 
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lake  shore  belong  to  owner  of  margin;  dissenting  <9inloii  In  Co<4c7 
V.  Gold^,  117  Mo.  61,  23  S.  W.  109.  21  L.  R.  A.  310,  majwity 
limiting  iHTivate  title  to  margin  of  Missouri  rlyer;  Pittsburgh,  etc.. 
Iron  CJo.  y.  Lake  Superior  Iron  Co.,  118  Mich.  120,  76  N.  W.  402, 
arguendo.    See  27  Am.  St  Rep.  50,  note. 

Denied  in  Boardman  t.  Scott,  102  Ga.  410,  30  S.  B.  964,  where 
riparian  owner  claimed  to  center  of  artificial  lake;  Fuller  y.  Shedd, 
161  m.  488,  490,  52  Am.  St.  Rep.  394,  396,  44  N.  B.  296,  33  !«.  R.  A. 
150,  grant  on  meandered  lake  extends  only  to  margin. 

Public  lands.— Department's  acts,  within  jurisdiction,  are  not 
attackable  collaterally;  aliter  where  no  jurisdiction  exists,  p.  400. 

Ai^HTOYed  in  Kean  y.  Roby,  145  Ind.  228,  42  N.  B.  1013,  swamp^ 
land  grant  to  State  is  not  affected  by  resuryey;  Lamprey  y.  State. 
52  Minn.  192,  88  Am.  St  Rep.  544,  53  N.  W.  1140,  patent  to  bed  of 
take  after  disposition  of  riparian  lands  is  yoid;  Miller  y.  Dona- 
hue^ 06  Wis.  507,  71  N.  W.  903,  attempted  cancellaticm  of  imtent 
by  land  department  is  void. 

Constitutional  law.— Whether  public  lands  haye  been  disposed 
of  is  judicial  not  executive  question,  p.  401. 

Waters.— In  Illinois,  if  not  at  common  law,  titie  extends  only 
to  margin  of  lake,  per  Brewer,  J.,  dissenting,  p.  405. 

Approved  in  Boardman  v.  Scott  102  Ga.  411,  30  S.  B.  985,  where 
riparian  owner  claimed  to  center  of  artificial  lake. 

Biiscellaneous.— Cited  in  Grand  Rapids,  etc..  Coal  Co.  y.  Coal 
Co.,  102  Mich.  238,  47  Am.  St  Rep.  524,  60  N.  W.  684,  25  Li.  B.  A. 
818,  concerning  confiict  of  riparian  rights  to  lake  bed. 

140  U.  S.  406-417,  85  L.  442,  MITCHELL  v.  SMALB. 

Removal.— To  support  removal  by  one  defendant  cause  must  be 
distinct  and  separable,  p.  408. 

Approved  in  Loving  v.  Arnold,  84  Fed.  218,  assignor  is  necessary 
party  to  suit  against  assignee  to  cancel  prefer^ice. 

Bemoval.— Landlord  with  sole  title  and  jurisdictional  residence 
may  remove  ejectment  agrainst  him  and  tenant  p.  409. 

Approved  in  Garrard  v.  Silver  Peak  Mines.  76  Fed.  8,  holder  of 
option  to  purchase  is.  nominal  party;  Hunter  v.  Conrad.  85  Fed. 
805,  where  controversy  is  wholly  between  dtisens  of  different 
States,  non-resident  may  remove  regardless  of  separability. 

Dtetingnished  in  Southern  Pac.  R.  Co.  v.  Townsend,  62  Ftd. 
164,  defendant  who  does  not  admit  his  alleged  conveyance  to  co- 
defendant  Is  necessary  party. 

BemoYsL— Defendant  cannot  make  several,  action  which  plain- 
tiff elects  to  make  joint  p.  409. 

BemoYsL— Bjectment  involving  authority  to  grant  patent  Is  r^ 
movable  by  landlord  defendant,  p.  410l 
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ApproTed  In  Brown  UnlT.  t.  Rhode  Island  CoOege,  06  Fed.  M, 
snit  to  enforce  psjment  by  State  of  money  granted  It  by  Congress 
for  agrlcnltoral  colleges;  Southern  Pac.  R.  Oo.  t.  Townsend.  dS 
Fed.  165»  106,  salt  to  enforce  performance  of  land  contract  ta* 
Tolling  Talldity  of  congressional  grant;  Seattle,  etc^  Ry.  t.  State, 
52  Fed.  687,  arguendo. 

Distinguished  in  Chicago,  etc,  R.  Co.  y.  Martin,  09  Kan.  447,  68 
Pac.  464,  Federal  receiver  cannot  as  snch,  remoTe  joint  action  of 
tort  against  himself  and  another. 

Waters.— Rules  stated  In  Hardin  t.  Jordan,  ante,  as  to  riparian 
title  on  non-navigable  lake,  affirmed,  p.  412. 

Denied  in  Fuller  t.  Shedd,  161  lU.  490,  6S  Am.  St  F^ep.  896,  44 
N.  B.  296,  83  L.  R.  A.  160,  title  of  riparian  owner  do*j  not  extend 
beyond  margin  of  lake. 

Public  lands.— Patent  rsferriog  to  plat  showing  general  fsrs 
of  lake  and  surrounding  lots  carries  riparian  rights,  p.  412. 

Approved  In  Olson  v.  Huntamer,  6  6.  Dak.  878,  61  N.  W.  482, 
following  rule;  Kean  v.  Roby,  146  Ind.  228,  42  N.  B.  1018,  swamp- 
land grant  to  State  is  not  affected  by  resurvey;  Lamprey  v.  State, 
02  Mmn.  192,  88  Am.  St  Rep.  644.  68  N.  W.  1141,  18  L.  R.  A«  676» 
patent  to  l>ed  of  lake  after  disposition  of  riparian  lands  la  void; 
Lamprey  v.  Mead,  54  Minn.  297.  40  Am.  St  Rep.  829,  66  N.  W. 
1183,  surveyor's  error  in  designating  land  as  lake  does  not  mako 
patent  void;  French,  etc.,  Live-Stock  Co.  v.  Springer.  36  Or.  817,  819, 
820,  824,  68  Pac  108,  104.  meander  boundary  line  is  not  cooclnalTe 
of  former  existence  of  lake. 

Public  lands.— Government  is  not  bound  by  clear  mistake  or 
fraud  of  surveyor,  p.  418. 

Distinguished  in  Grand  Rapids,  etc  R.  R.  v.  Butler,  169  U.  S. 
94,  40  L.  87,  16  S.  Ot  993,  and  FuUer  v.  Shedd,  161  IlL  482,  6i  Am. 
St  Rep.  389,  44  N.  £.  292,  83  L.  R.  A.  167,  under  facts. 

Public  lands.—  Since  swamp-land  grants  government  cannot 
limit  patented  lot  by  l^ke  margin,  p.  414. 

Public  lands.— Boundary  la  fixed  by  water  of  lake  not  by 
meander  line.  p.  414. 

Approved  in  Oobum  v.  San  Mateo  Co.,  70  Fed.  680,  applying  rule 
to  Mexican  grant  along  sea  shore:  Poynter  v.  Chipman.  8  Utah, 
448,  460,  32  Pac.  692,  and  Knudsen  v.  Omanson,  10  Utah.  128»  87 
Pac.  260,  title  follows  recession  of  waters  of  lake.  See  27  Am.  St 
Rep.  69.  note. 

140  U.  8.  417-424,  80  L.  001,  QUOCK  TING  v.  UNITBD  STATBSw 

Bvidence.— PosltlTe  and  uncontradicted  testimony  of  particular 

fact  ususUy  controls;  but  not  where  Inherently  Improbable,  p.  420. 

Approved  la  In  re  Jew  Wong  Loy,  91  Fed.  241,  Lee  Sing  Far  v. 
United  States,  94  F<h1.  09,  and  Andersos  t.  LOJengrea,  09  i^h^^ 
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4,  52  N.  W.  220,  all  reaffirming  role;  Allen  t.  Sonthenu  etc^  Ry^ 
70  Fed.  375,  where  facts  supported  verdict  of  Oalifomla  citizen- 
ship against  one  claiming  Missouri;  In  re  Ho  Quai  -Sin,  d4  Fed. 
310,  discrediting  contrary  testimony  of  applicant  who  had  pre- 
Tiously  admitted  Ohlnese  birth;  -Sonoma  Oo.  v.  Stofen,  125  Gal.  35. 
67  Pac.  682,  where  county  treasurer's  sureties  sued  on  bond  at- 
tempted to  proye  robbery;  People  t.  Milner,  122  CaL  179,  54  Pac. 
887,  arguendo. 

Distinguished  in  In  re  Mah  Wong  Gee,  47  Fed.  435,  in  deporta- 
tion proceeding  <mus  is  on  government  to  show  unlawful  presenca 
of  CSiinaman;  Succession  of  Borge,  44  La.  Ann.  10,  10  So.  421, 
imder  facts.. 

Bvldeuce.— Inherent  improbability  of  positive  uncontradicted 
testimony  as  to  citizenship  warrants  Judgment  against  It.  p.  422. 

Approved  in  United  States  v.  Wong  Kim  Ark,  109  U.  CL  090, 
097,  42  L.  007,  18  S.  Gt  475,  child  bom  here  of  Chinese  parents 
is  citizen. 

140  U.  S.  424-428,  35  L.  503,  WAN  SHINO  V.  UNITED  STATES. 
AJlens.— Chinese  exclusion  act  of    1888  comprehends    laborers 

leaving  country,  p.  426. 

Approved  in  United  States  v.  Wong  Hong,  71  Fed.  284,  following 
rule;  Louisville,  etc.,  Warehouse  Oo.  v.  Collector,  49  Fed.  571,  de- 
porting Chinese  laborer  to  Canada  who  left  here  temporarily  after 
twenty-two  years'  residence;  In  re  Li  Foon,  80  Fed.  882,  infant 
child  of  resident  Chinese  merchant  must  have  certificate;  Yee  Tee 
Ohung  V.  United  States,  95  Fed.  432,  confirming  order  for  deporta- 
tion to  China  of  Chinaman  from  coming  via  Mexico. 

Aliens.— Under  Chinese  exclusion  acts  of  1882,  18S4,  certificate 
is  prerequisite  to  right  to  land,  p.  427. 

Approved  In  United  States  v.  Choug  Sam,  47  Fed.  883,  deporting 
to  Canada  Chinaman  with  Canadian  domicile;  In  re  LI  Ling,  86 
Fed.  898,  899.  upholding  act  of  1892  requiring  affirmative  evidence 
of  right  to  remain;  United  States  v.  Chu  Chee,  93  Fed.  803,  804. 
certificate  of  United  States  consul  not  Indmrsed  on  that  of  Ohineee 
government  is  invalid;  United  States  v.  Pin  Kwan,  94  Fed.  820, 
Chinese  merchant  cannot  be  deported  after  seventeen  months*  resi- 
dence because  of  imperfect  certificate;  Lau  Ow  Bew,  Petitioner, 

141  U.  S.  586,  588,  35  L.  869,  870,  12  S.  Ct  44,  45,  requiring  Cir- 
cuit Court  of  Appeals  to  certify  up  question  of  right  of  merchant 
with  domicile  here  to  return;  In  re  Tom  Yum,  64  Fed.  487,  qoes- 
tlon  of  citizenship  may  be  determined  by  courts  on  habeas  corpus. 

Distinguished  in  Lau  Ow  Bew  v.  United  States,  144  U.  S.  63,  S8 
L.  346,  12  S.  Ct  522,  reversing  S.  C  47  Fed.  644,  645,  7  U.  8.  App. 
1,  and  47  Fed.  581,  as  to  merchants  with  commercial  domicile  tem- 
porarily absent;  United  States  v.  Chin  Quong  Look,  52  Fed.  204. 
as. to  Chinese  merchant  with  commercial  domicile:  United  States 
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T.  One  Um,  83  Fed.  189.  140,  wife  of  Oblnaman,  with  domicile 
here.  Is  not  within  act;  Ekln  t.  United  BUtes.  142  U.  8.  060,  35  L. 
1149,  12  8.  Ot  888,  inunlsratlon  inspector's  decision,  nnder  act  of 
1801,  is  flnaL 

140  U.  a  428-436.  86  L^  470,  HTOGINa  T.  KBUFFBL. 

OopTTight  extends  only  to  product  of  mental  labor,  hence  not 
to  mere  labels,  p.  480. 

Approved  in  J.  L.  Mott  Iron  Works  t.  Glow,  82  Fed.  818,  821. 
08  U.  8.  App.  466,  471,  nor  to  price  catalognes. 

Trademarky  unlike  label,  is  not  confined  to  designation  of  ar- 
ticle, bnt  distlngnlshes  owner's  product,  p.  488. 

Copyriglit.— 6trict  comi^ance  with  statute  Is  prerequisite  to 
right  to  infringement  suit  or  injunction,  p.  488. 

Approved  In  Werckmeister  ▼.  Pierce,  etc,  Mfg.  Ck>.,  68  Fed.  456, 
arguenda 

140  U.  &  486-446,  86  U  468,  GLEESON  t.  YIROINIA,  BTC.  R.  R. 
OuTlers.—  Landslide,  resulting  from  no  unusual  rain.  Is  not  ^  act 
•f  God,**  p.  489. 

Approved  in  Southwestern,  etc,  TeL  Go.  ▼.  Robinson,  60  Fed. 
813,  2  U.  8.  App.  206.  16  L.  R.  A.  547,  and  n.,  telephone  company 
is  liable  for  electrical  injury  during  storm  by  wire  suspended  too 
low;  Clyde  8.  8.  Co.  t.  Burrows,  36  Fla.  132.  18  8o.  360,  carrier  la 
insurer  except  as  to  acts  of  God. 

Carriers.— Baitroad  must  employ  utmost  care  to  guard  against 
landslides,  p.  443. 

AiHiroTed  in  MitcheU  y.  Marker,  62  Fed.  142,  22  U.  8.  App.  826. 
86  L.  R.  A.  36,  and  n.,  carrier  by  elsTator  must  exercise  care  equal 
to  railroad's. 

Carrier'a  negligence  la  prima  facie  shown  by  fact  of  injury  to 
passenger,  p.  443. 

Approved  In  New  York,  etc^  R.  R.  t.  Blumenthat  160  UL  48,  49. 
48  N.  B.  811,  and  Fleming  t.  Pittsburgh,  etc,  Ry..  158  Pa.  St 
187,  88  Am.  St  Rep.  837,  27  Atl.  869.  22  U  R.  A.  352.  both  foUowlng 
rule:  The  William  Branfoot  48  Fed.  916.  accident  to  stevedore  by 
falling  stanchion  throws  onus  on  ship;  8prague  t.  Southern  Ry., 
92  Fed.  62.  63  U.  8.  App.  716,  passenger  need  exercise  only  rsa* 
sonable  care  under  giTen  circumstances. 

Distinguished  in  Cleveland,  etc..  Ry.  v.  Berry.  152  Ind.  619.  58 
N.  E.  419.  where  plaintiff,  not  passenger.. in jiuvd  by  Iron  pin  thrown 
from  train. 

Carriers.— Baihroad  postal  clerk  does  not  accept  defects  in  road 
eonstmction  as  risk  of  employment  pii  444. 

Approved  te  Voight  v.  Baltimore,  etc..  Ry.,  79  Fed.  563.  express 
me«M>nger  carried  by  contract   Is  paiiM*nger  for  hire;  Clevelaud. 
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etc.,  Ry.  T.  Ketcham,  133  Ind.  354,  36  Am.  St.  Rep.  557,  33  N.  B. 
119,  19  li.  R.  A.  342,  and  n.,  postal  clerk,  returning  home  on  photo- 
graph commission,  is  passenger,  though  not  on  duty.  See  61  Am. 
8t  Rep.  99,  note. 

140  U.  Sw  445-453,  36  U  493,  LEWISBURG  BANK  T.  SHEFFEY. 
TriaL— Applicaticm  for  rehearing  of  final  decree  at  next  term  is 
too  late,  p.  451. 

Distinguished  in  First  Nat  Bank  t.  Woodmm,  86  Fed.  1005,  ub- 
der  local  practice  where  petition  was  filed  before  commoicement 
of  next  term. 

Appeal.— Decree  finally  determining  controrersy  Is  not  less  ap- 
pealable because  fund  retained  for  distributicm,  p.  452. 

Ap];»t>yed  in  Hoffman  t.  Knox,  50  Fed.  489,  8  U.  8.  App.  19,  and 
Andrews  t.  National,  etc.  Works,  73  Fed.  518,  34  V.  8.  App.  632, 
decree  fixing  priority  of  claims  against  insolvent  corporation  and 
directing  sale  of  property;  Long  v.  Maxwell,  59  Fed.  950,  8  U.  S. 
App.  484,  decree  for  specific  performance  by  deed  to  be  approved. 

Distinguished  in  Raymond  v.  Royal  Baking  Powder  Co.,  76  Fed. 
466,  46  U.  8.  App.  494,  infringement  decree,  granting  perpetual  in- 
junction and  referring  cause  for  accounting;  Denison,  etc.,  Ry.  t. 
Ranney,  etc..  Mercantile  CJo.,  —  Ind.  Ter.  — ,  53  8.  W.  504,  where 
judgment  establishing  lien  on  railroad  improvements  referred  ques- 
tion of  value  to  appraisers. 

AppeaL— Equity  decree  in  execution  of  prior  decree  Is  appeal- 
able for  errors  after  prior  decree,  p.  452. 

Distinguished  in  Long  v.  Maxwell,  59  Fed.  961,  8  U.  &  App^ 
484,  under  facts. 

140  U.  8.  453-480,  85  L.  581,  IN  RB  ROSS. 

Ambassadors.— Gongressional  provision  for  Consular  Ooorts  te 
Japan  is  supported  by  custom,  p.  462. 

Treaty  power  includes  negotiations  for  establishment  of  consular 
tribunals,  p.  468. 

Jury.— Constitutional  guaranty  of  jury  trial  does  not  extend  to 
Consular  Courts,  p.  464. 

Ambassadors.— Judicial  authority  exercised  by  American  olB- 
cials  abroad  is  upon  conditions  of  treaty,  p.  464. 

Jury.— Constitutional  guaranty  of  jury  trial  does  not  extend  to 
American  vessel  in  foreign  waters,  p.  464. 

Treaty  of  1858  with  Japan  did  not  abrogate  article  4,  treaty  of 
1857,  respecting  consular  trials,  p.  466. 

Treaty  expressed  as  revoking  prior  treaty  because  Incorporatinf 
provisions  revokes  only  those  incorporated,  p.  466. 

Criminal  law.— Statute  prescribing  venue  for  trial  of  offenses 
does  not  oust  Consular  Court's  jurisdiction,  p.  47L 
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AUm  enlisting  In  American  mercantile  marine  owes  temporary 
allegiance,  p.  472. 

Approved  In  The  Marie,  49  Fed.  288,  and  The  Welbaren.  06  Fed. 
81,  admiralty  jurisdiction  does  not  extend  to  bad  treatment  of 
American  on  Norwegian  ressel;  The  Belvldere,  90  Fed.  109,  alien 
seamen  subject  themselyee  to  wage  libel  law  of  country  of  ship's 
flag. 

Treaty  must  be  construed  In  light  of  surrounding  drcumstancea 
and  evident  object  given  effect,  p.  470. 

Approved  In  United  States  v.  Ellis,  01  Fed.  810,  lager  beer  la 
within  prohibition  of  spirituous  liquor  in  Indian  country;  Opinion 
of  the  Justices,  06  N.  H.  600,  83  AtL  1002,  construing  law  prorid- 
Ing  for  taxing  of  railroads  by  State. 

Fardon.^  Acceptance  by  one  condemned  to  death,  of  pardoo  eso- 
dltloned  oo  life  imprisonment.  Is  binding,  p.  480. 

140  U.  &  481-498,  80  L.  021,  OLARK  THBBAD  00.  T.  WILU- 
If  ANTIC  LINEN  00. 
Patents.— Issue  raised  by  Infringement  complaint  as  to  priority 
of  defendant's  foreign  patent  Is  relevant  p.  480. 

Patent  referred  to  In  examination,  marked  as  SKhlblt  and  oer- 
tilled  In  record.  Is  part  thereof,  p.  480. 

Patent.— Prior  patent  or  publication  to  be  deftese  omat  have 
preceded  Invention  sued  on,  p.  487. 

Approved  in  Von  Schmidt  v.  Bowers,  80  Fed.  140,  48  U.  fi.  App^ 
169,  reaffirming  rule;  Untermeyer  v.  Freund,  08  Fed.  208,  20  U.  ft. 
App.  82,  disregarding  Indefinite  and  conflicting  evidence;  Electric 
Ry»  V.  Jamaica,  etc.,  R.  Co.,  61  Fed.  672,  priority  of  conflicting 
claims  are  determined  by  dates  when  conceptions  were  adapted; 
Bcaubert  v.  Appleton,  67  Fed.  020.  30  U.  8.  App.  221,  arguendo. 

Patents.—  Mere  mental  conception  Is  not  Invention,  p.  489. 

Approred  In  Lamson  v.  Martin,  109  Mass.  060,  80  N.  E,  81,  rs> 
affirming  rule;  Campbell,  etc.,  Mfg.  Co.  v.  Duplex,  etc.  Press  Oou, 
80  Fed.  831,  laches  In  reducing  Invention  to  practice  Is  fatal  to 
equitable  aid. 

Patents.— Where  defendant  shows  his  patent  Is  prior  In  date 
plaintiff  must  show  prior  Invention,  p.  492. 

Approved  In  Brooks  v.  Backs,  81  Fed.  400,  00  U.  A.  App.  161,  rs> 
afllrmlng  rule;  United  Statea,  etc..  Lighting  Co.  v.  Sdlson  Lamp 
Co.,  01  Fed.  28,  evidence  must  be  unequivocal  and  convincing: 
Rogers  v.  Fitch,  81  Fed.  962,  01  U.  8.  App.  084,  annulling  Fulton 
patent  for  spring  mattress. 

Patent  for  combination,  not  pioneer  tevention.  Is  strictly 
strued,  p.  482. 
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Patent.— Conant  patent  for  thread-winding  machine  was  antici- 
pated by  British  patent  to  Weild,  p.  498. 

140  U.  8.  403-515.  35  L.  584,  ALBRIGHT  T.  OYSTER. 

Descent.—  Fair  agreement  for  division  long  acquiesced  in  should 
be  taken  as  basis  for  settlement,  p.  514. 

Oonrts.— Long-oontinned  litigation  should  be  aroided,  p.  il4. 

Not  cited. 

140  U.  8.  515^10,  85  L.  548.  OYSTER  y.  OYSTER. 
Disposed  of  with  Albright  t.  Oyster,  ante. 

140  U.  S.  51&-528,  85  L.  627,  MARCHAND  T.  GRIFFON. 

Husband  and  wife.— In  Louisiana  wife  cannot  bind  herself  for 
husband's  debts,  p.  525. 

Husband  and  wife.—  In  Louisiana  wife's  debt  Is  not  onforcoablo 
unless  contracted  for  her  benefit,  p.  528. 

Husband  and  wife.— Judicial  certificate  that  debt  is  for  wlfo^o 
benefit  is  not  conclusive,  p.  527. 

Husband's  representation  cannot  estop  wife  to  disdaim  Umbllilj 
on  note  not  benefiting  her,  p.  528. 

TriaL—  Court  need  not  repeat  instructions  already,  givon,  p.  8Mb 

Not  cited. 

140  U.  S.  529-545,  85  L.  550,  WILLIAMS  v.  HEARD. 

Supreme  Court  may  review  State  decision  against  bankruptcy 
assignee's  claim  under  Geneva  award,  p.  585. 

Approved  in  Dusbane  v.  Beall,  161  U.  S.  518,  40  L.  793,  18  S.  Ot 
639,  question  of  assignee's  bar  by  limitation  is  Federal. 

Bankruptcy.—  State  decisions  are  not  conclusive  of  questions  aris- 
ing under  bankruptcy  act,  p.  536. 

Treaties.—  Proceeds  of  Geneva  award  were  not  subject  to  legnl 
or  equitable  claims  or  liens,  p.  537. 

Approved  in  United  States  v.  Realty  Co.,  168  U.  8.  441,  41  U 
220,  16  S.  Ct  1126,  upholding  sugar  bounty  act  of  1885;  Powers  T. 
Manning,  154  Mass.  372,  28  N.  E.  291,  18  L.  R.  A.  259,  note  ptyablo 
when  United  States  pays  Judgments  under  Alabama  claims  Is  duo 
when  fund  is  substantially  exhausted. 

Treaties.-^  Judgment  of  court  of  Alabama  claims  lo  oooduaiTO 
of  merits  but  not  adverse  claims,  p.  589. 

Reafllrmed  in  Butler  v.  Gor^^ley.  146  U.  6.  808^  88  U  9M,  18  ft. 
Ot  86. 

Bankruptcy.— Section  6044  embraces  all  bankrupt's  property,  t»* 
eluding  claim  and  part  of  Geneva  award,  p.  540. 

Approved  in  Butler  v.  Goreley,  146  IT.  8.  809,  818,  86  L.  984.  980^ 
18  S.  Ct  86.  88,  applying  rule  to  assignment  under  Massachusetts 
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iBMlT«ft^  law;  Briggs  t.  Walker,  in  U.  &  472,  19  fi.  Ot  8»  pro- 
ceeds derlyed  from  act  for  relief  of  indlTldnal's  estate  are  subject 
to  debts;  Lefflngwell's  Appeal,  G2  Conn.  861,  26  AtL  466.  eonstmlng 
act  of  18M  relating  to  awards  In  payment  of  Frencb  spoliation 
claims;  In  re  BanluT  Win,  87  Md.  442,  40  AtL  274,  proper (j  capable 
of  assignment  or  of  descending  or  being  derlsed  passes  to  trustee 
In  Insolrency;  Jemegan  t.  Osbom,  166  Mass.  210,  29  N.  E.  621, 
sbipowner's  assignment  of  interest  in  voyage  carries  claim  for  res- 
cuing sesmen  in  Arctic  sea;  Price  t.  Forrest  64  N.  J.  Bq.  686,  86 
AtL  1081,  statute  directing  restitution  of  money  to  former  parser 
of  navy  *'  or  his  heirs,**  creates  assignable  interest  subject  to  cred- 
ttora*  claims;  dissenting  opinion  In  Currier  t.  Studley,  160  Mass. 
dl  88  N.  E.  712,  majority  holding  retiring  partner's  interest  in 
Slock  Exchange  seat  barred;  Stanley  t.  fldiwalby.  147  U.  8.  617, 
87  L.  288,  18  8.  Ct  422,  arguendo. 

Distinguished  in  Blagge  t.  Balch.  162  IT.  8.  468,  469,  40  L^  1086, 
16  S.  Ct  866,  867,  reversing  8.  C  167  Mass.  161,  81  N.  B.  7W,  coo- 
struing  act  of  1891  regarding  awards  In  payment  of  French 
spoliation  claims;  Calder  v.  Henderson,  64  Fed.  804.  2  U.  8.  App. 
627,  compliance  with  requirements  of  sugar  bounty  act  of  1890 
glres  contract  right 

140  U.  8.  646-666.  86  L.  672,  IN  RE  RAHRER. 
Oonatitutional  law.— State's  poUce  power  Is  inherent  p.  664. 

Approved  in  Plumley  v.  Massachusetts,  166  U.  8.  474,  89  L.  228, 
16  8.  Ct  169,  upholding  prohlbltloo  of  sale  of  irfeomargartaie  not 
colored  yellow  even  as  to  Imports;  State  t.  Wbeelock,  96  Iowa,  684, 
68  Am.  St  Rep.  446,  64  N.  W.  6S2,  80  L.  B.  A.  489,  and  n^  uphold- 
ing law  Imposing  license  oo  itinerant  vendors  of  drugs  who  profiss 
to  heal:  CincInnaU  v.  Steinkamp,  64  Ohio  St  291,  48  N.  B.  49t 
Are-escape  law  does  not  violate  I  1,  art  4  of  Constitution;  BchmeltB 
V.  State,  8  Ohio  C.  C.  86,  upholding  prohibition  of  liquor  sales  In 
brothels;  SUte  v.  Harrington,  68  Vt  627.  86  AtL  617,  84  L.  R.  A. 
101,  sustaining  itinerant  vendors'  license  and  deposit  law;  Norfolk, 
etc.,  R.  Co.  V.  Commonwealth,  08  Ya.  769,  67  Am.  fit  Rep.  884,  M 
8.  B.  840.  84  L.  R.  A.  108,  upholding  law  limiting  running  of  Sun- 
day trains;  dissenting  opinions  in  People  v.  Hawklna,  107  N.  T. 
21,  61  N.  B.  268,  42  L.  R.  A.  490.  majority  annulling  law  requiring 
labelling  of  convict-made  goods;  and  People  v.  Warden,  167  N.  T. 
18a  61  N.  B.  1014,  48  L.  R.  A.  278,  majority  annulling  law  Umiting 
right  to  seU  transportation. 

Oonatitutional  law.^  Fourteenth  amendment  gives  Congress  bo 
control  of  subjects  within  Staters  power,  p.  664. 

Distinguished  in  dissenting  opinion  in  CNeil  v.  Vermont  144  U. 
8.  869.  36  L.  466,  12  8.  Ct  TOT.  majority  declining  jurisdiction. 

Oonatitutional  law.— Fourteenth  amendmeot  did  not  curtail 
8tatss*  inherent  police  power,  p.  6661. 
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Approred  in  Oompagnie  Francaise  t.  Statt  Board  of  Health,  51 
La.  Ann.  660,  72  Am.  St.  Rep.  472,  25  So.  598^  upholding  law  for  ex- 
clnaion  of  persons  from  disease-Infected  districts;  State  t.  Aiken, 
42&a248,  20S.  B.281«26L.R.A.858,  upholding  ''dispensaiy 
act  -  of  1893. 

Ck>mmerce.~  Congress'  failure  to  regulate  interstate  commerce 
indicates  intention  to  leare  It  fkree  from  regulation,  p.  555. 

Approred  in  United  States  t.  Hopkins,  82  Fed.  540,  unloading  of 
stock  for  resbipment  does  not  take  it  outside  interstate  commerce 
rules;  Sawrie  t.  State,  82  Fed.  619,  621,  628,  Tennessee  anti- 
cigarette  law  is  invalid  as  to  original  imported  packages;  Arnold 
T.  Tanders,  66  Ohio  St  422,  60  Am.  St  Rep.  755,  47  N.  B.  51,  an- 
nulling act  regulating  sale  of  foreign  convict-made  goods;  dissent- 
ing opinions  in  Lake  Shore,  etc.,  Ry.  v.  Ohio,  173  U.  S.  334,  19  S. 
Ot  484,  majority  upholding  law  requiring  trains  to  stop  at  towns 
of  certain  size;  and  Commonwealth  t.  Huntley,  156  Mass.  247,  248» 
90  N.  E.  1132,  15  L.  R.  A.  845,  majority  upholding  law  against 
oleomargarine  butter  not  colored  yellow. 

Distinguished  in  Holyoke,  etc..  Ice  Co.  t.  Ambden«  55  Fed.  5CM, 
21  L.  R.  A.  320,  upholding  service  of  process  on  interstate  pas- 
senger in  transit;  Bagg  t.  Wilmington,  etc.,  R.  R.,  109  N.  C.  283, 
26  Am.  St  Rep.  578,  14  8.  E.  81,  14  L.  R.  A.  596,  upholding  law 
imposing  penalty  for  delay  in  shipping  freight 

Intozicatlng  liquors,  while  objects  of  commerce,  are  subject  ts 
State's  police  power  <^  regulation,  p.  566. 

Approved  in  McGregor  v.  Cone,  104  Iowa,  469,  66  Am.  St  Rep. 
525,  78  N.  W.  10^,  39  L.  R.  A.  486,  deleteriousness  does  not  de- 
prive article  of  commercial  character;  McCullough  v.  Brown,  41  S, 
C.  239,  19  S.  B.  469,  23  L.  R.  A.  4ia  in  absence  of  police  legisla- 
tion liquor  is  lawful  subject  of  commerce;  dissenting  opinion  in 
State  V.  Aiken,  42  a  O.  269,  20  S.  B.  239,  28  L.  R.  A.  866,  denying 
validity  of  part  of  ** dispensary  act**  prohibiting  importation  of 
liquor. 

Oommerce.—  What  does  not  belong  to  commerce  Is  within  State's 
police  power;  but  State's  definition  is  not  controlling,  p.  557. 

Approved  In  United  States  v.  El  C.  Knight  Oo^  156  U.  •&  12^  89 
L.  329,  15  S.  Ot  253,  act  of  1890  against  restraint  of  commerce  does 
not  affect  sugar  refining;  Commonwealth  v.  Huntley,  166  Mass. 
242,  80  N.  E.  1130,  15  L.  R.  A.  &I3  (see  dissenting  opinion  In  166 
Mass.  249,  30  N.  B.  1182,  15  L.  R.  A.  846),  upholding  law  against 
oleomargarine  not  colored  yellow. 

OonstitutlonAl  law.— Congress  cannot  delegate  powers  or  en- 
large "State's;  but  can  divest  articles  of  commercial  character,  p.  560. 

Approved  in  Stevens  v.  Ohio,  99  Fed.  795,  and  Indianapolis  v. 
Bleler,  138  Ind.  86,  36  N.  E.  859,  both  reaffirming  rule;  SchoUen- 
berger  v.  Pennsylvania,  171  U.  S.  23,  18  &  Ct  765  (dissenting  opln- 
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lOB  In  171  U.  &  26,  18  S.  Ct  7e6).  importer  of  oleomarsarlne  maj 
•ell  Id  orii^al  packages  DotwlthstandlDg  State  prohibitioo;  E}Dd]e- 
man  v.  United  States,  86  Fed.  460,  57  U.  ^S.  App.  a  upboldiog  act 
of  1884  prohibiting  liqaor  tales  in  Alaslta;  Fnqoa  t.  Pabst  Brew- 
ing Co.,  90  Tex.  308.  88  &  W.  81,  85  L.  R.  A.  248,  SUta  antl-tmst 
law  applies  to  brewer's  contract    See  27  Am.  8t  Bep.  668^  note. 

Oonunerce.-<  iState  prohibitory  liquor  laws  operated  on  original 
pacluiges  without  re-enactment  after  Wilson  act  of  1890,  p.  568. 

Approved  in  In  re  Jordan,  4»  FM.  213.  following  role;  Butler  ▼. 
Goreley,  146  U.  S.  814,  86  U  086,  18  S.  Ct  88,  repeal  of  bank- 
ruptcy act  reTires  operation  of  State  Insolyency  law;  Bmert  t. 
Missouri,  156  U.  S.  821,  80  L.  438,  16  8.  Ct.  374,  upholding  ped- 
dlers* license  tax  as  to  peddlers  <^  goods  Imported  before  sale; 
Central,  etc..  R.  B.  t.  Nevada.  162  U.  S.  5^  40  L.  1061.  16  S.  Ot 
888,  act  of  July.  1886.  makes  prior  Nevada  statute,  taxing  un- 
patented railroad-aid  lands,  operative;  Scott  v.  Donald,  165  U.  S. 
00.  41  L.  645.  17  S.  Ct.  272.  and  Rhodes  v.  Iowa.  170  U.  B.  420. 
426.  42  L.  1004.  1006,  18  6.  Ct  667.  660  (see  dissenting  opinion  in 
170  U.  S.  431.  432,  433,  42  Ii.  1098,  1090.  18  S.  Ct  G71,  672),  State 
may  not  Interfere  with  liquor  shipment  in  transit  to  consignee 
from  another  State;  Vance  v.  W.  A.  Vandercook  Co.,  170  U.  S. 
445,  42  L.  1108,  18  8.  Ct  677  (see  dissenting  opinion  In  170  V,  S 
458.  462,  464.  42  L.  1107.  1100.  1110.  18  S.  Ct  681,  688,  684),  mats 
may  not  prohibit  importation  of  liquor;  Cantini  v.  Tillman.  54  Fed. 
078.  upholding  South  Carolina  prohibition  act  of  1802;  Stevens  ▼. 
Ohio.  03  Fed,  796,  Imported  beer  delivered  to  vendor's  agent  at 
railroad  depot  for  purelmser  Is  subject  to  State  law;  Plumb  v. 
Christie,  108  Ga.  600.  30  S.  B.  764,  42  L.  B.  A.  187.  upholding  dis- 
pensary act  for  Terrell  county;  Walsh  v.  State.  142  Ind.  864.  41 
N.  E.  67.  88  L.  B.  A.  .'^Ol,  extension  to  omitted  counties  of  otBcers* 
saUry  law  validates  it;  Tuttle  v.  Polk,  64  Iowa,  17,  50  N.  W.  30. 
upholding  reassessment  for  paving  under  invalid  contract  after 
validation  thereof:  State  t.  Bhodes.  80  Iowa.  501,  68  N.  W.  880. 
24  U  B.  A.  246.  State  law  prohibiting  transportation  of  liquor 
takes  effect  at  boundary  line;  Fred  Miller  Brewing  Co.  t.  fitorsiia, 
102  Iowa,  65,  71  N.  W.  187.  code.  |  1.550.  annulling  securities  given 
on  account  of  liquors  unlawfully  sold,  was  revived  by  Wilson  aot: 
Blair  V.  Ostrander.  100  Iowa*  207,  77  Am,  St  Rep.  ->  80  N.  W.  ZSU 
act  requiring  Federal  Judgment  affecting  realty,  to  be  fi)ed  became 
operative  by  act  of  Congress,  1888;  Commonwealth  v.  Calhane.  iri4 
Mass.  116.  27  N.  E.  882.  person  selling  imported  liquors  may  be 
convicted  of  keeping  common  nuisance;  State  v.  Lord,  06  N.  H.  480. 
20  Atl.  556.  and  Starace  v.  Bossl.  60  Vt  305.  37  Atl.  1110.  both 
holding  re-enactment  unnecessary;  State  v.  Myers.  42  W.  Va.  820. 
57  Am.  St  Bep.  803.  26  S.  B.  542,  85  T^  R.  A,  847.  upholding  Uw 
against  oleomargarine  not  colored  pink;  dissenting  opinion  In  Com- 
.nonwealth  v.  Huntley.  iri6  Mass.  252.  30  N.  B.  1188,  15  L.  R.  A. 
K47.  arguendo. 
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DUtingulstied  in  Bx  parte  Edgerton»  69  Fed.  118,  and  Bx  parte 
Jersey,  66  Fed.  961,  Wilscm  act  does  not  antborlie  fine  for  imped- 
ing Uqnor;  Jerrey  y.  The  Oarolina,  66  Fed.  1019,  Wilson  act  did 
not  anth<^iae  selEure  of  boat  with  imported  liqnor  on  t)oard;  Dnrlsee 
T.  Moses,  67  N.  H.  117,  28  AtL  794,  snch  operation  ia  not  retrospec- 
Uve;  State  t.  HoUeyman,  55  S.  0.  219,  224,  282,  81  S.  B.  868,  864, 365, 
45  L.  R.  A.  569,  571,  574,  upholding  law  prohibiting  handling  liquors 
at  night 

140  U.  fi.   666-574,   85  L.   517,  NORTH    AMBBIQA    INS.   CO.  T. 
HIBBRNIA  INS.  CO. 
Insuraaoa.— Local  usage  against  reinsuring  whole  amount  can- 
nat  affect  contract  made  elsewhere,  p.  578. 

Insuraaoa.— Complete  reinsurance  la  ralld.  In  absence  ^  local 
custom  or  ezi>re8s  stipulation,  p.  578. 

ApproTed  in  Boston  Ina.  Co.  t.  Globe,  etc,  Ins.  Co^  174  Mass.  281« 
75  Am.  St.  Rep.  805,  54  N.  B.  544,  upholding  policy  of  reinsurance 
for  one-half  of  losses,  including  insurance  to  be  written.  See  46 
Am.  St  Rep.  442,  note. 

Insuraaoe.— Reinsurance  policy  limited  to  excess  orer  certain 
sum  does  not  prerent  other  reinsurance  within  that  sum,  p.  574. 

Approred  in  Chalanm  t.  Insurance  Co.,  48  La.  Ann.  1588,  21  8oi 
270,  86  L.  R.  A.  745,  reinsurance  ia  yalid  to  ezt^it  stipulated.  Sea 
45  Am.  St  Rep.  445,  note. 

140  U.  &  575-^585,  85  L.  518,  IN  RB  WILSON. 

Indians.— Congress  may  provide  for  punishment  of  crimes  ob 
reservations  in  different  courts,  p.  677. 

Thdiana.—  White  Mountain  reservation  in  Arlaona  ia  Indian 
country  within  act  extending  criminal  laws,  p.  578. 

Approved  In  Stacy  v.  La  Belle,  99  Wis.  628,  67  Am.  St  Hep.  881, 
75  N.  W.  61,  41  L.  R.  A.  421,  in  absence  of  Federal  statute  State 
court  has  juiHsdiction  of  contract  action  between  tribal  Indian 
and  white;  Shull  v.  Barton,  58  Neb.  748,  79  N.  W.  782,  without 
special  application. 

Criminal  law.— Territorial  District  Courts  have  jurisdiction  of 
murder  of  negro  by  negro  in  Indian  country,  p,  679. 

Jury.—  Insufficient  grand  Jury  is  not  ground  for  discharge  where 
enough  were  present  to  indict,  p.  582. 

Approved  In  Whitten  v.  Tomlinson,  160  U.  •&  244,  40  U  418,  16 
8.  Ct  802,  declining  to  interfere  with  custody  under  axtraditlon 
warrant  where  accompanying  Indictment  was  within  court's  juris- 
diction; In  re  Betts,  86  Neb.  286,  54  N.  W.  526,  defects  in  calling, 
drawing  and  summoning  of  grand  jurors  cannot  be  reached  by 
habeas  corpus;  In  re  Huse,  79  Fed.  807.  48  U.  S.  App.  828,  dedin* 
Ing  to  Interfere  with  State  procedure  for  confining  Insane. 
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corpus  cannot  Issue  for  erroneous  ruling  as  to  sufficiency 
sf  juiy  to  Indict  P«  585. 

ApproTed  in  In  re  Delgado,  140  U.  a  588»  36  L.  580.  U  8.  Ot 
875,  on  habeas  corpus  inquiry  is  limited  to  question  of  Jurisdic- 
tion: State  T.  Falle,  43  S.  C.  59.  20  S.  B.  801.  error  in  grand  Jury*s 
indictment  may  be  waired  in  open  court 

140  U.  8.  586-^^2,  35  L.  678.  IN  RE  DBLOADO. 

Habeas  oorpus  issues  in  contempt  proceeding  only  to  determine 
jurisdiction,  p.  588. 

Ckmrts.— Section  2006.  Gomp.  Laws  of  New  Mexico.  proYiding 
District  Oourt  shall  always  be  open,  is  yalld.  p.  588. 

Approred  in  Butler  t.  United  States,  87  Fed.  WL  derk  Is  eotl* 
tied  to  attendance  fees  when  presence  Is  required  on  days  between 
terms,  under  R.  S.,  If  574.  638. 

Xandamus.—  Determination  of  facts  by  jury  is  not  necessary  to 
▼alld  judgm^it  p.  58a 

Quo  warranto  Is  plain,  speedy  and  adequate  remedy  to  try  title 
to  office;  mandamus  cannot  Issue,  p.  590. 

Mandamus  lies  to  compel  county  clerk  to  obey  commands  of  de 
facto  commissioners,  p.  590. 

Approred  in  Oameron  t.  Parker,  2  Okl.  318.  38  Pac.  28.  relator 
with  prima  fade  title  to  office  may  obtain  belongings  thereof  by 
mandamus. 

Distinguished  In  State  t.  Sullivan.  83  Wis.  419.  58  N.  W.  67a 
mandamus  does  not  lie  to  try  title  of  candidate  who  has  qualified 
and  been  declared  elected. 

Miscellaneous.— Cited  In  Qonsales  t.  Cunningham.  164  U.  8.  620. 
41  U  676,  17  8.  Ot  186,  OTerruUng  In  re  Borrego,  8  N.  Mez.  66a 
46  Pac  212.  aiH>eal  lies  from  order  of  Supreme  Court  of  New 
Mexico  Territory  discharging  habeas  corpua. 

140  U.  8.  592-699,  86  L.  643.  KNEELAND  T.  BASS.  BTO..  MACH. 
WORKS. 
Ballroads.— Court    appointing    receiver  may  contract  necessary 
debts  and  prefer  creditors,  p.  506. 

Approred  In  Bound  t.  South  Carolina  Ry^  47  Fed.  31.  pre-exist- 
ing  debt  for  ralla  has  claim  to  earnings  prior  to  mortgagee's:  Wll- 
lamette  Valley.  66  Fed.  669.  29  U.  8.  App.  447.  ship  sent  by  re- 
ceiver out  of  jurisdiction  Is  subject  to  lien  for  supplies;  Missouri 
etc..  Ry.  T.  Ohllton,  7  Tex.  CIt.  App.  194.  27  8.  W.  276,  upon  dis- 
cnarge  of  reoeiTer.  property  returned  to  railroad  Is  subject  to  exist- 
ing UabilltSee:  FrelghU  of  The  Kate.  63  Fed.  716.  hypothecatioa 
of  earnings  la  subject  to  lien  for  adrances  applied  to  assist  cur- 
rent Toyage.    See  54  Aul  St  Rep.  406.  note. 

Ballroada.-- Court  may  direct  receiver  to  pay  operating  debts 
prsTlously  incurred,  p.  607. 
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Approved  in  Finance  Go.  v.  Charleston,  etc.,  By.,  62  Ped.  20^ 
8  U.  S.  App.  547,  courts  may  condition  recelyer*s  appointment  up<Hi 
priority  of  lien  for  current  expenses;  Southern  Ry.  t.  Carnegie 
Steel  Co.,  76  Fed.  495,  42  U.  S.  App.  145,  pre-existing  current  ex- 
penses must  be  provided  for  before  Improvements.  See  64  Am. 
St.  Rep.  420,  note. 

Bailroads.—  Presumably  supplies  were  used  on  main  line,  from 
proceeds  of  sale  of  which  court  ordered  payment,  p.  596. 

Approved  in  Illinois,  etc..  Bank  t.  Pacific  Ry.,  115  OaL  295,  47 
Pac.  62,  assuming  all  things  necessary  to  authorize  ord^  for  Is- 
sue of  receiver's  certificates. 

140  U.  S.  599-634,  85  L.  560,  UNITED  STATES  T.  DAI/LES,  ETC., 

ROAD  CO. 
.  Equity.— It  is  error  to   dismiss  bill   without  allowing  bearing 
after  pleas  sustained,  p.  616. 

Approved  in  Pearce  v.  Rice,  142  U.  S.  42,  35  L.  931,  12  8.  Ct  135, 
facts  proven  on  issue  taken  by  replication  to  plea  avail  defendant 
only  so  far  as  they  should  in  law  and  equity;  United  States  v. 
California,  etc..  Land  Co.,  148  U.  S.  38,  87  L.  358,  13  S.  Ct  460, 
affirming  S.  C,  49  Fted.  497,  7  U.  8.  App.  128,  and  United  States  v. 
Dalles,  etc..  Road  Oo^  51  Fed.  631,  634,  635,  7  U.  8.  App.  297, 
both  holding  trial  must  be  on  issues  raised  by  pleas;  MacVeagh  v. 
Denver,  etc.,  Water-Works  Co.,  85  Fed.  75,  55  U.  S.  App.  273, 
plaintiff  may  reply  after  overruling  of  demurrer  to  plea. 

United  States.— Laches  cannot  be  pleaded  against  government, 
p.  632. 

Followed  in  San  Pedro,  etc.,  Co.  v.  United  States,  146  U.  S.  185, 
36  U  916.  13  S.  Ct  98,  and  United  SUtea  T.  Willamette,  etc,  Boad 
Co^  54  Fed.  809. 

140  U.  S.  634-647,  35  L.  546,  MARTIN  v.  BARBOUR. 

Taxation.—  Arkansas  act  limiting  right  to  attack  tax  deeds  is  In- 
applicable to  State  land  commissioner  deed,  p.  641. 

Approved  in  Townsend  v.  Martin,  55  Ark.  197,  17  S.  W.  876, 
though  clerk  makes  out  certificate  of  sale  by  commissioner  with 
effect  of  deed. 

Taxation.—  Irregularities  in  tax  deed  in  Arkansas  are  not  cured 
by  failure  to  sue  within  two  years,  p.  648. 

Taxation.— Assessor's  failure  to  take  oath,  guaranteeing  fair  as- 
sessment, avoids  tax  deed  in  Arkansas,  p.  648. 

Taxation.— Statutory,  provision  for  notice  of  tax  sale  must  be 
strictly  followed,  p.  644. 

AiMNTOved  In  Rostin  v.  Merchants,  eCe.,  Tunnel  Co.,  88  Colo.  856^ 
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47  Pac.  301,  where  statute  requires  filing  of  af&dayit  of  publica- 
tion no  other  eyidence  is  admissible. 

Taxation,—  Arkansas  statute  requiring  recording  and  certlfljinf 
of  delinquent  list  is  peremptory,  p.  645. 

Ai^royed  in  Martin  y.  Allard,  55  Ark.  222,  17  8.  W.  878,  follow- 
ing rule;  Comfort  y.  Ballingal,  134  Mo.  294,  35  8.  W.  613,  whero 
certificate  of  newspaper's  president  showed  only  one  publicaticm. 

Taxation.—  State  is  bound  by  ofllcers'  acts  assessing  lot,  after 
sale,  to  former  own^,  and  waiyea  forfeiture,  p.  646b 

Approyed  in  Oecil  y.  Clark,  44  W.  Va.  674,  30  S.  B.  221,  State 
cannot  assail  its  own  proceeding  to  sell  land  which  is  redeemed 
therein. 

140   U.    8.   647-4»4,   86  U   682,    OHICAOO   DISTILLING    CO.    y. 
STONE. 
Internal  rereoiue  law,  |  8800,  B.  8.,  impoaiiig  extra  tax  iipoA 
oYerproducticm  by  distiller,  construed,  p.  664. 

Not  dted. 

140  U.   8.   654-^65,  85  U  556,   NEW   ORiLEANS  y.   LOUISIANA 
CONST.  CO. 
Municipality's  lease  of  leyee  does  not  affect  public  character  or 
render  city's  reyersionary  interest  subject  to  execution,  p.  668. 

Approyed  in  Construction,  etc.,  Co.  y.  Illinois,  etc.,  R.  B.,  49  La. 
Ann.  551,  21  So.  899,  87  L.  R.  A.  668,  city  cannot  lease  batture  to 
railroad  for  ninety-nine  years;  Fleitas  y.  New  Orleans,  51  La.  Ann. 
S,  12,  18,  24,  26,  24  So.  624.  627.  630,  632,  638,  New  Orleans  com- 
mission, created  by  act  of  1896,  does  not  affect  rights  under  aboTO 
lease. 

140  U.  8.  665-^66,  85  L.   592,   MORMON  CHURCH  y.  UNITED 
STATES. 
Beiigioua  societies.— Decree  at   preceding  term,   proyiding   for 
charitable  disposition  of  forfeited  property,  stated,  p.  665. 

Approyed  in  Nephi  Irr.  Co.  y.  Jenkins,  8  Utah,  373,  31  Pac.  987, 
equity  court,  uncertain  of  facts,  may  refer  cause  to  master  to  in- 
yestigate;  United  States  v.  Church  of  Jesus  Christ  150  U.  S.  147. 
37  L.  1034,  14  S.  Ot  44,  reversing  S.  C,  8  Utah.  328,  31  Pac  439, 
and  directing  disposition  of  property  in  accordance  witii  oongrea- 
sional  Joint  resolution. 

140  U.  8.  680,  35  L.  601,  FITTON  y.  TAYLOR. 

Appeal  dismissed  with  costs,  pursuant  to  sixteenth  mla^  ob 
motion  of  appellee,  p.  680. 

Approved  in  Cronkhite  y.  Both  well,  8  Wyo.  742,  81  Pac  401, 
court  role  for  dismissal  for  failure  to  file  briefs  has  force  of  law. 
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140  U.  S.  690,  35  L.  763.  MILLER  v.  BDGERfTON. 

Apx>eal  dismissed  with  costs,  pnrstiant  to  sixteenth  mle,  on 
motion  of  defendant  in  error,  p.  690. 

Approyed  In  Cronkhlte  t.  Bothwell,  3  Wyo.  742,  31  Pac  401« 
court  rule  for  dismissing  on  failure  to  file  briefs  has  force  of  law. 

140  U.  8.  691,  36  L.  590,  NHW  YORK,  BTO^  R.  R.  T.  WOOI>RUFF. 
Apx>eal    dismissed,  per  stipulation,  on    motion   of    plaintiff    in 
error,  p.  691. 

Approved  in  Connecticut  v.  Woodruff,  153  U.  S.  691,  38  L.  871. 
14  8.  Ot  976,  dismissing  on  autl^ority  of  principal  case. 

140  U.  S.  704,  35  L.  743,  WESTERN  ELEKJTRIC  CO.  T.  REEDY. 
Appeal  affirmed,  with  costs,  by  dlrided  court,  xk  704. 

Distinguished  in  Western  Electric  Co.  v.  Reedy,  06  Fed.  194,  as 
to  effect  •f  prior  Inftingwnent  deersa  on  mtt  inyolTlng  Mfcrait 
pavent. 
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Vol   141. 

IM  17.  8. 


SOISIOUS 


the  United  States, 


right  to  oBiTT  OD  tha  tmclneM  at  all,  ImpoMi  ft  <U- 
Teat  burden  upon  the  oommaroe  lu«lf . 

1.  A  tax  OD  the  capital  of  a  ourpontloo,  on  bo- 
onunt  of  tts  propertj  within  the  State,  la.  In  aub- 
■tanceaod  effect,  a  tax  on  that  propertj. 

&  Whei«tbecu*of aooiapaiir  1^IUllDaBtateara' 
eIDployed  In  iDteislkte  oommenje,  their  belag  80 
employed  doea  not  exempt  them  trnm  tazKtIoik 
i^theBtsta. 

•.  lUdnv,  ai  a  has 
tlOD  of  the  eapltal  Mock  ol 
Dumber  of  mllea  over  which  it  r 
the  Btate  boi«  to  the  whole  number  of  mlka.  In 
that  and  other  8tatea,orer  which  Ita  can  wor» 
mo,  na  a  luat  and  equitable  metbod  of  aii«»» 

""^  [So.  1.] 

Argutd  Oct  18,  ISSS.    BA^arg^udMarc/k  0,1890. 
DeekUi  Ma$  11. 1891. 


Court  of  Ooromon  Pleas  ol  the  County  of  Dan- 
^JD,  in  that  State,  In  favor  of  the  3tale  against 
PuUmnn'a  Palace  Car  Co.,acorporationof  Illi- 
Dots,  for  the  amount  of  a  tax,  settled  by  Ilie 
audi  tor-general  and  approved  by  tbe  treasurer 
of  tbat  State,  on  the  defendant'!  ckpttal  stoclc. 
Affirmti. 

Statement  by  Mr,  Jvttiee  Qrmjt 
This  was  an  action  broneht  by  tbe  Slate  of 
PeDDsylTania  aeaioat  Pullman'B  Palace  Car 
Company,  a  corporation  of  Illinola,  in  tli» 
Court  of  Common  Pleas  of  tbe  County  of 
Dauphin  in  the  Stat«  of  Fennsylvonla,  to  re- 
cover the  UDOnnt  of  a  lax  settled  by  the  aud- 


ita capital  stock  as  tbe  number  of  miles  of 
rallrood  OTerwblch  cars  were  run  by  tbe  de- 
fendant In  Pennaylvanla  bore  to  the  whole 
onmber  of  miles  in  this  and  other  States  over 
which  its  cars  were  run. 

All  these  taxes  were  levied  under  successive' 
Statute*  of  PenoiylTanla,  impoaing  taies  ok 


THE    DBOISIOirS 


Supreme  Court  of  the  United  States, 

AT 

TERM,  1890. 


U,  Impoaei  •  dl- 


rlght  to  oniTT  od  the  bu 
i«ot  burdDD  upon  the  oc 

T.  A  Ulz  od  tlM  capital  of  •  oorporatlon,  od  ■O' 
oouDt  of  ita  property  within  the  State,  It.  In  nib* 
■tanc«  and  effoM.  a  tez  OD  that  properly. 

a.  Where  the  can  of  tioompany  wltblD  a  Btata  ar» 
employed  In  iDteistAte  cwmmeroe,  their  beJag  so 
employed  doea  not  exempt  them  from  taxation. 
bythaSUte. 

9,  lUdnc,  al  a  baali  of  aasoMment.  nioh  propor- 
tion of  tba  capital  Mook  of  the  oonpany  aa  tb« 
numbered  nllea  over  which  it  ran  oan  withia 
tbe  State  bore  to  the  whole  number  of  milea.  la 
that  and  other  States,  over  whkih  iti  oais  wDr» 
run,  wa*  ■  lu*t  and  equltatde  method  ol  nwwi 

"*"  [So.  1.] 

Argutd  Oa  IS,  188S.  Bt-argwdMarek  0,1890. 
JkeiiM  liof  11.  JSOl. 


the  Supretne  Court  of  th» 

X  SUle  of  E^nsyWaois  to  review  »,  judgmeot 
of  that  court,  amrmlDg  a  Judgmeot  of  ilie 
Ctourt  of  Common  Pleas  of  the  Countj  of  Dau- 
pblD,  in  that  Slate,  Id  farorof  the  State  against 
FuUman's  Palace  Car  Ca.acorporalioo  of  Illi- 
nois, (or  the  amouut  of  a  tax,  settled  by  ttie 
auditor-general  and  approved  by  tbe  treaaurcr 
of  that  Slate,  on  the  defoodant's  capital  itoctc. 
Affirmtd. 

Statement  bj  Mr.  Juttiee  Orayt 
This  was  an  action  brought  by  the  State  of 
Pennsylvania  against  Pullman's  Palace  Car 
Company,  a  corporation  of  Illinois,  in  Uift 
Court  of  Conunon  Pleaa  of  the  County  of 
Dauphin  In  the  State  of  Pennaylvania,  to  re- 
cover the  amount  of  a  tax  settled  by  the  aud- 


aive,  on  tl 

as  the  basis  of  assessment  tucb  proportion  o 
Its  capital  stock  as  the  number  of  miles  of 
railroad  over  which  cars  were  run  by  the  de- 
fendant in  Pennsvlvania  bore  to  the  whole 
number  of  mllet  in  this  and  other  States  over 
which  Its  curs  were  run. 

^11  these  taxes  were  levied  under  successive 
8tatul«a  of  Penni^lTania,  imposing  taxes  oa 
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CApital  itodc  of  oorporationSy  incorporated  by 
the  Laws  of  PennsylvaDia  or  of  any  other 
State,  and  doing  business  in  Pennsylvania, 
computed  on  a  certainperoentage  of  diyidends 
made  or  declared.  The  taxes  for  1870-1874 
were  levied  under  the  Statute  of  Hay  1, 1868, 
chap.  69,  %  5,  which  applied  to  corporations 
of  every  kind,  with  certain  exceptions  not 
material  to  this  case,  and  fixed  the  amount  of 
the  tax  at  half  a  mill  on  every  one  per  cent 
of  dividend.  Penn.  Laws  1868,  p.  109.  The 
taxes  for  187C^1877  were  levied  under  the  Stat- 
ute of  April  24.  1874,  chap.  81,  %  4,  which 
applied  to  all  corporations  in  any  way  en- 
gaged in  the  transportation  of  freight  or  pas- 
sengers, and  fixed  the  tax  at  nine  tentlis  of  a 
mill  on  every  one  per  cent  of  dividend. 
Penn»  Laws  1874,  p.  70.  The  taxes  for  1878- 
1880  were  levied  under  the  Statutes  of  March 
20,  1877,  chap.  6,  §  8,  and  of  June  7,  1879, 
'  chap.  122, 1 4,  applicable  to  all  corporations, 
except  buildine  associations,  banks,  savings 
institutions  ana  foreign  insurance  companies, 
and  fixing  the  tax  at  naif  a  mill  on  e^ch  one 
per  cent  of  dividend  of  six  per  cent  or  more 
on  the  par  value  of  the  capital  stock,  and, 
when  the  dividend  was  less,  at  three  mills  on 
a  valuation  of  the  capital  stock.  Penn.  Laws 
1877,  p.  8 :  1879,  p.  114. 

A  tnal  by  jury  was  waived,  and  the  case 
submitted  to  tne  decision  of  the  court,  which 
found  the  following  facts:  **The  defendant 
is  a  corporation  of  the  State  of  Illinois,  hav- 
ing its  principal  office  in  Chicago.  Its  busi- 
ness was,  during  all  the  time  for  which  tax 
is  charged,  to  furnish  sleeping  coaches  and 
parlor  and  dining-room  cars  to  the  various 
railroad  companies  with  which  it  contracted 
•on  the  following  terms :  The  defendant  fur- 
nished the  coaches  and  cars,  and  the  railroad 
•companies  attached  and  made  them  part  of 
their  trains,  no  charee  being  made  by  either 
party  against  the  other,  l^e  railroad  com- 
panies collected  the  usual  fare  from  passen- 
gers who  traveled  in  their  coaches  and  cars, 
and  the  defendant  collected  a  separate  charge 
for  the  use  of  the  seats,  sleeping  berths  and 
•other  conveniences.  Business  mis  been  car- 
ried on  continuously  by  the  defendant  in  this 
way  in  Pennsylvania  since  February  17, 1870, 
and  it  has  had  about  one  hundred  coaches 
and  cars  engaged  in  this  way  in  the  State 
•during  that  time.  The  cars  used  in  this  State 
have,  during  all  the  time  for  which  tax  is 
charged,  been  running  into,  through  and  out 
of  this  State.  *» 

Upon  these  facts  the  court  held  "that  the 
proportion  of  the  capital  stock  of  the  defend- 
ant invested  and  used  in  Pennsylvania  is  tax- 
able under  these  Acts :  and  tliat  the  amount 
•of  the  tax  may  be  properly  ascertained  by 
taking  as  a  rasis  the  proportion  whidi  the 
numter  of  miles  operated  by  the  defendant 
in  this  State  bears  to  the  whole  number  of 
miles  operated  by  it,  without  regard  to  the 
question  where  any  particular  car  or  cars 
were  used  ;**  and  therefore  gave  judgment  for 
the  State. 

That  Judgment  was  affirmed,  upon  writ  of 
«rror,  l^  the  Supreme  Court  of  the  State,  for 
reasons  stated  In  its  opinion  as  follows: 
''We  think  it  rerr  clear  that  the  plaintiff  in 
4rror  ia  engaged  in  carrying  on  sudi  a  busi- 
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ness  within  this  Commonwealth,  as  to  subject 
it  to  the  Statutes  imposing  taxation.  While 
the  tax  on  the  capital  stooL  of  a  company  is 
a  tax  on  its  property  and  assets,  yet  tne  cap- 
ital stock  of  a  company  and  its  property  imd 
assets  are  not  identical.  The  coaches  of  the 
Company  are  its  property.  They  are  operated 
within  this  State.  They  are  daily  passing 
from  one  end  of  the  State  to  the  other.  They 
are  used  in  performing  the  functions  for 
which  the  corporation  was  created.  The  fact 
that  they  also  are  operated  in  other  States 
cannot  wholly  exempt  them  from  taxation 
here.  It  reduces  the  value  of  the  property  in 
this  State,  justly  subject  to  taxation  here. 
Thi9  was  recognized  in  the  court  below,  and 
we  think  the  proportion  was  fixed  according 
to  a  just  and  equitable  rule.**  107  Pa.  166, 
160. 

Pullman's  Palace  Car  Company  sued  out  a 
writ  of  error  from  this  court,  and  filed  six 
assignments  of  error,  the  substance  of  which 
was  summed  up  in  the  brief  of  its  counsel 
as  follows :  "  The  court  erred  in  holding  that 
any  part  of  the  capital  stock  of  the  Pun  man 
Company  was  subject  to  taxation  by  the  State 
of  Pennsylvania  by  reason  of  its  running  any 
of  its  cars  into,  out  of  or  through  the  State 
of  Pennsylvania  in  the  course  of  their  em- 
ployment in  the  interstate  transportation  of 
railway  passengers." 

Mean,  William  Burry  and  Edward  8.  Mam 
for  plaintiff  in  error  on  original  argument 

Moan.  Edward  S.  Ishkm  and  Jolin  8. 
Rnnnclla,  for  plaintiff  in  error,  on  reHtfgo- 
ment: 

A  tax  upon  the  capital  stock  of  the  corpora- 
tion is  a  tax  upon  its  proper^  and  assets. 

Qm.  y.  Standard  OU  Ot>.  101  Pa  145;  Olau- 
eater  Ferry  Co,  y.  Penmylvania,  114  U.  &  209 
(29:164). 

To  exerdse  the  power  of  taxation  the  legiti- 
mate subject  matter  of  taxation— persons,  prop- 
erty or  businesa— must  be  found  within  the  jur- 
isdiction of  the  State. 

8taU  Tarn  an  Foreign-held  Bandi,  82  U.  S.  15 
Wall.  819  (21:186). 

Where  there  is  jurisdiction  neither  as  to  per- 
son nor  property,  the  imposition  of  the  tax 
would  be  uUra  ttree  and  void. 

8t.  LouiiY.  Wiggim Ferry  Or.  78  U.  S.  11 
Wall  428  (20:192). 

A  State  may  not  tax  the  railway  cars  of  a 
foreign  corporation  which  are  never  present 
withm  a  State  except  in  transit. 

Iklaware  BaUroad  Tax,  85  U.  8.  18  Wall 
206  (21:888);  We$tem  U,  Teleo,  Oo,  v.  JToMa- 
ehu$gU$,  125  U.  S.  580  (81:790);  Balhware  S 
O,  R  Co.  y.  Allen,  22  Fed.  Rep.  876;  Hdy$  y. 
PddJUf  Mail  A  A  Cb.  58  U.  S.  17  How.  tXH 
(15:254);  Morgan  y.  P^rham,  88  XT.  8. 16  WaU. 
471  {9i:WS)iCentral  R  Oo.  y.  8laU  Board  ef 
A$$e$$or$,  5  Cent.  Rep.  655,  49  N.  J.  L.  1; 
Pullman  8.  0.  Oo.  v.  Nolan,  22  Fed.  Rep.  876; 
Pullman'eP.  0.  Oo.  y.  TwnMy,  29  FM.  Rep. 
W^\  PhiUMpkia,  W.  d  R  R  Oo.  r.  Baltimore 
App.  Tax  Ct.  80  Md.  416;  Piekard  y.  PuUman 
8.  O.  Oo.  117  U.  8.  84  (29!785). 

Property  entering  into  a  State  for  the  federal 
purpose  of  interstate  commerce,  and  for  that 
only,  cannot  be  taxed  for  its  lawful  pioteotion 
in  that  use. 
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Waton  T.  OharluUm,  87  U.  B.  d  Pet  4M. 
<7:487):  Ddawm  BaOroad  Tan,  86  U.  8. 18 
Wall  281,  (21:890);  BtaU  Tax  on  Fmign-held 
Bandi,  82  U.  S.  15  Wall  800  (21:179);  KirU 
land  T.  Hokhkim,  100  U.  8.  497  (25:561);  Mc- 
Oulloehr.  Maryland,  17  U.  8.  4  Wheat  816 
<4:579):  OrandaU  r.  Jfewda,  78  U.  8. 6  Walt  85 
(18:  746);  Brown  T.  Maryland,  25  U.  8.  12 
Wheat  489  (6:  685):  AiMiimt.  BhdbyChunty 
Tax.  DuL  120  U.  8.  489  (80:  694);  Fargo  ▼. 
Michigan,  121  U.  &  280  (80:888). 

A  8tate  caDnot  ntaUitb  a  power  to  affect 
commerce  by  its  declaration  that  a  given  article 
if  not  an  article  of  commerce. 

Bowmanr.  OMoago  dbH.  W.  B.  Co.  125  ¥. 
6.  465  (81:700). 

Mr.  W.  8.  Kirkpairkk  tot  defendant  in  error 
on  original  argument 

Meion.  4ohn  F*  Sajiderson  and  W*  S* 
Hirkpatriekt  for  defendant  in  error,  on  re- 
argument: 

It  is  competent  for  a  8tate  to  tax  upon  an 
ad  talorem  basis  property  employed  in  the 
operations  of  interstate  commerce,  in  like  man- 
ner and  at  equal  rates  with  other  property. 

Watem  U.  Tdeg.  Oo.  t.  Texaq,  105  U.  8. 
460.  464  (26:1067, 1068):  Western  U.  TOeg.  Co. 
V.  Ma8saehusem,  125  if.  8.  580,  540  (81-790): 
Lehupr.  PM of  Mobile,  127  U.  8.  640,  649 
<82:811,  814). 

The  tax  io  question  is  a  tax  upon  property 
levied  upon  an  ad  talorem  basis,  in  like  manner 
and  at  equal  rates  upon  all  the  subjects  upon 
-which  it  is  imposed. 

Com.  ▼.  Standard  OH  Oo.  101  Pa.  119;  PuO- 
man's  P.  C.  Co.  v.  Com.  107  Pa.  166. 

If,  therefore,  the  tax  is  in  its  nature  a  lawful 
tax,  and  the  property  soblected  to  it  is  not  pro- 
tected from  its  operation  by  reason  of  its  em- 
ployment in  the  operations  of  interstate  com- 
merce, the  question  of  situe  is  not  a  federal 
question. 

Eiriland  v.  Bbte/tkis$,  100  U.  8.  491,  498 
^:668,  662);  Erie  B  0^  r.  Penntylnania,  88 
U.  8.  21  WaU.  4^22:696):  Z)0{aKMrtv^t;roacf 
Tax,  86  U.  8.  18  Wall.  206  (21:888). 

The  property  represented  by  the  capital 
atock,  upon  which  the  tax  in  Question  is  im- 
posed, has  a  iiUu  within  the  taxing  Jurisdiction 
of  Pennsylvania. 

8t.  Louie  V.  Wiggins  Fetry  Oo.  78  XT.  8.  11 
Wall  428  (20: 192);  Welty,  Assessments,  %  48; 
Story,  Confl.  Laws,  §660;  Pullman's  P.  C.  Co. 
▼.  Twombly,  29  Fed.  Kep.  658;  State  Bailroad 
Tax  Cases,  92  U.  8.  576,  607  (28:  669.  671). 

The  apportionment  oi  the  value  of  the  prop- 
erty is  made  upon  a  Just  and  approved  prind- 
pie. 

State  Bailroad  Tax  Oasee,  92  U.  8.  576,  611 
<28:  668.  672):  Delaware  Bailroad  Tax  Case,  86 
U.  8.  18  Wall.  208  (21:  888);  Erie  B.  Co.  v. 
Pennsylvania,  88  U.  8.  21  Wall.  492  (22:  696). 

Cases  of  direct  regulation  of  commerce: 

Qtbbons  V.  Ogden,  22  D.  8.  9  Wheat.  1  (6: 
-28);  Sinnot  t.  Davenport,  68  U.  8.  22  How. 
^27(16:  243);  Foster  v.  PM  of  New  Orleans,  94 
U.  8.  246  (24: 122);  HaU  v.  DeCuir,  95  U.  8. 
486  (24:  547);  Hannibal  A  St.  J.  B.  Co.  v.  Bu^ 
sen.  Id.  466  (527);  Ptnsaeola  Tdeg.  Co.  ▼.  West- 
4m  V.  Teleg.  Go.  96  U.  8. 1  (24;  708). 

C!ase6  of  indirect  regulation  of  commerce: 

Brown  r.  Maryland.  26  U.  8.  12  Wheat  419 
<6:  678);  Almy  v.  California,  66  U.  8.  24  How. 
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169  (16:  (M);  Southern  8.  S.  Oo.  r.  PoH  tfNem 
Orleans,  78  U.  8.  6  WaU.  81  (18:  749);  StaU 
Tonnage  Tax  Cases,  79  U.  a  12  Wall.  204  (20: 
870);  Low  r.  AuHin,  80  U.  8. 18  Wall.  29  (20: 
517);  P^ete  ▼.  Morgan,  86  U.  8. 19  Wall.  581 
^:  201);  Cannon  ▼.  New  Orleans,  87  U.  8.  20 
Walt  577  (22: 417):  Inman  8.8.0o.y.  Tinker, 
94  U.  8.  288  (24: 118);  Qfok  ▼.  P^nsylvania, 
97  U.  8.  566  (24: 1015). 

The  following  cases  also  involve  some  spec- 
ial features: 

Hays  V.  P^JIc  Mail  8.  8.  Oo.^  U.  8.  17 
How.  596  (15:  254);  St.  Louis  r.  Wiggins  Ferry 
Oo.  78  U.  8. 11  Walt  428  (20: 19^;  Morgan  v. 
Ptirham,  88  U.  8. 16  Wall.  471  (21:  808);  Ohu- 
eester  Ferry  Oo.  v.  PennsylvaTisa,  114  XJ.  8. 
196  (29: 168). 

In  the  following  cases  a  tax  on  passengers, 
substantiHllv  at  so  mudi  per  head,  was  at- 
tempted to  be  imposed  upon  persons  traveling 
from  8Ute  to  8rate  or  into  the  United  States: 

Passenger  Cases,  48  U.  8.  7  How.  288  (12: 
702);  Henderson  v.  New  York  City  and  Jmmi- 

rtion  Oomrs.  v.  North  German  Lloyd,  92  U. 
259  (28:  648);  Chy  Lung  v.  Freeman,  92 
U.  8.  279(28:551);  People  v.  Oompagnie  Qener- 
ale  TransaUantique,  107  U.  8.  69  (27:  883); 
OrandaU^.  Nevada,  78  U.  8.  6  Walt  86  (18: 
745). 

In  the  following  case  a  spedflc  tax  of  so 
much  per  ton  was  imposed  upon  freight  car- 
ried interstate: 

StaU  Freight  Tax,  82  U.  8. 15  Walt  288(21: 
146). 

In  the  following  cases  taxes  were  laid  operat- 
ing directly  or  specifically  upon  vessels,  vehi- 
cles, means  of  communication  or  commercial 
instrumentalities,  as  such: 

Almy  V.  Oaltfomia,  65  U.  8.  24  How.  169 
(16:  644);  Southern  8.  6.  Co.  v.  Port  cfNew  Or- 
leans, 78  U.  a  6  WaU.  81  (18:  749);  Peete  v. 
Morgan,  86  U.  8.  19  WaU.  581  (22:  201);  Can- 
non  V.  New  Orleans,  87  U.  8.  20  Walt  677  (22: 
417);  Inman  8.  S.  Oo.  v.  Tinker,  94  U.  8.  288 
(24: 118);  Western  XT.  Tdeg.  Oo.  v.  Texas.  105 
U.  8.  460  (26:  1067);  Moran  v.  New  Orleans, 
112  U.  8.  69  ^:  668);  Piekard  v.  PuUman  8. 
0.  Co.  and  Tennessee  v.  Pullman  8.  0.  Co. 
117  U.  8.  84,  51  (29:  786,  T^iy,  Bobbins  v.  Shd^ 
by  County  Tax.  Dist.  120  U.  8.  489  (80:  694); 
Asher  v.  Texas,  128  U.  8.  129  (82:  868);  Stout- 
enburgh  v.  Hennick,  129  U.  8.  141  (82:  637). 

Io  the  foUowing  cases  a  Ucense  tax,  based 
upon  an  assumption  of  power  to  permit  or 
prohibit  the  business  of  conducting  the  opera- 
tions of  commerce,  was  involved: 

Bobbins  v.  Shelby  County  Tax.  Diet.  120  U. 
8. 489  (80:  694);  Asher  y.  Texas,  128  U.  8.  129 
(82:  868):  Stoutenburgh  r.  Henniek,  129  U.  8. 
141  (82:  637);  Piekard  v.  PuUman  S  0.  Co. 
117  U.  8.  84  C39:  785);  Tennmee  v.  Pullman  8. 
0.  Co.  Id.  61  (791);  LeUmp  v.  P&rt  of  Mobile, 
127  U.  8.  640  (32: 811):  Brown  v.  Maryland,9i 
U.  8. 12  Wheat  419  (6:  678). 

In  the  following  cases  there  was  in  question 
a  discriminating  tax,  in  which  the  law  was  ad- 
judged to  be  invalid  because  of  its  discrimina- 
tive feature: 

WeUon  V.  MissouH,  91  U.  8.  275  (28:  847); 
Tieman  v.  Binker,  102  V.  8.  128  (26f:  108)i 
Webber  v.  Virginia,  103  U.'  8.  844  (26:  566); 
Walling  Y.  Michigan,  ll6  U.  8.  446  (29:  691); 
Corson  v.  Martfiand,  120  U.  8.  508  (to:  6991; 
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.  Cook  ▼.  PgntuyUMnia,  97  U.  8.  566  (24: 1015); 
Ou^  ▼.  BaUimare,  100  U.  S.  484  (25:  748); 
S^raigue  v.  Thmnpmm,  118  U.  6.  00  (80: 115). 

Cases  wherein  the  state  law  was  adjudged  to 
be  valid: 

Howe  Maeh.  Co,  v.  Oage.  100  XT.  8.  676  (25: 
754);  HinBon  ▼.  Latt,  75  U.  8.  8  Wail.  148  (19: 
887);  Woodruffs.  Farham,  Id.  128  (882). 

The  followmg  are  cases  in  which  no  legnla- 
tlon  of  commerce  was  intended  or  effected,  but 
wherein  the  tax  has  been  adjudged  invalid 
merelj  because  a  burden  upon  the  business  of 
carrying  on  faiterstate  commerce: 

Oioveuter  Ferry  Co,  v.  Fennwlwinia,  114 
U.  8.  196  (29: 158);  8L  Louie  v.  Wiggine  Ferry 
Co.  78  U.  8.  11  WalL  428  (20:  192);  Wiggine 
Ferry  Co,  v.  Baet  8t,  Louie,  107  U.  8.  865  (27: 
419);  WhedingP,  A  C.  Tratup.  Oe.  ▼.  Wheding, 
99  U.  8.  278  (25:  412). 

Mr,  Juetioe  Gmy  delivered  the  opinion  of 
the  court : 

Upon  this  writ  of  error,  whether  this  tax 
was  in  accordance  with  the  law  of  Pennsyl- 
vania is  a  question  on  which  the  decision  of 
the  highest  court  of  the  8tate  is  conclusive. 
The  only  question  of  which  this  court  has 
Jurisdiction  is  whether  the  tax  was  in  viola- 
tion of  the  clause  of  the  Constitution  of  the 
United  States  granting  to  (congress  the  power 
to  regulate  commerce  among  the  several 
8tatet.  The  plaintiff  in  error  contends  that 
its  cars  could  be  taxed  only  in  the  8tate  of 
Illinois,  in  which  it  was  incorporated  and 
had  its  principal  place  of  business. 

No  general  principles  of  law  are  better  set- 
tled, or  more  fundamental,  than  that  the  leg- 
islative power  of  every  State  extends  to  all 
propertv  within  ita  borders,  and  that  only  so 
far  as  the  comity  of  that  State  allows  can 
such  property  be  affected  by  the  law  of  any 
other  State.  The  old  rule,  expressed  in  the 
maxim  mobilia  eequuntur  pereonam,  by  which 
personal  property  was  regarded  as  subject  to 
the  law  of  the  owner's  oomicil,  grew  up  in 
the  Middle  Ages,  when  movable  property 
consisted  chiefly  of  gold  and  Jewels,  which 
could  be  easily  carried  by  the  owner  from 
place  to  place,  or  secreted  in  spots  known 
only  to  himself.  In  modem  times,  since  the 
great  increase  in  amount  and  variety  of  per- 
sonal property,  not  immediatelv  connected 
with  tne  person  of  the  owner,  tnat  rule  has 
yielded  more  and  more  to  the  lex  eitue,  the 
law  of  the  place  where  the  property  is  kept 
and  used.  Oreen  v.  Van  Buekfrk,  72  U.  8. 
5  Wall.  807  ri8 :  899],  And  74  U.  8.  7  Wall. 
189  [19:  109J;  JS^tmv  v.  Rhode  JUand  Loeo- 
motive  Worke,  98  U.  8.  664  [28:  1008]  ;  Bark- 
neee  ▼.  Eueeett,  118  U.  8.  668,  679  [80:  285, 
2901 ;  Walworth  ▼.  ffarrie,  129  U.  8.  855  [82: 
712]  ;  Stoiy  on  Conflict  of  Laws,  ft  550 ; 
Wharton  on  Conflict  of  Laws,  gg  2^-811. 
Aa  observed  by  Mr,  JueUee  8toiy,  in  bis 
commentaries  Just  cited,  "Although  movables 
are  for  many  purposes  to  be  deemed  to  have 
no  etiue,  except  that  of  the  domiofl  of  the 
owner,  yet  this  being  but  a  legal  Action,  it 
yielda,  whenever  it  is  necesaarr  for  the  pur- 
pose of  Justice  that  the  actual  eiiue  of  the 
thing  should  be  examined.  A  nation  within 
whose  territorr  any  personal  property  is  ac- 
taallr  dtQate  liaa  aa  entire  dominion  over  it 


while  therein,  in  point  of  soveRintf  wk 
Jurisdiction,  as  it  has  over  immovable  pn|- 
ertv  situate  there." 

i'oT  the  purposes  of  taxation,  as  his  be» 
repeatedly  afiObrmed  by  this  court  penoail 
property  may  be  separated  from  itsowaer; 
and  he  may  be  taxed,  on  its  account,  it  tkr 

Elace  where  it  is,  although  not  the  plsee  of 
is  own  domicil,  and  even  if  he  if  aota 
citizen  or  a  resident  of  the  State  whidi  ia- 
poses  the  tax.  Lane  County  v.  Orasim,  74  U. 
8.  7  Wall.  71,  77  [19 :  101,  104]  :  CUedeei 
P,  A  A,  R,  Co.  T.  Pennsyltania,  88  (J.  &  U* 
Wall.  80O,  828,  824,  828  [21 :  179, 188^  19]; 
Unum  Pac^  R,  Co,  t.  PenieUm,  85  U.  &  tt 
Wall.  5,  29  [21 :  787,  791]  :  Tappm  v.  Jfe^ 
ehante  Nat,  Bank,  86  U.  8.  19  Wall  411^ 
499  [22 :  189,  198] ;  8taU  RaUroad  Tn  Omt 
92  U.  8.  575,  607,  608  [23:  668,  671];1IN«» 
V.  Bouetan,  114  U.  8.  622  [29:  Vm\  (kf. 
Brrol,  116  U.  8.  517,  524  [29 :  715.  Till ; 
Manrye  v.  Baltimore  4  O.  12L  Cb.  117  U.  & 
117,  128  [82:  94,  96]. 

It  is  equally  well  settled  that  tbero  isaolh- 
ing  in  the  Constitution  or  laws  of  the  Uaitoft 
States  which  prevents  a  State  from  taxis; 
personal  property,  employed  in  intentite  or 
foreign  commerce,  like  o&er  personal  pnf- 
erty  within  its  jurisdiction.  Udaieenmit 
road  Tax,  85  U.  8.  18  Wall.  206,  282  [21  :»^ 
896]  ;  Western  U.  Teleg.  Co,  t.  Teme,  108C. 
8.  460,  464  [26:  1067,  \W»\ ;  Qloueeeter  flnt 
Co,  V.  P^neyltania,  114  U.  &  196,  KM,  tU 
[29 :  158,  168,  164]  ;  Weetem  U,  ldi$.  (k 
V.  Maeeachueette,  126  U.  8.  580,  549  [81:  m 
798] :  Ma/rye  v.  Baltimert  d  O.  iZL  (k  IT 
U.  8.  117,  124  [82:  94,  96]  ;  Leloup  v.  iWf 
of  MoSfiU,  127  U.  8.  640,  649  [82:  811, 114]. 
Ships  or  vessels,  indeed,  engaged  in  iBl» 
state  or  foreign  commerce  upon  um  high  Mi 
or  other  waters  which  an  a  orwimwi  kill* 
way,  and  having  their  home  port,  al  wkidi 
they  are  regist^ed  under  tlie  laws  of  tkt 
United  States  at  the  domicil  of  their  o«M» 
in  one  State,  are  not  subject  to  laxatlQi  iit 
another  State  at  whose  ports  they  InddenliQf 
and  temporarily  touch  for  the  pnrpoM  of  v 
livering  or  receiving  passengers  or  fkti|li 
But  that  is  because  tbev  are  not,  in  w8 

g roper  sense,  abiding  within  its  limUi^  m- 
ave  no  continuous  presence  or  aetoal  0^ 
within  its  jurisdiction,  and  tlierefora  m 
be  taxed  only  at  their  lend  eitue,  their  kai 
port  and  the  domicil  of  their  ownen.  A^ 
T.  Padfie  MaU  8,  8.  Cb.  58  U.  &  17  »««. 
596  ri6:  254]  ;  8t.  Louie  v.  WMm  JVff 
Co.  7B  U.  8.  11  Wall.  428  [20:  iSl:  i 


T.  Parham,  88  U.  8.  16  Wall.  471  [21  •  Ms 
Wiggine  Firry  Co.  t.  Eaet  SL  LemU,  W  IL 
8.  865  [27:  419]  ;  OtMiMlir  Jilrrv  Ck  ^ 
Penmylmnia,  114  U.  &  196  [99:  lU] 


Between  ships  and  TeMela,  bavinc  ^ 
eitue  fixed  by  Act  of  OongreH,  au  ^ 
course  over  navigable  watera,  and  tnodhf 
land  only  incidentally  and  temporarily,  «i 
cars  or  raiides  of  anr  kind.  baTinf  aoA* 
so  fixed,  and  traversing  the  lasd  only,  ii 
distinction  la  obvious.  Aa  haa  been  said  If 
this  court:  "Commerce  on  land  between w 
different  Statea  ia  so  strikingly  dlasladhl, 
in  many  respects,  from  oommeroe  on  wMt 
that  it  is  often  difllcult  to  regard  tlwM  iafii 
aspect  in  reference  to  the  reapaclH 
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DQutitaticmal  powers  and  duties  of  the  state 
■■d  federal  goyemments.  No  doubt  com> 
osee  by  water  was  principally  in  the  minds 
d(  those  who  framed  and  adopted  the  Consti- 
titioii,  although  both  its  language  and  spirit 
BBbnoe  commerce  by  land  as  well.  Mari- 
time transportation  requires  no  artificial  road- 
wtj.  Nature  has  prepared  to  hand  that  por- 
tion of  the  instrumentality  employed.  The 
■iTigable  waters  of  the  earth  are  recognized 
gabhc  highways  of  trade  and  intercourse. 
^0  frsDchise  is  needed  to  enable  the  navigator 
to  use  Uiem.  Again,  the  vehicles  of  com- 
Beroe  by  water  being  instruments  of  inter- 
communication with  other  nations,  the  reg- 
vlition  of  them  is  assumed  by  the  National 
LeglBlature.  So  that  state  interference  with 
Innsportation  by  water,  and  especially  by 
«n,  u  at  once  clearly  marked  and  distinctly 
^Inemible.  But  it  is  different  with  trans- 
portition  by  land."  Baltimore  A  0,  R  Go. 
T  Maryland,  88  U.  8.  21  Wall.  456.  470 
pat:  m,  683]. 

h  Qloweetter  Ferry  Co.  v.  Penntylvania, 
40  which  the  plaintiff  in  error  much  nelies, 
tho  New  Jersey  corporation  taxed  by  the  State 
«f  FeDDsylyania.  under  one  of  the  Statutes 
aow  in  question,  had  no  property  in  Penns^l- 
nsia  except  a  lease  of  a  wharf  at  which  its 
itamboats  touched  to  land  and  receive  pas- 
sengen  and  freight  carried  across  the  Dela- 
vire  River;  and  the  difference  in  the  facts 
^  that  case  and  of  this,  and  in  the  rules  ap- 
plicable, was  clearly  indicated  in  the  opinion 
if  the  court  as  follows :  **  It  is  true  that  the 
poperty  of  corporations  engaged  in  foreign 
ff  uteretate  commerce,  as  well  as  the  prop- 
«t]rof  corporations  engaged  in  other  busi- 
MMk  is  subject  to  taxation,  provided  always 
It  be  within  the  jurisdiction  of  the  State." 
114  U.  8.  206  [29:  163].  **  While  it  is  con- 
ceded that  the  property  in  a  State  belonging 
to  a  foreign  corporation  engaged  in  foreien 
<r  interstate  commerce  may  be  taxed  equally 
vith  like  property  of  a  domestic  corporation 
opged  in  that  business,  we  ^re  clear  that  a 
tu  or  other  burden  imposed  on  the  property 
<(  either  corporation  because  it  is  used  to 
^XKf  on  that  commerce,  or  upon  the  trans- 
portetioQ  of  persons  or  property,  or  for  the 
MTig;ation  of  the  public  waters  over  which 
tte transportation  is  made,  is  invalid  and 
^oid  as  an  interference  with,  and  an  obstruc- 
tion <tf,  the  power  of  Congress  in  the  regula- 
tion of  inch  conunerce."    114  U.  S.  211  [29: 

ludi  reliance  is  also  placed  by  the  plain- 
y  in  ierror  upon  the  cases  in'  which  this 
cjut  has  decided  that  citizens  or  corporations 
fl(  one  State  cannot  be  taxed  by  another  State 
wa license  or  privilege  to  carry  on  interstate 
w  foreign  commerce  within  its  limits.  But 
jMicfa  of  those  cases  the  tax  was  not  upon 
t«  piopertT  employed  in  the  business,  but 
*PQB  tile  nght  to  carry  on  the  business  at 
vl,  and  was  therefore  held  to  impose  a  direct 
■Bden  apon  the  commerce  itself.  Moran  v. 
ip  Orieam,  112  U.  S.  69,  74  [28 :  658,  655]  ; 
ABbrrf  V.  Puttman  8.  C.  Co.  117  U.  S.  84, 
9  (Itt:  786,  7C^  ;  Bobbifu  v.  Shelbj/  County 
fc  Lid.  120  U.  8.  489.  497  [80 :  694,  697]  ; 
Www  T.  r&rt  of  MMle,  127  U.  S.  640,  644 
0:  oil,  818].    For  the  same   reason,  a  tax 


upon  the  p;ross  receipts  derived  from  the 
transportation  of  passengers  and  goods  be- 
tween one  State  and  other  States  or  foreign 
nations  has  been  held  to  be  invalid.  Farg<^ 
V.  Michigan,  121  U.  S.  280  [30:  888]  ;  PhUa- 
delphia  d  8.  8.  Co.  v.  Fcnnoylvania,  122  U.  S. 
826  [30: 1200]. 

The  tax  now  in  question  is  not  a  license 
tax  or  a  privilege  tax ;  it  is  not  a  tax  on  busi- 
ness or  occupation ;  it  is  not  a  tax  on,  or 
because  of,  the  transportation,  or  the  right  of 
transit,  of  persons  or  property  throu^  the 
State  to  other  States  or  countries.  The  tax 
is  imposed  ecjually  on  corporations  doing 
business  within  the  State,  whether  domestic 
or  foreign,  and  whether  engaged  in  interstate 
commerce  or  not.  The  tax  on  the  capital  of 
the  corporation,  on  account  of  its  property 
within  the  State,  is,  in  substance  and  effect, 
a  tax  on  that  property.  Olouceater  Ferry  Co. 
V.  Penruylvanta,  114  U.  S.  196,  209  [29 :  168, 
164]  ;  Western  U.  Teleg.  Co.  v.  Massachusetts, 
125  U.  S.  630,  652  [81 :  790,  794].  This  is 
not  only  admitted,  but  insisted  on,  by  the 
plaintiff  in  error. 

The  cars  of  this  Company  within  the  State 
of  Pennsylvania  are  employed  in  interstate 
commerce ;  but  their  being  so  employed  does 
not  exempt  them  from  taxation  by  the  State ; 
and  the  State  has  not  taxed  them  because  of 
their  bein^  so  employed,  but  because  of  their 
being  within  its  territory  and  jurisdiction. 
The  cars  were  continuouslv  and  permanently 
employed  in  going  to  and  fro  upon  certain 
routes  of  travel  If  they  had  never  passed 
beyond  the  limits  of  Pennsylvania,  it  could 
not  be  doubted  that  the  State  could  tax  them, 
like  other  property  within  its  borders,  not- 
withstanding they  were  employed  in  inter- 
state commerce.  The  fact  that,  instead  of 
stopping  at  the  state  boundary,  they  cross 
that  boundary  in  going  out  and  coming  back, 
cannot  affect  the  power  of  the  State  to  levy 
a  tax  upon  them.  The  State,  having  the 
right,  for  the  purposes  of  taxation,  to  tax 
any  personal  property  found  within  its  juris- 
diction, without  regard  to  the  place  of  the 
owner's  domicil,  could  tax  the  specific  cars 
which  at  a  given  moment  were  within  its  bor- 
ders. The  route  over  which  the  cars  travel 
extending  beyond  the  limits  of  the  State,  par- 
ticular cars  may  not  remain  within  the  State ; 
but  the  Company  has  at  all  times  substan- 
tially the  same  number  of  cars  within  the 
State,  and  continuously  and  constantly  uses 
there  a  portion  of  its  propertv ;  and  it  is  dis- 
tinctly 'found,  as  matter  of  fact,  that  the 
Company  continuously,  throughout  the  peri- 
ods for  which  these  taxes  v^ere  levied,  carried 
on  business  in  Pennsvlvania,  and  had  about 
one  hundred  cars  within  the  State. 

The  mode  which  the  State  of  Pennsylvania 
adopted,  to  ascertain  the  proportion  of  the 
Company's  property  upon  which  it  should 
be  taxed  in  that  State,  was  by  taking  as  a 
basis  of  assessment  such  porportion  of  the 
capital  stock  of  the  Company  as  the  number 
of  miles  over  which  it  ran  cars  within  the 
State  bore  to  the  whole  number  of  miles,  in 
that  and  other  States,  over  which  its  cars 
were  run.  This  (vas  a  just  and  equitable 
method  of  assessment ;  and,  if  it  were  adopted 
by  all  the  States  through  Which  these  cars 
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ran,  the  Company  would  be  assessed  upon 
the  whole  value  of  its  capital  stock,  and  no 
more. 

The  validity  of  this  mode  of  apportioning 
such  a  tax  is  sustained  by  several  decisions 
of  this  court,  in  cases  which  came  up  from 
the  circuit  courts  of  the  United  States,  and 
in  which,  therefore,  the  jurisdiction  of  this 
court  extended  to  the  determination  of  the 
whole  case,  and  was  not  limited,  as  upon 
writs  of  error  to  the  state  courts,  to  questions 
under  the  Constitution  and  laws  of  the  United 
States. 

In  the  8iaU  Bailroad  Tax  Otues,  93  U.  S. 
575  [23 :  663],  it  was  adjudged  that  a  Statute 
of  Illinois,  by  which  a  tax  on  the  entire 
taxable  property  of  a  railroad  corporation,  in- 
cluding its  rolling  stock,  capital  and  fran- 
chise, was  assess^  by  the  state  board  of 
equalization,  and  was  collected  in  each  mu- 
nicipality in  proportion  to  the  length  of  the 
road  within  it,  was  lawful,  and  not  in  con- 
flict with  the  Cotistitution  of  the  State ;  and 
Mr,  Justice  Miller  delivering  judgment  said : 

''Another  objection  to  the  system  of  tax* 
ation  by  the  State  is,  that  the  rolling  stock* 
capital  stock  and  franchise  are  personal  prop* 
erty,  and  that  this,  with  all  other  peraonaj 
property,  has  a  local  iitus  at  the  principa' 
place  01  business  of  the  corporation,  and  can 
be  taxed  by  no  other  county,  city  or  town 
but  the  one  where  it  is  so  situated.  This 
objection  is  based  upon  the  general  rule  of 
law  that  personal  property,  as  to  its  $itu9^ 
follows  the  domicil  of  its  owner.  It  may  be 
doubted  very  reasonably  whether  such  a  rule 
can  be  applied  to  a  railroad  corporation  as 
between  the  different  localities  embraced  by 
its  line  of  road.  But,  after  all,  the  rule  is 
merely  the  law  of  the  State  which  recognizes 
it ;  and  when  it  is  called  into  operation  as  to 
property  located  in  one  State,  and  owned  by 
a  resident  of  another,  it  is  a  rule  of  comity 
in  the  former  State,  rather  than  an  absolute 
principle  in  all  cases.  Qrtenv,  VanBusHrk, 
72  U.  8.  5  Wall.  812  [18:  600].  Like  all 
other  laws  of  a  State,  it  is  therefore  sublect 
to  legislative  repeal,  modification  or  limita- 
tion; and  when  the  Legislature  of  Illinois 
declared  that  it  should  not  prevail  in  assess- 
ing personal  property  of  railroad  companies 
for  taxation,  it  simply  exercised  an  orainary 
function  of  legislation.*'  09  U.  8.  607,  608 
[28:  671]. 

"It  is  further  objected  that  the  railroad 
track,  capital  stock  and  franchise  is  not  as- 
sessed in  each  county  where  it  lies,  according 
to  its  value  there,  but  according  to  an  aggre- 
gate value  of  Uie  whole,  on  which  each 
county,  city  and  town  collects  taxes  accord- 
ing to  the  length  of  the  track  within  its 
limits.*'  "It  may  well  be  doubted  whether 
any  better  mode  of  determining  the  value  of 
that  portion  of  the  track  within  any  one 
coun^  has  been  devised,  than  to  ascertain  the 
value  of  the  whole  road,  and  apportion  the 
value  within  the  county  by  its  relative  length 
to  the  whole.*  "Thu  court  has  expressly 
held  in  two  cases,  where  the  road  of  a  cor- 
poration ran  through  different  States,  that  a 
tax  upon  the  income  or  franchise  of  tiie  road 
was  properly   apportioned   by  taking  the 
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whole  income  or  value  of  the  franchise,  and 
the  len^h  of  the  road  within  each  State,  as 
the  basis  of  taxation.  Delaware  Railroad  Tax. 
85  U.  S.  18  Wall.  206  [21 :  8881 ;  Brie  R.  Co. 
V.  Pennsylvania,  88  U.  S.  21  Wall.  492  [22 : 
595]  .»»    92  U.  S.  608,  611  [23 ;  671,  672]. 

So  in  Western  U.  Teleg,  Co.  v.  Massachu- 
setts,  125  U.  S.  580  [81 :  790J^,  this  court  up- 
held  the  validity  of  a  tax  imposed  by  the 
State  of  Massachusetts  upon  the  capital  stock 
of  a  telegraph  company,  on  account  of  prop- 
erty owned  and  used  by  it  within  the  State, 
taking  as  the  basis  of  assessment  such  pro- 
portion of  the  value  of  its  capital  stock  as 
the  length  of  its  lines  within  the  State  bore 
to  their  entire  length  throughout  the  country. 

Even  more  in  point  is  the  case  of  Marye 
V.  Baltimore  df  0.  R  Co.,  127  U.  S.  117  [82 : 
941,  in  which  the  question  was  whether  a 
railroad  company  incorporated  by  the  State 
of  Maryland,  and  no  part  of  whose  own  rail- 
road was  within  the  State  of  Virginia,  was 
taxable  under  general  laws  of  Virginia  upon 
rolling  stock  owned  by  the  company,  and 
employed  upon  connecting  railroads  leased 
by  it  in  that  State,  yet  not  assigned  perma- 
nently to  those  roads,  but  used  interdiange- 
ably  upon  them  and  upon  roads  in  other 
States,  as  the  company's  necessities  required. 
It  was  held  not  to  l)e  so  taxable,  solely  be- 
cause the  Tax  Laws  of  Virginia  appeared  up- 
on their  face  to  be  limited  to  railroad  corpora- 
tions of  that  State ;  and  Mr.  Justice  Matthews, 
delivering  the  unanimous  judgment  of  the 
court,  said: 

"It  is  not  denied,  as  it  cannot  be,  that  the 
State  of  Virginia  has  rightful  power  to  levy 
and  collect  a  tax  upon  such  property  used 
and  found  within  its  territorial  limits,  aa 
t^is  property  was  used  and  found,  if  and 
whenever  it  may  choose,  by  apt  legislation, 
to  exert  its  authority  over  the  subject.  It  is 
ouite  true,  as  the  situs  of  the  Baltimore  and 
Ohio  Railroad  Company  is  in  the  State  of 
Marvland,  that  also,  upon  general  principles, 
is  t&e  situs  of  all  its  personal  property ;  but 
for  purposes  of  taxation,  as  well  as  for  other 
purposes,  that  situs  may  be  fixed  in  whatever 
locality  the  property  may  be  brought  and 
used  by  its  owner  by  the  law  of  the  place 
where  it  is  found.  If  the  Baltimore  and 
Ohio  Railroad  Company  is  permitted  by  the 
State  of  Virginia  to  bring  into  its  territory, 
and  there  habitually  to  use  and  employ,  a 
portion  of  its  movable  personal  property,  and 
the  railroad  company  chooses  so  to  do,  it 
would  certainly  be  competent  and  legitimate 
for  the  State  to  impose  upon  such  property, 
thus  med  and  employed,  its  fair  share  of  the 
burdens  of  taxation  imposed  upon  similar 
property  used  in  the  like  way  by  its  own 
citizens.  And  such  a  tax  might  be  properly 
assessed  and  collected  in  cases  like  the  pres- 
ent, where  the  specific  and  individual  items 
of  property  so  used  and  employed  were  not 
continuously  the  same,  but  were  constantly 
changing,  according  to  the  exigencies  of  the 
business.  In  such  cases,  the  tax  might  be 
fixed  by  an  appraisement  and  valuation  of 
the  average  amount  of  the  property  thus 
habitually  used,  and  collected  by  distraint 
upon  any  portion  that  might  at  any  time  be 
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found.  Of  ooane,  the  lawfulness  of  a  tax 
upon  yebiclea  of  transportation  used  by  com- 
mon carriers  might  have  to  be  considered  in 
particular  instances  with  reference  to  its 
operation  as  a  regulation  of  commeroe  among 
the  States,  but  the  mere  fact  that  they  were 
employed  as  vehicles  of  transportation  in  the 
interchange  of  interstate  commeroe  would 
not  render  their  taxation  invalid.*  187  U. 
8.  138,  124  [88:  08]. 

For  these  reasons,  and  upon  these  author- 
ties,  the  court  is  of  opinion  that  the  tax  in 
question  is  constitutional  and  valid.  The 
result  of  holding  otherwise  would  be  that, 
if  all  the  States  should  concur  in  abandoning 
the  legal  fiction  that  personal  property  has 
its  Htui  at  the  owner's  domfcil,  and  in 
adopting  the  system  of  taxing  it  at  the  place 
at  which  it  is  used  and  by  whose  laws  it  is 
protected,  property  employed  in  any  business 
requiring  continuous  and  constant  movement 
from  one  State  to  another  would  escape  tax- 
ation altogether. 
JudffnurU  affiirmA 

Mr  Justin  Brown*  not  having  been  a  mem- 
ber of  the  court  when  this  case  was  argued, 
took  no  part  in  its  decision. 

Mr.  JuHice  Bradley*  with  whom  con- 
curred Mr.  Justice  Field  and  Mr,  Justice 
BjurUui.  dissenting: 

1  dissent  from  the  ludgment  of  the  court 
In  this  case,  and  will  state  briefly  my  rea- 
sons. I  concede  that  all  property,  personal 
as  well  as  real,  within  a  State,  and  belonff- 
ing  there,  mav  be  taxed  by  the  State.  Of 
th^  there  can  be  no  doubt.  But  where  prop- 
erty does  not  belong  in  the  State  another 
question  arises.    It  Is  the  question  of  the 

Jurisdiction  of  the  State  over  the  property, 
t  is  stated  in  the  opinion  of  the  court  as  a 
fundamental  proposition  on  which  the  opin- 
ion really  turns  that  all  personal  as  well  as 
real  propertv  within  a  State  is  subject  to  the 
laws  thereof.  I  conceive  that  that  proposi- 
tion is  not  maintainable  as  a  general  and 
absolute  proposition.  Amongst  Independent 
nations,  it  is  true,  persons  and  property 
within  the  territory  of  a  nation  are  subject 
to  its  laws,  and  it  Is  responsible  to  other 
nations  for  any  injustice  it  may  do  to  the 
persons  or  property  of  such  other  nations. 
This  is  a  rule  of  international  law.  But  the 
States  of  this  ffovemment  are  not  independ- 
ent nations.  Tnere  is  such  a  thing  as  a  Con* 
stitution  of  the  United  States,  tM  there  is 
such  a  thing  as  a  government  of  the  United 
States,  and  Uiers  are  many  things,  and  many 
persons,  and  many  articles  of  property  that 
a  State  cannot  lay  the  weight  of  its  finger 
upon,  because  it  would  be  contrary  to  the 
Coostltutioo  of  the  United  SUtes.  Certainly, 
property  meroly  carried  through  a  State  can- 
not be  taxed  by  the  State.  Such  a  tax  would 
be  a  duty— which  a  State  cannot  impose.  If 
a  drove  of  cattle  is  driven  through  Pennsyl- 
vania from  Illinois  to  New  Toric  for  the  pur- 
pose of  Iwing  sold  in  New  York,  whilst  in 
l^■UMylvaBia  It  may  be  subject  to  the  police 
epilations  of  the  State,  but  it  is  not  subiect 
10  taxation  there.  It  is  not  generally  subject 
to  the  laws  of  the  Stala  as  other  property  ia.  I 
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So  if  a  train  of  cars  starU  at  Cincinnati  for 
New  York  and  passes  through  Pennsylvania, 
it  may  be  subject  to  the  police  regulations 
of  that  State  whilst  within  it,  but  it  would 
be  repugnant  to  the  Constitution  of  the 
United  States  to  tax  it.  We  have  decided 
this  very  question  in  the  Que  of  State  Freight 
Tom,  88  U.  S.  15  Wall.  283  [81 :  1461.  The 
point  was  directly  raised  and  deciaed  that 
property  on  iu  passage  through  a  State  in 
the  course  of  interstate  commerce  cannot  be 
taxed  by  the  State,  becauM  taxation  is  inci- 
dentally regulation,  and  a  Stata  cannot  regu- 
late interstate  commerce.  The  same  doctrine 
was  recognized  in  Ooe  v.  Brrol^  116  U.  S. 
617  [29:  715]. 

And  surely  a  State  cannot  interfere  with 
the  officers  of  the  United  States,  in  the  per- 
formance of  their  duties,  whether  acting  un- 
der the  Judicial,  Military,  Postal  or  Revenue 
Departmenta  They  are  entirely  free  from 
state  control.  So  a  citizen  of  the  United 
States,  or  any  other  person,  in  the  perform- 
ance of  any  duty,  or  in  the  exercise  of  any 
privilege,  under  the  Constitution  or  laws  of 
the  United  States,  is  absolutely  free  from 
state  control  in  relation  to  such  matters.  So 
that  the  general  proposition,  that  all  persons 
and  personal  property  within  a  State  are  sub- 
ject to  the  laws  of  the  State,  unless  materially 
modified,  cannot  be  true. 

But  when  personal  property  is  permanently 
located  within  a  State  for  the  purpose  of  or- 
dinary use  or  sale,  then,  indeed,  it  is  subiect 
to  the  laws  of  the  State  and  to  the  burdens 
of  taxation,  as  well  when  owned  by  persons 
residing  out  of  the  State  as  when  owned  by 
persons  residing  in  the  State.  It  has  then 
acquired  a  9Uu$  in  the  State  where  it  is 
foimd. 

A  man  residing  in  New  York  may  own  a 
store,  a  factory  or  a  mine  in  Alabama,  stocked 
with  goods,  utensils  or  materials  for  sale  or 
use  in  that  State.  There  is  no  question  that 
the  eitue  of  personal  property  so  situated  is 
in  the  State  where  it  is  found,  and  that  it 
may  be  subjected  to  double  taxation — in  the 
State  of  the  owner's  residence,  as  a  part  of 
the  general  mass  of  his  estate ;  and  in  the 
State  of  ito  titue.  Although  this  is  a  conse- 
quence which  often  bears  hardly  on  the 
owner,  yet  it  is  too  firmlv  sanctioned  by  the 
law  to  DC  disturbed,  ana  no  remedy  seems 
to  exist  but  a  sense  of  equity  and  Justice  in 
the  Legislatures  of  the  several  States.  The 
rule  would  undoubtedly  be  more  lust  if  it 
made  the  property  taxable,  like  lands  and 
real  estate,  only  in  the  place  where  it  is  per- 
manently situated. 

Personal  as  well  as  real  property  may  have 
a  eitue  of  ita  own,  independent  of  the  owner's 
residence,  even  when  employed  in  interstate 
or  foreign  commeroe.  An  office  or  warehouse, 
connected  with  a  steamship  line,  or  with  a 
continental  railway,  may  be  provided  with 
furniture  and  all  the  apparatus  and  appli- 
ances usual  in  sodi  e^ablishments.  cTudi 
property  would  be  subject  to  the  fat  f«f  tUm 
and  to  local  taxation,  though  solely  devoted 
to  the  purposes  of  the  business  of  those  lines. 
But  the  ships  that  travene  the  sea,  and  the 
cars  that  travene  the  land,  in  those  lines* 
being  the  Tehieles  U  eomnieroe,  iatentala 
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•or  foioign,  and  intended  for  its  movement 
from  one  State  or  country  to  another,  and 
•haTing  no  fixed  or  permanent  ntut  or  home, 
except  at  the  residence  of  the  owner,  cannot, 
without  an  invasion  of  the  powers  and  duties 
•of  the  federal  government,  be  subjected  to 
the  burdens  of  taxation  in  the  places  where 
-thev  only  go  or  come  in  the  transaction  of 
their  business,  except  where  they  belong. 
llay»  V.  Pacifle  Mail  8,  8.  Oo.  58  U.  8.  17 
Bow.  596  [15 :  254]  ;  Morgan  v.  Parham,  83 
U.  8.  16  Wall.  471  [21 :  803]  :  Wheeling,  W. 
P,  dk  a  Transp.  Oo.  v.  Wheeling,  99  U.  8. 
^78  [25 :  412].  To  contend  that  there  is  any 
•difference  between  cars  or  trains  of  cars  and 
ocean  steamships  in  this  regard,  is  to  lose 
-sight  of  the  essential  qualities  of  things, 
liiis  is  a  matter  that  does  not  depend  upon 
Uie  affirmative  action  of  Congress.  The  reg- 
ulation of  ships  and  vessels,  oy  Act  of  Con- 
4$rcss,  does  not  make  them  the  instruments  of 
<XNamerce.  They  would  be  equally  so  if  no 
such  affirmative  regulations  existed.  For 
the  States  to  interfere  with  them  in  either 
case  would  be  to  interfere  with,  and  to  assume 
the  exercise  of,  that  power  which  by  the 
Constitution  has  been  surrendered  bv  the 
States  to  the  government  of  the  United  States, 
namely,  the  power  to  regulate  commerce. 

Reference  is  made  in  the  opinion  of  the 
•court  to  the  case  of  Baltimore  d  0.  R.  Oom- 
pany  v.  Maryland,  88  U.  S.  21  Wall.  456 
[22:  678],  in  which  it  was  said  that  com- 
merce on  land  between  the  different  States 
is  strikingly  dissimilarin  many  respects  from 
commerce  on  water;  but  that  was  said  in 
reference  to  the  highways  of  transportation 
in  the  two  cases,  and  the  difference  of  con- 
trol which  the  State  has  in  one  case  from  that 
which  it  can  possiblv  have  in  the  other.  A 
railroad  is  laid  on  the  soil  of  the  State,  by 
virtue  of  authority  granted  by  the  State,  and 
constantly  subject  to  the  police  iurisdiction 
•of  the  State;  whilst  the  sea  ana  navigable 
rivers  are  highways  created  by  nature,  and 
not  subject  to  state  control.  Tl^e  question 
in  that  case  related  to  the  power  of  me  State 
•over  its  own  corporation,  in  reference  to  its 
rate  of  fares  and  the  remuneration  it  was  re- 
squired  to  pav  to  the  State  for  its  franchises — 
an  entirel.T  different  question  from  that  which 
4U'i8es  in  the  present  case. 

Uefcrence  is  also  made  to  expreasions  used 
in  the  opinion  in  OlaueeHer  Fnrtf  €h,  v. 
Penn$yltania,  114  U.  S.  196  [39 :  158],  which, 
•standing  alone,  would  seem  to  concede  the 
right  of  a  State  to  tax  foreign  corporations 
•engaged  In  foreign  or  interstate  conunerce, 
if  such  property  is  within  the  jurisdiction 
of  the  State.  But  the  whole  scope  of  that 
-oninion  is  to  show  that  neither  the  vehicles 
•of  commerce  coming  within  the  State,  nor 
the  capital  of  such  corporations,  is  taxable 
Dicre ;  but  only  the  property  having  a  j»<im 
tlicre.  as  the  wnarf  used  for  landing  passen- 
gers and  freight.  The  entire  series  of  decis- 
ions  to  that  effect  are  cited  and  relied  on. 

Of  course  I  do  not  mean  to  say  that  either 
railroad  cars  or  ships  are  to  be  free  from 
taxation,  but  I  do  say  that  they  are  not  tax- 
able by  those  States  in  which  they  are  only 
tTHnsicntty  present  in  the  transaction  of  their 
•commercial  operations.    A  British  ship  com- 
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ing  to  the  Harbor  of  New  York  from  Liver- 
pool ever  so  regularly  and  spending  half  its 
time  (when  not  on  the  ocean)  in  that  htfbor, 
cannot  be  taxed  by  the  State  of  New  York 
(harbor,  pilotase  and  quarantine  dues  not 
beinff  taxes).  Bo  New  York  ships  plying 
regularly  to  the  Port  of  New  Orleans,  so  that 
one  of  the  line  may  be  always  lying  at  the 
latter  port,  cannot  be  taxed  by  the  State  of 
Louisiana.  Cases  above  cited.  No  more  can 
a  train  of  cars  belonging  in  Pennsylvania, 
and  running  regularly  from  Philadelphia  to 
New  York,  or  to  Chicago,  be  taxed  oy  the 
State  of  New  York,  in  the  one  case,  or  by 
Illinois,  in  the  other.  If  it  may  lawfully 
be  taxed  by  these  States,  it  may  lawfully  tie 
taxed  by  all  the  intermediate  States,  New 
Jersey,  Ohio  and  Indiana.  And  then  we 
should  have  back  again  all  the  confusion  and 
competition  and  state  jealousies  which  ex- 
isted before  the  adoption  of  the  Constitution, 
and  for  putting  an  end  to  which  the  Ck)nsti- 
tution  was  adopted. 

In  the  opinion  of  the  court  it  is  suggested 
that  If  all  the  States  should  adopt  as  equi- 
table a  rule  of  proportioning  the  taxes  on  the 
Pullman  Company  as  that  lulopted  by  Penn- 
sylvania, a  just  system  of  taxation  of  the 
whole  capital  stock  of  the  Company  would 

be  the  result.    Yes,  if 1    But  111 inois  may 

tax  the  Company  on  its  whole  capital  stock. 
Where  would  be  the  equity  then?  This, 
however,  is  a  consideration  that  cannot  bo 
compared  with  the  question  as  to  the  power 
to  tax  at  all,— astotne  relative  power  of  the 
state  and  general  governments  over  the  reg- 
ulation of  internal  commerce,— as  to  the 
riffht  of  the  States  to  resume  those  powers 
which  have  been  vested  in  the  government  of 
the  United  States. 

It  seems  to  me  that  the  real  question  in  the 
present  case  is  as  to  the  titu$  of  the  cars  in 
question.  They  are  used  in  interstate  com- 
merce, between  Penn^lvania,  New  York  and 
the  Western  States.  Their  legal  ntui  no  mors 
depends  on  the  States  or  places  where  they  are 
earned  in  the  course  of  their  operations 'than 
would  that  of  any  steamboats  employed  by 
the  Pennsylvania  Kailroad  Company  to  carry 
passengere  on  the  Ohio  or  Mississippi.  U 
such  steamboats  belonged  to  a  company  lo- 
cated at  Chicago,  anof  were  changed  from 
time  to  time  as  their  condition  as  to  repairs 
and  the  convenience  of  the  ownen  might 
render  necessary,  is  it  possible  that  the  States 
in  which  tbey  were  running  and  landing  in 
the  exercise  of  interstate  commerce  could  sub- 
ject them  to  taxation?  No  one,  I  think, 
would  contend  this.  It  seems  to  me  that  the 
can  in  question  belonging  to  the  Pullman 
Car  Company  are  in  precisely  the  sane  oate- 

Thib  case  of  Wettem  U.  TeUg.  Oo.  ▼.  Jfos- 
mushumtU.  125  U.  a  580  [81 :  790],  !•  en- 
tirely different  from  the  present.  In  that 
case  there  was  no  question  as  Xo  the  tUue  of 
the  property  taxed.  It  was  situated  within 
the  State,  consisting  of  poles,  and  wires,  and 
offices,  and  a  general  plant  fbr  telegraphic 
purposes.  The  property  belonged  In  Massa- 
chusetts, and  was  consequently  taxable  there. 
There  was  a  phase  of  that  case  which  led  some 
of  the  justices  of  (he  court  to  doubt  as  to  the 

141  D.  8. 


POLUCAs*!  pAi.Aca  Oas  Cd.  r.  Maywamd. 


iipv  decUon  to  Iw  made.  The  difficulty 
Mttli:  Thatax  was,  la tomis,  made  upon 
(Mlaln  proportional  part  of  the  capital 
Ufc  dt  tka  companr'  Th>t  proportion  was 
nlatedbyUieiiiunberof  mllesoC  telegraph 
rfiUa  tho  State,  aa  compared  with  the  num- 
«  ct  milci  of  teleEraph  belongiDg  to  the 
mfua  In  the  whole  county.  "" "- 


can  only  tax  snch  HOperty  of  that  oltlzen  aa 
may  be  located  and  have  a  tibtt  In  FemuTl- 
vanla.  SUOeTaximForeiipt'MdBimdi.  8917. 
S.  10  Wall.  800  [81:179].  And  It  la  exactly 
the  aama  with  a  foreign  corponttion.  Ita 
capital,  aa  aucb,  ia  not  taxable.  Oloueater 
Ferry  Co.  t.  Pmntyltxmia,  qua  wupra.  To 
hold  otherwise  would  lead  to  the  moat  op- 

[iresslTe  and  unjust  proceedings.  It  would 
Md  to  a  coarse  of  spoliation  and  reprlaals 
that  would  endanger  the  harmony  of   the 

The  same  dissent  Is  made  io  the  oplnign 
In  No.  88  [the  next  case  following]. 


Mt  beoauae  the  aggregate  value  of  the 

ladt  mt^  depend  on  property,  franchises 

iriuMKint  <dbusinessoulside  of  Massacbu- 

■M.  largely  out  of  proportion  to  tlie  miles 

ittdHraph  llnesoutalde  of  that  State.    But 

Is  difflcnl^  of  getting  at  the  true  val  ue  of 

Aiptoperty  within theState,  andof  adopti;ig 

■T  ntber  rule  for  asciYtaining  it,  as  well  as 

Ib  Ulnre  of  the  company  to  show  that  the 

g  adopted  produced  any  unfair  results,    h.  H.  HATWARD.  Treasurer  of  the  Coca- 

■uly  Induced  an  acquiescence  in  the  decis-  ^i  or  Aixbb   bt  u. 

iB;Dat  expressly  on  the  ground  that,  thoueli 

*!:£?"••  no^Joally  ™  the  BharM  of  the  ,^  B. C. Beporter-.  ed.3a«.) 

Wital  stock  of  the  company,  it  was  In  effect  *^ 

tfaopon  the  property  owned  and  used  by    Car,  engHoyeA  tn  tnUr^att  ammme  mag  it 

In  Massachosetts.  toe  proportioual  length      Uued. 

tf  thalinea  in  that  State  to  their  entire  length 

km^ioat  the  whole  country  being  merely 

Wd  SI  ^  basis  for  ascertaining  Uie  value 

tftet  property.    Tbe  same  dilHcuHy  aa  to 

ii  Bcuoa  of  determining  value  exists  in 

ii  )naent  caae  which  existed  in  tliat ;  but 

AiiBateseriouBdifBculty  liesin  tbe  question 

<(tts«0ti«  of  the  property,  and  the  conse- 

1MM  Jurisdiction  of  the  State  of  fennByl- 

'-'t,  to  lax  it     It  Is  not  fast  property    " 


L  Tbe  oara  of  a  oar  oompany,  let  to  taUrood  oor- 
poratlons,  and  employed  exciueivel;  In  lateistata 
oomeierce,  mar  be  taxed  In  a  Btate,  and  tbe  tax 
apportioned  amons  the  counties  of  Ihe  Stale  aa- 
oordlns  to  mlbute  of  tbe  railroads  In  each  oountf , 
and  levied  In  tboae  oountlea. 
L  PuOnum'*  Paloee  Cor  Co.  v,  PmnwIntMo,  ante, 
p.  BIS,  followed. 

[No.  88.] 

km  not  oonaist  of  reareatate  i**!!  "do^  not  ^rfftud  Mareh  fi,  7. 1S90.  Decided  May  11, 1891. 
MkA  Itself  to  the  land :  It  ia  movable  and         ^„„  , ,  ,  ^  .,„.,„ 

Wucd  In  Inferstate  commerce  not  in  Penn-  A  PPEAL  from  a  decree  of  ihe  Circuit  Court 
VtuU  alone,  but  in  that  and  other  States,  "■  "'  ^^  F"?'*^  ^'^'*^  ^°'  i*"^  Disflct  of 
•lIlM  question  is.  How  can  such  property  Kansas  dlamlssiDg  a  suit  In  equity  brougbt  by 
hlusd  liy  a  State  to  which  it  does  not  be-  Pullman  a  Palace  Car  Company,  a  corporalion 
%t  It  b  Indirectly,  but  virtually,  taxing   of  Illinois,  against  the  treasurers  of  flfly  coun- 

^Wliiii)iil.     I   of  them  carried  from    '"ea  in  Kansas  and  cerlam  railroad  companies, 

Iw  ToA  to  Chicago,  or  from  Chicago  to  to  restrain  a  collection  of  a  tax  aasesned  bv  the 
fcToA.  and  moat  of  them  from  one  Bute  railroad  assesaora  of  EBuaaa  to  said  railroad 
koatbv.  Itiadearlyaburdeuoninterstate  corporations  upon  sleeping  cars,  dlolng-room 
'mmw.  The  opinion  of  the  court  is  based  <^»  ■"<!  P^lor  cars,  owned  by  plBintlfl.  and 
•  *«  Idea  that  the  cars  are  taxable  In  Penn-  ^  It  '«t  to  those  corporatlona,  and  employed 
^nab  because  a  certain  number  coutin-  exclusiTely  io  interstaie  commerce.  Affirmed. 
•ij  abide  there.  But  how  can  they  be  The  fscis  are  staled  in  the  opinion. 
•HtsaMde  there  when  they  only  atop  at  ^'*w-»-  Edw»rd  S.  Ial>»m  and  John  S. 
nOAlphia  and  other  atatlona  U,  take  on  BmwelU  tor  appellant.  _„  „  ^ 
S*Wiit  And  it  is  all  the  same  whether  „  Jfesn*.  L.  B.KoUok,  W.  W.  Scott  and 
%  OMi  the  State  entirely,  or  run  into  or  8.  B.  Bra^ordtm  appelleeB. 

*t|f  otherStates  with  a  t«rmluu8  InPenn-  _  

Vmii,  Mr.  Jutbee  Qrajr  delivered  the  opinion  of 

^■•only  by  virtue  of  such  of  Its  property  the  court: 
•■■itaated  in  Pennsylvania  that  the  Pull-       This  was  a  bill  in  equity  by  Pullman  ■  Pah 
^Oonpaoycsnbetaxed  there.     Its  capital   ace  Car  Company,  a  corporalion  of  Dllnois, 
<>Hk,ltsncn,  ia  certainly  nMta:(abIe  there,    and  having  its  place  of  buaineaa  and  lie  princi- 

J»  the  case   of    WaUnt    U.    TiUg,   Co.  v.    

-    -  ...       .  NOTB.— ^»  to  potwr  of  Staitt  to  laz,  see  nota  to 

Dubblna  V.  Erie  Coimtr,  10:  lOSE; 

That  loxotlun  of  «toiA  or  Aara  tn  torporation 

Ooa  not  impair  obltiratlon  ot  contnieta;  taxation  q/ 

ihartt  ot  niUloruil  bavht  and  other  eonmroHant,— 

see  nott  Id  Frovldenoe  Bank  v.  BUllngs,  T:  036. 

IF7i«n  on  (nJUTUtlon  to  rutroln  ths  eotlMtton  ot  a 

1m  granUa.   Bee  note  to  Dowi  v.  Chicago, 


I. .—..■!,  the  tax  waa  sustained  oni\  uu 
Wmnd  that  It  waa  a  tax  on  the  property 
■iMMhttsetta.  Tbe  Idea  that  (he  capiul 
jW^Miud^  could  be  taxed  was  rcpiKl' 


Mb  eumot  tai 


I  foreign   person,     Pcnnsyl     „,^  „. 

-— t  a  citizen  and  resident  of  jO:  65. 

hrToife,  either  for  the  whole  or  any  por-       inienlazoflleoalliiiusMMdeanbarecavcredbaeK. 

■  d  hia  general  property  or  capital.     It   See  note  to  Krkslner.  van  Aiidale,  (1:68. 

a  IL  S,       tr.  B..  Boox  80.  88  Ml 


W-M  Srmxxs  Cocst  or  i 

pal  office  Id  Qiat  SUte,  against  the  treasurerB  of 
fiftj  counties  in  Eauaaa,  the  Atcbison,  Topeka 
ana  Santa  F6  BaiJroad  Company  and  eight 
Other    RaDroBiJ    Companies,    corporations    of 

Kansas,  the  Missouri  Pacific  Railwav  Com- 
pany, a  corporation  of  Missouri,  and  the  Union 
Pacific  Bailroad  Company,  "a  corpoTBtion 
organized  and  existing'  under  the  laws  of  the 
United  Btates  of  Ameiica,  and  a  resident  and 
citizen  of  the  State  of  Nebraska,"  to  restrain 
the  collection  of  a  tax  assessed  In  18S5  and 
1886,  by  the  board  of  railroad  assessors  of  the 
State  ol  Eansai,  to  the  said  railroad  cnrpora- 
tions,  upon  sleeping  cars,  dining- 


Ively  in  itJtetstale  commerce,  and  apportioned 
among  the  counties  aforesaid  according  to  the 
tnilsKe  of  the  railroads  in  each  county,  and 
leviM  accordingly  in  those  counties;  and  all 
which  tatcB  were  asseased,  apportioned  and 
levied  under  the  Compiled  Laws  of  Kansas  of 
1865,  chap.  107,  art.  7,  the  material  parts  of 
vhich  are  copied  in  the  margin.* 

A.  demurrer  nled  by  the  county  treasnreta 
was  sustained,  and  a  final  decree  entered  dis- 
missing Ihe  bill;  and  the  plaiotift  appealed  to 
this  court. 

This  case  presents   Bnbstantlally  the    same 

Sestions  as  the  case  of  PuUman'i  Palaoe  Car 
,  T.  ^nntyttania,  argued   with  it,  and  Just 


B  TJnitkd  ST1.TEB.  Oct.  Ika 

decided  \anU,  p.  613],  andlad%io«dofbrlh 
opinion  in  that  case. 

DtCTU  aprmed. 

Mr.  Justice  Field,  Mr.  Jvttioc  Bndlq 
Dd  Mr.  Jvttiee  Hsu-Uui  disseoled,  for  lb 


Mr.  Ju«(uv  Brown,  not  hsTing  been  1 1 
ber  of  the  court  when  this  caae  was  uj 
took  no  part  in  iti  decisioo. 


LOUIS  STEIN,   Executor  of  Ihe  Estate  cl 
Ai^BBT  Stein,  Appt., 


(See  B,  0.  Reporter's  ta.  tt-tL) 

Orantt  bg  Oit  puUie,  tonttruetion  ^—gntt^ 

privilege  of  tupplying  a  dlj/  viik  «< ' 
1.    In  ffranta  br  the  publlo  nottalns 


NoTB.— ^a  U 
tiOTu:  carponttont  hmt  only  jmwtn  gi 
thoKe  meeaaru  ta  earrji  <M«  «f«d  p 
can  only  act  In  E)i«  modE  pi 
tng.— see  nols  to  Charles  Blvw  E 
Bridge,  S:  TO. 


•Bee.  ».  For  tlie  ptuiKse  □ 


—  r~r '^  of  rail-    aafoliows: 

roads  and  the  property  ol  railroad  corporations,    belonginf 

the  Uenteiiant-BOTenKir.  secretary  -•  — -—  ■ 

...„. ... ---iteandtln 


Hfth,  a  mU  IM  of  tbs  roBat  «< 

,.~^ .r  operated  br Hw parson, eeMH 

„_ _.  oorporatloD,  irhloh  shall diMlnotlyntlMtBB 

nrari)!  state,  auditor  of  state  and  the  attomey-BOD-   oumtier,  class  and  value  of  all  looootoltni,  !■■» 

oral  are  beret);  oonstltuied  a  board  ol  railroad   gee  can,  sleepRiB  caia.  dlnlnf  oan.  wwsw  ■■ 

man  cart,  beevase  cars,  hotM  oaia,  aattia  <«.•■ 

OHTB,  platform  oua,imMikliiroaiat  par  MantM 

otber  kind  of  oais  owned  or  leaaed  br  BH  •* 

Beo.  8X  All  sleepbui,  dlnlnr,  paJasa  or  "Av  <■■ 

that  make  ceKUlar  tiws  o-— "- 

State,  and  not  owned  br  i 
staJUtelir 


other  penOD  BBTbiB  aiuA  tan  tn  oli 

n  made  to  itate  Koaitor  tb*  mom  ai , 

of  lallroad  oompantea,  and  tiM  aonpanr  omhAi 
orualnssaldoaniliaUba  held  tufitMna^ 


Talus  Id  money. 

aecSS.  Brerr  pen — , , — , , 

ownhifr,  opeiaHiiit  or  ooDStniDtiDKa  railroad  lo  thla 
State.  sbiU  return  awom  Hats  or  Bchednles  of  the 
taxable  property  of  suohiaUroadoompanr  or  ooiv 
poratlon  as  beielnaftar  proTtded.  Buch  propertr 
shall  be  listed  wUh  referenoe  to  the  amount,  Una 
audTalueoo  tfaellittdayof  Maiohtai  the  year  In 


lem  eaoh  'jrear  thenafter,  the  p< 
ui  oorpoiatlon  owninic.  opemtinf  i 

any  nllnwl  in  this  Wate  dwUTX.— , 

ieontvr  or  principal  aooountJns  oBoer,  iMum  tc 
tteandftor  «C  ■latJTawoni  i«ntn«it  mar'-'-'- 


IM                              Stko  t.  BmMviij.B  Watkb  Si}pn.T  Oa  Vl-61 

(UoKIdd;  dODtrts  u  to  their  Interpretetian  are  irorks  constructed  and  maintained  by  tbo  tes- 
te le  Bolred  In  favoi  ot  tlie  State;  vhere  nis-  ^tor  in  accordaace  with  ttie  terms  of  that 
optibleoC  twomeanlnn-thfttaongtruatlonlsto  xmtnict;  and  that  the  obligation  of  such 
teijloptea  whloh  irorki  the  Imst  barm  to  the  -ontract  was  impaired  by  an  Act  of  the  Leg- 
™*  lalature  of  Alabama,  approved  February 
t  Airtnt,nnder]egWati™«Uiorlt7,of  anM-  [jth  jggs  incorporating  the  Bienville  Water 
^f^^'^^S^JZt^'^  VT^^i'J^i.  3upplT  Company.  Acts  of  Ala.  IB82-83,  p. 
Sl'^S^hTS^^f  ^  JSX^ US  Wl  In  this  vi'ew  the  court  below  did  nit 
^^Jrt^it^-^SSS.VoT^  ^°e«r.  and  it  dismissed  the  bill  for  want  of 


„„__ „ will   conduce  to  a  clear  understanding 

ae  mae  oorponvHon  and  people  with  water  sf  the  issue   between  the  preseni   parties  il 

telrnlnUkamaDDecfromadlOerentBtreaniar  we  trace  the  history  of  the  queslloo  of  water 

dm.  supply  for  Mobile   and    its    inhabitants,  as 

[No.  S44.]  disclosed  in  the  legislation  ol  Alabama  and 

^pitiJpriliS,  1S91.     Decided  Magi  J,  1891.  in  the  action  upon  that  subject,  from  time  to 
time,  of  the  constituted  authorities  of  that 

APPEAL  from  a  decree  of  the  Circuit  Court  city.     This  being  done,  the  inquiry  as  to 

of  the  Dniled  States  for  the  Southern  DfB-  whether  the  above  Act  of  1883  impairs  the 

UKof  Alabama  dismissing  a  suit  in  equity  abligatiou  of  the  contract  that   Stein  bad 

Itciigbt  to  enjoin  a  water  company  from  sup-  with  the  city  can  be  solved  without  extended 

ifTJiigaclty  with  water  and  foom  interfering  discussion. 

imi  ihe  excloedve  rieht  of  the  plainiiff  of  sup-  The  flrst  Act  to  which  attention  is  called 

fhipg  snch  dty  wltb  vrater.    A^pned.  U  that  of  December  SOtb,  1820,  incorporating 

The  facts  are  stated  in  the  opmion,  the  Mobile  Aqueduct  Company.    Its  preamble     r«)i 

Jfr.  W.  Hallett  PUlUpa  for  appellant  recites  that  "  it  has  been  represented,  that  it     "■     ■" 

Vmn.  D.  P.  Bestor  and  T.  A.  BamQUm,  would  be  of  singular  advantage  to  the  health 

briineUee:  and  commerce  of  the  City  of  Mobile,  to  be 

Kabanchisewhich  ts  granted  bythe  Btateis  supplied  with  water  from  some  of  the  run- 

fKrcoostroed  tobeerclndve,  whether  it  bein  ning  streams  In   its   vicinity,  which   would 

fttsalnie  of  a  contract  or  not,  unless  it  be  so  be  attended  with  too  much  labor  and  expense 

4dutd  in  cleu  terms,  or  be  oecessaiily  im-  to  be  effected  bv  laying  a  tax  for  the  pur- 

iHid.  pose, "  and  Uiat    It  has  alao  been  represent^, 

BImingham  A  P.  U.  8t.  B.  Co.  v.  Birming-  that  certain  individuals  have  agreed  to  asso- 

^BL&.Co.'K  Ala.  465;  High,  Injunctions,  ciate  themselves  together  for  the  purpose  of 


Cociley,  Const  Lim,  i^4-€B6;  CAarUi  conducting  a  supply  of  water  from  a  creek 
flM^H  V.  Warrtn  Bridge,  36  U.  B.  II  called  Three-Mile  Creek,  otherwise  Bayou 
"  9: 778):  TaeJeaAoe  Canal  Oo.  v.  Tuek-  Chatogue,  for  the  use  of  the  citizens  and 


hL4L... „„ 

^iJ.B.B.  a.  11  Leigh,  43.  other  persons  residing  In  the  City  of  Mobile." 

AH  traiicblaes  sraiiled  to  corporations  or  In-  In    consequence    of     these    representationa 

Mtak  most  tie  unmistakably  expressed,  certain  named  persons  were  constituted  a  cor- 

VkUkuatexpTeaKdlsnotgninled.  poration  under  the  name  of  the  Mobile  A que- 

On»dLedgeafAU^niav.Waddill,SO^]».  duct  Company,  with  authority   to  establish 

M>  US;  n<  Biftghambm  Bridge  Case,  70  tJ.  a  channel  or  canal  large  enough  to  contain 

it  WlIL  51,  7S  (18:    187,    143);    Jefferion  and  conduct  wat«r  In  quantities  sufficient  to 

Awd  fiaiufc  T.  Skelly,  66  TJ.  B.  1  Bla^,  486  supply  the  citizens  and  other   persons    of 

ERtlTI);  8agi»MB  Gat-Light  Co.  t.  Bagiftaie,  Mobile.     The  Act   provided  "that   the   said 

KlUiItep.  030.688,  688;  Beat}/  v.  Enowler,  corporation  and  their  successors   shall    have 

■CB.  4PM.  169, 168  (7:  813,  819);  Bradley  and  enjoy  the  exclusive  right  and  privilege 

^■Sm  York  A  S.  H.  R.  Co.  21  Conn,  SS4.  of  conducting  and    bringing   water   for   the 

_Is  Watming  contracts  no  particular  part  or  supply  of  said  City  for  the  space  of  forty 

MtMe  can  be  picked  or  eliminated  from  the  years :    ProvideA,    The  said  corporation    or 

J^nnt  at  tbe  true  meaning  of  the  Intent,  their  successors  shall,  before  the   expiration 

Mlks  whde  most  be  consiruM  logeUier  as  s  of  three  years  from  the  passage  of  this  Act, 

"Wt,  cause  to  be  conducted  the  water /hrni  the  said 

Anb  T.  BbiU  of  Alabama,  2  Ala.  4S1,  468;  bayou  or  ereek,  to  the  said  City  of  Mobile, 

^tf  T.  Aitry,  fl  Ala.  34.  in  the  manner  hereinbefore  proposed:    And 

proBided  otto.  That,  after  the  expiration  of 

Ifr.  JtuHoB  H»rl»n  delivered  the  opinion  the  said  term  of  years,  the  said  water  works 

■  Asratnt:  shall  become  the  property  of  the  said  city, 

Ikll  CMS   presents  x  question   under  the  and   shall  be  for  the   free  use  of  the  Inhabl- 

MN  cf  the   Constitution  of   the  United  tanU  thereof   forever."    Acts  of  Ala.  1830, 

'^  ndating  to  the  impairment  by  staU  p.  72. 

.Lu ..i_  _i,,__.. *  contracts.  Nothing  was  done  by  this  company.     And 

SlalntiS  bC'  oy  an  Act  approved  December  S4ui,  1834, 

bert  Btein,  amendatory  of  the  charter  of  Mobile,  the  Act 

I,  acquired  by  valid  contract,  and  U  of  December  20tb,  1820,  was  declared  null 

—"-n  of  all  other  penoos  or  corpora'  and  void,  and  all  the  rights,  prlvil^s  and 


e7-8i 


SuFBBMB  Court  of  thb  Uhitbd  States. 


OcT.Tni^ 


tween  the  city  and  one  Hitchcock,  whereby 
the  fonner  granted  and  leased  to  the  latter, 
his  executors  and  assigns,  for  the  term  of 
twenty  years,  Uie  entire  use,  control,  man- 
agement, rents,  profits  and  issues  of  the 
** Mobile  City  Water  Works,"  embracing  the 
ground  at  Spring  Hill,  where  the  fountain 
was  situated,  and  the  ground  along  which 
the  pipes  passed  from  the  fountain  to  the 
city,  together  with  the  use  of  all  the  wooden 
ana  iron  pipes  and  logs  then  laid  down,  as 
well  as  ail  the  advantages  that  had  accrued 
to  the  city  £rom,  by  or  under  the  above  Act 
of  December  20ih,  1820,  and  from  all  ordi- 
nances or  resolutions  passed  by  the  city  re- 
lating to  said  city  water  works.  This  grant 
and  &8e  was  in  consideration  of  the  pav- 
ment  of  certain  sums,  evidenced  by  Hitch- 
cock's notCMi,  and  upon  the  condition,  among 
others,  that  he  would,  within  the  space  of 
two  years  from  the  date  of  the  agreement, 
**  put  the  said  water  works  in  ^ood  and 
sufficient  repair,  so  as  to  continue  during  the 
time  hereby  granted,  and  will  also  keep  up 
the  said  water  works  in  good  order  as  they 
now  are  until  they  shall  be  so  placed  in  good 
order  and  repair,  so  that  the  Cfity  of  Mooile, 
and  the  inhabitants  thereof,  ma^  at  all  times 
be  supplied  with  such  quantity  of  good, 
wholesome  water  as  may  be  procured  through 
the  said  aoueduct ;"  such  water  works  to  be 
surrendered  to  the  city  in  good  order  and  con- 
dition at  the  end  of  the  twenty  years,  Hitch- 
cock being  paid  what  they  actually  cost  him 
during  tlmt  time;  That  contract  also  pro- 
vided that  Hitchcock,  his  executors,  admin- 
istrators and  assigns,  should,  during  said 
term  of  twenty  years,  ''have  the  exclusive 
privilege  of  furnishing  to  the  citizens  and 
inhabitants  of  the  City  of  Mobile  water  yh?m 
the  agtteduct  or  toater  works  aforesaid^  at  a  sum 
or  price  which  shall  at  no  time  be  less"  than 
certain  named  rates ;  and  that  he  shall  have 
*'the  power  and  authority  to  make  such 
alterations  and  repairs  upob  the  said  works, 
and  to  erect  such  new  work,  and  in  such 
manner  as  he  may  deem  necessary  and  proper, 
and  may  at  will  change  the  fountain  head, 
and  conduct  the  water ^nt^m  any  part  of  Three- 
MiU  Oreek,  so  called,  so  that  the  same  be 
good  and  wholesome,  he,  the  said  Henry 
Hitchcock,  procuring,  at  his  cost,  the  nec- 
essary ground  for  the  reservoir  or  reservoirs 
and  thiS  through  which  the  plpeu  shall  pass. 
And  the  said  mayor  and  aldermen  of  Mobile, 
for  themselves  and  their  successors  in  office, 
hereby  further  covenant  and  agree  that  they 
will,  at  the  expiration  of  the^said  term  of 
twenty  years  (he,  the  said  Henry  Hitchcock, 
his  executors,  administrators  of  assies,  de- 
livering up  the  said  *  water  works'  and  appur- 
tenances in  good  oitler  and  repaii' ,  pay  to 
him  or  them  the  actual  cost  and  expenses 
which  he  or  they  shall  have  laid  out  and  ex- 
pended, and  which  may  be  put  upon  the  said 
works  by  him  or  them,  or  any  of  them,  either 
by  reason  of  repairs,  or  addition  to  the 
present  works,  as  oy  alterations  or  imorove- 
ments  made  upon  the  said  water  works  during 
the  said  term  of  twenty  years  above  stated.^ 
Subsequently,  December  25th,  1887,  an  Act 
was  passed  incorporating  the  Mobile  Aque- 
dud  Oompsny,  to  continue  until  December 


1st,  185tf,  and  until  it  should  have  beat  "par* 
chased  out"  bj  the  City  of  Mobile,  dnriu 
which  period  it  was  to  have  and  <di]oy  alltk 
rights,  privileges  and  immunities  oonfemd 
by  the  above  Act  of  December  20th,  ISM, 
except  as  modified  by  the  Act  of  Deoemba 
25th,  1887,  the  former  Act  being  revived  aad 
declared  to  be  in  force  during  the  continnaBot 
of  the  latter  one.  The  5th  section  of  the  Ad 
of  December  25th,  1887,  recognized  and  oo» 
firmed  the  contract  between  the  dtf  aad 
Hitchcock,  and  provided  that  upon  itsMrigi- 
ment  to  the  new  company  (which  be  vai 
authorized  to  make) ,  the  same  was  to  inoR 
to  its  benefit,  and  should  be  subject  to  tl^ 
the  covenants  therein  contained  to  be  per- 
formed by  Hitchcock.  That  Act  further  pio- 
vided  that  the  new  company  "shall  be  per* 
mitted  the  use  of  the  streets  in  the  City  ol 
Mobile,  free  of  charge,  for  the  purpose  d 
laying  down  pipes  for  the  conveyance  of  tk 
water ;"  also,  ""  tnat  so  soon  after  the  flnt  day 
of  December,  1856,  as  the  said  corpoiitioi 
of  Mobile  shall  pay  to  the  said  company  tki 
cost  of  the  said  work,  in  confonnitr  with 
their  contract,  before  referred  to,  with  tk 
said  Henry  Hitchcock,  then  this  Act  ikill 
cease  to  operate,  and  not  before :  ProtM, 
That  the  said  company  shall  have  power  to 
collect  its  -debts  and  wind  up  its  aflain.* 
AcU  of  Ala.  1887,  p.  76. 

Shortly  after  the  passage  of  the  Act  d( 
December  25th,  1837,  the  water  works  prop* 
erty  again  passed  into  the  possessioD  of  tk 
City  of  Mobile,  and  the  building  of  tk 
system  contemplated  by  that  Act  was  ska* 
doned. 

On  the  26th  day  of  December,  1840.  tk 
City  of  Mobile  and  Albert  Stein,  the  testator 
of  the  plaintiff,  entered  into  a  written  agm- 
ment,  whereby  the  city  granted  to  him,  Ui 
heirs,  executors,  administrators  and  aau 
the  "sole  privilege  of  supplying  the 
of  Mobile  with  water  from  th§  Tkm- 
Orede  for  twenty  vears  from  the  date  of  tUi 
agreement,  as  well  as  all  the  advantages nd 
benefits  which  accrue  to  the  said  mayor, 
aldermen  and  common  council  from,  \ff^ 
under  an  Act  of  the  Legislature  of  the  wt 
of  Alabama,  entitled  '  Aji  Act  to  IncorponH 
an  Aqueduct  Company  in  the  City  of  lb* 
bile, '  passed  December  20th,  1820,  and  allot' 
dinances  and  resolutions  passed  by  the  m 
mayor  and  aldermen  of  the  City  of  MoUk 
under  and  by  virtue  of  the  said  Act,  or  bf  tk 
Act  of  Incorporation  of  the  said  City  of  V^ 
bile,  and  the  several  Acts  amoMlatory  tbeni^ 
which  in  any  way  or  manner  relate  to  Ik 
said  '  City  Water  Works. '  or  the  rigkt  M 
supply  said  citv  with  water,  as  well  as  w 
the  benefits  ana  advantages  which  accm  M 
the  said  mayor,  aldermen  and  commoo  ofln- 
cil,  or  the  mayor  and  aldermen  of  theClQ 
of  Mobile,  from,  by  or  under  aa  Act  of  Ai 
Legislature  of  the  State  of  Alabama,  eatitW 
'  An  Act  to  Incorporate  the  Mobile  Aqoedaa 
Company,*  passed  December  25th,  lw;Jj 
have  ana  to  hold  the  abaw-menti^Md  ^atf^j^ 
priHleffei  together  with  all  and  singulars 
appurtenances  unto  the  same  belooffinAjj 
in  any  wise  appertaining  unto  the  sala  Alkv 
Stein^  hii  executors,  administimtors  •»' j 
signs,  from  the  date  henoi,  for,  dnrlBg  ^ 
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Dtll  the  full  end  and  term  of  twenty  years 
bniOB  next  ensuing." 

The  city  covenanted  and  agreed  that  it 
nmld,  at  the  expiration  of  the  said  term 
l^ein  delivering  up  the  water  works  and 
jpimrtenances  in  good  order  and  condition) , 

Shim,  his  executors,  administrators  or 
gns,  tlieir  actual  value,  as  determined  by 
ilx  arbitrators,  three  to  be  chosen  by  each 
dde,  whose  award  should  be  binding ;  but  in 
Me  of  disagreement,  the  value  to  be  left  to 
hb  determination  of  the  water  committee  of 
Philidelphia,  and  their  decision,  communi- 
ated  to  the  city,  to  be  conclusive ;  and  the 
mount  80  awarded  to  be  paid  on  the  day  it 
Aoald  be  reported,  when  the  water  works 
nd  all  appurtenances  should  be  delivered 
Ofer  to  the  corporation  of  Mobile.  The  city 
ibo  covenanted  that  Stein,  his  executors, 
idministrators  and  assigns,  ''shall  have  qiliet 
poneasion  of  the  said  works,  during  their 
seetion  and  afteir  they  shall  be  completed, 
lor  the  term  of  twenty  years,  and  for  any 
Anther  time,  until  the  said  parties  of  the 
Int  part  [the  city  authorities] ,  or  their  suc- 
tmon  in  office,  shall  redeem  the  said  works 
tarn  the  said  party  of  the  second  part  [Stein] , 
Ui  heirs,  executors,  administrators  or  as- 
ilgiia,  according  to  the  aforesaid  stipulation ;" 
tilt  Stein,  his  executors,  administrators  and 
Mdgns— he  and  they  i>erformin^  the  stipu- 
ItmoB  of  the  contract  upon  their  part  to  be 
pofonned — ^'^  shall  and  may  retain  quiet  pos- 
Mrion  of  the  said  water  works  for  tlie  said 
Inn  of  twenty  years  without  let,  molestation 
9  hindrance  of  the  said  mayor,  aldermen 
ud  common  council,  or  their  successors  in 
oAoe,  or  any  person  or  persons  claiming  by, 
tlnoagh  or  under  them;  and  that  the  said 
Btein,  his  executors,  administrators  and  as- 
iigna,  shall,  during  the  said  term  of  twenty 
pm,  CT  any  further  time,  until  said  worl^ 
OB  ndeemed  as  above  stipulated,  have  the 
Qcliuive  privilege  of  supplying  to  the  citi- 
im  end  inhabitants  of  the  City  of  Mobile 
viter  from  the  water  works  aforesaid,  at  the 
Mm  or  price  which  shall  at  no  time  exceed'* 
enttin  named  rates  to  be  paid  by  the  person 
■Keifinff  the  water.  This  contract  specified 
fti  maximum  rates  to  be  charged  to  persons 
KNeiving  water.  Stein,  his  executors,  ad- 
■iniitraton  and  assigns,  were  given  power 
Id  collect  and  receive  these  rates,  and  **  power 
ttd  anthority  to  conduct  the  wtkterfram  any 
W  «r  IA«  ^  Three-MiU  Greek,  *  so-called,  so 
jw  toe  same  may  be  good  and  wholesome, 
k  the  said  Albert  Stein,  his  executors,  ad- 
JH^iitraton  or  assigns,  procuring  at  his  or 
yr  expense  the  necessary  ground  for  the 
Jjivvoir,  engine  and  pump-house,  and  that 
mno^  which  the  pipes  shall  pass." 

B^  an  Act  of  the  Legislature,  approved 
gitty  7th,  1841,  entitled  **An  Act  for  the 
^omotion  of  the  Health  and  Convenience  of 
2pOity  of  Mobile  by  the  Introduction  of  a 
JWy  of  Wholesome  Water  into  Said  City, 
Jw  Used  for  Domestic  Purposes  and  the 
Woguiihment  of  Fires,**  this  last  agree- 
JjMwas  fully  confirmed,  and  all  the  rights, 
l*vni^  privileges  and  immunities  granted 
^fte  Actsof  December  20th,  1820,  and  De- 
2^  S5th,  1887,  not  inconsistent  with  the 
^mi  of  sach  agreement^  were  granted  and 


confirmed  to  Stein  and  his  assigns,  with  full 
authority  to  use  such  of  the  public  roads  of 
the  county  ''as  may  be  in  the  direct  route 
between  the  reservoir  and  fountain  head  of 
the  water  works  hereby  to  be  erected,  and 
the  City  of  Mobile,  for  the  purpose  of  laying 
the  pipes  for  conducting  the  water  into  tbo 
city,  free  from  all  charge  or  claim  for  damage 
therefor,"  and  with  power  to  dispose  of  or 
mortgage  any  of  said  privileges,  rights  and 
immunities. 

The  bill  alleges,  and  the  demurrer  admits^ 
that  Stein,  in  good  faith,  set  about,  and  ouc 
of  his  own  private  fortuEe  and  by  borrowing 
money  from  others,  raised  the  means  to  build, 
and  did  construct,  at  an  outlay  and  expense 
of  more  than  two  hundred  thousand  dollars, 
a  system  of  public  water  works  to  supply 
saia  City  of  Mobile  and  the  inliabitants 
thereof  with  water,  in  strict  conformity  to 
and  compliance  with  the  aforesaid  contract 
and  agreement ;  that  he  and  his  executor  have 
ever  since  maintained  and  kept  the  same  iu 
good  order  and  condition  and  in  all  respects 
observed  the  aforesaid  contract  and  agree- 
ment; that  the  said  City  of  Mobile  has  not 
redeemed  or  purchased,  or  offered  to  redeem 
or  purchase,  said  water  works  property,  as 
by  said  contract  it  agreed  to  do,  although 
said  period  of  twenty  years  has  lon^  since 
expired ;  tliat  in  the  year  1879  the  Legislature 
of  the  State  of  Alabama  repealed  the  charter 
of  the  City  of  Mobile  and  immediately  there- 
after, and  at  the  same  session  of  the  Legis- 
lature, passed  an  Act  incorporating  the  mu- 
nicipal corporation  known  as  the  "Port  of 
Mobile,"  embracing,  however,  substantially 
the  same  territory  and  people  and  public 
property  as  that  included  in  the  City  of  Mo- 
bile; and  that  said  municipal  corporation 
called  the  "Port  of  Mobile"  succeeded  to  all 
the  rights,  powers  and  authority  possessed  bv 
the  said  City  of  Mobile,  and  said  Port  of 
Mobile  recognized  the  validity,  efficacy  and 
continuance  of  the  above  contract  of  Decem- 
ber 26th,  1840. 

The  Bienville  Water  Supply  Company  was 
incorporated  by  an  Act  appioved  February 
19th,  1883,  which  was  amended  by  an  Act 
approved  February  14th,  1885.  The  preamble  [7S1 
recites  that  "whereas  the  inhabitants  of  the 
municipality  known  as  the  Port  of  Mobile, 
and  the  inhabitants  of  the  Village  of  Whist- 
ler, in  the  County  of  Mobile,  are  not  pro- 
vided with  an  adequate  supply  of  water  for 
domestic  and  municipal  purposes ;  and  where- 
as, it  is  essential  to  the  public  health  of  the 
citizens  of  those  towns,  and  to  the  protection 
of  their  property  and  the  public  property 
therein,  against  conflagration,  that  an  abun 
dant  supply  of  water  should  be  introduced 
and  furnished  to  said  citizens ;  and  whereas, 
a  company  of  citizens  of  said  county  propose 
to  undertake  the  duty  of  furnishing  puch 
supply  to  said  towns  for  the  public  use  and 
benefit."  By  the  6th  section  of  the  Act  that 
Company  was  charged  with  the  duty  of  in- 
troducing into  the  Port  of  Mobile  and  tho 
Village  of  Whistler,  in  Mobile  County,  such 
supply  of  pure  water  as  the  domestic,  sani- 
tary and  municipal  wants  thereof  might  re- 
quire ;  and  for  this  purpose  it  was  authorized 
to  construct  all  needea  canali  void  dWihas 
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and,  by  pipes  and  aquedacto  as  might  be 
found  bc»t  suited  for  the  purpose,  to  carry 
into  said  towns,  hv  such  lines  or  route  as 
might  be  found  oest,  such  water  as  was 
neSed,  from  any  point  in  that  county  within 
twenty  miles  of  the  Port  or  City  of  Mobile. 

The  same  Act  provides,  among  other 
things:  *"§  9.  That  the  said  corporation 
hereby  created  is  hereby  invested  with  all 
the  rights  and  powers,  which  by  law  or  con- 
tract was  vested  in  the  late  mimicipal  corpo- 
ration, known  as  'the  mavor,  aldermen  and 
common  council  of  the  City  of  Mobile,'  by 
redemption,  purchase  or  otherwise,  to  acquire 
from  anv  ana  all  other  persons,  corporations 
or  associations  whatever,  any  and  all  property 
and  rights  by  such  person  or  persons,  cor- 
porations or  associatiC'SS,  held  under  any 
former  contract  or  law  whatever  for  the  in- 
troduction and  supply  of  water  into  the  City 
of  Mobile,  or  the  inliabitants  thereof,  and  for 
suet  purpose  said  Bienville  Water  Supply 
Company  shall  be  heU*  and  taken  to  be  the 
assignee  of  the  said  'mayor,  aldermen  and 
common  council  of  the  City  of  Mobile, '  and 
may  proceed  to  assert  said  rights,  and  exer- 
cise said  powers  thus  assigned,  the  same  as 
could  have  been  done  by  the  municipal  cor- 
poration aforesaid,  and  for  this  purpose  the 
commissioners  of  Mobile,  appointed  under 
and  by  virtue  of  'An  Act  to  Vacate  and 
Annul  the  Charter  and  Dissolve  the  Corpora- 
tion of  the  Ci^  of  Mobile,'  approved  Feb- 
ruary 11  ih,  1879,  are  hereby  authorized,  on 
the  demand  of  said  corporation,  to  release  to 
said  corporation  all  the  rights  of  said  late 
City  of  Mobile  in  and  to  such  ri^ht  of  re- 
demption, purchase  or  other  acquisitions  of 
such  property  or  rights. 

*"  §  10.  That  said  Bienville  Water  Supply 
Company  be,  and  is  hereby,  authorized  to 
acquire  by  contract  with  any  person  or  per- 
sons, corporation,  company  or  association, 
claiming  any  right  to  supply  the  Port  or 
City  of  Mobile  or  the  inhabitants  thereof 
with  water,  such  right  or  rights  as  he  or  they 
may  have  in  the  premises,  and  the  property 
owned  and  used  in  connection  therewith,  and 
pay  therefor  such  amount  of  money  as  may 
De  agreed  upon,  or  such  amount  as  may  lie 
agreed  upon,  in  stock  of  the  said  Supply 
Company ;  and  in  case  of  failure  by  contract 
to  obtain  such  right  and  property,  then  said 
corporation  hereby  created  may  proceed,  as 
directed  by  law,  for  the  condemnation  and 
the  takinff  of  private  property  for  public 
use,  to  obudn  the  same  for  the  purpose  of  the 
public  use  and  benefit  herein  declared  of 
fumishine  the  Port  of  Mobile,  and  the  Vil- 
lage of  Wnistler,  and  the  inhabitants  thereof, 
with  an  adequate  supply  of  water  for  do- 
mestic, sanitfuy  and  municipal  purposes. 

"  §  11.  That  said  corporation  shall  have  and 
enioy  the  exclusive  right  of  conducting  and 
bringing  water  from  any  point,  other  than 
Thnd^lSU  Greek  in  the  County  of  Mobile, 
for  the  rapply  of  said  Port  of  Mobile  and 
Village  of  Whistler,  for  the  period  of  twenty 
yean  frrai  the  time  when  said  water  shall 
nave  been  brought  within  the  limits  of  the 
Port  of  Mobile,  and  be  ready  for  distribu- 
tion, and  supply  to  the  inhabitants  of  the 
Poitd  Mobile,  and  the  houses  and  dwellings 
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within  the  limiu  of  said  port,  and  till  the 
municipal  authorities  of  said  port  and  vil- 
lage,  if  so  by  law  authorized,  shall  purchase 
the  water  works  and  property  of  said  corpora- 
tion as  hereinafter  provided.  But  said  corpo- 
ration, within  four  ^ears  from  the  passage  of 
this  Act,  must  begin  its  works,  and  within 
six  years  from  the  date  of  the  passage  of  thia 
Act,  must  cause  water  to  be  conducted  into 
the  Port  of  Mobile  from  some  stream,  point 
or  place  as  hereinbefore  named,  and  if  and 
when  any  existing  claim  to  conduct  water 
into  Mobile  from  Three- Mile  Creek,  or  any 
other  point  without  the  limits  of  said  port, 
has  been  obtained  by  this  corporation,  then 
said  corporation  shall  have  the  exclusive 
right  to  supply  said  port  and  village  and 
the  inhabitants  thereof  with  water  for  the 
period  and  the  term  aforesaid.  But  nothing 
in  this  Act  shall  be  construed  to  prohibit  the 
organization  hereafter  of  any  company  for 
the  purpose  of  supplying  the  City  of  Mobile 
or  any  other  place  wiw  water  which  does 
not  interfere  with  the  property  rights  or 
rights  of  obtaining  water  pertaining  to  this 
Company.     ..." 

The  plaintifiF,  alleging  in  his  bill  that  the 
Bienville  Water  Supply  Company  were  en- 
gaged in  laying  down  pipes  and  mains  for 
Uie  avowed  purpose  of  conducting  water  into 
Mobile  to  supply  that  city  and  its  inhabit- 
ants, prays  that  the  defendant  may  be  enjoined 
from  laying  pipes  in,  along  or  through  the 
streets  and  alleys  of  the  citv  for  such  a  pur- 
pose, and  that  it  be  perpetually  enjoined  nom 
interfering  with  the  exclusive  right  and 
privilege  which  the  plaintiff,  representing 
itxe  estate  of  Albert  Stein,  claims  of  supply- 
ing Mobile  and  its  inhabitants  with  water 
under  the  contract  of  December  26th,  1840, 
until  that  city  shall  redeem  and  purchase,  at 
their  actual  value,  the  water  works  construct- 
ed and  maintained  by  the  testator  under  that 
contract. 

The  present  case  is  not  controlled  by  If(tw 
Orleam  Water  Works  Co,  v.  Eiven,  115  U.  8. 
674  [29 :  5251 ,  and  8t,  Tdmmany  Water  Works 
Co,  V.  Neva  Means  Water  Works  Co,,  120  U. 
8.  64  [80:  569],  to  which  counsel  have  re- 
ferred. The  first  case  involved  the  validity 
and  effect  of  a  contract  between  the  City  of 
New  Orleans  and  the  New  Orleans  Water 
Company,  whereby  the  former,  acting  under 
legislative  authority,  granted  to  the  latter, 
for  the  term  'of  fifty  years,   the  exclusive 

grivilege  of  supplying  that  city  and  its  in- 
abitants  ''with  water  from  the  Mississippi, 
or  any  other  stream  or  riter,  by  mains  or  con- 
duitB,  and  for  erecting  and  constructing  any 
necessary  works  or  engines  or  machines  for 
that  purpose. "  Subsequently,  under  the  sanc- 
tion of  a  new  State  Constitution,  adopted 
idfter  that  contract  was  made,  the  ci^  passed 
an  ordinance  allowina  Rivers  or  the  lessee 
of  the  St.  Charles  Hotel,  the  right  of  way  and 
privilege  to  lay  a  water  pipe  from  the  Mis- 
sissippi River  at  any  point  opposite  the  head 
of  Common  or  Gravier  Streets,  through  either 
of  those  streets,  to  convey  water  to  that  hotel. 
This  court  held  the  grant  to  Rivers  to  be  in- 
consistent with  the  previous  one  to  the  water 
works  company,  and  that  the  provision  in 
the  new  Ccmstitutioa  of  Louisiana  and  the 
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oidinanoe  under  which  Rivera  Drooeeded  im- 
pair the  obligation  of  the  city's  contract 
with  the  water  works  company.  It  was  said : 
^The  right  to  dig  up  and  use  the  streets  and 
alleys  of  New  Orleans  for  the  purpose  of 
placing  pipes  and  mains  to  supply  the  city 
and  its  inhabitants  with  water  is  a  franchise 
belonging  to  the  State,  which  she  could 
grant  to  such  persons  or  corporations,  and 
upon  such  terms,  as  she  deemed  best  for  the 
public  interests.  And  as  the  object  to  be  at- 
tained was  a  public  one,  for  which  the  State 
could  make  provision  by  legislative  enact- 
ment, the  grant  of  the  franchise  could  be  ac- 
companied with  such  exclusive  privileges  to 
the  grantee,  in  respect  of  the  subiect  of  the 
grant,  as  in  the  judgment  of  the  legislative 
department  would  best  promote  the  public 
health  and  the  public  comfort,  or  the  protec- 
tion of  public  and  private  property.  Such 
was  the  nature  of  the  plaintiff's  grant,  which, 
not  being  at  the  time  prohibitea  by  the  Con- 
stitution of  the  State,  was  a  contract,  the  ob- 
ligation of  whidi  cannot  be  impaired  b^  sub- 
sequent legislation,  or  by  a  change  in  her 
Organic  Law ;"  the  constitutional  prohibition 
upon  state  laws  impairing  the  obligation  of 
contracts  not,  however,  restricting  **  the  power 
of  the  State  to  protect  the  public  health,  the 
public  morals  or  the  public  safety,  as  the 
one  or  the  other  may  be  involved  in  the  exe- 
cution of  such  contract, "  because  **  rights  and 
privileges  arising  from  contracts  with  a  State 
are  subject  to  regulations  for  the  protection 
of  the  public  health,  the  public  morals  and 
the  public  safety,  in  the  same  sense  as  are 
all  contracts  and  all  property,  whether  owned 
by  natural  persons  or  corporations. " 

In  8t,  Tammany  Water  Works  Co.  v.  Nev> 
Orleans  Water  Works  Co.  we  maintained  the 
contract  which  the  New  Orleans  Water  Works 
Company  had  with  the  city  against  another 
corporation  that  claimed  the  rieht,  under  the 
general  laws  of  Louisiana — and  was  about  to 
take  active  steps  in  its  enforcement— of 
bringing  water  into  New  Orleans  by  means 
of  pipes,  laid  in  the  streets  of  that  city  par- 
allel with  those  constructed  by  the  New  Or- 
leans Water  Works  Company,  to  convey  water 
from  Bogue  Falaya  River,  in  the  Parish  of 
St.  Tammauy.  As  the  exclusive  right  of  the 
New  Orleans  Water  Works  Company  to  sup- 
ply the  City  ok  New  Orleans  and  its  inhab- 
itants with  water  was  not  restricted  to  water 
drawn  from  the  Mississippi,  but  embraced 
water  from  "any  other  stream  or  river,"  the 
case  was  held  to  be  controlled  by  the  decision 
in  New  Orleans  Water  Works  Co.  v.  Rivers. 

The  present  case  is  materially  different. 
The  exclusive  right  acquired  by  Stein,  under 
his  contract  of  1840  with  the  City  of  Mo- 
bile, and  confirmed  bv  the  Act  of  January  7, 
1841,  of  supplying  that  city  and  its  people 
with  water,  by  means  of  a  system  of  public 
works,  did  not,  in  terms  or  by  necessary  im- 
plication, embrace  all  streams,  or  rivera,  or 
bodies  of  water,  from  which  be  could  supply 
water  for  public  use  in  Mobile.  While  the 
obtaining  of  water  for  that  citv  was  un- 
doubtedly contemplated  by  the  Ijegislature 
when  it  passed  the  flrat  Act,  that  of  1820,  the 
thinff  done  to  that  end  was  to  incorporate 
certain  persons  proposing  to  bring  water  to 
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the  city  from  Thiee-Mile  Creek  er  Bayou 
Chatogue.  And  this  idea  was  apparent  in 
the  agreement  of  1886  with  Hitchcock.  So, 
by  the  agreement  with  Stein,  he,  and  his 
heira,  executora,  administratora  and  assigns, 
acquired  the  "sole  privilege  of  supplying 
the  Citv  of  Mobile  with  Yrvkt/erfrom  the  Three- 
Mile  dreek^  for  a  designated  term  of  years, 
as  well  as  after  the  expiration  of  that  term 
and  until  he  or  they  should  receive  from  the 
city  the  actual  value  of  his  water  works,  de- 
termined in  the  mode  prescribed  by  the  con- 
tract. The  specific  power  and  authority 
given  to  Stein  and  his  executors,  administra- 
tora and  assigns,  by  the  ci^  and  the  State, 
was  "  to  conduct  the  water  from  any  part  of 
the  Three-Mile  Creek,  so  called,  so  that  the 
same  be  good  and  wholesome."  Why  the 
parties,  in  making  their  agreement,  specified 
a  particular  stream  from  which  Stein  was  to 
conduct  water  into  the  City  of  Mobile  for 
public  use  does  not  distinctly  appear.  And 
It  is  not  necessary  to  inquire ;  for  the  question 
before  us  depends  upon  the  fair  and  reason- 
able interpretation  of  the  agreement  actually 
made.  The  court  has  no  right  to  enlarge  it, 
even  if  it  believed  that  the  parties  themselves 
would  have  done  so,  if  the  matter  had,  at 
the  time  the  agreement  was  signed,  been 
called  to  their  attention.  The  exclusive 
privilege  granted,  and  the  power  and  author- 
ity conferred  in  connection  therewith,  were 
to  conduct  water  into  the  city  from  Three- 
Mile  Creek.  The  parties,  bv  the  agreement, 
fixed  upon  that  stream  as  the  source  of  the 
water  to  be  brought  into  the  city ;  and  the 
exclusive  privilege  granted  to  Stein  had  ref- 
erence only  to  that  stream. 

The  case  then  is  this :  The  State  incorpor- 
ated the  Bienville  Water  Supply  Company, 
and  conferred  upon  it  the  exclusive  rl^ht,  for 
a  term  of  yeara,  to  supply  the  Port  of  Mobile 
with  water  conducted  and  brought /rc?m  any 
other  point  than  Three-Miie-Creek.  The 
plaintiff  seeks  a  perpetual  injunction  against 
Uie  exercise  of  that  right,  and  in  support  of 
his  claim  of  an  exclusive  privilege  of  sup- 
plying water  for  Mobile  and  its  people,  from 
whatever  source  drawn,  exhibits  the  contract 
which  granted  to  Stein  the  exclusive  right  to 
supply  that  city  and  people  with  water 
brought  from  Three-Mile-Creek  for  a  fixed 
term  of  yeara,  and  until  his  works  were  re- 
deemed by  the  city.  The  exercise  by  the 
defendant  of  the  exclusive  right  granted  to 
it  will  not  interfere  with  the  only  exclusive 
privilege  acquired  by  the  plaintiff  under  the 
contract  of  1840,  confirmed  by  legislative 
enactment  in  1841,  namely,  to  conduct  water 
for  the  use  of  Mobile  and  its  people  from 
Three-Mile  Creek.  If  the  contract  under 
which  the  plaintiff  claims  was  doubtful  in 
its  meaning,  the  result  would  not  be  differ- 
ent ;  for,  while  it  is  the  duty  of  the  courts 
not  to  defeat  the  intention  of  parties  to  a 
contract  by  a  strained  interpretation  of  the 
words  employed  by  them,  it  is  a  settled  rule 
of  construction  that  "in  grants  by  the  public 
nothing  passes  by  implication ;"  and  "if,  on 
a  fair  reading  of  the  instrument,  reasonable 
doubts  arise  as  to  the  proper  interpretation 
to  be  given  to  it,  tiioae  doubts  are  to  be  solved 
in  favor  of  the  State ;  and  where  it  is  sus- 
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oeptible  of  two  meanings,  the  one  restricting 
and  the  other  extending  the  powers  of  the 
corporation,  that  construction  is  to  be  adopted 
which  works  the  least  harm  to  the  State." 
The  Binghamton  Bridge  (km.  70  U.  8.  8 
Wall.  51.  75  [18 :  187,  148].  Guided  by  this 
rule,  in  respect  to  which  there  is  no  differ- 
ence of  opinion  in  the  courts  of  this  country, 
we  are  forbidden  to  hold  that  a  grant,  under 
legislative  authority,  of  an  exclusive  privi- 
lege, for  a  term  of  years,  of  supplying  a 
municipal  corpoiation  and  its  people  with 
water  orawn  by  means  of  a  system  of  water 
works  from  a  particular  stream  or  river,  pre- 
vents the  State  from  granting  to  other  persons 
the  privilege  of  supplying,  during  the  same 
period,  the  same  corporation  and  people  with 
water  drawn  in  like  manner  from  a  different 
stream  or  river. 

The  relief  asked  was,  in  effect,  an  injunc- 
tion perpetually  restraining  the  defendant 
from  supplying  the  Port  and  people  of  Mo-, 
bile  witn  «vater  drawn  from  rivers  or  streams 
other  than  Three -Mile  Creek.  That  was  the 
object  of  the  suit,  and  the  decree  below  must 
be  restricted  to  a  denial  simply  of  that  relief. 
Thus  restricted,  and  without  decidinir  any 
other  question,  the  decree  diemieeing  lX#  bill 
mint  be  e^fflrmed, 

a  ieeo ordered. 

Mr,  JueHee  Bradlejr  did  not  participate 
in  the  decision  of  this 
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Act  ef  July  $4, 186&--4axation  of  telegraph 
company,  when  valid—haeie  of  valuation — 
rule  adapted  in  Maeeachueette— payment  inta 
eourtf  amount  qf  interest. 

L  The  Act  of  July  M.  1866.  sees.  flS»8-6SB0Q.  Rev.  8ut.^ 
givlDg  to  a  telegraph  company  the  right  to  run 
iti  line  over  post  roads,  etc,  does  not  exempt  It 
from  the  onUnary  bordent  of  taxation,  but  It  ie 
liable  tr.,  be  taxed  by  the  State  into  which  Its  llnea 
run. 

Si  A  tax,  though  nominally  upon  tharet  of  the 
stock  of  a  telegraph  company.  Is  in  effect  a  tax 
apon  it  on  account  of  Its  property  owned  and 
used  by  it  In  the  State,  where  the  proportion  of 
the  length  of  Its  lines  in  the  State  to  their  CDtire 
length  is  the  basis  for  ascertaining  the  value  of 
the  property;  and  sooh  tax  Is  not  forbidden  by 
sea  0068,  Rev.  Stat^  or  by  the  commerce  clause  of 
the  Constitution. 

8.  The  rule  adopted  by  the  Statute  of  Ifasnohusetts 
for  the  ascertainment  of  the  amount  of  the  value 
of  the  capital  engaged  in  the  business  within  it» 
boundaries  of  corporations  doing  business  there- 
in, on  which  a  tax  should  be  assoMed,  is  not  an 
unfair  or  unjust  one;  and  the  details  of  the  method 
by  which  this  Is  determined  do  not  exceed  the 
fair  range  of  legislative  discretion. 

4.  A  sum  paid  Into  court  for  the  amount  of  a  tax 
admitted  to  be  due  Is  to  be  applied  to  that  part 
of  the  principal  sum  and  Interest  which  Is  ad- 
mitted to  be  due;  the  penal  rate  of  U  per  cent 
Interest  on  such  tax  runs  only  until  the  decree 
for  Its  recovery;  after  the  date  of  the  decree  in- 
terest is  to  be  computed  on  It  atsix  per  cent  only,, 
the  usual  l^sal  rate. 
[Nos.  \m,  1197,  1128, 1120,  1180,  1181.] 

Argued  Januofry  19,  tO,  189L    Decided  May  II,. 

1S91. 

APPEALS  from  decrees  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts  for  the  ainouDts  of  taxes  and 
interest  against  the  Western  Union  Telegraph 
Company,  deducting  certain  suios  paid  into- 
coort  by  defendant  Decree  reversed,  and  cam 
remanded  wth  directions  to  enter  a  decree  for 
the  amount  qf  the  tax  found  due  by  the  Oreuit 
Court,  but  applying  the  sum  paid  into  enurt,  and 
computing  intereti  on  the  balanee^  in  accordance 


Vool^jU  to  power  cf  SUUee  to  tea,  see  fioCs  to 
Dobbins  t.  Brie  Ooonty,  10:  lOB. 

ItaoHon  ctf  ilodk  or  i^arw  III  eofporotiofi  dosf  fioe 
impair  oNtgaiton  ef  eontraete;  taxation  cf  eharee  of 
national  bonks  and  other  eorporatiom.  See  note  to 
ProTldenoe  Bank  v.  Billings,  T:  Ml 

moUtoTuekerT. 


6tS 


When  an  imiumetton  to  reetrain  the  cotUetikm  or  a 
tax  wiU  he  granted*  See  note  to  Dows  t.  OhSoago, 
a0:61 

Bee  note  to  Brsklne  t.  Tan  Arsdale,  SL  61 

AMtomandammtoeompeie>tty,townorcometyta' 
leontoKtopayhonde  or  kUereet  onbonde^em  note 
So  DaTCDport  T.  United  States,  Ifc  701 
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M  tks  opinion  qf  this  eouri;  tho  eoatt  in  $hi$ 
mrttobe  equaUy  divided  between  the  parties. 

The  facta  are  atated  in  the  opiDion. 

Meun.  Andrew  J.  Waterman  and  Henry 
0.  Blias  for  the  State  of  Massachusetts. 

Mr.  Wmger  Swayne  for  the  Telegraph 
Oompanj. 

Mr.  Juetiee  Grmy  delivered  the  opinion 
d  the  court : 

Three  informations  in  equity  were  filed  in 
file  Supreme  Judicial  Court  of  Massachusetts, 
by  the  Attorney-General  at  the  relation  of 
the  treasurer  of  the  Commonwealth,  against 
fiw  Western  Union  Telegraph  Company,  a 
eoqx>ration  of  New  Yor^  under  section  54 
d  chapter  18  of  the  Public  Statutes  of  Mas- 
Mdmsetts,  for  the  recovery  of  taxes  assessed 
to  the  defendant  for  the  years  1886,  1887  and 
1888,  under  other  sections  of  that  diapter, 
and  interest  thereon  at  the  rate  of  twelve  per 
ceat  a  year  until  paid,  and  for  an  injunc- 
tion  aij;ainst  the  defendant's  prosecution  of 
iti  business  until  payment  of  such  taxes  and 
iiterest. 

Upon  petition  of  the  defendant,  alleging 
that  the  matter  in  dispute  arose  under  the 
OooBtitution  and  laws  of  the  United  States, 
the  three  suits  were  removed  into  the  circuit 
•Durt  of  the  United  States,  and  were  there 
htsd  upon  pleadings  and  proofs,  and  de- 
crees entered  for  the  amounts  of  the  taxes 
•ad  interest,  deducting  certain  sums  paid  into 
court  by  the  defendant,  and  granting  no  in- 
JuctioiL  Both  parties  appealed  to  this 
fiomv. 

These  cases  cannot  be  distin^ished  from 
that  of  Wettem  U.  TeUg,  Co  v.  Maesachusetts, 
1KU.  S.  580  [81 :  790],  in  which  the  validity 
ifiimilar  taxes  was  upheld  in  a  judgment  de- 
Uvoed  by  Mr.  Justice  Miller,  wi&  no  dis- 
Ml 

The  Constitution  of  Massachusetts,  chap. 
Jtiee.  1,  art  4^  empowers  the  Legislature  "to 
■poec  and  levy  proportional  and  reasonable 
■nnnents,  rates  ana  taxes,  upon  all  the  in- 
hdritants  of  and  persons  resident,  and  estates 
ving  within,  the  said  Conmionwcalth ;  and 
dio  to  impose  and  levy  reasonable  duties  and 
•ttiaes  upon  any  produce,  goods,  wares, 
^odiandise  and  commodities  whatsoever, 
j|><Migfat  into,  produced,  manufactured  or  be- 
21  within  the  same.**  1  Charters  and  Con- 
(Rations,  961 

The  StatutM,  pursuant  to  which  the  taxes 
^  in  question  were  assessed  and  sought  to 
f  eollected,  are  set  forth  in  full  in  125  U. 
">  ttl-584  (81 :  790],  noU,  and  the  material 
lltiTiiians  <xF  them  are  as  follows : 
^By  1 88  *•  every  corporation  chartered  by 
46  Commonwealth,  or  organized  under  the 
taenl  laws,  for  purposes  of  business  or 
jpBJt;  havine  a  capital  stock  divided  into 
%na^  (with  certain  exceptions),  shall  an- 
khally  return  to  the  tax  commissioner  a  list 
V  Hi  ahareholders  and  the  number  of  shares 
waging  to  each,  the  amount  of  its  capital 
Mc,  the  par  value  and  market  value  of  the 
\enM,  and  the  locality  and  value  of  its  real 
Htfa  and  machinery  subject  to  local  taxa- 
ioB  within  the  Commonwealth;  and  ''rail- 
Mi  and  telegraph  companies  shall  return 
0   whole   length  of  their  lines,  and  the 


length  of  so  much  of  their  lines  as  is  with- 
out the  Commonwealth. " 

By  ^  89,  the  tax  commissioner  shall  ascer- 
tain the  true  market  value  of  the  shiures  of 
each  corporation,  and  estimate  the  fair  caslv 
valuation  of  all  the  shares  constituting  its 
capital  stock,  and  shall  also  ascertain  and 
determine  the  value  of  its  refal  estate  and 
machinery  subject  to  local  taxation,  and  of 
the  deductions  provided  in  §  40. 

By  §  40,  "every  corporation  embraced  in^ 
the  provisions  of  section  thirty-eight  shall  an- 
nually pay  a  tax  upon  its  corporate  fnmchise- 
at  a  valuation  thereof  equal  to  the  aggregate- 
value  of  the  shares  in  its  capital  stock, 
as    determined    in    the    preceding   section, 
after  making  the  deductions  provided  for  ii^ 
this  section,  at  a  rate  determined  by  an  appor- 
tionment of  the  whole  amount  of  money  to- 
be  raised  by  taxation  upon  property  in  the 
Commonwealth    during    the    same    current 
year,"  "upon  the  aggregate  valuation  of  all 
the  cities  and  towns  for  the  preceding  year.  ^ 
"  From  the  valuation,  ascertained  and  deter- 
mined as  aforesaid,  there  shall  be  deducted : 
first,  in  case  of  railroad  and  telegraph  com- 
panies, whose  lines  extend  beyond  the  limits 
of  the  Commonwealth,  such  portion  of  the 
whole  valuation  of  their  capital  stock,  ascei- 
tained  as  aforesaid,  as  is  proportional  to  the 
len^hof  that  part  of  their  line  lying  without 
the  Commonwealth,  and  also  an  amount  equal 
to  the  value,  as  determined  by  the  tax  com- 
missioner, of  their  real  estate  and  machinery 
located  and  subiect  to  local  taxation  within 
the  Commonwealth ;  second,  in  case  of  other 
corporations,  included  in     section     thirtv- 
ei^ht  of  this  chapter,  an  amount  equal  to  the 
value  as  determined  by  the  tax  commissioner, 
of   their  real   estate  and  machinery  subject 
to  local  taxation,  wherever  situated." 

By  §42,  "every  corporation  or  association, 
chartered  or  organized  elsewhere,  which 
owns,  or  controls  and  uses,  under  lease  or 
otherwise,  a  line  of  telegraph  within  this 
Commonwealth,"  shall  make  all  the  returns 
prescribed  by  g  88,  excepting  the  list  of 
shareholders,  "and  shall  annually  pay  a  tax 
at  the  same  rate,  and  to  be  ascertained  and 
determined  in  the  same  manner,"  as  is  pro- 
vided in  g  40. 

By  §  54,  taxes  assessed  under  §g  40  and  42r 
may  be  recovered,  "with  interest  at  the  rate 
of  twelve  per  cent  per  annum  until  the  same- 
are  paid, "  oy  action  in  the  name  of  the  treas- 
urer of  the  Conmion wealth,  or  by  informa- 
tion at  his  relation  in  the  Supreme  Judicial 
Court. 

It  is  to  be  remembered  that  by  the  Tax  Act 
of  Massachusetts  "taxes  on  real  estate  shall 
be  assessed  in  the  citv  or  town  where  the 
estate  lies;"  and  "all  machinerv  employed 
in  any  branch  of  manufacture  shall  be  assessed 
where  such  machinery  is  situated  or  employ- 
ed: and,  in  assessing  the  stockholders  for 
thcfir  shares  in  any  manufacturing  corpora- 
tion, there  shall  first  be  deducted  from  the 
value  thereof  the  value  of  the  machinery  and 
real  estate  belonging  to  such  corporation." 
Mass.  Pub.  Stat.  chap.  11,  g§  18,  20.  Al- 
though it  is  hard  to  see  how  telegraph  com- 
panies can  have  "  machinery  employed  in  any 
branch  of  manufactures,"  unlesi  they  mp^'" 
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71  U.  S.  4  WalL  689  (18:  456);  The  Belfast,  74 
U.  S.  7  Wall.  824  (19:  288);  The  Steamer  8t. 
Lawrence,  88  U.  S.  1  Black,  627(17:  18^;  But- 
ler T.  Boston  d  8.  8.  8.  Co.  180  U.  8.  667  (82: 
1024). 

Mr,  R.  G.  Erwin  for  John  Lawton,  and 
against  petitionera. 

Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court . 

This  is  a  petition  for  a  writ  of  prohibition 
to  be  directed  to  the  judge  of  the  District 
Court  of  the  United  States  for  the  Eastern 
Division  of  the  Southern  District  of  Georgia, 
to  prohibit  said  jud^e  from  taking  further 
cognizance  of  a  certain  suit  instituted  before 
him  in  said  court.    The  suit  sought  to  be 

Srohibited  it  a  libel  filed  in  said  court  by 
ohn  Lawton,  owner  of  the  steamboat  Eatie, 
seeking  a  decree  for  limited  liability  for  the 
loss  and  damage  which  accrued  by  fire  on 
said  steamboat  in  the  Savannah  River  on  the 
12th  of  October,  1887.  A  copy  of  this  libel 
is  annexed  to  the  petition  for  prohibition. 
It  sets  out  the  facts  that  Lawton  was  the 
owner  of  the  steamboat ;  that  she  was  an  en- 
rol led  vessel  of  the  United  States,  duly  li- 
censed to  carry  on  the  coasting  trade ;  that 
she  had  for  twenty  years  been  engaged  in 
transporting  merchandise,  i^oods  and  commod- 
ities from  and  to  the  Ports  of  Savannah  and 
Augusta,  and  intermediate  ports  and  landings 
on  the  Savannah  River,  in  Uie  States  of  South 
Carolina  and  (Georgia ;  and  that  some  of  the 
said  goods  were  transported  by  said  steamboat 
as  one  of  the  through  lines  of  carriers,  issu- 
ing through  bills  of  lading  to  and  from  ports 
and  places  within  the  State  of  (Georgia  and 

gorts  and  places  in  other  States  of  the  United 
tates  and  foreign  countries. 
«  The  libel  then  states  that  on  the  8th  of 
October,  1887,  the  said  steamboat  left  Augusta 
for  Savannah  and  intermediate  places  on  tJie 
river  in  South  Carolina  and  Georgia,  intend* 
ing  to  load  a  cargo  chiefly  of  cotton,  being 
properly  manned  and  equipped ;  that  on  the 
lOtb  day  of  October,  having  then  on  board 
648  bales  of  cotton,  she  left  a  landing  called 
Burton's  Ferrv,  and  shortly  after  struck  on  a 
sand-bar,  ana,  notwithstanding  the  utmost 
endeavor  of  master  and  crew,  remained  there 
till  October  12th,  when  fire  was  discovered 
in  the  cotton  near  the  bow  of  the  steamboat ; 
that  the  fire  spread  with  great  rapidity,  and 
some  of  the  bales  of  cotton  had  to  be  thrown 
overboard  to  prevent  it  from  spreading  more ; 
and  after  three  hours  of  the  hsurdest  aiid  most 
hazardous  work,  the  master  and  crew  <tuo- 
ceeded  in  clearing  the  bow  of  the  burning 
cotton,  and  saving  the  vessel  and  a  portion 
of  the  earn),  but  leaving  the  vessel  much 
burned  and  damaged.  A  list  of  the  cargo 
was  attached  to  the  libel,  which  proceeded 
to  state  that  nearly  all  of  the  consignees  of 
the  cotton  lost  or  damaged  had  brought  suits 
against  the  libelant ;  and  a  list  of  the  suits 
was  also  appended  to  the  libel,  in  two  of 
which  attaichments  were  issued;  that  the 
amount  thus  sued  for,  and  the  loss  and  dam- 
age happening  by  means  of  said  fire,  exceeded 
the  value  oi  ue  said  steamboat  and  her 
freight  on  said  voyage ;  that  the  fire  was  not 
caiued  by  any  negligence  of  the  libelant,  or 
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of  the  master  and  crew,  and  that,  by  retioBO 
the  exception  against  fire  contained  latbi 
bills  of  lading  and  receipts,  the  libelant  wh 
not  liable  for  the  loss  and  damage  caused  bf 
said  fire ;  that  1  ibelant  did  not  kiu»w  the  cum 
of  the  fire  nor  had  any  information  as  to  tha 
cause,  not  being  on  board  of  the  veaael  at  the 
time ;  and  that  all  the  loss,  destruction  tod 
damage  to  the  bales  of  cotton  happeiied  bf 
means  of  said  fire,  and  that  said  w  ^nswi 
caused  by  the  design  or  neglect  of  die  libel- 
ant, but  was  solely  caused  without  hii  prir- 
ity  or  knowledge. 

After  an  allegation  that  the  Savannah  Rirer 
is  a  navigable  stream  lyinff  partly  in  Gcorpi 
and  partly  in  South  Carolina,  and  thattbe 
contracts  for  carrying  the  cotton  were  mri-  | 
time  contracts,  the  libelant  proceeded  to  ood* 
test  his  entire  liability,  under  the  Ad  of 
Congress  in  that  behalf,  and  under  the  billi 
of  lading ;  and  if  he  should  be  held  liable  i 
he  claimed  the  benefit  of  limited  liability.  I 
The  libel  concluded  with  the  usoal  pnjer  , 
for  appraisement  of  the  vessel,  and  a  muoi*  j 
tion  to  all  persons  claiming  damages  to  ap 
pear,  etc. 

The  petitioners,  who  now  oomc  to  this 
court  for  a  prohibition,  allege  that  thejiia 
cotton  factors  and  commission  mercMott^ 
residing  and  doing  business  in  Savaoaik, 
and  that  they  were  the  consignees  of  the  cot- 
ton constituting  the  cargo  of  the  said  ateia- 
boat,  except  a  few  bales.  They  state  tkit 
the  said  steamboat  was  engaged  exdnsifelj 
in  inland  navigation  of  the  Mvannah  Rim; 
between  the  Ports  of  Augusta  and  Savaaaib 
and  intermediate  ports  and  places  on  either 
side  of  the  said  river,  and  that  she  wai  ael 
a  sea-going  vessel.  They  farther  state  the 
various  suits  brought  by  them,  respectivelf* 
namely,  ten  different  suits,  mostly  in  tai 
City  Court  of  Savannah,  for  different  saia. 
amounting  in  the  aggregate  to  nearly  stxtta 
thousand  dollars;  and  that  In  all  of  Mid 
suits,  except  two  attachments,  perKNtt]  Kfv* 
ice  was  made  on  the  said  Lawton.  the  owarr 
of  said  steamboat.  The  petiti<»erB  further  ; 
state  the  filing  of  the  said  libel,  and  that  aa  ! 
appraisement  of  the  steamboat  and  Mf^ 
had  been  made,  amounting  to  a  total « 
$8,498.75,  for  which  sum  the  «dd  Lawtoa 
had  entered  into  the  usual  stipalation.  Th^ 
further  state  that  af terwvrda.  oo  the  fth  « 
April,  1888.  they  objected  to  the  Mid  diibici 
court  taking  further  cognizance  c.f  the  ciiji 
and  moved  to  dismiss  the  libel  oo  the  gioaadi 
that  the  said  court  was  withoat  Jarladietif* 
in  the  premises,  and  that  the  4lh  asctioscf 
the  Act  of  Congress,  approved  Jons  II,  iM 
on  which  the  said  action  was  based,  itW: 
constitutional  and  void ;  bat  that  the  v* 
court  overruled  the  Mid  motion  and  deM^ 
mined  to  proceed  with  the  farther  cogalvi' 
of  the  cause.  The  petitioner!  foither  ifi^ 
and  rely  upon,  the  fact  that  the  grealvptf^ 
of  the  cotton  was  shipped  by  Georgia  cos* 
signers,  from  divers  points  or  places  withi* 
the  State  of  Georgia,  to  be  transported  ti 
Savannah,  Georgia,  to  consignees  who  «m 
residents  and  citizens  of  SaTannah,  and  «ii 
the  subject  of  a  commeite  atrlctly  intaisL 

The  Act  of  CongreM  to  whidi  the  peUtloi* 
en  refer  as  being  the  Act  on  which  the  IM 
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tba  dtfenduii  in  lM>in^'  it  to  both  principal 
mnd  interest  of  the  sum  Admitted  to  be  due ; 
initettd  of  appl  jing  it  to  interest  on  the  whole 
claim  sued  for,  imd  thereby  increasing  the 
sum  oo  whidi  to  compute  sosbsequent  in- 
terest. 

We  are  of  opinion  that  in  this  matter  the 
defendant  is  right.  In  equity,  at  least,  the 
defendant  was  entitled  to  the  benefit  of  the 
sum  paid  into  court  That  sum  should  have 
been  applied  to  that  part  of  the  principal 
sum  ana  interest  whicn  was  admitted  to  be 
due.  After  the  payment  into  court,  as  before, 
interest  at  the  rate  of  twelve  per  cent  was  to 
be  computed  on  the  rest  of  the  principal. 
The  penal  rate  of  twelve  per  cent  interest  ran 
only  until  the  amount  to  be  reooTered  was 
judicially  ascertained.  Since  the  date  of  the 
decree  below,  interest  is  to  be  computed  on 
the  lawful  amount  of  the  decree  at  the  rate 
of  six  per  cent  only.  In  each  of  the  three 
cases,  therefore,  the  entry  must  be  decree  re- 
wereedf  and  eaee  remanded  with  direeiiane  to 
enter  •  decree  Jer  the  amount  cf  the  tax  found 
due  hf  the  Oireuit  Court,  imt  ap^ng  the  eum 
paid  into  court,  and  computing  tnUreet  on  the 
oalaneey  in  aeeordanee  wtth  the  opinion  cf  thie 
aourt;  the  eoete  in  thie  court  to  be  equaUjf  di- 
vided bettoeen  the  partiee, 

Mr.  Jueiiee  TMd  and  Mr.  Juetice  HarlAa 
dissented. 


JBr  Ihrte: 

JOHli  E.  QARNETT  bt  al..  PeHtioMn. 

(See  &  a  Beporter^  ed.  1-18.) 

Sec.  4  ef  the  Ad  cf  ISSH  ie  conetituHonal-- 
maritime  law  cf  limited  Uobilitg  appUeabte 
to  navigable  riwre—admiraUg  ^rieduUon^' 
Sawtmnah  River  9ul(feet  to  maritime  law. 

V  8eo.4o(tbeAeto(U8S,exteQdlnirtheIiinlted. 

liebOlty  Act  to  Te«els  med  on  a  river  tn  inhuid 

nerlgatloii,  is  a  oomtitutkNial  and  vslSd  law. 
&  Tbe  Law  of  Limited  UaUlltyli  put  of  the  marl- 

ttnw  law  of  tblscoootrj  and  Is  apiiUoable  tonarl. 

cabto  riven  above  tide-water  and  to 
In 


iL  Tbe  admiralty  aodnaritliiiejiirledlotlon  (rant- 
ed to  the  federal  foverameot  bjr  the  ConstltQtioo 
o(  the  United  States  is  not  limited  totlde-waten, 
tmi  extends  to  all  publio  oavifable  lakes  and 


4,  Hie  Savannah  Btver,  from  Its  month  to  the 
Mtbest  point  to  whlcbttii  navigable,  ii  snbjeot 
to  the  maritime  law  and  the  admiralty  jurisdlo- 
tkm  of  the  UoHad  States. 

[No.  10,  Original] 

Arguod  March  9, 10,  1S9L      Decided  Mag  MS. 

J891. 

PETITION  for  writ  of  prohibition  to  the 
Judge  of  the  District  Court  of  the  United 
States  for  the  Eastern  Division  of  the  Southern 


Hon.— lb  iiAat  pJoMS  C^  inrlMlMtoii  ctf  odmlrotty 
4e  eonSaed.   See  note  to  AUen  v.  Newberry,  IS:  UO. 

AMtojmiedUltionofetaieandUntUdStaUaeomrtM, 
mto  tmrUonf  and  cgcmeet;  ettbandJkfwofUde,atto 
eriminai  and  cevQ  SunedkiUm,~em  notee  to  United 
Stales  V.  Bevaos,  4: 404;  Ihn  Pinmas  Jelienoo,  St 
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District  of  Georgia,  to  prohibit  said  judge  from 
taking  further  cognizance  of  a  suit  instituted 
before  him  in  paid  court  in  behalf  of  Uie  owner 
of  a  steamboat  for  a  decree  for  limited  lia- 
bility for  loss  and  damage  which  accrued  by 
fire  on  said  stesmboat  in  the  Savannah  Kiver. 
Writ  of  prohibition  denied. 

Mr.  SMsael  B«  Adajna,  for  petitionen: 

Prior  to  the  Act  of  June  19, 1886.  the  limited- 
liability  legislation  of  Congress  had  no  appli- 
cation to  a  vessel  used  only  on  the  Savannah 
River,  and  In  internal  narigation. 

The  Niagara  v.  Cordee^  f&  U.  S.  21  How.  2S 
10:  47);  Moore  v.  ^mertean  rmnjp.  Oo.  66  U. 
\  24  How.  87  (16:  680) ;  The  War  Eagle,  6 
Bis8.864. 

Writ  of  prohibition  will  lie  when  the  want 
of  jurisdiction  appears  on  the  face  of  the  pro- 
ceedmgs. 

United  Statee  v.  Pftcre,  8  U.  S.  8  Dall.  121 
(1:  685);  Bt  parte  Phenix  Ine.  Ox  118  U.  S. 
6i0  (80:  274). 

The  duty  of  the  court  is  to  see  whether  the 
mntof  spisciflc  powers  is  broad  enough  to  em- 
Drsce  the  Act, 

Martin  v.  Bunter,  14  U.  8. 1  Wheat  826  (4: 
102);  Trade-Mark  Caeee,  100  U.  8.  28  (26:  561); 
Oilman  v.  Philadelphia,  70  U.  S.  8  Wall.  726, 
726  (18:  99);  United  Statee  v.  Rceee,  92  U.  8. 
220,  221  (28:  565);  Virginia  Coupon  Caeee,  114 
U.  8.804,806(29: 197);  Spraiguew.  Thompeon. 
118  U.  8.  90(80:  IKH;  Allen  v.  Louieiana,  108 
U.  S.  80  (26:  818);  Aate  Tonnage  Tax  Oaeee, 
79  U.  S.  12  Wall.  217,  219  (20:  8^,  875);  Le 
Ump  T.  Port  of  Mobile,  127  U.  8.  647  (82:  814); 
Lord  T.  OoodaU,  N.  d  P.  S.  S  Oo.  102  U.  8. 
641  (26:  224). 

The  commerce  clause  of  the  Constitution 
does  not  authorize  any  Act  by  Congress  broad 
enough  to  control  or  regulate  intenuu  commerce 
between  citizens  of  the  same  State. 

Veane  v.  Moor.  66  U.  S.  14  How.  678  (14: 
647);  Oibbone  v.  Ogden,  22  U.  a  9  Wheat  194, 
196  (6:  69,  70);  The  Daniel  BaU,  77  U.  8.  10 
Wall.  664, 665  (19:  1001,  1002);  Sande  v.  Man- 
ittee  River  Imp.  Oo.  128  U.  S.  296  (81:  151). 

The  validity  of  this  legislation  depends  upon 
the  commerce  dause. 

The  War  Eagle,  6  B\m.  866;  Lordw.  OoodaU, 
N.SP. S  Aa>.4Sawy.292;  7^ifom»i,5Fed. 
Rep.  821,  8  FM.  Rep.  867;  Be  Veetd  Ownere 
V.  Tif%eing  Oo.  26  Fed.  Rep.  170;  American 
Tranwp.  Oo.  v.  Mocre^  6  Mich.  892:  Beadrick 
T.  Virginia  d  T.  A.  L.  B.  Oo.  4S  On.  649. 

It  Is  not  in  the  power  of  Congress  to  regulate 
vessels  confined  to  internal  commerce. 

The  Tug  Oconto,  6  Biss.  468;  The  War  EagU, 
6Biss.866;  £r parte  Bomt,  109  U.  8.  681,  682 
(27:  1057);  Batdi  v.  WaUamH  Iron  Bridge  Oo. 
6  ¥td.  Rep.  829,  880;  Tale  Lock  Mfg,  Co.  v. 
/aiii49.  20  Fed.  Rep.  908;  Sonde  v.  Manieiee 
River  Imp.  Co.  128  U.  8.  296  (81:  161);  The 
MonteUo,  87  U.  8.  20  Walt  489  (22:  898). 

In  order  for  the  courU  of  the  United  States 
to  have  jurisdiction,  the  waters  must  be  nari- 
nble  waters  of  the  United  States,  which,  by 
flieaMelvcs,  or  by  their  connection  with  other 
waters,  form  a  continuous  channel  for  com- 
merce among  the  States,  or  with  foreign  coun- 
tries. 

The  Oeneeee  Chirf  t.  FUehuck,  68  U.  8.  It 
How.  448  (18:  1068);  AtUn  t.  Nombwr^JA  U. 
8.  21  How.  244  (16:  11(9;  Th$  Him  ▼.  IVfs^r, 
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any  inherent  force  of  the  maritime  law.  Ajb 
explained  in  The  Lottawanna,  the  maritime 
law  is  onl^  so  far  operative  as  law  in  any 
country  as  it  is  adopted  ly  the  laws  and  us- 
ages of  that  country ;  and  this  particular  rule 
of  the  maritime  law  had  never  been  adopted 
in  this  country  until  it  was  enacted  by  stat- 
ute. Therefore,  whilst  it  is  now  a  part  of 
our  maritime  law,  it  is,  nevertheless,  statute 
law.'  And  in  Provident  A  N,  T.  8.  8.  Co. 
V.  ffOl  Mj[g.  Co,  it  was  said:  'The  rule  of 
limited  liability  prescribed  by  the  Act  of 
1851  is  nothing  more  than  the  old  maritime 
rule,  administered  in  courts  of  admiralty  in 
all  countries  except  England,  from  time  im- 
memorial ;  and  if  this  were  not  so,  the  sub- 
ject matter  itself  is  one  that  belonjra  to  the 
department  of  maritime  law. '    p.  593  [1044] . 

**  These  quotations  are  believ^  to  express 
the  general,  if  not  unanimous,  views  of  the 
members  of  this  court  for  nearly  twenty  years 
past;  and  they  leave  us  in  no  doubt  that, 
whilst  the  general  maritime  law,  with  slight 
modifications,  is  accepted  as  law  in  this 
country,  it  is  subject  to  such  amendments  as 
Congress  may  see  fit  to  adopt.  One  of  the 
modifications  of  the  maritime  law,  as  received 
here,  was  a  rejection  of  the  law  of  limited 
liability.  We  have  rectified  that.  Congress 
has  restored  that  article  to  our  maritime  a)de. 
We  cannot  doubt  its  power  to  do  this.  As 
tlie  Constitution  extends  the  judicial  power 
of  the  United  States  to  'all  cases  of  admiralty 
and  maritime  iurisdiction, '  and  as  this  juris- 
diction is  hela  to  be  exclusive,  the  power  of 
legislation  on  the  same  subject  must  neces- 
sarily be  in  the  National  Legislature,  and  not 
in  the  State  Legislatures.  It  is  true,  we  have 
held  that  the  boundaries  and  limits  of  the 
admiralty  and  maritime  jurisdiction  are 
matters  of  judicial  cosmizance,  and  cannot 
be  affected  or  controlled  by  legislation, 
whether  state  or  national.  Gh.  J.  Taney,  in 
2%«  Steamer  8t.  Lawrence,  66  U.  8.  1  Black, 
622,  526,  527  [17 :  180,  182,  188]  ;  Ths  Lotta- 
icanna,  88  U.  S.  21  Wall.  558,  575.  576  [22: 
654,  662].  But  within  these  boundaries  and 
limits  the  law  itself  is  that  which  has  always 
been  received  as  maritime  law  in  this  country 
with  such  amendments  and  modifications  as 
Congress  may  from  time  to  time  have  adopted. 

**  It  bein^  clear,  then,  that  the  law  of  lim- 
ited liability  of  ship-owners  is  a  part  of  our 
maritime  code,  the  extent  of  its  territorial 
operation  (as  before  intimated)  cannot  be 
doubtful.  It  is  necessarily  co-extensive  with 
that  of  the  general  admiralty  and  maritime 
jurisdiction,  and  that  by  the  settled  law  of 
this  oountry  extends  wherever  public  navi- 
gation extends— on  the  sea  and  the  great  In- 
land lakes,  and  the  navigable  waters  connect- 
ing therewith.  Waring  t.  Clarke,  46  U.  8. 
5  How.  441  ri2:  226]  ;  TTis  Oeneaee  Chief  v. 
Fitihugh,  68  U.  8.  12  How.  448  [18 :  1(M«]  ; 
Jaekeon  v.  Ths  Magnolia,  61  U.  S.  20  How. 
296  [16:  9091;  dnnmereial  Tranap,  Co.  r. 
Fitghugh,  66  U.  8.  1  Black,  674  [17:  107]." 
pp.  665-657  [10241. 

•  It  being  establisned,  therefore,  that  the  law 
of  limited  liability  is  part  of  the  maritime 
law  of  the  United  8tat^  it  only  remains  to 
determine  whether  that  law  may  be  applied 
to  navigable  rivers  above  tide- water,  such  as 
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the  Savannah  River,  and  to  vessels  e&pged 
in  commerce  on  such  a  river,  like  the  stoua* 
boat  Katie,  in  this  case.  Of  this  there  en 
be  no  doubt  whatever.  The  qaestion  hu  beei 
settled  by  a  long  course  of  decisions,  wm 
of  which  are  here  referred  to.  The  Qmm 
Chief  V.  FitzhugK  63  U.  8.  12  How.  443  [II: 
10581 ;  FreU  v.  BuU,  Id.  466  [1068] ;  /adbm 
V.  ns  MagnoUa,  61  U.  8.  20  How.  296  [15: 
909]  ;  Nsleon  v.  Leland,  68  U.  8.  22  How.  48 
[16 :  269]  ;  Ths  Propeller  Commerce,  66  U.  & 
1  Black,  574  [17 :  lOT};  The  Mne  v.  Trmr, 
71  U.  8.  4  Wall.  655  [18:  4511 ;  neB^ 
74  U.  8.  7  Wall.  624  [19 :  26tf] ;  nelagk 
76  U.  8.  8  Wall.  15  [19:  365J;  The  Bmi 
BaU,  71  U.  8.  10  Wall.  657  [19:  999];  Jk 
MonteUo,  87  U.  6.  20  Wall.  480  [22:3811: 
Ex  varte  Bayer,  109  U.  8.  629  nh:  m 
In  all  of  these  cases  it  was  Le^d  that  the  ao- 
miralty  and  maritime  jurisdiction  gruted  to 
the  federal  government  by  the  iVmititato 
of  the  United  States  is  not  limited  to  tid^ 
waters,  but  extends  to  all  public  narigibli 
lakes  and  rivers.  In  some  of  the  cases  it  w» 
held  distinctly  that  this  iurisdiction  ^MiiOt 
depend  on  the  question  of  foreign  or  intatili 
commerce,  but  also  exists  whm  the  nmt 
or  contract,  if  maritime  in  character,  iindi 
and  to  be  performed  wholly  withia  a  ifatfii 
State.  Mr,  Jkietice  Clifford,  in  the  opiM 
of  the  court  in  77i«  .fi^ojl,  said :  "Prfaidpd 
subjects  of  admiralty  jurisdictioa  an  an* 
time  contracts  and  maritime  totta,  iodidtair 
captures  jure  belli,  and  selznrea  oa  witerir 
municipal  and  revenue  fwfeitam.  (L) 
Contracts,  claims  or  service,  purely  ■■<• 
time,  and  touching  rights  and  duties  ippff* 
taining  to  commerce  and  navicatioa,  m 
cognizable  in  the  admirally.  (8.)  Toti  tf 
injuries  committed  on  navijcable  witai  cf 
a  civil  nature,  are  also  cogniid>le  ii  At 
admiralty  courts.  Juriadictioa  in  tbeteMT 
case  depends  upon  the  nature  of  the 


but  in   the   latter   depends   entiRly  ^^ 
locality.    ..    .    .    Navigable  rif«n»  «■» 
emptor  into  the  sea,  or  into  the  bays  aid  filfc 
which  form  a  part  of  the  aea,  are  bat  Ml 
of  the  sea,  and  are  as  mudi  withia  thi  i'* 
miralty   and  maritime  JiHiadictioa  d  ii 
United  States  as  the  sea  itself.    IMbMB 
attend  every  attempt  to  define  the  exscCUi^ 
of  admiralty  Jurisdiction,  hut  il  csiaolli 
made  to  depend  upon  the  power  of  CMfMi 
to  regulate  commerce,  aa  oouferwd  ia  ii 
Constitution.    They    are    entirely  diiHj< 
things,  having  no  neoeasaiy  couieekiaB  n 
one  another,  and  are  confened.  la  tksD^ 
stitution,  by  separate  and  diaUnet  fM'H 
JaekeonY,  Ths  MagnoUa  mtM  m  cm  d  9^  > 
lision  between  two  steamboata  on tta  A1>^J 
River,  far  above  tide-water,  and  vHUaW 
jurisdiction  of  a  county.    A  libel  ia  iiM^ 
alty  was  filed  by  one  of  the  pntiM  ii"* 
district  court  of  the  United  Stalk  vUck^j 
dismissed  on  the  ground  of  want  of  ]■! 
tion.    This  court  revened  tin  dsoii 
maintained  the  admiralty  Juriadictioa.  ^ 
Justice  Orier,  deliveriof  the  opiaiOB  d\ 
court,  said:    "Before  the  adopUoa  d^ 
present  Constitution,  eadi  tttiie,  ia  ^^ 
erciae  of  ito  sovereim  power,  had  in  # 
court  of  admiralty,  naving  Juriidiclisaf 
the  harbors,  creeks^  Inlets  aad  puhlle  Mvlb 
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•of  Lawton  was  baaed,  and  which  thev  con- 
tend  is  unconstitutional  and  void,  is  the  4th 
section  of  the  Act  approved  June  19,  1886, 
entitled,  "An  Act  to  Abolish  Certain  Fees 
for  Official  Services  to  American  Vessels, 
and  to  Amend  the  Laws  Relating  to  Ship- 
ping Commissioners,  Seamen  and  Owners  of 
Vessels,  and  for  Other  Purposes."    24  Stat. 
79.    Bi  the  section  referrea  to,  section  4289 
of  the  Revised  Statutes  was  amended  so  as  to 
read  as  follows :    "Sec.   4289.    The  provis- 
ions of  the  teven  preceding  sections,  and  of 
section  eighteen  of  an  Act  entitled  'An  Act 
to  Remove  Certain  Burdens  on  the  American 
Merchant  liforinc  and  Encourage  the  Ameri- 
<can  Foreign  Carrying  Trade,  and  for  Other 
Purposes,  ^  approved  June  26,  1884,  relating 
to  the  limitations  of  the  liability  of  the  own- 
•ers  of  vessels,  shall  apply  to  all  sea-going 
vessels,  and  also  to  ^11  vessels  used  on  lakes 
or  rivers  or  in  inland  naviffation,  including 
•canal -boats,  barges  and  lighters."    The  pur- 
port and  effect  of  this  section  is  apparent 
from  an  inspection  of  the  original  Limited- 
Liabili^  Act  passed  March  8,  1861.    9  Stat. 
^85.    Alter  exempting  ship  owners  from  lia- 
bility for  loss  or  damage  occasioned  by  fire 
on  board  of  their  ships,  happening  without 
any  design  or  neglect  of  theirs ;  and  for  loss 
of  precious  metals  or  Jewelry  of  which  they 
or  the  masters  of  their  vessels  have  not  re- 
•ceived   written   notice;  and  declaring  that 
their  liability  shall  in  no  case  excMd  the 
value  of  their  interest  in  the  ship  and  freight 
then  pending,  for  aoy  loss,  damage  or  injury 
to  any  property  caused  by  the  master,  crew 
or  other  persons,  without  their  privity  or 
knowledge ;  and  making  other  provisions  for 
•carrying  out  the  design  of  the  Act, — a  final 
clause  is  added  in  the  words  following,  to 
wit :    **  This  Act  shall  net  apply  to  the  owner 
or  owners  of  anv  canal -boat,  barge  or  lighter, 
or  to  any  vessel  of  anv  description  whatever, 
used  in  rivers  or  inland  navigation."    The 
whole  Act  was  afterwards  carried  into  the 
Revised  Statutes  and  constitutes  sections  4281 
to   4289,    inclusive,  the  section  respecting 
precious  metals  and  Jewelry  having  been 
somewhat  enlarged  by  an  amendment  made 
in  1871.    The  final  words  of  the  Act  above 
ouoted  constitute  section  4289  of  the  Revised 
Statutes,  which,  as  before  stated,  was  amend- 
ed by  the  Act  of  1886  so  as  to  make  the  Lim- 
ited-Liability Act  apply  to  all  kinds  of  ves- 
sels, not  only  sea-going  vessels,   but  those 
used  on  lakes  or  rivers,  or  in  inland  naviga- 
tion, including  canal-boats,  barges  and  light- 
ers.   The  4th  section  of  the  Act  of  1886  also 
regulates  the  application  of  the  18th  section 
of  an  Act  approved  June  26.  1884  (28  Stat. 
57),  which  reduced  the  individual  liability 
of  a  ship  owner  for  all  debts  and  liabilities 
of  the  ship  to  the  proportion  of  his  individ- 
ual share  m  the  vessel.    This  section  reouires 
no  further  notice.    The  onlv  question  in  the 
case  therefore  is,  whether  the  4th  section  of 
the  Act  of  1886,  extending  the  Limited- Lia- 
bility Act  to  vessels  used  on  a  river  in  in- 
land navigation,  like  the  steamboat  in  ques- 
tion, is, -as  contended,  unconstitutional  and 
void. 

It  is  unnecessary  to  inquire  whether  the 
section  is  valid  as  to  all  the  kinds  of  vessels 
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named  in  it ;  if  it  ii  valid  as  to  the  kind  to 
which  the  steamboat  Katie  belongs  it  is  suf- 
ficient for  the  purposes  of  this  case.  And 
this  question  we  tnink  can  be  solved  by  a 
reference  to  two  or  three  propositions  which 
have  become  the  settled  law  of  this  country. 

It  is  unnecessary  to  invoke  the  power  given 
to  Congress  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  in  or- 
der to  find  author  ty  to  pass  the  law  in  ques- 
tion. The  Act  of  Congress  which  limits  the 
liability  of  ship  owners  was  passed  in  amend- 
ment of  the  maritime  law  of  the  country, 
and  the  power  to  make  such  amendments  is 
co-extensive  with  that  law.  It  is  not  con- 
fined to  the  boundaries  or  class  of  subjects 
which  limit  and  characterize  the  power  to 
regulate  commerce ;  but,  in  maritime  matters, 
it  extends  to  all  matters  and  places  to  which 
the  maritime  law  extends.  The  subject  has 
frequently  been  up  for  consideration  by  this 
court  for  many  years  past,  and  but  one  view 
has  been  expr^sed.  It  was  gone  over  so 
fully,  however,  in  the  late  case  of  BuUer  v. 
BoiUm  A  8.  8.  8.  Co.,  180  U.  S.  627  [82: 
1017],  that  we  cannot  do  better  than  to  quote 
a  single  passage  from  the  opinion  of  the  court 
in  that  case.    We  there  said : 

''The  Law  of  Limited  Liability,  as  we 
have  frequently  had  occasion  to  assert,  was 
enacted  by  Congress  as  a  part  of  the  maritime 
law  of  this  country,  and  therefore  it  is  co- 
extensive, in  its  operation,  with  the  whole 
territorial  domain  of  that  law.  NorvDich  A 
N.'  r.  Tranap,  Co,  v.  Wright,  80  U.  S.  18 
Wall.  104,  127  [20 :  685,  698]  ;  The  Lotta- 
'  VHinna,  88  U.  8.  21  Wall.  668,  577  [22 :  664, 
6621 ;  ns  Scotland,  105  U.  S.  24,  29,  81  [26 : 
1001,  1008]  ;  Provident  d  If.  F.  8.  8.  Go.  v. 
ffiU  mg.  Co.  109  U.  S.  578,  598  [27 :  1088, 
10441.  In  The  LottMeanna  we  said :  'It  can- 
not be  supposed  that  the  framers  of  the  Con- 
stitution contemplated  that  the  law  should 
forever  remain  unalterable.  Congress  un- 
doubtedl  V  has  authoritv  under  the  commercial 
power,  if  no  other,  to  introduce  such  changes 
as  are  likely  to  be  needed.'  p.  577  [662]. 
Again,  on  page  575  [662],  speaking  of  the 
maritime  Jurisdiction  referrea  to  in  the  Con- 
stitution, and  the  system  of  law  to  be  ad- 
ministered thereby,  it  was  said:  'The  Con- 
st! tutiDn  must  have  referred  to  a  system  of 
law  co-extensive  with,  and  operating  uni- 
formly in,  the  whole  country.  It  certainly 
could  not  have  been  the  intention  to  place 
the  rules  and  limits  of  maritime  law  under 
the  disposal  and  regulation  of  the  several 
States,  as  that  would  have  defeated  the  uni- 
formity and  consistency  at  which  the  Consti- 
tution aimed  on  all  subjects  of  a.  commercial 
character  affecting  the  intercourse  of  the 
States  wi  :h  each  ouier  or  with  foreign  states. ' 
In  The  Scotland  this  1  anguage  was  used :  '  But 
it  is  enough  to  say  that  the  rule  of  limited 
responsibility  is  now  our  maritime  rule.  It 
is  the  rule  by  which,  through  the  Act  of 
Confess,  we  Imve  announced  that  we  propose 
to  administer  Justice  in  maritime  cases. '  p. 
81  [1008].  Again,  in  the  same  case  (p.  29 
[1008]),  we  said:  'But,  whilst  the  rula 
adopted  by  Congress  is  the  same  as  the  rale 
of  the  general  maritime  law,  its  efflcapy  as  a 
rule  depends  upon  the  Statute,  and  not  upon 
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1.  Amemberof  the  Gherokee  Nation  of  Indians  !•• 
mider  the  treatiea  and  Aols  of  OongresB,  amen- 
able only  to  the  oourtsof  that  nation,  for  a  orime 
oommitted  by  him  while  a  resident  therein. 

JL  This  ooort  has  power,  npon  habeas  oorpus,  to 
inquire  as  to  the  jurisdiction  of  an  inferior  court, 
either  in  respect  to  thesubjeot  matter  or  the  per- 
son, eren  if  such  inquiry  involyes  an  examina- 
tion of  facts  outside  of,  but  not  inconsistent  with, 
the  record. 

S,   The  policy  of  Oongress  is  to  Test  in  the  courts  of 
the  Indian  nation  jurisdiction  of  all  controversies 
between  Indians,  or  where  a  member  of  the  na- 
tion is  the  only  party  to  the  proceeding. 
[No.  15,  OriirinaL] 

Suhmitted  April  £7,1891,  Decided  May  £6,1891. 

PETITION  for  a  writ  of  habeas  corpus  to 
review  a  conviction  in  the  District  Ck)urt 
of  the  United  States  for  the  Western  District 
of  Arkansas,  for  a  crime  committed  by  a  Chero- 
kee Indian  in  the  Cherokee  Nation.     Granted, 


Statement  by  Mr,  Justice  Bro 

This  was  a  petition  for  a  writ  of  habeas 
corpus.  Petitioner  averred  that  on  the  Wth 
day  of  October,  1890,  he  was  indicted  in 
the  District  Court  of  the  United  States  for 
the  Western  District  of  Arkansas,  and  subse- 

Suently  tried,  convicted  and  sentenced  to  the 
Detroit  House  of  Correction  for  three  years, 
for  the  crime  of  adultery  in  .the  Indian  coun- 
try. He  further  stated  that  he  was  **a  Cher- 
okee Indian  by  blood,  and  a  reco^ized  mem- 
ber of  the  Cherokee  Tribe  of  Indians,  and 
resided  at  the  time  of  his  arrest  for  the  crime 
aforesaid  in  the  said  Cherokee  Nation,  where 
the  said  crime  is  alleged  to  have  been  commit- 
ted ;  that  he  has  resided  in  the  said  Cherokee 
Nation  all  his  life ;  .  .  .  that  he  verily 
believes  that  the  said  district  court  had  no 
iurisdiction  of  his  person,  he  being  a  Chero- 
kee Indian  by  blooa  and  a  resident  of  the 
Oherokee  Nation  and  subject  to  the  exclusive 
jurisdiction  of  the  laws  of  said  nation  for  the 
<Time  aforesaid.**  The  indictment,  a  copy 
•of  which  was  annexed  to  the  petition,  chars^ed 
that  "John  Mayfield,  on  the  first  day  of  Jan- 
uary, A.  D.  1890,  at  the  Cherokee  Nation, 
in  the  Indian  country,  within  the  Western 
District  of  Arkansas  aforesaid,  did  conmiit 
the  crime  of  adultery  with  one  Mollie  Phil- 
lips, a  white  woman,  and  not  an  Indian,  and  a 
single  woman,  by  him,  the  said  John  May- 
field,  having  then  and  there  carnal  knowi- 
-edge  of  the  body  of  the  said  Mollie  Phillips, 
the  said  John  Mjsyfield  beinff  then  and  there  a 
married  man,  and  then  ana  there  having  a 
lawful  wife  alive  other  than  the  said  Mollie 
Phillips,  and  the  said  John  Mayfield  and  tiie 
•said  Mollie  Phillips  not  being  then  and  there 
lawfully  married  to  each  other.**  Upon  the 
kearing  it  was  admitted  by  the  district  at- 
torney who  tried  the  case,  which  admission 
also  had  the  approval  of  the  district  judge, 
that  upon  the  trial  of  the  case  "the  evidence 
-showed  defendant  to  be  one-fourUi  Indian  by 
blood,  and  a  citizen  of  the  Cherokee  Tribe  of 
Indians,  and  that  he  was  lawfully  married  to 
«  white  woman  by  blood ;  and  that  Mollie 
Phillips,  with  whom  the  crime  of  adultery 
was  charged  to  have  been  committed,  was  a 
'white  woman  bv  blood ;  and  that  tkey  both 
resided  in  the  Dlinois  District  of  the  Cherokee 


Nation,  Indian  Territory,  wX  the  thne  d  fti 
commission  of  the  adult^  of  which  Msjidi 
was  convicted. 


Meure,  Van  H, 
Fox  for  petitioner. 
Mr.  Wm 

for  the  United  States. 


Wfannffig  Mid  D— sE 


m.  A.  Kaiirjt  Amistaml  AUif-Gm^ 


Mr.  Justice  Brown  delivered  tlie  opiiki 
of  the  court : 

Petitioner  was  indicted  for  a  violatin  cf 
the  third  section  of  the  Act  of  March  8,  Iffif 
(24  Stat.  686),  entitled  **  An  Act  to  Amead 
an  Act  Entitled,  'An  Act  to  Amend  Sectioi 
Fifty. three  Hundred  and  Fifty-two  of  tki 
Revised  Statutes  of  the  United  SUtes,  ioBtf- 
erence  to  Bigamy,  and  for  Other  PnrpoM^' 
Approved  March  Twenty-second,  Eightn' 
Hundred  and  Eighty-two.^  The  section  nsdi 
as  follows :  "  That  whoerer  commits  adnltoy 
shall  be  punished  by  imprisonment  ii  tM 
penitentiary  not  exceeding  three  yean;  til 
when  the  act  is  committed  oetween  a  msiM 
woman  and  a  man  who  is  onmarried,  boUi 
parties  to  such  act  shall  be  deemed  gaittyd 
adultery ;  and  when  such  act  it  cooiBittei 
between  a  married  man  and  a  woman  wko  ii 
unmarried,  the  man  shall  be  deemedniltf 
of  adultery."  Rev.  State.,  sec.  SSa,  M 
which  this  is  an  amendment,  provided  fSorthi 
punishment  of  bigamy  wh^  committed  "|p 
a  Territory,  or  other  place  over  wUck  tte 
United  States  have  exclusive  larisdicte.* 
But  the  applicability  of  the  Act  of  Mufk 
1887,  to  this  case  is  apparent  from  sec.  tl4L 
title  28,  chapter  i,  entitled  "  Ooverameit  c 
Indian  Country,"  which  reads  as  folkm: 
**  Except  as  to  crimes  the  punishmeot  if 
which  IS  expressly  provided  for  in  this  tith 
the  general  laws  of  the  United  States  si  H 
the  punishment  of  crimes  committed  in  my 
place  within  the  sole  and  exclusive  jllridi^ 
tion  of  the  United  States,  except  the  DiHrid 
of  Columbia,  shall  extend  to  the  late 
country." 

It  was  held  by  this  coort  in  UmteiBm 
V.  Boffers,  40  U.  S.  4  How.  M7  [U :  \M, 
that  the  Indian  tribes  residing  withU  IH 
territorial  limits  of  the  United  Statu  «• 
subject  to  their  authority,  and  when  Ai 
country  occupied  by  them  is  noi  withii  tti 
limits  of  any  one  of  the  Statea,  OongreHMJi 
by  law,  punish  any  offense  committed  Afli 
no  matter  whether  the  offender  be  a  whlUMi 
or  an  Indian.  The  doctrine  of  this  cMt  i^ 
subsequently  reaffirmed  in  the  cases  sf  A* 
Cherokee  Tobacco,  78  U.  S.  11  Well.  M  [M: 
227J  ;  United  States  t.  Kagamm,  118  U.  & 
875X80:228],  andJSv|NWt«  Owtl^lOlO. 
S.  m  [27:  1080]. 

Did  the  case  rest  here  there  ooaM  be  M 
doubt  of  the  proprietor  of  Uiia  convicte 
but  the  very  next  section,  214ft,  as  aiiaiM 
bv  the  Act  of  Feb.  18,  1879  (18  Stat  M 
818),  contains  an  important  qnaliflcaticA  H 
the  general  language  of  seetioo  2145,  ai  W* 
lows:  **The  precraing  section  shall  DOtIi 
construed  to  extend  to  [crimoa  commlttod  If 
one  Indian  against  the  peraon  or  propertj  « 
another  Indian,  nor  to]  any  Indian  cooBiil- 
ting  any  offense  in  the  Inaian  ooontrr  «!• 
has  been  poniahed  l^  the  locel  law  of  ike 
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bl9  iraten,  oonnedad  with  the  sea.  Thii 
Jurisdiction  was  exercised  no;  only  over 
riTers,  creeks  and  inlets,  which  were  oound- 
aries  to  or  passed  through  other  States,  hut 
also  where  they  were  wholly  within  the 
State.  Such  a  distinction  was  unknown,  nor 
(as  it  appears  from  the  decision  of  this  court 
in  the  case  of  Waring  t.  Clarke^  4<l  U.  S.  5 
How.  441  [12:  226J),  had  these  courts  been 
driven  from  the  exercise  of  jurisdiction  over 
torts  committed  on  navigable  water  within 
the  body  of  a  county,  by  the  jealousy  of  the 
common- law  courts.  When,  therefore,  the 
exercise  of  admiralty  and  maritime  Jurisdic- 
tion over  its  public  rivers,  ports  and  havens 
was  surrendered  by  each  State  to  the  govern- 
ment of  the  Inited  States,  without  an  ex- 
ception as  to  subjects  or  places,  this  court 
cannot  interpolate  one  into  the  Constitution, 
or  introduce  an  arbitrary  distinction  which 
has  no  foundation   in  reason  or  precedent.  ** 

In  NeUon  v.  Leland  the  same  conclusion 
was  reached,  and  the  same  doctrine  main- 
tained. That  was  also  a  case  of  collision 
between  a  steamer  and  a  flat-boat  on  the 
Tazoo  River,  which  lies  wholly  in  the  State 
of  Mississippi,  and  empties  into  the  Mis- 
sissippi River. 

In  the  case  of  Th$  PnpdXtT  Cammmrce  it 
[IT]  was  held  that  in  order  to  bring  a  case  of 
collision  within  the  admiralty  Jurisdiction 
of  the  federal  courts  it  is  not  necessary  to 
show  that  either  of  the  vessels  was  engaged 
in  foreign  commerce,  or  conmierce  between 
the  States.  Maritime  torts,  such  as  collision, 
etc,  committed  on  navigwble  waters  above 
tide- water,  are  cognizable  in  the  admiralty, 
without  reference  to  the  voyage  or  destina- 
tion of  either  vessel. 

In  the  case  of  The  Beffoit  it  was  decided 
that  on  an  ordinary  contract  of  affreightment 
the  shipper  has  a  maritime  lien  which  may 
be  enforced  in  the  admiralty  courts,  altnougn 
the  contract  be  for  transportation  between 
ports  and  places  within  the  same  State,  pro- 
vided it  be  upon  navigable  waters,  to  which 
the  general  jurisdiction  of  the  admiralty  ex- 
tends. 

In  thecaseof  TheM(9iUeth,  it  was  held  that 
F6x  River,  in  Wisconsin,  is  a  navigable 
river,  although  made  such  by  artificial  im- 
provements, and  that  a  steamer  naviirating 
the  same  is  subject  to  ttie  laws  of  the  Unitea 
States  with  regard  to  the  enrollment  and  li- 
cense of  vessels,  and  is  liable  to  be  proceeded 
against  in  admiralty  for  non-compliance 
with  such  laws. 

In  &  parU  Boptr  It  wai  decided  that  the 
admiralty  extends  to  a  steam  canal -boat  in 
case  of  collision  between  her  and  another 
canal-boat,  whilst  the  two  boats  were  navi- 
gating the  niinois  and  Lake  Michigan  Canal, 
although  the  libelant's  boat  was  bound  from 
one  place  in  Dlinois  to  another  place  in  the 
same  State.  Mr.  JusHa  Blatchford,  de- 
livering the  opinion  of  the  court  in  that  esse, 
said :  ^Within  the  principles  laid  down  by 
this  court  in  the  cases  of  73k«  I>anid  BaU,  Tl 
U.  a  10  Wall.  557  [19:  0M1.  and  The  Mon- 
Iatt9,  87  U.  S.  90  Wall.  480  [22:  8911.  which 
extended  the  salutary  views  of  admiralty 
Jurisdiction  applied  In  Tk$  Qene$ee  Ohirf  v. 
>M^tgk,  68  U.  8.  12  How.  448  [18:  1058]  ; 
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Themner.  Trewr,  71 U.  8.  4  Wall.  555  [18: 
451],  and  The  EagU,  75  U.  a  8  Wall.  V^ 
[19 :  8651,  we  have  no  doubt  of  the  Jurisdlc* 
tion  of  the  district  cotirt  In  this  case.  Kay« 
Igable  water  situated  as  this  canal  is,  used 
for  the  purposes  for  which  it  is  used,  a  high 
way  for  conmierce  between  ports  and  places 
in  different  States,  carried  on  by  vessels  such 
as  those  in  Question  here,  is  public  water  of 
the  United  States,  and  within  the  legitimate 
scope  of  the  admiralty  Jurisdiction  conferred 
by  the  Constitution  and  statutes  of  the  United 
States,  even  though  the  canal  is  wholly  arti* 
ficial,  and  is  wholly  within  the  body  of  a 
State,  and  subject  to  its  ownership  and  con* 
trol ;  and  it  makes  no  difference  as  to  the  Jur- 
isdiction of  the  district  court  that  one  or  the 
other  of  the  vessels  was  at  the  time  of  the 
collision  on  a  voyage  from,  one  place  in  the 
State  of  Illinois  to  another  place  In  that 
Sute.  The  Beffasi,  74  U.  S.  7  Wall.  624 
[19:  266]." 

In  view  of  the  principles  laid  down  in  the 
cases  now  referrea  to,  we  have  no  hesitation 
in  saying  that  the  Savannah  River,  from  its 
mouth  to  the  highest  point  to  which  it  is 
navigable,  is  subject  to  the  maritime  law 
and  the  admiralty  jurisdiction  of  the  United 
States.  It  follows,  as  a  matter  of  course, 
that  Congress,  having  already,  by  the  Act 
of  1851,  amended  the  maritime  law  by  giving 
the  benefit  of  a  limited  liability  to  the  ownera 
of  all  vessels  navigating  the  oceans  and  great 
lakes  of  the  country,  and  withholding  it 
from  the  owners  of  vessels  used  in  rivers  or 
inland  navigation,  was  perfectly  competent 
to  abolish  that  restriction  in  1886,  and  extend 
the  same  beneficent  rule  to  the  latter  clasa 
also.  We  think  that  the  Act  in  question^ 
namely,  the  4th  section  of  the  Act  of  1886^ 
is  a  constitutional  and  valid  law. 

As  regards  the  steamboat  itself,  and  th» 
business  in  which  she  was  engaged,  in  view 
of  the  authorities  already  refeired  to,  there 
is  not  the  slightest  doubt  that  the  case  waa 
one  within  the  admiralty  jurisdiction.  Tba 
steamboat  was  a  regularly  enrolled  and  11* 
censed  vessel  of  the  United  States,  and  ws» 
engaged  in  maritime  commerce  on  the  Sa- 
vannah  River,  one  of  the  navigable  riven  of 
the  United  States. 

The  writ  qf  prohibHion  i$  denied. 


Ex  Pdrte: 

In  the  Matter  of  JOHN  HATFIELD, 
FeUtUnur. 

(Bee  &C  B0porter^ed.lOr-UU 


Indian,  amenabie  only  te 

ikie  court  te  inquire  upon 
Juriedictien  iff  tf^er' 


^Indian  m- 
eerpueaeta 


Vaxm.—Ae  to  Tndkme  amd  Jndkm  CHbet, 
etatm  and  righte;  ^irtef  ietlofi  ond  eontret 
note  to  Worcester  v.  Oeorgla.  8e  4M. 


tngutred  into  by 
V.  Hsmfltoo,  1:  Ml 


andbywhai  juiote:  what  waaiy  be 
Of.   Bee  note  to  United  8cat(» 
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mote  to  Wu  parte  OeMU^WiWL 


BtJFBxn  CouBT  QT  THB  UiiinD  Statu. 


Id  tho  countrr  In  which  memben  of  the  nktion  2fi^im.  181  XJ.  B.  170  [SS :  118]  ;  A  Bmb, 

br  nMlvftr  or  bv  adoption  iball  be  the  only  181   U.  S.  387  [88 :  ISO].    In  A  Oadtf, m 

^In.'  U.  8.  280  m-.  ISO].  It  was  lield  dlraH;. 

The  (hlr^-flnt  section  of   said  Act  also  Out  where  ue  petitioner  bad  beed  ec — ""* 

_.   ... — ,._._,> — . .. '-"-gpara-  fw  a  ooatenipt,  he  was  at  libei^,  '  .      , 

United  pllcatioii  for  a  writ  of  habeas  vxfut,  k 


Btalea  which  pn^lbit  crimes  and  misdemeao-  the  record,  wbfcb  went  to  show  that  the  oobI 
ors  lo  SDY  place  within  the  sole  and  excluBlre   was  without  Jurisdiction. 

grisdlction  of  the  United  States,  except  In  Upon  the  facta  of  this  case,  whldi  ste  fiDr 
e  District  of  Oolumbla,  and  all  laws  relet-  dlscuBsed  In  the  briefs  of  counsel,  the  p^ 
ing  to  national  banking  associations,  shall  tioner  ie  entitled  to  his  discbarge.  Sifti- 
have  the  same  force  and  effect  in  the  Indian  tion  far  a  writ  <^  luihtat  eerpuM  it  timfin 
Territory  as  elsewliere  in  the  United  States ;  profited. 

but  nothing  In  this  Act  shall  be  so  construed  

as  to  deprive  any  of  the  courts  of  the  cItII- 

ized  nations  of  exclusive  Jurisdiction  over  -RnRirRT  t)  vnTnrrr  _  .t     iva  ^  >. 

all  cases  arising  wherein  members  of  said   KOBBRT  P.  VOIGHT  w  al..  JWl  fc  *..  ^ 

nstions,  whether  bv  treaty,  blood  or  sdop-  ^    „      * 

tion,  are  the  sole  partleB,  nor  so  as  U.  Int^-  »■  T.  WRIGHT. 

fere  with  tho  right  and  power  of  said  civil-  — „o  „  -        .    .     .  __ 

Ized  nations  to  punish  said  members  for  vio-  0eo8.aEwJrtBrt  ed.»«J 

lation  of  the  statutes  and  laws  enacted  by 
their  national  councils  where  sucb  laws  are 
not  contrary  to  the  treaties  and  laws  of  the 
United  SUtes." 

The  policy  of  Congress  has  evidently  been 
to  vest  in  the  inhabltanU  of  the  Indian  coun-      p^„otBand  iDdustnes  ol 
try  such  power  of  self-government  as  waa      ^  «,  own  woduola  and  indastrtes. 
thought  to  be  consistent  with  the  safety  of  ^   TbeVlrHnial-wof  l«n.o<wpeUla( 
the  white  popnlation  with  which  they  msy      uonof  aU  flour  bmuibt  IntDtSithw—— 
have  come  in  contact,  and  to  encourage  them      feradtor  sale  tbenlii,  and  the  parvMtofsfei 

as  tar  as  possible  in  raising  themselves  toour      -     -    '  --  -        •    ■■--^ 

standurd  of  civilization.      We  are  bound  to 
recognize  and  respect  such  policy  and  to  con- 
strue the  Acta  of  the  legislative  authority  In  fNo.  99l] 
consonance  therewith.    The  general  object  of   Submitted  Sin.  tS,  1S90.    Dteidii  MtgK.tOL 
these  Statutes  is  to  vest  in  toe  courts  of  the 

nation  iurlsdlction  of  all  controTetaies  be-  TN  ERROR  to  tbe  OorporUton  Ooort  f(  Ht 
tween  Indians,  or  where  a  member  of  the  i.  Gltf  of  Norfolk,  titiOe  of  Tilfioii,  M  ■•■ 
nation  Is  the  only  party  to  the  proceeding,  view  a  lodgment  in  famrof  pbhidfl  wtas 
and  to  reserve  to  the  courts  of  the  United  for  the  miction  of  floor  under  tbs  Vh|kii 
States  Jurisdiction  of  all  actions  to  which  ita  Iaw  ot  1867.  StMited. 
own  citizens  are  parties  on  either  side.  The  facia  are  stated  is  the  oplolan. 

It  is  needless  to  say  that  the  fact,  it  it  be  Mr.  J»H*n  E.  Hnath  iv  [lUndblB 
a  fact,  that  the  laws  of  the  Cherokees  make  error. 

no  provision  for  the  punishment  of  the  crime       Ho  brief  Died  t<x  defndant  In  biw. 
of  adult«rT,  would  not  extend  to  the  courts 

of  the  United  States  a  power  to  punish  this  JA-.  JtuMw Brkdlay  dellnnd  OMe^sto 
crime  that  did  not  ottaerwise  exist.    As  Hay-   of  the  court : 

field  was  a  member  of  the  Cherokee  Nation  This  wss  an  action  bnmcht  la  IMI,  la' 
by  adoption,  if  not  by  natirity,  and  was  the  lustice'scourtlnNorfolk,  &teofTiifl*l^ 
sole  party  to  these  proceeding,  we  think  It  by  Wright,  the  defmdaat  In  amr.  v''* 
is  clear  that  under  the  treaties  and  Acts  of  the  plaintlffB  In  error,  R.  P.  Volsfat20a, 
Congress  he  Is  amenable  only  to  the  courta  to  recover  fifteen  dollars  for  ttea  allMri  H 
of  the  nation,  and  that  his  petition  should  be  be  due  tothe  plalntlltfor  fnapiKtloaoriMK 
granted.  Judgment  was  rendered  for  the  plalntlC  >^ 

The  point  Is  taken  In  the  brief  submitted  an  appeal  taken  to  tba  Corpocadon  CMt« 
by  the  Attome;-Oeneral  tbat  the  supreme  the  City  ri  Norfolk,  by  whloioonrtthsMr 
court  baa  no  power  to  consider  this  question  ment  was  afBimed.  This  bainc  the  H|M 
upon  an  appllcatioQ  for  a  vrrlt  of  habMs  court  of  the  State  In  whldt  a  tfidskn  ia  tt 
corpus.  This  court  has  held,  however,  in  a  suit  could  be  had,  awrlt  of  onrtn  theaM 
multitude  of  cases,  that  it  bad  power  to  in-   was  sued  out  of  this  court,  and  the  csH  h 

Jjulre  with  regard  to  the  Jurisdiction  of  the  now  htoa  lor  review.  Tho  quealkB  la  t» 
Dferlor  court,  eittier  In  respect  to  the  subject  case  has  reapect  to  the  oonrtltntlcaBliffifi 
matter  or  to  the  penon,  even  tf  sucb  Inqulir  law  of  Virginia,  passed  in  Uai^  1811.  tff 
Involved  an  examination  of  facta  ontslda  of,  which  tt  was  declared  as  ftdlowa ;  *  (1)  AH 
but  not  inconsistent  with  the  record.  Jfe  Sour  brought  Into  this  State  aaci  dm' C 
rarfa  TerseT.  75  U.  S.  8  Wall.  8fi  [19 ;  883] ;  sale  therein  ahall  be  rerlewed.  and  teM  •■ 
2b  parU  nroinia,  100  U.  S.  389  [3S:  S7e1  ;  Virginia  Inspection  naitad  OvaH.  A 
EgparU  Caril,  106  U.  S.  SSI  [37 :  288]  ;  Ai  Any  person  or  peraods  nlllnc  wciMMir  ' 
juris  TaHrnrngh.  110  U.  S.  661  [28:  «74l:  A  self  such  Sour  wlthoatiartawarlMpM 
parU  B^tlott,  118  D.  S.  828  [88:  lOOB]  ;  ib   aa  prorlded  In  tho  pneedlaf  aetki,  * 

tta  uiD.    ' 


Voionr  V.  Wright. 
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bt  Anod  the  fum  of  five  dollars,  for  the  use 
cf  the  OomroonwealthL  for  each  barrel  so  sold 
or  offered  for  sale. "  This  law  was  afterwards 
carried  into  the  Code  of  1878,  constitating 
the  lOth  and  11th  sections  of  the  86th  chapter 
(tf  the  said  Coda.  The  laws  also  gare  to  the 
Inspector  a  fee  of  two  cents  for  each  bairel 
inspected.  There  was  no  law  reqairing  floor 
manafactuxed  in  Virginia  to  be  thus  in- 
spected as  a  condition  of  selling  it  or  offer- 
ing it  for  sale,  though  bj  the  Inspection  Laws 
of  the  State  manuiacturers  of  flour  might 
have  their  flour  so  inspected  if  they  saw  fit 
It  maj  be  proper  to  add  that  the  law  in  ques- 
tion u  now  repealed. 

On  the  trial  of  the  cause  in  the  corporation 
court  the  following  bill  of  exceptions  was 
taken,  to  wit: 

"Be  it  remembered  that  upon  the  trial  of 
this  cause  the  following  statement  of  facts 
were  amed  between  the  parties,  to  wit :  The 
]  following  facts  are  agreed  in  this  case  to  have 
the  same  force  ana  effect  as  if  regularly 
proved  br  competent  proof : 

**  Ist.  The  plaintiff  is  the  flour  inspector  for 
the  City  of  Norfolk,  duly  appointed  and 
commissioned  as  such. 

**dd.  The  defendants  are  wholesale  grocery 
merchants,  conducting  their  business  in  the 
said  city. 

**8d.  The  bill  of  the  plaintiff  is  for  the 
Inspection  of  700  barrels  of  floor  belonging 
to  tne  defendants,  and  brought  Into  this  State 
from  other  States,  and  inspected  as  required 
by  chap.  86  of  the  Code  of  Virginia,  edition 
1878,  before  the  same  was  sold  or  offered 
for  sale  and  after  the  same  was  placed  in  his 
storehouse. 

**And,  to  maintain  the  issue  on  his  part, 
the  plaintiff  and  appellee,  B.  T.  Wright, 
read  the  sections  of  the  Statute  of  Virginia, 
as  set  forth  in  chapter  86  of  the  Code  of 
Virginia,  edition  of  1878,  in  relation  to  the 
iosp«ctiun  of  flour  brought  Into  this  State 
from  sister  States,  and,  to  maintain  the  issue 
on  their  part,  the  appellanta  and  defendants, 
R  P.  Voight  &  Co.,  read  from  the  com- 
mercial clause  of  the  Constitutioo  of  the 
United  Sutes,  via.,  art  L,  sec.  8th,  clauses 
1  and  8,  and  section  10,  clause  9,  and  art 
IV..  sec  2,  clause  1,  and  insisted  that  the 
said  sections  of  said  Statute  of  the  State  of 
Virginia  are  in  conflict  with  the  Constitu- 
tion of  the  United  States;  but  the  court 
overruled  the  obiections  of  the  said  R.  P. 
Voight  &  Co.,  ana  expressed  the  opinion  that 
the  said  Statute  of  the  State  of  Virginia  is 
not  in  conflict  with  the  said  Constitution  of 
the  United  States,  and  thereupon  gave  ludg- 
ment  for  the  plaintiff ;  and  to  this  opinion  of 
the  court  the  defendants,  R  P.  Voight  &  Co. , 
br  their  counsel,  except  and  pray  that  this 
bill  of  exceptions  may  be  signed,  sealed  and 


ide  a  part  of  the  reooid  in  this  case,  which 
is  aoooralngly  done. 

*D.  Tooker  Brooke,  [Seal]. 

"  JvidgB  Oorpotmtioii  Ooort  of  the  City  of 
Norfolk,  Va." 

The  State  of  Virginia  has  had  a  system  of 
Inspection  Laws  from  an  early  period ;  but 
thsT  have  related  to  articles  proouoed'  in  the 
0CaM^  and  tin  aaia  purpose  of  the  inqwc- 
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tion  required  has  been  to  prepare  the  articles  [' 
for  exportation,  In  order  to  preserve  the  credit 
of  the  exports  of  the  State  In  foreign  markets, 
as  well  as  to  certify  their  genuineness  and 
purity  for  the  beneflt  of  purcEMers  generally. 
OMtfJvitici  Marshall,  In  OMom  v.  Ogden, 
said :  ^'The  object  of  Inspection  Laws  is  to 
improve  the  quality  of  articles  produced  by 
the  labor  of  a  count^ ;  to  flt  them  for  exporta* 
tion,  or,  it  may  be,  for  domestic  use. '  22  U. 
S.  9  Wheat  2(»  [6 :  71].  In  Brown  v.  Mary- 
land, speaking  m  the  time  when  inspection 
is  made,  he  aouls :  "Inspection  Laws,  so  far 
as  they  act  upon  articles  for  exportation,  are 
senerally  executed  on  land  before  the  article 
IS  put  on  board  a  vessel ;  so  f ai  as  they  act 
upon  importations,  they  are  generally  exe- 
cuted upon  articles  which  are  landed.  The 
tax  or  duty  of  inspection  is  a  tax  which  is 
frequently,  if  not  nlways,  paid  for  service 
rformed  on  land."  26  U.  B.  12  Wheat  419 
6:  678].  Whilst,  from  the  remark  of  the 
^  ief  justice  last  cited.  It  would  appear  that 
inspection  may  be  made  of  Impoited  goods, 
as  well  as  goods  intended  for  export  vet  in 
what  nuumer  and  to  what  extent  this  may  be 
done,  without  coming  In  collisiop  with  the 
power  of  Congress  to  regulate  foreign  and 
interstate  conmierce,  may  oe  somewhat  difli* 
cult  to  explain  with  precision.  In  the  case 
of  BB(fpU  V.  Omnpaanie  04nirale  lYanMtlan* 
tiqtu,  107  U.  S.  69  [27 :  888],  it  was  held  by 
this  court  that  a  law  of  the  State  of  New 
York  imposing  a  tax  upon  alien  passengers 
coming  by  vessel  from  a  foreign  country  to 
the  Port  of  New  York  is  a  regulation  of 
foreign  commerce,  and  void,  although  it  was 
declared  by  the  title  of  the  law  to  be  "  An 
Act  to  Raise  Money  for  the  Execution  of  the 
Inspection  Laws  of  the  State ;"  which  laws 
authorised  passengers  to  be  inspected  In  order 
to  determine  who  were  criminals,  paupers, 
lunatics,  orphans  or  infirm  persons,  witnout 
means  or  capacity  to  support  themselves,  and 
subject  to  become  a  publ  Ic  charge.  It  is  true 
that  the  law  was  held  to  be  not  an  Inspection 
Law,  because  such  laws  have  reference  only 
to  personal  propertv,  and  not  to  persons.  But 
the  question  Is  still  open  as  to  the  mode  and 
extent  In  which  State  Inspection  Laws  can 
constitutionally  be  applied  to  personal  prop-  f^^ 
erty  Imported  from  abroad,  or  from  another  ' 

State,  —whether  such  laws  can  go  beyond  tho 
identification  and  regulation  or  such  things 
as  are  directly  injurious  to  the  health  and 
lives  of  the  people,  and  therefore  not  entitled 
to  the  protection  of  the  conmieroial  power  of 
the  government  as  explained  sad  dis* 
tinguiflhed  In  the  case  of  OruUher  v.  Km* 
<«^.  [pot(,  p.  6491,  lust  decided. 

It  may  be  remarked.  In  passfr  that  Id 
the  noU$  to  Turner  v.  Maryland,  107  U.  & 
88,  61,  68  m:  870,  876,  8761,  prepared  by 
Mr.  /kjMm  Blatchford.  In  which  Is  contained 
a  list  of  the  various  Inspectioo  Laws  of  the 
different  States,  we  do  not  observe  any  laws 
whidi  seem  to  provide  for  the  inqMCtioii  of 
articles  other  than  those  whi^  are  the  prod* 
uee  of  the  State,  and  this  generally  with  a 
view  to  preparing  them  for  exportatiott. 

But,  be  this  as  it  may,  and  without  il- 
tempting  to  lay  down  any  specffle  pvoposl- 
tion  oa  this  somewliat  diflUcolt  sabjeot,  ttiers 
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la  enooxb  In  the  cue  before  as  to  decide  it  ANNA  U.  CARPENTER,  Ftf.  te  At^ 

on   ntisfactorj  grounds,    without    passing  e. 

npon  lie  general  right  of  the  8t*t«  to  in-  maRIA  E.  STRANGE.  iDdiTUntllTadM 

■pect  imporls  or  the  qualifications   to  which  Eiecutrix    of    A/P    MyvKT' 

il  must  necessarily  be  subject.    The  law  in  Deceased   ■mr  i^^         '''' 

question  is  s  discrlmiastiDg  law,    and  re-  ' 

quires  the  Inspection  of  Qour  brought  from 

other  States,  when  such  Inspection  fs  not  re-  fBee  8.  C.  Beportert  eO.  V-IBU 

quired  for  flour  manufactured  In  Virginia,  ,    ,  .,^, 

This  aspect  of  the  case  brings   it  directly  ■™"«(i*t<w.*e*Jwi'jPMn«i«f  »(afa«Mfi-Jk. 

within  the  principle  of  Brimmers.  BAman.  fralgualion--^eett(fttat»jii^Mi»tk» 

188  D.  8.  78  [84:863],  decided  at  the  present  <t*»3talt-jvdemmUagititutaia!iilHt,tlm 

term.    The  law  in  question  in  that  case  was  ""^"fw  *«  "P""^  Stat»-<,ltetiM  wrfri 

another  Statute  of  Virginia,  making  It  un-  mU-jwttdiebm  ef  antrt  ^  ekmuttf^ 

lawful  to  sell  within  the  State  any  fresh  ««.  "*«"  *«»  "o*  •/««  *»»*  *■  «"!»• 

meata    (beef,    veal  or  mutton)    elanghteied  State- trarumpt,  hou,  atiAatticaUi 

one  huadred  miles,  or  over,  from  the  place  ,,_.,. 

at  which  It  might  be  offered  for  sale,  until  *"  J^15'L?,'^.S°"'i.^.?J!f"°'*~"*J? 

Tided   in  the  Act     Mr.   JimIkk  Harlan,  de-  oourt  juitodloUontoi      >^-™^ 

liverlng  the  opinion  of  the  court  in  t^at  case,  onuit. 

said:    ^Undoubtedly,  a  State  may  establish  g_  a  huteneDt  to  - . 

regulations  tor  the   protection  of  its  people  UonoIUie subject i™»™..u-™b 

a^inst  tbe  sale  of  unwholesome  meate.  pro-  in^  upon  the  parUM  tberewTtDrsttttta'i 

Tided  such  regulations  do  not   conflict  with      Statebetr -  -  ... 

the   powers   conferred    by   the   Constitution  matter  an 

upon  Congress,  or  Infringe  rights  granted  6r  nieTsutt. 

secured  by  that  instrument.     But  it  may  not,  S.    A  Jadgment  of  a  state  oonrt  iDfannafKnt- 

under  the  guise  of  exerting  its  police  powers,  itor  agalmt  an  exeoutrlz  tor  tbe  ncoiwr'' 

or  of   ensctlng  Inspection  Laws,  make  dls-  monersBKalnar  the  eatate,tbepartleib(twda- 

criminations  against  the  products  and  Indus-  '^^  '^  *^  ^tate  which  wn  tte  dOBldl  rf  Oi 

tries  of  some  of   the  SUtes  in  favor  of   the  ««|tttor.aiidUieoourthartii»Jurts«o»l««(lli 

products  and  industries  of  its  own  or  of  other  >»^*'  .ff"*  i^f?**!?  "•■?*•''  ~*S 

States.    The  owner  of  the  meats  here  In  ques-  ^^i^^^^^J^^TUSl^^ 

tion,    although    thay    were    from    animals  rmuS?^.SrZS?«^22!<SS?2Si 

Slaughtered   Tn   Illinois,     had      the     right.  ^*betwee»the-mep.rUeaft«».««P-. 

under  the  Constitution,  to  compete  in  the  i.  where.  i™stee««  iikleWeS to tfc.»«- 

markets  of  Virginia  upon  Ifirms  of  equality  t,^  ,„  b                      ™»™«  to  «■  («*i- 

with  ttie  ownere  of  like  meats,  from  animals    


slaughtered  In  Virginia  or  elsewhere  within      iTon.— AstoM 

one  hundred  miles  from  the  place  of   sale,  lo  Bank  ol  nnlted  n , 

Any  local   regulation  which   In  terms  or  by      Alio  atoppclby  jMl0ia«at,aeaiM 

Its  necessary  operation  denies  this  equality  Nizon.ii:  IOGIl 

In  the  markets  of  a  State  Is.  when  applied  to      Attotreetof  tuOgnmtbmumdtwmttltimaii 

the   people   and   products   or   industries   of  *urtKlwn<m,«BBnot«t4)D«rt>yT.lfajer.»« 

otherStaies.  a  direct  burden  upon  commerce  ^'"'T'S*^*^'^.***'"' ^-*-" 

among    the     States,    and    therefore   Toid.  ««<»"«.(»»«»-■  «-*^-—" 

Wyfem  T.  mmouri.    91   U.  8.  875.   281  [38:  '^,7„7i_.,  . 

847.  8491  ;  Bannibal  <6  «.  /.  S.  Co.  v.  Siism,  rfth^ta^ 

95  U.   3.  465   [34 :  537]  ;  JfiniMSota  t.   B~-  ^  ^."-'•T' 
b«F,  186  U.  B.  818,  SI9  [84:  450,  407]." 

The  case  of  Brimmer  t.  Bebman  was  u.  ,__, _, „_ 

elded  In  accordance  with  these  Tlem,  the  law  r,  BubmU,  18e  to. 
In  qnestioD  being  held  to  be  unconstitutional 

and  Told.    The  decision  In  that  case  Is  so  ' 

directly  apposite  to  the  present  that  it   is  '  —  ____ 

unnecessary  to  prolong  the  discussion,  or  to  ?,"**  *!^?**S*'  '^"'"f*  >V—»tfPW 

cite  furthef  autfiorltlei.  "^SSlSii'n?"^'''*'"^'^'*'" 

ntjwbmmtqftAt  Cbrportrfion  (hurt  qf  Us  Aj^»b3«I  trSi  . 


(Xtt  qf  IfClifotk  M  mmwB,  ana   uu  oouw  ™-  ^,„,„  „^  ,^g^  ff^  *^  —^11^  ^  ta^M^H 

mandtdfor J^trther proeeedtnginot  ineontiitsnt  ^, fruitit:  rt nrtii tt Hujiita t  Mu^ii.  1 M. 
«M'U  tAi$  opimon.  OiuwIMaegvtrw  alrat  iifiili.  ■■Ihii*»i<' 

,,-..—  '.L_i         ..  tlMtr«Mt,ti««IifN(letfMwas*(tK«»MHl' 

Jfr.   JvthM  Browa.  not  hsTlng   been  «  MatcrMuiltrwtss;  CMtoi  ODStowlMi^ 

member  of  the  court  when  this  CM*    was  p„,ptrt9.  See  mM  to  Hoihse  ▼.  BMrZS ft« 

argnedt  took  no  part  In  the  dedsloib  Totmlar  *•  Wotmtar.  ■:  ML 
U«  tUDtft 
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pleee  of  Umd  oo  oonditlOD  thai  dia  reoomiee  all 
otelm  upon  hJa  ettato  tor  the  tnift  monejs,  atott 
bromrht  bj  the  ecihii  giM  tniit  acaloft  the  ezaoo- 
trU  <rf  the  trustee,  toreoorer  the  tmet  moneTi 
and  to  have  the  land  decreed  to  belong  to  her 
freed  from  the  oondltloo  and  to  sohject  other  real 
eiUte  ooDTeyed  by  the  teetator  to  the  payment 
of  the  truat  moneye,  it  not  an  election  to  claim 
tide  uoUer  the  will  and  to  renounce  her  claim 
against  the  estate,  and  die  it  not  estopped  from 
reooTcring  the  trust  moneys  to  said  suit, 
ft.  l%e  Jurisdiction  of  a  court  of  chancery  may  be 
sustained  over  the  person,  notwithstanding  lands 
not  within  the  jurisdiction  may  be  aliected  by  the 
decree,  and  such  decree  is  not  In  Itself  necesnrfly 
binding  at  to  the  lands  upon  the  courts  of  the 
State  whsve  the  lands  are  situated. 

ft.  A  judgment  In  a  state  court  against  an  exeou* 
triz,  declaring  a  deed  from  the  testator  to  her 
of  land  In  another  State  Told  as  to  a  debt  due  from 
the  testator  to  the  plaintUt,  but  not  directing  a 
conveyance  of  the  land,  does  not  annul  the  title 
to  the  land  and  is  not  binding  upon  the  oourts  of 
the  other  State  eo  ftur  as  to  compel  them  to  surw 
render  jurisdiction  over  the  land,  which  is  exclu- 
sively subject  to  the  laws  and  jurisdictloo  of .  the 
courts  of  the  latter  State. 

T.  A  judgment  of  another  State  Is  duly  authenti- 
cated by  the  attestation  of  the  clerk  and  the  seal 
of  the  oourt  annexed,  with  a  oertlllcate  of  the  pre- 
siding justice  that  the  attestation  it  to  due  fonn. 

[No.  M7.] 

Argusd  Monk  M6. 1891.    Decided  Ma$»6,189L 

IN  ERROR  to  the  Supreme  Ooort  of  the  State 
of  TconesMe  to  review  a  Jadgment  of  that 
oourt  Tacatlng  a  decree  to  tbe  Cbkooerj  Court 
of  Sbelhy  County,  Tenneflsee,  and  decreeing 
that  a  decree  in  a  New  York  court  was  beronn 
the  power  of  tba  court,  and  that  the  plaintiff 
bad  elected  to  daim  as  devisee  under  a  will 
and  must  renounce  bar  claim  agaloit  tbe  tea- 
Utor'i  estate,  and  that  plaintiff  is  entitled  to 
recover  a  life  estate,  but  is  not  entitled  to  re- 
cover upon  ber  alleged  money  demand  against 
tbe  testator's  estate,  etc.    Btiened. 

SUtement  br  Mr,  Chitf  JatUct  Fnltort 

In  1867,  William  Newton  Mercer  conveved 
oeruin  lands  in  niinoU  to  Avres  P.  Merrill, 
in  trust  for  tbe  letter's  daughter.  Anna  IL, 
to  tbe  sole  and  separate  use  of  said  Anna  M., 
and  tbe  heirs  of  her  body,  free  from  Uie  ooo- 
tiol,  debts,  liabilities  or  oontracts  of  any 
husband  she  might  have,  with  power  in  tlM 
trustee  to  sell  and  dispose  of  tbe  same,  in 
whole  or  in  part,  and  reinvest  the  proceeds 
In  either  real  or  personal  property,  to  be  held 
for  tbe  same  uses  and  purposes  and  upon  tbe 
same  trusts,  and  providing  that  In  tl:^  event 
of  tba  death  of  Ajina  M.,  leaving  no  surviv- 
ing issue,  tbe  property  so  conveyed  in  trust, 
or  tba  proceeds  thereof,  sboula  descend  to 
ber  brotbar.  William  Newton  Mercer  Merrill, 
and  ba  held  by  the  trustee  or  his  successor 
for  tba  oaa  and  benefit  of  tbe  said  William 
upon  tbe  same  conditions  and  trusts,  with 
power  of  appointment. 

A.  P.  Merrill  told  and  conveved  the  lands 
described  in  tbe  deed  in  1851  and  1804.  for 
SD  aggregata  of  $6,200,  but  never  accounted 
to  aaia  Anna  M.,  or  anyone  for  ber,  for  the 
•iBounts  received  and  interest. 

Anna  M.  subaequently  intermarried  with 
one  Cvpanter,  now  daasaaed. 
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A.  P.  Merrill  bad  resided  in  Memphis, 
Tennessee,  and  iubseouently  became  a  cititea 
of  tba  State  of  New  York,  where  he  died  in 
November.  1878,  leaving  there  some  person- 
alty and  holding  title  at  the  time  to  a  con- 
siderable amount  of  real  estate  in  Memphis. 
In  December.  1867,  Merrill  executed  a  deed 
to  another  daughter,  Mrs.  Strange,  dated 
December  8,  and  acknowledged  December  27, 
of  lot  69,  Madison  Street,  Memphis,  without 
valuable  oonsideration.  and  which  was  not 
recorded  until  December  27,  1878,  after  Mar- 
rill's  decease. 

In  1871,  Merrill  [made  bia  last  will  and 
testament. 

By  tba  first  item,  ba  bequeathed  to  Mrs. 
Carpenter  a  life  estate  in  lot  No.  28,  Madison 
Street,  Memphis,  ^'upon  condition  that  she 
renounce  all  claim  upon  my  estate  for  moneys 
accruing  from  tbe  sale  of  a  tract  of  land  in 
Illinois  conveyed  to  me  in  trust  for  her  bene- 
fit by  Dr.  W.  N.  Mercer  ;**  and  up<m  her  da* 
cease  or  declining  tba  condition,  it  was  pro- 
vided that  the  property  ba  sold  "  for  tbe  bene- 
fit of  the  daughters  than  surviTing  of  my 
several  daughters.** 

By  the  second  item  he  devised  to  Mra. 
Strange  lot  No.  69,  Madison  Street,  being  tba 
same  lot  described  in  the  deed  of  December, 
1867,  and  also  all  his  personal  prooerty. 

By  the  third  item  be  bequeathea  to  Mrs. 
Strange  certain  moneys  in  trust  for  bia  grand* 
children. 

The  fourth  item  was :  **  All  olbar  property 
may  be  sold  for  tba  benefit  of  my  own  chil- 
dren, equally,  who  may  survive  me.** 

By  the  flftn  item  he  appointed  Mrs.  Strange 
sole  executrix,  without  Dond,  and  requested 
her  to  give  to  his  son  and  three  grandchildren 
certain  specified  articles. 

Mrs.  Strange  was  a  citizen  of  New  York, 
and  there  proved  tbe  will  and  qualified  as 
executrix  in  Ftobruaiy,  1874. 

Shortly  after  tbe  letters  testamentary 
issued,  Mrs.  Carpenter,  also  a  citicen  of  New 
York,  brought  suit  in  tbe  supreme  court  of 
that  State  against  Mrs.  Strange,  as  executrix, 
for  the  recovery  of  tbe  trust  moneys. 

The  amended  complaint  alleged  tbe  de- 
cease of  A.  P.  Merrill  in  December,  1878, 
testate;  that  Mrs.  Strange  was  sole  executrix ; 
that  the  will  waa  admitted  to  probate  in 
February,  1874,  a* copy  being  annexed;  set 
up  the  trust  created  in  1867  by  Mercer;  tba 
sale  by  Merrill  of  the  lands  and  the  receipt 
of  the  money ;  charged  that  Merrill  converted 
the  money  to  his  own  use.  and  that  It  became 
abeorbed  in  his  business  aad  materially  en- 
hanced tbe  value  of  bis  estate ;  that  ba  had 
rendered  no  account  to  bar  of  tbe  trust  estate ; 
and  that  be  left  real  esUte  of  large  value  in 
Memphis,  and  large  sums  of  money  and  per- 
sonal property  in  Maw  York. 

She  then  sat  forth  tba  clause  of  tba  will  in 
relation  to  No.  98  Madison  Street,  and  stated 
*'that  she  has  not  renounced  said  claim,  so  as 
aforesaid  required  to  do.  not  has  she  refused 
to  renounce  said  claim,  for  tbe  reason  that 
plaintiff  claims  that  by  virtue  of  tba  deed  of 
trust  it  is  impossible  for  plaintiff  to  release 
said  trust  funds,  and  for  tba  further  reason 
that  iuch  a  ooodition  as  aforesaid  required  is 
•gainst  conadaooa  and  Juatioa.  *    8bt  further 
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alleged  that  Mrs.  Strange  was  unfit  for  the 
position  of  trustee,  and  that  her  interests  were 
opposed  to  plaintiff's  interests ;  that  at  the 
time  of  Merrill 's  death  plaintiff  was  informed 
and  believed  he  was  free  from  debt,  except 
plaintiff's  claim  for  the  trust  moneys  and 
other  money  she  had  put  into  his  hiuids  in 
trust,  and  a  balance  due  her  brother  William 
for  money  held  upon  a  similar  trust  created 
by  Mercer  simultaneously  with  that  in  plain- 
tiff's faror,  and  that  if  any  debts  had  existed 
they  had  been  paid  except  as  aforesaid.  She 
chiurged  that  the  executrix  refused  to  account 
for  these  sums  of  money,  and  denied  the 
liability  of  the  estate  for  the  same,  and  in 
proving  the  will  claimed  and  declared  that 
she  owned  as  devisee  the  real  estate  specific- 
ally devised  to  her,  but  supprrased  mention 
of  the  fact  that  a  deed  of  the  same  property 
had  been  made  to  her.  Complainant  further 
alleged  that  if  the  deed  of  December,  1867, 
was  obtained  at  all  from  the  testator,  it  was 
80  obtained  by  collusion  with  him*  and  for 
the  **  fraudulent  purpose  of  defeating  the 
collection  of  the  plaintiff's  just  and  legal 
claim  against  the  estate  of  the  said  testator, 
and  to  take  so  much  of  his  estate  as  said 
propertv  represents  from  liability  to  said 
claim  r  And  plaintiff  alleged  and  charged 
that  said  ^  conveyance  was  made  without  any 
valuable  consideration  in  law;"  that  said 
deed,  if  made  at  all,  was  made  while  the 
trust  existed  and  was  a  Just  claim  and  lien 
against  testator's  estate;  and  that  "Mis, 
Btranee  had  notice  and  knowledge  thereof. 

Plaintiff  prayed  that  the  court  might  ad- 
judge and  decree  that  the  bequest  of  the  life 
estate  "be  taken  and  held  free  from  all  and 
every  condition  thereunto  attached  in  said 
will ;  that  the  said  condition  be  decreed  as 
void,  and  that  the  title  to  the  life  estate  be 
absolutely  vested  in  this  plaintiff,  and  she 
be  relieved  from  renouncing  any  claim  for 
said  trust  money,  and  that  the  trust  estate 
be  declared  unaffected  by  said  condition  in 
said  will  and  a  charge  upon  the  estate  of  the 
said  testator ;"  that  Mrs.  Strange,  executrix, 
be  compelled  to  account ;  that  t^e  deed  from 
Merrill  to  Mrs.  Strange  be  set  aside  and  be 
declared  inoperative  and  void  and  of  no 
effect,  as  against  the  claims  of  plaintiff 
araiiSst  testator's  estate ;  and  that  uie  sums 
ox  money  found  due  plaintiff  be  made  a  lien 
on  the  property  described  in  the  deed  to  Mrs. 
Strange  and  in  the  will,  and  the  decree  be 
enfor^  against  the  same ;  that  the  cause  be 
referred,  and  Mrs.  Strange  compelled  to  ac- 
count as  the  representative  of  A.  P.  Merrill 
as  trustee,  and  a  suitable  trustee  be  appointed 
to  carry  out  the  trust ;  that  on  the  rendition 
of  Uie  account,  the  sums  reported  due  be  paid 
over  to  the  trustee  or  to  the  cestui  que  truH. 
as  the  court  should  direct;  and  for  general 
relief. 

Mrs.  Strange  was  personally  served  and 
answered  fully.  She  denied  the  trust ;  aU 
leged  that  the  trust  moneys  had  been  paid 
over  to  plaintiff ;  averred  that  testator's  per- 
sonalty was  insignificant ;  set  up  a  counter- 
claim ;  alleged  the  validity  of  the  deed  of 
Heirill  to  herself ;  and  as  to  the  devise  to 
plaintiff,  insisted  that  it  ought  to  be  taken 
and  aooepted  by  plaintiff  as  a  complete  satis- 
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faction  of  all  her  claims  against  Menill'i 
estate,  and  that  there  was  no  obstacle  U 
plaintiff's  renunciation  of  sudi  daims;  nd 
further  alleged  that  decedent  was  solfentarf 
had  sufficient  property  to  pay  his  deMs,  Midi 
from  the  real  estate  conveyed  to  her ;  simIiIm 
set  up  the  Statute  of  Limitation^  She  injvi 
that  the  complaint  be  dismissed  as  to  her  is- 
dividually,  as  well  as  executrix,  sod  foi 
judgment  on  her  counterclaim  as  execotiix; 
^and  that  it  may  be  adjudged  and  dacimd 
by  this  court  herein  that  the  devise  to^  iid 
the  provisions  made  for  the  plaintiff  t^  Mid 
last  will  and  tes  lament  was  and  is,  as  it  vm 
intended  by  said  testator  to  be,  in  foil  Mtii> 
faction  of  any  and  all  claims  and  deMiidi 
which  the  plaintiff  had  against  him  it  tki 
time  of  the  death  of  the  testator  or  nov  hM 
against  his  estate,  or  against  this  defmlnt 
in  her  capacity  of  executrix  of  his  last  will 
and  testament ;  that  in  the  event  thit  tki 
plaintiff  shall  elect  to  take,  or  in  the  eiol 
that  it  shall  be  adjudged  that  plaintiff  tdn 
and  accept,  the  devise  contained  in  said  ImI 
will  and  testament  so  intended  to  be  in  Mtii- 
faction  of  all  her  claims  and  demandespdMl 
the  estate  of  said  testator,  the  plaintiff  hi  tkil 
case  be  required  and  directed  by  thb  jadf- 
ment  of  this  court  to  execute  and  deliferM 
this  defendant,  in  her  representative  capidkf, 
as  the  executrix  of  said  last  will  and  tBtfa* 
ment,  and  also  to  thia  defendant  in  her  !•• 
dividual  capacity,  a  release  in  doe  km  cf 
law  of  this  defendant  and  the  estate  d  mU 
testator  from  all  her  claims  and  dsMMA 
as  in  said  last  will  emd  testament  prafidei 
as  to  the  testator's  estate ;  and  that  la  ttt 
event  that  plaintiff  shall  not  elect  to  tdtae  or 
accept,  nor  be  required  to  take  or  aocept»  tki 
devise  to  and  provisions  tor  her  coatafiwd  k 
said  last  will  and  testament,  and  it  befool 
that  the  plaintiff  is  entitled  to  an  aoooote 
as  to  said  alleged  trust  estate  as  foQBd,isl 
to  recover  any  amount  f ot  or  on  aoiMrt 
thereof,  this  defendant  prays  that  ii  nd 
case"  her  counterclaim  be  set  off  igiiii 
such  recovery. 

To  this  answer  a  special  replicatios  «tf 
filed. 

The  cause  was  referred  on  January  M,  IM 
to  a  referee,  who  made  his  report  Jo^T J« 
1880,  whereupon  it  was  ordered  sid  » 
judged: 

''Ist  That  AnnaM.  Carpenter,  thep1tl«tf 
in  tills  action,  do  recover  of  or  agaiail  A* 
estate  of  the  said  Ayres  P.  MeiTill.  deoeeM 
and  of  the  executrix  as  such,  or  of  aiypg 
son  or  persons  having  the  posaessioo,  eortiv 
or  control  of  said  estate  or  part  thenol  ij 
sum  of  sixteen  thousand  four  hmidifd  m 
thirty-six  dollars  and  asTenty  osbUl  kinV 
adjuoffed  to  be  due  to  plaintiff,  ot  mwm 
therecl  as  said  estate  or  aaj  part  tbsnol  W 

^2d.  That  all  of  the  aboye-mentioBid  ig 
of  $16,486.70  be  paid  to  the  said  pkV 
or  her  said  attorney,  except  siitj-tMel^ 
dred  dollars  thereof,  whidi  Issi  — tiwg 
sum  shall  be  paid  to  a  saitibls  psnHi  *J* 
appointed  by  said  conit  as  tnisiss  tM  ■> 
purposes  above  refemd  to,  and  ttstw* 
appointment  be  mads  om  moU os  by  plaWi 
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to  dttadaiit»  Willimm  N.  M.  Merrill,  or  hit 
otton^  harein. 

*8d.  Thftt  the  eboTe-mentioned  deed  of 
oonTeyanoe  by  Ayxee  P.  Merrill  to  Marie  £. 
Sinuife  it  hereby  adjudced  to  be  ebeolutelj 
Boll  end  Toid  frooL  the  beginning,  eo  f er  at 
the  tame  in  any  wite  aifectt  the  aboTe-men* 
tiooed  indebtednett  of  taid  etUte  to  taid 
plaintifl. 

'*4th.  That  any  beqneet  or  doTite  in  taid 
latt  will  and  tettament  of  taid  Ayret  P.  Mer- 
rill oontained  in  laTor  of  any  perton  or  per- 
•oot  whatOTer  it  tabject  to  the  payment  of 
the  whole  amonnt  aboTe  mentioned  at  due 
from  taid  ettate  to  plainiiif,  and  to  interett 
thereon  at  the  rale  of  tiz  per  eent  per  annum 
ontil  paid. 

''Sth.  That  plaintiff  hare  execution  againtt 
the  property  which  wat  of  taid  Ayret  P.  Mor- 
rill at  the  time  of  hit  death  for  the  amount 
latt  aboTe  mentioned,  and  interett  thereon 
until  paid,  betidet  theriff't  feet  and  ex- 
pentet  at  proTided  by  law." 

On  January  15,  1875,  Mrt.  Carpenter  filed 
a  bill  in  the  Chancery  Court  of  Shelby 
County,  Tenneteee,  No.  1806,  againtt  Mrt. 
Strange  at  executrix,  tettiof  forth  in  tub- 
•tance  the  tame  mattert  at  alleged  in  her  tuit 
in  New  York,  and  prayioff,  among  other 
thinga,  that  the  real  ettate  oe  attached  and 
held  *'to  tecure  the  recovery  that  complain- 
ant may  recover  on  account  of  thit  tuit  or 
any  other  one  complainant  hat  brought  or 
may  bring  on  account  of  the  premitet  tet 
forth." 

The  writ  of  attachment  wat  ittued  at  prayed 
for  and  leried  upon  the  real  ettate  deecribed. 

The  bill  wat  taken  pro  etmftmo  April  80, 
1875»  and  a  receiver  appointed.  In  October 
thit  decree  wat  tet  atide  upon  the  motion  of 
Mrt.  Strange  and  the  filed  a  full  antwer.  On 
the  14th  or  February,  1876,  the  receiver  was, 
oo  her  motion,  ditcharged  from  exercitioff 
cuttody  and  control  over  lot  No.  GO,  ana 
directed  to  deliver  pooeenion  thereof  to  her, 
but  it  wat  ordered  that  the  discharge  thould 
in  BO  way  affect  the  attachment  of  the  prop- 
ortv. 

In  January,  •1881,  Mrt.  Strange  cauted  the 
will  of  her  father  to  be  probated  in  Tennet- 
aee,  where  the  had  then  taken  up  her  resi- 
dence, and  letters  were  issued  to  ber  there. 

On  February  8,  1881,  Mrs.  Carpenter  filed 
her  bill  in  the  Chancery  Court  of  Shelby 
County,  Tennessee,  Na  8818,  against  Mrs. 
Stimnge  at  executrix  and  individually,  and 
the  neira,  distributees  and  legatees  under 
Merrill's  will.  This  bill  tet  forth  the  death 
of  Merrill  in  New  York  in  November,  1878, 
lettate ;  the  ptobate  of  the  will  in  February. 
1874,  by  Mrs.  Strange,  and  itt  probate  in 
Tennessee  in  January,  1881 ;  and  that  com- 
plainant had  ''never  renounced  her  claim 
upon  the  testator's  estate  and  has  never 
claimed  anything  under  said  will  or  received 
anything.^  She  averred  that  she  was  a  credi- 
tor of  said  ettate  on  account  of  trust  funds 
received  by  Merrill  in  his  lifetime,  and  that 
the  claim  nad  been  reduced  to  Judgment  in 
«  suit  brought  againtt  Mrs.  Strange,  as  ex- 
ecutrix, in  the  Supreme  Court  of  the  County 
and  State  of  New  Yo^  which  Judgment  was 
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for  the  turn  of  $16^488.70.  A  evtiiled  copy 
of  the  record  in  the  New  YoA  oatewat  bumm 
an  exhibit  to  the  bill  and  prayed  to  be  takes 
at  a  part  thereof. 

It  wat  then  ttated  that  Mrt.  Strange  became 
poesessed  of  Merrill's  property  suon  after  his 
death ;  that  complainant,  being  informed  that 
Mrs.  Strange  had  qualified  at  executrix  in 
Tennettee.  filed  her  bill.  No.  1805,  againtt 
her  at  tuch  executrix,  to  recover  the  amount 
due  from  Merrill,  and  among  other  thinga 
tought  to  attach  the  real  ettate  of  the  testator, 
and  that  it  was  attached  and  a  receiver  ap- 
pointed ;  that  by  the  said  proceedings  sne 
sought  to  impound  the  real  estate  and  hold 
it  subject  to  the  Judgment  sought  to  be  re- 
covered in  New  York  against  toe  estate  and 
Mrs.  Strange,  who  was  a  nonresident  of 
Tennessee,  and  said  suit  No.  1805  was  ancil- 
lary and  auxiliary  to  the  suit  in  New  York ; 
that  ludgment  was  recovered  in  the  latter ; 
and  tnat  there  was  no  need  of  proceedings 
to  recover  Judgment  in  No  1805. 

Complainant  further  alleged  that  Mrs. 
Strange  had  been  collecting  rents  of  all  the 
real  estate  in  Tennessee,  and  as  to  lot  No. 
59,  the  New  York  court,  in  the  suit  referred 
to,  had  declared  the  deed  to  her  of  that  lot 
fraudulent  and  void.  Complainant  reiterated 
that  she  was  a  creditor  of  the  estate  of  Mer- 
rill in  the  sum  of  over  $16,000  by  Judgment 
recovered,  to  the  record  of  which  she  again  [^^1 
referred,  and  said  that  "she  seeks  to  recover 
on  said  Judgment  Just  as  if  special! v  sued 
on  in  a  law  court  Said  Judgment  is  still 
owned  by  complainant  and  is  unsatisfied  and 
unpaid,  togeUier  with  cost  and  interest 
C<miplainant  believes  there  are  other  creditors 
of  said  ettate,  the  namea  of  whom  and  the 
amounts  due  same  she  has  not  been  able  to 
learn." 

Complainant  charged  that  the  insolvency 
of  the  estate  had  been  duly  suggested  in  the 
County  Court  of  Shelby  County  ;^that  the 
persoual^  had  been  exhausted  in  the  payment 
of  debts,  and  that  there  remained  nothing 
but  the  real  estate  to  pay  such  debts ;  ana 
averred  that  she  ''files  this  bill  in  behalf  of 
herself  and  all  other  creditors  and  persons 
interested  in  the  estate  who  may  wish  to  come 
in  and  be  parties  herein."  Complainant 
further  represented  that  lot  No.  58  had  become, 
by  virtue  of  the  ludgment  of  the  New  York 
court,  assets  of  Merrill's  estate,  and  liable 
for  the  payment  of  debts,  togetlier  with  the 
other  real  estate,  and  pravM  that  the  ad- 
ministration and  settlement  of  the  estate  be 
transferred  from  the  county  court  to  the 
Shelby  Chancery  Court ;  that  an  account  of 
the  assets  and  liabilities  be  begun,  and  a  set- 
tlement had  with  Mra.  Strange  as  executrix, 
and  that  she  pass  her  accounts  and  settlement 
in  the  latter  court ;  that  Mra.  Strange  be 
made  to  account  for  the  money  left  her  in 
trust ;  that  the  legatees  under  the  will  ac- 
count for  legacies  turned  over  to  them  and 
be  postponed  until  the  debts  were  paid ;  that 
the  aeditors  and  others  interested  be  per- 
mitted to  become  parties  to  the  proceedinn ; 
that  the  clerk  ana  master  make  publication 
for  all  creditors  to  file  their  claims  on  or 
before  the  15th  of  May,  1881 :  that  the  Judg- 
ment recovered  by  the  complainant  in  New 
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York  be  allowed  and  a  decree  rendered  there- 
on against  the  estate ;  and  that  the  realty  be 
•old  to  pay  complainant's  claim,  and  also  any 
other  bona  fide  debts  and  claims.  Complain- 
ant  further  prayed  that  the  receiver  in  charge 
of  part  of  uie  property  be  put  in  charge  of 
lut  No.  60,  and  that  the  receiver  in  No.  1805 
be  made  and  continued  receiver  in  this  case ; 
that  a  new  trustee  be  appointed  to  mana^ 
the  trust  fund  recovered  for  complainant  in 
the  suit  in  New  York,  under  the  control  and 
supervision  of  the  court;  and  for  general 
relief. 

Publication  of  notice  to  creditors  to  prove 
their  claims   was   thereupon  ordered.     All 

garties  defendant  appeared,  and  the  minor 
eirs,  by  their  guardian  ad  litem,  moved  to 
dismiss  so  much  of  the  bill  *^  as  seeks  to  en- 
force the  alleged  riehts  of  complainant  as  a 
devisee  of  A.  P.  Merrill,  deceased,  for  the 
reason  that  it  appears  by  the  bill  that  the 
devise  to  complainant  was  conditioned  upon 
the  renunciation  by  her  of  all  claim  against 
the  estate  of  said  testator  for  the  fund  held  by 
him  in  trust  for  complainant.  The  bill  not 
only  fails  to  show  a  compliance  with  this 
condition,  but  affirmatively  shows  the  con- 
trary, to  wit,  that  complainant  has  elected 
to  claim  and  sue  for  said  trust  fund.  The 
bill  shows  no  sufficient  reason  for  non-com- 
pliance wiUi  the  said  condition,  nor  for  set- 
ting it  aside  as  null  and  void. "  This  motion 
was  heard  by  the  court  and  overruled,  the 
order  reciting  that  the  "solicitors  for  Mrs. 
Carpenter  insisted  that  no  such  claim  was 
asscoted,  and  that  for  their  client  they  dis- 
claimed any  right  or  purpose  to  hold  or  claim 
a  devise  under  the  will. "  A  motion  by  Mrs. 
Strange  to  dismiss  the  bill  in  No.  8912,  be- 
cause of  the  pendency  of  the  other  bill,  was 
overruled  as  premature. 

Mrs.  Strange  answered  as  executrix  and,  In 
her  own  right,  admitted  that  she  had  made 
no  settlement  as  executrix  in  New  York,  and 
that  the  personalty  was  disposed  of,  and 
among  other  things  pleaded  and  relied  upon, 
as  executrix  and  individually,  the  Statutes 
of  Limitation  of  the  State  of  Tennessee,  and 
as  executrix  that  no  personal-  assets  whatever 
bad  come  to  her  hands  to  be  administered  in 
Tennessee ;  and  she  f urUier  averred  that  the 
bequest  in  item  No.  8  of  tiie  will  had  not 
beoi  paid,  either  in  whole  or  in  part ;  claimed 
lot  No.  69  as  her  own  under  the  deed  made 
to  her  in  1867,  and  stated  that  the  will  left 
no  realty  beloniring  to  Merrill  except  Nos. 
98  and  100  Madison  Street.  Answers  were 
filed  for  the  other  defendants,  adopting  Mrs. 
Strange 's  answer,  and  pleading  all  of  the 
Statutes  of  Limitation  of  the  State  of  New 
York  and  of  the  State  of  Tennessee  applicable 
in  any  way  to  tiie  case.  The  answer  of  .the 
minors  submitted  their  case  to  the  court,  and 
a1  so  rel  ied  on  the  Statutes  of  Limitation.  W. 
N.  M.  Merrill  filed  a  claim  in  the  suit,  set- 
ting forth  a  trust  created  by  Mercer  in  1867, 
by  convevanoe  to  A.  P.  Merrill  for  the  bene- 
fit of  claimant,  and  that  the  lands  described 
in  the  conveyance  were  sold  in  1860  for  $6,000 
or  thereabouts.  And  he  insisted  that  any 
forpluf  remaining  after  the  payment  of  the 
Jadgment  in  favor  of  his  sister  Anna  M. 
iboud  ba  paid  into  coorl  ia  tmst  for  him 
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and  the  heirs  of  his  body,  or  for  his  slMcr 
Anna  M.  in  default  of  such  heira. 

By  consent  of  the  parties  the  two  eiSBL 
Nos.  1806  and  8912,  were  ocmsolidated  sal 
ordered  to  be  heard  tosether,  and  npoo  ths 
hearing  an  authenticated.copy  of  the  reooRL 
proceedings  and  judgment  in  the  snpnms 
court  of  New  York,  in  the  case  of  Oarpenkr 
V.  Strange,  Execuirix,  et  al.,  which  hssbeea 
hereinbefore  referred  to,  and  was  filed  as  u 
exhibit  to  the  bill  in  No.  8912,  was  pot  ia 
evidence.  This  transcript,  although  the  nc- 
ord  in  this  court  shows  that  the  suit  in  Nev 
York  was  brought  shortly  after  Febrauj, 
1874,  commences  with  an  amended  sommoBi, 
dated  March  19,  1878,  and  an  amended  com- 
plaint,  which  was  sworn  to  on  that  day.  Tht 
caption  runs  in  the  name  of  the  People  of  tht 
State  of  New  York  and  recites  that  they  *hiT- 
ing  examined  the  records  and  files  is  At 
office  of  the  clerk  of  the  County  d  NewToifc 
and  clerk  of  the  supreme  court  id  said  8titt 
for  said  county,  do  find  a  certain  JodimeBt 
roll  there  remaining  in  the  words  and  fipms 
following,  the  same  being  a  full  and  pofeot 
record,  to  wit"  (and  then  follows  thereood), 
and  the  conclusion  is :  "  All  of  which  it 
have  caused  by  these  presents  to  be  exospli- 
fied  and  the  seal  of  our  said  supreme  oooit  Is 
be  hereunto  affixed."  This  is  tested  Is  Us 
nam<)  of  the  presiding  justice  of  the  Sapnm 
Court  for  the  City  and  County  of  New  Tok 
and  subscribed  by  the  clerk  and  the  sell  of 
the  court  affixed,  and  accompanied  bf  ttl 
certificate  of  said  justice  to  the  effect  thit  tts 
clerk  whose  name  was  subscribed  to  tks  tt- 
emplification  was  the  clerk  of  the  Cou^tf 
New  York  and  of  the  supreme  conit,  A^ 
appointed  and  sworn,  and  that  fall  ^th  sh 
credit  were  due  to  his  official  acta,  and  thil 
the  seal  affixed  to  the  exempliflcatloBVii 
the  seal  of  the  supreme  court  and  the  attM<» 
tion  was  in  due  lorm  of  law ;  and  a  faM 
certificate  of  the  clerk  was  attadied  under  ttj 
seal  of  the  court,  that  the  judge  wbo  osrtttei 
was  presiding  justice  of  the  suprems  eoaii 

When  the  record  of  the  New  Yak  ««( 
was  offered  in  evidence  in  Ko.  891S.  corbkI 
for  the  defendants  objected  to  its  adiahrio 
"  upon  the  ground  that  neitlier  the  encairli 
in  Tennessee  nor  the  heirs  or  legatees  «•• 
bound  by  it,  and  that  it  was  IncompeleBliM 
inadmissible  as  evidence  in  this  caoss  for  ttl 
reason  that  it  was  not  in  any  way  blidisi 
upon  said  respondents  in  this  proosed^ 
and  for  the  further  reason  that  Uie  said  neon 
shows  upon  its  face  that  the  jndgmeet  M 
erroneous  and  ought  not  to  have  bssi  nb* 
dered."  The  chancellor,  however^  adnlM 
the  record,  and,  being  c^  opinion  tbst  Ibk 
Carpenter  was  entitled  to  recover  Ihilh^ 
Strange,  executrix,  according  to  the  tesff 
and  effect  of  said  proceedings  and  l]Bd|M^ 
decreed  that  she  recover  the  sum  <rf  |1I^4M.19 
with  interest  The  chanoeiy  otmii  ftuthir 
held  that  the  Stotutes  of  Limitation  eostf* 
tuted  no  valid  defenses  against  the  leconjT* 
and  further  held  and  decraed  ''that  the  111 

of  this  bill  was  an  elcK^tlon  _  ^-^ 

to  renounce  all  benefit  imder  toe  will  d  M 
Merrill,  and  she  is  barred  and  pieelndsdiM 
ever  claiming  anything  under  fta  pcovlstoi^ 
It  waa  farther  ordersa  thai  n  troilse  bssr 
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pointed  to  raoelTa  and  control  $0,200  of  the 
reooTeiy  when  realised,  according  to  the 
terms  of  Mercer*s  deed  of  settlement  for  the 
benefit  of  complainant,  and  that  the  balance 
of  the  recovery  belonged  to  Mrs.  Carpenter 
ta  her  own  indiTiduai  property;  and  that 
this  branch  of  the  cause  be  referred  to  a 
master  to  take  proof  and  report :  (1)  What 
assets  have  come  or  should  have  come  to  the 
hands  of  said  executrix  in  this  State.  (2) 
What  debta  are  due  and  owing  to  the  creai- 
tora  of  said  Merrill,  deceased.  (8)  What 
realty  belonn  to  said  estate,  and  upon  what 
terms  should  a  sale  be  inade.  (4)  What 
debts  of  ssid  Merrill  hare  been  paid  in  this 

The  chancellor  further  ordered  that  upon 
the  third  inquiry  either  party  might  submit 
proofs  as  to  the  ownership  of  lot  No.  59,  the 
court  refusing  to  set  asiae  the  deed  to  Mrs. 
Btrange  by  force  of  the  Judgment  or  decree 
in  t!&  New  York  court,  holding  that  the 
order  of  that  court  declaring  the  deed  void 
was  inoperative  in  this  case,  and  reserving 
the  question  as  to  its  validitv  as  to  com- 
199]  plainant  and  other  creditors  of  Merrill,  and 
also  all  other  questions  not  adjudged,  in- 
cluding costa. 

The  record  in  No.  1805  was  read  by  defend- 
ants  upon  the  hearing. 

An  appeal  to  the  Supreme  Oourt  of  the 
State  was  taken  by  the  defendants  from  so 
much  of  the  decree  in  No.  8912  as  awarded 
a  recovery  to  complainant  against  Merrill's 
astate,  and  ordered  the  settlement  of  the 
accounts  of  his  personal  representative ;  and 
by  complainant  from  so  much  of  that  decree 
as  refused  to  declare  the  deed  of  Merrill  to 
Mrs.  Strange  void  by  force  of  the  New  York 
Judgment. 

In  No.  1806  the  court  ordered  complain- 
ant's bill  to  be  dismissed,  and  an  appeal 
was  praved  therefrom.  The  appeals  having 
been  dui  v  prosecuted,  the  cases  were  referred 
to  commissioners  under  the  Tennessee  prac- 
tice, who  made  an  elaborate  report,  holding 
that  the  chancellor  erred  in  not  decreeing 
that  the  deed  to  Mra.  Strange  was  void  as  to 
Mrs.  Carpenter's  debt,  and  that  he  should 
have  held  the  land  therein  conveyed  liable 
and  subjected  it  to  the  payment  of  her  debt ; 
and  also  that  the  bill  in  No.  1805  should  not 
have  been  dismissed  except  without  prej- 
ndifls.  and,  with  these  modifications,  that 
the  decree  should  be  aflSrmed  and  the  cause 
remanded  for  further  proceedings,  the  estate 
wound  up  and  administered  as  an  insolvent 
estate,  and,  upon  exhaustion  of  the  per- 
sonalty, that  tna  lands  should  be  sold  to 
pay  the  debts. 

Exceptions  were  filed  to  the  report  of  the 
commission,  and  the  Supreme  Court  of  Ten- 
neasg<  heard  the  cause  upon  the  chancery 
court  record  and  the  report  and  exceptiona, 
and  April  16.  1887,  set  aside  the  report  and 
reversed  the  decree  of  the  court  below,  but 
oo  the  20th  of  April,  on  motion  of  the  da* 
fendanta,  vacated  that  decree  and  entered 
another  In  lien  and  stead  thereof,  which 
stated  that  the  court  was  of  opinion  (1)  that 
the  record  of  the  proceedings  in  New  York 
was  fatally  incomplete  and  defective  in  that 
the  transcript  commenced  with  kM  amended 
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complaint,  and  because  the  certificate  was 
insufficient ;  (2)  that  the  New  York  court  had 
no  power  or  Jurisdiction  to  adjudge  the  con- 
veyance by  Merrill  to  Mrs.  Strange  fraud- 
ulent and  void  as  to  creditors,  and  did  not 
have  power,  by  force  or  virtue  of  its  Judg- 
ment or  decree  alone,  to  annul  Mrs.  Strange  a 
claim  of  title  under  said  conveyance. 

"in.  That  upon  the  pleadings,  proceeding 
and  evidence  as  the  same  appear  in  the 
transcript  of  this  cause  the  complainant  has 
elected  to  claim,  assert  and  sue  for  a  life 
estate,  under  the  devise  of  the  same  to  her 
in  the  first  item  of  the  will  of  said  A.  P. 
Merrill,  in  and  to  the  property  described  Id 
said  will  as '  the  western  portion  of  the  double 
tenement  purchased  of  Adlai  O.  Harris,  being 
the  house  and  lot  No.  98,  on  Madison  Street, 
Memphis,  Tennessee ;'  and  that  bv  the  terma 
of  said  will  said  devise  to  complainant  waa 
made  upon  condition  that  said  complainant 
should  renounce  and  surrender  the  claim 
against  the  estate  of  said  testator  for  which, 
she  sues  in  these  proceedings,  and  that  com- 
plainant, having  thus  elected  to  claim  and 
assert  title  as  devisee  under  said  will,  must 
give  effect  to  and  perform  the  condition  upon, 
which  said  devise  to  her  was  made,  and  must 
renounce  and  surrender  her  said  claim  against- 
the  testator's  estate. 

''Complainant,  therefore,  is  entitled  U> 
recover  a  life  estate  in  the  premises  as  afore- 
said, but  is  not  entitled  to  recover  upon  her 
alleged  money  demand  against  the  testator's 
esta^  as  shown  in  the  record. 

"lY.  The  several  questions  arising  upon 
the  record  touching  the  alleged  bar  of  the 
Statute  of  Limitations,  the  force  and  effect  of 
the  money  Judgment  rendered  in  the  court  of 
New  York  in  favor  of  complainant  and 
against  defendant,  Maria  B.  Strange,  as  ex- 
ecutrix of  said  will,  and  whether  said  Judg- 
ment, if  duly  authenticated  and  admitted  in 
evidence,  would  be  conclusive  or  of  prima, 
facie  force  onlv  against  the  executrix  of  the 
same  will  in  Tennessee,  and  the  further  ques- 
tion whether  said  Judgment  in  New  York 
against  the  executrix  were  qualified  would 
be  of  any  force,  either  prima  facie  or  con- 
clusive, as  against  the  heirs  or  devisees  of  th» 
realty  in  Tennessee,  or  whether  the  said  pro- 
ceedings in  New  York  would,  as  against  said 
heirs  or  devisees,  operate  to  arrest  the  running 
of  the  Statutes  of  Limitation  of  this  Sute, 
the  court  does  not  deem  it  necessary  here  to 
pronounce  any  opinion." 

A  final  order  and  decree  was  then  rendered 
in  accordance  with  these  propositions  and  the 
cause  remanded  to  the  Chancery  Court  of 
Shelbv  County  with  directiona.  A  petition 
for  rehearing  was  made  and  overruled,  and  a 
writ  of  error  allowed  to  this  court. 


Mmm^JmrnrnM. 
burnatt  for  phdnttff  in  error. 
Mr.  W.  HalWtt  Phillips,  for  defendania 


The  oonstitutiooal  requirement  as  to  tba 
effect  to  be  given  to  Judgments  ot  sister  Statea 
does  Lot  piwode  inquirv  into  the  Jnrisdiotlott 
of  the  court  rendeHng  tno  Jodgment 
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■  Oontf  or  Tiu^  UfliTZD  St^tu. 
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In  the  ordlnmij  «xaT(dM  of  tti  tarifdlctlon,  * 
«onn  of  Moi^  KOU  in  ftntntam  vj  compelling 
«  deed  h)  m  executed  or  canceled  b;  n  on  be- 
belt  of  the  putT.  

Vmi  Hart  T.  Sanwm,  110  IT.  8. 16B  (28:  108). 

The  JuritdlcUoa  which  ■  cotirt  of  equity  can 
«xerciM  oa  to  foreign  real  eataio  dependa  npon 
aome  prlTlQr  being  ahown  between  the  partlea, 
uMng  from  contnct  or  a  fidudarv  relation, 

Dattt  T.  Seadtqi.  2a  N.  J.  Eq.  110. 

It  Biiat  enforce  obedience  b;  proceaa  in  pit- 

Sdrtkan  Indiana  S.  Oo.  ▼.  Middaan  Omt. 
&  Cb.  00  U.  8.  IB  How.  %4&  (XkCfTiii  JTMr 
T.  Dtw.  M  TJ.  a  4U  <U:  209);  Ammv  v. 
Atf.  OS  n.  8.  728  (M:  689);  i>Mp*T.  »»*^ 


Mr.   CUtf  J^ttim   FolUr    Mfe«»f 
^IbIoo  of  the  cooit : 

No  objection  waa  mvla  te  *»  v'^m  , 
Court  of  Shelbr  Countj  t»  *»  MNe«  ^f  •• 
proceedings  in  the  aaana*  .■«««  *t  Mw 
York  upon  tfaA  Rwud  tk  :t^  **> 

InooupleteornotpniMf  w*    " 

the  obJecUoM  wwt  w«;  •?  «« 

nnoDab)*,  vid  |W  Ah  m  nted 

U  the  cuut  betowTrV'  tiMrvrer, 

u  our  M>Ut««  d«f*  (MM  »T-  Stat 

%W,  jteSrSiSr  B  Wall. 


of  Uerrill  to  lienelt,  and.M  to  the  derlae  to 
plalutlfC  of  the  life  estate,  InsUted  that  that 
deviHe  ought  to  be  t&ken  and  accepted  by 
plaintiff  as  a  lull  tatUfadlsn  of  Iht  daliiM 
against  Henlll'i  estate,  and  prajed  that  It 
be  ao  adjudged  and  decreed,  ana  that  plaintiff 
be  oompellM  to  releaae.  Tbe  partlea  being 
thus  atlHoe  betbce  a  court  of  competent  juris- 
diction, tbe  decme  of  that  court  put  an  end 
to  tbeooatroreiaiea  proper]/  Htlgaied  between 
tbeea.  Aen  waa  no  queatloa  but  that  tbe 
topnMe  court  of  New  York  had  complete 
jsriidktlan  over  the  penon  and  orer  th» 
'  ~  Dl  matter,  unless  in  reference  to  tbe  deed 
br  Herrll)  to  Ura.  Stnnge,  which  in- 


as; 


KVCMtrii,  upon 
•lifiiNmd  and 
IWl  ctvnplaint 
attdebtedtollM 
*»•  Wltwgtag  to 
fttevwauM^aBd 
iStnnye  Mrtkia 
w  MJK'^  ciraum- 
'b»  lM»MfaitTe 
ri«t*tM.    Aad 

,  r  xwTtii  ted 

■(t«t  t«  certain 
thai  tbe  wvvliil 

k  Mi«  tiMl'  (be 
irthN*  weN  tai- 
llM  tbe  (tether 
Ha  Dlptlasl  tw«- 

be•*^>««  if**r*«) 

kaM  a*  evKtatris 

SvViKlttMai  an- 
^NisLawltbe 

jMe4et»Rin 

w*l  tfticataH 

KMNr^iktot  ttatt*.  I 
«Jl  «bf  M^  - 


i^rpeatar  recover  against  tbe  acUte  of  ths 
Jaodent,  and  of  the  executrix  aa  such,  the 
MMof  (16,436.70;  that  the  conTe/ance  by  A. 
P.  Merrill  to  Hta.  Strange  waa  void  ao  far 
as  it  affected  the  Indebte&eaa  of  the  estate  to 
Mia.  Cupeuter ;  and  that  any  bequest  or  deviaa 
in  A.  P.  Merrin'B  will  In  favor  of  any 
pUBon  or  penons  wbatcTei  was  snblect  to  the 
parmsnt  of  the  judgment.  In  the  Haw  York 
•ult  and  In  the  bills  of  complaint  in  ttko 
Chancery  Court  of  Shelby  County,  Mis.  Car- 


she  ought  to  be  compelled,  to  accept  the  devise 
in  full  satlshctlon  of  all  claims  and  demands 
that  Mra,  Carpenter  had  against  Merrill  at  the 
time  of  his  death,  or  now  had  agaiost  his 
estate,  or  against  Mn.  Strange  in  her  capacity 
aa  executrix. 

By  the  New  York  judgment  Mrs.  Carpen- 
Iv's  prayer  that  the  devise  should  be  need 
from  the  condition,  and  Mrs.  Sttange's  that 
Mta.  Carpenter  ahould  be  requited  to  accept 
tha  devise  with  tbe  condition,  were  both  in 
legal  effect  denied.  And  by  the  terma  of  tbe 
Judnnent  the  plaintiff  recovend  tbe  amount 
of  the  trust  nratey.  Tfaisahe  could  not  hare 
done  if  sbebad  elected  to  take  under  the  will, 
which  would  have  nibjecied  bar  to  the  open- 

" '  the  ooodltioa.    That  judgment  waa  a 

!nt   d(  )•>••  lM(at«rw,  and  it  became 

>'■  duty  aa  executrix  to  apply  the 

Moparty  <^  tbe  teatator  wherever _K.'taated  to 

ibejMyment  of  tbe  jadgment. 


iudgment 
Mn.  Strai 


-Tfisri; 


v^min  oi  laueaea  aiBDoeciaea  uwcBSB  apsa 
a  qtMatlosi  of  general  law  sufflclently  broad 
to  iuppMt  the  judgment  even  If  the  federal 
qaaatioa  waa  decided  erroneoualy.  And  tin 
Roaad  ihna  refemd  to  la  that  that  court  held 
ikal  Mra.  Ckrpcnter  ooold  not  recover  as  a 
ctvdiwr  of  tbe  Mlate  o(  her  father  becauae 
aba  bad  alMtcd  W  claim  under  hla  will  aa 
ilvTlaaa.  But  Aat  qocathn  was  not  open  to 
tbe  aaimaaa  court  to  decide.  If  it  gave  full 
tkitb  a»l  cndit  M  tbe  Judicial  meecdlaga 
v4  a  riaaw  Statr  since  It  had  aUeady  beea 
|Msid  UMM  aad  daleraiiaed  by  tbe  Hew  York 
>.-o<at^  wkMS  jndgmaat  waa  put  la  evidaMa. 
TWt  cwart  aa  w«  ban  alnady  Mated,  not 
,«tT  tvAMid  tosataln  Mia.  CaipaBler'a  ooa. 
M^iNa  M  to  tta  lavalkUiy  ef  A  eoMUtle^ 

uiu.a. 


1800. 
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pointed  to  reooiye  and  control  $6,200  of  the 
recovery  when  realized,  according  to  the 
terms  of  Mercer's  deed  of  settlement  for  the 
benefit  of  complainant,  and  that  the  balance 
of  the  recovery  belonged  to  Mrs.  Carpenter 
as  her  own  individual  property;  and  that 
this  branch  of  the  cause  be  referred  to  a 
master  to  take  proof  and  report :  (1)  What 
assets  have  come  or  should  have  come  to  the 
hands  of  said  executrix  in  this  State.  (2) 
What  debts  are  due  and  owing  to  the  credi- 
tors of  said  Merrill,  deceased.  (8)  What 
realty  belongs  to  said  estate,  and  upon  what 
terms  should  a  sale  be  noade.  (4)  What 
debts  of  said  Merrill  have  been  paid  in  this 
State. 

The  chancellor  further  ordered  that  upon 
the  third  inquiry  either  party  might  submit 
proofs  as  to  the  ownership  of  lot  No.  59,  the 
court  refusing  to  set  asiae  the  deed  to  Mrs. 
Strange  by  force  of  the  Judgment  or  decree 
in  the  Kew  York  court,  holding  that  the 
order  of  that  court  declaring  the  deed  void 
was  inoperative  in  this  case,  and  reserving 
the  question  as  to  its  validity  as  to  com- 
(09]  plainant  and  other  creditors  of  Merrill,  and 
also  all  other  questions  not  adjudged,  in- 
cluding costs. 

The  record  in  No.  1805  was  read  by  defend- 
ants  upon  the  hearing. 

An  appeal  to  the  Supreme  Court  of  the 
State  was  taken  by  the  defendants  from  so 
much  of  the  decree  in  No.  8912  as  awarded 
a  recovery  to  complainant  against  Merrill's 
estate,  and  ordered  the  settlement  of  the 
accounts  of  his  personal  representative ;  and 
by  complainant  from  so  much  of  that  decree 
as  refused  to  declare  the  deed  of  Merrill  to 
Mrs.  Strange  void  by  force  of  the  New  York 
Judgment. 

In  No.  1805  the  court  ordered  complain- 
ant's bill  to  be  dismissed,  and  an  appeal 
was  prayed  therefrom.  The  appeals  havine 
been  duly  prosecuted,  the  cases  were  referred 
to  commissioners  under  the  Tennessee  prac- 
tice, who  made  an  elaborate  report,  holding 
that  the  chancellor  erred  in  not  decreeing 
that  the  deed  to  Mrs.  Strange  was  void  as  to 
Mrs.  Carpenter's  debt,  and  that  he  should 
have  held  the  land  therein  conveyed  liable 
and  subjected  it  to  the  payment  of  her  debt ; 
and  also  that  the  bill  in  No.  1805  should  not 
have  been  dismissed  except  without  prej- 
udice,  and,  with  these  modifications,  that 
the  decree  should  be  affirmed  and  the  cause 
remanded  for  further  proceedings,  the  estate 
wound  up  and  administered  as  an  insolvent 
estate,  and,  upon  exhaustion  of  the  per- 
sonalty, that  toe  lands  diould  be  sola  to 
pay  the  debts. 

Exceptions  were  filed  to  the  report  of  the 
commission,  and  the  Supreme  Court  of  Ten- 
nessee heard  the  cause  upon  the  chancery 
court  record  and  the  report  and  exceptions, 
and  April  16,  1887,  set  aside  the  report  and 
reversed  the  decree  of  the  court  below,  but 
on  the  20th  of  April,  on  motion  of  the  de* 
fendants,  vacated  that  decree  and  entered 
another  in  lieu  and  stead  thereof,  which 
stated  that  the  court  was  of  opinion  (1)  that 
the  record  of  the  proceedings  in  New  York 
was  fatally  incomplete  and  defective  in  that 
the  transcript  commenced  with  ui  amended 

1 41  U.  8. 


complaint,  and  because  the  certificate  was 
insufficient ;  (2)  that  the  New  York  court  had 
no  power  or  Jurisdiction  to  adjudge  the  con- 
veyance by  Merrill  to  Mrs.  Strange  fraud- 
ulent and  void  as  to  creditors,  and  did  not 
have  power,  by  force  or  virtue  of  its  Judg- 
ment or  decree  alone,  to  annul  Mrs.  Strange  s 
claim  of  title  under  said  conveyance. 

"m.  That  upon  the  pleadings,  proceedings 
and  evidence  as  the  same  appear  in  the 
transcript  of  this  cause  the  complainant  haa 
elected  to  claim,  assert  and  sue  for  a  life- 
estate,  under  the  devise  of  the  same  to  her 
in  the  first  item  of  the  will  of  said  A.  P. 
Merrill,  in  and  to  the  property  described  Id 
said  will  as '  the  western  portion  of  the  double^ 
tenement  purchased  of  Adlai  O.  Harris,  being 
the  house  and  lot  No.  98,  on  Madison  Street, 
Memphis,  Tennessee ;'  and  that  bv  the  terma 
of  said  will  said  devise  to  complainant  waa- 
made  upon  condition  that  said  complainant 
should  renounce  and  surrender  the  claim, 
against  the  estate  of  said  testator  for  whichi 
she  sues  in  these  proceedings,  and  that  com- 
plainant, having  thus  elected  to  claim  and 
assert  title  as  devisee  under  said  will,  must 
give  effect  to  and  perform  the  condition  upoa 
which  said  devise  to  her  was  made,  and  must 
renounce  and  surrender  her  said  claim  against 
the  testator's  estate. 

"  Complainant,  therefore,  it  entitled  U> 
recover  a  life  estate  in  the  premises  as  afore- 
said, but  is  not  entitled  to  recover  upon  her 
alleged  money  demand  against  the  testator's 
estate,  as  shown  in  the  record. 

*'iy.  The  several  questions  arising  upon 
the  record  touching  the  alleged  bar  of  the 
Statute  of  Limitations,  the  force  and  effect  of 
the  money  Judgment  rendered  in  the  court  of 
New  York  in  favor  of  complainant  and 
against  defendant,  Maria  E.  Strange,  as  ex- 
ecutrix of  said  will,  and  whether  said  Judg- 
ment, if  duly  authenticated  and  admitted  m 
evidence,  would  be  conclusive  or  of  prima, 
facie  force  only  against  the  executrix  of  the- 
same  will  in  Tennessee,  and  tiie  further  ques- 
tion whether  said  Judgment  in  New  York, 
against  the  executrix  there  qualified  would 
be  of  any  force,  either  prima  facie  or  con- 
clusive, as  against  the  heirs  or  devisees  of  the- 
realty  in  Tennessee,  or  whether  the  said  pro- 
ceedings in  New  York  would,  as  against  said 
heirs  or  devisees,  operate  to  arrest  the  running 
of  the  Statutes  of  Limitation  of  this  State, 
the  court  does  not  deem  it  necessary  here  to 
pronounce  any  opinion." 

A  final  order  and  decree  was  then  rendered 
in  accordance  with  these  propositions  and  the 
cause  remanded  to  the.  Chancery  Court  of 
Shelby  County  with  directions.  A  petition 
for  rehearing  was  made  and  overruled,  and  a 
writ  of  error  allowed  to  this  court 

Mean.  Jame$  M.  Baldwin  and  Henry  Wise 
G»mett  for  plaintiff  in  error. 

Mr.  W.  Hailett  Phlllipa,  for  defendants, 
in  error: 

The  constitutional  requirement  as  to  the 
effect  to  be  given  to  Judgments  of  sister  Statea 
does  Lot  prMlude  inqui^  into  the  Jnriadictioft 
of  the  court  rendering  the  Judgment 
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Bv  its.  terms  no  prOTiBion  wlutever  vi 
made  for  Its  enforcement  as  agaiaat  Mr 
Strange  In  respect  of  the  real  estate,  f 
coDTejance  was  directed,  nor  was  there  at 
attempt  in  any  way  to  eiert  control  over  h 
in  view  of  the  cocclusioD  that  the  court  ai 
nounced.  Direct  action  upon  the  real  esta 
was  certainly  not  within  the  power  of  tl 
court,  and  as  It  did  not  oider  Mrs.  Stnui 
to  take  an;'  action  with  reference  to  it,  ai 
•he  tooh  none,  the  courts  of  Tennessee  we 
not  oblieed  lo  gorrender  jurisdiction  to  t] 
courts  of  New  York  over  real  estate  in  Tei 
■leasee,  exclusivolv  subject  to  its  laws  ai 
the  Jurisdiction  of  Its  courts.  Story,  Conl 
Laws,  3  548 ;  Whart.  Confl.  Laws,  gg  28 
289;  Walkin*  t.  Solman,  41  U.  S.  IB  Pe 
2S  flO :  878) ;  Northern  Indiana  B.  Oo.  ■ 
MieAigan  Cent.  K  Cb.  OS  U.  8.  16  Bow.  21 
[14:  674]  ;  Dani  y.  Htadia/,  22  N.  J.  Ei 
IIS;  MiOer  v.  Bir^bong.  7  "BKit.  581 ;  Oool 
T.  Scarlett,  88  111.  816;  Qardner  t.  Ogde\ 
S2  N.  Y.  827. 

Thejv^moft  fff  tha  Svpremt  Oanrt  of  T» 
net$et  ii  reoerted,  and  iht  eatim  remanded  J 
farther  prouedingt  not  ineimtitttta  isith  U 
opinion. 


DAHIBL  H.  REYNOLDS   R  al.,  AppU 

V. 

THOMAS  BURNS  bt  ai.. 

(Bee  a.  a  Reporter's  ed.  UT-UL) 

JttTi»dieiicn  m  to  antov7>t. 

ntbaomtbaiDotJiiTtsdiotJonotasalt  Ineqaltr 
tojoln  tlie  enf oroemeat  Ot  ■  judgment  In  ejM 
ment  upon  the  vround  that  the  equitable  tlUe 

.  the  lands  Is  In  the  piaiDtKbln  the  equitr  salt,!] 
lands  bdngr  pan  of  an  eetate,  where  the  onir  all 
latton  of  nUne  Is  that  the  wbole  eetate  was  n 
worth  11,000,  and  where  the  plalntllts  paid  for  tl 
land  onlj  Sl^LKI,  and  ther  were  deeded  to  plal 
tub  bj  Tlrtue  of  a  power  to  sell  tlie  BRme  on  d 
fault  of  paTmeut  of  an  lumultr  upon  whloh  w 
unpaid  onlr  about  (1,800. 

[No.  854.] 

Bubmitted  Apnl  SO,  1891.    Dtelded  Mag  » 
18S1. 

APPEAL  from  a  decree  of  tbe  Circutt  Oon 
of  the  United  States  for  the  Eastern  Di 
trict  of  Arkansas  dismisslnK  a  suit  in  equitj 
enjoin  the  execution  and  enforcemont  of  a  Jud 
ment  in  ejectment.    Ditmiutd  Jer  vant 

Statement  by  Mr.  JuMfie4  Browni 
This  was  a  bill  originally  Died  by  the  app< 
IsnlB  to  enjoin  the  execution  and  enforceme 
of  a  judgment  In  ejectment,  wherein  Thorn 

tlVC».~AatoiurUtUtUminOit  VMttiBUHma 


:  Buitter.  tiW;  Mattbewa 
Zane,  ttUt  WlUtains  t.  Norria,  tiBn. 

AtUHurlmiUam  of  Unittd 8Utttt Buprtm* Oov 
M  ibdar*  ifatU  low  eold  0*  <n  MHjIM  with  Stats  Oo 


Bums  and  llsrtlia  B.  Burns  were  pliistiEi 
and  Daniel  Reynolds,  Levi  B.  Spriogti,  Ss» 
uel  F.  Bailey,  Biliary  H.  Hafley,  Witt  C 
Bailey  and  Richard  Hurt  were  defendtnli 

It  appeared  from  the  btU  and  exhibiti  Ibt 
on  June  23,  1859,  one  John  J.  Bowie.  o(  Ot 
cot  County,  Arkansas,  died,  leavlDKawlll.h 
which,  after  bequeathing  $1,000  to  his  iv^ 
ter.  Martha  B  LeaUiennan  (aahKqoadr 
Hartba  B.  Bums],  in  full  of  her  share  o(  Ik 
estate,  he  left  the  re?  to  be  eqnaUv  dMdd 
between  hfs  wife,  America,  and  tbdr  (m 
sons,  John  R.  and  James  W.  Bowit^  appsist 
ing  bis  wife  sole  executrix,  with  a  fnttherfn- 
vision  that  upon  tbe  death  of  ibe  wife  her  » 
tate  should  bs  equally  divided  betwtn  At 
three  children,  Martha,  John  and  Jums 
Both  sons  died  after  the  death  of  tbe  ftfkr 
and  before  the  eatate  bad  been  admlonimdv 
divided.  The  widow  look  out  ktten  KstS' 
mentary  upon  the  estate,  and  proeetded  W 
adininlslet  the  same  to  a  Anal  seitlaml  k 
the  probate  court,  npon  which  settlaiKBl  On 
was  adjudged  to  be  a  balance  due  ber  ot  |1- 
284.41.  It  further  appeared  that  onlhslM 
of  November,  I860,  the  said  America  L 
Bowie,  executrix,,  executed  to  Zachatiih  ui 
Hartba  B.  I>eatberniaB,  his  wife,  a  dnd  la 
which,  after  stating  the  abore  facia  sad  kt 
wish  "to  rettre  from  the  tnanaienmtndeas- 
trol  of  said  estate,  and  to  provide  for  her  cM- 
fort  and  qulei  In  her  declining  juat,'  ib 
conveyed  all  ber  rigrhtin  tha  ertUa,bolh^ 
virtue  of  the  will  and  bv  vlrtoe  U  bn  bdw 
the  mother  and  heir  of  her  no*  Jofai  ssi 
James,  as  well  as  all  her  claim  upoa  lock  » 
tete  for  tbe  balance  found  to  be  doe  Wrtfttt 
probate  court  In  the  Qnal  settlenieDt  of  mA 
estate,  in  consideration  of  certain  the  Mk 
belonging  to  such  estate,  and  a  covenaBt « At 
part  of  Zachariah  Leatbermaa  to  pajte  ■ 
annuity  of  9400  per  year  dnrlng  hsr  Uib  A* 
grantor  retaining  ■  lien  upon  all  tiN  waw*> 
tbe  payment  of  sncb  annat^,  wtth  an  aniw 
reservation  that  if  the  granIM  sbovld  fiD  » 
make  payment  of  any  iutallment  ot  snct » 
nuity  the  grantor  ahoald  ban  power  and  ■» 
thoilty,  npon  giving  thirty  dayt^DoUos^  ISM 
enoui^h  of  such  real  eslata  to  Mtl<y  "f^jf 
said  Installments  as  should  be  doe  and  Wfrn; 
Leatberman  further  O0TeoaiKlo|  IM  tkt 
grantor  was  to  bare  a  home  at  hb  booMda- 
fns  her  Ufe,  or  that  ba  aboold  pay  hti  IMk 
addition  lo  the  annnliy  la  cue  be  *aaU  tm 
hia  present  home  and  tbe  gniitor  ttoM  Ht 
wish  to  remove  with  him,  aod  to  laka  on  w 
and  provide  for  her  dnnng  ber  Ufe;  wUs 
further  covenant  that  the  gimnUti  ihoiddH> 
immediate  possesalon  ot  aU  each  vMlt  m 
have  full  and  complete  eontral  of  ths  mml 

The  bill  farther  averred  that  Kt  tbe  tlw  ■ 
the  eiecuUoa  ctf  Hid  deed  the  osdy  sshb  * 
malnlng  nnadminlstered  oodtWad  of  lbs  IMJ 
eat  of  mob  eMate  bi  oertala  luda;ib>" 


_.  _.jt*  loNSi-seetMUs  to  Hart  v,  I«i 

phlm,  T:nB;  Commetelal  Bank  of  Qnelnnatl 

BoeUnxbam,  U:  IM 

«4» 


oept  Hn.  Bowie  and  her  dangblw  UnOK 
that  besldea  ber  Ufe  intecot  talheprofM^ 
Mrs.  Bowie  had  said  judgMot  li  Um  |>oM» 
court  for  M,984.41,  Wor  wbteb  all  flt  m 
pTOMT^,  ueo  Dot  worth  (6,000,  ««  ■}'! 
tha  law  primarily  liable  and  aabjact  10  ta  hL 
to  pay  aueh  balancai  (hat  (be  was  (beo la^ 
iMsInn  of  mdi  property  aod  enUtled  to  iw* 
111  D.& 
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OBKasioiii  thereof  untfl  the  estate  was  finally 
koMd  and  her  Judgment  paid,  so  far  as  the 
■els  of  the  estate  extended;  that  she  also  had 
a  interest  as  hehr  of  her  sons  in  certain  of  the 
nds;  that  the  said  Martha  had  no  real  or 
iqpltaUe  interest  of  yalae  in  such  lands,  as  the 
■me  were  not  worth  enough  to  pay  the  amount 
ta  due  her  mother,  and  she  could  have  no 
■tareBt,  under  the  will  or  otherwise,  except 
ittlegiey,  which  she  had  received;  that  she 
mUM  owner  of  a  mere  naked  legal  title,  sub- 
ject to  a  life  interest  In  one  thmi  part:  that 
MMBslon  was  ddivered  under  the  aforesaid 
leed  to  Martha  and  her  husband,  who  ac- 
ndred  the  possession  and  thus  acquired  a  good 
Btle  to  what  she  had  before  held  a  mere  naked 
Iqpl  title,  that  could  have  been  extinguished 
t^  •  ale  to  pay  such  judgment  in  favor  of 
her  mother;  that  after  the  said  Martha  and 
bar  husband  entered  into  possession  of  said 
property  under  their  purchase,  they  or  she 
done,  thereafter,  and  prior  to  May  1. 1876,  the 
ito  of  the  sale  to  these  plaintiffs,  sold  and 
tawsferred  to  various  parties  parts  of  the  land 
nacqdred;  that  the  said  Martha  and  her  hus- 
fand  failed  to  pay  the  annuity  and  provide  a 
home  for  Mrs.  Bowie  as  arranged  for  in  said 
ieed,  and  in  March,  1876,  there  then  being 
dw  and  unpaid  on  such  annuity  over  $1,800, 
Mn,  Bowie,  under  the  authority  contained  in 
■id  deed,  sidvertised  that  she  would  sell  such 
hoffiM,  at  so  much  thereof  as  would  be  neces- 
■ry  topay  said  annuity,  and  at  such  sale  the 
pfamti(b"each  purchased  certain  tracts  or 
nite  of  said  lands,  and  paid  for  the  same  the 
raD  value  thereof  for  a  good  title  thereto,  un- 
der the  impression  ana  belief  that  by  such 
pOKbase  tb^  acquired  a  good  title  to  so  much 
of  nld  lands,"  the  said  Reynolds  purchasing 
MS  acres  for  $1,180,  Springer  purchasing  60 
iCRi  for  $40.50,  and  the  defendant  Halley  68 
•dci  for  $71,  each  of  the  plaintiffs  receiving  a 
deed  for  the  parts  purchased  by  them  from  Mrs. 
Bovie  under  tiie  power  contained  in  the  said 
deed  to  the  Leathermans,  and  each  entered 
iMo  possession;  that  the  proceeds  of  such  sale 
nddmr  the  plaintiffs  went  to  the  support  of 
km.  Bowie;  that  after  this  money  had  been 
(Qeoded  to  pay  the  annuity  contracted  to  be 
IHd  hy  the  ndd  Martha,  she  sought,  by  eject- 
Xvt,  to  recover  back  the  lands  to  which  she 
coold  hi  no  event  be  equitably  entitled  except 
ipoB  payment  of  the  money  due  her  mother, 
Mgtag  suit  upon  her  naked  legal  title,  when 
kfKltte  had  no  equitable  or  Just  title  to  the 
iMi,  and  could  have  none  except  after  the 
I^Mt  of  the  debts  and  expenses  of  ad  minis- 
won:  and  that  tr.  enforce  such  Judgment 
^jM  m  effect  make  these  plaintiffs  support 
m  Bowie  and  give  to  Martha  the  property 
^Ui  was  ori^nally  in  the  bands  of  Mrs. 
{Mrie  for  her  support,  and  only  conveyed  by 
^e|K»  the  promiK  of  support,  as  the  consid- 
^/km  for  sudi  conveyance.  Wherefore  plaint- 
"■Kpimd  an  injunction  against  the  execution 
^denroroementof  such  Juagment in  ejectment. 
I^eCnidants  interposed  a  general  demurrer  to 
2U],  which  was  sustained  and  the  bill  dis- 
''■iel    Phdntiffs  appealed  to  this  court. 

||r.  F,  W«  Compton  for  appellants. 
^Jam.  U.  BL  Rose  and  0«  B.  Rose  for 

JWhsei 


Mr.  Ju»tiee  Brown  delivered  the  opinion  of 
the  court: 

The  object  of  this  biU  is  to  enjoin  the  en- 
forcement of  a  Judgment  in  ejectment  upon 
the  ground  that,  while  the  plaintiffs  in  such 
Judgment  held  the  legal  title  to  the  lands  in 
dispute,  the  equitable  title  was  in  the  defend- 
ants, the  plaintiffs  in  this  bilL  Curtly  stated, 
the  facts  are,  that  America  A.  Bowie,  the 
widow  and  executrix  of  her  husband,  John  W. 
Bowie,  who  was  also  heir-at-law  to  her  two 
sons,  and  a  creditor  of  the  estate  of  her  hus- 
band to  the  amount  of  $6,284.41,  executed  a 
deed  of  her  interest  in  his  estate  to  her  daugh- 
ter, Martha  B.  Leatherman  (now  Bums),  upon 
condition  that  the  grantee  should  pay  her  an. 
annuity  of  $400  per  year,  and  provide  her 
with  a  home  during  her  life,  an4  with  a  res- 
ervation of  power  to  sell,  upon  thirty  days' 
notice,  in  case  of  failure  to  perform  the  con- 
dition. The  grantee  did  not  pay  the  annuity 
or  perform  her  covenants,  and  Mrs.  Bowie, 
without  taking  any  steps  to  obtain  the  annul- 
ment of  the  deed,  or  the  reconveyance  of  the 
property,  assumed  to  sell  under  the  power 
contained  in  the  deed  and  did  sell  at  public 
auction  to  the  plaintiff  Reynolds,  one  parcel 
for  $1,180;  to  the  plaintiff.  Springer,  another 
for  $40.50;  to  the  plaintiff  Halley,  another 
for  $71,— all  of  whom  received  their  deeds  and 
entered  into  possession.  Mrs.  Burns  and  her 
husband  thereupon  brought  electment  and  ob- 
tained Judgment,  to  enjom  which  this  bill  was 
filed. 

From  this  brief  statement  of  facts  it  Is  en- 
tirely clear  that  this  court  has  no  Jurisdiction  of 
the  appeal.  There  is  no  allegation  or  proof  of 
the  value  of  the  property  recovered  in  the 
ejectment  suit,  the  only  showing  being  that 
the  aggregate  amount  paid  by  the  three  plain- 
tiffs K)r  their  parcels  was  $1,291.50.  The  only 
allegation  of  value  is  that  the  whole  estate  was 
"not  worth  $6,000,"  though  how  much  less  it 
was  worth  is  not  stated.  It  further  appears 
that  plaintifb' deeds  did  not  cover  the  whole  of 
such  estate,  and  that  the  amount  due  and  un 
paid  upon  the  annuity  at  the  time  these  sales 
were  made  was  about  $1,800. 

Under  no  possible  theory  can  the  case  be 
said  to  involve  the  amount  exceeding  $5,000 
requisite  to  give  this  court  Jurisdiction,  and 
Via  appeal  mutt  Gicrtfore  be  dismiseed. 


O.  R.  CRUTCHER,  F^f.  in  Err., 

V, 

COMMONWEALTH  OF  B3INTU0KY. 
(See  &  a  Beporter*S  ed.  47-eS.) 

Law  qf  Kentucky  requiring  agent  of  foreign  c_ 
preee  company  to  take  out  a  state  lieenee  otfore 
doing  businees,  when  wneonetitutional—etate 

N0TB.~^s  to  jxywer  of  Conaresa  to  regulate  com' 
merce,  see  notee  to  Gibbons  v.  Oflrden,  S:  28;  Brown 
v.  Maryland,  6:  078. 

As  to  tonnage  tax,  see  note  to  Inman  Steamship 
CJo.  V.  Tinker,  24:  118. 

As  to  Interstate  commeree;  regulaUon  of:  power  of 
Congress;  how  far  exduHoen—eee  note  to  Gloucester 
Ferry  Co.  v.  Pennsylvania,  SO:  168. 
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law  requiring  license  f<yr  carrying  an  interttate  Mr.  Justice  Bradley  deliTeied  the  opUkm 

emmeree,  wnd—exerdie  of  police  power  of  of  the  court: 

State—neiiher  licensee  nor  indirect  taxation.  This  case  arose  at  Frankfort.  FranUin  Ooob- 

ncr  any  state  regulation,  can  be  inirposed  upon  tj,   Eentucky,   upon   an   indictment  ibud 

interstate  commerce,  a^inst  Cmtcher,  the  plaintiff  in  error,  io  tbe 

^  ^  Iminklin  Circuit  Court,  for  acting  and  doinr 

L  The  Mutate  of  Kentaoky  ot  1880,  amended  In  business  as  agent  for  the  United  States  Eznvs 

1888.  which  requlresfrom^eaicentof  an  eyros  company,  alleged  to  be  an  express  oompsnj 

^^^uJ^J'^^lt^nmJ^lf^u^J^  not  ibcofporatli  by  the  laws  oflKcntudSHS 

State  a  Uoeose  from  the  auditor  of  puDue  ao-  4.^  ji__  _!,j  ^^«««  K«e^«-.«i  •«  m  #w««.m^  ii.. 

oounts,  before  he  can  carry  on  any  business  for  tn^^^g  and  doing  budness  as  a  commoo  csr- 

such  company  to  the  State,  and  imposing  a  line  "ef  by  express,  of  goods,  mercban^,  moo^ 

for  a  violation  of  the  Statute,  Is  repugnant  to  the  aod  other  things  of  value  in  ^d  tluoi^b  ths 

power  of  Congress  under  tbe  Constitution  to  reg-  county  and  Btate  aforesaid,  without  osfiof 

ulate  commerce  among  the  States,  where  a  part  any  license  so  to  do  either  for  hfanself  or 

of  the  business  done  by  the  agent  Is  interstate  the  company.    Crutcher,  beinff  arrested  sad    I 

business.  brought  before  the  court,  ten&red  a  iperiil 

2.  A  state  law  Is  unconstitutional  and  void  which  plea  setting  forth  the  facts  with  regard  to  bil 
requires  a  party  to  take  out  a  license  for  carry-  employment  and  Uie  business  of  the  compsBj, 
Ing  on  interstate  commerce.  and  amongst  other  things,  that  said  compsaj 

3.  A  state  law  which  forbids  a  corporation  of  an-  was  a  Joint-stock  company,  incorporated  and 
other  State  from  carrying  on  its  business  of  inter-  having  its  principal  office  in  the  City  of  Kew 
state  commerce  witWn  the  State,  without  ^ing  Tork,ln  the  State  of  New  York,  whidb  plea  WM 

i"lVi^f!lSSl^5fitSS^°^I^^^^^  'e^'^fied.    He  then  pleaded  "notguflty,'^lbs 

is  not  an  exercise  of  the  police  power  of  the  State  _._n^„  ^ii-j  „_  «--JLi  •♦•♦^mAn*  Xt4^iL.  mmA  Vm 

whlota  18  permloible  u  agthmt  the  power  ot  Con-  ^^^f^^^^StuS^^S^!^ 

grem  to  rogulate  Interstate  oommeroe.  consent,  the  matters  <rf  Iftw  and  l^wae  nb- 

4.  Neither  UoeDses  nor  Inditeot  taxation  of  any  J""^  *<>  *«  <»»«*•  ?"°^.  defcodnjwi; 
kind,  nor  any  system  of  state  regulation,  can  be  'o»™  f^^^JJ^  •entenced  to  pay  mttstf 
Impoaedupon  interstate  any  more  tlian  upon  for-  <*i>c  bandied  doUus  and  tbe  ooMi  of  (tlMea- 
elcn  oommeroe.  tion. 

[No.  828.]  Tbe  agreed  statement  of  faota waaaaMhMK 

Argued  March  19, 1890.    DedM  May  tS.  1891.  "n  Is  agreed  that  deftawtont  to  agart  rflto 

TN  BBROR  to  the  Court  o£  Appeals  of  the  H°''5i.S?^.^PfSl^iLS?XlfSr!? 

1  State  of  Kentucky  to  rertew  a pgment  of  ^2L^?lSS~nii^Tta=Sj  ^S?J^ 

that  court  affirming  k  judgment  of  tht  Frank-  P«^.  ~?ei?i?.  L  w~^l3VftL?35 

Un  Circuit  Court  In  thit  State,  imposing  a  fine  rt.  R».te  ^^*~  l^Su^n^L^STtal 

upon  the  trial  of  an  indictment  for  vfolating  »  this  State  to  other  pointa  to  utoSMc,  M 

ifSon'.Sraao^^lttf«&i  ?^^^ 

aeraed  vtce  versa. 

The  facts  are  stated  in  the  opinion.  "And  defendant,  ^ agent  at  Frankfort,  jy, 

Mr.  W.  W.MacParlandV  plaintiff  in  S^d^'iSidlx^L^^^S^^^ 

for'^Xdln'^Tnn^^^^^^       ^"'  ^^"  ^'  ^^^o^o^btn^^d^e^^        'Sl^     ' 

cSSt'ool  t^  nit  embraced  within  the  ^«^^  S^  T^^^V*  '^^  ^"^"T  ^^^^It^. 

SSIa^comme?^'''™'  ConstituUon  as  to  in-  ^f^em^.  W^^-J^J  Sd^SJ^^J 

l>aul  y'!'n^Ma.  75  U.  S.  8  WaU.  168  (19:  8?fS''^n?LSSfv''l^^^ 

857);  Doyle  v.  Oontinmtal  Ins.  Go.  94  U.  a  Sta^approxlmatdy,  isgenerrf(ydoiii^ 

585  (24:  148).  company. 

A  State  has  the  right  to  require  that  reason-  The  detailed  statement  refSerred  to, 

able  fees  shall  be  paid,  to  cover  the  cost  and  to  X,  showed  the  total  amoant  of  buifaM 

make  reasonable  compensation  to  the  officers  bj  the  company  at  the  Frankfort  ottotia  X» 

for  the  services  performed.  vember,  1888,  to  have  been  fftM.?!,  of  «htt 

Bmilh  V.  Alabama.  124  U.  8.  480  (81:  518);  $56.14.  or  not  quite  one  foorth  of  tks  whok 

New  York  Oity  v.  Miln.  86  U.  8.  11  Pet  189  was  business  done  entlr^  within  Ike  8Mt 

(9:  662);  Com.  w.  Alger,  7  Cush.  58;  Thorpe  w.  and  the  remainder,  $170.07,  wwdons  pH^f 

Rutland  A  B,  R  Ch.  ^  Yi.  140;  Patterson  ▼.  within   and   partly   withoat  IIm  Stale;  ihil 

Kentucky,  97  U.  8.  504  (24:  1116).  is,  the  goods  were  brought  into  ths  Swt 

In  matters  which  are  affected  by  local  con-  from  places  withoat  the  State,  or  w«e  cmM 

siderations  the  power  to  "regulate  commerce"  from  the  State  to  places  wtthoot  Iks  Snia 

is  possessed  brboth  the  Federal  and  State  Leg-  Of  course  the  latter,  or  largeit  porthw,  iwi 

islatures,  subject,  however,  to  the  modiflcation  comprised  .  within  the  calegoiy  of  taiOMM 

that  whenever  Coneress  speaks  on  the  subject  oommeroe. 

that  is  the  supreme  law.  The  defendant  upon  theae  facta  janA  fvi 

PhUadelphta  d8.  8.  8.  Co,  t.  Pennsyhania,  new  trial,  whteh  was  refoaed,  and  aho  lor  m 

122  U.  8.  886  (80:  1201);  Bobbins  ▼.  Shelby  arrest  of  judgment,  which  wm  denied,  wi  t 

Ooun^  Taxing  Diet.  120  U.  8.  489,  492,  498  bill  of  exceptions  waa  taken.    Theoasi «« 

Ob.  694,  695,  696);  Bmith  ▼.  Alabama,lSiiV.  then  appeiOed  to  the  Oouitof  AnpealaolK* 

B.  465  ai:  506);  Pembina  Con.  8  Min.  d  M.  tucky,  and  the  Jodgment  waa  dtrmel   Tkl 

Oo/r.  Pimnsyhania,  125  U.  &  185  (81:  662).  groond  taken  for  rereninf  tne  JndgMsni  «« 

<M  MIC.  Ik 
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Ihmt  the  Statute  of  Kentucky  imder  which  the 
Indictment  waa  foaod  waa  repugnant  to  the 
power  g^en  to  Oongreta  hy  the  Oonatltution 
of  the  United  States  to  reguhUe  oommerce 
among  the  aereral  Statee. 

The  law  In  question  was  passed  In  18i0»and 
la  as  follows: 

*«An  Act  to  Regulate  Ageocles  of  Vonign 
Express  Companies: 

'^Section  h  Beit enaeUd By  Ms  Qmtrdl  Am- 
mtMncfthe  Cbrnm^AiMaM  ifKtmllMk^.  That 
It  Shan  not  he  lawful,  after  the  flxst  day  of 
Hay.  1800.  for  any  agent  of  any  express  oom- 
pany,  not  incorporated  by  the  laws  of  this  Oom- 
monwciJth,  to  set  up,  establish  or  carry  on  the 
business  of  transportation  in  this  State,  wtth- 
oot  first  obtaining  a  lioense  from  the  auditor 
of  public  aooounto  to  cany  on  such  business. 

*'Sec.  8.  Before  the  auditor  shall  issue  suoh 
Hceose  to  any  agent  of  any  company  incorpor- 
ated by  any  State  of  the  United  Statea,  there 
shall  be  filed  in  his  office  a  copy  of  the  charter 
of  such  company,  and  a  statement  made,  under 
oath  of  its  president  or  secretary,  showing  ito 
asseuand  liabilities,  and  distinctly  showing 
the  amount  of  ita  capital  stock,  and  how  the 
same  has  been  paid,  and  of  what  the  aaseU  of 
Ihe  company  consist,  the  amount  of  losses  due 
ttDd  unpaid 'by  said  company,  if  any,  and  all 
other  Claims  against  said  company  or  other  in- 
debtedness, due  or  not  doe:  and  such  statement 
shall  show  that  the  company  is  possessed  of 
an  actual  capital  of  at  least  $100,000,  either  in 
cash  or  in  safe  investment,  exduslTe  of  stock 
notes.    Upon  the  filing  of  the  statement  above 

eoTided,  and  fumlBhinff  the  auditor  with  sat- 
actory  evidence  of  such  capital,  it  ahaU  be 
his  duty  to  issue  license  to  such  agent  or  agenU 
aathe  company  naay  direct  to  carry  on  the 
business  of  exprearing  or  transportation  in  this 
Stale. 

"Sec.  8.  Before  the  auditor  shall  issue  license 
lo  any  agent  of  any  express  or  transportatioo 
company  incorporated  by  any  foreign  govern- 
ment or  any  association  or  partoeruip  acting 
under  the  laws  of  any  foreign  government, 
there  shall  be  filed  in  btt  office  a  statement  set- 
ting forth  the  Act  of  incorporation  or  charter, 
or  toe  articles  of  association,  or  by-laws  under 
which  thciy  act,  and  aetting  forth  Ihe  matters 
required  hj  the  precedioff  section  of  this  Act 
to  oe  specAed;  and  salistactocy  evidence  shall 
be  furnished  to  the  auditor  that  such  company 
has  on  deposit  in  the  United  States,  or  has  in- 
vited in  tlie  stock  of  some  one  or  more  of  the 
United  Slates,  or  in  some  safe  dividend-paying 
slocks  in  the  United  States,  the  sum  of  $100. 
000.  which  statement  shall  be  verified  hy  the 
oath  of  the  president  of  such  company,  ita 
general  agent  in  the  United  States  or  the  agent 
applying  for  such  license,  and  upon  the  due 
flifaigol  such  statement,  and  furnishing  the 
aoduor  with  satisfaotorT  evidence  of  such  de- 
posit or  investment,  it  snail  be  hia  duty  to  issue 
iodi  lioense  to  the  agenl  or  agenta  applying 
for  Ihe  same. 

'  Sec  4.  The  statemento  required  by  the 
foregoing  sections  shall  be  renewed  in  each 
year  thereafter,  either  in  the  montlta  of  Janu 
vy  or  July:  and  the  auditor,  on  being  satisfied 
tlmi  the  cmpllal  or  deposit,  consisting  of  caidi 
asCTifitiss  or  iavestmanto  as  provideia  in  this 
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Act,  remain  secure  to  the  amount  of  $160,000,. 
shall  renew  such  license.** 

"Sec.  S.  Any  person  who  shall  set  up,  estab- 
lish, carry  on  or  transact  any  business  for  any 
transportation  or  express  company  not  incur- 

E>rated  by  the  law  of  this  State,  without  hav- 
g  obtained  license  as  by  this  Act  required,  or 
who  shall  in  any  way  violata  the  provisionis  of 
this  Act,  shall  be  fined  for  every  such  offense 
not  less  than  one  hundred  nor  more  than  five 
himdred  dollars^  at  the  discretion  of  a  Juxy»  to 
be  recovered  as  Uke  fines  in  other  cases." 

'*Sea  1^.  For  any  license  issued  1^  the  au- 
ditor imder  this  Act^^  and  for  each  renewal 
thereof,  he  shall  be  allowed  the  sum  of  $2.00, 
to  be  paid  1^  the  agent  or  company  taking  out 
such  Hoensa* 

An  amendatory  Act  passed  In  IfM  raised 
the  license  fee  to  five  dollars,  and  imposed  a 
fee  of  ^"ft  dollars  for  filing  copy  o^  charter, 
and  ten  dollars  for  filing  an  original  or  annual 
statement.  The  Supreme  Court  of  Kentudgr 
in  disposing  of  the  case  gave  the  following 
opink>n  {OrutckiT  t.  Oom.  (Ky.)  40  Aul  A 
£bg.  R.  R.  Oaa.  20): 

"It  aeems  to  us  that  the  case  of  Woodward 
against  the  Oommonwealth,*  in  which  the 
fiiatuta  appears  in  full,  decided  l^  this  court 
at  ita  laat  term,  determines  the  question  now 
presented.  Counsel  for  the  appellant  now 
dainu  that  the  Statute  of  this  Stata  is  invalid,  as 
its  effect  Ib  to  regulate  commerce  among  the 
several  Statea.  The  agent  of  the  exprees  com- 
pany was  fined  for  not  paying  to  the  auditor  a 
fee  of  five  dollars,  or,  rather,  for  failing  to 
take  out  a  license  required  by  the  Act  regmat> 
ing  the  agencies  of  foreign  express  companies, 
pMsed  in  March,  1800,  and  amended  by  the 
Act  of  1800.  That  the  company  of  which  the 
appellant  is  agent  is  a  corporaUoo  created  by 
the  laws  of  New  York,  doing  business  in  this 
State  as  a  carrier  of  goods,  warea  and  merchan- 
dise, is  conceded,  and  that  it  transporta  goods, 
etc,  out  of  the  Htate  into  other  States,  and  all 
other  species  of  property  usually  incident  to 
such  transportation  is  admitted,  both  into  the 
State  and  out  of  it.  It  appears  that  at  least 
fifty  pel  cent  of  the  Irosiness  done  lathis 
consisUln  the  carrying  of  goods  from  the 
of  his  agency,  Frankfort,  to  other  States, 
the  carrying  and  transportation  of  goods  from 
one  State  to  another  is  a  branch  of  interstate 
commerce  is  not  controverted,  but  it  is  claimed 
that  there  is  nothing  in  the  legislation  imposing 
on  those  who  desire  to  act  as  the  agenta  of  this 
foreign  corporation  the  burden  of  paying  to  tlie 
auditor  the  fee  of  five  dollars  for  recording  his 
agency,  or,  rather,  for  issuing  him  his  license 
to  act  as  such. 

"The  Statute  was  enacted  for  the  benefit  of 
the  dtixens  of  the  State,  under  which  the  au- 
ditor is  required  to  have  satisfactory  evidence 
of  the  abiUl^  and  solvency  of  the  corporation 
to  do  that  which  it  has  undertaken  to  do  by 
virtue  of  ita  Act  of  incorporation.  Thcee  who 
intrust  to  ito  custody  the  transportadon  of  their 
property  are  entitled  to  aome  seeority  that  ita 
undertaking  will  be  performed,  and  we  find  no 
law  of  Congress  or  any  oonsHtotiooal  provision 
that  would  deny  to  the  State  the  right  to  im- 
pose siich  n  borden^oathosewboontet^ 
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law  requiring  lieeMeforearryina  an  interttate 
commerce,  wM—exerdie  of  police  potoer  of 
State — neither  Ueeneee  nor  indirect  taxation, 
ncr  any  itate  regulation^  can  be  ifnposed  upon 
interifaU  commerce. 

L  The  Matote  of  Kentaoky  ot  1800,  amended  to 
1808,  which  requires  from  the  Offentof  an  express 
company  not  tocorporated  by  the  laws  of  that 
State  a  license  from  the  auditor  of  public  ac- 
counts, before  he  can  carry  on  any  business  for 
such  company  to  the  State,  and  imposing  a  fine 
for  a  violation  of  the  Statute,  is  repugnant  to  the 
power  of  Congress  under  the  Oonstltution  to  reg- 
ulate commerce  among  the  States,  where  a  part 
of  the  bustoen  done  by  the  agent  is  toterstate 
business. 

2.  A  state  law  Is  unconstitutiona]  and  void  which 
requires  a  party  to  take  out  a  license  for  carry- 
ing on  toterstate  commerce. 

8.  A  state  law  which  forbids  a  corporation  of  an- 
other State  from  carrying  on  its  busineas  of  toter- 
state commerce  within  the  State,  without  taking 
out  a  license  and  paying  alicense  fee  to  the  State, 
is  not  an  exercise  of  the  police  power  of  the  State 
which  is  permissible  as  against  the  power  of  Con- 
gress to  regulate  toterstate  commerce. 

4.  Neither  Ucenses  nor  todirect  taxation  of  any 
ktod,  nor  any  system  of  state  regulation,  can  be 
imposed  upon  interstate  any  more  than  upon  for- 
eign commerce. 

[No.  828.] 

Argued  March  19, 1890.    Decided  May  es,  1891. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment  of 
that  court  afflrmiDg  a  Judgment  of  the  Frank- 
Ito  Circuit  Court  in  that  State,  imposing  a  fine 
upon  the  trial  of  an  indictment  for  violating 
the  Statute  of  Kentucky  requiring  a  license  to 
an  agent  of  a  corporation  oi  another  State  be- 
fore doing  express  business  to  that  State.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  W.  MacFarlftnd  for  platotiff  in 
error. 

Meesre.  James  P*  Helm  and  Helm  Bruce, 
for  defendant  in  error: 

Corporations  are  not  embraced  withto  the 
provision  of  the  Federal  Constitution  as  to  in- 
terstate commerce. 

Paul  T.  Virginia,  75  U.  8.  8  Wall.  168  (19: 
857);  Doyle  y.  Continental  Ine.  Go.  94  U.  9. 
585  (24:  148). 

A  State  has  the  right  to  require  that  reason- 
able fees  shall  be  paid,  to  cover  the  cost  and  to 
make  reasonable  compensation  to  the  officers 
for  the  services  performed. 

Bmiih  ▼.  Alabama,  124  U.  8.  480  (81:  518); 
New  York  Oity  v.  MUn,  86  U.  8.  11  Pet.  189 
(9:  662);  Com.  t.  Alger,  7  Cush.  58;  Thorpe  v. 
Rutland  dB,R  Co.  ^Yi.  140;  Pattenon  r. 
Kentucky,  97  U.  8.  504  (24:  1116). 

In  matters  which  are  affected  by  local  con- 
siderations the  power  to  "regulate  commerce" 
is  possessed  brboth  the  Federal  and  State  Leg- 
islatures, subject,  however,  to  the  modiflcation 
that  whenever  Congress  speaks  on  the  subject 
that  is  the  supreme  law. 

Philadelphta  d8.  8.  8.  Co.  r.  Fenneyhoania, 
122  U.  6.  886  (80:  1201);  BMine  ▼.  Shelby 
County  Taxing  Diet.  120  U.  8.  489.  492,  408 
m.  694,  695,  ft6);  Smith  ▼.  Alabama,  124  U. 
8.  465  $1:  506);  Pmbina  Con.  8.  Min.  d  M. 
Cb.'T.  Fonmylnania.  125  U.  &  185  (81:  662). 


Mr.  Justice  Br&dle^  delivered  the  opinioo 
of  the  court: 

This  case  arose  at  Frankfort.  Franklin  Coun- 
ty, Kentucky,  upon  an  indictment  found 
against  Crutcher,  the  plaintiff  to  error,  in  the 
l^nklin  Circuit  Court,  for  acttog  and  doing 
business  as  agent  for  the  United  States  Express 
Company,  alleged  to  be  an  express  company 
not  incorporate  by  the  laws  of  Kentucky,  but 
trading  and  doing  business  as  a  common  car- 
rier by  express,  of  goods,  merchandise,  money 
and  other  things  of  value  in  and  through  the 
county  and  State  aforesaid,  without  having 
any  ucense  so  to  do  either  for  himself  or 
the  company.  Crutcher,  betog  arrested  and  k^B] 
brought  before  the  court,  tendered  a  special 
plea  setting  forth  the  facts  with  regard  to  his 
employment  and  the  business  of  the  company, 
and  amongst  other  things,  that  said  company 
was  a  Joint-stock  company,  tocorporated  and 
having  its  principal  office  in  the  Ci^  of  Kew 
York, In  the  State  of  New  York,  which  plea  was 
refused.  He  then  pleaded ' *not  guilty,''  and  the 
parties  tiled  an  agresd  statement  of  facts;  and,  by 
consent,  the  matters  of  law  and  fact  were  sub- 
mitted to  the  court,  and  the  defendant  was 
found  guilty  and  sentenced  to  pay  a  fine  of 
one  hundred  dollars  and  the  costs  of  prosecu- 
tion. 

The  agreed  statement  of  facts  was  as  f oUows; 

'*It  is  agreed  that  defendant  is  agent  of  the 
United  States  Bxpress  Co..  a  foreign  corpom- 
tion  doing  the  bostoess  ordinarily  done  by  ex- 
press companies  in  this  country,  of  carryini; 
goods  and  freight  for  hire,  not  only  from  potots 
in  this  Stote  to  other  points  in  this  Stote,  but 
also  of  carrviDs:  same  character  of  freight  from 

Soints  within  &]a  State  to  points  without  this 
tate,  in  divers  parts  of  the  United  States,  and 
vicewrta. 

*'And  defendant,  agent  at  Frankfort,  Ky„ 
never  obtained  any  license  to  do  such  business, 
nor  did  said  express  company  obtato  any  li- 
cense from  the  State  of  Kentucky.  The  pro- 
portion of  business  done  by  the  said  company 
withto  and  without  this  State  for  the  month  of 
November,  1888,  is  shown  by  a  statement  here- 
with filed,  marked  *'X,"  and  the  same  pro- 
gortion  of  business  within  and  without  this 
tate,  approximately,  is  generally  done  by  said 
company." 

The  detailed  statement  referred  to,  marked 
X,  showed  the  total  amount  of  business  done 
by  the  company  at  the  Frankfort  office  in  No- 
vember, 1888,  to  have  been  $226.71,  of  which 
$56.14,  or  not  quite  one  fourth  of  the  whole, 
was  business  done  entirely  within  the  State; 
and  the  rematoder,  $170.57,  was  done  partly 
within  and  partly  without  the  State;  that 
is,  the  goods  were  brought  into  the  State 
from  ptoces  without  the  State,  or  were  carried 
from  the  State  to  places  without  the  State. 
Of  oourse  the  latter,  or  largest  portion,  was 
comprised  .within  the  category  of  interstate 
commerce. 

The  defendant  upon  these  facts  uioved  for  a 
new  trial,  which  was  refused,  and  also  for  an  |49] 
arrest  of  judgment,  which  was  denied,  and  a 
bill  of  exceptions  was  taken.  The  case  was 
then  appealed  to  the  Court  of  Appeals  of  Ken- 
tucky, and  the  Judgment  was  sStfirmed.  The 
ground  taken  for  revennng  the  Judgment  was 
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We  do  DOl  think  that  the  difBcoIty  It  at  all 
obflatad  by  the  fact  that  theexprett  oompaoy, 
as  inddeDtol  to  Itt  main  bntioeM  (which  It  to 
cany  coodt  between  different  States),  doet  also 
MNBt  loed  hastnett  bj  carrying  goodt  from 
one  point  to  another  wttbln  the  State  of  Ken- 
tud^.  This  li  probably  quite  at  much  for 
the  accommodation  of  the  people  of  that  State 
at  f6r  the  adTantace  of  tbe  oompany.  Bui 
whether  to  or  not.  It  does  not  obriate  the  ob- 
Jectfott  that  the  regulations  at  to  Uceose  and 
capital  ttock  ate  Imposed  at  conditions  on  the 
company's  osirrying  on  the  business  of  Inter- 
slate  commerce,  which  was  manifestly  the 
principal  object  of  Itt  organi£ation.  These 
regulations  are  clearly  a  burden  and  a  restric 
timi  upon  that  oonuneroe.  Whether  Intended 
as  such  or  not  they  operate  as  such.  But  taxe? 
or  license  fees  in  good  faith  Imposed  exclu- 
alTelT  oo  express  bwness  carrlea  on  wholly 
within  the  State  would  be  open  to  no  such  ob- 
jection. 

The  case  It  entirely  different  from  that  of 
/oreigD  corporations  seeking  to  do  a  business 
which  does  not  belong  to  the  regulating  power 
of  Congress.  The  insurance  business,  for  ex- 
ample, cannot  be  carried  on  In  a  State  by  a 
foreign  corporation  without  oomplrinff  with 
all  tbe  conditions  imposed  by  the  l^Islanon  of 
that  State«  So  with  regard  to  manufacturing 
corporations,  and  all  other  corporations  whose 
bunness  is  of  a  local  and  domestic  nature, 
which  would  include  express  companiet  whose 
hualnets  Is  confloed  to  points  and  places  wholly 
within  the  State.  The  cases  to  this  effect  are 
numeroua.  Bank  &f  Augu$ia  ▼.  Barle,  9S  U. 
a  IB  Pet  519  [10:2741;  Paul  t.  Virginia,  75 
U.  a  8  WaU.  168  [10:8571;  Liverpool  Ins.  Co. 
T.  MamachumtU,  V  U.  S.  10  WaU.  556J19: 
10801;  Ooover  ]iffg,  Oo.  ▼.  Ferguson,  118  U.  8. 
787  [98:1187];  JmtoiWpAMi  F.  Aeeo.  t.  New 
Tort,  110  U.  S.  110  [80:843]. 

Bot  the  main  argument  Id  support  of  the  de- 
cision of  the  court  of  appeals  Is  that  the  Act 
in  question  is  essentially  a  regulation  made  in 
the  fair  exercise  of  the  police  power  of  the 
State.  But  It  does  not  follow  that  ererything 
which  the  LeglsUture  of  a  State  may  deem  es- 
sential for  the  good  order  of  society  and  tbe 
wdl  being  of  its  dtlxens  can  be  set  up  against 
the  exclusiye  power  of  Congress  to  regulate  tbe 
operations  of  foreign  and  Interstate  commerce. 
We  have  lately  expressly  decided  in  tbe  case  of 
Atfuy  T.  HardSn  185  U.  S.  100  r84:128l,  that 
a  state  law  prohibiting  the  sale  of  intoxicating 
Hquors  Is  void  when  it  comes  in  conflict  with 
the  express  or  implied  regulation  of  interstate 
commerce  bv  Congress,  declaring  that  tbe  traf- 
flc  in  such  liquoft  at  articles  of  merchandise 
between  the  Statea  shall  be  free.  There  are, 
tiodoubtedlr,  many  things  which  In  their  nat- 
ure are  so  deleterious  or  Inlurlout  to  tbe  liTCt 
and  health  of  the  people  at  to  lose  all  beneflt  of 
protection  at  articles  or  things  of  commerce,  or 
to  tie  able  to  claim  It  only  in  a  modified  way. 
Such  thfanfs  are  properly  subject  to  the  police 
power  of  Uie  State.  Chitf  Justice  Marshall,  In 
Bromn  t.  J^rvtand,  25  U.  a  18  Wheat.  410. 
448  [6:678,  687],  hMtanoea  gunpowder  ai  clear- 
ly sobjeet  to  the  (tzerdse  of  the  police  power  In 


regard  to  Itaremofal  and  the  place  of  Ittttor- 
age;  and  he  addt:  'The  remoral  or  detUiMy 
tion  of  InfectkNit  or  untound  articles  Is,  un- 
doubtedly, an  exercise  of  that  power,  and 
forms  an  exprett  exception  to  tho  prohibition 
we  are  contiderlng.  Indeed,  the  laws  of  the 
United  States  expressly  sanction  the  Health 
Lawt  of  a  State.*  CMtf  Judice  Taney,  in  the 
License  Oasee,  46  U.  a  5  How.  504,  4^6  [19.*- 
956. 98^  took  the  same  distinction  when  he 
said:  ''It  has»  Indeed,  been  suggested,  that.  If 
a  State  deems  the  traffic  in  ardent  spirita  to  be 
injurious  to  Its  citizens,  and  calculated  to  In- 
troduce Immorality,  tIcc  and  pauperism  into 
tbe  State,  It  may  constitutionally  refuse  to  per- 
mit Itt  Importation,  notwithstanding  the  lawi 
of  Congress;  and  that  a  State  may  do  this  upon 
tbe  same  principles  that  It  may  resist  and  pre- 
vent tbe  introduction  of  disease,  pestilence  and 
pauperism  from  abroad.  But  it  must  be  re- 
membered that  disease,  pestilence  and  pauper- 
ism are  not  subjects  of  commerce,  although 
sometimes  among  its  attendant  evils.  Tbcy 
are  not  things  to  m  regulated  and  trafficked  Id, 
but  to  be  prevented,  as  far  as  human  foreitigbt 
or  human  mesne  can  guard  sgainst  them. 
But  spirits  and  distilled  flquors  are  universally 
admitted  to  be  subjects  of  owDer^bipand  prop- 
erty, and  are  therefore  subjects  of  exchange, 
barter  and  traffic,  like  any  other  commodity  in 
which  a  right  of  property  exists." 

But  whilst  It  is  only  such  things  as  are  clear- 
ly Injurious  to  the  lives  and  health  of  the  people 
that  are  placed  beyond  the  protection  of  the 
commercial  power  of  Congress,  yet  when  that 
power,  or  some  other  exclusive  power  of  the 
federal  government.  Is  not  in  question,  the 
police  power  of  the  State  extends  o  almost 
ever)rthing  within  its  borders;  to  the  suppres- 
sion of  niusances;  to  the  prohibition  of  manu- 
factures deemed  iojuriout  to  the  pt|blic  health; 
to  the  prohibition  of  intoxicatlog  diluks.  their 
manufacture  or  sale;  to  the  prohib:(ioo  of  lot- 
tenee.  gtmbling,  horse-racing  or  aaytbing  else 
that  the  Legislature  may  deem  opposed  to  tbe 
public  welfare.  Bartemeyer  v.  ioira.  85  U.  S. 
18  Wall.  190  [91:9291;  Boston  Beer  Oo.  v.  Mao- 
saehusetts,  97  U.  8.  25  [24:9891;  Not  thfrcstern 
Fertiiiting  Oo.  ▼.  Ilffde  I'ark,  97  U.  S.  659  [24: 
10861;  atone  r.  Mississippi,  lOl  U.S.  814  [25: 
1079];  Foster  v.  Kansas.  112  U.  S.  20l  [28:6  9" 
MugUr  v.  Kansas,  128  U  8.  628  [81:205 
PiiMeeU  V.  Fenneglmnia,  127  0.  S.  678  [82:253 
Kiddw.  Pearson,  128  U.  S.  1  [82:846];  Kim- 
mish  V.  BaU.  189  U.  S.  917  [82:695]. 

It  Is  abo  within  the  undoubted  province  of 
the  State  Legislature  to  make  regufationa  with 
regard  to  the  speed  of  railroad  traina  in  the 
noghborhood  of  cities  ami  *owns;  with  regard 
to  tne  precautions  to  be  taken  in  the  approach 
of  such  trains  to  bridges,  tunnels,  deep  cuts 
and  sharp  curves;  ana!  generally,  with  regard 
to  all  operations  In  which  the  lives  and  health 
of  people  may  be  endangered,  even  though 
such  regulations  effect  to  some  extent  theoptf- 
ationaof  interstate  commerce.  Such  regula- 
tions are  eminently  local  In  their  character, 
and.  In  the  abeence  of  congressional  regula- 
tions over  the  same  subject,  are  free  from  all 
constitutional  objections,  and  unquestiunably 
valid. 

In  view  of  the  /jregoing  conMeratlooa,  and 
of  the  well-oonf^'teTed  dfitlnctiont  that  have 
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been  drawn  between  those  things  that  nre  aod 
ihoee  thlnn  that  are  not  wltbm  the  scope  of 
commerciS  ro^Iatlon  and  protection,  It  is  not 
difficult  to  arrive  at  a  saCistactorf  concliislon 
on  the  quesilon  now  piescnted  to  ub.  Th« 
character  ol  police  regmalion,  claimed  for  the 
reqUirementa  ol  the  Statute  in  question,  is  cer- 
tainly not  such  as  to  give  them  a  controlling 
force  over  the  refnilations  of  toieratate  cont- 


empt them  from  nullity  when  repugnant  to  the 
exclusive  power  given  to  Congress  in  relation 
lo  that  commerce.  This  is  abundantly  shown 
by  the  decisions  to  which  we  have  alrcad;^  re- 
ferred, which  are  clear  to  the  effect  that  neither 
licenses  nor  indirect  laxaiioo  of  any  hind,  nor 
any  Bystem  of  Biate  legulatiou,  can  be  imposed 
upon  inlerslatc  any  more  than  npon  foreign 
commerce;  and  Ihatalt  Acts  of  legislation  pro- 
ducing anj  Buch  lesuU  are,  to  thai  extent,  un- 
sonatliutional  and  void.  And  as.  in  our  Judg- 
ment, the  law  of  Kentucky  now  under  coneia- 
eradon,  as  applied  to  the  case  of  the  plaintiff  in 
error,  is  open  to  this  objection,  it  necessarily 
follows  that  the  Jadfnnent  of  the  court  of  ap- 
peals must  be  reversed.  7^  judgntei,^  it  ra- 
wrasd  accordingly,  and  the  canae  remanded  for 
further  proceedings  not  inconsisteat  with  thla 
opinion. 

The  Chief  Jaetloa  and  Mr,  Juitiee  Ora^ 
dissented. 

J&.  JtuUtu  Brown,  not  having  been  a  mem- 
twr  of  the  court  when  the  case  wai  argued,  took 
no  part  in  the  decision. 
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Tbe  fact!  are  itatedln  the  oplDion. 

Mr.  Lionel  C*  Burr*  for  appellants: 

The  bill  filed  io  the  circuit  court  by  appellee 
did  not  show  upon  its  face,  nor  did  the  record 
Io  any  manner  show.  Jurisdiction  in  the  cir- 
cuit court;  for  this  reason  alone  the  bill  should 
have  been  dismissed. 

8Uc€n$  T.  NichoU,  180  U.  8.  880  (82.-914): 
Orthare  T.  OMo  A  M.  IL  Oa.  181  U.  8.  840 
(88:144);  Jaekmrnr.  Allen,  188 U.  8.  87(88:849); 
La  Confiance  Campagnie  d'Asiurance  t.  Hale, 
187  U.  8.  61  (84:578);  Morgan  ▼.  Qa^,  86  U.  8. 
19  Wall  81  (88:100);  Ambler  y.  Eminger,!^ 
U.  8.  480  (84:765):  DMler  t.  Dodge,  87  U.  8. 
16  How.  628  ( 14:1064);  ButihneU  ▼.  Eennethf, 
76  U.  8.  9  Wall.  887(19:786). 

Mr,  Walter  J.  Laasb.  for  appeDee: 

Matters  in  abatement  and  to  the  Jurisdiction, 
being  preliminary  in  their  nature,  most  be  taken 
Advantage  of  1^  plea,  etc 

Utingehn  ▼.  8iorv,  86  U.  a  11  Pet.  858 
(9:746);  Sheppardy.  Oravee,  55  U.  &  14  How. 
611  (14:520). 

After  the  entry  of  a  decree  pro  eoftfeseo,  and 
while  it  stands  unrevoked,  the  defendant  can- 
not set  up  snvthiog  In  opposition  to  it,  either 
below  or  la  tbis  court  on  appeal,  except  what 
appears  on  the  face  of  the  bill. 

77bm«m  ▼.  Wooeler,  114  U.  8.  104  (89:106); 
WeeeoU  t.  Chl^,  4  McLean,  80;  Marine  d  A 
R  Min,  A  Mfg.  Oo.  y.  BradUg.  106 U.  ai81 
(86:10^6). 

Mr.  Juiliee  Btarlftn  deUvered  the  opinion 
of  the  court: 

By  an  Act  of  Congress  approved  February 
85ih.  1889,  it  was  provided  that  in  all  cases 
where  a  final  Judgment  or  decree  shall  be  ren- 
dered in  a  circuit  court  of  the  United  8tatea  in 
which  there  shall  have  been  a  question  invotv- 
log  the  Jurisdiction  of  that  court,  the  party 
against  whom  the  Judgment  or  decree  Is  ren- 
dered shall  be  entitled  to  an  appeal  or  writ  of 
error  to  the  8upreme  Court  of  the  United  States 
to  review  the  Judgment  or  decree  without  ref- 
erence to  its  amount;  but  In  oases  where  the 
decree  or  Judgment  does  not  exceed  the  sum  <rf 
five  thousand  dollars  this  court  is  not  to  review 
any  question  raised  upon  the  reoord  except 
such  Question  of  Jurisdiction.  85  8tat.  698, 
chap.  886. 

This  case  cornea  here  under  that  Act  The 
question  of  the  Jurisdiction  of  the  circuit  court, 
in  which  this  suit  was  brought,  arises  out  of 
the  following  facts:  C.  M.  rarker  executed 
at  Uncohi,  Nebraska,*8eptember  7th,  1886,  his 
promissory  note  for  ^,000,  payable  on  the  7th 
day  of  September,  1891,  with  semiannual  In- 
terest from  date  at  the  rate  of  eight  per  cent 
Cr  aanum,  the  Interest  coupons  and  the  note 
fnc  payable  to  Walter  J.  Lamb  or  order,  at 
the  LanoMter  County  Bank,  in  Lincoln,  Neb 
raska.  It  was  proviae4  in  the  note  that  any 
Interest  coupon  not  paid  when  due  should  bear 
interest  at  tne  rate  of  eight  per  cent  per  annum 
from  maturltv:  and  If  any  interest  remained 
unpaid  for  tnirty  days  after  It  nurtured  the 
bolder  ootild  elect  to  consider  the  whole  debt 
due  and  collectible  at  once;  abo,  that  In  ease 
ao  actloo  was  brought  for  the  coUectloa  of  the 
wMa,  the  maker  was  Io  pay,  as  attorney's  fees, 
a  sum  equal  to  ten  per  cent  of  theamoont  due. 
The  note  and  interest  ooupoos  were  secured  by 

i4t  u.  a 


a  mortgage  given  by  Parker  and  wife  upon 
real  estate  In  the  City  of  Uncoln. 

Upon  the  back  of  the  note  and  coupons 
were  the  following  Indorsements:  "Pay  L.  L. 
Ormsby  or  order.  Lancaster  County  Bank, 
Lincoln,  Neb.  F.  O.  Metcalf,  Cashier.  Pay 
Lancaster  County  Bank  or  order.  I  waive  de- 
mand, notice,  protest  and  notice  of  protest, 
and  guarantee  the  payment  of  the  within  note. 
W.  J.  Lamb.- 

The  whole  debt  having  become  due  by  rea- 
son of  default  In  meeting  the  intciest,  this  suit 
was  brought,  December  l8th,  1889^  by  Ludnda 
L.  Ormsfy  acainst  the  appellants,  Cfnarles  M. 
Parker  and  £nma  Parker,  his  wife,  and  Mar- 
tha L.  Courtney,  the  relief  sought  being  a  de- 
cree for  the  sale  of  the  mortgaged  preimses  to 
pay  the  amount  due.  and  for  a  personal  Judg- 
ment against  Charles  M.  Parker  for  any  dra- 
ciency  remaining  after  the  sale. 

The  bill  avers  that  the  plaintiff  is  a  citizen  of 
niinois,  and  that  the  defendants  are  citizens  of 
Nebraska.  It  contains,  however,  no  averment 
as  to  the  citizenship  of  Lamb,  the  original 
payee  in  the  note  and  coupons  as  welT  the 
mortgagee. 

A  decree  was  rendered  finding  due  the  plain- 
tiff the  sum  of  $8,520.80,  the  aggregate  of  the 
principal  and  interest  of  the  note  and  coupons, 
and  costs,  including  attorney's  fees.  The  mort- 
gaged premises  were  ordered  to  be  sold  to 
raise  that  sum. 

Did  the  court  below  have  Jurisdiction  of  this 
case?  If  Jurisdiction  did  not  affirmatively  ^• 
pear  upon  the  record,  it  was  error  to  have  ren- 
dered a  decree,  whether  the  question  of  Juria- 
diction  was  raised  or  not  in  tbe  court  below. 
In  the  exercise  of  its  power,  this  court,  of  Its 
own  motion,  must  ileny  the  Jurisdictliin  of  tbe 
courts  of  the  United  8tates,  in  all  cases  coming 
before  It  upon  writ  of  error  or  appeal,  where 
such  Jurisdiction  does  not  afflrmaavely  appear 
in  the  record  on  which  It  la  called  to  act  Mane- 
nod,  O.  dL.M.  R.  Co,  V.  Biean,  111  U.  8. 879, 
888  [88:  468,  4681;  King  Bridge  Oo.  t.  Otoe 
Oountg.  180  U.  8. 285,  $^[80: 628, 684] :  Camer- 
on V.  Hodgee,  127  U.  8.  822,  825  [82: 182, 1881 

Tbe  Judiciary  Act  of  1789  provided  that  the 
district  and  circuit  courts  of  the  United  8tates 
should  not  "have  cognizance  of  any  suit  to  re- 
cover the  contents  of  any  promissory  note  or 
other  chose  in  action  In  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  In 
such  court  to  recover  the  said  contents  if  no 
assignment  had  been  made,  except  In  cases  of 
forogn  bills  of  exchange.  1  8tat  78,  chap. 
80,  sec.  It  The  Act  of  March  8, 1875,  pro- 
vided that  no  circuit  or  district  court  sboold 
'*have  cognizance  of  any  suit  founded  on  con- 
tract In  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  In  such  court  to 
recover  thereon  If  no  assignment  had  been 
naade,  except  in  cases  of  promissory  notes  ne- 
gotiable by  tbe  law-merchant  and  bfUs  of  ex- 
chuige.*'  18  8tat  470.  chap.  187,  sec.  1.  The 
provbion  In  the  Act  of  Mardi  8, 1887,  deter- 
mining the  Jurisdiction  of  the  circuit  courts  of 
tbe  United  States  and  for  other  purposes,  aa 
amended  by  that  of  August  18, 1888,  Is  In  these 
words:  "Nor  shall  any  circuit  or  district  coart 
have  cognlance  of  any  suit,  except  upon  f or- 
alfn  bOtf  of  exchange,  to  recover  the  contents 
ofaiiy  promisBOfy  note  or  other  chose  In  ac*i«>n 
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in  favor  of  toy  assignee,  or  of  anj  subsequent 
holder,  if  sach  instmment  be  payable  to  bearer 
and  be  not  made  by  any  corporation,  anless 
such  suit  might  have  bera  prosecuted  in  such 
court  to  recover  the  said  contents  if  no  assign- 
ment or  transfer  had  been  made."  35  Stat. 
488,  484,  chap.  886,  sec.  1. 

It  thus  appisars  that  the  Act  of  1887,  in  ro> 
spect  to  suits  to  recover  the  contents  of  promis- 
sory notes  or  other  choses  in  action,  differs 
from  the  Act  of  1780  onlv  in  the  particular  that 
the  Act  of  1807  excludes,  under  certain  cir- 
cumstances, from  the  cognizance  of  the  circuit 
and  district  courts  of  the  United  States  suits  in 
favor  *'of  any  subsequent  holder,  if  such  in- 
strument be  payable  to  bearer  and  be  not  made 
by  any  corporation."  It  is  not  necessarv  now 
to  consider  the  meaning  of  the  words  Just 
quoted;  for  the  present  smt  is  by  an  assignee  of 
a  promissory  note  payable,  not  to  bearer,  but 
to  the  order  of  the  payee.  And  we  have  onlv 
to  inquire  as  to  the  circumstances  under  which 
(be  court  below  could  take  coniizance  of  a  suit 
of  that  charactei.  That  inquiry  is  not  difllcult 
of  solution. 

It  was  settled  by  many  decisions,  under  the 
Act  of  1789,  that  a  circuit  court  of  the  United 
States  had  no  Jurisdiction  of  a  suit  brought 
against  the  maker  by  the  assignee  of  a  promis- 
sory note  payable  to' order,  unless  it  appeared, 
affirmatively,  that  it  could  have  been  main- 
10^1  tained  in  that  court  in  the  name  of  the  original 
~  payee.     Turner  v.  Bank  of  North  America,  4 

V,  8.  4  DaU.  8,  11  [1:  718,  719);  Montalet  v. 
Murray,  8  U.  8.  4Cranch,  46  [2:5461;  Gibtan 
V.  Chew,  41 U.  8. 16  Pet  815, 816  [10: 977.  9781; 
Coffiee  V.  Planien  Bank  qf  Tenneeeee,  54  U.  S. 
18  HOW.  188. 187  [14: 105, 106] ;  Morgan  v.  Qay, 
86  U.  8.  19  Wall.  81, 82  [22: 100] .  There  were 
these  reco|;nized  exceptions  to  that  general  rule 
in  its  application  to  promissory  notes:  1.  That 
an  indorsee  could  sue  the  indorser  in  the  cir- 
cuit court,  if  they  were  citizens  of  different 
States,  whether  a  suit  could  have  been  brought 
or  not  by  the  payee  against  the  maker;  for  the 
faidorsee  would  not  daim  through  an  assign- 
ment, but  by  virtue  of  a  new  contract  between 
himself  and  the  indorser.  Toung  v.  Bryan,  19 
U.  a  6  Wheat.  146,  151  [5:228,  2291;  MoUan 
V.  Torrance,  22  U.  8. 9  Wheat.  587, 588  [6: 154]. 
2.  The  holder  of  a  negotiable  instrument  pay- 
able to  bearer  or  to  a  named  person  or  bearer 
couJd  sue  the  maker  in  a  court  of  the  United 
States,  without  reference  to  the  citizenship  of 
the  •riginal  payee  or  original  holder,  because 
his  title  did  not  come  to  him  by  assignment, 
but  by  delivery  merely.  Bank  of  Kentucky  v. 
WUUr,  27  U.  8.  2  Pet.  818.  826  [7: 487.  4891; 
Thomp$on  t.  Pinrine,  106  U.  8.  589,  592  [27: 
298,  299],  and  authorities  there  cited.  There 
can  be  no  claim  that  the  presput  case  is  within 
either  of  those  exceptions. 

The  authorities  we  have  cited  are  conclusive 
against  the  right  of  the  plaintiff  to  maintain  this 
suit  In  the  court  below,  unless  it  appeared  that 
the  original  payee.  Lamb,  could  have  main- 
tained a  suit  in  that  court  upon  the  note  and 
coupons.  Consequently,  it  was  necessary  that 
the  record  should,  as  it  does  not,  disclose  hb  citi- 
zenship. JMso/f  V.  Watertown,  128  U.  8.  586 
[82: 548]:  8te9en$  v.  irichoU,  180  U.  8.  280  [82: 
914];  Orthar^  Y.Ohio  AM.  R  Oo.  181  U.  B. 
240, 248  [88: 144, 146];  BoUine  v.  Ohafm  Chun- 


ty,  84  Fed.  Rep.  91.  If  it  be  true,  as  sUted  In 
an  affidavit  filed  below,  that  Lamb  was,  at  th« 
commencement  of  the  suit,  a  citizen  of  Ne- 
braska, clearly  the  court  below  was  withoat 
Jurisdiction;  for  all  the  defendants  aio  alleged 
to  be  citizens  of  that  State. 

There  is  another  point  In  the  ease  that  re* 
quires  notice.  By  an  Act  of  tlie  Legislatuve 
of  Nebraska,  approved  February  28,  1875,  it 
was  provided:  *'l.  Hereafter  no  stay  of  exe- 
cution or  order  of  sale  upon  any  Judgment  or 
decree  shall  be  granted  for  a  longer  time  than 
nine  months  from  and  after  the  rendition  of 
such  Judgment  or  decree.  2.  The  order  of 
sale  on  aU  decrees  for  the  sale  of  moriSMed 
premises  shall  be  stayed  for  the  period  of  mne 
months  from  and  after  the  rendition  of  such 
decree,  whenever  the  defendant  shall,  within 
twenty  days  after  the  rendition  of  such  decree, 
file  with  the  clerk  of  the  court  a  written  re- 

Siuest  for  the  same;  Provided,  That  if  the  de> 
endant  make  no  such  request  within  said 
twenty  days,  the  order  of  sale  may  issue  im- 
mediately after  the  expiration  thereof."  *'6. 
No  proceedings  in  error  or  appeal  shall  be  al- 
lowed after  such  stay  has  been  taken,  nor  shall 
a  stay  be  taken  on  a  judgment  entered  as  here- 
in contemplated  against  one  who  is  surety  in 
the  stay  of  execution."  Laws  of  Nebraska 
1875,  p.  49;  Compiled  SUt  of  Neb.  1885,  p. 
688.  §  477. 

The  appellee  moved  to  dismiss  the  appeal  up- 
on the  ground  that  the  above  Statute  constitutes 
a  rule  of  property  in  Nebraska,  and  that,  as 
the  appellants,  within  twenty  days  after  the 
rendition  of  the  decree,  filed  with  the  clerk  be- 
low a  written  reouest  that  the  sale  be  stayed 
for  nine  months  from  and  after  the  decree,  be 
is  precluded  from  prosecuting  this  appeal,  with- 
out reference  to  any  question  of  the  Jurisdic- 
tion of  the  circuit  court.  This  motion  has 
been  met  with  one  by  the  appellants  that  they 
be  permitted  to  execute  a  supersedeas  bond,  or 
that  the  action  be  dismissed  for  want  of  Juris- 
diction in  the  circuit  court 

The  motion  to  dismiss  the  appeal  necessarfly 
assumes  that  it  was  competent  for  the  appel- 
lants by  their  acts,  or  by  failing  to  act,  to  waive 
the  question  of  the  Jurisdiction  of  the  circuit 
court  This  is  an  error.  We  said  in  MetealJ 
V.  Waiertovon,  above  cited,  that  whether  a  cir- 
cuit court  of  the  United  States  had  or  had  not 
Jurisdiction  in  a  case  brought  here,  upon  error 
or  appeal,  is  a  question  that  this  court  must 
examine  and  determine,  even  if  the  parties  for- 
bear to  make  it,  or  consent  that  the  case  be 
considered  upon  its  merita. 

As  to  the  effect  of  the  Statute  of  Nebraska, 
it  is  only  necessary  to  say  that  it^  cannot  be 
permitted,  by  its  operation,  to  confer  iurisdic- 
tion  upon  a  circuit  court  of  the  United  StateiL 
in  contravention  of  the  statutes  defining  and 
limiting  ito  Jurisdiction.  Such  would  be  the 
result  w  this  case  if,  without  determining  the 
question  of  Jurisdiction,  the  appeal  be  dismissed 
upon  the  ground  that  appellants,  by  accepting 
the  proviaons  of  the  Statute  of  Nebraska  in 
respect  to  a  stay  of  the  sale,  are  estopped  to 
appeal  from  the  decree  reudered  ajndnst  them. 
What  would  be  the  effect  of  that  Statute  in  its 
application  to  a  case  of  which  the  circuit  court 
of  the  United  States,  sitting  in  Nebraska,  could 
properly  take  cognizance,  we  need  not  inquire. 

Ul  U.  8. 
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ntMoMm  te  (Sfminfite  appeal  m  dmud,  "L    Tbat  petltiooera,  vbo  Kte  bereinafter 

n<  tt(  dMTM  <t  rteentd,  wil/i  amti  agairut  the  stjied  plalntlSs,  an  and  were  at  ihe  times  of 

wmd^tt,  and  rtmanded  wilA  inttmclioTU  to  dit-  the  accrual  of  the  causea  Of  action  hereinattcr 

mmti§biil/orKantt!fjuTUdietioninlh^anirt  stated,  a  mercanttle  firm,  composed  as  afore- 

WiM,  wUfftfib  plaititiff,  bf  leateefOu  etnirt  saiil,  engaged  in  tbe  wbote«ile  wine  and  liquor 

Um.aHdwitMJtttuhltrMatitma^preicribe,  tiuojness  io  tbe  City  acd   CoudI}   nl  Lab  An- 

winiJi  Air  bitt  w  atlopment  a  com  within  itt  f^les,  CalirorDia,  wbere  boio  of  wafa  piainlillt 

/wiHietimt,  also  reside;  tbat  defendant  is  a  resident  ci(i£ea 

•  of  Dallas  County,  Texas,  within  the  Norttierit 

Judicial  District  of  Texas." 

JOHN  a  DENITT  Kt  al..  flTjft.  «»  Br..  The  case  went  to  trial  upon  .oIb  allegalloi,, 

ft  and  a  Judgment  was  recoyered  agnin^  Denny 

FIROHI  ft  8LATRL  and  the  aureiies  upon  his  replerin  bond  for 
|2,231.T0,  the  value  of  the  property,  besides 

lBee8.a  Bepoiter'a  ed.  m-USj  129:5.39  damagea,  with  intereai  and  costs.    Mo- 
tion was  made  for  a  new  ttial  February  3ii. 

Midietion  tf  eimiit  eonrt  dependent  upon  1891,  upon  alleged  errors  in  llic  instruction  of 

aUTtnthip—amendnunt  to  »lune  JTiritdietion  ihe  court  and  in  the  rerdicl  of  the  Jury,   and 

-prvpereitigmAip  mutt  appear  in  tAt  record  waa  denied.     Upon  the  same  day  amoiiou  was 

-rtmittittir  m  pool  of  record— intuffletent  made  in  arrest  of  the  judgment,  wbicli  bad  al- 

'"■"*"'  ready  been  entered,  upon  tbe  ground  lUat  tbcra 
was  no  allegation  In  the  petition  abowing  that 

...^       ,.-    '^'^^f^^^^^  plaiutifteanddefendsntwereciiizenaotclifrer- 

Jaaarainratrf  rtttoneh^ai^  IB  Insufficient  ^i  q^^^  ^„^  ^^  allegation  to  sho*  that  tb« 

i«^  ?^™,^i,"^^'M„S,«"TrtS  «»""  1«^  Jurifldlciion.    Upon  the  next  day  Iha 

■intwiUb^rtTenBd  brthh  court  upon  mown  P'a'nliffa  filed  the  following  remittitur; 

■MtoD.  and  tbe  case  rMnanded.  "Now  at  this  time  come  Pironi  &  Slatri,  s 

t  A««ae<«DiM>tbe  amendedhav  10  aa  to  show  Arm   and   copartnership,  composed  of  C.  B. 

MMoOoolntlwoonMbelow,  butttaeoourtbe-  i:>ironi  and  F.  Blalri,  the  plaintitfBin  theabuve- 

Inr  IB  m  dlHraaon  mar  allow  It  to  b«  dona  numbered  and  entitled  cause,  each  of  whom  ia 

•konihoaiiit  waalnatttuwdin  tbeohmiitoourt.  now  and  was  at  the  date  of  Ihe  iDstiluiioD  ol 

t  It  h  not  ntoB—rr  that  tta  aTennantof  cltlien-  this  suit  a  dlizen  of  tb«  Slate  of  California, 

A)patttieii«meaappcar  In  tbe  pleadings,  but  It  and  a  resldeolof  the  City  and  County  of  Los 

—  '—itmi  In  the  record;  tbe  ramltunu  forms  Angeles,  in  said  Stat«  of  California,  and  show 

«ttiereoordlntiUBaueandareclta]of  to  the  court  that  Ihej.  on  tbe  21sL  day  of  Feb- 


>  the  court  that  they,  on  tbe  21sl  day  of  Feb- 
nUaMaJadsmantTOldtorwBntof Jurlidiatlon.   , 


(UHldilp  Id  Um  nunlttUur  to  not  nfflcieiit  to   jtiajj,  1891.  tecoveiiid  a  Judgment  against  Ihe 


1Z:^^'^X^cZt^^V'J^\^    Bute  of  Texas,  and  ft  resident  of  the  City  ol 
«N^t>bu.lne.lntJ».Com.>7oflMADire.   jj^j^    j^   ^^^j   ^^^^  ^    ^^^    within   the 

,  Mortbem  Judicial  District  of  Texas,  for  certain 
personal  property  of  the  value  of  4^,224.70, 
and  also  damages  for  Its  detention  in  tbs 
sum  of  I3S8.29,  besides  Interest  and  costs;  and 
said  plaintiSa  now  in  open  court  remit  tbe  sum 

PrSBHOH  to  the  Circuit  Conrt  of  the  Unit-  SLbTJo*^!'*"^ '^  ^^  '"^"1,^5*,"'''*  ,7?'^*'' 
•d  State  for  the  Northern  District  of  Texas  »238-a9  the  damages  awarded  in  said  jud^ 
bmiew.  judgments  replevin  in  an  action  ""e-t  ?fo™^««i;  and  p  aintifls  pray  that  this 
bncorer  thaTiueof  property  seized  upon  en  ""''"i^^ff  ,?"y  .•«  '"'^  °°  ^^  ''^>*'  """^ 
MtaduBBst.    RBBtrtdJ  >•""•"  entered  in  the  minutes,  and  tbat  execution  may 

""  laaue  in  due  course  for  the  balance  of  said 

HManunt  hv  Wv    TuifiV. »-___.  judgment  after  deducting  said  sum  of  five  dol- 

.te^M'of'^^iS^^runder  the  £""7  ^^  ^-^  ""«  '^""'^  ^ 
titttFtbnmrj  80,  1689  (25  Btat.  898),  allow-  ^""^^  "  aforesaid. 

hiawitt  of  eiTOT  In  all  cases  Inrolving  the  UP°°  '^'  """8  '*'  "'"  oocnment  ftn  order 
jMhdlclkNi  erf  the  circuit  court.  ^w  made  tbat  "aaid  remittitur  be  noted  onthtt 

Itoactloowu  brought  by  uiedefendantsin  docket  and  filed  herein  as  a  part  of  the  record 
■WW  fgiliiit  Denny,  one  of  the  plaintlfla  in  °^  'lil»  cause,  and  that  the  said  sum  of  five  dol- 
i»»,  M  recorer  certain  wines  purchased  by  1»™  be,  and  tbe  same  is  hereby,  remitted  from 
'AlAlntt&ib|f  one  Homand  through  tbe  al-  t^^  Judgment  of  $288.39,  assessed  and  ad- 
^H"ftMidaleal  device  of  Denny,  wbo  subse-  Judged  as  damages  In  said  original  Judgment 
J*aflyidxedilicll  winea  upon  an  attachment  herein  entered  on  February  91.  1891;  and  it  ia 
(■UiowaaMhiatHomand  The  only  aver-  further  ordered  that  execution  issue  for  th« 
.satoCellimiihlp.  requisite  to  rive  Jurisdic  balance  only  of  said  original  Judgment  after 
,lh(^«MOOiita(DedIndie(ollowlngairegarioD:  deducting  the  said  amount  of  five  dollars  so 

~   '■. here  remitted.      An  ordeiwasalsomade  deny- 

mm^Ja  te  jwltOttUon  of  umud  SiaUa  etroM  log  the  motion  In  arrest  of  Judgment,  and  a  bill 
gWl^wilagoiUMrlto  and  rMdmcc  see  noK  to  of  eiceptlona  was  aetUed  setting  forth  the  abore 
■Mw.ereoDoiicli.liMa.  f^^^ 

llMHr  «nMn  tf  tnm^wi  wAm  no  OUteUoiK  am.       ^*'-  '«!">  'ous  tor  pUntUa  Id  error. 
mmntennri^  niifrntr  TfTiiiili  tiTfT^iT^       Vr.  W.  H»1UU  PhlUlp*  for  defendanU 
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Jfr,  Juitice  Brown  delivered  the  opinion  of 
the  court: 

The  only  averment  of  the  plaintifEs'  citizen- 
■hip  appearing  in  the  record  prior  to  the  remit- 
titur is  contained  in  the  first  allegation  of  the 
petition,  that,  ^*the  petitioners,  who  are  herein- 
after styled  plaintiffs,  are  and  were  at  the  times 
of  the  accrual  of  the  causes  of  action  herein- 
after stated,  a  meren  ile  firm,  composed  as 
aforesaid,  engaged  in  the  wholesale  wine  and 
liquor  business  m  the  City  and  County  of  Los 
Argeles,  California,  where  both  of  said  plain- 
tiff also  reside."  That  an  averment  of  resi- 
dence is  no^  the  equivalent  of  an  averment  of 
citizenshi[^  and  is  insufficient  to  give  the  cir- 
cuit court  jurisdiction,  has  been  settled  in  a 
multitude  of  cases  in  this  court  (Parker  v. 
Overman,  59  U.  8.  18  How.  137  [15:818 
BoberUon  v.  Ceaae,  97  U.  S.  646  r24:105f 
Ecerhart  y.  EuntsviUe  ColUffe,  120  U.  S. 
80:6281;  Menard  v.  Ooggan,  121  U.  S.  258 
80:914]);  and  in  case  of  a  defective  averment 
h  this  particular  the  judgment  will  be  reversed 
by  this  court  upon  its  own  motion,  and  the 
case  remanded.  Feper  v.  Fordyee,  119  U.  S. 
469  [30:4351;  Everhart  v.  EuntsviUe  CoUege, 
120  U.  8.  22i3  [30:6231;  Menard  v.  Ooggan,  121 
U.  S.  253  [30:914].  A  case  cannot  be  amended 
here  so  as  to  show  jurisdiction,  but  the  court 
below,  in  its  discretion,  may  allow  it  to  be  done 
where  the  suit  was  instituted  in  the  circuit 
court  Continental  Ins,  Co.  y.  Bhoads,  119  U. 
8.  237  [30:380];  Halsted  v.  Buster,  119  U.  S. 
841  [30:462]. 

This  judgment  then  depends  for  its  validity 
wholly  upon  the  question  whether  the  mere  re- 
cital of  the  citizenship  of  the  parties  in  the  re- 
mittitur is  such  an  incorporation  of  the  same 
into  the  record  as  obviates  the  objection  to  the 
original  petition  and  supports  the  judgment 
It  has  been  repeatedly  held  that  it  was  not  nec- 
essary for  the  averment  to  appear  in  the  plead- 
ings, but  that  the  statute  was  complied  with  if 
it  appeared  in  any  part  of  the  record.  Thus  in 
Pittsburgh,  C.  dt  St.  L,  R,  Co.  v.  Ramsey,  89 
U.  8.  22  Wall.  822  [22:823],  which  was  a  case 
removed  from  a  state  court,  the  averment  of 
citizenship  did  not  appear  in  the  pleadings,  but 
the  parties,  by  stipulation  and  agreement  placed 
on  nle,  and  made  part  of  thelieoord,  admitted 
that  the  cause  was  brought  into  the  circuit 
court  by  transfer  from  the  state  court  in  accord- 
ance with  the  statutes  in  such  case  provided. 
By  the  same  stipulation  it  was  made  to  appear 
that  all  the  original  files  in  the  cause  had  been 
destroyed  by  £e.  The  court  hdd  that,  whfle 
consent  of  parties  cannot  give  the  courts  of  the 
United  8tates  jurisdiction,  they  may  admit  facts 
which  show  jurisdiction,  and  the  courts  mav 
act  judicially  upon  such  admission,  and  that  it 
would  be  presumed  that  the  petition  for  re- 
moval stated  facts  sufficient  to  entitle  the  party 
to  have  the  transfer  made.  8aid  the  chief  jus- 
tice, speaking  for  the  court:  "As  both  the 
court  and  the  parties  accept  the  transfer,  it  can- 
not for  a  moment  be  doubted  that  the  files  did 
then  contain  conclusive  evidence  of  the  exist- 
ence of  the  jurisdictional  facts."  Li  Briges  v. 
Sperry,  95  tJ.  8.  401  [24:390],  the  biU  showed 
no  ji^isdiction  in  the  circuit  court;  but  as  the 
prcceedingi  in  the  state  court,  which  were  held 
to  be  properly  part  of  the  record,  showed  that 
the  case  was  removed  from  the  state  court  to 

«S8 


the  federal  court  on  account  of  tbe 
of  the  parties,  the  jurisdiction  was 
The  same  ruling  was  made  in  NaUemsl 
ship  Company  v.  Tugman,  106  U.  &  118  [ft 
871.  In  Bondurant  v.  Walmm,  106  U.  &  SI 
[26:447],  the  record  showed  that  tbe  Inabni 
of  the  original  defendant,  of  whose  will  di 
was  the  executrix,  was  at  the  time  of  hii  doll, 
and  for  many^  years  before  had  been,  a  dtin 
of  Mississippi,  and  the  court  held  that  it  neoi- 
sarily  followed  that  the  defendant  vai  a  ctt 
zen  of  such  8tate  at  the  time  of  ber  hmbuA 
death,  which  took  place  before  theillii^ofthi 
petition  in  the  case,  and  that,  as  it  aboappctni 
that  she  was  a  citizen  of  the  same  Stale  it  tfei 
time  of  the  commencement  of  the  sdt  ^ii«t 
her,  the  jurisdiction  should  be  sustained. 

While  these  cases  settle  the  nrincipletbititii 
not  necessary  that  the  essential  facts  thin  bi 
averred  in  the  pleadings,  UKqr  show  thit  tlw  i 
must  appear  in  such  papers  as  propeilj  eooHi-  \ 
tute  the  record  upon  which  judgment  is  enteicd, 
and  not  in  averments  wmch  an  improperir 
and  surreptitiouslv  introduced  into  the  rem 
for  the  purpose  of  healing  a  defect  in  Wkyu- 
ticular.  Thus  in  Bobertmm  v.  Oeam^  97  U.  S. 
646  [24:1057].  it  was  claimed  by  counsel  to  bi 
apparent,  or  to  be  fairly  inferrea  flom  eotiii 
documents  or  papers  copied  into  the  tnonripli 
that  the  plaintiff  was  at  the  time  of  tbe  eo» 
mencement  of  the  action  a  dtizen  of  IIHiok 
Among  these  documents  was  a  noCioeof  mw 
plication  for  a  oommissioD  to  enodae  H 
nesses.  amon^  whom  was  the  pliiiidff.  d» 
scribed  as  rending  hi  the  CoontT  of  Mm 
8tate  of  niiuois;  and  there  was  a  dcporition  ■ 
his,  which  began  as  follows:  **]ly  mm  Ii 
Henry  Cease ;  residence.  Mann  Oooalir,  H* 
nois.'^  Under  the  doctrine  of  the  omm  nfon 
dted  it  was  contended  that  the  dtiieiiiiip  if 
Cease  was  satisfactorily  ahown  by  then  doo^ 
ments,  which  it  was  insisted  wen  aput  of  tb 
record.  "But,"  said  the  court,  'tbto  poMi 
cannot  be  maintained.    It  ioTolves  a  aiaf 

Srehension  of  our  former  dedsioiis.  Wha  ^ 
edared  that  the  record,  other  tbao  lbs  phrf* 
ines,  may  be  referred  to  in  tbia  eov^  ^*S 
tarn  the  dtizenship  of  the  parliei,  wi  sBsiN 
only  to  such  portions  of  tbe  tnnaoiptispNf  | 
erly  constituted  the  record  upon  wbtavsM* 
base  our  final  judement,  and  not  tbs  Mf 
which  have  b^  unproperilj  Imalsd  ■» 
transcript  Thoee  relied  upon  bora  to  wtfiS 
the  absence  of  distinct  avennenli  in  tbs  pb» 
ings,  as  to  the  dtiiensbipof  Omm^  divr  * 
not  constitute  any  kgitimnte  pert  ,of  111  K^ 
ord."  ^ 

In  the  case  under  oonMentlon.  tbs  W*j; 
tur  formed  no  proper  pert  of  (be  Niff'  j 
record;  and  the  redtal  of  dtinnsbte  6«i£ 


upon  such  judgment,  aa»  fbr  famanei^  llM 
baa  been  vacated,  stayed,  amffwled,  BOill* 

or  paid,  that  execution  baa  been  Ivosdivaij  ' 
or  that  a  part  of  it  baa  been  lemitled,  MH^  , 

>roceeding8  cannot  be  Introdnoed  to  fiBfby 

udgment  void  for  tbe  want  of  Jmlelkria 

!7ot  only  is  the  remittitur  in  tbla  case  opi  * 

this  objecticm,  but  it  appeen  upon  lis  wst  i* 

to  have  been  filed  in  good  faitb.  botfortbrMl 

purpose  of  introducing  tbe  averment  nf  riHe** 


1890. 


8t.  Lonn  akd  Sam  Frahcmoo  R  Ca  t.  MoBbidb. 
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ihip;  in  other  words  tbU  a?enneDt  is  the  ob- 
ject, tnd  the  remilUtur  the  incident  Remit- 
titoft  sre  used  where  the  Jadgment  has  been 
•cddentslly  entered  for  a  larger  amount  than 
was  due.  or  occasionallj  to  forestall  an  aimeal 
<Ak(^  Osp.  (h.  Y.  Matin,  188  U.  S.  S81  [88: 
450]),  bat  nerer  to  glTe  iurisdiction  where  it  is 
not  otherwise  shown.  As  well  might  it  be  con- 
tended that  the  difflcultj  could  be  surmounted 
by  filing  an  atBdarit  subsequent  to  iodsment. 
In  either  case  it  would  be  Imposfiibie  u>r  the 
defendant  to  take  issue  upon  it,  oi  to  submit  it 
to  the  court  or  jury,  as  upon  a  plea  in  abate- 
ment. 

Tk4  judgment  ^ih$  court  bdow  muit  fts  fv- 
9tn$d,  and  the  case  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


8t.  LOUIS  AND  SAN  FRANCISCO  RAIL- 
WAY  COMPANY,  Pff.  in  Err., 

e. 

LUCY  HcBRIDB  n  Ab 
<Bee  8.  a  Beporter^  ed.  m-UU 


of  United  8tate$  circuit  court— 
aeUanfor  damagafor  deaths-jurisdiction  ef 
caurP-ifenerai  appearance  <jf  drfcndawt—iiL 
ing  demurrer— appearance  to  the  merite  tMisM 
d^eete— privilege  qf  beina  eued  in  a  partieular 
duOriet  meie  usaieed    tmeadinff  to  the  merite. 


L  An  aotSoo  to  reooTer  monej  which  Is  between 
eltlasDS  of  different  States  and  brought  In  the 
distriocand  State  of  the  resldenoe  of  the  pUUnUflS, 
the  sum  olatmed  belDff  In  excess  of  $2,000.  Is  with- 
In  the  general  jnrlsdlotlon  of  the  United  States 
drouit  courts. 

&  In  an  aoUon  for  damates  for  death  brougiit  hj 
the  widow  and  beiia  of  deeeised,  the  qoestJons 
whether  there  Isastatute  in  fOroe  where  the  cause 
«f  aetloo  arose,  which  nroTldes  that  the  acttoo 
ikall  surrlTe,  and  whether  apon  the  facts  stated 
In  the  complstnt  the  plalotlflB  have  a  caose  of 
acttoo,  are  qneetlons  emerloir  Into  the  merits  of 
the  oontrofeny.  and  not  matters  afleotin#  the 
Jofisdiotton  of  the  droott  ooarC 

&  An  appearance  b7  defendant  In  a  ease  bjIDInc 
a  demurrer  to  the  complaint  on  the  irrounds  that* 
the  court  hasno  Jurlsd^ctkm,  and  thai  tlie  com- 
plaint docs  not  itate  a  cause  of  aotloo,  Isa  general 
appearance  to  the  merits. 

C  Where  the  case  Is  one  of  which  the  court  can 
take  Jurlsdictioo,  a  general  appearance  to  the 
merits  bj  defendant  walTSs  all  defects  in  theserr- 
tee  and  all  speoiaLpririleges  of  tlie  defendant  in 
isepeet  to  tlie  particular  court  In  which  the  a^ 
tloolsbroaght. 

%,  The  right  of  defendant  to  insist  upon  suit  against 
him  being  brougiit  only  in  the  district  whereof 
he  is  an  inhabitant  is  a  personal  priTUege  which 
he  may  wairei.  and  he  does  walTe  it  bj  pleading 
to  the  merits. 

Varm.-'Anofmiedktkm  of  vmed  StaUe  dreutt 
eewt  depending  on  portfit  and  neMwiee,  see 
to  Smorr  T.  Oreenoogh,  I440L 

AetoS^erimheUoncfUnittedaiateeeomieeieer 
nHm-low   ogeneee,  see  note  to  United 
Coolidge,  4:1Mb 

AMtojuriedietionofeUiUandVnUedStaleeeomie, 
m  to  terrUonfandogenee,  see  note  to  United  States 
T.  Hevans.  4:10^ 


states  Y. 


<•  The  partj  wlM  in  the  ffrst  instance  appears  In 
a  suit  and  pleads  to  the  merits  waires  anj  ilglit 
to  challenge  thereafter  the  jurisdiction  of  the 
court  on  the  ground  that  the  suit  has  been  bffongfai 
in  the  wrong  district. 

[No.  mt.) 
Bubmitted  Ma^  11.  1891.    Decided  Mag  15. 

1S91. 


Fr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas 
to  review  a  Judgment  for  plaintiffs  in  an  action 
to  reooTer  damages  for  death  caused  l^  the 
ne^iftence  of  defendant.    Affirmed 

The  facts  are  stated  in  the  opinion. 

Meeere,  A.  T.  Britton*  A.  B.  Browne* 
Geo.  R.  Peek  and  B.  D.  Senna,  for  plaint- 
iff in  error: 

The  circuit  court  luul  no  Jurisdiction  OTer 
the  plaintiff  in  error. 

MeOormickBdrtcetingMaek.  6b.  y.  Walthere, 
184  U.  S.  41  (88:888);  Falee  y.  Ohieago.  M.  i 
8t.  P.  JS:  6b.  88  Fed.  Rep.  878;  St.  Louie,  F. 
dT.  H.  R,  Co.  Y.  Terre  OtuU  d  L  B.(h.W 
Fed.  Rep.  885;  LoomieY.  Ifeee  York  db  O.  Q. 
0.  Co.  88  Fed.  Rep.  858;  Qaein  ▼.  Vanee,  88 
Fed.  Rep.  84;  Sieagne  y.  Bogteton  Inc.  Co.  86 
Fed.  Rep.  1. 

A  corporation  is  a  dtisen  solely  of  the  State 
under  woose  laws  it  was  created  and  exists. 

Oermania  F.  Inc.  Cb.  y.  Phencie,  78  U.  8.  11 
Wall.  210  (80:77);  Be  parU  Seholienbcrger,  86 
U.  S.  877  (84: 854);  Baltimore  db  0.  FL  Co.  y. 
Kconte,  104  U.  S.  5(86:848); /Vnniy/eajiia  A  Co, 
Y.  81.  Louie,  A.  db  T.  H.  B.  Co.  118  U.  S.  880 
(80:88):  Qoodlett  y.  LouieviUe  d  N.  B.  Co.  128 
U.  a  881  (80:1280);  LouieviUe,  C.  dt  8i.  L.  B. 
Co.  Y.  UAeon,  48  U.  a  2  How.  487  (11:858); 
Baltimare  dt  0.  B  Co.  y.  Harrie,  78  U.  a  12 
Wall.  65  (20:854);  Chicago  dt  N.  W.  B  Co,  y. 
Whitton,  80  U.  a  18  Wall.  270  (20: 571);  Mul- 
ler  T.  Dowe,  84  U.  8.  444  (24:  207);  Mgere  v. 
Murrag.  48  Fed.  Rep.  685;  Booth  y.  St.  Louie 
F.  B.  Mfg.  Co.  40  Fed.  Rep.  1;  Brent  y.  Arm- 
fdd,  4  Cranch,  C.  C.  578;  Bwmham  r.  Bange^ 
leg,  1  Woodb.  A  M.  7. 

The  demurrer  herein  was  proper  and  effectu- 
al to  raise  the  qaestion  of  Jurisdiction  OTer  the 
person  of  the  defendant  and  preserYe  the  righl 
of  review  upon  that  question  in  thJs  oourt. 

Bailroad  db  Coal  Co.  y.  BtateJ^ord.  78  U.  a 

II  Wall  172,  178  (20: 178. 181);  Earkneee  y. 
Bgde,  99  U.  8.  476  (25: 287);  T^al  y.  Walker, 

III  U.  a  242  (28:415);  Oraee  y.  American 
Cent.  Ine.  Co.  108  U.  8.  278Qr7:882). 

Mr.  A»  |H.  GftrlftJidt  for  defendants  in 
error: 

The  question  of  Juritdictldn  ig  entirely  dis- 
tinct from  the  quesaon  of  serYice. 

MeCormick  Harteeting  Mack,  Co.  w.  Wat- 
there,  184  U.  a  41  (88:  b88),  and  cases  cited. 

Defendant  waived  his  light  to  object  to  the 
senrioe,  if  there  had  been  any  defect  in  it,  bj 
not  milking  the  objection  to  it,  instead  of  to 
the  Jurisdiction. 

FUuerald  dt  M.  Const.  Co.  y.  FUegerald,  187 
U.  8788(84:608). 


Br  filing  a  demurrer  to  the  complaint  de- 
fendant waived  all  objections  to  the  serrioe  and 
was  in  oourt  for  all  purposes. 

Jonee  y.  ilndlrvist,  77  U.  a  10  WaU.  887 
(19: 99f^iBol>ineon  w.  Baiiongl abock-TmrdlCo. 
12  fM.  Rep.  861. 
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Bat  after  the  demurrer  to  the  complaint  was 
overruled,  the  defendant  answered  and  went 
to  trial,  introduced  witnesses,  asked  and  ob- 
tained instructions  to  the  Jury  and  argued  the 
case  on  its  merits  to  the  Jury.  This  was  a 
complete  waiver  of  the  grounds  of  demurrer. 

Camtiea  v.  Wilcox,  77  U.  8.  10  Wall  421 
(19: 978);  Evatu  v.  O^e,  86  U.  S.  11  Pet.  80 
(9: 689);  UniUd  Staia  v.  Boyd,  46  U.  8. 6  How. 
29  (12: 86);  BeU  v.  Mobile  d  0.  R.  Oo.  71  U.  8. 
4  Wall.  698  (18: 888);  Aurora  v.  West,  74  U.  8. 

7  Waa  82  (19:42);  Young  v,  Martin,  75  U.  8. 

8  Wall.  854  (19: 418);  Watkim  y.  United  States, 
76  U.  8.  9  Wall.  759  (19: 820);  Stanton  v. 
Embrey,  98  U.  8.  648  (28: 988). 

By  pleading  over,  the  grounds  of  demurrer 
are  almndoned. 

Tabor  v.  Merchants  Nat.  Bank,  48  Ark.  454, 
4j7;  Chaplive  v.  Robertson,  44  Ark.  202;  Jones 
v.  Terry,  48  Ark.  230;  Jarrett  v.  Wilson,  1  Ark. 
187. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court : 

This  was  an  action  commenced  by  the  filing 
of  a  coniplaiDt  on  September  19.  1890,  in  the 
Circuit  (3ourt  of  the  United  States  for  the 
Western  District  of  Arkansas.  The  defendants 
in  error  were  plaintiffs  below.  They  allege 
that  they  were  respectivelv  the  widow  and 
children  of  Jabies  A.  McBride,  deceased,  and 
his  next  of  kin  and  heirs-at-law,  and  that  there 
were  no  personal  representatives  of  the  said  de- 
ceased. They  further  alleged  that^  they  were 
citizens  and  residents  of  the  Western  District 
of  Arkansas;  that  the  railway  defendant  was  a 
corporation  and  citizen  of  the  State  of  Missouri, 
doing  business  in  the  State  of  Arkansas  and 
the  Indian  Territory,  owning,  maintaining  and 
operating  a  line  of  railway  through  said  States 
and  Territory;  that  on  the  20th  dajr  of  July, 
1890,  the  deceased,  James  A.  McBride.  was  m 
the  employ  of  defendant;  and  that  on  that  day, 
and  in  the  Indian  Territory,  while  at  work  as 
a  brakeman  on  a  freight  train,  he  was,  through 
the  negligence  of  said  defendant,  so  injured 
that  on  the  22d  day  of  July  he  died.    The  com- 

Slaint  further  disclosed  the  circumstances  un- 
er  which  the  accident  occurred,  allecred  the 
dependence  of  the  plaintiffs  uix)n  the  deceased 
for  support  and  prayed  judgment  for  twenty 
thousand  dollars  damages. 

The  record  contains  no  process,  or  service 
thereof.  On  the  4th  day  of  November,  1890,  the 
defendant  filed  a  demui^^,  on  three  grounds, 
as  follows:  "1st.  Because  the  court  has  no 
iurisdiction  of  the  person  of  the  defendant. 
2d.  Because  the  court  has  no  jurisdiction  of 
the  subject  matter  of  the  action.  8d.  Because 
the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  This  demurrer 
was  overruled;  and  in  January,  1891,  a  trial 
was  had,  resulting  in  a  verdict  for  plaintiffs  in 
the  sum  of  four  thousand  dollars.  No  answer 
appears  in  the  record,  though  it  is  proper  to 
say  that  counsel  for  defendants  in  error,  in 
their  brief,  state  that  service  of  process  was 
made  upon  the  defendant  by  delivering  a  copy 
to  its  station  agent  at  Fort  Smith,  Arkansas; 
and  that  an  answer  was  filed  denying  the  de- 
fendant's negligence,  and  setting  up  also  con- 
tributory negligence  on  the  part  of  the  deceased, 
but  not  denying  any  of  thie  allegations  in  re 


spect  to  the  citizenship  «id  nridam  €<  tki 
parties.  The  fact  of  an  ttiswvaeeBisiliot» 
be  implied  from  the  record  of  the  trial,  wUck 
recites  that  "after  all  the  evidence  had  beeaii- 
troduced  by  both  jMirties  to  maintahi  thek  re- 
spective issues,  etc."  Jadgmeot  was  catosri 
on  the  verdict  for  the  sum  of  four  tfaoeMi 
dollars,  and  of  this  judgmeDt  plaiotilf  la  mm 
complains.  I 

As  the  judgment  did  not  exceed  flfs  thn* 
sand  dollars,  the  case  can  oolj  come  to  ttii 
court  on  the  question  of  the  jurisdictkm  d,  tti 
circuit  court.  25  Stat  098,  dian.  818;  lb- 
Cormiek  Harvesting  Mack.  Opi.  y.  WMsn,  IM 
U.  8.  41  [88: 888]. 

The  action  was  one  to  recover  moMj,  tti 
sum  claimed  being  in  excess  of  two  tbonnd 
dollars,  and  was  between  dtlxens  of  diffenH 
States,  and  was  brought  in  the  district  nd 
State  of  the  residence  of  the  plaintiffs.  It  to 
a  case,  therefore,  within  the  general  foMk' 
tion  of  the  circuit  courts  of  the  United  SIM, 
under  section  1  of  chapter  886,  25  Stat  431; 
and  if  the  jurisdiction'was  founded  only  oatk 
fact  that  the  action  was  between  dtiieDSof  dil 
ferent  States,  it  was  brought  in  the  dnA 
court  of  a  proper  district. 

The  contention  of  plaintiff  in  error  ii^  IkH 
the  jurisdiction  is  not  founded  onl^  m  tti 
matter  of  diverse  citizenship,  bat  that  it  ii  tt 
action  based  upon  a  statute  of  the  VtM 
States,  and  to  enforce  a  right  given  solely  \f 
such  statute,  and  is  tiierefoie  one  which  ■■! 
be  brought  in  the  district  of  whkh  ths  <i^ 
fendant  was  an  inhabitant.  Ita  oontentioa  gw 
further  than  this.  It  insists  that  nods  s 
proper  construction  of  the  United  BtalM  Ml*  j 
utes  there  was  no  cause  of  action  exMng  la  f^ 
vor  of  the  plaintiffs.  ItwiUbeobaerfedtMltbt 
action  is  one  to  recover  damacea  for  the  wnar 
ful  acts  of  defendant,  in  causing  the  dsilh  •■ 
the  husband  and  father  of  the  respectinpUi* 
tiffs.  Such  an  action  did  not  aarrifa  at  eo» 
mon  law.    The  wrongful  acts  of  delewte 


were  done  in  the  Indiiui  Territory.    Ob  Mif 

'    )j  Congiaim 
respect  to  the  Territory  of  Oklahonia  aai  it 


2, 1890,  nn  Act  was  passed  by  CJongrai 


oMsaii    { 


Indian  Territory.    26  Stat  81.    The8Ut«» 
tion  extended  over  the  Indian  Tenltoif  it 
provisions  of  certain  speciiled  alatntai  or  i^ 
Kansas,  amonff  them  one  chapCcr  lebUac  B 
"pleadings  and  practice,  chapter  119;"  sad  to 
that  chapter,  by  sections  6286  and  SHI  6  * 
provided  that  in  case  of  injuries  caoriagMik, 
a  right  of  action  survives,  the  Statute  haatH^ 
stantialW  like  that  now  in  fdroe  in  aeit  8tt(W 
of  the  Union.    The  plaintiff  in 
that  the  effect  of  the  Act  of  (Xm\_ 
this  chapter  over  the  Indian  Teniloiy 
to  put  in  force  therein  all  ita  aeciloM.  MM 
those  relating  to  pleadinga  and  nneiior,  m 
that,  therefore,  there  hetnc  no  olMr  law  HA 
the  common  law  in  force  In  the  Indtaa  Tn^ 
tory,  the  complaint  atated  no  oanaa  of 
And  further,  as  heielofore  Hated,  thaL  K 
sections  in  respect  to  the  anrrlTinf  of 
were  extended  to  the  Territoiy,  the  net 
founded  on  the  Btatute  of  tM  UnMI 
alone,  and  such  an  action  wnaH  be 
the  district  of  whidi  the  defoidaBt  ia  an 
tent. 

The  first  of  these  qoeetloiis  la  not  open  UW 
qniry  in  this  oaae.    The  compMnt^ 


I 


HI  r.\ 


1890. 


St.  Louib  akd  San  Fbakciboo  R  Co.  t.  MoBbidb. 
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•hip;  in  other  words  this  avermeDt  Is  the  ob- 
ject, and  the  remittitur  the  incident.  Remit- 
titurs  are  used  where  the  judgment  has  been 
accidentally  entered  for  a  larger  amount  than 
was  due,  or  occasionally  to  forestall  an  appeal 
{Pae^  Exp.  Oo.  y.  Matin,  183  U.  S.  S81  [88: 
450]),  but  never  to  give  lurlsdiction  where  it  Is 
not  otherwise  shown.  Am  well  might  it  be  con- 
tended that  the  dif9culty  could  be  surmounted 
by  filing  an  affidavit  subsequent  to  iudeiment. 
In  either  case  it  would  be  impossible  iot  the 
defendant  to  take  issue  upon  it,  ox  to  submit  it 
to  the  court  or  jurv,  as  upon  a  plea  in  abate- 
ment. 

The  judgment  ^ih$  court  bdew  muit  b$  fv- 
evnsif,  and  the  case  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


St.  LOUIS  ANB  SAN  FRANCISCO  RAIL- 
WAY COMPANY,  Pif.  in  Err., 

•. 

LUCY  MoBRIDE  bt 


<See  8.  a  Beporter*B  ed.  IST-ltt) 

JuritcUction  cf  United  States  circuit  court- 
action  for  damages  for  death— juriedietion  of 
cowrt-— general  appearance  of  drfendant—fH' 
ing  demurrer— appearance  to  the  merits  waives 
d^ects—primkge  qf  beina  sued  in  a  particular 
dutrid,  now  waiisedr-pUading  (#  the  merits, 
mfsaiver. 

L  An  action  to  reoover  money  which  is  between 
ettiaens  of  different  States  and  brouflrht  in  the 
district  and  State  of  the  residence  of  the  plaintUtS, 
the  sum  claimed  beinflr  in  excess  of  $2,000,  Is  with- 
in the  general  jurisdictton  of  the  United  States 
circuit  coorts. 

&  In  an  action  for  damages  for  death  brought  by 
the  widow  and  heirs  of  deceased,  the  qaestlons 
whether  there  is  astatute  in  force  where  the  cause 
Cff  action  arose,  which  provides  that  the  action 
ihall  survive,  and  whether  upon  the  facts  stated 
In  the  complaint  the  plaintilTs  have  a  cause  of 
aotkm,  are  questions  entering  into  the  merits  of 
the  controversy,  and  not  matters  altecting  the 
Jurisdiction  of  the  circuit  court 

&  An  appearance  by  defendant  in  a  case  by  fOing 
a  demurrer  to  the  complaint  on  the  grounds  that 
the  court  has  no  jurisdiction,  and  that  the  com- 
plaint does  not  state  a  cause  of  action,  is  a  general 
appearance  to  the  merits. 

C  Where  the  case  is  one  of  which  the  court  can 
take  Jurisdiction,  a  general  appearance  to  the 
merits  by  defendant  waives  all  defects  m  the  serv- 
ice and  all  special,  privileges  of  the  defendant  in 
respect  to  the  particular  court  in  which  the  ac- 
tion Is  brought. 

t.  The  right  of  defendant  to  insist  upon  suit  against 
him  being  brought  only  In  the  district  whereof 
he  is  an  mhabitant  is  a  personal  privilege  which 
he  may  waive,  and  he  does  waive  it  by  pleading 
to  the  merits.  i 

Vctsl—Ab  tojuriedkUan  of  UnHed  States  efroult 
court  depending  on  parties  and  resfdenee,  see  note 
to  Emory  v.  Oreenongh,  1:610. 

As  to  jurisdiction  of  United  States  eourts  over  eon^ 
mon-law  ofensest  see  note  to  United  States  t« 
Coolidge,  4:124. 

Am  to  jurtadieHon  of  state  and  United  States  courts^ 
as  to  territory  and  of  ense,  see  note  to  United  States 
V.  Devaos,  4:40k 

Ml  U.S. 


S»  The  party  who  in  the  first  Instance  appears  In 
a  suit  and  pleads  to  the  merits  waives  any  right 
to  challenge  thereafter  the  Jurisdiction  of  the 
oourt  on  the  ground  that  the  suit  has  been  brought 
in  the  wrong  district. 

[No.  mt.) 
Bubmitted  May  11,  1891.    Decided  M^  25, 

1891. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas 
to  review  a  judgment  for  plaintifte  in  an  action 
to  recover  damages  for  death  caused  by  the 
negli^nce  of  defendant.    AJfirmed 

The  facts  are  stated  in  the  opinion. 

Messrs,  A»  T.  Britton*  A.  B.  Browne* 
Geo.  R.  Peek  and  E.  D.  Senna,  for  plaint- 
iff in  error: 

The  circuit  court  had  no  Jurisdiction  over 
the  plaintiff  in  error. 

McOormiek  Barvesting  Maeh.  Oo.  y.  Walthers. 
134  U.  S.  41  (88:883);  Fales  y.  Chicago,  M.  i 
8t,  P.  B.  Oo.  82  Fed.  Rep.  878;  St.  Louis,  V. 
d  T.  B.  R.  Oo.  w.  Terre  BauU  dtZB.Oo.fiS 
Fed.  Rep.  885;  Loomisy.  New  York  dt  O.  Q. 
0.  Co.  83  Fed.  Rep.  858;  Qavin  v.  Vance,  88 
Fed.  Rep.  84;  Swagne  y.  Boyleton  Ins.  Oo.  85 
Fed.  Rep.  1. 

A  corporation  is  a  citizen  solely  of  the  State 
under  whose  laws  it  was  created  and  exists. 

Qermania  F.  Ins.  Co.  v.  Francis,  78  U.  S.  11 
Waa  210  (20: 77);  Be  parte  SehoUonberger,  96 
U.  S.  877  (24: 854);  Baltimore  &  0.  R.  Oo.  v. 
Koonts,  104  U.  S.  5  (26:648);  i^n^/eania^  Oo. 
V.  St.  Louis,  A.  A  T.  H.  B.  Oo.  118  U.  S.  290 
(80: 88);  Qoodlett  v.  Louiwille  d  N.  B,  Co.  122 
U.  S.  891  (80: 1280);  LouiwiUe,  0.  db  St.  L.  B. 
Co.  Y.  Letson,  48  U.  S.  2  How.  497  (11: 858); 
Baltimore  db  0.  B.  Oo.  v.  Harris,  79  U.  S.  12 
WalL  65  (20:854);  Chicago  A  N.  W.  B.  Co.  v. 
Whitton,  80  U.  8.  18  Wall.  270  (20: 571);  M^ 
ler  V.  Douis,  94  U.  S.  444  (24:  207);  Myers  v. 
Murray.  48  Fed.  Rep.  695;  Booth  v.  St.  Louis 
F.  B.  Mfg.  Oo.  40  Fed.  Rep.  1;  Brent  v.  Arm- 
fiidd,  4  Cranch,  C.  C.  579;  Bumham  r.  Bange- 
ley,  1  Woodb.  &  H.  7. 

The  demurrer  herein  was  proper  and  effectu- 
al to  raise  the  question  of  jurisdiction  over  the 
person  of  the  defendant  and  preserve  the  right 
of  review  upon  that  question  in  this  oourt 

Bailroad  db  Coal  Co.  v.  Blatchford,  78  U.  S. 

11  Wall.  172,  178  (20: 179, 181);  Harkness  v. 
Hyde,  98  U.  S.  476  (25: 287);  Teal  v.  Walker, 
111  U.  a  242  (28:415);  Grace  y.  American 
Cent.  Ins.  Oo.  109  U.  S.  278  (27: 932). 

Mr.  A«  |H.  Gftrlandt  tor  defendants  in 
error: 

The  question  of  jurisdiction  i«  entirely  dis- 
tinct from  the  Question  of  service. 

McCormick  Harvesting  Mach.  Oo.  y.  Wat- 
thers,  134  U.  S.  41  (83:  b38),  and  cases  cited. 

Defendant  waived  his  right  to  object  to  the 
service,  if  there  had  been  any  defect  in  it,  by 
not  making  the  objection  to  it,  instead  of  to 
the  jurisdiction. 

FUsgerald  db  M.  Const.  Oo.  y.  Fitegerald,  187 
U.S.  98(84:608). 

By  filing  a  demurrer  to  the  complaint  de- 
fenoant  waived  all  objections  to  the  service  and 
was  in  court  for  all  purposes. 

Jones  Y.  Andrews,  77  U.  S.  10  WalL  827 
(19: 985);  Bobinson  Y.  National  Stoek-TardiOo. 

12  F^  Rep.  861. 
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ALBERT  B.  BRIGGS,  Receiver  of  the  Fibst 
National  Bahk  of  Buffalo,  Appt,^ 

«. 

ELBRIDGB  O.  8PAX7LDING  bt  al. 

(Bee  &  a  Reporter**  ed.  ISMTi.) 

JHrecton  ^  noHonai  bank,  token  not  mpomi' 
bU—bank  direetar$,  nci  trutUei-^irecton 
liable  for  ordinate  eare—reiignaUon  of  bank 
direetor^itoekholder,  vhen  a  leitnea— presi- 
dent qfbank,  vhen  not  guilty  cf  neglect  of  duty 
— knowledge  ef  affairs  cf  a  bank,  when  not 
itnputcd'-duty  4tf  reasonable  supervision — al- 
lowing  president  of  bank  to  manaae  its  eon- 
eems — investigation  ef  affairs  of  a  bank. 

t«  Direoton  of  the  national  bank  are  not  Insurers 
of  the  fldelltj  of  Its  agents  whom  they  have  ap- 
pointed, and  are  not  responsible  for  losses  resnlt- 
Ing  from  the  wronffful  act  or  omission  of  other 
directors  or  agents,  unless  the  lo«  Is  a  oonse- 
quenoe  of  their  own  negleot  of  dntj. 

:S.  Bank  directors  are  not  trustees  in  a  technical 
sense;  the  relation  between  the  oorporation  and 
them  is  rather  that  of  principal  and.  agent,  so  far 
as  creditors  are  concerned. 

^  Directors  of  a  bank  must  ezeroise  ordinary  care 
and  prudence  in  the  administration  of  theafCalrs 
of  the  bank,<-4ucb  degree  of  care  as  ordinarily 
prudent  and  diligent  men  would  exercise:  and«  in 
determining  that,  the  restrictions  of  the  statutes 
and  the  usages  of  business  are  to  be  taken  into  ac- 
count. 

-4.  A  resignation  of  a  bank  director  orally  made  to 
the  president  is  sufficient,  when  it  is  made  on  the 
sale  of  his  shares  of  the  stock. 

K.  A  stockholder  is  competent  to  testify  to  his 
resignation  as  director  of  a  bank  and  a  transfer 
of  his  stock,  as  against  the  recelTer,  although  the 
president  of  the  bank  to  whom  the  resignation 
was  made  is  dead. 

•ew  A  president  of  a  bank  is  guilty  of  no  want  of 
ordinary  care  in  acting  upon  a  leave  of  absence 
granted  to  him  for  one  year  on  account  of  ill 
health,  and  is  not  to  be  held  for  neglect  of  duty 
because  he  did  not  resign. 

*t.  Knowledge  of  all  the  afTalrs  of  a  bank,  or  of 
what  its  books  and  papers  would  show,  cannot  be 
imputed  to  a  director  for  the  purpose  of  charging 
him  with  a  liability. 

•e.  Directors  of  a  bank  are  entitled  to  oommlt  the 
banking  business  to  their  duly  authorised  officers, 
but  this  does  not  absolve  them  from  the  duty  of 
reasonable  supervision,  nor  ought  they  to  be  per- 
mitted to  be  shielded  from  liability  because  of 
want  of  knowledge  of  wrong-doing,  if  that  igno- 
ranoe  is  the  result  of  gross  inattention. 

^  Directors  of  a  bank  are  not  guilty  of  negligence 
in  allowing  its  president  whose  character  and 
financial  standing  are  good,  to  remain  in  charge 
of  the  bank  and  In  themanagement  of  tts  oon- 
cems.  ^ 

IOl  Directors  of  a  bank  are  not  Uable  upon  the 
ground  of  want  of  ordinary  care  because  they 
did  not  oompel  the  board  of  dlrectois  to  make  an 


Investlgatioii,  or  make  one  themselves  indiFMu- 
ally,  of  its  assets  and  alteirs,  or  for  not  preventing 
leas  by  puttmg  the  bank  into  liquidation,  within 
ninety  days  after  they  became  directon. 

U.  A  director  cannot  be  made  liable  for  the  dobCi 
of  a  bank  for  an  error  or  misstatement  in  a  re- 
port of  the  oondition  of  the  bank,  innocently 
made  by  him. 

[No.  186.] 

Argued  March  S,  4, 1S9L    Decided  May  tS, 

1891. 

APPEAL  from  a  decree  of  the  Circuit  Coart 
of  the  United  Stales  for  the  Northern  Dis- 
trict of  New  York  dismissiDg  a  salt  in  equiij 
to  recover  losses  and  damages  sustained  bv  a 
bank,  its  stockholders  and  creditors  for  neglect 
of  duty  and  wrongful  conductof  the  director!. 
Affirmed. 

Statement  by  Mr.  Chi^  Justice  Fuller: 

Smith  (subsequently  succeeded  }aj  Hadley, 
Hadley  by  Movius,  and  Movius  by  origgs)  ex* 
hibited  his  bill,  as  receiver  of  the  First  Na> 
tional  Bank  of  Buffalo,  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
New  York,  on  the  4th  of  May,  1888.  against 
Reuben  Porter  Lee.  Francis  £.  Coit,  Elbridge 
G.  Spaulding,  William  H.  Johnson  and  Thomas 
W.  Cusbing,  as  directors  of  that  bank,  and 
Anne  Yought  as  executrix  of  John  H.  Yougbt, 
and  Frank  S.  Coil  and  Joseph  C.  Barnes,  as 
administrators  of  Charles  C.  Coit,  former  di- 
rectors. Francis  £.  Coit  died  pending  the 
suit,  and  Caroline  E.  Coit,  executrix,  was  mado 
a  party  defendant. 

The  bill  alleged  the  organization  of  the  bank 
as  a  national  banking  association  under  the 
Acts  of  Congress  In  that  behalf;  that  it  carried 
on  the  business  of  banking  from  February  5, 
1864,  to  April  18,  1882;  that  on  the  14th  of 
April,  1882,  being  then  insolvent,  it  suspended 
business  under  and  by  direction  of  a  bank  ex- 
aminer; and  that  on  the  22d  of  April  com* 
plaioant  was  appointed  receiver  by  the  comp- 
troller of  the  currency,  qualified  April  26,  and 
took  possession  of  the  bank's  books,  records 
and  assets  of  every  description. 

That  on  December  7,  1868,  at  a  preliminary 
meeting  of  the  subscribers  to  the  stock  of  the 
bank,  certain  articles  of  association  were  duly 
adopted  and  executed,  a  copy  of  which  was  an* 
oexed;  that  these  articles  remained  unchanged, 
except  that  the  number  of  directors  was  reduced 
from  nine  to  five;  that  by-laws  were  adopted  by 
the  board  of  directors  December  18, 1868,  a  copy 
of  which  was  annexed,  and  continued  un- 
altered from  thence  forward;  and  that  on  Jan* 
uary  7. 1879,  at  a  meeting  of  the  directors,  s 
resolution  was  adopted  requiring  the  directors 
to  meet  regularly  at  the  bank  onoe  in  each 
month  to  look  after  the  affairs  of  the  bank  and 
transact  such  business  as  mif^ht  come  before 
them.    It  was  further  alleged  that  defendant 
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NOTB.— Af  Co  parol  eontroett  of  oj/kers  and  agenCs, 
-see  notes  to  Meohanlos  Bank  of  Alexandria  v.  Bank 
of  Columbia,  Ik  100;  Bank  of  Metropolis  .v.  Gutt- 
flohUok,  10:  88S. 

As  to  right  to  pUdge  stotik;  rioMs  of  the  pttdgu  ef 
Mme^-eee  note  to  Anderson  v.  Philadelphia  Ware- 
house Oo.  IB:  178. 

.^tCoprefirredftocic;  iU  issue:  tighU  of  hMersef^ 

-see  note  to  Warren  v.  Kin^,  S7: 7WL 

*6<S 


jAs  to  ;iduc<an/ position  of  direetort:  thokroomlbreidM 
and  deaiinQS  irtth  eorvorations^  see  noU  to  Koeh* 
ler  ▼.  Black  River  Falls  Iron  Oo.  17: 880. 

As  to  individwH  liability  of  stoekholders  for  eor- 
porale  debts,  see  note  to  Hatoh  v.  Daoa.  25: 88S. 

As  to  liabUUy  of  trustees  of  mofmfaeturtno^  minr 
ino,  ete.,  eorporatUms  or  associations^  under  New 
York  Statute^  for  not  filing  report^  eee  noCs  to  Chase 
V.  Curtis,  tt:  1008. 

141  1'.  9. 
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Lee  was  a  director  from  Jannary  12, 1877,  to 
April  14, 1882;  that  defendants  Spaulding  and 
Johnson  were  directors  from  January  10  until 
h^  14,  1882,  "except  as  the  defendant 
Sptnlding  was  disqualified  by  the  sale  of  bis 
itock  on  April  11, 1882;"  that  defendant  Fran- 
dsE.  Colt  was  a  director  from  May  20,  1881, 
nd  80  remained,  except  as  disnualined  by  the 
nieof  bis  stock  April  11, 1882;  that  defend- 
nt  Cusbinf?  was  a  director  from  June  7, 1879, 
to  January  10,  1882,  on  which  day  his  suc- 
CMor  was  elected;  that  John  H.  Yought  was 
i  director  from  January,  1865,  and  remained 
neh,  except  as  he  was  disqualified  by  the  sale 
cf  his  stock  January  18, 18s2;  and  that  Charles 
T.  Goit  was  elected  a  director  January  11, 1870, 
ad  cootinued  to  act  as  such  until  about  De- 
cember 11,  1881,  when  he  died  intestate,  and 
fallen  of  administration  were  issued  to  Frank 
&  Colt  and  Joseph  C.  Barnes  as  administra- 
ta.  It  was  further  averred  that  from  June 
T,im,  to  December  11, 1881,  Charles  T.  Coit 
«M  president  of  the  bank  and  defendant  Lee 
fticisbier;  that  down  to  about  October  3, 1881 ; 
Okirles  T.  Coit  continued  in  the  active  dis- 
chiige  of  his  duties  as  president,  and  on  that 
4tj  was  given  a  leave  of  absence  for  one  year 
mm  thoee  duties,  and  the  defendant  Lee  was 
Mde  rice-president  and  placed  in  charge  of 
Ihs  baak;  that  Lee  also  continued  to  be  cashier 
ttdone  McEjiight  was  assistant  cashier  there- 
M;  and  that  on  January  10, 1882,  a  new  board 
4rf  directors  was  elected  consisting  of  the  de- 
llMlaQts  Snaulding,  Johnson,  Francis  E.  Coit, 
Lee  and  Yought,  who  elect^  officers  for  the 
Msoiug  year,  liCe  as  president,  Francis  E.  Coit 
M  vice-president,  McEnight  as  cashier  and 
•e  Boeert  as'  assistant  cashier.  The  bill  then 
cteffed  that  down  to  about  October  3, 1881,  be- 
Itfi  tbe  date  when  the  defendant  Lee  was  made 
itee^veBident  and  placed  in  charge  of  the  bank, 
"  the  taJd  bank  was  solvent  and  engaged  in  a 
pnsperooa  business*  that  the  capital  stock  of 
■id  Dank  was  one  hundred  thousand  dollars, 
vUch  was  entirely  paid  up,  and  was  divided 
iMoihaies  of  the  par  value  of  one  hundred 
4oOan  each,  and  Uiat  said  shares  were  then 
idiUe  at  not  less  than  one  hundred  and  fifty 
Man  each,  and  were  actuallv  worth  about 
Altiam;  that  from  the  time  of  its  organiza- 
tfpa  down  to  said  last-mentioned  date  tbe  said 
Ink  had  declared  and  paid  dividends  on  its 
■id  eqiital  stock,  amounting  in  the  aggregate 
J^Wrarda  of  286  per  cent  thereon;  the  said 
JM  then  had  a  surplus  or  reserve  fund  rep- 
niHUlug  undivided  profits  of  said  bank 
■Nmntmg  nominally  to  seventy-four  thousand 
too  kimdied  and  seventv-seven  dollars  and 
■se  cents  ($74,277.08),  and  had  actually  a 
■qe  smplos;"  that  on  April  14,  1882,  the 
■K  was  largelj  iDS(il?ent;  that  its  surplus 
ttdcuital  stock  had  been  exhausted;  that  its 
Ml  Itobflities  to  its  creditors,  not  including 
■s  amount  of  its  capital  stock,  or  other  lia- 
■brto  its  stockholders  as  such,  amounted  to 
tl»160,788.77;  that  its  assets  were  nominally 
■otfeastban  $1,851,109.69,  not  including  the 
WUtv  of  the  stockholders  on  their  stock; 

g  large  portion  of  such  assets  were  utter- 
rthless,  and  that  the  deficiency  then  ez- 
in  the  good  assets  as  compared  with  its 
ties  was  not  less  than  $535,168.42,  or 
liODt  40  per  cent  of  the  liabilities;  that  state- 
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ments  of  the  nominal  financial  condition  of  the 
bank,  as  shown  by  its  own  books,  as  of  the 
dates  October  8,  1881,  January  9,  1882,  and 
April  14,  1882,  are  annexed;  but  those  of  Jan- 
uary 9  and  April  14  fail  to  sb6w  that  *'any  of 
the  bills  discounted  or  cash  items,  as  theiein 
stated,  were  worthless  or  uncollectible,  or  that' 
the  said  bank  had  suffered  any  considerable 
loss  by  reason  of  bad  debts  or  wasteful  man- 
agement, contrary  to  tbe  facts  as  hereinbefore 
and  hereinafter  stated."  The  bill  further 
averred  that  the  greater  part  of  the  losses  of 
the  bank  during  the  period  between  October 
8,  1881,  and  April  14, 1882,  and  the  consequent 
failure  of  tbe  bank,  were  due  to  the  miscon- 
duct of  the  officers  and  directors  of  the  bank, 
and  to  the  failure  of  the  directors  to  perform 
faithfully  and  diligentlv  the  duties  of  their  of- 
fice, and  it  was  particularly  alleged  that  it  was 
the  duty  of  the  directors,  "by  reason  of  the 
nature  of  their  office  and  of  the  principles  of 
the  common  law  applicable  thereto,  and  under 
and  by  virtue  of  the  provisions  of  the  Revised 
Statutes  of  tbe  United  States,  and  of  the  Acts 
of  Congress  relating  to  nation^d  banks,  and  of 
the  articles  of  association  and  by-laws  of  the 
said  bank,  hereinbefore  referred  to,  diligently, 
carefully  and  honestly  to  administer  the  affairs 
of  the  said  bank;  to  employ  none  but  honest 
and  competent  persons  to  serve  as  officers  of 
the  said  bank;  to  take  from  all  persons  so  em- 
ployed sufficient  security  for  the  faithful  per- 
formance of  their  duties;  to  keep  correct  books 
of  account  of  all  the  affairs,  business  and 
transactions  of  the  said  bank;  to  see  that  the 
business  of  the  said  bank  was  prudently  con- 
ducted, and  that  the  property  and  effects  of 
the  said  bank  were  not  waste  \  stolen  or 
squandered;"  etc.,  etc. 

It  was  then  charged  that  the  dLectors  utterir 
failed  to  perform  each  and  every  of  their  offi- 
cial duties,  and  during  all  the  period  from  Oc- 
tober 8,  1881.  to  April  14,  1882,  paid  no  atten- 
tion to  the  affairs  of  the  iMmk;  failed  to  hold  or 
call  meetings;  or  to  appoint  any  committee  of 
examination;  or  to  require  bonds;  or  to  make 
personal  examinations  into  the  conduct  and 
management  of  its  affairs  and  into  the  condi- 
tion of  its  accounts,  but  allowed  the  executive 
officers  to  manage  it  without  supervision. 

The  bill  further  charged  that  the  defendants 
permitted  the  reserve  of  the  bank  to  remain 
below  the  amount  required  by  g  5191,  Rev. 
Stat.,  and  that  a  large  part  of  the  losses  of  the 
bank  arose  from  the  unlawful  extension  of  its 
line  of  discoimts,  and  would  have  been  pre- 
vented if  the  directors  had  performed  their 
duty  and  prevented  the  increase;  that  on  or 
about  November  7,  1881,  the  surplus  and  un- 
divided profits  had  been  exhausted,  and  the 
capital  stock  impaired,  and  this  should  have 
been  reported  to  the  comptroller,  whereby  tbe 
capital  would  have  been  made  good,  or  the  said 
bank  would  have  necessarily  l^en  put  into  liq- 
uidation and  further  losses  thereafter  incurred 
by  continuance  of  its  business  would  have  been 
stopped. 

It  was  also  asserted  that,  independently  of 
the  provisions  of  the  Acts  of  Congress,  the  di- 
rectors were  trustees  for  the  bank  and  its  stock- 
holders and  creditors,  and  it  was  their  duty  to 
have  ascertained  whether  the  bank  had  sus- 
tdned  losses  and  made  known  the  facts  and 


[1371 


182-174 


BUFREMB  COUBT  OF  THE  UNITED  StATBI. 


Oct. 


the  geDeral  condition  of  the  bank  and  the 
methods  of  its  management,  which  duties  they 
neglected  and  failed  to  perform,  and  by  reason 
thereof  the  bank  sustained  great  losses,  amoun^ 
ing  in  the  aggregate  to  at  least  $685,168.42.  > 
It  was  furUier  alleged  that  X  w^  unlawful 
for  the  bank  to  allow  any  one  persoij,  company, 
corporation  or  firm  to  become  indebted  to  an 
amount  exceeding  one  tenth  of  the  capital 
stock,  excepting  by  a  discount  of  bills  of  ex- 
change drawn  m  good  faith  and  of  business  or 
commercial  paper  actually  owned  by  the  per- 
son negotiatiDg  it;  but  that  the  directors  from 
October  8,  1881,  to  April  14,  1882,  permitted 
this  to  be  done,  and  thereby  a  loss  of  at  least 
$556,215.62  was  occasioned;  that  it  was  the 
duty  of  the  directors  and  officers  of  the  bank 
to  make  accurate  reports  to  the  comptroller, 
and  they  did  October  1,  1881,  submit  a  report, 
and  on  Decembt-r  81, 1881,  and  March  11. 1882, 
further  reports,  but  the  reports  dated  Decem- 
ber 81, 1881,  and  March  11,  1882,  were  false 
and  misleading,  and  particularly  in  represent- 
ing that  the  bank  haa  a  surplus  fund  and  un- 
divided profits  amounting  to  large  sums  and 
an  unimpaired  capital,  and  failing  in  any  way 
to  show  that  the  bank  had  sustained  heavy 
losses;  whereas  the  bank  had  not  at  either  of 
the  dates  any  surplus  or  undivided  profits,  and 
its  capital  stock  was  exhausted  or  largely  im- 
pairea  on  December  81,  1881,  and  on  March 
11,  1882,  entirely  exhausted,  by  reason  of  im- 
provident and  careless  management,  etc. ;  that 
Dv  reason  of  the  false  and  misleading  character 
of  the  reports  the  comptroller  and  stockholders 
and  creditors  of  the  bank  were  not  informed  of 
its  actual  condition,  and  failed  to  take  steps  to 
repair  the  losses  or  put  the  bank  in  liquidation, 
by  reason  of  which  the  bank  incurred  further 
losses.  And  further,  that  it  was  the  duty  of 
the  directors  who  were  such  from  October  8, 
1881,  to  April  14, 1882,  to  appoint  only  honest, 
faithful,  trustworthy,  experienced  and  compe- 
tent persons  as  officers  of  the  bank,  and  to  re- 
quire bond  or  other  security,  and  remove  them 
if  they  were  incompetent  or  untrustworthy  in 
the  performance  of  their  duties;  that  duringall 
that  period  of  time  the  directors  then  in  office 
elected  and  appointed  to  tlie  positions  of  pres- 
ident, vice-president  and  cashier,  persons  who 
were  unfit,  untrustworthy,  incompetent  and 
unfaithful,  and  more  particularly  in  the  ap- 

§  ointment  of  Lee  as  vice  president  and  presi- 
ent,  McEnight  and  Bogert  being  mere  derln 
of  the  bank  and  subject  absolutely  to  the  con- 
trol and  direction  of  Lee;  that  Francis  E.  Coit 
never  actually  assumed  or  performed  any  of 
the  duties  properly  appertaining  to  the  office 
of  vice-president,  and  was  of  no  value  to  the 
bank  as  one  of  its  executive  officers;  that  bv 
reason  of  the  foregoing,  Lee  was,  during  all 
the  period  from  October  8, 1881,  down  to  the 
stoppage  of  the  bank,  in  absolute  control  there- 
of, without  any  check,  oversight  or  supervtrion 
whatever,  which  fact  was  at  all  times  known 
to  the  directors  of  the  bank;  that  Lee  wai  a 
person  of  inconsiderable  financial  responsibility 
and  of  insufficient  age  and  experience  to  quali^ 
him  for  the  position,  and  it  wai  an  actor  gross 
negligence  on  the  part  of  the  directors  to  truat 
the  entire  management  of  the  hank,  or  even 
the  proper  performance  of  the  duties  of  pred- 
deol,  to  Lea;  that  under  Lee's  management  tba 
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lip^  of  discounts  was  increased  by  lendiog  lap 
sums  of  money  on  aocommodatioD  paper  t» 
Lee  personally  and  to  members  of  hii  nuiilj 
and  his  personal  friends,  and  to  other  pann 
with  whom  the  said  Lee  was  engaged  i  9p» 
ulations,  all  of  whom  were  of  little  or  bo  (!■» 
cial  responsibility,  many  of  the  leant  brisf  ii 
excess  of  the  amount  allowed  by  the  Acts  of 
Congress;  that  Lee  failed  to  take  snffideiit  » 
curity  for  the  loans,  and  in  many  cmbi  bow 
at  all;  that  Lee  himself  borrowed  larse  nm 
of  money  upon  his  own  notes  and  uy  om- 
drawing  his  account,  and  an  examioatioo  o( 
the  books  would  have  disclosed  the  twd  tad  tkit 
Lee  was  lendine:  the  funds  of  the  bank  toimtt- 
viduals  of  insufficient  responsibility,  aodotlKT- 
wise  improperly  managing  the  a^aiis  of  ibe 
bank  and  demonstrating  his  unfitness  for  tlw 
position;  and  transactions  with  one  Hall  wera 
set  forth  at  length,  and  other  improfideil 
transactions;  and  it  was  charged  that  h?  r» 
son  of  Lee's  reckless,  improvident  and  cn'miml 
conduct,  the  bank,  *' which  had  bem  wlffH 
and  in  a  fair  financial  condition  on  the  »\d  M 
day  of  October,  1881,  became  insolveot  lad 
was  compelled  to  go  into  UquidstioB  oo  thi 
14th  day  of  April,  1882,  as  hereinbefore  al- 
leged;" that  all  of  his  acts  in  effectiBf  thi 
loans  appeared  on  the  hooka  and  might  Hie 
been  discovered  by  the  directors  bv  a  pfoper 
examination,  and  it  was  owins  to  their  bc^ 
gence  and  inattention  to  duty  Siat  Lee  wtspr 
mitted  to  continue  in  office  and  to  cootiBue  bii 
mismanagement  of  the  bank^s  alEtirt  mitii  k 
had  become  insolvent;  therefor^  the  com- 
plainant insisted  that  the  dlrectort  were  i^ 
sponsible  for  all  losses  sustained  br  the  bok 
through  the  negligence  and  wrongful  coBdad 
of  Lee. 

It  was  further  alleged  that  oo  Jaaotiy  11 
1882,  Yought  sold  his  stock  in  the  bBak,  td 
that  Spauldiog  and  Franda  E.  Colt  ioid  Ikeir 
stock  on  April  11.  1882,  and  that  thereby  eick 
of  them  beccme  disqualified  to  act  at  a  diir^ 
tor,  but  none  of  them  reaigned;  that  oa  Jw 
14, 1882,  the  stock  was  hcKi  as  follows:  lA 
170  shares;  Hall,  578  sharea,  porchased  Aptil 
11, 1882;  Prosser,  50  sharea;  Baraom,  Wikm^ 
Marshall,  10  shares;  Mr.  Rochester.  10  iheifib 
and  Mrs.  Rochester,  18  shares^  all  porehM^^ 
January,  18K2;  Gluck,  20  shares,  porchswdii 
December,  1881,  and  10  purchased  is  JsBOif!. 
1882;  Mrs.  Stagsr,  100  shaie%  hdd  siaee  im 
and  defendant  Johnson,  10  shares,  nvcbiM 
January  9, 1882;  that  all  the  stockhoMeiiL  a 
cept  Lee,  Hall  and  Johnsoo,  were  IgaoiBBi  ■ 
the  bank's  condition  and  inooceot  of  lU  p*" 
ticipationin  the  negligeot  and  wa8lcfalii2 
agement  of  the  bank,  and  luivo  been  sabjrciri 
by  reason  of  the  negliffence,  inatteotloo  toi^ 
and  wrongful  acts  or  the  directoia  to  >  ^ 
equal  to  double  the  amount  of  tba  par  vahaif 
their  shares  of  stock  together  with  thssaoert 
of  their  proportionate  mteieit  In  the  wan^ 
and  undivided  profits,  wMch  their  RspediM 
interests  in  the  stock  of  the  bank  wooU  kfj* 
brought  them  if  the  bank  "bad  eontlaw^w 
the  condition  in  whidi  It  waa  on  the  esld  P 
day  of  October.  1881." 

And  complainant  dalmed  to  ba  eMftbd  H 
sue  for  and  recover  all  the  loaea  and  dsMl* 
which  the  hank,  its  atockboMin  and  cndM 
had  sustained  In  the  pffinilBM> 
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TlM  bin  pnyed  lor  Mfwvt,  th«  otth  nol 
t^dogWAirea,  tod  IdrgeiMral  relief,  and  wet 
takeo  at  oonfeeeed  yaioft  the  defendaoU,  R. 
P.  Lee  tod  AfUM  mT  Yought,  at  ezecatrlx  of 
John  H.  Yooght 

SpaaldiDg,  Johnton,  OoabiDg.  the  ezecn- 
triz  of  Frandt  S.  Odt  and  the  admlDiatratort 
<i  Oharlea  T.  Odt  anawered  aeTerallj. 

Tbeae  anawen  denied  ttie  JaritdicttoD  of  the 
«oart;  and  denied  that  the  raceiTer  could  main* 
lain  the  action  aa  one  for  equitable  relief,  and 
inaisted  that  the  remedy,  If  anj,  waa  at  law. 

The  anawen  of  the  executrix  and  the  admhi- 
latrators  denied  that  the  cauae  of  action  sur* 
TiTed.  Cushingdaimed  that  his  reaponaibilitj, 
if  any,  terminated  upon  the  aale  of  hia  atock 
September  34,  1881. 

The  defenae  waa  aet  up  on  behalf  of  Charlea 
T.  Coit  that  he  could  not  be  held  reiponaible 
from  October  8  to  December  11,  1881,  when 
be  died,  because  of  his  HI  health  and  abaence 
on  the  leaTe  granted  to  him  on  October  8;  and 
it  was  insisted  on  behalf  of  Francis  B.  Coit 
that  he  should  be  excused  for  failure  to  attend 
to  the  business  of  the  bank  by  reason  of  hts  ill 
health,  so  far  aa  he  did  not  attend  to  it,  if  re- 
epoDsible  at  all. 

The  same  defenae  waa  made  on  behalf  of 
Johnson,  with  the  added  fact  of  serious  iUnesa 
Id  hW  family;  and  the  a^e  and  practical  retlre- 
meot  from  busineaa  oi  Mr.  Spauldiog  were 
«lso  set  forth. 

All  denied  any  intentional  wronff-doing,  or 
oml«sion  of  duty,  or  legal  reaponsibility  for 
the  lossca.  All  asserted  their  confidence  in 
Lec*a  capncity  and  Integrity  and  their  belief  in 
the  sound  financial  condition  of  the  bank.  All 
<ieaied  any  neglect  of  duty  In  the  premises,  and 
4t  was  denied  that  uy  apedal  leases  occurred 
from  January  10, 180,  to  the  stoppage  of  the 
bank;  and  asserted  on  behalf  of  Spautdingand 
Franda  E.  Coit  that  if  any  loaa  nappen^  be- 
tween Uie  11th  of  April  and  the  lith  they 
«ould  not  be  held  responsible  undw  the  bill  aa 
framed,  aa  they  had  parted  with  their  stock 
mod  thereby  ceased  to  oe  directors. 

Volumiooua  eridence  waa  taken  and  upon 
the  hearing  of  the  cauae  the  bill  was  diamlaaed 
•»  to  defeixlants  Spauldlng,  Johnson  and  Oar- 
•oline  EL  Coit.  executrix,  without  coata.  and  aa 
to  defendanta  Cushing  and  the  admlmstratora 
«f  Charlea  T.  Odt,  with  coata. 

From  thia  decree  an  appeal  waa  prosecuted 
to  thia  court  The  opinion  of  the  circuit  court 
will  be  found  In  80  F^.  Rep.  288. 

The  drcuit  court  hdd  that  defendant  Cuah- 
ing  ceased  to  be  a  director  of  the  bank  prior 
to  the  occurrence  of  the  leases  aa  alleged,  and 
-owed  no  duty  In  that  behalf,  and  that  Charles 
T.  Coit's  abeeooe  on  leave  from  October  8, 
1881.  to  his  death,  December  11, 1881,  exoner- 
ated him,  and  that  defendanta  Spauldinff, 
Johnson  and  Frauds  EL  Colt  were  not  llabT? 
under  the  Statute,  becauae  they  did  not  come 
within  Its  proTisions,  nor  by  the  common  law, 
for  by  that  each  was  liable  only  for  his  own 
<niscarriages  and  none  wefe  ahown. 

Mtmn,  W.  Hailtttt  PhUUpn,  Anmimr 
WUeox  and  John  Q,  Mitbum,  for  appellant: 

The  acttre  management  and  directton  of  the 
mSiin  of  a  busioesa  corporation  aie  ?eated  la 
the  board  of  dtreciora  or  tmitees. 

Ill  u.a. 
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Horawets,  PHt.  Corp.  gg  008-A74. 

Directors  impliedly  undertake  to  uae  aa  much 
diliffenoe  and  care  as  the  proper  performanco 
of  their  duty  requirea. 

Pom.  Eg.  Jnr.  gg  1068-1070;  Edwards, 
Ballm.  gg  (a.  08. 

Directors  of  a  bank  cannot  be  heard,  when 
sued,  to  say  that  they  were  not  apprised  of 
facta,  the  existence  of  which  la  ahown  by  the 
booka,  aocoonta  and  oorreapondence  or  the 
bank. 

Meehanim  Bank  y.  5rt»ii,  28  U.  8.  IPet  289 
(7:152):  United  BoeiHy  of  Shaken  y.  Under- 
wood,  9  Bush,  800;  German  Sa9.  Bank  T.  Wul- 
fekuhUr,  19  Kan.  60;  Oraves  y.  Lebanon  Nat, 
Bank,  10  Bush,  28;  Mariinw.  Webb,  110  U.  8. 
7, 16  (28:49,  52);  Hone.  Banks,  188, 185. 

The  directors  of  a  corporation  are  liable  to 
the  corporation  or  ita  repreaentatiYO  for  negli- 
gence and  breach  of  trust 

BMneony.  Smith,  8  Paige.222, 8  Ked.  196; 
BrinekerMTr.Boitmek,  88  N.  Y.  62,  99  N.  T. 
185,  106  UT  8.  8  (27:78);  MarehaU  r.  Farmen 
d  M.  8aM.  Bank,  85  Ya.  676;  Mutual  Bldg.  F. 
d  D.  Sst.  Bank  w.  Beeeiewt,  4  Hughes,  898; 
United  8tate$  y.  Meane,  42  Fed.  Rep.  608; 
Aekerman  y.  .SblMir, 87 PT.  J.  £q. 856,  88N.  J. 
Eq.  501;  Hothee  ▼.  Nete  England  Screw  Oo.  1 R 
L  812.  8  a  L  9;  WHkineon  y.  Bodd,  40  N.  J. 
Eq.  128, 12  AuL  &  Eng.  Corp.  Caa.  166;  Oun- 
ninghamY.  PeO,  5  Paige,  607, 618, 8L.  ed.  850, 
858;  Seale  y.  Bakei\  70  Tex.  288;  United  So- 
cietgqfShakerey.  l7nd^nM>ad,9Bush,609;  Wil- 
liame  ▼.  McKay,  40  N.  J.  Eq.  189;  WiUiame  v. 
McDonald,  b  Oeoi.  Rep.  805,  42  K.J.  Eq.  892; 
Cutting  y.  Marlor,  78  K.  Y.  454;  Martin  y. 
Webb,  1X0  U.  a  7  (28:49);  Hun  y.  Gary,  82  N. 
Y.  65. 

When  by-lawa  have  been  adopted  they  hare 
the  full  force  of  law  ao  Car  aa  tne  corporation 
la  concerned. 

Kent  y.  Quickeaeer  Min,  (h.  78  N.  Y.  159. 

All  corporate  by-lawa  must  be  reasonable  and 
consistent  with  the  general  prindplea  of  the 
laws  of  the  land. 

Sent  Y.Quiekeater  Min.  €h.  78  K.  Y.  182; 
PBople  y.  liroop,  12  Wend.  188;  People  y.  Hew 
York  Benee.  Soe,  8  Hun,  861;  PBople  y.  Board 
of  Fire  Underwritere^  7  Hun,  248;  Dunham  y. 
Trueteee  of  Bocheeter,  5  Cow.  462. 

Directors  are  not  merely  bound  to  behoneat. 
but  must  also  be  diligent  and  careful  In  pe^ 
forming  the  duties  wmch  they  hare  undertaken: 
they  cannot  excuse  imprudence  oo  the  ground 
of  tneir  ignorance  or  inexperience,  or  the  hon 
esty  of  their  Intentiona. 

Hun  y.  Oarg,  82  K.  Y.  74: 2  Parsons,  Cont 
672;  Spalding  ▼.  Boea,  71  N.  Y.  40:  Wofft  y. 
Etwee,  24  Barb.  174. 666.  20  K.  Y.  197;  Clark 
Y.  Gilbert,  26  N.  Y.  279. 

A  trustee  of  a  corporation  Is  presumed  to 
continue  in  office  until  the  contrary  ia  proven. 

Beed  r.  Kem,  60  N.  Y.  616. 

Thepresident  of  a  bank  la  not  the  proper 
peraon  to  recdve  a  resignation  of  a  director. 

Meehaniee  Bank  r.  &kaumburg,  88  Ma  244; 
United  Statee  Ine.  Oo.  y.  Skriur,  8  Md.  Ch. 
881. 

A  transfer  of  the  aharea  of  a  national  bank 
doea  not  rellcTe  the  prior  owner  from  reaponal> 
bili^  as  a  atockhokier  untfl  It  la  entered  oa  the 
booxaof  the  bank. 

Whitneg  y.  BuOer,  118  U.  8.  686  (S0-J66). 
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De  facto  directors  are  liable  for  mismanage- 
ment of  a  company  as  fully  as  (2ejur«  directors. 

Providenee  Steam  Engine  Co,  ▼.  Hubbard,  101 
U.  S.  188  (26:786);  Van  Aniburgh  v.  Baker,  81 
N.  Y.  46;  Easterly  v.  Barber,  65  N.  Y.  252. 

The  directors  of  a  bank  or  other  corporation 
are  trustees  for  the  bank,  its  stockholders  and 
creditors,  or  at  least  quasi  trustees. 

Butte  V.  Wood,  87  N.  Y.  817;  Bliee  ▼.  Mat- 
teson,  45  N.  Y.  22;  Jackson  v.  Ludding,  88  U. 
S.  21  Wall.  616  (22:492). 

Messrs.  David  F.  Dasr»  E.  C.  Spragrne, 
B.  H.  Williams  and  i>.  N.  Lockwood* 
for  appellees: 

The  defendant  Gushing  had  the  right  to  re- 
sign at  the  time  he  did  resign. 

United  States  v.  Wright,  1  McLean.  600;  Peo- 
ple V.  Porter,  6  Cal.  26;  Olmsted  v.  Dennis,  77 
N.  Y.  378. 

When  the  mode  of  resignation  is  not  declared 
by  law,  and  the  appointment  is  not  by  deed, 
the  resignation  may  be  by  parol;  and  the  ac- 
ceptance of  it  need  not  be  in  writing. 

Hex  ▼.  Rippon,  1  Ld.  Raym.  563,  2  Salk.  433; 
Reg.  Y.  Lane,  2  Ld.  Raym.  1804;  Van  OrsdaU 
▼.  Hazard,  8  Hill,  248;  People  y.  Albany  Com- 
mon Pleas,  19  Wend.  27:  People  y.  Board  cf 
Metropolitan  Police,  26  N.  Y.  816,  86  Barb. 
644. 

The  resignation  of  defendant  Gushing  was 
announced  by  him  to  the  person  to  whom  such 
an  annouacement  should  haye  been  made — the 
president  of  the  bank  and  the  president  of  its 
board  of  directors. 

Port  Jervis  v.  First  Nat,  Bank,WN.  Y.  550; 
New  Hope  dt  D,  Bridge  Co,  v.  Phanix  Bank,  8 
N.  Y.  166;  Holden  y.  New  T<yrk  dt  E.  Bank, 
72  N.  Y.  286;  Fulton  Bank  y.  New  York  d  8. 
Canal  Co.  4  Paige,  127,  3  L.  ed.  872. 

Failure  to  make  a  transfer  of  the  capital  stock 
of  a  corporation  upon  its  books  will  not  Yitiate 
a  sale  made  in  good  faith. 

Bank  cf  Attica  y.  Manufacturers  dt  T,  Bank, 
20  N.  Y.  501;  McNeU  y.  Tenth  Nat.  Bank,  46 
N.  Y.  881;  Smith  y.  American  Coal  Co,  7Lans. 
817;  Johneon  y.  LafUn,  6  Dill.  65, 108  U.  8. 800 
(26:682);  Whitney  y.  Butler,  118  U.  8.  665  (80: 
26^;  BurraU  y.  Bushwiek  R  Co.  76  N.  Y.  211. 

The  testimony  of  Gashing  or  Lee,  as  to  Gush- 
infix's  resignation,  was  competent 

Potter  Y.  Third  Nat  Bankt^Ohieagq,  1Q2T}. 
8.  168  (26:111);  Monongahela  Nat.  Bank  y. 
Jacobus,  109 17.  8.  276  (27:985);  Van  Tuyl  y. 
Van  Tuyl,  67  Barb.  286;  Bowen  r.  National 
Bank  qf  Newport,  11  Hun,  226. 

Directors  must  exercise  the  diligence  of  or- 
dinarily prudent  and  ^ligent  mrm  in  respect  to 
their  own  property. 

8hearm.  &  Redf .  Neg.  6,  §  T,  note  S;  Blythe 
Y.  Birmingham  W.  W.  Co.  llEzch.  781;1 
Thomp.  Neg.  45;  New  York  Cent.  R.  Co.  y. 
Lockwood,  84  U.  8. 17  WaU.  857  (21:627);  MiU 
ler  Y.  Union  Pae.  E.  Co.  17  Fed.  Rep.  67. 

8pau1ding  is  responsible  only  upon  the 
ground  that  he  was  guilty  of  gross  negligence. 

First  Nat.  Bank  ^  AUentown  y.  Rex,  89  Pa. 
808;  Robinson  y.  Smith,  SFbI^,  222,  8L.  ed. 
196;  Hun  y.  Cory,  82  N.  Y.  &:  Wakman  y. 
DaUey,  61 N.  Y.  27;  Arthur  y.  QriewM,  65  N. 
Y.  400;  Dunn  y.  Kyles.  14  Bush,  184;  NooUy. 
mU,  16  Gal.  145;  BpeHnffs  App.  71  Pa.  11; 
iWatfe  App.  78  Fft.  870;  Land  OreM  Co.  cf 
/;^iulY.F#rsi^,  L.R.60b.768:  Jdnt^Stoek 
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Discount  Co.  y.  Brown,  L.  R.  8  Eq.  881;  (het- 
end,  Ourney  dt  Co.  y.  OMs,  L.  jEL  6  E  L 
480. 

If  the  director  uses  due  diUraioe  to  tsoatiis 
what  the  law  ia»  he  is  not  uaUe  in  dim^es 
for  an  erroneous  conclusion. 

Thomp.  Officers,  235,  242;  Bodaes  y.  Fm 
England  Screw  Cb.  1  R  L  812;  Pickeriiuj. 
Stephenson,  26  L.  T.  N.  8.  608,  L.  R.  14  £4. 
822;  Vance  y.  Phanix  Ins.  Co.  4Lea,88S. 

If  Spaulding  came  to  a  wrong  coaduiioo, 
he  was  guilty  of  an  error  of  Judgment  For 
this  he  IS  not  liable. 

Salter  v.  Utica  d  B.  L.  P.  R.  Of.  9ilS.  Y. 
42;  Scott  Y.  DePeyster,  1  Edw.  Oh.  518,  6  L 
ed.  229;  Pickering  y.  Stephenson,  26  L  T.  K. 
8.  608,  L.  R  14  £q.  822. 

Directors  are  not  trustees  in  the  sense  of  ttit 
term  as  usually  applied  to  the  holden  of  tW 
legal  title  of  property  in  trust  for  their  eestms 
que  trust. 

Morawetz,  Priy.  Gorp.  ft  2^;PBefbi.  Me- 
chanics dt  T.  Sat.  Inst.  H  K.  Y.  9. 10:  Oisr 
ningham  y.  POl,  5  Paige,  607.  8  L.  ed.  8S0; 
Spennfs  App.  71  Pa.  11;  RMneon  y.  8milK 
3  Paige,  228,  8  L.  ed.  128;  Conway  y.  BsiM9, 
44  N.  J.  L.  462;  Verplanek  y.  MercantOs  /ml 
Co.  1  Edw.  Gh.  84,  6  L.  ed.  68;  Otmstdi. 
Dennis,  77  N.  Y.  878;  Auetin  y.  Dmids,  i 
Denio,  301;  Second  Nat.  Bank  ef  (kmfs  r. 
Burt,  98  K.  Y.  288;  Smith  y.  Bwd,  U  Met 
871,  884;  Gardiner  y.  Poiiard,  10  Bosw.  IM^ 
691;  Smith  y.  Rathbum,  22  Hon,  H4;  tar 
y.  Same,  66  Barb.  402. 

The  manner  of  conducliog  the  boihw  of 
the  bank,  by  leaying  it  in  the  hands  of  the  d^ 
rector  who  occupiM  the  place  of  pnliktL 
was  the  method  approyed  of  and  ■aiii.tfcii 
by  the  stockholders. 

Kent  y.  Quicksihfer  Min.  Oo.  78  N.  T.  Ul; 
Shddon  H.  B.  Co.  y.  Eiekm^er  B.  B.  MeA. 
a>.  90 N.  Y.  607;  Oray  Y.  Cftopf^ S  Bum.  19l( 
Samuel  y.  Hotladay,  1  Woofw.  409;  BM  ?. 
Thompson,  19  N.  Y.  207;  Mankattmn  (k  r. 
Lydig,  4  Johns.  847. 

If  the  defendant  Johnson  bdieved  thit  it 
was  the  proper  performanoe,  under  the  Nt* 
tional  Banking  Act,  of  his  doty  as  dindor  W 
leaye  the  president  of  the  bank  in  diarge,thM 
such  oonclusion  was  an  error  in  Judgmeoli  for 
which  he  cannot  be  made  responsible. 

Oo^told  Y.  Mobile  Brandk  Bank,  11  Ak  111; 
Spering's  App.  71  Pa.  11;  Vmnm  ▼.  F%mis 
Ins.  Co.  4  Lea, 885;  WilUams  y.  MeUmmUtt 
N.  J.  £q.  409;  Lyman  y.  Bonney.  118  1km. 
222;  Camun's  Estate^  Watts,  186;  Tmff* 
y.  McQuade,  86  N.  Y.  88;  Avwn  y.  Jna- 
mout/ishire  R  SO.  Oo.4t  Snc.  K  AArlM; 
(herend,  Ourney  dt  Oo.  y.  OOis/U  R  in.  I^ 
480;  Harman  r.  Ti^ppendm,  1  SmI»  VSkAflt 
Gen.  Y.  Exeter,  %  Ruas.  45;  Grog  y.  (A«ttk 
2  Buss.  126. 

There  must  be.  00  the  pnriof  tfie  dbten^ 
either  knowledge  of  and  a«ent  to  tfie  efltiMk 

leads  to  the  loss,  or  gross  nMliieBoa. 

Dunn  Y.  K^,  14  Bodi.  IM;  WWW  ^ 
HaUiard,  88  N.  J.  Bq  ITS;  Oitimm  Bd^^L 
dt  Sav.  Asso.  Y.  OorM, 84 K. J. B^ttkV 
marine  Oase,  JL  R. 9 Gh.  DIy. SSSTa iMhf 
<e  Cb.  L.  R  26  Gh.  Dit.  758;  JM«r«|y.% 
«m,  K  R.  20  Bq.  225;  Ovyd  ▼.  Apwp.  L  Bi 
10  Gh.  DlY.  602;  ITalvman  T.  1M%.  61  N.T. 
"   Aflhmr  Y.  Gritwoid.  66  K.  T.  401;  Mk^ 
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Btoek  DUetmnt  Oo.  y.  Bnmn^  L.  R  8  Bq.  881; 
Jonm  T.  Johnmm,  88  ^.  580;  Satin ff$  Bank  of 
LouUtilU  Y.  Caperton,  87  Ky.  808;  Witten  y. 
SowUi,  81  Fed.  Rep.  1;  Clete$  y.  Bardon,  88 
Fed.  Rep.  817:  Tbomp.  Offioen,  857;  Tur- 
fuand  Y.  Marthatt,  L.  R.  6  Cb.  App.  888. 

A  disUnctioD  It  mjide  between  the  duties  of 
•  trustee  of  a  priYate  trust  and  those  of  direc- 
tors of  a  public  corporation. 

lU  Fareit  cfDean  Coal  Min.  Ob.  L.  R.  10 
Cb.  DiY.  4  A;  Smith  y.  BaMun,  22  Hun,  150; 
Smith  Y.  Andemm,  L.  R  t6  Ob.  DiY.  247. 

Tbe  defendantn  are  not  to  be  imputed  to  baYe 
ft  knowledge  of  tbe  books  or  tbe  entries  there- 
in. 

Walmnan  y.  DoAdy,  51  K.  Y.  82. 

It  was  not  negligence  to  omit  to  require  se- 
curity from  tbe  president  for  tbe  faitbful  per- 
formance of  bis  auties. 

WiUiamt  y.  HaUiard,  88  K.  J.  Eq.  878. 

If  tbe  report  of  Maicb  11, 1882,  was  false, 
and  Jobnson  was  ignorant  of  tbat  hd  and 
dgned  tbe  report  in  good  faitb,  be  cannot  be 
charged  with  anj  liability  on  account  of  such 
■igoing. 

Arthur  Y.  Or::wfkL  55  K.  Y.  400;  BonmU 
T.  Qri$%ootd,  88  N.  Y.  122;  StMim  y.  Bd- 
Mojuft,  12  Gray,  208;  &?<M0r  y.  SrnaU^,  1 
Cent  Rep.  788, 101 N.  Y.  74;  Taylor  y.  Thomp- 
•ML  88  How.  Pr.  102;  HaYiland,  Corp.  174. 

The  condition  of  Mr.  Johnson's  bodth  fur- 
aishes  a  Yslid  excuse  for  the  nonperformance 
of  bis  dutiea. 

Propriitan  of  Mitt  Dam  Fbundr^  y.  Bodw, 
tl  Pick.  441:  Earmonv  y.  Bingham,  12  N.  Y. 
98;  Wo(fe  Y.  Bow$$,  24  Barb.  174,  20  N.  Y. 
107;  A^  Y.  Ncrih,  10  Barb.  841;  Fenton  Y. 
Om*,  11  Yt  587;  Fatter  y.  Bnmn,  11  Met 
440;  Bitbe  y.  Johnmpn,  19  Wend.  552;  Parsons, 
Cont  184;  Spnfding  y.  Bota,  71  N.  Y.  40. 

Bank  directors  ought  not  to  be  held  liable 
for  tbe  renewal  of  worthless  paper. 

Bank  qf  Mutual  Bmtemption  y.  Sitt,  68  Me. 
S88. 

Mr,  Olt<f/ys<*w  Foliar  deliYered  the  opin- 
ion of  the  court: 

In  tbe  language  of  appellant's  counsel,  the 
bOl  wsA  framed  upon  a  theory  of  a  breach  by 
the  defendants  as  directors  *'of  their  common- 
law  duties  as  trustees  of  a  financial  corpora- 
tion and  of  breaches  of  special  restrictions  and 
obligalions  of  the  National  Banking  Act* 

And  it  is  claimed  tbat  the  defendants  Uiould 
ksYe  been  held  liable  for  tbe  losses  which  oc- 
curred through  loans  of  the  bank's  funds  and 
moneys  during  their  term  of  ofllce  as  directors, 
to  Lee,  his  father,  bis  wife,  and  certain  deslg- 
aated  persons,  which  were  the  principal  losses, 
though  there  were  others  smaller  In  amount 
for  which  they  were  responsible. 

This  liability  Is  alleged  to  have  been  incurred 
try  Lee  for  all  loans  from  October  8, 1881,  nn- 
td  April  14, 1882;  by  F.  S.  Colt  f or  aO  losses 
through  the  mismanagement  of  the  bank  from 
October  8,  1881,  untfl  Aprfl  14, 1882.  which 
could  baYe  been  preYentea  by  reasonable  dfli- 

rse  and  care  on  the  part  of  the  directors: 
John  H.  Yought  on  tbe  same  basis  ana 
forthesame  time;  by  Charles  T.  Coit  from 
October  8  to  December  11. 1881;  by  Cuablng 
fhNB  October  8, 1881.  to  January  10, 1882,  m- 
less  his  liability  termfnatad  with  the  tranateof 
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his  stock  on  the  booksof  the  bank;  by  £^Muild- 
ingand  Johnson  from  January  10  to  AprU  14» 

It  is  contended,  as  an  independent  proposi- 
tion, tbat  each  of  tbe  defendants  should  haYe 
been  held  liable  for  all  loans  made  during  the 
periods  before  mentioned  when  the  loans  ex- 
ceeded ten  per  cent  of  the  caj^tal  of  the  hank, 
in  Yioladon  of  g  5200,  Rcy.  8Ut,  and  also  for 
all  loans  made  while  the  bank's  resenre  was 
below  fifteen  per  cent  of  its  deposits.  In  yIoU- 
tion  of  g  8101,  ReY.  SUt,  where  such  loans 
resulted  in  losses. 

And  finally,  that  each  of  the  defendants 
should  have  been  held  absolutely  liable  for  all 
losHes  of  the  bank  incurred  by  cartyiog  on  its      (149% 
business  after  its  capital  beaune  impaired  or 
exhausted  and  the  bank  insolvent. 

Under  section  5184.  ReYised  Statutaa,  na^ 
tional  banking  associations  were  empowered ; 
"Fifth.  To  elect  or  appnint  directon^  and  by 
its  board  of  directors  to  appoint  a  president, 
Yice-president,  cashier  and  other  officers,  define 
their  duties,  require  bonds  of  them  and  fix  the 
penalty  thereof,  dismiss  such  officers  or  any 
of  them  at  fdeasure  and  appobt  others 
to  fill  their  placea.  Sixth.  To  prescribe,  by 
its  board  of  directors,  by-laws  not  inconsis- 
tent with  law,  regulaong  the  manner  in  which 
its  stock  shidl  be  transferred,  its  directors 
elected  or  appointed,  its  officers  appointed,  ita 

Sroperty  transferred,  its  general  business  con- 
ucted  and  the  priYllegea  granted  to  It  by  law 
exercised  and  enjoyed.  SeYenth.  To  exercise 
Inr  its  board  of  duectors,  or  duly-authorized 
officers  or  agents,  subject  to  law,  all  such  ind- 
dental  powers  as  shall  be  necessary  to  carry  oo 
tbe  busiueas  of  banking,  by  discounting  and 
negotiating  promissory  notes,  drafts,  bOls  of 
exchange  and  other  eYidencea  of  debt;  by  re- 
celYing  deposits:  by  buying  and  aelllng  ex- 
change, coin  and  bullion;  by  loaning  money 
on  personal  security,  and  bY  obtaining,  issuing 
and  circulating  notea  according  to  Um  proYls* 
Ions  of  this  title. " 

By  section  5145,  the  affairs  of  each  associa- 
tion were  to  be  managed  by  not  less  than  five 
directors,  to  be  electeia  at  meetings,  to  be  held 
in  January,  and  to  hold  ofllce  for  one  year  and 
until  their  successors  were  elected  and  had 
qualified;  and  by  aection  5148,  every  director 
was  obliged  to  own  in  his  own  right  at  least 
ten  shares  of  the  capital  stock,  andlf  he  ceased 
to  own  the  required  number  of  shares  or  be- 
came in  any  other  manner  disqualified,  be 
thereby  Yacatcd  his  place.  By  aectkm  5148, 
any  vacancy  in  the  board  was  to  be  filled  hf 
an  appointment  by  tbe  remaining  directors, 
and  any  director  so  appdnted  heul  hia  place 
until  the  next  election. 

Section  5147  proYkled  that:  "Badi  director,  (144) 
when  appointed  or  elected,  ahaU  take  an  oath 
tbat  he  will,  so  far  as  the  duty  doYolYea  on 
him.  diligently  and  honestly  administer  tbe 
affani  of  such  aasocistioo.  and  will  not  know- 
inglY  Yldate,  or  wlllinm  permit  to  be  yIo- 
la&d.  any  of  the  proYlnooa  of  tbla  title,  and 
that  be  Is  Uie  owner  In  good  faith,  and  In  hia 
own  rlj^t,  of  the  number  of  sharea  of  stock 
rsQulred  by  this  title,"  etc 

By  aection  5211,  OYeiy  bank  waa  required  t# 
make  not  less  than  flYe  reports  during  ea^ 
year,  under  Uie  oath  of  the  president  or  c^*h. 
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in,  tod  attested  b^^et  leMt  thrae  of  the  direo- 
ton,  ezhibitiog  in  detail  the  lesouroes  and  lia- 
bUitiea  of  the  bank,  and  the  comptroller  could 
•call  for  special  reports. 

Under  section  5840,  the  appointment  of  bank 
•examiners  was  proyided  for,  with  power  to 
make  thorough  examination  into  the  affairs  of 
any  bank,  and  in  doing  so  to  examine  any  of 
the  officers  and  agents  on  oath,  and  make  a 
full  and  detailed  report  to  the  comptroller. 

Section  5289  is  in  these  words:  *'If  the  di* 
rectors  of  any  national  banking  association 
-shall  knowingly  violate,  or  knowingly  permit 
any  of  the  officers,  agents  or  serrants  of  the  as- 
sociation to  violate,  any  of  the  provisions  of 
this  title,  all  the  rights,  privileges  and  fran- 
chises of  the  association  shall  be  thereby  for- 
feited. Such  violation  shall,  however,  be  de- 
termined and  adjudged  by  a  proper  circuit, 
•district  or  territonal  court  of  the  United  States, 
in  a  suit  brought  for  that  purpose  by  the  comp- 
troller of  the  currency,  in  his  own  name,  be- 
fore the  association  shall  be  declared  dissolved. 
And  in  cases  of  such  violation,  every  director 
who  participated  in  or  assented  to  the  same 
shall  be  held  liable  in  his  personal  and  individ- 
ual capacity  for  aU  damages  which  the  associa- 
tion, its  shareholders  or  any  other  person  shall 
have  sustained  in  consequence  of  such  viola- 
Uon." 

When  the  Banking  Act  was  originally  passed 
and  this  bank  was  organized  that  which  is  now 
subdivision  seven  of  section  5186  did  not  con- 
tain the  words  "or  duly  authorized  officers  or 
agents,  subject  to  law;"  that  is,  the  original 
Act  provided  that  the  board  of  directors  might 
exercise  all  such  incidental  powers  as  should 
be  necessary  to  carry  on  the  business  of  bank- 
ing, as  there  specified,  but  said  nothing  about 
the  exercise  of  those  powers  by  the  biuak  offi- 
cers or  agents.  The  words  were  inserted  in  the 
Revised  Statutes,  1878-74. 

The  articles  of  association  of  the  First  Na- 
tional Bank  of  Buffalo  were  framed  onder 
section  6188,  Rev.  Stat,  and  provided  for  an  an- 
nual meeting  of  the  stockholders;  that  the  board 
of  directors  should  appoint  a  president,  cash- 
ier and  such  other  officers  and  clerks  as  might  be 
required  to  transact  the  business  of  the  associa- 
tion and  define  their  respective  duties,  and  by 
their  bjr-laws  specify  by  what  officers  of  the 
association  or  committee  of  the  board  the  reg- 
ular banking  business  of  the  association  should 
be  conducted;  and  empowered  the  board  of 
•directors  to  require  bonds  of  the  officers.  The 
by-laws  of  the  institution  were  adopted  De- 
<^mber  18, 1868,  and  had  relation  to  the  then 
powers  of  the  board  of  directors.  By  section 
18  a  standing  committee  was  provided  for,  to 
be  known  as  the  exchange  committee,  consist- 
ing of  the  president  and  three  directors,  ap- 
pointed by  the  board  every  six  months,  which 
iiad  power  to  discount  mils,  notes,  etc..  and 
was  required  to  report  at  the  regular  bosrd 
meetings.  Under  section  19  a  committee  was 
to  be  appointed  every  three  months  to  examine 
Into  the  affairs  of  the  bank  and  report  to  the 
board.  Bafular  meetings  wore  required  to  be 
held  monthW.  It  is  alleged  that  on  the  7th  of 
January,  1870,  the  boara  requested  itself  to 
meet  thereafter  regularly  on  the  first  of  every 
month,  "to  look  after  the  affairs  of  the  bank, 
•etc." 
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It  appears  that  the  provisiona  of  the  liy4m 
were  not  observed,  at  least  after  the  aaMii> 
ment  in  sul>section  7,  g  5186,  and  that  thea» 
agement  of  the  bank  was  left  almoat  eotfitff 
to  the  officers.  No  exchange  oommittse  oar 
examination  committee  waa  appointed,  sad  thi 
meetings  of  the  board  were  infrequent  aBdp» 
f unctorv.  For  years  prior  to  th^  faihuc^  mh 
teen  at  least,  the  business  of  the  tank  kad  bM 
conducted  l^  the  president. 

It  is  not  contended  that  the  drfendmi 
knowinglv  violated,  or  permitted  the  viohtita 
of,  any  of  the  provisions  of  the  Banking  A^ 
or  that  Ihey  were  guilty  of  any  dtshonrs^  is 
administenng  the  aflaiia  of  the  hank,  but  it  h 
charged  that  they  did  not  dilixently  peilba  | 
duties  devolved  upon  them  by  ttie  Act 

Our  attention  has  not  been  called,  howeie^ 
to  any  duty  specificallv  imposed  upon  thedt 
rectors  as  individuals  by  the  terma  ef  the  Ae^ 
although  if  any  director  participated  ia  or» 
sented  to  any  violaUon  of  the  law  bj  the  bofli 
he  would  be  individually  liable.  The  eorp» 
ation  after  the  amendment  of  1874  had  nomr 
to  carry  on  its  business  through  its  oAeaa 


And  although  no  formal  reaoloSon 
the  president  to  transact  the  business,  jbI»  li 
view  of  the  practice  of  fourteen  years  er M^ 
we  think  it  must  be  held  that  he  was  doff  sfr 
thorized  to  do  so.  It  does  not  foDow  ttai  tti 
executive  officers  should  have  been  left  to  c» 
trol  the  business  of  the  bank  abaolm^y  vi 
without  supervision,  or  that  the  Stataic  f» 
nishes  a  Josiification  for  the  ponolt  of  Hsl 
course,  its  language  doea  enable  iodirf^ 
ual  directors  to  say  that  they  were  gaShjdm 
violation  of  a  duty  directly  devohea  vpa 
them.  Whether  thev  were  reapmisible  tetff 
neglect  of  the  board  aa  such,  or  in  fiUW* 
obtain  proper  action  on  ita  part,  is  maim 
question.  Indeed,  it  is  frankly  atated  by  eo» 
sel  that  ''although  special  provisloBS  of  il 
Statute  are  quoted  and  relied  upon,  thai  il 
not  create  the  cause  of  actloD.  hoi  merely  t^ 
nlBh  the  standard  of  duty  and  the  evkhmrf 
wrong-doing;'*  and  section  656  of  MoiavOBM 
Corporations  is  cited,  which  is  to  tbeeffMI  M 
"the  liability  of  directors  for  damaflv  mmd 
by  acts  expressl V  prohiUted  bj  the  eonpanll 
charter  or  act  of  incorporation  is  not  cnsHilf 
force  of  the  statutory  prohibitioo.  lit  1^ 
f ormance  of  acta  which  are  fllegal  or  proM^ 
ed  by  law  may  subject  thecorporattalsaii^ 
feiture  of  its  franchises,  and  the  diifclooli 
criminal  liabilitv;  but  this  wookl  not 
them  civilly  liable  for  damagea.  TV 
of  directors  to  the  cornoratioa  lor 
caused  bv  unauthorixea  acta  reala 
common-law  rule  which  renden  efwy 
liable  who  violates  his  authority  to  Ow  ' 
of  his  principal.  A  atatntoty  pioUblta 
material  under  these  drcnmataneea 
indicating  an  express  reatrlcdon  pi 
the  powers  delegated  to  the  dinN>oia  vta 
corporation  waa  formed." 

It  is  perhaps  unnecessaiy  to 
fine  with  precision  the  degree  of  eare 
dence  which  directors  muat  exereiielitllf 
formance  of  their  dutiea.  The  dsgnteti 
required  depends  upon  the  adbjeol  lo  wbM 
is  to  be  applied,  ana  each  qmo  baa  to  hiM 
mined  in  view  of  all  thedreamstaMsa.  H 
are  not  Insurers  of  the  ilddity  of  the  afli 
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irbom  thej  hATe  appolotad,  wlio  are  not  tbdr 
^tgeatM  but  tba  MeDtt  of  the  oorporatloo;  end 
ihej  cennol  be  bekl  retpooiible  for  loeiee  re- 
«altiiif  from  the  wrongful  acU  or  omiasioDt  of 
.idler  direoton  or  amits,  irolees  the  loes  la  a 
«oiiaeqiieiice  of  their  own  neglect  of  duty, 
«fther  for  faflore  to  saperriae  the  bualneaa  with 
mttootion  or  in  neglecting  to  nae  proper  care  in 
the  appointment  3t  agenta.  Morawetii  §)}  561 
^  »eq.,  and  oaaea. 

Bankdixectora  are  often  atyled  tmateei,  hot 
not  in  anjr  technical  aenae.  The  relation  be- 
tween the  corporation  and  them  ia  rather  that 
of  principal  and  agent^  certainly  ao  f ar  as 
creditora  are  concerned,  between  whom  and  the 
corporation  the  relation  ia  that  of  contract  and 
not  of  tnut  Bat,  nndoabtedl  j,  under  dream- 
•tancea,  tl^r  may  be  treated  aa  occupying  the 
Doaitioo  of  tmateea  to  e$ttu4  que  trutt. 

In  iWvy  ▼.  MiOaudon,  8  Hart  N.  8.  88. 
which  liaa  been  cited  aa  a  leading  case  for  more 
than  atxty  yean,  the  Supreme  (S>urt  of  Louis- 
iana, through  Judge  Porter,  dedared  that  the 
oonect  mode  of  ascertaining  whether  an  agent 
is  in  faolt  'ia  by  inquiring  whether  he  neg- 
lected the  exercise  of  that  diligence  and  care, 
which  was  necessary  to  a  successful  discharge 
of  the  duty  imposed  on  him.  That  diligence 
and  care  must  again  depend  on  the  nature  of 
the  undertakiog.  There  are  many  tbinga 
which,  in  their  management,  require  the  ut- 
most diligence,  and  most  acrupuloua  attention, 
and  where  the  agent  wbo  undertakes  tbdr  di- 
rection renders  himself  responsible  for  the 
slightest  neglect  There  are  others  where  the 
duties  imposed  are  presumed  to  call  for  notblnf 
more  than  ordioary  care  and  attention,  and 
where  the  exercise  of  that  degree  of  care  auf- 
llcea.  The  dbrectors  of  banks,  from  the  nature 
of  thdr  undertaking,  fall  within  the  class  laat 
mentiooed.  while  in  the  discharge  of  thdr  or- 
dinary duties.  It  is  not  contemplated  by  any 
f  1^4  of  tlie  diarters  which  ha?e  come  under  our  ob- 
■erratioD,  and  it  waa  not  by  that  of  the  Planters' 
Bank,  that  they  should  devote  tbdr  whole 
time  and  attention  to  the  institution  to  which 
they  are  appointed,  and  ffuard  it  from  injury 
by  constant  soperintendence.  Other  officers 
oo  whom  compensation  is  bestowed  for  the  em- 
ployment of  tbdr  time  in  the  ailairs  of  the 
iMUik  haTO  the  immediate  management  In  re- 
latioo  to  theae  officers,  the  dutfes  of  directors 
are  those  of  control,  and  the  neglect  which 
woold  render  them  responsible  for  not  exercis- 
ing that  control  properly  must  depeod  on  dr- 
cnmatancea,  and  in  a  great  measure  be  tested 
by  the  facts  of  the  caae.  If  nothing  has  come 
to  their  knowledge,  to  awaken  suspicion  of  the 
fidelity  of  the  president  and  cashier,  ordinary 
attention  to  the  affdrs  of  the  institution  to 
joffident  If  theT  become  acqtuioted  with 
any  fact  calculated  lopat  prudent  men  on  their 
guard,  a  degree  of  care  commensurate  with  the 
eril  to  be  avoided  to  required,  and  a  want  of 
that  care  certainly  makea  them  respoodble.** 

Spenn^e  Apf-,  71  Pa.  11,  was  the  case  of  a 
bill  filed  by  Dpering,  aa  assignee  of  a  truat 
company,  against  its  directors  and  others,  to 
compd  them  to  make  good  looses  sustained  by 
the  depodtors  on  the  around  of  fraudulent 
miamanagement  of  the  a9rdri  of  the  company. 
And  Judoe  Bharawood,  apeakloa  for  the  court, 
aaid:    'Ottol^iio  meaaa  a  wdl-aettled  point 


what  to  the  precise  relatioa  which  directors  ao^ 
tain  to  atockboldera.  They  an  nndonbtedly 
aaid  in  many  aathoriUea  to  oe  trustaea,  but  that, 
aa  I  apprehend,  to  ooly  in  a  general  sense,  aa 
we  term  an  agent  or  any  other  bailee  intrusted 
with  the  care  and  management  of  the  property  of 
another.  It  to  certain  tnat  they  are  not  technical 
trustees.  They  can  only  be  r^arded  as  man- 
datariea,  peraona  who  have  gratuitoudy  under- 
talcen  to  perform  certain  dutiea,  and  wbo  are 
therefore  bound  to  apply  ordioary  akUl  and 
diligence,  but  no  more.  .  .  .  We  are  deal- 
ing now  with  thdr  responsibility  to  stockhold- 
ers, not  to  outdde  parties— crraitors  and  de- 
podton.  It  to  unnecessary  to  condder  what 
the  rule  may  be  aa  to  them.  Upon  a  close  ex- 
amination of  all  the  reported  cases,  dthough 
there  are  many  dicta  not  endly  recondlable, 
yet  I  have  found  no  Judgment  or  decree  which 
bis  hdd  directors  to  account,  except  when  they  l^^^l 
have  themselves  been  personally  guHty  of  some 
fraud  on  the  corporation,  or  have  iLbv^wn  and 
connived  at  some  fraud  in  others,  or  whvre  such 
fraud  might  have  been  prevented  bad  thny  given 
ordinary  attention  to  tbeir  duties.  ]  do  not 
mean  to  aay,  by  any  means,  that  tbeir  njsponsi- 
bility  to  limited  to  these  cases,  and  that  there 
might  not  exist  such  a  case  of  negligence  or  of 
acta  dearly  tUtra  9ire$,  as  would  mal^  perfcctiv 
honest  directors  personally  liable.  But  It  to 
evident  that  gentlemen  selected  by  the  stock- 
holders from  their  own  body  ou^ht  not  to  be 
Judged  by  the  same  strict  standuni  st  the  agent 
or  trustee  of  a  private  estate.  Were  such  a  rule 
anplied,  no  gentleman  of  character  and  respon- 
sibility would  be  found  willing  to  accept  such 
places."  And  see  (Mtiune  Bldfj,  L,  A  Sao, 
Ajm.  V.  OirruU.  84  N.  J.  Eq.  »83;  ncdgf*  ▼. 
Nem  England  ^iertw  Co.  1  It  L  813 ;  Wais- 
man  v.  DaUew,  51  N.  T.  27. 

It  was  in  this  aspect  that  Lard  Hatherley  re- 
marked In  Land  Credit  Oo,  of  Ireland  v.  Fer- 
mo^,  L.  R.  5  Ch.  788:  "  Whatever  ir.ay  he 
the  case  with  a  truntee,  a  director  cannot  be 
held  Itoble  for  being  defrauded:  to  do  so  would 
make  bto  podtion  intolerable."  And  the  same 
vtew  to  expres^  bv  *Si>  George  Jessel,  J/.  72L ,  in 
hto  opinion  in  Re  Foreet  Dean  Coal  Min.  (U>.,  L. 
R.  10  Ch.  Div.  450,  where  he  sa>8:  "One  mu<it 
be  very  careful  In  administering  the  law  of  JoiDt- 
stock  companiea  not  to  prem  so  hard  on  honest 
directors  as  to  mske  them  liable  for  theae  con- 
structive defaulta,  the  only  effect  of  which 
would  be  to  deter  all  men  of  any  pro^^erty, 
and  perhapa  all  men  who  have  aov  character 
to  loae  from  becoming  directors  or  compAuies 
at  all.  On  the  one  hand,  I  think  the  court 
ahould  do  Ita  utmost  to  triog  fraudulent  dl- 
rectora  to  account,  and  on  the  other  hand, 
ahould  alao  do  ita  best  to  sllow  honest  men  to 
act  reaaonably  as  directors.  Willful  default 
no  doubt  includea  the  caae  of  a  trustee  negle^ 
ing  to  sue,  though  he  might  by  suing  earlier 
have  recovered  a  trost  fund;  In  that  case  he  to 
made  Itoble  for  want  of  due  diligence  in  hto 
trust.  But  I  think  directors  are  not  liable  oo 
the  same  principle." 

The  theory  of  thto  bill  to  that  the  defendanu 
are  Itoble,  not  to  stockholders  nor  to  creditors,     fiMj 
aa  auch,  but  to  the  bank,  for  leases  dietrcd  to 
have  occurred  during  thdr  period  of  office,  br- 
caoae  of  their  inattention. 

If  partioalar  atockholdeft  or  eraditora  have 
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a  cause  of  action  against  the  defendants  indi- 
Tidually,  it  is  not  sought  to  be  proceeded  on 
here,  and  the  disposition  of  the  questions  aris- 
ing thereon  would  depend  upon  different  con- 
siderations. 

In  Preston  t.  Prather,  187  U.  S.  604  [84:788], 
it  was  ruled  that  gratuitous  bailees  of  anothers 
property  are  not  responsibile  f«  iu  loss  unless 
guilty  of  gross  negligence  in  its  keeping  ;  «j:id 
whether  that  negligence  existed  or  not  is  a  ques- 
tion of  fact  for  a  jury  to  determine,  or  to  be  de- 
termined by  the  court  where  a  jury  is  waived. 
And  further,  that  the  reasonable  care  which 
the  bailee  of  another's  property  intrusted  to  him 
for  safe-keeping  without  reward  must  take 
varies  with  the  nature,  value  and  situation  of 
the  property,  and  the  bearing  of  surround- 
ing circLmstances  on  its  security.  That  was  a 
case  of  persons  engaged  in  the  business  of 
baukmg,  receiving  for  safe-keeping  a  parcel 
containing  bonds,  which  was  put  in  their 
vaults.  Tbey  were  notified  that  their  assist- 
ant cashier,  who  had  free  access  to  the  vaults 
wbere  the  bonds  were  deposited,  and  who  was 
a  person  of  scant  means,  was  engaged  in  specu- 
lations in  stocks.  They  made  no  examination 
of  the  securities  deposited  with  them,  and  did 
not  remove  the  cashier.  He  stole  the  bonds  so 
deposited;  and  it  was  held  that  the  bankers 
were  guilty  of  gross  negligence,  and  were  liable 
to  the  owner  of  the  bonds  for  their  value  at  the 
time  they  were  stolen.  And  Mr.  Justice  Field, 
deliverini;  the  opinion,  said:  "Undoubtedly  if 
the  bonds  were  received  for  safe-keeping,  with- 
out compensation  to  them  in  any  form,  but  ex- 
clusively for  the  benefit  of  the  plaintiffs,  the 
only  obligation  resting  upon  them  was  to  exer- 
cise over  the  bonds  such  reasonable  care  as 
men  of  common  prudence  would  ususdly  be- 
stow for  the  protection  of  their  own  property 
of  a  similar  character.  No  one  taking  upon 
himself  a  duty  for  another  without  considera- 
tion is  bound,  either  in  law  or  morals,  to  do 
more  than  a  man  of  that  character  would  do 
generally  for  himself  under  like  conditions." 

No  one  of  the  defendants  le  charged  with 
the  misappropriation  or  misapplication  of,  or 
interference  with  any  property  of  the  bank,  nor 
with  carelessness  in  respect  to  any  particrular 
property;  but  with  the  omission  of  duty,  which, 
if  performed,  would  have  prevented  certain 
specified  losses,  in  respect  of  which  complain- 
ant seeks  to  charge  them. 

The  doctrine  that  one  trustee  is  not  liable  for 
the  acts  or  defaults  of  his  co-trustees,  and  whOe, 
if  he  remains  merely  passive  and  does  not  ob* 
struct  the  collection  by  a  co-trustee  of  moneys, 
is  not  liable  for  waste,  is  conceded,  but  it  is 
argued  that  if  he  himself  receives  the  funds, 
and  either  delivers  them  over  to  his  associate, 
or  does  any  act  by  which  they  come  into  the 
possession  of  the  latter  or  under  his  control, 
and  but  for  which  he  would  not  have  received 
them,  such  trustee  is  liable  for  any  loss  result- 
ing from  the  waste  (Brum  v.  QUUt,  115  N.  Y. 
10, 4  L.  R  A.  639;  Pomeroy,  £q.  Jur.  §8 1080, 
1081);  and  that  this  case  comes  within  the  role 
as  thus  qualified. 

Treated  as  a  cause  of  action  in  favor  of  the 
corporation,  a  liability  of  this  kind  should  not 
lightly  be  imposed  in  the  absence  of  any  ele- 
ment of  positive  misfeasance,  and  solely  upon 
tbe  gnrand  of  paHive  n^ligence;  and  It  most 
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be  made  to  appear  that  the  loans  for  wUek 
defendants  are  required  to  respond  weretki 
natural  and  necessary  consequences  of  oiBinQi 
on  their  part  O 

And  in  this  connection  the  remarki  of  Jl^. 
Justice  Bradley,  in  New  York  Cent.  B.  Cb.  v. 
Lockwood,  84  U.  S.  17  WaU.  857,  888  [81487. 
641],  may  well  be  quoted:  "We  have  sIrmIj 
adverted  to  the  tendency  of  judicial  opinioi 
adverse  to  the  distinction  between  mm  t/d 
ordinary  negligence.  Strictly  speal£i|L  thai 
expressions  are  indicative  ratlier  of  ue  di^ 

?;ree  of  care  and  diligence  whidi  is  dai 
rom  a  party  and  which  he  fails  to  peifoi% 
than  of  the  amount  of  inattention,  cm* 
lessness  or  stupidity  which  be  ezbibits.  B 
very  little  care  is  due  from  him,  and  be  fdi 
to  bestow  that  little,  it  la  called  gross  aq^ 
gence.  If  very  great  care  is  due,  and  be  m 
to  come  up  to  the  mark  required,  it  is  aM 
slight  negligence.  And  if  ordinal^  cue  isdiit 
such  as  a  prudent  man  would  exercise  la  Mg 
own  affairs,  failure  to  bestow  that  anMOBtif 
care  is  called  ordinary  negUgeocfli  In  ssA 
case  the  negligence,  whatever  ephbelweflfi 
it,  is  failure  to  bestow  the  care  and  skiD  wm 
the  situation  demands;  and  benoe  itisaai 
strictly  accurate,  perhapa,  to  cdl  it  rindr 
'negligence.'  And  this  aeemt  to  be  tlie  tat 
ency  of  modem  authorities.  If  tlM^  WN 
more  than  this,  and  seek  to  aboHdi  the  AllW' 
tioo  of  degrees  of  care,  skill  and  diHgiaee» 
quired  in  the  performanoe  of  vaiioos  Wfl 
and  the  fulfillment  of  varfona  contnAit 
think  they  go  too  far;  since  the  leqairaMitrf 
different  degrees  of  care  in  diflEersQt  #tastioii 
is  too  firmly  settled  and  fixed  in  •he  kw  Mil 
ignored  or  changed." 

In  any  view  the  d^ree  of  care  to  whhhJbl 
defendants  were  bound  la  that  whldieriiatt% 
prudent  and  dUigent  men  wooM  exercJw  asJg 
similar  drcumstanoea,  andin  deleniiiniaf  ttiL 
the  restrictions  of  the  Statute  and  themgia 
business  should  be  taken  into  aceoonL  «M 
may  be  negligence  in  one  case  may  notbswHl 
of  ordinary  care  in  another,  and  the  qi» 
tion  of  negligence  is  therefore  oltimrtw  ft 
question  offset,  to  be  determined  under  il  Aft 
circumstancea. 

The  aUegedliabilitvof  thedeflendanlalin* 
that  the  facts  must  oe  examined  aa  locMk  tf 
them. 

As  to  the  defendant  Coahinc » tfie  etUMi 
establishes  that  09  the  84th  of  Sepleaib«;  tKL 
he  resigned  hisomceaaadivBetorof  the^   "~ 
verbally  to  Charles  T.  Coit,  tbe  Ih 
and  on  that  day  sold  to  Mx,  Oolt  the  teii 
of  the  capital  stock  of  which  be  waa  tlM«  ^^ 
The  books  of  the  bank  ibow  the  all  ■■ 
transfer  as  of  Septemoer  84, 18n»bat  the«»  1 
tificate  and  power  of  attoniej  aniliiiilJai  ^ 
transfer  were  apparently  not  ddiveied 
October  7,  when  the  money  waa  paid. 
$125 per  share.    According  to  tbe: 
of  Lee,  the  entry  in  tbe  tnuMfer  book  wm\ 
made  until   Novemlwr,  wban  be  Iblal 
stock  was  sent  up  to  bhn  bj  Mr.  OiA  M 
New  York  City,  but  be  wm   Inlomi 
Mr.  Cushbg^a  resignation  of  bia  porita 
director  on  October  8, 1881.  by  Mr.  OA  ^ 
was  then  president  of  tbe  bank.    TMi  v 
brouriit  oat  upon  croM  eTamfmtlBn.  rfl 
oommainant  had  examined  Lea  in  cMrf iai 
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litiaii  to  CoBhing's  resignation  and  the  vacancy 
crated  by  tbe  transfer  of  his  stock.  Gushing 
Mfied  that  the  transfer  was  made  on  Sep- 
tembtf  24. 1881,  and  we  cannot  hold  that  the 
dfcdt  conn  erred  in  concluding  that  that  testi- 
WMmj,  coupled  with  the  evidence  of  the  record, 
cttweigfaed  the  testimony  of  Lee,  which  was, 
iMteed.  of  minor  importance  if  the  resignation 
lud  taken  effect  as  stated.  It  is  objected  that 
fhi  efidence  of  Gushing  was  incompetent,  but 
«e  do  not  find  that  this  objection  was  made 
iriien  Gushing  was  examined  and  cross  exam- 
Ml  as  a  witness.  Nor  do  we  think  tbe  evi- 
dore  incompetent  as  against  complainant. 
im,  Rev.  Stat.:  N.  Y.  GodeGiv.  Proc.  g  829: 
MmKfftthdalfat,  BavkY.Jacdbw,  109 U.  S.275 
|r:1»8q;  Snuder  y.  Fiedler,  187  U.  S.  478  [85: 

In  WhOneif  r.  BuUer,  118  U.  S.  655  [80:2661. 
11  was  held  that  where  stock  had  been  sold, 
■d  tbe  oeitiflcate,  with  power  of  attorney  for 
tuuda  ddly  executed  in  blank,  delivered  to 
fhspvesident  of  the  bank,  the  responsibility  of 
Itoo^fCinal  stockholder  terminated.  And  Air, 
Jtoifaf  Eburlan  said  for  the  court:  "It  was 
iMBBted  in  argument  that  the  defendants 
■oSid  have  seen  that  the  transfer  was  made. 
Btt  we  were  not  told  precisely  what  ought  to 
Im  been  done  to  tlds  end  that  was  not  done 
%lheBk  and  their  agents.  Had  anything  oc- 
~  that  would  have  Jusitfied  the  defendants 
bdleTi]i|L  or  even  m  suspecting  that  the 
Bfer  bad  not  been  promptly  miade  on  the 
'■of  the  bank,  they  would,  perhaps,  have 
wanting  in  due  diligence  had  they  not, 
MHoectionof  the  bank's  stock  register,  ascer- 
HkHd  whether  the  proper  transfer  had  in  fact 
inemade.  But  there  was  nothing  to  justify 
■di  a  b^ef  or  to  excite  such  a  suspicion. 
IWr  conduct  was,  under  all  the  circum- 
,  that  of  careful,  prudent  business  men, 
It  would  be  a  harsh  interpretation  of  their 
to  bold  0n  tiie  language  in  some  of  the 
when  considering  the  general  question 
I  different  state  of  facts)  that  they  al- 
or  peimitted  the  name  of  Whitnev  to 
MmIb  oo  the  stock  register  as  a  shareholder, 
wf  iie  of  opinion  that,  within  a  reasonable 
of  the  Statute,  and  for  all  rhe  oh- 
intended  to  be  accomplished  by  the  pro- 
Hi  impoalng  liability  upon  shareholders 
the  deots  of  natibnal  banks,  the  responsi- 
of  the  defendants  must  be  held  to  have 
1  upon  the  surrender  of  the  certificates  to 
hnk  and  the  delivery  to  its  president  of 
of  attorney  sufficient  to  effect,  and  in- 
[to  eifect,  as  that  officer  knew,  a  transfer 
^tkt  moA,  on  the  books  of  the  association,  to 
Ipmchaaer.*  Tested  by  this  rule  the  concl u> 
flf  tbe  drcuit  court  on  the  matter  was 

nrignatioQ  was  orally  tendered  to  the 

and  manifestly  accepted  by  him, 

fte  ade  of  the  stock  was  made  at  the 

IIbm^  tad  the  president  informed  the 

oi  the  fact  a  few  days,  afterwards. 
jg  a  raaignatlon  in  writing  is  the  more 
y  and  proper  mode  of  procedure,  but  if 
Bt  esfata,  and  is  adequately  proven,  the 
fi  neoeaaurflj  the  same  as  applied  to  this 

We  do  not  understand  that  because 
t  Ber.  Ctet,  provides  that  directors  shall 
diloe  for  one  year,  and  until  their  suc- 
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oessors  have  been  elected  and  have  qualified, 
this  prohibits  resignations  during  the  year;  and 
while  the  Banking  Law  is  silent  as  to  the  time 
when  and  the  method  by  which  the  office  of 
director  may  be  sesigned,  we  think  that  leaves 
it  as  at  common  law,  and  that  this  resignation 
was  effective.  Bern  v.  Bippon,  1  Ld.  Kaym. 
663;  Olmsted  v.  Dennis,  77  N.  Y.  878;  Chand- 
ler V.  Boag,  2  Hun.  618.  68  N.  Y.  624;  Bruee 
V.  Ptati,  80  N.  Y.  379;  Bfrt  Jerois  v.  First  Nat 
Bank,  96  N.  Y.  650. 

Having  sold  his  stock  September  24  and 
resigned  his  position.  Mr.  Gushing  did  not 
thereafter  act  as  a  director,  and  was  not  pres- 
ent at  the  meetings  of  October  8  and  December 
17,  1881,  and  January  10. 1882. 

The  bill  alleges  that  the  bank  was  entirely 
solvent  on  October  3,  and  engae;ed  in  a  pros- 
perous business  with  a  large  surplus,  the  shares 
commanding  a  premium  of  fifty  per  cent. 
Upon  this  question  there  was  no  issue  made  as 
between  complainant  and  Gushing,  and  while, 
as  hereafter  stated,  we  believe  tbe  bank  to 
have  been  hopelessly  insolvent  at  that  date,  the 
case  must  be  determined  upon  the  allegations 
of  the  bill;  and  there  is  nothing  in  the  record 
to  cast  the  least  suspicion  upon  the  good  faith 
of  the  transaction.  There  Is  no  charge  of 
breach  of  trust  prior  to  the  resignation  and 
sale,  and  the  decree  as  to  Gushing  must  be 
affirmed. 

Gharles  T.  Goit  had  been  the  first  cashier  of 
the  bank,  and  was  elected  a  director  in  1870.  I^M] 
He  was  its  president  from  June,  1879,  to  the 
date  of  his  death  on  December  11,  1881.  On 
October  8.  1881,  a  meeting  of  the  board  of 
directors  was  held,  at  which  Gharles  T.  Goit, 
Francis  E.  Goit,  Yought  and  Lee  were  present. 
Gushing,  who  had  resigned  on  the  24th  of 
September,  was  absent  It  appears  that  at  this 
meeting  a  resolution  was  adopted  giving  Gharles 
T.  Goit,  the  president,  a  leave  of  absence  on 
account  of  ill  health,  for  one  year.  No  one 
was  elected  president,  prior  to  January  10, 
1882,  in  his  place.  There  is  no  doubt  of  the 
severity  of  his  illness  au'l  the  necessity  for  his 
absence;  but  it  is  contended  that  the  resolution 
referred  to  absence  as  president  and  not  as 
director,  and  that  no  power  existed  to  allow 
leave  of  absence  to  a  member  of  the  board;  and 
so  that  the  resolution  should  be  limited  to 
excuse  him  from  attendance  at  tbe  bank,  but 
not  to  permit  him  to  leave  the  city;  and  it  is 
said  that  if  he  wished  to  be  absolved  from 
responsibility  while  absent  in  search  of  restored 
health,  ho  should  have  resigned.  If  such  were 
the  rule  we  apprehend  that  moneyed  corpora- 
tions would  nnd  extreme  difficulty  in  obtain- 
ing proper  persons  to  act  as  directors.  But  it 
is  not  tbe  rule.  Mr.  Goit  was  guilty  of  no 
want  of  ordinary  care  in  acting  upon  tne  leave 
of  absence,  and  is  not  to  be  held  because  he 
did  not  resign.  Invalids  are  permitted  to  in- 
dulge in  the  hope  of  recovery,  and  are  not 
called  upon  by  reason  of  illness  to  retire  at 
once  from  the  affairs  of  this  world  and  confine 
themselves  to  preparation  for  their  passage  into 
another.  There  was  here  no  neglectful  aban- 
donment of  duty  from  October  8  to  December 
11,  and  the  decree  in  favor  of  the  administra- 
tors of  Gharles  T.  Goit  was  properly  rendered. 

We  pass,  then,  to  the  inquiry  as  to  the 
liability  of  defendants  Spaulding  and  Johneo^ 
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Id  what  did  thdr  negligeDce  consist,  and  were 
losses  occasloDed  by  thai  negligence,  and  what 
losses?  Their  condact  is  to  oe  Judged,  not  by 
the  event,  bnt  by  the  circumstances  under 
which  they  acted. 

Johnson  had  done  business  with  the  bank 
gince  1866.  and  from  1879  had  been  a  customer 
individually,  and  also  connected  with  several 
firms  who  kept  accounts  with  the  bank  and 
had  a  line  of  discounts  then-  When  requested 
by  Lee  in  December.  1881,  <o  fill  one  of  the 
vacancies  created  by  the  resignation  of  Cush- 
inff  and  the  death  of  Charles  T.  Coit,  he 
ol^ected  to  doine  so,  on  the  ground  of  want  of 
knowledge  of  the  banking  business,  and  the 
fact  that  the  nature  of  his  own  business  car- 
ried him  away  considerably  from  the  city;  but 
finally,  upon  oeing  informed  that  the  bank  wai 
In  prosperous  conaition,  and  that  much  of  his 
time  would  not  be  required,  accepted.  After 
the  10th  of  January  he  was  in  the  bank  from 
time  to  time  and  mquired  about  its  business, 
and  was  told  by  Lee  that  everything  was  going 
on  well.  At  liee's  request  he  signed  the  report 
of  March  11, 1882,  which  had  been  sworn  to 
by  the  cashier  and  signed  by  Francis  £.  Coit 
before  Johnson  dgn^  it.  He  was  informed 
that  the  report  contained  a  correct  exhibit  of 
the  condition  of  the  bank  as  shown  by  its 
books;  and  Lee  testified  that  it  did,  and  that  if 
incorrect  the  error  could  not  have  been  detected 
by  an  examination  of  the  books  and  papers  of 
the  bank.  Very  soon  after  the  10th  of  Janu- 
ary Mrs.  Johnson  became  seriously  ill.  and 
Johnson,  through  the  extra  strain  put  upon 
him,  fell  himself  into  such  a  physical  and  men- 
tal condition  as  incapacitated  him  from  prop- 
erly attending  to  business. 

Spaulding  had  had  a  large  and  various  expe- 
rience, and  as  a  member  of  Congress  drafted 
the  original  National  Banking  Act,  was  presi- 
dent ox  a  leading  bank,  and  connected  with 
several  financial  corporations,  and  testified  that 
the  practice  of  banks,  so  far  as  he  knew,  all 
over  the  country,  was  to  a  large  extent  to  carry 
on  the  business  through  their  executive  officers, 
especially  where  these  officers  held  a  majority 
of  the  stock;  that  when  he  purchased  his  stock 
he  believed  this  bank  was  being  conducted  by 
its  duly-authorized  officers,  and  his  judgment 
was  that  his  duty  aa  a  director  was  discharged 
if  he  attended  the  meetings  to  which  he  was 
summoned,  performed  such  duties  as  were 
specifically  required  of  him  and  gave  such 
advice  aa  was  asked  from  him;  that  his  sum- 
mers were  spent  upon  his  farm  in  the  country; 
that  in  1882  he  was  seventy  two  years  of  age; 
that  he  was  in  a  measure  retired  from  budness, 
so  that  he  gave  very  little  attention  to  the 
affairs  of  his  own  bank,  but  was  ready  to  give 
any  advice  or  suggestions,  when  called  upon 
for  that  purpose,  upon  any  special  matters; 
that  for  many  years  it  had  been  toe  practice,  in 
the  corporations  in  which  he  was  a  director,  to 
treat  him  as  an  advisory  director  and  not  as  a 
director  occupied  in  the  daily  management  of 
their  affairs;  and  that  he  accepted  the  position 
upon  the  understanding  that  he  should  occupy 
this  relation. 

He  set  forth  in  his  answer,  which  was  made 
under  oath,  as  required  by  the  bill,  and  which 
iras  therefore  Evidence,  that  it  was  well  known 
to  the  stockholders,  and  most  other  oersons 

079 


dealing  with  the  bank,  that  he  had  retired  from 
active  pursuits,  and  Uiat  it  was  only  expected 
of  him  by  the  stockholders  and  the  depositors 
of  the  bank  that  he  should  more  espedallj 
perform  such  duties  as  he  should  be  spedficaUy 
required  to  perform  by  its  board  of  directors 
and  officers,  and  that  he  should  impart  such 
advice  in  its  management  as  he  should  be  asked 
to^ve  in  the  course  of  its  business. 

Se  further  stated  that  he  never  received  or 
expected  to  receive  any  compensation  or  ben- 
efit from  the  bank  as  a  director;  that  Lee  was 
the  owner  of  a  large  majority  of  the  stock; 
that,  as  is  customary  in  such  cases,  Lee  had 
assumed,  to  a  large  extent,  the  management 
and  control  of  the  bank,  with  the  knowledge 
of  the  other  directors,  and  with  the  knowledge 
of  the  stockholders  of  the  banlL  and  most,  if 
not  all,  of  the  depositors  therein;  and,  upon 
information  and  belief,  '*  that  long  before  he 
became  a  stockholder  of  said  bank,  and  up  to 
the  time  he  became  such  stockholder,  and 
while  he  was  such  stockholder,  it  was  under- 
stood by  all  persons  having  dealings  with  Uie 
said  bank  that  the  said  Lee  practically  admin- 
istered the  affairs  thereof  as  its  chief  executive 
officer." 

A  large  amount  of  evidence  was  given  tend- 
ing to  show  that  nearly  if  not  all  oi  the  pres- 
ent creditors  of  the  bank  were  familiar  with 
the  fact  that  the  business  of  the  bank  was  con- 
ducted, so  far  as  its  discounts  and  other  bank- 
ing business  was  concerned,  without  the  inter- 
vention of  the  board  of  directors  or  a  commit- 
tee of  that  board. 

Mr.  Bpaulding  further  testified  that  he  never 
received  any  notice  to  attend  directors'  meet- 
ings; that  he  had  no  actual  knowledge  of  the  ruroi 
by-laws;  that  he  was  not  appointed  on  any  l***! 
committee  or  requested  to  perform  any  duty; 
that  he  supposea  the  bank  was  in  a  prosperous 
condition  down  to  the  day  of  its  failure;  that 
he  had  confidence  in  Lee's  capacity  and  integ- 
ri^,  and  that  the  business  of  the  bank  was 
being  conducted  safely  and  prosperously  under 
his  management;  that  he  talked  with  Lee  in 
regard  to  the  affairs  of  the  bank,  who  told 
him  the  bank  was  in  good  condition;  that  he 
examined  the  reports  made  to  the  comptroller, 
December  81,  1881,  and  March  11, 1&2,  and 
saw  by  them  that  everything  waa  going  right; 
and  that  he  knew  the  duty  of  making  an  ex- 
amination had  not  been  devolved  upon  him; 
and  further  steted  that  it  would  have  taken  a 
month  to  have  ascertained  whether  the  reports 
to  the  comptroller  were  correct;  and  that  it  was 
the  duty  of  the  comptroller  and  the  bank  ex- 
aminer to  do  so. 

The  evidence  fairly  establishes  that  this  bank 
was  in  good  credit  up  to  the  time  of  its  failure. 
It  had  oeen  in  existence  for  eighteen  years; 
had  been  prosperous;  had  paid  dividends  regu- 
larly, down  to  and  into  1881,  and  its  stock  had 
for  years  stood  far  above  par,  at  fifty  per  cent 
above,  October  8,  1881,  according  to  complain- 
ant. Neither  the  defendants  nor  the  bank's 
customers,  nor  the  oommunit> ,  appear  to  have 
entertained  the  least  suspicion  as  to  its  sol- 
vency. The  losses  which  it  is  claimed  ren- 
dereait  insolvent,  and  for  the  recovery  of  which 
losses  this  action  was  instituted,  occurred  by 
reason  of  the  discounting  of  Lee  of  the  paper 
of  persons  engaged  with  him  in  outside  busi- 
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11688  and  specnlatioDS,  who  were  Dot  adequately 
responsible  for  their  eDgagementa.  The  vice 
hi  the  situation  Uiy,  not  in  the  reports  nor  in 
the  books,  upon  their  face,  but  in  the  unrelia- 
bility of  the  bills  receivable. 

Were  these  defendants  guilty  ot  negligence 
in  aUowing  Lee  to  remain  in  charge  of  the 
bank?  Would  they  have  bc'en  so  guilty  if  they 
had  put  him  in  charge  for  the  first  time  on  the 
10th  of  January? 

It  appears  that  Lee  went  into  the  employ- 
ment of  this  bank  in  1868,  being  then  eighteen 
years  old,  and  so  remained  until  April  14, 1882, 
occupying  in  succes^^r^n  the  positions  of  mes- 
sengOT  boy,  book-keeper,  teller,  assistant  cash- 
f  1501  ^^^*  <^^^^^^»  vice-president  and  president  He 
^  was  the  son  of  an  old  and  well-known  citizen 

of  fiufifalo,  a  graduate  of  its  high  school,  was 
or  had  been  one  of  the  trustees  and  treasurer 
of  a  leading  church  in  Buffalo,  treasurer  of  the 
Young's  Men's  Christian  Association  and  a 
meml^r  of  the  Young  Men's  Association.  His 
general  character  was  good,  bis  reputation  for 
integrity  and  financial  capacity  ezceUent,  and 
he  possessed  the  confidence  of  his  fellow-citi- 
zens. Upon  the  10th  of  January,  1882,  he  was 
the  owner  of  two  thirds  of  the  stock  of  the 
bank,  and  had  apparently  a  greater  interest 
than  any  other  person  in  seeing  that  its  affairs 
were  so  manased  that  its  capital  would  remain 
unimpaired.  The  business  of  the  bank  had 
been  conducted  for  years  by  the  president,  as- 
sisted by  the  other  executive  officers,  and  it 
had  seemingly  been  weU  conducted.  Lee  was 
selected  to  assume  the  management  when 
Charles  T.  Coit  retired  hi  October,  1881,  by 
the  then  board  of  directors,  and  there  was 
nothing  to  indicate  that  the  choice  was  not  a 

g roper  and  fit  one.  We  think  no  jury  would 
ave  been  Justified  in  finding  defendants  guilty 
of  negligence  in  retaining  Lee  in  the  mana^- 
ment  of  the  bank.  Nor  waa  there  any  viola- 
tion of  law  in  permitting  him  to  conduct  its 
business,  for  he  was  duly  authorized  to  do  so 
under  the  provisions  of  the  Act.  We  do  not 
mean  that  this  dispensed  with  reasonable  over- 
aigbt  by  the  directors,  but  that  belongs  to  a 
dmerent  branch  of  inquiry. 

But  it  is  contended  that  defendants  should 
have  insisted  on  meetings  of  the  l)oard  of  di- 
rectors or  had  special  meetings  called,  and  at 
those  meetings  or  otherwise  made  personal  ex- 
amination into  the  affairs  of  the  bank,  and  that 
had  they  done  this  they  would  have  discovered 
the  condition  of  the  bank  and  prevented  losses 
occurring  subsequently  to  the  lOOi  of  January. 

Here,  again,  it  should  be  observed  that  even 
trustees  are  not  liable  for  the  wrongful  acts  of 
their  co-trustees  unless  they  connive  at  them 
or  are  goflty  of  negligence  conducive  to  their 
comm&ion,  and  that  Lee  and  Vought  had  long 
been  directors. 
1  AAi  ^^  ^  shown  that  for  fourteen  years  the  af- 
Liouj  fain  of  the  bank  had  been  left  wholly  with 
the  president  and  cashier,  and  that  from  the 
10th  of  January  to  the  stoppage  of  the  bank 
the  business  was  done  as  it  had  always  been 
done.  No  bonds  had  been  required  of  the  of- 
ficers for  at  teat  fourteen  years;  no  meetings 
were  held  by  the  board  of  directors  except  the 
annual  meeUng  and  meetings  to  declare  divi- 
dends or  on  some  special  ocossion;  no  exchange 
committee  had  been  appointed  since  1875;  and 
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no  committees  had  ever  been  appointed  to  ex- 
amine into  the  bank's  afldrs,  question  its  cash- 
ier, or  compare  its  assets  and  liabilities  with 
the  balances  on  the  general  ledger.  So  that 
this  manner  of  conducting  the  ousiness  had 
been  sanctioned  by  long  continued  usage,  and 
the  evidence  tends  to  show  that  the  method 
pursued  must  have  been  and  was  well  known 
to  many  of  its  customers,  including  those  who* 
were  creditors  at  the  time  of  its  failure,  as  well 
as  its  stockholders.  All  this  is  not  as  it  should* 
have  been,  and  ought  not  to  be  countenanced, 
but  the  facts  have  an  important  bearing  on  the* 
question  whether  Spaulding  and  Johnson 
snould  be  held  liable  because  they  did  noc 
at  once  endeavor  to  change  the  entire  methods 
of  doing  business  and  enter  upon  an  exhaui^t- 
ive  investigation  of  the  assets.  Would  ordi- 
narily pruoent  and  diligent  men  have  done  so 
under  similar  circumstances?  It  is  not  su 
much  a  question  of  holding  meetings,  as  of 
examinanon,  searching  and  thorough;  an  over- 
hauling of  the  bills  receivable,  and  the  detec- 
tion of  the  uncollectible  indebtedness  which 
rendered  the  bank  insolvent.  Were  Spauldmg 
and  Johnson  guilty  of  negligence  in  tnat  they 
did  not  make  such  an  examination  within 
ninety  days  after  they  became  directors,  in  ti.e 
teeth  of  the  assurances  of  Lee,  in  whom  they 
reposed  confidence,  who  had  been  connected 
with  the  bank  for  so  many  years,  and  who 
owned  two  thirds  of  the  stock? 

The  kind  of  examination  required  is  indi 
cated  by  the  fact  that  although  the  evidence 
leaves  it  beyond  question  that  the  bank  was 
insolvent  on  the  third  of  October,  1881,  its 
capital  and  surplus  wholly  exhausted,  and 
losses  incurred  for  thousanas  of  dollars  beyond 
that  amount,  complainant,  after  a  year's  close 
investigation,  alleges  that  the  bank  was  at  that 
time  s<3vent,  engaged  in  a  prosperous  business, 
with  an  unimpair^  capital  ana  a  surplus,  and 
with  stock  standing  at  fifty  percent  above  par. 
Indeed,  the  books  and  papers  of  the  bank  were 
kept  in  sudi  a  condition  that  even  the  cashier 
swore  that  he  did  not  suspect  anything  wrong 
in  the  management  until  April  10, 18^. 

There  were,  it  is  true,  two  transactions  in 
violation  of  the  provisions  of  the  Banking  Law, 
not  entered  on  the  books,  and  to  which  the 
learned  circuit  Judge  refers.  On  the  18th  of 
January,  1882,  Lee  took  $28,680  from  the  cash 
of  the  bank,  which  he  replaced  by  a  slip  of 
paper  with  the  amount  on  it  in  the  cash  draw- 
er. This  was  called  a  cash  item,  and  was  there- 
after counted  as  cash.  It  was  reduced  from 
time  to  time  until  on  April  12  it  was  $12,405. 
On  February  16,  he  took  $16,737.50  in  the 
same  way  from  the  bank's  cash  and  placed  a 
similar  slip  in  the  drawer.  This  was  reduced 
by  April  12  to  $11,485.  These  transactiona 
were  not  concealed  from  the  cashier  and  sub- 
ordinate officers  of  the  bank,  yet,  in  view  of 
Lee's  position  and  character,  excited  no  sus- 
pidon,  and  the  directors  were  not  informed  of 
the  facts. 

Again,  under  section  5200,  Rev.  Stat,  the 
total  liabilities  for  money  borrowed  to  any  na- 
tional banking  association  of  any  person,  com- 
pany, etc.,  should  at  no  time  exceed  one  tenth 
part  of  the  capital  8tock,  but  the  discount  of 
Dills  of  exchange  drawn  In  good  faith  against 
actually  existing  values,  ana  of  commercial  ot 
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business  paper  actually  owned  by  the  person 
negotiating  the  same,  to  not  to  be  considered  as 
money  borrowed.  This  provision  was  ffrossly 
violated,  but  while  Lee  testified  in  chief  for 
complainant  that  the  directors  could  have  as- 
certfuned  from  an  examination  of  the  books, 
papers  and  notes  whether  or  not  the  loans, 
which  exceeded  $10,000,  were  for  discounts  of 
bills  of  exchange  or  business  paper,  within  the 
exception,  he  stated,  on  cross-examination, 
tbat  It  would  not  have  been  possible  from  an 
inspection  of  the  p^r  simply,  or  an  examina- 
tion of  the  books  of  the  bank,  or  both,  to  have 
made  the  discovery,  thus  drawing  a  recoknized 
distinction  between  bare  inspection  and  thor- 
ough examination,  a  distinction  also  applicable 
k>  loans  when  the  reserve  was  below  mteen  per 
cent  of  the  deposits,  and  generally.  We  are 
Impressed  by  the  evidence  with  the  conviction 
that  a  cursory  glance  would  not  have  been 
enough. 

Would  it  not. have  been  the  exercise  of  an 
extraordinary  degree  of  care  if  these  defend- 
ants had  insisted,  within  the  first  ninety  days, 
upon  making  such  an  examination? 

Certainly  it  cannot  be  laid  down  as  a  rule 
that  there  is  an  invariable  presumption  of  ras- 
cality as  to  one's  agents  in  business  transac- 
tions, and  that  the  degree  of  watchfulness  must 
be  proportioned  to  that  presumption. 

*'I  Know  of  no  law,"  said  Vice-OhanceUor 
McCoun,  in  8cott  v.  Depeyster,  1  Edw.  Ch.  641, 
6  L.  ed.  289,  '^which  requires  the  president  or 
directors  of  any  moneyed  institution  to  adopt 
a  system  of  espionage  in  relation  k>  their  sec- 
retary or  cashier  or  any  subordinate  agent,  or 
to  set  a  watch  upon  afl  their  actions.  While 
engaged  in  the  performance  of  the  general  du- 
ties of  their  station,  they  must  be  supposed  to 
act  honestly  until  the  contrary  appears;  and 
the  law  does  not  require  their  employers  to  en- 
tertain jealousies  and  suspicions  without  some 
apparent  reason.  Should  any  circumstance 
transpire  to  awaken  a  Just  suspicion  of  their 
want  of  integrity,  and  it  be  suffered  to  pass  un- 
heeded, a  different  rule  would  prevail  if  a  loss 
ensued;  but,  without  some  fault  on  the  part 
of  the  directors,  amounting  either  to  negligence 
or  fraud,  they  cannot  be  lutble." 

Nor  is  knowledge  of  what  the  books  and 
papers  would  have  shown  to  be  imputed.  In 
Wakeman  v.  DaUey,  51  N.  Y.  82,  Judge  Earl 
observed  in  relation  to  Dalley,  sought  to  be 
charged  for  false  representations  in  the  circular 
of  a  company  of  which  he  was  one  of  the  di- 
rectors: "He  was  simply  a  director,  and  as 
such  attended  some  of  the  meetings  of  the 
board  of  directors.  As  he  was  a  director,  mtist 
we  impute  to  him,  for  the  purpose  of  charg- 
ing him  with  fraud,  a  knowledge  of  all  the 
affairs  of  the  company?  If  the  Taw  requires 
this,  then  the  position  of  a  director  in  any  large 
corporation,  like  a  railroad,  or  banking,  or  in- 
surance companv,  is  one  of  constant  peril.  The 
affairs  of  such  a  company  are  generally,  of 
necessitv,  lar^ly  intrusted  to  managing  offi- 
cers. The  directors  generally  cannot  know, 
and  have  not  the  abili^  or  knowledge  requisite 
to  learn  by  their  own  efforts,  the  true  condi- 
tion of  the  affairs  of  the  company.  They  select 
agents  in  whom  they  have  confidence,  and 
largely  trust  to  them.  They  publish  their 
statements  anpd  reports,  relying  upon  the  figures 
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and  facts  furnished  by  such  agents;  and  if  the 
directors,  when  actually  cognizant  of  no  fraud, 
are  to  be  made  liable  in  an  action  of  fraud  for 
any  error  or  misstatement  tn  such  statements 
and  reports,  then  we  have  a  rule  by  which 
every  director  is  made  liable  for  any  fraud  that 
may  be  committed  upon  the  company  in  the 
abstraction  of  its  assets  and  diminution  of  its 
capital  by  any  of  its  agents,  and  he  becomes 
suostantlally  an  insurer  of  their  fidelity.  It 
has  not  been  generally  understood  that  such  s 
responsibility  rested  upon  the  directors  of  cor- 
porations, and  I  know  of  no  principle  of  law 
or  rule  of  public  policy  which  requires  that  it 
should." 

And  so  Sir  George  Jessel,  in  HdUmarkfs  Oa$e, 
L.  R.  9  Ch.  Div.  832:  *'lt  is  contended  that 
Hallmark,  being  a  director,  must  be  taken  to 
have  known  the  contents  of  all  the  books  and 
documents  of  the  company,  and  so  to  have 
known  that  his  name  was  on  the  register  of 
shares  for  fifty  shares.  But  he  swears  that  in 
fact  he  did  not  know  that  any  shares  had  been 
allotted  to  him.  Is  knowledge  to  be  imputed 
to  him  under  any  rule  of  law?  As  a  matter  of 
fact,  no  one  can  suppose  that  a  director  of  a 
company  knows  everything  which  is  entered 
in  the  books,  and  I  see  no  reason  why  Iniowl- 
edge  should  be  imputed  to  him  which  he  does 
not  possess  in  fact  Why  should  it  be  his  duty 
to  look  into  the  list  of  shareholders?  I  know 
no  case,  except  Ex  parte  Braton.  which  shows 
that  it  is  the  dutv  of  a  director  to  look  at  the 
entries  in  any  ot  the  books;  and  it  would  be 
extending  the  doctrine  of  constructive  notice 
far  beyond  that  or  any  other  case  to  impute  to 
this  director  the  Iniowledge  which  it  is  sought 
to  impute  to  him  in  this  case." 

We  are  of  opinion  that  these  defendants 
should  not  be  subjected  to  liability  upon  the 
ground  of  want  of  ordinary  care,  Mcause  they 
did  not  compel  the  board  of  directors  to  make 
such  an  investigation  and  did  not  themselves 
individually  conduct  an  examination,  during 
their  short  period  of  service;  or  because  they  ri641 
did  not  happen  to  go  among  the  clerks  and 
look  through  the  books,  or  call  for  and  run 
over  the  bills  receivable. 

Of  course  a  thorough  examination  would 
have  ascertained  that  the  bank  ought  to  be  put 
into  liquidation  at  once.  Nothing  that  could 
have  been  done  on  or  after  the  10th  of  Janu- 
ary would  have  saved  it.  Insolvent  on  the  8d 
of  October,  its  condition  had  changed  for  the 
worse  January  10.  And  it  is  worthy  of  notice 
that  the  persons  or  firms,  losses  by  reason  of 
advances  to  whom  are  named  in  argument  as 
the  main  cause  of  the  failtire  and  Irasis  of  re- 
covery, were  all  debtors  of  the  bank  Octoba 
8, 1881,  some  of  them  for  a  long  time  before, 
and  all  debtors  January  10, 18%,  and  the  fig- 
ures of  the  experts  seem  to  show  that  the 
amounts  due  from  them  at  the  latter  date  were 
not  many  thousand  dollars  greater  in  the  ag- 
gr^te  on  April  14,  1882.  The  indebtedness 
of  Lee,  his  father  and  his  wife  was  nominally 
less,  while  that  of  some  of  those  through  whom 
he  appears  to  have  conducted  his  operations 
was  larger.  According  to  him  such  increase 
in  poor  assets  as  there  was,  was  substantially 
attributable  to  increased  loans  made  in  the  hope 
of  carrying  through  parties  already  in  debt  to 
the  bank,  and  he  says  that  them  was  really  no 
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material  change  in  the  character  of  the  paper 
between  January  9  and  the  stoppage  of  the 
bank. 

But  it  Is  nnnecessary  to  do  more  than  refer 
to  these  matters  as  indicative  of  the  uncertainty 
as  to  what  losses  would  have  been  prevented  if 
ibe  bank  had  been  wound  up  earlier  than  it 
was  and  as  to  the  point  of  time  to  which  the 
supposed  liability  uiould  be  referred,  if  an  in- 
terlocutory decree  had  been  entered. 

We  are  not  disposed,  therefore,  to  reverse 
the  decree  as  to  defendants  Spaulding  and 
Johnson,  and  although  the  case  of  Francis  B. 
Coit  was  in  some  aspects  different,  and  partic- 
ularly in  that  he  was  a  director  for  a  longer 
eirioid,  we  think  it  should  take  the  same  course, 
e  was  elected  a  director  May  20, 1881,  to  fill 
a  vacancy  created  by  the  death  of  Qeorge  Coit 
He  was  at  the  time  an  invalid,  and  by  reason 
riilKI  o^  ^  infirmity  in  health  unable  to  transact 
^  *'•*•'  business,  at  least  with  facility.  Bis  cadirec- 
toTs  at  the  time  of  his  election  were  Charles  T. 
Coit,  You^ht,  Gushing  and  Lee.  He  was  re- 
elected January  10»  18&.  The  evidence  shows 
that  he  had  for  many  years  been  aflSicted  with 
rheumatism.  So  far  as  appears,  Lee,  Vought 
and  Cusbing  were  in  good  health,  although 
Charles  T.  Coit  was  not,  but  the  hitter  contui- 
ued  in  the  management  of  the  bank  down  to 
the  third  of  October.  While  it  may  be  said 
that  Francis  E.  Coit  should  not  have  accepted 
the  position  of  director,  and  should  not  have 
allowed  himself  to  be  re-elected,  yet  upon  this 
question  of  passive  negligence  the  rule  would 
be  an  exceedingly  rigorous  one  which  made  no 
allowanoe  for  uie  person  charged  under  such 
drctimstances.  Ajid  upon  the  whole  we  do 
not  feel  called  upon  to  question  the  decision  as 
to  him 

It  must  be  remembered  that  in  cases  turning 
upon  questions  of  fact,  in  order  to  reverse,  we 
must  be  prepared  to  hold  that  the  findings  were 
not  justified.  And  this  we  cannot  do,  takioe 
into  consideration  all  the  facts  contained  in  thS 
voluminous  record,  which  we  have  attempted 
thoroughly  to  explore. 

The  turning  point,  so  far  as  defendants 
Spaulding  and  Johnson  are  concerned  (and  we 
faidude  with  them  Francis  E.  Coit),  is  whether 
under  all  the  circumstances  thev  were  guilty  of 
negligence,  producing  any  of  the  losses  in 
ouesuon,  not  afilrmatively,  but  because  they 
did  not  prevent  them;  and  this  depends  upon 
whether  they  should  have  made  an  examina- 
tion of  the  books  and  assets  of  the  bank,  and 
whether,  if  they  had,  that  would  have  enabled 
them  to  discover  such  a  condition  of  affairs  as 
would  have  resulted  in  placing  the  bank  in  li- 
quidation, and  whether  thereby  some  of  the 
losses  would  have  been  averted. 

Without  reviewing  the  various  decisions  on 
the  subject,  we  hold  that  directors  must  exer- 
cise ordinary  care  and  prudence  in  the  admin- 
istration of  the  affairs  of  a  bank,  and  that  this 
includes  something  more  than  oflOdating  as 
figure-beads.  They  are  entitled  under  the  law 
to  commit  the  banking  business,  as  defined,  to 
their  duly  authorized  officers,  but  tUs  does  not 
.  absolve  them  from  the  duty  of  reasonable  su- 
Ir^^^l  pervision,  nor  ouffht  they  to  be  permitted  to  be 
shielded  from  liabili^  because  of  want  of 
knowledge  of  wrong-doing,  if  that  ignorance 
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is  the  result  of  gross  inattention;  but  in  this 
case  we  do  not  think  these  defendants  fairly 
liable  for  not  preventing  loss  by  putting  the 
bank  into  liquidation  within  ninety  days  after 
they  became  directors,  and  it  is  really  to  that 
the  case  becomes  reduced  at  last 

For  the  reasons  given,  <^  (f00rM  i0A{  &0  q^Srmtfdi 

Mr,  Juitiee  Harlan,  disssenting: 

Mr,  JuiHee  Ch^ay.  Mr,  JuHiee  Brewer, 
Mr.  Juitice  Brown  and  mysielf  are  unable  to 
concur  in  the  opinion  and  Judgment  of  the 
court 

We  accept  as  sufficient,  the  reasons  given 
for  the  exemption  of  the  estate  of  Charles  T. 
Coit  and  of  Cushinff  fromliabilityfor  the  losses 
of  the  bank  here  m  ouestion.  But  we  are  of 
opinion  that  under  the  evidence,  the  defend- 
ants Elbrldge  G.  Spaulding,  Francis  E.  Coit 
and  W.  H.  Johnson  l)ecame  respectively  liable 
for  such  of  those  losses  as  could  have  been  pre* 
vented  by  proper  diligence  upon  their  part  as 
directors.  It  would  serve  no  useful  purpose  to 
refer  in  detail  to  all  the  evidence  establishing 
their  dereliction  of  duty.  In  our  opinion,  the 
proof  is  clear  and  convincing  that  a  considera- 
ble part  of  the  amount  lost  to  the  bank,  and 
therefore  to  its  stockholders  and  depositors, 
could  have  been  saved,  if  they  had  exercised 
such  care  in  the  supervision  and  management 
of  the  bank's  business  as  men  of  ordinary  dili- 

Snce  exercise  in  respect  to  tbeir  own  business, 
fact,  those  gentlemen,  while  they  were  di- 
rectors, had  no  knowledge  whatever  of  what 
was  beinjr  done  bv  Lee  in  the  conduct  of  tlie 
bank.  Tliey  took  his  word  that  all  was  right, 
and  gave  no  attention  whatever  to  the  manage- 
ment of  its  business.  Their  eyes  were  as  com- 
pletely closed  to  what  he  did,  from  day  today, 
in  directing  the  affairs  of  the  bank,  as  if  they 
had  deUberately  determined  not  to  see  and  not 
to  know  how  he  controlled  its  business.  In  the 
cases  of  Francis  E.  Coit  and  Johnson,  there  are 
some  mitigating  circumstances  arising  out  of 
the  condiuon  of  their  health  at  particular 
dates,  but  they  are  not  such  as  to  relieve  them 
from  the  responsibility  they  assumed  by  be- 
coming directors.  When  Lee  asked  Johnson 
to  l)ecomea  director,  the  latter  expressed  doubt 
as  to  whether  he  could  give  the  bank  much  of 
his  time.  But  Lee  said  to  him  that  he  * 'could 
fix  that  all  right"  Johnson  having,  upon  one 
occasion,  inquired,  in  a  general  way,  how  the 
bank  was  going  on,  Lee  replied,  "nicely;"  and 
Johnson  was  satisfied.  Both  Francis  E.  Coit 
and  Johnson  signed  reports  to  the  comptrol- 
ler of  the  treasury  that  were  false  and  fraudu- 
lent, without  having  the  slightest  knowledge  of 
their  truth  or  falsity.  They  signed  and  certi- 
fied to  their  correctness  entirely  upon  their  faith 
in  Lee.  They  acted  as  if  confidence  in  him  dis- 
charged them  from  all  responsibility  touching 
the  management  of  the  bank. 

In  the  case  of  Mr.  Spaulding,  there  are  ab- 
solutely no  circumstances  of  a  mitigating  char- 
acter. He  was  learned  in  the  law,  and  had 
larse  experience  in  banking.  He  accepted  the 
pomtion  of  director  to  acconmiodate  Lee,  and 
without  any  examination  of  the  condition  of 
the  bai±.  Lee  told  him  the  bank  was  all  right, 
and  upoQ  that,and  that  alone,  he  rested  with Im- 
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plicit  confldenoe.    HaviDg  taken  the  oath  re- 

?[uired  by  the  Statute,  that  he  would,  so 
ar  aa  the  duty  devolved  upon  bim,  dili- 
gently and  honestly  administer  the  affairs  of 
the  association,  and  having  ascertained  that 
the  executive  officers  were  in  charge  of  the 
bank,  performing  th6  duties  bdon^ng  to  their 
respective  positions,  he  did  not.  he  says,  "go 
any  further."  Under  such  circumstances,  and 
as  he  interpreted  the  National  Banking  Act, 
he  felt  himself  ''relieved  from  anv  specified 
duly."  He  "hadno  knowledge  of  either  the 
provisions  of  the  by  laws  or  articles  of  associa- 
tion." In  his  opinioD,  if  the  directors  imposed 
upon  the  executive  officers  of  the  bauk  the  duty 
oi  conducting  its  business,  the  duties  of  direct- 
ors became  thereafter  "nominal."  He  per- 
formed no  dutv,  while  he  was  director,  except 
"to  examine  the  reports;"  but  he  made  no  ex- 
amination to  ascertain  their  correctness.  He 
says:  "1  regarded  my  duty  as  ended,  to  a  great 
extent,  when  I  saw  the  bank  was  in  the  same 
charge  that  it  had  been."  Being  asked  whether 
he  went  to  the  bank  and  made  an  examination 
of  its  books,  papers  or  affairs,  he  replied:  "I 
did  not;  I  took  Mr.  Lee's  word  for  it."  When 
asked  in  reference  to  the  enormous  overdrafts, 
made  while  he  was  director  and  whether  he  did 
anything  to  prevent  them,  he  replied:  "I  didn't 
eo  to  the  bank  to  ascertain.  I  left  the  officers 
m  charge  as  I  found  them."  In  response  to 
the  question  whether  from  the  10th  day  of  Jan- 
uary down  to  the  failure  of  the  bank  he  had 
anything  to  do  with  the  affairs  of  the  bank, 
aside  from  holding  ten  shares  of  its  stock,  he 
said:  "I  never  exaniined  its  books  or  affairs, 
and  I  only  examined.the  reports  which  it  made 
to  the  comptroller,  whose  duty  it  was  to  see 
that  those  reports  were  correct."  He  never  re- 
quested any  of  his  co-directors,  or  anv  officer 
of  the  bank,  to  call  a  meeting  of  the  briard  of 
directors,  for,  said  he,  "that  duty  was  devolved 
upon  the  cashier."  Lastly,  and  as  sufficient 
evidence  that  the  directors  abandoned  to  Lee 
the  absolute  control  of  all  the  bank's  affairs  and 
forbore  to  exercise  the  slightest  control  or  super- 
vision over  him  or  them,  only  two  meetinfl;s  of 
the  directors  were  held  from  October  8d,  1881, 
until  the  bank  closed  its  doors  on  the  14th  of 
April,  1882,  aver  the  tohole  of  which  period  the 
dis/ionest  practices  of  Lee  extended;  one.  Decem- 
ber 12ih,  1881,  for  the  purpose  only  of  passing 
resolutions  relating  to  the  death  of  Charles  T. 
Coit,  and  the  other.  January  10th,  1882,  when 
Spaulding  and  Johnson  were  made  directors. 
One  of  the  by-laws  provided  for  regular  meetp 
ings  of  the  board  of  directors  on  the  first  Tues- 
day in  every  month.  But  he  had  no  knowl- 
edge of  such  a  by-law  or  of  any  such  meetings. 
It  IB  plain  from  the  evidence  that  if,  with  his 
long  experience  in  banking  business,  he  had 
given  one  hour,  or  at  the  utmost  a  few  hours' 
time,  in  any  week  while  he  was  director,  to 
ascertain  how  this  bank  was  beinff  managed* 
he  would  have  discovered  enough  that  was 
wrong  and  reckless  to  have  saved  the  associa- 
tion, its  stockholders  and  depositors,  many,  if 
not  all  the  losses  thereafter  occurring.  Upon 
his  theory  of  dutv,  the  only  need  for  directors 
of  a  national  bank  is  to  meet,  take  the  reqiiired 
oath  to  administer  its  business  diUgenUy  and 
honestly,  turn  over  all  its  affairs  to  the  control 
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of  some  one  or  more  of  Ha  ofltors,  and 
go  near  the  l»nk  again,  unless  they  are  BodM 
to  come  there  or  until  they  are  informed  tin 
there  is  something  wrong.  And  when  H  ii  «- 
certained  that  these  offioen  or  some  of  thai, 
while  in  full  control,  have  embezzled  orve^ 
lessly  squandered  the  asseta  of  the  buk,  tk» 
only  comfort  that  swindled  stockholden  sad 
depositors  have  is  the  asanranee,  nottlMttkt 
directors  have  themselves  diligentlv  tdrnSak^ 
tered  the  affairs  of  the  bank,  or  diiigendy  » 
pervised  the  conduct  of  those  to  wltom  itt  if- 
fairs  were  committed  by  them,  but  that  tkf 
had  confidence  in  the  integrity  and  iklelitr  or 
its  pfficers  and  agents,  9M  relied  vpoo  tbr 
assurance  that  all  was  right  No  bank  cu  bi 
safely  administered  (n  t&t  way.  Such  a  iTt> 
tem  cannot  be  properly  characterized  otbenrat 
than  as  a  farce.  It  cannot  be  tolerated  witlMMt 
peril  to  the  business  interests  of  the  caamn. 

We  are  of  opinion  that  when  the  Act  of  fW 
press  declared  that  the  affairs  of  a  natknil  hiak* 
Ing  association  shall  be  "managed"  by  iHdiiW' 
tors,and  that  the  directors  sboofi  take  anoilbia 
'*diligentlv  and  honestly  adminiatei^  theB,ii 
was  not  attended  that  they  should  abdialt 
their  functions  and  leave  its  mana^emeat  «A 
the  administration  of  its  albdrs  entirely  too- 
ecudve  officers.  True,  the  bank  may  aet  If 
"duly  authorized  offlcera  or  agents*  in  veipd 
to  matters  of  current  bnainesa  and  delaD  llii 
may  be  properly  intrusted  to  them  by  the  di- 
rectors. But  certainly  Congreas  never  c» 
templated  that  the  duty  of  directoit  lo  mam 
and  to  administer  the  affairs  of  a  nattenl  hak 
should  be  in  abeyance  altogether  daring  py 
period  that  particular  offlcen  and  tteotad  tm 
association  are  authorized  or  penimted  by  Ihi 
directors  to  have  full  control  of  its  aflbdia.  If 
the  directors  of  a  national  hank  diooae  lo  lavMi 
its  officers  or  agents  with  auch  oontral,  «M 
the  latter  do  may  bind  the  hank  as  betweei  ft 
and  those  dealing  with  auch  offloeisandsteMi 
But  the  duty  remains,  aa  between  llMidliulw 
and  those  who  are  interested  tii  the  hnk»li 
exercise  proper  diligence  and  aopenWoa  k 
respect  to  what  may  oe  done  l^  itaoOeotai 
agents. 

As  to  the  degree  of  diUgenoeaadthaeiMI 
of  supervision  to  be  exeidaed  hj  <HneMl 
there  can  be  no  room  fw  doabi  ander  the  A* 
thoritiea.  It  is  such  diUgeooa  tad 
as  the  situation  and  the  nalm  of  the 

requirea.    Their  duty  Is  to    

guard  the  interests  committed  lo  theot  bt^ 
delityto  thehroatha,  and  to  theohllfBtioHlbV 
assume,  they  must  do  all  that  maoaatt^fi^ 
dent  and  careful  men  ought  to  do  lor  m  | 
tection  of  the  intereats  ot  i  ' 
their  charge. 

In  respect  to  the  deallnga  of  a 
others  this  court  has  said:    "Dinol 
in  Justice  to  those  who  deal  wHh 
their  eyea  to  what  la  going  on 
is  their  duty  to  use  ordliwiT  dIUgMoa  li  i 
taining  the  condition  of  Ha  DuimMS,  and 
erdse  reasonable  controt  and  anpcrrlriao  af  il 
officers.  They  have  aometblngiiiQiolo doll 
fh>m  time  to  time,  eleol  Im  olBecn  af 
bank,  and  to  make  dedanUona  of 
That  which  thtj  oacbt»  taj  proper 
to  have  known  aa  toue  geoenl 
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m  in  (be  baok,  tbey  may  be  prestuned  to 
hife  ImowD,  in  any  contest  oetween  tbe  conx)- 
atfion  and  tboee  wno  are  Justified  by  tbe  cir- 
eomstancea  in  dealing  with  its  officers  upon 
tis  basb  of  tbat  course  of  business."  Martin 
r.  WOb,  110  U.  a  7. 15  [28:  49,  53].  A  rule  no 
}m  stringent  should  be  applied  as  between  a 
bnking  association  and  directors  representing 
Ihi  interests  of  stockholders  and  aepo8itor8« 
Botecriptions  to  the  stock  of  a  banking  associ- 
ition,  and  deposits  with  it,  are  made  in  reliance 
qxm  the  statutory  requirement,  which  cannot 
le  dispensed  with,  that  its  affairs  are  to  be 
imaged  and  administered  by  a  board  of  di- 
ndors,  actine  under  oath  and  with  such  dili- 
■BDoe  as  the  utuation  requires. 

b  (kUing  y.  Marlar,  78  N.  Y.  454,  460, 
au^«fte^u0  Church,  ddiveringthe  unanimous 
Jad^nent  of  the  court,  said:  ' 'A  corporation  is 
xqpRsented  by  its  trustees  and  managers;  their 
sditre  its  acts,  and  their  neelect  its  neglect. 
Tbe  employment  of  aeents  of  good  character 
doa  not  discharge  theu:  whole  dulx.  It  is  mis- 
conduct not  to  00  this,  but  in  addition  they  are 
nqidred  to  exerdse  such  supervision  and  yig- 
Unoeas  a  discreet  person  would  exercise  over 
Ikown  affairs.  The  bank  might  not  be  liable 
tea  single  act  of  fraud  or  crime  on  the  part  of 
m  officer  or  agent,  while  it  would  be  for  a  con- 
faOQS  course  of  fraudulent  practice,  especial- 

S  those  so  openly  committed  and  easily  detect- 
ai  these  are  shown  to  have  been.  H!ere  were 
aasopervision,  no  meetings,  no  examination, 
Bokiqiiiiy.'*  This  case  was  referred  to,  with 
■Btofal,  in  Preiton  v.  Prather,  187  U.  S.  604, 
i4re4:788,  7021.  So  in  Hun  v.  Gary,  82  N. 
T.  o5»  71,  which  involved  the  question  of  the 
icipee  of  diligence  to  be  exercised  by  directors 
i(  a  aayfnga  bank.  Judge  Earl,  speaking  for 
fts whole  court,  said:  "Few  penons  would 
VnriQiog  to  deposit  money  in  savings  banks, 
cr  to  take  stock  in  corporations,  with  the  un- 
dmianding  that  the  trustees  or  directors  were 
kmd  only  to  exerdse  slight  care,  such  as  in- 
Meatiye  persons  would  give  to  their  own  busi- 
wm,  \n  the  management  of  the  large  and  im- 
Mant  interests  committed  to  their  hands. 
when  one  deposits  money  in  a  savings  bank, 
«tdtts  stock  in  a  corporation,  thus  devesting 
Ihsalf  of  the  immediate  control  of  his  prop- 
«tr,  1^  expects,  and  has  the  right  to  expect, 
vtOietnistees  or  directors,  who  are  chosen 
litriw  Us  place  in  the  management  and  con- 
Mof  bis  property;  will  exercise  ordinary  care 
ad  pradenoe  in  the  trusts  committed  to  them 
Hhe  ssme  degree  of  care  and  prudence  that 
va  nompted  l^  self-interest  generally  exer- 
ts mtlieir  own  affairs.  When  one  volunta- 
ry tikes  tbe  position  of  trustee  or  director  of 
-•  eorpotation,  good  faith,  exact  justice  and 
jMe  pfldii^  umte  tn  requiring  of  him  such 
fjpBSof  care  and  prudence,  and  it  is  a  gross 
~  of  diity--era«ia  negligentia^not  to  be- 
them."  Aekerman  y.  EaUey,  87  N.  J. 
m.  Ml,  88  N.  J.  Eq.  601,  510;  United 
ifBkaken  y.  Underwood,  0  Bush.  609, 
Wn  aHeer  Min,  Oo.  y.  Byan,  42  Minn. 
UfdUi  BkOn  y.  Mean$,  42  Fed.  Rep.  599, 
Mono  y.  Caee,  121  OL  247, 249, 10  West 
tHk  Ptng  y.  MiUaudon,  8  La.  568,  591; 
il«0  ▼.  AnMTS  d  M.  8a9.  Bank,  85  Va. 


076, 684;  Mutual\Bldg.  F.  d  D.  8av.  Bank  y. 
B»»8eiux,  8  Fed.  Rep.  817. 

The  case  of  Charitable  Corporation  y.  Button, 
2  Atk.  400,  405,  406,  which  involved  questions 
of  the  liability  of  directors  of  a  corporation  for-  [xiz^s 
alleged  breaches  of  trust,  fraud  and  misman- 
agement, is  very  instructive  upon  this  general 
subject  Amone  the  objects  of  the  corpora- 
tion  was  the  lending  of  money  upon  pledges^ 
etc,  and  banking  with  notes  payable  on  de- 
mand within  the  amount  of  its  stock.  One  of 
the  breaches  of  duty  complained  of  was  non- 
attendance  by  committeemen  or  directors  upon 
their  employment.  While  conceding  that  the- 
employment  was  not  one  affecting  the  govern- 
ment. Lord  Ohancellar  Hardwicke  said:  "I 
take  the  employment  of  a  director  to  be  of  & 
mixed  nature;  it  partakes  of  the  natiure  of  a 
public  office,  as  it  arises  from  the  charter  of  the 
crown.  .  .  .  Therefore  committeemen  aro 
most  properly  agents  to  those  who  employ 
them  in  this  trust  and  who  empower  them  to 
direct  and  superintend  the  affairs  of  tbe  corpo- 
ration. In  this  respect  they  may  be  guilty  of 
acts  of  commissibn  or  omission,  of  malfeas- 
ance or  nonfeasance."  Referring  to  malfeas- 
ance or  nonfeasance  upon  the  part  of  directors, 
he  said:  "To  instance,  in  non-attendance;  if 
some  persons  are  guilty  of  gross  non-attend- 
ance and  leave  the  management  entirely  to 
others,  they  may  be  guilty,  by  this  means,  of 
the  breaches  of  trust  that  are  committed  by 
others.  By  accepting  of  a  trust  of  this  sort  a 
person  is  obliged  to  execute  it  with  fidelity  and 
reasonable  diligence;  and  it  is  no  excuse  to  say 
that  thev  had  no  benefit  from  it,  but  that  it  was 
merely  honorary^  and  therefore  they  are  with- 
in the  case  of  common  trustees.  Another  ob- 
jection has  been  made,  that  tbe  court  can  make 
no  decree  upon  these  persons  which  will  t)e 
just,  for  it  is  said  every  man's  non-attendance 
or  omission  of  his  duty  is  his  own  default,  and 
that  each  particular  person  must  bear  Just 
such  a  proportion  as  is  suitable  to  the  loss  aris- 
ing from  his  particular  neglect,  which  makes 
it  a  case  out  of  tbe  power  of  the  court  Now, 
if  this  doctrine  should  prevail,  it  is  indeed  lay- 
ing the  axe  to  the  root  of  the  tree.  But  if,  upon 
inquiry  before  the  master,  there  should  appear 
to  be  a  supine  negligence  in  all  of  them,  by 
which  a  gross  complicated  loss  happens,  I  will 
never  determine  they  are  not  all  guiltv.  Nor' 
will  I  ever  determine  that  a  court  of  equity 
cannot  lay  hold  of  ever^  breach  of  trust,  let  the 
person  be  guilty  of  it  either  in  a  private  or  pub-  r  i  TS I 
lie  capacity."  8o,  in  Land  Credit  Co,  of  Ire-  '*'*'' 
land  V.  Lord  Fermoy,  L.  R.  5  Ch.  768,  770. 
Lord  Hatherley  said:  *'I  am  exceedingly  re- 
luctant in  any  way  to  exonerate  directors  from 
performing  their  duty,  and  I  quite  agree  that 
It  is  their  duty  to  be  awake,  and  that  their  be- 
ing asleep  would  not  exempt  them  from  the 
consequences  of  not  attending  to  the  business 
of  the  company." 

Tbe  observations  of  Ijord  ChanceUore  Hard- 
wicke and  Hatherley  were  referred  to  with 
approval  by  the  Court  of  Errors  and  Appeals 
of  New  Jersey  in  Williame  v.  McKay,  40  N.  J. 
Eq.  189,  201,  where  Chief  Justice  Beasley, 
speaking  for  the  court,  said:  "I  entirely  re- 
pudiate the  notion  that  this  board  of  manacers 
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'Could  leave  the  entire  affairs  of  this  bank  to 
certain  committeemen,  and  then,  when  disaster 
to  Qie  innocent  and  helpless  eestuis  que  trusten  t 
ensued,  stifle  all  complaints  of  their  neglects 
by  saying,  'we  did  not  do  these  things,  and  we 
know  nothing  about  them.'  .  .  .  Themis- 
conduct  in  question  was  manifested  in  fre- 
quent, glaring  instances,  and  it  is  not  easy  to 
imagine  how  they,  or  some  of  them,  failed  to 
be  discovered  by  these  boards  of  managers,  on 
the  supposition  which,  in  their  favor,  the  law 
will  mi&e,  that  they  exercised  their  office  in 
this  respect  with  a  reasonable  degree  of  vigi- 
lance. The  neglectful  acts  in  quesition  cauutii 
be  regarded  by  the  court  as  isolated  instances, 
for  they  run  through  the  whole  period  of  tii- 
life  of  the  institution,  and  thus  evince  a  sys- 
tematic and  habitual  disregard  of  the  diiec- 
tions  of  the  company's  charter  and  a  very  strik- 
insT  indifference  to  the  security  of  the  money 
held  in  trust  by  them."      Q 

These  salutary  doctrines,  if  applied  to  the 
present  case — as,  in  our  Jud^ent,  they  ought 
to  be — require  a  reversal,  with  directions  that 
a  decree  be  entered  adiudging  Elbridge  G. 
Spaulding,  Francis  E.  Coit's  estate  and  W.  H. 
Johnson  liable  for  such  losses  occurring  during 
the  period  in  question  as  could  have  been  avoid- 
ed by  the  exercise  of  reasonable  diligence  upon 
the  part  of  said  Ck)it,  Johnson  and  bpaulding, 
ref^pectively,  in  performing  the  duties  apper- 
taining to  them  as  directors.  The  case  Is  one 
of  supine,  continuous  negligence,  upon  the 
part  of  the  three  directors  named,  in  the  dis- 
charge of  duties  they  owed  to  the  bank  and  U\ 
those  interested  in  it  No  usage  of  a  national 
1 274U  bank,  nor  any  authority  to  carry  on  its  business 
through  executive  officers  and  agents,  will  re- 
lieve \\%  directors  from  the  duty  Imposed  upon 
them  by  law  of  diligently  managing  and  dill 
gently  administering  its  affairs,  and  actively 
supervising  the  conduct  of  its  officers  and 
agents.  There  was  here  no  dilij^ence,  no  su- 
pervision, but  absolute  inaction  in  respect  to 
the  affairs  of  the  bank. 

It  was  said  at  the  bat  'hat  if  such  a  rule  be 
rigidly  applied,  a  gentleman  of  property  and 
means  would  hesitate  lov:g  before  accepting  the 
posiiion  of  director  in  a  banking  association. 
This  could  not  be  the  result  if  gentlemen  of  that 
class,  becoming  directors  of  such  institutions, 
would  exercise  anything  like  the  care  and  su- 
pervision they  or  any  other  prudent,  discreet 
Cersons  give  to  the  management  of  their  own 
usiness.  They  ought  not,  by  accepting  and 
holding  the  position  of  directors,  give  assur- 
ance to  stockholders  and  depositors,  whose  in- 
terests have  been  committed  to  their  control, 
that  the  bank  is  being  safely  and  honestly  man- 
aged, without  doing  what  prudent  men  of  busi- 
ness recognize  as  essential  to  make  such  an  as- 
surance or  value.  A  banking  corporation,  pub- 
licly avowing  that  its  business  was  to  be  whol- 
ly administered  by  executive  officers,  and  that 
the  directors  would  have  nothing  in  fact  to  do 
with  its  management,  would  not  long  retain 
the  confidence  of  stockholders  and  depositors; 
a  fact  which,  of  itself,  shows  that  the  abdica- 
tion by  directors  of  their  duties  and  functions 
not  only  tends  to  defeat  the  object  for  the  cre- 
ation of  such  an  institution,  but  puts  in  peril 
the  interests  of  stockholders  and  depodton. 
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dAMB* 
(8ee&  a  Beporter*s  ed.  nO-ML) 

Ne  exeat,  discharged  flvm— mistake  in  bond-^ 
when  suit  upon  band  may  be  er^ned-^misap- 
prehension  qf  the  late,  when  basis  far  relirfqf 
surety-^fraud  upon  surety— when  eoneeaimeni 
wiU  amount  to  fraud  upon  a  surety— when 
surety  is  not  gwltv  cf  laches— e^joitUng  suit 
against  surety  an  band   error  nf  eourt. 

L  A  defendant  arrested  upon  a  wrtt  of  im  soma 
may  obtain  a  dlsoharge  of  the  wrtt  upon  giving 

NOTB.— in  vdMLcMes  equity  loOX  rsKeM  /romiMs- 
tolce  or  igiwroMc/e  of  material  /act.  See  note  to 
fiTFemin  v.  Ikjlor,  2:  438. 

^  to  loMether  equity  11^  relteM  odolfiit  a  fiiiiCaXM 
of  kiio,  see  notea  to  Hunt  v.  Bousmaniere,  T:  ST; 
Same  v.  Same,  5e  680. 

TFhen  otoamdfiotfZ  2>e  Mt  atide  hy  a  eoiire  c/ «giitty« 
and  when  fiot.   See  note  to  BuroheU  v.  lianh,  Ue  M. 

^  to  caneeQatlpno/ a  dM«t  or  a  eontnut,  <n  eqiitty, 
/or /rtmd,  eoneeaimeni  or  misrepreserUaUon^  eee  nou 
to  Neblett  v.  Macf arland,  28:  471. 

Aa  to  deed  avoided  in  eQUtty,  by  frauds  intmiity, 
dninlrenneis,  duress^  undue  injkneneet  fraud  on  inor- 
riage^fromwardtoguanUantftomhekrto  ememtor^ 
oeetui  que  trust  to  trustee^  imbeoiUty^  aee  note  to 
Hardtoff  v.  Handy*  8:  4S8. 

Am  to  equUyfuriedietion  after  trial  at  Icno,  aee  note 
to  Smith  v.  ITIver,  8: 10. 

Ae  tofuriedietion  cf  equUy  to  reetratn  trmpamm 
and  wronge^  see  note  to  Northern  Indiana  B.  Oo.  v. 
Michioran  Cent.  R.  Co.  14:  874 

WhenequttywQlreetraintheectteoUonofpureikaee 
numtyforfaiaureoftiae^eito.  See  note  to  Patton  v. 
Taylor,  12: 887. 

AstoStatvUof  Limitatilons^asappUeatietoeqmtty 
eaeee^  see  note  to  Thomas  t.  Brockenhconghi,  8:  Wt, 

Ae  to  StaJtate  of  IMnllaJbUms^  in  oases  of  frauds  fn 
e^futty,  see  note  to  Steams  v.  Page,  1ft  188. 

^ to /nitid and  undue  IMuenee  inaootdanoe  of 
deed oriHD,  see  wM to  Harding  v.  Handy,  8e  4». 

AstofroMAar  flleool  eonf<derat<on» Moid /or  wCB 
avoid  contfYiet,  see  note  to  Armstrong  T.  Toler«  8t  488b 

As  Xo  fraud  and  false  repreeenUMons  in  aole  cf 
goodswaHved  bysumgforthepnecoreetaimo^orre' 
eetvlng  pay  for  doods;  eoiiee  of  action  for  money  or 
goode  oUalned  by  false  represerUaUon,  assignable: 
relkf  for  fraud  ii  barred  by  assent  to  transaeUon^or 
by  elecMon  to  ctfirm  the  oontroet,  see  noCe  to  Vaoe* 
more  v.  United  States,  1:  884. 

As  toaetion  for  deeetU  what  necessary  to  smCoIiIi 
•ee  note  to  Ming  v.  WoolfOlk,  29: 740l 

.^  f  o /roud  at  a  plea  to  iud^ment  ctf  ONoCher  aurta. 
see  note  to  Christmas  v.  Rmeell,  18: 4178. 

Aeto  rigMsand  HabOities  cf  sureties^ aeo  ncUio 
Hall  V.  Smith,  Vk  88. 

As  to  liabames  c/  eurettet  on  ^gleCoI  and  cOm 
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bond,  wtth  ■urelj,  to  aiifwer  and  to  be  ameoAble 
to  the  prooeit  of  tiie  oonrt. 

%  Wbera  a  bond  was  fftrea  In  order  to  ptooore  a 
dleotaarve  from  a  n$  exeat,  oondltloDed  to  abide 
and  perform  tiie  oidaa  and  decreet  of  the 
eooft,  and  the  word  **perfonn"  wte  Ineerted  bj 
■ratnal  miitake  es  to  the  lecal  effect  of  the  Inetm- 
Beott  a  eult  upon  It  to  oompel  a  ture^  to  paj 
the  amount  of  tiiedeotee  maybe  enjoined. 

JL  A  clearly  ettibMihed  mitapprtfientlon  of  the  law 
by  a  inrety  creates  a  basit  for  the  Interference  of 
a  court  of  equity,  resting  on  discretion  to  be  ex- 
ercised only  to  an  unquestionable  case,  to  reUeye 
a  surety  to  a  bond  ftom  a  liability  be  did  not  In- 
tend to  assume. 

•4.  Tbetaktoffof  abondfordtoohargeuponnesMot, 
which  makes  the  surety  liable  for  any  amount 
adjodffcd  to  be  due  In  the  action,  which  wss  exe- 
cuted by  the  surety  to  the  bdlef  that  It  wasa 
bond  only  to  sscure  defendant's  appearance, 
under  an  agreement  with  defendant  that  the  bond 
was  to  secure  the  amount  adjudced  due,  of  which 
agreement  the  surety  was  nmorant,  wss  a  fraud 


.  If  a  party  taklntafuaraniy  from  a  surety,  con- 
ceals from  him  facts  which  go  to  Increase  his  risk 
and  snff en  him  to  enter  Into  the  contract  under 
false  Impressions  ss  to  the  real  state  of  the  fScti, 
such  a  concealment  will  amount  to  a  fraud. 

.  A  surety  Is  not  guilty  of  laches  In  Instituting  a 


suit  to  haTO  a  bond  canceled  or  reformed,  which 
by  mutual  mistske  made  him  personally  Uable 
for  the  amount  of  a  judgment,  until  an  attempt 
Is  made  to  hold  him  personally  liable  for  such 
amount  on  the  bond. 

7.  In  a  suit  by  a  surety  to  cancel  or  reform  a  bond 
giTen  on  ne  exeats  as  containing  a  condition  In- 
serted by  fraud  on  the  surety.  If  the  principal  la 
the  bond  be  dead,  the  proper  relief  Is  to  enjoin 
the  proeecutton  of  any  suit  to  make  the  surety 
liable  on  such  condition. 

8.  A  surety  in  a  bond  given  to  release  defendant 
from  custody  on  a  ne  er0cU  cannot  by  bin  In  equity 
enjoto  the  prosecution  of  a  suit  against  him,  on 
account  of  error  of  the  court  in  refusing  to  allow 
a  release  of  his  principal  to  be  Interpoeed  ss  ade- 
fense  In  the  suit  against  the  principal,  where  the 
release  was  delivered  prior  to  the  judgment  in  the 
latter  suit. 

a.  A  court  of  the  United  States  win  not  assail  the 
validity  of  the  proceedings  in  an  action  In  a  state 
court,  on  the  ground  of  a  mere  error  In  the  judg- 
ment of  the  state  court,  which  does  not  affect  Its 
jurisdiction. 

[Nos.  50,  51.  52,  58.] 

Afffued  and  Submittsd  Apnl  10. 13, 1S91.    Ih^ 
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HE  first,  third  and  fourth  of  the  above  cases 
are  appeals  from  deeroes  of  the  OirciiltCoart 


bondi.  and /Cr  debts,  see  notes  to  United  States  v. 
^fles,  S:  908;  Postmaster-General  v.  Barly,  6: 6T7. 

Ifhefi  voriaikm  of  eontroct,  w  agrument  for  ds- 
log,  dlsehonpes  surety.   See  note  to  Miller  v.  Stewart, 

Wkatforbearamoe  omten$Um<tf  Ume  to  prinelipal 
4eMorisai  dieetarpe surety.  See  noU  to  Oreath  v. 
li:m. 


SmrUit  or  boO,  hois  dkekaroed:  ri^hU  at  surety. 

no  surety  Is  discharged  If,  without  his  consent 
tbeprlnolpal  pardes  make  a  new  agreement  Incon- 
olstent  with  the  terms  of  the  original  agreement,  or 
If  they  agree  to  make  any  alteration  either  In  the 
terms  of  the  original  agreement^  or  In  the  mode  of 
performing  them.  Whitcher  v.  Hall,  S  Bam.  9t  C 
tm.  t  DowL  dc  R.  28;  Byre  v.  fiartrop,  8  Ifadd.  lO; 
Lopea  V.  De  Tkstet,  8  Taunt.  712;  fiowmaker  v. 
Moore,  8  Price,  814:  Archer  V.  Hale.  1  Moore  ft  P. 
JH,  i  Btng.  484;  Moore  ▼.  Bowmaker,  8  Taunt  878, 
7Prloe,ta;  Hallett  t.  Mountstephen,  8  DowL  ft  B. 
JOS  Ward  V.  Henley,!  Tounge  ft  J.  288w 

The  surety  Is  discharged  If  the  creditor,  without 
his  consent,  agrees  to  gtva  time  to  the  principal 
debtor.  MIsbet  v.  Smith,  8  »t>.  Ch.  578;  Ooombe  v. 
Woott.  8  Btng.  1S8(  Samuel  ▼.  Howarth,  8  Meriv.  878^ 
Bank  of  Irdand  v.  Beresford,  8  Dow,  89;  Bees  v. 
Berrlngton,  8  Yes.  Jr.  6Slk  Boultbee  v.  Stubbs,  18 
Ves.Jr.8a 

Merely  taking  a  new  secnri^  from  the  debtor, 
without  agreeing  to  give  him  time,  win  not  dis- 
charge tiie  surety.  Twopenny  t.  Young,  8  DowL 
ft  B.  8D8,  8  Bern,  ft  a  808;  Solly  T.  Porbes,  8  Brod.  ft 
aaS;  Bmesv.Wlddowson,4  0Br.ftP.lSL 

Tbe  surety  also  Is  not  discharged  by  the  credltorii 
agreeing  to  gtva  time,  If  the  agreement  was  antborw 
fsed  or  ratUed  by  the  surety.  Tyson  v.  Ooz,  Turn. 
ftB.8BB;  Maltby  T. Osistaira,  1  Mann,  ft  B. 618,  7 
Bam.  ft  anoc  Oxford  Bank  v.  Lewis, 8  Pick. 488; 
BhM^kst4me  Bank  v.  HiO,  ID  Pick.  18Bt  Planteta 
Bank  v.Sellman,8  QUI  ft  J.8M1;  Orma  t.  Toung, 
Holt,84;  Heath  v.Key.I  Younge ft  J. 481;  Ttent 
Kav.  Oo.  ▼.  Barley.  10  Bast, 81;  Ozley  ▼.  Young,8 

If  the  creditor  parts  with  securities,  or  any  fund 
which  he  wonld  be  entitled  to  apply  In  diseharge  of 
Ms  debt,  the  sorety  becomes  exooerated,  at  leait 
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I  to  the  extent  of  the  value  of  such  securities.   Mayw 
hewv.  Grickett,88wan8t.l98,  • 

The  distinction  between  a  principal  and  hie  sure- 
ties continues  after  the  judgment.  Com.  v.  Miller, 
8  Serg.  ft  R.  458;  Liohtenthaler  t.  Thompeon,  18 
Serg.  ft  B.  107. 

Where  the  creditor  has  the  means  of  satisfaction, 
not  only  actually  but  potentially  in  his  hands,  and 
does  not  choose  to  retain  It,  the  surety  Is  discharged. 
VInney  v.  Oom.  1  Penr.  ft  W.  840e  Hayes  v.  Ward, 
4  Johna.  Ob.  1»,  1 L.  ed.  788;  Baker  v.  Briggs,  8  Pick. 
U8;  Law  T.  Bast  India  Co.  4  Yes,  Jr.  881 

Any  neglect  also  of  the  creditor,  occasioning  the 
loss  of  seouriltes  to  the  benetit  of  which  the  surety 
Is  entitled,  wlU,  pro  ian^JU^^  discharge  the  surety, 
Ospel  T.  Butler,  8Slm.  ft  Stu.  4fi7. 

The  concealment  from  the  surety  of  any  of  the 
terms  of  the  principal  contract  prevents  any  obli- 
gation arising  from  the  engagement  of  the  surety; 
It  renders  the  engagement  a  nulU^.  PIdcock  t. 
Bishop,  8  DowL  ft  B.  US,  8  Bsm.  ft  a  8Q0w 

A  surety  cannot  relieve  himeelf  from  his  obllga* 
tlon  ss  surety  by  giving  nodce  to  the  creditor  that 
he  will  not  be  answerable  any  longer.  Caivert  t. 
Gordon,  8  Mann,  ft  B.  184,  8  9un.  868;  Hough  v. 
Warr,  I  Car.  ft  P.  UO. 

If  the  creditor  neglects  to  perform,  or  performs 
defectively  anyof  the  condltlona.  either  exprem  or 
Implied,  which  are  incumbent  upon  htm,  or  any  tt 
the  terms  which  collectively  form  the  oonsidem- 
tlon  either  of  the  surety^  contract,  or  of  the  con- 
tract to  which  the  surety  acceded,  the  surety  Is 
discharged,  or  rather  his  UabUlty  never  attaches, 
Olyn  T.  HerteL  8  Taunt.  808,  8  Moore.  184;  Holl  t, 
Hadley,  8  Btng.  64. 8  Mooreft  P.  187;  Bvans  T.  Whyle, 
8Blng.48ft,8  Moore  ft  P.  180;  Bulkeley t.  Lord,  8 
Stark.  807:  BIworthy  v.  Maunder,  8  Btng.  808,  8 
Mooreft  P.  488;  Campbell  v.  French,  8  T.  B.  800t 
Mountague  v.  Tidsoombe,8  yem.818;  Ogdenr.  A^ 
pInaU,  7  DowL  ft  B.  887. 

A  oovensnt  not  to  sue.  If  given  to  asole  debtor, 
has  the  same  effect  as  a  release,  and  may  be  pleaded 
In  bar  of  any  action  for  the  enforcement  of  the 
original  obligatkm.  Lacyv.KynMton,18Mod.8a, 
1  Ld.  Baym.  888;  Button  v.  Byre,  8  Taunt.  888;  Mor- 
ley  V.  near,8  BIng.  817;  Dean  v.Newhall,8T.B.  188. 

If  an  agreement  Is  entered  Into  withoot  tlw 
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of  fbe  XJDited  States  for  the  District  of  Rhode 
Islaod,  dismissiiig  said  suits,  the  first  of  which 
was  brought  to  cancel  or  reform  a  bond  and 
the  third  and  fourth  to  obtain  an  injunction 
kgaiost  the  prosecution  of  a  suit  at  law  on  the 
bond.  The  second  of  the  above  cases  was  in 
error  to  the  Circuit  Court  of  the  United  States 
for  the  same  District,  to  review  a  Judj^ent, 
upon  such  bond,  rendered  against  Gnswold, 
the  plaintiff  in  the  other  cases.  Decree  in  the 
first  qf  the  above  cases  reversed,  with  directions  to 
enter  a  new  decree  perpetttaUy  enjoining  the  de- 
fendants therein  from  prosecuting  any  suit 
a^ainet  Qriswdd  on  said  bond;  decrees  in  the 
third  and  fourth  of  said  cases  affirmed;  judg- 
ment in  the  second  of  above  cases  reverfed. 


Statement  by  Mr.  Justice 

The  first  of"  the  above  suits  was  brought 
by  Griswold,  a  citizen  of  New  York,  against 
the  appellees,  citizens  of  Rhode  Island,  to 
obtain  a  decree  canceling  or,  if  relief  of 
that  character  could  not  m  granted,  reform- 
ing a  certain  bond,  for  tiie  sum  of  $53,785, 
executed  by  Thomas  C.  Durant,  as  principal, 
and  Griswold  and  S.   D.  Bradford,   as  his 


sureties.    It  was  heard   upon  bill, 
and  proofs,  and  the  bill  was  dismisMd. 

The  action  at  law.  No.  58,  was  broogfat^ 
the  appellees  against  Griswold  Qpon  theiboir 
bond  in  one  of  the  courts  of  raiode  Iiliid, 
and  was  removed,  upon  his  petition,  to  thi 
Circuit  Court  of  the  United  Sutes  for  tkt  J 
District  of  Rhode  Island,  where  a  Judpieil  ^ 
was  rendered  against  him  for  the  mm  of 
$66,470. 

The  other  two  cases,  Nos.  61  and  52,  «m 
suits  in  equity  brought  by  Griswold,  pnidiBg 
the  action  at  law  in  the  cirooit  comt,  to  ob- 
tain an  injunction  against  its  further  piw- 
cution.  The  relief  asked,  in  each  of  thflir 
suits,  was  denied,  and  the  bills  were  dis- 
missed. 

All  of  the  cases  have  their  origin  ina  isit 
in  equity  brought,  August  22d,  1868,  in  tbe 
Supreme  Court  of  Rhoae  Island,  by  Inac  P. 
Hazard,  of  that  State,  against  'ftoinas  C. 
Durant,  Oliver  Amea,  Benjamin  £.  Bston 
John  Duff,  Cornelius  8.  Boshnell,  SidMj 
Dillon,  Henry  S.  McComb,  the  Credit  Hobl- 
lierof  America,  a  Pennsylvania  corpontioB, 
and  the  Union  Pacific  liailroad  Compaiy,  s 


knowledge  or  consent  of  the  ball,  and  before 
breach,  that  the  principal  may  leave  the  State,  and 
DO  proceedioira  shall  be  had  against  him  until  hJs 
return,  the  bail  will  be  discharged,  for  tt  is  a  fraud 
upon  the  baiL    dark  y.  Niblo,  6  Wend.  286. 

As  soon  as  the  cmrety*8  obligation  to  iMiy  is  be- 
come absolute,  he  is  entitled  in  equity,  to  require 
the  debtor  to  exonerate  him,  and  he  may  file  a  bill 
to  compel  an  exoneration,  although  the  creditor 
has  not  demanded  payment  from  him.  Nisbet  v. 
Smith,  2  Bro.  Oi.  679;  Lee  v.  Book,  Moseley,  818; 
Banelagh  v.  Hayes,  1  Vem.  ISO;  Antrobus  v.  Davld- 
8on«  8  Meriv.  578;  Oock  v.  Bavie,  6  Ves.  Jr.  288. 

The  surety  who  has  paid  the  debt  of  his  principal 
is  entitled  to  stand  in  the  place  of  the  creditor  as  to 
all  sccurtlee  for  the  debt,  held  or  acquired  by  the 
creditor,  and  to  have  the  same  benefit  from  them 
as  the  creditor.  Graythome  v.  Swinburne,  14  Ves. 
Jr.  182;  Parsons  v.  Briddock,  2  Vem.  006;  Wright  v. 
Morley,  11  Yes.  Jr.  12;  Oloesop  v.  Harrison,  Goop. 
Ch.  81;  8  Yes.  &  B.  185;  Warner  v.  Beardsley.  8  Wend. 
194;  Ootdn  v.  Blane,2  Anstr.  544;  Folliott  v.  Ogden« 
1 H.  B1. 124;  Self  ridge  v.  Gfil,  4  liaok  96;  Bardwell 
v.  Ly  dall,  7  Bing.  488;  Wright  v.  Nutt,  8  Bro.  Oh.  828; 
Wright  V.  Simpson,  6  Yes.  Jr.  728. 

The  claim  of  contribatlon  takes  place  when  one 
of  several  sureties  has  paid  the  whole  debt,  or  more 
than  his  share  in  proportion  to  the  number  of  sure- 
tics,  and  he  calls  on  the  others  to  contribute  their 
proportion.  If,  therefore,  all  the  sureties  are  solv* 
ent,  an  equal  division  of  the  debt  amongst  all,  or  of 
the  excess  paid  by  anyone  amongst  the  others,  as- 
certains the  amount  of  contribution;  but  tf  any  of 
the  sureties  are  insolvent,  such  as  are  ro  In  equity, 
are  not  reckoned;  but  the  division  Is  made  among 
the  remaining  solvent  sureties;  thus  where  one  of 
three  sureties  had  paid  the  whole  debt  he  was  al- 
lowed a  moiety  for  contribution  from  a  co-surety, 
because  the  third  was  insolvent;  but  at  law,  the  In- 
solvency of  a  co-surety  Is  not  considered,  and  the 
one  who  has  paid  can  recover  from  the  solvent 
sureties  no  more  than  an  aliquot  part,  regard  being 
had  only  to  the  sureties.  Peter  v.  Rich,  1  Oh. 
Rep.  19;  Hole  v.  Harrison,  1  Oh.  Oss.  24B;  Layer  v. 
Nelson,  1  Yem.  406;  Oowell  v.  Edwards,  8  Bos.  h  P. 
268;  Browne  v.  Lee,  9  DowL  4(  R.  TOO;  6  Bam.  k  0. 
697;  Beaman  v.  Blanchard,  4  Weod.  482;  Knight  v. 
Hughes,80Br.  ft  P.487,  IMoore  ft  M.  247; Roach 
V.  Thompson,  1  Moore  ft  li.  487;  Swain  t.  Wall,  1 
Cai.  Rep.  148. 
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The  right  of  oontribntkm 
debtt  but  to  all  ezpi 

incurred  by  the  surety  In  oonsequenoaof 
fault  of  the  principal  debtor.   Knight  v.  Haghial 
Oar.  ft  P.  487;  Taylor  V.  SavagOi  IS  llBfl^  M; 
V.Faulk, 6 Oonn. 74;  LongleyT.( 
Gibbs  V.  Bryant,  1  Pick.  IIS. 

JPOrhearance  or  mere  passim 
of  time,  on  the  part  of  the  CNdttor  sowaidi  Iks 
debtor,  will  notdischarge  the  snvaij.  ^yisv.l^ 
erett,  2  Russ.  881;  King  v.  Baldwin.!  Johna  Ok  ML 
1 L.  ed.  401;  Oope  V.  Smith,  8  8etv.  ft  R.  W  Fosd 
V.  Waters,  17  Johns.  179;  Hunt  v. : 

ses. 

If  theoredltor  Isrequestad  to  proceed i  _ 
principal  and  he  negleols  or  rafOMs  to  fts  so^lift 
win  be  sufliolent  to  disoharge  ttio  an  i  e4y .  llHHk» 
ter  Lron  Iffg.  Oa.  v.Sweettnff,]0  W«ad.Mit  OislHi 
Bank  v.  Lewis,  8  Pick.  486$  LcMidon  Assar.  Ob^  v. 
Buckle,  4  Moore,  IBB;  TTjiiii  i  iriwnlJ.HlWt 
Moore,  386;  Payne  v.  Ives,  S  0ow.  ft  R.  Ml 

The  fact  thatsmetieaoii  a  bond  wwa  sMri  If 
the  prlnoipal  at  wfaoae  reqnait  ttvas 
to  the  character  and  ezteot  of 
sumed.  Is  no  defense  to  an  aotfoo  OB  tfts  boal» 
less  the  plaintiff  was  a  party  to  tiMtraad.  WmImb 
New  York L.  Ina.  Oow  v.  Cataitoii,ilir.  T.ML  Wf$ 
6  Hun,  UA;  Varmsn  NaL  Bank  v.  Taa  i^plK  • 
Hun,  7. 

An  alteration  of  the  agvaasM 

consent  diaohargestiiesoratr*   UMlovv.i 
2  OaL  Oss.  1;  Gahn  v.  Nleasoewlfli,  n 
Paige,  614, 8  L.  ed.  M;  OolsaiaMT. ! 
829;  Henderaoo  v.  Marvin,  81  Baituflli  H. 
142;  Bagley  t.  caarka,  T  Bow.  Me  Dswv  v. 
40  Barb.  16. 

Giving  time  to  tls 
of  the  surety,  dlaoharges  and 
BOllngton  V.  Wagoner, 8i N. T.S;  Itosloa t. 
tie,  89  Barb.  610;  Reynolda  V.  Waid, «  W« 

Mere  delay  In  calRng  on  tko  prtnetpal  1 

charge  the  sorety.   People  t.  Jbdsbb.  f ^ 

Pain  T. Packard,  llJohna.  174;  FowsUT.WSiflaf 
Johna.  ITS;  CtoldamUh  v.  BKowa«  M  Bn%^  i 
V. Baldwin, t  Johna.  Gh.M|l  La&Mh     -^^ 
V.  Townaend,  1  Bow.  Uli  PowaaT,  Mko^iiiik* 
Oant.  Ba^.  4Tr,  108  V*  T,  WL 


v.StoHi 

lAM^ffc  1 
V  v.Bai 


OUSWOLD  T.  UiUJU). 


_  __    bimMlf  Mdall 

qUmt  itmUMldanin  tha  llitt-iumed  corpora- 
•■       ohU  1)111. 


Wuteea,  m  well  u  tbe  cootrol  of  lUflnaucM 
•nd  dlibunemenU,  aod  of  Its  trauiuttr,  clerbi 
uidMrruU.  TbeUuorrof  tlwblll  wutbmt 
be  bad  ecqntnd  b  large  amount  ot  tbe  Block 
«t  tbe  Credit  Hobil for  ol  Aowrlca  upon  which 
diTidend*  bad  been  paid  in  monev  and  In  the 
stock aiid boDda  of  tbe  OnfOD PaciQc Railroad 
CompaDy,  tbe  amount  ot  aucb  boode  eiceed- 
Ibc.  it  waa  alleged,  Mven  hundred  tbounnd 
iJoTlan,  aod  tta  amount  of  sacb  stock  of 
tbe  iBBt-named  oorpoiation  beln^  nearlr  two 
nliliona  of  dollBn;  and  that  t 


Block,  bonda  and  moneyi,  ao  received  bv  him, 
belonged  equitably  to  the  Credit  Hobliier  of 
America  and  iU  atockbolders. 

The  bill  alleged  that  Dur&ut'a  pecnniary 
condition  waa  precarloua ;  that  be  wat,  and 
for  a  long  time  bad  been  largely  engaged 
In  haurdoua  speculation*  and  financial  opera- 
lious,  (uitalnlng  thereby  heavy  loMea,  and 
liable  to  auBtain  othera;  that  any  recovery 
iiguinet  bim.  It  wat  feared,  conld  not  be  en- 
I'circed  by  execution  or  tbe  ordinary  process 
^if  law :  that  he  was  "about  to  depwt  out  of 
the  Slate  and  out  of  tbe  Jurisdiction  of  tbii 
court  i"  and  that  the  defeDdanU  (tbe  IndlTld- 
iial  defendants  being  sued  aa  trusteea  In  a 
«cTlnin  contract  with  the  Union  Paclflc  Rail- 
road Company,  tbe  protlta  of  which  belonged 
to  tbe  Credit  Hobllier  of  America  and  lU 
■tockbolden),  "though  requested  bo  to  do," 
bad  wholly  Deglected  and  refused  to  take  any 
•tepa  to  compel  bim  to  aocoont  for  Bald 
moneys   Btocka  and  bonds,  so  fecelved  and 


Baxard  such  aoms  of  money  and 
Btock  aa  should  appear  upon  an  accounting 
to  be  justly  due  or  belonging  *<o  that  cor- 
poration and  to  Hatard,  and  to  make  such 
uansfer  of  tbe  stock  and  bonds  at  would  fully 
protect  Ita  and  his  rights  In  tbe  premisea ;  that 
tbe  amounts  ascertained  to  be  due  be  adjudged 
>  lien  upon  tbe  sharea  in  the  stock  of  each  of 
said  corporatlona,  owned  orlwldby.  or  stand' 
log  in  Uw  name  of  Durant,  aa  well  as  upoi 
tbe  shore  contract  attlgned  to  tbe  defendant 
tnuteea,  and  the  dividenda,  earnlnga,  stocks 
and  t)ODda  received  or  to  be  received  by  rir- 
tuaof  tbatcootnict,  to  tbe  extent  of  the  shares 
to  wbiofa  Durant  mlgbt  be  entitled  under  It 


writ  of  fw  KtM,  iuued  under  its  seal  and  br 
'•i  order. 

A  writ,  ot  M  tnat  wat  ordered  to  be  isaued, 
August  29d.l868,for«6S,78S.    Itwaainthva 

"Whereas  it  li  lepretented  to  our  tupreme 
court,  sitting  in  equity,  on  the  part  of  Isaao 
P.  Hszard  and  otbcra,  coDiplainant,  against 
Thomas  0.  Durmnt  sad  others,  defeDoanta, 
that  said  Tbomat  C.  Durant  la  greatlr  Indebt- 
ed to  tbe  tatd  complsioants,  ana  desigoi 
lulckly  to  go  Into  other  parts  beyond  UiiB 
Itale  (aa  by  oath  made  In  that  behalf  ap< 
pears),  which  tends  to  the  great  prejudice  wad 
damase of Um aald  oomplamHOte :  Therefore, 
In  order  to  prevent  this  Injustice,  we  hereby 
and  you  that  you  do,  without  delay, 
__._  the  ssld  Thomas  C.  Durant  to  come 
before  you  and  give  aufllclent  ball  or  secur- 
ity, in  the  sum  of  flfty-three  thousand  seven 
hundred  sdJ  thlrty-flve  dollara,  that  be,  said 
Thomas  C.  Durant,  will  not  go  or  attempt  to 
parts  beyond  this  State  without  the 

. .  OUT  uld  court :  and  In  ease  the  aald 

ThomM  C.  Durant  tbsll  refuae  to  give  such 
bail  or  security,  then  you  are  to  commit  bim, 
tbe  said  Durant,  b)  our  couuty  Jall.  In  your 
precinct,  there  to  be  kept  In  aafe  custody  un- 
til he  shall  do  it  of  bis  own  accord;    and 


thereof  to  our  said  court,  distinct)  v  and  plain- 
ly, under  your  band,  togetherwitn  this  writ.' 

Durant  was  arrested  under  this  writ  on  the 
night  of  August  22d,  1808,  and  on  the  34th 
he  executed,  with  Orlswold  and  Bradford,  as      [S*41 
his  sureties,  the  following  bond,  drawn  by 
one  of  Haxard'sattomeyt : 

"Enowallmen  tbatwe,  Thomas  0^  Durant, 
at  principal,  and  3ohn  K.  A.  Orlswold  and 
8.  Dexter  Bradford,  as  euretles,  are  flrmly 
bound  to  Isaac  P.  Hazard.  Rowland  Hazard, 
Rowland  G.  Hautd.  Elizabeth  Hazard. 
Ellubeth  Hazard,  trustee,  Anna  Hazard. 
Mary  P.  Hazard,  Lydia  Torrey.  Sophia 
Vemon  and  Anna  Homer  in  the  sum  of  lifty- 
three  thousand  eeven  hundred  and  thirty- 
five  dollars,  to  be  paid  aald  obllgeea.  their 
executors,  admlnlstratoreorasaignt;  to  which 
payment  we  bind  ounKlvea.  our  aeveral  and 
res  pert  I  ve  heir*,  executors  and  administrators 


day  of  Aigust.  A.  D.  IBAS. 

''The  oonditioo  of  this  oblljcallon  It  that 
said  Thomas  0.  Durant  shall  on  hli  part  abide 
and  perform  the  orders  and  decree*  of  tbe 
Supreme  Court  of  tlie  State  of  Rhode  Island 
In  the  suit  in  equltv  of  Isaac  P.  Hszard  asd 
otben  against  said  Thomas  C.  Durant  and 
others,  now  pending  in  said  court  within 
and  for  the  County  of  Newport.' 

This  is  the  bond  above  referred  tOL 

Under  tbe  latter  dale,  an 
fore  tbe  execution  ottbat  l> 
of  Hazard  a 

agreement:      _  —    __- ._    . 

la  agreed  that  said  Tbomafl  C.  Durant  tball 
111*  a  brad,  with  surety  >■  tba  ponalty  marked 
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in  the  writ  of  ne  exeat  therein,  to  abide  and 
perform  the  orders  and  decrees  of  the  court 
lA  said  cause,  and  that  thereupon  the  writ 
of  ne  exeat  aforesaid  shall  be  discharged, 
and  that  ,the  court  may  enter  decree  accord- 
ingly." The  court,  under  the  same  date, 
enter^  the  following  order:  ** Thomas  C. 
Durant,  one  of  the  defendants  in  this  suit, 
having  executed  and  filed  a  bond,  with 
sureties,  to  abide  and  perform  the  orders  and 
decrees  of  the  court  made  in  this  suit,  it  is 
now,  by  consent,  ordered  that  the  writ  of  ne 
e2;«at heretofore  issued  be  discharged."  For 
some  reason  not  explained,  the  writ  of  ne 
exeat  was  not  returned  to  the  clerk's  office 
and  filed  until  October  2l8t,  1868.  The  sher- 
iff made  this  return  on  the  writ :  "Newport, 
August  24,  1868.  I  caused  the  within- named 
Thomas  C.  Durant  personally  to  come  before 
me,  as  within  commanded,  on  the  22d  day 
of  this  month,  and  now  the  writ  is  dis- 
charged by  order  of  court. " 

On  the  2d  of  December,  1882,  more  than 
fourteen  years  after  the  commencement  of 
Hazard's  suit,  it  was  ordered,  adjudged  and 
decreed  in  that  suit,  among  other  things,  as 
follows: 

*"  Second,  That  the  defendant,  Thomas  C. 
Durant,  is  accountable  for  and  do,  within  90 
days  from  the  date  hereof,  pay  the  simi  of 
$16,071,659.97,  with  interest  from  this  date, 
the  said  sum,  with  interest  thereon,  to  be 
deposited  in  the  registry  of  this  court,  or  be 
paid,  in  the  first  instance,  to  Rowland  Hazard 
of  South  Kingston,  in  said  State,  and  Henry 
^lartin  of  Brooklyn,  in  the  State  of  New 
York,  who  are  hereby  appointed  special  com- 
missioners, with  authority,  jointly  and  sev- 
erally, to  collect  and  receive  the  same,  and 
with  power  to  take  such  steps  to  collect  the 
same  as  ma^  be  necessary  and  according  to 
law,  and  said  fund,  or  so  much  thereof  as 
may  be  collected  by  process  cr  otherwise,  is 
Iiereby  directed  to  oe  paid  and  deposited  in 
the  registry  of  this  court  to  the  credit  of 
this  cause. 

"  Third,  Of  the  aforesaid  total  sum  of  $16,- 
071,659.97,  the  defendant,  Thomas  C.  Durant, 
is  hereby  allowed  and  is  decreed  to  be  en- 
titled to  pay  and  discharge  $8,816,232.98,  or 
any  part  thereof  pro  tanto,  by  transferring 
and  aelivering  stock  of  the  Union  Pacific 
Railroad  Company  and  first-mortgage  and 
sinking-fund  bonds  of  said  company,  as  per 
statement  '  G, '  now  exhibited  to  the  court 
and  directed  to  be  nled  in  this  cause,  with 
all  dividends  which  mav  have  been  col- 
lected or  received  by  said  defendant  or  his 
assigns  after  the  date  of  this  decree,  together 
with  interest  on  the  same  to  the  date  of  pay- 
ment thereof  by  said  defendant,  the  certifi- 
cates of  said  stock,  with  transfers  thereof, 
and  the  said  bonds  to  be  delivered  to  the  said 
Rowland  Hazard  and  Henry  Martin,  who  are 
hereby  appointed  special  commissioners  to 
receive  the  same,  and  who  are  hereby  au- 
thorized and  directed  to  sell  the  same,  or  such 
portions  thereof  as  may  be  delivered  to  them 
from  time  to  time  as  they  are  secured,  at 
public  auction,  and  receive  the  proceeds 
thereof,  and  after  deducting  the  costs  and 
charges  of  such  sales,  deposit  the  same  in  the 
registry  of  this  court  to  the  credit  of  this 
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cause :  Provided,  however.  Tint  the  sdd  prif- 
ilege  herein  granted  to  the  said  defendMi 
Thomas  0.  Durant,  to  transfer  and  deliiv 
said  stocks  and  bonds  in  partial  diadMm 
and  payment  of  the  fom  hereinbefora  C 
creed  to  be  paid  by  him  be  ezmiied  by  Urn 
within  thirty  days  from  the  date  of  toe  ca- 
tering this  decree ;  and  that  in  de&nit  of  SBck 
transfer  and  deliveir,  w  of  the  tiansfer  nd 
delivery  of  the  entire  amount  of  «id  rtock 
and  bonds  within  the  said  thirty  daji^  tkt 
obligation  of  the  defendant,  Thomas  GL  Dt- 
rant,  to  pay  the  said  proportion  of  the  mM 
sum  or  of  the  residue  of  the  same,  after  di- 
ducting  the  amount  of  such  stocks  and  bood» 
as  may  be  delivered,  as  aforesaid,  at  their  "! 
face  value,  shall  become,  and  ii  hereby  de- 
clared to  be,  absolute :  Andpre^eideAfwikr, 
net)ert/ieless.  That  the  said  opuon  or  privilegt 
of  the  said  Thomas  C.  Durant  ahail  not  ia- 
terfere  in  any  manner  with  any  order  or  de- 
cree in  the  cause  touching  the  traiMfer,  de- 
livery, sale  or  other  disposition  of  said  slock 
and  bonds. 

""  Fourth,  The  defendant,  Thomas  C  Dt- 
rant,  is  likewise  ordered  and  directed  to tm^  | 
fer  and  deliver,  within  thirty  days  fhn  tkt 
date  hereof  five  thousand  seven  hnndred  sid 
seven  ^  (5,707wVb)  shares  of  the  stock  of 
the  Ciedit  Mobilier  of  America  (wUch  slock 
has  been  found  by  the  master  to  have  Imm 

gurchased  with  the  funds  of  the  Credit  X^ 
ilier,  and  which  stock  with  any  divideeil 
or  profits  accrued  or  to  aocrue  on  the  hmi 
is  hereby  declared  to  be  the  tiiopertj  of  tM 
corporation,  subject  to  the  decnea  mm  oedoa 
in  this  cause),  with  any  intereat^  divldBd^ 
rights,  benefite  and  proflto  whidi  nay  hut 
accrued  to  the  said  Thomas  C.  Doreot  as  the 
holder  of  the  said  S.707^  shares  of  mdt 
or  any  part  thereof  and  not  herelabefise 
charged  against  him,  said  transfer  and  ddif- 
ery  to  be  made  to  the  said  Rowland  fisaii 
and  Henry  Martin  or  either  of  them,  as  ip^ 
cial  commissioners,  with  power*  wUA  k 
hereby  granted  to  said  cpmmissionenb  foA- 
with  to  take  such  meaaores,  by  salt  or  ndli  g 
in  their  own  namea  w  otherwise,  as  ll^  " 
may  be  advised  is  lawful  and  neoeeHiT  ts 
enroroe  such  transfer,  oollectioo,  or  dell^ 
and  said  stocks  to  be  held  1^  said 
sioners  subject  to  the  fnitber  order  of  the 
court  in  this  cause. 

''Fyth.  All  interlocatory  inJonctloMken- 
tofore  made  in  this  caoae,  so  far  as  coosiriHi 
with  this  decree,  are  declared  to  be  aad  sn 
hereby  made  perpetual,  and  the  farther  cci" 
sideration  of  the  cause,  and  pariicnlarly  • 
to  allowanoea  to  the  complainants  for  ete 
expenses  and  services,  aal  as  totktdisblli- 
tion  of  the  funds  thai  maj  bt  dsposlledii 
the  registiT  of  the  court  to  the  creait  of  At 
cause,  and  also   the  consIdientloQ  of  Hf 
order  or  decree  which  may  bt  MOsesMy  m 
the  premises  against  tht  dofendaBl  iMMi 
C.  Durant,  by  reason  of  any  defbmt  vfcMl 
may  be  made  by  him  toodiing  aoy  portta 
of  this  decree,  and  also  tht  oonsldsretiotc 
any  other  and  further  decret  bersln  sfeM 
or  concerning  the  defendaBtt  ollisr  thin  M 
said  Thomas  C.  Durant,  bt,  and  tbef  ~ 
are  directedto  stand  over,  with  letvt  It 
party  in  interest,  savt  ptilias  in 
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or  |Mrtl6t  wbo  BUT  Appear  to  be  for  any 
oUMroftoaeditqualifled,  to  apply  at  any  time 
for  further  orden  and  direotions. 

The  bill  in  oaae  Ko.  00  was  filed  Septem- 
ber 18th,  1881.  That  suit  proceeds  upon  these 
groonds :  That  the  bund  of  August  24tb, 
1868,  whereby  Oriswold  became  bound,  as 
one  of  the  sureties  of  Durant,  that  the  latter 
■hoold  ''on  his  part  abide  and  perform  the 
orders  and  decrees  of  the  Supreme  Ck>urt  of 
the  SUte  of  Rhode  Island  in  the  suit  in 

attitrof  Isaac  P.  Hazard  and  others  against 
id  Thomas  C.  Durant  and  otliers,  now 
rthen]  pending  in  said  court,"  was  obtained 
Dy  fraud  and  br  concealment  from  him  of 
facts  he  was  entitled  to  have  communicated 
to  him  before  he  assumed  the  obligations  im- 
posed by  that  instrument ;  that  be  intended 
to  sign,  and  believed,  at  the  time,  that  he 
signed,  a  bond  which  simply  bound  him 
for  the  appearance  on  Durant,  so  that  he 
should  be  penonally  amenable  to  the  process 
and  orders  of  the  court  in  the  suit  brought 
by  Hazard ;  that  the  execution  of  the  bond 
in  question  was  the  result  of  mistake :  that 
^^^^  the  agreement  whereby,  upon  the  execution 
L*^^J  by  Durant  of  a  bond,  the  writ  of  fM  sMot 
was  to  be  discharged,  was  made  without  his 
knowledge  or  consent,  as  was  also  the  order 
of  court  in  pursuance  of  such  agreement, 
and  was  in  derogation  of  his  rights ;  that  his 
purpose  to  become  surety  only  for  Durant's 
appearance  to  answer  the  process  of  the  court 
was  well  known  at  the  time  to  the  plaintiff 
and  his  attorneys,  who  prepared  and  super- 
Tised  the  execution  of  the  bond ;  and  that 
the  writ  of  fis  smoI  was  sued  out  upon  the 
rround  that  Durant  was  about  to  depart  from 
the  State  when,  in  fact,  he  only  contemplated 
ooming  to  the  State. 

Protesting  that  the  legal  effect  of  the  bond 
was  that  he  should  be  responsible  only  for 
the  appearance  of  Durant  so  as  to  be  suolect 
to  the  process  of  the  court  in  the  Hasard  suit, 
and  averring  his  willingness  to  execute  a 
proper  us  esreol  bond,  hi^  prayed  that  the  bond 
in  question  be  set  aside  as  naving  been  ob- 
tainied  bv  fraud,  imposition  and  mistake,  or 
reformed,  as  indicated,  and  that  the  defend- 
ants be  restrained  by  injunction  from  enforc- 
ing it  in  its  present  shape. 

The  answers  of  the  defendants  put  in  issue 
the  material  allegations  of  the  bill.  The 
plaintiff  filed  a  replication,  and  proofs  being 
taken,  and  the  cause  heard,  the  bill,  as  al- 
ready stated,  was  dismissed.  98  F^  Bep. 
185. 

The  action  at  law,  beingcase  Ko.  68.  was 
oommenced,  March  8d,  iSSS,  in  one  of  the 
courts  of  Rhode  Islsnd,  and  was  removed, 
npon  Oriswold's  application,  to  the  circuit 
court  of  the  United  BUtea.  The  declaration 
set  out  the  bond  of  Auffust  24th,  1888,  alleged 
that  Bradford,  one  of  the  sureties  thereon, 
was  dead,  and  that  Durant  had  not  kept  its 
condition  in  that  ha  had  not  performed  the 
abova  decree  of  December  9a,  1889,  in  the 
oouity  snit  brought  by  Hazard ;  whereby  the 
plaintiflls  Rowland  Hazard,  Rowland  O. 
Hazard.  Anna  Hazard  and  Lydia  Torrey  were 
entitled  to  have  and  demand  of  him  the 
amooot  of  said  bond,  $58,785.  A  copy  of 
that  decrse  was  mads  an  exhibit  in  tne  ds* 
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claration.    The  defendant  Oriswold  filed  ten 
pleas,  each  of  which  was  in  bar  of  tha  action 
One  of  the  pleas  made  a  oopy  of  the  pro 
ceedings   in   Hazard's    suit   a   part  of  it 
Demurrers  and  replications  were  filed  to  the 
pleas,  those  to  the  second,  third,  fourth,  fifth,       [svPf 
and  seventh  pleas  being  special  demurrers. 
By  an  order  entered  July  1st,  1884,  the  de- 
murrers were  sustained  to  the  second,  third, 
fourth,  fifth  and  seventh  pleas,  the  opinion 
of  the  court  being  del  vered  by  Mr,  Jtutia 
Gray.    21  Fed.  Rep.  178. 

Pursuant  to  a  stipulation  of  counsel, 
dated  November  26th,  1888,  that  the  plain* 
tiff  might  demur  specially  to  the  second, 
third,  fourth,  fifth  and  seventh  pleas,  and 
in  case  the  demurrers  were  overruled,  reply 
to  those  pleas  as  if  no  demurrers  had  been 
filed,  ana  that  amended  pleas,  if  desired, 
might  be  filed  by  the  defendant,  and  in 
obedience  to  tbeoraer  of  court  reauiring  the 
amended  pleas  to  be  filed  on  or  oefore  Oc- 
tober 15th,  1884,  tlie  defendant,  on  the  14th 
of  October,  1884,  filed  amended  third,  fourth, 
fifth  and  seventh  pleas.  The  case  was  sub- 
sequent! y  heard  on  a  motion  br  plaintiff, 
made  November  19th,  1884,  that  the  amended 

Sleas  be  stricken  out,  and  on  the  80th  of 
[arch,  1885,  this  order  was  made :  **  Plain* 
tiff*a  motion  to  strike  amended  pleas  from 
the  files  is  granted.*  Certain  stipulations 
were  made  Mtween  counsel,  amone  others, 
one  to  the  effect  *'that  the  plaintiffs  wero 
sble  to  prove  undte  the  decree  of  the  Supremo 
Ck>urt  of  Rhode  Island,  in  the  equity  suit 
brought  by  Hazard,  an  amount  of  damage  in 
excess  of  the  penal  sum  of  the  bond  declared 
on  in  this  suit  *  A  Jury  having  been  waived 
in  writing,  the  court  gave  Juo^ment,  as  of 
February  12th,  1887,  against  Oriswold  for 
$88,470. 

llie  suit  In  equity  Ko.  61  was  brought 
June  12th,  1885.  The  bill  in  that  case,  after 
referring  to  the  suit  in  equity  brought  by 
Isaac  P.  Hazard  in  1888,  showed  t^t  on 
the  17th  of  November,  1875,  Rowland  O. 
Hazard  commenced  a  suit  in  equitv  in  ono 
of  the  courts  of  Ptonsvlvania,  against  tha 
Credit  Mobil ier  of  America  aiKi  others, 
which  was  subsequently  removed  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  that  being  tho 
domicil  of  the  corporation ;  that  in  such  suit 
Oliver  Ames  was  appointed  receiver  of  all 
the  gooda,  chattels,  rights  and  effects  of  the 
corroration,  and  was  auth<Mlzed  by  the  court 
in  rennsylvania  to  deliver  to  Durant  a  deed 
of  release  from  all  actions,  causes  of  action, 
suits,  bills,  bonds,  writings  obligatory, 
debts,  dues,  dutiea  reckonings,  accounts, 
sums  of  money,  judgments,  executions,  ex*  i^^Oi 
tents,  quarrels,  controversies,  trespasses, 
damages  and  demands  whatever,  both  in  law 
or  eouity,  which  the  Credit  Mobilier  of 
America  then  had,  or  might  at  any  time 
thereafter  have,  claim,  allege  or  demand, 
against  said  Durant,  for  or  by  reason  or  means 
of  any  matter,  cause  or  thing  whatever ;  that 
afterwards,  on  the  97th  dar  of  October,  1881, 
Ames,  under  the  said  authority,  and  in  coo- 
sideration  of  the  execution  by  Durant  of  a 
deed  conveying  the  title  to  certain  lands 
mentioned  in  the  order  of  court  authorizing 
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tlie  release,  deliTcred  to  the  latter  a  deed  of 
release,  of  the  kind  above  indicated,  of  all 
sums  of  money  then  due  or  owing  to,  or 
thereafter  to  become  due  to,  said  corporation ; 
that  the  above  equity  suit  in  the  Supreme 
Court  of  Rhode  Island  was,  and  had  been, 
wholly  controlled  by  Rowland  G.  Hazard ; 
that  notwiUistandine  the  delivery  of  the  above 
deed  to  Durant,  the  latter  suit  was  proceeded 
with,  and  the  Supreme  Court  of  Rhode  Island 
rendered  a  decree  refusing  to  allow  him  to 
set  it  up  as  a  bar  to  the  entering  of  such 
decree,  on  Uie  ground  that  he  was  in  contempt 
of  that  court  for  violation  of  one  of  its  decrees 
rendered  therein ;  and  that  after  the  deliveiy 
of  the  deed  of  release  to  Durant  the  plaintiff 
requested  the  defendants  to  surrender  the  bond 
of  August  24th,  1868,  and  to  abstain  from 
suing  him  tliereon,  but  they  refused  to  com- 
ply with  that  request.  The  relief  asked  was 
an  injunction  restraining  the  defendants  from 
further  proceeding  in  the  action  at  law. 
Upon  a  nearing  befox'e  Judges  Colt  and  Car- 
penter a  demurrer  to  the  bill  was  sustained, 
and  the  bill  dismissed,  October  28th,  1886, 
Judge  Carpenter  delivering  the  opinion  of 
the  court.     28  Fed.  Rep.  597. 

The  bill  in  case  No.  52  was  filed  June  12, 
18S5.  It  assailed  the  jurisdiction  of  the  Su- 
preme Court  of  Rhode  Island  over  the  subject 
matter  of  the  suit  in  equity  brought  by  Haz- 
ard upon  the  ground  that  before  oringing  it 
neither  the  plaintiff  therein,  Isaac  P.  HazlEml, 
nor  any  other  stockholder  of  the  Credit  Mo- 
bilier  of  America,  requested  the  managing 
committee  of  the  board  of  directors  or  the 
stockholders  of  that  corporation  to  begin 
legal  or  equitable  proceedings  against  Du- 
rant. The  cause  was  heard  upon  demurrer 
before  Judges  Colt  and  Carpenter.  The  de- 
murrer was  sustained  and  the  bill,  dismissed, 
the  opinion  of  the  circuit  court  being  de- 
livered by  Judge  Carpenter.  28  Fed.  Rep. 
578. 

Mr.  James  C.  Carter,  for  appellant  and 
plaintiff  in  error: 

Equity  has  jurisdiction  of  a  case  of  a  surety 
seeking  relief  from  an  instrument  procured 
from  him  inequitably,  by  taking  advantage  of 
bis  misapprehension  and  mistake. 

Samuel  v.  HowarUi,  8  Meriv.  272, 278;  BaU- 
ton  V.  Matthews,  10  Clark  &  F.  985. 

A  ne  exeat  may  be  discharged  upon  the  de- 
fendant giving  security  to  answer  the  com- 
plainant's bill  and  to  render  himself  amenable 
to  the  process  of  the  court 

McNamara  v.  Dtoyer,  7  Paige,  289,  4  L.  ed. 
139;  Mitchell  v.  Bunch,  2  Paige,  621.  2  L.  ed. 
:056;  Johnson  v.  Clendcnin,  5  Gill  A  J.  468; 
Brayton  v.  Smith,  6  Paige,  489,  8  L.  ed.  1078. 

Equitv  will  not  allow  an  instrument  to  be 
enforced  which  subjects  a  party  to  a  great  bur- 
den, or  deprives  him  of  an  important  right, 
when  the  circumstances  under  which  it  was  exe- 
cuted are  such  as  are  calculated  to  throw  par- 
ties off  their  guard. 

Hamilton  t.  Watson,  12  aark  &  F.  109, 119; 
Franklin  Bank  t.  Cooper,  86  Me.  179,  197. 

A  contract  to  give  security  for  the  debts  of 
another  should  oe  based  upon  the  free  and 
Toluntaiy  agency  of  the  individual  who  enters 
into  it. 
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WythesY.  £a&>tM;A«rv,8DeO.AJ.m^M^ 
DcColyar,  Guarantees  (Am.  ed.)  86;  Bkaad^ 
Suretyship.  g§  865. 866;  Bajlto.  SiuvUhl  M; 
Squire  v.  WMttan,  1  H.  L.  888;  PkOlfs^ 
PbxaU,  L.  R.  7  Q.  B.  668. 

If  there  be  anything  In  the  tnumctfom^  tti 
knowledge  of  which  it  la  reasonable  to 
would  have  prevented  the  sarety  from  eoto^ 
into  the  transaction,  the  creditor  Is  imdcr  la 
oblintion  to  make  the  disclosiue. 

Meadouis  t.  Meadows,  16  BeaT.  401;  JV Ar 
V.  Oot^,  6  Beav.  488;  Ooekinff  y,  Pmi,ll$k 
Sr.  400;  Brown  y.  Lampkear.  85  Yt  888;  CM* 
monddey  t.  Clinton,  2  Meriv.  854;  Fi§it  % 
Marshall,  L.  R  28  Ch.  Div.  855;  ^mtfi  % 
FranM,  80  Beav.  445;  WawUn  ▼.  VmnVm4, 
28  N.  J.  Eq.  108. 

Duress  of  the  principal  debtor  \m  avaflable  ti 
the  surety;  whatever  discharges  the  priidpri 
discharges  the  surety. 

Strong  v.  Oraniss,  26  Barb.  189;  Mmi  w. 
Bobbins,  86  N.  Y.  865;  IngerwU  t.  Aml  • 
Barb.  846;  StaU  t.  Brantt^,  87  Ala.  44;  Mjt 
flihy-  Sitgreatfes,WF9L  161;  BattermmY.M' 
son,  81  Ga.  802. 

Messrs,  Elias  Merwia  and  IShiwiel  Wm^ 
doz«  for  appellees  and  defendants  in  error 

The  court  must  dlscharse  the  writ  of  mi 
upon  the  defendant's  givinff  aecmily  to 
and  perform  the  decree  of  the  cooil 

Oriswold,  Petitioner,  18  R  L 185; 
Durant,  9  R  L  606;  Ditik  t.  BwimUn,  1  T« 
&  B.  871;  Stewart  r.  QraJkam,  19  Yei.  Jc.  tA 

In  order  to  esUblish  «  mistake  in  a  viitMi 
histrument,  of  so  radical  a  diaiicfor  ssthniil 
up  In  this  case,  the  proof  miat  be  of  the  aort 
clear  and  satisfactory  character.  Ajpfalt  • 
mistake  of  law.  equity  will  give  no  imf :  llil 
is  true,  although  such  mlsunderalaiidiBit  waf 
have  arisen  from  the  lepresontatloai  i  m 
other  party. 

Beams  v.  JSTew  England  Mmi.  JC  int.  Ck  9 
U.  8.  20  Wan.  490^:  896);  AmB  t.  AMtam 
F.  dM.lns.  Cb.  98  U.  a  85  (85: 63):  Am^ 
bridge  Iron  Co,  t.  H^idtm  Itm  Ck  108  MiA 
49. 107 Mass.  816;  EarrimnY.  ArtfWtf  Jlte 
Co,  80  Fed.  Rep.  888;  Bunt  t.  AnMMniv% 
26  U.  S.  1  Pet.  1. 15 rr:  87.88):  UfUnY.  A* 
ilooek,  91  U.  a  45  (88:  808);  I7MM  AMv  % 
Jm««.99n.  S.85.46(85:8W»80I):  MOmwOm 

dM,R  G?.  T.  &wa0r.8OU.&18Waan 
624  (20:  548.  545);  Bart  t.  IfoH,  K  &  180k 
Div.  670:  irnham  t.  CMH  1  Bra,  Ck.  i| 
AOeny.  (?a;foi0ay.  80 fW. Rep. 488;  MM 
PtHtioner,  18  R  L  125, 186;  SaMdtrTiSi 
L.  R  8  Bq.  750. 764;  Btoottum's  Cta^  8 IM 
M.  A  O.  177, 180. 

Equity  will  never  tut  an 
the  mistake  was  mutual  and 
parties,  or  unless  one  ol  the  partfai 
the  instrument  was  Incofredlj  draws,  i 
was  guilty  of  a  fraud  toward  the  oChv 

Beams  t.  New  Bndland  Mut.  JC  hm, 
U.  S.  20  WalL  488.490  (88:  886.886);  S 
American  Ins,  Co,  ▼.  X^intfi,  181  Miml  SHI 
SneU  V.  AOaniic  1^1  <8  Jf.  /m.  Ck  88  U.  &  (( 
90  (25:  52,  54);  (Hitsr  t.  Mmiml  Omu  K  M 
Co.  8  Curt.  877, 296. 

Durant.  being  the  prindpal  in  tfaeboad  «lkft 
this  bUl  seeks  to  alter,  was  a  iwcwtr  fy 
defendant,  and  no  decree  allniiig  or  iwdiS 
his  liablli^  under  thai  iBitnuMBt  cm  hi  i» 
dered  In  his  abooQce. 
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SkisUt  ▼.  Bmmnt,  68  U.  8. 17  How.  186(15: 
158). 

Although  a  Decessarj  party  is  «9  f«,  still  the 
«ourt  csDDOt  proceed  to  enter  s  decree  in  his 
aheence,  and  tbe  Uill  must  be  dismissed. 

Qnron  ▼.  MiUawhn,  60  U.  6.  19  How.  118 
<15:  575);  Hagan  ▼.  Walker,  55  U.  6.  14  How. 
416  (14:  815):  Greene  ▼.  8i9eon,  3  Curt  171. 

A  party  executing  an  instrument  is  bound  in 
law  to  Know  the  contents  and  legal  effect 
thereof. 

2  Kent,  Com.  484;  Shcp.  Touch.  56;  Anonjf- 
-fnpus.  Skinner,  159;  Tnorouffhgooifs  Oaee,  2 
0>ke,  0;  Hawkins  ▼.  Bawkine.  50  Cal.  558; 
Boger9  ▼.  Fiaee,  29  Ind.  577:  tieeright  v,  Fletcher, 
«  Blackf.  880;  Maine  Mui.  A  Ins,  Cb.  v. 
UodgkinM,  66  Me.  109;  Upton  v.  Trihileoek,  91 
U.  8.  45  (23:  203);  Miller  ▼.  EUioU,  1  Ind.  484; 
Starr  v.  Benn  tt,  5  Hill,  808;  Oem  v.  New  Cos- 
tUAD.R  Co.  9  Ind.  488;  Blaekbum'i  Case, 
S  DeO.  M.  A  G.  177;  BashdaU  ▼.  Ford,  L.  R. 
-8  Eg.  750. 

The  suretj  as  well  as  the  principal  is  es- 
topped by  the  bond  from  pleading  a  want  of 
Jurisdiction  of  the  court  in  the  orijrinal  suit. 

PeopU  V.  Norton,  9  N.  Y.  176;  Bamett  v. 
CntfU,  129  Mass.  518. 

A  plea  of  duress  of  the  principal  is  not  a 
.good  plea  for  a  surety. 

1  Rolle,  Abr.  687;  Shep.  Touch.  62;  Bacon, 

Abr.  687;  HuecombeY.  Standing,  Cra  Jac.  187; 

Wttffne  ▼.  Sands,  Freem.  851;  Mantd  v.  Oibbs, 

BrownL  A  G.  64;    Plummer  t.  Ptople,  16  III 

•858:  Robinson  ▼.  Gould,  11  Chish.  55;  Fay  v. 

OaiUy,  6  Wis.  42:  MeClintick  ▼.  Cummins,  8 

McL^n.  158;  Thompson  r.  Loekwood,  15  Johns. 

1S56;  Fuher  ▼.  ShaUuck,  17  Pick.  252;  Bowman 

T.  ^li^.  180  Mass.  158;  Harris  t.  Carmody, 

181  Man.  51;  (?rt^  ▼.  Sitgreates,  90  Pa.  161; 

/>iPM  T.  BoMnister,  16  Grav,  500;   1  Cbitty, 

"Coot.  278. 

A  court  of  chancery  will  never  enjoin  or  in- 
terfere with  a  pending  suit  at  law  when  tbe 
matter  set  up  constitutes  (if  true)  a  good  de- 
fense at  law  and  can  be  availed  of  as  a  defense 
in  such  pending  suit. 

Phmnix  L.  Ins,  Co,  ▼.  Bailey,  80  U.  8.  18 

DTalL  616,  621  (20:  501,  608);  BaUnnes  t.  For 

•evtK  65  U.  a  24  How.  188  (16:  788h    Lee  t. 

Laneashire  <ft  F.  A  Cb.  L.  R  6  Ch.  App.  527; 

FuUer  v.  CaldweU,  6  Allen,  508;  Anthony  t. 

Valentine,  180  Mass.  119 

A  court  will  interfere  only  where  the  party 
bas  been  prevented  from  presenting  his  case  or 
defense  Vf  some  mistake  "unmixed  with  neg- 
ligence," or  by  the  fraud  of  tbe  other  party. 

United  Stales  t.  Throckmorton,  98  U.  8.  61, 
«,  66  (25:  98.  95);  White  v.  Crow,  110  U.  8. 
188,  189  (^:  118,  115);  Cooper  v.  Reynolds,  77 
U.  8.  10  WaU.  808. 816,817(19:  981,982);  Cor- 
nett  T.  WiUiame,  87  U.  a  20  WalL  226  (22: 
'254);  Bateman  t.  Willoe,  1  8ch.  ^k  Lef.  204, 
200.  206;  Castriquer.  Imrie,  L.  R  4  H.  L.  414; 
Oodardr,  Gray,  L.  R  6  Q.  B.  189. 

In  the  absence  of  fraud  or  collusion,  a  Judg- 
ment or  decree  against  the  principal  is  condu- 
cive in  an  action  against  hail  or  surety  to  re- 
4*over  such  Judgment,  and  nothing  is  admissible 
as  a  defense  wnich  either  was  or  might  have 
been  set  up  as  a  defense  in  the  originiu  action. 
A  fortiori,  nothing  can  be  again  set  up  ss  a  de- 
fense bj  a  surety  whicb  was  set  up  by  the 
principal  in  the  suit  against  him. 


StotaU  V.  Banks,  77  U.  8. 10  Wall  688  (19; 
1086):  Greathouse  t.  Dunlaip^  8  McLean,  808; 
Way  V.  Lewis^  115  Mass.  26;  Cutter  v.  Bwns^ 
115  Mass.  27;  Tracy  t.  Moloney,  105  Mass.  90; 
Choate  V.  Jaeobs,  186  Mass.  297;  White  ▼. 
Weatherbee,  126  Mass.  450. 

Mr,  Justice  Harlan  'delivered  the  opinion 
of  the  court : 

These  four  cases  are  so  closely  connected  in 
their  facts,  as  well  as  in  the  questions  of  Jaw 
presented  for  determination,  that  it  is  con- 
venient to  dispose  of  them  by  one  opinion. 

Our  attention  will  be  directed  first  to  caso 
No.  50,  in  which  a  decree  is  sought  to  cancel, 
or  in  the  alternative,  to  reform  tbe  bond  of 
August  24th,  1868,  executed  bv  Durant  as 
principal,  and  by  Griswold  ana  Bradford  as 
sureties,  and  to  restrain  the  defendants  from 
suing  upon  it  in  its  present  form.  The  grant* 
ing  or  refusing  of  such  a  decree  depends,  of 
course,  upon  the  inquiry  whether  the  plain- 
tiif  Griswold  has,  hy  STidenoe  sufficiently 
clear  and  convincing,  manifested  his  riglit 
to  tbe  relief  asked. 

While  in  respect  to  some  matters  there  is 
a  conflict  among  the  witnesses,  certain  facta 
and  circumstances  are  clearly  established, 
and  may  be  summarized  as  fol  lows :  Durant, 
in  August,  1868,  waa  a  citizen  and  resi- 
dent of  New  York.  He  went  to  Newport  for 
a  brief  stay,  and  was  there  on  tbe  mominff 
of  Saturday,  August  22d.  About  noon  or 
that  day  the  suit,  in  which  the  writ  of  n$ 
exeat  issued,  was  oonunenoed  against  him. 
He  was  then  sailing,  with  several  friends, 
in  his  yacht  on  the  high  seas.  The  yacht 
landed  at  tbe  Newport  wharf  shortly  befort 
eleven  o'clock  at  night.  Upon  his  step* 
ping  ashore  he  was  notified  by  two  officers, 
who  had  kept  continuous  watch  for  him 
at  the  wharf  during  the  afternoon,  that 
they  had  a  writ  for  his  arrest — meaning  the 
above  writ  of  ne  exeat — and  that  he  must  go 
to  Jail.  He  accompanied  them  to  that  place, 
one  of  the  counsel  of  Hazard,  Mr.  Peckham, 
following  on  foot  to  the  sberiif*s  office.  In* 
formation  of  the  arrest  having  been  conmiu- 
nicated  to  Mr.  H.  W.  Gray,  also  a  citizen  ol 
New  York,  temporarily  at  Newport,  Uiaft 
gentleman  went  to  Griswold,  who  was  his 
uncle,  and  begged  the  latter  to  go  to  the  Jail 
and  become  bail  for  Durant *s  appearance. 
Griswold  had  only  a  slii^ht  acouaintanoe  with 
Duiant,  never  havine  met  him  until  the 
spring  of  1868,  and  held  no  personal  or  busi- 
ness relations  of  any  kind  with  him.  To 
oblige  his  nephew,  who  was  Durant*s  friend, 
and  merely  as  an  act  of  kindness  and  courtesy 
to  a  stranger  (Griswold  then  resided  in  New- 
port), he  acceded  to  the  request  to  become 
Sail  for  Durant's  appearance  in  court,  and 
for  that  purpose  only  went  to  the  Jail.  Has* 
ard  learned,  a  little  before  eleven  o'clock, 
that  Durant  had  been  arrested  as  he  landed 
from  his  yachts  and  that  owing  to  the  late- 
nees  of  the  hour  the  sheriff  had  taken  him 
directly  to  Jail  instead  of  his  own  office,  "as 
had  been  preyiously  arranged.*  He  went 
immediately  to  the  lodginn  of  one  of  his 
attomeya,  Mr.  Bradley,  and  caused  him  "  to 
go  and  aee  what  could  be  done  to  prever.; 
Uurant  fronr  remaining  in  Jail  over  Sunday ; 
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plicit  confldenoe.    Having  taken  the  oath  re- 

?[Qired  by  the  Statute,  that  he  would,  so 
ar  as  the  daty  deTolTcd  upon  bim,  diU- 
eently  and  honestly  administer  the  affairs  of 
the  association,  and  haying  ascertained  that 
the  executive  oflQcers  were  in  charge  of  the 
bank,  performing  the  duties  bdon^ng  to  their 
respective  positions,  he  did  not.  be  says,  "go 
any  further."  Under  such  circumstances,  and 
as  he  interpreted  the  National  Banking  Act, 
he  felt  himself  "relieved  from  anv  speciflea 
duty."  He  "bad  no  knowledge  of  either  the 
provisions  of  the  by-laws  or  articles  of  associa- 
tion." In  bis  opinion,  if  the  directors  imposed 
upon  the  executive  officers  of  the  bank  the  duty 
01  conducting  its  business,  the  duties  of  direct- 
ors became  thereafter  "nominal."  He  per- 
formed no  duty,  while  be  was  director,  except 
"to  examine  the  reports;"  but  he  made  no  ex- 
amination to  ascertain  their  correctness.  He 
says:  "I  regarded  my  duty  as  ended,  to  a  great 
extent,  when  I  saw  the  bank  was  in  the  same 
charge  that  it  had  been. "  Being  asked  w  hether 
he  went  to  the  bank  and  made  an  examination 
of  its  books,  papers  or  affairs,  he  replied:  "I 
did  not;  I  took  Mr.  Lee's  word  for  it."  When 
asked  in  reference  to  the  enormous  overdrafts, 
made  while  he  was  director  and  whether  he  did 
anything  to  prevent  them,  be  replied:  "I  didn't 
eo  to  the  bank  to  ascertain.  I  left  the  officers 
m  charge  as  I  found  them."  In  response  to 
the  question  whether  from  the  10th  day  of  Jan- 
uary down  to  the  failure  of  the  bank  he  had 
anything  to  do  with  the  affairs  of  the  bank, 
aside  from  holding  ten  shares  of  its  stock,  he 
said:  "I  never  exaooined  its  books  or  affairs, 
and  I  only  examined.'the  reports  which  it  made 
to  the  comptroller,  whose  duty  it  was  to  see 
that  those  reports  were  correct."  He  never  re- 
quested any  of  his  co-directors,  or  any  officer 
of  tbe  bank,  to  call  a  meeting  of  the  bnard  of 
directors,  for,  said  he,  "that  duty  was  devolved 
upon  the  cashier."  Lastly,  and  as  sufficient 
evidence  that  the  directors  al)andoned  to  Lee 
the  absolute  control  of  all  the  iMtnk's  affairs  and 
forbore  to  exercise  tbe  slightest  control  or  super- 
vision over  him  or  them,  only  two  meetinfl;s  of 
the  directors  were  held  from  October  8d,  1881, 
until  the  bank  closed  its  doors  on  tbe  14th  of 
April,  1882,  oter  the  whole  of  which  period  the 
dMoneet  praeHcea  €f  Lee  extended;  one.  Decem- 
ber 12ib,  1881,  for  the  purpose  only  of  passing 
resolutions  relating  to  the  death  of  Charles  T, 
Coit,  and  the  other.  January  10th,  1882,  when 
Spaulding  and  Johnson  were  made  directors. 
One  of  the  by-laws  provided  for  regular  meetp 
ings  of  tbe  board  of  directors  on  the  first  Tues- 
day in  every  month.  But  he  had  no  knowl- 
edge of  such  a  by-law  or  of  any  such  meetings. 
It  IB  plain  from  the  evidence  that  if,  with  his 
long  experience  in  banking  business,  he  had 
given  one  hour,  or  at  the  utmost  a  few  boors' 
time,  in  any  week  while  he  was  director,  to 
ascertain  how  this  bank  was  beinff  managed* 
he  would  have  discovered  enough  that  was 
wrong  and  reckless  to  have  saved  the  associa- 
tion, its  stockholders  and  depositors,  many,  if 
not  all  the  losses  thereafter  occurring.  Upon 
his  theory  of  duty,  the  only  need  for  directors 
of  a  national  bank  is  to  meet,  take  the  req.aired 
oath  to  administer  its  bosiness  diligently  and 
honestly,  torn  over  all  its  afldrt  to  the  control 


of  some  one  or  more  of  its  officers,  and  never 
go  near  the  bank  again,  unless  they  are  notified 
to  come  there  or  until  they  are  informed  that 
there  is  something  wrong.  And  when  it  Is  as* 
certained  that  these  officers  or  some  of  tbem» 
while  in  full  control,  have  embezzled  or  reck- 
lessly squandered  the  assets  of  the  bank,  th» 
only  comfort  that  swindled  stockholders  and 
depositors  have  is  the  assurance,  not  that  th» 
directors  haye  themselves  diligently  adminls* 
tered  the  affairs  of  the  bank,  or  diligently  su- 
pervised the  conduct  of  those  to  whom  its  af* 
fairs  were  committed  by  them,  but  that  they 
had  confidence  in  the  integrity  and  fidelity  of 
its  officers  and  agents,  and  relied  upon  their 
assurance  that  all  was  right  No  bank  can  bo 
safely  administered  (n  that  way.  Such  a  sys- 
tem cannot  be  properly  characterized  otherwise 
than  as  a  farce.  It  cannot  be  tolerated  without 
peril  to  the  business  interests  of  the  country. 

We  are  of  opinion  that  when  the  Act  of  Con- 
gress  declared  that  the  affairs  of  a  national  bank- 
ing association  shall  be  "mam^ed"  by  itsdirec- 
tors,and  that  the  directors  should  take  an  oath  to 
"diligently  and  honestly  administer^  them,  it 
was  not  yitended  that  they  should  abdicate 
their  functions  and  leave  its  management  and 
the  administration  of  its  affairs  entirely  to  ex- 
ecudve  officers.  True,  the  bank  may  act  by 
"duly  authorized  officers  or  agents"  in  respect 
to  matters  of  current  business  and  detail  that 
may  be  properly  intrusted  to  them  by  the  di- 
rectors. But  certainly  Congress  never  con- 
templated that  the  duty  of  directors  to  manage 
and  to  administer  the  fuffafn  of  a  national  bank 
should  be  in  absence  altogether  during  any 
period  that  particular  officers  and  agents  of  tho 
association  are  authorized  or  permitted  by  the 
directors  to  have  full  control  of  its  affairs.  If 
the  directors  of  a  national  bank  choose  to  invest 
its  officers  or  agents  with  such  control,  what 
the  latter  do  may  bind  the  bank  as  between  it 
and  those  dealing  with  such  officers  and  agents. 
But  the  duly  remains,  as  between  the  directors 
and  those  who  are  interested  in  the  bank,  to 
exerdse  proper  diligence  and  iupervision  in 
respect  to  what  may  be  done  by  its  officers  and 
agents.  

As  to  the  degree  of  diligenoe  and  the  extent  [1T0| 
of  supervision  to  he  exerdsed  by  directors, 
there  can  be  no  room  for  doubt  under  the  aa- 
thoritiea.  It  is  such  diligence  and  supervision 
as  tbe  situation  and  the  nature  of  the  bosiness 
requires.  Their  duty  Is  to  watch  over  and 
guaid  the  interests  committed  to  them.  In  fi- 
delity to  thehr  oaths,  and  to  the  oliUgations  they 
assume,  they  must  do  all  that  reasonably  pru- 
dent and  careful  men  ought  to  do  for  the  pro- 
tectioB  of  the  interests  c^  othen  intrusted  to 
tilieir  charge. 

In  respect  to  the  dealings  of  a  bank  with 
others  this  court  has  said:  "Dhreotora  cannot, 
in  lustioe  to  those  wno  deal  with  the  bank,  shut 
their  eyes  to  whatls  goingon  around  Uiem.  It 
is  their  duty  to  use  ordinary  diligence  in  ascer- 
taining the  condition  of  its  DusiniBSs,  and  to  ex- 
ercise reasonable  oontroi  and  iapenrlsion  of  its 
officers.  They  have  something  more  to  do  than, 
fh>m  time  to  time,  elect  the  dBcers  of  the 
bank,  and  to  make  dedantloiia  of  divldenda. 
That  which  they  ought,  Ifj  proper  diUcenoe 
to  haye  known  as  toue  general  oonrse  off  bnsl 
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ntm  In  tba  bank,  they  may  be  pretmned  to 
have  koowD.  in  bbj  oonteet  oetweeD  the  oofpo> 
ratloD  aod  thoee  who  are  Jnttlfled  by  the  dr- 
camitancea  In  dealing  with  Its  offlcera  upon 
the  basis  of  that  ooune  of  budDesa."  Martin 
T.  WM.  110  U.  a  7, 16  [28:  49,  99].  A  rale  no 
less  striDgent  should  m  applied  as  between  a 
banking  association  and  directors  representing 
the  interests  of  stockholders  and  aepositors« 
Subscriptiona  to  the  stock  of  a  banking  associ- 
ation, and  deposits  with  %  are  made  in  relianoe 
npon  Uie  statutory  leqnirement.  which  cannot 
be  dispensed  with,  that  its  affairs  are  to  be 
managed  and  administered  by  a  board  of  di- 
rectors, actine  nnder  oath  and  with  such  dlH- 
fence  as  the  utuation  reqoires. 

In  OuUing  r.  Marlar,  78  N.  Y.  454,  460, 
Okirf  Justice  Church,  dellTeringthe  unanimous 
Judgment  of  the  court,  said:  "A  corpo^ration  is 
represented  by  Its  trustees  and  managers;  their 
sets  are  its  acts,  and  their  neslect  Its  neglect. 
The  employment  of  agents  or  good  character 
does  not  discharge  theur  whole  duU'.  It  is  mis- 
conduct not  to  <K>  this,  but  in  addition  they  are 
required  to  exercise  such  supervision  and  vig- 
ilance as  a  discreet  person  would  exerdse  over 
[ITl  I  ^^  ^^^  affairs.  The  bank  might  not  be  liable 
for  a  single  act  of  fraud  or  crime  on  the  part  of 
an  officer  or  agent,  while  it  would  be  for  a  con- 
tinuous course  of  fraudulent  practice,  especial- 
ly those  so  openly  committed  and  easily  detect- 
ed as  these  are  shown  to  have  been,  ^re  were 
BO  supervision,  no  meetings,  no  examination, 
DO  inquiry."  This  case  was  referred  to,  with 
approval,  in  Preiton  v.  Prather,  187  U.  8.  004, 
014  ^4:788,  7081.  So  in  Hun  v.  Ony,  88  N. 
Y.  (K,  71,  which  involved  the  question  of  the 
degree  of  dfligenoe  to  be  exercised  by  directors 
of  a  savings  bank,  Judge  Earl,  speaking  for 
the  whole  court,  said:  "Fen  persons  would 
be  willing  to  deposit  money  in  savinn  banks, 
or  to  take  stock  in  corporations,  witn  the  un- 
dentanding  that  the  trustees  or  directors  were 
bound  only  to  exerdse  slight  care,  such  as  in- 
attentive persons  would  give  to  their  own  busl- 
neas,  in  the  management  of  the  large  and  im- 
portant interests  committed  to  thnr  hands, 
when  one  deposits  money  in  a  savinn  bank, 
or  takes  stock  In  a  corporation,  thus  devesting 
himself  of  the  immediate  control  of  his  prop- 
erty, he  expects,  and  has  the  right  to  expect, 
that  the  trustees  or  directors,  who  are  chosen 
to  take  his  place  In  the  management  and  con- 
trol of  his  property;  will  exercise  ordinary  care 
and  prudence  In  the  trusts  committed  to  them 
— the  same  degree  of  care  and  prudence  that 
nan  promptea  by  self-interest  generally  exer- 
dse in  their  own  affairs.  When  one  volunta- 
rily takes  the  position  ot  trustee  or  director  of 
a  corporation,  good  faith,  exact  Justice  and 
pobUo  poUpy  unite  In  requiring  of  him  such 
oegrse  of  care  and  prudence,  umI  It  is  a  gross 
breach  of  duty— «ra«sa  negUgeniia^noi  to  be- 
stow them."  Aektrman  y.  Eaieeg,  87  N.  J. 
Sq.  886, 801,  88  N.  J.  Eq.  001,  MO;  United 
6oci€hief  Skakere  yr.  ITiufensoMi,  8  Bush,  000, 
681;  Birn  Siher  Min.  Oo.  y.  iiJraii,  49  Minn. 
106:  UnitsdataieeY.Mean$,42V9A.ntpJ»9, 
mm;  Deiamo  y.  Caee.  181  OL  847, 840, 10  West 
Bepu  680;  Ftng  v.  MiUaudan,  8  La.  668,  001: 
MankMr.  m^nmndbM.  Ban.  Bank.  80  Ya. 
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670, 684;  MutuallBtdg,  F.  d  D.  8o9.  Bank  y. 
Bfeeium,  8  Fed.  Rep.  817. 

The  case  of  OhaHtahU  Oorwration  v.  Sutton, 
8  Atk.  400,  405,  400,  which  Involved  questions 
of  the  liability  of  directors  of  a  corporation  for 
alleged  breaches  of  trust,  fraud  and  misman- 
agement. Is  very  instracttve  upon  this  general" 
sabject  Amons  the  objects  of  the  corpora^ 
tion  was  the  lending  of  money  upon  pledges^ 
etc,  and  banking  with  notes  payable  on  de- 
mand within  the  amount  of  its  stock.  One  of 
the  breachea  of  duty  complained  of  wss  non- 
attendance  by  committeemen  or  directors  upon 
their  employment  While  conceding  that  the 
employment  was  not  one  affecting  the  govern- 
ment, Lard  QhaneeOar  Hardwicle  said:  "I 
take  the  employment  of  a  director  to  be  of  a 
mixed  nature;  it  partakes  of  the  nature  of  a 
pubUo  office,  as  it  arises  from  the  charter  of  the 
crown.  .  .  .  Therefore  committeemen  aro 
most  properly  agents  to  those  who  employ 
them  in  this  trust  and  who  empower  them  to 
direct  and  superintend  the  affairs  of  the  corpo- 
ration. In  this  respect  they  may  be  guilty  of 
acts  of  commissibn  or  omission,  of  malfeas- 
ance or  nonfeasance."  Referring  to  malfeas- 
ance or  nonfeasance  upon  the  pari  of  directors, 
he  said:  "To  instance,  in  non-attendance;  if 
some  persons  are  guilty  of  groas  non-attend- 
ance and  leave  the  management  entirely  to 
others,  they  may  be  guilty,  by  tbis  means,  of 
the  breaches  of  trust  that  are  committed  by 
others.  Bv  accepting  of  a  trust  of  this  sort  a 
person  is  obliaed  to  execute  it  with  fidelity  and 
reasonable  dlflgence;  and  it  is  no  excuse  to  say 
that  thev  bad  oo  benefit  from  It,  but  that  it  was 
merely  honararp,  and  therefore  they  are  with- 
in the  case  of  common  trustees.  Another  ob- 
jection bss  been  made,  that  the  court  can  make 
no  decree  upon  these  persons  which  will  t>e 
Just,  for  it  is  said  every  man's  non-attendance 
or  omission  of  his  duty  is  bis  own  default  and 
that  each  particular  person  must  bear  Just 
such  a  proportion  ss  is  suitable  U>  the  loss  aris- 
ing from  his  particular  neglect,  which  makes 
it  a  case  out  of  tbe  power  of  the  court  Mow, 
if  this  doctrine  should  prevail,  it  is  indeed  tap- 
ing the  axe  ta  the  root  ef  the  tree.  But  if,  upon 
inouiry  before  tbe  master,  there  should  appear 
tone  a  supine  negligence  in  all  of  them,  by 
which  a  gross  complicated  loss  happens,  I  wiU 
never  determine  they  are  not  all  guilty.  Nor* 
will  I  ever  determine  that  a  court  of  equity 
cannot  lay  hold  of  every  breach  of  trust,  let  the 
person  be  guilty  of  it  either  in  a  private  or  pub- 
lic capadty."  8o,  in  Land  Credit  Oo,  rf  Ire- 
land V.  Lord  Fermop,  L.  R  6  Gh.  708.  770, 
Lord  Hatheriey  said:  "I  am  exceedingly  re- 
luctant in  any  way  to  exonerate  directors  from 
performing  their  doty,  and  I  quite  agree  that 
It  is  their  duty  to  be  awake,  and  that  their  be* 
ing  asleep  would  not  exempt  them  from  the 
consequences  of  not  attending  to  the  trasiness 
of  tbe  company.** 

The  observstions  of  l/ord  OkanteUore  Hard- 
wicke  and  Hatheriey  were  referred  to  with 
approval  by  the  Court  of  Errors  and  Appeals 
of  New  Jersey  In  WiUiam  v.  MeKag.  40  N.  J. 
Eq.  180,  801,  where  Okief  Ju$ti^  Beasley, 
speaking  for  the  oouit,  ssid:  "I  entirely  re- 
podlals  the  notkMi  that  this  board  ol  managers 
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authorizing  his  attorney  to  use  his  name 
"for  the  purpose  of  releasing  said  Durant 
from  Jail  until  Monday,  it  being  regarded 
as  very  doubtful  whether  Durant  in  the  short 
time  then  remaining  before  Sunday  would 
be  able  to  provide  the  necessary  bonds.** 

Shortly  after  Griswold,  accompanied  by 
Gray,  reached  the  Jail,  the  two  counsel  of 
Hazard,  namely,  Bradley  and  Peckham,  ar- 
rived there,  and  a  few  moments  later  Gk)ver- 
nor  Van  Zandt  came  in  obedience  to  a  mes- 
sage frpm  Durant,  conveyed  by  Bradford, 
to  act  as  his  counsel.  Hazard,  it  seems,  did 
not  accompany  his  counsel  to  the  lail.  It 
was  now  nearly  twelve  o'clock.  All  who 
were  at  the  Jail  agree  that  they  were  there 
only  because  of  the  arrest  of  Durant  under 
a  writ  commanding  the  sheriff  to  take  bail 
from  him,  in  the  sum  of  $58,785,  that  he 
would  not  go  or  attempt  to  go  into  parts  be- 
yond the  State  without  the  leave  of  the  court, 
and,  if  such  bail  were  not  given,  to  commit 
him  to  and  keep  him  in  Jail  until  he  gave 
bail  of  his  own  accord ;  and,  such  security 
being  taken,  the  officer  was  required  by  the 
writ  to  return  a  certificate  thereof  to  the  court. 
There  is  no  claim  that  anyone  present  was 
ignorant  of  the  terms  of  the  writ,  or  of  the 
extent  of  the  authority  of  the. officer  charged 
with  its  execution.  It  is  further'  agreed  by 
all  the  witnesses  that  there  was  a  conversa- 
tion at  the  Jail  between  the  lawjrers  and 
Durant  as  to  what  could  be  done  in  order 
to  effect  the  latter's  release.  But  in  this  dis- 
cussion or  conversation  Griswold  took  no  part 
whatever.  That  much  is  distinctly  stated 
by  Peckham,  one  of  Hazard's  attorneys  who 
drew  Uie  bond,  and  supervised  the  execution 
of  the  writ  of  ns  exeat,  although  he  savs  that 
the  sureties  could  not  "help  hearing,  if  they 

Said  any  attention."  It  is  equally  beyond 
^. ispute  that  the  object  of  Griswold's  pres- 
ence at  the  Jail  was  well  known  to  Hazard's 
attorneys. 

Just  here  arises  the  difference  among  the 
witnesses  as  to  what  took  place  at  the  Jail. 
Detailing  what  occurred  according  to  his 
recollection  at  that  place,  Peckhimi  savs: 
"When  I  got  to  the  Jail  I  found  there  Judge 
Bradley,  who  had  only  preceded  me  there  hj 
a  minute  or  two;  mj.  Durant,  Charles  C. 
Van  Zandt,  his  counsel ;  Mr.  Griswold,  Dex- 
ter Bradford,  and  a  stranger,  who  was,  I 
J  resume,  Mr.  Gray.  Mr.  Van  Zandt  and 
udge  Bradley  were  already  talking  about  the 
release  of  Mr.  Durant  from  custody.  Judge 
Bradley  said:  'That  is  a  simple  matter. 
Let  him  give  the  bond  called  for  by  the  writ. ' 
rhe  nature  of  that  bond  was  briefly  ex- 
plained. Mr.  Durant  said  that  it  was  out  of 
the  question  for  him  to  give  It ;  that  he 
couldn't  remain  any  longer  in  Rhode  Island : 
that  his  presence  was  absolutely  demanded 
outside  or  the  State,  and  forthwith ;  and  that 
be  must  leave  here  Monday  morning.  It  was 
sugffested  that  he  might  file  his  answer  and 
apply  for  the  discharge  of  the  writ  imme- 
diately ;but  he  said, '  I  know  what  proceedings 
in  court  are,  and  I  can't  remain  here  at  all.' 
It  was  then  proposed  that  he  should  give  a 
bond  in  the  same  amount  marked  In  the  two 
writs  in  the  two  cases,  conditioned  to  abide 
ami  perform  whatever  decrees  the  court  might 


make  against  him  in  those  suits.  The  nature 
of  these  proposed  bonds  was  freely  discussed 
by  Judge  Bradley,  Mr.  Van  Zandt  and  Mr. 
Durant,  and  the  fact  that  they  were  bonds 
which  would  hold  the  principal  and  sureties 
liable  to  pay  money  in  case  Durant  should  not 
perform  any  decree  made  by  the  court  was 
commented  on  bv  Mr.  Van  Zandt  and  Mr.  Da- 
rant.  During  all  this  interview  Judge  Brad- 
ley did  all  the  talking  for  the  oomplainanta. 
and  Mr.  Van  Zandt  and  Mr.  Durant  spoka 
about  equally  for  their  side."  The  same 
witness  states :  "  Mr.  Van  Zandt  having  con- 
ferred with  Mr.  Durant,  and  those  two  hav- 
ing conferred  with  the  sureties — ^I  mean  Mr. 
Griswold  and  Mr.  Bradford— Mr.  Van  Zandt 
then  announced  that  they  would  give  the 
bonds  proposed.  As  it  was  then  very  late, 
it  was  lurther  agreed  that  all  should  meet  at 
my  office  on  the  following  Monday  morning, 
soon  after  midnight,  and  execute  the  papers. 
Besides  these  bonds,  it  was  also  agreed  that  ^^ 
the  resp)ective  counsel  should  sign  an  agree-  t*" 
ment  that  upon  the  bonds  being  executed 
the  writs  of  ne  eaoeai  should  be  absolutely 
discharged.  Just  at  the  close  of  the  inter- 
view Judge  Bradley  addressed  himself  to  all 
present,  saying  that  he  wished  to  make  euro 
that  all  understood  the  arrangement  alike, 
and  he  stated  that  Mr.  Durant  was  to  ffive 
bonds,  with  Mr.  Griswold  and  Mr.  Bradford 
as  sureties,  in  the  sums  marked  in  the  writs, 
to  abide  and  perform  all  the  decrees  of  the 
court  in  the  suit ;  that  counsel  should  sign 
agreements  for  the  discharge  of  the  writs ; 
that  all  should  meet  at  my  office  soon  after 
midnight  Monday  mominff  and  sign  the 
papers;  that  in  the  meantime  Mr.  Durant 
would  go  free  from  custody  upon  his  word 
of  honor; and  he  appealed  to  the  sureties, 
saying:  'We  rely  upon  you,  gentlemen,  to 
see  that  he  attends.  We  then  separated. 
I  prepared  the  papers  and  had  them  lying 
upon  my  table  when  we  met,  pursuant  to 
the  arrangement.  They  were  read.  Mr. 
Griswold  took  an  active  part  at  this  meeting 
and,  I  think,  read  the  papera  for  himseliT 
The  papen  were  signed  without  any  objec- 
tion or  discussion  at  that  time.  Irobably 
we  were  not  together  at  my  office  more  than 
ten  minutes."  Referring  to  the  interview  at 
the  Jail,  Bradley  testified  that  nothing  was 
said,  to  the  best  of  his  recollection  and  belief, 
by  anyone,  conveying  the  idea  that  the  com- 
plainants were  to  obtain  from  the  defendant 
only  a  bail  bond  for  his  appearance ;  and 
that  "  the  terras  of  the  bond  were  expressed, 
so  as  to  exdude  the  idea  that  it  was  merely 
a  bail  for  appearance,  and  to  provide  that  ft 
should  be  a  bond  to  abide  and  perform  tbr 
order  of  the  court"  He  further  said  that  the 
bond  "was  to  be  a  security,"  and  It  was  so 
announced.  In  all  material  respects  his  evi- 
dence was  in  accord  with  the  reoollectioo  of 
Peckham. 

But  there  was  other  Evidence  which  pre- 
cludes our  accepting  the  yersion  of  the  aitair 
riven  by  those  gentlemen.  Gray,  Griswold, 
Durant  and  Van  Zandt,  with  more  or  leas 
distinctness,  but  all  emphatically  state  that 
neither  at  the  Jail  Saturday  night,  nor  at  the 
meeting  before  daylight  on  Monday  morning 
was  there  a  hint,  so^sestion  or  proposition, 
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In  Anj  fonn,  that  Dnrtnt  iboald  girt  bond, 
1  with  •nretiet,  conditioned  that  he  would 
abide  and  perform  the  decreet  that  might  be 
rentlered  in  the  Hazard  luit,  or  that  any  bond 
waa  talked  of  except  one  that  would  make  the 
sureties  respontibie  simply  for  his  appear* 
mnce  in  the  State,  so  as  to  be  subject  to  the 
orders  and  process  of  the  court.  Goyemor 
Van  Zandt  testifies,  touching  the  meeting  at 
the  Jail :  *It  was  proposed  br  Judge  Brad- 
ley that  Dr.  DuraDt  should  give  bond,  with 
two  sureties,  which  should  be  substituted 
for  the  writ  and  the  writ  withdrawn.  I  then 
nndcnrstood  from  the  conTersation  that  the 
bond  was  In  the  nature  of  a  bail  bond,  and 
that  when  the  sureties  delirered  Dr.  Durant 
into  the  custody  of  the  court,  to  either  per- 
form its  orders  and  decrees  personally,  or  to 
•offer  such  penalties  personally  as  the  court 
*  might  impose,  they  would  comply  with  the 
comlitions  of  the  bond.  Nothing  was  said  in 
my  presence  by  any  person  inconsistent  with 
these  Tlews."    Again,  referring  to  what  took 

Slace  at  thetimethe  bond  was  actually  signed, 
le  same  witness  says :  "  A  bond,  prepared 
by  Messrs.  Peckham  and  Bradley,  was  handed 
to  me  as  counsel  for  Mr.  Durant :  there  was 
some  little  discussion  as  to  whether  it  should 
be  made  to  the  sheriff  of  Newport  Counts, 
or  to  the  complainants  In  the  then  suit. 
Judge  Kadley  preferred  the  latter,  and  it 
was  so  done.  I  told  Mr.  Durant  that,  in  my 
opinion,  it  was  a  proper  bond  to  secure  his 
appearance  in  the  suit,  and  the  bond  was 
then  executed.  .  .  .  I  heard  nothing  said 
by  Judce  Bradley  or  Mr.  Peckham,  except 
What  I  nare  already  stated.  I  myaelf  told 
Hr.  Durant  that,  in  my  opinion,  the  Instru- 
ment was,  in  effect,  a  bail  bond."    Further: 

*  There  was  nothing  said  or  intimated  by 
any  person  In  my  presence  or  hearing  on 
that  occasion  to  indicate  that  the  bond  was 

*  security  instead  of  a  surety."  The  state- 
ments of^ Governor  Van  Zandt  are  fully  sus- 
tained by  the  depositions  of  Gray,  Griswold 
and  Dunnt. 

In  Tiew  of  this  mat  preponderance  of  stI- 
denoe  upon  the  side  or  the  plaintiff,  as  to 
what  occurred  at  the  Jail  before  the  separa- 
tion of  the  parties  to  meet  Monday  morning 
for  the  consummation  of  the  business,  the 
eoort  is  not  at  liberty  to  accept  the  account 
(giren  by  the  defendants'  attorneys  of  the  in- 
[^^oi  ^^B^^^^  of  Saturday  night.  And  we  hare  a 
^^^  atrong  oonriction  that  the  recollection  of 
Oriswold,  Gray,  Durant  and  Van  Zandt,  as 
to  that  interriew,  is  sustained  by  all  the  in- 
herent probabilities  of  the  case.  And  in  say* 
f  ng  thia,  we  would  not  be  understood  as  re- 
flecting upon  the  integrity  of  Hazard's  attor- 
neys. The  difference  in  the  recollection  of 
gmtlemen,  in  respect  to  transactions  in 
which  they  took  part,  often  happens  without 
any  reason  to  suspect  that  anr  of  them  would 
intentionally  deriate  from  tine  line  of  abao- 
late  truth.  8udi  differences  existing,  the 
court  can  only  be  guided  by  the  weight  of 
the  eridence,  where  the  witnesses  are  intel- 
ligent, of  equal  credibility  and  had  equal 
opportunities  to  know  what  occurred.  In 
the  flnt  place,  it  ia  not  at  all  probable  that 
Oriswold  would  haye  executed  the  bond  in 
fqeerioo,  as  suraty,  if  ha  had  been  informed 
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or  belieyed  that  it  bound  him  absolutely, 
within  the  amount  specified  in  such  bono, 
for  the  payment  of  any  sum  adjudged  against 
Durant— almost  an  entire  stranger  to  him. 
In  the  next  place,  we  cannot  suppose  that 
the  counsel  who  went  to  the  Jail  to  represent 
the  interests  of  Hazard,  had  any  other  pur- 
pose in  going  there  except  to  see  that  that 
waa  suMtantially  accomplished  which  the 
writ  of  ne  exeat  authorized,  namely,  the  ob- 
taining of  bail  that  would  preyent  Durant*8 
departure  from  the  State  without  the  Icaye 
of  the  court,  and  thus  haya  him,  at  all  times, 
pending  Hazard's  suit,  subject  to  its  right- 
ful power  in  respect  to  any  decree  to  be  ren- 
dered. That  was  eyidently  Bradley's  pur- 
pose, for  according  to  Peckham's  eyidence, 
ne  suggested  that  Durant  <x)uld  effect  bis  re- 
lease by  executing  the  bond  specified  in  the 
writ.  But  when  the  nature  of  sudi  a  bond 
was  explained,  and  it  appeared  that  the  neces- 
sity for  Durant's  being  out  of  the  Btate  on 
Monday  rendered  that  course  entirely  imprac- 
ticable, the  latter  was  then  informed— accord- 
ing to  the  eyidence  of  Peckham— that  be 
could  file  an  answer  and  apply  for  the  dis- 
charge of  the  writ  immediately.  What  was 
meant  by  this  suggestion?  It  could  haye 
meant  but  one  thing,  namely,  that  it  was  in 
the  power  of  Durant  to  obtain  without  ob- 
jection, if  not  of  right,  a  discharge  of  the 
writ,  after  answering,  by  executing  a  bond  fsail 
of  some  kind.  A  wty  arrested  upon  ne  exeat 
may  obtain  the  discharge  of  the  writ,  upon 
motion  or  petition,  and  after  notice,  and  ac- 
cording to  some  authoritiea,  *  it  is  a  matter 
of  course  to  order  the  ne  eceeai  to  be  die* 
charged,  upon  the  defendant's  giying  se* 
curity  to  answer  the  complainant's  bill,  and 
to  render  himself  amenable  to  the  process  of 
the  court  pending  the  litigation,  and  to  such 
process  as  may  be  issued  to  compel  a  perform- 
ance of  the  final  decree.  ...  Or 
where  the  defendant  cannot  procure  such 
security  as  will  satisfy  the  sheriff,  or  if  ha 
wishes  to  leaye  the  State  before  the  termina- 
tion of  the  suit,  he  may  apply  to  the  court 
to  discharge  the  ne  exeat  upon  his  giying 
proper  security  to  answer  and  be  amenable 
to  process.  And  upon  such  application,  the 
court  will  take  such  security  as  it  may  deem 
suflScient,  and  will  discharge  the  sheriff  from 
liability."  8  Barb.  Ch.  Pr.  055,  fi56 ;  MiteheU 
y.  Buneh,  8  Paige,  600,  «21,  8  L.  ed.  1049. 
1050;  Briwt<m  y.  Smith,  6  Paige»  480.  491,  S 
L.  ed.  1078,  1078 ;  MeNamara  y.  Ihe^,  7 
Paige,  889,  844,  4  L  ed.  139,  141.  See  also 
Jacob's  Law  Diet  title  Ne  Exeat  Btgno:  Jekn* 
«m  y.  CUndenin,  0  Gill  A  J.  468,  4SL  In 
OriewM,  PttUianer,  18  R  L  186,  determined 
September  80th,  1880,  Griswold,  by  petition, 
sought  to  be  discharged  from  the  Dond  in 
queation  on  his  orincipal's  placing  himself 
within  the  Jurisdiction  of  Uie  court  and  anb- 
lect  to  its  orders  and  decreea.  He  seems  U> 
haye  proceeded,  in  that  case,  upon  the  ground 
that  he  waa  entitled  of  right  to  the  order 
of  disdiarge  asked.  But  the  Supreme  Court 
of  Rhode  Island  did  not  aooept  that  Tiew, 
obawying  that  it  could  not  regard  *a  bond 
to  abide  and  perform  the  decree  aa  equiyalent 
merely  to  a  oond  to  abide  the  eyent  of  the 
ioit*    Todoaob  thaooortaaid,  wooldba  to 
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Ignore  wholly  the  word  **  perform"  contained  | 
in  the  bond,  which,  upon  its  face,  appeared 
to  be  ^iven  by  agreement  of  the  parties, 
while  it  was  there  said,  and  properly,  that 
the  court  may  require  as  a  condition  of  the 
discharge  of  a  writ  of  ne  exeat,  that  the  re- 
spondent gire  securityto  |>erform  the  decree — 
citing  lM)erU(m  v.  Wilkie,  Ambl.  177,  and 
Atkinson  v,  Leonard,  8  Bro.  Ch.  218— it  was 
conceded  that  "courts  will  generally  dis- 
charge a  writ  of  ne  exeat  upon  the  respondents 
giving  security  to  abide  the  decree  on  the 
earing  of  the  suit. "  If  Durant  had  remai ned 
in  Newport  and,  upon  filing  his  answer,  had 
applied  for  the  discharge  of  the  writ  of  ne 
exeat  upon  his  giving  bond  with  securi^ 
simply  to  abide  the  decree,  and  place  himself, 
when  required,  within  the  Jurisdiction  of 
the  court,  it  is  inconceivable  that  the  state 
court  would,  under  the  circumstances,  have 
denied  his  application.  But  it  was  further 
said  in  that  case — and  this  is  quite  significant 
in  its  bearing  upon  another  question  to  be 
presently  adverted  to— that  **  even  if  the  bond 
m  question  was  to  be  considered  as  having 
lo  other  effect  than  a  bond  to  abide  the  decree 
made  upon  hearing  the  cause,  the  petition 
could  not  be  granted  in  the  present  stage  of 
the  proceedings.  No  final  decree  in  the  cause 
has  yet  been  reached. " 

As,  therefore,  Durant  could  have  filed  his 
answer,  and  conformably  to  the  general  rule, 
have  obtained  a  discharge  of  the  writ  upon 
giving  bond  with  surety,  that  he  woula  be 
amenable  to  the  orders  and  process  of  the 
court ;  as  he  could  not,  consistently  with  his 
engagements,  remain  in  Rhode  Island  long 
enough  to  have  an  answer  prepared,  and  to 
move  for  the  discharge  of  the  writ,  upon 
sufficient  bond  to  be  oy  him  given ;  and  as 
Hazard  and  his  counsel  expressed  a  desire  that 
Durant  should  not  be  held  in  custody  over 
Sunday, — what  more  natural  and  equitable 
than  that  the  parties  should,  by  consent,  bring 
about  tiiat  which  Durant  must  have  under- 
stood from  Bradley  that  he  could  accomplish, 
through  the  orders  of  the  court,  namely,  have 
a  bond  executed  with  surety  compelling  his 
presence  in  the  State  when  required  by  the 
orders  of  the  court,  or  subjecting  bis  sureties 
to  personal  liability  if  he  did  not  render 
himself  amenable  to  its  process?  If  the  sug- 
gestion that  Durant  coald  file  his  answer 
and  apply  to  the  court  for  the  discharge  of 
the  writ  (of  course,  upon  bond  securing  his 
amenability  to  the  process  of  the  court)  had 
been  adopted,  the  plaintiff  would  not  have 
obtained  a  bond  making  the  surety  absolutely 
responsible,  within  Um  penal  sum  named  in 
the  writ  and  bond  for  a  money  decree  against 
Durant.  It  is  therefore  unreasonable  to  sup- 
pose that  the  parties  separated  Saturday  nignt 
nnder  an  agreement  that  Hazard  sht'nud  have 
from  Durant  a  bond  that  would  subject  his 
sureties  to  a  larger  responsibility  than  was  in- 
volved in  the  suggestion  made  that  Durant 
could  obtain  an  <nder  of  court  for  the  dis- 
charge of  the  writ.  On  the  contrary,  it  is 
more  reasonable  to  suppose  that  the  bond 
which  on  Saturday  nisht  was  agreed  to  be 
executed  on  the  next  Monday  morning,  was 
one  that  would  accomplish,  oy  agreement  of 
parties,    precisely  what  HazanTs  attorney 


suggested  that  Durant  might  accomplish  by 
an  order  of  court.  The  agreement  of  the  par- 
ties was  thus  made  to  take  the  place  of  an 
order  of  court,  because  Durant  assured 
Hazard's  attorneys  that  he  could  not  remain 
in  Newport  long  enough  to  make  a  formal 
application  for  the  discharge  of  the  writ 
upon  a  proper  bond. 

We  are  of  opinion  thac  although  the  con- 
dition of   the  bond  in  question  was   that 
Durant  should  **  abide  and  perform  the  ordera 
and  decrees"  of  the  court  in  the  suit  in  which 
it  was  ^iven,  all  the  parties,   according  to 
the  decided  preponderance  of  evidence,   in- 
tended it,  at  the  time,  as  an  instrument  bind- 
ing the  sureties  for  the  appearance  of  tbo 
principal  so  as  to  be  amenable  to  the  process 
and  decrees  of   the  court,   upon  default  in 
which,  and  not  before,  were  they  to  be  lia- 
ble to  pay  the  penalty.    If  the  bond  means  • 
in  law  more  than  that — ^and  counsel   In  this 
court  agree  that  it  does — the  case  is  one  of 
a  mutual   mistake,  clearly  established,   as 
to  the  legal  effect  of  the  instrument.    There 
was  no  mistake  as  to  the  mere  words  of  the 
bond ;  for  it  was  drawn  by  one  of  Hazard *a 
attorneys,  and  was  read  by  Oriswold  before 
signing   it.      But,   according  to  the  great 
weight  of  the  evidence,  there  was  a  mistake, 
on  both  sides,  as  to  the  legal  import  of  the 
terms  employed  to  give  effect  to  the  mutual 
agreement.    In  short,  the  instrument  does  not 
express  the  thought  and  intention  which  the 
parties  had  at  Uie  time  of   its  execution. 
And  this  mistake  was  attended  by  circum- 
stances that  render  It  inequitable  for  the  ob- 
ligees in  the  bond  to  take  advantage  of  it. 
The  instrument  was  drawn  by  one  of  Hazard's 
attorneys,  and  was  presented  and  accepted 
as   embodying    the    agreement    previously 
reached.     Griswold   was  unskilled   in  tlie 
law,  and  took  the  word  **  perform**  as  imply* 
ing  performance  in  the  sense  of  Durant*s  be- 
coming amenable  to  the  process  of  the  court. 
He  had  no  reason — unless  the  recollection  of 
Gray,  Durant,  Van  Zandt  and  himself  as  to 
what  occurred  is  wholly  at  fault — to  doubt     [tS4| 
that  the  bond  expressed  the  real  agreement ; 
especially  if  he  heard  Van  Zandt*s  statement 
to  Durant,  when  the  latter  was  about  to  sign 
the  bond,  that  it "  was,  in  effect,  a  bail  bond.* 
A  court  of  equity  ought  not  to  allow  that 
mistake,  satisfactorily  established  and  thus 
caused,  to  stand   uncorrected,  and  thereby 
subject  a  surety  to  liability  he  did  not  intend 
to  assume,  and  which,  according  to  the  de- 
cided preponderance  of  the  evlaence,  there 
was  at  the  time  no  purpose  to  impose  upon 
him.    While  it  is  laid  down  that  "a  mere 
mistake  of  law,  stripped  of  all  other  circum- 
stances, constitutes  no  ground  for  the  refor- 
mation of  written  contracts,  '*yet"  the  rale  that 
an  admitted  or  dearly  established  misappre- 
hension of  the  law  does  create  a  basis  foe 
the  interference  of  courts  of  equity,  resting 
on  discretion  and  to  be  exercisra  only  in  the 
most  unquestionable  and  fiagrant  cases,  is 
certainly   more  in  consonance  with  the  best 
considered  and  best  reasoned  cases  upon  this 
point,  both  English  and  American.^    Snett 
V.  Atlantic  F,  ^  M,  Tn$,  Co.  98  U.  8.  85, 
90,  92  [25:  62.  54.  551.     1  Story,  £q.  Jor. 
(Bedf.  ed.)§188tfand/;  BtPckMdge  Ron  Ok 
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U  Jhidsim  Iron  Oo.  102  Mass.  45,  48 ;  Under- 
▼.  Broekman^  4  Dana,  309,  816;  Janes 
Oifard,  L.  R  8  Ch.  Div.  779,  791,  792 ; 
▼.  Marcy^  18  Gray,  873,  877 ;  Oreen  v. 
db  K  R,  Co.  12  N.  J.  Eq.  165,  170 ; 
▼.  Knight,  10  Vt.  185,  190 ;  8taU  v. 
Ark.  129 ;  2  Leading  Cases  in  Eq. 
i.   ©79-984 ;  2   Pomeroy's  Eq.  §§  843- 

conclusion  reached  upon  this  branch 

the  case  is  tiie  only  one  consistent  with 

dealing  towu^  those  who  were  willing 

become  sureties  for  the   appearance   of 

If  it   be  not  justified  upon  the 

_  of  mistake  as  to  the  mutual  agree- 

Buperinduced  by  the  conduct  ox  the 

BeeRing  now  to  take  advantage  of  it, 

ooold  be  no  escape  from  the  conclu- 

that  the  taking  of  a  bond  that  made 

irold  absolutely  liable  as  surety,  for  any 

It  adjudged  to  be  due  from  Durant,  and 

greater  than  the  penal  sum  named,  was, 

kr  all  the  circumstances  disclosed,  a  fraud 

_law  upon  him.     If   the  attorneys  of  Haz- 

intended  to  obtain,  by  means  of  a  bond, 

than  he  was  entitled  to  by  such  a  bond 

e  writ  of  ne  exeat  called  for,  and  more 

the  court  would  ordinarily  have  given 

apon  Durant's  application  to  discharge 

writ ;  if  they  intended  to  secure  a  bond 

;  would  make  Griswold  personally  liable, 

tin  the  penal  sum,  for  any  money  decree 

~  against  Durant,  then  a  fraud  was  per- 

fcted  upon  him,  which  entitles  him  to 

";  for  according  to  the  decided  prepon- 

of  the  evidence,  it  must  be  assumed 

Hazard's  attorneys  knew  that  he  signed 

.bond  in  the  belief  that,  pursuant  to  the 

understanding,  it  was  one  to  secure 

It's  appearance,  nothing  more,  and  yet 

tdled  to  inform  him,  at  the  time,  that 

I  diawn  so  as  to  impose  upon  him  a 

larger  responsibility.     Their  silence 

that  question  was,  under  the  circum- 

equivalent  to  a  direct  affirmation  that 

bond  meant  what  Griswold  supposed  it 

In  Tiew  of  what  passed  at  the  jail  on 

vy  night,  their  duty  was,  by  sufficient 

ition,  to  correct  the  misapprehension 

which  he  evidently  laborea.    Besides, 

can  be  no  doubt,  under  the  evidence, 

the  agreement  to  discharge  the  writ  was 

~  without  consultation  with  Griswold. 

of  the  witnesses  states  that  he  was 

about  that  matter,  or  that  he  was 

as  to  the  legal  result  of  an  agree- 

or  order  to  discharge  the  writ.    He  tes- 

that  he  knew  nothing  of  any  such 

It.    So  that,  while  Hazard's  attor- 

■crnirding  to  his  evidence,  was  prepar- 

a  bund  that  would  bind  Griswold  abso- 

jy  to  pay  any  decree,  not  in  excess  of 

that  might  be  rendered  against  one 

almost  a  stranger  to  him,  and  who, 

stated  in  his  bill,  was  then  engaged 

speculations  and  was  in  a  pre- 

BS  condition   pecuniarily,  he    was,  as 

representative    of    Hazard,    under    an 

anent  with  Durant,  of  which  Griswold 

DO  knowledge,  that  the  writ  of  ne  exeat 

Id  be  discluu'ged ;  thus  compelling  the 

f  to  rid£  the  insolvency  of  the  principal, 

^fitting  it  oat  of  his  power,  for  his  own 


protection,  to  surrender  the  principal,  and 
obtain  the  cancellation  of  the  bond,  as,  in 
that  case,  the  surety  might  have  done 
if  the  bond  had  been,  as  he  supposed  it  was, 
one  simply  for  the  appearance  of  Durant. 
The  concealment  of  tnis  agreement  from 
Griswold  was,  under  the  circumstances,  a 
wrong  to  him.  **  The  contract  of  suretyship, " 
says  Mr.  Story,  **  imports  entire  good  faith 
and  confidence  between  the  parties  in  regard 
to  the  whole  transaction.  Any  concealment 
of  material  facts,  or  any  express  or  implied 
misrepresentation  of  such  facts,  or  any  undue 
advantage  taken  of  the  surety  by  the  creditor, 
either  by  surprise  or  by  withholding  proper 
information,  will  undoubtedly  furnish  a  suf- 
ficient ground  to  invalidate  the  contract." 
Again :  "If  a  party  taking  a  guaranty  from 
a  surety,  conceals  from  him  facts  which  go 
to  increase  his  risk  and  suffers  him  to  enter 
into  the  contract  under  false  impressions,  as 
to  the  real  state  of  the  facts,  such  a  conceal- 
ment will  amount  to  a  fraud,  because  the 
party  is  bound  to  make  the  disclosure.  **  1 
Stoiy,  Eq.  Jur.  |§  824,  215.  To  the  same 
effect  are  Frankltn  Bank  v.  Cooper^  86  Me. 
180,  196 ;  Smith  v.  Bank  of  Scotland,  1  Dow. 
272,  292  •  Bailton  v.  Matthews,  10  Clark  &  F. 
934,  94»;  Small  v.  Ourne,  2  Drew.  102,  114; 
Phillips  V.  FoxaU,  L.  R.  7  Q.  B.  666,  672; 
Pidcoek  v.  Bishop,  8  Bam.  &  C.  605 ;  Adams, 
Eq.  §  179.  But  we  do  not  rest  our  decision 
upon  any  ground  of  fraud  in  law  or  fraud  in 
fact.  We  acquit  the  attorneys  of  Hazard  of 
any  desire  or  purpose  to  do  injustice  to  Gris- 
wold, or  to  commit  a  fraud  upon  him.  But 
we  are  constrained,  by  the  settled  rules  of 
evidence,  to  hold,  as  already  indicated,  that 
their  recollection  of  the  circumstances  under 
which  the  bond  of  August  24th  was  executed 
is  materially  at  fault,  and  that  the  alleged 
mistake  is  established  by  convincing  proof. 
But  it  is  said  that  Griswold  was  guilty  of 
such  laches  in  seeking  the  relief  now  asked 
that  he  is  not  entitled  to  the  ^id  of  a  court 
of  equity.  This  position  is  based  prin- 
cipally upon  what  Peckham  says  occurred 
between  him  and  Griswold  in  the  fall  of  the 
year  after  the  execution  of  the  bond.  Peck- 
nam  testifies:  ** About  the  last  of  October 
or  the  Ist  of  November,  1868,  along  that 
time,  I  met  Mr.  Griswold  on  Thames  Street, 
in  Newport,  near  my  office.  He  spoke  of 
this  bond  as  if  it  were  a  bail  bond.  I  said, 
*No;  it  is  a  bond  upon  which  you  may  be 
liable  to  pay  money.  If,  for  example,  the 
court  should  find  a  judgment  against  Durant 
for  any  sum  of  money  and  he  did  not  pay  it, 
you  could  be  held  for  the  amount  named  in 
these  bonds.  *  He  said,  *  Well ,  I  guess  you  are 
right,  but  I  must  see  Durant  about  it.  He 
must  do  something  about  it.  *  I  asked  him, 
•Why,  he  is  rich  enough,  isn't  he?'  and  Mr. 
Griswold  said,  '  Yes ;  he  is  rich  enough,  but 
he  is  reckless,  and  there  is  no  telling  how 
long  such  a  man  may  stay  rich,  and  he  must 
give  me  security.'  I  would  like  to  add  here 
that  I  mentioned  this  to  Mr.  Honey  last 
winter.  Mr.  Honey  said  that  he  was  confi- 
dent, from  conversations  he  had  had  with  his 
client,  Mr.  Griswold,  that  Mr.  Griswold  had 
no  recollection  of  any  such  conversation  with 
me,  and  I  replied  that  if  Mr.  Griswold  did 
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not  recollect  It  I  should  hesitate  about  swear- 
ing to  it,  and  that  I  did  not  think  I  would 
swear  to  it  under  those  circumstances,  and 
that  certainly  I  would  not  like  to  do  so. 
Still  I  have  felt  bound  to  state  it  here,  upon 
further  reflection,  with  these  explanations. " 
If  this  be  a  correct  statement  of  what  passed 
between  PAckham  and  Griswold,  upon  the 
occasion  referred  to,  it  is  significant  as  show- 
inff  that  months  after  the  bond  was  executed 
Gnswold  spoke  of  it  as  a  bail  bond.  His 
declaration,  after  Peckham's  explanation  of 
its  terms,  ''I  guess  you  are  right,"  naturally 
meant  no  more  than  a  courteous  acquiescence, 
without  discussion,  in  the  opinion  expressed 
by  one  learned  in  the  law.  Griswold,  while 
recalling  the  fact  that  he  expressed  to  Peck- 
ham  his  belief  that  it  was  a  bail  bond,  denies 
explicitly  that  he,  on  that  or  any  other  oc- 
casion, ever  admitted  that  it  was  other  than 
a  bail  bond. 

Besides,  there  was  no  absolute  necessity 
for  Griswold 's  moying  In  the  matter  until 
after  some  decree  was  passed  against  Du- 
rant,  and  until  an  attempt  was  made  to  hold 
him  personally  responsible  for  the  amount 
of  the  bond.  He  made  an  effort  in  Oriswold, 
Petitioner.  18  R.  I.  125,  to  be  discharged 
from  his  bond  upon  the  principal's  placing 
himself  withiB  the  jurisdiction  of  the  court. 
But  as  we  have  seen,  the  court,  after  declin- 
ing to  discharge  the  bond,  said  that  even  if 
the  bond  in  question  was  to  be  considered  as 
having  no  other  effect  than  a  bond  to  abide 
the  decree  made  upon  hearing  the  cause,  the 
petition  for  its  discharge  would  not  be  con- 
sidered by  it  until  a  final  decree  was  passed. 
The  Judgment  in  that  case  was  passed  Sep- 
tember 80th,  1880.  Notwithstanding  this 
announcement,  and  doubtless  because  of  th« 
intimation  that  the  bond  meant  more,  in  law, 
than  ho  supposed,  Griswold  commenced  the 
present  suit  more  than  a  year  Ufore  the  decree 
wu  rendered  against  Durant,  and  before  the 
action  at  law  wt$  brought  on  the  bond.  Under 
the  peculiar  circumstances  of  this  case  we 
think  Uie  defense  of  Caches  is  without  sub- 
stantial merit.  Whether  laches  is  to  be  im- 
puted to  a  party  seeking  the  aid  of  a  court 
of  equity  depends  upon  the  circumstances  of 
the  particular  case.  There  are  no  circum- 
stances here  that  would  Justify  a  refusal  to 
mnt  the  relief  asked  because  of  Griswold's 
delay  in  instituting  suit  to  have  the  bond 
canceled  or  reform^. 

In  the  view  the  court  ti^es  of  this  case,  the 
proper  decree  to  make,  if  Durant  were  living, 
would  be  one  reforming  the  bond  of  AugiSt 
24th,  1868,  80  as  to  make  Griswold  liable  for 
the  penal  sum  named  only  in  the  event  that 
the  principal  failed  to  appear  and  become 
sublect  to  the  orders  and  aecrees  of  the  court 
in  the  suit  in  which  the  writ  of  ne  exeat  was 
issued.  But  such  a  decree  would  not  now  be 
appropriate.  Under  the  circumstances,  the 
only  aecree  that  will  accomplish  the  ends  of 
substantial  Justice  is  one  perpetually  enjoin- 
ing the  prosecution  of  any  action,  suit  or 
proceeding  to  make  him  liable  In  any  sum 
on  or  by  reason  of  said  bond. 

We  come  now  to  the  action  at  law.  No.  08, 
In  which  there  was  a  Judgment  against  Gris- 
wold on  the  bond  of  August  24th,  1868,  for 
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the  sum  of  $66,470.  It  is  assigned  for  erroi 
that  the  court  sustained  the  demurrers  to 
the  original  second,  third,  fourth  uid  fifth 

Sleas,  ordered  the  amended  third,  fourth  and 
fth  pleas  to  be  stricken  from  the  files,  and 
denied  the  defendant's  motions,  at  the  trial, 
for  judgment  on  his  eighth  and  ninth  pleas^ 
It  has  been  assumed  in  argument  that  the 
record  in  this  case  substantially  presents^ 
among  other  questions,    the  following :     1. 
Whether  the  bond  of  August  24th,  18^.  was 
not  obtained  by  such  fraud  and  concealment 
as  rendered  it  void  as  against  Griswold.     2. 
Whether  upon  the  face  of  the  record  of  the 
equity  suit  in  which  the  order  or  decree  of 
December  2d,  1882,   was  rendered  the  court 
was  not  without  Jurisdiction  of  the  subject 
matter  of  that  suit,  the  essential  object  of    [Mf< 
which,  it  is  argued,  was  to  administer  the 
affairs,  and  distribute  the  assets  of  a  Penn- 
sylvania corporation,  by  means  of   decrees 
and  orders  oi  a  court  in  Rhode  Island.     8. 
Whether  simple  duress  operating  only  oo 
the  principal  in  the  bond  could  be  taken  ad- 
vantage of  by  the  surety.    4.   Whether  the 
plaintiffs,  notwithstanding  the  stipulation  of 
Griswold's  counsel,  at  the  trial,  that  they 
were  able  to  prove,    under   the   decree    of 
December  2d,  1882,  "an  amount  of  diunage 
in  excess  of  the  penal  sum  of  the  bond  oe- 
clared  on, "  could  maintain  an  action  on  the 
bond  for  that  or  any  other  sum,  until  it  was 
ascertained  and  adjudged  in  Hazard's  equity 
suit  what  distinct  part,  if  any,  of  the  $16,  • 
071,659.07  for  whidi  Durant  was  adjudged 
by  the  Supreme  Court  of  Rhode  Island  to  be 
accountable  to  the  Credit  Mobil  ier  of  Amer- 
ica, actually   belonged,  or  would  be  ulti- 
mately awarded,  to  the  obligees  in  the  bond. 

These  questions  have  been  argued  bv  the 
counsel  or  the  respective  parties  with  signal 
ability,  and  their  importance  is  recognized. 
But  in  view  of  the  present  condition  of  the 
record  of  this  case,  it  is  not  deemed  best  now 
to  discuss  them.  The  ground  upon  which 
the  court  below  ordered  me  amended  pleas  lo 
be  stricken  from  the  files  does  not  appear. 
It  mav  be  that  the  motion  was  treated  as  a 
fonnal  demurrer  (Slocomb  v.  Fowere.  10  R.  I. 
255),  or  was  granted,  because,  in  the  Judg- 
ment of  the  court,  the  amended  pleas  did  not 
materially  change  the  defense  as  presented 
in  the  pleas  to  which  special  demurrers  were 
sustained,  and  were  not,  therefore,  fairly 
embraced  by  the  stipulation  made  by  counsel 
for  their  being  filed. ABut  in  our  Judgment, 
the  amended  pleas  \vere  much  broader,  as 
well  as  more  specific  in  their  averments,  than 
were  the  original  pleas;  and  the  questions 
arising  upon  them  could  have  been  more  ap- 
propriately raised  by  demurrer.  Smith  v. 
Carroll,  17  R.  I.  — ,  July  19th,  1890.  We 
are  the  more  willing  to  make  this  disposi- 
tion of  the  case,  because  of  the  decision  in 
case  No.  50  in  respect  to  Griswold's  liability 
upon  the  bond  sued  on.  In  view  of  what  has 
been  there  said,  the  discussion  of  the  above 
questions  would  seem  to' be  unnecessary. 

The  demurrer  to  the  bill  in  No.  51  was  prop*    rfgoj 
erly  sustained.    The  error,  if  any,  commit- 
ted by  the  Supreme  Court  of  Rhode  Island 
in  not  allowing  the  release,  executed  to  Du- 
rant by  the  receiver  in  the  Pennsylvania  court 
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of  th«  Credit  Mobilier  of  America,  to  be  in- 
terposed as  a  defense  in  the  salt  Inrongbt  by 
Eazard  against  Durant  and  others,  could  not 
be  corrected  by  bill  in  equity,  filed  by  a 
soiety  on  the  bond  of  August  84th,  for  the 
reason,  if  there  were  no  other,  that  the  re- 
lease was  delivered  prior  to  the  Judgment 
in  the  state  court  constituting  the  basis  of  the 
action  at  law' on  the  bond. 

The  demurrer  to  the  bill  in  case  No.  68 
was  also  properly  sustained.  In  that  case  the 
validity  of  the  proceedings  in  the  Supreme 
Court  of  Rhode  Island,  by  Hazard  against 
Durant  and  others,  was  assailed  upon  the 
ground  that  the  bill  in  that  suit  did  not  auffl- 
ciently  show  that  any  effort  had  been  made 
by  Hazard,  the  plaintiff  therein,  and  who 
sued  as  stockholder,  to  procure  corporate 
action  against  Darant  by  the  Credit  Mobilier 
of  America.  It  is  only  necessary  to  sav  that 
this  ground  presents  onlv  a  •:)uestion  of  mere 
error  in  the  judgment  of  the  state  court,  and 
does  not  affect  its  Jurisdiction. 

The  decree  in  $u%t  No,  60  muit  be  recereed, 
with  directions  to  enter  a  new  decree  perpet- 
ually enjoining  the  defendants  therein,  and 
each  of  them,  from  prosecuting  any  suit, 
action  or  proceeding  against  Griswold  on 
the  bond  executed  by  him  on  the  24th  of 
August,  1868,  as  one  of  the  sureties  of 
Thomas  C.  Durant ;  the  deereee  in  eaeee  Nos, 
SI  and  6B  mutt  he  afflrmed;  and  the  judgment 
in  the  actum  at  law.  No,  6S,  mtut  oe  revereed 
with  directions  for  further  proceedings  not 
inconsistent  with  this  opinion.  Griswold  is 
entitled  to  his  costs  in  this  court  in  cases  50 
and  58,  and  the  appellees  in  the  other  cases 
are  entitled  to  their  costs  here  as  against 
Griswold. 

It  ieeocrdered, 

Mr,  Juetiee  Bradlesr  and  Mr,  Justice 
MrBwmr  did  not  participate  in  the  decision 
of  this  case. 

Mr.  Justice  Brown*  dissentiDg : 
I  should  have  no  hesitation  in  announcing 
my  concurrence  in  the  opinion  of  the  court 
in  this  case,  did  it  not  seem  to  me  to  involve 
a  disturbance  of  le^al  principles  which  I  had 
supposed  to  be  well  settled  and  confirmed  by 
reputed  decisions  of  this  court. 
To  entitle  the  plaintiff  to  a  decree,  he  is 
fill  ^^^^^  to  show  either  mistake  or  fraud.  I 
^^^  think  he  has  failed  to  show  either.  There 
was  nothing  unprecedented — scarcely  any- 
thing which  could  be  called  unusual—in  the 
character  of  the  obligation  he  assumed.  The 
bond  was  such  an  one  as  is  proper  to  be  given 
to  obtain  the  discharge  of  a  aefendant  held 
upon  a  writ  of  ne  exeat.  In  treating  of  this 
remedy,  it  is  said  in  Daniel's  OiaDcery  Prac- 
tice, tbat,  "by  the  terms  of  the  writ,  the 
sheriff  is  to  cause  the  party,  personally,  to 
come  before  him,  and  give  sufficient  bail  or 
securitv  in  Uie  sum  indorsed  on  the  writ,  that 
he  will  not  go,  or  attempt  to  go  into  parts 
beyond  the  seas,  without  leave  of  the  court ; 
4md  on  his  refusal,  he  is  to  commit  him  to 
the  next  prison."  It  is  also  said  that  ''the 
•court  will  discharge  the  writ  upon  merits, 
whenever  it  appears,  by  the  circumstances 
of  the  case,  as  aisclosed  by  the  affidavits  upon 

lit  U.S. 


which  it  was  granted  and  the  answer  of  the 
defendant,  either  that  the  plaintiff  has  no 
case,  or  that  the  defendant  is  not  going  out 
of  Uie  Jurisdiction ;  and  this  it  willdo  either 
absolutely,  or  conditionally,— that  is,  upon 
the  defendant's  giving  security  to  abide  and 
poform  the  decree  of  the  court."  8d  Am. 
ed.  1814,  1817.  Emeden  v.  Bogere,  1  Yes.  & 
B.  189 ;  Atkineon  ▼.  Leonard,  8  Bro.  Ch.  218 ; 
Boddam  v.  EOherington,  6  Yes.  Jr.  98 ;  Ar* 
her  V.  Barker.  18  N.  J.  Eq.  105;  MeDonough 
▼.  Oagnor,  18  K.  J.  £q.  849. 

In  Kew  York  it  seems  also  to  be  the  proper 
practice  to  discharge  the  writ  upon  the  de* 
fendant's  giving  security  to  answer  the  plaint- 
iff's bill,  and  to  render  himself  amenable 
to  the  process  of  the  court  pending  the  liti- 
gation. Mitchell  V.  Bunch,  8  Paige,  006,  8 
L.  ed.  1049 ;  McNamara  ▼.  Dwyer,  7  Paige, 
889,  4  L.  ed.  189. 

The  writ  in  this  case  required  Durant  to 
give  sufficient  bail  or  security,  in  the  sum  of 
158,785,  ''that  he,  the  said  Thomas  C.  Du- 
rant,  will  not  go,  or  attempt  to  go  into  parts 
beyond  this  State,  without  the  leave  of  our 
said  court.  **  Durant  was  unwilling  to  give 
this  security,  because,  as  he  said,  it  was  im- 

Seratively  necessary  for  him  to  leave  the 
tate  and  be  in  New  York  on  the  next  Mon- 
day. It  was  therefore  stipulated  between  his 
solicitor  and  that  of  the  plaintiff.  Hazard, 
that  he  should  file  a  bond,  with  surety  in  the 
penalty  marked  in  the  writ  of  ne  exeat,  **to 
abide  and  perform  the  orders  and  decrees  of 
the  court  in  said  cause,  and  thereupon  the 
writ  of  ne  exeat  should  be  discharged.  These 
are  the  exact  terms  of  the  bond  that  was 
repared  and  signed  by  the  plaintiff.  There 
s  some  conflict  as  to  what  took  place  upon 
the  ioterview  on  Saturday  night,  at  which 
it  was  agreed  that  the  bond  should  be  given. 
Plaintiff's  witnesses  assert  that  it  was  uoder- 
stood  that  a  bond  was  to  be  given  for  his  ap- 
pearance before  the  court  when  wanted. 
Upon  tJie  other  hand,  defendant's  witnesses. 
Judge  Bradley  and  Mr.  Peckham,  who,  al- 
though outnumbered  by  the  plaintiff's,  were 
men  of  the  highest  character,  members  of 
the  legal  proiession,  and  understanding 
thorougnly  what  they  were  abodt,  swore  that 
the  nature  of  the  proposed  bond  was  freelv 
discussed  by  Judge  Bradley,  Mr.  Yan  Zandt 
and  Mr.  Durant,  and  the  fact  that  they  were 
bonds  which  would  hold  the  principal  and 
sureties  liable  to  pay  money  in  case  Durant 
should  not  perform  any  decree  made  by  the 
court  was  commented  upon  by  them.  Judge 
Bradley  speaking  for  the  complainants,  and 
Mr.  Yan  Zandt  and  Mr.  Durant  for  them- 
selves. The  sureties  were  present,  although 
it  is  not  claimed  that  they  took  part  in  the 
discussion.  I  do  not  care,  however,  to  at- 
tempt to  reconcile  this  testimony,  or  to  de- 
termine exactly  where  the  truth  lies.  Gris- 
wold himself  admits  that  when  the  bond 
was  prepared  and  submitted  for  his  signature, 
he  r^  it,  and  noticed  the  terms  "abide  by 
and  perform  the  decrees  of  the  court ;"  but 
in  the  absence  of  any  explanation,  he  inferred 
that  it  meant  that  Durant  should  appear  and 
render  himself  subject  to  the  processes  of 
court.  He  does  not  complain  tnat  its  con* 
tents  or  its  legal  effect  were  misstated  to  him, 

691 


E 


[89S] 


960-2^ 


SUPBXMB  COUBT  OF  THB  UnTTBD  8tATB& 


Ooi^  Tkn^ 


or  that  Judge  Bradley  or  Mr.  Peckham,  who 
represented  the  plaiDtiff  in  the  suit,  misled 
him  by  any  false  representations  as  to  its  tenor 
or  purport.  He  apparently  refrained  from 
asking  any  explanation  of  its  meaning,  but 
assumed  himself  to  construe  it,  and  gave  it 
a  different  meaning  from  that  which  the  law 
gave  it.  This,  it  seems  to  me,  is  a  mistake 
of  law,  against  which  equity  will  give  no 
relief.  QHmM,  P^titumer,  18  R.  I.  125 ; 
Hunt  V.  Rausmaniere,  26  U.  8.  1  Pet.  1,  15 
[7 :  27,  33] ;  United  States  v.  Ames,  99  U.  8. 
85,  46  [25 :  295,  301]  ;  Hart  v.  Hart,  L.  R. 
18  Ch.  Div.  670 ;  SneU  v.  Atlantic  F.  d  M, 
Ins.  Co.  98  U.  8.  85  [25 :  52]  ;  2  Pomeroy, 
Equity  Jur.  sec.  848. 

In  PataeU  v.  Smith,  L.  R.  14  Eq.  85.  90,  the 
defendant  endeavored  to  defeat  the  enforce- 
ment of  an  agreement  to  give  a  lease  upon 
the  ground  that  he  was  mistaken  as  to  the 
legal  meaning  and  effect  of  an  important 
provision.  The  master  of  rolls  in  overruling 
the  defense,  said:  **A11  those  cases  which 
have  been  cited  during  the  argument  are  cases 
where  there  was  either  a  dispute  and  doubt 
as  to  the  thing  sold,  or  where  the  words  of 
the  agreement  expressed  certain  things  in  an 
ambiguous  manner,  which  might  be  mis- 
understood by  one  of  the  parties.  In  all 
those  cases  the  court  has  held  that  it  must 
look  at  the  evidence  and  that  if  the  mistake 
is  sufficiently  proved  the  court  will  then  set 
aside  the  agreement.  But  here  the  words  of 
the  agreement  are  quite  certain,  and  the  only 
thing  that  was  not  understood  was  the  legal 
effect  of  certain  words  which  it  contained. 
Now,  that  is  no  ground  of  mistake  at  all. 
It  is  a  question  upon  the  construction  of  an 
agreement  agreed  to  by  everybody  concerned. 

**  In  Eaton  Y,  Bennett,  84  Beav.  196,  a  mar- 
riafl^e  settlement  was  drawn,  as  the  intended 
husband  alleged,  in  a  manner  contrary  to  the 
agreement ;  but  before  the  marriage  he  knew 
its  contents  and  executed  it  under  protest, 
and  reserved  his  rii^ht  to  set  it  aside.  It  was 
held  that  he  could  not,  after  the  marriage, 
•ustain  a  suit  to  rectify  the  settlement,  llie 
master  of  rolls  observed  t^t  **tiie  court,  in 
such  cases  as  these,  only  rectifies  a  settlement 
when  both  parties  have  executed  it  under  a 
mistake,  and  have  done  what  they  neither  of 
them  intended.  Here  the  plaintiff  examined 
the  draft  and  the  settlement  prior  to  its  ex- 
ecution, and  was  perfectly  aware  of  its  pur- 
port. I  think  that  he  cannot  set  it  aside  or 
alter  it  in  this  couit."  Indeed,  It  Is  a  doc- 
trine familiar  to  this  court,  that  in  order  to 
set  aside  an  instrument  for  mistake  it  must 
appear  that  the  mistake  was  mutual,  and  that 
one  party  is  desirous  of  taking  advantage 
of  an  error  into  which  he  himself  in  oonmion 
with  the  other  party  has  fallen.  Beams  ▼. 
I^etD  England  Mut.  M.  Ins.  Ch.  87  U.  8.  20 
Wall,  m,  490  [23:  895,  8961;  StoMridae 
Iron  Ch.  t.  Hudson  Iron  Ch.  102  Mass.  45,  48 ; 
Sawyer  v.  Hovey^  8  Allen,  882 ;  Otrman-Amer* 
lean  Ins.  Ch.  t.  Davis,  181  Mass.  816. 

In  view  of  the  stipulation  that  was  entered 
into  between  the  solicitOTS  for  the  respective 
parties  to  this  suit,  I  do  not  see  how  it  can 
be  claimed  that  there  was  any  mistake  upon 
ttie  part  of  Bradley  or  Psckbaa  as  to  tht 


purport  of  the  bond,  and,  as  httom  ohsene^ 
unless  they  were  parties  to  such  mistike^ 
there  is  no  equity  in  reforming  the  imtn* 
ment  upon  that  ground.  In  addition  to  tki 
the  evidence  must  be  such  as  to  lesfe  h 
reasonable  doubt  In  the  mind  of  the  oont 
as  to  the  existence  of  such  mistake,  and  ia 
my  view,  without  discussing  it  at  lengtk, 
the  testimony  in  this  case  fajls  fir  short  of 
the  re(}uisite  certainty. 

Again :  It  seems  to  me  that  the  defeue  of 
laches  is  complete  in  this  case.  This  boiA 
was  executed  in  August,  1868.  It  is  diowa 
that,  as  early  as  October  or  November  ol  th» 
same  year,  m  a  conversation  between  lb. 
Pcckham  and  the  plaintiff  in  Newpoit,  tka 
character  of  thii|  bond,  as  beins  distinct  torn 
a  mere  bail  bond,  was  called  to  Mr.  Grii* 
wold*s  attention  by  Mr.  Peckham,  who  told 
him  it  was  a  bond  upon  which  be  miclit  bt 
liable  to  pay  money.  In  Mr.  FecuaB^s 
own  words,  he  said :  "  If,  for  example,  At 
court  should  find  a  Judgment  against  DqhH 
for  any  sum  of  money  and  he  did  not  piv 
it,  you  could  be  held  for  the  amoont  bum 
in  these  bonds.  He  said,  '  Well,  I  gnev  jw 
are  right,  but  I  must  see  Durant  about  it 
He  must  do  something  about  it '  Inkid 
him,  'Why,  he  is  rich  enough,  in*t  ter 
And  ^Ir.  Griswold  said,  'Yes,  he  if  lidb 
enough,  but  he  is  reckless,  and  there  ii  ■» 
telling  how  long  such  a  man  may  itaj  rick, 
and  he  must  give  me  security. '  *  Itappey^ 
then,  from  this  testimony,  whidi  ii  pucll* 
cally  uncontradicted,  thuat  withia  tkni 
months  after  the  bond  was  givoi,  the  pbiil* 
iff  was  distinctly  apprised  that  it  vw  a 
bond  for  the  payment  of  money.  He  appen 
to  have  done  nothing  about  It,  howeter,  for 
twelve  years,  when  he  filed  a  petitios  Is 
the  Supreme  Court  of  Rhode  Xslaad  sitisi 
permission  to  surrender  Durant  into  the  ev- 
tody  of  the  court  and  be  relieved  froii  tki 
bond—a  petition  which  the  oout  lefnadti 
grant,  in  this  petition  there  was  "no  itt- 
gestion  of  any  fraud,  imposition  or  tnfifr 
ness  in  obtaining  it,  practiced  by  te  oob* 
plainants  on  the  defendant  or  his  ssretka* 
Orisioold,  Pttitianer,  18  R.  L  Itt,  IM. 

It  was  not  until  after  this  petition  h&dbHi 
denied,  and  an  opinion  intimated  thit  ki 
might  be  bound  to  pay  the  V^^^^^J^^ 
bond  in  the  event  of  a  decree  against  Dmi^ 
that  he  filed  this  bill,  and  for  the  firrt  tint  Nl 
up  that  he  had  been  imposed  upon  in  the  «■ 
ecution  of  the  bond.  In  the  meantias  to 
rant  has  died  and  Hazard  has  lost 
advantage  he  might  have  bad  in  Uie 
of  his  IxKly  in  compliance  with  the 
which  plaintiff  says  ne  imderstood  was  tali 
given  in  discharge  of  the  writ. 

I  cannot  avoia  the  impression  thU  tti 
present  defense  is  an  afteitbonght.  Ia  hq 
view  of  the  case,  I  think  the  pUintifl  tiiki 
to  exercise  that  degree  of  diligenos  vhld 
this  court  said  in  Grymm  y,  fismfcfs,  U  0 
S.  55  [28:  798],  was  necesaaiy  to  entitle 
party  to  rescind  upon  the  ground  of  Biilil 
or  fraud. 

I  think  the  decree  of  the  cooit  bdsfv  I 
right  and  should  be  afflnnedi 
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WAKD  McAllister,  Jb.,  Appt.,  vised  statutes  of  the  United  States/  bus 

V.  pended  him  from  office  until  the  end  of  the 

UNITED  STATES.  ^^^^  session  of   the  Senate,  and  designated 

"Edward  J.  Dawne,  of   Oregon,  to  perform 

iSee  S.  a  Beporter*8  ed.  17i-2QL)  the  duties  of  such  suspended  officer  in   the 

meantime,  he  being  a  suitable  person  there- 
dUM  Judge  qf  Alaska  may  he  suspended  by  for,  subject  to  all  provisions  of  law  applica- 
^rmdeni — after  suspension  not  entitled  to  ble  thereto.  **  Dawne  took  the  prescribed  oath 
sakry— District  Court  qf  Alaskor—Act  qf  of  office  on  the  ^th  of  August,  1885.     Sub- 
Joy  17,  188J^,  sequently,  December  3d,  1885,  the  President,      U'«»J 

by  virtue    of   the   same  Statute,  suspended 

L  The  Prasldent  of  the  United  States  can  suspend  Dawne  and  designated  Laf a vette  Dawson,  of 

•  ftom  office  a  district  Judge  for  the  District  of  Missouri,  to  perform  the   duties  of  the   sus- 

AlMka,  until  the  end  of  the  nejtt  session  of  the  pended  officer,  subject  to  all  the   provisions 

Beoate,  and  if  the  Senate  confirm  another  person  of  law  applicable  thereto.     Dawson  took  the. 

Mwehjudgethesuspension  becomes  permanent;  required  oath  of  office  December  16th,  1885. 

•Ddthe  suspended  Judge  is  notentiUed  after  sus-  Having  been  nominated  and,  by  and  with  the 

.'!?*^'^^®^"^7*     .                 .  ^  advice  and  consent  of  the  Senate,  appointed 

t  TbeDtetrict  Oourt  for  AlasJta  is  not  one  of  the  to  this  position,  Dawson  was  commissioned 

?2L5f«*^?i?°iJ^i,!^Z2^J2?,tr^*^  August  2d,  1886,  for  the  term  of  four  years 

SKtotir             ^^  ^^^^  *^»*  ^^'t®  »^d  ^^^^1  ^^8  successor  should 

-aTI«ActofMayl7,1884,whichllxedthetermof  ^^?ii±*ll!^?il5ri^^^^                         Jh! 

tke  Judge  of  the  District  Court  of  Alaska  at  four  P'?J'T''m  P^^^^^*  J^  }^^'  ,^\  qI«® 

IMn.  did  not  repeal,  but  is  qualified  by  sec.  1768,  ^^^}^  ^^  ^^  ,<>?.  ?«  ^.  ^f  September,  1886. 

'    lev.  BtatM  which  confers  upon  the  President  the  Judge  McAllister,  without  resistance,  va- 

power  of  suspension.  Gated  the  office  on  the  28th  of  August,  1885, 

FNo  288 1  ^^^  received  the  salaiy  up  to  and  including 

Ar9iuiMareh94aS9i.    Decided  May S6, 1891.  that  date ;  after   which  he  did   not  perform 

.  any  of  the  duties  or  exercise  any  of  the  f  unc- 

APPEAL  from  a  Judgment  of  the  Court  of  ^^^J^l  2^  ^^!u  ^^^^^'^5 V  P®    ^}^  fSSfu" 

Claims  dismissing  t  petition  to  recover  a  P"*^^*  ^^^^^  Y^^i^^^^^o^'''^'^^''?^  ^^^' 

ium  due  petitioner  fo?  salary  as  district  judge  1886    and  March   12th,  1886    inclusive,  haa 

fothe  Ifetrict  of  Alaska  from  the  time  he  ^^^  ^^^  P*^?  ^  anyone  aiid  remains  m  the 

IW  suspended  until  his  successor  was  commis-  treas^y  to  the  credit  of   the  proper   appro- 

'  teed  ^der  an  appointment  made  with  the  P"ation.    Judge    Daw^n    has  received  the 

.  idfioe  and  consent  of  the  Senate.    Affirmed.  salary  since  the  latter  date,  except  for   the 

The  facts  are  stated  in  the  opinion.  Pe"od  between  August  6th    1886,  and  Qcp- 

-    Jfotn.  S.  P.  PhilUp..  F.D.  McKmney,  Jf'^ber  2d  1886,  the  salary  for  which  has  not 

Ma  B.  Blair  and  Jos^  K.  McCammon  for  p^*^  P*^^  ^  ^^yo'^®*  ^^*  remaina   in  the 

mdlant.  treasury. 

ifr.Wm.  H.Taft.flbimtor-G«i.,  forap-  The    appellant  has    not  instituted    pra 

Hl]^                                                  '          *^  ceedmgs  of  any  kind  other  than  this  action . 

^^                         —  to  determine  his  right  or  title  to  the  office  in 

M_T^.     «•«       jti        ja.v        11  question  since   August  28th,  1885,  on  which    * 

Jh.  JuH^  Harlan  delivered  the  opinion  ^^y  he  vacated  his  position. 

^tl^^iyM  *       T                      .  .  J  *.  He  claims   by  this  petition  in  this  case, 

Wnd  McAllister,  Jr.,  was  appointed  by  -^3  due  him  for  said  salary  from  the  29th 

^mddent  Arthur,  by  and  witii  the  advice  ^f  August,  1885,  to  the  6th  day  of  September, 

Jd  oops^t  ^,^?^»epate.  to  be  district  iggg   the  sum  of  three  thousand  and  seventy 

]adge  for  the  District  of  Alaska.    His  com-  dollars  " 

iiiidon,  of  date  July  6th,  1884.  authorized  Counsel  for  the  appellant  state  his  conten- 

•ff^*2P®^®!S?*   '«  ^  execute  and  fulfill  ^io^  to  be  (1)  that  he  was  entitled  to  hold 

Jedtttiesof  that  office  according  to  the  Con-  the  office  of  district  judge  for  the  District  of 

tfMon  and  laws  of  the  United  States   and  Alaska  for  four  years  from  July  6th,  1884.  the 

JImfB  and  to  hold  the  said  office,  with  all  date  of  his  commission,  and  until  hissucces- 

J  Je  powers,   mrlvileges  and  emoluments  to  ^^  ^^  appointed  and  qualified;  or,  (2),  in 

lie  wne  of  right  appertaining,      for  the  the  alternative,  that  his  right  to  perform  the' 

I  temof  four  years  from  the  day  of  the  date  duties  and  receive  the  emoluments  of   the       ,,„• 

ijwt  and  until  his  successor  ^^^^^^  be  ap-  ^fflce   continued  until  September  8d.  1886,       ^*" 

C™-??iS^  V    1'  ^^n^^^  ^?  the  oondi-  ^^^^  j^dge  Dawson  qualified,  upon  which 

!Sy*'*S?^J^'^^     *v- 00^^^  took  the  re-  basis  the  amount  due  him  would  be  $3,041.09; 

giBdoathof  office  on  the  28d  day  of  August,  ^^^  (g),  that  he  is,  in  any  event,  entitled  to 

'  ^**'  the  salary  from  the  first  day  after  the  end  of 


fts  United  States  by  section  1768  of  the  Re-  ^^^  him'|221.91. 

^Vom.-^AMtoprem>mUanof  rsTuU^yof  of^^s  ^,^}^tr!^L^^^^ 

molntmentandd^qiujmiatian^andtJuUheaeted  of  these  propositions  may.  toj»mf  ©^^ 

^KklaklsfmisaievUm;  emtlJUiaUeMmceofauthor'  involve  a  decision  of  tJie  first  oi»,  »*  w. P^p- 

^  seefiotetoItewlokY.  Sear8,2:lQL  ^^  to  remark  that  no  question  is  distinctly 

JstoextirapayorcompenaationtoolfkerB^adenoU  raised  by  the  petition  as  to  the  right  Of  the 

to.Unlted  States  v.  Haodaniel,  8:  867.  appellant  to  hold  the  district  Judgwhip  for 
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Alask*  for  the  fall  term  designated  in  his 
commission,  nsmelj,  four  years,  and  until  his 
successor  was  appointed  and  qualified.  He 
sues  only  for  the  salary  from  the  29th  of 
August,  1885,  the  day  succeedins  his  suspen* 
sion  from  office,  to  the  6th  day  ox  Septemoer, 
1^6,  a  few  days  sfter  Dawson  took  the  oath 
of  office. 

The  government  disputes  the  right  of  the 
appellant  to  receive  any  part  of  the  sum  for 
which  he  brings  suit.  Its  defense  rests  upon 
%  1768  of  the  Revised  Statutes.  That  section 
and  the  one  preceding  it  are  as  follows : 

"g  1767.  Every  person  holding  any  civil 
office  to  which  he  has  been  or  may  hereafter 
be  appointed  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  who  shall  have  be- 
come duly  qualified  to  act  therein,  shall  be 
entitled  to  hold  such  office  during  the  term 
for  which  he  was  appointed,  unless  sooner 
removed  by  and  with  the  advice  and  consent 
of  the  Senate,  or  by  the  appointment,  with 
the  like  advice  and  consent,  of  a  successor  in 
his  place,  except  as  herein  otherwise  pro- 
vided. 

"§1768.  During  any  recess  of  the  Senate 
the  rresident  is  authorized,  in  his  discretion, 
to  suspend  any  civil  officer  appointed  by  and 
with  the  advice  and  consent  of  the  Senate, 
except  Judffes  of  the  courts  of  the  United 
States,  until  the  end  of  the  next  session  of 
the  Senate,  and  to  designate  some  suitable 
person,  subject  to  be  removed,  in  his  discre- 
tion by  the  designation  of  another,  to  per- 
form Uie  duties  of  such  suspended  officer  in 
the  meantime ;  and  the  persons  so  designated 
shall  take  the  oath  and  give  the  bond  re- 
quired by  law  to  be  taken  and  given  by  Uie 
suspended  officer,  and  shall,  during  the  time 
he  performs  the  duties  of  such  officer,  be  en- 
titled to  the  salary  and  emoluments  of  the 
office,  no  part  of  which  shall  belong  to  the 
officer  suspended.  The  President  shall,  with- 
in thirty  days  after  the  commencement  of  each 
session  of  the  Senate,  except  for  any  office 
which  in  his  opinion  ouffht  not  to  be  filled, 
nominate  persons  to  fill  ful  vacancies  in  office 
which  existed  at  the  meeting  of  the  Senate, 
whether  temporarily  filled  or  not,  and  also  in 
in  the  place  of  all  officers  suspended ;  and  if 
the  Senate  during  such  session  shall  refuse 
to  advise  and  consent  to  an  appointment  in 
the  place  of  any  suspended  oflfcer.  then,  and 
not  otherwise,  the  rresident  shall  nominate 
another  person  as  soon  as  practicable  to  the 
same  session  of  the  Senate  zor  the  office. " 

These  sections  were  brought  forward  from 
the  Act  of  March  2d,  1867,  regulating  the 
tenure  of  certain  civil  offices,  and  Uie  Act 
of  April  5th,  1869,  amendatory  thereof.  14 
Stot.  480,  chap.  154 ;  16  Stat  6,  chap.  10. 
Byan  Act  of  Congress  approved  Marcn  Sd, 
lft7,  those  sections,  as  well  as  sections  1769, 
1770, 1771  and  1772,  relating  to  the  same  sub- 
ject, were  repealed  subject  to  the  condition 
that  the  repeal  should  not  affect  any  officer 
theretofore  suspended,  or  any  designation, 
nomination  or  appointment  previously  made 
under  or  by  virtue  of  the  repealed  sections. 
24  Stot  500,  chap.  858.  As  the  appointment 
and  suspension  of  Judffe  McAllister  occurred 
prior  to  the  passage  or  the  Act  of  1887,  the 


{^resent  case  is  not  controlled  by  Ito  provis- 
ons,  but  depends  upon  the  effect  to  be  given 
to  the  sections  of  the  Revised  Stotutes  above 
quoted,  interpreted  in  the  light  of  the  Act 
establishing  the  court  of  which  the  appellant 
was  made  Judge  in  the  year  1884.  VfhBt  may 
be  the  powers  of  the  President  over  territorial 
Judges,  now  that  section  1768  is  repealed,  is 
a  question  we  need  not  now  discuss. 

By  an  Act  paraed  May  17th,  1884  (28  Stat. 
24,  chap.  58),  the  territory  ceded  to  tbm 
United  Stotes  by  Russia,  and  known  as 
Alaska,  was  constituted  «  civil  and  Judicial 
district,  with  a  eovemor,  attorney,  Judge, 
marshal,  clerk  and  commissioners,  to  be  ap- 
pointed by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  to 
hold  their  respective  offices  for  the  term  of 
four  years,  and  until  their  successors  were 
appointed  and  qualified.  {^  1,9.  The  third 
section  relates  to  the  court  estoblished  by  the 
Act,  and  is  in  these  words:  *'That  there 
shall  be  and  hereby  is  estoblished  a  dis-  • 
trict  court  for  said  district,  with  the  civil  ..-^ 
and  criminal  Jurisdiction  of  district  oourto  i"^ 
of  the  United  Stotes,  and  the  civil  and  crim- 
inal Jurisdiction  of  district  courts  of  the 
United  Stotes  exercising  the  Jurisdiction  of 
circuit  courts,  and  such  other  Jurisdiction, 
not  inconsistent  with  this  Act,  as  may  be 
estoblished  by  law;  and  a  district  Judm 
shall  be  appointed  for  said  district,  who 
shall,  during  his  term  of  office,  reside  there- 
in, and  hold  at  least  two  terms  of  said  court 
therein  in  each  year— one  at  Sitka,  beginning 
on  the  first  Monday  in  May,  and  the  other 
at  Wrangel,  beginning  on  the  first  Monday  in 
November.  He  is  also  authorized  and  di- 
rected to  hold  such  special  sessions  as  may 
be  necessary  for  the  dispatch  of  the  business 
of  said  court,  at  such  times  and  places  in 
said  district  as  he  may  deem  expedient,  and 
may  'adjourn  such  special  session  to  any 
other  time  previous  to  a  regular  session.  He 
shall  have  authority  to  employ  interpreters, 
and  to  make  allowances  for  the  necessary  ex* 
penses  of  his  court"  By  the  seventh  sec- 
tion, the  general  laws  of  Oregon,  then  in 
force,  were  declared  to  be  laws  of  Alaska, 
80  far  as  the  same  were  applicable,  and  not 
in  confiict  with  the  provisions  of  that  Act 
or  of  the  laws  of  the  United  Stotes.  By  the 
same  section  write  of  error  in  criminal  cases 
were  to  go  to  the  District  of  Alaska  from  the 
United  Stotes  Circuit  Court  for  the  District 
of  Oregon,  in  the  cases  provided  in  chapter 
176  of  the  Laws  of  1879 ;  the  lurisdiction  by 
that  chapter  conferred  upon  circuit  courto  of 
the  United  Stotes  being  given  to  the  Circuit 
Court  of  Oreffon,  and  the  final  ludgmento  or 
decrees  of  said  circuit  aiid  district  oourU 
being  reviewable  by  this  court  as  in  other 


In  view  of  these  and  other  provisions  of 
that  Act,  it  is  clear  that  the  District  Court 
for  Alaska  was  invested  with  the  powers  of 
a  district  court  and  a  circuit  court  of  the 
United  Stotes,  as  well  as  with  general  Juris- 
diction to  enforce  in  Alaska  the  laws  of  Ore- 
gOD,  so  far  as  they  were  applicable  and  were 
not  inconsistent  with  the  Act  and  the  Consti- 
tution and  laws  of  the  United  Stotes. 

But  is  the  court,  thus  established  for  Alas- 
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kft,  one  of  (he  "ooorU  of  the  United  Stetes** 
within  the  meaning  of  section  1768  of  the 
ReTieed  Statutes?  If  it  be,  then  the  Presi- 
dent had  no  anthoritr,  by  that  section,  to  sus- 
pend Judge  McAllister,  and  his  claim  to 
I  ISO]  salarr,  up  ta  at  least,  the  confirmation  by 
the  Senate  <n  the  nomination  of  D»wson, 
is  well  founded.  If  it  be  not,  then  the 
Judge  of  the  Alaska  court  is  not  of  the  class 
excepted  by  that  section,  and  beinff  a  ciyil 
oflloer,  appointed  by  and  with  the  aoTice  and 
consent  of  the  Senate,  was  within  the  very 
terms  of  the  clause  authorizing  his  suspension 
by  ihe  President  during  the  recess  of  the 
Senate. 

An  affirmatiTe  answer  to  the  question  Just 
stated  could  not  well  be  giren  upon  the  theory 
that  a  territorial  court  Is  one  of  those  men- 
tioned in  article  three  of  the  Constitution, 
declaring  that  the  Judicial  power  of  the 
United  States  shall  m  Tested  in  one  supreme 
court,  and  in  such  inferior  courts  as  Congress 
may  from  time  to  time  establish,  the  Judges 
of  which  hold  their  offices  during  sood  be- 
haTior,  receiying,  at  stated  times,  for  their 
eerrioes,  a  compensation  that  cannot  be  di- 
minished during  their  continuance  in  office, 
sod  are  removable  only  by  impeachment 
We  say  this  because  numerous  decisions  of 
this  court  are  inconsistent  with  that  theory. 
To  these  decisions  we  will  now  advert. 

The  leading  case  upon  the  subject  is  Amer- 
ican Ins.  Co.  v.  36$  BaUi  of  OoiUm,  26  U.  8. 
1  Pet.  511,  646  [7 :  242.  25^,  decided  in  1828. 
The  question  there  was  as  to  the  Talidity  of 
a  deme  passed  by  a  court,  consisting  of  a 
notary  and  five  Jurors,  created  by  a  statute 
of  the  Territorial  Legislature  of  Florida, 
whose  powers,  under  certain  Acts  of  Con- 
mss,  extended  to  all  rightful  subjects  of 
legislation,  sublect  to  the  restriction  that 
their  laws  should  not  be  inconsistent  with 
the  laws  and  Constitution  of  the  United 
States.  On  one  side,  it  was  contended  that, 
under  those  Acts,  Jurisdiction  was  vested  ex- 
clusively in  the  superior  courts  of  the  Terri- 
tory created  by  the  Acts  of  Congress  establ  ish- 
ing  a  territorial  ffovemment  in  Florida. 
CSirf  Justice  Marshall,  speaking  for  the  court, 
said :  **  It  has  been  contended  that  by  the 
Constitution  the  Judicial  power  of  the  United 
States  extends  to  all  cases  of  admiralty  sjid 
maritime  Jurisdiction,  and  that  the  whole  of 
this  Judicial  power  must  be  vested  in  'one 
supreme  court,  and  in  such  inferior  courts 
as  Congress  shall  from  time  to  time  ordain 
Itni  '^  establish.'  Hence  it  has  been  argued 
that  Congress  cannot  vest  admiralty  Jurisdic- 
tion in  courts  created  bv  the  Territorial 
Legislature.  We  have  only  to  pursue  this 
subject  one  step  further,  to  perceive  that  this 
provision  of  the  Constitution  does  not  apply 
to  it  The  next  sentence  declares  that  'the 
Judges,  both  of  the  supreme  and  inferior 
courts,  shall  hold  their  offices  during  good 
behavior. '  The  Judges  of  the  superior  courts 
of  Florida  hold  their  offices  for  four  years. 
These  courts,  then,  are  not  constitutional 
courts,  in  which  the  Judicial  power  conferred 
by  the  Constitution  on  the  general  govern- 
ment can  be  deposited.  They  are  incapable 
of  receiving  it  They  are  legislative  courts, 
created  in  virtue  of   the  general  right  of 
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sovereignty  which  exists  in  the  government, 
or  in  virtue  of  that  clause  which  enables 
Congress  to  make  all  needful  rules  and  regu- 
lations respecting  the  territory  belonging  to 
the  United  States.  The  Jurisdiction  with 
which  they  are  invested  is  not  a  part  of  that 
Judicial  power  which  is  defined  in  the  third 
article  of  the  Constitution,  but  is  conferred 
by  Congress,  in  the  execution  of  those 
general  powers  which  that  body  possesses 
over  the  Territories  of  the  United  States. 
Although  admiralty  Jurisdiction  can  be  exer- 
cised in  the  States  in  those  courts  only  which 
are  established  in  pursuance  of  the  third 
article  ot  the  Constitution,  the  same  limita- 
tion does  not  extend  to  the  Territories.  In 
legislating  for  them.  Congress  exercises  the 
combined  powers  of  the  general  and  of  a 
state  government" 

Equally  emphatic  is  the  decision  in  Bennsr 
V.  ^rier.  60  tJ.  &  2  How.  286,  242,  248  [18: 
119,  1281.  The  court,  speaking  bv  Mr. 
Juitice  Kelson,  said  that  the  distinction  be- 
tween the  federal  and  state  Jurisdictions, 
under  the  Constitution  of  the  United  StsAes, 
has  no  foundation  in  these  territorial  govern- 
ments; that  **  they  are  legislative  governments, 
and  their  courts  legislative  courts.  Congress, 
in  the  exercise  of  its  powers  in  the  organiza- 
tion and  govemment'of  the  Territories,  com- 
bining the  powers  of  both  the  federal  and 
state  authorities."  Again,  after  citing  the 
Judicial  clause  of  the  Constitution  (art  8, 
sec  1),  the  court  said :  "Congress  must  not 
only  ordain  and  establish  inferior  courts 
within  a  State,  and  prescribe  their  lurisdio- 
tion,  but  the  Judges  appointed  to  aaminister 
them  must  possess  the  constitutional  tenure 
of  office  before  thev  can  become  invested 
with  any  portion  of  the  Judicial  power  of 
the  Union.  There  is  no  exception  to  this 
rule  in  the  Constitution.  The  territorial 
courts,  therefore,  were  not  courts  in  whicn  the 
Judicial  power  conferred  by  the  Constitution 
on  the  federal  government  could  be  deposited. 
They  were  incapable  of  receiving  it,  as  the 
tenure  of  the  incumbents  was  but  for  four 
years.  26  U.  8. 1  Pet  646  [7:  266].  Neither 
were  they  organized  by  Congress  under  the 
Constitution,  ss  they  were  invested  with 
powers  and  Jurisdiction  which  that  body 
were  incapable  of  conferring  upon  a  court 
within  the  limits  of  a  State?* 

The  subject  next  received  consideration  in 
OUnton  V.  Bnffle^reekt,  80  U.  S.  18  Wall.  484. 
447  [20:  669,  662],  where  the  question  was 
whether  a  law  of  a  Territorial  Legislature, 
prescribing  the  mode  of  obtaining  panels  of 
grand  and  petit  Jurors,  was  obligatory  upon 
Uie  district  courts  of  the  Territorv.  The 
supreme  and  district  courts  of  the  'Territory 
supposed  that  they  were  courts  of  the  Fiited 
States,  and  that  they  were  governed  in  the 
selection  of  Juron  by  the  Acts  of  Congress, 
and  not  by  the  statutes  passed  by  the  'Terri- 
torial Legislature.  In  Its  discussion  of  the 
general  subject  this  court,  speaking  by  Ckirf 
Justice  Cf/ase,  said :    "The  Judges  of  the  Su- 

Ereme  Court  of  the  Territory  are  appointed 
y  the  I^esident  under  the  Act  of  Congress, 
but  this  does  not  make  the  courts  they  are 
authorized  to  hold  oourU  of  the  United  Sutea. 
Tliis  was  decided  long  sines   In  Amcricom 
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Ins,  Co,  V.  S56  Bales  cf  Cotton,  26  U.  8.  1 
Pet.  546  [7:  256J,  and  in  the  later  case  of 
Benner  v.  P<yrter,  60  U.  8.  9  How.  235  [IS : 
119].  There  is  nothing  in  the  Constitution 
which  would  prevent  Congress  from  confer- 
rin;;  the  jurisdiction  which  they  exercise,  if 
the  judges  were  elected  by  the  people  of  the 
Territory  and  commissioned  by  the  governor. 
They  might  be  clothed  with  the  same  author- 
ity to  decide  all  cases  arising  under  the  Con- 
stitution and  laws  of  the  United  8tates, 
subiect  to  the  same  revision.  Indeed,  it 
hardly  can  be  strpp<Med  that  the  earliest 
territorial  courts  did  not  deciae  such  ques- 
tions, although  there  was  no  express  provis- 
ion to  that  effect,  as  we  have  already  seen, 
until  a  comparatively  recent  period.  There 
is  no  8upreme  Court  of  the  United  8tates, 
nor  is  there  any  district  court  of  the  United 
8tates,  in  the  sense  of  the  Constitution,  in 
the  Territory  of  Utah.  The  judges  are  not 
appointed  for  the  same  terms,  nor  is  the 
jurisdiction  which  Uiey  exercise  part  of  the 
judicial  power  conferr^  by  the  Constitution 
or  the  general  government.  The  courts  are 
the  legislative  courts  of  the  Territory,  created 
in  virtue  of  the  clause  which  authorizes  Con- 
g[ress  to  make  all  needful  rules  and  regula- 
tions respecting  the  Territories  belonging  to 
the  United  States." 

In  Hombuekle  ▼.  Toombs^  85  U.  8.  18  Wall. 
648,  655  [21 :  966,  967] ,  tbo  inquiry  was  as  to 
whether  or  not  the  practice,  pleadings,  forms 
and  modes  of  pro^edings  of  the  territorial 
courts,  as  well  as  their  respective  jurisdic- 
tions, were  intended  by  Congress  to  be  left 
to  the  legislative  action  of  the  Territorial 
Assemblies,  and  to  such  regulation  as  the 
courts  themselves  might  adopt.  This  court, 
speaking  by  Mr,  Justice  Bradley,  said :  **  The 
Acts  of  Congress  respecting  proceedings  in 
the  United  States  courts  are  concerned  with 
and  confined  to  those  courts,  considered  as 
parts  of  the  federal  system,  and  as  invested 
with  tiie  judicial  power  of  the  United  States 
expressly  conferred  by  the  Constitution,  and 
to  be  exercised  in  correlation  with  the  pres- 
ence and  jurisdiction  of  the  several  state 
courts  and  governments.  They  were  not  in- 
tended as  exertions  of  that  plenary  municipal 
authority  which  Congress  has  over  the  Dis- 
trict of  Columbia  and  the  Territories  of  the 
United  States.  ...  As  before  said,  these 
Acts  have  specific  application  to  the  courts 
of  the  United  States,  which  are  courts  of  a 
peculiar  character  and  jurisdiction." 

In  Oood  v.  Martin,  96  U.  S.  90,  95  [24: 
841,  8431,  the  language  of  the  court,  speak- 
ing by  Mr,  Justice  Clifford,  was:  "Terri- 
torial courts  are  not  courts  of  the  United 
States  within  the  meaning  of  the  Constitu- 
tion, as  appears  by  all  the  authorities."  So 
in  BeynoUds  v.  United  States,  98  U.  S.  145, 
154  r25:  244,  246],  Ohuf  Justice  Waite, 
speaking  for  the  whole  court,  said:  "By 
section  1910  of  the  Revised  Statutes  the  dis- 
trict courts  of  the  TerritOTy  have  the  same 
jurisdiction  in  all  cases  arisine  under  the 
Constitution  and  laws  of  the  United  States 
as  is  vested  in  the  circuit  and  district  coortt 
of  the  United  States ;  but  this  does  not  make 
them  circuit  and  district  courts  of  the  United 
States.    We  hare  often  so  decided.    They 


are  courts  of  the  territories,  invested  fonone 
persons  with  the  powers  of  the  comts  of  the 
United  States."  Again,  in  The  dtvcfFna- 
ma,  101  U.  S.  453,  460  [25 :  1061,  iM] :  "It 
is  competent  for  Congress  to  make  proridot 
for  the  exercise  of  admiralty  jurudictioii. 
either  within  or  outside  of  the  States;  indii 
organizing  Territories  Congress  may  establuh 
tribunals  for  the  exercise  of  such  iuiisdictioi, 
or  they  may  leave  it  to  the  Legislatore  of  the 
Territory  to  create  such  tribunals.  Conrtiof 
this  kind,  whether  created  by  an  Act  of  Coo- 
gress  or  a  territorial  statute,  are  not,  in  strkt* 
ness,  courts  of  the  United  States ;  or  in  other 
words,  the  jurisdiction  with  whidi  thej  vt 
invested  is  not  a  part  of  the  iudicisl  power 
defined  by  the  third  article  of  the  Coiutitii- 
tion,  but  is  conferred  by  Congress  in  the  exe- 
cution of  the  general  powers  which  the  Init- 
iative department  possesses,  to  make  alfth^ 
needful  rules  and  regulations  respecting  the 
public  territory  and  other  public  property/ 

These  cases  close  all  discussion  here  ai  t» ' 
whether  territorial  courts  are  of  the  cla»  •  ^ 
defined  in  the  third  article  of  the  Coutitii- ' 
tion.  It  must  be  regarded  as  settled  thit 
courts  in  the  Territories,  created  onder  tht 
plenary  municipal  authority  that  Coogntt. 
possesses  over  the  Territories  of  the  United 
States,  are  not  courts  of  the  United  Stato 
created  under  the  authority  ooofemd  bf 
that  article.  And  there  is  nothing  in  eodki 
with  this  view  in  Page  ▼.  BumsHns,  108 U.  S. 
664  [26 :  2681,  where  it  was  held  that  Mctiea 
858  of  the  Revised  Statutes  of  the  Uiited 
States,  relating  to  the  competency  ts  wit- 
nesses of  parties  to  actions  by  or  agaimt ex- 
ecutors, administrators  or  guardians,  applied 
to  the  courts  of  the  District  of  ColambiiM 
fully  as  to  the  circuit  and  district  ooniti  of  tht 
United  States.  That  conclusion  wis  reached, 
not  because  the  courts  of  the  District  o(  Co- 
lumbia were  adjudged  to  be  of  the  cteii 
which  the  judicial  power  of  the  I'Bited 
States  was  vested  by  the  Ccmstitntioe,  M 
because  all  the  Acts  relating  to  the  oobf^ 
tency  of  witnesses,  when  construed  tqtetber. 
indicated  that  that  section  of  the  W^ 
Statutes  applied  to  the  courts  of  the  DiKrid 
of  Columbia. 

For  the  reasons  we  have  stated  It  mutlii 
assumed  that  the  words  **  judges  o(  thi  I 
courts  of  the  United  States,"  in  aection  1W> 
were  used  with  reference  to  the  ncog*!*: 
distinction  between  courts  of  the  Ciittd 
States  and  merely  territorial  or  leglsliUit 
courts. 

This  view.  It  is  contended,  tevotsopDOrtv 
by  the  history  of  congrevloDal  Isgitwi^ 
relating  to  the  orffanisatSon  of  osvts  is  tht 
Territories.  We  do  not  assent  to  this  fnp<^ 
sitioa.  The  Acts  providiDg  for  eoorts  tijkt 
Territories  of  Orleans,  Iowa>  MliiMsrIs,  iM* 
Mexico.  Utah,  Colorado.  Nswada,  DM^ 
and  Axizona,*  fixed  the  tenors  el  oOet  w 
ludges  in  those  Territcnies,  respecUfely.  * 
four  years.    Those  providing  fer  ooorti  ** 

*Orieans  (IBOD,  2  8tat.SSi,  ohap.  SS.ISB  lowidfl^ 
6  8tat»8,6hap.9S,l9;  lltniMsotadiA.t8lM^ 
chap. m, iTTfew  Mexloo OMOl, Stat. «&«£ 
4M 10:  Utah  hm>.  tStat  4BBb  <S^ 
nta)ru8tat.l7i,ohap.8S.^  Nevada (1MI.M( 

m,  ohap.  88, 1 S:  Dakota  (isfik  11  Slat.  SIL  ofi^^ 
•7  and  AriMiia  0809,  IS  Stat.  SH^  etepw  ajT 

141  r.Si 


UM. 


MoAiXtBTMi  T.  UmrxD  Statm. 


171-901 


<he  TerrltoriM  of  HfMourl,  ArkuBU, 
Florida,  Oregon.  Wtsblogton,  Nebisak*. 
Ksosu.  Idalio,  Hontanft,  Wyoming  &nd 
Okliboinii|  Died  the  tenure  of  judges  ftt  four 
JOTS,  w[lli  the  addition,  in  Bome  Ckse*,  ol 
Ute  words.  "udIgsb  tooner  remoTed;"  Id 
otbera,  of  the  wonU,  "unlest  sooner  removed 
by  tbe  Preildent,"  or.  "and  no  longer,"  or 
'Mid  until  their  lucceMon  (ball  be  ap- 
pointed and  quBllOed,"  or  "unleu  tooner 
removed  bj  the  President  vltb  the  consent 
of  the  Senate. "  Of  course,  CongTeaa  would 
not  have  aMumed,  in  the  AcU  providing 
for  coarti  In  the  Territories  named,  to 
limit  the  termi  of  the  Judges .  In  the  modes 
lndiCBl«d,  if  it  had  mpiHMed  that  such  court! 
were  courts  of  the  UnlttMl  Stales  of  the  cius 
defined  In  the  flrst  section  of  article  three  of 
the  Coostltutioa,  the  Judges  of  nbicb  hold, 
beyontt  the  power  of  Congress  to  provide 
otherwise,  during  good  behsvjor.  Nor  is  the 
view  that  courts  In  the  Territories  are  legis- 
lative courts,  as  dlstingulsbed  from  courts 
of  the  United  States,  weakened  by  the  cir- 
cumstance that  Congress,  in  a  tew  of  the 
Arts  providing  for  territorial  courts.  Hied 
the  term*  of  the  office  of  the  judges  of  tboM 
courts  during  "good  behavior/'}  As  Ula 
courts  of  the  Territories  were  not  courts  Uie 


during  good  twhsvior,  It  was  competent  for 
Congma  to  prescribe  the  tenure  of  good  be- 
'  Iinvior,  as  tn  the  Acta  last  referred  to,  or  to 
prescribe,  as  In  tbe  other  Acts  above  referred 
to,  tbe  tenurs  of  four  years  and  no  longer, 
or  four  years  unlen  sooner  removed,  or  tour 
yemrs  nnleia  sooner  reitioved  br  the  Presi- 
dent, or  four  years  unless  sooner  removed  by 
the  President  with  the  consent  of  the  Senate, 
or  four  years  and  until  a  successor  was  ap> 
pointed  and  qualifled.  Tbe  signlUcaace  of 
these  enactments,  as  well  as  of  tbe  Acta  of 
1H«T  and  1W9,  and  of  section  1TS8  of  the  Be- 
vised  Sututea,  Is  Id  tbe  tact  that  Congress 
lisa  nslformly  proceeded  npon  the  theory  that 
tbe  Judges  of  territorial  courts  were  merely 
legtalattve  coiirta,  and  were  not  entitled,  by 
Tirtueot  tbeir  appointment  and  the  Constitu- 
tion ol  tbe  United  Suiea,  to  bold  their  offices 


orRanliatlon  of  sucb  courts.  That  Congress 
when  providing  a  government  for  Alaska  so 
tegarded  them  is  apparent  from  the  fact  that 


tbe  Act  of  Hay  17tb,  1884.  fixed  the  tenure 
of  the  offlca  of  the  Jndge  of  tbe  District 
Court  of  Alasks  at  fonr  years,  and  until  bis 
•uocetaorwaa  appointed  and  qualified.  This 
provlaloQ  did  not  repeal  section  17fi8  of  tbe 


t  irortfaireat  Terrilor;  aim).  1  SoM.  S.  not*  < 

MbHlMlnil  (ITBRi.  1  Btat.  HO.  Chsii.  M.  I  ft  fodlBDi 
inuu.IBtaLM: chap.4t.lt:  UlcblfluJimLlBlai 
IB.  clisp.  ■.  I »  Illinois  nmi,  t  8wt.  04  i£ap.  II 
II;  Ala6ama(1817i.8HUI.>rt.ah>p.n.(l|  WIsoon 
tta  (inS).  t  Stat.  IB,  Ohsp.  U,  1 1. 
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Bevlsed  Statutes;  for  It  was  not  Inconsistent 
with  that  section,  fln  that  the  Alaaka  Act 
roust  be  taken  as  quallQed  by  that  section 
which  confers  upon  the  President  the  power 
of  suspension- 
It  is,  however,  suggMted  that  If  the  words 
except  judgea  of  tM  coorta  of  tbe  United 
States."  in  section  1768  of  the  Revised 
Statutes,  embraces  only  those  that  are  called  .  107, 
constitutional  courts,  as  distinguished  from  L'o<J 
legislative  courts,  It  was  entirely  unnecessary 
to  Introduce  tliem  into  tbe  Statute,  because. 
In  respect  to  the  Judges  of  tbe  former,  the 
Constitution  Itself  makM  tbe  exception. 
This  view  Is  plausible  and  is  not  without 
some  force;  and  yet  it  is  not  sufficient  to 
Justify  the  conclusion  that  Congress  regarded 
Judges  of  territorial  courts  as  upon  the  same 
footing  with  Judges  of  the  courts  of  the 
United  States.  The  Ads  of  1867  and  186S 
Inaugurated  a  new  policy  In  reference  to  civil 
offices  appointed  by  and  with  the  advice  and 
consent  of  tbe  Senate.  Tbe  presumption  must 
be  that  Congress  did  not  overlook  the  numer* 


upon  the  President  the  power  of  tutpetition 
In  respect  to  such  Judges. 

An  elaborate  arKument,  displaying  muck 
thought  and  extended  research  upon  tbe  part 
of  counsel,  has  been  made  In  support  of  ths 

fro  position  that,  npon  general  principles, 
ring  at  the  foundation  of  our  instituliona, 
Out  fudlclal  power  In  the  Territories,  exer- 
cisea  as  It  must  be  for  the  protection  of  llfs, 
'"berty  uid  property,  ought  to  have  the  guar- 
itles  that  sre  provided  elsewhere  within  ilia 
illtical  Jurisdiction  of  the  nation  for  the  in- 
pendence  and  security  of  Judicial  tribunals 
created  by  Congras  under  the  third  article 
of  the  Constitution.  We  have  do  occosIob 
to  controvert  the  soundness  of  this  view,  so 
far  as  it  reata  on  grounds  ot  public  poller. 
But  we  cannot  Ignore  the  fact  that  while  tSs 
Constitution  has,  in  respect  to  Judgea  ot 
courts  lo  which  may  bs  vestnd  tbe  Judicial 
power  of  the  UnlUd  SUtes,  sscnr«d  tbelr  In- 
dependence, by  an  express  provision  that  tbey 
may  hold  tbeir  offices  during  good  behavior, 
and  receive  at  stated  times  a  compensation  for 
their  services  that  cannot  be  diminished  dur- 
ing their  contlouaaoe  In  office,  no  such 
guaranties  are  provided  by  that  Instrument 
in  respect  to  Judges  ot  courts  cr«ated  br  or 
under  tbe  authority  ot  Congress  for  s  Terri- 
tory of  the  United  States.  The  absence  from 
the  Constitution  ot  such  nursntles  for  terri- 
torial Judges  was  no  doubt  dns  lo  tbs  fact  ,---. 
that  the  orgsnIzatloD  of  govenuneota  tor  the  |188] 
Territories  was  but  lempornrr,  and  would  bs 
superseded  when  tbs  Terrltorfss  bscwns  Btstes 
of  the  Union.  Tbe  whole  subject  <rf  Um  or- 
ganization of  territorial  coorta,  the  tenure  br 
which  the  judges  of  such  courts  sImII  hold 
their  ofBco,  the  salary  they  tmsIts,  and  tbs 
manner  In  which  tbey  m^  bs  lemond  or 
snipendsd  fnxn  office,  was  lofi.  by  Os  Ooo- 
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Btitution,  with  Congress  under  its  plenary 
power  over  the  Territories  of  the  United 
States.  How  far  the  exercise  of  that  power 
is  restrained  by  the  essential  principles  upon 
whidi  our  system  of  government  rests,  and 
which  are  embodied  in  the  Constitution,  we 
need  not  stop  to  inquire ;  though  we  may 
repeat  what  was  said  in.  Laie  Uorporatum  of 
Church  cf  JetUB  ChfruX  cf  Latter  Day  Saints 
V.  United  States,  186  U.  S.  1,  44  [84 :  481, 
491]  :  ''Doubtless  Congress,  in  legislating 
for  the  Territories,  wouM  be  subject  to  those 
fundamental  limitations  in  favor  of  personal 
rights  which  are  formulated  in  the  Constitu- 
tion and  its  amendments ;  but  these  limita- 
tions would  exist  rather  by  inference,  and 
the  general  spirit  of  the  Constitution  from 
which  Congress  derives  all  its  powers,  than 
by  any  .express  and  direct  application  of  its 
provisions.  ^  It  is  only  necessary  in  this  case 
to  say  that  those  principles  and  limitations 
are  not  violated  by  a  statute  prescribing  for 
the  office  of  Judge  of  a  territorial  court  a  ten- 
ure for  a  fixed  term  of  years,  or  authorizing 
his  suspension,  in  the  mode  indicated  in 
section  1768,  and  his  ultimate  displacement 
from  office,  after  suspension,  by  the  appoint- 
ment of  someone  in  his  place  by  andjprith  the 
advice  and  consent  of  the  Senate.    \ 

It  has  been  suggested  that  the  conclusion 
reached  in  this  case  is  not  in  harmony  with 
some  observations  of  Chief  Jtutiee  Marshall 
in  Marbury  v.  Madisan,  5  U.  S.  1  Cranch, 
187,  162  [2:  60,  68].  It  was  there  said: 
"Where  an  officer  is  removable  at  the  will 
of  the  executive,  the  circumstance  which 
completes  his  appointment  is  of  no  concern ; 
because  the  act  is  at  any  time  revocable,  and 
the  commission  may  be  arrested,  if  still  in 
the  office.  But  when  the  officer  is  not  remov- 
able at  Uie  will  of  the  executive  the  appoint- 
ment is  not  revocable,  and  cannot  be  an- 
nulled. It  has  conferred  legal  rights  which 
cannot  be  resumed. "  Again :  **  Mj.  Marbury, 
then,  since  his  commission  [as  a  Justice  of 
the  peace  in  tiie  District  of  Columbia]  was 
signed  by  the  President,  and  sealed  by  the 
Secretary  of  State,  was  appointed ;  and  as 
the  law  creating  Uie  office  ^ve  the  officer 
a  right  to  hold  for  five  vears,  independent  of 
the  executive,  the  appointment  was  not  revo- 
cable, but  vested  in  the  officer  lesal  rights, 
whi(^  are  protected  by  the  laws  of  his  coun- 
try." Further:  **It  [the  office  of  Justice  of 
the  peace  in  the  District  of  Columbia]  has 
been  created  by  special  Act  of  Congress,  and 
has  been  secured,  so  far  as  the  laws  can  give 
security,  to  the  person  appointed  to  fill  it,  for 
tYQ  years."  2  Stat.  107,  chap.  15,  %  11. 
Kothmg  in  those  observations  militates,  in 
any  degree,  against  the  views  we  have  ex- 
pressed. On  tiie  contrary,  the  chief  Justice 
asserted  the  authority  of  Conmss  to  fix  the 
term  of  a  Justice  of  Uie  peace  In  the  District 
of  Columbia  beyond  the  power  of  the  Presi- 
dent to  lessen  it  bv  his  removal,  or  br  with- 
holding his  commfssion  after  his  appointment 
has  been  made,  pursuant  to  an  Act  of  Con- 
gress, by  and  with  the  advice  and  consent  of 
toe  Senate,  and  after  the  commission  has  been 
signed  by  the  President  and  sealed  by  the 
Secretly  of  State.  So,  in  the  present  case, 
while  Congress  fixed  the  term  of  office  of  the 


district  Judge  for  Alaska  at  four  yesn,  uA 
until  his  successor  qualified,  itdidiowitboal 
modifying,  and  merefore  in  view  d  tke 
Statute  then  in  force,  giving  the  Pta^doft 
power  to  sutpend,  in  his  discretion,  soy  dvU 
officer  (other  than  Judges  of  the  couits  of  tke 
United  States)  appointed  by  him,  with  tbe 
advice  and  consent  of  the  Senate,  until  tbe 
end  of  the  next  session  of  that  body.  The 
decision  in  the  present  case  is  a  reoognitioi 
of  the  complete  authority  of  Congren  over 
territorial  officers,  in  virtue  of  "  those  genenl 
powers  which  that  body  possesses  over  die 
Territories  of  the  United  States,"  as  JKvkry 
V.  Madison  was  a  recognition  of  tbe  power  a 
Congress  over  the  term  of  office  of  a  iuttioe  of 
the  peace  for  the  District  of  Columbia. 

It  was  insisted  at  the  bar,  that  a  territorial 
Judge,  appointed  and  commissioned  for  • 
given  number  of  years,  was  entitled,  of  right, 
to  hold  his  office  during  that  fdm,  ^^Jp^ 
only  to  the  condition  of  good  behavior,  iiii 
view  was  not  rested  up<Hi  any  qiecifle  ekoK 
of  the  Constitution,  but  was  supposed  to  be 
lustifled  by  the  genius  and  spirit  of  oar  free 
Institutions,  and  the  principles  of  the  cob- 
mon  law.  This  argument  fails  to  give  doe 
weig:ht  to  the  fact  that,  in  legislating  for  the 
Territories,  Congress  exereiaea"  the  coabisei 
powers  of  the  general  and  of  a  atats  goffoi* 
ment."  Will  it  be  contended  that  a  9am 
of  the  Union  might  not  provide  by  ill  taoMkr 
mental  law,  or  By  legislative  eaactmeitsit 
forbidden  by  that  law,  for  the  waasmiiim 
of  one  of  its  Judges,  by  its  governor,  otil 
the  end  of  the  next  session  of  its  LegJslstaw? 
Has  Congress,  under  "the  general  riglit  of 
soveroignty"  existing  in  tbe  govenunest  of 
the  United  States  as  to  all  matters  coBUDittcd 
to  its  exclusive  control,  including  tbe  ink- 
ing of  needful  rules  and  regulations  retpect- 
ing  the  Territories  of  the  tlnited  States,  iij 
less  power  over  the  Judges  of  the  Territortei 
than  a  State,  if  unrestrained  bj  its  ows  0^ 
ganio  Law,  might  exercise  over  Judges  of  ite 
own  creation?  If  Congress  may— and  it  it 
conceded  that  it  may— prescribe  a  given  Boa* 
ber  of  years  as  the  term  of  oiBce  St  a  territo- 
rial judge,  we  do  not  perceive  why  it  evBOt 
provide  that  his  appointment  shall  bo  m^ 
Ject  to  the  condition  that  he  nuy  bs  iu>- 
pended  by  the  President,  until  tbe  end  of^ 
next  session  of  the  Senate,  and  displm 
altogether  by  the  appointoMot  of  sosn  ^ 
in  his  place,  by  andf  with  the  advice  m 
consent  of  that  body.  The  principles  of  list 
tenure  and  good  'behavior  estabiiibed  f* 
Judges  of  courts,  in  whidi  the  Constitstka 
vests  the  Judicial  power  of  the  United  Mi^ 
"to  be  exercised  in  correlation  with  lbs  ^ 
ence  and  Jurisdiction  of  the  ssveiml  iM» 
courts  and  govemmenta,*  haa  no  applierti«i 
to  courts  that  are  incapable  of  reoeifiil 
the  Judicial  power  conferred  1^  tbeOoaitin- 
tion,  and  which  cease  to  exist,  as  tsRittfiv 
or  legislative  courts,  when  the  TeRiW 
becomes  a  State. 

Judge  McAllister  olaims  the  salaiy  spf^ 
taining  to  the  office  of  Judge  of  the  IMftrKt 
Court  for  Alaska  from  the  date  he  vai  i^ 
pended  until  Dawson  was  ooHmisrin*^ 
under  an  appointment  made  with  the  sdm 
and  consent  of  the  Senate.    Ths  ^Mm^' 
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prenl J  forbidi  the  allowance  of  tbia  claim ; 
for  it  provides  that  the  officer  who  may  be 
•oapenaed,  in  yiitue  of  iti  proTiiiona,  snail 
not,  during  the  suspension,  receire  the  sal- 
[£91]  arj,  bat  thai  the  salary  and  the  emoluments 
of  the  office  shall  belong  to  the  person  per- 
forming in  his  stead  the  duties  oi  the  office. 
Judge  McAllister  accepted  the  office  in  ques* 
tion  subject  to  the  provisions  of  section  1768, 
because,  not  being  inconsistent  with«  it  nas 
not  repealed  by  the  Alaska  Act ;  and  as  there 
is  no  ground  for  holding  the  Statute  to  be 
invalid,  and  as  his  office  was  not  of  the  class 
excepted  from  the  operation  of  its  provisions, 
there  is  no  foundation  for  his  claim  to  the 
salary. 

It  is  insisted  that  the  appellant  is  entitled 
to  claim,  at  least,  the  salary  from  the  end  of 
the  session  of  the  Senate,  August  7th,  1886, 
until  September  8d,  1880,  on  which  day  Daw- 
son took  the  oath  of  office  under  his  commis- 
sion of  date  August  dd,  1886.  This  conten- 
tion rests  upon  tne  eround  that  Dawson's  au- 
thority to  act  as  Judge  under  his  appointment 
in  place  of  Dawne,  suspended,  ceased  when 
the  Senate  closed  its  session  of  1886-86.  It 
is  a  sufficient  answer  to  this  suggestion  to  say 
that  when  the  Senate  conflrmea  the  nomina- 
tion of  Dawson — which  must  have  b^eu  prior 
to  August  2d,  1886 — and  his  commission  was 
signed  and  sealed,  the  suspension  of  Judge 
McAllister  became  permanent.  If  the  Senate 
had  adjourned  without  acting  upon  that  nom- 
ination a  different  question  would  have  been 
presented. 

ThsJwIffmitU  €f  tks  (hurt  tf  Olaim$  di9* 
wUmngtMs  petition  (23  Ot  CI.  818)  i$  qfirwud. 

Mr.  Juitici  FUld,  dissenting: 

I  am  unable  to  ame  with  the  majority  of 
the  court  in  the  Judgment  in  this  case,  or  in 
the  reasoning  upon  which  that  Judgment  is 
reached ;  ana  I  will  state  briefly  the  grounds 
of  my  conclusion. 

On  the  5th  of  July,  1884,  the  appellant, 
Mr.  McAllister,  was  appointed  by  the  Presi- 
dent, **by  and  with  tne  advice  and  consent 
of  the  Senate,  district  Judge  for  the  District 
of  Alaska,  to  execute  and  fulfill  the  duties 
of  that  office  according  to  the  Constitution 
and  laws  of  the  United  States,  and  to  have 
and  hold  the  said  office  with  all  the  powers, 
privileges  and  emoluments  of  the  same  of 
[IMQ  right  appertaining,"  for  the  term  of  four 
/ears  from  that  date,  and  until  his  snooessor 
should  be  appointed  and  qualified,  subject 
to  the  conditions  prescribed  by  law. 

The  office  to  which  the  appellant  was  thus 
appointed  was  one  of  great  power  and  respon- 
sibility. 

The  district  oonit  over  which  he  was  to 
preside  was  invested  not  only  with  the  civil 
and  criminal  Jurisdiction  usually  exercised 
by  the  district  courU  of  the  United  SUtes, 
but  also  with  the  Jurisdiction  in  such  cases 
exercised  by  the  circuit  courts  of  the  United 
States.  28  8Ut  chap.  58,  sees.  8  and  0. 
The  duties  which  devolved  upon  him,  there- 
fore, required  qualities  of  a  nigh  order.  It 
is  not  evMi  suggested  thai  he  did  not  possMS 
them. 

He  took  the  oath  of  oAoe  on  the  28d  of 
August   following   the   appointment,    and 
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entered  upon  its  duties,  which  he  discharged 
until  the  28th  of  August,  1885.  During  Uiis 
period  no  complaint  was  made  of  his  want 
of  ability  as  a  judge,  or  of  official  integrity, 
or  of  the  manner  in  which  he  performed  his 
duties.  But  on  the  21st  of  July,  1885,  and  so 
far  as  appears  by  the  record,  wiUiout  notice 
to  him,  or  any  complaint  being  made  against 
him,  and  without  any  indication  of  what 
was  forthcoming,  he  was  summarily  sus- 
pended  from  his  office  by  the  President^  in  the 
following  notice: 

"Executive  Mansion, 
"Washington,  D.  C,  July  21, 1885. 
"Sir :  You  are  hereby  suspended  from  the 
office  of  district  ludge  for  the  District 
of  Alaslu,  in  accordance  with  the  terms  of 
section  1768  of  the  Revised  Statutes  of  the 
United  States,  and  subject  to  all  provisions 
of  law  applicable  thereto. 

''Grover  Cleveland. 
"To  the  Hon.  Ward  McAllister,  Jr.,  Dis- 
trict Judge  for  the  District  of  Alaska,  Sitka, 
Alaska." 

It  was  the  President's  will  that  this  incum- 
bent should  cease  to  act,  and  so  far  as  the 
record  discloses  that  was  all  there  was  of  it. 
His  will  was  deemed  sufficient,  in  his  esti- 
mate of  the  law,  to  take  a  Judicial  officer 
charged  with  the  great  duties  mentioned,  a 

tudge  of  a  court  of  record  created  by  the 
Jnited  States,  from  the  exercise  of  his  Judi- 
cial functions.  On  the  same  dav  he  pro- 
ceeded to  fill  the  office  by  the  appointment  of 
Edward  J.  Dawne,  of  Oregon,  to  discharge 
its  duties  until  the  end  of  the  next  session 
of  the  Senate. 

There  have  been  several  instances  where 
the  power  to  remove  a  Judicial  officer  of  a 
court  of  the  United  States  in  one  of  the 
Territories  has  been  exercised  by  the  Presi- 
dent ;  but  the  legal  right  to  do  so  has  never 
been  brought  directly  to  the  test  of  Judicial 
decision  in  this  court.  The  two  cases  whidi 
presented  the  question  are  United  8tate$  v. 
Outhrie,  58  U.  &  17  How.  284  [15:1021: 
and  Unit^  8taU$  v.  FUMsr,  100  U.  8.  148 
[27 :  885] ;  but  they  went  off  on  other  jrrounds. 
In  the  first  case,  the  chief  Justice  of  Minnesota 
Territory  had  been  removed  before  his  term 
of  office  had  expired.  Two  years  afterwards 
he  applied  for  a  mandamus  against  the  Secre* 
tvy  of  Uie  Treasury  to  require  him  to  pay 
his  salary.  This  was  refused,  as  there  had 
been  no  appropriation  to  pay  the  claim.  In 
the  secona  case,  the  claimant  had  been  chief 
Justice  of  Wyoming  Territory.  At  the  time 
of  appointment  his  salary  was  $8,000  per 
annum,  which  was  subsequently  reduced  to 
^600.  He  brought  suit  for  the  difference ; 
but  he  had  accepted  the  reduced  salary  in  full 
compensation  for  his  services,  and  on  that 
ground  his  suit  failed. 

My  obiection  to  the  power  eaercised  by 
the  President  in  this  case  arises  from  the 
nature  of  the  Judical  offica  when  held  by  a 
Judge  of  a  court  of  recoid,  and  from  its  ooo- 
flict  with  the  tenure  of  the  oAoe  conferred 
by  the  law  under  whidi  the  appellant  was 
appointed.  1st  The  idea  essentially  ^per- 
taining to  and  Involved  in  tbejodidal  otBco 
is  thatlts  exerdse  must  be  fvse  from  vsatfaint^ 


[198) 


174-201 


SUFBCME  COUBT  OP  THB  UhITKD  BTATHL 


Oct.  Tbd^ 


without  apprehension  of  removal  or  suspen- 
sion or  otner  punishment  for  the  honest  and 
fearless  disdiarge  of  its  functions  within  the 
sphere  of  the  Jurisdiction  assigned  to  it.  No 
one,  in  my  Judgment,  under  our  system 
of  law,  can  be  appointed  a  Judge  of  a  court 
of  record  having  jurisdiction  of  civil  and 
criminal  cases,  to  hold  the  office  at  the  pleas- 
ure and  will  of  another.  No  such  doctrine 
has  been  maintained  in  Ensrland  since  the 
Statute  of  18  William  IIL ,  dbapter  2, "  for  the 
further  limitation  of  the  crown  and  better  se- 
curing of  the  rights  and  liberties  of  the  sub- 
ject, "  passed  in  1700,  one  of  the  great  Acts 
which  followed  the  revolution  of  1688.  Pre- 
viously to  that  period  most  of  the  judges  of 
tlie  higher  courts  held  their  offices  during 
the  pleasure  of  the  crown.  Although  in  some 
instances  their  commissions  were  issued  to 
them  during  good  behavior,  yet  it  was  within 
the  power  of  the  crown  to  prescribe  the  ten- 
ure of  the  office.  This  power  exerted  a  most 
baleful  influence  upon  the  administration  of 
justice,  destructive  of  private  rights  and  sub- 
vorsive  of  the  liberties  of  the  subject.  In  po- 
litical accusations,  to  use  the  language  of  Mr. 
Justice  8tor^,  it  must  often  have  produced, 
wliat  the  history  of  the  times  shows  actually 
occurred,  ''the  most  disgraceful  compliances 
with  the  wishes  of  the  crown,  and  the  most 
humiliating  surrender  of  the  rights  of  the 
Accused."  DeLolme,  in  his  History  of  the 
Euglish  Constitution,  states  that  before  the 
year  1688  subserviency  to  the  crown  was  so 
general  in  state  prosecutions  that  it  ceased 
til  most  to  attract  public  indignation. 

After  the  Statute  of  18  William  m.,  which 
Chancellor  Kent  speaks  of  as  in  the  nature 
of  a  fundamental  charter,  imposing  further 
limitations  upon  the  crown  and  adding  fresh 
securities  to  the  rights  and  liberties  of  the 
subject,  commissions  to  judges  of  the  courts 
of   record  could  no  longer  be  held  at  the 

gleasure  of  the  crown,  durante  bene  placito, 
ut  they  continued  during  the  good  behavior 
of  the  judges  guamdiu  bene  ee geeserint.  They 
were  only  removable  afterwards  by  the  king, 
upon  the  address  of  both  Houses  of  Parlia- 
ment, although  their  commissions  expired 
with  the  death  of  the  reigning  monarch. 
This  latter  condition  was  changed  by  the  Act 
of  1  George  lU.,  so  that  thereafter  their 
commissions  should  not  then  expire  and  that 
full  salaries  should  be  secured  during  their 
continuance.  This  chanee  was  produced 
upon  the  special  recommendation  of  the  king, 
who  on  that  occasion  made  a  declaration, 
which  Story  says  is  worthy  of  perpetual  re- 
membrance, that  "he  look^  upon  the  inde- 
pendence and  uprightness  of  the  Jud^  as 
essential  to  the  impartial  administration  of 
justice;  ha  one  of  the  best  securities  of  the 
rights  and  liberties  of  his  subjects,  and  as 
most  conducive  to  Ihe  honor  of  the  crown.* 
2  Story  on  Const,  g  1608. 

Since  that  period  no  Judge  of  a  cour^  of 
record  in  Eneland  except  the  Lord  Chancellor 
(and  of  this  exception  we  will  presently 
speak)  could  be  removed  or  suspended  from 
Ills  office  by  the  crown,  except  upon  the  ad- 
dress of  both  Houses  of  Parliament,  a  limi- 
tation upon  the  exercise  of  the  power  which 
always  secures  to  the  accused  a  notice  of  the 
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grounds  of  complaint,  and  a  hearing  qm 
their  truth  and  sufficiency.  This  ccindiaf 
of  permanency  during;  good  bdbaTior  is  tfct 
office  of  judges  of  the  courts  of  record  itaov 
a  part  of  the  settled  public  law  of  Eoglaai 
The  great  Statutes  referred  to  were  paael 
long  before  our  Revolution,  and  qualifled  thi 
existing  law  of  the  Englii^  kingdom  ud 
its  dependencies  as  to  the  cooditions  npoi 
which  the  judicial  office  in  courts  of  reooid 
could  be  held.  The  law  thus  modified  tha 
constituted  a  part  of  the  public  or  oomoMi 
law  of  this  country.  Whoever  is  here  clottei 
with  a  Judicial  office,  which  empowen  Ua 
to  judge  in  any  case  affecting  the  life,  liberty 
or  property  of  the  citizen,  cannot  be  n- 
strained  from  the  fearless  exercise  of  itsdntia 
bv  any  apprehension  of  removal  or  suspei- 
sfon,  in  case  he  should  come  athwart  the  win 
or  pleasure  of  the  appointing  power.  I  cm- 
not  believe  that  under  our  Constitution  aid 
system  of  government  any  Judicial  offlcs 
invested  with  these  great  responsibilitiet  en 
hold  his  office  subject  to  such  arbitrur  eoa- 
ditions.  In  my  judgment  good  bebtvior 
during  the  term  of  his  appointihent  ii  thi 
only  lawful  and  constitutional  C4Xiditto  Ii 
the  retention  of  his  office. 

The  tenure  of  the  Lord  Chancellor's  oflke  Ii 
somewhat  different,  and  thouffh  dependat 
more  or  less  on  the  iileasure  ox  the  crowa  m 
to  the  duration  of  his  term,  he  Is  seeoni 
absolute  independence  in  his  Judicial  dutiik 
Originally  the  LordChanoellor  was  an  ecclal 
astic,  the  keeper  of  the  king's  coosclcHik 
and  exereiscd  power  in  his  name,  chiefly  la 
ecclesiastical  matters.  When  the  neteiHf 
of  his  being  an  ecclesiastic  was  changed  m 
was  the  king's  counsellor  as  befoie,  shI  Is 
now  a  member  of  his  cabliMt,  and  gcDsaPf 
retires  from  office  with  his  associates  wpm 
the  change  in  his  park's  ascendaiicy.  Bs 
has  both  a  political  ana  Judicial  chuMM^ 
participating  In  the  public  measures  of  goi^ 
emment  and  performing  Judicial  fnnctloH  li 
the  court  of  chanceiy  and  In  tbe  Hmm  rf 
Lords  when  sitting  as  a  oooit  of  appsilk 
But  no  interference  Is  erer  attempM,  tf 
would  be  tolerated,  with  his  independsMi 
as  a  Judicial  officer,  by  reason  of  the  polttl» 
cal  functions  which  he  also  dlschaiges.  As 
public  sense  of  the  necessity  ef  wSdk  lidSi 
pendence  now  prevailing  in  England  b  m 
powerful  as  the  most  positiTe  enactafliL 
There  is  no  such  union  of  political  and  Jadl* 
cial  functions  In  any  officer  In  this 
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and  the  relation  of  'the  chancellor  la  B|^ 
land  to  the  government  In  no  leqwet  iSw, 
the  importance  of  an  independeat  ttnnm^ 
office  by  judges  of  courts  of  reooid  la  ""^ 
country  during  the  prescribed  period.cf 
terms. 

Whenever  this  principle  has 
garded  it  has  aroused  deep  and  geaaial  M(j 
nation.    Among  the  repeated  Injuries  Mi 
usurpations  of  the  king  of  Oreal  Britri^j 
whicn  our  fathere  declared  Just  graoid  ftt; 
separation  from  the  mother  coantry,  «■  tt** 
he  had  "made  Indies  depeodcBt  iim  I 
will  alone  for  the  tenure  of  their  oAoi  i 
the  amount  and  payment  of  tbeir  satarii 
This  was  one  of  the  wrongs  which  oar  Mi 
submitted  to  *a  candid  world*  as  Jnstftyk 
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the  people  of  the  United  States  in  withdraw* 
ing  from  the  English  nation  and  establishing 
Cor  themselves  a  new  form  of  government. 

When  the  Constitation  of  the  United  States 
was  framed,  the  Convention  took  special 
care  to  prevent  the  possibility  of  the  commis- 
flion  of  such  a  wrong,  under  the  new  govern- 
ment to  be  created,  by  embodying  In  that 
instrument  the  declaration  tliat  '  The  Judges, 
both  of  the  supreme  and  inferior  courts,  shall 
hold  their  oflfces  during  good  behavior,  and 
shall,  at  stated  times,  receive  for  their  servi- 
ces a  compensation,  which  shall  not  be  di* 
minished  during  their  continiuuice  in  office.* 
Art.  in.  sec.  1. 

This  provision  was  only  the  expression  of 
a  principle  that  had  become  the  established 
law  of  all  English  speaking  people.  When 
the  Constitution  was  under  discussion  before 
the  country  previous  to  its  adoption  this  ar- 
ticle received  special  attention.  The  writers 
of  The  Federalist  published  several  articles 
on  the  subject,  which  were  widely  read  and 
discussed.  One  of  them.  No.  78,  written  by 
Mr.  Hamilton,  is  directed  especially  to  the 
tenure  of  office  of  the  judjg^es.  He  says: 
^The  standard  of  good  behavior  for  the  con- 
tinuance in  office  of  the  judicial  magistracy 
is  certainly  one  of  the  most  valuable  of  the 
modem  improvements    in    the  practice  of 

f government.  In  a  monarchy  it  is  an  excel- 
ent  barrier  to  the  despotism  of  the  princ4 , 
in  a  republic  it  is  a  no  less  excellent  barrier 
to  the  encroachment  and  oppression  of  the  rep- 
resentative body.  And  it  is  the  best  expe- 
dient which  can  be  devised  in  any  govern- 
ment to  secure  a  steady,  upright  and  impar- 
tial administration  of  the  laws." 

And  again,  after  stating  that  the  judiciary 
Is  the  weakest  of  the  three  departments  of  the 
government,  and  that  though  oppression  may 
now  and  then  proceed  from  the  courts  of 
justice,  he  says:  "The  general  liberty  of 
the  people  can  never  be  endangered  from  that 
quarter ;  I  mean  so  long  as  the  judiciary  re- 
mains truly  distinct  from  both  the  legislative 
and  the  executive.  •  For  I  agree  that '  there 
is  no  liberty  if  the  power  oi  judeing  be  not 
separated  from  the  legislative  and  executive 
powers.'  And  it  proves,  in  the  last  place, 
that  as  liberty  can  nave  nothing  to  fear  from 
the  judiciary  alone,  but  would  have  every- 
thing to  fear  from  its  union  with  either  of 
tho  other  departments ;  that  as  all  the  effects 
of  such  union  must  ensue  from  a  dependence 
of  the  former  on  the  latter,  notwithstanding 
a  nominal  and  apparent  separation ;  that  as, 
from  the  natural  feebleness  of  the  judiciary, 
it  is  in  continual  jeopardy  of  being  over- 
powered, awed  or  influenced  bv  its  co-ordi- 
nate branches ;  and  that  as  nothing  can  con- 
tribute so  much  to  its  firmness  and  Independ- 
ence as  permanency  in  office,  this  quality 
may  therefore  be  justly  regarded  as  an  indis- 
pensable ingredient  in  its  constitution,  and, 
in  a  great  measure,  as  the  citadel  of  the  pub- 
lic justice  and  the  public  security." 

It  is  contended  that  because  courts  estab- 
lished in  the  Territories  are  not  the6ourts  to 
which  the  Constitution  has  reference  they  are 
not  therefore  courts  of  the  United  States  in 
any  sense,  and  that  their  judges  are  bereft 
of  that  independence  which  is  deemed  so  es- 

141  U.  a«  Book  85 


sential  in  the  Judges  of  the  courts  under  the 
Constitution.  But  it  seems  to  me  that  in 
this  contention  the  character  of  the  Judicial 
office  is  entirely  overlooked.  The  courts  for 
the  Territories,*  though  not  permanent  like 
the  courts  referred  to  in  the  Constitution, 
are  courts  of  the  United  States ;  they  are  ere* 
ated  by  the  laws  of  the  United  States; 
and  are  designed  to  give  Uiat  security  and 
protection  in  the  enforcement  of  the  private 
rights  of  the  inhabitants  of  Uie  Territories 
which  the  courts  in  the  States  are  empowered 
to  give  to  their  citizens,  bi-side  exercising 
some  of  the  powers  of  the  federal  courts. 
Their  judges  are  appointed  by  the  same  au- 
thority, by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  and  are  secured 
their  compensation  from  the  treasury  of  the 
United  States.  They  enforce  the  laws  of 
the  United  States,  and  from  their  judgment 
and  decree  an  appeal  lies  to  this  oourt.  Al- 
though differing  in  the  period  prescribed  for 
their  terms,  they  are  clothed  with  many  of 
the  powers  and  perform  man^  of  the .  duties 
which  the  judges  of  the  United  States  ap- 
pointed within  the  States  perform  there. 
The  same  learning,  integrity  and  ability  are 
required  of  them ;  the  same  necessity  for  in- 
dependence and  freedom  from  apprchension 
of  executive  or  legislative  interfcrcnre  with 
the  performunce  oi  their  duties  exists  with 
reference  to  tbem  as  exists  with  reference  to 
all  judges  appointed  under  the  Constitution. 
It  is  true  that  in  many  cases  the  two  kinds 
of  courts,  those  existing  in  the  States  created 
under  the  Constitution  and  those  created  by 
Congress  and  existing  in  the  Territories  are 
mentioned,  and  they  are  distinguished.  Thus 
in  American  ln$.  Co,  v.  356  Sales  of  Cotton, 
26  U.  S.  1  Pet.  611  [7:242],  CliUf  J^iatiu 
Marshall,  s{)eaking  of  the  courts  of  the  Terri- 
tory of  Florida,  says :  **  They  are  not '  consti- 
tutional courts,'  but  are  'legislative  courts,* 
created  in  virtue  of  the  general  right  of  sover- 
eignty which  exists  in  the  government,  or  in 
virtue  of  that  clause  which  enables  Congress 
to  make  all  needful  rules  for  the  territory  of 
the  United  States."  All  this  decision  affirms 
is  that  the  judges  of  those  courts  do  not  de- 
rive their  existence  from  the  Constitution, 
for  if  they  did  they  would  hold  their  office 
during  good  behavior  for  life,  and  the  term 
of  it  could  not  be  otherwise  limited  by  Con- 
gress. 

Similar  language  is  also  lound  in  other 
cases,  some  of  which  are  cited  in  the  opinion 
of  the  court ;  but  this  does  not  show  that  thev 
are  not  courts  of  the  United  States,  though 
created  for  the  Territories.  The  fact  that 
they  exercise  a  peculiar  jurisdiction  and  are 
created  for  the  Territories  does  not  change 
their  character  as  courts  of  the  United  States. 

In  Hunt  V.  Paiao,  46  U.  S.  4  How.  589  [11 : 
1116],  a  judgment  had  been  rendered  in  the 
Court  of  Appeals  of  the  Territory  of  Flor- 
ida, in  the  year  1844.  After  Florida  became 
a  State  its  Legislature  ordered  the  records  of 
that  court  to  be  transferred  to  the  custody  of 
the  clerk  of  the  Supreme  Court  of  the  State. 
Speakingof  this  suoject,  Chitf  Justice  Taney 
said:  "The  Territorial  Court  of  Appeals 
was  a  court  of  the  United  States,  and  the 
control  of  its  records  therefore  belongs  to 
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the  general  goyernment,  and  not  to  the  state 
authorities;  and  it  rests  with  Ck)ngre8S  to 
declare  to  what  tribunal  these  records  and 
proceedings  ^all  be  transferred;  and  how 
these  Judgments  shall  be  carried  Into  execu- 
tion, or  reviewed  upon  appeal  or  writ  of 
error." 

When  a  Territofy  becomes  a  State,  the  rec- 
ords of  the  courts  of  the  Territory  are  trans- 
ferred to  the  new  state  courts  and  to  the  fed- 
eral courts  respectively ;  the  judicialproceed- 
inirs  existing  in  the  courts  of  the  Territory 
being  continued  by  federal  law  in  the  respec- 
tive state  and  federal  courts,  according  to 
the  questions  Involved  and  the  citizenship 
of  the  parties. 

2d.  But  assuming  that  judicial  offices  in 
the  Territories  may  be  held  subject  to  the 
will  of  the  creating  power;  that  is,  assum- 
ing that  Congress  may  provide  that  the  in- 
cumbent may  be  removed  or  suspended  from 
his  office  during  the  prescribed  term  at  the 
pleasure  of  the  rresi dent, — the  Statute  creat- 
ine the  office  of  District  Judge  of  Alaska 
and  prescribing  his  term  has  not  attached  to 
it  an^  such  conditions.  It  declares  that  the 
district  judge  shall  hold  his  office  for  the 
term  of  four  years  and  until  his  successor  is 
appointed  ana  qualified.  To  assert  that  the 
Iresident  can  remove  the  incumbent  or  sus- 
pend him  from  his  office  without  the  direc- 
tion or  permission  of  Oongress,  is  to  affirm 
that  he  is  superior  in  that  respect  and  may 
disregard  its  enactments  at  pleasure.  And 
more,  it  is  to  affirm  that  Congress  cannot 
prescribe  the  term  of  an  office  created  by  it, 
which  no  one  would  pretend. 

The  President  placed  the  authority,  which 
he  assumed  to  exercise  in  suspending  the  ap- 
pellant  from  his  office,  upon  section  1768  of 
the  Revised  Statutes.  The  part  of  that  sec- 
tion upon  which  reliance  is  had  is  as  follows : 

**§  1768.  During  any  recess  of  the  Senate 
the  President  is  authorized,  in  his  discretion, 
to  suspend  anv  civil  officer  appointed  by  and 
with  the  advice  and  consent  of  the  Senate, 
saxept  jtuigeti  cf  the  eourU  of  the  United  State$, 
until  the  end  of  the  next  session  of  the  Sen- 
ate, and  to  designate  some  suitable  person, 
subject  to  be  removed,  in  his  discretion,  by 
the  designation  of  another,  to  perform  the 
duties  or  such  suspended  officer  in  the  mean- 
time ;  and  the  person  so  designated  shall  talce 
the  oath  and  give  the  bond  required  bv  law  to 
be  taken  ana  given  by  the  suspended  officer, 
and  shall,  dunne  the  time  he  performs  the 
duties  of  such  officer,  be  entitled  to  the  salary 
and  emoluments  of  the  office,  no  part  of 
which  shall  belong  to  the  officer  suspended.* 

I  do  not  understand  how  the  language  in 
this  section,  **  except  Judges  of  the  courts  of 
the  United  States,"  can  be  construed  to  ap- 
ply only  to  Judges  of  courts  created  under 
the  Constitution.  Why  should  the  excep- 
tion, if  thus  limited,  have  been  inserted  at 
all  7  It  is  not  pretended,  and  never  has  been, 
that  such  Judges  could  be  suspended  or  re- 
moved br  the  rtesidcnt  It  is  very  plain  to 
me  that  it  was  intended  to  meet  the  posi- 
tion, which  had  been  advanced  in  some 
quarters  that  Judges  of  the  courts  of  the 
united  States  In  the  TBrritories  were  sabject 


to  be  removed  or  suspended  by  the  President 
equally  with  other  officers.  Otherwise  then 
is  no  assignable  cause  for  its  insertion. 

For  these  reasons,  therefore,  first,  that  the 
Judicial  office  in  question  was  to  be  held  by 
the  incumbent  during  good  behavior,  for  the 
term  prescribed,  and  second,  that  section  1768 
upon  which  the  suspension  was  founded,  ex- 
pressly excepts  the  judges  of  the  courts  of 
the  United  States  from  suspension  by  the 
President,  and  that  exception  includes  all 
judges  of  all  courts  established  under  the 
laws  of  the  United  States,  whether  those 
courts  perform  their  -judicial  duties  within 
the  States  or  within  the  Territories,  I  dissent 
from  the  judgment  of  the  majority  of  the 
court  in  this  case. 

I  am  authorized  to  state  that  Mr.  Juitic$ 
Ctrmy  and  Mr,  Justice  Brown  concur  in  thie 
dissent. 


PAOIPIO   NATIONAL  BANK  OP  BOS- 
TON, IHff.  in  3rr., 

9. 

MARY  J.  BATON. 
(Bee  8.  a  Beporter*B  ed.  2S7-C84.> 

Tnerease  cf  capital  Hock  of  bank  is  valid  ihemgh 
part  of  it  is  not  subscribed— when  subscriber  to 
stock  cannot  repudiate  it  and  recover  hack  iko 
money  paid—certificate  cf  stock,  when  not  me- 
ceesary — what  is  valid  subscription  to  stoch^- 
when  one  becomes  a  stockholder, 

L  When  dfreotora  of  a  Dattonal  bank  vote  an  Id- 
erease  of  tts  capital  stook  and  five  tts  ttookbolder* 
the  right  to  take  the  new  stock,  the  fact  that  eom* 
of  the  new  stock  li  not  taken  li  not  sufflelaot 
ground  for  a  partkmlar  stockholder  to  repudiate 
his  new  stock  taken  b7  him  and  recover  back  from 
the  bank  the  amount  paid  therefCr. 

S.  The  tnorease  In  the  capital  stock  of  a  bank  i» 
yalid  though  part  of  the  proposed  Increase  Is  not 
taken;  the  Increase  maj  be  reduced  to  the  amount 
actually  taken  and  paid  In  with  the  approval  of 
the  oomptroUer  of  the  currency. 

8b  The  ftust  that  a  person  who  takes  and  pays  fOr 
stock  In  a  bank  did  not  caU  for  and  take  his  oer^ 
tUlcate  of  «tock  does  not  make  any  difference  em 
to  his  status  as  a  stockholder. 

4.  One*s  actually  going  or  sending  to  a  bank  and 
electing  to  take  shares  of  Itsstock  and  paying  for 
It  In  cash  and  receiving  a  receipt  for  payment  of 
subscription  li  equivalent  to  a  subscription  to  thm 
stock  In  writing,  and  makes  him  a  stockholder. 

ft.  A  person  becomes  a  stockholder  by  subscribing 
for  stock,  paying  the  amount  to  the  company,  or 
Its  proper  olllcer,  and  being  entered  on  the  stock 

Nora.— jU  to  ehorter  or  hy-kNOtcif  corporaCioM,  •» 
Co  tnmsfer  cf  SUkH;  Hen  on  stock  fot  debt  dm  hir 
itoeMkoktors.  see  ncCs  to  Ualoo  Bank  of  George- 
town V.  Laird,  4:  ML 

.^(orlflAtCoptodOsitook;  HoMso/plsdffitcf 
see  fioU  to  Andsnoo  v.  Philadelphia 
Oo.  SB:  4781 

jis  Co  pr«r«rrid  itook,  «t  iMMc;  H0M8  ef  ksldirs  ef • 
see  note  to  Warren  v.  King,  AT:  16S. 

Am eojidiiclarv potmcmof  dfrsctofi;  ftilr  oowCraflts 
anddMl<fi0SipaAeorporot<oiis.see  noCs  to  Koehler 
V.  Black  Blver  FsUs  Iron  Co.  IT:  SW. 

At  to  ifidleidiiql  Hohflttgfl/  i<cdltfcoldiri  for  asfw 
poroU  debts,  see  note  to  Hatch  v.  Dana,  Me  SW. 
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book  M  A  ttoekhokler;  a  eerttikmte  It  not  m 
wuj  to  be  deltToned  to  bim. 

[No.  289.] 
Argiud  March  iS,  f 4,  ii^l.    Bedded  May  tS. 

180t 

r\  ERROR  to  the  Supreme  Judicial  Court 
of  tbe  SUte  of  Manachuaetts  to  reriew  a 
judffmeot  fof  plaintiff  in  an  action  to  recoTcr 
back  money  wbicb  she  had  paid  for  new  stock 
of  a  National  Bank.    BevermL 

Tbe  facts  are  stated  in  tbe  opinion. 

Mr.  A.  A.  RaBB«j»  for  plaintiff  in  error: 

The  increased  capital  stock  of  |4(ll,800  was 
legal  and  Talid. 

Jklano  V.  Butter.  118  U.  a  887  (80:  261). 

Tbe  only  event  which  would  Justify  a  reclaim 
of  the  money  would  be  a  resultant  siock  which 
was  illegal,  as  was  the  case  in— 

Aminean  Tube  Warke  t.  Boet^n  Maeh.  Oo, 
189 Mass.  11;  Beedr.  Boeton  Mach,  Oo.  1  New 
Sng.  Rep.  772.  141  Mass.  464. 

Tbe  stockholders  cannot  be  allowed  to  gain- 
say the  Talldity  of  the  increase  and  their  own- 
ership. 

Caeey  t.  QaXU^  94  U.  8.  878  (24:  188);  PuU- 
man  ▼.  IMon.  98  U.  8.  828(24:  818);  Clarke  w. 
Thomae,  84  Ohio  8t.  48. 

The  stock  can  be  assailed  only  in  direct  pro- 
ceedings l^  or  in  behalf  of  the  national  gOTem- 
Dent. 

SafeiU  T.  Thayer,  105  U.  8.  148  (28: 988). 

Bren  fraud  as  between  tbe  stockholder  and 
•ome  officers  of  the  asaodation,  or  the  aseoda- 
tloo  itself »  does  not  reliere  the  stockholder  as 
against  general  creditors:  a  fortiori  not  a  secret 
agreement,  or  an  implied  contract  condition. 

Upton  T.  TribiUoek,  91  U.  8.  45  (28:  208); 
Okutb  ▼.  Ujfton,  95  U.  8.  885  (24:  528);  Oakee 
▼.  Turquand,  L.  R.  2  H.  L.  825;  Btone  t.  Oity 
^  County  Bank,  L.  R  8  0.  P.  DiT.  807. 

The  rule  of  law  which  raises  an  implied  con- 
dition in  a  subscription  has  been  held  to  so  loose- 
ly that  Tery  alight  things  have  been  adjudged  to 
be  a  wairer  or  to  operate  as  an  estoppel 

Watte  T.  Baiter,  10  0.  B.  477;  May  t.  Mem- 
phie  Branch  fi.  Cb.  48  Oa.  IWiHager  ▼.  Clete- 
Und,  88  Md.  478;  Middteen  Tump,  Corp,  t. 
Swan,  10  Mass.  885;  BmmiU  ▼.  BpringfM  J. 
SP.B.Ce.ti  Ohio  8t  28;  MeCuUy  r.  Pitte- 
frvrvA  <i  a  ii  Cb.  82  Pa.  25;  Clarke  ▼.  Thomae, 
840hio8t.48;  CabotS  W.S.Bridife  Proprcj. 
Ql«ptfii.  8  Gush.  50;  Morrieonr,  Irice,n¥9A. 
Rep.  217. 

Mr.  4.  H.  B«Btoa»  4r^  for  defendant  io 


The  dedsloQ  of  the  state  court  that  the  Bank 
receiTed  the  money  of  the  defendant  in  error 
upon  an  Implied  promise  to  give  her  forty  shares 
fai  an  increase  of  five  thounnd  shares  was  cor- 


U.  S.  ReT.  Stat.  9  5142;  CharleeUm  t.  Peo- 
pUe  Nat.  Bank,  j  8.  0.  108:  Conmee  S  B. 
Spring  Oo.  t.  Knomlton,  108  U.  8.  &  M:  847); 
POopUe  Ferry  Co.  ▼.  Bakh,  8  Gray.  808,  814; 
Katama  Lamd  Co.  ▼.  Jemegan^  128  Mass.  155. 

A  sobacription  for  shares  would  not  behind- 
facinitil  the  whole  amount  of  the  capital  was 
fobscrlbed. 

Semta  Orm  R  Oo.  r.  SehftarlaJSS  CaL  108; 
Brmt  ▼.  FarweO,  81  K.  Y.  800;  A<n9  TortLB. 
dif,  B.  Oo.  ▼.  Hunt,  89  Conn.  76;  Bead  ▼. 
MempUe  Qmyoee  Gae  Oe.  9Heiak.  645;  /Vy  ▼• 
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Lesfinffton  S  B.  S.  R  Cd.$  Met  (Ky.)  828; 
Shurte  T.  Sehoolerqft  ST.ROo,9  Micb.  269; 
Swartwmt  t.  Mich^n  A.  L.R  Oo.U  Mich. 
889:  Liveeey  t.  Omaha  Hotel  Co.  5  Neb.  50; 
mUey.  Sanborn,  18  Neb.  1;  Selma  M.SM.R 
Co.  ▼.  Andereon,  51  Miss.  829:  Hughee  t.  Ai^ 
tietam  Mfg.  Co.  84  Md.  817:  Topeka  Bridge  Co. 
T.  Oumminm,  8  Kan.  55;  LittUton  Mfg.  Co.  t. 
Parker,  14  X  H.  548;  New  Hampehirt  Cent. 
R  Oo.  T.  JoAnjcm,  80  N.  H.  890;  Contooeook 
Valley  B.  Co.  ▼.  Barker,  82  N.  H.  868;  Ama 
SRJ.RCo.r.  Preeton,  85  Iowa,  115;  Hae^ 
keU  T.  Worthington,  18  WesL  Rep.  880, 94  Mo. 
580;  Somer^  S  K.  R  Co.  ▼.  Cuehinj,  45  Me. 
524;  Somereet  R  Oo,  ▼.  Clarke,  81  Me.  879; 
Jewett  ▼.  VaUey  RCo.Zi  Ohio  St.  601-607; 
Wintere  t.  Armetrong,  87  Fed.  Rep.  508;  Wont- 
ner  t.  Shairp,  4  C,  B.  404-441;  Elder  ▼.  New 
Zealand  L.  Imp.  Oe^.  80  L.  T.  285;  Pitehford  v. 
Davie,  5  Mees.  A  W.  2;  AUman  ▼.  Havana  R 
dB.  R  Oo.  eS  m.  521:  Hendrim  t.  Academy 
efMueie,  78  Ga.  487;  AnvU  Min.  Oo.  t.  Sher- 
man, 4  L.  R.  A.  282,  74  Wis.  226;  Saiem  MiU 
Dam  Corp.  t.  Bopee,  6  Pick.  28;  Katama  Land 
Co.  T.  Jomegan,  126  Mass.  155. 

Mr.  Justice  Brmdlmj  delivered  tiie  opinion 
of  the  court : 

This  case  belongs  to  the  same  group  aa 
Delano  v.  Butler,  118  U.  8.  684  [SO:  2601, 
and  AepinwaU  r.  Butler.  188  U.  8.  699  [88 : 
779].  It  relates  to  certain  shares  of  the  In- 
creased  stock  of  the  Pacific  National  Bank 
of  Boston  issued  in  September,  1881.  The 
circumstances  under  which  said  stock  waa 
created  and  subscribed  are  detailed  in  the 
reports  of  the  cases  referred  to,  and  need  not 
be  repeated  here.  It  will  suffice  to  state  those 
which  are  peculiar  to  the  present  case,  only 
adverting  to  such  others  as  may  be  necessary 
to  understand  it  On  September  18,  1881, 
the  capital  stock  of  the  bank  was  $500,000, 
and  on  that  day  the  directors  voted  that  the 
capiUl  be  increased  to  $1,000,000,  and  that 
the  stockholders  have  the  right  to  take  tbe 
new  stock  at  par,  in  equal  amounts  to  that 
then  held  by  them,  bupscrlptions  to  the 
new  stock  were  payable  October  1,  1881. 
Mary  J.  Eaton,  the  aefendant  in  error,  hav- 
ing forty  shares  (equal  to  $4,000)  of  the 
original  stock,  took  her  full  share  of  the  new 
stock,  and  paid  for  it  September  28.  1881, 
and  reoeivea  the  following  receipt  therefor: 

"Pacific  National  Bank, 
"$4,000.  Sept  28. 

**  Boeton.  October  1st,  1881. 
**  Received  of  Mary  J.  Eaton  four  thousand 
dollars  oo  account  of  subecriptioo  to  new 
stock. 

«  J.  M.  Pettengill.  Cashier.* 

The  stockholders  of  the  Bank  did  not  avail 
themaelvea  of  the  right  to  take  new  stock, 
but  $461,800  of  the  000,000  were  taken  and 
paid  in.  At  the  request  of  the  directors,  and 
the  sanction  of  a  large  majority  of  the  stock- 
holders, the  increase  of  stock  was  afterwarda 
limited  to  the  said  sum  paid  in.  and  approved 
by  the  comptroller  of  the  currency,  who 
niade  and  executed  bis  certificate  to  that 
effect.  Certifloatea  for  the  new  stock  were 
made  out  In  a  book,  with  stubs  to  indicate 
their  oootenta.  and  were  delivered  to  tbe 
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stockholders  as  they  called  for  them.  Such 
a  certificate  was  made  out  for  Miss  £aton» 
but  she  never  called  for  It,  though  she  was 
registered  In  the  stock  register  of  the  bank 
as  owner  thereof  without  her  knowledge. 

The  statement  of  facts,  amongst  other 
things,  has  the  following : 

"No  certificate  of  stock  in  said  proposed 
increase  of  capital  in  the  amount  of  five 
hundred  thousand  dollars  was  made  by  the 
Bank,  nor  was  any  certificate  in  said  claimed 
increase  of  four  hundred  and  sixty -one  thou- 
sand three  hundred  dollars  received  by  or  of- 
fered to  the  plaintiff,  hut  when  the  certificate 
from  the  comptroller  made  December  16, 
was  received  oy  the  Bank  a  certificate  of 
forty  shares  in  said  claimed  increase  of  four 
hundred  and  sixty  one  thousand  three  hun- 
dred dollars  was  made  by  the  Bank,  a  copy 
of  which  is  hereto  annexed,  marked  C,  whida 
was  never  called  for,  taken  by  or  ten- 
dered to  the  plaintiff,  but  still  remains  in 
tiie  certificate  book,  and  she  was  then  reg- 
istered in  the  stock  register  of  the  Bank  as 
tlie  owner  thereof  without  her  knowledge. 
No  certificates  in  said  claimed  increase  were 
ever  tendered  by  the  Bank  to  any  persons  to 
whom  they  were  made,  but  were  delivered 
to  them  when  called  for.  No  communication 
was  made  to  the  plaintiff  with  reference  to 
said  vote  of  the  directors  of  December  18, 
or  change  in  said  proposed  increase,  or  said 
certificate  of  said  comptroller,  or  said  certifi- 
cate, made  to  her,  and  she  never  assented  to 
any'  change  in  the  proposed  increase  in  the 
sum  of  |5iQK),000." 

On  the  10th  of  Januair,  1882,  there  was 
held  an  annual  meeting  of  the  stockholders 
of  the  Bank  for  the  election  of  directors  and 
other  business,  at  which  it  was  voted,  in  ac- 
cordance with  an  order  from  the  comptroller 
of  the  currency,  made  under  section  5205  of 
the  Revised  Statutes,  to  make  an  assessment 
of  100  per  cent  upon  the  shareholders  of  the 
Bank  pro  rata  for  the  amount  of  capital  stock 
held  by  each  ;  the  vote  being  5494  shares  for 
the  assessment  and  55  shares  against  it.  The 
defendant  in  error  on  the  day  of  the  annual 
meeting,  and  before  its  opening,  made  the 
following  demand  upon  the  Bank  in  writing, 
delivered  to  the  directors : 

''Boston,  January  10,  1882. 
"To  the  Pacific  National  Bank : 

*'The  condition  upon  which  you  received 
four  thousand  dollars  of  me  on  the  twenty- 
eighth  day  of  September,  1881,  not  having 
been  performed,  I  hereby  demand  repayment 
of  said  four  thousand  dollars. 

**  Mary  J.  Baton, 
"By  J.  H.  Benton,  Jr.,  Att'y.» 

She  never  paid  the  assessment  made  on  the 
10th  of  January,  but  on  the  14th  of  March, 
1882,  she  brought  this  suit  in  the  Superior 
Court  for  the  County  of  Suffolk,  to  recover 
back  the  four  thousand  dollars  which  she  had 
paid  for  Uie  new  stock.  The  cause  having 
been  removed  to  the  Supreme  Judicial  Court 
of  Massachusetts,  was  tried  in  Mav,  1886, 
and  judgment  rendered  for  the  plaintiff  in 
May,  18v7,  a  few  months  after  tne  decision 
of  this  court  in  the  case  of  JMano  v.  Butler. 
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The  Supreme  Judicial  Court  in  its  opinion 
drew  a  distinction  between  that  case  and  tbo 
present    Its  language  is  as  follows : 

"The  case  raises  a  question  which  was 
suggested,  but  not  decided,  in  Delano  v. 
BuOer,  118  U.  S.  684  [80 :  260].  It  was  there 
said:  'It  will  be  observed  that,  without 
waiting  to  see  what  the  future  action  of  tho 
association  and  the  comptroller  of  the  cur* 
rency  might  be  on  the  question  of  the  ulti- 
mate amount  of  the  incrc^ued  stock,  the  plain- 
tiff in  error  paid  for  his  shares  and  accepted 
his  certificate.  This  he  did,  in  legal  con- 
templation, with  knowledge  of  the  law 
which  authorized  the  association  and  tho 
comptroller  of  the  currency  to  reduce  tho 
amount  of  the  proposed  increase  to  a  less  sum 
than  that  fixed  in  the  original  proposal  of  the 
directors,  and  such  payment  and  acceptance 
of  the  certificates  in  accordance  therewith 
might  amount,  under  such  circumstances, 
on  nis  part,  to  a  waiver  of  the  right  to  insist 
that  he  should  not  be  bound  unless  the  whole 
amount  of  the  proposed  increase  should  be 
subscribed  for  and  paid  in ;  but  without  in- 
sisting upon  that  point  or  deciding  it,  we 
think  that  the  subsequent  conduct  of  the 
plaintiff  in  error  amounts  to  a  ratification.  * 
118  U.  S.  650  [80:264].  In  the  present  case 
the  plaintiff  paid  in  her  money,  but  did  not 
accept  a  certificate  of  stock.  ^ 

The  court  also  assumed  that  the  filling  of  the 
whole  $500,000  of  stock  was  a  condition  on 
which  the  obligation  of  the  subscribers  to  the 
new  stock  to  take  the  same  depended.  The 
latter  point  was  fully  considered  by  us  in 
the  case  of  AtpinwaU  v.  BuUer,  and  we  held 
that  the  filling  of  the  said  $500,000  of  ad- 
ditional stock  was  not  a  condition  of  the 
liability  of  the  subscribers  to  the  new  stock, 
but  that  the  association  always  retained  the 
power  of  reducing  the  amount  of  stock, 
with  the  approval  of  the  comptroller  of  the 
currency.  It  is  unnecessary  for  us  to  discuss 
that  question  again.  The  defendant  in  error 
was  Just  as  much  bound  by  her  subscription 
to  the  new  stock  as  if  the  whole  $500,000 
had*been  subscribed  and  paid  in.  The  only 
question  to  be  considered,  therefore,  is 
whether  the  fact  that  the  defendant  in  errw 
did  not  call  for  and  take  her  certificate  of 
stock  made  any  difference  as  to  her  status  at 
a  stockholder.  We  cannot  see  now  it  could 
make  the  slightest  difference.  Her  actually 
going  or  sending  to  the  Bank  and  electing  to 
taJce  ner  share  oi  the  new  stock,  and  paying 
for  it  in  cash,  and  receiving  a  receipt  for  tho 
same  in  the  form  above  set  forth,  are  acta 
which  are  fully  equivalent  to  a  subscription 
to  the  stock  in  writing,  and  the  pa}  ment  of 
the  money  therefor.  She  then  became  a  stock- 
holder. She  was  properly  entered  as  such 
on  the  stock  book  of  the  company,  and  her 
certificate  of  stock  was  made  out  ready  for 
her  when  she  should  call  for  it  It  was  her 
certificate.  She  could  have  compelled  its 
delivery  had  it  been  refused.  Woether  she 
called  for  it  or  not  was  a  matter  of  no  con- 
seouence  whatever  in  reference  to  her  rights 
and  duties. 

The  case  is  not  like  that  of  a  deed  for 
lands,  which  has  no  force  and  is  not  a  deed, 
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and  pMset  no  estate,  until  it  is  delivered. 
In  that  case  everything  depends  on  the  de- 
livery. But  with  capital  stock  it  is  dif- 
ferent Without  express  regulation  to  the 
oontrsrr,  a  person  b^mes  a  stockholder  by 
subscribing  for  stock,  paying  the  amount  to 
the  company  or  its  proper  officer  and  being 
entered  on  the  stock  book  ss  a  stockholder. 
He  may  take  out  a  certificate  or  not,  ss  he 
sees  fit  Millions  of  dollars  of  capital  stock 
are  held  without  any  certificate ;  or  if  cer- 
tificates  are  made  out,  without  their  ever 
being  delivered.  A  certificate  is  authentic 
evidence  of  title  to  stock ;  but  It  is  not  the 
stock  itself,  nor  is  it  necessarv  to  the  exist- 
ence of  the  stock.  It  certifies  to  a  fact  which 
exists  independently  of  itself.  And  an  actual 
subscription  is  not  necessary.  There  may  be 
a  virtual  subscription,  deducible  from  the 
acts  and  conduct  of  the  party. 

The  whole  nuitter  witn  remd  to  the  new 
stock  of  the  Pacific  National  Bank  of  Boston 
was  so  fully  discussed  in  the  cases  of  Delano 
and  AipiniPoU  that  it  would  be  a  work  of 
supererogation  to  prolong  this  opinion.  T%$ 
jmagmerU  cf  the  Suprems  JudiAal  Ckmri  cf 
MamaehtuetU  i$  re9er$dd,  and  the  cause  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 


f»'*l    ▲«  HSNRY  8CUUTZ  et  al.,  fV^.  in  Ehr., 

s. 

EBEN  D.  JORDAN  n  au 

(Bee  8.  a  Beporter*s  ed.  tlS-flnj 

C^niraH  €f  mtU  qf  goodM^  uhen  not  impUod 
kif  trantfer  qf  poimmion — trick  of  tondor-^ 
hwrdtn  pf  proof  of  agenfi  autMritf^—pre- 
oumpOon  (hat  a  leUermaiiod  it  received  prO' 
eumpHon  ef  deUwerp  to  offcnt  erroiuoue 
inetmeiion^ 

L  AooDtnolof  poTohassofffoodiwIlliiotbetm- 
pUed  b7  a  traosf  er  of  posM8SioD  to  the  porohsser 


when  tuoh  transfer  wis  surrepUttous  and  wttbout 
the  knowledge  of  the  latter. 

S.  A  part7  eannot  be  oompeUed  to  buj  pcopertj 
acainst  his  wUl:  and  no  triok  of  the  vendor,  oon- 
spirlnr  with  an  agent  of  raoh  party,  hj  which 
posBenion  li  plaoed  In  him,  createa  on  his  parta 
contract  of  purohase,  even  If,  unknown  to  *^he 
partjr,  sucb  airent  aeilt  the  property  and  puts  the 
proceeds  into  bit  principalis  pomemk}f%, 

t.  A  party  who  aeeka  to  charge  %  principal  tur  the 
contract  made  by  his  agent  mu«t  prove  the  agent^s 
authority;  and  it  if  not  for  the  prind^^  to  die- 
prove  it.   The  bcmleo  %  on  the  plaintiff. 

4.  If  a  letter  properly  directed  is  proved  to  have 
been  put  into  the  post-office  or  delivered  to  the 
postman,  it  is  presumed  that  it  reached  its  destg- 
nation  at  the  regular  time  and  was  received  by 
the  person  to  whom  it  was  addressed. 

ft.  The  presumption  that  the  party  to  whom  a  letter 
mailed  was  addressed  received  it  in  due  course  of 
mail  is  not  conclusive:  when  the  usual  course  of 
business  Is  for  an  agent  of  a  party  to  receive  his 
man,  the  presumption  Is  that  the  agent  received 
it  rather  than  the  prindpaL 

t.  An  instruction  which  would  lead  the  jury  to 
suppose  that,  from  the  fact  of  mailing  a  letter, 
the  presumption  of  its  receipt  was  conclusive, 
and  that  all  the  other  presumptloos  arising  from 
ordinary  course  of  business  in  the  establishment 
of  defendants  were  to  be  Ignored,  would  be  in- 
correct in  law  and  misleading. 

[No.  280.] 

Argued  Aprai,$,  1891.    Decided  May  £6, 1891, 

PI  £rROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  Judgment  for  defendants  in 
an  action  for  goods  sold  and  delivered.  4f- 
Jtrmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  Biumenetid,  for  plaintiffs  in  error: 

It  is  presumed  that  letters  sent  by  post  to  a 
party  properly  directed  were  receivecl  by  him 
in  due  course. 

Best,  Presumptions.  %  4CS:  Best,  Ev.  fi  400; 
Hotoard  t.  Dalv,  91  N.  T.  862,  865;  Auetin  v. 
HoUand,  68  N.  T.  671;  HuniUy  v.  Whittier.  ia5 
Mass.  891;  Boeenthal  v.  Walker,  111  U.  S.  185 


Hon.— jU  lo  power  fl/ooiiif  to  worront,  on  sols  ef 
stetldi.  see  note  to  Schnchardt  V.  Allen,  IT:  SIS. 

.its  Co  dsKMry  of  pondsrouscNid  bulky  goodi;  wMl 
m§MaA  to  (roN^fsr  tttto,  see  fioCs  to  Gibson  ▼.Ste. 
v«M,lftlim 

Am  toealeof  goods  fnmdidefa  a»  to  oredtton  tmlsw 
see  neCs  to  Brooks  v.  Maitoury*  ie 
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diliiiwTi  or  non  df Mnam   dMtM  of  ssHat  to 
to  sfli  risr  dsiimr y  1 1  ic  nswyy  os  to 
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sale;  and  Id  the 
ssay  obCate  ao  aelloo 
frc^efty  or  dsasages 
Hliktower«160BL 


penooal  ptoperty  Is  prooufsd  by 
the  property  is  not  changed 
way  afterwards  rattAes  the 
of  a  ratlflcatloo,  the  seller 
toreoover  possession  of  the 
xorns  ooovenKNi.   AoMr  v. 


sobs 


so  MMomy 


the  subject  of  the  sale,  tJtle  does  not  pasa   OomeO 
V. CUrk,SOent.  Hep.  fiOS.  101 N.  T.  tfL 

While  the  delivery  of  goods  is  generally  essential 
to  the  perfection  of  a  sale,  yet  it  may  be  dispensed 
with,  if  sn^be  the  intention  of  the  parties  to  the 
oontraot    Wmtngham  ▼.  Veal.  74  Ga.  7S6i 

Where  the  goods  sold  are  snIBolently  designated, 
so  that  no  question  can  arise  at  to  the  thing  intend- 
ed. It  is  not  absolutely  necessary  that  there  should 
be  a  delivery.   Morgan  v.  King,  tt  W.  Va.  L 

Obange  of  possession  need  not  be  immediate,  to 
make  a  sale  valid  as  against  creditors.  State  v. 
HeUman,  S  West.  Bep.  ISft,  SO  Mo.  App.  SDi. 

The  title  to  wheassold  and  paid  for  and  remain- 
ing in  the  vendor's  pnssesston  untU  sent  for,  held 
to  be  In  the  vendee,  and  Its  destruction  without 
negligence  of  vendor,  the  less  of  vendee.   Levas 
seor  V.  Osry  (MeJ  1  Mew  Bng.  Bep.  8SS. 

Wbersasalels  fOr  cash, a  delivery  twfote  pay- 
asent  prtma  fade  waives  the  ooodttloo  of  oonoor* 
rent  payment,  and  passes  the  ptoyerly.  Ooaa.  v. 
Devlin,  S  New  Bng.  Bep.  lot.  Ul  Mass.  ISH 

A  delivery  subsequent  to  the  time  of  sale  wfll  per- 
fect the  purchaser^  title  against  an  aftaohmeot  by 
the  seller^  credtton  subsequent  to  the  delivery. 
Gilbert  V.  Decker,  S  New  Boc.  Bep.  isr,  M  Oooo.  sn. 

tftt  OTa^^#   ^^a    a^^^B ^^t^H^BBo    ^^qBBB%-^^^wiB  s^r 
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(28:  895);  BeU  ▼.  Lycoming  F.  In$,  Co.  19  Hon, 
288;  B(uting$v.  Brooklyn  L.  ln$.  Co,  (Sup.  Ot.) 
24  N.  T.  St.  Rep.  854;  Olney  ▼.  Bhsier  (Sup. 
Ct.)  12  N.  Y.  St.  Rep.  211:  lAndenberger  t. 
BeaU,  19  U.  S.  6  Wheat.  104  (5:  216). 

The  testimoDY  of  interested  parties  may  be 
disbelieved  by  the  court  or  Jury,  even  though 
BO  positive  coDtradiction  is  presented.  Such 
testimony  is  not  necessarily  conclusive,  even 
Chough  uncontradicted. 

Hontgger  v.  WetUtein,  94  N.  Y.  252,  261;  El- 
viood  V.  Western  U,  Teleg.  Co.  45  N.  Y.  549.  6 
Am.  Rep.  140;  Sipple  v.  State,  99  N.  Y.  284, 
290;  Becker  T.  Koch,  6  Cent.  Rep.  509, 104  N. 
Y.894. 

Even  when  there  is  no  contradiction  the  Jury 
may  properly  refuse  to  believe  the  testimony 
of  an  interested  witness,  though  such  witness 
be  not  impeached. 

StilweU  V.  Carpenter,  69  N.  Y.  414;  Stafford 
T.  Leamy,  2  Jones  Ss  S.  269;  Brooklyn  C.  B. 
Co.  V.  Strong,  75  N.  Y.  691;  NichoUon  v.  Con- 
tier,  8  Daly.  212. 

The  allegations  of  fraud  and  collusion  being 
denied  by  the  plaintiffs,  the  burden  of  estab- 
lishing such  alleged  fraud  remained  with  the 
defendants  all  the  way  through. 

HHlman  v.  Lazarue,  12  Abb.  N.  0.  19-24; 
NichoU  V.  Ma»e,  94  N.  Y.  160-164;  Seyholt  v. 
HevD  York,  L.  E.  dt  W,  B,  R.  Co,  95  N.  Y.  562- 
669;  Blaekman  v.  Cavin,  21  Week.  Dig.  445; 
Murphy  v.  Coney  Island  d  B,  B,  Co.  86  Hun. 
199;  BoweU  v.  WHght,^!  Hun.  167;  P^nk  v. 
Otis  (Sup.  Ct.)  2  K.  Y.  St.  679;  Oay  /.  Par- 
part,  106  U.  8.  679  (27:  256);  Jfelson  ▼.  Wood^ 


mff,  66  U.  8.  1  Black,  156  (17:97);  McKinn^ 
T.  Neil,  1  McLean,  540. 

Fraud  is  not  to  be  presumed  but  should  \m 
proven  by  the  party  alleging  It 

Cooper  V.  Oaibraith,  8  Wash.  0.  C.  546;  Jat^ 
dan  V.  Dobion,  2  Abb.  U.  8.  898;  JtLean  t. 
Lafayette  Bank,  8  McLean,  587;  Tha  Bridge 
port.  7  Blatchf.  861.  , 

There  was  here  a  clear  case  of  ratificatioii, 
even  assuming  that  Hewes  had  no  authority  to 
make  the  purchase  in  the  first  instance. 

PtopWs  Bank  v.  Manufacturers  Nat.  Bank, 
101  U.  8.  181-188  (25:  907);  Gaines  ▼.  MiOer, 
111  U.  8.  895  (28:  46^;  Drakeley  v.  Gregg,  76 
U.  8.  8  Wall.  242,  267  (19:  409,  414);  Whart. 
Agency,  g  89;  Watson  v.  Gray,  4  Keyes.  885; 
Murray  v.  Binninger,  88  How.  Pr.  455;  Mee- 
lian  V.  Forrester,  52  N.  Y.  277;  Cobb  v.  Dow, 
10  N.  Y.  885;  Bridenbeeker  v.  LoweU,  82  Barb.  9. 

Mr.  N&tluuiiel  Myers*  for  defendants  in 
error: 

Such  a  transaction  as  was  detailed  in  the 
answer  did  not  constitute  a  contract  of  pur- 
chase 

SaiaU  ▼.  Welch,  58  Vt.  688;  BorUUm  v. 
Jones,  2  Hurlst  &  N.  566;  Boston  Ice  Co.  v. 
Fdtter,  128  Mass.  28;  Strong  v.  CaUin,  85  Ala. 
607;  Earle  v.  Cobum,  180  Mass.  596;  Bandolph 
Iron  Co.  V.  Elliott,  84  N.  J.  L.  184;  Hills  v. 
SneU,  104  Ma8&  177;  Ladd  v.  Sogers,  11  Allen, 
211;  Taseott  v.  Grace,  12  HL  App.  641;  Bat^ 
tholomew  V.  Jackson,  20  Johns.  28;  King  v. 
Batterson,  18  R.  L  117;  JDturtA^  v.  TVmM,  64 
Pa.  888;  Gowing  ▼.  Knowles,  118  Mass.  282; 
^ray  v.   ar(^,  10  Walts.  481;  NorrU  v. 


creditors  uolen  there  has  been  a  delivery  of  the 
property.  Blanohard  v.  Cooke,  4  New  Bog.  Rep. 
73,144Maai.20T. 

Where  a  person  buys  wheat  in  a  warehouse  and 
leaves  orders  for  its  delivery  on  board  the  oars, 
which  is  done  and  the  oars  plaoed  on  a  side  track 
waltlDflr  transportation,  it  constitutes  delivery  so  as 
to  transfer  the  title  to  the  purchaser.  Lewis  v. 
Agee,  15  Or.  561. 

Where  sale  was  of  a  full  load  of  coal  slack,  which 
vendor  was  to  load  into  vendoe*s  boat,  title  did  not 
pass  to  vendee  as  fast  as  it  was  loaded  into  the  boat. 
Hays  V.  Pittsburvh  O.  ft  B.  Packet  Oo.  88  Fed.  Bep. 
662. 

A  sale  of  standing  timber,  whether  the  quantity 
Is  to  be  ascertained  by  estimation,  scaling  or  mill 
measure,  vests  title.  Gatzmer  ▼.  Moyer  (Pa.)  IS 
Cent.  Rep.  489. 

An  unrestricted  deUvery  waives  a  condition  that 
payment  is  to  be  made  before  the  title  passes,  al- 
though the  seller  has  an  undisoiosed  intent  not  to 
waive  the  condition.  Peabody  v.  Maguire,  6  New 
Bng.  Rep.  089, 79  Me.  678;  Oottdra^  Warren  Mfg.  Co. 
V.  Norwich  B.  D.  ft  Print  Co.  8  New  feig.  Rep.  ns, 
86  Conn.  70. 

A  contract  for  the  saleTf  a  certain  portion  of  the 
com  In  a  crib,  nothing  being  done  to  separate  the 
part  sold  from  the  residue,  does  not  vest  in  the  pur- 
chaser a  title  on  which  he  can  maintain  detinue  or 
trover  for  any  part  of  the  com.  Warten  v.  Strane. 
80  Ala.  811. 

A  vendor  must  deliver  the  goods  to  the  vendee  at 
the  place  where  they  are  at  the  time  of  sale,  on  per- 
formance by  the  latter  of  the  terms  of  sale,  although 
the  contract  is  silent  as  to  deUvery.  Gray  v.  Wal- 
ton, 9  Cent.  Rep.  88i  107  N.  T.  864. 

No  sale  of  chattels  is  Anally  consummated  until 
both  parties  agree  to  delivery.  Rohrbough  v.  Leo- 
pold, 68  Tex.  864. 

Actual  delivery,  weighing,  and  setting  aside  are 
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only  cbcumstances  from  which  the  inteotloa  to 
vest  title  may  be  inferred.  Gonser  v.  Smith,  7  Cent. 
Bep.  187, 116  Pa.  468. 

Where  a  vessel  is  sold  to  be  delivered  at  a  certain 
port,  the  seller  should  deliver  at  the  place  indicated 
by  the  purchaser.  Lincoln  v.  Gallagher,  4  New  Bng. 
Bep.  141, 79  Me.  189. 

A  remark  in  reference  to  a  crop  mortgaged  b^ 
fore  it  was  planted,  made  by  the  planter,  **Toa 
have  a  mortgage.  All  that  Is  yours:  you  can  have 
it«**— the  crop  then  standing,  and  never  coming  into 
possession  of  the  mortgagee,  does  not  constitute  a 
delivery  to  the  latter  sulBcient  to  pass  the  legal 
title.    Wetsler  V.  Kelly,  88  Ala.  410. 

Where  potatoes  were  ordered  in  New  York  to  be 
shipped  to  New  Orleans,  the  contract  of  sale  waa 
complete  upon  delivery  to  the  carrier.  Seaman  v. 
Adler,  87  Fed.  Bep.  868. 

Where  a  person  has  contracted  to  furnish  goods 
of  a  certain  kind  and  quality,  and  deliver  them  oo 
the  can  at  a  certain  place,  on  such  delivery  the 
title  immediately  vests  in  the  other  party  so  as  to 
be  subject  to  the  levy  of  an  execution  against  the 
latter.   Bechtinv.McGary,117Ind.l8S. 

On  a  contract  for  the  sale  of  goods  made  by  sam- 
ple, delivery  to  the  carrier  for  shipment  Is  not  d^ 
livery  to  the  vendee,  where  he  dies  before  tbey 
reach  their  destination.  Smlthv.Brennan,68Mlch. 
819. 

A  vendor  who  takesa  bill  of  lading  deliverable  to 
the  order  of  himself  or  of  his  agent  manifests  the 
Intention  to  reserve  the  fus  dlqxmentfC,  and  prevent 
the  property  from  passing  to  the  intended  vendee 
unto  deUvery.   Berger  v.  State.  60  Ark.  80. 

Delivery  of  a  bill  of  sale  made  to  secure  a  elalni, 
to  the  attorneys  of  the  owner  of  the  claim,  isa  d^ 
Uveiy  to  him.    Brewster  t.  BeeU  74  Iowa,  006. 

An  actual  and  continued  charge  of  possession, 
such  as  the  subject  matter  of  the  sale  Is  reasonably 
capable  ot  is  essential  to  the  valkUty  of  a  sale  of 
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^Mft,  121  Mass.  686:  WUktr.  WiUet,  8  Watts, 
in;  SekmaUng  t.  nomlin$on,  6  Taunt  147. 

Mr,  JutHee  Brewer  deliverea  the  opinion 
tftheoDurt: 

The  plaintiffs  in  error,  plaintiffs  below, 

m  merchants  doing  business  in  the  City  of 

Knr  York.    The  defendants  are  merchants 

doing  business  in  the  City  of  Boston.    The 

littv  haTe  a  large  establii^ment,   divided 

iilo  different  deputments,  fifty  or  sixty  in 

nmber,  with  a  superintendent  in  charge  of 

Mh,  and  in  the  neighborhood  of  two  thou- 

flid  employes.    The  action  was  on  an  account 

fercoodBSold  and  delivered,  was  commenced 

fi  toe  rapreme  court  of  New  York,  and  re- 

■ovcd  thereafter  to  the  Circuit  Court  of  the 

bitod  States  for  the  Southern  District  of 

Ikw  York.    The  complaint  alleged:    ''At 

Aten  times  on  and  between  May  7,  1884, 

M  July  80,  1885,  the  plaintiffs,  at  the  spe- 

ebl  instance  and  request  of  the  defendants, 

md  at  prices  agreed  upon,  sold  and  delivered 

to  ttie  defendants  certain  goods,  ware  s  and 

■sohaodise,  amounting  in  the  aggregate, 

rtnch  agreed  prices,  to  the  sum  of  thirty- 

lio  tiiousand  six  hundred  and  four  ^  dol- 

)m;  that  the  defendants. have  not  puid  the 

pne,  nor  any  part  thereof,  though  due  and 

fmble.*    Tiie  answer  at  some  length  de- 

«UB|i(Bd  a  defense   which   ma;^    be   briefly 

aa  follows :    That  the  defendants  never 

the  eoods  in  question ;  that  among 

farioos  departments  was  one  known  as 
tti'eloak department,**  which  was  in  charge 
tf  one  John  u.  Hewes,  anemploy6,  as  super- 


intendent ;  that  while  the  superintendents  of 
these  various  departments  had  general  au- 
thority to  buy,  these  defendants,  finding 
that  the  stock  of  goods  in  this  department 
was  more  than  that  desired,  directed  such 
superintendent  not  to  increase  the  stock ;  that 
such  directions  were  communicated  to  the 
plaintiffs;  that,  disregarding  sucl  Instruc- 
tions, they  entered  into  a  mudulent  com- 
bination with  Hewes,  by  which  they  were 
to  ship  the  goods  to  the  defendants ;  and  that 
he  was  to  receive  and  distribute  them  along- 
side of  the  other  goods  in  his  department. 
The  scheme  further  contemplated  that  by  rea- 
son of  the  confidence  and  powers  vested  in 
Hewes  by  the  defendants,  and  his  management 
of  the  details,  payment  was  to  be  secured  in 
the  name  of  the  defendants,  and  from  their 
funds,  though  without  their  knowledge.  In 
other  words,  the  plan  as  developed  was  that 
the  plaintiffs,  finding  a  general  agent  of  de- 
fendants with  authority  to  purchase,  but 
aware  of  special  restrictions  on  that  authority, 
conspired  with  him  to  ignore  such  restric- 
tions, and  in  defiance  thereof  to  purchase  these 
goods  in  defendants'  name,  and  secure  pay- 
ment therefor  out  of  the  funds  of  the  defend- 
ants in  their  name  and  without  their  knowl- 
edge. On  trial  before  a  jury  the  verdict  was 
for  the  defendants  in  respect  to  these  matters, 
and  of  the  judgment  entered  thereon  the 
plaintiffs  now  complain.     82  Fed.  Hep.  55. 

On  the  general  merits  of  the  case,  it  may 
be  observea  that  the  action  is  on  a  contract 
for  goods  purchased  by  defendants.  If  no 
such  contract  of  purchase  was  in  fact  made, 


property,  as  against  the  creditors  of  the 

Giaj  ▼.  Trent  (Pa.)  Nov.  6, 1888;  Gould  v. 

;  n  OaL  880;  Sohumacher  v.  Ctonnolly.  76 

Ruddle  T.  OiveoB,  76  Gal.  467:  Freedman  v. 

Sboe  Utg.  Go.  122  Fa.  26;  Sohaeffer  v.  Zeeh 

ttOBnt.Reik.88. 

RMmska  the  retention  of  possession  by  the 
li  at  most  only  prima  faoie  evidence  of  fraud* 
mmf  he  rebutted  by  proof.   Fitssgerald  v. 
aNeb.17. 

ooaiithotted  delivery  of  property  of  his 

Ixr  an  agent  to  his  creditor  in  payment  of 

debt  Is  not  a  sale.   Gonldv.Blodgett,61N. 

lUs  at.  Louis  Oarriage  Mfg.  Go.  v.  Hilbert,24 

AppuWL 

Mle  Is  actually  intended,  and  is  made  in 

ooune  of  busineai,  an  invoice  or  other 

which  specifies  and  enumerates  the 

eoldmay  be  substituted  for  a  bill  of  lading 

a  symbolical  delivery.    Hunter  v. 

IT  m.  App.  182. 

to  ooal  sheds  and  coal  ofllces,  and  there  de- 

the  keys  and  possession  to  a  purchaser,  is 

transfer.   Vansooy  t.  Bigelow,  28  lU. 

nleof  a  spedflo  chattel  out  of  a  larger 

or  hoik  of  like  quality,  anything  dlstin- 

ttie  artiflle  sold  from  the  others  IssuflB- 

maDoal  segregation  is  essential  to 

LOT  delivery.   Allgearv.Walsh,24Mo. 

off  goods  ordered,  to  the  carrier  at  the 
J  sdaoe  of  business,  is  a  sufficient  delivery, 
tbe  ffoods  are  to  be  sent  by  a  oonunon  carrier. 
r  T«  Smith,  42  Minn.  404;  Charles  v.  Lasher,  20 
pi^WBi  Baoharaoh  V.  Ghester  Freight  Line,  188 
p  dS  An.  St  Bug.  B.  Gas.  882;  Ludden  &  B.  S. 
BM  r.  Dusanbury,  27  fl.  G.  464;  Lidauer  v. 


Meyberg,  27  Mo.  App.  181;  D.  M.  Osborne  ft  Co.  v. 
Van  Atten,  3  Wash.  Ter.  68. 

Where  a  sale  is  agreed  upon,  the  price  fixed,  the 
possession  delivered  and  titie  quantity  is  yet  to  be 
ascertained,  whether  the  title  passes  depends  upon 
the  intention  of  the  parties  as  gathered  from  the 
contract,  their  acts  and  the  attending  circumstan- 
ces.   Vehmeyer  v.  Earl,  22  IlL  App.  522. 

Delivery  of  personal  property,  in  order  to  pass 
title,  requires  an  acceptance  and  an  actual,  noto- 
rious and  unequivocal  change  of  possession.  Herr 
V.  Denver  Mill  ft  Min.  Co.  6  L.  B.  A.  641, 13  Colo.  406. 

Delivery  of  wood  to  a  person  to  whom  the  pur- 
chaser had  requested  It  to  be  delivered,  after  he  had 
countermanded  the  direction,  although  he  had  not 
ordered  the  other  party  not  to  take  it,  is  not  a  valid 
delivery.    Todd  v.  fiverett,  78  Mich.  606. 

Under  a  contract  for  the  manufacture  and  sale  of 
lumber  on  credit  at  an  agreed  price  per  thousand 
feet,  to  be  delivered  on  the  dock,  the  delivery  of 
the  lumber  on  the  dock  ready  for  shipment.  If  the 
inspector  ir  agreed  upon,  passes  title  to  the  vendee. 
Jenkinsor.  v.  Monroe,  61  Mich.  464. 

A  subsequent  acceptance  of  a  mere  offer  by  a 
debtor  to  sell  goods  to  his  creditor  in  payment  or 
security  of  a  debt,  founded  upon  no  new  consider- 
ation, is  not  effectual  to  pass  the  title  to  the  prop- 
erty where  there  is  ao  delivery.  O-^  y.  Tough,  116 
N.Y.278. 

No  formal  delivery  is  necessary,  whefe  the  prop- 
erty at  the  time  of  the  sale  is  already  in  the  posses- 
sion of  the  vendee.  Simmo^os  Hard  ware  Co.  v.  Fl'eil, 
85  Mo.  App.  256. 

Cattle  on  a  range  which  isconmion  pasturage  for 
everybody,  in  the  actual  possession  of  no  one,  are 
constructively  in  possession  of  the  owner.  Budd 
V.  Power,  0  Mont.  90. 

A  transfer  of  personal  property  duly  evidenced 
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must  ^o  further,  and  prove  that  he  had 
authority  to  purchase ;  and  thej  must  also 
prove  that  the  purchase  was  within  the 
authority  conferred.  Authority  to  buy  one 
class  of  goods  would  not  be  authority  to  buy 
another  and  entirely  different  class.  Author- 
ity to  buy  in  the  usual  course  of  business 
would  not  be  authority  to  buy  outside  of 
that  course  of  business.  And  when  they  rely 
upon  contracts  made  with  Hewes  the  burden 
is  on  them,  and  continues  on  them,  to  estab- 
lish the  contract  which  in  fact  was  made,  and 
that  it  was  within  the  scope  of  his  authority 
as  agent.  There  was  no  error  In  this  respect. 
The  other  specification  of  error  Is  this :  A 
significant  fact  in  the  claim  of  defendants  is 
that  these  trsinsactions  were  going  on  for 
fourteen  months  and  over,  and  that  they  had 
no  knowledge  of  them ;  and  that  though  their 
house  was  one  of  known  solvency,  with  a 
carefully  acquired  reputation  for  early  pay- 
ments, no  account  of  the  plaintifu  ever 
reached  them.  Of  course,  if  there  was  a 
studied  concealment  on  the  part  of  the  plain- 
tiffs, it  would  be  very  significant.  As 
against  this,  there  was  testimony  that  two  or 
three  times  a  statement  of  account  was  mail^ 
to  the  defendants.  The  defendants  called 
Joseph  N.  Bassett,  who  testified  that  during 
this  time  he  was  their  book-keeper,  and  that 
he  had  never  received  any  such  statement  of 
account.  He  then  explained  the  course  of 
business  in  the  defendants'  establishment; 
that  the  letters,  of  which  four  or  five  hundrcKl 
were  received  daily,  were  opened  by  the  cor- 
responding clerk,  and  by  him  distribute ; 
that  there^were  fifty  or  sixty  retail  depart- 
ments ;  that  bills  when  received  were  distrib- 
uted by  him.  the  bill  of  goods  for  each  de- 
partment being  placed  in  a  box  with  the  same 
number  as  the  department ;  that  the  buyer,  the 
party  in  charge  of  that  department,  had  access 
to  the  box ;  and  that  it  was  his  duty  and  habit 
to  take  the  bills  out  and  O.  E.  them  and  re- 
turn them  to  him,  the  book-keeper,  for  entry. 
While  there  were  three  or  four  members  of 
the  firm  of  Jordan,  Marsh  &  Co.,  defendants 
herein,  only  one  was  on  the  witness  stand  to 
testify  as  to  a  want  of  knowledge  on  the  part 
of  defendants  of  these  transactions.  No 
special  instructions  were  asked  by  the  de- 
fendants in  respect  to  this ;  but  the  court,  of 
its  own  motion,  charged  the  jury  as  follows : 

"  The  fact  the  plaintiffs  mailed  such  letters, 
whether  the  defendants  received  them  or  not, 
bears  upon  the  question  as  to  the  conduct  of 
the  plaintiffs  and  their  good  faith  in  this 
transaction.  It  does  not  affect  the  defendants 
unless  they  received  the  letters.  The  fact 
that  a  letter  is  mailed  does  not,  in  court, 
establish  the  fact  that  the  person  it  is  mailed 
to  received  it.  That  Is  not  proof  of  that  fact. 
In  certain  transactions  about  protesting  notes 
and  charging  indorsers  of  commercial  paper 
and  things  of  that  sort,  the  mere  fact  of 
mailing  a  letter  answers;  but  when  a  party 
is  to  be  affected  with  knowledge  of  what  is 
in  the  letter  and  the  contents  of  it,  and  what 
goes  with  it,  they  must  go  further  and  prove 
not  only  that  it  was  mailed,  but  that  the 
party  to  whom  it  was  addressed  got  it." 

Or  this,  plaintiffs  now  romnlain.     Doubt- 
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less  this  instruction  is  open  to  eriticiaa.  Ii 
Rasentfial  v.  Walker,  HI  U.  8.  185,  Itttt:  I 
895,  8981,  it  was  said:  ""The  rule  ii  iiiD  { 
settled  that  if  a  letter  properlr  dincted  k 
proved  to  have  been  eittor  put  into  the  p«t- 
ofl^ce  or  delivered  to  the  postman,  it  is  pn* 
sumed,  from  the  known  coune  A  Immm 
in  the  Post-Of&ce  Department^  that  itmeM 
its  designation  at  the  regular  time,  tad  wa 
received  by  the  peraon  to  whom  it  waiad* 
dressed.  Saunderson  ▼.  JimIm,  9  H.  BL  801; 
Woodcock  Y.  RouldttooriK,  16  Meet.  A  W.  IM; 
Dunlop  V.  mggifu,  1  H.  L.  Caa.  881 ;  (kOm 
V.  Oaylord,  8  Watts,  821 ;  Starr  t.  Ikng, 
22  N.  J.  L.  190 ;  Tanner  v.  Sw^  U  Fk 
289;  Howard  v.  Daly,  61  N.  T.  868;  Aa% 
V.  Whittier,  105  Mass.  891."  See  also  Ai*^ 
ion  V.  Carbondale  Coal  d  Ooke  Co.  140  U.  8. 
25  [85:  882]. 

And  yet  under  the  circumstances  U  tUi 
case,  we  cannot  think  that  the  Juy  mm 
misled,  or  that  the  instruction  was  cironwiMb 
Ordinarily  where  the  evidence  sbowi  tkil 
goods  passed  into  the  store  of  defeodtil^ 
and  were  received  by  their  agents,  it  voild 
be  held  that  a  purdiase  was  establiahed;  tal 
when,  as  here,  the  direct  testimony  liwei 
that  the  goods  were  thus  passed  into  the  Mn 
of  defendants  surreptitiously,  by  ccdlmiaB 
with  one  of  their  employes,  the  piemisBtias 
otherwise  existing  is  overthrown,  sad  hf 
special  instructions  to  diTert  their  atlBBttei 
from  the  positive  testimony  as  to  the  d^ 
cumstances  under  which  tbe  goods  were  thoi 
placed  in  the  store,  to  the  inference  whick 
would  arise  from  the  unexplained  reoeipc  of 
the  goods,  would  be  verf  apt  to  miikid  • 
jury.     The  attention  of  the   Jnir  ebooU 
rather  be  directed  to  the  direct  testimoBj.  m 
to  the  circumstances  under  which  the  iook 
were  passed  into  the  store  of  the  defesMrtii 
and  to  the  actual  knowledge  on  the  put  el 
the  defendants  of  the  receipt  of  the  goah 
So  while  the  mailing  of  a  letter  CRtteiii 
inference,   raises   a   piesumption  thit  tki 
party  to  whom  it  was  addressed  leoeiisd  8 
in  due  course  of  mall,  and  thus  seqsin' 
knowledge  of  the  matters  stated  tteniB^ 
such  presumption  is  one  of  fact,  Ml  of J^ 
It  Is  not  conclusive,  but  subject  to  eosM 
and  limitation  by  other  facts,    n*""''^ 
puted   testimony  was,  that  the  kttani  (■ 
which  hundreds  were  received  dally)  mii^ 
taken  and  examined  by  the  defndssli  V^ 
sonally,   but  received   and  distribslrf  V 
their  corresponding  clerk ;  that  stateingltj| 
goods  purchased  for  the  "cloak  depsitav 
would,  by  the  custom  of  business,  pia  M 
the  hands  of  Hewes,  the  party  who  wis  •> 
gaged  in  these  transactions;  and  thSlA^ 
should  have  passed  from  him,  O.  K.*t  jf 
the  book-keeper ;  but  that  none  ever  did  nv 
the  latter.     Under  those  cifcomstsaMjJ 
instruct  that  the  mailinic  of  tbess  UrtMMi* 
creates  a  presumption  that  the  deiaMi 

Sersonally  received  them,  and  werslhotMtt- 
ed  of  the  purchases  being  made  by  Ih** 
would  probably  have  mislra  the  Jvrr.   Whis 
a  letter  is  duly  mailed  a  presomptioa  tfktf 
that  it  is  delivered ;  but  that  prasanfilltt]J 
that  It  is  delivered  in  tbe  osnal  oosne « 
business;   and  when  the  usual  ooone  « 
business  Is  for  an  agent  of  a  party  to  nak^ 

141  r.  & 


m 


SCHUTZ  v.  JOBDAN. 


218-221 


aj  pari  of  the  goods  thuB  surreptitiously 
plioed  in  the  store  of  the  defendants. 
There  sre  two  matters,  however,  which  re- 

I  «lnq[)ecial  notice.    One  is  as  to  the  instruc- 

'  ms  respectini?  Uie  hurden  of  proof.  The 
coort  was  asked  by  the  plaintiffs  to  charge : 
'The  horden  of  establisning  the  defense  set 
Wp  in  the  answer  is  upon  the  defendants, 
fld  SQoh  defense  being  founded  upon  allega- 
tkosof  fraud  and  conspiracy,  the  same  must 
lis  proTen  to  the  satisfaction  of  the  Jury. 
Aaod  is  never  presumed.    It  must  be  proven 

.  If  fMts  which  warrant  such  an  inference. " 
nis  request  was  refused,  and  the  law  was 

'  ftoslidadown: 

'  "I  have  been  requested  to  instruct  you  as 
t»  the  burden  of  proof. 

"As  to  that  I  can  only  say  that  the  burden 
if  proof  is  on  the  plaintiffs  to  make  out  their 
f  esse  and  make  ^it  out  all  the  way  through ; 
:  ftst  is,  in  the  first  place  they  must  show 
*■  yoQ  that  these  ffoods  were  sold  in  the  usual 
.-Sonne  to  Mr.  I&wes,  acting  for  the  defend- 
«'«ts;  but  if  they  fail  in  that,  it  is  for  them 
V  Is  sstl^  you  that  this  quantity  of  goods 
r  was  so  large  that  the  defendants  must  have 
>>:  known  about  it  and  ratified  it  by  going  right 
along  and  selling  after  they  had  found  out 
tf^sbont  it  that  is,  it  is  on  the  plaintiffs  to 
iske  out  their  case. 

*T1ie  fact  that  the  goods  got  into  the  es- 
fldiliahmeni  of  the  defendants  or  that  the 
i'loods  were  xeoeived  by  the  carrier  which  the 
'iataidanta  authorized  to  take  the  goods  here 
in  New  York,  is  made  out — ^there  is  no  ques- 
tion about  that ;  no  question  in  the  case  but 
wliat  plaintiffs  psfted  with  their  goods  or 
"Ite  they  got  where  the  defendants  are  liable 


for  them  if  they  bought  them ;  there  is  no 
question  about  that.  If  they  make  out  that 
the  defendants  did  buy  them,  'then  the  defend- 
ants had  the  goods  and  are  liable  for  them. 

"  But  that  the  bargain  was  a  bargain  for 
the  sale  of  these  go<xls  to  Mr.  Hewes  in  the 
usual  course  of  business,  it  is  for  the  plain- 
tiffs to  make  out  further,  and  if  they  ao  not 
make  that  out,  that  the  defendants  ought  to 
have  known  that  they  were  receiving  those 
goods  is  to  be  made  out  by  the  plaintiffs. " 

The  ruling  of  the  trial  court  was  correct ; 
the  burden  was  on  the  plaintiffs,  and  to  the 
extent  indicated  in  the  instructions.  This 
is  not  a  case  in  which  some  independent  mat- 
ter is  set  up  as  a  defense — payment,  breach 
of  warranty,  counterclaim,  and  the  like,  a 
defense  which  practically  admits  the  plain- 
tiffs' cause  of  action,  and  seeks  to  defeat  it 
by  the  existence  of  other  facts.  It  was  not 
like  the  plea  of  confession  and  avoidance. 
It  was  a  denial,  it  denied  the  sale ;  and  the 
burden  of  proving  the  sale  was  on  the  plain- 
tiffs, and  rested  with  them  until  the  close  of 
the  case.  It  would  not  establish  a  purchase 
by  the  defendants,  that  an  agent  of  theirs 
had  made  a  contract.  The  plaintiffs  must 
go  further,  and  prove  that  such  agent  had 
authority  to  make  the  contract ;  not  to  make 
contracts  generally,  but  to  make  the  contract 
which  in  fact  was  made.  A  party  who  seeks 
to  charge  a  principal  for  the  contracts  made 
by  his  agent  must  prove  that  agent's  author- 
ity ;  and  it  is  not  for  the  principal  to  dis- 
prove it.  The  burden  is  on  the  plaintiff. 
The  plaintiffs  would  not  contend  that  they 
had  made  out  a  cause  of  action  against  the 
defendants,  by  proving  that  Uewes  had  made 
a  purchase  in  their  name.     Of  course  they 


lY.Onnei96MB8LlB8;  Terry  v.  Wheeler,  26  N. 

,Wk  lingham  v.  SSggleston,  27  Mloh.  8S4;  Whlt- 

I T.  Whttoey*  24  Miob.  488;  Newoomb  v.  Cabell, 

408;  Shelton  v.  FrankUn,  68  IlL  888, 888; 

T.  Out,  127  MasL  888;  Hunter  v.  WetseU,  84 

XiMC  IBB;  Graj  ▼•  New  York,  14  Jones  ft  &  404; 

I8leaiii mil  OOb  t.  Brown«  B7  Me.  9;  Bojmton 

•T«hKM  Me.288;  Underhill  ▼.  Muskegon  Boom 

.  #  Mtoh.  680;  Muskegon  Boom  Ck>.  v.  Underbill, 


of  personal  property  is  effected  by 

oootraot,  oondsthig  of  a  oontraot  or 

(CO  llie  terms  of  sale,  by  the  parties  or 

:  a  delivery,  actual  or  oonstructive, 

to  the  terms  of  such  agreement.    Farlow 

,  UChraj,  2a;  LBngdell*s  Gases  on  Sales,  780i 

""dOttvety**  Isused  in  the  law  of  sales  in 
It  Is  used  in  turn  to  denote 
>  of  ttds,  and  transfer  of  posBession.  There 
distinotfon  between  delivery  to  pass 
i  to  destroy  seller's  Uen.  Arnold  v.  Delano, 
JiL0OAm.Dea754,78O;  MeaBer  v.  Woodman, 
B-mn  Am.])e&241,247;  Dixon  v.  Tatee,  6 
»ft Ad. tU(  Morse  t.  Sherman,  106  Mass.  480, 488; 
•  T.  Aii8ley«  11  bed.  L.  12, 51  Am.  Deo.  406, 409. 
1  cr  real  deltvery  lathe  transfer  of  the  com- 
aold  to  the  recipient,  while  oonstructive  or 
delivery  may  be  made  with  equal  effect, 
asfc  between  boyer  and  seller,  by  a  transfer  of 
i  artfole  which  Is  a  symbol  or  evidence  of  own- 
ijPbSiiflh  as  the  delivery  of  the  key  of  a  ware- 
i^oBtBiningtbe  goods  sold,  or  of  the  bill  of 
grof  goods  at  sea,  or  of  a  bill  of  sale  of  aves- 
Jgsa.   1  Abb.  Law  Diet.  680;  Lambeth  ▼.  Wells, 


12  Bob.  (Lbl)  51;  Kewoomb  v.  GabeU,  10  Bush,  460, 
460. 

Constructive  delivery  is  equivalent  to  real  deliv- 
ery. Bolin  V.  Haffnagle,  1  Bawle,  9;  Brown  v.  Vol* 
kening,  64  N.  T.  80. 

There  may  be  a  bargain  and  sale  of  goods,  suflB- 
dent  to  transfer  the  title,  without  any  such  deliv* 
cry  as  will  amount  to  a  transfer  of  possession. 
Vrazier  v.  Simmons,  ISO  Mass.  631, 685;  Morse  v.  Sher- 
man, 106  Mass.  480, 482;  Haskins  v.  Warren,  115  Mass. 
614, 688;  Safford  v.  MoDonough,  120  Mass.  280;  Ar- 
nold V.  Delano,  4  Cush.  88,  SB,  16  Am.  Dec.  754;  Sim- 
mons V.  Swift,  6  Barn,  ft  G.  867;  Langdeil,  Gases  on 
Sales,  660;  2  Kent,  Com.  482. 

A  sale  of  personal  property  is  complete  by  the 
mere  consent  of  the  parties  and  without  delivery, 
at  least  as  between  the  parties;  but  though  the  ven- 
dee acquires  the  right  of  property  in  the  thingsold, 
yet  the  payment  of  the  price  or  tender  tiiereof 
alone  entitles  him  to  the  possession.  Taylor  v. 
Twenty-nve  Bales  of  Cotton,  26  La.  Ann.  247:  Nance 
▼.Metcalf,!  West  Bep.  441, 442, 448,  10Mo.App.188; 
Farlow  v.  Ellis,  15  Gray,  229;  Langdeil,  Cases  on 
Sales,  720, 722;  Kicker  v.  Cross,  6  N.  H.  570, 571;  Bra- 
deen  v.  Brooks,  22  Me.  468,  470;  Puckelt  v.  Beed.  81 
Ark.  181, 186:  Hooban  v.  Bidwell,  16  Ohio,  609, 611; 
Wade  V.  Moffett.  21  liL  110,  111,  112, 74  Am.  Dec  79* 
Willis  V.  Willis,  6  Dana,  48;  2  Kent.  Com.  498:  Potter 
V.  Coward,  Meigs,  22, 26;  Wing  v.  Clark,  24  Me.  866, 
872;  Bartelson  v.  Bower,  81  Ind.  S12;  Upsop  v. 
Holmes,  61  Conn.  600;  Barnes  v.  Bartlett,  16  Pick.  7U 
77;  Forcheimer  v.  Stewart,  66  Iowa,  694;  Alexander 
V.  Swackhamer,  2  West.  Rep.  654, 105  Ind.  81;  Nice* 
lopulo  V.  His  Creditors,  87  La.  Ann.  478, 
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284-288  8UFBB1CB  Coubt  of  thb  Ukitbd  Statkb.  Oct,  Ttaa^ 

ior*8  liability  for  the  new  stock  is  concerned,  had  been  thus  delivered  and  the  iharetcnl- 

.It  appears  from  the  agreed  statement  of  ited  to  the  accounts  of  the  respective  pHtia 

facts  that,  after  the  directors  of  the  bank  had  on  or  as  of  October  1, 1881,  on  the  sto^  iad|V 

voted,  on  the  18th  of  September,  1881,  to  in-  of  the  bank.* 

CT^se  the  capital  stock  from  $500. 000  to  $1.  -       ^    ^^^^  ,^  j    sufflcientlT  r  iinifeit  thu 

000.000,  and  notice  to  that  effect  had  been  *v        J^is    *  j     ^.^       j  iT*^ 

ci^CgS'to^t  n^trTor'Shf^'  i»  r  '^^^  *»'  -'*^''*^  '*  *•  - 

he  already  held  the  original    forty  shares^      ^^;  g^,  digp^^ni^n  of  the  cm*  to  Am 
which'ta  M  fo&?'  '  "'""^  •  *  ""^^  "    by  the  followinrextract  f««.  the  m»d: 

"•1  oftft  "^**^'**'  Nudonal  Bant  embraoBd*in°tbe  agreed  statement  at  hm 

*  •  -Boston.  October  Ist,  i^.       ^^LS'"  »«»«'"?  ''J^'r*  '^^'J^'IC 

"Received  of    Geo.    L.   Thayer,    trastee,    P'?S^  "P""  the  stock. led«r.  and  ft*  fc 

He  also,  at  the  same  time,  acting  for  Mary  ^^  *»nt  examiner  and  comptroller,  sidy 

J.  Eaton  (the  defendant  in  error  in  the  case  Ports  of  the  bank  examiner  to  the  ciMqw 

just  decided),  who  had  forty  shares  of  the  ler,  and  to  Uie  evidence  of  the  praeewMft 

capital  stock  of   the  bank,  paid  the  same  **  ^«  annual  meeting  on  Jannaiy  16^  iM^ 

amount  for  her,  and  took  a  similar  receipt  to  *o<l  ^  evidence  of  all  other  proceedinjeii 

her.  sequent  to  the  demand  made  by  the 

As  stated  in  the  previous  case,  certificates  *^*  for  the  return  of  the  money  paid  ' 

for  the  new  stock  were  made  out  in  a  book,  ^^  28,  and  asked  the  court  to  ml*  tiMt 

with  stubs  to  indicate  their   contents,  and  of  these  matters  were   comoetenl 

were  delivered  to  the  stockholders  as  thev  against  him;  and  also  to  rule  that  hi 

cal  led  for  them.     Such  a  certificate  was  made  ^ot  bound  by  the  entries  made  apoo  the 

out  for  Mr.  Thayer,  but  he  never  called  for  of  the  corporation,  of  which  he  had  lo 

it,  though  he  was  registered  in  the  stock  book  knowledge.     He  also  objected  to 

of  the  bank  as  owner  thereof.    The  entry  in  showing  that  certificates  were  isnied  piirpt< 

the  stock  book  was,  and  yet  is  as  follows :  i°f  *o  represent  sttxjk  in  the  proposed  iioiw 

^  ^       ,    ^,  .       ^  before  the  failure  of  the  bank,  oo  NofOMT 

-1QQA  Thayer,  trustee,  Boston.  jg^  i881,  and  asked  the  court  to  rale  thitMi 

^l.    J  .    rw.    A^   ^          A^  A  ^^     'act  was  not  competent  as  aipiiDit  Ua. 

"Sept.  1.  To  40  shares,  40 4,000     also  asked  the  court  to  rale  and  hold thikr 

"  1878.  as  stated  in  the  opinion  of  the  Saprane  Oo«l 

"Jan.  16.  By  40  shares,  40 4,000  of  Massachusetts  in  Eaiam  t.   AK(/k  JH 

"1880.  Bank,  reported  in  144Ma88.  860,  4  NevSir 

"Jan.    1.    "  40     do.      40 4,000  Rep.  68,  and  to  rule  and  bold  that  the  fM 

"1881.  of  the  directors  of  September  18,  1861. 

"Oct.    1.    **  40     do.      40 4,000**  in  the  nature  of  a  mopoaitioo  to  itoekhol 

The  accounts  with  other  shareholder  were  ^  l'i^**?o!:''ft'iiSS 

similar  in  form  to  this,  and  the  bank  kept  J?  P^^JjJ  Si  JL5wwi^^i  ^TSJTS 

no  other  list  of  the  mtmes  and  residences  bf  ??7„^* '^fi  "^  'I?  w JL  tkJ  SM 

its  shareholders  and  the  number  of  shaitss  J^^TiSf ?,!itJ^  f J  tw 

held  by  each.    At  what  time  the  certificates  ^^il^t^ti^i'JSf  n^V^iS^ 

or  the  entries  in  the  stock  book  were  made  Sfff^,^*  JSa^iJXo^^l^^iS^ 

does  not  appear  except  by  the  books.    Section  S^LV^ifn  Stt  2?i^^«^^ 

6210  of  t^J^viseS  Statutes  requires  that  fhTth'^y  hSS'lSSiTJ^^ 

Zifin^f  Sl^u?fn1,'^ilT  SS'*2^  i^^creas^ ;  ««d  that  tlTdefendSirMli 

^f^aVl'^fm^^fi^"^^^^  ^Z^^^f^^^^^ST^ 

names  and  n«idences  of  all  the  shareh^^^^  S5?be%M  to  Sk^^^ 
in  the  association,  and  the  number  of  shares  j^         ^^  »iwJr^w  rr^__- 

held  by  e.^  in  Uie  office  when.  Its  bul^  SS^r^'^^S^SSTlS" 

L^^'Z^'      ^^  ^*  statement  of  facts  3?^^  ilJcome  a  shareholte  to 
states  tnat-  ^^^  ^^^  ^j^^^^^  ^^^  ^j^,^  y^  p^^ 

"  The  president  and  cashier  of  the  bank  28,  1881,  and  for  the  iiBsiMimel 

began  to  issue  certificates  for  stock  in  the  the  plaintiff  seeks  to  recover. 

proposed  increase  on  October  1,   1881,   and  "The  defendant  also  requotod  tig  sjj 

thereafter  issued  them  from  time  to  time  as  to  hold  and  rule  that  the  vote  of  the  iln^ 

called  for  to  those  who  had  paid,  and  on  of  December  18, 1881,  wasiii  lawaaihlii 

November  18,  1881,  certificates  bearing  date  ment  of  the  proposed  Increeee  of  8i.illA 

Dot   1,   1881,    representing    all    but  three  and  the  authorisatloo  of  an  lacrssss  If 

hondiedand  fifty-four  shares  of  the  $481,870,  issue  of  4,618  sharsi,  and  tbelttiiillM 
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Ills  mail,  the  presumption  is  that  the  agent 
recelTod  it  rather  than  the  principal.  Sere 
the  testimony  shows  that  the  usual  course  of 
business  sent  the  letters  containing  these 
statements  into  the  hands  of  Hewes,  the 
wrong- doer ;  and  he  testifies  that  he  turned  no 
statements  over  to  his  principals,  and  gave 
them  no  information  until  after  tiie  close  of 
these  transactions.  There  is  surelj  no  pre- 
sumption  that  the  ordinary  course  of  business 
in  the  establishment  of  defendants  was  de- 
parted from  in  the  present  case.  There  is  no 
presumption  that  the  defendants  themselves 
receivaa  the  mail  or  distributed  it,  or  that 
the  corresponding  clerk  in  these  instances 
departed  irom  the  usual  course  of  business, 
and  handed  these  special  letters  to  his  princi- 
pals. And  an  instruction  which  would  lead 
the  iury  to  suppose  that  from  the  fact  of 
mailing  all  the  other  presumptions  arising 
from  the  ordinary,  course  of  business  in  the 
establishment  of  defendants  were  to  be  ig- 
nored, would  be  incorrect  in  law,  as  well  as 
misleading. 

These  are  the  only  specifications  of  error, 
other  than  those  involTed  in  the  general 
merits  of  the  case,  which  we  deem  it  neces- 
sary to  mention.  We  see  no  error  in  the 
proceedings.  Ihe  Judgment  vxu  right,  and  it 
4#  affinned. 


GEORGE  L.  THATER,  Trustee,  Plff.  in  Brr.^ 

PETER  BUTLER,  Receiver  of  the  Paoifxo 
National  Bahk  of  Boston. 

(8ee8.a  Beporter*s  ed.284-88SJ 

Cam  fdhwed^^what  eomtitutei  a  gtoekhotder-^ 
reUoH  of  ttoekMder  from  his  nUncription. 

I,  AmC^  IfoMonol  Bonis  T.  JCoton,  ante,  p.  TQEBb  fol- 
lowed. 

S.  Where  a  ■tookholder  pays  to  a  bank  the  mooey 
fOr  shares  of  Its  new  stock  and  takes  a  reoelpt  on 
aooonnt  of  subscription  to  new  stock,  and  he  Is 
entered  tn  the  stock  book  as  a  stockholder  and  a 
stock  certUlcate  Is  made  out  but  he  never  calls  for 
It,  he  Is  a  stockholder  as  to  such  new  shares. 

t.  Where  one  sahscrfbes  for  shares  of  new  stock 
Issued  by  a  bank  under  a  rote  to  Issue  fi,000  new 
ehares,  and  the  aiaountof  the  new  stock  Is  after, 
wards  reduced  to  4,018  shares,  only  that  amount 
barhig  been  subscribed,  he  Is  not  thereby  released 
from  his  subscription. 

[No.  800.] 

Argued  March  93,  t4, 1891.    Decided  May  SB, 

1891. 

IN  ERROR  to  the  Circuit  Ck>urt  of  the 
United  States  for  the  District  of  Massachu- 
eetts  to  review  a  Judgment  against  a  stockholder 

'H<naLr'AMtotiyarUir  or  by-Iatm  of  corjtorcMon^  as 
to  t^  CnmsTsr  df  stooXc*  Mm  on  atoelc/or  debt  dua  by 
^'odclkMsri,  see  wiU  to  Union  Bank  of  George- 
town T.  LaM«  ii  280. 

Am  to  rf0At  to  filedo^  dock;  rights  of  pUdges  of 
same.  wmnoUto  Anderson  t.  Philadelphia  Ware- 
house Oo.  SB:  478. 

Am  to  prsferred  stoOi^Us  issuic;  rUfiUsof  holdors 
of.  see  «ots  to  Warren  ▼.  King,  27:  760. 

AstojnMtlduta  Hahility  of  stoekholden  for  eot^ 
poraU  debts,  see  note  to  Hutch  v.  Dana,  SB:  wft. 

1  a  u.  s. 


of  a  bank  for  an  assessment  upon  his  shares  of 
stock  upon  the  insolvency  of  the  bank.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Benton*  Jr«»  for  plaintiff  in 
error. 

Mr.  Ml.  A.  Rannej  for  defendant  in  error. 

Mr,  Justice  Bradley  delivereC  the  opinion 
of  the  court: 

This  is  an  action  brought  by  the  receiver  rAjmi 
of  the  Pacific  National  Bank  of  Boston  l»*»*J 
against  George  L.  Thayer,  tnistee,  to  recover 
one  hundred  per  cent  of  the  •amount  of  his 
capital  stock  in  said  bank  upon  his  individ- 
ual liability  as  a  stockholder  under  section 
5161  of  the  Revised  Statutes.  The  amount 
sued  for  was  $8,000  (with  the  interest  there- 
on), being  $4,000,  the  amount  of  forty  shares 
of  stock  held  by  him  as  trustee,  prior  to 
September,  1881,  and  $4,000  for  new  stock 
subscribed  for  and  taken  by  him,  as  alleged 
by  the  plaintiff,  in  September,  1881,  as  and 
for  his,  the  said  Thaver*s  share  and  pro- 
portion of  the  new  stock  issued  at  that  time, 
as  sliown  in  the  preceding  case  just  decided, 
and  in  the  cases  of  Delano  v.  Butler  and  As- 
mnwaU  v.  Butler,  there  referred  to.  His 
liability  to  pay  the  $4,000  upon  the  origi- 
nal stock  was  not  disputed,  and  judgment 
for  that  amount,  with  interest,  was  rendered 
by  consent  But  Thayer  deni ed  any  1  iabi  1  i  ty 
by  reason  of  the  new  stock,  denying  that  it 
was  his  stock,  and  claiming  a  set-off  for  the 
money  ($4,000)  which  it  was  conceded  lie 
had  paid  therefor,  on  the  ground  that  he  only 
paid  for  stock  which  was  to  form  part  of 
an  increased  capital  of  $500,000,  and  no  such 
increase  was  ever  made.  The  case  is  in  all 
respects  similar  to  that  of  Butler,  Receiver^ 
V.  Mary  J.  Eaton  [post,  p.  718],  just  decided. 

A  jury  being  waived,  the  cause  was  tried 
by  the  court  upon  an  agreed  statement  of 
facts;  in  addition  to  which  the  plaintiff 
(below)  produced  the  testimony  of  Mr. 
Thayer  himself,  giving  the  particulars  of 
his  acts  in  relation  to  the  new  stock,  which 
elicited  nothing  important,  and  which  the 
court  disregard^  in  coming  to  its  conclu- 
sion. The  statement  of  facts  contained  the 
same  facts  which  were  received  in  evidence 
in  the  case  of  Padfie  National  Bank  v.  Eaton 
\ante.  p.  702],  just  decided,  and  in  addition 
thereto  a  list  or  payments  on  account  of  the 
new  stock,  with  the  date  of  each  payment ; 
a  copy  of  the  report  of  the  bank  examiner, 
Needham,  dated  November  18,  1881 ;  a  copy 
of  minutes  of  meetings  of  the  directors  of 
the  bank  December  10,  1881,  and  December 
14,  1881 ;  copy  of  letter  from  the  comptroller 
of  the  currency  to  the  bsjik  examiner  Decem-  [f  86] 
her  18,  1881.  and  from  the  examiner  to  the 
comptroller,  December  14,  1881 ;  and  minutes 
of  directors'  meeting  January  2,  1882.  This 
additional  evidence  had  relation  mostly  to 
the  voluntary  assessment,  and  to  the  ques- 
tion of  the  resumption  of  business  by  the 
bank,  and  has  no  further  effect  upon  the  pres- 
ent controversy  than  as  going  to  show,  per- 
haps, good  faith  on  the  part  of  the  directors 
of  the  bank.  We  do  not  think,  however, 
that  it  alters  the  case  in  the  slightest  degree, 
so  far  as  the  question  of  the  plaintiff  in  er- 
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ior*8  liability  for  the  new  stock  is  concerned,  had  been  thus  delivered  and  the  shares  cnl-  : 

.It  appears  from  the  agreed  statement  of  ited  to  the  accounts  of  the  respective  pHta 

fficts  that,  after  the  directors  of  the  bank  had  on  or  as  of  October  1, 1881,  on  the  sto^  kdpr 

voted,  on  the  18th  of  September,  1881,  to  in-  of  the  bank." 

CT^ae  the  apital  stock  from  $500  000  to  $1,  -  ^    ^.^  j^  j    sufflcientlT  r  iinifest  thit 

000,000,  and  notice  to  that  effect  had  been  *.i.       Jr»ls    *                    j     ^  *       j  iT -.^^ 

sent  out  to  the  stockholders,  giving  to  «ich  *•»!  certiflcatM  were  made  outjjndttrt  m 

a.  riffht  totake  the  new  atock  it  naf  in  eoujJ  *''*'7  "as  made  in  the  stock  book  befcn  Ihl 

paia   »4,000  irom  tne  trust  money  m  nis  .„  ^.u^  ^^4.*-^^  ^s  ..,k«.,»:u«..  #-«.  *v^     - 

Lnds,  belonging  to  the  same  trust  for  which  »°   k"  ""****  "'  subscnbiiig  for  tks  Mf* 

.na^'i^LH*  tipr^f„r*"l^«:iii.'f '7-v^nS"^f  Thi  final  disposition  of  the  CM*  is *» 

whicru  M  folW                ^        ^^  »»y  *•»«  followinnxt«ct  from  the  m»d: 

-*4  000  "'''""'''  '''•''°"'''  ^""'sent   28  en:h^tlr.^S^taJ?aSrt  - 

*^'               -Boston.  October  SfiJl.  Sj^LS^SZ^thr^to^^^^W  !^d^^ 

-Received  of    Geo.     L.   Thayer,    trustee,  Slj^'^nJ   m!S?ii  iff *„!^  ^SJ2 

four  thousand  dollars  on  account^.f  subscrip-  gS'to^wled^  ^^Z^t  ^f  f^itaSl 

tion  to  new  Stock.  Ji^  Tv  «Iii^  «^  -fJwTt         *    "  ^r*T-^ 

-J.  M.  Pettengill,  Cashier.-  SthTeVl'rceTth'^es'S.d^t^ 


He  also,  at  the  same  time,  acting  for  Mary  the  bank  examiner  and  comptroller,  ud» 

J.  Eaton  (the  defendant  in  error  in  the  case  Ports  of  the  bank  examiner  to  the  C0Bi|»toii* 

just  decided),  who  had  forty  shares  of  the  ier,  and  to  the  evidence  of  the  piooeidte 

capital  stock  of   the  bank,  paid  the  same  »*  ^^  annual  meeting  on  Jannaiy  lOl  tf^ 

amount  for  her,  and  took  a  similar  receipt  to  mi<1  ^  evidence  of  all  other  proceediaitB  ~^ 

ber.  sequent  to  the  demand  made  by  the  '^ 

As  stated  in  the  previous  case,  certificates  ^^^  ^o'  ^^  return  of  the  numey  paid  i 

for  the  new  stock  were  made  out  in  a  book,  l>er  28,  and  asked  the  oonrt  to  rale  Hal 

with  stubs  to  indicate  their   contents,  and  ^^  these  matters  were    comoetent  evit 

were  delivered  to  the  stockholders  as  thev  against  him;  and  also  to  rule  thai  hi 

cal  led  for  them.     Such  a  certificate  was  made  ^^^  bound  by  the  entries  made  apoo  the 

out  for  Mr.  Thayer,  but  he  never  called  for  of  the  corporation,  of  which  he  had  lo 

it,  though  he  was  registered  in  the  stock  book  knowledge.     He  also  objected  to  «i 

of  the  bank  as  owner  thereof.     The  entry  in  showing  that  certificates  were  iSRicd  piirpt< 

the  stock  book  was,  and  yet  is  as  follows :  in§  to  represent  stock  in  the  proposed  lacM 

^  ^       ^    ^  ^  before  the  failure  of  the  bank,  on  NofOMT 

-1QQA  Thayer,  trustee,  Boston.  is,  1881,  and  asked  the  oourt  to  rule  Ihit " 

1880.  fi^  Yf2B  not  competent  as  sjntiist  Ua.  

''Sept.  1.  To  40  shares,  40 4,000  also  asked  the  court  to  rule  and  hold  the  Isv 

"  1878.  as  stated  in  the  opinion  of  the  SapRme  Oo«l 

"Jan.  16.  By  40  shares,  40 4,000  of  Massachusetts  in  Eaiam  ▼.  T^M^k  Jil 

''ISSO.  Bank,  reported  in  144Mass.  860,  4  New  Sir 

''Jan.    1.    **  40     do.      40 4,000  Rep.  88,  and  to  rule  and  hold  that  the  fM 

*'1881.  of  the  directors  of  September  IS.  1861.  «i»j 

"Oct.    1.    **  40     do.      40 4,000"  in  the  nature  of  ajnroposiUoDtosloekholta 

T«K^  <>^/w^.,»»<>  «rUK  ^¥\s^^  <.k.««i.^i^^«<.  -r^-«  to  subscribe  for  6, 000  shares  of  oswstoekai 
The  accounts  with  other  shareholders  were  ^         ,    ,     ^  $500,000 ;  that  ll  wss  s«> 

ilfniw  m^Tt^/^l'!;ri5^^^^^                 saiy  W  the  stoSdiould  all  bettkfsfli 
no  other  list  of  the  names  and  residences  of  ♦i,j'^^-«_  «ii  -^.ij  ««  »--* »i^  ^^^-— a 

its  8hareholde«  and  the  number  of   shares  !if,,T^''Lfii  J?'L,  th^^H^lSMi 
held  by  each.    At  what  time  the  certificates  SS^^*'^iS?^JS^iftfj^Zf iStSS 

dLi'n^annSr ix.^n^b^e'bSScr'^Se^^  ^^  ^^biXuSe^^S'Stf' 

fi^  ^f  ffi^vhSS  tttJ^ni  J^w  done.  "»<»  "»*  *»«•  oomptioltorSoda  ort   , 

Sxt  pre^d^n^/nf^f^TeJS'^'^io^  *«»  «»«y  ^,  *5«?  do-S,  «nd  y,y»..Htt! 

b«„i.j5r  association  shall  cause  f  be  kept  ^^^  ^^  ^^^^St 

at  all  times  a  full   and  correct  list  of   the  "^^uT  !«« 

names  and  residences  of  all  the  shareholders  upp?  the  impHed  c^idtttflis  jhrt  >s 


u»mc»  auu  i«»ucu«:o  M^   ail    uiic  Dumcuumcn.  ^^  ^  required  tO  tskO  DOW 

'LTZ:^'^    ^^  "^  "^^"^"^  "'  "^  did  n'Sf'bS^me  ^iiSldS&t 

states  tnat-  ^j^^  ^^^  ^j^^^^  ^^^  ^^^^  ^  ^^ 

"The  president  and  cashier  of  the  bank  28.  1881,  and  for  the  ■misbhii 

began  to  issue  certificates  for  stock  in  the  the  plaintiff  seeks  to  roeofer. 

proposed  increase  on  October  1.   1881,  and  "The  defendant  alsorequeiM  tig  • 

thereafter  issued  them  from  time  to  time  as  to  hold  and  rule  that  the  vote  of  thsdbitf 

called  for  to  those  who  had  paid,  and  on  of  December  18, 1881,  waslBlftimsili/ 

November  18,  1881,  certificates  bearing  date  ment  of  the  proposed  Increeee  of  6i.illi 

Dot   1,    1881,    representing    all    but  three  and  the  authorisatioo  of  an  iMmMlff 

hoodred  and  fifty-four  shares  of  the  $481,870»  issue  of  4618  sharao»  ead  thai  the  art* 
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directors  in  including  the  amount  the  de- 
fendant had  paid  in  to  increase  the  capital 
by  the  issue  of  5,000  shares  in  the  amount 
necessary  to  increase  the  capital  by  4,618 
shares  did  not  affect  the  defendant's  legal  re- 
lations with  the  bank  and  make  him  a  share- 
holder in  the  increase  of  4,618  shares. 

**  The  defendant  also  requested  the  court  to 
find  and  rule  upon  the  whole  case  that  he 
was  liable  to  pay  an  assessment  only  upon 
the  forty  shares  of  original  stock  held  by 
him  in  the  bank,  and  was  not  liable  to  pay 
the  assessment  claimed  on  the  forty  shares 
of  allefi^  new  stock  placed  in  his  name,  as 
«et  forth  in  the  admitted  facts. 

"The  court  declined  to  rule  and  find  as 
thus  requested,  but  did  find  and  rule  upon 
the  facts  agreed  by  the  parties  and  found  by 
the  court  as  facts,  as  hereinabove  set  forth, 
'  as  a  conclusion  of  law  based  upon  the  ad- 
mitted facts,  without  reference  to  the  testi- 
mony of  Thayer  that  the  stock  of  the  bank 
was  lawfully  increased  from  $500,000  to 
#961,800,  and  that  all  the  proceedings  result- 
ing in  such  increase  were  valid  ana  binding 
on  the  defendant,  and  that  by  virtue  of  his 
payment  of  $4,000,  on  September  28,  1881, 
he  became  a  holder  of  forty  shares  in  the 
new  stock,  and  that  he  was  therefore  liable 
to  assessment  upon  those  shares  as  well  as 
upon  the  forty  shares  originally  held  by  him, 
And  ordered  judgment  for  the  plaintiff  for 
the  amount  of  the  assessment  on  80  shares  i^ 
stock.'" 

As  the  case  is  in  all  essential  respects  like 
that  of  Padfle  Nat,  Bank  v.  Baton,  Just  de- 
cided, and  as  we  fully  expressed  our  views 
tipon  the  questions  at  issue  in  that  case,  it 
is  unnecessary  for  us  to  repeat  what  was  there 
«aid.  We  are  of  opinion  that  the  decision 
of  the  circuit  court  was  correct  and  that  there 
is  no  error  in  the  record. 

The  judgment  i$  then^ore  affirmed. 


PETER  BUTLER,  Receiver  of  the  Paoifio 
National  Bank  of  Bostoh,  Piff.  in  Err., 

e. 

aLA.RY  J.  EATON. 

<8ee  &  a  Beporter's  ed.  tID-UQ. 

Bnereal  baaed  an  decision  of  another  ease, 

Where  a  judgmeot  of  the  obroalt  oout  Is  based 
whoUy  on  a  judgment  of  a  state  ooort  between 
substantially  the  same  parties  and  on  the  same 
subject  matter,  whioh  latter  Judgment  is  after- 
wards reversed  In  this  oourt,  and  the  case  in  the 
circuit  Courtis  subsequently  brought  here  for 
review,  the  judgment  in  It  will  also  be  reversed, 
although  the  record  shows  no  error. 

[No.  801.] 
Jirgued  March  iS,  £4, 1891.    Decided  May  SB, 
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IN  ERROR  to  the  Circuit  Oourt  of  the 
United  States  for  the  District  of  Massachu- 
setts to  review  a  Judgment  ag^nst  a  stock- 
liolder  of  a  bank,  on  her  individual  liability 
finder  sec.  5151  of  the  Revised  Statutes,  for  a 
pert  of  an  assessment  on  her  stock     Bnersed^ 

111  r.s. 


and  cause  remanded  with  directions  to  enter 
judgment  against  drfendanifor  the  whote  amount 
sued  for. 

The  facts  are  stated  in  the  opinion. 

Mr,  A.  A*  Ranii«j  for  plaintiff  in  error. 

Mr.  J,  H.  Benton*  Jr.*  for  defendant  in 
error. 

Mr.  Justice  Bradley  deK^ei«d  the  opinion 
of  the  court : 

This  case  is  a  sequel  to  the  case  ef  Piacifle 
National  Bank  v.  tkUon  [afUCy  p.  7021,  just 
decided.  It  was  an  action  brought  by  the 
receiver  of  the  Pacific  National  Bank  of 
Boston  against  Mary  J.  Eaton  to  recover  one 
hundred  per  cent  of  the  amount  of  her  capital 
stock  in  said  bank,  on  her  individual  liabil- 
ity as  a  stockholder,  under  section  5151  of 
the  Revised  Statutes.  The  amount  sued  for 
was  $8,000,  and  interest  thereon,  being  $4,000 
and  interest  for  her  original  stock,  and  $4,000 
and  interest  for  her  new  stock.  Her  liability 
to  pay  the  first  sum  was  not  disputed.  She 
consented  to  be  defaulted  for  that,  and  that 
judgment  should  be  rendered  against  her. 
But  she  denied  any  liability  by  reason  of  the 
new  stock,  and  claimed  a  set-off  for  the 
money  she  had  paid  on  it  on  the  ground  that 
she  only  paid  for  stock  which  was  to  form 
part  of  an  increased  capital  of  $500,000,  and 
no  such  inci'ease  was  ever  made.  By  a  sub- 
sequent plea,  puis  darrein  continvanee,  after 
specially  setting  forth  the  facts  relating  to 
said  new  stock,  and  denying  her  liability 
therefor,  she  pleaded  in  bar  the  iudgment 
rendered  in  her  favor  in  regard  thereto  by 
the  Supreme  Judicial  Court  of  Massachusetts 
on  the  10th  day  of  May,  1887,  which  we  have 
just  reversed.  A  jury  was  waived  and  the 
cause  was  tried  by  the  court  upon  an  aereed 
statement  of  facts,  including  tiie  record- and 
judgment  in  the  said  action  in  the  Supreme 
Judicial  Court  of  Massachusetts.  The  agreed 
statement  of  facts,  with  the  exception  of  the 
said  judgment,  is  precisely  the  same,  mutatis 
mutandis,  as  in  the  case  of  Hutyer  v.  Butler 
[ante,  p.  711],  just  decided,  and  so  far  as  the 
case  depends  on  said  statement,  the  same 
conclusion  must  be  reached. 

Upon  a  hearing  of  the  whole  case  the  cir- 
cuit court  gave  judgment  in  favor  of  the 
receiver  for  the  amount  of  the  40  shares  of 
stock  originally  held  by  Miss  Eaton,  with 
the  interest  thereon,  but  not  for  the  amount 
of  the  40  shares  of  new  stock.  The  ground 
of  the  judgment  will  appear  by  the  follow- 
ing extract  from  the  bill  of  exceptions : 

**  The  plaintiff  objected  to  the  competency 
of  the  record  of  the  case  of  Mary  J,  Eaton 
V.  The  Pacific  National  Bank,  tried  in  the 
state  court  and  constituting  a  part  of  said 
agreed  facts,  contending  that  the  same  con- 
stituted no  estoppel  or  bar  in  defense  of  this 
action.  The  court  admitted  it  and  plaintiff 
excepted,  and  his  exception  was  allowed. 
The  plaintiff  contended  and  asked  the  court 
to  rule  that  if  the  adjudication  in  the  state 
court,  as  shown  by  the  said  record  from  the 
state  court,  was  competent  evidence,  it  was 
not  of  itself  conclusive  in  this  action,  and 
did  not  operate  as  an  estoppel  or  bar,  and 
was  only  to  be  considered  with  the  other 
facts  agreed  in  the  case. 
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*'The  plaintiff  contended  and  asked  the 
court  to  rule  that  upon  all  the  facts  agreed 
as  aforesaid  he  was  entitled  to  recover  the 
assessment  sued  for  upon  the  eighty  shares 
^^1  of  stock  declared  on.  The  court  declined  to 
'  so  rule,  and  being  of  the  opinion  that  he 
was  entitled  to  so  recover,  except  for  the  said 
adjudication  in  the  state  court,  he  held  that 
said  adjudication  was  of  itself  conclusive  as 
a  bar  to  the  recovery,  so  far  as  the  forty 
shares  of  new  stock  in  question  were  con- 
cerned, notwithstanding  the  issuing  and 
pendency  of  a  writ  of  error,  and  ordered 
Judgment  for  the  amount  only  of  the  assess- 
ment upon  the  forty  shares  of  old  stock  not 
in  dispute;  that  is  to  say,  in  the  sum  of 
$6, 172.  The  plaintiff  excepted  to  the  ruling 
in  so  far  as  it  precluded  him  from  recovering 
a  like  sum  in  addition  on  account  of  the 
other  forty  shares. " 

As  the  sole  ground  and  reason  for  giving 
judgment  against  the  receiver,  in  regard  to 
the  amount  of  the  new  shares  of  stock,  was 
the.  judgment  of  the  Supreme  Judicial  Court 
of  Massachusettjs,  which  (as  stated)  we  have 
Just  reversed,  the  inauiry  arises.  What  dis- 
position may  be  maae  of  the  judgment  in 
this  case,  supposing  that  the  evidence  of  the 
Massachusetts  judgment  was  properly  ad- 
mitted and  allowed  by  the  circuit  court  on 
the  trial  of  the  cause?  At  that  time  this 
judgment  was  valid  and  subsisting.  It  was 
not  nominally  between  the  same  parties,  it 
is  true.  It  was  a  Judgment  recovered  by 
Marv  J.  Eaton  against  the  Pacific  National 
Bank ;  whereas  the  present  action  is  an  action 
between  Butler,  the  receiver  of  the  said  bank, 
and  the  said  Mary  J.  Eaton.  We  are  inclined 
to  think,  however,  that  the  court  below  was 
right  in  determining  that  the  two  actions 
were  substantially  between  the  same  parties, 
inasmuch  as  a  receiver  of  a  national  bank, 
in  all  actions  and  suits  growing  out  of  the 
transactions  of  the  bank,  represents  it  as 
fully  as  an  executor  represents  his  testator. 
We  think,  therefore,  that  the  evidence  of  the 
Judgment  recovered  was  properly  admitted 
as  a  bar  to  the  receiver's  title  to  recover  in 
reference  to  the  new  stock.  And  it  cannot 
be  said,  therefore,  looking  to  the  record  in 
this  case  alone,  that  there  is  error  in  the 
judgment  now  before  us.  But  by  our  own 
judgment  just  rendered  in  the  other  case,  the 
whole  basis  and  foundation  of  the  defense  in 
the  present  case,  namely,  the  judgment  of 
the  Supreme  Judicial  Court  of  Massacluisctts, 
is  subverted  and  rendered  null  and  void  for 
the  purpose  of  any  such  defense.  Whilst  in 
MkS]  force,  an  execution  issued  upon  It.  and  a  sale 
of  property  under  such  execution  would  have 
been  effective.  And  when  it  was  given  In 
evidence  in  this  case  It  was  effective  for  the 
purpose  of  a  defense,  but  its  effectiveness  in 
that  regard  Is  now  entirelv  annulled.  Are 
we  then  bound  to  affirm  the  Judgment  and 
send  it  back  for  ulterior  proceedings  in  the 
court  below,  or  may  we,  having  the  Judgment 
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before  us,  and  under  our  control  for  tfflm. 
ance,  reversal  or  modification,  and  htrii^ 
Judicial  knowledge  of  the  total  present  ii- 
sufficiencv  of  the  ground  which  supports  it, 
set  it  aside  as  devoid  of  any  legal  btsis,  tnd 
give  such  judgment  In  the  case  as  would  ani 
ought  to  be  rendered  upon  a  writ  of  error. 
coram  f)obu,  audita  querela^  or  other  proper 
proceedings  for  revoking  a  Judgment  vhid 
has  become  invalid  frran  some  extnoeoai 
matter? 

In  the  case  of  BaUard  t.  SuarU,  180  U.  8. 
60  [82 :  846],  which  was  an  appeal  io eqaitf 
in  which  a  somewhaf.  similar  exigency  ex* 
isted,  we  remanded  the  cause  to  the  cuco^ 
court  with  instructions  to  allow  the  a|»pd* 
lant  to  file  such  supplemental  bill  u  bi 
mi^ht  be  advised,  in  tne  nature  oi  a  bill  of 
review,  or  for  the  purpose  of  suspendiBf  «r 
avoiding  the  decree  upon  the  new  mttff 
arising  from  the  reversal  of  the  decree  m 
which  it  was  based.  There  were  oonpliei' 
tions  in  that  case  which  rendered  sock  & 
course  advisable.  A  sale  had  beeo  Bide 
imder  execution,  and  the  pnrdiaiBn  aiglt 
have  acquired  rights  which  a  simple  leitnil 
of  the  decree  would  have  embarnsMd;  ai 
the  decree  itself  was  not  founded  diieedf 
upon  the  other  decree  which  had  beei » 
versed,  but  was  rmdered  on  a  bill  ikd  ti 
set  aside  alleged  fraudulent  caufvywrnrnd 
land  which  obstructed  tbe  ezieciitioi  of  ^ 
decree.  It  seemed  to  xm  that  the  mnamf 
investigation  to  be  made  would  involiitti 
exercise  of  original  JurisdictioB  ^^ 
court,  to  which  it  is  not  oompetent  Ami 
we  took  the  course  mentioned,  by  nmuiSb$ 
the  cause  to  the  circuit  court  in  eider  M 
the  requisite  ulterior  proceedinga  aifllto 
taken  tnere. 

The  present  case  is  a  more  simple  eii 
The  J  udgment  complained  of  is  based  din^ 
upon  the  judgment  of  tbe  Saprems  Jndidi 
Court  of  Massachusetts,  whicn  we  have  Jii 
reversed.  It  is  apparent  fnxn  aa  iMpeeliii 
of  the  record  that  the  whole  foonditioa  ■ 
that  part  oi  the  Judgment  which  Is  ii  U^ 
of  the  defendant  is,  to  our  Jndidal  lowvl* 
edffe,  without  any  validity,  fores  or  Adk 
I  and  ought  never  to  have  existed.  Wkj i^A 
should  not  we  reverse  the  Jodj^neet  «IM. 
we  know  of  record  has  become  enonwii^  m\ 
save  the  parties  the  delay  and  nxammmi 
taking  ulterior  prooeedingt  la  the 
low  to  effect  the  same  objeolt 

Upon  full  consideration  of  the 
have  come  to  the  ocmclnttoii  thai  vi 
dispose  of  the  case  here.     W§ 
verm  ths  judgment  qf  tk$  CTrewft 
order  that  the  cause  be  remanded 
tions  to  enter  ludment  lor  tte  flkdM 
error  against  the  aefoidant  la  enorltf^ 
whole  amount  sued  for  In  the  actta. 
eight  thousand  dollan»  with  IbH 
costs,  and  take  snch  further  precssdJajp 
maj   be   proper   in  oonfofmitj  vtth  i 
opinio 
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rmm^y    6RBQ0RY    CONSOLIDATED     MINING 
l««»J  COMPANY  «r  al.,  P^^  in  Err., 

LEWIS  M.  8TARIL 


SAME 

«. 

BAMEb 


JjMMsl.  iaA#fi  neeemory  to  bring  mp  m 
fiivcioui  dff^etiam-'istUr^  wJUn  not  dv^ 
d$nc$  impeaehmsni  tf  VBiin^m  mitJeading 
imtruction  iojur}f^lO  per  cent  damagm  where 
writ  of  error  i$  $u4d  out  far  delag. 


L  A  oMe  tried  tqr  a  territorial  ooort  wttbout  a 
Jury  oan  only  bo  broufbc  to  this  court  tqr  appeal; 
thie  ooort  has  no  jiuiedlotion  orer  siioh  a  oaae 
broa^it  to  thia  court  by  wrft  of  error; 

SL  Where  quAettoat  put  to  a  wltaen  oo  taUoff  hit 
depoettkm  were  onotoieoUonaMe  and  the  anewera 
were  raeponilTe  thereto,  and  were  not  beaieajt 
objectlona  to  siioh  aneetloiii  and  amweia  are 
Mroloiia. 

SL  Where  a  letter  oontalna  aothlnt  of  valneaa 
teodtaif  to  determine  the  matten  In  dispute  be- 
tween the  partlea,  ttie  court  did  not  err  In  iefi»> 
tnff  to  receive  tt  In  erklenoe. 

4.  AletterwrttteobfawttneHoannoibereoelTed 
In  eyidcocefor  the  pnrpoMof  hnpeaohlnt  him 

onlem  hit  attention  baa  been  Unt  called  to  It. 
ib   No  letter  from  one  ollloer  of  a  oompanj  to  an- 
other la  admlarible  to  erldeooe  acalmt  another 

part7topiOTOthetnithof  the  flMta  elated  there- 
to. 

C  Atrlalooort  doeanoterrtoiefoalnfftofflTeto 
a  Jmr  an  toatraoUon  whioh  la  mlaleadtoff  and  Im. 


T.   Where  It  appean  that  a  writ  of 
oat  merely  for  dehij,  thIe  court  on  affirmance  of 
the  Judgment  majr  award  10  per  cent  damagea  to 
addttkmtototereft. 

[Not.  866.  867.] 
dubmttUd  AprU  99. 189U    Decided  Mag  95, 

J99I. 

rX  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana  to  rerlew  Judgmenta  of 
that  court  afflrminjK  ludgmenta  of  the  Diatrkt 
Court,  Third  Judtcua  District,  of  Montana 
Terrttory,  In  faTor  of  plaintifr  to  recorer  in- 
•tallmenta  of  mooej  aue  oo  a  contract  for 
boikUof  a  quarta  mOL  Ju^^meni  in  tikejhret 
mbem  enHtled  action  qjflrwwd  with  10  per  eent 
damagee  andintertet.    Tkeeeeondabom-enUtled 


The  iMta  are  stated  to  the  opinion. 

Jfaiin.  Bdwia  W.Tooto  and  Wm.  Wal- 

^r.»  forplaintiff  to  error. 

Mr.  W.  F,  tmaidmrm  for  defendant  in 


VooL-uU  to  neisia,  by  OMed  atom 
i3tmrUeftorrltonaiaeelelom»;eacURtamdmmmerf^ 
9minmtun  betweman  appeal«ida  tprttof  error, 
aeeiMCe  to  MneesBsnk  of  DnbuQue  ▼.  Iowa,  Uk  Mr. 

jUtee»osp«ow.iiheiimMil  be  tafcsm  to  be  neanaMi 
e«  fselew.  aee  «ote  to  Pheipe  ▼.  Majer,  lit  tOL 

Am  to  vbat  oMiMofie  the  CTMCed  SBatee 
Cburf  tfOI  revCeif  en  ier«  of  errer;  bOI  1/ 
eeeiMte  to  Paito  t.  Turner,  Uk  8n. 

141  U.  8. 


Mr,  Juetice  Br%wmr  deliTered  the  opinioD 
of  the  court: 

On  July  28,  1888,  the  .fitoa  Iron  Works  of 
San  Francisco  entereil  into  a  contract  with 


the  Oregory  Consolidated  Mining  Company 
to  build  and  equip  for  it  at  Gregory,  Mon- 
tana,  a  complete^conoentrating  mill  of  speci* 


fled  capacity.  The  contract  provided  that  the 
mill  ** shall  be  completed  and  delivered  in 
perfect  running  order  within  four  montha 
from  date,  provided  the  lumber  reauired  to 
be  used  in  constructing  the  building  and 
placing  thb  machinery  therein  is  delivered 
on  the  ground  at  Oregory  aforesaid  .  .  . 
within  forty  days  after  the  receipt  of  tho 
bill  for  said  lumber  by  H.  W.  Child,  rep- 
resenting said  party  of  the  second  part. "  m 
consideration  of  this  the  Mining  Company 
agreed  to  pay  twen^  thousand  dollars  upon 
receipt  at  Helena,  liu>ntana,  of  a  bill  of  lad- 
ing uiowioff  a  ahipment  of  the  machinery 
from  San  Francisco,  and  the  sum  of  thirty 
thousand  dollars  in  tliree  equal  install  men  ta. 
**  in  thirty,  sixty  and  ninety  days  from  tho 
acceptance,  upon  completion  of  said  mil) 
by  said  party  of  the  second  part"  The 
twenty  thousand  dollars  was  paid  on  receipt 
of  the  bill  of  lading;  but  the  three  install- 
ments of  ten  thousand  dollars  each  were  none 
of  them  paid,  and  these  actions  were  brought 
to  recover  those  installments.  No.  857  on 
our  docket,  though  later  in  number,  was  the 
first  action  commenced  in  the  District  Court 
of  Montana,  and  was  to  recover  the  first  in- 
stallment No.  868  was  commenced  some 
months  thereafter,  and  was  to  recover  the  last 
two  installments.  It  was  commenced  later, 
was  tried  later  and  Judgment  was  rendered 
at  a  later  day ;  but,  aomehow,  it  occupies  an 
earlier  position  on  our  docket  The  differ- 
ences between  the  two  cases  are  these :  No. 
856  was  tried  by  a  lurv ;  No.  857,  by  the  court 
without  a  Jury.  In  No.  858  a  foreclosure  of 
a  mechanic's  lien  waa  sought;  but  not  in 
857.  The  answer  in  the  suit  for  the  second 
and  third  installments.  No.  858,  claimed 
damages  for  the  failure  to  complete  the  mill 
within  the  time  specified  in  the  contract 
With  these  exceptions  the  cases  are  substan- 
tially identical.  The  testimony  in  the  two> 
cases  was  practically  the  same,  being  mainly 
by  depositions.  Both  cases  are  brought  to- 
this  court  by  writ  of  error.  As  one  of  them. 
No.  857,  was  tried  by  the  court  without  a. 
Jury,  it  could  only  be  brought  here  by  ap- 
peal. Eeeht  V.  Boughton,  105  U  S.  885- 
[98 :1018]  ;  Act  of  April  T  :874  (18  Stat 
p.  87,  chap.  80,  sec.  8).  We  have,  tnerefore, 
no  lurisdlctioo  over  this  case.  As  to  both 
of  them,  it  may  also  be  obaerred  that  tho> 
requirements  of  section  997,  Revised  Statu- 
tes, and  Rule  91  of  this  court ,  as  to  the  as- 
signment and  specification  of  errorsi  have 
bMn  ignored.  The  only  suMeation  in  re- 
spect to  error  presented  by  either  record  i» 
tnat  made  in  the  statement  of  appeal  froot 
the  District  to  the  Supreme  Court  of  tlie  Ter- 
ritory :  and  the  briefa  filed  in  this  court  by 
the  plaintiff  in  error  were  the  same  as  wer» 
fllea  in  the  Supreme  Court  of  the  Territory 
without  compliance  with  Rule  81,  and  with 
even  inaccurate  references  tothtpageaof  tho> 
recotd  OB  which  the  specificatiooa  in  the  stata- 
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ment  of  appeal  to  the  Supreme  Court  of  the 
Territory  are  found.  We  could  properly  dis- 
pose of  these  cases  on  the  ground  of  this  dis- 
regard of  the  requirements  of  the  statute 
and  rules ;  but  ten  per  cent  damages  are  asked 
under  clause  2  of  Rule  23,  and  therefore  we 
pass  to  inquire  what  are  the  real  merits  of 
this  controversy,  and  what  are  the  errors 
which  in  any  way  are  suggested  by  the  rec- 
ord. 

There  is  no  doubt  as  to  the  sufficiency  of 
the  complaints.  Indeed,  no  objection  was 
made  to  them.  Upon  the  general'  merits  of 
the  case,  it  may  be  observed  that  the  answers 
first  denied  the  transfer  from  the  iEtna  Iron 
Works  to  plaintiff.  One  witness,  himself 
interested  in  the  iron  works,  testified  to  the 
transfer;  and  tiiere  was  no  testimony  even 
tending  to  gainsay  this.  The  answers  also 
denied  the  making  of  the  contract.  The  as- 
sistant general  manager  of  the  Mining  Com- 
pany was  called  as  a  witness,  identified  the 
contract  and  testified  to  its  execution  bjr  him- 
self for  the  Mining  Company.  The  test!  mony 
is  undisputed,  not  only  that  the  mill  was 
built  ana  equipped,  but  also  that  It  was  ac- 
cepted and  operated  by  the  defendant.  A 
letter  from  Prof.  Hesse  was  In  evidence, 
signed  bv  him  as  superintendent  of  the  Greg- 
ory Smelter,  informing  the  iron  works  of 
the  completion  of  the  contract;  his  entire 
satisfaction  with  the  work  done ;  that  the 
concentrator  was  of  larger  capacity  than  that 
called  for  by  the  contract,  ana  that  the  build- 
ing was  -substantially  and  well  built,  and 
the  machinery  of  first-class  workmanship. 
The  party  who  represented  the  iron  wor&s 
in  this  transaction  testified  that  Child,  the 
assistant  general  manager  of  the  Mining 
Company,  told  him  he  must  please  Hesse  in 
the  construction  of  the  mill ;  and  that  If  the 
mill  was  acceptable  to  Hesse,  it  would  be 
to  the  Company.  Hesse  testified  that  he 
showed  his  letter  of  acceptance  to  Child,  and 
that  he  made  no  objection  to  it,  and  that  he 
accepted  it  on  April  18,  1884.  And  Child, 
the  assistant  general  manager,  himself,  when 
called  as  a  witness,  testified  that  Hesse  was 
at  the  time  of  the  building  of  the  mill  his 
representative  at  the  works.  Under  these  cir- 
cumstances, it  does  not  admit  of  doubt  that 
the  judgments  were  right,  and  that  substan- 
tial justice  was  done  thereby. 

If  we  pass  to  a  consideration  of  the  spe- 
cial matters  of  objection  we  find  nothnig 
which  presents  even  technical  error.  It  is 
insisted  that  the  court  erred  in  overruling  the 
objection  of  defendant  to  three  questions  and 
answers  in  the  deposition  of  D.  H.  Malter, 
the  party  who  represented  the  iron  works  in 
the  contract.  These  questions  and  answers, 
numbered  6,  7  and  8,  related  to  the  time  of 
the  receipt  by  H.  W.  Child  of  the  bill  for 
the  lumber  specified  in  the  contract,  the  time 
of  its  actual  delivery  on  the  ground  at  Greg- 
ory, Montana,  and  to  the  witness's  posses- 
sion of  a  copy  of  the  bill  of  lumber  so  de- 
livered. The  form  of  the  questions  was  un- 
objectionable, the  answers  were  responsive 
thereto,  and  were  not  hearsay.  The  objec- 
tions to  these  questions  and  answers  are  frlT* 
olous. 

Question  number  0  and  the  answer  thereto, 
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in  the  same  deposition,  wn  also  disllaigii. 
This  question  was  as  to  the  time  of  thecoa* 
pletion  of  the  mill,  and  the  fsd  of  si  ae> 
ceptanoe.  The  answer  was  that  the  mill  «m 
completed  about  the  end  of  Febnurf,  18M^ 
and  accepted  April  18,  1884,  bj  Gbiks 
Hesse,  the  superintendent  c^  the  malm 
Company  In  Montana.  Sorely,  onmpMee 
and  acceptance  were  matters  which,  under  tin 
contract,  had  to  be  proved ;  and  is  the  lom 
of  the  question  is  not  chillenged,  snd  tts 
answer  was  direct  and  responsive  thento^  tin 
objection  to  them  Is  no  better  then  thosi 
heretofore  mentioned. 

Objection  is  also  made  to  qnestioe  sil 
answer  number  6,  in  the  deposition  of  CMm 
Hesse.  That  question  was,  "  Who  looeiMl 
the  mill  on  behalf  of  the  Company,  ud  nov 
was  such  acceptance  made  f— and  the  anew 
of  the  witness  was  that  he  looepted  it  Is 
writing.  It  is  impossible  to  concem  of  m^ 
objection  to  this  testimony. 

The  answer  to  question  nomber  IS  in  Us 
deposition  is  also  ob]e<^ed  to.  In  thsft  si- 
swer,  he  testified  to  his  estimate  is  to  the  »» 
pacity  of  the  concentrator.  It  oeMatf 
worked  no  hardship  to  the  defendant  thtf  tki 
capacity  was  larger  than  that  stlpnlstad  te 
in  the  contract,  and  it  tended  to  prote 
the  acceptance,  which,  in  fmdt  was  nidi; 
properly  made. 

It  is  further  objected  that  the  eoat 
in  refusing  to  nonsnit  the  plaintiff  st  the 
close  of  his  testimony.  Bat  oonsiderisc  tti 
scope  of  the  testimony,  whidi  we  hsfeMt* 
tofore  noticed,  it  is  obvious  that  the  oosrt 
did  not  err  in  overruling  such  motion,  uA 
would  have  erred  if  it  had  sustained  it 

It  is  also  objected  that  the  court  emd  <■ 
refusing  to  receive  in  eridenoe  a  letter  tnm 
Child,  the  manager,  to  the  iron  works.  Al 
this  letter  contained  nothing  of  vilossiteBA- 
ing  to  determine  the  matters  in  diipate  b» 
tween  the  parties,  the  court  did  not  eir  is  » 
fusing  to  admit  It  Ld  so  &r  as  it  nfeml 
to  the  details  of  shipment,  and  the  diiBcilV 
of  transporting  the  machinerr  to  the  wSm 
or  the  condition  of  the  bafldiog;  evm  t 
these  matters  were  of  any  importues,  itisMl 
perceived  how  the  defendmt  cui  miks 
mony  for  Itself  by  simply  writing  i 
to  the  plaintiff.  Mr.  Child  was  a  win 
the  trill,  and  if  there  wis  iny  fsct  staMlli 
the  letter  which  wis  miterlif  to  thecsih» 
versy,  he  could  hive  been  inteROgilsdil* 
spect  to  it 

Another  objection  is  tbit  the  ooat 
to  receive  in  evidence  four  lettns  flm 
to  Child.  These  letters  coald  not  be 
for  the  purpose  of  impeiching  Hesse,  Ibr  III 
attention  had  not  been  first  called 
and  no  letter  from  one  oflloer  of  s 
to  another  is  admissible  acalost  mother  p0i 
to  prove  the  truth  of  the  nels  staled 

A  final  matter  is  this :    In  eadi  ose 
instructions,  though  in  a  oaae  tried 
court  without  a  jury  a  noMk  for 
tions  seems  incongraoas.    But  inssiif  t 
by,  for  in  the  esse  tried  1^  the  my  IHM 
tions  were  proper,  it  is  n^ged  taat  the  esi 
erred  in  refusing  this  instruction:    *T 
jury  are  instructM  in  the  nbotn  sniMHsd  s 
tion  that  time  in  the  contnet  aoed  is  off  if 
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casenoe  thereof,  and  that  if  you  find  that  the 
failure  to  fulfill  the  contract  in  time  was 
without  fault  of  the  Gregory  Consolidated 
Mining  Company,  then  plaintiff  cannot  re- 
ooTer  and  you  "must  find  for  defendant. " 
The  only  stipulation  in  the  contract  as  to 
time  was  that  heretofore  referred  to  for  com- 
pletion within  four  months  from  date,  pro- 
Tided  tiie  lumber  required  should  be  delivered 
on  the  ground  wiuiin  forty  days  after  the 
receipt  of  the  bill  therefor  by  Child,  the  rep- 
nssentatiye  of  defendant  The  testimony 
establishes  the  fact  that  this  bill  was  de- 
livered to  Child  within  a  day  or  two  after 
the  signing  of  the  contract;  and  the  only 
testimony  In  respect  to  the  aelivery  of  the 
lumber  makes  it  clear  that  it  was  not  deliv- 
ered within  forty  days  thereafter.  The  stipu- 
lation for  the  completion  of  the  work  within 
four  months  became,  therefore,  inoperative, 
and  that  through  no  fault  of  the  iron  works. 
An  instruction  like  that  asked  was  mislead- 
ing and  improper. 

It  is  obvious,  from  these  considerations, 
that  the  proceedings  in  this  court  were  for 
delay.  Under  clause  2  of  Rule  28  of  this 
court,  it  is  ordered  in  No,  S66,  a  supersedeas 
bond  havini;  been  given,  that  the  judgment  be 
afflrmed  and  that  tefi  per  cent  damages,  in  ad- 
dition to  interest,  be  awarded.  In  ^o.  S67,  as 
this  court  has  no  Jurisdiction  by  writ  of  er- 
ror over  tiie  proceedings,  aU  tM  can  do  is  to 
dismim  the  case,  and  such  is  the  order. 


JOHN  GORMAN,  AppL. 

GARY  C.  HAVIRD. 

(See  8. 0.  Reporter*b  ed.  20fr-906.) 

JurisdieHon  as  to  amount — amount  in  eontro- 
f)ersy  ffotems, 

1.  Where  the  full  amount  of  a  sberilTfl  claim  In  a 
petition  for  a  mandamus  to  compel  its  payment 
was  $5,506.47,  of  which  the  sum  of  tLViiSBS,  was 
for  disbuTsemeuts  in  boardinflr  prisooers  and  in 
Jallor*8  fees,  leaving  bat  $8.eOL22,  for  salary,  fees 
and  perquisites  of  the  oflBce,  which  latter  sum 
was  the  only  amount  in  dispute  between  him  and 
another  person  olaiming  In  the  same  proceedincr 
the  title  to  the  ot&oe,  the  amount  In  dispute  is  not 
suffloient  to  five  this  court  jurisdiotlon. 

%  Where  part  of  the  amount  of  plalotUTs  claim 
is  not  disputed  in  the  trial  ouurt,  the  amount  in 
controversy  here  is  only  that  contested  below,  and 
If  that  is  less  than  $5,000,  this  oourt  has  no  juris- 
diction. 

[No.  1296.] 

Norp.— wis  to  iiir(MKeM(m4n  the  United  States  Su- 
preme  Oowrt,  where  federal  question  arises^  or  where 
are  drawn  in  question  statutes^  treaty  or  Constitution* 
•ee  notes  to  Martin  v.  Hunter,  4:  97;  Matthews  v. 
Zane,  2t  654;  WilUams  v.  Norris,  6:  571. 

As  tofurisdUtion  of  United  States  Supreme  Oourt 
to  declare  State  U»w  void  as  in  conflict  urtthState  Con-' 
stitution;  to  renlse  decrees  of  state  courts  as  to  eon^ 
strueUon  sf  state  laws  see  notes  to  Hart  v.  Lam- 
phire,  7:  679;  Ck>rpniercial  Bank  of  Cincinnati  v. 
Buckingham,  12:  iJi. 


Submitted  March  tS,  1891.    Decided  May  S6, 

1891, 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territory  of  Idaho  that  a  quo 
warranto  case  be  dismissed,  and  that  a  writ  of 
mandamus  issue  for  the  fees  and  expenses  of 
the  petitioner  as  sheriff  and  that  upon  the  dis- 
missal of  the  quo  warranto  proceedings  a  man- 
damus issue  for  the  amount  of  petitioner's  sal* 
ary  as  sheriff. 
On  motion  to  dismiss  or  aflarm.    Di9*.issed, 

Statement  by  Mr.  Justice  Brownjt 

This  was  a  petition  for  a  mandamus  filed 
in  the  Supreme  Court  of  the  Territory  of 
Idaho  by  the  appellee  Havird,  who  was 
sheriff  de  facto,  ana  also  claimed  to  be  sheriff 
dejure,  of  Bois6  County,  to  compel  the  county 
commissioners  to  issue  warrants  upon  tLe 
treasury  for  the  sum  of  $5,595.47,  for  his 
services  and  expenses  as  sheriff  for  the  years 
1887  and  1888.  His  claim  consisted  of  a 
salary  fixed  by  law  at  the  sum  of  $2,708,  and 
of  expenses  incurred  as  sheriff  in  the  sum  of 
$2,797.47,  malting  the  aggregate  of  $5, 595.47. 
The  items  of  his  claim  for  expoiiscs  were 
$092.85  for  boarding  prisoners;  $1,802  for 
jailor's  fees;  $595.23  for  collecting  a  license 
tax;  $156. 15  for  transportation  of  prisouers.  and 
$51.85  for  collecting  a  territorial  license  U\x. 

The  answer  of  the  county  commissioners 
averred  in  excuse  of  their  nonptiymcnt  of 
the  claim,  that  an  action  in  the  nature  of  quo 
warranto  had  been  begun  against  petitioner, 
and  was  still  pending  in  the  District  Court 
for  the  County  of  £&ise,  upon  the  relation 
of  the  appellant  John  Gorman,  to  test  the 
title  to  the  office  of  sheriff,  and  that  under 
the  laws  of  Idaho,  Rev.  Stats.  §  380,  "'when 
the  title  of  the  incumbent  of  any  office  in 
this  Territory  is  contested  by  proceedings 
instituted  in  any  court  for  that  purpose,  no 
warrant  can  thereafter  be  drawn  or  paid  for 
any  part  of  his  salary  until  such  proceedings 
have  been  finally  determined.''  By  leave  of 
the  court,  Gorman,  the  contestant,  intervened 
in  the  case, claiming  to  have  been  duly  elected 
sheriff,  setting  fortli  the  pendency  of  the  pro- 
ceedings in  the  fiM  warranto  case,  and  demand- 
ing that  the  writ  of  mandamus  be  denied. 

The  suit  ih  reality  turned  upon  the  question 
whether  the  proceedings  in  qv4)  warranto  were 
still  pending,  or  had  been  dismissed,  and 
resulted  in  a  judgment  that  the  quo  warranto 
case  then  pending  in  the  district  court  should 
be  dismissed,  and  that  a  writ  of  mandamus 
forthwith  issue  directing  the  defendants,  the 
county  commissioners  of  Bois6  County,  to 
order  the  issuing  of  a  warrant  for  the  amount 
theretofore  allowed  by  the  board  for  the  time 
specified  on  account  of  fees  and  expenses; 
and  that  immediately  upon  the  dismissal  of 
the  action  in  quo  warranto  a  writ  of  mandate 
issue,  ''commanding  said  commissioners  to 
order  the  issuing  of  a  warrant  or  warrants  in 
the  name  of  plaintiff  herein,  for  the  amount 
due  him  as  salary  for  the  time  specified,  and 
that  a  copy  hereof  be  certified  to  said  district 
court.  **  From  this  judgment  Gorman  ap- 
pealed, but  the  county  commissioners  did 
not.  Petitioner  thereupon  made  this  motion 
to  dismiss  upon  the  ground  Chat  the  requisite 
jurisdictional  amount  was  not  involved. 
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Mr,  J<Uu»  Goode»  for  appellee,  for  motion: 

Although  it  appears  that  the  appellee  claimed 
$5,695.47  as  due  him  from  the  county  for  sal- 
ary and  expenses  as  sheriff  during  the  years 
1887  and  18iB8,  yet  the  court  will  not  take  Juris- 
diction  if  it  appears  from  an  examination  of 
the  whole  record  that  less  than  $5,000  was 
really  involved  in  the  dispute. 

Jenneu  ▼.  Citiuju  Nat.  Bank  qf  Rome,  110 
U.  8.  63  (28:  67):  WahoBh,  St.  L.  A  P.  R.  Co. 
V.  Knox,  no  U,  8.  804  (28:  155);  Gray  ▼. 
Btanchard,  07  U.  8.  564  (24: 1108);  Sehaeker  ▼. 
Barnard  F.  ln$.  Ch,  93  U.  8.  241  (28:  862); 
Tinttnan  y.  Firtt  Nat.  Bank  of  Mt.  Pteadant, 
100  U.  8.  6  (25:  580). 

Me$9r$.  Samael  Shellabar^er  and  J.  M. 
Wilson*  for  appellant,  in  opposition  to  motion: 

Until  it  is,  in  some  way,  shown  by  the  record 
that  Uie  sum  demanded  in  the  pleadings  is  not 
in  dispute,  the  sum  demanded  will  govern. 

Lee  ▼.  Watson,  68  U.  8.  1  Wall.  887,  889 
a7:  557, 558);  Sehaeker  t.  Hartford  F.  In$.  Oo. 
98  U.  8.  241  (28:  862);  Gray  y.  Blanehard,  97 
U.  8.  564  (24:  1108);  Tintmnan  v.  Fint  Nat. 
BanJc  of  Mt.  Pleasant,  100  U.  a  6  (25:  530); 
New  Cirleam  Nat.  Bfuji,  Aeto.  y.  New  Orleans 
Mut.  Ins.  Asso.  102  U.  8.  121  (26:  ^):  Hilton 
y.  Dickinson,  108  U.  S.  174  (27:  691);  Bowman 
y.  OAieago  dN.  W.  R  Co.  116  TJ-  8.  618  (29: 
5<^. 

The  appeal  is  not  friyoloos;  the  error  of  the 
court  below  is  palpable. 

Noonan  y.  Bradley,  79  U.  a  12  Wall.  121 
(20:  279);  Ex  parte  Sibbald  T.  United  States,  87 
U.  8.  12  Pet  488(9:  1167):  Bank  of  United 
States  y.  Mons,  47  U.  a  6  How.  81  (12:  831); 
Brown  y.  Aspden,  66  U.  8.  14  How.  26  (14: 
811);  Boemer  y.  Simon,  91  U.  8. 149  (28:  267). 

Mr.  Jtutiee  Broyra  dellyered  the  opinion 
of  the  court : 

While  the  whole  amount  of  Hayird*8  claim 
was  $5,695.47— more  than  enough  to  give  this 
court  jurisdiction— the  sum  of  $1,994.26  was 
for  disbursements  in  boarding  prisoners  and 
in  jailors'  fees,  leaying  but  $8,601.22  as  rep- 
resenting the  salary,  fees  and  other  per- 
auisites  of  the  office.  As  Hayird  was  sheriff 
$  facto,  Gorman,  eyen  if  he  had  maintained 
his  suit»  could  not  in  any  case  haye  recoyered 
of  him  more  than  the  salary  and  perquisites 
of  the  office,  less  Hayird's  lawful  disburse- 
ments, whidi,  under  any  yiew  which  can  be 
taken  of  this  case,  would  haye  reduced  his  re- 
coyery  below  the  sum  of  $5,000.  In  entering 
its  judgment  In  this  case  the  supreme  court 
eyidentiy  had  this  distinction  between  dis- 
bursements and  salaiy  in  mind,  as  the  order 
was  that  the  county  commissioners  should 
issue  warrants  at  once  for  the  amount  of  fees 
ai^  expenses,  but  should  not  issue  warrants 
for  the  amount  due  as  salary  until  after  the 
dismissal  of  the  action  of  quo  warranto  In  the 
district  court  It  was  eyidentiy  contempl  ated 
that  Hayird  should  reoeiye  the  amount  of  his 
disbursements  in  any  eyent  but  that  the 
salary  should  be  withheld  until  the  ouo  war* 
rant^  proceedings  had  been  dismissea.  This 
was  also  a  compliance  with  the  Idaho  8tatute, 
which  inhibited  only  payment  of  the  salary 
while  the  contest  was  pendinjg. 

It  is  true  as  a  general  rule  that  where  judg- 
ment goes  for  the  defendant  the  amount  of 
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the  plaintiff's  claim  is  the  test  of  jurisdic- 
tion ;  but  this  rule  is  subject  to  the  qualifi- 
cation that  the  demand  shall  appear  to  hays 
been  made  in  good  faith  for  such  amount 
If  it  appear  clearly  from  the  whole  record 
that  under  no  aspect  of  the  case  the  plaintiff 
could  recoyer  the  full  amount  of  his  claim, 
this  court  will  decline  to  assume  jurisdiction 
of  the  case.  If,  for  instance,  a  greater 
amount  than  $5,000  were  claimed  in  the  ad 
damnum  clause  of  the  declaration,  and  the  bill 
of  particulars  showed  the  actual  claim  to  be 
less,  the  latter  would  determine  the  jurisdic- 
tion. Examples  of  the  distinction  between 
the  sum  demanded  and  the  sum  actually  in 
dispute  are  frequent  in  the  decisions  of  this 
court.  Lee  y.  Watson,  68  U.  8.  1  Wall.  887 
ri7 :  557]  ;  Sehaeker  y.  Hartford  F.  Ins.  Oo.  98 
U.  8.  241  [28:  8621 ;  GrayY.  Blanehard,  97  U; 
8.  564  [24  ^  11081 ;  Tinteman  r.  First  NaL 
Bank  of  Mt.  Pleasant,  100  U.  8.  6  [26 :  5801 ; 
Hilton  y.  Dickinson,  108  U.  8.  166  [27:  688] ; 
Jenness  y.  Citizens  Nat.  Bank  of  Ilome,  110 
U.  8.  52  [28 :  67]  ;  Wabash,  St.  L.  db  P.  R 
Oo.  y.  Knox,  110  U.  8.  804  [28;  1651. 

Gauged  by  the  rule  laid  down  m  these 
cases  it  is  clear  that  we  haye  no  jurisdiction, 
and  the  motion  to  dismiss  will  thorrfors  is 
granted. 


WILLIAM  CALDWELL, 

e. 

8TATB  OF  TEXAa 


in  Err ^ 


CBee&aBeporter^ed.  ttStlLI 
Former  dedtion  adhered  to,  dismissing  this 


Thewritof  eiror  in  this  case  baTinir  been  diimlnad 
COoMwen  y .  Ztom,  187  U.  &  an  (Si:  816)]  and  plain. 
tur  tn  error  baylnff  been  granted  a  mhfjirtnj 
upon  the  ground  that  no  noOoe  had  been  giyeo  of 
the  motion  to  dismiss,  and  the  oaae  baying  beeo 
again  oonsidered  upon  an  additional  brief  filed  hj 
plaintifr  in  error,  this  court  declines  to  ohange  Its 
condosion  heretofore  announced. 

P?o.  1641.] 
Submitted  March  4,  2S91.    Decided  May  f!5» 

1891. 

P\  ERROR  to  the  Court  of  Appeals  of  tte 
8tate  of  Texas. 

On  petition  for  rehearing.  Writ  of  error 
dismissed. 

The  fscts  are  stated  in  the  ooinion. 

Mr.  A.  H*  Garland*  for  plaintiff  in  error: 

A  8tate  may  by  law  proyide  for  punishing 
persons  charged,  as  Caldwell  is  here,  without 
indictment;  yet  if  indictment  is  by  the  state 
law  the  prescribed  method,  there  must  be  a 
good  indictment. 

Kom.— w4stoiMrfHlCeMcmlii  the  ThMsA  Bt^tm  8m- 
prtnM  OoiurU  wihere  federal  quettUm  ahees,  or  wherw 
ar>droton  in  qMoMomCoftrfaSitrtaty  or  OoiMmiif<ew» 
see  notes  to  Martin  y.  Hnnter,  4s  fh  Matthews 
Zane,lb  Wi  Williams  y.Norrii,*  sn. 

Astofmisdiotlonef  UnUed  atates  Simreme 
to  d0eiars  aCote  kMO  void  oi  In  eoMM  tPttJI  iCoU 
ftttMMon;  Co  revise  deerees  ef  tiaU  eemts  as  to 
gtrueUon  of  aCote  lotw,  tee  notsi  to  Hart  y 
phire,  7:  979;  Oommerolal  Bank  of  Chwlwnafl  y. 
BQOktngfaam«  12:  M. 

I4t  U.S. 


y. 


1890. 


UioTBD  States  t.  Griffith.    Wdioabd  y.  TJhited  SrATsa 
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HHTtad^i  Cau,  110  U.  8.  516  (28:  282);  Eso 
patie  Bain,  121  U.  8.  1  (80:  840). 

This  indictment  is  essentially  defective;  it 
must  foUow  necessarily  that,  as  a  fundamental 
right  to  OaldweU  to  have  a  good  indictment, 
he  is  protected  hy  the  Fourteenth  Amendment 
as  to  "due  process  of  law."  There  can  be  no 
"due  process  of  law"  without  this.  The  party 
must  be  notified  exactly  of  the  case  he  is  to 
meet 

Fott&r  ▼.  Kansas,  112  U.  8.  201  (28:  629);  2 
Hare,  Am.  Const.  L.  845-840,  858-868,  S74, 
876.  and  cases  cited;  Odpek$  t.  Dubuque,  68 
U.  8.  1  Wall  175  (17:  520). 

No  additional  brief  was  filed  by  counsel  for 
defendant  in  error.  For  the  points  and  au- 
thorities of  counsel  for  defendant  In  error,  see 
Book  84,  p.  18. 

Mr.  OhUf  Justice  Fuller  delivered  the 
opinion  of  the  court : 

The  writ  of  error  in  this  case  was  dismissed 
January  12,  1891.  OaUkoeU  ▼.  Texas,  187  U. 
8.  692  [84:  816].  Plaintiff  in  error  applied 
for  a  rehearing  upon  the  ground  that  no 
notice  had  been  ffiven  of  the  motion  to  dis- 
miss. The  recora  here  showed  that  a  motion 
to  advance  and  a  motion  to  dismiss  were 
submitted  on  December  15,  1891,  and  the 
order  in  relation  to  the  latter  motion  stated 
that  it  was  submitted  on  the  record  and 
printed  arguments  of  counsel  for  both  parties. 

An  extended  printed  argument  on  tiie 
merits  had  been  previouslv  filed  on  behalf 
of  plaintiff  In  error,  as  well  as  the  written 
consent  of  his  counsel  that  the  cause  might 
be  advanced,  but  from  the  affidavits  accom- 
panying the  application  for  rehearing  It  ap- 
peared that  through  some  Inadvertence  the 
notice  of  the  motion  to  dismiss  had  not  in 
fact  been  given.  We  therefore  directed  the 
judgment  to  be  vacated  and  notice  to  be 
served,  returnable  on  the  second  Monday  In 
April,  the  motion  to  be  then  considered  upon 
such  additional  printed  briefs  as  might  be 
presented. 

This  was  accordingly  done,  but  no  further 
briefs  were  filed,  and  on  April  14th  suggestion 
of  illness  of  counsel  was  made,  and  the  time 
twice  enlarged.  On  the  11th  of  May  the  case 
-was  taken  on  re-submission,  and  a  request  hav- 
ing been  made  that  the  cause  be  continued  to 
next  term,  or  that  other  counsel  be  assigned 
to  represent  plaintiff  in  error,  other  counsel 
has  examinea  the  record  and  filed  an  addi- 
tidnal  brief. 

We  have  again  considered  the  case  but  see 
no  reason  to  change  the  conclusion  hereto- 
fore announced. 

I7ie  writ  cf  error  toiK  ikertfcrt  be  dismissed. 


UNITED  8TATE8,  Appi.. 

WILLIAM  M.'  GRIFFITH. 

(Bee  8. 0.  Beporter*8  ed.  SUD 

Dismissal  cf  appeal. 

An  appellant  has  the  rlffht  (to  dismiss  hto  appeal 
with  the  leave  of  the  ooort;  bat  where  a  motion 
bj  appellant  for  leave  to  dismiss  the  appeal  Is  ao- 
oopipanled  bj  certain  coiroipondenoe  which  Is 
lefaii^  to  as  statlDff  the  groonds  on  which  the 
motion  Is  made,  the  court  will  not  examine  sndh 
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papers  In  order  to  arrive  at  a  oonoloalon  tm  to 
whether  the  dlsmiSMd  to  jostiflable  or  not,  and 
will  not  permit  them  to  be  filed,  but  will  allow 
appellant  to  renew  the  motion  noaooompanied  bj 
other  matter. 

[No.  114.] 
Submitted  Dee.  6,  1890.    Dedded  Dee.  8,  1890. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims,  in  favor  of  William  M.  Griffith, 
that  the  counterclaim  of  the  United  States 
be  dismissed  and  that  he  recover  from  the 
United  States  the  sum  of  i24,480.24. 

On  motion  for  leave  to  dismiss.    Dismissed, 

This  is  a  suit  for  the  recoverv  of  compen- 
sation for  oanyinff  the  mail  under  a  contract 
with  the  government.  The  United  States 
denied  claimant's  right  to  a  Judgment  and 
set  np  a  counterclaim  against  claim vnt  for 
amounts  already  paid  him  under  alleged 
fraud  or  mistake  on  the  ground  that  the  al- 
low^ces  made  were  founded  upon  a  false 
state  of  facts  and  the  Department  was  misled 
by  the-  claimant.  The  Court  of  Claims  dis* 
missed  the  counterclaim  and  rendered  judg- 
ment for  plaintiff  for  the  abov6-named  sum. 

The  United  States  appeal  to  this  court. 

The  other  facts  appear  in  the  opinion. 

The  appellant  moves  to  dismiss  the  ap- 
peal. 

Mr.  Wm.  A.  Maonrt  Assistant  AUy-Oen.^ 
for  the  United  States,  in  favor  of  the  motion. 

No  counsel  appeared  for  appellee. 

Mr.  Chitf  Justice  Fuller  delivered  the 
opinion  of  tiie  court : 

The  motion  by  appellant  for  leave  to  dis- 
miss its  appeal  in  this  cause  is  accompanied 
by  certain  correspondence  which  is  referred 
to  as  stating  thegrounds  on  which  the  mo- 
tion is  made.  We  cannot  be  called  upon  to 
examine  into  these  papers  for  the  purpose  of 
arriving  at  a  conclusion  as  to  wnether  the 
dismissal  is  justifiable  or  not,  and  must  de- 
cline to  permit  them  to  be  filed  and  to  thereby 
leave  it  to  be  inferred  hereafter  that  we  may 
have  acted  upon  them.  Appellant  undoubt- 
edly has  the  rieht  to  dismiss  its  appeal,  with 
the  leave  of  ue  court,  and  mav  renew  its 
motion  to  that  effect  unaccompanied  by  other 
matter  and  the  order  of  dismissal  will  be 
entered. 

Whereupon  Mr.  Wm.  A.  Maury,  Assistant 
Attorney-General,  withdrew  the  motion  and 
subsequently  renewed  the  motion  to  dismiss 
without  the  papers  mentioned,  and  thereupon 
the  court  oraered  that  the  appeal  be  diS' 
missed.  

SAMUEL  C.  WINGARD,  Appt.. 

UNITED  STATES. 

<8ee  8. 0.  Beporter*B  ed.  201-aOBi.) 

OasefMnoed-~a4ustiee  qf  the  Supreme  Court  of 
a  Territory 9  when  swjpendod,  not  entitled  to 
salary. 

VoTM.-'As  to  aets  of  de  faoto  officer;  when  vcUid, 
see  note  to  Uxmsey  v.  Smitli,  25:  tl4. 

As  to  presumptUm  of  roffuksritu  of  offi/oer^s  op- 
voMsnemt  and  due  quoiMjIeation,  and  that  he  aeteS 
wttMn  Mt/uiitdietCofi;  eert^^leate  0ofd6nee  of  oMtAor- 
Ity,  see  note  to  JPenwlok  v.  Bears,  ft  lOL 

AstoeaotrapayoreompensaUontooffieers^Boenot9 
to  United  States  v.  Maodanlel,  6:  687. 
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Got.  Tbrm, 


[S02] 


L  The  cmb  ot  McABMer  y.  UnUid  StaUi,  ante, 
p.  606,  f  (dlowed. 

1  An  Msoolate  justloe  of  the  Supreme  Court  of 
the  Territory  of  Washlnirton,  who  !•  suflpeuded 
by  the  President  under  sec.  1768,  Bey.  Btat^  Is  not 
entitled  to  the  salary  of  his  offloe  during  the  time 
of  such  suspension  and  while  another  penon, 
desl^rnated  by  the  President,  performs  the  duties 
of  the  offloe. 

[No.  819] 
Submitted  March  f  ^  1891.    Decided  May  tS, 

1891. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims  sustaiDlDg  a  demurrer  to  a  claim 
by  appellant  for  salary  as  associate  Justice  of 
the  Supreme  Court  of  Washington  Territory. 
Affirmed, 

Statement  by  Mr.  Justice  Harlam 
This  appeal  brings  up  for  review  a  Judg- 
ment by  the  Court  of  Claims  sustaining  a 
demurrer  to  a  petition  filed  by  the  appellant, 
in  which  he  claimed  as  due  him  from  the 
United  States  for  salary  as  associate  justice 
of  the  Supreme  Court  of  the  Territory  of 
Washington  the  sum  of  $1,964.55,  from 
December  11th,  1885,  to  August  5th,  1886, 
inclusive,  and  $1,548.08,  from  August  24th, 
1886,  to  February  27th,  1887,  inclusive ;  in 
all,  $8,507.58. 

The  petition  shows  that  on  the  27th  day  of 
February,  ,1888,  appellant  was  duly  ap- 
pointed by  and  with  the  advice  and  consent 
of  the  Senate,  and  commissioned  to  be  asso- 
ciate Justice  of  the  Supreme  Court  of  the 
Territory  of  Washin^n,  for  the  term  of 
four  years  from  that  date,  and  until  his  suc- 
cessor should  be  appointed  and  qualified, 
with  all  the  powers,  privileges  ana  emolu- 
menta  appertaining  to  that  office:  that  he 
took  the  oath  of  office  May  11th,  1888,  and 
entered  upon,  executed  and  fulfilled  Uie 
duties  of  such  offlpe ;  that  he  was  at  all  times, 
from  and  after  May  11,  1888,  until  February 
27th,  1887,  ready  and  willing  to  perform 
thoee  duties ;  that  on  the  8d  of  December, 
1885,  President  Cleveland  transmitted  to  him 
a  communication,  which  declared  that  he 
was  thereby  **  suspended  fmm  the  office  of 
associate  Justice  of  the  Supreme  Court  of  the 
Territory  of  Washington,  in  accordance  with 
the  terms  of  section  1768,  Revised  Statutes 
of  the  United  States,  and  subject  to  all  pro- 
visions of  law  applicable  thereto;*  that,  on 
the  day  last  named,  the  President  issued  to 
William  G.  Langford  a  document  reciting 
the  suspension  of  the  appellant  from  his  office 
in  "*  virtue  of  the  authority  conferred  upon 
the  President  by  section  1768  of  the  Revised 
Statutes  of  the  tJnited  States, "  and  the  desig- 
nation of  said  Langford  ''to  perform  the 
duties  of  such  suspended  officer  in  the  mean- 
time, he  being  a  suitable  person  therefor, 
subject  to  all  the  provisions  of  law  appli- 
cable thereto;"  that,  on  the  11th  day  or  Au- 
gust, 1886,  the  President  sent  to  the  appellant 
and  to  Langford,  respectively,  communica- 
tions similar  to  those  of  December  8d,  1885, 
the  one  to  appellant  beinff  a  second  order  of 
suspension  oy  the  Presiaent  under  section 
1768  of  the  Revised  Stotutes,  and  the  one  to 
Langford  showing  his  detignation  to  perform 

78t 


the  duties  of  the  office  in  the  meantime ;  that 
Langford  was  commissioned  January  29th« 
1887,  as  associate  Justice  of  the  Supreme  Court 
of  the  Territory  of  Washington,  for  the  term 
of  four  years  mm  that  date,  and  until  hia 
successor  was  api>ointed  and  qualified,  sub- 
ject to  the  conditions  prescribed  by  law,  th« 
commission  showing  tnat  he  had  been  nom- 
inated and  appoint^  to  that  position  by  and 
with  the  consent  of  the  Senate;  and  that 
Langford  performed  the  duties  of  the  offiot 
from  December  11th,  1885,  to  August  5thv 
1886,  and  from  August  24th,  1886,  to  Febru- 
ary 27th,  1887,  under  and  by  virtue  of  said 
several  written  appointments  Issued  to  him. 

Mesere.  Koger  S.  Greene  and  C.  H. 
Araiee*  for  appellant: 

The  President  had  no  power  to  remove  or 
suspend  such  judge. 

Marbury  v.  Madieon,  5  U.  8.1  Crancb.  187  (9: 
60):  Bjf  parte  Hennen,  88  U.  S.  18  Pet  230  (10: 
188);  United  Statee  v.  Outhrie,^  U.  S.  17 
How.  284  (15:  102);  United  Statee  v.  Atery. 
Deady,  204;  United  Statee  v.  Perkins,  116  U. 
8.483(29:  700). 

Section  1768  of  the  Revised  Statutes  cannot 
be  hdd  to  repeal  specific  legislative  provisioe 
for  the  particular  case  of  territorial  officers. 

Qregcrifs  Case,  6  Coke,  20;  Brown  v.  Ckmnty 
Comrs.  21  Pa.  87;  State  v.  Perrysburg,  14  Ohio 
St.  472. 

Judge  Wingard  was  a  Judge  of  the  United 
States.  The  court  was  a  court  of  the  United 
States. 

American  Ins.  Co.  v.  356  Bates  qf  Cotton,  26 
U.  8.  1  Pet  511  (7:  242):  Hunt  v,  Palao,  45 
U.  S.  4  How.  589(11:  1115);  Bennerr.  Porter, 
50  U.  8.  9  How.  285  (18:  119);  CUnton  v.  En- 
glebrecht,  80  U.  S.  18  Wall  434  (20:  659): 
HombuMe  t.  Toombs,  85  U.  8.  18  WalL  648 
(21:  966);  Good  T.  MarHn,  96  U.  &  90  (24: 
841);  Beynoids  v.  United  States,  98  U.  8.  145 
(25:  244);  Miles  v.  United  States,  108  U.  8. 
804  (26:  481). 

Mr.  Was.  H.  Tall,  Solieit^yr^Qem.,  for  ap> 
pellee. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court : 

Substantially  the  same  questions  an  pre- 
sented in  this  case  that  have  been  determined 
in  McAMster  v.  United  States  [ante,  p.  698], 
Just  decided.  Upon  the  authority  of  that 
case,  and  for  the  reasons  stated  in  '^Jie  opinion, 
the  judgment  is  affirmed. 

Mr.  Justice  Field,  dissenting : 

I  dissent  from  the  judgment  of  the  ooort 
in  this  case,  on  the  grounds  stated  in  my 
dissenting  opinion  in  McAUister  v.  United 
States. 

I  may  also  add  to  those  grounds  the  fad 
that,  by  the  laws  of  the  United  Sutes  appli- 
cable to  all  the  Territories,  it  is  provided 
that  for  each  Territory  there  shall  be  ap- 

Jiointed  a  governor,  a  secretary,  a  chief 
ustice  and  two  associate  Justices  of  ita  su- 
preme court,  an  attorney  and  a  marshal,  and 
that  their  terms  shall  be  four  years  and  until 
their  successors  are  appointed  and  qualified, 
with  this  difference :  that  it  is  declared  with 
leferencetoal)  the  offlcera,  except  the  Justices 

Hi  L\8i 
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of  the  eiipreme  court,  that  tti«7  ahall  hold 
their  olBcei  for  that  term,  onleM  aoooer  re- 
TDOTed  bj  the  Ptealdeat;  but  that  quallflca- 
tion  is  net  added  U>  the  term  of  the  Joitlcea. 
Re*.  Stat.  wcs.  IMl,  1S48,  1864.  18TS,  1870. 

isn. 

It  ia  also  to  be  obeerred  that  the  Acta  of 
Congreu  orffanliing  the  different  Teiriloriea 
of  lEo  UDltcd  StaWa.  and  providing  for  Judi- 
cial tribunals  therein,  from  the  foundntlon 
of  the  goTemmenl  down  to  the  prnseot  time, 
with  three  exceptions,  have  txcd  the  term 
of  the  Judicial  office™  of  the  Territoriea  at 
deflntle  periods  abaolulely,  without  any  con- 
ditiona,  or  (imply  with  the  coudltlon  "upon 
good  behavior.*  In  two  of  these  eiceptlona 
where  the  wordi  "unless  sooner  removed" 
are  added,  the  power  of  Tcntom  la  oot  vested 
in  the  Preoideot,  but  left  to  be  exercised 
under  the  general  law  uf  the  oonntrj  appll 


cable  toauch  officers;  that  la^  hy  impeach- 
ment or  by  the  Joint  action  of  the  President 
and  Congress,  after  full  opportunity  Is  given 


„  the  accused  of  being  heard  upon  the 
grounds  of  complaint.  In  the  third  exception 
the  words  added  are  -.  '  unless  sooner  removed 
by  the  President,  with  the  consent  of  Ibe 
Senate  of  the  United  States,'  which  Impliee 
a  previous  consideration  bv  tne  Senate  of  the 
grounds  of  removal,  and  this  would  usually 
be  accompaoted  with  notice  to  the  accused 
and  an  opportunity  afforded  to  him  of  being 
'V«41     beard  thereon.    See  note  below.* 

From  this  gtatement  It  Is  apparent  that  the 
general  legislation  of  Conrresa  has  been 
ainat  maxlug  the  tenure  of  the  judicial 
Jce  In  courts  of  record  of  the  Territoriea 
ibject  to  the  will  of  the  President.    The 

last  exception  Is  the  only  one  In  w"-'-"- 

authority  in  that  respect  could  be  ___  .  .. 
by  him,  and  that  Is  to  be  with  the  conjoint 
action  of  the  Senate. 


again 
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HOWARD  POTTER,  Apfl., 

JAUBS  COUCH. 

WILLIAM  £,  flALB.  Appt, 
e. 

JAUEB  COUCH  n  AL 

GEORGE  a  JOHNSON,  Appl^ 

t). 

JAMES  COUCH  CT  U. 

CAROLIKE  0.  JOHNSON  R  AX^,  Apptt., 

,  JAMES  COCCH  ST  JLk 

JAMES  COUGH,  Appt.. 

OABOLINE  E.  COUCH  bt  A&. 

(See  B.  0.  Beponers  ed.  tBt-ta.1 

OonttTVCtion  ofttiU—vhen  and  for  what  Umt 
tht  legal  tille  tattin  tJittiteuUm—ichen  UgtU 
tilUte*U*ndenifet—lllinoi*  Law^Perprtui- 
tim,  wAm  net  tiolattd^-ftaU  of  retiduarp 
dni*«*,  leh^n  net  affreUd — when  eondilion 
agaiiitt  aliemition  it  rmugnant  and  void-^ 
when  envita^Ae  int^rft  m  land  tannot  te  *M 
an  tMCuUoa  nor  eharj/td/ar  dMt—nn  agrw- 


prove  his  real  a 


rt(m.-Aitoitil»rpntatlinot  wdlt  intinlton  af 
UmeLor  to  onoem,  see  noU  to  Pray  v.  Belt,  T:  ON. 

Al  to  eoitdautmt  prcc«dcnt  and  nihfcTiunl;  vM 
IBM  psrfuna.  and  (Mrc/eol,-  ImpWwiHnn;  unper. 
/armad,  see  noUtto  Taylor  v,  Ibaon,  &  101,  sad 
Hailed  Blatea  v.  Clarke,  fc  *fc 


ni 
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SUPBBIOB  COTTBT  OF  TUB  UnITBD  8TATBI» 


Oot.Tkbh, 


■  mortgage,  and  to  mortfAge  the  real  estate  for  re- 
bulldlDg  In  oaae  of  destruction  bj  tbe  elements^ 
and  devised  and  bequeathed  to  his  widow,  daugh- 
ter, brother  and  nephew  respectively,  after  the 
expiration  of  the  trust  estate,  one  fourth  part  of 
all  his  estate,  after  payment  of  debts  and  lega- 
oies,  and  directed  his  executors  to  pay  to  his 
brother  a  certain  portion  of  the  income,  and  that 
no  part  of  his  estate  should  be  sold  or  mortgaged 
(except  for  building)  or  incumbered  until  the  end 
of  SO  years  from  his  death,  ^*when  it  may  be  di- 
vided or  sold  for  the  purposes  of  ma^g  a  divis- 
ion** between  the  devisees;  and  that  if  any  of  the 
legatees  or  annuitants  are  alive  at  the  end  of  such 
SO  years,  there  shall  be  a  division  of  his  estate,  in 
making  which  his  executors  shall  apportion  each 
legacy  or  annuity  on  the  estate  assigned  to  the 
devisees,  .charged  with  the  payment  of  the  same% 
that  bis  daughter*s  share,  in  case  of  her  marriage* 
should  be  conveyed  at  the  expiration  of  tbe  90 
years  by  the  trustees  named  in  tbe  wiU  to  trustees 
for  the  benefit  of  herself  and  her  children,  and 
that,  if  his  widow  marries  again,  her  share  is  to 
oe  held  by  the  executors  in  trust  for  hen  Held, 
that  the  legal  title  vested  in  the  executors  and 
did  not  terminate  at  the  end  of  ttie  20  years  from 
the  death  of  the  testator,  but  continued  in  them 
until  they  had  by  sale  or  otherwise,  settled  the 
estate,  and  made  the  division,  and  conveyed  the 
shares. 

S.  By  the  clauses  In  the  will  devising  and  be- 
queathing to  the  testator*B  brother  and  nephew, 
respectively,  after  the  expiration  of  the  trust  es- 
tate vested  in  the  executors,  one  fourth  part  of 
the  estate  (after  the  payment  of  debts  and  lega- 
cies ckiarged  upon  the  real  estate),  no  legal  title 
In  any  specific  part  of  the  estate,  nor  right  of 
possession  vested  in  either  of  them,  until  the  trus- 
tees had  divided  the  estate  and  conveyed  to  each 
one  fourth  of  it  or  of  the  proceeds  of  its  sale;  but 
an  equitable  estate  in  foe  is  one  fourth  of  the  res- 
idue of  the  te8tator*s  whole  property  vested  in 
the  brother  and  the  nephew  respectively  from 
tbe  death  of  the  testator. 

H  A  will  does  not  violate  the  Illinois  law  of  per- 
petuities which  prohibits  the  tying  up  of  proper- 
ty beyond  a  life  or  lives  in  being  and  21  years  af- 
terward, where  after  20  years  from  the  death  of 
the  testator  and  after  the  death  of  his  widow  and 
daughter,  the  title,  legal  and  equitable,  in  the 
property  will  be  vested  In  persons  capable  of  con- 
veying it. 

1  The  estate  of  the  residuary  devisees  is  not  af- 
fected hj  the  clause  In  the  will,  that  no  creditors, 
assignees,  or  purchasers  shall  be  entitled  to  any 
part  of  the  bounties  given  in  the  wlU,  and  that  If 
either  of  the  devisees  oi  legatees  shaD  In  anyway 
cease  to  be  personally  entitled  to  the  legacy  or 
devise  made  for  his  or  her  benefit,  tbe  share  In- 
tended for  such  devisee  or  legatee  shall  go  to  his 
or  her  children.  In  the  same  manner  as  If  such 
ohild  or  children  had  inherited  the  same,  and  In 
the  event  of  such  person  or  persons  having  no 
children,  then  to  testator*s  daughter  and  her 
heirs. 

S.  In  a  devise  of  land  In  fee  simple,  a  condition 
against  all  allenatlott  is  void,  because  repugnant 
to  tbe  estate  devised;  for  the  same  reason, « lim- 
itation over,  in  case  the  first  devisee  shall  alien.  Is 
equally  void,  whether  the  estate  be  legal  or  equi- 
table. 

C  An  equitable  interest  In  land  Is  not  an  estate  on 
which  a  Judgment  at  law  will  be  a  lien,  or  an  ex- 
ecution at  law  can  be  levied,  under  the  Illinois 
statute,  and  when  a  fund  held  in  trust  has  pro- 
ceeded from  some  penon  other  than  the  defend- 
ant himself,  this  equitable  interest  cannot  be 
dharged  fdr  his  debts. 

f .   A  oonveyanoe  of  an  equitable  Interest,  in  oon- 
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sideration  of  an  agreement  by  grantee  to  boy  op 
existing  Judgments  against  grantor,  sell  the  tn- 
terest  conveyed  and  pay  one  half  the  net  pro- 
oaedt  to  grantor**  wlfa,  which  agreemeat  was 
never  performed  by  grantee,  does  not  eotltle  htm 
to  a  deoree  of  a  oonrt  of  equity  for  the  equitable 
Interest. 

8.  Those  Interested  In  property  held  In  trust,  and 
ultimately  entitled  to  the  entire  proceeds,  may 
elect  to  take  the  property  In  Its  then  oondltloo, 
and  to  hold  it  as  tenants  In  oommon;  but  the  acts 
showing  an  intention  so  to  take  must  be  nneq  ui v* 
ooal,  and  must  be  concurred  In  by  all  the  partiea 
Interested. 

[Nos.  1068, 1064, 1065.  1066, 1067.] 

Submitted  Oet.SO,  1889.    Bedded Mc^ $5, 2891. 

APPEALS  from  a  decree  of  the  Circuit  Cooit 
of  the  United  States  for  theNortbem  Dis- 
trict of  lUlDois,  decreeing  that  the  estate  de- 
vised by  will  in  this  case  vested  at  tbe  ezpira- 
ttoQ  of  twenty  years  from  testator's  death,  one 
fourth  in  fee  in  the  widow;  one  fourth  in  fee 
in  James;  one  fourth  in  fee  in  Ira,  and  the  re- 
maining fourth  in  the  daughter  for  life  with  re- 
mainder in  fee  to  her  children;  and  disallowing 
the  claims  of  Potter,  of  Hale  and  of  the  daugh- 
ter's husband  and  children  to  the  shares  of 
James  and  of  Ira,  and  of  Ira  to  the  share  of 
James.  Affirmed  except  aetothe  time  token  the 
legal  etiate  cf  the  reeiduary  devieeee  tetUd,  and 
modified  in  aceordanee  with  the  opinion. 

Statement  by  Mr.  Justice  Grajr: 
These  were  appeals  from  a  decree  in  equity 
by  various  persons'  asserting  claims  to  the 
real  estate  aevised  bv  Ira  Couch,  who  died 
January  28,  1857,  to  his  brother  James  and 
to  his  nephew  Ira,  by  his  will  dated  Novem- 
ber 12,  1855,  and  duly  admitted  to  probate 
March  21,  1857,  by  which  he  appointed  his 
wife  Caroline  E.  Couch,  his  brother  James 
Couch  and  his  brother-in-law  William  H. 
Wood  executors  and  trustees,  and  devised 
and  bequeathed  all  his  property,  real  and 
personal,  to  them  In  trust  for  the  term  of 
twenty  years  and  for  certain  uses  and  pur- 
poses ;  and  then  (after  payment  of  debts  and 
legacies),  in  equal  fourths,  to  his  wife,  to 
his  daughter  and  her  children,  to  his  brother 
James,  and  to  his  nephew  Ira,  the  son  of 
James,  with  derises  over  in  case  of  aliena- 
tion. The  material  provisions  of  the  will 
are  copied  or  stated  in  the  margin* ;  and  so 


L  **FirBt.  I  do  hereby  jrlTCL  bequeath  and 
unto  my  beloved  wife  Caroline  Elinbeth  Oouch, 
and  my  brother  James  Oouch,  and  my  t>rotherw|i^ 
law  WHUam  H.  Wood,  whom  I  hereby  constitute, 
make  and  appoint  to  be  my  executrix,  exeonton 
and  trustees  of  this  my  lastwlll  and  testament  and 
the  survivors  of  them,  and.  in  the  event  or  the 
death  of  either  of  them,  the  successor  appointed  hy 
the  surviving  trustee  or  trustees,  all  my  estate, 
both  real  and  personal,  of  every  nature  and  de- 
scription, for  the  term  of  twen^  years.  In  trost. 
and  for  the  uses  and  objeots  and  purposes  bereCn- 
after  m«itk>iied  and  expressed,  and  for  the  pyrpose 
of  enabling  them  more  fully  to  carry  into  effect  the 
provlsloiia  of  this  will,  and  for  no  other  use.  pur- 
pose or  object;  hereby  giving  and  granting  unto 
my  said  executors  and  trustees  full  power  and  law- 
ful authority  to  lease  my  real  estate  at  such  ttme  or 
times,  and  in  such  parcels,  and  In  such  way  and 
manner  and  upon  such  terms  and  oondltloos  as  te 
my  said  executors  and  trustees,  or  the  survivors  or 
the  suooessors  of  them.  In  their  sound  disaretloo 
shall  be  deemed  most  advantageous,  and  for  tbe 
true  Interest  of  my  estate,  but  no  lease  shall  be 
granted  of  any  building  fbr  a  longer  term  than  ftve 

141  C.& 


PoTTUt  T,  Couch. 


raUndlu  o 
It  M  follow 


It  wu  oontended  by  some  of  the  partlea 
tlut  the  no]  MUta  doTlwd  bjthla  will  was 
owned  Jointly  by  the  Uatator  and  bfs  brotber 
iTimra      But   udod   ibe  whole  erldence   it 


MM,  tber  were  not  putoen,  uid  u  Janwe 
knew  all  the  real  ettate  waa  boaght  and 
p*ldforby  thetEatatoroutof  bis  own  money, 
and  tbe  deeds  were  Uken  io  his  name.    The 


Caroline  E.  Conch,  Ibe  teetator's  dangbter. 


indenture  with  tbe  tnuteei  named  In  the 
will,  appointed  them  to  be  truiteea  for  the 
btmellt  of  benelf  and  her  children,  under  tbe 
twentieth  clauae  of  tbe  will.  Three  children 
of  this  marriage  were  boni  ttefote  16T7. 
Tbe  testator  left  real   estate,  worth  about 


tl.000,000.  oonsIstloK  of  nine  lota  of  land 
in  the  heart  of  the  city  of  Cltingo,  on  two 
of  which  stood  tbe  Tremont  House ;  and  left 
personal  property  to  tbe  amount  of  fll.OOO ; 
and  owed  debia  amounting  to  $118/000,  be- 
sides unpaid  taxes  on  real  estate.  The  trua- 
leet  under  the  will.  Wood  collecting  the 
rsats  and  having  tbe  principal  managemeot. 
Improved  the  real  estate,  so  as  to  produce  a 
large  net  income,  until  the  great  Ore  of  Oc- 


cm  mortgage  executed  by  tlie  tnuleea,  as  welt 
as  bv  the  widow,  James,  In,  and  the 
daUKoter  and  her  husband,  indWldually.  of 
all  toe  Dine  lota,  payable  November  1,  1877, 
with  yearly  interest  at  eight  per  cent. 

On  the  completion  of  the  new  Tiemont 
House,  the  traiteea  belni  unable  to  And  any 
person,  not  interested  in  the  estate,  who 
would  undertake  to  pay  a  fair  rent  and  pro- 
Tide  the  neceasaiT  furniture,  a  Imm  ihereof 
was  made   on   Hoti 


November    in.    1S7S,   by    the 


ovDsd  br  me;  aodi 

tb«  beocnt  and  uM - 

■■M)  eiwaton  and  troMece. 
•urTlvoTof  •■-— 


miB,  and  all  kaMa  shall  expKe  at  tbe  and  of 
(instr  reara  from  tlw  time  ot  my  death.  And  1 
do  atao  biiciv  aotbortse  and  empower  mr  mid  ei - 
eouum  and  trueteee.  and  the  survlvotor  snrvtvoT* 
of  tbem.  and  tbeir  naoessora.  from  tlma  to  tlma,  as 
thar  In  U>e  eietcta  ot  a  Maod  dteoredon  shall  deem 
for  Iba  true  lni«eat<«  tbe  eauta,  to  porohase  with 
Ibe  sorpiua  ruodt  twlooctnc  to  my  tatate  luoh  real 
«MaU  as  tbm- mar  deem  proper  and  rxpedtont;  and 
Into  and  bold  tbesame.  assoob  ezecutoiaaodlru^ 

---— lid,  npoo  the  same  tmita  and  for  the 

purpeeeaai  the  other  leal  estate  now 
andmonespralally  to  porobaaefor 
*  —  ----«,  wben  ib«y,  mr 
Ibe  anrvlvonaad 
■haU  tblnk  It  ex- 
_„  irblahlaamarb* 

«abJao(  t*  any  uoh  lodvoMat.  decree  or  mcntme 
Mtooralanrtlmebenattv  mar  beoome  a  Deo, 
obane  ormanmbMnee  lor  my  baoeflt  <w  tor  the 
beoaatotmy  beln  oreaeeatotsnpon  tbe  same,  and 
■calo,  ibat  mj  mid  eceentois  and  truateea  have  tbe 
UKdlsaettao  to  lease  tbe  same.  And  I  do  herebr 
aaibaetae  my  said  exeonton  and  tniMeea.  If  tbey 
aliail  tblnk  Bcoper  so  to  do,  to  loan  on  real  ealsia 
sltnal*  ta  t£e  ohy  of  CUeaao  any  «t  Ibe  sarptui 
BonanarMns  from  my  lald  escaia  as  aforesaid, 
«oboadsad  moruatn;  nrovlded  alwaraibatiuift 
t«l  sMste  shall  bewortb  double  ibe  amoont  eo 
loaned  tb«on.  over  aod  above  all  other  Ueoaaod 
Inoumbtaaoes  exWlnc  acalost  the  same,  and  ihit 
■■Mil  monera  shall  DOi  be  loaned  foraloofsr period 
tfaaa  twtner  nan  from  my  ilMaasaL 
-Aqd  masAlly  1  do  berebr  tully  aullKirlsa  and 

ltd  eoeomtof*  and  traatae^  from 

Improve  my  real  estate,  and  Invest 
7B  odoaclni  to  m*  estat<k  aiislnc 

'  wbalaver.  and  not  wanted  lnim» 

Aatalr.  or  requlnd  to  meet  ttie  narmenla  and  ad- 
vancafc  tegaofaa.  anniilttw  and  ebarteai  n<iuli«dia 
be  m«M  under  tUi  laj  said  will.  In  sueta  way  ^nd 

or  the  snrvlTor  or  suenamots  at  them.  In  Ibe  aier- 
dsa  of  a  KHind  dIsoreUoa  Shan  badSMiedmostsate 
•od  pfodueUve:  bntDomoneyiafeiobelovsated. 
•zospt  In  Improvtnc  my  teal  estate,,  or  In  tbe  par- 
obaae  e(  otbv  nal  estate,  or  on  Ikond  and  mortsace 
■a  aforesaid.  And  I  dlnot  that  my  exeenton  or 
iiiMHim  or  their  suueessets  shall  not  pnrcbasa  or 
taprove  to  tnafldlas  upon  anr  real  estate  after  tbe 
•nttattOD  ot  tfxtaea  yean  bom  my  daoeaae. 

■'Beirtnc  on  the  fldettty  and  prndeooe  o(  mr  mM 
ejtuumi  sad  lii»ma  in  eimuUoir  the  vmrlons 
'    '    "    D  xtveo  and  oonflded  Id  and  br  this 


atTiMUoo  ot  some  ot  m;  bulMion  t^t^  elemei 
and  then  onlrlOMpply  other  tmUdints  to  the  p) 

"'-Ills  mTwSrthat  an  dv  lost  debts  aod 
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widow,  James  Couch  and  William  H.  Wood, 
as  trustees  under  the  will  and  as  trustees  of 
the  daughter,  and  by  the  widow,  James,  Ira, 
and  the  daughter  and  her  husband,  individ- 
ually, for  ten  years,  to  James  Couch,  who 
agreed  to  furnish  it  and  carry  it  on  as  a  hotel, 
and  to  pay  one  tenth  of  the  gross  amount  of 
his  receipts  therefrom  until  February  1, 1877, 
to  the  widow  and  Wood  as  joint  trustees 
with  himself  under  the  will,  and  after  that 
date  to  pay  to  the  widow,  to  Ira  and  to  the 
daughter's  trustees,  three  fourths  of  such 
tenth,  retaining  the  other  fourth  himself. 
James  Couch  carried  on  the  hotel  accord- 
ingly, but  unsuccessfully,  until  January  18, 
1870,  when  his  lease  was  terminated,  and  the 
hotel  was  leased  to  another  person. 

In  December,  1876,  the  mortgafl^ee  agreed 
with  the  trustees  named  in  the  will  to  extend 
the  term  of  payment  of  the  principal  of  the 
mortgage  debt,  and  to  reduce  the  rate  of  in- 
terest, provided  the  whole  estate  should  con- 
tinue to  be  managed  as  before,  and  Wood 
should  remain  in  the  principal  charge  and 
control  thereof.         a 


On  January  8,  1877,  Jamea  Couch  and  wife, 
the  testator  8  widow,  the  daughter  and  her 
husband,  and  Ira  and  bis  wife,  in  their  in- 
dividual names,  and  the  widow,  James  Coacb 
and  William  H.  Wood,  aa  trustees  of  the 
daughter,  executed  and  delivered  to  Wood  » 
power  of  attorney,  containinff  these  recitals : 
^  Whereas  by  the  will  of  Ira  doucii,  deccMsed,. 
all  of  his  estate,  both  real  and  penonal,  wa» 
devised  and  bequeathed  to  James  Couch, 
Caroline  E.  Couch  and  William  H.  Wood, 
in  trust  for  the  period  of  twenty  years  fpxa 
the  time  of  his  death,  which  period  will  ex- 
pire the  twenty- eighth  day  of  January,  1877, 
and  upon  the  termination  of  said  trust,  to  th» 
said  James  Couch,  and  Caroline  £.  Couch, 
and  to  Ira  Couch,  son  of  said  Jamei  Coach, 
and  Caroline  E.  Johnson,  daughter  of  said 
testator,  and  now  the  wife  of   George  6. 
Johnson,  one  fourth  thereof  to  eadi  of  said 
devisees."    ''And  whereas  the  said  Caroline 
E.  Johnson  did,  prior  to  her  marriage  and 

Sursuant  to  the  provisions  of  said  will,  by  her 
eed  of  trust,  appoint  the  said  James  Couch, 
Caroline  E.  Couch  and  William  H.  Wood 


^'Eleventh.  I  give  and  bequeath  to  mj  brother 
James  Ck>uoh«  for  the  support  of  himself  and  fam- 
ily, from  the  rents  of  my  real  estate,  the  sum  of  ten 
tbouaand  doiiars  a  year,  to  be  paid  quarterly  until 
all  the  debts  due  by  me  are  paid  by  my  executors, 
and  after  such  debU  due  by  me  are  paid  I  give  to 
him  for  the  same  purpose  fifteen  thousand  dollars  a 

fear,  to  be  paid  quarterly  to  him  uotil  my  nephew 
ra  Couch  attains  his  majority,  after  which  time  I 
give  to  my  brother  James  Couch  one  fourth  part  of 
aU  the  net  rents.  Income  and  profits  of  my  estate,  to 
be  paid  him  by  my  executors  quarterly  until  the 
final  division  of  my  estate,  which  shall  take  place 
at  the  end  of  twenty  years  after  my  decease,  and 
not  sooner.** 

By  the  twelfth  and  thirteenth  clauses,  he  irave 
legacies  to  chUdrso  of  a  deceased  brother,  and  of 
his  sister  Rachel. 

'"Sixteenth.  I  will  and  direct  that  no  part  of  my 
estate,  neither  the  real  nor  the  personal.  shaU  be 
sold,  mortgaged  (except  for  building),  or  in  any 
manner  incumbered,  until  the  end  of  twenty  years 
from  and  after  my  decease,  when  it  may  be  divMed 
or  sold  for  the  purposes  of  making  a  division  be- 
tween my  devisees  as  herein  directed. 

'^Seventeenth.  It  is  my  wiU  that  any  and  all  real 
entate  which  may  hereafter  be  purchased  by  me 
shall  be  disposed  of,  and  is  hereby  devised,  in  the 
same  manner  and  to  the  same  persons  as  If  owned- 
by  me  at  the  time  of  making  this  my  last  wlU  and 
testament. 

^Eighteenth.  In  the  event  of  any  of  the  legatees 
or  annuitants  bein^  alive  at  the  end  of  twenty 
years  after  my  decease,  it  is  my  will  and  I  hereby 
direct  that  there  shall  be  a  division  oi  an  my  estate, 
both  real  and  personal,  at  the  end  of  said  twenty 
years,  anything  herein  contained  to  the  contrary 
notwithstanding;  and  in  such  case  my  executors,  in 
making  division  of  the  said  estate,  snail  apportion 
each  legacy  or  annuity  on  the  estate  assiirned  to  my 
devisees,  who  are  hereby  charged  with  the  pay- 
ment of  the  same  aocorduiff  to  toe  apportionment 
of  my  said  executors. 

''N  ineteeoth.  It  is  my  will  that  my  trustees  afore- 
said shall  pay  the  several  gifts,  legacies,  annuities 
and  charges  herein  to  the  persons  named  in  this 
will,  and  that  no  creditois  or  asslffnees  or  purchas- 
ers shall  be  entitled  to  any  part  of  the  bounty  or 
bounties  intended  to  be  given  by  me  herein  for  the 
personal  advantage  of  the  persons  named;  and 
therefore  It  Is  my  will  that,  if  either  of  the  devisees 
or  legatees  named  In  my  will  shall  in  any  way  or 
manner  cease  to  be  pefsonally  entitled  to  the  legacy 
or  devise  made  by  me  for  his  or  her  beoellt,  the 
share  intended  for  such  devisee  or  legatee  shall  go 
to  bis  or  her  children,  in  the  same  manner  as  if  such 
child  or  children  had  actually  Inherited  the  same, 
and  In  the  event  of  such  person  or  persons  having 
no  children,  then  to  my  daughter  and  her  hairs. 

■^Twentieth.  It  Is  nur  wfiTthat  the  estate,  both 
real  and  parsonal,  hereby  devised  and  bequeathed 
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to  my  daughter  Oarollne  Elisabeth,  shall  be  vested 
In  trustees  to  be  chosen  by  herself  and  my  trustee* 
herein  named,  beforeher  marriages  and  said  tms- 
tees  shall  be  three  in  number,  to  whom  all  bar  es- 
tate, both  real  and  personal,  shall  be  conveyed  at 
the  expiration  of  twenty  years,  the  time  heranbe- 
fore  specified  for  the  termination  of  the  estate  of 
my  trustees  herein,  to  such  trustees  so  to  be  ap- 
pointed as  aforesaid:  and  it  Is  my  will  that  the  es- 
tate, both  real  and  personal,  herein  devised  and 
bequeathed  for  the  benefit  of  my  daughter,  shaU  b» 
held  bvsuch  trustees  for  her  sole  andonly  use  and 
benefit,  and  that  the  same  shall  not  m  any  manner 
be  subject  to  the  marital  rights  of  any  future  hus- 
band my  dauahter  may  have,  and  that  all  moneys 
shall  be  paid  by  such  trustees  to  my  dauirhter  per- 
sonally, and  to  no  other  person  for  her,  except  up- 
on her  written  order  or  assent;  and  it  Ismy  will  that 
her  sold  trustees  pay  to  her  during  her  life  the  eotlr» 
net  Income  of  the  estate,  t>oth  real  and  persooal, 
herein  devised  and  bequeathed  to  my  daughter,  and 
after  the  same  shall  have  been  oonveyed  to  ber 
trustees  by  my  executors  and  trustees  or  their  suc- 
cessors; and  after  the  death  of  my  said  dau^ter  1 
direct  that  the  said  estate,  both  leal  and  personat 
shall  be  conveyed  to  the  oiUdren  of  my  diaa^hter^ 
and.  In  the  event  of  her  having  noohUoren,  to  such 
person  as  my  daughter  may  dneot  by  her  last  wll> 
and  testament. 

'Twenty-fiist  Itlsmy  wIshalsothatWUllamH. 
Wood,  my  executor  and  trustee,  shall  be  charged 
with  and  take  upon  himself  the  collection  of  ail 
rents  acoruimr  to  my  estate,  and  that  he  shall  con- 
tinue to  perform  toe  same  during  th%  period  of 
twenty  years  after  my  decease;  and  for  the  per^ 
formanoe  of  this  service  and  other  services,  and  for 
his  general  care  and  supervision  of  the  affairs  of 
my  estatSi  I  hereby  direct  that  the  sum  of  two 
thousand  dollars  per  annum  shall  be  paid  to  him; 
but  In  the  event  of  his  decease  before  entering  up- 
on said  duties,  or  twfofe  the  twenty  years  afor»> 
said  iball  expircL  or  shall  decline  to  act  as  In  thie 
section  pronded,  I  hereby  authorise  and  dlreot  my 
said  trustees  to  appoint  some  other  penon  to  act 
in  his  stead  In  oolleottnff  said  rents  and  perf  orminc 
the  other  duties  as  above  spedfled.  and  to  pay  hloa 
the  same  oompensatkm  therefor  which  said  wood 
would  have  had. 

**Twenty-seoond.  And  In  the  event  of  the 


rtafe  of  my  said  wife  after  my  decease.  It  is  my  wto 
ana  I  hereby  authorise  and  dlreot  my  said  tnisteee 
and  executors  to  pay  over  to  my  said  wife,  and  to 
no  other  penon.  the  rents,  annuities,  lega^dss  and 
other  Income  herein  bequeathed  to  ssj  said  wlfa, 
and  to  take  ber  separate  receipts  tlMSVOi, and  it  Is 
my  WiU  that  my  said  trustees  and  tlieir 


in  such  case  hold  the  same,  subject  to  ber  order.ia 
trust  for  my  said  wife,  so  that  said  property  so  do- 
vised  and  bequeathed  to  ber  as  aforesaid  can  in  oo 
event  be  subisoSto  the  marital  rights  of  such  hus- 
band.** 
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trofteet  of  ftll  her  iban  and  interest  In  said 
estate;  and  whereas,  by  reason  of  the  de- 
struction of  the  buildings  belonging  to  said 
estate,  and  situate  upon  said  lands,  bj  fire, 
the  said  trustees  under  said  will  have,  as 
such  trustees,  incurred  a  large  indebtedness 
in  rebuilding  the  same,  and  for  other  pur- 
poses beneflcMl  to  said  estate,  and  which  in- 
debtedness is  a  lien  or  incumbrance  thereon ; 
and  whereas  It  is  deemed  advantageous  to  the 
undersigned  devisees  as  aforesaid,  as  well  as 
to  the  creditors  of  said  estate,  that  the  same 
should,  from  the  time  of  the  expiration  of 
the  said  period  of  twenty  years,  be  managed 
as  a  whole,  by  some  person  appointed  and 
agreed  upon  by  the  parties  interested,  to  the 
end  that  sales  of  said  estate,  or  parts  thereof, 
mar  be  made  from  time  to  time  to  meet  the 
said  indebtedness,  that  said  estate  may  in  the 
meantime  be  kept  rented,  and  the  income 
therefrom  appliea  to  the  payment  of  the  in- 
terest on  indebtedness,  the  taxes,  premiums 
OD  insurance,  and  tbe  expenses  for  repairs, 
and  for  the  management  of  the  estate. "  This 
£S06]  power  accordingly  authoriied  Wood,  on  and 
after  January  S8,  1877,  to  enter  upon  and 
take  possession  of  all  the  real  estate  devised ; 
to  rent  it.  and  to  collect  the  rents,  and  also 
all  arrears  of  rent  under  leases  made  by  the 
trustees  under  the  will ;  to  pay  taxes  and 
assessments,  and  tbe  interest  and  principal 
of  debts , against  the  estate,  and  all  expenses 
of  repairs,  preservation  and  management 
thereof,  and  to  borrow  money  when  necessary 
'/K  these  purposes;  and  to  sell  and  convey 
tte  whole  or  any  part  of  the  estate  whenever 
and  upon  such  terms  as  in  his  iudgment 
should  be  for  the  best  interest  of  the  consti- 
tuents ;  and  provided  that  it  should  be  irre- 
vocable, except  thi»t  after  January  88,  1880. 
a  majority  of  them,  or  on  giving  six  months' 
notice  in  writing,  any  one  of  them  miffht 
*  revoke  this  power  of  at'i.  mey  and  annul  Uils 
agreement. " 

By  reason  of  the  embarrassment  caused  by 
the  financial  panic  of  1878,  the  real  estate 
depreciated  in  value,  so  that  it  was  worth 
less  than  the  sum  due  on  the  mortgage,  and 
during  the  years  1876,  1877,  and  1878  the  In- 
come was  insufficient  to  pay  the  interest  on 
the  mortgage  debt,  taxes,  insurance  and  ex- 
penses. The  estate  afterwards  increased  in 
value  until  1884,  when  the  income  had  be- 
come sufficient  to  pay  annual  expenses  and 
Interest  and  a  larse  part  of  the  principal. 

The  testator's  debts,  and  the  legacies  given 
by  the  twelfth  and  thirteenth  clauses  of  the 
will,  as  well  as  the  annuities^  the  testator's 
•Ister  and  to  his  mother-in-law  under  the 
seventh  and  eighth  clauses,  were  all  duly 

Ssid  before  I877,  those  annuitants  having 
led  before  that  time.  The  annuities  to  his 
widow  and  danshter  under  the  tenth  clause 
were  paid  until  the  flre  of  October,  1871, 
but  were  not  paid  In  full  afterwards;  and 
bis  brother  James  was  paid  more  than  his 
share  of  tbe  income  under  the  eleventh  clause. 
The  estate  was  never  divided  by  the  execu- 
tors amonff  the  devisees  of  the  residue,  be- 
eause  of  the  impossibility  of  making  parti- 
tion of  the  most  valuable  lots,  or  of  sellinf 
ttiem,  except  at  a  great  sacrifice. 
On  Febniary  !(  1879,  Jodginents  to  tiie 
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amount  of  $8,000  were  recovered  against 
James  Couch,  In  a  court  of  the  State  01  Illi- 
nois, on  debts  contracted  since  January  28, 
1877,  and  executions  thereon  were  forthwith 
taken  out  and  returned  unsatisfied.  On  Feb- 
ruary 24,  1879,  one  Sprague,  who  recovered 
two  of  those  judgments,  amounting  to 
$1,097.80,  brought  a  suit  in  equity  in  that 
court,  upon  which  a  receiver  was  appointed, 
to  whom,  by  order  of  that  court,  on  March 
29,  1879,  James  Ck>uch  executed  a  deed  of 
all  property,  equitable  interests,  things  in 
action,  and  effects,  belonjclnff  to  him.  In 
1881  and  1882,  James  Concm's  undivided 
fourth  of  the  real  estate  devised  was  levied 
on  and  sold  by  the  sheriff  on  pluries  execu- 
tions issued  on  Sprague's  Judgments  at  lav. 

On  May  10,  1879,  one  Brown,  as  trustee  for 
Howard  Potter,  recovered  judgment  in  the 
circuit  court  of  the  Unit^  states  against 
James  Couch  for  $15,088.92  on  a  debt  con- 
tracted in  1874 ;  and.  In  1881.  caused  an  alia^ 
execution  thereon  to  be  levied  on  the  same 
undivided  fourth,  and  purchased  the  same  at 
the  marshall's  sale  on  execution. 

On  February  9,  1881,  James  Coucn  and 
Elisabeth  G.  Couch,  his  wife,  executed  a 
deed  of  all  their  interest  in  that  fourth  ta 
William  E.  Hale,  expressea  to  be  for  a  nom- 
inal  consideration,  but  ihe  real  consideration 
for  which  was  a  contemporaneous  agreement 
between  the  wife  and  Hale,  by  which  Halo- 
agreed  to  buy  up  the  ludgments  existing 
against  James  Couch,  and  to  sell  the  interests- 
conveyed  to  him  by  the  deed,  and  after  re- 
imbursing himself  for  his  expenses,  to  pay 
one  half  of  the  proceeds  to  her,  and  bold  the 
other  half  to  his  own  use.  Hale  bought  up- 
the  judgments  recovered  February  15,  1879, 
being  about  one  third  of  the  judgments- 
against  Couch,  as  well  as  the  title  under  the 
sheriff's  sale  idoresaid ;  but  on  November  16, 
1882,  sold  them  a^in  to  Potter,  and  never 
brought  up  anr  of  Potter's  claims,  or  paid 
anvthing  to  Blixabeth  G.  Couch. 

Ira  Couch,  the  testator's  nephew,  came  of 
age  January  9,  1889,  and  never  had  any 
children.  His  interest  in  tbe  estate  of  the 
testator  was  conveyed  j^hini,  being  insol-. 
vent,  on  January  29.  1877,  to  one  Dupee,  aa 
trustee  for  his  creditors,  with  authority  to 
sell  at  private  sale ;  by  Dupee  on  November 
20,  1881,  to  one  Everett,  in  consideration  of 
tbe  sum  of  $1,000  paid  by  Elizabeth  0. 
Couch,  mother  of  Ira;  by  Everett  on  No- 
vember 28.  1881.  to  her ;  and  by  her,  on  Feb- 
ruary 28,  1886,  back  to  Ira. 

On  March  9,  1885.  Caroline  E.  Johnson, 
the  testator's  daughter,  conveyed  to  her  hus- 
band all  right,  title  and  interest  she  might 
or  could  have  in  real  estate  under  th^i  nine- 
teenth clause  of  the  will.  On  July  5,  1885, 
she  died,  lesving  her  husband  and  three 
children  surviving  her. 

On  July  14,  18M,  James  Condi,  Caroline 
E.  Couch  and  William  EL  Wood,  being  the 
executors  and  trustees,  and  the  first  two  of 
them  devisees  named  in  the  will,  filed  a  bill 
in  equity  in  the  state  court  to  obtain  a  con- 
struction thereof,  to  which  Caroline  E.  John- 
son and  her  husband  and  children.  Elizabeth 
O.  Ooodi,  Potter,  Hale,  In  Couch,  the 
Jodgmsst  creditors  of  James  Coach  and  the 
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Teceiver   appointed    lu    Sprague's   suit    in 
equity,  were  made  parties. 

On  August  4.  1884,  Potter  filed  in  the 
circuit  court  of  the  United  States  a  bill  for 
partition  of  the  real  estate  of  the  testator, 
making  all  other  parties  interested  defend- 
ants. On  October  28,  1884,  the  bill  for  the 
oonstruction  of  the  will,  and  on  May  15,  1885, 
the  bill  of  Sprague,  were  removed  into  that 
court.  On  August  8,  1885,  these  three  causes 
were  consolidated  by  order  of  the  court ;  and 
on  Nov.  18,  1887,  after  the  various  parties 
had  filed  answers  stating  their  claims,  it  was 
ordered  that  each  answer  might  be  taken  and 
considered  as  a  cross- bill. 

No  question  was  made  as  to  the  share  de- 
vised to  the  wife  bv  the  second  clause,  or  as 
to  the  share  devised  to  the  daughter  and  her 
children  bv  the  third  and  twentieth  clauses 
of  the  will. 

The  claims  of  the  various  parties  to  the 
shares  devised  to  the  testator's  brother  James 
by  the  fourth  clause,  and  to  the  testator's 
nephew  by  the  fifth  clause,  were  as  follows : 

rotter  claimed  the  share  of  James  under 
the  judgments  and  the  sales  on  execution 
against  him. 

Hale  claimed  tlys  same  share  under  the  deed 
to  him  from  James  and  wife. 

James  claimed  his  share  under  the  fourth 
clause  of  the  will. 

Ira  claimed  his  share  under  the  fifth  clause ; 
and  also  claimed  the  share  of  James,  on  the 
ground  that,  by  reason  of  the  alienations 
thereof  to  Potter  and  to  Hale,  the  devise  over 
in  the  nineteenth  clause  to  his  children  took 
effect. 

The  daughter's  husband  and  her  children 
respectively  claimed  the  shares  of  both  James 
ana  Ira,  contending  that,  by  reason  of  the 
alienations  thereof,  they  vested,  under  the 
ultimated  devise  over  in  the  nineteenth 
clause,  in  the  daughter  and  her  heirs;  the 
husband  claiming  under  his  wife's  deed  to 
him ;  and  the  children  claiming  under  the 
twentieth  clause  of  the  will,  by  reason  of 
her  death. 

By  the  decree,  it  was  declared  that  the  de- 
vised estate  vested  at  t^e  expiration  of  twenty 
years  from  the  testator's  death,  one  fourth  in 
fee  in  the  widow,  one  fourth  in  fee  in  James, 
one  fourth  in  fee  in  Ira,  and  the  remaining 
fourth  in  the  daughter  for  life,  with  re- 
mainder in  fee  to  her  children ;  and  the  claims 
of  Potter,  of  Hale,  and  of  the  daughter's 
husband  and  children,  to  the  shares  of  James 
and  of  Ira,  and  of  Ira  to  the  share  of  James, 
were  disallowed.  Potter,  Hale,  the  daughter's 
husband  and  her  children,  respectively  ap* 
pealed  from  the  disallowance  of  their  claims ; 
and  James  Couch  appealed  from  so  much  of 
the  decree  as  declared  that  the  legal  title 
under  the  residuary  devises  vested  at  the  ex- 
piration of  twenty  years  from  the  testator's 
death.  The  five  appeals  were  submitted  to- 
gether on  printed  briefs  and  arguments. 

Mr,  Henry  B.  Mason,  for  appellant  How- 
ard Potter: 

The  trust  property  is  liable  for  debts. 

Lester  v.  Garland,  5  Sim.  205;  Ex  parte 
OxUy,  1  Ball  &  B.  257;  Paeijie  Nat.  Bank  v. 
Windram,  188  Mass.  175, 176;  Maeka9on*$App. 
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42  Pa.  880,  887;  McBvaine  y.  BmiA,  43  loi 
45,  55,  56. 

Construction  of  wilL 

The  trust  estate  expired  at  the  end  of  two^ 
years. 

Minon  y.  Batti$orL  L.  R  1  Apa  On  (», 
430:  Tealer.  TealeJ^ LuT.N.S.W»;  Mamm 
V.  Maniee,  43  N.  Y.  808;  Wood  v.  Wkik,  I 
Keen,  664,  670:  Fairman  y.  Beal,  14  ID.  SU, 
246:  Hwi  y.  McCartney,  18  IlL  183:  Bidqmn 
Y.  Uhdertoood,  67  HI.  419:  lUimoie  Land  iZ 
Co,  Y.  Bonner,  75  HL  815;  L^meh  y.  Sitggm, 
83  m.  336;  Fank  y.  BggUUon,  92  01  511; 
Welseh  v.  Belleville  8av.  Bank,  94  SL  191; 
NieoU  v.  SeoH,  99  HI.  529,  639;  BtaneUfd  t. 
Maynard,  103  Ul.  60;  8teib  y.  WkUehiad,  111 
m.  247;  Fusaey  v.  TFAtte.  118  Dl.  637,  6tt; 
McCartney  v.  OOmrn,  6  West  R«>.  791 118 
ni.  408;  Lloyd  v.  Brantoit,  8  MeriY.  108;  Rm^ 
velt  Y.  Thurman,  1  Johns.  Ch.  290,  1  L  «L 
110;  Andereon  v.  Gary,  36  Ohio  St.  506;  Wm 
V.  Cann,  10  Bam.  &  C.  488. 

The  instrument  of  Januaiy  8,  1877,  mi  i 
family  settlement  It  terminated  the  pom  of 
the  trustees  to  make  partition  and  nniofedlhi 
constraint  on  alienation. 

Story,  Eq.  Jur.  g  132;  Nealew.  NmU.l'KtB^ 
672,  m;  HurUmt  y.  PAefot,  80  Coon.  4S,  H: 
PuUen  V.  Reae^.  2  Atk.  587;  IfieoOi. ScM^U 
Ul.  529;  Byrne  y.  Morehauee,  22  IlL  aOI^M 

The  creditors'  bill  did  not  invalidate  ovtidi 

MiUer  V.  Sherry,  69  U.  S.  8  Wall  W  (H: 
827:  Hickox  v.  UoUaday,  89  Fbd.  Bep.  ft 
Barstow  v.  MeLacldan,  99  IlL  641;  Oiimtm 
Buggy  Co,  v.  Oravee,  108  UL  469;  Ditnad  r. 
Lord,  8  West  Rep.  518.  115  DL  610;  r«lH 
V.  Gardner,  7  West  Rep.  482,  119  IIL  ft 
Low  V.  Pratt,  53  Bl.  488;  Hig^ne  y.  (Mfii 
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Interest  on  tenant  in  oommon  mtj  bi  ai 
on  execution. 

Murphy  Y,  Orr,  82  BL  489;  Atmemiw.Bm^ 
neU,  76  Bl.  536. 

The  ^rties  are  estopped  from  diipiillB|tti 
title  of  Howard  Potter. 

Thompeon  y.  BoberU,  66  U.  a  94  Hov.ft 
(16:  648;;  Clark  v.  WUe»,  54  lOdL  SI;  Otf" 
rick  V.  Chamberlain^  97  BL  690;  fti<frt. 
Iridianqwlii  d  St.  L,  R  Co.  108  BL  4tt;  B» 
niU  V.  Wilmington  Star  Min.  Co.  •  Wft  to 
40,  119  Bl.  9;  FahnMtoek  y.  QOkm.  77  A 
687. 

The  family  settlement  with  iti  leoUdi  «l«i. 
the  parties  from  disputinff  tb»  title  of  OoMk 

B^e  Y.  Morehau$e,  &  BL  60^A»vt^ 
Barker,  6  Johns.  Ch.  166,  8  L.  ed.  861 

By  selling  the  sberilTs  oertttcilB^  Btk  b 
estopped  from  dilpatinff  iti  Ytllditf . 

Stam  V.  Barker,  6  Johns.  Ob.  18I,  8^  A 
88:  Diekereon  v.  Oolgrow,  100  U.  8. 


619);  Kirk  v.  EdmMm,  108  U.  a  •6gfc»> 

Mr,  Monroe  L.  WUUrd.  for  inOHil 
Hale,  appellant:  ^^ 

Mr,  D.  BL  Tenn^^t  for  Geofft  Rlw 
son,  appellant:  ^    _ 

Mr,  Charles  H.  Aldrieh.  te  In  Oh* 
Johnson  et  at.,  appellants. 

The  testator  intended  to  oootar  ipoiw 
trustees  an  absolute  estate  for  tweo^yy^ 
and  no  lonfrer,  and  at  the  ozpintloo  si  M 
time  a  vested  conditional  estate  vpoa  Mika^ 
flciaries.  ^^ 

Doe  Y.  OonHdine,  78  U.  a  8  WsIL  ^9^ 
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M0);  MeArthur  t.  8coU,  118  U.  a  840  (28: 
L015);  lUiiwU  Land  db  L.  Co.  t.  Banner,  75  JUL 
US;  ImiU  t.  Luni,  108  HI.  807;  McCartney  y. 
CMitni,  6  West  Kep.  798,  118  Dl.  408;  Beo- 
Wt.  Ofeotf,  9  West.  Rep.  188, 120  111.  862. 

The  estate  of  the  trustees  did  not  continue 
bejond  the  twen^  years. 

Wttftom  T.  Biwmer.  68  HL  844;  Lynch  y. 
ekNyntf.  88  111.  886;  Meacham  v.  SUde,  98  lU. 
117;  1  Perry  on  Trusts,  §  820;  Doe  v.  Con- 
tUiM,  78  U.  8.  6  Wall.  471  (18:  878); 
Imng  y.  Bradley,  101  U.  8.  782  (25:  1044); 
Aw  y.  Broum,  1  McArth.  189;  Manice  v. 
Mnke,  48  N.  T.  808;  Elvoin  y.  Elwin,  8  Yes. 
It  547;  Pearson  y.  Zan^,  17  Yes.  Jr.  101; 
Eetikeon  y.  Hannington,  1  Yes.  Jr.  866;  5tY- 
mBt.  Bernard,  6  Yes.  Jr.  686;  Ga«X^^  y.  ^or- 
nm,  11  Yes.  Jr.  480.  497;  CUuon  y.  Claeon,  6 
fU|^  541,  8  L.  ed.  1094, 18  Wend,  869;  Tra- 
mr.Sehdl,  20  N.  Y.  92;  Martin  y.  Martin. 
LR2  Eq.  401;  Pkelpe  y.  Phelps,  28  Barb. 
M;  Craig  Y.  Leslie,  16  U.  8.  8  Wheat.  577  (4: 
Mn  Crabtree  y.  Bramble,  8  Atk.  687;  Dumild 
V.  INilfeM,  8  Bligh,  N.  8.  881;  Dt^M  y.  JSajr, 
KKT.  165, 175;  -Btf  Jfemdfc't  Trusts,  L.  R.  1 
fc.  557;  if^nuiAam  y.  WiUiams,  L.  R  2  Eq.  899; 
my.  MiUer,Jj.  R  6  Eq.  68;  Rathbone  y .  i>2^(;A;- 
MS,  8  Paige,  29,  8  L.  ed.  44;  Wa/e^b  y.  Cum- 
■iMf,  45  lil  480;  McCartney  y.  O^rTi,  6  West, 
ftp.  796, 118  BL  421;  JeoZtf  y.  Teale,  68  L.  T. 
I.&986. 

Tbao  prolong  the  estates  at  the  discretion  of 
Aetnistees  would  make  the  will  yoid,  as  against 
Ae  Statute  of  Perpetuities. 

WMo  y.  Cummings,  45  Bl.  426;  1  Perry, 
1hiita,gg  880-888;  Challis,  Real  Property, 
IM;  1  Jarman,  Wills  (R  &  T.  ed.)  509. 

Ae  proyisions  of  the  nineteenth  clause  ex- 
!M  beyond  the  twenty  year  trust  estate  and 
Mach  to  Uie  yarious  interests  when  in  the 
pOMHion  and  enjoyment  of  the  deyisees. 

(kuM  y.  Colorado  Springs  Co.  100  U.  8.  55 

S:  647);  Elythe  y.   OranviOe,  18  Sim.  190; 
irv  y.  lE^r/i^,  2  Younge  &  C.  Ch.  121; 
^rtnff  y.  Pride,  10  Jur.  N.  8.  646. 

Tbe  nineteenth  clause  is  yalid  as  an  exec- 
iioiydeTise. 

Aekkm  y.  Seekright,  1  Bl.  46;  Siegwald  y. 
A|iM<(2, 87B1. 480;  Archer  y.  KeUy,  1  Drury  & 
mM\  Wiggins  Ferry  Ch,  y.  Ohio  d  M.  B.  Go. 
Mm.  88;  Friedman  y.  8teiner,  107  Bl  125; 
Jantfiiy.  United  States  Exp.  Co.  107  Bl.  449; 
4M(|y.  Bdl,  81  U.  8.  6  Pet.  68  (8:  822);  Giles 
%  mSe,  104  U.  8.  296  (26:  747.) 
AHfe  estate  may  be  deyised  to  cease  upon 
»yoluntaiy  or  inyoluntary,  by  the  lif e- 


jBiiy,  Bestniinte  on  Alienation.  6  78;  Nich- 
^t.1mmIw  91  U.  8.  716  (28:  254);  Hyde  y. 
Sf^H  it.  8.  528(24: 264);  Spindles.  Shreve, 
W  U.  8.  548  (28:  512);  2  Jarman,  Wills,  540; 
iiedtWOls,  290. 

Ljfaa  estate  is  granted  and  conditions  repug* 
IM  to  the  estate  granted  are  annexed  thereto, 
g>  litter  will  be  yoid,  and  the  estate  will  pass 
PKd  fraoi  such  conditions. 

"Wtinstm  y.  Wilkinson,  8  8wanst.  515;  Be 
Bfly,  L.  R  20  Eq.  187;  Smith  v.  Bell,  81 U. 
E^  68  ^:  822);  Caruthers  y.  McNeill,  97 
MzMuffttv.  Jessop,  94  111.  158;  Boun- 
r.  Taleot.  89 Bl.  246;  Brownfieldy.  Wilson, 
m  mSL  470;  MarkiUie  y.  Bagland,  77  Bl.  98; 
mrt$  y.  Byland,  65  Iowa.  584. 


The  share  deyised  to  James  Couch  went  to 
Ira  Couch,  subject  to  the  same  terms  and  con- 
ditions as  the  portion  originally  devised  to  him. 

MeArthur  y.  Scott,  118  U.  5.  880  (28: 1027); 
Davies  y.  Hopkins,  2  Beay.  276;  Be  GalsheacPs 
Will,  2De(i.&  J.  690;  Re  Palmer,  3  Hurlst. 

6  N.  26;  Sweeting  y.  Pridcaux,  L,  R,  2  Ch. 
Div.  418;  Minton  v.  Kirwood,  L.  R  8  Ch.  614; 
Dorsett  y.  Dorsett,  30  Beav.  256;  Wrottesley  y. 
Wrottesley,  2  Atk.  684;  Kelly  ▼.  Kelly,  5  Lans. 
447;  Wdsdi  y.  Belleville  Sav.  Bank,  94  BL  199; 
James  v.  Pruden,  14  Ohio  St.  251. 

Ira  Couch  did  "cease  to  be  entitled"  within 
the  meaning  of  the  nineteenth  clause  of  the 
will. 

Ennor  y.  Thompson,  46  Bl.  214;  Warrick  y. 
Hull,  102  Bl.  2b0;  Oldham  y.  Oldham,  L.  R.  3 
Eq.  404;  Lockyer  y.  Sacage,  2  Strange,  947; 
Dommett  v;  Bedford,  8  Yes.  Jr.  149.  6  T.  R 
684;  Cooper  y.  Wyatt,  5  Madd.  483;  Shee  v. 
Hale,  18  Yes.  Jr.  404;  Tamold  y.  Moorhouse, 

1  Russ.  &  M.  864;  Trappes  y.  Meredith,  L.  R 

7  Ch.  App.  Cas.  248;  Stephens  v.  James,  4  Sim. 
499;  Craven  y.  Brady,  L.  R  4  Eq.  209;  Gowell 
y.  Colorado  Springs  ih.  100  U.  8.  55  (25:  647). 

Messrs.  Wm.  H.  Wood  and  C«  Beck* 
with,  for  trustees,  appellees: 

The  property  was  the  absolute  estate  of  Ira 
Couch  m  his  lifetime,  and  the  devisees  named 
in  his  will  cannot  claim  the  sam6,  or  any  part 
thereof,  except  under  the  will,  by  virtue  of  the 
gifts  and  devises  therein  contained. 

McQowan  v.  McOotoan,  14  Gray,  1 19;  Grasp  v. 
Norton,  2  Atk.  74;  Sayre  v.  Townsend,  15 
Wend.  647;  White  v.  Carpenter,  2  Paige.  217. 

2  L.  ed.  882;  Perry  y.  McHenry,  13  Bl.  227; 
Baker  y.  Vining,  30  Me.  121. 

The  testator  intended  that  the  property  should, 
at  the  time  of  his  death,  vest  in  mterest,  sub- 
ject to  the  payment  of  certain  legacies,  in  Car- 
oline E.  Couch,  his  widow,  James  Couch,  bis 
brother,  Ira  Couch,  his  nephew,  and  Caroline 
E.  Couch  (since  Caroline  E.  Johnson),  his 
daughter,  and  that  possession  of  their  respec- 
tive shares  should  be  delivered  or  conveyed  to 
them  after  the  expiration  of  twenty  years,  and 
after  the  performance  of  the  trust  therein 
named. 

2  Jarman,  Wills,  276;  4  Kent,  Com.  ^35; 
111.  Rev.  StaU.  1845.  §  13,  chap.  30,  §  13,  Laws 
of  1872;  Funk  v.  Eggleston,  92  Bl.  531;  Spra- 
ker  V.  Van  Alstyne,  18  Wend.  200;  Heard  y. 
Horton,  1  Denio,  165-167;  Jackson  v.  Martin, 
18  Johns.  31. 

The  testator  gives  the  remainder  to  his  devi- 
sees and  legatees  in  fee,  excepting  a  life  estate 
in  one  fourth  devised  to  his  daughter.  The 
devises  mentioned  are  not  in  contravention  of 
any  law  against  perpetuities. 

2  Blackstone,  Com.  104;  4  Kent,  Com.  5, 208: 
1  Jarman,  Wills,  799;  Phipps  v.  Ackers,  9 
Clark  &  F.  593;  Doe  y.  Moore,  14  East,  601; 
NicoU  y.  Scott,  99  III.  539.  540;  Illinois  Land 
db  L.  Co.  y.  Bonner,  75  Bl.  324;  2  Redf.  Wills, 
224;  Lunt  v.  Lunt,  108  Bl.  307;  Blanchard  v. 
Maynard,  103  111.  60;  McCartney  v.  Osburn,  6 
West.  Rep.  793,  118  111.  421;  Scojield  v.  Olcott, 
9  West.  Rep.  133,  120  111.  362;  McArtJiur  v. 
Scott,  113  U.  8.  378-380  (28:  1026,  10^7);  Doe 
v.  Considive,  73  U.  8.  6  Wall.  468  (18:  869); 
Gropley  v.  Cooper,  86  U.  8.  19  Wall.  167  (22: 
109);  Dingley  v.  Dingley,  5  Mass.  536;  Waldo 
v.  Cummings,  45  IlL  426:  Jarman.  Wills,  292. 
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The  trust  created  by  the  will  was  not  ter- 
miDated  by  agreemeDU 

Kirkland  v.  Ooz,  94  HI.  400;  Perry,  Trusts, 
805,  815;  Hill,  Trustees,  876;    Baker  ▼. 
^'^penbarger,  15  SL  108;  Ridgeway  t.  Under- 
leoo^,  67111.  430. 

The  interest  which  each  of  the  devisees  is  en* 
titled  to'  upon  the  division  of  the  estate. 

lUinoie  Land  A  L.  Oo^  t.  Bonner,  75  HL 
326;  2  Roper,  Legacies,  1,  464;  Maddison  v. 
Chapman,  5  Jur.  J^.  S.  277;  C/iolmandeley  ▼. 
OlinUm,  2  Merir.  848;  W/iiU  y.Chitty,  L.  R. 
1  Eq.  Cas.  872;  Uoyd  v.  Lloyd,  L.  R.  2  Eq. 
Cas.  722;  Trappes  v.  Meredith,  L.  R.  9  Eq.  Cas. 
229;  Be  Fai^am'e  I'ruats,  46  L.  J.  Ch.  80; 
Stanley  v.  Stanley,  16  Ves.  Jr.  510;  Brewiter 
V.  Angdl,  1  Jac.  &  W.  628;  Ifash  v.  Smith,  17 
Ves.  Jr.  82. 

Mr,  Charles  H*  Wood,  for  Ira  Couch, 
appellee: 

Equity  will  not  divest  an  estate  for  br^ch 
of  covenant  on  a  condition  subsequent. 

2  Story.  Eq.  Jur.  ^  1819;  Eorsburg  v.  Baker, 
26  U.  8.  1  Pet.  238  (7:  125);  Livingston  v. 
Tompkins,  4  Johns.  Ch.  415,  1  L.  ed.  887, 
4  Kent,  Com.  180. 

The  nineteenth  clause  of  th^  will  of  Ira 
Couch,  deceased,  is  void,  for  bemg  repugnant 
to  the  estate  granted. 

2  Co.  Litt.  Ut  Am.  ed.  29,  *26;  Shaw  v. 
Ford,  L.  R.  7  Ch.  Div.  689,  HU;  Johnson  v.  Val- 
entine, 46andf.  36;  fjulier.  Mars/iall,  81  Barb. 
560;  i>Uhman  v.  Stehman,  1  Watts,  466;  Wad- 
deU  V.  Battew,  5  Rawle,  281;  Taylor  v.  Taylor, 
68  Pa.  481;  Parker  y.  Parker,  5  Met.  184;  ICisk 
V.  Keene,  85  Me.  849;  Arnold  t.  Brown,  7  B. 
I.  197;  Wo(fe  v.  Van  Nostrand,  2  N.  Y.  486; 
lUinois  Land  d  L.  Co.  v.  Bonner,  75  Dl.  816; 
Manderson  v.  Lukens,  28  Pa.  81;  Burleigh  v. 
Clovgh,  52  N.  H.  267;  Weaifierhead  v.  Stod- 
dard, 58  Vt.  628;  Wilkinson  v.  Uland,  27  U. 
8.  2  Pet.  658  (7:  558);  BeloU  v.  WhiU,  2  Head. 
703;  Protest  v.  Provost,  70  N.  Y.  141;  Sleven- 
mm  V.  Lesley,  70  N.  Y.  512;  Jordan  v.  Haskell, 
68  Me.  192;  Doe  v.  Considine,!^  U.  8.  6  Wall. 
458  (18:  869);  Hempstead  v.  Diekson,  20  HI. 
198;  Nicolt  v.  Scott,  99  Dl.  529;  Gray,  Re- 
straints on  Alienation,  ^  105;  Ware  v.  Cann, 
10  Bftm.  &  C.  488;  Bradley  v.  Peixoto,  8  Yes. 
Jr.  824;  Re  Machv,  L.  R  21  Ch.  Div.  888; 
Lewin,  Trusts,  102;  Re  Bather.  L.  R.  26  Ch. 
Di?.  801;  Corhett  v.  C<n^beH,  L.  R  18  Prob. 
Div.  186;  Bfosevelt  v.  Thurman,  1  Johns.  Ch. 
220, 1  L.  ed.  119:  Anderson  v.  Gary,  86  Ohio 
8t.  506;  Steib  v.  White/tead,  111  HI.  251;  Jack- 
son V.  CAw.  25  U.  8.  12  Wheat  153  (6:  583); 
United  States  v.  Orosby,ll  U.  8.  7  Cranch.  115 
(3;  287);  Brine  v.  Hartford  F.  Ins.  Go.  96  U. 
8.  627  (24:  858);  Holmes  v.  Oodson,  8  De  G. 
M.  &  G.  152;  Be  Talden,  1  De  G.  M.  &  G.  53; 
Byng  V.  Strafford,  5  Beav.  558;  Hughes  v. 
i?7/a,  20  Beav.  193;  Oreated  v.  Oreated,  26 
Beav.  621;  Newkerh  v.  Newkark,  2  Cal.  845; 
Reifsnyder  v.  ^tint^r,  19  Pa.  41:  Fo^ifc^  v. 
Vincent,  19  Pa.  369;  Brothers  v.  MeOurdy,  36 
Pa.  407;  Hawley  v.  NorthampUm,  8  Mass.  3, 
88;  Biacketons  Bank  v.  X^mi,  21  Pick.  42; 
GleasoH  v.  Fayerweather,  4  Gray,  348. 

The  nineteenth  clause  of  the  will  can  only 
be  held  valid  by  construing  it  to  be  a  condition 
precedent,  to  the  vesting  of  the  estate,  tt  the 
end  of  the  twenty  year  period. 

Umbers  v.  Jaggard.  L.  R  9   Eq.  200;  Rs 
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Clinton's  Trust,  L.  R  18  Eq.  295;  Goodwin  t. 
Mix,  38  m.  115;  DaU  v.  Glmstead,  41  IlL  844;; 
aHara  v.  Jones,  46  BL  288;  Martin  v.  CZarA; 
4  West.  Rep.  127,  116  BL  655;  Gibs(m  r.  Ree$, 
50B1.  388. 

A  condition  must  literally  happen  In  order 
to  devest  an  estate. 

2  Jarman,  Wills,  82,  34;  1  Redf.  WU1s,441; 
Blinois  Land  d  L.  Go.  v.  Bonner,  75  Bl.  327; 
1  Roper,  Legacies,  414;  Graham  v.  Lee,  23- 
Beav.  388;  Hamilton  v.  EUiott,  5  8erg.  &  R 
875;  Hayden  v.  Stoughton,  5  Pick.  528;  Rom 
V.  TVvmatn,  2  Met  495. 

Where  forfeiture  is  to  arise  on  bankraptc> 
or  insolvency,  the  annulment  of  the  bankrupt- 
cy or  insolvency  saves  the  forfeiture. 

Lewin,  Tr.  Am.  Law  8eries,  103,  104; 
Trappes  v.  Meredith,  L.  R  9,  £q.  229;  Samuel 
V.  Samuel,  L.  R  12  Ch.  Div.  152;  White  v. 
Ciiitty,  L.  R.  1  Eq.  Cas.  372;  Lloyd  v.  Uayti,, 
L.  R  2  Eq.  Cas.  722;  Aneona  v.  WaddeU,  L. 
R  laCh.  Div.  157;  Be  Pamliam's  Trusts,  46^ 
L.  J.  Ch.  80;  MehoU  v.  Eaton,  91  U.  8.  716 
(23:254);  Lockwood  v.  Sikes,  51  L.  T.  N.  S.  562. 

If  any  forfeiture  prima  facte  accrued  it  was 
waived  by  the  parties  in  interest. 

ChaUcer  v.  Ohalker,  1  Conn.  79;  Devlin, 
Deeds,  §  959;  Kenner  v.  American  Gontract 
Co.  9  Bush,  202;  Willard  T.  Henry,  2  K.  H. 
120;  Ludlow  v.  New  York  d  H.  B.  Go.  l^ 
Barb.  440;  Hooper  v.  Oummings,  45  Me.  359. 

In  no  aspect  of  the  case  can  there  be  a  double 
forfeiture. 

Budge  v.  Barker,  Cas.  t.  Talb.  124;  Eg 
parte  West,  1  Bro.  Ch.  499;  Crowder  v.  Stone, 
3  Russ.  217;  Henley  v.  Bobb,  86  Tenn.  474; 
Barker  v.  Lea,  1  Turn.  &  R  415;  Pain  v.  Ben- 
son, 2  Atk.  80;  Vandergueht  v.  Blake,  2  Ves. 
Jr.  534. 

The  facts  disclosed  by  the  record  do  not 
estop  either  James  Couch  or  Ira  Couch  from 
claiming  the  shares  devised  to  them. 

Brewster  v.  Striker,  2  N.  Y.  19;  Deininger 
V.  MeConnel,  41  Ul.  228;  Jajme  v.  Gregg,  42 
ni.  413;  Blake  v  Fash,  44  Bl.  309;  Daret  v. 
Bates,  51  lU.  489;  mtrdin  v.  GAome,  60  BL 
93;  Hardin  v.  CVvi(0,  78  Bl.  538;  Jackson  v. 
StsAiNmmaAvr,  2  Johns.  284;  De?1in,  Deeds, 
§177. 

George  B.  Johnson  acquired  no  rights  by  the 
conveyance  of  the  rights  of  his  wife  under  the 
19th  clause  of  the  will,  which  will  give  him 
any  standing  in  a  court  of  equity. 

3  Washburn,  Real  Prop.  (5th  ed.)  370,  371 ; 
Fulwoocls  Case,  4  Coke,  66  6./  Marks  v.  Marks, 
10  Mod.  423;  Jackson  v.  Catlin,  2  Johns.  261; 
Lamb  T.  Kamm,  1  Sawy.  238. 

Messrs.  Jno.  S.  Cooper  and  Jolui  G» 
Reld,  for  James  Couch,  appellee,  on  the  ap- 
peal of  Howard  Potter,  appellant: 

The  interest  of  appellee  in  the  property  de- 
vised was  not  subject  to  levy  and  side  under  an 
execution  at  law,  oecause  no  estate,  either  le> 
gal  or  equitable,  was  vested  in  him. 

The  trustees  became  vested  with  the  legal  and 
equitable  title  to  the  esute  by  the  terms  of  the 
wiU. 

West  V.  Fitt,  109  m.  426;  Kirkland  t.  On, 
94  Bl.  400;  Wicker  t.  Bay,  6  West.  Bepi  495. 
118  BL  4miToung  v.  Bradley,  101  U.  a  782 
(25:  1044);  Wood  T.  Wood,  6  Pi^  596.  8  L. 
ed.  844;  Hawkins,  WUU,  155;  mil.  Trustees. 
242;  Iskam  v.  Gilbert,  8  Conn.  169 
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The  title  to  the  estate.  Tested  Id  the  trustees 
Utestitor's  death,  oontlnaed  in  them  afler  the 
BBiratioD  of  tbe  twenty  yean  from  his  decease, 
■d  will  there  remain  until  the  trusts  are  fully 
psfonned. 

akatUnr  App.  4B F%.  ^;  HiOerT.  Usefch,  8 
Hi.  ^8;  DunAr,  Kent,  1  Vem.  380;  Ohasmar 
X^Buekm,  87  N.  J.  £q.  415;  Smith  Y.Kinney, 
m  Tez.  288;  Clark  t.  Wildon,  77  Ind.  176; 
Chrfc  T.  Merriam.  88  Ind.  68;  Edmondson  t. 
jftpmi,  2  Kelly  (Ga.)  807;'  Lincoln  v.  French, 
m  U.  8.  614  ^:  1189);  Seyimmr  ▼.  Freer,  75 
U.8.  8  Wall.  202  (19:  806);  Qolder  ▼.  Bre$tier, 
m  m.  421:  KMif  Y.  Sale,  108  HI.  164. 

Sfen  if  under  the  wlU  an  equitable  estate 
iwted  in  the  devisees  at  testators  death,  or  at 
^  end  of  twenty  years  after  his  decease,  yet 
apellec's  interest  was  not  subjecf  to  levy  and 
mm  upon  an  execution  at  law. 

Oan^penter  t.  Browning,  98  HI.  383;  Almond 
%Bnmea,  76  Dl.  587;  fll.  Ber.  Stat.  1845,  §  1, 
4lip.  57;  Baker  ▼.  Copenbarger,  15  HI.  103; 
Ihner  v.  Fieher,  110  111.  158;  Hatch  ▼.  Wath 
m,  15  m.  127;  ThomoM  t.  Eckavd,  88  111.  593; 
Bmman  t.  People,  82  HL  248:  NicoU  v.  Ogden, 
Hn.  828;  Btaw  t.  Bled,  45  111.  338;  Atkin  y. 
]kmU,  89  m.  63:  Owen  y.  BolMne,  19  HI.  545; 
i^Natm  T.  Sifwon,  50  HL  84;  Glyhoum  y. 
itfitefy.  .Ft  F.  <ft  C  H.  (7i9.  4  HI.  App.  463; 
Afbr  y.  Eeam,  68  HI.  889;  Brandiee  y.  C^m^- 
lau;  113  U.  8. 844(38:  760);  Morrow  y.  Brenr 
iMr,2Bawle,  185;  Harris  v.  Pugh,  4  Bine.  835; 
HIm  y.  QrtenhiU,  4  Bam.  &  Aid.  684;  Lewin, 
1^.  (8th  ed.)  811;  Lynch  y.  C^i(t<Mi  int.  Cb.  18 
Weod.  286;  Bogert  y.  Perry,  17  Johns.  853; 
jft«iN<0rT.  Power,  10  Paige,  568,  4  L.  ed.  1093; 
Arrtawi  y.  Battle,  1  Dey,  Eq.  537;  Clarke  y. 
Bmker,  48  Ga.  596;  Gerard  y.  ^a<6«,  14  West 
B^.  144, 124  HI.  150;  Ptares  y.  Savage,  45  Me. 
IB;  Mnrie  Land  d  L.  Co.  y.  Banner,  75  HI.  316; 
Jadbm  t.  CAoptn,  5  Cow.  485;  Jackeon  y. 
/Mr,  9  Cow.  81;  Jaekeon  y.  Seott,  18  Johns. 

^Dnke,  Attachments,  g§  285.  498. 
be  proyisions  of  the  nineteentn  clause  of  the 
vll  were  yalid,  and  the  interest  deyised  to  ap- 

ftwas  thereby  secured  from  appellant's 
and  sales. 

mtkoUY.  Eaton,  91 U.  8.  716  (33:  354);  Steib 
T.  WkUehead,  111  HI.  353;  3  Jarman,Wills.  (5th 
Aa  ed.)709;  Ourtiiie  y.  Brown,  39  HI.  230; 
iMtd  y.  Lunt,  108  HL  807;  Hale  y.  Hale,  125 
n.  889;  BOeri  y.  Comina,  89  N.  Y.  326; 
Bmdermn  y.  Henderson,  118  N.  Y.  1. 

Hiere  was  no  equitable  estoppel  against  ap- 
Pdee,  either  by  yirtue  of  the  power  of  attor- 
j|9»Qrany  of  the  acts  done  or  proceedings 

•Mam  T.  Ddawars,  L.  d  W.  B.  Go.  11  N. 
L  Sq.  237;  1  Perry,  Tr.  (3d  ed.)  §  386 ; 
prMiT.  Bow,  59  Yt  530;  Wdsch  y.  Belleville 
m  Bank,  94  HL  192;  Jennings  y.  Smith,  29 
^122;  Bidgeway  y. Underwood,. dl  HI.  430; 
Mry.  Oopenharger,  15  HL  103;  McArthurr, 
m,  118  U.  8.  840  (38:  1015);  Be&ry  y.  (/mj^, 
•U.  a  6  WalL  795  (18:  653);  Brant  y.  Vir 
M  a  4t  i.  a».  98  U.  8.  826  (33:  937); 
WfMl»  Y.  7%<mui«,  4  L.  R.  A.  434,  137  HI. 
H;  Bussdl  y.  /"^^  94  U.  8.  606  (24:  214); 
m^  y.  £brri#,  101 U.  8. 370  (35:  855);  United 
tap  T.  Lane,  75  U.  8. 8  WalL  185  (10:  445); 
^im  T.  CTnt'^Af  States,  71  U.  8.  4  Wall  232 

Mmrt,   Jno.  S*  Cooper  and  John  O.  | 
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Reid,  for  James  Couch,  appellee,  on  the  ap- 

Jeals  of  Ira  Couch  Johnson  and  Martha  H. 
ohDson,  minors,  and  Gkorge  B.  Johnson,  ap- 
pellants: 

The  intention  of  the  testator  was  to  protect 
the  shares  giyen  to  his  widow,  brother  and 
nephew  from  creditors,  assigoees  and  purchaS' 
ers,  at  least  until  the  final  diyision  should  be 
made. 

Carpenter  y.  Browning,  98  HI.  283.  ^ 

In  giving  elfect  to  testator's  intention,  as  ex- 
pressed in  the  nineteenth  clause  of  the  will,  the 
court  acts  in  accordance  with  the  principles  of 
courts  of  equity,  in  effectuatins^  the  intentions 
of  a  testator  respecting  an  executory  trust. 

yichols  y.  Baton,  91 U.  8. 716(33:  354);  Ste^ 
y.  Whitehead,  111  HI.  247;  Longwith  y.  Biggs, 
13  West.  Rep.  315. 133  HI.  258;  Stamford  y. 
Hobart,  3  Bro.  P.  C.  31;  Humberston  y.  Hum' 
berston,  3  Vem.  788;  Hopkins  v.  Hopkins,  1 
Atk.  581;  Baskerville  y.  Basker ciUf,  2  Aik,  379; 
Harrison  y.  Naylor,  3  Cox,  Ch.  347;  Bundy  y. 
Bundy,  88  N.  Y.  410;  Young  y.  Bradley,  101 
U,  8.783  (25:  1044);  Lewin,  Trusts.  131;  Feame. 
Remainders,  118,  119,  139,  337,  338. 

The  decree  of  the  circuit  court  denying  to 
these  appellants  the  share  deyised  to  appellee, 
should  be  affirmed. 

SpindU  y.  Shreve,  111  U.  8.  543  (28:  513); 
Pod  y.  Blakie,  53  HL  495;  Monroe  v.  Van  Meter, 
100  HI.  347;  1  Pom.  Eq.  Jur.  §§  381,  459; 
Smith  y.  Cremer,  71  HI.  186;  Deery  y.  Cray,  73 
U.  8.  5  WalL  795  (18:  653);  Brant  y.  Virginia 
C.  dt  L  Co,  93  U.  8.  326  (23:  927);  Brewster  y. 
Striker,  3  N.  Y.  19;  Finley  y.  Lynn,  10  U.  8. 
6  Cranch,  338  (3:  311). 

Mr.  Justice  Gray,  after  stating  the  case, 
deliyered  the  opinion  of  the  court : 

The  matters  in  controversy  concern  those 
shares  only  of  Ira  Couch's  real  estate,  which 
he  deyised  to  his  brother  James  and  to  his 
nephew  Ira,  the  son  of  James. 

1.  In  order  to  ascertain  the  nature  and  the 
time  of  yesting  of  their  interests,  it  is  im- 
portant in  the  first  place  to  determine  the 
extent  and  duration  of  the  trust  estate  of  the 
executors  and  trustees  named  in  the  will. 
bearing  in  mind  the  settled  rule  that  whether 
trustees  take  an  estate  in  fee  depends  upon 
the  requirements  of  the  trwst.  and  not  upoi* 
the  insertion  of  words  of  inheritance.  Doe 
y.  Coneidine,  73  U.  8.  6  Wall.  458  [18 :  809]  ; 
Young  y.  Bradley,  101  U.  8.  783  [25 :  1044]  ; 
Kirkland  y.  Cox,  94  111.  400. 

In  the  first  clause  of  the  will,  the  testator 
appoints  his  wife,  his  brother  James  and  his 
brother-in-law  Wood  " executors  and  ttustces** 
of  his  will,  and  devises  and  bequeaths  to 
them  all  his  estate,  real  and  personal,  "for 
the  term  of  twenty  years  in  trust,  and  for 
the  uses  and  objects  and  purposes  hereinafter 
mentioned  and  expressed,  and  for  the  pur- 
pose of  enabling  them  more  fully  to  carry 
into  effect  the  provisions  of  this  will,  and 
for  no  other  use.  purpose  or  object  ;**  au- 
thorizes them  to  lease  his  real  estate  at  their 
discretion,  and.  out  of  any  surplus  funds, 
to  improye  his  real  estate,  to  purchase  other 
real  estate  to  be  held  upon  the  same  trusts, 
and  to  lend  money  on  bond  and  mortgage ; 
but.  in  order  that  their  doings  may  not 
create  any  obstacle  to  the  diyision  of  his  real 
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estate  at  the  end  of  the  twenty  years,  pro- 
Tides  that  they  shall  not  make  leases,  or  lend 
money  on  mortgage,  beyond  twenty  years, 
or  purchase/  or  improve  by  building,  after 
sixteen  years  from  his  death ;  and  he  also 
authorizes  them  to  mortgage  real  estate  xor 
the  purpose  of  rebuilding  in  case  of  de- 
struction by  the  elements. 

In  the  next  four  clauses,  he  devises  and 
bequeaths  to  his  widow,  daughter,  brother 
and  nephew,  respectively,  **  after  the  expira- 
tion of  the  trust  estate  vested  in  my  executors 
and  trustees  for  the  term  of  twentv  years  after 
my  decease,  **  one  fourth  part  of  all  his  estate, 
both  real  and  personal,  after  payment  of 
debts  and  legacies,  which  he  charges  upon 
the  real  estate.  In  the  eleventh  clause,  he 
directs  his  executors  to  pay  to  his  brother  a 
certain  part  of  the  income  ''until  the  final 
division  of  my  estate,  which  shall  take  place 
at  the  end  of  twenty  years  after  my  decease, 
and  not  sooner."  And  in  the  twenty-first 
clause  he  declares  his  wish  that  Wood  shall 
collect  the  rents  and  have  a  general  care  and 
supervision  of  the  affairs  of  the  estate  during 
the  same  period. 

These  provisions,  had  the  testator  said 
nothing  more  upon  the  subject,  might  have 
been  construed  as  assuming  or  implying  that 
the  trust  estate  was  to  terminate  at  the  end 
of  twenty  years  fron.  ^e  testator's  death, 
without  any  act  or  conveyance  on  the  part  of 
the  trustees,  but  the  will  contains  other  pro- 
visions concerning  the  powers  and  duties  of 
the  trustees,  whidi  are  wholly  Inconsistent 
with  sucli  a  conclusion. 

The  sixteenth  clause  is  as  follows:  ''I 
will  and  direct  that  no  part  of  my  estate, 
neither  the  real  nor  the  personal,  shall  be 
sold,  mortgaged  (except  for  building)  or  in 
any  manner  incumbered,  until  the  end  of 
twenty  years  from  and  after  my  decease, 
when  it  may  be  divided  or  sold  for  the  pur- 
pose of  making  a  division  between  my  dev- 
isees as  herein  directed."  The  very  object 
of  this  clause  is  to  define  when  and  for  what 
purposes  the  trustees  may  mortgage  or  may 
sel  1  the  real  estate.  Before  the  end  of  twen^ 
vears  it  is  neither  to  be  mortgaged  (except 
for  building,  as  in  the  first  clause)  nor  to 
be  sold.  At  the  end  of  twenty  years  all  au- 
thority to  mortgage  it  is  to  cease,  but  ''it 
mav  be  divided  or  sold  for  the  purpose -of 
making  a •  division  between  my  devisees  as 
herein  directed."  This  division  or  sale  (like 
all  sales  or  mortgages  spoken  of  in  this 
clause)  is  evidently  one  to  be  made  by  the 
trustees,  under  authority  derived  from  the 
testator,  and  while  the  legal  title  remains 
in  them;  not  a  Judicial  division  or  sale  for 
the  purpose  of  imrtition  after  the  legal  title 
has  passed  to  the  residuary  devisees. 

Again :  in  the  eighteenth  clause,  the  tes- 
tator directs  that,  in  the  event  of  any  of  the 
legatees  or  annuitants  beine  alive  at  the  end 
of  twenty  yean  after  his  aeath,  there  shall 
be  a  division  of  all  his  estate  at  that  time, 
"anything  herein  contained  to  the  contrary 
notwithstanding ;"  and  that  "  in  such  case  my 
executors,  in  making  division  of  the  said 
estate,  shall  apportion  each  legacy  or  annuity 
on  the  estate  assigned  to  my  devisees,  who 
are  hereby  charged  irith  the  payment  of  the 
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same  according  to  the  apportionment  of  my 
said  executors."  This  clause  puts  beyond 
doubt  the  intention  of  the  testator,  not  only 
that  the  division  of  his  estate  and  l^e  assign- 
ment and  conveyance  of  tiie  several  shares  to- 
each  devisee  shall  be  made  by  his  executors, 
but  That  the  question  which  share  i^ll  be- 
charged  with  the  payment  of  any  legacy  or 
annuity  shall  depend  upon  the  act  of  the  ex- 
ecutors in  making  the  division  among  the- 
devisees. 

Although,  at  the  expiration  of  twenty 
years  from  the  testator's  death,  all  the  leg- 
acies and  annuities  to  others  than  the  resid- 
uary devisees  had  in  fact  been  paid,  yet  the 
duty  still  remained  in  the  executors  and 
trustees  to  make  a  division,  by  sale  if  neces- 
sary. Under  the  circumstances  of  this  case, 
it  was  impracticable  to  make  the  division, 
either  by  the  partition  of  the  lands  them- 
selves, or  by  sel  line  them  and  distributing- 
the  proceeds,  Inunediately  upon  the  expira- 
tion of  the  twenty  years ;  and  until  a  division- 
was  made,  in  one  form  or  the  other,  by  the 
executors  and  trustees,  the  legal  title  must 
remain  in  them.  The  sale  and  conveyance 
by  them,  whether  directly  to  the  residuary 
devisees,  or  to  a  third  person  for  the  purpoee 
of  paying  the  proceeds  to  those  devisees,  ws» 
not  in  the  exercise  of  a  power  over  an  estate 
vested  in  other  persons,  but  was  for  the  pur- 
pose of  terminating  an  estate  vested  in  the 
executors  and  trustees  themselves,  by  con- 
veying it  to  others. 

The  twentieth  clause,  by  which  the  daugh- 
ter's J^are,  in  case  of  her  marriaee,  is  to  be^ 
conveyed  at  the  expiration  of  Uie  twenty 
years  by  the  trustees  named  in  the  will  to 
trustees  for  the  benefit  of  herself  and  her 
children,  and  the  twenty-second  clause,  by 
which  the  share  of  the  widow,  in  case  of  h^ 
marrying  again,  is  to  be  held  by  the  execu- 
tors and  trustees  in  trust  for  her,  are  also 
worthy  of  notice  in  this  connection,  althoueb 
they  might  not,  standing  alone,  affect  the 
time  of  vesting  of  the  legal  title  in  the  shares 
of  the  brother  and  the  nephew.  WtUfard  v. 
Snyder,  187  U.  8.  521  [84:  7801. 

'There  can  be  no  doubt  that  all  the  powers  Kltl 
conferred,  and  all  the  trusts  imposed,  were 
annexed  to  the  office  of  executors,  and  not  to 
a  distinct  office  of  trustees.  And,  taking  the 
whole  will  together,  it  is  quite  clear  that  the 
legal  title  of  the  executors  and  trustees  did 
not  absolutely  terminate  upon  the  expiration 
of  twenty  years  from  the  death  of  the  testator, 
because  it  was  necessary,  for  the  purpose  of 
enabling  them  to  execute  the  trusts  and  to 
carry  out  the  provisions  of  the  will,  that  the 
legal  title  should  be  and  continue  in  them 
until  they  had,  by  sale  or  otherwise,  settled 
the  estate,  and  conveyed  to  the  devisees  sev- 
erally Uieir  shares  in  the  estate  or  Its  proceeds. 
The  testator  doubtless  intended  that  after  the 
expiration  of  the  twenty  years  the  estate 
should  cease  to  be  held  and  managed  by  his 
executors  and  frustees  as  a  whole,  and  sboold 
be  divided  into  four  parts  to  be  held  In  sev- 
eralty by  or  for  his  residuary  devisees.  But 
he  intended  and  expressly  provided,  that  tbm 
division  should  be  made  by  his  executors  and 
trustees;  and  therefore  their  tiust  estate  could 
not  terminate  until  they  had  made  the  divl* 
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lion  and  conveyed  the  shares.  Mc Arthur  v. 
BdM,  118  IT.  8.  840,  877  [28 :  1015.  1026]  ; 
BMand  r.  Cox,  94  111.  400 ;  Perry,  Trusts, 
H  805,  816,  820.  Whether,  in  case  of  un- 
iMSonable  delay  on  their  part  to  make  the 
d^Tteion,  a  court  of  equity  might  have  com- 
pelled them  to  do  so,  is  a  question  not  pre- 
mted  by  this  record. 

The  decision  of  the  Supreme  Court  of  Illi- 
nois in  Kirkland  t.  Oox,  above  cited,  is  much 
ia  point.  In  that  case  the  testator  devised 
taa  bequeathed  all  his  estate,  real  and  per- 
mal,  to  trustees,  to  control  and  manage  it, 
nd  to  make  such  disposition  of  it  as  should 
In  their  judgment  increase  its  value ;  to  pay 
to  his  daughter  such  installments  as  they 
ihoald  deem  sulBcient  for  her  support  until 
die  reached  the  age  of  thirty-five  years,  and 
then  to  convey  the  estate  to  her  in  fee ;  author- 
hhig  them,  however,  if  she  should  be  then 
■irried  to  a  man  whom  they  thought  un- 
vorthy,  to  continue  to  hold  the  title  in  trust 
daring  his  life ;  and  further  providing  that, 
if  ahe  died  without  issue,  the  whole  estate, 
ifter  paying  certain  legacies  should  be  ^'di- 
Tided  equaflv  between"^  three  charitable  cor- 
nnationa.  It  was  held  that  the  powers  con- 
nted  on  the  trustees  implied  a  power  to  sell 
the  lands  and  to  convert  them  into  monev  or 
inlerest  bearing  securities ;  and,  therefore, 
Alt  the  trustees  took  and  held  the  title  in  fee 
dmple,  notwithstanding  the  death  of  the 
dinghter  before  reaching  the  age  of  thirty- 
ffe  Tears,  the  court  saying:  *'The  power 
Saplled  to  sell  is  to  sell  the  whole  title — and 
to  this  is  essential  ttie  power  to  convey  that 
title,  reauiring,  as  a  condition  precedent,  a 
In  dmple  estate  in  ttie  trustees.  The  prop- 
•ty  is  devised  to  the  trustees  to  sell  and 
convey  if  they  deem  it  advisable,  or  to  hold 
■d  control  until  it  is  to  be  transferred  as 
iiiected;  and  in  the  contingency  that  has 
ttiaea,  it  was  intended  that  it  should  be  the 
doty  of  the  trustees  to  make  the  equal  divis- 
ion of  the  property  between  the  corporations 
Mgnated  and  convey  it  accordingly — for 
ftft  grant  to  these  corporations  is  in  severalty, 
nd  not  as  tenants  in  common,  and  their  title 
.■ut  necessarily  rest  on  the  conveyance  of 
astmsteea."    94111.  416. 

The  cases  cited  against  this  conclusion 
aSa  widely  from  the  case  at  bar.  The  two 
■oit  relied  on  were  Minort  v.  BcUtisan,  1  App. 
Om.  488,  in  which  the  facts  were  very  pecu- 
w,  and  there  was  much  diversity  of  opinion 
laMxig  the  Judges  before  whom  it  was  succes- 
iHrij  brought,  and  Manice  v.  Mantee,  84  N. 
1.808,  in  which  the  construction  adopted 
VM  the  (mly  one  consistent  with  the  validity 
flf  the  will  under  the  statutes  of  New  York. 

8l  Aom  this  view  of  the  nature  and  dura- 
te  of  the  estate  of  the  trustees,  it  necessa- 
rily follows  that  by  the  fourth  and  fifth 
juoieB  of  the  will,  devising  and  bequeath- 
PK  to  the  testator's  brother  and  nephew,  re- 
iptttiyely,  "after  the  expiration  of  the  trust 
Mlili  vested  in  my  executors  and  trustees, " 
'OM  fourth  part  of  all  my  estate,  both  real 
md  personal"  (after  the  payment  of  debts 
ttd  legacies,  which  he  charged  upon  the  real 
Mlste),  no  lesal  title  in  any  specific  part  of 
fts  ttMb  and  no  right  of  possession,  vested 
fa  either  of  them,  until  the  .trustees  had  di- 
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vided  the  estate  and  conveyed  to  each  of  them 
one  fourth  of  the  estate,  or  the  proceeds  of  its 
sale ;  but,  on  well  settled  principles,  an  equi- 
table estate  in  fee  in  one  fourth  of  the  residue 
of  the  testator's  whole  property  vested  in  the  131*] 
brother  and  in  the  nephew  respectively  from 
the  death  of  the  testator.  Oropley  v.  Oooper. 
86  U.  S.  19  Wall.  167  [22 :  1091 ;  Mc  Arthur 
V.  Scott,  118  U.  S.  340,  878,  880  [28 :  1015, 
1026.  1027]  ;  PJiippa  v.  Acken,  9  Clark  &  P. 
583;  Weston  Y.  Weitton,  125  Mass.  268;  NieoU 
V.  Scott,  99  111.  529 ;  Scojidd^,  Olcott,  120  111. 
362,  0  West.  Rep.  133. 

To  the  suggestion  that  the  will  violated  the 
rule  against  perpetuities,  which  prohibits  the 
tying  up  of  property  beyond  a  life  or  lives 
in  being  and  twenty-one  years  afterwards, 
it  is  a  sufiicient  answer  that  after  twenty 
years  from  the  death  of  the  testator,  and  after 
the  death  of  the  widow  and  daughter  (if  not 
before),  the  title  legal  and  equitable,  in  the 
whole  estate  would  be  vested  in  persons  capa- 
ble of  conveying  it.  Waldo  v.  Oummings, 
45  111.  421 ;    LutU  v.  Lunt,  108  111.  807. 

8.  Nor  is  the  estate  of  the  residuary  deviseea 
affected  by  the  nineteenth  clause  of  the  will, 
which  is  in  these  words:  ''It  is  my  will 
that  my  trustees  aforesaid  shall  pay  the  sev- 
eral gifts,  legacies,  annuities  and  charges 
herein  to  the  persons  named  in  this  will,  and 
that  no  creditors  or  assignees  or  purchasers, 
shall  be  entitled  to  any  part  of  the  bounty 
or  bounties  intended  to  be  gi  ven  by  me  here- 
in for  the  personal  advantage  of  the  persona 
named ;  and  therefore  it  is  my  will  that,  if 
either  of  the  devisees  or  legatees  named  in 
my  will  shall  in  any  way  or  manner  cease  to 
be  personally  entitled  to  the  legacy  or  devise 
made  by  me  for  bis  or  her  benefit,  the  share 
intended  for  such  devisee  or  legatee  shall  go 
to  his  or  her  children,  in  the  same  manner 
as  if  such  child  or  children  had  actually  in- 
herited the  same,  and  in  the  event  of  such 
person  or  persons  having  no  children,  then 
to  my  daughter  and  her  heirs.  ^ 

The  devise  over  in  this  clause  cannot,  in- 
deed, by  reason  of  the  words  **  sifts,  legacies, 
annuities  and  charges,  **  and  **  bounty  or 
bounties^  in  the  preamble  be  confined  to  the 
legacies  and  annuities  given  by  the  testator 
and  charged  on  his  real  estate  by  clauses  six 
to  thirteen  inclusive,  and  by  clause  eighteen. 
So  to  hold  would  be  utterly  to  disrej?ard  the 
comprehensive  and  decisive  words,  **  devisees 
or  legatees,  **  **  legacy  or  devise,  **  and  "  share 
intended  for  such  devisee  or  legatee,  **  by 
which  the  testator  clearly  manifests  his  in- 
tention that  the  devise  over  shall  attach  to  the  [8 IS] 
shares  of  his  real  estate  devised  to  his  widow, 
daughter,  brother  and  nephew,,  respectively, 
by  clauses  two,  three,  four  and  five,  except 
so  far  as  its  effect  upon  the  shares  of  the 
daughter  and  the  widow  may  be  modified  by 
the  trusts  created  for  their  benefit  by  clauses 
twenty  and  twenty- two. 

The  testator  having  declared  his  will  that 
the  devises  of  the  shares  shall  be  "for  the 
personal  advantage  oV*  the  devisees,  and  that 
^no  creditors  or  assignees  or  purchasers  shall 
be  entitled  to  any  part,**  and  naving  directed 
the  devise  over  to  take  effect  **  if  either  of  the 
devisees  shall  in  any  way  or  manner  cease  to 
be  personally  entitled  to  the  devise  made  for 
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Ids  benefit,"  the  devise  over  of  the  shares 
of  the  brother  and  the  nephew,  if  valid,  would 
take  effect  upon  any  alienation  by  the  first 
<levisee,  whether  voluntary  or  involuntary, 
by  sale  and  conveyance,  by  levy  of  execution, 
by  adjudication  of  bankruptcy,  or  otherwise ; 
or,  at  least,  upon  any  sudi  alienation  before 
his  vested  equitable  estate  became  a  legal 
estate  after  the  expiration  of  the  twenty 
years. 

But  the  right  of  alienation  is  an  inherent 
and  inseparable  quality  of  an  estate  in  fee 
simple.  In  a  devise  of  land  in  fee  simple, 
therefore,  a  condition  against  all  alienation  is 
void,  because  repugnant  to  the  estate  devised. 
Lit.  §  360 ;  Co.  Litt.  206  b,  223  a ;  4  Kent, 
Com.  181 ;  McDonogh  v.  Murdoch,  56  U.  S. 
15  How.  867,  873,  375,  412  [14 :  732.  785, 
736,  752].  For  the  same  reason  a  limitation 
over,  in  case  the  first  devisee  shall  alien,  is 
equally  void,  whether  the  estate  be  legal  or 
equitable.  JT^rard  v.  Carusi,  109  U.  S.  725 
[27:  1089] ;  W^re  v.  Oann,  10  Bam.  &  C. 
433 ;  Shaw  v.  Ford,  L.  R.  7  Ch.  Div.  669 ; 
Be  Dugdale,  L.  R.  88  Ch.  Div.  176 ;  Ccni)ett 
V.  ChrbeU,  L.  R.  13  Prob.  Div.  136 ;  Steib  v. 
Whitehead,  111  HI.  247.  251 ;  Kellej/Y,  Meins, 
135  Mass.  281,  and  cases  there  cited.  And  on 
principle,  and  according  to  the  weight  of  au- 
thority, a  restriction,  whether  by  way  ot 
condition  or  of  devise  over,  not  forbidding 
alienation  to  particular  pers6ns  or  for 
particular  purposes  only,  but  against  any 
and  all  alienation  whatever  during  a  limit- 
ed time,  of  an  estata  in  fee,  is  likewise 
void,  as  repugnant  to  the  estate  devised  to  the 
first  taker,  by  depriving  him  during  that  time 
of  the  inherent  power  oi  al  ienation.  BoosweU 
V.  Thurman,  1  Johns.  Ch.  220,  1  L.  ed.  119 ; 
Mandlebaum  v.  McDonnell,  29  Mich.  78 ;  An- 
dereon  v.  Cary,  86  Ohio  St.  606 ;  Tmtty  v. 
Camp,  Phil.  Eq.  (N.  C.)  61;  Be  Botcher,  L. 
R.  26  Ch.  Div.  801. 

The  cases  most  relied  on,  as  tendine  to  sup- 
port a  different  conclusion,  are  two  decisions 
of  this  court,  not  upon  devises  of  real  estate, 
but  upon  peculiar  bequests  of  slaves  at  times 
4ind  places  at  which  they  were  considered 
personal  property.  Smith  Y,BeU,  31  U.  8.  6 
Pet.  68  [8 :  322]  ;  WiUianu  v.  Aeh,  42  U.  8. 
IHow.  1  [11:25]. 

In  Smith  V.  Bell,  the  j^eneral  doctrine  was 
not  denied ;  and  the  decision  turned  upon  the 
construction  of  the  words  of  a  will  by  which 
A  Virginia  testator  bequeathed  all  his  person- 
■al  estate  (consisting  mostly  of  slaves)  to  his 
wife  **  to  and  for  her  own  use  and  benefit  and 
"disposal  absolutely ;  the  remainder  of  said 
estate,  after  her  decease,  to  be  for  the  use  of ' 
his  son*.  This  was  held  to  give  the  son  a 
vested  remainder,  upon  grounds  summed  up 
in  two  passages  of  the  opinion,  delivered  by 
Chief  Justice  ^B,Tsha,\l,  as  follows:  "The 
limitation  in  remainder  shows  that,  in  the 
opinion  of  the  testator,  the  previous  words 
had  given  only  an  estate  for  life.  This 
was  the  sense  in  which  he  used  them."  31 
U.  8.  6  Pet.  76  [8 :  825] .  "  The  limitation  to 
the  son  on  the  death  of  the  wife  restrains  and 
limits  the  preceding  words  so  as  to  confine 
the  power  of  absolute  disposition,  which  they 
purport  to  confer  of  the  slaves,  to  such  a 
dispositicm  of  them  as  may  be  made  by  a  per- 
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son  having  only  a  life  eitate  is  them.*  11 
U.  8.  6  Pet.  84  [8:828]. 

In  WilUami  v.  Ash,  a  Maryland  tettlili 
bequeathed  to  her  nephew  all  her  Mf» 
slaves,  naming  them,  ** pioTided  be  shall  Ml 
carry  them  out  of  the  state  of  Maryland  m 
sell  them  to  any  one :  in  either  of  vkkk 
events  I  will  and  devise  the  aaid  negnw  ti 
be  free  for  life."  One  of  the  ilevei  n 
sold  by  the  nephew,  and  apon  petitlsi 
against  the  purdiaser,  was  adjiidged  to  It 
free.  As  stated  bj  Chief  JfuHeeTwSej,  faidi» 
livering  the  opinion  of  the  ooori,  andneoc- 
nized  in  the  Statute  of  Maryland  of  ItM,  d^pi 
171,  therein  cited:  ''By  the  laws  of  Mnjw 
land  as  they  stood  at  the  date  of  this  wil^ 
and  at  the  time  of  the  death  of  the  testatrijL 
any  person  mieht,  by  deed  or  last  will  ssi 
testament,  declare  his  slave  to  be  tnt  nSHm 
any  given  period  of  sorvioe,  or  at  sny  pa* 
ticular  age,  or  upon  the  performance  of  vq 
condition,  or  on  the  event  of  any  oostin* 
eency."  42  U.  8.  1  How.  18  [U:  »]:  I 
Kilty's  Laws.  The  condition  or  contia- 
gency,  forbidding  the  slaves  to  be  sold  or 
carried  out  of  the  8tate,  was,  as  applied  ti 
that  peculiar  kind  of  propertj.  a  linMM 
and  reasonable  one.  The  decisioo  iwOlf 
turned  upon  the  local  law,  and  ai^wsn  Is 
have  been  so  understood  try  the  Ooint  of  Af> 
peals  of  the  8tate  in  BteuaH  t.  WUMmm,  I 
Md.  425.  Chitf  Jtutice  Tknej,  indeed.  go6| 
beyond  what  was  needful  for  the  sspwrtii^ 
ment  of  the  rights  of  the  partles^added :  "M 
if,  instead  of  giving  freedom  to  tiis  8lsi% 
he  had  been  bequeathed  to  some  thlid  posai^ 
in  the  event  ot  his  beinf  sold  or  nispfiii 
out  of  the  8tate  by  the  flnt  taker.  It  is  tfi> 
dent  upon  common-law  principles  tbst  As 
limitation  over  would  have  been_good,*  ell* 
ing  Dm  T.  IbtAib,  2  East,  481.  fiutbecsa 
cited  concerned  an  assignmeiit  of  a  kM* 
hold  interest  only,  and  tamed  upon  the  ooe- 
struction  of  its  particular  worasi  as  qi» 
tion  of  the  validity  of  the  restriotta  wpm 
alienation  being  suggested  by  ooonssl  or  ooe- 
sidered  bv  the  court ;  and  the.dictom  of  CW 
Justice  Taney,  if  applied  to  a  coodltkHl 
limitation  to  take  effect  oo  any  and  all  alta- 
ation,  and  attached  to  a  bequest  of  tiis  mtim 
interest,  legal  or  equitable,  even  la  psmt* 
alty,  is  clearly  oontrary  to  the  aatboritlilk 
Bradleif  ▼.  Aistoio,  8  Yes.  Jr.  SM;  A  C 
Tudor*s  Leading  Cases  on  Property  M  si) 
968,  and  note;  BsDugdaU^  L.  R.  S8Ck  DK 
176 ;  CarbeU  v.  OoH)eU,  L.  R  18  Pkob.  DN^ 
186 ;  SUib  T.  WhiUhMd,  HI  111.  M7,  Ml 
Latett  V.  GiUender,  85  N.  Y.  617. 

The  case  at  bar  presents  no  quesfcion  of  tti 
validity  of  a  proviso  that  inoome  boqwtbii 
to  a  person  for  life  shall  not  be  liable  for  Ml 
debts,  such  as  was  discussed  in  XieM  ? .  IM 
72  U.  8.  5  Wall.  488  [18:  096], and  la  JU* 
V.  Eaton,  91  U.  8.  716  [96:  9541.  In  A* 
V.  Whitehead,  above  cited,  the  Omi— 
Court  of  Illinois,  while  npholdlag  «fei 
validitv  of  such  a  proviso  said :  *  We  Mf 
recognise  the  general  propooiUoo  tkst  Mi 
cannot  make  an  absolute  gift  or  other  dlips^ 
tion  of  property,  particnlarly  an  estals  la  te 
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for  tbat  would  be,  in  effect,  to  give  and  not 
to  giTe  Id  the  same  breath.  Nor  do  we  at 
%11  question  the  general  principle  that,  apon 
the  abeolute  transfer  of  an  estate,  the  grantor 
cannot,  by  any  reatrictiooa  or  limitationa  con- 
tained in  the  ioftnunent  of  tnnafer,  defeat 
or  annul  the  legal  oooaequenoea  which  the  law 
mnnezea  to  the  estate  thus  transferred.  If, 
for  instance,  upon  the  transfer  of  an  estate 
in  fee,  the  conveyance  should  provide  that 
the  estate  thereby  conveyed  should  not  be  sub- 
ject to  dower  or  curtesy,  or  that  it  should  not 
<lescend  to  the  heirs  general  of  the  grantee  up- 
on his  dying  intestate,  or  that  the  grantee 
«bonld  have  no  power  of  disposition  over  it, 
the  provision,  in  either  of  tliese  cases,  would 
dearly  be  inoperative  and  void,  because  the 
«ct  or  thing  forbidden  is  a  right  or  incident 
'Which  the  taw  annexes  to  every  estate  in  fee 
•imple,  and  to  eive  effect  to  such  provisions 
would  be  simply  permitting  individuals  to 
abrogate  and  annul  the  law  of  the  State  by 
mere  private  contract  This  cannot  be  done. 
Ill  Ul.  251. 

The  restraint,  sought  to  be  imposed  by  the 
eiinteenth  clause,  upon  any  alienation  by  the 
brother  or  by  the  nephew  of  the  share  devised 
to  him  in  fee,  being  void  for  repugnancy,  it 
follows  that  upon  such  alienation,  or  upon 
an  attempt  to  alienate,  his  estate  was  not  de- 
feated, and  no  title  passed  under  the  devise 
over,  either  to  the  nephew  in  the  share  of  the 
brother,  or  to  the  daughter  or  her  children 
in  the  share  of  the  brother,  or  of  the  nephew, 
and  therefore  nothing  passed  by  the  daugh- 
ter's deed  to  her  husband. 

For  the  reasons  already  stated,  the  appeal 
of  the  nephew,  Ira  Couch,  from  to  much  of 
the  decree  below,  as  declared  the  legal  title 
under  the  residuary  devises  to  have  vested 
at  the  expiration  of  twenty  years  from  Che 
testator *s death,  is  well  taken :  and  the  equi- 
table estate  in  fee  in  one  fourth  of  the  residue 
of  the  testator's  property,  having  vested  in  Ira 
Couch  from  the  death  of  the  testator,  passed 
by  his  deed  of  aasiflrnroant  to  Dupea,  and  by 
neane  conveyances  back  to  him. 

The  various  alienations  of  the  share  of  the 
brother,  James  Oouch,  require  more  coo- 
•ideratioiL 

4.  The  appellant  Potter  claims  the  share 
of  James  Couch  under  prooeedinn  against 
him  by  his  creditors,  at  law  and  In  equity, 
the  effect  of  which  depends  upon  the  statutes 
of  Illinois. 

As  we  have  already  seen,  the  legal  title  in 
fee  was  vested  in  the  trustees,  not  under  a 
passive,  simple  or  drv  trust,  with  no  duty 
except  to  convey  to  the  persons  ultimately 
entitled :  but  under  an  active  trust,  requiring 
Um  continuance  of  the  legal  title  in  tlie  true* 
(ces  to  enable  them  to  perform  their  duties ; 
and  until  the  trustees  had  divided  the  prop- 
ertv,  either  by  conveying  the  lands  to  the 
residuary  devisees,  or  by  selling  them  and 
distributing  the  proceeds  among  thoj^ 
devisees,  James  Couch  hod  only  an  equitable 
Interest  in  the  tesutor's  whole  estate,  and  no 
title  in  anv  specific  part  of  his  property,  real 
or  personal.  Such  being  the  facts,  it  is  quite 
clear  that  the  trust  was  not  executed,  so  as 
to  vest  the  legal  title  in  him,  by  the  SUt- 
itfe  of  Uses  of  Illinois.     Hurd*s  Re^.  Sut. 


1877,  chap.  80,  |8 ;  Meaeham  r.  SteeU,  88  Dl. 
185 ;  Kellogg  v.  ^aie,  106  111.  104. 

It  is  equally  clear  that  such  an  equitable 
interest  was  not  an  estate  on  which  a  }udg^ 
mant  at  law  would  be  a  lien,  or  an  execution 
at  law  could  be  levied,  under  the  Illinois 
Statute  of  Judgments  and  Executions,  al- 
though the  term  **  real  estate, "  as  used  in  that 
Statute,  is  declared  to  include  **  lands,  tene- 
ments, hereditaments  and  all  legal  and  equi- 
table rights  and  interests  therein  and  thereto.  * 
Hurd'sRev.  Stat.  chap.  77,  ^  1,  8,  10;  Brm^ 
die$  V.  Cochrane,  119  U.  S.  844  £28:  700]. 
AOvr  V.  Oopenbarger,  10  Dl.  108,  Thomoi 
V.  BekartL  88  111.  098;  Haward  v.  Peavey, 
128  111.  ^. 

By  the  Chancery  Act  of  Illinois,  **  whenever 
an  execution  shall  have  been  issued  against 
the  property  of  a  defendant,  on  a  Judgment  at 
law  or  equity,  and  shall  have  been  returned 
unsatisfied,  in  whole  or  in  part,  the  party  su- 
ing out  sudi  execution  may  file  a  bill  in  chan- 
cery against  such  defendant,  and  any  other 
person,  to  compel  the  discovery  of  any  prop- 
erty or  thing  in  action  belonring  to  the  de- 
fendant, and  of  any  property,  money,  or  thing 
in  action,  due  to  him,  or  held  in  trust  for  him, 
and  to  prevent  the  transfer  of  any  such  prop- 
erty, money  or  thing  in  action,  or  the  pay- 
ment or  delivery  thereof  to  the  defendant; 
except  when  such  trust  has  in  good  faith 
been  created  by,  or  the  fimd  so  held  in  trust 
has  proceeded  from,  some  person  other  than 
the  defendant  himself."  Hurd's  Rev.  Sut. 
chap.  23,  %  48. 

lliis  SUtute,  as  has  been  adjudged  by  r^^m 
this  court,  establishes  a  rule  of  property,  and  l"^i 
not  of  procedure  only;  and  applies  to  all 
cases  where  the  creditor,  or  his  representative, 
is  obliged,  by  the  nature  of  the  interest 
soiiffht  to  be  reached,  to  resort  to  a  court  of 
eouity  for  relief,  as  he  must  do  in  all  cases 
wnere  the  legal  title  is  in  trustees,  for  the 
purpose  of  serving  the  requirements  of  an 
active  trust,  and  where,  consequently,  the 
creditor  has  no  lien,  and  can  acouire  none 
at  law,  but  obtains  one  only  by  filing  a  bill 
in  equity  for  that  purpose.  The  words 
**  in  trust,  "as  used  in  the  exception  or  pfoviso, 
cannot  have  a  more  resUicted  meaninff  thaa 
the  same  words  in  the  enacting  clause. 
QpindU  y.  Shrmie,  111  U.  S.  042,  540,  547  [28 : 
012,  018] ;  WHUarnM  y.  Tkom,  70  N.  Y.  270, 
277;  BartUnburgh  v.  BMr,  80  K.  J.  Bq. 
045,  000. 

As  the  only  title  of  James  Couch  in  the 
property  devised  was  an  equitable  interest 
which  could  not  lawfully  have  been  taken 
on  execution  at  law  against  him,  and  as  the 
trust  was  an  active  trust,  ''in  ffood  faith 
created  hgr,"  and  *'the  fund  so  held  in  trust 
proceedea  from"  the  testator,  *'a  person 
other  than  the  defendant  himsel  f , "  the  letter 
and  the  spirit  of  the  statute  alike  require  that 
this  equitable  interest  should  not  be  charged 
for  his  debts. 

It  follows  that  neither  the  Judgment  aad 
executions  at  law,  nor  the  suits  in  equity, 
against  James  Couch,  gave  any  lien  or  title 
to  his  creditors ;  and  that  the  deed  from  him 
to  a  receiver  was  wrongly  ordered  by  the 
state  court  in  which  one  of  the  suits  was 
commoMsd,  aad  was  rightly  set  sside  by 


tn  r.A. 
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860-269  SuFRSMS  Court  ov  teb  Uhitsd  SrATBk  Oct.  Tn^ 

the  Circuit  Court  since  the  removal  of  that  except  that  the  declaration  therein  u  totke 

•uit.  time  when  the  legal  estate  of  tlus  letidwj 

6.  The  appellant  Hale  claims  the  share  devisees  vetted  must  be  modified  in  aooora* 

of  James  Couch  under  a  deed  from  him  and  ance  with  the  opinioo  of  this  oooit.    TUi 

bis  wife.    The  interest  conveyed   by  that  conclusion,  by  which  the   brother  sad  tti 

^ed  beine  an  equitable  interest  only,  Hale  nephew  take  the  shares  originally  deviMJ 

requires  the  aid  of  a  court  of  equity  to  per-  to  them,  cairies  out  the  intention  of  tibe  t» 

led  his  title,  and  would  have  to  seek  it  bv  tator,  though  probably  not  l^  the  same  rtP|M 

jross  bill,  but  for  the  order  of  the  circuit  that  he  contemplated. 

court  that  each  answer  should  be  taken  as  Decree  accordingly ;  the  appellants  in  oA 

a  cross  bill.    The  real  consideration  of  that  appeal,  except   James  Coucn,  to  pay  om 

conveyance  was  an  agreement   by    which  fourtii  of   the  costs,  including  the  ooit  of 

Hale  promised  to  buy  up  the  existing  judg-  printing  the  record. 

ments  against  James  Couch,    to  sell  the  in-  Mr,    Justice   Brewer    and    Mr.    Jiatki 

terest  conveyed  by  the  deed  of  James  and  Brown  took  no  part  in  the  decision  of  tUs 

wife,  and  to  pay  to  the  wife  one  half  of  the  case. 


net  proceeds.    In  fact,  he  bought  up  some 

of  the  judgments  only,  and  sold  those  again,  

and  never  performed  his  agreement  in  this  UNION  PACIFIC  RAILWAY  XXM- 

or  any  other  particular.     Consequently,  he  PANT,  Ptfl  in  Err,^ 

is  not  entitled  to  the  affirmative  interposi-  e. 

tion  of  a  court  of  equity  to  obtain  the  in-  CLARA  L.  BOTSFORDl 

terest  included  in  the  deed.     Totole  v.  Ambs,  ' 

12  West.  Re^.  768.  123  111.  410.  0ee  &  a  Bepoiter*s  ed.»K«Ll              ' 

6.  It  remains  only  to  consider  the  conten-  jf>^j^  .  .u,««-i  ««.rf«  #«  ^ju..#  «•  ...m.^^  ^  4 

tion  that  by  the  iniitrument  of   January  8.  ^9^  U>  ctmpd  jHiirty  iomOmU  l»MfyW»  I 

1887,  the  devisees  entered  into  an  agreement  anunaxum.                           i 

by  which  thev  took  the  whole  estate  as  tenants  ,«  a  ^.^hi  ^^m*^  «^  ..  ,._, ^  4,^  _.  a. 

4«  ^^^.^^^  "^■m.A  m^^A^^^^  «««  Ai^Xe.1^^  „«>  inadvii  aoDOD  for  an  mjmjto  tte  pcnoa,Bt 

in  common,  and  rendered  any  di vision  un-  ^„rt, on appUoatkm oftiM deftedaot nita ^ 

necessary,  and  therefore  all  the  duties  of  the  yaDoe  of  the  trial,  hasnolesai  rifbt  or  ^awmm    - 

trustees  ended,  and  the  legal  title  vested  in  order  the  plaintiff,  without  his  or  her  oommi»I»    ' 

the  residuary  devisees,  at  the  expiration  of  the  submit  to  a  siirvioalexamSDatloo  as  lo  the  tuna    \ 

twenty  years.     Undoubtedly  those  interested  of  the  injury  sued  for. 

in  property  held  in  trust,  and  ultimately  en-  [No.  187S.] 

titled  to  the  entire  proceeds,  mav  elect  to  SubmiUed  Jan,  6^  1891.    DeddtiMa^U^lttL    ; 

take  the  property  in  Its  then  condition,  and  _-^  -moo/vo   *^  .v     ^      1^  ^«.  ^  ^  ^^    ' 

to  hold  it  as  tenants  in  common ;  but  the  acts  I  -^  BKROR  to  the   C^rcolt  Ooort  ofOt    . 

showing  an  intention  so  to  take  must  be  un-  -*-  United  States  for  the  District  of  IndiM* 

equivocal,  and  must  be  concurred  in  by  all  re  view  a  judgment  for  damaj^es  for  n^J^W 

the  parties  interested.      Tauiig  y.    Bradley,  of  defwidant  lUilway   Company  by  w^ 

101  U.  S.  782   [26:  1044] ;  Bakery.  Capen-  l*itetiff  sustamed  injuries  in  a  sloepiHCK 

larger,  15  111.  103 ;  Bidgetoay  v.    Undervood,    ^J»*'»>«*> 

67   111.  419;  1  Jarman,  Wills  (4th  ed.)  698-  ttrti     Ii  fii  ffli  ilimm  \jf  ijii  ijiuiirflir 

C02.     In  the  present  case,  the  instrument  in  /antt  to  oeoidinfMrvtaaiwto  to  BloiuiairftF.i. 

question  cannot   have  this  effect,    for  two  oo.  v.  Stout,  81: 74fi. 

reasons :    In  the  first  place,  it  manifested  no  ABto  freeaomufiUfalbMitrem 

intention  to  alter  in  any  way  the  existing  oenoe,  fMeeworv  to  entttls  Mm  fa 

titles  of   the  residuary  devisees,  either  as  8tokesv.8aitoiistsn,10:ll& 

being  legal  or  equitable,   or  as  beine  in  Am  to  eorv  ond  preeairttoit  was 

severalty  or  in  common ;  but  was  simply  a  22j]?*i*2f*'  ■••  *ol#  to  Oonttosntal  la^C^tb 

power  of  attorney,  the  object  of  which  was  ^nL?r.MSlwiMHNfiif  mi^i^^  -  *        -suj— 

to  continue  Wood's  management  of  the  estate  f^T^J?  IS^'HH^S^^  ^f?^  J^^f!y?iiTi?^ 

as  a  whole  as  under  the  twen^-flm  clause  wiSiiToo?T!ltoDi!nS^^ 

of  the  will.    In  the  next  place,  the  instru-  ^^  ^  ^^i^^  ^^^^  ahmmOaS^r 

ment  was  not  executed  by  or  in  behalf  of  thi  ruk  that  a  imifffrft  mi  rm 

all  the  parties  in  interest,  in  as  much  as  it  to  a  mrotttU  oeeaalmted  5v  tto 

was  not  executed  by  anyone  authorized  to  tenxmU  sea  iioCat  10  Hoofh  t. 

affect  the  share  devised  for  the  daughter's  26:  au. 

benefit  for  life,  and  to  her  children  or  ap-  ^toUoMWy^raflrood 

pointees  after  her  death.    By  the  clear  terms  « fltongftt  yns;  wkot  adwiisftlija 

of  the  twentieth  clause  of  the  will,  neither  ^  oompal•^^  sea  Roto  to  QvaDd  * 

the  daughter  nor  her  husband  had  any  author-  ^^^f^^^'SlISlS^iuhaiHB  te  -^—^  il. 

ity  to  do  this ;  and  her  trustees  had  no  power  „^rfln?.y^!yyj^^ 

over  her  share  unti  1  it  had  been  con veyedor  set  ^  J^iSiSh^^'JIS^S^iS^^ta* 


apart  to  them  by  the  trustees  under  the  will ;  ^j^^^  ^  mtsoiw.  sea  iiofo  to 

and  if  the  trustees  under  the  will  were  duly  oo.  t.  B^ir,  X:  48r. 

constituted  trustees  for  her  and  for  her  chil-      _|j  cu  ihimuow/or  psiwl 

dren  (which  is  disputed)  they  had  no  greater  aeenoCstoPennsjlnnlaOo.  TrBaqr«fliiaJ 

power  in  this  respect,  before  the  estate  was  oonlrChirtory  wijUgtwfr  i 

divided,  than  distinct  trustees  would  have  yemw  qf  parewt,  or 

had.  ordrletrrli 

The  result  la,  that  the  decree  of  the  clr-      OontrOmtoiy  asgUgenea  Is  a  good 

•ait  oourt  must  be  affirmed  in  all  respects,  mi  inn  fm  flamatM  fnr  s  jswnnal  M 
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(JxioR  Paoifio  Railway  Co.  t.  Bortroio. 
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SUtement  bw  Mr.  JtuHa  Qvmjt 

The  origlnftl  action  wm  by  Clars  L.  BoU- 
ford  agmlnst  the  Union  Pacific  Railway  Com- 
pany, for  negligence  in  the  construction  and 
care  of  an  upper  berth  in  a  sleeping  car  in 
which  she  was  a  passenger,  by  reason  of 
which  the  berth  fell  upon  her  head,  bruising 
and  wounding  her,  rupturing  the  membranes 
of  the  brain  and  spinal  cord,  and  causing  a 
concussion  of  the  same,  resulting  in  great 
suffering  and  pain  to  her  in  body  and  mind, 
and  in  permanent  and  increasing  injuries. 
Answer,  a  general  denial. 

Three  days  before  the  trial  (as  appeared  by 
the  defendant's  bill  of  exceptions)  **  the  de- 
fendant moved  the  court  for  an  order  against 
the  plaintiff,  requiring  her  to  submit  to  a  sur- 
gical examination,  in  the  presence  of  her  own 
surgeon  and  attorneys,  if  she  desired  their 
presence ;  it  being  proposed  by  the  defendant 
that  such  examination  should  be  made  in 
manner  not  to  expose  the  person  of  the  plain- 
tiff in  any  indelicate  manner;  the  defendant 
at  the  time  informing  the  court  that  such  ex- 
amination was  necessary  to  enable  a  correct 
diagnosis  of  the  case,  and  that  without  such 
examination  the  defendant  would  be  without 
any  witnesses  as  to  her  condition.  The  court 
oyerruled  said  motion,  and  refused  to  make 
said  orde  ,  upon  the  sole  ground  that  this 
ouurt  bac  no  legal  right  or  power  to  make 
and  enforcs  such  order.  * 

To  this  ruling  and  action  of  the  court  the 
defendnnt  duly  excepted,  and  after  a  trial, 
at  which  the  plaintiff  and  other  witnesses 
tastifled  in  her  behalf,  and  which  resulted 


in  a  yerdict  and  Judgment  for  her  in  the  sum 
of  $10,000,  sued  out  this  writ  of  error. 

Mmn,  John  F.  DUlon  and  Edrrif  Eu^ 
bard^  for  plaintiff  in  error: 

The  trial  court  has  the  right  and  power  to 
order  a  physical  or  surgiod  examination  of  the 
plaintiff  in  a  proper  case,  and  a  refusal  of  the 
court  to  make  such  order  is  error. 

8ehroeder  y.  Ohieaffo,  R  L  d  P.  R  Oo.  47 
Iowa,  870;  WhiU  ? .  MUwaukei  Oi^f  R  Ck>.  61 
Wis.  586;  Richmond  d  2J.  R  (Jo,  y.  Childrem, 
88 Oa.7191:  Thomp. Trials,^ 859;  8iUe^  y.  Smith, 
48  Ark.  275;  Atchiion^  T.  d  8.  F.  R  Oo.  r. 
Thul.  88  Kan.  488;  Jftam^  d  M.  Tump.  Oo.  r. 
Baily,  87  Ohio  St  104;  Lojfd  r.  Hannibal  d 
8i.  J.  R  Oo.  fSS  Mo.  509;  Shepard  y.  Misoouri 
Piac,  ROo.es  Mo.  880;  JSideknm  y.  Waboih^ 
at.  L.dP.R  Oo.  10  West.  Rep.  877,  98  Ma 
400;  Owem  y.  Kansas  Citw,8t.  J.  dO.B.R 
Co.  95  Mo.  189;  Stuart  y.  Hawns,  17  Neb.  811; 
8faua  City  dP.ROo.  y.  Finlayoon,  16  Neb. 
578;  Ba^fiOdt.  St.  PlauldD.  ROo.^»  Minn. 
180;  Parkor  y.  Entiow,  109  TXL  878:  Chicago  d 
E.LROo.  y.  Holland,  11  West  Rep.  51, 128 
ni.  461;  Devanbagh  y.  Dewnbagh,  5  Paige, 
554, 6 L.  ed.  827;  NeuM  y.  IfeweU,9  Paige, 25, 
4  L.  ed.  596;  L$  Barron  y.  Le  Bamm,  85  Ytr. 
865. 

Mr.  Addison  C  Harris,  for  defendant  ia 
error: 

The  Constitution  declares  that  in  suiU  a 
common  law,  the  riffht  of  trial  bj  Jury.in  the 
federal  courts  shall  oe  preieryed. 

Paroont  r.  Bedford,  ft  U.  8.  8  Pet.  446  (7: 
786);  Ibpartt  FUks,  118  U.  &  718  (28: 1117). 


flBBMtertel  to  what  extent  it  Is  proyeo,  proytded  II 
oootilbuied  to  the  injurj.  Kjne  y.  WUmJoffton  4 
N.  R.  Oo.  (DeL)  18  Oeot  Bep.  Wi;  Geritjr  y.  Halej, 
«  W.  y  a  ML 


One  who  tecs,  or  could  bays  seen  If  be  bad  looked* 
and  has  the  faoulttes  to  undentand  tbe  dMDgers  to 
whksh  be  It  exposed.  It  charged  with  a  knowledfe 
of  then :  and  hit  failure  to  aot  upon  that  knowU 
•dse,  ■*  a  prudent  and  eaotloot  man  would  aot 
aoder  Uke  eirounislanoes.  It  net llsenoe  which,  not- 
withstandiair  tbe  netUffenoe  of  the  defendant,  wiU 
defeat  a  reeoyecy.   Qlasooek  y.  Oeotral  Paa  B.  Go. 

TScaLur. 

Iteatonable  pnideuoe  aflw  the  diseorerjr  of  tm- 
peodtoff  daocer  will  noi  reltofe  from  UahOltj  where 
a  pertoo  has  oootributed  direoUjr  to  hrlns  ahout 
the  dancer  07  netliieooe.  Qrand  BapMs  4  L  it 
Oo.  y.  BUlsoD,  UT  Ind.  »C 

One  who,  throuch  the  netllffenoe  or  fault  of  an- 
other. It  put  in  a  postttoQ  of  Immedlsf  denser,  is 
Dot  boand  to  exercise  an  the  prudeooe  and  care 
tlMt  ordlDarfly  charaoterlM  the  conduct  of  a  pro* 
dent  man.  South  Ooyinstoo  4  a  St.  B.  Oo.  y. 
Ware,  H  Kj.  W. 

Ortfnary  care  lequlies  that  a  person  should  not 
unnfofsrily  oodertalES  to  pea  a  plaoe  whioh  he 
knows  Cannes  be  pasted  without  inourrlns  a  hamrd 
that  prudent  omq  would  not  incur.  BIchaioad  y. 
M  olhollaiyd,  IIS  Ind.  m. 

Plalntig  eaanoc  rwoter  fbr  an  accident  If  he 
could  haye  arerSstf  it  bj  ressonsble  care  and  pm« 
Meredttt  y. Orsaberry  a 4  L Oo. »  N.a 

a  p«sontajured  bjthe  nefUgeoceoC 
ffullty  of  eoQlrflmtory  neffllcenoe.  yet 
lafietliw  the  Injury  dlteofsrsd  the 
to  ayoM  the  aoeldeot,  hit  faflure  to 
■St  the  msaas  at  hand  So  peeyent  the  aeoMtnt  It 
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the  proximate  cause  of  the  injury.   Hajrsy.Oaine^ 
yiMe  St.  R.  Oo.  70  Tex.  eOL 

Orost  nealiflence  of  defendant  wiU  not  authorise 
a  reooyery  by  an  injured  party  fuHtf  of  sUfhi 
necUffenoe  in  comparison,  unlesi  he  has  exercised 
ordinary  care  for  his  safety.  WiDard  y.  Swanson* 
186I1L8SL 

naioturt  netrllffence,  in  order  to  bar  a  reooyery, 
most  hare  been  a  proximate  cause  of  the  injury. 
OomwaU  y.  Chariotte,  a4A.B.Oo.t7  N.aU; 
Homer  y.  WIlUaoM.  100  N.  a  MO;  Tlrslnla  Midhuid 
B.  Oo.  y .  White,  S«  y a.  ML 

One  who  tuttalns  injury  throoch  the  necUgeooe 
of  another  maf  reeoyer  damages  therefor,  although 
he  oootributed  to  such  injury.  If  he  was  not  in 
fault  in  so  doing.  8ottthOoyinffton4G.8LB.Oo.y. 
Ware,  H  Ky.  AT. 

One  who  rebelTes  a  phjslesl  injury  at  the  hands 
of  another  cannot  be  expected  to  know  in  eyery 
instance  the  most  prudent  thing  fOr  him  to  do.  and 
should  not  be  held  negligent  because,  impaled  by 
his  soflertngs,  he  followed  a  eoorte  not  fhyorable 
to  hit  reooyery.  Gulf,  a  4  8L  A*  B.  Oo.  y .  Mellan* 
newita,  70  Tex.  Tl. 

Oootribntory  negligeoee  Is  no  defense  where  d^ 
fendant>inegilgenoe  was  rsekltst  or  wanton.  Kan* 
sas  Pao.  B.  Oo.  y.  Whipple,  81  Kan.  an. 

If,  tai  an  action  under  the  Kentucky  Statute  for 
willful  neglect,  willful  neglect  is  proved,  contrib- 
utory negUgeoce  It  not  a  defenss.  Looisyille4  BL 
B.  Oo.  y.  BrIce,  H  Ky.  ML 

Vrsedom  from  ne^igeoce  Is  aot  one  of  Che  esteo- 
tialt  of  the  detaise  of  oootrfbotcry  negUgence. 
There  must  be  negligeoee  In  the  defendant  before 
plaintiff  can  ooutribute  to  Us  InjuHont 
Loolsyttle  4  H.  B.  Oo.  y.  Han.  4  Lb  B.  A.  718.  or 

m. 

OontribuSory  atgHgeoee  Is  aot  aharOoasnltln 
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No  provision  is  made,  under  the  Coostitor 
tion  none  could  be  made,  requiring  a  fuitor  to 
submit  bis.  person  to  the  priyate  examination 
of  bis  adversary  oot  of  the  presence  of  the 
court  and  jury. 

Boitan  T.  Hodgei,  7  Biss.  824;  IndianapolU 
dSt.L.R  Co,  T.  Ror9L  98  U.  8  291(28:  898); 
Nudd  T.  BurTow$^\  U.  S.  429  (28: 286);  New- 
comb  ▼.  Wood,  97  U.  8.  681  (24: 1085);  Lama9- 
Ur  T.  KeeUr,  128  U.  8.  876  (81:  288);  Be  Cha- 
teavgay  0.  d  1.  Oo.  128  U.  8.  544  (82:  508); 
Howe  MaMne  Co,  ▼.  Edwardi,  16  Blatchf .  402; 
Beardtley  ▼.  Litua,  14  Blatchf.  102;  Corhett  v. 
Gil>9on,  16  Blatchf.  886;  United  Statu  ▼.  Rath- 
lone,  2  Pdne,  678;  Oreen  t.  BiddU,  21  0.  8.  8 
Wheat.  1  (5:  547);  ^m<?f»  v.  Orwnee,  26  U.  8. 
1  Pet.  469  (7:  224);  JD*  Wolf  ▼.  iZaiawtf.  26  XJ. 
8.  1  Pet  476  (7:  227);  Bank  of  Uamilton  ▼. 
Dvdlep.  27  U.  8.  2  Pet.  492  (7:  496). 

There  is  no  statute  in  Indiana  authorizing 
physical  examination,  and  the  8upreme  Court 
has  never  sustained  it  as  a  matter  of  right. 

Barnard  v.  F^inn,  8  lud.  204;  Mason  t. 
Wfston,  29  Ind.  561;  Eem  v.  BridweU,  119 
Ind.  226;  Beu  ▼.  Lowrey,  7  L.  R  A.  90,  122 
Ind.  225. 

The  right  of  physical  examination  is  denied 
In  Illinois,  New  York  and  Nebraska. 

Parker  v.  Bnelow,  102  111.  272;  Bobert*  t. 
Ogden^mrgh  <ft  L.  O.R  Co.  2»  Hun,  164;  New- 
man V.  Third  Ave.  R,  Co,  18  Jones  &  8.  412; 
MeSttyny  ▼.  Broadway  A  8,  Ave.  B.  Co,  29  N. 
Y.  8.  K.  868;  Ow*  ▼.  Lalanee  d  O.  2ifg,  Co, 
8  N.  Y.  Civ.  Proc.  Rep.  832;  Stuart  v.  Havens, 
17  Neb.  211;  Shepard  t.  Missouri  Foe.  R  Co. 
85  Mo.  629. 


The  earlier  cases  in  Missouri  denied  the 
power,  while  the  later  leave  it  as  a  matter  of 
discreuon  with  the  trial  court 

LoydY.  Hannibal  d  8i.  J.  R  Cb.  68  Mo.  515; 
OwensY.  Kansas  City,  St.  J.  dCB.  RCo.Vi 
Mo.  169;  Sidekum  v.  Wabash,  St.  L.  d  P.  R 
Co.  98  Mo.  400;  Paoe  ▼.  Page,  61  Mich.  88. 

On  turning  to  the  other  side,  it  wili  be 
found  that  ScJiroeder  v.  Chicago,  R  I.  dt  P.  R 
Co.  47  Iowa,  875,  is  the  parent  case. 

The  case  was  reversed,  and  has  been  fol- 
lowed in  E^ansas,  Wisconsin  and  Arkansas. 

Atchison,  T.  d  S.  F.  B.  Co.  v.  Thul,  29  Kan, 
466;  White  v.  Milwaukee  City  B  Co.ei  Wis. 
636;  Sibley  t.  Smith,  46  Aik.  275;  Interna- 
tional d  O.  N,  R  Co.  V.  Uhdm^wood,  64  Tex, 
468;  Missouri  Pae.  B.Co.y.  Jo*n«w,72Tex.l0l. 

In  common  law  actions  for  personal  injuries 
the  parties  cannot  be  compelled  to  exhibit  to 
the  adversary,  or  produce  in  court,  the  ma- 
chine or  other  instrument  causing  the  accident 
{Cock  T.  Lalanee  &  O.  Mfg.  Co.  29  Hun^  641; 
Hunter  t.  AUen,  85  Barb.  42;  Ansen  v.  Tuska, 
19  Abb.  Pr.  891):  or  show  the  adverse  party 
before  trial  evidentiary  documents. 

Quyot  V.  Hilton,  82  Fed.  Rep.  748;  ColgaU 
v.  Compagnie  Franeaise,  28  Fed.  Rep.  82. 

It  has  been  held  by  the  English  courts  that 
they  had  no  power  to  require  one  party  to  ad- 
mit the  other,  or  his  witness,  to  enler  his 
§  remises  for  the  purpose  of  inspecting  work 
one,  in  suits  for  the  recovery  of  the  ^ue  of 
work  and  labor. 

Turouand  v.  Strand  Union,  8  DowL  P.  C. 
201;  Newham  v.  Taite,  6  8cott,  575:  Stones  v. 
Menhsm,  2  £xch.  882;  ShadweU  v.  Shadwdl,  6 


admiralty  for  personal  Id  juries  resoItlDff  from 
ligence.   The  Dayleef ord,  80  Fed.  Hep.  688. 

An  action  for  neffligenoe  resulting  In  a  collision 
which  oaused  the  death  of  the  master  of  a  vessel 
oannot  be  maintaioed^  under  the  laws  of  New  York, 
where'  he  was  roUtj  of  contributory  neffUffenoe. 
The  A.  W.  Thompson,  30  Fed.  Rep.  lift. 

The  oontributory  nefflisenoe  of  a  carrier  is  no 
bar  to  the  right  of  a  pasMoger  to  recover  from 
another  party  for  InjorieB  received  in  ooneequeoce 
of  the  latter*s  negUgenoe.  New  York,  P.  &  N.  B. 
Co.  V.  Cooper,  85  Ya.  080;  Whelan  v.  New  York,  L. 
B.  &  W.  K.  Go.  88  Fed.  Kep.  lA. 

The  negUgenoe  of  a  driver  of  a  wagon  Is  not 
Imputable  to  a  person  riding  with  him  as  a  mere 
guest,  and  who  uses  ordioaiy  ears  to  avoid  the 
Injury.  Nisbet  v.  Gamer,  1  L.  R.  A.  152, 75  Iowa, 
814:  State  V.  Boston  &]LB.Or^S  New  Bog.  Rep.  777, 
80  Me.  180;  Knightstoun  v.  Husgrove,  110  Ind.  121; 
Sheffield  ▼.  Oeotral  U.  Teleg  Cdw  80  Fed.  Rep.  164. 

An  action  for  the  death  of  a  woman,  oaosed  by 
defendants  negligence,  by  her  admln&Btrator  for 
the  heneilt  of  her  bnSband  and  children.  Is  not 
defeated  by  the  fSot  that  her  boshand*s  negUgenoe 
contributed  to  the  Injury  which  oaused  her  death. 
Shaw  V.  Craft,  87  Fed.  Rep.  817. 

An  Infant  of  tender  years  (here  about  nine  years 
of  age),  receiving  an  injury  while  being  driven  in  a 
carriage  by  its  father,  and  while  In  Its  father*B 
actual  control.  Is  affected  by  negUgeoce  of  the 
father  oonf ributing  to  the  Injury.  Kyne  v,  Wil- 
mington 4  N.  R.  Go.  (DeL)  18  Cent.  Rep.  80L 

A  obUd  of  suoh  tender  years  as  to  be  Incapa- 
ble of  exercising  any  Judgment  or  discretion  Is 
not  chargeable  with  contributory  negligence;  but 
where  he  has  attained  such  an  age  as  to  be  capable 
of  exerdsing  Judgment  and  discretion,  be  is  held 
to  such  a  degree  of  care  as  might  be  reasonably 
•vpected  of  one  of  bis  age  and  mental  capacity. 

7B6 


Cleveland  RoUing  MfU  Co.  v.  Corrlgan,  8  L.  R.  A. 
885.460bio8t.288;  Houston  &  T.  a  R.  Co.  v.  Booier, 
70  Tex.  680, 8  Am.  St.  Rep.  615;  Pratt  a  &  I.  Co.  r. 
Brawley,  83  Ala.  871,  8  Am.  St.  Kep.  751;  Kansas 
Pao.  R.  Co.  V.  Whipple,  80  Kan.  681. 

A  chUd  of  tender  years  Is  not  precluded  from 
recovering  damages  for  an  Injury  which  might 
have  been  avoided  by  the  exercise  of  ordinary  oars 
by  defendant,  from  the  laot  that  his  parent  cr 
guardian  aUowed  him  to  place  himself  in  a  poititioo 
of  danger  without  a  custodian.  Blsailloii  v.  Blood, 
0  New  Bug.  Rep.  008, 04  N.  H.  865. 

A  parent  is  cbargeable  with  ttie  negligent  and 
wrongful  acts  of  the  person  to  whom  be  intrusts 
the  custody  and  care  of  his  minor  child.  Heooe 
the  negligence  of  a  grandmother  permitting  her 
grandchUd  to  trespass  on  a  railroad  track  where 
trains  are  constantly  passing  Is  a  bar  to  a  recovery 
for  Injuries  to  the  child,  in  an  action  brought  by 
the  father,  who  had  plaoed  the  child  In  the  care  and 
oostody  of  the  grandmother.  Pratt  C  4  L  Co.  v. 
Brawley«  88  Ala.  371,  8  Am.  St.  Rep.  75L 

It  Is  not,  as  a  matter  of  law,  negligence  for  par* 
eots  to  permit  a  ohild  four  and  a  half  years  old  to 
play  on  a  dty  sidewalk  unattended.  BIrkett  ▼. 
Knickerbocker  Ice  Co.  110  N.  Y.  601. 

A  ten  year  old  boy  of  averaire  Intelligence  hav- 
ing a  general  knowledge  of  the  structure  and  opera- 
ttoo  of  a  railway  turntable,  having  been  habtt- 
nalJ^  warned  by  his  father  not  to  plavupon  It,  as  It 
was  dangerous,  and  knowing  that  the  railway  com- 
pany prohibited  children  from  playing  upon  It,  Is 
guilty  of  contributory  negUgenoe  where  he  en- 
gages with  other  boys  in  swinging  upon  it  while  In 
motion,  whereby  he  Is  injured,  although  he  might 
not  have  been  of  sufficient  age  and  diaoretlon  to 
understand  tbefuU  extent  and  danger  to  which  his 
conduct  exposed  him.  Twist  v.  Winona  &  St.  P.  B. 
Co.  80  Minn.  104. 

HI  U.S. 
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Uhion  Pacific  Railway  Co.  v.  Botsfobd. 
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C.  B.  N.  &  679;  Beg,  ▼.  Wycherley,  8  Car.  & 
P.  262. 

Mr,  Juitiee  Gray  delivered  the  opinion  of 
fteoomt: 

Tba  single  question  presented  by  this  rec- 
fftl  is  whuether,  in  a  ciTil  action  for  an  in- 
jury to  the  person,  the  court,  on  application 
rf  the  defendant,  and  in  advance  of  the  trial, 
Dij  Older  the  plaintiff,  without  his  or  her 
nmaent,  to  submit  to  a  surgical  examination 
as  to  the  extent  of  the  injury  sued  for.  We 
soDcur  with  the  circuit  court  in  holding  that 
It  had  no  legal  right  or  power  to -make  and 
■force  such  an  order. 

No  right  is  held  more  sacred,  or  is  more 
orefally  guarded  by  the  common  law,  than 
fte  right  of  every  individual  to  the  posses- 

■  rioQ  and  control  of  his  own  person,  free  from 

ill  restraint  or  Interference  of  others,  unless 

ilj  dear  and  unquestionable  authoritv  of 

.kw.    As  well  said  by  Judge  Cooley,  ^The 

.li^t  to  one's  person  may  be  said  to  be  a 

light  of  complete  immunity :  to  be  let  alone. " 

Oool^  on  Torts,  29. 

For  instance,  not  only  wearing  apparel, 
but  a  watch  or  a  jewel,  worn  on  the  person, 
li,  for  the  time  being,  privileged  from  being 
liken  under  distress  for  rent,  or  attachment 
M  mesne  process,  or  execution  for  debt,  or 

"t  vrit  of  replevin.    8  Bl.  Com.  8 ;  Sunbclf  v. 

■-  i(M;  8  Mees.  &  W.  248,  •253,  •254;  Mack 
T.  jFtonb,  8  Gray,  617 ;  Maxham  v.  Day,  16 
Cbinr,  218. 

The   inviolability   of  the  person  is  as 
■Qch  invaded  by  a  compulsory  stripping  and 


exposure,  as  by  a  blow.  To  eonipel  anyotfe, 
and  especially  a  woman,  to  lay  ba:re  the  body, 
or  to  submit  it  to  the  touch  of  a  stranger, 
vithout  lawful  authority,  is  an  indignity,  4n 
assault  and  a  trespass ;  and  no  order  or  proc- 
ess, commanding  such  an  exposure  or  sub- 
mission, was  ever  known  to  the  common  law 
in  t^e  administration  of  justice  between  in- 
dividuals, except  in  a  very  small  number  of 
cases,  based  upon  special  reasons,  and  upon 
ancient  practice,  coming  down  from  ruder 
ages,  now  mostly  obsolete  in  England,  and 
never,  so  far  as  we  are  aware,  intr^uced  into 
this  country.  In  former  times,  the  English 
courts  of  common  law  might,  if  the^  saw 
fit,  try  bv  inspection  or  examination  without 
the  aid  of  a  jur^,  the  question  of  the  infancy, 
or  of  the  identity  of  a  party ;  or,  on  an  ap- 
peal of  mayhem,  the  issue  of  mayhem  or  no 
mayhem ;  and,  in  an  action  of  trespass  for 
mayhem,  or  for  an  atrocious  battery,  might 
after  a  verdict  for  the  plainti^*  and  on  hih 
motion,  and  upon  their  own  inspection  of  the 
wound,  super  visum  xivXneris,  increase  the 
damages  at  their  discretion.  In  each  of  those 
exceptional  cases,  as  Blackstone  tells  us,  **  it 
is  not  thought  necessary  to  summon  a  jury 
to  decide  it,  "because**  the  fact,  from  its  nat- 
ure, must  be  evident  to  the  court,  either  from 
ocular  demonstration  or  other  irrefragable 
proof,"  and,  therefore,  **the  law  departs 
from  its  usual  resort,  the  verdict  of  twelve 
men,  and  relies  on  tiie  judgment  of  the  court 
alone. "  The  inspection  was  not  had  for  tht 
purpose  of  submitting  the  result  to  the  jury 
but  the  question  was  thought  too  easy  of  de- 


b  in  action  for  an  inlory  to  a  child  while  gettinir 
it  firom  a  street  oar,  the  question  whether  the 
AdWi  mother  was  ezeroising  due  care  for  the 
of  the  child  is  immaterial  where  the  child 
irae  ngbif  all  the  care  which  the  occaston 
muhcO.  Chicago  Gl^  B.  Ck>.  V.  Bobinson,  4  L.  B. 
'!.».  l«riIL9. 

ft  Is  not  negUgenoe  perMfor  a  person  to  go  along 
tm  iteeei  fat  a  lawful  purpose  without  looking 
laUDd  him  to  see  if  vehicleB  may  be  approaching 
ftom  that  dlreottoh.   Undhejem  v.  Hastings,  88 


When  two  pecsoDS  approach  each  other  upon  a 

eovmd  with  snow  through  which  a  track  has 

taolBen  for  teams,  the  one  on  foot  and  the 

hiaaleUrluandthejoome  into  collision,  and 

oo  foot  Is  inured,  the  fact  that  be  did  not 

eat  of  the  beaten  track  to  allow  the  other  to 

fM  IS  not  oonolosive  evidence  of  contributory 

■Itfggnce.   Kendall  v.  Kendall,  147  Mass.  488. 

dntrfbirtory  negligence  which  will  defeat  a  re- 

wntf  eonairta  In  such  acts  or  omissions  on  the  part 

tf  tiM  plaintiff,  amounting  to  a  want  of  ordinary 

oooouxTing,  or  co-operating  with    the 

aeto  ctf  the  defendant,  are  .a  proximate 

or  ooQOSIon  of  the  Injury.    Rlcomond  &  D.  K. 

^  Oxv.PiekleBeimer,S5Ya.796. 

.     tte  tait  of  oontifbutory  negligence  or  want  of 

r  -Jmaie  is  not  found  In  the  failure  to  exercise  the 

t^lntjodgment  or  to  ose  the  wisest  precaution,  but 

Mlsvnee  may  be  made  for  the  Influences  ordl- 

1^  gnvemlnir  human  action;  as  what  would 

4Br  some  otroumstaces  be  want  of  reasonable 

laay  not  be  such  under  others.   Lent  v.  New 

kOent^  *  H.  B.  B.  Oo.  120  N.  Y.  467. 

.  ..linot  oontributory  negligence  in  a  person  to 

;:;.llik  Uslifei,  or  place  himself  in  a  position  of  great 

tager.  In  an  effort  to  save  the  life  of  another,  or 

4d  iciieae  another^  from  a  sudden  peril  or  irreat 

Ml  U.  8. 


bodily  barm.  The  law  has  so  high  a  regard  for 
human  life  that  it  will  not  impute  negligence  to  an 
effort  to  preserve  it  unless  made  under  such  cir- 
cumstances as  to  constitute  rashness,  in  the  Judg- 
ment of  prudent  persons.  Pepton  v.  Texas  &  P.  B. 
Co.  41  La.  Ann.  861. 

A  person  cannot  recover  for  Injuries  caused  by 
the  negligence  of  others,  to  which  his  own  negli- 
gence has  contributed.  AUen  v.  Maine  Gent.  B.  Go. 
82  Me.  Ill;  Scboenfeld  v.  Milwaukee  City  B.  Go.  74 
Wis.  438:  Bowers  v.  Union  Paa  B.  Oo.  4  Utah,  216; 
Dandle  v.  Southern  Paa  B.  Co.  42  La.  Ann.  686; 
Smith  V.  Central  B.  h  Bkg.  Co.  88  Gku  801. 

Contributory  negligence  need  not  be  the  sole 
cause  of  the  lirfory,  but  it  is  suflBcient  if  it  be  one 
of  two  or  more  concurring  efficient  causes  to  bar 
recovery.  Trousclair  v.  Pacific  Coast  Steamship 
Oo.80CaL621;  89  Am.  &  Bug.  B.  Gas.  883. 

One  who  has  by  his  own  negligence  contributed 
to  an  injury  cannot  recover,  though  the  negligence 
of  the  other  party  was  gross.  Atkyn  v.  Wabash  R. 
Co.  41  Fed.  Bep.  108;  Ckmtma,  Chicago,  M.  &  St.  P.  B. 
Co.  V.  Kreuger,  28  HL  App.  680,  affM  in  14  West. 
Bep.864,124IiL4B7. 

Want  of  ordinary  care  on  the  part  of  the  person 
injured,  will  defeat  a  recovery  for  mere  negligence, 
the  doctrine  of  comparative  negligence  having  no 
application.  Chicago  &  W.  L  B.  Co.  v.  White,  26 
lU.  App.  686:  Chicago,  B.  &  Q.  B.  Co.  v.  Flint,  28  HL 
App.  602;  Parmelee  v.  Farro,  22  HL  App.  407. 

The  doctrine  of  comparative  negligence  has 
never  prevailed  In  Tennessee,  but  contributory 
negligence  is  a  bar  to  an  action  if  tt  proximately 
contributes  to  the  injury.  Bast  Tennessee,  Y.  9i 
G.  B.  Co.  V.  Hull,  88  Tenn.  88;  41  Am.  9t  Bng.  B. 
Gas.  406. 

In  an  action  to  recover  damages  for  the  loss  of 
life  by  the  alleged  willful  negligence  of  defendant, 
where  willful  negligence  Is  established,  thedefend- 
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ci»fon  to  need  sabmlaslon  to  %  Jury  at  all. 
t  Bl.  Com.  881-S88. 

The  authority  of  coorta  of  diyoroe,  In  de- 
termining a  qaeation  of  impotence  as  affect- 
ing  the  ▼alidit^  of  a  marriage,  to  order  an 
inspection  by  aorgeons  of  the  person  of  either 

ry,  rests  npon  the  interest  which  the  pub- 
,  'as  well  as  the  parties,  have  in  the  ques- 
ti<m  of  npholding  or  dissolving  the  marriage 
state,  and  upon  the  necessity  oisuch  evidence 
to  enable  the  oourt  to  exercise  its  Jurisdic- 
tion ;  and  is  derived  from  the  civil  and  canon 
[253]  ^^^»  ^  administered  in  spiritual  and  eccle- 
siastical courts,  not  proceeding  in  any  re- 
spect according  to  the  course  of  the  common 
law.  Brigoi  v.  Manan,  2  Hagg.  Consist. 
824;  8,  0.  8  Phil.  825;  Demnbagh  v.  Defian- 
hagK  5  Paige,  554,  8  L.  ed.  827 ;  Xd  Barron 
V.  Le  Barron,  85  Vt.  8W. 

The  writ  de  ventre  irupieiendo,  to  ascertain 
whether  a  woman  convicted  of  a  capital 
crime  was  quick  with  child,  was  allowed  by 
the  common  law,  in  order  to  guard  aeainst 
the  taking  of  the  life  of  an  onbom  child  for 
the  crime  of  the  mother. 

The  only  purpose,  we  believe,  for  which 
the  like  writ  was  allowed  by  the  common 
law,  in  a  matter  of  civil  right,  was  to  pro- 
tect the  rightful  succession  to  the  property 
of  a  deceased  person  against  fradulent  claims 
of  bastards,  when  a  widow  was  suspected  to 
feign  herself  with  child  in  order  to  produce 
a  supposititious  heir  to  the  estate,  in  which 
case  the  heir  or  devisee  might  have  this  writ 
to  examine  whether  she  was  with  child  or 
not,  and  if  she  was,  to  keep  her  under  proper 
restraint  till  delivered.  1  Bl.  Com.  456; 
Bac.  Abr.  Baetard,  A.  In  cases  of  that  class, 
the  writ  has  been  issued  in  England  in  qnite 
recent  times.  Be  Blakemore,  14  L.  J.  K.  S. 
Ch.  886.  But  the  learning  and  res^trch  of 
the  counsel  for  the  plaintiff  in  error  have 
failed  to  produce  an  instance  of  its  ever  hav- 


ant  li  liable,  no  natter  how  nefflJgently  the  person 
kiUed  may  have  acted.  Brinidge  v.  Clnoliiiiati,  N. 
0.&T.P.  R.00.  (K7.)UE:7.L.Bep.657,  42Am.*& 
Boff.  B.  Oas.  178. 

The  fact  that  one  has  oarelesBly  put  himself  In  a 
idaoe  of  danger  Is  no  ezcuae  for  another*8  purpose- 
ly or  reoklMBl  J  injuring  him.  Schumacher  v.  St. 
Louis  &  &  F.  B.  Co.  SB  Fed.  Bep.  174. 

When  the  whole  transaction  is  the  ooourrence  of 
a  moment,  a  man  Is  not  to  be  held  respocaihle  for 
oontribatorj  negligence  if  he  em  in  his  estimate 
of  the  danger  that  confronts  him.  Goodrich  v. 
Vew  York  Gent.  &  H.  B.  B.  Co.a  L.  B.  A.  760,  USN. 
Y.  896,  41  Am.  k  Bng.  B.  Oas.  S69:  Bemer  v.  Long 
Island  B.  00.48  Hun,  an.  ^ 

Intoacication  of  the  Injured  person  is  no  defense 
In  an  action  for  negligence,  nor  is  it  evidence  of 
oontribotory  negligence.  If  it  contributes  to  bring 
about  the  aoddent  no  recovery  therefor  can  be 
bad.   ijnoh  v.  New  York,  47  Hun,  fiSi. 

A  parents  negligence,  while  it  may  bar  an  action 
for  his  own  benefit  for  injuries  to  the  ohUd,  cannot 
be  imputed  to  the  child  when  the  latter  sues,  or 
"^hen  suit  Is  brought  for  his  benefit.  Westbrook 
V.  Mobile  ft  O.  B.  Oo.  SSMias.  660,  89  Am.  ft  Bng.  B. 
Gbb.  874;  Ohioago  City  B.  Co.  v.  WUcoz  OIL)  8  L.  B. 
A.4M;  Wymore  V.  Mahaska  Ciounty,  8  L.  B.  A.  615, 
18  Iowa,  806;  Winters  v.  Kansas  City  Gable  B.  Co. 
SL.B.A.  688,80 Mo.  608,  40  Am.  ft  Bng.  B.  Gas.  961, 
CoTiIrm  Wea  V.  Dry  Dock  K  B.ft  B.  B.O0.  HON.  Y. 
147. 
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An  infant  with  tender  years  is  not  to  be  charged 
with  the  negligence  of  the  person  having  it  In 
charge.  Newman  v.  Phillipeburgh  Horse  Car  B.  Oo^ 
(N.  J.)  8  L.  B.  A.  848. 

The  negligence  of  the  driver  of  a  vehicle  cannot  be 
imputed  to  a  passenger  therein,  when  the  passenger 
is  free  from  personal  negligence,  and  has  no  con- 
trol over  the  driver,  and  has  not  been  guilty  of  any 
want  of  care  in  bis  selection.  Missouri  Pao.  B.  Cow 
V.  Texas  Pao.  B.  Go.  41  Fed.  Bep.  816:  Becke  v.  Mis- 
souri Pac  B.  Go.  (Ma)  9  L.  B.  A.  IffT. 

The  negligence  of  the  driver  of  a  private  vehicle 
cannot  be  imputed  to  one  who  is  riding  with  bim 
merely  by  invitation  so  as  to  prevent  the  latter 
from  recovering  against  a  third  party  through 
whose  negligence,  concurring,  witb  that  of  the 
driver,  he  receives  injuries.  Dean  v.  Pennsyl  vsnia 
B.  Go.  6  L.  B.  A.  148,  UOPa.  614,  80  Am.  ft  Kig;  B. 
Gas.  807:  Michigan  City  v.  BoeckUng.  US  Ind.  80. 

The  rule  that  the  negligence  of  the  driver  of  a 
wagon  Is  not  imputable  to  one  riding  with  him  when 
an  accident  occurs  at  a  railroad  crossing  is  appUoa- 
hie  only  to  cases  where  the  relation  of  master  and 
servant,  or  principal  and  agent,  does  not  exist,  or 
w  here  the  passenger  is  seated  away  from  the  driver, 
or  is  separated  from  him  by  an  inolosure,  and  is 
without  opportunity  to  discover  danger  and  to  in- 
form rfie  driver  of  it.  Blckell  v.  New  York  Gent,  ft 
H.  B.a  Oa. UO  N.  Y. 800.  48  Am.  ft  Bng.&Oss. 
107. 
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ing  been  considered,  in  any  part  of  the  United 
States,  as  suited  to  the  habits  and  conditlosa 
of  the  people. 

So  far  as  the  books  within  our  reach  show, 
no  order  to  inspect  the  bodv  of  a  partjr  in  a 
personal  action  appears  to  nave  been  made, 
or  even  moved  for,  in  any  of  the  Englic^ 
courts  of  common  law,  at  any  period  of  their 
history. 

The  most  analogous  cases  in  England  that 
have  come  under  our  notice,  are  two  in  the 
common  bench,  in  each  of  which  an  order 
for  the  inspection  of  a  building  was  asked 
for  in  an  action  for  work  and  labor  done 
thereon,  and  was  refused  for  want  of  powtf 
in  the  court  to  make  or  enforce  it. 

In  one  of  them,  decided  in  1888,  counsel 
moved  for  an  order  that  the  plaintiff  and  his 
witnesses  have  a  view  of  the  building  and 
an  inspection  of  the  work  done  thereon ;  and 
stated  that  the  object  of  the  motion  waa  to 
prevent  great  expense,  to  obviate  the  neoea-  (til 
sity  of  calling  a  host  of  surveyors,  and  to 
avoid  being  considered  trespassers.  There- 
upon one  of  the  judges  said :  **  Then  you  are 
asking  the  court  to  make  an  order-  for  you  to 
commit  a  trespass  f  and  Chi^  JutHee  Tindal 
said :  "  Suppose  the  defendants  keep  the  door 
shut ;  you  will  come  to  us  to  grant  an  attach- 
ment ;  could  we  grant  it  in  such  a  case?  Ton 
had  better  see  ii  you  can  find  any  authority 
to  support  you,  and  mention  it  to  tiie  court 
again.  ^  On  a  subsequent  day,  the  counsel 
stated  that  he  had  not  been  able  to  find  any 
case  in  point;  and  therefore  took  nothing  by 
his  motion.  Neuhaim  t.  Tate,  1  Arnold,  244, 
8.  0,  6  Scott,  574. 

In  the  other  cas^,  in  1840,  the  court  dia- 
charged  a  si  mi  lai  order,  saying :  **  The  order, 
if  valid,  might,  upon  disobedience  to  it,  be 
enforced  by  attachment.  Then,  it  is  evi- 
dently one  which  a  judge  has  no  power  to 
make.    If  the  party  should  refuse  so  reason. 
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lUe  a  thing  as  an  inspection,  it  may  be  a 
■iftter  of  argument  before  the  Jury,  out  the 
eonrt  has  no  power  to  enforce  it. "  Tur^and 
f.  Strmnd  (Mm,  8  Dow.  P.  0.  801,  5.  0.  4 
Jiir.  74. 

Jjn  the  Enxliflh  Common  Law  Prooedoie 
Aet  of  1854,  enlarginff  the  powers  which  the 
eonrts  had  before,  ana  authorizing  them,  on 
tte  application  of  either  party,  to  make  an 
«der  '^for  the  inspection  by  the  Jury,  or  by 
Ufflsell  or  by  his  witnesses,  of  any  real  or 
pgnonal  property,  the  inspection  of  which 
Mj  be  matmal  to  the  proper  determination 
eCne  question  in  dispute,"  the  omission  to 
■aation  inspection  of  the  person  is  signifi- 
eut  eridence  that  no  such  inspection,  with- 
fit  consent,  was  allowed  by  the  law  of  Eng- 
kad.    TkTlor  on  Ev.  (6th.  ed.)  §§  602-604. 

Xren  <naeiB  for  the  inspection  of  documents 
eonld  not  be  made  by  a  court  of  common  law, 
■til  expressly  authorized  by  statute,  except 
vkn  the  document  was  counted  or  pleaded 
SI,  or  might  be  .considered  as  held  in  trust 
for  the  moving  party.  Taylor  on  Et. 
S 1688-1585 ;  1  Qreenleaf  on  £▼.  §  659. 

Is  the  case  at  bar,  it  was  argued  that  the 
fkintiff  in  an  action  for  personal  injury 
■i(f  be  permitted  by  the  court,  as  in  Mulnado 
r,BNoi^(XtyB,  Oo.  80N.T.  870,  to  exhib- 
it his  wounds  to  the  Jury  in  order  to  shown 
Mr  natore  and  extent,  and  to  enable  a  sur- 
JBOB  to  testify  on  that  subject ;  and  therefore 
'm^  be  required  by  the  court  to  do  the  same 
Mag,  foir  the  same  purpose,  upon  the  motion 
if  the  defendant,  fiut  the  answer  to  this  is, 
flttt  anyone  may  expose  his  body,  if  he 
dKwses^  with  a  due  regard  to  decency,  and 
with  the  permission' of  the  court;  but  that 
Iscsmiot  oe  compelled  to  do  so,  in  a  civil 
iStloD,  without  his  consent.  If  he  unreason- 
4Ut refuses  to  show  his  injuries,  when  asked 
to  do  so,  Uuit  fact  may  be  considered  by  the 
jny,  as  bearing  on  his  good  faith,  as  in  any 
otter  ciae  of  a  party  declining  to  produce 
Um  best  evidence  in  his  power.  Clifton  v. 
Mkd  auues,  45  U.  S.  4  How.  242,  11  L.  ed. 
167;  BFff$rUv.  StUweU,  24  Pa.  314 ;  Turquand 
f.  Shrand  Union,  above  cited. 

In  this  country,  the  earliest  instance  of  an 
•der  for  the  inspection  of  the  body  of  the 
fitintiff  in  an  action  for  a  personal  injury 
iBpetn  to  have  been  in  1868  by  a  judge  of 
As  Superior  Ck>urt  of  the  City  of  New  York 
jaTTofa  ▼.  8ayre,  62  How.  Pr.  884,  since 
swmled  by  decisions  in  general  term  in  the 
MM  State.  BoberU  v.  Ogderuburph  dk  L.  C. 
JK  Cb.  89  Hun,  154 ;  Neuman  v.  Third  Ave- 
aw  &  Ob.  18  Jones  &  S.  412 ;  McSwyny  v. 
AwBdw^  d  8.  Ave.  B,  Co.  (Sup.  Ct.)  27  N. 
T.  8.  R.  868.  And  the  power  to  make  such 
M  order  was  peremptorily  denied  in  1878  by 
fts  Sapreme  Ck>urt  of  Missouri,  and  in  1882 
If  tbe  Bupreme  Court  of  Illinois.  Loyd  v. 
Mmmibal  d  8t.  J.  B.  Co.  58  Mo.  609; 
Arbr  v.  Bndow,  102  111.  727.  I 

Within  the  last  fifteen  years,  indeed,  as  ap- 
yws  bv  the  cases  cited  in  the  brief  of  the 
pliintiA  In  error,*  a  practice  to  grant  such 


orders  has  prevailed  in  the  courts  of  several 
of  the  Western  and  Southern  Slates,  follow- 
ing the  lead  of  the  Bupreme  Court  of  Iowa 
in  a  case  decided  in  1877.  The  considera- 
tion due  to  the  decisions  of  those  oourts  has 
induced  us  fully  to  examine,  as  we  have 
done  above,  the  precedents  and  analogies  on 
which  they  rely.  Upon  mature  advisement, 
we  retain  our  original  opinion  that  such  an 
order  has  no  warrant  of  ^w. 

In  the  State  of  Indiana,  the  question  ap- 
pears not  to  be  settled.  The  opmions  of  its 
highest  court  are  conflicting  and  indecisive. 
JCem  V.  BridtoeU,  119  Ind.  226,  229 ;  Hees  v. 
Lowrey,  122  Ind.  225,  283 ;  Terre  HaiUe  A  Z 
K  Oo,  V.  Brunker  (Ind.)  26  N.  E.  Rep.  178. 
And  the  only  statute,  which  could  be  sup- 
posed to  bear  upon  the  question,  simply 
authorizes  the  court  to  order  a  view  of  real 
or  jpersonal  property  which  is  the  subject  of 
litigation,  or  of  the  place  in  which  any  mate- 
rial fact  occurred.  Indiana  Rev.  Stat.  1881, 
chap.  2,  §  588. 

But  this  is  not  a  question  which  is  governed 
by  the  law  or  practice  of  the  State  in  which 
the  trial  is  had.  It  depends  upon  the  power 
of  the  national  courts  under  the  Constitution 
and  laws  of  the  United  States.  The  Consti- 
tution, in  the  Seventh  Amendment,  declares 
that  in  all  suits  at  common  law,  where  tlie 
value  in  controversy  shall  exceed  twenty 
dollars,  trial  by  jury  shall  be  preserved. 
Congress  has  enacted  that  "'  the  mode  of  proof 
in  the  trial  of  actions  at  common  law  shall 
be  by  oral  testimony  and  examination  of 
witnesses  in  open  court,  except  as  hereinnfter 
provided,  ^  and  has  then  made  special  pro- 
visions for  taking  depositions.  Rev.  Stat. 
§§  861,  863  et  geq.  The  onl  v  power  of  discov- 
ery or  inspection,  conferred  by  Congress,  is  to 
"require  the  parties  to  produce  books  or  writ- 
ings in  their  possession  or  power,  which  con- 
tain evidence  pertinent  to  the  issue,  in 
cases  and  under  circumstances  where  they 
might  be  compelled  to  produce  the  same  by 
the  ordinary  rules  of  proceeding  in  chancery, " 
and  to  nonsuit  or  default  a  party  failing*  to , 
comply  with  such  an  order.  Rev.  Stat. 
§  724.  And  the  provision  of  §  914,  by  which 
the  practice,  pleadings,  and  forms  and  modes 
of  proceeding  in  the^courts  of  each  State  are 
to be'followc^  inactions  at  law  in  the  courts 
of  the  United  States  held  within  the  same 
State,  neither  restricts  nor  enlarges  the  power 
of  these  courts  to  order  the  examination  of 

Barties  out  of  court.  Nudd  v.  Burrows,  91 
r.  S.  426.  442  [28 :  286,  290J ;  Indianapolis 
d  St.  L.  B.  Co.  V.  n(yrst,  93  U.  S.  291,  800 
[23 :  898,  901]  ;  Es  parte  Fisk,  113  U.  S.  713 
[28 :  1117]  ;  Cliateaugay  0. .  d  1.  Co.  Peti- 
tioner, 128  U.  S.  544,  554  [82:  508,  511]. 

In  Ex  parte  Fisk,  just  cited,  the  Question 
was  whether  a  statute  of  New  York,  per- 
mitting a  party  to  an  action  at  law  to  be  ex- 
amined by  his  adversary  as  a  witness  in  ad- 
vance of  the  trial,  was  applicable  after  an 
action  begun  in  a  court  of  the  State  had  been 
removed  into  the  circuit  court  of  the  United 
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*fSbroeder  T.  ChJcaao,  EL  I.  ft  P.  R.  Co.  47  Iowa, 
pit  Mami  k  M.  Tamp.  Go.  v.  Bally,  tfT  Ohio  St.  104; 
QbMkmi,  T.  *  8.  F.  &  Ck>.  V.  Thul,  29  Kan.  466; 
VUlev.  MflwAukee  a^R.  Co.  61  Wis.  6M;  Hatfleld 
vtL  Bud 4 D.  B.  Co.  88  Mion.  180:  Stuart  v.  Ha- 

41  U.  s. 


vens,  17  Neb.  211;  Owens  v.  Kansas  City,  St.  J.  ft  C.  B. 
R.Co.  05  Mo.  160;  Sibley  v.  8inlth,46  Ark.  276:  Missouri 
Pac.  R.  Co.  V.  Johnson,  72 Tex.  96;  Riohmond  ft  D.  R. 
Co.  V.  Childress,  82  Ga.  719;  Alabama  G.  8.  B.  Go.  v. 
Hill,  00  Ala.  71, 9  L.  R.  A.  442. 
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ciMon  to  need  sabmlaslon  to  %  Jury  at  all. 
t  Bl.  Com.  881-S88. 

The  authority  of  coorta  of  diyoroe,  in  de- 
termining a  question  of  impotence  as  affect- 
ing the  yalidity  of  a  marriage,  to  order  an 
inspection  by  surgeons  of  the  person  of  either 

f^arty,  rests  npon  the  interest  which  the  pub- 
ic, as  well  as  the  parties,  have  in  the  ques- 
tion of  npholding  or  dissolving  the  marriage 
state,  and  upon  the  necessity  oisuch  cTidence 
to  enable  the  court  to  exercise  its  jurisdic- 
tion ;  and  is  deriyed  from  the  civil  and  canon 
[253]  ^^^*  ^  administered  in  spiritual  and  eccle- 
siastical courts,  not  proceeding  in  any  re- 
spect according  to  the  course  of  the  common 
law.  Brigg$  ▼.  Morgan^  2  Hagg.  Consist. 
824;  5.  0.  8  Phil.  825;  Dewtibagn  ▼.  Dewn- 
hagK  5  Paige,  654,  8  L.  ed.  827 ;  L$  Barron 
▼.  Le  Barron,  85  Vt.  865. 

The  writ  de  ventre  inspiciendo,  to  ascertain 
whether  a  woman  convicted  of  a  capital 
crime  was  quick  with  child,  was  allowed  by 
the  common  law,  in  order  to  guard  aeainst 
the  taking  of  the  life  of  an  unborn  child  for 
the  Grime  of  the  mother. 

The  only  purpose,  we  believe,  for  which 
the  like  writ  was  allowed  by  Uie  common 
law,  in  a  matter  of  civil  right,  was  to  pro- 
tect the  rightful  succession  to  the  property 
of  a  deceased  person  against  fradulent  claims 
of  bastards,  when  a  widow  was  suspected  to 
feign  herself  with  child  in  order  to  produce 
a  supposititious  heir  to  the  estate,  in  which 
case  the  heir  or  devisee  might  have  this  writ 
to  examine  whether  she  was  with  child  or 
not,  and  if  she  was,  to  keep  her  under  proper 
restraint  till  delivered.  1  Bl.  Com.  456; 
Bac.  Abr.  Baetard,  A.  In  cases  of  that  class, 
the  writ  has  been  issued  in  England  in  qnite 
recent  times.  Be  Blakemore,  14  L.  J.  K.  8. 
Ch.  886.  But  the  learning  and  research  of 
tiie  counsel  for  the  plaintiff  in  error  have 
failed  to  produce  an  instance  of  its  ever  hav- 


ing been  considered,  in  any  part  of  the  United 
States,  as  suited  to  the  habits  and  condition 
of  the  people. 

So  far  as  the  books  within  our  reach  show, 
no  order  to  inspect  the  body  of  a  party  in  a 
personal  action  appears  to  have  been  made, 
or  even  moved  for,  in  any  of  the  English 
courts  of  common  law,  at  any  period  of  their 
history. 

The  most  analogous  cases  in  England  that 
have  come  under  our  notice,  are  two  in  the 
common  bench,  in  each  of  which  an  order 
for  the  inspection  of  a  building  was  asked 
for  in  an  action  for  work  ana  labor  done 
thereon,  and  was  refused  for  want  of  power 
in  the  court  to  make  or  enforce  it. 

In  one  of  them,  decided  in  1888,  counsel 
moved  for  an  order  that  the  plaintiff  and  his 
witnesses  have  a  view  of  the  building  and 
an  inspection  of  the  work  done  thereon ;  and 
stated  that  the  object  of  the  motion  was  to 
prevent  great  expense,  to  obviate  the  neces-  [! 
sity  of  calling  a  host  of  surveyors,  and  to 
avoid  beine  considered  trespassers.  There- 
upon one  of  the  judges  said :  **  Then  you  are 
asking  the  court  to  make  an  oi^er  for  you  to 
commit  a  trespass  f  and  Chi^  Juetiee  Tindal 
said :  "  Suppose  the  defendants  keep  the  door 
shut ;  you  will  come  to  us  to  grant  an  attach- 
ment ;  could  we  grant  it  in  such  a  case?  Ton 
had  better  see  ii  you  can  find  any  authority 
to  support  you,  and  mention  it  to  the  court 
again.  ^  On  a  subsequent  day,  the  counsel 
stated  that  he  had  not  been  able  to  find  any 
case  in  point;  and  therefore  took  nothing  by 
his  motion,  yewham  t.  Tate^  1  Arnold,  244, 
8,  0.  6  Scott,  574. 

In  the  other  cas^,  in  1840,  the  court  dis- 
charged a  si  mi  lai  order,  saying :  **  The  order, 
if  valid,  might,  upon  disobedience  to  it,  be 
enforced  by  attachment.  Then,  it  is  evi- 
dently one  which  a  judge  has  no  power  to 
make.    If  the  party  should  refuse  so  reason- 


ant  Ii  Uable,  no  natter  how  neffiicently  the  person 
killed  may  have  acted.  Bikrldge  v.  Ciaoliinall,  N. 
O.  ft  T.  P.  R.  Ck>.  (K7.)  11  Kj.  L.  Bep.  657,  4S  Am.  'ft 
Boff.  B.  Oas.  ITS. 

The  fact  that  one  has  oarelesBly  put  himself  In  a 
idaoe  of  danger  It  no  excuse  for  another^  purpoee- 

17  or  reoUesily  injorinff  him.  Bohumaober  v.  St. 
Louis  ft  &  F.  B.  Ck>.  SB  Fed.  Bep.  174. 

When  the  whole  transsotton  Is  the  ooourrenoe  of 
a  moment,  a  man  Is  not  to  be  held  responaible  for 
eontributcttT  nesrligence  if  he  em  In  hJs  estimate 
of  the  dan^  that  oonfroots  him.  Goodrich  v. 
Vew  YorkOent.  ft  H.  B.B.  Co.aL.  B.  A.  780,U6N. 
Y.  SOS,  41  Am.  ft  "Bag,  B.  Oas.  SBPt  Bemer  ▼.  Lon« 
Island  B.  Oo.  48  Hun,  86B.  ^ 

Intozloation  of  the  tnjored  person  is  no  defense 
In  an  action  fOr  negUgenoe,  nor  is  it  evidence  of 
ocntribatorj  negligence.  If  itoontrihutestohrlng 
abont  the  accident  no  recovery  therefor  oan  be 
had.   Ijnoh  V.  New  York,  47  Hun,  fiSi. 

A  parent's  negligenoe,  while  it  may  bar  an  action 
for  his  own  beneflt  for  injuries  to  the  child,  cannot 
be  imputed  to  the  child  when  the  latter  sues,  or 
when  suit  is  brought  for  his  benefit.  Westbrook 
V.  Mobile  ft  O.  B.  Oo.  SSMtae.  fiSO,  8S  Am.  ft  Bng.  B. 
Gbb.  374:  Ohioago  Ctty  B.  Oo.  v.  WUooz  OIL)  8  L.  B. 
A.4M;  Wymote  V.  Mahaska  Oounty,  e  L.  B.  A.  645, 

18  Iowa,  806;  Winters  ▼.  ITsnssi  Oity  Gable  B.  Oo. 
SL.B.A.686,SiMo.eQS,40  Am.  ft  Bng.  B.  Gas.  961, 
CoTilm,  W«a  V.  Dry  Dock  KB.ftB.B.0o.ll9N.Y. 
UT. 
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An  infant  with  tender  years  is  not  to  be  charged 
with  the  negligence  of  the  person  having  It  In 
charge.  Newman  v.  Phillipeburgh  Horse  Our  B.OQk 
(N.  J.)  8  L.  B.  A.  842. 

The  negligence  of  the  driver  of  a  vehicle  cannot  be 
imputed  to  a  pasMnger  therein,  when  the  panenger 
is  free  from  personal  negligence,  and  has  no  con- 
trol over  the  driver,  and  has  not  been  guilty  of  any 
want  of  care  in  bis  selection.  Missouii  Pac  B.  Oo. 
V.  Texas  Pao.  B.  Oo.  41  Fed.  Bep.  816:  Beoke  v.  Mis- 
souri Pac  B.  Oo.  (Ma)  9  L.  B.  A.  107. 

The  negligence  of  the  driver  of  a  private  vehicle 
cannot  be  imputed  to  one  who  is  riding  with  him 
merely  by  invitation  so  as  to  prevent  the  latter 
from  recovering  against  a  third  party  through 
whose  negligence,  concurring  with  that  of  the 
driver,  he  receives  injuries.  Dean  v.  Pennsylvania 
B.  Oo.  6  L.  B.  A.  148,  l»Pa.  614.  80  Am.  ft  Bng.  B. 
Gas.  607;  Michigan  aty  v.  BoeokUng.  1»  Ind.  80. 

The  rule  that  the  negligence  of  the  driver  of  a 
wagon  Is  not  imputable  to  one  riding  with  him  when 
an  accident  oooursat  a  railroad  oroeaing  is  appUoa- 
ble  only  to  oases  where  the  relation  of  master  and 
lervant,  or  principal  and  agent,  does  not  exist,  cr 
w  here  the  passenger  is  seated  away  from  the  driver, 
or  is  separated  from  him  by  an  inolosure.  and  Is 
without  opp<^unity  to  discover  danger  and  to  In- 
form r&e  driver  of  it.  Biokell  v.  New  York  Gent,  ft 
H.  B.a  Oa.  UO  N.  Y.  too,  40  Am.  ft  Bng.  B.  Gas. 
107. 

14J  c.  a 


Williams  y.  Pab&uicpsio  Savikos  Bank.  .  t4S^,  250" 

1l]edatatalisequenttenn,butiioclta-   all  damages  a&d  costs  sustained  by  the  said 
-•no  appeal  was  prayed  for  or  allowed;   Passiimpsic  Savings  Bank,  then  ttie  above 


t' appeared  specially  and  Mv  w  vu  wvkioujuoa  buv  i        ^j        -         ^     t^* 

■1  and  the  writ  of  error;  this  court  dismissed  ^uit  court  in  said  cause  and  filed  the  same  a» 

nit  of  error  with  cQsta,  ^  P^^  of  the  record  of  said  cause,  but  no 

rKn   i<«i  1  citation  was  ever  Issued  or  served  thereon. 

I.X10.  1004.  J  rpj^g  appellee  and  defendant,  the  Bank,  move* 

Decided  April  «,  1891.  ^  dismiss  said  writ  of  error : 

First,  because  said  cause  is  a  suit  iu  equity 

ERROR  to  the  Circuit  Court  of  the  and  not  at  law,  and  for  that  reason  a  writ  of 

ited  States  for  the  Northern  District  of  error  does  not  lie  to  revise  the  proceedings 

la  to  review  a  decree  for  the  foreclosure  of   the  United  States  circuit  court  in  the- 

■ortgage.    Dismissed,  premises; 

Wnent  from  brief  of  counsel  of  defend-  Second^  because  said  writ  of  error  was  not 

I  error.  sued  out  until  the  first  day  of  July,  1880, 

8  cause  was  a  bill  for  the  foreclosure  and  no  citation  has  ever  been  issued  or  served 

Bortgage  in  favor  of  Passumpsic  Sav-  therein ;  and  also  moves  to  dismiss  the  ap- 

3aiik  against  the  present  appellants  and  peal, — 

dUla  in  error,  with  a  cross  bill,  pending  First,  because  there  has  been  no  citation 

\  Circuit  Court  of  the  United  States  for  issued  or  served ; 

rorthcm  District  of  Florida.     On  the  Seeand,  because  th^^  has  been  no  appeal 

by  of  October,  1889,  a  final  decree  was  entered,  taken,  prayed  for  or  allowed,  in  said 

nra  for  the  complainant,  and  the  mort-  cause ; 

[  premises  ordered  to  be  sold  in  satisfac-  Third,  because  the  final  decree  was  entered 

f  the  mortgage  and  the  cross  bill  to  be  on  record  the  19th  day  of  October,  1889,  at 

■ed  with  costs.    This  decree  was  ren-  one  term  of  court,  and  the  appeal  bond  was 

iHt  a  special  term  of  the  circuit  court,  4)ed  at  a  different,  subsequent  term  of  court, 

I  qwcial  term  was  finally  adjourned  on  on  the  8d  day  of  December,  1889,  so  that  if 

tt,  1889.    At  that  special  term  no  appeal  filing  said  bond  was  held  to  be  an  entry  of 

wd  for  or  granted.  appeal  it  was  not  made  at  the  term  of  court 

Hmoanoe  of  the  decree,  the  mortfi^ged  at  which  the  decree  was  rendered  and  the- 

■M  were  duly  advertised  for  sale  by  citation  should  have  issued  to  appellees; 

•Iter  appointed  for  that  purpose  in  the  Fa^irth,  because  the  appeal  bond  was  not 

if  the  sale  to  occur  on  the  2d  day  of  in  accordance  with  the  statute  in  such  case 

iher,  1889.  provided,  in  that  it  is  not  conditioned  to* 

I  $d  day  of  December,  1889,  was  the  answer  and  pay  the  costs  generally,  but  only 

ked  l^  law  for  the  holding  of  a  re^nilar  such  costs  as  are  sustained  by  the  appellee. 

cC  the  Circuit  Court  for  the  Northern  Mr.  Henry  C,  Ide,  for  defendant  in  error, 

bt  of  Florida  at  Jacksonville,  and  was  for  motion : 

It  di^  of  that  term  of  said  court.     On  The  cause  is  a  bill  for  the  foreclosure  of  a 

BComi  day  of  December  the  solicitors  mortgage  and  is,  in  nature  and  substance,  as 

I  SBSpective  parties  stipulated  that  the  well  as  in  form,  a  suit  in  equity,  and  for 

lighl  be  postponed  for  one  day  to  enable  that  reason  cannot  be  brought  to  this  court 

ml  to  inspect  an  appeal  bond  not  then  by  a  writ  of  error. 

On  the  succeeding  day,  Dec.  8d,  a  WcUker  v.  Dreville,  79  U.  S.  12  Wall.  440 

m  supersedeas  bond  was  presented  to  (20 :  429)  ;  The  San  Pedro,  16  U.  S.  2  Wheat. 

4|^  upon  which  he  indorsed  the  words,  132  (4 :  202)  ;  McGoUum  v.  Eager,  48  U.  S.  1^ 

■I  and  approved.    Chas.Swayne,  Judge,  How.  61  (11 :  179)  ;  Minor  Y,TiUotson,4A\],  S. 

%  1880,^  and  on  that  day  the  bond  was  2  How.  892  (11 :  812)  ;  Swrgett  v.  Lapiee,  49  U. 

m  the  circuit  court.    xTo  appeal  was  S.  8  How.  48  (12 :  982)  ;  Brewit&ry,  Wakejkld, 

■njed  for  or  allowed,  so  nur  as  the  63  U.  S.  22  How.  118  (16 :  801)  ;  Thompson  v. 

r^Hsdoses,  unless  the  acceptance  of  the  Central  Ohio  B,  Co.  78  U.  S.  6  Wall.  134  (18  r 

WM  soch  allowance.    There  is  nothing  765)  ;  Hayes  v.  Fischer,  102  U.  S.  121  (26 :  95)  ; 

dttcato  that  the  appellee  was  present  MaHn  v.  LaUey,  84  U.  S.  17  Wall.  14  (21 

tte  bond  was  approved  or  that  the  tak-  591) . 

■d  approving  of  the  same  occurred  in  If  any  appeal  was  taken,  it  clearly  and 

•ooii.    No  citation  was  ever  issued  or  certainly  was  not  taken  at  the  term  at  which 

\  tod  the  defendant  bank  appears  in  the  decree  sought  to  be  appealed  from  was 

•nt  specially  and  not  generally  for  the  rendered.    In  such  case  the  issuing  and  serv- 

•as  of  motions  to  dismiss  only.    No  ice  of  a  citation  is  unifonnly  indispensable. 

1  was  ever  taken  in  any  way  or  in  any  Alviso  v.  United  States,  72  U.  S.  5  Wall. 

\fw  the  orators  in  the  original  cross  bill  824   (18 :  492)  ;  Reily  v.  Lamar,  6  U.  S.  1^ 

die  decree  dismissing  that  crossbill.  Cranch,  844  72:  800)  ;  First  Nat,  Bank  y. 

9peal  bond  after  reciting  the  pendency  Omaha,   96   U.    8.   737    (24 :  881)  ;    Chicago' 

e  main  cause  and  the  decree  therein  A  P,  K  Co.  y.  EUwr,  100  U.  8.  Ml   (25: 

at  allnding  to  the  cross  bill  and  the  587) ;  HnoUt  y.  FiXbert,  116  U.  S.  142  (29 : 

I  therein,    proceeds   as  follows,  viz. :  581) ;  Goodwin  v.  Fox,  120  U.  6.  775  (80  -  815) ; 

'  If  the  said  appellants  shall  prosecute  Badfard  y.  Folsom,  128  U.  8.  725  (81 :  292)  ; 

Hid  appeal  to  effect  and  if  thev  fail  to  BarreU  v.  The  Mohawk,  70  U.  S.  8  Wall.  424 

flieir  said  appeal  good,  shall  answer  (18:  168) ;  Brandia  t.  Cfoehranc,  105  U.  S. 

I»  K  HI 


Oointr  or  thx  Umitcd  Statxa 


m-9B»);8ag§T.0Mtr<aS.a.^&ua,    in  the  premises  to  secniejiutlee  to  Ub,IW 
.  &.  719  [M :  941} .  ni>7  be  conaJBtent  with  tbe  Uw  and  Os  fn» 

■.  B,  BUbM  for  piftlntlflfl  ia  aitot.  tice  ia  the  tumonble  cxmt. 


2(S(Sei 

«tf.  S.  —  , -,. 

Mr.  B.  BUbM  for  pW 

"JcAa  T.  Ibna. 
ner  for  Albvt  V.  Oodt 


cute  Ml  sppe&l  from  the  decreo  rendered  by       "On  the  34th  March,  IBSfl;  jodnMat  «■ 

the  circuit  conit.lesTewni  be  gruited  them  rendered  od  the  rerdict  ot  K  JarriTntfaeKll 

to  file  u  part  ol  the  return  on  such  appeal  circuit  court  of  the  Unitad  Bttttea,  in  Ixm 

the  transcript  of  the  record  in  thU  cause,  of  Albert  T.   Gude,  against  the  TnAakH  . 

The  mandate  will  Iwue  at  once.  Northern  Railwav  CMnpanj,  for  As  wm4  \ 
ten   thooMnd  dollan  and  ooati,  lot  wU*  ' 

-^—  execution  was  ordered  to  iSRie.  : 

•'On  the  2Bth  Mandi,  18B0.  the  iriiiii  i 

TDSEALOOSA   NOItTHERN    HAILWAT  ^f  the  partiea  enter«d   Into  Ow   followlM  ! 

COHPANT  gtlpuUtlra:    'In  theaboTacMssit  blM^ 

.»„««m  «    ^TTT.™  «K«ed  that  the  time  (or  algniBc  Os  Und 

ALBBRT  V.  OUDE.  eiceptions  In  thU  cause  wd  tAing  tfftA 

ah.  8.  a  Reporter^e^  ««W  SeS^shSebV'^rSLXnrtrS  lit 

Can  ditmined.  of  June,  1890,  and  that  the  said  btll  ol  e»-  ■ 

'      'mtbeidr-  tlons  shall  be  consldend  aa  If  flledeatli 


On  the  filing  of  this  a„  _       . 

.  ordered  'that  no  execution  Isnie  In  tUiai 

-™=^  the  eourt  below  deniea  a  motion  to  revoke  tlat  the  same  sh<mld  not  issue  iftttdjlj* 

the mmeTsedeu  eraated  brUw  bona, tbiiooiirt  antali8TetakenBalclappe»i,orpro«ai»«Bi« 

nantodaotDtloDtodooketuididlBmtatbeoaM.  writ  of  error,  upon  superMdeaa  bMd:  H 

[No.  laoe,]  that  the  said  bfll  of  exceptions  b^  rtad 

Submitted  Jan.  IS,  ISSl.    Decided  Fib.  M.  I89I,  signed,  conslderedaaif  filed  oatbela«d«4^ 

the  present  term  of  the  eovrt. ' 

P[   ERROR  to  the   Circuit  Court  of  the       "The  certificate  of  the  cleA  of  Aessat 

United  States  for  the  Southern  Division  shows  the  transcript  now  sabnltlsd  » As 

U  the  Northern  District  of  Alabanut.  court  'to  tw  a  tne,  perfect  aid  emfttt 

On  motion  to  docket  and  dismiss.    IH*'  transcript  and  copy  of  the  reoetd  sad  |i^ 

mi»»ed.  ceedlnMberetofonlMidaadetiteradef  iMST 

The  motion  was  made  as  follows:  in  said  cause.    No  bill  of  exoaptioM  Is  It 

"Motion  is  made  In  this  cause,  npon  the  the  record  and  twnelMwbeen  sipwderUii 
record  of   the   proceedings   of   the   Circuit       "On  the  Slst  of  Mtj.  1800;  a  bead  «■ 

Court  of  the  United  Btates  for  the  Southern  filed  in 


Division  of  the  Northern  District  of  Alabama,  'taken  and  approved  this  Mthday  of  IIJK 
a  dulj  certified  transcript  whereof  is  now  1890,'  br  John  Bmea,  Jndn  of  thn  CsMii 
submitted  to  this  honorable  court,  on   the   States   Oouit,   Bootbem   DTiiaiaa   HottM 


plaintiff  in  said  cause.  Tbe  following  i*  a  copy  et  that  bead 

"First.  That  tbe  plaintiff  in  said  cause,  the  same  is  set  out  and  certified  la  Iks  ta 

as  the  defendant  in  error  In  this  court,  have  cript  of  tb ' "^ —   — 1_<.^ 

leave  to  docket  said  cause  and  dismiss  the  the  court, 

same,  under  section  1  of  Rule  9  of  the  Rules  "The  Tuakaloosa  Notthen^  < 

of  Practice  in  the  Supreme  Court,  or;  Hallway  Compaaj,  a  Bodj 

"Second.  That  the  plaintiff  in  said  cause  Corporate  under  the  Laws 

have  leave  to  docket  the  some  and  file  a  copy  of  Alabama,  Afp^lant. 
of  the  record  in  said  cause  with  the  clerk  of  t. 

the  supreme  court  and  that  his  counsel  have  J.C.ReileyandA.V.Onde^ 

leave  to  enter  his  appearance  therein,  and  Constituting  the  Firm   of 

that  the  cause  shall  stand  tor  argument  at  Beileyand  Gude,  AvpMim.  J  triotelAlai^* 
the  present  term  of  tbe  court,  under  sections       "  Know  all  men  vy  theae  pTiiwts  IW  ^  ' 

2  and  8  of  said   Rules  of  Practice ;  or  for  TheTuektlooaaNorthera  RaDwuCaWV -i 

motion  to  dismisB  the  same  under  Rule  C:  a  bodv  corporate  under  tht  lawv  m  Alaii^ 

and.  The  'Tuskalooaa  Goal,  Iron  aad  UidlX.k 

"Third,  lliat  the  court  will,  if  said  cause  body  oorporata  under  the  lawa  ol  AW 

la  dismissed   under  Rule   9,  or  under   any  and  theTSir""' »»-.»»-.. «.    . 

■  corporate  u 


cause   body  OOTporata  under  the  lawa  of  AMML 

any   and  tbelSiskatooaaBeltltallway  OsL.aMI 

i  AI-   corporate  under  tbe  lawa  of  AlabaaM,  an*  . 


J    ,. , , adflmslT  bmiBdat 

also  a  mandate,  or  other  process  in  the  nature   atJove-nomed  RellM 


for  delay  under  section  9   of  Rule  &,  and   Alabama,  are  heldaadSmlr  bouadaiiB: 
%  Goda  In  the  a«  <! 


also  a  mandate,  or  other  process  in  the  nature  above-named  Rellw  «  Goda  la  ths  aaag 

of  a  DreoKfmdo,  to  the  court   below,  undei  fifteen  tbonsand  (tl8,00P)  ddlanMbSfW 

Rule  34.  the  said  Rallar  A  Onds. 

"Fourth.  That  the  court  will  grant  to  the  "For  the  falltafal  payaaeat  «(  wUcb  iM 

1>laintifl  in  said  judgment  onr  other  reliel  well  and  truly  to  be  anda  wa  bind  eaiariM 
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bond  wMffledatataliseqQenttenii,l>ot  noolta* 
ttoo  iaiied;  no  Appeal  was  prayed  for  or  allowed; 
•QbaequeoUy  appellants  l«ued  a  writ  of  error 
and  filed  tbe  laine  but  no  citation  waa  l«iied  or 
•erred  thereon;  the  appellee  and  defendant  In 
error  appeared  specially  and  moved  to  diamlM  tbe 
appeal  and  the  writ  of  erron  thlsooori  dJsmlssod 
the  writ  of  error  with  ooacik 

[No.  1854.] 
I>6Med  Apra  6,  1891, 

IN  ERROR  to  the  Circuit  Court  of  the 
United  Sutes  for  the  Northeni  District  of 
Florida  to  review  a  decree  for  the  foreclosure 
of  a  mortgage.     Dumisied, 

Statement  from  brief  of  counsel  of  defend* 
ADt  io  error. 

This  cause  was  a  bill  for  the  foreclosure 
of  a  mortgage  in  favor  of  Passumpsic  Sav- 
ings Bank  against  the  present  apneflants  and 
f plaintiffs  in  error,  with  a  cross  bill,  pending 
n  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Florida.  On  the 
29th  day  of  October,  1889,  a  final  decree  was 
renderea  for  the  complainant,  and  the  mort- 
gaged premises  ordered  to  be  sold  in  satisfac- 
tion of  the  mortgage  and  tbe  cross  bill  to  be 
dismissed  with  costs.  This  decree  was  ren- 
dered at  a  special  term  of  the  oircuit  court, 
which  special  term  was  finally  adjourned  on 
Nov.  28,  1889.  At  that  special  term  no  appeal 
was  asked  for  or  mntea. 

In  pursuance  ox  the  decrae,  the  mortgaged 
premises  were  dnly  adrertised  for  sale  by 
the  master  appointed  for  that  purpose  in  the 
decree,  the  sale  to  occur  on  the  2d  day  of 
December,  1889. 

The  2d  dar  of  December,  1889,  wm  the 
day  fixed  by  law  for  tbe  holding  of  a  reflrular 
term  of  the  Circuit  Court  for  the  Northern 
District  of  Florida  at  Jacksonville,  and  was 
the  first  dsT  of  that  term  of  said  court.  On 
that  seoona  day  of  December  the  solicitors 
of  the  respective  parties  stipulated  that  the 
»le  might  be  postponed  for  one  day  to  enable 
the  court  to  inspect  an  appeal  bond  not  then 
filed.  On  the  succeeding  day,  Deo.  8d,  a 
oertain  supersedeas  bond  was  presented  to 
the  indge,  upon  which  he  indorsed  the  wotds, 
*  Taken  and  approved.  Chas.  Swayne,  Judge, 
Dec.  8,  1889,*  and  on  that  day  tbe  bond  was 
filed  in  the  circuit  court  Ko  appeal  was 
over  prayed  for  or  allowed,  so  nr  as  the 
record  discloses,  unless  the  acceptance  of  the 
bond  was  such  allowance.  There  is  nothing 
to  indicate  that  tbe  appellee  was  present 
when  the  bond  was  approved  or  that  tne  tak- 
ing and  approving  of  the  same  occurred  in 
open  oonri  No  citation  was  ever  issued  or 
•erved,  and  the  defendant  bank  appears  in 
this  coort  specially  and  not  generally  for  the 
purposes  of  motions  to  dismiss  only.  No 
appeal  was  ever  taken  in  any  way  or  in  any 
form  br  the  orators  in  the  original  cross  bill 
from  the  decree  dismissing  that  cross  bill. 
The  appeal  bond  after  reciting  the  pendency 
of  the  main  cause  and  the  decree  therein 
without  alluding  to  the  cross  bill  and  the 
decree  therein,  proceeds  as  follows,  tIi.  : 
*Now  if  the  said  appellants  shall  proseonta 
their  said  appeal  to  effect  and  if  they  fail  to 
make  their  said  appeal  good,  shall 
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all  damages  and  costs  sustained  by  the  said 
Passumpsic  Savings  Bank,  then  the  above 
obligation  to  be  null,"  eta  On  the  1st  day 
of  July,  1890,  tbe  appellanU  issued  a  writ 
of  error  to  revise  the  proceedings  of  said  cir- 
cuit court  in  said  cause  and  filM  the  same  a» 
a  part  of  the  record  of  said  cause,  but  no 
citation  was  ever  issued  or  served  thereon. 
The  appellee  and  defendant,  the  Bank,  movea 
to  dismiss  said  writ  of  error: 

Fir$t,  because  said  cause  is  a  suit  in  equity 
and  not  at  law,  and  for  that  reason  a  wnt  of 
error  does  not  lie  to  revise  the  proceedings 
of  the  United  States  circuit  court  in  the- 
premises ; 

Second,  because  said  writ  of  error  was  not 
sued  out  until  the  first  day  of  July,  1880, 
and  no  citation  has  ever  been  issued  or  served 
therein ;  and  also  moves  to  dismiss  the  ap- 
peal.— 

FkrH,  because  there  has  been  no  citation 
issued  or  served ; 

Second,  because  there  has  been  no  appeal 
entered,  taken,  prayed  for  or  allowed,  in  said 
cause; 

Third,  because  the  final  decree  was  entered 
on  record  the  19th  dav  of  October,  1889,  at 
one  term  of  court,  and  the  appeal  bond  waa 
4)ed  at  a  different,  subsequent  term  of  court, 
on  the  8d  day  of  December,  1889,  so  that  if 
filing  said  bond  was  held  to  be  an  entry  of 
appeal  it  was  not  made  at  the  term  of  court 
at  which  the  decree  was  rendered  and  tho 
citation  should  have  issued  to  appellees; 

Fburth,  because  the  appeal  lK>nd  was  not 
in  accordance  with  the  statute  in  such  case 
provided,  in  that  it  is  not  conditioned  to- 
answer  and  pay  the  costs  generally,  but  only 
such  costs  as  are  sustained  by  tlie  appellee. 

Mr.  Henry  C«  Ida,  for  defendant  in  error, 
for  motion : 

The  cause  is  a  bill  for  the  foreclosure  of  a 
mortgage  and  is,  in  nature  and  substance,  aa 
well  as  in  form,  a  suit  in  equity,  and  for 
that  reason  cannot  be  brought  to  this  court 
by  a  writ  of  error. 

Waiker  v.  DreeilU.  79  U.  S.  12  Wall.  440 
(20:  429)  ;  Ths  San  Bedro,  10  U.  S.  2  Wheat. 
189  (4:  202)  ;  MeOoUum  v.  Eager,  48  U.  S.  2 
How.  61  (11 :  179)  :  Minor  v.  TiUoUon,4M  U.  S. 
2  How.  892  (11 :812) ;  Affyettv.  Lapiee,  49 U. 
8.  8  How.  48  (12 :  962)  :  BrewUrr,  WakefiM, 
68  U.  8.  29  How.  118  (16 :  801) ;  Thompson  v. 
Central  Ohio  J2.  0?.  78  U.  8.  6  Wall.  184  (18: 
765)  ;Ha^r.  .PlieAar,  102 U.  8.  121  (26:95)  ; 
Mann  v.  LaU^,  84  IT.  S.  17  Wall.  14  (21 
591). 

If  any  appeal  was  taken,  it  clearly  and 
certainly  was  not  taken  at  the  term  at  which 
the  decraa  sooght  to  be  appealed  from  waa 
rendered.  In  such  case  the  issning  and  serv- 
ice of  a  citation  is  nniformly  indupeosable. 

AM$o  V.  Uniied  SUOm,  72  U.  &  5  Wall. 
894  (18:  492) ;  Bei^  v.  Lamar,  6  U.  8.  t 
Cranch,  844  (2:  800) ;  Firti  Nat.  Bank  v. 
Omaha,  96  U.  &  787  ^M :  881) ;  OUcaga 
A  F.  B.  Co.  ^.  EMr,  100  U.  8.  661  (25: 
587) ;  BmriU  ▼.  FUbari,  116  U.  a  142  (29: 
581) ;  ^^wMa  ▼•  ^^  130  U.  &  770  (80  •  815) ; 
Ba4fi9rd  V.  Fblmmk,  128  U.  8.  720  (SI :  298) ; 
BarrM  v.  Ths  MokamK  70  U.  &  8  Wall.  424 
(18:  16Q ;  BraaOtm  ▼.  (kckrmm.  106  U.  8. 
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plaint.  The  complainant  filed  a  replication  to 
the  answer.  An  examiner  was  appointed  to 
take  and  report  the  evidence.  Evidence  was 
taken  before  him  and  other  examiners  under 
the  67th  Rule  in  Equity.  The  evidence  and 
exhibits  were  filed  with  the  clerk  of  the  court. 
A  motion  was  made  to  suppress  the  depositions 
on  the  ground  of  want  of  notice,  etc.  The 
case,  on  final  hearing,  was  submitted  to  the 
court  upon  the  pleadings,  proofs  and  argu- 
ments 01  counsel ;  whereupon  the  court  entered 
the  following  decree:  "The  court  being  of 
opinion  that  the  complainant  has  a  plain,  ade- 
quate and  complete  remedy  at  law,  and  that 
therefore  this  sidt  should  not  be  sustained,  it 
is  ordered,  adjudged  and  decreed,  without 
passing  upon  the  question  of  the  validity  of  the 
patent  in  the  bill  set  up,  that  the  bill  be,  and  it 
is  hereby,  dismissed  at  the  costs  of  the  com- 
plainant." An  appeal  was  taken  from  such 
decree  to  this  court. 

Mr,  Qeo,  P.  Barton,  for  appellant: 

The  question  of  Jurisdiction  was  not  raised 
or  argued  by  counsel  in  the  court  below. 

Junsdiction  in  equity  is  conferred  by  stat- 
ute, viz. :  Rev.  Stat.  §  4921. 

Prior  to  the  Statute  of  1819  the  federal  courts 
granted  equitable  relief  whenever  the  citizen- 
ship of  the  parties  permitted. 

Boat  V.  Lake  Share  dt  M.  8,  B.  Co.  105  U.  S. 
189  (26:  975). 

Whenever  equitable  Jurisdiction  attaches, 
though  upon  very  narrow  grounds,  the  court 
will  retain  the  bill. 

Clark  V.  Wooster,  119  U.  S.  823  (80:  892). 

In  this  case  the  substantial  relief  sought  was 
the  injunction;  the  accounting  wai  onl^  inci- 
dental to  this  equitable  relief.  The  relief  de- 
manded was  equitable  relief. 

Wise  V.  Orand  Avenue  iZl  Gb.  88  Fed.  Rep. 
278;  Bragg  v.  Stockton,  27  Fed.  Rep.  510;  Kit- 
tle V.  Bogers,  33  Fed.  Rep.  50;  Sinoer  Hfg,  Co. 
V.  Wilson  S.  M.  Co.  88  Fed.  Ri>p.  587;  Asbestine 
T.  db  Mfg.  Co,  ▼.  Eemp,  89  Fed.  Rep.  826.. 

If  the  objection  of  want  of  Jurisdictioh  in 
equity  is  not  taken  in  proper  time,  namely,  be- 
fore the  defendant  enters  into  his  defense  at 
large,  the  court,  having  the  general  Jurisdic- 
tion, will  exercise  it. 

Reynes  v.  Dumont,  180  U.  8.  895  (82: 945); 
KUboum  V.  SunderlandA^  17.8.514  (82: 1008). 

These  patents  were  considered  by  Judge 
Blodgett  in  suit  of  Western  Electric  Mfg,  Co.  v. 
ChuMgo  Electric  Mfg.  Co.  14  Fed.  Rep.  691. 

The  patents  are  prima  facie  valid.  Nor  has 
the  circuit  court  caat  the  least  doubt  upon  their 
validity,  the  decree  being  placed  entirely  on 
other  grounds.  The  fact  of  infringement  is 
also  clearly  established ,  and  not  disputed.  Ap- 
pellant is  therefore  entitled  to  have  the  decree 
of  the  circuit  court  reversed  and  the  case  re- 
manded, unless  the  view  that  a  court  of  equl^ 
has  no  Jurisdiction  of  a  case  of  this  kind  is  to 
be  sustained. 

Consolidated  BoUer-MCU  Co.  t.  Coombs,  89 
Fed.  Rep.  8a 

If  there  be  anything  in  defendant's  point 
that  plaintiff's  remedy  u  at  law,  the  objection 
cornea  too  late  to  be  of  any  aemoe.  If  such 
want  of  Jurisdiction  appears  upon  the  face  of 
the  bill  it  should  be  taken  advantage  of  ^  de- 
murrer. 
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Clark  V.   Flint,  22  Pick.  281;  LmOsv  r. 
Sinumd,  2  Cai.  Cas.  40, 56;  Underhar.  VnOsrt- 
landt,  2  Johns.  Ch.  869,  1  L.  ed.  411;  AoyMl 
V.  Fou>te,  2  Woodb.  A  M.  86;  Grandin  v.  Lt 
Boy,  2  Paige,  669,  3  L.  ed.  1009. 

If  not,  it  should  be  set  up  bv  plea  or  auver, 
and  called  to  the  attention  of  the  court  at  tht 
earliest  opportunity. 

Boberdeau  v.  Bous,  1  Atk.  648;  BankefBdr 
Urns  Falls t.  BuUand it  B.  R  Co.28Yi. 47D; 
Liffingston  T,  Livingston,  4  Johns.  (^  287, 1 
L.  ed.843. 

The  objection  cannot  be  taken  H  the  htt^ 
ing. 

rnles  ▼.  WiUiams,  24  Conn.  279. 

Messrs.  B.  B.  Wood  and  Edward  Bogd,  for 
appellee: 

The  motion  to  suppress  complaioanf  §  depo- 
sitions was  well  made;  the  depositioiis  wnc  t» 
be  taken  under  the  67th  Rule,  and  thnefore  a- 
notice  of  the  time  and  place  of  the  examiair 
tion  was  necessary. 

Complainant's  title  ia  defective;  there  li  B»>i 
proof  of  the  execution  of  either  assignmenl 

The  second  assignment  does  not  seem  tohatr  < 
been  recorded. 

Under  the  Patent  Act  of  1798,  aanit  fowU  , 
on  an  unrecorded  assignment  could  Mtkr! 
maintained. 

Wueth  V.  SUme,  1  Story,  278,  295. 

The  contrivance  was  not  patentable.  TU» 
defense  is  not  set  up  in  the  answer,  tat  ii 
under  authority  of — 

Brown  v.  Piper,  91  U.  8.  87  (28: 200h 
son  V.  Grand  St.  B.  Co.  107  U.  S.  659  07:  IR^ 

There  was  no  infringement 

The  defendant  is  a  builds  of 
he  does  not  make  or  put  upelectric 
He  put  an  elevator  in  the  Western  Unloi  Nk 
graph  Co.'s  building,  and  another  li  a '  " 
ing  owned  by  Mr.  Wayne.    He  uMm 
nor  occupies  either  of  these  biiOdiM^ 
fore  no  injunction  could  be  Knunodfi 
him  to  restrain  Uie  use  of  theae  parfknhr  tf^ 
vators.    He  did  not  make  or  piit  !■  the  pi^ 
ticular  indicators  complained  of,  aad  that  li» 
no  proof  that  he  ever  pat  in  or  intendi  lo  pH- 
in  an  electric  aifrnal  of  any  Und;  thoe  omI- 
therefore  be  no  injunction  against  fiMR  wM^ 
The  man  who  might  be  thua  onjolaed  li  ^  ' 
per,  who  put  in  the  indicaton  mtei 
ment  that  the  ones  he  would  pot  la 
be  an  infringement  of  any  pateot^  or  tksov^ 
era  and  users  of  the  elevatota. 

No  ground  for  equitaMe  relief  Ii  itevii  M 
it  not  appearing  that  the  compbliuwt  hm  Ml 
a  plain,  adequate  and  oompleleTeBMi|y  ilh«b 
the  bill  was  properly  diamMML 

Booty.  Lc5c$8har$SM. a.  XL  Ok  mJLB. 
189(26:976). 

Mr.  Qeo.  P.  BartoA,  for  tppaDnt  ii  M^ 

Aa  to  the  motion  to  sQppraithedfpoMta 
the  record  does  not  ihow  that  Ike  sttcrtiM  « 
the  court  below  was  cslled  tothlsMoHns;  Afl^ 
fore  this  motion  should  be  dlsfgaidcd. 

The  motion  to  tnppresi  wss  ttsd  iw  h^ 
the  court  below  refused  to  eonaldsr  IkcaMlB  . 
on  the  groand  of  laches.    Ban  thb  li  Ml « 
leoord. 

Ad  obJectkHi  to  the  asdgiiasati 
for  the  thrst  time  will  not  be 
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and  eack  of  us,  our  and  each  of  our  heirs, 
«xecuton  and  administrators  Jointly  and 
severall  J  and  firmly  by  these  presents. 

"  Sealed  with  our  seals  and  dated  at  Tusk- 
aloosa^  Alabama,  the  28d  day  of  May,  A.  D. 
1890. 

**  Whereas  the  above  bounden  Tuskaloosa 
Northern  Railway  Co.  has  prosecuted  an  ap- 
pe(il  or  writ  of  error  to  the  Supreme  Ck>urt  of 
the  United  States  to  roverse  the  Judgment 
rendered  in  the  above-entitled  cause  at  the 
Spring  Term,  1890,  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  Division 
of  the  Northern  District  of  Alabama,  holden 
at  Birmingham,  Alabama,  by  the  Hon.  John 
Bruce,  Judge  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  Division  of 
tJle  Northern  District  of  Alabama,  now  there- 
fore, the  condition  of  the  above  obligation  is 
such,  Uiat  if  the  above-named  Tuskaloosa 
Northern  Railway  Co.  shall  prosecute  said 
appeal  to  effect  and  answer  all  damasres  and 
costs,  if  it  fail  to  make  said  appeal  good, 
then  this  oblisation  shall  be  void,  otherwise 
the  same  shall  be  and  remain  in  full  force 
4ind  virtue. 

**  Tuskaloosa  Northern  Railway  Company, 
•"By  W.  C.  Jemidon,  Pres't.  (Seal.) 

^Tuskaloosa  Coal  Iron  and  Land  Company, 
•"By  W.  C.  Jemison,  Pres't  (Seal.) 

^Tuskaloosa  Belt  Railway  Company, 
^By  W.  C.  Jemison,  Pites't.  (Seal.) 

'^Taken  and  approved  this  24th  day  of  May 
1890. 

"John  Bbuob, 

"*  Judffeof  the  United  States  Court,  South- 
ern Division  Northern  District  of  Alabama." 

Indorsed:    "Reiley    &    Qude   v.    Tus'ca 
Northern  Railway  (jompany. .  Bond.    Filed 
in  clerks'  office  this  81st  Mav,  A.  D.  1890. 
A.  W.  McCullough,  Clerk." 

There  is  no  other  allowance  of  an  i.ppeal 
or  writ  of  error  in  the  cause  of  record,  ex- 
cept that  disclosed  in  the  bond  for  superse- 
deas and  the  orders  thereon,  as  above  stated 
and  no  formal  writ  of  error  appears  In  the 
record. 

The  plaintiff  in  said  Judgment,  who  is 
«hown  by  the  record  to  be  the  surviving 
partner  of  the  firm  of  Reiley  &  Gude,  on 
the  9th  of  July,  1890,  presented  his  petition 
to  Hon.  John  Bruce,  who  took  and  approved 
«aid  supersedeas  bond,  praying  that  he  would 
revoke  the  supersedeas  createc  by  said  bond 
because  it  was  not  valid  in  law  to  prevent 
the  issue  of  execution  on  the  Judgment  which 
was  not  accurately  described  in  the  superse- 
deas bond. 

Judge  Bruce  denied  the  petition,  and  thus 
sustained  the  validity  of  the  bond,  and  treated 
the  case  as  if  it  had  been  removed  into  the 
Supreme  Court  of  the  United  States. 

The  petition  and  the  papers  relating  thereto 
were  filed  in  said  circuit  court  and  a  certified 
transcript  of  the  same  is  submitted  with  thia 
cnotion  to  this  honorable  Court 

These  papers,  thus  certified  are,  ccehors  the 
record  in  the  case  adjudged  by  the  court, 
but  they  are  here  presented  to  show  that  the 
plaintiff,  Gude,  is  without  remedy  as  to 
execution  on  his  judgment  until  the  supreme 
court  has  exercised  jfurisdiction  in  the  main 
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cause,  or  has  declared  that  ft  has  no  Juria* 
diction. 

Mr,  John  T.  Morffaa,  for  the  motion : 

An  appeal  could  not  be  taken  in  this  case. 

That  there  is  no  writ  or  copy  of  a  writ  of 
error  set  out  in  the  record,  or  attached  to  it» 
is  an  amendable  defect. 

Mumna  v.  Cawuoi,  78  U.  S.  6  Wall.  861 
(18 :  812) ;  MarHn  v.  HufOer,  14  U.  S.  1 
Wheat.  861  (4 :  111)  ;  Pufvems  T.  Annar,  28 
U.  S.  8  Pet.  424  (7:  729). 

The  plaintiff  should  not  be  longer  delayed 
in  a  case  f^here  a  reversal  is  impossible,  there 
being  no  bill  of  exceptions  in  the  record, 
and  none  having  been  taken  or  signed. 

MuiHna  v.  Uavaeoi,  supra;  Mudgim  t. 
Emp,  69  U.  S.  18  How.  m  (15:  614.) 

No  counsel  appeared  in  opposition  to  the 
motion. 

The  court  granted  the  motion  and  ordered 
the  case  to  be  docketed  and  dismissed. 


WESTERN  ELECTRIC  COMPANY.  AppL. 

HENRY  J.  REEDY. 
0ee  Mem.  Beporter's  ed.  140  IT.  B.  TOi.1 
Suit  in  equity  dinnisaecL 

A  siilt  In  equltj  for  an  aoootmt  and  payment  of 
the  profits  realised  bj  defendant  from  the  un- 
lawful makinff,  using  and  seUlng  of  a  patented  in- 
vention and  for  the  reoovery  of  damages  which 
the  complainant,  the  aslgnee  of  the  patent,  has 
sustained  thereby  and  for  an  injunction  enjoin- 
ing defendant  from  making,  using  or  selling  the 
invention,  was  dismissed  in  the  circuit  court 
upon  the  ground  that  the  complainant  has  a 
plain,  adequate  and  complete  remedy  at  law« 
without  passing  upon  the  validity  of  the  patent; 
and  such  decree  of  dtsmlaeal  is  aflirmed  in  this 
court  by  a  divided  court. 

INo.  68.1 
Decided  yav.  10.  1890. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio  dismissing  a  suit  in  equity  for  an 
account  and  for  the  recovery  of  damages  and 
for  an  injunction  enjoining  defendant  from 
making,  using  or  selling  a  patented  invention. 
Ditmiseed  toiA  eoete. 

This  is  a  suit  in  equi^  brought  by  Western 
Electric  Company,  assignee  oi  letters-patent 
for  an  invention  of  a  new  and  useful  improve- 
ment in  electric  indicators  for  elevators  issued 
to  Augustus  Hahl,  March  10, 1874,  No.  148,447, 
and  assignee  of  letters-patent  for  a  like  invent 
tion  issued  Feb.  1, 1876,  to  Western  Electric 
Manufacturing  Co.  as  assignee  of  Elisha  Gray, 
No.  172,998,  against  Henry  J.  Reedy  for  an 
account  and  payment  to  complainant  of  Um 
profi'kS  realized  by  defendant  from  the  unlaw- 
ful making,  using  or  selling  of  the  patented 
improvements,  and  for  the  recovery  of  damages 
which  the  complainant  has  sustained  thereby, 
and  for  an  injunction  enjoining  defendant  from 
making,  using  or  selling  elecfic  indicators  for 
elevators  containing  the  invention  and  improv- 
ment  secured  by  siud  letters-patent 

The  answer  of  defendant  was  a  general  and 
specific  denial  of  the  matters  alleged  in  the  com* 
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plaint.  The  complainant  filed  a  replication  to 
the  answer.  An  examiner  was  appointed  to 
take  and  report  the  evidence.  Evidence  was 
taken  before  him  and  other  examiners  under 
the  67th  Rule  in  Ecjuity.  The  evidence  and 
exhibits  were  filed  with  the  clerk  of  the  court. 
A  motion  was  made  to  suppress  the  depositions 
on  the  ground  of  want  of  notice,  etc.  The 
case,  on  final  hearing,  was  submitted  to  the 
court  upon  the  pleadings,  proofs  and  argu- 
ments of  counsel ;  whereupon  the  court  entered 
the  following  decree:  "The  court  being  of 
opinion  that  the  complainant  has  a  plain,  ade- 
quate and  complete  remedy  at  law,  and  that 
therefore  this  suit  should  not  be  sustained,  it 
is  ordered,  adjudged  and  decreed,  without 
passing  upon  the  question  of  the  validity  of  the 
patent  in  the  bill  set  up,  that  the  bill  be,  and  it 
IS  hereby,  dismissed  at  the  costs  of  the  com- 
plainant." An  appeal  was  taken  from  such 
decree  to  this  court. 

Mr,  Geo.  P,  Barton,  for  appellant: 

The  question  of  jurisdiction  was  not  raised 
or  argued  by  counsel  in  the  court  below. 

Junsdiction  in  equity  is  conferred  by  stat- 
ute, viz. :  Rev.  Stat.  §  4921. 

Prior  to  the  Statute  of  1819  the  federal  courts 
granted  equitable  relief  whenever  the  citizen- 
ship of  the  parties  permitted. 

Boat  v.  Lake  Share  d  M.  8.  B.  Go.  106  U.  S. 
189  (26:  975). 

Whenever  equitable  jurisdiction  attaches, 
though  upon  very  narrow  grounds,  the  court 
will  retain  the  bill. 

Clark  V.  Wooster,  119  U.  S.  823  ^0:  892). 

In  this  case  the  substantial  relief  sought  was 
the  injunction;  the  accounting  was  onlj  inci- 
dental to  this  equitable  relief.  The  relief  de- 
manded was  equitable  relief. 

Wise  V.  Orand  Avenue  JRl  Ob.  88  Fed.  Rep. 
278;  Bragg  v.  Stockton,  27  Fed.  Rep.  510;  Kit- 
tle V.  Bogere,  »3  Fed.  Hep.  50;  Situ/er  Mfg.  Ca, 
V.  Wiieon  S.  M.  Co.  88  Fed.  Ri^p.  587;  Aebeetine 
T.  db  MSg,  Co,  v.  Hemo,  89  Fed.  Rep.  826.. 

If  the  objection  of  want  of  jurisdiction  in 
equity  is  not  taken  in  proper  time,  namely,  be- 
fore the  defendant  enters  into  his  defense  at 
large,  the  court,  having  the  general  jurisdic- 
tion, will  exercise  it. 

Beynee  v.  Dumant,  180  XT.  8.  895  (82:  945); 
KUboum  Y.  SunderlandA^  U.S.514  (82: 1008). 

These  patents  were  considered  by  Judge 
Blodgett  in  suit  of  We^tem  Electric  Mljg,  Co.  v. 
Chieaga  Electric  I(fg.  Co.  14  Fed.  Rep.  691. 

The  patents  are  prima  facie  valid.  Nor  has 
the  circuit  court  cast  the  least  doubt  upon  their 
validity,  the  decree  being  placed  entirely  on 
other  grounds.  Tlie  fact  of  infringement  is 
also  clearly  established,  and  not  disputed.  Ap- 
pellant is  therefore  entitled  to  have  the  decree 
of  the  circuit  court  reversed  and  the  case  re- 
manded, unless  the  view  that  a  court  of  equity 
has  no  jurisdiction  of  a  case  of  this  kind  is  to 
be  sustained. 

CoMolidated  BaOer-MiU  Ca.  t.  Coambe,  89 
Fed.  Rep.  8a 

If  there  be  anythins  in  defendant's  point 
that  plaintifTi  remedy  u  at  law,  the  objection 
comes  too  late  to  be  of  any  senrioe.  If  such 
want  of  jurisdiction  appears  upon  the  face  of 
the  bill  it  thoold  be  taken  advantage  of  1^  de- 
murrer. 


Clark  V.    Flint,  22  Pick.  281;  Ivdbv  t. 
Simond,  2  Cai.  Cas.  40, 56;  UnderMUi.  FmOvt- 
landt,  2  Johns.  Ch.  869,  1  L.  ed.  411;  Piofm 
V.  FatDle,  2  Woodb.  A  M.  86;  Grandin  ?.!# 
Bay,  2  Paige,  569,  2  L.  ed.  1009. 

If  not,  it  should  be  set  up  bv  plea  or  sMwer, 
and  called  to  the  attention  of  the  court  it  thr 
earliest  opportunity. 

Baberdeau  v.  Boue,  1  Atk.  548;  BanktfM 
lam  FaOt  v.  Butland  d  B,  R  Qf.28YX.  iTO; 
Livingston  t.  Livingstan,  4  Johns.  Ch.  287, 1 
L.  ed.842. 

The  objection  cannot  be  taken  it  the  hev* 
ing. 

jmes  Y.  Williams,  24  Conn.  279. 

Messrs.  B.  E.  Wood  and  Edward  Bofi,  for 
appellee: 

The  motion  to  suppress  complsioaDt's  depo- 
sitions was  well  made;  the  depoeitioiis  weret»- 
be  taken  under  the  67th  Rule,  and  therefore  s.  ■ 
notice  of  the  time  and  place  of  the  extnte 
tion  was  necessary. 

Complainant's  title  is  defective;  there  b  M^i 
proof  of  the  execution  of  either  asngDmcnl 

The  second  assignment  does  not  seem  to  ktir  • 
been  recorded. 

Under  the  Patent  Act  of  1798,  asoitfiMidei . 
on  an  unrecorded  assignment  could  mkr! 
maintained. 

Wyeth  V.  Stone,  1  Story,  278,.  296. 

The  contrivance  was  not  patentable,  nb 
defease  is  not  set  up  in  the  answer,  but  ii 
under  authority  of — 

Brawn  v.  Piper,  91  XT.  8.  87  (88:  SOOh 
ftmv.  Orand  St.  B.Oa.  107  XT.  a  651  (17:  HQi 

There  was  no  infringement 

The  defendant  is  a  buil<kr  of 
he  does  not  make  or  put  upeledric 
He  put  an  elevator  in  the  Weetera  Uokm  N^ 
graph  Co.'s  building;  and  another  ii  a 
ing  owned  by  Mr.  Wayne.  He  uMm 
nor  occupies  either  of  these  baOtiMi^ 
fore  no  injunction  could  be  KraatMi 
him  to  restrain  the  nee  of  then  partfeokr  * 
vators.  He  did  not  make  or  pot  ii  the  pK 
ticular  indicators  complained  of,  and  ttat  h 
no  proof  that  he  ever  pot  in  or  iiileMli  lo  fM 
in  an  electric  signal  of  any  idnd;  Ikcn  cm 
therefore  be  no  injunctioa  agalnat  fdtOR  90L 
The  man  who  might  be  thus  enjoiaed  Ii  Mi^ 
per,  who  put  hi  the  hMiicalon  imteo  9fm 
ment  that  the  ooea  he  would  pot  is  «0M  Ml 
be  an  infringement  of  any  patent^  or  tkeovi^ 
era  and  users  of  the  elevators. 

No  ground  for  equitaMe  rdlef  Is  Aofra.  ■! 
it  not  appearing  that  the  oomplalBsM  hsi  ^ 
a  plain,  adequate  and  oompiete  nmt^  at  iMb 
the  biD  was  prope^y  dismlssseL 

Boat  V.  Lake  8har$SM.  &  &  Ck  MCLl 
189(26:976). 

Mr.  Geo.  P.  Bar«0j», f6r  appsDatsft iiiirir 

As  to  the  motion  to  sappiwstksdcpoaDM,, 
the  record  does  not  diow  thsllhsslleBlIn*  j 
the  court  below  was  cslled  to  thiiBOllai; 
fore  this  motion  should  bo  dlsrq^rM. 

The  motion  to  inppress  wm  ttsd  Ids  lM|r 
the  court  bdow  refused  to  eoosidsr  tkisNdB 
on  the  gnmnd  of  laches.    BaltkliiiMl* 
record. 

An  oMectloD  to  the  ssslgwenti 
for  the  tm  time  will  not  be 

The  inventions  wers  psitetttibis. 
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Tb6  BMHeffl  nl  forth  f  o  Om  bOI  tboold  be 
4fikflii  M  true  ts  agminK  thit  defeodftnl^  noi- 
withflUuHltDf  defendaDta  seiieral  deniaL 

t  BobfaiKm«  Pauota,  gg  1115-1118. 


TH0MA8  J.  PHELPS,  Aasignae,  AppL, 

t. 

OEOROB  ELLIOTT  vr  au,  Eiecuton  of 
JoHH  Elliott,  Deceased. 

flM  Mem.  Beportar'ted.  140  U.  8.  MU 

{M»  on  ditmiMung  appeal, 

jippcttl  dImlMait  beoauae  not  taken  withlo  two 
jeara  from  the  eotnr'of  the  decree,  with  ooati  ez- 
etpi  tbeeoet  of  priotiiiv  the  record  and  the  clerks 
faei  In  connection  therewith,  the  recor<l  harlnir 
been  printed  hj  the  appeUeee  upon  their  motion 
todlemlM* 

[No.  1588.1 

Decided  March  MS,  1S91. 

APPEAL  from  a  decree  of  the  Oircalt  Court 
of  the  United  Statea  for  the  Bouthem 
Diatrict  of  New  ToriL  dlsmiaaing  a  anit  in 
equity. 

Onmotionto  diamiaaorafflnn.  Diemieeed. 
The  facta  aoffloiently  appear  in  tha  briefs 
of  counsel. 

ifeMTt.  Iffli.  Q.  OhcaU  and  Jokn  SMm^  for 
Mpelleea,  in  fayor  of  motion: 

This  waa  a  anit  for  equitable  relief,  brought 
by  the  appellant,  a  eitiaen  of  Ohio,  and  the 
aaaignee  in  bankruptcy  of  one  McDonald, 
in  Uie  Buperior  Court  of  the  City  of  New 
York,  against  surriring  members  of  a  certain 
banking  firm  known  aa  Riggs  h  Co.,  and 
afterwarda  remored  into  the  Circuit  Court 
<A  the  United  Statea  for  the  Southern  District 
of  New  York,  upon  the  petition  of  John  El- 
liott, the  testator  of  the  appellees,  a  citiien 
of  New  York,  and  the  aoie  defendant  upon 
whom  aerrice  of  proceaa  waa  effected. 

The  suit  was  commenced  on  August  90, 
1884,  to  compel  the  defendanta  to  account  for, 
and  to  delifer  up,  unto  the  plaintiff,  aadgn- 
«e,  $168,800  of  the  bonda  of  the  District  of 
Colombia,  which  had  been  purchaaed  aa  ne- 

Sitiable  instrumenta,  by  Rigga  h  Co.,  from 
cDonald  and  another,  oo  June  88,  1875, 
after  final  decree,  in  farw  of  the  Tendors, 
but  with  actual  notice  of  an  appeal  taken  by 
the  aaairaee,  in  a  litigation  which  waa  finally 
coocluctod  in  July,  1880,  between  the  asaignee 
and  his  bankrupt,  and  another,  over  the 
ownership  of  the  aecuritiea,  yet  purchaaed. 
neTeriheleaa,  in  entire  good  faith,  in  point 
of  fact,  and  with  knowledge  through  his 
counsel  on  the  part  of  the  assignee,  which 
bonda,  la  Ilka  good  faith,  had  been  reaold 
upon  tha  market,  by  Rigga  A  Co.,  fa  the 
usual  ooorae  of  business,  before  tha  lOth 
day  of  December,  1875.  The  righU  of  the 
assignee,  dependent  upon  Ua  peiSdene,  rested 
upon  the  decree  of  this  court  in  said  suit  of 
FkHpe  Y.  McDtmaid,  00  U.  8.  808  (85:  478), 
reTming  the  decree  in  the  court  below. 

By  a  oeciee  dated  the  94th  day  of  Septem- 
ber, 1888.  and  duly  filed  and  entered  oo  the 
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next  following  day  in  the  present  suit,  tha 
bill,  or  complaint,  aa  to  John  Elliott,  waa 
dismissed,  with  costs. 

On  the  0th  da/  of  Norember,  1800,  tha 
assignee  cauaed  the  suit  to  be  reriTed  against 
the  executors  of  John  Elliott,  who  was  then 
deceased,  and  thereupon  prayed  and  waa  al* 
lowed  an  appeal  to  this  court,  from  the  do- 
cree  thus  entered  on  the  95th  day  of  Septem* 
ber.  1888. 

Under  the  practioe  authorized  in  A  porff 
RueeOl,  80  U.  8.  18  Wall.  671  (90:  AM)  : 
Thomae  ▼.  Wooldridffe,  00  U.  8.  98  Wall.  988 
(98 :  180)  ;  dark  y.  Hancock,  04  U.  8.  408 
(94:  146),  the  appelleea  have  here  docketed 
the  cause,  and  filed  and  printed  a  transcript 
of  the  record,  and,  upon  due  notice,  accom- 
panied by  a  copy  of  tnis  brief,  to  the  appel- 
lant, and  to  his  counsel  below,  now  moYO 
lo  dismiss  the  appeal. 

With  this  motion  is  united,  in  the  alter* 
natiTe.  a  motion  to  affirm. 

This  final  decree  waa  filed  and  entered  in 
the  court  below,  on  the  95th  day  of  Septem- 
ber, 1888,  and  the  appeal  taken  from  that  de- 
cree waa  taken  on  the  6th  day  of  NoYember, 
1800. 

The  appeal  was  hence  barred  by  time  when 
taken,  and  should  be  here  dismissed. 

Brooke  y.  NorrU,  59  U.  8.  11  How.  907 
(18 :  666)  ;  Oumndnoe  y.  Jomee,  104  U.  8.  410 
96:  894)  ;  McDonalds,  Eowm,  110  U.  8.  610 
98:  960)  ;  ScaHwraugh  y.  Pargoud,  108  U. 
J.  567,  568  (97:  894) ;  PoUeffe  y.  BUuk  Biter 
Imp,  Oo.  118  U.  8.  88  (98 :  038)  ;  WhiUiU 
Y.  UfUan  Depot  d  B  Oo.  122  U.  8.  868  (80: 
1150);  Oredit  Oo.  y.  Arkaneae  OerU.  R  Oo. 
198  U.  8.  958,  960, 961  (89 :  448,  440) ;  Bad- 
fordr.  FbUom,  181  U.  8.  809  (88:  908) ;  Far. 
mrT.  OhwrAiU,  180  U.  8.  600,  619  (84: 
946.  948). 

Motion  iff  appeUant  oe  to  coete. 

And  now  comes  the  appellant,  by  Edward 
Lander,  hia  counael,  and  admitting  that  hia 
appeal  should  be  dismissed  for  want  of  Juria- 
diction,  now  here  moYea  the  court  for  leaYO 
to  file  a  brief  and  aflldaYit  herein  aa  to  what, 
if  any,  cnata  on  the  motion  to  dismiss  the 
appeal  hereinbefore  filed  and  submitted  and 
now  before  the  court  for  decision  thereon 
should  be  taxed  against  the  appellant. 
Deuel  ^  Willaoo, 

8olicitof«  for  appellant 

Edward  Lander,  of  counael. 

Tkke  notice,  that  oo  WedneadaY,  the  4th 
day  of  Hardi,  1801.  at  the  opening  of  tha 
court,  or  aa  aoon  thereafter  aa  counael  can  ba 
heard,  I  alMill  moYo  the  court  in  the  aboYo- 
entitled  caoae  for  permission  lo  file  the  aa- 
neud  motion,  brief  and  adfilaYiv. 

Edward  Lander,  of  counael. 

To  John  8elden,  Esq.,  of  counsel  for  ap- 
pelleea. 

Mr.  Edward  Lander.  Idr  appellant,  aa  to 
coata  on  appelleea'  BMidoQ  to  diamias  i^ 
peal : 

On  the  95th  of  8eptember.  1888,  a  decree 
waa  filed  and  entered  in  toe  court  below 
dismiasing  plaintiff's  bill  aa  to  the  defendant 
Elliott,  with  coata.  On  the  7th  of  NoYero- 
ber.  1888.  the  coata  were  taxed,  and  a  final 
decree,  recitinc  the  aboYe-stated  fact,  with 
others,   was  signed  and   enrolled;  and  on 
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the  Ctli  of  NoTember,  1B90  the  suit  was 
revived  affainst  the  executors  of  said  Elliott, 
and  the  plaintiff  praved  and  was  allowed  an 
appeal  itoxa  said  decree  of  November  7, 
18^,  whereby  his  complaint  was  dismissed. 
That  the  complainant  was  dismissed  by 
the  decree  entered  on  the  25th  of  Septem- 
ber. t8B8,  and  not  by  that  of  November  7, 
1888,  from  which  the  appeal  was  allowed, 
and  that  the  appeal  is  therefore  a  nullity,  is 
apparent  on  the  face  of  the  record ;  and  it 
was  admitted  to  be  so  on  examination  of  the 
record,  when  attention  was  called  to  the  facts 
by  service  of  notice  of  the  motion  to  dis- 
miss the  appeal,  appears  by  the  accompany- 
ing affidavit  of  counsel  who  obtained  its  al- 
lowance. The  affidavit  also  shows  that  he 
obtained  the  allowance,  relying  upon  the 
statement  of  the  clerk  of  the  court  in  July 
previous,  Uiat  the  time  for  appeal  would  ex- 
pire on  said  7th  of  November.  The  question 
therefore  is,  what  costs,  if  any,  have  been 
necessarilv  or  properly  incurred,  with  which 
the  appellant  should  oe  charged. 

This''  appeal  having  been  allowed  during 
the  present  term  of  this  court,  under  the  then 
existing  rules  appellant  had  until  the  next 
term  of  the  couit,  to  which  the  appeal  was 
returnable,  to  file  the  record  here.  It  was 
filed  by  Uie  appellees,  January  12,  1891, 
while  the  former  rules  were  in  force,  and 
printed,  as  stated  in  their  brief  under  the 
practice  authorised  in  3b  parte  RvmcU,  80 
U.  8.  18  Wall.  671  (20 :  684)  ;  nomas  v. 
WoMridge,  90  U.  8.  28  Wall.  288  (28 :  186) ; 
Clark  V.  Haneoek,  94  U.  8.  498  (24 :  146)  ; 
and  they  have  moved  thereupon  to  dismiss 
the  appeal  for  want  of  Jurisdiction.  The 
first  case  cited  simply  established  the  rule 
that  this  may  be  dfone  at  the  term  during 
which  the  appeal  has  been  allowed.  In  the 
last  two  the  motion  was  granted,  but  not 
with  costs.  Under  sec.  7  of  Rule  10  of  this 
court,  in  case  of  reversal,  affirmance  or  dis- 
missal ''with  costs,*  the  amount  of  the  cost 
of  printing  the  record  and  the  clei^'s  fee  are 
to  6e  taxed  to  the  party  against  whom  costs 
are  given.  In  Bratktreet  Ut>,  v.  Higgim,  114 
U.  8.  262  (29 :  176),  on  motion  of  the  defend- 
ant in  error,  the  costs  incident  to  the  print- 
ing of  the  record  on  his  motion  to  dismiss 
the  writ  of  error  for  want  of  Jurisdiction 
were  directed  to  be  charged  against  the  plain- 
tiff in  error.  In  that  case,  however,  the 
Elaintiff  in  error  had  docketed  the  case,  and 
ad  neglected  to  provide  for  the  printing 
when  notified  by  the  clerk  under  sec.  2  or 
the  Rule;  and  furthermore,  the  court  sayi, 
that  "to  get  rid  of  the  writ  and  the  superse- 
deas whioi  had  been  obtained  thereunder,  the 
defendant  in  error  was  compelled  to  come 
to  this  court  and  move  to  dismiss**,  and  **  in 
order  to  present  his  motion  to  dismiss  it  be- 
came necessary  for  him  to  cause  the  record  to 
be  printed."  But  in  the  present  case  there 
was  no  suc^  necessity.  The  appellees  were 
not  compel  led  to  come  to  this  court  The  ap- 
pellant  had  not  docketed  his  case ;  and  the 
allowance  of  his  appeal  did  not  operate  as 
a  supersedeas  in  anv  war,  but  left  the  de- 
cree dismissing  his  bill  in  full  foroe,  and 
operated  in  no  wise  to  the  prejudice  of  the 
appellees.    There  was  therefore  no  occasion 
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for  them  to  bring  the  case  here,  even  haJ 
the  allowance  of  the  appeal  not  been  a  nul- 
lity on  the  face  of  the  papere.    And  it  nuiy 
fairly  be  presumed  that  in  preparing  the 
transcript  of  record  for  this  court,  the  appel- 
lant himself,  by  his  solicitors  or  his  counsel, 
would  have  discovered  the  fact,  so  apparent, 
that  the  appeal  was  a  nullity. 

Furthermore,  even  had  the  motion  to  dis- 
miss been  contested  there  was  no  occasion  to 
brine  up,  and  certainly  no  need  to  print, 
anything  except  what  was  necessary  *'to  in- 
form the  coiurt  of  the  questions  to  be  de- 
cided"— the  appeal,  the  decree  and  the  record 
of  their  entry — certainly  nothing  more  tliao 
is  referred  to  in  the  small  part  of  their  brief, 
"on  the  motion  to  dismiss."  all  of  which 
would  not  have  covered  half  a  dozen  pages. 

The  transcript  of  record,  however,  a* 
brought  up  from  the  circuit  court,  consists  of 
over  nine  hundred  printed  pages,  by  far  the 
greatest  part  of  wnich,  as  particularly  set 
forth  in  the  affidavit  of  counsel,  formed  no 
part  of  the  proofs  on  which  the  case  was  tried 
in  the  court  below.  The  cost  of  printing 
this  whole  matter,  together  with  the  clerk '• 
fees,  as  appellant  is  informed,  is  about 
$8,500;  and  why  it  has  been  printed,  or  for 
what  purpose  it  has  been  brought  here,  tho 
undersigned  are  utterly  unable  even  to  im- 
agine. Even  for  a  trial  "on  the  merits,"  to 
which  nearlv  one  hundred  pages  of  the  brief 
of  counsel  for  appellees,  died  therewith,  ia 
devoted,  it  would  be  utterly  useless,  since 
it  is  not  the  record  on  which  the  case  was 
tried  in  the  court  below,  as  particulsj'ly  set 
forth  in  the  affidavit  of  counsel,  and  shown 
bv  the  exhibits  thereto.  It  cannot  be  for  the 
alternative  purposes  of  the  motion,  since  the 
decree  of  September  25  has  not  been  appealed 
from,  and  even  if  it  had  been,  such  appeal 
could  not  have  been  "taken  for  delay,"  for 
there  being  no  supersedeas  there  was  nothing 
to  delay.  Appellant's  bill  simply  stan«is 
dismissed.  Nor  could  appellant,  an  officer 
of  a  court,  and,  acting  under  its  authority, 
attempting  to  recover  assets  of  a  bankrupt, 
have  any  conceivable  motive  for  delay. 

Through  an  error  into  which  appellant 
was  innocently  misled  he  has  been  deprived 
of  the  benefit  of  an  appeal  taken,  or  at- 
tempted to  be  taken,  in  perfect  good  faith, 
as  an  assignee  in  bankruptcy,  dulv  appointed 
and  qualified ;  and  any  sum  with  which  he 
may  be  charged  as  costs  of  this  motion  would 
simply  be  inflicting  a  penalty  to  that  amount 
upon  the  creditore  whom  he  represents. 

Suggesting,  therefore,  that  this  great  and 
unnecessary  expense,  if  not  fully  explained, 
must  have  been  incurred  in  expectation  of 
charffinff  him  therewith,  and  referring  to  the 
concluding  part  of  sec.  9  of  Rule  10  in  re- 
spect to  an  appellee  who  "shall  hav«  caused 
unnecessary j^arts  of  the  record  to  be  printed, " 
it  is  respectfully  submitted  to  the  court,  that 
the  motion  of  appellees  to  dismiss  this  appeal 
for  want  of  Jurisdiction  should  properly  be 
granted  withoot  costs  to  appellant. 

It  is  proper  to  add  that,  except  the  objec- 
tions interposed  as  set  forth  in  the  affidavit 
of  counsel,  it  is  not  claimed  that  the  tran- 
script of  record  does  not  contain  all  that  is 
contained  in  Sxkibits  A  and  B,  thereto  ap* 
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nded ;  but  that  it  would  be  impossible,  by 

■  flxamination  of  this  transcript,  to  deter- 
fim,  for  any  purpose,  what  portions  thereof 
■d  been  miieA&d.  and  presented  to  the  trial 
Nit  St  the  pleadings  and  proofs  of  the  re- 
peetiTB  partlei.  And  in  Tiew  of  the  certifi- 
iia  of  the  clerk,  it  must  be  presumed  that 
spies  of  these  pleadings  and  proofs  are  not 

■  file  in  his  office.  They  probably  were  not 
Moraed  there  by  Judffe  Wallaoe*  after  his 
Inl  disposition  of  the  case. 

Affidavit  cf  Berberi  B.  Titw. 
"Herbert  B.  Titus,  being  duly  sworn,  says : 
(hit  he  is  an  attomey-at-law,  hayiiu^  an 
Mat  in  the  City  of  New  York,  ana,  as 
mael  for  the  above-named  plaintiff,  took 
he  testimony  herein,  argued  the  case  in  the 
[Mted  States  Circuit  Court  for  the  Southern 
Dtoict  of  Kew  York,  and,  by  request  of 
pliintiff's  solicitors,  prepared  the  papers  and 
Ateined  allowance  of  an  appeal  therefrom 
to  this  court:  that  in  July  last,  before  leav- 
1^  for  his  vacation,  he  sent  by  messenger  a 
Hie  addressed  to  the  clerk  of  said  court, 
iking  when  the  time  for  taking  an  appeal 
Mb  would  expire ;  that  the  note  was  re- 
ined indorsed  in  effect,  and  as  deponent 
iBembers,  in  terms,  as  follows:  "Nov.  7. 
Phil  decree  entered  Nov.  7, 1888,"— and  that 
^reason  of  said  statement,  corroborated  by 
■Mr  parties  interested,  who  said  they  had 
Ihd  so  informed  at  the  clerk's  office,  he 
pntponed  application  for  the  appeal  till 
A»  Ms  return,  and  it  was  allowed  Nov.  6, 


Deponent  further  says  that  after  service 
ton  him  of  the  motion  to  dismiss  said  ap- 

e,  be  examined  for  himself  the  record  of 
deoee  in  said  circuit  court  dismissing 
hi  plaintiff's  bill,  and  found  it  had  been 
■tand  on  the  25th  of  September  instead  of 
hiTtiiodf  November,  1888,  the  docket  entries 
lenof  being  as  follows : 
'Septemb^  25.  Filed  and  entered  decree 
HniiMing  bill  as  to  defendant,  Elliott,  with 


'Xofember7.  Filed  bill  of  costs  and  notice. 
November  7.  Filed  final  record. " 

And  he  also  learned  that  a  transcript  of 
hsieooid  of  said  cause  had  been  certified  to 
Hi  court,  and  on  further  inquiry  that  it  had 
iheady  been  printed;  that  on  examination 
if  the  docket  entries  as  above,  he  saw  at  once 
fe|t  an  error  had  been  committed ;  that  the 
n«U  had  been  allowed  too  late,  and  was 
mfofe  a  nullity;  that  in  this  plaintiff's 
lIleitorB  agreed  with  him,  and  so  informed 
todant*8  counsel  in  New  York. 
Sttpooent  further  says,  that  not  only  was 
•n  no  request  maae  that  the  plaintiff 
oidd  print  the  record,  or  any  part  thereof, 
r  tlie  purposes  of  this  motion,  but  that 
ftiier  dsponent  nor  any  of  his  associates, 

ttflSf  have  informed  him,  had  any  knowl- 

Bthat  such  motion  was  contemplated 
after  service  of  notice  thereof  and  the 
EatiDg  had  been  done ;  and  that  no  copy  of 
I  Imuerf pt  of  record  has  been  served. 
lad  deponent  further  says,  that  an  examin- 
n  now  made  of  said  transcript  as  printed 
^^Utt/em  the  fact,  that  by  far  the  greater  part 
It  im  nuida  up  of  matter  which  formed  no 
t  nf  the  pleading!  and  proofii  on  which 


the  case  was  tried  in  the  court  below,  and 
which  are  hereto  appended  as  Exhibits  A 
and  B,  but  is  made  up  of  all  the  miscellane- 
ous papers  in  the  case,  and  largely  of  docu- 
ments,'and  of  depositions  and  evidence  taken 
in  another  cause,  which,  pursuant  to  stipu- 
lation, were  merely  offered  in  evidence  before 
the  examiner,  in  order  that  such  portions 
thereof  as  either  party  desired  to  use  and  read 
in  evidence  herein  might  be  selected  and 
printed ;  and  such  parts  thereof  only  as  were 
so  selected  and  printed  were  included  in  the 
proofs  of  the  respective  parties  on  which  the 
case  was  tried ;  and  none  of  the  objections, 
interposed  when  such  selections  were  offered 
or  put  in  evidence,  are  here  inserted. 

That  of  the  Rules  of  Practice  of  the  Su- 
preme Court  of  the  District  of  Columbia  thus 
offered  in  Bvidence  and  here  reprinted  in  full 
with  index  to  same,  pages  78  to  177,  only 
three  rules  were  thus  selected  and  printed  at 
pages  17, 18,  of  defendant's  proofs ;  that  of 
the  document  marked  ** Defendant  Elliott's 
Exhibit  F/  and  filling  69  paces,  the  only 
part  put  in  evidence  is  printed  at  pages  68 
to  71  of  defendant's  proofs;  that  of  the 
transcript  of  record  from  this  court  of  the 
cause  of  Hovey  and  DdU  v.  McDonald  and 
White,  pages  617  to  855,  the  only  portion 
selected,  put  in  evidence  and  printed  as 
above  was  the  deposition  of  John  D.  McPher- 
son,  a  part  of  which  was  put  in  evidence  for 
the  plaintiff,  and  for  defendant  Elliott  the 
deposition  entire,  as  shown  by  the  record  at 
bottom  of  page  861,  and  printed  at  page  229 
of  defendant's  proofs ;  that  the  stenographer's 
minutes  of  the  trial  of  the  action  of  JS^wsy 
V.  Elliott  in  the  Superior  Court  of  the  City 
of  New  York,  printed  in  full,  pages  298  to 
421,  were  marked  and  filed  herein  as  **  Ex- 
hibit J"  by  consent,  after  certain  deposi- 
tions contained  therein,  or  some  part  thereof, 
had  been  offered  in  evidence ;  and  that  of  all 
of  said  depositions,  any  part  of  which  were 
offered  in  evidence,  are  elsewhere  printed  in 
full  in  this  record. 

Herbert  B.  Titus. 

Subscribed  and  sworn  to  before  me  this  8d 
day  of  March,  1891. 

Messrs.  Wm,  Q,  Choate  and  John  Selden, 
for  appellees,  as  to  costs  on  motion  to  dis- 
miss or  affirm : 

On  September  25,  1888,  a  decree  was  filed 
and  entered  dismissing  the  bill  as  against 
defendant  El  1  iott.  The  costs  were  thereafter, 
on  November  7,  1888,  taxed  by  the  clerk. 
On  November  6,  1890,  the  action  was  by  order 
revived  as  to  Elliott's  executors.  On  No- 
vember 6  appeal  was,  upon  petition,  allowed 
by  Judge  Brown,  and  citation  issued  and  was 
served  November  7. 

Appellees  then  ordered  transcript  of  record 
prepared  by  the  clerk  of  the  circuit  court, 
and  upon  oDtaining  the  record  filed  it  in  the 
clerk's  office  of  this  court  and  caused  it  to 
be  printed. 

Appellees  then,  on  February  8,  made  and 
scrvea  notice  of  motion,  with  brief,  to  dis- 
miss the  appeal  or  to  affirm  the  decree. 

This  motion  was  made  returnable  on  March 
2,  1891,  and  the  notice  of  motion  with  brief 
was  served  and  service  admitted  by  the  solic- 
itors for  appellant  on  February  8. 
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No  intimation  was  given  to  anyone  by 
•appellant  until  February  27,  1891,  three 
•days  before  the  return  day .  of  the  motion, 
that  the  solicitors  for  appellant  admitted  that 
the  appeal  should  be  aismissed. 

At  that  time  all  the  expenses  of  the  tran- 
•script  and  for  printing  has  been  incurred. 

It  is  conceded  that  it  was  not  discovered 
that  the  appeal  could  not  be  sustained  until 
4ifter  the  service  of  the  brief  of  the  appellees. 

No  Acknowledgment  of  this  discovery 
was  made  until  twenty -four  days  after  the 
service  of  that  brief,  and  the  motion  in  re- 
spect of  costs  was  delayed  until  after  the 
submission  of  the  motion  to  dismiss  or  affirm. 

A  transcript  of  the  record  below  was  neces- 
sary for  the  presentation  of  the  motions. 
The  clerk  of  the  circuit  court  was  not  au- 
thorized to  impair  or  to  vary  the  contents 
•of  that  record. 

BedMdY.  Parkt,  180X1.  8.  524  (82:  1053). 

And  it  was  quite  immaterial  that  the  record 
was  to  be  filed  by  the  appellees,  and  not  by 
the  appellant. 

Smith  V.  Clark,  68  U.  8.  12  How.  22  (18 : 
•876). 

The  contention  of  the  appellant,  that  the 
record  contains  matter  whidi  was  not  before 
the  court  below,  might  readily  be  answered 
by  denying  his  right  to  challenge  the  verity 
•oi  the  record  as  certified  by  the  clerk. 

mtdffim  V.  Kemp,  59  U.  8.    18  How.  584 
(15:  612). 

But  the  contention  is  wholly  unfounded  in 
-fact.  The  extensive  transcripts  of  the  two 
records  inserted  in  the  present  record  were, 
in  print,  and  in  their  entireties,  placed  in 
•evidence  by  Phelps  himself,  as  his  Exhibits 
D  and  F.  The  rules  of  the  Supreme  Court 
•of  the  District  of  Columbia  were  also  put 
in  evidence,  in  print. 

Mr.  Titus  was  of  counsel,  but  not  one  of 
the  solicitors,  of  the  complainant  below. 

There  is  no  affidavit  to  the  effect  that  the 
•solicitors  of  Phelps  supposed  the  .final  de- 
cree to  have  been  entered  as  late  as  November 

7,  1888. 

It  can  never  be  successfully  contended,  in 
4his  court,  that  counsel  may  renounce  all 
personal  attention  to  the  recora  and  rely  with 
impunity  upon  the  statements,  acts  of  opin- 
ions of  uie  clerks  below. 

mehard9(m  v.  Qreen,  180  U.  8.  118  (82 : 
«74). 

The  principle  upon  which  costs  are  allowed 
in  this  court,  upon  dismissals  for  want  of 
Jurisdiction,  is  that  the  riffht  to  determine 
the  motion  to  dismiss  implies  also  the  right 
to  determine  the  costs  which  are  incident  to 
tlie  motion  {BradUreei  Co,  v.  ffiggim,  114  U. 

8.  264  (29 :  176)  ;  but,  for  the  discouragement 
of  vexatious  appeals  and  writs  of  error,  this 
•court  has  authorised  a  motion  to  affirm  to  be 
united  as  an  incident  to  any  motion  to  dis- 
tniss.  Where,  in  good  faith,  the  record  has 
been  printed  for  the  presentation  of  both 
Aiutions,  this  court,  upon  granting  the  mo- 
tion to  dismiss,  must  either  allow  to  the  pre- 
vailing party  the  cost  of  printing  ibe  whole 
record  or  limit  his  reimbursement  to  the  cost 
incurred  in  printing  so  much  of  the  recoid 
4is  was  necessary  for  the  determination  of  the 
motion  to  dismiss. 
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The  power  of  the  court  to  allow  the  em 
of  printing  the  whole  reocnti,  upoo  Ikil* 
lowance  of  a  motion  to  dismiss,  with  wUA 
has  been  united  a  motion  to  aflhrm,  voili 
seem  to  be  salutary  and  undoabted. 

The  0th  subdivision  of  Rule  10,  tarn 
which  the  appellant  reliea,  is  permiiniiL 
and  not  mandatory,  as  to  the  destgDatios  i 
the  parts  of  the  transcript  to  be  priotBCL 

A  trustee,  an  executor,  administnoor  or  as- 
signee in  bankruptcy,  when  institudag  m 
defending  against  strangers  any  liUgatifls  ii 
equity,  is  subject  to  the  same  responaibil!^ 
and  entitled  to  the  same  benefits,  aa  to  eori^ 
as  if  he  appeared  in  hia  penooal  capadtr. 
The  decree  against  him  for  ooats  is  to  at 
satisfied  de  bants  propriii. 

2  Dan.  Ch.  Pr.  (6th  Am.  ed.)  Ittl 
GeHiflcaU  cf  the  CUriL 

United  8tates  of  America*      2 
8outhen  District  of  New  York,   j 

I,  John  A.  Shields.  Clerk  of  tiia  CIradI 
0)urt  of  the  United  States  for  the  Sontkn 
District  of  New  York,  do  hereby  oert^r  Art 
the  **  Rules  of  Practice  of  the  Supreme  OmbI 
of  the  District  of  Columbia,*  cootdned  la 
the  record  in  the  above-entitled  salt*  tnaa* 
mitted  by  me  to  the  Supreme  Court  of  tha 
United  States,  is  filed  in  this  action  M*Mtf 
Elliott  Ex.  A,  Marah  25,  1887,  J.  ▲.  &, 
Ex'r,**  and  is  a  printed  book. 

That  there  is  nothing  to  indicsle  <■  aril 
exhibit  what  portions  (»  said  book  wsnacii- 
ally  offered  in  evidence,  and  that  tiia  tritf^ 
it  was  therefore  returned  In  its  aatbatf,  m 
filed. 

That  the  exhibit  marked  "Dells'  B1M 
Exhibit  F,  March  25,  1887,  J.  A.  &,  MiX* 
is  a  single  document  containing  sevcnl  4^ 
positions,  and  is  filed,  and  then  is  '^ 
thereon  to  indicate  whatxKVtiooa,  tf  ] 
the  whole,  were  read  in  evidence. 

I  further  certify  that  the  same  is  tnM  af 
the  record  in  the  cause  of  Acqr  tmi  IM 


T.  McDonald  and  White,  whidi  'is  a  atatit 
printed  document ;  and  I  farther  ceitliy  tEn 
all  of  the  exhibits  in  said  caoae  wwaictiBMl 
in  their  entirety  in  the  transcript  of  thi  lae- 
ord  in  this  caoae. 

In  testimony  whereof  I  hKf  hawosle  Ml 
my  hand,  and  affixed  the  seal  of  said  eooi 
at  the  City  of  New  Twk,  in  the  diilikl 
and  circuit  above  named,  thia  11th  d^  ' 
March,  in  the  year  of  our  LonI  om  thoMMi 
eight  hundred  and  ninety-one,  sad  of  oar  to- 
dependence  the  one  hundred  and  fiftaaalfc 
(Seal)  John  A.  ShieMa^  CM 

Mr,   Edtoard  Lander,    for    appellaai  Ii 
reply  to  appellees  on  motion  m  to 


What  waa  before  appeient  is  now  ad»IMt^ 
that  the  record  waa  broo^t  hen  sad  yrijiri 
to  present  the  "  merits  «r  the  — ' — ""* 
and  not  for  the  purpose  of  the 
miss,  but  of  the  motion  le  aJ 
claim  that  appellant  ahoald  be 
its  cost  ss  incident  to  thp  aietlon  to 
is  put  upon  the  groand  of  the  ri|^  <t  J* 
appellee  to  unite  the  two  motloes.   ^  ^  '^ 


very  motion  to  afflnn  Implies  JwMMi* 
of  the  cause,  the  ooals  Inddent  le  whhh^ 
''cosU  of  the  suit,*  which  thU  eo«t  oM* 
allow  on  diamiaaal  for  want  of  JuilaJWrtW 
but  only,  in  ita  discretion,  the  'eeito  flf  ^ 
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iiiottoo  to  dismlji.''  Bradiirmt  0$.  t.  Be- 
gins, 114  U.  8.  2112  (M:  176). 

Tbe  two  motions  are  not  properlj  iinit«d ; 
OD  a  motion  to  dltmiat  for  want  of  Jnritdic- 
tion  became  tbe  appeal  was  allowed  too  late, 
an  appellee,  on  denial  of  tbat  motion,  can- 
not, by  reason  thereof,  require  tbe  court  to 
hear  and  determine  tbe  case  on  the  merits, 
not  onlj  in  adTanoe  of  its  time  but  before 
the  term  to  which  it  is  returnable. 

Furthermore,  it  is  nowhere  claimed  nor 
•▼en  suggested  that  the  appeal  "was  mani- 
festly taken  for  delay  only**— the  stated 
mrand  of  the  motion  to  affirm.  Itoould  not 
be  so  claimed,  there  being  no  supenedeas 
nod  nothinf  to  delay,  and  especially  in  face 
of  a  brief  of  ninety-seren  pages  "on  the 
merits,"  and  of  the  record,  whose  magnitude 
it  is  attempted  to  Justify  as  being  necessary 
to  a  proper  consideration  of  that  motion. 

But  had  an  appeal  been  really  "taken"  to 
this  court  by  appellant,  so  as  to  Justify  the 
nppellees  in  claiming  the  right  to  a  present 
hearing  on  tbe  merits?  The  appeal  had  mere- 
ly been  allowed  by  the  court  below;  but 
under  tbe  rule  then  fn  force  it  was  not  return- 
able to  this  court  until  the  second  Monday 
io  October  next,  at  which  time  the  appellees 
had  been  cited  to  appear.  And  under  the 
new  rule  appellant  nad  thir^  days  after  its 
adoption  to  file  tbe  record.  But  the  appel- 
lees had  filed  here  and  printed  this  record 
before  the  new  rule  was  promulgated,  and 
not  for  the  purpose  of  the  motion  to  dismiss, 
but  for  the  admitted  altematiye  purpose  of 
a  present  hearing  and  determination  *^od  tbe 
merits,"  under  the  guise  of  a  motion  to 
** affirm."  Whatever  costs  are  connected 
therewith  are,  of  course,  incident  to  this  mo- 
tion only.  It  is  therefore  respectfully  sub- 
mitted that  neither  this  motion  nor  its  costs 
are  properly  incident  or  charffeable  to  Uie 
motion  to  aismiss  for  want  of  Jurisdiction. 


Par  Cwsiaais 

Dimimtd  with  rotU,  tae§pi  tk$  cMt  pf  print- 
img  tk$  resmi  amd  tk$  eUrk'Bfm  in  cm^nMli^n 


SHIBUTA  JUOIRO,  A^.. 

AUGUSTUS  A.  BRUSH,  Agent  and  War- 
den  of  Snio  Simo  Pbiboiv,  m  thb  Stat* 
or  New  Tobk. 

(flee  Mem.  B0port«r*B  ed.  UO  U.  8.  S8D 

Et  porU  KmnmUr,  1S$  U.8.  486(^4:  S19UM 

lowed, 

Juslro.  seotenoed  to  death  by  elecUiuUj  to  New 
York,  petldooed  tbe  United  States  oireutt  oourt 
for  a  writ  of  hsbees  oorpus  to  Inqatre  Into  the 
eaose  of  bis  taprlBOoaeot,  which  tbe  latter  ooort 
denied,  and  this  eourt  afflmw  the  deoWoo,  on  the 
aothorttf  of  Mb  pmrU  KmrnwOtr.  ISi  U.  &  4SI 
0k  tUfk 

[NalSOai 

Jbrptttd  1909.  MI,  iS90.    Ihdded  N09.  $4,  1890, 


Nonu— IThsa  hohscM  aorpM  mav  u 
aeC  and  fr^m  ishdC  eoarft,  and  by 


United 


may  hi  InoiKrid  Into  by  wrtt  c/,  see  note  to 


141  u.a. 


T.  Hamilton,!: Ml 
sayhs  considsiTMl  oa 
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APPEAL  from  a  decree  of  the  Circuit  Cotiit 
of  tbe  United  States  for  the  Southern  Dis- 
trict of  New  York  denying  a  writ  of  habeas 
corpus  to  leguirs  the  Wsrden  of  Sing  Sinf 
State  Prison  fii  the  State  of  New  Torfc  to  pro- 
duce the  bodj  of  Shibuya  Jociro,  imprisoned 
under  sentence  of  death  for  the  crime  of  mur- 
der, and  for  the  purposs  of  inquiring  Into  the 
csuse  of  Us  imprisonment    A/lrmed, 

On  September  10, 1800,  the  following  peti- 
tion wss  presented  to  the  united  States  Circuit 
Court  for  the  Southern  District  of  New  Tork« 
to  wit: 

"  To  the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
Torfc: 

The  petition  of  Shibuya  Juglro,  br  Boger 
M.  Sherman,  bis  attorney.  respectfulW  shows 
untoyour  honors  that  he  is  an  alien  friend  of 
the  united  States,  a  subject  of  the  Emperor  of 
Japan,  and  that  he  is  unlawfully  imprisoned 
and  restrained  of  his  liberty,  contrary  to  biw 
and  In  Tlolatlon  of  the  sixth  article  and  of  the 
14tb  Amendment  of  the  Constitution  of  the 
United  Sutes,  by  Augustus  A.  Brush,  who  is 
a  citisen  of  the  State  of  New  York,  as  agent 
and  warden  of  tbe  State  Prtson  of  the  State  of 
New  York,  at  Sfaig  Sing,  in  the  Southern  Dis- 
trict of  New  York. 

"  The  facts  concerning  the  detention  of  Tour 
petitioner  and  tbe  claim  or  autboritT  by  rirtue 
of  which  he  is  so  detained  sre  ss  follows: 

"Your  petitioner  was  cooTicted  bv  tbe  name 
of  Scbihiok  Jugi^,  in  tbe  Court  of  Oyer  and 
Terminer  in  the  Countr  of  New  York,  00  or 
about  December  16,  1889,  of  the  crime  of  mur- 
der, committed,  as  was  alleged,  on  or  about 
November  lOtb,  1889,  and  was  sentenced  t>y 
said  court  to  be  kept  in  solitary  confinement  at 
said  prison  until  be  should  be  put  to  death  by 
said  Warden,  and  tbat  said  Warden  should 
cause  to  pass  through  bis  body  a  current  of 
electricity  of  suffldent  intensity  to  cause  death, 
and  that  the  application  of  such  current  should 
be  contlnned  until  he  should  be  dead.  Said 
sentence  was  appointed  to  be  carried  out  in  the 
week  commencing  February  8,  1890;  tbat  said 
warden  threatens  to  keep  nim  in  solitnry  cou- 
flnement  under  said  sentence  untU  said  court 
Issues  a  new  warrant  under  ssid  sentence  and 
eonvictlon,  fljdng  a  time  for  the  eiecuUon  of 
said  sentence,  pursuant  to  section  4  of  the  Act 
of  June  4th,  1888.  chap.  489  of  the  Uws  of 
New  Ytfffc,  and  then  to  put  him  to  death  as 
aforesaid  at  the  time  so  fixed. 

"  But  now  so  it  Is.  may  it  please  your  honors, 
tbat  the  State  of  New  York,  Its  oflScers  and 
agents,  hsTe  In  their  possession  or  control  for 
that  purpose  only  certain  dynamo^electric  ma- 
chines by  which  can  be  generated  no  contin- 
uous current  of  electricity,  but  only  an  infinite 
number  of  distinct  and  entirely  discontinued 
currents;  that  the  use  of  such  machine  cannot 
cause  10  pass  through  the  bunum  body  a  cur- 
rent suffldent  to  cause  death  by  Its  InteosItT, 
but  that  the  use  thereof  wfll  cause  an  InilnUe 
number  of  discontinued  currents  to  pass 
throu^  his  body  with  the  result  thst  be  will 
be  carbonind  from  the  surfsce  of  bis  body  la 
until  he  shall  yiskl  up  bis  Hfe  ss  the  result  of 
fiendish  and  inexpressible  torture.  Your  petf- 
tkwer  further  alleM  that  said  machines  are 
oonstmclsd  only  for  oonmerdal  purposes  for 
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the  ffeneration  of  electricity  for  the  production 
of  electric  ligbt;  tliat  they  can  generate  a  nor 
mal  force,  expressed  in  volts,  of  only  1,050 
volts;  that  such  force  is  adequate  to  immedi- 
ately overcome  the  resistance  of  a  body,  ex- 
pressed in  ohms,  of  only  23,100  ohms,  and  only 
upon  a  human  body  of  that  resistance  can  said 
machine  inflict  instant  death;  that  while  t*he 
application  of  the  force  from  said  machines  to 
petitioner's  body  would  kill  him  that  result 
would  only  follow  the  reduction  of  his  resist- 
ance gradually,  while  he  would  meantime  be 
slowly  torture:!  and  consumed  by  heat  and  put 
in  exquisite  anguish  by  incessantly  repeated 
shocks  of  his  entire  nervous  organization;  that 
whether  or  not  he  would  be  unconscious  during 
these  tortures  would  depend  upon  his  ability  to 
endure  pain,  but  that  if  be  should  be  uncon- 
scious it  would  be  because  he  would  be  unable 
to  endure  the  torture  and  not  because  the  cen- 
tres of  nerve  sensation  would  be  destroyed  or 
because  of  instantaneous  death.  The  machine 
and  processes  held  out,  threatened,  and  which 
only  the  said  State,  its  officers  and  agents,  have 
within  their  power  or  intend  to  use  are  entirely 
incapable  of  producing  any  other  or  different 
result,  your  petitioner's  electrical  resistance  ex- 
ceeding 500,000  ohms. 

"Your  petitioner  further  alleges  that  no  other 
means  of  artificially  generating  electricity  now 
known  can  produce  any  other  or  different  re- 
sult; that  the  State,  its  officers  and  agents,  can- 
not purchase  or  procure  license  to  use  any  other 
dynamo-electric  machines,  and  cannot  man- 
ufacture such  machines,  which  are  protected 
bv  letters- patent  of  the  United  States;  that  no 
adequate  machines  are  made  or  can  be  made  for 
the  generation  of  an  adequate  current,  such  as 
Is  by  said  sentence  prescribed.  It  is  therefore 
Dot  i>06sible  to  apply  a  current  of  electricity  to 
the  vital  parts  or  petitioner's  body  imder  such 
conditions  or  in  Uie  manner  contemplated  by 
the  said  Statute  of  the  State  of  New  York,  and 
said  State,  its  agents  and  officers,  threaten  and 
intend  to  so  apply  such  currents  in  confijet  with 
said  Statute,  aa  to  torture  vour  petitioner,  or 
else  perpetually  to  keep  him  in  solitary  oon- 
flnement  without  authority  of  law. 

"Your  petitioner  is  protected  by  the  pro- 
visions ^of  the  treaties  between  the  Emperor  of 
Japan  and  the  United  States  from  the  wrongs 
and  injuries  aforesaid. 

"  Your  petitioner  therefore  charges  that  the 
State  of  New  York,  its  officers  and  agents,  keep 
him  in  custody  in  violation  of  the  sixth  article 
of  the  Constitution  of  the  United  States,  of  the 
14th  Amendment  thereof,  and  without  due 
process  of  law. 

"Your  petitioner  therefore  prays  that  this 
honorable  court  do  forthwith  issue  the  writ  of 
habeas  corpus  to  the  said  Augustus  A.  Brush, 
Agent  and  Warden,  requiring  him  to  produce 
the  body  of  said  petitioner  before  this  court  at 
some  time  to  be  designated  in  said  writ,  there 
to  abide  what  shall  be  awarded  by  said  court 
in  the  premises,  and  at  the  same  time  he  prays 
your  honors  to  issue  out  of  said  court  the  writ 
of  certiorari  to  the  said  court  of  oyer  and  ter- 
miner in  said  county  and  the  clerk  thereof, 
commanding  it  or  him  forthwith  to  certify  to 
said  circuit  court  of  the  United  States  true 
copies  of  the  indictment,  record,  orders  and 
commitments  in  said  court  remaining  under  or 
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by  virtue  of  which  said  petftkuMr  imovd^ 
prived  of  his  liberty  by  authority  of  that  coot 

"  Roger  M.  Sbermia, 
"  Attornen^  for  FetUioBK 

"County  of  New  York  i  ml 

"Roger  M.  Sherman,  being  doly  swon,  mjt 
that  he  is  authorized  by  said  Shftraya  Jopra, 
the  peUtioner,  to  make  the  foreedng  petiuoa^ 
that  he  has  read  the  same  and  knows  iti  ooi- 
tents,  and  that  the  same  is  true  to  his  ksovl- 
edge,  information  and  belief. 

"Roger  M.  Sbermia. 

"  Sworn  to  before  me  tlus  4th  day  d  8e^ 
tember,  1890. 

"(Seal)  Alex.  Gilchrist, 

"  Notary  Public,  Eines  ft  N.  Y.  Oa* 

The  drcuit  court  denied  the  slid  petidoi 
by  the  following  decree : 

"At  a  stated  term  of  the  CttoOt  Ooortrf 
the  United  States  for  the  Southern  DiOrict  rf 
New  York,  held  in  the  City  of  New  Yort.  m 
the  12th  day  of  September,  1800. 

"Present:  Bon.K,  Henry  Laoomhe,  CiiGalt 
Judge. 

"  Ett  parte  Shibupa  Jugir$. 

"A  petition  on  behalf  of  Shibuvi  Jofkii^ t 
subject  of  the  Emperor  of  Japan,  haviu  bn 
duly  presented  to  this  court  for  a  writ  of  Uw 
corpus  to  inquire  Into  the  cause  of  hiidBla* 
tion  at  Sing  Sin^  Prison,  in  Che  Southen  Di»- 
trict  of  New  York,  by  Augustus  A.  Brak 
Esauire,  Agent  and  Warden  of  said  Prim,* 
said  petitioner,  and  for  relief  in  the  piariH^ 
now,  on  reading  and  filing  said  pento,  ■! 
after  hearing  Roger  M.  Shermaii,  Bbq^  €8i^ 
sel  for  said  petitioner,  it  is, 

"  Ordered  that  the  prayer  of  aald  petidoi  H 
and  the  same  hereby  is,  in  all  Ihiiigs  dtMr 

From  that  decree  an  appeal  wm  tAoi  l» 
this  court 

Mr.  RoMT  M.  Sherasan,  Idr  SMcOHlt 

The  machine  which  the  State  of  llew  ToA 
threatens  to  use  will  not  produce  instrntsMOM 
or  painless  death,  but  wfll  dow^  rmK  W 
death. 

This  gradual  burning  at  the  wirs^  tasind  d 


the  stake,  is  a  refinement  upon  all  the  cnriV 
which  the  civflized  advocate  of  capital  pal» 
ment  or  the  vindictive  iobunuinity  of  ■ 
has  ever  devised. 

The  petition  below  tendered  pioof  of 
facts. 

The  learned  circuit  Judge  nplled:  TM 
punishment  is  in  accordance  witt  tiM  toai  ^ 
the  New  York  SUtute  upon  tte  waAaiKjd 
Eemmler'i  Cote,  186  U.  8.  486  94:Ufi 

The  question  here  concenw  tka  mttk  li 
which  the  Sute  of  N«>w  Yofk  tki 
with  Jugbro  under  a  conatmclionof 
The  Statute  may  be  withool 

State,  its  officers  and  agents^  majT  eoi _ 

the  prohibition  of  the  Ooorttatfta,  ii  ii  it  * 
ministration. 

Bx parte  Virginia.  100  U.  &  tl7(K:M 

The  constructioo  placed  upon  the  8MMb  »*< 
as  much  a  part  of  the  Statute  as  the  Int 

Dtmglam  v.  ChuniM  ^  FiH.  101  U.  & 
(25: 971):  OhriUg  ▼.  Brbfgem,  71  U.  &  41^1 

208(18:884);fi»«IByT.  <?icy,MlT.ail ' 

867  (6: 496). 

The  Statute  was  suatelued  hy  Ike 
apoeals  in  Ktmmler'^  0am  open  tit 
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Imlamd  t.  Cxmtral  Natiohal  Bake  or  tub  Citt  of  Nkw  Tokk. 


that  the  mode  of  execation  is  not  cniel,  be> 
cause,  upon  the  eyidenoe  there  adduced,  "the 
•ppHcfltloo  of  electiidtj  to  the  Wtal  pcrtt  of 
the  human  bodjr,  under  iuch  conditiona  and 
!d  the  manner  contemplated  bj  the  Statute, 
must  result  In  instantaneous  and  consequently 
In  painless  deaUi." 

BtopU  ▼.  JhinUm,  IIW  N.  T.  579. 

The  means  now  akwut  to  be  employed  here 
are  not  capable  of  that  effect  The  threatened 
infliction  contrayenes  the  express  command  of 
the  Statute. 

The  instant  deprivation  of  Ufe  caused  by  the 
lightning  was  contemplated  by  the  law- 
nuJiers. 

We  insist  that  we  should  be  permitted  to 
■how  what  occurred  in  Eemmlers  execution. 

Can  the  State  of  New  York,  under  that 
SUtute,  imprison  for  liferi 

Trade  Mark  0am,  100  U.  8.  W  (26:S58); 
Attm  ▼.  Louiiiana,  108  U.  8.  84  (96: 819); 
Virginia  Cbupom  Oaeu,  114  U.  8. 804  (20: 197); 
LougUm  ▼.  Fik§  (kmnty,  101 U.  8.  687(25:971). 

The  decision  of  the  Court  of  Appeals  In 
Kemmler's  case  to  no  bar  to  this  petition.  The 
doctrine  of  tiart  deei$i$  does  not  apply. 

Uhdiop  Y.  Lindsay.  47  Ind.  286 ;  Bifdnor  t. 
GaMCoiffns,  11  Tex.  455 ;  Bakm'  t.  LariUard,  4 
K.  T.  961;  Botm  t.  Awirs.  80  Miss.  256;  Bane 
T.  Wiek,  6  Ohio  8t  18;  KneOand  t.  MUwaukee, 
15  Wis.  691;  WiUie  t.  Owen,  48  Tex.  48;  Bb 
parte  Bo^inetm,  6  McLean.  860:  Lea  y.  White, 
4  Sneed,  78:  m  parU  Ring,  98  Cal.  947  ;  B0 
Ouriey,  84  Iowa,  184;  Hammond  y.  Beopte,  89 
m.  446;  MePMand  w.  Joknean^  Tex.  105 ; 
Me  parte  Lawrence,  5  Binn.  804;  A  parte 
OampbeU,  90  Ala.  89. 

The  rule  etare  dedtie  cannot  be  applied  to 
abut  out  advanced  knowledge. 

San  Franeieeo  t.  Spring  VoIUm  Water  Wcrke, 
48  Cal.  509;  MeF^land  ▼.  Pieo,  8  Cal.  681; 
OaUender  ▼.  Ksgetone  Mut  L.  /ns.  Cb.  98  Pa. 
474. 

The  question  of  !con8titutiona]lty  Is  here  an 
open  and  oriffinal  question. 

The  questton  in  tlie  circuit  court  upon  the 
eridence  now  tendered  k  ree  nota, 

Loring  ▼.  Manh,  9  Qlfl.  469;  Neal  y.  Often, 
1  McLean.  18;  Beaee  t.  Feek^  59  U.  8. 18  How. 
696  (15: 590). 

Upon  a  question  of  conflict  with  the  Inderal 
Constitution  the  case  of  Pe^flU  y.  Dunton,  119 
N.  T.  579,  Is  not  authority  here. 

LtmieeiUedy,  B.  Oa.  ▼.  Ihiimer,  109  U.  8. 
956  (97:99^:  Bute  t.  Mueeatine,  75  U.  8.  8 
WalL  589  (19: 493);  Dovglaee  y.  Pike  County, 
101  U.  8.  687  ^:  971);  Burgeee  y.  Sdigman, 
107  U.  8.  88  (97:865):  Odpecke  y.  Duim^e,  68 
U.  8.  1  Wan.  906  (17: 525). 

Hr.  ChnrlM  F.  Tabor,  Atty-Oen,  of 
New  York,  for  appellee: 

The  allowaooe  of  the  writ  of  habeas  corpus 
was  not  a  matter  of  right  but  rested  to  a  great 
extent  In  the  discretion  of  the  court. 

Oe  garte  MUUgan,  71  U.  8.  4  Waa  9  (18: 
981);  Be  Boower,  80  Fed,  Rep.  61;  Ex  parte 
BeyaU,  117  U.  8.  959, 258  (29:871, 879);  B»parU 
Terrp.  198  U.  a  989,  801,  809(89:405.407, 
408k 

The  writ  of  habeas  corpus  cannot  ba  con- 
Ycrtad  Into  a  writ  of  error  by  which  the  jodc- 
menl  of  the  courts  of  the  State  of  New  x  on 
passing  the  sentence  can  ba  rsYlewed. 


^  parte  TarhraugK  110  U.  8.  651  (28:274); 
BsparU  Siebotd,  100  U.  8.  871.  875  (21:717, 
718);  Be  Cay,  127  U.  8.  781  (82;  274);  Be  Lane, 
185  U.  8.  446  (84: 221);  Cuddy,  Petitioner,  181 
U.  8.  286  (84: 157) 

The  decision  of  the  New  York  state  courts, 
sustaining  the  Yalidity  of  the  Act  under  the 
state  constitution,  was  not  re-examinable  here. 

BeKemmler,  186  U.  8.  447(84:524). 

At  Ourlamt 

Decree  aMrmed  with  eoete  on  the  authority  of 
the  case  of  Bt  parte  Kemmler,  186  U.  &  486 
[84: 519] 


WARREN  LELAND,  Jr.,  P^.  in  Err.. 

e. 

CENTRAL  NATIONAL  BANK  OF  THE 
CITY  OP  NEW  YORK, 


SAME,  Appt,  t.  SAME, 
ee  Mem.  Beporter*s  ed.  140  U.  8.607.) 

A  jodgmeot  f6r  tb«  amoont  of  promlnory  ootes 
and  a  decree  of  toreolosore  of  morttfage,  the 
oases  bsTlDg  heeo  tried  together  hy  the  ooiui 
without  a  jury,  1^  stipulation,  where  there  was 
no  blU  ot  exceptions  and  no  ruliogs  excepted  to, 
and  the  SMigameot  of  errors  Is  only  as  to  the 
findings  of  faot.  afflrmed  with  costs  and  interest. 
[Noa.  260,  961.] 

Decided  March  g$,  1891. 

rr  ERROR  the  first  of  aboTe  cases  to  the 
Circuit  Court  of  the  United  Stales  for  the 
District  of  New  Jersey  to  review  a  judgment 
in  faTor  of  the  Ontral  National  Bank,  piflntiff, 
agirfart  defendant  for  $7,029.58.  Aflrmsd, 
A  PPEAL  in  the  second  of  aboTe  cases  from 
A  a  decree  of  the  Circuit  Court  of  the  United 
SUtes  for  the  District  of  New  Jersey.  4f- 
firmed. 

These  suits  were  commenced  In  the  state 
courts  of  New  Jersey  and  removed  by  defend* 
ant  into  the  Circuit  Court  of  the  United  States 
for  the  District  of  New  Jersey. 

The  first  suit  was  to  recover  the  amount  of 
three  promissory  notes  made  by  LeIand  to 
one  Fitch  and  held  by  the  Bank  as  transferee. 

The  second  suit  was  in  equity  for  the  foro- 
dosure  of  a  mortgage  given  to  said  Fitch  and 
assigned  to  said  Bank,  as  security  for  the  pay- 
ment of  the  notes.  LeIand  pleaded  payment 
In  full  of  the  note  and  claimed  In  Its  pleadings 
that  satisfaction  in  full  of  the  mortgage  had 
been  made  to  the  mortgagee  the  prior  holder 
of  the  mortgage.  It  was  stipulsted  snd  agreed 
that  both  suits  should  be  heard  together  aaooe 
suit  before  the  court  without  a  Jury  and  upon 
the  same  evidence.  The  cases  were  so  hnird 
and  determined.  All  the  evidence  wsa  taken 
before  a  notarr  public,  and  objections  made 
and  entered  before  the  notary  and  the  evidence 
filed  with  the  clerk.  The  testimony  was  read 
before  the  ooort,  aa  so  taken.  No  objectioo 
was  made  befon  the  court  to  any  part  of  it, 
no  rulinc  made  by  the  court,  and  no  ezceptiona 
taken.  In  the  suit  In  equttr  It  was  decreed 
that  the  complainant  la  entitled  to  a  decree  aa 
prayed  for,  the  payment  thereof  to  be  credited 
00  the  Judgmem  la  the  action  at  law  aforesskl, 
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and  the  paymcDt  of  said  iadgmeot  to  operate 
as  a  satisfaction  of  said  decree.  There  is  no 
bill  of  exceptions  filed  or  brought  up  with  tbe 
writ  of  error  in  the  action  at  law.  An  assign- 
ment of  errors  was  filed  relating  entirely  to  er- 
rors in  the  findings  of  fact. 

MesiTB.  Robert  Allen,  Jr.,  and  S.  L.  Hillier, 
for  appellant  and  plaintiff  in  error: 

A  bill  of  exceptions  is  unknown  to  chancery 
practice. 

J^(nTf  Y.  Storif,  87  U.  8.  12  Pet.  889  (0: 1106); 
Weenu  ▼.  Oeorffe,  64  U.  8.  18  How.  100  (14: 
108). 

The  object  of  tbe  bill  of  exceptions  is  to 
make  matter  of  record  what  woula  not  other- 
wise appear  as  sucb,  and  no  bill  is  necessary 
where  the  error  alleged  is  apparent  upon  the 
record. 

9uydam  v.  WUliammm,  61  U.  8.  20  How.  427 
a6:978);  Ttmng  y.  Martin,  75  U.  8.  8  Wall 
854,  858  (19: 418,  419). 

No  bill  of  exceptions  is  necessary  where  the 
error  alleged  is  apparent  upon  tbe  record. 

Act  of  Congress,  March  8,  1865;  Minor  ▼. 
TiUotson,  42  U.  8.  1  How.  287  (11: 184);  Amorp 
T.  Amory,  91  U.  8.  857  (28: 486);  Crane  Iron 
Oo.  V.  Hoayland,  108  U.  8.  5  (27:680);  Prentice 
Y.  Steams,  118  U.  8.  485  (28: 1059). 

One  who  takes  a  note  aiter  due,  takes  it  sub- 
ject to  all  defenses  existing  against  it  in  the 
hands  of  the  bolder  when  due,  or  at  any  time. 

WiUiame  y.  Matthetee,  8  Cow.  252;  Jonee  t. 
CanoeU,  8  Johns.  Cas.  ^;  Lannng  y.  LanHng, 
8  Johns.  454;  DeMott  y.  JStarkey,  8  Barb.  Ch. 
408, 5  L.  ed.  950;  Reed  y.  Warner,  5  Paige,  650, 
aL.ed.  869. 

Receiving  a  note  for  a  precedent  debt  is  not 
receiviog  it  for  value,  witbin  mercantile  uaajge, 
so  as  to  protect  the  holder  against  a  prior  equity. 

Bank  cf  St.  Albane  v.  OHlHand,  28  Wend. 
811;  8maU  v.  Smiih,  1  Denio,  588:  StewoH  y. 
8maU,  2  Barb.  559;  8pear  v.  Myere,  6  Barb.  445; 
Roea  Y.  Brother  eon,  10  Wend.  86;  Smith  y.  Van 
Loan,  16  Wend.  ^9\Stalkar  Y.MeDanatd,  6 
Hill,  98;  Fumiee  v.  QUehriei,  1 8andf.  58;  ^r< 
Y.  Palmer,  12  Wend.  528;  Manhattan  Oo.  v. 
Reynolds,  2  Hill,  140;  Little  y.  Ckwper,  11  N.  J. 
£q.  224;  Cumberland  Bank  y.  Hand,  18  N.  J. 
L.222. 

On  tbe  foreclosure  of  a  mortgage  by  tbe  as- 
signee a  debt  due  from  the  mortgagee  to  Uie 
mortgagor  before  tbe  assignment  may  be  set  off 
against  the  mortgage  debt. 

Rosefoelt  v.  Bank  qf  Niagara,  Hopk.  Cb.  579, 
2  L.  ed.  580,  9  Cow.  409. 

The  record  shows  that  the  Bank  had  notice 
of  Fitch's  indebtedness  to  defendant  Leland. 

Mr.  John  Linn,  for  defendant  in  error  and 
appellee: 

On  tbe  hearing  tbe  testimony  was  all  read. 
No  objection  was  made  before  tbe  court  to  any 
part  of  it,  no  ruling  made  by  tbe  court,  and  of 
course  no  exceptions  taken. 

There  is  no  bill  of  exceptions  filed  or  brougbt 
op  with  tbe  writ  of  error  in  the  action  at  law. 

Although  there  is  no  bill  of  exceptions,  there 
bas  been  filed  in  this  court  an  aisignmeiit  of 
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errors,  which  relate  entiiely  to  crron  it  fhi 
finding:  of  the  facts. 

8ucb  being  the  condition  of  thJi  caai^i»nl> 
ing  of  the  ooon  in  the  progiesi  of  the  tdil  i( 
the  cause  having  been  exacted  to  al  thetiMt 
no  bill  of  exceptions  having  been  pnpand  or 
presented  to  the  court,  none  having  tas  Ml 
up  with  the  record  here,  and  the  awjgiiifH 
of  errors  being  only  upon  findinn  of  Uti,  tkn 
is  absolutely  nothing  here  for  uis  oonrt  losei 
upon,  nothing  to  which  Hi  joffadiclifli  tm 
atUch. 

U.  8.  Rev.  8tat._g  700;  Staniof  ▼.  JBm§ 
County  Sunn.  121  U.  8.  547  (80:  lOOQ. 

This  wilt  of  error  and  this  appeal  haitta 
taken  simply  for  the  pnrpoee  Mdelay. 

This  action  at  law  was  brought  to  nepwi 
tbe  amount  of  three  proudBaorj  notes 

In  the  suit  in  equity  the  ooort  daeraed  list 
the  mortgaged  premises  be  uM  to  niv  «l 
pay  to  the  Bank  $6,114,  berides  coiliw  tli 
amount  so  raised  to  be  credited  oo  the  fi^l' 
ment  in  the  action  at  law  and  the  payaat  if 
tbe  judgment  to  operate  m  a  aatisfacttoaoftii 
decree. 

There  was  no  dispute  ts  to  the  gtviifiC 
these  notes  by  Leland,  or  that  the  BOiliiii 
was  given  as  coltateraL 

Tbe  defense  set  up  by  Leland  agsiHt  1 
payment  was  that  John  Fitch,  tho  bm    ' 

was  largely  indebted  to  him,  la  an 

equal  to,  or  greater  than  the  amooat  of 
notes,  and  this  he  sought  to  nt  off  agsiHtr 
in  these  suits. 

The  only  question  whkdi  oonld  ba 
Lehwd  before  this  court,  if  thacaae  wsW 
erly  here,  would  be  as  to  his  right  lo  at « 
this  account  which  he  daimed  ag^tan  lU^ 
agiiinst  the  two  notes  whidi  half  has  turn 
f erred  to  tbe  Bank  after  matui^y. 

As  to  tbe  other  note,  tbe  three  tl 


bur  note,  there  could  be  no  quealioa  aboot  Aii 
because  it  waa  taken  by  the  Bank  ia  fkswm 
course  of  business  before  maturity. 

No  such  right  of  aei^  ezioled 

notes  in  tbe  bands  of  the  Bank 

the  well  settled  law  aad  prMtioa  la  Ibv 
sey. 

Cumberkmd  Bank  t.  Amr,  18  V.  J.L  fli 
Price  Y.Eeen,  40  N.  J.  L.  Stt. 

Tbe  same  rule  prevails  in  Bngkad.  ni  ^ 
many  other  of  the  American  8Ulr\«lliii 
some  of  tbe  8tatf«  the  praetioa  ii  WktmL 

2  Dan.  Neg.  Inst4«r44t;t  RBd.eiQ» 
Paper,  819.  and  casea  cited. 

The  settled  law  and  pcactioi  la  llsv 
furnishes  tbe  rule  whicn  ia  lo  f 

8tory,  Confi.  Laws,  g  07S; 


Laws,  g  788: 1  Dan.  Nm.  InoL  8iTt 
Bills  and  Notes,  79:  Aa*  ^  ~ 


Trimble,  6  B.  Mon.  608:  „^^  . 
Y.  Barnm,  88  Ul.  866;  AMMt. 
U.  a  129-188  (87: 106-107). 
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Slocum  t.  Brusb. 


JAMES  J.  8L00U1C»  Appt., 

t. 

AUGUSTUS  A.  BRUSH,  Afeot  tod  War- 

dco  of  Snio  Stno  Pbison,  Rmw  Tobk. 


Mam.  Eeportaf^  •d.  140  U.  B.  an.) 
Ikcrm  dfnifing  habeat  corput  afhrmed. 

Btooum,  tmurtoonad  under  MotaiiM  of  death  for 
omrdar,  pronoimoad  1^  a  Now  York  ooorti 
applied  to  the  ^ldfe•  of  the  United  Stataa  oir- 
euit  oourt  for  a  writ  of  habeas  oorpua;  such 
oouri  denied  auoh  appUoatlon,  and  iti  deolalon  li 
afflrmed  hj  thia  court    __  , 

[No.  1789.1 

Arguid  Maw  lU  2S9L    DeaOed  Ma^  11, 1891. 

APPEAL  /rom  an  order  or  decree  of  the 
Circuit  Court  of  the  United  Sutea  for  the 
Southern  Diatrict  of  New  York  denying  a  pe- 
tition for  a  writ  of  habeas  corpus  to  Inquire 
into  the  cause  of  James  J.  Slocum's  detention 
at  Sing  Sing  Prison  in  the  State  of  New  York. 

Slocum  was  conTicted  of  murder  In  a  New 
York  court  and  sentenced  to  death  and  by  bis 
attorney  presented  to  the  Circuit  Court  of  the 
United  States  for  tbo  Southern  District  of  New 
Yorit  a  petition  signed  and  Terifled  bj  his  said 
attorney,  praying  for  a  writ  of  habeas  corpus 
to  be  issued  to  Augustus  A.  Brush,  agent  and 
warden  of  Sing  Sing  Prison,  where  Slocum 
was  confined,  upon  the  ground  that  he  was  un- 
lawfully  impriaoned  contrary  to  law  and  in 
▼iolation  of  the  Constitution  of  the  United 
States.  The  other  facts  appear  in  said  peti- 
tion, which  la  as  follows: 

*'To  the  Judges  of  the  Circuit  Court  of  the 
United  Sutes  for  the  Soothem  District  of  New 
York: 

"  The  petitioner,  Jamea  J.  Slocum.  try  Geo. 
A.  Hooper,  his  attomer,  respectfully  sooweth 
unto  your  honors  that  he  k  unlawfully  im- 
priaooed  and  restrained  of  his  liberty  contrary 
lo  law,  and  tn  Tiolation  of  the  Constitution  of 
the  United  SUtes,  by  Augustus  A.  Brush,  as 
agent  and  warden  of  the  State  Prison  at  Sing 
Sing,  in  ihd  Southern  l&istrict  of  New  York. 

**  IL  The  facts  concerning  the  detention  and 
tbe  claim  or  authority  by  mtue  of  which  he 
ii  ao  detained  are  as  follows: 

'*  He  was  cooTicted  of  the  crime  of  murder 
Id  the  first  degree  in  the  Court  of  General  Sea- 
sioos  of  the  Feaoe  in  and  for  tbe  CitT  and 
County  of  New  York,  on  the  81st  day  of  March, 
1890,  and  sentenced  upon  sooh  conrictloo  to 
death,  undar  chapter  480  of  the  Laws  of  1886. 
and  committed  to  the  ooslody  of  said  Brush 
aocofdtagW. 

"  in.  That  when  said  Skxmm  waa  arrained 
upon  tbe  indictment  herein,  he  waa  without 
0ouBsd  and  without  meana  to  employ  couusd 
for  his  defense.  That  the  Judge  presiding  at 
aaid  court  then  asked  said  Smum  if  he  de- 
alrad  counad;  and  said  defendant  then  rely- 
ing upoo  his  oonstitutlooal  rights,  demanded 
tbaC  cottuaal  be  aasigoed  to  defend  him  upon 
aaid  trial  as  piOTklea  by  law.    That  thereupon 
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the  said  court  smiled  one  John  R.  Heinzl» 
man  as  counsel  to  defend  him. 

*'That  said  John  R  Heinzleroan  waa  not 
then,  nor  at  anv  time  prior  or  since,  an  attoi^ 
ney  or  couDseior-at-lsw;  and  that  be  bad  no 
right  to  pmctice  in  said  court  of  general  srs- 
sions.  nor  in  theCoortof  Appeals  of  said  State, 
in  which  court  he  prosecuted  tbe  appeal  in  this 
case  from  said  court  of  general  sessions. 

"That  by  reason  of  said  assignment  of  a 
person  not  an  attorney  or  counselor-at-law,  the 
defendant  was  denied  and  deprived  of  bis 
rights  under  the  laws  of  said  State  of  New 
York  and  under  the  Constitution  of  the  United 
States. 

"Your  petitioner  therefore  says  that  the 
Judgment  and  sentence  in  this  case  is  Toid  un- 
der the  Constitution. 

"  Your  petitioner  alleges  that  the  commits 
ment  aforesaid  and  the  detention  under  tbe 
conviction  and  sentence  aforesaid  and  under 
said  indictment,  are  null,  void  and  of  no  force 
or  Talidity,  and  prays  that  this  honorable  court 
do  forthwith  issue  Uie  writ  of  habeas  corpus  to 
the  said  Augustus  A.  Brush,  Agent  and  War- 
den as  afor^aid.  requiring  him  to  produce  the 
body  of  James  J.  Slocum  before  this  court,  at 
some  time  to  be  designated  in  said  writ,  then 
and  there  to  abide  what  shall  be  awarded  by 
said  court  in  the  premises. 

'*And  at  the  same  time  he  praya  your  honors 
to  issue  out  of  said  court  the  writ  of  certiorari 
to  the  said  court  of  general  sessions  of  the 
peace,  and  the  clerk  thereof,  commanding  it 
or  him  forthwith  to  certify  to  said  circuit  court 
of  the  United  States  true  copies  of  tbe  Indict- 
ment, Judgment  roll,  orders,  commitments, 
and  warrants  and  objectlona,  motions,  cer- 
tificates and  proceedings  iu  said  court  remain- 
ing, under  or  l^  virtue  of  wnich  said  petition- 
er la  now  deprived  of  his  liberty  by  authority 
of  that  court  **Geo.  A.  Hooper, 

"Atty.  for  Petitioner,  85  Chambers  Street^ 
N.  Y.  City. 

''City  and  County  of  New  York,  ss: 

"  Geo.  A.  Hooper,  being  duly  awom.  says 
he  is  authorised  by  Jamea  J.  Slocum,  the  («• 
titioner  herein,  to  make,  sifn  and  verify  tbe 
foregoing  petition;  that  he  nas  read  the  same 
and  knowa  tbe  contents  thereof,  and  the  same 
iatrue. 

''That  the  reason  this  petition  ia  not  verified 
1^  said  Slocum  is  that  he  is  in  dose  and  soli- 
tsry  confinement  at  said  Slog  Sine  Prison,  and 
that  the  week  fixed  for  his  execution  begios  ou 
Monday  next,  March  16th,  and  there  is  not 
time,  toerefore,  to  have  him  verify  and  serve 
tbe  writ  witliout  endangering  his  life. 

Geo.  A.  Hooper, 
'*  SwofB  to  before  me  this  18th  day  of  March« 
1801. 
(Seal)  "B.W.  Traitel, 

Notary  PubHc,  N.  Y.  Ca* 

Tbe  circuit  court  made  tbe  f  oltowlng  order  or 


''At  a  stated  term  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  held  in  the  City  of  New  York  on 
tbe  18tb  day  of  March,  1881.  pnaent  fim.  X. 
Henry  Laoombe,  Circuit  Judni. 

**  In  tbe  matter  of  tbe  appUcation  of  Jamea 
J.  Slocum  for  a  writ  of  habeaa  oorpua. 

in 
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**Ttae  i)etition  of  Jamos  J.  Slocum  bavioff 
beeD  duly  presented  to  this  coart  for  a  writ  of 
habeas  corpus  to  inquire  into  the  cause  of  his 
detention  at  SingSing Prison, in  the  Southern 
District  of  New  York,  bj  Augtistus  A.  Brush, 
Agent  and  Warden  of  said  Prison,  and  for  re- 
^ef  in  the  premises:  Now,  on  reading  and 
^lin?  said  petition  and  hearing  €ko.  A.  Hoop- 
er, Esq.,  counsel  for  said  petitioner,  it  is  or- 
dered that  the  prayer  of  said  petitioner  be  and 
the  same  hereby  is  in  all  things  denied." 

Ad  appeal  was  taken  from  such  order  or  de- 
cree to  this  court. 

MemtB.  B.  J,  Hair$  and  Geori^  A. 
Hooper  for  appellant. 

The  court  declined  to  hear  counsel  for  ap- 
pellee. 

Mr.  CJiarUi  F.  Tabor,  AttyOen.  of  New 
York,  for  appellee,  filed  a  brief  containing  the 
following  points: 

Section  758  of  the  Revised  Statutes  provides 
that  '*tbe  writ  of  habeas  corpus  shall  in  no 
case  extend  to  a  prisoner  in  jail»  unless  where 
he  is  in  custody  under  or  by  color  of  authority 
of  the  United  States,  or  is  committed  for  trial 
before  some  court  thereof." 

By  section  768  and  764,  Rev.  Stat.,  it  is  pro- 
vided that  an  appeal  may  be  taken  from  the 
final  decision  or  the  circuit  court  to  the  su- 
preme court  "in  the  case  of  any  person  alleged 
to  be  restrained  of  his  liberty  in  violation  of 
the  Constitution  or  of  any  law  or  treaty  of  the 
United  States." 

The  petition  herein  does  not  show  that  the 
petitioner  is  in  custody  or  restrained  of  his  lib- 
erty in  violation  of  the  Federal  Constitution, 
or  of  any  law  or  treaty  of  the  United  States. 

Mb  parte  Dorr,  44  U.  S.  8  How.  108  (11: 514); 
Be  Burrus,  186  U.  S.  591  (84:  502). 

His  naked  averment  is  not  sufficient. 

Virginia  v.  Bivee,  100  U.  S.  882(25: 674);  Be 
Ouddy,  Petitioner,  181  U.  S.  280,  286  (88: 154, 
157J. 

The  only  provision  of  the  Federal  Constitu- 
tion which  bears  upon  the  question  of  the  right 
of  a  defendant  to  have  the  assistance  of  coun- 
sel is  that  contained  in  article  6  of  the  Amend- 
ments to  the  Constitution,  and  is  as  follows: 
"  In  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial, 
and  to  have  the  assistance  of  counsel  for  his 
defense."  But  it  is  well  settled  that  this 
amendment  was'not  intended  to  limit  the  pow- 
er of  the  state  government,  and  had  operation 
only  upon  the  national  government. 

bpiee  Y.  lUinoie,  128  U.  S.  166  (81:  86);  Be 
Kemmler,  186  U.  S.  486  ^:  519). 

Neither  the  Federal  Constitution,  nor  the 
Federal  statutes,  nor  the  O)nstitution  of  the 
State  of  New  York,  requires  the  assignment 
of  counsel,  and  it  is  only  in  the  case  where  on 
the  arraignment  of  a  defendant  on  a  criminal 
prosecution  the  court  is  required  to  assign 
counsel,  and  that  only  in  a  case  where  he  ap- 
pears without  counsel  and  requests  the  assign- 
ment of  counsel. 

Peof^  y.  Albany  County  8iipr$,  28  How.  Fr. 
22,  78  N.  Y.  622. 

If  the  court  before  whom  this  prisoner  was 
tried  "had  Jurisdiction  of  the  party  and  of  the 
offense  for  which  he  was  tried,  and  has  notez- 
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ceeded  its  powers  in  the  sentence  which  Itpio- 
nounced,  this  court  can  inquire  no  further." 

Ike  parte  Yarbrouflh,  110  U.  8.  668  (28: 274); 
Be  Coy,  127  U.  S.  759  (82:  281);  Stetene  y.  FiO^ 
ler,  186  U.  S.  468  (84:  461). 

If  the  objection  now  made  by  the  petitioner 
was  valid  m  law,  he  could  have  appealed  to 
the  highest  court  of  the  State,  and  u  any  fed- 
eral question  was  involved,  ultimately  he  could 
have  appealed  to  this  court. 

Bueh  V.  Keniwky,  107  U.  S.  119  (27:  857). 

One  may  waive  constitutional  provisions  in- 
tended for  his  benefit. 

Piereon  v.  People,  79  N.  T.  424;  Cancmi  r. 
People,  18  N.  Y.  128. 

•  Per  Cariajn: 
Decree  Harmed  with  eoeti. 


F.  W.  OOTZHAUSBN,  F^.  4m  Brr.. 

FRANK  KERTINO. 
(See  Mem.  Beporter*s  ed.  110  U.  8. 078J 

Id  an  action  to  reoover  the  amount  of  a  former 
judgment  rendered  in  favor  of  plamtiff  agatoat 
defendant,  the  court  below  rendered  Judament 
for  the  amount  of  the  Judsrment  sued  on  and 
overruied  a  oounterolaim  of  defendant,  and  this 
court  affirmed  its  decision. 

[No.  250.] 

Argued  Mivreh  U,  1891.    Decided  Mmxh  SO, 

1891. 

FBRROR  to  the  Circuit  Ckrart  of  the 
United  States  for  the  fiastem  District  of 
Wisconsin  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  to  recover  the  amount  of 
another  Judgment.  Affirmed  with  eoeie  and 
intereet. 

The  plaintiff,  Frank  Eerting,  sued  the  de- 
fendant, F.  W.  Cotzhausen,  m  the  United 
States  CHrcuit  Court  for  the  Eastern  District  of 
Wisconsin  to  recover  the  amount  of  a  Judg- 
ment recovered  by  plaintiff  against  the  deSend- 
ant  November  24, 1885.  in  the  United  States 
CHrcuit  Court  for  the  Northern  District  of  Illi- 
nois, for  $2,059.50.  The  defendant  put  in  the 
defense  that  the  Judgment  was  obtained  by 
fraud  and  false  swearing  and  also  a  defense  of 
a  counterclaim  against  the  plaintiff  of  more 
than  the  amount  of  the  Judgment  The  cause 
was  tried  by  the  court  without  a  Jniy,  who 
found  in  favor  of  plaintiff  and  a  Judgment  was 
entered  in  his  favor  for  the  amount  of  the 
Judgment  sued  on  and  interest  and  costs.  A 
monon  for  a  rehearing  of  the  cause  and  a  mo- 
tion for  a  new  trial  were  made  in  the  court  be- 
low and  overruled.  The  controversy  between 
the  parties  is  in  regard  to  the  counterclaim 
whi<ui  was  rejected  by  the  court  below. 

Meeere.  Enocsh  Totten  and  V,  Cotehaueen 
for  plaintiff  in  error. 

No  counsel  appeared  for  defendant  in  error. 

Par  Onriam: 

Judgment  affirmed  with  costs  and  interesL 
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0MILBB  T.  BbUSH. 


HABRIB  A.  8HILER,  Apf^.^ 

t. 

▲UCFU8TU8  A.  BRUSH,  Amit  and  Warden 
of  Boio  BiHO  PsnoH,  Kkw  York. 

(8m  MflOk  B«poit«r«a  •d.140  u.8.a9a.) 

Jhorm  dinifing  haheai  eorpui  (tfkmtd, 

Oarrli  A.  Smller,  Iminitooed  under  Motence  of 
death  for  murder,  prooounoed  1^  a  New  7ork 
court,  applied  to  the  judges  of  the  U.  8.  Olroutt 
Ooort  for  a  writ  of  babeaa  corpus;  soeh  oourt  de- 
nied snob  i^pUoatloo,  aod  Its  decision  Is  aArmed 
h7  this  court. 

[No.  1672.] 

JLrg^isd  JToy  12,  189L    Decide  JToy  It,  189L 

APPEAL  from  an  order  or  decree  of  the 
Circuit  Court  of  the  United  States  for  the 
Bouthem  District  of  New  York  denying  a 
petition  for  a  writ  of  habeas  corpus  to  In- 
-qaire  into  the  cause  of  the  imprisonment  of 
Harris  A.  Smiler  at  Bin?  Sin?  Prison  In  the 
Bute  of  New  York.    AMrmed, 

Smiler  was  couTicted  of  murder  in  the 
court  of  General  Sessions  in  and  for  the  City 
.and  County  of  New  York,  and  sentenced  to 
death  and  imprisoned  in  said  prison,  and  by 
his  attorney  he  presented  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York  a  petition  signed  and  yerified 
by  his  said  attorney,  praying  for  a  writ  of 
habeas  corpus  to  be  Issued  to  the  ssid  Agent 
and  Warden  of  said  Prison,  upon  the  ground 
that  he  was  unlawfully  imprisoned  in  tIoIs- 
tion  of  the  Constitution  of  the  United  States. 
The  other  facts  appear  in  said  petition,  which 
is  as  follows: 

"To  the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York : 

"The  petitioner,  Harris  A.  Smiler.  by 
Ambrose  H.  Purdy,  his  attorney,  respect- 
fully shows  unto  your  honors  that  he  is  un* 
Uwiully  imprisoned  and  restrained  of  his 
liberty,  contrary  to  law  and  in  yiolation  of 
the  Constitution  of  the  United  States,  hj 
Augustus  A.  Brush,  as  Agent  and  Warden  of 
ibeBtate  Prison  at  Sing  Sing,  in  the  Southern 
IMstrict  of  New  York. 

"H.  The  facts  concerning  the  detention 
and  the  claim  or  authority  t>y  rirtue  of  whidi 
lie  Is  so  detained  are  as  follows:  He  was 
oonylcted  of  the  crime  of  murder  in  the  first 
degree  In  the  Court  of  General  Sessions  of 
the  Peace  In  and  for  the  Cl^  and  County  of 
New  York,  on  the  18th  day  of  June,  1890, 
and  sentenced  upon  such  conylction  to  death 
under  chapter  480  of  the  Laws  of  1888,  and 
committed  to  the  custody  of  said  Bru^  ac- 
cordingly. 

"IIL  That  after  the  trial  and  conylction 
as  afofesald  the  counsel  who  appeared  for 
the  said  Smiler  abandoned  the  case,  and 
thereafter  one  John  R.  Heinzelman  was  by 
the  Court  of  the  General  Sessions  of  the 
Peace,  held  In  and  for  the  City  and  County 
of  New  York,  JuHk*  James  Fitzgerald  pre- 


Kon.— IfbMi  htibMm  eorpw  sMir  toicc  aif^ 
mati  aMdtromwkai9iomi»,amdhitwhalS^aom:  what 
IffmqmiredmtobwwrU  ciT,  see  note  to  United 

see  nou  to  JDr  porU  Ckrll,  Mi  ML 
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siding,  the  said  court  then  and  there  haying 
authority  so  to  do,  recognized  the  said  John 
R.  Heinzelman,  appeared,  for  the  defendanti 
Smiler,  and  appealed  from  said  judgment^ 
conviction  and  sentence  of  the  court  of  gen* 
eral  sessions  of  the  peace  in  said  action  to 
the  Court  of  Appeals  of  this  State  and  argued 
said  appeal  before  said  court,  aod  had  the 
ezclustye  care  and  management  of  the  case 
from  the  date  of  cony.ction  until  the  affirm* 
ance  of  the  judgment  by  the  Court  of  Appeals. 
*'That  the  said  John  R.  Heinzelman  was 
not  an  atttomey  or  counselor  at  law  entitled 
to  practice  in  tne  courts  of  this  State,  or  any 
other  State,  and  was  therefore  incompetent 
and  incapable  of  managing  such  case  and 

Srotecting  the  rights  of  said  defendant 
miler.  That  said  Smiler  was  deprived  of 
the  right  and  priyilege  of  counsel  as  ffnar- 
anteed  by  the  Constitution.  Your  petitioner 
says  tkiat  the  Judgment  and  sentence  in  thli 
case  Is  yoid  under  the  Constitution. 

**  Your  petitioner  alleges  that  the  commit* 
ment  aforesaid  and  the  detention  under  the 
conviction  and  sentence  aforesaid  and  under 
said  indictment  are  null  and  void,  and  of  no 
force  or  validity,  and  prays  that  this  honor- 
able court  do  forthwith  Issue  the  writ  of  ha- 
beas corpus  to  the  said  Augustus  A.  Brush, 
Afirent  and  Warden  as  aforesaid,  requiring 
him  to  produce  the  body  of  Harris  A.  Smiler 
before  this  court,  at  some  time  to  be  desig- 
nated In  said  writ,  then  and  there  to  abide 
what  shall  be  awarded  by  said  court  in  the 
premises.  And  at  the  same  time  he  pravs 
your  honors  to  issue  out  of  said  court  the 
writ  of  certiorari  to  the  said  court  of  gen- 
eral sessions  of  the  peace  and  the  cJerk 
thereof,  commanding  It  or  him  forthwith  to 
certify  to  said  circuit  court  of  the  United 
States  true  copies  of  the  indictment.  Judg- 
ment roll,  oitlcrs,  commitments,  and  war- 
rants, and  objections,  motions,  certificates 
and  proceedings  in  said  court  remaining  un* 
der  or  by  virtue  of  which  said  petitioner  Is 
now  deprived  of  his  liberty  by  authority  of 
that  oourt 

''Ambrose  H.  Purdy. 

•City  and  County  of  New  York,  ss ; 

"Ambrose  H.  Purdy,  being  duly  sworn, 
says  he  is  authorized  by  Hams  A.  Smiler, 
the  petitioner,  to  mnke,  sign  and  verify  the 
foreffoing  petition ;  tnat  he  has  read  the  same, 
andlmows  its  contents,  and  that  the  ssme  Is 
true. 

"That  the  reason  this  petition  Is  not  veri* 
fied  by  said  Smiler  Is  that  he  Is  In  close  and 
solitary  confinement  in  said  Sing  Sing  Prison, 
and  that  the  week  fixed  for  his  execution 
begins  on  Monday  next.  Biarch  Ifitb,  and 
there  Is  not  time,  therefore,  to  have  him 
verify  and  servs  Ite  writ  without  endanger* 
Ing  his  life. 

*  Ambrose  H.  Purdy. 
**  Sworn  to  befora  me  this  12th  day.of  Mardi, 
1891. 

-(Seiil.)  B.  W.  Traltel, 

-Notary  Public.  N.  Y.  Oo.» 

The  dreult  oourt  niade  the  following  order 
or  decree: 

*At  a  stated  term  of  tbs  Circuit  Oourt  of 
the  United  States  for  the  Southern  Dintrirt 
of  New  Yoric,  held  la  the  Ci^  of  Maw  York 
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oa  the  12th  day  of  ^larch.  ISO  I.  Present, 
Mon.  E.  ^Icurv  Lncombe,  Circuit  Judee. 

*^  hx  the  matter  of  the  application  of  Harris 
A.  SmUer  for  a  writ  of  t&abeas  corpus. 

^The  petition  of  Harris  A.  Smiler  having 
been  duly  presented  to  this  court  for  a  writ 
ol  habeas  corpus  to  inquire  into  the  cause  of 
Ilia  detention  at  Sin^  Sing  Prison,  in  the 
Southern  District  of  iTew  ToriL,  by  Augustus 
A.  Brush,  agent  and  Warden  of  said  Inison, 
and  for  the  relief  in  the  premises ; 

**  Now,  on  reading  and  filing  said  petition, 
and  after  hearing  Ambrose  a.  Purdy,  Esq., 
counsel  for  said  petitioner,  it  is  ordered  that 
the  prayer  of  saia  petitioner  be,  and  the  same 
hereby  IS,  in  all  things,  denied.**  An  appeal 
was  taken  from  such  order  or  decree  to  this 

court. 

Jfr.  B.  J,  Eaire  for  appellant. 

Mr,  Charles  F.  Tabor,  Atty-Oen.  of  New 
York,  for  appellee : 

riie  pet i  lion  was  not  signed  by  the  peti- 
tioner or  Terified  by  him. 

Hev.  Stat,  g  754. 

By  sections  768  and  704  of  the  Revised 
Statutes  it  is  provided  that  an  appeal  may 
Ih5  taken  from  the  final  decision  of  the  circuit 
court  to  the  Supreme  Ck)urt  **  in  the  case  of 
any  person  alleged  to  be  restrained  of  his 
liberty  in  violation  of  the  Constitution  or 
of  any  law  or  treaty  of  tlie  United  States.* 

'Jhe  petition  herein  does  not  show  Uiat  the 
petitioner  is  in  custody  or  restrained  of  his 
liberty  in  violation  of  the  Federal  Constitu- 
tion, or  of  any  law  or  treaty  of  the  United 
Btates. 

Ex  parU  Dorr,  44  U.  8.  8  How.  108  (11 : 
514)  ;  Be  Burrus,  186  U.  8.  591  (84:  502). 

So  far  as  the  accused  is  concerned,  the  law 
requires  him  to  state  and  verify  the  facts; 
lii<i  naked  averment  can  hardly  be  deemed 
■ufficient. 

^  v-girUa  v.  Bives,  100  U.  8.  882  (25 :  574) . 

The  genera]  averment,  in  the  petition,  that 
he  was  detained  in  violation  of  the  Constitu- 
tion and  laws  of  the  United  States,  and  that 
the  district  court  had  no  Jurisdiction  or 
authority  to  try  and  sentence  him,  in  the 
manner  and  form  above  stated,  is  an  averment 
of  a  conclusion  of  law,  and  not  of  fact,  that 
would,  if  found  to  exist,  displace  the  pre- 
sumption the  law  makes  in  support  of  the 
Judgment. 

Be  Cuddy,  FetitioMr,  181  U.  8.  280,  286 
(88:  154.  157). 

The  only  provision  of  the  Federal  Consti- 
tution which  bears  upon  the  question  of  the 
right  of  a  defendant  to  have  the  assistance 
of  counsel  is  that  contained  in  article  5  of 
the  Amendments  to  the  Constitution,  and  la 
as  follows:  ''In  all  criminal  prosecutions 
the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  .  .  .  and  to  have  the 
assistance  of  counsel  for  bis  defense.**  But 
it  is  well  settled  that  this  Amendment  was 
not  intended  to  limit  the  power  of  the  state 
government,  and  had  operation  only  upon  the 
national  government 

Spiee  T.  miruHi,  128  U.  8.  155  (81 :  85) ; 
Be  KefimUr,  185  U.  8.  485  (84:  519). 

Neither  the  Federal  Constitution  nor  the 
federal  statutes  nor  the  Constitution  of  the 
State  of  New  York  reqairea  the  assignment 


of  counsel,  and  it  is  only  on  the  arralga- 
ment  of  a  defendant  on  a  criminal  proaeca- 
tion  that  the  court  is  required  to  assin 
counsel,  and  that  only  in  a  case  when  he 
appears  without  counsel  and  requests  Um 
assignment  of  counsel. 

Iwvle  V.  Albany  CtmtUy  Svpn.  16  H«w. 
Pr.  22 ;  People  ▼.  Niagara  Oavn^  dmn,  7S 
N.  Y.  522. 

If  the  court  before  whom  this  prisoner  waa 
tried  had  Jurisdiction  of  the  party  and  of 
the  offense  for  which  he  was  tried,  and  haa 
not  exceeded  its  powers  in  the  sentence  which 
it  pronounced, .  this  court  can  inquire  no 
further. 

BtB  parte  TarbnmgK  110  U.  8.  558  (88: 
274) ;  Be  Ocw,  127  U.  8.  759  (82 :  281)  ;  SUmn^ 
V.  FkiUer,  185  U.  8.  458  (84:  451). 

If  the  objection  now  made  by  the  petitioner 
was  valid  in  law.  It  was  the  duty  of  the 
court,  by  the  above  section,  to  have  sustained 
it.  And  refusing  so  to  do,  the  defendant 
could  have  appealed  to  the  highest  court  of 
th/B  State,  and  if  any  federal  question  waa 
involved,  ultimately  he  could  have  appealed 
to  this  court. 

Buih  V.  Kentucky,  107  U.  8.  119  (27:  857). 

One  may  waive  constitutional  provisions 
intended  for  his  benefit. 

PierecmT,  People,  79  N.  T.  424;  Oanemmr. 
People,  18  N.  Y:  128. 

Per  Cnriaau 

Decree  ojffirmed,  with  costs. 


TEXAS  LAND  AND  CATTLB  OOM- 
PANY.  LIMITED,  Pff.  ta  Brr^ 

e. 

J.  W.  SCOTT. 

4Bee  Hem.  Beporter*B  ed.  140  U.  8L  fOOi) 
Writ  of  error  diemieted. 

Writ  of  error  from  an  order  of  the  olroult  eowt  or 
the  United  States,  remaodlnc  the  oauae  to  tbo- 
state  oourt  from  which  It  was  impropectf  r^ 
moved,  dismtased  on  the  sroimd  that  this  eoan 
has  no  jurisdiotloo  to  review  suoh  an  order. 

[Na  1471.1 
Deeidid  Nop.  10, 1890. 

P\  ERROR  to  the  Circuit  Ooort  of  the  United 
States  for  Western  District  of  Texas  to  re- 
view an  order  remanding  this  canss  to  the  state 
Oourt  from  whence  it  came. 

On  motion  to  dismiss  orafflmL    Dimkim&t 
forwnU 


Vcnm.^Aatoromowicfeaueee^wndm'AoiefSm*: 
eCeiMfuMiA.  see  nolt  to  Mejer  v.  Delaware  B.  B. 
Const.  Oo.ak  0BIL 

Ae  to  romovai  tnftmeef  two  or  more  defemdmdK 
mparatU  oonCrouiriigi,  see  moU  to  Sloana  v.  An- 
detson,  9i  SBIL 

JLBtoremovaiof  tmmm to  Umltod BoUoeomUfor 
loeol  pnguOioe^  see  noCti  to  Gaines  ▼• 
yk  SM:  Jefferson  v.  IMver,  9:  SH . 

Ae  to  fumoofll  eftammfromtUU  tofoierai 
vhereXJiHtod8tatoeOon9tlitvHom.AMofOomgrtm,€r 
tTMrty  ^MiMi  In  ^MiiMom  see  note  to  Little  York  Qol4 
Wash.  *  W.  Go.  ▼.  Kajes,  tic  «l 

ABtooMLrUihte;  inmoml  of  eofmttsoA 
see  fioC«  to  OMl  BIfflilB  QMes,  ifx  Mb 

ABto  remoooi ef  motlomageilmt  p^ton;  Boo, 
$to.Ut.  seeaoCs  to  Davis  T.flovlhOarolioa.Sh  WL 
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Pacifio  ExTBiit  Co.  t.  McDowvlu 


Mr.  Ml.  W.  Hovstoa,  for  defeodant  in 
mmr,  for  modon : 

Tbk  court  bat  no  Joritdiction  of  Uiit  ctoae 
and  if  ahould  bo  dlsmiised. 

Biehmand  dD.RCk.  t.  Thour^  184  U.  8. 
45,46(88:871). 

Mr.  O.  W.  Ogdra  for  plaintiff  Id  «for. 

P#r  OvrUMiS 
J)i9m{m$if9rth$w&ni^Jmri9Meii$m. 


PAOinO  EXPRESS  OOMPANT.  l%f.  I» 

Brr.t 

JAMES  E.  McDowell. 

fteoMam.  Baporlir^  ad.  1IDU.8.M^ 
Jwri$dieHon  tfektmU  tofitH^^dafMQ$L 

Platnttff  aiied  an  eipriMi  oompanjfor  a  faUiira  to 
prop«rlj  dellTer  ttoketa  for  ao  election  wbei^j 
plaintiff  loet  bla  eleotloo  ae  jottloe  of  tba  peaoe; 
plaintiff  claimed  damagea  for  the  Talua  of  the 
tloketi  and  expeoaea  i8S,  for  menial  angalah  and 
auffertaiff  18,000,  and  for  exemplaiy  damagea 
fl^MO:  he  rtooyered  In  the  drontt  court  $100 
actual  damagea  and  $000  exemplary  damaneK  the 
Jttiiadlctlonoftbe  drcnlt  court  waa  objected  to 
to  that  couit  CO  the  grouDd  that  damages  for  In- 
torf  to  the  ftallngs  were  not  recoverable  and 
that  the  other  damages  claimed  were  not  enough 
to  give  It  Jurlidlctlco;  on  reriew  In  this  court,  as 
to  the  jurlsdictloo  of  the  droult  court,  the  Judg- 
ment of  the  drcott  court  Is  alBrmed  bj  a  dlflded 

^^'^^  fNo.  1885.] 

IhMtA  Jan.  S,  JML 

IN  ERROR  to  tba  Circuit  Ooort  of  fbe 
United  Statea  for  tbe  Eastern  District  of 
T^zaa  to  roTiew  a  iudgment  for  plaintiff  In 
action  for  tbe  failure  of  tbe  Express  Com* 


panj  to  deliTer  tickets  to  ba  voted  for  plain- 
tiff for  tbe  oifloe  of  Jnstioa  of  tbe  peace, 
wbersbj  be  loat  bit  efectioiL  AMrmn  Im  « 
A'fMidrf  mmrU 

On  August  16.  1888,  tbe  defendant  in  er- 
ror, McDowell,  brought  suit  in  tbe  Circuit 
Court  of  tbe  United  Statea  for  tbe  Eastern 
District  of  Texaa,  at  Jefferson,  against  tbe 
plaintiff  in  error,  Tbe  Pacific  Express  Co., 
and  H.  Bulbrook,  and  certain  other  defend- 
ants not  named,  plaintiff  alleging  that  Bul- 
brook and  tbe  unnamed  defendants  reaided 
in  tbe  Eastern  District  of  Texas.  That  part 
of  tbe  petition  wbidi  undotakea  to  state  the 
cause  of  action  is  here  aet  out  in  full  and  is 
aa  follows: 

"For  caoae  of  action  plaintiff  respectfullj 
repreaenta  and  abows  tbat  on  and  before  the 
id  dajr  of  Norember,  A.  D.  1899,  tbe  said 
plaintiff  waa  a  candidate  for  tbe  official  poal  - 
tioo  of  Instioa  of  tbe  peace  tlie  same  being 
than  and  than  an  elective  office  of  honor, 


profit,  tratX  and  emolument  under  tbe  law» 
of  the  State  of  Texas— in  and  for  precinct 
numbered  one  (1),  tbe  same  being  tnen  and 
there  a  legally  established  Justice  precinct 
of,  in  and  for  tbe  said  County  of  Camp,  in 
tbe  State  and  Eastern  District  of  Texaa ;  that 
said  plaintiff  waa  legally  qualified  and  eli- 
gible to  be  a  candidiUe  for  and  to  be  voted  for 
and  to  be  elected  to  and  in  all  manners  and 
things  to  legally  discbarge  and  perform  all 
dutiea  incident  and  appertaining  to  said 
office ;  tbat  on  and  before  tbe  said  Sd  day  of 
November,.  A.  D.  1888,  tbe  said  plaintiff 
made  legal  efforta  to  be  elected  to  said  office 
by  addresaing  the  people  at  public  meetings 
and  by  perfecting  political  organizations  and 
by  other  legal  methods ;  tbat  the  election  at 
which  plaintiff  was  such  cnndidate  for  said 
office  was  a  general  election  held  legally  in 
tbe  State  of  Texas  and  in  all  tbe  countiea. 
thereof,  including  tbe  said  County  of  Camp, 
on  tbe  8tb  day  A  November,  A.  D.  '1888 ; 
that  by  reason  of  the  efforts,  popularitv, 
character,  standing  and  competency  of  said 
plaintiff  for  said  office  a  large  majority  of 
the  qualified  voters  of  said  precinct  would 
have  voted  for  plaintiff  for  said  office  at  said 

f general  election ;  tbat  but  for  tbe  facta  bere- 
nafter  stated  plaintiff  would  have  been 
elected  to  said  office  by  a  large  majority  of 
tbe  votea  of  tbe  qualified  electors  and  vomra 
of  said  precinct,  which  fact  was  then  and 
there  well  known  to  all  the  defendanta  hereto  ; 
tbat  the  said  Pacific  Expresa  Co.,  through 
and  by  ita  officers,  agenta,  employes  and  serv- 
ante,  and  tbe  said  Bulbrook,  in  nis  Individ* 
oal  capacity  and  aa  agent  for  said  Pacifio 
Expreas  Company,  and  tbe  aaid  other  \m- 
known  persons  and  partiea,  well  knowing 
tbat  a  large  majori^  of  tbe  qualified  elec- 
tors and  votersof  said  precinct,  in  saidcounty, 
would  have  voted  for  plaintiff  for  said  office 
at  wid  general  election,  did  unlawfully— tbe 
said  Pacific  Express  Companv  by  and  through 
ita  offlcera,  agenta,  employe,  and  servania, 
and  tbe  other  defendanto  in  their  joint  and 
several  corporeal  entities  and  capacities— did 
nnlawfullT.  on  and  before  the  said  6th  day 
of  November,  A.  D.  1888,  and  in  the  county 
and  district  aforeaaid,  and  before  the  expira- 
tion of  one  year  next  before  tbe  filing  hereof » 
unlawfully,  willfully,  wickedly,  malic 
ioualy,  wrongful  lyandfraudulently  conspire, 
confederate  and  combine  together  to  defeat 
tbe  election  of  plaintiff  to  aaid  office  by  un- 
lawful means  and  methods  at  said  general 
election,  and  tbat  in  order  to  carrr  into  effect 
tbe  object  of  tbe  oonspiracy  aforeaaid  tbe 
said  defendant  H.  Bulbrook,  and  the  other 
defendanU  hereto,  save  and  except  tbe  Pacific 
Expreas  Company,  oo  and  before  tbe  day  of 
said  general  election,  and  in  tbe  precinct, 
county  and  district  aforeaaid,  did  threaten  to 
take  tbe  life  of  plaintiff  sboold  plaintiff 
continue  to  be  a  candidate  for  or  be  elected 
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to  said  office,  and  also,  at  the  time  and  place 
mforesnid  and  within  the  jurisdiction  oi  this 
court,  diti  threaten  to  take  the  life  of  plain- 
tiff as  such  candidate,  and  did  also  threaten 
to  take  the  lives  of  and  to  kill,  murder  and 
faang  the  members  of  the  political  organiza- 
tions, both  IndiTidually  and  in  their  organ- 
ized capacities,  who  and  which  were  support- 
ing and  advocating  and  intended  to  Tote  for 
plaintiflt  for  said  office  at  said  general  elec- 
tion ;  and  the  said  defendants  didalso,  for  the 
purpose  and  with  the  intent  aforesaid,  at 
public  meetings  and  private  gatherings, 
notify  plaintiff  and  other  memMrs  of  the 
political  organizations  whereof  plaintiff  was 
a  member,  to  leave  the  County  of  Camp 
aforesaid,  and  threatened  to  kill  and  murder 
said  plaintiff  and  other  members  of  said 
political  organizations  with  death  by  hang- 
inp^  should  plaintiff  and  other  members  of 
(uiid  political  organizations  fail  to  obey  the 
imperial  and  imperious  decrees  and  mandates 
of  said  defendants*  witii  the  exceptions  afore- 
said, and  fail  and  refuse  to  leave  the  afore- 
Fnid  County  of  Camp  in  compliance  there- 
witli ;  and  that  said  defendants,  with  the  ex- 
ceptions aforesaid,  on  and  before  the  said  6th 
day  of  November.  A.D.  1888,  did  other  un- 
lawful and  violent  and  wicked  and  fraudu- 
lent  and  corrupt  thina^,  all  of  which  will 
be  legally  proved  beiore  the  court  and  jury 
upon  trial  hereof,  in  order  to  carry  into  effect 
the  object  of  the  conspiracy  aforesaid  and  to 
defeat  the  election  of  plaintiff  by  fraud  to 
said  office  at  said  general  election. 

**  Plaintiff  further  alleges  that  by  reason 
of  the  facts  hereinbefore  alleged  and  by 
reason  of  the  facts  hereinafter  alleged,  all  of 
wliich  facts  were  done  and  performed  as 
before,  and  part  of  those  hereinafter  stated, 
by  said  defendants  in  order  to  carry  into 
ctfect  the  object  of  the  conspiracy  aforesaid 
und  to  prevent  plaintiff  by  fraud  from  receiv- 
ing a  majority  of  the  votes  of  the  legally 
qualified  electors  and  voters  of  said  precinct, 
in  said  county,  for  said  office  at  said  general 
election,  it  became  and  was  impossible  for 
plaintiff  or  the  members  of  the  political 
organizations  to  which  plaintiff  belonged  to 
have  legal  or  proper  ballots  or  election 
tickets,  with  the  name  of  plaintiff  thereon 
as  a  candidate  for  said  office  at  said  general 
election,  prepared  or  printed  at  the  l^wn  of 
Pittsburgh,  the  county-seat  of  Camp  County, 
Texas,  or  at  any  other  town  or  place  nearer 
thereto  than  the  Town  of  Jefferson,  in  the 
County  of  Marion,  in  the  State  and  Eastern 
District  of  Texas,  a  distance  of  about  forty 
miles  by  rail. 

**  Plaintiff  further  allei^es  that  the  defend- 
ant The  Pacific  Express  Company  was,  on 
the  2d  day  of  November,  A.  t>.  1888,  own- 
ing, controlling,  operatinc^  a  line  of  express 
route  for  the  carriage  and  delivery  of  such 
commodities  as  can  be  and  generally  are  trans- 
ported and  delivered  by  such  companies  from 
the  City  of  Jefferson,  in  the  County  of 
Marion,  in  the  State  and  Eastern  District  of 
Texas,  to  the  Town  of  Pittsburgh,  in  the 
County  of  Camp,  in  the  State  and  Eastern 
District  of  Texas,  a  distance  of  about  40 
miles  by  rail ;  that  said  defendant's  said  line ' 
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of  express  from  Jefferson  to  Pittsburgh  afore- 
said was  carried  by  railroad  transpc^tion. 

''Plaintiff  further  allege  that  on  the  said 
3d  day  of  November,  A.  D.  1888.  and  at  the 
date  of  the  filing  hereof,  said  defendant  Com- 
pany had  and  still  has » branch  offices  and 
places  of  business  in  the  City  of  Jefferson 
and  the  Town  of  Pittsburgh  aforesaid ;  that 
on  the  3d  day  of  November,  A.  D.  1888,  one 
W.  E.  Singleton  forwarded  to  plaintiff  and 
his  authorized  agents  and  supporters,  at  the 
instance  of  plaintiff  and  his  said  agents,  and 
under  the  usual  contract  for  speedy  and  safe 
transmission   and  delivery,  with    the  said 
Pacific  Express  Company,  its  officers,  agents 
and  employ^  bv  the  express  line  of  said 
Company,  from  Che  City  of  Jefferson  to  the 
Town  of  Pittsburgh,  a  certain  package,  of 
the  value  of  ten   ($10)  dollars,  containing 
five  thousand  (5,000)  election  tickets,  ea<£ 
of  which  said  tickets  bad  the  name  of  plain- 
tiff printed  thereon  as  the  sole  candidate  for 
the  said  office  of  justice  of  the  peace  in  and 
for  precinct  numbered  one   (1),   the  same 
being  then  and  there  a  legally  established 
justice's  precinct   in  and  for  Camp  County 
Texas,  and  the  said  office  of  justice  of  the 
peace  aforesaid  being  then  and  there  an  elec- 
tive office  of  honor,  profit,  trust  and  emolu- 
ment, known  and  recognized  as  such  by  the 
laws  of  the  State  of  Texas ;  that  the  perqui- 
sites of  said  office  amount  to  about  the  sum 
of  fifteen  hundred  ($1,500)  dollars  per  year 
and  the  term  of   service  two  year&  and  for 
which  office  plaintiff  was  then  and  there  a 
candidate,  to  be  voted  for  at  said  general 
election  for  and  by  the   legally  qualified 
electors  and  voters  of  said  precinct,  which 
was  then  and  there  a  legally  established 
voting  precinct  in   the  County  of   Camp 
aforesaia,  at  said  general  election,  which  was 
legally  bad  at  and  in  the  County  of  Camp 
and  at  and  in  all  the  counties  of  and  in  the 
State  of  Texas  on  the  6th  day  of  November, 
A.  D.  1888 ;  that  under  and  by  virtue  of  the 
contract  made  by  said  Singleton,  as  the  agent 
for  plaintiff,  and  the  said  Pacific  Express 
Company,  by  and  through  its  officers,  agents 
and  employes,  at  the  time  of  the  shipment 
of  said  package  over  said  express  route  of 
said  defendant  Company,  it  became  and  was 
the  duty  of  the  saidPacific  Express  Company 
to  deliver  said   package,   to  plaintiff,  his 
authorized  agents,  friends  and  political  sup- 
porters immediately  after  its  arrival  at  the 
Town  of  Pittsburgh  aforesaid ;  that  immedi- 
ately after  the  shipment  of  said  package  said 
Singleton  advised  the  agents,  friends  and  po- 
litical supporters  of  plaintifF  for  said  office  at 
Pittsburgh  that  the  same  had  been  so  shipped 
over  the  express  line  of  the  said  Pacific  Ex- 
press Company ;  that  plaintiff,  his  asents  and 
supporters  relying  upon  the  fulfillment  of 
the  contract  so  made  and  entered  into  by  and 
between  said  Singleton,  as  agent  for  plain- 
tiff, and  the  said  Pacific  Express  Company, 
by  and  through  its  officers,  agents  and  serv- 
ants, had  reason  to  believe  tmd  did  believe 
that  said  packafl;e  would  be  safely  delivered 
to  the  agents,  friends  and  political  supporters 
of   plaintiff  at  Pittoburgh,  Texas,  by  the 
employes  and  agents  of  said  defendant  Com- 
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ptknj  At  the  Town  of  Pittoborgh  aforesaid ;  | 
that  altboagh  laid  packaisa  conuining  said 
election  tidett  arrived  at  tbe  office  of  the 
said  defendant  Company  at  Pittsburgh  before 
the  day  of  said  general  election,  to  wit,  the 
«aid  9th  day  of  NoTember,  A.  D.  1888,  yet 
in  consequence  of  the  negligence  and  fraud 
*of  said  defendant  Company,  through  its  offi- 
cers, agents,  employ^  and  seryants  at  the 
Town  of  Pittsburgh  aforesaid,  which  neg- 
ligence and  fraud  was  so  perpetrated  by  said 
Company,  through  its  officers,  agents,  em- 
ployes and  senrants  at  the  Town  of  Pittsburgh 
Aforesaid,  for  the  unlawful  purpose  of  carry- 
ing into  effect  the  object  of  the  conspiracy 
foresaid,  and  to  defeat  the  plaintiff  by  fraud 
«t  said  election   in  said  precinct  in  said 
Ckmnty  of  Camp,  the  said  package  was  not 
<leliymd  to  plaintiff  or  to  any  of  his  friends, 
agents  or  political  supporters  at  the  Town 
^  Pittsburgh  aforesaid  before  the  said  0th 
day  of  Noyember,  A.  D.  1888,  the  day  of 
aaid  general  election;  plaintiff  would  haye 
reoeind  a  lu]Ke  majority  of  the  yotes  of  the 
legally  qualified  electon  and  yoten  in  said 
precinct  in  said  County  of  Camp  for  said 
office  on  said  day  of  general  election ;  that 
plaintiff,  his  friends,  agents  and  political 
associate,  relying  upon  the  contract  made 
by    plaintiff,    through    his   agent,    W.   E. 
Singleton,  at  Jefferson,  Texas,  wiUi  the  de- 
fenoant  Express  Company,  as  plaintiff  and 
his  agents,  friends  and  political  supporten 
might  lawfully  do,  plaintiff  and  his  agents, 
friends  and  associates  waited,  expecting  the 
delivery  of  the  five  thousand  election  tickets 
to  him  and  his  friends,  agents  and  political 
associates    at    Pittsburgh,    Camp    County, 
Texas,  where  the  same  were  to  be  used  and 
yiited,  until  it  was  too  late  to  have  printed  or 
procured  or  distributed  any  other  tickets  for 
the  use  and  benefit  of  plaintiff  and  his  friends 
and  supporten  at  the  said  election,  and  he 
through  his  friends  and  agents,  went  to  the 
office  of  the  defendant  Company  at  Pittsburgh 
just  before  the  said  election  day  and  de- 
fnanded  said  tickets,  when  and  where  his  said 
agent  and  political  associates  were  informed 
by  said  defendant  Company  and  its  agenti, 
aeryants,  and  employ^  that  said  ticketn  were 
there,  but  had  been  abetracted  and  stolen  from 
•aid  office  and  from  the  custody  of  the  de- 
fendant Company's  agents  and  employ^  at 
Pittsburgh,  and  that  they  were  unable  to 
deliyer  same  and  failed  and  refused  to  del  Iyer 
them. 

"  Plaintiff  further  alleM  that  only  one 
local  Job-printing  office  existed  in  said  Town 
of  Pittsburgh,  and  that  said  office  refused  to 
do  any  printing  for  plaintiff  or  his  agents, 
friends  and  political  supporters,  and  claimed 
to  haye  been  broken  up  and  **  pied"  by  a  mob 
on  the  night  preceding  the  arriyal  of  said 
tickets  at  Pittsburgh;  by  reason  whereof 
plaintiff,  through  snd  by  one  of  his  friends 
and  agents,  was  compelled  to  telegraph  and 
also  to  take  the  first  train  to  Tyler,  in  Smith 
County,  Texas,  and  to  travel  some  70  miles 
to  endeayor  to  replace  said  tickets,  whereby 
this  plaintiff  and  his  agents,  friends  and 
aopportera  had  no  printed  tickets  for  nse  at 
the  polls,  besides  being  deprived  of  the  as- 
sistance of  his  friends  at  the  polls  at  said 
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general  election ;  by  reason  of  all  of  wLlch 
plaintiff  failed  to  receive  a  majority  of  the 
votes  of  the  legally  qualified  voters  of  said 
precinct  in  said  County  of  Camp  for  said  office 
at  said  general  election,  besides  being  out  of 
pocket  in  the  sura  of  t20,  being  the  amount 
furnished  by  him  U  defray  his  friends*  ex- 
penses to  Tyler  to  attempt  to  substitute  said 
tickets. 

**  Plaintiff  further  alleges  that  the  failure 
of  the  agents  and  employes  of  said  defendant 
Company  to  deliver  said  package  of  election 
tickets  to  plaintiff  or  his  agents,  friends  and 
political  associates  at  PitUburgh,  Texas,  be- 
fore the  said  0th  day  of  November,  A.  D 
1^,  which  failure  was  the  result  of  and  in 
order  to  carry  into  effect  the  object  of  the 
conspiracy  aforesaid  and  to  prevent  plaintiff 
by  mud  from  receiving  a  majority  of  the 
votes  of  the  legally  qualified  electon  and 
votera  of  said  precinct  in  said  county  for  said 
office  at  said  general  election,  in  pursuance 
of  the  object  of  said  conspiracy  so  made  and 
entered  into  by  and  between  the  said  defend- 
ant Company  and  the  other  defendants  herein 
named  and  alluded  to,  and  was  the  result  of 
gross  and  willful  and  criminal  neglijrence 
and  carelessness  on  the  part  of  said  defend- 
ant Company,  by  and  through  its  officers, 
agents,  empfoyls  and  servants,  and  was  a 
br^ich  of  the  contract  so  made  and  entered 
into  by  and  between  the  said  Sincleton  as 
agent  for  plaintiff,  and  the  said  defendant 
C^nopany  on  the  part  of  said  Company. 

**  Plaintiff  further  alleges  that  the  defendant 
H.  Bulbftx)k  and  other  persons  acting  in  bis 
interest,  under  his  direction,  guidance  and 
control,  whose  names  will  be  fumiBbed  to 
the  court  and  jury  upon  trial  hereof,  in  his 
individual  capacity  and  as  asrent  for  said 
defendant  Company,  he  being  then  and  there 
the  local  agent  of  said  defendant  Com  pan  v 
at  the  Town  of  Pittsburgh  aforesaid,  each 
and  all  of  whom  was  and  were  then  and  there 
acting  together,  present  and  in  concert,  aid- 
ing, abetUng  and  assisting  each  other,  did, 
after  the  arrival  of  said  package  of  said 
tickats  at  the  office  of  said  defendant  Company 
at  the  Town  of  Pittsburgh  aforesaid,  and  for 
the  purpose  of  carrying  into  effect  the  object 
of  the  conspiracy  aforesaid,  and  of  preventing 
plaintiff  by  fraud  from  receiving  a  majority 
of  the  votes  of  the  legally  Qualified  electon 
and  voten  of  said  precinct  for  said  office,  in 
said  County  of  Cainp,  at  said  general  elec- 
tion, abstract  ssid  package  of  tickets  from 
the  office  of  the  defendant  Company  at  Pitts- 
burgh, Texas,  before  the  day  of  said  general 
election  and  after  the  arrival  of  said  package 
of  tickets  at  the  office  of  the  said  defendant 
Company  at  Pittsburgh,  Texas,  and  destroyed 
and  burned  the  same,  so  Uiat  neither  this 
plaintiff  nor  his  agents,  supporters,  friends 
and  political  advocates  would  have*  any  of 
said  tickets  for  use  and  distribution  to  the 
voten  of  the  said  County  of  Camp  on  the 
day  of  said  eeoeral  election ;  that  tne  ticket 
so  forwardecTby  said  Singleton,  as  affent  for 
plaintiff,  was  what  was  niown  as  a  ''^special 
ticket,"  agreed  to  be  supported  and  voted  for 
by  a  majority  of  the  legally  qualified  elec- 
ton and  voten  of  said  precinct  in  said  oountj 
on  said  day  of  said  general  aleotloa,  and  that 
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from  the  facts  and  cii'cumstaDcefl  herein 
named  it  became  and  was  impossible  for 
plaintiff,  his  agents,  friends,  or  political 
supporters,  to  have  said  tickets  duplicated 
in  time  for  use  and  distribution  and  voting 
to  and  by  a  majority  of  the  voters  of  said 
precinct  and  county  on  the  day  of  said  gen- 
eral election ;  that  the  facts  herein  stated,  all 
of  which  plaintiff  is  ready  to  verify  upon 
trial  hereof,  and  no  other  state  of  facts  or 
circumstances,  were  the  cause  of  and  resulted 
in  the  failure  of  plaintiff  to  receive  a  ma- 
jority of  the  votes  of  the  legally  qualified 
electors  and  voters  of  said  precinct,  in  said 
County  of  Camp,  for  said  office  on  said  day 
of  general  election ;  that  all  of  said  facts 
were  well  known  or  by  reasonable  diligence 
could  have  been  known  to  the  directory  and 
management  of  the  said  Pacific  Express 
Cotnpany. 

**  By  reason  of  the  fact-s  and  circumstances 
herein  narrated,  plaintiff  alleges  that  he  has 
been  daniu»;ed  in  the  sum  of  $85,  $10  for  the 
value  of  said  tickets  and  $25  expenses  to 
Tyler  to  attempt  to  substitute  the  same — be- 
sides being  deprived  of  the  gratification,  sat 
isfaction  and  legal  right  and  pleasure  of 
having  his  friends,  who  composed  a  majority 
of  the  legally  qualified  electors  and  voters 
of  said  precinct,  in  said  County  of  Camp, 
voting  for  him,  in  said  precinct  and  county, 
for  said  oflSce  at  said  general  election,  as 
well  as  havinff  the  satisfaction,  pleasure  and 
legal  right  of  mtifying  a  lauaable,  legal, 
just  and  honorable  ambition ;  that  he  has  by 
reason  of  the  premises  endured  great  mental 
suffering,  vexation,  and  anxiety;  that  he 
has  been  humiliated  among  his  friends, 
neighbors  and  political  supporters;  that  the 
acts  of  the  defendants  herein  complained  of 
would  naturally  have  implanted  a  sense 
of  wrong  and  Insult  in  the  breast  of  this 
plaintiff,  said  acts  herein  complained  of  hav- 
ing been  dictated,  done  and  performed  from 
and  in  a  spirit  of  willful  injustice,  and  by 
and  from  a  deliberate  Intention  on  the  part 
of  all  of  said  defendants  to  vex,  annoy,  de- 
grade, ai^d  insult  this  plaintiff,  to  the  actual 
danuige*  of  plaintiff  in  the  sum  of  three 
thousand  ($8,000)  dollars,  to  which  plaintiff 
Is  legally  entitle  by  reason  of  the  premises 
and  for  which  he  prays  judgment  against  all 
of  said  defendants  upon  trial  hereof. 

**  Wherefore,  in  view  of  and  by  reason  of 
the  premises,  plaintiff  prays  for  citation 
against  each  ana  all  of  said  defendants  and 
for  legal  citation  to  Marion  County,  in  the 
Eastern  District  of  Texas,  to  the  said  8.  H. 
McCullouffh,  the  local  agent  of  the  defendant 
The  Pacific  Express  Company  at  Jefferson, 
In  the  Eastern  District  of  Texas,  and  that 
each  and  all  of  said  defendants  be  cited  to 
appear  and  answer  hereto,  and  upon  trial 
hereof  that  plaintiff  do  have  ana  recover 
ludnnent  against  each  and  all  of  said  de- 
lenoants.  Jointly  and  severally,  for  the  sum 
of  three  thousand  and  thirty-five  ($8,085) 
dollars  actual  and  the  sum  of  fifteen  hundred 
($1,500)  dollars  exemplary  damages,  to  all 
of  which  plaintiff  Is  legally  entitled  by 
reason  of  toe  premises ;  aim  for  all  other  re- 
lief, geiieral*tpeclal,  to  which  plaintiff  may 


be  legally  entitled  by  reason  of  the  premises 
and  will  ever  pray,  etc" 

The  plaintiff  in  error  appeared  and  fllet^ 
exceptions  to  the  jurisdiction,  amonff  others 
for  the  reason  that  some  of  the  defendanta- 
were  resident  citizens  of  the  same  State  and 
district  with  the  defendant  in  error,  namely, 
the  Eastern  District  of  Texas.    To  relievo- 
the  case  of  this  feature  the  defendant  In  error 
on  September  10,  1889,  filed  a  supplemental 
petition,  which  In  effect  dismlssod  the  cane 
against  all  the  defendants  in  the  court  below 
except  the  Pacific  Express  Company.    Thi* 
supplemental  petition  is  as  follows: 

**  And  now  comes  the  plaintiff  in  the  aboT» 
entitled  cause  and  files  this  his  supplemental 
petition,  and  reaffirming  all  the  allegation* 
in  his  original  petition,  in  this  cause  filed, 
contained,  same  as  herein  explained,  respect- 
fully shows  to  the  court  that  said  plaintiff 
is  a  resident  citizen  of  the  County  of  Camp- 
in  the  State  and  Eastern  District  of  Texas, 
and  that  the  defendant,  the  Pacific  Express 
Company,  is  a  foreign  corporation,  char- 
tered, created  and  existing  under  the  laws  of 
the  State  of  Nebraska,  and  doing  business  in 
Texas,  as  alleged  in  said  original  petition, 
as  an  Express  Company  and  common  carrier,, 
having  a  local  agent  at  the  City  of  Jefferson, 
in  the  State  and  Eastern  District  of  Texas, 
and  within  the  jurisdiction  of  this  honorable 
court  by  reason  whereof  this  honorable  court, 
under  the  statutes  in  such  cases  made  and 
providcMl,  has  jurisdiction  to  hear  and  deter- 
mine the  matters  in  controversy  In  this  suit 
between  this  plaintiff  and  the  defendant,  the 
said  Pacific  Express  Company.  That  by 
reason  of  the  facts  alleged  and  complained 
of  in  the  original  petition  In  this  cause  filed 
by  this  plaintiff  the  said  plaintiff  Is  legally 
entitled  to  have  and  recover  judgment  for 
damages  to  the  amount  and  as  prayed  for  by 
plaintiff  in  said  original  petition  againrt 
the  defendant,  the  said  Pacific  Express  Com< 
pany,  by  reason  of  the  sross  and  willful  and 
criminal  negligence  and  carelessness  of  said 
defendant  Company,  by  and  through  Its 
ofllcers,  agents,  employ^  and  servants,  ia 
failing  to  deliver  the  package  of  election 
tickets  to  plaintiff  or  Lis  agents  at  Pitts- 
burgh, Texas,  as  set  up  and  charged  In  said 
original  petition.  In  violation  of  tne  contract 
for  the  speedy  and  safe  transmission  and  de- 
livery of  the  same,  entered  into  and  nuule  bf 
and  between  W.  E.  Singleton,  as  the  agent 
for  plaintiff  and  the  said  defenaant  Company 
at  the  time  such  package  of  election  tickets 
was  so  shipped  at  Jefferson,  Texas,  by  said 
Singleton  as  such  agent  for  plaintiff  as  stated 
in  aiid  original  petition ;  and  the  said  de- 
fendant Company,  by  and  through  its  ofltoers, 
agents,  employes  and  servants,  by  reason  of 
the  facts  alleged  In  the  original  petition  in 
this  cause  filed  br  plaintiff  and  In  manner 
and  form  as  In  said  original  petition  stated 
and  as  the  result  of  gross  willful,  criminal 
and  fraudulent  negligence  and  carelessness, 
as  in  said  original  petition  stated,  violated 
the  terms  of  said  contract  and  failed  to  de- 
liver said  package  of  election  tickets  to 
plaintiff  or  his  agents  after  the  arrival  of 
he  same  at  Pittsburgh,  Texas,  ss  charted  la 
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^aid  orlfflnftl  petlUon;  by  reMon  whereof 

the  Mia  defSbiidftiit  CompaDy  became  and 
waa  and  ia  legally  liable  to  plaintiff  for 

ittctoal  and  aimnplMy  damagea  to  the  amount 

.mad  aa  prajad  nr  m  Mid  original  petition 

for  iocii  braadi  of  Mid  contract,  and  for 

which  damagea  plaintiff  here  and  now  praya 
lodgment  againat  Mid  defendant  Oompany, 

Tor  auch  breach  of  Mid  contract  as  prayed  for, 

mnd  to  the  amount  prayed  for  in  plaintiff 'a 

•original  petition. 

**  Plaintiff  further  allegea  that  by  a  clerical 
InadTertenoy  lodgment  ia  erroneously  prayed 
for  in  uid  orfginal  petition  against  the  other 
persona  therein  nained  and  alluded  to  aa  de- 
lendaata  thereto;  whereas  In  tmth  and  in 
fact  such  persons^  each  and  all  of  them,  so 
named  ana  allnoed  to  in  said  petition  aa 

•aoch  defendants,  mtc  and  except  toe  defend- 
ant Company,  are  not  proper  parties  to  this 

.salt  and,  with  one  exception,  Bulbrook, 
hare  not  been  served  with  process  therein. 

:  and  are  named  and  alluded  to  in  such  original 
petition  as  such  defendants  for  the  sole  pur- 
pose of  presenting  the  narrative  of  the  cause 

*of  action  of  plaintiff  against  uid  defendant 

•Company  intelligently  and  clearly  before 
the  court  andjury  upon  trial  hereof.  Where- 
fore, plaintiff  liere  and  now  dismisses  hia 
said  suit  against  each  and  all  of  the  persons 
ao  named  and  alluded  to  aa  defendanta  In 
said  original  petition,  utc  and  except  the 
defendant,  the  Pacific  £xpreM  Company. 
And  by  reason  of  the  facts  alleml  in  hia 

•original  petition,  and  br  reason  m  the  fail- 
ure of  Mid  defendant  Company  to  deliver 
said  package  of  election  ticketa  to  plaintiff 

-or  hia  acenta  at  Pittsburgh,  Texaa,  In  viola- 
tion of  uie  contract  so  to  do,  so  made  and 

•entered  into  by  and  between  the  Mid  Single- 
ton, as  scent  for  plaintiff,  and  the  Mid  de- 
fendant Company,  at  the  time  of  the  ship- 

.ment  of  tbe  same  at  Jefferson,  Texas,  aa  wt 
np  and  charged  In  Mid  original  petition, 
plaintiff  upon  trial  hereof  prays  for  judgment 
for  damara  against  the  Mid  aefendant  Com* 
panr  to  tne  extent  and  amount  prayed  for  in 
jaia  original  petition  bv  reaaon  of  the  prem- 
ises and  for  costs  of  suit  and  for  general  re- 
lief." 
The  Pacific  ExpreM  Company  replying  to 

'these  petitions  fiied  its  amended  answer,  in 
which  is  included  its  verified  plM  to  the 
jurisdiction  of  the  court.  So  much  of  said 
answer  m  presents  the  question  of  jurisdic- 
tion is  M  follows : 

**Now  couMS  the  defendant,  the  Pacific 
ExpreM  Company,  with  iMve  of  the  court, 

.-ana  amende  Ita  answer  heretofore  filed   In 
thiscsM: 
"The  said  defendant  Mya  that  thia  court 

.bath  not  Jurisdiction  to  hear  and  determine 
thta  cauM,  upon  which  It  prays  Judgment, 
for  the  following  reasooa,  to  wit : 

"Ist.  The  petition  falls  to  show,  aflirma- 
iively,  the  Jurisdiction  of  the  court. 

"Sd.  Tbo  facta  stated  In  the  petition,  if 
true,  sliow  that  the  plaintiff  hM  not  been 
<laroaged  In  a  sum  exceeding  two  thousand 
«k>llars,  for  that  actual  damara  are  not  re- 

-coverable  for  injurr  to  the  feelings,  whether 
tbe  •^\fm  be  ooosiaered  m  one  in  tort  or  for 
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breach  of  contmct,  there  being  no  allegation 
of  physical  pain  or  bodily  injury,  and  the 
remaining  claim  for  thirty-five  dollars,  al- 
leged actual  damages,  and  fifteen  hundred 
dollars  exemplary  damages,  being  insufllcient 
to  confer  jurisdiction  upon  this  court. 

*8d.  The  facts  sUted  in  the  petition,  if 
true,  show  that  the  plaintiff  hM  not  been 
damaged  in  a  sum  exceeding  two  thousand 
dollars,  for  that  the  claim  to  exemplary 
damages  is  Insufficient  In  law,  becauM  there 
la  no  allegation  that  the  acta  of  Bulbrook 
were  committed  originally  by  the  direction 
of  the  defendant,  but  on  the  contrary  such 
allegations  m  are  made  show  the  very  oppo- 
site, and  becauM  the  allegation  of  plaintiff 
in  the  supplemental  petition  that  this  defend- 
ant ratified  the  acts  of  Bulbrook  by  retain- 
ing him  in  its  employ  is  insufficient,  for 
that  the  facts  stated  show  that  the  Mid  Bul- 
brook acted  beyond  the  scope  of  his  agency ; 
that  Mid  acta  were  not  done  in  the  interest 
of  this  defendant,  or  to  furrher  any  Interest 
of  this  defendant,  and  that  the  Mid  acts  of 
Mid  Bulbrook  were  therefore  not  the  subjects 
of  ratification. 

*4th.  The  allegations  in  plaintiff  *s  peti- 
tion of  an  injury  to  hia  feel  Inn  and  for  ex- 
emplary damagM  were  fraudulently  and  un- 
truthfully made  for  the  purpose,  and  with 
the  intent,  of  illegally  ana  fiaudulently 
conferring  jurisdiction  upon  this  court,  all 
of  which  appears  upon  the  face  of  Mid  peti- 
tion, and  which  Mid  facts  this  defendant  is 
ready  to  verify.* 

The  defendant  in  error  In  respouM  to  the 
answer  of  plaintiff  in  error  thereupon  filed 
hia  second  supplemental  petition,  in  which 
he  charged  that  plaintiff  In  error  had  re-* 
tained  Bulbrook  in  its  employ  m  ascnt  at 
Pittaburgh  after  the  loM  of  the  election 
tickets  snd  was  oonsAquently  liable  for  ex- 
emplary damages.  The  court  overruled  the 
exceptions  of  plaintiff  in  error  to  the  juris- 
diction, to  which  a  bill  of  exceptions  wm 
reserved,  and  on  February  10th,  1890,  Judg- 
ment WM  rendered  against  plaintiff  in  error 
for  aix  hundred  dollars,  to  wit,  one  hundred 
dollars  actual  and  five  hundred  dollars  ex- 
emplary damagea.  On  February  12th,  1890. 
the  plaintiff  in  error  moved  in  arrest  of 
judgment  on  the  ffround,  among  others, 
that  ''under  the  pleadings  admitting  the  al- 
legations to  be  true,  this  t>ourt  is  without 
jurisdiction  to  enter  Mid  judgment,"  which 
motion  WM  overruled,  and  to  which  ruling 
an  exception  wm  reserved.  A  writ  of  error 
wu  mnted,  which  wm  regularly  perfected, 
and  Uie  case  is  brought  to  this  court  under 
the  Act  of  February  25th,  1882  (25  SUt.  at 
L.  628) .  Necessarily  the  aMignmoit  of  erron 
presents  only  the  question  of  jurisdiction. 

Mm$n,  Snwain  Rob•ri•os^  O.  A.  Cnl- 
bnraon  and  John  Bookhcui,  for  ptojntlff  in 
error: 

The  court  erred  in  overruHnc  dio  second 
plea  and  exception  to  the  jurisdiction  to  tbo 
court  below. 

The  case,  m  presented  by  the  pleadings,  is 
cleariy  one  for  breach  of  tna  contract  for  car- 
riage. 

HI 
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Orange  Bank  v.  Brown,  3  Wend.  158;  Walsli 
T.  Chicago,  M,  db  St.  P.  B,  Co.  42  Wia  28,  24 
Am.  Rep.  376. 

As  agiainst  the  plaintiff  in  error  no  acts  of 
malice  or  aggravation  are  charged  distinct 
from  the  negligence  in  failing  to  deliver  the 
package  of  tickets. 

The  measure  of  damages  is  the  value  of  the 
tickets  and  the  sum  expended  in  the  effort  to 
replace  them,  aggregating,  under  the  plead- 
ings, the  sum  of  thirty-five  dollars  with  inter- 
est. 

1  Suth.  Dam.  157;  8  Suth.  Dam.  287. 

The  Express  Company  could  not  be  held  li- 
able for  the  dishonest  conduct  of  its  agent,  or 
the  gratification  of  his  personal  or  political 
animosity,  except  to  the  extent  of  the  value  of 
the  package  committed  to  his  care. 

Friedlander  v.  Texas  db  P,  B.  Co.  130  U.  8. 
416  (82:  991);  Mechem,  Agency,  §§  740,  741. 

But  whether  the  case  be  considered  one  in 
tort  or  for  breach  of  contract,  the  circuit  court 
was  without  jurisdiction. 

We  recognize  the  general  principle  that 
where  the  suit  is  upon  a  demand  sounding  in 
damages,  in  which  the  law  fixes  no  precise 
limit  to  the  recovery,  the  sum  for  which  the 
plaintiff  seeks  judgment  is  alone  to  be  consid- 
ered in  determining  the  jurisdiction. 

Smith  V.  Qreenhow,  109  U.  S.  669  (27: 1080); 
Barry  v.  Edmunds,  116  U.  S.  550  (29:  729). 

But  where  it  clearly  appears  that  the  amount 
sought  to  be  recovered  i^  merely  colorable  and 
beyond  the  sum  which  can  reasonably  be  ex- 
pected in  judgment,  the  rule  is  inapplicable. 

Bowman  v.  Chicago  AN,  W.  B,  Co,  116 U. 
6.  614  (29:  504). 

In  cases  where  the  law  gives  the  rule  of  dam- 
iiges,  the  sum  fixed  by  the  law  as  the  measure 
of  damages,  and  not  the  amount  laid  in  the 
declaration,  must  control  the  Jurisdiction. 

Wilson  V.  Daniel,  3  U.  S.  8  Dall.  401  (1: 655); 
Barry  v.  Edmunds,  116  U.  S.  560  (29:  782). 

So,  also,  in  cases  where  it  appears  as  matter 
of  law,  from  the  nature  of  the  case  as  stated  in 
the  pleadings,  that  there  could  not  legally  be 
a  judgment  recovered  for  the  amount  necessary 
to  the  jurisdiction,  notwithstanding  the  dam- 
ages were  laid  in  the  declaration  at  a  larger 
sum,  the  case  should  be  dismissed  for  want  of 
jurisdiction. 

Barry  v.  Edmunds,  116  U.  8.  560  (29:  782); 
Bowell  V.  Western  U.  Teleg,  Oo.  75  Tex.  26. 

The  court  could  not  legally  render  jud^ent 
for  the  amount  necessary  to  its  iunsdiction, 
and  accordingly  should  have  dismiBsed  the 
case.  The  case  stated  in  the  pleadings  is  one 
for  breach  of  the  alleged  contract  of  carriage. 
The  measure  of  damage  is  the  value  of  Sie 
tickets,  the  sum  expended  in  the  endeavor  to 
substitute  them,  and  interest.  In  that  case 
there  could  be  no  recovery  for  annoyance, 
vexation  or  injury  to  the  feelings. 

WaUh  V.  Chieaao,  M.dSt.  P,  B.  Oo.  42  Wia. 
28;  BusseU  v.  Westem  U.  Tdeg.  Oo.  8  Dak. 
815;  Masters  v.  Warren,  27  Conn.  298. 

The  damages  recoverable  are  only  such  as 
are  the  natural  and  proximate  consequence  of 
the  breach  of  the  contract. 

1  8uth.  Dam.  74  et  seq. 

That  the  defendant  in  error  was  not  elected, 
or  was  'deprived  of  the  gratification,  aatisf ac- 
tion and  legal  right  and  pleasure  of  having  hli 
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friends,  who  composed  a  niajority  of  thelegil- 
ly  qualified  electors  and  yotera  of  lald  mdadT 
vote  for  him,  and  of  '*  having  the  — *^^^iTt 
pleasure  and  legal  rifi:ht  of  gratifying  a  lam- 
able,  legal,  just  and  honorable  ambition, "  fm 
consequence  of  the  failure  to  deli?er  the  tiduli, 
cannot  form  an  element  of  actual  damage  h 
the  case.    Such  damages  were  too  remote; 

Brown  v.  Oummings,  7  Allen,  507;  1  Sotk. 
Dam.  48,  49. 

To  support  the  Inrisdictioii  of  the  drcolt 
court  it  must  therefore  be  held  tiiat  under  ttr 
pleadings  damages  for  Injurr  to  the  fadin^i 
mav  be  recovered  as  actual  damages. 

The  precise  question  is  whether  in  joiv  to  tke- 
feellngs  can  be  classed  as  an  element  of  actol 
damage,  under  the  facts  pleaded,  tboe  bdig 
no  allegation  of  physical  pain  or  bodfly  IdJot. 

This  question  has  not  been  detennined  if 
this  court. 

The  case  rests  upon  a  line  of  tekmph  tmm 
in  Texas,  beginning  with  Stuart  r.  Wedsn  U. 
Teleg.  Co,  66  Tex.  580. 

This  Stuart  Case  has  not  been  foDowad  b 
other  States. 

Wadsworth  v.  Western  U.  2Uv.  Osl  8ITIeHL 
695. 

Some   kind   of  unpleasant  emotioa  !■  tk» 
mind  of  the  injured  party  ia  ptohftfa^  tie  »  j 
suit  of  a  breach  of  contract  in  moil  cmh^  M 
the  cases  are  rare  in  which  audi  eoMliQi 
be  held  an  element  of  damages  wemMtf 
the  breach.    For  injory  to  m  fe^gs  m 
cases   the  courts  cannot  give  redreM.  iv^ 
other  rule  would  result  in  intolerable  iif%rt» 

BoweU  V.  Western  U.  Tdsff.  Gp.  75Tbi.  A 

The  alleged  injury  to  the  feelion  ia  thbcMr 
was  not  the  proximate  xesolt  of  ue  bnaeh  d 
contract    It  is  too  remote  and  indeflaile. 

McAUen  v.  We^mi^  U.  TO&f.  (k  79  ta. 
248. 

Such  damage  can  only  enter  iato  aed  W- 
come  a  part  of  the  recovery  when  nwelal  Hf* 
fering  is  the  natural  and  proximale  CQi» 
quence  of  a  physical  injury. 

SaUna  v.  Trosper,  27  Kan.  MA;  Wed  f. 
Western  U.  Tdeg.  Oo.  89  Kan.  M. 

Such  damages  never  can  be  leuiiwrf  ii- 
dependentiy  and  alone,  and  If  leoofciabk  il- 
all,  only  in  actions  of  tort 

BusseUr.  Western  U.  TOsg.  ai.8Dik.til; 
Bowett  T.  Western  U.  Teleg.  Op.  75  Tex.  M; 
Oul/0.  dS.  F.  n.  Oo.  V.  Lesn.  MTrx.  M 
Canning  y.  WilUams^own.  1  Coah.  4St:  Vf* 
man  v.  LeaviU,  71  Me.  287;  .Mjumi  ? .  IA 
6  Nev.  224;  WHson  v.  Fmc v>  31  Wia.  SN; 
Lynehy.  Knigkt^  9  H.  L.  Oaa.  817;  Imn  % 
Western  U.  Teteg.  Oo. 84  I11.4flB:  Bsmr.lki^ 
eOfe.  58yt  190:  BatHmffre  d  T.  ntrm.  OkX 
Boone,  45  Md.  844;  8  Smb.  Dam.  Tltlia 
&  £ng.  Bnc.  Law,  48,  mie;  Wood^  magm. 
Dam.  74,  and  note. 

The  court  erred  in  overraliiig  the  Mdpte 
and  exception  to  the  jariadlctk»  of  tktoo«i 
below. 

Tomalce  the  master  liable  In  any  mmlitti 


exemplanr  damagea  for  die  lhnd« 
gross  n^ligence  or  opptealon  of  the  .. 
it  should  be  alkged  and  pfovad  ikn  lit  m 
of  the  servant  which  eoaetitule  the  tm 
malice,  groaa  n^lieenoe  or  oppnata  «t 
oommitted  by  diiecuon  of  tba  nniiar,  er  A 
the  master  ratified  and  adopted  m^  aStoisLwi 
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•WD,  or  that  tlie  master  baa  been  galltjof  D«f- 
ligence  in  the  selection  and  employment  of  the 
•errant  whose  acu  constitute  tbe  fraud,  malice^ 
frost  negligence  and  oppression. 

fnUmailmni  S  O.  K  R,  Co,  t.  Oareia,  70 
Tex.  d06;  DUUngham  t.  RuM$dl,  78  Tex.  47; 
InUrnaticnal  d  Q.  if.  B.  Oo.  t.  JfeDonald,  76 
Tex.  41:  Baps  t.  Eoutton  S  Q.  N.  KOo.i^ 
Tex.  m\  Mecbem,  Agency,  S  740,  noteS. 

The  acts  charged  against  tbe  agent  in  this 
oaae  were  not  committed  in  behalf  of  plaintiif 
In  error  for  its  benefit,  in  its  interest,  or  in  the 
doing  of  any  act  necessary  or  proper  to  be  done 
Id  tbe  discharge  of  the  duties  imposed  upon 
bim  as  agent,  and  as  a  consequence  tbe  Com- 
pany is  only  Uable  as  a  carrier  for  the  Talue  of 
tbe  package. 

DilUng/tam  t.  RumeU,  78  Tex.  54;  Mechem, 
Agency,  §  740,  nets  J./g  751;  Friedlander  t. 
TtMMdtP.B.  Oo.  180 1].  8.  425,  426 (82:  904, 
M5). 

In  order  to  constitute  one  a  wrong-doer  by 
tmliflcation  tbe  original  act  must  hA?e  been 
done  in  his  interest  or  been  intended  to  further 
•ome  purpose  of  his  own. 

Cooley,  Torts,  127;  IHUingham  t.  Burnett, 
78  Tex.  54,  55. 

The  mere  retention  of  the  serrant  win  not 
«sublish  ratification. 

JmUrnatwnal  S  Q.  K  B.  Oo.  t.  McDonald, 
75  Tex.  45,  47. 

Memn,  &«m«  r.  Todd,  Edward  Guthridae 
and  Wm«  A.  MeKoBaoj*  for  defendant  In 
error: 

The  case  shown  is  on  iu  face  wholly  within 
tbe  Jurisdiction  of  the  circuit  court 

8edgwick,  Dam.  85,  456;  Stuart  T.  WM- 
#ri»  U.  TUsg.  Co.  66  Tex.  580;  We$tern  U. 
Ttieff.  Co.  T.  Broe$ehe,  72Tex.  654;  Wedam  U, 
Tdeg,  Co,  t.  Simpoon,  78  Tex.  422;  Horawetz, 
Priv.  Corp.  gg  SSTMl 

Por  CnrlAau 

Judgment  q^lrmsi  with  costs  and  interest^  1^ 
sdiTloed  court 


MORRIS  a  MILLSR,  Ffg.  in 

%. 

ALFRED  P.  EDOERTON  n  ▲!..,  Commis- 
aionen  UnrsD  Btatm  Citil  Sbkyicb. 

Msas.  Bspofter'S  ad.  MB  U.  a  eWJ 

Gssi  (fimii'sisrf. 


of  Habt  was  pvssented  So  the  SopreaM 

oCtheDlBtrfot  of  Oohimblaaiid  tbaeadls- 

aadtbarellsCpfajrsd  for  refused:  and  tbe 

haTlntf  beeo  btouaht  to  this  oourt  bj  wiit 

error.  Is  bsrs  dtsmiweil  with  oosts  puisuaot  to 

[Ka816.] 
JkMtd  AprU  16,  1S91. 

Fr  SRROR  to  the  Supreme  Coon  of  the 
Diabict  of  Columbia  to  reTiew  ita  Jodg- 
■lent  refusing  the  relief  aaked  f or  ^  a  peti* 
tioo  of  right  and  diamisaing  the  position  with 
costs.    Jffiiwi'wrtf- 

Thia  la  a  petition  of  right  of  Morris  S. 
Miller,  a  eitban  of  the  Stata  of  New  Yotk 

141  U.  & 


and  of  the  United  States,  for  redrcte  ttf  a 
where  it  ia  alleged  that  Alfred  P.  Edgerton, 
John  H.  Oberly,  and  Charlea  Lyman,  the 
Civil  Service  Commissioners  of  the  United 
States  and  others,  in  pursuance  of  the  Ciril 
Seryioe  Act  approved  January  16,  1888,  and 
under  color  of  the  provisions  thereof,  are  trea- 
passinff  upon  the  petitioner's  civil  and  politi- 
cal rights  or  liberties  by  exercising  illegal 
powers.  The  petition  was  presents  to  said 
court  Feb.  5,  1887,  and  was  accompanied 
with  an  information  (so  called)  which  al- 
leged among  other  things :  **that  Alfred  P. 
Edgerton.  John  H.  Ober.y  and  Charlea  Ly- 
man are  in  possession  of  the  offices  of  com- 
missioners under  the  Act  hereinafter  men- 
tioned, and  are  exorcising  the  illegal  powera- 
hereinafter  set  forth,  in  the  District  of  Colum- 
bia and  elsewhere  in  the  several  Stateaof  the 
United  States.  That  by  virtue  of  the  provi- 
sions of  an  Act  entitled  **  An  Act  to  Regulate 
and  Improve  tlie  Civil  Service  of  the  United 
Statea,  **  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled,  approve 
January  16th,  1883.  and  since  the  time  of 
the  passage  thereof  the  said  Alfred  P.  Edger- 
ton, John  H.  Oberly  and  Charlea  Lyman  wera 
appointed  by  the  President  of  the  United 
Statea  of  America  as  Civil  Service  Commis- 
sioners, to  constitute  the  United  States  Civil 
Service  Commission;  that  the  said  commis- 
sioners have,  since  their  appointment  as  afore- 
said, organized,  and  have  been  and  now  are- 
acting,  aa  such  conunissioners  under  auch 
Act.**^ 

The  information  closes  as  follows:  "And 
TOur  relator  saith  Uiat  by  reason  of  the  prem- 
ises and  the  matters  and  things  hereinbefore- 
set  forth  he  is  injured  and  aggrieved  and  de- 
prived of  his  constitutional  and  reserved 
righta  as  a  citizen  and  one  of  the  people  of  the 
United  Statea  of  America,  becauae  the  said 
Commissioners,  under  color  of  the  Civil  Serv- 
ice Law  and  the  rulea  and  regulationa  there- 
of, are  usurping  in  divers  waya  the  righta 
and  powers  vested  in  the  departmenta  ox  tho 
government  by  the  Constitution  or  reserved 
to  the  neople  and  which  Congress  has  no  right 
or  autfiority  to  delegata  to  Uiem. 

''Whereupon,    for    himself  and    for  the 
United  States  or  the  people,  the  said  relator 
prays  the  consideration  of  the  oourt  that  thia 
information  may  be  filed,  doth  make  sugges- 
tion and  complaint  in  the  premiaea,  and  praya 
a  writ  of  process  of  law  against  the  said  Al- 
fred   P.    £dgerton,    John  H.    Oberly  and 
Charlea  Ljman,  the  Commissioners  aforeaaid, 
in  this  behalf  to  answer  this  court,  the  relator, 
the  United  Statea  of  America,  by  what  war- 
rant they  Jointly  and  severally  exercise  or 
claim  to  exerciae  the  right,  powera,  or  do  the 
dutiea,  acta  or  things  set  forth  herein,  and 
that  a  rule  be  made  that  this  infonnation  be 
filed  and  that  the  Commiaaionera  aforeaaid 
ahow  cause  before  the  oourt  why  the  aaid  in- 
formation ahould  not  be  filed  and  why  the 
writ  or  process  aforesaid  or  such  other  writ 
of  proceaa  as  tne  law  and  the  Juatice  of  the 
caae  may  require   in  accordance  with  the 
powera,  dutiea,   rulea  and  practice  of   the 
court  ahould  not  issue  in  the  premises." 

The  raliaf  prayed  by  the  petitiooar  waara- 
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fined  and  the  petition  diemisMd  with  costs 
hj  the  Supreme  Oourt  of  the  District  of 
CJolombia,  on  April  4,  1887.  From  its  said 
a  writ  of  error  was  prosecuted  to 


lis  court 

Mr.M<nri9  &  JUUtr^  lor  plaintiff  in  smr. 
In  person 

9M 


JKf •       frill.      J9.     JB* 

defendants  in  error. 


OofLfam 

JimUir^  iamf*vMbf  ii 


Bfr  Coriaas 

THimimed  with  coti§  pursoant  to  Rnls  II  m 
motion  of  Mr.  Aski&mt  Attomej-GiBnl 
Maurr  te  the  detedanta  in  enor. 

U1D.I 


THE   DECISIONS 


OV  THB 


Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TERM,  189L 

lAotlMiitloftted  oopT  of  optnlon  record  ttrlotlj  fallowed,  except  ••  to  fooh 

flffuree  m  are  Inoloeed  In  braokela.] 


In  the  Matter  qf  the  application  of  THOMAS 
A.  GR£EN.  for  leave  to  file  a  petition  for 
a  writ  of  Mandamus  to  the  Judgei  of  the 
Bapreme  Court  of  the  State  of  Colorado. 

CBee  8.  OL  Beporter*a  ed.  8aMS7.l 

Mandamus  to  stats  court,  when  will  not  issue — 
when  mandamus  will  issue  from  this  court, 

a.  Awrttof  maiHlamatwlllnotbeteaedfronitbli 
ooort  to  compel  a  state  court  to  vacate  tti  order 
dlalMtrrlng  one  of  Ita  attoroeyi,  and  to  compel  It 
to  restore  him  to  hie  olllce. 

t,  A  writ  of  maodamua  can  only  be  iMued  from 
thli  court  In  aid  of  Its  appellate  jurisdiction,  ex- 
etpt  In  a  few  enumerated  oaace. 

[Origioal.] 

Submitted  Oct  16,  J891,    Decided  Oct  19, 1891. 

MOTION  for  leave  to  file  a  petition  for  a 
writ  of  maodamua,  commanding  the 
Judgea  of  the  Supreme  Court  of  the  State  of 
Colorado  to  restore  the  petitioner,  Thomas  A. 
Green,  to  his  offloe  as  attorney  and  counselor 
in  the  courts  of  Colorado,  and  to  vacate  an 
order  for  his  disbarment  Denied. 
The  facts  are  stated  In  the  opinion. 
Mr.  T.  A.  Or^mwt  for  himselt 

Jfr.  JusHee  FUld  delivered  the  opiDlon 
of  the  court. 

It  appean  from  the  petition  of  the  appli- 
cant, which  he  asks  leave  to  file,  that  he  has 
tieen  disbarred  from  the  practice  of  law  as  an 
attorney  and  counsellor  in  the  courts  of  Colo- 
rado ^7  order  of  the  Supreme  Court  of  that 
StaUs,  and  he  prays  for  a  writ  of  mandamus 
from  this  court  conmuwdinff  the  judges  of 
that  court  to  restore  him  to  bis  offloe  and  to 
vacate  the  order  of  disbarment 

The  ground  of  the  disbarment,  aa  shown 
by  the  petition  and  the  opinion  of  the  Su- 
preme Court  of  Colorado,  to  which  it  refers, 
was  vituperative  and  denunciatory  language 
nsed  by  the  applicant  in  the  pleadings  in  a 
juit  brought  in  the  circuit  court  of  the 
United  States  respecting  the  conduct  of  a 
^dge  of  the  superior  court  of  the  city  of 
Denver,  Colorado,  in  certain  proceedings  had 
before  him,  and  reapecting  the  conduct  of 

Ifotrm.^ Am  to  when  mandamus  wiU  <M«e,see  note 
to  irClany  v.  SUIlman,  4:  SBB. 

As  to  mandamus  to  corOrol  inferior  eomis:  dteere- 
SUm^  see  nols  to  JEx  parts  Monran,  fS:  US. 

As  to  mandamus  to  compel  city,  town  or  county  to 
trvy  tax  to  pay  bonds  or  inUrett  on  honds^  soc  note  to 
Oaveoport  v.  United  States,  19:  7M. 


counsil  therein,  amounting  to  charges  of  cor- 
ruption and  bribery  on  their  part  in  that  suit, 
which  the  Supreme  Court  of  the  State  found 
to  be  unwarranted  by  any  evidence  and 
prompted  by  the  malice  of  the  applicant 
That  court  so  far  as  the  charges  against  the 
Judge  of  the  superior  court  were  concerned, 
evidfently  proceeided  upon  the  opinion  that 
the  obligation  of  attorneys  and  counsellors 
impoeed  upon  them  from  their  offloo  was, 
among  other  things  to  observe  at  all  times, 
both  in  their  manner  and  language,  the  respeii 
due  to  courts  of  Justice  and  Judicial  officers; 
and  that  insultine  and  defamatory  language, 

Srompted  by  malice,  respecting  their  con- 
uct  in  court  was  a  breach  of  that  obliga- 
tion, for  which  they  could  properly  be  dis- 
barred. It  declared  that  the  attorney's 
privilege  does  not  permit  him  to  enter  the 
courts  and  spread  upon  the  judicial  records 
charges  of  a  shocking  and  felonious  charac- 
ter against  brother  attorneys,  and  against 
Judges  engaged  in  the  administration  of  Jus- 
tice, upon  mere  rumors  coupled  with  UM^ts 
which  should  of  themselves  create  no  sus- 
picion of  official  corruption  in  a  Just  and 
fair  mind.  The  applicant  affirms  that  the 
order  of  disbarment  was  unwarranted,  arbi- 
trary, tyrannical  and  oppressive,  and  asks 
the  interposition  of  this  court  by  mandamus 
for  his  relief. 

We  cannot  give  him  the  aid  he  seeks  by 
that  writ  whatever  may  be  the  ground  upon 
which  the  state  court  proceeded,  and  in  what- 
ever light  its  action  may  be  regarded.  A 
writ  of  mandamus  can  only  be  issued  from 
this  court  in  aid  of  its  appellate  Jurisdic- 
tion, except  in  a  few  enumerated  cases,  not 
embracing  the  one  before  us.  The  Judiciary 
Act  of  1789,  adopted  at  the  first  session  of 
Congress,  after  dinclaring  that  the  Supreme 
jCourt  should  have  appellate  jurisdiction  from 
the  circuit  courts  and  courts  of  the  several 
states,  in  certain  cases,  provided  that  it 
should  have  power  to  issue  writs  of  manda- 
mus in  cases,  warranted  by  the  principlea 
and  usages  of  law,  *to  any  courts  appointed, 
or  persons  holding  office,  under  the  authority 
of  the  United  Sutes. "  And  the  Revised  SUt- 
utes  (S  688)  re-enacted  this  provision  in  a 
modified  form,  without  removing  the  limi- 
tation as  to  the  courts  to  which  and  the  of- 
ficers to  whom  it  may  issue.  If  the  appli- 
cant has  any  remedy  in  this  court  for  his 
alleged  grievance,  upon  which  we  express  no 
opinion,  it  must  be  sought  in  another  way. 
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UNITED  STATES,  Appi., 

THE  MISSOURI,  KANSAS  AND  TEXAS 
RAILWAY  COMPANY  bt  al. 

(See  8.  a  Reporter*!  ed.  a66-88U 

Jiis$ouri,  Kansas  dt  Texas  Bailroad  Ckmpany 
—right  to  indemnity  land—suit  hp  United 
States  to  set  aside  patent  for  lands~-^when  title 
vests  to  indemnity  lands, 

L  The  Biteouri,  Kaoaas  k  Texas  Ballwaj  OompAD j 
is  not  entitled,  in  ylrtue  of  the  Act  of  1866.  to  have 
lodemnlty  lands  from  the  even-numbered  sec- 
tions within  the  place  limits  of  the  LeaTenwortb* 
Lawrence  ft  Galveston  Railroad ;  the  issuing  of 
patents  to  that  compan j  for  such  lands  was  nn- 
authoriied  by  law. 

i.  The  even-numbered  sections  within  the  Indem- 
nity limits  of  the  Leavenworth  road,  to  which 
rlffhts  of  homestead  and  pre-emption  laws  had 
not  attached,  could  be  legally  selected  to  indem- 
nify the  Missouri,  Kansas  ft  Texas  Bailroad  Com- 
pany for  losses  in  its  place  limits,  and  patents 
could  be  legally  issued  therefor. 

8.  A  suit  may  be  maintained  by  the  United  States 
to  set  aside  patents  for  land  improperly  issued, 
by  reason  of  mistake  or  fraud,  where  the  govern- 
ment has  a  direct  interest,  or  is  under  an  obligiu 
tlon  respecting  the  relief  invoked. 

4.  Title  to  Indemnity  lands  does  not  vest  In  the 
Kallroad  Company  until  they  are  actually  select- 
ed, and  the  selection  approved  by  the  Secretary 
of  the  Interior. 

[No.  817.] 

Argued  March  10, 11,  1891.    Decided  Oet,  19, 

1891. 

APPEAL  ftom  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Kansas,  sustaining  demurrers  and  dismissing  a 
suit  in  equity  brought  by  the  United  States  for 
the  cancellation  of  certain  patents  for  lands  io 
Alien  County,  Kansas,  issued  to  the  Missouri, 
Kansas  and  Texas  Railway  Company.  Re- 
wrsed  and  cause  remanded  with  directions  to 
overrule  the  demurrers,  and  to  require  answers. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wm.  A.  Maury,  Assist.  Atty-Oen. 
ftud  WUliaas  L&wrenee,  for  the  United 
States. 

Messrs.  A.  T,  Britton,  A.  B.  Browne,  A. 
L.  WIlHaw,  Simon  Stomo  and  Jcunes 
Hagerman,  for  appeUees. 

Mr.  Juetiee  HarlsA  delivered  the  opinion 
of  the  court. 

This  is  a  suit  in  equity  by  the  United 
States  for  the  cancel lation  of  certain  patents 
for  lands  in  Allen  County,  Kansas,  of  date 
respectively  November  8,  1878,  March  19,  < 
1875.  August  17.  1876.  and  April  28.  1877, 
■••M  ^°^  Alleged  to  have  been  issued  to  the  Mis- 
souri,  Kansas  and  Texas  Railway  Company 
without  authority  of  law. 

The  institution  of  such  a  suit  aa  this  was 
recommended  by  the  Secretary  of  the  Interior 

KoTB.— ^it  topre-^mijpMonriahtK  see  noU  to  Unit* 
ed  States  v.  Jitigerald,  ICh  78S. . 

ITbot  fNitentt/or  land  fnoy  he  set  ofide/or  Atmd,  see 
noU  to  Miller  v.  Kerr,  6: 88L 

Astoerrwsin  surveytand  deserivtionsin  paUnits 
for  lands;  how  construed,  see  note  to  Watts  v.  Lind* 
sey,  6:  4S8. 

As  to  land  gronts  to  raHroads,  see  note  to 
Pac.  R.  Go.  V.  Atchison,  T.  ft  &  F.  B.  Co.  28:  7M. 
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in  a  communication  addressed  to  the  Attor- 
ney-General, under  date  of  June  10,  1886. 
4  Land  Dec.  678,  578;  5  Land  Dec.  980,  481. 
The  present  suit  was  not,  however,  brought 
until  after  the  passage  of  the  Act  of  CoDsreaa 
of  March  8,  1887,  requiring  the  immediate 
adjustment  by  the  Secretary  of  the  Interior, 
in  accordance  with  the  decisions  of  this  courts 
of  all  unadjusted  land  grants  made  bv  Con- 
gress to  aid  in  the  construction  of  raiiroadsL 
S4  Stat.  556,  chap.  876.  That  Act  made  it 
the  duty  of  the  Attomey-Gtoeral  to  com- 
mence and  prosecute  suits  for  the  cancellation 
of  all  patents,  certification,  or  other  evidence 
of  title  issued  for  public  lands,  and  to  restore 
the  title  to  the  United  States  in  all  cases  of 
lands  appearing — upon  the  completion  of 
such  adjustments  or  sooner— to  nave  been 
**  erroneously  certified  or  patented,  by  the 
United  States,  to  or  for  the  use  or  benefit  of 
any  company  claiming  bv,  through,  or  under 
grant  from  the  United  States,  to  aid  in  the 
construction  of  a  railroad,"  if  such  company 
neglected  or  failed,  upon  demand  by  the  Sec- 
retary of  the  Interior,  to  relinquish  or  reoon- 
vey  to  the  United  States  all  such  lands^ 
whether  within  granted  or  indemnity  llmita. 

tg  1,  2.  The  Act  also  provided  that  a  bone 
de  settler  whose  homestead  or  pre-emption 
entry  had  been  erroneously  cancelled  on  ac- 
count of  any  railroad  grant,  or  the  with- 
drawal of  public  lands  from  market,  should, 
upon  application,  be  reinstated  in  all  hie 
rights  anid  allowed  to  perfect  his  entry,  by 
complying  with  the  puolic  land  lews,  pro- 
vided he  had  not  located  another  entry  in 
lieu  of  the  one  so  erroneously  cancelled,  or 
voluntarily  abandoned  his  original  entry; 
and  if  a  settler  did  not,  within  a  reasona- 
ble time,  to  be  fixed  by  the  Secretary  of  the 
Interior,  make  his  application  to  be  rein- 
stated, all  such  unclaimed  lands  were  re- 
quired to  be  disposed  of  under  the  public 
land  laws,  with  priority  of  right  to  bona  fide 
purchasers,  if  angr ;  then  to  bona  fide  settlers 
residing  thereon.  §  8.  "In  respect  to  landa, 
except  those  last  menticlied,  found  to  have 
been  erroneously  certified  or  patented,  and  to 
have  been  sold  by  the  grantee  company  to 
citizens  of  the  United  States,  or  to  persona 
who  had  declared  their  Intentlcm  to  become 
such,  it  was  provided  that "  the  person  or  per- 
sons so  purchasing  in  good  faith,  his  heirs  or 
assigns,  shall  be  entitled  to  the  land  so  pur- 
chased, upon  making  proof  of  the  fact  of  sndi 
purchase  at  the  proper  land  office,  within 
such  time  and  under  such  rules  as  may  be  pre- 
scribed by  the  Secretary  of  the  Interior,  srar 
the  grants  respectively  shall  have  been  ad- 
justed ;  and  patents  of  the  United  Statea  shall 
Issue  therefor,  and  shall  relate  back  to  the 
date  of  the  original  certification  or  patent- 
inff.  and  the  Secretary  of  the  Interior,  on  be> 
half  of  the  United  States,  shall  demand  pay- 
ment from  the  company  which  has  so  disposed 
of  such  lands  of  an  amount  equal  to  the  £ov- 
emment  price  of  similar  lands  ;*  the  nght 
of  the  purchaser  of  the  lands  so  enooeonsly 
withdrawn,  certified,  or  patented,  to  recover 
the  purchase  money  therefor  from  the  mntee 
company,  less  the  amount  paid  to  the  United 
States  by  such  company,  oeing  saved ;  and 
no  mortgage  or  pledge  of  the  lands  by  the 
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oompaD J  to  be  considered  ••  s  tale  for  the 
purpose  of  the  Act.  ft  4. 

It  was  further  provided  that  where  a  com- 
panj  had  sold  to  citizens  of  the  United  States, 
or  to  persons  who  had  declared  their  inten- 
tion to  bftcome  such  citizens,  as  a  part  of  its 
grant,  lands  not  conyeyed  to  or  for  its  use, 
such  lands  being  the  numbered  sections  pre- 
acribed  in  the  grant,  and  being  coterminous 
with  the  constructed  parts  of  the  road«  and 
where  the  lands  so  sold  were  excepted  from 
the  operation  of  the  grant  to  the  company, 
It  should  be  lawful  for  the  bona  fide  pur- 
chaser thereof  from  the  company  to  make 
payment  to  the  United  States  at  the  ordinary 
goTemment  price  for  like  lands,  and  there- 
upon patents  should  issue  therefor  to  him, 
his  heirs  or  assigns.  All  lands  were  excepted 
from  these  provisions  which  at  the  date  of 
such  sales  were  in  the  bona  tide  occupation 
of  adrer^e  claimants  under  the  pre-emption 
<ir  homestead  laws  of  the  United  States,  and 
whose  claims  and  occupation  had  not  since 
been  Toluntarily  abandoned ;  as  to  which  ex- 
cepted lands  the  said  pre-emption  and  home- 
stead claimants  were  permitted  to  perfect 
tbeir  proofs  and  entries  and  reoeiTC  patents. 
These  last  prorisions  do  not  apply  "to  lands 
:]  settM  upon  subsequent  to  the  first  day  of 
December,  eighteen  hundred  and  eighty- 
two,  by  persons  daimng  to  enter  the  same 
under  the  settlement  Isws  of  the  United 
States,  as  to  which  lands  the  parties  claim- 
ing the  same  as  aforesaid  shall  be  entitled  to 
rOTe  up  and  enter,  as  In  other  like  cases.  * 
5. 

Demurrers  to  the  bill  haying  been  sus- 
tained. (87  Fed.  Rep.  88,)  and  the  suit  dis- 
missed, the  United  SUtes  prosecuted  the 
prteent  appeal. 

The  lands  in  dispute  are  of  two  classes : 
1.  BKn-numbatd  sections  that  are  within 
the  original  ten  mile  or  place  limits  of  the 
Leayen worth,  Lawrence  and  Fort  Gibson 
Bailroad  Company,  subsequently  named  the 
Leayenworth,  Lawrence  and  Oaiyeston  Rail- 
road Company,  and  to  be  hereafter.  In  this 
opinion,  referred  to  as  the  Leayenworth  Com- 
pany. Those  sections  are  also  within  the  in- 
demnity limits  of  the  Missouri,  Kansas  and 
Texas  Railroad  Company,  originally  named 
the  Union  Pisciflc  Railroad  Company,  South- 
ern Branch,  and  to  be  hereafter  referred  to  as 
the  Misaourl- Kansas  Company.  8.  JIfcm- 
Bumbered  sections  within  the  oommoo  In- 
demnity limits  of  both  roads. 

No  Question  Is  presented  In  this  case  as  to 
the  «w-numbered  sections  within  either  the 
place  or  the  Indenmity  limits  of  the  Lesyen- 
worth  road. 

In  rsraect  to  each  of  the  aboye  classes  of 
lands,  the  bill  alleges  that  rights  had  at- 
tached under  the  homestead  and  pre-emption 
laws  In  fayor  of  settlers ;  some,  before  the 
passage  of  the  Act,  to  be  presently  referred 
to,  under  which  the  Missouri -KsMas  Com- 

Cay  claims,  and  others  after  that  date,  but 
fore  the  selection  of  such  lands,  by  the  di- 
rectloo  of  the  Secretary  of  the  Interior,  as 
IsdsBuiItT  lands  for  that  oomoany. 

But  the  principal  question  raisod  by  the 
dsaorrer  Is  whether  the  Missouri -Kansss 
Conpany  was  sstltled,  under  any  circnm- 
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stances  whateyer,  to  make  up  losses  or  de- 
flciences,  occurring  in  its  place  limits,  from 
«em-numbered  sections  within  either  the 
place  or  indemnity  limits  of  the  Lesyenworth 
road.  This  question  depends  upon  the  con- 
struction of  three  acts  of  Congress,  psssed. 
respectiyely,  March  8,  1888,  July  1,  1884, 
and  July  88,  1888,  granting  lands  to  the  SUte 
of  KantM  to  sid  in  the  construction  of  these 
railroads. 

The  grant  made  by  the  Act  of  March  8, 
1888,  was  of  eyery  altemaie  section  of  land, 
designated  by  odd  numbers  for  ten  sections 
In  width  on  each  side,  in  aid  of  the  con- 
struction of  the  following  roads  and  each 
branch  thereof:  Firtt,  a  railroad  and  tele- 
graph from  the  city  of  Leayenworth,  Kansas, 
by  the  way  of  Lawrence  and  the  Ohio  City 
crossing  of  the  Osa^  Riyer,  to  the  southern 
line  of  the  State  in  the  direction  of  Galves- 
ton Bay,  In  Texas,  with  a  branch  from  Law 
rence  by  the  yalley  of  the  Wakarusa  Riycr 
to  the  point  on  the  Atchison,  Topeka  and 
Santa  Fe  Railroad,  where  that  road  intersects 
the  Neosho  Riyer ;  metmd,  a  railroad  from  the 
city  of  Atchison,  Kansss,  via  Topeka,  to  the 
western  line  of  that  State,  in  the  direction 
of  Fort  Union  and  SanU  F6,  New  Mexico, 
with  a  branch  where  the  latter  road  crosses 
the  Neosho,  down  said  Neosho  Valley  to  the 
point  where  the  road  first  named,  (the 
Leayenworth  road,)  enters  the  Neodio  Val- 
ley. In  respect  to  each  road  and  branches,  it 
was  proyided  that  **  In  case  it  shall  appear  that 
the  United  States  haye,  when  the  lines  or 
routes  of  said  road  and  branches  are  definitely 
fixed,  sold  any  section  or  any  part  thereof 
granted  as  aforesaid,  or  that  the  right  of  pre- 
emption or  homestead  settlement  has  attached 
to  the  same,  or  that  the  same  has  been  re- 
seired  by  the  United  States,  for  any  purpose 
whateyer,  then  It  shall  be  the  duty  of  the 
Secretary  of  the  Interior  to  cause  to  be  se- 
lected, for  the  purposes  aforesaid,  from  the 
public  lands  of  the  United  States  nearest  to 
tiers  of  sections  aboye  specified,  so  roudi 
land.  In  alternate  sections,  or  psits  of  sec- 
tions, designated  by  odd  numbers,  as  shall 
be  equal  to  such  lands  as  the  United  States 
haye  sold,  resenred,  or  otherwise  appropri- 
ated, or  to  which  the  rights  of  pre-emption 
or  homestead  settlements  haye  attached  as 
aforesaid ;  which  lands  thus  indicated  by  odd 
numbers,  snd  selected  by  direction  of  the 
Secretary  of  the  Interior  as  aforesaid,  shall  be 
held  by  the  State  of  Kansas  for  the  use  and 

Eurpose  aforesaid :  IVctided^  That  the  land  to 
t  so  selected  shall,  in  no  case,  be  located 
further  than  twenty  miles  from  the  lines  of 
said  road  and  branches:  Provided^  furiker^ 
That  the  lands  hereby  granted  for  ana  on  ac- 
count of  said  roads  and  branchea,  seyerally, 
shsll  be  exclusiyely  applied  in  the  construc- 
tion of  the  same,  and  for  no  other  purpose 
whateyer,  and  shall  be  disposed  of  only  as  the 
work  progresses  through  the  same  as  In  this 
Act  hereinafter  proyided.  .  .  ."  18  Stat 
778,  chap.  98,  S  1* 

The  second  section  of  the  Act  proyided  that 
*the  sections  and  parts  of  sections  of  land 
which,  hff  tmek  gmni,  shall  rmmain  U  tk$ 
UniUd  Stmtm,  within  Urn  Bsltos  oo  sa^i  side 
of  said  road  and  braochas,"  [that  la,  the 
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even-nnmheTed  sections  within  the  place  or 
granted  limits,]  ** shall  not  be  sold  fifrless 
than  double  the  minimum  price  of  the  public 
lands  when  sold;  nor  shall  any  of  said  lands 
become  sutject  to  sale  at  private  entry  until  the 
same  shall  have  been  first  offered  at  public  sale 
to  the  highest  bidder,  at  or  above  tlie  increased 
minimum  price,  as  aforesaid:  Provided,  That 
actual  and  bona  fide  settlers,  under  the  pro- 
visions of  the  pre-emption  and  homestead 
laws  of  the  United  States,  may,  after  due 
proof  of  settlement,  improvement,  cultiva- 
tion, and  occupation,  as  now  provided  by 
law,  purchase  the  same  at  the  increased  min- 
imum price  aforesaid:  And  provided,  also. 
That  settlers  on  any  of  said  reserved  sections, 
under  the  provisions  of  the  Homestead  Law, 
who  improve,  occupy,  and  cultivate  the  same 
for  a  period  of  five  years,  and  comply  with 
the  several  conditions  and  requirements  of 
said  Act,  shall  be  entitled  to  patents  for  an 
iiinount  not  exceeding  eighty  acres  each, 
anything  in  this  Act  to  the  contrary  notwith- 
sliiniing."  §  2. 

The  State  of  Kansas,  by  an  Act  approved 
February  9,  1864,  accepted  the  above  grant, 
upon  the  terms  and  conditions  prescribed  by 
Congress;  and  gave  the  benefit  of  it,  in  re- 
spect to  the  railroad  and  telegraph  first 
mentioned  in  the  Act  of  1863,  to  the  Jjcaven- 
worth  Company ;  and  in  respect  to  the  other 
railroad  and  telegraph,  to  the  Atchison, 
Topeka  and  Santa  Fe  Railroad  Company, 
formerly  the  Atchison  and  Topeka  Railroad 
Company,  to  be  hereafter  referred  to  as  the 
Atchison  Company. 

By  the  Act  of  July  1,  1864,  Congress 
granted  to  Kansas,  to  aid  in  the  construction 
of  a  railroad  and  telegraph  line  from  Em- 
poria by  the  way  of  Council  Grove,  to  a 
point  near  Fort  Riley,  on  the  branch  Union 
Pacific  Railroad,  in  that  State,  ** every  alter- 
nate section  of  land  designated  oy  odd 
numbers  for  ten  sections  in  width  on  each 
side  of  said  road, "  subject  to  the  |)rovision8, 
restrictions,  limitations,  and  conditions  pre- 
scribed in  the  above  Act  of  March  8,  1868; 
and,  also,  changed  the  branch  railroad  and 
telegraph  line  from  Lawrence  by  the  valley 
of  tiie  Wakarusa  River  to  a  point  on  the 
Atchison,  Topeka  and  Santa  f6  Railroad, 
where  that  road  intersects  the  Neosho  River, 
so  as  to  run  from  Lawrence  to  Emporia,  and 
thus  changed,  to  have  the  grant  of  lands  made 
by  the  Act  of  1863.     18  Stat.  8389,  chap.  196. 

The  above  acts  of  Congress  of  1863  and 
1864  were  accepted ;  and  thereafter,  by  writ- 
ing, of  date  March  19,  1866,  the  Atchison 
Company  sold,  assigned,  and  transferred  to 
the  Union  Wcific  Railroad  Company,  South* 
em  Branch,  a  corporation  of  Kansas — the 
Missouri -Kansas  Company — all  the  rights, 
titles,  interests,  franchises,  privileges,  im- 
munities,  and  liabilities  held,  acquired, 
possessed,  and  enjoyed  for  constructing, 
maintaining,  operating,  and  enjoying  a  rail- 
road, from  a  point  at  or  near  Fort  Riley 
down  the  Neosho  Valley  to  where  the  Leaven- 
worth road  might  enter  the  Neosho  Valley ; 
**  which  rights,  titles.  Interests,  franchises, 
authorities,  immunities,  and  liabilities  ac- 
crued to  and  became  vested"  in  the  assignor 
company  ^^by  Tlrtue  of  its  acceptance  of  the 
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§  revisions  of  the  Act  of  the  Le^slatnre  of  thi 
tate  of  Kansas;"  the  assignee  eompiBf 
agreeing  to  perform  all  the  duties,  tad  it 
meet  all  the  obligations  and  liabilitiei,  m- 
sumed  by  the  other  company  io  respect  to  tin 
said  road.  This  assignment  was  ratified  by 
a  joint  resolution  of  the  L^islatuie  of  Eia- 
sas  passed  February  27,  1867. 

The  Act  of  July  26,  1866,  prnvided,  amoBi 
other  things,  that  for  the  purifoee  of  tidio| 
the  Union  Pacific  Railroad  Company,  Sootk- 
em  Branch  (the  Missouri -Kansas  CompsDj), 
a  corporation  organized  under  the  lawi  of 
the  State  of  Kansas.  **'  to  constmct  and  opo- 
ate  a  railroad  from  Fort  Riley,  EaiiMS,  or 
near  said  military  reservation,  thenoe  dovi 
the  valley  of  the  Neosho  River  to  the  loatk* 
em  line  of  the  State  of  Kansas,  with  a  riev 
to  an  extension  of  the  same  through  apoitioa 
of  the  Indian  Territory  to  Fort  Smith,  A^ 
kansas,  there  is  hereby  granted  to  the  Stin 
of  Kansas,  for  the  use  and  benefit  (^  aid 
railroad  company,  every  alternate  ncUoi 
of  land  or  parts  thereof  designated  by  sA 
numbers  to  the  extent  of  five  altenaie  n^ 
tions  per  mile  on  each  aide  of  said  road,  sii 
not  exceeding  in  all  ten  sections  per  Bile; 
but  in  case  it  shall  appear  that  toe  Uiilei 
States  have,  when  the  line  of  said  nid  k 
definitely  located,  sold  any  section  orsiy 
part  thereof,  granted  as  aforesaid,  or  thit  m 
right  of  pre-emption  or  homestead  setttefit 
has  attached  to  the  same,  or  that  the  Hi 
has  been  reserved  by  the  United  Statsi  te 
any  purpose  whatever,  then  it  shall  ha  tki 
duty  of  the*  Secretary  of  the  Interior  to  cms 
to  lie  selected  for  the  purpoaea  afowM.Jhn 
the  public  lands  of  ihs  United  Stoim  imnAts 
the  sections  above  speeijted^  wo  miMh  laidtf 
shall  be  ecjual  to  the  amount  of 
as  the  United  States  have  told, 
or  otherwise  appropriatei.  or  to  whkk  III 
right  of  homestead  settler  lent  or  pw  f  w|Hi» 
has  attached  as  aforesaid,  which  land^  A* 
indicated  by  the  direction  of  the  8ecMM 
of  the  Interior,  shall  be  reeerted  sad  hw 
for  the  State  of  Kansas  for  Hie  use  of  flU 
company  by  the  said  Secretary  fbr  the  p» 
pose  of  the  construction  and  opeittUenof  wA 
railroad,  as  provided  by  this  Act:  Avvii 
That  any  and  aU  lands,  kurAffim  i— <> 
the  United  Statmby  any  AM  ^Ommm  irii 
any  other  manner  by  cemftimi  wmmrt^ff 
the  purpose  itf  aidinffim  mmffsi^fmt^  itkrm 
improvement  or  otMer  pirf*pesf  tMMffer.  bSi  M 
the  same  are  hereby,  rewreatf  emf  «B9iri[/Nl 
the  operation^  Aie  Aet^  except  so  far  tfft 
may  be  found  necessary  to  locals  the  nMC 
said  road  through  such  leserfed  Isidaii 
which  case  the  riffht  of  way.  two  hadniMI 
in  width,  is  hereby  muited  sabiect  lothiir 
proval  of  the  Preaident  of  the  Unilsd 
And  provided  JStrther^  That  said  lands 
granted  shall  not  be  selected  bejond 
miles  from  the  line  of  said  rasa.*  U  M 
289.  chap.  270. 

The  contention  of  tba  govenmenl  k  i 
the  lands  In  dispute— -the  MM-MBiv 
sections  within  both  place  limits  sad  tkl^ 
demnity  limits  of  the  Leavenworth  nd 
had  been  "reserved  to  the  United  SmmTI 
the  Act  of  1868,  and.  therefore,  woe  « 
eluded  fhMD  theoperatloii  of  the  Act  of  Itf 
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cnnsequently,  they  ooald  not  be  taken  for  or 
patented  to  the  Missouri -Kansas  CompaoT. 
If  the  premise  of  this  contention  be  true  the 
conclusion  just  stated  would  necessarily  fol- 
low ;  because,  although  by  the  first  section 
of  the  Act  of  1866  that  company  was  entitled 
to  indemnity  from  "^the  public  lands  of  the 
United  States  nearest  to  the  sections''  within 
Its  granted  or  place  limits,  and  within 
twenty  miles  of  Its  line,  for  all  granted  sec- 
tions or  parts  of  granted  sections,  which,  at 
the  time  of  the  definite  location  of  its  road, 
appeared  to  hAve  been  sold  br  the  United 
States,  or  to  which  the  right  of  pre-emption 
or  homestead  settlement  had  attachea,  or 
which  had  been  reserred  to  the  United  States 
for  any  purpose  whatever,  the  first  proviso 
of  the  same  section  reserved  and  excepted 
fiwH  the  operation  of  the  Act  all  lands  rtmrted 
to  the  UnUed  8tate$  by  any  Act  of  Congress, 
or  in  any  other  manner  by  competent  author- 
ity, for  the  purpose  of  aiding  in  any  object 
of  internal  improvement,  or  other  purpose 
whatever.  Of  course,  lands  so  reserved  and 
excepted  from  the  operation  of  the  Act  could 
not  be  selected  as  indemnity  lands  for  the 
road  in  aid  of  the  construction  of  which  the 
grant  of  1866  was  made.  The  important  in- 
quiry, therefore,  is,  whether,  within  the 
meaning  of  the  Act  of  1866,  the  lands  In  dis- 
pute, or  any  of  them,  were  reserved  ta  2he 
United  States  by  the  Act  of  1868. 

A  reservation  clause,  such  as  the  one  ir  the 
Act  of  1866,  first  appeared  in  the  Act  of  Con- 
gress of  September  20,  1850,  granting  lands 
to  the  State  of  Illinois  in  aid  of  the  construc- 
tion of  what  is  now  the  Illinois  Central 
Railroad.  4  Land  Dec.  676.  Conmss,  by 
an  Act,  passed  March  2,  1827,  had  made  a 
similar  grant  in  aid  of  the  construction  of 
the  Illinois  and  Michigan  Canal,  with  a  res- 
ervation of  each  alternate  section  to  the 
United  States.  In  order  that  the  canal  might 
have  the  full  benefit  of  the  lands  covered  by 
the  grant  of  1827,  the  following  clause  was 
inserted  in  the  Act  of  1850 :  **Atid  provided 
further.  That  any  and  all  lands  reserved  to 
the  United  SUtes  by  the  Act  entitled  '  An  Act 
[S60J  to  grant  a  quantity  of  land  to  the  State  of 
Illinois  for  the  purpose  of  aiding  in  opening 
a  canal  to  connect  the  waters  of  the  Illinois 
River  with  those  of  Lake  Michigan,'  ap- 

E roved  March  2,  1827.  be,  and  the  same  are 
ereby,  reserved  to  the  United  States  from 
the  operations  of  this  Act. "  9  Stat.  466,  chap. 
61 ;  Cong.  Globe,  vol.  21,  p.  900.  The  pol- 
icy indicated  by  this  reservation  was  pursued 
in  all  subsequent  acts  granting  lands  to  aid 
In  the  construction  of  railroads;  the  only 
difference  between  the  reservation  clause  in 
the  Act  of  1850,  and  those  inserted  in  subse- 

?[uent  acts,  being  that  the  former  was  special 
n  its  application  to  a  particular  previous 
grant,  while  each  one  of  the  latter  class  was 
general  in  Iti  application  to  prior  grants  of 
every  kind.  This  manifest  object  of  the  gen- 
eral proviso  was  to  exclude  from  the  particu- 
lar grant  all  lands  previously  reserved  to  the 
United  States  for  any  specific  object  what- 
ever, and  thereby  enable  the  government  to 
accomplish  those  objects  without  confusion 
or  conflict  in  the  administration  of  the  pub- 
He  domain,  and  thus  keep  faith  with  those 
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to  or  for  whose  benefit  prior  grants  were  made. 
Dubwiue  db  P.  R.  Oo.  T.  Utef^iM,  64  U.  S. 
28  How.  66  [16:  500]  ;  WoleaU  v.  Da  Moine$ 
Nan.  dFL  (Jb.  72  U.  8.  5  Wall.  681,  687  [18: 
689,  691] ;  EomeeUad  Co.  v.  VaUey  R.  Co.  U 
U.  S.  17  Wall.  158  [21 :  6221 ;  WoUey  v. 
Chamnan,  101  U.  8.  755  [35 :  9l5]  :  Litch/Md 
V.  Webiter  Qmrvty,  101  U.  8.  778  [26  925]  ; 
Dubuque  dt  8.  0.  B,  Co.  v.  Dee  Moinee  Vol- 
ley  B.  Cb.  109  U.  S.  829  [27 :  9521 ;  Kantae 
File.  R  Co.  V.  Dunmeyer,  118  U.  S.  629  [28 : 
1122]  ;  Bnllard  v.  Dee  Moinee  db  F.  D.  B  Co. 
122  U.  S.  167,  176  [80 :  1128,  1126]  ;  Haetin^ 
dbD.  B.  Co.  v.  Whitney,  182  U.  8.  857  [33 : 
8681. 

Having  regard  to  the  words  and  the  con- 
ceded object  of  the  reservation  clause,  we 
are  of  opinion  that  the  position  of  the  gov- 
emment,  in  respect  to  the  ^o^- numbered 
sections,  within  the  ten-mile  or  plaee  limits 
of  the  Leavenworth  road,  is  well  taken.  The 
grant,  in  the  Act  of  1868,  was  of  every  al- 
ternate section  of  land  designated  by  odd 
numbers,  for  ten  sections  in  width  on  each 
side  of  the  road,  with  the  right,  in  case  of 
loss  of  lands,  within  the  place  limits,  from 
any  of  the  specified  causes,  to  select  indem- 
nity lands  (not,  generally,  from  the  public 
lands  of  the  United  Sutes,  but)  from  *'the 
public  lands  of  the  United  States  nearest  to 
tiere  of  sections  above  specified,"  that  is,  (.«^.yAi 
nearest  to  the  tiers  of  sections  in  place  lim-  l^ •OJ 
its,  and  within  twenty  miles  of  the  road^ 
the  lands  thus  selected  for  indemnity  to  be 
(Nitf- numbered  sectiona.  It  is  too  obvious  to 
require  argument  to  show  that,  as  losses  to 
the  Leavenworth  road  in  its  place  limits, 
were  required  to  be  made  up  from  odd-num- 
bered sections  inside  of  the  exterior  line  of 
its  indemnity  limits,  the  even-numbered  sec- 
tions in  its  place  limits  could  not  be  used  to 
supply  sucn  deficiences.  Such  eeen- num- 
bered sections  in  the  place  limits  were,  there- 
fore, referred  to  in  the  second  section  of  the 
Act  of  1868,  as  ''reserved  sections"  ITM  **re. 
main  to  the  United  States." 

The  defendants  insist,  however,  that  they 
were  not  **  reserved  to  the  United  States^ 
within  the  meaning  of  the  Act  of  1866.  It 
is  true,  they  were  not  reserved  to  aid  in  the 
construction  of  the  Leavenworth  rond,  or  for 
any  specified  object  of  intemul  improve- 
ment But  the  Act  of  1866  does  not  restrict 
the  obiects  of  the  reservation  to  works  of 
internal  improvement.  If  the  reservation  in 
question  was  by  Congress,  or  other  compe- 
tent authority,  for  any  purpoee  whaterer,  then 
the  lands  so  reserved  were  excluded  from  the 
operation  of  the  Act  of  1866.  Now  it  is 
clear  that  the  eem-numbered  sections,  within 
the  place  limits  of  the  Leavenworth  road, 
were  reserved  by  the  Act  of  1868,  for  pur- 
poses distinctly  declared  by  Congress,  and 
which  might  be  wholly  defeated  if  the  Mis- 
souri-Kansas Companv  were  permitted  to  take 
them  as  indemnity  lands  under  the  Act  of 
1866.  The  requirement  in  the  second  section 
of  the  Act  of  1868,  that  the  **reserved  sec- 
tions" which  "remain  to  the  United  SUtes.* 
within  ten  miles  on  each  side  of  the  Leaven- 
worth road,  "shall  not  be  sold  for  less  than 
double  the  minimum  price  of  the  public 
lands  when  sold, "  nor  be  sobject  to  sale  at 
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private  entrr  until  tliej  lud  been  ofFered  at   bnt  tbat  cont«ution.  If  KHind,  doea  aotaii 
""---'    --"^- *^'gbest  bidder,  atoi  abova   the  exigencln  of  tb«  piewdt  cue.    ¥•■ 


pabilcBaletotbe  highest , .    -„-   .    -  ..  ,  - 

the  Increased  minimuni  price ;  the  privilege   dealing  here  with  the  eveit- 

gtren  to  actual  bona  fide  settlers,  ooder  the  in  the  indemnitf  limlta  at  tb»  Lnnnwk 
pre-emption  and  homestead  laws,  to  parchase  road,  which  were  not  devoted  bj  thsldtf 
those  lands  at  (he  Increased  mlntmum  price.  1868  to  an;  ipecifled  poipon,  bat  «a«UI 
after  due  proof  of  settlement.  Improvement,  nnder  the  general  lawa  ng"'~''~~  ""  "~ 
GultivatloD,  and  occupancy ;  and  the  right  posal  of  the  public  landa. 
accorded  to  settlers  on  such  sections  under  made,  *a  In   the  caae  of  U 


not  exceeding  elgbtj  acres  each,  are  incon-   minimum  price  of  the  public  I 

sistent  with  the  theory  that  the  nm-num-   sold,  nor  were  any  reetnctlodi  placed  na  { 

bered  sections,  so  remaining  to  the  United   their  sale  or  dlsposltiiMi,  difEerentboBttM  | 


worth  road  could  be  taken  as  indemnity  lands  Settlers  under  the  pre-emption 

for  a  railroad  corporation.  laws  were  accorded  bv  lAe  Act  at 

As  the  natural  result  of   the  construction  more  rights  and  prlTllegea  la  napetf  Is  tti 

of  the  road  sided  would  be  an  increase  in  the  eoBn-numbered  aectiODI  wltliiB.tha  Mw^ 

market  value  of  Uie  reserved  sections  remain-  limits  of  the  LeaveDWartli  RMd  thsB  lh« 

Ing  to  the  TToited  States,  within  the  place  had   in   other  publifl  landa  of  the  CaiM 

limitsof  the  Leavenworth  road,  those  sections  States  wtierever  situated,      ner  woi  » 

were  not  left  to  be  disposed  of  under  the  served  to  the  United  States  oalv  In  the  mm 

Smeral  laws  relating  to  the  publ  ic  domain,  thatall  the  public  landaof  the  UniledfltM^ 

lit,  In  order  that  the  sovemment  mieht  get  not  set  apart  for  Bome  declaied  ob)Hl  m 

the  benefit  of  such  increased  value,  and  there-   reserved  to  be  diapoaed  of  under  the * 

by  reimburse   Itself   to  some  extent  for  the  laws  relating  to  tlie  pnblle  donain. 

lands  granted — tlie  title  to  which  vested  in   reservation  of   that  general  dtande. 

the  State  or  the  company  upon  the  definite  what  was  meant  by  the  Act  of  18Ml   1W 

location  of  the  line  of  the  road,  and,  by  re-   Act  excluded  from   ita  opentlor    ~~' *' 

latlon,  BH  of  the  date  of  the  grant, — the  Act  lands  as  bad  been  reaer^ed  t^ 

of  18S8  made  special  provisions  in  reference  other  competent  authority  for  n 

to  those  reserved  sections,  and  thereby,  and  defined  purpose, 

for  the  atxomplisbment  of  particular  '"-'-   '--' 


—   r "'  particular  pur-       This  conclusion  finds  Bnppoet  laths* 

poaes,  expressly  declared,    segregated   them    cultar  language  of  the  Act  of  18M  sUemf 

from  the  body  of  the  public  lands  of  the   selections  by  the  Mlis I  Fsiwss  flii^M 

United  Slates.  Being  thus  devoted  to  specl-  of  indemnity  lauds  within  twenH  BiMia 
lied  objects,  they  were  reserved  to  the  United  its  road,  to  be  made  from  "tha  public  laA 
States,  and  could  not  be  selected  by  the  State  of  the  United  States  neuMt  to  tha  mOlm 
either  under  the  Act  of  1868  (  -----  .     _ 

1866  for  other  and  different 
could  not  be  selected  a*   Indemnity 

nnder  the  Act  of   1868,  because  the  L_  „    , 

be  selected  under  that  Act  were  restricted  to  railroads,  have  reMrlctod  the  salfletiOBaf  k' 
odd-numbered  sections ;  nor  under  the  Act  of  demnlty  lands  simply  to  ■IHiiiiiH  nOlM 
1866,  because,  at  the  date  of  Ita  passage  they  orpartsof  •ectlonsneucstoramtaatlnM 
were  reserved  for  the  special  purposes  Indf-  to  the  tier  of  sections  In  tha  plaM  IMK! 
cated  in  the  second  section  or  the  Act  of  180S.    thus  apparently  lesvinf  It  to  tha  BstMV 

It  follows  that  the  Hlssourl.  Eanias  and  of  the  lnterIoi^-aub]e«%,  It  M^J  ba^  (aM 
Texas  Railroad  Company  was  not  entitled,  requirement  M  to  sllanuUoB— to  appWtM 
tu  virtue  of  the  Act  of  1866,  to  have  Indem-  he  might  think  best,  the  selactlw  a(  t^ 
nity  lands  from  the  Men-numbered  sections  numbered  or  «em-Dumhand  imilias  wttk 
within  the  plaa  limits  of  the  '  "" 

road.    The  Issuing  of  pntents  t 
lands  was  unauthorised  by  law. 

But  we  are  of  opinion  that,  In  respect  to  as  was  the ._ _. 

"       *^ — 1  sections  within  the  tn-   The  two  classes  of  acts  an  to  ba  IsHili 


demnit]/  limits  of  the  Leavenworth  road,  that   the  lecislatloo  of  CoogrsH  st  tha 

Is.  outside  of  ten  and  within  twenty  ulles   Act  of  July  96,  1806.  for  tha  bo j-- 

of  Its  line,  the  case  stands  upon  wholly  dif-   Missouri -Kansas  Companj  wMpMsa^  W 


ferent  grounds.  We  cannot  assent  to  the 
suggestion  that  they  also  were  reserved  by 
the    Act   of    1868,    and    excluded    from   the 

operation  of   the  Act  of   1866.    The  utmost   

that  could  be  claimed.  In  tespect  to  lands  iWLii  Bi 


of.  flrHnManriiiiniiTl.llWi  innwl  lgWiraB| 

"^l  UBiat.aiFloiida,UU,liataLllE  SmmOT 

oet  11  Btat. It;  LoaMana.  vm,  U  Kat.  IkMH 

that  could  be  claimed.  In  respect  to  lands  l»a.U  Btat.  H:  — ■ •-  «—■■-"  **"*■■ 

within  the  indemnity  limits  of  the  Leaven-  WE:J'?y*|J2 

worth  road,  is,  that  the  odif-numbered  sec-  iBM!ii8tM.I& 


tlons   In    those   limits   being  designated  by       ._-.__.  ,^  •■»_.  ■«,  -        ^hv 

01,  AM  oflBtS  u  th.  K,»™,  tram  wild,  to  !,SBS:^!!^."llS^o!SfiI^5&S^ 

supply  losses  In  the  place  Ilroilsof  that  road,  iiiiia.lWW  llflTsI  IT  raniiaa.  IW  llllsl  m 

were  excluded  from  the  operation  of  the  Act  I'»5?",?Jtef?'A2j2t»"VSLffts 

of  1866      Whether  such  a  claim  could  be  \Stu^JimtiySSJSoSSUtTS 

•ustalned  or  not,  we  need  not  now  inquin ;  i"-*  ■"■  " — " " — •^-  —  ■•  "-  •— »  ••*- 
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gnnU  to  MiMOori  and  MinneaoU  of  Jul  j  4, 
1888;  to  Kaumi  of  July  88,  1886,  to  the 
CallfornU  and  Oregon  Railroad  Compioy  of 
Jo1t96.  1868;  and  to  the  Atlantic  and  Pacific 
Railroad  Compaaj  of  JqIt  87,  1886;  all,  in 
Cenna,  provldea  for  the  aeieotlon  of  odef-nom- 
bered  aectlona  for  porpoaea  of  Indemnity ; 
while  the  mnt  to  Kai»aa  of  July  96,  1866. 
to  aid  in  the  conatmcticm  of  the  Kanaaa  and 
Neoaho  Valley  Railroad  Oompaay,  and  the 
pant  of  JuIt  86,  1866,  to  the  tame  Bute,  for 
8ie  benefit  of  the  Miiaoar  I -Kanaaa  Company, 
contained  no  such  reatrlction,  and  only  re- 
quired that  indemnity  landa  be  selected  from 
the  pnbllo  landa  of  the  United  BUtea  neareat 
to  the  tier  of  granted  aectlona  within  the  place 
llmlta  of  the  reapedlTe  roada.  14  SUt  88, 
chap.  166 ;  87,  chap.  168 ;  810.  chap.  918 ;  988, 
chap.  949;  988,  985,  chap.  978.  988,  chap. 
IMl ;  988,  jchap.  970.  This  difference  in  land 
srant  acta,  was  not  unusual,  aa  will  be  seen 

iVAi     irom  the  Tarious  statutes  cited  In  the  margin. 

i7*J  We  do  not  feel  at  liberty  to  hold  that  this  dif- 
ference was  unintentional  upon  the  part  of 
Congress.  It  Is  too  well  defined  in  Its  legis- 
lation to  Justify  any  such  interpretation. 
The  words  in  the  Act  of  July  96.  1866.  for  the 
benefit  of  the  Miaaouri-Eansas  Company,  In- 
dicating the  source  from  which  indemnity 
lands  were  to  be  obtained,  namely,  ''from  the 
public  lands  of  the  United  States  nearest  to 
aections  aboTe  specified.*  cannot  well  be  held 
to  mean  the  same  thing  as  the  words.  In  other 
acta,  ''from  the  public  lands  of  the  United 
Statea  nearest  to  tiers  of  sections  above  speci- 
fied, so  much  land  in  alternate  sections  or 
^arta  of  sections  dmgnated  hff  odd  number:^ 
In  one  case  the  selection,  for  purposes  of  In- 
demnity, may  be  from  any  of  the  public 
lands  01  the  United  Statea  nearest  to  the 
tier  of  sections  In  the  place  llmlta;  In  the 
other,  the  selection  is  restricted  to  mM -num- 
bered sections  within  the  Indemnity  limits; 
in  neither  case,  however,  could  lands  be 
•elected  that  had  been  previouslr  with- 
drawn by  competent  authority  from  location, 
aale,  or  entry,  or  bad  been  appropriated  or 
•old  by  the  United  Statea.  or  to  which  pre- 
emption or  homestead  rights  had  attached. 
In  our  1udgment--omitting  for  the  present 
any  consideration  of  the  riffhts  alleged  to 
have  been  acoulred  by  Individuals  under  the 
homestead  ana  pre-emption  lawa  In  the  lands 
in  dispute,  ana  looking  at  the  case  only  aa 
between  the  United  States  and  the  Missouri- 
Kansas  Company—there  la  no  escape  from 
the  conclusion  that  the  aem-nurobered  sec- 
tions within  the  Indemnity  limits  of  the 
Leavenworth  road,  not  beinff  set  apart  by 
the  Act  of  1868  for  any  specific  purpose,  and 
being  also  nearest  to  the  granted  sections 
within  the  place  limits  of  the  Missouri- 
Kanaaa  Company,  were  not,  by  that  Act, 
teaenred  to  the  iTnited  States  within  the 
meaning  of  the  Act  of  1866.  and.  therefore.— 
If  no  rights  had  attached  to  them  before  their 
selection  with  the  approval  of  the  Secretary 
of  the  Interior— could  have  been  legally 
aalected  aa  indevmlty  lands  for  that  company. 
We  saT,  prioi  to  such  selection  and  ap- 

f^^.    proval,    neoMiae  as   to    lands   which   may 

1^**1    kgallj  be  taken  for  purposes  of  Indemni^ 
tM  prhdple  is  firmly  established  that  title 

i:i  L.  .s. 


to  them  does  not  vest  In  the  railroad  ouoi* 
pany,  for  the  benefit  of  which  thev  are  con- 
tingently granted,  but.  In  the  fullest  legal 
sense,  renuins  in  the  United  Statea.  until 
thev  are  actually  selected  and  set  apart^ 
under  the  direction  of  the  Secretary  of  the 
Interior,  specificallr  for  Indemnity  purposes. 
It  was  so  held  in  Enn$a$  Foe.  S.  (h.  v.  Aich- 
iion,  T.  S8.  F,  B.  Co.  119 U.  S.  414.  491  [98: 
784,  787],  in  which  the  court,  referring  io  the 
above  Act  of  1868.  said  In  reference  to  the 
lands  in  the  Indemnity  limits:  "Until  se- 
lection was  made  the  title  remained  in  tha 
government,  subject  to  Its  disposal  at  its 
pleasure.  .  .  .  The  grant  to  Kansas,  as 
stated,  conferred  only  a  right  to  select  lands  ' 
beyond  ten  miles  from  the  defendant's  road, 
upon  certain  contingencies.  It  save  no  title 
to  Indemnity  lands  In  advance  of  their  selec- 
tion.* The  same  principle  was  announced 
in  Banu^  v.  Wirwna  d  A.  R  R.  Co.  117  U. 
8.  998,  989  [98:  868.  860].  where  the  couit 
said:  "In  the  construction  of  land-grant 
acts  in  aid  of  railroads,  there  is  a  well  estiib- 
lished  distinction  observed  between  'granted 
limits'  and  Mndemnitv  lands.'  The  fonner 
are  those  falling  within  the  limits  specially 
designated,  and  the  title  to  which  attaches, 
when  the  landa  are  located,  by  an  approved 
or  accepted  survey  of  the  Hoe  of  the  road 
filed  In  the  Land  Department  as  of  the  date 
of  the  Act  of  Coneress.  The  latter  na*  to 
those  lands  selected  in  lieu  of  parcels  lost 
by  previous  disposition  or  reservation  for 
other  purposes,  and  the  title  to  which  accrues 
only  from  the  time  of  the  selection."  So  ia 
dioux  City  d}  8t.  P.  R.  Co.  v.  Chicago,  M.  dsSt. 
P.  R  Co.,  117  U.  S.  406.  408  [89:  928.  9291. 
**  No  title  to  indemnity  lands  was  vested  until 
a  selection  was  made  by  which  they  were 
pointed  out  and  ascertained,  and  the  selection 
made  approved  by  the  Secretary  of  the  In- 
terior." But  tne  fullest  and  most  recent  ex- 
pression of  opinion  upon  this  question  by 
this  court  is  In  Wueontin  Cent.  R.  Co.  v. 
Prie$  Coufif,  188  U.  S.  406.  611 J88:  687, 
684] ,  where  it  was  said :  **  He  (the  secretary) 
was  required  to  determine,  in  the  first  place, 
whether  there  were  any  deficiencies  in  the 
land  granted  to  the  company  which  were  to 
be  supplied  from  IndemnitT  lands;  and.  in 
the  second  place,  whether  tne  particular  In- 
denmlty  lands  selected  could  be  properlv 
taken  for  those  deficiencies.  In  order  to  reach  (S761 
a  proner  conclusion  on  these  •  «ro  questions, 
he  haa  also  to  Inquire  and  determine  whether 
any  landa  In  the  place  limita  had  been  pre- 
viously disposed  of  by  the  government,  or 
whether  any  pre  emptlon  or  homestead  right 
had  attached  oefore  the  line  of  the  road  waa 
definitely  fixed.  There  could  be  no  Indem- 
nity unless  a  loss  was  established.  .  .  . 
Cntil  the  selections  were  approved  there  were 
no  selections  in  fact,  only  preliminary  pro- 
ceedings taken  for  that  purpose ;  and  Uie  in- 
demnity lands  remainedf  unaffected  in  their 
title.  Until  then  the  lands  which  might  be 
taken  as  indemnity  were  incapable  of  iden- 
tification ;  the  proposed  selections  remained 
the  property  of  the  United  Statea.  The  gov- 
ernment waa,  indeed,  under  a  promise  to  give 
the  company  indemnity  lands  In  lieu  of  what 
might  be  lost  by  the  causes  mentioned.    But 
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such  promise  passed  do  title,  and,  until  it 
was  executed,  created  no  legal  interest  which 
could  be  enforced  in  the  courts. "  To  the  same 
effect  were  the  previous  cases  of  OiHnneU  v. 
Chicago,  R.  I.  &  P.  B.  Co.  108  U.  S.  739 
r26 :  4561  ;  St.  Paul  dh  8.  0.  Go.  v.  Winona. 
k-  St.  P.  B.  Co.  112  U.  S.  720,  731  [28: 
872.  876]  :  Cedar  liapids  db  M.  B.  B.  Go.  v. 
Herring,  110  U.  8.  27  [28 :  66J .  As  to  the 
exception  to  this  rule  noticed  in  St.  Paul  dt 
P.  K.  Co.  V.  JS'oi'thern  Pae.  B.  Go.  139  U.  8. 
1,  19  [35:  77,  84J.  it  is  sufficient  to  say  that 
it  has  no  application  to  the  facts  of  this  case. 
In  resi)ect,  therefore,  of  even- numbered  sec- 
tions within  the  indemnity  limits  of  the 
Leavenworth  road,  pre-emption  and  home- 
stead rights  may  have  legally  attached  before 
their  final  selection  as  indemnity  lands  for 
t)ie  Missouri -Kansas  Company.  And  rights 
thus  attaching  would  not  be  displaceofby 
subsequent  selection,  and  by  issuing  patents 
f  i>  tlie  railroad  companv. 

For  the  reasons  stated,  we  adjudge  that  the 
selection  of  6c<f7i- numbered  sections  within 
the  indemnity  limits  of  the  Leavenworth 
road,  to  which  rights  of  homestead  and  pre- 
emption laws  had  not  attached,  to  indemnify 
the  Missouri-KansiiS  Company  for  losses  in 
its  place  limits,  and  the  issuing  to  it  of  pat- 
ents tlierefor,  was  not  without  authority  of  law. 
We  have  indicated,  however,  that  the  ques- 
tion as  to  the  right  of  the  Missouri -Kansas 
•77]  Company,  for  purposes  of  indemnity,  to  se- 
lect etv^/i- numbered  sections  within  the  in- 
demnity limits  of  the  Leavenworth  road, 
may,  according  to  the  averments  of  the  bill 
— which  the  demurrer  admits  to  be  true—have 
some  connection  with  the  rights  acquired  by 
individuals  under  the  homestead  and  pre- 
emption laws.  These  averments  are :  That 
prior  to  July  26,  1866,  and  prior  to  the  selec- 
tion of  indemnity  lands  for  the  Missouri-Kan- 
sas Company,  by  the  Secretary  of  the  Inter- 
ior— which  selections,  it  is  alleged,  were 
partially  made  on  each  of  the  respective  days 
of  August  20,  1872,  July  29,  1874.  and  May 
10,  July  12  and  December  26,  187&— a  large 
number  of  actual  and  bona  fide  settlers  over 
the  affe  of  twenty-one  years,  and  citizens  of 
the  tfnited  8tates,  each  thus  and  otherwise 
having  all  the  qualifications  required  by  the 
homestead  and  pre-emption  laws  of  the 
United  States  to  obtain  patents  from  the 
United  States,  each  for  a  half  quarter  section 
of  said  lands  within  ten  miles  of  the  located 
line  of  the  Leavenworth  road,  and  each  for 
one  quarter  section  of  said  lands  outside  of 
said  ten-mile  limits,  but  within  twenty 
miles  of  said  line  of  road,  claim^  the  right 
under  those  laws  to  take  the  necessary  pro- 
ceedings and  do  the  acts  requisite  to  obtain 
\itle,  respectively,  to  such  tracts  of  land,  in- 
cluding most  of  the  lands  in  the  patents  men- 
tioned T  that  for  this  purpose  sundry  of  such 
persons  prior  to  July  26,  1866,  and  prior  to 
such  selections,  entered  upon,  occupied,  and 
improved,  as  required  by  said  laws,  a  half 
quarter  section  of  land,  within  said  ten-mile 
limits,  and  others  each  entered  upon,  occu* 
pied,  and  improved,  as  required  by  the  same 
laws,  some  each  one  half  quarter  section  of 
land,  and  others  each  a  quarter  section  of 
such  lands ;  that  sundry  of  such  persons  did 

77:? 


\ 


each  do  all  the  acts  leaulred  hj,  and  hi  ill 
respects  complied  wlta,  the  homcstcid  nA 
pre-emption  laws  in  due  time  to  be  entitM 
to  occupy  said  tracts  of  half  qoaittr  aad 
quarter  sections,  respectivelj,  and  to  meiit 
patents  therefor  from  the  United  States;  tbt 
said  persons  have  ever  since  been,  and  idll 
are,  each  entitled  to  receive  a  patent  oodtct- 
ing  to  them  respectively  said  tracts  of  Itnd  is 
by  each  occupied  and  improved,  incladiBC 
most  of  the  lands  in  said  patents  me&tioBn; 
that  said  persons  have,  respectively,  eicr 
since  so  entering  upon  said  lands  cootiaoBd 
to  occupy  and  hold  them,  and  are  lesdy  iid 
willing,  and  offer  to  do  whatever  may  be  » 
quired  to  procure  a  patent  from  the  Uaittd 
States ;  ana  that  the  defendants  and  tboK  » 
der  whom  they  claim  title  always  well  kaev 
these  facts,  and  none  of  them  ever  took  or  M 
possession  of  any  of  said  lands,  but  all  cf 
them  have  been  in  the  occupancy  and  po— 
sion  of  other  persons  as  aforesaid,  cldmiif 
the  right  to  obtain  title  thereto  framtti 
United  States. 

The  bill,  after  sUting  that  the  gOTeraneiK 
was  unable,  at  the  commencement  of  the  nit,    \ 
to  specify  what  portions  and  tracts  o(  lad    j 
have  been  settled  upon  and  occupied  by  scbol   | 
bona  fide  settlers,   as  aforesaid,  for  which   i 
patents  should  be  issued,  and  asking  pernio 
sion  to  make  proof  thereof,  proceeds  loallMt 
that  the  Missouri -Kansas  Company  oi  Oi 

day  of  March,  1867,  filed  its  msp  tf 

definite  location  in  the  Department  of  thi 
Interior ;  that  the  Commissioner  of  the  ta- 
eral  Land  Ofllce,  by  letter  under  dsle  tf 
March  19,  1867,  directed  the  receiver  ■! 
register  of  the  local  land  office  at  HmboM^ 
Kansas,  where  the  above  mentiooed  Mi 
were  subject  to  be  taken  under  the  hoaMiHii 
and  pre-emption  laws,  to  reserve  fhn  wk, 
location,  or  entry  of  mnr  kind,  all  the  Ini 
outside  of  a  line  ten  miles  from  the  liar  flf 
location  of  the  said  Missouri -Kanms  0» 
pany ;  and  on  and  after  April  8,  1817,  Iki 
date  of  the  receipt  of  the  above  order  M  Ike 
local  office,  said  lands  were  hy  them  th» 
after  unlawfully  reserved  from  sale,  locste 
or  entry ;  that  the  lands  io  withdnwi  ta 
sale,  location  and  entry  include  euaaiM 
tracts  described  In  the  patents  In  querfw; 
and  that  on  and  after  April  8, 1807,  ssld  nr 
ister  and  receiver  each  unlawfully  praelalMi 
and  made  known  their  refusal  to  peimit  mf 
citizen  or  settler  to  do  any  act  to  pracmeaV 
title  to  any  of  such  lands  uDder  sny  to 
and  they  each  refused  to  do  or  wrmit  toll 
done  by*any  citizen  or  settler  any  act  ^t^■l^ 
inir  their  official  action  or  aanctioa  topecfli 
a  fight  or  title  to  them. 

Kotwithstonding  this— the  bill  ftnllMrd- 
leges— a  large  number  of  dtlKM  of  Ai 
United  States,  each  over  the  age  of  tmt^ 
one  years,  and  otherwise  haTiBf  all  tfeifv 
iflcations  required  by  said  hoiDeetoii  Mf 
emption  laws,  both  prior  to  aad  oa  seiv* 
April  8,  1867,  and  prior  to  any  Ktatid** 
such  lands  by  or  tii  faTor  of  ths  nlbvi 
company,   each  went  upon, 
improved  half  quarter  and  qvartv 
of  land,  as  aforesaid,  and  aone  of  ' 
complied  with  the  Iwwnerteid  and 
tlon  laws,  and  did  ereiy  act  neesMfery  vp-- 
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cun  patents  for  the  lands  so  occupied  by 
tbeni«  respectivelj,  except  only  that  the  re- 
ceiver ana  register  woald  not  permit  any  act 
to  be  done  wUh  or  by  them  officially  for  the 
purpose  of  procuring  ti tie  ^.  that  said  persons, 
who  liave  inade  large  and  valuable  improve- 
ments upon  the  lands  so  occupied  by  them, 
have  continued  ever  since  to  occupy  and 
claim  them  and  a  riffht  to  perfect  their  re- 
spective titles,  and  have  sJways  been  and 
are  R;ady  and  willing  to  do  all  acts  required 
to  entitle  them  to  patents ;  and  that  the  Mis- 
souri-Kansas Company  has  sold,  or  agreed  to 
sell  to  various  penons,  named  as  deiendants 
herein,  the  lands  so  described,  which  are 
claimed  by  such  defendants  in  fee  or  under 
such  agreement,  or-  under  mortgages,  but 
with  notice  of  the  rights  of  the  United  Stotes 
and  of  said  claimants  under  the  homestead 
and  pre-emption  laws. 

If  the  facts  are  as  thus  alleged,  It  is  clear 
that  the  Missouri -Kansas  Company  holds 
patents  to  land  both  within  the  place  and 
indemnity  limits  of  the  Leavenworth  road 
which  equitably  belong  to  bona  fide  settlers 
who  acquired  riehts  under  the  homestead 
and  pre-emption  laws,  which  were  not  lost 
by  reason  of  the  Land  Department  having, 
by  mistake  or  an  erroneous  interpretation  of 
the  statutes  in  question,  caused  patents  to  be 
issued  to  the  company.  The  case  made  bv 
the  above  admitted  averments  of  the  bill  is 
one  of  sheer  spoliation  upon  the  part  of  the 
company  of  the  rights  of  settlers,  at  least  of 
those  whose  rights  attached  prior  to  the 
withdrawal  of  lo67 ;  whether  of  others,  it  is 
not  necessary,  at  this  time,  to  determine.  It 
is  true  that  the  bill  is  not  as  full  as  it  might 
have  been  in  respect  to  the  persons  who  are 
alleged  to  have  acquired  superior  rights 
under  the  homestead  and  pre-emption  law. 
or  as  to  .the  particular  tracts  of  land  they 
claimed  or  occupied,  or  as  to  the  dates  when 
such  homestead  and  pre-emption  rights  re- 
spect! velv  accrued.  And  if  application  bad 
been  made  for  a  bill  of  particulars,  it  should 
have  been  granted.  But  there  was  no  specific 
objection  to  the  bill  upon  that  ground.  The 
defendants  rested  the  case  upon  a  general 
demurrer  for  want  of  equity,  and  it  must  be 
determined,  in  its  present  shape,  upon  the 
theory  that  the  facts  are  as  alleged  in  the 
bill.  The  argument  on  this  branch  of  the 
case,  bv  counsel  for  the  railroad  copipany, 
proceeds,  in  part,  upon  the  assumption  thiat 
^here  was  no  such  compliance  with  the  home- 
stead and  pre  emption  laws  as  would  five 
any  of  the  settlers  referred  to  in  the  bill, 
the  rights  claimed  for  them  in  this  suit  In- 
deed, one  of  the  counsel  Insists  that  such 
settlers  have  no  existence  except  in  the  bill 
tiled  by  the  government.  And  many  other 
suggestions  are  made  that  depend  upon  mat- 
ters of  which  we  cannot,  upon  this  record 
take  cognizance.  We  must  take  the  case  to 
be  that  which  is  presented  by  the  bill,  and 

five  lodgment  accordingly.  The  defendants, 
y  their  demurrer,  admit  that  the  settlers 
referred  to  In  the  bill  did  all  that  the  laws 
of  the  United  States  required  In  order  to  give 
them  the  righU  which,  the  bill  alleges, 
belong  to  them  and  in  disregard  of  whidi 
the  patents  in  question  were  Issued.    If  the 
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railroad  company  chose  to  invite  a  decisioa 
upon  such  a  case,  it  must  abide  the  conse- 
quences. 

That  the  case,  as  now  presented,  is  one  of 
equitable  cognizance,  we  ao  not  doubt.  This 
question  must  be  determined  with  reference 
to  the  equity  jurisdiction  of  the  courts  of 
the  United  States,  and  not  by  reference  to 
the  remedies  given  by  the  local  law.  As  to 
some  of  the  lands,  so  far  as  we  can  judge  by 
the  averments  of  the  bill,  the  United  stntea 
has  a  direct  interest  in  them.  As  to  others, 
it  is  under  an  obligation  to  claimants  under 
the  homestead  and  pre-emption  laws  to  undo 
the  wrong  alleged  to  have  been  done  by  ita 
officers,  in  violation  of  law,  by  lemoving 
the  cloud  cast  upon  its  title  by  the  patents 
in  question,  and  thereby  enable  it  to  properly 
administer  these  lands,  and  to  £ive  clear  title 
to  those  whose  rights,  under  those  laws,  may 
be  superior  to  those  of  the  railway  company. 
A  suit  therefore,  to  obtain  a  decree  annulling 
the  patents  in  question,  so  far  as  it  is  proper 
to  do  so,  was  required  by  the  duty  the  gov. 
emment  owed  as  well  to  the  public  as  to  the 
individuals  who  acquired  rights,  which  the 
patents,  if  allowed  to  stand,  may  defeat  or 
embarrass. 

In  UniUd  8taU$  v.  San  Jacinto  Tin  Co.,  125 
U.  S.  278.  286  [81 :   747,  752],  which  was  a 
suit  by  the  United  States  to  set  aside  a  patent 
alleged  to  have  been  improperly  issued,  and 
in  which  the  right  of  the  Attorney -General 
to  bring  such  a  suit  was  denied,  this  court 
held  that  such  an  action  could  be  maintained 
where  It  appeared  that  there  was  an  obliga- 
tion on  the  part  of  the  United  States  to  Uie 
Cublic,  or  to  any  individual,  or  where  it 
ad  any  interest  of  its  own.    In  the  recent 
case  of  VniUd  StaU$  v.  Beebe.  127  U.  S.  838, 
842  [82 :  121,  1281 ,  it  was  said :    *"  And  it  may 
now  be  acceptea  as  settled  that  the  United 
States  can  properly  proceed  by  bill  in  equity 
to  have  a  judicial  aecree  of  nullitv  and  an 
order  of   cancellation  of  a  patent  issued  in 
mistake,   or  obtained  by  fraud,  where  the 
government  has  a  direct  interest,  or  is  under 
an  obligation  respecting  the  relief  invoked. 
Even  if  it  had  not  been  thus  authoritatively 
settled,  it  would  have  been  difficult,  upon 
principle,   to   reach  any  other  conclusior 
The  public  domain  is  held  bv  the  goven.- 
ment  as  part  of   its  trust.    The  government 
is  charged  with  the  duty  and  clothed  with 
the  power  to  protect  trespass  and  unlawful 
appropriation,   and,   under  certain  circum- 
stances, to  invest  the  individual  citizen  with 
the  sole  possession  of  the  title  which  had 
till  then  been  common  to  all  the  people  aa 
the  beneficiaries  of  the  trust.    If  a  p^ent  ia 
wrongfully  issued  to  one  individual  which 
should  have  l>een  issued  to  another,  or  if  two 
patents  for  the  same  land  have  been  issued 
to  two  different  individuals,  it  may  properly 
be  left  to  the  individuals  to  settle,  by  per- 
sonal  litigation,  the  question  of   right  ia 
which  they  alone  are  interested.    But  If  it 
should  come  to  the  knowledge  of  the  gov- 
ernment that  a  patent  has  been  fraudulentlr 
obtained,  and  that  such  fraudulent  patent,  if 
allowed  to  stand,  would  work  prejudice  to 
the  interesU  or  righU  of  the  United  States, 
or  would  prevent  the  government  fhxn  ful- 
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filling  an  obligation  incurred  by  It,  either  to 
the  public  or  to  an  individual,  which  per- 
•onal  litigation  could  not  remedy,  there 
would  be  an  occasion  which  would  make  it 
the  duty  of  the  govemment  to  institute  Ju- 
dicial proceedings  to  vacate  such  patent.  In 
the  case  before  us,  the  bill  avers  that  the 
patents,  whose  cancellation  is  asked  for, 
were  obtained  by  fraud  and  imposition  on 
the  part  of  the  patentee,  Beebe.  It  asserts 
that  there  exists,  on  the  part  of  the  United 
States,  an  obligation  to  issue  patents  to  the 
riehtful  owners  of  the  lands  described  in  the 
bill ;  that  they  cannot  perform  their  obliga- 
tion until  these  fraudulent  patents  are  an- 
nulled, and  tliat  they  therefore  bring  this 
fiuit  to  annul  these  fraudulent  instruments, 
whose  existence  renders  the  United  States 
incapable  of  fulfilling  their  said  prior  obli- 
gation." These  principles  equally  apply 
where  patents  have  been  issuea  by  mistake, 
imd  they  are  especially  applicable  where, 
as  in  the  present  case'  a  multiplicity  of 
suits,  each  one  depending  upon  the  same 
facts  and  upon  the  same  questions  of  law, 
can  be  avoiaed,  and  where  a  comprehensive 
decree,  covering  all  contested  rights,  would 
sccomplish  the  substantial  ends  of  justice. 
Much  was  said  at  the  bar  as  to  the  bearing 

2 son  the  present  case  of  the  decision  in 
anaoi  Oity,  L.  A  8.  K,  R.  Co.  v.  Atty- 
Gen.  118  U.  8.  682  [SO:  281].  That  was  a 
suit  by  the  United  States  to  cancel  certain 
patents  Issued  to  the  Missouri -Kansas  Com- 
pany for  land  selected,  under  the  direction 
of  the  Secretary  of  the  Interior,  to  indemnify 
that  company  or  losses  by  reason  of  previous 
sppropriations  or  sales  of  lands  in  place 
limits.  It  aopears  from  the  record  of  that 
case  that  the  lands,  so  selected  and  patented, 
were  odi-numbered  sections  within  the  over- 
lapping indemnity  limits  of  the  grants  made 
by  the  above  acts  of  1863  and  1866.  As  the 
Atchison  and  Leavenworth  Companies  were 
equally  entitled,  imder  the  Act  of  1868,  to 
obtain  indemnity  from  the  oddrUximheTed 
sections,  within  their  respective  overlapping 
indemnity  limits ;  as  the  Atchison  Company 
assigned  its  rights,  under  the  acts  of  186i8 
and  1864,  to  the  Missouri-Kansas  Company ; 
and  as  it  was  shown  that  the  Leavenworth 
Company  had  relinauished  its  right,  title, 
and  interest  in  the  lands  involved  In  that 
suit,  to  the  Missouri- Kansas  Company ;  noth- 
ing, it  would  seem,  stood  in  the  way  of  the 
selection  of  the  above  octtf-numbered  sec- 
tions as  indemnity  lands  tor  the  latter  com- 
panv;  provided,  the  assignment  bv  the 
Atchison  Company  to  the  Missouri-^Lansas 
Company  was  valid  for  the  purpose  for  which 
it  was  made,  and  provided,  also,  the  acts  of 
1868,  1864,  and  1866  were  to  be  construed  as 
in  pari  materia,  and  having  a  single  object, 
namely,  the  building  of  one  road  down  the 
Neosho  Valley  to  the  point  of  intersection 
with  the  Leavenworth  road.  The  court  held 
that  the  acts  were  to  be  so  construed,  and  that 
the  assignment  by  the  Atchison  Company, 
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being  approved  bv  the  State  of  Ksbm  ni 
by  Congress  in  the  passage  of  the  Act «( 
1866.  was  valid.  The  right  of  the  Miaoinl. 
Ejuisas  Company  to  indOTinity  from  the«i(- 
numbered  sections  within  the  overlmb^ 
indemnity  limits  of  that  company  and  of  tki 
Leavenworth  Company  was,  therefbn^  ip- 
held.  There  is  nothing  in  that  deddoi  ti 
sustain  the  propoeiti<Mi  that  the  Miaoiiri- 
Kansas  Company  could  obtain  iadeBsi^ 
from  the  Men-numbered  aectiont  witkia  m 
place  limits  of  the  Leavenworth  road,  wUd, 
as  we  have  seen,  were  reserved  to  the  Uiitdi 
States  by  the  Act  of  1868  for  nedfie  p» 
poses,  and,  therefore,  were  excluded  tm 
the  operation  of  the  Act  of  1806.  Nor  dos 
that  case  determine  the  qoestloii  ss  to  tie 
riffht  of  the  Missouri -Kansas  Conpsay  ti 
indemnity  from  the  eem-nnmbcaPBd  ssctioM 
within  the  oonunon  indemnity  limits  of  tftil 
and  the  Leavenworth  road,  to  which  dsiai 
of  settlers  had  not  attadbed  before  their  » 
tual  selection  by  proper  authori^  for  tftil 
company.  That  right  la  sustainea  npoa  Oi 
grounds  heretofore  stated  in  this  ofrfaioi, 
which  are  entirely  apart  from  those  apoi 
which  is  based  the  decision  in  the  olhcreett 
in  reference  to  the  adl^numbeTCd  sectioM  ii 
dispute. 

Only  one  other  matter,  referred  la  ia  ihi 
bill  is  of  sufficient  oonMqiienoe  la  nq^ 
notice.  The  demurren  were  geoenl  wlhi 
want  of  equity ;  and  aa  what  we  have  Mi 
leads  to  a  revenal  of  the  decree  it  Is  ■■» 
essary  to  express  an  opinion  aa  la  tet  fal 
of  the  bill  alleging  that  the  MinooiUnai 
Company  had,  before  the  brining  of  ttk 
suit,  December  6,  1887,  reoeiTM  paleiiilv 
252,929.14  acres,  more  or  \em,  in  mcmd 
what  it  was  or  is  entiUed  to  receive.  It 
adopt  this  course  because  the  pangiaph  4 
the  bill  relating  to  thir  alleged  exeea  Is  «l 
sufficiently  fuU  and  explicit  to  JostUy  i 
consideretlon,  at  this  time  of  the  oMStiflail 
attempts  to  raise.    Beaidea,  theAaof 


8,  18^,  required  an  immediala  adt«Mrt 
by  the  Secretary  of  the  Interior  ec  all » 
adjusted  land  granta  made  in  aM  of  Ihiflfr 
struction  of  reilroada.  34  Stat  M,  ch«k 
876.  We  are  informed  l^  the  brief  of  m 
of  the  defendant's  counsel  that  tbenhMtas 
a  Anal  adjustment  of  the  granta  mads  fortti 
benefit  of  the  Minsmiri  ff snias  fVannsij.  Mf 
that  such  adjustment  showi  that  tMi  ht 
very  large  deficiency  in  lands  dm  la  M 
company.  Whether  the  lands  alnidlj  ft^ 
ented  to  the  reilroad  oompaay  an  In  odM 
of  what  it  was  entitled  to  receive,  aid  «M 
effect  such  a  fact,  if  establlitedL  will  im 
upon  the  present  salt,  are  queanoM  vM 
can  be  better  determined  aflar  the  ImmiI*' 
tween  the  partlea  are  fully  made  op 
evidence  all  taken. 

The  decree  ie  rewereed  mmd  CJb 
ioith  direetioM  to  ^eermlt  tta 
to  the  biU,  and  to  require 
fendante^  and  fir  emer 
$mi  wM  tkii  opiniom. 


HxoKMAV  T.  Orrr  of  Fort  Soott, 
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8ABAH  O.  HICKMAK,  Pig,  in  Err., 
THE  OnT  OF  FOBT  SCOTT. 
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I.  A  ptttdoo  to  tbm  Qlroiitl  oourt*  after  tli  jiia«- 
BMt  hm  beeo  MTvraed,  nod  m  dfffereat  JudgnMot 
dtreot«d  to  be  eotsMd,  to  to  oteoffe  tlM  raoord  of 
tbt  orlgkul  fodgwMA  m  to  make  a  oaee  mate- 
rially dtffereot  from  that  preMoted  to  the  Ooart 
of  Berlew*  ihoold  not  be  ffimnted. 

&  After  tlie  term  at  whiob  a  Judgment  baa  beeo 
rendered,  tbe  power  of  the  oourt  to  oorreot  the 
reoord  remaloe  only  In  certain  excepted  caaea, 
when,  on  motion.  It  maj  be  amended  bylneertlnf 
what  Ime  been  omitted  bf  tbe  act  of  tbe  clerk  or 
of  tbe  oomt,  or  the  Judgment  roTeieed  by  pro- 
oeedlogi  for  erroia  In  fact  aa  by  writ  of  error 
coram  oo6<t,  nnkm  focb  power  be  Inroked  by  bill 
Ineqatty. 

[No.  10.] 

Afffutd  Oct  IS,  mL      DeMsd  Oei.  te,  1891. 

Fl  ERROR  to  the  Circuit  Court  of  tbe  Unit, 
ed  Staiea  for  the  Diatriot  of  Kanaas,  to  re- 
view a  Judgment  refoaiDg,  opoo  petitioQ  of 
plaintiff  in  error  to  amend  the  record,  after  a 
Judgment  lias  been  rerened  bv  thia  oeort,  and 
A  dTlTefent  Judgment  directed  to  be  entered. 

Statement  by  Mr.  JusHcg  KarlMU 
Hickman  brought  suit,  July  1.  1880»  in 
the  Circuit  Court  of  the  United  Stotea  for 
the  Diitrict  of  Kanaaa.  againat  the  city  of 
Fort  Soott,  a  municipal  corporation  of  that 
State,  to  reoorer  the  amount  of  twenty-aeTen 
bondaof  $500  each,  iaaued  by  thatcity.  The 
ncti<Mi  wag  tried  by  the  court  without  a  Jury. 
One  of  tibe  iaauea  wag  whether  the  auit  waa 
barred  by  the  Kanaaa  Statute  of  Limitationa, 
declaring  that  an  action  on  an  agreement, 
contract,  or  promiae  in  writing  could  be 
brought  within  flre  yeara  after  Uie  cauae  of 
action  accrued,  and  not  afterwarda,  but  pro- 
Tiding  that  **  in  any  caae  founded  on  con- 
tract, when  any  part  of  the  principal  or 
intereat  ahall  hare  been  paid,  or  an  acknowl- 
edgment  of  an  exiating  liability,  debt,  or 
claim,  or  any  promiae  to  pay  the  lame,  ahall 
bare  been  maoe,  an  acti<Mi  may  be  brought 
in  auch  caae  within  the  period  preecribed  for 
the  aame,  after  auch  payment,  acknowledg- 
ment, or  promiae ;  but  auch  acknowledgment 
or  promiae  muat  be  in  writing,  signed  by  the 
party  to  be  charged  thereby."    Oen.   Stat 


Kanaaa,  diap.  80,  art.  8,  pp.  688-885.    That 

upon  the  inquiry  whether  the 
city  had  made  such  an  acknowledgment  of 


iaaoe 


laa,  chap.  I 
I  depended 
baa  made 


iu  liability  on  the  bonda  as  took  the  caae 
oot  <rf  the  limitation  of  fire  years.* 

The  oourt  made  a  special  finding  of  facta, 
and  gaTeJudgnient  in  faror  of  Hickman  for 
f98,fi35.88.  Upon  writ  of  error  to  this  court 
that  Judgment  waa  rereraed.  Norember  8d, 
1884.  ana  the  cauae  waa  remanded  with  di- 
r«v*«fon  tn  enter  a  Judgment  for  tlie  plaintitf 

til  V.  8. 


on  one  bond,  Na  78,  for  $500,  with  proper 
intereat,  less  a  credit  paid  of  $200,  Norem- 
ber  8th,  1875,  and,  in  reapect  to  all  the  other 
bonda  in  suit,  to  enter  Judgment  for  the  city 
with  coata.  Fbri  8ooU  t.  HUkman,  118  U. 
S.  150.  160,  165  [28:  686,  682,  6411. 

A  petition  for  reliearing  waa  filed  in  thia 
court,  aaking  a  reconsideration  of  ita  Judg- 
ment to  the  extent,  at  leaat,  of  ordering  a 
tenire  de  now  or  a  reargument  of  the  caae. 
That  petition  waa  overruled. 

On  the  8d  of  February,  1885,  the  present 
proceeding  waa  instituted  by  a  petition  filed 
In  the  court  below  by  Hickman  againat  the 
city  of  Fort  Scott,  ita  general  object  waa 
to  obtain  '*a  new  trial  on  account  of  groaa 
and  vital  errors  in  the  finding  of  facta,  and 
alao  to  have  the  reoord  amended  ''by  allow- 
ing certain  findinga  of  facta  to  apoear,  aome 
of  whidi  findinga  were  unavoioably  and 
others  accidentally  omitted."  The  petition, 
among  other  thinga,  atatea:  *'It  is  desired 
only  that  the  reoord  ahould  be  ao  amended 
aa  to  state  aa  well  aa  import  the  truth,  and 
that  the  plaintiff  ahould  hare  an  opportunity 
of  having  the  actual  facta  of  the  oontroversv 
taken  into  conaideration  by  thia  oourt,  and. 
if  necessary,  bv  the  Supreme  Court  before 
the  matter  fiinallv  PMM»  tn  rem  judieatam. 
The  decision  of  the  Supreme  Court  waa  baaed 
upon  an  imperiect  and  erroneous  report  of 
the  cauae,  ami  all  that  the  plaintiff  now  de- 
sires to  do  is  to  have  the  record  placed  in 
audi  shape  that  the  truth  may  be  Judicially 
aaoertained  before  final  Judgment  againat 
him.- 

The  petition  seta  forth  the  particular  facta 
which,  it  is  alleged,  do  not  sufllciently  ap- 
pear in  the  findinga,  and  prays  that  the  plain- 
tiff may  be  allowed  to  make  proof  of  them, 
''and  that  the  omisaiona  and  miatakea  in  the 
findinga  of  fact  hereinbefore  atated  be  aup- 
plied  and  corrected,  to  the  end  that  the  rec- 
ord of  aaid  cauae  may  be  a  true  record  be- 
fore Judgment  ia  entered  in  purauance  of 
aaid  mandate ;  or,  if  auch  Judgment  is  first 
entered,  then  that  such  Judgment  may  be 
opMied  and  a  new  trial  ordered. " 

The  mandate  of  this  court  waa  issued  Feb- 
ruary 12,  1885.  and  waa  filed  in  the  court 
below.  A  Judgment  in  conformity  with  it 
waa  entered  by  the  circuit  oourt  on  the  2d 
of  March,  1885.  Subaequently,  the  applica- 
tion to  amend  the  record,  as  prayed  for  in 
the  petition,  was  overruled,  and  an  order  to 
that  effect  waa  entered.  From  that  order  the 
preaent  writ  of  error  was  prosecuted. 

Mtmn,  A.  H.  Wlat^rstMa  and  Waipu 
MacVeaph  for  plaintiff  in  error. 

Mr.  /•  D.  meClmrmrtj  for  defendant  in 
error. 

Mr.  J^uUce  HaHmi  delivered  the  opinion 
of  the  oourt : 

In  the  original  action  upon  the  bonda  held 
by  Hickman,  a  Jury  having  been  waived  by 
written  atipulatioo  of  the  partiea,  the  Cir- 
cuit Court  proceeded  to  final  Judgment  upon 
a  apecial  dnding  of  facta.  The  Judgment 
waa  the  one  the  court  intended  to  enter,  and 
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the  facts  found  were  those  only  which  the 
court  intended  to  lind.  There  is  here  no 
clerical  mistake.  Nothing  was  omitted  from 
the  record  of  the  original  action  which  the 
court  intended  to  make  a  matter  of  record. 
The  case,  therefore,  does  not  come  within  the 
rule,  that  a  court,  after  the  expiration  of  the 
term,  may,  by  an  order  nunc  pro  tune,  amend 
the  record  by  inserting  what  had  been  omit- 
ted by  the  act  of  the  clerk  or  of  the  court. 
Jie  Wight,  134  U.  S.  136,  144  [33:  865,  869], 
E,  8.  Fowler  ▼.  Equitable  Thut  Company, 
post,  384 ;  OaUaway  y.  McKeithtn,  27  S.  C.  12 ; 
llyde  ▼.  Curling^  10  Mo.  359.  Nor  is  this 
a  suit  in  equity  to  set  aside  or  vacate  the 
judgment  upon  any  of  the  grounds  on  which 
courts  of  equity  interfere  to  prevent  the  en- 
forcement of  judgments  at  law.  It  is  sim- 
ply an  application  by  petition  to  a  court  of 
law,  after  its  judgment  has  been  reversed, 
and  a  different  judgment  directed  to  be  en- 
tered, to  so  ch:inge  the  record  of  the  original 
judgment  as  to  make  a  case  materially  dif- 
ferent from  that  presented  to  the  court  of  re- 
view. The  application  derives  no  strengUi 
from  the  fact  that  it  was  by  petition,  and 
not  by  motion  supported  by  affidavits. 

We  know  of  no  precedent  for  such  a  pro- 
ceeding as  this,  nor  is  there  any  principle 
of  law  upon  which  it  could  be  based.  In 
Broneon  v.  SchiUten,  104  U.  S.  410,  415  [26  : 
797,  799],  the  court,  after  adverting  to  the 
general  rule,  that  the  judgments,  decrees  or 
other  orders  of  a  court,  however  conclusive 
in  their  character,  are  under  its  control  dur- 
ing the  term  at  which  they  are  rendered,  and 
may  be  set  aside,  vacated,  modified  or  an- 
nulled by  it,  said:  **It  is  a  rule  equally 
well  established,  that  after  the  term  has 
ended  all  final  judgments  and  decrees  of  the 
court  pass  beyond  its  control,  unless  steps 
be  taken  during  that  term,  by  motion  or 
otherwise,  to  set  aside,  modify  or  correct 
them ;  and  if  errors  exist,  they  can  only  be 
corrected  by  such  proceeding  by  a  writ  of 
error  or  appeal  as  may  be  allowed  in  a  court 
which,  by  law,  can  review  the  decision. 
So  strongly  has  this  principle  been  applied 
by  this  court  that,  while  realizing  that  there 
is  no  court  which  can  review  its  decisions, 
it  has  invariably  refused  all  applications  for 
rehearing  made  after  the  adjournment  of  the 
court  for  the  term  at  which  the  judgment 
was  rendered.  And  this  is  placed  upon  the 
ground  that  the  case  has  passed  beyond  the 
control  of  the  court."  The  same  principles 
had  been  announced  in  Sibbald  y.  UnUed 
States,  37  U.  8.  12  Pet.  488,  492  [9:  11  «7, 
1169].  The  exceptions  to  the  general  n&fe, 
such  as  suits  in  equity,  and  writs  of  error 
coram  tcbis  at  law,  do  not  embrace  the  present 
application.  See  also  Phillips  v.  Negley,  117 
U.  S.  665,  674,  675  {29 :  1018,  1015]  ;  Cam- 
eron  v.  M'RoberU,  16  U.  S.  8  Wheat.  591  [4: 
467]  ;  McMicke-  v.  Ptnn,  59  U.  8.  18  How. 
507,  511  [15 :  504,  506]. 

Judgment  t^flrmed, 

11% 


A8AHEL  GAGS,  AfpL, 

JOHN  H.  BANL 
(See  S.aBeporter^«d.ailr«rj 


totto 
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Tax  idle  in  lOinois-^ect  ef  tax 
neeessary—serviee  nf  notice— eeideiut  ^  mv 
iee. 

L  In  Illinois  a  notioe  bj  a  pnrriliasei  of  inrfiMt 
tax  sale,  iriven  to  the  oooii|«iit«  wiiloh  doci  Ml 
show  whether  the  sale  was  for  a  tax  crt 
aflsessment,  is  def eotive. 

&   NotwithstandiDfirthe  statute  of  nUnoii  a 
effect  of  tax  deeds,  a  tax  deed,  to  be 
paramount  title,  must  be  suiqKirted  bj 
judgment  for  the  taxes  and  a  proper  pneiiCa^ 
thorizing  the  sale. 

8.   Theirivingof  thepartioalariiotieefeqplnilr 
statute  is  an  indispensable oondttloo 
a  valid  tax  deed. 

4.  Service  of  the  notioe  l^handlnc  It  to  Ihivil 
of  the  occupant  is  not  snfHciEHnt,  imlw  doMfc 
his  presence. 

5.  Upon  a  direct  Issae  as  towheUier  |ni— IM* 
tioe  of  the  sale  was  duly  giyem  where  Ikscnv 
testifies  that  he  did  not  reoeiye  iiociBe,lhi  fit 
dence  should  be  dear  and  oonylnoiiiv  tkisttwi 
given,  as  required  by  law,  before  tkeiss  dttib 
held  to  be  paramount. 

[Na20.] 

8ubmittedJan.t9.189JL    J>0eid6iattMt.mL 

APPEAL  from  a  decree  of  the  CfacokOMI 
of  the  United  States  for  the  Korthem  Ui* 
trict  of  Illinois,  setting  aside  and  deckri^ 
void  certain  tax  deeds  and  mAfaAgfmg  tM 
plaintiff  is  the  owner  in  fee  of  the  ' 
question.    4jfirmed, 


Statement  by  Mr.  Ju§tic$ 

The  appellee  Bani,  claiming  to  ¥i  A» 
owner  In  fee,  and  being  in  tbe  aetotl  p» 
session,  of  lots  12  and  iS  in  block  %  ef  Uvk 
Heintz'  subdivision  of  twen^-fonr  am  li 
the  town  of  Lake,  Ckx>k  Oobntr.  lUM^ 
brought  this  suit,  December  C.  1881,  fva 
decree  setting  aside  and  declaring  jM  Hm 
several  tax  deeds,  oovering  those  kl^  mA 
which  were  held  bj  the  oefendait  Aw 
Gage.  ^ 

It  is  allseed  in  the  bill  that  the  pkbtH 
derived  title  by  warranty  deed  fhaa  PMT 
Caldwell  and  wife,  of  date  May  18lh.  IM 
the  consideration  being  |8,0(w:  tkii  Ml 
purchase  was  without  notice  of  say  •Avfl* 
claim  or  title;  that  tEom  the  ITUi  diy* 


Nora.— ^  to  dfraet  tons,  see 
Bew,S8:  98. 

jit  to  sole  of  kmdt /or  taaBSi;  serirt 
statute  fMOfnafifc  see  note  to 
4:  SIS. 

AMtowhssias^UiimmeHBm  to 
of  a  tosistt  te  0ranlsd.ase  imCs  to 
SO:  66b 

Whssi 
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April.  1868,  until  lach  parchaae,  Caldwell 
waa  the  owner  in  fee  of  the  premiaes.  with 
A  complete  title  deducible  of  record,  and 
In  actual  and  continued  poesenion,  under 
claim  and  color  of  title,  paying  taxes  thereon 
for  a  period  of  more  than  seven  years ;  and 
that  prior  to  his  purchase,  to  wit,  on  the  27th 
of  March,  1880,  tne  plaintiff  took  possession, 
m»  Caldwell's  tenant,  and  in  that  capacity 
occupied  the  premises  up  to  the  date  of  the 
deed  to  him,  thereafter  holding  and  occupy- 
ing them  as  owner,  under  claim  and  color  of 
title,  paying  all  taxes  and  assessments  legally 
made  thereon. 

The  tax  deeds  held  by  Gage,  against  which 
the  bill  was  puticulariy  aimed,  were  dated, 
respectiTely,  July  8d,  1880,  June  80th,  1880, 
mnd  July  6th,  1880.  The  one  of  July  8d, 
1880,  was  based  upon  s  Judgment  of  the 
oounty  court,  at  its  July  Term,  1877,  for  the 
amount  of  the  third  installment  of  a  special 
assessment,  warrant  86,  ssscsscd  by  suthority 
of  the  town  of  Lake,  which,  with  interest 
and  costs,  amounted  to  $6.98;  the  one  of 
June  80th.  1880,  upon  ajjudgment  for  the 
fifth  installment  of  South  Park  assessment  for 
the  year  1876,  amounting,  with  interest  and 
«osta,  to  98.88;  and  the  one  of  July  6th. 
1880,  upon  a  judgment  for  state,  counfy,  and 
«ity  taxes  for  1876,  amounting,  with  interest 
and  costs,  to  tl6.88. 

The  bill  also  alleges  thst  the  plaintiff 
having  learned  for  tM  first  time  in  March, 
1888,  of  these  tax  deeds,  immediately  offered 
to  pay  any  sum  reasonably  necessary  to  cover 
All  expended  by  Gkige  for  taxes,  costs,  and 
disbursements,  together  with  interest  and 
penalties,  if  a  quitclaim  deed  was  nuule  to 
him ;  and  that  dage  refused  such  offer,  pre- 
tending that  the  lots  belonired  to  him. 

The  plaintiff,  after  setting  out  numerous 
grounds  upon  which  he  assails  the  validity 
of  theae  tax  sales  and  deeds,  and  renewinjr 
his  offer  to  reimburse  the  defendant  for  all 
anms  paid  on  account  of  taxes  and  assess- 
ments  upon  the  property,  with  dsmages  and 
penalties,  pray«d  that  the  tax  deeds,  which 
were  fair  upon  their  face,  be  declared  void, 
and  decreed  to  be  surrendered  for  cancella- 
tion. 

The  defendant  pleaded  in  bar  of  the  suit 
that  on  the  84th  of  July,  1876,  the  county 
clerk  of  Cook  County,  under  the  provisions 
of  diapter  180  of  the  Revised  Statutes  of 
niiDois,  executed  and  delivered  a  tax  deed 
conveying  to  him,  his  heirs,  snd  assigns 
forever,  ue  title  to  the  lots  in  the  bill  men- 
tioned ;  and  that  afterwarda,  on  the  8d  day 
of  Angost,  1876,  that  deed  was  filed  for  recoid 
and  recorded  in  the  proper  ofltoe. 

This  plea  was  held  to  be  insufficient ;  and 
the  defendant,  wiUi  leave  of  the  court,  filed 
an  answer  relying,  in  support  of  his  claim 
to  the  lots,  on  the  tax  deed  of  July  24th. 
1876,  as  well  as  upon  "divers  other  good 
and  sofBcient  tax  deeds,  all  of  which  are 
duly  recorded  in  the  recorder's  office  of  Cook 
County  aforesaid,  and  are  matters  of  public 
recordC  eadi  of  which  is  based  upon  a  valid 
judgment  and  precept."  The  answer  makes 
DO  express  reference  to  the  deeds  of  July  8d, 
June  80th,  and  July  6th,  1880. 

The  plaintiff  having  paid  into  court  the 
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sum  of  $160  for  the  defendant  on  account  of 
tax  sales,  costs,  and  disbursements,  taxea  and 
interest,  it  was  adjudged  that  he  was  the 
owner  fn  fee  of  the  lots  in  question,  and  that 
the  tax  sales  and  deeds,  under  which  the 
defendant  claimed  title  were  void. 

By  the  statutes  of  Illinois,  in  force  when 
the  sales  were  made,  upon  which  the  tax 
deeds  in  question  were  based,  it  was,  among 
other  things,  provided  :  **§  216.  Hereafter 
no  purchaser,  or  assignee  of  such  purchaser, 
of  any  land,  town,  or  city  lot,  at  any  sale 
of  lands  or  lots,  for  taxes  or  special  assess- 
ments, due  either  to  the  State  or  any  county, 
or  incorporated  town  or  city  within'thesame, 
or  at  any  sale  for  taxes  or  levies  otherwise, 
by  the  laws  of  this  State,  shall  be  entitled 
to  a  deed  for  the  lands  or  lots  so  purchased, 
until  the  following  conditions  nave  been 
complied  with,  to  wit:  Such  purchaser  or 
assignee  shall  serve,  or  cause  to  be  served,  a 
written  or  printed,  or  partly  written  snd 
partly  printed,  notice  of  such  purchase  on 
every  person  in  actual  possession  or  occu- 
pancv  of  such  land  or  lot,  and  also  the  per- 
son In  whose  name  the  same  was  taxed  or 
specially  assessed,  if  upon  diligent  inquiry 
he  or  she  can  be  found  in  the  county ;  also 
the  owners  of  or  parties  interested  in  said 
land  or  lot,  if  they  can,  upon  diligent  in- 
quiry, be  found  in  the  county  st  least  three 
months  before  the  expiration  of  the  time  of 
redemption  on  such  sale ;  in  which  notice  he 
shall  state  when  he  purchased  tiio  land  or  lot 
in  whose  name  taxed,  the  description  of  the 
land  or  lot  he  has  pun-hased  for  what  year 
taxed  or  specially  assessed,  and  when  the 
time  of  redemption  will  expire.  If  no  per- 
son is  in  actual  possession  or  occupancy  of 
such  land  or  lot,  and  the  person  in  whose  name 
the  same  was  taxed  or  specially  assessed, 
upon  diligent  inquiry,  cannot  be  found  in 
the  county,  then  such  person  or  his  assignee 
shall  publish  such  notice  in  some  newspaper 
printed  in  such  county,  and  if  no  newspaper 
Is  printed  in  the  county,  then  in  the  nearest 
newspaper  that  is  published  in  this  State  to 
the  county  seat  of  the  county  in  which  such 
land  or  lot  is  situated :  whicn  notice  shall  be 
inserted  three  times,  the  first  time  not  more 
than  five  months,  and  the  last  time  not  less 
than  three  months  before  the  time  of  redemp- 
tion shall  expire. 

**8  217.  Every  such  purchaser  or  assignee, 
by  himself  or  agent,  shall,  before  he  shall 
be  entitled  to  a  deed,  make  an  affidavit  of 
his  having  complied  with  the  conditions  of 
the  foregoing  section,  stating  particularly 
the  facts  relied  on  as  such  compliance — which 
affidavit  shall  be  delivered  to  the  person 
authorized  by  law  to  execute  such  tax  deed, 
and  which  shall  by  him  be  filed  with  the 
oflkser  having  custody  of  the  record  of  the 
lands  and  lots  sold  for  taxea  and  entries  of 
redemption  in  the  county  where  audi  landa 
or  lots  shall  lie.  to  be  by  such  officer  entered 
upon  the  records  of  his  office,  and  carefully 
preserved  among  the  files  of  his  office,  and 
which  record  or  affidavit  shall  be  prima  facie 
evidence  that  such  notice  has  been  gi^en. 
Any  person  swearine  falsely  in  such  affidavit 
shall  be  deemed  guilty  of  perjury,  and  pun- 
ished accordingly." 
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"§  219.  At  an  J  time  after  the  expiration 
of  two  years  from  date  of  sale  of  any  real 
estate  for  taxes  or  special  assessments,  if  the 
same  shall  not  have  been  redeemed,  the 
county  clerk,  on  request,  and  on  the  produc- 
tion of  the  certificate  of  purchase,  and  upon 
compliance  with  the  three  preceding  sections, 
shall  execute  and  deliver  to  the  purchaser, 
his  heirs  or  assigns,  a  deed  of  conveyance  for 
the  real  estate  described  in  such  certificate.** 

**%  225.  Unless  the  holder  of  the  certifi- 
cate for  real  estate  purchased  at  any  tax  sale 
under  this  Act  takes  out  the  deed,  as  entitled 
by  law,  and  files  the  same  for  record,  within 
one  year  from  and  after  the  time  for  redemp- 
tion expires,  the  said  certificate  or  deed,  and 
the  sale  on  which  it  is  based,  shall,  from 
and  after  the  expiration  of  such  one  year,  be 
absolutely  null.  If  the  holder  of  such  cer- 
tificate shall  be  prevented  from  obtaining 
such  deed  by  injunction,  or  order  of  any 
court,  or  by  the  refusal  of  the  clerk  to  exe- 
cute the  same,  the  time  he  is  so  prevented 
shall  be  excluded  from  the  computation  of 
such  time.  Certificates  of  purchase  and 
deeds  executed  by  the  county  clerk  shall 
recite  the  qualifications  required  in  this  sec- 
tion.** Rev.  Stat.  111.  1874,  title  Betenue, 
pp.  893-805. 

These  regulations  were  established  in  obe- 
dience to  we  5th  section  of  article  9  of  the 
Constitution  of  Illinois  of  1870,  providing: 
^The  right  of  redemption  from  all  sales  of 
real  estate  for  the  non-payaient  of  taxes  or 
special  assessments  of  any  character  what- 
ever, shall  exist  in  favor  of  owners  and  per- 
sons interested  in  such  real  estate,  for  a  per- 
iod of  not  less  than  two  years  from  such  sales 
thereof.  And  the  General  Assembly  shall 
provide  hj  law  for  reasonable  notice  to  be 
given  to  the  owners  and  parties  interested, 
by  publication  or  otherwise,  of  the  fact  of 
the  sale  of  the  property  for  such  taxes  or 
assessments,  and  when  the  time  of  redemption 
shall  expire :  Provided,  That  occupants  shall 
in  all  cases  be  served  with  personal  notice 
before  the  time  of  redemption  expires.  ** 

Mr,  Ang^wlixLm  7X.  QwLgm  for  appellant. 
Mr,  Levi  Spraf^*  for  appellee. 


Mr,  Justice  Harl&n*  after  stating  the  facts 
as  above  reported,  delivered  the  opinion  of 
the  court : 

It  is  not  necessary  to  consider  whether  the 
defendant's  plea  was  or  was  not  suflScient ; 
for  the  facts  alleged  in  it,  namely,  the  exe- 
cution by  the  county  clerk  to  Gaire  of  the 
tax  deed  of  July  24th,  1876,  and  this  record- 
ing of  that  deed,  are  restated  and  relied  on 
in  the  answer ;  and  no  objection  was  made 
in  the  court  below  to  the  answer  upon  the 
ground  that  it  set  up  the  same  matter  pre- 
sented by  the  plea.    Story,  £q.  PI.  g  W8. 

In  respect  to  that  tax  deed,  it  appears  that 
the  sale  upon  which  it  was  based  was  made 
August  29th,  1878.  Did  Gaffe  serve  or  cause 
to  be  served  upon  Caldwell  notice  of  that 
■ale  as  required  by  the  statute.  The  notice 
presented  to  the  county  clerk  at  the  time  of 
the  application  for  a  deed,  and  which  Gage 
claimed  was  served  August  14th,  1874,  upon 
Caldwell,  personally,  was  as  follows:    *To 
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whom  it  may  concern. .  This  is  to  notifr  joq 
that  on  the  29th  day  of  Angnrt^  1878k  omf 
H.  Gage,,  purchased,  and  af terwindi  laigKi 
the  certificate  of  purchase  to  the  undeisiiiMd, 
at  a  sale  of  lots  and  landa  for  taxes  sua  i|K- 
cial  assessments  authorized  t^  llie  lawisf 
the  Stote  of  Illinoia,  the  followinff  descriW 
real  estate,  taxed  in  the  name  of  Peter  CUd- 
well,  to  wit  [Here  follows  a  description  d 
various  lots,   including  those  here  ia  dis- 
pute]—said  taxes  andT  special  assBHmcBto 
were  levied  for  the  year  1878— and  thst  tie 
time  of  redemption  thereof  fkom  said  nit 
will  expire  on  the  29th  day  of  Angost,  1878. 
Asahel  Gage.**  (^ 

It  is  plain,  upon  the  face  of  the  ststaie. 
that  a  purchaser  at  a  sale  for  taxes  or  ipccitl 
assessment  is  not  entitled  to  a  deed  onul  tkt 
conditions  prescribed  by  section  216  an  nei: 
one  of  those  conditions  being  that  the  nodct 
required  to  be  served  by  the  purdaser  or  Ui 
assignee  on  every  person  in  actual  possaiioB 
or  occupancy  of  the  land  or  lot  sold,  sad 
upon  the  person  in  whose  name  tbtt  ssme  wm 
taxed  or  specially  assessed,  if  opon  diliiat 
inquiry  he  can  be  found  in  the  coontj,  *mBD 
state  when  he  purchased  the  land  or  lo^  is 
whose  name  taxed,  the  deacripCioB  of  tfei 
land  or  lot  he  has  purchased*  for  what  jw 
taxed  or  si>ecially  assessed,  uid  when  Hi 
time  of  redemption  will  expire.  **  TIm  maflm 
that  Gage  daimed  was  soired  on  Csldwril 
is  radically  defective  In  that  It  did  aotihsv 
whether  the  sale  was  for  taxea  or  spedsl » 
sessments.  It  stated  that  the  sale  of  ISA 
was  ''for  taxes  and  special  ■asssiMala' 
This  precise  question  has  been  dstsnaiwd 
by  the  Supreme  Court  of  Illinois.  Ia  Gm^ 
y.  Waterman,  121  111.  IIS,  118,  9  West  Bir* 
750,  the  court  said :  ''It  might  be  of  eoa» 
quence  to  the  land  owner  to  know  whithr 
his  property  was  sold  for  a  tax  or  spedsl » 
sessment.  This  notice  did  not  affonl  tet  is* 
formation.  **  In  StiUweU  y.  BnmmeB,  IM  DL 
888,  845,  18  West  Rep.  874,  the  aoUoi  M 
of  a  "sale  of  lands,  town,  and  dty  fcli 
nuule  pursuant  to  law  .  .  .  lorthid^ 
linquent  taxes  and  special  aasesaBMBlB  Isflri 
for  the  year  1880.**  The  court  held  ttis» 
tice  to  be  materially  defectifa,  aylaff: 
''There  is  a  ditference  between  a  tai  aass 
special  assessment.  The  notice  abott  q|MMi 
fails  to  inform  the  land  owner  wbdhv  Ik 
property  waa  sold  for  a  tax  or  a  SDseial 
sessment.  It  was  therefora  defeenva  n 
the  ruling  made  in  Oaff$  ▼•  IPdmaaa,  M 
111.  116,  9  West  Rep.  780.  Tho  title  lito 
made  under  a  tax  deed  ia  ona  lirMiw* 

So,  in  QoM  y.  Dawii,  129  HI.  9MI  8R 
where  one  or  the  questlona  was  aa  la  tttti* 
lidity  of  a  notice  given  bf  the  asripwrfa 
purchaser  "at  a  sale  of  lota  and  laadil' 


taxea  and  special  aaeeasmenta.  anttorindlr 
the  laws  of  the  State  of  niinola,  .  .  .  ■■ 
taxes  and  assessments  were  lerled  for  thi  jar 
1872,**  etc,  the  coort  aaid:  *Ths  nMl 
above  quoted  fails  to  stnta  whether  ths  I* 
were  taxed  or  apeolally  aaaeaaed.  1i  M 
not  inform  the  owner  whether  hfa  Ms  M 
sold  for  a  tax  or  speclnl  vmatmm/L  f 
merely  tells  him  that  hta  Ma 
general  sale  of  lota  and  landa  for 
special  aaaeasmenta  kyiad  for  the 
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The  wordt,  '«ild  taxes  and  apeclal  umm* 
menti  were  levied  foi  the  year  1879/  refer 
back  to  and  define  the  sale  at  which  the  lota 
In  qoeition  were  told,  bat  tach  words  can- 
not  be  construed  to  mean  that  the  lots  were 
•old  on  September  18,  187S,  for  both  tazea 
And  special  assessments.* 

This  Tiew  is  not  at  all  affected  br  section 
S84of  the  above  statute,  declaring  that  deeds 
executed  by  the  county  clerk  shiul  be  prima 
tacie  evidence  in  all  controversies  and  suits 
in  relation  to  the  right  of  the  purchaser,  his 
beirs  or  assigns,  of  the  following  fscts :  That 
the  real  estate  conveyed  was  suoject  to  taxa- 
tion at  the  time  it  was  assessed,  iad  had  been 
listed  and  assessed  st  the  time  and  in  the 
manner  required  by  law ;  that  the  taxea  or 
special  assessments  were  not  paid  before  the 
sale;  that  the  estate  conveyed  had  not  been 
redeemed  at  the  date  of  the  deed,  was  adver- 
tised for  sale  in  the  manner  and  for  the  length 
of  time  required,  and  sold  for  taxea  or  spe- 
cial assessments,  as  stated  In  the  deed ;  tnat 
the  grantee  was  the  purchaser  or  assignee  of 
the  purchaser;  and  that  the  sale  was  con- 
ducted in  the  manner  required  by  law.  It 
has  been  uniformly  held,  notwlttistanding 
this  section,  that  where  a  tax  deed  is  relied 
oo  as  evidence  of  paramount  title,  it  is  in- 
dispensable that  it  be  supported  by  a  valid 
Judgment  for  the  taxea  ana  a  proper  precept 
authorising  the  sale.  Bolbroak  v.  DiMmon, 
48  111.  885 :  Qage  v.  LighUmm,  88  111.  848. 
858;  Pardndge  v.  B^  Park,  181  Dl.  587, 
541.  So  it  must  appear  that  the  purchaser 
at  the  tax  sale  or  his  assignee  msde  the  affi- 
davit required  by  section  817  as  to  Uie  ser- 
vice of  notice  of  the  tax  sale.  Bnith  v. 
moMtucm,  108  111.  882,  867 ;  Goife  v.  Caraher, 
186  111.  447,  454.  14  West  Rep.  888.  And 
when  the  notice  is  produced,  the  question  is 
necessarily  open  as  to  whether  it  was  such 
as  section  818  prescribed  before  the  purchaser 
is  entitled  to  a  deed  from  the  county  clerk. 
The  settled  doctrine  of  the  Supreme  Court 
of  Illinois  is  that  a  tox  title  is  purely  tech- 
nical,  and  depends  upon  a  strict  compliance 
with  the  sUtute.  aIu$  v.  BinekUr,  88  111. 
886.  887;  Manh  v.  Ohe$nui,  14  Dl.  888; 
Charim  v.  Wauffh,  85  111.  815,  888;  Wismr 
V.  CkamberUn,  117  DV  588,  580,  5  West  Rep. 
808:  OhappeU  v.  JMr^,  108  111.  472,  475; 
StiUwea  V.  BrammiL  184  Dl.  888.  845,  18 
West  Rep.  874.  It  is  as  firmly  settled  that 
the  giving  of  the  particular  notice  required 
is  an  indispensable  condition  precedent  to  the 
right  to  made  a  deed  to  the  purchaser  or  as- 
signee. Qaff$  T.  BsOfv,  100  D).  580,  588 ; 
/Jaff$  ▼.  SekmUU.  104  Al.  108,  100;  Qaoe  v. 
Arnw,  111  ni.  805,  808:  Gag$  v.  Ma^, 
117  111.  888,  888,  5  West  Rep.  488. 

As  the  notice  of  the  sale  of  1878  was  not  In 
conformity  with  the  statute,  Oage  was  not 
entitled  to  the  deed  of  July  84th,  1878,  and 
it  U  void. 

The  first  of  the  deeds  held  by  Osge  which 
Is  referred  to  in  the  bill  U  that  of  July  8d. 
1880.  Ona  of  the  contentions  of  the  plsintiff 
is  that,  even  if  thm  was  a  valid  Judgment 
and  precept  for  the  sale,  that  deed  was  Issued 
without  authority  of  law.  The  county  clerk 
Issoed  it  upon  the  showing  made  by  the  fol- 
lowing papers:    1.  A  aotlce  of  the  tax  sale, 
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dated  Chicago,  April  81st,  88d.  and  28d,  . 
1878,  given  by  Asahel  Oage,  addressed  «*To  (3^<) 
the  owners  or  partiea  interested  in  the  fol* 
lowing  described  lands  and  lots,  and  to  the 
persons  in  whose  names  they  were  taxed  or 
specially  assessed,  and  to  whom  it  mav  con* 
cem,**  and  published  in  the  Chicago 'Daily 
Bvening  Journal  on  those  days.  That  docu- 
ment gave  notice  of  the  purchase  by  Asahel 
Oage  of  the  lots  here  in  dispute,  on  the  8th 
day  of  August,  1877,  at  a  sale  *'for  taxes  and 
special  assessments  authorized  by  and  levied 
or  assessed  in  compliance  with  the  laws  of 
the  Stote  of  Illinois,  *  and  **  taxed  or  specially 
assessed  for  the  year  1874  for  the  third  instal  f- 
ment  of  specisl  sssessment  number  88  of  the 
town  of  Lake,  and  the  time  of  redemption 
of  said  land  or  lots  from  said  sale  will  expire 
on  the  8th  day  of  August,  1878.**  The  fact 
of  the  publication  of  that  notice  is  supportiH) 
by  the  affidavit  of  the  publisher  of  the  paper 
referred  to.  8.  An  affidavit  of  the  agent  and 
attorney  of  the  purchaser,  in  whidi,  sfter 
setting  out  the  above  notice  and  its  publica- 
tion in  the  newspaper,  he  sUtes  that  ^Asahel 
Oage  served  or  caused  to  be  served  written 
or  printed  or  partly  written  and  partly 
printed  notices  of  purchase  at  said  tax  sale, 
as  in  other  affidavita,  hereto  attached  more 
fully  set  forth,  on  every  person  in  actual 
possession  or  occupancy  of  such  land  or  lots, 
and  also  the  person  in  whose  name  the  same 
were  taxed  or  specially  awcssed,  if  upon 
diligent  inquiry  they  could  be  found  in  said 
county,  and  a  reasonable  notice  was  given 
to  the  owners  or  parties  interested  in  said  land 
or  lots  at  least  three  months  before  the  ex- 
piration of  the  time  of  redemption  on  such 
sale,  and  that  said  notices  stated  when  be 
purchased  the  land  or  lot  in  whose  names 
taxed,  the  description  of  the  land  or  lots  ho 
has  purchased,  for  what  year  taxed  or  special  • 
Iv  assessed,  and  when  the  time  of  redemp- 
tion will  expire.  And  this  affiant  says 
that  he  baa  compared  the  affidavita  hereto 
attached  isith  the  criginal  memtfranda  qf  wrvie^ 
qf  the  reepeeUm  pamee  making  the  eame^  and 
that  the  same  are  correct  aeeording  to  the  orig* 
inal memoranda  qf  eervioe ae  itfcreiaid,^  This 
aflklavit  states,  cenerally,  that  Asahel  Oage 
caused  a  reasonable  notice  to  be  given  to  the 
owners  or  partiea  interested,  by  publication 
or  otherwise,  of  the  fact  of  the  sale  of  the  [3631 
property  described  in  the  notice  attached  for 
the  taxea  or  assessments  therein  described,  and 
when  the  time  of  redemption  would  expire, 
and  complied  with  all  tae  provisions  of  tha 
Constitution  and  laws  of  the  Stote  of  Illinoia 
to  entitle  him  to  a  deed  or  deeds  of  convey- 
ance. 8.  Aflldavit  of  Charlea  P.  Westerfield. 
made  July  15th,  1878.  in  whidi  he  describifs 
himself,  as  agent  of  Asahel  Oage,  and  states 
that  on  the  5th  day  of  December,  1878  be 
served  upon  Peter  Cmldwell  and  Ann  Cald- 
well, his  wife,  *'by  handing  the  same  to  and 
leaving  the  same  with  the  eaid  Ann  OaldweU 
vereonaUg,^  a  copy  of  the  notice  annexed  to 
nisaflklavit;  that  "the  persons  so  served  were 
the  only  persons  In  actaal  possession  or  oc- 
cupancy A  said  land  or  lots  [the  prsffliseo 
in  dispute]  at  least  three  months  bnbrs  the 
expiration  of  tha  time  of  rsdesapUos  f  and 
that  said  lands  or  lota  weretaasisripeelallv 
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assessed  in  the  name  of  "P.  Caldwell  and 
Peter  Cald  w^^l  1. "  4.  Affidavit  of  one  Bunker, 
made  Julv  i5th,  1879,  describing  himself  and 
minting  that  he,  as  agent  of  Gage,  ^'on  the 
-dates  mentioned  In  the  foregoing  affidavit, 
■accompanied,  was  present  with,  and  wit- 
nessed Charles  P.  Westerfield,  on  the  dates 
end  at  the  several  places  as  mentioned  in  the 
foregoing  affidavit,  serve  the  notices  above 
mentioned  on  the  persons  mentioned  in  the 
Above  affidavit,"  and  that  *'a  copy  of  the  an- 
nexed notice  was  served  upon  the  said  per- 
sons at  the  times,  places,  and  in  the  manner 
and  form  as  stated  above  "  6.  Affidavit  of 
Charles  P.  Westerfield,  mude  July  15th,  1879, 
describing  himself  as  agent  of  Asahel  Gage, 
and  stating  that,  as  such  agent,  he  served, 
April  4th,  1879,  upon  Peter  Caldwell,  per- 
sonally, a  copv  of  the  notice  which  was  an- 
nexed. 6.  Affidavit  of  U.George  Taylor,  in 
the  precise  words  of  Bunker's  affidavit,  ex- 
cept Uiat  Tavlor  states  the  service  which 
he,  as  agent  oi  Gage,  witnessed,  occurred  on 
the  4th  of  April,  1879.  7.  One  of  the  no- 
tices, annexed  to  the  above  affidavits,  was 
addressed:  **To  whom  it  may  concern," 
stated  the  purchase  by  Gas^e,  on  the  8th  day 
of  August,  1877,  ^'ata  sale  of  lots  and  lands 
for  taxes  and  special  assessments  authorized 
by  the  laws  of  the  State  of  Illinois,  taxed 
in  the  name  of  P.  Caldwell,"  of  the  lots  in 
controversy  **  taxed  or  specially  assessed  for 
the  year  1874  for  the  third  installment  of 
special  assessment  number  86  of  the  town  of 
Lake,  and  that  the  time  of  redemption  there- 
of from  said  sale  will  expire  on  the  bth  day 
of  August,  1879."  The  other  notice  dif- 
fered from  the  first  one  only  in  statinf^  that 
the  lots  and  lands  sold  were  taxed  in  the 
names  of  P.  Caldwell  and  Peter  Caldwell. 
8.  Certificates  of  sale  of  C'^etwo  lots  in  dis- 
pute to  Asalicl  Gage. 

In  considering  whether  the  purchaser  was 
entitled,  upon  the  showing  made  by  him,  to 
the  deed  of  July  8d,  1880,  we  give  no  weight 
to  the  notice  published  in  the  newspaper. 
Tiie  righ^  of  the  purchaser  or  his  assignee  to 
give  notice,  in  that  mode,  of  the  tax  sale, 
existed  on]y  when  no  person  was  in  actual 
possession  or  occupancy  of  the  property  sold, 
%ad  the  person  in  whose  name  it  was  taxed 
or  specially  assessed  could  not,  upon  diligent 
inquiry  be  found  in  the  county — a  condition 
of  things  which  is  not  pretended  to  have 
existed  after  1868  up  to  the  execution  of  the 
deeds  in  question.  Nor  do  we  attach  any 
value  to  the  affidavit  of  Westerfield,  macfe 
July  15th,  1879,  as  to  the  service  on  the  5th  of 
December,  1878,  because  that  service  was  upon 
Peter  Caldwell  bv  handing  the  notice  to  his 
wife ;  and  that  is  not  stated  to  have  been 
done  in  the  presence  of  the  husband.  The 
statute  provides  for  service  upon  every  person 
in  actual  possession  or  occupancy  of  the  land 
and  also  upon  the  persons  in  whose  name  it 
is  taxed.  If  it  be  proper  or  necessary  under 
h,iiy  circumstances,  to  serve  notice  of  the  sale 
upon  the  wife  where  the  husband  owns  and 
occupies  tlie  land,  and  it  is  taxed  in  his  name, 
no  such  circumstances  are  disclosed  in  the 
present  cose. 

As  to  the  notice  which  Westerfield  claimed 
to  have  served  on  Caldwell,  April  4th,  1879, 
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it  is  doubtful  under  the  decisions  above  cited 
whether  the  obscurity  arising  from  the  wovda 
in  each  notice  **  taxes  ana  special  snofHi 
ments"  and  **  taxed  &r  specially  assessed* 
is  removed  by  the  use  of  the  woras  ''for  the 
third  installment  of  special  assessment  number 
86  of  the  town  of  Lake."  But  waiving  that 
question,  we  are  not  prepared  to  holoT  that 
the  decree  is  erroneous  so  far  as  it  sustains 
the  plaintiff*!  contention  that  there  was  in 
fact  no  service  on  Caldwell  of  notice  of  the 
tax  sale  and  of  Ghkge*s  purchase,  Caldwell 
testifies  that  he  was  not  at  any  time,  to  his 
knowledge,  served  with  notice  of  the  tax 
sales  of  these  particular  lots.  The  witDesi 
relied  on  to  prove  the  contrary  is  Westerfield.  [WU^ 
He  states  in  his  deposition,  taken  November 
29th,  1884,  but  not  in  the  presence  of  the 
plaintiff  or  his  attorney,  and,  to  far  as  the 
record  shows,  without  notice  to  either,  that 
on  the  4th  day  of  April,  1879 — ^more  than 
five  years  before  he  gave  the  deposition — he 
served  a  notice  of  the  tax  sale  of  this  prop- 
erty personally  on  Peter  Caldwell  and  wife. 
It  IS  difficult  to  believe  that  he  could  have 
remembered,  at  the  time  he  testified  in  No- 
vember, 1884,  the  particular  day  in  the  spring 
of  1879  when  he  served  such  a  notice  unless 
his  memory  was  refreshed  by  some  memoran- 
dum made  at  the  time  by  him  or  in  his 
presence.  But  he  does  not  state  that  he  made 
or  that  he  ever  saw  any  such  memorandum. 
The  deposition  of  Caldwell  was  given  before 
that  of  Westerfield  and  it  behooved  the  de- 
fendant to  show,  if  he  could  do  so,  that  wb^i 
Westerfield  gave  the  4th  of  April,  1879,  as 
the  date  of  the  service  of  the  notice  of  Cald- 
well he  was  not  guessing  or  giving  merely 
his  impressions.  But  Westerfield  was  not 
asked  whether  be  ever  made,  or  saw,  any 
memorandum  of  the  date  of  service,  nor  did  be 
state  how  he  was  able,  apparently  without 
hesitation  or  doubt,  to  fix  the  exact  day  of 
such  service  nearly  six  years  before  ffiving  his 
deposition.  It  may  be  that  WestArfleld  based 
his  statement  upon  the  affidavit  made  by  him 
on  the  15th  day  of  July,  1879.  But  that  affi- 
davit was  not  made  contemporaneously  with 
alleged  the  service,  and  is  one  showing  serv- 
ice only  on  Peter  Caldwell ;  whereas  In  his 
deposition  he  testified  that  the  service  oo  the 
4th  of  April,  1879,  was  on  both  Caldwell  and 
wife. 

In  this  connection  there  are  soir«  circum- 
stances that  are  not  without  interest.  Tay- 
lor made  an  affidavit  in  support  of  Gsffe*8 
application  for  the  deed,  stating  that  he,  also, 
was  an  agent  of  (}age,  was  present  "on  the 
dste  and  at  the  place  as  mentioned*  in  West- 
erfield*s  affidavit,  and  witnessed  the  service  of 
the  notice  upon  Caldwell  **  in  the  manner  sad 
form"  as  stated  by  Westerfield.  A  witness  so 
clear  in  his  recollection,  being  one  of  the 
numerous  agents  whom  Oage  seemed  to  have 
had  in  this  ousiness,  ought  to  have  been  re- 
quired to  give  bis  deposition,  or  some  rea- 
son should  have  been  given  why  he  was  not 
produced  as  a  witness.  Of  course,  the  de- 
fendant knew  that  eac  parts  affidavits,  filed  to  [3i4 
Srocure  a  deed,  would  not  be  conclusive  erl- 
ence  in  a  suit  between  the  owner  of  the  land 
and  the  bolder  of  the  tax  title  in  respect  to 
the  notice  of  the  tax  sale. 
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There  U  another  oircamiUiioe  not  without 
weight.    The  Ajgent  and  attorney  of  Oage, 
in  bis  affidavit  in  support  of  the  application 
for  a  deed,  stated  that  there  were  then  in  ex- 
istence **  the  original  memoranda  of  terrice 
of  the  respectiTe  parties  making  the  same,* 
And  tliat  the  affidavits  of  Westerfleld,  Bunker, 
and  Taylor  were  correct  according  to  such 
fn«;moranda.    He  based  that  statement  upon 
a  comparison  by  himself  of  the  affidavits 
w  i  th  the  memoranda.    But  he  does  not  testify 
in  the  case  as  a  witness,  although  he  knew 
that  Caldwell,  under  oath,  had  denied  ser- 
▼ice  of  notice  as  to  the  sale  of  the  particu- 
''ar  lots  here  in  dispute.    And  no  sucn  origi- 
nal memoranda  appear  upon   the  notice  re- 
turned.   If  such  memoranda  were  made  by 
Westerfield,  or  in  his  presence  contempor- 
aneously with  the  service  of  the  notice,  and 
Jie  court  was  informed  by  the  record  that  the 
statements  in  his  deposition  were  made,  after 
his  recollection  had  been  refreshed  by  exam- 
ining  them,  there  would  be  ground  to  con- 
tend that  Caldwell's  statement  was  incorrect 
These  is  still  another  difficulty  in  the  way 
of  the  defendant.    Caldwell  having  testifled 
that  he  did  not  receive  any  notice  of  the  tax 
sale,  and  Westerfield  being  afterwards  called 
as  a  witness  to  show  notice,  there  was  no 
distinct  reference  by  the  latter  to  the  notice 
filed  by  Gaffe  with  the  county  clerk.    Being 
asked  wheuer  **  in  the  spring,  on  or  about 
the  4th  of  April,  1879,"  he  ** served  a  notice 
of  the  tax  sales  of  this  property  upon  Peter 
Caldwell,"  he  replied :    ** On  the  4th  dav  of 
April  I  served  a  notice  personally  on  Peter 
Caldwell  and  wife."    Now,  what  notice  was 
this?    The  statute  required  that  the  notice 
shall  state  oerUin  facts,  and  that  the  affida- 
vit should  state  ''particularly  the  facts  re- 
lied on"  as  lowing  compliance  with  the 
_..      statute.     Did  the  notice  to  which  Westerfield 
**' J     refers  in  his  deposition  meet  these  require- 
ments?   He  does  not  so  state.     Was  that  no- 
tice the  same  as  the  one  referred  to  in  his 
affidavit  of  Julv  15th,  1879?    We  cannot  tell 
from  the  reooro.    In  determining  the  weight 
to  be  given  to  Westerfield 's  deposition,  upon 
the  issue  as  to  whether  notice  was  in  fact 
riven  to  Caldwell,  that  deposition  is  not  to 
be  supplemented  by  his  «9  parte  aifidavit 
used  in  supporting  Gage's  application  for  a 
deed,  and  to  which  in  his  deposition  he  makes 
no  reference  whatever.    8o  that  upon  the  is- 
sue as  to  notice  of  the  tax  sale  there  is  no 
proof  whatever  in  this  case  in  confiict  with 
the  statement  of  Caldwell,  except  the  prima 
facie  evidence  furnished  by  the  «  jxHii  affi- 
davit of  Westerfield  made  July  16th,   1879. 
Under  all  the  circumstances  disclosed  by 
the  record,  we  are  not  prepared  to  say  that 
the  court  below  erred  if  it  proceeded  upon 
the  ground,  as  it  may  well  nave  done,  that 
the  proof  failed  to  show  satisfactorily,  or 
with  sufficient  certainty,  such  notice  by  the 
purchaser,  or  his  assignee,  as  the  statute  re- 
quired before  he  could  relieve  a  deed.    The 
right  of  an  occupant  of  land,  sold  for  the 
non-payment  of  taxes  or  special  assessments, 
lo  persomil  notice  of  the  fact  of  sale  before 
the  time  of  redemption  expires,  is  expresslv 
^ivcn  by  the  Constitution  of  Illinois,  and  is 
iundamcntal.     And  upon  a  direct  issue  as  to 


whether  such  notice  was  given — the  owner 
testifying  that  he  did  not  receive  notice — ^the 
evidence  should  be  clear  mad  convincing  that 
it  was  given,  as  reouired  by  law,  before  tht 
tax  title  is  bold  to  be  paramount. 

The  case  as  to  the  deeds  of  June  80th,  1880. 
and  July  6th,  1880,  is  substantially  the  same 
as  that  made  in  relation  to  the  d^d  of  July 
8d,  1880.  What  has  been  said  in  reference 
to  the  last  named  deed  applies  to  the  other 
two. 

Other  questions  involving  the  validity  of 
the  tax -title  have  been  discussed  in  the  bnefs 
of  counsel.  But,  in  view  of  the  conclusions 
reached  upon  other  questions,  they  need  not 
be  examined. 
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1.  The  patent  Ho.  SSjn.  trantei  Jannary  SB,  MS, 
to  the  phOntttl,  as  assifoee  of  Deools  C.  Oately« 
the  Inventor,  for  Improvemeots  In  vuloaoised 
tndla-rubber  pactking  Is  valkL 

t.  TbepatenttoQatelylsforasobstantlaldlsoov. 
Sfy  or  inveotioo,  wbloh  added  to  our  knowledce 
and  made  a  stepln  advanoe  In  the  osef  al  arts,  and 
shows  the  oceatlfe  work  of  the  Inventive  faculty. 

H  The  fact  that  the  Gately  packing  weot  at  once 
Into  each  an  ezteoslve  pat>Uo  use  ss  ahnost  to 
sopenede  all  packlncs  made  onder  othermethods. 
was  pregnant  evklence  of  Its  novelty,  vahie  and 
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Non.— Jbr  wkat  patmUB  an  granUd:  wh§n  ds- 
doTid  void,  see  naU  to  Bvans  v.  Bston,  4s  IHL 

Am  to  polentohflfty  cf  kvctmtkm»,  see  Hoist  to 
Thompson  v.  DolwcUer,  SB:  It;  Ooming  v.  Bordso, 
14s  M. 

^*  to  diban^ittHntnt  of  imiiiittoa_  see  hoCsSd 
nock  V.  Dialofoe,  T:  MX. 

^f  todirt<iietloiift<tioi#w<iM>mWomef 

•Mtod,  see  noH§  to  Oomlnv  v.  Bnrdsa,  14s  MB. 

jit  to  inohNhiig  prooMi  ond  prodMcf  iMaoMs  iMtoiil; 
ttporatopattnttcatrnrsr,  see  noto  to  Bvans  V.  Bston, 
4:4HL 

AMtowkatrtHmm  mob  soisr,  see  note  Be  OHellly 
V.  Mofse,  14:  SOL 

Am  to  attigmwtiit,  bsfort  JmrnHmg  amd  ntmntkig  j>at» 
MtUi  TMCotdinQi  wlitii  otMlQnamHi  tnntfwM  trftwdtd 
Ctrmt,  tee  hoCs  to  Qayler  v.  Wilder,  ISt  8BL 

A$  to  <pfcta  stiftf  utt  wmif  tmM  for  inMrnqf^Mmt; 
when  paUmtm  mm$t;  when  tkew  wmMt  ioSa,  see  hoCs 
to  Wllsoo  V.  Boatsean«  U:  1141. 

dawiflgti.  see  noU  to  Hofv  v.  Bmenoo,  ISt 

jit  to  notat  fletii  forvatmUnohiM: 
fort  tMotmrU^M^onoU  to  Mandevflls  v.  Welob,  Si  BT. 
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APPEAL  fiom  a  decree  of  the  Circuit  Court 
of  the  United  Statea  tor  tbe  DiBlrict  of  New 
Jerae;,  In  favor  of  pUintilf  the  New  York 
BeltinfCPacfaiorCampiiDyfor  profltsand  dam- 
ages for  an  iofringemeat  of  letlers  patent  and 
for  a  perpetual  Injnnctioa.  Aprmed. 
See  Bame  case  below,  87  Fed.  Rep.  868. 
Tbe  facu  ara  stated  in  Uie  opinion.  i 

Mr.  F.  C.  liowthorp,  Jr..  for  sppeUantB.   t 
MeMft.  B.  F.  I>«e  and  IPm.  E.  L.  Lu  tot   I 
appellee.  ' 

Mr.  Jiatiet  Blmtohford  delivered  tbe 
Opinion  of  the  court. 

Tliis  is  a  suit  in  equity,  brought  in  the 
Circuit  Court  of  the  United  States  for  tbe 


The  drawing  !■  m  followi: 


._t  corpoTution,  against  Allen  Magowan, 
Bpencer  M.  Alpaugh.  and  Frank  A.  Maeo- 
wan.  to  recover  for  the  infringement  of  let- 
ters patent  No.  Sfl.SBO,  granted  January  26, 
ISOB.  to  the  plaintiff,  as  assignee  of  Dennis 
C.  Gatelj.  tbe  inventor,  for  "Improvements 
in  vulcanized  India  rubber  packing." 

The  Bpecitication  savs : 

"Mv  Invention  relates  to  packing  of  the 
kind  for  whith  lettera  patent  were  issued  to 
Charles  McBurnej  on  the  SSth  of  June,  1859. 
This  packing  which  is  usually  employed  in 
the  Btu Hi Dg- boxes  of  pistons,  is  compoeed  of 
piles  of  cloth  or  canvas,  cut  bias,  coaled 
with  rubber,  and  preaaed  together  and  Tul. 
canlzMl.  When  thus  made,  the  packing  ii 
very  solid,  and   possesses  but  little  elastic 


Sroperty,  so  that,  as  It  wears,  there  li 
ifllculty  In  maintatnine  a  tight  Joii 
tween  it  and  tbe  piston.     To  obTiate  this  dis- 


advantage is  the  object  of  my  Invention, 
which  consists  In  forming  the  packing  witli 
a  backine  of  pure  vulcanized  rubber,  or  rub- 
ber of  Hiilficient  elasticity  for  ttie  purpose 
desired,  which  may  be  covered  and  protected 
by  a  strip  of  canvas  or  other  suitable  fabric 
"In  the  drawing  a  represents  the  ordinarr 

Kcking-hand,  which  Is  backed  by  the  rub- 
r  strip  b,  tbe  whole  being  vulcanized  t<<- 
gether,  so  aa  to  be  solidly  united;  and  th' 
rubber  may  be  covered,  If  desired,  b"  the 
canvas  strip  e,  to  protect  it  from  injury.  . 

"  When  tiie  packing  Is  placed  in  the  atuff- 
Ing-box  and  around  the  piston,  and  the  fol- 
lower ii  screwed  down,  so  as  to  compress  the 
packing,  the  rubber  strip  will  also  be  com- 
preaaed.  and  forced  against  the  sides  of  the 
Btufflng-box,  and,  as  it  cannot  expand  In  tbe 
direction  of  the  follower.  It  acta  as  a  spriDg 
to  hold  tbe  packing  against  the  ptaton-rodT 
and  to  prevent  leakage,  compensating  for  any 
slight  wear  in  the  packing,  and  making  a 
tight  Joint  between  the  rod  and  the  packing. 

"It  would  be  manifestly  Impracticable  to 
impart  this  quality  of  elastlcltv  to  the  body 
of  the  pacing,  or  that  part  which  ia  in  con> 
tact  with  or  Mara  against  the  rod,  but  by 
backing  It  with  an  Mastic  cushion,  which, 
upon  lielng  compressed  between  tbe  follower 
and  tbe  sides  of  the  atnffing-box,  acta  aa 
above  described,  tbe  packing  Is  pcMesMd  of 
every  qualification  reqnirea  for  its  luccesa- 
ful  uae,  and  a  tighter  and  better  Joint  li  made 
than  has  beietoi<«e  been  practicable. " 
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dlfBcnlt  to  bend  ao  as  to  lawrt  It  liia  •• 
•tnfllDg-boi :  Sd.  the  sbott  traBsrene  tk 
prevented  the  packing  fron  yielding  wflk  s 
snfflclent  oom  when  the  follower  wmohhM 
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■trips  were  drawn  out  of  place  hj  the  mo- 
tfun  of  the  rod,  leftTlog  the  packing  with  an 
uneven  surface.  The  same  packing  waa  then 
cut  intA  rings,  the  Inner  circle  uf  which  was 
of  the  diameter  of  the  rod  and  the  other  cir- 
cle of  a  diameter  lust  sufficient  to  fill  the 
■tufflng-boi;  but  It  is  obTloiis  that  this 
method  of  cutting  the  pacli Ing  is  verj  waste' 
ful  of  material,  as  each  stuffinK-bos  requires 
a  ring  of  a  particular  size  both  upon  Its  In- 
ner and  outer  circle,  and,  as  the  ends  of  the 
threads  are  exposed  to  wear  at  four  points 
around  the  circle,  while  at  the  four  interme- 
diate points  the  aides  of  the  threads  arc  ex- 
pooed,  these  rings  wear  Teiy  irregularly,  and 
when  worn  they  become  useless.  To  remove 
all  these  objections  is  the  object  of  mv  pres- 
ent invention,  the  natiireof  which  J  will  now 
firoceed  to  describe.  I  take  36  pounds  of 
ndia-rubber.  S  pounds  of  sulphur,  and  4  to 
8  pounds  of  silica  or  plumbaeo.  With  this 
compound,  after  tt  is  suitably  ground  and 
IS6I  mixed,  canvas  or  other  suitable  fabric  of  cot- 
ton,  linen  or  hemp  is  coated  upon  each  side 
and  a  sufflcient  number  of  plies  of  such  fab- 
ric are  united  by  a  heavy  pressure  or  by  rol- 
ling. The  packing  is  then  vulcanized,  and 
to  prepare  it  for  use  it  la  cut  diagonally  into 
■trips  (as  seen  in  Pig,  1).  These  strips  are 
then  cut  of  the  right  length  and  are  bent 
IntorinKS  (Fig.  3),  which  are  Inserted  into 
the  atulflng-box.  as  seen  in  Fig.  8,  lu  which 
A  Is  the  box,  B  the  follower,  C  the  pack- 
ing, D  the  valve  or  piston-rod.  In  lieu  of 
cutting  the  patting  into  abort  strips  and 
bending  it  Into  rings,  as  above  described,  a 
longer  strip  may  be  wound  splrallir  around 
the  rod.  the  pressure  of  the  follower  bring- 
ing it  to  a  uniform  bearing  upon  the  rod. 
It  will  be  observed  that,  when  cut  diagon- 
ally, as  above  described,  the  ends  only  of  all 
the  threads  are  exposed  to  wear,  by  which  it 
is  caused  to  wear  slowlv  and  uniformly, 
whilst  there  are  no  longitudinal  threads  to 
rraist  the  a-ition  of  bending  the  strips,  and 
tliey  are  consequently  eaaiiy  coiled  within 
the  stufting-boz  ;  also,  as  there  are  no  threads 
running  transversely  of  the  packin^c,  it  is 
easily  caused  lo  expand  against  the  rod  by 
pressure,  and  thus.  a»  the  packing  wears,  (t 
may  be  again  and  again  tightened  up  by 
bringing  down  the  follower.  In  lieu  of  mak- 
ing tne  packing  of  continuous  strips  of  can- 
vas the  latter  may  be  cut  Into  lozenge -shaped 
pieces.  Fig.  4.  which  when  matched  together 
(Fig.  5)  may  be  cut  longitudina'ily,  aa 
upon  the  line  jr  g,  and  produce  tbe  same 
effect. 

"  Tbe  compound  which  I  have  given  above 
Is  that  wblcn  I  prefer  for  the  manufacture  of 
the  packing,  but  both  the  ingredients  and  the 
proportions  tn  which  they  are  used  may  be 
variously  modified  without  altering  the 
spirit  of  my  Invention,  Even  the  vulcaniz- 
ing proceaa  may  be  dispensed  with,  and  I  do 
not,  therefore,  restrict  myself  thereto,  but 
vrhat  I  claim  as  my  invention  and  desire  to 
Mcure  by  letters- patent  is  a  packing  tar 
stufflng-bozM  oompOMd  of  canvaa  and  Oidla- 
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The  answer  to  the  bill  denied  Infringe- 
meot,  and  alleged  that  Oately  was  not  the 
first  and  original  inrcntor  of  the  thing  pat- 
ented, referrlog  to  various  prior  patents,  and 
settiug  up  that,  in  view  of  the  state  of  the 
art  at  the  time  of  Oately '■  alleged  Invention, 
tbe  claim  of  tbe  patent  was  too  broad,  cov- 
ering  more  than  that  of  which  Oately  waa 
the  Qrst  and  original  Inventor ;  that  the 
speciScation  failed  to  distinguish  sufficiently 
what  waa  novel  from  wliat  was  old  In  the 
art,  and  waa  not  distinct  and  clear;  and  that, 
In  view  of  the  state  of  the  art,  what  waa 
described  and  claimed  in  the  patent  exhibited 
no  Invention  on  the  part  of  Oately.  Issue 
being  Joined,  proofs  were  taken,  and  the  case 
was  heard  before  JvdgeNixon,  then  the  dis- 
trict judge,  who  entered  an  Interlocutory 
decree  in  favor  of  the  plaintiff  for  an  account 
of  profits  and  damages  and  a  perpetual  in- 

1u notion.  The  court.  In  its  opinion  (37  Fed, 
tep.  862),  held  that  the  patent  had  been  In- 
fringed by  tbe  defendants,  and  decided.  In 
view  of  the  exhibits  put  in  to  show  antici- 
pation and  want  of  patentability,  that  the 
combination  of  Oately  involved  Invention. 
On  the  report  of  the  master,  exceptions  to 
which  were  Sled  by  the  defendants  and 
waived  and  withdrawn,  a  final  decree  was 
entered  for  the  plaintiff,  for  $9,036.66  nroflta 
and  $743.00  costs.    The  defendants  have  ap- 

Cd  tbe  question  of  novelty  and  patent- 
ability, the  defendants  Introduced  the  fol- 
lowing letters  patent :  English  patent  No. 
884,  October  14.  1853.  to  Joseph  Henry  Tuck ; 
Bngtish  patent  No.  1,86S,  August  SS,  1854,  to 
the  same;  United  States  patent  No.  18.14S. 
June  36.  1SS5  to  the  same;  English  patent 
No.  ID.  January  4,  1860.  to  Edward  Keirby; 
English  patent  No.  647,  March  f  186S,  to 
Francis  Wise;  English  patent  No.  3.064 
August  11.  1866,  to  John  Edwin  Eelrby: 
and  United  States  patent  No.  68,071,  March 
19,  to  James  P.  McLean.  They  also  intro- 
duc«d  certain  devices  testiSpd  to  by  the  wit- 
nesaes  Allen  Hagowan,  William  r.  Harri- 
son, Wtntam  W.  Smith,  James  8.  Lever, 
and  B.  Lloyd  Wlesand. 

The  OatelT  packing  ta  an  Improvement  oib 
the  Ib^umey  packlnc ;  and  the  Oatelypatent 
claims  the  oomblnatton  with  the  McBumey 
paokfng  ot  tbe  elaatlo  backing  or  cnshlon  A 
vnlcanlied  Indla-rabber  which  Gataly's  sn^"- 
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ification  describes.  The  McBurnej  patent 
describes  a  packing  made  of  alternate  layers 
of  canvas  and  india-rubber-v  the  whole  being 
vulcanized  into  one  homogeaeoiis  mass.  Mc- 
Bumey,  in  his  patent,  ezi)]ains  as  an  im- 
portant feature  connected  with  his  invention, 
that  the  layers  of  canvas  are  to  be  cut  bias, 
so  that  the  strip  of  packing,  when  finished, 
will  be  sufficiently  nexible  to  enable  it  to  be 
bent  around  the  piston-rod,  and  placed  in 
the  stuffing-box  with  comparative  ease, 
which  would  not  be  the  case  if  the  canvas  were 
cut  along  the  line  of  any  one  thread.  The 
packing,  after  beine  thus  made,  is  to  be  so 
used  tlutt  the  ends  of  the  thread  are  exposed 
to  wear— that  is  to  say,  aie  to  lie  against  the 
moving  surface  of  the  piston-rod.  Gkttely 
says,  in  his  specification,  that  this  McBumey 
packing  did  not  possess  a  sufficient  amount 
of  elasticity  to  operate  satisfactorily  in  all 
conditions— that  is,  the  gland  of  the  stuffing- 
box  would  not  force  the  packing  with  such 
tightness  against  the  piston-rod  that  a  tight 
joint  would  result.  The  improvement  of 
Gately  consisted  in  the  combination  with  the 
McBumey  packing  of  a  vulcanized  rubber 
backing  of  pure  gum — that  is,  ^um  free  from 
layers  of  canvas,  which  backing  was  to  lie 
bcLween  the  portion  of  the  strip  of  packing 
which  was  made  in  accordance  with  the  Mc- 
Bumey specification,  and  the  walls  of  the 
stuffing  box.  Gately  states  that  this  back- 
ing is  to  be  vulcanized  to  that  portion  of 
the  packing  which  is  to  be  subjected  to  wear, 
and  the  whole  is  to  form  one  homogeneous 
mass  which  can  be  put  into  and  taken  from 
the  stuffing-box  as  a  single  piece.  The  por- 
tion of  the  strip  which  is  mjEule  accordin^^  to 
the  McBumey  patent  furnishes  a  wearing 
surface,  the  diaracter  of  which  always  re- 
mains the  same  and  is  not  altered  under 
wear ;  and  the  pure  rubber  at  the  back  fur- 
nishes an  elastic  backing,  which  serves  al- 
ways to  keep  the  wearing  portion  of  the 
pa<^ing  in  close  contact  with  the  piston-rod, 
when  such  pure  gum  backing  is  pressed  upon 
by  the  gland  of  the  stuffing-box.  By  this 
combination  a  new  article  results,  namely, 
one  which  presents  always  the  same  character 
of  surface  under  wear,  and  one  which  has 
sufficient  elasticity  to  make  a  tight  joint. 
The  union  by  vulcanization  of  the  front  and 
back  portions  of  the  strip  of  packing  serves 
also  to  insure  the  position  of  the  packing  in 
the  stuffing-box,  which  result  would  not  be 
attained  if  the  front  and  the  back  portions 
were  formed  separately  and  placed  in  the 
stuffing-box  as  separate  articles,  the  result 
of  sudi  union  being  that  the  ends  of  the 
threads  of  the  parts  submitted  to  wear  must 
always  be  in  contact  with  the  piston-rod. 
We  think  there  was  patentable  invention 
in  producing  this  article  of  Gately 's,  in  view 
of  everything  put  in  evidence  by  the  de- 
fendants, and  in  view  of  the  McBumey  pat- 
ent. In  the  United  States  patent  to  Kenrbj 
and  the  English  patent  to  Eeirby,  the  paclc- 
ing  shown  differs  from  the  Gately  packing 
in  that  the  wearing  surface  is  not  entirely 
on  one  side  of  the  strip  of  rubber  whicn 
^ives  elasticity  to  the  packing,  but  the  rubber 
18  in  the  centre  of  the  portion  which  is  to 
1m>  subjected  to  the  wear  of  the  piston-rod. 
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One  of  the  features  of  tlie  Gmtely  ptckii| 
consists  in  locating  the  mbber  between  lit 
part  of  the  packing  which  is  to  be  ex»«i 
to  wear  and  the  walls  of  the  \xa. :  and  thi 
elastic  portion  is  located  where  it  will  wA 
be  subjected  to  wear.  Moreover,  neitiicr  d 
the  Eeirby  patents  shows  layers  of  cbdth 
cut  bias  and  so  arranged  in  i&  packiiig  ttrip 
that  the  ends  of  the  threads  are  the  paits  nb- 
mitted  to  wear ;  and  neither  of  them  dim 
layers  of  canvas  cut  bias,  located  so  that  lit 
ends  of  their  threads  will  wear  upon  the  pit- 
ton-rod,  and  secured  to  one  another  and  thi 
rubber  core  by  vulcanization;  but,  on  lit 
contrary,  as  the  Eeirby  packings  wear  thn 
are  continually  presenting  to  the  pistoo-iH 
surfaces  having  new  characteristics. 

The  Wise  packing  it  similar  to  the  pacUtf 
of  the  Eeirby  patents,  except  that  ooiiidi 
of  the  canvas  or  other  fabric  an  exteriv 
metallic  armor  is  provided,  which  takes  Oi 
wear  of  the  piston-rod  All  that  Is  aboit 
said  in  relation  to  the  packing  of  the  Keirftf 
patents  is  trae  of  the  Wise  packinc,  snd  ■ 
addition,  it  was  intended  in  the  Wub  pack- 
intr  that  the  metallic  exterior  should  be  tli 
wearing  portion  and  should  make  the  jotal 
between  the  packioff  and  the  pirtoB-ioi 
None  of  these  packings  show  SBythim 
which  bears  upon  the  Gately  InveDtioa.  ci< 
cept  that  they  show  piston-rod  paekingiL  btf 
not  having  the  oonstruction  or  the  chanelV' 
istics  found  in  the  Gately  inventloi.  ii 
before  remarked,  the  McBam^  paint  d^ 
scribes  only  that  part  of  Gately's  iateMia 
which  forms  the  westing  siufue  cf  Ai 
Gately  packing. 

The  McLean  packing  wu  made  op  of  !■• 
parts,  one  consisting  of  yulcaaiiea  roMv 
and  the  other  of  corL    Of  ooans,  thi  fnA 
and  back  portions  of  this  iMU±iiig  oonld  Ml 
be  united  by  vulcanizatioiL  and  the  tm 
parts  were  secured  together  by  a  meCa]  Mfk 
which  was  wound  around  both  the  cork  mL 
the  mbber.    In  using  this  packing,  the 
strips   were  first  sabjected  to  wew. 
when  they  were  worn  through,  the  aA 
the  wear ;  and  when  thia  occurred  the  n 
backing  and  the  cork  wearing  portioi  w« 
no  longer  secured  the  one  to  the  other,  M 
became  sepante  and  independent  ptom  ii 
the  stuffing- box.    The  diaracter  of  the  w«h 
ing  surface  altered,  until  iuch  tins  ss  di 
two  parts  were  left  free  In  the  box.    WlB 
the  packing  was  removed  from  the  boi.  ft 
would  oome  out  in  two  pleoea.  the  nMff 
back  being  one  piece  and  the  oork  fnMdi 
other  piece.    This  packlns  doea  wA  Amt 
such  a  wearing  portion  as  Uw  Gatelj  pttt^ 
shows,  and  is  not  a  homomaNOiis  irtkh 
made  one  by  the  yalcaBlxatloB  ol  tht  |M  * 
together,  but  Is  a  oomDound  wtlclo.  lA 
up  of  two  pieces  ao  tied  or  secorad  loirii* 
that»  after  a  slight  amount  of  wear,  the  ftfB 
cease  to  perform  the  purpooea  for  which  ttV 
were  originally  Intendea.    The  GateW  ptffe* 
ing  la  made  at  the  beginning  and  sold  Mi* 
homogeneous  strip,  and  exista  aa  watdk  atf 
it  Is  rendered  uaeleaa  by  extrema  wtsr,  mL 
taken  from  the  stuffing-box :  and  evn  tf 
that  time  It  Is  still  a  unlt^  and  not  two  «f* 
arete  pieces  disconnected  from  earh  othir. 

The  Tuck  patent  of  1888  deacrlbia  cu«« 
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coated  with  rubber,  unTiilcaiiized.  which 
canvas  it  to  be  rolled  upoo  itaelf  and  used 
in  the  itufflDg-boz  in  connection  with  rigid 
irearing  sarfices,  the  object  of  the  canvas 
being  to  force  such  surfaces  into  contact  with 
the  piston-rod.  This  patent  does  not  show 
a  single  feature  of  the  GatelT  invention. 

The  Tuck  patent  of  1854  snows  nine  forms 
of  packing,  none  of  which  are  vulcanized. 
All  of  the  forms  consist  practically  of  a  rub- 
ber core  and  canvas  rolled  around  such  core. 
In  some  case?,  the  core  is  located  central Ij 
and  in  some  at  one  side  of  the  roll ;  but  in 
all  the  canvas  is  rolled  upon  itself  or  upon 
the  core,  and,  when  the  packing  is  in  use  and 
is  subjected  to  wear,  the  character  of  the  sur- 
face presented  to  the  moving  piston-rod  is 
oontinuallj  changing,  It  beuig  part  of  the 
time  a  ruboer  suiface  and  part  of  the  time  a 
canvas  surface. 

The  Tuck  patent  of  1805  shows  five  differ- 
ent forms  of  packing,  which  are,  in  sub- 
stance  copies  of  Ave  examples  shown  in  the 
Tuck  English  patent  of  1854.  There  is  no 
vulcanisation  referred  m>  in  this  patent  of 
1855,  and  the  wearing  surface  is  composed  of 
canvas  cut  on  the  bias,  and  rolled  around  the 
elastic  or  rubber  portion,  which  itself  is  sat- 
urated  with  rubber.  The  rubber  core  is  not 
insisted  upon  as  a  necessity ;  but  the  patent 
says  that  it  Is  used  at  times  for  the  purpose 
of  giving  greater  elasticity  to  the  packing. 
]  All  three  of  the  Tuck  patents  show  packing 
which  was  different  in  principle  from  the 
Oately  packing,  in  that  the  wearing  portion 
was  of  such  a  character  that  it  was  contin- 
ually changing  in  its  conditions  during  the 
wear  of  the  packing,  and  did  not,  like  the 
Oately  packing,  present  continuously  to  the 
piston-rod  a  surface  having  the  same  charac- 
teristics. In  the  Oately  packing,  the  wear- 
ing portion  of  it  is  not  formed  by  rolling 
canvas  either  upon  itself  or  upon  'a  rubber 
core,  but  is  formed  of  layers  of  canvas  secured 
to  themselves  and  to  the  rubber  backing  by 
Tulcanization.  In  fact,  the  Oately  packing 
ooald  not  be  made  if  it  were  imnossible  to 
TQlcaniM  rubber,  whereas  all  of  the  Tuck 
packings  aro  capable  of  being  made  inde- 
pendently of  vulcanisation,  their  structure 
being  such  that  canvas  is  used  as  a  binding 
or  cementing  means,  in  connection  with  any 
adhesive  compound  to  keep  the  packing  to- 
gether and  to  form  the  strips.  In  the  Oately 
packing  the  parU  aro  kept  together  and  in 
place  solely  by  reason  of  the  fact  that  the 
mbber  has  been  subjected  to  vulcanisation, 
thus  making  the  packing  a  homogeneous 
whole  and  not  a  strip  rolled  up  upon  itself 
and  thus  kept  together.  Thenfore,  none  of 
tbe  patents  introduced  by  the  defendants 
show  the  Oately  invention.  It  is  true  that 
McBumey  shows  a  part  of  the  combination 
or  article  patented  by  Oately,  and  McLean 
■bows  a  mober  backing :  but  the  invention 
of  Oately  was  new  and  patentable. 

As  to  the  other  evidence  and  exhibits  put 
in  by  the  defendants,  aone  of  them  show  a 


rubber  backing  of  puro  gum  and  a  front  wear- 
ing portion  unitea  by  vulcanisation  to  the 
back  portion,  so  as  to  produce  a  homogeneous 
article ;  but  they  all  show  something  which 
Oately  dispensed  with,  that  is,  an  elastic 
core  and  a  wrapping  of  fibrous  or  textile  ma- 
terial around  such  core.  Where  the  packinr 
has  a  covering  of  textile  material  wrapped 
around  the  elastic  portion  of  the  packing, 
the  wearing  surface  presented  to  the  piston- 
rod  cannot  continuously,  as  in  the  Ghitely 
packing,  be  identically  the  same  surface  in 
character,  nor  can  such  feature  exist,  unless 
Oatelv's  or  McBuroey's  wearing  portion  and 
the  elastic  backinr  are  united  as  a  homoge- 
neous wholv  •***  the  process  of  vulcanisa- 
tion. 

Within  the  requixvknents  of  AUantie  Wark$ 
V.  Bradf,  (107  U!  8.  Idd,  200  '27 :  488,  441J), 
we  think  taat  Oately  miide  a  substantial  ois* 
coveiT  or  invention,  whidi  added  to  our 
knowledge  and  made  a  step  in  advance  in  the 
useful  arts ;  that,  within  the  case  of  BcUutsr 
V.  BenMet  d  B.  Mhf.  Oo.  (118  U.  8.  50,  78 
[28:  901,  905]),  what  Oately  did  was  not 
merely  the  work  of  a  skilled  mechanic,  who 
applied  (mly  his  conmion  knowledge  and 
experience,  and  perceived  the  reason  of  the 
failure  of  McBumey 'specking,  and  supplied 
what  was  obviously  wanting;  and  that  the 
present  case  involves  not  simply  **  the  display 
of  the  expected  skill  of  the  calling,*  in  vol  v* 
ing  ''only  the  exeroise  of  the  ordinary  facul- 
ties of  reasoning  upon  the  materials  supplied 
by  a  special  knowledge,  and  the  facility  of 
manipulation  which  resulls  from  its  habitual 
and  intelligent  practice,**  but  shows  the  crea- 
tive work  of  the  inventive  faculty. 

The  defendants  made  two  forms  of  packinr, 
one  of  them  identically  the  packing  of  the 
Oately  patent ;  in  the  other,  a  little  over  one 
half  of  the  packing  was  constructed  identi- 
cally in  accordance  with  the  Oatelv  inven- 
tion, and  a  little  less  than  one  half  was  so 
constructed,  except  that  the  canvas  was  not 
cut  on  the  bias.  This  feature  made  the  pack- 
ing relatively  stiffer  and  injured  it,  and, 
even  as  it  was  made,  like  surfaces,  or  sur- 
faces of  the  same  character,  were  presented 
to  the  piston-rod  throughout  tbe  entire  wear 
of  the  packing  in  the  box. 

It  is  remarked  by  Jndif$  Nixon  in  his  opin- 
ion, as  a  fact  n<»t  to  be  overlooked  and  hav- 
ing much  weight  that  the  Oatelv  packing 
went  at  once  into  such  an  extensive  public 
use  as  almost  to  supersede  all  packings  made 
under  other  methods ;  and  that  that  fact  was 
pregnant  evidence  of  its  novelty,  value,  and 
usefulness,  {^mith  v.  Owfdveor  Dental  Fu/- 
eamU  Oa.  98  U.  8.  488,  495,  498  [28:  953, 
9541 :  Wa$t4r  Loam  Oo.  v.  HigginM,  105  U. 
8.  580,  501  [28:  1177,  1181]).  It  may  also 
be  added,  that  the  eridence  shows  that  the 
Oately  packing  was  put  upon  the  market  at 
a  price  from  15  to  20  per  cent  hir her  than 
the  old  packings,  althoo|^  it  cost  10  per  cent 
less  to  produce  it. 

Tht  dtem  ^  As  WrmU  Otmi  i$  ^(jlrm^ 
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SDWIN  8.  FOWLER  bt  al.,  Appti., 

V. 

SQUITABLB  TRUST  COMPANY. 
VQUITABLB  TRUST  COMPANY,  Appt., 

V, 

SDWIN  8.  FOWLER  bt  al. 

(Bee  8. 0.  B^porter*8  ed.  8M408.) 

Order  made  t^t&r  term  at  which  decree  woe  ren- 
dered'-bana  and  mortgage  in  Illinois  MpaNe 
cut  of  State,  when  not  ueurioue — taking  qf 
intereet  in  advanee-^payment  of  agenfe  com- 
mieeion,  when  makes  loan  tuuriove—JUinoie 
law  a$  to  amount  reeofierdtHe  on  an  usurious 
contraet—solicitor^s  fees  in  that  State  when 
not  payable  for  mortgage  sale, 

L  An  order  granttag  a  rehearing  at  a  term  guo- 
oeedlng  that  in  whtoh  the  deoree  was  rendered, 
entered  aa  of  the  term  In  which  the  decree  waa 
rendered,  will  be  iiresumed,  in  aid  of  jurisdiction, 
to  have  been  actually  made  at  that  term. 

S.  A  bond  and  mortgage  or  trust  deed  upon  land 
in  Illinois,  made  in  that  State  between  a  citisen 
thereof  and  a  corporation  of  another  State,  are 
not  usurious,  under  the  state  statutes  of  1857, 
upon  the  ground  that  the  rate  of  interest  reserved 
was  in  excess  of  that  allowed  by  the  law  of  the 
State  in  which  the  bond  was  made  payable. 

M,  In  Ullnois  the  mere  taking  of  interest  in  adyanoe 
does  not  render  a  loan  usurious. 

4  A  loan  made  by  the  lender*s  agent  in  Illinois,  by 
which  the  borrower  was  to  pay  such  agent  a  cer- 
taia  sum  for  his  commission  in  addition  to  the 
highest  legal  rate  of  interest,  is  usurious,  where 
there  was  a  previous  agreement  between  the  lend- 
er and  his  agent  that  the  latter  would  act  as  his 
agent  without  compensation  from  the  former, 
but  would  obtain  compensation  for  his  services 
aasnch  agent  by  way  of  commissions  exacted 
from  the  borrower. 

i.  In  Illinois  the  lender  can  only  recover  the  prin- 
cipal sum  loaned  on  an  usurious  contract;  the 
amount  retained  out  of  that  sum  for  interest  in 
advance,  and  all  other  payments  of  interest  are 
to  be  deducted  in  order  to  ascertain  the  amount 
which  the  lender  shall  recover;  sums  paid  by  the 
lender  for  insurance,  taxes  and  assessments  with 
interest  thereon,  may  also  be  recovered,  where 
the  mortgage  so  provides. 

C  Where  a  trust  deed  of  real  estate  provides  that 
In  case  of  a  sale  upon  advertisement,  commissions 
such  as  are  allowed  by  the  laws  of  Illinois  to  sher- 
ifflli  on  sale  of  real  estate  on  execution,  shall  be 
paid  out  of  the  proceeds,  such  provision  does  not 
authorise  the  payment  of  solicitor's  fees,  where  a 
suit  is  brought  for  foreclosure. 
[Nos.  82  and  83.1 

Argued  April  16, 17, 1891.      Added  OeL  26, 

1891. 

APPEALB  from  a  decree  of  the  Ciicait  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  niinois,  for  the  foreclosure  of  a  mort- 

NOTB.— Iiser  tool,  as  to  tisury,  see  noU  to  Slacum 
▼•  Pomery,  8:  SOSw 

Thatpwrehassof  cUMgaHon  at  Use  than  face  vdtue 
u  not  usury^  aee  note  to  Nichols  v.  Fearson,  8:  SSSB. 

Asto  new  securities  for  usurious  locm^when  vaUi^ 
see  note  to  Walker  v.  Bank  of  Washington,  U:  49L 

wMdetakmismiiistvai^datsdtn/beinaindudedina 
mmiom  sssurtti,  see  noCs  to  Newell  ▼.  Nixon,  1ft 
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gage  or  deed  of  trust  of  lands  in  IHinois  to  se- 
cure tiie  payment  of  bonds  payable  in  the  city 
of  New  York.  Betersei  ana  cause  remanded 
isith  directions  to  modify  ^  decree. 

See  same  case  below,  —  Fed.  Rep.  — , 

The  facts  are  stated  in  tbe  opinion. 

Mr.  WillUun  L.  Gromm*  for  Equitable 
Trust  Co.: 

When  there  are  two  conflicting  laws,  that 
win  be  accepted  which  will  best  sustain  an  ob- 
ligation. 

Wharton,  Br.  %  814. 

If  the  interest  allowed  b^  the  law  of  the 
place  of  performance  is  higher  than  that  per- 
mitted at  the  place  of  contract,  the  parties  maj 
stipulate  for  the  higher  interest  without  incur- 
ring the  penalties  of  usury. 

Andrews  v.  Pond,  88  (L  8. 18  Pet  77.  78  aO: 
66, 67);  Curtis  y.  LeaviU,  15  N.  T.  92;  Berrien 
▼.  Wright,  26  Barb.  218. 

The  converse  of  this  proposition  is  also  well 
settled.  If  the  rate  of  interest  be  higher  at  the 
place  of  the  contract  than  at  the  place  of  per- 
formance, the  parties  may  lawfully  contract  in 
that  case  also  fx>r  the  higher  rate. 

Depau  y.  Humphreys,  8  Mart.  (La.)  1;  Chap- 
man V.  Robertson,  6  Paige.  684.  8  L.  ed.  1183; 
Mix  y.  Madison  Ins.  Co.Xi  Ind.  117;  Corcoran 
y.  Potoers,  6  Ohio  St.  19;  Sntdder  y.  Union 
Nat.  Bank,  91  U.  8. 406  (28:  245);  Paneoast  r. 
Travelers  Ins.  Co.  79  Ind.  179;  Townsend  y. 
Biley,  46  N.  H.  800;  Peek  y.  Mayo,  14  Vt.  88; 
Fisher  y.  Ctis,  8  Chand.  88.  8  Pinn.  78:  yew- 
man  y.  Kershaw,  10  Wis.  883-840;  Wayne 
County  8av.  Bank  y.  Low,  81  N.  Y.  666.  87 
Am.  Rep.  588;  Thompson  y.  Edwards,  85  Ind. 
414;  Wharton,  Conflict  of  Laws,  g§  508-510; 
Arnold  y.  Potter,^  lo\9Sk,  194;  Fine  y.  Smith, 
1 1  Gray,  88;  BavJc  cf  (Georgia  y .  Lewin,  45  Barb. 
840;  Letyy.  Lecy,  78  Pa.  507.  21  Am.  Rep.  85; 
Fitch  y.  Remer,  1  Biss.  887;  Philadelphia  fjoan 
Co.  y.  Towner,  18  Conn.  249;  Rorer,  Interstate 
Law,  48;  Cromwell  y.  JSac  County,  96  U.  8.  63 
(24:  687) ;  Dugan  y.  Lewis,  12  L.  R  A.  98.  79 
Tex.  246. 

The  lex  loci  contractus  goyems  in  respect  of 
usury. 

BeWolfy.  Johnson,  28  U.  8.  10  Wheat  883 
(6:  847);  Andrews  v.  Pond,  38  U.  8.  18  Pet  78 
(10:  67);  CaU  y.  Palmer,  116  U.  8.  98(29:  559U 
Latrobe  y.  Uulbert,  6  Fed  Rep.  209. 

An  ayerment  or  plea  of  usury ,  must  be  preyed 
as  laid. 

Ewing  y.  Howard,  74  U.  8.  7  Wall.  499  (19: 
298);  Marvin  y.  Feeter,  8  Wend.  583;  Ifolden 
y.  Pollard.  4  Pick.  178;  Drake  y.  Watson,  4 
Day,  87;  Wilmot  v.  Monson,  A  Day,  Hi;  Brown 
y.  Scottish-American  Mortg.  Co.  110  III  285; 
KiWioU  y.  Wolf  108  111.  362;  Phillips  y.  Rob- 
erts. 90111.  492;  Tefford  y.  Oatreis,  182  HI  650; 
Beach  y.  Fulton  Bank,  8  Wend.  578;  Smitfi  y. 
Brush,  8  Johns.  84;  Vroom  y.  Ditmas,  4  Paige, 
582,  8  L.  ed.  549;  TaUy.  WeUinqs,  8T.  R.  581. 


Thai  (dlcina  iniereet  4n  adranu  is  not  usury, 
note  to  Fleckner  y.  Bank  of  United  States,  6: 681. 

.^f  to  utury  hy  notfofuiZ  hofilEC,  see  note  to  Farmers 
AIL  Nat  Bank  of  Buffalo  y.  Dearinff, »:  IM. 

Astowho  may  set  up:  vurchaser  of  equity  of  r^ 
demptUm,  etc,  see  note  to  De Wolf  y.  Johnson.  A:  SISL 

As  to  vkadeno  and  proof:  question  for  iury,  sea 
note  to  Levy  y*  Gadsby,  <;  404. 

As  to  acts  cf  lendir^sagent;  when  transaction  ms^ 
rious^  see  note  to  Osll  y.  Palmer,  18:  6B0. 
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To  ooDStitute  usury  within  the  prohibitions 
of  the  law.  there  must  be  an  intention  know- 
ingly to  contract  for  or  to  take  usurious  interest 

Bank  of  United  Statea  ▼.  Waggener,  84  U.  8. 
9  Pet.  8^  (0:  168):  Omaha  HoUl  Co,  ▼.  Wade, 
^  U.  8.  28  (24:  919);  Lhyd  y.  8eoU,  29  U.  8. 
4  Pet.  206  (7:  888). 

Deducting  interest  in  adyanoe  for  the  time 
the  loan  may  run  is  not  usurious. 

McUm  y.  Ware,  6  HI.  21;  Qoodrieh  y.  Bey- 
noldi,  81  111  490;  Manhattan  Co.  y.  Osgood,  15 
.Johna  162;  Ifew  Fork  F,  Ins.  Co.  r.  my,  2 
Cow.  678;  MitcheU  y.  iMman,  77  DL  625;  Mo- 
Ootem  y.  Union  Mut.  L.  In;  Co.  109  111.  161; 
Hoyt  y.  Pawtueket  8av.  2n$t  110  DL  890;  Brown 
y.  SeoUish-Ameriean  MorUf.  Co.  110  111.  286; 
4MJfUh  y.  Marine  Co.  62  IlL  180;  Commercial 
Bank  y.  JVo^an.  7  How.  (Mi88.)_687;  Fleekner 
y.  Bank  of  United  Statee,  21  U.  8.  8  Wheat. 
838(6:  681):  Thornton  y.  Bank  qf  Washington, 
28  U.  8.  8  Pet.  86  (7:  594). 

Brokers  negotiating  loans  of  other  people's 
money  may  charge  the  borrower  commissions 
without  thereby  making  a  loan  at  the  full  rate 
of  lesal  interest  usurious. 

Ballinger  y.  Bovrland,  87  HI.  618;  PhiUipe 
y.  BoberU,  90  111.  492;  Hof,t  y.  Patttucket  8av. 
Inet.  110  m.  894;  CaU  y.  Palmer,  116  U.  8.  98 
<29:  659);  Grant  y.  Phanix  L.  ln$.  Co.  121  U. 
8.  117  (80:  909);  Colehovr  y.  8taU  8av.  Inet.  90 
J\\.  152;  BoyUton  y.  Bain,  90  111.  288;  Condit 
y.  Baldwin,  21  N.  T.  219;  BeU  v.  Day,  82  N. 
y.  165;  Eetecee  y.  Piirdy.  66  N.  Y.  446;  Guard- 
ian Mut,  L.  Ine.  Co.  y.  Eaehaw,  66  N.  T.  644; 
McGovem  y.  £^nk?7»  J/tt^  Z.  /n«.  09.  109  111. 
161;  Brown  y.  Seottieh-Ameriean  Mortg.  Co.  WO 
IlL  285;  Cox  v.  Maeeaehueette  Mut  L,  Ine.  Co. 
118  m.  882;  Halderman  y.  M'eeaehueetU  Mut. 
L.  Ine.  Co.  8  West  Rep.  635,  120  HI.  890; 
Eyan  y.  Sanford,  188  111.  291. 

Meeere.  Robert  6«  Ins^rsoll  and  Wil- 
liam Ritchie*  for  the  Fowlers: 

A  security  intended  for  negotiation  and  use, 
as  such,  at  a  certain  place  should  be  goyemed 
by  the  laws  of  that  place. 

Dickinson  y.  Edwarde,  77  N.  Y.  578;  Wayne 
County  8av,  Bank  y.  Low,  81  N.  Y.  666;  Mer- 
€hante  JNat.  Bank  of  8t.  Paul  y.  Southwiek,  67 
How.  Pr.  828;  Tilden  y.  Blair,  88  U.  8.  21 
Wall.  241  (22:  682);  Gay  r.  Bainey,  89  HI.  225; 
Weetem  Tranep.  d  Coal  Co.  y.  Kilderhouee,  87 
N.  Y.  480;  De  Wolf  y.  Johnson,  28  U.  8.  10 
Wheat.  888  (6:  848);  MiUiken  y.  Pratt,  125 
^ass  874;  Hyde  y.  Goodnow,  8  N.  Y.  267; 
WiUi'ams  y.  Fitzhugh,  87  N.  Y.  444;  Stapktan 
y.  Conttay,  1  Yes.  8r.  427;  Loekwood  y.  Mitch- 
^U^  7  Ohio  8t  405. 

Usury  consists  not  only  in  a  profit  made  by 
the  lender,  but  also  in  a  loss  imposed  on  the 
necessities  of  the  borrower,  whateyer  form, 
shape  or  disguise  it  may  assume. 

United  States  Bank  y.  Owens,  27  U.  8.  2  Pet. 
627.  (7:  608);  Claguev.  Creditors,  2  La.  114; 
Sherman  y.  Gassett,  9  IlL  524;  McAUistefs 
App.  69  Pa,  207.  < 

In  1601,  in  the  opinion  or  all  |he  judges  of 
England,  an  agreement  made  at  the  time  of  the 
inception  of  the  loan,  to  take  any  of  the  inter- 
est in  adyanoe,  constituted  usury. 

Barnes  y.  Worlieh,  Oro.  Jac.  26. 

The  common  law  of  England  rules  in  nil- 
oois. 

Thompson  t.  WeOer,  86  HI.  198.  199;  Munn 

t41  U.  8. 


y.  lUinois,  94  U.  8. 108(24:  94);  Bank  qf  UUca 
y.  Bmalley,  2  Cow.  769. 

This  priyilege  of  deducting  the  interest  by 
way  of  discount  is  confined  to  bankers. 

Fleekner  y.  Bank  of  United  States,  21  U.  8. 
8  Wheat.  888  (6:  681);  Thornton  y.  Bank  nf 
Washington,  28  U.  a  8  Pet.  86  (7:  69^;  Man- 
hattan Co.  y.  Osgood.  16  Johns.  168;  aogan  y. 
HensUw,  22  Ark.  414:  Jfors^  y.  Martindale,  8 
Bos.  &  P.  168;  Byles.  Bills.  (7th  ed.)  816;  2 
Parsons,  Notes  &  B.  421,  422;  Eelley,  Usury, 
41,  48;  Ifew  York  F.  Ins.  Co.  y.  Ely,  2  Cow. 
678. 

In  the  absence  of  eyidence  to  the  contrary,  it 
must  be  necessarily  presumed  that  the  company 
contemplated  and  intended  that  Johnston 
should  be  paid,  and  that  he  should  be  paid  by 
the  borrower. 

Valilberg  y.  Keaton,  61  Ark.  645;  Thompson 
y.  Ingram,  61  Ark.  646;  Payne  y.  Neweomh, 
100  III.  620.  621;  Hoyt  v.  Pawtucket  Sat.  Inet. 
110  ni.  894. 

This  company  has  accepted  the  seryices  of 
Johnston  in  makine  these  loans,  and  all  the 
benefits  thereof,  and  has  knowinely  allowed 
the  borrower  to  pay  for  such  services.  Such 
pay  then  went  into  the  company's  pocket 

Avery  y.  Oreigh,  85  Minn.  456;  Austin  y. 
Harrington,  28  Vt  180. 

The  court  below  should  have  deducted  from 
the  principal  sum  actually  received  by  the  dc- 
fenoantaA  amounts  which  they  paid  on  ac- 
count of  interest 

Fanning  v.  Dunham,  5  Johns.  Ch.  141, 1  L. 
ed.  1086;  Snyder  y.  Griswold,  87  Bl.  228;  Clark 
y.  Finlon,  90  111.  248;  Kuhner  y.  Butler,  11 
Iowa,  420;  Union  Bank  of  MassiUon  y.  Bell,  14 
Ohio  8t  218;  MitcheU  v.  Lyman,  77  DL  680. 

The  court  below  ought,  under  the  statutes  of 
Illinois,  to  have  dedu<Sed  all  interest  payments 
from  the  principal  sum. 

Mitchell  y.  Lyman,  77  111.  680;  Driseoll  y 
Tannoek,  76  IlL  156;  Leonard  y.  Patton,  106 
BL  108;  Beinbacky.  Orabtree,Tl  III  182;  Ma^ 
y.  I  Xircom,  86  111.  618;  Peddieordy.  Connard, 
85  111.  102;  Harris  y.  Dressier,  8  West  Rep. 
875, 119  BL  467. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court : 

By  deed,  bearing  date  November  1st,  1878 
and  acknowledged  and  filed  for  record  Feb- 
ruary 28d,  1874,  Edwin  8.  Fowler— his  wife, 
Soppie  Fowler,  uniting  with  him— conveyed 
to  Jonathan  Edwards,  in  fee  simple,  certain 
real  estate  in  the  city  of  Springfield,  Illi- 
nois, in  trust  to  secure  the  payment  of  the 
principal  and  interest  of  nine  bonds,  of  one 
thousand  dollars  each,  executed  by  Fowler 
to  the  Equitable  Trust  Company,  a  Connect i  • 
cut  corporation,  and  payable,  principal  and 
interest,  at  its  office  in  the  city  of  New  York  ; 
the  principal,  five  years  after  date,  and  tho 
interest,  semi-annually,  at  the  rate  of  seven 
per  cent  per  annum. 

The  deed  recited  that  the  bonds  were  ffiven 
to  secure  a  loan  of  nine  thousand  dollars, 
payable  fiye  years  after  date  thereof,  with  in- 
terest at  ten  per  cent  per  annum,  of  which 
seven  pef  rent  per  annum  was  secured  by  the 
deed  of  trust,  and  was  to  be  paid  as  in  the 
bond  provided,  and  the  balance,  to  wit,  three 
per  cent  per  anntun,  was  ** disooonted, **  nni 
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jaid  at  Uie  time  of  the  execution  of  the  deed. 
In  case  of  default  in  paying  the  principal  or 
interest  as  each  matured,  or  of  failure  to  keep 
and  perform  the  covenants  of  the  deed  or  any 
of  them,  the  trustee  was  authorized  to  self, 
at  public  auction,  after  advertisement,  to 
the  highest  bidder  for  cash,  and  with  or  with- 
out previous  entry  upon  the  premises,  the 
right  and  equity  of  redemption  of  the  grant- 
ors, and  out  of  the  proceeds  of  sale  to  pay 
the  costs,  charges,  ana  expenses  of  the  adver- 
tisement, sale,  and  conveyance,  *'includin&; 
commissions  such  as  are,  at  the  time  of  such 
tale,  allowed  by  the  laws  of  Illinois  to  sher- 
iHs  on  sale  of  real  estate  on  execution,"  all 
sums  paid  by  the  trustee  for  insurance  and 
taxes,  with  ten  per  cent  interest  thereon  from 
time  of  payment,  the  principal  and  the  ac- 
crued interest  remaining  unpaid  at  the  time 
of  sale,  and  to  Fowler  sny  balance  remaining. 

The  present  suit  was  brought,  October  26tb, 
1882,  to  foreclose  the  defendants*  right  and 
equity  of  r^emption,  and  for  a  sale  of  the 
mortgaged  property  to  raise  such  sum  as 
miffht  be  due  the  mortgagee. 

Fowler,  by  his  answer,  put  the  plaintiff 
upon  proof  of  the  averments  of  the  bill,  and 
made  defense  upon  several  grounds.  But 
£3871  ^®  original  answer  is  important  only  as  al- 
leging that  the  loan  was  usurious  and  was 
consummated  in  the  manner  it  was  with  in- 
tent to  evade  the  statutes  of  Illinois  relat- 
ing to  interest. 

The  plaintiff  filed  a  general  replication ; 
and  subsequently,  the  defendants,  by  lea^e 
of  the  court,  amended  their  answer,  stating 
more  fully  the  grounds  upon  which  they 
based  the  defense  of  usury.  They  also  al- 
leged that  the  contract  of  loan  was  and  is  a 
New  York  contract,  and  that  by  the  statutes 
of  that  State  it  was  usurious,  in  that  the  in- 
terest contracted  to  be  received  by  the  plain- 
tiff, having  regard  to  the  amount  actually 
advanced  by  it,  was  in  excess  of  seven  per 
cent  per  annum,  the  rate  established  by  the 
laws  of  New  York.  Of  those  statutes  they 
claimed  the  benefit. 

By  a  decree  passed  October  20th,  1884,  the 
eourt  below  found  the  amount  due  from 
Fowler  to  be  only  $2,980.67  on  the  bonds, 
and  t270.94,  insurance  and  taxes  paid  bv 
the  plaintiff  with  interest  thereon ;  in  all, 
$8,251.61.  At  the  foot  of  that  decree  were 
these  orders : 

''And  thereupon  the  complainant  entered 
its  motion  for  a  rehearing  before  a  full  bench. 

''Whereupon,  on  said  20Ui  drvof  October, 
of  the  year  last  aforesaid,  [1884]  came  the 
complainant,  by  its  solicitor,  and  filed  in 
the  clerk's  office  of  said  court  its  motion  and 
petition  for  a  rehearing  in  this  cause,  which 
motion  and  petition  are  as  follows, "etc. 

Following  the  above,  In  the  transcript,  are 
the  written  motion  and  petition  for  rehearing. 

On  the  8th  of  June,  1885,  the  succeeding 
term,  the  cause  was  set  for  hearing  on  the 
29th  of  that  month  before  what  is  called  a 
full  bench.  Then  appears  an  order,  under 
date  of  June  80th,  Im,  entered  as  of  Octo- 
ber 81st,  1884,  granting  the  rehearing  asked. 
To  that  order  tSs  defendants  excepted. 

By  the  final  decree  of  January  11th,  1887, 
the  sum  of  $8,160.79  was  adjudged  to  be  due 
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the  Trust  Company,  of  which  87,809.69 
found  to  be  the  sum  actually  advanced  by  U 
to  Fowler,  and  $341.10  was  the  amount  of 
insurance  and  taxes  on  the  property  paid  bj 
the  company,  with  interest  on  ^tch  sum, 
from  date  ol^  the  decree,  at  the  rate  of  six 
per  cent  per  annum.  The  mortgaged  prop- 
erty was  ordered  to  be  sold  to  raise  the  above 
Aggregate  amount  found  to  be  due,  with  so^ 
interest  and  the  costs  of  the  suit.  From  tbMt 
decree  each  party  has  prosecuted  an  appeal  ; 
the  defendants  insisting  that  no  decree,  for 
an^  amount,  should  have  gone  s gainst  them, 
while  the  plaintiff  insists  thaf  the  decree 
should  have  been  for  a  larger  amount. 

1.  The  appellant  Fowler  contends  that  as  DO 
order  was  made  at  the  *;erm  when  the  first  de- 
cree was  entered  contiuuinf?  until  the  succeed- 
ing term  the  motion  and  petition  for  rehear- 
ing, the  decree  of  October  20th,  1884,  became 
final,  and,  consequently,  the  order  at  the  June 
Term,  1885,  entered  as  of  October  ftlst,  1884, 
which  granted  a  rehearing,  as  well  as  the  de- 
cree of  January  11th,  1887,  are  to  be  treated  as 
improvidently  made,  or  as  nullities.  We  do 
not  concur  in  this  view.  It  is  not  disputed 
that  if,  in  October,  1884,  a  rehearing  was 
granted  and  the  clerk  omitted  to  enter  an 
order  to  that  effect,  it  would  have  been  with- 
in the  power  of  the  court,  at  the  succeeding 
term,  by  an  order  nunc  pro  tune,  to  make  the 
record  speak  the  truth.  But  as  the  order 
granting  a  rehearing  was  entered  under  date 
of  October  81st,  18S4,  the  presumption  must 
be  indulged,  in  support  of  the  action  of  a 
court  having  jurisdiction  of  the  parties  and 
the  subject-matter — nothing  to  the  contrary 
affirmatively  appearing — that  the  facts  existea 
which  justified  its  action;  and,  thoiefore, 
that  the  court  granted  the  application  for  a 
rehearing  at  the  term  at  which  the  first  decree 
was  rendered.  Stockton  v.  Bishop,  45  U.  8. 
4  How.  155,  167  [11 :  918,  928]  ;  Towmend 
V.  Jemison,  48  U.  B.  7  How.  706.  718  [12  : 
880,  885].  Besides,  the  exception  taken  by 
the  defendants  to  the  proceedings  of  June 
80th,  1885,  was  not,  in  terms,  that  the  cider, 
then  formally  made,  was  directed  to  be  en- 
tered as  of  October  81st,  1884,  but  that  it 
sTsuted  a  rehearing.  If  they  intended  to 
deny  that  the  rehwing  had  been,  in  fact, 
ordered  at  the  previous  term  of  the  ooort, 
the  point  shoula  have  been  distinctly  made 
upon  the  record. 

2.  The  appellants  Fowler  and  wife  also 
contend  that  the  contract  of  loan  was  a  New 
York  contract,  and  void  under  the  laws  of 
that  State ;  and  that  neither  the  debt  thna 
created,  nor  the  mortgage  given  to  secure  the 
bonds,  can  be  recogni^,  nor  any  recovery 
thereon  had,  in  Illinois  or  elsewhere,  for 
principal  or  interest.  This  contentioo  reita 
upon  the  statute  of  New  York,  in  force  when 
the  debt  was  created,  providing  that  all 
bonds,  bills,  notes,  assurances,  conveyaBoea, 
and  all  other  contracts  or  securities  whatso- 
ever, whereupon  or  whereby  there  shall  be 
reserved  or  taken,  or  secured,  or  agreed  to 
be  reserved  or  taken,  any  greater  sum  or 
greater  value,  for  the  loan  or  forbeaimooe  of 
any  money,  goods,  or  things  In  actios,  thao 
at  the  rate  of  seven  per  cent  per  aanom,  shall 
be  void.    1  Rev.  Sut.  N.  Y.,  part  8,  chap. 
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4,  title  8,  S  5;  toI.  2  (6th  ed.)  1164-1106. 
Ite  sa^cgestion  that  by  the  contract  of  loan 
t  nle  of  interest  was  reserved  in  excess  of 
Ifcit  allowed  by  the  laws  of  New  York,  is 
Ived  upon  the  ground  that,  although  the 
londs  in  suit  call  only  for  seven  per  cent 
blereet,  a  much  larger  rate  was,  in  fact,  ex- 
Mtod  aiad  secured  by  the  company,  taking 
talo  consideration  the  amount  of  the  loan, 
■d  the  sum  actually  received,  under  the 
HBtrsct. 

By  the  thirteenth  section  of  a  statute  of 
Illinois,  in  force  on  and  after  February  12th, 
18B7,  entitled  ''An  Act  to  Amend  the  Inter- 
■t  Laws  of  this  State, "  it  was  provided : 
'IHiere  any  contract  or  loan  shall  be  made 
lithis  State,  or  between  citizens  of  this  State 
wl  any  other  State  or  country,  bearing  in- 
Imit  at  any  rate  which  was  or  shall  be  law- 
tal  tocordine  to  any  law  of  the  State  of  Illi- 
iris,  it  shall  and  may  be  lawful  to  make 
ks  amount  of  principal  and  interest  of  such 
nrtnct  or  loan  payable  in  any  other  State 
wTvritOTj  of  the  United  States,  or  in  the 
ritjr  of  London,  England ;  and  in  all  such 
■MS  iuch  contract  or  loan  shall  be  deemed 
md  considered  as  governed  by  the  laws  of 
ks  State  of  Illinois,  and  shall  not  be  affected 
j^  tiie  laws  of  the  State  or  country  where 
m  maoe  shall  be  made  payable."  Qross' 
pL  m.  1869,  p.  871,  chap.  54,  §  18. 

And  by  another  Act,  in  force  on  and  after 
hfamary  16th,  1857,  entitled  ''An  Act  for 
"  I  Bnoouragement  and  Security  of  Loans  of 
r,*  it  was  provided:    **§  14.     It  shall 

lawful  for  any  person  or  corporation  bor- 
ing money  in  this  State,  to  make  notes, 
bills,  drafts,  acceptances,  mortgages, 

otber  securities,  for  the  payment  of  prin- 
ipti  or  interest,  at  the  rates  authorized  by 
is  laws  of  this  State,  payable  at  any  place 
line  the  parties  may  agree ;  although  the 
hnl  imte  of  interest  in  such  place  may  be 

Bttum  in  this  State ;  and  such  notes,  bonds, 
1^  drafts,  acceptances,  mortgages,  or  other 
iSviUes  shall  not  be  regarded  or  held  to  be 
IIBions  nor  shall  any  securities  taken  for 
iiinme  or  upon  such  loans,  be  invalidated 
h  omsequence  of  the  rate  of  interest  of  the 
IMb,.  kingdom,  or  country  where  the  paper 
kutde  payable  being  less  than  in  this  State, 
ivof  any  usury  or  penal  law  therein. 
1 15.  No  plea  of  usury  nor  defense  founded 
I  an  allegation  of  usury  shall  be  sustained 
ooort  in  l^is  State,  nor  shall  any 
Ity  be  held  invalid  on  an  allegation  of 
iritore  the  rate  of  interest  reserved, 
ited,  or  taken  does  not  exceed  that 
by  the  laws  of  this  State,  in  conse- 
or  such  security  being  payable  in  a 
kingdom  or  country  where  such  rate  of 
is  allowxl. 
li.  It  shall  be  lawful  for  all  parties 
money  in  this  State,  to  take,  reserve 
It  interest  upon  any  note,  bond, 
drafts  acceptance,  or  other  commercial 
%  mortgas^e,  or  other  security,  at  any 
wUiorizecr  by  the  laws  of  this  State, 
lor  audi  paper  or  securities  for  principal 
lanal  be  payable  in  this  State,  or  in 
liber  State,  kingdom,  or  country,  with- 
igaid  to  the  laws  of  any  other  State, 
can,  or  country;  and  all  such  notes, 
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bonds,  bills,  drafts,  acceptances,  or  other 
commercial  paper,  mortgages,  or  other  secur- 
ity, shall  be  held  valid  In  this  State,  whether 
the  parties  to  the  same  reside  in  this  State 
or  elsewhere."  Gross*  Stat.  1869,  p.  872, 
chap.  54. 

These  statutory  provisions  were  in  force  at 
the  time  of  the  contract  of  loan  involved  in 
this  case.  And  although  the  above  acts  of 
February  12th,  1857  andFebruaiy  16th,  1857 
were  repealed  by  the  Act  approved  March 
31st,  1874,  in  force  July  1st,  1874,  they  re- 
mained in  full  force  and  effect  as  to  rights  ac- 
auired  or  causes  of  action  existing  under 
lem,  and  before  the  repealing  act  went  into 
operation.  Rev.  Stat.  1874,  pp.  1012,  1028, 
1046,  chap.  181,  §  5,  paragraphs  297  and  299, 
and  §  6.  And  by  the  Act  approved  March 
25th,  1874,  in  force  July  1st,  1874,  entitled 
''An  Act  to  Revise  the  Law  in  Relation  to 
the  Rate  of  Interest,"  this  provision  of  former 
acts  was  re-enacted  and  reserved:  ''When 
any  bond,  bill,  draft,  acceptance,  mortgage 
or  other  contract  shall  have  been  or  shafl  be 
made  in  this  State,  or  between  citizens  of 
this  State,  or  a  citizen  of  this  State  and  any 
other  State,  Territory,  or  country,  bearing 
interest  at  a  rate  lawful  by  the  laws  of  this 
State,  may  be  made  payable  in  any  other 
State,  Territory,  or  country,  such  contracts 
shall  be  governed  by  the  laws  of  this  State. " 
Rev.  Stat.  111.  1874,  615,  chap.  74,  §  8. 

The  contract  of  loan  in  question  having 
been  made  between  a  citizen  of  Illinois  and 
a  corporation  of  another  State,  and  the  bonds 
have  been  executed  in  Illinois  and  secured 
by  mortgage  upon  real  estate  there  situated, 
the  defense  of  usury,  in  a  court  of  the  United 
States  sitting  in  and  administering  the  laws 
of  Illinois,  cannot  be  sustained  upon  the 
ground  simply  that  the  rate  of  interest,  ex- 
acted or  reserved,  was  in  excess  of  that  al- 
lowed by  the  law  of  the  State  in  which  the 
bonds  are  made  payable. 

8.  We  come  now  to  consider  whether,  ac- 
cording to  the  law  of  Illinois,  there  was 
usury  In  this  loan. 

The  statutes  of  Illinois,  in  force  when  this 
loan  was  made,  fixed  six  per  cent  per  annum 
as  the  rate  of  interest  upon  the  loan  or  for- 
bearance of  any  money,  goods,  or  things  in 
action,  with  liberty  to  parties  to  stipulate  or 
agree  that  ten  per  cent  per  annum  be  taken 
and  paid.  But  it  was  provided  that  if  any 
person  or  corporation  in  that  State  should 
contract  to  receive  a  greater  rate  of  interest 
or  discount  than  ten  per  cent  upon  any  con- 
tract, verbal  or  written,  such  person  or  cor- 
poration should  forfeit  the  whole  of  the 
interest  contracted  to  be  received,  and  should 
be  entitled  only  to  recover  the  principal  sum 
due  to  such  person  or  corporation.  Gross' 
Stat.  111.  1869  (2d  ed.)  pp.  270-271,  chap. 
54;   Rev.  Stat.  111.  1874,  p.   614,  chap.  74. 

The  contract  was  for  a  loan  to  Fowler  of 
$9,000,  at  ten  per  cent  interest  per  annum. 
Seven  per  cent  of  the  interest  was  evidenced 
by  coupons  attached  to  the  nine  bonds  of 
$1,000  each,  and  were  secured  with  the  bonds 
by  the  deed  of  trust.  The  remaining  three 
per  cent,  according  to  the  testimony  oi  Jc^in- 
ston,  the  company  wsi  local  agent  at  Springfield 
through  whom  the  loan  was  made,  waa^dis- 
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counted"  at  the  time  the  loan  was  finally 
negotiated.  The  amount  received  by  Fowler 
in  cash  from  the  company  was  $7, 809. 69.  It 
was  paid  by  a  draft  of  Johnston  on  the  com- 
pany in  fovor  of  Fowler  of  date  February 
§8d.  1874. 

In  addition  to  the  interest  exacted  for  the 
loan.  Fowler  paid  Johnston,  as  his  commis- 
sions, the  sum  of  $100.  In  reference  to  these 
commissions,  and  the  relations  held  by  him 
with  the  Trust  Company,  Johnston  testified  : 
''I  had  an  agreement  with  the  defendant  that 
upon  the  completion  of  this  loan  that  he  was 
to  pay  me  a  commission  of  one  hundred  dol- 
lars. After  the  loan  was  completed  and  after 
the  draft  exhibited  had  been  delivered  to  the 
CM8]  defendant,  he  paid  me  this  one  hundred  dol- 
lars. The  draft  for  $7,809.69  exhibited 
herein  was  for  the  full  value  of  this  $9,000 
loan  on  the  day  it  was  negotiated  and  closed, 
as  before  stated  and  shown,  and  no  deduction 
from  said  full  value  of  this  loan  on  that  day 
was  made  by  me  on  account  of  my  said 
commission  or  on  any  other  account  what- 
ever. The  agreement  under  which  this  com- 
mission was  paid  me  b^  the  defendant  was 
unknown  to  the  complainant,  and  no  part  of 
said  $100  belonged  to  or  was  paid  to  the 
complainant.  The  expense  of  the  abstract 
of  title  furnished  by  the  defendant,  and  the 
acknowledfiring  and  recording  of  the  trust 
deed  was,  of  course,  paid  by  the  defendant, 
but  no  deduction  on  account  therefor  was 
made  from  the  present  value  of  this  loan  on 
the  day  named.  ...  In  the  negotiation 
of  this  loan,  from  its  inception  to  its  comple- 
tion, I  acted  as  the  medium  of  communica- 
tion between  the  complainant  and  the  de- 
fendant. I  was  not  authorized,  neither  did 
I  attempt,  to  accept  or  reject  the  defendant*s 
application  for  this  loan — I  did,  however, 
recommend  its  acceptance  by  the  complain- 
ant— nor  did  I  pass  on  the  question  of  title 
to  the  real  estate,  all  these  matters  having 
been  submitted  to  and  decided  by  the  com- 

ftlainant  in  New  York,  nor  for  what  I  did 
n  connection  with  this  loan  was  I  paid  by 
the  complainant  anything,  nor  was  I  author- 
ized by  the  complainant  to  do  anything  in 
connection  with  this  loan  more  than  i  did 
and  as  I  have  shown.  * 

On  cross-examination  Johnston  said :  "This 
was  the  first  loan  I  made  for  complainant. 
Afterwards  I  made  other  loans,  not  only  to 
these  parties,  but  to  others.  1  had  an  under' 
standing  toith  the  complainant  company  a  ihort 
time  hefnrt  this  loan  toas  made.  This  Joan  and 
all  other  loans  I  made  were  in  pursuance  of  this 
understanding.  The  complainant  furnished 
me  with  the  blank  'Exhibit  F'  [the  appli- 
cation for  the  loan]  in  this  case  and  blank 
'Exhibit  D'  [the  report  of  the  loan  as  nego- 
tiated with  the  borrower]  and  gave  me  in- 
structions as  to  how  they  snould  be  filled  up, 
which  I  accordingly  followed  in  filling  up 
such  blanks.  When  I  procured  an  applica- 
tion in  this  way  I  forwarded  the  same  to  the 
company  for  their  consideration,  acceptance, 
or  rejection.  In  my  indorsement  on  this  ap- 
(S99]  plication  recommending  the  loan,  in  sign- 
ing my  name  as  agent,  i  underatood  myself 
as  agent  of  the  company  in  this  matter,  Com- 
Dlainant  acted  through  me  in  making  this 
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loan.  In  my  arrangement  with  complainant 
for  making  these  loans  it  was  the  understanding 
that  complainant  was  to  pay  me  nothing  what- 
ever for  my  services,  and  that  I  was  to  procure 
whatever  pay  I  had  from  the  borrower," 

In  reference  to  Johnston's  agency  for  the 
Trust  Company,  it  further  appeara  that  be- 
fore this  loan  was  made,  one  Kockwell,  an 
officer  or  agent  of  the  Trust  Company,  went 
to  Springfield,  Illinois,  to  get  someone  to 
act  as  its  agent  at  that  place.  He  asked 
Fowler  to  suggest  someone  to  loan  money 
for  the  company  on  real  estate.  Fowler  rec- 
ommended Johnston,  who,  upon  being  in- 
Uoduced  to  Rockwell  by  Fowler,  was  ap- 
pointed. To  the  written  application  for  the 
loan,  the  following  was  appended :  "I  have 
examined  the  within  application,  believe  the 
statements  to  be  correct,  and  recommend  a 
loan  to  applicant  of  $10,000  on  the  security 
offered.     K.  P.  Johnston,  Agent.** 

The  bonds  having  been  executed  by  Fowler, 
they  were  transmitted  by  Johnston  to  the  com- 
pany, at  their  New  York  office,  in  a  commu- 
nication headed  **  Agency  of  Equitable  Trust 
Company,  Springfield,  Ills.,  Feb.  2dd, 
1874;^  and  signed  by  him  as  ^^Affent." 

It  is  to  be  observed  that  out  of  tbe  princl- 
al  sum  loaned  the  Trust  Company  retained, 
y  way  of  discount,  what  was  claimed  to  be 
the  present  value  of  such  amount  as  would 
pay,  in  advance,  three  per  cent  of  tbe  stipu- 
lated interest  for  the  whole  period  of  the 
loan,  five  yeare.  In  view  of  this  feature  in 
the  case  there  was  much  discussion  at  the  bar 
as  to  whether  it  was  permissible,  in  Illinois, 
for  the  lender  to  exact  and  receive  interest 
in  advance  upon  a  loan  made  at  the  highest 
rate  allowed  by  its  laws.  In  view  of  num- 
erous decisions  of  the  Supreme  Court  of  that 
State,  it  is  not  necessary  to  examine  this 
Question  upon  principle ;  for  it  is  the  settled 
doctxine  of  that  court  that  tbe  mere  taking 
of  interest  in  advance  does  not  bring  a  loan 
within  the  prohibition  of  usury.  In  Goodri^ 
V.  Reynolds,  81  Dl.  490,  498,  it  was  said : 
"The  remaining  plea  sets  up  usury  in  this, 
that  the  interest  was  made  payable  semi-an- 
nually. It  has  long  been  settled,  such  reser- 
vation is  not  usurious.  The  whole  interest 
may  be  lawfully  reserved  in  advance."  Mc- 
OiUY,  Ware,  5  HI.  21,  28;  MiteheUy.  Lyman, 
77  111.  525,  529,  580 ;  Brown  v.  Scottish  AnusH- 
can  Mortg,  Co.  110  HI.  236,  289;  Hout  ▼. 
Pawtudcet  Sav.  Imt.  110  111.  890.  894;  Ti^ord 
V.  Oarrels,  182  111.  550,  554. 

Whether  that  doctrine  would  apply  when 
the  loan  was  for  such  period  that  Uie  exaction 
by  the  lender  of  interest  in  advance  would, 
at  the  outset,  absorb  so  much  of  the  princi 
pal  as  to  leave  the  borrower  very  little  of 
the  amount  agreed  to  be  loaned  to  him,  we 
need  not  say.  The  present  case  does  not  re- 
quire any  expression  of  opinion  upon  such 
a  point,  for  the  interest  reserved  in  advance 
on  the  loan  to  Fowler  was  only  of  three  per 
cent  out  of  ten  per  cent,  and  a  reservation  to 
that  extent,  it  would  seem,  is  protected  bj 
the  decisions  of  the  state  court.  The  defend 
of  usury,  so  far  as  it  rests  upon  the  fact  that 
three  per  cent  of  the  stipulated  interest  was 
taken  in  advance  by  the  lender,  must,  tber^ 
fore,  be  overruled. 
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Butt  in  view  of  other  decisions  of  the  Su- 
■nme  Court  of  Illinois,  must  not  that  de- 
nnoe  he  Bustained,  in  respect  to  this  loan, 
ipoo  the  uround  that  the  borrower  was  in  ef - 
Gwt  requived,  as  a  condition  of  the  loan,  and, 
[n  addition  to  the  highest  legal  rate  of  in- 
neat,  to  paj  $100,  under  the  guise  of  com- 
niasions,  to  the  lender's  agent  for  procur- 
ing the  loan?  It  is  not  the  case  simply  of 
rSorrower  employing  a  broker — who  has  no 
iguUur  or  eatablished  connection  with  the 
Inder  as  agent,  and  no  arrangement  with  the 
Inder  in  respect  to  compensation  for  his  ser- 
rieea  to  effect  a  loan,  and  agreeing  to  pay 
Urn  commissions.  With  the  agreements  of 
fee  latter  kind  the  courts  have  no  concern, 
nd  they  are  not  permitted  to  affect  the  rights 
Dt  the  lender,  where  he  does  nothing  more 
Ihan  lend  his  money  at  such  rate  of  interest 
IS  the  statute  permits.  Such  is  the  rule  in 
niinois.  Hayt  ▼.  Pawiucket  8(M),  Inst.  110 
ni.  890,  894 ;  Tdif&rd  v.  Qarreln,  182  U.  S. 
no,  554 ;  Sanfard  v.  Kane,  188  111.  199,  205, 
8L.  a  A.  724. 

These  authorities,  however,  have  no  appli- 
Cition  to  the  case  before  us.    The  Trust  Com- 

GiVLj  established  an  agency  at  Springfield, 
linois,  for  the  purpose  of  securing  loans 
apon  real  estate,  and  to  that  end  constituted 
Johnston  as  its  af  cnt.    It  made  him  a  medium 
e(  communication  between  it  and  those  in 
tbat  locality   vho  might  wish  to  borrow 
Money.     It  supplied  him  with  the  necessary 
Uank  forms,  and  expected  him  to  make  a 
tepnrt  as  to  the  sufficiency  of  the  security 
weied.    Of  course  it  knew  that  no  one  would 
ngularly  perfprm  the  duties  of  such  a  ppsi- 
tMo  without  reasonable  compensation.    That 
tte  agent  might  receive  such  compensation, 
the  company  came  to  an  understanding  with 
Um  at  the  outset  that  he  must  make  the  bor- 
vowor  pay  for  his  services.    With  such  an 
anangement  between  it  and  its  agent,  tlie 
eompany  need  not  be  informed  in  any  parti c- 
ilar  case  of  the  amount  the  latter  would 
€iact  from  tiie  borrower  as  compensation  for 
effecting  a  loan.    But  it  must  be  held  to 
hsve  known  that  the  agent  would  not  devote 
Ui  energies  and  time  to  its  business  gratui- 
tously, and  would  not  forward  to  it  an  appli- 
«itioD  for  a  loan,  unless  the  borrower  agreed 
to  compensate  him  for  his  services.    The  ser- 
vices performed  by  Johnston,  as  its  regular 
local  affent,  charged  with  the  duty  of  receiv- 
ing ana  forwarding  applications  for  loans, 
vith  his  opinion  as  to  tiie  sufficiency  of  the 
escority  offered,  were  of  substantial  value  to 
^  company,  aa  much  so  as  if  they  bad  been 
performed  under  an  arrangement  that  the  com- 

n'  should,  out  of  the  money  loaned,  retain 
im  the  amount  which,  by  previous  agree- 
nent  with  the  borrower,  he  was  to  receive  as 
Ui  compensation.  And  the  services  per- 
fivmed  by  him  were  Just  what  they  would 
kive  been  had  he  accepted  the  agency  under 
Hell  a  specific  arrangement  as  that  just  sug- 
fHtsd. 

Under  all  the  circumstances,  was  not  this 
teiisction  tainted  with  usury?  Should  not 
^  tlOO  paid  to  the  company's  agent  be  re- 
'luded  aa  part  of  the  amount  which  Fowler 
^  required  to  pay  for  the  use  of  the  money 
eorrowed?    These  questions  are  answered  by 
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the  Supreme  Court  of  Illinois.  In  Payne  y. 
yinocomb,  100  111.  611,  616,  the  inquiry  was 
whether  the  commissions  paid  by  the  bor- 
rower to  the  person  through  whom  a  loan,  [MS] 
at  the  highest  legal  rate,  was  effected,  were 
to  be  taken  into  account  in  determining 
whether  the  transaction  was  iisurious.  That 
case  is  so  directly  in  point  that  we  feel  -justi- 
fied in  making  extracts  from  the  opinion  of 
the  court.  It  was  said :  *"  Did  Stevens  [the 
lender]  know  that  Newcomb  [the  broker]  was 
charging  for  his  services,  and  collecting  it 
from  the  borrower?  Newcomb  says  that  it 
was  the  understanding  he  was  to  get  it  of 
the  borrower,  and  that  establishes  the  fact 
beyond  all  cavil.  Were  these  payments  of 
commissions  of  benefit  or  profit  to  Stevens? 
They  unquestionably  were,  as  they  paid  his 
a(rent  for  long  continued  and  valuaole  ser- 
vi  es  rendered  by  Newcomb  for  him.  No 
one  will  believe  that  Newcomb  thus  incur- 
red liability  to  Stevens,  and  rendered  skill- 
ful and  valuable  services  for  him  for  more 
than  twenty  years  as  a  mere  gratuity.  It 
was  not  so  understood.  Newcomb  says  he 
was  to  get  his  pay  from  the  borrower.  Stevens 
then  paid  what  he  owed  to  Newcomb  by  re- 
quiring the  agent  to  impose  it  on  the  per- 
sons to  whom  loans  were  made.  The  arrange- 
ment amounted  to  no  more  or  less  than  re- 
quiring the  agent  to  loan  for  a  per  cent  suffi- 
ciently high  to  yield  Stevens  the  highest  rate 
of  interest  allowed  by  the  law,  and  to  pay 
the  agent  for  his  responsibility,  labor,  skill, 
and  trouble.  In  effect,  the  transaction  is  the 
same  as  had  the  loan  been  made  at  fifteen  per 
cent,  and  ten  had  been  paid  to  Stevens  and 
five  to  Newcomb.  This  was  the  jesult  which 
was  by  the  parties  intended  before  the  incep- 
tion 01  the  transaction.  It  was  in  pursuance 
of  an  arrangement  of  the  lender  and  his 
agent.  ...  It  is,  however,  claimed  that 
Stevens  is  not  liable  for  what  Newcomb  re- 
tained and  charged  for  what  is  called  com- 
missions— that  he  had  the  right  to  charge 
any  sum  he  chose,  and  that  would  not  render 
the  loan  usurious.  Had  Stevens  not  known 
that  Newcomb  was  making  such  charges,  it 
may  be  that  he  would  not  have  been  a^cctcd 
by  them.  But  here  it  was  agreed  betvreen 
Stevens  and  Newcomb  that  the  latter  should 
charge  a  commission  of  the  borrower  to  pay 
him  for  his  services.  Stevens  obtained  the 
services  of  Newcomb.  They  were  of  value 
to  him,  and  no  one  will  pretend  that  New- 
comb rendered  them  as  a  gratuity.  They 
were  rendered  for  St^ivens,  and  they  were 
paid  for  by  him  by  indirectly  charging  the 
amount  to  and  requiring  the  borrower  to  pay 
it,  and  this,  too,  by  the  express  authority  of  |40S 
Stevens.  Had  he  directed  Newcomb  to  loan 
at  fifteen  per  cent  for  the  first  year,  and  ten 
per  cent  for  each  succeeding  year,  and  to 
retain  five  per  cent  on  the  loan  for  the  first 
year,  and  two  and  a  half  percent  for  renew- 
als and  extensions,  and  to  retain  the  extra 
per  cent  above  ten  per  cent  as  compensa- 
tion for  his  services,  would  anyone  say  that 
was  not  usury?  And  in  what  does  the  trans- 
action differ  by  the  form  given  it  by  the 
agreement  of  the  parties?  In  each  case, 
Stevens  would  get  Newcomb*s  services,  and 
compel  the  borrower  to  pay  them.  **    And  the 
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~l^vlnn,  Of  with  Its  koowled^.  It  got  do 
I  pi^t  of  tbe  commlHloD,  and  received  no  more 
,  thsi^  ten  P«r  cent  int«TMt  on  tbe  maoey 
loaneif'  Brokers  negotiating  Iguw  of  otber 
people'lF.inoDef  may  cliuge  the  borrower 
CommlMfdSI,  without  therebj  nuking  a  loan 
at  the  fuil  Ihte  of  legal  Interest  usurtotu. 
B^iagery.  BAv}and.S7  IW.  S18;  PMUip*y. 
BoberU.  DO  111.  «!;  BOjWon  v.  Bain,  M  III 
288.  Pnynt  t.  JVeflwrnA,  100  111.  Oil.  wa* 
not  loUnded  to  declJfcanytbtng  to  the  con- 
tnrr.  as  aeems  to  be  aufopwd  by  counsel  fot 
plaintiffs  In  error.  In  tialatter  cue  Uiere 
wsB  an  expnu  widenUtndin^ffittetn  Steven*, 
the  Under,  and  Sewomb,  Am  mi^  that  Sett- 
eonA  thould  get  bit  eommi»ioTtMjmm  the  bor- 
TOieer."  In  Cte  t.  Mtueaehutette  F"  '  ' 
a>.,  US  111.  882,  885,  tbe  court.  ai 
Ing  that  the  fact  that  an  agent,  wlthoy  tb« 
authority,  consent,  or  knowledge  ot  Ala 
iirinclpal,  upon  loaning  the  monej  of  Iha 
latter,  exacts  from  the  borrower  a  sum  n 
excess  of  lawful  interest  does  not  make  the 
loan  uauriouB,  said  of  Payne  v.  HatamA,  100 
111.  eil,  that  it  WH  ''quit«  another  case  than 
the  one  before  us.  and  does  not  applj  U>  the 
facts  of  tbe  present  case.  There,  serrlce* 
were  rendered  oy  the  loan  a^nt  for  the  lender 
of  the  money,  and  the'  commisBion  paid  by 
the  borrower  to  Uie  agent  was  paid  nnder  a 
pre-irtangement  made  between  tht  lender 


g  of 
debt 
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MS,  SSS:  Ammondeon  t.  Byan.  Ill  111.  506. 
510 ;  MoMochuaetU  Mat.  L.  Itu.  Co.  t.  Bogga. 
121  111.  lig,  137,  e  West.  Hep.  540. 

This  case  cannot  be  distinguished  from 
Payne  v,  Neaa>nii>.  In  view  of  the  deciiioiu 
of  the  Supreme  Court  of  Illinois,  and  tb« 
manifest  policy  of  the  law  of  that  State  re- 
lating to  umuy.  we  ouiDOt  adjudge  that  » 
loon,  under  a  fixed  arrangement  between  tb« 
lender  and  an  Individual  that  the  tatter  will 
act  aa  the  agent  of  the  former  at  a  particular 
place,  and  obtain  compenaation  for  bis  aer- 
Ticea  by  way  of  commissions  exacted  from 
the  borrower,  Is  to  be  governed  bv  the  same 

Firinclplea  that  apoly  In  the  case  of  one  bold- 
ng  no  relations  of  agency  with  tbe  lender. 
but  is  a  mere  broker  who  gets  bis  commla- 
siona  from  the  borrower  witbou  ttbe  knowl- 
edge, authority,  or  aMeot  of  the  leDder.  It 
la  not  conalstent  with  the  law  of  IDInola.  a* 
declared  bv  its  highest  court,  that  Uie  lender, 
when  taking  the  highest  rate  of  InterNt, 
shall  impose  upon  borrowers  tbe  expense  of 
maintaining  agencies  In  different  pana  of 
,  the  State  through  which  loana  may  b«  ob- 
Dker  tatned.  We,  ihererore,  bold  that  the  exac- 
tion tlon  by  the  Trust  Company's  agent,  por- 
tion suant  to  his  general  arrangameat  with  It, 
of  commlsstons  over  and  above  the  ten  per  oe«( 
interest  stipulate«l  to  be  paid  by  the  bomwer, 
rendered  this  loan  usnrlona. 

Tbe  result  is  that  the  recOTeiy  mmt  b» 
limited  to  the  principal  mm  due  (he  ooa- 
pauy.  The  statute  declareik  In  rapect  to  a* 
uaurlout  contract,  that  the  lotdar  mmII  only 
recover  tbe  principal    nn  dne;    in  oUter 
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words,  that  Judgmint  ihall  be  rendered  only 
for  that  sum. 

[4061  But  what  are  the  mlee  for  the  guidance  of 
the  court  in  determining  the  principal  sum 
due?  In  Illinoie  it  is  settled  that  a  party 
msking  application  to  a  court  of  equil^  for 
afllnnatiTe  relief  aicainst  an  usurious  contract 
is  entitled  to  such  relief  only  upon  the  con- 
dition that  he  shall  pay,  or  offer  to  pay,  the 
principal  sum  with  legal  interest.  (Hark  y, 
FinloH,  00  111.  245.  248;  Sann&r  ▼.  Smiih, 
60  ni.  188.  125;  Oartsr  r.  Momt,  80  111.  580, 
542;  Henderwn  t.  BdU^,  45  Ul.  822,  824; 
and  Thok$  ▼.  Neunnan,  75  111.  215.  217.  It 
is  equally  well  settled  there  that  one  who 
has  ToluntarilT  paid  usurious  interest  cannot 
recover  it  back  in  an  action  at  law.  Riddle 
▼.  BomfMd,  103  111.  600.  608;  Haddm  v. 
Innm,  24  111.  818,  884;  Town  ▼.  Wood,  87  111. 
512.  516;  Carter  y  JTcwm.  80  111.  580.  542; 
Tompkins  r,  HiU,  28  111.  510.  But  it  is  the 
established  doctrine  of  the  Supreme  Court  of 
tJiat  State  that  these  rules  have  no  application 
where  the  transaction  has  not  been  fettled 
and  the  lender  sues  to  recover  a  balance  due 
on  the  principal  sum.  In  such  a  case  the 
borrower,  being  sued,  may  have  all  payments 

n  made  by  him  on  account  of  interest  applied 

In  diminution  of  such  part  of  the  principal 
as  remains  unpaid.  HarrU  ▼.  Brttrier,  110 
HI.  407.'  472.  8  West.  Rep.  875;  Awns  v. 
Newomb,  100  111.  611,  628;  HamiU  v.  Maaon, 
51  ni.  480 ;  Erfnm^  v.  Vandohh,  62  111.  488. 
4H6;  Stt^hr  ▼.  DanieU,  87  HI.  881 ;   MiteheU 

J  T.  I^fman^  77  111.  525.     Such  is  the  uniform 

'  const  met  ion  of  the  statute,   which,  in  the 

,     ,  case  of  usury  in  a  loan,  forfeits  the  whole 

of  the  interest  contracted  to  be  received,  and 

I  permits  a  recovery  onl  v  for  the  principal  sum 

,  doe.    As  there  is  no  interest  really  due.   if 

the   transaction  be   usurious— the  right  to 

^  ^voover  interest  being  forfeited  at  the  moment 

the  contract  of  loan  is  consummated —what- 

,   '  ever  Uie  twrrower  pays  on  account  of  the  loan 

must  go  as  credit  on  the  principal  sum ;  other* 
wiae,  Uie  usurer  would  get  the  benefit  of  his 
illegal  contract,  and  the  statute  be  rendered 
Inoperative. 

liie  court  below  proceeded  upon  the  mund 
that  the  Trust  Company  was  entitled  to  a 
ludrment  for  the  amount  actually  received 
by  Fowler,  in  cash,  with  interest  at  six  per 
cent  from  the  date  of  the  decree,  and  no  credit 

^^       was  given  on  the  principal  sum  for  numerous 

^^  payments  nade  by  the  borrower  on  account 
of  interest.  Under  the  settled  course  of  de- 
cisions in  the  Supreme  Court  of  Illinois, 
this  decree  must  be  held  erroneous.  Fowler 
paid  oif  all  the  interest  represented  by  the 
coupons,  and  made  payments  after  the  debt 
became  due.  And  as  the  company  retained 
out  of  the  $0,000  an  amount  eoual  to  the 
present  value  of  three  per  cent  of  the  ten  per 
cent  ftioulated  to  be  paid.  Fowler  must  be 
regarded  as  having  paid  that  amount  on  the 
principal  debt.  Within  the  meaning  of  the 
statute,  the  amount  due  the  company,  at  the 
date  of  the  decree  below,  was :  1.  The  prin- 
cipal sum.  $0,000.  diminished  by  all  pay- 
nients  made  by  Fowler  at  any  time  on  account 
of  the  debt.  2.  The  sums  paid  by  the  com- 
p«nT  for  insurance,  taxes,  and  sssessments. 
with  interest  at  ten  per  cent  oo  each  from 
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date  of  payment  until  the  rendition  of  ths 
decree  ,  tiiat  being  the  rate  fixed  in  the  deed 
of  trust  in  respect  of  sums  paid  by  the  mort- 
gagee for  insurance,  taxes,  snd  assessments 
on  the  property  which  the  mortffsxors  should 
have  paid.  The  decree  should  nave  been 
only  for  the  aggregate  amount  due  on  these 
two  accounts,  ascertained  in  the  mode  Just 
indicated,  with  interest  from  its  rendition  at 
six  per  cent  per  annum,  the  rate  allowed  on 
Judgments  by  the  statute  of  Illinois. 

The  Trust  Company  insists  that  the  decree 
should  have  msoe  to  it  an  allowance  for 
solicitor's  fees.  There  is  no  foundation  for 
this  claim.  The  trust  deed  provides  that  in 
the  case  of  a  sale  by  the  trustee,  st  publio 
auction,  upon  advertisement,  all  costs, 
charges,  and  expenses  of  such  advertisement, 
sale,  and  conveyance,  including  commis- 
sions, such  as  were  at  the  time  of  sale  al- 
lowed by  the  laws  of  Illinois  to  sheiifls  on 
sale  of  real  estate  on  execution,  should  be 

Said  out  of  the  proceeds.  This  provision 
oes  not  impose  upon  the  borrower  the  bur- 
den of  paying  to  the  lender  a  solicitor's  lee 
where  a  suit  is  brought  for  foreclosure.  The 
commissions  referred  to  in  the  deed  are  al- 
lowed only  where  the  property  is  sold,  upon 
advertisement,  by  the  trustee,  without  suit. 
The  trust  deed  made  no  provision  for  a 
solicitor's  fee  to  the  company  in  the  event 
suit  was  brought.  That  a  suit  becmoe  nee- 
essarr  because  of  the  refusal  of  the  trustee  to 
act,  IS  no  ressoi*  of  taxing  such  a  fee  against 
the  mortgagor. 

The  decree  i$  retereed,  andtkeeauM  remanded 
with  directions  to  mod^/if  the  decree  in  aeeord- 
anet  with  the  prindpUe  ef  ihie  opinion, 
Reeereed, 


ROSS  H.  FOfTLER,  Appk, 
EQUITABLB  TRUST  COMPAKT. 
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ROSE  H.  FOWLER  wt  au 

CBee  8.a  Beportar*»  ed.  408-00) 

F9wUr  Y.  EquitaUeiyuet  Oompanm,  mUe,  p.786 
foUowed. 

The  deoWoo  In  Fowler  v.  Bqultable  Trust  Oo.  ante 
p.7Biw  folk)  wed:  this  esse  bcioffslinOar  to  thaL  Tte 
loan  Is  bdd  to  be  onrtous  sad  the  dserae  too 
large  la  ssMMinL 

[Nos.  84  and  85.] 

Argued  Aprit  1€,  17,  imi.       Decided  OU.  96, 

JS9f> 

APPEALS  irom  adecree oi  the Ctreuit  Court 
of  the  United  States  (ta  the  Southern  Dis- 
trict of  Illinois,  foreclosing  s  mortgage  or  deed 
of  trust.    Berereed. 
See  same  esse  below  — ^  Fled.  Uep.  —^ 

Statement  by  Mr.  Juitiee  »^-'*«>t 

The  Trust  Company  made  a  loan  to  Roee 
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H.  Fowler,  »  citizen  of  IlliDots.  of  tbe  sum 
of  |6,000.  for  five  years,  with  Interest  at  tbe 
rate  of  ten  per  cent  per  aonum,  p&jable 
semi-aDauallj.  The  tatt«r  ezecutea  to  the 
compaDT  ail  coupon  bonds  of  (1,000  eacb, 
dated  Hay  1st,  1874.  payable  Hay  1st,  1S70, 
with  iDterest  Beml-aanunlly,  at  tbe  rate  of 
seven  per  cent  per  annun) ;  the  principal 
and  iDterest  psvablo  at  the  offlce  of  the  com- 
pany in  New  York,  Ab  security  for  the  pay 
ment  of  the  bonds  and  the  Interest  thereon, 
the  borrower  cooTeyed  to  Jonatlinn  Edwards 
trustee,  a  lot  In  Springfield,  lIlinoiB,  will 
tlie  appurtenances  thereon.  Tbe  deed  wai 
similnr  in  its  proviaioos  to  tbe  one  given  li 
the  preceding  cases.  Nob.  82  and  33. 

Tbe  present  suit  was  brought  October  27th. 
1682,  to  foreclose  the  grantor's  ri^ht  ant 
equity  of  redemption,  and  for  a  sale  m  aatla 
faction  of  tbe  amount  found,  upon  an  ac 
GOUDtinfc.  to  be  due  tbe  Tnigt  Company 
gopliie  Fowler  was  made  a  dcfendarit,  upoi 
tbe  KTound  that  she  claimed  Eomt  Interes 
in  tbu  morIga|;cd  property.  She  filed  bi 
^,  answer  and  cross  bill,  to  which  thecompanj 
■  nicd  n  repHcutfon  and  ananer.  By  a  decrei 
entered  October  20th,  1884.  it  was  adjudre< 
by  the  court  tbnt  the  plaintiff  was  entitlet 
to  recover  (2,162.48  as  the  balance  of  tb< 
principal  actually  received  by  the  defend 
ants,  (23.12  for  insurance  paid;  In  all, 
(2,185.60.  When  this  decree  was  enteric 
Uie  defendants  filed  a  written  motion  anc 
petition  for  rehearing,  in  respect  to  whici 
the  aame  proceedings  were  haa  as  In  the  pre 
ceding  cases.  A  formal  order  for  rehearing 
was  made  June  SOtb,  1885,  and  entered  as  ol 
October  81st,  1884 :  and  there  was  r.  final 
decree,  January  11th,  1B8T,  in  favor  of  plain' 
tiS  for  lt5.411.2S,  of  which  (S.SSI.SS  wai 
found  to  be  the  principal  sum  actually  re- 
ceived by  the  defendants,  and  (29.40  to  navt 
been  paid  for  insurance.  F^m  that  de- 
cree both  parties  have  appealed. 

In  reference  to  the  loan  in  qnestion,  Johns- 
ton, tbe  local  agent  of  the  company  at 
Bprinsfield,  through  whom  tbe  loan  waa  ob- 
tained, teatified  :  "The  trust  deed  and  bonde 
were  executed  and  delivered  to  me  about  the 
22d  day  of  June,  1874,  as  complete.  This 
was  a  loan  of  six  thousand  at  ten  per  cent. 
Seven  per  cent  of  the  interest  was  evidenced 
by  the  interest  coupons  attached  to  tbe  six 
one  tliousnnd  dollar  bonds,  and  tbe  remain- 
ing tliree  per  cent  was  discounted  for  tbe 
five  yeara  and  deducted  from  tbe  (6.000. 
The  trust  deeds  and  bonds  in  this  case  bear 
<!ntu  tlie  1st  day  of  May,  18T4,  and  tbe  in- 
UtvhI  which  accrued  on  them  from  May  lat, 
1874,  to  .June  28d,  1874,  was  paid  to  the  de- 
fendant. 

Par  value  of  bonds  waa (6,000.00 

Discount,  i%,  6  years,  was 604.80 


Makinjt  Uie  total (3.88188'  ™     . 

Fnr  that  amount  Johnaton  executed  aod  de-     ,  ...  ["•>■  "-j  

llnrad  to  the  defendant  bis  sight  draft  m  irinndApritie,lT.a»l.  DKUMOU.m,mt 
the  Trust  Company,  which  waa  negotiated 

bj  her.     Pursuant  u>  a  previous  agreement  A  PPBAL  from  ft  dcom  of  tht  Cbc^  (Ml 

tritli  Mm,  the  paid  him  •  commfasioD  of  a.  (d  Um  llDlted  Stataa  for  tha  8o«tal Ob 


(190.     Tbe  evidence  as  to  the  elrenmstuKti   [ 
under  which  tbe  loan  was  made,  and  cm- 
missions   paid,  and  of  Johnston's  nlstloo* 
to  the  Trust  Company,   was  the  same  m  ia 
the  other  cases. 


These  appeals  are  from  the  same  deem. 
The  cases  arise  under  the  Usurv  Laws  of  11- 
llnoia.  Tbey  do  not  differ  materiallv  tmnt 
Nob.  S3  and  33,  except  as  to  the  amount  of 
the  loan.  The  answer  raises  the  nmr  qan- 
tiona  as  were  raised  in  tboee  nws.  Tbr  de- 
cree gave  no  credit  on  the  principal  mn  for 
payments  on  account  of  Interest,  but  wu  fff 
the  amount  actually  received  by  the  bonows 
in  cash,  and  tbe  aum  paid  by 'the  moncigcc 
for  inaurance.  with  interest  on  the  aggrente 
amount  at  six  per  cent  from  Ihe  dale  of  In 
rendition.  Under  the  statute  of  liliaob 
relating  to  interest  upon  the  loan  or  tit- 
bearance  of  money,  and  for  the  reawunt  gim 
in  the  opinion  in  cases  No*.  Si  and  B.  Ike 
loan  in  question  must  be  Iteld  U  han  bMi 
usurfoua,  and  the  decree  should  have  bn* 
in  conformity  wlUi  the  principlM  ■"—"■■J 

TTu  decree  ii  rmrttd.  iriiA  rM(t,  niuftbtna 
is  rtmavded  with  in^rvetiont  U  mah  mA 
modxfieatUnu  in  th«  dtan*  «  vOI  bi  ninrttrf 
with  this  opinion. 


SOPHIE  FOWLER  n  u.,  jI^A.. 

EQUITABLE  TRD3T  .COMPAXT. 

(Bee  s-aa 


EMMvAttinetvtttriMU—p^fmnl^iiUtrnlit 
adtxtnet—agrtemtnt  to  pof  atMn'lM'* Ar*a 
not  mah»  eoalraet  tcNriav^ 


tallow^  far  iMr. 

L   In  Illinois  tt  la  sot  laurloM  to  «M*tti|^ 

mcnt  ol  iQtenat  tn  advaiMM. 
L   In  nUnola  a  ptotMm  Id  a  trwt  dMi  ftMtMt 

fortlMi«7iD«itbrtbebomn(-  

ri>0M,OtBIMMDBbl»l 
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irict  of  Ulinois,  for  the  foreclosure  of  a  mort- 
K»ge  or  trust  deed.    Affirmed, 
See  nine  caee  below, Fed.  Rep. . 

StatemeLt  b\  Mr,  JtuHee  Harlaiu 
The  Trust  dompanv,  upon  the  written  ap* 
plication  of  Sophie  Fowler,  a  citizen  of  Illi- 
nois, ajpreed  to  lend  her  the  suni  of  $10,000. 
for  five  years  at  nine  per  cent  per  annum. 
8ho  and  her  husband  executed  to  the  com- 
pany, for  the  principal  of  the  loan,  ten  cou- 
pon bonds  of^  one  thousand  dollars  each, 
dated  Februarr  1st,  1876.  and  payable  on  the 
Ist  day  of  February,  1881,  with  interest, 
aemi-annualy,  at  the  rate  of  seven  per  cent 
per  annum.  They  executed  at  the  same  time 
ten  promissory  notes  of  $100  each  for  the 
remaininff  two  per  cent,  the  first  one  being 
payable  August  1st,  1876,  and  the  others,  re- 
spectively, on  the  first  days  of  February  and 
August  1877  to  1881,  inclusiye.    To  secure 

Sayment  of  the  bonds,  they  conveyed  to 
onathan  Edwards,  trustee,  certain  real  estate 
in  Springfield,  and  to  secure  the  ten  promis- 
sory notes  of  $100.  each,  they  conveyed  the 
same  property  to  the  same  trustee,  sabiect, 
however,  to  the  other  trust  deed.  These 
de«*ds  do  not  differ  in  any  respect  material 
to  this  case  from  the  deeds  in  the  preceding 
cases,  except  that  the  deed  given  to  secure 
the  bonds  here  involved,  aggregating  tlO,- 
000,  provides  that  nothing  contain^  in  it 
shall  be  so  construed  **as  to  prevent  a  fore- 
closure of  the  same  by  process  of  the  law  or 
in  chancery,"  and  that  the  trustee,  or  his 
successor  or  successors,  shall,  *  upon  any  fore- 
closure of  this  trust  deed,  recover,  in  addi- 
tion to  principal,  interest,  and  ordinary 
costs,  a  reasonable  attorney's  or  solicitor  s 
fee.  not  exceeding  five  per  cent,  for  the  col- 
lection thereof,  all  to  be  collected  without 
relief  from  valuation  or  appraisement  laws. 
And  in  case  of  any  such  foreclosure  it  Is  here- 
bv  stipulated  that  the  decree  or  order  for  fore- 
closure shall  direct  snd  require  that  the  ex- 
penses of  such  foreclosure  and  sale,  including 
the  fees  of  solicitor  and  counsel,  to  be  taxed 
by  the  court  at  a  reasonable  amount,  shall  be 
paid  out  of  the  proceeds  of  the  sale, "  etc. 
This  suit  WAS  brouffht  to  foreclose  the  defend- 
ant's ec|uity  of  redemption,  and  to  have  the 
mortgaged  property  sold  to  pay  the  amount 
due  the  company.  The  answer  in  the  case 
mised  the  same  questions  that  are  presented 
in  the  four  preceding  cases. 

By  a  decree  entered  October  90th,  1884,  the 
court  adjudged  that  the  company  recover 
$ft.  135.43  as  the  balance  of  the  principal  sum 
Actually  received  by  the  defendants,  $614.73 
for  insurance  and  taxes  paid  by  it,  with  in- 
terest thereon,  and  $387  as  solicitor's  fee; 
In  all,  $6,037.14.  When  this  decree  was  en- 
tered the  plaintiff  filed  a  written  motion  and 
petition  for  rehearing,  in  respect  to  which 
the  same  proceeding  were  had  as  in  the  pre- 
ceding cases,  and  like  motions  and  petitions 
for  rdhearing  were  filed.  A  rehearing  hav- 
ing been  granted,  the  order  for  whidi  was 
entered  as  of  October  81st,  1884.  a  final  decree 
was  entered  January  11th.  1887.  adjudging 
tbat  there  was  due  the  plaintiff  for  the  prin- 
^pal  and  interest  of  the  loan  $16,306.60, 
$(178. 36  for  insnranoe,  taxes  and  special  at* 
141  0.  8. 


sessments  paid  by  It,  and  a  reasonable  at- 
torney's fee,  which  was  fixed  at  $938.49;  In 
all,  619,898.86,  and  costs.  From  that  decree 
the  defendants  have  appealed. 

Mr.  WilUaa  L.  OroM,  for  Squitable 
Trust  Co. 

JfMtrt.  Robert  Q.  Jn^mrmoll  and  Wil- 
li*a  BitelilA.  for  the  Fowlers. 


Mr.  JutHee  Harlan  delivered  the  opinion 
of  the  court: 

For  the  reasons  ffiven  in  the  opinion  in 
Nos.  83  and  88,  the  question  of  usury 
raised  must  be  determined  by  the  law  of 
Illinois.  But  what  was  there  said  in  refer- 
ence to  usury,  commissions  paid  to  the 
company's  agent  by  the  borrower,  and  the 
application  to  the  principal  sum  of  pay- 
ments made  has  no  application  to  this  case. 
This  was  a  loan  of  $10,000  for  five  years  st 
nine  per  cent.  The  borrower  received  the 
whole  amount  agreed  to  be  loaned  to  her. 
There  was  not  even  a  reservation  of  interest 
in  advance.  She  only  gave  notes  for  two  per 
cent  of  the  interest  payable  when  the  interest 
under  the  contract  would  become  due.  The 
payment  of  $150  to  the  broker,  as  his  com- 
mission, did  not  make  that  contract  usurious ; 
for,  if  that  sum  be  added  to  the  nine  per  cent 
interest  stipulated  to  be  paid,  the  total 
amount  of  interest  exacted  would  be  less  than 
ten  percent,  the  highest  rate  allowed  bv  law. 
In  Brawn  r.  ScoitisX- American  Marig.  Co.,  110 
III.  386,  389.  the  court  said:  *  In  the  next 
place,  at  the  time  this  loan  was  made  (July 
15th,  1875)  it  was  lawful  to  exact  ten  per  cent 
per  annum  interest  on  money  loanea.  The 
note  given  bears  interest  only  at  the  rate  of 
nine  per  cent  per  annum,  and  runs  for  five 
years.  It  has  been  held,  and  Is  the  well  set- 
tled Isw  of  this  court,  that  It  Is  not  usurious 
to  exact  the  pajrment  of  interest  In  advance. 
MiUheU  V.  liman.  77  III.  535;  Goodrich  v. 
Remwldi,  81  111.  490;  McOiU  v.  Ware,  5  HI. 
31.  One  per  cent  on  $4,500  (the  amount  bor> 
rowed)  for  five  vears  makes  Just  $335 :  and  so. 
In  any  view,  interest  has  not  been  exacted 
beyond  the  rate  of  ten  per  cent  per  annum — 
the  then  legal  rate."  So  In  McOo^em  v. 
Union  Mut.  L.  Ine.  Co.,  109  HI.  151: 
*  When  this  loan  was  made  the  legal  rate  of 
interest  was  ten  per  cent  per  annum  when 
the  contract  provided  for  this  amount.  The 
loan  in  this  case  wss  for  three  years  at  nine 
per  cent  Interest.  Now,  the  three  per  cent 
commissions  onlr  amounted  to  one  per  cent 
per  annum,  so  that  If  the  commissions  are 
regarded  as  interest,  and  added  to  the  Interest 
at  nine  per  cent  provided  for  in  the  note,  the 
rate  would  still  be  only  ten  per  eent,  snd  not 
usurious.** 

The  loan  was  not,  therefore,  infected  with 
usurr.  unless  the  provision  in  the  trust  deed 
providing  for  the  payment  by  the  borrower, 
in  addition  to  ordinary  costs,  of  a  reasonable 
solicitor*s  fee,  not  exceeding  five  per  cent, 
for  collection,  in  the  event  ot  a  sail  lo  fore- 
close. But  It  is  the  law  of  Illinois  that 
a  provision  of  that  diaracter  does  not,  of 
Itself,  make  the  contract  nsurioas.  In  Burton 
V.  AfMsrs  S  M.  NeA.  AmA,  111  Dl.  883. 
,  11  Weet  R^  889,  It  was  said :    "^If 
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tatorclng  this  promiH  to  pay  ui  attome^'s 
fee  wouia  direcctvor  indirectly  have  the 
eftect  of  giving  tbe  p&jet;,  or  of  req^uiring 
the  payor  U)  pay,  a,  greater  coinpeosation  for 
the  loan,  use  or  forbearance  of  the  money 
than  is  allowed  by  Ian,  then,  unqnestion- 
ably,  the  contract  would  be  usurious.  The 
law  will  not  [olerat«  any  ahilt  or  device  to 
evade  its  provisionB.  ...  By  the  Htat- 
ute,  all  penalties,  whether  as  additional  In- 
terest Of  as  compensation  for  the  use  of  the 
money,  are  prohibited  ;  but  where,  as  here, 
no  additional  or  new  compensation  is  pro- 
vided tor,  and  tbe  contract  is  only  for  such 
sum  as  the  payee  would  be  obliged  to  expend 
in  compelling  the  maker  to  perform  hia  un- 
dertaking, tlie  statute  contains  no  inhibition 
upon  the  power  of  the  parties  to  contract  that 
the  same  shall  be  paid  liy  the  party  whose 
default  occasions  the  necessity  for  the  ex- 
penditure." Again:  "Upon  the  question 
whether  contructa  of  this  nature  are  void  as 
against  public  policy,  this  court  sa  well  as 
tlioseof  other  states,  is  fully  committed.  .  .  . 
The  right  of  the  parties  to  thia  contract  has 
been  eipresaly  recognized,  and  when  the  con- 
tract has  been  for  such  reasonable  attorney's 
fees  only  as  would  indemnify  and  preserve 
ilie  payee  from  loss,  and  was  due  at  Uie  time 
of  suit  brought,  thia  court  has  in  every  case 
sustained  the  plsintifF'e  right  of  recovery. 
Nor  do  wc  see  anything  in  toe  statute  quoted 
that  would  change  the  rule."  Bee  also 
Vlawton  T.  Munttm.  GS  III.  8M,  897 ;  BiUdi- 
man  v.  ifat»achiisett*  Miit.  L.  Int.  Oo.  120 
III.  890,  893,  S  West.  Rep.  635;  TtlfoTd  y. 
Qarrcit,  1»2  111.  5S0,  555;  Melntirt  v. 
TttU*,  104  111.  491,  G03. 

The  only  Question  of  any  difficulty  Is 
whether  the  fee  stipulated  was  not  exces- 
sive. But  as  the  character  and  extent  of  Uie 
services  performed  by  the  plaintiff's  attorney 
were  beat  known  to  the  court  below,  and  in 
the  absence  of  any  evidence  as  to  whether  the 
fee  was  reasonable,  considering  the  amount 
involved,  and  the  nature  of  the  services  ren- 
dered, we  are  not  prepared  to  reverae  the 
decree  bu^use  of  the  allowance  to  the  plain- 
tiff of  an  attorney's  fee  whicli  does  not  exr-' 
the  htgheat  sum  Bxed  In  the  deed  of  ti 

Wafind  no  error  in  lh«  decree  to  lAepr^v 
«f  theappeOanti,  and  it  it  affirta«d. 

%,  

JOHN  McNDLTA,  Receiver,  P(ff.  in  i 

JOHN  R.  LOCHRIDGE,  Admr. 

(SeeB.a  B 


asalnat  a  leoetver  of  a  laflmd  for  ■  caoKiil 
tkni  lor  the  death  of  a  pcnon  vMo^  ommi 
whea  tlie  road  ma  In  poosMoi  of.aod  «(«rt 
br  a  fonner  reoHTer,  la  nota  tadsnIqawhK 

1.  IttaonlTthspaitTwliaaeHthtnnaeraMli 
baa  been  dealed  who  Is  eodttod  m  a  wiltsCsn 
to  review  tbeBnal  todgiDeiii  of  AeMlasaMI 

8l  Ttala  oourt  Is  autboilaed  ttf  Bev.  Bml  I M 
review  a  state  Jntlcment  when  tmf '— t"**' 
claimed  under  an  authnrltr  i  iiiiiiisiil  oi 

UnltedBti 

munlt;. 


the  United 

■DtaelOD  of  loch  oourt,  under  tba  Act  of . 

wa.  tor  a  oauie  of  action  aiWnKfraaatMMsl' 
bis  piedecesscir  In  tbe  same  o&oa. 
&    So  lone  IS  the  praparir  of  •  eocvo 

ouatodrotthaeomtandi 

'    ~  otanoA* 


parable  onlf  from  tbe  fnoA  ta  tala  haah 
[No.  18S4.] 
SubmittedOet,  IS,  1891.    DteOei  (MM.  J 
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and  Mary  E.  M<dohoii,  agalnat  Johi  IcHi^ 
tecelver  of  the  Wabash.  BL  Loula  *  "  "'■ 


OnmotioD  todlsmlaaoralBim.    4ftwl 


What 


I  federal  queetion — aho  it  entiOad  to 
elate  judgment — when  ttale  judgment 
may  be  revieteed-'elaim  tjf  immuititg  Ay  tv- 
eeijxr — reMiMr  mag  be  raid  a\thoat  permit- 
tion  of  court  for  aeU  of  hit  predecemir — reeeiv- 
erehip  it  eontinuout—judgmenU  agaititl 
reeeiter,  flrom  ahatfund  payable. 


t  afflini  the  JndgiDent  of  the  a 
below  upon  the  following  Mala  of  fadi: 
In  July,  1887,  Lochridga.  ths  Wi^ 
In  error,  began  two  suita  in  tha  Cinatt  Oi 
of  Christian  County,  Illlnot^  aplal  1 
Nultk,  the  plaintiff  iBarrar  as  neriM 
the  Wabaah.  St.  Loula  and  ndlc  Mil 
Company,  to  xtoont  daaMcaa  ht  At  di 
of  Jamoa  and  Hut  K.  MoIalMa.  iXkfi 
have  been  occasioned  t^  the  BwHfWia 
agemant  of  an  angina  at  a  paule  Oid 
At  the  time  the  cau  •  of  aetin  ma  IM 
M.  Cooley  was  re«  It  -r  of  th«  tnadmia 


TTOTC— Xa  to  ptneert  and  ifutlu  of  nectrert,  see 
note  tu  Davis  t.  Urar,  21:  417. 

Auto  turltdlcHon  fn  the   UntUd  ^ 

Court,  tchere  federal  ipustton  artta,   ..    

dratenln  quallon  ehUtUet,  treatv,  or  OnutUuMan, 
■ee  notei  to  Martin  v.  Hunter,  «:  ST;  HatChewi  v. 
Zaott,  ft  OU;  WUUaDu  v.  Norrli,  •:  HI. 


tidlcHon  1^  [Taltedatfn  ItapvMi  V 

Eolf  lav  Mia  M  ta  asMM  srift  «*  ( 
la  nefes  tensed  tM»  livaiab* 


iBn. 
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order  DMMle  hj  the  Cireait  Ooort  of  the  United 
8utei  for  the  Bouthem  District  of  Illinoifl, 
in  a  tuit  to  foreoloee  a  mortgage  upon  the 
road.  Judffi  Cooler  baring  resigned  hie  re« 
«eiTenhip,  plaintiff  in  error,  Jolm  McNulta, 
waa  appointed  hie  saooeMor,  and  was  in  poe* 
aeteion  of  and  operating  the  road  at  the  time 
the  suits  were  brouffhi.  Demurrers  were  in- 
terposed  to  the  declarations,  and  overruled, 
and  the  suits  were  subsequently  consolidated 
by  agreement  of  parties,  tried,  and  a  Terdict 
feodmd  in  favor  of  the  plaintiff  for  six 
tlioosand  dollars.  This  Indgment  was  sub- 
aequently  aflSrmed  by  the  Appellate  Court 
of  tba  Third  District,  and  again  br  the  So- 
prema  Court  of  the  State.  Defendant  there- 
upon sued  out  this  writ  and  assigned  as  error, 
llrst»  4hat  the  Supreme  Court  erred  in  hold- 
ing that,  under  the  Act  of  Congress  above 
cited,  the  plsintiff  was  entitled  to  maintain 
Ibe  action,  when  it  appeared  from  the  record 
that  HcNuJta  was  not  the  receiver  when  the 
cauae  of  action  accrued;  and  second,  in  hold- 
ing that,  under  said  Act,  McNulta  could  be 
sued  as  receiver  with  respect  to  any  act  or 
transaction  which  occurred  before  bis  ap- 
pointment, without  previous  leave  of  the 
court  of  the  United  States  bj  which  he  was  ap- 


pointed. Defendant  In  error  thereupon  moved 
to  dismiss  upon  the  ground  that  no  federal 
question  was  involved. 


Mr,  Jmmmm  W.  PattoB.  for  defendant  In 
error,  for  motion. 

Mr,  Oaor^  B.  Bonott,  for  plaiatttt  in 
error,  in  oppositioQ  to  motion. 

Mr,  JutUoi  Browa  delivered  the  opinion 
of  the  court : 

The  substance  of  the  first  assignment  of 
error  is  that  under  the  Act  of  Man£  8,  1887, 
plaintiff  was  not  entitled  to  maintain  a  suit 
against  McNulta  as  receiver  for  a  caune  of 
action  which  accrued  when  the  road  waa  in 
possession  of  and  operated  by  a  former  re- 
ceiver. This  is  clearly  not  a  federal  ques- 
tion, but  a  question  of  general  law,  viz. : 
whether  one  person  holdina  the  office  of  re- 
ceiver can  be  held  responsible  for  the  acta  of 
his  predecessor  in  the  same  office.  The  sub- 
stance of  the  second  assignment  is  that  the 
Supreme  Court  of  Illinois  erred  in  holding 
that  such  suit  could  be  roaintainrd  against 
the  present  receiver  for  the  acta  of  bis  pred- 
ecessor without  the  previous  leave  of  the 
court  appointing  him. 


I  oppoiiilaMiit  and  peiMnc  fVMkMf'ii  0irf^/l- 
9aUt:  eontrcMCi  ef  rt9kMn;  NoMUIir  fvr  elainw 
and  for  dawogw;  poymnt  ti  isagui,  #(«.;  Urn  ef 
wmMiivm*% mrUtpatm  UabWti/effmrthateratfor^- 
lie  futta  by  rteefver;  MoMtty  af  forpmr* 
nuariit  and/or  tax«. 


Appototmeot  of  a  receiver  In  the  case  of  railroad 
oompenleslsaiDatterof  difcretlon.  Secev.lleni- 
pbli  ft  L.  B.  B.  Oo.  ISB  U.  8. 861  (SI:  aSi). 

Ad  InsolveDt  railroad  maj  be  operated  by  the 
«oart  of  ehenoery.  If  nwnf—ry  to  keep  It  In  ooodt- 
tiootobedi^Kieedof  advmnta«eouily.  Vanderbilt 
▼.  little,  Vf  Oaou  Bep.  S«,  IS  N.  J.  Bq.  sea 

A  receiver  of  mortaaaed  rallroed  property  oacht 
oot  ordlnartlj  to  tM  appointed  unlem  the  right  of 
fOreokMim  Is  cleer  and  tndlepuuble.  American 
U  *  T.  Oa  V.  T0ledo»aft8.B.0o.fliVBd.Bep. 
4ia  ^_ 

Where  a  oontnot  Is  mede  by  a  leoelTer  1^  order 
of  eourt,tbeooartlBboaiidtoeiifteeelt.  Itemers 
I^  ft  T.  Co.  V.  Bnrllnaton  ft  S.  W.  B.  Oo.  flS  fied.  Bep. 


If  aeontraett>yareeeiverlBlmpiofldf  tordetri- 
ital  to  the  tmet.  It  should  not  be  eof  oroed,  an- 
ibe  oootreotor  made  It  In  lanoraooe  of  Its  tni- 
aod  has  In  irood  faith  pdrfonned  hli 
pert.  Vanderbilt  V.  little,  10  Gent.  Bep.SI0,  IS  K. 
J.  Bq.S8a 

lo  an  action  to  foredoee  a  mortface  flveo  by  a 
«urporatioo«  the  leoetver  pendente  lite  Is  the  mora 
«u0Codlan  of  the  mortaaaed  property.  Barland  v. 
Bankan  ft  If .  Telea*  Co.  S  Fod.  Hep.  KB. 
It  la  Just  and  aood  pohcy  for  recelrera  of  railroad 
to  pay  wages  of  emidoy^  durliia  re- 
Iniariea  received  to  the  line  of  hla 
duty,  wiMO  the  caiuluaiuMB  of  the  employoe  did 
Boc  contribute  to  the  Injury.  MiMourt  Pao.  B.  On. 
T.  Texas  ft  P.  B.  Co.  SS  fed.  Bep.  SOS. 

In  ranolng  a  railroad  a  receiver  repreeeota  the 
company.  Barttott  v.  Ketin,  U  Omk  Bep.  SSI.  10 
lf.J.L.lHl 

of  a  fallroad  eompany,  la  fnO  ocnliol 
the  dlracUoo  of  the  court,  aro  UaMe 

aa  the  corporation  Itnlf  would 
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beMable.  Wlnbouni^OMe,SOVBd.Bep.l07:Pope*a 
Caee,  SO  Fed.  Bep.  ISO. 

Beceiven  appointed  upon  Ineol venoy  of  a  railroad 
eompany  formed  by  a  conaoHdatlon  of  various 
leased  lines  ara  oot  aerianewe  of  the  leaaes.  ao  aa  to 
five  oriority  to  olalma  for  rentala  due  thereunder 
over  mortgages  to  which  such  roada  wera  tubjoot 
prior  to  oonaobdatloo.  Oentral  Troat  Oo.  v.  Wa- 
baih,  8t  L.  ft  P.  B.  Oo.  M  Ved.  Bep.  tSi. 

Bqulty  having  poanHlon  of  raOroad  proper  tj  In 
a  forecloeora  action,  through  Its  receiver,  may  au- 
thorise the  oolleotloo  of  deba  fcr  rolling  stock,  and 
charge  the  eameaa  a  Uea  oo  the  mr«rtgaged  prop- 
erty.  TUm  V.  Page,  •  OenL  Beo.  ISB.  lOS  N.  Y.  ISO. 

The  holden  of  a  receiver^  certtllcatee  need  not 
look  beyond  the  order  of  court  under  which  la- 
fued.   Kealle^  App.  (PaJ  U  OaoL  Bep.  ISS. 

Where  a  decree  In  foreolosura  for  theaaleof  a 
railroad  provides  that  the  aale  shall  be  subject  to 
payment  of  the  undue  prtaidpal  and  Interest  of  cur- 
tain recelyBrIi  certtlloUee,  the  pnrnhaeer  on  the 
eale  cannot  amart  that  the  Hen  for  eooh  principal 
and  Interest  ezMa  only  for  the  amoant  originally 
paid  to  the  receiver  for  the  ccrtltlcatea.  Oentral 
Nat.  Bank  v.  Haaard,!!  Blatohf.  tlO,  SO  Ped.  Bep. 
184. 

A  receiver  of  an  Ineulvent  corporation  haa  no 
power  to  enf  oroe  the  statutory  liability  of  atock- 
holdera  Wallace  v.  MUUgan,  S  West.  Bep.  880. 110 
Ind.«B. 

The  court  In  which  an  acttoo  li  pending  may 
grant  an  order,  on  the  appUcadoo  of  a  receiver 
pewdewfe  Btei,  for  the  Iwaaing  of  iwopei  ty  for  a  term 
beyond  the  termination  of  the  Utlgatlon.  Weeka 
V.  Oomwell,  •  OenL  Bep.  1«U  108  N.  Y.  S88L 

A  receiver  duly  appointed  to  take  charge  of  the 
pioperty,  affaire,  and  huslnesi  of  a  corporation  la  a 
proper  party  In  whoee  name  aolte  by  or  against  the 
corporation  may  be  condneted.  Frankle  v.  Jack- 
son,  80  Ved.  Ben.  888. 

An  action  at  law  Has  against  the  rccelrer  of  a 
railroad  eompany  for  negHaence  ta 
oroeilng,  although  laave  le  not  obtained 
court  of  chancery.   Bozbury  v. 
B.  00.  •  New  BiW.  Bep;  m,  SO  Tt.  IlL 

An  appolHtmeiH  or  refusal  of  a 


liw***^ 
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[S80]  (1)  Plaintiff  in  error  relies  in  this  connec- 
tion upon  the  Act  of  Congress  of  March  3» 
1887«  24  Stat,  at  L.  552,  determining  the  ju- 
risdiction of  thecircuit  courts,  which  provides 
in  sections,  that  "every  receiver  or  manager 
of  any  property  appointed  by  any  court  of 
the  United  States  may  be  sued  in  respect  of 
any  act  or  transaction  of  his  in  carrying  on 
the  business  connected  with  such  property, 
without  the  previous  leave  of  the  court  in 
which  such  receiver  or  manager  was  ap- 
pointed." It  is  difficult  to  see  what  right 
can  be  claimed  by  the  receiver  under  this 
Act  The  right  he  claims  is  immunity  from 
•uit  without  the  prior  leave  of  the  court  ap- 
pointing him ;  but  this  is  a  right  not  ghen 
by  the  statute,  but  in  obedience  to  a  ^rneral 
and  familiar  principle  of  law  recognvzed  by 
this  court  in  DtivU  v.  Oray,  83  U.  S.  16 
Wall.  208  [21 :  447]  ;  and  Barton  ▼.  Barbour, 
104  U.  S.  126  [26:  672].  The  right  con- 
ferred by  the  statute  to  sue  without  the  prior 
leave  of  the  court,  is  not  given  to  the  defend- 
ant, but  to  the  plaintiff,  and  the  only  ques- 
tion which  coufd  properly  arise  under  the 
Act  in  this  case  is,  whether  the  receiver  so 


sued  could  be  held  liable)  for  the  acts  of  a 
prior  receiver.  The  Act  does  not  deprive 
anyone  of  the  right  to  3ue  where  such  right 
previously  existed,  ^nt  ^i^^  Buch  right  i& 
certain  cases,  and  H  was  for  the  court  to  say 
whether  the  pla!nciff*s  cause  of  action  fell 
within  tlie  stfft^ite,  or  whether  the  defendant 
was  entitled  U>  the  exemption  given  him  by 
the  general  law.  Had  the  Supreme  Court  of 
Illinois  decided  that  under  this  Act  the  de- 
fendant could  not  be  sued  without  the  prior 
leave  of  the  tederal  court,  the  plaintiff 
might  doubtless  have  obtained  a  writ  of  error 
irom  this  court  upon  the  ground  that  he  had 
been  denied  a  right  given  nim  by  a  ••statute* 
of  the  United  States  (Rev.  Stat.  §  709) ,  but 
it  does  not  follow  that  the  other  party  is  en- 
titled to  the  same  remedy.  The  case  injthis 
particular  is  analogous  to  that  of  Mmouri  v. 
Andriano,  188  U.  S.  496  [84:  10121,  decided 
at  the  last  term,  in  which  we  held  that  it 
was  only  the  partjr  whose  ri^ht  under  a  stat- 
ute had  been  denied  who  was  entitled  to  a 
writ  of  error  to  review  the  final  Judgment  of 
the  state  court. 
(2)  But,  while  we  think  that  plaintiff  Id 


the  sound  judicial  dlaoretloa  of  the  court  to  which 
tbe  applioatlon  is  made.  Simmons  Hardware  Ck>. 
T.  Walbel  (N.  Dak.)  11 L.  B.  A.  267. 

A  reoeiver  may  be  apppolnted  at  the  hearlnir,  or 
at  any  time  after  a  decree,  though  not  prayed  for 
In  the  bill.  If  the  droumstanoen  of  the  case  require 
It.   Shannon  v.  Hanks  (Va.)  IS  Ya.  L.  J.  682. 

An  appointment  of  a  reoeiver,  reinilarly  and 
legally  made  by  final  Judipnent,  vests  him  with  all 
the  powen  and  duties  of  bis  ofBoe,  though  a  pre- 
vious Irregular  and  Illegal  appointment  has  been 
made  during  the  pendency  of  an  action.  Bt  Stone- 
brtdge,87N.  r.8.B.6i7. 

Bzoept  In  oases  of  imperative  necessity,  no  per- 
son will  be  appomted  receiver  of  an  insolvent  rail- 
road company  who  Is  a  party  to  or  of  counsel  in 
the  cause,  or  who  has  been  an  oflloial  of  the  corpo- 
ration. Pennsylvania  Finance  Oo.  v.  Charleston* 
C.  ik  a  B.  Oo.  46  Fed.  Bep.  i'ltt. 

The  appointment  of  plalnttiTs  attorney  as  a  re- 
oeiver is  not  neoessarily  error  where  defendaot*s 
attorney  Is  joined  with  htm  as  reoeiver.  Shannon 
T.  Hanks  (Ya.)  IS  Y a.  L.  J.  062. 

Beasonable  notloe  of  the  time  and  place  of  an 
applioatlon  for  the  appointment  of  a  reoeiver  must 
be  given  defendants  in  all  oases  ezoept  where  the 
exigency  of  tbe  danger  would  be  fataL  lYeden- 
beim  ▼.  Bohr  (Ya.)  IS  Ya.  L.  J.  861, 414. 

An  application  for  the  appointment  of  a  reoeiver 
of  an  Insolvent  debtor  Is  properly  refused  where 
the  court  li  satisfied  that  no  preferences  were 
secured  by  a  voluntary  assignment  made  by  the 
debtor  pending  such  appUoation,  and  the  purposes 
of  tbe  application  were  fully  answered  by  tbe 
sssignmenL   Hyde  v.  Weltsner,  46  Iflnn.  9k 

A  reoeiver  of  the  rents  and  profits  of  property  of 
which  tbe  defendant  in  ejectment  Is  in  possession, 
by  himself  and  his  tenants,  wOl  not  be  appointed 
during  tbe  pendency  of  the  aollon.  La  Baa  v. 
Huetwobl,  80  K.  Y.  S.  B.  8S4. 

A  receiver  of  tbe  rents  and  profits  of  tenement 
houses  wlO  not  be  granted  at  the  suit  of  tbe  life 
tenant  agalnsta  remainderman  who,  by  agreement 
of  tbe  parties,  has  been  managing  tbe  property.  In 
tbe  absence  of  proof  of  mismanagemeot  resulting 
to  tbe  plalntHTS  Injury.  BoUwagen  ▼.  BoUwagen, 
8rK.T.8.&SHl 

Wbese  tbestookof  goods  of  an  Insotveot  flim  Is 
to  possesrion  of  tbe  Sheriff  under  several  ezeoo- 

9M 


tlons,  the  fact  that  a  oredltor  Is  attempting  to  get 
possession  thereof  by  a  writ  of  reptertn  Is  not 
ground  for  an  appUoatlon  by  one  partner  fo*  tbe 
appointment  of  s  reoeiver.  Walker  v.  Gibson,  Sft 
I1LAPP.4S, 

A  reoeiver  can*  be  appointed  under  N.  T.  OItII 
Code,  •  1784,  only  in  an  action  to  sequestrate  tbe 
property  of  a  domestic  oorporation.  Burgoyne  v. 
Eastern  ft  W.  B.  Oo.  10  N.  Y.  Ov.  Proo.  8S4. 

A  provision  in  the  mortgage  for  tbe  appolntmet 
of  a  reoeiver  should  be  spedfloally  eof  oroed  In  ease 
of  a  second  mortgage,  where  the  parties  In  posses- 
sion reoelve  the  rents,  but  refuse  to  pay  Ibe  toter- 
est  on  the  first  mortgage  and  the  taxes  oo  tbe 
property,  a  R  Keogh  Mfg.  Oo.  ▼•  Whlston,  SS 
Abb.  N.  0. 8S6. 

A  reoeiver  of  tbe  estate  win  be  appointed  wbeo 
tbe  executor  or  administrator  has  been  guilty  of 
mlsoonduot,  waste  or  misuse  of  assets,  or  there  Is 
real  danger  of  loss.  Harman  v.  Wegener,  SI  S.  C 
487. 

Oonsideration  c«  tbe  potillo  Interests  Is  control- 
ling upon  a  oom\  of  equity  when  a  pnbllo  means 
of  transportation,  «uoh  as  a  railroad,  oooies  Into 
the  poesoaaion  and  under  the  dominion  of  tbe 
court.   Joy  ▼.  St.  Louis,  188  U.  8. 1(84:  UM^ 

A  receiver  of  an  Insolvent  cannot  dalm  tbe  pos- 
session of  land  in  whioh  the  Insolvent  had  an  laSsr 
est  under  a  contract  which  did  not  pass  tbe  lesal 
title.  In  the  absence  of  any  provision  therein  ler 
possession  In  advance  of  such  tttlew  Stnttoo  v. 
OiUf  omia  Land  ft  T.  Oo.  86  GU.  868L 

A  receiver  of  an  Insurance  association  Is  euUtls*! 
to  possession  of  a  fund  which  tbe  assodatloo  hse 
placed  in  tbe  hands  of  a  trustee,  under  an  agrs»> 
ment  with  its  certificate  holders  to  oreats  a  saMy 
and  tontine  pension  fund,  its  Home 
Safety  Fund  Asso.  80  N.  Y.  8.  B.  487. 

Beoelvers,  where  there  has  been  no ' 
of  their  powers  by  legislative  enaotmsofe, 
snob  rights  of  aotlon  only  as  were  posssMi 
persons  or  corporations  upon  whose  estatas 
administer.   BepubUo  L.  Ina.  On.  t.  Swlgect,  IS  U 
B.  A.  888,  laS  IlL  IBOl 

A  reoeiver  of  a  railroad  company  Is  not  llablsfor 
rsmoving  a  switob  because  be  tbsrebj 
oootnet  of  tbe  oompany  to  malotata  tt  at  a  ( 
plaosw   He  li  underno  obllgmtkMi  ^ 
oompanyli  oootraots,  nnless  be  bai 

141  IT.  li. 


180L 


HoNtJLTA  T.  LOCHBIDOB. 


S37  88S 


error  it  not  enttUed  to  fmmoDity  by  Tirtue 
of  tbe  statute  of  lb87,  we  are  authorized  Ij 
Revised  Staiutet,  g  709,  to  review  tbe  final 
Judgmeot  or  decree  of  a  state  court  wbere 
**nny  title,  Hgbt,  privilege  or  immunity  is 
clnitned  under  .  .  .  any  .  .  .  autboritv  ez- 
rrcised  under  tbe  United  States,  and  tbe  decis- 
ion is  avainst  tbe  title*  rigbt,  privilege  or 
ioimuolty  specially  set  up  or  claimed  by 
either  party  under  such  .  .  .  authority, 
...  etc.  Now,  as  McNulta  was  eier- 
cising  an  authority  as  receiver  under  an  order 
of  tbe  federal  court,  and  claimed  immunity 
as  such  receiver  from  suit  without  the  pre- 
vious leave  of  such  court,  and  the  decision 
was  adverse  to  such  claim,  he  is  entitled  to 
a  review  of  such  ruling,  whether  his  claim  be 
foonded  upon  the  statute  or  upon  principles 
of  general  jurisprudence.  We  regard  this  as 
a  legitimate  deauction  from  the  opinions  of 
this  court  in  BudI;  V.  Ckflbath,  70  U.  6.  8  Wall. 
884  [18 :  257]  :  Feibelman  v.  Ihekard,  109  U. 
8.  ^1  [27 :  984]  ;  Paeifle  BaUroad  Removal 
OmB,  115  U.  S.  1  [29:  8191 :  Etheridge  v. 
Bperry,  189  U.  8.  266  [85:  17l],  and  Bock  v. 


Pwkin9,  189  U.  8.  628  [85:  814].    Tbe  mo- 
tion  to  dismiss  must  therefore  be  denied. 

(8)  But,  as  there  was,  for  tbe  reasons  abova 
stated,  color  for  the  motion  to  dismiss,  we  are 
at  liberty  to  inuuire  whether  there  is  any 
foundation  for  tne  position  of  the  receiver 
in  this  case  that  he  is  not  liable  to  suit  with- 
out permission  of  the  federal  court,  and  we 
are  of  the  opinion  that  there  is  not.  The  Act 
of  March  8,  1887,  declares  that  **  every  re- 
ceiver .  .  .  may  be  sued  in  respect  of 
any  act  or  transaction  of  his  In  carrying  on 
the  business  connectod  with  such  property,  f 
without  the  previous  leave  of  the  court  In 
which  said  receiver  or  manager  was  ap- 
pointed. "  We  agree  with  the  Supreme  Court 
of  Illinois  that  It  was  not  intended  by  tbe 
word  ''his,"  to  limit  the  right  to  sue  to  cases 
where  the  cause  of  action  arose  from  the  con- 
duct of  the  receiver  himself  or  his  agents; 
but  that  with  respect  to  the  Question  of  lia- 
bility he  stands  in  place  of  the  corporation. 
His  position  is  somewhat  analogous  to  that 
of  a  corporation  sole,  with  respect  to  which 
it  is  held  by  tbe  authorities  that  actions  will 


Brown  v.  Warner,  11  L.  B.  A.  8S4, 78  Tex.  6iS. 

▲  receiver  is  not  Uatde  to  a  suit  for  personal  in- 
Jmrtai  caused  by  negligence  long  l>ef  ore  his  appoint. ' 
meot.     fiosoce  Co.  of  Pennsylyania  v.  Cbarles- 
ton,  C.  ik  C  R.  Oo.  4S  Fed.  Kep.  608. 

A  receiver  operating  and  oontroUiog  a  railroad 
te  the  usual  maooer,  and  exercising  tbe  duties, 
powefs,  aod  rights  of  tbe  company,  is  liable  for^- 
jurlce  to  bis  etnplof^  in  tbe  same  manner'  and  to 
tbe  same  extent  as  the  corporation  ttaelf  would 
have  tieeo  bad  be  not  been  appointed.  Graham  v. 
Gbapman.  88  N.  T.  8.  B.  848. 

A  receiver  operating  a  railway  Is  responsible  to 
snplojte  and  otben  for  an  Injury  resulting  from 
a  defect  existing  wtieo  be  took  possession  of  tbe 
road  as  well  as  for  a  defect  occurring  under  bis 
Bttauagemeot.  Texas  ik  P.  B.  On.  v.  Oeiger,  18  Tex. 
tSL 

A  reeelver  of  a  railroad  appointed  In  foreclosure 
!■  oceedlngs  cannot  be  substituted  in  place  of  the 
railroad  company  In  a  pending  action  for  a  tnepaas 
ooauBltted  before  bis  appointment:  and  such  atv 
tloo  Is  not  maintainable  against  bhn.  Decker  v. 
Gardner,  11 L.  B.  A.  480.  1S4  N.  Y.  884,  rev*g  87  K. 
T.  &B.84L 

Tbeelalm  ofaoredttor  of  a  corporation  which 
baa  been  dissolved,  and  whose  assets  have  !)een 
plaeed  In  tbe  bands  of  permanent  receivers,  should 
be  paid  If  the  receiver*  have  eulBclent  sssets  in 
tbelr  bands,  though  tbe  time  to  prove  det>ts  against 
tbm  estntt  has  expired.  People  v.  Bemington,  88 
Han,  aai;  aff*d  in  US  N.  T.  854,  mem. 

A  reeelver  of  a  corporation  wUl  not  t>e  directed, 
before  ftnal  accounting,  to  pay  tbe  corporation^ 
tax,  altboagh  be  admits  that  be  bss  sum- 
funds,  wbere  there  may  be  prior  Hens  for 
ef  tbe  eorporation*s  emiaoyte.   8cbeook  v. 
Goal  Oo.  II  Abb.  N.  a  8B6. 

A  eoort  wbleb  appoints  a  receiver  of  railroad 
osay  eootrsot  debts  necessary  for  tbe 


operation  of  the  road,  either  for  haw,  soppMes.  or 
reotal,  and  make  soeh  expenses  a  prior  klsu  on  tbe 


property Heeif.   Koeelandv. 
Works.  110  U.  a.  888  (8Be  %m. 

paying  out  money  In  good  fsllh  npon 
of  the  ooortli  pr oteeied,  atthoogh  sooh 
■say  have  besn  luipt  o  vMeotly 
V.  Ttaby,  188  Pa.  888. 


order  ef  the  eoort  shoold  noS  be  rsQatoed  to  refund 
141  U.  ft. 


such  amount,  although  the  order  was  Improvldeot- 
ly  granted.  Be  Home  Pro vident Safety  Fund  AasOi 
88  N.  T.  8.  B.  487. 

Tbe  appointment  of  a  reeelver  cannot  be  attacked 
upon  bis  final  settlement.  Greeley  v.  Provident 
8av.  Bank.  108  Mo.  812. 

A  receiver  may  be  appointed  at  the  ftnal  bearing, 
although  the  t>ill  contained  no  prayer  for  such  re- 
lief.  CI>buro  V.  Beynolds,  81  &  a  8L 

A  receiver  may  tM  appointed  for  a  partnership 
wbere  one  member  has  excluded  the  other  from 
tbe  business  and  denied  him  any  Information  about 
tbe  partneiabip  affaln,  ss  well  ss  free  access  to  Its 
books.    Eats  v.  Brewlngton,  71  Ma  78. 

Wbere  a  continuing  partner,  after  tbe  dlmolutlon 
upon  notice  by  bis  copartners,  has  given  ample 
security  fOr  tbe  proper  winding  up  of  tbe  tmsiness, 
a  receiver  will  not  t>e  appointed  unless  lie  has  neg^ 
lacted  to  pel  form  his  du^  or  performed  It  Improp- 
erly. McDonakI  v.  Trojan  Button  Awtenar  Go.  81 
K.  Y.  8.  &  874. 

A  receiver  will  be  appointed  npon  tbe  dissolo- 
tlon  of  a  law  firm,  in  an  action  for  an  aocoont- 
Ing  between  tbe  former  partneta.  Brush  v.  Jay,  68 
Hun,  4IA,  rev*d  oo  other  grounds  In  US  N.  T* 

A  receiver  may  be  appointed  to  enforce  a  Jodgw 
ment  against  a  oorpontlon,  reqnlrtng  Its  oSBceiEn 
to  surrender  all  Ite  property  and  fie  noli  less  to  tbe 
equitable  and  lawful  owners.  King  v.  Bamss,  A 
Hun,  560.  affM  in  118  N.  r.  in. 

A  receiver  ss  tbe  agentcf  tbe  law  takes  from  the 
possession  of  a  debtor  all  bis  property,  for  division 
amongalloreditonin  equal  proportions.  Wheeler 
V.  New  Haven  Wire  Oo.  6  K  B.  A.  80Qt  87  Oonn. 


Tbe  reeelver  of  tbe  sssets  of  an  tneohrent  has  no 
better  or  greater  rights  In  the  proper Cj  than  the 
Insolvent  debtor  bad.  WIsoonsin  F.  Ik  M.  Ina.  Go. 
Bank  V.  Manistee  Salt  *  L.  Go.  77  Mtoh.  m 

Becelver*s  certificates,  being  merely  evidences  of 
Indetitedness,  can  have  no  higher  charaeter  than  the 
debts  which  they  repreeent  Fidelity  Ins.  *  8.  B. 
Go.  V.  Shenandoah  Iron  Go.  48  Fed.  Bep.  878. 

A  claim  for  damages  caused  by  penonal  injuries 
Infiioted  through  tbe  nesllgsnee  of  a  reeelver  while 
tM  Is  operating  a  railway  Is  entitled  to  payment  cot 
of  tbe  oorrent  reeslpts»  Tsxas*P«B.Go.v.Joh»- 
18TSZ.IIL 
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lie  by  and  against  the  actual  incumbenta  of 
such  corporations  for  causes  of  action  accru- 
ing under  their  predecessors  in  office.  JMk 
[888]  ▼*  Piummer,  2  Humph.  500;  Jaruen  ▼. 
(ktrander,  1  Ckyw.  670.  If  actions  were 
brought  against  the  receivership  generally  or 
against  the  corporation  by  name,  ''in  the 
hands  of,*  or  "in  the  possession  of,"  a  re- 
ceiver, without  stating  the  name  of  the  indi- 
vidual, it  would  more  accurately  represent 
the  character  or  status  of  the  defendant.  So 
lonff  as  the  property  of  the  corporation  re- 
mains in  the  custody  of  the  court  and  is  ad- 
ministered through  the  agency  of  a  receiver, 
such  receivership  is  continuous  and  uninter- 
rupted until  the  court  relinquishes  its  hold 
upon  the  property,  though  its  personnel  may 
be  subject  to  repeated  changes.  Actions 
against  the  receiver  aro  in  law  actions  against 
the  receivership,  or  the  funds  in  the  hands 
of  the  receiver,  and  his  contracts,  misfeas- 
ances, negligences  and  liabilities  are  official 
and  not  personal,  and  Judgments  against  him 
as  receiver  are  payable  only  from  the  funds 
in  hit  hands.  As  the  right  given  by  the 
statute  to  sue  for  the  acts  and  transactions  of 
the  receivership  is  unlimited,  we  cannot  say 
that  it  should  be  restricted  to  causes  of  action 
arising  from  tine  conduct  of  the  receiver 
against  whom  the  suit  is  brought,  or  his 
agents. 

The  d^fenm  U  frivotouM  and  the  judgment 
€f  the  aupreme  Court  qf  llUnoie  muet  be 
eifffi/rfMd, 

The  OhUf  JumUm  and  Mr,  Justice  Gray 
havinff  been  absent  when  this  case  was  sub- 
mitted, took  no  part  in  its  decision. 


SDWARD  L.  MoOLAIN,  Appt., 

«. 

ANDBBW  OBTMAYER  bt  au 
0eea.  a Beporter^s  ed.  419-128.) 

Bxtent  cf  patent—the  claim  ie  meaeure  cf  pat- 
mtet^eright^-^ourU  cannot  enlarge  a  patent — 
eoMtruction  of  patent— ^rtftinffement—aban- 

',  donmsniof  part  cfpatent—Ortmayefe  patent 
for  horee  collar  pade-^ordinary  mechanical 
ektU— extent  and  uee  of  patented  device,  untafe 
criterion  of  patentability— general  ueeie  not 
effidence  ^  utiliiy  or  patentable  novelty— Mc- 
CHain'e  patent  fir  pads  for  horee  coUan. 

L  A  patentee  may  claim  the  whole  or  onlj  a  part 
of  his  inveatiOD,  and  if  he  only  describe  and 
elaim  a  part^  he  Is  presumed  to  have  abandoned 
the  residue  to  the  pablic 

fL  The  claim  Is  the  measure  of  a  patentee*8  'right 
to  relief,  and  while  tiie  specillcation  may  be  re- 


ferred to  to  limit  the  claim,  tt  can  never  be  made 
available  to  expand  IL 

&  The  courts  have  no  rlffht  to  enlarge  a  patent  be- 
yond the  scope  of  its  claim  ss  allowed  by  the  Pat- 
ent Office,  or  the  appellate  tribunal  to  whioh  ooo- 
tested  applications  are  referred. 

L  Where  the  <dalm  Is  fahrly  susceptible  of  two 
oonstruotionB,  that  one  will  be  adopted  which  will 
preserve  to  the  patentee  his  actoal  invention;  but 
nothing  can  be  held  to  be  an  Infringement  of  a 
patent  which  does  not  fall  within  the  terms  the 
patentee  hss  himself  chosen  to  ezpresi  bis  Inven- 
tion. 

ft.  Where  a  pateniee  deotees  npou  a  eomblnatloo 
of  elements  which  he  asserts  constitute  the  nov- 
elty of  his  invention,  he  cannot  In  his  proofs 
abandon  a  port  of  such  combination  and  main- 
tain his  claim  to  the  rest,  nor  can  a  patentee  do 
BO  where  he  has  claimed  more  than  is  necessary  to 
the  successful  working  of  his  device. 

a.  The  curved  hook  of  the  defendant  described  In 
the  patent  to  Ortmayer  numbered  381.818  for  pads 
for  horM  collarB,  is  not  an  infringement  of  the 
double  spring  described  in  the  plaintUTi  specdll- 
cation  and  dalm  of  the  patent  Ko.  90e,T0O  for  pad 
fOr  horses  oolhus. 

7.  Whether  the  variation  In  an  old  device  relied 
upon  in  a  partloulsr  patent  Is  anything  more  than 
ordinary  mechanical  skill.  Is  a  question  which 
cannot  be  answered  by  applying  the  test  of  any 
general  definition  of  Invention. 

8.  The  statute  limits  the  benefits  of  patent  laws  to 
Inventions  which  are  new  as  well  as  useful;  the 
extent  to  which  a  patented  device  has  gone  into 
use  Is  an  unsafe  criterion  of  its  patentability. 

9.  WhUe  this  court  has  held  in  a  number  of  cases, 
that  in  a  doubtful  case  the  fact  that  a  patented 
article  had  gone  into  general  use  is  evldeaoe  of 
Mb  utiUty,  it  is  not  conclusive  even  of  that— much 
lesB  of  its  patentable  novelty. 

10.  The  second  McCSain  patent  Na  207.011,  for  an 
improvement  on  a  former  patent  for  a  pad  for 
horse  collars,  does  not  involve  Invention,  at  least 
in  the  absence  of  conclusive  evidence  that  the 
single  spring  performs  some  new  and  important 
function  not  performed  by  it  in  the  prior  patent. 

[No.  44.] 


Argued  Oct.  SO  and  f  i.  1891. 

1891. 


N09.S, 


APPEAL  from  a  decree  of  the  Circait  Oomt 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  dismissing  a  suit  in  equity  for 
the  infringement  of  two  letters  patent  inaDted 
to  appellant  McClaiu,  viz.,  patent  No.  259,700, 
issued  June  20,  1Q82,  for  a  pad  for  horse  col- 
lars, and  patent  No.  267,011,  issued  November 
7, 1882,  for  an  improvement  upon  the  same. 
Affirmed. 

See  same  case  below,  88  Fed.  Rep.  284. 

The  facts  are  stated  in  the  opinion. 


fltatement  by  Mr,  Justice  Browai 
This  was  a  bill  in  equity  for  the  infringe- 
ment of  two  letters  patent  granted  to  appel- 
lant McClain,    viz.,    patent   No.    259.700. 


Nora.— Fm*  what  pateiUe  are  granted;  uihem  ds> 
eUired  void^  see  note  to  Bvans  v.  Baton,  4:  IBS. 

Ae  to  patentabOU/if  of  inventions,  see  noCcs  to 
Thompson  ▼•  Boissolior,  2Be  7S;  Coming  v.  Burden, 
14:6881 

MO 


Am  to  abandonment  of  tfivantfon,  see  note  to  Fm- 
nook  V.  Dialogue,  7: 8S7. 

^  to  d<ftfnot<on  beCtoeen  invenNons  c/ 
artkiee*  or  products  and  proeeeeee;  when  lattsr 
sntcd,  see  note  to  Coming  v.  Borden,  14:  683. 
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lamed  June  SOth  1883,  for  %  "ped  for  horsefore  roll  only  of  the  collar,  initeadof  acorred 


eollan,*  and  patent  No.  287,011,  issued  No- 
Tember  7,  1A88,  for  an  improTement  upon 
the  same.  Another  patent,  numbered  208,  o20, 
Issued  Ma  J  18,  1884,  to  J.  Scherling  for  a 
''pad  testening,"  and  assigned  to  the  appel- 
lant, was  originally  included  in  the  suit, 
Init  was  abamionea  upon  the  argument  in 
this  court. 

In  the  tpeciflcation  of  the  first  patent.  No. 
S99.700,  the  patentee  stated  that  his  invention 
related  "to  that  class  of  horse  collar  pads 
which  are  pltoed  between  the  collar  ana  the 
borse^s  shoulders,  and  are  adjustably  attached 
to  the  collar  and  known  as  'sweat  pads,'  " 
the  object  of  the  inyention  being  **to  produce 
a  sweat  pad  for  a  horse  collar  which  can  be 
easily  and  readily  attached  to  or  taken  from 
the  collar,  and  wnich  can  be  fitted  to  collars 
▼arrinff  In  size." 

lie  further  stated  that  the  pad  proper  was 
*  made  so  as  to  form  an  intermediate  cushion 
between  the  collar  and  the  horse's  shoulders 
and  of  a  size  such  as  to  entirely  isolate  Uie 
collar  from  all  portions  of  the  horse's  shoul- 
ders. .  .  .  The  sweat  pad,  as  Just'de- 
wtl]  scribed,  Is  not  claimed  as  a  new  Inrention. 
Hy  improTements  consist  in  the  addition  of 
springs  9  9  and  choke* strap  billet- loop  b. 
The  top  ends  of  the  pads  or  bodies  are  ad- 
Jacent  the  withers  of  the  neck,  and  are  pro- 
Tided  with  elastic  sprinffs— steel — which  are 
•o  made  as  to  be  capable  of  being  opened 
and  then  clasped  around  the  body  of  the  sides 
of  the  collar.  Thus  one  end  of  a  spring  is 
•o  curred  as  to  partly  encircle  the  fore  wale 
or  small  roll  of  the  collar  and  to  hug  it  so 
closely  as  to  keep  out  of  the  way  of  the 
hame.  and  the  other  end  is  so  curved  as  to 
Umilarlr  encircle  snd  hug  the  after  wale  or 
bodr  side  of  the  collar  awl  yet  not  interfere 
witb  the  hame.  Such  construction  will  en- 
able the  pad  to  be  easily  and  readilv  attached 
at  its  top  ends  to  the  top  ends  of  the  collar, 
and  also  will  permit  of  attachment  at  vari- 
able positions  along  the  sides  of  the  collar, 
•o  that  it  can  be  easily  fitted  to  collars  of 
different  sizes.* 

His  claim  was- 

**!.  As  aitachmenta  to  a  sweat  or  other 
borae  collar  pad,  the  elastic  sprini^s  « t,  sub- 
■tantlally  as  described,  and  for  the  purposes 
set  forth.* 

There  was  a  second  claim,  which,  how* 
•ver.  became  immaterial. 

Patent  No.  987,011  was  for  an  improve- 
BMnt  upon  the  prior  patent,  and  consisted  in 
discarding  that  portion  of  the  spring  of  such 
patent  as  embraced  the  after  roll  of  a  collar, 
and  in  osinff  the  fore  roll  only.  In  this 
connection  taf-  patentee  stated  "that  said 
spring  8  differs  materially  from  the  spring 
fn  my  previous  patent.  First,  this  spring 
has  but  one  curved  portion,  intended  for  the 


Dortion  for  the  fore  roll  and  one  for  the  beck 
roll.  The  single-roll  spring  is  applicable 
where  the  two- roll  spring  could  not  be  used, 
and  is  preferable  and  cheaper  even  where  the 
latter  can  be  used.  .  .  .  It  is  therefore 
seen  that  the  two-roll  springs  are  much  more 
cumbersome  to  use  than  single-roll  springs, 
while  when  the  curves  of  the  two- roll  sprinn 
are  repeatedly  and  much  beot  they  lose  their 
elasticity,  and  consequently  their  usefulness. 
.  .  .  A  mat  feature  possessed  by  |Mida 
having  the  single  curved  springs  Is  that  they 
can  be  easily  and  speedily  removed  from  or 
attached  to  a  collar,  and  therefore  can  be  sep- 
arated from  the  collar  when  It  is  removed  from 
a  horse's  neck.  .  .  .  As  an  article  of  man- 
ufacture the  single-roll  spriof  can  be  made 
and  attached  to  a  pad  at  mudi  lees  expense 
than  a  two-roll  sprinff.  First,  it  does  not 
require  so  much  material ;  second,  it  Is  easier 
to  form  and  may  not  require  tempering,  as 
the  tempered  steel  in  the  market  may  answer 
where  it  has  been  found  that  such  steel  will 
not  do  for  a  two-roll  spring;  thirtl.  It  Is 
more  convenient  to  attach  by  riveting  by 
hand  or  by  machinery,  for  riveting  machinery 
now  in  use  can  beuseidon  a  single- roll  spring, 
but  not  on  a  two-roll  one,  since  the  curvSd 
ends  of  the  latter  project  over  the  riveta.* 

The  claims  of  this  patent  were : 

*  1.  As  an  attachment  to  a  horse  collar  pad 
or  other  harness- pad,  and  as  a  means  of  ad- 
Justsbly  attaching  a  pad  to  a  horse  collar  or 
other  part  of  harness,  the  elastic  single-roll 
or  single-curved  spring  S,  constructed,  ar- 
ranged, attached,  and  operating  substantially 
in  the  manner  shown  or  dencrlbed,  and  for 
or  with  the  purposes  set  forth. 

*^%,  The  combination,  with  a  horse  collar 
pad,  of  elastic  single-roll  or  single-curve 
spring  8,  substantially  In  the  numner  shown 
or  described,  and  for  the  purposes  set  forth.  * 

The  answer  of  defendants  denied  that  the 
invention  relied  upon  was  novel,  or  that  the 
alleged  inventors  were  the  first  or  original 
inventors  thereof,  and  also  denied  that  the 
said  improvements  contained  any  Invention 
when  compared  with  the  prior  art  To  the 
charge  of  infringement  tae  defendants  an- 
swered as  follows:  "These  defendants,  on 
their  own  understandinr  of  the  scope  and 
meaning  of  said  several  letters  patent,  end 
on  the  advice  of  counsel  in  relation  thereto, 
deny  that  they  have  ever,  in  any  way.  In- 
fringed  upon  the  same  or  upon  any  or  them 
or  upon  any  claim  thereof.  * 

Plaintiff ^s  bill  was  dismissed  by  the  Cir- 
cult  Ck>urt  upon  the  eround  that  the  first 
patent  was  not  infringed,  and  that  the  second 
patent,  in  view  of  the  first,  and  of  the  other 
aevlces  offered  in  evidence,  was  void  for 
want  of  novelty.  The  opinion  of  the  court 
is  reported  in  A  FM.  Rep.  984. 
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Meaan.  ThoauM  A.  Banning  md  Ephraim 
Banning  for  appellees. 

Mean.  James  Mooro  aod  Edmund 
Wetmore  for  appellant, 

Mr,  Jtutiee  Brown  deliyered  the  opinion 
of  the  oourt . 
[423]  ^)  xhe  defense  to  the  first  patent  was 
rested  principally  upon  the  question  of  the 
infringement.  Defendants  In  their  answer 
admitted  that  they  had,  as  a  corporation  and 
individually,  manufactured  and  sold  sweat 
pads  for  horse  collars  under  letters  patent 
issued  to  defendant  Ortmayer;  **that  is  to 
say,  sweat  pads  adapted  to  be  fastened  or 
secured  to  the  collar  by  a  simple  hook  made 
of  wire,  arranged  to  clasp  the  front  roll  of  the 
collar,  but  not  in  any  way  having  or  em* 
ploying  the  pretended  inventions  and  im- 
provements described  and  claimed  in  said 
several  letters  patent,  or  either  of  them." 

This  patent  to  Ortmayer,  numbered  881,818 
exhibits  a  horse  collar,  a  sweat  pad,  a  hook 
made  of  wire,  **  its  curved  or  hooked  portion 
being  so  bent  or  formed  as  to  clasp  the  outer 
or  exposed  part  of  the  front  roll  of  the  collar, 
and  so  ss  to  have  a  broad  bearing  thereon." 
The  hook  is  connected  to  the  paa  in  such  a 
manner  as  to  be  Joined  or  hinged  thereto  so 
as  to  be  capable  of  being  turned  in  the  fold 
of  the  leather.  Says  the  patentee :  **To  ap- 
ply the  pad  to  the  collar  ft  is  only  necessary 
to  arrange  it  underneath  the  collar  in  the 
usual  manner,  first  raising  the  hooks  D  D,  and 
then  pushing  them  downwiutl,  so  that  they 
will  clasp  the  front  roll  of  the  collar." 

It  is  evident  from  this  patent  and  from  the 
entire  testimony  that  the  defendants  made 
use  of  a  single  hook  O,  embracing  the  front 
roll  of  the  collar  only,  while  the  api)ellant 
McOlain  has  limited  himself,  perhaps  un- 
necessarily, to  the  elastic  springs  »  $,  which 
the  drawings  and  the  whole  tenor  of  the 
specification  show  to  be  double  and  intended 
to  be  clasped  around  both  the  fore  and  after 
wales  of  the  collar.  While  the  patentee  may 
have  been  unfortunate  in  the  language  he 
has  chosen  to  express  his  actual  invention, 
and  may  have  been  entitled  to  a  broader 
claim,  we  are  not  at  liberty,  without  running 
counter  to  the  entire  current  of  authority  in 
ti:is  court,  to  construe  sudi  claims  to  include 
more  than  their  language  fairly  imports. 
Nothing  is  better  settled  in  the  law  of  patents 
[4M]  than  tlmt  the  patentee  may  claim  the  whole 
or  only  a  part  of  his  invention,  and  that  if 
he  only  describe  and  claim  a  part^  he  is 
presumed  to  have  abandoned  the  residue  to 
the  public  The  object  of  the  patent  law  in 
requiring  the  patentee  to  **  particularly  point 
out  and  distinctly  clsim  the  part,  improve- 
ment, or  combination  whidi  he  claims  as 
his  inyention  or  discovery,*  is  not  only  to 
secnps  to  him  all  to  which  he  is  entitled, 
but  to  apprise  the  public  of  what  is  still  open 
to  them.  The  claim  Is  the  measure  of  nis 
right  to  relief,  and  while  the  specification 
may  be  referrea  to  to  limit  the  claim,  It  can 
never  be  made  available  to  expand  it.  Thus 
in  K^ifttant  Bridge  Oo.  y.  Phctnix  Iran  Oo,,  95 
U.  8.  274,  878  124 :  844,  8451,  the  manufac- 
ture of  round  bars,  flattenea  and  drilled  at 
the  eye,  for  use  in  the  lower  chords  of  iron 

§09 


bridges  was  held  not  to  be  an  infringemcA 
of  a  patent  for  an  improyement  in  sock 
bridges  where  the  claim  in  the  speclficatios 
described  the  patented  invention  as  consiit- 
ing  in  the  use  of  wide  and  thin  drilled  ejt- 
bars  applied  on  edge.  In  delivering  tla 
opinion  of  the  court,  Mr.  Juttice  Bradl^  ob- 
served :  **  It  is  plain,  therefore,  that  tlie  de- 
fendant company,  which  does  not  make  Mid 
bars  at  all,*^  (that  is,  wide  and  thin  ban.) 
**but  round  or  cylindrical  bars,  does  not  is> 
fringe  this  claim  of  the  patent.  When  a 
claim  is  so  explicit,  the  courts  cannot  alicr 
or  enlarge  it.  If  the  patentees  have  sot 
claimed  the  whole  of  their  Inyentloo,  and 
the  omission  has  been  the  result  of  inadvert- 
ence, they  should  have  sought  to  correct  tht 
error  by  a  surrender  of  their  patent  and  as 
application  for  a  reissue.  .  .  •  But  thi 
courts  have  no  right  to  enlarge  a  patent  be- 
yond the  scope  of  ite  claim  as  allowed  by  the 
Patent  Ofiice,  or  the  appellate  tribunal  to 
which  contested  applications  are  referred. 
When  the  terms  of  a  claim  in  a  patent  art 
clear  and  distinct,  (as  they  always  should 
be,)  the  patentee,  in  a  suit  brought  upon  the 
patent,  is  bound  by  it.  He  can  claina  noth- 
ing beyond  it." 

Similar  language  is  used  in  LMgh  VaUe$ 
R  Co.  v.  MeUon,  104  U.  8.  112  (26 :  6301. 
in  reference  to  a  patented  locomotive  wheel. 
In  Ma$ury  v.  Anderton,  11  Blatchf.  162,  165. 
it  was  said  by  Mr.  Justice  Blalchford :  "  The 
righto  of  the  plaintiff  depend  upon  the  claim 
in  his  patent,  according  to  ito  proper  ooo* 
struction,  and  not  upon  what  he  may  erroo- 
eously  suppose  it  covers.  If  at  one  time  be 
Insisto  on  too  much,  and  at  another  on  too 
little,  he  does  not  thereby  work  any  prejudice 
to  the  righto  actually  secured  to  him. "  Other 
cases  to  the  same  effect  are  iftfrntf  y.  TetnmanM, 
94  U.  S.  568  [24 :  285]  :  Bum$  y.  Meyer,  100 
U.  8.  671  [25 :  7881,  and  BuUer  y.  ~ 
119  U.  8.  580  [80:  492]. 

It  is  true  that,  in  a  case  of  doubt,  w] 
the  claim  is  fairly  susceptible  of  two 
structions,  that  one  will  be  adopted  which 
will  preserve  to  the  patentee  his  actual  'b- 
vention ;  but  if  the  language  of  the  K>ecifi- 
cation  and  claim  shows  clearly  what  be  de- 
sired  to  secure  ss  a  monopoly,  noihing  can 
be  held  to  be  an  infringement  which  docs 
not  fall  within  the  terms  the  patentee  has 
himself  chosen  to  express  his  invention. 
The  principle  announced  by  this  court  in 
Vanee  y.  CkimpbeU,  66  U.  8.  1  Blsck,  4S7 
[17:  168],  that,  where  a  patentee  declares 
upon  a  combination  of  elemento  which  ho 
aaserto  constitute  the  oovelty  of  his  inyen- 
tion,  he  cannot  in  his  proofs  abandon  a  part 
of  such  combination  and  maintain  his  claim 
to  the  rest,  is  applicable  to  a  case  of  this  kind 
where  a  patentee  has  clsimed  more  than  is 
necessary  to  the  successful  working  of  his 
advice. 

Applying  these  familiar  principles  to  the 
case  unaer  consideration,  we  are  forced  to  tbs 
conclusion  that  the  curved  hook  of  the  de- 
fendant is  not  an  infringement  of  the  doabia 
spring  described  in  the  plaintiff's  speciflca* 
tion  and  claim.  While  a  single  spring  or 
hook  embracing  the  fore  wale  or  a  ooilar  amy 
be  equally  as  eiDeaoi^us,  the  patentee  Is  no 
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sfc  liberty  to  say  that  the  spring  encir- 
jifatt  the  aftei  wale  is  immaterial  and  use- 
tauaii  was  the  patentee  in  Vanee  t.  Camp- 
■  to  discard  one  of  the  elements  of  his  com- 
pMtion  upon  the  same  ground.  This  was 
jvidently  the  theory  of  the  patentee  him- 
ilt  since,  a  little  more  than  two  months 
Uler  this  patent  was  issued,  in  a  letter  to 
Iks  Patent  Office  of  September  2,  1882,  in 
pich  he  made  application  for  his  second 
^  it»  oovesing  the  single-roll  spring,  he 
~  that  "the  single-roll  spring  must  be 
led  to  be  a  structure  positively  and  un- 
Ivocally  different  from  the  two-roll 
There  being  no  infringement  of 
ibpatent^  there  can  be  no  recovery  upon  it. 
(^  The  second  patent  was  principally  con- 
~  upon  the  ground  of  want  of  invention. 
his  specification  the  patentee  states  it  to 
HI  improvement  upon  his  prior  patent, 
differing  materially  from  it  in  the  fact 
"this  spring  has  but  one  curved  portion, 
'  for  the  fore  roll  only  of  the  collar, 
of  a  curved  portion  for  the  fore  roll 
one  for  the  bacK  roll."  It  seems  from 
letter  to  the  Patent  Office  of  September 
1883,  to  which  reference  has  already  been 
that  in  endeavorinjr  to  practice  the  in- 
in  his  prior  patent,  he  found  that  the 
-loll  sprinff  was  not  generally  applicable 
tfloUan  of  different  sizes,  as  it  bad  been 
it  would  be ;  as  the  rolls  in  collars 
Ferent  sizes  and  of  different  make  varied 
inch  that  while  it  would  make  a  pad  an- 
ile to  collars  of  different  sizes  for  light 
the  same  pad  could  not  be  used  on  col- 
for  lieavy  work,  and  hence  the  invention 
nd  to  be  imperfect.  This  resulted  in 
indention  of  the  single-roll  spring  of  his 
~  application. 

.dcaily,  the  only  novelty  consists  in 
ig  the  double-roll  spnng  1q  two  and 
_  the  fore  roll  only.     While  this  enables 
I  pad  to  be  located  on  the  collar  more  read- 
man  when  two  springs  were  used,  the  roll 
the  same  function  as  in  the  prior 
and  the  patent  can  only  be  sustained 
Um  tiieory  that  the  discarding  of  the 
roll  involved  invention.    What  shall 
as  invention  within  the  meaning 
patent  laws  has  been  made  the  subject 
•a  great  amount  of  discussion  in  the  au- 
lUes,  and  a  large  number  of  cases,  par- 
ly in  the  more  recent  volumes  of  re- 
turn  solely    upon    the    question    of 
[ty.    By  some,  invention  is  described  as 
eootriving  or  constructing  of  that  which 
^  lot  before  existed ;  and  by  another,  giv- 
a  construction  to  the  patent  law,  as  *^the 
out,  contriving,  devising,  or  creat- 
•omething  new  and  useful,  which  did 
oziBt  before,  by  an  operation  of  the  in- 
To  say  that  the  act  of  invention  is 
production  of  something  new  and  useful 
~  not  solve  the  difficulty  of  giving  an  ac- 
definition,  since  the  question  of  what 
M  distinguished  from  that  which  is  a 
ible  variation  of  what  is  old,  is  usual li^ 
mry  question  in  issue.    To  sav  that  ft 
ros  an  operation  of  the  intellect,  is  a 
et  of  intuition,  or  of  something  akin 
aioa,  as  distinguished  fr6m  mere  me- 
est  skill,  draws  one  somewhat  nearer 


to  an  appreciation  of  the  true  distinction, 
but  it  does  not  adequately  express  the  idea. 
The  truth  is  the  word  cannot  be  defined  in 
such  manner  as  to  afford  any  substantial  aid 
in  determining  whether  a  particular  device 
involves  an  exercise  of  the  inventive  faculty 
or  not.  In  a  given  case  we  may  be  able  to 
say  that  there  Is  present  invention  of  a  very 
hi^h  order.  In  another  we  can  see  that  there 
is  lacking  that  impalpable  something  which 
distinguishes  invention  from  simple  mechan- 
ical skill.  Courts,  adopting  fixed  principles 
as  a  guide,  have  by  a  process  of  exclusion 
determined  that  certain  variations  in  old  de- 
vices do  or  do  not  involve  invention ;  but 
whether  the  variation  relied  upon  in  a  par- 
ticular case  is  anvthing  more  than  ordinary 
mechanical  skill  is  a  question  which  cannot 
be  answered  by  applying  the  test  of  any  gen- 
era!  definition. 

Counsel  for  the  plaintiff  in  the  case  under 
coiL<tideration  has  argued  most  earnestly  that 
the  only  practical  test  of  invention  is  the 
effect  or  the  device  upon  the  useful  arts — in 
other  words,  that  utility  is  the  sole  test  of 
invention,  and,  inferentially  at  least,  that 
the  utility  of  a  device  is  conclusively  proven 
by  the  extent  to  which  it  has  gone  into  gen- 
eral use.  He  cited  in  this  connection  certain 
English  cases  which  go  far  to  support  his 
contention.  These  crises,  however,  must  not 
be  construed  in  such  way  as  to  control  the 
language  of  our  statute,  which  limits  the 
benefits  of  patent  laws  to  things  which  are 
new  as  well  as  useful.  By  the  common  law 
of  England,  an  importer — the  person  who 
introduced  into  the  kingdom  from  any  for- 
eign country  any  useful  manufacture — was  as 
much  entitled  to  a  monopoly  as  if  he  had  in- 
vented it.  Thus  in  Darey  v.  Allin,  Noy, 
178,  it  is  stated  that,  "  where  any  man,  by 
his  own  charge  and  industry,  or  by  his  own 
wit  or  invention,  doth  bring  any  new  trade 
into  the  re»lm,  or  any  engine  tending  to  the 
furtherance  of  a  trade  that  never  was  used 
before  .  .  .  the  king  may  grant  to  him 
a  monopoly  patent  ...  in  consideration 
of  the  good  that  he  doth  bring  by  his  inven- 
tion to  the  commonwealth,"  citing  several 
instances  of  skill  imported  from  foreign 
countries.  In  Edgebufjf  v.  Stepheru,  1  Web. 
Pat.  Cas.  85,  it -was  said:  "The  Act  [of 
monopolies]  intended  to  encourage  new  de- 
vices useful  to  the  kingdom,  and  whether 
learned  by  travel  or  by  study  it  is  the  same 
thing." 

It  is  evident  that  these  principles  have  no 
application  to  the  patent  system  of  the  United 
States,  whose  beneficence  is  strictly  limited 
to  the  invention  of  what  is  new  and  useful, 
and  that  the  English  cases  construing  even 
their  more  recent  acts,  must  be  received  with 
some  qual ification.  That  the  extent  to  which 
a  patented  device  has  fifone  into  use  is  an  un- 
safe criterion  even  of  ite  actual  utility,  is 
evident  from  the  fact  that  the  general  intro- 
duction of  manufactured  articles  is  as  often 
effected  by  extensive  and  ludicious  advertis- 
ing, activity  in  putting  the  goods  upon  the 
market,  and  large  commissions  to  dealers,  as 
by  the  intrinsic  merit  of  the  articles  them- 
selves. The  popularity  of  a  proprietary 
medicine,   for  instance,  would  be  an  unsafe 
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critarioo  of  its  real  value,  since  it  is  a  no- 
torious fact  that  the  extent  to  which  such 
preparations  are  sold  is  very  largely  depend- 
ant upon  the  liberality  with  which  they  are 
advertised,  and  the  attractive  manner  in 
which  they  are  put  up  and  exposed  to  the 
•ye  of  the  purchaser.  If  the  generality  of 
sales  were  made  the  test  of  patentability,  it 
would  result  that  a  person  by  securing  a 
patent  upon  some  trifling  variation  from  pre- 
viously known  methods  might,  by  energy  in 
pushini;  sales  or  by  superiorly  in  finishing 
or  decorating  his  goods,  drive  competitors 
out  of  the  market  and  secure  a  practical 
monopoly,  without  in  fact  having  made  the 
slightest  contribution  of  value  to  the  useful 
arts.  The  very  case  under  consideration  is 
not  barren  of  testimony  that  the  great  success 
of  the  McClain  pads  and  clasping  hooks,  a 
1am  demand  for  which  seems  to  have  arisen 
and  increased  vear  by  year,  is  due.  partly  at 
least,  to  the  fact  that  he  was  the  only  one 
who  made  the  manufacture  of  sweat  pads  a 
specialty,  that  he  made  them  of  a  superior 
quality,  advertised  them  in  the  most  exten- 
sive and  attractive  manner,    and    adopted 
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the  dlsoovery  of  the  f sets,  at  onoe  aanoaMs  te 
purpose  sDd  adhere  to  it.  If  be  be  silent,  iDd 
oootlnue  to  treat  the  propert j  as  hto  own,  ht  wm 
be  held  to  have  waived  the  objeotion,  and  wiU  be 
ooDcHisf  vely  tx>UDd  by  the  oontimot,  as  tf  the  mto- 
take  or  fraud  had  not  oocorred. 

2.  Full,  exolusive,  and  open  pooevlon  of  land  to 
Dotioe  of  the  equitable  interest  of  the  rmmaui 
in  the  propertj,  to  everyone. 

8.  A  resdaBioD  of  a  settlement  between  plaintiff 
and  others,  by  consent  of  one  of  tlie  parties  tbei«- 
to,flve  or  six  years  after  the  settlement,  and  two 
years  after  plaintiir,  with  full  knowledce,  had 
rattfled  and  aiBnned  it,  thoogfa  bindiog  upon  the 
party  consenting  thereto,  is  not  binding  apas 
others  who  did  not  oonsent* 
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means  of  pushing  them  upon  the  market, 
and  thereby  largely  increased  the  extent  of 
their  sales.  Indeed  it  is  impossible  from 
this  testimony  to  say  how  far  the  large  sales 
of  these  pads  is  due  to  their  superiority  to 
others,  or  to  the  energy  with  which  they 
were  forced  upon  the  market. 

While  this  court  has  held  in  a  number  of 
cases,  even  so  late  as  Mayauxm  v.  New  York 
BeU.  di  Pack.  Oo.  \arUe,  981],  decided  at  the 
present  term,  that  in  a  doubtful  case  the 
fact  that  a  patented  article  had  gone  into 
general  use  is  evidence  of  its  utility,  it  is 
not  conclusive  even  of  that— much  less  of  its 
patentable  novelty. 

In  no  view  that  we  have  been  able  to  take 
of  the  case  can  we  sustain  the  second  McClain 
patent.  We  do  not  care  to  inquire  how  far 
it  was  anticipated  by  the  various  devices  put 
in  evidence,  showing  the  use  of  a  similar 
^'^lr^r'\  analogous  purpose,  since  we  are 
satisfied  that  a  mere  severance  of  the  double 
spring  does  not  involve  invention,  at  least 
?  1  *^*®°^  ^'  conclusive  evidence  that 
the  single  spring  performs  some  new  and  im- 
portant function  not  performed  by  it  in  the 
prior  patent.  The  evidence  upon  this  point 
is  far  from  satisfactory,  and  the  decree  qf  the 
Omuii  Court  muet  thertfore  be  affirmed. 


JULIA  H.  MoLBAN  n  al.,  Appte.. 

e. 

RUGGLB8  W.  CLAPP  n  al. 

(8ee&a  Beportsr*S  ed.  «M87 J 

Bmieeian  ifeofUraeifcr  wUetake  cr&aud-^pee^ 

meion^landie  notice  cf  iniereet  thereikl 

Beeeieewn  qf  eeittement,  whm  not  binding. 

LWhsf^a  party  desbres  to  rescind  a  oontiaot  upon 
thegioondof  mistaka  or  ftmod,  be  most,  upon 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  dismissing  a  suit  in  equity  to 
set  aside  a  settlement  and  foreclose  a  mortgage. 
Affirmed. 

Wot  reported  below. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edwin  B.  Smith,  for  appellants: 

The  law  of  Dlinols  makes  the  filing  for  rec- 
ord sufllcient  to  protect  thoee  who  accept  con- 
veyance with  knowledge  of,  and  relying  upon, 
such  filing. 

,n^  '':J?^.\  •  ™-  ^J  Merrick  v.  WalUce, 
19  ni.  486;  Nattinger  v.  Ware,  41  JuTSSi 
Snapp  V.  Peirce.  24  III.  157. 

Knowledge  of  the  title  as  it  stood  upon  th« 
countv  xecords  imports  verity  to  whoever  hm 
occasion  to  resort  to  them. 

White  V.  JTiWy,  42  Dl.  510;  Buchanan  r.  /n- 
ternaUonal  Bank,  78  III.  500;  Shannon  v.  BalL 
72  III.  854:  BaU  v.  Shannon,  85  HL  478:  Booi^ 
V.  Clark.  5  L.  R.  A.  276,  129  DL  482. 

The  rights  of  the  mortgagee,  bad  become 
fixed  bv  the  record  of  his  mortgage  which  waa 
notice  for  all  time. 

^2^  T  J^^' "»  lU.  857;  £&fl  ▼.  SWa. 
non.  85  111.  478. 

Mr.  Chadwick's  information  as  to  our  claim 
was  such  that  he  would  have  been  bound  to 
hold  in  subordination  to  it,  had  he  not  consulted 
the  county  records. 

ir^}"^  7u  -K^*'J^  °^  *^J  Morrieom  v. 
Ke^,  22  III.  610;  Chicago,  R.  I  d  P.  R  Co. 

Z:  5f^i^^*J9  ^  ^'^'^  Shqtardeon  v  ^iviul 
71  m.  646;  Bent  v.  Coleman,  89  lU.  864;  ^&«^ 
heimer  v.  Gunn,  24  Mich*  877. 

A  party  is  bound  by  that  state  of  tbinga 
which  he  would  have  ascertained  \xj  inquiry 

^nedg  v.  Oreen,  8  MyL  &  K.  722;  Cordocm 
v.  Bbod,  b4  a.  8. 17  WaU.  1  (21:  587);  Eatzard 
V.  QHiuM.  21  Fed.  Rep.  18a 

The  retention,  exchange,  or  substltutloo  of 
notes  is  of  no  effect  upon  the  mortgage,  if  tiio 
debt  renudns  unpaid. 

tjoorf  87  Dl.  438;  Dartt  v.  Batee,  95  HI.  493: 
KimUe  v.  Beworthg,  6  HI.  App.  617. 

There  may  not  be  merely  a  renewal  of  DolesL 
but  a  substitution  of  those  of  a  third 
without  discharge  of  the  mc^gafe. 


Toitrttmr  ***'^'*  "«•  to  Amrtroof  T.  NeblaM  T.  IbobriMid.  a:  «i. 
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Mer  y.  Paine,  68  Iowa,  85;  Sloan  y.  /?»00» 
41  Iowa,  406, 467;  Heitdy  ▼.  ifa^^Mon,  54  Iowa, 
MO,  511;  Bathetmer  y.  Gunn,  24  Mich.  872, 
IMiy.  Mofnard. 9 Mast.  242. 

That  Mr.  Chadwick  bought  with  notice  of. 
nd  made  allowance  for  our  mortgage,  and 
tea  triea  to  eyade  ita  payment,  is  Itself  evi- 
inoeof  bad  faith.  The  relationship  of  the 
ivtieB  is  suspicions. 

ite^y.  Price,  81  Wis.  86;  Seite  y.  MitehOl, 
ilU.&580(24:  179);  Borland  v.  Walker,! 
s*k  274;  BeU  y.  Dewre,  96  HI.  217;  Ryan  y. 
Mdtinix,  45  Iowa,  684;  Mead  y.  Noyes,  44 
0»D.  491;  BngraAam  y.  PaU,  51  Ga.  158;^; 
HnMu  y.  AUion,  89  N.  C.  146, 147;  Brady 
T.  Briaeoe,  2  J.  J.  Marsh.  212,  213. 

The  transaction  was  with  an  insolvent  and  is 
Vtered  into  because  of  that  insolyency. 
,   Uudgine  y.  Kemp,  61  U.  8.  20  How.  45  (15: 
m,8eii9Y.  MiMkl,  94  U.  S.  580  (24:  179); 
Mm  Tarit  db  H.  R  Co.  y.  Kyle,  5  Bosw.  587. 

Heory  Clapp  retained  possession  as  before, 
nder  a  yerlnl  lease  until  litigation  had  en- 
nied. 

Diek  y.  Oriseom,  1  Freem.  Ch.  485,  §  2;  State 
r.  BetAuTie,  80  N.  0. 144, 145;  Pbague  y.  Boyee 
AJ.  J.  M  trsh.  70;  RcHifferber  y.  Oough,  62  Jjl. 
^;  Bank  y.  Walker,  7  Ala.  984,  948. 

Tbe  exaggeration  of  a  debt  Is  as  direct  a 
^hnd  as  the  false  pretense  of  one. 
i  EmOdne  y.  AUton,  89  N.  C.  145;  Hartshorn 
T.  Samee,  81  Me.  98;    Re  Huesman,  2  Nat. 

er.  Reg.  445;  BeU  y.  Devore,  96  HI.  228; 
y.  i^Si^,  44  Conn.  491. 

Aaod  in  a  oonyeyanco  is  established  by  cir- 
ioDsUinceB. 

rautle  y.  BuOard,  64  U.  8.  28  How.  187  (16: 
mk  Wager  y.  EM,  88  U.  8. 16  Wall.  6U1. 602 
Pl:  506);  Sherman  y.  Hogland,  73  lod.  476. 
r  JfcMfi!.  Sherwood  Dizson   and  8.  H. 
WeUiea,  for  appellees: 

Jliis  soit  has  been  barred  by  lacbefl  since 
T,  when  notes  were  all  due,  and,  hj  acquies- 
anee  since  1861,  when  McLean  admits  koowl- 
lite  of  all  the  facts. 

i  SDao.  Ch.  Pr.  (4th  Am.  ed.)  §  1,  542;  HoU 
ikftkea^e  Oaee,  1  P.  Wms.  742,  748;  8tory, 
%  PI.  (6th  ed.)  g  881;  Ehoane  y.  Cleveland,  72 
;I.T.  486:  2  Pom.  Eq.  Jur.  §§  817,  897,  917; 
Ma  y.  ^ay,  8  Bro.  Ch.  689,  noU;  Hough  y. 
Wm^/dan,  41  Dl.  180;  12  Am.  &  Eng.  Enc. 
Imr.  648;  Bowman  y.  Wathen,  42  (J.  8. 1  How. 
liai:  97);  2  Perry,  TrusU,  §§  869,  870;  2 
iy,Eq.  Jnr.  g  1520;  Cunningham  y.  Fithian, 

UL  660;  Ov  T.  Montgomery,  86  111.  896. 

Jot  dtadwick  had  not  notice  of  the  McLean 

I  Jones,  Mortg.  (8d  ed.)  §  918;  inotoer  y.  £1- 
PM;  06111488. 

[  B.  W.  Clapp  conld  not  bind  Henry  Clapp 
m  Lot  Chadwick. 

jrl Jones,  Mortg.  (8d  ed.)g  1202;  Ooit  y.  Gamp- 
K,  82  K.  Y.  509;  2  Pom.  Eq.  Jur.  §  817; 
hjmmr.  Sanders,  98  U.  8.  55(28:  798);  Breit 
^Teatan,  101  HI.  242;  Oastner  y.  Walrod,  88 
■LIT! 

The  poMeasion  of  the  notes  by  the  owner  of 
■i  kiid  was  prima  facie  eyidence  of  payment. 


2  Jones,  Mortg.  (8d  ed.)  §  918;  Flower  v. 
Elwood,  66  IlL  488;  Richardson  y.  CamMdge, 
2  Allen,  118;  Gardner  y.  James,  7  R.  L  896. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

In  December,  1855,  Edwin  W.  McLean, 
owning  a  store  and  stock  of  goods  in  Amboy, 
Illinois,  sold  the  same  to  Ruggles  W.  Clapp, 
in  payment  for  which  he  receiyed  four  notes, 
amounting  in  the  ageregate  to  fiye  thousand 
nine  hundred  and  eig&teen  and  sixty -six  one- 
hundred  ths  dollars,  drawing  ten  per  cent 
interest,  and  secured  by  mortgage  on  four 
hundred  and  eighty  acres  of  land.  The  first 
of  these  notes,  for  fiye  hundred  dollars,  due 
in  twenty-flye  days,  was  paid;  the  others 
were  not.  The  last  of  the  notes  became  due 
in  May,  1857.  8oon  thereafter  suit  was  com- 
menced in  the  state  court  on  them,  and  to 
foreclose  the  mortgage.  In  this  suit  ihe  de- 
fense of  usury  was  pleaded.  A  settlement 
was  made  with  Clapp,  in  pursuance  of  which 
the  three  unpaid  notes  were  surrendered ;  and 
in  lieu  thereof  there  was  taken  a  draft  for  one 
thousand  dollars,  drawn  on  his  brother,  Al- 
fred Clapp,  of  New  York  City ;  and  eleyen 
notes,  five  for  two  hundred  dollars  each,  dated 
June  10,  1857,  made  by  William  Jones  to 
Ruggles  W.  Clapp,  three  made  by  Cyrus 
Craig,  Noyember  29,  1856,  to  Ruggles  W. 
Clapp,  two  for  one  thousand  dollars  each  and 
one  for  fourteen  hundred  dollars ;  and  three 
made  by  Curtis  Cannon,  August  1,  1857,  to 
Ruggles  W.  Clapp,  for  four  hundred  and 
thirty- three  and  thirty- three  one- hundredths 
dollars  each.  These  notes  were  all  indorsed 
** without  recourse,"  and  were  nominally,  at 
least,  secured  by  conveyances  of  real  estate. 
Also,  to  secure  the  draft,  on  which  only  $250 
was  ever  paid,  a  conveyance  was  made  of  a 
lot  and  building  in  the  town  of  Amboy. 
There  was  no  formal  release  of  the  mortgage : 
but  the  suit  to  foreclose  was  dismissed.  This 
settlement  was  consummated  some  time  in  the 
latter  part  of  1857,  or  the  fore  part  of  1858 ; 
and  was  consummated  on  the  part  of  McLean 
by  W.  E.  Ives,  his  attorney  at  Amboy,  Mc 
liean  himself  having  moved  after  tbe  sale  of 
the  store  to  Great  Barrington,  Massachusetts, 
though  it  is  claimed  by  the  defendants  that 
the  terms  of  the  settlement  were  agreed  upon 
between  McLean  and  Clapp  in  the  summer 
of  1857^  when  McLean  was  on  a  visit  to  Am- 
boy. in  the  summer  of  1861,  McLean,  dis- 
satisfied with  the  conduct  of  Ives  as  his 
attorney,  discharged  him  and  placed  his 
business  in  the  hands  of  one  M.  L.  Arnold. 
While  Arnold  testified  that  in  the  same 
summer  he  notified  Clapp  that  McLean  re- 

Sudiated  the  settlement,  nothing  was  in  fact 
one  looking  toward  a  repudfiation  until 
May,  1872,  when  this  suit  was  commenced 
in  the  Circuit  Court  of  the  United  8tates,  by 
McLean,  to  set  aside  the  settlement,  and 
foreclose  the  mortgage,  as  though  it  still 
remained  security  for  the  original  notes. 
Answers  were  filed,  and  some  preliminary 


^  for  goods;  cause  cf  aeUon  for  money  or 
HXi  iiMii  f w till  hyfaise reprwentfltion,  assignable:  tv- 
Wf^framd  Is  barred  bit  assent  to  transaction^  or 
MsoMiMK  to  agtrm  the  eonfroet,  see  nOU  to  itee- 
IM  T.  United  Btatea.  1:  eSL 

II  U.S. 


^  to /rtrad  as  •  plea  to /iMlfirm«fit  <^  Ofiotflar  atate, 

see  note  to  Christmas  v.  BuiselU  IS:  47& 

.^U  Co  Statute  of  I^imttatloiM  m  eatet  0/ /rand,  <n 
egruttv.  sea  iioto  to  Steams  y.  Page,  1ft  tn. 
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steps  taken  in  the  case  during  one  year, 
and  up  to  May,  1873«  From  that  time  no 
order  was  made  or  proceedings  bad  in  tlie 
case  until  July,  1882»  when  it  was  dismissed 
for  want  of  prosecution.  In  the  November 
following  the  order  of  dismissal  was  set  aside 
and  the  case  reinstated,  and  leave  given  to 
file  a  bill  of  revivor  in  the  name  of  the 
widow  and  heirs  of  McLean,  who  had  died 
in  1876.  The  case  thereafter  proceeded  reg- 
ularly until  May,  1887,  when,  upon  final 
hearing,  the  bill  was  dismisHcd.        ^ 

The  contentions  of  defendants  are  substan- 
tially— ^first,  that  McLean  himself  arranged 
the  terms  of  the  settlement  of  1857 ;  that  he 
did  this  understandingly  and  without  any 
fraud  or  misrepresentations  on  the  part  of 
Clapp,  and  hence  cannot  now  repudiate  it; 
secondly,  that  if  he  did  not  himself  arrange 
such  terms,  he  was  in  1861  fully  informed 
of  the  character  and  value  of  the  paper  and 
securities  received  by  his  agent  in  the  settle- 
ment, and  that  with  such  full  information 
he  thereafter  acquiesced  in  and  ratified  it; 
and,  thirdly,  that  his  laches  and  delay  in 
asserting  his  rights  forbid  any  recovery 
(432  against  the  present  holders  of  the  property 
conveyed  by  the  original  mortgage. 

We  notice  only  the  second  of  these  conten- 
tions. If  the  settlement  bv  which  the  orig- 
inal notes  were  surrendered  was  made  under 
such  circumstances  that  McLean  had  a  right 
to  repudiate  it,  it  was  his  duty  to  do  so  as 
soon  as  advised  of  all  the  circumstances 
justifving  such  repudiation;  and  he  also 
must  have  repudiated  it  in  toto.  The  settle- 
ment was  a  new  contract  between  him  and 
Clapp,  and  the  law  is  clear  that  he  cannot 
take  the  benefits  of  that  contract  and  repudi- 
ate its  burdens.  The  rule  is  thus  stated  by 
this  court  in  the  case  of  Orymei  v.  Sanders, 
(93  U.  8.  56,  «a  [23:  798,  801]).  "Where 
a  party  desires  to  rescind  upon  the  ground 
of  mistake  or  fraud,  he  must,  upon  the  dis- 
covery of  the  facts,  at  once  announce  his 
purpose  and  adhere  to  it  If  be  be  silent, 
and  continue  to  treat  the  property  as  his 
own,  he  will  be  held  to  have  waived  the 
objection,  and  will  be  conclusively  bound 
by  the  contract,  as  if  the  mistake  or  tnud 
hod  not  occurred.  He  is  not  permitted  to 
play  fast  and  loose.  Delay  ana  vacillation 
are  fatal  to  the  right  which  had  before  sub- 
aisted.     These  remarks  are  peculiarly  ap- 

f)I  icable  to  speculative  property  like  that  here 
n  question,  which  is  liable  to  large  and  con- 
atant  fiuctuations  in  value.  ThofMis  v.  Bar- 
iow,  48  N.  T.  200 ;  Flint  v.  Woodin,  9  Hare, 
-622 ;  Jennings  ▼.  BrougfUm,  6  DeO.  M.  A  G, 
189 ;  Lloyd  v.  BrewUr,  4  Paige,  687,  8  L.  ed. 
651 ;  Sar^Uoga  db  8.  R  Co.  v.  Bato,  24  Wend. 
74 ;  Mintum  v.  Main,  7  N.  Y.  220 ;  7  Rob. 
Prac.  chap.  26,  $  2,  p.  482 ;  Campbell  t. 
Fleming,  1  Ad.  <&  El.  41 ;  Sugd.  Vend.  (14th 
«d.)  886;  Diman  v.  Protfidenee,  W.  d  R  B. 
Co,  6  R.  L  180." 

If  McLean  did  not  himself  arrange  the 
terms  of  this  settlement,  if  he  was  not  at  the 
time  it  was  made  fully  informed  of  the 
character  and  value  of  the  securities  taken 
in  exchange,  he  did  become  so  fully  informed 
in  1861,  when  he  visited  Amboy,  and,  dis- 


charging  Ives,  transferred  his  affairs  to  the 
control  of  Arnold.  This  appears  distinctly 
from  his  own  testimony.  Now,  if  be  desired 
to  rescind  his  contract,  his  duty  was  at  once 
to  return  what  he  bad  received,  and  repudi- 
ate wholly  and  forever  the  transaction.  So 
far  from  doing  this,  he  did  exactly  the  oon-  rj— i 
trary ;  he  retained  all  the  notes  and  securitief  ^  ' 
received  under  the  settlement,  and  has  never 
yet  returned  one  of  them.  He  took  and  held 
possession  of  all  the  real  estate.  As  late  as 
March  12,  1868,  he  conveyed  a  part  of  it  to 
Cephas  Clapo  for  eight  hundred  and  fifty 
dollars.  In  x^ovember,  1867,  he  deeded  to 
his  agent  Arnold  another  tract  for  one  hun- 
dred and  fifty  dollars.  It  is  true  that  Arnold 
testified  that  he  was  to  have  this  land  to  help 
him  pay  the  expense  of  prosecuting  this  suit 
if  unsucceessful,  and  that  be  was  to  hold  it 
so  as  to  tender  it  back  to  the  defendants  if 
successful.  The  letters,  however,  which 
accompanied  this  transaction  indicate  that  it 
was  an  absolute  sale,  with  no  such  conditions ; 
and  it  appears,  also,  that  a  note  of  one  hun- 
dred ana  fifty  dollars  was  sent  by  Arnold 
to  McLean  in  payment  for  the  land.  Further, 
he  collected  rent  for  the  building  in  Amboy, 
which  was  conveyed  to  him  as  security  for 
the  draft,  until  it  burned  down  in  1865.  He 
also  paid  taxes  on  other  tracts  of  land  ooo- 
veyea  in  this  settlement,  and  collected  rents 
therefrom — some  rent  being  collected  by  Mr. 
Arnold  for  the  benefit  of  the  present  oom- 

Slainants,  as  late  as  1881  and  1882— after 
[cLean's  death  and  the  commencement  ol 
this  suit.  So  even  if  we  credit  the  testimony 
of  his  agent,  that  in  1861  he  notified  Clapp 
of  an  intent  to  rescind,  (and  Mr.  Amola*s 
integrity  as  a  witness  is  strongly  impeached 
by  many  witnesses,)  still  the  conduct  of 
McLean  in  reference  to  the  property  for  a 
series  of  years,  long  after  1861,  is  at  vari- 
ance with  the  idea  of  rescission,  and  was 
plainly  a  ratification  of  that  settlement ;  and 
brings  the  case  clearly  within  the  rule  laid 
down  by  this  court,  in  the  case  just  cited. 
He  actea  as  owner,  and  assumed  all  the  rights 
and  burdens  of  ownership.  He  beoame  owner 
only  throuffh  that  settlement.  His  conduct, 
after  full  Knowledge,  ratified  and  afilrmed 
the  settlement,  and  dv  it  the  original  notes 
were  paid,  and  the  lien  of  the  mortgage  ie 
fact  discharged. 

Were  this  all  that  appeared  in  the  case, 
there  would  be  nothing  rising  to  the  dignitj 
of  a  question.  But  it  is  said,  and  this  is 
the  strong  point  made  by  the  complainants 
in  this  respect,  that  in  1888  Ruffglet  W. 
Clapp  consented  to  a  rescission,  and  directed  [49^1 
McL^  to  do  Just  what  he  did  in  refeienoe 
to  this  property ;  that  at  that  time  Lot  Chad- 
wick,  tne  ancestor  of  those  defendants  who 
are  making  the  contest,  had  acquired  no  in- 
terest in  the  realty,  but  the  title  stood  as  U 
did  when  the  mortgage  was  given ;  that  the 
mortgagor  and  mortgagee  had  a  ri^t  to  le- 
scina  that  settlement,  and  authorize  the  lat- 
ter to  do  just  what  he  did  with  the  property 
conveyed  In  the  settlement,  without  prejodloi 
to  the  continuance  of  the  lien  of  the  mort- 
gage ;  and  that,  as  the  latter  was  never  in 
form  released,  Chadwick  purchased  with  full 
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wUci.    The  content  (rf  Rug^lM  W.  Clapp  tercBted  in  the  property  mortgaged,  the  letten 

tt  tlkia    •rraniceineiit   Is   eTidenced,    u  is  might  falrlj  be  construed  u  a  coosent  to  the 

dihud,  by  two  letter^  u  follows:  rescisaioo  and  a  relnBtat^ment  of  full  liabil- 

•N*w  Ynrk  Hit*   Mb»  IKth    IR«t  '*?  uuder  the  oriKlnal   mortgage;   but  the 

•» L iSiZiS^'iif'    ■  '"f "■!!•„",'',■; "f «" wi° fij' "»' ''M 

■itar*?ToSia;,.t  sothuit  1.™.  s?.;","?:?^™?.".; — ^^ 

•r  I  think  <o™aiiig  on  be  mvl.  ol  from  "  ''%'""?v"'11L !!  S  V^'    S,  '     .K 

ir£s,..  is°5T^s?.r,'bS'!  s^^VSHFl'fS'i 

vitbmanU    IfyoicompromWthemat.  IS"°n{,"L?*}"',^'^'',i2*?'' FJ"''''' '"^'^"f^ 

m  with  Senry,    hive  Mclian   release    the  ^^^y^"^"^}^,}^  I'^f^  '°  '■""'  ,"'""?'  '^f' 

__,__  #„~'io~,_i  holding  the  legal   title  as  security   for  tlie 

^^ou«t»In^              R    W    Clano-  money  they  ha5  advanced.     In  1835  Ruggles 

Yourttjuly,             K.  W.  Clapp.  -yp    cJi,pp  proposed  to  purchase  the  storS  and 

•Fhontalp  Hotel.  Eighth  Street,  gtock  of  goods  referred  to  from  McLcnn,  for 

■w  T     Baltimore,  Md.,  June  20th,  1868.  the  joint  lieneflt  of  himself  and  his  brother 

■.  L.  Amold.                     ....         ,  Henry,  and  in  order  to  furnish  security  for 

J^  Sr\T'""  ''"J  °'  lOthinat  Ire-  thiapurclinse,  Henry  caused  Jasoaand  Edwin 

JfTCdat  Washington.     In  reply  I  would  aay  k,  deed  the   lauds  to  Kugglea,  In  order  that 

U  I  wrote  you  from  New  York  about  the  he  might  eiecute  this  mortgage  to  McLean. 

■iddle  of   lost  month,  girlng  you  full  par-  Prio,  to  this  conveyance  the  cfalm  of  Edwin 

JtailMS  how  to  prooeed.    I  think  It  would  ^nd  Jason  bad  been  paid,  so  that  the  legal 

••well  to  sell  the    Cratg  property,  get  the  title  was  placed  In  liuggles  simply  for  the 

■M  yon  cwi,    and  apply  on   the   McUsn  purpose  of  the  mortgage,  the  equitable  title 

Mgsge.    The  notes,  you  say.  are  worth-  remaining  in  Henry ;  and  as  he  was  living 

T'J'2?''^  •"'  except  what  can  be  made  on  the  place,  and  In  full,    eicluaive.   and 

« the  C»ig  property.     I  see  no  other  way  open  possession,  notice  of  hla  equitable  in- 

■tjontodo  in  the  case  but  to  make  what  tereat  In  the  property  was  thereby  given  to 

JPiemotitof  the  securities  and  apply  on  McLean,    as  to  everyone  else.      I^nda   v. 

Wrtg*g«  Mid  (all  back  on  the  land  to  make  Brant.  51  P.  8.  10  How.  M8  [18 :  446]  :  Lea 

lipWdency.     I  think  it  would  be  well  for  ,_  poik  County  Copper  Co.   63  U.  8.  31  How. 

M  to  loe  my  brother  Henry  again,  and  see  493  m :  308] ;  SoyM  v.  HaU.  97  U.  8.  84  [M : 

ttmu  on  Id  any  way  effect  a  compromise.  gOB],  the  latter  an    Illinois  case.    Bugglea 

aw  initlen  to  me  recently  Slating  that  never  had  anv  equitable  Inlerest  in  the  prop- 

|M  k^  boeo  to  *ee  him  and  iiad  offered  to  erty.     He  took  tie  legal  title  simply  as  a 

nttlelOT  Mty  cents  on  the  dollar,  but  that  conduit,  through  which  the  mortgage  lien 

w  U  effected  no  settlement,  although  he  might  pass.    When,  therefore,  by  the  settle- 

■wglit  he  would  b»  able  to  do  bo.    As  I  ment  the  notes  were  paid  and  surrendered, 

TOs  tn  my  last,  do  the  best  you  can^  and  Ruggles  held  only  the  naked  legal   title, 

areompi^Be  yon  can  make  with  Henry  with  no  power  to  further  incumber  the  land 

WltaMttifactory  to  me.    I  want  the  mat-  fo,  „□„  purpose.    These  letters  of  Ruggles, 

wetaea^up^ _        _    ^^  ^^  tf  written  on  the  dates  they  bea',  were  not 

7  ^,'"*'  ,  written  until  two  years  after  McJjranhadfuU 

.  Clapp.  knowledge  of  the  character  and  Talue  of  the 

Kll  urged  by  defendants  that  these  letters  securities,  and  when,  by  bis  conduct  In  re< 

Wi  not  written  on  the  dates  they  bear,  but  taining  poasesaiou,    paying  taxes,   and   re> 

jBl  ■ftv  Lot  Chodwlck  had  acquired  his  celving  rents,  he  bad  ratioed  and  approved 

Mntt  In  the  realty,  and  tor  the  purposes  the  settlement.     Ruggles  W.   Clapp  could 

■MiterinR  up  this  suit ;  and  there  is  some  nut  then,  even  If  he  were  CTer  so  much  dla- 

Mm  to  believe  that  their  contention  is  cor-  posed,  by  any  arrangement  with  McT.«an.  re- 

■C   But  we  do  not  deem   it  necessary   to  place  an  incumbrance  on  the  real  estate.     He 

■>  upon  this,  and  for  reasons  which   will  might  bind  himself,    hut  he  could  not  bind 

Moae  apparent  when  oUier  facts  disclosed  Henry,  nor  burden  Henry's  full  unincum- 

V the nccwd  are  stated.    Preliminary  there-  bered,  though  only  equitable,   title  to  the 

■lltluy  be  well  to  notice  that  these  letters  property.     In   January.    1961,    Rugglea   W. 

■M  In  terms  either  propose  or  assent  to  a  Clapp  quit-claimed  the  land  to  Henry,  and 

Mdalon  of  the  settlement.     It  Is  true  that  In  March,   1860.   Henry  deeded  to  Lot  Chad- 

^K  Im  Implied  from  the   direction   to  sell  wick,   whose   heirs  are   the   real   defendants 

■*  KcurltJee  and  apply  on  the  mortgage :  here,  and  In  whom  the  legal  title  now  rests. 

■teach  letterrefers  the  matter  of  settlement  Summing  up  this  matter.  It  appears  that 

*Us  brother  Henry — suggests  compromiGc  this  alleged  rescission  by  consent  was  made 

Wft  Um— and  In  advance  assents  to  any  ar-  Qve  or  six  years  after  the  settlement  and  two 

gUenent  that  may   be  made   with   Henry,  years  after  McLean  bad  been  fully  Informed 

IinD^le*  W.  Clapp  was  the  only  party  In  of  all  the  circumstances  which  juatlfled  a  ra> 
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•cission :  and  after  he,  with  full  knowled^, 
had  ratitied  and  affirmed  it.  Under  those 
circumstances,   though  binding  upon  Rug- 

gles  W.  Clapp,  the  party  consenting  there- 
>,  it  was  not  binding  upon  others  who  did 
not  consent;  and  especially  not  on  Henry 
CUpp.  the  owner  of  the  full  equitable  title, 
who  neither  knew  of  nor  consented  to  this 
rescission.  After  the  lien  had  once  been 
discharged,  under  such  circumstances  that  it 
was  beyond  the  recall  of  the  mortgagee,  no 
act  or  consent  of  Ruggles  W.  Clapp,  the 
mortgagor,  could  renew  the  incumbrance 
upon  the  lands.  Henry  Clapp's  full  equit- 
able title  was,  therefore,  not  disturbed  or  in- 
cumbered by  this  alleged  voluntary  rescis- 
sion. 

Our  conclusion,  therefore,  is  that  the  de- 
cree of  the  Circuit  Court  was  right  and  must 
be  affirmed.  It  may  also  be  a  question, 
wheUier  the  delay  and  laches  in  bringing  this 
suit  would  not  Bar  a  recovery ;  but  we  do 
not  care  to  enter  into  any  consideration  of 
this  question,  as  the  equity  of  the  matter 
we  have  considered  is  clear. 

Decree  affhrmed. 

The  Chief  Justice,  Mr,  Justice  Bradley 
and  Mr  Justice  Gray  did  not  hear  the  ar^- 
ment  nor  take  part  in  the  decision  of  uiis 


BTLYESTEK  H.  KNEALAND,  Appt., 

9, 

CHARLES  L.  LUCE  bt  al. 
(Sees.  aBeporter*sed.487-4AL) 

Decree  establishing  claim  cf  interveners  in  a 
foreclosure  suit — stipulation  how  far  binding 
'^testimony  in  suit. 

li  Adeoreeinfavorof  Interreoorsinaforeoloeiire 
suit,  that  an  amount  due  them  for  part  of  the 
lands  mortgaged  Isa  Ueo  prior  to  the  mortgage, 
establishes  a  prima  faoie  claim  in  their  favor, 
which  this  court,  in  the  absence  of  the  testimony, 
cannot  saj  is  erroneous. 

ti  A  stipulation  is  not  binding  upon  persons  not 
parties  to  the  suit,  nor  upon  those  who  were  dis- 
missed from  the  salt  as  parties  before  the  stipu- 
lation was  made,  and  who  did  not  sign  It. 

ti  A  stipulation  giving  permisBion  to  use  certain 
tesUmonjr  in  any  future  suit,  does  not  bring  into 
the  record  of  such  suitsuch  testimony  where  It 
li  not  shown  that  it  was  used  therein. 

[No.  88  J 

Argued  Oct.  16. 19, 1891.  Decided  Ifov.  i»  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Indiana,  that  the  claim  of  Newton  and  Luce 
Intenrenors  in  a  foreclosure  case  was  entitled 
to  priority  over  a  mortgage.    AMrmod. 
The  facts  are  stated  in  the  opinion. 
Not  reported  below. 
Messrs.  Jolus  M.  Butler  and  Robert  O. 


iBMrsoU*  for  appellant: 
Appelleea 


Lppelleea  are  not  entitled  to  a  yendor^s  Hen. 

gBaiiog  y.  Qreenleaf,  90  U.  S.  7  Wheat  46 
:  80a);  Jones,  Mortg.  gg  185,  191;  Wood, 
lilway  LawTg  Wl. 

The  appellaes  by  allowiog  their  land  to  be 
oocupied  Dj  the  railroad  company,  if  it  has 
>•  -n  90  oocapied,  are  held  to  naye  consented 


that  the  property  should  come  under  the  first 
mortgage  lien. 

United  States  y.  New  Orleans  R,  00.79  V. 
S.  12  Wall.  862,  865  (20:  484.  486>:  Fosdiek  y. 
8chaU,  99  U.  8.  286,  251  (25:  889/842);  Oalteo^ 
ton  n.  dsH.  B.  Co.  y.  Cowdreg,  78  U.  S.  11 
Wall.  459  (20:  199);  WiUink  y.  M<nris  Canal 
d  Bkg,  Co.  4  N.  J.  Eq.  402;  Fisk  y.  Potter,  % 
Eeyes,  64;  Bayliss  y.  LofayetU  M.  d  B.  R.  Co. 
8  Biss.  198,  8  Rep.  579;  Pierce  y.  MUwaukee  d 
8t.  P.  R.  Co.  24  Wis.  551. 

Mr.  Charles  Pratt  for  appellees. 

Mr.  Juitice  BrBwer  deliyeredthe  opic*Ott 
of  the  court : 

This  is  an  appeal  from  a  decree  In  fayor 
of  Newton  and  Luce,  as  intenrenors  in  the 
foreclosure  case  of  The  Central  Trust  Com- 
pany of  New  Fork  and  others  y.  The  T^edo, 
Delphas,  and  Burlington  Railroad  Company 
and  others,  entered  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana, 
Kneeland,  the  appellant,  being  the  purchaser 
at  the  foreclosure  sale. 

The  facto  disclosed  by  the  record,  and  by 
this  record  the  case  must  be  determined,  are 
these :  The  foreclosure  decree  was  entered  on 
November  12,  1885.  On  January  8,  1886,  in- 
teryenors  filed  in  the  office  of  the  clerk  of  the 
circuit  court  their  claim,  in  the  shape  of  a 
decree  entered  December  12,  1885,  by  the  Cir- 
cuit Ourt  of  the  United  States  for  the  North- 
em  District  of  Ohio,  in  a  case  entitled  7^ 
Central  Trust  Company  of  New  Torkandotkers 
y.  The  Toledo,  Ddphos  and  Burlington  RaUroad 
Company  and  others  which  decree  finds  that 
there  is  due  to  interveners  the  sum  of  eight 
thousand  and  twenty -eight  dollars  and  nine- 
ty-six cents,  for  lands  sold  to  the  railroad 
company,  and  which  amount  thus  found  to  be 
due  is  a  lien  upon  the  property  mortgaged 
by  the  railroad  company  prior  to  that  mort- 
gage. This  claim,  with  many  others,  was 
referred  to  masters,  who  reported  in  favor  of 
ita  allowance  and  priority,  which  report  waj^ 
approved  by  the  court  and  a  decree  entere<l 
accordingly,  from  which  decree  this  appeal 
has  been  taken. 

It  appears  from  the  statemento  of  counsel, 
and  impliedly  from  the  record  that  the  princi  • 

Ski  foreclosure  proceedings  were  had  in  the 
diana  court ;  but  that  ancillary  proceedings 
were  had  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio,  ami 
in  these  ancillary  proceedings  the  decree  of 
December  12, 186i5,  was  entered. 

Without  noticing  other  questions  which 
were  discussed  bv  counsel,  it  is  enough  to  say 
that  this  record  is  too  meagre  for  us  to  deter- 
mine whether  there  was  any  error  in  this  de- 
cree. The  testi  mony  taken  before  the  master* 
is  not  preserved,  nor  do  we  find  even  the  final 
report  of  the  masters  made  March  10,  1887. 
and  upon  which  the  decree  was  entered. 
While  two  prior  reporto  of  the  masters,  made 
separately,  are  partially  preserved  in  the  rec- 
ord, yet  In  them  is  simply  a  reference  to  the 
claim  of  Intervenors,  and  a  statement  that  it 
it  based  upon  the  decree  rendered  in  the  Ohio 
court.  Am  the  final  report  it  omitted,  we 
know  not  what  showing  of  faeti  it  contaieed. 
and  as  the  testimony  presented  to  the  master* 
for  consideration  and  afterward  to  th#  conrt  i« 
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ot  prawiTed,  how  can  it  be  ftdiudged  that 
\un  was  any  error  in  the  decree?  So  far  as 
B^ects  the  decree  of  December  12,  1885,  in 
IM  Ohio  court,  it  discloses  a  prima  facie  claim 
i  Isist  in  the  favor  of  the  intervenors ;  for 
rkile  it  finds  that  no  deed  or  deeds  had  been 
IdiTsred,  it  also  finds  that  the  railroad  com- 
laoy  purchased  and  held  the  land  under  a 
onftrsct  set  forth  in  paragraph  three  of  the 
iMwer.  Bat  the  answer  is  not  in  the  record 
Mr  that  contract,  so  we  know  nothing  of 
ti  tenns  or  what  liabilities  it  cast  upon  the 
^ilroad  company.  The  decree  also  finds  that 
hb  property  thus  purchased  and  held  by  the 
taUroaa  company  is  a  part  of  that  coyered  by 
3m  mortgage  bein^  foreclosed ;  and  that  sudi 
■ortgage  was  a  lien  on  the  property,  but  a 
lien  subordinate  to  the  claim  of  intervenors. 
And  it  further  finds,  that  the  lands  so  pur- 
dmed  and  held  were  a  part  of  the  right  of 
WKj  of  the  railroad  company.  As  the  final 
deoee  of  foreclosure  and  sale  entered  in  the 
Indiana  court  directed  a  sale  of  the  entire 
right  of  way,  these  lands  were  apparently  in- 
diided  in  the  property  purchased  by  Knee- 
Itnd.  So  far  then  as  the  facts  are  aisclosed 
\ij  this  record,  the  ruling  of  the  circuit 
Qomt  was  right  in  directing  the  payment 
fl(  the  balance  due  on  the  purchase  of  these 
Ittds. 

Ooimsel  for  appellant,  however,  refers  us 
tstfae  records  in  oUier  cases  which  have  come 
to  this  court;  and  insist  that  by  the  facts  ap- 
pMring  in  them  it  is  clear  that  the  intervenors 
were  not  entitled  to  priority.  It  is  enough 
Id  Bay  that  those  facts  are  not  before  us.  It 
iitroe  that  in  this  record  after  the  entry  of 
fta  final  decree  of  foreclosure,  of  November 
UQl  1885,  there  is  found  this  stipulation: 
*It  u  hereby  stipulated  that  the  testimony 
ksntofore  taken  and  filed  in  this  cause,  under 
4b  reference  to  A.  J.  Ricks,  special  master, 
Mn  he  used  in    any  future  litigation  touch- 

S Toledo  terminal  property,  with  the  same 
St  as  though  originally  taken  therein,  each 
pvty  to  such  future  litigation  reserving  the 
n^t  to  take  additional  testimony  if  so  ad- 
Tfied ;  and  the  purchaser  at  foreclosure  sale 
wl  take  this  subject  to  this  provision,  and 
w]  be  deemed  to  have  assented  thereto." 
w  that  stipulation  does  not  brine  into  this 
^Jpd  all  the  testimony  referred  to;  and 
^ttdi,  as  counsel  say,  may  be  found  in  the 
^^  records.  What  part  of  such  testimony 
viMiiaed  in  the  hearine^  of  this  intervention 
■  sot  disclosed ;  nor  whether  any  additional 
Mmony  was  taken  The  stipulation  only 
pea  permission  to  use  such  testimony.  But 
■iv  00  we  know  that  any  of  it  was  used? 
gH  farther,  it  is  signed  by  no  one,  and  in 
PBa  names  no  one,  and  so  could  of  course 
^binding  only  upon  the  parties  to  the 
9M,  and  those  who  in  fact  assented  to  it. 
Vsila  Luce  and  Newton,  the  intervenors, 
2>>B named  in  the  amended  bill  of  complaint 
g  tte  Indiana  court  as  parties  defendant, 
We  is  nothing  to  show  that  they  were  ever 
with  process,  or  ever  appeared  or 
d.  More  than  that,  by  the  final  decree 
faedosore,  entered  November  12,  1885, 
and  Newton,  with  others,  were  dis- 
firam  the  case  as  parties  defendant. 
**^niTn{ng  this  up,  there  is  nothing  to 
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show  that  Luce  and  Newton  were  ever  in  fact 
parties  to  other  litigation  in  the  Indiana 
court.  It  appears  affirmatively  that  if  the> 
ever  were  served  with  process  or  appeared, 
they  were  dismissed  before  this  stipulation 
was  entered  into,  and  that  they  did  not  sign 
it.  Hence,  it  was  not  bindine  upon  them, 
nor  could  it  be  invoked  as  sgs^ost  them  by 
Kneeland,  the  purchaser.  The  case  then 
is  one  of  a  claim  apparently  good,  sustained 
by  the  decree  of  the  trial  court,  and  brought 
here  for  review  without  any  of  the  testimony 
introduced  in  the  trial  court,  and  upon  which 
its  decree  was  based.  Of  course,  on  such  a 
record  no  error  can  be  adjudged. 

The  decree  i$  afflrmed. 

The  Chief  Justice,  Mr,  Justice  Bradlej 
and  Mr,  Justice  Gray  did  not  hear  the 
argument  nor  take  put  in  the  decision  of 
this  case. 


CROSBY  STEAM   GAGE   AND   VALVE 

COMPANY.  Appt.. 

«. 

CONSOLIDATED  SAFETY  VALVE 
COMPANY. 

(See  &  a  Beporter'8  ed.  441-468.) 

Amount  of  profits  recoverable  for  iitfHngemeni 
of  patent—  When  the  entire  vrofU  of  the  manu- 
facture and  sale  of  the  maaiine  is  reeoverabls 
^The  Orot^  Steam  Safety  Valve  infringes 
the  Richardson  invention — When  losses  in^ 
eurred  by  drfendant  are  not  chargeable  to 
plaintiff— interest  is  allowable  from  the  filing 
of  master^s  report — delay  caused  by  the  court 
does  not  diminish  the  interest, 

1.  In  a  suit  In  equity  for  the  Infringement  of  let- 
ters Intent,  the  amount  of  profits  to  be  recovered 
from  defendant  is  not  affected  by  the  question 
whether  duriDgr  the  time  of  the  infringementi 
the  plaintiff  did  or  did  not  use  the  patented  in* 
▼ention. 

S.   Where  the  entire  yaloe,  as  a  marketable  article^ 

Note.— 1^  what  patents  a/re  granted;  when  d^^ 
dared  void,  see  note  to  Evans  v.  Baton,  4: 483. 

As  to  patentability  of  inventions^  see  note  to 
Thompson  v.  Bcisselier,  28: 70,  and  note  to  OomiDf 
T.  Burden,  14: 688. 

Am  to  ahandonment  of  invention,  see  note  to  Fen- 
nock  y.  Dialo^rue.  7: 827. 

As  to  distinction  between  inventions  of  mechanism^ 
articUs,  or  products  and  processes:  when  latter  pal' 
ented^  see  note  to  Ck)minfir  v»  Burden,  14: 688. 

As  to  indwling  process  and  product  in  same  patent; 
separate  patents  therefor^  see  note  to  B  vans  v.  Batoa« 
4:438. 

Ax  to  wTuU  reissue  may  cover,  see  note  to  O^Beflly 
V.  Morse,  14: 601. 

As  to  assignment,  before  issuing  and  retssuino  pat^ 
ent;  recording:  wJien  assignment  transfers  eoBtended 
terms,  see  note  to  Gayler  v.  Wilder.  18: 604. 

As  to  when  assignee  may  sue  for  infrlnQement; 
when  patentee  must:  when  they  must  Join,  see  note  to 
Wilson  T.  Rousseau,  11: 114L 

As  to  damages  for  infringement  at  patent;  UrebU 
damages,  see  note  to  Hogg  v,  Emeison,  18: 824. 

As  to  notes  given  for  patent  rights:  purchaser  b^' 
fore  maturity,  see  note  to  Mandevllle  ▼•  Welch,  Si 
87. 

That  prior  sale  or  use  of  invention  renders  the  pat* 
ent  void,  see  note  to  French  y.  Csatssr,U:  064. 
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of  ft  maohiDO  is  properly  and  legally  attributable  to 
the  patented  inyentlon  of  plaintlfl,  the  plaintifl  is 
entitled.  In  an  action  for  infringement,  to  recover 
the  entire  profit  of  the  manufacture  and  sale  of 
the  machine  by  defendant. 

8.  The  Crosby  Steam  Safety  Valve,  manuftustured 
by  defendant,  patented  by  patents  Nos.  159,157 
and  100,167,  embodies  the  form  of  the  Blohardson 
invention  of  plaintifl  patented  by  patents  Nos. 
68,204  and  85,968,  which  Is  .the  life  of  the  Crosby 
Valve  and  without  which  the  Crosby  Valve  is 
worthless. 

4.  Losses  incurred  by  the  defendant  through  its 
wrongful  invasion  of  the  patent  are  not  chargea- 
ble to  the  plaintifl,  nor  can  their  amount  be  de- 
ducted from  the  compensation  which  the  plaintifl 
is  entitled  to  receive. 

8.  Interest  should  be  allowed  to  plaintiff  on  the 
profits  and  damages  for  which  defendant  is 
chargeable  for  infringement  of  a  patent,  from 
the  day  of  tling  the  master's  report. 

8.  Delay  caused  by  the  court,  or  not  attributable 
to  the  plaintiff,  in  coming  to  a  conclusion  on  the 
master's  report,  where  the  amount  found  by  that 
report  is  confirmed,  ought  not  to  deprive  the 
plaintiff  of  interest  on  the  amount  found  by  the 
master. 

[No.  999.] 

Argued  Oct.  tt,  1891.    Decided  Nov.  t,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Mas- 
sachusetts, awarding  a  recovery  to  plaintifl  of 
profits  and  damages  for  infriDgementof  letters 
patent,  with  interest  from  the  filing  of  the 
master^s  report  and  costs.  Ajftrmed.  See  118 
U.  8.  167.  L  ed.  28: 989. 

See  same  case  below,  44  Fed.  Rep.  66. 

The  facts  are  stated  in  the  opinion. 

Aiessr$.  Edmund  Weimore  and  Jatihua  H. 
Mi'Uit,  for  appellant; 

Where  a  patented  invention  relates  to  an  im- 
provement on  previously  known  devices  for 
the  same  purpose,  the  complainants  shall  show 
what  is  the  profit  and  advantage  which  results 
specially  from  the  use  of  such  particular  im- 

Srovement,  and  if  they  refuse  to  furnish  the 
ata  there  can  be  no  recovery  beyond  nominal 
profits  and  damages. 

Mowry  v.  Whitney, '  81  U.  8.  14  WaU.  620, 
650  (20: 860,  865);  Blake  v.  Bobertean,  94  U.  8. 
728,  788  (24:  245, 246);  Qarreteon  v.  Clark,  111 
U.  8.  120, 121  m:  871);  Dobson  v.  Hartford 
Carpet  Co.  114  U.  8.  489.  444  (29:  177.  178); 
Livingston  v.  Woodworih,  56  U.  8.  16  How.  646 
(14:  809);  ikymour  v.  McCormick,  67  U.  8.  16 
How.  480  (14;  1024);  New  York  v.  Random,  64 
U.  8.  28  How.  487  (16:  616);  Philp  v.  Nock,  84 
U.  8.  17  WaU.  460  (21:  679^,  LUtUfield  v.  Por- 
ry,  88  U.  8.  21  WaU.  206  (22:  677);  Birdeall  v. 
Coolidge,  98  U.  8.  64  (28:  802);  Cawood  Patent, 
94  U.  8.  696  (24:  288);  Blake  v.  Robertson,  94 
U.  8.  728  (24:  246);  Biack  v.  Thame,  111  U.  8. 
122  (28:  872);  Ikbeon  v.  Doman,  118  0.  8.  10 
(80:  68);  Tilghman  ▼.  Pr*»ctor,  125  U.  8.  186 
(81:  664). 

As  the  defendant's  valves  have  no  huddling 
chamber,  and  no  strictured  orifice  leadinf^  from 
a  huddling  chamber  to  the  open  air,  they  do 
not  infringe  either  of  the  patents. 

Ooneolidated  Safety  Valve  Co.  ▼.  KunkU,  119 
U.  8.  46  (80:  802).  14  Fed.  Rep.  782,  787. 

The  defendant  should  not  have  been  charged 
with  interest  before  the  final  decree. 

Moiory  t.  Whitney,  81  U.  8.  14  Wall.  620. 
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658  (20:  860,  866);  SiUby  T.  FooU,  61 F.  S.5(^ 
How.  878  (16:  958);  Purke  y.  Bootk,  103  T.  & 
96,  106  (26:  64, 58);  lUinoU  Cent.  R.  Co.  v.  7«r. 
riU,  110  U.  8  801,  808  (28:  154,  155i;  7?W. 
man  v.  Proctor,  126  U.  8.  136,  160  (81:  «i 
67^ 

Mr.  Thomas  WUliaas  Clarite,  for^K 
pellee: 

The  court  will  not  reject  the  leport  of  t 
master,  unless  exceptions  are  taken  to  bis  find- 
ings, and  upon  examination  the  flndiogs  are 
found  unsupported  or  defective  in  some  ewfn- 
tialparticula]'. 

ESmberly  ▼.  Amu,  129  U.  8.  625  (83:  70i; 
Medeker  v.  Bonebrake,  108  U.  8.  66  (37: 654i 
Tilghman  v.  Proctor,  125  U.  8.  186  (81.  664 
CaUughan  v.  Myere,  128  U.  8.  617, 666  (83:517, 
562). 

The  findings  of  the  master  should  not  be  dis- 
turbed, unless  clearly  in  conflict  witb  tbr 
weight  of  evidence. 

Mason  V.  (^osby,  8  Woodb.  Jb  M.  258;  Jefrrf 
V.  Broton,  29  Fed.  Rep.  476;  Central  Trust ''t. 
V.  Wabash,  St.  L.dP.R.  Co.  81  Fed.  Rep.  346, 
247;  Stanton  v.  Alabama  di  C.  i2.  Cb.  81 FM. 
Rep.  58^-587;  Central  Trust  (h.  v.  TensiH 
L.KCo.92 Fed.  Uep.  448-450;  CeaMMdMfg. 
Co.  V.  CeOonite  Mfg.  Co.  40  Fed.  Repi  476 

Losses  incurred  by  the  defendant  throogb 
his  wron^ul  invasion  of  the  patent  are  Mt 
chargeable  to  the  plaintiff. 

Graham  v.  Mason,  5  Fish.  Pst  Cm.  360, 1 
Holmes,  88;  SUam  Stone  Cutter  Co.  v.  Wisif^ 
Mfg.  Co.  17  Blatchf.  24,  4  Bann.  &  AnI.  44*'^ 
Piper  V.  Brown,  1  Holmes,  196;  Tilgkmsn  «. 
ProeU/r,  125  U.  8.  186  (81:  664);  Meeeni.Csi^ 
over,  11  Pat.  Off.  Gaz.  1111,  11  Am.  &  £k 
Pat  Cas.  89:  Elisabeth  v.  Nidiotson  PtH.  Osft 
U.  8.  188  (24:  1005);  Oawood  PaOent,  94  U.  & 
695  (24:  288). 

All  profits  are  due  to  use  of  RidiardiOB*i  ii- 
vention. 

ConsoUdnted  Safety  Valve  Co.  t.  OredtyB.  9. 
d  V.  Co.  118  U.  8. 167(28: 989);  Atkcnfi  v.  Bm- 
UmAL.  R.Co.l  Holmes,  866, 1  Bann.&ATl 
216.  97  U.  8.  189  (24:  982),  5  Pit  Off.  Gu> 
725;  Wood  v.  Underhill,  46  U.  &  5  How.  1(13: 
28). 

In  an  accounting,  the  retolt  of  the  erUcMt 
in  the  principal  case  ia  held  by  the  coiiit*kieb 
directs  the  accounting,  to  be  a  thing  aDebiB|^ 
able. 

Skinner  t.  Vulcan  Iron  Werks,  89  Fed  Rffi 
870;  Black  ▼.  Thame,  111  U.  &  128  ».  tA 

The  allowance  of  interest  from  the  dm  tf 
filing  the  report  in  court  wm  correct 

l^fhman  v.  Proctor.  125  U.  8.  186  (SI:  W); 
lUinois  Cent.  K  Co.  r.  TurriO.  110  U.  &  M 
(28:  154);  Massaehnsetle  Benm.  Asm.  ▼. 
187  U.  8.  689  (84:  884). 


Lay,  107V,  me  xjemaw 
knupaoY,  a  OooMOlic* 
a  rait  'in  cqaitT  <■  ^ 
B  United  Slatctforite 


Mr.    Justice  Blatehibrd  deliv«nd  th» 

opinion  of  the  court : 

On  the  27th  of  May,  1879,  tte  OoenH* 
dated  8afety  Valve  Company, 
corporation,  brought 

Circuit  Court  of  the    ^ 

District  of  Massachueetta*  against  the  Cnabf 
8team  Cage  and  Valve  Company,  a  IUmc^ 
setts  corporation,  for  the  infrinfeoMl  <■ 
letters  patent  No.  68,294.  gianted  to  Oiorf» 
W.  Richardson,  September  9ft.  1861.  for  « 
improTement  in  steam  safety  Taltca    Tht 
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claim  of  tlutt  patent  was  as  follows :  **  What 
I  claim  as  mj  improvement,  and  desire  to 
secure  by  letters  patent,  is — A  safety  valve 
with  tlie  circular  or  annular  flange  or  lip, 
e  e.coHBtrued  in  the  nuuiner.or  substantially 
in  tlie  manner,  shown,  so  as  to  operate  as  and 
for  the  purpose  herein  described."  On  the 
2d  of  June,  1879,  the  same  plaintiff  brought 
a  suit  in  equity  in  the  same  court  against 
toe  snme  defendant,  for  the  infringement  of 
letters  patent  No.  85.968,  granted  to  the  same 
C^rge  W.  Richardson,  January  19,  1869,  for 
an  improvement  in  safety  valves  for  steam- 
boilers  or  generators.  The  claim  of  that 
patent  was  as  follows*  ''What  I  claim  as 
new,  and  desire  to  secuie  by  letters  patent, 
is  the  combination  of  the  surface  oeyond 
the  seat  of  the  safety  valve,  with  the  means 
therein  described  for  regulatini;  or  adjusting 
the  area  of  the  passage  for  the  escape  of 
steam  sutistantially  as  and  for  the  purpose 
descrilHHi.** 

In  the  answers  in  the  two  suits,  the  defense 
of  want  of  novelty  was  set  up,  and  alleged  ; 
anticipating  patents  were  referred  to;  in- 
fringement was  denied ;  and  it  was  averred 
that  the  valves  made  and  sold  by  the  defendant 
were  the  inventions  of  George  H.  Crosby, 
and  were  described  in  two  patents  granted 
to  him  and  owned  by  the  defendant,  one.  No. 
159. 157,  dated  January  96,  1876.  and  the  other 
No.  160, 167,  dated  February  28,  1875. 

The  snme  proofs  were  taken  in  the  two 
suits,  and  thev  were  heard  together  in  the 
circuit  court ;  in  each  suit  a  decree  was  made 
dismissing  the  bill  (7  Fed.  Rep.  768)  ;  and 
from  each  decree  the  plaintiff  appealed  to 
this  court.  Non- infringement  was  found  by 
the  circuit  court.  This  court  (118  U.  B. 
157  [28:  989])  reversed  the  decree  in  each 
cane,  and  directed  the  circuit  court  to  enter 
a  decree  in  each  case  sustaining  the  validity 
of  the  patent  decreeing  infringement,  and 
awarding  an  account  of  profits  and  damages. 

On  receiving  the  mandate  of  this  court  in 
the  suit  on  the  patent  of  1866,  the  circuit 
court,  on  the  18th  of  May,  1885,  entered  a 
decree  in  conformity  therewith  and  for  a  re- 
covery by  the  plaintiff  of  profits  and  damages 
from  February  15,  1879,  and  ordered  a  re^r- 
ence  to  a  master  to  take  an  account  of  such 
profits  and  damages.  A  like  decree  was  made 
on  the  mandate  in  the  suit  on  the  patent  of 
1869.  The  date  of  February  15.  1879,  was 
taken  because  that  was  the  time  when  the 
title  to  each  of  the  patents  became  vested  in 
the  plaintiff. 

The  Duster  took  voluminous  proofs,  and 
filed  his  report  on  the  5th  of  August,  1889, 
covering  both  of  the  suits.  The  report  of 
the  master  found  that  the  total  profits  which 
the  defendant  had  derived  from  its  manufao* 
tare  and  sale  of  steam  safety  valves  contain- 
ing the  Improvement  described  and  claimed 
in  the  patent  of  1866,  from  February  15, 
1879,  to  September  25,  1888,  the  date  of  the 
expiration  of  the  patent,  amounted  to  (40,  • 
844.69.  Both  parties  filed  exceptions  to  the 
report ;  and  on  the  11th  of  October,  1890,  the 
circuit  court  entered  a  decree  overmling  both 
sets  of  exceptions  and  awarding  to  the  plain- 
tiff a  recovery  for  the  $40,844.69,  with  in- 
terest thereon  from  August  6,  1889,  the  date 
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of  the  filing  of  the  master's  report,  and  the 
costs  of  the  suit.  From  this  aecree  the  de- 
fendant has  appealed.  The  opinion  of  the 
circuit  court  is  reported  in  44  Fed.  Rep.  66. 

The  master  says,  in  his  report  in  the  case, 
in  re«pect  to  the  patent  of  1866,  which  he 
calls  No.  1184,  that,  for  the  period  from  Feb- 
ruary 15,  1879,  to  September  25,  1888,  he 
attributes  the  entire  commercial  vaJue  of  the 
valves  manufactured  and  sold  by  the  defend-  ^^^J 
ant  to  the  improvement  covered  bv  the  patent 
of  1 866.  He  adds :  "  Richardson *&  i n vention, 
as  described  and  claimed  in  that  patent,  rey> 
olutionized  the  art  of  relieving  steam> 
boilers  from  steam  pressure  rapidly  approach* 
ing  the  dangerous  point.  It  maiie  effective 
for  that  purpose — ^rapidly  and  with  compar- 
atively small  loss  of  steam— apparatus  de- 
scribed in  other  patents,  which  very  nearly 
embodied  Richardson's  invention,  but  did 
not  actually  contain  it  The  Supreme  Court 
in  these  cases  has  defined  this  invention,  and 
has  declared  it  to  be  a  vital  one— a  life- 
giving  principle  to  structures  very  nearly 
approaching  but  not  ouite  containing  an  em- 
boaiment  of,  RicharuBon's  discovery."  The 
master  also  says  in  his  report:  "It  wa* 
contended  before  me  Uiat  none  of  the  com- 
plainant's valves  of  commerce  contained  thia 
invention  of  Richardson,  but,  upon  the  wholo 
evidence,  with  specimens  of  all  the  different 
valves  put  on  the  market  by  the  complain- 
ants before  me,  I  find  that  they  all  contained 
Richardson's  improvement  of  1866.  The  Su- 
preme Court  has  decided  in  these  cases  that 
the  defendants'  valves  contain  this  invention, 
and  it  is  under  this  decision  that  the  account* 
ing  in  No.  1184  is  before  me.  Eliminate 
this  invention  from  the  defendants'  valves 
and  they  would  be  commercially  worthless. 
No  suMtitute  for  this  invention  has  been 
suggested  to  me,  and  I  know  of  none  which 
the  defendants  could  have  used  in  its  place 
to  have  made  their  valves,  of  commercial 
value.  The  defendants  claim  Uiat  some  of 
the  profits  which  they  have  made  are  due 
to  the  peculiar  form  of  their  valves,  but  the 
form  which  they  used  In  making  their  val  vet- 
was  the  form  in  which  they  clothed  the  Rich- 
ardson invention,  the  life  of  their  valves,  and 
without  that  life  the  Crosby  form  is  worth- 
less." 

The  specifications  and  drawings  of  the  two 
patents  of  Richardson  are  set  forth  at  length 
in  the  rep<»rt  of  the  cases  in  118  U.  8.  157 
[28:  9891.  The  opinion  of  this  court  said 
(p.  178,946) :  "There  is  one  structural  differ- 
ence between  the  two  valves,  which  is  now 
to  be  mentioned.  In  the  Richardson  valve, 
all  the  steam  which  eecapes  into  the  open  1 445} 
air  eecapes  from  the  huddling  chamber, 
through  a  stricture  which  is  smaller  than  the 
aperture  at  the  ground  Joint  In  the  defend- 
ants' valve  the  valve  proper  has  two  ground 
Joints,  one  at  the  inner  periphery  of  the 
annulus  and  the  other  at  its  outer  periphery, 
and  only  a  part  of  the  steam,  namely,  tfaiat 
which  passes  through  one  of  the  gix>and 
Joints  passes  into  the  huddling  diamber  and 
then  through  the  stricture,  the  other  part  of 
the  steam  passing  directly  from  the  boiler 
into  the  air,  thronigb  the  other  ground  Joint. 
But  all  of  that  part  of  the  steam  whidi  pissw 
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into  the  huddling  chamber  and  under  the  ex- 
tended surface,  passes  through  the  constric- 
tion at  the  extremity  of  such  chamber,  in  both 
Talves,  the  difference  being  one  only  of  de- 
^pee,  but  with  the  same  mme  of  operation." 

In  respect  to  this  point,  one  of  the  briefs 
for  the  appellant,  now  submitted,  says: 
"^The  appellants'  yalye,  in  this  case,  known 
as  the  Crosby  Talve  and  made  in  accordance 
with  the  Crosby  patents,  is  so  constructed  that 
it  has  two  ground  Joints.  When  the  yalve 
rises  by  reason  of  increased  pressure,  part  of 
the  steam  escapes  through  one  ground  joint 
directly  into  the  open  air,  and  part  of  the 
steam  escapes  through  the  other  frround  joint 
into  a  huddling  chamber,  and  thence  into  the 
air  through  orifices  which  form  an  aperture 
less  than  the  ground  joint  orifice  through 
which  it  enters  said  huddling  chamber.  Al- 
though the  rslief  to  the  boiler  caused  by  the 
blowing  off  of  the  valve  was,  in  consequence 
of  this  double  mode  of  escape  for  the  steam, 
due  to  the  combined  effect  of  its  escape 
through  the  huddling  chamber  and  its  escape 
through  the  second  ground  joint,  yet,  as  all 
that  part  of  the  steam  which  entered  the  hud- 
dling chamber  passed  through  the  strictured 
opening,  the  court  held  that  the  valve  con- 
tained uie  Richardson  device,  and  was,. there- 
fore, an  infringement.* 

The  master  further  says,  in  his  report: 
^The  defendants  claimed  before  me  that  the 
complainants,  in  the  accounting  in  1148, 
which  relates  only  to  the  Richardson  patent  of 
1866,  should  prove  specifically  the  value  of 
the  invention  secured  to  them  under  that  pat- 
ent as  used  by  the  defendants,  and  that,  as  it 
was  claimed  by  complainants  (and  the  Su- 
preme Court  has  so  decided)  that  defendants 
used  also  Richardson's  invention  of  1869,  the 
value  of  the  invention  secured  to  the  com- 
plainants by  the  1869  patent  must  be  deter- 
mined, and  not  made  an  element  in  the  recov- 
ery to  be  had  under  the  accounting  in  1184.  I 
have  no  means  of  determining  the  value  of 
that  invention  as  used  by  the  defendants  from 
February  15, 1879,  to  September  25,  1888,  or  of 
stating  in  dollars  and  cents  how  much  of  the 
profits  of  the  defendants  during  that  period 
is  due  to  that  invention.  The  complainants 
claimed  that  during  that  period  all  the 
profits  of  the  defendants  were  due  to  the  Rich- 
ardson invention  of  1866,  and,  as  the  Rich- 
ardson invention  of  1869  belonged  also  to  the 
complainants,  and  as  the  complainants  and 
defendants  were  respectively  the  same  in  each 
case,  1184  relating  to  the  said  invention  of 
1866  and  1199  relating  to  the  invention  of 
1869,  and  as  the  said  period  from  February  15, 
1879,  to  September  25,  1888,  was  included 
within  the  period  to  be  covered  bj  the  ac- 
counting in  each  case,  no  injustice  is  done  the 
defendants  in  acceding  to  tne  complainants' 
claim  in  this  regard  ;  and  this  is  especially  so 
in  view  of  the  fact  that  the  defendants  claimed 
that  the  adjustable  device  as  shown  in  the 
Richardson  patent  of  1869  is  worthless  as 
such,  and  that  the  cost  of  the  Crosby  valve 
is  less  without  the  said  so-called  adfustable 
rine  and  is  a  better  and  more  useful  safety 
•ppliaiice." 

The  master  also  found  that  the  plaintiff 
had  suffered  no  damages  in  addition  to  the 
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profits  to  be  assessed  against  the  dirftito, 
in  regard  to  the  patent  of  1866. 

The  defendant's  exoeptions  to  the  wHtor'i 
report  cover  the  following  points:  (1)  Tli 
disallowance  to  the  deferoant  of  the  som  di 
$1,978.84;  (2)  the  finding  that  the  RidurdMi 
valve  sold  bv  the  plaintiff  oootaiDcd  the  ii- 
vention  set  forth  in  the  patent  of  1866;  (I) 
the  finding  that  the  entire  oommerdal  iiliii 
of  the  valves  made  and  sold  by  ths  defendis^ 
between  February  15,  1879,  and  SepCoste 
25, 1888,  was  due  to  the  improvement  cofcnd 
by  the  patent  of  1866 ;  (4)  the  failure  to  flsd 
that  the  plaintiff  was  entitled  to  recofir 
only  for  the  ascertained  value  of  the  im- 
provements covered  bv  the  two  patents  over 
and  above  the  value  oi  previous  Mfetv  filfci 
known  to  the  art  and  open  to  be  osra  bj  tki 
defendant ;  (5)  the  failure  to  reqnire  tfet 
plaintiff  to  show  what  in  fact  was  the  nlm 
attributable  to  the  improvement  of  IW; 
(6)  the  failure  to  require  the  plaintif  to 
show  what  was  the  value  of  the  improfOMrt 
of  1866,  in  comparison  with  the  valoe  d 
safety  valves  previously  known  to  the  art  isd 
free  to  the  defendant  to  be  used ;  (7)  tks 
failure  to  find  that  the  defendant  wss  liibls 
to  account  to  the  plaintiff  for  only  a  noBinl 
sum ;  (8)  to  the  same  purport  as  exoeptios  7| 
(9)  the  failure  to  ascerUin  what  part  fl(  Ai 
profits  of  the  defendant  was  due  to  the  tst 
patented  improvements  of  Crosbr ;  aadW 
the  failure  to  ascertain  what  part  of  the  pnlli 
was  due  to  the  employment  of  the  is^mo* 
ment  covered  by  mt  patent  of  1869. 

The  circuit  court,  held  br  JU|pi(M 
says  in  its  opinion :  "  In  Judinng  of  the  ear 
rectness  of  the  method  punued  by  the  wt0& 
in  his  estimation  of  defendants  prate  thi 
construction  put  upon  the  Richarasos  IM 
patent,  and  tne  language  used  in  mptd 
thereto,  as  embodied  in  Uie  opinioB  of  thi 
Supreme  Court,  cannot  be  disregankd.  Il 
was  clearly  the  duty  of  the  master  ia  Ui 
findings,  as  it  is  also  the  duty  of  the  eesrt 
at  the  present  time,  to  ffive  foil  fone  mi 
effect  to  the  opinion  of  the  Sapreose  OMt 
If  the  contention  of  the  defendants  is  sossi 
that  the  Supreme  Court,  in  their  iiMper 
tation  of  the  Richardson  1806  pateot,  pM 
too  much  prominence  to  the  featme  kaeei 
as  the  'huddling  chamber  with  a  strietsnl 
orifice,'  it  is  for  them,  apoo  appisL  ti 
obtain  some  modification  of  that  opiaioB: 
but  so  lonff  as  it  stands  as  the  opIaioB  ■ 
that  court,  the  Tiews  therein  expnendAosM 
be  strictly  carried  out  The  plositki,  tksr 
fore,  taken  by  the  defendants,  thai  the  eoei* 
plainants  are  only  entitled  to  Mnlaal  te- 
ages,  because,  as  they  say,  the  RJilMiiiiw 
valve  of  commerce  doea  not  contain  the  m- 
dling  chamber  with  a*8trlctured  orifice,  er.  li 
other  words,  a  huddling  dnunber  with  ■ 
aperture  for  the  exit  of  the  steam  lato  tH 
open  air  which  is  of  smaller  area  tfcmtfc} 
aperture  at  the  ground  Joint,  I  cannot  mg 
as  sound  in  view  the  opinioQ  of  the  SspiHi 
Court  That  court  construed  the  RkhsriMi 
patents,  and  it  held  that  defendssli*  t^ 
was  within  those  patenta,  and  Ugty  a  Im 
construction  to  the  Rlchardwa  iM  pn*^ 

The  opinion  then  says  thai  the  oMrt 'f 
proves  and  adopta  the  coiidiiaieBS  r*""^^  w 
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tike  iMftar  in  the  paragnpbt  before  quoted 
froo*  bit  report 

In  the  former  opinion  of  this  court,  at  118 
V.  &  170  [88:  m\.  it  WM  eald:  ^In  the 
preeent  case  the  defendant  lias  introduced 
In  eridenoe  the  before  named  Enffliah  patents 
to  Ritchie,  Webster,  and  Hartley,  and  the 
Snglish  patent  to  William  Naylor,  No. 
l.m,  granted  July  1,  1868;  and  alio  letters 
patent  of  the  United  States,  No.  10,848, 
granted  to  Henry  Waterman,  November  15, 
1868,  and  the  re-lssue  of  the  same,  No.  2,676, 
granted  to  him  July  8,  1867.  In  riew  of  all 
Uiese  patents,  and  of  the  state  of  the  art.  it 
appears  that  Richardson  was  the  first  person 
who  described  and  introduced  into  use  a 
safety  valre  which,  while  it  automatically 
reliered  the  pressure  of  steam  in  the  boiler, 
did  not,  in  dFecting  that  result,  reduce  the 
pressure  to  such  an  extent  as  to  make  the  use 
of  the  relierlng  apparatus  practically  impos- 
sible, because  of  the  expenditure  of  time  and 
fuel  necessary  to  bring  up  the  steam  again  to 
the  proper  working  standard.  His  raltre, 
while  it  automatically  gires  relief  before  the 
pressure  becomes  daufferoosly  great,  accord- 
ing to  the  point  at  which  the  yalve  is  set  to 
blow  off,  operates  so  as  to  autonutically 
arrest  with  promptness  the  reduction  of 
pressure  when  the  boiler  is  relieved.  His 
patent  of  1866  gave  a  moderate  range  of 
pressure,  as  the  result  of  the  proportions  there 
specified,  and  his  patent  of  18^  furnished  a 
means  of  regulatiuff  that  range  of  pressure, 
by  a  screw-nng,  within  those  narrow  limits 
which  are  essential  In  the  use  of  so  subtle  an 
agent  as  steam.  In  regard  to  all  the  above 
patents  adduced  against  Richardson's  patent 
of  1866,  it  may  be  generally  said  that  they 
never  were,  in  their  day,  and  before  the  date 
of  that  patent,  or  of  Richardson's  invention, 
known  or  recognized  as  producing  any  such 
result  as  his  apparatus  of  that  patent  pro- 
duces as  above  defined.  Likenesses  in  them, 
in  physical  structure,  to  the  apparatus  of 
Richardson,  in  important  paticulars,  nuy  be 
pointed  out  but  it  is  only  as  the  anatomy  of 
m  corpse  resembles  that  of  the  living  being. 
The  prior  structures  never  effected  the  kind  of 
result  attained  by  Richardson's  apparatus 
because  they  lacked  the  thing  which  save 
success.  They  did  not  have  the  retarding 
[440]  stricture  whicn  gave  the  lifting  opportunity 
to  the  huddled  steam,  combined  with  the 
quick  falling  of  Uie  valve  after  relief  had 
ooma.  Taught  by  Richardson,  and  by  the  use 
of  his  apparatus,  it  is  not  diflScult  for  skilled 
mechanics  to  take  the  prior  structures  and  so 
arrange  and  use  them  as  to  produce  more  or 
less  of  the  beneficial  results  first  made  known 
by  Richardson :  but,  prior  to  1866,  though 
these  old  patents  and  their  descriptions  were 
accessible,  no  valve  was  made  producing  any 
such  results.  Richardson's  patent  of  1866 
states  that  the  addition  to  the  bead  of  the 
Talve  terminates  in  an  annular  lip,  which  fits 
loosely  around  the  valve-seat,  and  is  separated 
from  ft  by  about  ^th  of  an  inch  for  an  ordi- 
nary spring,  and  a  less  space  for  a  strong 
spring,  ana  a  greater  space  for  a  weak  spring, 
forming  an  annular  chamber,  and  regulating 
the  escape  of  the  steam ;  that  the  steam,  when 
the  valve  is  lifted,  passes  beyond  the  valve- 
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seat  and  into  the  annular  chamber,  and  acts 
against  the  increased  surface  of  the  valve- 
head,  and  thus  overcomes  the  increasing 
resistance  of  the  spring  due  to  its  compres- 
sicm,  and  lifts  the  valve  iiigher,  and  the  steam 
escapes  freely  into  the  open  air,  until  the 
pressure  is  sufllciently  reduced,  when  the 
spring  immediately  closes  the  valve.  It  is 
not  shown  that,  before  1866,  any  known  valve 
produced  this  result. " 

The  opinion  also  said:  "It  appears  to 
have  been  easy  enough  to  make  a  safety-valve 
which  would  relieve  the  boiler,  but  the 
problem  was  to  make  one  which,  while  it 
opened  with  increasing  power  in  the  steam 
against  the  increasing  resistance  of  a  spring, 
would  close  suddenly  and  not  gradually  by 
the  pressure  of  the  same  spring  against  the 
steam.  This  was  a  problem  of  the  recon- 
ciliation of  antagonisms,  which  so  often  oc- 
curs in  mechanics,  and  without  which  prac- 
tically successful  results  are  not  attained. 
What  was  needed  was  a  narrow  ^cture 
to  hold  back  the  escaping  steam,  and  secure 
its  expansive  force  inside  of  the  lip,  and  thus 
aid  the  direct  pressure  of  the  steam  from  the 
boiler  in  lifting  the  valve  against  the  increas- 
ing tension  of  the  spring,  with  the  result 
that,  after  only  a  small,  but  a  sufficient,  re- 
duction in  the  boiler  pressure,  the  compres9e<l 
spring  would,  by  its  very  compression,  obtain 
the  mastery  and  close  the  valve  quickly. 
This  problem  was  solved  by  Richardson,  and 
never  before.  His  patent  of  1868  describes 
the  arran^ment  ana  operation  of  the  whole 
apparatus,  with  the  sdjustable  ring,  thus: 
When  the  pressure  of  the  steam  lifts  the 
valve,  the  steam  acts  against  the  surface  of  an 
annular  space  between  the  bevel  of  the  valve- 
seat  and  the  downward- projecting  flange  of 
the  cap-plate,  to  assist  in  holding  up  the 
valve  against  the  increasiog  resistance  of 
the  spring.  The  aperture  between  the  valve 
and  its  seat  is  always  greater  than  that  be- 
tween the  flange  and  the  upward-projecting 
rim,  and  thus  the  steam  in  the  annular  space 
assists  in  holding  up  the  valve  till  the  boiler 
pressure  falls  below  that  at  which  the  valve 
opened.  The  difference  between  the  closing 
pressure  and  the  opening  pressure  depends  on 
the  distance  between  the  flange  and  the  rim. 
There  is  a  central  aperture  in  tne  cap,  through 
which  the  steam  escapes  when  the  valve  is 
lifted,  which  is  surrounded  by  a  projecting 
cylindrical  flange,  threaded  on  the  outside, 
to  which  is  fitted  a  threaded  ring,  which  can 
be  turned  up  or  down  and  secured  by  a  set - 
screw.  By  this  means,  the  area  of  the 
aperture  for  the  escape  of  steam  beyond  the 
valve-seat  Is  adjustable,  the  space  being 
largest  when  the  rini;  is  down  and  smallest 
when  the  ring  is  up." 

.  The  opinion  then  considera  :he  prior  pat- 
ents of  nitchie,  Webster,  and  Hartley,  and 
holds  that  they  did  not  anticipate  Richard- 
son's invention  of  1866.  In  regard  to  Uie 
Webster  patent,  it  says :  *"  The  Webster  pat- 
ent shows  a  huddling  chamber  and  a  strict 
ure.  But  the  evidence  shows  that  valves 
made  with  the  proportions  shown  in  the 
drawing  of  Webster  work  with  so  large  a 
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Webster's  patent  describes  a  means  of  mak- 
ing the  area  for  the  escape  of  steam  adjustable, 
consisting  in  adjusting  up  and  down,  on  a 
smootli  yalve-stem,  a  sliding  collar  or  flange, 
and  fixing  it  in  place  by  a  set-screw.  But 
it  does  not  show  the  screw-ring  of  Richard- 
son, with  ita  minute  delicacy  of  adjustment 
and  action."  Further  it  says :  ** Richardson 
is,  therefore,  entitled  to  cover,  by  the  claim 
of  his  patent  of  1866,  under  the  language, 
[461]  <a  safety-valve  with  the  circular  or  annular 
flange  or  lip  e  c,  constructed  in  the  manner, 
or  substantially  ifi  ili«  manncT.  shown,  so  as 
to  operate  as  and  for  the  purpose  herein  de- 
scribed,'  a  valve  in  which  are  combined  an 
initial  area,  an  additional  area,  a  huddling 
chamber  beneath  the  additional  area,  and  a 
strictured  orifice  leadini;  from  the  huddling 
chamber  to  the  open  air,  the  orifice  being 
proportioned  to  the  strength  of  the  spring, 
as  airected.  The  direction  given  in  the  pat- 
ent is,  that  the  flange  or  lip  is  to  be  separated 
from  the* valve-seat  by  about  Ath  of  an  inch 
for  an  ordinary  spring,  with  less  space  for  r 
strong  spring,  and  more  space  for  a  weak 
spring,  to  regulate  the  escape  of  the  steam,  as 
required.*  ^The  Richardson  patents  have  a 
disc  valye,  an  annular  huddling  chamber,  an 
annular  stricture  at  the  outer  extremity  of 
the  radii  from  the  centre  of  the  valve,  an 
additional  area  which  is  radially  beyond  the 
disc  valve,  and  a  cylindrical  steam  way. 
But,  before  1866,  an  annular  form  of  safety- 
Talve  was  well  known.  Such  a  valve  neces- 
sarily ran u ires  an  annular  steam  way.  In 
the  oefendant's  valve,  complainant's  Exhibit 
A,  the  same  effects,  in  operation,  are  pro- 
duced as  in  the  Richardson  valve,  by  the 
means  described  in  Richanlson's  claims.  In 
both  structures  the  valve  is  held  to  its  seat 
by  a  sprinff,  so  compressed  as  to  keep  the  valve 
there  until  the  pressure  inside  of  the  boiler 
is  sufficient  to  move  tbe  valve  against  the 
pressure  of  the  spring,  so  that  the  steam 
escapes  through  tne  ground  Joint  into  a 
chamber  covered  by  an  extension  of  the 
valve,  in  which  chamber  the  steam  acta  ex- 
pansively against  the  extended  surface,  and 
Increases  the  pressure  In  opposition  to  the 
Increasing  pressure  of  the  spring,  and  assists 
in  opening  the  valve  wider;  this  chamber, 
in  the  defendant's  valve,  baa  at  its  termina- 
tion substantially  the  same  construction 
as  Richardson's  valve,  namely,  a  stricture 
'  which  causes  the  steam  to  act,  by  expansive 
force,  against  the  extended  surface  of  the 
valve;  and  In  both  valves,  after  the  pressure 
of  the  steam  has  been  somewhat  reduoed  in 
the  boiler,  the  closing  movement  Is  quick- 
ened, as  Uie  valve  Dears  its  seat,  in  conse- 
quence of  the  reduced  pnessure  of  the  steam 
on  the  extended  surface, '  iad  the  valve  comes 
suddenly  to  its  seat.  i<te  the  Richardson 
valve,  the  valve  propef  is  a  disc,  and  the 
extended  surface  \s  an  annulus  surrounding 
the  disc,  while,  Ife  Ae  defendant's  valve,  the 
valve  proper  is  an  ann*jlus,  and  the  extended 
surface  is  a  disc  insidn  of  the  annulus.  But 
this  is  a  mere  interchange  of  form  between 
l^«jl  the  valve  proper  and  the  extended  surface, 
*  '  within  the  skill  of  an  ordinary  mechanic." 
It  is  contended  by  the  defendant  that  the 
proof  shows  that  a  valve  made  in  the  required 
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proportions  of  the  patent  of  1866  and  in 
coraaiice  with  its  drawing  and  description, 
without  the  improvement  of  1869,  ana  with 
the  area  of  escape  at  the  outlet  smaller  than 
the  area  of  entrance  at  the  ground  Joint,  is 
not  as  economical  or  as  good  In  action  as  the 
earlier  Webster  valve;  that  a  valve  cno- 
structed  in  accordance  with  the  patent  of  1866 
is  not  an  economical  valve,  but  operates 
with  a  large  loss  of  steam ;  that  the  valves 
sold  by  the  plaintiff  as  Richardson  valves, 
being  the  same  in  pattern  as  those  sold  by  it 
since  it  betran  business,  are  not  constructed 
so  that  the  area  of  escape  from  the  huddling 
chamber  is  smaller  than  the  area  of  entrance 
from  the  ground  Joint,  but  on  the  contrary, 
it  is  about  twice  as  laree ;  and  that  the  plain* 
tiff  has  never  put  a  vaive  on  the  market  with 
the  orifice  of  escape  from  the  huddling 
chamber  smaller  than  the  orifice  of  entrance 
into  that  chamber. 

We  see  no  reason,  in  the  record,  for  dis- 
turbing the  conclusions  of  the  master  and 
the  circuit  court,  that  the  entire  commercial 
value  of  the  valves  made  and  sold  by  the 
defendant  was  due  to  the  improve^en*^  cov> 
ered  by  the  patent  of  1866,  and  thtA  :he 
plaintiff's  valves  of  commerce  all  of  them 
contain  the  improvements  covered  by  the 
patent  of  1866.  Moreover,  the  master  reporta 
profits  only,  and  finds  that  the  plaintiff  has 
suffered  no  damagjes  in  addition  to  the  profits 
to  be  assessed  against  the  defendant  If  there 
had  been  an  award  of  damages,  and  the  loss 
of  trade  by  the  plaintiff,  in  consequence  of 
the  competition  oy  the  defendant,  had  been 
an  element  entering  into  those  damages,  it 
would  have  been  a  material  fact  to  be  ahown 
by  the  plaintiff  that  it  was  putting  on  the 
market  goods  embodying  the  Richardson  in- 
vention ;  but,  as  the  plaintiff  recovers  only 
the  profits  made  by  tne  defendant  in  naing 
in  its  business  the  Richardson  invention,  it 
is  immaterial  whether  or  not  the  plaintiff 
itself  employed  that  invention.  ThuB  profits 
made  by  the  defendant  cannot  be  increased 
or  diminished  by  any  act  on  the  part  of  the 
plaintiff;  and  the  amount  of  tbem  it  not 
affected  by  the  question  whether  anring  the 
same  time  the*  plaintiff  did  or  did  not  use 
the  patented  Invention. 

In  regard  to  the  holding  by  the  master  and 
the  court  that  all  the  profits  of  the  defendant 
from  the  valves  it  made  and  sold  were  to  be 
attributed  to  the  employment  by  it  of  the 
improvement  covered  by  the  patent  of  1866^ 
we  hold  that,  in  view  of  what  was  deter- 
mined  in  the  former  opinion  of  this  court, 
and  on  the  whola  case,  the  safetT  valves 
known  to  the  art  and  open  to  be  nsea  by  the 
defendant  would  not  do  the  same  work  as  the 
Richardson  invention  covered  by  the  patent 
of  1866,  or  have  any  commercial  value ;  and 
that,  within  the  case  of  Oarreiion  ▼.  CtorA; 
(111  U.  8.  IdO  [28:  871]).  It  appears,  by  re- 
liable and  satisfactory  evidence,  that  th^ 
profits  made  by  the  defendant  are  to  be  cal- 
culated in  reference  to  the  entire  valve  oiada 
and  sold  by  it,  for  the  reason  that  the  entire 
value  of  that  valve,  as  a  marketable  article, 
if  properly  and  legally  attributable  lo  tba 
patented  feature  of  the  patentMl  1866. 

As  to  the  assignment  of  error  that  tba 
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ouutier  did  not  iaoertain  what  part  of  the 
profits  derived  by  the  defendant  was  due  to 
the  patented  improtrements  corered  by  the 
two  patents  to  Crosby,  the  master  said.  In  his 
report,  as  before  quoted:  ''The  defendants 
claim  that  some  of  the  profits  whtcb  they 
have  made  are  dae  to  the  pectiliar  form  of 
their  Talvea.  but  the  form  which  they  used 
In  makinff  their  TalTes  was  the  form  in  which 
they  cloued  the  Richardson  inyention,  the 
life  of  their  ralyes,  and  without  that  life 
the  Crosby  form  is  worthless.*  The  defend- 
ant contends  that  the  master  ought  to  have 
found,  upon  the  evidence,  that,  with  the 
exception  of  an  allowance  of  a  nominal  sum 
for  profits  on  account  of  the  Richardson  in> 
Tentlon,  the  profits  of  the  defendant  accrued 
from  its  employment  of  the  Crosby  Inven- 
tiooa.  This  contention  was  made  before  the 
master,  and  was  overruled  by  him.  There 
was  some  evidence  before  the  master  relating 
to  the  form  of  the  Crosby  valve,  to  the  effect 
that  it  had  an  encased  spring,  and  was  read- 
ily attached  and  adjured,  and  that  those 
features  of  its  oonstruction  were  advanta- 
geous. The  first  patent  to  Crosby  does  not 
show  any  encased  spring;  and  while  the 
•eoood  patent  to  him  snows  an  encased  sprint, 
its  claims  relate  solely  to  the  features  which 
produce  and  regulate  the  recoil  action  of  the 
steam.  The  master  was  correct,  therefore, 
in  saying  that  the  patented  improvements  of 
Crosby  embodied  the  form  in  which  the  de- 
fendant clothed  the  Richardson  invention, 
the  life  of  the  defendant's  valve,  and  with- 
out which  the  Crosby  form  was  worthless. 
There  is  no  evidence  that  any  of  the  thinirs 
patented  by  Crosby  ffave  any  advantage  Ln 
telling  the  defendant  s  valve. 

It  appearing  that  the  defendant's  valve 
derived  its  entire  value  from  the  use  of  the 
Richardson  invention  covered  by  the  patent 
of  1860,  and  that  the  entire  value  of  tne  de- 
fendant's valve,  as  a  marketable  article,  was 
properly  and  legally  attributable  to  that  in- 
vention of  RichiSdson,  the  plaintiff  is  entitled 
to  recover  the  entire  protlt  of  the  manufac- 
ture and  sale  of  the  valves.  EUtabeUi  v. 
IfieMmm  Plnv.  Co.  97  U.  8.  IdO,  189  [84: 
1000,  10001;  Boeiw.  Lakt Shore d If.  AROa. 
100  U.  8. 18^  808  [20:  976,  9801 ;  Qarretmmw. 
Clark,  111  U.  8.  180  [88:  8711;  CaUaghan  v. 
Jlr«^  188U.  8.  017,  000,  000788:  547,  008] ; 
HwrUmi  y.  Sehminger.  180  U.  8.  400,  471,  478 
[88:  1011,  1010]. 

The  defendant  contends  that  the  master  and 
the  circuit  court  erred  in  disallowing  as  a 
credit  to  the  defendant,  in  diminution  of  the 

f profits  reported,  the  sum  of  $1,978.84,  it  be- 
ng  oootended  that  that  was  an  expense  suf- 
fered by  the  defendant  in  modifying  and 
reconstructing  certain  valves  to  render  them 
more  perfect  and  more  salable.  These  were 
valves  made  by  the  defendant  and  destroyed 
bv  it  before  sale,  or  after  a  sale  and  an  ex- 
change for  other  valves;  which  destroyed 
yal  ves  did  not  appear  in  the  account  on  either 
side,  thus  becoming  unsold  valves.  The 
•xpeosa  thus  referrea  to  is  one  incurred  in 
making  experimental  and  defective  valves. 
In  regara  to  this  item,  the  master  said  in 
bis  repOTt:  ''Item  7  is  for  modification  and 
recoDstructiop  of  Iron  valves     The  costs  of 
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the  reconstructed  valves  have  already  been 
charged  in  the  costs  of  valves  for  tlie  periods 
in  which  the  reconstruction,  so  called,  took 
place.  The  old  valves  were  destroyed  and 
a  salvage  made  of  such  parts  as  were  of  value 
or  could  be  used,  and  new  valves  were  made 
and  their  full  costs  charged  in  the  accounts 
of  defendants.  This  item  7  is  a  claim  for 
the  cost  of  the  destroyed  valvei  (whether 
with  or  without  an  allowance  for  salvage  I 
am  unable  to  say)  and  should  not  be  allowed.  ** 
In  respect  to  this  item,  the  defendant  put  in 
the  following  claim  before  the  master: 
"Findinff  8.  The  charge  found  in  item  7,  in 
heading  IV  of  defendants'  account  filed  with 
the  master,  is  for  ^e  reconstruction  and  modi  -  ( 455] 
fication  of  safety  valves  made  by  them.  The 
work  of  this  modification  and  reconstruction 
was  in  the  direction  of  perfecting  the  «^mi» 
acteristics  of  the  safety  valves  they  were 
then  producing.  The  result  of  such  endeavor 
was  that  they  produced  a  species  of  safety 
valves,  classified  in  the  account  as  iron 
safety  valves,  which  was  made  and  sold  after 
that  time  by  the  defendants,  the  account  of 
which  has  been  fuHy  rendered  to  the  master, 
and  on  which  he  has  computed  profits  in  his 
consideration  of  them.  In  the  labor  and 
efforts  of  the  defendants  certain  valves  were 
rendered  useless  and  were  valueless  except 
for  Junk,  and  certain  parts  of  valves  maae 
for  them  and  paid  for  were  rejected,  and  the 
difference  between  the  cniginal  cost  and  their 
value  as  old  metal  became  a  loes  to  the  de- 
fendants. All  these  losses  occasioned  by  the 
destruction  of  valves,  by  the  replacing  of 
valves  in  hsnds  of  buyers  of  valves  by  giv- 
ing them  new  valves  for  old  ones  without 
additional  charge,  and  by  the  destruction  of 
parts  of  vslves  which  could  not  be  used  be- 
cause of  the  modification  of  the  design,  were 
a  part  of  the  expense  suffered  by  the  defend- 
ants in  their  valve  business,  in  the  produc- 
ing and  manufacture  of  a  marketable  safety- 
valve  of  the  characteristic  of  the  Crosby 
valve,  and  constituted  a  wastage  in  their 
business  which  their  valve  department  suf« 
fered  for  the  purpose  of  making  more  sala- 
ble products.  This  loss  was  an  item  of  ex* 
pense  which  should  be  chsrged  to  the  cost 
of  valves  as  such,  because  it  became  a  charst 
upon  all  the  safety -valves  thereafter  made 
following  the  plan  and  models  which  resulted 
from  such  loss.  Upon  inspection  of  the  rec- 
ords of  the  master,  the  defendant!  do  not 
find  that  they  have  filed  specifications  of 
such  loss,  and,  trusting  to  the  relief  that 
their  account,  with  the  testimony,  was  soffi- 
cient  and  proper  in  such  respect,  they  evi-  [45#) 
dentlv  neglected  so  to  do.  Moreover,  the 
examination  of  Mr.  Crosby,  the  defendants' 
superintendent  st  that  iimt,  by  the  complain- 
ants, upon  that  item  of  their  account,  showi 
only  the  items  of  loss  in  part  This  Ut- 
ter incomplete  showing,  which  is  now  first 
noticed  by  the  defendants,  was  evidently 
overlookea,  and  thus  the  facts  making  up 
the  character  of  the  loss  were  not  properly 
nnd  fully  laid  before  the  master  for  his  con- 
sideration. On  this  account  the  defeodaots 
respectfully  submit  a  sutement  of  facts,  and 
request  that  they  may  introduce  testimoiiT, 
if  necessary,  in  proof  thereof."    Here  fol- 
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lows  the  statement :  "  WheaeTer  Talyee  have 
been  accounted  for  at  returned  and  the  Blas- 
ter has  deducted  the  returned  valyes  from 
tlie  sales  and  costo  the  account  then  shows 
itself  free  from  any  profits  on  such  ralves. 
The  cost  to  the  defendants  of  such  valyes 
remains  as  a  part  of  the  expenses  they  haye 
incurred  in  the  making  of  yalyes,  and  which, 
when  they  were  destroyed,  became  a  direct 
loss  to  them  and  their  business.  It  is  for 
this  actual  loss  so  sustained,  decreasing 
their  profits,  which  they  now  ask  to  haye 
allowed.  The  loss  is  inseparable  from  their 
whole  yalye  business  and  belongs  to  it.* 

To  this  yiew,  the  master  replied  as  follows, 
in  his  report:  ''It  is  clear^  upon  this  state- 
ment, that  no  allowance  should  be  made  to 
defendants  for  the  sixty-nine  yalves  which 
they  made  and  destroyed  without  selling  or 
consigning  them.  The  thirty-eight  yalyes 
which  were  originally  sold  to  Sabcock  A 
Wilcox  were  accounted  for  both  in  costs  and 
sales,  but  when  new  yaWes  were  sent  them 
to  replace  the  returned  yaWes,  the  new  yaly«s 
were  not  included  in  defendants'  accounts,* 
either  in  costs  or  sales.  *  The  twelye  brass 
yalyes  were  returned  and  so  treated  in  the 
account.  The  result,  therefore,  is  substan- 
tially this,  that  the  defendants  made  some 
one  hundred  and  nineteen  yalyes  which  they 
subsequently  destroyed,  with  some  castings 
which  they  concluded  not  to  use.  I  find  no 
sufficient  reasons  for  modifying  my  former 
disallowance  of  item  7  in  each  case.* 

In  regard  to  this  item,  the  circuit  court 
said :  '^is  for  the  objection  to  the  findings 
of  the  master  respecting  expenses  to  be  lu- 
lowed  for  certain  yalyes  destroyed,  which 
forms  the  subject  matter  of  the  first  excep- 
tion, I  think  the  master  was  right  in  the  con- 
clusion he  reached.  The  defendante  were 
not  charged  on  yalyes  which  were  subse- 
quently destroyed,  or  if  so,  they  were  not 
charged  UDon  the  new  yalyes  which  re- 
placed them.  See  master's  note  29,  page  48 
of  master's  report.  The  master  properly 
disallowed  the  cost  of  destroyed  yalyes." 

Without  going  into  details,  it  is  sufficient 
to  s&y  that  we  concur  in  the  conclusion  that 
the  oefendant  was  not  charged  for  yalyes 
which  were  subsequently  destroyed,  or,  if 
so,  it  was  not  charged  upon  the  new  yalyes 
wbidi  replaced  the  destroyed  yalyes. 

As  for  the  contention  that  the  destroyed 
yal  yes  ought  to  form  a  credit  against  the  prof- 
its actually  realized  by  the  defendant  on 
other  yalyes,  it  is  sufficient  to  say  that  the 
only  subiect  of  inquiry  is  the  profit  made 
by  the  defendant  on  the  articles  wnich  it  sold 
at  a  profit,  and  for  which  it  reoeiyed  pay- 
ment, and  that  losses  incurred  by  the  defend- 
ant through  its  wrongful  inyasion  of  the 
patent  are  not  chargeable  to  the  plaintiff, 
nor  can  their  amount  be  deducted  from  the 
compensation  which  the  plaintiff  is  entitled 
to  reoeiye.  Oawood  PiaterU,  94  U.  8.  095  [24 : 
2881 ;  EUtabeUi  y.  NtekoUon  Poit.  Co.  97  U. 
8.  120,  188  [24:1000,  10061;  Tiighmumw. 
Proetar.  125  U.  8.  186  [81 :  6641. 

The  ^rcoit  court  allowed  interest  on  the 


(40,844.59  from  the  date  of  the  filing  of 
master's  report.    The  defendant  assigns  this 
as  error,  and  contends  that  interest  shoald 
haye  been  allowed  only  from  the  date  of  tlio 
decree.    In  support  of  this  yiew,  the  case  of 
Mowrv  y.   Wmneii  (81  U.  &  14  Wall,  eao, 
668  [20:  860.  866])  is  cited.    But  we  refaid 
it  as  esteblished  by  the  cases  of  lUinoU  Oenl. 
B.  Co.  y.  Twrria  (110  U.  8.   801,  808  [28: 
154,  1551),  and  TOghman  y.  Proctor  (125  U. 
8.   186,  160  [81:  664.  6721,  that  the  ralinic 
as  to  interest  made  by  the  circuit  court  is 
proper.    In  the  latter  case,  it  is  said :    *Bj 
a  uniform  current  of  decisions  of  this  oourl 
beginning  thirty  years  ago,  the  profite  ml* 
lowed  in  equity,  for  the  injury  taat  a  pat- 
entee has  susteined  by  the  infringement  of 
his  patent,  haye  been  considered  as  a  meas- 
ure of  unHquidated  damages,  which,  as  • 
general  rule,  and  in  the  absence  of  mcial 
circumstances,  do  not  bear  interest  until  after 
their  amount  has  been  Judicially  ascertained : 
and  the  oroyision  introduced  in  tiie  Patent    .^-g 
Act  of  1870,  regulating  the  subject  of  profits    t**^ 
and  damages,  made  no  mention  of  interest, 
and  has  not  been  understood  to  affect  the  mis 
as  preyiously'  announced.    SHAy   y.    Fbais^ 
61  U.   8.  20  How.   878,  887  [15:  958,   966]  ; 
Howry  y.    WMtney,  81  U.  8.  14  Wall.  «^. 
651  J^:  860,  8661;  LitUepOd  y.  Pary,   86 
U.    8.    21  Wall.   205,   2S^  [22:  577,  5811; 
Act  of  July  8.   1870,  chap.   280.    §  55,    It 
Stat  206;  Rey.  8tat  g 4921 ;  Pnurkiy,  Booth. 
102  U.  8.  96,  106  [26:  54,  581;   ^^^^  Slkor^ 
dM.  8.  B.  Co,  y.  Boot,  105  U.  8.  189,  196. 
200,  204  [26:  975,  97a-9801 :  lUinaU  Cent. 
B.    Co,  y.    TwrriU.  110  U.  8.   801,  808  [28: 
154,  155].    Nothing  is  shown  to  take  this 
case  out  of  the  general  rule.    At  the  time  of 
the  infringement,  the  fundamental  questions 
of  the  yalidity  and  extent  of  Tilghman's 
patent  were  in  earnest  controyersy  and  ot 
uncertein  issue.    Interest  should  therefore  bs 
allowed  as  in  lUinois  Cent.  B,  Co,  y.  Tur* 
riU,  Just  cited,  only  from  the  day  when  tbs 
master's  report  was  submitted  to  the  court 
(which  appears,  by  the  terms  of  his  report 
and  of  the  decree  below,  to  haye  been  Octo- 
ber 7,  1884)  upon   the  amount  shown  to  be 
due  by  that  report  and  the  accompanying 
eyidence." 

Delay  caused  by  the  court,  or  not  attriba- 
teble  to  the  plaintiff,  in  coming  to  a  conclu- 
sion on  the  master's  report,  where  the  amount 
found  by  that  report  is  confirmed,  ought  not 
to  depriye  the  plaintiff  of  interest  on  the 
amount  found  by  the  master.  Undw  such 
circumstences,  the  account  ought  to  be  con- 
sidered as  liquidated  on  the  day  wlien  the 
master's  report  is  filed.  This  is  in  analogy 
to  the  allowance  of  interest  on  the  amount 
of  the  yerdict  of  a  Jury  from  the  date  of  tlM 
yerdict  to  the  date  of  the  Judgment,  in  ao«> 
cordance  wiUi  the  stetutes  of  many  states^ 
and  among  others,  of  Massachusetts.  Pub. 
8tet.  chap.  171,  %  a 
The  decree qf  the  Oircuit  OomHU  qflrmed, 
Mr,  Juetiee  Grajr  was  not  present  at  the 
argument,  and  took  so  part  in  the  deciaioe 
of  this  case. 

141  U.& 
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MoCBBARr  ▼.  Pknhitltabia  C&nal  Gompaht. 


JOHN  McCKEARY,  Apjp^,, 

THB  PENNSTLYANIA  CANAL  COM- 
PANY. 

060  8.  a  Reporter*!  ed.  460-4MI) 

^n(fU  f$r  urn  <f  paUfU—anumnt  €f  profJU^ 
§Mii  0n  later  qftwo  patenU^plaintijr'-^gkm 
moandpaieniwfid'-iPkemearlterqftwopaUnU 
for  dmUardmiceUopen  to  dtfendant^-ooHier 
patent  ownod  bif  third  pirmm. 

L  Ib  etttmattoff  the  prollti  the  defendant  hat 
made  by  the  uae  of  the  plalntUTs  patented  deyloe, 
where  eooh  derlce  li  a  mere  Improvement  upon 
what  was  known  before,  and  was  open  to  the  de> 
fendant  to  use,  the  plaintiff  is  limited  to  iuoh 
pvoftti  as  have  arisen  from  the  use  of  the  Improre- 
ment  over  what  the  defendant  might  hare  made 
hf  the  use  of  that  or  other  devloes  without  such 


%  Ineatlmatlnirtbeptolltamadebr  the  Infringer 
of  a  patent^  the  oomparlsoo  must  be  between  the 
patented  inTendaii  and  what  was  known  and 
open  to  the  pnbUo  stand  ksf ore  the  date  of  the 


&  Where  platnttff  owns  two  patents,  he  cannot  in 
aaoltoo  the  later  one  reoorer  damages  for  the 
tafrlngtmeot  of  the  earner  one  whioh  Is  not  made 

I  the  basia  of  the  aotlon,  although  the  oomblnatton 
of  the  earlier  patent  li  substantially  contained  In 
the  later. 

4.  IfanearUarpateotbeldentioalwlthalaterone, 
or  onlya  colorable  yarlattoo  from  It,  the  seoond 
patent  Is  Toid,  as  a  patentee  cannot  take  ont  two 
patenia  for  the  same  tuTsntlon. 


Ik  Vor  the  purposes  of  a  suit  on  the  second  of  two 
patents  of  plaintiff  for  asimihir  derlce.  the  earUar 
patent  must  be  deemed  open  to  the  deftedant  to 
use,  and  where  no  damages  are  prored  fOr  the 
tnfrlogementof  the  Improvement  under  the  later 
patDiit.  considered  separately^  pHtlnfflf  cannot 


H  This  court  expresses  no  opinion  as  to  whether, 
if  there  be  an  earlier  patent  owned  bf  a  third 
penoo  for  the  aame  iuTention  as  the  patent  for 
the  Infringement  of  which  the  action  Is  brought, 
defendant,  having  elected  to  ose  plalnturs  in  reo* 
don,  might  not  be  bound  to  pay  a  royalty  to  him. 

[No.  54.] 

Submitted  Oct.  a.  J89J.    Decided  No9, 9.  MS9t 

APPEAL  from  a  decree  of  the CircoH  Court 
of  the  United  States  for  the  Eastero  Dis- 
trict of  Penn^lTania,  in  favor  of  plaintiff  for 
eoeti,  in  to  araoo  for  the  infrtnicemeot  of  let- 
ters patent  for  a  coupling  and  steering  appA- 
ratua,  but  denying  the  recorery  of  pn»lts  and 
daroagea.  AJfrmed. 
See  6  Fed.  Rep.  Wt, 
The  facta  are  stated  in  the  opinion. 


Statement  by  Mr,  Ju$tie$  Browiit 

This  was  a  bill  in  equity  for  the  Infrlogo- 
ment  of  letters  patent  number  129,844,  Is- 
sued  July  38,  IvTd,  and  reissued  as  number 
5,680,  October  28,  1878,  to  the  appellant^ 
John  McCreary,  for  an  ''improyement  in 
coupling  and  steering  apparatus."  In  the 
specification  of  the  reinue  the  patentee  stated 
tnat  hia  inyention  related  "to  certain  im- 
provements in  devices  for  steering  canal 
Doats,*  etc.,  described  in  letters  patent 
granted  to  Elijah  and  John  McCreary,  April 
16,  1872,  number  125.684.  by  means  of  which 
two  boats  are  coupled  together,  and  navigated 
and  steered  as  one  boat  oy  means  of  a  single 
steering-wheel.  The  invention  described  in 
said  letters  patent  consisted,  principally,  **  in 
coupling  two  boats  together  bv  means  of  a 
chain  or  rope  passing  around  a  steering- 
wheel  on  one  boat,  ai^  around  a  system  of 
sheaves  or  pulleys,  and  attached  to  the  other 
boat,  for  the  purposes  of  steering  said  boat«, 
as  well  as  of  coupling  them ;  and  in  centering 
said  boats  together  and  forming  a  universal 
loint  between  them  by  means  of  an  overhang- 
ing guiuxi  or  bumper  on  the  stem  of  the  for- 
ward boat,  with  a  central  notch  therein,  into 
which  the  prolectins  stem  or  cutwater  of  the 
rear  boat  fitted. "  My  "  improvements,  **  says 
the  patentee,  ** consist,  first.  In  coupling  and 
centering  said  boats  together  and  forming  a 
univeisal  Joint  between  them  by  means  of  a 
chain,  the  two  ends  of  which  are  fastened  to 
opposite  points  on  the  stem  of  the  forward 
boat  and  the  central  part  to  the  stem  or  cut- 
water,  or  some  central  point  on  the  bow  of 
the  rear  boat,  so  as  to  hold  Its  stem  or  cut- 
water against  the  overhanging  guard  or  bum- 
per of  said  forward  boat,  said  chain  serving  to 
center  the  boats  without  the  necessity  of  any 
notch  in  the  overhanging  guard  for  the  stem  of 
the  rear  boat  to  fit  into,  and  at  the  same  time 
coupling  and  holdinff  the  boats  together  and 
forming  a  universal  Joint  between  them; 
second,  in  attaching  the  ends  of  the  coupling 
and  steering  chains  to  the  boats  by  means  of 
crow-foot  ^aw-hooks  so  as  to  render  the 
chains  easily  adjustable,  aa  hereinafter  shown 
and  described.* 

He  claimed  aa  his  inventloQ : 

**!.  The  combination  of  the  two  boati  A 
and  B,  the  steering -chain  a  passing  around 
sheaves  or  puUevs,  and  around  the  windlass 
C,  or  its  equivalent,  the  overhanging  ffuard 
or  bumper  on  the  stem  of  the  forward  ooat, 
and  the  chain  D  attached  to  opposite  points 
on  the  stem  of  said  boat  »nd  to  the  stem  or 
central  part  of  the  how  of  t  je  rear  boat,  so  as 
to  form  a  tmivenal  Joint  between  them,  and 


eold,  sea  note  to  Brans  v.  Baton,  4:  401 

V.  BoisseUer,  Wk  Tl;  Oominy  v.  Bordeo, 


to  ahgtideiwmiit  <^  Ineeiitlofi*  see  noCs  to  Pen* 
▼•DlalOfiie,T:  S7. 
A.%  is  ^MUmtifm  twCioceii  Iwcewttom  of  amftcintiwi- 

see  «•!•  to  OotBlnff  V.  Bordeo,  U:  ML 


t4iU.& 


Xhenjm^mem^t  to  Brans  v. 


lo  what  ralMiis  auiifeoeir.ssafioCsto  0*BeOly 
V.  Moiaa,  14s  001. 

Am  to  OMtolilllMli.  hsf ont  iMIlilMI  Mid  fflSlMllfllll  Dot- 

sntf  robofrdknei  tirfb4Ni  aMioiiiiMiii  fimeeien  dtendid 
fsnai,  see  note  to  Gajler  v.  Wilder,  Ift  60i 

^to  lolUfi  om^Qt^ee  w^e  em  for  ^tifrtngtmmU; 
when  vatenUemmet:  when  U^muetSomk^eeenoU  to 
WHsoq  v.  Boiisiaan,  U:  114L 

A$  to  damaQte  for  it^ringmmmU  ef  potent;  Irablt 
see  noU  to  Hoca  v. 


[4M] 


see  note  to  MaadevUla  V.  Welsh,  ie  ft. 
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keep  them  ooupled  and  oentored,  substantially 
as  aaown  and  described. 

**2.  In  combination  with  the  boats  A  and 
B  and  the  ooupling  and  steering  mechanism 
herein  described,  the  claw-hooks  h  A,  for  at- 
taching and  adjusting  the  coupling  and 
steering  chains,  substantially  as  set  forth." 

Upon  the  hearing  in  the  circuit  court  an 
interlocutory  decree  was  entered  in  favor  of 
the  plaintiff,  finding  theyalidity  of  the  pat- 
ent, and  tne  infringement  by  the  defendant, 
and  ordering  a  reference  to  a  master  for  an 
account  of  die  "profits,  gains,  and  advan- 
tages which  the  said  defendant  has  received 
or  made,  or  which  have  arisen  or  accrued  to 
it"  from  Uie  said  infringement,  etc.,  but 
denying  the  injunction  upon  the  ground, 
stated  in  the  opinion  of  the  court,  5  Fed. 
Rep.  807,  that  its  allowance  would  cause 
much  greater  injury  to  the  defendant  than 
benefit  to  the  plaintiff.  A  large  amount  of 
testimony  was  taken  before  the  master,  who 
reported  that  he  found  no  proven  profits,  sav- 
ings, or  advantages  to  have  been  received  by, 
or  accrued  to  defendant  from  the  manufacture, 
use,  or  ssle  of  the  plaintiff's  patented  im- 
provements. Exceptions  were  filed  to  this 
report,  and  upon  the  hearing  of  such  excep- 
tions a  final  decree  was  entered  in  accordance 
with  the  report,  and  Uiat  the  plaintiff  should 
recover  his  costs,  except  the  costs  of  the  ac- 
counting before  the  master,  and  the  costs  of 
the  exceptions  to  the  master's  report,  which 
were  awarded  to  the  defendant.  The  decree 
was  subsequently  amended  by  ordering  that 
the  defendant  pay  all  the  costs  of  the  suit. 
From  the  decree  denying  the  recovery  of 
profits  and  damages  an  appeal  was  taken  to 
uiis  court. 

Mr,  Ch&rles  SIdnej  Whitnuui,  for  ap- 
pellant: 

If  sny  inventions  or  contrivances  exist,  which 
the  defendant  had  a  ri^ht  to  use,  that  was  a 
fact  to  be  alleged  and  proved  by  the  defendant 

mizabeih  ▼.  HichoUon  Pav,  Co.  97  U.  S.  126 
(24:  1000). 

In  defendant's  authorities  the  point  decided 
was  simply  ihat  where  the  invention  infringed 
is  an  improvement  upon  an  old  machine,  tbe 
plaintiff  can  recover  only  the  profits  or  dam- 
ages arising  from  the  use  of  the  patented  im- 
provement. 

Seymour  v.  McCorntick^  U.  8. 16  How.  480 
(14:  10i4);  Mowry  v.  WJUtney,  81  U.  &  14 
Wall  620  (20:  »60):  Elaek  v.  Muruon,  14 
Blatchf.  267;  LittUfiM  v.  Ptrry,  88  U.  8.  21 
Wall.  205  (22:  57*^;  ScMUinger  v.  Ounther, 
16  Blatchf.  808;  (kUkini  v.  Bertrand,  10  Bias. 
445.  8  Fed.  Rep.  755;  Ktrby  t.  Armitrona,  10 
Bias.  185. 

Mr,  &•  S.  HoUinifsworth*  for  appellee: 

Where  the  date  of  tbe  application  for  a  pat- 
ent nowhere  appears  upon  the  record,  tbe  date 
of  the  patent  must  be  taken  to  be  the  date  of 
the  invention. 

Wing  V.  Richardmm,  2  Cliff.  449,  450. 

Tbe  Durden  of  proof  as  to  what  profits  have 
been  made  rests  with  the  plaintiff. 

Tilffhman  v.  Proctor,  125  U.  8.  186, 151  (27: 
664. 669). 

Add  the  evidence  in  regard  to  the  amount  of 
818 


these  profits  must  be  reliable  and  tangible, 
not  conjectural  or  speculative. 

Garretion  v.  Clark,  111  U.  8. 120  (28:  871). 

Trivial  devices  are  unpatentable. 

Atlantie  Works  v.  Brady,  107  U.  8.  189  (2/: 
488);  Bu$»ey  v.  ExetUior  Mfg,  Co.  IIC  U.  & 
181-146  (28:  95-100):  Pmnsylvania  R,  Go,  t. 
Loeomotive  ^.  8.  T,  Co.  110  U.  8. 490  (28:  222); 
HollUter  t.  B&nediet  dt  B,  Mfg,  Co.  118  U.  8. 
59-72,  78  (28:  901-905);  PrtvUm,  t.  Manard^ 
116  U.  8.  661  (29;  768);  Dunbar  ▼.  Meyor$,  84 
U.  a  187, 194  (24:  84,  87). 

Mr.  Jtutiee  Brown  delivered  the  opinion 
of  the  court : 

About  three  months  prior  to  the  patent  in 
suit,  and  on  April  16,  1872,  another  patent, 
numbered  125.684,  was  issued  to  Elijah  and 
John  McCreary,  -for  '*an  improvement  io 
steering  devices  for  canal  boats,  etc.,"  which 
covered  a  similar  coupling  together  of  boats, 
barges  and  scows  by  means  of  a  vertical 
groove  formed  in  the  overhanging  stem  guard 
or  bumper  of  the  forward  boat,  which  groove 
was  entered  by  the  cutwater  of  the  rear  boat, 
a  chain  being  used  for  connecting  the  boats, 
which  claim  was  so  connected  with  a  traia 
of  gear-wheels  placed  in  the  rear  boat  as  to 
enable  both  boats  to  be  steered  by  means  of 
a  windlass.  The  first  claim  of  this  patent 
was  as  follows: 

''I.  Two  boats  or  barges,  A  and  B,  fitted 
together  by  means  of  a  projecting  cutwater 
fitting  into  a  notch  in  an  overhanging  guard, 
as  described,  and  coupled  and  stored  by 
means  of  a  chain  or  rope,  having  its  en4U 
fastened  to  the  forward  boat  mm  passing 
around  pulleys,  .  •  .  substantially  as  ben»> 
in  set  forth.  ^ 

The  second  olaim  was  immaterial. 

In  patent  numbered  129,844  the  patentee 
stated  that  his  improvement  upon  the  prior 
patent  consisted  **  in  substituting  t<x  the  pro* 
jecting  cutwater  and  notch,  described  in  said 
patent  for  centering  the  boats  together,  and 
forming  a  universal  joint,  a  chain  attached 
at  both  ends  to  one  Doat,  and  at  its  centre 
to  a  central  point  on  the  adjacent  end  of  tbe 
other  boat, "  etc. 

One  of  the  main  difficulties  in  the  assess- 
ment of  danuiges  in  this  case  arises  from  the 
fact  that  the  two  patents,  the  first  one  of 
which  is  not  included  in  this  bill,  deecxibe  % 
system  of  coupling  together  two  boats  br 
means  of  chains  ana  a  centering  device  mu<» 
the  same— differing  from  each  other  only  in 
two  particulars :  First,  in  the  earlier  patent^ 
the  two  boats  are  connected  together  oy  tbe 
cutwater  of  the  rear  boat  flttinff  a  groove  ia 
the  overhanging  guard  of  the  Forward  boat ; 
while  in  the  later  patent  there  is  substituted 
for  this  a  chain  attached  by  both  ends  to  the 
forward  boat,  and  at  its  centre  to  a  central 
point  on  the  adjacent  end  of  the  rear  boat. 
Second,  in  the  later  patent,  the  centre  of  the 
chain  is  wound  around  a  horizontal  wind- 
lass, while  in  the  earlier  It  is  wound  around 
a  separate  wheel  geared  to  the  windlass  be« 
low  the  deck— a  difference  which  it  was  not 
insisted  was  material.  In  this  connection, 
the  master  found  that  ''the  combination  of 
the  patent  in  suit  and  that  of  the  prior  patent 

UIU.S. 


48r 


IflOL 


McCbbabt  t.  PANMSTLTAinA  Canal  Compant. 


469-468 


in  pnctically  identical  in  function  and  re- 
•Dlt,  and  are  identical  in  oonstitution,  save 
m\j  as  to  one  particular  element,  the  'center- 
ing deyice.  Aa  therefore,  the  oombination 
if  the  patent  in  suit  is  one,  the  sole  invention 
and  noyelty  of  which  consisted  of  a  single 
alement,  m  profit  whidi  complainant  is  en- 
tlUed  to  recover  from  the  defendant  in  this 
«ae  is  that  which  he  may  have  shown  to  have 
ioenied  to  it  from  the  use  of  substantially 
tkat  new  element  in  substantially  the  com- 
UoatioQ  in  which  he  has  described  and 
cUimed  it."  Exception  was  taken  to  this 
Inding,  upon  the  ground  that  the  finding 
eoQtained  an  ''erroneous  construction  of  law. 
If  it  means  that  the  complainant  is  not  en- 
titled to  recover  the  entire  profits  which  have 
.acernad  to  the  defendant  from  the  use  of 
kats  containing  the  invention  described  and 
dsimed  in  the  patent  in  suit  because  of  any- 
fliing  shown  or  described,  but  not  claimed, 
la  said  prior  patent  of  the  complainant 
■umbered  125,684."  Plaintiff  claimed,  and 
ilned  evidence  tending  to  show,  that  de- 
iBBdant  had  made  a  large  sum  in  ''savings" 
1^  the  transportation  of  coal  in  its  infring- 
:bi; double  boats  in  place  of  single  boats,  and 
Mm  that  defendant  should  be  held  account- 


^rnma  to  him  for  these  savings  (less  the  cost 
I  if  applying  the  couplings  to  the  double 
lotia)  as  its  profits  from  the  use  of  this  im- 
.jnmnent. 

'  The  master  found,  however,  in  this  con- 
rWtion,  that  complainant  was  not  entitled, 
]l!fpoa  the  proofs,  to  recover  from  the  defend- 
ts  its  profits  from  the  use  of  his  "  improve- 
b*  the  entire  savings  in  freight  accruing 
the  ahipping  of  coal  in  the  infringing 
CMpled  boats  in  place  of  single  boats,*  but 
«u  restricted  to  sudi  as  were  attributable 
ibAlely  to  the  improvement. 
P  Tnere  is  no  doubt  of  the  general  principle 
Mai,  in  estimating  the  profits  the  defendant 
piintde  by  the  use  of  the  plaintiff's  device, 
^ivi  men  device  is  a  mere  improvement 
^m  what  was  known  before,  and  was  open 
the  defendant  to  use,  the  plaintiff  is  lim- 
~  to  such  profits  as  have  arisen  from  the 
■^  of  the  improvement  over  what  the  defend- 
lit  miffht  have  made  by  the  use  of  that  or 
iOwr  cwYices  without  such  improvements. 
nit  If  a  familiar  doctrine  annoimced  by  this 
Itomrt  in  a  number  of  cases.  Sevniour  v.  Me- 
Iknidek,  67  U.  8.  16  Uow.  480  [14:  10241 ; 
Itory  T.  Whitney,  81  U.  8.  14  Wall.  620 
A:  8001 ;  LitUeflM  y.  F^rry,  88  U.  8.  21 
win.  S06  [82 :  677]  ;  Elizabeth  v.  Niehol8<m 
fbn  Ol  97  U.  8.  126  [24:  10001 ;  Qa^etMn 
K  Omrk,  111  U.  8.  120  [28:  871]. 
.  Hie  important  question  in  this  connection 
[i  vliellier.  in  considering  what  was  already 
tewn,  and  open  to  the  defendant  to  use,  we 
tas  to  include  the  device  shown  in  patent 
fambered  126.684,  issued  to  Elijah  and  John 
HOreaiy  about  three  months  before  the  pat- 
lljft  la  mit.  There  were  other  methods  of 
Mttiecting  yessels  in  train,  such  as  were  dis- 
ioaed  in  the  British  patent  to  Taylor  of  1846 ; 
li  British  patent  to  Bourne  of  1857 ;  the  pat- 
il  to  McCreary  of  1860,  constructed  and  put 
■Ipiiae  upon  a  coupled  boat  called  *'The 
kqwriment" ;  the  British  patent  to  Bartholo- 
IQir  of  1862  f  and  the  American  patent  to 
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8tackpole  of  1866 :  but  none  of  these  seem  to 
have  been  adapted  to  defendant's  use  with 
any  advantage  over  single  boats,  because,  as 
the  master  found,  "their  construction   was 
such  that  a  rudder  coulo  iiot  be  applied  to 
the  forward  boat."    He  found,  further,  that 
"  these  prior  boats  were  in  other  respects  in- 
ferior to  the  machines  of  complainant's  pat- 
ent, but  their  fatal  defect  for  defendant's  pur- 
poses-was this  inability  to  apply  a  rudder  to 
the  forward  boat,  which  was  therefore  un- 
manageable when  separated  from  its  mate.** 
There  is  nothing,  however,  to  show  that 
the  device  described  in  the  patent  of  April 
16,  1872,  to  the  McCrearys,  was  not  an  oper- 
ative device,  and  if  it  were  open  to  the  de- 
fendant to  use,  the  plaintiff,  in  this  action, 
would  be  limited   in  his  recovery  to  the 
profits  which  the  defendant  made  by  the  use  of 
the  improvement  described  in  the  second  pat- 
ent, over  the  device  shown  in  the  earlier  pat* 
ent.    This   improvement,  as   before  stated, 
consisted  principally  in  substituting  for  the 
projecting  cutwater  and  notch  described  in 
the  earlier  patent,  a  chain  attached  to  both 
ends  to  one  boat,  and  at  its  centre  to  a  central 
point  upon  the  sdjacent  end  of  the  other  boat. 
No  attempt  was  made  to  distinguish  or  sep- 
arate the  profits  arising  from  this  improve- 
ment, the  testimony  being  directed  only  to 
showing  the  profits  defendant  made  by  the 
use  of  coupled  boats  in  the  place  of  single 
boats.    There  was  evidence  tending  strongly 
to  show  that  the  transportation  of  coal  in 
double  boats  was  more  economically  effected 
than  in  single  boats,  but  none  that  the  sec- 
ond patent  was  superior  to  the  first.     Indeed, 
the  plaintiff  admitted,  in  his  argument,  that 
the  patent  of  April  16  described  a  plan  of 
coupling  and  steering  very  little  inferior  to 
that  described  in  the  patent  sued  upon,  and 
that,  if  defendant  had  pirated  tliat  invention 
instead  of  this,  the  same  result  in  profits  or 
savings  would  have  been  realized.    Plaintiff, 
however,  contended,  in  this  connection,  that  in 
determining  the  state  of  the  art,  or  what  was 
open  to  the  defendant  to  use,  the  invention 
disclosed  in  the  earlier  patent  to  the  Mc- 
Crearys should  not  have  been  considered,  as 
this  patent  was  also  owned   hj  John  Mc- 
Creary,    the   plaintiff,    by  assignment    of     r^njr-i 
Elijah's  interest  to  him  before  the   reissue     i*'*! 
sued  upon  was  granted,  and  hence   tliat  de- 
fendant had  no  more  right  to  use  this  inven- 
tion than  the  other.     Had  this  earlier  patent 
also  been  made  the  basis  of  suit  in  this  case, 
this  position  would  have  been  impregnable, 
but  the  question  here  is,  not  whether  the 
defendant  had  in  fact  the  right  to  use  this 
patent,  but  whether,  so  far  as  this  particulai 
case  is  concerned,  it  had  not  that  right.    To 
hold  that  it  had  not  is  to  assume  that  the 
plaintiff  owned  the  earlier  patent,  that  it  was 
a  valid  patent,  and  that  defendant  had   in- 
fringed ft.  This  was  a  question  that  could  not 
be  raised  upon  an  assessment  of  damages  in 
this  case.    It  is  true  the  plaintiff  claims  to 
be  the  sole  owner  of  this  patent,  that  it  de- 
scribed an  invention  both  novel  and  useful, 
and  that  defendant  had  appropriated  this  de- 
vice as  well  as  the  one  set  forth  in  the  patent, 
in  suit ;  but  these  were  issues  which  could 
only  be  determined  upon  a  bill  framed  for 
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this  purpose,  and  could  not  be  made  the  sub- 
ject of  contest  in  a  collateral  proceeding. 
Fur  the  purposes  of  this  suit  the  master  was 
bound  to  assume  that  this  patent  was  open  to 
the  defendant,  otherwise  he  might  be  led 
into  inquiries  entirely  foreign  to  the  subject 
of  his  investigation. 

Suppose,  for  example,  this  patent  had  be- 
long^ to  another  person,  and  the  plaintiff, 
foreseeing  that  the  defendant  would,  upon 
this  hearing,  claim  that  it  was  open  to  him, 
had  purchased  it  and  taken  an  assignment  of 
all  claims  for  past  infringements,  could  he 
in  this  way  forestall  such  defense?  Clearly 
not.  In  such  case  the  defendant  might 
justly  reply:  "I  was  summoned  here  to 
answer  a  charge  of  infringing  your  patent 
and  in  case  it  is  established,  to  pay  such  dam- 
ages as  may  be  awarded  for  such  infringe- 
ment. But  I  could  not  anticipate  that  you 
would  purchase  another  patent  and  set  it  up 
in  airgravation  of  such  damages.  **  But  if 
this  could  not  be  done  pending  the  suit,  it 
is  difficult  to  see  how  it  could  be  done  before 
suit  brought,  if  such  patent  be  not  made  the 
basis  of  the  suit.  Had  the  defendant  at- 
tempted to  justify  by  setting  up  a  device  ob- 
tained subsequent  to  the  date  of  the  plain- 
tiff's patent,  a  different  question  woula  have 
1661  ^^i^°'  '^^^^  question  was  considered  hj 
^  Mr,  Justice  Harlan  in  Turrill  v.  lUinou 
Cent.  R  Co.,  20  Fed.  Rep.  912,  in  which  he 
held  that  in  estimating  the  profits  made  by  the 
infringer  of  a  patent,  the  comparison  must 
be  between  the  patented  invention  and  what 
was  known  ana  open  to  the  public  at  and 
before  the  date  of  the  patent. 

The  case  of  Seymour  v.  McChrmick,  57  U. 
S.  '16  How.  480  [14 :  1024],  while  not  exactly 
in  point,  is  somewhat  analogous  to  the  one 
under  consideration.  This  was  an  action  at 
common  law  to  recover  damages  for  the  in- 
fringement of  certain  improvements  in  reap- 
ing machines.  There  were  three  patents 
issued,  in  1884,  1845  and  1847 ;  the  earliest 
of  these  patents  had  expired.  The  first  count 
charged  an  infringement  of  the  patent  of 
1458 ;  the  second  that  of  1847.  The  plaintiff, 
to  avoid  delay,  consented  to  go  to  trial  on  the 
second  count  only,  which  was  for  an  improve- 
ment upon  prior  patents,  consisting  chiefly  in 
giving  to  the  raker  of  the  grain  a  convenient 
seat  upon  the  madiine.  The  court  permitted 
the  jury  to  assess  the  damages  as  for  the  in- 
fringement of  the  entire  machine,  defendant 
insisting  that  he  was  liable  only  for  the  dam- 
ages occasioned  by  the  infringement  of  the  im- 
provement— in  other  words,  Uiat  the  plaintiff 
had  the  right  to  recover  as  great  damages  for 
the  infringement  of  the  patent  set  forth  in  the 
.  second  count  as  if  he  had  proceeded  upon  both 
counts,  and  shown  infringement  of  all  the 
patents  claimed.  The  case  was  removed  to 
this  court  bv  writ  of  error,  and  the  plaintiff  in 
error  argued  that,  for  the  purposes  of  that  suit, 
the  defendant  had  a  perfectly  lawful  riffht  to 
use  the  machine  described  in  the  patent  of  1884 
(which  had,  in  fact,  become  public  property) 
and  the  improvements  in  the  patent  of  18i5, 
and  a  lar^e  portion  of  those  included  in  that 
of  1847.  These  covered  the  whole  of  the  im- 
proved reaper,  except  what  related  to  the 
s^t.  and  Its  combination  with  the  reel.    He 


further  claimed  that  aa  the  plaintiff  hid  d^ 
cided  not  to  proceed  on  hia  patent  of  18131 
that  was,  in  effect,  public  property ;  tkit  by 
waiving  any  right  to  proceed  upon  the  llm 
claim  of  his  patent  of  1847,  he  had  limited 
himself  to  the  seat,  combined  with  the  reel; 
and  that  the  ruling  of  the  court  allowed  to 
the  plaintiff  damages  to  as  mat  an  extent 
as  if  the  trial  had  ^n  in  sun  upon  the  old 
patents  of  1884  and  1845,  and  upon  the  fint 
claim  of  that  of  1847  as  well  as  the  noood, 
and  was  therefore  enoneous.  It  teens  thrt 
the  defendant  sought  to  attack  the  validity 
of  the  patent  of  1845,  but  the  evidence  vii 
ruled  out ;  still  the  plaintiff  was  iJlowed  to 
recover  for  the  profits  of  the  part  of  the  n- 
chine  covered  by  this  patent,  at  if  it  had  bees 
include  in  the  patent  of  1847.  Thisoomt 
adopted  the  reasoning  of  the  plalatiff  inemi; 
reversed  the  judgment  of  the  court  below, 
and  held  that  the  plaintiff  should  be  limited 
in  his  recovery  to  the  damages  occasioned  bf 
the  infringement  of  the  aeoond  claim  of  tht 

Satent  of  1847.  "  The  jury, "  aaid  Mr.  Jutiti 
^rior,  in  the  opinion  of  liie  oooit,  ''giie  i 
verdict  for  nearly  double  the  amount  doHid* 
ed  for  the  use  of  three  aeveial  patenti,  ia  • 
suit  where  the  defendant  was  charged  with 
violating  one  only,  and  that  for  an  unpnm- 
ment  of  small  importance  wheo  campad 
with  the  whole  machine." 

If  plaintiff  be  unable  to  recover  dnyfli 
for  the  infringement  of  a  patent  origiMiif 
included  in  a  suit,  but  upon  which  m  tlidi 
not  to  proceed,  it  is  difflcult  to  tee  hovbi 
can  recover  for  the  infringement  of  OM  Ml 
made  the  basis  of  any  action  at  alL  K  k 
true  that  the  combination  of  the  earlier  nriHl 
in  this  case  is  substantially  contained  m  tki 
later.  If  it  be  identical  with  it  or  oidj  ■ 
colorable  variation  from  it,  the  ■eoood  nybt 
would  be  void,  as  a  patentee  cannot  tusotf 
two  patents  for  the  same  Invention.  Jmm 
V.  OampdeU,  104  U.  8.  856  [96:  7861.  Ull 
be  for  a  different  device,  then  plaiatjlcwli 
not  recover  damages  for  ita  InMagHMl 
without  making  it  the  baala  of  mlt 

We  think,  therefore,  that  for  the 
of  this  suit,  the  earlier  patent  mnat  be  i 
open  to  the  defendant,  and  no  damagei 
been  proved  for  the  Infringement  a  thetifr 
provement  under  the  later  patent^  vmMmi 
separately,  the  finding  of  tlie  cout  briev 
was  correct. 

We  do  not  wlah  to  be  undenlood  m 
ing  an  opinion,  whether,  if  there  had 
earlier  patent  for  coupling  iMMela  oi 
ing  at  the  date  of  thia  tntrtggewt>  ■< 
owned  by  a  third  person,  defendaal  oou 
claim  that  the  device  described  In  noh  piMI 
was  open  to  it  In  auch  case  It  ml^pcAiV* 
be  held  that  the  plaintiff  waa  entltW » 
stand  upon  the  prima  facie  ^idltf  oftti 
earlier  patent;  and  that  pretompUfcly  Iki 
defendant  would  be  bound  to  pej  a  n9*IV 
to  the  patentee,  and,  having  elecM  to  anli 
use  of  the  plaintiff's  invention,  woaM  bi 
bound  to  pay  a  like  royal^  to  him.  Wi 
question,  however,  tanotpreaJBUtediBthicMi 
under  consideration. 

The  deem  tf  tk§  comri  bdm  miwM  if  C 
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wwa  not  prweat  at  the  wrromeDt,  and  took 
BO  part  in  tlie  decision  of  Uiis  caae. 


AMBUOAK  NBT   AJXD   TWIKB  OOM. 
PAKYp   Itr.   in  Mr.. 

«. 

ROLAND  WORTHINQTON,  Oolleotor.  ate. 

ISeeS.  OL  Reporter^  ed.  468-1114 

DuUm  on  impofU—duty  upon  gHUn/  tmin$ 
amofini  ^  duti^-^proeemng$  of  Confrem 
$peci/ledu1ffin  ttaiuU,  ^oU  qf—^lamffeation 

L  In  lUliir  the  diHlfloatkMi  of  ffoodt  tor  the  pay- 
ment of  dottet,  the  name  or  derisnation  of  the 
foodi  In  Ma  known  oonmerolal  eenM  wUlooDtrol 
their  olaMlfioatlon  wltbont  retard  to  their  eoien- 
tlflo  deeiffnatlon,  the  material  of  whiofa  tliej 
may  be  made,  or  the  nee  to  which  tiiej  maj  be 
applied. 

&  OoDffremtolmpoelncadotjapongintnctwtne, 
00  furndn^  Inteoded  that  the  article  which  was, 
for  many  jean  before  the  Act  wae  peweil,  im« 
ported  onder  that  name,  and  was  ao  designated 
In  price  liili  and  trade  droolari,  and  was  intend* 
ed  for  the  manofaoture  of  viU-nets,  shonld  be 
classified  as  such,  notwithstanding  It  Is  In  fact 
linen  thread,  and  when  Intended  for  sewing  pur- 
ls mrolced  and  entered  as  Hnen  thread. 


X  lineo  thread  when  Imported  as  gOhng,  for  the 
manoiaotore  of  gill-nets.  Is  UaUe  only  to  the 
dnty  of  tt  per  cent 

4  Bef ereace  to  the  proceedings  of  Oongress  may 
be  made  to  Inform  the  conrt  of  the  exigencies  of 
the  flihiag  Interests  and  the  reasons  for  fljdng 
the  doty  on  giUiog  twine  at  a  certain  amount. 

1^  Where  Oongrem  has  designated  an  article  t>y  a 
speoMo  name aod  Imposed  a  duty  upon  it,  general 
terms  In  thesame  Act,  though  sutBdently  broad 
to  comprehend  such  artlole,  are  not  applicable  to 
It. 

C  Where  the  qnestloo  as  to  theolamiflcnliou  of 
an  artlole  Is  ooe  of  doubt,  this  oourt  will  reK>lve 
that  doubt  in  faror  of  the  Importer  since  the  in- 
tsntkm  of  Oongrem  to  impose  a  higher  duty 
should  be  eipisssed  In  clear  and  onambiguous 


(NaSQ.      * 
Ar^uod  (kt  tr.  1S9L      DoMod  Noo.  9, 1891. 

rr  ERRORtothe  OiroiiitCk>iirt  of  the  United 
Btatai  for  the  District  of  Maseachoaetts,  to 
feriew  a  JndgmeDt  for  defendant  in  an  action 
against  the  CSdlector  of  the  port  of  Boston,  to 
reeoTer  bai^  certain  datiee  upon  gHUng  twine 
paid  under  protest  Beoenod, 
See  aane  caia  below.  IM  Ftod.  Rep.  896. 


Statement  by  Mr,  Jtut%o$  BrowBt 
This  was  an  action  against  the  collector  of 
the  port  of  Boston  to  recoTer  back  certain 
^1     dntlea  npoo  gilling  twine,  naid  under  pro- 
teat    Bj  written  itipalation  of  the  parties 
the  case  waa  heard  by  the  court  withont  a 
jury,  and  the  following  facta  were  found : 
"The  plaintiff  corporation,  whose  buai 
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/or  duilis.  see 
and  Vtfty 


paid 
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is  the  manufacture  of  fishing  Beta  and  seines, 
in  the  months  of  February.  March.  April, 
and  Mar,  1885,  made  seren  dtltoent  importa- 
tions of  ffilling  into  the  port  of  Beaton  from 
Li\rerpooT— in  all,  fortj-inre  caaee.  The  mer- 
chandise was  invoiced  and  entered  at  the 
custom-house  as  gilling  twine.  Upon  the 
appraisement  bj  the  custom-house  officials 
here,  the  merchandise  was  classified  as  Huen 
thread,  and  the  collector  assessed  upon  it  a 
duty  oif  40  per  cent  ad  Talorem.  The  plain- 
tiff in  each  instance  paid  the  assessed  duty 
under  protest,  claiming  that  the  article  was 
datiabie  at  twenty-fiTO  per  cent  ad  valorem  as 
gilling  twine.  Upon  appeals  to  the  Secretary 
of  TrMSury,  the  decinons  of  the  collector 
were  affirmed,  and  the  plaintiff  then  brought 
this  suit  to  recover  back  the  alleged  excess, 
which  amounted  on  all  the  importations  to 
$1,(^.80.  All  the  proceedings  in  respect  to 
the  plaintiff's  protests  and  appeals  were  reg- 
ular and  taken  in  due  season,  and  this  suit 
was  commenced  within  the  time  limited  by 
law  for  bringing  such  suits.  The  merchan- 
dise after  its  importation  was  used  by  the 
plaintiff  in  the  manufacture  of  gill-nets,  and 
waa  imported  expressly  for  that  purpose. 

**The  article  in  question  is  No.  85  three- 
cord,  unbleached  linen  thread  of  superior 
quality,  put  up  in  half-pound  balls,  and  was 
manufactured  by  the  Scotch  firm  of  W.  A  J. 
Knox  at  their  works  in  Kilbimie,  Scotland. 
For  more  than  twenty  years  thread  of  this 
description  has  been  usea  by  the  plaintiff  and 
other  net- makers  in  this  country  for  the 
manufacture  of  gill-nets,  principally  for  the 
fisheries  on  the  great  Western  Lakes,  the 
numbers  of  the  thread  used  for  this  purpose 
ranging  from  10  to  60.  For  many  years  be- 
fore the  Tariff  Act  of  1888,  this  kind  of 
thread,  of  the  manufacture  of  W.  A  J.  Knox 
and  other  foreign  makers,  was  imported  under 
the  name  of  gilling  twine,  to  be  used  in 
making  gill  •nets,  and  was  invoiced  and  en- 
tered at  the  custom-house  under  that  niune. 
and  was  so  designated  on  price-lists  anfi  trade 
circulars  of  the  foreign  makers.  For  many 
years  before  the  Act  no  other  imported  article 
was  known  by  the  special  name  of  gilling 
twine.  One  of  the  custom-house  officers  tes- 
tified that  he  never  heard  or  knew  of  any 
other  imported  article  that  was  called  gilling 
twine.  • 

"On  the  other  hand,  the  article  is  dearly 
not  twine.  It  is  not  suiuble  for  the  uses 
which  twine  is  commonly  put  to.  It  is  made 
of  flax  from  which  the  gam  haa  been  removed 
by  boiling.  It  is  flexible,  without  the  stiff- 
ness of  twine,  highly  finished,  capable  of 
being  used  for  sewing,  and  is  largely  need 
for  machine  sewing  in  many  trades.  It  is  not 
claimed  by  the  plaintiff  in  this  suit  that,  in 
a  general  sense,  it  is  anything  else  than  linen 
thread,  or  that  it  differs  in  material  or  qual- 
ity or  mode  of  manufacture  from  other  similar 
threads.  For  many  years  linen  thread  of  the 
same  kind  and  quality  haa  been  both  imported 
from  abroad  and  made  here  in  large  onanti- 
tiea  for  many  other  pnrpoaea  than  for  gilling. 
It  is  used  py  boot  and  shoemakata,  uphol- 
sterers, bookbindefB,  saddlera,  aad  ia  many 
other  tradea  as  sewing  thread.  Whsa  im- 
portad  for  thla  pvrpoaa  It  la  iayoload  and 
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entered  as  linen  thread,  and  is  so  known  in 
commerce  and  designated  on  price-lists  and 
trade  circulars.  Tnat  which  is  made  here 
for  these  uses  is  known  only  as  linen  thread. 
It  is  also  made  here  for  irillinff  purposes, 
and  in  such  cases  is  invariably  callcKl  gilling 
thread,  never  |!:illing  twine.  Of  all  that  is 
made  here  or  imported,  at  least  nine  tenths, 
and  probably  nineteen  twentieths,  is  used  for 
other  purposes  than  as  gilling.  It  also  an- 
pears  that  there  is  a  large,  coarse  twine  made 
of  hemp,  which  is  imported  under  the  name 
of  salmon  twine,  and*  is  made  into  nets  for 

filling  salmon.  This  article  seems  never  to 
ave  acquired  the  name  of  gilling  twine  in 
the  trade.  There  is  also  a  cotton  gilling 
twine  which  is  made,  in  this  country,  but 
never  imported." 

Upon  the  loreffoing  facts  the  court  decided 
that  the  plaintin  could  not  maintain  the  ac- 
tion, and  ordered  Judgment  for  the  defendant 
with  costs. 

The  plaintiff  thereupon  sued  out  a  writ  of 
error  from  this  court.  The  opinion  of  the 
court  below  is  reported  in  88  Fed.  Rep.  826. 

Meitn.  Edward  Hartley*  WaXUr  H. 
Coleman  and  CharUt  P,  JSearle,  for  plaintiff  in 
error: 

it  from  any  deficiency  of  statement  this 
court  cannot  pass  upon  the  issue,  a  ventre  de 
fk>co  is  proper. 

Graham  v.  Baspte,  59  U.  8.  18  How.  62-68 
<15:  266,  267);  Prentice  v.  Zane,  49  U.  8.  8 
How.  484  (Id:  1166);  Clement  v.  Phanix  ln$. 
Co.  7  Blatchf.  62-58. 

If  the  name  of  the  import  is  gilling  twine,  It 
Is  dutiable  by  that  name  whether  it  be  twine 
cr  not 

Robertson  y.  Baeenihal,  182  U.  8.  460  (88: 
$92);  Solomon  y.  Arthur,  102  U.  8.  211,  212 
<26:  147,  148). 

In  the  present  tariff  twine  or  thread  are  twice 
used  interchangeably  as  meaning  the  same 
thing. 

Arthur  ▼.  Gumming,  91  U.  8.  864  (28:  488). 

Gilling  twine  was  the  name  of  this  article 
end  patent  thread  was  not,  a  circumstance  of 
some  wcij^ht  in  fixing  the  meaning. 

Euberteon  y.  Downing,  127  uT  &  608-618 
•(82:  269-271):  Bcberteon  v.  Bradbury,  182  U. 
8.  498  (88:  406). 

If  Ck)nffres8  designed  to  place  a  duty  upon  a 
yariety  oi  linen  thread  giliing  twine,  it  makes 
oo  difference  whether  nine  tenths  of  all  linen 
thread  of  the  same  kind  and  quality  Is  used 
for  other  purposes  or  not. 

Merritt  v.  WeUh,  104  U.  8.  700  (26:  898). 

Hemp  salmon  twine  has  never  acquired  in 
the  trade  the  name  of  gilling  twine  Mcaose  It 
is  not  only  difllcult  to  find  but  also  unfit  to 
use. 

MeNah  y.  Beeberger,  89  Fed.  Rep.  759;  Leemm 
y.  Young,  45  Fed.  Rep.  627;  Treasurv  De- 
•cisions  on  Salmon  Net  Twine  and  Hemp  Twine, 
of  Au^.  20,  1881;  March  24,  1884;  July  18, 
18S4;  Dec.  8,  1888;  2  Mayo's  Circulars,  410; 
Trees.  Reg.  1857.  588, 689;  Gkneral  Appraisers' 
Decision,  December  4,  '90. 

But  in  no  case  can  an  article  like  ours,  which 
Is  gilling  twine  by  special  name  and  descrip- 
tion cease  to  be  gilling  twine  because  a  kind  of 
•almoo  twine  which  has  never  acquired  the 


name  of  gilling  twine  may  be  deKribed  es  e 
twine  used  for  gilling. 

Solomon  v.  Arthur,  102  U  8.  908  CM:  147); 
Maillard  y.  Lawrence,  6T  U.  &  16  How.  201 
(14:  980). 

Subsequent  statutes  frequently  show  by  tbeir 
language  the  legislative  sense  of  former  duobl- 
f  ul  provisions. 

Aiexander  y.  Alexandria,  95  XT.  8. 6  Graiftcfa* 

7,  8  (8:  20,  21.) 

The  duly  of  the  court  being  satisfied  of  tbe 
intention  of  the  Legislature,  clearly  expressed 
in  a  constitutional  enactment,  is  to  give  effect 
to  that  intention. 

Wilkinson  v.  TMand,  27  XT.  8.  2  Pm.  6S7 
(7:  543);  Sedgwick,  Const.  &  Stat  Oonstruc- 
tion,  196. 

We  should  discard  any  construction  that 
would  lead  to  absurd  consequences. 

United  atatei  Y.  Eirby,  74  U.  a  7  WalL  482 
(19:  278). 

The  Judiciary  must  respect  the  latest  expres- 
sion of  the  legislative  will  and  not  permit  it  to 
be  eluded  bv  mere  construction. 

Oatee  v.  riret  Nat.  Bank  of  Montaomerjf,  100 
U.  8.  244  (25:  583);  Two  hundred  ChetU  of  Tea, 
22  U.  S.  9  Wheat  448,  444  (6: 181). 

That  a  wide  door  will  be  opened  for  tbe 
admission  of  frauds  forms  no  reason  for  a  dif- 
ferent Judicial  construction. 

United  States  y.  F\eher,  6  XT.  &  2  CraDcb, 
889,  890  (2:  814);  United  States  y.  Astern,  29 
Fed.  Rep.  202,  208;  Merritt  y.  Welsh,  1(A  U. 

8.  694-700  (26:  896-898). 

The  highest  duty  is  never  imposed  apoe 
vague  or  doubtful  Interpretations. 

Hartranft  v.  Wiegmann,  121  U.  8.  609-616 
80:  1012-1015);  United  States  v.  Isham,  84  U. 

17  WalL  496,  504  (21:  728,  780). 

Tbe  clauses  here  in  dispute  have  reoeiyed  re- 
peated adjudication. 

McNah  V,  Seeberger,  89  Fed.  Rep.  759;  Les- 
son y.  Young,  45  Fed.  Rep.  627 ;  TreaSw  Dec 
Dec.  4«  1890. 

When  Congress  has  designated  an  artlde  by 
its  specific  name,  and  imposed  a  duty  oo  il 
by  such  name,  general  terms  In  later  Act  or 
other  part  of  the  same  act,  altbouffb  soflkieot- 
ly  broad  to  comprehend  such  arucle,  are  not 
applicable  to  it. 

Sobertson  v.  Olendenning,  188  U.  B.  188 
(88:  298);  Vietor  y.  Arthur,  lOi  U.  &  499  M: 
684):  Arthur  y.  Laheg,  96  U.  a  112^:  766); 
Homer  v.  The  CoUeetor,  68  IT.  &  1  WaU.  4^ 
(17:  688);  Reiehe  v.  Smythe,  80  U.  8.  18  Wall 
162  (20:  56Cf);  Arthur  y.  Bheinns,  96  U.  &  148 
(24:  818). 

In  construing  laws  it  Is  tbe  duty  of  the  cooit 
to  effect  the  intention  of  tbe  Lemlatore.  But 
this  intention  is  to  be  searched  for  in  tbe  words 
which  the  Legislature  has  emf^yed  to  coe- 
veylt. 

The  Piaulina's  Cargo  y.  United  Staies,  11 U. 
8.  7  Cranch,  60  (8:  268);  Denn  y.  Bsid,  16  U. 
8.  10  Pet  527  (9:  520);  MerriU  y.  WsUk,  104 
U.  8.  701  (26:  898). 

The  will  or  intention  of  tbe  law  maUnf 
power  declared  in  plain  and  oneqoiyooal  terms 
must  be  followed. 

Binns  y.  Lawrence,  68  XT.  8. 12  How.  17, 16 
(18:  874). 

Where  any  clause  of  a  statute  li  free  from 
ambiguity  it  is  not  admissible  to  go  oiu  ol  tfail 
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clause  aiKl  to  setrch  In  the  act  at  lam  for  pro- 
▼ifkNiBwbidi  might  reoder  amhiguoui  the 
plain  termtof  thecJame. 

fHur9  T.  Sinking  Fi^nd  Obmrt.  86  Ftd,  Rep. 
tit 

The  plain  meaning  of  a  prorisioa  not  oon- 
tndicied  by  any  other  proVisioDs  In  the  same 
initrument  ii  not  to  be  aisregarded. 

Story,  Cionfl.  L.  Introd.  Remarks,  p.  10. 

TmdLB  diowinff  the  state  of  the  former  law 
and  the  mischief  to  be  remedied  brooffht  out 
in  the  proceetlings  of  Congress  will  oe  con* 
aldered. 

AUiridffi  T.  Wmiam$,U  U.  a  8  How.  84 
<11:  475):  Jmnisan  ▼.  Kirk,  98  U.  8.  458,  460 
m:  848);  Blake  y.  National  Bank  €f  New 
York,  90  U.  8.  88  Wall.  817-819  M:  180);  The 
CbOeeiar  y.  Rieharde,  90  U.  8.84  WaU.  858(88: 
95):  United  8tate$  y.  Union  Pae.  B,  (Jo.  91 U.  a 
79  (88:  828);  Ptatt  y.  Union  Bae.  R.  Co.  99  U. 
8.  59,  60  M\  431,  488);  Pretton  y.  Browder,  14 
U.  a  1  Wheat.  181  (4:  51);  United  Statee  y. 
CoUier.  8  Blalchf.  885;  Wileon  y.  dpauldina, 
19  Fed.  Rep.  804,  806;  Qilmor  y.  Stone,  180  Q. 
a  690  (80:  786). 

A  thing  may  sometimes  be  within  the  letter 
and  not  within  the  spirit  of  the  statute. 

United  Siatee  y.  White,  87  Fed.  Rep.  808: 
United  Stalee  y.  PVeeman,  44  U.  8.  8  How. 
664-565  (It:  787.  888);  Sm^the  y.  FUke,  90  0. 
a  28  Wall.  880  (28:  49). 

Mr.  A.  X.  P»rlMr»  Amietant  AU^Oon., 
for  defendant  in  error: 

The  principle  of  oniformity  requires  the  ap> 
plicstion  of  the  40  per  cent  rate. 

Worthington  y.  Bobbine,  189  U.  8. 841  (85: 
188). 

Ooogress  Intended  that  flax  thread,  linen 
(bread,  and  flax  twine  should  bear  a  40  per 
cent  duty. 

18  8tat.  809;  ReY.  8tat  468,  468:  Proceed- 
ings of  the  8enate,  Feb.  5, 1888:  Cong.  Rec. 
47lh  Congress,  second  sess.  8095,  8097.  vol  14, 


part  8;  Be  Foreai  y.  Lawrwm,  54  U.  a  18 
How.  879  (14:  145). 


Mr,  Jmetioe  Browa  dellYered  the  opinion 
of  the  court : 

Tlie  decision  of  this  case  depends  upon  the 
construction  of  the  Tariff  Act  of  March  8, 
1888  (88  8tat.  at  L.  488) :  8chedule  J  of  this 
Act,  page  507,  proYides  for  a  duty  of  40  per 
cent  ad  valorem  upon  ''flax  or  linen  thread, 
twine,  and  pack  thread  and  all  manufactures 
cf  flax,  or  of  which  flax  shall  be  tlie  com- 
ponent material  of  chief  value,  not  specially 
enumerated  or  provided  for  in  this  Act;^ 
while  a  subsequent  paragraph  of  the  same 
achedule  imposes  a  duty  of  85  per  cent  ad 
valorem  upon  ^seines  and  seine  and  gilling 
twine.  *  The  question  is,  to  which  category, 
tmder  the  flndfng  of  facts,  Uiose  goods  are  to 
be  assigned.  We  think  the  following  extract 
from  the  flnding  is  decisive  in  favor  of  the 
position  taken  by  the  plaintilf  in  error: 
*For  manv  years  before  the  Tariff  Act  of 
18C0,  this  kind  of  thread,  of  the  manufacture 
of  W.  A  J.  Knox  and  other  foreign  makers. 
WIS  imported  under  the  name  of  giUioff 
twine,  to  be  used  in  making  gill -nets,  ana 
was  invoiced  and  entered  at  the  custom-house 
under  that  name,  and  was  so  designated  on 
price  lists  and  trade  circulars  of  the  foreign 
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makers.  For  many  years  before  the  Act  no 
other  imported  article  was'  known  by  tlie 
special  name  of  gilling  twine." 

It  is  a  cardinal  rule  of  this  court  that,  in 
flxing  the  classiflcation  of  goods  for  the  pay- 
ment of  duties,  the  name  or  designation  of 
the  goods  is  to  Im  understood  in  Us  known 
commercial  sense,  and  that  their  denomina- 
tion in  the  market  when  the  law  wa^  passed 
will  control  their  classiflcation  without  re- 
gard to  their  scientiflc  dosiffnation.  the  ma- 
terial of  which  they  may  be  made,  or  the 
use  to  which  they  may  be  applied.  7W 
Hundred  Oheete  of  Tea,  82  U.  8.  9  Wheat.  480, 
488  \6:  188.  189]  ;  United  Statee  v.  One  Huh- 
dred  and  TWm  Casks  of  Sugar,  88  U.  8.  8 
Pot.  877  [8:  ^M\\'m\ott  v.  Suiortxtoui,  85 
U.  a  10  Pet  187  [9: 878] ;  OuHU  v.  Martin, 
44  U.  a  8  How.  106  TU :  5161 ;  Arthur  v. 
Morrison,  96  U.  8.  108  [24:  764J  ;  Siean  v. 
Arthur,  108  U.  8.  597  ^6 :  686] ;  Schmieder 
Y.  Bameif,  118  U.  8.  645  [28:  1180]  ;  Arthur 
Y.  ButterJMd,  125  U.  8.  70  [81 :  6481 ;  Bob^ 
ertson  v.  Salomon,  180  (J.  8.  412  [fiS:  995]. 

It  must  be  assumed  that  Conffreas  in  im- 
posing a  dutv  upon  ''gillinff  twine"  eo  nom- 
ino,  intended  that  some  article  used  for  the 
purpose  of  manufacturinff  gill-nets  should 
pay  duty  as  such,  and  as  Uie  article  in  ques- 
tion is  and  was  for  many  years  before  the 
Act  was  passed  imported,  invoiced  and  en- 
tered at  the  custom-house  under  that  name, 
and  was  so  designated  in  price  lists  and  trade 
circulars,  and  was  actually  intended  for  use 
in  the  manufscture  of  gill -nets,  and  no  other 
article  was  imported  under  that  name,  it 
follows  that  it  should  be  classifled  as  such, 
notwithstanding  it  is  in  fact  linen  thread, 
and  when  intended  for  sewins  purpoees  is 
invoiced  and  entered  as  linen  thread. 

The  argument  for  the  higher  duty  is  based 
upon  the  flnding  that  the  article  is  not  twine, 
ia  not  suitable  for  the  purposes  to  which 
twine  is  oommonly  put,  because  made  of  flax 
from  which  the  gum  has  been  removed  by 
twilinjg,  and  Is  flexible,  without  the  stiffness 
of  twine,  highly  flnisbed,  capable  of  being 
used  for  sewing,  and  large! v  used  for  machine 
sewing  in  manv  tradea.  It  would  seem  to 
follow  from  this  that,  in  the  opinion  of  the 
court  below,  twine  must  be  stiff  and  contain 
a  certain  quantity  of  rum.  as  the  most  or- 
dinary form  of  twine  for  wrapping  parcels 
undoubtedly  does.  But  these  qualitiea  are 
not  essential  to  twine,  which  is  defined  by 
Webster  as,  **  A  strong  thread  composed  of 
two  or  three  smaller  threads  or  strands  twisted 
together,  and  used  for  various  purposes,  as 
for  binding  smaH  parcels,  making  nets  and 
the  like;  a  small  cord  or  string.*  If  in 
fact  twine  were  necessarily  stiff  and  contained 
an  infusion  of  gum.  there  could  be  no  such 
thing  as  ** girling  tgioe.**  since  for  the  pur- 
pose of  gin-nets,  imen  thread  must  combine 
the  utmost  possible  flexibility  of  movement 
with  lightness  of  texture,  strength  and  in- 
visibility. It  is  suted  in  tlM  opinion  of  the 
general  appraisers  at  New  York  of  Decem- 
ber 4,  1890.  referred  to  In  the  brief  of  couoscl, 
that  ''the  action  of  the  water  would  kink  the 
hard  twisted  thread  and  dissolve  the  gum  ot 
sizing,  thus  rendering  the  nets  made  there- 
from comparatively  worthless.*    It  sliould 
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be  BO  light  u  to  float  In  the  cnrrent,  to  fine 
uid  M  Dear  the  color  of  the  water  sa  to  be 
iDvlslble,  and  so  Btrong  that  when  the  flah 
Ke  caught  by  the  gllla  thej  are  held  by  the 
teaacit;  of  the  thread.  It  Is  uadunbtedlj' 
thread,  and  the  finding  Is  that  home-made 
linen  thread  used  for  gllling  purnoses  is  in- 
varifkbly  (and  more  properl;)  called  gllling 
thread;  never  gllling  twine.  WeareDouncT 
hoircver,  to  give  some  eSect  to  the  words 
"gilling  twine,"  and  i(  there  be  no  Other 
Imported  article  of  that  name,  it  follows  con- 
clusivelv  that  this  must  have  been  the  article 
Intended.  Nor  is  this  inference  greatlj 
wenbened  by  the  fnct  that  the  article  is  noth- 
ing leas  than  linen  thread,  differing  not  in 
niiitcrisl  quality  or  mode  of  manufacture 
from  other  si mHar  thread,  that  nine  tenths 
of  the  thread  so  imported  is  used  for  otiier 
piirpiw:s  than  gilling.  and  that  when  so  Im- 
ported, it  is  invoiced  and  entered  aa  linen 
thread,  and  is  so  known  in  commerce,  and 
deaignuted  on  price-lists  and  trade  circulars. 
It  would  appenr  from  the  treaaurf  reports 
an<i  circulars  to  admit  of  some  doubt  whetlier 
ttiere  is  an  absolute  identity  between  the 
thread  used  for  gllling  and  that  used  for 
sewing :  but  it  Is  not  ncceBsary  for  ua  to  de- 
termine whether  the  same  duty  should  be  im- 
posed if  the  same  article  be  imported  (or 
dilferent  purposes.  Of  course  this  would 
follow  only  in  case  the  two  articles  were  ab- 
solutely identical,  and  if,  as  found  by  the 
board  of  general  appraisers  of  New  Yow,  to 
which  reference  has  already  been  made,  the 
difference  between  the  two  Is  so  marked  as 
to  render  them  easily  separable,  the  question 
of  identity  would  not  arise.  It  was  found 
by  them  that  the  machine  thread  Is  a  harder 
twist  and  contains  more  Hizing  than  the  glll- 
ing. and  Oiat  the  former  could  not  be  satis- 
factorily used  for  the  manufscture  of  gtll- 

It  is  Bufftcient  for  the  pnipoees  ot  this  case 
to  bold  that,  when  imported  as  gilllog,  for 
the  manufacture  of  gill-neta.  It  Is  liable  only 
to  the  duty  of  35  per  cent. 

While  tne  statements  made  and  the  opin- 
ions advanced  by  the  promoters  of  the  Act  In 
the  legislative  body  are  InadmlBsible  as  bear- 
ing upon  Its  construction,  yet  reference  to 


of  the  Qahlng  Interests  and  the  reasons  for 
fixing  the  duty  at  this  amount.  Jennuon 
w.  Kirk,  98  IT  8.  4S3.  4B9  [2B :  340.  3481  ; 
Blake  V.  National  Bank  of  iVcu  York,  BO  D. 
8.  S3  Wall.  807.  817  {38:  119,  1301;  TU 
CoUtetor  V.  Sxehardt,  W  U.  £.  38  Wall.  S46, 
358  [38 :  35.  96]  :  Qitmer  y.  8iont,  130  U.  8. 
686,  590  [80;  784,  786];  United  Stata  v. 
Union  Foe.  R.  Co.  91  0.  S.  7"  ""  ""•    ~" 


Irisli  flax,  and  always  from  Imported 
twine,  that  titey  were  eutlwlDg  from  the  com- 
petition of  Canadian  Osbennen,  wbo  Imported 


E  Dnr^ED  Statbs, 
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fme  of  duty.  Ml  effort  was  n 
BI4 


ne  and  gillinff  twine  on  tbs  &Mlk 
matter  was  finally  mnpnnlsid  h 
the  duty  U  S6  per  eont  ad  nkna. 
thli  be  held  to  inftioda  the  tti^d 
tliesB  glll-neta  are  acttuJly  rnvk  IW 
m  of  OoQgresB  will  eridently  Is  it- 

e  In  the  absence  of  %  naon  MdAc 
iilon  this  article  ml^  ptfWAj  ke 

SB  linen  thread.  It  U  a  familismle 
inue  cases  that,  where  Coagna  te 
kted  an  article  by  a  speclfle  bim  ari 
1  a  duty  upon  it,  geneni  Km  it 
ne  Act,  though  cufflciently  taesll* 
hend  such  arucle,  are  not  aralteiUt 
D  other  words  the  article  will  Mcli«i- 

Its  speclfle  designation,  ntber  bn 
a  geneial  description.  Btmtr  v.  Tk 
r,  68   U.    8.  1   Wall.   488  [II:  Ml: 

T.  Laheg,  9«  n.  8.  IIS  [14:  TM; 
T.  Sttphafd,    »6  D.  a  195  [34:  TUti 

T.  AttKar.  99  U.  B.  IM  ^4:  4»]. 
think  the  Intention  ot  Oangica  Itai 
oods  should  be  classifled  u  'tilltsf 
'  Is  plain ;  but  were  the  qiieM<a  ■§ 
>t,  we  abonld  still  feel  oMlnd  Mx- 
tM  doubt  in  favor  ot  the  impgfMt 
'"B  Intention  of  " '"  ' — ~" 


duty  ahonld  be  eipresssJ  iBcltsral 
Imioua  langtiage.  fJmUti  8Ulm  % 
S4  n.  S.  ifWall.  4M  [Si:  M: 
r)h  ▼.   TFivman*,  121   U.  &  M  pt: 


pnteeiingt  fa  eptf/inri^  a 

^wtiM  B»dl«r  uid  Jfr.  AriteOMf 

>t  present  at  the  anriunentaadlsik> 
the  decision  of  thu  case. 


lAK  HoCREERT. 
«ee8.a 


etim  ^einMU  mmt  itals— ifwil 
r  ifi  Hill  iriJiiiiiff  wif  wiaifcnig 
imaUlhua    ifngvtnUtmtntfllM 

axtsBt  oCOe  JnMlettM  of  Oa  HB> 
ebeatteonrtlsBotdsewabailvAafeH 
BtaM,  but  br  Ihoaa  of  aa  MMftM 


1»L 


Lbapyiuji  OqaIi  Oa  t.  MoCmsBBT. 
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«L  AllHraftdtniMiiriinihtellliirMlettOBOTW 
praptrirta  Hi  poMealoo  kit  finally  determliied 
•U  riffbli  to  thai  mmietti ,  ■nhMqnent  proceed* 
Insilnatlato  ooort  ouiaot  floaiil  laeb  daorae, 
•oddlitiirb  aUrifliliOQOOdtaBttelydeteniiiiiad. 

fiL  Wb6MBOlloowM0lv«otoaneBOdttO0toproTO 
ttioir  olftlmi.  Mid  a  ovedltor  had  nottoe  of  tbeie 
procaodiiiaii  but  tellad  tomakopioof  of  tali  rt^iti 
tkedaorealn  napoot  to  anoh  etalnt  li  flnak  and 
the  matftar  li  nol  open  tofnrtkar  and  inliiaqiiient 
tnqulrjr. 

4  IfTCvnlaritlMlnaJiidtalalnlo  oannotbaaitab- 


wlMMthaTOli  BOtatatanttal  acTor  Id  the  proceed* 
Ind  of  the  aala  tt  cannot  be  aei  aalde  for  frivo- 


[Now960.] 

ArgvM  md  mttmOM  Get.  M9,  2S91.    D$M$i 

N^  9,  2891. 

APPEALfromadecree  of  the  Circuit  Coart 
of  the  United  Statee  f6r  theKortbeni  Dis- 
trict of  Ohio,  oonflnniDg  a  reoei?ar'8  ida  of 

property.    AffinMd.  

Seetame  case  below,  44 Fed.  Bep.  680. 

Statement  by  Mr.  JutUoe  Browert 
The  facta  in  this  case  are  theae:  OnFebm- 
•IT  21,  1888,  a  suit  was  oommenced  in  the 
Circuit  Ckrart  of  the  United  BUtes  for  the 
Korthem  District  of  Ohio,  by  the  Lake  Su- 
perior Iron  Company  and  others  against 
Brown,  Bonnell  &  Company,  a  corporation 
haTing  large  and  extensiTO  iron  works.  A 
teoeiTer  was  then  appointed,  who  took  poa- 
eeasion  of  the  property  of  the  oompanr ;  and 
such  proceedings  were  thereafter  had  that  In 
February,  1886,  a  decree  was  entered  ascer- 
taining the  claims  of  each  creditor  who  had 
Appeared  and  proved  his  claim,  176  in  num- 
ber, and  directing  a  sale  of  the  property. 
From  that  decree  the  defendant  appealed  to 
this  court.  On  the  hearing  of  the  spps^  the 
decree  was  affirmed  {Brvwn  ▼.  Lake  auperipr 
Jnm  €h.  184  U.  S:  680  [88:  1021]),  and  a 
mandate  sent  to  the  court  below,  directing  It 
to  carry  the  decree  into  execution.  An  order 
of  sale  was  thereafter  issued  and  the  property 

)11eea. 


•old,  and  purchased  by  the  present  appe 
acting  as  trustees  for  all  the  creditors  who 
chose  to  enter  into  a  proposed  new  oorpor*- 
tion ;  and  into  such  corporation  nearly  all 
the  creditors,  over  ninety-six  per  cent  in 
•mount,  entered.  On  the  coming  in  of  the 
report  of  the  master,  a  decree  was  entered 
confirming  the  sale  (44  Fed.  Rep.  680) ; 
from  which  decree  those  appel  lants  have  taken 
thia  sppeal.  Two  of  the  appel lanta,  the 
Leadville  Coal  Company  and  Charles  S.  Wor- 
den,  claimed  to  have  been  creditors  of  Brown, 
Bonnell  &  Company ;  and  the  other  two  to 
hfive  been  stockholders  in  that  corporation. 

Mr.  Mmmry  Orawlbrd  for  appellants. 
Mmtn.   Ceea  D.  Bins  and  CftuurUs  O. 
Baldwin  for  appellees. 


Mr.  jM$Ue$  Br«wer  delivered  the  opinion 
of  the  court: 

The  first  contention  of  appellants  is,  that 
by  proper  proceedings  in  tne  Court  of  Com- 
Pleas  of  Mahoning  county,  Ohio^  the 


corporation  defendant.  Brown,  Bonnell  A 
Company,  had  been,  on  July  12,  1882,  after 
the  original  decree  in  the  circuit  court  of  the 
United  Statea.  and  before  the  hearing  of  the 
appeal  by  this  court,  judicially  dissolved, 
and  one  H^llett  K.  Taylor  appointed  re- 
ceiver, and  charged  with  the  statutory  duties 
of  holding,  managing  and  disposing  of  all 
the  corporate  assete,  and  distributing  them 
amonff  creditors;  and  that  thereafter  the 
circuit  court  of  the  United  Stetes  ouffht  not 
to  have  proceeded  further,  but  should  have 
turned  the  properU^  over  to*such  statutory  re- 
ceiver, in  order  that  the  proper^  might  be 
distributed  under  the  direction  of  the  State 
court.  The  argument  is,  that  the  iudicial 
decree  of  dissolution  of  the  corporation,  the 
sole  defendant,  was  eouivalent  to  tlie  death 
of  an  individual  defendant ;  and  that  all  sub- 
sequent proceedings  in  reference  to  the  dis- 
position of  the  property  and  assets  of  this 
deceased  defendant  must  be  had  according  to 
the  laws,  and  in  the  courts,  of  the  State 
creating  the  corporation. 

It  is  worUiy  of  notice  that  the  case  in  which 
the  decree  of  dissolution  was  entered  was 
not  commenced  till  Ions  after  this  suit  was 
beflrun  and  the  receiver  had  taken  possession 
of  the  property ;  that  the  receiver  thus  ap- 
pointed by  the  state  court  does  not  himself 
come  into  this  court  and  ask  possession  of 
this  property ;  and  also,  that  the  state  court, 
in  its  decree  of  dissolution,  expreeslv  recog- 
nized the  possession  of  the  United  States 
court,  and  in  the  following  words  declined 
to  interfere  therewith :  **  But  inasmuch  as 
it  appears  to  the  court  that  the  estate  and 
effects  of  said  Brown,  Bonnell  A  Co.  are  at 
the  present  time  in  the  hands  of  a  receiver 
appointed  by  and  acting  under  the  orders  of 
the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio,  it  is  ordered  that 
the  receiver  hereby  appointed  shall  not  in- 
Unrfere  with  the  possession  of  the  receiver 
appointed  by  said  federal  court  of  the  effects 
ana  assets  of  said  corporation.*  But  we  do 
not  care  to  rest  our  conclusion  on  these  cir- 
cumstances. The  circuit  court  takes  its  Jur- 
isdiction, not  from  the  State  of  Ohio,  but 
from  the  United  Sutes ;  and  the  extent  of  its 
Jurisdiction  is  not  determined  by  the  laws  of 
the  State,  but  by  those  of  the  United  Sutes. 
Doubtless,  while  sitting  in  the  SUte  as  a 
court  of  the  United  Statea,  it  accepts  and 

§ives  effect  to  the  laws  of  the  State  so  far  as 
ley  do  not  affect  its  Jurisdiction  and  the 
rights  of  non-resident  aeditors.  It  neverth^ 
less  exercises  powers  independent  of  the  laws 
of  the  State ;  and  when,  in  pursuance  of  tlie 

turisdiction  oonferred  by  the  laws  of  the 
Jnited  Sutes,  it  takes  possession  of  the  prop- 
erty of  a  defendant  and  proceeds  to  final  de- 
cree, determining  the  rights  of  all  partiea  to 
that  property,  its  decree  Is  not  superseded 
and  its  jurisdiction  ended  by  reason  of  sub- 
sequent proceedings  in  the  courts  of  the  State, 
looking  to  an  administration  of  that  property 
in  accordance  with  the  laws  of  the  State. 
It  would  be  an  anomaly  in  legal  proceedings 


Am  to  eowelydwiiitw  of  record  as  toiMrtaNednii  in 
on^gmtmt cf  mftothmr  fltoU;  /roMd  ••  pfsato 
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Am  to  purehosar  at  Sttdtokd  aok: 

IrrtpMloHMif  In  tk§  prom$Mng§  ormlk^ 
to  Kooots  V.  Nofftbera  Bank  of  Ksstnoky, 
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<70-40I  BOFRBKB  COUKT  OV  THB  VntTKD  BTATH.  Oct.  Ti 

if,  alter  »  court  wltb  full  juHsdictfon  over  BRWIH  DATIB,  ^V-  »  Brr., 

property  Id  Its  poBSession  has  flDslly  deter-  •, 

mined  at]  rlehts  to  that  property,  subsequent  ALQBRNON   B.  PATBICK. 

proceedings  In  a  court  of  another  Jurisdiction 

could  annul  sucli  decree,    nnd  disturb  all  (See  S.  a  BcportSB*  ad.  UKMJ 


rights  once  definitely  detennined.    No  Buch 

aaomaly  exists  in  tlic  relative  Jurisdiction  Statute  of  Fnudg,fffM(f—ittiMpram.imltm 

ol  state  aud  federal  courts,     Tbe  latter  hav-       viViin  tlu  ttatutt —tarianea  Setaea  pW- 


iuf;  once  acquired  full  jurisdiction,  and  pro-  ingt  andprooft,  t 
ceejed  to  a  Snal  dctermluution,  Tnay   right- 

fully  proceedstlll  further  and  toan  exccutioa  L  Hie  proTiskm  of  the  Btatota  of  I 

of   that  decree,  irrcBpective  of   auy  proceed-  torblda  llablUtjr  upon  any  apeeU  pi 

tugs  [q  the  courtsrof  the  Slate.     Tbe  first  and  "r™  tm  tbe  debt,  default,  or  mliraiTliii  tf 

principal  contention  of  the  appelianU  must  another peiaon,  unlew the  asreemnt  l>  b nK- 

therefore  be  OTerraied.  '^■???*??*'f'' ''*"'''™5^'°.''5!i?'i^ 

Secondly.    It  is  insisted  that  the  circuit  «;w"e^tthela«««a«l  forthetaortlrf*. 

court  erred  in  refusing  to  allow  a  contest  of  .  ^            * 

tiie  adjudication  of  the  rights  of  creditors  ■■  jj 
made  in  its  final  decree,  on  tbe  subsequently 
filed   petition  of   these  appellanla ;  and  also 
that  It  refused  to  allow  the  claim  of  one  o( 

these  appellants,  who  now  Insists  that  he  la 

a  creditor  and  entitled  to  share  In  the  pro-  g,  Wbere tbe  Vi.-™™  uolw™ —»•«-.«— .^ 
ceeda  of  the  sale.     In  tbe  proceedings  ante-  prootsto  trUtiDcaod  noobJeotloDbtakaaito 
rior  to  tbe  final  decree,  it  appeant  that  notice  grouDd  of  varlaooa,  tt  li  not  ■ 
-' —   '-   -"   creditors  to   prove    tiielr  oourt to dNrasaid it. 


claims,  and  that  this  particular  cr«litor  hul  [No.  WO 

notice  of  tliosc  proceediuKB,  but  failed  to  Ar/pud  OA  t»,  ts,  1S9J.     Aeidtd 
e  proof  of  bis  right.     It  is  now  insisted 


that  the  decree   in  respect  to  these  several 

claims  was  merely  interlocutory,  and  that  i-    ted  State*  for  tbe  Ditfilctof  Ncbn^* 

the  matter  is  open  to  further  and  lubsequent  review  a  judgment  for  -'-'-•'—  ■ >■  — ' 

Inquiry.     There   is  no  pretense  of  want  of  labor  for  transportiox  ■! 

notice,  or  ignorance  of  tbe  proceedings,  and       Not  reported  below. 

no  excuse  given  for  failing  to  litigate  ail       This  cue  has  prerionilj  been  betas  Afc 

these  matters  when  before  the  court  prior  to  court,  and   Is  reported   ia  '  m  D.  B.  11^ 

tlic  decree.     Under  such  circumstances  we  (80:  lOSO). 

dissent  entirely  from  the  contention  that  thli 

decree  was.  as  to  these   mattera,  merely  an       Statement  ty  Jfr.  Jiutiet  B    _     __ . 

Interlocutory  order.     That  decree  determined      This  case  was  coDuneooed  on  tbetM^ 

thcrightsof  all  parties  iniirestcd  In  tbe  pro-  ofNovember,  1880,  byUwIIItBgirfapctttto 

reois  of   this  property,  and   If   any  one  of  iu  the  Olatrlct  Court  of  ^dox  eoilMT<  Ki^ 

tlicsc  appellants  after  notice  railed  to  assert  nsfaa.    SubeequeutlT  it  wu  raaondkUi 

his  rights  or  to  challenge  the  allowances  then  circuit  court  of  Iba  Untied  StktcK  andMOi 

made  by  the  court,  his  rights  and  challenge  May  term,    188S,    of  that  co — ■     "*- — * 

were  lost.     He  has  boA  his  day  in  court,  and  was  rendered  in  favor  of  tba  r 

is  concluded  by  the  flnai  decree.  judgment  waa  rereised  by  tl 

Tbe  final  contention  Is,  that  there  were  cet^  October  term.  1886.    DoAt  ^ ..^ 

tnio  trregularilies  In  the  sale,  and  those  ir-  U.  8.  188   {BO:  lOBO].     A   Moood  bi^  ll 

reKularlties   are   sought    to   tie    esubllshed  January,    1890,  resulted   in  •oo"—      ■*■* 

principally  by  tbe  affidavits  of  counsel  tor  and  JudgmeotforUM  plaintiff,  ■ 

eppelluuts,  based  upon  hearsay  testimony.  defnidantalleMsenior.    Hm  pedtlan tiHi 

So  far  as  such  affidavits  rest  on  hearsay  test i-  on  two  cauaetol  action.     NoqocMlaillH* 

niony,  it  is  enough  to  say  that  they  prove  by  counsel  for  plaintiff  In  error  with  MfMt' 

nothing  ;  and  in  so  far  as  they  refer  to  other  to  the  Drat  count  or  the  rallan  Umim  ^^ 

matters.  It  Is  also  enough  to  say  that  we  see  only  error  alleged  being  in  ictoCMi  la 

no  substantial  error  In  the  proceedings  of  tbe  second  count.     That  count  ie  Car  ths  tt^  ^ 

IT9I    sale.    The  defendant  Is  not  now  contesting  portatlon  of  silver  ore  fran  the  Tii^^t[ 

the  sale,  and  so  tar  as  any  trifling  matters  are  mine,  in    Utah    Terrltotr,    to   tenw  * 

concerned,  it   does  not   lie   in  the  mouth  of  Sandy,  In  tbe  same  TtaltaTj.     U  Iht  M 

these  alleged  creditors  and  stockholders  to  trial  It  was  olaimed  that  DeTt&tbaMH^ 

challenge  the  reguisrltv  of  the  proceedings,  ant,  was  the  reftl  owner  of  the  FUotaf  atK 

Indeed,  wo  cannot  fail  to  observe  that  the  and  therefon  primarily  nwiiiwrtlila  Iff  at, 

main  scope  and  purpose  of  this  apoeal  seem  debt*  contncted  In  ite  workinf.    na  Hfe 

lobe  to  relltlgate  questions  full  v  determined  tlons  between  Davlaaixl  theF* — ^■•••■^■' 

by  the  ""'   ■ ■--■   ' -■    -  " ■"-■ ■*--- 

We  see  no  error  In  the  record,  and  tht  it-  „  ,  ^  __^^  _ ^^ 

trtt  fftit  draiit  amrt  it  t^rmtd.  nrtit''™'«m^^IiS*-- '  - ' "      ^^*^ 
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Davis  y.  Patbick. 
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aereement  it  appeared  that  Davis,  on  June  12, 
1878,  had  advanced  to  the  company  £5,000, 
at  the  rate  of  six  per  cent  interest,  a  sum 
then  due;  that  it  had  sold  to  Davis  and 
agreed  to  deliver  at  the  ore-house  of  the 
companv,  free  of  cost,  5, 195  tons  of  ore,  of 
which  it  had  only  then  delivered  200  tons, 
although  Davis  had  paid  in  full  for  the  entire 
amount.  The  agreement  also  recited  that 
Davis  was  to  advance  an  additional  amount, 
if  needed,  not  exceeding  £10,000.  It  then 
provided  that  the  mine  should  be  put  under 
the  sole  management  of  J.  N.  H.  ratrick,  to 
be  worked  ana  controlled  by  him  until  such 
time  as  the  ore  sold  had  been  delivered  and 
the  sums  borrowed  had  been  repaid,  with 
interest.  This  control  was  irrevocable,  save 
at  tbe  instance  of  Davis.  Coupled  with 
this  agreement  was  a  full  power  of  attomev 
to  Patrick.  This  court  held  that  such 
contract  established  between  Davis  and  the 
mining  company  simply  the  relation  of 
cr^itor  and  aebtor,  and  did  not  make  him  in 
anv  true  sense  the  owner.  For  the  erroneous 
rulings  of  the  trial  court  in  this  respect  the 
Judgment  was  reversed.  In  the  second  trial, 
this  construction  of  the  relations  of  Davis  to 
the  Flagstaff  Mining  Company  was  followed 
by  the  court,  and  the  Jury  instructed  that  the 
contract  put  in  evidence  between  Davis  and 
the  mining  company  created  simplv  the  re- 
lations of  creditor  and  debtor,  and  did  not 
make  the  former  liable  for  expenses  created 
in  working  and  operating  the  mine ;  and  the 
trial  oroceeded  upon  the  theory  that  during 
the  time  the  services  sued  for  were  being 
rendered  Davis  was  the  party  mainly  and  pe- 
cuniarily interested  in  the  working  of  the 
mine,  and  that  he  assumed  to  Patrick  a  per- 
aonal  responsibility  for  such  services;  and 
the  real  question  tried  was  whether  Davis* 
promises  were  collateral  undertakings  to  pay 
the  debts  of  another,  and  void  bemuse  not 
in  writing. 

Mr.  J.  H.  Woolworthf  for  plaintiff  In 
error: 

Tbe  case  was  put  to  the  Jury  upon  the  words 
of  an  original  and  absolute  promise.  This  was 
error. 

jy  Woff  v.  Babaud,  26  U.  8.  1  Pet.  476 
(7:  227);  Bcmy.  (/Linn,  10  Neb.  864;  Leonard 
▼.  Vredenburgh,  8  Johns.  29;  MorHuevY.  Kin- 
my.  16  Neb.  17;  WaUtn  y.  BhaSer,  25  Neb. 
225;  WaikiM  y.  Fwkin;  1  Ld.  Ravm.  224; 
MaUon  Y.  Wharam,  2  T.  R  80;  Brown  v. 
Bradshaw.  1  Doer,  199;  CkMhiU  v.  Bioelow,  18 
Pick.  869;  UiU  v.  Baymand,  8  Allen,  540; 
WiUiami  y.  Crobet,  28  IIL  268:  Greene  v.  Bur- 
ton.  69  Yt.  428;  BireheU  v.  Neoiter,  86  Ohio 
St  881;  Simpeon  v.  Hall,  47  Conn.  417;  War- 
ner ▼•  Halkik,  8  Colo.  176;  Andermm  v.  Hay- 
man,  1  H.  BL  120;  TOeeUm  v.  NeUleUm,  6 
Pick.  609;  WaUm  y.  McDonald,  5  Minn.  455; 
Walker  y.  RiehardM,  41  N.  H.  888. 

When  the  words  of  a  promise  are  equivocal, 
tbe  question  upoo  all  the  drcumstancea  most 
be  aubmitted  to  the  Jury. 

Andsreon  y.  Eayman,  1  H.  Bl.  120;  Keate 

Y.  I^mpUJi  Bos.  &  P.  158;  Darnell  v.  Trati, 

2  Car.  &P.  82;  Simpeon  y.  Pimlon,  2  Cromp. 

ft  M.  480;  DioBon  y.  P^aeee,  1 E.  D.  Smith,  &. 

Tbe  interest  whicb  the  jnomisor  has  in  the 
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performance  of  a  contract  by  another  or  th» 
benefit  which  he  may  derive  thereby,  cannot 
determine  his  llabOity. 

Doyle  V.  White,  26  Me.  841;  Ame$  y.  Faeter, 
106  Mass.  400;  QiU  v.  Herriek,  111  Mass.  601; 
Fudam  V.  Adams,  87  YU  891;  BrigJUman  v. 
Hicks,  108  Mass.  246. 

Messrs,  Jno.  L.  Webster  and  Natkanid 
Wilson,  for  defendant  in  error: 

Davis  had  such  an  interest  in  having  the  ores- 
hauled,  and  such  benefit  would  result  to  him 
as  constituted  a  sufficient  consideration  for  his- 
promise  for  hauling  the  ores. 

Emerson  v.  i^ter,  68  U.  B.  22  How.  48* 
(16:  865);  Oratrford  v.  Edison,  11  West.  Rep. 
252,  45  Ohio  St.   289;  Wilson  v.  Smith,  78 
Iowa,  429;  Sext  v.  Geise,  80  Qa.  698;  Clifford' 
V.  Luhring,  69  III.  401;  Little  v.  Edwards,  69 
Md.  505;  Grant  v.  Wolf,  84  Minn.  82;  F^lin- 
per  V.  WW,  184  Pa.  526;  Lemmon  v.  Bor,  2(K 
Tex.  829;  Kansas  City  S.  P.  Go,  v.  Smith,  86 
Mo.  App.  608. 

The  court  did  not  instruct  the  Jury  that  what 
Davis  said  amounted  to  an  absolute  promise  to 
pay  tbe  debt. 

The  instruction  is  sustained  by  the  ruling  of 
this  court  in  Emerson  y.  SUAer,  68  U.  8.  22 
How.  48  (16:  865). 

2  Add.  Cont.  1002. 

The  fact  that  the  account  was  kept  in  the 
name  of  tbe  Flagstaff  Comiiany,  instead  of 
against  Erwin  Davis,  was  subject  to  oral  ex- 
planation. 

LM>n  Y.  ChamSb&rlain,  41  Mich.  119;  Perkin$ 
V.  Hinsdale,  97  Mass.  157;  Foster  v.  Perseh,  68 
N.  Y.  400;  Lee  v.  Wheeler,  11  Gray,  236;  Janus 
V.  SpatUding,  4  Gray,  451;  Briscoe  v.  Eekley, 
85  Mich.  112:  Bentley  v.  Griffln,  5  Taunt.  856; 
BanfieldY.  Whipple,  10  Allen,  27;  Langdon  v. 
Hvffhes,  107  Mass.  272;  BronnerY.  Frauenihal, 
87  N.  Y.  166. 

Tbe  objection  that  testimony  was  inadmissi- 
ble is  not  tenable,  as  the  testimony  was  re- 
ceived without  objection. 

VcUcening  v.  DeGraaJ,  81  N.  Y.  268;  Toland 
V.  Sprague,  87  U.  S.  12  Pet.  885  (9:  1107); 
Freefilingj,  Ketchum,  89  Mich.  299;  Koegel  v. 
Givens,  79  Mo.  77;  Marshall  v.  Leteark,  117 
Ind.  877;  Busehman  v.  Marling,  80  Md.  884. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

That  Davis  was  interested  in  having  the 
ore  transported  to  the  furnaces  is  clear.  He 
was  interested  in  two  respects :  First,  as  to 
the  4,995  tons  to  be  delivered  to  him  at  the 
ore-house,  it  being  his  property  when  thus 
delivered,  any  subsequent  handling  was 
wholly  for  his  benefit ;  and  in  respect  to  the 
balance,  as  the  transportation  was  one  step 
in  the  process  of  converting  the  product  of 
the  mine  into  money,  it  would  help  to  pay 
the  debt  of  the  company  to  him,  Davis,  there- 
fore, was  so  pecuniarily  interested  in,  and  so 
mudi  to  be  benefited  by,  the  prompt  and 
successful  transportation  of  the  ore,  that  any 
contract  which  he  might  enter  into  in  re- 
ference to  it  was  supported  bv  abundant  con- 
sideration. We  proceed,  .therefore,  to  in- 
quire what  he  said  and  did.  After  the  ex- 
ecution of  the  papers,  the  newly  appointed 
manager  took  possession  of  the  mine ;  and  in 
the  fore  part  of  1874  the  plaintiff  commenced 
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the  timnsportatioii  of  the  ore  under  a  oontract 
with  the  agent  of  the  manager.  The  business 
was  carried  on  in  the  name  of  the  mininir 
company.  The  plaintiff  understood  that 
Davis  was  interested  in  the  matter,  though  not 
informed  as  to  the  extent  of  the  interest,  or  the 
terms  of  the  agreement  between  him  and  the 
mining  company.  In  the  fall  of  1874  Davis 
came  to  Utan  to  examine  the  property.  He 
was  introduced  by  the  manager  to  the  foreman 
of  plaintiff,  in  the  latter*s  presence,  as  the  boss 
of  the  mine,  to  which  Davis  assented.  After 
this,  plaintiff,  who  had  not  received  his  pay 
in  full  for  the  services  already  rendered,  had 
an  account  made  up  diowing  the  balance  due 
him,  and  presented  it  to  Inivis.  His  testi- 
mony as  to  Uie  conversation  whicb  followed 
is  in  these  words :  **  I  showed  it  to  Mr.  Davis 
and  told  him  I  was  not  getting  my  money,  and 
Wr,  Davis  said  my  accoimt  was  all  right  and 
he  would  be  personally  responsible  to  me  for 
the  money,  and  for  me  to  go  on  as  I  had  been 
doinff  and  draw  as  little  money  as  I  could 
get  along  with  to  pay  the  men  and  the  run- 
ning expenses,  ana  he  would  see  that  I  got 
every  dollar  of  my  money."  The  plaintiff's 
cashier,  who  was  present  at  this  conversation, 
gives  this  as  his  recollection  of  the  conversa- 
tion: 
f  486]  **  <^.  In  that  conversation  state  what  Mr. 

Davis  said  about  being  responsible  to  A.  S. 
Patrick  for  that  account. 

**  A.  He  stated  to  Mr.  Patrick  in  my  pres- 
ence that  he  would  personally  be  responsible 
for  that  account.  He  says:  'You  know, 
Al.,  I  practically  own  this  mine,  but  money 
is  scarce  and  we  must  get  what  we  can  out 
of  the  mine. '  He  says  we  are  maklns  large 
expenditures  for  improvements,  and  he  says 
you  shall  have  all  the  money  you  want  to  pay 
your  men  and  expenses,  but  vou  must  wait  for 
the  balance,  and  I  will  see  that  you  are  paid. 

**  Q.  What  did  he  say  in  that  connection  to 
A.  S.  Patrick  about  continuing  on  in  the 
haulingof  the  ores? 

''A.  Ue  requested  him  to  continue  in  the 
hauling  of  the  ores.  He  requested  him  to 
do  it. 

**  Q.  In  response  to  Mr.  Davis  to  that  re- 
quest, what  did  Mr.  Patrick  say? 

**  A.  He  said  to  Mr.  Davis  if  he  would 
guarantee  him  to  be  paid  he  would  continue 
to  work,  and  Davis  said  he  would  see  him 
paid." 

After  this,  the  plaintiff  continued  the  work 
of  transportation  until  the  fall  of  1875,  re- 
ceiving such  payments  from  time  to  time  as 
to  extinguish  the  amount  due  him  at  the  date 
of  this  conversation,  and  leaving  a  balance 
more  than  covered  by  the  work  done  in  1875, 
and  it  is  only  for  work  done  after  these  prom- 
ises that  this  recovery  was  had  and  in  ret* 
pect  to  which  the  questions  presented  and 
discussed  arise.  The  plaintiff  testified  to  an- 
other conversation,  in  September,  1876,  in  the 
«ity  of  New  York.  His  account  of  that  con- 
versation is  ffi  ven  in  these  words :  "  Plaintiff 
told  Davis  that  his  brother  and  himself  were 
hard  up  for  money,  and  wanted  to  know  If 
Davis  would  not  give  them  some  money  on 
ihe  'Flagstaff'  account,  for  hauling  the  ores. 
Plaintiff  had  his  account  with  him  and 
«howed  it  to  Davis.    Davis  said  the  whole  of 
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the  account  was  all  right,  and  be  propond  Is 
pay  the  account,  and  said  he  would  pay  tbe 
plaintiff.    Plaintiff  said  to  Davis  thai  If  hs 


would  give  him  some  money  on  the 
it  would  help  him  out.  Davis  said  be  bad 
some  securities  in  London  which  he  was  go- 
inff  to  sell,  and  would  have  some  money  in 
a  row  days  and  would  five  plaintiff  $5,009 
on  the  account.  Plaintiff  said  if  the  money 
was  going  to  be  there  In  a  few  dayi  be  would 
wait  for  it,  but  Davis  said :  *No ;  yov  go 
home  and  I  will  pledge  you  my  word  that  I 
will  telegraph  the  money  to  vou  to  the  Fiat 
National  Bank  by  the  first  df  October.  *" 

And,  again,  he  testified  to  an  interview  in 
1877  with  Davis,  in  the  city  of  Omalu^  in 
the  presence  of  other  parties,  in  whicb  hs 
said :  **  Davis, you  promised  all  along  to  pay 
me  that  money,"  and  Davis  replied,  "I  be* 
lieveldid." 

This  testimony  of  plaintiff  aa  to  ooavcr« 
sations  with  defendant  is  corroborated  bj 
other  witnesses  and  contradicted  by  none,  u 
must  therefore  be  accepted  as  preaentinjr  tbs 
facts  upon  which  this  case  must  be  <MCer* 
mined.  Were  these  promises  binding  upon 
Davis,  or  of  no  avail  to  the  plaintiff  becanss 
not  in  writing?  Were  it  not  for  the  Statute 
of  Frauds  there  would  be  no  Question,  far 
obviously  there  was  both  promiw  and  con- 
sideration. Defendant  relies  upon  thai  pio- 
vision  of  the  Statute  of  Frauds  which  forbids 
the  maintenance  of  an  action  **  to  charge  the 
defendant  upon  any  special  promise  toanewsr 
for  the  debt,  default,  or  miscarriage  of  an- 
other person,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  aoins 
memorandum,  or  note  thereof,  shall  be  la 
writing, "  etc.  The  purpose  of  this  proviaion 
was  n<S  to  effectuate,  but  to  prevent  wrong. 
It  does  not  apply  to  promises  in  respect  to 
debts  created  at  uie  instance  and  for  the  bene- 
fit of  the  promisor,  but  only  to  tboee  bf 
which  the  aebt  of  one  party  is  sought  to  be 
charged  upon  and  collected  from  another. 
The  reason  of  the  statute  is  obvious,  for  in 
the  one  case  if  there  be  any  conflict  between 
the  parties  as  to  the  exact  terms  of  the  prom- 
ise, the  courts  can  see  that  iustioe  is  dons 
by  charging  against  the  promisor  the  reason 
able  value  of  that  in  respect  to  which  tbs 
promise  was  made,  while  in  the  other  casa^ 
and  when  a  third  party  is  the  real  debtor 
and  the  party  alone  receiving  benefit,  it  is 
impossible  to  sol  ve  the  conflict  of  memory  or 
testimony  in  any  manner  certain  to  aooom- 
plish  Justice.  Tliere  is  also  a  temptation  for 
a  promisee,  in  a  case  where  the  real  debtor 
has  proved  insolvent  or  unable  to  pi^,  Is 
enlarge  the  scope  of  the  promise,  or  to  tof^ 
ture  mere  words  of  encouragement  and  oonfi- 
dence  into  an  absolute  promise ;  and  it  is  ss 
obviously  Just  that  a  promiscu'  receiving  as 
benefits  should  be  bound  only  by  the  ezaol 
terms  of  his  promise,  that  this  statute  requir- 
ing a  memorandum  in  writing  was  enaoted 
Therefore,  whenever  the  allef^  promieor  is 
an  absolute  stranger  to  the  transaction,  and 
without  interest  in  it,  courts  strictly  uphold 
the  obligations  of  this  statute.  ButcasM 
sometimes  arise  in  which,  tbon^  a  third 

Srty  is  the  original  obligor.  tSt  primaiy 
btor,  the  promisor  has  a  peisonal,  inust- 
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dilate,  and  peoanlary  iDtereit  in  the  tranaactioo 
«nd  is  therefore  himielf  a  partj  to  be  benefited 
by  the  performance  of  the  promisee.  In  such 
cases  the  reason  which  underlies  and  which 
prompted  this  statutory  provision  fails,  and 
the  courts  will  give  effect  to  the  promise. 
As  said  by  this  court  in  Bmermm  v.  SiaUr 
(M  U.  8.  23  Uow.  28,  48,  [16:  860,  865])  : 
^  Whenever  the  main  purpose  and  object  of 
the  promisor  is  not  to  snswer  for  another,  but 
to  subserve  some  pecuniary  or  business  pur- 
pose of  his  own,  Involving  either  a  benefit  to 
oimself  or  damage  to  the  other  contracting 
party,  his  promise  is  not  within  the  statute, 
although  it  may  be  in  form  a  promise  to  pay 
the  debt  of  anouier,  and  although  the  perform- 
ance of  it  may  incidentally  have  the  effect 
^  extinguishing  that  liability.*  To  this 
maj  be  added  the  observation  of  Browne,  in 
his  work  on  tlie  Statute  of  Frauds,  section 
165:  ^The  statute  contemplates  the  mere 
promise  of  one  man  to  be  responsible  for  an- 
other, and  cannot  be  interposed  as  a  cover 
and  riiield  against  the  actual  obligations  of 
the  defendant  himself. "  The  thought  is,  that 
there  is  a  marked  difference  between  a  promise 
which«  without  any  interest  in  the  subject 
matter  of  the  promise,  in  the  promisor,  is 
purely  collateral  to  the  obligation  of  a  third 
partr,  and  that  which,  though  operating  upon 
the  debt  of  a  third  party,  is  also  and  mainly 
for  the  benefit  of  the  promisor.  The  case  be- 
fore us  is  in  the  latter  category.  While  the 
original  promisor  was  the  mining  company 
and  the  undertaking  wss  for  its  benefit, yet  the 
performance  of  the  contract  enured  equally 
to  the  benefit  of  Davis  and  the  mining  com- 
1  pany.  Performance  helped  the  mining  com- 
pany in  Uie  payment  of  its  debt  to  Davis, 
and  at  the  same  time  helped  Davis  to  secure 
tlie  payment  of  the  mining  company's  debt 
to  him :  and  as  the  mining  company  wss 
apparently  destitute  of  any  other  property, 
and  the  payment  of  its  debt  to  Davis  therefore 
depended  upon  the  continued  and  successful 
working  of  this  mine,  and  as  the  control  and 
working  of  the  mine  had  been  put  in  the 
bands  of  Davis  so  that  he  might  Justly  say. 
as  he  did,  **!  am  practically  the  owner,"  it 
follows  that  he  was  a  real,  substantial  party 
in  interest  in  the  performance  of  this  contract. 
His  promise  was  not  one  purely  collateral 
to  sustain  the  obligations  of  the  mininc 
company,  but  subsuntiallv  a  direct  and 
pmonaJ  one  to  advance  his  own  interests. 
While  the  mining  company  was  ultimately 
to  be  benefited,  Davis  was  primarily  to  bo 
benefited  by  the  transportntion  of  the  ore,  for 
thereby  that  debt,  which  otherwise  could  not, 
would  be  paid  to  him.  He,  therefore,  in  any 
true  sense  ol  the  tens  occupied  not  the  posi- 
tion of  a  collateral  undertaker,  but  that  of 
an  original  promisor,  and  it  would  be  a 
ahadow  oo  justice  if  the  administration  of  the 
law  relievcKl  him  from  the  burden  of  his  prom- 
ise on  the  ground  that  it  also  resulted  to  the 
benefit  of  the  mining  company,  his  debtor. 

Counsel  for  Davis  place  stress  on  the  form 
of  expression  attributed  by  Patrick  to  Davis, 
to  wit:  **I  will  ba  personally  responsible; 
I  will  see  you  paid  r  and  contends  that  the 
import  of  such  language  is  that  of  a  ooUat- 
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eral  promise.  There  is  foioe  in  this  conten- 
tion, as  it  implies  that  some  one  else  waa  also 
bound,  but  tne  real  character  of  a  promise 
does  not  depend  altoffether  upon  the  form  of 
expression,  but  largely  on  the  situation  of 
the  parties ;  and  the  question  always  is,  what 
the  parties  mutually  understood  by  the 
language,  whether  they  understood  it  to  ba 
a  collateral  or  a  direct  promise.  Patrick 
declares  he  understood  it  to  be  a  direct 
promise,  and  acted  on  the  faith  of  it.  That 
Davis  understood  it  in  the  same  way,  it  ev- 
idenced not  only  from  the  circumstances 
surrounding  the  parties  at  the  time,  but  from 
the  fact  that  in  a  subsequent  interview,  when 
charged  to  have  al  wave  promised  to  pay  this 
debt,  ha  admits  that  he  believes  that  he  did. 
The  plaintiil,  believing  that  Davis  was,  as 
he  said,  practically  the  owner,  the  party 
primarily  to  be  benefited  by  the  conversion 
of  the  products  of  the  mine  into  money, 
understood  that  Davis  was  makinjg  an  origina' 

Sromise  to  pay  for  the  woiiL  which  he  might 
o,  and  upon  such  promise  he  might  surely 
rely  as  an  original  promise,  at  least  for  any 
work  done  thereafter. 

The  merits  of  the  case,  therefore,  as  dis- 
closed by  the  testimony,  were  with  Patrick, 
and  the  judgment  in  his  favor  was  right.  It 
is  objected  that  the  court  in  its  instructions 
spoke  of  Davis  as  an  original  promisor,  as 
one  promising  to  pay  the  debt,  and  not  as 
one  promising  to  be  responsible  for  the  debt, 
or  to  see  it  paid.  But  as  Davis,  in  the  second 
conversation  promised  to  pay,  and  in  the 
third  admitted  that  he  had  always  promised 
to  pay  the  debt,  we  cannot  think  that  the 
court  misinterpreted  the  scope  and  effect  of 
his  words.  It  is  not  probable  that  the  par- 
ties to  this  transaction  understood  the  dif- 
ference between  an  original  and  a  collateral 
f promise.  We  must  int^ret  Davis*  promises 
n  the  light  of  the  surroundings,  and  of  his 
subsequent  admissions,  and  in  that  liffht  we 
cannot  think  that  the  court  erred  in  its  con- 
struction thereof;  and  if  the  jury  beiieved 
that  he  had  made  such  promises,  we  cannot 
doubt  that  the  verdict  should  have  been  as  it 


It  is  also  objected,  that  the  court  erred  in 
not  directing  a  verdict  f<^  defendant  upon 
the  ground  of  a  departure  from  the  allega- 
tions of  the  petition.  That  counts  on  an 
original  employment  by  Davis,  in  1878, 
while  the  testimony  shows  that  the  original 
employment  was  by  the  mining  company, 
ana  that  the  promise  of  Davis  was  made  in 
the  fall  of  1874.  and  after  Patrick  hod  been  at 
work  for  months  for  the  mining  company. 
As  no  objection  was  made  to  the  admission 
of  testimony  on  this  ground,  and  as  an 
amendment  of  the  petition  to  oorrespond  to 
the  proof  would  involve  but  a  trifling  change, 
we  cannot  see  that  there  was  any  error  in  the 
ruling  of  the  court.  If  objection  had  been 
made  in  the  first  instance,  doubtless  the  couri 
would,  as  it  ought  to  have  done,  haveper- 
mitted  an  amendment  of  the  petition.  There 
was  no  surprise,  for  the  facts  were  folly  de- 
veloped in  the  former  trial. 

Upon  the  record  as  presented,  we  think  that 
the  verdict  and  judgment  were  right,  and  as 
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no  substantial  error  appears  in  the  proceed- 
ings thi  judgment  ii  ajfirmed. 

The   Chief  Jtutiee,  Mr.  JuiUee  Bradley* 
and  Mr.  Justice  Chraar  did  not  hear  the  ar- 
il]   gument  or  take  part  in  the  decision  of  this 


SYLVESTER  H.  KNEELAND,  AppL, 
a  L.  LUCE  &  COMPANY  kt  al. 

(See  &  a  Reporter's  ed.  491-609.) 

Beceiter*$  eertificaie»~~valid  in  handi  <f  par- 
ehaiere  far  consideration— priority  of  Iten — 
purchaser  of  railroad,  when  estoppedfiom  con- 
testing their  priority. 

1.  Where  reoeiver*8  oertifloates  are  taued  by  the 
order  of  the  oourt,  and  it  impreflses  upon  them  a 
preferential  lien,  ffood  faith  requires  that  its 
promise  should  be  redeemed,  unless  It  be  shown 
that  the  issue  of  the  oertifloates  was  aotually 
fraudulent. 

S>  Where  reoeiver*8  oertifloates  hayingr  priority  of 
payment  are  issued  by  order  of  the  oourt,  by 
oonseot  of  the  trustees  of  tJie  bondholders  after 
they  beoame  parties,  the  purchasers  and  holders 
should  be  acoorded  such  rlirhts  as,  by  the  settled 
principles  of  equity  are  accorded  to  those  who 
deal  with  Judicial  tribunals  ihaving  jurisdiction 
in  the  premises. 

t.  Where  receiver's  oertifloates,  payable  to  bearer, 
have  all  passed  into  the  hands  of  third  persons 
for  a  valuable  consideration,  those  persons  have 
a  right  to  rely  on  the  promise  of  the  oourt  as  to 
their  priority,  plainly  borne  on  their  face,  when 
the  oonsent  of  tb«i  trustees,  and  thus  of  the  bond- 
holders, was  given  to  their  issue. 

4.  A  purchaser  of  a  railroad  upon  a  mortgage 
foreclosure  sale  under  a  decree  which  provided 
for  the  payment  of  the  receiver's  certiflcate  prior 
to  the  payment  of  the  bonds  secured  by  the 
mortgage  foreclosed,  is  estopped  from  setting  up 
the  cdaims  of  the  bondholders  sgainst  the  priority 
of  the  receiver's  certificates. 

[No.  89J 

Argued  Oct.  19,  iO,  1891.    Decided  Noc.  9^  189 U 

APPEAL  from  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Lidiana,  confirraiog  master's  report,  and  allow- 
ing receiver's  certificates  as  a  vidid  lien  on  the 
railroad  prior  to  the  first  mortgage,  to  be  paid 
from  the  proceeds  of  the  foredosure  sale,  and 
directing  payment  of  snch  certificates.  Af- 
firmed  except  as  to  two  appeUees  and  as  to  them 
appeal  dismissed. 

Not  reported  below. 

The  facts  are  stated  in  tbc  opinion. 

Messrs.  Robert  O.  Ini^ersoll  and  John 
H«  Butler,  for  appellant: 

Under  tbe  facts  io  this  case  the  receiver's 
certificates  involved  in  this  appeal  were  issued 
without  consideration,  and  are  invalid  and  void 
as  against  the  first  mortgage  bondholders. 

Appellant  has  tbe  right  to  contest  the  Talidi* 
ty  of  the  receiver's  certificates  not  only,  but 
that  the  same  are  not  in  any  sense  OMOtiable. 

Union  Trust  Go.  y.  Ohicogo  dL.  KB.  Cd. 
7 Fed.  Rep.  518;  Tum0r  y.  Bmria  dS.  W.B. 

S?Sf'7:AL^  V^'^^^J'^JMimQf  rsesivsr%9BB 
note  to  Davis  y.  oray,  tL  W. 


Co.  95  HI.  185;  Stanton  r.  Alabama  dO  B.(k. 
2  Woods.  506.  81  Fed.  Rep.  5»6:  Centrd  M 
Bank  of  Boston  v.  Hazard,  80  Fed.  Repi  484; 
Beach,  Keceivers,  §  898. 

Messrs.  Charles  Pratt  and  W.  L  BaU, 
for  appellees: 

Eoeelaod.  the  appellant,  bad  no  ri^htof  ip- 
p^  to  this  court  from  the  decree  of  <  ircoit 
court  here  in  question,  of  September  It.  18^. 

Blossom  V.  Milwaukee  d  C.  B.  C0.9SJJ.S. 
1  Wall.  655  (17:  6'38);  Swann  y.  Fahyan,  110 
U.  S.  590  (28:  252;  Porter  y.  Pittdm^ik  B.  8. 
Co.  120  U.  S.  649  (80:  830):  Be  F^rmen  L  4 
T.  Co.  129  U.  S.  206  (252:  656)  Biselow,  Eitop- 
pel  (4th  ed.)  678,  717;  Herman,  Estoppel  tod 
Rm  JudicaU,  §«  596,  719,  720;  Siuart  v.  Geg. 
127  U.  S.  518,  580  (82:  191,  195);  Knedandf. 
Bass  Foundry,  140  U.  a  692  (a5HM»);  Uus» 
Pae.  R  Co.  y.  Byan,  118  U.  a  518,  58 
(28:  1100.) 

The  appellant  It  not  in  position  to  dispote 
these  certificates,  or  question  their  paymeot  at 
a  part  of  the  receiver's  indebtedness,  not  oehr 
by  reason  of  tbe  facts  appearing  in  tbe  neoci 
under  which  he  purchased,  but  also  by  rmw 
of  the  acts  and  acquiescence  of  the  bonaboUcit 
for  whom  he  now  appears  as  trustee  and  v» 
resentative,  through  their  trustee  named  In  ms 
mortga^re  and  tbe  bondholder's  committee  m^ 
ing  for  tbem  as  shown  by  the  eiideDoe  befon 
the  msster. 

Kneeland  y.  Ballou,  188  U.  a  101,  W 
(84:  884.  885);  Central  Trust  Co.  y.  Ssammi. 
180  U.  a  482  m-.  9BS);MHtenbergerr.  Ugsm- 
wrt.  C.  d8.W.B.  Co.  108n.  8.808(27:  tt% 
Humphreys  y.  Alien,  101  HI.  490l 

The  present  holders  of  then  certiflcalBi  hif' 
ing  purchased  the  tame  upon  tbe  fdlh  «i 
credit  of  the  decrees  of  a  court  bayhig  Jsii- 
diction  in  the  matter,  and  made  In  aaeewhat 
all  persons  in  interest  were  parties,  are  eatUri 
to  the  protection  which  Is  accorded  Io  tiM0 
who  deal  with  judicial  tribunals  haftagfaii' 
diction  in  the  premises. 

Heney  y.  lUinois  Midland  R  Os.  S8M. 
Rep.  177;  Union  Trust  Co.  y.  lOimois  MUlad 
B.  Co.  117  U.  a  484 (29:  968):  WabasLSLL 
dP.RCo.  y.  Central  Trust  Cb.  28  ML  Bml 
269;  Kennedy  y.  8t.  Anil  d  P.  R  Co.%^ 
449;  Jerome  v.  MeCarier.  94  U.  8.  785(81: 110; 
Wallace  y.  Loomis,  97  U.  a  148  (84:  Ml 

Kneeland  the  appellant,  cannot  attadieri- 
laterally  the  decrees  providing  for  the  IbmsC 
the  certificates. 

These  matters  haylnff  been  once  li  eoM»> 
yersy,  the  parties  and  their  priyfas  at » 
strained  from  litigating  them  anew,  mlHilf 
some  direct  action  In  equl^p  bj  mesL  «ii 
of  error,  or  in  some  otho*  lenlnethod. 

Wells,  Bes  A^udieata,  gf  "   -  -  -  - 
Jud^.  §g  286,  884;  Kerr, 


Wells,  Bes  A^udieata,  gg  li  ^  •; 
idgm.  §g  286,  884;  Kerr7FniML  W.  Wk 
Untied  States  y.  ThrockmortoK  8811.  &  8I,« 


(25:  98,  95);  f  errt^Ji  y.  aCstsoK,  88  U.  &  A 
160  (28:  848,  845);  Shaw  y.  IMk  MtA  4tL 
A  &  Cb.  100  U.  a  811  (85:  im^ 

Mr.    JusHes  WIfctcMbrd   ddlfmd  *i 
opinion  of  the  oourt :  i 

The  Toledo,  Cincinnati  and  8t  Louis  SiO*  ' 
road  Ck>mpany  (hereinafler  called  the  81 
Louis  Oompany)  waa  orgmnlaed  abool  Jmm^ 
1881,  and  was  formed  by  tbe  ooMolldrtlei 
of  ten  local  railroad  compaiiiea  whkh  wm 
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en^gcd  in  building  lines  of  narrow-gao^ 
r.tilruiii  in  Indiiuu and  Illinois,  between  ^• 
kifino,  Indiana,  and  East  St.  Louis.  A  ooo* 
siiuction  company,  known  as  the  Western 
i'oiistruction  Companj,  (hereinafter  called 
tlic  Construction  Companj,)  before  that,  and 
in  1880,  had  entered  into  contracts  with  these 
local  railroad  companies  for  the  construc- 
tion of  their  roads,  whereby  the  Construction 
Company  was  to  receive  for  the  work  all  the 
stock  and  bonds  of  the  several  railroad  com* 
panics,  and,  in  some  cases,  in  addition,  cer- 
tain local  aid  which  had  been  raised  alonuT 
the  respective  lines.  The  lines  had  been 
located  and  the  work  was  in  progress  when, 
in  the  summer  of  1881,  it  was  concluded  that 
it  would  be  better  to  organize  a  continuous 
line  of  railroad ;  and  with  that  view  the  St. 
Louis  Company  was  fonned  by  consolida- 
tion. 

There  was  a  local  company  called  the 
Frankfort  and  Ptate  Line  Railroad  Company, 
(hereinafter  called  the  Fnoikfort  Company.) 
which  had  been  organized  in  1874,  to  build 
a  line  of  road  from  Frankfort,  Indiana,  west- 
ward to  the  west  line  of  that  SUte.  The 
road  was  located  in  part,  and  a  broad  gauge 
railroad  was  built  from  Frankfort  west  for  a 
distance  of  about  11  miles,  in  Indiana.  In 
August,  1880,  the  Construction  Company 
contracted  with  the  Frankfort  Company  to 
build  the  road  of  the  latter,  as  a  narrow* 
ffauge  road,  from  Frankfort  west  to  the  west 
Tine  of  Indiana.  The  Construction  OnnpanT 
was  to  receive  the  11  miles  of  road,  on  which 
there  was  a  mortgage,  and  $4,000  per  mile 
in  local  aid  taxes  and  subscriptions,  which 
had  been  voted  and  raised,  and  ilO.OOO  per 
mile  in  first  mortgage  bonds,  and  all  the  stock 
of  the  railroad  company,  being  $2,000,000, 
except  what  it  should  be  necessary  to  deliver 
to  taxpayers  for  local  aid,  for  whidi  $200,000 
was  reserved,  the  length  of  the  line,  includ- 
ing the  11  miles,  being  07  miles. 

In  February,  1881,  the  Construction  Com- 
pany made  a  contract  with  Barnes  A  Co., 
[40a]  which  was  assigned  to  the  Iowa  Construction 
Company,  for  the  grading  of  the  line  and 
some  other  work.  The  line  was  located  early 
in  1881,  by  the  engineer  of  the  Construction 
Company,  the  work  was  commenced,  and  the 
gradlnc  had  been  done  to  a  considmble  ex- 
tent, wnen,  after  the  formation  of  the  St. 
Louis  Company,  the  Construction  Company 
entered  into  a  contract  with  the  St.  Lou(s 
Company  to  construct  a  line  of  narrow-gauge 
railroad  running  west  from  Frankfort,  In- 
diana, to  a  point  on  the  west  line  of  that 
State,  for  which  the  Construction  Company 
was  to  receive  the  bonds  and  stock  of  the  St. 
Louis  Company. 

The  Frankfort  (Tompany  was  not  included 
in  the  consolidation,  and  the  stock  of  that 
company  was  not  exchanged  for  the  stock  of 
the  St.  Louis  Company,  while  the  stock  of 
all  the  consolidated  companies  was  so  ex- 
changed. It  was  not  tlie  intention  to  con- 
stiuct  two  lines  of  railroad,  but  the  object 
was  ultimately  to  consolidate  the  Frankfort 
Company  with  the  new  organization,  and  thus 
form  a  oontinnoos  line.  This  was  not  done 
tbao,  for  the  reason  that  it  was  supposed  that 
if  the  ooosolidation  should  include  toe  Frank- 
lit  U.  8. 


fort  Company  it  would  render  Told  tlie  local 
taxes  voted,  and  the  local  subscriptions  made 
in  aid  of  that  company,  which  amounted  to 
over  $170,000.  It  was  determined,  therefore, 
to  keep  up  the  separate  organization  of  the 
Franluort  CompanV,  although  the  line  of  the 
two  roads  would  be  continuous. 

The  construction  of  the  Frankfort  railroad 
was  completed  in  1881  or  early  in  1882,  and 
much  of  the  work  was  done  on  the  whole 
line  to  East  St.  liouis ;  but  the  Construction 
Company  was  unable  to  sell  the  bonds  and 
stock  of  the  new  line,  and  could  not  proceed 
further;  and  early  in  1882  a  syndicate  was 
formed  in  Boston,  known  as  the  Delphns 
Trust,  which  agreed  to  take  all  of  the  bonds 
and  stock  then  unsold  and  pay  an  amount 
equal  to  that  estimated  as  required  to  com- 
plete the  road.  Under  that  arrangement,  all 
of  the  securities  then  unsold  were  turned 
over  by  the  Construction  Company  to  the 
Delphos  Trust,  except  the  stook  of  the  Frank- 
fort Company. 

At  the  time  this  arrangement  was  made, 
the  Construction  Company  was  entitled  to  the 
whole  of  the  stock  of  tne  Frankfort  Company, 
because  tlie  Construction  Company  had  com-  .  .^^. 
pleted  its  contract  with  that  company,  and  i^v^J 
had  at  the  time  tl,000,000  of  such  stock, 
and  soon  after  received  the  remaining  $800,  - 
000  of  it:  and  it  was  arranged  between  the 
Delphoi  Trust  and  the  Construction  Company 
that  the  president  of  the  latter  should  hold 
the  $1,800,000  of  stock  until  all  of  the  debts 
of  the  Construction  Company,  due  to  its  sub- 
contractors, were  paid.  Those  debts  not  be> 
ing  paid,  Uie  sub-contractors  tiled  their  sev* 
era!  claims  for  Hens,  and  commenced  suits  to 
foreclose  those  liens,  prior  to  March  20,  1888, 
making  the  Construction  Company  and  the  St. 
Louis  Company  parties  to  the  suits. 

The  road  was  completed  during  1882 ;  but 
the  debts  due  to  the  sub-contractors  were  not 
paid,  and  they,  having  learned  of  the  fact 
that  the  stock  of  the  Frankfort  Company  was 
held  by  the  president  of  the  Construction 
Company  to  secure  their  claims,  being  about 
to  commence  proceedings  to  attach  such  stock, 
a  written  agreement  was  entered  into,  on  the 
20th  of  March,  1888,  by  the  St.  LouU  Com- 
pany, the  Construction  Company,  the  Frank- 
fort Company,  the  American  Loan  and  Trust 
Companr  of  Boston,  (hereinaftsr  called  the 
Trust  Company,)  and  certain  of  the  sub- 
contractors, namely,  Patrick  Dowlinr,  H.  S. 
Hopkins  A  Co. ,  Cochran  ul  Brown,  the  Iowa 
Construction  Companj,  and  Beeson  A  Ham- 
mond, whereby  the  St.  Louis  Company  gave 
its  notes  to  said  creditors  for  the  amounts  of 
their  several  claims^  payable  in  installmenta, 
the  last  to  become  due  running  for  a  year ; 
and,  to  secure  the  payment  of  su!^  notes,  the 
stock  of  the  Frankfort  Company,  being  $1,- 
800,000  in  par  value,  held  by  the  Construction 
Company,  was  deposited  with  the  Trust  Com- 
pany as  collateral  security,  and  it  was  pro- 
vided that  it  should  be  sold  in  case  of^de> 
fault  in  the  payment  of  the  notes,  and  that  oo 
payment  of  the  notes  the  stock  was  to  pass  to 
the  St.  Louis  Company.  In  the  meantime, 
the  ersditors  were  not  to  prosecute  further 
their  mechanic  lien  suits.  Two  ersditors, 
naiMly,  William  F.  Richie  aad  Bony  Mo- 
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Pherson,  did  not  sign  the  agreement  or  receive 
aAy  notes. 

The  reason  why  the  St  Louis  Company 
assumed  the  debts  due  to  the  sub-contractors, 
was  that  its  officers  became  fearful  that,  by 
the  seizure  and  sale  of  the  stock  of  the  Frank* 
fort  Company,  that  stock  would  get  into 
^AHi  hostile  hands,  and  the  St.  Louis  Company 
*•*«■  would  thus  lose  67  miles  of  its  line  of  road  ; 
and  they  were  anxious  to  stay  the  mechanic 
lien  foreclosure  suits,  because  they  feared 
that,  if  those  suits  were  pressed,  a  receiver- 
ship of  the  road  might  become  necessary. 

C5n  the  1st  of  August,  1888,  one  Braman,  a 
citizen  of  Massachusetts,  filed  a  bill  in  equity 
in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana,  against  the  St. 
Louis  Company,  as  a  citizen  of  Illinois, 
founded  on  a  Judgment  obtained  by  him 
against  that  company  in  a  state  court  of 
Ohio,  asking  for  the  appointment  of  a  re- 
ceiver of  the  company,  and  for  the  sale  of 
its  road  to  satisfv  his  debt  and  the  debts  of 
other  creditors  of  the  St.  Louis  Company,  on 
the  ground  of  the  insolvency  of  tiiat  com- 
pany. The  bill  set  forth  the  contents  of  var- 
ious mortgages,  which  covered  in  the  ajo^gre- 
^te  the  entire  property  of  the  St.  DDuis 
Company,  although  there  was  no  mortgage 
made  by  it  on  its  line  as  a  whole.  These 
several  mortgages  were  sixteen  in  number, 
nine  of  them  being  first  mortgages  and  seven 
second  mortgages,  the  first  mortgages  amount- 
ing to  $10,  £^,000  and  the  second  mortgages 
to  $9,250,000.  The  Central  Trust  Company 
of  New  York,  a  corporation  of  New  York,  was 
the  sole  trustee  in  all  of  the  mortgages  except 
one  and  in  that  it  was  a  trustee  conjointly 
with  Thomas  A.  Hendricks :  and  that  com- 
pany and  Hendricks  were  made  defendants  to 
the  bill. 

On  the  2d  of  August,  1888,  an  order  was 
made  by  the  court,  the  St.  Louis  Company 
and  the  Central  Trust  Companv  appearing 
by  solicitors,  the  former  assenting  and  the 
latter  not  objecting,  appointing  ^ward  E. 
Dwight  as  receiver,  to  take  possession  of  and 
operate  the  railroad  from  Toledo,  Ohio, 
through  Indiana  and  Illinois  to  East  St. 
Louis,  and  sundry  branches  in  Ohio.  Hen- 
dricks also  appeared  and  waived  process,  and 
stated  that  he  did  not  object  nor  consent  to 
the  appointment  of  a  receiver. 

On  the  14th  of  November,  1888,  Dwight, 
the  receiver,  filed  his  petition  to  enjoin  the 
American  Loan  and  Trust  Company  from 
selling  the  stock  of  the  Frankfort  Company. 
The  petition  set  forth  the  agrenment  of  March 
llHi}  ^*  lS8Sf  and  stated  that  the  indebtedness  se- 
'  cured  bv  the  pledge  of  Mie  stock  was  overdue 
and  had  not  been  paid  .  that  the  creditors  se- 
cured bv  the  ugreumeiit  bad  demanded  of  the 
Trust  Company  that  tho  siocik  be  sold ;  that 
the  Trust  Compnny  had  notified  the  St.  Louis 
Company  that  it  would,  on  November  21, 
1888,  in  Boston,  sell  the  $1,800,000  of  stock, 
at  public  auction,  for  cash ;  that  it  was 
claimed  by  the  holders  of  the  bonds  secured 
by  the  mortgage  on  the  railroad  extending 
from  Kokomo  to  East  St.  Louis,  that  that 
mortgase  was,  at  least,  an  equitable  lien  on 
the  roaa  of  the  Frankfort  Companv ;  that  that 
riaim  was  disputed  by  certain  of  said  credi- 
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tors ;  that  it  would  be  ruinous  to  the  interoli 
of  the  stockholders  and  bondholden  and 
creditors  of  the  St.  Louis  Company,  and  to  tin 
interests  of  the  public,  if  by  the  sale  of  nid 
stock  the  legal  title  to  that  portion  of  \ht 
road  between  Frankfort  and-  the  State  of  Dl« 
inois,  and  possibly  the  right  of  its  poaBeaion, 
should  be  sold  away,  and  the  oontinaity  d 
the  line  be  destroyed ;  that,  in  that  view,  tki 
receiver  submitted  to  the  oourt  whether  it 
was  not  to  the  advantage  of  the  hoiden  of  tki 
morteage  bonds  and  of  all  parties  in  iDtcr- 
est  that  the  court  should  protect  the  titk 
continuitv  and  possession  of  said  line  of  nil- 
road  b^  the  issue  of  receiver's  certifiatei,  or 
otherwise,  whereby  the  indebtedness  oofCfcd 
by  the  agreement  of  March  20,  188S,  might 
be  paid  off ;  and  that  he  was  infnrmed  md 
believed  that  the  creditors  secured  bj  u\A  \ 
agreement  were  willing:  to  appear  volootarilr 
in  the  case  and  to  set  forth  tbeir  claimi  vi 
ask  the  decision  of  the  court  thereon. 

The  prayer  of  the  petition  was.  that  tki 
court  would  order  said  parties  so  to  appetf 
and  interplead  and  set  forth  their  respectivi 
claims  in  the  matter  of  the  stock :  thtt  tk 
court  might  thereupon  take  such  action  si 
equitv  would  permit ;  and  that  is  ihe  neai-  i 
time  it  would  enjoin  the  American  Loan  aad 
Trust  Company  from  the  threatened  iile  d  < 
said  stock.  ] 

By  an  order  made  by  the  court  on  Kona- 
ber  28,  1883,  William  J.  Cruiff  waaappoiit- 
ed  receiver  in  the  place  of  Edwaid  i 
Dwight,  resigned. 

On  the  8d  of  January,  1884,  Williaa  P. 
Richie  filed  an  intervening  petition. clalaiitC 
the  benefit  of  the  agreement  of  March  SO.  IMl 
on  the  ground  t^t  the  Constmctios  Con- 
pany  owed  him  $12,921.88  for  lambs  «d 
cross-ties  delivered  bv  him  to  thatconpuf 
to  be  used  in  building  the  road  of  the  9t 
Louis  Company,  and  the  lines  with  which  it 
has  been  consolidated,  and  pnyisffthathi 
might  participate  in  the  fund  toKni>d 
from  the  sale  of  the  $1,800,000  of  stocL 

On  the  28th  of  January,  188i  the  e^ 
made  an  order,  on  the  receiver's  petitioa  ■ 
November  14,  1883,  which  set  forth  that^ 
of  the  parties  named  in  the  reoeiver  §  pet** 
tion,  which  included  H.  8.  Hopkiu  A  Co, 
Cochran  &  Brown.  W.  F.  Richie  A  Ca. 
Eapp  &  Co.,  the  Iowa  Constractioa  Ca» 
pany,  Patrick  Dowlinr,  and  BeesoaAHtf* 
mond,  appeared  in  open  court,  in  penoaceV 
attomev ;  that  the  court  found  tut  the  M 
set  fortn  in  the  petition  were  true,  aid  iM 
it  would  be  injurious  to  the  Intcrats  of  tki 
stockholders,  bondholders,  and  civiUtcn  ■ 
the  St.  Louis  Company,  mora  especisllj  isi^ 
bondholders  of  the  portion  theffof  k(m* 
Kokomo  and  East  St.  Louis,  and  to  the  ilil^ 
ests  of  the  public,  so  far  as  intenstcd  theiM 
that  the  stock  of  the  Frmnkfort  OoapHr* 
the  legal  title  to  the  «>rtlon  of  the  lesdlt* 
tween  Frankfort  and  illinois^  aad  ?oMh 
the  right  to  the  possession  of  tkssssM,  ihtfp  ■ 
be  sold  and  the  oonnectioo  and  coatlNiV' 
the  line  be  destroyed ;  and  thai  It  vM  j>S 
able  and  neoessair  for  tlM  praleetioi  «* 
rights  of  all  of  said  parties,  andpirtlcMjV 
the  rights  and  Intereats  of  tba  bAdosafBi 
bonds  seoured  by  tibenMxtfaMon  thspAtW 


I8lt 


Knebland  y.  Lttob  &  Co. 


491-609 


pf  the  line  between  Eokomo  and  East  St. 
Louis.,  that  the  court  should  authorize  the 
bsoe  of  receiver's  certificates  in  the  manner, 
Ror  the  purpose  and  on  the  conditions  after- 
rods  set  forth  in  said  order.  It  was  ordered, 
flwrefore,  that  the  receiver  issue  and  deliver 
to  each  of  said  creditors  the  respective 
BDOunts  due  to  them  and  so  secured,  to  wit : 
a.  8.  Hopkins  &Ck>.,  ^30,475.18;  Cochran  & 
Irown,  ^,061.66;  Eapp&  Co.,  $1,781.98; 
iM  Iowa  Construction  Company,  $88, 750 ; 
Platrick  Dowlin^,  $3,875;  and  Beeson  & 
luEunond,  $11, 026. 14.  This  did  not  include 
ITilliam  F.  Richie  or  W.  F.  Richie  &  Co. 
W  Heniy  MePherson. 

The  order  directed  that  the  certificates 
bould  bear  interest  at  6  per  cent  per  annum 
horn  April  8,  1888,  and  should  bear  date  of 
Mr  issue  and  be  payable  on  or  before  one 
fmr  thi^eaf ter :  and  it  made  the  indebtedness 
srldenoed  by  them  a  first  and  best  lien  on 
in  tiie  railroad  lying  between  Eokomo,  In- 
Siana,  and  East  St.  Louis,  Illinois.  The 
■der  gave  the  form  of  the  certificates  to  be 
lamed,  which  form  stated  that  the  certificate 
VIS  issued  in  settlement  of  the  indebtedness 
■entioned  in  the  order  of  the  court,  and  in 
alike  order  made  by  the  Circuit  Court  of 
tte  United  States  for  the  Southern  District 
if  Illinois,  and  was  a  first  and  best  lien  on 
idl  the  line  of  the  railroad  company  lying 
iMtweoi  Kokomo  and  East  St.  Louis.  *The 
orier  farther  directed  that  the  certificates 
dMmld  not  be  delivered  until  the  parties  had 
■11  of  them  canceled  all  mechanics'  liens 
dsimed  by  them,  and  dismissed  all  pending 
■ctions  therefor,  and  surrendered  to  the  re- 
:fieifer  the  notes  of  the  company  held  bv  them, 
lMd  caused  the  American  Loan  and  Trust 
Qmpany  to  consent  in  writing  to  the  order, 
lad  to  deliver  to  the  receiver  al  1  of  the  stock  so 
krid  in  pledge.  The  order  reserved  for  con- 
Vidaition  the  claim  of  W.  F.  Richie  &  Co. 

On  the  4th  of  March,  1884,  the  court  made 
ii  order  on  the  intervening  petition  of 
nchie,  allowing  his  claim  at  $12,921.28, 
•vtth  interest  at  6  per  cent  per  annum  from 
My  20,  1888,  and  directing  the  receiver  to 
lane  and  deliver  to  him  receiver's  certificates 
ia  the  amount  due  him ;  and  the  order  con- 
tused further  provisions  like  those  found  is 
tte  order  of  January  28,  1884. 

On  the  16th  of  April,  1884,  Henry'  Mc- 
nemo  filed  his  intervening  petition,  stat- 
ic that  he  was  a  contractor  under  a  contract 
jmh  the  Construction  Company  to  build  in 
Xlinois  a  portion  of  the  roaa  of  the  St.  Louis 
QDnpaay;  that  he  completed  his  contract, 
M,  bemg  thus  a  creditor  of  the  Construe- 
to  Company,  brought  suit  to  enforce  his 
Uai,  which  amounted  to  $20,000,  and  re- 
Mved,  on  January  29,  1888,  from  the  St. 
Mis  Company,  notes  for  that  amount,  all 
m  that  date,  the  longest  running  for  twelve 
lliatbs.  He  claimea  a  participation  in  the 
■Mfitof  the  agreement  of  March  20,  1888, 
■M  in  the  security  of  the  $1,800, 000  of  stock, 
prared  for  an  order  for  the  issue  to  him 
"ecetver't  certificates  to  the  amount  of 

m. 

le  petition  of  MePherson  was  referred  to 

iJtor»  iHio,  after  taking  testimony,  filed 

k  «90fft  titereon  on  August  29,  1884.    The 


report  was  in  favor  of  the  petitioner,  and 
exceptions  were  filed  to  it.  The  court  made 
an  order,  on  March  26,  1885,  which  stated 
the  appearance  of  the  Central  Trust  Com- 

Eany,  of  the  bondholders*  committee  of  the 
t.  Louis  Company,  of  MePherson,  and  of 
the  receiver,  and  overruled  the  exceptions  to 
the  report  and  confirmed  it,  and  directed, 
*^  the  parties  present  consenting,  *  that  the  re 
ceiver  issue  to  MePherson  receiver*s  certifi« 
cates  for  the  amount  of  his  notes,  and  made 
provisions  in  regard  to  those  certificates  sim- 
ilar to  the  provisions  contained  in  the  orders 
of  January  28,  1884,  and  March  4,  1884,  in 
respect  to  the  other  certificates. 

On  the  17th  of  June,  1884,  the  Central 
Trust  Company  filed  a  bill  in  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Indiana,  against  the  St.  Louis  Company, 
as  a  corporation  of  Indiana  and  Illinois,  r. 
corporation  of  the  same  name  created  by  the 
laws  of  Ohio,  Indiana,  and  Illinois,  the 
Frankfort  Company,  as  a  corporation  of  In- 
diana, Thomas  A.  Hendricks,  as  a  citizen  of 
Indiana,  and  Braman,  praying  for  the  fore- 
closure of  the  mortgages  on  tHe  line  of  rail- 
road, including  the  Tine  of  the  Frankfort 
Company.  There  were  various  answers  to 
this  bill,  and  on  the  12th  of  November,  1885, 
a  decree  was  made  in  the  suit  brought  by  the 
Central  Trust  Company,  and  in  another  suit 
which  had  been  consolidated  with  it,  brought 
by  Edward  F.  Leonard,  which  foreclosed  a 
mortgage  made  July  28,  1881,  bv  the  St. 
Louis  Company  of  Indiana  and  Illinois,  to 
the  Central  Trust  Company  and  Hendricks, 
on  its  road  from  Eokomo,  Indiana,  through 
Indiana  and  Illinois,  to  East  St.  Louis,  270 
miles  long,  and  securing  8,000  bonds  of 
$1,000  each.  The  decree  directed  the  sale  of 
the  property,  and  the  assignment  to  the  pur- 
chaser of  the  $1,800,000  of  the  stock  of  the 
Frankfort  Company.  It  appointed  two  spe- 
cial masters  to  make  the  sale,  and  directed 
the  execution  of  a  deed  to  the  purchaser  by 
them,  on  compliance  with  the  prescribed 
terms  of  sale.  It  directed  the  distribution 
of  the  proceeds  of  sale,  and  provided  for  the 
payment  of  **  court  and  receiver's  indebted- 
ness, "  prior  to  the  payment  of  anything  upon 
the  bonds  and  coupons  secured  by  the  mort-  1^*01 
gage  foreclosed.  It  directed  that  a  certified 
copy  of  the  decree  be  delivered  to  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
ern District  of  Illinois,  and  contained  this 
clause :  "  Leave  is  hereby  reserved  to  said 
trustees,  and  to  the  purchaser  or  purchasers 
at  the  foreclosure  sale  under  this  decree,  to 
appeal  from  any  order  or  final  decree  made 
by  the  court  directing  the  payment  of  claims 
as  prior  and  paramount  to  said  mortgage 
bonds  and  coupons. " 

On  the  21st  of  December,  1885,  an  order 
was  made  appointing  a  special  master  to  re- 
port upon  Claims  against  the  property.  On 
the  80th  of  December,  1885,  the  special  mas- 
ters appointed  to  sell  the  property  filed  their 
report  of  sale,  stating  that  they  had  sold  it 
on  that  day  to  Sylvester  H.  E[neeland,  for 
$901,000.  On  the  6th  of  February,  1886,  an 
order  was  made  conflrminff  the  sale  and  or. 
dering  the  delivery  of  a  deed  of  the  prop- 
erty on  the  performance  by  the  purchaser   f 
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the  terms  of  sale  specified  in  the  decree.  On 
the  10th  of  March,  1886,  an  order  was  made 
approying  the  form  of  the  deed  to  the  pur- 
chaser then  presented  to  the  court,  and  direct- 
ing the  deea  to  be  delivered  to  him.  On  the 
27th  of  Mart  h,  1886,  on  the  petition  of  Enee- 
land,  the  purchaser,  an  order  was  made  that 
the  clerk  of  the  court  assign  and  deliyer  to 
Kneeland  the  certificate  for  the  $1,800,000 
stock  of  the  Frankfort  Ck)mpany. 

On  the  25th  of  May,  1886,  an  order  was 
made  directing  the  special  master  appointed 
as  to  claims  to  report  to  the  court,  among 
other  things:  ''What  receiver's  certificates 
have  been  issued  by  said  receiver,  Craig ;  to 
whom  such  certificates  were  issued ;  for  what 
consideration  they  were  issued  ;  when  the  in- 
debtedness accrued  upon  which  they  are 
based ;  and  whether  any  of  said  certificates 
were  issued  for  a  greater  or  less  sum  than 
was  proper ;  and  wluit,  if  any,  of  said  certi- 
ficates should  be  contested,  giving  dates  and 
amounts  of  certificates." 

On  the  4th  of  April,  1887,  such  special 
master  filed  a  report  as  to  the  receiver's  cer- 
tificates. He  attached  to  his  report  an  exhib- 
it showing  what  certificates  had  been  issued, 
and  to  whom,  and  for  what  consideration, 
when  the  indebtedness  accrued  upon  which 
they  were  based,  and  who  then  held  them. 
This  exhibit  covered,  among  others,  the  cer- 
tificates so  issued  to  H.  S.  Hopkins  &  Co., 
Cochran  &  Brown,  W.  S.  Eapp  &  Co.,  the 
Iowa  Construction  Company,  Patrick  Dowl- 
ing,  Beeson  &  Hammond,  William  F. 
Richie,  and  Henry  McPherson.  The  master 
reported  that  he  liad  taken  testimony  offered 
for  the  purpose  of  showing  that  Uie  court 
which  authorized  the  certificates  had  been 
misled  as  to  the  amounts  justly  due  to  the 
parties  who  applied  for  them,  and  of  show- 
ing that  they  had  been  in  fact  issued  for  a 
greater  sum  than  was  proper:  but  that,  as 
the  parties  had  once  had  a  full  hearing  before 
the  court,  he  did  not  feel  that  the  testimony 
then  offered  was  sufficient  to  justify  open- 
ing the  decrees  as  to  the  amounts  allowed, 
and  he  therefore  found  that  the  certificates 
were  not  issued  for  a  greater  sum  than  was 
proper.  He  stated  that  he  construed  the  order 
of  reference  as  authorizing  him  to  report  all 
facts  necessary  to  enable  the  court  to  distrib- 
ute the  proceeds  of  sale  to  the  persons  who 
had  the  nrst  lien  and  claim  thereon.  He  then 
set  forth  the  proceedings  in  regard  to  the  is- 
suing of  the  certificates,  as  hereinbefore 
stated,  including  the  contents  of  the  petition 
of  the  receiver,  and  stated  that,  in  tne  pro- 
ceedings under  that  petition,  all  parties  in 
interest  were  duly  represented  and  fully 
heard,  the  first  mortgage  bondholders  being 
represented  by  their  trustee  as  fully  and  fairly 
as  such  trustee  was  bv  law  authorize  to 
represent  them  and  bina  them  by  its  action ; 
and  that,  after  full  hearing  and  consideration, 
the  court  made  the  decree  of  January  28, 
1884.  He  then  set  forth  the  proceedings  in 
regard  to  the  certificates  issued  to  Richie, 
and  stated  that  all  persons,  parties  to  the 
other  proceedings,  were  made  parties  to  the 
petition  of  Richie,  and  the  proceedings  on 
the  petition  of  McPhersion,  in  regard  to  which 
I'''  stated  that  there  were  appearances  by  all 
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parties  in  interest,  including  the  tnutee  te 
the  first  mortgage  bondholders.  He  fdxths 
stated  that  no  appeal  was  taken,  and  no  itfiew 
had  of  those  proceedings,  and  that  the  oertil- 
cates  had  passed  into  the  hands  of  their  praat 
holders  for  due  consideration,  withoNit  noUei 
of  any  proposed  contest,  and,  as  wascltiBwl, 
with  the  knowledge  of  the  chairman  U  tbi 
bondholders*  committee,  who  was  now  coo- 
testing  them.  He  further  suted  thtt  (bi 
representative  of  certain  of  the  first  moitmi 
bondholders  contended  that  such  prooeedufi 
were  not  binding  upon  them,  and  thit  tbcr 
ou^ht  to  be  allowed  to  contest  the  ootifictfa 
and  dispute  their  priority,  aHeging  tint  tbi 
court  did  not  have  before  it  all  the  facti  r- 
latin^  to  the  original  transactior.8 ;  thtttk 
additional  evidence  taken  before  him  ihomd 
that  the  creditors  had  no  lien  prior  to  Ae 
first  mortgage  bondholders ;  that  the  licB  of 
the  latter  upon  the  67  miles  of  road  vii 
prior  to  that  of  the  creditors ;  that  the  cliiai 
of  the  latter  were  nothing  more  than  nor- 
cured  construction  accounts :  that  the  traa 
agreement  of  March  20,  1888,  wu  vmk 
withoi.t  consideration  to  the  St.  Loaif  Cm- 
>any ;  that  its  recitals  were  false  sad  mk- 


ing ;  that  it  did  not  and  ooald  not  ^n 
to  the  creditors,  who  were  parties  to  it,  i^ 
lien  upon  the  stock  of  the  Frankfort  Cm- 
pany ;  and  that  the  court  was  not  Jiutified  b 
enforcing  it  He  further  stated  that  if  wb 
allegations  were  true,  the  oertificalei  oubi 
to  be  contested;  and  he  then  proceedadli 
state  the  material  facts  in  refennoe  to  mA 
of  the  eight  claims  referred  la 

Sylvester  H.  Kneeland  for  hinMelf  ni 
others,  holders  of  the  first  mortgage  boidiif 
the  St.  Louis  division  of  the  St  Loais  Od» 
pany,  filed  exceptions  to  the  report  d  At 
master.  On  the  16th  of  Septemte.  1881,  At 
court  heard  the  case  and  OTeimled  thi  c* 
ceptions  and  confirmed  the  report  neoritf 
of  the  court,  made  on  that  omy,  allowed  lO 
the  receiver's  certificates  mentioned  to  Ai 
report  and  the  schedule  attached  thento  m 
valid  and  just  claims  against  ths  8L  Urii 
division  of  the  road,  extending  flran  Kokoai 
Indiana,  to  East  St  Louis.  Illioolii  wd  m 
a  lien  therecm  prior  to  the  first  mortgueiil 
to  be  paid  from  the  proceeds  dainahm 
the  sale  of  that  diyision,  in  pnmiBDei  of  At 
decree  of  foreclosure.  It  adjudged  vhsM 
the  owners  and  holders  of  the  reotiffr*s€V- 
tificates  issued  to  H.  S.  Hopkias  4  0^. 
Cochran  A  Brown,  the  Iowa  OuusUiMlki 
Company,  Patrick  Dowling,  Beesoa  4  Hi» 
mond,  William  F.  Richie.  Henry  MAr 
son.  and  Kapp  A  Co.,  aiMl  aaiiHdaiHJ 
owners  and  holden :  C.  L.  Lues  4  Obi  v 
John  T.  Newton  for  $82,891.25:  a  L  U» 
&  Co. .  forjl7.874.78 ;  the  National  8Mi  W 
of  Mount  Pleasant,  Iowa,  tor  $SS,96iLli:  *i 
First  Nstional  Bank  of  Moiut  Pleesal 
Iowa,  for  $1,286.59:  the  National  8Mi  W 
of  Terre  Haute,  Indiana,  for  $e.9Sl«:  V 
W.  Whitney  &  Co.,  for  $1,699.70:  EK 
Bowers,  for  $1,386.59:  Emily  WorthtofMi 
for  $2,578.18 ;  T.  P.  M.  Roone.  for $l.sAtf. 
Hugh  Dougherty,  for  $2,578.18;  WUHiv 
J.  Craig,  for  $l,6ti9;  John  T.  Vnm 
for  $18,984.98;  aad  onknowB  owbbb  Ij^ 
$11,861.76 ;  the  aggregate  aaMNUt  dn^  « ■" 
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of  the  line  between  Eokomo  and  East  St. 
Louis,,  that  the  court  should  authorize  the 
issue  of  receiyer's  certificates  in  the  manner, 
for  the  purpose  and  on  the  conditions  after- 
wards set  forth  in  said  order.  It  was  ordered, 
therefore,  that  the  receiver  issue  and  deliver 
to  each  of  said  creditors  the  respective 
amounts  due  to  them  and  so  secured,  to  wit : 
H.  S.  Hopkins  &Oo.,  t80,475.18;  Ck)chran  <& 
Brown,  $20,061.66;  EappftCk).,  $1,781.98; 
the  Iowa  Construction  Company,  $88,750; 
Patrick  Dowlin^,  $8,875;  and  B^eson  A 
Hammond,  $tl,  626. 14.  This  did  not  include 
William  F.  Richie  or  W.  F.  Richie  &  Co. 
or  Henry  McPherson. 

The  order  directed  that  the  certificates 
should  bear  interest  at  6  per  cent  per  annum 
from  April  8,  1888,  and  should  bear  date  of 
their  issue  and  be  payable  on  or  before  one 
[498 J  jQg^f  thereafter ;  and  it  made  the  indebtedness 
evidenced  by  them  a  first  and  best  lien  on 
all  the  railroad  lying  between  Kokomo,  In- 
diana, and  East  St.  Louis.  Illinois.  The 
order  gave  the  form  of  the  certificates  to  be 
issued,  which  form  stated  that  the  certificate 
was  issued  in  settlement  of  the  indebtedness 
mentioned  in  the  order  of  the  court,  and  in 
a  like  order  made  by  the  Circuit  Court  of 
the  United  States  for  the  Southern  District 
of  Illinois,  and  was  a  first  and  best  lien  on 
all  the  line  of  the  railroad  company  lying 
between  Kokomo  and  East  St.  Ix)ui8.  *The 
order  further  directed  that  the  certificates 
should  not  be  delivered  until  the  parties  had 
all  of  them  canceled  all  mechanics*  liens 
claimed  by  them,  and  dismissed  all  pending 
actions  therefor,  and  surrendered  to  the  re- 
ceiver the  notes  of  the  company  held  bv  them, 
and  caused  the  American  Iamji  and  Trust 
Company  to  consent  in  writing  to  the  order, 
and  to  del  i ver  to  the  receiver  al  1  of  the  stock  so 
held  in  pledge.  The  order  reserved  for  con- 
sideration the  claim  of  W.  F.  Richie  &  Co. 

On  the  4th  of  March,  1884,  the  court  made 
an  order  on  the  intervening  petition  of 
Richie,  allowing  his  claim  at  $12,921.28, 
.with  interest  at  6  per  cent  per  annum  from 
July  20,  1888,  and  directing  the  receiver  to 
issue  and  deliver  to  him  receiver's  certificates 
for  the  amount  due  him ;  and  the  order  con- 
tained further  provisions  like  those  found  is 
the  order  of  January  28,  1884. 

On  the  16th  of  April,  1884,  Henry' Mc- 
Pherson filed  his  intervening  petition,  stat- 
ins that  he  was  a  contractor  under  a  contract 
with  the  Construction  Company  to  build  in 
Illinois  a  portion  of  the  road  of  the  St.  Louis 
Company;  that  he  completed  his  contract, 
and,  being  thus  a  creditor  of  the  Construc- 
tion Company,  brought  suit  to  enforce  hit 
lien,  which  amounted  to  $20,000,  and  re- 
ceived, on  January  29,  1888,  from  the  St. 
Louis  Company,  notes  for  that  amount,  all 
of  that  date,  the  longest  running  for  twelve 
months.  He  claimed  a  participation  in  the 
benefit  of  the  agreement  of  March  20,  1888. 
and  in  the  security  of  the  $1,800,000  of  stock, 
and  praved  for  an  order  for  the  issue  to  him 
of  receiver's  certificates  to  the  amount  of 
[409  j    $20,000. 

The  petition  of  McPherson  was  referred  to 
a  master,  who,  after  taking  testimony,  filed 
a  report  thereon  on  Aoguit  89,  1884.    The 
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report  vras  in  favor  of  the  petitioner,  and 
exceptions  were  filed  to  it.  The  court  made 
an  order,  on  March  26,  1885,  which  stated 
the  appearance  of  the  Central  Trust  Com- 
pany, of  the  bondholders'  committee  of  the 
St.  Louis  Company,  of  McPherson,  and  of 
the  receiver,  and  overruled  the  exceptions  to 
the  report  and  confirmed  it,  and  directed, 
''the  parties  present  consenting,*  that  the  re 
ceiver  issue  to  McPherson  receiver's  certifl' 
cates  for  the  amount  of  his  notes,  and  made 
provisions  in  regard  to  those  certificates  sim- 
ilar to  the  provisions  contained  in  the  orders 
of  January  28,  1884,  and  March  4,  1884,  in 
respect  to  the  other  certificates. 

On  the  17th  of  June,  1884,  the  Central 
Trust  Company  filed  a  bill  in  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Indiana,  against  the  St.  Louis  Company, 
as  a  corporation  of  Indiana  and  Illinois,  t 
corporation  of  the  same  name  created  by  the 
laws  of  Ohio,  Lidiana,  and  Illinois,  the 
Frankfort  Company,  as  a  corporation  of  In- 
diana, Thomas  A.  Hendricks,  as  a  citizen  of 
Indiana,  and  Braman,  praying  for  the  fore- 
closure of  the  mortgages  on  tlfe  line  of  rail- 
road, including  the  line  of  the  Frankfort 
Company.  There  were  various  answers  to 
this  Dill,  and  on  the  12th  of  November,  1885, 
a  decree  was  made  in  the  suit  brought  by  the 
Central  Trust  Company,  and  in  another  suit 
which  had  been  consolidated  with  it,  brought 
by  Edward  F.  Leonard,  which  foreclosed  a 
mortgage  made  Julv  28,  1881,  bv  the  St. 
Louis  Company  of  Indiana  and  Illinois,  to 
the  Central  Trust  Company  and  Hendricks, 
on  its  road  from  Kokomo,  Indiana,  through 
Indiana  and  Illinois,  to  East  St.  Louis,  2ri0 
miles  long,  and  securing  8,000  bonds  of 
$1,000  each.  The  decree  directed  the  sale  of 
the  property,  and  the  assignment  to  the  pur- 
chaser of  tne  $1,800,000  of  the  stock  of  the 
Frankfort  Company.  It  appointed  two  spe- 
cial masters  to  make  the  sale,  and  directed 
the  execution  of  a  deed  to  the  purchaser  by 
them,  on  compliance  with  the  prescribed 
terms  of  sale.  It  directed  the  distribution 
of  the  proceeds  of  sale,  and  provided  for  the 
payment  of  ''court  and  receiver's  indebted- 
ness, "  prior  to  the  payment  of  anything  upon 
the  bonds  and  coupons  secured  by  the  mort-  l^^^J 
gage  foreclosed.  It  directed  that  a  certified 
copy  of  the  decree  be  delivered  to  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
em  District  of  Hlinois,  and  contained  this 
clause:  "Leave  is  hereby  reserved  to  said 
trustees,  and  to  the  purchaser  or  purchasers 
at  the  foreclosure  sale  under  this  decree,  to 
appeal  from  any  order  or  final  decree  made 
by  the  court  directing  the  payment  of  claims 
as  prior  and  paramount  to  said  mortgage 
bonds  and  coupons." 

On  the  21st  of  December,  1885,  an  order 
was  made  appointing  a  special  master  to  re- 
port upon  claims  against  the  property.  On 
the  80th  of  December,  1885,  the  special  mas- 
ters appointed  to  sell  the  property  filed  their 
report  of  sale,  stating  that  they  had  sold  it 
on  that  day  to  Sylvester  H.  BCneeland,  for 
$901,000.  On  the  5th  of  February,  1888.  an 
order  was  made  conflrminff  the  sale  and  or. 
dering  the  delivery  of  a  aeed  of  the  prop- 
erty on  the  performance  1^  the  purchaser   f 
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The  fifth  paragraph  of  the  foreclosure  bill 
filed  by  the  Central  Trust  Ck>mpan7  sets  forth 
the  facts  connected  with  the  construction  of 
the  road  of  the  Frankfort  Company,  and  avers 
that  it  was  built  by  the  Construction  Com- 
pany under  a  contract  between  it  and  the 
Frankfort  Company,  under  which  the  former 
was  to  receiye  all  the  stock  of  the  latter,  ex- 
cept $^,000,  and  $10,000  per  mile  in  mort- 
g&f^e  bonds  and  all  local  aid ;  and  that  the 
onstruction  Company  did  receive  $1,800,000 
of  the  stock,  end  afterwards  held  the  stock 
to  secure  the  amounts  due  to  its  sub-contract- 
ors. The  bill  then  sets  out  the  trust  agree- 
ment of  March  20,  1888,  and  avers  that,  bv 
its  terms,  when  those  debts  should  be  paid, 
the  stock  was  to  become  the  property  of  the 
icn*7i  ^^'  Louis  Company.  It  then  recites  the  fail- 
*'*'•■'  ure  of  the  last  mentioned  company  to  pay 
those  debts,  and  avers  that  the  receiver  had 
issued  the  certificates,  under  the  order  of  the 
court,  as  a  paramount  lien  on  the  line  of  the 
road  fra  i  Kokomo  to  East  St.  Louis,  where- 
with to  pay  said  debts,  and  was  to  hold  the 
stock  subject  to  the  order  of  the  court,  if  it 
should  be  redeemed,  and  then  so  held  it. 
The  bill  further  claims  for  the  trustee  an 
equitable  lien  on  the  67  miles  of  the  road 
of  the  Frankfort  Company.  The  final  de- 
cree of  foreclosure  of  November  12,  1885,  re- 
cites tlie  facts  substantially  as  set  out  in  the 
bill,  and  states  that,  with  the  consent  of  the 
Frankfort  Company,  the  road  of  that  com- 
pany was  built  wiu  money  derived  from  the 
sale  of  the  bonds  issued  by  the  St.  Lnuis 
Company ;  and  that,  for  that  reason,  and  be- 
cause the  receiver's  certificates  had  been  is- 
sued to  the  sub- contractors  as  a  firat  lien  on 
the  road  from  Eokcmo  to  East  St.  Louis,  and 
the  court  bad  come  into  possession  of  the 
$1,800,000  of  stock  which  the  sub-contractora 
had  held  in  pledge  as  security,  the  firat  mort- 

§age  bondholdera  had  in  equity  a  lien  on 
le  road  of  the  Frankfort  Company ;  and  it 
therefore  directed  that,  on  the  sale  of  the 
road,  that  stock  should  be  turned  over  to  the 
purchaser  of  the  line.         7) 

The  creditore  were  induced  by  the  inter- 
vention .of  the  court  and  the  action  of  tlie 
bondholders,  acting  through  the  trustees,  to 
release  their  mechanics'  liens  and  surrender 
the  $1,800,000  of  stock  held  by  them  as  se- 
curity, and  which  they  were  about  to  sell ; 
and  the  bondholdera  procured  from  the  court 
a  decree  giving  them  an  equitable  Hen  on 
that  part  of  the  line  which  was  represented 
by  the  stock,  to  make  good  their  title  there- 
to; and  the  court  directed  the  stock  to  be 
transferred  to  the  purchaser.  Now  Uie  bond- 
holders, who  became  the  purchasera  of  the 
road,  ask  to  have  the  lien  of  the  holden  of 
the  receiver's  certificates  set  aside.  This  de- 
mand is  entirely  devoid  of  equity. 
[606]  The  interposition  of  the  court  in  issuing 
the  receiver's  certificates  was  eminently 
proper.  Where  such  certificates  are  issued, 
and  the  court,  as  in  this  case,  impresses  upon 
them  a  preferential  lien,  good  faith  requires 
that  its  promise  should  be  redeemed,  unless, 
perhaps,  it  be  shown  that  the  issue  of  the 
certificates  was  actually  fhiudulent.  The 
propriety  of  the  issue  of  certificates,  in  a 
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case  like  the  present,  has  been  ■ustained  r- 
peatedly  by  this  court,  by  circuit  eoanicl 
the  United  States,  and  by  coortsctf  tbeStaio. 
Jerome  v.  MeOarter,  94  U.  &  784  [24:  IN] 
WaUaee  v.  Loamie,  07  U.  &  146  p4: 
MtUenberoer  v.  Loffanmrt,  O.SS.W,K 
106  U.  8.  286  [27:  117]  ;  BymAaai  Y.BmL^ 
111  U.  8.  77B  [28:  (W61 ;  Smuiedg  t.  a 
I\iid  dt  P.  B.  (h,2  Din.  448;  AMtai  ?. 
Alabama  d  0,  R  (h.  2  Wooda,  00$;  BaU 
cf  MarUreal  t.  Ghieoffo,  0.  S  W.  R  (k  m 
Iowa,  618;  Cbe  v.  yew  Jermif  MMni R  (k 
27  N.  J.  Eq.  87 ;  Hoover  v.  MaiOdair  A  Q, 
Z.  jS.  Cb.  20  N.  J.  Eq.  4 ;  Me^  ▼.  JUUiCm. 
58  Ala.  287. 

In  the  present  case,  the  crediton  had  li 
their  hancu,  as  a  pledge  tor  their  debli,  rtock 
representing  67  miles  of  road,  and  thit  raid 
was  a  link  necessary  in  the  ooatinaoai  list 
of  road.  The  bondholders*  had  no  ]tp\ 
mortgage  thereon,  but  only  an  equitable  lica 
The  bondholders,  who  now  object  to  tbe  prior- 
ity of  the  receiver*8  certificates,  were  putici 
to  the  suit  in  which  the  decree  was  rmdcRd 
by  their  trustees  and  committee.  No  tppci) 
was  taken  from  that  decree,  nor  were  air 
steps  taken  to  set  it  aside.  On  tbe  oobrvt. 
the  bondholdera  purchased  the  road  and  l^ 
organized  the  company,  and  now  hold  tbe 
road  under  that  decree.  The  sale  of  tbe  itod 
to  satisfy  the  debts  of  the  crediton  wonU 
have  carried  with  it  the  title  to  the  nnd.  od 
put  in  Jeopardv  the  continuity  of  the  11m. 
It  was  especially  proper  for  tbe  coort  toorder 
the  certificates  to  be  issued,  when  thspsrtia 
in  interest  consented.  Tbe  eqoity  of  tk 
creditore  to  whom  the  certificates  were  ImmA 
especially  as  they  had  the  legal  title  to  tti 
$1.800, OOOof  stock,  was  ashighsstheeqihr 
of  the  bondholders,  who  had  no  letal  isort- 
gage  un  the  road  of  the  Frankfort  Campui!, 
and  whose  equitable  right  to  a  lioa  os  ik 
67  miles  of  that  road  arose  only  out  of  ik 
fact  that  the  road  had  been  bnilt^  is  put  j 
least,  with  money  arisinc  from  the  alt  ■ 
some  of  the  bonds  issued  1^  ths  8L  Larii 
Company. 

The  consent  of  the  tnwtass  to  the  bw 
of  the  certificates  bound  eyery  ImdhsMg. 
There  is  nothing  to  show  that  the  trMM 
acted  corruptly  or  fhtndnlenUy.  Usdcr  iH 
the  circumstances  of  the  case,  ths  bosdhoU- 
ere  are  precluded  ftrom  claiming  prioritr  ovtf 
the  receiver's  certificates,  whiu  won  MwJ 
for  the  purpose  of  preserying  tlw  mortgnw 
properU^. 

In  mi<m  IHH  Cb.  w.  RMneie  JMmd  I 
Oo.  117  U.  8.  484,  461  [80:  061,  On].  ttH 
court  mid :  "As  to  reoeiyer's  csrtiBslw  ^ 
sued,  with  the  sanction  61  the  Qovt  ''^^ 
trustees  become  parties,  the  poidiiseiiHi 
holders  should  be  scoordad  inch  rigUi  a 
by  the  settled  principles  of  equity,  sit  i^ 
corded  to  those  who  deal  with  JndidBl  tt^ 
bunals  having  Jurisdiction  in  Uie  pisali* 
See  also  MUtenbetger  v.  Legammmi  C  AA 
jS.  Ob.  106  a.  &  086  rof :  llTl :  ^^^ 
Railroad  Securities,  ^  6»,  MO:  Bmi^tm 
y.  AUoi,  101  111.  400,  400. 

The  appellant  and  those  whom  ho  Nfit' 
sents  are  clearly  estopped  tram  sattiif  W 
any  daim  agafnst  tne  prioiitf  of  thi » 
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ceiver'i  oertlficatet.    Sitann  ▼.  Fabyan,  110 
r  8.  «K)  [28:  202]  ;  2Pom.  £q.  Jar.  ${(804, 

800. 

I'he  oertlflcatet  are  all  of  them  payable  to 
bearer.  No  ooe  of  them  Is  now  held  by  the 
ori^iDAl  parties,  but  they  hare  all  passed 
loto  tbe  hands  of  third  persons  for  a  yalua- 
ble  consideration.  Those  persons  had  a  right 
to  rely  on  the  promise  of  tne  court  as  to  their 
priority,  plainly  borne  on  their  face,  when 
the  consent  of  the  trustees,  and  thus  of  the 
bondholders,  was  given  to  their  issue. 

Tfts  order  is  qffiirmed,  $cith  eotti,  as  to  all 
the  appellees  except  the  First  National  Bank 
of  Mount  Pleasant,  Iowa,  W.  W.  Whitney 
A  Co.,  H.  E.  Bowers,  Emily  Worthington, 
T.  P.  H.  Roome,  Hugh  i>ougherty,  and 
William  J.  Craig,  and  as  to  them  the  appeal 
is  dismissed  for  want  of  Jurisdiction. 

Mr.  Justice  Chmj  was  not  present  at  the 
argument  and  took  no  part  in  the  decision. 


MICHABL  8EITZ,  Ptf.  in  Err.. 

e. 

THE  BREWERS'  REFRIQERATINO 
MACHINE   COMPANY.. 

(See  8.  a  Beportar'to  ed.  810-MU 

(hat  agrtsment  a$  U  writUn  toittraei,  wksn 
map  b$  pro9ed-~^ohen  written  ctnUraei  mhi- 
nat  be  varied  h$  pard  eeidenes-^  aua/ranty 
mnnei  be  prated  iy  parol  oeidenee  where  there 
i§  a  written  eontraet — eontraet  whiek  am- 
hraeee  the  whole  ev^eet-meUter—wken  a  «0or> 
mnty  will  not  be  impUed—WHrantf  cannot 
he  impuied-~whan  damagee  eannot  he  proved. 

1.  Tbe  wdstence  of  a  separate  ocal  agreement  as 
to  aox  matter  oo  whtcb  a  wiitteo  oootnust  Is 
silent  and  which  ISDOtlnooDsisteotwIttaltstenns, 
ma/  be  proveo  bj  parol.  If  tinder  tba  ctroum- 
staooesofthepartkmlarcasett  mayproperlj  be 
tnterred  that  tbe  parties  did  not  tntend  the  wrlt> 
teo  papertobeaoomplete  and  final  statement  of 
the  whole  of  the  transaction  between  them;  t>ot 
each  an  agreement  most  not  only  he  coUatrral, 
hut  must  relate  to  a  sabject  distinct  from  that  to 
which  the  written  contract  applies^ 

8L  When  the  written  contract  Itaelfnpon  Us  face 
n  couched  In  each  terms  as  import  a  complete 
legal  obUfatlon  without  any  uncertalntgr  as  to 
the  object  or  extent  of  tbe  engacement,  tt  Is  con* 
dastrelj  preramed  that  the  whole  eogagemeot 
9t  the  partlea,  and  the  extent  and  manner  of 
their  undertaking,  was  reduced  to  writing; 

&  Where  there  is  no  pretense  of  anj  fraud,  accident* 
or  mlstakOt  and  the  written  contract  isinallre> 
ipects  nnamtrfguoosand  definite  as  to  the  machine 
sold  to  dafendant,  and  it  was  deUrered,  a  ooUat> 
eral  guaranty  as  to  the  masklne  cannot  be  proved 
byparoL 


L   WhMher  the  written  contnust  fttOy  axpressir 
the  terms  of  the  agreement  is  a  quesdon  for  the 
court,  snd  wliere  i^  is  complete  and  perfect  on  it 
face,  without  ambiguity,  and  embraotaig  the 
whole  subject-matter,  tt  cannot  he  held  tobe  le» 
comprebensiTe  than  it  is;  mere  sUeooe  does  not- 
open  the  door  to  parol  CTideiicei 

flw  Where  a  known,  described,  anddeilnlteartlole  is 
ordered  of  a  manufacturer,  although  it  Is  stated 
by  the  purchaser  to  be  required  for  a  particular 
purpose,  still*  If  the  known,  described,  and  defl- 
ntte  thing  he  actually  supplied,  there  Is  no  war- 
ranty that  tt  shall  answer  <tie  particular  purpose- 
intended  by  the  buyer. 

6L  Where  the  machine  purchased  was  specMcaUy 
designated  In  the  contract,  and  the  machine  so 
designated  was  delirered,  put  up,  and  put  in 
operation,  the  only  impUcatloo  in  regard  to  tt  is» 
that  It  win  perform  the  work  the  described  ma- 
chine was  made  to  do;  where  there  was  no  actua> 
warranty,  none  can  he  imputed. 

T.  Where  antecedent  representations  as  to  the 
power  of  a  machlnesold  were  no  more  than  ex- 
pressions of  opinion,  and  defendant  demanded, 
after  the  contract  was  executed,  a  written  guar- 
anty as  to  the  machine,  and  acquiesced  in  the 
plaintiff^  refusal  to  glTC  the  guaranty,  and 
ordered  plalntiir  to  go  on  with  the  work,  defend- 
ant cannot  recoup  damages  for  the  failure  of  the 
machine  to  come  up  to  such  guaranty. 

fNa  61.f 

ArgMsd  Oct.  i9, 28$L       Decided  Nov.  P,  2891. 

r\  ERROR  to  tbe  Clrcoit  Court  of  tbe  United 
SUtes  for  tbe  Esstem  District  of  New  York» 
to  review  s  Judgment  in  favor  of  tbe  Brewers^ 
Refrigerating  Machine  Company  plaintiif,  for 
tbe  price  of  a  refrigerating  macnJne  sold  to 
defendant.    Affirmed. 

Stotemeot  by  Mr.  Ohitf  Jutiiice  Fnllert 

This  was  an  action  brought  by  the  Brewers' 
Refrigerating  Machine  Company  against 
Michael  Beitz  upon  tbe  following  contract: 

"This  agreement,  made  this  llth  day  of 
January,  A.  D.  1879,  between  the  Brewers* 
Refrigerating  Machine  Company  of  Alexan- 
dria, va.,  party  of  the  first  part,  and  Michael 
Seitx,  of  Brooklyn,  N.  7.,  party  of  the  sec- 
ond^art  witnesseth : 

"That  the  party  of  the  first  part  hereby 
agrees  aiKl  contracts  to  supply  tne  party  of 
the  second  part  with  a  No.  2  siie  refrigerat- 
ing machine,  as  constructed  by  the  said  partr 
of  the  first  part,  by  the  15th  day  of  March 
next,  or  as  soon  thereafter  as  possible,  the 
machine  to  be  delivered  at  the  depot  or  wharf 
in  Philadelphia,  Penn.,  aiKl  to  be  put  up 
and  put  in  operation  in  the  brewery  of  the 
said  party  of  the  second  part  at  858-264 
Maujer  Street,  at  Brooklyn,  S.  D.,  N.  T.. 
under  the  snperintendenoe  of  a  competent 
man  fumishea  by  the  said  party  of  this  first 
part. 


yx^nm.—AM  to  oraJLmAmee  em apptieaiiU  towrUtem 
eontmctt,  see  noU  to  Bradley  ▼.  WwOilngton,  A.  4 
Q.  Steam  PacketOo.  Kkll 

A»topimii§etdonmcfpreviomnegetilaUim9:whem 
mdmUettie  to  ogedt  a  tprtttsn  ecnlraeC,  see  noU  to 
UmoB  M nt.  U  Ins.  on.  ▼.  Howry,  tWi. 

^sto  eotu0trwtt/Um  of  tsNCtsu  eontrastnf  how  /sr 
m  qiteotkm  for  the  conrf.  see  nofs  so  Ward  ▼•  Untied 


-tiCu  soalrucrfi;  IMr 
see  note  to  BsU  ▼• 
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Am  Is  how  for  frwtd  or  degsA  oomtderaltom  «fB 
090id  sowlrtirt,  see  note  to  Aimstiong  ▼. 


.^loeofitfCMli/tor/Wtursd4fesrg  of  \ 
opHont;  wogST  oonlroeli,  see  note  to  Irwin  ▼.  WUtlar, 
m^Xi  Bay,  Oontractnal  UBSltadona.p.«slsif. 
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nnd  sf  Us  c#eira  see  imIs  to  Mscihsnlos  Bank  af 
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"The  (Mfftj  of  the  aecond  part  agrees  and 
oontracta  to  pay  to  the  said  party  of  the  first 
part  for  said  inachiiie  the  sum  of  nine  thous- 
and four  hundred  and  fifty  dollars  ($9,450.00) 
in  manner  as  follows,  namely :  Four  thous- 
and seven  hundred  and  twenty-five  dollars 
($4,735.00)  on  the  day  when  the  machine  is 
put  in  operation  at  the  brewery  of  the  said 
party  of  the  second  part,  and  the  balance  of 
four  thousand  seven  hundred  and  twenty-five 
dollars  ($4,725)  in  three  equal  installments— 
that  ii  to  say,  one  thousand  five  hundred  and 
seventy-five  dollars  ($1; 575. 00)  for  each  in- 
atallment,  payable  respectively  in  one  (1), 
two  (2),  and  three  (8)  months  after  the  day 
when  the  machine  ii  put  in  operation  at  the 
brewery  of  the  said  party  of  the  second  part, 
for  which  installments  the  said  party  of  the 
second  part  agrees  and  contracts  to  give  his 
notes  on  the  day  last  mentioned." 

The  complaint,  after  setting  forth  the  eze- 
eution  of  the  contract  on  the  Uth  of  January, 
A.  D.  1879.  alleged  compliance  therewith  in 
every  respect  by  the  plaintiff,  and  breach  of 
the  promise  to  pay  the  purchase  price. 

The  defendant  stated  in  hit  answer,  among 
other  things,  **that  the  machine  placed  in 
defendant's  brewery  was  worthless  and  in- 
capable of  operating  to  produce  the  results 
represented  by  plaintiff  to  this  defendant  as 
an  inducement  to  enter  into  the  aforesaid 
agreement;  that  said  machine  has  not  been 
accepted  by  this  defendant  nor  operated  or 
attempted  to  be  operated  by  defendant,  his 
agents,  employes,  nor  any  other  person  act- 
ing by  or  under  his  authority,  and  did  not 
pass  out  of  the  control  of  the  plaintiff,  nor 
has  the  said  nuichine  been  used  by  him  in 
his  said  brewery,  because  said  machine  was 
worthless  and  incapable  of  serving  any  use- 
ful purpose  therein."  And  defendant  also 
averred,  by  way  of  counter-claim,  that  he 
has  sustained  damages  by  reason  of  false  and 
fraudulent  representations  by  plaintiff  as  to 
what  the  machine  would  accomplish,  in 
leliance  upon  which  he  had  permitted  his 
brewery  to  be  subjected  to  the  action  of  said 
machine,  and  suffered  loss  aocordingly. 

Upon  the  trial  before  the  circuit  Judge  and 
a  Jury,  plaintiff  proved  that  a  iHo.  3  size 
remgerating  machine,  as  constructed  by  the 
Brewers'  Refrigerating  Machine  Company, 
was  supplied  defendant  and  put  up  and  put 
in  operation  in  his  brewery,  by  it,  in  accord- 
ance with  the  terms  of  the  contract.  ^ 

Defendant  thereupon  asked  to  ameijd  his 
answer,  **to  set  up  that  defendant  entered 
into  that  contract  by  reason  of  fraudulent 
representations  on  the  part  of  this  company." 
The  amendment  was  allowed,  and  was  in 
aubstance  that  plaintiff  represented  that  the 
machine  was  capable  of  cooling  certain  rooms 
in  the  brewery  which  had  been  examined 
by  plaintiff,  but  the  machine,  when  set  up 
and  operated,  was  not  so  capable,  and  failed 
to  perform  the  work  for  which,  upon  the 
representations  of  the  plaintiff,  the  machine 
had  been  contracted  for  by  defendant;  that 
defendant  contracted  to  purchase  the  machine 
upon  the  guarantee  by  plaintiff  to  defendant 
that  it  would  cool  certain  rooms,  and  it  was 
upon  that  gtiarantee  alone  that  defendant 
r»-*^rcd  into  the  contract ;  that  defendant  en- 
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tered  into  the  contract  upon  the  repi 
tions  of  the  plaintiff  to  the  effect  thmt  Um 
No.  2  machine  referred  to  in  the  coutrmct  aet 
forth  in  the  complaint  would  cool  and  was 
capable  of  cooling  a  space  of  150,000  cable 
feet  of   air  continuously  to  a   tempermtoi^ 
sufficiently  low  for  the  purpose  o^   brewing 
or  manufacturing  beer  in  the  dofeodmni'a 
brewery  or  premises,  that  is  tc  say,   to  a 
temperature    in    the    neighborhood    of     40* 
Fahrenheit ;  and  that  the  plaintiff  knew  at 
and  before  the  time  when  the  contract  was 
made  that  the  reprer citations  made  to  tbe 
defendant  were   false  and   unfounded,    and 
knew  that  the  said  No'.  2  machine  was  not 
capable  of  performing  the  work  which  plain- 
tiff represented  it  as  beins  capable  of  per- 
forming, and  knew  that  the  machine  would 
be  worthless  to  the  defendant  for  the  par- 
poses  for  which  defendant  oontravced  for  it 
and  intended  to  use  it. 

Evidence  on  defendant's  behalf  was  tben 
admitted  tending  to  show  that  prior  to  the 
execution  of  the  contract,  plaintiff's  agents 
had  represented  that  the  mschine  would  oool 
150,000  cubic  feet  to  40*  Fahrenheit;   thmt 
defendant  had  been  cooling  his  brewery  with 
ice  and  wished  the  machine  to  cool  the  rooms 
to  about  the  same  extent;  and  that  the  ma- 
chine did  not  cool  the  rooms  as  desired.     On 
cross-examination  of  the  defendant*s  agen(» 
it  appeared  that  on  January  18,  1879,  he  wrote 
to  the  secretary  of  the  refrigerating  oompaoj  : 
**In  speaking  to  Mr.  M.  Beiu  to-day  he  said 
that  your  agreement  was  very  unsatisfactory 
to  him ;  in  fact,  that  before  he  would  get  tlis 
machine  that  he  wanted  a  written  guarantee 
from  you  that  you  would  cool  his  building, 
which  you  have  seen,  to  Si  R.  and  keep  it  at 
that  all  the  time;  otherwise  ho  would  not 
have  the  machine,  as  he  would  have  no  use  for 
it,  as  he  would  have  to  put  himself  to  great 
expense  and  great  risk  at  the  same  time.  *    To 
which  plaintiff  responded,  January  20:    *I 
regret  to  hear  that  Mr.  Seitz  feels  diasatls- 
faction  with  the  contract  made  with  hina. 
The  guarantee  he  now  asks  for  in  addition  it 
would  not  be  proper  for  us  to  give,  as  Mr. 
Seitz  himself  will  see  on  further  reflection, 
we  think.      The  nuiintenanoe  of  a  certain 
temperature  in  his  rooms  is  not  solely  da- 
pendent  upon  oar  machines;  in  fact,  tbera 
are  a  great  many  other  things  entireW  beyond 
the  control  of  the  machine  which  influenoe 
this  temperature.    The  mode  of  working  the 
rooms,  the  water  used  for  washing,  the  fer- 
mentation, and  many  other  things  might  be 
mentioned  in  this  connection  as  matters  which 
we  cannot  control,  and  whidi  nevertbelesa 
are  most   important  considerations  in  ths 
maintenance  of  a  given  temperature.     We 
are  confident  from  the  experience  with  tbe 
Portner  nuichine  during  last  summer  and  fall 
that  the  machine  sold  to  Mr.  Seita  will  not 
only  give  him  the  desired  low  temperatore, 
but  will,  in  addition,  give  him  what  ha 
never  before  had  in  the  wanner  months* 
namely,  pure  and  dry  air.    The  machine  we 
are  building  for  him  is  in  many  respects 
far  superior  (aside  from  size)  to  the  PortDcr 
machine,  and  when  he  has  had  it  a  year  we 
believe  he  would  not  part  with  it  lor  any 
money  if  he  could  not  replace  it    That  we 
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mutt  decline  to  guarantee  what  Mr.  Belts 
aska  for  is  aimply  for  the  reasons  stated. 
There  are  too  many  side  considerations  en- 
tirely beyond  the  control  of  the  machines. 
We  would  add  that  we  have  not  in  any  in- 
stance been  asked  for  sudi  a  cuanntee  as  a 
condition  of  sale,  but  that  all  the  parties  to 
whom  we  have  sold  bought  on  our  representa- 
tions and  what  they  have  seen  and  neard  of 
the  working  of  the  rortner  machine.* 

On  January  81.  1879,  defend«nt*j  agent 
telemphed  plaintiff :  ^  W 11 1  you  defend  any 
infrtngement  suits  against  Mr.  Beits  for  us- 
ing your  Dmchinet*  and  on  January  88,  1879, 
wrote:  "The  machine  sold  to  Mr.  M.  Beitz 
is  all  right^  and  can  be  sent  at  any  time  that 
it  is  ready.  ^  On  the  16th  of  March,  he  again 
wrote  plaintiff:  ''Mr.  BeiU  would  like  to 
bare  yoa  to  oommenoe  av  .^loe  putting  up 
liis  machine.* 

The  defendant  haTlnj^  rested,  the  court, 
OD  motion,  directed  a  yeraict  for  the  plaintiff 
for  the  amount  claimed. 

The  circuit  iudge  remarked  to  the  jury 
that  the  only  defense  worthy  of  consideration 
was  that  the  machine  was  sold  to  the  defend- 
ant under  fraudulent  representations  by  the 
plaintiff's  agents,  but  that  there  was  no  evi- 
dence of  fraud  whatever  In  the  case ;  that 
there  was  evidence  to  show  that  the  machine 
did  not  work  satisfactorily,  and  the  Jury 
were  doubtless  authorized  to  infer  that  it  did 
not  have  the  capacity  of  cooling  100,000  cubic 
fvet  to  the  degree  stated,  but  that  there  was 
m  written  contract  in  the  case,  which  con- 
tained no  warranty,  and,  consequently,  if 
the  machine  did  not  fulfill  the  expectations 
of  the  defendant, or  if  It  did  not  fulfill  verbal 
representations  made  at  the  time  the  contract 
was  entered  into,  nevertheless  defendant  had 
DO  defense ;  that  there  was  no  evidence  that 
false  or  fraudulent  representations  had  been 
made ;  that  the  machine  had  been  built  and 
put  up  pursuant  to  the -written  contract ;  and 
that  the  defendant  could  not  be  permitted, 
upon  the  general  theory  that  the  machine  was 
not  a  satiuactory  article,  to  defeat  the  plain- 
tiff from  recovery. 

The  verdict  having  been  rendered  as  di« 
rected,  and  Judgment  entered  thereon,  the 
cause  was  brought  here  on  writ  of  error. 

Mr,  B0«k  C«wMi«  for  plaintiff  In  errer: 
The  written  contract  did  not  preclude  the 

proof  of  a  parol  guaranty,  collateral  to  the 

■Bain  oon  tract. 
BaHertMOi  v.  A^rof,  8  Hill,  171:  Johmmn  t. 

Opmnheim,  66  N.  Y.  898;  Chopin  v.  Iktmn^ 

78  N.  Y.  74;   EighmU  v.  Ta^.  96  N.  Y. 


TLere  was  an  implied  warranty,  that  this 
machine  should  be  reasonably  fit  to  accomplish 
the  purpose  for  which  it  was  sold. 

Beoi.  Sales,  ^  988,  and  noU;  Brown  v.  Bdmnff- 
itm.  8  Man.  &  Q.  879;  Jonm  v.  Brii^i,  6  Ang. 
688:  Van  Wyek  v.  ^Um,  69  N.  Y.  61;  QauU^r  v. 
Dauclam  Mta,  Co.  18  Hun,  614;  Ho$y,  Sanborn, 
SI  N.  Y.  658;  Wmam  AnMfn  Wood  Mow,  i 
Reap.  Co.  ▼.  Thaper,  60  Hun,  616;  Oapiord 
Mjji.  Co,  ▼.  Alien,  68  N.  Y.  616. 

Error  in  pleadings  must  now  be  fatal  to  the 
action  orddsnse,  or  they  wiU  bs  disregarded, 
or  cared  bj  amendments. 

Ill  C.H. 


WoodT.Wood,29Bih.dC»iOaUinY.Qunter. 
11  K.  Y.  868:  HaU  v.  Oould,  18  N.  Y.  187; 
ZaMikU  y.  Smith,  18  N.  Y.  880. 

Where  the  court,  against  the  opposition  of 
one  of  the  parties,  directs  a  verdict  upon  all  the 
facts  in  the  esse,  an  exception  to  the  direction 
is  all  that  is  required. 

Sions  V.  Fhwer,  47  N.  Y.  666;  Train  v.  Bol- 
land  Purehaoe  Ino.Co.  68  N.  Y.  698. 

Mr,  Jolm  H.  V.  Asniold*  for  defendant  is 
error: 

A  statement  in  order  to  amount  in  law  to  a 
representation,  must  be  made  In  regard  to  some 
existing  fact,  not  In  rrgard  to  something  that 
will  or  may  happen  in  the  future. 

A  statement  as  to  what  the  mschlne  would 
do  in  the  future  was  simply  a  matter  of  opin- 
ion. 

Saumor  v.  Friekoii,  86  U.  8.  19  Wall  146 
(88:106);  Cordon  v.  BuUer,  106  U.  &  658  (86: 
1166). 

The  fkct  that  an  opinion  giwn  turns  out  to  be 
an  erroneous  one  is  no  evidence  of  any  intent  to 
perpetrate  a  fratid. 

Lard  v.  Qoddard,  6417.  8.  18  How.  198  (14: 
111);  Cbertandor  v.  Spim,  46  N.  Y.  176;  Meyer 
V.  Amidon,  46  N.  Y.  169;  BaH  v.  Firsi  Nat, 
Bank  of  Aohland.  101 U.  8.  98  (86:794). 

To  moorporate  a  representation  into  the 
written  contract  would  change  and  vary  that 
contract,  and  parol  evidence  should  not  be 
admitted. 

Chandlery.  Thompoon,  80  Fed.  Rep.  8a 

The  acts  on  the  part  of  plaintiff  in  error 
estop  him  from  insistinff  upon  the  performance 
of  the  allesed  additioniQ  agreement. 

Cgil'ie  v.  JTiukt  2im.  Cb.  63  U.  &  88  How. 
890.  891  06:868,  868);  Dpion  ▼.  Tribikoek,  91 
U.  8.  46  (88:808). 

The  contract  upon  which  this  action  is 
founded  purports  on  its  face  to  be  a  complete 
one,  and  this  alleged  parol  agreement  cannot^ 
therefore,  be  tito^ponied  into  or  made  a  part 
of  it. 

BighmU  v.  Taplar^  98  N.  Y.  888;  Mapor  ▼. 
Dean.  6  L.  R.  A.  640, 116  N.  Y.  660;  Setden  t. 
JfMre.  61  U.  a  90  How.  606  (16:976);  Witiard 
V.  Taploo,  76  U.  8. 8  Wall.  667  (19:601);  Swain 
V.  Smmono,  76  U.  a  9  Wall  864  (19:664):  For- 
jyOs  ▼.  Kimbaa,  91  U.  a  891  (28:868);  Union 
MmL  L.  In%,  Co,  ▼.  Mmtrp,  96  U.  a  644  (84: 
674);  BaM  ▼.  FMi  Nai,  Bank  ef  AMand,  101 
U.S.  98(26:794). 

Plaintiff  in  error  cannot  use  this  all<tged  claim 
of  fraud  as  an  offset  against  what  be  admits  Is 
due  upon  his  written  contract 

Addison,  Cont.  (8th  ed.)  977. 

There  was  no  implied  undertaking  that  tha 
machine  would,  in  the  defendant's  nsnds  ans- 
wer the  purpose  for  which  be  wanted  it 

CiiphaniY.  JSdiZiy,  6Q.  B.888;  18 L.  J.  Q.  B. 
84;  ChanUr  v.  Bopkino,  4  Meesi  A  W.  899; 
IHfiirict  of  Columbia  ▼.  Ctephans,  110  U.  a  818 
(88:188). 

In  an  absolute  sale  with  a  warranty,  the  title 
passes  immedistely  upon  the  execution  of  the 
contract  and  in  a  conditional  sale,  not  ontfl 
the  performance  of  the  conditions. 

Grapr.  Central  B,  Co,  11  Hun.  70  Moon 
y.  Goodwin,  48  Hun,  684;  Wood  Boaper  d 
Mow.  Maek.  Co,  t.  Smitk,  60  Midi.  666;  ife- 
Cmrrtn  v.  MeNuUp^lC^j,  189;  Browne.  Fbo^ 
Ur,  118  Mass.  186;  Goodriek  v.  Vam  NortwiA. 
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43  HI.  445;  EaHman  t.  Blackburn,  7  Pitts. 
L.  J.  140. 

Afl  to  whether  thecoDtract  is  a  complete  one, 
Is  to  be  determined  from  an  inspectioD,  not 
from  the  oral  testimony  of  the  parties  as  to 
what  they  understood  it  was  to  be»  nor  from 
the  circumstances  under  which  it  was  made. 

MarylandY.  Baltimore  dt  0.  E.  Co.  Bd\J.  8. 
22Wall.  105(?2:718). 

An  action  or  defense  cannot  be  changed  from 
tort  to  one  ex  contractu. 

SalieburyY.  Eotoe,  87  N.  Y.  128;  DeOrawY, 
Elmore,  50  N.  Y.  1;  Neudeeker  v.  KoMberg,  81 
K.  Y.  296;  Southunck  v.  mret  Eat.  Bank  oj 
Eemphie,  84  N.  Y.  420;  TrueedeU  v.  Sarles,  6 
Cent  Rep.  879,  104  N.  Y.  164;  WHght  v. 
Lelafield,  25  N.  Y.  266;  BomeynY.  BiekUi.  11 
Cent.  Rep.  312, 108  N.  Y.  650;  Clark  y.  Poet, 
118  N.  Y.  17. 

There  was  no  counterclaim  or  defense,  and 
the  trial  judge  was  right  in  holding  that  there 
was  no  quesuon  to  be  submitted  to  the  Jury. 

Bogardue  y.  Eew  York  L,  Ine.  Co,  2  Cent. 
Rep.  150,  101 N.  Y.  828. 

Mr,  Chitf  Justice  Fuller-  delivered  the 
opinion  of  the  court: 

If  the  defense  were  solely  that  the  defend- 
ant was  induced  by  false  and  fraudulent  rep- 
resentations to  enter  into  the  contract  in  ques- 
tion, it  is  conceded  that  the  circuit  court 
did  not  err  in  directing  a  verdict  for  the 

f plaintiff,  as  there  was  no  evidence  of  fraud 
n  the  case.  It  is  earnestly  contended,  how- 
ever, that  under  the  answer  as  amended,  the 
defendant  was  entitled  to  avail  himself  of 
the  breach  of  an  alleged  contract  of  warranty 
or  guaranty  collateral  to  the  contract  of  pur- 
chase and  sale ;  or  of  an  implied  warranty 
that. the  machine  should  be  reasonably  fit  to 
acxx>mpli8h  a  certain  result.  Assuming  the 
•ufflciency  of  the  pleadings  to  enable  the 
questions  indicated  to  be  raised,  we  are 
nevertheless  of  opinion  that  the  direction  of 
the  circuit  court  was  correct. 

The  position  of  plaintiff  in  error  is,  in  the 
first  place,  that  the  evidence  on  his  behalf 
tended  to  show  an  agreement  between  himself 
and  defendant  in  error,  entered  into  prior  to, 
or  contemporaneously  with  the  written  con- 
tract,  independent  oi  the  latter  and  collateral 
to  it,  that  the  machine  purchased  should  have 
a  certain  capacity  and  should  be  capable  of 
doing  certain  work ;  that  the  machine  failed 
to  come  up  to  the  requirements  of  such  inde- 
pendent parol  contract;  that  this  evidence 
was  competent;  and  that  the  case  should 
therefore  nave  been  left  to  the  Jury. 

Undoubtedly  the  existence  of  a  separate 
oral  agreement  as  to  any  matter  on  which  a 
written  contract  is  silent,  and  which  is  not  in- 
consistent  with  its  terms,  may  be  proven  by 
parol,  if  under  the  circumstances  of  the  par- 
ticular case  it  may  properly  be  inferred  that 
the  parties  did  not  intend  the  written  paper 
to  be  a  complete  and  final  statement  ox  the 
whole  of  the  transaction  between  them.  But 
•uch  an  agreement  must  not  only  be  collat- 
eral, but  must  relate  to  a  subject  distinct 
from  that  to  which  the  written  contract  ap- 
plies, that  is,  it  must  not  be  so  closely  con- 
nected with  the  principal  transaction  as  to 
form  part  and  parcel  of  it.    And  when  the 
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writing  itself  upon  its  face  is  couched  in 
such  terms  as  import  a  complete  legal  obli- 
gation, without  anv  uncertainty  as  to  the  ob- 
ject or  extent  of  the  engagement,  it  i» 
conclusively  presumed  that  the  whole  en- 
gagement of  the  parties,  and  the  extent 
Hod  manner  of  their  undertaking,  was  re- 
duced to  writing.     Greenl.  Ev.  S  275.  . 

There  is  no  pretense  here  of  any  frauds 
accident,  or  mistake.  The  written  contract 
was  in  all  respects  unambiguous  and  definite. 
The  machine  which  the  company  sold  and 
which  Seitz  bou^rht  was  a  No.  2  size  refrig- 
erating machine  as  constructed  by  Uie  com- 
pany, and  such  was  the  machine  which  wm 
delivered,  put  up,  and  operated  in  the  brew- 
ery. A  warranty  or  guaranty  thai  that  ma- 
chine flhould  reduce  we  temperature  of  the 
brewery  to  40"  Fahrenheit,  while  in  itself 
collateral  to  t^e  .sale,  which  would  be  com- 
plete without  it,  would  be  part  of  the  de- 
scription and  essential  to  the  identity  of  the 
thing  sold ;  and  to  admit  proof  of  such  an 
engagement  by  parol  would  be  to  add  another 
term  to  the  written  contract,  contrary  to  the 
settled  and  salutary  rule  upon  that  subject. 

Whether  the  written  contract  fully  ex- 
pressed the  terms  of  the  agreement  was  a 
auestion  for  the  court,  and  since  it  was  in 
lia  instance  complete  and  perfect  on  its 
face,  without  ambiguity,  and  embracing  the 
whole  subject  nuitter,  it  obviously  could  not 
be  determined  to  be  less  comprehensive  than 
it  was.  And  this  conclusion  is  unaffected 
by  the  fact  that  it  did  not  allude  to  the  capac- 
ity of  the  particular  machine.  To  hold  that 
mere  silence  opened  the  door  to  parol  evi- 
dence in  that  regard  would  be  to  beg  the 
whole  question. 

We  are  clear  that  evidence  tending  to  show 
the  alleged  independent  collateral  contract     [611] 
was  inadmissible.    Martin  v.  Me^  104  U«  8. 


80   [26:  6471 ;    QiXbmi  v.  Molina  PUmgh   Oo, 

119  U.  8.  491  [80:  476]  ;    —     ~  " 

U.   8.  14  Wall.   579   pO :  779J  ;  Eaumbers 


[80 :  476]  ;    The  Delaware,   81 


v.  Young,  44  N.  J.  L.  881 ;  Qmant  v.  Ea- 
tiondl  State  Bank,  121  Ind.  828:  MaH  t. 
Pearce,  58  Iowa,  579 ;  Thompeon  v.  JJJthcy,  84 
Minn.  874 ;  Wilatm  v.  Been,  74  N.  Y.  681 ; 
Bobinmn  v.  McEeiXl,  61  111.  225. 

Failing  in  respect  of  the  alleged  express 
warranty,  plaintiff  in  error  contends,  sec- 
ondly, Uiat  there  was  an  implied  warranty, 
arising  from  the  nature  of  the  transaction, 
that  the  machine  should  be  reasonably  fit  to 
accomplish  certain  results,  to  effect  wbicli 
he  insists  the  purchase  was  made.  It  is  ar- 
gued that  the  evidence  tended  to  establish 
Uiat  the  plaintiff  knew  that  the  defendant 
had  been  coolinff  his  brewery  with  ice,  and 
thai  the  object  of  obtaining  tne  machine  was 
to  render  unnecessary  the  expense  of  pur- 
chasing ice  for  that  purpose,  and  that  onless 
the  machine  would  cool  it  to  the  same  ex- 
tent, or  about  the  same,  as  the  ice  did,  it 
would  be  worthless,  so  far  as  he  waa  con- 
cerned. It  is  not  denied  that  tha  machine 
was  constructed  for  refrigerating  purpooea, 
and  that  it  worked  and  ooerated  as  a  refrig- 
erating machine  should,  "but  it  is  said  that 
it  did  not  so  refrigerate  as  to  reduce  the 
temperature  of  the  brewery  to  40*  Fahren- 
heit, or  to  a  temperature  which  would  ena- 
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ble  defendAiit  to  ditpenie  with  the  poichAie 
of  ioa. 

The  rale  InToked  U,  that  where  a  numa- 
factorer  ooatracta  to  supply  an  article  which 
be  maoofacturea,  to  be  applied  to  a  particu- 
lar purpoee,  so  that  the  buyer  necessarily 
trusts  to  the  judgment  of  the  manufacturer, 
the  law  implies  a  promise  or  undertaking 
<m  his  part  that  the  article  so  manufacturea 
and  sold  by  him  for  a  specific  purpoee,  and 
to  be  used  in  a  particular  way,  is  reasona- 
bly fit  and  proper  for  the  purpose  for  which 
be  professes  to  make  it,  and  for  which  it  is 
known  to  be  required ;  but  it  is  also  the  rule, 
as  expressed  in  the  text- books  and  sustainea 
by  authcnity,  that  where  a  known,  described, 
and  definite  article  is  ordered  of  a  manufao- 
tnier,  although  it  is  stated  by  the  purchaser 
to  be  required  for  a  particular  purpoee,  still, 
if  the  known,  described,  and  definite  thing 
be  actually  supplied,  there  is  no  warranty 
that  it  shall  answer  the  particular  purpoee 
intended  by  the  buyer.  Benjamin,  Bales, 
S  667 ;  Add.  Cont  bk.  IL  chap,  vii,  p.  •977 ; 
Chanter  y.  Bopkim,  4  Mees.  «  W.  8M ;  CH- 
UtatU  V.  Bayley.  5  Q.  B.  288;  JHstnct  of  CM- 
umbia  t.  CUphane,  110  U.  8.  212  [28 :  1221 ; 
Keliogg  Bridge  Co.  v.  EamiUon,  110  U.  S. 
108  (28:  861 :  Hoe  r,  Sanborn,  21  N.  T.  552; 
Denung  T.  Foiter,  42  N.  H.  165. 

In  the  case  at  bar  the  machine  purchased 
was  specifically  designated  in  the  contract, 
and  the  machine  so  designated  wusdeliTered, 
put  up.  and  put  in  operation  in  the  brewery. 
The  only  implication  in  regard  to  it  was  that 
it  woula  perform  the  work  the  described  nu- 
rhine  was  made  to  do,  and  it  is  not  contended 
that  there  was  any  failure  in  such  perform- 
snce. 

This  is  not  the  case  of  an  alleged  defect  in 
the  process  of  manufacture  known  to  the 
vendur  but  not  to  the  purchaser,  nor  of  pre- 
sumptiye  and  justifiable  reliance  by  the  buyer 
on  ihe  judgment  of  the  yendor  rather  than 
his  own,  but  of  a  purchase  of  a  specific  arti- 
cle, manufactured  for  a  particular  use,  and 
fit,  proper,  and  efilcacious  for  that  use,  but  in 
respect  to  the  operation  of  which,  in  produc- 
ing a  desired  result  under  particular  circum- 
stances, the  buyer  found  himself  disap- 
pointed. 

In  short,  there  was  no  express  warranty 
Chat  the  machine  would  cool  150.000  cubic 
feet  of  atmosphere  to  40*  Fahrenheit,  or  any 
other  temperature,  without  reference  to  the 
construction  of  the  particular  brewery  or 
other  surrounding  circumstances,  and,  if 
there  were  no  actual  warranty,  none  could  be 
inaputed. 

We  may  add,  that  in  the  light  of  all  the 
cyidenoe  in  the  record,  treated  as  competent, 
we  think  no  yerdict  could  be  permitted  to 
stand,  whidi  proceeded  upon  the  ground  of 
the  existence  of  such  a  warranty  as  is  con- 
tended for.  The  alleged  antecedent  repre- 
sentations as  to  whether  the  machine  possessed 
sufficient  refrigerating  power  to  cool  this 
brewery,  were  no  more  than  expressions  of 
opinion,  confessedly  honestly  entertained, 
and  dependent  upon  other  elements  than  the 
machine  itself,  concerning  whidi  plaintiff 
in  error  could  form  an  opinion  as  well  as  de- 
fendant; and  the  conduct  of  plsintiif  in  error 
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in  demanding,  two  days  after  the  oontraol 
was  executed,  a  written  guaranty  that  the 
machine  company  would  oool  his  building 
to  Si*  Reaumur  (or  40*  Fshrenheit)  and 
keep  it  at  that  all  Um  time,  and  in  acquies- 
cing in  the  company's  refusal  to  giye  the 
guaranty  for  reasons  stated,  and  in  there- 
upon afterwards  ordering  the  company  to  go 
on  with  the  work,  as  exhibited  in  the  corre- 
spondence between  the  parties,  seems  to  us 
to  justify  no  other  conclusion  than  that 
reached  by  the  yerdict. 

The  judgment  of  the  circuit  ootirt  la 
e^fflnned, 

Mr,  Justice  Brmdlej*  and  Mr,  JiuUee  Ch*» 
were  not  present  at  the  argument  and  took 
no  part  in  the  decision  of  this 
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mioistrator  of  Juus  H.  Paihs,  DeccMed. 

(flee  8.  GL  Beporter^  ed.  BBO-W j 

When  daim  cf  federal  immunUif  enieee^-neh 
Uanai  bank  erganieed  /^vm  aetaie  bank  no€ 
rdeaeedfrem  pafing  biue  ieeued  while  a  elate 
bank, 

1.  Where  a  national  tiank,  organised  from  a  state 
bank.  Is  held  liable  Xsif  estate  court,  to  pay  bins 
made  by  snob  stats  bank  and  the  national  bank 
claims  Immanlty  under  tbe  Natkmal  Banking 
Act  from  sooh  UabUtty,  a  ohUm  of  fedenl  Im- 
munltj  Is  presented  which  glyes  this  court  Jarla> 
diction  to  reylew  the  state  decision. 

8L  Where  a  stste  bank  In  New  York  organises  as  a 
national  bank,  and  takes  proceedings  to  retire  Its 
droulaling  tiUls  Issued  whUst  a  ^tata  bank.  It  Is 
not  released  from  pajlngsoch  bills  l>y  the  Rtatuts 
of  limitations  of  the  State  nor  by  chap.  28S  of 
Laws  of  N.  T.  of  ISOS. 

[No.  1094.] 

aubmiUed  Oet.  29, 1S91.    Bedded  No9. 9.  tS9L 

r(  ERROR  to  the  Supreme  Court  of  the  Bute 
of  New  York,  to  reyiew  a  judgment  in  fayor 
of  plsintiir  against  a  Nations!  bank  for  bills  la- 
sued  by  it  whilst  a  state  bank. 
On  motion  to  dismiss  or  afflnn.    Aflrmed. 
See  same  case  below,  66  Hun,  678, 126  N.  Y* 
72». 
The  facts  are  stated  in  the  opinion. 

Non.-^feeoBsett(»fi  l>gboNka,NaMIICy/br,eee 
aoU  to  Washington  Bank  y.  IMplett,  T:  9t4 

Am  to  habimifef  bank  upon  ehttKeeanoU  to  Vt^ 
tional  Bank  of  BepubHc  y.  Millard,  19:  m, 

AeioeerUJIeatkmof  caecta. UoMlttg qf  bankeom, 
see  Hole  to  Merchants  Nat.  Bank  of  Boston  y.  Male 
Nat.  Bank,  IS:  1008, 

AMtakkMbOttw  of  bankt  for  generei  depoi^eoo 
mou  to  Planters  Bank  of  Tanessse  y.  Unkm  dank 
of  Louisiana,  SI:  SUL 

Am  to  fpeelal  depoettB,  roegemeMHtgof  haedm  for^ 
see  naU  to  Tint  Nat.  Bank  of  Osillsis  y.  OtateMi 
HeTVL 
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Mr,  Leslie  W«  Rnssell,  for  defendant  in 
error,  for  motion: 

If  the  facts  of  the  case  are  broad  enough  to 
sustain  the  judgment  on  grounds  entirely  aside 
from  any  federal  question  (if  one  exists),  and 
the  state  court  puts  its  Judgment  on  those 
grounds,  no  case  is  made  for  review  here. 

Murdoek  y.  Memphis,  87  U.  S.  20  Wall.  590 
(22:  429);  Jenkins  y.  Lowenthal,  110  U.  8.  222 
(28:  129);  Johnson  y.  Risk,  187  U.  8.  800  (84: 
688);  DeSavssureY.  OaiOard,  121 TJ.  8.  216  (82: 
126);  Beaupre  v.  Jfbyes,  J  88  U.  8. 897  (84:  991); 
Walter  A,  Wood  M,  dt  B.  Mach.  Oo.  y.  Skin- 
ner, 189  U.  8.  298  (85:  198). 

This  court  should  affirm  the  Judgment  on 
the  frround  that  Uie  federal  question  (so-called) 
is  frivolous. 

aty  Nai.  Bank  <f  Poughkeepsie  t.  Phelps,  97 
N.Y.44. 

The  two  acts  of  1865  and  1866  were  uncon- 
stitutional as  against  outstanding  contrasts. 

8turges  v.  CrowninshUld,  17  U.  8.  4  Wheat. 
122  (4:  529);  Ogden  v.  Saunders,  25  U.  8.  12 
Wheat.  218  (6:  606);  Bronson  v.  Kimie,  42  U. 
8.  1  How.  811  (11: 148);  Be  Wendell,  1  Johns. 
Ch.  600,  1  L.  ed.  261. 

Mr,  Chas.  A.  Peabody  for  plaintiff  in 
error,  in  opposition  to  motion. 

Mr,  Juetice  Lamar  delivered  the  opinion 
of  the  court : 

This  is  a  motion  to  dismiss  a  writ  of  error 
to  the  supreme  court  of  the  State  of  New 
York  to  review  its  judgment  against  the 
plaintiff  in  error,  with  which  is  united  a 
motion  to  affirm  that  Judgm'^nt  if  the  motion 
to  dismiss  be  denied. 

The  case  arose  upon  a  complaint  filed  in 
the  supreme  court  of  New  York,  June  4, 
1886,  by  the  defendant  in  error  and  another, 
as  administrators  of  the  goods,  chattels  and 
credits  of  James  H.  Paine,  deceased,  against 
the  plaintiff  in  error,  the  Metropolitan  Na- 
tional Bank,  demanding  iudgment  against 
the  latter  for  $12,800,  and  interest  from  May 
21,  1886,  that  beinff  the  aggregate  amount 
due  on  eighty-four  oank  bills  issued  by  the 
Metropolitan  Bank  of  New  York,  for  the 
payment  of  which  it  was  claimed  that  the 
plaintiff  in  error  was  liable.  The  complaint 
alleged  that,  at  the  time  of  the  issue  of  the 
bank  bills  sued  upon,  the  Metropolitan  Bank 
of  New  York  was  a  state  bank  duly  organ- 
ized and  doing  banking  business  under  the 
law  of  the  8tate  of  New  York,  having  au- 
thority to  issue  such  bills  and  to  put  the 
same  into  circulation  as  money ;  that  from 
1858  to  1861  it  issued  each  of  the  eighty-four 
bills  therein  described,  and  prior  to  1862, 
for  a  valuable  consideration,  delivered  the 
same  to  James  H.  Paine,  the  intestate  of  the 
plaintiffs;  that  the  bills  thereupon  became 
his  property,  and  remained  in  his  ownership 
and  possession  until  his  death;  that  the 
plaintiffs,  as  administratore  of  his  goods  and 
effects,  duly  appointed  and  qualified,  having 
become  the  owners  and  holders  thereof,  pre- 
sented the  same  on  the  Slst  of  May,  l^C  to 
the  Metropolitan  National  Bank,  the  plaintiff 
in  error,  for  payment,  which  was  refused ;  that 
on  the  14th  of  March,  1865,  pursuant  to  the 
Act  of  OongreM  of  June  8,  1864,  and  the  Act 
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of  the  Legislature  of  New  Yoit  of  Xutklt 
1865,  the  said  sUtc  bank  becime  sod  itill  iii 
national  bank  for  carrying  on  the  baoBeait 
banking  under  the  name  of  the  MetropoUii 
National  Bank ;  and  that,  by  virtue  of  iIk 
laws  of  the  United  8tate8  and  itioniil. 
untary  action,  the  said  MetropoIitsnNatioHl 
Bank,  plaintiff  in  error,  receifed  aid  li* 
came  vested  with  all  the  assets  of  the  ]lc*i 
ropolitan  Bank  of  the  State,  and  sanBedai 
became  liable  to  pay  its  obligation,  iidid' 
ing  the  bank  bills  described  in  sdd  ea» 
plaint. 

Three  defenses  were  set  up  in  tte 
to  the  complaint :     (1)  A  denitl  tbt 
plaintiff  in  error  had  at  any  time 
or,  by  any  of  its  acta,  become  liable  to 
the  bills  of  the  Metropolitan  Bank  of ' 
York,  which  was  a  state  bank  doint  V 
under  the  laws  of  the  State  of  Imw 
(2)  That  in  1865  plaintiff  in  enw  be 
national  bank  under  the  laws  of 
doing  the  business  of  banking,  n 
virtue  of   the  laws  of   tlie  United 
under  the  corporate  name  of  tlw  Mi 
National  Bank,  and  that  the  Mi 
Bank  of  New  York  (the  state  bnk) 
through  certain  proceedings,  under  die 
York  statutes,  of   notice,   pnblicitifli 
deposit  with  the  superintendent  of 
of  that  State,  for  the  redemption  of  ill 
culating  bills,  on  the  Round  of  Iti  di 
business,  whereby  its  liability  sad  Ihil 
the  plaintiff  in  error  on  tbcise  UlU  C 
not  being  presented  for  paymMt  ii 
time) ,  ceased  six  years  from  March  li 
(8)  That  the  cause  of  action  Is  bsmd 
Statute  of  Limitations  of  the  8Mi  e 
York. 

The  action  being  at  iMoe  upon  thi 
ings  and  having  come  on  fdr  trial  ~ 
court  without  a  Jury,  the  parties  haviig 
pressly  waived  a  Jury  trial,  tl»  eonit 
a  finding  of  facts  mich  rahrtaatSsl' 
corded' with  the  ayerments  of  the 
and  rendered  Judgment  in  favor  of  thi 
tiff  below,  the  defendant  in  om 
the  sum  of  112,800.  and  Intoreit 
May  21,  1886,  and  oooti.  Thlaii 
affirmed  by  the  general  tena  off  tft 
court  of  New  York  (56  Hon,  fn^\  aii 
quently  by  theCoort  of  Appeal! off  MovTuAi 
ni25  N.  Y.  729.)  Henoe  this  writ  of  AM 
The  defendant  now  moveatodisnisilki^Al 
on  thQ  gronnd  that  this  oonrt  has  m  Jab 
diction  to  review  the  Judgment  of  thi  '^ 
court  of  New  York,  umT  that  no 
question  was  raised  or  deddod  In  thi 
below  or  appears  upon  the  noord. 

The  first  aMigninsnt  of  omr  li  m 
lows: 

''That  the  Metropolitan  VilioM] 
the  plaintiff   in  emr.   which  m 
under  the  Act  of  Ommm  entitlod  'An  M 
Provide  a  National  Canency  Soemi 
Pledge  of  United  fltatea  Bonds,  and  la 


for  tSs  Circnlation  and  Radmplion 
approved  June  8,  1864,  U  held  liabls  m 


the  bills  deicribed  In  the  oonplainC 
were  made  by  the  Motrooolllan  Buk,  sj 
poration  creAod  nndor  tbo  law  of  thf 
of  New  York,  ontltlod  '  An  Ad  la  Aaik 
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the  BniiiMM  of   Buikinf , '  ptited  April  18, 
18W.» 

Tba  leooiid  defenae  set  up  in  the  amwer, 
M  we  bmTe  leeD,  is,  that  the  defendant  below 
(the  plaintiff  in  error)  became  a  national 
bank  under  the  authority  of  the  Act  of  Con- 
mot  of  1^64,  entitled  **  An  Act  to  Provide  a 
Katiiinal  Currency  Secured  by  the  Pledge 
of  United  Sutet  Bonds,  and  to  Provide  for 
the  Circulation  and  Redemption  thereof, "  and 
thereby  aoauired  immunity  from  liability 
for  the  bana  bills  issued  by  the  state  bank. 
The  court  found  that  the  plaintiff  in  error 
did  become  a  national  bank  doing  a  banking 
busineas  under  the  laws  of  the  United  States, 
but  decided  that  it  did  not  thereby  aoouire 
an  immunity  from  liability  to  pay  the  bank 
bills  of  the  Metropolitan  Bank  of  New  Tork, 
upuo  the  ground  that  the  proceedings  set  up 
in  the  answer  did  not  terminate  the  existence 
of  the  state  bank,  but  simply  effected  a  con- 
tinuation of  the  same  body  under  a  changed 
Jurisdiction.     In  this  we  think  the  record 

g resents  a  claim  of  federal  immunity  rained 
y  the  plaintiff  in  error  and  deoiecf  by  the 
court,  which  brings  the  case  within  the 
Jurisdiction  of  this  court;  and  upon  the 
authority  of  McNuUa  y.  Loehridgt^  decided 
at  this  term  of  the  court,  anU^  827,  the  motion 
to  dismiss  is  denied.  But  as  the  record  also 
shows  there  was  color  for  the  motion  to  dis- 
miss, it  is  proper  that  we  should  proceed  to 
a  review  of  the  judgment  of  the  court  below. 

The  question  we  are  to  ooosider  here  is, 
did  the  court  err  in  holding  that  the  plaintiff 
in  error  was  not  exonerated  from  liability 
either  by  its  becoming  a  national  bank  or  by 
the  proceedings  for  we  redemption  and  re- 
tirement of  its  oifculating  bills  issued  whilst 
a  state  bank,  whidi  proceedings,  it  was 
claimed,  were  in  strict  obseryance  of  every 
requirement  of  the  New  York  statute  of  1859 
in  relation  thereto,  or  by  the  Statute  of 
Limitations  of  the  Stote  of  New  York?  The 
court  decided  that  the  New  York  sUtute 
providing  for  a  redemption  of  circulating 
notes  and  for  releasing  the  bonk,  if  the  notes 
were  not  presented  in  six  years,  applied  alone 
to  banks  ''dosing  the  busineas  of  banking  ;** 
that  the  diange  or  conversion  of  the  Metro 
politan  Bank  Into  the  Metropolitan  National 
Bank  did  not  *dose  its  business  of  banking* 
nor  destroy  its  indentity  or  its  corporate 
existence,  out  dmpW  resulted  in  a  continu- 
ation of  the  same  body  with  the  savne  officers 
and  stockholders,  the  same  property,  assets, 
and  banking  business  under  a  changed  Juris- 
dictioo;  that  it  remained  (mm  and  the  same 
bank,  and  went  on  doing  business  nnlntar- 
mptedly;  and  that,  therefore,  the  statutory 
proceedings  rdied  upon  in  the  answer  could 
not  operate  as  a  bar  to  the  liability  of  either 
bank  to  pay  the  bills  delivered  by  the  Met- 
ropolitan Bank  in  1861  to  plaintiffk^  intestote. 

This  decidoo  is  so  manifestly  oorrect  that 
ft  needs  no  argvment  to  sustain  14.  The 
Judgment  is  theraofo  n|fcwai/. 

The  OkMf  JuiHct.  Mr.  JMtHm 

and  Mr.  Jintim  Chm  took  no  part  in 
eoBMideratioii  and  diMMdtioo  os   thla 
tloo. 

i4t  iLa» 


E.  C.  CROSS  and  FRANK  R.  CROSS,  a 
Minor,  by  his  Guardian  ad  Utmm^  B.  C 
Cross,  Appt$, 

t. 

JQHK  DEWTTT  ALLEN,  Admr.  of  L.  a 
Allbh,  deod.«r  al. 

(See  &  a  Beporterii  ed.  SSM8BL) 

Trantfir  uf  nate$  and  mertoagm  to  gi9$  tk$  dr^ 
cuit  court  4uri$dieUan— let  uf  March  S,  1S7S 
— a  wif€mogive9  a  mortgage  upon  horpropoT' 
(If  to9eeurc  her  nuibandniAt  iia  mre^ — su^ 
ee$9or  toatato-^whon  pagmonf  upon  adoU  hff 
tho  prindpat  deUor  keep$  the  dnt  alite  a$  to 
the  tuTety~'9urety  by  mortgage  when  affected 
hg  oagmont  ef  prineipal^^laehee-''releaee  (tf 
tanoMfrom  mortgaoe  on  a  eale,  wften  doe$  not 
releaeetheturetg  who  gate  the  mortgage  moro 
^orbearanee  toeuethe  principal  will  not  reUaee 
the  euretg-- Oregon  law  a$  to  married  woman 
^-effed  pf  etate  aecieioiL 

h  Where  a  bona  IMetnmsreree  of  notes  and  mort- 
fagee  for  a  valuable  oonsldenitlon  brought  suit 
In  tbeUntted  States  droutt  court  to  fOreoloee  the 
mortgages,  neither  the  Jurlsdiodoo  of  that  oouit 
nor  the  vaUdlty  of  the  tnosfer,  Isaffeofeed  because 
ooe  Of  the  purposes  of  the  transfer  was  to  make 
aesse  that  oould  be  tried  In  that  court. 

H  Tlie  let  of  March  t.l87B.  which  forbids  the  drw 
colt  court  to  take  oognissDce  of  a  suit  founded 
on  coDtraot  In  favor  of  an  SMlgnea.  unless  the  as> 
signer  could  have  sued  thereon  In  such  court,  ex- 
cept Inceses  of  negotiable  promtswry  notes,  does 
not  prevent  that  court  from  having  jurledlotioo 
of  a  suit  by  an  a«igoee  of  negotiable  notes  as> 
signed  when  psstdue. 

8b  A  wife  who  executes  a  mortgsge  upon  her  sep»> 
rate  property  to  secure  the  debt  of  her  husband 
isasurety,  and  is  entitled  to  aU  the  rights  of  ik 
surety,  and  will  be  discharged  by  anything  tlias 
would  discharge  a  surety. 

VintL-AMtorlofUe  and  HatfOUike  eg  emreHlee,  m^ 
note  to  HaU  V.  Smith,  IS:  ei 

Am  to  UaMmiee  of  emretiee  on  ai§kial  and  oiha 
tfunde.  and  /or  daACs,  see  notee  to  United  Slates  v. 
ones,  t:  IDS,  and  Postmaster-General  V.  Buly,  S:  697. 

Am  U>  when  varieMonqfooatraei^  or  agreement  for 

Oi  lee. 

Am  to  wttat  forbearanee  or  eatenelon  of  time  f <► 

OMath  y.  Sins,  lit  UL 

Am  todbkoatiUm  of  w^arrUdwomem^em  meretw  or 
guarantor  for  herhmttand  or  oCMn,  righto  as  credt- 

Am  to  wtfe*$  eeparato  propirfy,  kom  tharged^  sea^ 
note  to  Dodge  v.  Knowiss,  9k  144. 

Am  to  eowsiyiiiMSi  bstisisii  k/aeband  emd  wtfe%  af^- 
h«id«asqiitt«,seeiiolstoBsBkefUnitad  States  v. 
Lsa,10sSL 

.As  fo  aiorlgags  en  JUr  SQMWto  siCoto  foiieiin  ta^ 
bomrsdiftCs.seeiioUtolipptnootS  y.  lOtebsU,  Ik 
tUL 

AMtowhemeatemekmofttmeegpagemmtdieekanm 
farrfy  or  indorMr,  see  aols  So  fisak  at  Unkmtown 
V.  Mackay,  Me  4aBw 

^  toiarteHcCloii  or  OMid 
p<ad<wtf  OH  portlst  pad 
V.  Oresiiough,  1;  Ml 

Am  fe  oeiorabte 

Of 

efjamignor^  see imIs  le ITDoaald  v. 
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4.  One  who  has  snooeeded  bj  Inheritanoe  to  the  es- 
tate of  hie  mother  ooonplet  the  same  potitlon  as 
to  It  as  she  would  hare  done  bad  she  llyed. 

4b  At  common  law,  a  payment  made  apon  a  note 
bj  the  principal  debtor  before  the  oompleUon  of 
the  bar  of  the  Statate  of  limitations,  keeps  the 
debt  alive  both  as  to  himself  and  the  surety:  bat 
where  the  payment  Is  made  after  the  completion 
of  the  bar  of  the  statute,  tt  re?lYes  the  debt  only 
as  to  the  party  making  the  payment. 

4.  Where  a  surety  is  not  personally  Uable  for  the 
debt,  but  has  only  given  a  mortirage  to  secure  it* 
payment  on  the  debt  by  the  principal  debtor  after 
the  death  of  the  surety,  but  before  the  comple- 
tion of  the  bar  of  the  Statute  of  Limitations,  will 
prevent  the  8urety*a  executors  from  interposing 
the  statute  in  a  suit  to  foreclose  a  mortgage. 

7.  8o  long  as  demands  secured  by  mortgage  are 
not  barred  by  the  Statute  of  LimitationB,  there 
can  be  no  laches  in  prosecuting  a  suit  upon  tbe 
mortgage  to  enforce  them. 

4.  Where  the  proceeds  of  the  sale  of  part  of  lands 
mortgaged  were  applied  on  tbe  mortgage,  and 
the  parts  sold  released  therefrom,  that  does  not 
release  the  surety  who  gave  the  mortgage,  where 
the  sale  was  for  a  fair  price. 

^  Although  the  failure  to  sue  upon  a  demand 
may  have  resulted  injuriously  to  the  surety,  yet 
so  long  as  there  was  no  variation  in  the  original 
contract  of  suretyship,  the  mere  forbearance  to 
sue  the  principal  without  the  request  of  tbe  sure- 
ty will  not  discharge  the  surety. 

^IOl  Tbe  Supreme  Court  of  Oregon  having  decided, 
thai  under  the  constitutional  laws  of  that  State, 
a  married  woman  could  bind  her  separate  proper 
ty  for  the  payment  of  her  husband^  debt,  this 
oourt  accepts  such  decision. 

HL  This  court  is  bound  to  presume  that  when  a 
question  as  to  the  construction  of  the  Oonstitu- 
tion  or  laws  of  a  State  arose  in  the  highest  court 
of  a  State,  tt  was  thoroughly  considered  by  that 
tribunal  and  that  the  decision  rendered  embodies 
its  deliberate  Judgment  tbereon. 

(No.  28.) 
Jirgued  Oek  IS,  1891.      DeeidedNov.  16, 1891. 

APPBAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  States  for  the  District  of  Ore- 
gon, for  the  foreclosure  of  two  mortgages. 
Afflrtnsd. 

See  same  case  below  28  Fed.  Bep.  846. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  H.  Mitehell,  for  appellants: 

A  married  woman  has  do  power  under  the 
•Constitution  and  statutes  of  Oregon,  as  they  ex- 
isted at  the  date  of  the  execution  of  the  mort- 
gages in  question,  to  bind  her  separate  proper- 
ty as  securi^  for  her  husband's  debt 

Brandt,  Sur.  &  Guar,  g  4;  Firemsn'i  Iru. 
Co.  ▼.  Oron,  4  Hob.  (La.)  608;  Qotman  v.  Orug- 
^,  7  Hun,  60;  YaU  ▼.  Dederer,  18  N.  Y.  265; 
Perhitu  v.  EUioU,  28  N.  J.  Eq.  526;  AtM 
Mach.  Co.  T.  FulUr,  107  Mass.  487;  Wut  y. 
Larawap.  28  Mich.  464;  Bank  of  America  v. 
Banks,  101 U.  S.  240  (25:  850);  Oregon  (>)DSt. 

J  6,  art  15;  Oregon  Qea.  Lawi  1848-1872, 668, 
4,  515,  §2.  7^,8  8. 

This  court  determines  for  itself  the  construc- 
tion of  a  contract  without  reference  to  the  pre- 
vious adjudications  of  the  state  courts  upon 
4he  subject 

Burgm  y.  Seligman,  107  U.  8.  20  (27:  859). 

But  assuming  a  married  woman  may,  under 
4he  laws  of  Oregon,  pledge  or  mortgage  her 
separate  property  for  her  husband's  debt,  yet  if 
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she  does  so,  such  property  occupies  the  posi- 
tion of  a  surety  or  guarantor,  and  will  be  di»> 
charged  by  anything  that  would  discharge  a 
surety  or  guarantor  who  was  personally  liable. 
Brandt,  Sur.  A  Guar.  §  22;  Johnt  v.  Bear^ 
don,  11  Md.  465;  Denioon  y.  Qiboon,  24  Mich. 
187;  AffnewT.  Merritt,  10  Minn.  808;  Spear  y. 
Ward,  20  Cal.  60;  Neinuxwia  y.  Qahn,  8  Paige, 
614,  8  L.  ed.  295;  Bmiih  y.  Towimnd,  25  K.  Y. 
479;  Bank  cfAJhion  y.  Bvm;  46  N.  Y.  170; 
Wiko9  y.  Todd,  64  Mo.  888;  Wkodwrighi  y. 
Loomer,  4  £dw.  Cb.  282,  6  L.  ed.  862;  Loomer 
y.  WheelwrigJU,  8  Sandf.  Ch.  185,  7  L.  ed.  800; 
Eawky  y.  Bradford,  9  Paige,  200, 4  L.  ed.  667; 
Spear  ▼.  Ward,  20  (5al.  674;  Qra^  y.  EoOand, 

9  Or.  518;  Huntingdon  y.  HvnHngdon,  2  White 

6  T.  Lead.  Cas.  in  Eq.  1010. 

An  extension  of  time  to  the  principal  credl- 
tor  by  an  agreement  between  the  creditor  and 
principid  debtor,  as  also  any  change  in  the  nat- 
ure of  the  obligation  itself  based  on  a  consid- 
eration, and  without  the  consent  of  a  sure^. 
discharges  such  surety  from  his  obligation. 

MtOer  y.  StewaH,  22  U.  S.  9  Wheat  680  (6: 
189);  Reem  y.  United  States,  76  U.  S.  9  Wall.  21 
(19:  644);  BiUinffton  y.  Wagoner,  88  N.  Y.  81; 
Ptaee  y.  Mellvain,  88  N.  Y.  96;  Bang$  y.  Strong, 

10  Paige,  11, 4  L.  ed.  866;  DMin  y.  Bradley,  17 
Wend.  422;  Birekhard  y.  Brown,  5  Hill,  640; 
Myere  y.  WeOee,  5  Hill»  468 ;  Brandt  Sur.  & 
Guar.  ^§  801,  804,  and  note;  Ives  y.  Bank  of 
Lanein^rgh,  12  Mich.  866;  Evbbard  y.  Our- 
ney,  64  N.  Y.  458;  Mavhew  y.  Boyd,  5  Md.  102; 
Fellows  ▼.  Prentiss,  8  Denio,  512;  Bangs  y. 
Strong,  7  Hill,  250;  Martin  y.  Thomas,  65  U. 
S.  24  How.  815  (16:  689);  People  y.  Brown,  9 
Dougl.  18;  Bixon  y.  MePherson,  8  Grant's  Qh, 
App.  (Canada),  185;  Hawkins  y.  Humble,  5 
Coldw.  581;  Markham  y.  Jaudon,  41  N.Y.  241; 
Wheeler  y.  Newbould,  16  N.  Y.  896. 

The  undertaking  of  a  surety  is  to  recdye  a 
strict  interpretation. 

Miller  Y.  Steward,  22  U.  8.  9  Wheat  708  (6: 
195);  Dobbin  y.  Bradley,  17  Wend.  425;  Birek^ 
head  y.  Brown,  5  Hill,  641;  Mayhew  y.  Boyd,  5 
Md.  108;  Adams  y.  Jones,  87  U.  S.  12  Pet  207 
(9:  1058);  Mauran  y.  Bullus ,  41  U.  8. 16  Pet 
587  (10:  1060);  8  Kent,  Com.  124,  and  notes; 
FeUows  y.  Prentiss,  8  Denio,  521. 

An  agreement  for  an  extension  may  be  im- 
plied mm  the  circumstances  or  acts  of  the 
parties,  and  if  there  is  any  consideration  moy- 
iDg  to  the  creditor,  the  surety  will  be  released, 
eyen  though  he  is  not  injured  thereby. 

Hubbard  y.  Qumey,  64  N.  Y.  429;  Brandt, 
Sur.  &  Guar.  $g  801-804,  and  cases  cited; 
Dueker  y.  Bapp,  67N. Y.  464;  BrooksY.  Wright. 
18  Allen,  72:  fiace  y.  Mellvain,  88  N.  T.  96; 
Myers  y.  Welles,  5  Hill,  468;  Bangs  y.  Strong, 

7  HUl,  250. 

If  the  parties  act  upon  an  implied  agree- 
ment to  that  effect  it  will  be  sufficient 

Hubbard  y.  Qumey,  64  N.  Y.  458;  Lea  y. 
Doeier^  10  Humph.  447. 

The  fact  that  the  surety  is  not  Inlured  by 
such  extension  of  time,  or  by  such  change  in 
the  contract,  is  no  answer  to  the  plea  of  re- 
lease. Nor  would  the  fact  that  he  was  eyen 
benefited  by  such  change  ayail  tbe  creditor 
anything. 

Qreenfield  Sav,  Bank  y.  StoweU,  128  Mass. 
196;  Wood  y.  Steele,  78  U.  S.  6  Wall.  80 
(18:725);  An{^  y.  Nbrthwestem  L.  Jns.  Cb.  99 

Ul  u.  s. 
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CbO08  t.  Allbh. 


CfM9^ 


c .  o.  «5oO  (28:556);  Menman  ▼.  Werffei,  112  U. 
«.  141  (28:648.) 

Evidtuoi  o\  ibe  exteodon  of  Ume  is  not 
Aecetnry  when  the  partj  plaioly  alleges  the 
-fact  in  ms  complaint. 

Loomer  ?.  Wheelwright.  8  Sandf.  Oh.  185, 7 
L.  ed.  800;  DoMn  ▼.  Bradley,  17  Weod.  422. 

The  provision  of  the  Oregon  statutes  relat- 
ing to  lorecloflare  entered  into  and  became  a 
part  of  the  surety's  contract 

Under  a  mortgage  including  rents,  iraues  and 
profits,  until  the  mortgagee  takes  possession 
they  belong  to  the  mortgai^or,  and  are  subject 
to  clainu  of  the  mortgagor's  creditors. 

American  Bridge  Co.  v.  Ueidelbaeh,  94  U.  8. 

798  (24:144):  Galveit<m,  H.  d  U,  It.  Co.  t.  Ow- 

-dre^.  78  U.  S.  11  Wall  459  (20:199);  QUman  ▼. 

IlUnaie  A  M,  TeUff.  Co.  91  U.  S.  608  (28:405); 

Tulr.  Walhfr,  111  U.  8.  242  (28:415). 

The  statutory  right  of  redemption  after  a 
-sale  under  a  decree  of  foreclosure  is  a  rule  of 
property  in  the  State  of  Oregon  and  must  be 
recognized  and  accorded  in  the  federal  courts 
•equally  with  those  of  the  State. 

Brine  v.  Ilartford  F.  ln$.  Oo.  96  U.  8.  627 
<34:858);  Ao^T.  Smith.  102  U.  8. 442  (26:198); 
Chnneetieut  Mut.  L,  In$.  Oo.  y.  Oueihman,  108 
U.  8.  51  (27:618);  Burley  v.  FUnt,  105  U.  8. 
-347  (26:986':  ShiUaber  ▼.  Bobineon.  97  U.  a 
-68  <24:967i;  RueeeU  t.  8<mthard.  58  U.  8.  12 
How.  189  (18:927);  Chicago.  D.  dt  V,  B.  Co. 
V.  Foediek.  106  U.  8.  47  (27:47);  P^h  v.  Ba- 
^,  96  U.  8  882  (24:775);  Orvii  v.  F&u>eU.  98 
U.  8.  176(25:288.) 

An  agreement,  upon  a  Talid  consideration 
by  a  creditor,  not  to  sue  the  principal  for  a 
«t»tcd  time,  discharges  the  surety  even  though 
this  agreement  cannot  be  spedficaUj  enforoSl. 

Vnum  Bank  t.   MeClung.  9  Humph.  98; 
Bueker  ▼.   Bapp,  67  N.  Y.  464;  Brooke  ▼. 
Wright,  18  Allen,  72;  Banger.  Strong,  7  HID, 
-250:  Mffre  ▼.  Weltee.  5  Hill,  468. 

The  assignment  of  the  notes  and  mortgages 
was  collttslve  and  for  the  purpose  of  creaong  a 
-case  cognixable  in  the  federal  court 

Bame^  ▼.  Baltimore,  78  U.  8.  6  Wall.  287 
<18:827):  WOUame  ▼.  JSottawa,  104  U.  8.  209 
<26:719);  i7ayd^  v.  Manning.  106  U.  &  589 
<27:807). 

This  court  wHI,  on  its  own  motion,  dismiss 
ihe  case  whenerer  it  appeals  that  the  suit  is 
not  within  the  jurisdicuon  of  the  circuit  court, 
<a  that  the  parties  hsTo  been  coUosiTely 
Joined  for  the  purpose  of  creating  a  case  cog- 
nitable  under  the  Act  of  1875. 

WiOiame  ▼.  NottawaAOi  U.  8.  209.  (26.-719); 
Bamea  w.  Oakland.  104  U.S.  450(26:827);  Betroit 
T.  Bean.  106  U.  8.  587(27:800);  Baydenr.  Man- 
ning. 106  U.  8.  589  (27:807);  Twrnor  v.  Farm- 
4TeL.dT.  Co.  106  U.  a  555  (27: 274):  Mane- 
fdd.  C.  AL.M.B.O0.  V.  Suian.  Ill  if.  8.  886 
(28:465>;  F^rmington  t.  FHUbury,  114  U.  8. 
144(29:116);  Boe  ▼.  Grand  Trunk  R.  Oo.  7» 
Fed.  Rep.  402:  I^n  v.  Toung.  9  Biss.  68. 

The  notes  transferred  were  not  negotiable  by 
the  law  merchant  within  the  meaning  of  sec- 
tion 1  of  the  Act  of  March  8, 1875. 

1  Daniel.  Neg.  Inst  g  10;  MOUrY.  Baee,  1 
Burr.  452. 

The  pica  of  the  Sutute  of  LimiUtions  to  a 
suit  brought  for  foreclosure  of  a  mortgage 
more  than  ten  yean  overdue  is  a  good  defense. 

Anderson  t.  Baxter.  4  Or.  107;   WUkereU  w. 

'Ill  V.  a  U.  a.  Book  85. 


Wiben,  4  Sawy.  283;  Siehd  ▼.  Oarrillo.iSt  Cal. 
498;  SPBlmoyU  ▼.  Cohen.  88  U.  8.  18  Pet  812 
(10:177);  Towneend  t.  Jemieon.  50  U.  8. 9  How. 
418  (18:197);  Sturgee  ▼.  OrowninthiM,  17  U.  S. 
4  Wheat  122  (4:529);  Waltermire  ▼.  Weetover. 
14  N.  Y.  16. 

Meeere.  Geo.  K  Williame  and  O.  B.  fit 
Wood«  for  appellees: 

The  Circuit  Court  of  the  United  States  for 
the  District  of  Oregon  had  Jurisdiction  of  this 
suit 

Brigge  r.  French.  2  Sumn.  254;  Murray  r. 
Urdner.  69  U.  8.  2  Wall  110. 121  (17:857.859); 
OromweU  y.  Sae  County.  94  U.  8.  851  (24:196); 
Foote  T.  Hancock.  15  Blatchf.  844. 

If  the  transfer  t>e  absolute  and  in  good  faith, 
the  fact  that  the  advantage  of  suing  in  tlie 
f^enil  courts  nuy  have  been  considered  is 
immaterial. 

MBonald  t.  Smalley.  26  U.  a  1  Pet  628, 624 
(7:288.  289);  Barney  ▼.  Baltimore.  78  C.  S.  6 
Wall.  288  (18 -.8^7);  Smith  r.  Kemoehen,  4811. 
8. 7  How.  216  a2:678);  Blackburn  ▼.  Selma, 
M.dtM.R.Co.2  Flipp.  588;  Lanior  ▼.  iVoM, 
121  U.  a  404  (80:947);  Farmington  y.  PiUe- 
hury.  114  U.  8.  144, 146  (29:116,117);  Fo(4e  y. 
Hanfoek,  15  BUtchf.  844,  845,  846. 

The  note  was  negotiable  by  the  law  mer- 
chant, although  oTeraue. 

Thmnpeon  y.  Perrine.  106  U.  8.  589  (27:296); 
Shaw  Y.  Merehante  Nat.  Bank  of  St.  Louie. 
101  U.  a  568  (25:898);  National  Bank  of 
Waehington  ▼.  Texae.  87  U.  8.  20  Wall.  8»B 
(22:298);  Benwiek  y.  Williame,  2  Md.  864; 
Annan  y.  Bouck.  4  Gill,  881;  McSherry  y. 
Brooke,  46  Md.  118;  Longy.  Crawford.  18  Md. 
226;  LeaHU  t.  Putnam,  8  N.  Y.  496;  FVench 
Y.  Jarvie.  29  Conn.  852, 853;  Bavie  ▼.  Miller,  14 
Gratt  1;  Beuter  y.  Little,  6  Met  7;  Powere  ▼. 
Neleon.  19  Mo.  190;  BrUtan  y.  Biehop.  11  Yt 
78;  1  Daniel,  Neg.  Inst  (8d  ed.)  g  724,  658; 
Oregon  Code,  1415,  g  8188. 

The  mortgage  is  an  incident  of  the  debt,  and 
passes  with  It 

Daniel,  Neg.  Inst  (8d  ed.)  gg  884,  788;  St^- 
wene  y.  Chadwiek,  10  Kan.  406. 

The  bona  fide  holder  of  the  note  and  mort- 
though  they  were  transferred  after  ma- 
,  can,  whm  diverse  citizenship  exists^ 
the  federal  courts. 

Tredway  v.  Sanger.  107  U.  a  828  (87:582); 
Seckel  v.  Backhaue.  7  Biss.  854;  Smith  v.  Ket^ 
noehen.  48  U.  8.  7  How.  198  (12:666);  Barney 
Y.  BaUimore.  78  U.  8.  6  Wall  Z96  (18:825); 
MBonald Y.  SmaOey.^V.  8. 1  Pet  621  (7:287); 
Belateaga  v.  Williame,  5  Sawy.  674;  Marion 
Y.  KUie,  10  Fed.  Rep.  410. 

The  suit  is  not  barred  by  the  Statute  of  lim- 
itations. 

Suthcrlin  Y.  Boberte,  4  Or.  878;  Partlow  v. 
Singer.  2  Or.  807;  Torrence  y.  Strong.  4  Or. 
89:  Crcighton  v.  Vincent.  10  Or.  57;  EmeU  y. 
Bagge.  108  U.  8. 146  (27HK0). 

The  taking  of  a  trust  deed  as  security  for 
the  debt  for  which  the  surety  is  liable,  which 
matures  after  the  maturity  of  such  debt,  does 
not  of  itself,  extend  the  time  or  discharge  the 
surety. 

Brandt  Suretyship,  gg  820, 81S,  819;  Hagood 
V.  Blythe.  87  Fed.  Rep.  S4»:Baye$  y.  Knot.  41 
Mich.  529;  Michigan  StaU  In$.  Oo.  v.  SouU,  51 
Mich.  812. 

If  the  surety  t>e  not  damaged  by  a  varia 
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ti-^D  of  tbe  contract,  he  ii  not  thereby  dis- 
obftiffed* 

United  8Me9  v.  Eodge.  47  U.  8.  6  How. 
279  (12:487);  Pottnuuier  General  y.  Munger,  2 
Paine,  C.  O.  189;  Ameriean  Bank  v.  Baker,  4 
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1  L.  ed.  789;  Bonney  ▼.  Bonney,  29  Iowa,  451 ; 
Thomoi  ▼.  Cleveland,  88  Mo.  127;  Oumminge 
T.  Little,  45  Me.  188;  Dixon ▼.  Ewing,B Ohio, 
281;  Gardner  7.  VanNbretrand,  18  Wis.  548; 
i\>^£0tfr«  y.  Silbentein,  10  Cent  Rep.  477,  108 
N.  Y.  168;  Black  ▼.  DeCamp,  76  Iowa,  105; 
Marehall  ▼.  I>i»>/i.  82  Qa.  485;  S^a9>  ▼.  jQim 
iereon,  88  Tenn.  28. 

The  mortgage  could  be  foreclosed  within  ten 
years,  even  If  the  notes  were  barred. 

Sf^rki  V.  Pico,  1  McAll.  497;  Hayes  7.  Frey, 
54  Wis.  508;  Pbtter  w.  Stransky,  48  Wis.  286; 
Goodwin  ▼.  Morrie,  9  Or.  822. 

Mr,  Juitiee  T^^mar  deliyered  the  opinion 
of  the  court : 

This  was  a  suit  in  equity  to  foreclose  two 
mortgages  of  real  estate  in  Oregon.  The  case 
is  tms:  On  the  first  of  Noyember,  1871, 
Thomas  Cross  of  Salem.  Oregon,  gaye  his 
note  to  the  firm  of  Allen  A  Lewis  of  Port- 
land in  that  State,  for  $80,000,  payable  in 
three  yenjs,  with  interest  at  10  per  cent  per 
annum  Irom  date ;  and  to  secure  its  payment 
he  and  his  wife,  Pluma  F.  Cross,  on  the  same 
day  executed  a  mortgaire  m  fayor  of  that  firm 
upon  fifteen  parcels  of  aiprlcultural  land  in 
mat  State,  numbered  resiHictiyely  from  ^^one" 
lo  ** fifteen,**  and  containing  oyer  8,000  acres. 
Parcels  *'14"  and  ''15,''  contoining  about  211 
acres,  were  the  sepaiate  property  of  Pluma 
F.  Cross,  while  the  remainder  of  the  prop- 
erty belonged  to  Thomas  Cross.  On  January 
28,  1872.  wey  gaye  another  mortgage  to  the 
same  firm  upon  the  same  property  embraced 
in  the  preceding  mortgage  and  certain  town 
lots  in  Balem,  to  secure  the  payment  of  an- 
other note,  of  eyen  date  therewith,  glyen  by 
said  Thomas  Cross  to  said  firm,  for  $10,000, 
due  in  one  year,  and  bearing  twelye  per  cent 
interest  from  date. 

On  the  16th  of  September,  1872,  before 
either  note  became  due,  Pluma  F.  Cross  died, 
but  there  was  neyer  any  administration  of 
her  estate. 

Nothing  was  paid  on  either  of  the  notes 
when  Uiey  became  due,  but  on  the  22d  of 
January,  1876,  Thomas  Cross  conyeyed  the 

E remises  embraced  in  the  mortgages  to  C.  H. 
ewis,  of  Portland,  one  of  the  members  of 
the  firm  to  which  the  mortgages  were  giyen. 
This  conyeyanoe,  though  absolute  in  form, 
was,  in  fact,  and  was  Intended  to  be,  upon 
the  following  trusts:  (1)  that  the  grantee 
should,  at  the  cost  and  expense  of  the  lands, 
keep  them  in  cultiyatlon,  or  lease  or  let  them, 
or  any  part  of  them ;  (2)  that  he  should  sell 
and  dispose  of  the  crops,  collect  the  rents, 
and,  after  deducting  all  necessary  and  proper 
eharses  and  expenses  connected  therewith  and 
incident  thereto,  apply  the  net  proceeds 
thereof  upon  the  mortgage  debts ;  and  (8)  that 
he  might,  with  the  consent  of  said  Thomas 
Cross,  sell  any  portion  or  portions  of  said 
premises  either  at  pablic  or  priyale  sale,  and 
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f property  by  Lewis  aforesaid  was  for  a  msily 
nadequate  sum,  whereby  the  heirs  of  Pluma 
F.  Cross  suffered  loss  and  damage ;  (8)  tbe 
arranffements  between  Thomas  Cross  SAd  bif 
transferee,  Lewis,  were  equiyalent  to  a  yarit 
tion  of  the  terms  of  the  mortgage  oontract^ 
and  amounted  to  an  extension  of   time  tc 
Thomas  Cross,  the  original  debtor,  whereby 
the  mortgages,  as  respects  the  property  ol 
Pluma  F.  t^ross,  became  ineffecitye,  she  be 
ing  in  law  a  mere  surety  for  her  husband 
(4)  the  transfer  of  the  claims  in  suit  to  tbe 
complainant,  L.  H.  Allen,  was  not  insde  in 
good  faith,  but  solely  for  the  porpoes  of 
giying  Jurisdiction  to  the  fedami  oooit,  he 
beinff  a  citizen  of  California,  wblla  the  otksf 
memoer  of  the  firm  was  a  dtiaen  of  <>^cna. 
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apply  the  net  proceeds  of  such  sales  toward    m^ 
the  satisfaction  of  the  mortgage  debts.  ^^ 

During  the  year  1876,  Lewis,  with  the  as- 
sent of  Thomas  Cross,  had  a  large  portico  otf 
the  lands  suryeyed  and  diyided  into  40- acre 
tracts,  and  between  October  14  and  NoTem< 
her  15  of  that  year,  in  pursuance  of  the  tmst 
contained  in  the  deed  to  him,  he  sold  at  |»i- 
yate  and  public  sale  oyer  800  acrea  thereof 
for  $8,598.18,  which  was  $26ai6  more  than 
their  appraised  yalue,  the  net  proceeds  of 
which  sum,  amounting  to  nearly  ^,000,  dfter 
payment  of  certain  items  owin^  by  Cross. 
were  credited  upon  the  aforesaid  indebted- 
ness, and  the  firm  afterward  executed  a  re- 
lease to  Cross  discharging  the  .  nds  thus  sold 
from  the  lien  of  the  mortgag ;  . 

On  the  5th  of  February,  .884,  Thomas 
Cross  died ;  and  on  the  8th  of  July,  follow- 
ing, the  claim  on  the  notes  aid  mortcaces 
was  presented  to  the  adminis  rators  of  his 
estate  and  was  rejected  by  them.  Soon  after- 
wards, the  notes  and  mortgages  were  assigned 
by  the  firm  to  L.  H.  Allen,  one  of  the  mem- 
bers thereof,  a  resident  of  San  Francisco. 
California,  who,  on  the  6th  of  August.  1884, 
brought  this  suit  to  foreclose  the  mortgages 
and  establish  and  enforce  their  lien  on  iQl  the 
property  embraced  in  them. 

A  number  of  persons,  including  the  pres- 
ent appellants,  E.  C.  Cross  and  Frank  R 
Cross  (who  are  the  children  of  Thomas 
Cross,  by  his  wife  Pluma  F.  Cross),  were 
made  parties  defendant  to  the  bill.  Fimnk 
R  Cross,  being  a  minor,  defended  by  his 
ffuardian  ad  Utem,  E.  C.  Cross.  The  other 
aefendants  were  the  heirs-at-law  of  Thomas 
Cross,  deceased,  the  administrators  of  his 
estate,  and  said  C.  U.  Lewis. 

Upon  the  filing  of  the  bill,  it  appearing 
that  the  mortgaged  property  would  be  in- 
sufficient to  pay  the  indebtedness,  a  receiyer 
was  appointed  to  collect  the  rents  and  man- 
age the  property  generally,  pending  the  fore- 
closure proceedings. 

On  the  2l8t  of  January,  1885,  ao  order  was 
entered  in  the  coiirt  below  that  the  bill  be 
taken  as  confessed  by  all  of  the  defendants, 
except  Edwin  C.  Cross  and  Frank  R  Cross ; 
and  they,  on  the  10th  of  March  following, 
filed  their  Joint  and  se?eral  answer  to  the 
bill. 

The  defenses  set  up  in  this  answer  were, 
substantially,  (1)  lacnes  on  the  part  of  com- 
plainant and  staleness  of  his  claim ;  (2)  the 
sale  of  certain  portions  of  the  mortgaged 
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and  mot!  of  the  defendants  also  were  citizens 
of  the  latter  Bute ;  and  (5)  the  mortgages, 
as  respects  the  property  ox  Pluma  F.  Cross, 
were  absolutely  void,  because,  under  the 
Constitution  and  laws  of  Oregon  at  the  date 
of  those  contracts,  a  married  woman  had  no 
authority  whatever  to  bind  her  separate  prop- 
erty for  the  payment  of  the  debts  ox  her 
husband. 

There  was  a  demurrer  to  those  portions  of 
the  answer  referrinix  to  the  inadequacy  of 
ooosideratiou  arising  T/om  the  sales  made  by 
Lewie,  of  the  pro^rty  mortgaged,  on  the 
ground  of  impertioence ;  but  it  was  orerruled 
with  leave  to  complainant  to  amend  his  bill, 
(SHBFed.  Rep.  678),  whidi  he  did,  setting 
out  in  detail  s  deacaiption  of  each  tract  of 
land  sold  by  Lewis,  together  with  the  price 
paid  for  each  and  the  names  of  the  respective 

{purchasers,  and  alleging  that  the  price  paid 
n  each  instance  was  equal  to  <he  value  of 
the  property  sold. 

By  stipulation  it  wss  agreed  that  the  orig- 
inal answer  should  stana  as  the  answer  to 
the  amended  bill ;  and,  after  replication  tiled, 
the  case  went  to  trial  on  the  pleadings  and 
certain  stipulations  as  to  tlie  most  material 
facts,  but  one  witoess,  Mr.  Lewis,  being  ex- 
amined. His  testimony  was  taken  only  upon 
the  question  of  the  bona  fides  of  the  transfer 
by  the  firm  of  Allen  A  Lewis  to  Allen,  the 
complainant,  and  went  to  sustain  that  trans- 
action, although  be  admitted  that  one  of  the 
{mrposes  of  iatX  transfer  was  to  make  a  ca^ 
or  the  Jurisdiction  of  the  federal  courts. 
The  trial  resulted  in  a  decree  of  foreclosure 
acainst  the  property  of  Pluma  F.  Cross,  the 
circuit  court  finding  in  favor  of  the  com- 
plainant on  every  material  issue  in  the  case. 
(28  FM.  Rep.  17. ) 

Afterwards  a  motion  for  rehearing  was 
made  and  argued  mainly  upon  the  question 
whether  there  had,  in  law.  been  an  extension 
of  time  to  the  principal  debtor,  Thomas 
Croas,  whereby  the  surety  becauM  dis- 
charged. The  motion  was  overruled,  the 
ooun  below  adhering  to  its  original  deciaion 
and  decree.  (28  FM.  Rep.  84tf.)  The  case 
wss  then  appealed  to  this  court  Since  tlie 
appeal  here  was  filed  the  complainant  has 
died,  and  his  administrator  is  now  represent- 
ing his  estate. 

There  are  ten  assignments  of  error,  which, 
as  applied  to  tbo  nets  of  the  case,  involve 
five  aifferent  questions  for  consideration, 
viz.  :  (1)  the  bona  fides  of  the  assignnoent  and 
transfer  of  the  notes  and  mortgages  by  the 
firm  to  Mr.  Allen,  the  complainant,  and 
therein  the  Jurisdiction  of  the  court  below ; 
(2)  the  negotiability  of  the  notes  by  the  law 
merchant :  (8)  laches  on  the  part  of  the  com- 
plainant and  suleness  of  his  claim,  and  the 
Bututeof  Limitatiooaof  the  State  of  Oregon 
with  relation  to  such  matter ;  (4)  whether  the 
convevance  to  Lewis  of  all  the  lands  em* 
braced  in  tbo  mortgages  and  the  subsequent 
transsctlonn  in  relation  thereto  amounted  to 
an  extension  of  tima  to  Thomas  Cross,  the 
principal  dabtor,  and  a  substantial  change  in 
the  oontrsot  of  Indebtedness  between  him  and 
the  craditora,  whereby  the  surety  became  re- 
tosaed :  and  (8)  whether,  in  any  event,  under 
the  Oonstitntion  and  laws  of  Oregon  in  focos 


when  the  mcMrtgages  were  made,  a  married 
woman  could  bind  her  separate  property  for 
the  pavment  of  her  husband's  debts. 

with  reference  to  the  first  question,  as 
above  classified,  we  deem  it  sufllcient  to  say 
that,  upon  the  evidence  of  Mr.  Lewis  him- 
self (which  was  all  the  evidence  in  the 
case),  the  court  below  was  correct  in  finding 
that  the  sale  and  transfer  of  the  notes  to  the 
complainant,  Allen,  was  a  bona  fide  trans- 
action. He  testified,  in  substance,  that  his 
pecuniary  interest  in  the  claim  against 
Thomas  Cross  ceased  at  the  time  the  transfer 
was  made,  at  the  same  time  statinff  the  con- 
sideration for  the  transfer.  He  also  stated 
that  one  of  the  purposes  of  the  transfer  of 
the  notes  and  mortgages  wss  to  make  a  case 
that  could  be  tried  In  the  federal  court ;  and 
it  is  upon  this  feature  of  his  testimony  that 
the  argument  is  based  that  the  transfer  was 
not  bona  fide,  and  that  the  court  below  did 
not  have  Jurisdiction  of  the  case. 

We  cannot  coincide  with  that  flew.  The 
transfer  of  the  notes  and  mortgages  having 
been  made  for  a  valuable  consideration,  and 
the  pecuniary  interest  of  the  transferrer  in 
the  subject-matter  of  the  transfer  having 
thereby  terminated,  it  makes  no  difference 
that  by  such  transaction  the  transferee  ac- 
quired the  advantage  of  suing  in  the  federal 
court  This  suit  so  far  as  the  record  shows, 
is  for  the  sole  and  exclusive  benefit  of  the 
complainant  Allen.  Lewis  has  no  interest 
in  the  result  of  it  The  Jurisdictional  stat- 
ute of  March  8,  1875  (18  8Ut  at  L.  470), 
warranted  the  circuit  court  in  entertaining 
iurisdiction  of  the  case.  There  is  nothing 
In  the  facta  and  circumstances  relating  to 
this  transfer  to  bring  the  case  within  the 
class  of  collusive  cases  referred  to  in  section  6 
of  that  Act  snd  require  its  dismissal  at  the 
hands  of  the  federal  court  on  Jurisdictional 
grounds.  FHrmingUm  v.  PiUthftvjf^  111  U. 
8.  188  [29:  114] ;  LimUr  ▼.  Aos/^  121  Q.  8. 
4(M,  410  [80:  247 J. 

But  it  was  contended  that  the  notes  were 
not  negotiable  by  the  law  merchant  because 
they  were  long  past  due  when  they  were 
transferred,  and  that  therefore,  under  sectlcm 
1  of  the  aforesaid  Act  of  March  8.  1875.  the 
federal  court  could  not  take  Jurisdiction  of 
the  case.  The  provision  of  the  statute  re- 
ferred to  reada  ss  follows:  "Nor  shall  any 
circuit  or  district  court  have  cognizance  of 
any  suit  founded  on  contract  in  lavor  of  an 
assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  thereon 
if  no  assignment  had  been  made,  except  in 
cases  of  promissory  notes  negotiable  by  the 
law  mercnant  and  oil  Is  of  exchange.* 

Counsel  for  appellants  concedes,  however, 
that  thia  question  hss  been  determined  ad- 
versely to  his  contention  by  this  oourt  in 
AekU^  8ekool  1H$L  v.  HaU,  118  U.  S.  185 
[28:  2541,  and  also  in  A«w  PtoridenM  v. 
mUm^.  117  U.  a  888  (22:  204].  Inasmuch 
as  tnoae  oases  are  decistve  npon  the  point 
under  consideration,  a  mere  refefence  to  them 
is  all  that  is  sssentisl  in  this  connection. 
We  sttll  adhere  to  the  dootrtnea  therein 
enunciated,  and  this  assignment  ei  ecrar  ia 
tberefdin  wltkovl  fotna. 

Thia  lend8  np  lo  tka  nszt  qnsstton  In  the 
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case,  Tiz.,  laches,  staleness  of  claim,  and 
the  Statute  of  Limitations  of  the  State  of 
Oregon. 

Pluma  F.  Cross  having  executed  a  mort- 
gage upon  her  separate  property  to  secure 
tile  debt  of  her  husband,  oecame,  as  to  that 
debt,  a  surety.  She  did  not  become  person- 
ally bound  for  the  payment  of  the  debt,  but 
her  property  mortgaged  was  bound.  As  such 
surety,  she  was  entitled  to  all  the  rights  and 
pririleees  of  a  personal  surety,  and  would 
be  discharged  by  anything  that  would  dis- 
charge a  surety  who  was  personally  bound. 
^pear  v.  Wcvri,  20  Cal.  659,  674 ;  Qdhn  ▼. 
Niemeewiez,  11  Wend.  812,  826;  VaHie  v. 
Undenoood,  18  Barb.  561,  568 ;  Bank  of  Albion 
V.  Bums,  46  N.  Y.  170,  175;  Bishop,  Mar- 
ried  Women,  §  604 ;  Brandt,  Suretyship  and 
Guaranty,  g  22;  Jones,  Mortgages,  §  114. 
And  the  appellants,  having  succeeded  by 
inheritance  to  the  estate  and  Interest  of  their 
mother,  occupy  the  same  position  as  she 
would  have  oone  had  she  fired.  Bank  qf 
Albion  V.  Bums,  iupra.  Her  death  did  not 
discharge  her  estate  from  the  lien  which  she 
created  upon  it,  nor  did  it  vest  in  her  heirs 
an  estate  which  she  had  conyeved  awa^  as  a 
security  for  her  husband's  debts.  Miner  y, 
Oraham,  24  Pa.  491,  495. 

It  is  by  the  application  of  these  rules  to 
the  facts  of  this  case  that  the  liability  of  the 
surety  is  to  be  determined.  Under  the  Civil 
Code'of  Oregon,  the  period  of  limitation  for 
promissory,  notes  is  six  years ;  and  it  is  argued 
that,  as  the  notes  in  this  controversy  were 
not  sued  on  until  more  than  six  years  from 
the  dates  when  they  respectively  became  due, 
an  action  on  them  would  not  lie,  notwith- 
standing the  fact  that  the  maker  made  pay- 
ments of  interest  upon  them  from  time  to 
time.  The  facts  in  this  matter  are  these: 
The  first  note  was  dated  November  1,  1871, 
payable  in  three  years.  Conseouently  it 
matured  November  4,  1874,  and  if  no  pay- 
ment of  interest  had  been  made  the  bar  of 
the  statute  would  have  been  complete  No- 
vember 4,  1880 ;  but  in  1877,  1878,  1880,  and 
on  the  22d  o?  December,  1881,  partial  pay- 
ments of  interest  were  made  on  the  note  by 
Thomas  Cross,  or  in  his  interest.  The  second 
note  was  dated  January  28,  1872,  payable  in 
one  year,  and  consequently  matimd  January 
26.  1878.  The  bar  of  the  statute  on  this 
note  would  have  been  complete  January  26, 
1879,  had  no  Interest  been  paid  upon  it  in  the 
meantime.  It  is  averred  in  the  bill  and  ad- 
mitted in  the  answer  that  the  interest  on  this 
note  was  paid  in  full  up  to  January  25,  1879, 
one  day  before  the  completion  of  the  bar; 
and  another  pay ment  of  interest  was  made 
February  1,  188i8.  This  suit  was  commenced 
August  6,  1884.  Consequently  it  is  to  be 
observed  that  there  never  was  a  period  of  six 
years  between  the  making  of  either  note  and 
the  bringing  of  this  suit  that  no  payments 
were  mtule  upon  them.  Section  25  of  the 
Aode  of  Civil  Procedure  of  Oregon  provides 
as  follows:  ''Whenever  any  payment  of 
principal  or  interest  is  made  on  an  existing 
contract,  whether  it  be  bill  of  exchange, 
promissory  note,  bond,  or  other  evidence  of 
Indebtedneas,  after  the  same  becomes  due, 
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the  limitation  shall  commence  from  the  time 
the  last  payment  was  made.  ^ 

It  is  conceded  that  the  payments  of  inter 
est  above  referred  to  served  to  keep  the  debt 
alive,  so  far  as  the  principal  was  concerned ; 
but  it  is  argued  that  they  did  not  do  so  with 
reference  to  the  surety,  Pluma  F.  Cross,  or 
her  estate,  especially  in  view  of  the  fact  that 
she  died  before  the  maturity  of  either  note, 
and  also  in  view  of  the  fact  that  she  never 
signed  the  notes  at  all,  but  became  a  legal 
surety  by  reason  of  having  signed  the  mort- 
gages. 

This  presents  a  question  worthy  of  much 
consideration.  At  common  law,  a  payment 
made  upon  a  note  by  the  principal  debtor 
before  the  completion  of  the  bar  of  the  stat- 
ute served  to  keep  the  debt  alive,  both  as 
to  himself  and  the  surety.  WTiiteomb  v. 
Whiting,  2  Dougl.  652 ;  Burleigh  v.  8toU,  8 
Bam.  &  C.  86 ;  Wyait  v.  Eodson,  8  Bing. 
809 ;  Maiminger  v.  ifohr,  41  Mich.  685. 

That  is  the  rule  in  many  of  the  states  of  this 
Union— in  all,  in  fact,  where  it  has  not  been 
changed  by  statute.  National  Bank  of  Dele- 
tan  V.  Cotton,  58  Wis.  81 ;  Quimby  v.  Put- 
nam, 28  Me.  419.  At  common  law  and  in 
those  of  the  states  where  the  common  law 
rule  prevails,  a  distinction  is  made  between  pKoo 
those  cases  in  which  a  part  payment  is  made  1 639 
by  one  of  several  promisors  of  a  note  before 
the  Statute  of  Limitations  has  attached  and 
those  in  which  the  payment  is  made  after 
the  completion  of  the  bar  of  the  statute ;  it 
being  held  in  the  former  that  the  debt  or 
demand  is  kept  alive  as  to  all,  and  in  the 
latter,  that  it  is  revived  only  as  to  the  party 
making  the  payment.  Atkin»  v.  Trtdgota, 
2  Bam.  &  0.  £8;  Sigourney  v.  Drury,  14 
Pick.  891:  BUieott  v.  NiJioU,  7  Gill,  85, 
and  cases  cited.  The  reason  of  this  distinc- 
tion lies  in  the  principle  that,  by  with- 
drawing from  a  Joint  debtor  the  protection 
of  the  statute,  he  is  subjected  to  a  new  lia- 
bility not  created  by  the  original  contract 
of  indebtedness. 

There  is  no  statute  of  Oregon,  so  far  as 
we  have  been  able  to  discover,  changing  the 
common  law  rule  of  liability  with  reference 
to  suxeties.  Consequently,  under  the  ad- 
mitted facts  of  this  case,  it  must  be  held  that 
the  Statute  of  Limitations  of  the  State  never 
operated  as  a  bar  to  the  enforcement  of  the 
original  demands  against  both  the  principal 
ana  the  surety. 

Nor  do  we  think  the  death  of  the  surety 
before  either  of  the  demands  matured  makes 
any  difference,  in  principle,  where,  as  in 
this  case,  the  liability  is  not  of  a  personal 
nature,  but  is  an  incumbrance  upon  the 
surety's  property.  We  are  aware  that  there 
is  authority  holding  that  payment  of  interest 
by  the  principal  c&btor,  after  the  death  of 
the  surety,  but  before  the  Statute  of  Limita- 
tions has  run  against  the  note,  will  not  pre- 
vent the  surety's  executors  from  pleading  the 
statute.  Lane  v.  Doty,  4  Barb.  580;  Snitk 
V.  Tovmeend,  9  Rich.  L.  44 ;  Byles,  Bills,  § 
858 ;  2  Parsons,  Notes  &  Bills,  659,  and  noU 
t.  But  we  know  of  no  authority  extending 
this  rule  to  the  representatives  of  a  deceased 
surety  whose  liability  was  not  personal  but 
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iipou  property  mortgaged.  On  the  contrarj, 
tlie  cases  of  Miner  v.  Qraham,  and  Bank  qf 
Albion  ▼.  Burns,  iupra,  seem  to  recognize  the 
doctrine  which  we  are  inclined  to  accept. 
We  conclude,  therefore,  that  the  contract  of 
suretyship  in  this  case  was  not  terminated 
bj  the.death  of  the  surety  before  the  matur- 
ity of  the  indebtedness. 
J  The  question  of  laches  s-d  staleness  of 
claim  virtually  falls  withthutof  the  defense 
of  the  Statute  of  Limitations.  80  long  as 
the  demands  secured  were  not  barred  by  the 
Statute  of  Limitations  there  could  be  no 
laches  In  prosecuting  a  suit  upon  the  mort- 
gages to  enforce  those  demands.  The  mort- 
gage is  virtually  a  security  for  the  debt,  and 
an  incident  of  it  Bweil  v.  J>agg$,  108  U.  S. 
148  [27:  682].  And  it  is  immaterial  that 
the  failure  to  sue  upon  i\e  demands  may  have 
resulted  injuriouslT  to  the  surety,  so  long 
as  there  was  no  variation  in  the  original  con- 
tract of  suretyship,  either  as  respects  a  new 
consideration  or  a  definite  eztention  of  time ; 
since  it  is  a  familiar  principle  of  law  that 
the  mere  omission  or  forbearance  to  sue  the 
principal  without  the  request  of  the  surety 
will  not  discharge  the  surety.  1  Parsons, 
Notes  A  Bills,  286,  288,  and  noie$. 

Did  the  conveyance  by  Cross  to  Lewis  of 
the  lands  mortgaged  and  the  subsequent  trans- 
actions in  relation  thereto,  before  set  out, 
amount  to  an  extension  of  time  for  a  definite 
period,  or  vary  the  terms  of  the  original 
contract  of  suretyship?  We  think  not.  In 
this  connection  we  are  not  unmindful  of  the 
rule  that  any  material  change  in  the  contract 
on  which  he  is  a  surety,  made  by  the  princi- 
pal parties  to  it,  without  his  assent,  dis- 
charges the  surety,  even  though  he  may  be 
benefited  by  such  change;  the  reason  being 
that  he  has  not  assented  to  the  contract  in  its 
altered  form,  and  has  a  right  to  stand  upon 
the  very  terms  of  his  undertaking.  Becm  ▼. 
.  United  ataUM,  76  U.  S.  2  Wall.  18,  21  [12: 
541,  5441 :  1  Parsons,  Notes  A  Bills,  m 
But  in  tAis  case  there  was  no  extension  of 
time  for  a  definite  period,  no  new  considera- 
tion passed,  nor  was  there  any  material  al- 
teration of  the  terms  of  the  original  contract. 
The  rights  of  the  surety  remained  the  same 
after  those  transactions  as  they  were  before. 
The  transactions  in  this  matter  were  at  far- 
thest a  more  convenient  method  of  enforcing 
payment  of  the  original  demand,  and,  pos- 
■iblv.  mar  be  considered  as  amounting  to  an 
additional  security.  But  that  is  all.  Even 
that  would  not  release  the  surety.  1  Par- 
ioos.  Notes  A  Bills,  245,  and  notee.  The 
mortgage  security  was  not  lessened  at  all, 
for  the  net  proceeds  arising  from  the  sale  of 
those  portions  of  the  property  on  which  the 
xmMM\  OMM^S^M  ^«n  released  were  applied  to  the 
••^J  diminishing  of  the  debt.  That  property, 
tno,  seems  to  have  been  sold  for  more  than  its 
appraised  value,  and  there  is  nothing  in  the 
rrami  to  show  that,  under  the  circumstances 
of  the  case,  it  was  worth  any  more.  True, 
the  record  states  that  there  are  five  persons 
who  would  testify  that  in  1876  it  was  worth 
fifty  per  cent  more  than  it  was  sold  for.  But 
as  was  well  remarked  hj  the  court  below,  it 
Is  Bol  to  be  expected  that  mortga«red  prop- 
srtj,  when  sold  00  account  of  the  default  of 
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the  debtor,  will  bring  what  It  would  at  or- 
dinary private  sale ;  and  if  the  five  persons 
mentioned  had  been  asked  what  the  property 
sold  would  have  brought,  under  such  circum* 
stances,  it  may  be  they  would  not  have  dif- 
fered much  from  the  appraised  value  of  it 
There  does  not  seem  to  have  been  any  fraud 
whatever  in  this  whole  transaction.  In  fact, 
none  is  charged.  The  sales  were  made  with 
the  assent  of  the  owner,  Thomas  Cross,  were 
open  and  without  concealment  or  deception, 
and  were  for  a  fair  value.  The  whole  ailair- 
bears  the  impress  of  good  faith,  and  we  are 
not  warranted  in  saying  it  was  otherwise* 

The  only  remaining  question  is,  whether, 
under  the  Constitution  and  laws  of  Oregon  in 
force  at  the  time  these  contracts  were  niade,  a 
married  woman  could,  in  any  event  bind  her 
separate  property  for  the  payment  of  her  hus- 
band's death  [debts].  Withoutdiscussing  this 
question  upon  the  merits,  it  is  sufficient  to 
say  that  the  Supreme  Court  of  the  State  has 
decided  it  in  the  affirmative  in  at  least  two 
separate  cases  (Moore  v.  FuUer,  6  Or.  274, 
and  Gray  v.  Holland,  9  Or.  518)  ;  and  it  is 
not  our  province  to  question  such  construc- 
tion. Being  a  construction  by  the  highest 
court  of  the  State  of  its  Constitution  and 
laws,  we  should  accept  it. 

It  is  said,  however,  that  the  cases  Just  cited 
were  decided  without  having  been  fully  ar- 

Sued  and  without  mature  consideration  of 
lis  Question,  upon  the  mistaken  assumption 
that  ft  had  been  previously  decided  in  the 
affirmative  by  the  Supreme  Court  of  the  State, 
and,  therefore,  they  have  not  become  a  rule 
of  property  in  the  State  and  are  not  binding 
upon  this  court  We  are  not  impressed  with 
this  contention.  Such  argument  might  with 
propriety  be  addressed  to  the  Supreme  Court 
of  the  State,  but  it  is  without  fav<Mr  here. 
We  are  bound  to  presume  that  when  the  ques- 
tion arose  in  the  State  court  it  was  thoroughly 
considered  by  that  tribunal,  and  that  the  d^ 
cision  rendeied  embodied  its  deliberate  Judg* 
ment  thereon. 

There  are  no  other  questions  in  the  case 
that  call  for  especial  consideration,  as  the 
foregoing  virtually  disposes  of  all  of  them. 
Upon  ike  whole  eaee  100  art  of  the  opinion  that 
the  decree  of  the  court  below  woe  eorreei^  and  it  ie 
a^nrfnedi 

The  Chirf  Juetiee  and  Mr.  Jueiice  Oraj 
did  not  hear  the  argument  or  take  part  in 
the  decision  of  this  case. 


J.  McQREQOR  ADAH8,  iV-  ^«  Brr., 
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Baieni  for  impretewunt  in  lanierne  what  i$ 
patemteMe  in^mUion'-citent  ef  Mee^a/rtide, 

L  The  patentlfor  an  improvenent  tn  lantcmi^ 
rranted  to  John  H.  Irwio  In  Ootober,  1MB),  Is  voU 
f  or  wans  of  iavsotlOQ. 

lXorm,^Wor  trikit  poteult  are 
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Am  fo  pofsnlaMHry  ef  JwniiCHiis,  see  mIm  to 
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S.  Tbe  bringing  togedher  of  old  devloes,  without 
seouring  ■ome  d6w  ftnd  useful  result  as  the  Joint 
iwoduct  of  the  oombinatlon— something  more 
than  a  niere  aggregation  of  old  results— does  not 
oonstttnte  a  patentable  iuvention. 

1.   Where  there  la  no  invention  the  extent  of  it^ 
use  of  the  patented  artioto  Is  not  a  matter  of  ma 
ment  upon  the  question  of  its  patentabia  diiar- 
aoter* 

[No.  60.]  I 

Argu€d  (kt.  iS,  JS91.      Bedded  Nat,  16, 1891. 

rl  ERROR  to  the  Circuit  Ck>urt  of  the  United 
States  for  the  Sontbern  District  of  Ohio,  to 
reyiew  a  Judgment  for  the  defendant  in  an  ac- 
tion to  recovier  damages  for  the  infringement 
of  a  patent  ^nted  to  John  H.  Irwin  for  an 
improvement  in  lanterns.    AfflrrMtL 

Not  reported  below. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  H.  Raymond  for  plaintiff  in  error. 

Messrs.  I^sander  Hill,  for  defendants  in 
error: 

Whereas  a  claim  for  a  true  combination  can- 
not be  anticipated  by  showing  the  separate  ele- 
ments to  be  old,  yet  a  claim  for  a  mere  aggrega- 
tion can  be  so  anticipated. 

HaiUs  V.  Van  Warmer,  87  U.  S.  20  Wall  858 
(22:  241);  Stephenson  ▼.  Brooklyn  0.  T,  B.  Co, 
114  U.  8.  149  (29:  58);  BeekeneUnfer  ▼.  Faber, 
92  U.  S.  847  (28:  719);  Btimpson  ▼.  Woodman, 
77  U.  S.  10  WalL  117  (19:  866);  HotMssw. 
GreentDood,  52  U.  S.  11  How.  248  (18:  688); 
Pearee  ▼.  Mulford,  102  U.  8. 112  (26:  98);  Hal- 
lister  y.  Benedict  df  B.  Mfg,  (Jo.  118  U.  8.  59 
(28:  901);  Pennsylvania  R  Oa.  y.  Locomotive 
E.  a.  T.  Oo.  110  U  8.  4fi0  (28:  222);  Blake  ▼. 
San  Franeisoo,  118  U.  8.  679  (28:  1070);  Pick- 
ering ▼.  McOuUough,  104  U.  8.  810  (26:  749); 
Thompson  v.  Boissdier,  114  U.  8.  1  (29:  76). 

Where  there  is  no  invention  the  extent  of  use 
and  the  superseding  of  other  devices  before 
used  are  matters  of  no  moment. 

HoUister  ▼.  Benedict  df  B.  mg.  Oo.  118  U.  8. 
59  (28:  901);  BvJbher  Tip  Pencil  Go,  v.  Howard, 
87  U.  a  20  Wall.  498  (22:  410);  BuUer  v.  Steckel, 
27  Fed.  Rep.  219,  86  Pat  Off.  Gaz.  455;  Unum 
Edge-Setter  Co,  ▼.  Keith,  189  U.  8.  580,  86  L. 
ed.  261,  55  Pat.  Off.  Gaz.  285. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  damages  for 
the  alleged  infringement  of  a  patent  for  an 
improvement  in  lanterns,  granted  to  John  H. 
Irwin  in  October,  1865,  and  assigned  to  the 
plaintiff  in  October,  1874.  It  was  brought  in 
the  Circuit  Oourt  of  the  United  States  tot  the 
Southern  District  of  Ohio.  The  plaintiff  is 
a  citizen  of  Illinois  and  the  defendant  is  a 
corporation  formed  under  the  laws  of  Ohio. 
Previous  to  the  invention  claimed  lanterns 


were  in  use  constructed  in  a  similar 
to  the  one  upon  which  the  alleged  imnrowi- 
ment  is  made.  They  had  a  like  metslUe 
bottom  and  top,  a  gfaas  globe  and  a  g«ri 
formed  of  upright  wires  attached  to  ri^  H 
the  top  and  bottom— the  guazd,  bottoou  ssl 
top  forming  together  something  like  a  bsikd^ 
into  which  the  lamp  with  a  class  chiniMf 
was  placed,  the  slass  protecnnff  the  flsai 
from  the  wind  ana  the  wire  jniara  pralectiif 
the  glass  from  injury  by  oollIsioQ.  Tbt  bfr 
tern  was  carried  by  means  of  a  swinging  hsi), 
connected  with  the  gatad  or  the  lop.  Us 
lamp,  placed  inside  of  the  globe,  nsled  m 
the  bottom  of  the  lantern,  whidk  vis  m 
connected  with  the  lower  ring  at  tiie  gsni 
that  it  could  be  detached  and  removed  vhn 
the  lamp  was  to  be  trimmed  or  filled  or  tit 
chimney  to  be  cleaned.  The  top  of  the  Isi- 
tem  also  aided  in  securing  the  globe  in  plssa 

To  a  lantern  of  this  kind  Irwin  sddsd  Ui 
al  leged  improvement  In  his  patent  he  sUH 
that  what  he  claimed  was  "securing  an* 
movable  lantern  top  to  the  upper  part  of  tti 
ffuard,  substantially  as  therein  specified  sii 
aescribed.  **  And  in  his  specification  he  m 
that  the  invention  "oonsiste  in  attaching  m 
metelHctop  of  the  lantern,  in  which  the  I9 
of  the  glass  globe  or  protector  enters  sad  If 
which  it  is  held  in  place  bj  a  hinge,  to  tfei 
upper  part  of  the  wire  guara  sonoandisff  ifel 
globe  and  securing  it  at  the  side  oppoiili 
said  hinge  by  a  removable  fastening  or  spriq^ 
cat-ch,  so  that  by  detachinc  said  cstch  fm 
the  said  upper  piart  of  the  lantera  gnsnl  tti 
top  of  the  lantern  mav  be  thrown  bsou  oM> 
ing  upon  tlie  aforesaid  hinge,  thus  essMim 
the  globe  to  be  removed,  or  fors^yoiltf 
purpose." 

The  terms  "removable  fsslenlsg*  tf 
"spring-cateh,"  as  observed  by  counsel,  optf 
every  conceivable  device  applicable  to  l» 
terns  and  adapted  to  connect  one  edge  of  lit 
lid  with  the  top  of  the  lantera  orguaidorli 
disconnect  it  It  was  simply  the  appllctfia 
to  the  ordinary  lantera  of  a  lid  sewed  kf  1 
hinge  on  one  side  and  by  any  kind  uf  loelnf 
device  on  the  opposite  side.  An  lofcsliH 
having  no  greater  extent  than  this  wss  Ml 
deemed  by  the  defendant  as  possrsisf  a^ 
virtue  deserving  a  patent  It  ooasiM 
simply  in  the  use  of  a  hinge  and  a  cstrk  Is- 
stead  of  two  equivalent  fastenings  levBctsllr 
employed  before,  and  only  passrsnd  iw 
merit :  that  by  the  use  of  the  hin«re  the 
could  not  be  separated  and  lost  in  osi 
catch  on  the  other  side  should  from  asv 
become  unfastened.  80  that  the  allci*!  ifr 
vention  only  amounted  to  securing  a  Ti4  Ml 
lantera  by  means  of  a  catch  00  oae  sidi  ■! 
a  hinge  on  the  other. 


Thompson  v.  Bolsselier,  S9:  7S.  and  Oornlng  v.  Bur- 
den, 14:  88S. 

Am  to  abandonmsnt  cf  InventUnu  see  noU  to  Feo- 
nock  V.  Dialogue,  f:  Wl. 

As  to  distinction  between  inventions  of  mschanlnii, 
orttolet,  or  vroAwU  oind  prooeaset;  irlkan  latter  pot- 
tmltSL^fibsnxAjt  to  Oorntns  v.  Burden,  14:  088. 

.^  to  ifieliidffia  pn>06«  and  prtxfuot  in  same  potent; 
aeponite  potent!  than^Air,  see  note  to  Bvans  v.  Baton, 
4:  IHL 

.dU  to  what  fviMue  may  cover,  see  noCs  to  O^Bellly 
r.  Ifoiss.  14;  flOL 
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jIi  to  anUvnniont  hsf ore 
neortMnff;  when 
terms,  see  note  to  Gajler  v.  Wilder,  He 

jiitowfconasrtgneeinoyem/orlufwinc— t: 
patentee  fmiit;  when  they  aniifioln.  see  nsli  ■ 
son  V.  Bousnau,ll:  114L 

Am  to  damaoes  for  imfrimqsinsmft  sf 
damages^  see  mats  to  Hong  ▼• 

jjjtonoeetgioen/orpafiwf  r<sl^' 
maCvrtty,  see  note  to   MaDdevlDs  « 
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The  plaintiff  in  his  declaration  alleges  that 
this  inrention  was  of  great  utility  and  was 
extensiTely  introduced  into  public  use  and 

fenerally  acquiesced  in.  The  defendant  in 
is  general  and  special  pleas  alleged  first  that 
the  supposed  invention  of  Irwin  did  not,  in 
▼lew  of  the  state  of  the  art,  require  the  exer- 
cise of  the  inventiye  faculty  but  only  mechan- 
ical skill  and  good  Judgment ;  second,  that  it 
was  not  for  a  patentable  combination  of  parts, 
but  only  for  an  aggregation  of  old  and  well 
known  parts,  each  of  which  performed  only 
its  old  and  well  known  function  unchangea 
by  the  combination ;  third,  that  at  the  time 
Irwin  filed  bis  application  there  was  pending 
in  the  Patent  Office  another  application  for 
the  same  invention  in  the  name  of  one  Du- 
bum,  upon  which  application  a  patent  was 
afterwards  issued ;  and,  fourth,  that  the  said 
supposed  invention  had  been  patented,  or  de- 
scribed in  printed  publications  or  patents, 
prior  thereto. 

On  the  trial  special  questions  were  submit- 
ted to  the  Jury,  and  they  found  that  the 
Irwin  patent  disclosed  no  improvement  which 
required  invention  as  distinguished  from 
mere  mechanical  skill  or  Judgment ;  that  the 
invention  claimed  had  been  patented  or  de- 
scribed in  previous  publications;  that  Irwin 
was  not  the  original  or  first  inventor  or  dis- 
coverer of  any  material  or  substantial  part  of 
the  thine  patented ;  and  that  the  defendant 
had  not  Infringed  the  alleged  patent.  Judg- 
ment was  accordingly  entmd  for  the  defend- 
ant in  the  action. 

We  do  not  perceive  that  in  the  rulings  of 
the  court  any  substantial  error  was  committed, 
The  elements  combined  to  form  the  alleged 
invention  merely  constituted  an  aggregation 
of  old  devices,  each  working  out  its  own 
effect,  without  producing  anything  novel, 
and  such  an  assemblage  or  bringing  together 
of  old  devices,  without  securing  some  new 
and  useful  result  as  the  Joint  product  of  the 
combination — something  more  than  a  mere 
aggregation  of  old  results-Hloes  not  consti- 
tato  a  patentable  invention.  Hailes  v.  Van 
Warmer,  87  U.  8.  20  Wall.  868  [22:  241]  ; 
Piekenng  v.  MeOuUaugh,  104  U.  8.  810  [26  : 

The  court  did  not,  therefore,  err  in  refusing 
the  instruction  requested,  that  before  the 
patent  could  be  held  invalid  by  reason  of  a 
prior  patent  it  was  not  sufficient  to  find  one 
of  the  elements  in  one  patent,  a  second  in 
another,  and  a  third  in  another.  If  the  patent 
were  for  a  combination  of  new  or  old  ele- 
ments producing  a  new  resultsuch  instruction 
might  nave  been  correct,  but  as  it  was  merely 
s  new  aggregation  of  old  elements,  in  which 
each  element  performed  its  old  function  and 
no  new  result  was  produced  by  their  combi- 
nation, the  instruction  was  not  applicable  and 
was  properly  refused. 

Nor  under  the  circumstances  did  the  court 
«rr  in  declining  to  instruct  the  jury  that  the 
fact  that  the  Irwin  lantern  had  practically 
auperseded  all  others  was  strong  evidence  of 
its  novelty.  The  question  before  the  court 
upon  the  main  issue  was  not  of  the  novelty 
of  the  invention  but  rather  of  its  patentable 
eharacter.  Where  there  is  no  invention  tb» 
oxtent  of  the  use  is  not  a  matter  of  moment. 

til  U.  S. 


We  think  that  all  the  important  questions 
of  fact  in  the  case  were  properly  sabmitted 
to  the  Jury. 

Th§  JttagmeiU  i§  therefcf  qffinmd. 


FRBDSRIOE   P.  OLCOTT  bt  jj^,  AppU., 

O.  B.  HEADRICE. 
(8ee8.a  Beporter*s ed.  6IS-6IS,) 

Claim*  pf  ertditoT*  upon  proeeedi  qfforeehture 
9aie~4imitatiun  of  presentation—iiabUity  of 
pure/tOMer — when  court  ma/y  permit  elaimi  to 
oeproved, 

L  Where  the  deoree  of  wale  of  mortgaged  property 
provides  for  the  payment  of  demands  by  the  pur- 
ohaser  and  that  demands  whloh  were  not  pre- 
sented within  six  months  after  the  coDflrmatlon 
of  the  sale  shall  be  barred,  and  the  deoree  of  oon- 
flrmatioo  contains  no  raoh  limitation  as  to  time, 
a  claimant  !may  present  his  demands  after  the 
lapse  of  more  than  said  six  mootlis. 

t,  A  porchaser  of  property  at  a  foreclosure  sale 
under  a  deoree  which  malces  him  liable  for  claims 
against  the  receiver  which  shall  be  preseDted 
within  six  moDths  after  tiie  confirmation  of  the 
sale  la  Uable  for  such  a  dalm  presented  after  said 
six  moDths,  where  the  decree  of  conflrmatioo  of 
the  sale  makes  such  purchaser  liable  for  aU  claims 
against  the  receiver  without  any  limitation  as  to 
the  time  of  their  presentation. 

SL  Where  a  fund  arising  from  a  sale  of  property 
is  in  court,  the  court  may  abrogate  the  lim- 
itation of  six  months  provided  by  the  decree  of 
sale  for  the  presentation  of  claims  and  permit  a 
creditor  to  prove  his  debt  after  the  expiration  of 
said  six  months. 

Too.  77.] 

Argued  and  euhmnted  Nov.  5, 1891,     Bedded 

Not.  16, 1891. 

APPEAL  from  a  Judgment  of  the  Circuit 
Ck>urt  of  the  United  States  for  the  Eastern 
District  of  Tennessee,  against  a  receiver  of  a 
railroad  for  damages  for  injury  to  plaiotiflf 
through  negligence  of  the  agents  and  employes 
of  the  receiver,  and  that  the  purchaser  of  the 
railroad  under  the  foreclosure  sale  pay  such 
Judgment,  on  certificate  of  division  in  opinion. 
Ju&ment  aflirmed. 

The  facts  are  stated  in  the  opinion. 

Not  reported  below. 

Mr.  wm«  M.  Baxter,  for  appellants: 

Ck)urts  of  equity  in  the  administration  of  In- 
solvent estates  have  the  power  to  fix  a  reason- 
able time  within  which  creditors  must  file  their 
claims. 

Union  Truet  Oo.  v.  Morrieon,  126  XL  S.  691 
(81:826). 

Mr.  Henry  H.  Ing^raoll*  for  appellee: 

Appellants  are  boimd  under  the  decree  of 
confirmation  to  pay  off  all  claims  and  demands 
of  whatsoever  nature  incurred  by  the  receiver. 

2  Dan.  Ch.  PI.  &  Pr.  1281;  Camden  v.  May- 
hete,  129  U.  8.  80  (82:  610);  ChOdreae  v.  Hurt, 
2  Swan,  491;  Atkiwn  y.  Muffree,  1  Tenn.  Ch. 
64:  Bloeeom  v.  Milwaukee  db  0.  R.  Oo.  68  U.  S. 
1  Wall.  666  (17:  678);  Soulier  v.  Milwaukee  di 
M.ROo.12  U.  8.  6  WaU.  662  a8:<80);  Sage 
v.  Central  B.  Co.  of  Iowa,  96  U.  B.  714  (24: 
648);  QriJIUh  y.  B(^rt,  69  U.  8.  18  How.  164 
(16:  810);  Orignon  v.  Ajttor,  48  U.  8.  2  How. 
842  (11:  291^. 
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Courts  of  equity  admit  creditors  of  insolvent 
estates  to  present  their  claim  before  final  dis- 
tribution is  made,  notwithstanding  they  may 
come  in  after  tbe  time  limited  by  the  court  for 
the  filing  of  claims. 

Brooks  V.  Gibbons,  4  Paige,  378.  8  L.  ed.477; 
Bnrcliard  v.  PhiUips,  11  Paige,  70,  5  L.  ed.  60; 
Grinnell  v.  Merchants  Ins,  (Jo.  16  N.  J.  Eq. 
283;  Lashley  v.  Hogg,  11  Ves.Jx.  602;  HurUu 
▼.  Jdurrell,  1  Tenn.  Ch.  626. 

Afr,  Justice  Blatchford  delivered  the 
opinion  of  the  court : 

A  bill  in  equity  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee,  by  the  Central  Trust 
Company  of  New  York  against  the  East 
Tennessee,  Virginia  and  Georgia  Railroad 
Company,  the  Tennessee  State  Line  Railroad 
Company,  and  one  Thomas,  to  foreclose  a 
mortgage  given  June  15,  1881,  by  the  first- 
named  railroad  company  to  the  Trust  Com- 
pany, on  its  property  situated  in  Tennessee, 
Georgia,  Alabama,  and  Mississippi.  On  the 
6th  of  January,  1885,  one  Fink  was  appointed 
receiver  in  the  cause,  and  placed  in  possession 
of  tbe  whole  of  the  property  of  the  railroad 
company. 

On  the  18th  of  March,  1886,  a  decree  of 
foreclosure  and  sale  was  entered.  That  de- 
cree contained  the  following  provisions: 
"And  the  purchaser  or  purchasers  of  said 
property  at  said  sale  shall,  as  a  part  of  the 
consideration  of  the  purchase  and  in  addition 
to  the  sum  bid,  take  the  said  property  upon 
the  express  condition  that  he  or  they  will  pay 
off,  satisfy,  and  discharge  any  and  all  claims 
now  pending  and  undetermined  in  either  of 
said  courts,  accruing  prior  to  the  appointment 
of  the  receiver  herein  or  during  the  receiver- 
ship, which  may  be  allowed  and  adjudged 
by  this  court  as  prior  in  right  to  said 
respective  mortgages,  together  with  such 
interest  as  may  t^  allowed,  except  as  to 
mortgages  prior  to  said  mortgages  foreclosed 
in  this  suit  and  subject  to  which  said  property 
shall  be  sold ;  and  also  upon  the  further  ex- 
press conditions,  that  he  or  tbey  will  pay  off, 
satisfy,  and  discharge  all  debts,  claims,  and 
demands,  of  whatsoever  nature,  incurred  or 
which  may  hereafter  be  incurred  by  said 
receiver,  Henry  Fink,  and  which  have  not 
been  or  shall  not  hereafter  be  paid  by  said 
receiver  or  other  parties  in  interest  therein ; 
and  said  purchaser  or  purchasers,  their 
successor  or  successors  or  assigns,  shall  have 
the  right  to  appear  and  make  defense  to  any 
claim,  debt,  or  demand  sought  to  be  enforced 
against  said  property ;  and  said  purdiaser  or 
purchasers,  their  successor  or  successors  or 
assigns,  shall  also  have  the  right  to  enter 
appearance  in  this  or  any  other  court  and 
contest  any  claim  or  demand  pending  and 
undetermined  at  the  date  of  the  confirmation 
of  such  sale.  All  claims,  debts,  and  demands 
accruing  during  the  receivership  herein  eliall 
be  barred,  unless  presented,  as  therein 
provided,  .within  six  months  after  the  confir- 
mation of  said  sale ;  and  jurisdiction  of  this 
cause  is  retained  by  this  court  for  the  purpose 
of  enforcing  the  provisions  of  this  article  of 
this  decree.^ 

A  supplemental  decree  was  made  April  26, 
1886,  aiid  a  special  inaatot,  oa  thA  8Sth  of 
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May,  1886,  sold  the  property  at  public  tu- 
tion  to  Frederick  P.  Oloott  and  othoi,  tk 
appellants    herein,     for    $10,250,000.    Tlie 
master  reported  the  sale  to  the  court,  lad  i 
decree  confirming  it  was  made  Jane  2S,  liH. 
That  decree   recited  that   the  plaintiff  hiA 
applied  for  the  confirmation  of  the  sale,  this 
the  sale  had  been  made  to  Olcott  and  othen^ 
acting  as  a  committee  on  the  part  of  the 
bondholders,  as  purchasing  trustees,  that  i» 
exceptions  to  the  report  of  the  sale  bad  bees 
filed,  and  sufficient  notice  of  the  heariof  of 
the  application  had  been  given  to  the  y)nci- 
tors  of  the  parties  to  the  cause ;  and  tbe  decne 
went  on  to  confirm  the  tale  and  the  report  of 
sale,  and  to  provide  that  the  special  master 
should  execute  a  proper  instrument  in  writing 
conveying  to  the  purchasers,  as  a  committee 
acting  on  behalf  of  the  bondholden,  u  pur- 
chasing trustees,  all  the  property  described   < 
in  the  decree  of  sale,  and  farther  provided  u    ^ 
follows:    ^And    it   is  further  ordered,  id-    I 
judged  and  decreed  that  the  said  purdttim 
shall  take  the  said  property,  and  tliat  it  bi 
recited  in  said  deed  that  they  dotaketki 
said  property,  subject  to,  and  that  the  aid 
purchasers  assume  and  pay  off,  any  md  lU 
debts,    claims,  and  demands  of  woasioeiff 
nature   now   pending  and  ondetennised  ii 
either  of  the  courts  in  which  the  origiDilaid 
ancillary   bills  in  this  cause  an  PcwUk 
which  majT  be  allowed  and  adjadged  1^  tUi 
court,  or  either  of  said  courts  whm  analhiT 
bills  are  pending,  as  prior  to  any  ri|^  » 
cured  under  said  consolidated  first  Wfonp^ 
under  foreclosure  of  which  the  said  sdc  w 
made,  and   subject   likewise  to  all  ddik 
claims,  and  demands  of  whatsoerer  Mftw 
incurred  by  Henry  Fink,  as  reoeivcr  la  lUi 
cause,  and  which  may  remain  anpald  tf  Iki 
termination  of  said  Fink's  reoeivenhipL'  % ! 
does  not  appear  by  the  record  wbethsr  wA 
deed  was  given ;  but  it  is  to  be  pnsoBBi 
that  it  was. 
On  the  2d  of  l^larch,  1887,  an  latenfataff 

Sstition  was  filed  in  the  canse  by  0.  E 
eadrick,  the  appellee  heroin,  allegiBf  M 
he,  on  March  80,  1886,  as  a  passeagsr  nm 
one  of  the  trains  of  the  railroad  opersMW 
the  receiver,  had  been  seriously  injaifdasi 
permanently  disabled,  by  reaaoo  o(  aoolNito 
which  occurred  on  the  road,  witbovttaltii 
his  part,  but  through  the  negliMot  sC  tti 
agents  and  employa  of  the  reoelver:  siilt 
prayed  for  a  judgment  for  damagss  for  isA 
injuries,  and  that  the  same  might  btpw 
out  of  one  or  the  other  of  the  followiaffiiM 
alleged  to  be  in  the  cuatodr  of  tteooottfi 
still  undistributed  :  **  1st.  The  fond  nmMif 
from  the  operation  of  the  road  by  ths  wwiig 
and  hitherto  unappropriated.  Sd.  Us  ttm 
hitherto  in  the  hands  of  tbe  noeiver,  vM 
have  been  by  him  diverted  fhim  tbe  ftpO 
of  the  receivership  and  apptopriated  lo  tti 
payment  of  the  bonded  inoebtcdDea  of  As 
railroad  company,  defendant^  aad  Ii  ^ 
purchase  of  rolling  stock  for,  and  thi  |^ 
manent  improvement  of,  nid  failieed  pnp 
erty.  8d.  The  funds  resalting  tnm  m 
operation  of  said  railroad  liy  said  leeri*^ 
which  were  turned  over  to  tbe  puitkssii" 
said  railroad  under  tbe  Mile  ordered  tktfiB 
by  this  court  in  this  cause,  ilh.  TW  •» 
ligatioo  of  the  purcbaaen  lo  par  '**  ^ 
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discharge  all  the  liabilities  and  obligations 
of  the  receiyer,  od  all  aocounU,  as  a  part  of 
the  terms  of  their  purchase  of  the  property." 

To  this  petition  it  was  answered,  as  a 
defense,  that  the  petitioner's  right  of  action^ 
if  any,  was  barred  by  the  provisions  of  the 
decree  of  sale  and  the  decree  of  confirmation, 
because  the  p^'tition  was  not  filed  until  after 
the  lapse  of  six  months  after  the  decree  was 
made  confirming  the  sale.  It  was,  in  fact, 
tiled  more  than  eight  months  thereafter. 

On  the  hearine  of  the  petition  by  the 
circuit  court,  held  by  the  circuit  iudge, 
(Judffe  JaclLSon,)  and  the  district  Judge, 
(Jxidge  Kev, )  their  opinions  were  opposed  on 
the  following  questions:  **lst.  Whether  or 
not  the  petitioner  was  entitled  to  file  said 
petition  In  said  cause  after  the  lapse  of  more 
than  six  (6)  months  after  the  entry  of  the 
decree  confirming  sale.  2d.  Whether  or  not, 
under  the  decrees  of  sale  and  confirmation 
of  sale,  plaintiff's  action  was  barred.  Ad. 
Whether  or  not  the  purchasers  of  the  property 
were  liable  for  any  claim  Hgainst  the  receiver 
presented  to  the  court  more  than  six  (6) 
months  after  the  decree  of  confirmation  of  the 
sale."  The  opinion  of  the  circuit  Judge  was 
in  favor  of  the  petitioner,  and  judgment  was 
entered  accordingly ;  and  the  foregoing  ques- 
tions were  oertiaed  to  this  court  The 
Judgment  was  for  $600  in  favor  of  the 
petitioner,  with  costs,  and  against  the  re- 
oeiyer,  but  the  judgment  stated  that,  as  the 
receiver  had  been  discharged  from  further 
liability,  and  the  purchasers  took  the  prop- 
erty  subject  to,  and  assumed  to  pay,  any  and 
[**7j  ^)  claims  and  demands  of  whatsoever  nature, 
incurred  by  the  receiver,  it  was  adiudged 
that  the  purchasers  pay  Uie  $600,  and  costs» 
to  the  petitioner. 

We  are  of  opinion  that  the  first  and  third 
questions  must  be  answered  in  the  affirmative, 
and  the  second  question  in  the  negative :  and 
that  the  Judgment  must  be  afiftrmed. 

Although  the  decree  of  sale  provided  that 
all  claims,  debts,  and  demands  accruing 
during  the  receivership  should  be  barred  un- 
less presented  within  six  months  after  the 
confirmation  of  the  sale,  yet  the  decree  of 
confirmation  provided  that  the  purchasers 
should  take  the  property,  and  that  the  deed 
aboold  recite  that  they  took  it,  subject  to  all 
debts,  claims,  and  demands,  of  whatsoever 
nature,  iDcoried  by  the  receiver,  and  which 
might  remain  unpaid  at  the  termination  of 
his  receivership.  It  does  not  appear  that  the 
purchasers  objected  to  the  terms  of  the  decree 
of  confirmation,  or  appealed  to  this  court 
from  that  decree.  They  niight  have  done 
both,  on  the  ground  that  the  decree  of  con- 
firmation varied  from  the  terms  of  the  decree 
of  sale  under  which  they  had  bought,  in 
destroying  the  six  months'  limitation.  It 
was  uncertain,  under  the  terms  of  the  decree 
of  sale,  what  claims  might  be  presented 
within  six  months  after  the  confirmation  of 
the  sale  and  be  allowed  by  the  court;  and  as 
thev  became  parties  to  the  proceed  inff  by 
tlielr  purchase,  they  should  have  seen  to  it  that 
the  terms  of  the  decree  of  confirmation  did  not 
create  still  farther  uncertainty,  by  destroying 
the  six  months'  limiution.  The  time  of  the 
oonfirmatioB  of  the  sale  was  uncertain,  and, 
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inasmuch  as  six  months,  by  the  decree  of 
March  18,  1886,  was  to  run  from  the  confir- 
mation of  the  sale,  the  purchasers  were  put 
upon  inquiry  to  see  tmit  the  term  of  six 
months  was  not  varied  by  the  decree  of  con- 
firmation. 

If  the  purchasers  had  objected  to  the  decree 
of  confirmation  because  it  destroyed  the  six 
months*  limitation,  they  could  either  have 
asked  the  court  not  to  insert  such  a  provision 
and,  on  its  refusal,  have  appealea  to  this 
court,  or  have  declined  to  tw  bound  by  the 
sale,  on  the  ground  that  the  new  terms  varied 
from  those  contained  in  the  decree  of  sale. 

It  was  within  the  discretion  of  the  court  to 
abrogate  the  six  months'  limitation,  the  fund 
being  substantially  a  fund  in  court.  Brook$ 
V.  Gibbons,  4  Paige,  874,  8  L.  ed.  476 ;  Burch- 
ard  v.  PhiUip$,  11  Paige,  70.  6  L.  ed.  60; 
GrinneU  v.  Mere?ianU  Ins.  Oo,  16  ^,  J.  £q. 
288;  Lashley  v.  Hogg,  11  Yes.  Jr.  602;  Uur- 
ley  V.  MurreU,  2  Tenn.  Ch.  620.  That 
being  so,  as  the  record  does  not  show  on  what 
grounds  the  court  acted,  the  presumption 
must  be  that  it  properly  exercised  its  dis- 
cretion. 

The  first  and  third  questions  are  answered 
Intheafilrmative,  and  the  second  question  in 
the  negative,  and  the  fudgment  is  affirmed. 


LEBBEUS  H.  ROGERS,  Pff.  in  Err.. 

e. 
UNITED  STATES. 

09ee  8.  C  Beporter*S  ed.  6I8-6HJ 

Whsn  this  court  cannot  review  Judgment  (fdr' 
euit  court  qjflrming  Judgment  qf  dutriei 
oofurt— findings  cf  fact  by  the  court  upon  the 
evidence  in  a  common  law  action — when  eaDeep" 
tians  cannot  be  taken — when  this  court  cannot 
review  a  case— when  judgment  cf  court  below 
must  be  presumed  to  be  night, 

1.  nds  oourt  oaiiDOt  review  ibr  jodffnieot  of  the 
etroilt  court  afllnninff  a  jndiniMnt  of  the  dlitrtoi 
oourt,  in  an  aotton  at  law  which  was  not  tried  In 
the  diftrlot  oourt  l»7  a  Jury  or  on  ao  agreed  state* 
meotof  fliots. 

t,  Theflndlnf  of  Issue  of  fact  by  the  oourt  upon 
the  evfclenoe  Is  altogetlier  unknown  to  a  oommon 
law  court,  and  oanoot  be  reoovoiaed  as  a  judicial 
act;  sooh  questtoos  are  exohtsively  Cor  the  Jury. 

SL  Ko  exoentkm  oan  be  takao  to  an  ophiloo  of  the 
oourt  upon  the  admlMloii  or  ejeottoa  of  testi- 
mooj  or  upon  any  other  quesUoo  of  law  which 
maj  grow  out  of  the  evMenoe,  hi  a  oommoD  law 
aotkm«unlfSi  a  Jury  was  empaneled  and  the  ez- 
oeptiOD  fsserred  while  thej  were  at  the  bar. 

4.  ms  oourt  cannot  regard  the  ftots  found  l»7  the 
Judge  on  the  eyideooe  wtthootajurj  as  having 
been  judldallj  determined  In  the  oourt  below.  In 
a  oommon  law  aotJofu  and  in  such 


Horm.—As  to  judgment  on  agreed  SUtUmeni^  see 
note  to  Stimpson  V.  Baltimore  ft  8.  B.  Oo.  11: 411. 

AstoeoDeeiiUon^when  mmet  be  taken,  to  he  anoA 
abU  en  review,  see  note  to  Pbelps  v.  Majer,  U:  eOL 

AstowhatpartieuUMrU^lneanepikmstsneeessanr 
Sn  order  to  a  review  in  avpeOate  oourt,  see  note  t» 
If  oore  V.  Bank  of  MetropoUi.  Kh  ns. 

Am  to  what  queetUms  the  Vntted  atatm 
Oomrt  wUl  review  on  writ  ef  error;  b4a 
■eeiioCo  to  Parks  v.  Turner,  11: 9BL 

That  the  aufireme  Court  wa  notrevtewthe 
MoMdry  ootten  of  Chs  eoivt  Mow,  see  nolo  to  BsiTOW 

v.Hlll,14e4iL 
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fllB  BW  SDrBKU  CoDST  of  thb  Unhsd  Stai 

no  bob  bafon  thh  eonit  upon  whUi  qoMtloiM  taken,  and   delli 

of  bw  mar  ttgtOj  and  judlolallr  bam  amea  Id  Uw  and  In  rlolai 

Uielittraloreoart,  and  DO quetfloDa,  therefore,  are  The   partlea  fl 

opBo  M  roTidoD  br  ttil*  Mon  u  an  appeUato  watTing  the  riehl 


MbanaL  Bentlng  that  u 

-    "^ — '-■-'Iftrlatooanhadjartadlotlonot Qm   -nithouti  " 
X  anil  the  parties  and  there  ii  do   Brown. 


•k   When  the  dktrlatooan  had  Jorts^eUonot^aM   vithoutajun. 


nathm,  tti  Jaaginent.murt  be  prtmmed  w  m  tealiniony  of  the 

"*''*■  of  fact  were  ai  ft 

[Wo.  78.1  "iBt.  That  Ion 

Atv"^  ^^-  S,  1391.    Dteided  Nov.  18, 1891.  corps,  under  thi 

organized,  and  bt 

F  ERROR  to  the  Oircnlt  Court  of  tie  United  ™ii^i„i^  .wSl 

Bute,  for  the  Southern  DUtrict  of  New  SSJShihadnro 

York,  \a  review  a  judgment  of  that  court  af-  iSS.     ThS*nS 

-flrming  a  Judgment  of  the   Dialrict  Court  in  ii„„  w    R«i- 

«n  action  at  law  beard  by  the  court  on  the  tes-  Se  mth  in^^ 

tiinoD7  without  »Jury  or  an  agreed  statement  ^^j^j,^  j,,  o,g^| 

Howgate,  b^  a  ■] 

irr.Ctaorc*  BUaa  for  pfaintiS  in  error.  •>>»«■„  ]!f^ 

Mr.  Wn.  S.  T»fl,  BMdtor-Qen.,  for  de-  "■  w^iS 

fendant  in  error.  ■•'O.wt.i  ii>vi». 

(The  arguments  of  counsel  being  entirely  to  ?f^   ,  ""«™ 

the  merits,  are  not  giTen).  -3.    Pirii  Lii 

aoth  Infantry,  bi 

Mr.    JvttiM    Blatehlbrd    delivered  the  Ing  signal  offlcE 

opinion  of  the  court :  assigned  to  duty 

On   the   ISth  of  March,    1685,   the   United  officer  at  this  offi 

States  brought  an  action  at  law  in  the  District  duties  U  may  be 

Court  of  the  United  States  for  the  Southern  "'&.    First  Lie 

District  of  New  Tork,  against  Lebbeus  H.  cavalry,  acting  1 

Sogers,  to  recover  $12,000,  with  Interest  and  Ifl  hereby  Rlievei 

costs,  the  principal  sum  being  the  amount  of  disbursing  olBcei 

the  penalty   of  a  bond  executed   by  Henry  over  all  governm 

W.  Howgate  as  principal,  and  Rogers  and  tainlng  to  this  ol 

another  person  as  sureties,    on  the  18th  of  slble,  to  First  L 

March,  1878,  which  bond  recil«d  that  How-  20th  infantry,  bn 

gate,  first  lieutenant  of  the  twentieUk  Infan-  signal  oBlcer  and 

tty,  had  been 'assigned  todutyasa  property  and  receipt  for  U 

and  disbursing  officer.  Signal  Service,  U.  8.  "'By  order  ofl 

A.,  '  and   was  conditioned  that  Howgat«  army: 

should  at  all  times  "during  his  holding  and  "'Gi 

reniBlnlDgln  said  office."  carefutlydlacbarge  "' Captain  Ut  li^f 

the  duties  thereof,  and  faithfully  expend  all  "'Anting  t 

public  money,  and  honestly  account  for  tbe  — wu  assigned  t 

-oame   and   for   all    public   property    which  burslng  officer  tn 

should  or  might  come  Into  his  hands  "on  officer,  and  he  tc 

account    of  Signal  Service,    U.    B.    Army,  fllgnment  and  ent 

without  fraud  or  delay."  ^4th.  That  in 

The  complaint  alleged  that  Howgate  en-  as  principal,  ani 

-tered  upon  tbe  duties  "  of  properly  and  dis-  the  sureties,  ese< 

bursing  officer,  Blgnal  Service  of  the  United  mentioned  In,  an 

States  Army  1"   that,   while  acting  ■«  such  lo  the  complaint 

«fflcer,   be  did  not  carefully  discharge  the  [The  fifth  fine 

duties  of  his  office,  and  faithfully  expend  all  tbe  coitdltl(«  of 

public  mon^a,  and  honestly  account  for  the  "tth.  That  sali 

fiame,  and  for  all    public  property  which  tntaotry,  while 

«ame  into  his  hands  "on  account  of  the  Signal  tKusingofflcet,  S 

Service,    U.   S.    Army,"    without  fraud  or  dldnotcarefnlly 

-delay,  in  this,   that  on  dlven  dates  during  sndtalttifnlly  ex 

the  years  1878.  1879.  and  1880,  while  acting  honestly  aoooa&t 

as  anch  officer,  he  received  from  the  United  public  propertr 

States,  on  account  of  the  Signal  Service  of  but  did  frktidale 

the  United  States  Army,  flsS.aSS.SS,  which  fraud  the  plain 

«im  be  did  not  faithfully  expend  and  had  |188,SSfi.BB. 

not  accounted  for.  "7th.  That  tb 

The  answer  of  Rogers,  besides  denving  the  to  the  United  Bt 

Invachea  of  the  bond  alleged  In  the  com-  received  aa  prop 

plaint,  Mt  np  thst  tbe  bond  was  executed,  Blgnal  SbtvIin 
«54 
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1st  day  of  April,  1878,  and  Slst  di^  of  Sep« 
lember,  1881,  in  the  sum  of  $188,  m  82. 

'^BtL  That  sach  hond  was  made,  executed, 
deliyered,  and  given  by  said  Ho^smto  and  the 
defenduit  and  the  other  surety  volontarily. 

''Oth.  That  there  is  now  dae  on  said  bond 
the  sum  of  $12,000,  with  interest  from  81st 
March,  1886,  making  in  all  $18,476." 

The  court  found  the  following  conclusions 
of  law: 

**  1st.  That  the  office  of  property  and  dis- 
bursing officer.  Signal  Serdce,  U.  8.  Army, 
is  one  created  and  duly  authorized  by  law. 

*'2d.  That  the  duties  assigned  to  such  offi- 
cer  are  duly  authorized  by  Taw. 

"Sd.  That  duties  covered  by  the  bond  in 
(his  action  are  authorized  by  law. 

''4th.  That  the  bond  in  the  complaint  men- 
tioned is  a  legal  valid  obligation. 

"  6th.  That  the  plaintiff  is  entitled  to  Judg- 
ment against  the  defendant  for  the  sum  of 
$12,000,  with  interest  from  March  81,  1886, 
amounting  in  all  to  $18,476,  for  which  sum 
Judgment  is  ordered,  with  costs." 

Thereupon  a  Judgment  was  entered  in  the 
district  court,  in  favor  of  the  United  States, 
against  Rogers,  for  $18,476  damages  and 
$80.87  costs. 

A  bill  of  exceptions  was  filed  in  the  dis- 
trict court,  which  states  that  the  plaintiffs 
put  in  evidence  the  order  set  forth  in  the 
third  finding  of  fact,  and  also  the  bond, 
which  is  set  forth  in  full,  and  a  stipulation 
in  writing,  whereby  the  defendant  admitted 
that  Howgate*  "  while  acting  ad  property  and 
4lisbur8ing  officer,  Signal  Service,  tJ.  S. 
Army,  did  not  carefully  discharge  the  duties 
thereof,  and  faithfully  expend  all  public 
iuoneys,  and  honestly  account  for  the  same, 
and  for  all  public  property  which  came  into 
his  bands,  but  did  fraudulently,  and  with  in- 
tent to  defraud  the  plaintiffs,  embezzle  the 
«um  of  $188.255.22, "  and  that  he  was  indebted 
to  the  United  Stotes  in  that  sum. 

The  bill  of  exceptions  also  states  that  the 
plaintiffs  put  in  evidence  certain  orders  of 
the  War  Department,  which  are  set  forth,  and 
that  it  was  admitt^  that  Howgate  was  an 
ofiScer  of  the  regular  army  of  the  United 
States.     It  then  sets  forth  that,  the  evidence 
of  the  plaintiffs  beingclosed,  the  defendant's 
counsel,    without    offering   any  testimony, 
tnoved  the  court  to  direct  a  verdict  for  the 
defendant,  on  the  ground  that,  as  a  matter  of 
law,  no  action  could  be  maintained  by  the 
plaintiffs  upon  the  bond  proved ;  that  the 
•court  refused  to  grant  that  motion,  and  the 
•defendant  excepted  to  such  refusal ;  and  that 
he  also  excepted  to  the  decision  and  finding 
•of  the  court  in  favor  of  the  plaintiffs.    The 
opinion  of  the  district  Judge  is  reported  in 
138  Fed.  Rep.  607.    It  states  that  the  only  de- 
fense was  that  the  bond  was  not  given  vol- 
4intarily,   and  that  the  office  was  not  one 
created  or  authorized  by  statute;  that,  as 
Howgate  was  not  bound,  as  an  officer  of  the 
army,  to  accept  the  appointment  of  property 
lind  disbureing  officer  in  the  Signal  Corps 
and   to  give   the  bond,  his  assurnment  to 
duty,  in  the  order  of  July  26.  1876,  must  bo 
deemed  to  have  been  an  assignment  upon  his 
own  application,  or  upon  his  acquiescence ; 
that  a  failure  to  given  a  bond  could  not 

t  u  u.  s. 


have  subjected  him  to  discipline  or  loss  of 
rank  in  the  army ;  that  the  bond  must,  there* 
fore,  be  deemed  to  liave  been  given  volun- 
tarily by  him  and  his  sureties ;  and  that,  the 
of6ce  and  the  duties  aasiffned  to  the  officer, 
and  covered  by  the  bond,  being  duly  author- 
ized by  law,  the  defendant  was  liable. 

In  May,  1887,  the  defendant  sued  out  a  [W8] 
writ  of  error  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York,  to  review  the  Judgment.  The 
case  was  decided  by  Judge  Wallace,  in  that 
cqurt,  in  November,  1887,  and  his  opinion  is 
reported  in  82  Fed.  Rep.  890.  He  held  that 
the  bond  was  a  voluntary  one ;  that,  although 
it  should  be  assumed  that  Howgate  was  not 
an  officer  and  did  not  hold  an  oflSce  while  the 
bond  was  in  force,  still  the  bond  must  be 
treated  as  a  contract  to  secure  the  United 
States  against  loss  from  the  unfaithfulness  of 
an  employ^  in  the  Signal  Service,  who  waa 
about  to  De  inUiisted  with  public  money  in 
the  course  of  his  employment ;  and  that  the 
defendimt  was  liable  on  the  bond.  The  J udg- 
ment  of  the  district  court  was  affirmed,  wiUi 
costs,  and  afterwards  a  motion  for  a  reargu- 
ment  was  denied. 

The  defendant  then  sued  out  a  writ  of  error 
from  this  court,  to  review  the  Judgment  of 
the  circuit  court,  and  the  case  has  been 
argu^  here  on  the  merits.  But  a  prel  iminary 
question  arises,  which,  though  not  alluded 
to  in  the  brief  of  either  party,  must  be  taken 
notice  of  by  this  court. 

The  case  was  not  tried  in  the  district  court 
by  a  Jury  or  on  an  agreed  statement  on  facts. 
Ijie  court  "heard  the  testimony  of  the  wit- 
nesses." The  stipulation  which  was  put  in 
evidence  extended  only  to  two  specific  mat- 
ters. The  important  fact,  relied  upon  in  the 
opinions  of  both  the  district  Judge  and  the 
circuit  Judge,  that  the  bond  was  ffiven  vol- 
untarily^^is  found  as  a  ^act  by  the  district 
court.  The  bill  of  exceptions  states  that  the 
defendant  moved  the  court  to  direct  a  verdict 
for  him,  on  the  ground  that,  as  a  ntatter  of 
law,  no  action  could  be  maintained  by  the 
United  States  upon  the  bond  proved.  It  is 
strongly  argued  in  the  brief  for  the  plaintiff 
in  error  here  that  the  bond  was  not  a  volun- 
tary one,  because  Howgate  was  placed  under 
the  ordera  of  the  Chief  signal  Officer,  and  in 
effect  orders  to  give  a  bond,  and  would  have 
been  liable  to  a  court-martial  if  he  had  re- 
fused to  obey  his  superior  officer. 

The  finding  by  the  district  court  of  the 
fnct  that  the  tond  was  given  voluntarily  may 
have  depended  upon  the  "testimony  of  the 
witnesses,"  referred  to  in  the  findings,  as  [M4] 
may  also  the  statement  in  the  findings  that 
Howgate  voluntarily  accepted  his  assignment 
to  duty  as  property  and  disbureing  officer. 
The  question  as  to  the  liability  of  the  defend- 
ant arises  on  the  bill  of  exceptions,  because 
it  arises  out  of  the  refusal  to  grant  the  motion 
to  direct  a  verdict  for  the  defendant,  which 
must  be  considered  as  a  motion  to  find  for  the 
defendant. 

There  was  no  statute  in  existence  which 
provided  for  the  trial  in  the  district  court  by 
the  court  without  a  jury.  It  is  provided  by 
§  666  of  the  Revised  Stetutea  that  "the  trial 
of  issues  of  fact  in  the  district  courts,  in  all 

86S 


( 


648-566 


BUFBEMB  COUBT  OF  THB  UNITED  StATEB. 


OcT.Tiii^ 


causes  except  cases  in  equity  and  cases  of 
admiralty  and  maritime  jurisdiction,  and 
except  as  otherwise  proviaed  in  proceeding 
in  bankruptcy,  shall  be  by  jury."  The  pro- 
vision for  waiying  a  jury,  in  §  469  of  the 
Revised  Statutes,  applies  only  to  the  circuit 
court,  as  does  also  a  special  provision  of 
§  700,  in  re^rd  to  the  review  by  this  court 
of  a  case  tried  in  the  circuit  court  by  the 
court  without  a  jurv.  There  are  no  similar 
provisions  in  regard  to  trials  without  a  jury 
in  the  district  courts,  to  those  founa  in 
g§  649  and  700  in  respect  to  circuit  courts^ 

It  is  true  that,  in  the  district  court,  in  a 
suit  otherwise  triable  by  a  Jury,  the  parties 
may,  by  stipulation,  waive  a  jury  and  agree 
on  a  statement  of  facts ,  and  submit  the  case 
to  the  court  thereon,  for  its  decision  as  to  the 
law.  Henderson* B  Distilled  Spirits,  81  U. 
8.  14  Wall.  44,  63  [20:  816,  816],  That 
might  have  been  done  also  in  the  circuit 
court,  without  any  statute  to  that  effect. 
Campbell  v.  Boyreau,  62  U.  8.  21  How.  223, 
226,  227  [16:  96,  97].  This,  however,  is 
not  the  finding  of  issues  of  fact  by  the  court 
upon  the  evidence.  The  provisions  of  §§  649 
and  700  relate  wholly  to  such  finding,  and 
not  at  all  to  the  action  of  the  court  upon  an 
agreed  statement  of  facts,      j 

In  the  present  case,  the  circuit  court  could 
not  properly  consider  an^  of  the  matters 
raised  by  the  bill  of  exceptions ;  nor  can  this 
court  do  so.  All  that  the  circuit  court  could 
do  was  to  affirm  the  judgment  of  the  district 
court ;  and  all  that  this  court  can  do  is  to 
affirm  the  judgment  of  the  circuit  court. 
The  circuit  court  had  jurisdiction  by  its  writ 
of  error,  and  this  court  has  jurisdiction  in 
the  present  case. 

The  authority  givoj*  to  the  circuit  court  by 
g  638  of  the  Revised  Statutes  is  merely  to  re- 
examine the  final  judgments  of  a  district 
court  in  civil  actions.  The  sameauthority  was 
given  to  this  court  in  respect  to  judgments 
of  the  circuit  court,  before  the  Act  of  March 
8,  1865,  (13  Stat,  at  L.  601,  §4,)  the  pro- 
visions of  which  are  now  embodied  in  §§  649 
and  700  of  the  Revised  Statutes.  The  extent 
of  that  authority  was  settled  by  the  case  of 
Campbell  v.  Bayreau,  before  citeil.  That  was 
a  suit  at  law  in  a  circuit  court.  The  whole 
case  having  been  submitted  to  the  court  upon 
the  trial,  and  a  jury  having  been  expressly 
waived  by  agreement  of  parties,  evidence  was 
offered  on  both  sides.  The  court  found  the 
facts,  and  then  decided  the  questions  of  law 
arising  upon  such  facts,  and  gave  judgment 
for  the  plaintiff.  The  defendants  sued  out  a 
writ  of  error  from  this  court.  There  were  In 
the  record  bills  of  exceptions,  which  showed 
exceptions  by  the  defendants  to  the  admissi- 
bility of  evidence,  and  exceptions  to  the  con- 
struction and  legal  effect  which  the  court  gave 
to  certain  instruments  in  writing.  But  this 
court  held  that,  in  the  mode  of  proceeding 
which  the  parties  had  seen  proper  to  adopt, 
none  of  the  questions,  whether  of  fact  or  of 
law,  decided  by  the  circuit  oourt,  could  be 
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reexamined  by  this  court  upon  a  writ  of 
error.  The  opinion  of  this  court,  delivered 
by  Chief  Justice  Taney,  cited  to  that  effea 
Chiild  V.  FrotUin,  (69  U.  8.  18  How.  135  [15. 
290])  ;  Suydam  v.  WiUiamsM,  (61  U.  S.  i» 
How.  427.  432  [16:  97b.  9791).  and  Kl^'v 
Forsyth,  (62  U.  B.  21  How.  85  [16 :  32]  / :  ind 
said :  "The  finding  of  issues  of  fact  bj  the 
court  upon  the  evidence  is  altogether  unkoova 
to  a  common  law  court,  and  cannot  be  recog- 
nized as  a  Judicial  act.  Such  questions  an 
exclusively  within  the  province  of  the  joir: 
and  if,  by  agreement  of  parties,  the  qoertiooi 
of  fact  in  dispute  are  submitted  for  dediioi 
to  the  judge  upon  the  evidence,  he  does  m 
exercitie  judicial  authority  in  decidin;.  bnt 
acts  rather  in  the  character  of  an  arbitntdi. 
And  this  court,  therefore,  cannot  lejnud  the 
facts  so  found  as  judicially  determined  ii 
the  court  below,  nor  examine  the  queitioBii 
of  law,  as  if  those  facts  had  been  ooncln- 
sively  determined  by  a  jury  or  settled  Irrtke 
admission  of  the  parties.  Nor  can  uja- 
ception  bo  taken  to  an  opinion  of  the  eoort 
upon  the  admission  or  rejection  of  teitiwBj 
or  upon  any  other  question  of  law  which  air 
grow  out  of  the  evidence,  unless  a  Jmr  m 
actually  impaneled,  and  the  excepcioo  n- 
served  while  they  were  still  at  the  bar.  The 
statute  which  gives  the  exception  in  triil  ii 
common  law  gives  it  only  in  sach  cMei 
And  as  this  court  cannot  regard  the  btU 
found  by  the  j  udge  as  havi  n ff  been  jndidiUy 
determined  in  the  court  below,  there  new 
facts  before  us  upon  whi6h  questiooi  of  kv 
may  legally  and  judicially  have  arisen  ii  ikr 
inferior  court,  and  no  questions,  tfaeRioR. 
open  to  our  revision  as  an  appellate  tribnd. 
CoDsequently,  as  the  circuit  cooit  had  jurii 
diction  of  the  Subject-matter  sjid  tbepaitici 
and  there  is  no  question  of  law  or  fact  op» 
to  our  re-examination,  its  Jadgmeiit  mitf  V- 
presumed  to  be  right,  mi  oo  that  pon^ 
only  affirmed.* 

Various  decisions  in  the  eiicnlt  oontili* 
followed  and  applied  this  mllng  to  wriiitf 
error  from    them    to  the    district  eooA 
United  States  v.  Fffieen  Bagskeads  s4  Jhrnk 
6  Blatchf .   106 ;  BUxir  ▼.  AUem,  8  DilL  W; 
Wear  v.  iiayer^  8  McCimir,  178; 
Lyons  Nat.  Bank,  19  Blatchf.  971: 
Jeu>ett,  22  Blatchf.  65.    The         _ 

wf 

alL  M 
raO:  8^  ;  QtOmam  ▼.  BUmi*  A  Jf.  Mr 
Oo.  91  tr.  8.  W^  814  [28:  406,  ¥m\  «ip 
Oounhi  Suprs.  v.  KennieoU,  lOlU.  &  » 
666  [26:486,4871;  Band  ▼.  IMkX  Ut 
U.  8.  604.  606  [28:  886,  88^:  iMr« 
OaUral  Vermont  K  Oo.  118  U.  &  10  P 
198]  ;  Andes  v.  Slauson,  180  U.  a  MM 
489  032:  989,  9011;  GUnn  ▼.  Fksi.  IHT 
8.888.400,401^8:080].  ^ 

Without  ooDsiaerinc  aay  qneitiaHflif 
merits,  ik§  judgment  ^  m  §km»i^^  I 
ther^fbr§  ^gkfmti 


were  applied  by  this  court  in  FUm 
Tweed,  76  U.  &  0  Wsll.  485  [18: 
Kearney  v.  Oarn,  70  U.   &   19  Wall 
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Rbotob  t.  Liphcomb. 
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lal  amaunt-^ritdieUon  qf  iki$ 
eowri — afUlaviU  a$  to  vaius  wiU  be  contidertd 
though  tak$n  in  circuit  court, 

X.  Wbaro  upoo  the  aflldavH  preteoted  to  the  elr- 
oult  court,  aiKl  tnmsmltted  to  this  ooort,  the 
proof  Is  orerwbelmlnv  that  the  value  of  the  prop- 
erty In  oootroTenjr,  does  uot  exceed  fire  thou- 
■lod  doUare;  thle  court  hat  no  jurMictloii  and 
the  caee  will  be  dlmilaed. 

iL  It  la  Dot  In  the  power  of  the  drouft  court  to  de- 
termine the  extent  and  Umtti  of  the  jurledlctSon 
of  thli  court:  that  la  a  matter  which  this  court 
must  finally  decide  for  ItMlf. 

S.  Where  the  aflldaflts  as  to  ralue  toare  the  matter 
douhtful,  this  court  will  not  dismiss  the  appeal 
which  had  been  allowed  by  the  droult  court 

4.  Afldarlts  as  to  the  Talue  of  the  subject  In  eoo- 
troversy  presented  to  the  circuit  on  an  appllca- 
tloii  to  set  aside  the  order  allowlnir  an  appeal,  and 
letuned  In  the  record  to  this  court  may  be  ooo- 
sldered  by  lt«  on  a  motion  to  dlnmlsk 

iNo.  40.) 

Argued  Oct.  fO,  189t    Decided  Nac  16, 189L 

APPEAL  from  a  decree  ot  the  Circuit  Court 
of  the  United  States  for  the  Bastern  Dis- 
trict of  Arkansas,  dismissing  a  suit  brought  to 
compel  defendant  to  convey  lands  to  plaiotifl. 
On  motion  to  dismiss  for  want  of  Jurbdictlon. 
J}i*mi>%ed. 
Not  reported  below. 

Statement  by  Mr,  Ju$Ucc  Brewers 
On  April  20, 1884,  appellant  filed  bis  bfll  to 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas,  alleging  that  he 
was  the  equitable  owner  of  lot  10,  in  block  120, 
In  the  town  of  Hot  Springs,  Arkansas,  that  the 
legHl  title  stood  in  the  name  of  defendant,  and 
l>rajing  that  she  be  adjudged  a  trustee  iat  bis 
Dealeflt,  and  ordered  to  oonrey  the  premises  to 
him.  On  the  final  hearing  a  decree  was  en- 
tered, dismiiBing  the  bill  Neariy  two  Tears 
thereafter,  without  notice  to  the  appellee,  and 
oo  the  single  affldaTit  of  appellant  that  the 
property  was  worth  over  five  thousand  dollars, 
an  appod  was  allowed.  Subseauently,  and  at 
the  same  term,  the  appellee  filed  in  the  circuit 
court  a  motion  to  set  aside  the  order  sJlowinir 
an  appeal,  and  to  sustain  her  motion  the  affi- 
davits of  sixteen  citizens  of  Hot  Springs, 
among  them  the  collector  of  taxes  and  sheriff 
sod  several  real  estate  brokers,  showing  that 
the  value  of  the  property  was  not  to  exceed 
thirty-flve  hundred  dollars,  and  probably  not 
over  twenty-five  himdred  dollars.  Upon  this 
testimony  the  circuit  court  made  an  order. 


setting  aside  and  vacating  the  allowance  of  an 
appeaX  with  leave  to  the  appellant  to  renp^ 
his  motion  therefor,  and  file  additional  affl- 
davits  as  to  the  value  of  the  property.  Appel  • 
lant  took  no  further  action.  Prior,  however, 
to  the  filing  of  this  motion  the  citation  had 
been  served  on  appellee,  and  the  record  filed 
in  this  court.  The  appellee  now  moves  to  dis- 
miss the  appeal  on  the  ground  that  there  is  not 
five  thousand  dollars  involved  in  the  contro- 
versy. 


Meeen.  A«  H.  Oarlaad  and  J7.  J.  Jfby  for 
mt 
Johii  MeClare  for  appellee. 


apoellant 


Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  motion  to  dismiss  the  appeal  must  be 
sustained.    Upon  the  entire  tefliimony  finally 

K resented  to  the  circuit  court,  and  transmitted 
1  the  record  original  and  supplemental  to  this 
court,  the  proof  is  overwhelming  that  the  value 
of  the  property  did  not  exceed  five  thousand 
dollars;  and  this  positive  testimony  is  rein- 
forced by  all  that  appears  in  the  case  in  respect 
to  its  situstion  and  condition.  There  is  little 
room  for  doubt  on  this  mstter,  notwithstand- 
ing the  opinion  of  appellant  that  the  property 
is  worth  over  five  thousand  dollars.  It  is  not 
in  the  power  of  the  circuit  court  to  determine 
the  extent  and  limits  of  our  Jurisdiction,  for 
that  is  a  matter  which  Ibis  court  must  finally 
decide  for  itself.  The  practice  which  is  to  be 
pursued  and  the  rules  which  are  to  control 
nave  been  deariy  and  fully  stated  bj  the  Chief 
Justice,  in  the  recent  case  of  Red  Biter  Cattle 
Oo.  V.  Needham,  087  U.  S.  882  [84:  799], )  in 
which  this  court,  while  deciding  that  where 
the  value  is  not  definitely  determined  by  the 
pleadings  or  decree  it  should  generally  be 
settled  m  the  first  instance  by  the  circuit  court 
upon  notice  and  testimony,  and  not  upon  ad- 
ditional testimony  here,  also  held  that  the 
showing  made  in  that  case  in  the  circuit  court 
by  affidavits  was  not  sufficient  to  establish  a 
value  in  excns  of  five  thousand  dollars,  and 
therefore  dismissed  the  writ  of  error.  In  this 
case,  by  a  like  showing,  the  value  cleariy  did 
not  exceed  five  thousand  dollars:  and  therefore 
we  have  no  Jurisdiction.  This  is  not  like  the 
case  of  Oag$  v.  Fum§Mv,  (108  U.  S.  IM  [27: 
6681,)  where  the  afildavita  left  the  matter 
douDtful,  and  therefore  we  declined  to  dismiss 
the  sppeal  which  had  been  allowed  by  the  cir- 
cuit court. 

Nor  is  it  sufficient  answer  to  this,  that  Iha 
circuit  court  had  no  power  to  set  aside  the  or- 
der allowing  an  apneal  after  the  appeal  bad 
been  perfected  and  tne  record  filed  here  (Keif- 
eer  v.  /Wr,  106  U.  a  265  [26:  1026], )  for  un- 
der the  circumstances  it  is  no  more  then  right 
that  we  should  consider  these  subaequent  luB- 
davits.  The  appellant  was  present  at  the  hear- 
ing of  this  modon.    It  does  not  appear  that  he 
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Comi,  when  federal  queetkm  arises,  orwhere 

draiwnin  queeLUm  eUUnUee,  trttaty,  or  OoHatttU' 

Hem,  see  nntm  to  Martin  v.  Hunter,  4:97,  Matthews 

V.  Zane,  t:  654,  and  Williams  v.  Morris,  6:  STL 
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ratsed  any  question  as  to  tbe  power  of  the  court 
to  eutertaiQ  it,  and  be  was  given  leave  to  file 
additional  affidavits  if  be  desired.  All  tbese 
matters,  indudiog  tbe  affidavits,  are  presented 
to  tbis  court  by  a  supplemental  recora  brougbt 
up  by  stipulation  of  parties.  Wbile  the  oraer 
setting  aside  tbe  idlowance  of  an  appeal  may 
have  Deen  ineffectual  because  tbe  case  bad 
passed  out  of  that  into  this  court,  yet  tbese  affi- 
davits of  value,  one  by  tbe  plaintiff  and  sixteen 
by  the  witnesses  of  tbe  defendant,  were  all  filed 
in  that  court,  filed  for  the  purpose  of  determin- 
ing the  right  to  an  appeal,  and  have  all  come 
regularly  Def ore  us  and  are  presented  for  our 
consideration.  Althouc^h  in  a  doubtful  case 
we  shall  not  disturb  the  ruling  of  a  circuit 
court  granting  or  vacating  an  appeal,  yet  when 
we  are  fully  satisfied  that  tbe  amount  in  con- 
troversy is  not  sufficient  to  give  us  lurisdiction, 
we  ought  not  to  attempt  an  inquiry  into  the 
merits  of  tbe  case  which  is  sought  to  be  ap- 
pealed. Unless  we  exercise  a  supervising 
power  over  these  matters,  many  cases  might 
be  thrust  upon  our  consideration  through  the 
inattention  of  tbe  trial  court,  or  tbe  mistake  or 
wrong  of  tbe  defeated  party,  which  are  not,  in 
fact,  within  our  Jurisdiction.  Upon  tbe  testi- 
mony which  is  called  to  our  attention  by  tbe 
action  of  the  circuit  court  and  tbe  certificate 
of  the  circuit  clerk  in  such  manner  that  we 
cannot  shut  our  eyes  to  it,  it  is  obvious  that 
the  amount  in  controversy  Is  not  sufficient  to 
give  us  Jurisdiction.  Under  tbe  circumstances 
It  would  be  sacrificing  substance  to  form,  and 
assumiog  a  Jurisdiction  which  we  do  not  have, 
to  hold  Uiat  because  this  testimony  did  not  get 
before  tbe  trial  court  in  time  for  its  primary 
action  it  must  be  wholly  ignored  by  us.  It 
reaches  us  before  we  are  (»11ed  upon  to  act. 
and  comes  to  us  from  that  court  We  bold 
that,  under  all  tbe  showing  that  is  presented, 
tbe  amount  in  controversy  is  not  sufficient  to 
give  us  Jurisdiction,  and,  therefore,  the  appeal 
mittt  be  and  U  dUmitied, 

Mr.  Justice  Brmdlmy  and  Mr.  Justiee  Gray 
did  not  bear  tbe  argument  or  take  part  in  the 
decision  of  this 


THB  PATENT  OLOTHINO  COMPANY. 
LIMITED,  Appt., 

H.  B.  GLOVER  n  al. 
(Bee  8.  a  Reporter's  ed.  6e(M»U 

InmtUd  patent  right, 

Tbe  patent  to  Bodmond  Gibbons  of  June  6,1878, 
No.  178,S87,  and  the  reissue  thereof  of  March  SS, 


Kora.~]?tor  what  paUnU  an  ipranUd;  wken  da- 
Siorsdoold,  see  fioCs  toBvans  v.  Baton,  i:l88L 

Am  to  patentabQUy  of  InvsiiMons,  see  noCss  to 
Thompson  ▼.  BotsMlier,  S9:TB,  and  Ooming  v.  Bur- 
den, 14:a(& 

Am  to  abandonment  cf  Invention,  see  note  to  Fen- 
nook  V.  Dialogue,  7dH7. 

^todfiCliieMofibftioaan  Inventtomofmedhantmn^ 
flrNoIea, or prodiMCi and  proesnet;  whan  latterpat' 
•titsd,  see  noCs  to  Ooming  V.  Borden,  14:fl(& 

AMtolnttndtng  pneettand  pnodiMtln  soma  pot- 
ent:  eeparate  p^tente  thenfar^  em  note  to  Bvans  v. 
Baton,  4:01 
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1891,  No.  9,610,  for  an  improvement  In  panta- 
loona,  are  t>oth  void  for  want  of  Invention. 

[No.  52.] 
Argued  Oct.  26,  t7, 1891.  Decided  Ifav.  16, 1891. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  suit  for  the 
infringement  of  a  patent    Affirmed. 
Bee  same  case  below,  81  Fed.  Rep.  816. 
The  fads  are  shown  in  tbe  opinion. 
Mr.  H.  W.  Jaekaon  for  appellant 
Meeere.    L.  H.   Blabee   and    QUbeH   if. 
PiympUm  for  appellee. 

Mr.  Juetice  Brewer  delivered  tbe  opinioD 
of  tbe  court: 

This  is  an  appeal  from  a  decree  of  tbe  Cir- 
cult  Court  of  the  United  States  for  tbe  Soiitb- 
em  District  of  New  York,  dismissing  the  ap- 
pellant's bill.  Tbe  suit  was  for  tbe  infringe- 
ment of  a  patent  Rodmond  Gibbons  was  Sie 
patentee.  His  original  patent  was  dsted  June 
6,  1876,  No.  178,287.  This  was  surrendered, 
and  a  reissue  obtained  on  Msrch  22,  1881,. 
being  reissue  No.  9,616.  Gibbons  assigned  to 
the  appellant  Suit  was  commenced  bj  tbe 
filing  of  a  bill,  on  June  18, 1884.  The  answer 
tendered  several  defenses,  among  them,  ttst 
the  reissue  was  void  by  reason  of  laches  in  ap- 
plying for  it  the  application  not  being  made 
until  nearly  five  years  after  the  date  of  the 
patent;  because  it  was  broader  than  the  orig- 
inal patent,  and  including  in  it  matters  not 
claimed  or  described  therein;  that  tbe  patent 
was  void  for  lack  of  invention  snd  patentable 
novelty;  and  also  non-infringement.  The  pat> 
ent  was  for  an  improvement  in  pantaloons., 
and  the  specification  in  the  original  patent  wa» 
in  these  words: 

"My  invention  relates  to  a  fastening  for  the 
crotch  in  tbe  fiy  of  pantaloons  or  similar  gar- 
ments, and  it  consists  in  bridging  said  crotcb 
with  a  check-piece  of  cloth  or  other  inelsstie 
pliable  material,  as  hereinafter  fully  described. 

"Tbe  object  of  tbis  invention  is  to  prevent 
that  tension  at  tbe  crotch  ordinarily  produced 
either  bv  continued  use  of  the  garment,  or  by 
any  undfue  strain  caused  by  tbe  assumption  by 
the  wearer  of  any  posture  of  the  body,  or  by 
the  removal  of  the  garment,  calculated  to  pro- 
duce such  an  effect/' 

And  tbe  single  daim  was:  "In  combina- 
tion with  the  fiy  of  pantaloons  or  similar  gar- 
ments, an  inelastic  bridge  or  check-piece,  ar- 
ranged across  the  crotch  thereof,  subetanlially 
as  described,  whereby  tbe  strain  at  the  crotch^ 
when  tbe  fly  is  opened  and  spread  apart,  is  r^ 
ceived  by  said  bndge  or  checkjpiece,  instead  of 
at  the  angle  of  tbe  crotch  itself." 


AMtowhatreimtemaytover^eee  noCs  to  O'Beilb' 
V.  Horse,  14:SQL 

Am  to  aaetanmente^  before  iemetno  and  retemtm^ 
patent;  rceordino:  %ehen  aeetgnment  Urantfere  eat- 
tendoA  terme,  see  note  to  Gajrler  v.  Wlider,  IfcSOA. 

Am  to  viihen  auianeevMMeeee  for  in/jrinaement: 
¥>nen  patentee  muei;  when  theif  mmt  #om,  see  note 
to  Wilson  V.  Bouiseau,  UOllL 

Am  todamaoee  for  in/rinoement  ef  patent;  trebfe 
dcMNOost,  see  note  to  Hogg  V.  BmerKm«  IftaiL 

Aeto  nntee  ginen  for  patent  rif^hte;  pmrehaeer  be- 
fore matmUih  em  mote  to  MaodavUla  ▼•  Welob. 
SeSr. 

141  U.  R 
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Tbo  spedflcadoD  in  tbe  relMiie  reads:  "My 
iDveotion  reUtet  to  meaDsfor  lUrenfltheiilDg 
the  crotch  in  the  fly  of  pADtaloom,  ana  haa  for 
Sta  object  to  i^reTent  that  teofioD  at  the  crotch 
of  the  flv  which  la  ordinarflj  produced,  either 
by  cootiDQed  use  of  the  ganneDt  or  by  aome 
uiKJae  atrain  upon  the  latter,  caused  by  the  aa- 
sumption  of  aome  poature  by  the  peraon  wear- 
ing it  <Mr  by  aome  mode  of  remoTai  of  the  gar- 
ment from  tbe  bodT  calculated  to  produce  such 
MS]  an  effect,  and  which  tension  frequently  ope- 
rates to  rupture  either  the  doth  or  the  aeama. 
or  both,  at  the  Ticinit?  of  the  said  crotch. 

**To  this  end  my  uiTentlon  consi^  in  the 
ose»  in  connection  with  the  flv,  of  a  check* 
piece  or  strip  of  cloth  or  other  inelastic  pliable 
material,  arranged  to  bridge  orer  and  protect 
from  tensiona]  strain  the  crotch  of  aaid  fly,  aa 
will  be  hereinafter  more  fuUy  deacrlbedr  and 
these  were  the  claims: 

"1.  Tbe  combination,  wtti  the  fly  of  a  pair 
of  pantaloons  or  other  similar  garment,  of  an 
inelastic  bridse  or  check-piece  arranged  across 
the  crotch  of  the  fly,  and  operating  aubstan> 
tially  as  described,  to  receive  any  strain  occa- 
sioned by  tbe  spreading  apart  of  the  fly,  and 
which  would  otherwise  be  exerted  upon  the 
crotch  of  tbe  fly. 

*'2.  In  combination  with  the  fly  portion  of  a 
pair  of  pantaloons  or  other  aimHar  carment,  a 
check-piece  made  integral  with  the  button-hole 
atrip  of  the  fly,  and  adapted  to  prevent  any 
leosion  at  the  crotch  that  might  operate  Id- 
Jurioualy  upon  It.** 

On  proofs,  the  caae  went  to  final  hearing  be* 
fore  Jfidijt  Shipman.  who,  on  the  Utb  of  May, 
1887,  filed  an  opinion  adverse  to  the  appellant, 
and  directed  a  oismissal  of  the  bill.  On  a  re- 
hearing, a  further  opinion  was  delivered,  tbe 
two  opinions  being  found  in  81  Federal  Re- 
porter, para  81fi  and  818;  and  on  Auguat  4, 
1887,  tbe  decree  was  entered,  which,  after  re- 
citing the  hearing  and  rehearing,  reada:  "Now, 
upon  due  consideration  of  the  same,  and  the 
ooort  beinr  of  opinion  that  the  second  daim 
of  reissued  patent  No.  i),filfi,  granted  to  Red- 
mond Gibbons  on  the  2Sd  day  of  March.  1881. 
la  invalid,  onlesa  It  is  limited  to  the  bridge  or 
check-piece  of  the  original  claim,  and  with 
that  constraction  there  to  no  infringement:  It 
Is  ordered,  adjudged,  and  decreed  that  the  bill 
of  complaint  In  aald  cause  be,  and  the  same 
hereby  Is,  dismlsaed.  etc** 

It  will  be  seen  from  tbto  decree,  and  mora 
folly  from  the  opiniona,  that  the  condoslon  of 
tbe  trial  Judge  waa  that  the  second  claim  of  the 
relaaoe  waa  an  eoUrgement  of  tbe  single  claim 
of  the  original  patent,  and  therefore  invalid; 
OT  If  not,  and  It  could  be  properly  construed  as 
deacribing  the  same  thing,  that  that  which  was 
|M9]  done  Yxj  the  defendant  waa  no  Infringement. 
It  to  unnecessary  to  review  these  opinions  or 
detennine  whether  there  be,  as  the  court  found, 
any  audi  variatloo  and  enlargement.  Thereto 
a  oiore  grievoua  and  radical  defect  In  the  ap- 
pellanf  a  caae.  There  to  not  In  the  matter  do- 
acribed  and  exhibited  In  any  of  the  spedflca- 
tlooa  or  dalma  any  faiveotion  within  the  meao- 
liig  of  that  word  aa  devekiped  hi  recent  deda» 
kma  of  thto  court  (BdJMer  v.  Bensdid  S  B. 
iOlr.  09. 118  U.  a  69  [88:  901];  Tkarngmi  ▼• 


Boi9$eUer,  114  U.  &  11  [29:  'miB<m$  Ma^K 
Ch,  V.  NaHonalNetdU  Co.  184  U.  a  888  i88r 
9881;  MeOain  v.  Ortma^er,  141  U.  a  419  [85: 
7981).  and  for  thatreaaon  both  patents,  original 
and  reissue,  were  voAl 

What  to  it  that  tbe  patcintee  daima  to  have 
Invented?    Formerly  the  button  and  button- 
hole strips  in  tbe  flv  of  pantaloons  were  sepa- 
rate pieces,  whose  fower  enda  bdng  placed  face 
to  face  were  sewed  together,  and  tnus  formed 
the  crotch.    Of  course,  then,  any  atrain  at  the 
crotch  waa  reaisted  by  only  the  direot  atrengtb 
of  tbe  thread.    The  idea  of  the  patentee  wa» 
to  add  to  the  atrengtb  of  the  threaa  the  strength 
of  a  piece  of  cloth,  and  thto  he  did  by  a  strip 
crossing  the  crotch  aa  a  bridge,  and  runnlnr 
up  along  the  button  and  button-hole  strips,  ana 
fastened  to  them  respectivdy.    Tbe  strain, 
therefore,  at  thto  place  would  ne  resisted  both 
by  the  thread  and  tbto  strip  of  doth,  or  inelastic 
bridge,  as  tbe  patentee  called  it    A  dmHar  re- 
sult waa  obtained  when  dther  one  of  these  strips^ 
the  button  or  button-hole,   waa  made  longer 
than  the  other,  and  the  longer  one,  instead  of 
running  downward  Into  the  crotch,  was  turned 
at  that  place  and  used  as  a  bridge  acroasit,  and 
then  ran  up  along  the  aide  of  the  other  strip 
and  was  fastened  to  it    By  dther  of  these  pro- 
cesses the  tension  was  placed  largely  upon  tbe 
strip  of  cloth,  instead  ox  aoldy  upon  the  thread. 
But  this  waa  no  new  Idea;    It  to  aa  old  aa 
pantaloooa  themadves.    It  baa  been  Uluatrated 
In  tbe  experience  of  every  boy,  f<Mr  in  hto  aports 
he  not  infrequently  tears  his  pantaloons;  and 
bto  good  mother,  not  content  with  sewing  the 
torn  ends  together,  and  thus  holding  them  by 
the  direct  strength  of  the  thread,  to  wont  to 
place  underneath  a  piece  of  doth,  and  fasten  it 
to  the  main  body  of  the  garment  for  some  dis- 
tance on  diher  side  of  the  tear.    In  thto  way 
the  whole  atrain,  which  otherwise  would  tie 
solely  on  the  threads  clodng  tbe  tear,  to  torgely 
borne  bv  the  new  dotb  underneath.    Surdy 
when  thto  fclea  to  ao  well  known,  and  been  ao 
practically  illustrated  for  generatlona.  It  cannot 
be  that  there  waa  any  exercise  of  tbeskUl  of  an 
faivenfor  in  applying  the  aame  proceaa  to  any 
part  of  the  pantaloona.    If  It  be  aald  that  the 
strengthening  of  the  stay-piece,  here  applied,  to 
not  to  the  dosing  of  a  tear,  but  to  a  seam  ataa 
angle,  it  may  be  replied  that  auch  perticular 
form  of  rdniorcement  to  Itadf  no  new  thing. 
An  Oluatnulon  to  in  t  be  seam  at  the  angle  made 
by  tbe  flngera  and  thumb  of  glovea.    As  to 
that  It  appeaia  from  the  teatimony  that  the 
pradlce  was  old  of  relnfordng  the  seam  by  an 
overiapping  pleoe.    Other  lllostrations  are  atoo 
fumlsoed  by  the  testimony,  but  It  to  hardly 
neceasary  to  refer  to  these  In  defafl.    Themat- 
ter  to  fsmlltor  to  the  knowledge  of  all,  and 
surdy  the  application  of  thto  remfoidng  strip 
of  doth  to  any  aeam,  or  In  any  place  where 
without  it  the  tenskm  wouM  be  sdely  on  the 
threada,  cannot  be  aa  excrdse  of  the  skfll  of 
an  Inventor. 

W$  think,  Otr^foft,  Oof  Os  p&imU  mtsim 
wmi  woidfgr  wmU  ofpmUmtaMt  usajHjf,  mm&  of- 

JA-. /iiiMaf  BraaU^  and  Jir. /Mto  Oimr 
did  not  bear  the  argoBMal  or  take  part  In  the 
deckloa  of  tbto 
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THB  PIRB IN8URANCB  ASSOCIATION 
TJMITED.  PIff.  in  Err., 

V, 

JOHN  W.  WICKHAM,  JR.,  bt  al. 

(See  8.  a  Beportar*8  ed.  WMSL) 

Jktrd  testimony  to  vary  or  eontradict  a  written 
instrument— when  part  payment  does  not  re- 
lease residue  of  dAt— compromise  of  disputed 
daim—prepaymeut  when  consideration  for  iv- 
lease  of  part  ^  daim— consideration  for  prom- 
MS— prepayment  of  loss  by  flr&— parol  testi- 
mony, when  admissible  to  vary  or  contradict 
a  receipt  and  surrender  of  a  policy— charge  to 
Jury— evidence  of  circumstances  attending  ex- 
ecution qf  receipt  in  full— surrender  of  policy, 
when  no  defense  to  further  claimr— proper 
question  to  be  certified  to  this  court, 

iL  Parol  teetimonj  is  not  admissible  to  vary  or 
coDtxadiot  a  written  iostrument.  But  ibis  rule 
Is  subject  to  numerous  qualifications,  among 
which  are  that  such  testkjiony  is  admissible  to 
show  the  circumstances  under  which  the  instru- 
ment was  executed  c  to  show  a  want  of  consid- 
eration. 

't.  Where  a  certain  sum  is  due  from  one  person  to 
another,  a  release  of  the  entire  sum  upon  pay- 
ment of  a  part,  is  without  consideration,  and  the 
creditor  may  still  sue  and  recover  the  residue. 

^  If  there  is  a  bona  fide  dispute  as  to  the  amount 
due  from  one  person  to  another,  or  the  amount 
is  uncertain  and  unliquidated,  a  compromise  and 
payment  of  a  certain  a^rreed  sum  as  a  satisfaction 
of  the  entire  claim  is  valid. 

4.    Prepayment  of  part  of  a  claim  may  be  a  good 


consideration  for  the  release  of  the  residue.  If  it 
is  so  airreed  between  the  parties. 
&.  The  mere  presence  of  some  incident  to  a  con- 
tract which  might  under  certain  drcumstanoea 
be  upheld  as  a  consideration  for  a  promise  does 
not  neceaaarily  malce  it  the  consideration  for  the 
promise  in  that  contract.  To  give  it  that  eflteot* 
It  must  have  been  ofltered  by  one  party  and  a^ 
cepted  by  the  other  as  an  element  of  the  con- 
tract. 

6.  An  insurer  may  waive  liis  right  to  delay  pay- 
ment of  a  loss  for  sixty  days  after  proof  of  loss  is 
furnished  as  agreed  in  the  policy  and  if  he  does 
waive  such  right,  his  prepayment  cannot  be  re- 
garded as  a  consideration  to  support  an  alleged 
compromise  of  the  amount  actually  due. 

7.  When  plaintUf  had  fire  insurance  policies  on  a 
vessel  and  she  took  fire  and  was  scuttled  and 
sunk  to  save  her  and  cargo,  and  was  afterwards 
raised,  and  the  loss  by  fire  was  appraised  by  an 
adjuster  under  an  agreement,  with  a  memoran- 
dum that  the  agreement  should  not  apply  to  any 
question  that  might  arise  for  saving  boat  and 
cargo,  and  the  adjuster  reported  the  amount  of 
loss  with  a  statement  that  plaintiff  would  make 
further  claim  for  expenses  of  raising  the  vessel, 
and  plaintiff  on  payment  of  the  adjuster^  ap- 
praisal, gave  receipts  in  full  of  all  claims  for  looi 
or  damage  by  fire  containing  a  clause  that  In 
consideration  of  the  payment  the  policies  were 
canceled  and  surrendered,  one  of  which  pay- 
ments was  by  draft,  stating  that  it  was  In  full 
oompromise  and  payment  of  all  claims  for  loss 
and  damage  by  fire,  held  that  parol  testimony 
was  admissible  to  vary  and  contradict  such  re 
ceipts  and  draft,  by  showing  that  they  were  not 
Intended  to  be  in  full  of  the  claim  for  raising  the 
vessel. 

8.  Where  the  court  charged  the  jury  that  the  pay- 


Nora.— ^n  to  oral  evidence  as  appUcoMs  to  wrUien 
«oyitract8,  see  note  to  Bradley  v.  Washington,  A.  & 
O.  Steam  Packet  Co.  10:  72. 

At  to  parol  evldenu  of  previous  negoticUimis:  when 
admissfble  to  effect  a  written  eorUract,  see  noU  to 
Union  Mut.  Ins.  Co.  v.  Mowry,  84:  674. 

PanA  evidenceas  tobittnr  tiot«  admissible  for  wihat 
purpose^  see  note  to  Bank  of  United  States  v.  Dunn, 
8:216. 

As  to  parol  evidence  to  prove  an  absolute  oont^- 
anee  to  hea  mortgaaeorin  tnuU  see  notes  to  Hughes 
▼.  Edwards,  6: 142,  and  Conway  v.  Alexander,  8: 821. 

As  to  parol  evidence  as  to  deed  or  recorded  plot,  to 
show  mistake  or  to  explain  oimbiQuous  words  or  de- 
scription see  note  to  ATlver  v.  Walker,  3:  604. 

As  to  jtartil  evidence  to  explain  a  judgment,  by 
showing  the  issues  Utlgated  and  decided^  and  the 
{rrounds  of  decision^  see  note  to  Miles  v.  Caldwell, 
17:776. 

Am  to  parol  insurafiee,  when  vaUd^  see  note  to  R^ 
lief  F.  Ins.  Co.  v.  Shaw,  24: 201. 

Parol  evidence  tovaryoreontrc^iet  a  written  instru- 

menu, 

Parol  evidence  is  inadmissible  to  add  to  or  vary 
the  terms  of  a  contract  deliberately  reduced  to 
writing  and  duly  executed.  Pirsson  v.  Arken- 
burgh,86N.  Y.S.  K82,  aff'd  in  126  N.  Y.  668,  mem. 

Parol  evidence  is  inadmissible  to  vary  a  written 
•contract  expressed  In  a  title  bond.  Hancock  v. 
Cossett,  46  Fed.  Bep.  764. 

A  party  cannot  prove  by  parol  that  his  absolute 
undertaking  in  writing  was  not  to  be  binding  upon 
him.    Westbrook  v.  Howell,  84  111.  App.  671. 

An  acknowledgment,  in  a  bill  of  lading,  of  the 
quantity  of  grain  received  by  the  carrier,  together 
with  an  express  provision  that  any  deficiency  shall 
be  paid  by  the  carrier  and  deducted  from  the 
freigfat,made  after  measurement  and  loading  of  the 

«ffO 


grain  under  supervision  and  control  of  the  < 

is  conclusive  upon  it  as  to  the  quantity  of  grain 

received.    Rhodes  v.  Newhall,  126  N.  Y.  674. 

The  party  who  gave  a  receipt  in  full  or  a  release 
may  avoid  or  overcome  it  by  any  evidence  tending 
to  show  it  to  have  been  procured  by  fkmud.  (Hlwil] 
V.  Yerdenhalven,  88  N.  Y.  S.  B.  200. 

A  receipt  in  full  will  not  exclude  parol  evidence 
that  it  was  merely  to  discharge  one  of  two  obliga- 
tions.  Hughes  V.  United  States,  26  Ct.  GL  «78L 

Where  a  writing  embraces  both  a  receipt  and  a 
contract  the  contract  cannot  be  varied  by  parol 
any  more  than  if  it  were  in  a  separate  instrument. 
Tarbell  v.  Farmers  Mut.  Elevator  Co.  44  Minn.  47L 

A  written  release  of  a  claim  does  not  cur  off 
proof  of  an  oral  promise  to  make  oompensatloo 
therefor  in  a  win,  where  the  promise  Is  made  In 
consideration  of  the  release.  Andrews  ▼.  Brewster, 
124  N.  Y.  488,  modifying  68  Hun,  OOB,  mem.;  88  N.  Y. 
S.  R.  072;  11 N.  Y.  Supp.  824. 

The  terms  of  a  written  agreement  cannot  be 
varied  by  a  oontemporaneons  oral  agreement. 
Wodock  V.  Robinson  (Pa.)  48  Phlla.  Leg.  Int.  148; 
McAbsher  v.  Richmond  AD.  B.  Co.  108  N.  a  844; 
Dick  Bros.  Quincy  Brew.  Co.  /.  FlnneU,  80  Mo 
App.  276. 

Evidence  of  a  contemporaneous  parol  agreemeni 
in  confilct  with  the  terms  of  a  written  contract  ap 
parently  complete  in  itself,  and  which  states  tbat  H 
covers  all  the  agreements  between  the  parties  li 
inadmissible  in  an  action  on  the  wriUen  oonttaoc 
National  Cash  Register  Co.  t.  Blomentfaal,  85  Miob. 
464. 

Parol  evidence  is  inadmissible  to  show  tliat  Ike 
assignee  of  a  part  of  a  mortgage  was  to  hav«  s 
preference  over  the  other  part.  Jennings  t. 
Moore.  88  Mich.  281. 

Oral  evidence  of  an  antecedent  promise  to  give  a 
pledgor  notice  of  the  sale  of  seonritles  cannot  be 
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ment  of  the  policy  flftj-flve  days  In  advance  of 
the  time  when  thenme  would  become  due,  with- 
out diBOOunt  for  Interest,  was  ■  sufficient  oonma- 
eration  for  the  plainturs  waiving  further  claim 
on  the  policy,  if  it  was  understood  as  such,  the 
charge  was  correct,  and  as  the  question  was  a 
proper  one  for  the  Jury  to  pass  upon,  their  con- 
clusion, whether  correct  or  not,  cannot  be  the 
subject  of  review  in  this  court. 

t.  The  circumstances  attending  the  execution  of 
a  receipt  in  full  of  all  demands  may  be  given  in 
evidence  to  show  that  by  mistake  it  was  made  to 
express  more  than  was  intended,  and  that  the 
creditor  had  in  fact  claims  that  were  not  in- 
cluded. 

la  When  a  receipt  also  embodies  a  contract,  parol 
evidence  is  inadmissible  to  vary  or  contradict  it: 
but  when  a  receipt  is  given  by  the  insurer  to  the 
insured  for  a  loss  by  fire,  and  the  receipt  states 
that  the  policy  is  canceled  and  surrendered;  if 
the  surrender  was  by  reason  of  a  clause  in  the 
pohcy  requiring  such  surrender  on  payment  to 
ttie  insured  of  the  unearned  premiums  stated  in 
the  receipt,  the  surrender  is  no  defense  to  a 
claim  for  the  expense  of  raising  and  saving  the 
vessel  and  cargo  insured. 

tl.  The  question  whether  parol  evidence  is  ad- 
missible to  vary  and  contradict  the  certificate 
and  the  receipts  and  drafts  given  in  evidence  by 
defendant  presents  a  question  of  law  which  may 
be  properly  certified  to  this  court. 

12.  This  court  has  already  held  in  this  case  that  the 
question  whether  the  defendant  was  entitled  to  a 
verdict  upon  the  facts  in  the  record  is  an  im- 
pro«>««r  n^^f*  to  be  certified  to  this  court   128  17. 

[No.  59.] 
Argued  Oct,  £8,  1891.    Decided  2fa9.  16, 1891. 


I N  ERROR  to  the  Circuit  Court  of  the  United 
J.  States  for  the  Eastern  District  of  Michigan, 
to  review  a  Judgment  la  favor  of  plaintiff  for 
the  expense  of  raisioff  and  saving  an  insured 
vessel.  Upon  a  certincate  of  diymm  of  opin- 
ion. Judgment  aMrmed, 
Not  reportea  below. 

Statement  by  Mr.  JuiUee  BrowBt 
This  case  was  brought  before  the  court 
upon  a  certificate  of  division  of  opinion 
between  the  circuit  and  district  judges.  The 
action  was  be^un  in  November,  lw4,  upon 
two  policies  of  fire  insurance  written  by  the 
Fire  Insurance  Association,  defendant,  upon 
the  propeller  St.  Paul,  of  which  defenda'^tg 
in  error  were  owners,  one  of  such  policiea 
being  for  $3,500,  and  the  other  for  $1,500. 
On  the  same  day  actions  were  begun  a/rainst 
six  other  insurance  companies  upon  their 
policies  on  the  same  vessel,  and  an  order 
was  subsequently  made  that  all  the  actions  so 
commenced  should  abide  the  event  and  final 
determination  of  the  one  which  the  plaintiffs 
should  elect  to  try.  The  following  facts 
appeared  upon  the  trial :  In  1883,  the  plain- 
tiffs, who  were  the  owners  of  the  propeller 
St.  Paul  engaged  in  navigating  the  Orcat 
Lakes,  obtained  upon  her  fire  insurance  pol- 
icies in  ten  companies,  to  the  amount  of 
$40,000.  Plaintiffs  also  had  $45,000  of  in- 
surance by  marine  policies  on  the  same  vessel 
at  the  same  time.  In  all  of  these  policies 
save  one,  it  was  provided  that  in  case  of  loss 
by  fire  the  loss  should  be  payable  in  sixty 
days  after  proofs  of  loss  had  been  filed  with 


allowed  to  qualify  the  terms  of  a  writing  which 

irave  the  pledsee  authority  to  sell  the  stock  at  its 

discretion  and  deal  with  it  as  owner.    Butherfoi-d 

▼.  Massachusetts  Mut  L.  Ins.  Oo.  45  Fed.  Bep.  712. 

Where  a  writing  expresses  certain  things  to  be 

performed  by  one  party  upon  a  consideration  mov> 

fng  from  the  other,  it  is  not  open  to  prove,  by 

l>arol,  that  some  other  tbing,  m  addition  to  those 

«tate^  m  the  writing,  was,  before,  or  at  the  time  of 

the  making  of  the  writing  agreed  to  be  performed 

upon  the  same  consideration.   Oovel  v.  Benjamin, 

85  lU.  App.  297. 

Parol  evidence  is  inadmissible  to  establish  that  the 
aeller  of  a  mercantile  business  and  stock  of  goods 
aipreed  that  he  would  not  again  engage  in  the  buri- 
oeflB  in  the  same  locality,  where  no  such  agreement 
is  contained  in  the  bill  of  sale  signed  by  both  par- 
ties, which  purports  to  be  a  complete  agreement. 
Oostello  V.  Eddy,  8i  N.  Y.  8.  B.  666. 

l>arol  evidence  is  admissible  to  contradict,  vary 
or  avoid  a  written  instrument,  where  it  dearly 
ebows  that  but  for  the  oral  stipulations  it  wmild 
oot  have  been  executed.   Wanner  v.  Landis,  187 

Pa.ei. 

A  writing  signed  by  but  one  par^  to  a  contract 
does  not  preclude  him  from  showing  by  parol 
what  the  undertaking  of  the  party  not  signing  was, 
and  that  upon  the  faith  of  such  undertaking  he 
n^reed  as  in  the  writing  indicated.  Tooei  v.  Arata, 
«6N.  Y.  S.B.48. 

Where  plaintifF  sued  upon  an  alleged  written 
eontraot,  signed  only  by  himself,  and  defendant 
denied  that  the  writing  oontained  the  contract  and 
Insisted  upon  an  oral  contract  different  in  its  terms, 
aU  evidence  tending  to  show  what  the  true  con- 
tract was  is  adinissible.  Hess  v.  Board  of  Educa- 
tion, 88  Ul.  App.  i4a 

A  writing  stating  that  the  undersigned  agrees  to 
accept  a  certain  engine  and  keep  it  for  a  stated  I 
141   U.  S.  U.  8.,  Book  86.  54 


time,  paying  theref  ora  certain  sum  per  day,  slgnei 
only  by  the  lessee,  is  not  a  contract  on  the  part  of 
the  owners,  who  may  be  shown  by  parol  evidence 
to  have  warranted  the  engine.  Smith  v.  Coleman, 
77  Wis.  843. 

The  indorsee  of  a  negotiable  note  cannot  show  as 
against  the  indorser  that  at  the  time  of  the  indorse- 
ment it  was  verbally  ag*-eed  that  presentment  for 
payment  at  maturity,  notion  thereof,  and  notice  of 
non-payment,  need  not  be  given.  Harwell  v.  St. 
Paul  Trust  Oo.  26  Minn.  486. 

The  maker  of  an  absolute  note  cannot  show,  as 
against  the  payee,  a  parol  agreemet^t  at  the  time 
the  note  was  given  that  it  was  to  be  paid  condi- 
tionally.  May  V.  May,  86  111.  App.  77. 

Evidence  that  the  parties  mutually  agreed  in 
writing  at  the  time  of  an  execution  of  a  note  sued 
on,  that  the  maker  should  not  be  personally  liable 
thereon,  but  that  it  should  be  paid  out  of  the  pro- 
ceeds of  other  securities,  Is  inadmissible  to  prove 
that  the  note  was  made  for  the  accommodation  of 
the  payee.  Lebanon  Sav.  Bank  v.  Penney,  44 
Minn.  214. 

In  an  action  by  the  payee  of  a  note  against  in- 
dorsers  thereon,  evidence  is  admissible  that  at  the 
time  of  the  indorsement  it  was  agreed  that  tbe  in- 
doisen  should  not  be  personally  liable.  Kingsland 
V.  Koeppe,  86  IlL  App.  8L 

An  unsigned  memorandum  of  an  agreement 
drawn  by  an  attorney  previous  to  a  written  con- 
tract, pursuant  to  iostructions  or  conversations,  is 
inadmissible  in  evidence  tn  explain  or  vary  the 
writing.    Wilbur  v.  Stoepei,  82  Mich.  844. 

A  written  contract  which  is  free  from  ambiguity 
and  perfect  in  itself,  anO  not  the  product  of  fraud 
or  tii9  result  of  mistake,  and  which  has  not  been 
changed  by  subsequent  contract,  cannot  be 
changed,  varied  or  contradicted  by  parol  evidence. 
Tyler  v.  Stone,  81  Cal.  238;  Union  Nat.  Bank  v.  In- 

86L 


[566] 


\ 


v: 


sM-^nt 


SUFBEMB  COUBT  OF  THB  UjnTKD  STATBiL 


Oct.  Toil 


the  company.     On  NoTembor  10,  1888,  while , 
on  a  Toy  age  from  the  lower  lakes  to  Lake 
Superior,  a  dre  broke  out  in  the  hold  of  the 
Teasel,  and  to  save  her  and  her  cargo  she  was 
iBCUttled  and  sunk,  and  the  fire  thus  extin- 

fui filled.  She  was  subsequently  raised  and 
rought  to  Detroit  for  repairs,  where  she 
arrived  on  the  19th  of  November,  and  im- 
mediately began  to  discharge  her  cargo.  A 
few  days  thereafter,  and  whue  her  cargo  was 
being  unloaded,  another  fire  broke  out  in  her  < 
hold,  and  she  was  again  sunk  for  the  purpose 
of  saving  her.  and  was  afterwards  raiscMl  at 
consideraole  expense.  On  the  l«5th  of  De- 
cember, a  written  agreement  was  entered  into 
between  the  plaintiffs  and  the  adjudging  i 
agents  of  the  several   insurance  companies! 


for  the  purpose  of  apprmislnff  the  amooBt  of 
loss  caused  by  these  fires,  witb  a  ilipalatifla 
that  the  agreement  should  be  *of  biadiiK 
effect  only  as  far  as  regards  the  actial  oA 
value  of  or  damage  to  such  property  ooTcni 
by  policies  of  said  companies  issued  it  thdr 
various  agencies. "  It  was  farther  sddsd  thu 
**  the  property  on  which  loos  or  damage  b  t» 
be  estimated  and  appraised  is  the  ball  of  tfas 
propeller  St.  Paul,  including  the  iMkle, 
awnings,  fumitare,  engine  a»l  boikr  e» 
nections,  and  appurtenances  thereto  beloif- 
ing,"  with  a  further  memorandum,  folloviag 
the  signature  of  Wickham,  but  pnoediif 
those  of  the  insurance  companies,  that  *tkis 
agreement  does  not  apply  to  or  oofcr  sat 
question  that  may  arise  for  ssTing  boifc  siil 


temational  Bank,  2S  IlL  App.  to:  Slower  v.  Bmm- 
baok,80  lU.  App.  2M:  Aff*d  in  181  UL  SIS:  Smith  v. 
Walker,  67  Hioh.  466;  Clark  v.  Diffenderfer,  81  Mo. 
App.  28S:  Prootor  v.  Loomto,  86  Mo.  App.  48S;  Titus 
V.  Haynes,  81  N.  Y.  ».  R.  409;  Bulwlnkle  v.  Cramer, 
27  S.  C.  876.  18  Ank  8t.  Rep.  646;  Welderc  v.  State 
Ida.  Co.  190r.  861;  Moore  V  Gleseoke,  76  Tex.  648. 

Wliere  parties,  without  anv  fraud  or  mistake, 
have  deliberately  put  their  enga^rements  in  writ- 
ing, the  law  declares  the  writing  to  be  not  only  the 
best,  but  the  only  evidenoe  of  their  agreement. 
Clarke  v.  Allen,  188  Pa.  40;  Connaway  v.  Wright,  5 
Del.  Ch.  472;  James  v.  Clough,  25  Mo.  App.  147. 

Extrinsic  evidence  to  determine  the  intention  of 
parties  is  not  competent  where  a  written  contraot 
is  dear  upon  its  face.  Palmer  v.  Farrell,  120  Pa. 
168;  Chambers  v.  United  States,  84  Ct  CL  887:  West 
Haven  Water  Co.  v.  Bedfleld,  68  Conn.  80;  Chambers 
V.  Walker,  80  Ga.  642;  Wetenkamp  v.  BUllgh,  m  DL 
App.  685;  American  Surety  Co.  v.  Thurber,  121 N.  Y. 
666,80 N.Y.  8.  a  480. 

Where  a  written  contract  was  made  without 
fraud,  and  without  any  superadded  verbal  under- 
standing, upon  the  faith  of  which  the  contract  was 
executed,  the  rights  and  obligations  of  the  parties 
remain  as  expresBed  in  the  writing,  and  cannot  be 
varied  by  parol  evidence.  Sydney  School  Furni- 
ture Co.  V.  Warsaw  Twp.  School  Dist.  180  Pa.  76. 

The  rule  that  a  written  agreement  cannot  be  con- 
tradicted, enlarged,  or  varied  by  parol  proof  does 
not  apply  to  a  oontroversy  between  one  of  the  par- 
ties thereto  and  a  third  pemn.  Chicago,  8.  &  St^ 
L.  B.  Co.  V.  Beach,  28  IlL  App.  167;  flighstone  ▼• 
Burdeth,  61  Mich.  64. 

The  terms  of  a  trust  created  by  an  instrument  in 
writing  cannot  be  varied  byparoL  Gale  v.  SuUo- 
way,  68  N.  H.  07. 

Evidence  of  the  draughtsman  of  a  will  is  not  ad- 
misBible  to  show  that  the  meaning  of  the  language 
used  by  him  was  intended  to  be  entirely  different 
from  what  it  imports.  MoCauley  ▼.  Buckner,  87 
Ky.lOL 

Evidence  of  what  a  vendor  had  said  at  different 
times  before  and  after  making  a  written  agreement 
to  convey,  in  regard  to  his  purpose  to  give  a  clear 
titie  to  the  property,  is  inadmissible  to  vary  the 
written  agreement.  Adams  v.  Morgan,  160  Mass. 
143. 

Oral  evidence  is  not  idmissible  to  show  that  there 
was  no  intention  to  d<  dicate  a  strip  of  land  marked 
on  a  plat,  though  not  designated  as  a  street,  where 
the  effect  of  the  plat  is  to  make  a  dedication.  Mil- 
ler  V.  Indianapolis,  128  Ind.  186. 

A  receipt  is  not  a  paper  in  writing  as  to  which 
paroi  testimony  is  not  admissible.    Oatoe  v.  Gatoe, 
as  8. 0.  606;  EtobarK  v.  Myrman,  41  Minn.  641;  lUr. 
banks  v.  DeLlssa,  86  Mo.  App.  711;  Heller  t.  ffhsrles 
ton  Phosphate  Co.  88  8.  a  284. 

In  the  ahssnee  of  fraud  or  mistake  a  oootempo- 


raneous  or  precedent  parol 

set  up  to  vary  or  oontradlot  the 

agreement.   Scarbrough  ▼.  Aieom,  %• 

DeLoach  ▼.  Smith, 88Ga.  606;  Ora*  aoi  i 

Ul.  App.  800;  Skeels  T.  Stamitt,  87  Jlieh. 

T.  aahrCo.  v.  Walmsley, » Mo.  App.  l»  Dinkiik 

German  Ins.  Co.  34  Mo.  App.  ZL 

When  parties  have  put  their 
writing  in  such  terms  as  tmpofft  a  legal 
without  any  unoertalotj.  It  is  ooodMlfaly  pir 
sumed  that  the  whole  engagemont  was  rtdnerf  i» 
writing;  and  all  oral  testimony  of  apteTtovcoi- 
versation  between  the  parties  Is  InadBMbla  0» 
Witt  V.  Berry,  184  U.  &  806  (81: 8Bli:  Bofftv. 
81N.Y.&K.666. 

Where  a  contraot  is  partly  In 
oral,  oral  testimony  Is  admlSBlhis  to  pvnelliiMri 
part  of  the  oontimot  NISBeo  ▼•  GenasHM  Qril 
Min.  Co.  104  N.  a 800t  Behnnan  ▼.  liadi^tf  ■■k 
680. 

Where  a  contract  of  sale  of 
and  contains  no  warranty«or 
tract  ooDtalns  a  warimuty,  paroi  efvfdsMO  III 
admissible  to  add  awanantj.   OeWltt?,] 
18417.8.306(88:806). 

Parol  evidenoe  Is  tnaomisBiPie  to  pfoie  a 
warranty  thata  mortgage  sasMrned  was  a  goeilw 
on  the  property,  where  It 
stating  the  amount  due  tlMraoii,  bat  ( 
warranty.   Nally  v.  Loog«  fl  Md.  WKk 

A  prior  or  oontempoi 
notadmiSBlble  to  vary  or  alter  the 
absolute  on  Its  fsoe  and  onmplata  In  Hoi 

V.  Nicholson,  87  Mo.  App.  ilOft  HloiiM  ▼•  < 
26  Mo.  App.  600;  Book  Island  Itoil  ItaL 
derson,  88  8.  a  lA 

The  binding  fOroeof  a  prnnilSBiiij  milsi 
set  aside  upon  the  unsustalned  plea  Uwl  the  I 
thereto  only  Intended  that  It 
erative  effect  of  a  bare  reoeipC. 
80  MO.  App.  801 

It  is  competent  to  show 
dealmgs  under  a  written  oommet 
by  a  subsequent  parol  agreement, 
er,  8  L.  a  A.  147,  r  Mo.  AppLi 
28  HL  App.  612. 

Evidenoe  to  show  a  modlfleatlon  off  ai  • 
goods  bythe  letter  of 
agreement  Is  admlsrible  to 
excuse  for  a  failure  to  deUTcrwIlkln 
time.   Nightingale  v.BssBMuu  80  Hn 
mN.Y.SBB. 

Parol  evidenoe  of  waiver  of 
ofawrittenoontmotandoC  anagtsarion  effi 
for  the  performanoe  thereof  Isi 
Ush  an  estoppel  of  the  pai^  so  walvHigl 
tosstopa  toffottnrau 
48L 
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cargo.'  Tbo  MJJatfmsiit  uoder  thii  agni- 
nwDt  of  the  direct  low  bv  Are  wu  completed 
December  M,  And  formal  proofs  of  tOM  were 
»lio  tent  to  tbe  WTeral  Inaunnoe  oompuiee 
tn  Kew  York,  utd  were  received  In  due 
conrw  of  msi].  The  unonnt  of  the  loss 
■cvordiDg  to  the  report  of  tbe  appraleeia, 
exclutiTe  of  the  expenae  of  railing  aod  mt- 
iDg  tbe  veNel  and  cargo  tbua  adjuated,  ag- 


Tbe   wlluatlug  agent  in  aendtng   proof   of 

loaa  to  the  oompanlee  uoompanled  the  eame 

with  tha  following  letter  to  each  of   auch 

eonpaalaa: 

'  Boilalo,  JannaiT  19,  1884. 
"OentleoMDi    I  eocloae  herewith  prooft, 

John  W    WlcUiam,  Jr.,  managing  owner. 

(or  loaa  and  damam  prop.  St  Paul,  wblcfa  I 

tnut  will  be  found  Mtlafaotorr : 

'The  claim  •■  made  coven  unlj' 
tbe  loaa  and  damage  by  lira 
and  water,  ai  per  agree- 
ment, on  tbe  tackle,  awn-  > 
Inga,  apparel,  furniture, 
etc,  of $1.785  08 

And  tbe  appralaeri'  award  on 
hull,  engtoea,  mach'y,  etc, 
ol 18,<n  TO 


AggrantlDK  In  all . 
« aanued  wlirmake  fo] 
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■ntnnit  wltb  bis  aubeequi 
uly,    W.  D. 
At  the  trial.  U  waa  admitted  that  tbe  coat 


I.  Allmr,  A4f^ut»r,' 


of  rmlting  aod  Mvlng  tbe  reaael  waa  alao 
upwards  of  ftlO.OOO.  The  plaintiff*  admitted 
that  they  had  been  paid  the  coet  of  repairing 
tbe  veaael.  a*  let  forth  in  tbe  proofi  of  lota 
prepared  and  forwarded  to  the  companiea  but 
claimed  that  (bej  bad  not  been  paid  any  part 
of  tbe  ooat  of  raising  and  aarlng  the  reaael ; 
that  before  the  commencement  of  this  suit 
Ibey  demanded  payment  thereof,  which  was 
^^^  nfuMd,  tbe  ittsuren  denying  liability  tbem- 
WJ    fcri  and  that  tbe  same  remained  unpaid. 

Tbe  defendants  clalrasd  that  tbe  payment 
of  the  ooat  of  repairs  waa  made  by  way  of 
accord  and  satisfaction  of  tbe  plalntiOt'  en- 
tire claim,  and  offered  In  cTldence  tbe  fol- 
lowing reoelpta ; 
-tl,SU.4a.  January  1»,  1884. 

"Reoalred  from  tbe  Fire  Insurance  Aaso- 
eialloa  of  Londcn,  England,  thirteen  hun- 
dred aod  facty.foorMdolUn.  it  being  in 
fall  of  all  claims  ana  demands  for  loss  or 
damage  by  lira  which  oooorred  oo  the  lOth 
and  Hth  days  ot  NoTember,  188S,  to  property 
lustued  by  policy  No.  180,«17,  BiUKalo.7{ew 
York,  aganer.  and  In  oansideratlon  of  mid 
payment  said  policy  Is  hereby  oancelled  and 

*    od '-■ ^-.,  ^^..__ 

j» 

wslred. 

"  (Signed)        JoBM  W.  Wukkam,  Jr.. 


"  In  Gonalderation  of  four  -ff,  dollati  return 

Eimlum,  tbe  receipt  of  whloo  is  hereby  ac- 
owledged,  this  policy  is  canceled  and 
surreodered  to  the  Fire  Insnraooe  Aaaoclatloo 
(Limited)  of  England. 

■*  (Signed)     Jobs  W.  Wiokbah,  Jr., 
'Managinff  O^mt. 
'W.  B.  ComrocK, 
"per  WiCKHAM,  Jr." 

A  rimilar  receipt  for  ftSTS.lS  was  given 
by  tbe  plaintiffs  to  the  defendant.  In  form 
precisely  like  tbe  Brst  (except  ss  to  tbe 
number  of  tbe  policy  aofi  tbe  amount),  on 
acconui  of  tbe  second  policy  iMued  by  the 
SMOclatlon.  Simllarreceipta,  all  of  ttaesame 
date,  except  two.  wbl(±  were  a  few  days 
later,  were  given  to  the  other  companfea 
concerned,  all  of  which  were  nut  in  evidence 
by  the  defendant.  Tbe  receipt  to  the  Me- 
chanics' Plre  loBurance  Company  was  ex- 
pressed to  be  "  in  full  astliractlon  of  all 
claims  and  demands  upon  said  company  for 

Ineaand  damage  by  Are,'  etc and 

"In  constdention  thereof  said  company  is 
hereby  discharged  forever  from  all  further 
claims  by  reaaon  of  said  Are,  !o«  and  dam- 
age, and  said  policy  of  Insurance  la  hereby 
aligned,  wltb  all  claim  thereunder,  to  said 
company,  and  said  pol  ley  ia  hereby  cancel  led 
In  full  and  anrrandered  to  said  company." 
The  receipt  to  tbe  London,  l,lverpool  and 
Qloba  IsMiranoe  Company  was  for  a  sight 
dinft,  -which,  when  paid,  will  be  in  full 
compromise  and  payment  of  all  claims  and 
demands  upon  said  <»mpany  for  Ion*  and  dam- 
age by  tn,'  etc  The  recelpla  to  the  other 
companies  did  not  differ  materially  from 
tbooe  given  to  tbe  defendant  company. 

The  defiendant  also  put  In  evidence  tbe 
following  paper  slgited  by  the  plalntlffiL 
maAed  Bx^blt  OQ : 

"New  York,  January  10th,  1884. 

"Tbla  is  to  certify  that  the  loaa  and  dam- 

yi  by  An  which  occurred  on  tbe  28rd  day 
November,  1888,  tn  the  steamer  St.  Paul, 
ii  this  day  adjusted  for  the  sum  of  Afteen 
thousand  three  hundred  and  aiity-fonr  and 
dollan    ()1B,861.7S),    payable    without 


"per  WiQXKAit,  Jr. 
Them  was  also  a  receipt  indorsed  npoa  the 
poll^  No.  180,«17  aa  follows: 

'Jaaoarr  18,  IBBL 
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disco 


OootlnaDlBLotH.T.  t        n  « 


Queaoy  ot  taw.... 

f.lBS.AMOLMppl'r 

8eoatUTorM.Br;.. 

Kadmaae,  of  IT.  T. 
lIeeliV,ofH.T.... 


)  Jon  w.  Wy^MSM,  Ir^ 

"W.  &.  Qonsiooa. 
-par  Joan  w.  Wnwui^  Jb 


tvlngn 
in  nbnttal,  offered  erlden 
that  in  Jannarr.   1884.    WIckbam   went  to 
New  York ;  ud  that  on  tbe  18th  of  Jannaiy 


664-583 


Supreme  Court  of  the  United  Statb8. 


OcT.Tni, 


a  meeting  of  the  companies  interested  in  the 
loss  was  held  at  the  board  rooms  in  New 
York,  at  which  meeting  Messrs.  Well  man 
anil  Oakley  were  appointed  a  committee  to 
confer  with  the  plaintiffs  in  regard  to  such 
loss.  Of  this  meeting  Wickham  had  no  no- 
tice and  was  not  present.  That  on  the  fol- 
lowing day  Wickham  met  Wellman  and 
Oakley,  and  was  notified  by  them  that  they 
were  appointed  as  such  committee,  and  that 
tlio  companies  were  ready  and  willing  to  pay 
the  expenses  of  making  the  repairs  occa- 
sioned ny  the  fire,  as  set  forth  in  proofs  of 
loss  hereinbefore  mentioned. 

That   Wickham    called   attention    to  the 
claim   for  raising  and  saving   the    vessel, 
stating  that  he  expected  to  get  a  contribution 
to  such  ex(^nse  from  the  owners  of  the  cargo 
of   the  vessel  upon  a  general  average,  and 
for  the  sake  of  settlement  ofFeied  to  share  the 
balance  of  such  expense  with  the  fire  insur- 
ers in  the  proportion  that  the  uninsured  in- 
terest in  the  steamer  bore  to  the  amount  in- 
suriHl:  that  the  committee  replied  that  the 
companies  were  not  liable  for  such  expense, 
anvl  that  they  had  no  authority  whatever  to 
consider  the  claim  for  raisinj?  and  saving 
the  steamer,  and  thereupon  gave  to  Wickham 
the  following  paper,  marked  Exhibit  PP. 
stating  to  him  that  the  same  was  a  nnrord  of 
the  proceeiiings  of  the  meeting  at  which  they 
wore  api.K>inted  such  committee,    and   that 
their  authority   was   limited  by  the  terms 
of   the  resolution  adopted  at  such  meeting 
and  set  forth  in  said  exhibit,  and  that  they 
cvmid  not  go  beyond  it  or  consider  this  claim 
for  raising  and  saving  the  vessel  even  if  they 
were  disiK^sed  to  do  so. 
The  paper  referred  to  is  as  follows: 
"Exurarr  PP. 
**  Board  Hooms.  January  18.  1884. 
^Meeting  of   the  companies 'interested  in 
loss  of  pn>'peller  St.  Paul. 
pMent: 

Continental $7,500  00 

Fire  Insurance  Association. .    o,000  r» 

Queen's T.lW  00 

Exchanire 2.500  00 

MechauK-s\  New  York 2.o*H)  00 

Greenwich 2.000  00 


$26,500  00 

•  Organ i/eil  by  Mr.  Wellman.  chairman. 

•Comiuuniv'ation  from  John  M.  Murray, 
adjuster,  at  IVtnnt.  in  relation  to  expenses 
iucumil  in  juving  pn^peller  St.  Paul. 

-^.^n  motion,  duly  seci.^nilod — 

"  Tlut  the  rviiuestof  the  .assured  to  help  him 
o»n  i*  nor  sm:irod.  bu:  :he  i-onspanies  are 
u>omMU'iu?eil  to  pav  the  ami* -at  of  claim  as 
ik"i  i\'rih  in  the  prvn^fs  of  ios&.     Carried. 

-MivtiMs;  adjourned. 

"vSiiCJK^l'  O.    W.    MOXTI'OMERT. 

"i^n  TUv»!:on.  the  action  of  the  nieecing  be 
i>*!\nx\l  '.o  ;i  v>*tTi'n':ri'e  of  two  for  the  pur- 
p«  '.M'  of  i.t* n  w n' n oe  w : : h  the  o w ne r .  Carried. 
"v^ha-r  .i:*:vi:j".cd  Mr   Oailev  and  Mr.  Well- 

V  I'.trt  of  :his  *oa^H?r  was  in  the  handwrir- 
i;}»j  of  Wo'! Mian 

V'aiuv.il  oiTereil  evi«?ence  tendintc  to  show 
that  '.he  i.vntMii'.ti'e  further  stated  that  the 
c^^oipauics  >^cre  mistied  with  the  adjustmeut 


and  proofs  of  loss,  and  were  ready  snd  will- 
ing  to  pay  the  cost  of  making  tlie  reptinto 
the  steamer,  necessitated  directly  by  the  fin,  g 
without  discount,  and  would  waive  nj 
rights  they  might  have  under  the  polidei 
making  the  loss  payable  in  sixty  dsyi  fnn 
the  time  the  proofs  were  furnished  The 
plaintiffs  were  never  requested  to  compromise 
or  release  their  claim  for  thr  expeue  U 
raising  and  saving  the  vessel,  nor  wis  tke 
release  or  compromise  of  such  claim  ^^qka 
of  except  by  Wickham  when  he  offeiea  '■* 
settle,  as  hereinbefore  stated,  which  offer  vm 
declined  by  the  committee,  as  abore  staled. 
upon  the  ground  that  they  had  no  autUorirf 
to  consider  the  matter. 

Plaintiffs  also  offered  evidence  to  Aov 
that,  at  such  interview,  Mr.  Oakley,  is  be- 
half of  the  Mechanics'  Insurance  Compur. 
gave  to  Wickham  a  check  for  the  amount  of 
the  loss  adjusted  as  aforesaid  agsinsi  the 
company,  being  $960.30,  and  Wickham  tkes 
I  signed  the  aforesaid  receipt  for  that  smonl 
:  to  the  company ;  and,  after  the  receipts  wrre 
I  signed  and  delivered,    the   paper.   Exbibil 
I  QO.    was  prepared  under  the  direction  of 
Oakley  and  given  to  Wickham  to  exhibit  to 
;  the   representatives  of    other  companiei  to 
'  show  the  amount  of  the  adjusted  loss  vkick 
had  been  apportioned  against  the  compMiei 
respectively. 

The  defendant  objected  to  tlie  introdacrios 
of  this  parol  testimony  as  tend  ins  to  o«tn- 
dict  the  receipts  and  drafts  given  in  evidnee 
and  the  certiticite  of  January  19th,  ExlubH 
QQ.  showing  the  apportionment  of  tiv  loa 
to  be  paid  by  the  several  companies  ipos 
the  ground  that  such  evidence  wu  art  ad- 
'  missible  in  the  absence  of  fraud,  mi9vpl^ 
sen  tat  ion  and  mistake.  These  object  ions  mt 
overruled  by  the  presiding  Jud^.  sad  tke 
evidence  wais  received  and  submitted  is  At 
jury. 

Cpon  the  question  of  the  admissibili^af 
this  testimony,  however,  there  was  a  diOtf- 
ence  of  opinion  between  the  cimit  mk 
the  district  judges :  and  the  followiaf  qo» 
tion  was  certideti  fur  the  opinion  of  ihii 
court :  **  On  the  facts  stated  in  the  fneetwif 
rect^ni.  was  the  parol  testimony  oSrnd  ii 
evidence  by  the  plaintiffs  admissible  to nir 
'  and  contradict  the  certificate  oi  Jistf* 
I9th.  Exhibit  QO.  and  the  receipts  and  drsfti 
hereinbefore  set  forth?" 

This  testimony  having  been  iDtrndoMi 
the  liefentlant  offereii  eviifence  tending  t^|^ 
tnidict  the  same,  and  to  show  that  tJ»  «kok 
matter  arising  out  of  the  Iom  wis  isMsded 
to  be  compn^mised  amil  settled  by  wfeslMk 
place  between  the  parties  at  the' merfiBf  is 
yew  York.  There  was  no  evidenoe  ibil  Aj 
:  a^rreemeat.  Exhibit  QQ.  or  the  ivreiptt*' 
discharges  executed  bv  the  plaiatifik  *<■ 
obtained  by  any  fraud  or  misiepRfeattfiA 
of  the  defendant*  or  their  sMia  ^ 
amount  thus  paid  to  the  plaintiffs  ■psi'jf 
settlement  in  Xew  York  was  the  exact  iBSiiJ 
claimed  in  the  prtvf^  of  It^ss.  but  it  nsfsii 
about  tffty-dve  liays  liefore  the  same  ns^ 
and  payable,  as  by  the  tenns  of  all  the  p«l** 
cies,  save  one.  the  amount  of  the  k*** 
not  nayable  nntil  sixty  davs  after  the  >>|^ 
.  of  usT  loss  were  fumisbed  to  the  iMMii 
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companies,  wod  thii  was  not  earlier  tban 
January  14.  In  the  charge  to  the  Jury,  the 
court  Instructed  them  that  this  payment  be- 
fore the  amount  became  due  was  a  good  con- 
sideration for  the  settlement  and  discharge 
of  the  whole  claim,  if  such  settlement  were 
actually  made,  and  If  it  was  so  understood 
andL  agreed  by  the  parties.  The  defendant 
claimed  that  the  certificate  and  apportion- 
ment of  January  19,  together  with  the  receipts 
and  drafts,  as  a  matter  of  law,  showed  a  full 
settlement  of  the  entire  claim,  and  an  accord 
and  satisfaction  thereof.  The  plaintiifs 
claimed  that  the  settlement  related  solely  to 
the  loss  coTered  by  the  proofs  of  loss,  and 
was  not  intended  to,  and  did  not,  embrace 
the  claim  for  raising  the  Tessel  and  cargo, 
and  saving  tlie  same.  The  question  what 
the  parties  intended  by  said  settlement  was 
submitted  to  the  Jury  under  the  charge  of 
the  court,  and  upon  such  parol  testimony  and 
papers  a  verdict  was  renaered  for  the  plain- 
tiffs for  the  sum  of  $2,297.65,  and  a  Judg- 
ment for  this  amount  was  accordingly  en- 
tered. A  second  question  was  certified,  as 
to  whether  the  defendant  was  entitled  to  a 
verdict  under  the  facts  in  said  record  therein 
set  forth ;  but  upon  a  motion  to  dismiss,  this 
court  held  the  question  to  have  been  im- 
proper.    128  U.  d.  420  [82:  608]. 

Mr.  O.  I*  WmXkmr^  for  plaintiff  in  error: 
'  The  payment  of  moner  in  advance  of  its 
being  due  is  a  good  consideration  for  the  dis- 
charge of  the  entire  claim;  although  the  pay- 
meni  was  for  a  less  sum  than  was  actually  due. 

2  Psrs.  Cool.  618, 619;  PintieCs  Ca§e,  6  Coke, 
117;  Brook$  v.  WkiU,  2  Met  288;  Smith  v. 
BrowH,  10  N.  0. 680;  Bo^  v.  J/orits,  76  Iowa, 
161. 

Psrol  evidence  Is  not  admissible  to  contra- 
dict, qualify,  eitend  or  vary  written  Instru- 
ments. 

2  Story.  Eg,  {(  1681,  1  Greenl.  Ev  J)g  276, 
281,  282:  2  Whart  Ev.  {«  920.  929;  Bunt  v. 
AwMumitf,  21  U.  a  8  Wheat.  174  (6:  689); 
Bank^  Uiiit0d  fitaUi  v.  Dunn,  81  U.  6. 6  Pet 
61,  66  (8:  816.  818);  Bw9n  v.  WUs^,  61  U.  &. 
20  How.  442.  447(16:  966,  966);  United  8tate$ 
V.  Cki/d.  79  U.  8.  12  Wall.  282,  244,  245 
(20:  860,  862),  i^peeht  v.  Omard,  88  U.  8.  16 
Wall  664(21:  348);  Burnm  v.  aeotl.  117  U.  8. 
682  (29:  991);  HaflnMr  v.  Tuum,  120  U.  &  198, 
206  (80:  649,  661);  (hrm  v.  Feek,  8  Cent  Rep. 
671,  102  N.  T.  618;  Bnwter  v.  lUruf.  K 
Mich.  129;  B%gk9Um4  v.  BurdMU,  61  Mich.  68; 
Mmkins  v.  Ntieberr^,  101  N.  C.  17. 

Fraud,  mbreprcsentatioo  or  duress,  mi^  be 
shown  t>y  parol  testimony,  that  a  written  con- 
tract Is  not  to  have  effect  until  a  ceruin  condl- 
tkm  has  been  performed  or  until  a  certain  event 
has  happened,  may  be  shown  by  parol. 

Wart  V.  AU$n,  128  U.  8.  696  (82:  664);  Bej- 
noUU  V.  Bobinmn,  110  N.  T.  664. 

Oral  teidmony  Is  admissible  to  contradict  or 
▼ary  the  terms  of  sim^  receipts  for  money. 

2  Pars.  Coot  666:  2  Wbsk  Bv.  920. 1064;  1 
OreenL  Ev.  $805:  Bfftmlon  v.  Knicktrbaekmr,  6 
Barb.  468,  466;  (W  v.  Knap,  8  N.  T.  402. 

A  recelpl  which  was  opoo  a  oomproodse 
opoo  Its  face.  Is  not  liable  to  be  varied  by  pord 
ovideoce. 

Ornrp  w.  BtOf,  14  Weod.  26;  KMogi  ▼. 
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Richardt,  14  Wend.  116;  DaU^.  Bwnt,  14  Ind. 
288;  Aleom  v.  Morgan,  77  Ind.  184. 

Parol  evidence  is  not  sdmisdble  to  vary  or 
contradict  a  receipt,  where  the  terms  of  tho 
contract  are  therein  incorporated. 

Fau  V.  jrraff,  124  Man.  600;  Gro$i  v.  EUiwn, 
186  Mass.  508;  Brown  v.  Cambridoe,  8  Allen, 
474;  Kansas  C.  d  0,  R.  Co.  v.  liirks,  80  Kau. 
288;  Lou>e  v.  Young,  59  Iowa,  ZfA:  UeuteU  v. 
Chicago,  B.  d  0.  B.  Co,  68  Iowa,  611;  Bemis  v. 
Be)cA:<T,  1  Kan.  226, 240;  Bdgorlyr.  Emerson,  29 
N.  H.  555,  664;  ^Orates  v.  Harttood,  9  Barb. 
481;  aSrien  v.  Gilchrist,  84  Me.  554;  Stewart 
V.  P/iCfnix  Ins.  Co.  9  Lea,  104;  Smith  v.  Brown, 
10  N.  C.  580. 

Mesars.  F.  H.  Canflold  aad  J.  H. 
Choaiot  for  defendants  in  error: 

The  certificate  snd  tlie  receipts  are  not  con- 
tracts; they  are  not  of  such  a  character  as  to 
preclude  the  adminion  of  other  testimony  to 
explain  or  qualify  them. 

wake  V.  Harrop,  6  Hurlst.  &  N.  775;  Pym  v. 
CampbeU,  6  £1.  ^Bl.  870;  iiobiU  db  M,  B  Co. 
V.  Jureif,  111  U.  S.  591(28:  580);  8  Stark.  £v. 
1167;  Lee.  Ship  &  Ins.  492. 

The  adjustment  is  not  final  and  conclusive  as 
to  matters  sppearing  to  bsve  been  adjusted. 

Luckie  v.  Bushly,  18  C.  B.  863;  2  Pliill.  Ins. 
S  815;  2  Pars.  Mar.  Ins.  856:  1  Taylor.  Ev. 
§  859;  Hotchkiss  v.  Mosher,  48  N.  T.  47a 

These  receipts  are  not  contracts  and  are  st 
most  but  prima  fade  evidence,  to  be  considered 
by  the  Jury  with  the  other  evidence  in  the 


Lee  V.  Lancashire  db  F.  &  6b.  L.  R.  6  Ch. 
627;  Lawrence  v.  SehuyUciU  Nan.  Co.  4  Wash. 
C.  C.  662;  Payler  v.  Uomerskam,  4  Msule  &  S. 
428:  Simons  v.  Johnson,  8  Bam.  A  Ad.  175; 
Lanwon  v.  Corke,  6  Bam.  A  Aid.  606;  Crumley 
V.  Webb,  44  Mo.  444;  Corn  EJtchange  Bank  v. 
Seheppers,  111  D.  8.  440  (28:  474);  Price  v. 
IWrt^  29  Neb.  686;  Abbe  v  Baton,  51  N.  Y. 
410;  Boutledge  v.  Worthington  Co.  119  N.  T. 
692;  ITiSi  v.  RosenUaU,  84  N.  T.  8.  R  1005; 
CHrtis  V.  Soltau,  84  N.  Y.  8.  R  767;  Toed  v. 
Arata,  86  N.  Y.  &  R  42;  St.  Louis,  ft.  S  S 
W.  R.  Co.  V.  DavU,  85  Kan.  464. 

Parol  teMimony  was  admissible:  First:— To 
show  the  facts  and  circumstances  surrounding 
the  parties  St  the  time  the  papers  were  executed 
and  the  claim  or  subject-mstter  to  which  they 
were  Intended  to  spply.  Second:— To  show 
thst  the  alleged  agreement  was  without  con- 
sideration, and  therefore  void. 

Bradley  v.  Washington,  A.  db  O.  Steam 
Packet  Co.  88  U.  8.  18  Pet  89  (10:  72);  Bted  v. 
Merehants  MuL  Ine.  Co.  96  U.  8.  28  (24:  848); 
UniUd  States  v.  Peck,  102  U.  8.  64  (26:  46); 
Tharington  v.  Smith,  76  U.  8.  8  Wall.  1 
aO:  861);  2  Whart  Ev.  S  940;  Peieeh  v.  Dick- 
SM,  1  Mason,  11. 

Want  or  faflure  of  consideration,  may  always 
be  proved  by  parol  testimony. 

2  Taylor,  Ev.  ft  1188;  sdmiUler  v.  Simon, 
114  N.  Y.  184:  AbboU  v.  Bemdridts,  1  Man.  A 
O.  791;  Jennison  v.  Stone,  88  MldL  99;  8 
Whart.  Bv.  $$  1042-1044.  1047. 

A  man  can  never  by  the  mere  payment  of  ooo 
dollar,  discharvs  a  debt  for  two  dollars,  al- 
tboagh  the  paroes  should  so  agree  In  the  mosl 
solemn  manner. 

Bdrriman  v.  Berrimem,  12  Gray,  848:  Bei^ 
iUd  w.  BeUsMd  Pm^hmee  Int.  Cb.  66  M.  Y.  854; 
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fendant  should  pay  the  plaintiff  £150,  and 
that  each  should  release  the  other  from  all 
actions,  causes  of  action  and  claims  brought 
by  him,  or  which  he  had  against  the  other, 
and  the  instrument  then  proceeded  to  release 
"all  claims,  demands,  actions  whatsoever." 
It  was  held  that  parol  evidence  was  admissi- 
ble to  show  that  the  claim  upon  the  covenant 
was  not  intended  to  be  included  in  the  re- 
lease, Littledale.  J,^  saying:  "There  can 
be  no  doubt  that  the  matter  contemplated  in 
this  release  was  the  actions  there  reierred  to, 
and  parol  evidence  was  admissible  to  show 
that  the  subject  matter  of  the  present  action 
was  not  involved  in  them."  Other  cases  to 
the  same  effect  are :  Lamrence  v.  SchuylkiU 
Nav.  Co.  4  Wash.  C.  0.  562 ;  PayUr  v.  HomiT' 
$ham,  4  Maule  &  S.  423 ;  Jackaon  ▼.  Stack- 
house,  1  Cow.  122 ;  Qrumley  v.  Wetib,  44  Mo. 
444 ;  Price  ▼.  Treat,  29  Neb.  536 ;  8t,  Louis 
Ft.  8.    dk  W,  R.  Co.  V,  Davis,  85  Kan.  464. 

The  appraisement,  the  letter  of  Allen  tram- 
mi  tting  the  proofs  of  loss,  and  the  memor- 
andum of  the  meeting  of  the  underwriters' 
agents  are  all  corroborative  of  the  testimony 
01  the  plaintiffs  that  the  committee  replied 
to  AVickham,  when  he  asked  them  for  a  con- 
tribution for  the  expenses  of  raising  and  sav- 
ing the  vessel,  that  the  companies  were  not 
liable  for  such  expenses,  ana  that  they  had 
no  authority  whatever  for  considering  the 
claim  for  raising  and  saving  the  steamer. 
If  this  be  true,  it  requires  no  argument  to 
show  that  the  claim  for  salvage  service  was 
not  intended  to  be  included  In  the  receipts. 

There  is  no  doubt  thttt  when  a  receipt  also 
embodies  a  contract  the  rule  applicable  to 
contracts  obtains,  and  parol  evidence  is  in- 
admissible to  vary  or  contradict  it.  But  the 
onlv  clause  in  these  receipts  which  can  poa- 
aibly  be  claimed  to  partake  of  the  nature  of 
a  contract  is  that  providing  for  a  cancella- 
tion and  surrender  of  the  policy.  There  was 
a  similar  provision  indorsed  on  the  policies. 
These,  however,  were  inserted  in  pursuance 
of  a  clause  in  the  policy  to  the  ^ect  that 
the  insurance  might  be  terminated  at  any 
time,  at  the  option  of  the  company,  upon 
giving  notice  to  the  insured ;  and  that  in  such 
case  he  should  be  entitled  to  claim  a  ratable 
proportion  of  the  premium  for  the  unexpired 
term  for  which  the  policy  was  to  run.  The 
court  instructed  the  iury  correctly  upon  this 
point,  that  if  they  found  that  the  policies 
were  surrendered  in  consideration  of  the  un- 
earned premiums  stated  in  the  receipts,  in- 
dorsed on  the  policies,  the  surrender  was  no 
defense;  and  while  it  had  a  tendency  to 
show  the  plaintiffs*  relinquishment  of  all 
their  rights  under  the  policy,  it  was  not  con- 
clusive, if  the  Jury  found  that  it  was  made 
in  consideration  of  the  unearned  premiums. 

There  was  nothing  in  the  nature  of  a  con- 
tract on  plaintiffs'  part  in  the  certificate  of 
settlement.  Exhibit  QQ ;  it  was  a  mere  ad- 
mission that  the  loss  and  damage  by  fire  had 
been  adjusted  at  a  certain  sum,  and  should 
be  construed  in  connection  with  the  submit- 
si  on  of  December  15,  which  showed  that  it 
did  not  apply  to  any  question  that  might 
arise  for  saving  boat  and  cargo. 

The  question  certified  should,  therefore,  be 
nn<%wercd  in  the  affirmative,  and  as  this  was 

M8 


the  opinion  of  the  presiding  Judge,  nd  tk 
case  was  submitted  to  the  Joiy  apoa  Ikl 
theory,  ths  Jud(imeni  qf  A«  camrt  kdim  wHk 
affirtned, 

ifr.  JiMfiM  Bradlasr  and  JA-. /MteOM 
did  not  hear  the  argument  nor  take  potla 
the  decision  of  this 


Bx  parte: 

LAU  OW  BBW.  FMUmm. 

(See  8.  OL  Beporterii  ed.  WU 

When  aJudgfMnt  of  tk$  ObiovA  Omritfi^ 
peals shoufd be  certified  te  MscmH  firfs^ 
vieuy-^reniew  cf  ike  Ju^^maOe  ^  tksl  smd 
should  he  exercised  sparsnglg. 


L  Where  a  Jodgmeot  of  tbe  drooift  eoorteC 
peals  involves  the  effect  of  tbe  GUbmb 
tlon  Acts  upon  Chtneee  merahnili 
this  ooontry  who  tempomrfly  kate  tt  smM 
vertendi,  and  also  tbeeffeot  of  oortnada 
China,  It  Is  a  proper  oaee,  to  be  requtaid  to 
eertifledby  o  rtiOA^ltothiiooartforiefto*. 

8.  The  Jurisdiction  of  thii  oonri  to  nrirv 
Judirmenti  of  the  circuit  court  of  apperii 


It 
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be  ezerdsed  sparing. 
BuhmiUedNa9.f.U^l.    lLidsiNm.H,mL 
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N  PETITION  for  a  writ  of  eaiionri.» 
quiring  the  United  Stataa  drcuit  Onrttf 
Appeals  to  certify  to  thia  Oomt  for  tto  Rfiiv 
the  case  of  the  aooire  named  peMoocr  te  At 
Bew  V.  United  States.    OertieroriissssL 

The  facts  are  stated  in  the  opinioB. 

Messrs.  J.  Hablfij  Ashtoa  aod  H  1^ 
Biordaa  for  iwtiUoner. 


Mr.  OhitfJusticsTunmrMinnAfhtsi^ 
ion  of  the  court: 

This  is  an  applicatloii,  upon  note,  fv  a 
writ  of  oertioran  requiring  the  Uottod  8M* 
Circuit  Ck>nrt  of  ApimOa  for  tbe  VbA  Gberil 
to  certify  to  this  court  for  ita  icrlew  oddnv' 
mination  the  case  of  Lmu  Om  Bern  r.  IW 
United  Stoiet.  in  which  a  flnal  JmlgMM  «■ 
rendered  by  that  ooort  aitaiaal  Ibe  aifinrt 
on  the  7th  of  October.1801.  Tbe  iWiiiMtM 
is  accompanied,  in  aooordanee  wftb  nbdlfiriB 
8 of  Role 87, by  aoertilled  oopjof  iki  ffri* 
record  of  the  caae. 

The  petition  states  that  the  appHoHlh  ■ 

person  of  the  Chincae  race  aod  a  atfonMn 

subject  of  the  Emperor  of  OUoa,  wbohHW- 

and  for  the  paat  acTenteen  ycam  te  tafl^t 

resident  of  the  United  States  aadoCiaiAff 

country,  baring  hia  domidlln  tbe  ckfif  M; 

land  and  State  of  Oregon,  wbai.d«ftV* 

that  time,  he  has  been  a  iPCTcbaat  c^Md* 

the  wholesale  and  importinf  bmiiw.  IM^^ 

the  8(Hh  of  September,  IHK,  he  left  tbe  DM 

States  on  a  temporary  Tlslt  lo  bia  nliilMi  ■ 

China,  with  the  intention  of 

as  possible;  and  that  be  did 

steamahip  Oceanic,  which  arrifed  U  i 

Cisco  on  the  11th  of  Anguat,  1881. 

That  at  the  time  of  hia  departvehc  r-s:i^ 
satiaf actoiy  eridence  of  hia  atatoB  li  ttfWB 

Stalea  aa  a  merchant,  imder  the  inV* 

IIIKI 
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in  dispute,  there  wtt  some  STidence  tending 
to  tbow  that  the  pleintiif  Wickhem  iiuiy 
hare  luppoaed  that  he  was  settling  only  for 
the  direct  loss  hy  the  fire  In  the  agreement 
for  the  survey  or  appraisement  of  the  dam- 
ages signed  hy  both  parties,  which  provided 
that  It  should  not  apply  to  or  cover  any 
<|UQStion  that  may  arise  for  saving  boat  and 
cargo.*  There  were  also  other  circumstances 
tending  to  show  that  the  agents  of  the  com- 
panies might  have  known  that  Wickham 
supposed  M  was  settling  only  for  the  direct 
loss.  First,  in  the  letter  of  Allen  the  ad- 
luster,  who,  in  transmitting  proofs  of  loss 
to  the  various  companies,  stated  that  "the 
assured  will  make  further  claims  for  ezpensss 
of  raising  the  propeller,  and  is  now  prepar- 
ing the  statement  of  sudi  expenses  to  submit 
with  his  subsequent  claim.*  And  secondlv, 
In  the  memorandum  of  the  meeting  of  the 
oompanies  Janua  7  18,  £xhibit  PP,  in 
which,  after  readljg  a  communication  from 
an  adjuster  at  Detroit  In  relation  to  the  sal- 
vage expenses,  s  motion  was  carried  **that 
the  request  of  the  assured  to  help  him  out 
Is  not  granted,  but  the  oompanies  are  recom- 
mended to  pay  the  amount  of  claim  as  set 
forth  in  the  proofs  of  loss.*  These  items  of 
testimony  are  inconsistent  with  the  Idea  that 
the  agents  of  the  oompanies  did  not  know  of 
the  further  claim,  and  are  also  pertinent  upon 
the  guestioo  whether  Wickham  understood 
that  he  was  settling  that  claim.  . 

(1)  But  assuming  that  the  receipts  upon 
their  face  show  s  complete  settlement  of  the 
sntire  claim  for  one  half  the  total  amount, 
what  was  the  oonsideration  for  the  release  of 
the  other  half?  The  only  one  that  is  put 
forward  for  that  purpose  is  that  payment 
was  nuMle  five  days  after  proofs  of  loss  were 
furnished,  or  flfty-flve  days  before  anything 
was  actually  due  by  the  terms  of  the  poller. 
That  prepayment  gs  part  of  a  claim  may  be 
s  good  consideration  for  the  release  of  the 
lesldne  Is  not  disputed ;  but  it  is  subject  to 
the  quail flcatlon  that  nothing  can  be  treated 
as  a  consideration  that  Is  not  Intended  as  such 
bj  the  parties.  Thus  in  PhOpot  v.  Orunin- 
Mf.  81  uTS.  14  Wall.  670,  077X20:  748,  744], 
It  Is  stated  that  **  nothing  is  consideration 
that  Is  not  regarded  as  such  by  both  parties.* 
To  ooDstltute  a  valid  agreement  there  must 
be  s  meeting  of  minds  upon  every  feature 
ssd  element  of  such  agreement,  of  which  the 
consideration  Is  one.  The  mere  presence  of 
some  incident  to  a  contract  which  might 
under  certain  dronmstances  be  upheld  as  s 
consideration  for  s  promise,  does  not  neces- 
sarily make  It  the  consideration  for  the 
promise  in  that  contract.  To  give  it  that 
sffect  it  must  have  been  offered  by  one  party 
and  accepted  bv  the  other  as  one  element  of 
the  contract.  In  KOpairidt  v.  MuirhtatL  16 
Pa.  117,  it  was  said  that ''consideration,  like 
cverr  other  part  of  s  contract,  must  be  the 
result  of  sgreement ;  the  parties  must  under- 
stand and  be  influenced  to  the  particular  ac- 
tion by  something  of  value  or  convenience 
and  Inconvenience  recognized  bv  all  of  them 
as  the  moving  cause.  That  which  Is  a  mere 
fortuitous  result  following  accidentally  from 
an  arrangement,  but  in  no  degree  prompting 
the  actors  to  it,  is  not  to  be  esteemed  a  legal 

141  C.  8. 


consideration.*  Bee  also  1  Addison,  Con- 
tracts, 15:  Bai$  V.  dark,  110  Mass.  880. 
Now,  evidence  of  what  took  place  at  the 
meeting,  if  admissible  for  no  otuer  purpose, 
was  competent  as  bearing  upon  the  question 
whether  the  prepayment  was  mentioned  or 
treated  as  an  inducement  or  consideration  for 
the  release  of  the  residue  of  the  claim.  It 
certainly  was  not  so  stated  In  the  defendant's 
plea,  which  set  forth  that  the  defendant 
"paid  to  said  plaintiffs  a  valuable  considera- 
tion, to  wit,  the  sum  of  $1,91^.60,  in  full 
accord  and  satisfaction,  etc.,  ...  for 
losses  and  damages  bv  fire,  at  the  several 
times  in  said  plaintiffs  declaration  set  forth, 
.  .  .  whidi  valuable  consideration  or  sum 
of  money,  so  paid  as  aforesaid,  was  then 
and  there  accepted  and  received  by  said 
plaintiffs  of  and  from  said  defendant  in  full 
payment,  satisfaction,  release,  and  discharge 
of  the  said  two  policies  of  insurance,  .  .  . 
and  In  consideration  of  said  money  so  paid 
and  received  as  aforesaid  said  plaintiffs  then 
and  there  released  In  writing  the  said  de- 
fendant," etc  There  is  no  mention  here  of 
the  prepayment  of  this  sum  as  a  considera 
tlon  for  the  release  of  the  residue.  The  oral 
testimony  upon  this  point  was  conflicting ; 
the  plaintiifs  swearing  that  the  committee 
stated  that  the  companies  were  ready  and 
willing  to  pay  the  cost  of  makiof  repairs, 
and  would  waive  any  right  they  might  have 
under  the  clause  maklnff  the  loss  payable  in 
sixty  days  from  the  time  the  proofs  were 
furnished.  There  is  no  doubt  that  this  right 
to  delay  payment  was  a  stipulation  which 
the  Insurer  could  waive  at  his  option  {Kniek- 
0rboeker  L.  Ins.  Co.  v.  Norton,  96  U.  8.  284, 
840  [24:  880,  801]),  and  if,  as  the  plaintiffs 
stated,  the  insurance  oompanies  did  exercise 
this  option,  and  agree  to  waive  their  right 
to  the  sixty  days,  the  prepayment  cannot  be 
regarded  as  a  consideration  to  support  the 
alleged  compromise.  It  Is  a  familiar  doc- 
trine that  parol  evidence  is  competent  to  show 
a  want  of  oonsideration.  1  Oreenl.  Ev.  {^ 
884,  804. 

The  court  charged  the  Jury  upon  this  point 
that  the  payment  of  the  policy  fifty  five  days 
In  sdvance  of  the  time  when  the  same  would 
become  due,  without  discuunt  for  interest, 
was  by  itself  a  sufOclent  vx>nsideration  for 
waiving  the  plaintiffs'  further  claim  in  the 
policies,  if  it  was  understood  as  such. 

The  question  was  a  proper  one  for  the  Jury 
to  pass  upon,  the  charge  was  sufficiently 
favorable  to  the  defendant,  and  their  conclu- 
sion, whether  oorrect  or  not,  cannot  be  the 
subject  of  review  here. 

(8)  Aside  from  this,  however,  the  circum- 
stances attending  the  execution  of  a  receipt 
in  full  of  all  demands  may  be  given  in  evi- 
dence to  show  that  by  mistake  It  was  nuule 
to  express  more  than  intended,  ana  that  ths 
creditor  had  in  fact  claims  that  were  not  in- 
cluded. Thus  In  Simons  v.  Johnson,  8  Barn. 
A  Ad.  175,  which  was  an  action  of  covenant, 
defendant  pleaded  a  release,  which  recited 
that  various  disputes  were  existing  between 
the  parties,  and  that  actions  had  been  brought 
against  each  other  which  were  still  pending, 
but  that  it  had  been  agreed  between  them, 
that  in  order  to  put  an  end  thereto^  the  de- 
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fendant  should  pay  the  plaintiff  £150,  and 
that  each  should  release  the  other  from  all 
actions,  causes  of  action  and  claims  brought 
by  him,  or  which  he  had  against  the  other, 
and  the  instrument  then  proceeded  to  release 
"all  cli^ims,  demands,  actions  whatsoever." 
It  was  held  that  parol  evidence  was  admissi- 
ble to  show  that  the  claim  upon  the  covenant 
was  not  intended  to  be  included  in  the  re- 
lease, Littledale,  c/*.,  saying:  ** There  can 
be  no  doubt  that  the  matter  contemplated  in 
this  release  was  the  actions  there  referred  to, 
and  parol  evidence  was  admissible  to  show 
that  the  subject  matter  of  the  present  action 
was  not  involved  in  them. "  Other  cases  to 
the  same  effect  are:  Lawrence  v.  SchuyUciU 
Nav.  Co,  4  Wash.  C.  0.  662 ;  PayUr  v.  H<mer' 
fiham,  4  Maule  &  8.  423 ;  Jaekton  ▼.  Stack- 
houne,  1  Cow.  122 ;  Qrumley  v.  Wehb,  44  Mo. 
444 ;  Price  ▼.  Treat,  29  Neb.  536 ;  8t,  Louis 
Ft,  8.    d  W.  R,  Co,  V.  Dnvii,  85  Kan.  464. 

The  appraisement,  the  letter  of  Allen  trans- 
mitting tne  proofs  of  loss,  and  the  memor- 
andum of  the  meeting  of  the  underwriters' 
agents  are  all  corroborative  of  the  testimony 
of  the  plaintiffs  that  the  committee  replied 
to  Wickham,  when  he  asked  them  for  a  con* 
tribution  for  the  expenses  of  raising  and  sav- 
ins the  vessel,  that  the  companies  were  not 
liable  for  such  expenses,  ana  that  they  had 
no  authority  whatever  for  considering  the 
claim  for  raising  and  saving  the  steamer. 
If  this  be  true,  it  requires  no  argument  to 
show  that  the  claim  for  salvage  service  was 
not  intended  to  be  in^'.luded  in  the  receipts. 

There  is  no  doubt  thnt  when  a  receipt  also 
embodies  a  contract  the  rule  applicable  to 
contracts  obtains,  and  parol  evidence  Is  in- 
admissible to  vary  or  contradict  it.  But  the 
onlv  clause  in  tiiese  receipts  which  can  pos- 
sibly be  claimed  to  partake  of  the  nature  of 
a  contract  is  that  providing  for  a  cancella- 
tion and  surrender  of  the  policy.  There  was 
a  similar  provision  indorsed  on  the  policies. 
These,  however,  were  inserted  in  pursuance 
of  a  clause  in  the  policy  to  the  effect  that 
the  insurance  might  be  terminated  at  any 
time,  at  the  option  of  the  company,  upon 
giving  notice  to  the  insured ;  and  that  in  such 
case  he  should  be  entitled  to  claim  a  ratable 
proportion  of  the  premium  for  the  unexpired 
term  for  which  the  policy  was  to  run.  The 
court  instructed  the  jury  correctly  upon  this 
point,  that  if  they  found  that  the  policies 
were  surrendered  in  consideration  of  the  un- 
earned premiums  stated  in  the  receipts,  in- 
dorsed on  the  policies,  the  surrender  was  no 
defense;  and  while  it  had  a  tendency  to 
show  the  plaintiffs*  relinquishment  of  all 
their  rights  under  Uie  policy,  it  was  not  con- 
clusive, if  the  Jury  found  that  it  was  made 
in  consideration  of  the  unearned  premiums. 

There  was  nothing  in  the  nature  of  a  con- 
tract on  plaintiffs*  part  in  the  certificate  of 
settlement.  Exhibit  QQ ;  it  was  a  mere  ad- 
mission that  the  loss  and  damage  by  fire  had 
been  adjusted  at  a  certain  sum,  and  should 
be  construed  in  connection  with  the  submis- 
sion of  December  15,  which  showed  that  it 
did  not  apply  to  any  question  that  might 
arise  for  saving  boat  and  careo. 

The  question  certified  should,  therefore,  be 
fin<»weroa  in  the  afllrmative,  and  as  this  was 
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the  opinion  of  the  presiding  Judge,  and  tiK 
case  was  submitted  to  the  Jury  upoo  ttat 
theory,  ths  judgment  qf  the  court  beMB  wiU  It 
afflrmed, 

Mr,  Juttiee  Bradley  and  Mr.  Ju$Hee  Qiwmsf 
did  not  hear  ihe  argument  nor  take  pnt  n 
the  decision  of  this  case. 


Ex  parte: 

LAU  OW  BEW,  POitUmmr. 

(8ee&a  Beporter*B ed.  688^MD 

When  a  Judgment  of  the  OireuU  OouH  ef  Ap^    l^^ 
peali  ihould  be  eertified  to  thie  eourt  for  re- 
view— renew  erf  Ike  Judomente  of  iket  eonrt 
ihouid  he  escerdeed  epanngiif. 


L  Where  a  Jodgmeot  of  the  olroolt  ooort  of 
peals  involves  the  effect  of  the  Oblnese  BertrtD- 
tlon  Acts  upon  Chinese  merobnnti  domiciled  la 
this  country  who  temporarily  leave  it  amUmo  re- 
verfandl,  and  also  tne  effect  of  our  tieatlei  wttb 
China,  it  Is  a  proper  cese,  to  be  required  to  be 
eertlfled  by  o  rtic-a^l  to  this  court  for  review. 

2.  The  Jurisdictton  of  this  court  to  review  the 
Judirmenti  of  the  circuit  court  of  appeals  ihouJd 
he  ezeroised  sparioffly. 

Bubmittedlf09.f,1891.    Jfedded  Nov. 
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N  PETITION  for  a  writ  of  certiorari,  re- 
quiring the  United  States  Circuit  Court  of 
Appeals  to  certify  to  this  Court  for  its  review 
the  case  of  the  above  named  petitioner  Lou  Cht 
Bew  V.  United  Statee,    CerticraH  iseued. 

The  facts  are  stated  in  the  opinion. 

Meeere,  J.  Habley  Ashton  and  T.  D. 
BiordaA  for  petitioner. 

Mr.  Chief  Juitiee  Fuller  delivered  the  opin- 
ion of  the  court: 

This  is  an  application,  upon  notice,  for  a 
writ  of  certioran  requiring  the  United  Statee 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
to  certify  to  this  court  for  its  review  and  deter- 
mination the  case  of  Lou  (he  Bern  t.  The 
United  Statee,  in  which  a  final  Judgment  was 
rendered  by  that  court  against  the  appHrant 
on  the  7th  of  October,1881.  The  appltGatioo 
is  accompanied,  in  accordance  with  subdivisioo 
8  of  Rule  87,  by  a  certified  oopj  of  the  entire 
record  of  the  caae. 

The  petition  states  that  the  applicant  b  a 
person  of  the  Chinese  race  and  a  natural-bom 
subject  of  the  Emperor  of  Cliina,  who  is  now. 
and  for  the  past  seventeen  years  baa  been,  % 
resident  of  tne  United  States  and  of  no  other 
country,  having  his  domidl  in  the  dtj  of  Port- 
land and  State  of  Oregon,  where,  ourtng  all 
that  time,  he  has  t)een  a  merchant  eogaced  in 
the  wholesale  and  importing  busineei;  that  oo 
the  80th  of  September.  1880,  be  left  the  United 
States  on  a  temporary  visit  to  his  relatives  ia 
China,  with  the  intention  of  returning  as  aooo 
as  possible;  and  that  he  did  return  om  the 
steamship  Oceanic,  which  arrived  at  Sea  VHa- 
dsco  on  the  11th  of  August,  1881. 

That  at  the  time  of  his  departure  be  prucuted 
satisfactory  evidence  of  his  status  In  the  Ualted 
Stalei  as  a  merchant,  under  the  nffoiatiom 
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der  the  Act  of  CongretB.  the  cause  is  re- 
iBi,  tiien,  upon  the  flUiiff  of  the  petttion 
iid«  Itle  In  law,  lemoved  so  as  to  be  dock- 
I  the  ctroutt  courts  notwithstanding  the  or- 
Ihe  state  court  refusing  to  reoogoize  the 
rfiemovaL 

■ntt  where  Judgments  between  the  same 
I  which  aggregate  more  than  three  then- 
oUars  are  sought  to  be  restrained  on  the 
I  of  fraud  and  their  validity  depends  on  the 
Aots,  the  right  of  removal  is  not  alTeoted  by 
!t  that  no  one  of  the  Judgments  exceeds 
leamonnt  Ihntted  by  the  Act  of  1876  for  the 
0tkm  of  the  circuit  court. 
CMt  which  clearly  proves  it  to  be  against 
Bce  to  execute  a  Judgment,  and  of  which 
tared  party  could  not  have  availed  himself 
mnrt  of  law,  or  ef  which  he  might  have 
I  Umself  at  law,  but  was  prevented  by 
cr  accident,  unmixed  with  any  fault  or 
Bce  in  himself  or  his  agents,  will  Justify 
iioatlon  to  a  court  of  chancery. 
itaeiiit  court  of  the  UnitedStates  in  the  ex- 
Of  Its  equity  powers  has  Jurisdiction  of  our 
■I,  Independent  suit  to  restrain  for  fraud 
eoation  of  Judgments  obtained  in  a  state 

where  diverse  dtiaenshlp  gives  Jurisdic- 
vertheparttes. 
da  court  cannot  disregard  the  right  of  re- 

opon  the  ground  simply  that  the  aver- 
of  the  petition  are  insuf&oient  or  too  vague 
Hj  a  court  of  equity  in  granting  the  relief 
where  the  suit  is  one  in  its  general  nature 
eh  the  circuit  court  of  the  United  States 
rightfully  take  cognizance. 

[No.  28.1 
April  6,  7, 1891.    Decided  Na9.  9,1891. 

tROR  to  the  Court  of  Appeals  for  the 
ond  Circuit  of  the  State  of  Louisiana, 
\g  a  Judgment  of  the  Eighth  District 
for  the  Parish  of  Madison,  Louisiana, 
ng  an  injunction  against  executing  eer- 
ie Judgments,  Tendering  Judgment  on 
motion  bond.  Reversed, 
ime  case  belovr,  8V  La.  Ann.  .818. 

■ent  by  Mr.  Jrutiee  Harlan: 
«  80th  day  of  April,  1886,  the  plaintiff 
i;  lira.  &irah  E.  Marshall,  a  citizen 
r  YOTk,  filed  in  the  Eighth  District 
lor  the  Pftrish  of  Madison,  Louisiana, 
Ion  for  injunction,  representing  that 
Hijer,  one  of  the  defendants  in  error, 
B  lecently  obtained,  in  a  suit  in  that 
k  Judgment  against  her  for  the  sum  of 
I;  that  in  pursuance  of  an  agreement 
igment  in  one  suit  should  be  decisive 
w  fuitg,  in  the  same  court,  between 
A  pATties  and  relating  to  the  same  sub- 
mer,  Judgments  mtd  been  entered 
>  her,  In  his  favor,  in  other  actions, 
•Hove  in  number,  for  sums  aggregate 
^^  >.81.    Each  judgment  was  tot  less 


iwdtioii  alleges  that  all  the  judgments 
llidiied  on  false  testimony  and  forged 
■ti»  and  that  equity  and  good  con- 
fiaquired  that  they  be  annulled  and 
L  lor  the  following  reasons : 
ft  TOUT  petitioner,  as  usufructuary  of 
iB&tioii  Cabin  Teele,  in  your  said 
•mployed  one  Elijah  Boyd  as  an 
B  the  said  plantation  to  collect  the 
■d  thip  the  cotton  received;  that  the 
ord  died  in  the  year  1884,  and  that 


said  Maver,  pretending  to  have  a  contract 
with  said  Boyd,  by  which  vour  petitioner 
was  bound  to  him  ais  a  furnisher  of  supplies 
in  eolido  with  the  several  defendants  named 
in  the  suits  hereinbefore  mentioned,  brought' 
said  suits  and  made  petitioner  a  party  defend- 
ant thereto ;  that  petitioner  answered  in  the 
several  suits  that  said  Boyd,  if  he  made  any 
such  contract  as  alleged,  had  no  power,  right, 
or  authority  to  do  so;  that  a  trial  was  had 
of  the  suit  No.  607,  and  the  said  Mayer  in- 
troduced evidence  of  the  existence  of  a  let- 
ter from  your  petitioner  to  the  said  Boyd 
authorizing  him,  the  said  Boyd,  to  make  a 
contract  by  which  her  lien  as  lessor  on  the 
crops  produced  by  the  several  defendants  and 
other  tenants  on  said  plantation  should  be 
waived  in  favor  of  the  said  Maver  or  of  ethers, 
as  furnishers  of  supplies  to  said  tenants;  that 
upon  such  evidence  so  offered,  and  of  the  ex- 
istence of  which  petitioner  could  not  possi- 
bly be  aware  and  of  which  she  had  no  knowl- 
edge until  subsequent  to  the  trial,  judgment 
was  rendered  against  her  in  said  suit  and  in 
the  several  other  suits  mentioned.  Your  pe- 
titioner shows  that  the  said  Boyd,  who  was 
an  agent,  with  only  a  general  power  of  ad- 
ministration, had  no  authority  to  bind  her 
or  to  waive  her  lien  as  lessor  in  order  to  pro- 
cure supplies  for  the  several  defendants  and 
other  tenants,  and  that  the  pretended  letter 
authorizing  him  to  make  such  contract,  if  it 
ever  had  an  existence,  which  petitioner  de- 
nies, was  a  false  and  forged  aocument,  not 
written  and  not  signed  by  her ;  that  your 
petitioner  has  never  authorized  the  said  Boyd 
or  any  other  person  whatsoever  to  waive  her 
lien  as  lessor  in  favor  of  the  said  Mayer  or 
any  other  furnisher  of  supplies,  and  has 
never  written  the  pretended  letter  or  any 
other  letter  to  the  said  Boyd  or  to  any  other 
person  whatsoever  containing  such  authority ; 
that,  to  the  contrary,  as  soon  as  she  was  in- 
formed, after  the  death  of  said  Boyd,  that  he 
had  made  such  pretended  contract  and  other 
contracts  by  which  it  was  sought  to  bind  her, 
she  instructed  her  agents  and  attorneys  to 
take  immediate  steps  to  disavow  the  author- 
ity of  said  Boyd  to  make  such  contracts ;  that 
the  testimony  of  said  Mayer  as  to  the  exist- 
ence of  said  pretended  letter  is  false  and  in 
pursuance  of  a  conspiracy  to  defraud  peti- 
tioner, or  that  said  pretended  letter,  if  it  ever 
had  an  existence,  is  a  false  and  forged  docu- 
ment; that  this  testimony,  and  much  more 
testimony  necessary  to  establish  the  falsity 
of  said  evidence  upon  which  said  judgments 
were  obtained,  ana  the  forgery  of  said  pre- 
tended letter  to  said  Bovd,  was  unknown  to 
petitioner  at  the  time  oi  the  trial  and  could 
not  have  been  known  to  or  anticipated  by 
her,  and  has  been  discovered  by  her  since  the 
rendition  of  said  judgments  in  said  suit  and 
since  the  lapse  of  the  legal  delays  within 
which  a  motion  could  be  made  for  a  new 
trial,  and  that  there  has  been  no  laches  on 
her  part  in  failing  to  show  the  falsity  of 
such  evidence  and  the  forgery  of  fuch  pre- 
tended letter  on  the  trial  oi  the  cause." 

Such  was  the  case  made  in  the  petition. 
The  relief  asked  was  an  injunction  against 
Mayer  and  the  defendant  in  error.  Holmes, 
sheriff  of  the  parish,  restraining  them  f^-m 
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had  been  brought  here  on  appeal  or  writ  of 
«rror. 

It  is  evident  that  it  is  solely  questioDS  of 
gravity  and  importance  that  the  circuit  courts 
of  appeals  should  certify  to  us  for  instruction; 
And  tnat  it  is  only  when  such  questions  are  in- 
volved Uiat  the  power  of  this  court  to  require  a 
case  in  which  the  Judgment  and  decree  of  the 
court  of  appeals  is  made  final,  to  be  certified, 
can  be  properly  invoked.  The  inquiry  upon 
this  application,  therefore,  is  whether  the  mat- 
ter is  of  Bu^dent  importance  in  itself,  and  suf- 
ficiently open  to  controversy,  to  make  it  the 
duty  of  this  court  to  issue  the  writ  applied  for 
in  order  that  tbe  case  may  be  reviewed  and  de- 
termined as  if  brought  here  on  appeal  or  writ 
of  error.  (^ 

Aftsuming,  for  the  purposes  of  the  present 
motion,  that  the  court  of  appeals  had  Juris- 
diction, it'  wfll  be  perceived  from  what  has 
been  stated  that  the  disposition  of  the  case  in- 
volves tbe  applicatioit  of  the  Chinese  restric- 
tion acts  to  Chinese  merchants  domiciled  in  the 
United  States  who  temporarily  leave  the  coun- 
try for  purposes  of  business  or  pleasure,  ani 
mo  reterUndi,  in  tbe  light  or  the  treaties 
between  the  government  of  the  United  States 
and  that  of  China. 

By  the  Treaty  between  the  United  States  and 
China  of  1868,  all  Chinese  sublectswere  guar- 
anteed the  right,  without  conditions  or  xestrio- 
tions«  to  come,  remain  in,  and  leave  the  United 
States,  and  to  enjoy  all  the  privileges,  immu- 
nities, and  exemptioni  enjoyed  bv  Uie  citizens 
of  the  most  favored  nation.  16  Stat  atL.  740. 
The  Treaty  of  November  17, 1880,  nut  nolim 
itation  upon  this  right,  so  far  as  Chinese  other 
than  laborers  were  concerned.  22  Stat,  at  L.  826. 
To  what  extent  was  any  limitation  intended  by 
the  acts  of  1882  and  1884,  drawn  into  consid- 
eration here,  bearine  in  mind  the  general  rule 
that  repeals  by  implication  are  not  favored? 
The  sixth  section  of  the  Act  of  1882,  as  amended 
by  the  Act  of  1884  (22  Stot.  at  L.  68;  28  Stat 
at  L.  116,)  provided  that  "every  Chinese  person, 
other  than  a  laborer,  who  may  be  entitled  by 
said  Treaty  or  this  Act  to  come  within  the 
United  States,  and  who  shall  be  about  to  come 
to  the  United  States,  shall  obtain  the  permis- 
sion of  and  be  identified  as  so  entitled,^  in  the 
mode  stated,  and  the  certificate  therein  pro- 
vided for  is  made  the  sole  evidence,  as  to  those 
to  whom  the  section  is  applicable,  to  establish 
«  riffbt  of  entry  into  tbe  united  States.  Mani- 
fest^, the  question  whether  this  section  should 
be  construed,  taken  with  tbe  treaties,  to  apply 
to  Chinese  merchants  already  domiciled  in  the 
United  States,  and  to  whom  no  intention  of 
voluntarily  surrendering  that  domicU  can  be 
imputed,  is  one  of  great  gravity  and  impor- 
tance. 

The  status  of  domicil  in  respect  of  natives  of 
•one  country  domiciled  in  another  is  a  matter  of 
international  concern,  and  tbe  acts  of  Congress 
•are  to  be  considered,  in  view  of  general  and 
settled  principles  upon  that  subject,  in  arriving 
«t  a  conclusion  as  to  the  operation  upon  the 
treaties  with  China,  designed  by  Congress  in 
those  enactments.  Was  it  intended  that  com- 
merdal  domicil  should  be  forfeited  by  tempo- 
rary absence  at  the  domicil  of  origin,  and  to 
subject  resident  merchants  to  loss  of  riehts 
guaranteed  by  treaty  if  they  failed  to  produce 
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from  the  domlcQ  of  origin  that  erldenoe  wlddh 
residence  in  the  domiol  of  (dioice  may  bav* 
rendered  it  difficult,  if  not  impossible,  lo  ob- 
tain ?  We  refrain  from  particular  exanilnatioB 
of  the  point  involved,  and  refer  to  it  only  m 
far  as  necessary  to  indicate  Its  impcutanoe. 

In  the  case  of  Wan  Bhing  ▼.  Xfniied  Staim^ 
140  U.  S.  424  [86:608],  Wan  Shing  came  to 
this  country  at  the  age  of  sixteen,  remaiDcd 
two  years,  and  then  returned  to  China,  what 
he  passed  seven  years.  Upon  his  own  evidence 
he  appeared  to  be  not  a  merchant  but  a  laborer, 
and  not  to  have  sained  a  commercial  doodcQ 
in  this  country;  but  if  he  had,  his  depaitort 
at  the  age  of  eighteen  and  his  absence  foraevea 
years,  without  any  apparent  intentioo  of  re- 
turning, brought  him,  in  our  Judgment,  withia 
the  category  of  those  required  to  produce  the 
certificate  of  identification  of  the  govemment  .-^ 
of  his  origin  or  of  which  he  was  Uie  subject.  (*^ 
Upon  that  state  of  facts,  the  precise  incuifT 
arising  on  this  petition  did  not  present  ilseu 
for  definitive  disposition,  and  we  do  not  fed 
Justified  under  the  circumstances  in  dedining 
to  afford  the  opportunity  for  its  foil  diacna- 
sion.  as  now  spedflcally  preased  npoo  qqi  at- 
tention. 

While,  therefore,  this  branch  of  oar  Joria- 
diction  should  be  exercised  sparingly  and  witk 
great  caution,  we  are  of  opinfoo  that  the 
^rounds  of  this  application  are  auffldent  to  call 
for  our  interposition. 

Letthe%ontofctrUcTaHitmi4a»9rajf$i. 


SARAH  B.  MARSHALL,  Bf^  i^ 

HBNRT  B.  H0LMB8,  Sheriff,  nr  ai.. 
(See  &  a  Baporter*B  ed.  SSS-SOU 

dicUonal  amaufU-^dgutiifJuHtdietwm  U  tv- 
siratn  e^euH&n  ef  Jw^msnU-JuritdkUm 
af  United  BtaUi  dreuU  wuH  to  rmirmn  m- 
ecuHon  cf Judgment  afUaieeourt-'-eiai$  wmri 
cannot  dUrtgard  right  qfrmncmaL 


L  After  the  flUnir  of  a  petltloo  for  tbe  removal  of 
aoauaefromastateooarttotbeclroiilt  oourtoC 
tbe  United  States,  aUeghv  that  tbe  eootioTem 
la  whoU J  between  oltlaeiis  of  dlgwwH 
oompanled  hy  a  aufllcieot  bond,  tbe 
without  authortty  to  proceed  further  la  I 
If,  in  its  nature,  tt  Is  one  of  which  the 
court  can  rlghtfullj  taka  JurlsdloltoiL 


Delawars  K. 


NozB.»Ai  to  rtmowrt  of 
ettlS0iuJb4>»  see  note  to  Meyer 
OoostCo.fS:686. 

^  to  removal  hyoiis  qf  ons  or  mora  dtfi 
i«par<ajUeofitrov$nkBt9oenoU  to  Bkitumr, 
son,fS:  SOe.  « 

ABtorrnnowUofeammtoUnUoABUAm 
local jprt^udiee^ 906  noimto  Gaines  t. 
6M,  and  Jefferson  v.  Driver,  9k  Wi, 

AMto  removal cfcamm from oUito to fotcrdi 


whorcUnUed  atatm  OonoUtutilon, Act  cf  Oon 
or  Treaty  eumcc  in  quutUm,  000  note  toLlttls 
Gold  Wash.  *  W.  Go.  V.  Ke7«,  Ms  Ml 

Am  to  oML  righto;  removal  cfoa 
see  noto  to  avfl  Blfffats  QMes,  IT:  SH. 

Am  to  removal  of  aeUonoagaHnototloort: 
•  M5,  see  note  to  Davis  v«  South  Osnrflna,  9:  V^ 
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J.  If.  under  the  Act  of  Coofren,  the  omm  Ib 
movabK  tfaco,  upon  tlie  flttnf  of  the  petition 
and  bond*  Hie  In  lew,  renoTed  eo  ae  to  be  dock- 
eted In  the  olrouttooiurt*  notwitlietnndlnv  the  or- 
der of  the  atate  court  refualnf  to  reoognlae  the 
rlirbt  of  removaL 

«.  In  a  auU  where  jadffnMata  between  the  aame 
parttre  whloh  afgregate  more  than  three  thon* 
aand  doUan  are  eonght  to  be  rcetralned  on  the 
groond  of  fraud  and  their  Talidltjr  depends  on  the 
Mme  fMU,  the  right  of  removal  It  not  affected  b J 
the  fact  that  no  one  of  the  judgmenta  exoeeda 
9600,  the  amoont  Umttnd  bjr  the  Act  of  Um  for  the 
jnriedlotlon  of  the  drontt  coort 

^  Any  fact  which  clearly  provea  It  to  be  agalnat 
cooecience  to  ezecote  a  judgment,  and  ot  which 
the  taijured  party  could  not  have  araUed  bimeelf 
In  a  court  of  law,  or  ef  which  he  might  have 
aralled  htmeelf  at  hnr,  but  waa  prereuted  by 
fraud  or  accident,  unmixed  with  any  fauH  or 
negligence  In  himaelfor  hli  agenta,wlll  juftlfy 
an  appUoatkm  to  a  court  of  chancery. 

%.  TbediottltoourtofthennltedStateilntheez- 
erdee  of  tta  equity  powen  haa  Jurledictlon  of  our 
original,  independent  ault  to  reetrain  for  fraud 
the  execution  of  Judgments  obtained  in  a  atate 
court:  where  direrse  citisenehlp  glrea  juriwUc- 
tlon  over  the  partlea. 

Ck.  A  state  court  cannot  disregard  the  right  of  re- 
asoral  upon  the  ground  simply  that  the  aTcr- 
OMnta  of  the  petition  are  IneulBclent  or  too  Tague 
tojuettfyacourtof  equltyin  granting  the  relief 
Mked,  where  the  suit  is  one  in  Its  general  nature 
of  which  the  circuit  court  of  the  United  Statea 
eould  rightfully  take  cognlaanceu 

[Na  88.1 
*  Argued  ApHl  $,?,  1S91.    Ikdd§i  Kcm.  9,18$1. 

F  ERROR  to  the  Ooort  of  Appeals  for  the 
Beoood  Circuit  of  the  State  ot  Louisiana, 
miBrmbf  %  Judnnant  of  the  Eighth  District 
Coort  for  the  Arish  of  Madison,  LooisiaDa, 
disBolrinf  an  injnnctloo  tfainst  execating  cer- 
tain state  Judgments,  rendering  Judgment  on 
the  injunction  bond.  Rntrmd. 
Bee  same  case  bdow,  8)1  La.  Ami.  81SL 

Stotement  bj  Mr,  Jmiim  Warlam 
On  the  20th  dar  of  April,  1886,  the  platnttif 
In  error,  Mra.  Sarah  E.  Marshall,  a  oitixen 
of  New  TorlL  filed  in  the  Eighth  District 
Court  for  the  Pariah  of  Madison,  Lonlsiana, 
a  petition  for  injunction,  representing  that 
Darid  MaTer,  one  of  the  defendants  in  error, 
bad  thai  recently  obtained,  in  a  suit  in  that 
ooort,  a  Judgment  against  her  for  the  sum  of 
$187.00;  that  in  pursuance  of  an  agreement 
that  Judgment  in  one  suit  should  be  decislTe 
of  other  suits.  In  the  aame  court,  between 
the  aame  parties  and  relating  to  the  aame  sub- 
ject matter.  Judgments  had  been  entered 
against  her.  In  his  favor,  in  other  actions, 
twentr-thrae  In  number,  for  sums  ftggregAt* 
ing  $8,080.81.  Eadi  Judgment  was  fbr  leas 
than  $000. 

The  petition  allegea  that  all  the  JudgmenU 
were  obtained  on  falae  teatimony  and  forged 
documenta,  and  that  equity  and  good  con- 
acience  required  that  they  oe  annulled  and 
ftToided,  for  the  following  reaaona : 
18^1  J  ''That  your  petitioner,  as  uaufructuary  of 
the  plantation  Cabin  TMie,  in  your  aaid 
pariah,  employed  one  Elijah  Boyd  as  an 
agent  on  the  aaid  plantation  to  collect  the 
rente  and  abip  the  cotton  reoeiTed ;  that  the 
m\A  TV>rd  died  in  the  year  1884.  and  that 
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said  Mayer,  pretending  to  hare  a  contract 
with  said  Bovd,  by  which  your  oetitioner 
was  bound  to  him  as  a  fumislier  of  supplies 
in  mMo  with  the  several  defendanta  named 
in  the  suits  hereinbefore  mentioned,  brought' 
aaid  suits  and  made  |>etitioner  a  party  defend- 
ant thereto ;  that  petitioner  answered  in  the 
sereral  suits  that  aaid  Boyd,  if  he  made  any 
such  contract  as  alleged,  hiadno  power,  right, 
or  authority  to  do  ao:  that  a  trial  was  bad 
of  the  suit  No.  607,  and  the  said  Mayer  in- 
troduced evidence  of  the  existence  of  a  let- 
ter from  your  petitioner  to  the  said  Boyd 
authorizing  him,  the  said  Royd.  to  malie  a 
contract  by  which  her  Hen  as  leaser  on  the 
cro|;>s  produced  by  the  several  defendants  and 
other  tenants  on  said  plantation  should  be 
waived  in  favor  of  the  said  Mayer  or  of  ethers, 
as  f umishera  of  suppl  ies  to  said  tenanta :  that 
upon  such  evidence  so  offered,  and  of  the  ex- 
istence of  which  petitioner  could  not  possi- 
bly be  aware  and  of  which  ahe  had  no  Icnuwl- 
edge  until  aubsequent  to  the  trial,  judgment 
waa  rendered  against  her  in  aaid  suit  and  in 
the  several  other  suits  mentioned.     Tour  pe- 
titioner shows  that  the  said  Boyd,  wlio  was 
an  agent,  with  only  a  general  power  of  ad- 
ministration, had  no  authority  to  bind  ber 
or  to  waive  ber  lien  as  leestir  in  order  to  pro- 
cure supplies  for  the  several  defendanta  and 
other  tenants,  and  that  the  pretended  letter 
authorizing  him  to  make  such  contract,  if  it 
ever  had  an  existence,  which  petitioner  de- 
nies, was  a  falae  and  foreed  document,  not 
written  and  not  aigned  by  her ;  that  your 
petitioner  haa  never  authorized  the  said  Boyd 
or  any  other  person  whataoever  to  waive  her 
lien  as  leaser  in  favor  of  the  said  Mayer  or 
any  other  furnisher  of  supplies,  and  haa 
never  written  the  pretended  letter  or  any 
other  letter  to  the  said  Boyd  or  to  any  othor 
person  whataoever  containing  such  authority ; 
that,  to  the  contrary,  as  soon  as  she  waa  in- 
fonned,  after  the  death  of  aaid  Boyd,  that  he 
had  nuide  such  pretended  contract  and  other 
contracta  by  which  it  was  sought  to  bind  her, 
she  instructed  ber  agenta  and  attomeya  to 
take  immediate  steps  to  disavow  the  author- 
ity of  said  Boyd  to  make  such  contracta :  that 
the  teatimony  of  said  Mayer  as  to  the  exist- 
ence of  said  pretended  letter  ia  falae  and  in 
pursuance  of  a  conapiracy  to  defraud  peti- 
tioner, or  that  said  pretenaed  letter,  if  it  ever 
had  an  existence,  is  a  falae  and  forged  docu- 
ment; that  thia  testinxmy.  and  much  more 
teatimony  necessary  to  eaUbliah  the  falsity 
of  said  evidence  upon  which  aaid  judgmenta 
were  obtained,  ana  the  forgery  of  aaid  pre- 
tended letter  to  said  Boyd,  was  unknown  to 
petitioner  at  the  time  oi  the  trial  and  could 
not  have  been  known  to  or  antici|>ated  by 
her.  and  hha  been  discovered  by  her  since  the 
rendition  of  said  ludgmenta  in  said  suit  and 
since  the  lapae  of  the  legal  delaya  within 
which  a  motion  could  be  made  for  a  new 
trial,  and  that  there  haa  been  no  lachea  on 
her  part  in  failing  to  show  the  falsity  of 
such  evidence  and  the  forvery  of  such  pre- 
tended letter  on  the  trial  of  the  cause.* 

Such  waa  the  caae  made  in  the  petitloii. 
The  relief  asked  was  an  injunotioo  against 
Mayer  and  the  defendant  in  error.  Holmea. 
aheriff  of  the  parish,  restraining  them  f*-  m 
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,  ..*.ut*  or  any  of 

:o  .uiiwer  the  pe- 

"i^     'h<  judgments  be 

.^  w»  jotained  upon  false 

.  ^ .  ^^   iocuuMOtA ;  and  that 

.  ^"  jta*:r*l  and  equitable  re- 

wcviott  wa»  issued  as  prayed 

_i.>^;ifUMDtal  petition,  show- 

\,  i  [lou-retudent  of  Louisiana, 

wtiA  appointed  to  represent 


*    ■^VAJ 


i^»t'«''«^'^  ^^^  ^^^  exceptions  and 
,x.oppel  and  re$  adfxidicata. 
^.*ciiily.  June  5th,  1885,  Mrs.  Marsh- 
.V.  \  pet  U  ion.  accompanied  by  a  proper 
V.v..  tor  the  removal  of  her  suit  into  the 
v^ii   court  of  the  United  States,  upon  the 
'  .ounUs  that  she  was  a  citizen  of  New  York, 
iuKi  the  defendants,  respectively,  were  citi- 
Ac-u&of  Mississippi  ana  Louisiana ;  that  the 
coutroverjy  was  whoUv  between  citizens  of 
diHerent  states;  and  that  it  could  be  fully 
tried  and  determined   between   them.     The 
court  made  an  order  refusing  the  application 
for  removal.     The  pleas  were  referred  to  the 
ti&oA)     Kkei"^^  ^^^  ordered  to  stand  as  an  answer. 
I^v^i     Mayer  answered,  reiterating  the  allegations 
of  the  pleas  previously  filed  by  him,  except- 
ing to  the  petition  as  not  disclosing  any 
cause  of  action,  denying  each  averment  of 
the  petition  not  admitt^  in  the  pleas,  and 

J  graying  that  the  plaintiff's  demand  be  re- 
ected. 

Upon  the  trial  of  the  case  judgment  was 
rendered,  dissolving  the  injunction,  and  au- 
thorizing Mayer  to  execute  the  judgments 
enjoined.  Judgment  was  also  rendered  in 
his  favor,  on  the  injunction  bond,  for  ten  per 
cent  on  the  amounts  enjoined  (special  dam- 
ages as  attorney's  fees),  and  for  twenty  per 
cent  on  such  amounts  as  general  'iamages. 
An  appeal  by  the  plaintiff  to  the  Supreme 
Court  of  Louisiana  was  ilismissed  for  want 
of  jurisdiction  in  that  court  to  review  the 
1  udgment.  It  wae  held  that  the  appeal  should 
have  irone  to  the  proper  state  court  of  appeals. 
89  La.  Ann.  818.  Thereupon,  an  appeal  was 
prosecuted  to  the  Court  of  Appeals  for  the 
Second  Circuit  of  the  State  of  Louisiana, 
where  the  orioinal  Judgment,  after  being 
amended  by  reducing  the  general  damages  to 
ten  per  cent,  was  amrmed.  From  that  judg- 
ment Mrs.  Marshall  hat  prosecuted  the  pres- 
ent writ  of  error. 

J/eifr«.  A.  Q.  KeaslMj  and  Wheeler  K 
Peekham^  for  plaintiff  in  error: 

Whether  the  case  was  remoTable  Is  a  ques- 
tion properly  raised  \sj  the  writ  of  error. 

Heme  L,  Jne.  Co.  cf  Brooklyn  T,Dunn,  86  U.  8. 
19  Wall.  214  (22:68);  Baltimore  d  0.  R.  Co,  t. 
KoonU,  104  U.  S.  6  (22:  648). 

The  petition  of  nuUitv  was  ao  original  suit 
within  the  meaning  of  the  removal  acts,  and 
not  a  mere  ancillary  proceeding. 

Barrow  t.  Hunton,  99  U.  8.  80  (25:  407); 
y&uauS  T .  Clapp,  101  U.  8.  551  (25:  1026); 
Orciham  t.  Boeton,  H.  dsB,  R.  Co,  118  U.  8. 
m  (80:  204);  Qainm  t.  Fuentee,  92  U.  8.  10 
(28:  524);  Clc^n  t.  OommoMoeaUh  ln$,  Co. 
110  n.  8  81  (28:  76) 
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The  amount  involved  was  sufficient  to  give 
the  United  State<  circuit  court  lurisdictlon. 

MeMurray  v.  M<yran,  184  U.  8.  159(88:  81«); 
Qibeon  y.  Shufeldt,  122  U.  8.  27  (30:  108S); 
Bawley  v.  United  Staiee,  108  U.  8.  543  (27: 
820. 

Mr.  Chas.  J.  Boatner   for  defendant  ia 


error. 


delivered  the  opinioo 


Mr.  Jitetiee 
of  the  court : 

After  the  filing  of  the  petition  for  removal, 
accompanied  by  a  sufficient  bond,  and  alleg- 
ing that  the  controversy  was  wholly  between 
citizens  of  different  states,  the  state  court 
was  without  authority  to  proceed  further  in 
the  suit,  if,  in  its  nature,  it  was  one  of  which 
the  circuit  court  of  the  United  States  could  [SM 
rightfully  take  jurisdiction.  If,  under  the 
Act  of  Confess,  the  cause  was  removable, 
then,  upon  Uie  filing  of  the  above  petit ioo 
and  bond,  it  was,  in  law,  removed  so  as  to 
be  docketed  in  that  court,  notwithstanding 
the  order  of  the  state  court  refusing  to  recog- 
nize the  right  of  removal.  yeUumal  Su^nt^ 
ehip  Co.  V.  Ihigman,  106  U.  8.  118,  122  [27  r 
87,  89] ;  8t.  Paul  d  C.  R  Co.  t.  Mel^eam^ 
108  U.  S.  212,  216  [27 :  708,  704]  :  Sterns  v. 
South  Carolina,  117  U.  8.  480  [^ :  962] ; 
Crehore  ▼.  Ohio  db  M.  R.  Co.  181  U.  8.  240 
[38:  144]. 

Is  the  right  of  removal  affected  by  the  fact 
that  no  one  of  the  judgments  against  the 

i>laintiff  in  error  exceeded  the  amount — five 
lundred  dollars,  exclusive  of  ooata — limited, 
by  the  Act  of  1875,  for  the  jurisdiction, 
whether  original  or  upon  removal,  of  a  cir- 
cuit court  01  the  United  States,  in  suits  be- 
tween citizens  of  different  states?  We  think 
not.  The  judgments  aggregate  more  thaa 
three  thousand  dollars.  Thev  are  all  held 
by  Mayer,  and  are  all  against  Mrs.  Marshal L 
Their  validity  depends  upon  the  same  facta. 
If  she  Is  entitled  to  relief  against  one  of  the 
judgments,  she  is  entitled  to  relief  ag*ln>( 
all  of  them.  The  cases  in  which  they  were 
rendered  were.  In  effect,  tried  as  one  case, 
so  far  as  she  and  Maver  were  concerned ;  for 
the  parties  stipulated  that  the  result  Id  each 
one  not  tried  should  depend  upon  the  result 
in  the  one  tried.  As  ail  the  cases  not  tried 
went  to  judgment  In  aocordanoe  with  the 
result  In  the  one  tried ;  as  the  property  of 
Mrs.  Marshall  was  liable  to  be  taken  in  exe* 
cutlon  on  all  the  judgments ;  as  the  judg- 
ments were  held  In  Um  same  right ;  wad.  as 
their  validity  depended  npoo  the  same  facta, 
she  was  entitled,  in  order  to  avoid  a  multi- 
plicity of  actions,  and  to  protect  herself 
against  the  vexation  and  cost  that  would  come 
from  numerous  executions  and  levlea,  lo  bring 
one  suit  for  a  decree  finally  determining  the 
matter  In  dispute  In  all  the  casea.  And  as^ 
under  the  rules  of  equity  obtaining  in  the 
courts  of  the  United  States,  such  a  talt  coald  (fM) 
be  brought,  the  aggregate  amount  of  all  the 
judgments  against  which  she  sought  pfotee- 
tion  upon  grounds  common  to  all  Uie  actloos. 
Is  to  be  deemed,  under  the  Act  of  Congreai, 
the  value  of  the  matter  here  In  dispute. 

According  to  the  averments  of  the  original 
petition  for  Injunction  filed   ta  the  sute 
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jonrt — which  •▼erments  must  be  taken  to  be 
aroe  in  determining  the  remoyability  of  the 
nit— the  judgments  in  question  would  not 
bv0  been  rendered  airainst  Mrs.  Marshall 
t«t  for  the  use  in  STidence  of  the  letter  al- 
leged to  be  foTKed.  The  case  evidently  in- 
tended to  be  presented  by  the  petition  is  one 
vfaere,  without  negligence,  laches,  or  other 
tali  upon  the  part  oi  the  petitioner,  Mayer 
Jm  fraudulently  obtained  judgments  which 
te  neks,  against  conscience,  to  enforce  by 
4i0cation.  While,  as  a  general  rule,  a  de- 
fenw  cannot  be  set  up  in  equity  which  has 
been  folly  and  fairly  tried  at  law,  and  al- 
Hiourii  in  view  of  the  large  powers  now 
•tniased  by  courts  of  law  oyer  their  iudg- 

■e&te,  a  court  of  the  United  States,  sitting 

li  equity,  will  not  assume  to  control  such 
Jidgments  for  the  purpose  simply  of  giving 
4  new  trial,  it  is  the  settled  doctrine  that 

"an?  fact  which  clearly  proves  it  to  be 
4^n8t  conscience  to  execute  a  judgment, 
•A  of  whidi  the  injured  party  could  not 

kT8  availed  himself  in  a  court  of  law,  or 
^  which  he  might  have  availed  himself  at 

hw,  bat  was  prevented  by  fraud  or  accident, 

vnaixed  with  any  fault  or  negligence  in 
iiiuelf  or  his  agents,  will  justirp*  an  appli- 
"dtion  to  a  court  of  chancery. "    Marine  ins. 

(k  tf  Alexandria  v.  Hodgson,  11  U.  S.  7 
Khndi,  8S2,  836  [8 :  862,  868]  ;  Eendrieksan 

V.  Binddey,  58  U.  8.  17  How.  443,  445  [15 : 

m,  134]  :  Crim  ▼.  Eandley,  94  U.  S.  652, 
<m  [84 :  216]  :  Metealf  v.  WiUiatne,  104  U. 
^  9(  96  [26 :  665,  666]  ;  JBfmbrff  v.  Palmer, 
1I7U.  a  8,  11  [27 .  846,  349]  ;  Enax  Oninty 
T.  Hmrshman,  1»3  U.  S.  152,  154  [33 :  586, 
IR] ;  8  Story,  Eq.  Jur.  §8  887,  1574 ;  Floyd 
f.  AiyiM,  6  Johns.  Ch.  479,  482,  2  L.  ed.  190. 
IMl  See  also  United  States  v.  ThrockTnorton, 
flIU.  S.  61,  65  [25:  93.  95]. 

But  it  li  contended  that  it  was  not  com- 

Bfor  the  circuit  court  of  the  United 
by  any  form  of  decree,  to  deprive 
of  the  benefit  of  the  judgments  at 
Mr;  and  that  Mrs.  Marshall  could  obtain 
In  lelief  asked  only  in  the  court  in  which 
M  Judgments  at  law  were  rendered.  Is  it 
■ie  that  a  circuit  court  of  the  United  States, 
k  the  exercise  -of  its  equity  powers,  and 
Itae  diverse  citizenship  gives  jurisdiction 
inr  the  parties,  may  not,  in  any  case,  de- 

Bve  a  party  of  the  benefit  of  a  judgment 
ndnlentlv  obtained  by  him  in  a  state 
HHt,  the  circumstances  being  such  as  would 
gftorize  relief  by  the  federal  court,  if  the 
pigment  had  been  rendered  by  it  and  not 
fia  state  court? 
A  leading  case  upon  this  subject  is  Barrow 
BxiOon,  99  U.  S.  80,  82  [25:  407,  408]. 
was  a  suit  in  one  of  the  courts  of 
iana  to  annul  a  judgment  rendered  in 
rt  of  that  State  upon  the  ground  that  it 
founded  upon  a  default  taken,  without 
~  service  of  the  petition  and  a  cita- 
■nd  because,  prior  to  the  judraient, 
MrU  seeking  to  have  it  set  asiae  had 
adjudged  a  bankrupt.  The  case  was 
red  to  the  circuit  court  of  the  United 
%t  and  was  subsequently  remanded  to 
tete  court.  This  court  held  that  the 
iiction  of  the  circuit  court  depended 
I  the  question  whether  the  action  to  an- 
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nui  the  judgment  was  or  was  not  in  its  nature 
a  separate  suit,  or  only  a  supplementary  pro- 
ceeaing  so  connected  with  the  original  suit 
as  to  form  an  incident  to  it,  and  U>  be  sub- 
stantially a  continuation  of  it  It  said :  **  If 
the  proceeding  is  merely  tantamount  to  the 
common  law  practice  of  moving  to  set  aside 
a  judgment  for  irregularity,  or  to  a  writ  of 
error,  or  to  a  bill  of  review  or  an  appeal,  it 
would  belong  to  the  latter  category,  and  the 
United  States  courts  could  not  properly  en- 
tertain jurisdiction  of  the  case.  Otherwise, 
the  circuit  courts  of  the  United  States  would 
become  invested  with  power  to  control  the 
proceedings  in  the  state  courts,  or  would  have 
appellate  jurisdiction  over  them  in  all  cases 
where  the  parties  are  citizens  of  different 
states.  Sucn  a  result  would  be  totally  inad- 
missible. On  the  other  hand,  if  the  pro- 
ceedings are  tantamount  to  a  bill  in  equity 
to  set  aside  a  decree  for  fraud  in  the  obtain- 
ing thereof,  then  they  constitute  an  original 
and  independent  pnx^eding,  and  accoraing 
to  the  doctrine  laid  down  in  Gaines  t.  Fuentes, 
92  U.  S.  10  [23:  524],  the  case  might  be 
within  the  cognizance  of  the  federal  courts. 
The  distinction  between  the  two  classes  of 
cases  may  be  somewhat  nice,  but  it  may  be  [598] 
affirmed  to  exist.  In  the  one  class,  there 
would  he  a  mere  revision  of  errors  and  irreg- 
ularities, or  of  the  legality  and  correctness  of 
the  judgments  and  decrees  of  the  state  courts ; 
and  in  the  other  class,  the  investigation  of 
a  new  case,  arising  upon  new  facts,  although 
having  relation  to  the  validity  of  an  actual 
judgment  or  decree,  or  of  the  party's  right 
to  claim  any  benefit  hj  reason  thereof." 

Referring  to  the  provisions  of  the  Louisiana 
Code  of  Practice  authorizing  an  action  to 
annul  a  iudgment  obtained  through  fraud, 
bribery,  forgery  of  documents,  etc.,  the  court 
said  that  it  was  not  disposed  to  allow  the 
fact  that,  by  the  local  law,  an  action  of 
nullity  could  only  be  brought  in  the  court 
rendering  the  judgment,  or  in  the  court  to 
which  the  judgment  was  taken  by  appeal, 
to  operate  so  far  as  to  make  it  an  invariable 
criterion  of  the  want  of  jurisdiction  in  the 
courts  of  the  United  States.  "  If, "  the  court 
said,  ''the  state  legislatures  could,  by  in- 
vesting certain  courts  with  exclusive  juris- 
diction over  certain  subjects,  deprive  the 
federal  courts  of  all  jurisdiction,  they  might 
seriously  interfere  with  the  right  of  the  citi- 
zen to  resort  to  those  courts.  The  character 
of  the  cases  themselves  is  always  open-  to 
examination  for  the  purpose  of  determining 
whether,  rations  materice,  the  courts  of  the 
United  States  are  incompetent  to  take  juris- 
diction thereof.  State  rules  on  the  subject 
cannot  deprive  them  of  it."  A.s  that  pro- 
ceeding was  equivalent  in  common  law  prac- 
tice to  a  motion  to  set  aside  the  judgment 
for  irregularity,  or  to  a  writ  of  error  coram 
wbis,  and  as  the  cause  of  nullity  related  to 
form  only,  the  case  was  held  not  to  be  cog- 
nizable in  the  courts  of  the  United  States. 

The  rules  laid  down  in  Barrow  v.  Bunton 
were  applied  in  Johnson  v.  Waters,  111  U. 
S.  640,  667  [28 :  547,  5561 ;  and  Arrawsmith 
V.  Gleason,  129  U.  S.  86,  101  [82:  680,  685]. 
In  Johnson  v.  Waters  this  court  upheld  the 
jurisdiction   of   the    circuit   court   of   the 
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had  been  brought  here  on  appeal  or  writ  of 
€rror. 

It  is  evident  that  it  is  solely  questioDS  of 
gravitj  and  importance  that  the  circuit  courts 
of  appeals  should  certify  to  us  for  instruction; 
And  tnat  it  is  only  when  such  questions  are  in- 
volved that  the  power  of  this  court  to  require  a 
case  in  which  the  Judgment  and  decree  of  the 
court  of  appeals  is  made  final,  to  be  certified, 
can  be  properly  invoked.  The  inquiry  upon 
this  application,  therefore,  is  whether  the  mat- 
ter is  of  sufficient  importance  in  itself,  and  suf- 
ficiently open  to  controversy,  to  make  it  the 
<]uty  of  this  court  to  issue  the  writ  applied  for 
in  order  that  tbe  case  may  be  reviewed  and  de- 
termined as  if  brought  here  on  appeal  or  writ 
of  error.  (^ 

ARsuming,  for  the  purposes  of  the  present 
motion,  that  the  court  of  appeals  had  Juris- 
diction, it'  will  be  perceived  from  what  has 
been  stated  that  the  disposition  of  the  case  in- 
volves tbe  applicatioit  of  the  Cbinese  restric- 
tion acts  to  Chinese  merchants  domiciled  in  the 
United  States  who  temporarily  leave  the  coun- 
try for  purposes  of  business  or  pleasure,  ani 
mo  reterUndi,  in  the  hght  or  the  treaties 
between  the  government  of  the  United  States 
and  that  of  Cnina. 

By  the  Treaty  between  the  United  States  and 
China  of  1868.  all  Chinese  sublects  were  guar- 
anteed the  right,  without  conditions  or  xestrio- 
tions«  to  come,  remain  in,  and  leave  the  United 
States,  and  to  enjoy  all  the  privileges,  imma- 
nities,  and  exemptions  enjoyed  bv  the  citizens 
of  the  most  favored  nation.  16  Stat  atL.  740. 
The  Treaty  of  November  17, 1880,  put  nolim 
itatioo  upon  this  right,  so  far  as  Chinese  other 
tban  laborers  were  concerned.  22  Stat,  at  L.  826. 
To  what  extent  was  any  limitation  intended  bv 
the  acts  of  1882  and  1884,  drawn  into  consid- 
eration here,  bearine  in  mind  the  general  rule 
that  repeals  by  fanpllcation  are  not  favored? 
The  sixth  section  of  the  Act  of  1882,  as  amended 
by  the  Act  of  1884  (22  Stot.  at  L.  68;  28  Stat 
at  L.  116,)  provided  that  "eveiy  Chinese  person, 
other  than  a  laborer,  who  may  be  entitled  by 
said  Treaty  or  this  Act  to  come  within  the 
United  States,  and  who  shall  be  about  to  come 
to  the  United  States,  shall  obtain  the  permis- 
^on  of  and  be  identified  as  so  entitled,^  in  the 
mode  stated,  and  the  certificate  therein  pro- 
vided for  is  made  the  sole  evidence,  as  to  those 
to  whom  the  section  is  applicable,  to  establish 
It  riffht  of  entry  into  tbe  United  States.  Mani- 
festly, the  question  whether  this  section  should 
be  constru^,  taken  with  tbe  treaties,  to  apply 
to  Cbinese  merchants  already  domiciled  in  the 
United  States,  and  to  whom  no  intention  of 
voluntarily  surrendering  that  domicU  can  be 
imputed,  is  one  of  great  gravity  and  impor* 
taoce. 

The  status  of  domicil  in  respect  of  natives  of 
•one  country  domiciled  in  anotoer  is  a  matter  of 
international  concern,  and  tbe  acts  of  Congress 
«re  to  be  considered,  in  view  of  general  and 
«ettled  principles  upon  that  subject,  in  arriving 
«t  a  conclusion  as  to  tbe  operation  upon  the 
treaties  with  China,  desijnied  by  Congress  in 
those  enactments.  Was  it  intended  that  com- 
mercial domicil  should  be  forfeited  by  tempo- 
rary absence  at  the  domicil  of  origin,  and  to 
«ubject  resident  merchants  to  loss  of  riehts 
guaranteed  by  treaty  if  they  failed  to  produce 
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from  the  domicQ  of  origin  that  tvldeooe  whM 
residence  in  the  domiol  of  choice  may  bavs 
rendered  it  difficult,  if  not  impoasible.  lo  ob> 
tain  ?  We  refrain  from  particular  exandnatkm 
of  the  point  involved,  and  refer  to  it  only  at 
far  as  necessary  to  indicate  its  importanoe. 

In  the  case  of  Wan  Bhing  ▼.  UnUed  Siatm, 
140  U.  S.  424  [86:608],  Wap  Shing  came  te 
this  country  at  tbe  age  of  sixteen,  remained 
two  years,  and  then  returned  to  China,  wboi 
he  passed  seven  years.  Upon  his  own  evidence 
he  appeared  to  be  not  a  mmhant  but  a  laborer, 
and  not  to  have  nined  a  commercial  doodcQ 
in  this  country;  out  if  he  had,  his  departon 
at  the  age  of  eighteen  and  his  absence  for  aevea 
years,  without  any  apparent  intentioD  of  rt- 
turning,  brought  him,  in  oar  Judgment,  w^fai 
the  category  of  those  required  to  produce  tbe 
certificate  of  identification  of  the  ffovemmeot  .__. 
of  his  origin  or  of  which  he  was  Uie  subject  i*^ 
Upon  that  state  of  facts,  the  precise  inauiry 
arisinff  on  this  petition  did  not  present  itaen 
for  definitive  disposition,  and  we  do  not  feri 
Justified  under  the  circumstances  io  defining 
to  afford  the  opportuni^  for  its  fall  discos- 
sion,  as  now  spedflcally  pressed  apoo  oar  at- 
tention. 

While,  therefore,  this  branch  of  oar  Jaris- 
diction  should  be  exercised  sparinaly  and  with 
great  caution,  we  are  of  opinfon  that  tbe 
grounds  of  this  application  are  safiSdent  to  call 
for  our  interposit^. 

Letthswritqfetrtiarariiiiusatpraifti^ 


SARAH  B.  MARSHALL,  PV-  ^ 

HBNRT  B.  H0LMB8,  SherUr,  ■ 
(Sees.  0.  Beporter^ ed. 88S-S0U 

Bem&val  qfeavm»  ardar  ^stols  courU  JMriB- 
dieUonal  amtmni-^^quUiff  JwriMeHoik  U  f- 
itrain  egicutum  cf  Jw^msnU^miidkti^m 
qf  United  8tat€$  arcuit  wuti  io  rmirmn  m- 
eetUion  cf Judgment  of  ttaUeonft~'-§tai$  C9mrt 
cannot  dimtgard  right  qfrmncmaL 

L  After  tbe  flUnir  of  a  petition  for  tbe  removal  oC 
a  cause  from  a  state  court  to  tbe  dronlt  court  cC 
tbe  United  States,  aUeghv  that  tbe  oootioTSisi 
Is  whoU J  between  oltlaeiis  of  dlBwwH 
oompsDled  by  a  sulllcieot  bond,  the  state 
wtthout  authoTtty  to  proceed  farther  te  I 
If,  in  its  nature,  tt  Is  one  of  which  the 
court  can  rlghtfullj  take  JurlsdlcUoiL 


Ddawavs  K. 


Noza.»Ai  tertmooolc/ 
tMMonMfi^  wbt  nets  to  Meyer  •, 
Oonst  Co.  flkSSa. 

^  to  removal  huoiiu  ef  ens  or  more  dtf% 
•^parable  oontroMntei,  see  mots  to  Sloaae  V. 
Son^fS:  SOS.  « 

jls  to  romoodl  ctTeottSM  te  Unttad  AolM 
local pm^MNM, see  noUsto  Oahies  ▼• 
6M,  and  Jeff eison  v.  Driver,  Wk  SST. 

AMto  r0moval€fcautmfrom9tat*tof9dm^ 
i0Aers  United  ata^m  OmmUihition,  Aet  €f  Om 
or  IVeoty  comet  ill  flueitioii,  see  note  tolittls 
Odd  Wash.  *  W.  Go.  V.  Key«,  tk  ML 

^toe(eafi0Mi;remoDal  cifeaases; 
see  noU  to  avfl  Bl^fati  QMes,  tf:  SBH 

Am  to  remooctf  of  oottotitapttaiit  o^kmm: 
•  S&5,  see  vioCe  to  Davis  v.  Sooth  QiroMna,  fr.*«^ 
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A  If.  under  the  Act  of  CongretB.  the  oftute  Ib 
movabK  tfaco,  upon  Um  flttnf  of  tlie  petition 
and  bond,  ttie  In  law,  renoTed  to  m  to  be  dock- 
eted In  the  ditmttooort,  notwtttaetandinff  the  or- 
der of  the  atate  ooort  refualnf  to  reoognlee  the 
ilcbt  of  removaL 

4L  In  ft  ault  where  jndcoaenta  between  the  aame 
parttra  whioh  aggresate  more  than  three  thoo* 
aand  doUan  are  aooght  to  be  naiiahied  on  the 
ground  of  trand  and  their  TaUdltjrdependa  on  (he 
aame  flaota,  the  right  of  removal  la  not  affeoted  by 
the  fact  that  no  one  of  the  judgmenta  e«oecda 
9600»  the  amoont  Umltnd  by  the  Aot  of  Um  for  the 
Jnriadiotion  of  the  drontt  coart 

^  Any  faot  whlob  clearly  provea  It  to  be  agalnat 
eooecience  to  ezeoote  a  Judgment,  and  ot  which 
the  Injured  party  eould  not  have  araUed  bimaelf 
In  a  oourt  of  law,  or  ef  which  he  might  bare 
aralled  himaelf  at  law,  but  waa  prerented  by 
fraud  or  aoeldent,  unmixed  with  any  fauH  or 
negligence  In  himaelf  or  hia  agenta,  wID  Juattfy 
an  applloatlon  to  a  court  of  ohaincery. 

C  TbeelrottltoourtoftliennltedStatealntheez- 
erdae  of  Ita  equity  powera  haa  jorladictlon  of  our 
original,  tndepeodent  ault  to  reatrain  for  fraud 
the  execution  of  judgmenta  obtained  In  a  atate 
court:  where  dlrerae  dtiaenahlp  glrea  juriwUo- 
tlon  over  the  partlea. 

C  A  atate  court  cannot  diaregard  the  right  of  re- 
aaoral  upon  the  ground  almply  that  the  aTer- 
menta  of  the  petition  are  InaulBclent  or  too  Tague 
to  juatify  a  court  of  equity  In  granting  the  relief 
aalted,wheretheaultiaonein  Ita  general  nature 
of  which  the  circuit  oourt  of  the  United  Statea 
eould  rightfully  take  cogniaance. 

[Na  28.1 
*   Argued  ApHl  6.  ?,  1S91.    Ikeidtd  Nc9.  9,18$J. 

F  ERROR  to  the  Oourt  of  Appeali  for  the 
Sacood  Circuit  of  the  Bute  of  Loulalaoa, 
miBrmlDg  a  JodgmeDt  of  the  Eighth  DIatrict 
Conn  for  the  Pariah  of  Madlfon,  Loolaiana, 
<HaK)lTtnf  an  IdJqdciIod  aieainat  ezecotinf  cer- 
tain atate  Jadgmenti,  rendering  Judgment  on 
the  Injonctioirbond.  Jifearaad!. 
Bee  aame  case  bdoff,  8)1  La.  Aim.  81S. 

Statement  bj  Mr.  JmUm  Harimas 
On  the  20th  dar  of  April,  1886,  the  plalntlif 
In  error,  Mrs.  Sarah  E.  Marahall,  a  oitlxen 
of  New  ToriL  filed  in  the  Eighth  DIatrict 
Ooort  for  the  Pftriah  of  Madiaon,  Louisiana, 
a  petition  for  Injunctioo.  representing  that 
DaTid  Mnyer,  one  of  the  defendants  In  error, 
bad  then  recently  obtained,  in  a  salt  in  that 
ooort,  a  Judgm^int  against  her  for  the  som  of 
$127.00;  that  In  porsoance  of  an  agreement 
that  Judgment  In  one  suit  shoold  be  declslTe 
of  other  suits,  in  the  same  court,  between 
the  same  parties  and  relating  to  the  same  sub- 
ject matter,  Jodgments  had  been  entered 
against  her,  in  his  favor,  in  other  actions, 
twentr-thrae  in  nomber,  f or  soms  agmgat* 
ing  $8,080.81.  Eadi  lodgment  was  for  less 
than  $000. 

The  petition  alleges  that  all  the  Judgments 
were  obtained  on  false  testimony  and  forged 
docomeots,  and  that  equity  and  good  con- 
science reqoired  that  they  oe  annoUed  and 
avoided,  for  the  following  reasons: 
{••Ij  **That  yoor  petitioner,  as  osofructuarr  of 
the  plantation  Cabin  Teele,  In  your  said 
pariah,  employed  one  Elijah  Boyd  as  an 
agent  on  the  said  plantation  to  collect  the 
rents  and  ship  the  cotton  received ;  that  the 
BfiM  TV>rd  died  in  the  year  1884.  and  that 
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said  Maver,  pretending  to  have  a  contract 
with  said  Bovd,  by  which  vour  petitioner 
was  bound  to  him  as  a  fumislier  of  supplies 
in  9oUdo  with  the  several  defendants  named 
in  the  suits  hereinbefore  mentioned,  brought' 
said  suits  and  made  petitioner  a  party  defend- 
ant thereto ;  that  petitioner  answered  in  the 
several  suits  that  said  Boyd,  if  ha  made  any 
such  contract  as  alleged,  bad  no  power,  right, 
or  authority  to  do  so;  that  a  trial  was  bad 
of  the  suit  No.  607,  and  the  said  Mayer  in- 
troduced evidence  of  the  existence  of'^  a  let- 
ter from  your  petitioner  to  the  said  Boyd 
authorizing  him,  the  said  Boyd,  to  make  a 
contract  by  which  her  lien  as  lessor  on  the 
crops  produced  by  the  several  defendants  and 
other  tenants  on  said  plantation  should  be 
waived  in  favor  of  the  said  Maver  or  of  ctliera, 
as  fumiahers  of  supplies  to  said  tenants :  that 
upon  such  evidence  so  oifered,  and  of  the  ex- 
istence of  which  petitioner  could  not  possi- 
bly be  aware  and  of  which  she  had  no  knowl- 
edge  until  subsequent  to  the  trial,  judgment 
was  rendered  against  her  In  said  suit  and  in 
the  several  other  suits  mentioned.  Tour  pe- 
titioner shows  that  the  said  Boyd,  wlio  was 
an  agent,  with  only  a  general  power  of  ad- 
ministration, had  no  authority  to  bind  her 
or  to  waive  her  lien  as  leasftr  In  order  to  pro- 
cure supplies  for  the  several  defendants  and 
other  tenants,  and  that  the  pretended  letter 
authorizing  him  to  make  such  contract,  if  it 
ever  had  an  existence,  which  petitioner  de- 
nies, was  a  false  and  forced  document,  not 
written  and  not  signed  by  her;  that  your 
petitioner  has  never  authorized  the  said  Boyd 
or  any  other  person  whatsoever  to  waive  her 
lien  as  lessor  in  favor  of  the  said  Mayer  or 
any  other  furnisher  of  supplirv,  and  has 
never  written  the  pretended  letter  or  any 
other  letter  to  the  said  Boyd  or  to  any  othor 
person  whatsoever  containing  such  authority : 
that,  to  the  contrary,  as  soon  as  she  was  In- 
formed, after  the  death  of  said  Boyd,  that  he 
had  made  such  pretended  contract  and  other 
contracts  by  which  It  was  sought  to  bind  her, 
she  instructed  her  agents  and  attorneys  to 
take  immediate  steps  to  disavow  the  author- 
ity of  said  Boyd  to  make  such  contracts :  that 
the  testimony  of  said  Mayer  as  to  the  exist- 
ence of  said  pretended  letter  is  false  and  in 
pursuance  of  a  conspiracy  to  defraud  peti- 
tioner, or  that  said  pretenoed  letter,  if  it  ever 
had  an  existence,  is  a  false  and  forged  docu- 
ment; that  this  testimony,  and  much  more 
testimony  necessary  to  establish  the  falsity 
of  said  evidence  upon  which  said  Jodgments 
were  obtained,  and  the  forgery  of  said  pre- 
tended letter  to  said  Boyd,  was  unknown  to 
petitioner  at  the  time  oi  the  trial  and  could 
not  have  been  known  to  or  anticipated  by 
her,  and  hks  been  discovered  by  her  since  the 
rendition  of  said  ludgments  in  said  suit  and 
since  the  lapse  of  the  legal  delays  within 
which  a  motion  could  be  made  for  a  new 
trial,  and  that  there  has  been  no  laches  on 
her  part  in  failing  to  show  the  falsity  of 
such  evidence  and  the  forgery  of  sudi  pre- 
tended letter  on  the  trial  of  the  cause.* 

Such  was  the  case  made  In  the  petltioii. 
The  relief  asked  was  an  Injunction  against 
Mayer  and  the  defendant  in  error,  Holmea, 
sheriff  of  the  parish,  restraining  Uiem  f**  m 
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United  States,  by  s  decree  in  sn  original 
sait*  to  deprive  parties  of  the  benefit  oi  cer- 
tain fraudulent  sales  made  under  the  orders 
of  a  probate  court  of  Louisiana,  which  court, 
by  the  law  of  that  State,  had  exclusive 
Jurisdiction  of  the  subject-matter  of  the  pro- 
oeediogs  out  of  which  the  sales  arose.  After 
obserying  that  the  court  of  chancery  is  always 
[5991  open  to  hear  complaints  against  fraud, 
whether  committed  %n  pais  or  in  or  by  means 
of  judicial  proceedings,  the  court  said :  **  In 
sucn  cases,  the  court  does  not  act  as  a  court 
of  review,  nor  does  it  inquire  into  any  irreg- 
ularities or  errors  of  proceeding  in  another 
court ;  but  it  will  scrutinize  the  conduct  of 
the  parties,  and,  if  it  finds  that  they  have 
been  guilty  of  fraud  in  obtaining  a  Judg- 
ment or  decree,  it  will  deprive  them  of  the 
benefit  of  it,  and  of  any  inequitable  advantage 
which  they  have  derived  under  it."  In 
Arrtnamith  v.  Qtecmn  the  grounds  of  the 
Jurisdiction  of  the  circuit  court  of  the  United 
States  to  entertain  an  original  suit— the 
parties  being  citizens  of  different  states— to 
set  aside  a  sale  of  lands  fraudulently  made 
by  the  guardian  of  an  infant,  under  author- 
ity derived  from  a  probate  court,  are  thus 
steted:  ''These  principles  control  the  pres- 
ent case,  which,  although  involving  rights 
arisioff  under  Judicial  proceedings  in  another 
iurisdiction,  is  an  original,  independent  suit 
for  eouitable  relief  between  the  parties ;  sudi 
relief  being  grounded  upon  a  new  state  of 
facts,  disclosing  not  only  imposition  upon  a 
court  of  justice  in  procuring  from  it  author- 
ity to  sell  an  infant's  lands  when  there  was 
no  necessity  therefor,  but  actual  fraud  in 
the  exercise,  from  time  to  time,  of  the  au- 
thority so  obtained.  As  the  case  is  within 
the  equi^  jurisdiction  of  the  circuit  court, 
as  defined  bv  the  Constitution  and  laws  of 
the  United  States,  that  court  may,  by  its  de- 
cree, lay  hold  of  the  parties,  and  compel 
them  to  do  what  according  to  the  principles 
of  equity  they  ought  to  do,  thereby  securing 
and  establishing  the  righto  of  which  the 
plaintiff  is  alleged  to  have  been  deprived  by 
fraud  and  collusion.*  j!% 

These  authorities  would  seem  to  place  be- 
yond question  the  Iurisdiction  of  the  circuit 
court  to  take  cognizance  of  the  present  suit, 
which  is  none  the  less  an  original,  independ- 
ent suit,  because  it  relates  to  Judgmento  ob- 
tained in  the  court  of  another  Jurisdiction. 
While  it  cannot  require  the  state  court  itself 
to  set  aside  or  vacate  the  Judgmento  in  ques- 
tion, it  may,  as  between  the  parties  before 
it,  if  the  facto  justify  such  relief,  adjudge 
that  Mayer  shall  not  cnjov  the  inequitable 
advantage  obtained  by  his  Judgmento.  A 
decree  to  that  effect  would  operate  directly 
£600  upon  him,  and  would  not  contravene  that 
provision  of  the  statute  prohibiting  a  court 
of  the  United  States  from  granting  a  writ  of 
injunction  to  stay  proceedings  in  a  estate 
court.  It  would  simply  take  from  him  the 
benefit  of  Judgmento  obtained  bv  fraud. 

It  was  contended  at  the  bar  that  Uie 


of  JV<nvM^v.  Clapp,  101  U.  8.  651  [25:  10851. 
and  Oraham  v.  BoOon,  H.  d  B.B.  Oo.  118 
U.  8.  161,  177  [90:  196,  904],  announce  a 
different  rule,  we  do  not  understand  those 
caaea  to  proceed  upon  any  ground  inconsistent 
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with  the  principles  announced  in  the  case* 
above  cited.  It  is  true  that  in  Nougui  v. 
Olapp  the  circuit  court  of  the  United  States- 
was  asked  to  set  aside  a  decree  of  a  state 
court,  as  well  as  a  sale  had  under  it,  upon 
the  ground  that  the  decree  was  obtained  and 
the  sale  conducted  pursuant  to  a  fraudulent 
conspiracy,  to  which  the  person  obtaining^ 
the  decree,  and  who  became  thc^  purchaser  at 
the  sale,  was  a  party.  Here  the  resemblance- 
between  that  case  and  the  one  before  us  ends ;. 
for  in  NauQfU  v.  Clapp  it  did  not  appear, 
nor  was  it  alleged,  that  the  facto  constitut- 
ing the  fraud  were  not,  before  the  rendition 
of  the  decree,  within  the  knowledge  of  the^ 

Earty  seeking  ito  annulment,  or  could  not 
ave  been  discovered  in  time  to  bring  them 
in  some  appropriate  mode  to  the  attention  of 
the  court  while  the  decree  was  within  it» 
control.  For  aught  that  appears,  that  suit 
was  brought  simply  to  obtain  a  rehearing  itk 
the  circuit  court  of  the  United  States,  sitting- 
in  equity,  of  issues  that  were,  or,  by  proper 
diligence,  could  have  been,  fully  determined 
in  the  suit  at  law  In  the  state  court.  The- 
re! ief  there  asked  could  not  have  been  granted 
consistently  within  the  rule  that  emiity  will 
not  interfere  with  a  Judgment  at  law,  even 
where  the  party  has  an  equitable  defense,  if 
he  could,  by  the  exercise  of  diligence,  have 
availed  himself  of  that  defense  in  the  action 
at  law  to  which  he  was  a  party.  This  re- 
quirement of  diligence  is,  as  it  ought  to  be, 
enforced  with  strictness. 

The  case  of  Qrdham  v.  Boston,  K  d  B.  R 
Oo.  does  not  differ  in  principle  from  Nougui 
y.  Clapp. 

The  case  before  us  is  unlike  the  two  last 
cited.  While  tiie  court,  upon  final  hearing, 
would  not  permit  Mrs.  Marshall,  being  a 
party  to  the  actions  at  law,  to  plead  ignorance 
of  the  evidence  introduced  at  the  trial,  it 
might  be  that  relief  could  be  granted  by  rea- 
son of  the  fact,  distinctly  alleged,  that  soma 
of  the  necessary  proof  establishing  the  for- 
gery of  the  letter  was  discovered  after  the 
judgmento  at  law  were  rendered,  and  after 
the  legal  delays  within  which  new  trials 
could  have  been  obtained,  and  could  not  have 
been  discovered  by  her  sooner.  It  was  not, 
however,  for  the  state  court  to  disregard  the 
right  of  removal  upon  the  ground  simply 
that  the  avermento  of  the  petition  were  in- 
sufficient or  too  vague  to  Justify  a  court  of 
equity  in  granting  the  relief  asked.  The 
suit  being,  in  ito  geueral  nature,  one  of 
which  the  circuit  court  of  the  United  States 
could  rightfully  tiJce  cognizance,  it  was  for 
that  court,  after  the  cause  was  docketed  there, 
and  upon  final  hearing,  to  determine  whether, 
under  the  allegations  snd  proof,  a  case  was 
made  which,  according  to  the  established 
principles  of  equity,  entitled  Mrs.  Marshall 
to  protection  against  the  Judgmento  alleged 
to  nave  been  fraudulently  obtained. 

For  the  reasons  stated,  we  are  of  opinion 
that  this  suit  was  removable  from  the  8tat» 
court ;  and  that  the  court  below  should  hav# 
reversed  the  Judgment  of  the  Bightk 
District  Court  for  the  Parish  of  Edi- 
son, and  remanded  the  cause  to  the  lat- 
ter court  with  direction  to  set  aside  al) 
orders  made  after  the  filing  of  the  patitioft 
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court— which  aTennenti  motl  be  taken  to  be 
true  in  detennlnioff  the  remoTabillty  of  the 
suit— the  Judgmenle  in  qnettion  would  not 
hare  been  rendered  against  Mrs.  Marshall 
but  for  the  use  in  eTidenoe  of  the  letter  al- 
leged to  be  fori^.    The  case  eridently  in- 
tended to  be  presented  by  the  petition  is  one 
where,  without  negligence,  laches,  or  other 
fault  upon  the  part  of  the  petitioner,  Mayer 
has  fraudulently  obtained  Judgments  which 
he  seeks,  sninst  conscience,  to  enforce  by 
-execution.     While,  as  a  general  rule,  a  de- 
fense cannot  be  set  up  In  equity  which  has 
been  fully  and  fairly  tried  at  law,  and  al- 
though in  view  of  the  large  powers  niow 
•exercised  by  courts  of  law  over  their  iudg- 
inents,  a  court  of  the  United  States,  sittinff 
in  equity,  will  not  assume  to  control  such 
Judgments  for  the  purpose  simply  of  giving 
a  new  trial,  it  is  the  settled  doctrine  that 
^'any   fact  which  clearly  proYes  it  to  be 
against  conscience  to  execute  a  Judgment, 
and  of  which  the  Injured  party  could  not 
have  availed  himself  In  a  court  of  law,  or 
o(  which  he  might  have  availed  himself  at 
law,  but  was  prevented  by  fraud  or  accident, 
unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents,  will  Justifv  an  appH- 
•cation  to  a  court  of  chancery. "    Marine  Im. 
Co,   of  Alexandria  v.   IIoda$an,   11  U.  8.   7 
Cranch,  883,  886  [8 :  862,  WS]  ;  Hendrickaon 
V.  Binekley,  58  U.  8.  17  How.  448.  445  [15 : 
128,  1241 :   CHm  v.  BandUy,  94  U.  8.  652, 
n58   [24 :  2161 :  MeUalf  v.   WiUianu,  104  U. 
8.  08,  96  [26 :  665.  66iS]  ;  Bmi^  v.  Palmer, 
107  U.  8.  8,  11  [27 .  846,  849]  ;  Knox  County 
V.  /TanAmon,  188  U.  8.  152.  154  J88 :  586. 
587]  ;  2  Story,  Eq.  Jur.  gg  887.  1574;  Floyd 
V.  Jayne,  6  Johns.  Ch.  479,  482,  2  L.  ed.  190. 
192.    See  also  Cnited  Statea  v.  TKroekmorUm, 
1MU.  8.  61.  65  [25:  98.  95]. 

But  it  is  contended  that  it  was  not  com- 

Setent  for  the  circuit  court  of  the  United 
tates,  bv  any  form  of  decree,  to  deprive 
Mayer  of  the  benefit  of  the  Judgments  at 
MT]  law;  and  that  Mrs.  Marshall  could  obtain 
the  relief  asked  only  In  the  court  in  which 
the  Judgments  at  law  were  rendered.  Is  It 
true  that  a  circuit  court  of  the  United  States, 
in  the  exercise  of  Its  equity  powers,  and 
where  diverse  citizenship  gives  Jurisdiction 
over  the  parties,  may  not,  In  any  case,  de- 
prive a  party  of  the  benefit  of  a  Judgment 
fraudulentlv  obtained  by  him  in  a  state 
court,  the  circumstances  being  such  as  would 
authorize  relief  by  the  federal  court,  if  the 
Judgment  had  been  rendered  by  It  and  not 
by  a  state  court? 

A  leading  case  upon  this  subject  Is  Barrow 
▼.  Ilunton,  99  U.  S.  80.  82  [25:  407,  408]. 
That  was  a  suit  in  one  of  the  courts  of 
Louisiana  to  annul  a  judgment  rendered  in 
a  court  of  that  State  U()on  the  ground  that  it 
was  founded  upon  a  default  taken,  without 
lawful  service  of  the  petition  and  a  cita- 
tion, and  because,  prior  to  the  Judgment, 
the  partv  seeking  to  have  It  set  aside  had 
l»cen  adjudged  a  bankrupt.  The  case  was 
removed  to  the  circuit  court  of  the  United 
States,  and  was  subsequently  remanded  to 
the  state  court.  This  court  held  that  the 
Jurisdiction  of  the  circuit  court  depended 
upon  the  question  whether  the  action  to  an- 
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nui  the  Judgment  was  or  was  not  In  Its  nature 
a  separate  suit,  or  only  a  supplementary  pro- 
ceeaing  so  connected  with  the  original  suit 
as  to  form  an  incident  to  It,  and  to  be  sub- 
stantially a  continuation  of  it  It  said :  **  If 
the  proceeding  Is  merely  tantamotint  to  the 
common  law  practice  of  moving  to  set  aside 
a  Judgment  for  irregularity,  or  to  a  writ  of 
error,  or  to  a  bill  of  review  or  an  appeal,  it 
would  belong  to  the  latter  category,  and  the 
United  States  courts  could  not  properly  en- 
tertain Jtirlsdiction  of  the  case.  Otherwise, 
the  circuit  courts  of  the  United  States  would 
become  invested  with  power  to  control  the 
proceedings  in  the  state  courts,  or  would  have 
appellate  Jurisdiction  over  them  In  all  cases 
where  the  parties  are  citizens  of  different 
states.  Such  a  result  would  be  totally  inad- 
missible. On  the  other  hand,  if  the  pro- 
ceedings are  tantamount  to  a  bill  In  equity 
to  set  aside  a  decree  for  fraud  in  the  obtain- 
ing thereof,  then  they  constitute  an  original 
and  independent  proceeding,  and  acconling 
to  the  doctrine  laia  down  in  Uainee  v.  JP\ientet, 
92  U.  8.  10  [28:  624],  the  case  might  be 
within  the  cognizance  of  the  federal  courts. 
The  distinction  between  the  two  classes  of 
cases  may  be  somewhat  nice,  but  it  may  be 
affirmed  to  exist  In  the  one  class,  there 
would  be  a  mere  revision  of  errors  and  Irreg- 
ularities, or  of  the  legality  and  correctness  of 
the  Judgments  and  decrees  of  the  state  courts : 
and  In  the  other  class,  the  investigation  of 
a  new  case,  arising  upon  new  facts,  although 
having  relation  to  the  validity  of  an  actual 
Judgment  or  decree,  or  of  the  party's  right 
to  claim  any  benefit  by  reason  thereof.* 

Referring  to  the  provisions  of  the  Louisiana 
Code  of  I^actice  authorizing  an  action  to 
annul  a  Judgment  obtained  through  fraud, 
briberv,  forgery  of  documents,  etc.,  the  court 
said  that  it  was  not  disposed  to  allow  the 
fact  that,  by  the  local  law,  an  action  of 
nullity  could  only  be  brought  In  the  court 
rendering  the  iudfgment,  or  in  the  court  to 
which  the  Judgment  was  taken  by  appeal, 
to  opersto  so  far  as  to  make  it  an  invsriahle 
criterion  of  the  want  of  Jurisdiction  in  the 
courts  of  the  United  SUtes.  "If,"  the  court 
said,  "the  state  legislatures  could,  bv  in- 
vesting certain  courts  with  exclusive  juris- 
diction over  certain  subjects,  deprive  tlie 
federal  courts  of  all  jurisdiction,  they  mi^lit 
seriously  interfere  with  the  riglit  of  the  citi- 
zen to  resort  to  those  courts.  Tlie  clmmctcr 
of  the  cases  themselves  is  always  open  to 
examination  for  the  purpose  of  determining 
whether,  ratione  maUria,  the  courts  of  the 
United  States  are  incompetent  to  take  juris- 
diction thereof.  State  rules  on  the  subject 
cannot  deprive  them  of  It."  As  that  pro- 
ceeding was  equivalent  in  common  law  prac- 
tice to  a  motion  to  set  aside  the  Judgment 
for  irregularitv,  or  to  a  writ  of  error  coram 
wbie,  and  as  the  cause  of  nullity  related  to 
form  only,  the  case  was  held  not  to  be  cog- 
nizable in  the  courts  of  the  United  SUtes. 

The  f  oles  laid  down  In  Barrote  v.  Bunion 
were  applied  In  Johnson  v.  Water$,  HI  U. 
8.  640.  667  [28 :  547,  5561 ;  and  Arroumnitk 
V.  Oleaeon,  129  U.  8.  86.  101  [82:  680.  685]. 
In  Johnson  v.  Water$  this  court  upheld  the 
Jurisdiction   of   the   circuit   court   of   the 
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001  fliH                              SuFBBia  CouBT  or  the  Cxitkd  Statbb.  Oct.  T^^, 

ibl«  entry  and  deUiDer,  in  the  District  Court  of  petoal  iojunctioti  BeBinst  him  from  ■ttempthi 

the  United  Buiea  for  tbe  Eastern  District  of  to  take  posaetsion  of  it  or  interfera  with  h. 

Arkansas,  and.nhik  It  was  pending,  and  on  the  On  the  filing  of  the  Mil,  BB  order  vm  madt 

28th   of   October,   1883,   the   St.   Louig.  Iron  by  Ihecoiut,  that  ontbe  payment  hlkciUt- 

HouDtain  and  goulhern  Railway  Company,  an  tifi  into  the  Oerman  National  Bauof  utik 

Arkansas  corpornlion,  became  Itie  purchaeer  of  Bock,  ArkuDua,  the  depcaftory  oS  the  coeit 

the  road  from  tlie  Iron  Mountain   and  Helena  to  the  credit  of  the  court,  of  tbe  fSSJUS,  tad 

Company,  and  on  tbe  10th  of  December,  1883,  the  payment  to  the  clerk  of  all  ooaii  in  ifet 

took  poseesaion  of  tbe  eoiire  line  at  tbe  latter  forcible  entry  and  detainer  salt,  a  lempwaiy 

company,   extending    from    Forest    City     to  injunction    ahotild   iasue,   enjoinloc  Jolusai 

Helena,  and  including  tbe  18  miles  of  track  in  from  issuing  any  proceaa  to  pot  tbe  ptalHtl 

question,  and  was  afierwaidB  made  a  party  fc  out  of  tbe  possession  of  tbe  IB  miles  oi  met, 

said  action.    In  that  action  a  Judgment  wat  or  disturbing  Its  possession  thenof,  natU  Ik 

rendered  in  favor  of  Joiinaon,  na  March  14,  further  order  of  the  court  in  tbe  pnariMa;  «d 

1883,  and  on  a  writ  of  error  from  this  court  by  tbal  Johnaon  might  receiTe  said  snm  fiNi  At 

tbe  company  it  was  alBrined  (119  U.S.  608)  on  depository  at  his  pleasure,  witbautpnjDdinli 

January  10.  1S87.  any  of  bla  rlgbta,  and  particolariy  bis  light  II 

Johnson  loutc  no  immediate  steps  (o  ^t  poa-  receive   anr  further  lam  tbat  might  IM  dot 

eeshlon  of  tbe  18  miles  of  road  under  bis  judg'  bim,  and  for  which   be  bad  a  lira  on  Ibell 

ment.    Before  tbe  purchase  of  tbe  property  by  miles  of  track,  or  a  right  to  the  powidti  it 

the   St.  Louis,   Iron   Aiuuntain  and   Soutbera  tbe  same  aaaecnrlty  therefor. 

Rnilnay  Company,   and  on   October  8,  18al,  Johnson  appeared  in  tbe  ■Mah.1  pot  Iih 

and  while  tbe  forcible  entry  and  detainer  soil  answerto  tbe  bill,  setting  up  Ibattbeagmntf 

pending.  Johnson  and  tbe  Iron  Mountain  of  Oclober  fl,  1881,  was  not  in  tbe  DSloRiitN 

r,  ■     .   ^.  .._ J  !_._  ....  ,_,. —  account  stated,  but  was,  and  was  Inlnddll 

be,  conditional  and  temporaiy,  and  tbal  111 

ih.  Iron  MoutLfn  ud  H.lei..  Mlroad  Com.  ,"5"                    itpUcUoo,  ud  inA  n  f 

pan?  sa  follows,  viz.:    That  the  amount  due  AT  .„.,  v„.i„„  ,fc.  ,™,..        ,      ,,  ,„. 

«j/j.h...o  to,  <50.™io.  that  pan  of  aa.d  ,i.f  „"^EL 'pfiffj  "^^wlrS.  tS: 

Iron  Mountain  and  Helena  Railroad  between  ,  .L.  „  „  .iT  ~lri.   »>  .t. _i.  ^ZaSA 

ihoformerjunction  with  the  ArkansasMidland  S^*?.' '*""''"' £?Sr,,i^'H'?JL!fiE£ 

Hailroad  aid  (be  town  of  Marianna,  under  .  ^  tbe  amount  expended  by  JohnlOII  to  aw 


contract  executed  in  April,  187B,  is  the  sum  ol  ??,7  PHP^TI^^h  ™^  SSTtSJ^jLlLS 

♦25,000  at  this  date;  and  it  is  further  a«reed  ?"/?  °' "SS,^"^  T™m  ^ 'SLSS,^ 

that  the  auil  now  pending  in  the  Uniled  Slates  I'^^lS  ,;«^  ™„Hi^»  ^SSEfSLk 

District  Court  for  the  iaslern  District  of  Ar-  M/"? 'X  JSLSSi^dTSSSSi 

kansas,  at  Helena,  is   lo  be   continued  at  the  ^JTh  thT  »t^JS?^°l^J^*^ 

""^^si!^^,-  ^-  "■  '"*"■  "-  --  '^t^  av".;s.^u«':sjs.'s 

^'^'Ci  M'T'N  AND  H^JtKA  R.  a  Co.,    StJ^  "iUt^-  AnSr^'V^— 

''"  rH^Jo^eTsi.r^'-  ^"W  U^S^^niTffiZ  T 

Tlie  suit  referred   to  in  that  agreement  was  at  law  In  bia  favor  tor  Ifcaposa     '  — 

tlie  suit  for  forcible  entry  and  detainer  brought  miles  of  road.    Both  partlea  t 

by  Johnson.    Before  any  judgment  was  en-  this  court. 
tcred  on  the  mandate  of  tbis  court,  and  on       It  Is  contended  br  Jofanaon  that  tbceeal 

August  24.  1887,  the  St.  Louis,  Iron  Mountain  below  bad  no  JurisdiclloD  to  gimnt  tbe  tojw 

and  Southern  Company  tendered  to  Johnson  tion  prayed  for  in  tlie  Ull.bccinw  be  had  Ml 

$33,625,  being  the  ^sri.ooo  mentioned  in  tbe  adjudg^.In  Ibesalt  for  roIdble«lltl7Bldd^ 

agreement  of  October  6,  1881,  and  interest  on  talner,  to  becDtitled  to  tbe  poasMBkiaoftkll 

the  amount  at  tbe  rale  of  six  per  cent  per  an-  miiesof  the  mad,  andawrltol  t«*lilutlailil 

Dum  from  that  date  to  (he  date  of  the  tender;  been  ordered  tolsauetoplafleUmla|<aiRid> 

which  tender  Johnson  refused.  thereof;  that  it  li  not  alleged  that  BBythfaFM 

On  this  state  of  facts,  the  S(.  Louis,  Iron  arisen  since  the  Institution  of  tbe  farelbkrtir  i 

Mountain  and  Southern  Company  flled  a  bill  and  detainer  luit  or  tbe  rendittoB  of  tha  Hr   ' 

in  eqailr  against  Johnson,  as  a  citizen  of  Ohio,  ment  in  It,  which  made  Itinequltabklkatn 

in  tbe  District  Court  of  lb.-  United  States  for  judgment  should  be  cnAinxd:  that  tbi  N^  < 

the  Easlcrn  District  of  Arknnsna,  setting  fortli  tions  between  the   partica  wiae  catlnty  H* 

the  contract  of  April  23,  llitTS,  and  the  other  tractual.aod  Johoson  waa  aeeUBganlblBf  Ml 

facts  herelntiefore  slated,  tbe  fact  that  the  provided  for  by  tbe  cootmct of  Aprill^  ift 

plaintiff  had  been  mode  a  party  defendant  to  I  bat  the  bill   Id  tbis  salt  does  DOtaDcfeM 

the  forcibleentty  and delaiuer  suit,  Ihesfflrm-  mcb  contract  waa  obtained brfrand.aacliA 

anceof  the  judgmi'ntin  that  suitbythlacourt.  mistake,  or  surprise;  that  tbe  iriainiUt  liM 

the  agreement  of  Oeiobcr  S,  1S81,  tbe  fact  of  luil  fa  a  trespaaser  in  po<iwaalon,  aflcr  taH  *■ 

tbe  tender  of  the  f33.82S,  and  that  Johnson  feme  made  by  it  to  the  totdMe  niiy  aad  *■ 

was  prcparinr  U>  take  actual  possession  of  tbe  tainer  suit,  and,  without   reaiitailM.  Rtto 

18  miles  of  track  so  as  (o  cut  oft  tbe  plaintiff  through  the  InlerposlHon  of  a  raut  of  if^ 

from  all  use  of  ita  line  of  railway  from  Mari-  lo  retain  the  frulta  of  ita  Ihiimw  aad  H^ 

anoato  Helena.    The  bill  prayed  for  an  lo-  the  judgment  at  law;  ud  that  tbt  UD ta  A>   , 

JuDclion  to  restndn  Johnson  fromanylnlerfei^  niltdiMa  not  seek  to  settle  tbe  rlcbBsf^  j 

race  witb  the  18  miles  of  track,  and  for  a  per-  partin  noder  the  conlnet  of  Aprfl  K  )A   j 
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or  <looi  tbe  decree  thereon  settle  such  rights, 
■I  the  Older  of  iDjuDction  and  the  decree 
limy  tuch  cootract  by  substitutin/c  a  sum  of 
MDej  as  lecnri^  to  Johnson,  instead  of  pos- 
BHioii  of  the  road,  as  provide  therein. 
Bai  we  are  ci  opinion,  as  contended  by  the 
iaiiidff,  that,  oo  the  evidence  in  the  case,  the 
meineiit  of  OctobCT  6, 1881.  was  a  settlement 
lithe  amount  due  to  Johnson,  and  was  and  is 
iadiitt  upon  him.  The  tender  by  the  plain 
W toJohnson  of  the  $88,825,  followed  as  it 
■is  bf  the  payment  into  the  Gkrman  National 
Ink  of  that  sum,  on  August  26,  lb87,  to  tbe 
ddit  of  the  oouit,  as  appears  by  tbe  record, 
Anced  the  condition  oi  affairs,  and  entitled 
fttpliifaitifl  to  the  relief  by  injunction  asked 
kit  because  it  showed  that  the  contract  of 
iial28, 1879,  had  been  fully  complied  with 

itke  plaintiff,  as  the  successor  of  tbe  Iron 
mtain  and  Helena  Railroad  Company,  and 
ftH  Jobnson  had  no  further  right  to  the  pos- 
mHoo  of  the  road.  The  $25,000,  with  inter- 
at  from  October  6, 1881,  was  substituted  for 
iB  $89,000;  and  the  contract  of  April  28, 1879, 
fc  to  be  read  as  if  the  sum  of  $25,000,  instead 
tf  $SQ,000,  had  been  mentioned  in  it.  Johnson 
to  have  possession  of  the  road,  and  the 
to  niQ,  use,  and  control  it,  only  as  secur- 
^ for  the  payment  of  the  money,  and  was  to 
Iftf  op  possession  of  it  to  tbe  Iron  Mountain 
M  Hekna  Company,  of  which  the  plaintiff  is 
'ifsnooesBor,  as  soon  as  the  money  should  be 
Ml  It  was  paid,  by  the  tender  and  deposit 
fSe  $96,000,  with  interest,  and  the  right  of 
pHwson  f  nrtlier  to  retain  possession  of  the  road 
fllo  Interfere  with  it,  ceased. 
TUi  case  is  not  like  that  of  Baflance  v.  For- 
V.  8.  24  How.  188  [16:  738].  There 
eoort  had,  in  BaUanee  v.  Forsyth,  54  U. 
18  How.  18  [14:82].  afSrmed  a  Judgment 
i^jfidaieBi  against  Ballance.  After  the  man- 
ia waot  down  from  this  court,  Ballance  filed 
'UD  Id  equity,  setting  forth  the  same  titles 
were  mvoiTed  in  the  ejectment  suit,  and 
leiief,  on  certain  special  grounds,  by 
the  execution  of  the  judgment.  The 
lismissed*  and  this  court  affirmed  the 
oo  tbe  ground  that  Ballance  could  not 
fnm  the  judgments  of  tbe  circuit  court 
thia  court  to  a  court  of  chancery,  on  tbe 
merits  of  the  legal  titles  inyolved  in  tbe 
widcb  they  had  adjudicated.  But 
present  case  the  relief  in  equity  does  not 
a  re-examination  of  tbe  merits  of  the 
oontroversy,  but  is  based  on  grounds 
anbaeqiienuj  to,  and  independently  of, 
contioveny. 

qoestion  raised  as  to  tbe  jurisdiction  of 

eoort  below  in  this  suit  i^  disposed  of  by 

In  Parker   ▼.    (Hrcmt  Judges  of 

25  U.  8.  12  Wheat.  561  [6:  7291, 

while  a  writ  of  error  was  pending  in 

,inrt,  a  bill  in  equity  was  filed  in  tbe  court 

r,  and  an  in  junction  issued  to  stay  pro- 

on  the  Judgment.     After  the  judg- 

~  been  affirn^  here,  an  order  was  is- 

by  this  court  to  show  cause  why  that 

aboold  not  issue  an  execution  on  the  judg- 

It  was  contended  that  an  injunction 

not  be  awarded  while  the  record  was  be- 

his  ooort  on  a  writ  of  error.    This  point 

has  disposed  of,  Ohirf  Justice  Marshall 

•ring  the  opinion  of  the  court:    "  We  do 

KJ.8L      U.  8..  Book  85. 
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I  eoort. 


not  think  this  a  valid  objection.  The  suit  iu 
chancery  does  not  draw  into  question  the  judg- 
ments and  proceedings  at  law,  or  daim  a  right 
to  revise  them.  It  bets  up  an  equity  independ- 
ently of  the  judgment,  which  admits  the 
validity  of  that  judgment,  but  suggests  reasons 
why  the  party  who  has  obtained  it  ought  not 
to  avail  himself  of  it.  It  proposes  to  try  a 
question  entirely  new,  which  has  not  been  and 
could  not  be  litigated  at  law.  It  may  be 
brought  before  tbe  commencement  of  a  suit  at 
law,  pending  such  suit,  or  after  its  decision  by 
the  highest  law  tribunal."  See  also  Marshall 
V.  Holmes,  {ante,  890,)  and  cases  there  cited. 
Although  the  agreement  in  regard  to  the 
$25,000  was  made  October  6,  1881,  and  the 
judgment  in  the  forcible  entry  and  detainer 
suit  was  not  rendered  until  March  14,  1883, 
such  agreement  could  have  constituted  no  de- 
fense to  that  suit.  It  was  tbe  tender  of  tbe 
money  which  laid  the  foundation  for  the  in- 

J unction  suit,  and,  although  the  money  might 
tave  been  tendered  at  an  earlier  day,  tbe  delay  in 
tendering  it  deprived  tbe  company  of  no  rights, 
and  conferred  none  on  Johnson.  As  was  said 
by  this  court  in  the  forcible  entry  and  detainer 
suit.  (119  U.  S.  608,  612  [30:604,  505])  the 
questions  there  raised  by  tbe  company  in  re- 
gard to  the  original  contract  of  April  23.  1879, 
and  to  tbe  right  of  Johnson  to  hold  possession 
of  the  road,  were  immaterial.  Equally,  the 
equitable  right  involved  in  tbe  present  suit 
could  not  have  been  material  in  the  former 
suit,  even  if  such  right  had  then  existed. 

The  written  agreement  of  October  6.  1881, 
is  full  and  complete;  and  its  terms  cannot  be 
varied,  qualified,  or  contradicted  by  showing, 
as  is  sought  to  be  done,  a  contemporaneous 
verbal  understanding  that  the  $.'5,000  men- 
tioned in  the  agreement  was  to  be  paid  in  cash 
in  a  limited  time,  or  satisfactory  securities  de- 
livered in  a  limited  time,  or  the  written  con- 
tract was  to  be  void.  The  agreement  of  Octo- 
ber 6,  1881,  is,  on  its  face,  an  absolute  one, 
that  the  amount  due  to  Johnson  under  the 
prior  contract  of  April  23,  1879,  was  the  sum 
of  $25,000  on  October  6,  1881;  and  it  cannot 
be  reduc^  by  parol  evidence  to  a  mere  offer 
that  in  a  certain  contingency  Johnson  would 
accept  the  sum  specified  in  full  for  the  sum 
provided  in  the  original  contract. 

As  to  the  appeal  by  the  plaintiff,  which  calls 
in  question  so  much  of  the  decree  as  imposes 
upon  it  the  costs  of  the  suit  and  the  payment 
of  the  $1,000,  that  appeal  must  be  dismissed, 
because  it  does  not  involve  an  amount  sufficient 
to  give  this  court  jurisdiction  of  it. 

In  No.  60  the  decree  is  affirmed  with  costs 
against  Johnson;  and  in  No,  71  the  appeal  is 
dismissed  for  want  of  jurisdiction. 

Mr,  Justice  Gray  was  not  present  at  the  ar- 
gument and  took  no  part  in  the  decision. 

Mr.  Justice  Lamar,  dissenting: 

I  concur  in  the  Judgment  dismissing  tbe  ap^ 
peal  in  No.  71  for  want  of  jurisdiction,  but  I 
aissent  from  tbe  judgment  and  opinion  of  the 
court,  just  announced,  affirming  the  decree  of 
the  court  below,  in  No.  60.  As  I  see  tbe  case, 
it  is  a  bill  in  which  the  complainant  (The  St. 
Louis,  Iron  Mountain  and  Southern  Bailway 
Company),  asks  the  aid  of  a  court  of  equit*    */> 
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relieve  it  from  tbe  execution  of  a  Judgment  of 
a  oonrt  of  law  aiBnned  by  this  court,  upon  the 
ground  that  it  would  be  against  oonadence  to 
execute  that  Judgment  in  obedience  to  the 
mandate  of  this  court.  1  do  not  say  that  a 
court  of  equity  cannot  interfere  in  such  a  case. 
But,  as  has  been  remarked  by  Lord  Red^sle, 
'*bills  of  this  description  have  not  of  late  years 
been  much  countenanced."  2  Story,  £q.  Jur. 
%  888.  In  general,  such  jurisdiction  is  exer- 
cised only  in  a  case  where  the  equity  of  tbe  ap- 
plicant is  free  from  doubt — such  equity,  for  in- 
stsoce,  as  that  the  Judgment  was  obtahied  bv 
fraud,  accident  or  mistake;  or  that  the  appli- 
cant had  a  good  defense  to  the  action  at  law  of 
which  he  could  not  avail  himself  in  a  court  of 
law,  or  was  prevented  from  doing  so  by  the 
act  of  the  sd verse  party,  or  l^  some  accident 
unmixed  with  negligence  or  fault  in  himself; 
or  that  the  right,  upon  which  tbe  relief  he  asks 
in  equity,  arose  after  the  judgment  at  law  was 
obtaioed,  and  independently  of  it,  and  which 
would  not  have  constituted  a  defense  in  the 
suit  at  law.  Woolen  v.  Holma,  ante,  — ,  snd 
cases  there  cited.  I  do  not  think  that  the  state 
of  facts  which  appear  in  this  record  presents 
such  a  case.  It  is  more  like  the  case  of  Bal- 
lanee  v.  Farayt/t,  65  U.  8. 24  How.  188  [16: 788]. 
In  that  case,  Ballance  brouaht  an  action  of 
ejectment  sgainst  Forsyth  sna  obtained  a  ver- 
dict and  judgment  for  the  recovery  of  the  lend 
in  dispute.  The  Judgment  was  atSrmed  by 
this  court  54  U.  8.  18  How.  ?8  |14;  82j. 
After  the  msndate  went  down  frol^i  this  court, 
BallsDce  filed  a  bill  in  equity,  setting  forth  the 
same  titles  that  were  involved  in  thr  suit  at  law, 
and  praying  relief  on  certain  special  grounda 
Ur,  Juetiee  Csmpbell,  who  deliver^  the  opin- 
ion of  the  court,  said:  "This  is  a  bill  filed  by 
tbe  plaintiff  to  enjoin  the  executico  of  a  Judg- 
ment iu  the  circuit  court,  upon  which  a  writ 
of  error  had  been  tsken  to  this  ocmrt  and  af- 
firmed. The  cause  in  this  oourt  was  between 
the  same  parties,  and  the  decision  of  the  oourt 
is  reported  in  64  U.  8.  18  How.  18  £14:  82]. 
The  plaintiff  sets  forth  the  claims  oi  the  re- 
spective parties,  and  insists  that  his  is  the  su- 
perior right,  and  thst  he  is  entitled  to  have  the 
property .  But  it  is  not  allows  bio  to  him  to  ap- 
peal from  the  Judgment  of  the  circuit  oourt 
and  supreme  court  to  a  oourt  of  chancery  upon 
the  relative  merits  of  the  legal  titles  involved 
in  the  controversy  they  had  adjudicated." 

These  few  sentences  aptly  characterize  the 
case  under  consideration.  The  two  cases,  in 
their  essential  features,  are  very  similar.  In 
the  one  cited,  the  relative  merits  of  the  legd 
titles  to  the  property  in  dispute  were  involved. 
In  this,  the  relstive  claims  of  right  to  the  pos- 
session of  the  property  in  dispute  are  involved. 
There  is  one  difference  between  them.  The 
applicant  for  relief  in  this  caae  comes  into 
court  an  adjudced  trespasser  and  wrongdoer, 
ssking  for  relief  from  the  legal  effects  of  his 
own  willfully  illegal  act  In  speaking  of  the 
complainant  ss  a  trespasser  and  wrone-doer,  I 
am  sustained  by  the  statement  in  the  mil  itself, 
to  tbe  effect  that,  whilst  the  action  of  fordble 
entry  and  detainer  was  pending,  the  complain- 
ant bought  tbe  property  of  which  the  appellant 
was  dispossessed,  took  possession  tharaof  and 
became  a  malntainer  or  the  defendant  in  the 
suit,  and  was  itself  made  a  par^  to  said  suit 
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Tbe  special  eoulties  upon  which  Forsyth,  in 
the  case  Just  referred  ta  asked  for  relief,  sre 
not  enumerated  in  the  report  of  the  case.  But 
in  this  case  we  find  none  of  the  equities  which 
courts  of  chancery  have  recognized  as  Jostif  ?• 
ing  an  hiterpoeition  by  Injunction  to  reatmia 
tbe  execution  of  a  Judgment  It  is  not  prs- 
tended  that  the  Judgment  in  the  action  at  Isw 
was  obtained  by  fnud,  mistake,  or  accideot. 
It  is  not  denied  that  that  judgment  was  ren- 
dered after  a  fair,  lenl,  protracted,  and  warm- 
ly contested  trial.  There  is  not  an  averment 
that  the  judgment  is  even  erroneous  in  law  or 
that  it  worked  an  unjust  hardship  on  the  rsil- 
road  oompsny. 

The  bill  slleges  no  fact  or  circumstance  which 
has  occurred  nnoe  the  rendition  of  the  Judg- 
ment by  the  district  court  and  this  court,  wbidi 
would  make  Its  execution  against  ounscienoe. 
The  only  equity  it  assumes  to  set  up  is  the  ir- 
repsrabfe  damsse  and  injury  whlcn  it  alleges 
would  be  csusea  to  the  railroad  company  oy 
reason  of  its  being  a  common  carrier  and  a 
United  8tates  mail  carrier  over  the  railroad  in 
question,  whose  duties  it  would  be  unable  to 
perform  If  not  allowed  to  retain  possession  sod 
use  of  said  railroad.  The  answer  to  this  dsim 
is,  that  the  irreparable  mischief  was  as  im- 
minent when  the  action  at  law  was  pending  ss 
it  is  now.  Nor  was  there  any  f  set  which  being 
a  good  defense,  dtber  legal  or  equitable,  pend- 
ing the  action,  of  which  It  wss  prevented  from 
availing  itself  by  any  agency  or  the  opposite 
party  or  by  any  accident  unmixed  with  ttiowit 
negligence  or  fault 

I  do  not  think  that  the  written  agreement  of 
October  6, 1881,  between  the  appellant,  John- 
son, snd  Bailey  (the  president  ox  the  laOrosd 
company),  merits  consideration  as  a  ground  of 
equitable  relief,  in  view  of  the  peculiar  circum- 
stances which  attended  its  execution.  Thst 
writing  wss  endured  into  whilst  the  posnessory 
suit  was  pending  and  before  the  complainant 
was  made  a  puty  thereto.  If  it  is  a  valid 
around  for  equitable  intervention  now.  It  wss 
tnen;  and  the  oomplsinant  could  have  filed  his 
bill  on  tbe  equity  side  of  the  court,  praying 
that  the  action  be  suspended  untfl  the  equitiei 
of  the  case  could  be  adjusted,  and  tiius  bavs    rgjn 

Erevented  tbe  Judgment  from  being  ol>tained.  ^ 
ustead  of  pursuing  such  a  course  the  complain- 
ant waited  about  seven  months  after  the  Judg- 
ment was  affirmed  by  this  court,  when,  assum- 
ing that  the  written  agreement,  so  called,  wsi 
the  sole  measure  of  the  ricrhts  of  Johnson  under 
the  Judgment,  it  tendered  him  the  sum  named 
in  that  agreement,  and  upon  his  refusal  to  ac- 
cept the  same  as  a  full  satisfaction,  instituted 
this  suit,  asUnff  the  oourt  to  aid  it  in  retatniog 
its  illegal  and  ill-gotten  possession  of  the  prop- 
erty in  the  controversy.  The  same  remark  sp- 
plies  to  the  tender  by  the  company  to  Johnson 
of  |26,000.  It  was  not  such  a  fact,  arising  sf- 
ter  the  Judgment,  and  independent  of  it,  ss 
constitutes  in  itself  alone  a  right  to  hiToke  tbe 
aid  of  a  court  of  equity;  but  it  was  an  act  dosrly 
connected  with  that  Judgment,  notinilependeot 
of  it,  resorted  to  as  a  means  of  avoiding  the 
execution  thereof  by  offering  tbe  $26,000  as  a 
substitute  for  its  satisfaction;  in  no  aspect  of  it 
does  that  tender,  relied  on  as  the  foimaation  uf 
this  suit,  create  the  dear  and  onqueatlonablt 
equity  which  aloneoan  Justify  a  court  of  chan- 
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Bor  does  tbe  deeree  tbereoD  settle  such  rixfats, 
tmt  the  Older  of  inJuDCtion  and  the  decree 
Dullify  such  cootract  by  eubetitutiDK  a  som  of 
moo^  as  secnri^  to  Johnsoo,  iDstaul  of  pos- 
•e«ioD  €i  the  road,  as  provided  therein. 

Bm  we  are  €i  opinion,  as  contended  bj  the 
plaintlif ,  that,  on  the  eyidenoe  in  the  case,  the 
asreement  of  October  6, 1881.  was  a  settlement 
of  the  amount  doe  to  Johnson,  and  was  and  Is 
binding  upon  him.  The  tender  by  the  plain 
tiif  to  Johnson  of  the  $88,825,  fouowed  as  it 
was  by  the  payment  into  the  Gkrman  National 
Bank  of  that  sum,  on  August  36,  lh87,  to  the 
credit  of  the  court,  as  appears  by  the  record, 
chanced  the  condition  oi  affairs,  and  entitled 
the  plaintiff  to  the  relief  by  injunction  asked 
for,  because  it  showed  that  the  cnnfract  of 
April  28,  1879,  had  been  fully  complied  with 
b?  the  plaintiff,  as  tbe  successor  of  ibe  Iron 
Uoontain  and  Helena  Railroad  Company,  and 
that  Johnson  had  no  further  right  to  the  pos- 
aessloo  of  the  road.  The  $25,000,  with  inter- 
est from  October  6, 18bl,  was  substituted  for 
the  $29,000:  and  the  contract  of  April  28, 1879, 
la  to  be  read  as  if  the  sum  of  $25,000,  instead 
of  $89,000,  had  been  mentioned  in  it.  Johnson 
was  to  hare  possession  of  the  road,  and  tbe 
riglit  to  run,  use,  and  control  It,  only  as  secur- 
ity for  the  payment  of  the  money,  and  was  to 
deUrer  op  possessioo  of  it  to  the  Iron  Mountain 
and  Helena  Company,  of  which  the  plaintiff  is 
the  successor,  as  soon  as  the  money  should  be 
paid.  It  was  paid,  by  tbe  tender  and  deposit 
of  the  $25,000,  with  interest,  snd  the  right  of 
Johnson  further  to  retain  poMeseion  of  the  road 
<»  to  interfere  with  it,  ceased. 

This  case  is  not  like  that  of  Baflanee  t.  F^r- 
sya,  65  U.  8.  24  How.  188  [16:  788].  There 
this  court  had.  In  Bailanee  v.  Fot$^.  54  U. 
a  18  How.  18  [14:  82].  affirmed  a  Judgment 
in  ejectment  against  Ballance.  After  the  man- 
date went  down  from  this  court,  Ballance  filed 
a  bill  hi  equitT,  setting  forth  the  same  titles 
that  were  luTOlTed  in  the  ejectment  suit,  and 
prayinc  relief,  oo  certain  special  grounds,  by 
«n)oinlng  the  execution  of  the  Judgment.  The 
blfl  was  dismissed,  and  this  court  affirmed  the 
decree,  oo  the  ground  that  Ballance  could  not 
appeal  from  the  Judgments  of  the  circuit  court 
and  of  this  court  to  a  court  of  chancery,  on  the 
lelatiTe  merits  of  the  legal  titles  InToWed  in  the 
cootrorersy  which  they  had  adjudicated.  But 
In  the  present  case  the  relief  In  equity  does  not 
tnrolTe  a  re-examination  of  the  merits  of  the 
original  controTersy,  but  Is  based  on  grounds 
arising  subsequently  to,  and  iadepeodently  of, 
fuch  contronirsy. 

The  question  raised  as  to  the  Jurisdiction  of 
the  court  below  In  this  suit  W  disposed  of  by 
the  ruling  in  Fatrker  ▼.  OireuU  Judoei  if 
Mar^ni  25  U.  a  12  Wheat  561  [6:  729], 
where,  while  a  writ  of  tfror  was  pending  In 
this  court,  a  bill  In  equity  was  filed  In  the  court 
below,  and  an  injunction  issued  to  stay  pro- 
ceedings on  the  lodgment  After  the  Judg- 
ment Md  been  affinnisd  here,  an  order  was  is- 
sued by  this  court  to  show  cause  why  that 
court  should  not  Issue  an  execution  on  the  Judg- 
ment. It  was  contended  that  an  injunction 
could  not  be  awarded  while  tbe  record  was  be- 
fore this  court  on  a  writ  of  error.  This  point 
was  thus  disposed  of,  Okirf  Juttim  Marshall 
delivering  the  opinion  of  the  court:    *'  We  do 
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not  think  this  a  valid  objection.  The  suit  iu 
chancery  does  not  draw  Into  question  the  Judg- 
ments and  proceedings  at  law,  or  dalm  a  right 
to  revise  them.  It  fceis  up  an  equity  independ- 
ently of  tbe  Judgment,  which  admits  the 
validity  of  that  Judgment  but  suggests  reasons 
why  the  party  who  nas  obtained  tt  ought  not 
to  avail  himself  of  it.  It  proposes  to  try  a 
question  entirely  new,  which  has  not  been  and 
could  not  be  litigated  at  law.  It  may  be 
brought  before  the  commencement  of  a  stut  at 
law,  pending  such  suit,  or  after  iu  decision  by 
the  hlffhest  law  tribunal."  See  also  Mar$haiU 
V.  Holmei,  {ante.  890,)  and  cases  there  cited. 

Although  the  agreement  In  regard  to  the 
$25,000  was  made  October  6,  1^1,  and  the 
Judgment  in  the  forcible  entry  and  detainer 
suit  was  not  rendered  unto  March  14,  1888, 
sudi  agreement  could  have  constituted  no  de- 
fense to  that  suit  It  was  the  tender  of  the 
monej  which  laid  the  foundation  for  tbe  in- 
lunctlon  suit,  and.  althou^cb  the  money  miirbt 
nave  been  tendered  at  an  earlier  day,  the  delay  in 
tendering  it  deprived  the  company  of  no  rigbti. 
and  conferred  none  on  Johnson.  As  was  said 
by  this  court  In  the  forcible  entnr  snd  detainer 
suit  (119  U.  a  608,  612  180:504,  505])  tbe 
questions  there  raised  by  the  company  in  re- 
gard to  tbe  original  contract  of  April  28.  1H78, 
and  to  the  right  of  Johnson  to  hold  possession 
of  tbe  road,  were  Immaterial  Equally,  tbe 
equitable  right  involved  in  the  present  suit 
could  not  have  been  material  In  tbe  former 
suit  even  if  such  right  had  then  existed. 

The  written  agreement  of  October  6.  1681, 
is  full  and  complete;  and  its  terms  cannot  be 
varied,  qualified,  or  contradicted  by  showing, 
as  is  sou^t  to  be  done,  a  contemporaneous 
verbal  understanding  that  the  $.'5,000  men- 
tioned In  the  agreement  was  to  be  paid  In  caah 
In  a  limited  time,  or  satisfactory  securitiea  de- 
livered in  a  limited  time,  or  the  written  con> 
tract  was  to  be  void.  Tbe  agreement  of  Octo- 
ber 6, 1881,  is,  on  Its  face,  an  absolute  one, 
that  the  amount  due  to  Jobnaon  under  the 
prior  contract  of  AprO  28,  1879,  was  the  sum 
of  $25,000  on  October  6.  1881;  and  it  cannot 
be  reduced  by  parol  evidence  to  a  mere  oifer 
that  in  a  certain  contlnsency  Johnson  would 
accept  the  sum  specified  in  full  for  the  sum 
provided  in  the  original  contract 

As  to  the  appeal  by  the  pUintlff,  which  calls 
In  question  so  much  of  the  decree  as  imposes 
upon  it  the  costs  of  the  suit  and  the  payinent 
of  the  $1,000,  that  appeal  must  be  dismissed, 
because  it  does  not  involve  an  amount  sufficient 
to  give  this  coiut  Jurisdiction  of  it 

in  yo.  60  iks  deerm  i$  tinned  wM  eotU 
offoinM  Jcknmm;  and  in  No.  71  lAs  appeal  U 
'  hr  want  <(fjuri$dieiian. 


Mr.  JuaUci  Qrmj  was  not  present  at  the  ar- 
gument and  took  no  part  in  the  decision. 


Mr.  JutUet  Lamar,  dissenting: 
I  concur  In  the  Judgment  dismissing  the  ap- 
peal In  No.  71  for  want  of  Jurisdiction,  but  I 
aissent  from  the  Judgment  and  opinion  of  the 
court  Just  announced,  affirming  the  decree  of 
the  court  below,  in  No.  60.  As  I  see  tbe  case, 
it  is  a  bm  in  which  tbe  complainant  (The  St. 
Louia,  Iron  Mountain  and  Southern  Kail  way 
Company)^  asks  the  aid  of  a  court  of  equif  *   "^ 
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to  8.  W.  Wbeelock  or  order,  on  tbe  first  days 
respectivelj  of  November.  1885, 1886  and  18OT. 
The  original  petiUon  alleged  that  tbe  notes, 
prior  to  their  maturity,  were  indorsed,  in  due 
course  of  trade,  to  the  MoUne  Plow  Company, 
a  corporation  of  Uie  State  of  Dlinoia. 

Tbe  first  of  the  notes  was  in  this  form: 
"  $2,000.  Austin,  Texas,  January  2l8t,  1882. 
On  or  before  the  first  dby  of  November,  1885, 
we  promise  to  pay  to  S<  W.  Wbeelock,  or 
order,  at  Austin,  Texas,  two  thousand  dollars, 
for  value  received  of  him,  with  interest  from 
this  date  till  paid  at  tbe  rate  of  eight  per  cent 
per  annum,  said  interest  being  due  and  pay- 
able annually,  and  if  not  paid  when  due  to 
bear  tbe  same  rate  of  interest  as  principal,  it 
being  expressly  agreed  that  in  default  of  pay- 
ment of  interest  when  due,  that  the  prindpal 
is  to  become  due  and  collectible.    This  note  is 


secured  by  a  deed  of  trust,  this  day  executed 
by  us  to  £.  A.  Wright,  trustee,  on  10  feet  off 
of  the  east  side  of  lot  No.  8,  all  of  lot  No.  4, 


and  28  feet  off  of  west  side  of  lot  No.  5,  all 
in  block  No.  68,  on  East  Pecan  street,  in  tbe 
city  of  Austin.  John  A.  Webb,  J.  W.  Webb, 
composing  firm  of  Jno.  A.  Webb  A  Bro." 
The  following  payments  were  indorsed  on  tbe 
note:  $6.48.  October  19th,  1888;  $250,  Feb- 
ruary 8d,  1888;  $250,  September  16th,  188a 
The  other  two  notes  differed  from  tbe  first  one 
onlv  in  thdr  dates  of  maturity. 

The  deed  of  trust  referred  to  in  the  notes 
oonveved  the  real  estate  therein  described  in 
trust  for  the  following  purposes:  "  Whereas, 
tbe  said  first  parties  [Webb  &  Co.]  are  indebted 
to  the  sfiid  third  PArty  [the  payee]  in  the  sum 
[•181  o^  ^^  thousand  ($6,000. CfD)  dollars,  evidenced  by 
three  promissoiy  notes  of  even  date  with  these 
presents,  executed  by  said  first  parties  to  said 
third  party,  each  for  two  thousand  ($2,000.00) 
dollars,  and  due  respectively  on  the  first  oi 
November,  1885.  the  first  of  November,  1886, 
and  tbe  first  of  November,  1887,  each  bearing 
•  interest  at  the  rate  of  eight  per  cent,  payable 
annually,  on  the  said  21st  day  of  January  of 
each  year:  provided,  however,  it  is  a^eed  that 
if  at  any  time  said  interest  shall  remam  unpaid 
for  as  much  as  ninety  days  after  tbe  same  shall 
become  due  and  payable,  then  tbe  whole  debt, 
as  well  as  the  interest,  shall  become  and  be  due 
and  payable;  and  further,  it  is  understood  and 
agreed  that  if  said  note  first  falling  due  shall 
remain  unpaid  thereafter  for  as  much  as  six 
months,  then  the  whole  debt  is  to  be  and 
become  due  and  payable,  and  this  trust  in 
either  event,  to  be  executed  and  foreclosed,  at 
tbe  option  of  said  third  party.'*  It  also  oon- 
tnined  a  clause  to  the  effect  that  if  tbe  money 
due  on  tbe  notes  was  not  paid,  *' according  to 
the  tenor  and  effect  of  saia  notes  of  hand,  and 
according  to  the  terms,  stipulations  and  agree- 
ments of  this  instrument,"  the  deed  should  be 
void,  and  tbe  trustee,  or  in  tbe  event  of  his 
death  or  refusal  to  act,  '*  then,  at  the  request 
of  tbe  holder  of  said  notes,  the  sheriff  .  .  . 
may  proceed  to  sell  said  described  property,  or 
any  part  thereof,  at  public  vendue,  to  the 
higheBt  bidder  for  cash.  .  .  .  and  shall  receive 
tbe  proceeds  of  said  sale,  out  of  which  shall  be 
paid,  first,  the  costs  and  expenses  of  executing 
this  trust,  including  compensation  to  said  trus- 
tee, or  said  sheriff,  for  his  services,  and  next  to 
the  said  third  party,  or  holder  of  said  note. 


whatever  sum  of  money  mav  be  due  thereon, 
and  the  remainder,  if  any,  ahtJi  be  paid  to  ths 
said  parties  of  the  first  part,  or  their  l^gal  rep> 
resentatives." 

To  the  original  petition  (which  described  the 
notes  generally,  without  setting  out  either  of 
them  or  the  deed  of  trust)  the  defendant! 
demurred,  and  at  the  same  time  answered, 
denying  aU  and  singular  its  allegations,  and 
pleading  in  bar  of  the  action  the  statute  of 
Texas  providing  that  actions  for  debt,  where 
the  indebtedness  is  evidenced  by  or  founded 
upon  any  contract  in  writing,  must  be  com- 
menced and  prosecuted  within  four  years  after 
the  cause  of  action  accrued,  and  not  after- 
wards. 2  Bayles*  Texas  CivU  Statutes,  art 
8205. 

The  plaintiff,  by  way  of  answer  to  tbe  plea 
of  limitation,  filed  a  supplemental  petition, 
exhibiting,  as  part  of  it,  the  notes  in  suit,  tbe 
deed  of  trust,  and  the  following  oommunic^ 
tion  from  tbe  defendants  to  its  attorneys: 

"  AusUn.  Texas,  Feb.  8,  lb88. 
"West  &  McGown,  Austin,  Texas. 

"Dear  Sirs:  We  will  pay  you  $250.00  in 
cash  and  $250.00  on  Sept.  15,  ^88,  if  you  wiU 
stay  suit  on  the  Moline  rlow  Co.  claims  until 


Jan.,  '89.  In  the  event  of  our  failure  to  psv 
$250.00  in  Sept,  your  obligation  to  stay  tiU 
Jan.  1.  '89,  wiU  be  at  an  end.    If  we  do,  we 


are  to  have  till  Jan.  1,  '89,  to  raise  $1,000.00 
and  take  op  the  first  note,  due  Nov.  1,  %5. 

"Jno.  A.  Webb  A  Bio." 

The  supplemental  petition  proceeded  upon 
two  grounds:  1.  That  the  owner  and  bolder 
of  tbe  notes  never  havinfr  exercised  tbe  option 
of  declarUig  them  due  and  payable  in  advance 
of  the  dates  specified  in  them,  namely,  the  first 
days  of  November.  1885, 1886  and  1887,  limita- 
tion WQuld  not  bar  an  action  until  four  yesrs 
after  those  respective  datea.  2.  That  bv  tbe 
two  payments  of  February  8d,  1888,  and  Sep- 
tember 15tb,  1888,  the  defendants  recognized 
the  notes  as  subsisting  obligations;  such  pay- 
menti,  it  was  alleged,  being  made  and  accepted 
for  the  sole  purpose  of  giving  the  defendants 
time  to  settle  the  notes,  and  being  espedallv 
based  on  the  agreement  of  February  3d,  1888, 
which,  tbe  plaintiff  insists,  was  both  an  ao> 
knowledgment  that  the  debt  evidenced  by  the 
notes  was  Just,  due,  and  unpaid,  and  a  promise 
to  pay  it  The  latter  proposition  waa  based 
upon  the  statute  of  Texas,  providing  that 
"  when  an  action  may  appear  to  be  barred  by  a 
law  of  limitation,  no  acknowledgment  of  the 
justness  of  the  claim  made  subseouent  to  the 
time  it  became  due  shall  be  admitted  in  evi- 
dence to  take  the  case  out  of  the  operation  of 
the  law,  unless  such  acknowledgment  be  in 
writhag  and  signed  by  the  party  to  k>e  charged 
thereby."  2  Sayles*  Texas  Civil  Stotutes,  art 
8219. 

By  way  of  reply  to  the  supplemental  petition, 
tbe  defendants  answered  that  they  never  in  any 
manner  acknowledged  the  notes  sued  on  to  bs 
binding  and  subsistlnff  obligations;  that  ndtbtf 
tbe  notes  nor  the  deed  of  trust  gave  plaintiff! 
any  option  as  to  the  maturity  of  the  notes;  that 
if  plamtifls  bad  any  option  whatever,  it  related 
only  to  tbe  property  described  in  tbe  deed  <d 
trust;  and  that  no  part  of  tbe  interest  on  ths 
notes  was  paid  within  ninety  days  after  ths 
same  became  due^  whereupon  the  notPA,  both 
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eery  in  tuspeiidiDg  the  execatioD  of  a  Judg- 
ment, for  tne  express  purpose  of  giving  its 
sanction  and  protection  to  a  possession  ac- 
quired bran  unlawful  forcible  entry  and  de- 
tainer. The  undisputed  facts  of  the  case  are, 
that  the  appellee  purchased  from  the  origiDsi 
iransgressor,  who  bad  ousted  Johnson  of  his 
rightful  poasession  of  the  railroad  property, 
took  possession  and  continued  in  the  wrongful 
occupaDCT  and  use  of  it;  contested  the  action 
of  forcinle  entry  and  detainer  brought  by 
Johnson  until  Judgment  was  rendered  in  his 
favor,  award  ng  to  him  restitution  of  the  pos> 
session  of  the  property,  which,  on  a  writ  of 
error  from  this  court,  was  affirmed;  and  now 
when  it  asks  for  a  decree  enjoining  Johnson 
from  taking  the  possession  thus  adjudged  to 
bim,  equity  demands  that  before  the  preventiTe 
remedy  of  injunction  can  be  iovoked,  there 
must  Urst  be  an  actual  restoration  of  the  In- 
jured party  to  his  original  rights. 

1  tbink  the  decree  of  the  court  below  should 
be  reversed,  and  the  cause  remanded  with  di- 
rection to  diBiiiiss  the  bill  and  diasolye  the  in* 
Junctioo, 


MOUNE  PLOW  COMPANY.  Piff,  in  Err., 

s. 

JOHN  A.  WEBB  M  BROTHER,  %  Firm 
Comnosed  of  JoBir  A.  Webb  and  Josbph 
W.  Wkba. 

0SS  8l  a  Baportw*s  ed.  Sie-SSTJ 

Wktn  dtfamXi  in  ptfpment  qf  iniermi  witt  nM 
wudbt  a  debt  due  whtf  tki  papee  ha$an  option 
— in  Tkros  obiigati&n$  dmenbod  in  ths  com- 
plaint  a$  the  bake  ^  th$  action  aro  tobi  taken 

Ipdmiod. 


L  Wbsrs  DOtss  are  irtveo  pajabls  IB  more  than 
three  years,  with  aoDual  Interest,  oootalnlDir  a 
proyWoo  that  If  Intel  est  Is  not  paid  when  due  the 
pnooipaJ  shall  become  due,  and  suob  notes  are 
secured  bj  a  deed  of  trust  wblcb  also  oootalns  a 
prorlslon  that  the  whole  debtsbaU  become  due  If 
the  Interest  at  any  time  Is  unpaid  for  ninety  days 
after  It  becomes  due,  at  the  opctoo  of  the  payee, 
such  optloo  applies  to  the  notes,  and  the  notes  are 
Boc  doe  on  default  of  payment  of  Interest  so  as 
to  set  the  Statute  of  Limitations  rannloff.  unlem 
the  payee  easetlsss  his  optloo  to  make  them  due. 

9,  Under  the  statuto  of  Texas,  notes  and  deed  of 
trust  on  which  the  aoHoo  Is  hrooffht  deiorlbed  In 
the  complaint  are  to  be  taken  as  cenutne  Instro- 
SDSOts,  wtthoot  proof,  when  their  ezecutSoo  Is 
not  speoMcally  denied  by  defendant  under  oath. 

&   Where  error  Is  apparent  on  the  record^  IS  need 


Bot  be  peeseoted  by  a  bill  of  uueptlona. 
B^bmittod  Oti,  19,  JS9J.    Ikoided  Kow.  $.  lS9t 

Pr  ERROR  to  the  Obcuit  Court  of  the  United 
States  f<w  the  Western  District  of  Texas,  to 
review  a  Judgment  for  part  of  promisiory  notes 


sued  on,  and  deciding  that  the  balance  of  the 
notes  was  barred  by  Uie  Statute  of  Limitations. 
Reverted, 

The  facts  are  stated  in  the  opinion. 

Meem-i,  Hearj  Wine  Oaraeti  and  We»t 
dk  MeOoftn.  for  plaintiff  in  error: 

The  stipulation  of  the  character  stated  in  the 
notes  and  the  deed  of  tnist  are  in  their  nature 
permissive,  and  cannot  oe  taken  advantage  of 
by  the  makers  of  the  instrument,  being  msdo 
exclusively  for  the  benefit  of  the  holders  of  the 
notes. 

Rieltardoon  v.  Warren,  S8  Fed.  Rep.  848; 
Nebraeka  Oitv  Nat.  Bank  v.  yebraeka  Oity  Hft 
*fraulie  Oae-Light  db  0.  Co.  14  Fed.  Rep.  763; 
Lownetein  v.  Hetan,  17  Keb.429;  Iron  Moun- 
tain dn.ROo,  V.  StaneeU,  48  Ark.  875;  Wood, 
Limitations.  200,  290. 

To  take  the  debt  out  of  the  Statute  of  Limi- 
tations  by  an  acknowledgment  or  proroise.  a 
present  indebtedness  must  be  admitted  which 
the  party  is  willing  to  pay  or  evidence  from 
which  an  implied  payment  may  be  it  (erred. 
Tex.  Rev.  SUt.art.  83:9. 

Krueger  v.  Krwgft,  7  L.  R.  A.  72,  7  1  Tex. 
178:  Gathright  v.  Wheat,  70  Tex.  740:  langa 
V.  Oarothen,  70  Tex.  718;  OarieU  v.  Hot  k$,  58 
Tex.  420;  Leigh  v.  Lintheeum,  80  Tex.  101; 
McDonald  v.  Orey,  29  Tex  80;  DieHn.on  v. 
fjott,  29  Tex.  172;  Smiih  v.  Fly,  24  Tex  845; 
MiteheU  v.  Ciaif,  8  Tex.  448;  WOher  v.  Joch- 
rane,  4  Tex.  81;  Oolm  v.  Keleey,  2  Tex.  541; 
Shepberdv.  Tkompmm,  122  U.S. 281  (80:  1  56); 
Fort  8eott  v.  Hickman,  112  U.  S.  150  {28.  t  M\)i 
Waleh  V.  MMter,  111  U.  S.  81  (28:888);  Ran  km 
V.  Toby,  62  U.  S.  11  How.  519  (18:  795):  Mooro 
V.  Bank  of  Mumbia,  81  U.  S.  6  Pet.  85  (8: 829); 
BeU  V.  Morrieon,  26  U.  a  1  Pet  851  (7: 174); 
Clemen  fon  ▼.  WiUianu.  12  U.  S.  8  Cranch,  72 
(8:  491). 

Mr.  M.  F.  MorrUt  for  defendants  in  error: 

General  findings  of  a  trial  court  are  not  and 
cannot  be  the  subject  of  review  here. 

Ni/rrU  V.  Jaekeon.  76  U.  S.  9  Well.  125  (10: 
608);  Cooper  v.  Omohundro,  86  U.  S.  19  Wall. 
65  i22:  47);  Otoe  County  /.  Baldwin,  111  U.  S. 
1  (28:  831):  MarUnton  v.  Fairbauke,  112  U.  8. 
670  (28:  862);  Santa  Anna  ▼.  Frank,  118  U.  8. 
889(28:978). 

Only  in  the  case  of  special  findings  can  the 
court  review  the  sufficiency  of  the  facts  found 
to  support  tbe  Judgment. 

Mercantile  Mut.  Ine.  Co.  ▼.  Feloom,  86  U.  8. 
18  Wall.  287  (21:  827);  Diekineon  v.  PlanUro 
Bank,  88  U.  a  16  Wall  250  (21:  278);  Board- 
man  V.  Togoy,  117  U.  S.  271  (29:  898);  Wailing 
V,  Wkeder,  89  Tex.  48a 

Mr.  Juetiee  Harlsus  delivered  tkj  opinina 
of  the  court: 

This  actioo  was  brought,  October  81st,  1899^ 
to  recover  the  amount  due  on  three  promissonr 
notes,  each  for  the  sum  of  two  tboossnd  dolk 
lars,  executed  January  21st,  1882,  liy  John  A. 
Webb  and  J.  W.  Webb,  composing  tbe  firm  of 
John  A.  Webb  A  Bro.,  and  payable,  with 
interest  from  date,  at  eight  per  cent  per  annum. 


Hcfrm^JkM  to  pi  umisi  to  pay  wpew  or  aftertke  IMp*  |    Aetoridka  of  keideref  oommoreM  paper  trimo- 

peeetna  ef  a  future  aeenttt  offrou^aeeriatuttuid^ta^ 

/srr«lciftsrifiM.sseiioCsto  Iniej v. nsitli.  ISeWL 

•els  to  HnnsB  V.  Oantei,  Sfc  liL 

a/tsr  aidCirav.  by  Indorasr  wtOi  hnnuUim  ef  the 

efyurehtter  hefmmmakurUi$,amuaU  to  Maadevflla 

ladm^mmaiewef  nsMss.  see  Mis  Sq  AoraSoov* 

V.  wsM,  i(  sr. 

Wyna,S:in. 
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option  upon  tba  Mii  of  the  payee  or  the  holder 
of  the  notes.  In  determiniDg  whether  the 
payee  or  the  holder  of  the  notes  was  compelled 
to  treat  them  as  due  and  collectible  upon  such 
default,  we  are  to  look  at  the  deea  of  trust,  and 
treat  it  and  the  notes  as  one  instrument,  or  as 
contemporaneous  agreements  relating  to  the 
same  subject  matter.  The  deed  refers  to  the 
notes,  ana  is  itself  referred  to  in  each  note,  and 
maybe  examined  to  ascertain  the  real  intention 
of  the  parties.  Looking  alone  at  the  first 
clause  of  the  notes,  there  would  be  some 
ground,  under  the  case  last  cited,  for  holding, 
with  respect  to  each  note,  that  it  would  become 
due  ana  collectible,  without  regard  to  the 
wishes  of  the  holder,  immediately  upon  default 
in  paving  interest.  But  this  coula  not  have 
been  intended,  because  the  deed  of  trust,  refer- 
ring to  the  sevoral  notes,  ptovides  for  the 
whole  debt,  as  well  as  the  interest,  becoming 
due  and  payable,  if  at  any  time  the  interest 
shall  remain  unpaid,  after  maturity,  for  as 
much  as  ninety  days.  We  think,  however, 
that  the  words  in  the  deed  of  trust,  "  at  the 
option  of  SHid  third  party,"  the  payee  or  holder 
of  the  notes,  refer  not  only  to  a  foreclosure, 
but  equally  to  the  clauses  in  the  notes  and  in 
the  deed  of  trust  relating  to  the  maturity  of 
the  principal,  in  the  case  of  a  default  in  the 
payment  of  interest  In  other  words,  tbe 
principal,  in  either  of  the  contingencies  named, 
[M6]  miifht  become  due  and  payable  in  advance  of 
the  time  specifically  named  in  the  respective 
notes,  at  the  option  of  the  payee  or  holder.  If 
this  be  not  the  correct  interpretation,  it  would 
follow  that  the  payee  or  holder  of  the  notes, 
notwithstanding  the  words  "at  the  option  of 
nid  third  party," — which  words  are  admitted 
to  have  given  an  option,  at  least,  as  to  the  fore- 
closure of  the  deed  of  trust — would  be  com- 
pelled to  bring  his  suit  for  foreclosure  within 
four  years  fr>m  default  in  the  payment  of  in- 
terest at  maturity,  or  at  least  within  four  years 
after  the  copiration  of  ninety  days  from  such 
default.  We  say  this,  because  it  was  the  law 
of  Texas,  when  the  notes  in  suit  were  executed, 
that  if  the  debt  secured  by  a  morti^age  or 
deed  of  trust  was  barred,  the  creditor  was 
without  remedy  for  foreclosure.  EhoeU  v. 
Daggt,  108  U.  8. 148, 147  [27:  682,  688];  Eb<ym 
V.  Cannon,  82  Tex.  281;  Blaehv>eU  v.  Bamett, 
62  Tex.  826.  Subsequent  decisions,  it  is  true, 
may  have  modified  this  doctrine,  but  only  to 
the  extent  of  holding  that,  although  an  action 
for  the  debt  may  be  barred  by  limitation,  a 
court  of  equity,  the  debt  being  unpaid,  will  not 
enjoin  a  trustee  from  executing  a  power  of  sale 
given  in  the  deed  securing  the  debt  (Oo^frank 
V.  Toung,  64  Tex.  482);  and  that  a  sale,  by  the 
trustee,  under  such  a  power,  after  the  debt  is 
barred  by  limitation,  will  pass  a  good  title  free 
from  the  lien  of  a  subsequent  purchaser  who 
has  notice  of  the  incum  branoe.  Fietel  v.  Zuber^ 
67  Tex.  276, 278.^  In  our  judgment,  the  parties 
intended  to  give  the  holder  of  the  notes  an 
option  after  default  in  the  payment  of  interest, 
not  only  to  declare  the  principal  due,  but  to 
foreclose  the  deed  of  trust,  in  advance  of  the 
dates  of  maturity  named  in  the  notes  and  deed. 
That  option  not  having  been  exercised  when  or 
after  the  several  defaults  occurred,  limitation 
began  to  run  on  the  several  notes  only  from 
their  respective  dates  of  maturity,  as  spedfled 


hi  them,  namely,  the  flnt  days  of  November 
1885, 1886,  and  1887. 

IX  results  that  plaintiff  was  entitled  to  Judff- 
mentas  claimed  in  his  original  petition.  Li 
view  of  this  conclusion,  it  is  onnecessaiy  to 
consider  whether  the.  defendants  made  any  ao- 
knowledement  or  promise  which,  under  the 
statute  of  Texas,  as  construed  by  the  Supreme  ¥^ 
Ck>ort  of  that  State  XGaOiHghi  v.  Wheat,  70 
Ttox.  740;  Krueger  v.  Krveger,  76  Tex.  178, 7 
L.  R.  A.  72),  would  remove  the  bar  of  limita- 
lion,  if  we  uiould  assume  that  limitation  l)egan 
to  run  from  default  in  paying  interest,  or  upon 
the  expiration  of  ninety  days  after  such 
default 

The  Judgment  ie  rtwned  and  the  eaute  re- 
manded with  direetione  to  grant  a  nme  trial  ami 
for  farther  proeeedinge  connietent  with  Ihie 
opimon, 

Mr,  Juftiee  Brewer  concun  in  the  Judg- 
ment 

Mr,  JueHee  Gray  did  not  take  part  in  the 
decision  of  the  case. 


WnJiCOX  A  QIBB3  SEWINQ  MAGHINB 
COMPANY,  Par.  in  JSrr., 

DANIEL  S.  BWING. 
<8ee  8.  OL  Beporter*s  ed.  6C7-e87.> 

Contract  cfeerviee,  eoniinuance  of—aftrogatiom 
for  eufflcient  caute — eoiUraet  ae  ageni^retek- 
ing  ag&nfe  authorit}f^  effect  on  existing  era- 
tract, 

L  A  cootraotof  servioe  which  states  no  ttine  thai 
the  serFloe  is  to  oontinue  ezoept  that  durtiif  thi 
first  year  certain  things  were  to  be  done,  does  not 
compel  a  oonttnuanoe  in  the  servioe  after  that 


Sl  Id  a  contract  for  service  as  an  agent,  the  daiMi 
that  a  violation  of  tbe  spirit  of  the  oootraot.  disll 
be  sufflclent  cause  for  its  sbrogatioii.  Is  doc 
e4UlTalent  to  a  spedflo  provlsloD  that  the  coa- 
tract  shaU  continue  in  force  for  a  glve^  number 
of  years,  or  without  limit  as  to  time  unle«  ahr^ 
gated  for  suffldeDt  cause. 

8.  Where  plaintiff  was  by  contract  appointed  ex- 
'  elusive  vendor  of  defendant's  machlxii»  wtok^  ht 

Nora.— ^  to  natvm  and  eactent  of  aaentH  oythot- 
U^:  effecU  OB  t4>  third  parties,  of  prtoots  ret^trtdtlem 
on  generaJt  aoent;  unexpected  emergenetee:  emfUei 
'  aocney;  apparent  authorUy  hinds  prinetpal:  pHmel^ 
paVa  lialbUUy  far  torte,  eorelessneSB,  frauds  or  nsgK- 
oenee  of  agent,  or  hie  lOeoal  aele,  see  note  to  Farwos 
V.  Armor,  7:  72& 

Ae  to  power  of  eonsfomee,  factor^  or  jAeaaee  to  mM 
goode^  see  note  to  Brown  ▼.  M^Gran,  10s  660. 

Ae  to  agen%  or  officer^  loheiv  personally  HoMe  te 
third  pereone  on  Me  eontraet  made  ae  agents  aee  note 
to  Jones  ▼.  La  Tombe,  1:  547. 

Ae  to  liahUtbu  of  agent  to  prfnctpol  for  dlktegari 
of  ordere,  or  for  neiMgence;  exeeptions  Co  mis  CM 
aoeni  muet  ohey  inetrucMone,  aee  note  So  BsD  ▼• 
Cunninirham,  7:  608. 

Thai  agent  or  truetee  cannot  puretass  propirip 
confided  to  hie  care;  employed  to  purthaee  Ue 
another,  cannot  purchaee  for  Mmeetf:  putrham  tv* 
insures  to  principal:  cannot  Imv  from  himedf,eeBt' 
not  act  for  hoCft  parties,  aee  note  to  Ifaawle  r.  Warn 
8:1BL 

141  U.  & 


i^L 


Houn  Plow  Co.  t.  Warn  A  BmuftmrnaiL 


61d-e31 


ess] 


M  to  prfndpa]  ftod  ioterett,  bectme  doe  mora 
UiftD  four  yean  before  the  tnsUtuiioo  of  this 
auit;  cooseqoeDtly,  it  waa  inalatad,  ail  right  of 
ACtioD  on  tbem  waa  barred  bv  limitatloii. 

A  lury  baTing  beeD  properiT  waived  tbe  caae 
was  beard  by  toe  oourt,  wbicb  fouod  tbat  tbe 
DoieA  aued  on  were  barred  by  tbe  Statute  of 
Limltatiooa  of  four  yeara;tbat  tbe  new  promiae» 
dated  Ftobniarr  8d,  1888,  applied  only  to  tbe 
extent  d  $1,000  from  January  lit,  1889,  and 
DO  more;  and  to  tbat  extent  waa  binding  on 
defeodanta. 

judenient  waa  aocordioffly  rendered  for  tbe 

Kaintuf  againat  tbe  defendant  for  $1,000  with 
tereat  from  the  date  of  tbe  judgment,  and  tbe 
plaintiff  aued  out  tbia  writ  or  error. 

Although  the  record  redteathat  the  caae  was 
beard  upon  the  pleadinga  and  eridenoe,  it  doea 
not  appfiir  that  any  oral  teatimony  waa  intro- 
duced. Ko  Un  of  exceptiona  waa  aigned,  and 
the  nndmg  bv  the  court  waa  general,  stating 
only  ita  ooncfuaioDa  of  law.  The  defendant, 
therefore,  contends  that  there  is  nothing  before 
thl«  '*ourt  for  review. 

Tbia  podtioD  cannot  be  aoatained.  The 
Boies,  upon  which  the  action  \b  baaed,  and  the 
cieed  of  trust  filed  with  and  made  a  part  of  tbe 
aupplemental  petition— their  execution  not  hav- 
ing been  denied  by  the  defendaota  under  oath 
— are  to  be  taken,  without  proof,  as  fenuioe 
instruments,  notwithstanding  tbe  general  denial 
in  tbe  original  answer  of  all  and  lingular  tbe 
allegations  of  the  petition.  1  Sayles*  Texas 
Civil  Statutes,  art.  1955.  and  authorities  dted 
In  2  Peticnlas*  Index  Digest  of  Texaa  Civil 
CaJ«a,  p.  1094.  We  have  aeen  that  the  notes 
matured,  respectively,  on  the  first  davs  of 
November,  1^  ICM,  and  1887.  Aa  this  ac- 
tion waa  brought  within  less  than  four  years 
after  November  1st,  1886,  the  defense  of  limi- 
taiion— although  it  was  stipulated  in  each  note 
tbat  on  default  in  tbe  payment  of  interest  at 
msturity  the  prindpal  was  to  become  due  and 
collectible— Is  without  foundation  as  to  any  of 
the  notea,  unleaa  the  prindpal  of  each  note  be- 
came doe,  without  regard  to  tbe  wishes  of  the 
pavee  or  holder,  dther  immedistdy  upon 
default  in  paying  interest,  or  after  the  expira- 
tion of  ninety  days  from  such  default  Wheth- 
er tbat  view  be  aound  or  not  depends  upon  tbe 
terms  of  the  note  and  the  deed  of  trust,  and 
could  not  be  affected  by  the  testimooT  of  wit- 
neaaea.  In  lefudng  Judgment  for  the  entire 
amount  of  the  notes,  less  the  admitted  credita, 
the  court  bdow  neceasarily  proceeded  on  the 
nound  that,  independent]  v  of  any  option  upon 
8ie  part  of  tbe  plaintiff,  tbe  notes  became  ab- 
aolutely  due  and  collectible  at  one  or  the  other 
of  the  datea  Just  mentioned,  and  coosequenilv 
the  action  on  them  waa  barred.  If  this  Is 
error.  It  la  one  apparent  on  the  record,  and 
need  not  have  been  preaented  by  a  bill  of  ex- 
ceptiona. Baltimore  d  R  R.  Co.  v.  Birth 
Pmb.  Okuftk  TnuUe9,  91  U.  8.  187  M:  9601; 
BifmtU  V.  Buttendorth,  03  U.  8.  11  How.  $W, 
678119:  85$,  8691;  Young  v.  Martin,  Vi  U.  S. 
8  Wan.  mi  957  [19:  418,  4191;  CUntan  ▼. 
JHmauri  Pdc  B.  Oa.  122  U.  8.  469,  474 
[80:  1914. 1918]. 

We  are  of  tbe  opinion  that  the  court  erred  in 
not  rendering  Judgment  for  the  full  amoant  of 
the  notes,  leas  the  sums  admitted  in  the  petition 
to  have  been  paid.     WaUing  v.  WhoeUr,  99 
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Tex.  480,  la  dted  hj  the  defendanta  in  aupport 
of  the  oppodte  Tiew.  But  that  caae  only  ai^ 
nouncea  the  general  rule  tbat  limitation  fclegins 
to  run  from  the  time  plaintiff  could  sue. 

A  leading  caae  in  the  Supreme  Court  of  .^^^1 
Texas  on  this  subject  la  Barriwn  MaeK  W<frk$  l^**i 
T.  Beigar,  64  Tex.  89.  That  waa  an  action  up- 
on two  promiaaory  notes,  payable  at  different 
datea,  Mch  containing  an  agreement  to  the 
effect  tbat  "a  failure  to  pay  tbat  note  when  due 
should  mature  both  notea."  The  note  first 
falling  due  was  not  paid  at  maturity,  and  more 
than  four  yearn  elapsed  without  suit.  The 
Question  was  presented  whether  limitation  oo 
toe  note  last  falling  due  commenced  upon 
default  in  the  psymeot  of  the  one  first  matur- 
ing. It  was  held  that  it  did,  the  court  saying: 
"that  the  effect  of  tbe  agreement  waa  to  au- 
thorixe  auit  or  give  a  right  of  action  upon  tbe 
last  note  at  the  same  time  that  it  could  oe  com- 
menced upon  the  first  cannot  be  dout»ted.  By 
the  express  terms  of  our  Statute  of  Limitation  it 
commencea  to  run  from  the  time  when  the 
cause  of  action  accrues.  It  la  immaterial  from 
what  cause  a  note  bec(Mnea  due  ao  far  aa  tbe 
right  of  the  bolder  to  enforce  It  by  auit  is  oon- 
cemed.  .  .  If  tbe  bolder  of  a  note  may,  at  hia 
option,  treat  the  claim  aa  due  at  a  later  date 
than  the  maker  has  amed  that  it  ahall  mature, 
and  tbua  preacribe  a  aifferent  date  at  which  it 
shall  be  barred,  tbe  evidence  for  Ita  enforcement 
may  be  preaerved,  whilst  tbat  for  Its  resistance 
may  be  destroyed,  and  thus  the  purpoae  of  tbe 
atatute  be  w boOy  defeated. "  After  referring  to 
Hemp  V.  Garland,  4  Q.  B.  619,  as  sustaining 
that  view,  but  recognudng  tbe  fact  that  that 
caae  had  been  aomewhat  cntldaed  on  tbe  ^und 
that  the  facts  brought  It  within  the  pnndple 
that  no  one  is  bound  to  take  advantage  of  a 
fOTfeitore.  (Wood,  Lim.  996,)  the  court  pro- 
ceeds: "  Admitting  this  to  be  a  correct  view, 
it  cannot  affect  tM  present  case.  Here  no 
option  was  left  to  the  creditor;  he  was  forced 
to  treat  the  debt  as  due.  It  is  true  be  was  not 
obliged  to  bring  auit  upon  it  upon  default  in 
payment  of  the  first  note;  ndther  is  any  credi- 
tor compelled  to  aue  upon  a  claim  ao  soon  as  it 
becomes  doe.  But  toe  statute  was  put  In 
motion  without  conaulting  hia  wiahea,  by  the 
very  terma  of  tbe  contract,  which  ndther  party 
liaa  any  right  to  change  without  the  cooaent  of 
the  other.  When  suit  la  left  to  the  option  of 
the  creditor,  and  he  f alia  to  bring  his  action  for 
the  whole  debt  upon  the  non-payment  of  one 
installment,  the  debtor  may  poastoly  be  author- 
ized to  construe  this  aa  an  exerdae  of  option  in  [6S9] 
favor  of  poatpooing  the  maturity  of  the  unpaid 
installments.  He  may  be  Justified  hi  supposing 
thst  If  be  bad  Incurred  a  forfeiture,  the  creditor 
liad  elected  not  to  take  any  advantage  of  It, 
and  may  be  chargeable  with  knowled«e  that 
Umitatloo  would  be  oompiuted  aocoraingly. 
But  if  the  creditor  cannot  poatpooe  the  matur- 
ity of  tbe  debt,  and  hence  q^nnot  wdve  the 
forfdture.  If  auch  H  can  be  termed,  the  debtor 
cannot,  of  course,  be  charged  with  notice  that 
he  baa  done  so** 

Accepting  thia  dedaloo  as  giring  the  rule  to 
be  observed  In  the  interpretation  of  the  local 
statute.  It  remdna  to  Inquire  whether,  upon 
the  mere  default  In  payment  ot  Intereat,  or  up- 
on auch  default  condnuinr  for  ninety  daya,  tta- 
Italloo  began  to  run.  without  regard  to  *^^ 
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former  contracti  and  agreements  made  prior** 
to  that  date.  This  writing  closed  with 
these  words:  "Above  is  substantiallj  our 
mutual  understanding  of  what  the  new 
contract  is  to  be. "  On  the  same  day  the  new 
contract — the  one  in  suit — was  reduced  to 
writing  and  signed.  It  does  not  yar^  from 
the  memorandum  of  the  same  date  in  any 
respect  material  to  the  present  controversy. 
As  the  case  depends  upon  the  construction 
of  the  last  agreement,  it  is  given  in  full,  as 
follows : 

"This  agreement,  made  and  entered  into 
this  fifteenth  day  of  October,  one  thousand 
eight  hundred  and  seventy -four,  by  and 
between  the  Willcox  and  Gibbs  Sewing 
Madiine  Company,  a  corporation  duly  or^n- 
ized  under  the  laws  of  the  State  of  New 
York,  of  the  first  part,  and  Daniel  S.  Ewing, 
of  the  city  of  Philadelphia,  Penn.,  of  the 
second  part,  witnessetb : 

"The  first  party  hereby  appoints,  subject 
to  conditions  hereinafter  expressed,  the  second 
party  its  exclusive  vendor  for  its  sewing- 
macnines,  parts  and  attachments,  in  and  for 
the  following  named  territory,  to  wit:  the 
city  of  Philadelphia,  Pa.,  and  the  adjacent 
country  lying  within  a  radius  of  ten  miles 
from  the  city  hall  of  said  city.  The  second 
party  hereby  accepts  said  appointment.  The 
first  party  will  sell  for  the  present  to  second 
party  its  sewing-machines  and  parts  thereof 
at  60  per  cent  discount  from  its  present 
New  York  retail  price  list,  and  its  needles, 
attachments,  silk,  and  cotton  at  its  lowest 
wholesale  rates.  In  the  event  of  a  change 
(the  liberty  to  effect  which  is  not  herein  in- 
tended to  be  restricted) ,  in  retail  prices  or  of 
a  general  revision  of  discounts  by  first  party, 
the  second  party  is  to  be  as  favorably  con- 
sidered then  in  the  readjusting  and  fixing  of 
discount  rates  to  him  as  is  extended  to  him  on 
present  basis  of  prices.  All  bills  owing 
from  second  to  first  party  shall  be  paid  in 
cash  80  days  from  date  of  same.  Tue  first 
party  will  not  knowinely  supply  its  goods 
at  a  discount  to  go  within  the  limits  of  ter- 
ritory hereby  assigned;  but  the  first  party 
reserves  the  right  always  to  sell  its  sewing- 
machines,  parts  and  accessories  at  full  retail 
rates  to  go  anywhere.  The  established  retail 
prices  of  first  party  are  to  be  maintain^  for 
retail  trade,  and  the  second  party  is  bound 
to  sustain  them  and  will  bind  all  sub- vendors 
or  agents  of  his  to  sustain  said  established 
retail  prices.  Second  party  will  be  allowed 
to  fill  orders  from  any  locality  at  full  list 
rates,  but  trade  must  not  be  solicited  by  bis 
connivance  or  consent  in  the  territory  of  other 
agents,  and  discounts  or  any  equivalent  device 
therefor  must  not  be  allowed  in  any  form 
on  articles  herein  specified  permitted  to  go 
out  of  his  own  territory.  Machines  or  parte, 
needles  or  attachments,  counterfeiting,  in- 
fringing, or  in  any  degree  trespassing  upon 
ours,  nor  in  any  edect  trading  upon  our  name. 


must  not  be  aealt  in  nor  countenanced  b 
time,    attention,  and    abiliti^    must    pri- 


second  party,  bot  it  Is  hereby  agreed  that  b 
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marily  be  devoted  to  the  forwarding  of  the  in 
terest  of  the  party  of   the  first  part.    If,  for 
any  reason,  at  any  time  the  connection  hereby 
formed  shall  cease,  the  first  party  shall  have 
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the  right  to  boy  back  of  Iti  goodiioldto 
seconof  party  all  such  goods  as  tint  psty 
may  select,  first  party  to  pay  therefor  mm 
prices  as  charged  second  party. 

"Second  party  agrees  to  pordian  fm 
first  party  during  the  year  1875  it  km 
$20,000,  net,  worth  of  machines,  ptrta  ud 
accessories,  to  be  taken  in  equal  monthly 
parts,  and  to  be  paid  for  as  stated  herein. 
Violation  of  the  spirit  of  this  agreement  ihtll 
be  sufficient  cause  for  its  abrogation.  Per- 
mission is  granted  second  party  to  tiade  in 
all  former  territory  occupied  by  him  ontil 
such  time  as  first  party  shall  form  other 
connections  for  occupying  the  territorr  not 
contained  in  that  designated  thereia  u  be- 
longing to  second  party.  **  And  it  is  tgreed 
and  understood  that  this  appointment  or 
agency  is  not  salable  or  transferable  by  secaad 
party  without  obtaining  the  written  cooaiil 
of  first  party,  but  such  consent  is  to  be  jn*vn 
providing  the  purchaser  or  other  penon  ii 
acceptable  to  said  first  party.  First  psrtr 
consents  to  renew  and  extend  second  ^£} 
note,  $10,000,  maturing  Jan  oarr  88-M^  wX 
for  one  year  from  said  date,  withoat  interal, 
upon  consideration  of  this  agraenwnt  slosa. 
All  contracts  or  agreements  made  prior  to  tbt 
date  first  written  above  are  hereof  nalUM 
and  satisfied." 

Subsequently,  Febmarj  ISth,  1877,  Evi^f 
executed  the  following  receipt,  whiA  m 
indorsed  on  the  contract:  "Keoeind,  8ev 
York,  Feb'ylS,  1877,  the  sum  of  four  hnM 
and  twenty' -/^/^  dollars*  making  the  dlsooitf 
up  to  56  per  cent  on  all  fOodA  noeivM  bj  m 
since  the  revision  of  discounts  la  Auoii 
1875,  same  amount  being  in  full  for  all  oiiM 
or  demands  for  arrean  of  disooantSi  •U0*> 
ances,  or  any  other  claima  I  msT  havtipti 
date  hereof.  In  consideration  wnenof  I  thi 
now  confirm  the  within  contract  sdndttiiflhi 
company's  right  to  revise  disooanlB  or  pmi 
as  in  its  judgment  it  may  deem  piopcr  ad 

iust,  in  conformity  with  the  within  eoiftML 
).  8.  Ewlnff.^ 

The  parties  continoed  to  act  unte  thi 
agreement  of  1874  until  the  latter  port  fi 
1879.  On  the  10th  day  of  October  of  tho  Into 
year  the  company  notified  Swing  of  tMr 
purpose  to  abrogate  their  asieemsut  il  Ai 
expiration  of  sixty  days  irom  thst  drtb 
saying :  "  In  the  meantime,  the  compear  will 
be  ready  and  willing  to  take  off  yew  Msk 
the  store  now  occupied  by  yon,  and  thif 
will  purchase,  if  you  desim  lo  HI,  Hi 
fixtures  contained  in  the  storp  at  a  j«l  nh^ 
tion.  They  will  also  poichasi  all  M^ 
which  you  have  on  hsM  whl^  hM  tai 
obtainea  from  the  said  oompaiiy.  In  MOflri- 
ance  with  the  terms  of  their 
Should  you  be  desirous  of 

said  agreement  at  an  earlier  . 

time  herein  designated,  Xb^  tumatm  vfli 
Join  with  you  in  an  agreeinMnt  Iter  ( 


contract  existing  between  w,  for  Ihs  i«i* 
that  I  deny  yoar  right  Ihw,  or  by  ■? 
arbitrary  process,  to  determtne  said  eortMi 
Should  you  wish  to  opev  netrolnKtaH  fv^ 
purchase  of  any  thing,  rlirht,  or  privili^ 
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which  I  hold,  that  maj  be  of  yalue  to  yon,  I 
I  shall  be  pleased  to  leoeive  communicatioiis 
bearing  upon  the  subject. " 

At  the  toial  of  the  present  action,  brought 
to  recover  damages  for  breach  by  the  company 
of  the  contract  of  1874,  Ewing  introduced 
the  agreement  of  1867,  and  gave  evidence 
tending  to  show  the  value  of  the  business  in 
that  and  succeeding  years,  his  faithful  per- 
formance of  the  contract,  and  the  damages  he 
had  sustained  by  reason  of  the  alleged  breach. 
To  the  introduction  of  that  evidence  the  com- 
pany objected,  but  the  objection  was  over- 
ruled, and  an  exception  taken.  The  defendant 
did  not  introduce  any  proof,  but  insisted  at 
the  trial,  and  insists  here,  that  it  appeared 
from  the  evidence  that  Ewing,  prior  to  the 
abrogation  of  the  contract,  did  not  give  his 
time  and  labor,  primarily,  for  the  benefit 
of  its  business  in  his  hands. 

The  defense  was  based,  in  part,  upon  the 
broad  ground  that  the  contract  of  1874  was 
revocable  at  the  will  of  the  company,  or,  at 
least,  upon  reasonable  notice  to  Ewing; 
and,  as  by  the  uncontradicted  evidence  sixty 
days'  notice  was  given  of  the  purpose  to 
abrogate  it,  that  the  law  was  for  the  company. 
The  court  refused  to  so  charge  the  jury,  and 
instructed  them,  in  substance,  that  the  plain- 
tiff was  entitled  to  recover  any  damages  sus- 
[688]  tained  by  reason  of  such  abrogation,  unless 
it  was  shown  that  he  failed  to  devote  his  time, 
attention  and  abilities,  in  good  -faith  and 
primarily,  to  forwardine  the  company's  in- 
terests as  they  were  involved  in  the  execution 
of  the  contract. 

If  this  action  was  based  upoo  the  agree- 
ment of  1867,  there  would  be  some  ground 
for  holding  that  the  coapany  was  obliged, 
by  that  agreement,   to  continue  Ewing  as 
agent  so  long  as  he  i>erformed  ita  stipula- 
tions.    We  are  only  concerned,    however, 
with  the  agreement  of  1874.  which  materially 
differs  from  that  of  1867,  and  expressly  pro- 
(86]      vides  that  all  prior  contracts  between  the 
parties  **are  hereby  nullified  and  satisfied." 
It  is  only  for  a  breach  of  the  contract  of 
1874  the  plaintiff  sues.    Looking  at  all  the 
provisions  of  the  last  agreement,  it  is  clear 
that  Ewing— Although  TOund,  while  the  con- 
tract was  in  force,  to  devote  his  time,  atten- 
tion, and  abilities,  primarily,  to  the  interests 
of  the  company,  within  the  territory  allotted 
to  him— was  not  comi>elled  to  continue  in 
its  service  for  any  given  number  of  years,  at 
least  after  1876,  or  indefinitely,  but  was  at 
liberty  after  tliat  year,  if  not  before,  upon 
reasonable  notice,  to  surrender  his  position 
and  quit  its  service,  subject  to  the  company's 
riffht  to  buy  back  such  of  its  goods  sold  to 
bim  as  it  might  select,  and  for  the  mioes  at 
"v^liich  they  were  charged  to  him     He  may 
l&ave  been  entirely  satisfied  with  the  manner 
in  which  the  company  acted  towards  him, 
and  yet  may  have  preferred— it  is  imnuiteriai 
far  what  reason— not  to  renmin  in  its  serv- 
ice after  1876,  or  to  continue  in  the  busi- 
of  selling  sewing-machines.    We  spe 


cify  the  year  1876,  because  Ewins  agreed 
to  purchase,  during  that  year,  $20,000  of  the 
company's  machines.  But  he  did  not  bind 
bixxiaelf  to  purchase  any  given  number  dur- 
ing subsequent  years.    It  would  be  a  very 
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hard  interpretation  of  the  contract  to  hold 
that  he  was  bound  by  the  agreement  of  1874 
to  serve  the  company  within  the  designated 
territory  so  long  as  it  kept  the  contract,  and 
was  satisfied  with  him  as  its  agent.  None 
of  its  provisions  would  justify  such  an  inter- 
pretation. 

If  Ewing  had  the  privilege,  upon  reason- 
able notice,  of  severing  the  connection  be- 
tween him  and  the  company  after  1876,  upon 
what  ground  could  a  like  privilege  be  denied 
the  company  if  it  desired  to  dispense  with 
his  services?  He  contends  that  his  life,  or 
the  continuance  of  the  company  in  business, 
was  the  shortest  duration  Of  the  contract, 
consistently  with  its  provisons,  provided  he 
did  his  duty.  This  position  is  untenable. 
His  appointment  was  made  and  accepted 
subject  to  the  conditions  expressed  in  the 
agreement  No  one  of  those  conditions  is 
to  tiie  effect  that  so  long  as  he  devoted  his 
time,  attention,  and  abilities  to  the  com- 
pany's business,  he  should  retain  his  position 
as  its  exclusive  vendor,  within  the  territory 
named,  without  regard  to  its  wishes.  If  the 
parties  intended  that  their  relations  should 
oe  of  that  character,  it  was  easy  to  have  so 
stipulated.  The  only  part  of  the  contract 
that  gives  color  to  the  theory  for  which  the 
plaintiff  contends,  is  the  part  declaring  that 
a  violation  of  the  spirit  of  the  agreement 
"shall  be  sufficient  cause  for  its  abrogation." 
This  clause,  it  may  be  suggested,  was  en- 
tirely unnecessary  if  the  parties  retained  the 
right  to  abrogate  the  contract  after  1875.  at 
pleasure,  and  implies  that  it  could  be  abro- 
gated only  for  sufficient  cause,  of  which,  in 
case  of  suit,  the  jury,  under  the  guidance  of 
the  court  as  to  the  law,  must  judire  in  the 
light  of  all  the  circumstances.  We  cannot 
concur  in  this  view.  The  clause  referred  to 
is  not  equivalent  to  a  specific  provision 
declaring,  affirmatively,  that  the  contract 
diould  continue  in  force  for  a  given  num- 
ber of  years,  or  without  limit  as  to  time,  un- 
less abrogated  by  one  or  the  other  party  for 
sufficient  cause.  It  was  inserted  by  way  of 
caution,  to  indicate  that  the  parties  were 
bound  to  observe  equally  the  spirit  and  the 
letter  of  the  agreement  while  it  was  in  force. 

There  was  some  discussion  at  the  bar  as  to 
whether  Ewing  was,  strictly,  an  agent  of  the 
company.  We  think  he  was.  He  was  none 
the  less  an  agent  because  of  his  appointment 
as  "exclusive  vendor"  of  the  defendant's 
machines  within  a  particular  territory,  or  be- 
cause of  the  peculiar  privileges  sranted  to  or 
the  peculiar  restrictions  imposea  upon  him. 
One  clause  of  the  contract  prohibits  him  from 
soliciting  trade,  directly  or  indirectly,  in  the 
territory  "of  other  agents;"  another,  that  be 
will  bind  "all  sub-vendors  or  agents"  to  sus- 
tain the  established  retail  prices  of  the  com- 
pany ;  and  still  another  imposes  restrictions 
upon  the  sale  of  his  "appointment  or 
agency. "  The  agreement  constituted  him  the 
sole  agent  of  the  company  for  the  sale  of  its 
machines  within  a  certain  territory.  It  is 
true  that  the  machines  he  undertook  to  sell 
were  to  be  purchased  by  him  from  the  com- 
pany at  a  large  discount.  But  he  could  not 
sell  them  by  retail  below  the  regular  retail 
This   arrangement   was  the  mode 
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former  contracti  and  agreements  made  prior** 
to  that  date.  This  writing  closed  with 
these  words:  "Above  is  substantiallj  our 
mutual  uudenitanding  of  what  the  new 
contract  is  to  be. "  On  the  same  day  the  new 
contract — the  one  in  suit — was  reduced  to 
writing  and  signed.  It  does  not  rary  from 
the  memorandum  of  the  same  date  in  any 
respect  material  to  the  present  controversy. 
As  the  case  depends  upon  the  construction 
of  the  last  agreement,  it  is  given  in  full,  as 
follows : 

''This  agreement,  made  and  entered  into 
this  fifteenth  day  of  October,  one  thousand 
eight  hundred  and  seventy -four,  by  and 
between  the  Willcoz  and  Gibbs  ^wing 
Machine  Company,  a  corporation  duly  or^n- 
ized  under  the  laws  of  the  State  of  New 
York,  of  tlie  first  part,  and  Daniel  S.  Ewing, 
of  the  city  of  Philadelphia,  Penn.,  of  the 

rA«Ai     •ccond  part,  witnesseth : 

loSOj  •*The  first  party  hereby  appoints,  subject 
to  conditions  hereinafter  expressed,  the  second 
party  its  exclusive  vendor  for  its  sewing- 
macnines,  parts  and  attachments,  In  and  for 
tiie  following  named  territory,  to  wit:  the 
city  of  Philadelphia,  Pa.,  and  the  adjacent 
country  lying  within  a  radius  of  ten  miles 
from  the  city  hall  of  said  city.  The  second 
party  hereby  accepts  said  appointment.  The 
first  party  will  sell  for  the  present  to  second 
party  its  sewing-machines  and  parts  thereof 
at  60  per  cent  discount  from  its  present 
New  York  retail  price  list,  and  its  needles, 
attachments,  silk,  and  cotton  at  its  lowest 
wholesale  rates.  In  the  event  of  a  change 
(the  liberty  to  effect  which  is  not  herein  in- 
tended to  be  restricted),  in  retail  prices  or  of 
a  general  revision  of  discounts  by  first  party, 
the  second  party  is  to  be  as  favorabl;^  con- 
sidered then  in  the  readjusting  and  fixing  of 
discount  rates  to  him  as  is  extended  to  him  on 
present  basis  of  prices.  All  bills  owing 
from  second  to  first  party  shall  be  paid  in 
cash  80  days  from  date  of  same.  Tue  first 
party  will  not  knowingly  supply  its  goods 
at  a  discount  to  go  within  the  limits  of  ter- 
ritory hereby  assigned;  but  the  first  party 
reserves  the  right  always  to  sell  its  sewing- 
machines,  parts  and  accessories  at  full  retail 
rates  to  go  anywhere.  The  establidied  retail 
prices  of  first  party  are  to  be  maintain^  for 
retail  trade,  and  the  second  party  is  bound 
to  sustain  them  and  will  bind  all  sub- vendors 
or  agents  of  his  to  sustain  said  established 
retail  prices.  Second  party  will  be  allowed 
to  fill  orders  from  any  locality  at  full  list 
rates,  but  trade  must  not  be  solicited  by  his 
connivance  or  consent  in  the  territory  of  other 
agents,  and  discounts  or  any  eouivalent  device 
Uierefor  must  not  be  allowed  in  any  form 
on  articles  herein  specified  permitted  to  go 
out  of  his  own  territory.  Machines  or  parts, 
needles  or  attachments,  counterfeiting,  in- 
fringing, or  In  any  degree  trespassing  upon 
ours,  nor  in  any  effect  trading  upon  our  name, 
must  not  be  oealt  In  nor  countenanced  hr 
second  party,  but  it  is  hereby  agreed  that  his 
time,  attention,  and  abilities  must  pri- 
marily be  devoted  to  the  forwarding  of  the  in- 
terest of  the  party  of  the  first  part.  If,  for 
any  reason,  at  any  time  the  connection  hereby 
formed  shall  cseae,  the  first  party  shall  have 
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the  right  to  buy  beck  of  Ita  goods  eold  to 
seccmd  party  ail  such  goods  ae  first  psrtf 
may  select,  first  party  to  pay  therefor  aeme 
prices  as  charged  second  puty. 

"Second  party  agrees  to  pnrchaae  frook 
first  party  during  the  year  1875  at  lesst 
$20,000,  net,  worth  of  machines,  parts,  and 
accessories,  to  be  taken  in  equal  month  Ij 
parts,   and  to  be  paid  for  as  stated  herein. 
Violation  of  the  spirit  of  this  agreement  shall 
be  sufficient  cause  for  its  abrogation.     Per- 
mission is  granted  second  party  to  trade  la 
all  former  territory  occupied  by  him  until 
such  time  as  first  party  shall   form  other 
connections  for  occupying  the  territory  not 
contained   in  that  designated  therein  as  be- 
longing to  second  party.    **And  it  is  agreed 
and   understood   that   this  appointment    or 
agency  is  not  salable  or  transferable  by  aecood 
party  without  obtaining  the  written  ooosifnt 
of  first  party,  but  such  consent  is  to  be  given 
providing  tiie  purchaser  or  other  person  ia 
acceptable  to  said  first  party.     First  party 
consents  to  renew  and  extend  second  party's 
note,  $10,000,  maturing  January  8a-26,  187S. 
for  one  year  from  said  date,  without  interest^ 
upon  consideration  of  this  agreement  ^one. 
All  contracts  or  agreements  made  prior  to  the 
date  fint  written  above  are  hereby  nullified 
and  satisfied." 

Subsequently,  February  16th,  1877,  Ewing^ 
executed  the  following  receipt,  whidi  wae 
indorsed  on  the  contract:  ''Received,  New 
York,  Feb'y  15,  1877,  tlie  sum  of  four  hundred 
and  twenty'  -ff^  dollars,  making  the  discount 
up  to  56  per  cent  on  all  |;oods  received  by  ase 
since  the  revision  of  discounts  in  August^ 
1875,  same  amount  being  in  full  for  all  claima 
or  demands  for  arrean  of  discounts,  allow- 
ances, or  any  other  claims  I  may  have  up  la 
date  hereof.  In  consideration  whereof  I  also 
now  confirm  the  within  contract  admitting  the 
company's  right  to  revise  discounts  or  prices 
as  in  its  judgment  it  may  deem  proper  and 

iust,  in  conformity  with  we  within  contract. 
).  8.  Ewiny.* 

The  parties  continued  to  act  under  the 
agreement  of  1874  until  the  latter  part  of 
1879.  On  the  10th  day  of  October  of  the  latter 
year  the  company  notified  Swing  of  their 
purpose  to  abrogate  their  amement  at  the 
expiration  of  sixty  days  from  that  date, 
saying :  "  In  the  meantime,  the  company  will 
be  ready  and  willing  to  take  off  your  nands 
the  store  now  occupied  by  you,  and  they 
will  purchase,  if  you  desire  to  «ell,  tM 
fixtures  contained  in  the  stor^  at  a  just  valua- 
tion. They  will  also  purchase  all  stock 
which  you  have  on  hand  which  has  been 
obtainea  from  the  said  company,  in  accord- 
ance with  the  terms  of  their  contract 
Should  you  be  desirous  of  terminating  the 
said  agreement  at  an  earlier  period  than  the 
time  herein  designated,  the  company  will 
Join  with  you  in  an  agreement  for  soofa  earlier 
termination  of  the  contract. "  In  reply  to  this 
notice.  Swing  wrote  to  the  company:  "I 
do  not  accept  notice  for  the  abrogatloo  of  the 
contract  existing  between  us,  for  the  leaeoo 
that  I  dray  your  right  thos»  or  by  any 
arbitrary  process,  to  determine  said  contract. 
Should  you  wish  to  ope»  negoCatioos  fat  ths 
purchase  of  any  thing,  right,  or  prlvflsfs 
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corpotatioos,  to  reooyer,  ander  a  itatute  of 
lOddgan,  (3  Howell,  Aon.  Mich.  Stat  ^§8318, 
6S14,)  $25,000,  as  damages  for  the  death  of 
Outacy,  for  the  benefit  of  his  mother  and  his 
Aiee  minor  sisters,  as  next  of  kin  and  distribu- 
ta  of  his  estate,  it  beins  allep^  that  be  lost 
Uiltfe  through  the  neeflgence  of  the  defend- 
Mta,  in  December,  lOSL  It  was  commenced 
k  tiie  Saperior  Court  of  the  city  of  Detroit. 
Ifipliigan.  and  was  removed  by  the  defendants 
iMo  the  Circuit  Court  of  the  United  States  for 
As  luten  District  of  Michigan. 

TIm  defendants  were  insurers  against  marine 
ilibof  a  flleam  propeller  called  the  Enterprise. 
HVk  om  a  voyage  on  the  Lakes,  she  was 
tended,  November  20, 1883,  on  rocks  at  Green 
idind,  in  tlie  northern  part  of  Lake  Huron. 
She  had  on  board  a  cargo  of  merchandise  and 
screw  of  10  or  12  men.  After  the  stranding, 
kr  owners  abandoned  her  to  the  insurers,  and 
Ae  became  the  property  of  the  latter.  The 
aoetal  agent  of  the  Continental  Insurance 
umipany  for  the  lake  region  was  Mr.  Dimock, 
sfBoffaio,  New  York,  who  was  also  a  mem- 
Ittoftbe  firm  of  Crosby  &  Dimock,  of  that 
plioe,  who  were  general  agents  for  several 
other  companies.  James  J.  Keardon,  of  Buf- 
iilo,  was  employed  by  Crosby  &  Dimock  as  a 
■arise  inspector.  Among  his  other  duties 
VIS  tbst  of  going,  when  notified,  to  the  assist- 
aee  of  wrecked  and  stranded  vessels  insured 
Igr  companies  represented  by  Crosby  &  Dimock, 
su  getting  them  to  a  port  of  safety.  On  Nov- 
ttiber  29, 1883,  Reardon  was  notified  by  Cros- 
bgr  &  Dimock  in  regard  to  the  Enterprise,  and 
vent  with  a  steam-tug  called  the  Balize,  with 
ttsm-pomps  and  en^neers,  to  the  assistance 
4f  the  Enterprise.  One  of  the  steam-pumps 
VM  in  charge  of  Carbry.  Soon  after  their  ar- 
iMog  St  the  place  where  the  Enterprise  was, 
Wr  crew  being  still  on  board  of  her  and  in 
chugeof  her,  the  steam-pumps  were  set  up, 
Sid  she  was  pumped  out  and  pulled  ofl^  from 
tte  iilsce  where  she  had  stranded.  This  was 
done  under  the  supervision  of  Reardon.  She 
VIS  more  or  less  injured  by  the  stranding,  but 
vbeo  she  was  got  ofl^  she  was  towed  into  deep 
vuer,  snd,  although  she  leaked,  she  was  kept 
ft^  by  the  use  of  one  pump  for  about  66  hours, 
uMn  10  o'clock  Thursday  morning  until  4  o'- 
<bcfc  the  following  Sunday  morning.  Part  of 
kr  cargo  had  been  removed,  but  it  was  re- 
fiMsed.  Her  machinery  was  disabled,  and  it 
p  necessary  that  the  Balize  should  take  her 
■  tow,  to  remove  her  to  a  port  where  she 
ttnld  be  repaired.  She  started  in  tow,  astern 
^ file  Balize,  bound  for  Detroit,  at  4  o'clock 
{■Sunday  morning,  December  9,  1888,  with 
Jv cargo  on  board  and  a  crew  of  18  men,  in- 
Ming  4  who  were  in  charge  of  2  steam- 
Ips,  one  of  which  was  under  the  care  of 
Her  mate  was  in  command  of  her. 
>n  was  on  board  of  the  Balize.  No 
-.  was  experienced  in  the  navigation  of 
lisfiDterprise,  until  2  o'clock  on  the  morning 
If  the  next  dajr,  22  hours  after  she  had  started; 
^  then,  while  off  Point  auz  Baraues  and 
jbginaw  Bay,  she  filled  and  sank  ana  became 
^dal  loss,  and  Carbry  lost  his  life.  He  was 
iyears  of  age.  The  declaration  alleged  that 
|l  life  was  lost  through  the  negligence  of  the 
lISBndaots,  in  particulars  which  it  specified. 
The  defendants  having,  in  the  state  court, 
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separately  demanded  a  trial  of  the  matters  set 
forth  in  the  declaration,  the  action  was,  after 
its  removal,  tried  in  the  circuit  court  of  the 
United  States,  before  the  district  Judge,  Judff§ 
Brown,  (now  of  this  court,)  and  a  Jury;  and, 
under  the  instruction  of  the  court,  a  verdict 
was  rendered  in  favor  of  the  three  defendants 
other  than  the  Continental  Insurance  Company. 
The  trial  proceeded  against  the  latter  company, 
and  resulted  in  a  verdict  against  it  for  $o,000. 
On  motion,  and  in  February,  1886,  the  verdict 
was  set  aside,  and  a  new  trial  was  granted. 
The  opinion  of  the  court  on  the  motion,  deliv- 
ered by  Ju€^e  Brown,  is  reported  in  26  Fed. 
Rep.  798.  The  ground  assigned  for  granting 
the  motion  was  that  the  liability  of  the  defend- 
ant, if  any,  was  destroyed,  because  it  was  sub- 
Ject  to  the  provisions  of  g  4288  of  the  Revised 
Statutes  of  the  United  States,  and  the  EDter- 
prise  was  totally  lost  during  the  voyage  on 
which  the  deatb  occurred.  A  Judgment  was 
then  entered  in  favor  of  the  three  defendants 
other  than  the  Continental  Insurance  Com- 
pany. 

The  new  trial  was  had  before  Judge  Brown 
and  a  jury  in  March,  1886.  There  is  a  bill  of 
exceptions,  which  states  that  the  court  instruct- 
ed the  jury  to  render  a  verdict  in  favor  of  the 
defendant,  which  was  done.  The  plaintiff 
excepted  to  the  instruction  of  the  court.  The 
bill  of  exceptions  contains  all  the  evidence 
offered  on  both  sides.  A  Judgment  in  favor  of 
the  defendant  was  rendered  in  September, 
1887,  and  the  plaintiff  has  brought  the  case  to 
this  court  by  a  writ  of  error. 

It  is  stated  in  the  bill  of  exceptions  that  prior 
to  the  sending  of  the  expedition  under  Reardon 
to  rescue  the  Enterprise,  she  had  been  aban- 
doned by  her  owners  to  the  Continental  Insur- 
ance Company,  by  which  she  was  insured,  and 
had  become  its  property:  and  that,  by  reason 
of  her  being  sunk  at  the  time  Carbry  lost  his 
life,  she  became  and  was  a  total  loss.  r6411 

The  principal  contention  on  the  part  of  the 
plaintiff  is  that  §  4283  of  the  Revised  Statutes 
does  not  apply  to  the  case.  That  section  is  as 
follows:  •'§  4283.  The  liability  of  the  owner 
of  any  vessel,  for  any  embezzlement,  loss,  or 
destruction,  by  any  person,  of  any  property, 
goods,  or  merchandise,  shipped  or  put  on 
board  of  such  vessel,  or  for  any  loss,  damage, 
or  injury  by  collision,  or  for  any  act,  matter,  or 
thing,  lost  [loss?],  damage,  or  rorfeiture,  done,* 
occasioned,  or  incurred,  without  the  privity  or 
knowledge  of  such  owner  or  owners,  shall  in 
no  case  exceed  the  amount  or  value  of  the  in- 
terest of  such  owner  in  such  vessel,  and  her 
freight  then  pending."  It  is  contended  that 
the  statute  does  not  apply,  because  the  vessel 
had  been  wrecked  and  abandoned  to  the  under- 
writers; that  they  cannot  be  relieved  under  the 
statute  from  their  liability  for  negligence  while 
engaged  in  saving  the  wreck  or  the  cargo;  and 
that  she  had  lost  her  identity  as  a  vessel. 

But  we  are  of  opinion  that  her  identity  was 
not  lost  She  was  still  a  vessel.  She  had  lost  [64S] 
her  own  power  of  locomotion,  but  she  was 
capable  of  being  towed  as  a  vessel,  and  was  so 
towed  for  22  hours,  and  until  she  had  accom- 
plished  a  large  portion  of  her  voyage.  She 
was  officered  and  manned,  and  hud  on  board  a 
cargo.  If,  during  the  22  hours,  through  the 
negligence  of  those  on  board  of  her  and  in 
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Adopted  to  protect  the  company's  interests, 
and  to  secure  the  plaintiff  such  comi>ensation 
for  his  services  as  would  induce  him  to  devote 
his  time,  attention,  and  abilities  to  the  com- 
pany's interests.  He  was  still  a  mere  agent 
to  sell  such  machines  as  might  be  delivered 
to  him  under  the  contract.  We  perceive 
nothing  in  the  agreement  of  1874  to  take  the 
case  out  of  the  general  rule  that  "  the  prin- 
cipal has  a  right  to  determine  or  revoke  the 
Authority  ffiven  to  his  agent  at  his  own  mere 

gleasure ;  lor,  since  the  authority  is  conferred 
Y  his  mere  will,  and  is  to  be  executed  for 
his  own  benefit  and  his  own  purposes,  the 
agent  cannot  insist  upon  acting  when  the 
principal  has  withdrawn  his  confidence,  and 
no  longer  desires  his  aid."  Story,  Agency, 
gS  46d,  408.  So  far  as  the  company's  power 
of  revocation  is  concerned,  the  case  is  not 
materially  different  from  wliat  it  would  be 
if  tlie  plaintiff  had  asreed  to  sell  such  ma- 
chines as  were  delivered  to  him  at  the  es- 
tablished retail  prices,  receiving,  as  com- 
pensation for  his  services,  the  difference 
between  those  prices  and  the  amount  he 
agreed  to  pay  for  them  under  the  contract  of 
1§74.  In  either  case,  his  relation  to  the  com- 
pany would  be  one  of  agency,  that  could  be 
terminated  at  its  will  or  by  renunciation 
upon  his  part,  at  least  after  1875.  Of  course, 
the  revocation  by  the  principal  of  the  agent's 
authority  could  not  injuriously  affect  exist- 
ing contracts  made  by  the  latter  under  the 
power  originally  conferred  upon  him. 

For  the  reasons  stated  the  court  below  erred 
in  not  instructing  the  Jury,  as  requested,  to 
return  a  verdict  for  the  defendant. 

Th0  Judgment  %$  reverted,  with  direetione  to 
grant  a  new  trial,  and  for  further  proeeedinge 
eoneietent  with  thU  opinion, 

Mr,  Jttttice  Bradley  and  Mr.  Jtutiee  Chraj 
did  not  hear  the  argument  or  take  part  in  the 
decision  of  this  case. 


THOMAS  CRAIQ,  Admr.  of  the  Estate  of 
JoHK  Carbst,  dec'd,  P^,  in  Err,, 

9. 

THE  CONTINENTAL  INSURANCE 
COMPANY  OP  NEW  YORK. 

(See  8.  a  Reporter*s  ed.  68S-S47J 

Revised  Btatvta,  %  4X8S,  avpliee  to  eaeee  ef 
permmal  ii\jury  arid  deaX-^imiied  liabu- 
ity  of  ineurer  to  whom  vessel  has  been  aban- 
doned-corporation protected  from  UabUity  as 
owner  of  a  vessel  beyond  the  amount  of  its 
ownership  from  the  fault  or  negligent  afmn- 
ployes  on  the  vessel  without  the  pri^^n  m 
knowledge  ef  its  managing  officers, 

1.  Revised  Statutes,  1 4288.  which  provides  Uiat  the 
UabilHy  of  the  owner  of  a  venel  for  damaoe  ataall 
not  exceed  the  value  of  his  lotereet  in  the  vesMi 
and  f reUrht,  applies  to  a  vevel  which  has  been 
stranded  and  abandoned  by  her  ownen  to  the 
insuren  and  to  the  UablUtj  of  the  insurer  for 
oeffiiffence  while  engaged  in  saving  the  wreck. 

1  Revised  Statoi  s,  1 4888.  appUeslto  cases  of  per^ 
sonal  injury  and  death,  as  well  as  to  cases  of  loss 
of  or  injury  to  property* 
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SL  WheretbeUabilitjoftiie  Insurer  of  a 
wliom  the  same  was  abandoned  as  a  total 
Its  being  wrecked,  was  extinguished  by  the 
of  the  vessel  by  sinking  after  abamlonmepi.  the 
extinguishment  of  such  liability  any  be  avaflad 
of  by  the  insurer  in  a  suit  sgaiost  ^n  for 
ages  for  the  death  of  a  petion  employed 
her  when  she  sunk. 


4.  A  corporation  Is  protected  by  Bevlaefi 
1 4S88,  from  liability  as  owner  of  a  veae 
the  amount  of  its  interests  in  the  vesse 
or  damage  arising  from  the  fault  or  Desfllgeocia 
of  the  mate  or  of  any  of  the  orew  or  other  eoa- 
ploy6s  on  the  veoel  without  its  privity  or  ] 
edge;  the  privity  or  knowledge  mentioned  la  i 
section  must  be  that  of  the  msnaging  ottoefs  of 
the  corporation,  and  not  of  its  employ^a  oo 


(No.  88.) 
Argued  Oet,  6,0, 1891.    Decided  No9,  £S,1S9L 

IN  ERROR  to  the  Circuit  Conrt  of  the  United 
States  for  the  Eastern  District  of  MicMgrna, 
to  review  a  Judgment  in  favor  of  defendant*  fa 
an  action  to  recover  for  the  death  of  an  6aa> 
ploy6  on  a  vessel,  against  the  insurer,  after  cba 
vessel  wss  abandoned  to  it.    Affirmed, 

See  ssme  case  below,  28  Ped.  Rep.  798. 

The  facts  are  stated  in  the  opinion. 

Mr.  Don  M.  Diekiiigoa  for  plaintiif  te 
error. 

Mr.  F.  H*  Caafleld*  for  defendant  in  error: 

The  Act  of  Congress  limiting  the  liabilitT  of 
shipowners  is  a  complete  defense  to  this  tacxsom^ 
and  the  court,  therefore,  properly  directed  thm 
verdict  for  the  defendant 

Rev.  Stat.  1 4288. 

If  the  Tessel  herself  is  totally  lost,  no  liabil- 
ity remains  on  the  part  of  her  owDa%  if  thej 
are  personally  without  fault. 

Butler  V.  Boston  d  8.  8.  8.(h.lWlJ.B.an 
(82: 1017);  Be  The  Epeihn,  8  Ben.  878;  BaundM 
T.  Providence  d  8.  A  Ob.  14  R  L  844;  Be  Long 
Island  N.  8.  Bass,  d  F.  Transp.  Oo.  5  F^ 
Rep.  690;  The  City  ofOohtmbus,  22  Fed.  Ba 
460;  The  Alpena,  10  Biss.  488;  Londim  d  8.  W, 
R  Oo.  y.  James,  L.  R.  8  Ch.  App.  241. 

Vessels  navigating  the  great  Iskes  are  wtthia 
the  statute. 

Moore  v.  American  IVansp.  Cb.  66  U.  8.  24 
How.  1  (16:  674):  American  TVonsp.  Cb.  r. 
Moore,  6  Mich.  868;  Lord  ▼.  GoodaU  N.  d  R 
8  8  Co.  A  Sawy.  800. 

Where  the  owner  is  a  corporatioD  the  privity 
or  knowledge  which  Is  necessary  to  take  the 
case  out  of  the  statute  must  be  the  priTl^  or 
knowledge  of  the  managing  offioers  of  the  oor> 
poratioD. 

Lord  y.  Ooodatt  N.  d  P.  8.  S.  Oo.  i  Sawy. 
802;  HiU  Mfg.  Oo.  ▼.  Pnfvidence  d  N.  F.  &  & 
Co.  113  Mass.  496;  2%s  Warkworth.  L.  R  • 
Prob.  Div.  20;  WUoon  r.  Dickson,  -2  Barn.  A 
Aid.  2;  London  d8  W.  R  Oo.  w.  James.  L.  R 
8  Ch.  App.  241;  The8eotland,  106  U.  8.  84  (18: 
1004);  Proridenee  d  N.  7.  8.  8.  Os.  w.  BiM 
Mfg.  Oo.  109  U.  S.  678  (27: 1088)^ 

Mr.  Justice  Blaiehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law  broos^t  by  Tbooias 
Craig,  administrator  of  the  estate  of  John  Car 
bry.  deceased,  sgainst  the  Continental  Insor- 
ance  Company  ofNew  York,  a  New  York  in- 
surance oorporation,  and  three  other  Jnsnraiirs 
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oorpoimtlofit,  to  leoorer,  under  a  fUtuta  of 
Micbigto,  (2  Howell,  Add.  Micb.  Stat  j&fi8818, 
8314,)  1^,000,  as  damaM  for  the  deith  of 
Ctrbry,  for  the  benefit  of  his  mother  and  his 
three  minor  eisten,  at  next  of  kin  and  dlstrfbo- 
teea  of  bit  estate,  it  beinc  alleged  that  he  lost 
his  life  through  the  nM^ligence  of  the  defend- 
ants, in  December,  1868.  It  was  oommenoed 
in  the  Baperior  Court  of  the  dty  of  Detroit, 
Michigan,  and  was  removed  br  the  defendants 
into  the  Circuit  Court  of  the  Ciniied  States  for 
the  Eastern  District  of  Michigan. 

The  defendanu  were  insurers  against  marine 
1  risks  of  a  steam  |>ropeller  called  the  Enterprise. 
While  OB  a  Tojage  on  the  Lakes,  she  was 
stranded,  NoTember  90, 1888,  on  rocks  at  Green 
Island,  in  the  northern  part  of  Lake  Huron. 
She  had  on  board  a  cargo  of  merchandise  and 
a  crew  of  10  or  12  men.  After  the  stranding, 
her  owners  abandoned  her  to  the  insurers,  and 
she  became  the  property  of  the  latter.  The 
general  agent  of  the  Continental  Inraranoe 
Company  for  the  lake  region  was  Mr.  Dimock, 
of  Buffalo,  New  York,  who  was  also  a  mem- 
ber of  the  firm  of  Crosby  A  Dimock,  of  that 
place,  who  were  general  agents  for  several 
other  companies.  James  J.  Keardon,  of  Buf- 
fslo,  was  employed  by  Crosby  A  Dimock  as  a 
marioe  inspector.  Among  his  other  duties 
was  that  of  going,  when  notified,  to  the  assist- 
ance of  wrecked  and  stranded  vessels  insured 
by  companies  represented  by  Crosby  A  Dimock, 
and  getting  tbem  to  a  port  of  safety.  On  Nov- 
ember 29,  1883.  Ri^on  was  notified  by  Cros- 
by &  Dimock  in  regard  to  the  Enterprise,  and 
went  with  a  steam-tug  called  the  Balize,  with 
ateam-pumps  and  engineers,  to  the  assistanoe 
of  the  Enterprise.  One  of  the  steam-pumps 
was  in  charge  of  Carbry.  Soon  after  their  ar- 
riviog  at  the  piece  where  the  Enterprise  was, 
her  crew  being  still  on  board  of  her  and  in 
charge  of  her,  the  steam-pumps  were  set  up, 
and  she  was  pumped  out  and  pulled  off  from 
the  place  where  she  had  stranaed.  This  was 
done  under  the  supervision  of  Reardon.  She 
was  more  or  less  injured  by  the  stranding,  but 
when  she  was  got  off  she  was  towed  into  deep 
water,  and,  although  she  lesked,  die  was  kept 
free  by  the  use  Of  one  pump  for  about  68  hours, 
from  10  o'clock  Thursday  morning  until  4  o'- 
clock the  following  Sunday  mf^ming.  Part  of 
her  cargo  bad  been  removed,  but  it  was  re- 
placed. Her  machinery  was  dirabled,  and  it 
was  necessary  that  the  Balize  should  take  her 
in  tow,  to  remove  her  to  a  port  where  she 
could  be  repaired.  She  startea  in  tow,  astern 
of  the  Bsliae,  bound  for  Detroit,  at  4  o'clock 
on  Sunday  morning,  December  8,  1^,  with 
her  cargo  on  board  and  a  crew  of  18  men,  in- 
dud  log  4  who  were  in  charge  of  8  steam- 
pumps,  one  of  which  was  under  the  care  of 
Carbhr.  Her  mate  was  in  command  of  her. 
Reardon  was  on  board  of  the  Balir^  No 
{•40)  trouble  was  experienced  in  the  navigstion  of 
the  Enterprise,  until  3  o'clock  on  the  morning 
of  the  next  day,  82  hours  after  she  had  startea; 
and  then,  while  off  Point  aux  Baraues  and 
Saginaw  Bay,  she  filled  and  sank  and  became 
a  toul  k)ss,  and  Carbry  lost  his  life.  He  wss 
28  years  of  age.  The  declaration  alleged  that 
his  life  wss  lost  through  the  negligence  of  the 
defendants,  in  particulars  which  it  specified. 

The  defendants  having,  in  the  state  court. 


separatelT  demanded  a  trial  of  the  matters  sel 
forth  in  &ie  declaration,  the  action  was,  after 
its  removal,  tried  In  the  circuit  court  of  the 
United  States,  before  the  district  Judge,  Jw^ 
Brown,  (now  of  this  court,)  and  a  Jury;  and, 
under  the  instruction  of  the  court,  a  verdict 
was  rendered  in  favor  of  the  three  defendants 
other  than  the  Continental  Insurance  Company. 
The  trial  proceeded  against  the  letter  company, 
and  resulted  in  a  verdict  against  it  for  18.000. 
On  motion,  and  In  February,  1886,  the  verdict 
was  set  aside,  and  a  new  trial  was  granted* 
The  opinion  of  the  court  on  the  motion,  deliv* 
ered  ^f/^^^  Brown,  is  reported  in  26  Fed. 
Rep.  788.  The  ground  assigned  for  granting 
the  motion  was  that  theliabiUty  of  the  defend- 
ant, if  any,  was  destroyed,  becsuM  it  was  sub- 
ject to  the  provisions  of  S  4288  of  the  Revised 
25Ututes  of  the  United  States,  and  the  Eoter- 
prise  was  totally  lost  during  the  voysge  on 
which  the  death  occtured.  A  Judgment  was 
then  entered  in  favor  of  the  three  defendants 
other  than  the  Continental  Insurance  Com- 
pany. 

The  new  trisl  was  had  before  Judg$  Brown 
and  a  jury  in  March,  1886.  There  is  a  bill  of 
exceptions,  which  states  that  the  court  instruct- 
ed the  Jury  to  render  a  verdict  in  favor  of  the 
defendant,  which  was  done.  The  plsintiff 
excepted  to  the  instruction  of  the  court  The 
bill  of  exceptions  contains  all  the  evidence 
offered  on  both  sides.  A  Judgment  in  favor  of 
the  defendant  wss  rendered  in  September, 
1887,  and  the  plaintiff  has  brought  the  case  to 
this  court  by  a  writ  of  error. 

It  is  stated  in  the  bill  of  exceptions  that  prior 
to  the  sending  of  the  expedition  under  Reardon 
to  rescue  the  Enterprisie,  she  had  been  aban- 
doned by  her  owners  to  the  Continental  Insur- 
ance Company,  by  which  she  was  insured,  and 
had  become  its  property:  and  that,  by  reason 
of  her  being  sunx  at  the  time  Carbry  lost  his 
life,  she  became  and  was  a  total  loss. 

'The  principal  contention  on  the  part  of  the 
plsintitr  is  that  %  4283  of  the  Revised  SUtutes 
does  not  apply  to  the  case.  That  section  is  as 
follows:  *'8  4283.  The  liability  of  the  owner 
of  any  vessel,  for  any  embexxlement,  loss,  or 
destruction,  by  any  person,  of  any  property, 
goods,  or  merchandise,  shipped  or  put  on 
bosrd  of  such  vessel,  or  for  any  loss,  damage, 
or  injury  by  collision,  or  for  any  act,  matter,  or 
thing,  lost  [loss?],  dMnage,  or  forfeiture,  done,* 
occasioned,  or  incurred,  without  the  privity  or 
knowledge  of  such  owner  or  owners,  shall  in 
no  case  exceed  the  amount  or  value  of  the  in- 
terest of  such  owner  in  such  vessel,  snd  her 
freight  then  pending."  It  Is  contended  that 
the  statute  does  not  apply,  because  the  vessel 
had  been  wrecked  ana  abandoned  to  the  undei^ 
writers:  that  they  cannot  be  relieved  under  tlia 
statute  from  their  liability  for  negligence  while 
engaged  in  saving  the  wreck  or  the  cargo:  and 
that  she  had  lost  ner  identity  as  a  vessel. 

But  we  are  of  opinion  that  her  identity  waa 
not  lost.  She  was  still  a  vessel  She  had  lost 
her  own  power  of  locomotion,  but  she  was 
capable  of  being  towed  as  a  vessel,  and  was  so 
towed  for  82  hcmrs,  and  until  aha  had  accom- 
plished a  large  portion  of  her  voyage.  She 
was  officered  and  manned,  and  had  on  board  a 
carga  If,  during  the  88  hours,  through  the 
negligence  of  those  on  txwrd  of  bar  and  in 
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charge  of  her,  she  had  done  damage  hy  com- 
iog  into  oolUaion  with  another  ves^  and  sur- 
vived, she  could  have  been  libelled  as  a  vessel; 
and  she  could  have  been  libelled  for  salvage. 
She  was  in  the  same  conditio*.*  as  any  vessel 
which  at  sea  lows  her  means  of  piopuLnon  and 
has  to  be  towed  into  port. 

The  fact  that,  as  between  her  former  owner 
and  the  insurance  compaov,  she  had  been 
abandoned  as  a  total  loss,  does  not  affect  the 
question.  She  was  abandoned  as  a  total  loss 
to  her  owner  for  the  purposes  of  the  policy  of 
insurance,  but,  as  in  numerous  other  cases  of 
abandonment,  she  was  abandoned  with  the 
privilege  to  the  insurance  company  of  treating 
ner  as  a  ves^  and  repairing  her  if  it  could. 
Her  ownership  by  the  insurance  company, 
resulting  from  the  abandonment,  was  of  tne 
same  character  as  would  have  been  her  owner- 
ship by  any  person  who  had  purchased  her  in 
her  then  condition  from  the  former  owner. 
After  her  abandonment,  she  entered  upon  a 
new  career  and  a  new  voyage,  and  §  4288 
applies  to  the  liabilitv  of  the  owner  of  her  on 
such  voyage,  for  damages  for  the  death  of 
Carbry. 

It  was  held  by  this  court,  in  BuUer  v.  Boston 
db  8.  8, 8.  Co.,  (180  U.  8.  627  [82:10171.)  that  the 
provision  of  %  4288  applies  to  cases  of  personal 
injury  and  death,  as  weU  as  to  cases  of  loss  of. 
or  injury  to,  proper^.  Whatever  liability 
there  was  on  the  part  of  the  defendant,  was  ex- 
tinguished by  the  loss  of  the  Enterprise,  and 
the  extinguishment  of  such  liability  may  be 
availed  or  in  this  suit,  as  matter  of  law,  on  the 
facU  of  the  case.  The  Scotland,  106  U.  S.  24 
[26:1001];  Protfidenee  dt  N.  T.  8  8.  Co.  v.  HiU 
Mfg,  Co.  109  U.  S.  678.  694  [27: 1088, 10441. 

The  restriction  of  the  statute  bv  §  428»  to 
vessels  not  "used  in  rivers  or  inland  naviga- 
tion." docs  not  apply  to  the  Enterprise,  because 
she  was  used  on  the  Great  Lakes.  American 
Drantp.  Co.  ▼.  Moore,  6  Mich.  868:  Moore  v. 
Avfen'ean  Tranep.  Co.  66  U.  8.  24  How.  1 
[16:674]. 

i  lie  ooly  question  remaining  is  as  to  whether 
the  loss  of  Carbiy's  life  occurmi  with  the  priv- 
ity or  knowledge  of  the  insurance  company,  it 
being  contended  that  the  knowledge  and  priv- 
ity of  Reardon  were  those  of  the  company. 
But  it  was  held  by  this  court,  in  Walker  v. 
Weetem  TramportaUon  Co,  70  U.  8.  8  Wall. 
•  !60  [18: 1721,  in  regard  to  the  sUtute  (Act  of 
March  8.  1861,  g  ^  9  Stat  at  L.  686.  now 
g  4282  of  the  Revised  Statutes.)  which  provides 
as  follows:  *'No  owner  of  any  vessel  shall  be 
liable  to  answer  for  or  make  good  to  any  per- 
son any  loss  or  damage  which  mav  happen  to 
any  merchandise  whatsoever,  which  shall  be 
shipped,  taken  in,  or  put  on  board  any  such 
vessel,  by  reason  or  by  means  of  any  fire  hap- 
pening to  or  on  board  the  vessel,  unless  such 
flre  is  caused  by  the  design  or  neglect  of  such 
owner,"  that,  in  order  to  make  the  owner  of  a 
vesseL  in  case  of  lots  by  fire,  liable  for  negli- 
gence, it  most  appear  that  the  owner  had  di- 
rectly participated  in  the  negligence.  It  was 
there  said,  that,  as  the  object  of  Uie  Act  was  "to 


limit  the  liability  of  owners  of  vessels,"  and  the 
exception  was  not,  in  terms,  of  neffligeooegen- 
erallv,  but  only  of  n^Ugence  of  the  owners,  it 
would  be  a  strong  construction  of  the  Act  to 
hold  that  the  exception  extended  "to  the  offi- 
cers and  crews  of  the  vessels,  as  representinc 
the  owners,"  that  g  6  of  the  Act  (now  §  4287  of 
the  Revised  Statutes,)  showed  that  it  was  the 
purpose  of  the  pfeocding  sections  to  release  the 
owner  from  some  liability  tot  the  negHgeoce 
and  fraud  of  the  master  and  other  agents  of 
the  owner,  for  which  those  persons  were 
themselves  UaUe  and  were  to  remain  so;  and 
that,  in  r^ereooe  to  fires  occurring  oo  the  ves- 
sels to  which  the  statute  applied,  the  owner  was 
"not  liable  for  the  misconduct  of  the  officers 
and  mariners  of  the  vessel,  in  whidi  he  does  not 
participate  personallv."  The  same  rule  is 
applicable  to  the  words  '^privity  ot  knowledge" 
in  §  4288. 

When  the  owner  la  a  corporation,  the  privity 
or  knowledge  must  be  that  of  the  managing 
officers  of  the  corporation.  In  iKB  Mfg,  Co, 
V.  Protidence  db  N.  Y.  8.  8.  Co.,  118  Mass.  406. 
499.  600.  it  was  said  that  the  object  of  the 
statute  was  to  exempt  the  owners  of  ships  from 
the  onerous  liability  to  which  they  were  held 
by  the  common  law,  as  common  carriers  or 
otherwise,  for  the  acts  or  neglect  of  their  aerv 
ants  or  agents,  or  of  third  persons,  without 
their  own  knowledge  or  concurrence;  not  to 
diminish  their  responsibility  for  their  own  will- 
ful or  negligent  acts;  and  it  was  added:  "If  a 
loss  by  fire  Is  caused  either  by  the  design  or  bj 
the  neglect  of  the  owners  of  a  ship,  the  ml 
section  of  the  statute  does  not  limit  or  take 
away  their  common  law  liability.  If  the  own 
ers  are  a  corporation,  the  president  and  direc- 
tors are  not  merely  the  agents  or  servants,  bat 
the  representatives  of  the  corporation,  and  the 
acts,  intentions,  and  neglects  of  such  officers 
are  those  of  the  corporation  itself." 

The  corporation,  in  the  present  caae,  wa» 
protected  by  the  statute  from  loss  or  damage 
arising  from  the  fault  or  negligence  of  the  mate 
or  any  of  the  crew  or  other  employes  who 
were  on  board  of  the  Enterprise;  and  aferiUn 
it  was  protected  from  loss  or  damase  arlsiag 
from  the  fault  or  negligence  of  Rearoon.  The 
only  negligence  allegra  in  the  case  is  that  of 
Reardon,  in  attempung  to  tow  the  Saterprise. 
in  the  condition  in  which  she  was,  to  Detroit 
But  be  was  not  an  officer  of  the  oorporatkm.  or 
employed  directly  by  it.  but  was  employed  by 
Dimo&,  or  Crosby  &  Dimock.  the  agents  at 
Buffalo.  He  was  at  most  a  mere  employi  of 
the  corporation.  He  was  not  its  general  agent, 
nor.  so  far  as  appears,  had  it  any  knowwdcr 
of  his  appointment.  If  he  was  an  agent  at  all, 
bis  powers  were  no  greater  than  those  of  tke 
master  of  a  vessel,  for  whose  negiigeoce  the 
owner  is  not  liable,  even  though  the  privity  or 
knowledge  of  the  master  exists.  The  knowl 
edge  of  Reardon  was  not  the  private  knowledge 
of  the  corporation. 

It  is  unneoessarv  to  consider  any  of  the  ocksr 
questions  discussed  at  the  hu;  amd  lh»j^eii' 
wuni  i$  ^n/hmed, 
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ilflo  Warren  Omnhi  y.  Marey,  97  U.  S.  96, 
105  [24:  977.  mi\, Union  Tmtt  Oo.  y.  S(mth$m 
Nav.  d  Imp.  Oo,  130  U.  8.  560.  570  [82:  1048, 
10441;  Murray  v.  BcUlou,  1  Johns.  Oh.  666. 
576,  1  L.  ed.  247.  252. 

For  the  reasons  stilted,  we  are  of  opinion 
that  the  title  to  the  land  was  in  Schuler  in  yir- 
tue  of  bis  purchase  at  the  sale  In  the  suit  tirought 
by  bim,  and  of  tbe  marshal's  deed  to  him. 

Judgment  affirmed. 


ANDREW  W.  SMYTH,  Appi., 

V, 

THE  NEW  ORLEANS  CANAL  AND 
BANEINO  COMPANY  bt  au 

<8ee  8. 0.  Beporter^s  ed.  066-074) 

Buit  in  equity  cannot  be  maintained  where  there 
in  remedy  at  Utw — action  to  reeoeer  land  and 
for  rente  and  proflte^fraud  doee  not  convert 
action  at  law  into  euit  in  equity. 

1.  Suits  in  eqoltj  cannot  be  sustained  In  either  of 
tbe  courts  of  tbe  United  States  In  any  case  wbere 
a  plain,  adequate  and  complete  remedy  may  t>e 
bad  at  law. 

SL  Illegal  and  fraudulent  use  of  ancient  grants 
and  Illegal  proceedings  of  tbe  land  department 
and  all  facts  as  to  title  can  be  shown  In  an  action 
at  law,  MS  well  as  In  a  suit  In  equity  for  tbe  reooY- 
ery  of  tbe  poesomlon  of  tbe  premises  by  tbe  own- 
er and  of  tbe  rents  and  profits. 

t.  Tbe  altogatlon  of  fraudulent  proceedings  r^ 
Bpecting  the  acquisition  of  tbe  title  to  h&nd  does 
not  convert  an  action  at  law  Into  a  suit  In  equity. 

INo.  75.] 

Bubmitted  Nov.  S,  1891.     Decided  Nov.  MS,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  sustaining  a  demurrer  to  tbe 
bill  and  dismi<»ing  the  suit  on  the  ground  that 
complainant  bad  remedy  at  law.    Affirmed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Mr.  J.  Ward  €hirley,  Jr«»  for  appellant: 

It  is  not  enough  that  there  is  a  remedy  at 
law;  it  must  be  plain  and  adequate. 

Boyce  y.  Qrundy,  28  U.  S.  8  Pet  215  (7: 
657). 

The  multiplicity  of  suits  which  would  be 
Decessary  at  law  u  sufficient  to  maintain  the 
equity  Jurisdiction. 

Oretoe  y.  Burdiam,  66  U.  8. 1  Black,  858  (17: 
91);  Derbet  y.  Romero,  28  La.  Ann.  644. 

It  is  no  objection  to  equity  Jurisdiction  in  the 
courts  of  the  United  States  that  there  la  a  rem- 
edy under  the  local  law. 

Barber  ▼.  Batiier,  62  U.  a  21  How.  592  (16: 
822). 


Meetre,  Henry  C.  MiUer.  J«  L.  Brad- 
ford  and  O.  A*  Breaux,  for  appellees: 

The  case  is  not  one  of  equity  cognizance. 

Moore  y.  Bobbine,  96  U.  S.  580  (H:  848):  St, 
Louie  Smelt,  d  Bitf,  Oo.  y.  Kemp,  104  U.  8. 
686  (26:  875);  (iairOfy  w.  Oonlan,  104  U.  S.  425 
(26:  802);  mpp  y.  Babin,  60  U.  S.  19  How.  271 
(15: 688);  Lewie  y.  Oocke,  90  U.  S.  28  WaU.  470 
(28:  71). 

Such  a  tiUe  cannot  be  enforced  in  equity. 

Wright .  V.  Boteberry,  121  U.  8.  488,  500. 602 
80: 1089,  1041, 1042);  Tubbe  y.  WiihoU,  188  U. 

185  (84:  887). 


f 


Mr.  Juetice  Field  deliyered  tne  opinion  ot 
the  court: 

The  controyersy  inyolyed  in  this  suit  arises 
from  conflicting  claims  of  the  parties  to  lands 
in  the  suburbs  of  New  Orleans,  alleged  to 
be  of  ffreat  yalue.  It  seems,  from  the  opin- 
ions of  the  Secretaries  of  the  Interior  pre- 
sented on  the  hearing,  that  no  regular  auryey 
by  the  land  department  of  the  goyemment 
was  extended  over  the  city  and  its  suburbs 
prior  to  1871.  The  surveys  previously  made 
were  only  such  as  were  required  to  ascertain 
tbe  boundaries  of  old  grants  from  the  Span- 
ish or  French  government.  But  in  1871  and 
1872,  under  the  direction  of  the  land  depart- 
ment, surveys  were  extended  over  the  city 
and  adjoining  country  to  Lake  Ponchartrain, 
and  township  maps  of  the  same  were  pre- 
pared and  approved.  One  of  the  townshipa 
described  as  township  twelve  south,  ranse 
eleven  east,  disclosea  various  lands  which, 
being  low  and  wet,  fell  under  the  designation 
of  swamp  or  overflowed  lands  covered  by  the 
swamp- land  grant  to  the  State  of  1849,  and 
they  were  listed  to  the  State.  Within  the 
tcvnship  there  were  extensive  improvements, 
consisting  of  railroads,  gardens,  race-coursea, 
cemeteries,  and  buildings  of  various  kinds, 
such  as  are  usually  found  in  the  neighbor- 
hood of  a  large  city. 

When  it  b^me  known  that  the  lands  of 
the  township  were  held  by  the  land  depart- 
ment to  belong  to  the  State,  and,  therefore, 
were  open  to  sale,  many  parcels  were  entered 
by  different  parties,  the  complainant  in  thia 
case  being  one  of  them. 

It  subsequently  appeared  that  certain  an- 
cient grants  covering  the  premises,  alleged 
to  have  been  made  by  the  former  governments 
of  Spain  and  France,  were  brought  forward 
by  one  of  the  defendants  In  this  case,  the 
liew  Orleans  Canal  and  Banking  Company, 
which  claimed  under  them,  for  itself  and  its 
vendees,  title  to  the  lands.  Proceedings 
were  then  taken  to  obtain  a  reconsideration 
of  the  action  of  the  land  department,  a  re- 
survey  of  the  city  and  suburbs,  and  an  an- 
nulment of  the  listing  of  the  lands  in  town- 


Nora.— in  «ohat  eases  egiitty%pa2reltoiw/rom  mfe- 
folM  or.  iffriortinee  0/ fiurt^riol /act,  see  nuts  to  ITFer- 
ran  v.  Taylor,  S:  481 

.Am  to  whether  equity  w(U  rOieoe  agaiinit  m  mietaike 
mf  law,  see  moCm  to  Hunt  y.  Rousmanler,  7: 27,  and 
Sa'^e  y.  Same,  6: 6881. 

.^  to  eaaeeOattofi  c/ a  deed  or  a  eontmet*  In  sQiilty, 
or  /rond,  oonueStmeni^  or  mlfrepretenlotlon,  see 
e%ote  to  Neblett  v.  Maof arland,  £8: 47L 

^^j  to  deed  onoUUd  In  equUy^  by  fraud.  Iniontty, 
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driATilcennen,  duress,  undue  in^uenee^fraud  on  mar^ 
riaoe^fromward  to  quairdian.  from  heir  to  eaoeeutor^ 
eeetttl  q^»  truet  to  Uruetee,  lmbeollltv»  see  mote  to 
Harding  v.  Handy,  6: 49. 

JUtoSuriedUtUmcf  equity  to  reat/rain  treepaaete 
andioronos,  see  noU  to  Northern  Indiana  B.  Oo.  y. 
Michigan  Oent  B.  Co.  14: 074. 

WhenequUiywOl  reetrailn  the  eoOecMon  e/  purchase 
money  for  faOure  of  tltls,  etSt  see  Nots.to  Patton  v. 
Taylor.QI:  687* 
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Id  Schuler*!!  salt,  the  court  bdow  rendered 
Judgment,  January  12th,  1886,  against  Baker 
and  others  for  the  debt  sued  on,  "with  fore- 
closure of  the  attachment  lien."  The  judg- 
ment recites  that  '*the  attachment  Hen,  as  it  ex- 
isted December  5th,  1884,  is  foreclosed;"  the 
writ  issued  to  the  state  court  not  being  men- 
tioned in  it.  Upon  the  above  judi^ment  an 
order  of  sale  was  issued.  The  sale  took  place 
June  1st,  1886,  Schuler  t>ecomiDg  the  pur- 
chaser, and  receiving  a  deed  from  the  marsoal, 
which  was  recorded  June  4th,  1886 

Subsequently,  June  16th,  1886,  Thompson 
obtained. a  decree  in  his  suit,  under  which  the 
land  was  sold  on  the  8d  of  August,  1886.  He 
became  the  purchaser  at  the  sale,  receiving 
from  tbo  marshal  a  deed,  which  was  recorded 
in  September.  1886. 

When  Thompson  made  the  loan  to,  and  took 
the  mortgage  from  Israel,  he  had  no  koowledve 
of  the  fact  that  the  latter  paid  nothing  for  the 
conveyances  from  Baker  and  Led  better,  nor  of 
the  fraudulent  intent  with  which  Baker  con- 
veyed to  Led  better,  nor  actual  notice  of  any 
defect  or  infirmity  in  Uie  title. 

The  writs  of  attachment  in  the  action  of 
8ehu*er  ▼.  Baker,  etc,,  the  court  found,  "were 
properly  sued  out,  issued,  and  levied,  and  by 
proper  otticers,  and  the  lien  on  the  land  in  con- 
troversy, under  the  writ  of  December  5th, 
18b4,  was  dulv  and  regularly  foreclosed."  It 
was  also  found  that  "the  foreclosure  proceed- 
ings under  the  mortgage  from  Israel  to  Thomp- 
son were  regular." 

Neither  Thompson,  Ledbetter,  nor  Israel 
were  parties  to  Schuler's  suit,  nor  was  Schuler 
a  party  to  Thompson's  suit. 

Such  is  the  case  made  by  the  finding  of 
facts. 

The  statute  of  Texas,  relating  to  frauds  and 
fraudulent  conveyances,  declares  that  "every 
gift,  conveyance,  assignment,  or  transfer  of,  or 
charge  upon  anv  estate,  real  or  personal,  every 
suit  comn^encea,  or  decree,  Judgment,  or  exe- 
cution suffered  or  obtained,  and  everv  bond  or 
other  writing  eiven  with  intent  to  delay,  hin- 
der, or  defraud  creditors,  purchasers  or  other 
persons  of  or  from  what  they  are  or  may  be 
lawfully  entitled  to,  shall,  as  to  such  creditors, 
purchasers,  or  other  persons,  their  representa- 
tives or  assigns,  be  void.  This  article  shall  not 
affect  the  tiue  of  a  purchaser  for  valuable  ood- 
sideration,  unlets  it  appear  that  he  had  notice 
of  the  fraudulent  intent  of  his  immediate  gran- 
tor, or  of  the  fraud  rendering  void  the  title  of 
•uch  grantor;"  also,  that  "every  gift,  convey- 
ance, assignment,  transfer  or  charge  made  by 
a  debtor,  which  is  not  upon  a  consideration 
deemed  valuable  in  law,  shall  be  void  as  to 
prior  creditors  uolesi  it  appears  that  such  deb- 
tor was  then  possessed  or  property  within  this 
State  suffldent  to  pay  U»  existing  debts;  but 
such  gift,  conveyance,  aasignment,  transfer  or 
charge  shall  not  on  that  account  merely  be  void 
as  to  subsequent  creditors,  and  though  it  be 
decreed  to  be  void  as  to  a  prior  creditor,  be- 
cause voluntary,  it  shall  not  for  that  cause  be 
decreed  to  be  void  as  to  subsequent  creditors 
or  purchasers."  Sayles*  Texas  Civil  Statutes, 
vol.  1,  p.  809,  Articles  2466,  2466;  Tex.  Rev. 
Stat  1879,  p.  868. 

The  transaction  by  which  Baker  attempted 
to  put  the  title  to  the  land  in  bis  nephew  was 
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a  mere  sham.  The  deed  was  never  delivered 
to  the  pretended  grantee;  and  having  been 
made  with  the  intent  to  defraud  the  creditors 
of  the  grantor,  particularly  Schuler,  was  void, 
under  the  statute,  as  to  such  creditors^  It  did 
not,  therefore,  as  between  Schuler,  Baker, 
and  Ledbetter,  stand  in  the  way  of  Schuler 
causing,  as  he  did,  an  attachment  to  be  levied 
upon  tine  land  as  the  propertv  of  his  fraudulent 
debtor.  Equally  ineffectual,  as  against  Schu- 
ler, was  the  convevance  by  Ledbetter,  and  the 
quit-claim  deed  of  Baker,  to  IsraeL  No  con- 
sideration of  any  kind  passed  from  Israel  to 
either  of  the  fraudulent  grantors,  and  those 
deeds  were  void  as  to  prior  creditors. 

So  that,  on  the  Ist  day'of  Au^st,  1885,  when  l^W 
Thompson  took  a  mortgage  from  Israel,  the 
land  was  under  a  lien  created  by  Schuler's  at- 
tachment of  December  5th,  1884,  whieh  was 
levied  upon  it  as  the  property  of  Baker.  The 
deed  from  Baker  to  Ledl>etter,  and  the  convey- 
ance from  Ledbetter  to  Israel,  beioe  void  as  to 
Schuler,  he  had  the  right  to  proceeiTto  a  derree 
in  his  suit  without  noticing  the  apparent  title, 
which  Ledbetter  had,  of  record,  at  the  time  the 
attachment  of  December  5th  was  levied,  or  the 
title  which  the  latter  attempted,  after  tbe  levy 
of  that  attachment  and  in  fraud  of  Baker's 
creditors,  to  convey  to  Israel.  It  results  thai 
tbe  rights  of  Thompson  under  the  .mortgage 
from  Israel,  and  under  the  decree/ sale,  and 
purchase  in  the  suit  brought  by  him.  having 
been  acquired  while  the  land  was  under  a  valid 
levy  by  Schuler's  attachment  of  Deccmlier  5tb, 
1884,  as  the  property  of  Baker,  were  subject  to 
whatever  rights  were  acquired  by  Schuler,  as 
purchaser,  under  the  decree  in  his  suit.  Baker 
being  a  party  to  that  suit,  bis  interest  in  tbe 
land,  levied  upon  by  Schuler's  atuchment« 
could  not  be  conveyed  by  him  so  as  to  defeat 
the  final  decree  in  that  suit.  And  no  greater 
rights  could  be  acquired  by  a  purchaser  from 
Baker  after  the  attach  moot,  than  Baker  him- 
self had.  In  TuttU  v.  Turner.  28  Tex.  759, 
778,  which  involved  the  title  of  one  who  pur- 
chaJsed  land  after  a  levy  thereon  or  an  attach- 
ment, the  court  said:  "If  he  purchased  after 
the  appellees  acquired  a  lien  on  the  lands  by 
levy  of  the  attachment,  hia  rights  are  subordi- 
nate to  theirs.  The  attachment  lien  beinf  a 
prior  incumbrance,  he  takes  subiect  to  its  pnor 
satisfaction.  Being  a  pendsnieiiU  purchaser, 
he  is  affected  with  notice  of  the  rights  of  tbe 
appellees,"  etc  So,  in  Hancock  v.  HenOertoti. 
45  Tex.  479,  484,  where  the  contest  was  be- 
tween the  holder  of  an  attachment  lien  upon 
land,  and  a  person  who  purchased  from  Uie 
grantees  of  the  defendant  in  tbe  attachment, 
who,  it  was  alleged,  had  conveyed  the  land  to 
such  grantees  with  the  fraudulent  lateni  to 
hinder  hia  creditors,  such  purchaser  hansg  no 
actual  notice  of  the  issuing  of  the  attachment 
or  of  the  levy,  the  court  said:  "That  a  valid 
levy  created  a  lien  on  the  land  attackied,  &ad, 
when  properly  returned  on  the  writ  into  tbe 
court  m>m  which  it  issued,  is  notice  to  third 
parties,  are  propositionf  whfeh  it  is  not  deemed 
necessary  to  oiscuss.  It  follows  that  Mn. 
Louis  Hancock  [the  purchaser  after  the  levy  of 
the  attachment]  having  bought  tbe  land  under 
these  circumstances,  took  it  subject  to  the 
plaintiff's  [attachment]  lien."  To  the  aam« 
effect  is  Paxton  v.  Jf4f«r,  67  Tex.  96,  98.    See 
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•lao  Warren  Caun^  ▼.  J/orey.  97  U.  &  96, 
106  [Ui  977,  960]  ;^num  Tnttt  Cd.  ▼.  S^tkmm 
Aav.  d  JmfK  Cd.  160  U.  a  566.  670  [88:  1048, 
10441;  Murray  v.  BaOau,  1  Johns.  Oh.  666, 
676.  1  L.  6d.  847.  868. 

For  the  r^tfoiit  statod,  we  are  of  opinion 
that  the  title  to  the  knd  was  in  Sdioler  in  rir- 
toe  of  his  purchase  at  the  sale  in  the  suit  bioogbt 
by  bim,  and  of  the  marshal's  deed  to  him. 

Judgmmi  <nflrmsd. 


of 
where 
he 


ANDREW  W.  SMYTH,  Appi.. 

e. 

THE  NEW  ORLEANS  OAKAL  AND 
BANEINO  OOMPANT  vr  au 

(Bee  &  a  Beporter*B  ed.  S6S-er4J 

Budi  in  eguitp  cannai  be  maintained  wJkere  tkere 
is  remedy  at  lnw-^etion  U>  recover  land  and 
Jer  rente  and  profite^fraud  dcee  nei  eonieeri 
action  at  taw  into  euit  in  equity, 

1.   SnltslDeqoltjoaiuiothesuilalDed  tn 
th«  courts  of  the  United  States  In  anj 
a  plalD.  adequate  and  oomplete  remedj 
had  at  law. 

H  llletal  and  traoduleni  use  of  aootoot  giants 
and  Ulegml  prooeodlngs  of  the  land  depaitment 
and  all  faots  as  to  title  can  be  shown  tn  an  aotloo 
at  law,  MS  well  ss  to  a  soltlnequlVf  forthe  reooT- 
ery  of  the  posnssfcNi  of  the  premises  b7  the  own- 
er and  of  the  rents  and  profits. 

S.  The  allegation  of  fraudulent  proceedings  v^ 
speotlngtheaoquWtlonof  the  title  to  hmd  does 
not  ooovtrt  an  action  at  law  Intoasult  In  equltj. 

INo.  75.] 

BubaUtted  Ifoe.  i.  I89L     DeeidodNoe.M9.lS9L 

APPEAL  from  a  decree  of  the  Oircuit  Ooort 
of  the  United  Statea  for  the  Eastern  Dis- 
trkt  of  Louisiana,  sustaining  a  demurrer  to  the 
Mil  and  dismiMtng  the  suit  on  the  ground  that 
complaioant  had  remedy  at  law.    Affirmed. 

The  facu  are  stated  In  the  opinion. 

ifir.  4*  Ward  CharUj*  ^r.*  for  appellant: 

It  is  not  enough  that  there  Is  a  remedy  at 
law;  it  must  be  plain  and  adequate. 

ikyee  t.  Qrundy.  88  U.  a  8  Pet  816  (7: 
•67). 

The  muUipUdtT  of  suits  which  would  bo 
oeoesnary  at  law  is  sufficient  to  maintain  the 
•quity  Jurisdiction. 

Orem  ▼.  BunsAam,  66  U.  a  1  BUck, 85807: 
tl):  Derhee  t.  Romero.  28  La.  Ann.  644. 

It  is  no  objection  to  equity  JurisdictSon  In  the 
courts  of  the  United  Steles  that  there  Is  a  rem- 
ady  under  the  local  law. 

Barber  ▼.  Barber.  68  U.  a  81  How.  608  06: 
88^ 


Meeere,  Henry  C.  Miller.  J.  L.  Brad- 
ford and  G.  A.  Breaw*  for  appellees: 

The  case  is  not  one  of  equity  co«nisanoe. 

Moore  ▼.  Bobbine,  06  U.  a  680  ((4:  848h  St, 
Louie  Bmett.  d  Btf,  Co.  t.  Remp.  104  U.  8. 
686  (86: 876):  quinby  ▼.  Oonlan,  104  U.  a  425 
(86:  808);  Opp  ▼.  Bobin.  60  U.  8.  10  How.  871 
(15:  688);  Lewie  ▼.  CMce.  80  U.  a  88  Wall  470 
(28:  71). 

8uch  a  title  cannot  be  enforced  In  equity. 

Wright  V.  Boeeberry.  121  U.  8.  488,  500. 602 
(80:  im,  1041, 1048);  Tubbe  ▼.  Wilhoit.  188  U. 
a  186  (84: 887). 

Mr,  Juetiee  Field  dallTered  toe  opinion  of 
the  court: 

The  oontroTersy  involTed  in  this  suit  arises 
from  conflicting  claims  of  the  partlea  to  lands 
in  the  suburbs  of  New  Orleans,  alleged  to 
be  of  mat  Talue.  It  seems,  from  the  opin- 
ions of  the  Secretariea  of  the  Interior  pre 
sented  on  the  hearing,  that  no  regular  surrey 
by  the  land  department  of  the  gOTemment 
waa  extended  over  the  city  audits  suburbs 
prior  to  1871.  The  surveys  previously  made 
were  only  auch  aa  were  required  to  ascertain 
the  boundaries  of  old  grants  from  the  Span- 
ish or  French  gOTemment  But  in  1871  and 
1878,  under  the  direction  of  the  land  depart- 
ment, surreys  were  extended  over  the  city 
and  adjoining  country  to  Lake  Ponchartrain, 
and  township  maps  of  the  same  were  pre- 
pared and  approved.  One  of  the  townships 
described  aa  township  twelre  south,  ranffe 
eleven  east,  disclosea  Tarious  lands  which, 
being  low  and  wet,  fell  under  the  deaignation 
of  swamp  or  orerflowed  lands  covered  by  the 
swamp- land  grant  to  the  State  of  1849,  and 
they  were  listed  to  the  State.  Within  the 
tcvnship  there  were  extensire  improTements, 
consisting  of  railroada,  gardens,  raoe-coursea» 
cemeteriea,  and  buildinga  of  various  kinda, 
such  aa  are  usually  foimd  in  the  neighbor- 
hood of  a  large  city. 

When  It  became  known  that  the  lands  of 
the  township  were  held  by  the  land  depart- 
ment to  belong  to  the  State,  and,  therefore, 
were  open  to  sale,  many  parcels  were  entered 
by  different  partiea,  the  complainant  In  this 
esse  being  one  of  them. 

It  subsequently  appeared  that  certain  an- 
cient grants  covering  the  premises,  alleged 
to  have  been  made  by  the  former  govemmenta 
of  Spain  and  France,  were  brought  forward 
br  one  of  the  defendants  In  this  case,  the 
New  Orleans  Canal  and  Banking  CompanT, 
which  claimed  under  them,  for  itself  and  Its 
Tendeea,  title  to  the  lands.  Proceedings 
were  then  taken  to  obtain  a  reooiMideratlon 
of  the  action  of  the  land  department,  a  re- 
survey  of  Um  city  and  suburbs,  and  an  an- 
nulment of  the  Hating  of  the  lands  in  town- 


[6571 


llon.^iiiwteteas0sgiittirfpairiftoot/roai  «i4s- 
Saks  or  <0MOf«ii«t  cf  aiatsHal /see  see  iMiU  10  JTlSr- 
tan  V.  Tsjrior,  Sx  tM, 

ef  la«,  ess  notoe  to  Hunt  ▼•  Boosmanler,  T:  9,  and 
■a*.oe  V.  BasM.  •:  SSl 
AMtoeaneeOatilon^  adeedoraeonirate^eneqeetu% 

note  to  NehletS  ▼.  Maof ariand«  ■:  tfL 
^j  to  eeed  oootdeA  fa  eQutHy.  by /rand* 
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the  suit  WB8  at  tetne,  and  deslriDg  to  remoTO 
the  cause  bj  writ  of  tsrror  to  the  Supmne 
Court  of  the  United  State  for  its  decision  upon 
the  questioD  of  Jtuisdiction  iavolved,  requested 
the  court  below  to  certify  the  question  of  Jur- 
isdiction involved  to  that  court  for  reTiew,  of- 
fering to  file  a  petition  for  a  writ  of  error,  with 
good  and  approved  security,  and  asked  that 
the  court  proceed  no  further  with  the  cause 
until  the  lurisdiction  should  be  decided  by  tlie 
Supreme  Oourt  of  the  United  States.  The  court 
[664J  denied  said  request,  snd  held  that  it  was  its 
duty  to  proceed  with  the  trial  of  the  case,  not- 
withstanding the  question  of  Jurisdiction,  and 
that  the  defendnnt  could  only  appeal  upon  that 
question  (of  Jurisdiction)  to  the  Supreme  Court 
of  the  United  States  from  the  flnal  Judgment 
of  the  court  below;  and  required  the  defend- 
ant to  proceed  with  the  trial  of  the  cause  upon 
the  merits;  to  aU  of  which  the  defendant  ex 
cepted,  tendering  his  bill  of  exceptions,  and 
asking  that  ttie  same  be  allowed  and  certified, 
which  was  done  by  the  Judge  of  said  court. 
He  then  sued  out  a  writ  of  error  from  this 
court. 

The  writ  of  error  is  taken  under  the  Act  of 
March  8, 1801,  (26 Stat  at  L.  826,)  which,  as  we 
have  decided  in  Re  Ottasen,  140  U.  S.  200 
[85:  409],  went  immediately  into  effect  on  its 
enactment.  The  18th  section  of  that  Act 
placed  the  United  States  oourt  in  the  Indian 
Territory  on  the  same  footine  with  regard  to 
writs  of  error  and  appeals  to  tnis  c^urt  sa  that 
occupied  by  the  circuit  and  district  courts  of 
the  United 'States. 

Section  5  of  the  same  Act  proyideiit 

''That  appeals  or  writs  of  error  may  be  taken 
from  the  district  courts  or  from  the  existing 
circuit  courts  direct  to  the  Supreme  Court  in 
.  the  foUowing  cases:  In  any  earn  in  which  the 
Jurisdiction  of  the  court  ii  in  i$$ue;  in  such 
auei  the  gueeHon  €f  Juriedieiian  alone  shall  be 
certified  to  the  Supreme  Court  from  the  court 
below  for  decision." 

Does  this  proyision  authorise  an  appeal  or 
writ  of  error  to  be  taken  to  this  court  for  review 
of  a  question  involying  the  Jurisdiction  of  the 
cou/t  below,  whenever  it  arises  in  the  progress 
of  a  case  pending  therein;  and  do^  the  taking 
of  such  appeal  or  writ  of  error  operate  to  stay 
the  further  proceedings  in  the  cause  until  the 
determination  by  this  court  of  the  Jurisdictional 
ouestion?  Or,  in  other  words,  has  this  court 
farisdiction  to  review  the  quei^n  before  any 
final  Judgment  in  the  cause? 

The  pUdntiff  in  error  contends  that  we  have 
the  Jurisdiction  to  review  such  question,  be- 
cause (1)  there  is  in  the  section  above  quoted 
no  express  requirement  of  finality  of  Judgment; 
and  (2)  because  there  Is  a  positive  xequi^ment 
that  the  question  of  Jurisdiction  shall  alone  be 
certified  to  the  Supreme  Court  from  the  court 
below  for  decision. 

It  is  further  argued  that  the  omission  of  the 
£605]  moTd  final  in  this  particular  provision,  and  the 
repeated  use  of  that  word  in  other  sections  of 
the  Act,  in  reference  to  a  different  clssa  of 
cases,  show  the  intent  of  the  Act  to  be  that  the 
review  of  the  question  of  Jurisdiction  should 
not  await  the  mial  determination  of  the  case  in 
the  oourt  below. 

We  think  that  upon  sound  principles  of  con- 
■traction  such  It  not  the  meaning  of  the  Act 
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of  Congress  under  consideration.  It  to  mani- 
fest that  the  words  in  section  H,  '^appeals  or 
write  of  error,"  must  bo  understood  within  the 
meaninff  of  those  terms  as  used  in  all  prior 
Acte  of  Congress  relatine  to  the  appelate 
powers  of  this  court,  and  m  the  Ions  standing 
rules  of  practice  and  procedure  in  ttie  fedierS 
courts.  Taken  In  that  sense,  tfaoee  terms  mean 
the  proceedings  by  which  a  cause,  in  which 
there  has  been  a  final  Judgment,  is  removed 
from  a  court  below  to  an  appellate  court  for 
review,  reversal  or  affirmance.  It  is  true  that 
the  Judiciary  Act  of  1789  limited  the  appellate 
Jurisdiction  of  this  court  to  final  Judgments  and 
decrees,  in  the  cases  specified.  This,  however, 
in  respect  to  write  of  error  was  only  declaratocr 
of  a  well  settled  and  ancient  rule  of  English 
practice.  At  common  law  no  writ  of  error 
could  be  brought  except  on  a  final  Judgment. 
Bac.  Abr.  Efrror,  A.  2.  -If  the  writ  <9  error 
be  returnable  before  Judgment  is  given,  it  may 
be  quashed  on  motion."  2  Tidd,  Pra<^oe» 
1162.  In  respect  to  appeals  there  is  a  differ- 
ence in  the  practice  or  the  English  chancery 
courte,  in  which  appeals  may  be  taken  from 
an  interlocutory  oraer  of  the  Chancellor  to  the 
House  of  Lords,  and  the  practice  of  the  United 
States  chancery  courts,  where  the  right  of  ap- 
peal is  by  statute  restricted  to  final  Screes,  so 
that  a  case  cannot  be  brought  to  this  oourt  In 
fragmente. 
from  the  very  foundation  of  our  judicial 

Srstem  the  object  and  policy  of  the  acts  of 
ongress  In  relation  to  appeala  and  writs  of 
error,  (with  the  single  exception  of  a  provision 
in  the  Act  of  1875  in  relation  to  cases  of  re- 
moval, which  was  repealed  by  the  Act  of  1887,) 
have  been  to  save  the  expense  and  delays  of 
repeated  appeals  in  the  same  suit,  and  to  have 
the  whole  case  and  every  matter  in  oontroversy 
in  it  decided  in  a  single  appeid.  ^brgap  v. 
Conrad,  47  U.  S.  6  How.  201, 904  [19:  4<>C  405]. 
The  construction  oontended  lor  would  render 
the  Act  under  consideration  inconsistait  with 
this  long  established  object  and  poU^.  More 
than  this,  it  would  defeat  the  veiy  object  for 
which  the  Act  was  passed. 

It  is  a  matter  of  public  history,  and  Is  mani- 
fest on  the  face  of  that  Act,  that  Ite  primaxy 
object  was  to  f acUitate  the  prompt  di^Msltion 
of  cases  in  the  Supreme  Court,  and  to  reUeve 
it  of  the  enormous  overburden  of  suits  snd 
cases  resulting  from  the  rapid  growth  of  the 
country  and  the  steady  increase  of  Hs  litiga- 
tions. That  Act,  in  substance,  creates  a  new 
and  distinct  Circuit  Court  of  Appeals,  In  each 
circuit,  to  be  composed  of  three  Judges,  oame- 
ly,  the  drcuit  Justice  when  present,  smd  two 
drcuit  Judges,  and  also,  In  the  absence  of  soy 
one  of  those  three,  a  district  Jodg/b  seleoted  by 
assignment  for  the  purpose  of  completing  the 
court. 

It  then  provides  for  the  distritmthm  of  the 
entire  apifellate  JurisdictioB  of  our  natloosl 
Judidal  system,  between  the  Supremft  Oooit  of 
the  United  States  and  the  Circiut  Comi  of  Ai>- 
peals,  therein  established,  by  designating  the 
classes  of  cases  in  respect  of  which  esidiof 
those  two  courts  shall  respective  have  fiesl 
lurisdiction.  But  ss  to  the  aM)de  and  msnner 
In  which  these  revisory  powers  may  be  Invoked, 
there  is,  we  think,  no  provision  In  the  Act 
which  can  be  construed  into  so  radical  a  change 

141  IT.  8. 


[•ml 


ICoLuB  T,  Ran, 


•61-608 
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iu  B.  ROFF  vr  ax*. 
0M  &  a  Reporter*!  6d.  6SI-i6&) 

A0I  ^Morek  S,  1891.  appmil  9r  writ  of  mror 
0m  qumtiom  ^JurUHcUon,  titken  cn^  afUr 
fmA  judgment  oppml  i0  eireuii  court  tfap- 
ptah    ttpp0aii  or  wrii$  tf  onor^  what  qt€. 

l.8totlon]toftheAotof  Mwob  a.  USU  pImm  tb« 
United  Stetat  oouri  In  the  Indlao  Territory  00  tb« 
aeme  f  ootlnc  wtlh  retard  to  irrtti  of  error  And 
•ppeftii  to  thli  oonrt  ••  tlint  oooapled  hj  tlie  olr- 
onit  nod  dletrtetoonrti  of  tlie  United  Statei. 

H  Under  the  Aot  of  Mnroh  8k  1801«  en  appeal  or  wrH 
of  error  cannot  be  taken  to  thli  coari  for  rerlew 
of  a  gucetlon  InrolTtnt  the  Jurtodtotkm  of  the 
court  below«  ezoept  after  final  lodtment  In  the 


H  The  party  agalnet  whom  a  final  Judfment  leren* 
deied  moit  eleot  whether  he  wlU  take  bli  writ  of 
error  or  appeal  to  theBupreme  Oourt  upon  the 
qoeetion  of  jorMlotlon  alone,  onder  eection  6 
of  the  Act  of  Maroh  t,  IWt  or  to  the  Ctrcult  Court 
of  Appeali  npoo  the  whole  oaae;  If  the  latter, 
then  the  Olfoolt  Oourt  of  Appeals  may.  If  It  d^em 
proper*  eerttfy  the  goeatlon  of  Jurladlctton  lothle 


4.  Appeali  or  write  of  error  are  thoee  proeeedlnffs 
hy  whksh  a  oaoee,  after  final  Judgment,  li  re- 
oeored  to  an  appellate  court  tot  rerlew,  rererMd 

^  (No.  1158.) 

aubmimi  Oct,  IS.  189 L    Deeided  Dee.  7. 1891. 

F  ERROR  to  the  United  States  Ooart  for 
the  Indian  Territory,  lo  rerlew  an  order  of 
that  conn  oremillog  a  demurrer  to  the  Jorlt- 
dktloo  of  that  oourt    Zhemieeed. 
Not  reported  below. 
The  facts  are  stated  in  the  oploloo. 
iff.  HalWit  PhOUpc  and  W.  O.  Dawls 
for  plalDiiff  in  error. 
ifr.  W.  A.  L«db«tWr  tor  defendaat  ta 


Mr.  JutHee  Jmmmir  deHrered  the  opinion  of 
the  court: 

This  was  •  soil  brought  Id  the  United  States 
Oourt  for  the  Indian  l>rritory,  Third  Judidal 
DIrisloD,  bj  A.  B.  Roff  and  W.  R  Watkins 
against  Richard  McLish,  for  the  reoorery  of 
about  640  acres  of  land  situated  in  the  Chicka- 
saw nation,  and  betooging  to  said  ^be.  In 
their  amended  oomplaiDt  they  allege  thst  the 
defendant,  Richard  McLiiib,  is  a  membv  of 
the  tribe  of  Chickasaw  Indians  by  blood;  that 
both  plaintiffs.  Roff  and  Watldns,  were  horn 
in  the  United  States,  and  are  now,  and  always 
bfiTt  heen,  dtlsens  of  the  Umted  Statea,  neither 


of  them  eyer  hfifing  fODoaiioed  Ibelf  alkgianco 
to  the  goTemmant  of  the  United  States,  nor 
taken  me  oath  of  aD^glfiDoa  to  the  goremmenl 
known  as  the  Ohl^asaw  goyemment.  Tlia 
complaint  further  alleged  that  hoth  plsintiffs, 
Roff  and  Watklns,  are  memhers  ana  dtlsens 
of  the  OhlclMsaw  tribe  of  Indians  by  intermar- 
riage, and  not  by  natirity  or  adoption;  that, 
00  the  16th  day  of  Norember,  1869,  the  plain- 
tiff  Watklns,  by  intermarriage  with  Elizabeth 
Tyson,  a  member  of  said  tnbe  hy  blood,  be- 
came himself  a  member  of  said  trilM,  and  tbat 
the  plaintiff  Roth  also  became  a  member  of  the 
same  tribe  by  intermarriage  with  Matilda  Bour- 
land,  the  daughter  of  an  adopted  member  of 
the  tiibe,  durtng  the  year  18v7;  that,  as  such 
citizens  of  the  Chickasaw  nation,  the  plaintiffs 
had  the  right  to  own  and  did  own,  on  or  about 
the  1st  of  September,  1888,  as  tenants  in  ood^ 
mon,  the  tract  of  Isnd  described  in  the  com* 
plaint,  and  were  in  the  actual  possession  there- 
of, but  thst  on  thst  day  the  defendant,  McLish« 
en  toed  upon  the  said  premises  and  unlawfully 
ousted  the  plainUits  therefrom;  and  that  he 
unlawfully  withholds  the  same,  and  has  con 
tiouously  done  so  op  to  the  time  of  brinffing 
this  suit,  to  the  damage  of  the  plaintiffs.  flO,- 
000.  They  pray  for  the  recorery  of  the  said 
premises,  with  the  rents,  damages,  and  costs: 
or.  If  the  oourt  holds  tbat  tbey  are  not  entHlea 
to  the  recovery  of  the  land,  that  they  recover 
the  value  of  the  improvements  put  thereon, 
which  Improvements  are  set  forth  in  some  de- 
tail In  the  oomplaiot,  amounting  in  value.  In 
the  aggrefrate,  to  |2,876.00  by  Roth,  and  to 
$2,200.00  by  Watklns. 

At  the  October  Term,  1800,  the  defendant 
filed  his  demurrer  to  the  JurUdictloo  of  the 
court,  on  these  grounds: 

(1)  It  sppears  from  plsintiffs*  amended  com- 
plaint that  the  parties  plaintiff  and  defendant 
are  citizens  of  the  Chickasaw  nation  or  tribe  of 
Indians,  and  that  the  court  Is  without  iurlMiic- 
tion  over  the  parties  to  this  suit,  ana  of  this 
the  defendant  prays  the  Judgment  of  the  court 
whether  he  ought  to  answer  said  complaint. 

(2)  It  appears  from  the  amended  complaint 
that  plaintiffs  acquired  their  pretended  rights 
as  dtlsens  of  the  Chickasaw  nation,  and  tbat 
they  claim  such  rights,  l)ecause  of  their  ssid 
dtizenship;  snd  that  this  is  a  controversy  be- 
tween citizens  of  the  Chickasaw  tribe  of  In- 
dians, of  which  Uie  courts  of  said  tribe  have  ex- 
clusive lurisdiction,  and  of  this  the  defendsnt 

Srays  s  Judgment  <^  the  court  that  this  suit  be 
ismissed. 

The  demurrer  was  overruled  bv  the  court 
upon  the  ground  tbat  it  had  Jurisdiction  to 
hear  and  determine  the  cause,  to  which  the  de- 
fendant excepted.  The  defendant  thereupon 
iniisted  that  the  Jurisdiction  of  the  oourt  over 


norm.- A» te $miedkMm  fn the  UnUed  StateBSu^ 

OomrU  wkert  federal  tjmetUm  mitet*  or  wher$ 

in  qmeetkm  wUUMimt  Cfsolif  or  CbfuNhi- 

ftOM,  see  note  to  Martin  v.  Hunter,  4:97;  Matthews 

T.  lane.  t«4,  WUUaaM  v.  Korrla,SJn. 

A9teSmHedkekmef  UnUed  ampreme  Oemi  to  Oe- 

Hen;  to  r$9la$  dionm  of  etaie  eourU  m  to  mmetvme 
Hsu  of  elede  laioi,  sse  uotee  to  Hart  v.  Lunphire, 
T4nc  Ooounerolal  Bank  of  Ctncrfnnatt  v.  Buoklnff- 


Am  to  roetem  bw  UmUed  8taUa  Supreme  OomU  of 
Ul  U.  S.  U.  8..  Book  86. 


(srraorlal  dMMons.  mdml  omd  wtatmer  of;  die- 
tlwfltton  between  onappeol  and  a  wrU  of  error^  tee 
note  to  Miners  fiank  of  Dubuque  v.  Iowa,  18JB7. 

Am  to  what  qumtUme  the  Untted  Statee  Supreme 
Oomri  wn  review  on  wrU  of  error;  tHU  of  ereeptione, 
sse  note  to  Parks  v.  Turner,  ISbStt. 

Thaithe Suprmme Oomi  wlUnoireelewthodieere' 
tkmaryaeHonof  the  oomibtkm^  me  note  to  Borrow 
V.  Hill,  Ilia. 

Whatie**MteAdeeree**orSi^lgmemtofetaUorolher 
eewrU  from  wkleh  appeal  to,  sse  note  to  Qlbbona  v. 
Ocden,SJQiL 
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the  salt  WB8  at  issue,  and  desiriDg  to  remoYe 
the  cause  by  writ  of  error  to  the  Supmne 
Court  of  the  United  State  for  its  decisiou  upoD 
the  question  of  jurtsdiction  iaTolved,  requested 
the  court  below  to  certify  the  question  of  Jur- 
isdiction inYolved  to  that  court  for  reyiew,  of- 
fering to  file  a  petition  for  a  writ  of  error,  with 
good  and  approved  security,  and  asked  that 
the  court  i>roceed  no  further  with  the  cause 
until  the  jurisdiction  should  be  decided  by  the 
SupremeCourtofihe  United  States.  Thecourt 
denied  said  request,  and  held  that  it  wss  its 
duty  to  proceed  with  the  trial  of  the  case,  not- 
withstanding the  question  of  Jurisdiction,  and 
that  the  defendant  could  only  appeal  upon  that 
question  (of  Jurisdiction)  to  the  Supreme  Court 
of  the  UDited  States  from  the  final  Judgment 
of  Uie  c*ourt  below;  and  required  the  defend- 
ant to  proceed  with  the  trial  of  the  cause  upon 
the  merits;  to  all  of  which  the  defendant  ex 
cepted,  tendering  his  bill  of  exceptions,  and 
asking  that  the  same  be  allov\(>d  and  certified, 
which  was  done  by  the  Judge  of  said  court. 
He  then  sued  out  a  writ  of  error  from  this 
court 

The  writ  of  error  is  taken  under  the  Act  of 
March  8, 1891,  (26  Stat,  at  L.  826, )  which,  as  we 
have  decided  in  Ke  (Mtuisen,  140  U.  S.  200 
[85:  409],  went  immediately  into  effect  on  its 
enactment.  The  18th  section  of  that  Act 
placed  the  United  States  court  in  the  Indian 
Territory  on  the  same  footing  with  regard  to 
writs  of  error  and  appeals  to  this  c<  'urt  ss  that 
occupied  by  the  circuit  and  district  courts  of 
the  United 'States. 

Section  6  of  the  same  Act  proTideM 

''That  appeals  or  writs  of  error  may  betaken 
from  the  district  courts  or  from  the  existing 
circuit  courts  direct  to  the  Supreme  Court  in 
the  following  cases:  In  any  earn  in  which  the 
Jurisdiction  of  the  court  ts  in  i$$ue;  in  such 
eoueg  ths  question  of  Jurisdietian  alone  shall  be 
certified  to  the  Supreme  Court  from  the  court 
below  for  decision.'' 

Does  this  provision  authorise  an  appeal  or 
writ  of  error  to  be  taken  to  this  court  for  reriew 
of  a  question  involving  the  Jurisdiction  of  the 
cou/t  below,  whenever  it  arises  in  the  progress 
of  a  case  pending  therein;  and  does  the  taking 
of  such  appeal  or  writ  of  error  operate  to  stay 
the  further  proceedings  in  the  cause  until  the 
determination  by  this  court  of  the  Jurisdictional 
question?  Or,  in  other  words,  has  this  court 
Jurisdiction  to  review  the  question  before  any 
final  Judgment  In  the  cause? 

The  pkdntiff  in  error  contends  that  we  have 
the  Jurisdiction  to  review  such  question,  be- 
cause (1)  there  Is  in  the  section  above  quoted 
no  express  requirement  of  finality  of  Judgment; 
and  (2)  because  there  Is  a  positive  requirement 
that  the  question  of  Jurisdiction  shall  alone  be 
certified  to  the  Supreme  Court  from  the  court 
below  for  decision. 

It  is  further  argued  that  the  omission  of  the 
woTdflwU  In  this  particular  provision,  and  the 
repeated  use  of  that  word  In  other  sections  of 
the  Act,  in  reference  to  a  different  clsaa  of 
cases,  show  the  intent  of  the  Act  to  be  that  the 
review  of  the  question  of  Jurisdiction  should 
not  await  the  final  determination  of  tha  case  in 
the  court  Iwlow. 

We  think  that  upon  sound  principles  of  oon- 
■traction  such  Is  not  the  meaning  of  the  Act 
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of  Congress  under  cocaideration.  It  Is  msoi- 
fest  that  the  words  in  section  B^  "appeals  or 
writs  of  error,"  must  be  understood  withb  the 
meanlnff  of  those  terms  as  used  In  all  prior 
Acts  of  Congress  relating  to  the  appelhte 
powers  of  this  court,  and  m  the  km  standmc 
rules  of  practice  and  procedure  in  tiw  feiau 
courts.  Taken  In  that  sense,  those  terms  mesa 
the  proceedings  by  which  a  cause.  In  which 
there  has  been  a  final  Judgment,  Is  lemofid 
from  a  court  below  to  an  appellate  court  for 
review,  reversal  or  afllrmanoe.  It  Is  trae  thai 
the  Judiciary  Act  of  1789  limited  the  appeUsle 
Jurisdiction  of  this  court  to  final  jndgmniu  sad 
decrees,  in  the  cases  specified.  This,  however, 
in  respect  to  writs  of  error  was  only  declaralorr 
of  a  wf  11  settled  and  ancient  rule  of  EogiiJk 
practice.  At  common  law  no  writ  of  errar 
could  be  brought  except  on  a  final  ludnieaL 
Bac.  Abr.  Error,  A.  8.  "If  the  writ  w  enor 
be  returnable  before  Judgment  Is  eiven,  it  nay 
be  quashed  on  motion."  8  Tlda,  Prs'tiQe, 
1162.  In  respect  to  appeals  there  Is  a  differ- 
ence In  the  practice  of  the  Enellsh  diaaooy 
courts,  in  which  appeals  may  be  taken  froa 
an  interlocutory  oraer  of  the  Chancellor  to  the 
House  of  Lords,  and  the  practice  of  the  UoHed 
States  chancery  courta,  where  the  rkfat  of  sp- 
peal  is  by  statute  restricted  to  final  mosm^  s» 
that  a  case  cannot  be  Inought  to  this  oonit  ta 
fragments. 

from  the  very  foundation  of  oar  jndleU 
svstem  the  object  and  poll^  of  the  acta  af 
Congress  In  relation  to  appaala  and  wrta  sf 
error,  (with  the  single  exception  of  a  pnrrUBB 
in  the  Act  of  1875  in  relation  to  cbbbb  of  ir 
moval,  which  was  repealed  by  the  Act  qIU97.- 
have  been  to  save  the  expense  and  delajs  of 
repeated  appeals  in  the  same  salt,  and  to  havt 
the  whole  case  and  every  matter  la  oontrovenr 
in  it  decided  in  a  single  appeal 
Conrad,  47  U.  S.  6  How  801, 904  [18c  404. 
The  construction  oontended  lor  wooM  n 
the  Act  under  conslderatioB  incoasiftent  with 
this  long  established  object  and  poUcy.  Xor 
than  this.  It  would  defeat  the  vciy  d^JscC  for 
which  the  Act  was  passed. 

It  is  a  matter  of  public  biatoffy,  hm!  is  bbm- 
fest  on  the  face  of  that  Act,  that  to  priaaiy 
object  waa  to  facilitate  the  prampt  difpoMaa 
of  cases  in  the  Supreme  Ooart»  aad  to  leliivt 
it  of  the  enonnoua  overbordon  of  loto  md 
cases  resulting  from  the  rapid  growth  of  As 
country  and  the  steady  inmoae  of  Hi 
tlona.  That  Act,  in  ■abataooe,  craats  a 
and  distinct  CIrcait  Court  of  App^tJk,  li 
circuit,  to  be  composed  of  three  judfust 
ly,  the  dreult  Juatice  wheo  pi 
drcuit  Judges,  and  also,  in  tbo  „ 
one  of  those  three,  a  district  Jodp 
assignment  for  the  porpooa  of  ooa 
court. 

It  then  provides  for  the  dtatiilmioi  of*; 
entire  appellate  Jurladlctloa  of  oar 


T. 


Judicial  Intern,  between  the  Bapnaa 

the  United  States  and  the  Clicittt  Ooanof  ip 

peala,  therein  established,  1^  darfsiiartif  m 

classes  of  caaea  In  reapect  of 

those  two  oourta  ahall  wapectifo^y  hast 

larlsdictlon.    But  as  to  the  BHBde  and 

In  which  theae  revlaory  powen  maj 

there  la,  we  think,  no  proTlrioa  la  the  ig 

which  can  be  construed  into  80  radical  a  chmF 
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In  an  the  exUting  stAtutet  aod  settled  ralet  of 
prAdioe  tad  procedure  of  federal  ooorta  aa  to 
ezieod  the  Juriadiction  of  the  Supreme  Oouri  to 
the  review  of  Juriedlcttonal  caiea  In  advanoa  of 
the  final  Judfcmenta  opon  Ihem. 

Bui  there  it  an  additional  reaaon  why  the 
omMoo  of  the  woid  puA^  in  the  6th  aection 
of  the  Act  sboold  not  he  held  to  Implj  that  the 
purpose  of  the  Act  Is  to  extend  the  riffht  of 
appeal  to  any  question  of  Jurisdiction,  m  ad- 
▼anceof  the  final  Judgment,  at  any  time  it  may 
arise  In  the  progress  of  the  oause  In  the  court 
below.  Bucn  ImpHcation,  if  tenable,  cannot 
be  restricted  to  questloos  of  Juriadictloo  alone. 
It  applies  equallT  to  cases  that  InvolTe  the  con- 
struction or  application  of  the  Conatitntion  of 
the  United  States;  and  to  cases  in  which  the 
oonstitutionality  of  any  law  of  the  United 
IT]  Statea,  or  the  Talidity  or  construction  of  any 
treaty  made  under  its  authority,  Is  drawn  in 
queMion:  and  to  thoae  In  which  the  constitution 
or  law  of  a  State  is  claimed  to  be  in  contrafen- 
tloo  of  the  Constitution  of  the  United  Statea. 

Under  sucha  construction  all  theae  most  Im- 
portant cIsBses  of  cases  could  be  directly  taken 
by  writ  of  error  or  appeaL  aa  the  case  ma?  be, 
to  this  court,  iodepeooently  of  any  final  Judg- 
ment upon  them.  The  dfect  of  such  a  con- 
struction. If  sanctioned,  would  subject  this 
oourt  to  the  needless  ddays  snd  labor  of  ser- 
eral  suocesslTe  appeals  In  the  same  case,  which, 
with  all  the  matters  in  controTersy  m  It,  Iff 
awaltlnff  the  final  judgment,  could  be  prompi- 
l|y  dedcKd  in  one  appML 

It  is  also  Insisted  that  aection  14  of  the  Act 
to  question,  repealing  section  691  of  the  RcTlsed 
Statutes  and  aection  8  of  the  Act  of  February 
16, 1876,  gifea  a  wider  aoope  to  the  revisory 
powen  of  thli  court,  and  makes  a  final  Judg- 
ment unnecessary  to  the  ezerdse  of  these 
powen  to  the  cases  specified  in  said  fifth  sen- 
tlon.  We  thtok  that  tkat  repeal  applies.  In  both 
aecUona  mentioned,  only  to  the  proTisions 
which  limit  the  appellate  power  of  the  Supreme 
Court  to  cases  toTolvinjg  the  amounts  there 
respectively  specified,  namely,  $2,000  In  one 
and  $6,000  to  the  other.  If  it  was  the  purpose 
of  the  Act  to  repeal  that  part  of  those  sectdooa 
which  refers  to  womX  judgments,  such  totentloo 
would  hare  been  inolcated  to  express  and  ex- 
plicit terma,  inasmuch  as  there  were,  when  the 
Ad  was  passed,  other  sections  and  other  stat- 
Qtea  odntaiidng  the  same  limitation  of  appeals 
to  final  judgments. 

It  la  further  argued,  to  support  of  the  con- 
tention of  the  ptototUf  to  error,  that  if  Hahould 
be  held  that  a  writ  of  error  woukl  not  lie  upon 
a  question  of  jurisdiction  until  after  Anal  Judg- 
ment, such  ruUng  would  lead  to  confusion  and 
absurd  conaeuusnces;  that  the  question  of  Juria- 
dictloo wouM  be  certified  to  tnla  court,  while 
the  case  on  Its  merits  would  be  certified  to  the 
Cliaiit  Court  of  Appeals;  that  the  case  would 
be  before  two  separate  appellate  courts  at  one 
and  the  aametiBie:and  that  the  Supreme  Court 
might  dtenlai  the  suit  upon  the  qoestloo  of 
JortKttctloo  while  the  dreult  Court  of  Appeals 
flsigbt  pioperiy  affirm  the  iodgmaot  of  the 
lower  court  upon  the  menta.  The  fallacy 
which  OBdartiea  this  argument  la  the  aisump> 
Hon  that  Iha  Ad  of  1801  contemplates  several 
aspafsia  appeak  in  the  aamecase  and  at  the 
Mm^  Hma  lo  two  ^ipaOata  eourta.    No  auch 


provision  can  be  found  to  the  Ad.  either  to 
express  terms  or  by  impllcatfon.  The  true 
purpose  of  the  Ad»  as  gathered  from  Its  con- 
text, is  that  the  writ  of  error,  or  the  M>peal, 
maybe  taken  only  after  itoal  lodgment,  except 
to  the  cases  spedfled  to  section  7  of  the  Ad. 
When  that  Judgment  is  rendered,  the  party 
against  whom  His  rendered  must  ded  whether 
he  win  take  his  writ  of  error  or  appeal  to  the 
Supreme  Court  upon  the  question  of  Jortodio- 
tlon  alone,  or  to  the  Cirotut  Court  of  Appeals 
upon  the  whole  case;  if  the  latter,  then  the  Cir- 
cuit Court  of  Appeals  may,  if  it  deem  proper, 
certify  the  question  of  Jurisdidlon  to  this  oourt 
Tk$  writ  ^  mrwr  U  dUmimed. 


X.  P.  FBRRY  BT  M3mj  Xxecoton  of 
Gbobqb  D.  Hill,  Pfgn,  in  En*. 

e. 

THB  COUNTY  OF  KING  vr  al. 

(8ee8L0L  Btportsr*s  ed.  6m-03lL) 

BmimfB  tf  daU  dteUicn^whanfmler&t  pmtipn 

doe$n&i  arim, 

L  Ibis  oourt  oannd  review  a  deoiiloo  of  the  stote 
oourt  where  the  valldltr  neither  of  statute  nor 
anthoffitf  was  denied,  normade  the  sulijad  of  in- 
qulrr,  nor  where  there  was  nd  any  deotskm 
against  the  validtu  of  statute  or  authority. 

a.  Tlie  validtu  of  a  statate  is  nd  drawn  in  ques- 
tion every  time  riabti  olalmed  under  such  statute 
are  oontroverted,  nor  is  the  validity  of  an  an* 
Ihortty  every  tloM  an  ad  done  by  sooh  authority 
is  deputed. 

(No.  1877.) 

8^Amitt$d Na9.M8,  JS91.  IkMtd  Dm.  7.  JS91. 

rl  ERROR  to  the  Supreme  Court  of  the  Sute 
of  Washington,  to  review  a  lodgment  in 
favor  of  ptototilf  the  County^of  Ktog,  Waah- 
togton.  againd  George  D.  Hul  and  hia  sureties 
upon  his  oflSdal  bond  as  county  treasurer  of 
wm  county  for  moneys  whidi  he  had  failed  to 
account  for  or  pay  over  to  hia  successor. 
On  motton  to  dOsmiss  or  afllrm.  Ditmimed. 
See  same  caw  betow,  8  Waah.  887,  844. 

Statement  by  Jfr.  OJU^  JutUee  FaUM*t 
This  waa  an  action  brought  by  the  County  of 
Ktog  to  the  DIstrld  Court  of  the  Third  Judi- 
cial Distrld  of  the  Territory  of  Washington, 
against  George  D.  Hill  and  his  sureties  upon 
htt  ofllclal  bond  as  county  treaaurer  of  ssid 
countj,  to  recover  certato  money*  received  by 
him  during  his  ofllclal  term  of  two  yeara,  oom- 
mendng  the  fird  Monday  to  January,  1881, 
which  H  Is  alleged  he  had  fdlcd  to  account  for 
or  to  pay  over  to  his  succesior  to  ofltoe. 
The  comptotot  sd  up  HIlTs  election;  the  ex- 

llon.-^toiUr«Klto((oaliiaui7MCid8ld«^ 
p«wii#  OPMrt.  wlb«fit /fdcrol  4MM0II  arlM.  or  «*«fit 


see  natm  to  Martta  v.  Hunter  4s  art  Matthews  v* 
Iane,it«le  WilhanH  v.  Norria, ie  an. 

^  lo  MWdtoMon  ^  DMM  8ld«  fiiiprmii  Oo«»t 
Id  tfidari  ilds  law  sod  at  «a  eoMM  wtth  ilds  esi»- 
HHiiilow;  10  rmtm  d$onm  €f  tUtU  eovrCt  at  lo  eon- 
ilnMMoii  ^  maU  Idit.  sse  iMlet  to  Bart  v.  Lam- 
pdrs^  Tx  His  Oouunsrcial  Bank  of  OhictonafI  v. 
Utldi 
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error  jarger  man  loey  soouia  oave  oeen,  ana 
the  excess  of  each  of  these  credits  was  specifi- 
callv  ^veih 

Motions  to  ^uash  the  summons,  demurrers 
to  the  complaint,  and  motions  to  make  the 
complaint  more  definite,  were  made  and  filed 
by  the  defendants  and  overruled.  The  defend- 
ants then  answered,  denying  the  default  of  the 
treasurer,  and  pleading  m  luldition  aflSrmative 
defenses,  alleging  yarious  settlements  at  times 
prescribed  by  law  between  the  treasurer  and 
the  board  of  county  commissioners,  and  insist- 
ing upon  such  settlements  and  the  accounts  and 
<!redits  as  settled  and  allowed,  as  just  and  true 
and  a  conoplete  defense  to  the  action. 

Plaintiff  replied  to  the  aflSrmative  defenses, 
•denying  a  full  or  any  settlement  with  the  board 
of  county  commissioners,  and  again  averring 
mistake  and  error,  through  which  the  treasurer 
Teceived  credits  on  account  of  the  particular 
funds  mentioned,  to  which  he  was  not  actually 
entitled.         « 

Motions  were  then  made  to  strike  out  part  of 
the  reply,  and  to  make  it  more  definite  and  cer- 
tain, and  demurrers  were  also  filed  thereto,  all 
of  which  were  overruled. 

The  cause  was  then  referred  to  a  referee  to 
take  testimony,  and  to  make  and  report  his 
findings  of  fact  and  conclusions  of  law,  which 
report  having  been  subsequently  made,  the  de- 
fendants moved  to  set  it  aside  and  for  a  new 
trial  upon  the  following  grounds:  "  1.  Irreg- 
ularitjr  in  the  proceedings  on  the  part  of  Uie 
plaintiff  in  this,  that  said  plaintiff  failed  to  set 
forth  or  specify  in  the  pleadincs  the  items  of 
the  account  sued  on,  and  failed  and  refused  to 
furnish  defendants  the  items  of  said  aceount 
after  a  proper  demand  therefor  before  the  trial. 
2.  Irregularity  in  the  proceedings  of  said  ref- 
eree in  admitting  in  evidence  said  account  of- 
fered by  said  plaintiff,  notwithstanding  the 
failure  of  said  plaintiff  to  either  set  forth  In  the 
pleadings  the  items  of  the  account  sued  on,  or 

fnrniflh  ftniri  itpms  tn    thA  HAfi>ndA.ntfl   nftur  a 


error  as  grounas  lor  ine  reversal  oi 
ment.  These  questioned  the  mlinn 
trict  court  upon  the  Tarioua  1110& 
murrers,  and  the  action  of  that  oouil 
the  motion  of  the  defendants  to  ai 
report  of  the  referee,  and  to  grant  1 

On  April  6, 1891,  the  Judgment  wi 
The  opinion  of  the  Supreme  Court 
Ch.  t/.,  is  returned  to  the  record,  1 
found   officially   reported   in   S  1 
844. 

To  review  this  Judgment  a  writ  0 
allowed  from  this  coivt,  and  the  rec 
been  filed,  the  cause  came  on  on  ■ 
dismiss  or  affirm. 

Mewn.  Reese  EL  ViHwlie— 

Paul  Jonest  for  defendants  in  em 
of  support  of  motions: 

The  section  of  the  Revised  Sta 
which  plaintiiEB  In  error  reUed  nnisl 
special fy  set  up  and  brought  to  IIm  n 
state  court. 

Hoyt  V.  Thampmrn^  M  U.  8.  1  ! 
(17:  06);  Detroit  O^iZ.  Cb-v.  Qmth 
8.  136  (29:  118):  The  Tidifrp,  7%  U. 
883(18:  848);  HdmiiUm,  Mflt.  Ob.  t. 
t€tU,  78  U.  8.  6  Wall  683  (18:  901); 
Chouteau,  76  U.  &  8  WalL  SH 
Matheeon  v.  Branch  «f  Alabamm  E 
Hie,  48  U.  8.  7  How.  99D  (18:  6K). 

It  must  clearly  appear  thai  a  oeitid 
of  the  Constitution  or  Act  of  Obngi 
lied  on  h¥  the  party  who  brintii  tl 
error,  ana  that  the  right  thua  AJm 
was  denied. 

BridM  Proprietore  T.  BMtm  U 
Co.  88  U.  8. 1  Wall.  14Sa7:  978);  j 
Mtmphie,^V.  a  9U Wall. 88601: i 
Crue  Countw  Supre,  t.  ^iite  Orm 
U.  8.  861  (88:  466):  Ckamtemmr.  Mi 
8.  200(28:  400);  iLmM  t.  JDuuM.  11 
(28:  482);  Bro%en  v.  GUpm*.  106 
(27:  182):  Detroii  Ctim  R.  O^l  w.  Om 
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dark  T.  Bgnnwloania.  128  U.  8.  897  (82:  487); 
.Endowment  d  Ben,  Am§o.  afKantoM  ▼.  Karaoi, 
120  U.  8.  108  (80:  698);  Fdim  t.  Bcharnwdter, 
125  U.  8.  69  (81:  688). 

A  federal  question  cannot  be  oooddered  if 
railed  for  the  first  time  in  the  argument  of 
coootel  before  the  itate  court 

PHtrmddi  t.  Lawrence,  78  U.  8.  11  Wall  88 
(90:  49X 

Nor  can  the  opinion  of  the  coon  be  resorted 
to  for  the  purpose  of  showina  that  a  question 
of  federal  cognizance  was  deaded  by  the  state 
oourt 

Qih9(m  T.  Chouteau,  75  U.  8.  8  Wall.  814 
a9:  817):  Beetar  v.  Aehlew,  78  U.  8.  6  Wall.  148 
08:  788);  WiUiami  ▼.  Narrie,  86  U.  8.  18 
Wheat  117  (6:  571);  Sennebee  d  P.  R.  Co.  ▼. 
PorUand  d»  £  i^L  C^  81  U.  8.  14  Wall.  88 
(20:  860). 

If  any  non-federal  question  was  decided  by 
the  state  court  broad  enough  to  sustain  the 
judgment,  it  will  Km  afflrmea. 

jSjiX-tns  ▼.  Lowenthal/lV^  (J.  8.  828(28: 129); 
WiUiame  t.  OUesr,  58  U.  8.  18  How.  Ill,  126 

a 8:  916.  921);  OroieUy  ▼.  New  (Meane,  108  0. 
106  (27:  687);  MeManue  t.  O^SuUivan,  91 U. 
8.  579  (28:  mi. 

It  will  be  afllrmed  eren  though  the  Supreme 
Court  of  the  United  States  conduen  the  decis- 
ion of  the  oon-federal  question  as  unsound. 

DeSauMurt  t.  OaUUird,  127  U.  8.  284 
(82:  188). 

If  tliere  were  two  good  grounds  for  decision, 
ooe  federal  and  the  other  non-federal,  the  court 
will  presume  thai  it  was  decided  on  non-federal 
nounds. 

Klincer  r  JiimouH,  80  U.  &  18  Wall.  288 
OO:  887):  Phomim  ln$,  Co.  r.  Gardiner,  78  U. 
8.  11  Walt  204  (20:  11^;  Ommereial  Bank  ef 
RoOueter  t.  Rodkeeter,  82  U.  8. 15  Wall  689 
<81-  117);  MiUe  t.  Brown.  41  U.  a  16  Pet  526 
HO:  1066);  BoUing  t.  Zeftiur,  91  U.  8.  594 
(28:  8661 

Mr.  4.  €•  Halaes*  for  plaintilts  in  error, 
to  oppositioD  to  motiOTs: 

To  give  the  Supreme  Court  of  the  United 
States  Jurisdiction  upon  writs  of  error  to  the 
Supreme  Court  of  a  State,  it  Is  not  necessary 
that  a  federal  question  was  raised  and  presented 
to  the  court 

OroweU  t.  BandeU.  86  U.  8.  10  Pet  868 
r.  468);  Armetrong  y,  Athene  Qmntg,  41  U.  8. 
6 Pet  281  (10:  965):  Siekier.  Starke,  26  U.  8. 
1  Pet.94(7:  87);  BHd/fe  Ptaprietare  r.  Hoboken 
Land  d  Imp.  Cb.  68  UT  8.  1  Wall.  148 
(17:  676);  PStrmem  T.  iBdU,  75  U.  8. 8  Wall. 
44(19:  m^  MwrrawY.  OharleeUm,  96 U.  8  442 
(24:  761):  Eureka  Lake  d  T.  0.  Co.  ▼.  Tuba 
Oemntg  Super,  (X.  116  U.  a  410  (29:  671). 

The  qoeslioo  may  be  raised  for  tlie  first  time 
to  the  Bupiema  Court  of  the  State. 

Mgriek  t.  Tkampetm,  99  U.  a  801  (25: 
tM). 

It  is  DOC  Deoessaiy  that  there  should  be  any 
mention  of  the  fedml  question  in  the  opinion 
of  the  state  ooort 

ArromemUh  ▼.  Bofwuening,  118  U.  a  194 
248). 

It  Is  Dot  Moesnry  to  ihow  that  the  state  court 
«red  In  iti  deoialoo. 

fWmiM  ▼.  Siekei.  75  U.  a  8  WaU.  44 
(19:  870). 
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Mr.  C»«<f  JtMfJMFialtordellTeredtheopiu- 
ion  of  the  court: 

We  have  carefully  examined  the  record  in 
this  case  and  bare  fuled  to  find  any  intimation 
of  the  snbmission  of  a  federal  qutttlon  to  the 
state  court  for  decision,  nor  can  we  pistodwt 
that  the  judgment  rendered  necessarily  inTolTed 
the  disposiUon  of  such  a  question. 

PUintiffs  in  error  seek  to  maintain  the  Juris 
diction  of  this  court  upon  the  ground  that  the 
▼aiidity  of  an  authority  exercised  under  the 
United  States  was  drawn  in  question  in  the 
cauw  and  the  decision  of  tlie  state  court  wns 
against  its  validity. 

Bysoclioo  1861  of  the  Revised  Statutes  of  the 
United  States  it  is  provided  that  "  the  leiris- 
lative  power  of  every  Territory  shall  extend  lo 
all  rightful  subjects  of  leidslHtion  not  incon 
sistcDt  with  the  Constitution  and  laws  of  tlie 
United  States." 

The  following  are  sections  of  the  Code  of 
Wasbinffton: 

'*98.  It  shall  be  necessaiy  for  a  party  to  set 
forth  in  a  pleading  a  copy  of  the  instrument  of 
writing,  or  the  items  of  an  account  therein  al- 
leged; but  unless  he  file  a  verified  copy  thereof 
with  such  pleadings,  and  serve  the  same  on  the 
adverse  party,  he  shall  within  ten  days  after  a 
demand  thereof,  in  writing,  deliver  to  the 
adverse  party  a  copy  of  such  instrument  of 
writing,  or  the  items  of  an  account,  verified  by 
his  own  oath,  or  that  of  his  agent  or  attorney, 
to  the  effect  that  he  believes  it  to  be  true,  or  oe 
precluded  from  giving  evidence  thereof.** 

**2678.  The  several  boards  of  county  com- 
missioners are  authorized  and  required  .  .  . 
5.  To  allow  all  accounts  legally  chargeable 
against  such  county  not  otherwise  provided  for 
and  to  audit  the  accounts  of  sll  officers  having 
the  care,  management,  collection  or  disburse- 
ment of  any  money  belongiog  to  tbe  county  or 
appropriated  to  its  benefit." 

*'2Wt.  The  county  commissioners  of  their 
respective  counties  shall  have  power  to  com- 
pound and  release  In  whole  or  in  part  any  debt 
Que  to  their  county,  when  in  their  opinion  tbe 
interest  of  their  county  will  not  be  prejudiced 

thereby*  •  .  . ' 

**2696.  Anv  person  may  appeal  from  the  do- 
cisioD  of  the  board  of  county  commissioners  to 
the  next  term  of  the  district  court  of  the  proper 
district  .  .  .* 

**2947.  Each  county  treasurer  must  attend 
with  his  l>ooks  and  vouchers  k)efore  the  board 
of  county  commissioners  of  his  county  at  ita 
May  session  in  each  year,  and  settle  his  ac- 
counts before  said  board;  .  .  ."  Wash.  Code, 
pp.  49,  464,  466, 467. 60H. 

The  contention  of  plaintiffs  in  error  is.  t:i 
the  language  of  counsel,  tliat  *'the  Legislature 
of  the  Temtory  of  Washiufrton,  by  enacting 
these  sections  of  the  Code  of  Washington  above 
mentioned,  exercised  an  authority  given  by 
section  1851  of  Uie  Revised  Statutes  of  the  Unit- 
ed States,and  so  scting,  the  Act  of  the  territorial 
Legislatore  became  the  Act  of  Ccmgress.and  the 
District  Court  of  the  Territory  and  the  Supreme 
Court  of  the  State,  In  dedding  agidnst  the 
validity  of  the  aeveral  daoses  off  the  Code,  dm- 
dded  against  tbe  validity  of  an  aotborlty  exer- 
cised under  the  United  Btatea.* 

But  we  do  not  undentaod  thai  the  TalkHtT 
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of  these  sectioiii  of  the  code  wii  denied  in  any 

'^eSnpTeme  Court  held  that  the  settlements 
of  the  treasnier  with  the  board  of  county  com- 
misslonen  were  not  conclusive;  that  the  board 
exercised  no  judicial  power  in  making  them, 
but  acted  merely  ministerially:  that  there  was 
no  law  authorizing  the  board  to  absolTe  the 
treasurer  from  the  performance  of  the  duty  to 
account  and  pay  over;  and  that  the  settlements 
were  only  prima  fade  eyidence  and  could  not 
be  pleaded  as  an  estoppel.  As  to  the  alleged 
failure  to  furnish  a  copy  of  the  items  of  account 
mentioned  in  the  complaint,  the  court  held,  for 
reasons  ghren,  that  the  proTisions  of  the  statute 
had  been  substantially  complied  with;  and  as 
to  the  denial  by  the  (ustrict  court  of  an  order 
for  a  bill  of  particuhirs,  that  that  was  a  matter 
largely  discretionary  with  the  trial  court  and 
its  ruling  would  not  be  disturbed  in  the  absence 
of  anything  indicating  that  the  defendanU  were 
prejudiced  thereby. 

In  all  this  there  was  no  denisl  of  the  yalidl^ 
of  the  provisions  of.  the  code,  nor  of  the  yalid- 
ity  of  any  authority  exercised  under  the  United 
States  in  the  enactment  of  these  sections. 

The  Supreme  Court  did  indeed  say  that  the 
territorial  Legislature  could  not  have  clothed 
boards  of  county  commissioners  with  ludicial 

gowers  in  view  of  section  liK)7  of  the  Revised 
tatutes  of  the  United  States,  whereby  the 
whole  judicial  power  was  elsewhere  reposed, 
but  the  opinion  proceeded  upon  the  ground 
that  the  Legislature  had  not  attempted  to  do  sa 
We  have  repeatedly  held  that  the  validity  of 
a  statute  is  not  drawn  in  question  every  time 
rights  claimed  under  such  statute  are  contro- 
verted, nor  is  the  validitv  of  an  authority  everv 
Ume  an  act  done  by  such  authority  is  disputed. 
SnatD  V  United  Sfates.  118  U.  S.  846.  852  pO: 
207,  2091;  BaUimore  d  P.  R.  Oo.  v.  Bopktiu, 
180  U.  8.  2^10  [88:908];  ChokOountyr,  Calumet 
A  a  Ccmal  £  D.  Co.  188  U.  S.  686  [84:1110]. 
The  validity  neither  of  statute  nor  authority 
was  primarily  denied  here  and  the  denial  made 
the  subject  of  direct  inquiry,  nor  was  there  any 
decision  whatever  against  the  validity  of  statute 
or  authority. 
Thi  writ  if  error  U 


B.  P.  Pkbkt.  Bben  Smith,  and  David  Eellon, 
Executors  of  George  D.  HiK,  Deceased,  et  aL, 
Plaintifft  in  Error, 

«. 

Thb  Countt  or  Kihg  and  James  McNauffht, 
De  F.  S.  Hyde,  and  Florence  Hyde  Chick, 
Executors  of  D.  N.  Hyde,  Deceased. 

(No.  187a) 

In  error  to  the  Supreme  Court  of  the  State  of 
Washington. 


Mr.  OkirfJuttiee  Fuller  remarked  that  the 
same  questions  were  presented  in  this  case  as 
in  that  just  decided,  and  it  must  take  the  same 
course. 

Writ  rforror  dimimd. 

8M 


HENBY  M.  MTBR8,  Appi.. 

e. 

GROOM  SHOVEL  COMPAlfr. 
CBee  8.  a  Beporter^  ed.  a7Mmi 

IntalidpatewL 

The  patent  Na  «I8,»8,  dated  September  M.  Un,  fte 
Improvement  tn  handle  sockets  ftor  shotelii 
spades  and  sooops,  was  antiotpated  by  the  Ana 
OsUf omia  spade,  and  Is  Invalid. 

[No.  70.] 

Afgued  Ifo9.  4,  ^9t    Jkeidsd  Ike  7,  1S9L 

APPEAL  from  a  decree  of  the  Clreuit  Cooit 
of  the  United  States  for  the  Western  Dis- 
trict of   Penn^lvania,  dismissing   a  suit  la 
equity   for  infringement  of    letters  pateiiL 
4fflrmsdm 
l^ot  reported  helow. 
The  facts  are  stated  in  the  opfaiion. 
Mr.  W.  Bftkewell  for  appellant 
Kr.  Franels  T.  CluuBbers  f or  appcileek 

Mr,  Ohirf  JutOee  Follw  delivered  thi 
opinion  of  the  oourt : 

This  waa  a  hill  exhibited  by  Henry  M. 
Myers  against  the  Groom  Shovel  Oompanv, 
in  the  Circuit  Court  of  the  United  Stetes  for 
the  Western  District  of  Pennsylvania,  for 
infringement  of  letters  patent  No.  208,258, 
dated  September  84,  187^  for  "  improvement 
in  handle  socketa  for  shovels^  spades,  and 
scoops." 

The  answer  denied  that  Myera  was  the  fiisl 
Inventor,  apd  set  up  want  of  novelty :  pub- 
lic use  and  sale  for  more  than  two  years  be- 
fore the  application ;  anticipation ;  and  non- 
infringement 

The  circuit  court  held  that,  in  view  of  thi 
state  of  the  art,  if  the  patent  were  within 
the  domain  of  patentable  invention,  it  wm 
so  close  to  the  Ime  as  to  render  it  fairly  dis- 
putable whether.it  might  not  be  aaairaed  to 
t^e  category  of  products  of  mere  medbaaioii 
skill ;  and  that,  however  that  might  be,  tbi 
invention  was  not  essentially  diatinguiriiablg  ,^ 

Koss.— F^r  what  paUnUan  oramUO:  whm  d^ 
elorvd  void,  see  fMte  to  Bvans  V.  Bstem,  4:  4BL 

Am  to  paUfUabaU/y  cf  Ineentfons.  see  nc*m  to 
Thompson  v.Bolsseller,  Ms  70^  and  Oominf  v.  ftv^ 

den,  14:  S88. 
.^  to  ahondonmant  0/ Invanlloii,  see  note  to  Bbd> 

nook  V.  Dialogue,  7:  8fr. 

Am  to  dneinctkm  hettpesti  Uwmtlom  of  iwsrtawl* 
CMTtUUM,  or  produiiM  and  procMBMm;  fBhMmlattMrvd^ 
•ntad,  see  note  to  Ooming  V.  Burden,  Ms  6BBL 

AMtoinOuaingproeMMManavroduot^MamM 
sspoftito  potanti  thsrq/ior,  see  fMls  toBvaas  V. 

4:  488L 

^  to  mftot  raisnis  moir  eoMT,  see  imCs  to  OlMDy 

V.  Morse,  14:  SQL  

AMtooMMianmMnt^b^oreiMMui^aindtM^vdMgvJt' 

ent;  ncording:  whmoMMignmMnit  tnmifBn  srtiwM 
t«rmt,  see  note  to  Gayler  V.  Wilder,  lac  nt 

Am  to  whMn  osrtiniae  maiif  sue  for  t^M^omm 
when  patentee  mtMt;  ioll«n  theitJmmio^  set  •« 
to  Wilson  V.  Bouneau,  U:  U4L 

Mto  domuiiaet  for  iirifrlnaement  of  vote^tr*'* 

dafii<Ki0S,  see  note  to  Hoffv  V.  Bmenon.  tt  M 
MtonoteMin»enforpatefUr1gktM:vmreiiamrwfV9 

I moittrtty. see noU to Mandevfllev.Welofa  km. 
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in  eoMlnictlon  from  a  mde  known  ii  tbe 
*  Amet  Oftlifornln  tiMda,*  which  wm  n  dear 
UdDAtion  of  tho  pttented  doTloe.  A  da- 
Itml 


dftmlaiing  the  bill  was  therefore  entered. 

The  application  waa  made  April  90,  1878, 
and  reference  to  the  file  wrapper  and  con- 
tenta  ehowa  thai  the  ori|^nal  claim  read 
«s  follows :  "A  shoTsl.  spade,  or  scoop  pro- 
vided with  a  sodLet  and  strapa  combined  and 
«oosbiioted  In  two  pieoee  for  attaching  the 
handle  to  the  blade,  substantially  as  herein 
<lescribed  and  for  the  purpoee  eet  forth.* 
This  daim  was  rejectea  as  anticipated  br 
patent  for  shoTsls,  No.  186,590,  issued  to  B. 
A.  Bamea,  January  98,  18T7.  It  was  there- 
tipon  amended  by  substituting  the  present 
claim,  which  reads :  **  As  an  improTed  meana 
of  eecuring  handles  to  shorels  the  herein 
4leecribed  combined  socket  and  strapa,  the 
«ame  being  compoaed  <rf  the  two  strapa,  0  D, 
forming  union  at  $  and  terminating  in  the 
•ooket  «,  as  shown  and  described/*  The 
•pplication  waa  again  rejected  on  the  ground 
tnat  the  amended  claim  did  not  possess 
patsnuble  novelty  in  Tiew  of  patent  No. 
160.170,  for  shoTcla  issued  to  P.  B.  Oun- 
ningbam,  February  98,  1875,  and  patent  Na 
llim,  for  tool  handlea  issued  to  D.  O. 
Smith,  April  18,  1871.  The  applicant  there- 
upon eraaed  ftvm  his  specitlcatfon  the  words 
Just  preceding  his  claim :  **  Haring  thua  de> 
acribed  my  improTement,  what  I  claim  as  of 
my  inrentlon  is,  *  and  inserted  in  lieu  thereof 
the  following :  **!  am  aware  that  a  continu- 
oua  eocket  for  shoTola  haa  been  made  in  two 
pieces,  and  I  am  also  aware  that  a  solid 
aockei  haa  been  formed  with  handle  strapa, 
but  in  contradistinction  to  such  I  daim.* 
The  application  was  then  allowed,  and  the 
patent  iMued.  With  the  exception  of  the 
paragraph  thua  added  by  way  of  amendment, 
the  speciflcation  of  the  patent  is  identical 
with  that  originally  filed. 

The  daim  In  the  Barnes  patent  waa  for  "a 
aooop  baring  front  and  back  strapa  forming 
a  sonet  for  the  handle,  ^  back  strap  of  a 
aeparate  piece  from  the  body  or  bowl  of  the 
aooop,  said  back  strap  being  riyeted  on  the 
eorra  of  the  bowl  and  back  of  the  line  of 
wear,  substantially  as  and  for  the  purpoee 
QMdfled.* 

The  method  of  cooatmction  of  this  shoTsl 
or  scoop  wsa  the  formation  of  a  socket  by 
two  strapa,  between  which  the  wooden  handle 
waa  fitted  in,  the  strapa  meeting  on  their 
sides,  forming  a  sodiet  throughout  their  en- 
tire length. 

The  SmtHi  patent  was  an  inrention  for 
attaching  handlea  to  spadea,  forka,  and  other 
implementa,  consisting  in  a  socket  or  tubular 
portion  having  two  strapa,  which  socket  and 
strapa  recrfved  the  wooden  handle.  The 
eocket  waa  called  by  the  patentee  a  ferrule, 
and  the  claim  waa  for  the  ferrule  as  deecribed, 
combined  with  a  ring  applied  to  its  end. 

The  Cunningham  patent  described  a  con- 
struction similar  to  that  of  Smith,  but  the 
aborel  blade  waa  attached  by  means  of  a 
metal  tongue  in  connection  with  the  strapa. 

The  Mrers  disclaimer  aimed  to  dilferenti- 
cte  the  Myers  claim  from  the  Barnes  contin- 
uous socket  made  of  two  pieces,  and  the 
Hmith  and  Cunningham  solid  socket  formed 
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with  extensions  or  8tiapa»  aa  stated  therein. 
In  the  Myers  patent  the  wooden  handle  is 
secured  to  the  blade  of  the  shoTsl  by  two 
strm,  which  at  their  parte  next  to  the  shorel 
blade  are  bent  arouna  the  handle  to  form  a 
socket,  the  lower  part  of  the  wooden  handle 
being  receiTed  on  the  socket  or  ferrule,  and 
the  straps  extending  up  upon  the  body  of  the 
handle. 

The  defendant'a  expert  Hunter,  after  de- 
scribing the  Barnes,  Smith  and  Cunningham 
patents,  testified  that  these  constructions  be- 
ing old,  ''the  distinction  upon  which  the 
patent  of  Myers  is  based  is  that  the  straps 
which  extend  up  upon  the  body  of  the  handle 
miist  be  bent  around  the  said  handle  to  form 
a  union  cloee  to  the  shoTsl  blade  and  form  a 
socket,  but  in  which  the  remaining  parts  of 
the  strapa  further  up  upon  the  handle  shall 
not  meet  upon  their  sides ;"  and  further  that, 
''the  Myers  construction  is  subauntially 
identical  with  what  is  shown  In  the  Bamea 
patent  if  the  etrapa  forming  the  socket  at  the 
upper  end  of  the  Bamee  patent  were  sligbUy 
spread  or  extended  with   lees  width.      It 


would  be  the  same  as  the  construction  shown 
in  the  Smith  and  Cunningham  patenta  If  the 
sockets  of  the  said  patenta  were  split  longi- 
tudinally, as  shown  in  the  Barnes  patent. 
The  construction  shown  in  the  Barnes  patent, 
in  which  the  straps  form  a  socket  throughout 
its  entire  length,  is  undoubtedly  much 
stronger  than  the  Myers  construction.*  He 
oonduded,  therefore,  that  there  was  no  par- 
ticular difference  between  what  was  sliow 
and  claimed  in  the  Myers  patent  and  what 
waa  shown  in  the  orior  patenta  referred  to. 

As  to  the  Amee  California  spade,  he  testi- 
fied: "The  California  spade  shows  a  con- 
struction in  which  the  handle  ia  secured  to 
the  blade  by  means  of  two  straps,  which 
approach  each  other  at  their  ends  next  to  the 
blade  and  form  a  union  or  practical  union 
and  make  a  socket,  in  which  the  lower  part 
of  the  handle  is  encased.  I  therefore  find  the 
said  California  spade  to  have  a  construction 
in  which  the  handle  is  secured  by  a  socket 
and  straps,  the  two  strapa  forming  a  union 
near  the  blade  and  terminating  in  a  socket 
substantially  in  the  manner  ana  for  the  pur- 
pose set  out  and  daimed  in  the  Myers  patent 
It  will  be  seen  from  this  that  the  California 
spade  haa  a  construction  haTing  all  the  ad- 
Tantage  of  the  ordinary  handle  strapa  com- 
bined with  the  socket,  whereby  the  handle 
is  peatly  strengthened  and  securelr  attached 
to  the  blsde,  and  consequently  embodies  all 
the  adTantages  of  the  Myers  construction. 
The  two  constructions  are  practically  the 
same.* 

We  quote  thus  at  length  from  the  testimony 
of  this  witness  becauae,  after  a  careful  ex- 
amination of  the  Tarious  exhibita  in  eri- 
dence,  we  quite  agree  with  hie  conclusion. 
Counsel  for  appdiant,  referring  to  the  Cali- 
fornia spade,  says:  "This  spade  haa  heary 
strapa,  which  are  riTeted  to  the  blade  of  the 
spade  at  their  lower  end,  and  extend  upward 
to  within  an  indi  and  a  half  of  the  bow  of 
the  handle.  They  taper  gradually  ftvm  the 
blade  upward.  They  do  not,  howcTer,  form 
a  socket,  becaoae,  while  they  nearly  mesi 
around  the  wooden  handle  near  the  blade,  they 


[illj 


679-^89 


SUFRBMB  Ck>UBT  OF  THB  UNITED  StATBI. 


Oct.  Tbbm, 


[«•! 


W791 


are  cut  in  at  that  point  so  at  to  fonn  a  ferrule 
around  tbe  wood,  but  not  a  socket  on  the 
blade." 

But  there  la  no  description  of  any  socket 
in  the  blade  in  the  Myers  patent.  The 
specification  says : 

''In  the  drawings  A  represents  a  scoop 
blade,  which  may  be  of  anv  of  the  known 
forms  and  constructed  of  t&e  ordinary  ma- 
terial. B  represents  the  handle,  which  is 
constructed  of  wood.  C  and  E  represent  the 
handle  straps,  which  are  cut  (in  the  form 
shown  in  Fig.  4)  from  sheet  iron  or  sheet 
steel  and  furnished  with  openings  for  the 
rivets  used  for  attaching  them  to  the  blade 
A  and  handle  B.  The  straps  C  and  D  are 
then  swaged  into  the  form  necessary  for  the 
upper  and  lower  strap,  as  indicated  in  Figs. 
1  and  2,  so  that  the  edges//  in  Fig.  4  meet, 
as  at  j^  in  Figs.  2  and  8,  forming  the  socket 
0  (indicated  in  Fig.  8).  The  parU  h  and  i 
of  the  straps  C  and  D  are  then  riveted  to  the 
blade  A.  The  straps  C  and  D  may  be  forged 
and  plaited  with  the  blade  A.  The  handle 
R  is  then  fitted  into  the  socket  e  and  the 
straps  riveted  to  the  handle,  aa  shown  in 
Figs.l  and  2. 

"^By  constructing  bandle  straps  in  two 
pieces  of  the  form  shown  in  Fitr.  2  a 
socket  for  the  reception  of  the  end' of  the 
handle  is  formed,  having  the  advantage  of 
the  ordinary  handle  straps  oombined  with 
said  socket,  whereby  the  handle  is  greatly 
strengthened  and  securely  attached  to  the 
blade  A,  and  said  combinea  socket  and  handle 
straps  are  constructed  with  economy  of  labor 
and  material  and  with  great  facility.** 

The  drawings  do  not  show  any  section  of 
a  socket  within  the  blade.  The  socket  shown 
is  formed  by  riveting  the  straps  to  the  blade, 
and  the  handle  does  not  extend  below  the 
socket  created  by  the  union  of  the  straps. 

As  this  California  spade  is  in  all  substan- 
tial respects  the  same  aa  the  implement 
described  in  the  Myers  patent,  and,  as  ap- 
pears from  the  evidence,  was  largely  made 
and  sold  between  1860  and  1870,  and  had  been 
in  stock  at  the  Ames  Works,  in  Masa&chn- 
setts,  for  fifteen  or  twenty  years  prior  to 
1886,  we  entirely  concur  with  the  circuit 
court,  and  the  decree  it  e(m»equenUy  affirmed, 

Mr.  Justice  Bradle j  and  Mr.  Justice  Chraj 
did  nut  hear  the  argument,  and  took  no  part 
in  the  decision  of  Uiis  case. 


HENDERSON    BRIDGE   COMPANY    vr 
AU,  P^e,  in  Err., 

CITY   OP  HENDERSON. 

(8ee8.0L  Reporter^  ed.  079-680.1^ 

Federal  queMm — when  this  court  wiU  not  r#- 
tiem  a  state  decision — construction  fly  state 
court  df  an  ordinance  as  a  contracts-opinion 
qfstaU  court^^taxation  of  bridge  across  Ohio 
Biter,  when  not  a  regulaUonef  commerce. 

L   Attboofh  a  fedevmi  Question  was  raised  In  the 
stitoooQrt.7et  If  the  qms  was  daokled  by  tt  on  I 


imrands  not  Involvlnv  a  federal 

broad  eoouf  h  to  sustain  the  deoiaioii,  this 

wiU  refuse  to  entertain  jarlsdlettoo. 

a.   This  court  oannot  review  the  oonatraotlon  I 
by  the  state  court  to  an  ordtoanoe  of  a  otty 
in,  as  a  cootract. 

&  Where  the  opinion  of  the  state  oomt  m 
wholly  upon  the  ground  that  the  proper 
pretatlon  of  the  ordinance  of  the  dty  of 
son,  in  Kentucky,  is  that  the  Bridge  OotBpeiif 
Toluntarlly  agreed  that  the  bridge  elioiild  Iw  M^ 
ble  to  taxation,  this  does  not  inTOIre  a  ftuhaai 
queetion,  and  is  broad  enough  to  dispoee  oC  the 


4   Xhe  taxation  by  the  city  of  Hendetson, 
tucky,  of  the  bridge  bunt  across  the  Ohio  Birer 
within  the  limits  of  that  city,  is  not,  under  the 
droumstanses  of  this  case,  a  regulation  of  com 
merce  among  the  states  nor  is  it  the  tazatloa  of 
any  agency  of  the  federal  govenimeot. 

[No.  lOft] 

dubmitted  Noc.  MS,  IS9I.  Decided  Dec  7.  JS9L 

rl  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky,  to  review  a  judgment  of 
that  oourt,  affirming  a  Judgment  of  Uie  Hen- 
derson  Circuit  Court  of  Keotnckr,  for  the  re- 
coTcry  of  taxes  by  the  city  of  Heodoaoa 
against  the  Henderson  Bridge  Companr  upon 
the  portion  of  the  structure,  withui  tbe  city^ 
of  the  bridge  over  the  Ohio  Kiver. 

Upon  motion  to  diamisa  for  want  of  Juris- 
diction.   Dismissed, 

See  same  case  below,  13  Ey.  Law  Ben.  414» 
89  Ky. 

The  facts  are  stated  in  the  ophiioo. 

Messrs.  J.  O.  Carlisle.  John  L,  Dorssg, 
Jno.  Young  Brown,  and  Montgomery  Merritt, 
for  defendant  in  eiror,  in  fa?or  of  molioo  to 
dismiss: 

Before  this  court  will  take  Jurisdfctioo  of  a 
case  by  a  writ  of  error  to  a  state  court,  a  fed- 
eral question  must  not  only  bo  presented  and 
decided,  but  it  must  be  the  basis  of  the  stato 
court's  decision. 

OroweUY.Bandea.WV.  a  10  FM.  8aB<tT 
458):  Brown  y.  AtweU,  M  U.  a  S»  (98:  5U). 
DetroU  OiivB.  Oo.  ▼.  Outhard,  114  U.  a  1S» 
(29:  118);  krdger  r.  ShObg  R.  Co.  195  U.  & 
45  (81:  678);  De  Savssure  t.  Oaittard,  197  U. 
S.  284  (82:  182);  BaU  t.  Aiurs,  182  U.  a  564 
(88:  446);  Hopkins  ▼.  McLure,  188  U.  a  886 
(88:  662);  Knox  ▼.  EKhange  Bank,  79  U.  & 
12  WaU.  888(20:  415);  MismmimpidM.  R.  (^ 
V.  Rock,  71  U.  a  4  Wall  181  (18:  888):  Sl 
IjouU  Bridge  Co.  ▼.  BoiSt  8t.  Louis,  10  Wesc 
Rep.  610.  121  Dl.  288. 

The  construction  of  tbe  oontract  by  tlie  stale 
oourt  cannot  be  reviewed  by  this  ooort. 

Oammerdat  Bank  of  CindnnaH  t.  Peeking- 
ham.  46  U.  a  5  How.  817  (19:  160). 

Mesm.  WlllUm  lAndmm,j  and  Tmmmn  S 
Lockett,  for  plaintifTs  in  error,  hi  oppositkiQ  to 
motion: 

Bythe  acceptance  of  the  charter  of  nbmary 
9, 1872,  and  tbe  expenditore  of  money  fdr  tbe 
construction  of  the  bridge,  a  oontract  waa  con- 
summated between  the  State  of  KentockT  and 
the  Bridge  Company,  wbefeby  the  city  of 
Henderson  was  forever  prohibited  from  tsilag 
any  portion  of  the  bridge. 
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to  fuHsdIetUm  in  the  Untied  8l0tss»^' 
ukm»  federal  qmeslionaristSt  or  where 


ftom  see  MOCM  to  Martin  T 
▼.  Zane,lt  S6i.  and  WlDlanis  t 
AsioSmrisdIettonefVmltsd 


HoatSBilcIl: 
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Hbndibsov  BaiDOB  Co.  v.  Cirr  or  liKKDEamau 


«m-«tt 


IMO] 


OyofMyT.  Bocmr,  9  B.  Hon.  880:  ChvingiQn 
r.  douihgaU^  10  B.  Moo.  491;  dmrtneg  t. 
LauitwOU.  18  Bush,  419:  LouinOU  BH^  Co. 
▼.  /jCuiifHlU^  81  Kj,  180:  FatrUand  t.  Gwimi, 
68  Ky.  668. 

Since  1848  It  bii  been  the  wtUed  Imw  of 
Keotockr  that  irhflereal  estate  may  be  sitaated 
within  the  boondaiy  lioea  of  the  territorr  con- 
•tituting  a  town  or  dtj,  yet  it  doee  not  lollow 
that  it  maj  be  oonstltutionaUj  taxed  for  ma- 
nidpal  porpoeea. 

IMgr.  PitttburgK  104  U.  B.  81  (26:  6S0); 
Bi,  LouU Bridge Oo.  t.  Ba$l».  i;^^,lOWe0t 
Rep.  610. 181  Dl.  288;  DaugUm  v.  Pik§  Omn- 
tg,  101  U.  a  687  (25:  971). 

The  constitution  of  a  State  or  any  Act  of  its 
Le^lature,  in  existence  at  the  time  a  contract 
is  made  becomes  thereby  a  part  of  the  contract 

Miller.  U.  8.  Const  m. 

The  form  and  mode  in  which  the  federal 

?|uestioo  is  raised  in  the  state  courts  is  of  minor 
mportance^  if^  in  fact  it  waa  raised  and  de- 
cided. 

Murmg  t.  OkofUtUm,  96  U.  8.  488  (24:760); 
WiOiam  t.  Bnifg,  96  U.  8.  176  (24:  716); 
Nmo  OriMM  Watenoorke  Co,  t.  IjnMana  Sugar 
J2^126U.  8.  81(81:  612). 

This  court  is  not  bound  by  the  decision  of 
the  state  court  upon  this  question. 

Ddma$  t.  MerchanU  Mut,  lM.Ch.9il3.  8. 
14  Wall  668  (20:  769);  Mermm  Branch  Bank 
T.  SQMtL  66  U.  8.  1  Black,  486  rl7:  178); 
Bridge  Froprietore  ▼.  Boboken  Land  d  Imp. 
Cb.  (fe  U.  S:  1  Wan.  116  (17:  671). 

The  power  of  taxation  is  strictly  lefflslatiTe. 

MeHuMer  ▼.  GarreU.  102  U.  a  472  (26: 
197):  Thomjmn  t.  AUen  County,  116  U.  a  660 
(29:  472);  Heine  t.  Leeee  Comre,  86  U.  8.  19 
WalL  660,  661  (22:  Stt6);  Baldwin  t.  Hewitt 
(Ky.)  11  Ky.  L.  Rep.  414;  CaldweU  y.  Rupert, 
10  Bush.  182:  Rniwr  t.  LouiniUe,  7  Bush, 
099;  Dillon,  Mun.  Corp.  768. 

Mr.  JuiOee  BUtclifard  deli?efed  the 
opinion  of  the  court : 

This  is  an  action,  brought  in  the  Hender- 
son Circuit  Ckmrt  of  Kentucky,  by  the  city 
of  Henderson,  Kentucky,  against  the  Hen- 
derson Bridi^e  Company,  a  Kentucky  corpor- 
ation, to  recoyer  for  taxes  siseaseQ  by  the 
city  agaiual  the  company,  for  the  years  1885. 
1886,  and  1887,  under  the  authority  of  yarious 
acts  of  the  Legislature  of  Kentucky. 

In  the  petition  of  the  plaintiff,  the  taxes 
for  1886  and  1887  are  alleged  to  haye  been 
assgased  to  pay  the  annual  expenses  of  the 
city  ffoyemment  the  annual  expenses  of  the 

Euollc  sdiools,  interest  on  railroad  aid  bonds, 
iteresl  on  sdiool  bonds,  interest  on  water 
worlu  bonds,  and  interest  on  bonds  issued 

to  dsflfaf  <aU  low  eokl  at  fa  coM<flCwtt»i<a<s  Owi- 
etituftlen:  to  reolee  aiertw  of  euue  eourte  me  to  oon- 
otmettomafetaU  torn,  see  noiee  to  Hart  y.  Lamp- 
klre.  7:  fll,  and  to  Ooomsfelal  Bank  of  Otooinoati 
y.  BiKddBctaaa«  Uk  ISS. 

Ae  to  power  efOongreee  to  rebate  Mwemeree^  see 
•<i(«itoOlbboos  y.OfdSB,Se  M,  and  to  Brown  t. 
Marylaiid.  Sc  SIS. 

AMio  tonmoge  tec,  see  iwUto  laaMmfSeaaMhlp 
Oo.  y .  Sohaf;  ill  UA. 

Aetmttetoreteeefmmtreh  rsgalaWnw  ehwofemo/ 
OomgrotL  horn  far  awiMtSw,  see  wots  to  Okwoester 
Werrj  00.  y.  FsMBsytyanIa*  Sfc  IBH 

lit  U.8. 


for  city  purposes.  The  amount  claimed  for 
the  years  1886  and  1887,  for  taxes  and  pen- 
alty, is  in  the  aggregate  $44,820,  with  inter- 
est The  petition  alleges  that  under  an  Ad 
of  the  (General  Assembly  of  Kentucky,  ap- 
proyed  February  9,  1872,  the  Bridge  Com- 
pany was  incorporated  and  authorized  to 
build  a  bridge  across  the  Ohio  Riyer  within 
the  limits  of  the  city  of  Henderson ;  that 
that  Act  lay  dormant  until  September  21, 
1880,  when  the  Louiayille  and  Nnshyille 
Railroad  Company  got  control  of  said  charter, 
and  a  reorganization  was  effected  thereunder ; 
and  that  tne  common  council  of  the  city  of 
Henderson  passed  an  ordinance,  which  waa 
accepted  in  writing  by  the  Bridge  Company 
on  the  11th  of  February,  1882,  a  copy  of 
which  ordinance  is  set  forth  in  the  margin. ' 
The  petition  alleges  that  by  an  Act  of 
the  General  Assembly  of  Kentucky,  approyed 
February  11,  1867,  incorporating  the  city  of 
Henderson,  ita  northwestern  boundary  was 
fixed  at  low- water  mark  on  the  Indiana  side 
of  the  Ohio  Riyer,  and  that  the  bridge  was 
assessed  for  taxation  to  such  low-water  mark, 
like  other  property  of  the  city ;  and  it  claima 
a  lien  upon  tne  bridge,  from  the  beginning 
of  its  approach  at  Main  street  in  the  city,  to 
low- water  mark  on  the  Indiana  side  of  the 
riyer,  for  the  taxes  and  the  penalty  thereon, 
and,  in  addition  to  a  Judgment  against  the 
Bridge  Company  for  said  taxes  and  penalty, 
it  prays  for  the  enforcement  of  the  lien  and 
a  sale  to  pay  the  debt  with  interest  and  costs, 
and  the  appointment  of  a  receiyer. 

The  answer  of  the  Bridge  Company  to  the 
petition  alleges  that  the  whole  of  the  bridge 
between  the  Kentucky  shore  and  the  Indiana 
shore  is  oyer  the  water  of  the  Ohio  River, 
except  the  piers  or  pillars  which  support  the 
bridge  and  which  are  built  in,  and  rest  upon, 
the  bed  of  the  riyer ;  that  the  river  is  a  navi- 
ffable  stream,  and  the  entire  Jurisdiction  over 
ft  is  vested  in  Congress  and  the  courts  of  the 
United  States,  and  the  bridge  is  used  only  to 
transport  persons  and  freight  in  railroad  cars 
between  the  states  of  Indiana  and  Kentucky, 
and  the  plaintiff  has  no  Jurisdiction  over  the 
river  or  any  part  thereof,  or  over  the  bridge 
or  the  persons  or  freight  transported  thereon, 
except  in  the  matter  of  executing  writs  from 
the  police  authorities  of  theci^;  and  that 
for  the  plaintiff  to  assume  to  tax  that  part 
of  the  bridge  would  violate  the  Constitution 
of  the  United  Sutes,  the  laws  of  0>ngress. 
and  the  rights  of  the  Bridge  Company  in  the 
premises.  The  answer  also  sets  up  that  the 
bridge  derives  no  benefit  or  protection  from 
the  government  of  the  city ;  and  tliat  to  sub- 
ject the  Bridge  Company'a  property  to  tlv 

I   An  ordinanoe  viaatlna  the  Heodenoo  Brtdfe 

Company  oertatn  r%tats  and  prlvfleges 

wtthtotbeeorponsiaHmittof  the 

ottiy  at  Hcodsnon. 

Be  It  ordaloed  by  the  ooflMBoo  eoimca  of  the  oitj 
,>f  HeodecsoD.  Keot*y— ^ 

II.  TbatttaaHeodenooBrtdgeOoaipaBy.esyaa* 
iMd  vater  tke  Aot  of  tke  Geoeral  AsBsnl^  oTlhe 
OomoKNiweatth  of  Keotoeky.  aivptoved^Mraarj 
a.  18CT.be,  and  they  are,  hsceby  granted  the  fight  to 
ooDttmot  on  or  over  the  oeotre  of  fbuf^  stteee  to 
the  olty  of  HeBdetaoa.  and  oC  ^  ttne^ereo^  OK- 
tooded  to  low-watar  mark  oo  the  Indtana  elda  of 
ibe  Ohio  Blver,  soeh  asproaehes,  aysmiss,  plsn, 
wsuea,  aUufsuls,  tog^ioiwss  and  ofesr  appur- 
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payment  of  the  claim  made,  would  be  to 
take  prlyate  property  for  public  use  without 
oompensatioD,  and  to  violate  article  5  of  the 
amendments  to  the  Constitution  of  the  United 
states,  and  the  constitution  and  laws  of  Ken- 
tucky. It  is  also  averred  in  the  answer  that, 
when  the  bridge  company  constructed  the 
bridge,  it  was  Uie  settled  law  of  Kentucky, 
as  decided  by  its  Court  of  Appeals  in  Jjmu- 
miU  Bridg$  Oo.  ▼.  LtmimdUe,  (81  Ky.  189,) 
that  so  much  of  the  company's  bridge  and 
property  as  was  erected  and  stood  across  the 
Ohio  River  was  not  liable  to  municipal  or 
city  taxation ;  and  that,  relyinff  on  the  law 
of  Kentucky  as  being  so  sottlea,  the  bridge 
company,  on  the  27th  of  February,  1884,  en- 
terea  into  a  written  contract  with  the  Louis- 
ville and  Nashville  Railroad  Company  for 
the  maintenance  and  operation  of  the  bridge. 
A  reply  was  put  in  to  that  answer;  and 
aubsequently  the  Louisville  and  Nashville 
Railroad  Company  was  made  a  party  defend- 
ant, and  filed  a  petition,  which  was  ordered 
to  be  taken  as  its  answer  to  the  plaintifif's 
petition.  It  alleged  that  by  such  contract 
with  the  bridge  company,  the  railroad  com- 
pany was  to  maintain  and  operate  the  bridge 
and  a  connecting  railroad  on  the  Indiana  side 
of  the  river,  in  consideration  that  the  bridge 
<x)mpHny  would  pay  to  it  yearly  $10,000,  to 
\)e  expended  in  maintenance  ana  repair,  and 


would  also  pay  all  tazss  legally  Imposed 
upon  the  track  and  bridge  structure.  It  wai 
lurther  alleged  that  to  grant  the  plaintiff  the 
relief  prayed  for,  or  any  part  thereof,  would 
be  a  direct  impairment  of  the  obligation  of 
the  contract  between  the  railroad  company 
and  the  bridge  company,  and  would  vioUte 
the  right  of  the  railroaa  company. 

A  rejoinder  was  put  in  to  uie  reply.  Join-  ^|^ 
ing  iRsue,  and  the  case  was  heard  by  the  ^^ 
court  upon  the  pleadings  and  evidence.  The 
court  dismissed  the  petition  so  far  as  regarded 
the  taxes  claimed  for  1885,  but  as  to  the  years 
1886  and  1887  adjudged  that  the  bridge  and 
the  approach  thereto  were  subject  to  taxation 
for  all  the  purposes  and  for  the  amounts 
claimed  in  the  petition,  and  that  the  plain- 
tiff had  a  lien  upon  the  bridge  structure  and 
masonry  piers,  and  the  approach  thereto,  sit- 
uated within  the  boundary  of  the  city,  ex- 
tending to  low-water  mark  on  the  Indiana 
side  of  the  Ohio  River,  for  $17,884  for  the 
year  1886,  and  $16,810  for  the  year  1887,  with 
interest  on  those  sums  from  foe  date  of  the 
Judgment,  July  18^  1888,  and  for  costs. 

The  circuit  court,  in  its  opinion,  held  that 
as  the  Legislature  had  fixed  the  limits  of  the 
city  at  low- water  mark  on  the  Indiana  6hore» 
and  had  authorized  her  to  tax  all  proper^ 
in  the  city  limits  which  was  subject  to  taxa- 
tion by  the  State,  the  taxable  boundary  was 


tenanoes  n( 


in  the  ereotloa  of,  and  for  the 


^enanoes  neoesMrv  tn  toe  ereotloa  or.  ana  ror  toe 
businefls  of,  a  brldffe  over  the  Ohio  Biver,  from  a 
point  In  the  olty  of  Henderson  to  some  convenient 
point  on  the  Indiana  side  of  said  river,  and  for  euoh 
purposes  the  use  of  saJd  Fourth  street  is  bereby> 
^rranted,  subject  to  the  terms  and  oonditlons  ber^ 
loafter  expressed. 

%  2.  That  there  be,  and  is  herebj,  nanted  to  said 
Bridire  Go.  the  risrht  to  use  the  spaoe  between  Water 
street  in  said  dty  and  low-water  mark  in  the  Ohio 
Hlver.  extending  100  feet  below  the  centre  of 
Fourth  street  extended,  and  three  hundred  feet 
4ibove  the  oentre  of  sM  street  extended  to  the  Ohio 
River,  for  any  purpose  required  by  said  company; 
that  said  company  may  erect,  or  authorize,  or  cause 
to  be  erected,  grain  elevators  within  said  spaoe 
sabove  high-water  mark,  and  may  construct  there- 
from to  the  river  such  apparatus  and  machinery  as 
may  be  necessary  to  convey  grain  from  boats  to 
«ucD  elevators  and  may  have  the  use  of  said  spaoe 
for  the  landing  of  boats  laden  with  freight  for  such 
•elevators,  and  construct  floating  docks,  or  use 
wharf-boats  witblo  such  space  for  the  aooommo- 
•dation  of  such  boats^nd  the  conduct  of  the  business 
4>f  such  bridfre  and  of  the  said  levators  free  of 
wharfage,  subject  to  the  terms  and  conditions  her^ 
inafter  exorcflsed. 

•  8.  That  each  and  all  of  the  rights  and  privileges 
herein  granted  to  the  said  oompany,  th«r  succes- 
sors or  assigns,  are  on  the  following  terms  and  oon- 
•ditions,  to  wit: 

Ist.  That  the  approaea  to  said  bridge  on  Fourth 
«treet  shall  be  of  sufficient  elevation  to  admit  the 
pasHige  of  all  vehicles  underneath  at  potets  where 
other  streets  cross  or  interBOCt  said  Fourth  street 
and  shall  be  constructed  as  to  admit  the  pasBage  of 
all  vehicles  on  said  street  as  far  back  as  the  eleva- 
tion of  said  bridge  will  admit  of,  except  as  the  same 
may  be  obstructed  by  the  necessary  supports  of 
«uoh  approach,  which  supports  ahall  be  iron  trestles 
-or  masonry  piers.  S\ 

2d.  That  ail  or  any  damsge  aShe  to  private  prop- 
«rty,  by  reason  of  any  privUeffes  granted  to  said 
•company,  shall  be  paid  oy  said  bndge  oompany, 
and  said  company  shall  pay  to  any  owner  of  private 
property  damaged  by  reason  of  any  grant  berein, 
an  jrjudgment  that  may  be  rendered  against  the  dty 
of  Henderson  on  account  thereof,  and  shall  hold 
•said  city  harmless  from  any  loss  or  damage  by  rea- 
son of  injury  to  private  property  bordering  on  said 
street  caused  by  the  erection  of  such  bridge  and  its 
approaches. 

8d.  That  any  track  ]tdd  m  the  spaoe  between  1 
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Water  street  and  lo  w«water  mark  of  the  Ohio  Bi^ 
mentioned  m  the  second  section  of  this  ordtnanoe, 
or  any  improvements  made  thereon,  shall  be  so 
made  as  not  to  interfere  with  the  free  use  of  snob 
spaoe  by  the  public  further  than  the  nature  of  such 
works  and  their  convenienoe  for  the  said  uses  may 
absolutf^  require. 

4th.  That  any  such  elevator,  other  bufldings  and 
atipurtenances  of  said  bridge,  shaU  be  kept  above 
high- water  mark  and  so  ss  not  to  obstruct  the 
current  ef  the  river,  and  nothing  herein  Shall  be 
construed  to  prevent  the  said  dtf  firom  paving  or 
otherwise  improving  that  part  or  the  river  front 
herein  mentioned,  or  from  oharging  and  ooUeotfng 
wharfage  from  boats  or  other  oraft  landing  there* 
at,  except  as  herem  provided  in  favor  of  said  bridge 
company. 

Ikh.  Thatin  the  event  said  olty  sbaU  determine 
to  grade  and  pave  the  river  front  mentioned  b»> 
tween  the  Une  of  high-wator  mark  and  the  line  of 
low-water  mark,  the  said  oompany  shall  so  change 
any  tracks  they  may  have  teld,  or  fix  any  improve- 
ments they  may  have  made,  to  conform  to  and 
with  suoh  grade  ss  near  sspraotloable.  and  the  said 
oompany  shaU  so  arrange  said  traoks  and  Improve- 
ments, in  such  event,  as  to  make  the  leaat  posslbls 
obstruction  to  the  fkee  passage  of  vehicles  and  to 
such  other  uses  for  which  sud 
signed. 

1 4.  Hist  notUng  herein  shall  be 
waiving  the  right  or  the  dty  of  Heodersoo  to  levy 
and  oouect  taxes  on  the  approadies  to  said  l>rklge, 
or  any  buildmg  erected  by  said  bridge  oompany 
withm  the  corporate  Umtts  of  said  dty,  the  bridge 
Itself  and  all  appurtenances  thereto  within  ue 
limits  of  said  dty. 


space  maj  be  d»> 


company  shall,  by  proper  authorttyt  append  to  a 
eernfled  copy  of  this  orainanoe  their  aooeptaiioe  of, 
and  agreement  to  abide  by,  and  faithfoUy  keep,  the 
terms  and  conditions  of  this  ordinance,  wtdob  a^ 
ceptanoe  and  agreement  shall  be  acknowledged  by 
the  proper  authority  of  said  company  as  provldea 
in  case  of  a  deed  under  the  laws  of  Kent*7,  and  de- 
livered to  the  clerk  of  the  Henderson  dty  ooimdL 
IS.  lAuit  this ordinanoeshall take effeot  and  beta 
force  after  the  same  have  been  published  as  a^ 

8 roved  by  law,  and  after  the  terms  and  oondltlooi 
tiereof  shall  have  been  aooepted  and  aolmowledged 
as  herein  provided. 
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co-extenslve  with  the  statutory  boundarv; 
Ihat  in  LouiwOU  Bridge  Co,  ▼.  LtntiwiOe.  %1 
Kj,  189,  it  WM  not  decided  that  it  was  per 
m  imoonstitntional  for  the  Legislature  to  au- 
ihoriie  cities  to  tax  bridges  which  crossed 
the  Ohio  River;  that  all  that  was  decided  in 
Chat  case  was  that  the  Leffislature  did  not  in- 
tend to  embrace  the  briace  in  that  case  as 
subject  to  oltj  taxation ;  that  in  several  cases 
the  Oourt  of  Appeals  of  Kentucky  had  re- 
lieved parties  from  the  pavment  of  taxes  on 
agricultural  land,  where  the  city  limits  had 
been  extended  without  the  consent  of  the 
cwner  of  the  land ;  but  that,  in  the  present 
case,   the  bridge  company  had  voluatarily 

JilaotMl  its  property  within  the  le>?ally  estab- 
iabed  limits  of  the  citv,  and  ought  to  pav 
the  taxes  assessed.    Nothing  involving  a  fed- 
enl  question  was  considered  or  decided  by 
the  court. 
The  bridge  company  and  the  railroad  com* 

Siay  appealed  to  the  Court  of  Appeals,  as 
d  also  the  plaintiff.    In  June,  1890,  the 
Judgment  was  affirmed  by  that  court,    its 

opinion  being  reported   in  89    Ey.    , 

but,  on  the  application  of  all  parties  for  a 
lehearing,  the  petition  of  the  defeodants  for 
n  leheanng  was  overruled  and  that  of  the 
plaintiff  was  sustained.  The  former  opinion 
was  withdrawn,  the  mandate  was  set  aside,  a 

new   opinion  was  delivered.  89  Ey.  , 

nnd  an  order  entered  declaring  tlutt  there 
was  no  error  in  the  Judgment  of  the  circuit 
court,  and  that  that  Judgment  was  affirmed, 
with  damages. 

In  the  second  opinion,  which  was  delivered 
October  7, 1890,  it  was  held  that  all  that  was 
decided  in  Louievitte  Bridge  Co,  v.  Louieville, 
81  Kj.  189,  was  that,  in  order  to  authorize  a 
titj  sovemment  to  subject  real  estate  situated 
within  its  corporate  limits  to  taxation  for 
«lty  or  municipal  purposes  only,  there  must 
be  actual  or  presumed  benefits  to  such  prop- 
erty by  the  extension  of  the  city  government 
ever  It ;  that  the  Court  of  Appeals  had  often 
ditfinguished  between  the  power  of  a  city 
to  tnx  real  estate  situated  within  its  limits 
Itar  d^  or  municipal  purposes  only,  and  for 
nneh  aistrict  purposes  as  the  Legislature 
^i^bt  anthorize ;  that  the  Legislature  might 
craate  a  city  boundary,  or  designate  any  other 
bonadary,  without  reference  to  existing  civil 
cr  political  districts,  into  taxing  districts, 
for  local  purposes;  that  the  city  of  Hender- 
•on  havinff  voted  a  tax  in  reference  to  aid- 
ing in  building  the  before  named  connecting 
smllroad  in  Indiana,  was  a  taxing  district ; 
that  the  same  state  of  things  existed  in  regard 
to  the  tax  for  school  purposes;  that  after 
SRioh  tuns  were  voted  by  the  taxing  district, 
the  owner  of  real  estate  situated  therein  could 
aot  be  heard  to  say  that  his  property  was  not 
benefited  by  the  enterprise  for  which  the  tax 
was  TOted ;  that  although  the  Jurisdiction  of 
the  dty  of  Henderson  extendea  to  low-water 
vaaik  on  the  Indiana  ahore  of  the  river,  she 
.could  not  tax  the  property  of  the  bridge  com- 
pany for  city  or  municipal  purposes,  but  as 
a  taxing  dismct  she  could  tax  such  property ; 
nnd  that  the  bridge  taxed,  which  was  realty, 
and  extended  across  the  Ohio  River,  was  used 
for  profit  and  could  be  benefited  by  the  city 
nnd  taxed  by  it  as  a  taxing  district. 
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The  court  then  proceeded  to  consider  the 
question  whether  the  contract  entered  into 
between  the  city  and  the  bridge  company, 
contained  in  the  ordinance  of  the  city  ac- 
cepted by  the  bridge  company  on  the  11th  of 
February,  1882,  amounted  to  a  contract  right 
to  tax  the  property  of  the  bridge  company 
to  low-water  mark  on  the  Indiana  shore,  the 
provision  of  that  ordinance  in  section  4  beine  [€ME 
as  follows :  ''^  4.  That  nothine  herein  flhall 
be  construed  as  waiving  the  right  of  the  city 
of  Henderson  to  levy  and  collect  taxes  on  the 
approaches  to  said  bridge,  or  any  building 
erected  by  said  bridge  company  within  ^e 
corporate  limits  of  said  city,  the  bridge  it- 
self and  all  appurtenances  thereto  within  the 
limits  of  said  city."  The  court  remarked 
that  the  bridge  companv  obtained  from  the 
city  the  right  to  construct  its  bridge  and  ^ 

approaches  on  or  over  the  centre  of  Fourth  J 

street,  and  of  the  line  thereof  extended  to  1 

low- water  mark  on  the  Indiana  side  of  the  ^ 

Ohio  River,  and  such  approaches,  avenues, 
piers,  trestles,  abutments,  toll -houses,  and 
other  appurtenances  as  should  be  necessary 
in  the  erection,  and  for  the  business,  of  a 
bridge  over  the  Ohio  River,  from  a  point  in 
the  citv  to  some  convenient  point  on  the  In- 
diana side  of  the  river;  anu,  also,  that  the 
right  to  use  the  land  between  Water  street 
in  the  city  and  low- water  mark  on  the  Ken- 
tucky side  of  the  river,  extending  100  feet 
below  and  800  feet  above  Uie  centre  of  Fourth 
street  extended  to  the  river,  was  granted  to  the 
bridge  company  for  erecting  such  wharves, 
elevators,  and  other  buildings  as  should  be 
deemed  necessary  for  the  successful  opera- 
tion of  the  enterprise ;  and  that,  in  consider- 
ation of  such  grant,  section  4  in  regard  to 
taxes  was  inserted  in  the  ordinance.  The 
court  then  remarked  that  the  bridge  company 
maintained  that  section  4  of  the  ordinance 
meant  only  to  reserve  the  rif?ht  to  tax  such 
property  of  the  bridge  company  as  was  there- 
tofore subject  to  taxation  by  the  city  govern- 
ment, and  that,  as  that  part  of  the  bridge 
which  was  situated  over  the  water  of  the 
river  was  not  theretofore  subject  to  taxation, 
the  reservation  related  to  that  part  of  the 
bridge  which  the  city  previously  had  the 
right  to  tax.  But  the  view  taken  by  the 
court  was  that  the  contract  was  well  con- 
sidered and  prudently  drafted  by  men  skilled 
in  that  kind  of  work ;  that  it  was  not  to  be 
presumed  that  they  engaged  in  a  mere  nudum 
pactum,  but  meant  to  set  forth  a  business 
transaction ;  that  the  bridge  company  desired 
rights  and  privileges  which  it  did  not  pos- 
sess, and  could  not  possess  without  the  con- 
sent of  the  city ;  that  the  city  already  had 
the  right  to  tax  the  approaches  to  the  bridge, 
and  it  had  made  no  concessions  which  could 
possibly  be  construed  as  waiving  that  right ;  tg^tui 
that  the  right  to  tax  referred  to  in  section  4  l®®^ 
was  the  right  to  tax  ''the  bridge  itself;" 
that  the  bridge,  as  distinguished  from  its 
abutments  «nd  approaches,  was  that  part 
which  was  over  the  water ;  that  the  city,  in 
its  municipal  capacity  according  to  the  de- 
cision in  ix)ui8ville  Bridge  Co,  v.  LouUville, 
81  Ky.  189.  had  no  right  to  tax  that  part 
of  the  brid&re  which  was  over  the  water ;  that 
the  city  had  the  right,  if   such  right  w:is 
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asserted  and  agreed  lo,  to  claim  that  the  bridge 
should  be  taz^  in  consideration  of  the  privi- 
leges granted  to  the  bridge  company ;  that  it 
must  he  presumed  that  that  claim  of  right  was 
asserted  and  agreeil  to,  and  was  expressed  in 
section  4  of  the  ordinance  by  the  term  ''not 
waiving  the  right"  that  if  the  contract  did 
not  mean  that,  it  meant  nothing ;  that  it  was 
not  to  be  supposed  that  the  contracting  parties 
meant  only  to  reserve  a  right  which  they 
had  already,  and  about  which  there  was  no 
dispute;  and  that,  as  the  riirht  to  tax  the 
briii£[e  to  the  Indiana  shore  miffbt  be  obtained 
legitimately  by  contract  and  the  city  granted 
to  the  bridge  company  rights  and  privileges 
esseutial  to  its  enterprise,  it  was  reasonable 
to  suppose  that  the  city  would  contract  for 
Uie  right  thus  to  tax  the  bridge  company  in 
consideration  of  granting  such  rights  and 
privileges.  This  opinion  was  delivered  as 
tiie  opinion  of  the  court  by  Judoe  Bennett. 
Judge  Pry  or  dif»ented  from  it.  Chitf  Justice 
Holt  delivered  a  separate  opinion,  holding 
that  the  Legislature,  by  authorizing  the  im- 
position and  collection  of  the  railroad  and 
school  taxes  upon  the  real  estate  within 
the  city  limits,  created  a  taxing  district; 
that  the  power  to  collect  such  taxes,  there- 
fore, was  conferred  upon  a  city  as  such  tax- 
ing district ;  that  the  property  of  the  bridge 
company,  being  within  sucfi  district,  was 
liable  for  such  taxes;  that,  as  to  the  munic- 
ipal taxes  proper,  the  property  of  the  bridge 
compan}[  was  within  the  corporate  limits, 
and  received  such  benefits  from  the  municipal 
government  as  to  render  it  both  legally  and 
Justly  liable  for  such  municipal  taxes ;  and 
that  upon  those  grounds  he  concurred  in 
affirming  the  judgment  of  the  lower  court. 

The  bridge  company  and  the  railroad  com- 
pany sued  out  a  writ  of  error  from  this  court, 
to  review  the  Judgment  oi  the  Court  of  Ap- 
peals. 

The  bridge  company  assigns  for  error  (1) 
that  the  Court  of  Appeals  ened  in  overruling 
its  claim  that  the  acceptance  of  its  charter 
and  the  construction  of  its  bridge  amounted 
in  law  to  a  contract  between  it  and  Kentucky, 
that  no  part  of  its  bridge,  north  of  low- water 
mark  on  the  Kentucky  shore  of  the  river, 
ever  should  be  subjected  to  taxation  by  ibe 
city  for  municipal  or  any  other  purpose ;  (2) 
that  the  court  erred  in  overruling  the  claim 
of  tlic  bridge  company  that  the  tax  ordinances 
of  the  city  were  null  and  void  so  far  as  they 
assessed  for  taxes  the  bridge  structure  north  if 
low- water  mark  on  the  Kentucky  shore  of  the 
river,  because  those  ordinances  impaired  the 
obligations  of  the  charter  contract  of  the 
bridge  company  with  Kentucky,  and  were 
repugnant  to  the  Constitution  of  the  United 
States;  and  (8)  that  it  erred  in  oyermling 
the  claim  of  tne  bridge  company  that  its 
bridge  was  exempt  from  the  taxation  in 
question,  because  ft  spanned  the  Ohio  River, 
n  navigable  stream  and  interstate  river,  and 
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was  solely  a  means  of  Interstate  oommeroe, 
erected  under  authority  from  the  United 
States  and  receiving  no  protection  from  tb» 
city.  The  bridge  company  and  the  railroad 
company  both  of  them  assign  for  error  that 
the  court  erred  in  overruling  their  claim  that 
the  tax  ordinances  of  the  city  impaired  the 
obligation  of  the  contract  of  Fcbniary  27. 
1884,  between  the  bridee  company,  axid  the 
railroad  company,  and  were  void,  becaufie 
repugnant  to  the  Constitution  of  the  United 
Statea. 

The  city  of  Henderson  now  makes  a  motion 
to  dismiss  the  writ  of  error  for  want  of  Juris- 
diction in  this  court,  on  the  grouna  that  no 
federal  question  was  actually  decided  by  the 
state  court. 

Although  a  federal  question  may  have  been 
raised  in  the  state  court,  yet  of  the  case  was 
decided  in  that  court  on  grounds  not  involv- 
ing a  federal  question,  but  broad  enough  to 
sustain  the  decision,  this  court  will  refuM 
to  entertain  Jurisdiction.  Kreiffer  y.  Shelbf 
B,  Co,  126  U.  S.  89,  45  [81 :  675,  678] ;  De^ 
Sauswret.  OaiUard,  127  U.  S.  216.  2^4  [82: 
125,  182]  ;  BaU  v.  Aker$,  182  U.  S.  554,  664. 
565  [83:  442,  446]  ;  Hopkins  y.  MeLwt,  133 
U.  S.  880,  886,  997  [88 :  660,  662,  668]  ;  John- 
son  y.  Bisk,  187  U.  B.  800.  806,  M7  [84 :  68a» 
6861. 

The  opinion  of  the  state  court  Is  bssed  ^699) 
wholly  upon  the  ground  that  the  proper  in* 
terpretation  of  the  ordinance  of  February, 
1882,  was  that  the  bridge  company  volontar- 
ily  agreed  that  the  bridge  should  be  liable 
to  taxation.    This  does  not  involve  a  federal 

auestion,  and  is  broad  enough  to  dispoee  of 
le  case,  without  reference  to  any  federal 
question.  This  court  cannot  review  the  con- 
struction which  was  given  to  the  ordinance 
as  a  contract,  by  the  state  court. 
There  is  nothing  in  the  suggestion  that  the 
taxation  of  the  bridge  is  a  regulation  of 
commerce  among  the  states,  or  Is  the  taxation 
of  any  agency  oi  the  federal  government. 

The  case  of  Louisvitte  Bridge  Co,  y.  Lowis- 
tHU,  81  Ky.  189,  was  not  decided  until 
May,  1883.  more  than  a  year  after  the  ordi- 
nance of  the  city  of  Henderson  was  accented 
by  tiie  bridge  company.  In  February,  1^88. 

The  contract  of  February,  1884,  between 
the  bridge  oompany  and  the  railroad  com- 
pany, was  made  more  than  two  years  after 
the  ordinance  of  February,  1882,  came  into 
existence. 

Neither  the  oplnteo  of  the  Court  of  Ap- 
peals in  the  present  case,  nor  that  of  Oktrf 
Justice  Holt,  nor  that  of  the  circnit  court  of 
the  State,  puts  the  decision  upon  any  fed- 
eral question ;  snd  on  this  writ  of  error  to  the 
state  oourt,  we  are  bound  by  Its  Interpretation 
of  the  oontract  oontained  in  the  ordinance, 
in  view  of  the  constituttoa  and  laws  of 
Kentucky,  snd  cannot  rsview  that  question. 

WTtt  &f  SfTOT  trntMiSSed, 

Mr,  JusUm  HarUa  dlsssnti. 
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,    THE  tmiCAQO.  St.  PAUL,  MINNBAP-| 

tf90]  OUS  AND  OMAHA  RAILWAT         I 

COMPANY,  PV.  in  Err., 

«. 

JOHN  B0BERT8. 
(0ee  &a  Beportflr*i  ed.  60(MB6l) 

Aei  tf  Manh  S,  JSSl—^rder  qf  cirmUt  eowrt 
rmnanding  caum  to$iateeaurt,natr0newaM6. 

ih  Under  the  Aot  of  Ifaroh  8, 1881,  an  appeal  or 
writ  of  error  oannot  be  taken  to  this  oourtfor  re- 
view of  a  question  Inyolving  the  Jurledtotton  of 
the  oonrt  below«  except  after  final  Judgment. 

4L  This  oonrt  oannot  review  an  order  of  the  olr- 
onlt  oourt  remahdlng  a  oause  to  the  state  oourtt 
although  the  jurisdiotion  of  the  oirouit  oourt  was 
put  tn  issue  in  making  of  the  order. 

[No.  1417.] 

Submitted  Mv.  26, 1891.    Ikoided  Dee.  7,1891. 

Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota,  to  re- 
view an  order  of  that  court  remanding  the 
•cause  to  the  state  court 

On  motion  to  dismiss.    Dismissed. 

Same  case  below,  46  Fed.  Rep.  488. 

The  facts  are  stated  in  the  opinion. 

Iiessrs.W.Am  Day  and  J.  L.  KaeDonald* 
for  defendant  in  error,  in  support  of  motions. 

Messrs,  Enoch  Totten*  J.  H.  Howe  and 
S.  L.  Ferrin,  for  plaintiff  in  error,  against  mo- 
-Uons. 

Mr,  Justice  Lamar  delivered  the  opinion 
•of  the  court : 

This  is  a  motion  to  dismiss  the  writ  of  error 
herein  for  want  of  Jurisdiction,  with  which 
is  united  a  motion  to  affirm  the  judgment  of 
the  court  below.    The  case  is  this :    On  the 
1st  of  November,  1890,  the  defendant  in  error, 
John  Roberts,  brought  an  action  in  a  state 
rcourt  of  Minnesota  against  the  Chicago,  St. 
Pau],  Minneapolis  ana  Omaha  Railway  Com- 
pany, to  recover  damages  for  personal  injuries 
^alleged  to  ha^e  been  sustained  in  consequence 
•of  the  negligence  of  the  company,  while  he 
was  in  its  employ  as  a  fireman  on  one  of  its 
locomotives,  running  between  the  cit^r  of  St. 
Paul  and  the  village  of  St.  James  in  that 
State.    The  damages  were  laid  at  $80,000. 
The  railway  company  very  soon  thereafter 
(the  exact  date  not  appearing  from  the  rec- 
kon!) filed  with  the  clerk  of  the  state  court, 
without  notice  to  the  court  at  all,  its  peti- 
tion and  bond  for  the  removal  of  the  cause 
into  the  United  States  Circuit  Court  for  the 
District  of  Minnesota  on  the  ground  of  di- 
verse citizenship  of  the  parties ;  and  on  the 
:dd  of  November  of  that  year  there  was  filed 
in  the  circuit  court  a  certified  transcript  of 
'the  record  from  the  state  court,  under  the 
hand  and  seal  of  the  cleric  of  the  state  court. 


NOTB.— JLn  to  what  QuestUms  the  UnUed  States  Su- 
S>r€me  Court  wCR  reoiew  on  writ  of  error;  MU  of  ex- 
•ceptions.  see  note  to  Parks  v.  Turner,  18:  8881 

That  the  SupremeOourt  wtS  not  review  the  dtsere- 
itionaryaet4onof  the  court  below,  see  note  to  Bsinow 
V.  HiU.  14:  48. 

As  to  what  It  itndl  decree  or  jvdoment  of  state  or 
'Other  eourU  fmm  whieh  appeal  Ues,  see  note  to  Gib- 
bons V.  Ogden,  6: 808. 
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On  the  same  day  the  railway  company  filed 
an  answer  in  the  circuit  oourt  to  the  merits 
of  the  action.  Up  to  this  time  there  does  not 
appear  to  have  been  any  order  entered  in  the 
state  court  touching  the  removal ;  nor  even 
that  the  state  court  wms  aware  of  the  petition 
for  removal  having  been  filed.  Nor  does  it 
appear  that  the  circuit  court's  attention  had 
as  yet  been  called  to  the  case. 

On  the  18th  of  January,  1891,  the  plain- 
tiff entered  a  special  appearance  in  the  circuit 
court,  for  the  purpose  of  objecting  to  the 
jurisdiction  of  that  court,  and  moved  that 
the  cause  be  remanded  to  the  state  court  for 
the  following  reasons:  (1)  The  action  was 
not,  and  never  had  been,  in  the  circuit  court ; 
(2)  The  action  was  never  removed  from  the 
state  court ;  (8)  A  judgment  had  been  duly 
rendered  and  entered  in  the  state  court  in  the 
cause,  in  favor  of  the  plaintiff  and  against 
the  defendant,  and  within  the  past  fifteen 
days,  and  since  the  filing  of  a  transcript  of 
the  record  in  the  circuit  court,  the  defendant 
appeared  in  the  action  in  the  state  court,  and 
dia  therein  on  the  8d  of  January,  1891,  move 
Uie  state  court  to  have  the  aforesaid  judg- 
ment against  it  vacated  and  set  aside,  which 
motion  was  then  pending,  upon  its  merits, 
in  the  state  court,  and  argument  upon  it  had 
been  continued,  by  consent  of  both  parties, 
until  January  17,  1891 ;  and  (4)  By  making 
said  motion  and  said  appearance  in  the  state 
court,  the  defendant  submitted  itself  to  the 
jurisdiction  of  the  state  court  in  the  action, 
and  thereby  waived  any  and  all  right  which 
it  possessed  to  a  removal  of  the  cause  to  the 
cireuit  court. 

Argument  was  had  on  this  motion,  and,  on 
the  81st  of  March,  1891,  the  cireuit  court  en- 
tered an  order  sustaining  the  motion  and  re- 
manding the  cause  to  the  state  court.  (45 
Fed.  Rep.  488.)  To  reverse  that  order  this 
writ  of  error  is  prosecuted. 

The  ground  upon  which  the  motion  to  dis- 
miss is  based  is,  that  the  writ  of  error  is  not 
only  not  authorized,  l^it  is  expressly  denied 
by  the  second  section  of  the  Act  of  Congress 
approved  Maroh  8,  1887,  (24  Stat,  at  L.  552,) 
as  corrected  by  the  Act  of  August  18,  1888,  (25 
Stat,  at  L.  488, )  the  last  paragraph  of  which  is 
as  follows :  **  Whenever  any  cause  shall  be 
removed  from  any  state  court  into  any  cir- 
cuit court  of  the  United  States,  and  the  cir- 
cuit court  shall  decide  that  the  cause  was  im- 
properly removed,  and  order  the  same  to  be 
remanded  to  the  state  court  from  whence  it 
came,  such  remand  shall  be  immediately 
carried  into  execution,  and  no  appeal  or  writ 
of  error  from  the  decision  of  the  circuit 
court  so  remanding  such  cause  shall  be  al* 
lowed." 

The  question  presented  for  our  decision  is. 
Has  this  court  upon  this  record,  the  appel- 
late jurisdiction  to  review  the  order  oi  the 
circuit  court  remanding  the  cause  to  the  state 
court? 

The  case  of  Morey  t.  Lockhari,  128  U.  8. 
56.  58  [81 :  68.  691,  was  an  appeal  from  an 
order  ci  the  cireuit  oourt  remanding  a  suit 
which  was  begun  in,  and  had  been  removed 
from,  the  state  court  to  the  circuit  court, 
after  the  Act  of  March  8,  1887,  24  Stat,  at  L. 
552,  went  into  effect.    A  motion  to  dismiss 
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the  appeal  was  filed,  and  was  granted  by 
this  ooiurt,  upon  the  ground  that  ''the  order 
of  the  oircuit  oourt  remanding  the  cause  to 
the  state  oourt  is  not  a  final  Judgment,"  cit- 
ing CkUago  d  A.  B.  Oo.  y,  WuwaU,  90  U. 
8.  28  Wall.  607  Q^:  108].  The  court,  in 
its  opinion  deliTered  by  Mr.  Ohirf  JutHoe 
Waite,  after  quoting  section  9  of  the  Act  of 
1887,  said : 

''It  is  contended,  however,  that  the  prohi- 
bition a^inst  appeals  and  writs  of  error  in 
the  Act  of  1887  applies  only  to  removals  on 
account  of  prejudice  or  local  infiuence ;  but 
that  cannot  oe  so.  The  section  of  the  statute 
in  which  the  provision  occurs  has  relation  to 
removals  generally,  those  for  prejudice  or 
local  infiuence  as  well  as  those  for  other 
causes,  and  the  prohibition  has  no  words  of 
limitation.  It  is  in  effect  that  no  appeal  or 
writ  of  error  siiall  be  allowed  from  an  order 
to  remand  in  'any  cause  removed  from  any 
state  court  into  any  circuit  court  of  the 
United  States. ' » 

In  lUehnumd  d  D.  B,  Oo.  v.  Thowran,  184 
IT.  8.  45  [88:  871],  which  was  an  appeal 
from  the  order  of  a  circuit  court  remanding 
the  cause  to  a  state  court,  it  was  held  that 
an  order  remanding  a  cause  from  a  circuit 
court  of  the  United  States  to  the  state  court 
[6M]  from  which  it  was  removed  is  not  a  final 
Judgment  or  decree,  and  that  this  oourt  has 
no  lurisdiction  to  review  it;  and  the  motion 
to  dismiss  the  appeal  for  want  of  lurisdiction 
was  granted.  In  the  opinion,  aelivered  by 
Chitf  Justice  Fuller,  the  court  said :  **  Before 
the  Act  of  1876,  chap.  187,  18  8tat.  at  L. 
470;  we  keld  that  an  order  by  the  circuit 
court  remanding  a  cause  was  not  such  a  final 
Judgment  or  decree  in  a  civil  action  as  to 
give  us  Jurisdiction  for  its  review  by  writ 
of  error  or  appeal.  The  appropriate  remedy 
in  such  a  case  was  then,  by  mandamus,  to 
compel  the  circuit  court  to  hear  and  decide  ;* 
citing  authorities.  "The  Act  of  1875,  made 
such  order  reviewable  (without  regard  to  the 
pecuniary  value  of  tile  matter  in  dispute) ; 
but  by  the  Act  of  March  8,  1887.  24  Stat,  at 
L.  652,  655,  chap.  878,  as  corrected  by  the 
Act  of  August  18,  1888,  26  Stat  at  L.  488, 
chap.  866,  Uie  provision  to  that  effect  was 
repealed ;  and  it  was  also  provided  that  no 
appeal  or  writ  of  error  should  be  allowed 
from  the  decision  of  the  circuit  oourt  remand- 
ing a  cause.*  184  U.  8.  46  [88:  871].  And 
again :  "The  words  'a  final  Judgment  or  de- 
cree,' in  this  Act,  are  manifestly  used  in 
the  same  sense  as  in  the  prior  statutes  which 
have  received  interpretations,  and  these  order 
to  remand  were  not  final  Judgments  or  de- 
crees, whatever  the  ground  upon  which  the 
circuit  court  proceeded;"  citing  Oravet  v. 
OarHn,  182  U.  8.  071  (88:  462]. 

It  is  contended  by  counsel  for  plaintiff  in 
error  that  this  ^PIMal  lies  under  M  4  and  6 
of  the  Act  of  Oongiess  approved  March  8, 
1821.  (26  Stat  at  L.  826.)  The  fourth  sec- 
tion and  that  part  of  the  fifth  relied  on  read 
as  follows : 

"Sec.  4.  That  no  appeal,  whether  by  writ 
of  error  or  otherwise,  shall  hereafter  be  taken 
or  allowed  from  any  distriol  court  to  the  ex- 
isting dreuit  coorto,  and  no  appellate  luris- 
diction shall  hereafter  be  exercised  or  allowed 
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by  said  existinff  circuit  courts,  but  all  i^^ 
peals  by  writ  of  error  othco^se,  [tie]  fran 
said  district  courts  shall  only  be  sabjeot  to 
review  in  the  Supreme  Court  of  the  United 
States  or  in  the  oircuit  ooort  of  appeals  here- 
by established,  as  is  hereinafter  provided, 
and  tiie  review,  by  appeal,  by  writ  of  error, 
or  otherwise,  from  the  existing  circuit  courts 
shall  be  had  only  in  the  Supreme  Cooittrf  the 
United  States  or  in  the  cireuit  courts  of  ap- 
peals hereby  established,  according  to  the 
provisions  of  this  Act  regulating  tfie  same. 

"Sec.  5.  That  appeals  or  writs  of  error 
may  be  taken  from  the  district  oourli  or  from 
the  existing  circuit  courts  direct  to  the  8«- 
preme  Court  in  the  following  cases : 

"In  any  case  in  which  the  Jurisdiction  of 
the  court  is  in  issue." 

It  is  urged  tliat  when  the  copy  of  the  reoord 
in  the  suit  in  the  state  oourt  was  entered  in 
the  circuit  court  a  case  was  pending  therein, 
and  when  the  obi  Actions  to  the  Junsdiction 
were  presented,  tLe  Jurisdiction  of  the  cooit 
was  put  in  issue.  Tnis  provision  of  the  Act 
of  1801  has  been  passed  upon  bv  this  oourt  in 
the  case  of  MeLish  v.  Baft  Just  decided, 
ante,  918.  In  that  case  the  motion  to  dis- 
miss the  writ  of  error  was  granted,  upon  the 
ground  that  the  provision  authorising  ap- 
peals or  writs  of  error  to  be  taken  direct  to 
this  court,  "in  any  case  in  which  the  Juris- 
diction of  the  oourt  is  in  issue,"  does  not 
make  an  appeal  or  writ  of  error  allowable 
before  the  cause  has  proceeded  to  final  Judg- 
ment. It  is,  therefore,  our  opinion  tliai 
the  revisory  power  of  this  oourt  cannot  bo 
invoked  on  this  record  although,  by  the  nM>- 
tion  to  remand,  the  Jurisdiction  of  the  cir- 
cuit court  was  put  in  issue. 

Tkewrit^if  mrar  it  ditmimed. 


THB  SmaSR  MANUFACTURING  COM- 

PANT,  Afpi., 

e. 

WILLIAM  A.  WRIOHT,  ComptioUerGen- 
eral  of  the  State  of  Georgia,  bt  ai^ 

(See  8. 0.  Beporttf^  ed.  SSS-TOQD 
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tougJU  to  be  enfoined^rtmidffftr 
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tut  baf  bMo  p«M  hf  oomplahumtt  the  appeal 
fron  •neb  deoTM  will  bedlimined. 

%  Wbef«llief«ltaB6nfof«edeolleot1ofiof  ttillle* 
gml  MIS  Slid  pajBMBt  under  a  protest,  (be  remedj 
of  (be  partj  for  (be  reiUtutton  of  (be  monej  to 
bj  aodOQ  at  law  and  oot  io  equltj  by  Injunodoo. 

(Ka  la) 

ibyiMtf  Jpra  Xfc  iS9L      DtoutedDec.  7, 1091. 

APPEAL  from  ■  decree  of  tbe  Circuit  Court 
of  tbe  United  Sutet  for  tbe  Nortbem  Die- 
Irict  of  Oeoriria,  dJemlaeiDg  a  luit  Id  equity  to 
eDjoin  tbe  oouectioD  of  a  tai.    Dumimd, 
ttee  same  oaae  below,  88  Fed.  Rep.  181. 

fiutement  bj  Mr  JtutiM  Fields 

Tbe  appellaut,  the  oomplainaot  below,  is 
A  corporation  formed  under  tbe  laws  of  New 
Jersey.  The  defendant  \¥right  is  the  Comp- 
troller-Oeneral  of  the  State  of  Oeorffia,  and 
the  defendant  Thomas  the  slieriff  of  one  of 
its  counties,  both  citizens  of  that  State.  Tbe 
complainant  is  engaged,  in  New  Jersey,  in 
the  manufacture  of  sewing-machines  and  ar- 
ticles employed  in  their  use.  These  it  sends, 
and  has  been  In  the  habit  of  sending  for  many 
rears,  to  Georgia,  where  it  keeps  on  band  in 
Its  buildings  a  large  stock  and  sells  them  to 
consumers,  or  by  sub-agents  sent  through  the 
State. 

In  December,  1888,  tbe  Legislators  of 
Georgia  passed  an  Act  to  raise  rcTcnue  for 
the  flscal  years  of  1887  and  1888,  which, 
among  other  things,  proTided  for  the  col  lee- 
tioo  or  a  license  tax  from  the  TUMlors  of  sew- 
Ing-macbines  in  the  State. 

The  bill  alleges  that  in  this  tax  the  Act 
discriminates  between  retail  dealers  who  are 
IndiTidcuils,  and  dealers  who  are  companies, 
or  wholesale  deslers  in  machines  on  which  the 
tax  required  has  not  been  paid  by  the  man- 
ufacturing companies,  in  this,  that  it  re- 
onires  of  the  latter  tbe  payment  of  two  him- 
ored  dollars  for  the  purpose  of  doing  business 
In  the  Sute,  and  in  addition  a  tax  of  ten 
dollars  for  each  agent  employed,  whilst  of 
the  former  no  tax  at  all  is  required.  It  is, 
therefore,  contended  that  the  Act,  in  this  re- 
•pect,  ylolates  the  7th  article  of  tbe  sUte 
ooostitution,  requiring  tmiformitr  of  taxa- 
tion apoo  the  same  class  of  sublects,  and 
Also  tbe  last  clause  in  the  1st  section  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States,  which  declares  that  no  State 
shall  "deny  to  any  person  within  its  Jurisdic- 
tion tbe  equal  protection  ot  thp  laws,"  and 
thereby  imposes  a  limitation  upon  all  the 
powers  of  the  State  which  can  touch  tbe  in- 
oiyidiml  or  his  proper^. 

The  bill  seU  forth,  in  snbstance.  that  not- 
withstanding these  sJleged  groomu  of  inva- 
lidity  In  tbe  law.  tbe  Comptroller-General 
of  the  State  is  seekinff  to  enforce  the  colleo- 
tlon  of  tbe  tax,  and  has  placed,  or  is  aboat 
to  pi««'^.  for  this  purpose,  ezecntions  in  the 
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hands  oi  the  defendant  Thomas*  sheriff  of 
Fulton 'County.  It  therefore  prays  for  an 
injunction  staying  the  proceedings  until  the 
further  order  of  the  coiut,  and  t£it  upon  the 
final  bearing  the  comptroller  may  be  perpet- 
ually enjoined  from  issuing  any  execution 
for  the  collection  of  the  tax. 

Tbe  Comptroller- General  answered  the  bill, 
and  upon  the  hearing  which  followed  the 
court  denied  the  injunction  and  dismissed  tbe 
bill.  88  Fed.  Rep.  121.  From  iu  decree 
the  case  is  brought  to  this  court  on  appeal. 

Me9$r$.  GrosTenor  Lowmy  and  Oeoi^n 
HUlyer  for  appellant. 
Mr,  CUixord  Anderson  for  appellees. 

Mr.  JtuHicB  Field,  after  suting  the  case, 
delivered  the  opinion  of  the  court: 

We  are  relieved  from  a  cousideratioo  of 
the  interesting  questions  prescnt4nl  as  to  the 
TsliditT  of  ttie  legislation  of  Georgia  levy- 
ing a  license  tai  upon  dealers  in  sewiog- 
machines,  arising  from  the  alleged  discrim- 
ination iniulc  between  retail  dealers  wbo  are 
individuals  and  retail  dealers  who  are  com- 
t>anies,  or  wholesale  dealers  in  such  ma- 
chines, where  the  tax  required  has  not  been 
paid  by  the  manufacturing  oompanies.  as  the 
taxes,  to  enjoin  the  collection  uf  which  this 
suit  was  instituted,  have  been  paid  by  the 
complainant  since  the  decree  dismissing  tbe 
bill  was  entered.  This  appears  from  the  cer- 
tificate of  the  Comptroller- General  and  tbe 
representation  of  tbe  attorney- general  of  the 
Sute,  accompanied  by  copies  of  tbe  writs  of 
execution  on  which  they  were  collected  with 
tbe  receipts  of  the  sheriff  endorsed  thereon. 
The  taxes  being  paid,  the  further  prosecution 
of  this  suit  to  enjoin  their  collecti^Hi  would 

E resent  only  a  moot  Question,  upon  which  we 
sve  neither  the  right  nor  the  inclination  to 
express  an  opinion. 

This  subject  was  considered  somewhat  at 
length  in  LUUe  v.  Bhten,  184  U.  S.  547 
[88 :  1016].  The  payment  of  the  taxes  was, 
it  is  true,  made  niider  protest,  the  complain- 
ant declaring  at  the  time  that  they  were  il- 
legal, and  that  it  was  not  liable  for  them ; 
that  the  payment  was  made  under  compul  - 
sion  of  toe  writs;  and  that  it  ^^as  intended 
to  demand,  sue  for,  and  recover  back  the 
amoimts  paid.  If  this  enfcntsed  collection 
and  protest  were  safildent  to  preserve  to  the 
oomplainant  the  right  to  proceed  for  the  res- 
titution of  the  money,  upon  proof  of  the 
illegalitj  of  the  taxes,  such  reilress  must  be 
sought  in  an  action  at  law.  It  does  not  con- 
tinue in  existence  the  equitable  remedy  by 
inliuotion  whi^  was  aought  in  tbe  present 
suit.  The  equitable  groand  for  the  relief 
prayed  ceased  with  tbe  payment  of  tbe  taxes. 

The  appeal  imu€  ikm^'e  he  4kmimei;  mnd 
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UNITED  STATES  REPOKTS. 


OXLl  UNITED  STATES. 


141  U.  S.  1-18,  85  L.  631,  IN  BE  GABNETT. 

Shipping.— Fourth  section,  act  of  1886,  extending  limited  lia- 
bility to  river  Tessels,  Is  valid,  p.  12. 

Admiralty^— Congress*  power  to  amend  maritime  law  extends  to 
all  maritime  matters  and  places,  p.  12. 

Approved  In  Lehigh  Val.  R.  R.  v.  Pennsylvania,  145  U.  S.  203, 
3G  L.  676,  12  S.  Ct  800.  obiter;  The  E.  A.  Shores,  Jr.,  73  Fed.  348, 
holding  Barter  law  (February  13,  1803)  applies  to  vessels  on  Great 
Lakes. 

Distinguished  in  The  City  of  Norwalk,  55  Fed.  105,  holding  State 
statute  giving  damages  for  negligence  as  applied  to  collision  in 
navigable  waters  valid. 

Shipping.— Limited  liability  law  extends  to  navigable  rivers 
«bove  tide  water,  p.  14. 

Approved  in  Willow  River  Club  v.  Wade,  100  Wis.  00.  76  N.  W. 
275,  42  L.  B.  A.  318,  and  n.,  holding  Willow  river  navigable. 

Admiralty  law  and  Jurisdiction  extend  ojer  Savannah  river  to 
highest  navigable  point,  p.  18. 

Approved  In  Mills  v.  United  States,  46  Fed.  745,  holding  rights 
•of  riparian  owner  In  ebb  and  flow  of  tide  subordinate  to  control 
of  government  for  navigation. 

Admiralty  Jurisdiction  extends  over  regularly-enrolled  vessel  In 
•commerce  on  navigable  river,  p.  18. 

Approved  In  In  re  Morrison,  147  U.  S.  33,  37  L.  67.  13  S.  Ct.  253, 

4Uid  The  H  A«  Shores,  Jr.,  78  Fed.  347,  both  applying  principle; 

Lehigh  Val.  B.  B.  t.  Pemuqrlvanla,  145  U.  &  204,  $6  L.  676»  12  8. 

€t  800,  obiter. 

T 
U.  S.  Notes  141  U.  S.  35  L.  ed.  908—54  p. 


141  U.  8. 18-86  Notes  on  U.  &  Reports.  • 

141  U.  8.  18-86,  35  L.  618.  PULLHAN^S  PALACB<!AR  OO.  T. 
PBNNSYIiVANIiL 
Ooiirts.-7i8tate  court's  decision  that  tax  law  accords  wtth  8tat» 
Constitution  is  condnslTe  on  error,  p.  21. 

ApproTed  in  Western  Uidon  TeL  Oo.  v.  Henderson,  68  Fed.  600, 
holding  act  oC  Indiana,  March  6,  1898,  relating  to  taxation,  ralid; 
Prestpn  t.  Finley,  72  Fed.  855,  upholding  Texas  occupation  tax  on 
persons  selling  certain  newspapers  or  publications  of  like  char- 
acter; Osborne  t.  State,  88  Fla.  197,  88  Am.  St  Sep.  123,  14  So. 
699,  25  U  B.  A.  182,  obiter. 

Taxation.— Personalty  Is  taxable  where  found,  IrrespectlTe  of 
owner's  domicile,  p.  22. 

ApproTed  in  New  Orleans  t.  Stempel,  175  U.  8.  821,  20  fl.  Ct 
114,  following  rule;  Brown  t.  Smart,  145  U.  S.  497,  80  V.  775i  12 
8.  Ct  969,  extending  principle  to  insolvent  law  declaring  convey- 
ance of  property  by  insolvent,  void;  Adams  Express  Co.  v.  Ohio, 
165  U.  S.  226,  227,  41  L.  697,  17  S.  Ct  811,  upholding  Ohio  sUtute 
taxing  exiNress  companies;  Adams  Express  Ca  v.  Ohio,  166  U.  8. 
224,  41  L.  979,  17  S.  Ot  607,  holdli^g  Kentucky  statute  of  Novem- 
ber 11,  1892,  imposing  "franchise"  tax  on  cori>oratlon8  valid  as 
to  foreign  corporations;  Savings  Society,  v.  Multnomah  Co.,  169  U. 
S.  427,  42  L.  805,  18  6.  Ct  894,  applying  principle  to  Oregon  stat- 
ute taxing  mortgages  though  owned  by  non-residents;  Western 
Union  TeL*  Co.  v.  Norman,  77  Fed.  21,  23,  holding  Kentucky  sta^ 
ute  of  1894,  I  4077,  imposing  tax  on  corporate  franchises,  valid. 

Commerce.— State  may  tax  personalty  engaged  in  interstate  or 
foreign  commerce,  like  other  personalty,  p.  28. 

Approved  in  Cleveland,  etc.,  Ry.  v.  Backus,  154  U.  8.  445,  38 
L.  1046,  14  S.  Ct  1124,  and  Linehan,  etc.  Transfer  Oo.  v.  Pender- 
grass,  70  Fed.  2,  86  U.  S.  App.  48,  following  rule;  Flcklen  v. 
Shelby  Co^  145  U.  S.  22,  36  L.  607,  12  S.  Ct  812,  upholding  Ten- 
nessee broker's  license;  Emert  v.  Missouri,  156  U.  8.  320.  89  L.  437. 
15  S.  Ct  874,  upholding  State  license  tax  on  peddlers  as  to  ped- 
dlers of  goods  sent  to  them  by  foreign  manufacturers;  In  re 
Nichols,  48  Fed.  165,  declaring  dty  oMlnance  imposing  liceose  tax 
OB  solicitors  void  as  to  solicitors  for  foreign  houses;  Sanford  v. 
Poe,  69  Fed.  554,  665,  87  U.  6.  App.  878^  aiyplying  principle  to  State 
statute  assessing  express  companies;  Reinhart  v.  BTDonald.  76 
Fed.  406,  holding  State  may  tax  rolling^rtock  used  partlr  In  fitatOr 
though  also  taxed  in  anoth^  State;  Jack  v.  Walker,  79  Fed.  14a, 
holding  mortgage  upon  Ohio  real  estate  owned  by  non-rsatdent 
owner,  not  taxable  in  Ohio;  Denver,  etc.,  Ry«  v.  Chur^  17  Colo. 
8.  8,  31  Am.  St  Rep.  253,  257,  28  P&c  468,  470,  holding  domestie 
corporation  taxable  on  cars  In  Its  use,  though  owned  by  foreign 
corporatlcm;  Han  v.  RefHgerator  Transit  Co^  24  Cola  296^  297^ 
296,  299,  300.  301,  66  Am.  St  Rep.  225,  228,  227,  228,  51  Pac  428. 
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424,  425,  following  rule  In  taxation  of  refrigerator  can;  Western 
Union  Tel.  Co.  v.  Taggart  141  Ind.  295,  40  N.  B.  1065.  holding 
Indiana  statute  of  Harcb,  1803,  apportioning  tax  upon  property  of 
telegrai^  company  In  State,  ralld;  Ck)lt  t.  Sntton,  102  Mich.  827, 
60  N.  W.  601,  26  L.  R.  A.  820,  holding  State  statute  declaring  con- 
tracts of  corporations  Told,  unless  franchise  license  fee  paid,  Told 
as  to  foreign  corporations;  Buck  t.  Miller,  147  Ind.  001,  02  Am. 
St.  Bep.  446,  47  N.  E.  11,  87  L.  R.  A.  800,  applying  principle  to 
taxation  of  choses  In  action;  Lumberrllle  Bridge  Go.  t.  Assessors, 
65  N.  J.  U  585,  26  Atl.  713,  25  L.  R.  A.  187,  reviewing  cases  on 
State  taxation;  dissenting  opinion  In  In  re  Bronson,  150  N.  Y.  19,  44, 
N.  E.  712,  84  L.  R.  A.  245,  majority  holding  b<mds  of  local  corpo- 
ration kept  at  residence  of  non-resident  owner,  not  taxable  under 
New  York  law  of  1802,  chapter  899;  Transit  Oo.  t.  Lynch,  IS^tah, 
887,  55  Pac.  641,  holding  leased  cars  owned  by  corporation  having 
DO  business  In  State,  but  used  In  State,  taxable  there;  State  v. 
Stephens,  140  Mow  G81,  682,  69  Am.  St.  Rep.  680,  687,  48  8.  W.  934, 
985.  Briggs  V.  4Stroud,  58  Fed.  719,  Pollock  v.  Farmers'  Loan,  etc., 
CkK,  157  U.  S.  576,  89  L.  817,  15  S.  Ct  688,  and  Osborne  v.  6Ute. 
33  Fla.  200.  89  Am.  St.  Rep.  124,  14  So.  600,  25  L.  B.  A.  182. 
obiter;  Western  Union  TeL  Co.  v.  Taggart,  168  U.  8.  14,  41  L.  54, 
16  8.  Ct  1068,  New  York  v.  Roberts,  171  U.  S.  665,  19  8.  Ct.  61, 
snd  Chicago,  etc.,  Ry.  v.  Sturm,  174  U.  S.  714,  19  8.  Ct  799,  argu- 
endo. See  62  Am.  St  Rep.  449,  note  revIewlDg  cases  on  taxation 
of  personalty;  02  Am.  St.  Rep.  470,  472,  474,  note. 

Distinguished  In  People  v.  Wemple,  138  N.  Y.  11,  15,  88  N.  E. 
723,  724,  19  L.  R.  A.  698,  699,  holding  railroad  whose  only  business 
within  State  Is  receipt  and  discharge  of  freight  over  Its  lines,  not 
taxable  by  State  on  franchise. 

Taxation  by  State  of  railroad's  capital  stock  In  proportion  of 
State  mileage  to  total  mileage  Is  valid,  p.  26. 

Approved  Ih  Commonwealth  v.  Railroad  Co.,  145  Pa.  St  104,  22 
AtL  158,  following  rule;  Pittsburgh,  etc.,  Ry.  v.  Backus,  154  U.  S. 
481,  88  L.  1038,  14  S.  Ct  1119,  upholding  Indiana  statute  of  March 
6,  1891;  Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  8.  606,  89  L.  816, 
15  8.  Ct  270,  applying  principle  to  tax  on  telegraph  company.  Im- 
posed  under  Mississippi  C6de  of  18S0.  chap.  10,  |  665;  Western 
Union  Tel.  Co.  v.  Taggart  168  U.  S.  21,  41  L.  57,  16  S.  Ct  1061, 
following  rule  In  upholding  Indiana  statute  taxing  telegraph  com- 
pany; American,  etc..  Transit  Co.  v.  Hall,  174  U.  S.  75,  78,  82,  10 
8.  Ct  001,  608,  604,  applying  principle  under  Colorado  statute; 
Board  of  .Vssessors  v.  Pullman,  etc..  Car  Co.,  60  Fed.  88,  23  U.  8. 
App.  180,  affirming  55  Fed.  209,  following  rule  under  Louisiana 
act  of  1890,  No.  106.  |  29;  Wells,  Fargo  &  Co.  v.  Crawford  Co.,  G3 
AriL  589,  40  8.  W.  713,  37  L.  R.  A.  875,  applying  principle  to  taxa* 
tloo  of  express  company;  Western  Union  Tel.  Co.  v.  Taggart  141 
Ind.  208,  801,  40  N.  E.  1054,  1057,  applying  principle  In  «»onstructloii 
of  Indiana  statute  of  March.  1898,  taxing  telegraph  lines;  State  v. 
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Btste  Board,  eta,  S  S.  Dak.  861,  58  N.  W.  106,  holding  certV>rarf 
iloeB  not  lie  to  review  assessments  of  taxable  property;  Ti'ansit 
Oa  T.  L^cdi,  18  Utah,  892,  55  Pac.  642,  appljring  priDciple  to  taxa- 
tion of  leased  railroad  cars;  Adams  Express  Go.  t.  Ohio,  165  IT.  S. 
220,  221,  41  U  605,  17  8.  Ct  800,  argnendo.  See  f7  Am.  fit  B«pi 
661,  62  Am.  8t  B«ix  176,  and  62  Am.  St.  Rep.  468,  471,  notes. 

Distlngnlshed  in  dissenting  opinion  in  Adams  Express  Co.  t. 
Ohio,  165  U.  &  240.  41  L.  705,  17  8.  Gt  820,  majority  upholding 
Ohio  statute  taxing  express  companies;  Western  Union  TeL  Co.  t. 
Poe,  61  Fed.  466,  holding  tax  npon  property  of  telegraph  com- 
pany, determined  in  part  by  aggregate  valne  of  capital,  conflicts 
with  Constttntloo  of  Ohio,  art  12,  f  2;  Denver,  etc.,  Ry.  v.  Ghnrch, 
17  Golo.  4,  81  Am*  St.  Rep.  254,  28  Pac.  470,  holding  domestic  cor- 
poratloa  taxable  on  oars  In  its  use,  though  owned  by.  foreign  cor- 
poration; OBbome  v.  State,  88  Fla.  186,  lOSK^  80  Am.  St  Rep.  114, 
110.  14  So.  606,  607,  26  L.  R.  A.  128,  180.  holding  State  statute 
requiring  payment  of  license  to  do  business,  not  applicable  to  such 
as  may  constitute  interstate  commerce. 

Tazatloau—  Property  merely  carried  through  a  State  may  not  be 
taxed  by  such  State,  per  Bradley.  J.,  dissenting,  p.  30. 

Approved  In  dissenting  opinion  in  Pullman  Car  Co.  v.  HaywanL 
141  U.  S.  30,  86  L.  622,  11  8.  Gt  883,  majority  following  principal 
case;  KeUey  v.  Rhoads,  7  Wyo.  250,  75  Am.  St  Rep.  014,  61  Pac 
507,  80  Ia  R.  A.  600,  holding  sheep  brought  into  State  for  graaing, 
with  ultimate  intent  of  exportation,  shipment  did  not  begin  until 
sheep  started  on  final  JouiQey  by  rail. 

Taxatioo.— Personalty  is  taxable  where  situate,  thou|^  also 
taxed  where  owner  resides,  per  Bradley*  J.,  dlssoiting,  p.  81. 

Approved  in  KeUey  v.  Rhoads,  7  Wyo.  204,  75  Am.  St  Rep.  WK 
61  Pac.  500,  80  Li.  R.  A.  602,  holding  sheep  legally  taxable  In  one 
State  not  exempt  because  also  assessed  in  another  State  for  same 
year. 

Miscellaneous.— Hlsdted  in  Dooley  v.  Pease,  88  Fed.  440,  60  U. 
8.  App.  252. 

141   U.   a   86-80.  85  li.   621,   TVIAMAS  PAI4AOE-GAR   GO.   T. 
HAYWARD. 
Affirmed  on  authority  of  Pullman  Gar  Co.  v.  Pennsylvania,  141 
U.  8.  18;  86  Ix  618,  11  8.  Ct  876,  supra,  p.  80. 

Cited  In  State  t.  Adams  Express  Co.,  144  Ind.  667,  42  N.  B.  485, 

upholding  Indiana  R.  S.,  I  8484,  relative  to  taxation  of  express 

companies  as  unit  profit-producing  system.    Set  27  Am.  8t  Repi. 
661,  note. 

141   U.  6.   40-47,  86   L.  628.   MASSACHUSBrTDB  v.   WESTERN 
UNION  TBli.  CO. 
Commerce.— Property  within  a  State,  though  used  Ui  Interstats 
rotnmerce.  Is  taxable  by  State,  p.  46. 


U  Crutcber  ▼.  Kentucky.  141 U.  8. 47-^ 

Dtotlngn1>h»d  la  People  ▼.  Wempte,  138  N.  Y.  Ifi.  Sa  K.  BL  7a«, 
19  L.  R.  A«  600,  boUUnf  railroad,  wboae  oolj  Imdiieaa  within  State 
la  recelTing  and  discharging  freight  and  paaaengen,  not  taxable 
on  franchiae. 

Vazatton  by  State  of  telegraph  eompanjr'a  atock  in  proportion 
eC  State  mileage  to  entire  mileage  aad  dedacting  penonalty  tax* 
able  by.  towna,  is  yalid,  p.  44. 

Approred  in  Weetem  Union  Tel.  Co.  t.  Norman,  77  Fed.  24,  aad 
Postal  Tel.  Cable  Oo.  t.  Adams,  166U.  S.696,6e0,80U8ia.l6 
B.  Ct  2T0,  following  role  onder  Mississippi  statute;  Western 
UnloB  Tel.  Oo.  t.  Taggart  168  U.  S.  16,  18,  41  L.  56,  16  S.  Ot  1068, 
1060,  affirming  141  Ind.  288,  801,  40  N.  B.  1064,  1067,  applying  mle 
to  Indiana  statnte;  Adams  Bzpreea  Oo.  t.  CMiio,  166  U.  8.  220,  41 
L.  606,  17  8.  Ct  800,  applying  mle  nnder  Ohio  statute  taxing  ex- 
press companies;  State  t.  Adams  Exp.  Co.,  144  Ind.  667,  42  N.  B. 
486,  applying  mle  nnder  Indiana  law  for  taxation  of  express  com- 
panies; Transit  Ca  t.  Lynch,  18  Utah,  806,  66  Pac.  648,  np- 
bolding  tax  oo  cars  in  State  owned  by  foreign  corporation,  though 
engaged  In  Interstate  commerce;  Legler  t.  Paine,  147  Ind.  160,  45 
N.  B.  606,  obiter. 

Distinguished  in  San  Francisco  t.  Western  Union  T^  Co..  06 
OaL  162,  81  Pac.  14,  17  L.  R.  A«  806,  holdtng  telegraph  company, 
flUag  acceptance  under  U.  S.  R.  8.,  tit.  66,  acquires  national  fran- 
chise not  taxable  by  State. 

Tsader.— Payment  into  court  of  amount  of  tax  claimed  to  be 
doe,  stops  Interest  except  on  balance,  which  draws  the  penal  rate 
only  until  decree  and  then  the  legal  rate,  p.  46L 

141  U.  S.  47-62,  86  L.  640,  CRUTCHER  ▼.  KBNTUCKT. 

Oommerce.— State  law  requiring  license  fee  of  foreign  express 
company's  agenta  and  statement  of  their  capital,  is  void*  p.  56. 

Approred  In  Anderson  t.  Loulsrille,  etc^  B.  Co.,  62  Fed.  61,  d»- 
daring  invalid  Kentucky  statute  requiring  railroads  to  furnish 
separate  cars  for  whites  and  negroes;  Osb<Mrne  t.  State,  88  Fla. 
176,  30  Am.  St  Rep.  108,  14  So.  592,  25  L.  R.  A.  126.  holding 
Florida  statute  taxing  express  companies  ralid  so  loag  as  not 
applied  to  interstate  commerce. 

Conixaerce.— State  law  requiring  license  fee  fbr  carxying  en  In- 
terstate conunerce  is  TOld,  p.  68. 

Approred  in  Hooper  t.  California,  166  U.  6.  688,  80  U  800.  16 
&  Ot  209,  holding  OallfOrnU  Penal  Code,  |  480^  relatire  to  pro- 
eurement  of  Insurance  for  foreign  corporation,  ralid;  dissenting 
opinion  in  Adama  Bxpress  Ca  r.  Ohio,  166  U.  8.  286,  41  L.  700. 
17  S^  Ot  814,  majority  upholding  Ohio  statute  taxing  express  com- 
paales  la  proportion  to  buslaess  la  State;  la  n  Saaders,  62  Fed. 
Wa  18  U  B.  A.  168,  holding  act  making  ssIllBf  of  aaaMfked  seed 
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packages  misdemeanor,  not  wltiiln  police  power  wfth  respect  to 
Imported  seeds;  Minneapolis,  etc^  By.  t.  Milner,  67  Fed.  278,  hold- 
ing detention  and  disinfection  of  Immigrants  by.  order  of  Htmte 
board  of  health  not  regulation  of  commerce;  Georgia  Fadttng  Oo. 
T.  Major,  etc.,  00  Fed.  780,  22  L.  R,  A.  778,  dedarlng  rold  ordi- 
nance Imposing  tax  <m  dealers  tn  meats  not  of  own  raising;  Atilt- 
man  t.  Holder,  68  Fed.  471,  holding  Michigan  statute  taxing  eor> 
poratlons  doing  boslness  therein  void  as  to  fui-eign  corporations 
doing  business  there  by  itinerant  agents;  dissenting  ^[Hnlon  In 
Ounn  T.  Wlilte,  etc,  Mach.  Co.,  57  Ark.  41,  20  8.  W.  SM,  18  L. 
R.  A.  209,  majority  holding  act  of  general  assembly  of  Arksnsas, 
April,  1887,  not  applicable  to  party  engaged  in  Interstate  com- 
merce; San  Bernardino  t.  Southern  Pac  Oo.,  107  OaL  628,  40  Pac 
797,  20  U  R.  A.  329,  holding  dty  cannot  tax  railroad  engaged  in 
interstate  commerce;  Indianapolis  t.  Bieler.  188  Ind.  86,  86  M.  B« 
859,  holding  void  ordinance  exempting  resident  brewers  from  tax; 
Commonwealth  t.  Smith,  92  Ky.  42,  86  Am.  St  Repw  580,  17  8.  W. 
188,  applying  principle  to  tax  oo  telegraph  lines;  Commonwealth 
T.  Pearl  Laundry  Co.,  ~  Ky.  — ,  49  S.  W.  28»  holding  citlam  of 
another  State  may  come  Into  State  and  solicit  laundry  to  be  done 
in  another  State  without  paying  license;  State  t.  Montgomery,  92 
Me.  440,  43  AtL  16,  upholding  peddlers*  license,  Maine  laws  of 
1889,  chapter  298;  Wright  t.  SUte,  88  Md.  440^  41  AtL  797.  m^ 
holding  statute  prohibiting  sale  of  oleomargarine  without  regard 
to  place  of  production;  Commonwealth  t.  Roswell«  173  Mass.  121, 
53  N.  B.  133,  upholding  statute  requiring  Insurance  brokers  to  ob- 
tain license  before  doing  business  in  State;  Grimes  t.  Eddy«  126 
Mo.  188,  47  Am.  St  Rep.  666,  28  S.  W.  762,  26  L.  R.  A.  645,  and 
n.,  holding  State  statute,  prohibiting  transportation  of  diseased 
stock  through  State,  void;  McNaughton  Co.  t.  McGlrl,  20  Mont  188, 
63  Am.  St  Rep.  620,  49  Pac.  65C,  holding  party  purchasing  wool, 
as  agent  for  transportation  outside  of  State,  engaged  in  interstate 
commerce;  People  t.  Wemple,  138  N.  T.  12,  33  N.  E,  723,  19  L.  R. 
A.  698,  h<^ding  railroad,  whose  only  business  within  State  is  dis- 
charging and  receiTing  freight  and  passengers  to  and  from  State, 
not  taxable  on  franchise;  State  v.  Scott  98  Tenn.  260,  39  S.  W. 
2,  86  L.  R.  A.  462,  holding  unconstitutional  law  taxing  solicitors 
for  photographs  to  be  enlarged  outside  of  State;  Railroad  v.  Har- 
ris, 99  Tean.  710,  712,  43  B.  W.  121,  122,  holding  Tennessee  R.  S., 
1895,  p.  592,  chap.  4,  I  7,  imposing  prtrilege  tax  on  railroads  ac- 
cording to  mileage,  not  valid;  Telegraph  Ca  v.  Adams,  71  Miss.  SOO, 
48  Am.  St  Rep.  477,  14  So.  37,  and  dissenting  oplnlOB  in  Blake  v. 
McClung,  172  U.  S.  264,  19  8.  Ot  175,  obiter. 

Distinguished  In  Hotyoke,  etc.  Ice  Co.  ▼.  Ambden,  56  Fed. 
694,  21  L.  B.  A.  320,  holding  service  of  process  from  Massachu- 
setts court  on  dtlaen  of  Vermont  travelling  through  Massachu- 
setts to  attend  Ooaiiectlciit  court  not  unlawful  intarfereBce  with 
commerce. 


is  CrutcUer  r.  Keutucliy.  141 U.  S.  47-02 

ConmMzce.— That  express  company  does  local  business  does  not 
jnstltj  State  requirement  of  license  for  interstate,  p.  00. 

ApproTed  in  Hooper  y.  California,  156  U.  S.  6S4,  39  L.  80(^  IB 
A.  Ot  210^  holding  California  penal  code,  §  489,  relative  to  pfo- 
enrement  of  Insurance  for  foreign  corporation,  valid;  Louisville, 
etc^  R.  R.  V.  Kentucky,  161  U.  8.  700,  40  L.  859,  16  9.  Ct  723, 
dtlng  cases  on  police  power;  Commonwealth  v.  Smith,  92  Ky. 
48,  86  Am.  St.  Rep.  581,  17  8.  W.  188,  following  rule;  Bateman  v. 
Western  Star  HIU  Co.,  1  Tex.  Civ.  App.  92,  20  8.  W.  982,  holding 
void  Kansas  law  requiring  foreign  corporation  therein,  doing  in- 
terstate business,  to  file  articles  of  incorporation  as  prerequisite  to 
doing  business;  WoBSsner  v.  Cottam,  19  Tex.  Civ.  App.  615,  47  8. 
W.  680,  holding  void  Texas  statute  declaring  foreign  corporations 
not  paying  license,  forfeit  right  to  do  business;  State  v.  Uchten- 
■tein,  44  W.  Va.  100,  101,  28  8.  B.  753,  holding  West  Virginia  stat- 
ute requiring  license  to  solicit  orders  void  as  applied  to  soliclta- 
tlon  of  goods  shipped  from  other  States;  dissenting  opinion  in 
BlGklen  t.  Shelby  Co.,  140  U.  8.  27,  86  L.  60a  12  8.  Ct  S14,  ma- 
jority upholding  Toinessee  broker's  license,  though  business  done 
on  behalf  of  non-resident  principals;  dissenting  opinion  in  Maine 
T.  Grand  Trunlc  Ry.,  142  U.  S.  234,  35  L.  997,  12  8.  Ot  168,  and 
Nofw  York,  etc,  R.  R.  v.  Pennsylvania,  153  U.  8.  642,  88  L.  851,  14 
&  Ot  967,  and  People  v.  Wemple,  188  N.  Y.  14,  88  N.  E.  724,  19 
li.  R.  A.  699,  obiter;  Lumberville  Kidge  Co.  v.  Assessors,  55  N.  J. 
L.  585,  20  Atl.  718,  25  li.  R.  A.  187,  arguendo.  See  27  Am.  8t 
Rep.  568,  note. 

Distinguished  in  Osborne  v.  Florida,  164  U.  8.  664,  655,  41  L. 
687,  588,  17  8.  Ct.  215,  216,  holding  FlOTlda  statute  of  1893,  tax- 
ing express  companies,  applies  solely  to  local  business. 

Conmierce.— Things  injurious  to  public  lose  benefit  of  protection 
mm  articles  of  commerce,  and  are  within  State  police  power,  p.  60. 

Approved  in  Voight  v.  Wright,  141  U.  S.  66,  85  L.  639,  11  8.  Ot 
8B6,  holding  Virginia  act  of  March,  1867,  requiring  marking  of 
flotir  brought  into  State,  void;  Brennan  v.  TitosviUe,  158  U.  A. 
801,  805,  88  L.  722,  724.  14  S.  Ot  832,  834,  holding  ordinance  re- 
quiring license  of  solicitors  not  exercise  of  police  power  and  in- 
valid as  to  agents  of  manufactures  of  other  State;  Patapsco  Guano 
Co.  V.  North  Carolina,  171  U.  S.  857,  18  8.  Ct  866,  upholding  North 
Carolina  inspection  law  of  January  21,  1891;  In  re  Minor,  69  Fed. 
280,  holding  statute  providing  clgrarette  license  void  so  far  as  af- 
fecting goods  imported  in  original  package;  Bx  parte  Loeb,  72  Fed. 
658.  holding  prohibition  of  solicitation  of  sale  of  liquors  which  are 
in  another  State  not  within  police  power;  Humes  t.  Ft  Smith, 
98  Fed.  864,  upholding  ordinance  taxing  dealers  in  trading  stamps: 
Oommonwealth  v.  Huntley«  156  Mass.  248^  249,  80  N.  B.  1182,  IB 
li.  R.  A.  845.  846,  upholding  Massachusetts  statute  prohibiting  sale 
9i  imitatioii  butter;  United  fiUtes  v.  Hopkins,  82  Fed.  538,  and 
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People  T.  Rock  Island,  etc^  R7.,  71  Fed.  756,  dlctoau    8ee  27         Km, 
St.  Rep.  065,  note. 

141  U.  6.  ea-«7,  86  U  638,  VOIGHT  T.  WRIGHT. 

Commeroe.—  State  law  requiring  Inspection  of  Imported,  Mt       ^  Ml 
of  d(»nestle  floor,  before  sale,  li  Toid,  p.  66l 

Approved  In  Plmnley  t.  Massachnsetta,  155  IT.  &  470^  8I>  U  S8. 

15  S.  Ct   157,  upholding  Massacbnsetta  statute  of  March, 
chapter  58,  prohibiting  sale  of  imitation  butter;  Patapsco  Gc 


Co.  V.  North  Carolina,  171  U.  S.  857,  18  S.  Ct  866,  ui>hoIdlng 
statute  prcMbiting  sale  of  goods  without  inspecCkm,  and 
ing  cost  of  Inspection  to  owners;  Georgia  Packing  Co.  t. 
etc.,  60  Fed.  779,  780,  22  Li.  R.  A.  778,  holding  ordinance  proh. 
ing  persons  selling  meat  not  of  own  raising,  without  paymi 
license,  unconstitutional;  People  t.  Hawkins,  167  N.  Y.  16^  68 
St  Rep.  747,  51  N.  B.  261,  42  L.  R.  A«  4d7,  holding  statute 

ing   branding   of  prison-made   goods   unconstitutional;   dlispi atfaf 

opinion  in  Commonwealth  ▼.  Huntley,  156  Mass.  M8»  80  N.  B. 

15  L.  R.  A.  845^  majority  holding  Massachusetts  statute  of 

chapter  58,  prohibiting  sale  of  oleomargarine  for  butter  eren 

brought  from  other   43tate,  valid;    Donald  v.  Scott,  74  Fed. 

Durkee  t.  Moses,  67  N.  H.  117,  28  AtL  794,  and  Lacey  ▼. 

98  Ta.  17a,  67  Am.  JSt  Rep.  806,  24  8.  B.  988,  81  L.  &  A.        m 

obiter.    See  27  Am.  St  Rep.  566,  note. 

Distinguished  in  Patapsco  Guano  Co.  v.  Board  of  AgricuK-^^ni^ 
52  Fed.  690,  upholding  State  statute  prohibiting  sale  of  goods  ^^vitl- 
out  inspectioii,  and  charging  cost  of  inspection  to  owncia. 

141  U.  S.  67-81,  86  Lw  622,  STEIN  T.  BIENVILLB  WATMIU  ■  inF- 
PLY  CO. 

Oontraet— Exclusive  right  to  furnish  water  to  dty  ftom  ^^stA 
does  not  prevent  supply  by  others  from  elsewhere,  p.  79. 

Gonstitational  law.— Bxduslve  city  water  contract  fkom  ct^^xttiM 
creek  is  jiot  Impaired  by  corporation  for  supply  from  elsew^  ^^^^i^ 
p.  80. 

Approved  in  Hamilton  Gas,  etc.,  Co.  v.  Hamilton,  146  U.  B^^  ^ 
80  L.  968,  18  8.  Ct  93,  holding  municipality  may.  erect  gas-f  I*o^ 
though  company  previously  given  privilege;  Pearsall  v.  tfI3ntc 
Northern  Ry.,  161  U.  S.  665,  40  L.  844,  16  S.  Ot  710,  hoWng  ];9^^^ 
given  by  charter  to  consolidate  with  other  railroads  doss  noC:  Ptv- 
hibit  legislature  from  denying  right  to  consolidate  wStli  p«.KiM 
roads;  In  re  Brooklyn,  143  N.  Y.  614,  88  N.  E.  988^  26  U  B. 
holding  statute  allowing  formation  of  water  company  to 
town  confers  no  exclusive  privilege. 

Municipal  contract,  susceptible  of  two  eoiistructioii%  most  i» 
ceire  that  least  harmful  to  State,  p.  81. 

Approved  in  Coosaw  Min.  Co.  v.  South  Canrilna,  144  U.  &  Ml 
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«><extenaiTe  with  the  statutory  boundary; 
tbftt  in  LouinaU  Bridge  Co,  t.  LouinUie,  %1 
Ky.  189,  it  WM  not  decided  that  it  was  per 
m  unoonstitutional  for  the  Legislature  to  au- 
thorise cities  to  tax  bridges  which  crossed 
the  Ohio  River ;  tliat  all  that  was  decided  in 
that  case  was  thai  the  Legislature  did  not  in- 
tend to  embrace  the  bridge  in  that  case  as 
subject  to  city  taxation ;  that  in  several  cases 
the  OooTt  of  Appeals  of  Kentucky  had  re- 
lieyed  parties  mm  the  payment  of  taxes  on 
sgricaltura]  land,  where  the  city  limits  had 
been  extended  without  the  consent  of  the 
ewner  of  the  land ;  but  that,  in  the  present 
esse,  the  bridge  company  had  voluntarily 

IilaoMi  its  proiMrty  within  the  legally  estab- 
ished  limits  of  the  city,  and  ought  to  pay 
the  tftxes  assessed.    Nothing  involving  a  fed- 
end  question  was  considered  or  decided  by 
the  court. 
The  bridge  company  and  the  railroad  com* 

Siiy  appealed  to  the  Court  of  Appeals,  as 
d  Also  the  plaintiff.    In  June,  1890,  the 
Judgment  was  affirmed  by  that  court,   its 

opinion  being  reported   in  89    Kj,    , 

hot,  on  the  application  of  all  parties  for  a 
lehearing,  the  petition  of  the  defendants  for 
m  rehearuig  was  overruled  and  that  of  the 
plaintiff  was  sustained.  The  former  opinion 
WIS  withdrawn,  the  mandate  was  set  aside,  a 

new    opinion  was  delivered.  89  Ey.  , 

and  an  order  entered  declaring  that  there 
was  no  error  in  the  judgment  of  the  circuit 
court,  -and  that  that  Judgment  was  affirmed, 
with  damages. 

In  the  second  opinion,  which  was  delivered 
October  7, 1890,  ft  was  held  that  all  that  was 
decided  in  LouitviUe  Bridge  Co,  v.  LauieviUe, 
81  Ky.  189,  was  that,  in  order  to  authorize  a 
^ty  floyemment  to  subject  real  estate  situated 
within  its  corporate  limits  to  taxation  for 
dty  or  municipal  purposes  only,  there  must 
be  actual  or  presumed  benefits  to  such  prop- 
erty 1^  the  extension  of  the  city  government 
over  It ;  that  the  Court  of  Appeals  had  often 
diatinguished  between  the  power  of  a  city 
to  tax  real  estate  situated  within  its  limits 
lor  eitj  or  municipal  purposes  only,  and  for 
flodi  aistrict  purposes  as  the  Legislature 
■ligfaft  anthorize ;  that  tiie  Legislature  mieht 
cnato  n  city  boundary,  or  designate  any  other 
boondaiT,  without  reference  to  existing  civil 
or  polincal  districts,  into  taxinir  districts, 
for  local  purposes;  that  the  city  of  Bender- 
■on  havinflr  voted  a  tax  in  reference  to  aid- 
ing in  building  the  before  named  connecting 
nuiroad  in  Indiana,  was  a  taxing  district ; 
that  the  same  state  of  things  existed  in  regard 
to  fha  tax  for  school  purposes;  that  after 
■odi  taxes  were  voted  by  the  taxing  district, 
the  owner  of  real  estate  situated  therein  could 
not  be  beard  to  say  that  his  property  was  not 
.beneflted  by  the  enterprise  for  which  the  tax 
was  TOted ;  that  although  the  Jurisdiction  of 
the  city  of  Henderson  extended  to  low-water 
■uric  on  the  Indiana  shore  of  the  river,  she 
could  not  tax  the  property  of  the  bridge  com- 
pany for  city  or  municipal  purposes,  but  as 
•  taxing  district  she  could  tax  such  property ; 
end  that  the  bridge  taxed,  which  was  realty, 
and  extended  across  the  Ohio  River,  was  used 
for  profit  and  could  be  benefited  by  the  city 
and  taxed  by  it  as  a  taxing  district. 
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The  court  then  proceeded  to  consider  tbe 
question  whether  the  contract  entered  into 
between  the  city  and  the  bridge  company, 
contained  in  the  ordinance  of  the  city  ac- 
cepted by  the  bridge  company  on  the  11th  of 
February,  1882,  amounted  to  a  contract  right 
to  tax  the  property  of  tbe  bridge  company 
to  low-water  mark  on  the  Indiana  shore,  tbe 
provision  of  that  ordinance  in  section  4  beine  [€94 
as  follows :  **§  4.  That  nothing  herein  ^all 
be  construed  as  waiving  the  right  of  the  city 
of  Henderson  to  levy  and  collect  taxes  on  the 
approaches  to  said  bridge,  or  any  building 
erected  by  said  bridge  company  within  Vhe 
corporate  limits  of  said  city,  the  bridjB;e  it- 
self and  all  appurtenances  thereto  within  Uie 
limits  of  said  city."  The  court  remarked 
that  the  bridge  company  obtained  from  the 
city  the  right  to  construct  its  bridge  and 
approaches  on  or  over  the  centre  of   Fourth  i 

street,  and  of  the  line  thereof  extended  to  \ 

low-water  mark  on  the  Indiana  side  of  the 
Ohio  River,  and  such  approaches,  avenues, 
piers,  trestles,  abutments,  toll -houses,  and 
other  appurtenances  as  should  be  necessary 
in  the  erection,  and  for  the  business,  of  a 
bridge  over  the  Ohio  River,  from  a  point  in 
the  city  to  some  convenient  point  on  the  In- 
diana side  of  the  river;  and,  also,  that  the 
right  to  use  the  land  between  Water  street 
in  the  city  and  low-water  mark  on  the  Ken- 
tucky side  of  the  river,  extending  100  feet 
below  and  800  feet  above  the  centre  of  FourUi 
street  extended  to  the  river,  was  granted  to  the 
bridge  company  for  erecting  such  wharves, 
elevators,  and  other  buildings  as  should  be 
deemed  necessary  for  the  successful  opera- 
tion of  the  enterprise ;  and  that,  in  consider- 
ation of  such  grant,  section  4  in  regard  to 
taxes  was  inserted  in  tbe  ordinance.  The 
court  then  remarked  that  the  bridge  company 
maintained  that  section  4  of  the  ordinance 
meant  only  to  reserve  the  rif^ht  to  tax  such 
property  of  the  bridge  company  as  was  there- 
tofore subject  to  taxation  by  the  city  govern- 
ment, and  that,  as  that  part  of  the  bridge 
which  was  situated  over  the  water  of  the 
river  was  not  theretofore  subject  to  taxation, 
the  reservation  related  to  that  part  of  the 
bridge  which  the  city  previously  had  the 
right  to  tax.  But  the  view  taken  by  the 
court  was  that  the  contract  was  well  con- 
sidered and  prudently  drafted  by  men  skilled 
in  that  kind  of  work ;  that  it  was  not  to  be 
presumed  that  they  engaged  in  a  mere  nudum 
pMtum,  but  meant  to  set  forth  a  business 
transaction ;  that  the  bridge  company  desired 
rights  and  privileges  which  it  did  not  pos- 
sess, and  could  not  possess  without  the  con- 
sent of  the  city ;  that  the  city  already  had 
the  right  to  tax  the  approaches  to  the  bridge, 
and  it  had  made  no  concessions  which  could 
possibly  be  construed  as  waiving  that  right ; 
Uiat  the  right  to  tax  referred  to  in  section  4  t«o 
was  the  right  to  tax  ''the  bridge  itself;** 
that  the  bridge,  as  distinguished  from  its 
abutments  «nd  approaches,  was  that  part 
which  was  over  the  water ;  that  the  city,  in 
its  municipal  capacity  according  to  the  de- 
cision in  Tjouismlle  Bridge  Co.  v.  Louinville, 
81  Ky.  189,  had  no  right  to  tax  that  part 
of  the  bridee  which  was  over  the  water ;  that 
the  city  had  the  right,  if   such  right  was 


Kl  U.  8. 87*106  Notes  on  U.  8.  Reports. 

ef  note  dttoens  oC  tame  State,  and  note  indorsed  to  cftlzeo  of  other 
fitate;  Dexter  t.  Sayward,  84  Fed.  aoo,  and  T^sscback  t.  Head,  47 
Meb.  2G7,  66  N.  W.  480,  obiter. 

Courts.— In  Clrcnlt  Court,  suit  on  note  by  assignee^  dtliensh^ 
of  original  payee  sbould  appear,  p.  85. 

Approved  in  Jones  t.  8hapera,  57  Fed.  462,  13  U.  8.  App.  481, 
holding  assignee  may  sue  on  note  in  CArcult  €k>nrt  where  assignor 
then  citizen  of  other  State,  though  citizen  of  same  State  as  de- 
fendant when  assignment  made. 

Courts.— Question  of  Federal  Jurisdiction  cannot  be  waired  by 
act  of  parties,  p.  86. 

141  U.  8.  87-106,  85  L.  640,  OARPENTEB  T.  8TRANOB. 

Judgment-roily  offered  in  eridence  under  R.  8.,  I  906,  held  duly 
authenticated;  objection  should  be  in  lower  court,  p.  101. 

Courts.— Itefusal  to  give  effect  to  Judgment  of  sister  State  as 
to  plaintiff's  rights  under  a  will,  raises  Federal  question,  p.  108. 

Approved  hi  Huntington  y.  AttriU,  146  U.  S.  666,  86  L.  1127,  18 
8.  Ot  227,  holding  where  State  court  refuses  to  entertain  bin 
founded  on  Judgment  of  other  court  because  founded  on  penalty, 
presents  Federal  question;  Great  Western  TeL  Co.  t.  Purdy,  162 
U.  8.  835,  40  L.  090,  16  S.  Ct  812,  holding  no  Federal  question  in- 
▼olved  in  action  for  assessment  under  order  of  court  of  other 
State  in  proceedings  of  wliich  defendant  had  no  notice,  where 
court  decides  action  barred  by  statute^ 

Courts.— That  State  decision  rests  on  non-Federal  ground,  after 
denying  effect  to  sister  State  Judgment,  does  not  deprlTo  8imraiie 
Court  of  Jurisdiction,  p.  108. 

Wills.— Bequest  of  life  estate  conditional  upon  lenundatioa  of 
a  money  claim  does  not  present  case  for  Section,  p.  104. 

Judgnment  denying  effect  to  decision  of  sister  State  as  to  plain- 
tiff's rights  under  a  will,  is  TOid,  p.  104. 

ApproTod  in  Huntington  t.  AttriU,  146  U.  8.  686,  86  L.  1134,  13 
8.  Ct.  235,  holding  Judgment  recorered  against  officer  of  corpo- 
ration upon  liability  imposed  by.  statute  for  recording  false  ceitlA- 
cate  of  capital  stock  must  be  recognised  in  other  States;  Van  Nor- 
man T.  Gordon,  172  Blass.  580,  70  Am.  St  Rep.  807,  58  N.  B.  868, 
44  Ia  R.  A.  841,  holding  Judgment  by  confessi<m,  entered  In  ooo 
State,  entitled  to  same  faith  and  credit  as  other  Judgment 

Property.- Real  estate  is  goTemed  by  law  of  its  situs,  p.  106. 

ApproTed  in  M*Laughlin  r.  BTCrory,  55  Arlc.  446,  29  Am.  8t  Rep^ 
59,  18  8.  W.  768,  holding  decree  setting  asfde  conyeyance  for 
fraud,  Talld,  though  non-resident  defendant  constructlyely  serred; 
Pillow  T.  King,  55  Arte  689,  18  8.  W.  765,  holding  dedston  of  TiBO- 
nessee  court  refusing  to  restore  deed  to  Tennessee  lands  no  bar 
to  action  bitMifht  In  Arkansas  to  establish  right  und^  sueh  deed; 
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darkens  Appeal,  70  Conn.  210,  89  AtL  IfiO,  holding  decision  of  State 
eonrt  constminf  win  disposing  of  lands  in  other  State,  not  res 
adjndlcata  In  snbseqaent  proceeding  in  other  State;  Texas,  etc, 
Bgr.  T.  Oay,  86  Tex.  692,  26  8.  W.  606^  25  U  R.  A«  69,  holding 
tJ!nited  States  Gircolt  Court  in  Louisiana  cannot  appoint  reoeiyer 
for  road  no  part  of  which  Is  in  Louisiana;  Ward  t.  Boyce,  162 
N.  Y.  196,  46  N.  B.  181,  86  L.  R.  A.  661,  obiter. 

Judgment  In  New  York,  avalding  Tennessee  deed.  Is  InoperatlTe 
fhere  if  not  made  effective  In  personam,  p.  106. 

Approved  in  Dull  ▼.  Blackman,  169  U.  S.  247,  42  L.  784,  18  8. 
Ct  334,  following  rule;  Municipal  In  v.  Go.  ▼.  Gardiner,  02  Fed. 
966.  holding  suit  to  enforce  contract  to  convey  land  should  be 
brought  in  district  where  one  of  parties  resides;  Bullock  v.  Bul- 
lock, 61  N.  J.  Eq.  446,  27  Atl.  436,  denying  specific  performance 
of  order  directing  giving  mortgage  of  lands  in  one  State,  made 
upon  Judgment  in  another  State;  Gompton  v.  Jesup,  68  Fed.  304, 
81  U.  S.  App.  486,  and  Deck  v.  Whitman,  96  Fed.  887,  arguendo. 

141  U.  8.  107,  86  L.  654,  EVANS  V.  STATE  BANK.     ^ 

▲ppeaL—  No  error  in  lower  court's  findings  of  fact  appearing  its 
decree  is  affirmed,  p.  107. 

Approved  in  Gheney  v.  Bllby,  74  Fed.  60,  86  U.  8.  App.  720, 
ITKlnley  v.  Williams,  74  Fed.  102.  36  U.  8.  App.  749,  and  Snldei 
V.  Dobson,  74  Fed.  768,  40  U.  8.  App.  Ill,  all  following  rule;  War- 
i«n  V.  Burt,  68  Fed.  106,  12  U.  S.  App.  691,  following  rule  in  suit 
against  agent  for  accounting;  Fltchett  v.  Blows,  74  Fed.  61,  86 
V»  8.  App.  697,  following  rule  in  reformation  of  promissory,  notes; 
Cbrawford  v.  Neal.  144  U.  8.  696,  36  L.  657,  12  S.  Gt.  762,  and  Furrer 
V.  Ferris,  146  U.  8.  134,  36  L.  651,  12  8.  Gt  821,  both  upholding 
findings  of  master;  Gunn  v.  Black,  60  Fed.  156,  19  U.  8.  App.  477, 
declining  to  review  disallowance  of  claims  under  accounting; 
Paxs(m  V.  Brown,  61  Fed.  883,  27  U.  8.  App.  49,  upholding  finding 
that  assignment  made  In  certain  county;  United  States  v.  Winona, 
etc  B.  Go.,  67  Fed.  962,  32  U.  8.  App.  272,  upholding  finding  that 
parties  holding  title  to  lands  as  grantees  of  railroad  not  bona  fide 
purchasers;  Stuart  v.  Hayden,  72  Fed.  408,  86  U.  8.  App.  462,  up- 
holding finding  that  stocldiolder  transferred  stock  to  escape  in- 
dividual liability;  Denver,  etc.,  R.  Ga  v.  Ristine,  77  Fed.  69,  40 
U.  B»  Afp.  679,  obiter. 

141  U.  S.  107-116,  36  L.  635.  IN  RE  MAYFIBLD. 

Tti^ioTi  of  Oherokee  Nation  accused  of  adultery,  being  sole  party 
to  proceedings.  Is  amenable  only  to  its  courts,  p.  116. 

Approved  In  Smith  v.  United  States,  161  U.  8.  63,  88  L.  69,  14 
8.  Gt.  235,  applying  principle;  Standley  v.  Roberts,  69  Fed.  846, 
19  XT.  8.  App.  407,  holding  judgments  of  Indian  courts  entitled  to 
same  faith  and  credit  as  Federal  courts;  United  States  v.  King, 
81  Fed.  625,  holding  United  States  courts  have  no  Jurisdiction  of 

Vol.  XII  — 2 


141 U.  8. 117-182  Notes  on  U.  8.  Bq^Knti.  19 

rape  tf  Isdlas  upon  Indian  troman,  both  realdlng  on  rteetratum; 
Alberty  t.  United  States,  182  U.  &  004,  40  U  1064,  16  8.  Ct  808, 
and  Stacy  v.  La  Belle,  09  Wis.  528,  67  Am.  8t  Bep.  882;  ^  N.  W. 
01,  41  Ii«  R.  A.  421,  aripeiido. 

Distlngnished  In  Westmoreland  t.  United  States,  16&  U.  8.  648, 
39  U  260;  16  8.  Ct  244,  holding  ayerment  in  indictment  that  de- 
fendant "  is  white  person  and  not  an  Indian  **  giyes  Federal  court 
jarisdictian« 

Habeas  oorpus.^  Supreme  Court  maj  ezasftine  Inferior's  Juris- 
dictloi^  eonsiderlng  facts  without,  but  consistent  with  the  record, 
p.  11& 

141  U.  6.  U7-121,  86  L.  648,  RBTNOLDS  T.  BURNS. 

AppeaL— If  only  allegation  is  that  property  not  worth  $6,000, 
Supreme  Gourt  has  no  jurisdiction,  p.  121« 

Approired  in  Decider  t.  Williams,  78  Fed.  810,  811,  holding,  on 
appeal  for  purposes  of  Jurisdiction,  amount  InTolved  is  determined 
by.  Judgment  below. 

141  U.  8.  121-120.  86  U  667,  DENNY  T.  PIBONL 

Oourts.—  Ayerment  of  residence  is  not  equlyalent  to  ayerment  of 
citizenship,  p.  123. 

ApproTed  in  Bishop  t.  Averill,  76  Fed.  887,  holding  allegation 
that  defendant  permanently  domiciled  in  Canada,  insufficient; 
Shaw  y.  Qulncy  Min.  Co.,  146  U.  S.  447,  36  U  770,  12  S.  Ct  936, 
holding  corporation  cannot  be  sued  in  Circuit  Court  for  State  in 
which  it  merely  does  business;  Tug  River,  etc..  Salt  Co.  y.  Brigel, 
67  Fed.  628,  81  U.  8.  App.  665,  and  Hunt  T.  Howes,  74  Fed.  660, 
41  U.  8.  App.  152,  following  rule. 

Oourts.— CItisenship  recited  in  plaintiff's  partial  remittitur  of 
judgment  does  not  cure  omission  in  sheadings,  p.  121. 

CourtSir- CItisenship  mnst  be  ayerred  In  regular  part  of  rsoocd, 
»ot  be  surreptitiously  introdnced,  p.  126. 

ApproTed  In  Stuart  y.  Easton,  156  U.  8.  47,  89  U  Ml,  16  8.  CL 
268,  holding  ayerment  that  plaintiff  is  ''dtlzen  of  London,  Eng- 
land,** insufficient;  Home  y.  George  H.  Hammond  Co.,  155  U.  8. 
8^  88  U  107,  16  8.  Ct  167,  and  Mattlngly  y.  Nortiiwestem,  ete., 
R.  R^  168  U.  6.  67,  80  L.  806,  16  8.  Ct  727,  holding,  when  record 
fails  to  affirmative  show  Jurisdiction,  court  takes  notice  of  de- 
fect though  questioii  not  raised. 

141  U.  8.  127-182,  86  U  660,  ST.  L0UI8,  BTC,  RY.  y.  McBRIDB. 
Courts.— Circuit    Judgment    for  less  thsn    $6,000  to  reyfewable 
only  on  question  of  its  Jurisdiction,  p.  128L 

Courts.— Action  for  more  than  $2,000  is  within  CUcuit  Court's 
iurlsdictlon  where  dtisenship  diverse,  p.  129l 

Distinguished  in  Central  Trust  Co.  v.  Virginia,  etc  Iron  O0k« 
55  Fed.  7TS,  holding  Virginia  Federal  Circuit  Court  has  no  Juris- 
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diction  oyer  snit  between  corporationa  of  other  States,  HMOgli  eae 
baa  plaoe  oi.  bnsineaa  wltbin  State. 

Courts.— Circuit  jurisdiction,  dependent  on  diyene  etttaenshlp^ 
la  properly  brought  where  plaintiff  resides,  p.  129. 

Approved  in  N.  K.  Fairbank  &  Co.  v.  Cincinnati,  etc.*  Ry^  04 
Fed.  422,  9  U.  8.  App.  212,  holding  soit  between  corporations  of 
different  States  properly  brought  in  district  where  plaintiff  incor- 
porated. 

Ctourta^— Action  on  Arkansas  statute,  extended  by  Congress  to 
Indiana,  is  not  on  fVderal  statute,  giving  Federal  jurisdiction, 
p.  UM).  • 

Approved  in  Belt  v.  Gulf,  etc,  Ry.,  4  Tex.  Qv.  Ai^.  28S,  22 
fl.  W.  1068,  holding  Texas  court  takes  ludidal  notice  of  congies^ 
■loaal  act  adopting  Arkansas  statute  as  law  of  Indian  Territoiyi 
and  hemes  also  takes  notice  of  Arkansas  statute. 

F2aiftding.—  Demurrer  for  failure  to  state  facts  waives  objectloii 
that  suit  brought  in  wrong  Circuit  Court  district,  p.  180. 

Apr;ri>ved  in  Creagh  v.  Equitable  Life,  etc.,  Boc,  83  Fed.  860^ 
Less  7.  Snglish,  85  Fed.  477,  56  U.  S.  App.  27,  Carter,  etc,  Co.  T. 
Fenrrving,  86  Fed.  442,  and  Callahan  v.  Hicks,  90  Fed.  642,  all 
fsiio^nng  rule;  Gilbert  v.  New  Zealand  Ins.  Co.,  49  Fed.  88a»  15 
L.  IL  A.  126,  iK^dlng  foreign  corporation,  appointing  attorney  with 
parser  to  recetre  service  in  suits,  pursuant  to  laws  of  State,  con- 
seats  to  suit  therein;  Woldenberg  v.  Haines,  85  Or.  249,  57  Pac 
6B7,  holding  party  participating  in  trial  after  change  of  venue 
waives  irregularity  in  method  of  transferrence;  Long  v.  Long,  78 
Fed.  871,  and  Collins  v.  Stott,  76  Fed.  614,  obiter. 

Oourts.-*  Pleading  to  merits  waives  right  to  try  case  In  another 
Circuit  Court  district,  p.  181. 

Approved  in  Texas,  etc,  Ry.  v.  Cox,  145  U.  S.  603,  36  L.  832,  12 
8.  Ct  908,  Ctotral  Trust  Co.  v.  McGeorge,  151  U.  S.  133,  134,  88 
L.  100,  101,  14  S.  Ct  287.  Eddy  v.  Lafayette,  49  Fed.  810,  4  U.  8. 
App.  247,  Walker  v.  Windsor  Nat  Bank,  56  Fed.  81,  5  U.  S.  App. 
423,  and  Southern  Express  Co.  v.  Todd,  56  Fed.  108,  12  U.  S.  App. 
861,  following  rule;  Texas,  etc,  Ry.  v.  Saunders,  151  U.  S.  109,  38 
Lb  91,  14  S.  Ct  259,  applying  principle  where  defendant  pleaded  In 
tMr;  Interior  Const  Co.  v.  Gibney,  160  U.  S.  220,  40  L.  402,  16  & 
Ot  278,  applying  principle  where  general  appearance  entered; 
Hehlln  v.  Ice,  66  Fed.  20,  12  U.  S.  App.  306,  applying  principle  to 
toit  against  white  man  in  courts  of  Cherokee  Nation;  Briggs  v. 
Stroud,  68  Fed.  719,  applying  principle  to  appearance  by  attorney, 
to  secore  extension  to  plead;  Martin  v.  Baltimore,  etc.,  R.  R.,  161 
U.  6.  688,  88  L.  317,  14  S.  Ct  539,  holding  objection  that  petition 
for  removal  filed  too  late  cannot  be  first  raised  on  ai^)eal;  Smith 
V.  Atchison,  etc  R*  Co.,  64  Fed.  3,  holding,  where  residents  and 
son-residents  are  Joined,  residents  cannot  invoke  Jurisdiction,  and 
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■iB-retidoits  can  more  to  dismlwi  only  as  to  themaelTea;  NewntB 
T.  Schwerin,  61  Fed.  870,  22  U.  8.  App.  89B,  holdlnir  mottoa  to  iv* 
mand  cannot  be  made  for  first  time  on  appeal;  Gregory  t.  FIke, 
67  Fed.  847,  21  U.  &  App.  658,  holding,  nnder  act  of  Uaidi  8, 
1875,  cause  removable  where  parties  citizens  of  different  States;  Tb» 
Willamette,  70  Fed.  878,  44  U.  8.  App.  26,  81  U  R.  A.  719.  hoIdSsoi 
right  of  claimant  in  libel  in  rem  to  hare  snlt  commenced  In    ^ 
trict  of  seizure  waiyed  by  appearance  as  claimant;  Long  t.  l^^miol* 
73  Fed.  872,  holding  defendant  appearing  in  State  court  wa^t^ 
right  of  removal  from  Federal  court  when  latter  succeeds  to  ^  tir^ 
diction  of  former;  Duncan  v.  Associated  Press,  81  Fed.  418,     ^3iol&- 
ing,  in  suit  between  citizens  of  different  States,  act  of  Auguaast  IS, 
1888,  f  1,  not  applicable  to  jurisdiction  by  removal;  Bodge,     ~rt  ^• 
Pitt,  96  Fed.  677,  holding,  where  Federal  court  has  jurlsd^lHctloD 
over  case,  objection  to  mode  of  acquisition  of  jurisdiction  wsaBlfcd 
if  parties  once  submit  to  JurlsdictlMi;  Gowell  v.  City  Water^       et&« 
Co.,  96  Fed.  769,  defendant  sued  in  court  of  State  where         nooe 
of  parties  resident,  and  removing  suit  to  Federal  court  pU^B-iodff 
cannot  object  to  Jurisdiction  of  district;  Lewis  v.  Albertson, 
App.  154,  53  N.  JS.  1074,  holding  objection  to  jurisdiction  n 
where  in  same  motion  party  asks  for  continuance;  Elliot  v. 
more,  10  Utah,  251,  87  Pac.  462,  and  Es  parte  Wbltmoxo,  9 
445,  85  Pac.  525,  holding,  where  no  appeal  taken  from  order 
ing  place  of  trial,  party  cannot  question  court's  jurisdiction 
motion  for  new  trial;  dissenting  (pinion  in  N.  K.  Falrbank 
V.  Cincinnati,  etc.,  Ry.,  54  Fed.  425,  9  U.  &  App.  212. 
holding  defendant  appearing  specially  to  quash  summons 
same  motion,  denying  jurisdiction,   does  not  waive  o1 
service;  Koshland  v.  Insurance  Co.,  31  Or.  213,  49  Pac.  817,  di^=^^^* 

Distinguished  in  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  458, 
778,   12   S.  Ct.  988,  holding  special  demurrer  to  jurisdictioi 
waiver;  Southern  Pac.  Co.  v.  Denton,  146  U.  8.  206,  36  Lb 
S.  Ct  45,  holding  objection  to  jurisdiction  not  waived  by 
demurrer  to  jurisdiction  nor  by  answer  after  such  demurrer 
ruled;  Mexican  Nat  R.  R.  v.  Davidson,  157  U.  fi.  208,  39  U. 
S.  Ct  566,  holding  question  of  jurisdiction,  under  24  Stat  552^    ^* 
not  be  waived;  Ftisbie  v.  Chesapeake,  etc.,  Ry^  57  Fed.  2,  rec^oaad- 
ing  cause  where  petition  for  removal  defective,  though  part:^  ^' 
swered. 

141  U.  8.  182-174,  85  L.  662,  BRIGGS  V.  SPAULDING. 

Corporate  directors'  liability  for  damages  by  unauttaoifMfl   ^^ 
arises  from  impUed  trust  and  principle  of  agency,  p.  146L 

Approved  in  Wheeler  v.  Aiken  Co.,  etc..  Bank,  75  Fted.  787,  W* 
ing  bank  directors  not  liable  for  losses  on  loans  made  in  good  faith: 
Cockrill  V.  Cooper,  86  Fed.  12,  57  U.  8.  App.  580,  holding  directMi 
liable  under  R.  S.,  11  5200,  5239,  for  excessive  loans,  wfthoot  ^)^ 
feiturs  of  charter:  Cooper  v.  Hill,  94  Fed.  090,  holding  dlndon 
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iBTOko  Btatnto  of  Ilznltatloiia  when  sued  for  breach  of  tract; 
North  Hudson  Bldg.,  etc.,  Assn.  t.  Childs,  82  Wis.  475,  8S  Am.  St 
Rep.  62;  62  M.  W.  006,  obiter. 

Oocporations*— Degree  of  care  required  cl  directors  depends  on 
subject  p.  147. 

Approved  in  Robinson  t.  Hall,  60  Fed.  049,  holding  omission  to 
take  bond  of  cashier  does  not  of  Itself,  make  directors  liable  for 
loss  through  misconduct;  Bank  t.  HIU,  148  Mo.  896,  71  Am.  6t 
Rep.  624,  625,  49  8.  W.  1016^  holding  failure  of  directors  to  exer- 
cise ordinary  care  in  management  of  bank  does  not  make  them 
answerable  to  creditors;  Solomon  v.  Bates,  118  N.  G.  819,  54  Am. 
St  Rep.  781,  24  S.  K  481,  holding  directors  liable  personally  for 
loss  to  depositor  due  to  false  statement  of  condition  of  bank  when 
it  was  'duty  to  know  condition  of  bank;  North  Hudson  Bldg.,  etc^ 
Assn.  T.  Childs,  82  Wis.  477,  33  Am.  St  Rep.  63,  62  N.  W.  606, 
obiter.    See  88  Am.  St  Rep.  774,  note. 

Distinguished  in  dissenting  opinion  in  Oemer  t.  Mosher,  68  Neb. 
168,  78  N.  W.  890,  majority  holding  directors  liable  for  false  re- 
ports of  cashier  as  to  condition  of  bank  occasioning  loss  to  stodc 
purchaser. 

Corporate  directors  are  not  Insurers  of  fidelity  of  agents  they 
employ,  p.  147. 

Approved  in  Deaderick  t.  Bank,  100  Tenn.  464,  46  8.  W.  788» 
holding  directors  of  corporation  not  liable  to  creditors  after  In- 
solTency  tor  neglect  to  property  supervise  affairs. 

Gorporate  directors  not  liable  for  losses  from  acts  d  other  di- 
rectors or  agents  unless  themselves  negligent  p.  147. 

Approved  in  Fisher  v.  Graves,  80  Fed.  591,  and  Oommerdal 
Bank  v.  Ghatfleld,  —  Mich.  — ,  80  N.  W.  714,  both  following  rule; 
Whitney  v.  Fairbanks,  54  Fed.  986,  holding  stockholder  cannot 
sue  officers  without  alleging  right  of  action  in  corporation;  Smith 
V.  Cornelius,  41  W.  Va.  70,  23  S.  E.  602,  80  L*.  R.  A.  752,  obiter. 

Corporate  directors, '  not  guilty  of  positive  misfeasance,  are  not 
Ughtly  to  be  held  liable  for  agent's  acts,  p.  161. 

Approved  in  Cockrill  v.  Abeles,  86  Fed.  508,  holding  directors 
liable,  at  suit  of  receiver,  for  losses  to  creditors  due  to  fraudulent 
Increase  In  capital  stock. 

Corporate  directors  must  exercise  care  of  ordinarily  prudent  and 
diligent  men,  p.  152. 

Approved  In  Swentsel  t.  Penn  Bank,  147  Pa.  8t  160,  161«  80 
Am.  St  Rep.  720,  721,  28  AtL  414,  15  L.  R.  A.  815,  816,  and  n., 
applying  principle  to  State  bank;  Bank  v.  Hill,  148  Mo.  89Q,  71 
Am.  St  Rep.  620,  49  8.  W.  1014,  holding  directors  guilty  of 
gross  negligence  If  leave  entire  management  to  cashier;  Gemer 
V.  Mosher,  58  Neb.  160,  78  N.  W.  388,  holding  directors  Uable  for 
loss  occasioned  by  false  reports  of  cashier  as  to  conditloo  of  bank. 
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dlreetec't  Uablllty  termlnttte  wttti  rale  «f 
wrigaatton,  p.  lOai 

Oorporat*  director^t  resignation  may  Iw  oral,  p.  104. 

ApiMTored  In  International  Bank  t.  Faber,  86  Fed.  44S,  07  U.  8. 
App.  158,  holding  resignation  of  bank  secretary  effectlTe  tbougb 
not  aeeeiyted. 

National  bank  dtreetor  Is  not  prohibited  by  B.  fl.,  |  514fi,  frooi 
resigning  within  a  year,  p.  154. 

Approved  in  Pearlng  ▼.  Glenn,  78  Fed.  119,  8S  U.  8.  App.  4M, 
holding  Virginia  statute  does  not  prohibit  director  from  resigning; 
International  Bank  v.  Faben  79  Fed.  990,  applying  principle  to 
resignation  of  <^cer  under  New  York  law. 

Bank  director,  absent  on  leave  for  Ill-healthy  Is  not  liable  for 
acts  in  his  absence,  p.  156. 

Approved  In  Warren  v.  Roblson,  19  Utah,  800,  75  Am.  8t  Bep. 
780,  57  Pac.  280^  <^lter. 

Bank  director  held  not  negligent  upon  Its  failure  fbr  allowing 
president  and  majority  stockholder  to  manage,  p.  166. 

Approved  in  Warner  v.  Penoyer,  82  Fed^  182;  188,  applying  mle. 

Bank  director,  newly  elected,  is  not  negligent  f^r  falling  to  In- 
vestigate long  management  by  president  and  majority  stock- 
holder, p.  184. 

Approved  in  Robinson  v.  Han,  60  Fed.  651,  658»  holding  omis- 
sion to  take  bond  of  cashier  does  not,  of  fts^  makm  directors 
IWble  for  loss  ttiroiigh  misconduct;  Wheeler  v.  Aiken  Oo^  etc 
Bank,  75  Fed.  786^  holding  bank  directors  net  liable  for  tosses  on 
loans  made  in  good  faith;  Warner  v.  Penoyer,  91  Fed.  588,  81 
U.  8.  Appk  875,  44  U  B«  A.  762,  dted  in  statement  of  facts;  Anten 
V.  United  States  Nat.  Bank,  174  U.  &  148,  19  6.  Ct  687,  obiter. 

Dlstingnlahed  In  Boblnson  v.  Hall,  68  Fed.  225,  227,  25  U.  a 
Appw  48,  holding  directors  liable  for  losses  caused  by  mismanage- 
ment where  cashier  had  charge  of  business;  Nlz  v.  Miller,  26 
Oolo.  207,  57  Pac.  1085,  holding  directors  liable  for  fraud  in  appli- 
cation of  corporate  funds  to  payment  of  Individual  debts  of  a 
director. 

Corporate  dlrectoraT  right  to  Intrust  business  to  officers,  does 
not  absolve  duty  of  reasonable  supervision,  p.  165. 

Approved  In  Warren  v.  Boblson,  19  Utah,  806,  75  Am.  8t  Bep. 
744,  57  Pac  291,  applying  iHrlndples;  Wheeler  v.  Aiken  Co.,  etc 
Bank,  75  Fed.  785^  holding  bank  directors  not  liable  for  toasea  oo 
loans  made  In  good  faith;  Gibbons  v.  Anderson,  89  Fed.  848^  hold- 
lag  directors  liable  for  negligence  resulting  in  mismanagement  by 
cashier;  Oemer  v.  Moaher,  68  Nebw  151,  162,  78  N.  W.  8tt,  boldlaf 
directors  Uable  for  loss  occasioned  by  false  reports  of  cashier  as 
to  condition  of  bank;  Oockrlll  v.  Oooper,  86  Fed.  14,  6T  U.  6.  App. 
589,  and  flaile  v.  Humphrey,  —  Ifieh.  -s  80  N.  W.  878,  oMtsr. 
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IMstlngolshod  in  Warner  t.  Penoyer,  91  Fed.  098,  61  U.  S.  App. 
882,  44  L.  B.  A.  765,  holding  examining  committee  of  direeton 
liable  for  mismanagement  of  cashier. 

141  U.  8.  174-201,  85  L.  698,  McALLISTBR  ▼.  UNITED  STATBfi. 
Courts.—  Alaska  District  Gonrt  was  not  a  court  of  United  States 
within  R.  a.,  I  1768,  respecting  tennre  in  office,  p.  179. 

Approred  in  United  States  ▼.  McMman,  165  U.  S.  510,  41  Lw 
807,  17  8.  Ct  898,  holding  territorial  District  Oovu^t  clerk  need 
not  acooont  to  United  States  for  fees  received  for  territorial  bnsi- 
ness;  Brown  t.  United  States,  171  U.  S.  635,  19  8.  Ot  57,  holding 
Supreme  Court  has  no  appellate  Jurisdiction  of  capital  cases  from 
United  States  District  Court  of  Indian  Territory. 

Courts.— Alaska  District  Court's  powers  explained,  p.  179. 

Approred  In  In  re  Cooper,  148  U.  8.  «M,  86  U  289,  12  &  Ct  457, 
holding  District  Court  for  Alaska  has  adoilralty  Jurisdlcttoi^; 
Steamer  Coquitlam  y.  United  States,  168  U.  &  860,  851,  41  L.  18U 
186.  16  8.  Ct  Ills,  1119,  holding  decree  of  District  Court  ef 
Alaska  subject  to  review  by  Circuit  Court  of  Appeals  of  Nlnih 
Circuit;  Lewis  t.  Johnson,  90  Fed.  674,  holding  R.  8.,  ff  001,  687. 
do  not  authorize  transfer  of  cause  from  District  Court  of  ^lanlw 
to  Circuit  Court  of  Washlngtcm  district 

Tflsrltoriee.— Congress  has  full  dominion  over,  p.  181. 

Approved  in  fihlvely  v.  Bowlby,  152  U.  8.  48,  «>S  L.  849,  14  &  Ct 
866,  holding  Congress  may  grant  lands  below  high  water  In  aay 
territory;  Bndleman  v.  United  States,  86  Fed.  459,  57  U.  S.  App. 
7,  holding  act  of  1884,  prohibiting  sale  of  intoxicating  liquors  In 
Alaska,  valid. 

Ooorta.— Territorial  courts  are  not  courts  created  under  Con- 
gtltutlcm,  art  8,  I  1,  p.  184. 

Approved  In  American  Pub.  Co.  v.  Fisher,  166  U.  8.  467,  41  Li. 
1081,  17  S.  Ct  619,  holding  territorial  statuta  of  Utah,  ntetiva  ia 
verdict  by  nine  members  of  jury,  invalid;  Walker  v.  Mtew  liexico, 
etc..  R.  Co.,  7  N.  Hex.  288,  84  Pac.  48,  holding  act  of  New  Mexico 
Territory,  1889,  If  1,  2,  relative  to  special  verdicts,  valid;  Burke  v. 
Territory,  2  Okl.  516,  87  Pac.  835,  h(^ding  R.  S.,  I  726,  as  to  con- 
tempts not  applicable  to  territorial  courts;  United  States  v.  Coe, 
155  U.  8.  85,  89  L.  79,  15  S.  Ct.  19,  and  In  re  Dana,  68  Fed.  901, 
obiter. 

Distinguished  In  Cross  v.  United  States,  145  U.  8.  576,  86  U 
828.  12  S.  Ct  844,  holding  writ  of  error  does  not  lie  from  District 
of  Columbia  Supreme  Court  affirming  conviction  of  capital  crime. 

Judges.— Alaska  act  of  1894  Is  qualified  by  R.  8.,  f  1768,  and 
prsaldent  may  suspend  Alaska  district  judge,  p.  186. 

I>latlngul8hed  In  Parsona  v.  United  States.  167  U.  A.  887.  42  U 
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189,  17  8.  Ct  884,  holding  president  has  power  to  remove  UikS^ 
8tates  district  attorney  four  years  after  appointment. 

Judge  of  territorial  District  Court  suspended  by  president,  -^i^eon- 
flrmatlon  of  successor  makes  suspension  permanent,  p.  191. 

Approved  in  Wingard  v.  United  States,  141  U.  8.  202,  85  H  Tttt 

11  S.  Gt  069,  applying  principle. 

Courts.— Effect  on   court  records  and  proceedings  when 
tory  becomes,  a  State,  discussed,  per  Fi^d,  J.,  dissenting,  p. 

Approved  in  Lincoln,  etc.,  Mln.  Co.  v.  District  Court,  7  N. 
S08,  88  Pac.  586»  obiter. 

Courts  of  territories  are  established  under  Federal  laws 
judges  hold  during  good  behavior,  per  Field,  J.,  dissenting,  p.    20O. 

Approved  in  dissenting  opinion  in  Wingard  v.  United  States,  "^^^ 
U.  S.  208,  85  U  720,  11  8.  Ct.  959,  majority  fallowing  prineSp^l 
case. 

141  U.  8.  201-205,  85  U  719,  WINGARD  V.  UNWDD  STATES. 
Adjudged  In  conformity  with  McAllister  v.  United  States,  sis 

Not  dted. 

141  U.  8.  206-208,  85  L.  717,  GORMAN  v.  HAYIRD. 

AppeaL— Claim,   with   undisputed   offset,   makhig  It   less 
15,000,  is  not  appealable,  p.  206. 

'  Appeal  is  dismissed  where  plaintiff  cannot  possibly  recover 
dictional  amount,  though  his  claim  Is  for  more,  p.  206. 

Approved  in  Burkhardt  v.  Elgee,  93  Wis.  32,  66  N.  W.  1187,    ap- 
plying principle;  Home  Ins.  Co.  v.  Noble,  63  Fed.  642,  deny'^ 
jurisdiction  in  injunction  suit  where  bill  does  not  contain  v«1oe 
of  matter  in  controversy;  Herbert  v.  Ralney,  54  Fed.  251,  uptHiM- 
log  Jurisdiction  where  claim  not  colorable;  dissenting  oplnla»o  ^ 
Levinski  v.  Middlesex  Banking  Co.,  92  Fed.  466,  majority  t»ol^* 
Ing,  where  petition  in  fitate  court  discloses  jurisdictional  amoQBt 
and  cause  removed,  reduction  of  amount  by  sustalnlsg  ezcepd^i^ 
to  items  of  claim  does  not  divest  Federal  Jurisdiction. 

141  U.  8.  209-211.  35  L.  718,  CAM)WELL  v.  TEXAS. 

Constitutional  law.— Due  process  means  operation  on  all    ^^ 
without  discrimination,  p.  211. 

Approved  in  State  v.  Fry,  98  Tenn.  829.  89  8.  W.  282,  hol<J^ 
Judgment  of  State  court  as  to  what  is  due  process  of  law  Is    ^^ 

141  U.  S.  212,  85  I^  719,  UNITED  STATES  V.  GRIFFITH. 

Ai>peal.—  On  appellant's  motion  to  dismiss,  correspoiidsttea  m^^ 
ing  grounds  may  not  be  filed,  p.  212. 

Approved  in  Donallan  v.  Tannage  Patent  Coi,  19  fM.  80^  ^ 
n.  S.  App.  8,  holding  appellant  cannot  of  right,  dISBilM  •19**' 
v^tthout  prejudice  in  absence  of  special  facts. 

Appellant  may  dismiss  with  leave  of  court,  p.  21S. 


1 
I 


Ml  XT.  1.  ft4-^248  Not«B  on  U.  S.  Reports.  2$ 

Approved  In  Thayer  t.  Botler,  141  U.  S.  2S5,  280,  85  L.  711,  712» 
U  a  Ot  967,  088,  and  Butler  v.  Eaton,  141  U.  S.  240,  86  L.  718,  11 
6.  Ot  966,  an  following  mle;  Baltimore,  etc..  By.  t.  Hambleton, 
T7  Hd.  MS,  26  AtL  281,  holding  snbtcrlber  to  stock  does  not  be- 
come stockholder  nntil  stock  paid  for. 

Dtotlnciiished  in  M*Farlin  r.  First  Nat  Bank,  66  Fed.  671,  82 
U.  8.  Api>.  426^  holding  parties  paying  part  of  subscription  of  tai- 
crease  not  stockholders  if  bank  fails  before  Increase  approved. 

€k>rporate  certificate  is  authentic  evidence  of  title,  but  not  tbs 
stock  itself,  nor  necessary  to  its  existence,  p.  284. 

Approved  in  Finn  v.  Brown,  142  U.  8.  71,  85  L,  940,  12  &  Ct 
140,  holding  party  subscribing  for  stock  a  stockholder,  though  osr> 
tificate  not  delivered. 

141  V.  8.  284-289,  85  U  711,  THAYER  v.  BUTLER. 

Banks*—  Subscriber  for  increased  capital  of  national  bank,  after 
payment  and  entry,  Is  liable  as  stockholder,  p.  289. 

Approved  in  Butler  v.  Eaton.  141  U.  S.  241,  85  L.  718,  11  8.  Ot 
986,  following  rule;  Scott  v.  Latimer,  89  Fed.  648,  849,  860,  60  U. 

5.  App.  780,  731,  734  (see  dissenting  opinion  in  89  Fed.  868,  664, 
60  U.  &  App.  753,  755),  holding  R.  8.,  |  5142,  does  not  rsQUlrt 
all  increase  of  stock  to  be  subscribed  to  make  subscribed  shares 
valid. 

141  U.  8.  240-244,  85  U  718,  BUTLER  ▼.  EATON. 

BanJu.— National  bank  receiver  represents  It  in  actions  as  fidlj 
as  executor  his  testator,  p.  242. 

Judgment  against  national  bank  estops  Its  receiver  oft  same  to- 
sue;  court  Judicially  notices  it,  p.  243. 

Approved  in  Grsemer  v.  Washington,  168  U.  8.  129,  42  L.  409,  18 
8.  Ct  3,  arguendo,  to  effect  that  court  may  refer  to  its  own  records; 
Bresnahan  v.  Tripp,  etc..  Leveller  Ck>.,  72  Fed.  922,  83  U.  8.  App. 
421,  holding  where  validity  of  patent  previously,  adjudicated  mat- 
ter no  longer  in  issue;  Cushman,  etc.,  Mach.  Ck>.  v.  Goddard,  95 
Fed.  666,  taking  Judicial  notice  of  own  records  in  previous  case 
involving  similar  machines  for  purpose  of  ascertaining  state  of 
art;  Wood  v.  CahiU,  21  Tex.  Civ.  App.  44,  50  8.  W.  1074,  taking 
Judicial  notice  of  Judgment  in  former  suit  fixing  boundary  line; 
Scott  V.  Armstrong,  146  U.  6.  513,  86  L.  1064,  18  8.  Ct  152,  obiter; 
Aspen  Mln.,  etc,  Oo.  v.  BiUings,  150  U.  8.  38,  37  L,  969,  14  8.  Ct 

6,  taking  Judicial  notice  that  certiorari  has  been  denied. 

Appeal.— On  reversing  State  court  Judgment  circuit  Judgment 
based  thereon  will  be  reversed  to  save  time  and  eixpense,  p.  244. 

141  U.  &  244-248,  86  U  7^  TUSKAL0O8A  BY.  V.  GUDE. 

AppeaL—  Where  no  writ  of  error  or  appeal,  although  siqperssdeM 
bond  filed,  conrt  wlU  docket  and  dismiss^  pi  aA8L 

Not  dted. 
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141  U.  S.  M^-SOO,  85  Lw  740,  WILLIAMS  ▼.  PASfiUBfPSIO  BANK. 

AypoftL— Ttanacrlpt  of  equity  case  erroneoiiBly  brooght  op  on 

6Ror  Inttoftd  of  apiMal,  may  he  used  on  eobeeqnent  appeal*  p.  26Ck 

Not  dted. 

141  U.  &  260-280,  36  L,  784,  UNION  PAOIFIO  B7.  T.  BOTSFOBD. 
Piaeovery.—  Power  of  court  to  compel  party  to  submit  to  ptaysl- 
eal  eocamlnatlon  was  unknown  at  common  law,  p.  251. 

Approred  In  Ryder  y.  Bateman,  93  Fed.  38,  and  McQuigan  t. 
Delaware,  etc.,  R.  R.,  120  N.  Y.  58,  26  Am.  St  Rep.  600,  20  N.  B. 
285, 14  L.  R.  A.  468,  and  n.,  obiter.  See  68  Aul  St  Rep.  242,  note. 

Dlstlngulsbed  In  Lyon  v.  Manhattan  Ry.,  142  N.  T.  802»  87  N.  B. 
118,  25  L.  R.  A.  404,  holding,  under  New  York  code,  court  may 
order  physical  examination. 

ICarriage.— In  suit  for  annulment  for  Impotency,  court  may  or- 
der physical  examination,  p.  252. 

ApproYed  in  McQuigan  t.  Delaware,  etc.,  R.  R.,  120  N.  Y.  64, 
26  Am,  St  Rep.  510,  29  N.  E.  236,  14  L.  R.  A.  460,  and  n.,  obiter. 
See  66  Am.  >St  Rep.  251,  note  reviewing  cases. 

Discovery.— Courts  may.  order  examination  of  woman  to  see  if 
she  Is  with  child,  p.  253. 

Approved  In  68  Am.  St  Rep.  243,  note  reviewing  cases. 

Bamages.—  In  suit  for,  refusal  to  submit  to  physical  examina- 
tion may  be  considered  by  Jury,  p.  254. 

See  valuable  notes  In  41  Am.  St.  Rep.  388,  and  68  Am.  St  Rep. 
260. 

Damages.— Circuit  Court  cannot  before  trial,  order  plaintiff  to 
submit  to  surgical  examination  of  injuries,  p.  257. 

Approved  In  Illinois  Cent.  R.  Oo.  v.  Griffin,  80  Fed.  282,  68  U.  S. 
App.  29,  Joliet  St  Ry.  v.  Call,  143  DL  182,  32  N.  B.  300,  Peoria« 
etc  Ry.  V.  Rice,  144  III.  232,  88  N.  B.  053,  Pennsylvania  Oo.  v. 
Newmeyer,  129  Ind.  411,  28  N.  E.  863,  McQuigan  v.  Delaware,  etc., 
R.  R.,  129  N.  Y.  52,  56»  26  Am.  St  Rep.  508,  511,  20  N.  B.  235,  236, 
14  L.  R.  A.  467,  470,  and  n.,  Oulf,  etc.,  Ry.  v.  Pendery,  14  Tex. 
Civ.  App.  66,  36  S.  W.  795,  and  Lane  v.  Spokane  Falls,  etc.,  Ry.,  21 
Wlash.  121,  122,  124.  76  Am.  St  Rep.  822,  823,  824,  67  Pac  367, 868, 
(see  dissenting  opinion  In  21  Wash.  137,  139,  75  Am.  St  Rep.  886, 
886,  67  Pac  378),  all  following  rule;  Baltimore,  etc.,  R.  Co.  v. 
Andrews,  60  Fed.  732,  6  U.  S.  App.  75,  17  L.  R.  A.  192,  and  Ryder 
V.  BatMnan,  03  Fed.  34,  obiter;  dissenting  opinion  In  Hall  v.  In- 
corporated Town,  99  Iowa,  715,  68  N.  W.  927,  84  L.  R.  A.  214,  ma- 
jority holding  contra  doctrine;  Chicago,  etc.,  Ry.  v.  Langston,  19 
Tex.  Civ.  App.  672,  47  S.  W.  1029  (see  dissenting  opinion  In  10 
Teac  OlT.  App.  578,  47  S.  W.  1063),  holding  contrary  doctrine.  See 
notes  in  41  Am.  St.  Rep.  394,  and  68  Am.  St  Rep.  246.  247. 

Distinguished  in  Cleveland,  etc.,  Ry.  v.  Huddleston,  151  Ind.  542, 
Am.  St  Rep.  240,  46  N.  E.  679.  36  L.  R.  A  682.  holding  court 
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may  order  party  to  produce  urine  for  examination;  OraTet  t.  Battk 
Qreek,  95  Mich.  209,  270,  85  Am.  St  Eep.  503,  56i,  54  N.  W.  798. 
19  L.  B.  A.  042,  holding  contra  doctrine;  McGorem  t.  H<9e^  68  N. 
J.  L.  79,  42  AtL  831,  upholding  New  Jersey  sUtnte  aathoiUic 
court  to  compel  physical  examination;  Lyon  t.  Manhattan  By^  142 
N.  Y.  800,  87  N.  E.  115,  25  L.  R.  A.  400,  holding,  under  New  Tort 
code,  court  may  order  physical  examination. 

Courts.—  Adoption  ot  State  practice  does  not  restrict  or  cnlaz|e 
Federal  court's  power  to  order  physical  examination,  p.  257. 

Approved  in  National  Cash,  etc.,  Co.  t.  Leland,  77  Fed.  243,  ip- 
plying  principle;  Texas,  etc.,  Ry.  t.  Wilder,  92  Fed.  967,  hoIdiDC 
depositions  taken  in  State  courts  cannot,  on  removal,  be  OMd  Is 
Federal  court;  National,  etc.,  Register  Co.  v.  Leland,  94  Fed.  004, 
holding,  In  action  at  law.  Federal  court  will  not  follow  liiMdiO' 
setts  statute  under  R.  8.,  1 1  801,  803-^0. 

Damages.— Court  may.  compel  submission  to  physical  extmlnir 
tion  of  injuries,  per  Brewer,  J.,  dissenting,  p.  258. 

See  08  Am.  St  Rep.  244,  note. 

141  U.  S.  200-295,  85  L.  078,  ORISWOLJ)  T.  HAZARD. 

Equity  will  relieve  against  mutual  mistake  if  legal  import  tf 
terms  used  in  contract,  p.  283. 

Approved  in  Park,  etc.,  Co.  v.  Blodgett,  04  Conn.  80,  29  AtL  1I9> 
reforming,  on  parol  evidence,  contract  to  sui^ly  steel;  Sttodud 
Oil  Co.  V.  Hawkins,  74  Fed.  897,  40  U.  6.  App.  115,  88  L.  B*  ^ 
741,  obiter.    See  55  Am.  St.  Rep.  518,  note. 

Distinguished  in  Moffett,  etc.,  Co.  v.  Rochester,  91  Fed.  88i  ^ 
02  U.  S.  App.  401,  402,  holding  equity  will  not  reform  contnrt 
upon  mistake  of  one  party. 

Equity  will  relieve  against  clear  misapprehension  of  law  in  ^ 
discretion,  but  only  in  flagrant  cases,  p.  284. 

Approved  in  Kyle  v.  Fehley.  81  Wis.  72,  29  Am.  St  Bep.  8» 
51  N.  W.  259,  reforming  warranty  deed  where  ignorant  womiB  In- 
duced to  make  deed  with  no  mention  of  previous  agieemeDt  ti 
to  lease.    See  55  Am.  St  Rep.  519,  note. 

Principal  and  surety.—  Agreement  with  principal  to  dlschargt  i* 
exeat  writ  should  be  told  to  surety  on  ne  exeat  bond,  p.  186. 

Approved  in  08  Am.  St  Rep.  338,  note. 

Bef ormation  of  bond  need  not  be  sought  by  surety  until  diCf^ 
against  principal  or  attempt  to  hold  surety,  p.  288. 

Equity.—  Defense  of  laches  depends  on  circumstances  of  ^ 
case,  p.  288. 

Reformation  of  ne  exeat  bond,  decreed  aftar  prlDdpaTs  ^^^ 
should  perpetually  enjoin  action  against  surety,  p.  188. 

Beformation  of  bond  being  sought  1^  euiety  he  cannot  ^^ 
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€mr  iB  acUoii  reraltlDg  in  the  Judgment  againat  his  s^rlnclpal, 

Judgineat  queetioned  on  demnrrer  for  mere  error  not  affectlnf 
jmlsdictlon;  demuner  must  be  oTermled,  p.  280. 

141  U.  S.  296-^22,  35  L.  721,  POTTER  v.  CX>UCH. 

Wills*— Whether  trustees  take  fee  depends  on  necesaitiea  of 
trust,  not  use  of  words  of  inheritance,  p.  309. 

Approved  in  Hopkins  v.  Grimshaw,  165  U.  &  852,  41  L.  742,  17 
8.  Ct  406,  holding  by  deed  to  persons  as  trustees  for  use  of  so- 
ciety trustees  take  legal  estate  in  fee. 

Wills.— On  dOTise  to  executors  for  twenty  years,  power  to  lease, 
lend,  etc,  is  annexed  to  office  of  executor  not  trustee,  p.  812. 

Wills.— Devise  to  executors  for  twenty  years,  with  direction  to 
divide,  etc.,  does  not  end  until  division,  etc.,  made,  p.  812. 

Perpetuities^  rule  against,  is  inapplicable  where,  though  period 
must  intervene,  it  la  less  than  twenty.-one  years,  p.  814. 

Approved  in  49  Am.  St.  Rep.  128,  note. 

Willy  devising  estate  to  executors  for  a  term,  and  then  to  lega- 
tee, vests  present  equitable  fee  in  latter,  p.  814. 

Willy  devising  in  fee,  with  limitation  over  in  case  of  alienation 
or  devisee's  indebtedness  limitation  is  void,  p.  815. 

Approved  In  Roberts  v.  Lewis,  153  U.  S.  378,  38  L.  751,  14  8. 
Ot.  947,  holding  devise  to  wife  during  widowhood,  conditioned  to 
go  to  children  upon  her  marriage,  gives  wife  right  of  alienation 
during  widowhood;  Jones  v.  Port  Huron  Engine  Co.,  171  IlL  507. 
49  N.  E.  701,  holding  devise  in  fee-simple  not  affected  by  subse- 
quent clause  against  alienation  for  period;  Henderson  v.  Harness, 
176  m.  808,  52  N.  E.  70,  holding  provision  that  life  tenant  shall 
not  sell  or  incumber  estate  does  not  prevent  sale  on  execution; 
Zillmer  v.  Landguth,  94  Wis.  609,  69  N.  W.  568,  holding  devise 
to  children,  on  condition  that  they  shall  not  have  right  of  dis- 
position until  elder  reaches  age  of  twenty-flve,  void. 

Execution  cannot,  in  Illinois,  reach  equitable  interest  of  resld- 
omry  devisee,  during  trust  term,  p.  819. 

Ai^roved  in  Raynolds  v.  Hanna,  55  Fed.  796,  obiter. 

Xqnity  will  not  aid  grantee  of  equitable  title  seeking  the  legal, 
where  conditions  of  conveyance  unperformed,  p.  82L 

Wills.—  On  devise  In  trust  for  a  term,  with  direction  for  division 
by  trustees,  certahi  agreement  held  not  to  obviate  this  division  or 
vest  estate  in  devisees  without  it,  p.  82L 

141  U.  «.  Wy927,  85  li.  765,  IN  RE  ORBBN. 

Supreme  Court  will  not  mandamus  8tate  court  to  restore  at* 
comey  debarred  for  vituperation  in  Federal  pleading,  pw  826b 

Not  cited. 
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141  V.  fi.  827-^82,  SS  L.  TM,  McNTTLTA  ▼.  JjOOBSLWOm 

Cotirto.— fitate  decision  od  responsibility  of  rec^rer  fbr 
cessor^s  acts  raises  no  Federal  question,  p.  829. 

Approved  in  Pelrce  v.  Van  Dnsen,  78  Fed.  691,  47  U.  B.  Appw 
holding  laws  of  Ohlo^  1890,  p.  149,  applies  to  snlt  fsr  injuries  to 
employee  against  receiver  operating  railroad;  Sullivan  v.  Barnard* 
81  Fed.  887,  holding  suit  against  receiver  removable  to  court  ad- 
ministering trust,  though  amount  in  ccmtroversy  less  than  $2,000; 
Northern  Plac.  B.  Co.  v.  H^ln,  88  Fed.  94,  48  U.  S.  App.  664» 
holding  receiver  not  liable  for  tort  committed  prior  to  appohit- 
ment;  State  v.  Port  Royal,  etc.,  Ry.,  84  Fed.  68,  holding  dmlm 
against  different  receivers^  one  of  whom  succeeds  otim,  stand 
on  same  footing;  Wall  v.  Piatt,  169  Mass.  400,  48  N.  B.  271«  holil- 
ing  receiver  liable  for  damage  caused  engines  under  Massachu* 
setts  statute,  chap.  112,  I  214;  Temple  v.  Glasgow,.  80  Fed.  447* 
42  U.  S.  App.  417,  and  Pitkin  v.  Cowen,  91  Fed.  602,  arguendo. 

Distinguished  in  Ray  v.  Peirce,  81  Fed.  884,  holding  receiver 
must  show  necessity,  for  removal,  to  court  administering  trust* 
when  amount  in  controversy  less  than  $2,000. 

Beceivers.—  Suit  against,  is  not  limited  to  acta  of  receiver  sued* 
but  includes  his  predecessor's  acts,  p.  882. 

Approved  in  Jones  v.  Schlapback,  81  Fed.  274,  275,  276,  enjoining 
suit  without  leave*  against  receiver  of  part  of  railroad  system,  for 
acts  of  receiver  of  whole  system;  Archambeau  v.  Piatt,  178  Mass. 
251,  53  N.  B.  817,  holding  receiver  discharged  by  decree  cannot  bs 
sued  for  injury  accruing  during  receivership. 

Receiver  in  Federal  court  Is  not  given  immunity  from  suit  with- 
out  leave,  by  act  of  1887,  p.  330. 

Approved  in  Texas,  etc.,  Ry.  v.  Cox,  145  XT.  8.  602,  86  L,  882,  12 
8.  Ct.  907,  Texas,  etc.,  Ry.  v.  Johnson,  151  U.  &  98,  88  L.  87,  14 
8.  Ct  255,  Malott  v.  Sbimer,  153  Ind.  41,  74  Am.  8t  Rep.  282,  54 
N.  B.  103,  Meyer  v.  Harris,  61  N.  J.  L.  102,  38  Aa  692,  and  Stoltz 
V.  Milwaukee,  etc.,  R.  Co.,  104  Wis.  58,  80  N.  W.  71,  all  following 
rule;  Fullerton  v.  Fordyce,  121  Mo.  9,  42  Am.  8t  Rep.  618»  25 
8.  W.  588,  applying  rule  to  action  for  injuries;  Central  Trust  Co. 
V.  Bast  Tennessee,  etc.,  Ry.,  59  Fed.  526,  527,  holding  appointing 
court  has  no  power  to  enjoin  suit  against  receiver  in  another 
court;  Paxs<m  v.  Cunningham,  68  Fed.  185,  21  U.  8.  App.  466,  hold- 
ing  Circuit  Court  may  refuse  injunction  against  libel  of  vsssri  In 
hands  of  its  receiver;  Louisville,  etc.,  Ry.  v.  Tucker,  —  Ky.  — ,  49 
8.  W.  816,  holding,  under  act  of  August  18,  1888,  reesivsr  may  bs 
sued  in  any  court  of  competent  jurisdiction:  Wall  v.  Flatt,  169 
Mass.  899,  48  N.  B.  271,  obiter. 

Distinguished  in  Gibson  v.  Gray,  17  Tex.  Civ.  App.  654,  48  fi.  W. 
925,  holding  assignee  appointed  under  assignment  laws  a  mere 
trustee  and  not  olBcer  of  court;  Bennett  v.  Northern  Pac.  R.  R^ 
17  Wash.  587,  588,  540,  50  Pac.  497,  49a  holding,  under  25  Stmt 


n  Notoa  on  U.  8.  Reports.  141 U.  8. 882-^48 

486,  I  8,  receiyer  cannot  he  sued  with  leare  in  anlt  alleging  corpo- 
ration wrongfully  claims  land. 

Courts.— 8tate  conrfs  denial  to  Federal  receiyer  of  Immonltj 
from  snlt  without  leaye,  denies  a  right  claimed  under  Federal  au- 
thority, p.  831. 

Ai)proyed  in  Metropolitan  Bank  y.  Claggett,  141  XT.  8.  526,  85  U 
843,  12  8.  Ct.  62,  applying  principle  to  suit  against  national  bank 
upon  Judgment  of  State  court  on  circulation  outstanding  when  it 
was  State  bank;  Jewett  y.  Whitcomb,  69  Fed.  418,  upholding  n- 
moral  of  suit  against  receiyer  appointed  by  Federal  court,  regard- 
less of  citizenship;  Stanley  y.  Schwalby,  162  U.  S.  279,  40  L.  968, 
16  S.  Ct  764,  arguendo. 

Beceivers.— Actions  against,  are,  strictly,  against  receiyership; 
his  acts  are  ofScial,  not  personal,  p.  832. 

Approyed  in  Texas,  etc..  By.  y.  Ck>x,  145  U.  8.  601,  86  L.  832, 
12  8.  Ct  907,  applying  principles;  Gowen  y.  Harley,  56  Fed.  960, 
12  TJ.  8.  App.  574,  holding  Federal  courts  of  Arkansas  and  Texas 
haye  Jurisdiction  oyer  suits  between  receiyers  and  Indians  •under 
25  Stat  35;  Phinizy  y.  Augusta,  etc.,  B.  Co.,  62  Fed.  773,  discussing 
receiyerships;  Carpenter  y.  Northern  Fac.  B.  Co.,  75  Fed.  851,  hold« 
ing,  in  suit  against  receiyer  appointed  by  Federal  court,  such  court 
has  Jurisdiction  regardless  of  citizenship  or  amount  inyolyed. 

141  tJ.  S.  332-^43,  35  L.  781,  MAGOWAN  y.  NEW  YORK  BBIiT- 
ING  CO. 
Patents.— Gately  patent  No.  82,296  for  yulcsnized  rnbber  pack- 
ing, is  yalid,  p.  343. 

Patents.— A  marked  improyement  ueyer  before  attaln<8d,  tn- 
Tolyes  patentable  inyention,  p.  341. 

Approyed  in  Krementz  y.  S.  Cottle  Co^  148  U.  8.  562,  37  L.  560, 
18  S.  Ct  721,  upholding  Krementz  collar-button  patent  No.  296,303; 
Dugan  y.  Gregg,  48  Fed.  228,  holding  Bigby  patent  No.  883,548 
for  combined  book  and  index,  yalid;  Thomson  y.  Citizens'  Nat 
Bank,  53  Fed.  253,  255,  10  U.  S.  App.  500,  upholding  Thomson 
reissue  No.  10,977  for  improved  bank  account-boolu;  American 
Cable  By.  y.  Mayor,  etc.,  56  Fed.  151,  collecting  cases  on  improve- 
ments amounting  to  Invention;  Ballard  v.  M'duskey*  58  Fed.  882, 
npliolding  Titus  patent  No.  272,354  for  box-pattern  cutter;  Blchard- 
son  y.  Shepard,  60  Fed.  276,  upholding  patent  No.  411,857  for 
elothes-hook;  Johnson  y.  Johnston,  60  Fed.  622,  upholding  patent 
No.  461,787  for  general  indexes;  Griswold  y.  Harker,  62  Fed.  398, 
27  U.  8.  App.  122,  upholding  Griswold  patent  No.  229,280  for 
waffle-iron;  Consolidated,  etc..  Shoe  Oo.  y.  Detroit,  etc..  Spring  Co., 
B9  Fed.  909,  arguendo. 

Patetnt  going  at  once  into  eztenaiya  pubUe  uae  ia  probably  novel 
and  useful,  p.  848. 
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Approved  In  Rubber,  ete^  Wbeel  Co.  t.  Colombian,  etc.  Wheel 
Co.,  01  Fed.  092,  foUowlnir  role  In  conetmlng  patent  No.  504.675 
for  mbber^lred  wheel;  The  Barbed-Wire  Patent,  148  U.  8.  284, 
86  L.  158,  12  &  Ct  447,  opholdlng  OUdden  barbed-wlre  patent 
No.  157,124;  Gandy  v.  Main  Belting  Co.,  148  U.  8.  506,  36  U  276, 
12  8.  Ct.  601,  upholding  Oandy  driving-belt*  patent  No.  228,186; 
Potts  V.  Creager,  156  U.  fi.  609,  30  U  280,  16  S.  Ct  100,  opholdlng 
Potts'  clay-dlslntegrator  patent  No.  868,898;  Blectrlcal  Accomo- 
lator  Co.  V.  New  York,  etc.,  B.  Co.,  50  Fed.  83,  opholdlng  reissue 
No.  11,047  for  electric  accomolators;  Dederlck  v.  Gardner,  50  Fed. 
08,  upholding  Dederlck  ballng-press  patent!  Nos.  145,020  and 
341,650;  Watson  v.  Stevens,  51  Fed.  760,  5  U.  8.  App.  101,  upholding 
Watson  patent  shank-stiffener  machine  patent  No.  867,484;  Francis 
V.  Klrkpatrlck  Co.,  52  Fed.  825,  upholding  Banfield  sheet-heating 
furnace  patent  No.  408,475;.  Featherstone  v.  George  R.  Bidwell 
Cycle  Co.,  58  Fed.  116,  upholding  Dunlop  tire  reissue  No.  11,158; 
Carter  v.  Wollschlseger,  58  Fed.  576,  granting  Injunction  against 
4nfrlngement  of  Frink  patent  No.  288,048  for  memorandum  slips; 
Sayre  V.  Scott,  55  Fed.  074,  8  U.  S.  App.  648,  upholding  Scott  patent 
No.  232,871,  for  fruit-parer;  Eastman  Co.  v.  Blair  Camera  Co.,  62 
Fed.  403,  upholding  Eastman  photographic  patent;  Consolidated, 
etc.,  Shoe  Co.  v.  Chicago,  etc.,  Ry.,  69  Fed.  414,  upholding  Congden 
patent  No.  174,898  for  car-brake  shoe;  Consolidated  Fastener  Co.  v. 
Columbia  Fastener  Co.,  79  Fed.  800,  upholding  Raymond  patent 
Improved  buttons;  Mast,  etc,  Co.  v.  Dempster,  etc,  Mfg.  Co.,  82 
Fed.  886,  40  XT.  S.  App.  520,  521,  upholding  Biartin  patent  for  Im- 
proved windmills;  Wllkins,  etc.  Fastener  Co.  v.  Webb,  80  Fed.  907. 
upholding  Wllkins'  patent  button-fastener;  King  v.  Anderson,  90 
Fed.  505,  holding  patentable,  invention  to  substitute  dry  hydrate  of 
lime  for  powdered  marble  to  restrain  setting  of  plaster  of  parls; 
Bowers  v.  San  Francisco  Bridge  Co.,  01  Fed.  417,  construing  Bow- 
ers* hydraulic  dredger  patent;  Indurated,  etc.  Industries  Co.  v. 
Grace,  62  Fed.  120,  Beach  v.  American,  etc,  Mach.  Co.,  68  Fed.  602, 
Davock  V.  Chicago,  etc,  R.  Co.,  60  Fed.  469,  and  Patent-Button 
Co.  V.  Consolidated  Fastener  Co.,  84  Fed.  191,  arguendo. 

Distinguished  In  McClaln  v.  Ortmayer,  141  U.  6.  429,  85  L.  804, 
12  8.  Ct  79,  holding  general  use  not  conclusive  of  patentability 
and  McClain's  horse-collar  pad  patent  void;  Christy  v.  Hygela.  etc 
Saddle  Co.,  96  Fed.  969,  holding  large  sales  not  proof  of  novelty 
when  complainant's  article  dUfers  from  article  covered  by  claim. 

Miscellaneous.— Richmond  v.  Atwood,  52  Fed.  21,  5  U.  S.  Appi 
151,  17  U  R.  A.  618,  citing  principal  case  as  to  Unda  <tf  decrees. 

141  U.  6.  844-^7,  86  L.  776,  GAGB  v.  RANI. 

Sqolty.— Insufficiency  of  plea  will  not  be  considered  oo  appeal 
where  same  SMtter  tn  answer  unobjected  to^  p.  HIk 
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Tax-sale  purchaser  In  Illinois,  serving  notice  requisite  to  deed, 
cannot  say  sale  was  for  taxes  and  s];>ecial  assessments  where  law 
required  that  notice  specify,  which,  p.  S49. 

Approved  In  Bailey  t.  Smith,  178  IlL  74,  62  N.  D.  949,  following 
rule. 

Tax  deed  being  relied  upon  to  prove  title,  in  Illhiois,  affidavits 
Ji8  to  service  of  required  notice  must  appear,  p.  851. 

Approved  in  Ck>ulter  v.  Stafford,  56  Fed.  567,  15  U.  S.  App.  118, 
lioldlng,  under  Washington  Territory  laws,  1886,  page  92,  bolder  of 
*tax  certificate  Issued  before  its  passage  must  give  notice. 

Distinguished  in  Lewis  v.  Bamhart,  145  U.  S.  71,  86  L.  628,  12 
IB.  Gt  776,  upholding  sheriff's  tax  deed,  regular  on  face,  without 
proof  of  Judgment 

Taxation.— Requisites  and  manner  of  service  of  notice  required 
"to  be  given  by  Illinois  tax-sale  purchaser,  stated,  p.  854. 

Taxation.— In  Illinois,  before  holding  tax  title  paramount,  evl- 
-^exkce  that  notice  of  sale  reached  owner  must  be  clear,  p.  857. 

141  U.  &  868-884,  85  L.  766,  UNITBD  STATES  ▼.   MISSOURI, 
ETC  RT. 
Publio  lands.—  Even-numbered  sections  reserved  within  the  place 
limits  of  grant  to  Leavenworth  railway,  by  act  of  1868,  were  also 
reserved  from  Missouri  railway  grant  of  1866,  p.  869.. 

Approved  in  United  States  v.  Northern  Pac  R.  IL,  152  U.  &  298. 
:88  Ik  449,  14  S.  Ct  604,  holding  land  grant  to  Oregon  Central  in 
1864  took  effect  before  grant  to  Northern  Pacific  Company  in  1870; 
ITnited  fitates  v.  Winona,  etc.,  R.  Oo.,  67  Fed.  966,  82  U.  8.  App. 
^272,  construing  land  grants  under  act  of  March  8,  1857;  dissenting 
-opinion  in  Oregon,  etc.,  R^  Co.  v.  United  States,  77  Fed.  77,  48  U. 
8.  App.  19,  arguendo. 

Public  lands.—  But  even-numbered  sections  within  the  hidemnity 
limits  were  not,  p.  872. 

Publio  landfl«— Exception  of  lands  reserved  by  United  States, 
meant  reserved  by  Congress,  or  competent  authority,  for  definite 
purpose,  p.  872. 

Approved  in  United  States  v.  Winona,  etc.,  R.  Co.,  67  Fed.  967, 
ffl  U.  &  App.  272,  construing  land  grants  under  act  of  March  8, 
1857;  Northern  Pac.  R.  Co.  v.  Musser  Sauntry  Land,  etc,  Co.,  68 
Fed.  998»  34  U.  S.  App.  66^  holding  withdrawal  of  lands  by  land 
department  gives  company  no  right  until  selection;  St  Paul,  etc^ 
By.  ▼.  Sage,  71  Fed.  46^  86  U.  S.  App.  840,  applying  principles  to 
grant  under  14  fitat.  87. 

Poblle  lands.— Missouri-Kansas  railway  could,  by  act  of  1866, 
legally  select  unappropriated  indemnity  lands  of  act  of  1863,  y.  874. 

You  XU— 8 
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AK«0T6d  in  Herrington  r.  Qark,  66  Kan.  060^  44  Fte.  e2Q»  Mr 
lowing  nile. 

DiBtinfotehed  in  United  States  ▼.  Choctaw,  etc,  B.  Oo^  8  OkL 
496,  41  Pate  760^  holding,  under  act  of  Febmary  18;  1888,  ■ecretai7 
of  tntertor  cannot  refnae  approval  to  location  of  railroad. 

Pttbllo  lards.— Title  to  railroad  indemnity  lands  passes  only 
when  actually,  selected  and  segregated,  p.  875. 

Approved  in  New  Orleans  Pac.  Ry.  ▼.  Partner,  143  U.  S.  68,  86 
L.  70,  12  6.  Ot  866^  following  role;  Resser  t.  Carney,  62  Minn. 
402,  64  N.  W.  88,  and  Orandin  t.  La  Bar,  8  N.  Dak.  453,  57  N.  W. 
243,  following  mle  in  Northejm  Pacific  grant;  Sioux  City,  etc 
Land  Co.  ▼.  Griffey,  148  U.  8.  38,  36  L.  65^  12  S.  Ct  363,  holding 
grant,  under  11  Stat  9,  chap.  28,  did  not  attach  until  map  of 
definite  location  filed;  Ard  ▼.  Brandon,  156  U.  S.  541,  39  L.  525,  15 
S.  Ct  408,  holding  application  for  entry  upon  lands  within  Indem- 
nity limits  not  withdrawn  wrongfully  rejected;  Wisconsin,  etc^ 
R.  R.  ▼.  Forsythe,  159  U.  S.  56.  40  L.  74,  15  S.  Ct  1023,  holding 
lands  within  limits  of  plalntlfTs  road  passed  by  13  Stat  66;  dis- 
senting opinion  in  Wlneman  y.  Gastrell,  53  Fed.  706,  2  U.  S.  A  pp. 
449,  majority  holding,  under  Mississippi  act  of  March  8,  1852,  title 
to  lands  passed  upon  designation  of  person  entitled. 

Public  lands.— Presumption  and  homestead  rights  may  attach 
to  indemnity  lands  before  selection,  p.  376. 

Public  lands.— Clrcumstantres  when  government  will  go  Into 
equity  to  set  aside  patents,  stated,  p.  382. 

Approred  bi  San  Pedro,  etc.,  Co.  y.  United  States,  146  U.  6.  188, 
36  L.  915.  18  S.  Ct  97,  following  mle;  Germania  Iron  Co.  ▼.  United 
States,  58  Fed.  385,  836,  337,  19  U.  S.  App.  10^  upholding  right  of 
United  States  to  maintain  suit  to  cancel  patent  issued  by.  mistake; 
Steele  t.  Walker,  115  Ala.  490,  67  Am.  6t  Rep.  65,  21  So.  913, 
holding  sequestration  of  public  lands  and  timber  scYcred  there- 
from is  proceeding  in  rem;  McCormlck  Mach.  Co.  ▼.  Aultman,  169 
U.  8.  609,  42  L.  876»  18  8.  Ct  444,  arguendo. 

Distinguished  in  United  States  ▼.  Bell  Tet  Co.,  167  U.  8.  240,  42 
L.  154,  17  S.  Ct  810,  arguendo. 

141  U.  S.  884-408.  85  L.  786,  FOWLER  ▼.  E)QUITABLiD  TRUST 
CO. 
Appeal.— Rehearing  by  lower  court  will  be  presumed  granted 
when  entered,  although  petition  indicated  it  later,  p.  894. 

AppeaU— Bizceptlon  to  rehearing  order  entered  nunc  pro  tune 
does  not  raise  question  whether  in  fact  then  ordered,  p.  394. 

Distinguished  in  Hickman  ▼.  Fort  Scott  141  U.  6.  418,  85  L. 
776^  12  S.  Ot  10^  holding  court  cannot  amend  record  where  no 
clerical  mistake. 
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TJmfoj  d«<eiiN  is  not  aTallable  tn  Federal  court  of  9tate  where 
•eenrltj  ettmite,  altboagh  it  would  be  wbere  payable,  pi^  887. 

ApproTed  in  Ooghlan  ▼.  South  Carolina  R.  R.,  142  U.  S.  112, 
n  U  IKS,  12  S.  Ot  168,  holding;  wh^re  loan  made  in  one  State  to 
be  performed  in  another,  principal  bears  interest  after  matmrtty 
at  same  rate. 

TTsory.— Taking  interest  in  advance  does  not  make  loan  usuriOBS 
tm  Illinois,  p.  899. 

Approved  in  Pierce  v.  Davey,  43  Neb.  48,  01  N.  W.  98,  following 
role;  Unicm  Sav.  Bank  v.  Dottenheim,  107  Oa.  GIS,  84  8.  B.  S81« 
dlscassing  usmy  laws.    See  46  Aul  St  Rep.  189,  note. 

TTsnry.— Illinois  loan  through  broker  whose  compensatioii  is 
firom  debtor  is  nsnrious,  if  that,  with  the  interest,  exceeds  legal 
rate,  p.  406b 

Approved  in  Whaley  v.  American,  etc,  Mtge.  Go.,  74  Fed.  77,  78, 
42  U.  S.  App.  90,  affirming  83  Fed.  746,  747,  applying  principle; 
M'Broom  v.  Scottish  Inv.  Co.,  153  U.  S.  822,  38  L.  781,  14  S.  Ot 
888,  affirming  6  N.  Mex.  578,  30  Pac.  860,  applying  principle  under 
New  Mexico  laws;  Best  v.  British,  etc.,  Mtge.  Co.,  79  Fed.  402, 
406,  holding  loan  not  usurious  because  borrower's  agent  charges 
heavy  commission;  Payne  v.  Henderson,  —  Ky.  — ,  60  8.  W.  86^ 
granting  recovery  from  principal  of  excess  of  legal  interest  where 
agent  kept  excess  as  commission;  Loan  Agency  v.  Hunter,  18  Tex. 
Civ.  App.  406^  86  S.  W.  402,  holding  loan  not  usurious  if  agent 
charges  heavy  commissions.  See  46  Am.  St  Rep.  197,  199,  note. 
Fowler  v.  Harts,  149  IlL  696,  36  N.  E.  997,  without  particular  ap- 
plication. 

Distinguished  in  Equitable  Mtge.  Oo.  v.  Graft  58  Fed.  616,  dis- 
cussing sufficiency  of  evidence  to  Justify  agency  between  lender 
and  bank. 

TTsuzy.—  In  Illinois,  payments  on  account  of  usurious  loan  go  as 
credit  on  principal,  p.  406. 

Approved  in  Frets  v.  Murray,  118  Mich.  806,  76  N.  W.  496^  fol- 
lowing rule;  Smith  v.  Bldg.,  etc,  Assn.,  119  N.  0.  265,  26  6.  B.  42, 
following  rule  under  North  Carolina  code,  I  8886;  Mumford  v. 
McVeigh,  92  Ya.  462,  28  6.  B.  862,  refusing  to  apply  usurious  In- 
tttrest  to  reduction  of  principal  where  statute  has  run  <«  its  re- 
covery. 

Usuzy«— In  Illinois  lender  may  recover  sums  paid  for  taxes,  in- 
surance, etc  on  usurious  loan,  with  hiterest  if  so  provided,  p.  407. 

Kortgage^— Trust^eed  provision  for  trustees'  commissions  on 
•ale  docs  not  anthorise  imposing  attorney's  fee  on  foreclosure, 
p.  407. 

Approved  in  Bobinson  v.  Alabama,  etc^  Mfg.  Co.,  61  Fed.  289, 
97D,  holding  trustee  foreclosing  deed   not  entitled  to  attomegr's 
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fees,  tbongli  deed  iRt)TkIed  for  expenses;  Tyler  t.  W«Iker,  m  Teim. 
809,  47  &  W.  42i  dlsslkmiiif  attorney's  fees  te  snit  so  nsiirloM 
note. 

MlsoeUaneonsw^  WatUns  ▼.  UtUe,  80  Ftod.  820,  62  U.  &  Appw  49, 
cited  lacomctl7« 

141  U.  8.  406^4ia  86  U  788,  FOWLSR  ▼.  BQUTTABUD  TRUST 
CO. 
AiBrmed  oo  anttiorlty  of  FowIot  ▼.  Equitable  Trost  Oompany, 
supra,  p.  408. 

Approred  In  Watklns  t.  Little,  80  Fed.  820,  62  U.  8.  App.  47, 
arguendo;  Fowler  t.  Harts,  140  UL  605,  86  N.  B.  007,  without  par> 
ticnlar  application. 

141  U.  8.  411-416,  86  L.  704,  FOWLER  ▼.  BQUITABLB  TRTOT 
00. 

Usury  is  not  committed  by  debtor's  payment  of  broker's  com- 
mission which,  plus  interest  agreed,  is  less  than  maximum,  p.  413. 

Approved  in  Fowler  ▼.  Harts,  140  IlL  606,  86  N.  B.  007,  In  state- 
ment of  facts. 

ITsury.— Provision  for  attorney's  fee  on  foreclosure,  In  trust 
deed  in  Illinois,  does  not  make  ccmtract  usurious,  p.  414. 

Usury.^  Interest  in  advance  is  not  usury  in  Illinois,  p.  414. 

Xortgages.— 8upreme  G6urt  will  not  reverse  decree  for  unrea- 
sonable attorney  fee,  in  absence  of  evidence,  p.  416. 

Approved  in  Harrison  v.  Perea,  168  U.  S.  328,  42  L.  483,  18  8. 
^^^^  Ct  136,  reversing  7  N.  Mex.  677,  41  Pac.  681,  holding  court  may 

^V  fix  attorney's  fees  where  costs  chargeable  against  a  fund.     See 

55  Am.  6t  Rep.  443,  note. 

Miscellaneous.— Watklns  ▼.  Little,  80  Fed.  820,  62  U.  8.  App. 
47,  cited  incorrectly. 

141  U.  8.  415-410,  86  Lw  776,  HICKMAN  v.  FORT  SOOTT. 

Judgment*—  Petition  after  term  to  amend  record  by  adding  facts 
accidentally  or  unavoidably  omitted,  presents  no  case  for  nunc  pre 
tunc  order,  or  equitable  vacating  of  judgmeni  p.  418. 

Approved  in  United  States  v.  New  Tortc  Indians,  173  U.  8.  471. 
10  S.  Ct  400,  following  rule;  Pursley.  v.  Wlckle,  4  Ind.  App.  388, 
80  N.  B.  1118,  densring  amendment  of  Judgment  to  correct  error 
of  court  under  code,  I  602. 

Distinguished  in  The  Bayonne,  160  U.  8.  888,  40  L.  SOOi  18  & 
Ot  197,  holding  flUng  assignment  of  errois  not  e^ulvaleat  to  €cr> 
tificate  under  26  SUt  826. 

ItLdgmeat,  after  term,  passes  beyond  court's  eontrslt  ealsas  sispe 
taken  during  term  te  set  aside  or  modliy,  y.  418^ 
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▲pprored  te  Klerer  ▼.  BeawaO,  65  Fed.  878^  22  17»  &  App.  4011 
ftpplyliif  prlnelple  to  United  Statee  Qrcvlt  Oonrt  judgaent;  Nortb^ 
era  Pac.  R.  R.  t.  Bllle,  144  U.  8.  464,  86  L.  008,  It  8.  Ot  TMi^ 
heWng  deetoieo  ^  ret  adjndicata  by  State  coort  preseBta  mm  IM- 
era!  qneetton;  OraTen  ▼.  Canadian  Pac  B^  Co.,  68  Fed.  171«  der 
inf,  after  term,  opening  of  Judgment  entered  pturanant  to  ttlpv* 
latlon  of  attornera,  though  nnaathorixed;  Oalnea  t.  Bngg,  148  U. 
8.  242,  87  L.  487,  18  8.  Ct  616,  and  C<rfTln  T.  JactoooTfUe,  108  U. 
8.  468,  88  L.  1068,  15  a  Ct  866,  argoendow 

Distinguished  in  Kingman  t.  Weatem  Mfg.  Co.,  170  U.  8.  680, 
42  Lk  U94,  18  &  Ct  788,  holding  Judgment  not  final  whlie  mo- 
tion fdr  new  trial  ia  pending. 

141  IT.  8.  41^-429,  85  L.  800,  McCLAIN  T.  ORTMATSR. 

Patentee  claiming  and  describing  only  a  part  presumably  aban- 
dons rest,  p.  494. 

Approved  in  Peering  ▼.  Winona,  etc..  Works,  156  U.  8.  206»  89 
L.  157,  15  8.  Ct  122,  holding  Olln  harrester  patent  not  infringed; 
Gerard  t.  Diebold,  etc..  Lock  Co.,  48  Fed.  882,  affirmed  in  54  Fed. 
800,  18  U.  -8.  App.  73,  and  61  Fed.  211,  28  U.  8.  App.  841,  holding 
Gerard  burglar-proof  safe  patent  No.  246,748  does  not  cover  lock- 
ing device  for  Jail  cage:  Stirrat  t.  Excelsior  Mfg.  Co.,  61  Fed.  086, 
27  U.  8.  App.  18,  limitiDg  8Urrat  Patent  No.  857,874  for  water- 
heaters  for  stoves;  Thomson,  etc..  Elec.  Co.  v.  Elmira,  etc^  Ry^ 
60  Fed.  266,  holding  Van  Depoele  electric  railway  switch  patent 
No.  424,686  not  Infringed  aa  to  claims  15,  16  and  17;  Carter  Blach. 
Oo.  V.  Hanes,  70  Fed.  868,  holding  King  patent  for  tobacco-flavor- 
ing machine  void  for  want  of  useful  novelty;  McBride  v.  Kingman, 
72  Fed.  Oil,  holding  McBrlde  riding-plow  attachment  patent  Na 
189,062  not  Infringed;  American,  etc..  Fountain  Co.  v.  Zwietusch, 

75  Fed.  577,  holding  Park  soda-water  apparatus  reissue  Na  11.318 
void  for  unwarranted  enlargement  of  claims;  fieabury.  v.  Johnson, 

76  Fed.  450,  holding  Shaw  disinfectant  patent  No.  890,314  not  in- 
fringed; Thomasson  v.  Bumpass,  78  Fed.  402,  42  U.  8.  App.  205, 
holding  Thomasson  poultry-crate  patent  No.  444,561  not  infringed; 
MacColl  V.  Knowles  Loom  Works,  95  Fed.  986,  holding  MacCoU 
lappet-loom  patent  No.  570.259  not  infringed;  Matheson  v.  Camp- 
bell. 69  Fed.  60T,  arguendo. 

Patents.—  Where  claim  is  explicit  courts  cannot  alter  or  enlarge 
it,  p.  424. 

Approved  in  Celluloid  Mfg.  Co.  v.  Arlington  Mfg.  Co.,  52  Fed. 
744.  3  U,  8.  App.  287,  holding  patent  No.  199.906  not  infringed  tyy 
device  wherein  celluloid  slab  held  on  plate  by  adhesion  only:  licwis 
V.  Pennsylvania  Steel  Co..  59  Fed.  182,  17  U.  8.  App.  296,  holding 
Lewla  roUlng-mUl  patent  No.  247.665  not  Infringed  as  to  fourth 
elates  New  Bone,  eCc^  Maeh.  Go.  v.  Singer  Mfg.  Co.,  68  Fed.  226, 
holding  Grout  sewing-machine  patent  No.  86l,446  not  Infringed 
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^  maddnt  omitting  two  elements;  New  Departim  Bell  Oi.  t, 
Hftfdwtre  Bpecialty  Oo^  09  Fed.  156,  holding  Rockwell  blcjde-bdl 
pctaiit  Now  406,062  limited  to  precise  derlce  shown  without  use  oC 
eqnlTalents;  Campbell,  etc.,  Mfg.  Co.  ▼.  Duplex,  etc^  Frees  Oes  M 
FeA.  8S7»  holding  Stonemets  web-printlng  machine  patent  No. 
876,063  not  Infringed;  Bdlson,  etc,  Ldght  Oow  ▼•  B.  O.  Bernard  Co., 
81  Fed.  276,  holding  Bdlson  dynamo-electric  patent  No.  264,068  an- 
ticipated 1^  Brash  patent  No.  217,677. 

Fatentsw— Courts  maj  not  enlarge  patent  bcjood  dalm  as  al- 
lowed by  patent  ofQce  or  on  appeal,  p.  424. 

ApproTOd  In  BTCormlck,  etc.,  Mach.  Cow  t.  Aultman,  68  Fed. 
782,  heading  claims  8»  10,  11,  26  and  26  of  Oorham  gtaln-blndtf 
patent  Told  as  being  embodied  In  application  subsequently,  re^ 
jected. 

Fatentsw—  If  dalm  susceptible  ef  two  constructloiis,  that  wUl  be 
adopted  preserving  to  patentee  actual  Invention,  p.  42S. 

Vatants.—  Nothing  Is  Infringement  not  within  terms  of  patentee's 
claim,  p.  42S. 

Approved  In  Coupe  v.  Boyer,  166  U.  8.  677,  89  U  267,  10  8.  Ot 
204,  limiting  Boyer  patent  No.  77,920  to  shaft  and  crib  In  ver- 
tical position;  Westinghouse  v.  New  York,  etc.  Brake  Co.,  69  FWL 
006,  607,  holding  Westinghouse  air-brake  patent  No.  172,064  limited 
to  combination  having  port  through  center  of  piston;  Thatdier 
Mfg.  Co.  V.  Creamery,  etc,  Mfg.  Co.,  91  Fed.  920,  holding  Bam- 
hart  milk-bottle  patent  Nc  411,868,  not  infringed;  Oroth  v.  Inter- 
national, etc.  Supply  Co.,  61  Fed.  287,  20  U.  8.  App.  686»  holdtng 
Hey  man-stamping  patent  No.  841,880  not  infringed;  Dederic^  v. 
Gardnw«  60  Fed.  100,  holding  Oehrt  baling-press  patent  No.  282,400 
not  infringed;  Chemical  Rubber  Co.  v.  Raymond  Rubber  Co.,  68 
Fed.  674,  holding  Mltch^  patent  No.  800,720  f6r  process  of  treat- 
ing rubber  waste  not  Infringed;  Winchester,  etc*  Arms  Co.  v. 
American  Buckle,  etc,  Co.,  68  Fed.  811,  arguendo. 

Patentee  claiming  a  combination  of  elements  cannot,  In  his  proci^ 
abandon  part  and  maintain  rest  p.  426. 

Approved  In  Engle  Sanitary,  etc,  Co.  v.  Blwood,  78  Fed.  486» 
holding  Bngle  refuse-oven  patent  No.  372,806  not  Infringed;  Paul 
Boynton  Co.  v.  Morris  Chute  Co.,  87  Fed.  227,  holding  Newborg 
**  chutes  **  car  patent  Nc  411,256  void  for  want  of  inventloQ. 

Patent  to  McClaln  for  horse-collar  pad  Is  not  Infringed  hj  Oit- 
mayer  patent  of  1886,  p.  426. 

Distinguished  In  Huntington,  etc.  Pulveriser  Co.  v.  Whlttaker 
Cement  Co.,  89  Fed.  326,  holding  Huntington  ore-mill  patent  No. 
277,134  not  anticipated  In  view  of  prior  act. 

Patents.^  Whether  variation  of  old  device  la  InveatloB  cnuMt  to 
anawersd  by  crtterioo  of  ang  dellolllon,  p^  427. 
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Ap^mf^^  te  Pkteat-Clothlnf  Ca  ▼.  GloTcr,  141  XL  &  088.  85  U 
«Mi  12  &  Ot  80,  holding  Olbbom'  pontalooo  reltsoo  No.  9M$ 
ToM;  Wstnn  t.  8teTeiii,  51  Fod«  780,  5  U.  8.  App.  lOL  coottratng 
Wataoa  tboak-ttiffeiier  potent  No.  887,484;  Moeten  t.  Hnnt;  61  Fod« 
S18,  290,  and  Vtaccnt  ?.  Rlgby,  58  Fed.  878,  arguendo. 

Pat«nta.'Bagllab  rale  testing  faiTentlon  hj,  ntfllty  and  general 
oae  doea  not  prtrall  here  except  in  donbtful  case,  p.  428. 

Approred  In  LoTell  Mfg.  Co.  ▼.  Gary,  147  U.  8.  685,  87  L.  811,  18 
8.  Ct  477,  holding  Gary  patent  for  ImproTement  in  mode  of  tem- 
pering springs,  Told;  Grant  ▼.  Walter,  148  U.  8.  558,  87  L.  557, 
18  8.  Ot  702,  holding  Grant  thread-reeler  patent  No.  267,192,  TOid; 
Fox  ▼.  Perkins,  52  Fed.  218,  6  U.  8.  App.  200.  holding  Fox  miter- 
cntter  reissne  No.  11,062,  Toid;  Sannders  v.  Allen,  80  Fed.  612,  20 
U.  8.  App.  446,  holding  Sannders*  pii^cntter  reissne  No.  10.021 
To4d  as  to  second  daim;  Newark  Watch,  etc,  Co.  ▼.  WUmot,  etc. 
Mfg.  Co.,  60  Fed.  616,  holding  Berfleld  watch-protector  patent  No. 
418,644.  Toid;  Tpsilanti,  etc.,  Mfg.  Co.  T.  Van  Valkenbnrg,  72  Fed. 
281,  holding  Bowling  garment  stay  reissne  No.  11,009,  TOid;  Bald- 
win T.  Krtsl,  76  Fed.  828.  46  V.  8.  App.  511,  holding  Miller  cigar- 
mold  pateat  Ko.  258,940  void  as  not  biTOlTing  change  of  fnnctioa; 
Klein  ▼.  Seattle,  77  Fed.  204,  44  U.  a  App.  741,  holding  Klein  l]i> 
snlating-pln  patent  Tdd;  Olmsted  ?.  A.  H.  Andrews  &  Co.,  77  Fed. 
840,  48  U.  8.  App.  608,  holding  Nntting  map-case  patent  TOid  in 
Tiew  of  prior  act;  Schwarswslder  ▼.  Detroit  77  Fed.  892,  holding 
Chichester  folding-chair  patent  No.  828,838  Toid  in  spite  of  large 
sales:  Christy  ?.  Hygeia,  etc,  Saddle  Co.,  98  Fed.  969.  holding 
Christy  hicyde-saddle  patent  Nc  532,442  told  for  want  of  invention; 
Indurated  Fibre,  etc,  Co.  t.  Grace,  52  Fed.  129,  Patent-Button  Go. 
T.  Consolidated  Fastener  Co.,  84  Fed.  191,  and  Stearns  ▼.  BnsseU, 
86  Fed.  280,  64  U.  8.  App.  618,  obiter. 

Distinguished  in  Bowman  ▼.  De  Orauw,  60  Fed.  912,  holding 
Bowman  patent  No.  469,895  for  method  of  making  flags,  void  for 
want  of  norelty. 

Patents.— McClaln  horse-collar  pad  patent  of  1884  is  Told  fsor 
want  of  noTelty,  p.  429. 

141  U.  8.  429^137,  85  L.  804,  McLBAN  T.  GLAPP. 

Contrasts.— Rescission  of  contract  most  be  prompt  aftar  dis- 
covecy  of  facta,  and  consideration  must  bo  rsinnMd,  p.  483L 

ApproTod  in  Chicago,  etc.  By.  ▼.  Pierce,  84  Fad.  286.  84  U.  8l 
App.  881,  Lnmley  t.  Wabash  By.,  71  Fed.  29,  Alexander  ▼.  Grand 
Are.  By.,  54  Mo.  App.  71,  and  Betzer  t.  Dold  Packing  Oo.,  58  Mo. 
App.  270,  following  rule  in  settlement  of  claim  for  injuries;  Kinna 
T.  Webb,  64  Fed.  8a  12  U.  a  App.  187,  affirming  49  Fed.  514,  hold- 
ing delay  of  fire  years  in  seeking  rescission  of  sale  of  fluctuating 
property  is  walTsr;  Scheftel  t.  Haya,  58  Fed.  460.  19  U.  8.  App. 
220.  holding  lapse  of  three  years  after  notice  of  fraud  wairea  right 
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to  resdnd  sale;  Stnart  t.  Hayden,  72  Fed.  412.  86  U.  &  App.  462, 
applying  principle  to  transfer  of  lands  for  bank  stock  and  cash; 
Kingman  ▼.  fitoddard,  85  Fed.  746,  57  U.  S.  App.  891,  holding  party 
taking  np  notes  of  corporation,  after  knowledge  of  orerralnatloo 
of  assets,  walyes  rescission  of  stock  pnivhase;  Algvt  t.  Anderson,  Ot 
Fed.  688;  holding  purchaser  of  lands  once  waiving  frand  of  Tender 
as  ground  of  rescission  waives  It  forever;  Wylie  ▼.  Gamble,  85 
lilch.  576»  65  N.  W.  881,  holding  purchaser  of  timber  lands,  treat- 
ing it  as  own,  after  knowledge  of  false  representations  of  vendor, 
estopped  from  setting  sale  aside  for  fraud;  Johnson,  etc.  Com.  Go. 
V.  Missouri  Pac.  Ry.,  52  Mo.  App.  414,  holding  party  attaching 
property  for  purchase  price  waives  right  to  replevin;  Thomas  v. 
McOue,  19  Wash.  293,  53  Pac.  163,  denying  rescission  of  contract  for 
sale  of  land  at  suit  of  vendee  where  vendor  incapacitated  from  con- 
veying entire  tract;  Leicester  Piano  Co.  v.  Front  Boyal,  etc.  Imp. 
Co.,  55  Fed.  200,  8  U.  S.  App.  874,  arguendo. 

Distinguished  In  Watts  v.  British,  etc,  Mtge.  Co.,  60  Fed.  485, 
28  U.  8.  Ai^.  257,  holding  advertising  premises  for  sale,  after  filing 
bill  to  rescind  mortgage  without  attempting  sale,  not  affirmance. 

Hotioe.^  Full  and  open  posseeskm  of  realty  is  notlee  of  an  equi- 
table Interest  therein,  p.  436. 

Approved  in  Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  43.  442, 
85  L.  1074,  12  &  Ot  248,  and  Klrby  v.  Tkillmadge,  160  U.  6.  884, 
40  L.  466,  16  8.  Ct  851,  both  foUowing  rule. 

Xortgages.— Rescission  of  mortgage  settlement  by  mortgageo 
and  legal  owner  cannot  bind  equitable  owner,  p.  487. 

141  U.  6.  487-441,  85  L.  808,  KNBELAND  v.  LUCB. 

Appeal.^  Record  on  foreclosure  appeal  from  decree  allowing  cer- 
tain lien,  lacking  master's  report,  testimony,  etc,  la  too  meager, 
p.  489. 

Appeal.— Stipulation  allowing  use  of  testimony  in  another  case 
does  not  excuse  its  omission  from  the  record,  p.  440. 

Not  rtted. 

141  U.  B.  441-458,  85  L.  809,  GROSBT,  ETC.,  VAI^VB  CO.  v.  CON- 
80LIDATBD,  ETC.,  VALVB  00. 

Patentee^  recovering  only  Infringer's  profits,  without  damages,  on 
article  commordally  valuable  only  because  of  patent,  his  non-use  of 
the  patent  la  immaterial,  p.  452. 

Patentee  may  recover  infringer's  entire  profits  If  article  cobb- 
merdally  valuable  only  because  of  Invention,  p.  482. 

Approved  in  Tuttle  v.  Clafiin,  76  Fed.  238,  284,  45  U.  8.  Apvw 
105,  following  rule;  Campbell  v.  Blayor,  etc  81  Fed.  101,  including 
hi  profits  wages  of  men  not  required  owing  to  use  of  Infringing 
device,  though  number  of  men  not  reduced;  Warren  v.  Kcep^ 
155  U.  8.  268,  89  L.  145,  15  8.  Ct  84.  arguendo. 
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IMstlniriiished  In  Mosher  ▼.  Joyce,  51  Fed.  445,  6  U.  8.  App.  107, 
refusing  all  profits  where  no  proof  given  that  patented  feature 
fl^Te  infringing  machine  entire  value. 

PaCteitSw— Orosby  safety-Talve  patent  of  1875  InfHnges  Kichard- 
son  patent  of  1866^  p.  454. 

3Pat«nts.— Infringer  cannot  offset  his  loss  from  defective  articles 
aCAlnst  profits  made  from  infringement,  p.  457. 

Approved  in  Sayre  t.  Scott,  55  Fed.  976,  S  U,  8.  App.  648,  dis- 
ctllowing  credits  for  sums  paid  for  infringing  patent 

Patents*— Interest  upon  infringer's  profits  is  properly  chargeabis 
iTrom  date  of  filing  master's  report,  p.  458. 

141    U.  8.  450-168,  85  L.  817,  McGRBABY  T.  FBNNBYDYANIA 
OANAIi  GO. 

Patentee  of  improToment  can  recover  part  of  infringer's  profits 
proceedhig  ftom  improvement,  p.  468. 

Patentee^  suing  infringer,  cannot  recover  for  infringement  ef 
X>nor  patent  not  made  basis  of  the  suit,  p.  465. 

Patents.— Profits  from  infringement  must  be  found  by.  compar- 
Ing  what  was  open  to  public  use  before,  p.  466^ 

Approved  in  Stirling  Co.  v.  Pierpont  Boiler  Ob.,  72  Fed.  790, 
boldlng  Stirling  water-tube  boiler  patent  not  infringed;  Davis,  etc. 
Steel  Go.  v.  Morris,  etc.,  Co.,  81  Fed.  415,  39  U.  8.  App.  664,  hold- 
\ng  Morris  car-axle  patents  Nos.  879,712  and  423,795  not  infringed 
by  device  not  embodying  essential  features. 

Patent  Identical  with  or  only  colorably  variant  from  a  previous 
one,  is  void,  p.  467. 

Approved  in  Miller  v.  Eagle  Mfg.  Go.,  151  U.  8.  197,  88  U  127, 
14  S.  Ot  815,  holding  Wright  wheel-cultivator  patent  No.  242,497, 
void. 

Patentee,  suing  for  hifringement  of  later  of  two  patents,  cannot 
recover  if  no  damage  shown  for  its  hifringement,  p.  467. 

Miscellaneous.— Richmond  v.  Atwood,  52  Fed.  21,  5  U.  €L  App. 
151,  17  L.  R.  A  618,  cited  incorrectly  to  distinction  betweoi  final 
and  interlocutory  decrees. 

141  U.  a.  468-476,  85  U  821,  AMERIOAN,  OTO.,  TWINS  00.  v. 
WORTHINGTON. 
Oamtomm  duties.— Name  of  article  is  understood  In  its  known 
commercial  sense,  p.  471« 

Approved  in  Gadwalader  v.  Zeh,  151  U.  8.  176,  tS  L.  118,  14  8.  Ot 
290,  following  rule  with  regard  to  earthenware  cups;  Rossman  v. 
Heddm,  145  U.  8.  570,  36  L.  821,  12  8.  Ot.  928,  holding  classifica- 
tSen  detarmined  as  to  date  of  law;  Gadwalador  v.  Jessup,  etc  Ock, 
1^  U.  B.  864,  87  L.  766,  18  8.  Ot  87a  holding  <^d  india-rubber 
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isboM  baying  tost  commercial  value,  exempt  nnder  |  2499,  R.  8.; 
**  Zante  dUTants,"  78  Fed.  188,  189,  holding  nnder  paragraph  217, 
act  of  August  28,  1891,  **  Zante  cnrranta "  not  confined  to  prodncta 
ot  Island  of  Zante;  Grace  ▼.  Collector  of  Onstomt,  79  Fed«  8U>,  48 
U.  8.  App.  238,  classifying  "hock  bottles*'  under  paragraph  88  of 
tariff  act  of  1894,  and  not  as  pint  vials;  Dennlson  Hfg.  Ck>.  v.  United 
States,  72  Fed.  259,  88  U.  8.  App.  234«  holding  commercial  dealf- 
nation  of  ^^ crepe  tissue**  established  after  passage  of  tariff  law 
of  1890,  and  doee  not  determine  classification;  United  States  v. 
Jonas,  83  Fed.  169,  55  U.  4S.  App.  68,  admitting  evidence  as  to  what 
are  ''embroidered  and  hemstitched  handkerchiefs;**  Erhardt  v. 
Ullman,  51  Fed.  415,  1  U.  S.  App.  257,  arguendo. 

Distinguished  in  Gary  v.  Cockley.  65  Fed.  499,  81  U.  8.  App.  16, 
dasslfying  certain  billets  of  steel  under  paragraph  160  of  tariff 
act  of  189a 

Customs.— Market  name  for  goods,  when  law  passed,  controls* 
regardless  of  scientiflc  name,  use  or  material,  p.  471. 

Approved  in  United  States  v.  Eisner,  etc.,  Co.,  59  Fed.  854.  20 
U.  8.  App.  243,  holding  **  malt  extract "  not  a  proprietary  medicine 
and  dutiable  under  paragraph  838  of  tariff  act  of  1890;  In  re  Irwin, 
62  Fed.  152,  holding  *'  refined  bauxite  **  dutiable  as  alumina  under 
paragraph  9  of  tariff  act  of  1690. 

Osstoms^—  GUllng-twine  is  dutiable  at  25  per  cent  by  act  of  1883^ 
p.  478. 

Statutes.— Statements  and  opinions  of  promoter  of  act  In  l«fl»> 
lature  are  inadmissible,  p.  474. 

Oostoms.— Reference  to  legislative  proceedings  are  proper  to  1»> 
form  court  of  exigencies  of  the  Industry,  p.  474. 

Approved  In  The  Delaware,  161  U.  8.  472,  40  L.  776^  16  8.  Ct 
622,  construing  27  Stat.  445,  relative  to  navigation. 

Oostoms.— General  terms  will  not  cover  article  spedflcally  pto> 
Vlded  for  In  another  section,  p.  474. 

Approved  hi  Eamshaw  v.  Cadwalader,  145  U.  8.  268,  86  L.  68O1, 
12  S.  Ot  856,  holding  duty  on  iron  ore,  under  schedule  C,  R.  8., 
f  2502,  assessable  on  weight  before  moisture  dries  out  of  It:  United 
States  V.  Hopewell,  51  Fed.  801,  5  U.  S.  App.  137,  holding  common 
goat  hair  dutiable  under  schedule  K,  paragraph  877,  class  2,  tariff 
act  of  1890;  United  States  v.  Davis,  54  Fed.  149,  12  U.  &  App.  47, 
holding  marble  mosaics  dutiable  under  paragraph  124,  act  of  1890; 
United  States  v.  Wetherell,  65  Fed.  990,  21  U.  &  App.  618,  holding 
thin  steel  strips  dutiable  under  paragraph  148»  tariff  act  ef  t88a 

Oustoms^^  Doubts  in  construction  of  tariff  sboold  be  resohred  la 
importer's  favor,  p.  474. 

Approved  in  Mathesoa  v.  United  States,  71  FML  896,  88  U.  8. 
App.  26,  fsUowlng  rule  in  dassiflcatiOQ  under  paragraph  19,  act 
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of  1800;  Bofte  r.  Hagvmo,  1S2  U.  6.  926,  88  L.  570^  14  6.  Gt  720^ 
boMlBf  ancboTj  paste,  not  known  to  trade  as  sauce,  dutiable  as 
*'  flsh  pr^wred,**  under  tariff  act  of  1888;  Bice  t.  United  States,  58 
Fed.  912^  10  U.  &  App.  870,  holding  imitation  hemstitdied  handkeiv 
dilefs  dutiable  under  paragraph  848,  schedule  I,  tariff  act  of  1890; 
In  re  Wetberell,  60  Fed.  270,  classifying  thin  steel  strips  under 
paragraph  146.  tariff  act  of  1800;  United  States  ▼.  Merck,  01  Fed. 
640,  holding  Bpsom  salts  admitted  free  under  act  of  1894;  In  re 
Southern  Pac.  Co.,  82  Fed.  813,  arguendo. 

MlsceUaneous.—  State  t.  Wheeler.  23  Not.  152,  44  Pac  482,  died 
incorrectly  to  point  that  reTenue  laws  are  penaL 

HI    U.   S.  47&-479,  85   L.  824,    LEADYILLS  COAL  CO.  ▼.   Mc- 

CREDKY. 
Circuit  Court's  foreclosure  decree  is  not  affected  by  fact  that 
State  court  dlssclves  defendant  corporation,  pending  appeal,  p.  476. 

Circuit  Court's  adjudication  of  rights  to  property,  properly  before 
it  Is  unaffected  by  State  courts  later  administration,  p.  477. 

Approved  in  Hatch  v.  Bancroft,  etc.,  Co.,  67  Fed.  808.  and  Foley 
▼.  Hartley.  72  Fed.  573.  suspending  proceedings  In  Federal  court 
where  State  court  first  obtained  Jurisdiction;  Holland  Trust  Co. 
T.  International,  etc..  Tramway  Co^  86  Fed.  867,  62  U.  fi.  App. 
608,  appointment  of  recelT«  by  another  court  does  not  oust  court 
foreclosing  mortgage  of  Jurisdiction:  Strains  t.  Bradford,  etc..  Trust 
Oo.,  88  Fed.  572,  holding  proceedings  under  Mate  statute  for  dis- 
solution of  corporation  do  not  deprlre  Federal  court  of  Jurisdiction 
orer  suit  by  non-resident  stockholder;  Baltimore,  etc.,  R.  Co.  t. 
Flaherty,  87  Md.  109,  89  AtL  526,  holding,  when  Federal  court  ap- 
points recelTcr,  complaints  must  be  directed  to  such  court 

Oorporattona^— Creditor  falling  to  prore  claim,  although  notified, 
cannot  contest  decree  administering  corporate  affairs,  p.  478. 

Approred  in  Continental  Trust  Co.  t.  Toledo,  etc^  R.  Co.,  82  Fed. 
646,  holding,  in  creditor's  suit  against  insolTent  corporation  must 
glTo  notlca  of  bearing  and  presentation. 

141  U.  8.  479^«91«  85  L.  826,  DAVIS  T.  PATRICK. 

TraudSy  statute  of. ^Creditor  of  mine  answering  for  its  debt  to 
secure  prompt  transportation  of  ore,  is  so  Interested  that  his  prom- 
ise is  supported  by  consideration,  p.  486. 

Trauda,  statnte  of^  does  not  affect  promise  for  another's  debt 
created  for  promisor's  benefit  and  request  p.  487. 

Txauda,  statata  of.^If  promisor  has  personal*  immediate  inteiw 
est  in  transaction,  hia  promise  is  not  in  statuta»  p.  488w 

Approred  in  Smith  t.  Delaney,  64  Conn*  278,  42  Am.  St  Rep. 
188,  29  AtL  487,  holding  promise  to  indemnify  If  party  goea  on 
bond,  of  party  going  into  business  with  promisor  not  within  stat* 
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ote;  Joseph  ▼.  Smith,  89  Neb.  265,  42  Am.  8t  Rep.  676,  67  N.  W. 

1014,  holding  promise  to  pay  balance  by  holder  of  chattel  mortfage 

to  person  holding  lien,  1b  consideration  of  release  of  possession,  not 

within  statnte;  Rose  t.  Wollenberg,  81  Or.  280,  66  Am.  8t.  Rep. 

882,  44  Pac.  386,  89  Lu  R.  A.  883,  and  n.,  holding  agreements  be> 

tween  co-sureties  fixing  liabilities  not  within  statute;  Town-Site  Co. 

T.  Page,  64  Kan.  871,  86  Pac  995,  arguendo.    See  42  Am.  8t  Rep. 

194,  note. 

I 

Pleading.— SYldence,  unobjected  to,  showing  employment  on 
day  different  from  petition,  Is  Immaterial  variance,  p.  490. 

141  U.  8.  491-509,  85  L.  830,  KNBSLAND  T.  LUCB. 

Appeal,  InyolTlng  validity  of  receiver's  certificate,  for  leas  than 
$5,000,  is  dismissed,  p.  504. 

Railroad  receiver  may  redeem  connecting  road's  stock  In  me- 
chanics' llenholders'  hands  as  pledge,  necessary  to  continolty  of 
road,  and  issue  pref^entlal  certificates  therefor,  p.  606. 

Approved  in  54  Am.  St.  Rep.  481,  note. 

BAilroads.— Good  faith  requires  that  receiver's  certificates,  loi- 
pressed  by  court  with  preferential  lien,  be  redeemed,  p.  508. 

Approved  In  Farmers*  Loan,  etc^  Co.  v.  Kansas  City,  etc,  R» 
Co.,  53  Fed.  191,  holding  court  appointing  receiver  has  right  to 
order  payment  of  claims  prior  to  satisfaction  of  bonds;  lAojd  v. 
Chesapealse,  etc.,  R.'Co.,  65  Fed.  859,  directing  receivers  to  borrow 
money  to  pay  interest  on  first  mcMtgage  where  to  beet  Interests  ts 
prevent  foreclosure. 

BAllroad  bondholders,  parties  to  foreclosure  through  trustee^  caa- 
not  object  to  receiver's  certificates  priority,  p.  606. 

Approved  In  Central  Trust  Co.  v.  Marietta,  ste.,  R.  Co.,  76  Fed. 
202,  41  U.  8.  App.  389  (see  dissenting  opinion  In  75  Fed.  206,  41 
U.  S.  App.  889),  and  Same  v.  Same,  75  Fed.  210^  41  U.  &  App.  869. 
both  applying  principle. 

BAilroads.— Trustee's  consent  to  receiver's  cotlficates  boond 
every  bondholder,  p.  509. 

Approved  In  Farmers*  Loan,  etc  Co.  v.  Kansas  City,  etc,  R.  Co., 
53  Fed.  185,  bondholders  cannot  be  made  parties  to  suit  unless 
trustee  acts  in  bad  faith. 

141  U.  8.  510-520,  85  L.  887,  SEITZ  v.  BREWERS,  ETC,  MA- 
CHINE CO. 
Bvidenoe.— Collateral  parol  agreement,  to  be  admissible,  most 
be  distinct  subject  from  written  agreement,  p.  617. 

Approved  hi  Godkin  v.  Monahan,  88  Fed.  119,  68  U.  8.  App.  618, 
refusing  oral  testimony  as  to  banking  logs  where  contract  IB 

writing. 
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SrldMMft.— If  wrltliif.  on  its  fact.  ImplleB  completoica,  it  It 
ooodiitlToly  pcttniiMd  to  bo  tho  whole  agreement,  pw  517. 

Approfod  In  Haalotoa,  ote..  Boiler  Oo.  ▼.  Citiaeni*  St  Bj.,  71 
Fed.  828»  refoaiiif  parol  eridence  to  rary  written  contract  of  aale 
at  apedfled  aom  where  no  fraod  shown;  M'Bilroy  ▼•  Britlah- 
America  Aaaor.  Co.,  M  Fed.  097,  admitting  parol  eridence  of 
knowledge  of  mortgage  where  insoranoe  policy  TOld  onleaa  con- 
sent to  mortgage  indorsed  on  policy:  Leicester  Piano  Co.  ▼.  Front 
Royal,  etc  Imp.  Co^  66  Fed.  206.  8  U.  8.  App.  874,  and  Blake  ▼• 
Pine  Mt,  etc  Coal  Co.,  76  Fed.  654,  48  U.  &  App.  400,  arguendo. 

Distlngniahed  in  Fire  Ina.  Aaan.  t.  WidLham,  141  U.  8.  876,  85 
L.  866,  12  8.  Ot  87,  admittiac  parol  eridence  to  explain  receipts 
if  espenaes  incnrred  in  lessening  marine  loas. 

XrldsBoe.— Parol  warranty  of  refHgerating  mnehlne^  oapabll> 
Itlee  la  not  admissible  on  complete  written  contract  of  sale,  p.  §17. 

Approved  in  Shirk  ▼.  Mltcheil,  187  Ind.  100,  86  N.  H  861,  argn- 
endo;  dlasenting  opinion  in  Neal  ▼.  Flint  88  Me.  85,  88  AtL  674. 
majority  holding;  where  only  part  of  agreement  rednced  to  WTlt> 
Ing,  collateral  agreement  may  be  shown.  See  66  Am.  St  Bep. 
660,  note. 

Sridenoe^— Fact  that  written  contract  apparently  complete,  la 
aHent  on  point  doea  not  admit  parol  thereon,  p.  518. 

AppcoTOd  la  McAleer  ▼,  United  Statea*  160  U.  S.  482,  87  L.  1188. 
14  8.  Ct  168,  following  mle  in  contract  for  nee  of  patent  without 
QMClfied  rental;  Union  Nat  Bank  t.  German  Ina.  Co.,  71  Fed.  476, 
84  U.  8.  App.  807,  holding  parol  negodationa  leading  op  to  written 
contract  merged  in  contract  and  cannot  be  ezi^ained  by  parol; 
Worland  t.  Secreat  —  Ky«  ->  61  8.  W.  446,  refnaing  abatement 
of  price  for  biea^  of  Terbal  warranty  where  contract  in  writing 
and  no  fraud;  John  Hutchison  Mfg.  Co.  ▼•  Pinch,  107  Mich.  14,  64 
N.  W.  7201  rejecting  pand  eridence  aa  to  power  required  where 
agreement  to  pay  for  machinery  when  **  fixed  and  glToe  good  re> 
sulu;  **  Dickson  t.  EUrtman  Mfg.  Cc  170  Pa.  St  848,  86  AtL  247, 
holding  parol  eridence  of  employment  for  one  year  Inadmissible 
where  contract  eridenced  by  letters;  dissenting  opinion  in  Harman 
T.  Harman.  70  Fed.  066,  84  U.  S.  Apik  816,  majority  holding,  where 
contract  only  partly  in  writing,  oral  agreement  muat  be  conalatent 
with  written  atipulatlona;  Harrison  ▼.  Fortlsge,  161  U.  6.  68,  40  L. 
618.  16  8.  Ct  480,  arguendo. 

Sale  of  deSnfte  article  by  manufacturer  impliea  no  warranty,  of 
•tneas  for  pnrpoee  diacloaed  by  buyei^a  order,  p.  510l 

ApproTcd  in  PuBman  Car  Co.  ?.  Metrepolitaa  By.,  liT  U.  1L  106^ 
80  L.  6S8,  16  S.  Ct  607,  following  rule  in  pvrehase  of  Pullman  cars; 
Grand  Ave.  Hotel  Cb.  ▼.  Wharton,  70  Fed.  45,  40  U.  8.  App.  Ill, 
City,  etc  By.  t.  Baaahor,  82  Md.  4D6»  88  AtL  686l  and  MUwaukee 
Boiler  Oa.  t.  Duncan,  8T  Wla.  126,  41  Am.  St  Bapi  Oil  68  N.  W. 
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2S4,  following  role  In  purchase  of  steam-boner;  J.  I.  Osss  Ftow 
Works  ▼.  Nlles,  etc.,  90  Wis.  608,  63  N.  W.  1016,  holding  &•  implied 
warranty  where  certain  wheels  ordered  and  tested  In  plalntUTs 
presence  before  signing  contract 

Sales.— Representations  of  capacity  of  machine,  accompanied  bf 
refusal  to  guarantee  in  writing,  Is  not  a  warranty,  p.  620. 

141  U.  a  «20-^U27,  86  L.  841,  METROPOLITAN  NAT.  BANK  ▼• 
CLAQGETT. 
Courts*— State  decision  on  national  bank's  liability  for  notes  is- 
sued while  State  bank,  raises  Federal  question,  p.  626* 

Approved  in  McCormick  ▼.  Market  Bank,  166  U.  S.  646,  41  U 
820,  17  S.  Ct  486,  reviewing  Judgment  of  fitate  court  in  action 
against  national  bank,  involving  R.  6.,  I  6186. 

Bank  changing  from  State  to  national,  by  act  ef  1864,  doss  not 
terminate  its  existence,  but  changes  Jurisdiction,  p.  626. 

Approved  In  Michigan  Ins.  Bank  v.  Eldred,  148  U.  S.  800,  86  U 
164,  12  S.  Ct  462,  bank  converted  from  State  to  national  may  sue 
In  former  name.    See  69  Am.  St.  Rep.  668,  note. 

Courts.—  Where  there  is  color  for  motion  to  dismiss,  on  denying 
it,  court  may  review  Judgment,  p.  627. 

Bank  changing  to  national  is  liable  for  its  State  bank-notes, 
though  statute  would  have  run  against  a  bank  going  out  of  busi- 
ness, p.  627. 

141  U.  S.  628-680,  86  L.  848,  GROSS  v.  ALLBN. 

Courts— Transfer  to  citizen  of  another  State  of  ererdue  note 
and  mortgage,  for  value,  is  not  collusive  under  act  of  1876,  p.  688. 

Cburts.- Past-due  note  is  within  exception  of  section  1«  act  of 
1876,  respecting  assignments  for  Jurisdiction,  p.  688. 

Husband  and  wife.— Wife  mortgaging  separate  property  for 
husband's  debt,  becomes  surety,  p.  684. 

Approved  in  Hlnton  v.  Oreenleaf,  113  N.  C.  7,  18  &  B.  67,  fol- 
lowing rule. 

Beecent^— Son  succeeding  to  mother's  estate  occupies  her  posi- 
tion towards  mortgage  debt  for  which  she  was  surety,  p.  684. 

Principal's  payment  of  interest  on  note  not  barred,  keeps  it 
alive  as  to  surety,  also,  p.  636. 

Approved  in  Hedrlck  v.  Byerly,  119  N.  0.  422,  26  8.  B.  1020,  hold- 
ing bar  of  statute  on  action  on  note  does  not  bar  foredosure  of 
mortgage  made  by  wife  to  secure  husband's  debt 

Distinguished  in  Bergman  v.  Bly,  66  Fed-  48,  27  U.  &  App.  650, 
holding  payment  by  Joint  promisor  on  note  payable  in  Wyoming 
does  not  prevent  running  of  Wyoming  statute  against  other; 
Stubblefleld  v.  MeAuUft,  20  Wash.  44ft  44«,  66  Pac  68ft  68ft  hold- 
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tng,  under  2  HIlPs  Code.  I  132,  payments  by  hntfbsnd  do  not  ex- 
tend limltBtSon  statute  as  against  wife  Jolnias  in  mortgage. 

BrtBdpal  aad  surety.— Oontract  of  suretyship  to  noC  terminated 
by  surety's  deatb  before  debt  matures,  p.  636. 

Xortgages.— If  obbgatlons  not  barred,  there  can  be  ao  lachea 
In  suing  on  the  mortgage  securing  them,  p.  587. 

Surety  Is  not  discharged  by  modification  of  contract  adding  to 
security  and  not  affecting  his  rights,  p.  687. 

Approyed  In  Prairie  State  Bank  t.  United  States,  104  U.  8.  288^ 
41  L.  4ia  17  8.  Ct  147,  foUowlng  rule. 

Supreme  Court  will  follow  Oregon  decision  that  Oregon  wife 
cannot  bind  her  estate  for  husband's  debts,  p.  688. 

Approved  In  Oowhlck  t.  Shingle,  5  Wyo.  101,  68  Am.  St  Rep. 
38,  87  Pac.  6Mt  26  U  B.  A.  612,  implying  principle  In  State  eourt 

Suprvne  Court  will  presume  State  court's  dedsloo  d^berate  and 
wen  considered,  p.  580. 

Approved  In  Folsom  t.  Township  of  Klnety-Slx,  80  Fed.  68,  foir 
lowing  rule  In  suit  on  township  bonds  In  North  Oarellna;  San 
Diego  Flume  Go.  t.  Souther.  90  Fed.  168,  61  U.  8.  Appw  148,  ap- 
plying principle  In  decision  open  California  Irrlgatioo  statute;  dl» 
aentlng  opialott  tn  Oleson  t.  Wilson.  20  Mont  658,  02  Pac  876  (see 
68  Am.  St  Bep.  644,  note),  majority  holding  construction  of  State 
statute  by  State  court  will  not  prevail  when  not  In  harmony  with 
policy  of  borrowing  State. 

I>lstlngulShed  In  Stubblefleld  t.  McAullff.  20  Wash.  446,  66  Pac 
688,  holding,  under  2  Hlll*s  Code,  I  182i  payments  by  husband  do 
not  extend  statute  as  against  wife  Joining  In  mortgage. 

141  U.  8.  539-^2,  36  L.  849,  ADAMS  t.  BBLLAIBB  STAMPING 
00. 
Patent  Is  not  ralld  for  mere  aggregation  of  old  devices  wttbool 
norel  or  useful  result  p.  542. 

Approved  In  Watson  t.  Stevens,  51  Fed.  750,  6  U.  8.  App.  101, 
upholding  Watson  shank-stlffener  patent  Na  867,484;  St  Paul 
Plow  Works  V.  Deere,  M  Fed.  502,  upholding  Perklnson  harrow 
patent  No.  178,461;  Interior  Lumber  Co.  v.  Perkins,  80  Fed.  531, 
53  U.  8.  App.  96,  holding  Perkins*  shingle-machine  patent  No. 
380,346  void  as  to  certain  claims;  Johnston  v.  Woodbury,  06  Fed. 
49i,  holding  Johnston  ore-concentrator  patent  No.  490,840  void  In 
view  of  prior  act 

Distinguished  In  Butte  City.  St  By.  v.  Padflc  Cable  By.,  60  Fed. 
Ot  15  U.  8.  App.  818^   upholding  Boot  track-brake  patent  No. 

80i,o4o« 

Patent  belag  a  mtf  aggregatkm  of  old  elemenlik  without 
result  refusal  to  Instruct  what  Jury  must  find,  not  error,  pi  542. 
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Approved  In  Kelly  t.  Glow,  89  Fed.  808,  eo  tJ.  8.  App.  864,  hddlBi 
8mlth  wmter-doeet  pttent  No.  258,144,  daims  1,  2»  8  and  0,  Told. 

Bsfeentable  character  and  not  novelty  being  at  Issue,  fact  of  fso- 
eral  nse  Is  not  Important,  p.  542. 

Approved  In  Klein  v.  Seattle,  77  Fed.  204,  44  U.  &  Appu  741. 
following  role  and  holding  Klein  Insnlating-pln  patent  No.  287,690. 
void;  fichwarswadder  v.  Detroit,  77  Fed.  882»  holding  Chichester 
folding-chair  patent  No.  828,888^  v<Hd;  Watson  v.  Stevens,  51  Fed. 
760.  5  U.  a  AiH>.  101,  Indurated  Fibre,  etc,  Co.  v.  Grace,  52  Fed. 
120,  and  Patent-Button  Co.  v.  Consolidated  Fastener  Co.*  84  Fed. 
191,  arguenda 

Patents.— Irwin  lantern-patent  of  1865  Is  void  f6r  want  of 
novelty,  p.  642L 

141  U.  8.  548-^^8,  85  L.  851,  OLOOTT  v.  HKADRICK. 

Sallroads.— Court  may  hold  foreclosure  purchaser  for  cUdai 
against  receiver,  under  decree  of  confirmation,  notwithstanding  ex- 
piration <tf  time  limit  fixed  In  foreclosure  decree,  p.  547. 

Approved  In  Anderson  v.  Condlct  98  Fed.  852,  and  Houston,  etc, 
Ry.  V.  Crawford,  88  Tex.  280,  58  Am.  St  Rep.  755,  81  &  W.  ITBb 
28  Ij.  R.  A.  764,  both  following  rule. 

Distinguished  In  Houston,  etc  Ry*  ▼•  Bath,  17  Tex.  Civ.  Apf^ 
707,  44  S.  W.  600,  arguendo. 

141  U.  6.  548-556,  85  L.  858,  ROGERS  v.  UNITBD  flTATBS. 

Courts.— Although  no  law  authorises  District  Coat  trial  wWb- 
out  Jury,  parties  may  by  stipulation,  p.  554. 

Circuit  and  Supreme  Courts  must  aflSrm  District  Court  Judgmeat 
^thout  jury;  neither  law  nor  fact  Is  examinable,  p.  566. 

Approved  In  Rush  v.  Newman,  58  Fed.  160,  12  U.  S.  App.  685, 
holding,  where  Jury  waived,  appellate  court  only  considers  sufflp 
dency  of  declaration;  Merrill  v.  Floyd,  60  Fed.  850,  5  U.  8.  Appw 
90,  arguenda 

141  U.  a  567-560,  85  L.  8S7.  RECTOR  v.  LIFSCOHR 
Suprepfcs  Court  may  examine  and  dismiss  appeal  where  sube^ 

quent  afiUdavIts  below  contradicted  showing  of  suflldent  amooati 

p.  569. 
▲ppeaL— Circuit  Court  ruling,  granting  or  vacating  appeal,  aet 

disturbed  In  doubtful  case,  p.  569. 

Not  dted. 

141    U.    a    560-564,    86    L.    85a    PATBNT-CIiOTHING    Oa    ▼• 
OLOVBR. 
latent— Gibbons'  patent  of   1881  fsr  Improveomt   la 
loons.  Is  void  for  want  of  novelty,  p.  564. 
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Approved  In  Dederick  t.  Gardner,  50  Fed.  100,  construing  Gehrt 
hay-baller  patent  No.  232,400;  bonders  t.  Allen,  68  Fed.  110,  hold- 
ing snlMtitntlon  of  rotary-cntter  for  knife-cutter  not  inyentlon,  and 
Saunders  pipe-cutter  reissue  No.  10,021,  void;  Dalbj  y.  Lynes,  64 
Fed.  380,  holding  Dalby  undershirt  patent  No.  867,068  Told  as  to 
third  claim  because  of  prior  use;  Ghase  t.  Catlin,  64  Fed.  771, 
holding  Appleton  undershirt  patent  anticipated;  Olmsted  t.  An- 
drews, 77  Fed.  840,  46  U.  &  App.  608,  holding  Nutting  map-case 
patent  No.  843,060,  void  in  view  of  prior  act 

141  n.  8.  664-682,  86  L.  860,  FIRE  INSUBANOB  ASSN.  T.  WIOK- 
HAM. 
Eridence.— Parol  is  inadmissible  to  vary,  contradict,  add  to  or 
Qualify  a  writing,  p.  677. 

Approved  In  Conant  t.  Estate  of  Kimball,  90  Wis.  066^  TD  N.  W. 
76,  denying  explanation  to  receipt  in  full. 

STldenoa.— Parol  is  admissible  to  show  circumstances  of  writ- 
ing or  want  of  consideration  in  fact,  p.  677. 

Approved  in  M'Blroy  t.  British  America  Assur.  Oo.,  94  Fed. 
907,  admitting  parol  evidence  of  knowledge  of  mortgage,  though 
policy  required  written  consent;  State  v.  Branch,  112  Mo.  670,  20 
8.  W.  696,  holding  receipt  given  by  guardian  to  himself  as  trustee 
^d  order  of  discharge  do  not  estop  ward  from  showing  falsity,  of 
receipt;  Megrath  v.  Gilmore,  10  Wash.  347,  39  Pac.  134,  submitting 
question  to  Jury  as  to  whether  check  given  in  full  payment  of  all 
demands. 

Distinguished  in  Horn  v.  Detroit  Dry-Dock  Oo.,  160  U.  8.  626, 
87  Im  1203,  14  S.  Gt  218,  denying  explanation  of  consideration  for 
receipt  by  parol  when  no  issue  to  that  effect 

Insurer  against  fire  is  liable  for  expense  of  raising  vessel  sunk 
to  extinguish  fire,  p.  677. 

Belease  of  entire  debt  on  payment  of  part,  is  without  conaidera- 
tioUt  if  all  clearly  due,  p.  677. 

Approved  in  Fitzgerald  v.  Fitzgerald,  etc..  Const  Co.,  41  Neb. 
486,  69  N.  W.  858,  holding,  after  completion  of  contract  agreement 
of  president  to  accept  less  than  price  not  binding. 

Distinguished  in  The  Cayuga,  59  Fed.  486,  16  U.  S.  App.  677, 
holding  payment  of  disputed  bill,  in  considerati<m  of  surrender  of 
other  demands,  valid  consideration;  Green  v.  Chicago,  etc..  By.,  92 
Fed.  878,  holding  sufficient  consideration  where  work  discontinued 
before  completion  of  contract  and  receipt  for  amount  due  and  re- 
lease taken. 

Belease  of  part  of  disputed  debt  is  valid,  p.  677. 

Approved  in  Chicago,  etc..  By.  v.  Clark,  92  Fed.  978,  following 
rule;  Tanner  v.  Merrill,  108  Mich.  61,  62  Am.  fit  Bep.  680,  66  N.  W. 
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665,  81  L.  B.  A.  172;  holding  party  precltided  from  dalming  Bom 
deducted  where  gives  receipt  in  ftai;  Banford  t.  Royal  Ins.  Oo.,  11 
Wash.  674,  40  Pac  615,  granting  recovery  where  policy,  released  by 
assured  relying  on  false  statements  of  agent 

Oontracts.—  Prepayment  of  part  of  claim  is  not  good  considera- 
tion for  release  of  rest,  unless  so  Intended,  p.  679. 

Insuraxifie.^  Payment  of  policy  before  time  due  Is  sufficient  con- 
sideration for  waiving  further  claim,  if  so  understood,  p.  680. 

Evidence.— Circumstances  attending  receipt  in  full  for  all  d»-. 
mands  are  admissible  to  show  mistake,  pw  681* 

Evidence.— Parol  to  vary  a  receipt,  embodying  a  contract.  Is 
Inadmissible,  p.  581« 

Insurer  against  lire  held  liable  for  salvage  claim  to  raise  vessel 
sunk  after  flre^  notwithstanding  payment  of  half  of  daim  and 
receipt,  p.  681. 

141  U.  a  583-*680,  85  L.  868,  IiAU  OW  BBfVr,  PBTITIOMIR- 

dreult  Court  of  Appeals  should  only  certifjr  to  Supreme  Court 
questions  of  gravity  and  importance,  p.  687. 

Approved  in  In  re  Woods,  143  U.  S.  206,  206,  86  L.  120,  12  8. 
Ct  418,  denying  certiorari  upon  questions  of  practice  and  upon 
law  of  Injury  to  servant;  Forsyth  v.  Hammond,  166  U.  6.  614,  41 
L.  1008,  17  S.  Ct  668,  granting  certiorari  to  Circuit  Court  of  Ap-* 
peals  in  case  Involving  municipal  boundaries;  American  Const  Oo. 
V.  Jacksonville  R(7««  148  U.  S.  882.  388,  87  L.  490,  401,  18  S.  Ct 
763,  denying  certiorari  to  Circuit  Court  of  Appeals  to  review  in- 
terlocutory order  upon  receivership;  In  re  Tom  Yum,  64  Fed.  487. 
holding  question  of  citizenship  determinable  by  courts  on  habeas 
corpus;  Columbus  Watch  Co.  v.  Robbins,  148  tJ.  8.  260,  87  L.  446^ 
18  8.  Ct  606,  arguendo. 

Courts.— Whether  exclusion  act  apices  to  Chinese  merchants 
leaving,  animo  revertendi.  Is  question  of  gravity,  p.  687* 

Approved  in  Lau  Ow  Bew  v.  United  States,  144  U.  8.  68,  86  L. 
846,  12  S.  Ct  622,  following  rule;  Ekiu  v.  United  8Utes.  142  U.  & 
600,  86  L.  1149,  12  8.  Ct  888,  and  United  States  v.  Ohin  Quong 
Look,  62  Fed.  204,  arguendo. 

141  U.  8.  680-601,  36  L.  870,  MARSHAIiL  v.  HQIiMBS. 

Removable  cause  is  removed  on  filing  petitloQ  and  bond,  notwltb- 
standing  State  court's  action,  p.  606. 

Approved  in  State  v.  Sullivan.  60  Fed.  600,  Monroe  v.  William- 
son, 81  Fed.  987,  Winslow  v.  ColUns,  110  N.  a  121,  14. a  E.  613, 
and  North  America,  etc..  Trust  Co.  v.  OoUmial,  etc.,  Mtge.  Co., 
3  S.  Dak.  607,  64  N.  W.  662,  all  following  rule;  Cowley  v. 
Northern  Pac.  R.  R.,  150  U.  8.  583.  40  L.  267,  16  8.  Ct  181. 
estopping   party,   removing    cause    from    denying   Jurisdiction    of 
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coon  unless  JBtats  court  bad  no  jnrlsdictlon;  OntTer  r.  Ftniot, 
64  nsQ.  241,  bol4lt&ir  Foderia  eoiirt  hss  no  Jurisdiction  of  bill 
of  rerlew  oTOr  cause  in  State  court:  Darton  ▼.  Speny.  Tl 
Conn.  844,  41  Atl.  1063,  holding  principle  does  not  apply  where 
cause  net  removable)  Rol>erts  v.  Ohicago,  etc^  By^  48  Hlnn.  &n 
61  K.  W.  470,  holding  It  Incumbent  on  party  filing  removal  petltton 
to  notify  State  court  of  fact;  Potter  Mfg.  Oo.  v.  Sod  Fire  Office, 
86  8.  O.  260,  16  8.  B.  670,  holding,  where  motton  made  to  consoli- 
date and  one  petition  for  removal  filed,  assumed  tbat  removal  of 
both  actions  desired;  I^ake  St,  etCn  B*  Oo.  v.  Farmers^  Ixian,  etc, 
Oo.,  77  Fed.  778,  46  tJ.  S.  App^  680,  and  Dunham  v.  Carson,  87 
S.  a  270.  16  8.  B.  061,  arguendo. 

Distinguished  In  Lawson  /.  Railroad,  119  N.  C.  800,  400,  17  &  EL 
172,  173,  holding  order  of  removal  by  Federal  Judge,  based  oo  In* 
sufilcient  affidavit  does  not  oust  State  court. 

Benurval  may  be  had  of  suit  to  annul  judgQients  held  In  sam^ 
ri|^  If  aggiEefatln^  more  than  13.000,  p.  606. 

Apprertd  In  BlUott  v.  Shuler,  60  Fed.  466^  granting  removal  of 
prsceedlng  br  administrator  to  obtain  Ucenae  to  sell  real  eatate. 

DfstSngnlsheU  in  Holt  t.  Bergevln,  60  Fed.  2,  denying  Federal 
Isrladlctloo  in  salt  on  separate  claima,  each  below  jurisdictional 
atnonnt  thovgti  Joined. 

B(|iitty ^-- Debeer  seeking  to  annul  aeveral  Judgments  held  bi 
same  right  may  Join  them  to  avoid  multiplicity,  p.  606. 

Approved  In  Sanford  v.  Poe,  60  Fed.  648,  87  U.  8.  App.  878,  hold- 
ing equity  has  Jurisdiction  over  bin  to  enjoin  appraisers  from  cer- 
tifying to  several  auditors  an  alleged  illegal  assessment;  Nash- 
ville, etc..  Ry.  V.  M*Oonnell  82  Fed.  71,  applying  principle  to  In- 
junction Bf^ainst  several  ticket  scalpers. 

Judgments  obtained  through  forged  letter,  without  negligence  or 
laches  of  defendant,  are  avoidable  In  equity,  p.  606. 

Approved  in  Tompkins  v.  Drennen,  66  Fed.  606,  13  U.  S.  App. 
806,  holding  equity  will  not  control  Judgment  at  law  when  de- 
fenses urged  have  been  adjudicated;  Graver  v.  Faurot  76  Fed. 
263,  46  U.  8.  App.  268,  annulling  State  court  Judgment  when  an- 
swers were  false.    See  64  Am.  St  Bep.  286,  note. 

Distinguished  In  United  SUtes  v.  Gleeson,  00  Fed.  778,  770,  68 
U.  S.  App.  312,  818,  holding  Judgment  of  court  of  competent  Jurle- 
dictlon  not  annulled  solely  because  procured  bj  perjury. 

Judgments.—  When  equity  will  relieve  against  Judgment  stated, 
p.  686. 

Approved  in  Johnson  v.  St  Lonis,  etc  By^  141  U.  6.  611,  86 
h,  877,  12.8.  Ot  127  (see  dissenting  opinion  in  141  U.  S.  613»  86  U 
678.  12  8.  Ot  127),  granting  Injunction  wh«re  equity  suit  la  inde- 
pendent of  action  at  law;  Massachusetts,  etc..  Life  Aasn.  v.  Loh- 
miller.  74  Fed.  2&»  27,  46  U.  S.  App.  103.  refusing  injunction  against 
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defanlt  judgment  where  there  Ib  color  of  claim  of  duo  omilco; 
Graver  ▼.  Fanrot,  76  Fed.  200,  annulling  GMmte  court  Jndcmeot 
where  answera  were  false;  North  Chicago  BolUng-MlU  Ga  t.  Ore, 
etc,  Co.,  162  U.  S.  615,  88  L.  572,  14  8.  Gt  715,  Grayer  t,  Fanrot 
64  Fed.  244,  and  Davis  t.  Davis,  72  Fedw  81,  80  U.  &  App.  723. 
arguendo. 

Dlsdngolshed  hi  Fnmald  v.  Glenn,  66  Fed.  874,  denying  equi- 
table relief  where  different  court  has  yet  power  to  correct  mistake 
In  ordering  assessmmt. 

Courts.—  Circuit  Court  may  rriieve  against  Inequitable  Judgment, 
although  obtained  In  State  court,  p.  599. 

Approved  In  Davenport  v.  Moore,  74  Fed.  960,  952,  and  Northern 
Pac.  Ry.  V.  Kurtzman,  82  Fed.  243,  both  following  rule;  Daniels  v. 
Benedict  50  Fed.  853,  attacking  in  partition  suit  decree  of  divorce 
procured  by  fraud;  Carver  v.  Jarvls,  etc,  Ttust  Co.,  78  Fed.  12, 
holding  Federal  court  takes  cognizance  on  removal  of  suit  In  State 
court  to  lmi>each  fraudulent  decree  of  State  court;  Piatt  v.  niread* 
gill,  80  Fed.  195,  holding  equity  may  enjoin  enforcement  of  Judg- 
ment where  verdict  vitiated  by  misconduct  of  Juror;  Terre  Haute, 
etc.,  R.  Co.  V.  Peoria,  etc.,  R,  Co.,  82  Fed.  946,  holding  Federal 
court  may  cujoln  State  court  proceedings  as  ancillary  to  FMetal 
court  cause;  Wonderly  v.  Lafayette  Co.,  150  Mo.  668,  664,  61  8.  W. 
750,  46  U  B.  A.  891,  holding  State  court  may  enjoin  enfotCMMnt 
of  Federal  Judgment  procured  by  fraud;  Graver  v.  Faurot,  162 
U.  S.  486,  487,  40  L.  1081,  16  S.  Ct.  800,  801«  arguendo. 

Distinguished  in  Hale  v.  Bugg,  82  Fed.  88,  denying  Injunction,  at 
Instance  of  State  court  receiver,  against  prosecution  in  State  court 
of  wrongful  attachment  proceedings;  Central  Nat.  Bank  v.  Stevens, 
169  U.  S.  463,  42  U  818,  18  S.  Ct  414,  declining  to  annul  Circuit 
Court  decree  where  only  fraud  was  by  other  parties  In  other  suit; 
Ralston  v.  Sharon,  51  Fed.  707,  708,  denying  Jurisdiction  of  Circuit 
Court  to  set  aside  Its  own  decree  when  suit  no  longer  within  its 
jurisdiction;  Fumald  v.  Glenn,  64  Fed.  53,  26  U.  8.  App.  202,  hold- 
ing Federal  court  will  not  set  aside  Interlocutory  order  of  State 
court;  Baker  v.  Ault,  78  Fed.  894,  denying  Injunction  against  en- 
forcement of  valid  State  Judgment  where  lien  attached;  M*Donald 
V.  Sellgman,  81  Fed.  757,  holding  suit  in  Circuit  Court  to  enjoin 
Judgment  at  law  of  same  court  ancillary  and  maintainable  without 
regard  to  citizenship;  Kurtz  v.  Railroad,  187  Pa.  St  68«  40  AtL  991, 
holding  State  court  cannot  review  acts  of  Federal  court  receiver 
anterior  to  decree  attacked. 

Removal  cannot  be  disregarded  by  State  court  oo  jwvtense  that 
petition  vague  and  Insufficient  p.  601. 

Approved  in  Talbott  v.  Planters  Oil  Co.,  12  Tex.  Civ.  App.  80,  88 
S,  W.  746,  refusing  to  review  action  of  trial  court,  oo  removal, 
where  Federal  court  has  remanded  cause. 
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141  U.  &  eOZSXS,  86  L.  875,  JOHNSON  v.  ST.  JJQXJia,  BTO.,  RT. 
Compramise.— Agreement,    fixing   balance  doe   betwam   dlspu- 
tints.  Is  binding,  p.  000. 

JndgxnciLt  may  be  enjoined  In  equity,  tbcfngb  canted  op  and 
pending  on  writ  of  error,  p.  611. 

FoUowed  in  Piatt  t.  Threadglll,  80  Fed.  196. 

Judgment  on  detainer,  in  favor  of  contractor,  put  in  possession 
of  road  until  paid,  will  be  enjoined  wben  payment  tendered,  p.  611. 

Bvidesice.— Written  agreement  of  amomit  doe  cannot  be  raried 
by  ptrol,  limiting  time,  and  requiring  security,  p.  612. 

Approved  in  Hazleton,  etc..  Boiler  Oo.  t.  Citisen#  8t  Ry.»  72 
Fed.  823,  argnendo.    See  66  Am.  St  Rep.  660,  note. 

Appeal  of  one  merely  required  to  pay  $1,000  and  costs  will  bs 
dismissed  because  below  necessary  amount,  p.  612. 

y 

'    141  U.  S.  616-^27,  86  L.  879,  MOLINE  PLOW  00.  T.  WBBB. 

AppeaL—  Error  appearing  on  face  of  record  noticed,  although  no 
exceptions  or  evidence  appeared,  p.  623. 

Approved  in  Madden  v.  Lancaster  Co.,  66  Fed.  196,  27  U.  8.  App. 
628,  holding,  under  Nebraska  code,  defect  in  pleadings  not  waived 
by  answer  after  demurrer  overruled;  Wilmington  v.  Ricaud,  90 
Fed.  214,  61  U.  S.  App.  629,  declining  to  dismiss  bill  of  exceptions 
where  only  errors  are  of  law  and  apparent  on  record,  though  no 
bill  of  exceptions;  dissenting  opinion  in  Board  of  Oommrs.  v.  Sher- 
wood, 64  Fed.  110,  27  U.  &  App.  468,  majority  holding  objection  to 
Introducticm  of  evidence  too  vague. 

XflmitationSy  statute  of,  commences  running  on  not^s  maturity, 
unless  made  due  earlier  by  interest  default,  without  option,  p.  623. 

Contraets.— Three  contemporaneous  notes,  secured  by  deed  <tf 
trust,  will  be  construed  together,  p.  626. 

Umitations,  statute  of,  runs  against  note  optionally  due  on  de- 
fault in  interest,  on  maturity,  unless  option  exercised,  p.  626. 

Approved  in  Mason  v.  Luce,  116  Cal.  287,  48  Pac.  78,  holding 
mortgagee  accepting  interest,  after  default  In  its  paymmt,  waives 
forfeiture. 

141  U.  6.  827-637,  86  L.  882,  WILLCOX,  BTO.,  MAGHINB  00.  v. 
BWING. 
Agent's  contract  to  s^  sewing  machines  in  territory,  and  buy 
920,000  worth  during  year,  does  not  bind  for  future  years*  p.  636. 

Approved  in  Fay  Gas-Fixture  Co.  v.  Welsbach  Light  Oo^  189 
Pa.  St.  28,  41  AtL  981,  holding  either  party  may  terminate  con- 
tract of  agency  tor  given  time. 

Agent,  having  right  to  terminate  on  reasonable  notice  principal 
presumably  has  same  right,  p.  686. 
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Ag«noy  contract  dedarlnff  yloUttlon  of  its  spirit  sofflelsBt  emoss 
fior  mbrogmtton,  does  not  imply,  it  mnst  otherwise  contlnne,  pw  Wk 

Approved  in  Stier  t.  Imperial  Life  Ins.  Oo^  58  Fed.  8M,  apply^ 
tnir  principle. 

Agency.— Ezclnsive  sewing-machine  vendor  In  a  territory,  la 
agent,  though  he  first  bonght  machines  from  principal,  p.  636. 

Approved  in  Johnson,  etc.  Signal  Co.  v.  Union,  etc.  Signal  Oo., 
59  Fed.  22,  holding  party  appointed  B&ie  agent  with  power  to  sefl 
patents  cannot  assign  patents  without  principal's  assent 

Principal  may  revoke  agency  at  pleasure  unless  otharwlss  sttpo- 
lated,  p.  687. 

Approved  in  Kolb  v.  Land  Co.,  74  Miss.  572,  21  ao.  284,  holdbig 
unilateral  agreement  with  real  estate  agent  for  ^pdusiva  agency 
in  sale  of  land  revocable  at  wllL 

Principal's  revocation  of  agent* s  authority  cannot  Injuriously 
affect  agent^s  existing  c<mtracts,  p.  687» 

Approved  in  Union,  etc,  Sdgnal  Co.  v.  Johnson,  etc.  Signal  Oo., 
61  Fed.  944,  17  U.  S.  App.  609,  upholding  unauthorteed  aalcs  of 
agent  when  ratified  without  full  knowledge.    • 

141  U.  8.  638-647,  85  L.  886,  CRAIO  v.  CONTINBNTAL  INS.  OO. 
Ship  wrecked  and  abandoned  to  insurers  is  within  limited  lia- 
bility act  as  to  person  killed  during  tow  to  port,  p»  645. 

Shipping.^  Limited  liability  act  applies  to  cases  of  personal  In- 
Jury  and  death  as  well  as  to  property  loss,  p.  645. 

Approved  in  Quinlan  v.  Pew,  66  Fed.  115,  5  U.  8.  App.  882,  limit- 
ing liability  of  owners  for  injury  caused  by  defective  mast,  thoogh 
master  knew  of  defect;  Loughin  v.  McCaulley,  186  Pa.  St  620, 
522,  65  Am.  St  Rep.  878,  875,  40  Aa  1021,  1022,  holding  owners 
of  vessel  sued  in  State  court  for  negligence  may  show  valua  ot 
Interest  tiiereln;  The  City  of  Norwalk,  55  Fed.  112,  arguendo. 

Shipping.— BzceptKm  of  vessels  on  Inland  rivers  in  limited  lia- 
bility act  does  not  Include  Great  Lakes,  p.  645. 

Shipping.— Within  limited  liability  act  knoirledgo  and  pitTlty 
of  <me  in  charge  of  vessel,  la  not  that  of  owners,  p.  646. 

Approved  in  In  re  Meyer,  74  Fed.  897,  limiting  liability  of  such 
owners  as  had  no  knowledge  of  deviation  from  course;  The  Annla 
Faxon,  75  Fed.  816,  44  U.  8.  App.  591,  holding,  where  marine  engi- 
neer delegated  to  Inspect  boilers,  owner's  llatlllty  limited;  The 
OoUma.  82  Fed.  680,  holding,  where  loss  due  to  negligenee  In  load- 
ing, neglect  not  within  privity  of  owner;  The  Stratiidoii,  89  Fed. 
878,  holding  shipowuOTS  not  liable  for  damage  to  cargo  fay  five; 
The  Republic  61  Fed.  112,  20  U.  S.  Ai^.  561,  argueadc 

Shipping.— Under  limited  liability  act  privity  and  kaowtodge 
must  be  that  of  managing  ofllcers,  where  owner  a  oorporatloD,  p.  64^ 
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▲VproreS  in  Tht  Bepnbllc,  61  Fed.  113,  20  tJ.  8.  App.  561,  hold- 
ing corporatfon  liable  for  accident  where  president  had  iniqpecttd 
Tesoel. 

Bhipplncr*— Agent's,  or  master  of  Tessera^  priyity  and  knowledga 
Is  not  that  of  corporate  owner,  p.  647. 

Approved  In  In  re  The  Annie  Faxon,  66  Fed.  578,  limiting  lia- 
bility of  owners  for  boiler  explosion  wl^ere  iniq^ection  laws  Tlolatsd 
without  personal  knowledge  of  owiiera. 

141  U.  &  648-666,  85  L.  888,  THOMPSON  T.  BAKBR. 

Attaching  credltoi?  of  lands,  conveyed  by  Told  deed  in  fraud  of 
creditors,  has  superior  right  to  subsequent  bona  flde  grantee  of  tbis 
fraudulent  grantee,  p.  655. 

Approved  in  Flelschman  v.  Bowser,  62  Fed.  266,  23  U.  8.  App. 
494,  and  McGregor  t.  White,  15  Tex.  OIt.  App.  806,  89  8.  W.  1026^ 
both  following  rule  and  holding  questicm  of  fraud  for  jwcj^ 

Attaehaousnt—  Defendant  cannot  convey  his  intetest  in  iittaclaei 
property  so  as  to  defeat  final  decree,  p.  655. 

Approred  In  66  Am.  8t  Rep.  868,  note. 

Ida  pendens.—  Purchaser  pendente  lite  takes  with  notice  «C  3lgbti 
of  attaching  creditors,  p.  665. 

141  U.  8.  666-661,  85  L.  801,  8MYTH  ▼.  NBTV  ORLEANS  OANAL^ 

Bra,  GO. 
lyectment.—  Recovery  of  realty  must  be  kt  law  where  facta  pityr- 
able  at  law,  though  ftaudulent  use  of  ancient  grants  alleged,  p.  fiO. 

Anmoved  in  8heffield  Furnace  Co.  v.  Witherow.  140  U.  8.  580,  87 
I«.  856,  18  6.  Ct  069,  holding  Federal  courts  wlD  enforce  in  equity 
a  mechanic's  lien  under  State  statute. 

Bqtdty.— Allegation  of  fraud  in  securing  titie  does  not  make  ac- 
tion equitable,  if  provable  at  law,  p. '661. 

Approved  in  Alger  v.  Anderson,  92  Fed.  711,  holding  equity  wiH 
not  rescind  sale  of  land  before  eviction  merely  because  of  vendor's 
defective  title. 

Distinguished  In  Rich  v.  Braxton,  158  U.  8.  406,  90  L.  1062,  15 
Bw  Ct.  1017,  holding  equity  will  remove  doud  from  title  where  in- 
strument made  inrlma  facie  evidence. 

141  U.  &  661-^668,  85  L.  896,  McLISH  v.  ROFF. 

Courts.— District  Oourtfs  action  in  overruling  demurrer  to  juris- 
diction is  not  appealable  direct  to  8upreme  Court  under  act  of 
1891,  estabUahlng  Circuit  Court  of  Appeals  before  final  judgment 
1^  668. 

Approved  In  Davis,  etc.,  Mfg.  Co.  v.  Barber.  60  Fed.  466,  18  tJ. 
8.  App.  476,  and  Chicago,  etc.,  Ry.  v.  Roberts,  141  U.  8.  606,  85 
Ifc  906L  12  8.  Ct  124,  both  applying  principle;  Bardes  v.  Hawarden. 
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itc^  Bank,  175  U.  8.  528,  20  8.  Ct  196,  Mn^jiog  ffv]#  wuOm  bank- 
mptcy  act  of  Julj,  1808,  chapter  541;  Joy  t.  Adalbart  OoQcipa,  146 
17.  S.  357,  36  L.  1004,  13  S.  Ct  186,  Bender  ▼.  Pennsylyania  Oo^  148 
U.  8.  502,  37  L.  587,  13  S.  Ct  640,  and  nilnoU  Cent.  B.  B,  t.  Brown, 
156  17.  8.  887,  SQ  L.  463,  15  S.  Ct  657,  all  holding  Snpreme  Court 
win  not  review,  cm  appeal  before  final  Judgment  order  remanding 
eanae  to  State  court;  Bearea  ▼.  OliTer,  168  U.  8.  704,  42  L.  1212. 

18  8.  Ct  945,  dlamiaalng  appeal  from  interlocutory  order;  King- 
man T.  Western  Mfg.  Co^  170  V.  8.  680,  42  L.  1194,  18  8.  Ot  788, 
holding  jnrisdictlon  of  Clrcoit  Court  of  Appeals  cannot  be  inroked 
when  motion  tor  new  trial  pending  in  trial  court;  Jeske  t.  Cox,  171 
U.  8.  686,  19  8.  Ct  877,  and  Farmers*  Bank  ▼.  Boselle.  172  U.  8.  041, 

19  8.  Ct  875,  both  dismissing  writ  of  error  to  8tate  court;  Gunn 
f .  Black,  60  Fed.  160,  19  U.  8.  App.  489,  denying  appeal  from  in- 
terlocutory order  made  for  purpose  of  executing  decree;  Patt^i  v. 
Ollley,  62  Fed.  497,  holding  dismissal  of  petition  for  removal  not 
final  order;  Beck,  etc,  Lith.  Oo.  ▼.  Wacker,  etc,  Co.,  76  Fed.  13, 
16  U.  8.  App.  486»  holding  order  dlsmisstDg  two  of  ftaree  joint  de- 
fendants because  not  served  wttb  process  not  final  order;  MacLeod 
V.  Graven,  79  Fed.  85,  47  U.  8.  App.  578,  denying  writ  of  error 
from  Supreme  Court  to  review  Circuit  Court  of  Appeals^  Judgment 
not  final;  Credits  Commutation  Co.  v.  United  States,  91  Fed.  574, 
62  U.  &  App.  784,  holding  order  refusing  leave  to  Intervene  not  final 
order  ftom  wkicb  appeal  lies;  Northern  Pac  B.  R.  v.  Amato,  144 
U.  8.  472,  36  L.  509,  12  8.  Ct  742,  and  American  Canst  Oo.  v. 
JaeksenviUe  By.,  148  U.  8.  888,  37  U  491,  18  a  Ct  768,  argMSdo. 

Co«rtB.-*Under  act  of  1891,  def^ted  party  in  Circuit  Court  must 
elect  to  go  ta  Supesme  Court  direct  on  jurisdictional  QvestlOB,  or 
to  Circait  Court  of  Appeala  on  wlM^e  case,  p.  688. 

Approved  in  United  States  v.  Jahn,  155  U.  8.  114,  89  L.  90.  IS 
&  Ot  41,  Barling  v.  Bank,  60  Fed.  288,  7  U.  8.  App.  194,  and  Qatea 
V.  Budd,  58  Fed.  965,  12  U.  8.  App.  69,  afl  foUowtng  nde;  Lau  Ow 
Bew  V.  United  Statea,  144U.  a56,36l4.848,i2&Ct519,  granting 
certiorari  to  Circuit  Court  of  Appeals  in  habeas  oorpos;  Hubbard  v. 
Soby,  146  U.  8.  60,  36  L.  887,  13  S.  Ct  13,  dismissing  writ  of  error 
to  Circuit  Court  upon  suit  to  recover  excess  duties;  Chicago,  etc, 
Ry.  V.  Osborne,  146  U.  8.  866,  36  Lw  1008,  13  &  Ct  282,  refusing 
certiorari  to  Circuit  Court  of  Appeals  upon  order  remanding  cause 
brought  under  interstate  comm^ce  act;  Schunk  v.  Moline,  etc 
Co.,  147  U.  8.  506,  87  L.  288,  18  &  Ct  417,  uph<Mlng  jurlsdicdoa 
of  Circait  Court  over  suit  under  Nebraska  statute  giving  rtgirt  of 
action  bafoM  debt  dva;  Interstate,  etc,  Cbmmiiloa  v.  Atehiaoa, 
etc  B.  B.,  149  U.  &  265,  87  L.  728,  18  8.  Ot  837,  dlsttlssing  ap- 
peal from  decision  of  interstate  commerce  commi88l<Hi;  Maynard 
V.  Hecht  161  U.  6.  826.  38  L.  180,  14  8.  Ct  368,  holdfaig  oaitiflcat^ 
of  question  of  jurisdiction  to  be  decided  necessary  to  glva  Supreme 
Court  inrtadictioo  of  appeal;  Boblnaon  v.  Caldwell,  166  U.  &  861, 
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41  L.  fit,  17  8.  Ct.  844,  holding  party  appealing  to  Circuit  Court  of 
Appeals  walTes  right  to  Supreme  C6nrt  where  no  Jurisdictional 
queetkm  Invoired;  Hurlbut,  etc.,  Cattle  Co.  r.  Truscott,  165  tJ.  S. 
719,  41  L.  1186,  rr  a  Ct  9M,  dismissing  appeal  from  Circuit  Court 
ef  Appeals;  Klnran  t.  Murphy,  170  TJ.  &  20&,  42  L.  1010,  18  8.  Ot 
688,  denying  appeal  fh>m  order  of  Circuit  Court  of  Appeals  affirm- 
ing Interlocutory,  order;  Columbus  Const.  Co.  t.  Crane  Co.,  174  U.  5. 
601,  19  8.  Ct  'rat,  dismissing  writ  of  error  to  Circuit  Court  where 
Jurisdiction  not  Involyed  and  appeal  pending  In  Circuit  Court  of 
Appeals;  The  Paquete  Habana,  176  U.  8.  681,  684,  20  8.  Ct  202,  296, 
holding  Supreme  Court  has  jurisdiction  oyer  District  Court  appeals 
In  prise  cases  without  regard  to  amount  In  dispute;  In  re  COe,  49 
Fed.  482,  6  U.  8.  App.  6,  holding  no  appeal  lies,  under  act  of  March, 
1891,  from  order  of  Circuit  Court  remanding  cause;  Northern  Pac 
B.  Go.  T.  Glaspell,  49  Fed.  483,  484,  4  U.  8.  App.  288,  holding  In 
case  of  two  appeals  the  Circuit  Court  of  Appeals  will  continue 
cause  until  decision  of  Supreme  Court  on  Jurisdictional  question; 
Nashua,  etc.,  R.  Corp.  r.  Boston,  etc.,  R.  Corp.,  61  Fed.  981,  6  U.  S. 
App.  97,  upholding  Jurisdiction  of  Circuit  Court  of  Appeals  over 
appeal  from  decree  of  Circuit  Court  upon  accounting;  Badaracco 
T.  Cerf,  68  Fed.  170,  10  tJ.  8.  App.  492,  construing  Judldary  act  of 
March  8,  1891;  Crabtree  v.  Madden,  64  Fed.  427,  12  tJ.  &  App.  169, 
upholding  Jurisdiction  of  Circuit  Court  of  Appeals  In  determining 
Jurisdiction  of  United  States  court  In  Indian  Territory  where 
whole  case  brought  up;  Mayor,  etc.  ▼•  Georgia  Packing  Co.,  60  Fed. 
788, 18  U.  S.  App.  692,  denying  Circuit  Court  of  Appeals  Jurisdiction 
orer  appeal  from  Interlocutory  order.  If  It  had  no  appeal  from  final 
decree  therein;  American,  etc..  Refining  Co.  t.  Johnson,  60  Fed.  608, 
609,  18  n.  8.  App.  681,  and  Baltimore,  etc.,  R.  Co.  ▼.  Meyers,  62 
Fed.  871«  18  U.  S.  App.  669,  holding  Circuit  Court  of  Appeals  may 
decide  Jurisdictional  question  where  It  Is  not  sole  question;  Green 
T.  Mills,  69  Fed.  866,  26  U.  S.  App.  888,  80  U  R.  A.  98,  upholding 
Circuit  Cour^  of  Appeals'  jurisdiction  where  questions  of  jurisdic- 
tion, and  whether  cause  of  equitable  cognizance  raised;  Rust  v. 
United  Water- Works  Co.,  70  Fed.  182,  86  U.  S.  App.  167,  holding, 
n^cfa  appeal  to  Circuit  Court  of  Appeals  on  whole  case,  court  may 
determine  Jurisdictional  question;  The  Alliance,  70  Fed.  274,  44 
U.  8.  App.  62,  denying  Jurisdiction  of  Circuit  Court  of  Appeals  over 
maritlme-llen  appeal  where  only  question  Is  Jurisdictional;  Barr  v. 
Mayor,  etc.,  72  Fed.  689,  39  U.  S.  App.  187,  denying  Jurisdiction  of 
Circuit  Court  of  Appeals  where  only  question  is  validity  of  acts  of 
municipal  council  under  fourteenth  amendment;  Lake  St.,  etc.,  R. 
Oow  T.  Farmers'  Loan,  etc^  Co.,  77  Fed.  778,  46  U.  S.  App.  630,  fol- 
lowing rule  upon  appeal  from  Interlocutory,  order  upon  Injunction; 
Lake  Nat  Bank  r.  Wolfeborough  Sav.  Bank,  78  Fed.  618,  33  U.  8. 
Al^.  784,  allowing  appeal  to  Circuit  Court  of  Appeals  from  In- 
terlocutory decree  enjoining  receiver,  though  Jurisdiction  only  ques- 
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tton  ralse^;  Carson  v.  Combe,  86  Fed.  211,  52  17.  8.  App.  6B5.  63e» 
folding,  OQ  appeal  from  order  granting  preliminary.  InJnoctioQ,  in- 
volving Jnrisdlctlon  oC  Circuit  Court,  the  Circuit  Court  of  Appeals 
would  not  determine  it;  The  Annie  Faxon,  87  Fed.  968»  50  U.  ft. 
App.  426,  following  rule  in  admiralty  cause;  Barless  t.  United 
States,  88  Fed.  90,  60  U.  a  App.  740,  holding  act  of  March,  1806. 
fi  11,  confera  <m  Indian  Terrttoi^  appellate  court  full  Jurisdiction 
in  Infamous  crimes;  The  Presto,  08  Fed.  628,  h<^dlng  Circuit  Court 
of  Appeals  has  jurisdiction  of  appeal  in  libel  where  Jurisdictional 
question  not  certified;  American  Const.  Co.  v.  Jacksonyille  By., 
148  U.  S.  882,  87  L.  490,  13  S.  Ct  763,  United  States  t.  Rider,  163 
U.  S.  180,  41  L.  104,  16  8.  Ct  066,  Forsyth  ▼.  Hammond,  166  U.  S. 
512,  41  U  1008,  17  8.  Ct  668»  Louisville,  etc.,  R.  R.  t.  Behlmer. 
160  U.  a  646,  42  L.  890,  18  8.  Ct  502,  United  States  v.  Fowltes, 
58  Fed.  14,  8  U.  a'  App.  247,  Webb  t,  York,  74  Fed.  764,  40  U.  a 
App.  114,  and  Pioneer  Fuel  Cob  t.  M*Brier,  84  Fed.  407,  66  U.  a 
App.  186»  arguendo. 

Distinguished  in  Chicago,  etc^  Ry.  t.  Evans,  58  Fed.  484,  10  U. 
8.  App.  233,  holding  writ  of  error,  involving  constitutional  question 
solely,  must  be  taken  to  Supreme  Court;  Pullman,  etc.  Car  Co.  t. 
Central  Transp.  Co.,  76  Fed.  403,  30  U»  8.  App.  807,  holding  party 
may  ax>peal  constitutional  question  to  Supreme  Court  and  at  same 
time  appeal  other  questions  to  Circuit  Court  of  Appeals;  Holt  t. 
Indiana  Blfg.  Co.,  80  Fed.  8,  46  U.  8.  App.  717,  denying  appellate 
Jurisdlctloo  of  Circuit  Court  of  Appeals  over  suit  to  eujoin  col- 
lection of  State  tax  on  patent  rights. 

141  U.  a  668-678,  35  L.  806,  FERRY  T.  KING  CO. 

Courts.--  When  validity  ci  act  or  authority,  is  not  drawn  In  ques- 
tl<Hi,  stated,  p.  673. 

Territorial  Supreme  Court  decislcm  construing,  but  not  denying 
territorial  law,  raiaea  no  Federal  question,  p.  67a 

Not  dted. 

146  U.  a  678-674,  86  L.  808,  FERRY  v.  KING  CO. 
Adjudged  In  conformity  to  Ferry  t.  King  Co„  supta 

Not  dted. 

141  U.  a  674-67a  86  U  898,  MYERS  v.  GROOM  6HOTBL  CO. 
Patents.— Myera^  patoit  of  1878  for  improved  handle-socket  la 
shovel  is  void  for  want  of  novelty,  p.  67a 

Not  dted. 

141  U.  a  670-680,  86  li.  000,  HENDERSON  BRIDGE  OO.  T.  HEN- 
DERSON CITY. 
Courta.— If  State  dedsloo  be  not  on  Federal  question,  althougb 
raised.  Supreme  Court  will  not  take  jurisdiction,  p.  68a 
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AppntTCNl  in  HaHdmend  t.  Jotmston,  142  U.  ft.  J8i.9kU  MAi-id 
8.  Ct,U9,fJMMWWB9  Oity,  ete.,  Nat.  Co.  t.  B«ylx)ld,  14S  ID.  A.  Gi3» 
n  U,  U44»  12  B.  Ot  288^  O'Nell  T.  Yermoot,  144  U.  8;  SMW^JU 
407,  12  a  Ot  eee,  HlUer  T.  Swann.  160  U.  A.  ]84»  8T  1^  1080,  M^ 
Ot  58,  and  Uakm  St.  By.  t.  fliunr,  168  U.&  706C  42  £«  :12I44  IB 
8.  Ct  047,.  all  toUowlns  rule. 

Courts.^  State  decision,  showing  bridge  eompany'a  agfeament  to 
[MI7  taxes,  Jield  broad  enough  to  evade  Federal  question,  p.  689 

ApiHnoYed  In  Henderson  Bridge  Ca  y.  Henderaon  Oity,  178  ][J,  S; 
6QS;  12  8.  Ot  557,  following  role;  Wilmington,  ete.,  B.  B.  y.!  AU^ 
brook,  146  U.  S.  293,  86  L.  978«  13  8.  Ot  75,  holding  Talld  grant  to 
corporatioQ-by  State  of  tax  exemption  is  ccmtract 

CoflUD4roa>-  Taxation  of  bridge  between  two  States  U  not  regu- 
lation of  commerce,  p.  689. 

Approyed  In  Plttafonreh,  etc.,  Ry.  v.  Board  of  Pub.  WortLs,  172 
U.  S.  43,  19  S.  Ot  94,  following  rule;  Henderson  Bridge  Oik  t. 
Hendmon  01ty«  17C  U.  S.  623,  19  S.  Ot  56S,  holding  city  may  tax 
bridge,  within  city  limits,  between  low-water  mark  on  both  sides 
of  riyi^ :  Cottln<i;  y.  Kansas,  etc.,  Oo.,  82  Fed.  844,  upholding  State 
regulation  of  stock-yari  pr!ccs. 

141  U.  n.  690-696,  36  Ia  905,  CHIOAGO,  ETC.,  BY.  y.  ROBBBTS. 
Appeal  loes  not  lie  i.i  advance  of  judgment  from  Olrcult  Court 
mrder  renmndln?  case  to  State  court  p.  694. 

Approyed  in  Joy  y.  Adelbert  College,  146  U.  8.  857,  86  L.  1004, 
18  8.  Ct  186,  Bender  y.  Pennsylvania  Co.,  148  U.  8.  602,  37  L.  637. 

18  S.  Ot  640,  Illinois  Cent  R.  R.  v.  Brown,  166  U.  S.  387,  39  L. 
468,  16  S.  Ot  657,  and  In  re  Coe,  49  Fed.  482,  6  U.  S.  App.  6,  all 
f<4lowlng  rule;  American  Const  Co.  v.  Jacksonville  By.,  148  U.  S. 
888,  87  Im  491,  18  8.  Ct  763,  declining  certiorari  to  review  inter- 
locutory ordtf  appointing  receiver;  Gunn  v.  Black,  60  Fed.  160, 

19  U.  &.  App.  489,  declining  to  review  interlocutory  order  after 
appeal  perfected;  Patten  v.  Cilley,  62  Fed.  497,  holding  writ  of 
error  does  not  lie  up<Mi  dismissal  of  removal  petition  on  ground 
of  local  prejudice;  Lake  St,  etc.,  B,  Co.  v.  Farmers'  Loan,  etc., 
Co.,  77  Fed.  778,  46  U.  S.  App.  630,  declining  to  review  order  dis- 
solving temporary  injunction  in  order  to  decide  jurisdictional 
question. 

Distinguished  In  Northern  Pac.  B,  B.  t.  Amatb,  144  U.  8.  472.  36 
L.  609,  12  8.  Ot  742,  granting  writ  of  error  to  review  judgment 
against  corporation  created  by  act  of  Congress. 

141  U.  6.  696-700,  85  L.  906,  SINGEB  MFO.  00.  v.  WBIGHT. 

Ajipeal  from  decree  dismissing  Injunction  against  tax,  will  be 
dismissed  if  tax  meanwhile  paid,  p.  700. 

Approved  in  Jacksonville,  etc.,  Dist  v.  Crowell,  88  Or.  IB,  6?  Pac. 
6M,  no  appeal  lies  from  grant  of   mandamus  which   has  been 


Mi«a«s^iio 


I9#lM  #tt  I7«  B.  R6potti» 


il^jilflt  floiiD  ▼.  Lft  CmMe,  KM  Wis.  lOT,  SO  V.  W.  lOi. 

lat  appMd  ^b€tf«  €M»  MttM:  CflHf ornte  t.  Baa  nUm^  cte^  R.  R^ 

OtMb,  liB0.a«M»4OL.9Hl«&Ottl8»  ftpMyl&f  prtedpto 
wh«M  4ti&Mm  oeenri  piftdkit  appMl  od  qmsOob  of  r^M  ta  tote. 

InJmicH0B>— Enforced  payment  of  tax  aooglit  to  be  enjofned 
iii'ecliidei  fettiedy  hf^  tnjunctloii,  pi  TOO. 

Approred  In  Tomboy,  etc^  Ifinee  Oo.  t.  Brown,  74  Fed.  11,  86 
U.  8..  App.  6B0,  foOowlng  role;  Lockwood  t.  Wldces,  75  FM.  12S. 
86  U.  6.  App.  821,  dlflmiaBlng  appeal  from  order  grantlnf  Injimc- 
tlon  In  patent  eaee  when  patent  expired. 

Dtetlngalabed  In  State  ▼.  fimltb,  100  Mo.  87,  61  8.  W.  716^  ad- 
mtaion  of  laTilMlty  ef  etmrter  aawodmert^  •!  trial 
ooat  appelate  cenrtTa  Jnrladlctfeii, 
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[11       tAiilli6.><le«M  «op,  «C •«»«^t~S*«'2!?&^^ 


JOHN  SPARHAWE  wr  al.,  AmAgatm  In 
Baokniptcj  of  Obablm  T.  Tbbkm^  Jb., 

CHARLES  T.  YERKS8,  Jb..  a  Bankrupt 


JOHN  8PARHAWK  n  AL.,AmigDtm  In 
.  Baokraptcy  of  Cbamukm  T.  Ybbku^  Jb.» 
(   a  Bftiiknipt,  AppU.^ 

f. 

SHREVB  ACKLET  wt  lu 
<8m  8.  a  Baporter^  ed.  1-ir J 

Bmi  in  9Uck  ^stikamg^  a»  ptvp$rti^    amign$m  in 
bnmJtntptof,  nc€  hamnd  to  aeemt  propsrtp  «•> 


tignmt^-wM^nattianmt  Witt  b$/kM  not  U  ham 
4$d  amicnm  propmrip~^9§kin  bankmoi 

fibm. 


ncctpisd 


!•  A  MAl  in  ft  ilook  flKohAoc^o  bowd  li  propOTt^. 
•od  pMMi  to  MilffiMn  In  *»^«fc  Mip^Miy  ^o^^J^B^  to 
ttaenitoof  Ite tlook  iMMrd. 

t,  ^MlfnftobMikraptayayaoiboondtoaeeopt 
property  tMlgiied  bj  the  bftnkmpi  to  tbem*  of  «n 
ooflroiM  ftod  unproMablo  oatore,  whioh  would 
buntai  tnateod  of  booeftt  the  oetatcu 

a.  Where  gtookoachangotwitiMitgnfMl  toy  bank* 
mpt  to  bli  ewlimiw  were  theoof  ooTatQe,eod, 
for  twelve  jreeit  efter  tbetr  eppotntmeot  and  tio 
jeeis  after  the  NmkmpC^  dlwhenNi,  the 
eeetooknoitepetoobtetn  potilnnof  the 
or  to  preeerfe  the  Muiie,  and  made  no  paymeoti 
tbereoo,  tbej  wm  toe  held  to  have  eleeled  not  to 
aooeptmoh  eeati  ae  property  of  tbeealaleu 

4  Wtoere  atoefc  eaehange  aeata  are  aMtgned  to  a^ 
In  toankmptqr  and  they  take  oottepto 
piopeily  of  the  ealate,  and  the 


I  ttoerton  out  of  bli  own 
aubMQueiil  to  bli  **^"*'^'p*^ri  and  tnduoea 
bli  fWlow  memben  of  tbeezobange  fOrbli 
•ooal  beneflt  not  to  aell  tbe  eeata  under 
rulaa.  and  anally  pajatbeoi  In  fun,  tbe  bankrupt 
in  aMklnt  aoob  paymenta  waa  not  ibe  ageot  or 


cf: 


vy    a^vVvS^Nb  ^paflpasv 


bar*  aae  nate  to  Stnrgei  t* 

14S  u.  a 


4: 


ftartha 
li  entitled  to  bold  tbe  iMrta  aa  bli  own  aa 


Sw.  60,  07.1 
1.      Ikelitd  Dm.  7,  JS91. 

APPEALS  from  deoreet  of  tba  droiitt  Oout 
of  tbe  Unltad  States  for  tba  Eastern  DIa- 
trict  of  PtaosylTanla.  dismlsBiiif  apon  tba 
groood  of  lacbes  salts  to  aqui^  by  assigiiass  to 
bankraptcT  to  reacb  and  sell  allied  proper^ 
of  tba  toankrupt.    A/inMd. 

SUtement  toy  JA*.  Oki^  Jwdim  FolUrt 

Cbarlas  T.  Tarkes,  Jr.,  made  a  Tolontary 
assignment  for  tba  toaneflt  of  oreditors  to 
Josepb  H.  Pile,  October  81,  1071.  On  De- 
cember 18,  1871,  be  was  adjudicated  a  bank- 
rupt in  tba  District  Court  of  tba  United 
Statea  for  tba  Eastern  District  of  Pannsyl* 
Tania  on  a  creditors'  petition,  filed  No?em- 
toer  16,  1871,  and  appellanta  were  appointed 
bisasaigneea,  January  18,  and  tbe  assignment 
of  tbe  bankrupt  eatata  was  duly  made  to 
tbem,  January  94,  1878.  In  February,  1879, 
tbe  bankruptcy  court  directed  a  transfer  toy 
Pile  of  tbe  estate  unadministered  by  bim  to 
tbe  bankrupt's  assignees,  and  tbis  waa  aubsa- 
quently  executed  snd  deli  Tared. 

Ninety*nine  creditors  prored  debta  in  tba 
acgregala  sum  of  $888,198.46,  upon  wbidi 
dnridends  were  declared  and  paid  as  foUowa : 
July  19,  1879,  ten  per  cent ;  Hay  19,  1878; 
nine  per  cent ;  April  6,  1878,  eigbt  per  cent ; 
and  January  80,  1880,  one  per  cent. 

At  tbe  time  of  tba  adJudicaUoo  Yerkea 
waa  a  member  of  tbe  New  York  and  Pbila- 
delpbU  Stock  Exdiangaa,  wbicb,  it  is 
conceded,  were  unincorpotated  assodatiooa. 
Tbeae  membersbips  were  included  to  tba 
scbedules  filed  in  tbe  bankniptey  proceed- 
ings, and  thereto  stated  to  toe  '^of  no  specific 
Tsloa,*  and  to  tbe  toTcntory  and  appimiaa- 
mMit  of  tbe  eatata  aubseqosotly  maas  tbsj 
were  appraised  as  of  no  Value.  Tba  Phlla- 
dalpbU  membOTblp  was  then  worth  not 
orer  $9,000  and  the  New  York  membership 
aboat  $4,000,  b«it  the  bankrupt  waa  todatotad 
to  mamtosia  oT  the  Philadalphto  Stock  Bz- 
diaaga  to  the  aom  of  $91JM9l1L  and  to 
mamtoers  of  the  New  York  Stock  Szehanga 

its 
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in  the  •am  of  $8,522.99,  and  ander  the  rales 
of  both  anocifttioDS  membership  was  sus- 
pended until  settlement  with  creditors,  and 
unless  settlements  were  made  as  provided  the 
seats  were  to  be  sold  and  the  proceeds  divided 
among  the  creditor  members.  The  assignees 
sent  to  the  associations  notice  of  their  ap- 
pointment, in  January,  1872,  and  an  addi- 
tional notice  to  the  New  York  Exchange,  in 
Mav,  1878,  stating  that  it  was  their  duty  to 
realize  the  Talue  of  the  seat,  and  asking 
the  president  to  indicate  what  form,  if  any, 
was  prescribed  by  the  rules  for  transfer  or 
sale.  They  also  addressed  a  communication 
to  the  Philadelphia  board,  and  perhaps  to 
both,  in  November,  1888. 

At  some  time  within  two  years  after  the 
assignment,  Terkes  brought  to  the  assignees 
a  notice  of  an  assessment  or  charge  due  to 
one  of  the  associations  on  account  of  the 
membership,  and  asked  thom  what  they  were 
going  to  do  about  its  pavment ;  they  answered 
that  as  the  claim  had  oeen  made  upon  him, 
they  thought  he  was  the  proper  par^  to  pay 
it,  and  that  anything  he  paid  would  be  rec- 
ognized as  properly  to  be  refunded  out  of 
anything  the  assignees  might  realize  for  the 
seats. 

On  October  8,  1878,  the  bankrupt  was  dis- 
charged. In  1876,  Hyde  v.  Woods,  94  (J.  8. 
528  T24:  264],  was  decided,  sustaining  the 
validity  of  rales  of  stock  exchanges  provid- 
ing for  the  application  of  the  proceeds  of 
•ales  of  memberships  to  the  debts  due  by 
members,  which  the  assignees  in  tlMse  esses 
had  previously  been  advised  by  counsel  was 
the  law.  As  testified  by  one  of  the  assignees, 
they  had  not  the  slightest  expectation  of 
paying  dividends  aggregating  over  thirty- 
live  per  cent,  and'  dicTnot  suppose  that,  they 
could  realize  anything  from  the  Philadelphia 
seat,  because  the  indebtedness  of  the  bankrapt 
to  its  members  was  largely  in  excess  of  its 
value,  and  of  any  dividend  they  expected  his 
estate  would  pay  (which  was  also  trae  of  the 
New  York  seat) ;  they  supposed  JEfyde  v. 
Woods  raled  the  New  York  as  well  as  the 
Philadelphia  case,  and  were  instracted  by 
counsel  tnat  the  seats  could  not  be  made  avail- 
able so  long  as  they  were  incumbered  wiUi 
an  indebtedness  to  members  of  Uie  guilds  to 
which  Mr.  Yerkes  belonged ;  and  they  did  not 
propose  to  take  any  steps  until  they  lesraed, 
in  the  fall  of  1888,  of  judoe  McEennan's  de- 
cision, announced  the  28th  of  the  preceding 
March,  In  Be  Werder,  15  Fed.  Rep.  789. 

Yerkes  testified  to  several  conversations, 
in  which  it  was  generally  conceded  by  the 
assignees  that  they  bad  no  rights  in  the  mem- 
berships, and  that  he  had  no  idea  that  they 
ever  expected  to  make  such  claim ;  while  one 
of  the  assignees  said  that  after  the  decision 
in  Ejfde  v.  Woods,  there  was  a  conversation 
between  Yerkes  and  them,  in  which  it  was 
admitted  that,  for  the  time  being,  their 
proceedings  were  suspended  as  to  further 
action,  but  that  they  never  withdrew  the 
claim. 

From  1871  to  1876  the  assignees  took  no 
steps  to  compel  a  conveyance  or  sale  of  the 
seats,  and  assumed  no  lisbilitv  or  responsi- 
bility for  the  assessments  ana  charges,  nor 
did  they  for  eight  years  thereafter.    In  the 
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meantime,  Yerkes  by  personal  solidtatioB 
persuaded  the  membefs  of  the  aawciations  to 
withhold  for  his  personal  benefit  any  demand 
for  a  sale.  He  paid  from  year  to  vear  the 
periodical  assessments,  and  also  eftber  ia 
money  out  of  his  own  earnings  or  in  services, 
the  debts  due  the  members,  which  debts  had 
been  reduced  by  the  dividends  paid  by  the 
estate.  On  June  18,  1888,  the  bankrupt  was 
re-elected  to  membership  in  the  Philadelphia 
Exchange,  and  on  December  27,  1888,  to 
memberahip  in  the  New  York  Exchann, 
having  made  his  settlements  some  time  oo- 
fore.  The  value  of  the  seats  in  both  ex* 
changes  increased  considerably  in  the  lapse 
of  time.  In  the  New  York  board  the  value 
increased  to  some  $20,000  in  1888,  and  ia  the 
Philadelphia  board  to  alwut  $6,000  ia  the 
same  year.  Subsequently  the  New  York 
seats  rose  in  value  to  between  thir^aod 
thirtnr-four  thousand  dollars  and  the  Phila- 
delphia seats  to  between  five  sad  eight 
thousand  dollars.  As  has  been  stated,  by 
the  rales  of  the  exchanges,  insolvency  of  a 
member  or  a  failure  to  fulfill  his  contract!, 
(bankraptcy  being  also  specifically  nuned 
in  the  Philadelphia  rales,)  in  eifect  worked 
suspension  of  membership,  and  there  was  a 
provision  for  the  sale  of  seats  after  one  year, 
on  failure  of  the  suspended  member  to  settlo 
with  his  creditors,  in  the  rales  of  the  New 
York  board,  there  was  a  provision  for  aa  ex- 
tension of  the  time  for  settlement  Under 
both  sets  of  rales  a  suspended  member  might 
be  reinstated  if  the  goveraing  conunittee  re- 
ported favorably  upon  his  application.  On 
April  28, 1884.  the  assignees  presented  a  peti- 
tion in  the  bankraptcy  court  for  the  sale  of  tbm 
memberships,  which  was  dismissed,  and  am 
November  14,  1885,  filed  two  bills  in  equity 
to  accomplish  the  same  purpose  against  ttm 
iMUikrapt  and  members  of  the  New  York  and 
Philadelphia  bonrds.  The  bills  prayed  that 
it  might  be  decreed  that  the  membershipa 
were  assets  of  the  bankrapt's  estate  and 
vested  in  the  complsinants  as  his  assignees: 
that  they  be  sold  and  complainants*  vendees 
admitted  to  membership  in  place  of  Yerkes ; 
that  if  the  court  should  determine  that  Yerkes 
was  entitled  to  be  reimbursed  for  any  mooeya 

Kid  by  him  for  or  on  account  of  the  mem- 
rships,  such  reimbursement  should  be  de- 
creed out  of  the  proceeds  of  the  sale,  or  if 
it  should  be  determined  that  Yerkes  was 
entitled  to  retain  the  memberships,  be  be 
ordered  to  account  for  the  market '  value  of 
the  same  and  to  pay  eomplainants  sock 
amounts  as  they  had  pidd  as  dividends  apoa 
the  debts  owed  by  Ye^es  to  his  fellow 
members  of  the  association  at  Vjfi  t!tmm  of  hit 
insolvency  and  bankraptcy. 

The  esses  were  brought  to  iane,  evideaoe 
taken,  and  a  master's  report  made,  to  whi^ 
exceptions  were  filed  and  beariag  had  tbars- 
on.  The  master  (Mason)  held  that,  by  vir- 
tue of  the  assignment  in  bankruptcy,  the 
assignees'  rights  in  this  peculiar  pw>pecty  ia 
these  memberships  were  to  settle  and  arrange 
the  bankrapt's  utsirs  to  the  salisfiictioa  of 
his  creditors,  members  of  the  aasodatloos^ 
and  having  made  satisfactory  proof  of  settle- 
ment, to  apply  for  readmission,  whi<A  ooold 
be  obtained  with  the  oonseat  of  two  thirr^« 
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WDOTtl  of  bardens  which  they  declined  to 
■Mame,  and  whose  existence  put  the  rights 
to  raadmission  out  of  the  category  of  available 
mrtSt  and  Justified  the  election  of  the 
iiriffiiees  not  to  accept  them. 

we  bold  that  the  assignees,  afler  sed- 
■looaly  avoiding  for  years  any  responsibility 
In  the  premises,  the  assumption  of  anv  re- 
Ifttioiis  to  the  exchanges,  the  taking  of  any 
lleps  to  free  the  rights  from  incumbrance,  or 
Id  realize  upon  them  as  incumbered,  and 
lllowing  the  bankrupt,  by  the  use  of  after 
•Dquiaitlons,  to  create  a  value  not  theretofore 
posaeased,  cannot  be  allowed  to  come  into  a 
Doari  of  equity,  and,  in  spite  of  laches  and 
■oquiesoenoe  of  the  most  pronounced  character 
Invoke  its  aid  to  wrest  from  him  the  fruit  of 
hia  independent  and  lawful  exertions,  and 
Veap  whm  they  had  not  sown.  Under  such 
•bcomstances  they  do  not  come  with  clean 


*  I 


Clearly  the  sale  of  the  present  memberships 
la  a  nominee  of  the  assignees  and  the 
fedmiasion  of  such  nominee  upon  the  ouster 
ef  Terkea  cannot  now  be  coerced,  aad  if 
Terkea'  title  is  not  open  to  attack  he  cannot 
fa  decreed  to  account  for  the  market  value 
ttereof  to  the  extent,  in  whole  or  in  part, 
•f  the  dividends  which  the  creditor  members 
Ineeived.  In  order  to  obtain  the  seats  their 
"  lima  had  to  be  settled  in  full,  and  such 
element  was  not  waived  by  their  being 
i  in  the  bankruptcy  proceedings 
It  objection  then  or  for  thirteen  years 
^r.    The  dividends  were  not  paid  in 

to  protect  the  rights  of  the  assignees  or 

aave  tne  memberships,  and  while  by  reason 

the  extinguishment  of  the  debts  pro  tanto 

I  may  be  said  to  have  paid  less  than  he 

rise  would,  yet  he  paid  much  more  than 

Talue  of  the  seats  at  the  time  of  the 

iptcy  in  addition  to  the  amount  of  the 

iTidenos.    The  parties  well  understood  that 

dividends  could  not  at  best  reach  more 

a  certain  percentage,  and  that  the  debts 

the  members  of  the  association,  after  that 

was  deducted,  far  exceeded  the 

of^Uie  seats.    The  assignees  deemed  it 

and   impracticable  to  attempt    to 

late  upon  a  future  rise  in  that  value, 

declining  to  settle  with  the  creditor 

ibera,  to  pay  the  periodical  charges,  and 

enter  into  relations  with  the  exchanges  and 

creditors,  proceeded  to  close  up  the 

without  regard  to  these  remote  ex- 

lea,   apparently   with   commendable 

>titude.    As  we  have  said,  they  cannot 

le  permitted  to  avail  themselves  of  the 

ilti  of  what  Terkes  did  and  they  did  not 

nor  can  they  lay  hold  of  his  property  to 

out  a  return  of  what  the  estate  paid  to 

particular  creditors  in  common  with  the 

Ikereei  qffhmed. 


Mr.  JiuHee  Bradley  and  Mr.  Juitiee  Oray 
1  not  hear  the  argument,  and  took  no  part 
tbe  decision  of  uese  cases. 

IK  JfuUce    Brewer    dissenting:     Mr, 
ti€$  Harlan  and  myself  dissent  from  the 
9going  opinion  and  judgment. 
ly  the  assignment  in  1871  the  memberships 
the  two  exchanges  were  transferred  to  the 

SU.8. 


assignees.  They  were  then  worth  $6,000. 
By  the  rules  of  the  exchanges,  debts  to  mem* 
bers  were  a  prior  Hen.  Those  debts  then 
amounted  to  $80, 886. 10.  In  other  words,  the 
assignees  took  title  to  property  worth  $6,000, 
subject  to  a  lien  of  $80. 865. 10.  If  then  sold, 
the  debts  of  the  bankrupt  would  have  been 
reduced  by  the  amount  of  $6,000.  By  mak- 
ing the  sale  the  assignees  would  have  assumed 
no  special  obligation  for  the  balance  of  the 
debts  having  a  lien  upon  these  memberships. 
Thej^  should  have  sold  at  once,  or  waited  to 
see  if  there  was  a  rise  in  value.  They  chose 
the  latter.  They  never,  in  terms,  relin- 
quished their  claim  upon  the  property.  The 
ad  interim  payments  made  by  the  bankrupt 
only  kept  alive  certain  insurance,  which  on 
his  death  would  have  inured  to  the  heirs, 
and  not  gone  to  the  assignees.  Such  pay- 
ments, therefore,  were  wholly  for  his  bene- 
fit, and  not  for  the  assigned  estate,  or  for  the 
creditors. 

The  assignees  have  paid  di  vidends  aggrc- 
niting  28  per  cent,  or  to  the  creditors  hold- 
ing such  liens  $8, 502. 22.  The  bankrupt,  the 
assignor,  availing  himself  of  this  payment, 
by  services  and  money,  pays  ofif  the  balance 
of  these  lien  claims  and  appropriates  to  him- 
self the  seats  in  the  exchanges,  now  worth 
|85,000  to  $42,000.  The  result  is  that  the 
delay  of  the  assignees,  wise  as  it  would  seem 
from  the  increased  value  of  the  property,  is 
adjudged  an  abandonment.  Property  Uien 
worth  $6,000  is  not  appropriated  to  the  re- 
duction of  the  debts  against  the  estate';  on 
the  contrary,  the  bankrupt  gets  the  benefit 
of  $8,500  paid  out  of  the  estate  assigned  for 
the  benefit  of  creditors,  uses  that  payment  to 
reduce  the  claims  against  this  property,  and, 
paying  off  the  balance,  repossesses  himself 
of* the  property,  now  worth  over  $35,000. 

We  see  neither  equity  nor  law  in  this  con- 
clusion, and  therefore  dissent. 


THE  NEW  ORLEANS  AND  NORTH- 
EASTERN  RAILROAD  COMPANY. 
Piff.  in  Err., 

9, 

JOSEPH  H.  8.  JOPES. 

(See  8. 0.  Reporter's  ed.  18-sa.) 

Bill  of  exeeptioM,  effect  of—law  cf  tdfdefenm 
— injury  done  in  »eff-drfen&t — ulhen  employer 
not  liable  for  ir^ury  done  by  emplcyS— lawful 
act  qf  em/ploye — carrier  of  paseenyere  not 
Uablefor  injury  by  employs  in  eelf-dtfense. 

h  Where  a  bill  of  exoeptions  signed  during  the 
term  purports  to  oontaln  what  transpired  during 
the  trial,  it  will  be  assumed  that  all  things  therein 

NoTB.— ^  carrier  of  penons  U  hound  to  aeeept  att 
poKengen;  eacceptions:  when  may  include  a  pas- 
aenger;  mutt  provide  troAms  aa  advertised,  see  wAe  to 
FearHon  v.  Duane,  IS:  447. 

From  what  MoMZtty  a  contradt  that  a  eommon 
carrier  U  not  to  be  reaponeMe  forlorn  or  damage 
win  exonerate^  see  nc^  to  New  Jerwy  Steam  Nav. 
Co.  V.  Merchants  Bank  of  Boston,  12: 466w 

Am  to  liabimy  of  common  carrier  for  oooda  to  he 
transported  beyond  termlnaUon  of  U»  Mns.  see.noto 
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Railways,  544;  Dorrah  y.  lUtnais  Cent,  R,  Co. 
65  Miss.  17;  CMeoffo,  8t.  L.  A  N.  0.  R.  Co,  r. 
Scurr,  59  Miss.  456;  Vieksburg  AM.B.C0.  r. 
JScanlan,  63  Hiss.  418.         ^ 

Mr.  Justice  Brewer  deliyeiti  the  opinion 
of  the  court : 

A  preliminary  q^uestion  is  raised  b^  counsel 
for  the  defendant  in  error.  It  is  insisted  that 
the  bill  of  exceptions  does  not  show  that  this 
exception  was  taken  at  the  trial,  and  while 
the  jury  was  at  the  bar,  and  therefore  not  in 
time.  In  support  of  this  contention  several 
authorities  are  cited.  While  it  is  doubtless 
true  that  if  the  exception  was  not  taken  until 
after  the  trial  it  would  be  too  late,  and  to 
that  effect  are  the  authorities,  yet  we  do  not 
think  the  record  shows  that  such  was  the 
fact  in  this  case.  The  trial  commenced  on 
the  14th,  and  was  concluded  on  the  15th,  and 
(22]  the  bill  of  ecccptions  was  scaled  and  signed 
on  the  16th  of  IVlay.  The  motion  for  a  new 
trial  was  not  overruled  until  the  26th.  The 
bill  of  exceptions  recites  in  the  ordinary  form 
the  coming  on  of  the  case  to  trial,  the  im- 
panelling of  a  jury,  the  testimony  offered, 
and  the  instructions  given  and  refused.  In 
respect  to  one  mutter  of  testimony,  the  bill  of 
exceptions  recites:  "  Whereupon  the  court 
refused  to  allow  the  testimony,  to  which 
ruling  the  defendant  excepted."  So,  fol- 
lowing the  recital  in  respect  to  the  last  mat- 
ter of  instructions,  is  the  statement  **  to  which 
defendant  excepted."  It  is  true  the  words 
used  are  not  "then  and  there  excepted," 
neither  is  it  said  that  the  court  **then  and 
there  instructed ;"  but  as  the  bill  purports  to 
be  a  recital  of  wha^  took  place  on  the  trial, 
it  is  to  be  assumed  that  the  instructions  were 
given,  and  the  exceptions  taken,  during  and 


as  a  part  of  the  trial.  The  ftttement  u  tothc 
exception  follows  that  as  to  the  instnictiooL 
and  the  only  fair  and  reasonable  inteDdmen: 
from  the  language  is  that  ss  the  one  tu 

fiven,  80  the  other  was  taken,  at  the  tritL 
he  same  form  of  recital  was  pnrBued  in  tbe 
case  of  United  SUUee  ▼.  BratUng,  61  U.  S. 
20  How.  252  [15 :  900],  and  held  infficiaL 
In  the  CRse  of  Barton  y.  Forsyth,  61  U.  S.  30 
How.  532  [15:  1012],  it  appeared  thtt  if'.er 
the  verdict  and  judnnent  the  defeodioi  filed 
a  motion,  supported  by  affldavit.  which  vu 
overruled.  Following  the  recital  of  this  fsct, 
the  record  added,  '*to  all  which  decisoK 
rulings,  and  instructions  defendant  then  ml 
there  excepted ;"  and  it  was  held  thit  ndi 
recital  showed  that  the  exceptions  were  tike& 
at  the  time  of  the  overruling  of  the  inoiioiL 
In  the  case  of  Phelps  v.  Maver,  56  U.  8.  19 
How.  160  [14:  643],  the  yerdict  was  rendend 
on  the  13th  of  December,  and  the  next  daj  thi 
plaintiff  came  into  court  and  filed  hit  excep- 
tions, and  there  was  nothing  to  show  thstiBj 
exception  was  reserved  pending  the  trial,  a 
Brawn  v.  Clarke,  45  U.  S.  )  How.  4. 
[11 :  850],  it  was  a  matter  of  doubt  wbctkr 
th< 


the  exceptions  were  taken  to  the  ii 
or  to  the  refusal  to  grant  a  new  trial.  Of 
course,  in  the  latter  case  they  woald  ncc  hati 
been  available.  In  the  case  of  WoOm  t. 
United  States,  22  U.  8.  9  Wheat.  651  [6 :  18!]. 
it  appeared  that  the  except ioo  was  not  laka 
until  after  the  Judgment. 

The  reasonine  of  all  these  cases  niaka  is 
favor  of  the  suraciency  of  this  bill  of  exer- 
tions, and  it  may  be  laid  down  ss  a  fnnl 
proposition,  that  where  a  bill  of  exoepciM 
18  signed  during  the  term,  purpanin|ii 
contain  a  recital  of  what  tmnspired  dunaf 
the  trial,  it  will  be  assumed  that  all  thiap 


the  hoy  was  a  trespasser,  he  had  a  rlirht  to  be  ex- 
empted from  the  ffroea  carelessness  of  the  engineer 
in  removing  him  from  the  enflrine.  Chicago,  li.  ft 
at,  P.  K.  Co.  v.West,  24  111.  App.  44. 

The  common  carrier  is  liable  for  all  injuries  re- 
sultinflr  from  the  misconduct  of  the  carrier  or  its 
employ^  Springer  Tranap.  Co.  y.  Smith,  16  Lea, 
4U.'<. 

Where  a  brakeman  refused  to  allow  a  passenger 
to  pass  through  the  ladies*  car,  used  abusive  lan- 
guage and  committed  an  assault,  plaintiff  was  en- 
titled to  exemplary  damages.  Atlanta  ft  W.  P.  B. 
Co.  V.  Condor,  76  Ga.  61. 

Even  a  trespasser  on  a  train  who  receives  injur- 
ies which  are  the  direct  and  necessary  result  of 
willful,  wanton  or  malidous  acts  of  the  conductor 
or  those  assisting  him  is  entitled  to  damages  there- 
for. Atchison,  T.  ft  S.  F.  B.  Co.  V.  Gants,  88  Kan. 
606. 

A  carrier  is  liable  for  a  tort  committed  by  its  em- 
ploy6  upon  the  person  of  another  one  when  the 
person  injured  is  a  passenger  at  the  time  and  tbe 
employ^  Is  actiag  within  the  scope  of  hia  busl- 
neas.  Central  B.  Co.  v.  Peacock,  12  Cent  Bep.  867, 
68  Md.  26T. 

Although  a  servant  of  a  carrier  may  be  obliged 
to  use  force  in  the  enforcement  of  reasonable 
resrulatlons  established  by  the  carrier,  the  carrier 
will  not  be  protected  if  he  uses  ezoeasive  or  un- 
necessary force.  New  Jersey  8.  B.  Ga  v.  Brockett, 
121  U.  8. 687,  80  L.  ed.  1049. 

Where  plaintltT  was  assaulted  by  a  porter  em- 
ployed by  a  sleeping  car  company,  which  ran  its 
cars  on  defendant's  trains,  while  the  porter  was 
not  engaged  about  the  transportation  of  pannnn 
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gen,  and  not  upon  the  train  by  whM  tki 
was  to  be  transported,  and  had  nochtof 
therewith,  tbe  porter  was  not  a  servaiitor 
ant,  and  tbe  defendant  was  ooc  UaMi  ftr 
sault.   Dwinelle  y.  Mew  York  One.  ft  H. 
45  Hun,  lao. 

A  railroad  corporation  Is  liable  tm  sB 
wantonness,  nideneas  or  fores,  dons  er 
be  done  by  its  agents  or  servants.  In  er 
dutlea  or  business  aarigned  to  t 
violation  of  the  general  rules  o:*  ordot 
for  their  oonduot;  and  the  rule  as  to 
damages  for  auch  aofs.  In  an  action 
poratlon,  la  tbe  same  ss  In 
persons.   Louisville  ft  N.  B.  Oix  y. 
Ala.  888. 

Becelveis  of  a  railroad  eompaay  sn 
injuries  to  a  pessenaer  on  a  train, 
the  willful  or  maliokniB  aols  off  the 
Dillingham  y.  Anthcmy,  S  Lb  B.  A.  Sk 

A  railroad  company  in  TsaoM  Is  act 
liability  to  a  passenger  who  is  pot  off 
on  its  road,  by  the  f aot  that  tke 
operated  by  another  company  t»  wUdk 
was  leased.   But  Line  ft  fLfLOo^y. 
688. 

The  law  implies  a  eontrset  upon 
carrier  of  passengers  for  the 
party  carried  from  the  Insults  and 
ferenoe  of  strangera,  fellow 
carrier  and  his  aervanta;  and  for  any 
the  implied  oontract  by  f  one  or 
carrier  Is  liable  in  an  actka  of  eoacnci  ( 
Winnegar  y.  Central  Pass.  R.  Ool  81  Ky.  lA 

A  street  oar  oompany  Ii  liable  for 
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femoTftl  of  brndent  which  they  decHned  to 
■Mome,  and  whose  existence  put  the  rights 
to  resdmissioo  out  of  the  category  of  ayailable 
assets,  and  Justified  the  election  of  the 
assignees  not  to  accept  them. 

We  hold  that  the  assignees,  after  sed* 
nlously  avoiding  for  years  any  responsibility 
in  the  premises,  the  assumption  of  any  re- 
lations to  the  exchanges,  the  taking  of  any 
steps  to  free  the  rights  from  incumbrance,  or 
to  realise  upon  them  as  incumbered,  and 
allowing  the  bankrupt,  by  the  use  of  after 
acquisitions,  to  create  a  value  not  theretofore 
possessed,  cannot  be  allowed  to  come  into  a 
court  of  equity,  and,  in  spite  of  laches  and 
acquiescence  or  the  most  pronounced  character 
invoke  its  aid  to  wrest  from  bim  the  fruit  of 
his  independent  and  lawful  exertions,  and 
reap  where  they  had  not  sown.  Under  such 
circumstances  they  do  not  come  with  clean 
hands. 

Clearly  the  sale  of  the  present  memberships 
to  a  nominee  of  the  assignees  and  the 
admission  of  such  nominee  upon  the  ouster 
of  Terkes  cannot  now  be  coerced,  aad  if 
Yerkes'  title  is  not  open  to  attack  he  cannot 
be  decreed  to  account  for  the  market  value 
thereof  to  Uie  extent,  in  whole  or  in  part, 
of  the  dividends  which  the  creditor  members 
received.  In  order  to  obtain  the  seats  their 
claims  had  to  be  settled  in  full,  and  such 
settlement  was  not  waived  by  their  being 
proved  in  the  bankruptcy  proceedings 
without  objection  then  or  for  thirteen  years 
thereafter.  The  dividends  were  not  paid  in 
order  to  protect  the  rigbts  of  the  assignees  or 
to  save  the  memberships,  and  while  by  reason 
of  the  extinguishment  of  the  debts  pro  ianio 
Yerkes  may  be  said  to  have  paid  less  than  he 
otherwise  would,  yet  he  paid  much  more  than 
the  value  of  the  seats  at  the  time  of  the 
bankruptcy  in  addition  to  the  amount  of  the 
dividends.  Tbe  parties  well  understood  that 
the  dividends  could  not  at  best  reach  more 
than  a  certain  percentage,  and  that  the  debts 
due  the  members  of  tbe  association,  after  that 
percentage  was  deducted,  far  exceeded  tbe 
value  ^  the  seats.  The  assignees  deemed  it 
unwise  and  impracticable  to  attempt  to 
speculate  upon  a  future  rise  in  that  value, 
and,  declining  to  settle  with  the  creditor 
membcors,  to  pay  the  periodical  charges,  and 
to  enter  into  relations  with  the  exchanges  and 
those  creditors,  proceeded  to  close  up  tbe 
estate,  without  regard  to  these  remote  ex- 
pe^ancies,  apparently  with  commendable 
promptitude.  As  we  have  said,  they  cannot 
BOW  be  permitted  to  avail  themselves  of  the 
results  (n  what  Yerkes  did  and  they  did  not 
do,  nor  can  they  lay  hold  of  his  property  to 

work  out  a  return  of  what  the  estate  paid  to  ^  Wbere  a  bill  of  exoeptkMM  sicned  during  the 
these  particular  creditors  in  common  with  the  term  parportt  to  contain  what  tzanf^red  during 
others.    Deonm  affirmA  the  trial,  ttwlU  be  MMuned  thai  aUthlogs  therein 

Ifr. /uiTtfM  Bradley  and  JTr. /uiTtfM  Orajr  ^^^^-^^i;!^^^^*'^^^^ 
did  not  hear  the  argument,  and  took  no  part  po»in(^an;  aw^pMoiw  wMn  wyir  yiquos  •!**•- 
in  the  decision  of  Siese  cases.  vSS^vS!2S!^!v^  oMoOiomrUmd,  ssenoto  to 

Urn    j;.«#^    n^w^    iliM«ntinv.     li*       fVo»  lokflt  ItoWWir  •'«mlr««l  IMt  •  sowiiioii 

r  ^'  ir^       55^  i#  ^S^IfL^-lt  f>»^^  iB  not  to  be  reapoimUM  for  Urn  or  damao9 

•r«Mf<0sHarlaA  and  myself  dissent  from  tbe  ,p«a«BOfMrat«,seeiicC«  to  NewJetssyBtMn  Kav. 

foregoing  opinion  and  Judgment  Oo.  v.  Merobants  Bank  o<  Boston,  U&  4S6w 

By  the  assignment  in  1871  tbe  memberships      ^  co  UoMUty  ^  tomoum  earrior  for  good»  to  bs 
In  the  two  exchanges  were  transferred  to  tne  tramporUdbtyomi  tmmlnalkmofiU  Mne,  see.fiou 
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assignees.  They  were  then  worth  $6,000. 
By  the  rules  of  the  exchanges,  debts  to  mem- 
bers were  a  m'ior  lien.  Those  debts  then 
amounted  to  $80,866. 10.  In  other  words,  the 
assignees  took  title  to  property  worth  $6,000, 
subject  to  a  lien  of  $80. 860. 10.  If  then  sold, 
the  debts  of  the  bankrupt  would  have  been 
reduced  by  the  amount  of  $6,000.  By  mak- 
ing tbe  safe  the  assignees  would  have  assumed 
no  special  obligation  for  the  balance  of  tbe 
debts  having  a  Tien  upon  these  memberships. 
Thev  should  have  soid  at  once,  or  waited  to 
see  if  there  was  a  rise  in  value.  They  chose 
the  latter.  Thev  never,  in  terms,  relin- 
quished their  claim  upon  the  property.  The 
ad  interim  payments  made  by  the  bankrupt 
only  kept  alive  certain  insurance,  which  on 
his  death  would  have  inured  to  the  heirs, 
and  not  gone  to  the  assignees.  Such  pay- 
ments, therefore,  were  wbolly  for  bis  bene- 
fit, and  not  for  the  assigned  estate,  or  for  the 
creditors. 

The  assignees  have  paid  dividends  sggrc- 
gating  88  per  cent,  or  to  the  creditors  hold- 
ing such  liens  88, 502. 22.  The  bankrupt,  the 
assignor,  availing  himself  of  ibis  payment, 
by  services  and  money,  pays  off  the  balance 
of  these  lien  claims  and  appropriates  to  him- 
self the  seats  in  the  exchanges,  now  worth 
835,000  to  $42,000.  The  result  is  that  the 
delay  of  the  assignees,  wise  as  it  would  seem 
from  the  increased  value  of  tbe  property,  is 
adjudged  an  abandonment.  Property  then 
worth  $6,000  is  not  appropriated  to  the  re- 
duction of  the  debts  against  the  estate's  on 
the  contrary,  the  bankrupt  gets  tbe  benefit 
of  $8,500  paid  out  of  the  estate  assigned  for 
the  benefit  of  creditors,  uses  that  payment  to 
reduce  the  claims  against  this  property,  and, 
paying  off  the  balance,  repossesses  himself 
of* tbe  property,  now  worth  over  $35,000. 

We  see  neither  equitv  nor  law  in  this  con- 
clusion, and  therefore  dissent. 


THE  NEW  ORLEANS  AND  NORTH- 
EASTERN  RAILROAD  COMPANY, 
Fif.  in  Err.. 

SI. 

JOSEPH  H.  s.  jopsa 

«es  &  a  Beporter^  ed.  1S-S&) 

BOL  of  o3te«piUon$,  tfoet  of^-iaw  (f  oifdefenu 
-^r^iurv  done  in  $e(f-drfen$e — Men  empioifer 
not  liable  for  ir^furf  done  ^  omploifS^lawfiil 
met  ef  emploi/i— carrier  ef  paeeengere  noi 
HaUefor  u^rjf  bg  emploifi  in  ee(f-dtfenee. 
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■tated  took  place  at  the  trial,  nnlesi  the  oontnxj 
It  therein  stated. 

t.  The  law  of  aelf-def eoae  ImtUtes  an  aot  done  In 
honest  and  reesonable  belief  of  immediate  dan- 
ger. 

Z,  For  an  Injury  done  in  jostiflable  self-defense, 
one  can  neither  be  irnnlshed  criminally,  nor  held 
liable  for  damages  in  a  civil  action. 

4.  For  personal  injury  done  by  the  employ^  of  a 
common  carrier  to  a  passenger,  if  the  employ^ 
is  free  from  liability  therefor,  the  carrier  Is  not 
Uable. 

6.  If  an  act  of  an  employ^  be  lawful,  and  one 
which  he  is  Justified  in  doing,  and  which  casts  no 
personal  responsibility  on  him,  no  responsibility 
attaches  to  the  employer  therefor. 

6.  A  carrier  of  passengers  Is  not  liable  for  an  in- 
Jury  done  to  a  passenger  by  an  employ^  In  self- 
defense.  _ 

[No.  104.] 

Argued  Nov.  H.  1891.    Decided  Dec  7.  US91. 

IN  ERROR  to  the  Circait  Ck>urt  of  the 
United  bcates  for  the  Southern  District  of 
Mississippi,  to  review  a  judgment  for  plaintiff 
in  an  action  for  damages  by  a  passenger,  by 
beine:  shot  by  the  conductor  of  a  train  of  de- 
fendant, The  New  Orleani  &  Northeastern 
Railroad  Company.    BemneA, 

Statement  by  Mr,  Juetiee  Brewers 
On  July  24,  1886,  the  defendant  in  error, 
plaintiff  l)elow,  was  a  passenirer  on  the  train 
of  the  plaintiff  in  error.  While  such  pas- 
sei^ger,  and  at  Nicholson  station  in  Hancock 
County,  Hissiasippi,  he  was  shot  by  Carlin, 


to  Michigan  Cent.  B.  Go.  t.  Mineral  Springs  Mfg. 
Co.  2L-  287. 

As  to  Habauy  af  ecanrier  forinSwry  to  pauenger 
eanried  fru  or  riding  on  a  pass,  see  note  to  New 
York  Cent.  B.  Go.  ▼.  Lockwood,  21: 6EB7. 

A»  to  UabQUy  of  carrier  by  lOOter,  for  Foss  or  dam- 
0010  of  0oodt,  see  note  to  Moore  v.  American  Trans. 
Co.  18: 074. 

Ajb  to  deUioery  by  common  carrier  by  waUr^  see 
note  to  Richardson  ▼•  Ooddard,  lA:  412. 

IMMUtiy  of  carrien  for  wrotios  dons  by  employee 
to  postenaen  and  others;  damaoss. 

Street  railroad  companies  are  not  liable  for  wH^ 
fuland  tortious  acts  of  their  servants  committed 
outside  of  the  scope  of  their  employment  Lafltte 
▼.  New  Orleans  City  ft  L.  B.  Co.  (La.)  IS  L.  B.  A« 


A  ftdlure  by  a  carrier  of  pessengfrs  to  use  the 
utmost  esxe,  not  only  safely  to  transport  its  pas- 
seogen,  but  to  protect  them  from  violence  and  In* 
suits  from  those  on  the  train,  will  render  it  liable 
for  .any  damages  naturally  and  directly  resulting 
therefrom.  Spohn  ▼.  Missouri  Paa  B.  Ca  101  Mo. 
417. 

For  abuse  and  defiunatlon  of  a  passenger  by  the 
driver  of  a  street  car,  who  charges  the  passenger 
with  having  given  him  counterfeit  money  and 
threatens  to  have  him  arrested,  the  street  car  com- 
pany may  be  held  liable.  Lafltte  t.  New  Orleane 
City  ft  L.  B.  Co.  (La.)  12  L.  B.  A.  887. 

A  street  railway  company  Is  liable  for  personal 
Injuries  Inflicted  by  Its  driver  upon  a  passenger 
after  the  latter  had  left  the  car  on  account  of  the 
abuse  of  the  driver,  where  they  result  from  a  con- 
tinuance of  the  abuse  on  the  oar.  Wise  V.  CoTlngw 
ton  ft  a  St  B.  Co.  (Ky.)  18  Ky.  L.  Bep.  lia 

A  verdlet  against  a  railroad  company  fbr  an  a^ 


hysMtfto 


sault  committed  upon  i 
employ^  Is  sustained  by 
committing  the  esse  nit  was  at  the 
brakeman  under  the  autliortty  c€  Cha 
though  not  on  his  regular  tmb 
Paul,  M.  ft  M.  B.  Co.  45  Mtain.  107. 

A  carrier  Is  rstponsible  for 
wanton  acts  of  ita  servant  to  a 
done  In  the  line  of  his 
not,  If  done  In  the  ooorse  of  the 
duty  to  the  master  whloh  ralafi  to 
Bads  T.  MetropoUtan  B.  Oo.  48  Uitk 

A  railroad  company  Is  Ualila  for  tte 
ticket  agent  In  wroa^fnllypwieuriag  a 
arrest  on  the  ground  that  be  paid  tar  Mi 
with  counterfeit  money.   Mnll%aD 
ft  B.B.  B.Co.88  K.T.8.ILak 

A  railroad  oompany  Is  ttabls 
false  Imprlaoanient  Irat  for  the 
its  ageot  who,  aflv  eening 
and  making  change,  foDowa  bar  uposi  Iks 
platform  and  demands  anotber 
the  one  given  him  Is  00QnlMfBll» 
fusal  detains  her  In  the 
which  Is  not  made,  oalUng 
a  counterfeiter  and  oommon 
T.  Manhattan  B.  Co.  88  N.  T.  &  B.  a 

A  passenger,  having  a  right  to  %• 
ticket  IseottUed,  if  wrongfully  sJeeieC  Is 
the  damages  sustai 
paid  his  fare  rather  than  ha 
such  damages  as  he 
vania  Co.  v.  Bray,  18B  Ind.  flHi 

A  conductor  of  a  railroad  trala, 
a  passenger  to  flda  toasiattao  hsiywBd 
tloned  In  his  tidkat  wtth 
feola  upon  whloh  tha 
be  carried  to  such  farther 
eJeetUmforrefaasltopajthe  flssa 
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the  conductor,  and  serionaly  Injural  For 
such  injury,  he  brought  his  actioii  in  dsa- 
agea  in  the  circuit  court  of  that  county.  Tht 
case  was  regularly  remored  to  the  Uaitsd 
States  Circuit  Court  for  the  Soathan  Ditfrid 
of  Mississippi ;  and  a  trial  leaulted  in  a  nr- 
diet  and  Judgment  on  Mar  18,  1886^  in  Us 
favor,  for  the  sum  of  $9,600,  to  revene  which 
Judgment  the  defendiuit  sued  out  this  writ  of 
error.  Of  the  fact  of  the  shooting  ^  the  ooa- 
ductor,  and  the  oonaequent  injuries,  that 
was  no  dispute.  The  testimony  in  the  cm 
was  conflicting  as  to  some  mattafB,  and  that  , 
was  testimony  tending  to  show  thst  ihi  a 
plaintiff  approached  the  conductor  with  m  ' 
open  knife  in  his  hand,  and  in  a  thicsteaisg 
manner,  and  that  the  conductor,  fearing  dsi- 
ger,  shot  and  wounded  the  plaintiff  inaria 
to  protect  himself.  The  bill  of  eioepticBS 
recited  that  in  its  general  cham  ''the  coot 
instructed  the  Jury  that  if  the  eridane 
showed  that  Uie  plaintiff  was  a  pssseajtv 
on  the  train,  ana  that  he  was  shot  ssd 
wounded  by  the  conductor  whilst  he  «« 
such  passenger  and  whilst  prosecuting  hb 
Journey,  and  such  shooting  was  not  a  neeei- 
sary  self-defense,  the  plaintiff  was  cntUlsl 
to  recover  compensatoiy  damans;  but  If  ikt 
Jury  believe  tne  plaintiff,  when  shot,  «« 
advancing  on  the  conductor  or  making  hostilt 
demonstrations  towards  him  with  a  nife  is 
such  a  manner  as  to  put  the  oondoeur  is 
imminent  danger  of  his  life  or  of  gnrtbsi* 
ily  harm,  and  that  the  conductor  ihocplsis- 
tiff  to  protect  himself,  the  plaintiff  wss  sot 
entitled  to  recoTer ;  but  if  it  sppesisd  tkrt 
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Ike  conductor  shot  the  plaintiff,  whilst  such 

ffllenger  and  proeecutlng  his  journey,  wan- 
J  and  without  any  provocation  at  the 
time,  then  the  jury  might  award  exemplary 
dunagea."  And  further,  that,  **  responding 
lo  the  request  of  defendant  that  the  court 
Aould  instruct  the  lury  that  if  they  believed 
linm  the  evidence  that  when  Curl  in  shot  the 
•laintiiE,  he,  Carlin,  had  reasonable  cause  to 
believe,  from  Jopes'  manner  and  attitude, 
tlHLt  he,  Jopes,  was  about  to  assault  Carlin 
vith  thus  kmfe,  and  that  it  was  necessary  to 
ihop(  him  to  prevent  great  bodily  harm  from 
It^Ma^  then  that  the  jury  should  find  for  de- 
fiHMlant,  whether  Jopes  was  intending  to  do 
Otflia  great  bodily  harm  or  not,  the  court 
dadined  to  instruct,  but  instructed  that,  in 
llMit  atate  of  the  case,  if  Carlin  shot  under 
Ilia  mistaken  belief  from  Jopes  actions 
llMit  he  was  in  danger  of  great  bodily  harm 
Omii  about  to  be  done  him  by  Jopes,  when 
fa  fact  Jopes  was  not  designing  or  inten- 
lionally  acting  so  as  to  indicate  such  design, 
Iha  plain tur  uiould  be  entitled  to  compensa- 
loiy  dunages  and  not  punitive  damages." 
tb  this  last  instruction  an  exception  was 
,  uid  this  presented  the  substantial 
Ion  for  consideration. 


Edward  Colaton  and  John  W* 

,  for  plaintiff  in  error: 

It  la  not  the  secret  intent  of  the  assaulting 

Cj»  but  what  his  conduct  and  the  attending 
amatances  denote  at  the  time  to  the  party 
liHulted.    If  to  him  they  indicate  an  attack, 
lata  jnatlfled  in  resorting  to  defensive  action, 
v.  White,  110  Mass.  400. 


One  may,  in  defending  his  person,  slay  the 
assailant  without  incurring  criminal  liability. 

Shorter  v.  People,  2  N.  Y.  198;  Lame  v.  Com. 
88  Pa.  206;  OampbeU  v.  P^pU,  16  fil.  17;  Dy 
ion  V.  State,  26  Miss.  862;  State  v.  Harris,  & 
N.  C.  194;  Rapp  v.  Com.  14  B.  Mon.  614; 
Meredith  v.  Com.  18  B.  Mon.  54;  Marts  v.  State, 
26  Ohio  St.  167;  Brwin  v.  State,  29  Ohio  St. 
192;  Thompson,  Trials.  ^  2160. 

Son  assault  demesne  has  ever  been  a  good 
answer  to  a  civil  suit  for  damages  for  a  bat- 
tery. 

8  Bl.  Com.  121;  Morris  v.  Piatt,  82  Conn. 
85;  Peavy  v.  Georffia  R,  d  Jkg.  Co.  81  Ga.  485; 
Harrison  v.  Fink,  42  Fed.  Rep.  787. 

Messrs.  Calderon  Carliale,  S.  S.  Calhoon 
and  Mareellvs  Oreen,  for  defendant  in  error: 

It  is  nowhere  shown  that  the  exceptions,  or 
any  of  tbem,  were  taken  at  the  trial. 

Walton  V.  United  States,  22  U.  S.  9  Wheat, 
661  (6: 182);  French  v.  Edwards,  80  U.  S.  IJ^ 
WaU.  606  (20:  702);  Brawn  y.  Clarke,  45  U.  S. 
4  How.  4  (11:  860);  Sheppard  v.  Wilson,  47  U. 
8.  6  How.  260  (12:  480);  Phelps  v.  Mayer,  5ft 
U.  8.  16  How.  160  (14:  648);  UniUd  States  v. 
Oibert,  2  Sumn.  22;  Nieoll  v.  American  Ins. 
Co.  8  Woodb.  &  M.  680. 

Nor  is  it  anywhere  shown  that  any  excep- 
tion was  taken  while  the  jury  were  at  the  bar. 

United  States  v.  Breitling,  61  U.  S.  20  How. 
262  (16:  900);  Barton  v.  F<yr*yth,  61  U.  S.  20 
How.  582  (16:  1012);  Phelps  v.  Mayer,  56  U.  8. 
16  How.  160  (14:  643). 

The  jury  might  award  punitive  damages  if 
the  shooting  was  unprovoked. 

Wood,  Mast.  &  Serv.  562.  572.  578,  580; 
Thompson.  Cnmors.  850.  365,  370;  1  Redfield. 


Ba  elatloii  named  in  the  ticket.  Hardy  v.  New 
IM  a*ILB.B.Oo.84K.Y.&B.903. 
^M,  coodiielotr  of  a  street  oar  is  not  Justified,  for 
in  ejectinir  a  person  from  his  oar  under 
I  which  make  such  ejection  dangerous 
or  Umb.   Chicago  Olty  B.  Oo.  v.  Felletier, 

oar  company  Is  liable  for  the  act  of  its 

■to  attempting  to  pot  off  a  boy  who  Is  tres- 

upon  the  oar,  causing  him  to  Jump  off,  re- 

r  iDjaxies  resultfaig  in  his  death,  if  the  driver*8 

aia  iodh  as  to  cause  a  belief  that  he  was 

to  iBlllet  bodily  punishment  upon  the  boy. 

T.Oentna  Park,  N.  *  B.  B.  Co.  26  Jones  ft 

I  dntgr  of  common  carriers  with  respect  to  the 

of  persons  and  property  is  inde- 

ci  contcaot.   Delairare,  L.  ft  W.  EL  Co.  v. 

TL.B.A.«S,ON.J.L.  160,  41  Am. ft 

iflor. 

oar  company  Is  liable  for  injuries  to 

It  of  a  sleqiitng  oar  by  the  negligence  or 

iSilBOOiidaotof  persons  placed  in  charge  of 

CtanpbeU  t.  Pullman  Palace  Oar  Co.  tf 

]iflp.48L 

porter  of  a  sleeping  or  drawing  room  car 

forma  a  part  of  the  train  of  a  railroad 

onder  a  contract  with  its  owner,  who 

tidkelB  for  privileges  upon  such  cars, 

vIk>  fttmlshes  his  own  servants  to  collect 

It  passengers,  Is  the  servant  of  the 

oad  company,  for  whose  acts  done  in  the  per- 

I  of  a  contract  to  carry  a  posBenger  it  is 

notwithstanding  an  agreement  which 

ba  made  upon  the  subject  between  the  com- 

«Ml  the  owner  of  the  car.   Dwiuelle  v.  New 

;OBnt  *H.B.B.Oo.8LbB.A.2SM,iaON.  7. 


It  Is  no  defense  to  a  suit  against  a  carrier  to  re- 
cover damages  for  an  assault  committed  by  lt& 
servants  upon  a  passenger,  that  at  the  time  the  as- 
sault was  committed  the  servant  had  finished  the 
temporary  and  particular  service  which  he  had 
undertaken  to  render  to  the  passenger,  if  the  con- 
tract of  carriage  was  not  yet  performed  and  the 
duty  still  rested  on  the  carrier  to  protect  the  pas- 
senger from  the  violence  of  its  servants.  D winelle 
V.  Now  Tork  Cent,  ft  H.  R.  R.  Co.  8  L.  B.  A.  224, 
lao  N.  Y.  U7. 

A  carrier  is  liable  for  an  unlawful  and  improper 
act  and  for  the  natural  and  legitimate  consequences 
thereof,  which  is  committed  by  its  servant  towards 
its  paaseogers  while  such  servant  U  engaged  in 
performing  a  duty  which  the  carrier  owes  to  the 
passenger,  no  matter  what  the  motive  is  which  in- 
cites the  commisBion  of  the  act.  Dwinelle  v.  New 
Tork  Cent,  ft  H.  B.  B.  Co.  8  L.B.A2SM,  120  N.  F. 
117. 

A  railroad  company  Is  under  a  duty  to  a  passen- 
ger who  was  thrown  on  Its  track  by  the  fault  of  its 
servant,  producing  mental  incapacity,  to  teke  steps 
to  prevent  injury  to  him  from  the  danger  it  knew 
he  was  likely  to  incur  from  its  trains.  Cincinnati, 
I.  St.  L.  ft  C.  B.  Co.  V.  Cooper,  6  L.  B.  A  841, 120 
Ind.  469. 

The  mere  fact  that  a  person  Is  intoxicated  does 
not  authorize  the  employ6s  of  a  railroad  company 
te  treat  him  with  personal  violence.  Illinois  Cent. 
B.  Co.  V.  Sheehan,  88  ni.  App.  90. 

The  carrier  is  not  liable  for  the  results,  where  a 
passenger  by  his  own  misbehavior  has  provoked  a 
personal  encounter  between  himself  and  one  of  the 
employ^  Scott  v.  Central  Park,  N.  ft  B.  B.  Co.  58 
Hun,  414. 

Although  an  engineer  violated  his  instructions 
In  invlthig  a  boy  upon  his  engine,  and  althougl* 
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Ranways,  544;  D&rrah  y.  lUinais  Cent.  22.  Co. 
65  Mids.  17;  Chieoffo,  8t,  L.  A  N.  0.  B.  Co.  y. 
Scurr,  59  Miss.  456;  Vicksburg  AM.RCo.  y. 
ikanlan,  63  Hiss.  418.         ^ 

Mr.  Justice  Brewer  deliveici  the  opinion 
of  the  court : 

A  preliminary  question  is  raised  b^  counsel 
for  the  defendant  in  error.  It  is  insisted  that 
the  bill  of  exceptions  does  not  show  that  this 
exception  was  taken  at  the  trial,  and  while 
the  jury  was  at  the  bar,  and  therefore  not  in 
time.  In  support  of  this  contention  several 
authorities  are  cited.  While  it  is  doubtless 
true  that  if  the  exception  was  not  taken  until 
after  the  trial  it  would  be  too  late,  and  to 
that  effect  are  the  authorities,  yet  we  do  not 
think  the  record  shows  that  such  was  the 
fact  in  this  case.  The  trial  commenced  on 
the  14th,  and  was  concluded  on  the  15th,  and 
(22]  the  bill  of  ecccptions  was  scaled  and  signed 
on  the  16th  of  al&j.  The  motion  for  a  new 
trial  was  not  overruled  until  the  26th.  The 
bill  of  exceptions  recites  in  the  ordinary  form 
the  coming  on  of  the  case  to  trial,  the  im- 
panelling of  a  jury,  the  testimony  offered, 
and  the  instructions  given  and  refused.  In 
respect  to  one  matter  of  testimony,  the  bill  of 
exceptions  recites :"  Whereupon  the  court 
refused  to  allow  the  testimony,  to  which 
ruling  the  defendant  excepted."  80,  fol- 
lowing the  recital  in  respect  to  the  last  mat- 
ter of  instructions,  Is  the  statement  **  to  which 
defendant  excepted."  It  is  true  the  words 
used  are  not  **then  and  there  excepted," 
neither  is  it  said  that  the  court  **then  and 
there  instructed ;"  but  as  the  bill  purports  to 
be  a  recital  of  wha^  took  place  on  the  trial, 
it  is  to  be  assumed  that  the  instructions  were 
given,  and  the  exceptions  taken,  during  and 


as  %  part  of  the  trial.    The  ftatanent  utotbi 
exception  follows  that  mi  to  the  imlnictiooi 
and  the  only  fair  and  reaaonable  intendmai 
from  the  language  it  that  at  the  one  tu 
given,  80  the  other  was  taken,  at  the  triiL 
The  same  form  of  recital  wat  pnniied  in  tU 
case  of  United  Staiee  y.  BmUina,  61  U.  S. 
20  How.  252  [15:  900],  and  held  rafBcieoL 
In  the  case  of  Barton  y.  Fortiftk,  61  U.  S.  30 
How.  582  [15:  1012],  it  appeared  tbit  after 
the  verdict  and  Judnnent  the  defeodut  filed 
a  motion,  supported  by  affldavil.  which  vm 
overruled.    Following  the  recital  of  tbisfao, 
the  record  added,  "to  all  which  deciiioB( 
rulings,  and  instructions  defendant  then  ud 
there  excepted ;"  and  it  was  lield  that  9u±   J 
recital  showed  that  the  exceptions  were  takes 
at  the  time  of  the  overruling  of  the  motioB. 
In  the  case  of  Phelpe  y.  Majter,  56  U.  S.  15 
How.  160  [14:  643],  theyerdictwasreDdcfcd 
on  the  18tb  of  December,  and  the  next  day  the 
plaintiff  came  into  court  and  filed  hit  excep* 
tions,  and  there  was  nothing  to  show  thataaf 
exception  was  reserved  pending  the  trial,  u 
Brawn    v.    Clarke.    45     U.    S.  4i  How.  i 
[11 :  850],  it  was  a  matter  of  donbt  wbctkr 
the  exceptions  were  taken  to  the  instmctiM 
or  to  the  refusal  to  grant  a  new  trial.  Of 
course,  in  the  latter  case  they  would  doc  han 
been    available.    In  the  caae  of   ITattfa  t. 
United  States,  22  U.  S.  9  Wheat.  651  [6:18!!. 
it  appeared  that  the  exception  wat  Ml  taka 
until  after  the  judgment. 

The  reasoning  of  all  these  cases  Baku  fi 
favor  of  the  aumciency  of  thit  bill  of  cifle^ 
tions,  and  it  may  be  laid  down  st  a  pia>l 
proposition,  that  where  a  bill  of  exoeptioBi 
IS  signed  during  the  tenn,  parpomn|ti 
contain  a  recital  of  what  tnantplnd  dunif 
the  trial,  it  will  be  assumed  that  all  tkia^ 


the  boy  was  a  trespasser,  he  had  a  rlirht  to  be  ex- 
empted from  the  flrroea  carelessness  of  the  engineer 
in  removing  him  from  the  enffine.  Chicatro,  IL  ft 
8t.  P.  K.  Co.  v.West,  24  111.  App.  44. 

The  common  carrier  is  liable  for  all  injuries  re- 
sultinfr  from  the  misconduct  of  the  carrier  or  its 
employ^  Springer  Transp.  Co.  v.  Smith,  16  Lea, 
40H. 

Where  a  brakeman  refused  to  allow  a  passenger 
to  pass  through  the  ladies*  car,  used  abusive  Ian* 
guage  and  committed  an  assault,  plaintiff  was  en- 
titled to  exemplary  damages.  Atlanta  ft  W.  P.  B. 
Co.  V.  Condor,  75  Ga.  61. 

Even  a  trespasser  on  a  train  who  receives  injur- 
ies which  are  the  direct  and  necessary  result  of 
willful,  wanton  or  malicious  acts  of  the  conductor 
or  those  araistlng  him  is  entitled  to  damages  there- 
for. Atchison,  T.  ft  S.  F.  B.  Co.  V.  Gants,  88  Kan. 
606. 

A  carrier  is  liable  for  a  tort  committed  by  its  em- 
ploy6  upon  the  person  of  another  one  when  the 
person  injured  is  a  passenger  at  the  time  and  the 
employ^  Is  aotlng  mlthin  the  scope  of  his  busi- 
ness. Central  B.  Co.  v.  Peacock,  12  Cent.  Bep.  867, 
68  Md.  26T. 

Although  a  servant  of  a  carrier  may  be  obliged 
to  use  force  in  the  enforcement  of  reasonable 
resrulations  established  by  the  carrier,  the  carrier 
will  not  be  protected  if  he  uses  excessive  or  un- 
necessary force.  New  Jersey  8.  B.  Ga  v.  Brockett, 
121  U.  8. 687, 80  L.  ed.  1040. 

Where  plalntitT  was  assaulted  by  a  porter  em- 
ployed by  a  sleeping  car  company,  which  ran  its 
cars  on  defendant's  trains,  while  the  porter  was 
not  engaged  about  the  transportation  of  ponnnn 
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gers,  and  not  upon  the  train  by  whkk 
was  to  be  transported,  and  had  aoihftv  it  • 
therewith,  the  pcnter  was  not  a  servaatorMB^ 
ant,  and  the  defendant  was  not  Itebli  ftr  At  i» 
sault.  DwineUeT.NewTockOeBt.ftfi.LftiC^ 
45  Hun,  188. 

A  railroad  oorpoxatloo  Is  Usbls  fte  si  sM  tf 
wantonness,  rudeness  or  foree,  doasor 
bedone  byltssgeotsor  serraots,  In  or 
duties  or  bustnesB  assiined  to  thflB^sliiHilfe 
violation  of  the  general  rules  or  < 
for  their  conduct;  snd  the  nils  ss  to 
damsges  for  suoh  aofs,  in  anaollanaiBk 
poratlon.  Is  the  same  ss  In  aettoos  agsk 
persons.  LoulsTlIto  Jk  N.  B.  Oo^  ▼•WMHHk* 
Ala.  888. 

Beceivers  of  a  railroad  oonpaajr  sn  Mil  it 
Injuries  to  a  pswenser  on  •  tnla.  i—lttif  ft* 
the  wlUful  or  malloions  sols  off  ths  ssiiBiW 
Dillingham  v.  Anthony,  8  Lb  B.  A.  Sk V  ThftC 

A  FaUroadoompanr  InTazas  ISBOl 


UabUlty  to  a  passenger  who  ispAoff  ftsastv 
on  Its  road,  1^  the  fact  that  tks  ttHsw  IM 


operated  by  another  *^«Tanr  t»  whlsb 
wasleased.   But  Line  ft  B.B.OobT.lAal^ 
588. 

The  law  Implies  a  oonttnet  npen  As  ysit  rfi 
carrier  of  passengers  tor  the  '  '^ 

party  carried  tmmtbm  Insultsaod 
ferenoe  off  strangers,  fellow 
carrier  snd  his  sermnts;  snd  for  say 
the  Implied  contract  by  fOroe  or 
carrier  Is  Uabls  hi  an  aetlon  off 
WInnegar  T.  central  Fsss.  R  Obw  88  Ky.  i&^ 

Astreet  oar  oompanyli  Nable  flordHi^* 

148  r.i 


t8»L 


Nbw  Oblbahs  &  N.  R.  Co.  v.  Jofas 


l»-2» 


tliereiii  stated  took  place  at  the  trial,  unless 
from  its  language  toe  contrary  is  disclosed. 
We  hold,  therefore,  that  the  record  shows 
ibat  the  exception  to  this  instruction  was 
4hdj  taken,  and  pass  to  a  ouusideration  of  the 
wmcipal  question,  and  that  is,  whether  such 
uistroction  contains  a  correct  statement  of 
tbe  law  applicahle. 

Its  import  is,  that  if  the  conductor  shot 
when  there  was  in  fact  no  actual  danger, 
•Ithoagh,  from  the  manner,   attitude,    and 
«oiKliict  of  the  plaintiff,  the  former  had  rea- 
sonable cause  to  believe  and  did  believe,  that 
■MMk  assault  upon  him  with  a  deadly  weapon 
was  intended,  and  only  fired  to  protect  him- 
«alf  from  such  apprehended  assault,  the  com- 
vanv  was  liable  for  compensatory  damages. 
MU  this  view  of  the  law  we  think  the  learned 
^«Miit  erred.     It  will  be  scarcely  doubted  that 
If  tbe  conductor  was  prosecuted  criminally, 
'"H  would  be  a  sufficient   defense   that   he 
:.koneRtly  believed  he  was  in  imminent  danger, 
Mud  had  reasonable  ground  for  such  belief. 
'bother  words,  the  law  of  self-defense  justi- 
i^es  an  act  done  in  honest  and  reasonable  be!  ief 
L^  immediate  danger.    The  familiar  illus- 
[^teBtion  is,  that  if  one  approaches  another, 
^minting  a  pistol  and  indicating  an  intention 
[Id  iboot,  the  latter  is  justified  by  the  rule 
'/ti  self -defense  in  shooting,  even  to  death ; 
mad  that  such  justiflcatiou  is  not  avoided 
r^  proof  that  the  partv  killed  was  only  in- 
Jmaiing  a  joke,  and  that  the  pistol  in  his 
'^band  was  unloaded.    Such  a  defense  does 
rest  on  the  actual,  but  on  the  apparent, 
]s  and  the  honesty  of  belief  in  danger. 
the  Revised  Code  of  Mississippi,  (1880,) 
tion  2978.  (and  this  section  is  common  to 
homicide   statutes  of   several    states,) 
loide  IS  justifiable  when  committed  in 


the  lawful  defense  of  the  person  when  there 
shall  be  reasonable  ground  to  apprehend  a 
design  to  do  some  great  personal  injury,  and 
I  imminent  danger  of  such  design  being  ac- 
Icomplished.  In  1  Wharton,  Crim.  L.  (9th 
;  ed. )  §  488,  the  author  says :  **  It  is  conceded 
on  all  sides  that  it  is  enough  if  the  danger 
which  the  defendant  seeks  to  avert  is  appar- 
ently imminent,  irremediable,  and  actual." 
Bang  v.  State,  60  Miss.  671 ;  8/iarter  v.  Peo- 
ple, 2  N.  Y.  198 ;  Loo  v.  Com.  88  Pa.  265. 
And  the  same  rule  of  immunity  extends  to 
civil  as  to  criminal  cases.  If  the  injury  was 
done  by  the  defendant  in  justifiable  self-de- 
fense, he  can  neither  be  punished  criminally 
nor  held  responsible  for  damages  in  a  civil 
action.  Because  the  act  was  lawful,  he  is 
wholly  relieved  from  responsibility  for  its 
consequences.  8  Bl.  Com.  121.  Tlie  case  of 
Morris  v.  Piatt,  82  Conn.  85,  fully  illus- 
trates the  extent  to  which  immunity  goes. 
In  that  case  it  appeared  that  the  defendant 
when  assaulted  had  fired  in  self-defense,  and, 
missing  the  assailant,  had  wounded  an  inno- 
cent bystander,  and  the  court  held  that  the 
party  thus  assailed  was  free  from  both  civil 
and  criminal  liability.  That  act  which  he 
had  done  was  lawful  and  without  negli- 
gence, and  no  one,  not  even  a  third  party, 
not  an  assailant,  but  an  innocent  bystander! 
could  make  him  answer  in  -damaj^es  for  the 
injury  occasioned  thereby. 

It  would  seem  on  general  principles  that 
if  the  party  who  actually  causes  the  injury 
is  free  from  all  civil  and  criminal  liability 
therefor,  his  employer  roust  also  be  entitled 
to  a  like  immunitv.  That  such  is  the  or- 
dinary rule  is  not  denied ;  but  it  is  earnestly 
insisted  by  counsel  that  where  the  employer 
is  a  common  carrier,  and  the  party  injured 


hj  the  wrongful,  wanton^  and  maliolous 
of  a  paawugcr  by  its  conduotor.  North 
dtgr  B.  Go.  V.  Gastka,  4  L.  B.A.481,  128 

OuaiffOmtory  negligenoe  has  no  relevancy  to  an 

far  cJecUnff  a  iwimonger  from  a  raUroad 

wMk  excessive  force  and  violence,  because 

aa  aot  is  eesentially  unlawful.   Chicago,  St. 

*  P.  B.  Oo.  V.  BUis,  118  Ind.  22L 

^'▲eurler  bssarii^t  to  remove  from  a  train  a 

who  breaks  out  with  eruptions  which 

the  best  medical  advice  that  can  be  obtained 

to  be  smallpox,  although  such  belief 

tarn  out  to  be  mistaken.    Paddock 

,iLtBliiS0O,T.4&F.  B.Oo.4  L.  B.  A.  281, 87  Fed. 

• 

issoo  carrier  of  pasBenfrers  undertakes  ab- 
lo  ptoceot  them  against  the  misconduct  of 
own  ssrvants  engaged  In  executing  the  con- 
Hew  Jersey  8.  B.  Go.  v.  Brockett,  121  U.  & 
,SLbed.lMO. 
iJmtQ  tha  earrier^  servants,  the  passenger  con- 
fer good  treatment  and  against  personal 
abme  and  violence.   Bpohn  v.  Missouri 
1L  Oo.  S  West  Bep.  121«  87  Mo.  74. 
AH^'iPt**  a  brakeman  In  the  absence  of  express 
no  authorttj  to  eject  a  passenger  from 
a  nllroad  company  will  be  liable  for  an  in- 
r  wantonly  Inflicted  by  a  brakeman  on  a  pas- 
jsr  tnveUng  on  a  train  on  which  sooh  brake- 
s  Is  employed.   Wabash  B.  Co.  v.  Savage,  8 
It  Bep.  fSS,  110  Ind.  150. 
or  amieoeasary  force  In  ejecting  a  passenger 
aompany  is  liable,  although  the  conductor  had 


the  right  to  remove  him.  Chicago,  St.  L.  &  P.  R. 
Co.  V.  Bills,  1  Weat.  Rep.  847, 104  Ind.  13. 

A  carrier  Is  liable  for  a  tort  committed  by  its 
employ^  upon  the  person  of  another  when  the 
person  Injured  Is  a  passenger  at  the  time,  and  the 
employ^  U  acting  within  the  scope  of  his  busi- 
ness. Central  B.  Co.  v.  Peacock,  12  Cent.  Rep.  887, 
60  Md.  257. 

Where  a  passenger  train  was  stopped,  not  at  a 
regular  station,  in  the  midst  of  a  mob,  to  take  on 
persons  whom  the  mob  were  seeking  to  maltreat, 
and  who  were  put  into  the  same  car  with  other 
passengers,  and  was  captured  at  tbe  next  railroad 
crossing  by  the  mob,  who  broke  into  the  car  and 
Injured  a  passenger  therein  during  the  conflict  be- 
tween the  two  parties,  the  carrier  is  liable.  Chi- 
cago ft  A.  R.  Co.  V.  Pillsbury,  11  West.  Ren.  757, 123 
111.9. 

There  Is  a  special  duty  on  the  carrier  to  protect 
Its  passengers,  not  only  against  violence  and  in- 
sults of  strangers  and  co-passengers,  but  also 
against  the  violence  and  insults  of  its  own  servants; 
and  for  a  breach  of  that  duty  it  ought  to  be  com- 
pelled to  make  the  amplest  reparation.  Southern 
Kansas  R.  Co.  v.  Rice,  88  Kan.  808. 

A  trespasser  on  a  train  cannot  be  treated  In  a 
willful,  wanton  or  malicious  manner.  Atchison, 
T.  ft  S.  F.  R.  Co.  V.  Oaots,  88  Kan.  808. 

It  is  wholly  immaterial  that  the  master  did  not 
authorize  or  even  know  of  the  servant's  act  or 
neglect,  or  even  that  he  disapproved  or  forbade  It, 
if  the  act  or  neglect  be  in  the  course  of  the  serv- 
ant's employment  Philadelphia  ft  It.  R.  Ca  v. 
Derby.  55  CJ.  S.  14  How.  480, 14  L.  ed.  609;  PhUadel- 
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a  passenger,  there  la  an  exception,  and  the 
proposition  is  laid  down  that  the  contract  of 
carriage  is  broken,  and  damages  for  such 
breach  are  recoverable,  whenever  the  pas- 
seneer  is  assaulted  and  iniured  by  an  employe 
wiuout  actual  necessity  therefor.  It  is  urged 
that  the  carrier  nut  only  agrees  to  use  all 
reasonable  means  to  prevent  the  passen/irer 
from  suffering  violence  at  the  hands  of  third 
parties,  but  also  engages  absolutely  that  his 
own  eooployls  shall  commit  no  assault  upon 
him.  We  quote  from  the  Vief  ♦^^he  conten- 
tion: 

**The  cause  of  action  was  oreach  of  the 
contract  to  carry  safely.  The  defense  soueht 
excuse  for  the  non- performance,  in  that 
plaintifif  had  abandoned  the  contract  and 
made  an  assault  upon  the  servant  of  defend- 
ant to  whose  care  he  was  committed,  and 
that,  therefore,  defendant  could  not  perform 
by  reason  of  plaintiff's  own  act.  Under  this 
the  facts  must  exist  to  excuse  tlie  breach, 
not  that  the  servant  had  reasonable  cause  to 
believe  they  existed,  but  that  they  existed 
in  fact.  Under  the  criminal  law  if  there  is 
a  reasonable  doubt  it  suffices  to  excuse,  but 
the  non- performance  of  contracts  cannot  be 
excused  upon  beliefs." 

Special  reference  is  made  to  the  case  of 
New  Jersey  8.  B.  Ob,  ▼.  Broekett,  121  U.  8. 
687  [80:  1049],  in  which  this  court  held 
that  a  **  common  carrier  undertakes  absolutely 
to  protect  its  passengers  against  the  miscon- 
duct or  negligence  of  iU  own  servants,  em- 
ployed in  executing  the  contract  of  trans- 
portation, and  acting  within  the  general 
scope  of  their  employment;"  a  proposition 
which  was  fortified  in  the  opinion  by  refer- 
ence to  several  authorities.  But  it  will  be 
noticed  that  that  which,  according  to  this 
decision,  the  carrier  engages  absolutely 
a/^ainst  is  the  misconduct  or  negligence  of  his 
employe.     If   this  shooting  was  lawfully 


done,  and  in  the  jubt  exercise  of  the  right  of 
self-defense,  there  was  neither  miscradnct 
nor  negligence.  It  is  not  every  laiauU  bj 
an  employ^  that  gives  to  the  passenger  t 
right  of  action  against  the  carrier.  Suppoie 
a  passenger  is  guilty  of  grossly  indeoHit 
language  and  conduct  in  the'presenoe  of  ladj 
passengers,  and  the  conductor  fotdblv  re- 
moves his  from  their  presence,  tliere  u  do 
misconduct  in  such  removal ;  and,  if  odIt 
necessary  force  is  used  nothing  which  %\^k 
to  the  party  any  cause  of  action  aninsi  the 
carrier.  In  such  a  case,  the  passen/^r,  bj 
his  own  misconduct,  has  broken  the  cootnei 
of  carriage,  and  he  has  no  caose  of  actioo 
for  injuries  which  result  to  him  in  conse- 
quence thereof.  He  has  voluntarilv  put 
himself  in  a  position  which  casts  upun  ;be 
employ^  both  the  right  and  duty  of  usinr 
force.  There  are  many  authorities  which  is 
terms  declare  this  obligation  on  the  part  of 
the  carrier,  and  justify  the  use  of  fcite  b? 
the  employ^,  although  such  force,  reasooibiy 
exercised,  ma^  have  resulted  in  injury.  Bui 
if  an  employe  may  use  force  to  protect  other 

Sassengers,  so  he  may  to  protect  himself. 
[e  has  not  forfeited  hit  right  of  self  defna 
by  assuming  service  with  a  comDoon  curier. 
nor  does  the  common  carrier  ennge  lurU 
against  the  exercise  of  that  right  1)7  hit  em- 
ploy6.  There  is  no  misconduct  when  a  coo- 
ductor  uses  force  and  does  injiirv  in  limpk 
self-defense :  and  the  rules  whicL  detemui 
what  is  self-defense  are  of  unlveml  appli- 
cation, and  are  not  affected  by  the  dkuainr 
of  the  employment  in  which  the  paitv  iici- 
gagcd.  Indeed,  while  the  courts  bold  ihrt 
the  liability  of  a  common  carrier  to  hii 
passengers  for  the  assaults  of  his  emploTii  a 
of  a  most  strincent  character,  far  mm 
than  that  of  ordinary  employers  far  the  ac- 
tions of  their  employ^  yet  thev  all  liait 
the  liability  to  caaes  in  which  *the  awilt 


phla  W.  &  B.  R.  Co,  V.  Quigrley,  S3  U.  S.  21  How.  210, 
16  L.  ed.  76;  Hisglns  v.  Watervliet  Tunif).  ft  R.  Ga 
46  N.  Y.  27;  Stewart  v.  BrooklTn  ft  a  B.  Co.  90  K. 

r.601. 

A  railway  comivany  is  liable  for  the  malicious 
and  criminal  acts  of  its  employes  toward  paflseo- 
srers  while  they  are  executing  what  they  suppose  to 
k>e  the  ordera  of  the  company,  even  though  the 
orders  do  not  in  fact  oontempiate  suoh  acts.  Ho- 
Kinley  v.  Chicago  ft  K.  W.  B.  Co.  44  Iowa,  814;  Chi- 
cago ft  E.  B.  Co.  v.Flexman«  103  Dl.  646,  8  Am.  ft 
Eng.  B.  Cas.  864;  Gasway  v.  Atlanta  ft  W.F.  B. 
Co.  68  Oa.  216. 

Where  an  agent  commits  an  aaaault  in  the  Une 
of  his  duty  and  within  the  scope  of  hJa  employment 
the  master  is  liable.  Hamilton  v.  Third  Ave.  B. 
Co.  13  Abb.  Pr.  N.  8. 818, 8  Jones  ft  8. 118. 

It  la  a  Joint  trespass,  for  which  a  Joint  or  several 
action  against  either  the  principal  or  agent  oould 
ue  sustained.  Priest  v.  Hudaon  Bi^er  B.  Oa  40 
How.  Pr.  456. 

A  railroad  company  is  responsible  for  an  assault 
and  battery  by  the  conductor  of  one  of  its  trains 
upon  a  passenger  in  seizing  or  attempting  to  aeize 
his  property  to  enforce  payment  of  his  fare. 
Bamsden  v.  Boston  ft  A.  B.  Co.  104  Mans.  117;  Moore 
V.  Fitchburg  B.  Corp.  4  Gray,  466;  Hewett  v.  8wirt, 
8  Allen,  420;  Holmes  v.  Wakefield,  12  Allen,  680. 

Striking  him,  throwing  him  down,  trampling  on 
him,  etc.,  la  ground  of  action  against  the  company 
for  assault  and  battery.  Priest  t.  Hudson  Btver 
B.  Co.  10  Abb.  Pr.  N.  &  OOL 
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Where  a  person  is  assaulted  and  grosyy 
by  a  brakeman  employed  on  the  tiahi.  the 
pany  is  liable.   Goddard  v.  Oiand  Ikimk IL OlC 
He.  202. 

Where  aoondnctor  on  a  train  Bakasaa  Mnhc 
assault  00  a  female  p— — mg^i  ii^  «ni|iT  ii  taUi 
for  oompenaatory  damageai  Ckmker  v.  Cliinnii  8 
N.W.B.Co.86Wla.eBr. 

Bemovlng  a  trespaaser  from  a  tnin  of 
the  train  ia  moving  very  alowly  Is  nol 
or  wantonneas,  p«r  aa.     Boathen  Xaoaas  ILOb  1. 
8anrord,llI»  B.  A.  483. 46  Kan.  8SL 

A  ohild  riding  upon  a  platf  oim  withoot  tfet  |i^ 
ment  of  fare  Is  a  trespaaser.  but  If  the  *i««r«)i« 
him  In  a  manner  endangering  Ufa  or  HnlbL  Ha 
company  la  liable.  Diddle  t.  Hesaoovfllai  K.  * '• 
PaaB.B.00.  8  Oant.  Bep.  404,  lUPa-IB'-lM*- 
Allegheny  Yalley  B.  Go.  n  Fa.  4M: 
Faaa.  B.  Co.  v.  OonneU,  88  Pia.  812: 
B.  B.  Co.  V.  Hummell.  44  Pa-Sn^ 

If  the  oonduotor,  acting  In  Ibe 
hia  duty, exceeds  the  degiee  off  foieei 
proper  to  aooompllah  the  porpcaa  of 
injury  reaulta*  the  company  la  also  HaMa  JacMM 
V.  Second  Ave.  B.  Co.  47  N.  T.  274;  BaaaAm  v.B» 
ton  ft  A.  &  Co.  104  Maaa.  1 17. 

It  la  eaaential  to  the  malntenaoee  off  aa  artM 
for  a  tort  that  damages  ahould  aecoapaaT  ihr  itf 
complained  oft  otberwlae  U  la  liawnei  eli 
imio,  for  which  no  acttoo  UasL  Kmvp  ▼• 
04N.  T.  888;Comnierotal  Bank  cf  A— f  t- 
Hyok,  48  K.  T.  806 ;  People  T.  Saaphse^  n 

l4Si.^ 
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author  thna  atatcn  the  rule:  "In  reteroDoe 
to  tho  HipltcBtloB  of  this  rale,  so  far  u 
nllroftd  oomMDles  and  curlers  of  paauogers 
are  conceraed.  It  atj  be  Mid  that  the;  are 
not  onlr  boond  to  protect  their  pasHDEers 
againit  IdJiut  and  unlawful  aawit't  bj  third 
perMD*  riding  upon  the  tame  conrerance,  ao 
far  aa  due  care  can  secure  that  result,  but 
the;  are  bound  ftbeolutelv  to  lee  to  It  that 
ao  onlawfol  anault  or  Injury  li  ioflicted 
upon  them  bj  their  own  Berraota.  In  the 
one  caae  their  liability  depeodB  upon  the 
■question  of  negligence,  whether  they  Im- 
properly admitted  the  paasenger  Inflicting 
the  tnjuTv  upon  the  train,  while  in  the  other 
the  almple  queetion  is  whether  the  act  was 
unlawful.'  And  In  Taylor  on  Private  Cor- 
porations (Sded.)  gU''.  it  Issald:  "While 
a  catrier  does  not  insure  his  pastengen 
against  erery  conceivable  danger,  ne  is  held 
«Molutely  lo  agree  that  his  own  Bervants 
engaged  in  transporting  the  paaeeDger  shftll 
*«ommUno  wrongful  actanlnstbim.  .  .  . 
Becent  cases  state  this  liability  in  the  broad- 
est and  strongest  language;  and,  without 
KOfng  beyond  the  ftctual  decisions,  it  may 
be  said  uiat  the  carrier  is  liable  for  every 
•concel Table  wrongful  act  done  to  a  passenKer 
by  its  train  hands  ud  other  employCs  while 
they  are  engaged  in  transporting  htm,  no 
matter  how  wlllfu]  and  malicious  the  act 
may  be,  or  how  olalnly  It  may  be  apparent 
from  Its  nstuie  that  it  could  not  have  been 
done  In  furtherance  of  the  carrier's  buslnesa." 
Bee  also  Pfovg  v.  Qwrgia  B.  a  Bkg.  Co.  81 
Oa.  48S  i  Harriton  v.  FMt,  43  Fed.  Sep. 
787. 

In  most  of  the  cases  Id  which  an  injury 
done  by  an  employ6  bas  been  the  cause  of 
the  litigation,  the  defense  has  been,  not  that 
the  act  of  the  employi  was  lawful,  but  that 
it  was  a  wanton  and  willful  set  na  bis  part, 
outside  the  scone  of  bit  employment,  and 
therefor  something  for  which  his  employer 
was  not  responsible.  And  if  the  act  was  of 
that  cbaracler,  the  general  rule  Is  thst  the 
employ^  alone,  ana  not  the  employer.  Is 
responsible.  But  owing  to  the  peculiar  clr- 
cumstancea  which  surround  the  carrying  of 
passengers,  as  stated,  a  more  stringent  rule 
of  liability  bos  been  cast  upon  the  employer; 
and  he  bas  been  held  liable  although  the 
assault  was  wanton  and  willful,  and  outside 
the  scope  of  the  employment.  Noticeable 
Instances  of  this  kidd  are  the  esses  of  Oraktr 
f.  Ohieago  A    Jf.    W.  S.    Go.  B6  Wis.  607, 

In  whii  •  

kissed  I 

lield  responslbl 

and  Ooddard  t.  0raiid  Trvnjc  B.  Go.  57  Me.' 

'203,  In  which,  when  a  brakemsn  hsd  com- 

initted  a  gross  and  ofFenslve  ssssult  upon  an 

invalid   passenger,  the   company   was  held 

liable  in  dtmages. 

Bat  here  the  defense  Is  that  the  act  of  the 
4!OoductoT  was  lawful.  If  the  Immediate 
actor  is  free  from  responsibility  because  bis 
act  was  lawful,  can  his  employer,  one  taking 
no  direct  part  Ip  the  transaction,  be  held 
nesponsibleT  Suppose  we  eliminate  Uie  em. 
ployik  and  assume  a  case  in  which  the  carrlei 
»8  U.S. 


hicb,  when  a  conductor  bad  forcibly 
1  a  lady  passenger,  the  company  was 
responsible  for  the   unlawful  assault ; 


haa  no  servants,  and  blmself  does  the  work 
of  carriage ;  should  be  assault  and  wound  a 
passenger  in  the  manner  sugvested  by  the  In- 
struction, it  is  undeniable  that  If  sued  as  an 
individual  he  would  be  held  free  from  re- 
sponsibility, and  the  act  adjudged  lawful. 
Can  It  be  that  if  sued  as  a  carrier  for  the 
same  act  a  different  rule  obtslns,  and  he  be 
held  liable?  Has  he  broken  hit  contract  of 
carrlsKe  by  an  act  which  is  lawfnl  In  itself, 
and  wnlch  as  an  individual  he  was  Justified 
In  doingT  The  question  carries  its  own  an- 
swer ;  and  It  may  be  generally  aflirmed  that 
If  an  act  of  an  employ^  be  lawful,  and  one 
which  he  la  justified  in  doing,  and  which 
casts  DO  personal  responsibility  npon  him, 
no  responsibility  attaches  to  the  employer 
therefor. 

For  the  error  of  the  court  in  respect  to  this 
instruction  ih»  judfftnent  mtist  be  reverted  and 
(A«  earn  remanded  for  a  not  IHo^  and  it  it  to 


JAHE8  H.  RICH. 

(See  8.  a  Beporter's  ed.  m-O.) 

Jv^ment,  when  amttutive—TUinoit  ttatuU  at 
to  gaming^bona  fide  hMer  tf  promiaorji 
notrt—gantUing  in  differoneea— effect  afJUing 
replieaUon—juderaent  on  notet,when  tit  atide. 

I,  A  iaignuait  k  seneiallr  final  and  oonoluilve.  In 
anr  lubaequeDt  suit,  between  the  tame  partlet  or 
tbolr  privies,  ss  to  all  niatten  actuaJly  deter- 
mined, or  wtaUi  were  neouaarllr  involved,  la  the 
IliatsuU. 

&  b  nilnolt,  br  statute,  all  oontraola  having  ttielr 
orljrln  In  sambllng  are  void:  and  oonseguentlr  a 
suit  tax  equltr  will  Ue  to  set  asldB  a  Judament  ut 
law  on  a  note  riven  lor  money  lost  In  fnimbllDs, 
wbere  the  obUg  or  tailed  to  make  detense. 

&  Wbere  a  bank  leoslvei  promlnorr  notes  as  ool< 
lateral  leourltr  tor  a  debt  owing  It.  It  oannot  be 
deemed  a  bona  fide  holder  for  value  ol  suob  notes, 
ezoept  totbeexteatotsnahdebt-aDdif  the  bank 
recover  ladgneiit  ontfaeDotes,  Its  interest  Id  the 
Judgment  Is  only  equsl  to  ilie  amount  of  luoii 


.    . „  upon  the 

me  and  faQ  In  prtees  at  propertr  and  In  gamUlog 
In  dlfTetences.  wltb  the  underslandlngthatlbere 
li  to  be  no  deHverr  of  Uie  properly,  but  mereir 
that  the  dlfTerenoe  shall  bepajdaooordlngtoibe 
flactuaUon  In  the  market,  tbe  oontrsot  Is  a  wager 
and  both  It  and  notes  glvsn  In  eonslderstlon  of 
tbaoontTBotareToldundarthestatutesorillinola. 
B.  Wben.  b;  flllnga  repUcanoc,  tiaue  la  taken  npon 
the  plea,  the  tacts.  If  proven,  wUl  not  neoowarlly 


HOTk.— ^t  to  MmduiWcnew  qf  Mspntnt,  sea  nols 
to  Bank  of  United  Slates  v.  Boverl;,  11:  76. 

Am  to  olojjpei  b|i  jvdament,  see  ttote  to  Aspdea 
V.  NlzoD,  U:  lOBB. 


Dnrree,  8:  4U. 

Am  to  eontraett  forfvtum  dcKmrv  i^  ooodt;  gratm 
options.' vKVwamtnMts,  see  note  to  Irwin  v.WUlIar. 
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result  In  dtaminixiE  thetrflU  trot  will  avail  defend- 
aDt  ouly  80  far  as  In  law  and  egnltj  they  ought  to 
avail  him. 

t.  An  asslffnee  of  notes,  whioh  have  been  trans- 
ferred by  the  asslEnor  to  a  third  party  for  a  gam- 
bling  consideration.  Is  authorised  under  the  HU- 
doIb  statute  to  proceed  by  suit  In  equity  or  by 
motion  to  set  aside  a  Judgment  obtained  upon 
the  notes  by  such  third  party. 

[No.  51 J 

Argued  Oct.  t6,tr,  1891.    HeddedDee,?,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Unit;:^  States  for  the  Northern  Dis- 
trict of  Illinois,  decreeing  a  transfer  of  notes 
for  a  gambling  consideration  void,  and  that 
upon  payment  of  the  amount  for  which  they 
bad  been  pledged  they  should  be  given  up  and 
a  Judgment  from  them  transferred  and  for  other 
relief    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Air.  Huntini^ii  W.  Jaekson*  for  ap- 
pellant: 

The  facts  in  the  pleas  of  the  bank  and  Pearce 
to  which  replications  were  filed  by  Rice,  hav- 
ing been  proved,  the  cross-bill  lued  by  Rice 
should  have  been  dismissed. 

Rule  88  of  Equity  Rules  of  the  United  States 
Supreme  Court;  Desty,  Fed.  Proc  096;  Cam- 
mann  v.  Traj^tufan^l  N.J.  Eq.  280;  Meeker 
V.  Marek,  1  N.  J.  Eq.  202;  Mpen  v.  D<frr,  18 
Blatchf.  28;  Story.  Eq.  PI.  607;  Bughee  v. 
Blake,  19  U.  S.  6  Wheat  458  (6:  808). 

A  decision  of  a  controversv  bj  a  court  of  com- 
petent jurisdiction,  upon  a  full  and  fair  trial  on 
the  merits,  cannot  be  re-examined  or  the  mat- 
ters again  drawn  into  question  unless  in  an 
appellate  forum. 

White  V.  WaMnffton,  6  OraU.  647;  Riee  t. 
Gordon,  11  Beav.  266;  Wett  v.  Garter,  129  111. 
249.  26  m.  App.  246;  GAieago  Driving  Park 
V.  TFtfrt,  85  ni.  Aop.  497;  Giddene  v.  Lea, 
8  Humph.  188;  Glay  v.  Frjf  8  Bibb,  248 ; 
Freem.  Judgments,  601,  502;  Jevne  v.  Gegood, 
67  RL  841;  LeGuen  v.  Gouverneur,  1  Johns. 
Cas.  486.  492;  Hempetead  v.  Watkim,  6  Ark. 
818;  Hendriekeon  v.  mnekley,  68  U.  S.  17  How. 
448  (15:  128);  ArringUm  v.  Waeltingtan,  14 
Ark.  218:  Bank  qf  United  Statee  v.  BeveHp,  42 
U.  8.  1  How.  184  (11:  76);  OromteeU  v.  8ae 
County,  94  U.  8. 851  (24: 195);  GOetony,  Boift, 
16  U.  S.  8  Wheat  246(4:881);  Bifpkini  v.  Lee, 
19  U.  S.  6  Wheat  109  (5:  218);  OamjMl  v. 
GoodaU,  8  Dl.  App.  272;  Bennitt  v.  WUmino- 
Urn  Star  Min.  Co.  6  West  Rep.  40. 119  RL  10; 
PidUty.  MorrU,  2  Wash.  (Va.)  826. 

Rice  not  being  a  party  to  the  Judgment 
should  not  be  permittea  to  fUe  bis  cross-bill  to 
set  aside  Uie  Judgment 

Freem.  Judgm.  g  512;  BUme  v.  Towne,  91 U. 
8.  841  (28:  412);  Binder  v.  Finkbone,  26  Ohio 
8t  118;  Weet  v.  Carter,  129  Ul.  249. 

The  transactions  between  Hooker  A  Co.  and 
F6ote,  were  not  prohiUted  by  the  Illinois  stat- 
Qtei. 

Jaekeon  ▼.  Foote^Xi  Bfss.  228. 

Meetre.  Lewis  H.  Bisbee,  Robert  K  Kern 
and  Prank  F.  Beed,  for  appellee: 

A  plea  of  ret  a^fudieatamaai  not  odIv  show 
that  the  same  question  was  tried  but  tbat  the 
•ame  cause  of  action  was  adjudicated  between 
the  same  partica. 

Me 


Eastman  v.  Cooper^  16  Pi<^  dTS;  Tmeme  t» 
mme,  5  N.  H.  2»9;  Buetea  v.  Ka€«,  94  IT.  & 
608  (24:  216);  OromweU  v.  8ae  Commtif,  M  U. 
8.  851  (24: 196). 

Party  holding  note  as  collateral  oan  only  re- 
cover amount  of  his  debt 

Byles.  Bills.  §  77;  Edward.  BiUa,  §  Slfp 
Danl.  Neg.  Inst  §  882;  Woreeeter  ifsf.  Bnk 
V.  Ohemey,  87  Rl.  602;  AUaire  v.  Hariakarm, 
21  N.  J.  L.  666. 

Psrty  is  only  a  bona  fide  holder  to  the  ezteat 
of  his  mterest  when  he  acquires  title. 

Seeond  I^at.  Bank  ef  Olneinnaii  v.  Bemii^ 
ray.  84  Ohio  St  881. 

Note  given  as  collateral  security,  holder,  if 
there  is  a  defense  on  the  merits,  is  only  pco- 
tected  to  the  extent  of  his  advances. 

Danl.  Ncf.  Inst,  g  882a;  Gammon t.  Hum,  P- 
RL  App.  6£);  Tooke  v.  Ifewman,  76  HL  216l 

Upon  payment  of  loan  pledgor  would  be  en- 
titled to  possession  of  the  note,  or,  if  note  was- 
paid,  to  surplus. 

Wileon  v.  Little,  2  N.  T.  448;  FarweU  v. 
Importers  d  T.  Nat.  Bank  qf  New  York,  90  N. 
T.  488;  Seeond  Nat.  Bank  qf  Oineiwnati  v. 
Hemingray,  84  Ohio  St  881;  Wcrreeter  NaL 
Bank  v.  Cheeney,Sl  Rl.  615;  Stoddard  v.  Kim- 
bait,  6  Cush.  469;  Chieopee  Bank  v.  Chopin^  » 
Met  40. 

If  under  guise  of  a  contract,  the  real  inteat 
be  merely  to  speculate  in  the  rise  or  fall  of 

S rices,  and  the  goods  are  not  to  be  ddivered, 
ut  one  party  is  to  pay  to  the  other  the  differ- 
ence between  the  contract  price  and  the  market 
price  of  the  goods  at  the  date  fixed  for  execotfaig 
the  contract,  then  the  whole  transaction  eon* 
stitutes  nothing  but  a  wager,  and  is  noil  aad 
void. 

Lyon  V.  Culbertson,  88  ID.  88;  Pieksring  v. 
Ckue,  79  Rl.  828;  Betoridas  v.  BmtriU.  8  UL 
App.  467;  Colderwood  v.  MeCrea,  11  RL  App. 
648;  Cobb  v.  PreU,  16  FM.  Rep.  774;  Nortky, 
Phillips,  89  Fh.  250:  Barnard  ?.  Baekkams,  Si 
Wis.  598;  Grigewood  v.  fitoiM,  11  C.  B.  C96; 
Kirkpatriek  v.  BonsaU.  72  Pft.  166;  First  Not 
Rank  qf  iMons  T.  Oualoosa  Packing  Os.  6S> 
Iowa,  41 :  FZt^  V.  Baldwin,  88  N.  J.  Bq.219; 
Lo9e  V.  Harvey,  114  Mass.  80;  Bigelow  v.  Berne- 
diet,  70  N.  Y.  202. 

This  heing  a  transaction  in  violatioQ  of  the 
statute  of  RUnois  the  constructioa  thereof  by 
the  Supreme  Court  of  Rlinois  will  be  adopted 
by  the  courts  of  the  United  States. 

Jud.  Act.  1789.  g  84;  Union  NmL  Bank  ef 
Chicago  v.  Bank  (f  Kansas  City,  186  U.  8.  fit 
(84:  841);  Lloyd  v.  JPSOton,  91  U.  a  479  il8: 
868);  J<i^fray  v.  McGekee,  107  U.  8.  861  (27: 
495);  DetroU  v.  GAoms,  186  U.  a  499(84:  MOh 
JeneksY.  (Mdniek  Cs.  186  U.  a  467(84:  SOOh 
AUony.  Masssy,  84 U.  8. 17  WalL  851(21:  tMK 
Gleott  V.  Bynmm,  84  U.  8. 17  WaU.  44  (21: 
670). 

Mr.  Justios  HarlMt  delivered  tbt  opialo* 
of  theoonrt: 

This  case  involves  the  oooflicting  cUiast 
of  the  appellant  and  the  appellee  to  the  bal- 
ance doe  upon  a  Judgment  in  liavor  of  HoBft- 
ington  W.  Jackson,  receiver  of  the  TkMk 
National  Rank  of  Chioaco,  and  to  two 
promissory  notes  in  his  or  Its  hands. 

The  history  of   that  Judgment,  and  the 

Ut  V.  & 
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circamitanoei  under  whfeh  the  bank  got 
potieitioii  of  the  notes  «re  m  follows : 

Hooker  A  Co.,  June  99th,  1876,  rendered  to 
Ira  Fbote  an  account  for  $28,166.78,  which 
the  latter  settled  in  part*bj  delivering  to  that 
firm  four  notes,  of  tS.OOO  each,  executed  to 
him  by  the  trustees  of  the  estate  of  Ira  Couch, 
deceased.  The  balance,  $8,166.78,  was  paid 
at  the  time  in  cash  through  James  H.  Kice. 
Upon  each  of  two  of  the  Couch  notes  due 
respectifely  on  the  first  days  of  July  and 
October,  1877,  -the  ones  here  in  dispute,  — 
was  the  following  indorsement:  **I  hereby 
guarantee  the  payment  of  the  within  note  for 
Talue  received  at  maturity.  Ira  Foote,  by 
J.  H.  Rice,  attorney  in  fact* 

On  the  80th  of  December,  1876,  Hooker  A 
Co.  made  their  note  to  the  Third  National 
Bank  of  Chicago  for  $18,012.97.  payable 
ninety  days  after  date,  with  interest  at  the 
rate  of  ten  per  cent  per  annum,  and,  as  col- 
lateral security  for  its  pavment,  deposited 
several  promissory  notes  with  the  bank,  in- 
cluding the  above  two  notes  guaranteed  by 
Fbote. 

For  the  purpose  of  maklnc  a  distribution 
of  their  c«tate  among  creditors,  that  firm 
•zacuted,  February  8^,  1877,  an  assignment 
to  J.  Irving  Pearoa  of  all  their  property  of 
every  kind. 

The  bank,  by  its  receiver,  brought  suit 
against  Foota,  April  86th,  1878,  in  Uie  court 
below,  upon  the  above  guaranW  of  the  two 
Couch  notea.  He  pleaded  that  he  did  not 
promise  In  manner  and  form  as  alleged ;  also, 
that  the  promises  alleged  had  no  other  con- 
sideration than  the  buying  and  selling  by 
Hooker  A  Ca  f or  him  upon  the  Chicago 
Board  of  Trade  deals  and  options  in  grain, 
wheat,  lard,  pork  and  other  commodities, 
wherein  neithiBr  party  had  or  was  to  deliver 
or  receive  any  articles  so  bought  or  sold,  and 
which  transactions  were  to  be  settled  entireiv 
upon  the  ^is  of  **  differences*.  He  pleadeci, 
in  addition,  a  set-off  for  money  lent  and  ad- 
vanced, money  paid,  laid  out  and  expended, 
etc.  The  issues  were  found  for  the  bank, 
and  Judgment  was  rendered  against  him  for 
the  sum  of  $14,685.55.  In  that  case,  the 
court  said  that  while  Foots  may  have  con- 
templated dealing  whollv  in  ^'differences* 
to  such  an  extent  as  would  make  the  trans- 
action, under  the  decisions  of  the  oourts  of 
Illinois,  wager  or  gambling  contracts  at 
common  law,  he  did  not,  according  to  the 
evidence,  intend  that  his  brokers  should 
make  for  him  sudi  contrscts— options  to  buy 
or  sell  at  a  future  time  property  that  was 
not  to  be  delivered — as  were  expressly  made 
illegal  bv  the  Illinois  sUtutes.  It  was  said 
among  other  things:  "The  defendant  having 
dellvmd  these  notes  with  his  guaranty  upon 
tliem  to  Hooker  A  Ca  in  settlement  of  their 
demand  against  him,  even  though  their  de- 
mand was  tainted  as  a  gambling  claim  at 
oommoD  law,  he  cannot  be  allowed  to  set  up 
the  illeffalitr  of  the  dealings  between  him- 
self and  Hooker  A  Co.  as  a  defense  to  these 
guarantees  in  the  hands  of  a  bona  flde  holder. 
Ba  has  put  this  paper,  with  his  guaranty 
affixed  to  it,  afloat  upon  the  market  Unless 
a  elear  ease  of  violation  of  the  statute  is 
nada  ont,  and  the  burden  of  making  sudi  a 
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case  is  upon  the  defendant,  this  ffoaranty  in 
the  hands  of  a  bona  flde  holder  for  value  is 
valid,  and  not  tainted  by  any  of  the  defenses 
between  the  original  parties.*  Jaek$on  v. 
FooU,  11  Biss.  828,  18  Fed.  Rep.  87,  41. 

Execution  against  Foote  having  been  re* 
turned  **no  property  found,*  the  bank,  to  ob* 
tain  satisfaction  of  Its  Judgment,  brought  the 
present  suit,  September  8lst,  1^8,  to  obtain 
a  discovery  of  his  property  and  effects,  and 
the  appointment  of  a  receiver.  To  this  suit 
Foote,  Rice,  the  trustees  of  Couch's  estate, 
and  others  were  made  defendants.  An  in- 
junction was  issued  restrainiDg  the  defend- 
ants from  selling,  assigning,  negotiating, 
receiving,  collecting,  or  in  any  manner  dis- 
posing of  any  debts,  bonds,  or  notes  due 
Foote,  whether  in  his  possession,  or  held  by 
other  persons  in  trust  for  bis  use  or  beneflt. 
A  receiver  having  been  appointed,  Foote 
was  directed,  by  an  order  of  court,  to  execute 
and  deliver  a  general  assignment  of  all  his 

Rropertv  and  effects.  This  was  done  by  him 
[ovember  1st,  1882.  Pearce  was  made  a  de- 
fendant, on  his  own  petition,  and  with  leave 
of  the  court  fl led  a  cross- hi  11  showing,  among 
other  things,  that  the  Judgment  of  the  bank 
against  Foote  was  largely  in  excess  of  the 
balance  really  due  it  from  Hooker  &  Co.,  and 
claiminff  that  he,  as  assignee  of  that  firm, 
was  entitled  not  only  to  the  above  two  notes 
but  to  such  balance  as  might  be  realized  on 
that  Judgment,  after  paying  the  amount  due 
from  his  assignors  to  the  bank. 

Rice  filed  an  answer  and  cross-bill  asserting 
his  ownership  of  the  two  Couch  notes  by 
assignment  from  Foote.  That  assignment 
was  made  Februarv  16th,  1885,  and  is  in  these 
words:  **For  value  received  I  hereby  sell, 
assign,  transfer,  and  set  over  unto  James  H. 
Rice,  of  Chicago,  Illinois,  all  my  right, 
title,  interest,  claim,  and  demand  in  and 
under  two  (8)  certain  notes  executed  by  the 
trustees  of  Ira  Couch's  estate  to  my  order, 
each  of  said  notes  being  for  the  sum  of  five 
thousand  dollars  (t5,000.00),  and  are  dated 
the  first  day  of  July,  1876,  and  are  now  in 
the  hands  of  Huntington  W.  Jackson,  re- 
ceiver of  the  Third  National  Bank  of  Chi- 
cago,  said  notes  being  held  bv  said  Jackson, 
receiver  as  aforesaid,  as  collateral  security 
for  a  oertain  indebtedness  due  said  Third 
National  Bank  from  8.  O.  Hooker  A  Co.  I 
hereby  give  said  Rice  full  power  and  author* 
itv  to  prosecute.  In  mv  name  or  his  own, 
any  ana  all  suits  touching  said  notes  In  any 
manner  that  he  oiay  deem  best*  The  prin- 
ci|Md  consideration  for  this  assignment  was 
tbe  taking  care  of  Foote  by  Rice.  The  evi- 
dence of  Kice  on  this  point  Is  uncontradicted. 
He  testified:  **I  have  spent  a  ffood  deal  of 
money  on  him,  taking  care  of  hun.  He  hsd 
no  money  of  his  own,  except  what  I  let  him 
have.  He  has  been  an  Invalid  and  had  to 
have  somebody  to  look  after  him  and  have 
somebody  to  attend  to  him.  ...  I  had 
paid  out  mooey  for  Mr.  Foote  He  had  got 
suits  on  his  hands  that  be  had  tr  '^arry  out, 
and  I  had  become  fully  respooslblt  for  some 
of  his  fees,  attorney's  fees,  and,  in  fact,  had 
advanced  him  money  to  carry  on  his  esses. 
It  had  gone  so  far  that  I  didn't  care  about 
taking  a  great  many  dianoes  moie,  and  be 
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fatigued  that  [the  two  Couch  notes]  to 
me.  .  .  .  Aere  are  a  good  many  other 
•oonaiderationa  beaidea  the  adyancemeDt  of 
money  that  Mr.  Foote  ia  indebted  for ;  he  haa 
made  hia  home  with  me ;  been  provided  with 
Auraea  and  doctora  and  taken  good  care  of. 
Outaide  of  the  friendship  I  have  for  Mr. 
Foote  there  would  be  no  money  consideration 
for  what  I  have  gone  through  with. "  Again : 
"Mr.  Foote  haa  made  hia  nome  with  me  for 
nine  yeara.  He  haa  been  very  feeble,  espe- 
•cially  for  the  past  two  vears.  He  is  in  nis 
aiztv-eighth  year.  He  has  had  to  travel  for 
his  hmlth,  and  had  been  away  both  winter 
and  summer.  He  has  had  no  money  within 
the  last  five  years,  except  what  I  have  fur- 
siished  him ;  no  nurses  or  doctors  except  what 
I  have  paid  for  since  he  haa  been  aick." 

lUoe'a  answer  and  crosa-bill  proceeda  upon 
the  ground  that  the  original  transaction  oe- 
tween  Hooker  &  Co.  and  Foote  was  based 
upon  a  mere  waffer  or  bet  upon  the  price  of 
grain  or  provisions,  constituting  an  option 
.oontraet  prohibited  and  declared  void  by  the 
atatutea  of  Ulinoia;  and,  therefore,  that  the 
comideration  of  Foote'a  guaranty  upon  the 
two  notea  failed,  no  title  to  them  passing  to 
Hooker  A  Co.  The  relief  asked  by  him  was, 
that  the  judgment  rendered  in  favor  of  the 
btmk  against  Foote  be  vacated  and  set  aside ; 
that  if  for  any  reason  that  could  not  be  done, 
then  that  the  Judgment  be  set  aside  upon  the 
payment  to  the  bimk  of  any  balance  due  from 
Hooker  A  Co.,  which  payment  he  offered  to 
make  upon  the  surrenoior  of  the  above  notea 
to  him ;  and  that  the  bank  be  ordered  to  re- 
turn the  notea  to  him.  He  asked  such  other 
relief  as  equity  required. 

Foote  adopted  the  answers  of  Rice  to  the 
original  and  croaabilla  of  Pearce  aa  hia  own. 
The  bank  and  Pearce  each  relied  upon  the 
judgment  againat  Foote  in  bar  of  the  claima 
asscffted  by  Kioe.  They  denied  that  the  orig- 
inal tranaactiona  between  Foote  and  Hooker 
A  (^  were  in  violation  of  law,  or  that  Rice 
was  a  bona  fide  owner  for  value  of  the  Couch 
notea. 

Upon  final  hearing  It  was  adjudged  that 
the  Dank  was  entitled  to  be  paid  upon  its 
Judgment  acainat  Foote  the  balance  due  on 
the  note  of  Hooker  &  Co.,  after  crediting  all 
paymenta  thereon,  including  one  by  Pearce  aa 
aaaignee  of  Hooker  A  Co.  The  croaa-bill  of 
Pearce  was  dismissed  for  want  of  equity. 

In  respect  to  the  claim  of  Rice,  it  waa  ad- 
judged that  be  waa  the  equitable  owner  of 
the  two  notes  in  question ;  that,  they  having 
been  transferred  oy  Foote  to  Hooker  &  Co. 
for  a  gambling  conaideration,  the  transfer 
was  void  as  between  those  parties ;  that  upon 

Sayment  bv  Rice  to  the  bank  of  the  amount 
ue  upon  the  indebtedness  to  it  of  Hooker  A 
Co.,  he,  as  aaaignee  of  Foote,  waa  entitled 
to  have  the  notea  delivered  to  him,  together 
with  a  tranafer  of  the  bank 'a  Judgment 
againal  Foote,  the  Judgmeat  to  be  aatiafled 
of  record  by  Rice  upon  the  collection  bv  him 
of  the  notea,  or  enough  thereon  to  aatisf y  the 
amount  to  be  paid  to  the  bank,  together  with 
his  coata  and  expenses ;  and  that  upon  such 
payment  within  thirtv  days  from  the  date  of 
the  decree  the  bank  snoufd  deliver  the  notes 
to  Rioe,  with  an  aaaignment  duly  executed 
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of   ita   Judgment    againat    Fbota. 
alone  appealed  from  the  decree. 

Doea  the  bank'a  judgment  acainat  Fioola 
preclude  inquiry,  in.thia  anit,  Between  the 
reapective  aasignees  of  Fbote  and  of  Hooker 
A  Co.,  as  to  whether  the  original  claim  of 
that  firm  against  Foote,  and  Fxx>te'a  tranafer 
of  the  Couch  notea  to  it  with  guarmntj  of 
payment,  were  void  under  the  laws  of  uli- 
noiaT 

The  statute  of  Hlinois  referred  to— bolaig 
the  part  of  the  Criminal  Code  of  that  Stefea 
relating  to  ''Gambling  and  Gambling  Oon- 
tracts**— provides  that  "  whoever  contracta  to 
have  or  give  to  himself  or  another  the  option 
to  aell  or  buy,  at  a  future  time,  any  grun  or 
other  commodity,  atock  of  any  railroad  or 
other  oompany,  or  gold,  or  foreatalla  the 
market  by  apreading  ntlae  rumora  to  infloenoe 
the  price  of  commoditiea  therein,  or  comera 
the  martlet,  or  attempta  ao  to  do»  in  velnUon 
to  any  of  auch  commoditiea,  aliAll  be  lined 
not  less  than  $10  nor  more  than  $1,000|,  or 
confined  in  the  county  Jail  not  exceeding 


vear,  or  both ;  and  all  contracta  made  in  vio- 
lation of  thia  section  nhaXl  be  oonaidered 
rimbling   contracts,    and    shall   be   voidL* 
180;  that**  all  promises,  notes,  billa,  booda, 
oovenanta,  contracta,  agreementa,  jodgmenl^ 
mortgagee,  or  other  aecuiitiea  or  oonveyancea 
made,  given,  granted,  drawn  or  entered  into^ 
or  executed  by  any  peraon  whataoever»  wfaera 
the  whole  or  any  dart  of   the  oonaideration 
thereof,  ahall  be  for  any  money.  propcHj, 
or  other  valuable  thing,  won  by  any 
wager  or  bet    upon    any    .    .    . 
.    .    .    or  unknown   or    omtingent 
whatever,  or  for  the  reimbursing  or  paying 
any  money  or  property  knowingly  lent  or 
advanced  at  the  time  and  place  of  each 
.    .    .    bet,  to  any  person  or  peraonaao  gam- 
ing or  betting,    .    .     .    ahall  be  void  and 
of  no  effect**^  g  181;  that  ''all  jndgmentaL 
mortgagee,  aasurancea,   bonda,   notea.  billa, 
apecialtiea,  promisee,  covenants,  agreementi^ 
and  other  acta,  deeda,  aecuritiea,  or  conver- 
ancea.  given,  granted,  drawn  or  execnted, 
contrary  to  the  proviaiona  of  thia  Act,  nMy 
be  aet  aside  and  vacated  bv  any  oonrt  of 
equity,  upon  bill  filed  for  that  porpoae,  hf 
the  person  so  granting,  giving,  entering  inela^ 
or  executing  the  same,  or  by  his  exeootota 
or  administrators,  or  by  any  creditor,  heir. 
devisee,  purchaser  or  other  peraon  intereated 
therein;  or  if  a  ludgment,  the  aame  may  be 
aet  aaide  on  motion  of  any  peraon  aforeaald, 
on  doe  notice  thereof  given,*  g  185 ;  and  that 
"no  aaaignment  of  any  bill,  note,  bond,  oov- 
enant,   agreement.    Judgment,   mortgage  et 
other  aemirity  or  conveyance  aa  aforeaaSd. 
ahall,  in  anv  man  ler,  aSfeot  the  defe 
the  person  giving,  granting,  drawing, 
ing  into  or  executing  the  same,  or  vbm 
dies  of  any  person  tnterested  therein.*  f  ISu 
Bev.  Stat  111.  1874,  pp.  879,  8^  chap.  M 
The  appellant  invokee  the  getieral  nue  that 
a  ludgment  is  final  and  conclusive,  in  an; 
subeequent  suit,  between  the  aame  peitiea  oi 
their  priviea,  aa  to  ill  mattera  actoally  de 
termined,    or  which    were   neceaaartly  ia 
volved,  in  the  first  suit;  alao^  the  mle,  fee 
ognized  in  the  courta  of  the  United  Staftna 
that  equity  will  not,  at  the  imtaaoe  of  ev 
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Afafnst  whom  a  Jodgment  At  law  has  been 
cradered,  restrain  the  operation  or  effect  of 
that  Judgment,  unless  there  be  equitable  olr- 
<umstanoes  Justifying  its  interference,  or  un* 
less  such  person  was  prevented  bj  fraud  or 
4M»;ident,  unmixed  with  fault  or  negligence 
upon  his  part,  from  making  foil  defense  at 
law. 

llie  courts  of  nilnois  hare  not  regarded 
these  rules  as  strictly  applicable  in  cases 
«nder  the  law  relating  to  gamins  and  gam- 
bling contracts.  In  JfaUett  t.  Butcher,  41 
m.  892,  885,  the  Supreme  Court  of  that  State, 
•construing  the  statute  In  question,  held  that 
4ill  contracts  having  their  origin  in  gaming 
were  void,  not  ToidM)le  only,  and  that  it  was 
•entirely  immaterial  when  or  how  the  fact 
was  disclosed  to  the  court;  conseauently,  a 
■suit  in  eauity  would  He  to  set  aside  a  Judg- 
ment at  law  on  a  note  given  for  money  lost 
in  gaming  with  cards,  where  the  obligor 
failed  to  make  defense.  The  same  question 
«rcae  In  WeM  v.  Carter,  130  111.  349.  358, 
which  was  also  a  suit  in  equity  to  set  aside 
41  Judgment— obtained  without  a  real  defense 
being  made— upon  a  contract  void  under  the 
gaming  statute.  It  was  there  contended  that 
sections  181  and  185  of  the  statute  had  no  ap- 
plication to  Judgments  except  those  rendered 
oy  confession ;  In  other  words,  that  those 
sections,  in  their  application  to  Judgments, 
•affected  only  such  as  resulted  from  the  vol- 
untary act  of  the  defendant.  But  the  court 
refused  so  to  restrict  the  operation  of  section 
181.  The  Judgments,  oromlses,  and  instru- 
ments thereon  specifiea  being  void  and  of 
no  effect,  **it  Is  not,*  said  the  court,  ''In  the 
power  of  the  party  to  whom  made,  granted, 
given,  or  executed,  or  In  whose  interest  they 
•redrawn  or  entered  Into,  to  give  tne  contract 
validity.  Nor  can  the  court,  at  tne  Instance 
of  such  party,  any  more  than  It  could  by  the 
confession  or  consent  of  the  defendant,  vital- 
ise the  contract,  and  by  Its  Judgment  defeat 
the  effectiveness  of  the  proceeding  In  equity 
authorized  by  the  185th  section  of  the  statute 
to  set  aside  the  void  contract  .  .  .  The 
rule  in  equity,  that  courts  of  dbancery  will 
not  take  jurisdiction  when  there  Is  an  ade- 
quate defense  or  remedy  at  law,  must  yield 
to  the  requirf*ments  of  tne  statute,  that  relief 
may  be  granted  in  a  court  of  equity  to  vacate 
ana  set  aside  Judgments  and  contracts  ob- 
tained in  violation  of  this  provision.* 

These  cases,  in  effect,  decide  that  the  Judg- 
ments which  the  statute  permits  to  be  va- 
cated, upon  bill  in  eauity  or  motion,  em- 
brace those  on  confession,  as  well  as  those 
rendered  upon  default,  or  without  a  direct 
issue,  fully  and  fairly  tried,  between  proper 
parties.  U  Is  consistent  with  those  cases  to 
nold— as  upon  any  sound  interpretation  of 
the  statute,  and  In  obedience  to  the  princi- 
ples of  equity  obtalnlnir  in  the  courts  of  the 
United  States,  we  must  hold—thst  Foote's 
liability  upon  his  guaranty  of  the  Couch 
notes  was,  as  between  the  bank  and  him, 
<lxed  by  the  Judgment  upon  the  direct  Issue 
In  the  suit  at  law,  as  to  such  liability,  and 
which  ludgnient  has  not  been  modified  or 
veversea.  Neither  he  nor  Rice,  claiming 
tinder  an  assienment  executed  after  that  Judg- 
fnent,  could  nave  It  annulled  by  decree  in  a 


court  of  the  United  States,  except  upon  some 
ground  recognized  in  the  couns  of  the  United 
States  as  sufficient  for  the  Interference  of 
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Still,  It  is  clear  that  the  result  for  which 
the  appellant  contends  does  not  follow.  The 
two  Couch  notes  were  held  by  the  bank  only 
as  collateral  security  of  iu  claim  against 
Hooker  A  Co.  According  to  some  adjudged 
cases,  if  the  point  had  oeen  made  in  the 
suit  at  law,  the  judgment  against  Foote 
would  have  been  restricted  to  the  real  amount 
of  the  bank's  claim.  It  Is  an  undisputed 
fact  that  the  amount  due  from  Hooker  &  Co. 
to  the  bank,  at  the  date  of  Ita  judgment 
against  Foote.  April  nth,  1883,  computing 
tfis  interest  at  ten  per  cent  per  annum,  was 
less  than  one  half  of  the  sum  for  which  it 
took  Judgment.  The  excess  over  the  amount 
really  due  from  Hooker  A  Co.  did  not,  in 
any  view,  equitably  belong  to  the  bank, 
but,  as  between  It  and  Pearce,  to  the  latter. 
Ite  interest  In  Foote's  guaranty  was  measured 
by  the  amount  of  the  indebtedness  of  Hooker 
&  Co.  to  It  at  the  date  of  the  judgment 
against  Foote.  If  the  bank  had  collected  the 
entire  amount  of  that  Judgment  from  Foote, 
it  would  have  been  bound  to  account  to  the 
assignee  of  Hooker  A  Co.  for  the  balance  re- 
maining after  Ita  demand  against  that  firm 
was  satisfied;  and  this  for  the  reason  that 
it  could  not  be  deemed  a  bona  fide  holder  for 
value  except  to  the  extent  of  iU  demand 
against  Hooker  A  Co.  Stoir,  Prom.  Notes, 
%  105;  Mayo  v.  Mwre,  38  Dl.  438;  WiUianu 
V.  Smith.  3  Hill,  801 ;  Stoddard  v.  KimhaU. 
6  Cusb.  4e0 ;  Ohieopee  Bank  v.  Chapin,  8  Met. 
40;  FhrweU  v.  Importen  d  T,  Nat.  Bank  of 
New  York,  00  N.  T.  488,  488;  AOaire  v. 
Edrtshame,  31 N.  J.  L.  665 ;  Maitland  v.  Citi- 
§en$Nat,  Bank  of  Baltimore,  40  Md.  540.  570; 
Ufiion  Nat,  Bank  v.  BoberU,  45  Wis.  878, 
870 ;  TarbeU  y.  Sturtefoant,  36  Vt.  518,  517 ; 
Valette  v.  Maeon,  1  Ind.  80 ;  Pint  Nat.  Bank 
of  Dubuque  v.  Weret,  53  Iowa,  684,  685 ;  Oitiune 
Bank  v.  Payne,  18  La.  Ann.  333.  All  the 
bank  can  equitably  claim  in  this  suit  Is  the 
amount  due  It  from  Hooker  A  Co.,  which 
was  admitted  and  found  to  have  been  only 
$8,450  at  the  date  of  the  decree  in  this  case. 
And  Ite  subrtantlal  rlghte  were  not  disturbed 
by  the  decree  under  review;  for  Ite  Judg- 
ment against  Foote,  which  was  only  collat- 
eral security  for  that  claim,  was  not  set  aside, 
but  the  payment  of  the  above  amount  made 
a  condition  precedent  to  iU  surrender  of  the 
Couch  notes,  and  the  assignment  of  that  Judg- 
ment. Neither  the  bank  nor  Rice  complains 
of  the  decree  ia  that  f  onn. 

So  that  the  real  question  before  nt  Is  as 
to  the  respective  claims  of  the  assignee  of 
Hooker  A  Co.  and  the  assignee  of  Foote  te 
the  possession  of  the  Couch  notes,  and  to  the 
right  of  the  appellant  to  enforce  the  Judg- 
ment acainst  Foote  after  the  amount  due  the 
bank  is  paid.  In  determining  these  matters, 
must  we  assume,  as  between  those  assignees— 
neither  having  taken  any  grsater  richU  than 
their  assignors  had— that  ths  transfer  of  the 
Couch  notes  te  Hooker  A  Co.  by  Foote,  and 
the  latter's  guaranty  of  those  notes,  were 
valid  contraos  under  the  above  statutes  of 
Illinois?    Did  the  Judgment  of  the  bank  es- 
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tabliih  the  Talidity  of  tboae  contracts  as  be- 
tween Foots  and  Hooker  A  Co.?  These 
Suestions  must  receiTO  a  negative  answer. 
Looker  A  Co.  were  not  parties  to  the  action 
at  law,  and  there  was  no  issue  in  it  between 
[80]  thorn  and  Foote.  Within  the  law  of  estoppel, 
there  was  no  privity  between  the  bank  and 
Hooker  A  Co. ;  certainly  none  that  entitled 
thA  latter  to  rely  upon  the  bank's  Judgment  as 
conclusively  establishing  their  claim  against 
Foote.  Hooker  &  Co.  had  no  right  to  control, 
in  anywise,  the  proceedings  In  that  suit. 
While  liable  to  the  bank  upon  their  own  note, 
the  J  were  not  liable  to  it  upon  the  Couch 
notes  or  upon  Foote*B  guaranty  of  them,  for 
they  simply  deposited  the  notes,  thus  guaran- 
teed,  with  the  bank  as  collateral  security, 
without  indorsing  them.  It  is  true  they  had 
a  pecuniary  interest  in  the  bank's  succeeding 
in  its  action  against  Foote,  and  it  may  be 
that  the  same  facts  that  would  constitute  a 
good  defense,  under  the  statute,  for  Foote,  if 
sued  by  Hooker  &  Co.,  would  equally  have 
protected  him  against  liability  to  the  bank 
upon  that  guaranty.  But  these  circumstances 
do  not  show  such  privity  between  the  bank 
and  Hooker  &  Co.  as  to  conclude  Foote,  the 
bank  having  been  successful,  or  to  have  con- 
cluded Hooker  A  Co.  if  Foote  had  succeeded, 
in  respect  to  matters  in  dispute  between  him 
and  that  firm.  In  no  legal  sense  wss  Hooker 
A  Co.  represented  in  the  action  upon  Foote 's 
guaranty.  If  they  had  sued  him  upon  his 
guaranty,  and  pending  that  action  the  Couch 
notes  had  been  trans^rred  to  the  bank  with 
the  guarantv  of  payment  indorsed  thereon, 
there  woula  have  been  such  privity  between 
Hooker  A  Co.  and  the  bank  as,  perhaps,  to 
have  made  the  judgment  against  Foote  con- 
clusive for,  and  a  Judgment  in  his  favor 
conclusive  against,  both  Hooker  A  Co.  and 
the  bank,  in  respect  to  the  matters  litimited ; 
for,  in  the  case  supposed.  Hooker  A  Co. 
would  have  been  parties  to  the  Judgment,  and 
the  bank,  although  not  a  party,  would  have 
succeeded  to  the  rights  asserted  by  that  firm 
after  the  institi^tion  of  the  suit,  and  from  a 

Krty  thereto.  Orihioein  v.  T/umuu,  127  HI. 
I,  571,  4  L.  R.  A.  484 ;  1  Oreenl.  £v. 
Sg  528, 624.  In  respect  to  the  two  Couch  notes 
in  question,  the  issue  is  presented  in  this  suit 
for  the  first  time  between  Hooker  A  Co.  and 
Foote  as  to  whether  the  transfer  and  guaranty 
of  those  notes  to  that  firm  were  upon  such  a 
oonsideration  as  rendered  the  transfer  and 
guaranty  void  under  the  statute.  The  bank's 
Judffment  against  Foote  having  inured,  in 
equity,  to  its  benefit  only  to  the  extent  of  its 
demand  against  Hooker  A  Co.,  neither  he, 
nor  his  assignee,  nor  any  person  interested, 
was  estoppea  thereby  from  proving  as  against 
E40]  Hooker  A  Co.  or  their  assignee  the  real  nature 
of  the  transactions  on  the  Chicago  Board  of 
Trade,  in  which  that  firm  represented  Foote. 
Any  other  view  would  tend  to  defeat  the  man- 
ifest object  for  which  the  statute  was  enacted. 
In  respect  to  the  character  of  the  transac- 
tions resulting  in  the  claim  of  Hooker  A  Co. 
against  FOote  for  $22,166.72,  which  the  lat- 
ter  settled  by  a  transfer  of  tbe  four  Couch 
Botes,  with  guaranty  of  their  payment,  but 
little  need  be  said.  What  the  evidence  was 
upon  this  point  in  Jadttan  v.  Focie,  we  are 


not  informed  otherwise  than  by  tlie  opinloa 
of  the  oourt  In  that  case.  But  tbe  erideDot 
before  us  is  overwhelming  to  the  efEect  that 
the  real  object  of  the  arrangement  beCweca 
Hooker  A  Co.  and  Foote  was,  not  to  oootrset 
for  the  actual  delivery,  in  the  future,  of  grain 
or  other  commodities — which  contracts  woaKi 
not  have  been  illegal,  Piekering  r.  Cfeoje,  79 
111.  828,  880— but  merely  to  speculate  upon 
the  rise  and  fall  in  prices,  with  an  explicit 
understanding  from  tne  outset  that  tlie  prop- 
ertv  apparently  contracted  for  was  not  to  be 
delivered,  and  that  the  transactions  were  to  be 
closed  only  by  the  payment  of  the  diHereooes 
between  the  contract  price  and  the  market 
price  at  the  time  fixed  for  the  execution  of 
the  contract.  There  was  no  material  part  of 
the  claim  of  Hooker  A  Co.  that  was  not  based 
upon  a  palpable  violation  of  the  statute.  Tbe 
parties  deliberately  engaged  in  what  is  called 

gambling  in  differences.  It  results  that  both 
le  tranner  and  guaranty  of  the  Couch  notes 
to  Hooker  A  Co.  were  void  under  the  statute, 
and  passed  no  title  to  them  or  to  their  aasig- 
nee.  It  was  so  ruled  by  the  Bupreme  Coint 
of  Illinois  in  Faaree  v.  Foote,  118  111.  228. 
(decided  after  Jaekton  v.  foote,)  which  was 
a  suit  by  Pearoe.  as  assignee  of  Hooker  A 
Co. ,  on  one  of  the  four  Couch  notes  transferred 
to  that  firm  by  Foote.  See  also  Tennfjf  v. 
FboU.  96  111.  99;  Lyon  v.  Oulberteon,  88  111. 
88:  PiekeHng  v.  Oeaee,  79  111.  828;  /Hmii  v. 
WiUia/r,  110  U.  8.  499  [28 :  226]  ;  Bamard 
V.  Badchaui,  52  Wis.  698;  Lote  v.  Hartef 
114  Mass.  80;  Ftagg  v.  Balden,  88  N.  J. 
Bo.  219 ;  Bigehu)  v.  Benedict,  70  N.  T.  203. 

It  is  contended,  however,  that  under  the 
pleadings,  and  the  rules  of  practice  adopted 
for  the  equity  courts  of  the  United  States,  no 
decree  could  properly  have  been  rendered, 
except  one  dismissing  the  cross-bill  of  Rice. 
The  bank  filed  a  plea  and  answer  together; 
the  plea  setting  up  the  proceedings  and  Judg- 
ment at  law  in  bar  of  Kioe's  cross-suii  and 
saving  to  the  bank  the  benefit  tbereot 
Pearce,  as  assignee  of  Hooker  A  Co.,  filed  aa 
answer,  the  fint  part  of  which,  as  did  tbe  plea 
of  the  bank,  set  out  the  proceedings  and  Judg- 
ment in  the  action  at  law  upon  Foote  *s  gua^ 
anty,  reiving  upon  them  in  bar  of  Rice*»  cross- 
suit,  ana  praying  that  he  might  have  tbe  same 
benefit  as  if  he  had  pleaded  them.  To  tbe  plea 
and  answer  of  the  bank,  and  to  the  answer  <d 
Pearce,  general  replications  were  filed  by 
Rice,  whereby,  it  is  insisted^  Rice  admitted 
the  sufficiency  in  law  of  the  mattera  pleaded 
in  bar ;  and,  as  the  facts  relating  to  tbe  action 
at  law  were  proven,  the  cross-bill  of  Rioe,  it 
is  contended,  should  have  been  dismissed,  aa 
of  course. 

In  support  of  this  contention  Bugkee  v. 
Blake,  19  U.  8.  6  Wheat.  468,  472  {6:  808. 
8081,  is  cited.  It  was  there  said:  ''Tb* 
trutn  of  the  plea  being  thus  made  oat,  what  ia 
to  be  the  oonsequencer  If  the  rale  of  oomts 
of  equity  in  England  is  to  be  applied  tbers 
can  be  no  doubt.  If  a  plea,  in  tm  apprelwn 
sion  of  the  complainant,  be  good  in  matter* 
but  not  true  in  fact,  be  may  reply  to  it,  as  baa 
been  done  here,  and  proceed  to  examine  wii. 
nesses  in  the  same  way  as  in  cms  of  a  rn»lica> 
tion  to  an  answer ;  but  sudi  a  proceading  li 
always  an  admission  of  tbe  tofllciency  oftW 
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Slea  iUelt,  as  mnch  to  as  if  it  bad  been  sex 
own  for  argument  and  allowed ;  and  if  tbe 
facta  relied  on  by  tbe  plea  are  proved,  a  dit- 
iniMion  of  tbe  bill  on  tbo  bearini;  is  a  matte? 
of  course.**  Tbat  case  was  decided  at  Feb- 
ruary term,  1821,  of  tbis  court  Tbe  rule 
tbere  announced  was  undoubtedly  in  accord- 
ance with  tbe  long  establisbed  practice  in 
oourU  of  equity.  Farley  ▼.  KitUon,  120  U. 
8.  808,  814  [80 :  648,  6881 ;  Story,  £q.  PI. 
6  697;:  Daniell,  Cb.  PI.  &  Pr.  m\  1 
Smitb.  Ob.  Pr.  284 ;  Mitford.  Ob.  PI.  802. 
803 :  Harru  t.  IngUdeto,  8  P.  Wms.  9.  But 
at  tbe  succeeding  term,  in  1822,  of  tbis  court, 
rules  of  practice  for  tbe  eauity  courts  of  tbe 
United  States  wore  adopted  under  tbe  author- 
ity conferred  by  tbe  Act  of  May  8tb,  1792,  1 
SUt.  at  L  275.  Rule  19  of  tbat  series  pro- 
Tlded :  ""Tbe  plaintiff  may  set  down  tbe  de- 
murrer or  plea  to  be  argued,  or  be  may  take 
issue  on  tbe  plea.  IiT  upon  an  issue,  tbe 
facets  stated  in  tbe  plea  be  aetermined  for  tbe 
defendnnt,  tbey  shall  arail  him  as  far  as  in 
law  and  equity  they  ought  toarail  him.*  7 
Whent.  App.  ▼.  This  subsequently  became, 
and  is  now.  Equity  Rule  88. 

It  clearly  takes  from  tbe  establishment  of 
the  plea  the  effect  it  bad  under  the  old  law. 
When,  by  filing  a  replication,  issue  is  taken 
upon  a  plea,  the  facts.  If  proven,  will  now 
avail  tbe  defendant  only  so  far  as,  in  law  and 
equity,  tbey  ought  to  avail  him.  Under  tbe 
existing  rule  the  court  may,  upon  final  bear- 
ing, do,  at  least,  what,  under  tbe  old  rule, 
might  have  been  done  when  the  benefit  of  a 
plea  was  saved  to  the  hearing.  ''When.* 
says  Oooper,  ''the  benefit  of  tbe  plea  is  saved 
to  tbe  bluing,  tbe  decision  of  the  cause  does 
not  rest  upon  the  truth  of  the  matter  of  tbe 
plea ;  but  tbe  plaintiff  may  avoid  it  by  other 
matter,  which  he  is  at  liberty  to  adduce.* 
Cooper,  £q.  PI.  288.  See  also  Story, 
£q.  PI.  S  698:  Mitford,  £q.  PI.  808;  Ban- 
€oek  V.  CarUon,  6  Gray,  89,  64;  UniUd 
StaU$  V.  DtOa  MOUary  Boad  Co.  140  U.  8. 
616,  617  [85:665]. 

So  far  as  the  bank  is  concerned.  It  obtained 
by  the  decree  below  all  it  was  entitled  to  de- 
nuDd ;  for  the  conclusiveness  of  its  Judgment 
against  Foota  Is  recognized  to  the  full  extent 
of  Its  actual  interests  In  it,  namely,  the 
amount  of  its  claim  against  Hooker  A  Co.  for 
which  the  guaranteed  notes  were  held  as  col- 
lateral security.  It  has  no  cause  to  complain, 
and  doea  not  complain. 

In  respect  to  the  assignee  of  Hooker  A  Co. , 
be  was  not  entitled  to  a  dismissal  of  tbe  cross- 
bill  upon  proof  merelv  ol  the  proceedings  and 
ludgmenl  In  tbe  bank's  suit  against  Poote ; 
Decause,  under  tbe  evidence  In  we  cause,  and 
for  the  reason*  alreadv  given,  that  Jod^ent 
did  not  estop  Foote  or  his  assignee  from  show- 
ing, as  has  oeen  done,  tbe  illegal  character  of 
the  transact  Ions  out  of  which  arose  the  claim  of 
Hooker  A  Co.  against  Foote,  and  tbe  transfer 
by  the  latter  of  the  Conch  notea  with  guaranty 
€i  payment.  Consequently,  tbe  facts  stated 
in  tbe  pleadingsof  Pearoe  as  to  tbe  proceed- 
ingaand  Judgment  In  the  action  against  Foote, 
alUioaffa  established,  oannot  properly  avail 
bim  in  tbia  salt.  Tbe  court  was  at  liberty 
Ijp  determlna,  under  the  pleadings  and  evf- 


denoe,  the  relief  to  which  the  respective  par- 
tiea  were  entitled. 

It  is  further  contended  that  Rice,  tbe  a«- 
signeo  of  Foote,  was  not  one  of  those  author- 
ized by  the  statute  to  proceed  by  bill  in  equity 
or  by  motion  to  set  aside  or  vacate  a  Judgment, 
mortgage,  assurance,  bond,  note,  bill,  spe- 
cialty, covenant,  agreement,  act,  deed,  secur- 
itv,  or  conveyance,  given  or  executed,  in 
violation  of  the  statute  relating  to  gaming 
and  gambling  contracts.  We  think  be  was. 
The  evidence  shows  that  the  assignment  to 
him  was  in  good  faith  and  for  a  valuable 
consideration.  It  is  clear  that  be  was  a  per- 
son interested  in  the  object  to  be  attainea  by 
theproceeding  which  the  statute  authorizes. 

Thsm  view  itutain  ths  decree  Maw,  and  U  it 
t^flrmed, 

Mr.  Chitf  JuiHee  FnlUr  and  Mr,  JusHm 
Qrwkiw  did  not  bear  the  argument  nor  take 
part  in  the  decision  of  tbis  case. 


DANIEL  D.  T.  FARN8W0RTH  R  al.. 

e. 
JOSEPH  DUFFNER 

(86e8.a  Beporter>s  ed.  a-60D 

Btetinding  emtraet  for  fiOee  rtprernntoHen^ 
wkenkmowledffewiubeimpuied-^eUttretidenee 
— negteei  io  make  eaeaminaiion^-Teiyifu  itpon 
pereonal  eraminatUm-^wufmCe  eplnian^ 
wken  jmr^aee  wiU  nai  be  reednded, 

L  Tn  1  mtt  tir  rrrnlni  s  nrnitmnt  nf  finrnhsso  sofl 
to  recover  the  nuxieys  paid  tbet«oii«  on  tha 
frroand  that  it  was  Indnoed  by  tbe  false  and  fraod- 


VonL—AM  to  onU  evidemee  oeagnMeaitie  to  wrUtem 
eontrocCi,  see  noU  to  Bnullej  v.  Washlnctoo,  A.  H 
O.  T.  Steam  Paeket  Go.  10:  TS. 

A$  to  parol apidwisi of  preelamneooMaiiem:  when 
eOmkeOM  to  oietA  a  wrUtm  oowtiMrtt  see  noU  to 
Unkm  Wat,  L,  Ism.  Oo.  v.  Mowiy^ifc  SI4. 

Aetoee/MtfwHioekef  lorttton oontraota;  hewfetra 
qawWow  for  the  oomt,  see  noCo  to  Waid  v.  Unitsd 
8Cates,»:niL 

^^B^p  aw^  %^^pe^»  a^wM^P^  aw^^^w    vvva^^s  w^^  ^^s^b^^w^pw  v^wav   ^HV^OT^^vvip^ 

sea  note  to  B^U  v.  Broeo,  11:  8S. 

A»to  eontfiMCa,  performamee,  mikem  tetmrntd  by 
fiONfMi^Ofinciiiotf  c/  oAor  pofty  or  Mf  preventioH  of 
porfonwcmot,  see  110(0  to  United  States  v.  Peok^SStlSw 

Ae  iohew  far  framd  or  Olapsl  eomelderatkm  wa 
anold  oonlrooC  sea  woCo  to  Armstiong  v.  Tolsr,  S: 


Aetofrmed  amd  mmdme  Imfhtemee  fa  aitoidaneeof 
diid  or  wH,  see  note  to  Hardtaif  V.  Handj,  Se  OS. 

AmIo  oamodlalUmot  a  doid  or  a  oontrooC  <a  oqwtty 
for  fi'<md»  oofiflxibm  wC»  or  lafwiBvmirtflHofi,  see  aoCo 
to  NebteSt  V.  Msof ariand.  Mb  4SL 

ThaipaUmte  forUmdmayheeetatlde  for  framd^ 
see  110(0  to  Miller  V.  Kerr,  8e  SSL 

At  to  frantd  amd  faiee  ropreeentaUone  1m  eaU  of 
ifoodiwaeeedhitmdmQfortkeprieenOreettMmQ^orrO' 
ee*9tmQva9forgood»:oamm  of  aettem  for\ 


Hef  forframdiejmredby 
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see  noCo to MlVT.  Woolfblk, flt  711 
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nlent  raprwent^MoM  of  tbe  Tondor,  where  tlw 
meaiu  of  knowledfe  Teopeotliis  tha  matter* 
lalaeir  rsprewDtsd  ue  eqiuUy  open  to  pnrahenr 
BDd  TendoT.  the  former  la  charged  wttli  knowl- 
edsa  of  all  that  by  tlM  uaa  ot  niah  meaiu  be  oonld 
have  aaceitalnrd. 

•.  ApartraeeUiic  tberaaolsilonof  aooiitnot,on 
tlM  trnnmd  of  mtarepreaentaUoita.  moat  eatabUah 
the  aame  b7  dMC  and  Irtefiagabla  andeaoa. 

■i  Tbe  tuwiMt  (o  make  reaaooable  examination 
will  pteolnde  a  porobaaer  from  reaotndlnK  a  oon- 
tiact  at  pumfaase  oa  the  gtound  of  falae  and 
fraudulent  lepieaentaUona;  he  li  also  precluded 
when  It  appeal*  Uuit  be  did  make  auoh  examina- 
tion, and  telled  on  the  evidences  fomlabed  by 
■ooh  examination,  and  not  upon  the 


4.  Where  vendor  aold  only  a  tax  title,  the  valldltr 
of  which  was  upon  the  leoords  and  open  to  In- 
gpeotlou,  aod  veodee  did  not  act  upon  vendor^ 
repreeentatlODS  but  big  own  coonael  examined 
the  records  and  he  acted  upao  hia  Jndmeat  of 
the  title,  and  vendor  beUeved  hi*  title  to  be  valid, 
and  hie  staiemeDta  In  regard  thereto  were  true, 
or  It  not  true,  were  not  of  a  character  to  avoid 
tbe  purchase,  the  oourt  wlU  not  rescind  the  pur- 
cbaac  nor  decree  the  pajment  back  of  the  pur- 
ofaase  money. 

[No.  68.] 

Arfutd  JToe.  4, 1891.      Decided  Dee.  U,  1891. 

APPEAL  frooi  a  decree  of  ibe  District  Court 
of  the  Uoited  States  for  the  District  of 
West  Tlrgiola,  eettlDK  aside  a  contract  of  pur- 


Btatement  by  3tr.  Jvttiee 

Oa  February  26,  1878,  a  tax  deed 

ecuted  bv  the  clerk  of  Uie  CIouDtj  Court  of 
Upshur  'County,  to  George  Henning  and 
others,  for  a  tract  of  land  supposed  to  contain 
forty  tbousaod  acres.  The  grantees  io  this 
tax  deed  were  twenty-two  in  number,  who 
had  entered  into  a  written  aicreenient  on 
December  11,  18TT,  to  purchase  the  land  at 
a  tax  sale  in  that  roootli.  On  April  24,  1883, 
this  agreement  for  the  purcliaae  of  this  luid 
was  executed  : 

"We,  the  undersigned,  agree  to  and  with 
George  Renniae  A:  Co.,  and  bind  ouraelves 
to  do  certain  things  (through  and  with  the 
committee  of  said  company,  viz.,  D.  D. 
T.  Farnaworth,  Jackman  Cfooper,  aud  P. 
lliomas}  as  follows:  We  agree  to  pay  to 
■aid  committee  Bfleen  thousand  dollars  for 
a  certain  tract  of  40, 000  acres  of  land,  known 
as  the  Wm.  H.  Morton  land,  that  was  sold 
for  non-payment  of  the  taxes  and  bought  by 
said  George  Henniog  and-  others,  to  whom 
tbe  SUt«  of  Weft  Virginia  made  deed,  etc, 
one  hundred  dollars,  of  which  sum  In  hand 
paid  to  said  committee,  two  thousand  dollars 
to  be  paid  to  said  committee  at  tbe  Buck- 
honnon  Bank  on  the  4th  of  May,  1883,  the 
residue  of  said  fifteen  thousand  dollars  to  be 
paid  at  the  time  of  the  makiuK  of  a  deed  for 
said  land,  aaid  deed  to  be  made  within  fort; 
days  or  as  soon  thereafter  as  possible.  The 
deed  shall  convey  all  the  rights  and  title  to 
said  land  as  conveyed  by  the  State  in  a  deed 
made  to  said  company ;  the  deed  to  be  made 
to  Joseph  DuSner.  Charles  DuSncr,  and 
Hattbew  Dutfner  (the  undersigned),  with  the 
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guarantee  th 
contain  at  1e 
legally  held 
boundary  of 
In  tha  makin 
shall  provid 
within  bound 
possession  fc 
and  bare  pa 
title  shall  nt 
In  law  from  t 
or  title;  all 
to  be  held  by 
said  D.  D.  1 
and  P.  Thon 
made  to  us,  t 
stated  for  sal 
fully  perfom 
"  Witness  0 
year  of  our  1 


■P.  8.-W 
on  said  land 

Thereafter 
of  this  agreei 

12.  leaa/but 

14.  1888.  Ii 
rights,  title, 
granlois  by  1 
b),  which  wai 
coDlAioed  lb 
settlers  on  tb 

"The  partii 
convey  the  al 
to  said  parti 
named  with 
actual  settler 
survey,  who 
alon  for  te» 
cording  to  la 
taxes  on  thei 
land,  shall  no 
action  In  law 
them  br  deed 
ldue*of  said 
to  tbe  parties 
them  with  tt 
survey  of  lai 
acres 'not  leg 
above  named 
boundaiy  of 
quantity  of  1 
U>  be  le«  thi 
the  number  o 
by  actual  se 
then  tbe  pui 
wbo  now  con 
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iiutM*  nud  the  amount  of  money  paid,  and 
alleging  that  the  purchasers  were  induced  to 
purchase  through  the  false  and  fraudulent 
representations  of  the  several  grantors,  such 
false  and  fraudulent  representations  heing  set 
out  iu  full ;  also,  that  the  tax  deed  was  void, 
and  conveyed  no  title  to  any  land  by  reason 
of  throe  matters  specifically  pointed  out ;  and 
praying  a  decree  that  the  several  grantors  be 
adjudged  to  return  to  him  the  moneys  by 
him  paid,  in  proportion  to  their  several  in- 
terests as  grantors  in  the  conveyance.  To 
this  bill  the  defendants  answered  separately. 
Thereafter,  on  pleadings  and  proofs,  the  case 
was  submitted  to  the  court,  and  a  decree 
entered  in  favor  of  the  plaintiff  in  accordance 
with  the  prayer  of  the  bill,  settine  aside  the 
contract  of  April,  1888,  and  adjudging  that 
the  several  defendants  pay  to  the  plaintiff 
their  proportionate  amounts  of  the  money 
paid  by  ninL  The  amounts  thus  decreed 
against  two  of  the  defendants,  Daniel  D.  T. 
f^msworth  and  Philip  Thomas,  being  each 
over  five  thousand  dollars,  they  have  appealed 
to  this  court. 


Mettn,  A,  H.  Oarland  and  H.  9.  M«jr  for 
ints. 
Hmnxj  H.  Biisa«U  for  appellee. 


appellams. 


Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court : 

This  is  a  suit  for  the  rescission  of  a  contract 
of  purchase,  and  to  recover  the  monevs  paid 
thereon,  on  the  ntmnd  that  it  was  induced 
by  the  false  and  fraudulent  representations 
of  the  vendors.  Li  respect  to  such  an  action 
It  has  been  laid  aown  by  many  authorities 
that,  where  the  means  of  Knowledge  respect- 
ing the  matters  falsely  represented  are 
equally  open  to  purchaser  ana  vendor,  the 
former  Is  charged  with  knowledge  of  all 
that  by  the  use  of  such  means  he  could  have 
ascertained.  In  Slauchter  v.  Oerson^  80  U. 
8.  18  Wall.  879,  888  [90:  887,  888],  this 
court  said :  "  Where  the  means  of  knowledge 
are  at  hand  and  equally  available  to  both 
parties,  and  the  subject  of  purchase  is  alike 
open  to  their  Inspection,  if  the  purchaser 
does  not  avail  himself  of  these  means  and 
opportunities,  he  will  not  be  heard  to  say 
that  he  has  been  deceived  by  the  vendor  s 
misrepresentations.  If,  having  eves,  be  will 
not  see  matters  directly  before  them,  where 
DO  concealment  Is  made  or  attempted,  he 
win  not  be  entitled  to  favorable  consideration 
when  he  complains  that  be  has  suffered  from 
his  own  voluntary  blindness,  and  been  misled 
by  overconfldence  In  the  statements  of  an- 
other. And  the  same  rule  obtains  when  the 
complainlnsr  party  does  not  rely  npon  the 
misrepresentations^  but  seeks  rrom  other 
quarters  means  of  verification  of  the  state- 
ments made,  and  acts  upon  the  lnf<mnatloii 
thus  obuined.*  See  also  Bimihem  Ikftdop- 
ffmU  Cd,  V.  aUta,  128  U.  8.  947  [81 :  878] ; 
Fi^rrmr  v.  OhureMU,  186  U.  a  809  [84: 
948].  In  LudingtoH  v.  Benidt.  7  W.  Va. 
978.  it  was  held  that  ''a  partv  seeking  the 
leaciaslon  of  a  contract,  on  tne  ground  of 
mIsrepresentatloDB,  must  establish  the  same 
by  clear  and  Irrefiagable  evidence ;   and  If 
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it  appears  that  he  has  resorted  to  the  proper 
means  of  verification,  so  as  to  show  thai 
he  In  fact  relied  upon  his  own  inquiries, 
or  if  the  means  of  Investiffatlon  and  verifica- 
tion were  at  hand,  and  his  attention  drawn 
to  them,  relief  will  be  denied."  In  the  case 
of  AtttDood  V.  SmaU,  decided  bv  the  Bouse 
of  Lords,  and  reported  In  8  Clarke  &  F., 
283,  It  Is  held  that  **  if  a  purchaser,  choosing 
to  Judge  for  himself,  does  not  avail  hlmseli 
of  the  knowledge  or '  means  of  knowledge 
open  to  him  or  to  his  agents,  he  cannot  be 
heard  to  say  he  was  deceived  by  the  vendor's 
representations.  *  And  in  2  Pomeroy 's  Eauity 
Jurisprudence,  section  892,  it  is  declared 
that  a  party  is  not  Justified  in  relyingupon 
representations  made  to  him— ^'^l.  When, 
before  entering  into  the  contract  or  other 
transaction,  he  actually  resorts  to  the  proper 
means  of  ascertaining  the  truth  and  verify- 
ing the  statement  2.  When,  having  the 
opportunity  of  making  such  examination, 
he  is  charged  with  the  knowledee  which  he 
necessarily  would  have  obtalnea  if  he  had 
prosecuted  It  with  diligence.  8.  When  the 
representation  is  concerning  generalities 
eoually  within  the  knowledge  or  the  means 
of  acquiring  knowledge  possessed  by  both 
parties." 

But  if  the  neglett  to  make  reasonable  ex- 
amination would  preclude  a  party  from  re- 
scinding a  contract  on  the  ground  of  false 
and  fraudulent  representations,  a  fortiori  Is 
he  precluded  when  It  appears  tmit  he  did 
make  such  examination,  and  relied  on  the 
evidenoei  furnished  by  sudi  examination, 
and  not  upon  the  representations. 

It  becomes  necessary  now  to  state  some 
facts  appearing  in  the  record,  facts  that  are 
undisputed,  uid  coming  from  the  lips  of 
plaintiff  and  his  witnesses.  Matthew  Duff- 
ner,  the  son  of  plaintiff  and  one  of  the  three 
parties  in  the  contract  and  deed,  was  inpart- 
nership  with  a  man  by  the  name  of  Wood. 
This  partner  Informea  him  that  be  had  a 
cousin,  one  Colonel  Wood,  livlnff  near  Oak- 
land, Maryland,  who  had  lands  for  sale.  A 
few  weeks  after  reoelvinff  this  Infcmnatlon 
Duifner  called  on  Colonel  Wood,  and  was 
shown  by  him  a  map  of  this  land,  located 
within  a  few  miles  of  Buckhannon,  in  Upshur 
County,  West  Virginia.  By  arrangement  the 
three  buffners  met  Colonel  Wood  at  Clarks* 
burs,  and  went  with  him  to  Buckhannon 
with  a  view  of  examiningthe  land.  Soon 
after  their  arrival  Colonel  Wood  became  In- 
toxicated and  took  no  further  part  In  the 
transaction.  While  there  they  met  the  two 
appellants  and  Jackman  Cooper  (and  this 
was  (he  first  interview  or  communication  be- 
tween the  parties),  and  entered  into  the  con- 
tract 6f  April  94,  1888,  with  them  as  a  com- 
mittee on  behalf  of  all  the  owners.  Prior, 
however,  to  this  they  had  cpoe  on  to  the  land 
In  company  with  Watson  Westfall,  who  waa, 
or  had  been  for  years,  the  aorveyor  of  the 
county,  spendinjr  the  time  from  Saturday 
morning  until  Tuesdav  niffht  In  goinc  t4S 
examining,  and  returning  herefrom.  After 
executing  this  contract  tb  Dulfners  returned 
to  Cleveland.  Havinr  been  advised  that 
the  deed  was  executed  and  readv  for  dellv* 
ery,  and  in  July  following,  this  plaintiff. 
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with  a  lawyer  from  Oleveland— Mr.  Fiah,  a 
gentleman  who  had  been  acting  as  his  coun- 
sel for  fifteen  or  twenty  years,  a  lawyer  of 
experience,  sixty-four  years  of  age— went  to 
Buc^annon.  He  took  Mr.  Fish  with  him 
for  the  purpose  of  having  him  examine  the 
title  ana  the  deed.  On  amving  at  Buckhan- 
non,  Mr.  Fish  proceeded  to  make  such  in- 
▼estigation  as  he  deemed  sufficient ;  and  after 
three  days  passed  in  fm  examination  of  the 
records  and  a  study  of  the  statutes  of  the 
State,  he  advised  Mr.  Duffner  to  take  the 
deed ;  and  on  the  giving  of  such  advice  Mr. 
Duffner  received  we  d^  and  paid  the  bal- 
ance due  on  the  contract.  After  this,  hav- 
ing missed  the  train,  Mr.  Fish  remained  an- 
other day  in  Buckhannon,  and  continued  his 
examination  of  the  records ;  and  on  his  way 
home  stopped  at  the  state  capitol  to  see  if 
proper  returns  had  been  made  to  the  state 
auditor's  office.  The  result  of  all  his  ia- 
vestigations  was  satisfactory ;  and,  as  both 
1601  plaintiff  and  Mr.  Fish  testify  (and  their 
^  ^  testimony  is  corroborated  by  many  witnesses, 
and  contradicted  by  none),  it  was  af.er  Mr. 
Fish  advised  him  to  take  the  deed  that  he 
took  it  and  paid  his  money.    ^ 

But  one  conclusion  can  be  deduced  from 
these  facts— and  that  is,  that  the  plaintiff 
did  not  rely  upon  anv  representations  made 
to  him  by  the  defenoants,  but  through  his 
own  counsel  made  investigation  of  the  title, 
and  purchased  on  the  strength  of  that  ooun- 
sel's  opinion  thereof.  Within  settled  rules, 
he  is,  therefore,  now  precluded  from  rescind- 
ing this  contract  on  the  ground  of  such  rep- 
resentations. 

But  the  case  does  not  rest  on  this  alone. 
Thus  far  we  have  considered  only  such  facts 
as  are  disclosed  bv  the  testimony  of  the  plain- 
tiff, his  son,  ana  his  counsel.  Let  us  look 
at  some  of  the  testimony  produced  by  the 
other  side.  Frederick  Brinkman,  an  appar- 
ently disinterested  witness,  testifies  that  he 
met  plaintiff  on  his  several  visits  to  West 
Virginia;  and,  hearing  from  him  that  he 
was  coming  there  to  buy  land,  cautioned  him 
against  yTest  Yirffinia  land  titles,  calling 
them  "polecat"  titles,  and  advised  him  be- 
fore purchasing  to  consult  some  of  the  local 
lawyers,  naming  three  or  four  of  them.  To 
which  plaintiff  replied  that  he  would  be 
careful,  and  that  before  purchasing  he  would 
brinff  his  own  counsel  from  Cleveland ;  and 
addea  that  he  was  a  good  \awyer,  and  one  in 
whom  he  had  confidence.  Again,  while  Mr. 
Fish  was  making  his  examinstion  of  the  rec- 
ords in  the  county  office,  three  or  four  of 
the  defendants  were  present ;  that  some  one 
or  more  of  them  said  to  him,  in  the  pres- 
ence of  the  plaintiff,  that  some  people  called 
their  title  a  wildcat  title  and  they  wanted 
him  to  make  a  full  examination,  and  be  sat- 
isfied that  it  was  ffood,  **  for  they  wanted  no 
after-claps  or  further  trouble  about  the  land 
thereafter."  So  we  have  not  only  equal 
means  of  knowledge,  but  also  an  actual  ex- 
aminatidi  bv  the  purchaser  through  his  coun- 
sel ;  a  oompletion  of  the  contract  when,  and 
only  when,  hfs  counsel  advises  him  that  the 
title  is  satisfactory ;  a  prior  caution  to  the 
parcfaaser  that  land  titles  in  West  Virginia 
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were  doubtful,  and  his  reply  that  be  proposed 
to  relv  upon  the  advice  of  nis  own  coonael : 
and  the  further  declaration  of  the  defendants 
to  such  counsel,  in  the  presence  of  the  pur- 
chaser, before  the  completion  of  tlie  coa 
tract,  that  they  desired  a  full  examinatioo,  m 
in  Older  that  there  might  be  no  .ifter  titmble. 
Surely,  if  there  ever  was  a  case  in  which 
the  doctrine  of  eateat  emptor  applies,  this  is 
one. 

It  may  be  well  now  to  notice  the  three 
matters  which  are  alleged  in  the  bill  mm  in- 
validating the  title :  First,  that  there  wm 
no  note  or  record  of  any  kind  in  the  office 
of  the  clerk  of  the  county  court  of  tlpshor 
County  of  the  sheriff's  report  of  his  sale, 
until  the  10th  day  of  January,  1878,  which 
was  more  than  ten  days  after  the  sale ;  which 
omission,  'counsel  says,  has  been  decided  by 
the  Supreme  Court  of  West  Virginia  to  In- 
validate a  tax  deed.  But  this  was  a  defect 
apparent  on  the  records,  the  very  records 
which  Mr.  Fish  was  examining.  Second, 
that  William  H.  Morton,  in  whose  name  the 
land  was  returned  delinquent  for  the  noo> 
payment  of  the  taxes  of  1876,  never  had  any 
valid  title :  his  only  claim  of  title  refttinr 
in  a  series  of  fraudulent  papers,  admitted 
to  record  in  the  county  of  Upshur  on  the 
16th  day  of  February,  1876.  Then  follows 
a  statement  of  the  instruments  in  that  chain 
of  title,  to  which  the  bill  adds :  **  From  this 
it  will  be  seen  that  all  of  these  papers  ex- 
cept the  last  were  admitted  to  record  upon 
certificates  purporting  to  have  been  made  oo 
the  24th  day  of  February,  1867.  which  was 
Sunday,  by  one  Frederick  Bull,  who  only 
goes  so  far  as  to  certify  to«the  papers  as  cop- 
ies of  the  papers  whidi  were  then  produced 
before  him."  But  this  chain  of  title,  as  the 
bill  avers  and  the  testimony  shows,  was  on 
the  records,  and  was  examined  by  Mr.  Fish ; 
and  it  also  appears  that  Mr.  Fish  noticed  that 
one  of  these  instruments  at  least,  thus  placed 
on  record,  was  not  an  oricrinal  instrument,  , 
but  only  a  copy.  So  the  defect  was  not  only 
one  which  could  have  been  noticed  by  Mr. 
Fish,  but  also,  so  far  as  the  objection  nmi 
to  the  record  bein/c  of  a  copy  of  an  instru- 
ment, was  in  fact  perceived  by  him.  There- 
after he  examinea  to  see  that  this  tract  of 
land  was  listed  for  that  year  in  the  name  nf 
Morton  only ;  and  concluded  that  as  tax  pro- 
ceedings are  proceedings  in  rem  against  the 
land,  they  were  not  vitiated  by  any  defect 
in  the  chain  of  title  to  the  party  in  whose 
name  the  land  was  listed.  ThinC  it  was  si- 
leged  that  the  title  under  the  tax  deed  ^mm 
void,  because  the  tract  of  land'  described 
therein  was  and  is  owned  by  other  persons  M 
claiming  under  and  owning  by  superior  pat- 
ents. And  then  the  bill  sets  out  some  eleven 
patents,  issued  between  1786  and  1T03,  for 
large  tracts  of  land,  which  paienta,  the  bill 
alleges,  covered  and  included  the  tract  in 
controversy.  But  these,  too.  were  facu  ap- 
pearing on  the  public  records. 

It  is  worthy  of  remark  here,  that  In  the 
latter  part  of  the  eighteenth  centurv  it  wis 
a  common  practice  for  the  State  of  Virginii 
to  make  grants  of  large  tracts  of  lands  in  the 
then  unoccupied  portions  of  the  State  now 
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Included  in  the  SUte  ^^^S^g^^J^^ 
boundarlat  ol  which  grants  were  often  i*  ^^. 

Ml ;  ArfMtTtmg  v.  f  <^f  •  ^  ^-  ^  V^14  Wall. 
120  [20 :  7651,  ^d  BOited  ▼.  /^j^ter,   140 
U.  8.  278  [88 :  484].    8o  the .^exact  tract  of 
land  which  any  of  these  pe  jfentees  actually 
acquired   could  only  Oe  ./detennined  after 
suryeys,  and  a  comparij^;j{)n.  of  the  dates  of 
the  entries,  surveys,  av^d  patento.    And  as 
the  descriptions  in  ta^^  proceedings  followed 
those   in  patents  ir.^d   other  deeds,— lands 
being  listed  in  th^  names  of  the  owners  ac- 
cording to  the  syj^tem  then  obtaining  in  that 
State, — the  sam^i^  uncertainty  of   TOundary 
existed  as  to  leJnds  held  by  tax  titles.    But 
with  referenoa/ to  all  these  matters,  alleged 
as  defects  InT^the  title,  It  Is  enough  to  say 
that  they  wj^^e  apparent  on  the  records,  were 
open  to  thje^  inspection  of  plaintiff  and  his 
counsel,  aAid  as  to  one  of  them  at  least,  it 
was  a  d^ect  first  noticed  b^  Mr.  Fish,  and 
deemed  jby  him  insufficient  to  aestroy  the  tax 
title.    / 

So  fxr  as  respects  the  matter  of  settlers  on 
the  la;nds — settlers  having  occupied  portions 
long-'enough  to  acquire  title  by  occupancy — 
botqr  the  contract  and  the  deed  give  notice 
of  i,hat  fact,  and  make  provision  therefor. 
It /also  appears  that  the  Duffners  made  a 
HC^neral  examination  of  the  land  before  the 
<^Dtract  was  entered  into  and  spent  three 

iijirhts  at  the  house  of  Isaac  W.  Simons,  a 
ittler  claiming  title  by  occupancy,  who,  as 
^e  testifies,  notified  them  of  his  claim  of 
']     title.     As  the  plaintiff  after  his  purchase 
never  caused  a  survey  to  be  made  of  the  land, 
/   and  never  sought  to  find  out  how  much  of 
the  ground  was  occupied  by  these  settlers, 
it  is  still  an  unsettled  question  how  much 
of  the  forty  thousand  acres  described  in  the 
tax  deed  was  within  the  limits  of   prior 
grants,  or  In  fact  so  occupied. 

We  now  pass  to  a  notice  of  the  particular 
matters  of  fraud  alleged  in  the  bill,  and  the 
first  is,  that  the  defendants  knew  that  their 
title  was  worthless,  and  with  this  knowledge, 
deliberatelv  represented  it  to  be  crood  for  the 
sake  of  inducing  the  purchase.  The  matters 
in  the  testimony  which  are  relied  upon  to 
substantiate  this  charge  are,  that  the  title 
was  in  fact  worthless;  that  there  was  talk 
in  the  community  to  that  effect,  which  had 
come  to  the  knowledge  of  defendants;  that 
such  an  opinion  had  oeen  given  by  a  prom- 
inent laTvjer,  at  one  time  a  judge  of  the 
Supreme  dourt  of  that  State,  as  was  known  to 
them ,  the  presumption  from  their  long  resi- 
•dence  In  the  community  that  all  would  have 
known,  and  tiie  fact  that  some  did  know,  of 
the  existence  of  these  confilctlng  grants ;  and 
the  testimony  of  Mr.  Fleming,  a  lawyer  in 
Buckhannon,  that  these  appellants  stated  to 
him  he  might  be  called  upon  to  advise 
4IS  to  the  title,  and  Intimated  that  an  opinion 
in  its  favor  was  desired,  and  that  they  would 
pay  him  for  his  services.  But,  as  against 
these  matters,  It  appears  that  these  defendants 
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were  not  lawyers,  but  farmers  and  boslness 
men,  not  possessing  or  pretending  to  possess 
that  knowledge  of  the  law  which  would  en« 
able  them  to  determine  as  to  the  validity  of 
the  title ;  that  they  advanced  not  only  the 
money  for  the  purchase  In  the  first  Instance, 
but  continued  during  the  succeeding  years 
and  until  this  sale  to  pay  the  taxes,  the 
amount  of  taxes  thus  paid  being,  as  stated 
by  the  county  clerk,  $2,988.82,  and  the  total 
amount  paid  by  these  defendaDts  In  one  way 
and  another,  towards  perfecting  their  title, 
according  to  the  testimony  of  one  of  the  de- 
fendants, being  $8,150.67;  that  they  did 
not  pretend  that  the  title  they  were  selling 
was  other  than  a  tax  deed ;  and  that  tbev 
Indicated  In  the  papers  the  tax  deed  on  which 
their  title  was  based,  and  referred  the  pur- 
chaser to  the  records  by  which  the  validity 
of  their  title  could  be  determined.  While 
they  may  have  known,  as  is  generally  known, 
that  there  is  an  uncertainty  about  a  tax  title, 
yet  they  had  confidence  enough  in  It  to  invest 
their  money  therein  for  a  series  of  years,  and 
to  invite  the  purchaser  to  an  examination  of 
the  record  evidences  thereof.  So  far  as  re- 
spects the  testimony  of  Mr.  Fleming,  tlie 
lawyer,  it  Is  proper  to  say  that  he  does  not 
testify  that  there  was  any  direct  suggestion  to 
the  alleged  effect,  but  simply  that  he  obtM  i  ned 
an  impression  from  the  general  tone  of  tlie 
conversation,  while  these  appellants  posi- 
tively deny  that  there  was  any  suggestion  or 
thought  on  their  part  of  anything  improper; 
and  say  that  they  simply  notified  him  tliat 
they  might  be  asked  to  name  some  IochI  law- 
yer to  examine  the  title  for  the  pun  Im^er, 
and  that  they  should  take  pleasure  in  nc4>m- 
mending  him. 

Again,  it  Is  charged  that  thest?  defen  Innts 
surrounded  this  purchaser  and  his  counsel 
and  succeeded  In  preventing  them  from  hav- 
ing conversations  with  other  citiz'  ns,  or 
maklnff  Inquiries  of  them,  and  ascertaining 
such  tacts  or  reports  as  might  have  been 
gathered  from  such  Inquiries.  But  any  at- 
tempt of  this  kind  is  denied  by  all.  It  was 
natural  that  they  should  be  interested  in 
making  a  sale,  and  that  they  should  do  what 
they  could  to  show  attentions  to  the  pur- 
chaser and  his  counsel,  and  should  be  often 
with  them ;  but  it  does  not  appear  that  tliey 
hindered  them  in  any  waj  from  making  such 
Inquiries  and  investigations  as  they  desired. 
On  the  contrary,  their  testimony  is  that  they 
urged  them  to  make  full  inquiry  and  inves- 
tleation  before  consummating  the  purchase. 

It  Is  further  charged  in  the  bill  that,  **in 
order  to  induce  said  plaintiff  to  accept  and 
confide  in  the  said  representations  as  to  the 
validity  of  the  said  title,  and  in  order  to 
prevent  the  said  plaintiff  from  making  in- 
quiries in  Other  directions  respecting  the 
same,  the  said  Daniel  D.  T.  Famsworth,  at 
the  time  of  making  the  said  representations 
respecting  the  said  title,  also  represented  to 
the  said  plaintiff  that  he,  the  said  Daniel 
D.  T.  Famsworth,  had  been  ffovemoi  of  the 
State  of  West  Virginia  ana  a  member  of 
the  senate  of  the  same  State,  and  was  at  the 
time  of  making  such  representations  the 
president  of  a  bank  and  tne  president  of  a 
railroad  company  and  a  member  of  the  Bap- 
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tist  Glkurch.  andhadheretoforebufltftcburch  chue,   tnd  dec 
edifice,    which   he  pointed  out  to  the  said  money, 
plaintiff,  and  that  he  was  not  aucb  a  man  aa  T!u  dearee  hi 
would  deceive  or  fa^e  advantage  of  the  aatd  manded,  with  i 
plaintiS,  or  would  have  aofthiDg  to  do  with  ai  to  thete  appei 
title*    to    land   uuleaa    they  were  good  ti- 
tles." Mr.  Jvttiee  I 
According  to  the  plaintiff's  testlmonj,   It  mentor  take  pa 
wonld  appear  that   tbe«e   statements  were 
made  before  the  signing  of  the  original  con- 
tract.     According  to   Mr.  Famswortb.   that 
while  be  did  malie  Btatementa  of  that  cbarac-  wrrTrnT 
ter,  it  was  only  after  the  contract  was  signed,  hiuhuxj 
and  while  walking  about  the  city  wi&  the  a,u    -a-ar, 

Elaintlff,  and  in  response  to  inquiries  made  *■  SAM.  BRO 

J  him.     But,  further,  the  testimony  of  Mr.  Hatiohj 
Famiworth  is  that  those  matters  concerning 

himself,  thus  stated,  were  true,  and  there  is  (Bee& 

no  suggestion  anywhere  that  they  were  not  __           j.      _, 

true.     If   true  they  certainly  were  not  false  i^^^pitonef 

and  fraudulent  representations,  and,  if  false,  ™"*  ""^  f 

they  wer«  not  of  a  character  to  invalldato  a  knowtonttnU 

contract.     It  would  hardly  do  to  hold  that  a  Z^r^^^ 

party  was  induced  into  a  contract  by  false  J^*    vaen  t 

and  fraudulent  representations,  because  one  "!'* 

of  the  vendors  represented  that  he  had  been  ^  Where  the  b 

governor  of  the  Slate,  and  waa  a  member  of  ™  ■"»*  *'°°^ 

the  church  and  preaident  of  a  bank  and  a  S^f'~,°'f?^ 

railroad  company,  taUm  ti«  hm 

One  other  matter  alone  requires  notice.    It  ^^^  taout  npo 

appeare  that  in  the  talk  preceding  the  con-  ,    ip— »naotl 

tract  of  purchase  the  committee  had  named  of  ■uOonaita 

$20,000  as  the   price   of   the  land,  and  had  ownatlaaittai 

Mked  a  further  sum  of  $1,600  for  their  own  ^  loan  aeUom 

service*:   but  that  the  final  outcome  of   the  otaDatloiMlb 

negotiations  was  the  fixinsof  $1S.000  as  the  keptaiwoTtii 

price  of   the  land,  and  $6,600  to  be  paid  to  itaooaieat*. 

these  two  appellants  for  their  services.    It  is  4.   whcra  a  pen 

enough  to  say,  that  whatever  wrong  these  dendonitooki 

appellanta  were  guilty  of   In  making   this  ranore tM  AItI 

Change  was  a  wrong  to  their  BSsociatea  and  hlmBelttroa  U 

not  to  the  purchaser.     It  is  not  a  matter  he  on  the  tank  t 

can  complain  of.     The  full  amount  which  o*"^- 

he  had  to  pay  was  the  amount  they  named  In  ■■   ■*  vioo-prerta 

theflret   insUncc,  to  wil,  $31,800  and  If   In  eamranrter  on 

fraud  of  the  rights  of  their  associates  they  rTTlIS 

changed  the  distribution  of  that  aum.  It  was  ^dtahJT™ 

a  wrong  which  only  the  parties  Injured  can  bankfaUiitee 

take  advantage  of.  u,^  nock. 

This  is  the  whole  case  presented  by  the  rec-  g_  ^  dinotor  w 

OTd.     The  vendors   pretended  to  sell  only  a  ■■MiUerof  ai 

tax  title.    Tbev  specially  guarded  themselves  sdttionliabtt 

against  any  rlghta  of  actual  settlers.    The  appeatsbytbe 
ralidlty  of^  their  title  and  the  extent  of  U 

were  matlen  apparent  on  the  records,  and  Argued  Sot.  14, 
open  to  the  inspection  of  the  purchaser.    He 

did  not  act  on  their  repreaentatlone  that  the  ti?  KDRnRm 

title  was  good,  but  brought  his  own  counsel  l^tetesforlhc 

from  home  to  examine  those  records^  and  ,  inHmn™!  in  1 

acted  upon  his  Judgment  of  the  title.     The  bank  aoSnst  a 

conduct  of  thedefendantsBupportsthelrtestl-  -,„.|  iV.MiitT  • 

mony,  that  they  believed  there  was  validity  „    "  'laomiy 

to  tneir  title.     The    particular   stat«menls  Mon.— .^loil 

complained  of  as  against  one  of  these  appeU  oeti  Mnd  tito  bonl 

lants  were  true  in  ftct.  and.  If  not  true,  were  FortDeiKMitv.T 

not  of  a  character  to  avoid  the  purchase.    The  Atto  habttimt 

wrong  which  these  two  appellants  are  spe-  *y-.*^  eoryon 

cially  charged  to  have  been  guilty  of  was  a  "SS^™ 

wrong  against  their  associates  and  not  against  ''IrSfcidtotS 

the  purchaser,  nor  one  of  which  he  can  take  -jUrd-fci.  ■*■  -a 

advantage.    It  follows,  therefore,  that  there  AtUioSlZi 

was  no  luefa  showing  made  as  would  Justify  debUamudbwOi 

a  court  in  neclndlng  the  contract  «  par-  to  Mum^  v.  Po 
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Amount  of  a  dlTidend  recelred  Inr  bim  with 
knowledge  of  the  loaoWency   of  the  bank. 

See  same  case  below,  84  Fed.  Rep.  124. 

The  facts  are  stated  in  the  oj^dIod. 

Mf$ir$.  T.  H*  P»tt«raoiit  O.  8.  Thamat, 
and  C.  C,  Par$f*ni  forplaintiff  in  error. 

Me$9r$,  John  B.  Hienderaoii*  Edvoard  0. 
Woicpa,  Joel  F,  Vails  and  Henry  F,  Map  for 
defendant  in  error. 
• 

Mr.  Justice  BltAehtord  delivered  the  opin- 
ion of  the  court: 

TbU  is  an  action  at  law,  brooght  in  the  Cir- 
cnit  Court  of  the  United  SUtes  for  the  District 
of  Colorado,  by  the  receiver  of  the  First  Na- 
tional Bank  of  Leadville,  Colorado,  against 
Nicholas  Finn,  to  reoover  i8,750,  with  interest 
upon  f 7.000  thereof  from  September  28,  1885, 
and  upon  $1,760  thereof  from  Jsnuary  2, 1884. 
The  bank  was  a  national  bankins  corporation: 
and,  it  becoming  insolvent,  the  Comptroller  of 
the  Currency,  on  the  24th  of  January,  1884, 
appointed  one  Ellsworth  receiver  of  the  bank, 
who  afterwards  resigned,  and  the  plaintiff  be- 
came his  successor. 

The  amended  complaint  alleges,  that  the 
defendant,  on  the  22tb  of  October,  1888,  be- 
came the  holder  of  50  shares  of  the  capital 
stock  of  the  bank,  and.  on  the  12th  of  Decem- 
ber, 1888,  the  holder  of  20  others  of  such 
shares,  the  shares  being  of  the  par  value  of 
$100  each;  that  certificates  of  stock  were  duly 
Issued  to  the  defendant  for  such  shares  respect- 
ively; that,  on  the  28th  of  September,  1885. 
the  comptroller  of  the  currency,  under  g  5,151 
of  the  Revised  Statutes,  determined  that,  in 
order  to  provide  the  money  necessary  to  pay 
the  debts  of  the  bank,  it  was  necessary  to  en- 
force the  mdividual  liability  of  its  shareholders 
to  the  full  extent  of  100  per  centum  of  the  par 
value  of  the  shares  of  its  capital  stock,  and 
thereupon,  on  that  day,  made  an  assessment  to 
that  effect,  and  directed  the  plaintiff  to  take 
the  necessary  proceedings  to  enforce  such  in- 
dividual lubility;  that  thereupon  there  became 
due  from  the  defendant  $7,000;  that  due  notice 
was  thereupon  served  upon  him;  but  that  he 
bad  paid  no  part  of  the  assessment 

The  amended  complaint  then  sets  forth,  as  a 
second  cause  of  action,  that  on  the  2d  of  Jan- 
nary,  1884,  and  for  a  lonir  time  prior  thereto, 
the  defendant  was  a  sharenolder  and  director, 
and  acting  cashier  of  the  bank;  that,  on  that 
date  and  for  a  long  time  prior  thereto,  the 
bank  was  insolvent,  that  on  that  date,  by  its 
board  of  directors,  it  fraudulently  and  wrong- 
fuUr  declared  a  dividend  of  25  per  cent  on  iu 
capital  slock,  to  be  paid  to  its  shareholders; 
that  the  defendant,  as  such  director,  was  pres- 
ent at  the  meeting  of  the  board  at  which  such 
dividend  was  declared,  and  united  in  such  ac- 
tion, with  full  knowledge  of  such  insolvency; 
that  on  that  date,  the  defendant  reodved  from 
the  bank  $1,750,  as  his  proportion,  on  said  70 
shares,  of  said  dividend,  and  retained,  and  still 
retains,  that  sum,  with  full  knowledee  that  at 
that  date  there  were  then  no  net  profits  of  the 
bank,  and  that  the  dividend  was  wrongfully 
wtthdrawn  from  its  capital  stock;  and  that  re- 
payment of  the  $1,750  had  been  demanded  of 
the  defendant  and  refused* 

The  answer  denies  that  the  defendant  ever 
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became  the  holder  of  the  50  shares  of  stock,  or 
that  there  was  issued  to  him  a  certificate  for 
50  shares,  but  admito  that  on  the  12th  of  De^ 
oember,  1888,  he  became  the  holder  of  20 
shares,  and  that  there  was  issued  to  him  a  cer- 
tificate therefor.  It  admiu  the  dofendanfa 
liabilitv  for  t2,000  on  the  20  shares  of  stock, 
and  alleges  that,  after  the  commencement  of 
the  suit,  he  paid  to  the  plaintiff  the  ^,000. 
It  denies  that,  at  the  time  stated  in  the  second 
cause  of  action  set  forth  in  the  amended  com- 
plaint, as  to  the  $1,750,  the  defendant  was  a 
director  of  the  bank,  or  that  he  ever  was  its 
actinfl[  cashier.  It  takes  issue  as  to  the  declar- 
ing of  the  25  per  cent  dividend,  and  denies  ttiat 
the  defendant,  as  a  director  of  the  bank  or 
otherwise,  was  present  at  the  meeting  of  the 
board  at  which  it  was  declared,  or  that  he 
nnited  in  such  sUeged  action  with  any  knowl- 
edge of  the  insolvencT  of  the  bank  or  other- 
wise, and  denies  that  be  received  the  $1,750  as 
his  proportion  of  such  dividend,  but  sdmits 
that  he  received  $500  as  a  dividend  of  25  per 
cent  upon  the  20  shares. 

The  cause  was  tried  before  the  court  and  a 
Jury  and  a  verdict  was  rendered  for  the  plain- 
tiff, for  $7,888.83,  and  a  Judgment  for  Uie 
plaintiff  for  that  amount  was  entered.  The 
defendant  has  sued  out  a  writ  of  error  to  review 
that  Judgment.  There  is  a  bill 'of  exceptions, 
which  contains  all  the  evidence  given  on  the 
trial. 

The  facts  of  the  case  appear  to  be  as  follows: 
The  doors  of  the  bank  were  dosed  on  the  22d 
of  January,  1884.  Immediately  thereafter 
Ellsworth  was  appointed  receiver,  and  con- 
tinued to  be  such  until  Februarv  1, 1884,  when, 
on  his  resignation,  the  plaintiff  was  appointed 
in  his  place.  According  to  the  stubs  of  the 
book  of  certificates,  and  as  shown  by  the  stock 
register,  50  shares  of  the  stock  were  transferred 
to  the  defendant,  by  issuing  a  certificate  for  50 
shares,  dated  October  22,  1888,  40  shares  of 
which  were  issued  to  the  defendant  from  the 
stock  of  one  McNany,  and  10  shares  from  the 
stock  of  Frank  W.  De  Walt,  the  president  of 
the  bank.  Those  50  shares  constituted  the 
only  stock  which  stood  in  the  name  of  the  de- 
fendant, nntfl  December  12,  1888.  On  the 
80th  of  October,  1888,  at  a  directors' meeting, 
the  defendant  was  appointed  a  director;  and 
on  the  same  day,  at  a  directors'  meetlnff, 
he  was  appointed  vice-president  of  the  bank. 
On  the  21st  of  November,  1888,  at  a  directors* 
meeting,  at  which  the  defendant  was  present 
and  voting,  the  resignation  of  P.  J.  Soars,  the 
the  cashier,  was  accepted,  and  the  defendant, 
as  vice-president,  was  authorised  to  act  a» 
cashier  until  a  new  cashier  should  be  regularly 
appointed.  On  the  same  day,  the  defendant 
and  De  Walt,  the  president,  were  authorised 
to  pass  Judgment  on  all  notes,  etc, offered  for 
discount.  The  defendant  discbarfted  the  duties 
of  vice  president  from  the  21st  of  November, 
1888,  unto  the  bank  failed  It  appears  from 
the  book  of  share  certificates,  that  the  defend- 
ant»  at  the  time  of  the  failure  of  the  bank,  waa 
the  owner  of  70  shares  of  its  stodc.  It  also 
appeared  that,  since  this  suit  waa  Intmght,  he- 
had  paid  the  $2,000  assessment  on  the  90  shares. 
It  further  appeared  that  the  defendant,  as  vlca> 
president,  wrote  a  nomlwr  of  lettcss  to  cor- 
rsipoDdents  of  the  bank,  notiffiBf  them  of 
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the  rasigiiation  of  Sours  as  cashier  and  lodos- 
ing  the  aefendanf  s  signature,  which  was  to  be 
recognized  on  hills  of  exchange,  etc,  subse- 
quent to  that  time;  and  that  he  signed  as  vice- 
president,  between  November  21  and  Decem- 
ber 12, 1888,  and  also  between  December  12, 
1888,  and  January  22,  1884,  a  large  number  of 
certificates  of  deposit  and  bills  of  exchange 
issued  by  the  bank.  No  regular  stock-book 
was  kept  in  the  bank,  but  a  list  of  stockholders 
and  transfers  of  stock  appeared  in  one  of  its 
books,  in  which  was  entered  a  credit  to  the  de- 
fendant of  50  shares  of  stock  on  October  29, 
1888,  and  of  20  shares  more,  purchased  bv  him 
from  Sours,  on  December  12,  1888.  It  ap- 
peared that  no  demand  had  been  made  upon 
I>e  Walt  or  McNany  to  pay  the  assessment  on 
the  60  shares.  The  defendant  claimed  that  the 
50  shares  were  transferred  to  him  without  his 
knowledge  or  consent;  that  no  transfer  appeared 
upon  the  Dooks,  to  the  credit  of  either  De  Walt 
or  McNany  from  the  defendant,  of  any  sum  of 
money  for  the  50  shares;  and  that  the  certificate 
for  the  50  shares  was  not  among  the  papers  of 
the  bank,  so  far  as  the  receiver  could  ascertain. 
The  defendant  on  cross-examination  as  a  wit- 
ness, gave  evidence  tending  to  show  that,  in 
connection  with  De  Walt,  he  had  fulfilled  the 
duties  of  cashier  of  the  bank  from  the  time  of 
his  election  as  vice-president.  The  books  of 
the  bank  showed  that  it  was  insolvent  on  Jan- 
uary 2,  1884.  Sours  owned  20  shares  of  the 
stock  on  the  29th  of  October,  1888.  On  that 
day  he  tendered  his  resignation  to  the  president, 
and  on  the  same  day  the  president  mstructed 
him  to  issue  a  certificate  of  stock  for  50  shares 
in  the  name  of  the  defendant,  transferring  40 
shares  thereof  from  the  stock  of  McNany,  and  10 
shares  from  the  stock  of  De  Walt.  Sours  wrote 
the  certificate,  signed  it  as  cashier,  and  left  it 
in  the  book  of  certificates,  but  did  not  deliver 
it  to  the  defendant.  On  the  21st  of  November, 
1888,  Sours  attended  a  meeting  of  the  directors, 
at  which  time  his  resignaticm  as  cashier  was 
accepted;  and,  at  that  meeting,  the  defendant 
was  elected  a  director,  and  on  the  same  dav, 
at  a  meeting  attended  by  the  defendant,  tfae 
latter  was  elected  vice-president.  On  Decem- 
ber 12,  1883,  the  defendant  paid  Sours  (2,400 
for  bis  20  shares,  and  Sours  handed  to  him  the 
certificate  therefor,  duly  assigned.  It  was 
customary  for  Sours,  as  cashier,  to  sign  new 
certificates  of  stock  as  issued.  He  resigned 
because  he  was  not  satisfied  with  the  manner 
in  which  the  bank  was  conducted  and  bad  his 
fears  of  coming  disasters.  He  knew  that  no 
cashier  had  been  elected  to  take  bis  place,  and 
that  the  duties  of  that  office  had  been  performed 
by  the  defendant;  and  Sours  ceased  his  active 
connection  with  the  bank  after  the  defendant 
bad  been  elected  vice-president  and  before  he 
disposed  of  his  stock  to  the  defendant. 

The  defendant  testified  that  he  knew  nothing 
of  the  transfer  of  the  50  shares  of  stock  to  his 
name,  and  was  absent  from  Leadville  at  the 
time;  that  after  he  returned,  he  was  urged  by 
De  Walt  to  invest  in  the  stock  of  the  bank  and 
become  one  of  its  active  officers,  which  he  con- 
tented to  do;  that  on  the  21st  of  November, 
1883.  he  was  elected  a  director,  he  being  pres- 
ent at  the  meeting;  that,  at  the  same  meeting 
he  was  elected  vice-president,  and  entered  at 
once  upon  the  discharge  of  his  duties;  that  he 
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was  then  urged  to  obtain  some  tUxk  in  tbi 
bank,  and  was  Informed  by  the  piciideottha 
20  shares  of  the  stock  oould  besecwedfrom 
Sours  for  a  premium  of  $20  per  share,  ni  wh 
advised  by  the  president  to  take  It,  tiw  latter 
representing  the  bank  to  be  In  a  prupCToai 
condition;  that  the  defendant  then  pnrchued 
the  20  shares  from  Sours,  and  bad  them  tnu- 
ferred  to  his  name  on  the  books,  and  took  i 
certificate  therefor;  that,  from  the  time  of  hb 
election  as  vice-president,  he  performed  some 
of  the  business  of  the  bank,  had  his  hnd- 
quarters  in  the  bank,  wrote  some  leCien,  and 
signed  some  certificates  of  deposit  and  bflli 
of  exchange,  the  business  beine  of  a  natiDe 
character,  and  he  having  little  xnowledR  of 
the  books  and  no  knowledge  of  the  coomuoa 
of  the  bank,  and  relyine  almost  entirely  opoo 
the  representations  ana  management  of  the 
president;  and  that  he  never  Imd  a  cntillci:e 
for  the  60  shares  or  any  other  sLarei.  except 
the  20  shares. 

On  the  2d  of  Januair,  1884,  a  dividend  of 
25  per  cent  on  the  capital  stock  of  the  btnk 
was  declared,  and  the  sum  of  $1,750  was  inns 
ferred  to  the  credit  of  the  defendant,  as  his 
share  of  such  dividend  on  70  shares  of  itocL 
At  that  time,  the  bank  was  wholly  insolTnt, 
and  the  declaration  of  the  dividend  was  fraod- 
ulent.  According  to  the  record  of  the 
directors'  meeting  at  which  the  dividend  wai 
declared,  the  defendant  wan  present  and  kc- 
onded  the  motion  to  decUre  the  dividend.  The  | 
entry  in  the  book  of  records  of  the  bank  of  the 
declaration  of  the  dividend  was  tboaihi  to  be 
in  the  handwriting  of  a  female  relatlTC  of  the 
president  The  defendant  testified  that  on  the 
2d  of  Janoaiy,  1884,  he  was  infoimedhv  De 
Walt,  the  president,  that  a  dividend  of  »  per 
cent  had  been  declared,  and,  by  aomeoae  cue. 
that  the  sum  of  $1,760  on  account  of  sach 
dividend  had  been  transferred  to  his  cndh  hr 
order  of  De  Walt;  that,  being  the  owner  of 
only  20  shares,  he  at  once  inquired  of  De  Wik 
about  It,  when,  for  the  first  time,  be  wsi  ia- 
f ormed  that  the  50  shares  had  been  traufrmd 
to  his  credit  and  stood  in  bis  name  on  the 
books  of  the  bank,  in  consequence  of  which 
$1,250  had  been  transferred  to  his  crcdit  u 
soon  as  tiie  dividend  was  declared;  that  he 
inquhied  of  De  Walt  why  the  50  shares  were  ia 
his  name,  and  was  informed  that  tbcy  bad 
been  so  transferred  merely  because  Dr  Wall 
thought  the  defendant  might  desire  lo  per 
chase  them  as  a  good  Investment;  that  the  dr 
fendant  at  once  repudiated  tbetransactioa,  bdJ 
refused  to  purchase  the  stock  or  hare  anytbiac 
to  do  with  it,  and  ordered  De  Walt  to  rrtraarfrr 
the  same  back  to  his  own  name  wiib«Hii  drhr. 
that  the  defendant  immediately  sat  do«n  a»l 
drew  his  check  for  $1,250  to  the  onlcr  of  IV 
Walt  individually,  and  handed  It  lo  the  tetter. 
that  the  check  was  duly  charged  on  the  boohi  . 
of  the  bank  to  the  defendant  and  cndited  v  ^ 
the  account  of  De  Walt;  that  almost  imm 
diately  thereafter,  the  defendant  was  nm 
moned  on  a  Jury,  and  was  kept  in  stteDdawv 
thereon  almost  constantlT  until  the  SUi « 
January,  1884,  the  day  but  one  before  the 
Buspennon  of  the  bank;  that,  durinc  a  psit  of 
sucn  Juiy  aervloe,  he  was  confined  withjht 
other  lurors,  and  not  permitted  to  leparM 
from  tnem;  that  the  next  day  after  the  afRt' 

142  r.  & 


1R91. 


Firs  v.  Bbowv. 


66-72 


«iie&t  of  the  Jury,  he  wai  eDgaged  ia  looking 
•fler  iSbiB  alZaiiB  of  the  bank,  and  did  not  think 
«f  yio  stock  or  whether  it  had  been  transferred 
kr  I>e  Walt;  and  that  the  bank  almost  imme- 
waMj  suspended. 

Thb  defendant  also  gave  evidence  tending  to 
sbow  that  he  never  ^Attended  a  meeting  of  the 
directors  for  the  poipose  of  dedarinj^  the  divi- 
dend of  January  2,  and  knew  nothing  about 
the  fact  that  the  books  contained  such  an  entry; 
and  tiiat  he  had  no  knowledge  of  the  declara- 
tiOD  of  die  dividend  beyond  the  statement  of 
De  Walt  to  that  effect.  He  recognized  the 
bandwritinff  of  the  entry  of  the  meeting  at 
whioh  the  dividend  was  declared  as  being  that 
«f  a  lady  cousin  of  De  Walt;  and  testified 
that,  according  to  the  best  of  his  information, 
Ihe  entiy  was  written  at  the  house  of  De  Walt 
wad  not  at  the  bank;  that  he  never  examined 
Hat  book  of  certificates  of  shares;  or  any  other 
entry  or  any  other  book  with  reference  to  the 
diares;  that  he  had  no  koowled^  of  the  in- 
solvent condition  of  the  bank,  and  was  assured 
by  De  Walt  tbat  Uie  bank  was  doing  a  laree 
Imsiness  and  making  money,  and  that  the 
diares  were  a  profltaMe  investment:  that  to  the 
best  of  his  recollection  he  had  not  sworn  that 
te  bank  was  in  good  condition  on  January  1, 
bat,  as  one  of  the  directors,  he  attested  a  sworn 
flatement  of  its  condition,  which  was  verified 
by  Uie  president;  that  at  the  time  the  dividend 
vas  declared,  he  was  of  the  belief  that  the 
fnsident  had  the  right  to  set  apart  from  the 
fioflta  of  the  bank  such  an  amount  as  would 
lepreaent  the  dividend  which  might  be  de- 
clared; that  he  paid  no  further  attention  to  it 
after  that;  and  that  he  was  not  aware  that  the 
bank  was  then  insolvent  and  not  in  a  condition 
to  pay  its  debts,  nor  aware,  at  the  time  of  the 
•oqienslon  of  the  bank,  that  there  was  less 
ttan  $100  in  currency  on  hand. 

At  the  dose  of  the  evidence,  the  court  re- 
ibasd  to  submit  the  cause  to  the  iury ,  to  which 
lefosal  the  defendant  excepted.  The  court 
tten  instructed  the  jury  that,  under  the  evi- 
dence of  the  defendant  himself,  as  well  as  un- 
der the  testimony  for  him,  he  was  estopped 
from  denying  his  ownership  of  the  60  shares; 
mad  that,  inasmuch  as  he  had  not  repaid  the 

fL.SM  of  dividend  to  the  bank,  but  had  paid 
to  De  Walt,  he  had  not  refunded  that  amount 
fa  the  manner  in  which  he  should  have  done. 
The  court  thereupon  instructed  the  jury  to  find 
m  verdict  for  $5,000,  the  par  value  of  50  shares 
aot  $100  per  share,  and  interest  on  such  par 
virae  at  the  rate  of  ten  per  cent  per  annum 
ftom  the  date  of  the  demand  for  payment  by 
She  plaintiff,  together  with  $1,750  dividend  on 
Ihe  70  shares  of  stock.  The  defendant  ex- 
cepted to  that  instruction.  The  defendant 
then  asked  the  court  to  give  seven  several  in- 
atmctions,  which  were  refused,  and  to  each 
aefnsal  the  defendant  excepted. 

The  defendant  then  moved  for  a  new  trial, 

which  was  denied  by  the  court  in  an  opinion 

reported  in  84  Fed.  Kep.  124.    The  ground  of 

Jmt  denial  of  the  motion  for  a  new  trial  was 

'**Med  by  the  court  in  its  opinion  to  be.  that 

I  defendant  was  chargeable  with  notice  of 

I  transfer  of  the  60  shares  to  him,  he  having 

ed  as  vice-president  and  cashier  during  the 

le  when  those  shares  were  transferred  to 

— jb;  that  any  investigation  of  the  books  of  the 
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bank  would  have  led  to  the  discovery  tbat  he 
was  a  stockholder  to  the  extent  of  the  50  shares 
in  question;  that,  when  he  was  bi formed  of 
the  dividend  of  Januarv  2,  all  h€  did  vras  to 
pay  the  $1,250  to  De  Walt,  who,  be  supposed, 
was  the  owner  of  the  shares:  and  that  he  did 
not  return  the  money  to  the  bank. 

The  contention  on  the  part  of  the  defendant 
is  that  the  circuit  court  erred  in  not  allowing 
the  cause  to  go  to  the  jury.  It  is  undoubtedly 
true,  as  contended  by  the  defendant,  that,  as 
the  50  shares  of  stock  were  transferred  to  him 
originally  without  his  knowledge  and  consent, 
he  had  a  right  to  repudiate  the  transaction, 
but  he  is  presumed  to  be  the  owner  of  the 
stock  when  his  name  appears  upon  the  books 
of  the  bank  as  such  owner,  and  the  burden  of 
proof  is  upon  him  to  show  that  he  is  in  fact 
not  the  owner.  Webster  v.  Upton,  91  U.  S. 
65,  72  [28:  884,  888];  TumbuU  y.  Payson,  95 
U.  S.  418,  421  [24:  487,  488];  K<^ser  v.  Hitz, 
188  U.  8.  188  [^:  581].  We  thibk  it  entirely 
clear,  on  the  evidence,  that  the  defendant  dia 
not  sustain  such  burden  of  proof;  and  that 
there  was  no  question  thereon  for  the  jury. 

It  is  provided  as  follows,  in  regard  to  na- 
tional banks,  by  §5146  of  the  Revised  Statutes. 
"Every  director  must,  duringhis  whole  term  of 
service,  be  a  citizen  of  the  United  States,  and 
at  least  three  fourths  of  the  directors  must 
have  resided  in  the  State,  Territory,  or  district 
in  which  the  association  is  located,  for  at  least 
one  year  immediately  preceding  their  election, 
and  must  be  residents  therein  during  their  con- 
tinuance in  office.  Every  director  must  own, 
in  his  own  right,  at  least  ten  shares  of  the  capi- 
tal stock  of  the  association  of  which  he  is  a 
director.  Any  director  who  ceases  to  l>e  the 
owner  of  ten  shares  of  the  stock,  or  who  be- 
comes in  any  other  manner  disqualified,  shall 
thereby  vacate  his  place."  Section  5147  reads 
as  follows:  "Each  director,  when  appointed 
or  elected,  shall  take  an  oath  that  he  will,  so 
far  as  the  duty  devolves  on  him,  diligently  and 
honestiy  admmister  the  affairs  of  such  associa- 
tion, and  will  not  knowingly  violate,  or  will- 
ing^ly  permit  to  be  violatea,  any  of  the  pro- 
visions of  this  title,  and  that  he  is  the  owner 
in  good  faith,  and  in  his  own  ri&rht,  of  the 
number  of  shares  of  stock  required  by  this 
title,  subscribed  by  him,  or  standing  in  bis 
name  on  the  books  of  the  association,  and  that 
the  same  is  not  hypothecated,  or  in  any  way 
pledged,  as  security  for  any  loan  or  debt. 
Such  oath,  subscribed  by  the  director  making 
it,  and  certified  by  the  officer  before  whom  it 
is  taken,  shall  be  immediately  transmitted  to 
the  comptroller  of  the  currency,  and  shall  be 
filed  and  preserved  in  his  office." 

The  meaning  of  §  5146  is  that  every  direc- 
tor must  own  in  his  own  right,  during  his 
whole  term  of  service,  at  least  10  shares  of  the 
stock;  and  that,  if  he  does  not  own  such  10 
shares,  he  cannot  become  or  continue  adirectr 
or.  In  the  absence  of  any  proof  on  the  sub- 
ject, it  is  to  be  presumed  that  the  defendant 
took  the  oath  prescribed  in  §  5147,  when  he 
was  appointed,  that  he  ownea  10  shares  of  the 
stock.  As  he  was  appointed  a  director  and 
vice-president  at  least  as  early  as  November  21, 
1888,  and  acted  as  such  from  that  time,  and 
did  not  purchase  the  20  shares  from  Sours  un- 
til  December  12, 1^68,  he  w«s  viokting  the 
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law  during  that  interval,  unless  he  owned 
during  that  space  of  time  at  least  10  shares  of 
the  stock;  and  if  he  took  the  oath  prescribed 
by  §  5147,  he  took  it  untruly  if  he  did  not  own 
when  he  took  it  10  shares  of  the  stock.  Ac- 
£60]  cording  to  his  own  testimony,  he  was  elected 
vice-president  on  the  21st  of  November,  and 
acted  as  such  from  that  time,  and  also  from 
that  time  fulfilled  the  duties  of  cashier  of  the 
bank,  covering  the  period  prior  to  December 
12,  when  be  purchased  the  20  shares  from 
Soars.  The  onlv  state  of  facts  consistent  with 
the  truth,  according  to  the  books  of  the  bank, 
is  that  he  owned  the  50  shares  from  October 
29,  1888,  the  day  those  shares  were  transferred 
to  him,  and  the  day  before  the  records  of  the 
iMnk  show  -that  he  was  elected  a  director.  It 
would  appear  that  those  50  shares  may  have 
been  transferred  to  him  at  par;  and  he  paid  a 

Eremium  of  t20  a  share  for  the  20  shares  which 
e  purchased  from  Sours. 

It  is  provided  as  follows  bv  §  6210  of  the 
Revised  Statutes:  "The  president  and  cashier 
of  every  national  banking  association  shall 
cause  to  be  kept  at  all  times  a  full  and  correct 
list  of  the  names  and  residences  of  all  the  share- 
holders in  the  association,  and  the  number  of 
shares  held  by  each,  in  the  oflBoe  where  its  busi- 
ness is  transacted.  Such  list  shaU  be  subject 
to  the  inspection  of  all  the  shareholders  and 
creditors  of  the  association,  and  the  officers 
authorized  to  assess  taxes  under  state  author- 
ity* during  business  honn  of  each  day  in  which 
business  may  be  leffally  transacted.  A  copy  of 
such  list,  on  the  nrst  Monday  of  July  of  each 
year,  verified  by  the  oath  of  such  president  or 
cashier,  shall  be  transmitted  to  the  comptroller 
of  the  currency." 

It  was  the  duty  of  the  defendant,  as  acting 
( nsbier.  and  in  the  absence  of  any  regular 
( ashier,  and  of  any  other  person  authorized  to 
act  as  cashier,  to  cause  to  be  kept,  under 
§  5210,  the  list  of  shareholders  and  of  the 
number  of  their  shares,  therein  specified;  and 
the  conclusive  presumption  must  be  that  he 
Ivept  such  list  and  was  cognizant  of  its  con- 
tents. It  necessarily  showed  his  ownership  of 
*he  50  shares.  Irrespective  of  the  general  du- 
( ies  imposed  by  law  upon  the  cashier  of  a  bank, 
or  a  person  who  acts  as  such  cashier,  the  stat- 
ute imposed  upon  him,  in  the  present  case,  the 
specific  duty  mentioned  in  %  6210;  and  it  must 
be  presumed  conclusively  that  he  knew,  from 
the  2in  of  November,  1888,  that  the  books 
showed  that  he  was  a  shareholder  to  the  amount 
of  the  60  shares.  The  instruction  of  the  cir- 
cuit  court  to  that  effect  was,  therefore,  proper. 
I  «^J  In  regard  to  the  dividend  of  26  per  cent,  it 

was  clearly  fraudulent  and  unlawful.  The  de- 
fendant did  not  get  rid  of  his  liability  for  the 
il,260  by  drawing  his  check  for  that  sum  in 
favor  of  De  Walt  Individually  and  handing  the 
same  to  De  Walt  The  money  belonged  to  the 
bank,  and  ouffht  to  have  been  restored  to  the 
bank.  The  dividend  being  unlawful,  and  the 
(1,260  bavinff  been  paid  to  the  defendant  by 
the  bank,  by  being  transferred  to  his  credit  by 
the  bank  on  its  books,  it  was  not  for  him  to 
take  the  place  of  the  bank  and  to  pay  the 
money  to  De  Walt  Whatever  might  have 
been  the  case  if  the  dividend  had  been  a  law- 
fnl  one  and  if  the  |1,260  had  been  transferred 
by  the  bank  to  the  credit  of  the  defendant 
MO 


through  inadvertence,  the  $1,850  was  noi 
the  lawful  property  of  De  Walt  than  if  the  60 
shares  (10  of  which  had  been  the  property  of 
De  Walt)  had  not  been  transferred  to  the  de- 
fendant by  the  instruction  of  De  Walt  to  Soora 
to  that  effect. 

The  various  instructions  asked  by  the  de- 
fendant and  refused,  were  all  of  them  predi- 
cated, in  substance,  on  the  assumption  that  the 
conduct  of  the  defendant  and  his  coooectioa 
with  the  iNink  were  not  such  as  to  estop  him 
from  denying  his  ownership  of  the  50  shares  of 
stock,  and  upon  tiie  alleged  fact  that  tlie  de- 
fendant, by  paving  the  $1,250  to  De  Walt  la 
respect  of  the  26  per  cent  dividend  oo  the  6I> 
shares,  had  freed  himself  from  his  liability  to^ 
repay  such  dividend  to  the  bank. 

No  general  rule  can  be  laid  down  as  to  what 
will  constitute,  in  any  particular  case,  an  ac- 
ceptance of  the  transfer  of  stock  or  the  equiva- 
lent thereof,  in  a  case  where  the  transferee  ia 
in  fact  ignorant  of  the  fact  of  transfer;  but 
each  case  must  be  decided  on  its  own  facts. 
In  the  present  case,  the  defendant  testlllas  that 
on  the  2d  of  January,  1884,  when  he  was  fas- 
formed  of  the  26  per  cent  dividend  and  of  the 
transfer  to  his  credit  of  $1,250  thereof,  be  at 
once  repudiated  the  transaction  and  oidered 
De  Walt  to  transfer  the  60  shares  to  bla  own 
name,  without  delay.    But  this  was  of  oo  more 
effect  than  his  drawing  his  check  for  the  $1,250 
to  the  order  of  De  Walt  individually,  and  bantl- 
ing it  to  De  Walt    The  defendant^  as  viee^ 
president  and  acting  cashier  of  the  bank,  bad 
the  power  himself  to  transfer  the  40  abarca 
back  to  McNany  and  the  10  shares  back  to  De 
Walt    He  did  not  do  ao,  but,  knowing  that 
the  60  shares  hsd  been  transferred  to  his  credit 
and  stood  in  his  name  upon  the  books,  he 
suffered  the  matter  to  remain  in  that  shape  for 
twenty  days,  until  the  doors  of  the  bank  were 
closed.    He  states  that  he  did  not  go  upon  the 
lury  until  after  the  transaction  which  resulted 
In  the  drawing  of  the  check  to  the  order  of 
De  Walt  for  $1,250.    It  was  the  defendant's 
duty,  and  he  had  the  power,  himself  to  make 
the  transfer  upon  the  Kwks  of  the  bank  ( W^ff- 
ney  v.  Butter,  118  U.  8. 655, 662,  [80:  266,2681; 
mchmond  y.  Ironi,  121  U.  8.  27,  68  (80:864, 
874]);  and  it  make  no  difference  as  to  his  pow- 
er to  transfer,  that  the  certificate  for  the  50 
shares  hsd  not  lieen  delivered  to  him.    BaeiM 
Nat.    Bank  v.   Ratm,    141  U.   S.  227,   2S» 

S5:  702. 7041.  It  appears  by  the  evMence  that 
e  bank  had  a  stock  refflster  and  a  book  of 
certificates  of  shares,  and  that  a  list  of  stodc- 
holders  and  of  transfers  was  kept  in  one  of  ite 
books,  although  it  hsd  no  regular  stock-book. 
The  Jury  would  not  have  been  Justified  im 
holding  tlie  defendant  not  liable  for  the  aieess- 
ment  on  the  60  aharea  or  for  the  $1,760  divi- 
dend. The  dividend  waa  undoubtedly  fraud- 
ulent, and  the  records  of  the  bsnk  were  falsified 
in  showing  that  the  defendant  was  pretnit  at 
the  meeting  at  which  the  dividend  waa  declared. 
It  was  declared,  probably,  bj  De  Wah  hiai- 
self  alone,  for  the  purpose  of  showing  a  flcti- 
tioua  prosperity  and  of  cooceallng  mm  th» 
pabUc  and  the  directors  the  real  coDditk»  of 
the  affairs  of  the  bank.  The  defendant  had 
had  noprevioiia  oonnecdon  with  banking  busi- 
ness, and  waa  deceived  \q  De  Walt  But  alt 
this  cannot  reUeve  him  from  UabfHty.    Tte 
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•utatflf  of  the  United  States  are  explicit  m  to 
the  oeceeearT  ownenhip  of  stock  Id  a  DatioDal 
baok  bj  a  director  thereof,  ami  as  to  bis  Uk- 
ing  an  oatb  to  that  effect,  and  as  to  the  keep- 
ing by  tbe  cssbier  of  a  correct  list  of  tbe  share- 
holders  and  of  the  number  of  shares  each  of 
tbem  holds;  and  it  cannot  be  held,  with  anj 
safety  to  tbe  interests  of  the  public  and  of 
those  who  deal  with  national  banks,  that  a  di- 
rector, who  also  is  Tice-president  and  acta  as 
cashi^,  can  shield  himself  from  liabilitj  bj 
alleffing  ignorance  of  what  appears  bj  tbe 
books  of  wnich  be  has  charge. 

It  has  been  held  in  England,  that  tbe  fact 
that  a  person  acts  as  director  will  not  of  itself 
make  bim  liable  as  a  bolder  of  tbe  number  of 
shares  required  to  qualify  bim  to  be  a  director, 
{Lffrd  Abercam'i  Clue,  4  De  O.  F.  &  J.  78, 95, 
110;  JU  Rmett*  Ca$6,  4  De  O.  J.  &  8.  426;) 
but  we  decide  this  case  on  tbe  fact  that  tbe  de- 
fendant appeared  by  tbe  books  of  tbe  bank  to 
be  the  bolder  of  tbe  60  shares  prior  to  the  time 
when  he  became  a  director  or  Tice- president, 
and  prior  to  tbe  time  when  be  began  to  act  as 
cashier;  and  we  bold  that,  acting  in  those  ca- 
pacities down  to  tbe  time  when  the  doors  of 
the  bank  were  closed,  he  must  be  presumed 
oonduslTely  to  have  had  knowledge,  during 
that  intenral,  of  what  tbe  books  of  tbe  bank 
ahowed  in  regsrd  to  bis  holding  the  60  shares; 
and  that  his  action  in  respect  of  the  86  percent 
dividend,  after  he  learned  of  it  on  tbe  9d  of 
January,  1884,  was  such  as  not  to  relieve  Urn 
from  bis  lisbility  for  tbe  $1,250. 

In  some  of  tbe  English  cases  cited,  there  was 
no  requirement  tbst.  in  order  to  be  a  director, 
there  should  be  ownership  of  a  specified  num- 
ber of  shares.  In  tbe  preseni  case,  the  statute 
required  an  ownership  of  at  least  10  shares,  to 
become  or  to  continue  a  director:  and  as  tbe 
books  of  tbe  bank  showed  that  60  shares  were 
transferred  to  tbe  defendant  before  he  was 
elected  a  director,  and  that  those  shares  were 
in  one  certificate,  the  defendant  could  not  have 
been  advised  that  be  held  10  shares,  without 
learning  at  the  same  time  that  be  held  60 
shares.  But,  in  tIcw  of  tbe  requirements  be- 
fore referred  to,  of  the  statute  of  the  United 
Stalea,  no  rule  of  law  deduced  from  the  Eng- 
lish authorities  can  apply. 


DAVID  L.  HAMMOND  n  al.,  Figk. 
in  Brr., 

9, 

WALTER  8.  J0HN8T0N.  Receiver  of  the 
Natiokal  Bahm  of  the  State  or  Mis- 
souri, VT  AL. 

Wkm  tku  eauri  wiU  not  noiem  a  $tai$  JudQ- 

wunt, 

<8ee&aBeporter^ed.1t-78J  ' 

Wbste  the  Bapieaie  Oourt  of  a  State  deoidss  a  CM- 
eial  qnesUoD  In  reDderiofa  Jadameot,  and  also 


deddes  against  tiie  plafntlff  in  errer  upon  an  inde- 
pendent around  not  Involvtnf  a  federal  qufittJon 
and  twoad  enomrh  to  maintain  the  jodirment,  tbe 
wrli  of  error  will  be  dismissed  without  eondder* 
InE  the  federal  question. 

[Ko.  114.] 
Argued  Nif9.  £6, 30, 1891.  Decided  Dee,  U,189L 

IK  ERROR  to  the  Supreme  Court  of  the 
8tate  of  Missouri,  to  review  a  Judgment  of 
that  court,  affirming  the  judgment  of  the  Cir- 
cuit Oourt  of  8t  Louis  County,  in  that  State 
in  favor  of  defendant  in  an  action  of  ejectment 
Diemieted, 

See  same  case  below,  11  West  Rep.  803,  98 
Ma  198. 

Tbe  facts  are  stated  in  tbe  opinion. 

Meeere,  Georipe  F.  Edmuads*  D.  J. 
Jeweti  and  Etnr^  B.  Denieon  for  plaintilEs 
in  error. 

Meure.  Jaat^a  M.  Lewis  and  J«  B*  Han- 
daraon  for  defendant  in  error. 

Mr,  Ohirf  Jiutice  Fuller  delivered  the 
opinion  of  the  oourt : 

This  was  an  action  of  ejectment,  for  a  lot 
described,  brought  in  the  Circuit  Court  of 
St  Louis  County,  June  16,  1874. 

The  facts  necessary  to  be  considered  in  the 
disposition  of  the  case  are  as  follows:  Jo- 
sepn  Hunot  claimed  a  head  right  of  800  ar- 
penta  of  land,  under  the  Spanish  government, 
dated  in  1808,  and  located  in  what  is  now 
New  Madrid  Coun^.  Missouri.  On  May  12, 
1810,  he  conveyed  this  land  by  warranty  deed 
to  Joseph  Vandenbenden,  and  on  November 
4,  1816,  Vandenbenden  conveyed  the  same 
by  a  lil^e  deed  to  Rufus  Easton.    January 


I 


8i,  1811,  the  claim  was  presented  for  con- 
firmation to  the  old  boara  of  commissioners 
and  rejected ;  but  on  November  1,  1815,  Re- 
corder Bates  recommended  the  claim  for  640 
acres  for  confirmation,  and  it  was  confirmed 
by  Act  of  Congress  of  April  89,  1816  (3 
Stat  at  L.  828).  August  12,  1816,  Recorder 
Bates  issued  a  oertincate.  No.  161,  stating 
that  the  tract  had  been  materially  injured  by 
earthquakes,  and  that  under  the  Act  of  Con- 
gress of  February  17,  1816,  Joseph  Hunot  or 
his  legal  representatives,  (who  nad  already 
received  a  certificate  for  160  acrea.)  were  en- 
titled to  locate  480  acres  of  land  on  any  of 
the  public  lands  of  the  Territory  of  Missouri, 
the  sale  of  which  was  authorized  by  law. 
On  June  16, 1818,  Rufus  Easton  made  appli- 
cation to  the  surveyor- ceneral  to  locate  the 
said  certificate  on  certain  landa  in  township 
45,  ranse  7  east,  being  tbe  same  on  which  it 
was  subsequently  located.  June  28,  1819, 
Joseph  C.  Brown,  United  States  deputy  sur- 
veyor, returned  to  tbe  surveyor- general's 
office  a  plat  and  description  of  tbe  480  acres 
surveyea  for  Joseph  Hunot  or  his  legal  repre- 
sentatives. This  survey,  which  was  num- 
bered 8,600,  was  returned  to  tbe  recorder  of 
land  titles  on  January  8,  1888,  and  on  Feb- 
ruary 2.  1888,  Frederick  R.  Conway,  the  re- 
corder, issued  and  delivered  to  Peter  Lindell 


NoiB.— AfCeiiirlftHe«Ofi<atA«  UfHtod  fitcrtM  8i*- 
prfais  Ooart,  where  fedenAqmet^Utm  mriwm^  or  wheire 
me  drvNPfi  in  qtweMew  iCohiCM,  treaty,  orObMiMhi- 
Mow,  fee  ffurfM  to  Martin  V.  Hunter,  4:  sr,  Matthews 
V.  Zaae,  t:  S6i.  and  WUUaaM  v.  Morrte.  S:  STL 

AMki$fiirieAictimeiUniUd8taiee8mtireme  Cam% 
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fodeelartiCa/«  Imp  eoCd  at  <i»  eoM<e(  wtfJk  atoto  eon- 
•ettwMofi;  io  reelee  deereee  of  etate  comrU;  m  Co  eon- 
iintfdofi  o/atoto knot,  tee  aotoi  to  Halt  V.  Lsmpblre, 
T:  Sn,  and  Oonunetetel  Bank  of  qncttnnatt  v.  Book* 
Inffham,!!:  ISBL 
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patent  certifleate  No.  404,  for  taid  stinrej, 
in  favor  of  Joaoph  Hunot  or  his  legal  repre- 
sentatiyes.  July  10,  1810,  Rufus  fSastoa  and 
wife,  by  deed  of  that  date,  conveyed  to  Wil- 
liam Stokes  284  acres  of  this  survey,  de- 
scribed particularly  by  metes  and  bounds. 
September  29,  1828,  Rufus  Easton,  by  deed 
of  that  date,  acknowledged  October  9,  1828, 
and  recorded  February  9,  1824,  in  which  he 
recited  that  he  had  previously,  on  Septem- 
ber 8,  1818,  executed  his  bond  to  Samuel 
Hammond  and  James  J.  Wilkinson  for  the 
same  land,  conveyed  to  Samuel  Hammond 
240  acres,  being  Uie  whole  of  the  Hunot 
survey,  as  locatSi  by  Rufus  Easton  by  vir- 
tue of  certificate  No.  161.  except  284  acres 
of  the  tract,  which  he  had  conveyed  to  Stokes. 
The  lot  in  question  in  this  suit  is  part  of 
the  240  acres.  Samuel  Hammond  occupied, 
fenced,  an«l  cultivated  this  land  between 
1818  and  1828.  In  1824  or  1825  he  left  St. 
Louis  and  went  to  South  Carolina,  where 
he  continued  to  reside  until  1842,  when  he 
died  leaving  five  children.  On  the  12th  of 
£75]  March,  1819,  Relfe,  Chew,  and  Clark  insti- 
tuted suit  against  Samuel  Hammond  in  the 
St.  Louis  Circuit  Court,  which  resulted  in 
a  Judgment  against  him  for  the  sum  of 
$6,841,801,  which  Judgment  was  finally 
affirmed  by  the  Uien  Supreme  Court  at  the 
May  Term,  1828.  An  execution  was  issued 
on  this  Judgment,  Kay  28,  1828,  and  deliv- 
ered to  the  sheriff  of  St.  Louis  County,  by 
virtue  of  which  he  levied  upon  the  240  acres, 
RS  the  property  of  Samuel  Hammond,  and, 
after  advertisement,  the  land  was  sold  by 
him,  October  8,  1828,  to  Relfe  and  Chew, 
who  were  the  highest  and  best  bidders  for 
the  same,  whereupon  the  sheriff  executed 
his  deed  to  said  purchasers  in  due  form  of 
law,  dated  November  4,  1828.  This  deed 
was  duly  acknowledged  and  recorded.  The 
land  was  subsequently  sold  and  conveyed  by 
Helfe  and  Chew  to  Peter  Lindell,  to  whom 
Joseph  Hunot  and  wife  had  also  conveyed. 
On  Augtist  80,  1859,  on  Lindell 's  applica- 
tion, a  patent  was  issued  by  the  United 
States  and  recorded  In  the  general  land  office, 
conveying  the  said  survey,  with  certain  ex- 
ceptions, to  Joseph  Hunot  or  his  lesal  repre- 
sentatives. The  patent,  although  dated  Au- 
gust 80,  1859,  was  under  consideration  in  the 
Department  of  the  Interior  until  November 
12,  1860,  when  the  Secretary  decided  in  fa- 
vor of  issuing  it. 

Plaintiffs  in  error  derive  their  claim  to  the 
land  as  heirs  of  Sanoel  Hammond  or  through 
conveyances  made  In  1878  and  1874  by  such 
heirs.  The  defendants  Johnston  and  Baker 
claim  title  to  the  particular  lot  sued  for 
under  one  of  the  heirs  of  Peter  Lindell. 

The  trial  of  the  action  having  resulted  in 
a  judgment  for  the  defendants,  the  case  was 
taken  to  the  Supreme  Court  of  Missouri  on 
appeal,  by  whicn  court  the  judgment  of  the 
circuit  court  was  affirmed.  The  opi nion  wil  1 
be  found  reported  in  98  Mo.  198.  Thereupon 
a  writ  of  error  was  sued  out  from  this  court. 

The  errors  assigned  here  are :    First,  that 
the  Supreme  Court  ened  in  holding  that 
Hammond  bad  any  title  to  the  land  in  con- ' 
f4t 


troversy,  which  could  be  levied  upon  by  tho 
sheriff  and  sold  upon  execution  against  nim« 
for  the  reason  that  the  United  States  survey 
No.  2,500,  made  under  said  certificate  No. 
161,  was  not  returned  to  the  recorder  of  land 
titles  for  the  Territory  of  Missouri  until 
January  8,  1888,  and  recorded  February  2, 
1888 ;  Second,  that  the  court  erred  in  hold- 
ing that  the  patent  to  Joseph  Hunot  or  his 
legal  representatives,  dated  August  80.  1859, 
though  not  delivered  until  1860,  took  effect 
from  its  date,  bywhich  error  it  was  claimed 
that  Samuel  E.  Hammond,  one  of  the  Grigi- 
nal  plaintiffs,  who  lived  in  Tennessee,  was 
erroneously  held  to  be  barred. 

The  Supreme  Court  of  Missouri  consid- 
ered, in  its  opinion,  and  overruled  certain 
objections  of  plaintiffs  to  the  deed  of  the 
sheriff  under  the  execution  in  the  suit  of 
Belfet  Chew,  and  Clark  v.  Edmnumd.  These 
objections  were  that  only  a  certified  copy  of 
the  deed  was  offered  in  evidence ;  that  tho 
deed  was  void  for  uncertainty  of  description ; 
that,  at  the  time  of  the  sale  under  the  execu- 
tion, Hammond  had  no  interest  in  the  land 
subject  to  sale ;  and  that  Easton  had  no  in- 
terest in  the  property,  because  the  surveyor- 
general  had  not,  at  the  date  of  Easton 's  deed 
to  Hammond,  returned  a  plat  of  the  survey 
to  the  recorder  of  land  titles,  and  did  not  & 
so  until  1888. 

Plaintiffs  in  error  contended  that,  at  the 
time  when  Easton  conveyed  to  Hammond, 
and  when  the  sheriff  sold  the  land  under  the 
execution,  the  title  to  the  land  was  in  the 
IJnited  States.  The  court  conceded  that  the 
legal  title  was  in  the  United  States,  but  held 
that  there  was  an  equitable  Interest  in  Eastun 
and  those  claiming  under  him,  which  waa 
subject  to  sale  under  execution,  and  that, 
unqer  the  statutes  of  Missouri,  the  sheriff's 
deed  was  effectual  in  passing  to  the  pur- 
chaser all  the  estate  and  interest  which  the 
debtor  had  at  the  time  of  the  Judgment. 
And  the  court  used  this  language :  ''Under 
the  view  we  have  taken  of  t£^  sheriff's  deed, 
and  the  force  and  effect  we  have  given  to  it, 
the  title  is  in  the  defendants,  and  the  Judg- 
ment will  be  affirmed*  This  result  as  to  t£o 
effect  of  the  sheriff's  deed  rendered  it  un- 
necessary to  pass  upon  the  other  questions 
presented  bv  the  record,  but  we  have  ruled 
upon  them  in  order  that  there  may  be  no  em- 
barrassment to  either  psrty  in  a  review  of 
this  Judgment  in  the  Bupreme  Court  of  tfaa 
United  States." 

It  is  well  settled  that  where  the  Supreme 
Court  of  a  State  decides  a  federal  questioo 
in  rendering  a  ludgment,  and  also  decides 
against  the  plaintiff  in  error  upon  an  inde- 
pendent ground  not  involving  a  federal 
question  fuid  broad  enough  to  maintain  the 
Judgment,  the  writ  of  error  will  be  dismissed 
without  considering  the  federal  question. 
HofMm  v.  JfcItMV  188  U.  8.  880  [ft :  660]  ; 
mUe  v.  Akef%  182  U.  8.  554 J88:  m]  ;  Am- 
der$on  Bridge  C&mpanp  v.  l%e  CUif  ef 
dereon^  anU^  900. 

TMed^  this  rule,  tktmiijferrvr 

ittu.a. 
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dTT  OF  NBW  ORLEANS  sr  al..  FffiB. 
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KBW  ORLEAKB   WATER  WORKS  00. 


EDWARD  OONERY,  Jb.,  n  al.,  Plf^ 

9. 

BEW  ORLEANS  WATER  WORKS  00. 

n  AL. 

(Bee  &  a  Beporter^  ad.  n-MD 

Juriidiction  depending  pn  fid^ral  qumUcn^dS' 
citum  qf  tiate  couTi--Q9$rm€nt  tf  ftdmtai 
que^ion — impairmeni  €f  obtiffotian  }f  ean- 
iraet — depriving  a/  property  without  diii$  pro- 


1.  lo  order  to  soitain  the  jariidJotioii  of  this  oourt 
upon  the  ground  that  a  fMerel  queetfoo  li  pre- 
eeoted.  It  ■bould  eppeer  either  tbet  audi  qoeettoo 
weirf  apperent  In  the  reowd  end  that  e  deoldon 
wee  mede  thereon,  or  that,  from  the  feott  eUted, 
•uoh  queetkm  mutt  here  erlieo,  end  been  neoe^ 
Mrily  InTolTOd  In  the  oeee. 

9L  U  it  appeer  either  thet  the  deoMoo  of  tiieetete 
ooart  was  made  upon  rulee  of  general  jnrlepru* 
denoe,  or  that  the  oaae  was  diepoeed  of  upon  other 
grounds,  broad  enough  In  tbems^Tes  to  soetaln 
the  Judgment  without  oonslderlng  the  federal 
qoertlon,  and  that  such  qoestlon  was  not  neoes* 
earliy  inrolTod,  the  jurlsdlotfton  of  this  ooort  will 
notattaoh. 

IL  Tlie  bare  aTermeot  of  a  federal  question  is  not 
to  all  oases  sufBdent;  there  must  beat  least  oolor 
of  ground  for  suob  averment. 

4  Biforethls  oourt  can  be  asked  to  determine 
whether  a  statute  has  Impaired  the  obligation 
of  a  contract.  It  should  appear  that  there  was  a 
legal  oontraot  subject  to  Impelrment;  a  oontraot 
whl6h  is  vXtra  vkrm  of  a  oorporation  orsnbjeot  to 
the  will  of  the  Leglilature,  cannot  be  Impaired  bj 
subeeqnent  iegftTntV>ni 

t.  To  oonstitute  a  violation  of  the  pcorislon 
against  deprlTing  anj  person  of  his  propertjr 
without  due  proeev  of  law,  it  should  appear  that 
such  person  has  a  propertj  to  the  particular 
thing  of  which  he  Is  alleged  to  have  been  deprived. 
[Nos.  688.  688.1 

Argu$dNP9.$.S,289L    IkMtd  Dm.  U,  1891. 

IN  ERROR  to  the  Supreme  Oourt  of  the  SUte 
of  Louisiana,  to  review  a  ludgmeot  of  that 
court  reveraioga  Judgment  of  the  Civl)  District 
Court  for  the  Pansh  of  Orleans,  adjudging  a 
oootract  for  the  supplyiDg  of  the  City  oF  New 
Orleans  with  water  and  toe  ordinance  author- 
iziog  it,  sod  the  Act  of  the  Legislature  of  1884, 
UDconsdtutiooal  and  void  aud  authoridng  an 
iojunctioo.  ) 

On  motloB  to  dismtsa.    Diimimed, 
See  same  case  below,  41  La.  Ann.  910. 


Statement  bj  Mr,  Ju$tie$  Browni 
This  wa4  a  motion  to  dismiss  the  writs  of 
error  in  theie  cases  upon  the  ground  that  no 
federal  question  was  involved.  The  suit  was 
originally  begun  by  the  tiling  of  a  petition  in 
the  Civil  District  Court  for  the  Parish  of  Or- 
leans by  Edward  Cooery,  Jr. ,  and  about  forl^ 
others,  resident  taxpayers  of  the  city  of  New 
Orleans,  against  tne  New  Orleans  Water 
Works  Company  and  the  city,  to  enjoin  the 
city  from  making  any  appropriations  or  diaw- 
ing  any  warranta  in  favor  of  the  Water  Works 
Company  under  a  certain  contract  set  forth 
in  the  bill.  0  ^ 

The  petition  sot  forth  in  substance— 
1.  That  the  Legislature  in  1877  incorpo- 
rated the  Neir  Orleans  Water  Works  Cora- 
panv  for  the  purpose  of  furnishing  the  iu- 
nabltants  of  the  city  with  an  adequate  supply 
of  pure  water,  granting  it  the  exclusive 
privilege  of  furnishing  water  to  the  city  and 
its  inhabitants,  by  means  of  pipes  and  con- 
duits, for  fifty  years  from  the  passage  of  the 
Act;  that  the  eleventh  section  of  the  Act 
provided  that  the  city  should  be  allowed  to 
use  all  water  for  municipal  purposes  free  of 
charge,  and  in  consideration  thereof  the 
frandiises  and  property  of  the  company 
should  be  exempt  from  taxation,  municipal, 
state,  or  parochial ;  that  in  section  1878  the 
Act  was  amended  in  sudi  manner  as  to  mako 
the  company  liable  to  state  taxes ;  and  that 
the  Act  was  accepted  by  the  city,  by  the 
Water  Works  Company  and  by  all  others 
interested,  and  the  property  purchased  by 
the  city  from  the  Commercial  Bank  waa 
transferred  to  the  corporation. 

8.  That  at  the  time  the  company  was  in- 
corpomted  it  was  known  bv  every  intelligent 
person  in  the  State  that  the  Legislature  nad 
no  power  to  exempt  property  from  taxation, 
except  such  as  was  usecf  for  church,  school, 
or  charitable  purposes ;  that  for  several  years 
the  Water  Works  Company  supplied  the  city 
with  water,  and  the  city  demanded  of  the 
company  no  taxes ;  that  in  the  year  18B1  the 
city  brought  suit  against  the  company  for 
the  sum  or  $11,484.87,  taxes  sssessed  upon 
its  property  for  that  year;  that  the  Water 
Works  Company  reconvened  in  that  suit  and 
demanded  payment  for  the  water  it  had 
furnished ;  that  in  the  civil  district  court, 
#here  the  case  was  tried.  Judgment  was 
rendered  in  favor  of  the  ci^  for  the  taxea, 
and  also  in  favcv  of  the  company  against  the 
city  for  the  value  of  the  water  supply  of  that 
year,  namely,  140,881.87;  that  the  city  ap- 
pealed, and  in  the  Supreme  Court  the  judg- 
ment in  favor  of  the  citr  was  afllrmed,  but 
the  Judgment  in  favor  or  the  company  waa 
reduced  to  $11,484.87,  the  exact  amount  of 
the  taxes  for  that  year ;  and  that  the  Supreme 
Court  decided  that»  under  the  Act  of  1877, 
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Mom,  see  noim  to  Martin  v.  Hunter,  4:  IT,  Matthews 
T.  Sana,  Ik  AM,  and  WlUlasss  v.  Norrls,  6:  ITL 
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the  company  had  no  right  to  recover  from  the 
•city  any  sum  for  the  water  supply  greater 
than  the  city  taxes  for  that  year. 

8.  That  the  company,  in  1884,  procured 
4Ln  Act  of  the  Legislature,  providing  that  the 
city  should  be  required  to  pay  the  company 
the  value  of  all  the  water  it  had  supplied  or 
•should  supply  during  any  jear  for  which 
taxes  had  been  levied  for  municipal  purposes ; 
Uiat  unless  the  city  should  provide  and  ap- 
propriate a  sum  sufficient  for  this  purpose 
the  company  should  not  be  compelled  to  de- 
liver water  to  it;  that  the  taxes  imposed 
«hould  not  be  exacted  until  the  citv  should 
have  provided  for  the  payment  of  the  water 
supply  for  the  same  year ;  and  that  the  city 
should  be  empowered  to  contract  with  the 
company,  and  determine  upon  the  terms  and 
•conditions,  and  fix  a  price  for  obtaining  from 
«ai(l  company  such  supply  of  clear  or  mtered 
water. 

4.  That,  acting  under  this  statute,  the  city 
•council,  in  September,  1884,  passed  an  or- 
•di  nance.  No.  909,  authorizing  the  mayor  to 
€ntcc  into  a  contract  with  the  company,  and 
in  pursuance  thereof  the  mayor  did  enter 
into  such  contract,  binding  the  city,  during 
the  whole  of  the  remainder  of  the  charter 
of  the  company,  to  pay  it  the  sum  of  $60 
for  every  fire  plug,  nrehydrant,  and  fire 
well  connected  with  the  mains  or  pipes  of  the 
company,  **of  which  there  are  now  1,189, 
and  which  number  shall  ever  be  the  least 
measure  of  the  annual  sum  to  be  paid  said 
company,  **  and  to  pay  $60  each  for  every 
additional  hydrant,  etc.  This  contract  was 
executed  October  8,  1^4. 

5.  That  said  ordinance,  No.  909,  and  said 
contract  were  not  authorized  by  the  Act  of 
1884 ;  that  the  Legislature  did  notcontemplate 
that  the  contract  relations  between  the  city 
and  the  companv,  as  set  forth  in  its  charter 
and  interpreted  by  the  Supreme  Court, 
should  be  in  any  manner  changed,  except 
for  the  purpose  of  enabling  the  company  to 
furnish  clear  and  filtered  writer  to  the  city ; 
that  the  only  proper  interpretation  of  said  Act 
was,  that  the  city,  before  it  demanded  Uie 
taxes  from  the  Water  Works  Company,  should 
provide  in  its  budget  for  the  payment  of  the 
amount  due  to  the  company  under  its  charter 
as  interpreted  by  the  Supreme  Court,  for  the 
water  fumished'in  that  year  by  the  company, 
and  that  the  value  of  the  water  mentioned 
did  not  mean  new  value  to  be  fixed  by 
contract  between  the  company  and  the  city, 
but  the  value  as  fixed  in  the  charter  of  the 
company,  which  was  binding  upon  both 
parties;  that,  if  the  Act  did  contemplate  a 
new  and  different  contract,  stipulating  what 
the  value  of  the  water  was,  it  was  unconsti- 
tutional, null  and  void,  in  that— First,  it 
violated  that  provision  of  the  state  constitu- 
tion which  declares  that,  ''The  General  As- 
sembly shall  not  pass  any  local  or  special 
law  creating  corporations,  or  amending,  re- 
newing, extending,  or  explaining  the  charter 
thereof."  Second,  that  it  violated  article  67 
which  declares  that  **  the  General  Assembly 
shall  have  no  power  to  release  or  extinguish', 
or  to  authorize  the  relcasinir  or  extinguish- 
ing, in  whole  or  in  part,  the  indebtedness, 
liability,  or  obligation,  of  any  corporation 
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or  individual  to  this  State  or  to  any  ptrisii 
or  municipal  corporation  therein."  Third, 
that  it  violated  Article  284,  which  prorida 
against  remitting  the  forfeiture  of  the  charter 
of  any  corporation,  or  renewini;  tltering, 
or  amending  the  same,  or  passing  anv  gntnX 
or  special  law  for  the  benefit  of  said  corpo- 
ration, ''except  on  the  condition  that  nid 
corporation  shall  thereafter  hold  its  chtrter 
subject  to  the  provisions  of  this  Constiui- 
tion."  Fourth,  that  it  also  violates  Article 
45,  because  it  embraces  more  than  one  objecL 

6.  That,  in  acccordanoe  with  this  unlawful 
contract,  the  city  appropriated,  for  the  reir 
1885,  $68, 840,  to  be  paid  to  the  Water  Worki 
Company  for  the  water  supply  for  that  vetr, 
of  which  it  had  already  been  paid  Pf^lZ; 
that  the  petitioners  presented  a  petit ioo  to 
the  council  protesting  against  this  ooDtiact, 
calling  attention  to  its  unoonstitutioiulity 
and  illegality,  and  askinn:  the  ooancil  to 
repudiate  it ;  that  the  council  m'^lected  to 
take  any  action ;  and  that  they  believe  it  did  . 
not  intend  to  do  so,  but  would  oontinoe  to  ' 
I  recognize  the  contract  from  fear  to  jesr  ind 
make  appropriations  to  pay  it. 

Wherefore  they  prayed  an  injunctloi 
against  the  city  from  making  any  appio- 
priation  under  the  contract,  and  that  the 
contract  of  October  8,  1884,  and  ovdimBei 
No.  909,  and  the  Act  of  the  Legislstaie  oC 
1884,  be  declared  unconstitutional,  null  lai 
void,  and  both  parties  be  enjoined  from  Ki- 
ting up  the  contract  as  valid  and  UndiniL 
Exceptions  were  filed  to  this  petition,  whicb 
were  sustained  and  the  petition  dindaei 
An  appeal  was  thereupon  taken  to  the  S«- 
preme  Court  of  the  State.  It  does  nol  apiMff 
clearly  what  became  of  this  appeal,  thoogh 
the  decree  of  the  ooort  below  seems  to  hati 
been  reversed,  fts  an  answer  was  saboeqoatly 
filed  in  the  court  of  orij^inal  JariidieDOi, 
admitting  most  of  the  allegations  of  fact  ii 
the  bill,  but  denyine  the  constnietlon  pit 
upon  the  contract,  ana  denying  that  the  prici 
contracted  to  be  paid  by  the  city  was  uifdr 


or  exorbitant.  Judgment  was  suhaeqnntlr 
entered  to  the  effect  that  the  oootracl«  ihi 
ordinance  No.  909  of  September  S8.  18Bi 
and  the  Act  of  the  LegisUture  of  188i  wM 
unconstitutional,  null  and  void*  and  aais- 
iunction  was  issued  according  to  the  pnjm 
of  the  bill.  An  appeal  was  taken  to  thi 
Supreme  Court  of  the  State,  upon  the  hnrisf 
of  which  the  Judgment  of  toe  lower  eosil 
was  reversed,  and  the  bill  dismissed  and  thi 
injunction  dissolved.  (41  La.  Ann.  9li) 
Thereupon  writs  of  error  were  sued  ovt  froa 
this  court,  both  by  the  city  of  New  OrloMi 
and  by  Conery  and  the  other  taipayefiL  Tk^ 
record  being  filed*  this  motion 
dismiss. 


Mevtn.  J. B.  BMkwith.  B.  E.BOL, 
A.  Breavz  and  F.  P.  Roeha.  for  delendM 

in  error,  in  favor  of  motion  todisminL 

Mr.  Carleton  HvBt,  for  plsintUb  is 
in  opposition  to  motion. 


Mr.  JuHice  Brown  delivered  the  opisi« 
of  the  court: 

In  order  to  sustoin  the  Jnrisdictioe  of  tlii 
court  upon  the  ground  that  a  feilf*^'  '^^ 
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•tion  is  presented,  it  should  appear  either  that 
-such  question  was  apparent  in  ttie  record, 
find  that  a  decision  was  made  thereon,  or  that, 
from  tiie  facts  stated,  such  question  must 
have  arisen,  and  been  necessarily  invoWed 
in  the  case.  If  it  appear  either  mat  the  de- 
cision of  the  state  court  was  made  upon  rules 
-of  general  Jurisprudence,  or  that  the  case  was 
.disposed  of  upon  other  grounds,  broad  enough 
in  themselves  to  sustain  the  Judgment  with- 
out considering  the  federal  question,  and  that 
«uch  question  was  not  neo^sarllj  in  vol  Ted, 
the  jurisdiction  of  this  court  will  not  attach. 

1.  Was  there  a  federal  question  involyed 
in  this  case?  None  such  appears  upon  the 
face  of  the  bill,  the  basis  of  which  is  a  con- 
flict between  the  Act  of  1884,  and  the  ordi- 
mance  and  contract  thereunder,  and  the  con- 
•stitution  of  the  State.  Four  clauses  of  the 
•constitution  are  cited,  all  of  which  this  Act 
is  alleged  to  violate ;  but  in  none  of  them  is 
there  a  suffgestion  of  a  conflict  with  the  fed- 
-eral  constitution  or  laws.  On  May  37,  1887, 
the  city  of  New  Orleans  filed  a  brief  answer 
to  the  bill  denying,  all  and  singular,  the 
4il legations  therein  contained,  etc.,  and  pray- 
ing Judgment  against  the  plaintiff's  demand. 
On  November  8,  1888,  without  withdrawing 
its  first  answer,  it  filed  an  amended  or  sup- 
plemental answer,  in  which  it  assumed  an 
•entirely  different  position,  averring  that  by 
the  terms  of  the  Act  of  1877  the  city  was  en- 
titled to  its  supply  of  water  free  of  charge, 
*'and  that  the  guaranty  of  this  law  to  the 
•city,  securing  to  it  the  benefits  of  free  water* 
has  not  been  and  cannot  bo  diminished  with- 
out impairing  the  obligation  of  contracts, 
snd  thereby  violating  article  1,  section  10 
'Ot  the  Constitution  of  the  United  SUtes;* 
and  that  the  ordinance  No.  iM  was  an  at- 
tempt to  frustrate  and  set  at  naught  the 
terms  of  the  Act  of  1877. 

The  second  answer  further  proceeded  to  al- 
lege the  illegality  of  the  contract  of  October 
:8,  1884,  also  of  the  ordinance  No.  900,  which 
was  charged  to  be  in  direct  violation  of  the 
Act  of  1884 ;  and  that  the  decision  of  the 
Supreme  Court  gave  a  Judicial  construction 
to  section  11  of  the  Act  of  1877,  and  deter- 
mined the  effect  of  the  legislative  contract 
lietween  the  city  and  the  Water  Works  Com- 
pany by  virtue  of  the  Act  of  1877,  and  de- 
•clared  that  the  latter,  under  said  contract, 
bad  no  power  to  demand  or  require  from  the 
-city  of  New  Orleans  in  any  year  any  sum 
for  the  water  supply,  which  it  was  bound 
under  Its  charter  to  rurnish  to  the  city,  greater 
than  the  amount  of  the  city  taxes  for  that 


The  answer,  in  its  further  averments,  is  a 
substantial  iteration  of  the  char»;es  made  in 
the  bill,  and  sets  forth  that  in  case  the  courts 
ahould  decide  that  the  Act  of  1884  did  au- 
thorize the  city  and  the  company  to  enter 
into  a  new  contract,  stipulating  the  value  of 
the  water  to  be  supplied,  the  Act  itself  was 
unconstitutional,  in  that  it  violated  no  less 
than  six  articles  of  the  state  constitution. 

The  district  court,  in  giving  Its  reasons 

for  judgment,  held  that,  notwitnntanding  the 

Act  of  1884,  the  obligation  of  the  companv 

to  furnish  the  water  supply  still  subsistea, 

aiibject  only  to  the  qualification  that  com- 
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pensation  equal  in  amount  to  the  taxes  ex* 
acted  might  be  claimed ;  and  that  in  requir- 
ing the  city  to  pay  for  all  the  water  it  re- 
ceived (in  the  event  of  its  demanding  the 
tax),  and  in  providing  specially  that,  unless 
it  set  apart  a  suflScient  sum  to  make  such 
pavment,  the  company  should  not  be  com- 
pelled to  deliver  water  as  provided  in  its 
charter,  the  Legislature  was  releasing  or  ox* 
tinguishing  an  obligation  which  had  been 
ascertained  and  defined  by  the  Supreme 
Court  of  the  State,  from  the  Water  Company 
to  the  city  of  New  Orleans,  within  the  mean- 
ing of  the  state  constitutional  provision,  ar- 
ticle 07,  which  provided  that  **the  General 
Assembly  shall  have  no  power  to  release  or 
extinguish,  or  to  authorize  the  releasing  or 
extinguishing,  in  whole  or  in  part,  Uie  in- 
debtedness, liabilitv  or  obligation  of  any 
corporation  or  individual  to  this  State,  or  to 
any  parish  or  municipal  corporation  therein. " 
The  court,  therefore,  sustained  the  prayer  of 
the  bill  and  granted  an  in  junction.  Thers 
was  no  reference  in  this  opinion  to  any  fed- 
eral question. 

On  appeal  to  the  Supreme  Court,  the  Judg- 
ment of  the  district  court  wac  reversed,  the 
majority  of  the  court  holding  that  the  decis- 
ion of  the  court  in  the  prior  case  annulling 
the  exemption  from  taxation  contained  in 
section  11  of  the  Act  of  1877  did  not  regu- 
late the  contract  between  the  parties  for  the 
future  as  to  the  price  of  the  water  to  be  fur- 
nished by  the  company,  since  that  would  be 
making  a  contract  for  the  parties  which  they 
never  intended,  and  which  was  not  warranted 
by  any  promises  in  the  water- works  charter; 
that  Uiere  was  no  other  section  of  the  Act 
imposing  any  obligation  upon  the  company 
to  Tumisn  free  water  to  the  city  for  any  fran- 
chise or  privilege  granted  by  the  State,  and 
that  the  city  could  not  impose  any  obliga- 
tion upon  it  contrary  to  the  original  grant, 
without  its  consent.  The  court  further  held 
that  there  was  no  proof  in  the  record  of  any 
fraud  or  undue  aavantage  obtained  by  the 
Water  Works  Company  over  the  city,  and 
that,  independent  of  any  statutory  provision 
subsequentlv  enacted,  authorising  the  city 
to  contract  for  its  water  supply  (alluding  to 
the  Act  of  1884),  it  had  full  and  plenary 
power  to  do  so  under  the  provisions  of  its 
charter.  The  court  also  held  that  the  Act 
of  1884,  and  the  ordinance  and  the  contract 
made  in  pursuance  of  it,  violated  no  provis- 
ion of  the  state  constitution,  and  were  valid« 
No  allusion  was  made  in  this  opinion  to  any 
federal  question. 

The  uhirf  Juitiee,  dissenting,  was  of  the 
opinion  that  the  judgment  In  the  prior  suit 
settled  forever  the  question  of  the  respective 
liability  of  both  corporations,  the  one  for  tha 
water  supplied,  the  other  for  the  taxps  de- 
mandable;  that  its  effect  was  to  close  the 
door  for  all  time  to  those  litigants  on  the 
subject  of  such  reciprocal  liability,  the  one 
to  tne  other ;  that  the  moment  It  was  rendered 
it  became  the  property  of  each  party,  who 
then  acquired  the  right  of  using  it  as  an 
effectual  shield  for  protection  against  any 
further  demand ;  that  it  was  designed  to  es- 
tablish firmly  for  the  futur? ,  during  the  term 
of  the  existence  of  the  ooropany,  Uiat  In  no 
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case  would  it  ever  claim  from  the  city  for 
water  supply  any  amount  in  excess  of  tliat 
which  the  city  would  have  the  riffht  to  de- 
mand for  taxes  due  her ;  that,  while  the  city 
of  New  Orleans  was  a  functionary  created  by 
the  sovereiflm,  it  did  not  follow  that  the 
sovereign  could  devest  it  of  its  property,  ap- 
propriate it  to  its  own  use,  or  give  it  away, 
or  impair  the  obligation  of  contracts  in  its 
favor;  and  that  it  was  incompetent  for  the 
Legislature  to  deprive  the  city  of  its  right  of 
ownership  to  the  Judgment  in  its  favor  where- 
by it  was  to  be  relieved  from  all  amount  ex- 
ceeding the  taxes  due  it  by  the  Water  Works 
Company.  This  is  the  only  opinion  which 
contains  any  suggestion  of  a  federal  ques- 
tion. There  was  another  dissenting  opinion, 
but  the  dissent  was  based  solely  upon  the 
ground  of  a  conflict  between  the  Act  of  1884 
and  the  state  constitution,  and  upon  the 
theory  that  the  prior  Judgment  operated  by 
way  of  estoppel  against  any  subsequent  agi- 
tation of  the  question  therein  decided. 

While  there  IS  in  the  amended  and  supple- 
mental answer  of  the  city  a  formal  averment 
that  Uie  ordinance  No.  w9  impaired  the  ob- 
ligation of  a  contract  arising  out  of  the  Act 
of  1877,  which  entitled  the  city  to  a  supply 
of  water  free  of  charge,  the  bare  averment 
of  a  federal  question  is  not  in  all  cases  suffi- 
cient. It  must  not  be  wholly  without  founda- 
tion. There  must  be  at  least  color  of  ground 
for  such  averment,  otherwise  a  federal  ques- 
tion might  be  set  up  in  almost  any  case,  and 
the  Jurisdiction  of  this  court  invoked  simply 
for  the  purpose  of  delay.  Thus  in  MiUing<xr 
V.  Hartupee,  78  U.  S.  6  Wall.  258  [18:  8d9]. 
it  was  held  **that  to  bring  a  case  within  that 
provision  of  the  Judiciary  Act,  which  de- 
clares that  the  final  Judgment  of  a  state  court 
may  be  re-examined,  where  is  drawn  in 
question  the  validity  of  an  authority  exer- 
cised under  the  United  States,  there  must  be 
something  more  than  a  bare  assertion  of  the 
exercise  of  such  authority."  In  delivering 
the  opinion  of  the  court  the  Ch^f  Juttiee 
observed:  ''The  authority  intended  by  the 
Act  is  one  having  a  real  existence,  derived 
from  competent  governmental  power.  If  a 
different  construction  had  been  intended. 
Confess  would  doubtless  have  used  fitting 
words.  The  Act  would  have  given  lurisdic- 
tion  in  cases  of  decisions  against  claims  of 
authority  under  the  United  States.  In  re- 
spect to  the  question  we  are  now  considering, 
'authority'  stands  upon  the  same  footing 
with  'troaty'  or  'stotute.'  If  a  right  were 
claimed  under  a  treaty  or  statute,  and  on 
looking  into  the  record.  It  should  appear 
that  no  such  treaty  or  statute  existed,  or  was 
in  force,  it  would  hardly  be  insisted  that 
this  court  could  review  the  decision  of  a 
state  court,  that  the  right  claimed  did  not 
exist."  This  language  was  used  in  connec- 
tion with  the  first  clause  of  section  709  of 
the  Revised  Statutes,  **  where  is  drawn  in 
question  the  validity  of  a  treaty  or  statute 
of,  or  an  authority  exercised  under,  the 
United  States,  and  the  decision  is  affainst 
cheir  validity,"  but  it  is  equally  applicable 
to  the  next  clause,  which  covers  toe  case 
under  ooosideration,  ''where  is  drawn  in 
/>nr«tion  the  validity  of  a  statute  of ,  or  an 
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authority  exercised  under  any  Stale,  oo  tlw 
ground  of  their  being  repugnant  to  the  Ooa- 
stitution,  treaties,  or  laws  of  the  Uniteil 
States,  and  the  decision  is  in  favor  at  tbeir 
validity." 

Applying  the  principle  of  this  decision  to 
the  present  case,  we  think  tliat  before  w^ 
can  be  askod  to  determine  whether  a  ststote 

has  impaired  the  obligation  of   m 

it  should  appear  that  Ukcn  was  a  legal 
tract  subject  to  impairment,  and  some  rrooad 
to  believe  that  it  has  been  impaired;  aad 
that  to  constitute  a  violation  of  the  provision 
against  depriving  any  person  of  bis  ptopcitj 
without  due  process  of  law,  it  should  appear 
that  such  person  has  a  property  in  a  partica- 
lar  thing  of  which  he  is  allegeid  to  have 


deprived.  ^ 

(^)  The  contract  relied  upon  in  this 
is  thiat  contained  in  section  11  of  the  Act  of 
1877,  which  provided  that  the  citf  sbookl 
be  allowed  the  free  use  of  water  for  municipal 
purposes,    in   consideration    wherefore   thr 
franchise  and  property  of  the  Water  Compeny 
should  be  exempted  from  taxation.     Tben 
are  several  reasons,  however,  why  the  city 
cannot  claim  that  tills  contract  was  impairn 
by  subsequent  legislation:     first,    becaoar 
the  contract  itself,  which  was  in  real  Ity  be- 
tween the  SUte  and  the  Water  Works  Oam- 
pany,  was  ultra  virti  and  void,  and  was  so  de- 
clared by  the  Supreme  Court  of  Louisiana  in 
the  case  between  the  city  and  the  Water  Worka 
Company,  86  La.  Ann.  482 ;  second,  hecaner 
the  city  repudiated  its  contract  by  bringiac 
suit  against  the  company  for  its  taxes ;  and 
it  does  not  now  lie  in  the  mouth  of  its  cocmsel 
to  clsim  that  the  obligation  of  auch  oontract 
was  impaired   by   subeequent    legislation, 
when  such  legislation  was  rendered  neoeaaarr 
by,  or  at  least  was  the  natural  outgrowth  of. 
its  own  repudiation  of  the  contract ;  third, 
the  city  being  a  municipal  corporation  and 
the  creature  of  the  state  Legialatoifi,  does 
not  stand  in  a  position  to  claim  the  benefit 
of  the  constitutional  provision  in  question, 
since  its  charter  can  be  amended,  chanmi. 
or  even  abolished  at  the  will  of  tlie  Legula- 
ture.    In  the  Dartmouth  OoUeoe  Case,  17  U. 
S.  4  Wheat.  518,  660.  661  [4 :  689.  664,  665], 
in  which  the  inviolability  of  private  diartcm 
was  first  asserted  by  this  court,  a  distinction 
is  taken,    in  the  opinion  of   Mr,    Juttitm 
Washington,  between  corporationa  for  public 
government  and  those  for  private  charity; 
and  it  is  said  tliat  the  first,  being  for  poblie 
advantage,  are  to  be  governed  aooordinr  ti> 
the  law  of  the  land :  and  that  such  a  corpo- 
ration may  be  controlled,  and  its  oonstitotion 
altered  and  amended  by  the  government,  in 
such   manner  as  the    public  interest  may 
require.    **  Such  legislative  interference  can 
not  be  said  to  impair  the  oontract  by  which 
the  corporation  was  formed,  because  there  is 
in  reality  but  one  party  to  It,  the  tmateea  or 
governors  of  the  oorporation  being  oaerfrly 
Uie  trustees  for  Uie  public,  the  omSvi  fne 
tru&t  of  the  f oundstion. "   Mr.  JusUm  Btarf 
was  also  of  opinion,  page  694,  thal^ 
porations  for  mere  pubiio  govenunent, 
as  towns,  cities  and  counties,  m^  in 
respects  be  subject  to  legislative  oontroL^ 
In  the  case  of  Eoit  Bittjord  v.  HBiqh*# 
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Bridge  Co,,  51  U.  8.  10  How.  511,  588,  584 
[18:  518.  527,  528],  the  oonstitutionAlitj  of 
sn  Act  of  the  Legislature  discootinuinff  a 
ferry,  the  francbiae  of  which  for  more  tEan 
one  hundred  yeara  had  belonged  to  the  town 
of  Hartford,  and  labsequently  to  that  of 
East  Hartford,  was  drawn  in  qneation.  It 
was  claimed  by  the  town  that  the  State  bad 
impaired  the  obligation  of  its  contract;  bat 
It  was  held  that  ^  the  parties  to  this  mnt 
did  not,  by  their  charter,  stand  in  the  attitude 
towards  Mch  other  of  making  a  contract  by 
it  such  as  contemplated  in  the  constitution, 
and  as  could  not  be  modified  by  subsequent 
legislation.  The  Legislature  was  acting  here 
CO  the  one  part  and  public  municipal  and 
political  corporations  on  the  other.  .  .  . 
llie  grantees  likewise,  the  towns  being  mere 
organizations  for  public  purposes,  were 
\iSb\t  to  have  their  public  powers,  rights, 
uid  duties  modified  or  abolished  at  any 
moment  by  the  Legislature.  .  .  .  Hence, 
ffenerally.  the  dqinffs  between  them  and  the 
Leffislature  are  In  Uie  nature  of  leglslatior. 
ratner  than  compact,  and  subject  to  all  the 
legislative  oonaitions  Just  named,  and, 
therefore,  to  be  considered  as  not  Tiolated 
by  subsequent  legislative  changes." 

8o  In  Laramie  Cowntjf  Oomre,  t.  Atbtmp 
Omniw  Oomre.,  98  U.  8.  807,  811  [28:  552, 
564].  It  was  held  that  the  Legislature  had 
power  to  diminish  or  enlarge  Uie  area  of  a 
county  whenever  the  public  convttiience  or 
necessity  required.  ^Institutions  of  the 
kind."  said  Mr.  Justice  Clifford  ** whether 
called  counties  or  towns,  are  the  auxiliaries 
of  the  8tate  In  the  Important  business  of 
municipal  rule,  and  cannot  have  the  least 
pretension  to  sustain  their  privileges  or  their 
existence  upon  anythlnff  like  a  contract  be- 
tween them  and  this  Legislature  of  the  State, 
because  there  Is  not  and  cannot  be  any  rec* 
iprocityol  stipulation,  and  their  objects  and 
duties  are  utterly  Incompatible  with  every- 
thing of  the  nature  of  compact."  So  In  the 
recent  case  of  WitHameon  v.  yitw  Jereev,  180 
U.  8.  189.  199  [82:  915,  919],  it  was  held 
that  the  power  of  taxation  on  the  part  of  a 
municipal  corporation  is  not  private  property 
or  a  vested  right  of  property  In  Its  hands ; 
bat  the  confernnff  of  such  power  is  an  exer- 
cise by  the  Legislature  of  a  public  wad  gov- 
ernmental power  which  cannot  be  Impi^ted 
In  perpetui^,  and  Is  always  subject  to  revo** 
cation,  modification,  and  control,  and  Is  not 
the  subject  of  contract  Said  Mr.  Justice 
Blatchford:  ''We  are  clearly  of  opinion 
that  such  a  grant  of  the  power  of  taxation, 
by  the  Legislature  of  a  State,  does  not  form 
such  a  contract  between  the  State  and  the 
township  as  Is  within  the  protection  of  the 
provision  of  the  Constitution  of  the  United 
States  which  forbids  the  passage  by  a  State 
of  a  law  impalrlQg  the  obligation  of  coo* 


At  the  last  term  of  this  oourt,  In  the  esse 
of  Asss  PMU  Bead  Bmsrd  v.  Skinkk,  140 
U.  8.  884  [85:  446],  it  was  held,  the  OMtf 
JutUm  speaking  for  the  court,  that  an  exec- 
utive tpncj  created  by  a  State  for  the  pur- 
pose of  Improving  pabllo  highways,  and 
empowvred  to  assess  the  cost  of  Its  Im- 
proveneats  apoo  adjoining  lands,  and  to 
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purchase  such  lands  as  were  dellnouent  in 
the  payment  of  the  assessment,  did  not  by 
such  purchase  acquire  a  contract  right  in  the 
land  so  bought,  which  the  State  could  not 
modify  without  violating  the  provisions  of 
the  Constitution  of  the  United  Stotes.  But 
further  citations  of  authorities  upon  this 
point  are  unnecessary ;  they  are  full  and  con- 
clusive to  the  point  that  the  municipality, 
being  a  mere  agent  of  the  State,  stands  In 
ita  governmental  or  public  character  In  no 
contract  relation  with  Its  sovereiirn.  at  whose 
pleasure  Its  charter  may  be  amended,  changed 
or  revoked,  without  the  Impairment  of  any 
constitutional  obligation,  while  with  respect 
to  its  private  or  proprietary  rights  and  in- 
terests it  may  be  entitled  to  ttie  constitutional 
protection.  In  this  case  the  city  has  no  more 
riffht  to  claim  an  Immunity  for  its  contract 
with  the  Water  Works  Ciompany,  than  it 
would  have  had  If  such  contract  had  been 
made  directly  with  the  State.  The  SUte 
having  authorized  such  contract,  might  re- 
voke or  modify  It  at  Its  pleasure. 

Equally  untenable  Is  the  claim  that  the 
Supreme  Court  of  the  State  gave  a  construc- 
tion to  this  Act  of  1877.  which  constitutes  a 
contract  between  the  Water  Works  Company 
and  the  city,  which  subsequent  leglBlatioo 
could  not  Impair.  In  construing  section  11. 
the  Supreme  Court  held  that  the  exemption 
from  taxation  was  Invalid,  and  that  the  re- 
convttitlonal  demand  of  Uie  Water  Works 
Company  for  the  water  supplied  was  sus- 
tainable only  to  the  exact  amount  of  taxes 
for  the  same  year.  This,  however,  was  not 
the  making  of  a  new  contract  between  the 
Water  Works  Company  and  the  city,  but  the 
nullification  of  an  ola  one,  and  a  determina- 
tion of  the  respective  rights  of  the  city  and 
the  company  under  that  section  of  the  Act. 
Courts  have  no  power  to  make  new  contracts 
or  to  impose  new  terms  upon  parties  to  con- 
tracts without  their  consent.  Their  powere 
are  exhausted  In  fixing  the  rights  of  parties  to 
contracts  already  existing.  But  conceding 
that  the  decision  of  the  Supreme  Court 
amounted  simply  to  an  interpretation  of  an 
existing  contract,  by  which  the  company 
agreed  to  furnish  the  city  with  water  In  con- 
sideration of  the  amount  of  Its  taxes,  yet  the 
contract  was,  for  the  reasons  already  stated,  so 
far  as  the  ci^  was  concerned,  subject  to  the 
will  of  the  Legislature.  As  was  Justly  re- 
marked in  the  concurring  opinion  of  Mr. 
Justice  Poch4  In  this  case :  "*  It  surely  cannot 
be  serlotisly  urged  that  the  Legislature  la 
stripped  of  its  power  to  authorize  a  contract 
to  have  effect  In  the  future  by  Judicial  In- 
terpretation of  a  contract,  and  which  at  the 
time  had  reference  to  the  present  and  to  the 
past  only.  A  very  large  proportion  of  the 
leglalatlon  In  all  the  states  is  prompted  by 
the  decisions  of  courts,  and  is  intended  to 
remedy  some  mischief  pointed  out  by  or  re- 
sulting from  the  utterances  of  the  courts  of 
the  country." 

Our  coDclusioD  upon  this  brandi  of  the 
case,  therefore,  is,  that  there  was  no  contract 
between  the  city  and  the  Water  Works  Com- 
pany whidi  was  protected  by  the  coostita- 
tionalprovisloQ  in  question. 

8.  Has  the  dty   been   deprived   of    lis 
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I'ountv  io  aid  of  the  said  railroad  oompaDT. 
Tlie  bin  alleged  tho  issuing  by  the  county 
of  $150«000  of  its  bonds,  dated  Koyerober  18. 
Ib77.  to  the  Belleville  and  £ldorado  Railroad 
Company;  $100,000  of  which  were  sub- 
scribed and  issued  under  the  Act  of  the  Oen- 
erul  Assembly  of  Illinois,  entitled,  **  An  Act 
to  Incorporate  the  Belleville  and  Eldorado 
Kailroad  Company,*  approved  February  22d. 
1861,  authorizing  a  subscription  to  the  capi- 
tal stock  of  said  company,  and  $50,000  of 
which  were  subscribed  and  issued  under  an 
Act  of  the  General  Assembly,  entitled,  **Aji 
Act  to  Authorize  Cities  and  Counties  to  Sub- 
scribe Stock  to  Railroads,"  approved  Novem- 
ber «,  1840.  The  bill  alleged  that  both 
classes  of  bonds  were  subscribed  and  issued 
In  pursuance  of  the  vote  of  the  people  of  the 
oounty  at  an  election  held  the  11th  day  of 
Heptember,  1800 ;  and  that  the  order  of  the 
oounty  court  submitting  the  proposal  to  the 
voters  named  certain  conditions  to  be  com- 
plied with  before  the  bonds  should  be  issued, 
one  of  which  was  that  the  railroad  should  be 
commenced  in  the  oounty  of  Franklin  within 
nine  months  from  the  date  of  the  election, 
and  completed  through  the  county  by  the  1st 
day  of  June.  1872.  The  bill  further  alleged 
that  the  orders  submitting  the  question  to 
the  voters  were  never  complied  with,  and 
particularly  that  the  road  was  not  completed 
within  the  time  provided;  that  all  of  the 
orders  and  resolutions  of  the  county  court 
and  the  board  of  supervisors  subsmbing, 
and  attempting  to  subscribe,  stock  to  said 
railroad  company  were  in  conflict  with  the 
constitution  of  the  State,  and  were  void ;  that 
the  state  auditor  bad  no  right  to  levy  taxes 
for  the  purpose  of  paying  the  principal  or 
interest  of  said  bonds ;  that  the  state  treas- 
urer bad  no  right  to  receive  or  pay  out  the 
same ;  and  that  the  Act  to  provide  for  paying 
railroad  debts  bv  counties,  approved  April 
!0«  1K60.  was  unconstitutional,  contrary  to 
public  policy,  and  void.  The  bill  prayed 
an  injunction  restraining  the  officers  of  the 
State  from  collecting  or  paying  out  taxes  in 
liquidation  of  said  oonds,  ana  that  the  in- 
dividual defendants  and  unknown  holders  of 
the  bonds  be  enjoined  from  suing  the  county 
upon  any  of  the  coupons  attached  to  such 
bonds. 

A  temporary  writ  of  injunction  was  issued 
as  prayed.  Service  by  pub!  ication  was  made 
upon  the  unknown  holders  of  the  bonds. 
Upon  the  27th  day  of  October,  1880.  a  decree 
was  taken  by  default.  At  the  October  Term, 
1891.  the  German  Savings  Bank  appeared  in 
the  cause,  had  the  decree  openea.  and  re- 
moved the  case  to  the  Circuit  Court  of  the 
United  Sutes  for  tho  Southern  District  of 
Illlooia,  to  which  it  was  submitted  upon 
proofs  taken,  and  upon  astipulation  that  the 
oefeDdant  was  the  bona  floe  holder  of  the 


bonds  set  up  in  its  answer,  and  purchased 
the  same  for  value  without  notice  of  any  da- 
fense.  The  answer  of  the  bank,  which  was 
also  adopted  by  other  defendants  intervening 
for  their  own  interests,  put  in  issue  every 
material  averment  of  the  bill,  and  prayed 
that,  as  to  the  bonds  and  coupons  held  by  it, 
the  bill  might  be  dismissed  for  want  of 
equity  and  the  injunction  dissolved.  On 
July  8,  1888.  a  decree  was  entered  declaring 
that  all  bonds  involved  in  the  case,  and  pur- 
porting on  their  face  to  have  been  issued 
under  the  provisions  of  the  Railroad  Act  of 
November  6,  1840,  were  issued  without  au- 
thority of  law,  and  were,  therefore,  void, 
and  decreeing  that,  as  to  the  holders  of  such 
bonds,  the  injunction  be  made  perpetual. 
The  decree  further  provided  that,  as  to  tlie 
specific  bonds  designated  by  their  numbers, 
and  among  others  the  bonds  belonging  to  the 
German  Sivings  Bank,  **pnrporting  on  their 
face  to  be  of  the  series  issued  under  the 
charter  of  the  said  Belleville  and  Eldorado 
Railroad  Company,  approved  February  22. 
1861,  the  court  doth  cfecree  in  favor  of  said 
defendanta,  the  said  several  respective  hold- 
ers thereof,  and  that  the  said  several  bonds 
and  the  coupons  thereof  are  valid  and  legal 
obligations  against  the  oounty  of  Franklin ; 
and  as  to  said  last  mentioned  series  of  said 
bonds  and  coupons  thereunto  attached,  at 
held  as  aforesaid,  the  court  doth  decree  that 
the  injunction  issued  in  this  cause  be  dis- 
solved, and  oomplainant's  bill  be  dismissed 
for  want  of  equity." 

The  German  Savings  Bank  in  June,  1888, 
appealed  from  so  much  of  this  decree  as  ad- 
judged that  nine  bonds,  which  had  been  is- 
sued under  the  Act  of  1840,  and  were  held 
by  the  bank,  were  void,  and  upon  such  ap- 
peal this  court  affirmed  the  oecree  of  the 
circuit  court.  German  8av.  Bank  w,  Fhink- 
Un  County,  128  U.  S.  526  [82:  510].  The 
county  of  Franklin,  however,  did  not  appeal 
from  the  decree  establishing  the  validity  of 
the  bonds  issued  under  the  Act  of  1861. 

After  the  plaintiff  bad  put  in  the  ssid 
record,  decree,  and  mandate  of  this  court,  in 
the  equity  case,  it  Introduced  in  evidence  the 
eighteen  bonda  which,  with  the  coupons 
thereof,  had  been  decreed  to  be  valid  and 
legal  obligations  against  the  county,  and 
also  put  in  evidence  coupons  cut  from  two 
other  bonds  which  had  also  been  adjudged 
to  be  valid.  The  defendant  introduced  no 
evidence,  but  claimed  that  the  evidence  con- 
tained In  the  record  Introduced  by  the  plain- 
tiff showed  that  the  bonds  and  coupons  there- 
from, upon  which  this  action  was  brought, 
were  invalid.  The  plaintiff  contended  that 
the  validity  of  said  bonda  and  coupons  had 
been  established  In  the  said  equitf  case,  and 
that  the  questioo  was  rm  adfudicata,  and  the 
court  so  decided.    To  reverse  the  judgment 


M  CD  wimeqiiencM  of  a  ntmmta  or  mtmimaliff 
oomplatiU^  see  Mofs  to  Homer  v.  Brown,  14:  sm 

Autr%M»ae^fiia  or  convict;  cgtUof.in  aimmui 
•aMi^seeiMte  to  United  States  v.  Perei,  •:  16S. 

MtocfcUcf  fmOgmcntbtvondUrrUonallimiUi^ 
mrfitffctteii,  see  Moto  to  Dartv  V.  Majrer.  6:  »r. 

AMtO 

t4t  U.  S. 


yee,a6  41L 

Aitoroeord 
of  fiA  diM, 

AMtO 
Mutton. 

nnssilUlfcC^ 


oaoCJhir  AoU,  see  nols  to  MOls  v.  Dor* 


•sfciiacn  of  pm  intkikmai  /MCt;  pUa 
note  to  MOIsv.  Dv  fee,  •:  411. 

of  fveoftlotfo  Jttritdietiitn  in 

of  enoUir  BUAc;  framd  m  pita  Co 

«MiCAirfltals,see  mCs  to  ChrtstBMS  v. 


98-101 


BUFBBMB  COCTBT  OF  THS  UMmED  StATM. 


of  the  circuit  oouit  in  this  behalf,  this  writ 
of  error  wm  sued  oat. 

Mmn.  Daniel  M.  Browalnir  tod  FiT- 
Uam  &  (hntreU  for  plaintiff  in  error. 

Mmn,  E*  E*  Cook  and  Sajanal  P. 
Wheeler  for  defendant  in  error. 

Jfr.  JuiHee  Brown  delivered  the  opinion 
of  the  court: 

Ai  both  partiei  claim  an  estoppel  bj  Tir- 
tue  of  the  decree  in  the  equity  suit  between 
the  partiei  to  this  suit,  it  only  becomes  ne- 
cessary to  consider  the  effect  of  this  decree. 
It  contains  two  separate  and  distinct  find- 
ings: First,  so  &r  as  the  nine  bonds  held 
by  the  German  Savings  Bank,  and  issued 
under  the  Act  of  NoTember  6,  1849,  were 
concerned,  the  decree  pronounced  them  to  be 
Toid,  and  as  to  them  the  injunction  was 
made  perpetual.  From  this  part  of  the  de- 
cree the  bank  appealed  to  this  court,  by  which 
the  decree  was  afDrmed.  128  U.  8.  526  [82 : 
6191 .  Second,  as  to  the  eighteen  bonds  issued 
unaer  the  Act  of  1861,  and  the  coupons  cut 
from  two  other  bonds  issued  under  the  same 
Act,  also  held  by  the  German  Savings  Bank, 
and  purporting  on  their  face  to  m  of  the 
series  issued  under  the  cliarter  of  said  Belle- 
ville and  Eldorado  Railroad  Company,  ap- 
Eved  February  22.  1861.  tht  decree  ad- 
iged  in  favor  of  the  defendant  bank,  and 
t  the  said  several  bonds  and  the  coupons 
thereof  were  legal  and  valid  obligations 
against  the  county  of  Franklin,  and  as  to 
this  series  the  injunction  was  dissolved  and 
the  complainant's  bill  dismissed.  No  appeal 
was  taken  from  this  part  of  the  decree  by  the 
county  of  Franklin,  but  it  now  insists  that 
these  bonds  arc  void  for  the  same  reasons 
tliat  the  bonds  issued  under  the  Act  of  No- 
vember 6,  1849,  were  adjudged  to  be  void, 
namely,  beci^use  both  series  were  issued  pur- 
suant to  the  same  vote  and  subject  to  the 
same  cooditions. 

The  record  of  the  equity  suit  does  not 
show  clearly  the  ground  upon  which  the 
court  based  its  distinction  between  the  two 
classes  of  bonds ;  nor  is  it  necessary  to  be  as- 
certained here.  It  is  sufficient  for  the  pur- 
poses of  this  suit  to  know  that  the  validity 
of  these  bonds  was  directly  put  iu  issue  by 
the  pleadings,  and  determined  adversely  to 
the  county.  The  plaintiff  alleged  in  its  bill 
tliat  these  bonds  were  invalid  oy  reason  of 
the  non-compliance  of  the  road  with  certain 
conditions  precedent  upon  which  they  were 
issued,  setting  up  with  great  particularity 
all  the  proceedings  prior  to  the  issue  of  the 
bonds ;  reciting  the  laws  under  which  they 
were  claimed  to  have  been  authorized  and 
demanding  their  cancellation  and  surrender 
upon  the  ground  that  the  Acts  of  the  county 
officers  were  unauthorized  and  void,  and  the 
laws  under  which  they  were  issued  unconsti- 
tutional. The  entire  question  of  their  valid- 
ity was  presented  and  tried  upon  the  merits, 
and  the  court  could  not  have  dismissed  the 
bill  as  to  these  bonds  without  holding  that 
they  were  valid,  and  the  further  finding  that 
the  several  bonds  and  coupons  thereof  **are 
valid  and  lesal  obligations"  added  nothing 
to  the  force  of  the  decree  dismissing  the  bilL 


The  defendant's  position  in  this 
is,  that  as  the  entire  record  taken  togtHkm 
shows  tliat  these  bonds  were  void,  this  oooft 
ought  not  to  treat  the  decree  of  the  ooort  be- 
low, adjudging  them  to  be  valid,  mtrm  mi- 
Judicata,  It  is  true  that  there  are  certain  an- 
thorities  to  the  effect  that,  in  the  case  of  deed^ 
if  the  truth  plainly  appears  on  the  face  of 
the  dtsed,  there  is,  generally  speaking,  no 
estoppel,  meaning  simply,  as  stated  by  Jlr. 
Bigelow,  (Bigelow,  £stoppel,  851.)  *thaS 
all  parts  of  the  deed  are  to  be  construed  to- 
gether ;  and  that  if  an  allegation  in  the  deed 
which  alone  would  work  an  estoppel  upon 
the  partiei  is  explained  in  another  part  of  tbs 
deed,  or  peihaps  another  deed  to  whi^  refer- 
ence is  made  for  the  purpoee.  there  ts  otdi- 
narilv  no  estoppel."  Lord  Coke  also  states 
certain  exceptions  to  the  conclusive  effect  of 
records,  one  of  these  being,  *^  where  the  troth 
appears  in  the  same  record,  as  where  the  de- 
fendant is  sued  by  the  wrong  name  and  en- 
ters into  a  bail  bond  prvut  the  writ,  as  be 
must,  and  then  put  in  bail  by  his  right  name, 
he  who  was  arrested  it  not  estopped  froai 
pleadinff  in  abatement ;  or  where  the  reoofd 
shows  that  the  Judgment  relied  on  as  an  es- 
toppel has  been  reversed  in  error."  But  ws 
know  of  no  case  which  goes  to  tlie  extent  of 
holding  that  where  a  court  having  oompleie 
Jurisdiction  of  the  case  has  pronoaoced  a  de^ 
cree  upon  a  certain  Issue,  such  issue  may  be 
retriea  in  a  collateral  action,  even  altboagk 
the  evidence  upon  which  the  case  is  heard  is 
sent  up  with  the  record.  If  this  were  possi- 
ble, then  in  every  such  case  where  a  Judg- 
ment or  decree  is  pleaded  by  way  of  estop- 
pel, and  the  record  shows  the  evidence  upon 
which  it  was  rendered,  the  court  in  which 
the  estoppel  was  pleaded  would  have  the 
power  to  retry  the  case  and  determine  wb^ber 
a  different  judgment  ouffht  not  to  have  \^r% 
rendered.  The  case  of  BrowntriUe  Tar  IHM. 
Comn.  V.  LoaQue,  129  U.  S.  493  [82 :  7^], 
has  perhaps  gone  as.  far  in  the  direction  in- 
dicated by  uie  defendant  as  anv  cast*  re- 
ported  in  the  books,  but  it  is  far  from  being 
an  authority  for  the  position  assumed  hers. 
That  was  a  petition  for  a  mandamus  to  en- 
force the  collection  of  Judgments  ctf  a  cir- 
cuit court  upon  certain  bonds  w'jich  tliis 
court  had  held  to  be  invalid.  The  awrt 
denied  the  application  of  the  relator  upon 
the  ground  that,  in  his  pleadings,  he  did  nni 
rely  exclusively  upon  the  Judraients.  hut 
opened  the  facts  wnich  attended  the  juilg- 
ments  for  the  purpose  of  counting  upon  a 
certain  Act  of  tne  Legislature  as  fumislifng 
the  remedy  which  he  sought,  and  that  by  so 
doing  he,  in  effect,  askea  the  court  to  order 
the  levy  of  a  tax  to  pay  the  coupons,  and  re- 
lied upon  the  Judgments  principally  as 
creating  an  estoppel  of  a  denial  of  the  power 
to  do  so.  ''Thus  invited,"  said  the  ilki^ 
Jiutiee,  **tiO  look  through  the  Judgments  to 
the  alleged  contracts  on  which  they  are 
founded,  and  finding  them  invalid  for  wmat 
of  power,  must  we  nevertheless  concede  to 
the  Judgments  themselves  such  effect,  by 
way  of  estoppel,  as  to  entitle  the  plaintil^ 
est  debito  JttstttuB,  to  a  writ  commaadiag  the 
levy  of  taxes  under  a  statute  which  was  not 
in  existence  when  these  bonds  wrr^  («««w«h« 
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•  .  .  But  where  application  It  made  to 
<x>l]ect  JudginenUi  bj  process  not  contained 
In  themselves,  and  requiring,  to  be  sustained, 
Teference  to  the  alleged  cause  of  action  upon 
which  they  are  founded,  the  aid  of  the  court 
should  not  be  granted  when  upon  the  face 
of  the  record  It  appears,  not  that  mere  error 
•upervened  in  the  rendition  of  such  Judg- 
ments,  but  that  they  rest  upon  no  cause  of 
Action  whatever.  **  This,  however,  does  not 
ioudi  the  question  of  the  binding  effect  of 
Judgments  when  offered  in  evidence  in  a  dis- 
tlnct  and  collateral  action.  We  know  of  no 
case  holding  their  probative  effect  to  be  any- 
thing else  Uian  conclusive.  Had  the  plain- 
iiff  county  desired  further  to  test  the  valid- 
ity of  these  bonds,  it  was  its  duty  to  liave 
appealed  from  this  decree,  as  did  the  bank 
with  respect  to  the  bonds  which  that  court 
held  to  be  invalid,  when  the  question  of  the 
validity  of  both  issues  could  have  been  heard 
MD<\  determined  by  this  court. 

TTusre  wu  no  error  in  the  finding  of  the  court 
Mow,  and  its  judgment  must  be  ajfirmed. 


HENRY  THOMAS  COOHLAN,  Appt., 

9, 

THE  60UTH  CAROLINA  RAILROAD 
COMPANY  ET  AL. 

(Bee  8. 0.  Beporter^  ed.  lOl-Ufi.) 

€hntraet»,  when  governed  by  the  law  ef  fhie  place 
of  performance— railrocui  bondi  to  be  wholly 
performed  in  England,  when  bear  intereet  ao- 

■  cording  to  it$  law— practical  coneiruetion  of 
•eontracte,  when  of  weight— where  master^e  ro- 
fort  it  not  excepted  to  the  direction  to  it  cannot 
be  taken  on  cyppeal— inference  ae  to  report. 

i.  Contracts  made  in  one  place  to  be  executed  In 
another  are,  as  a  general  rule,  to  be  governed  by 
the  law  of  the  place  of  performaooe. 

JL  Bonds  of  a  railroad  company  Id  South  OaroUna 
which  are  redeemable  and  are  to  be  wholly  per- 
formed in  England,  bear  interest  after  maturity 
according  to  the  law  of  England. 

1  The  practical  construction  which  the  parties 
pot  upon  bonds  after  their  maturity  as  to  whether 
tbey  bear  interest  according  to  the  law  of  the 
place  of  their  making  or  performance,  is  of 
weis^t,  if  their  interpretation  be  doubtfuL 

C  Where  there  was  no  exception  to  the  report  of 
the  master  as  to  the  amount  due  upon  bonds 
upon  the  ground  that  it  did  not  include  interest 
for  certain  periods  the  inference  is  that  appellant 
did  not  prove  the  interest  coupons  for  those 
periods,  and  where  he  failed  to  except  to  the  re- 
port on  the  ground  that  it  did  not  include  su<di 
Interest  he  cannot  urge  that  objection  on  appeal 
from  the  final  decree. 

TNo.  47. 1 

Argued  Oct.  SI,  t2, 1891.     Decided  Dee,  7, 1891. 


APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  SUtes  for  tbe  District  of 
South  Carolina,  fixing  the  amount  due  for 
principal  and  interest  on  railroad  bonds  and 
for  other  relief  as  to  sale  of  mortgaged  property. 
A^Kimed. 

Tormer  appeal  in  this  oasa  dismissed  183  U. 
a  649  mO:  U49). 

The  facts  are  stated  In  the  opinion. 

Mr.  H.  E.  Youikg  and  Jamet  Lowndee,  for 
appellant: 

The  appellant  upon  all  past  due  coupons  and 
past  due  bonds,  is  entitlea  that  interest  be  cal- 
culated according  to  the  rate  fixed  by  law  of 
South  Carolina,  vis,  seven  per  cent 

Langeton  v.  South  Carolina  R.  Oo.  2  S.  C. 
249;  ^an t.  Baldriek,% iicOord.  L  498;  WU- 
tar  T.  Bobineon,  8  Bail.  L.  274;  Wallace  v. 
M'OonneU,  88  U.  S.  18  Pet.  186  aO:  95);  Story, 
Bills,  J  288 ;  OaiUard  v.  Baa,  1  Nott  & 
McC.  L.  69:  Bretceter  v.  WakeMd,  68  U.  S.  22 
How.  118  (16:  801);  Texae  dP.R,  Co.  v.  Mar- 
lor,  128  U.  8.  701  (81:  808);  Walnut  v.  Wade. 
108  U.  &  688  (26:  626). 

In  South  Carolina  when  the  interest  is  pay- 
able at  certain  times,  interest  is  calculated  on 
interest  from  tbe  dates  it  fell  dae. 

O^NeaU  v.  Bookman,  9  Rich.  L.  80, 82;  Qihbee 
T.  Chisholm,  2  Nott  &  McC.  L.  88;  Singleton 
V.  Lewie.  2  Hill,  L.  408;  aNeaU  t.  Sime,  1 
Strobh.  L.  116;  DeBruhl  v.  Neuffer,  1  Strobh. 
L.  426;  Wright  v.  Banee.  10  CUch.  £q.  6^2; 
Sha/rpe  v.  Lee,  14  S.  C.  841;  Bmith  t.  Smith,  88 
8.  C.  210;  Brewtter  v.  Wabsfield,  68  U.  8.  22 
How.  118  (16:  801):  Aurora  City  v.  West,  74 
U.  8. 7  Wall.  105  (19: 50);  Bemhied  v.  Firman, 
89  U.  8.  22  Wall.  179  (22:  769):  Hdden  v. 
Freedman'e  San,  it  T.  Oo,  100  U.  8.  78,  74  (25: 
568);  Town  of  Ohio  v.  Frank,  108  U.  8.  697 
(26:  581);  Maeaachueette  Ben.  Aeeo,  v.  Milee, 
187  U.  8.  691  (84:  885). 

The  law  of  South  Carolina  governs  as  to  the 
interest. 

Gibbt  V.  Fremont,  9  Exch.  25;  Story,  Confi. 
L.  (7th  ed.)  §§(  296a,  508,  504,  508,  510;  Ayer 
V.  Tilden,  15  Gray,  79;  Goddard  v.  Foeter,  84 
U.  8.  17  Wall.  128  (21:  589);  Itee  v.  Farm- 
ere  Bank,  2  Allen,  289;  Pine  v.  Smith,  11  Gray, 
88;  Winthrop  r.  Oarleton,  12  Mass.  4:  Von 
Hemert  v.  Arter,  11  Met  210;  Cliapman  v. 
Robertson,  6  Paige,  632,  8  L.  ed.  1181;  Quince 
V.  CaUender,  1  Desaus.  Eq.  160;  Boyce  v.  Ed- 
warde,  29  U.  8.  4  Pet.  Ill  (7:  799);  Lanueee  v. 
Barker,  16  U.  a  8  Wheat.  101  (4:  848):  Do- 
Wolf  V.  Johneon,  28  U.  8.  10  Wheat.  867  (6: 
848);  Andrews  v.  Pond,  88  U.  8. 18  Pet.  65  (10: 
61);  Cook  V.  Moffat,  46  U.  8.  5  How.  810  (12: 
166):  BuUcley  v.  Eonold,  60  U.  8. 17  How.  891 
(15:  665);  MiUer  v.  Tiffany,  68  U.  8.  1  Wall 
810  (17:  548)  Cromwell  v.  Sae  County,  96  U.  8. 
51  (24:  681);  Chapman  t.  Robertson,  6  Paige, 
684,  8  L.  ed.  1182;  Adams  v.  Robertson,  87  Bl.  ' 
59;  Fergusson  t.  Fyffe,  8  Clark  &  F.  121;  Bain 


VOTm.—As  tointerest,  whenreeoveralbUas  damages 
or  on  money,  see  noteto  Sneed  v.  Wister,  6: 717. 

Ajs  to  rate  of  interest  after  maturity,  see  note  to 
Town  of  Ohio  v.  Frank,  S6:  68L 

uif  to  the  rule  0/ eolmilatlon  0/ intarest,  see  fioes  to 
0kor7  V.  Livtaigston«  10:  800l 

AsUfsiupsnsUmaf  interest  amino  war,  wsmnote  to 
Ward  V.  Smith,  10:  207. 

fjOT  %oei  nmd  k»  fori  as  to  interpretation,  wMdity 
142  U.  S>. 


of,  and  defenses  to,  eontmctt,  see  notes  to  Slacum  v. 
Pomery,8:  20S,  and  BeU  v.Bnien,  11:  811. 

^  to  tit(e«  to  lond  aooemed  hy  leer  loei  reC  tCtcB,  see 
fiotet  to  Clark  v.  Graham,  6:  884,  and  Darhr  v. 
Mayer,  6:  807. 

AstolexlociSn  distribution  of  ousts  of  deeeased; 
aUso of  damieaof  testator  os  to  validity  of  wiU,  «ee 
note  to  SmHh  v.  Union  Bank  of  Georgetown,  8: 21S. 

That  lex  fori  governs  in  respset  to  Statute  of  lAmi' 
toMofitiSee  note  to  Townsend  v.  Jemlson,  18:  IM. 

1^1 
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T.  White/taven  d  F.  J,  B.  Co,  Z  B.  h.  Cas.  1; 
Seott  y.  PiUUngUm,  15  Abb.  Pr.  280. 

Twenty  jean  is  the  bar  to  the  bonds  in  South 
Carolina. 

Shubrkk  y.  AdofM,  20  S.  0.  52;  Kenosha  y. 
LafMon,  76  U.  8. 9  Wall.  488  (10:  729);  LesHng- 
Um  y.  BuUer,  81  U.  8.  14  Wall.  296  (20:  812); 
Clark  y.  Iowa  City,  87  U.  8.  20  Wall  588  (22: 
428);  Bond  Debt  Com.  12  8.  C.  278. 

If  Coghlan  made  any  contract  to  receive  a 
leas  sum  for  a  greater,  due  to  him,  it  was  nudum 
pactum, 

Earridon  y.  Clote,  2  Johns.  450;  Fiteh  w,  8uP 
ton,  5  East,  282. 

The  receiving  less  than  he  was  entitled  to 
does  not  operate  as  an  estoppel  to  his  now 
claiming  what  be  was  legally  entitled  to. 

Tuin  Lick  OU  Co.  y.  Sarbury,  91  U.  8.  587 
(28:  829);  Barwood  y.  Cincinnati  d  0,  A,  L. 
R  Co.SiV,  8.  17  Wall.  81  (21:  558);  Wagner 
y.  Baird,  48  U.  8.  7  How.  284  (12:  681 );  Bad- 
ffer  y.  Bac^,  69  U.  8.  2  Wall.  92  (17:  887); 
TayUfT  y.  Benham,  46  U.  8.  5  How.  283  (12: 
180;;  Scotland  L,  Asao.  y.  Siddal,  8  DeG.  F.  A 
J.  58,  88;  Coekerdl  y.  Cholmeley,  1  Rubs.  &M. 
425;  P^nce  y.  Langdan,  99  U.  8.  581  (25:  421); 
Hopkius  y,  Matyck,  1  Hill,  Eg.  251 ;  8neU  y. 
AWintic  F.  d  M.  In$.  Co.  98  U.  8.  90,  91  (25: 
64,55). 

Mr,  Win.  E.  Eaj[*l««  for  appellee: 

Interest  is  to  be  paid  on  contracts  according 
to  the  law  of  the  place  where  they  are  to  be 
performed. 

Andrew  y.  Pond,  88  U.  8. 18  Pet.  78  (10:  67); 
Scotland  County  y.  HilL  18217.  8.  117  (88:  265); 
United  8tate$  Mortg.  Co,  y.  Sperry,  188  U.  8. 
886  (84:  978);  Liverpool  d  0.  W,  Steam,  Co,  y, 
Pheniw  Im,  Co,  129  U.  8.  897  (82:  788);  Peyton 
y.  HHnekin,  80  U.  a  18  Wall.  --  (20:  679); 
Eireehfteld  y.  Smith,  L.  R  1  C.  P.  840;  Allen 
y.  Merchant*  Bank  qf  New  York,  22  Wend. 
215:  Blodgett  y,  Durgin,  82  Yt  861;  BMneon 
y.  Blant,  1  W.  Bl.  284,  256, 258:  Oregon  d  W, 
T.  d  L  Co,  y.  Bathhun,  5  8awy.  82;  Bothschild 
y,  Ourrie,  1  Q.  B.  48;  Qaylord  y,  Jofin'ton,  5 
McLean,  448;  2  Kent,  Com.  460;  Cooper  y, 
Wuldegrate,  2  Beay.  282;  Edwards,  Bills  & 
Notes,  714,  719,  728;  Robin$(m  y.  Bland,  2 
Burr.  1077. 

Parties  contracting  in  a  8tate  whoae  laws 
make  void  a  promise  to  pay  more  than  a  cer- 
tain rate  of  interest  may  tnere  lawfully  bargain 
for  more  payable  in  another  8tate  where  the 
higher  rate  Vi  lawful. 

Junction  B,  Co,  y.  Bank  of  Aikland,  79  U. 
&  12  Wall.  226  (20: 885);  Parham  y.  Puttiam,  5 
Ck>ldw.  497;  Martin  y.  Martin,  1 8medes  A  M. 
176;  Senter  y.  Bowman,  5  Heisk.  14, 16;  Dun- 
can y.  Edm,  28  La.  Ann.  418;  MilUr  y.  Tiff- 
any, 68  U.  8.  1  WaU.  298  (it:  540);  Pratt  y. 
Adame,  7  Paige,  615,  4  L.  ed.  800;  Boberti  y. 
McNeely,  52  N.  C.  506;  Smith  y.  MuneU  Nat. 
Bank,  29  Ind.  158;  Arnold  y.  Potter,  22  Iowa, 
194:  Kennody  y.  Kn^hL  81  Wis.  840;  Bobb 
y.  Ealsey,  11  8medea  i  M.  140;  Leatenworth 
Second  Nat.  Bank  y.  Smoot,  2  McArth.  871; 
OockUr,  Flaok,  9ZJJ.  8. 844(28:  949);  Brabeton 
y.  Gibeon,  00  U.  8. 9  How.  277  (18:  187);  Oeb- 
Aonf  y.  Canada  S,  R  Co.  17Blatcht  417;  Bain- 
bridge  y.  WiUoeke,  Baldw.  587;  Eu$  y.  Eempf, 
10  Ben.  864;  Boyce  y.  Edwardt,^  U.  a4Pet 
128(7:  808):  BaiUk ef  United Statee y.  Danid^ 
87(7.8.1SFM.6S(9:99Q);  Qetpckoy.  Dubuq^, 


68  U.  8. 1  Wall.  206  (17:  525);  Pana  y.  BcmUr, 
107  U.  8.  529(27:  424);  8euddor>^.  Union  NmL 
Bank  qf  Chicago,  91  U.  8.  412  (28:  248). 

Mr,  Justice  Harljui  delivered  the  opinia» 
of  the  court : 

By  an  Act  of  the  General  Assembly  ul 
8outh  Carolina,  of  December  19ih,  183S,  the 
Cincinnati  and  Charleston  Railroad  Company 
was  incorporated  with   power  to  construct 
a  railroad  from  Charleston,  8outh  Carol inm. 
to  Cincinnati.  Ohio.    8  8tat.  8.  C.  409.     Se^ 
also  8  Stat.  8.   C.  854.  855.  880,  884,   406^ 
Subsequently,    December     2l8t,    1836,    tb» 
name  of  that  company  was  changed  to  that 
of  the  Louisville,  Cincinnati  and  Chailestoo 
Railroad  Company.    8  Stat.  96.     By  a  later 
Act,  passed  December  19th,  1848,  the  name 
of  the  latter  company  was  changed  to  that  of 
the  South  Carolina  Railroad  Company,  which 
acquired,  subject  to  certain  conditions,  tbm 
rights,  privileges,  and  property  of  the  Soatk 
Carolina  Canal  and  Railroad  Compiny,  in- 
corporated December  19th,  1827.      11   8taL 
8.  C.  295. 

The  Louisville,  Cincinnati  and  Charlestoo 
Railroad  Company  before  its  change  of 
name,  and  by  virtue  of  an  Act  of  December 
20th.  1887,  and  an  Act  amendatory  thereof, 
passed  December  19th,  1838,  6  SUt.  8.  C. 
571,  604,  issued  its  bonds  for  the  sum  of 
about  four  hundred  and  fifty  thouaand  pound* 
sterling,  redeemable  on  the  first  day  of  Jan- 
uary, 1866,  and  bearing  interest  at  the  rat» 
of  five  per  cent  per  annum,  some  in  deoomi* 
nations  of  £500,  and  others  of  £250.  IW 
£500  bonds  were  in  the  following  form : 

*'£500  8t*g.  £500it*g. 

"Unitbj)  States  or  Amkrica,  Btatk  or 
South  Cabouma. 
""Fite  Per  Cent  Loan. 
"The  Louisville,  Cincinnati  and  Charles- 
ton Railroad  Company,  under  the  guarmnt«# 
of  the  State  of  South  Carolina,  promise  t» 
pay  to  bearer  five  hundred  pounos  sterling, 
redeemable  on  the  first  day  of  January,  one 
thousand  eight  hundred  and  sixty-six,  and 
not  before  without  the  consent  of  the  holder 
of  this  certificate,  with  interest  thereon  at  tb* 
rate  of  five  per  cent  per  annum  from  the  daf • 
hereof,  the  said  interest  to  be  paid  seoil 
annually,  on  the  first  days  of  January  and 
July,  on  presenting  the  proper  coupons  for 
the  same  at  tiie  house  of  nlmera,  Mackillop, 
Dent  &  Co.,  London,  where  the  principal 
will  also  be  redeemed  oo  the  sorrender  oC 
this  certificate. 

''In  witness  whereof  the  said 
*  [seal.  ]       company  has  caused  its  corpomt* 
seal  to  be  hereunto  affixed,  at 
Charleston,  this  Slat  dfty  of  De- 
cember, 1^. 

"■RoB'T  T.  Hathb.  PremdfmL 
•B.  H.  Edwarda,  Soc'y  d  Trm**r,* 
To  each  bond  a  warrant  or  ooapon  waa  mU 
tached  in  this  form : 

'■Louisyille,  Cincinnati  and  Chartealoa 
Railroad  Company,  warrant  Na  49,  for  £lt 
lOf.,  being  half  yearly  inteieat  oo  bond  C 
No.  18,  payable  January  lit,  1868.  B.  H. 
Edwards,   Treas*r."     Tneaa  warranta  were 
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endorsed:    "Payable    at   Messrs.    Palmers, 
Ifiickillop,  Dent  &  Co." 

The  £250  bonds  were  in  the  same  form  as 
the  ones  of  larger  amount,  the  coupons  or 
warrants  calling  only  for  £6  5«. ,  interest. 

Upon  the  back  of  each  bond  was  endorsed 
the  above  Act  of  December  20th,  1837,  in 
fheae  words : 

*Aii  Act  to  Lend  the  Credit  of  the  State  to 

Secure  any  Loan  which  may  be  Made  by 

the  Louisville,  Cincinnati  and  Charleston 

Bailroad  Company,  and  for  other  Purposes. 

**Be  it  enacted  by  the  senate  and  house  of 

.  vepresentatives,  now  met  and  sitting  in  Gen- 

'^eral  Assembly,  and  by  the  authority  of  the 

lame.  That  the  faith  and  funds  of  the  State 

^  of    South   Carolina  be,    and  the  same  are 

;  hereby,  pledged  to  secure  the  punctual  pay- 

^'  ment  of  any  contract  which  shall  be  made  for 

;  borrowing  money  by  the  Louisville,  Cincin- 

\  nftti  and  Charleston  Railroad  Company  from 

[;  any  person  or  persons,  company  or  companies, 

corporation  or  corporations,  to  any  amount 

;.  not  exceeding  two  millions  of  dollars,  either 

'    In  the  United  States  or  in  Europe ;  and  when 

sadi  contract  or  contracts  shall  be  made  by 

^  bond  or  bonds,  certificate  or  certificates,  or 

^  other  Instrument  or  instruments,  signed  by 

'i  ti^  president  of  the  said  company,  imder  its 

'I  leal,  and  countersigned   by    tne  secretary 

r* thereof,  it  shall  be  the  duty  of  the  comp- 

t  troUer-general  of  this  State  to  endorse  there- 

r  on  that  the  faith  and  funds  of  the  State  of 

f  Booth  Carolina  are  ];)]edged  to  the  faithful 

P  performance  of  the  said  contract  or  contracts, 

■^',  Doth  as  it  respects  the  punctual  payment  of 

'  Xbe  principal  and  of  the  interest,  according 

to  the  terms  of  the  said  contract  or  contracts : 

Provid^,  that  the   interest  to  be  received 

thOTeby  and  made  payable  thereon  shall  not 

flzceed  the  rate  of  five  per  cent  per  annum  ; 

and  provided,  also,   that  the  comptroller- 

^  feneral  shall  not  endorse  any  such  contract 

'^  uatil  five  hundred  thousand  dollars  shall  be 

p^id  to  the  company  on  the  stock  thereof,  in 

wlii<di  event  he  shall  pledge  the  funds  and 

iaith  of  the  State  for  one  million  of  dollars ; 

and  when  five  hundred  thousand  dollars  more 

0mXl  be  paid  to'  the  company  on  the  stock 

^'ttMoeof,  the  comptroller-general  shall  pledge 

'Uw  funds  and  faith  of  the  State  for  one  other 

Wllionof  dDllars." 

'Lnmediately  following  this  copy  of  the 
^JLct^  on  each  bond,  was  this  guaranty :  **  The 
*(DOiidition  of  the  above  Act  having  been  faith- 
fdlly  complied  with,  I  do  hereby,  for  and 
in  oehalf  of  the  State  of  South  Carolina, 
cndone  her  guaranty  on  this  bond  for  the 
jMjment  and  redemption  of  the  principal 
and  interest  of  the  same.  Wm.  Ed.  Hayne, 
'Cdrnptroller.** 

The  appellant,  being  the  owner  of  six  of 

the  £500  bonds,  and  of  twelve  of  the  £250 

^  bond^  with  seven  semi-annual  coupons  at- 

;  tadied  to  eadi,  and  also  some  odd  coupons, 

L  tamght  this  suit,  April  4th,  1881,  in  one  of 

I  tile  courts  of  the  State  of  South  Carolina, 

I  ai^nst  the  South  Carolina  Railroad  Com- 

any  and  oUiers,  and  prayed  that  the  property 

vered  by  the  mortgage  created  by  the  Act 

December  20th,  1887, — which  mortgage 

3  State  had  failed  to  foreclose,  and  could 

9t  be  compelled  by  suit  to  foreclose, — be 
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sold,  and  the  proceeds  applied,  first,  to  the 
expenses  of  the  suit,  and  then  to  the  pay- 
ment of  the  bonds  held  by  the  plaintiff  and 
other  creditors  of  the  same  class,  with  inter- 
est, up  to  the  time  of  payment  and  exchange 
on  London. 

The  suit  was  removed  into  the  Circuit 
Court  of  the  United  States  for  the  District 
of  South  Carolina,  a  receiver  of  which  court 
held  possession  of  the  property  under  an 
order  made,  September  19th,  1878,  in  the  case 
of  CcUvin  Clafiin  v.  South  Carolina  Bailroact 
Company. 

It  is  stated  in  an  opinion  of  the  court  be- 
low that,  after  the  bonds  matured  in  1866, 
various  plans  to  arrange  the  debt  were- 
suggestcd,  adopted,  and  abandoned;  that, 
finally,  the  railroad  company  offered  to  settle 
past  due  sterling  bonds  by  issuing  in  ex- 
change first  mortgage  bonds,  not  guaranteed, 
by  tlie  State,  so  tfiat  for  each  sterling  bond  of 
£250  and  the  interest  due  thereon,  the  holder 
would  get  a  first  mortgage  bond  of  £300,  and 
for  each  bond  of  £500  and  interest,  a  first 
mortgage  bond  of  £600 ;  that  the  proposed 
new  bonds  were  dated  July  1st,  1868,  called^ 
for  semi-annual  interest  at  five  per  cent,  and. 
were  made  pavable,  as  were  the  guaranteed' 
bonds,  in  London ;  and  that  Coghlan  declined* 
to  exchange  his  bonds  for  the  new  ones,  but 
consented  to  receive,  and,  in  fact,  received- 
payment  of  semi-annual  installments  of  in- 
terest, precisely  as  if  he  had  made  the  ex- 
change— that  is,  he  received  interest  on  his- 
£500  and  £250  bonds  as  if  they  were,  re- 
spective! v,  for  £600  and  £300. 

By  a  decree  entered  December  15th,  1883, 
it  was  adjudged  that  the  plaintiff's  recovery 
for  bonds  held  and  proved  by  him  should  oe- 
as  follows:    Upon  each  bond  for  £500  and 
£250  respectively,  and  past  due  coupons  at- 
tached, so  held  and  proved,  the  sums  of  £600 
and  £300,  respectively,  with  interest  thereon 
from  1st  July,  1868,  at  the  rate  of  five  per 
cent  per  annum,  payable  semi -annual Iv  a& 
if  said  bonds  had  on  the  latter  date  been> 
exchanged  for  new  bonds  for  £600  and  £300, 
respectively ;  dated  1st  July,  1868,  less  all 
amounts  that  may  have  been  paid  on  account 
of  the  same  by  the  South  Carolina  Railroad 
Company  or  the  receiver  thereof  as  semi-an- 
nual interest. 

The  cause  was  referred  to  a  special  master 
to  take  an  account  of  the  amount  due  on  the- 
bonds  and  coupons  held  by  Coghlan.     Fronv 
that  decree  Coghlan  took  an  appeal,  which, 
was,  upon  his  motion  dismissed  by  this  court. 
May  27th,  1887,  for  the  reason,   no  doubt, 
that  the  decree  appealed  from  was  only  in- 
terlocutory.     122    U.    S.    649    [30:    1249]. 
Upon  the  return  of  the  cause  the  master  re- 
ported the  amount  due  him  up  to  July  1st, 
1887,  upon  the  bonds,  as  if  exchanged,  cal- 
culating the  interest  at  five  per  cent  with 
semi-annual  rests,  and  giving  interest  uponi 
interest  at  the  same  rate,  was  £10,620;  and 
up  to  Februarv  28th,  18i88,  upon  the  same 
basis,  was  £8,o25^.    He  reported  also  that 
on  the  date  last  named  a  tender  was  made  to^ 
the  plaintiff's  then  attorney  of  |44,600.    In 
making  his  calculations  the  master  reported 
that  the  pound  sterling  in  all  payments  was- 
te be  estimated  at  $4.44}. 
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itbe  appellant  waa  £10,79e.l(>T|s.  the  princi- 
pal and  Intereat  on  the  bonds  neld  by  him 
■calculated  according  to  the  principles  of  the 
msster'B  report;  and,  rating  the  pound  at 
A4.441,  the  above  amount  was  equivalent  to 
|4T,995.38:  the  interest,  aft«r  the  decree,  to 
be  at  the  rate  of  aeven  per  cent  per  annum. 
We  have  seen  that  the  bonds  in  suit  were 
."_:_  nthofiret  day  of  January,  18M, 
t  before  without  the  consent  of  the 
iholder,  and  were  payable  In  pounds  sterling 
wltb  interest  at  the  rate  of  five  per  cent  per 
.annum  from  date,  the  interest  to  be  paid  semi- 
annually on  named  days,  "on  presenting  the 
f  roper  couponB  for  the  same  at  the  house  of 
aimers,  Hacklllop,  Dent  &  Co.,  London, 
where  the  principal  will  also  t>e  redeemed 
on  the  surrender  of  this  certificate."  The 
■contract,  therefore,  was  one  which  In  all  its 
parts  WB8  to  be  performed  in  England. 
Nevertheless,  It  la  contended  that  the  prin- 
cipal sum  agreed  to  l>e  paid  should  bear  In. 
terest  at  the  rate,  seven  per  cent,  fixed  by  tbe 
laws  of  South  Carolina.  The  only  basis  for 
-tbiscontcntion  lathe  mere  fact  that  the  bonds 
purport  to  have  Iteen  made  in  that  Slate. 
But  that  fact  Is  not  conclusive.  A.11  the  terms 
of  the  contract  must  be  examined.  In  connec- 
tion with  the  attendant  clrcumatauceB,  to  aa- 
■cenaln  what  law  was  in  the  view  of  the 
parties  when  tbe  contract  was  executed.  For, 
as  said  by  Chi^  Juttiee  Marshall  In  Wayman 
T.  Stnitkard.  28  U.  S.  10  Wheat.  1,  48  [6 : 
■253,  9W],  it isaprineiple,  universallyreoog- 
nlzed,  that  "In  every  forum  a  contract  la 
,covemed  by  the  law  with  a  view  to  which 
Tt  was  made."  And  by  jCotvJ  Mansfield,  In 
Bebiiiionv.  Bland,  3Burr.  1077,  1078;  -The 
parties  had  a  view  to  the  law  of  England. 
The  law  of  the  place  can  never  be  the  rule 
when  the  transaction  Is  entered  into  with  fti 
■express  view  to  the  law  of  another  countir 
as  the  rule  by  which  It  Is  to  be  tcovemea. 
Now  here  the  payment  la  to  be  In  Ensland  ; 
it  is  an  Englisn  security  and  so  Intended  by 
the  partie*. "  Referring  to  these  and  many 
other  cases,  this  court,  speaking  by  .Vr. 
Jutiioe  Matthews,  held,  upon  full  considera- 
ton,  in  Pritchara  v.  Jfiwfam.  108  U.  S.  124, 
18fl  [27 :  104,  108] ,  that  the  law,  upon  which 
the  nature,  interpretation,  and  validity  of  a 
contract  depended,  was  that  which  the  par- 
ties, either  expressly  or  presumptively,  in- 
corporated into  it  as  constituting  Ita  obliga- 
tion. This  doctrine  was  reafflrmel  In 
lAverpoei  ,■«  0.  W.  Steam  Oo.  v.  Phenix  Iru. 
Co. ,  128  U.  fi.  307,  458  [82 :  788,  708] ,  where 
It  was  aald  that,  ecconlinK  to  the  great  pre- 
ponderance, If  not  the  uniform  concurrence 
-of  authority,  the  general  rule  was,  "that  the 
nature,  the  obligation,  and  the  interpreta- 
tion of  a  contract  are  to  be  governed  by  the 
law  of  the  place  where  It  Is  made,  unless  the 
parties  at  the  time  of  making  It  have  some 
other  law  In  view."  The  elaborate  and  care- 
ful review  of  the  adjudged  cases,  American 
and  Engllah,  In  the  two  cases  last  cited, 
leaves  nothing  to  be  aald  upon  the  general 
•uMect. 

Wliat  law,  then,  did  the  parties  have  In 
Tiew  aa  determining  the  legal  consequences 
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^ited,  iB  to  pay  in  England ;  the  non-payment 
of  the  money  when  Uie  bill  becomes  due  is 
m  breach  in  "England  of  the  contract  which 
was  to  be  perfonned  in  England.  Upon  the 
tireach,  the  right  to  damages  or  interest  im- 
mediately accrues ;  interest  is  given  as  com- 
pensation for  the  non-payment  in  England 
and  for  the  delay  of  payment  suffered  in 
Sni^land ;  and  I  think  that  the  law  of  Eng- 
land, that  is,  the  law  of  the  place  where  the 
default  has  happened,  must  govern  the  al- 
lowance of  interest  which  arises  out  of  that 
default."  See  also  .6^00  v.  Edwards,  29 
U.  8.  4  Pet.  Ill,  128  H:  799,  8081 ;  Miller 
T.  IHffany,  68  U.  S.  1  Wall.  298,  810  [17 : 
fMO,  648]  ;  Scudder  y.  Union  Nat  Bank  of 
Chicago,  91  U.  S.  406,  412  [28 :  245,  2481 ; 
SeaOand  Oounty  v.  ffiU,  182  U.  S.  107,  116 
m :  261,  2651  :  Story,  Confl.  L.  g  291 ;  2 
Kent,  Ck>m.  459,  460,  461 ;  Scofeld  v.  Day, 
M  Johns.  101 ;  Dickinson  v.  Edwa/rds,  77  N.  Y . 
4P78 :  Frees  y.  BroumeU.  85  N.  J.  L.  285,  287 ; 
IMk  y.  Mayo,  14  Vt.  88,  88 ;  iSc  varU  Heidel- 
-back,  2  Low.  526,  580 ;  Hunt  v.  BiaU,  87  Ala. 
•702,  704 ;  Arnold  v.  Potter,  22  Iowa,  194, 
198. 

The  cases  of  Tilden  v.  Blair,  88  U.  S.  21 
^all.  241,  247  [22:  682,  6881.  and  Eyuita- 
4I0  Trust  Co.  y.  Fowler, Ul  U.  8.  884  [85 :786], 
4tte  in  entire  harmony  with  these  principles. 
TUden  v.  ^air  was  an  action  by  the  holder 
4if  a  bill  drawn  at  Chica/;o,  Illinois,  upon 
parties  in  New  York,  and  accepted  payable 
4Kt  a  bank  in  New  York.  The  defense  was 
-usary,  and  the  question  was  presented  as  to 
whether  the  contract  was  a  New  York  or  an 
Illinois  contract.  If  a  New  York  contract, 
there  could  have  been  no  recovery ;  for,  by 
*the  law  of  that  State,  if  a  contract  was 
•ttBurious,  it  was  void,  and  no  recovery  could 
4iaye  been  had  of  principal  or  interest.  The 
.OHirt  held  it  to  be  an  Illinois  contract  and 
its  validity  determinable  by  the  laws  of  that 
8tate,  for  the  reason  that  before  the  accept* 
:ance  had  any  operation,  before  it  became  a 
bill,  the  acceptors  (for  whose  accommodation 
"the  bill  was  drawn)  sent  it  to  Illinois  to  be 
-there  negotiated,  and,  by  that  act,  indicated 
a  purpose  to  create  an  Illinois  bill.  The 
ODurt  also  based  its  judgment,  in  part,  upon 

40  Illinois  statute  providing  that  when  any 
•contract  or  loan  is  made  in  that  State,  or 
between  its  citizens  and  the  citizens  of  any 
mCher  State  or  country,  bearing  interest  at  a 
jrate  that  was  legal  in  Illinois,  it  should  be 
lawful  to  make  the  principal  and  interest 
Myable  in  any  other  State  or  Territory,  or 
in  Txindon,  in  which  case  the  contract  or  loan 
should  be  deemed  and  considered  as  governed 
by  the  laws  of  Illinois,  and  not  be  affected 
^  the  laws  of  the  place  where  it  was  to  be 
performed.  Rev.  Stat.  111.  1874,  p.  615, 
«ttap.  74. 

It  was  because  of  that  statute  that  a  note  , 
jtiycn  in  Illinois  by  a  citizen  of  that  State  to 

41  Connecticut  corporation,  payable  in  New 

York,  for  money  loaned  by  the  latter  to  the 

former,  and  secured  by  mortgage  upon  real 

«rtate  in  Illinois,   was  held,    in  Equitable 

Trust  Co,  y.  Fowler,  not  to  be  a  New 
York  contract  in  respect  to  the  interest  that 
Slight  be  taken,  but  to  be,  in  that  regard, 
in>yemed  by  the  laws  of  Illinois. 
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The  presumption  arising  from  the  face  of 
the  bonds,  that  the  legal  consequences  of  a 
failure  to  pay  them,  according  to  their  terms, 
were  to  be  determined  by  the  law  of  the 
place  of  performance,  is  strengthened  by  the 
practical  construction  the  parties  put  upon 
the  contract  after  the  bonds  matured.  Seven 
coupons,  with  the  installment  of  interest  for 
July  1st,  1866,  all  held  by  appellant,  were 
"capitalized"  upon  the  basis  of  treating  the 
£500  bonds  as  bonds  for  £606,  and  the  £250 
bonds  as  bonds  for  £800.  The  appellant 
refused  to  surrender  his  bonds,  for  fear  that 
by  so  doing  he  would  lose  the  benefit  of  the 
State's  guaranty  of  them;  yet  he  received 
interest  from  time  to  time  as  if  they  had 
been  exchanged.  On  the  18th  of  April,  1869, 
a  payment  was  made  to  him  of  interest  due 
July  1st,  1868,  which  was  endorsed  on  his 
bonds,  in  this  form:  "Paid  cm  this  bond 
£15,  half-yearly  dividend  due  Ist  July, 
1868,  as  if  it  had  been  exchanged  for  a  new 
bond.  ^  A  similar  endorsement  was  made  on 
his  bonds  for  each  half-year's  dividend  or 
interest  up  to  July  1st,  1880.  When  the 
receiver,  in  Clajlin  v.  South  Carolina  Bailroad 
Company,  made  payments  of  interest,  such 
payments  were  stamped  upon  the  bonds  in 
this  form :  "Paid  £80  sterling,  interest  due 
July  1st,  1878,  and  January  1st,  1879."  For 
the  interest  paid  to  him  for  July  Ist,  1879, 
appellant  executed  a  receipt  in  this  form : 
"Received  of  Baring  BroUiers  &  Co.,  ss 
agents  of  John  H.  Fisher,  receiver  of  South 
Carolina  Railroad  Company,  ninety  pounds 
sterling,  being  interest  due  July  1st,  1879, 
on  bonds  of.  the  Louisville,  Cincinnati  and 
Charleston  Railroad  Company,  of  £500  each, 
with  eight  coupons  attached,  representing 
600  pounds  sterling,  and  numbered,  respect- 
ively, as  follows:  18,  19,  20,  22,  28."  Re- 
ceipts  of  the  same  kind  were  given  for  him 
by  his  London  bankers,  for  the  interest  due 
Jsnuary  1st,  1880.  Similar  pavments  of  in- 
terest were  made  and  endorsed,  throughout 
the  whole  period  from  July  1st,  1868,  to 
July  1st,  1880,  on  the  twelve  original  £250 
bonds,  differing  from  the  others  only  in 
showing  that  the  half-yearly  interest  paid 
on  those  bonds  was  £7  10s,  The  receipts 
or  endorsements  on  both  series  of  bonds  show 
that,  commencing  regularly  with  the  interest 
due  July  1st,  186^,  but  including  the  install- 
ment due  July  1st,  1866,  Coghlan  received 
interest,  at  the  rate  of  five  per  cent  per 
annum,  upon  the  £500  and  £250  bonds,  re- 
spectively, as  if  exchanged  for  £600  and 
£800  bonds.  He  admits,  in  his  deposition, 
that  the  only  demand  ever  made  by  or  on  his 
behalf  of  interest  at  the  rate  of'  ;even  per 
cent  on  the  bonds  was  by  his  original  com- 
plaint in  this  suit,  filed  August  28th,  1880. 
These  facts  make  it  clear  that  the  claim  of 
interest,  after  the  maturity  of  the  bonds,  at 
the  rate  of  seven  per  cent  instead  of  the  rate 
of  five  per  cent,  was  an  after  thought  upon 
his  part. 

In  what  had  been  said,  we  have  assumed 
that  the  allowance  of  interest  at  the  rate  of 
five  per  cent  per  annum  was  in  conformity 
with  the  law  of  the  place  of  payment.  Tlie 
court  was  not  informed  by  the  pleadings  or 
proof  as  to  what  that  law  was,  and  Judicial 
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muUiorities  there  cited. 
nj  makes  no  complaint  of  the  allowance  that 
was  made  of  interest  and  the  appellant  doea 
not  claim  that  a  larger  allowance  was  re- 
quired by  Ute  law  ol  the  place  of  perfonn- 
ance.  He  inaists  only  that  he  was  entitled,  of 
right,  after  the  maturity  of  the  bonda  and 
the  respective-  coupons,  to  interest  at  the 
rate,  seven  per  cent,  fixed  by  the  laws  of 
South  Carolina ;   and  this,  notnithatanding 


the  condition  that  "the  interest  to  be  received 
thereby  and  made  payable  thereon"  should 
not  exceed  the  rate  of  Ave  per  cent  per  an- 
num. For  the  reasons  already  stated,  we  are 
uf  opiDioD  that  the  law  of  ttiat  Btate  did  not 
determine  the  rate  of  interest,  and  that  this 
Interpretation  of  the  contract,  if  it  were 
doubtful,  is  sustained  by  the  practical  con- 
struction placed  upon  it  by  the  conduct  of 
the  parties. 

One  other  question  in  the  case  requires 
notice  at  our  hands.  The  railroad  com- 
pany did  not  prove  payment  of  the  install- 
ments of  interest  due  January  and  July, 1867, 
and  January,  1868,  although  the  evidence 
^ows  payment  of  the  interest  due  July  1st, 
1866,  ana  the  interest  accruing  on  andafl«r 
July  lat,  1808,  up  to  July  Ist,  1880.  A  re- 
versal is  asked  upon  the  ground,  among  the 
others  already  examined,  that  the  court  erred 
In  not  requiring  the  interest  due  on  the  above 
date,  respectively,  to  be  paid  with  interest 
after  maturity  to  the  date  of  final  decree. 
No  mention  is  made  in  the  special  master's 
report  of  Hay  Gth,  1882,  or  in  the  interlocu- 
tory decree  of  1883,  or  in  the  master's  report 
of  1887.  or  in  the  final  decree  of  1887,  of 
the  interest  due  January  and  July,]86T,  and 
January,  1868.  There  was  no  exception  to 
the  reports  of  1883  and  1887,  upon  the  ground 
that  they  did  not  include  interest  for  those 
three  periods  of  six  mootha.  The  reasonable 
inference  is  that  the  appellant  did  not  pro- 
duce before  the  master  and  prove  the  Interest 
coupons  for  those  periods,  or  did  not  ask  that 
they  be  includea  in  the  report  as  to  the 
amount  due  upon  the  basis  fixed  in  the  in- 
terlocutory decree  of  1888.  Having  failed 
to  except  to  the  report  upon  the  ground  that 
it  did  not  Include  them,  we  do  not  think 
that  thfr  appellant  should  be  now  heard  to 
urge  this  as  an  objection  to  the  final  decree. 
Besides,  as  by  the  evidence  in  the  interest 
due  July  1st,  1806.  was  included  with  inler. 
est  due  July  1st,  1868,  in  the  capitalization 
whereby  the  £S00  and  £360  bonds  were 
treated  as  if  exchanged  for  £600  and  £300 
bonda.  It  would  be  strange  if  Uie  Installment 
of  interest  due  for  the  fntermedtate  periods 
of  January  and  July,  1867,and  January.  1868, 
were  not  embraced  by  that  arrangement. 
There  is  no  explanation  of  this  In  the  record. 
It  is  not  an  uareaoonable  presumption,  in 
▼lew  ot  all  the  clrcunwtancea,  that  in  aome 
way,  not  diaclosed  by  the  evidence,  thoM 
coupons  won  Mttled,  or  treated  as  Mttled, 
when  the  railroad  company  commenced  in 
180&  to  p«j,  and  the  appellant  received  U- 
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pretended  ountract  was  made,  goreroi  iU  coo- 
■ttruclioo  and  Talidity. 

Bmd  T.  Braffg,  17  HI.  09;  Staof  y.  Baker,  8 
ill.  417;  Adams  ▼.  Robertitm,  87  111.  45;  Emm 
▼.  Andenon,  78  HI  658. 

Memr$.  JkmhlmT  X.  Oovild,  F)rafai  B.  Be- 
^nf#  and  Bemrp  a  MeDaugal,  for  def eodaots  in 
<rror: 

A  parol  promise  to  accept  a  non-existing  bill 
•of  ezchanse,  upon  the  faith  of  which  the  bill 
irhen  drawn  is  purchased,  is  binding  upon  the 

fromisor  and  is  not  within  the  statute  of 
'rauds. 

TtfwndM  T.  Bumratt,  87  U.  8.  2  Pet  170  (7: 
380);  Light  t.  Pmeen,  18  Kan.  98;  1  Reed, 
-QtAU  Fr.  S  02:  Bamqf  t.  Nmoeomb,  9Cuah.  40. 

This  is  the  law  in  Illinois. 

Beudder  t.  Ionian  Nat.  Bank  cf  Chicago,  91 
U.  8.  418,  414  (28:  249);  Miuon  y.  Daump,  85 
HI.  429;  NeUon  t.  Fint  ^at.  Bank  qf  Oh&nM, 
48  HI.  80;  Sturgf  t.  Fburih  Nat.  Bank  of  Chi- 
<ago,  76  HI.  695;  St.  Louis  Nat.  Stock  Yards  t. 
</Beittp,  86  HI.  651. 

A  parol  promise  to  accept  a  bill  not  drawn, 
4s  a  contract  to  accept,  for  the  breach  of  which 
iin  action  lies. 

Bowse  w.  Edwards,  29  U.  8.  4  Pet  111,  128 
<7:  799,  808);  RusseU  y.  Wiggin,  2  8tory,  287; 
Cased  y.  Dou>e,  1  Blatchf.  842;  Bammcre 
Franklin  Bank  y.  L^neh,  62  Md.  270.  280. 

A  contract  is  to  be  goyemed  by  the  law  with 
«  yiew  to  which  it  was  made. 

Wa^fman  y.  Southard,  28  U.  a  10  Wheat  48 
<0:  204);  Pritehard  y.  Nort4m,  100  U.  a  124 
<d7:  104);  WatU  y.  Camors,  116  U.  a  868.  802 
<29:  400,  409);  Uojfd  y.  Ouibert,  L.  R  1  Q.  B. 
120. 

The  presumption  is  that  the  parties  intended 
their  contract  to  be  goyemed  bj  the  law  of  the 
place  of  performance. 

Cfery.  CTnifetf /^a/«t,  81  U.  a  0  Pet  172, 208 
<8:  859,  870);  Bankqf  United  States  y.  Daniel, 
^  U.  a  12  Pet  82,  65  (9:  989.  998);  Andrews 
y.  F&nd,  88  U.  a  18  Pet  06. 77. 78(10:  01,  00, 
<7)i  BsUt.  Bruen,  42  U.  a  1  How.  170  (11: 
69);  Pritehard  y.  Norton,  100  U.  8.  124  (27: 
104);  8tor7,  ContL  L.  (8th  ed.)  g  280.  and  note; 
Wharton.  Oonfl.  L.  (2d  ed.)  %%  898.  899;  1 
Parsons,  Notes  and  BUls  (dd  ed.)  820;  Byles. 
Bills  (7th  Am.  ed.)B  402;  Robinson  y.  Btand,  2 
Burr.  1077;  Now  Tirttd  Va.  8taU  Stock  Bank 
T.  Oibsonji  Doer,  688;  Dickinson  y.  Edwards, 
tS  How.  Pr.  24. 

These  parties  most  be  presumed  to  haye  ooo- 
traded  with  reference  to  the  law  of  Hlinois. 

New  England  Mortg.  Co.  y.  Voder,  28  Fed. 
Rep.  206;  BeU  y.  Packard.  00  Me.  Ill;  Hunt 
y.  Jones,  12  R  L  200;  Phillemore.  lot  Law. 
6ec.  D.  0.  L.  rV.  470,  471;  Junction  R.  Co.  y. 
Ashland  Bank,  79  U.  8. 12  Wall.  220  (20:  886); 
CromweU  y.  Sac  County.  90  U.  8.  61  (24:  081); 
MiUerr.  T^anu,  08  U.  8. 1  Wall.  298(17:  540); 
Ludhw  y.  Van  RensseUar,  1  Johns.  94;  Skinner 
y.  Tinker^  Barb.  888;  Mason  y.  D^'JOf ,  86 
HI  429;  Wynne  y.  Jackson,  2  Rnss.  851. 

Upon  questions  of  general  commercial  law 
the  United  States  courts  disregard  looU  statutes 
and  decisions. 

Watson  y.  Teinleg,  69  U.  a  18  How.  617(16: 
509);  Swift  y.  Tgmn,  41  U.  a  10  Pet  1  (10: 
806);  Miehioam  Cent.  R.  Co.  y.  Myriek,  107  U.  8. 
102  (27:  826);  Don  y.  Lippmann,  6  Okrk  A  F. 

ut  V.  a 


16;  Downer  y.  ChesArough,  80  Conn.  89;  ISsr- 
nowT.  Hoehstadter.  7  Hun,  80. 

Defendants  could  not  retain  the  cattle  or 
their  proceeds  and  repudiate  the  draft 

Hau  y.  Emporia  First  Nat.  Bank,  188  HI 
284;  Bameu  y.  Neweomb,  9  Gush.  60;  Swain  y. 
Seamens,  70  U.  8.  9  Wall.  264,  274  (19:  664, 
600.) 

Mr.  Justice  Harlaa  deliyered  the  opinion 
of  the  court: 

This  is  an  action  of  assumpsit  It  is  based 
upon  an  alleged  yerbal  agreement  made  on 
or  about  April  Ist  1880,  at  Marshall.  Mis- 
souri, between  the  defendants  in  error,  plain- 
tiffs below,  doing  business  at  that  place  as 
bankers,  under  the  nume  of  Cordell  &  Dun- 
nica,  and  the  plaintiffs  in  error,  doing  busi- 
ness At  the  Union  Stock  Tarda.  (Chicago.  Illi- 
nois, under  the  name  of  Hall  Bros.  A  Co. 
There  was  a  yerdict  and  judgment  in  fayor 
of  the  plaintiffs  for  $6,786.79. 

The  alleged  agreement  was  in  substance 
that  Hall  Bros.  &  Oo.  would  accept  and  pay, 
or  pay  on  presentation,  all  drafts  made  upon 
them  by  one  Oeorge  Farlow,  in  fayor  of 
Oordell  A  Dunnica.  for  the  cost  of  any  11  ye 
stock  bought  by  Farlow  and  shipped  by  iiim 
from  Missouri  to  Hall  Bros,  i  Co.  at  the 
Union  Stock  Yards  at  Chicago. 

There  was  proof  before  tne  jury  tending 
to  show  that  on  or  about  July  18th.  1886. 
Farlow  shipped  from  Missouri  nine  car  loads 
of  cattle  ana  one  car  load  of  hogs,  consigned 
to  Hall  Bros.  &  Co.  at  the  Union  Stock  Yards, 
Chicago ;  that  such  cattle  and  hogs  were  re- 
ceiyedby  the  consignees,  and  by  them  were 
sold  for  account  of  Farlow ;  that  out  of  the 
proceeds  they  retained,  the  amount  of  the 
freight  on  the  shipment,  the  expenses  of  feed- 
ing the  stock  on  the  way  ana  at  the  stock 
yards,  the  charges  at  the  yards  and  of  the 
persons  who  came  to  Chicago  with  the  stock, 
the  commissions  of  the  consignees  on  the 
sale,  the  amoimt  Farlow  owed  them  for 
moneys  paid  on  other  drafts  oyer  and  aboye 
the  net  proceeds  of  llye  stock  reoeiyed  and 
sold  for  him  on  the  market  and  two  thous- 
and dollars  due  from  Farlow  to  Hall  Bros. 
A  Oo.  on  certain  past  due  promissory  notes 
giyen  for  money  loaned  to  nlm ;  that  at  the 
time  of  the  aboye  shipment  Farlow,  at  Mar- 
shall. Missouri,  the  place  of  agreement  nuide 
his  draft  of  date  July  18th.  1880.  upon  Hall 
Bros.  A  Co..  at  the  Union  Stock  Yards, 
Chicago,  in  fayor  of  Cordell  A  Dunnica  for 
$11,274.  the  draft  stoting  that  it  was  for  the 
nine  car  loads  of  cattle  and  one  car  load  of 
hogs;  that  this  draft  was  discounted  by 
Cordell  A  Dunnica,  and  the  proceeds  placed 
to  Farlow *8  credit  on  their  nooks;  that  the 
proceeds  were  paid  out  by  the  plaintiffs  on 
his  checks  in  fayor  of  the  parties  from  whom 
he  purchased  the  stock  mentioned  in  the  draft 
ana  for  the  expenses  incurred  in  the  ship- 
ment; thmt  the  draft  coyered  only  the  cost 
of  the  stock  to  Farlow ;  that  upon  its  presen* 
tation  to  Hall  Bros.  A  Co.  they  refused  to 
pay  it  and  the  same  was  protested  for  non- 
miyment;  end  that  subsequently,  Cordell  A 
Dunnica  received  from  Hall  Bros.  A  Co.  only 
the  sum  of  $5,980.66.  the  balance  of  the  pro- 
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ceeds  of  the  sale  of  the  aboTe  cattle  and  hogs, 
consigned  to  them  as  stated,  after  deducting 
the  amounts  retained  by  the  consignees,  out 
of  such  proceeds,  on  the  teveral  accounts 
above  mentioned. 

There  was  evidence  on  behalf  of  the  de- 
fendants tending  to  show  that  no  such  agree- 
ment was  made  as  that  allegjsd.  But  the  is- 
sues of  fact  were  fairly  submitted  to  the  jury, 
and  we  must  assume,  on  this  writ  of  error, 
that  the  jury  found  from  the  evidence  that 
the  alleged  agreement  was  made  between  the 
parties. 

Our  examination  must  be  restricted  to  the 
questions  of  law  involved  in  the  rulings  of 
the  court  below.  And  the  only  one  which, 
in  our  judgment,  it  is  necessary  to  notice  is 
that  arising  upon  the  instructions  asked  by 
the  defendant,  and  which  the  court  refused 
to  give,  to  the  effect  that  the  agreement  in 
question,  having  been  made  in  Missouri,  and 
not  huvinp:  been  reduced  to  writing,  was  in- 
valid under  the  statutes  of  that  State,  and 
could  not  be*  recognized  in  Illinois  as  the 
basis  of  an  action  there  against  the  defend- 
ants. 

The  statute  of  Missouri  referred  to  is  as 
follows:  **§  688.  No  person  within  this 
State  shall  be  charged  as  an  acceptor  of  a 
bill  of  exchange,  unless  his  acceptance  shall 
be  in  writing;,  signed  by  himself  or  his  law- 
ful agent.  %  584.  If  such  acceptance  be  writ- 
ten on  a  paper  other  than  the  bill,  it  shall 
not  bind  the  acceptor,  except  in  favor  of  a 
person  to  whom  such  acceptance  shall  have 
been  shown,  and  who,  upon  the  faith  there- 
of, shall  have  received  the  bill  for  a  valua- 
ble consideration,  g  585.  An  unconditional 
promise,  in  writing,  to  accept  a  bill  before  it 
Is  drawn,  shall  be  deemed  an  actual  accept- 
ance in  favor  of  every  person  to  whom  such 
written  promise  shall  have  been  shown,  and 
who,  upon  the  faith  thereof,  shall  have  re- 
ceived the  bill  for  a  valuable  consideration. 
%  536.  Every  holder  of  a  bill  presentinjr  the 
same  for  acceptance  may  reouire  that  the 
acceptance  be  written  on  the  Dili,  and  a  re- 
fusal to  comply  with  such  request  shall  be 
deemed  a  refusal  to  accept,  ana  the  bill  may 
be  protested  for  non-acceptance.  %  587.  Tho 
preceding  sections  shall  not  be  construed  to 
impair  the  right  of  any  peison  to  whom  a 
promise  to  accept  a  bill  may  have  been  made, 
and  who,  on  the  faith  of  such  promise,  shall 
have  drawn  or  negotiated  the  bill,  to  recover 
damages  of  the  party  making  sudi  promise, 
on  his  refusal  to  accept  such  Dili."  1  Wag- 
ner, Stat  Mo.  1872,  p.  914 ;  1  Rev.  Stat 
Mo.  1879,  p.  84 :  1  Rev.  SUt.  Mo.  1889,  p. 
858. 

The  contention  of  the  plaintiffs  in  error 
Is  that  the  rights  of  the  parties  are  to  be  de- 
termined by  the  law  of  the  place  where  the 
alleged  agreement  was  made.  If  this  be  so, 
It  may  be  that  the  Judgment  ooald  not  be 
sustained;  for  the  statute  of  Missouri  ex- 
pressly declares  that  no  person  within  that 
State  shall  be  oharffed  as  an  acceptor  of  a 
bill  of  exchange,  unless  his  aooeptanoe  be  in 
writing.  And  the  statute,  as  construed  by 
the  highest  court  of  Missouri,  equally  em- 
braces, within  Its  inhibitions,  an  action 
upon  a  parol  promise  to  accept  a  bill,  except 
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as  provided  in  section  587.     FTato  v.  MulMl^ 
72  Mo.  522.  526 :  Jiouseh  v.  Duff,  85  Mo.  812, 
814.    But,  if  the  law  of  Missouri  governs* 
this  action  could  not  be  maintained  under 
that  section;  because,  as  held  In  Flato  v. 
JHulhaU,   above  cited,  the  plaintiffs,    being 
the  payees  in  the  bill  drawn  by  Farlow  npoo- 
Hall  Bros.   &  Co.,   could   not,   within  tho 
meaning-  of  the  statute,  be  said  to  have  **  ne- 
gotiated** it.     The  Missouri  statute  is  a  copy 
of  a  New  York  statute,  in  respect  to  whi<3u 
Judffe  Duer,  in  BlakUton  v.  Dudley,  6  T>\%ct, 
878,   877,  said:    ''We  think,  that  to  nego- 
tiate a  bill  can  onlv  mean  to  transfer  it  for 
value,  and  that  it  is  a  solecism  to  say,  that 
a  bill  has  been  negotiated  by  a  payee,  who 
has  never  parted  with  its  ownership  or  pos- 
session.   The  fact  that  the  plaintiffs   had 
given  value  for  the  bill  when  they  received 
ft,  only  proves  its  negotiation  by  the  drawer 
— its  negotiation  to,  and  not  by  them.    .    .    . 
Their  putting  their  names  upon  the  back  of 
the  bill,  was  not  an  endorsement,  but  a  mere 
authority  to  the  agent  whom  they  employed, 
to  demand  its  acceptance  and  paymex  t  iThe 
manifest  intention  of  the  Legislature  In  g  10 
(similar  to  §  587  of  the  Mlseonri  statutes) 
was  to  create  an  exception  in  fuvor  of  those 
who,  having  transferred  a  bill  for  value,  od 
the  faith  of  the  promise  of  the  drawee  to 
accept  it,  have,  in  consequence  of  his  refusal 
to  accept,  been  rendered  liable  and  been  sub- 
lected  to  dama||^,  as  drawers  or  endorsers.  * 
The  plaintiffs  in  error,  therefora,  cannot  rest 
their  case  upon  g  587. 

We  are,  however,  of  opinion  that,  apoo 
principle  and  authority,  the  rights  of  the 
parties  are  not  to  be  determined  by  the  law 
of  Missouri.  The  stotute  of.  that  State  can 
have  no  application  to  an  action  brought  to 
charge  a  person,  in  Illinois,  upon  a  parol 
promise  to  accept  and  pay  a  bill  of  exchange 
payable  in  II  linois.  The  agreement  to  accept 
and  pay,  or  to  pay  upon  presentation,  was  to 
be  entirely  performed  in  Illinois,  which  was 
the  State  of  the  residence  and  place  of  busi- 
ness of  the  defendants.  They  were  not  bound 
to  accept  or  pay  elsewhere  than  at  the  place 
to  which,  by  the  terms  of  the  agreement,  the 
stock  was  to  be  shipped.  Nothing  in  the 
case  shows  that  the  parties  had  In  view.  In 
respect  to  the  execution  of  the  contract,  any 
other  law  than  the  law  of  the  place  of  per- 
formance. That  law,  consequently,  most 
determine  the  rights  of  the  parties.  Ooghlam 
V.  South  CaroUna  R  Co.  ante,  051,  and  the 
authorities  there  cited.  In  this  oonnectioo 
it  is  well  to  state  that  In  Ifew  Tcrk  d  F«. 
State  Stock  Bank  v.  Qibeon,  5  Duer,  588,  a 
case  srising  under  the  statute  of  New  fork 
above  refened  to,  the  court  said:  *Tbotf 
provisions  manifestly  embrace  all  bills, 
wherever  drawn,  that  are  to  be  accepted  and 
paid  within  this  State,  and  were  tlie  terms 
of  the  statute  less  explicit  than  they  are,  the 
irenera]  rule  of  law  would  lead  us  to  the  same 
conclusion :  that  the  validity  of  a  promise 
to  accept  a  bill  of  exchange  depeaos  upoo 
the  law  of  the  place  where  the  bill  is  to  be 
accepted  and  paid,  "—citing  flwuet  t.  Eimmr^ 
88U.  S.  4  Pet  111  [7:  78o]. 

Looking,  then,  at  the  law  of  HHdoIs,  tlMte 
Is  no  difficulty  in  holding  that  the  defeod- 
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tfiU  were  liable  for  a  breach  of  their  parol 
agreement,  made  lo  Missouri,  to  accept  and 
pay,  or  to  pay  npoo  preaentatloo,  In  Diloola, 
the  bills  drawn  by  Wrlovr  pursuant  to  that 
agreement  In  faTor  of  the  plaintiffs.  It  was 
held  In  Scudder  y.  Union  Nat.  Bank,  91  U. 
8.  400.  418  [88:  845,  849],  that.  In  niinols. 
a  parol  acceptance  of,  or  a  parol  promise  to 
accept,  upon  a  sufficient  conslderatloov  a  bill 
of  exchange,  was  binding  on  the  acceptor. 
JfoAm  T.  Jknuay,  85  ni.  484,  488;  JMttm 
▼.  Fir9t  Nkt.  Bankaf  Okkago,  48  111.  88,  40; 
Sturgn  T.  Fmtrik  Nat.  Bank  qf  Chicago,  75 
111.  595;  8i.  Louis  Nat.  Stock  Yards  ▼. 
O'BHUy,  85  Dl.  548.  551. 

The  ylews  we  haye  expressed  were  sub* 
stantlally  those  upon  whlch^the  court  below 
proceeded  In  its  refusal  of  the  defendants' 
requests  for  instructions,  as  well  as  In  Its 
charge  to  the  Jury.  The  suggestion  that 
there  was  a  material  rarlance  between  the 
averments  of  the  original  and  amended  dec- 
laration, and  the  proof  adduced  by  the  plain- 
tiffs, Is  without  foundation.  The  real  Issue 
was  fairly  submitted  to  the  Jury,  and  their 
Terdict  must  stand. 

Judgment  termed, 

Mr.  Justice  Orm^  was  not  present  at  the 
argument  and  did  not  participate  In  the  de- 
elfion. 


0HARLB8  G.  CUEVER,  PV.  in  Brr.. 

e. 

J.  W.  HORNSR  vr  al. 
CBee  8.aBeporter*Sed.l8S-128.) 
When  stats  judgment  wiU  not  hs  rssiswsd. 


there  was  noi  any  richt,  title  or  prlTOefe 
under  an  Act  of  OoocroM  set  up  or  decided 
acaJnet  in  the  state  court,  but  Its  deefsftoo  was 
tana  wlioUr  oo  a  local  law,  this  ooori  bas  no 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oolorado,  to  rerlew  a  Judgment  of 
that  court  affirming  a  Judgment  or  the  District 
Court  of  Arapahoe  County.ln  that  Sute,in  faror 
of  defendant  In  an  action  of  ejectment.    Dis^ 


See  same  case  below,  11  Colo.  88. 

The  facts  are  stated  in  the  opinion. 

Mr.  4.  Q.  CbarUs  for  ^ntUf  in  error. 

No  counsel  appeared  for  defendant  In  error. 

Mr.  OMtf  Justics  lUUr  dellTcred  the 
•pinion  of  the  court : 

Charles  til  Chever  brought  an  action  of 
•Jectment  against  Homer  and  Rogers  to  re- 
oorer  the  possession  of  lot  ten,  block  178,  In 
the  east  dlVisioQ  of  the  city  of  Denrer,  claim- 
ing ownership  in  fee  simple.    The  case  is 


stated,  in  substance,  by  counsel  lor  plalntllT 
in  error  thus :  The  lot  in  dispute  constituted 
a  pan  of  the  original  site  of  Denver,  entered 
by  James  Hall,  probate  Judge  of  Arapahoe 
County,  Colorado^  Hay  8,  1885.  This  entry 
was  niade  under  and  by  virtue  of  an  Act  of 
Congress  approved  May  88,  1844,  entitled 
''An  Act  for  the  Relief  of  the  Citizens  of 
Towns  upon  the  Lands  of  the  United  States, 
under  certain  Circumstances;*  and  an  Act 
approved  May  88,  1884,  entitled  ''An  Act 
for  the  Relief  of  the  Citizens  of  Denver,  i» 
the  Territory  of  Colorado." 

In  oonformlty  with  the  provisions  of  the 
first  Act,  the  Lesislature  A  Colorado  Terri- 
tory passed  an  Act,  approved  March  11, 1884, 
prescribing  rules  and  regulations  for  the 
execution  of  the  trust  arising  under  the  pro- 
vialons  of  said  Acts  of  Congress.  Sees.  Laws, 
Colo.  1884,  189,  149 ;  Rev.  Stat  Colo.  1888, 
819,  889.  This  Act  became  applicable  to  the- 
Denver  town  site  when  entered  by  the  pro- 
bate Judge  under  and  by  virtue  of  Uie  Ad 
of  Congress  of  May  88,  1884. 

Chever  and  Homer  both  deralgn  title  to  the 
lot  in  dispute  under  the  entry  above  men- 
tioned, by  virtue  of  the  foregoing  acts  of 
Congress  and  the  Act  of  the  Legislature  of 
Colorado  Territory. 

Upon  the  trial  of  the  cause  by  the  District 
Court  of  Arapahoe  County,  a  Jury  belnr 
waived  by  Uie  parties.  Chever,  the  plaintiff; 
In  support  of  his  title,  proved  that  he  had 
filed  upon  the  lot  In  question.  In  the  office 
of  the  probate  Judge,  on  the  7th  of  August, 
1885,  In  conformity  with  section  4  of  said 
Act  of  the  Legislature  of  Colorado  Territory, 
approved  March  11,  1884.  And  he  adduced 
evidence  tending  to  show  his  rights  of  pos- 
session and  occupancy  under  the  provislona 
of  the  acts  of  Congress  above  mentioned.  In 
further  support  of  his  title,  the  patent  from 
the  United  States  to  James  Hall,  probate 
Judge  of  Arapahoe  County,  as  trustee,  was 
put  in  evidence ;  also  deeds  conveying  the 
unexecuted  portions  of  the  trust  from  Hall 
to  Kent,  his  successor  In  office ;  from  Kent 
to  Downing,  his  successor;  from  Downing 
to  Clough,  his  successor;  from  Clough  to 
Elngslev,  his  successor,  and  also  a  deed  for 
the  lot  in  question  from  William  C.  Kings- 
ley,  probate  Judge  of  Arapahoe  County, 
Colorado^  to  him,  dated  May  1,  1875.  Plain- 
iff  also  offered  in  evidence  a  book  kept  by 
probate  Judgs  Hall  of  the  filings  of  claim- 
ants to  the  lots  in  the  Denver  town  site,  for 
the  purpose  of  showing  who  filed  claims  for 
said  loU  under  section  4  of  the  Act  of  the 
territorial  Legislature,  and  who  did  not»  to 
which  objection  was  made  and  sustained  by 
the  court,  and  plaintiff  excepted. 

The  defendant  admitted  ouster  and  that 
the  lot  in  dispute  was  a  portion  of  the  Den- 
ver town-site  entry. 

Defendant  Homer.  In  support  of  his  title 
to  the  loC^  introduced  In  evidiBnceadeed  fnMD 
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probttte  Jvdffg  DowuIdk  to  John  Uufrbcs, 
dated  October  U.  1807 ;  also  a  deed  from 
Hughes  to  himself  for  an  IndiTldnal  half  or 
•aid  lot,  and  a  decree  of  the  District  Court 
of  Arapahoe  Countf  io  partition  proceediuga, 
vesting  in  him  the  other  individual  half  of 
the  lot.  To  the  Introduction  of  this  evidence 
plaintiff  objected  and  reserved  an  exception. 

In  rebuttBl,  plaintiff  offered  evidence  tend- 
ing to  show  that  John  Hughes,  to  whom 
probnte  Judge  Downing  convcjed  the  lot  in 
dispute,  never  Qled  upon  the  same  as  required 
hy  section  four  of  the  territorial  Act  of  1 864  ; 
that  at  the  time  of  the  execution  of  the  deed 
to  Huches.  there  were  two  filings  upon  said 
lot  undetermined,  one  by  plaintiff  and  the 
other  by  one  Veasey ;  that  Hughes  was  not 
a  tienedclary  under  the  acts  of  Congress 
creating  the  trust ;  and  that  he  was  not  an 
■occupant  or  entitled  to  the  possessiou  of  said 
lot.  and  had  no  Improvements  thereon. 
Plaintiff  also  offered  to  prove  that  on  or 
prior  to  May  88,  1873,  ha  was  in  possession 
of  said  lot  and  hnd  a  fence  around  the  same  ; 
-nn.1  that  on  or  about  the  30tb  of  Hay,  1878, 
defendant  Horner  broke  through  the  fence, 
moved  a  frame  house  on  the  lot,  took  posses- 
sion of  it,  aud  ousted  plaintiff  therefrom. 
These  offers  were  objected  to  by  defendant 
and  the  objections  sustained  and  plaintiff 
«xcepted. 

The  court  found  for  the  defendant.  A 
motion  for  a  new  trial  was  Interposed  and 
denied,  and  judgment  rendered  on  the  find- 
ing. The  cause  was  then  talien  to  the  Su- 
preme Court  of  Colorado  by  appeal.  The 
Supreme  Court  held:  First,  That  the  deed 
■exL'Cui«d  by  probate  Judge  Downinir.  as 
trustee,  to  John  Huches,  dated  October  24, 
1867,  by  virtue  of  which  the  defendant 
Homer  derived  title,  was  analogous  to  the 
granting  of  a  patent  by  the  land  department 
of  the  government ;  that  the  same  presump- 
tions in  favor  of  the  regularity  of  such  deed 
«xisted  as  In  the  case  of  a  patent  issued  by 
the  government,  and  that  this  presumption 
was  conclusive  as  between  the  parties  to  the 
nnit,  not  open  to  attack  in  an  action  of  eject- 
ment, and  only  assailable  if  at  alt,  by 
direct  proceedings  in  a  court  of  equity. 
Bccond,  That  the  deed  executed  to  the  plain- 
tiff by  probate  Judge  KIngsley  did  not  relate 
back  to  the  date  when  the  plaintiff  filed  his 
«lalm  for  said  lot  under  section  four  of  the 
Act  of   the  territorial  Legislature,  namely, 


It  la  admitted  by  o,  anael  that  "  there  is  no 
'Controversy  with  respect  to  the  patent  issued 
to  probate  J^i^ge  Hall  upon  the  entry  of  the 
Denver  town  site  by  him.  Both  parties 
'Claim  title  under  this  patent,  and  the  pro- 
visions of  the  acts  of  Coogress.  and  terri- 
torial Leglslflture,  creating  the  trust  and 
reenlating  Its  excrutiun, "  Counsel  further 
«iiile  that  "the  question  presented  by  the 
pleadings  and  evidence  is.  Which  one  of 
thc-se  deeds  convcva  the  older  and  superior 
title  to  the  lot  In  iiispntc— the  one  Issued  by 
'probate  J»dge  Kingsley  to  the  plaintiff,  or 


that  of  probal 
Hughes,  under 
claims  to  derivi 
The  errors  ass 
jud^ent  shou 

glaintiff  and  aj 
upreme  Court 
"that  the  deed 
Downing  to  J 
virtue  ot  the  I 
relief  ot  the  C 
Hay  86th,  ISU 
ture  of  the  Tei 
ing  rules  and  I 

gress.  could  no 
by  showing  tl 
became  a  benefi 
gresB  bv  filing 
the  said  lot  in 
section  three  ol 
Legislature,  an 
assailed  in  this 
lation  of  said  i 
territorial  Legl 
in  the  eiecutlo] 
holding  that  t 
probate  judge 
acts  ot  Congresi 
lature  was  anal 

Saient  by  the  li 
tales  govemm 
of  such  deeds 
Bumed  that  the 
all  the  conditt 
"in  holdins  tlu 

Srobate  judge  ' 
eed  In  point  o: 
Issued  to  said  ] 
Judffe  Kingsley 
acts  did  not  re 
filing  by  said 
claim  to  said  1< 
and  regulationi 
Legislature  ant 
Congress." 

The  Act  of 
provided :  "Tl 
the  surveyed  p 
be  settled  upon 
and  therefore  ni 
existing  pre- en 
ful.  In  case  sue 
corporated  for 
thereof,  and,  I 
judges  of  the  c 
which  sncb  tOK 
at  the  proper  la 
price,  the  land 
trust,  for  the  i 
occupants  there 
tive  Interests ;  I 
BB  to  the  dispos 
and  the  proceei 
conducted  undi 
as  may  be  pres 
thority  of  the 
the  same  Is  situ 
oImo,  that  any  a 
In  conformity  I 
herein  allnded 
effect  .  .  ." 
Tte  Act  of 


l8Qi. 


Vav  Stonb  t.  Stxllwbll  a  Bibbcb  Masufaotubuig  Cki 


W-188 


proriftions  of  the  former  Act,  so  at  to  tutbor- 
IwB  the  probate  Judge  of  Armpahoe  Oouotr, 
in  the  Twrltorr  of  Golorado«  to  enter  certain 
legal  aabdiTliiona  of  land  mentioned,  **in 
tmst  for  the  scTeral  oae  and  benefit  of  the 
riffbtfal  occupants  of  said  land  and  the  bona 
Md  owners  of  the  impro?enients  thereon, 
according  to  their  respeotiTC  interests ;"  and 
also  provided  ''that  In  all  respects,  except 
as  hmin  modified,  the  execution  of  the 
foregoing  prorisions  shall  be  controlled  by 
the  proyTsions  of  laid  Act  of  twenty-third 
Bfay,  eighteen  hundred  and  forj^-four,  and 
the  rules  and  regulations  of  the  Oommission* 
«rs  of  the  General  Land  Office.*  18  Stat  at 
L.  M. 

The  Supreme  Court  of  Colorado  said: 
^  Under  the  acts  of  Congress  abore  mentioned, 
«nd  the  proTisions  of  the  Act  of  the  territorial 
Legislanire  in  aid  thereof,  the  probate  Judge 
holding  the  title  to  the  town  site  in  trust  for 
the  beneficiaries,  was  authorized  to  conyey 
the  lots  and  parcels  of  land  therein  to  those 
entitled  to  tne  same.  This  was  a  general 
Jurisdiction  over  the  sublect-matter,  analo* 
gous  to  the  jurisdiction  of  the  Land  Depart- 
ment <rf  the  gOTemment  over  the  issuing  of 
C tents  to  lands  subject  to  entry  under  the 
id  laws  of  the  United  Stotes.  Being  in- 
Tested  with  title  and  Jurisdiction,  probate 
Judffe  Downing  conveyed  the  lot  in  contro- 
Tersy  toJohn  Hughes,  from  whom  appellee 
Hmner  deraigned  title  more  than  seTen  years 

5ri(Hr  to  the  couTeyancc  by  bis  successor, 
udge  Kingsley,  to  the  appellant  Cbever. 
If,  then,  the  deed  from  Judffe  Downing  to 
Hughes  is  regular  upon  its  face,  and  pur- 
ports to  have  been  executed  in  pursuance  of 
the  authority  Tested  in  the  grantor,  it  is  not 
open  to  attiick  in  this  collateral  proceeding 
for  defects  or  omissions  in  the  initiatorr 
proceedings."  And  it  was  accordingly  bela, 
«s  the  deed  was  of  that  character,  that  the 
presumption  was  that  the  proper  initiatory 
steps  had  been  taken  in  conformity  with  law. 
We  cannot  perceive  that  any  title,  right, 
or  pririlege  was  specially  set  up  and  claimed 
by  CheTer  under  the  acts  of  Confrress,  and 
that  the  decision  of  the  state  court  was 
iigainst  such  title,  right  or  prlTilege.  The 
decisions  proceeded  upon  the  proper  con- 
struction uf  a  territorial  law  prescribing 
rules  and  regulations  for  the  execution  of 
the  trust  in  question,  and  enacted  in  pursu- 
Ance  of  the  acts  of  Congress.  And  the  rul- 
ings in  renrd  to  the  deeds  issued  by  the 
probata  Judges  were  rulinn  not  inToKing 
the  denial  of  a  title,  rignt,  or  privilege 
specially  set  up  under  the  acts  of  Congress, 
by  Chever  as  against  Homer,  but  compliance 
with  the  requirements  of  the  territorial  Act 
The  question  was  whether,  under  the  law 
of  Colorado,  the  title  which  had  passed  from 
the  United  States  to  the  probate  Judice, 
passed  from  Judff$  Downing  to  HuKhes  or 
from  Jiidff$  Kingsley  to  Cbever.  Thm  was 
no  pretense  that  the  proceedings  prescribed 
by  the  territorial  Act  were  not  in  due  exe- 
cution of  the  trust  imposed  by  the  town  site 
acta,  and  the  conclusion  reached  was  based 
purely  upon  the  local  law.  Both  parties 
admitted  the  title  of  the  probate  Judge,  and 
the  real  controversy  related  to  the  transfer  of 


that  title  to  one  party  or  the  other.  Under 
these  circumstances  tSs  wit  qf  errpr  ctmnwi 
be  muMnsd,  omd  it  mmt  b$  dUmim$d, 


0.  H.  VAN  STONB.  F^f.  in  Err.. 

9. 

THB  STILLWELL   A  BIBRCB   MAH- 
UPACTURINO  COMPANY. 

<8ee8.  a Beporter^  ed. US-iasj 

Dmnvrrer  Is  ^Menee  overruling  new  trials 
euhmitting  comet  to  jurfi^general  exception 
to  charge—ortnUon  ef  meehania^  lie/^—^notton 
in  arreet  of  judgment — meeJtcMiaf  Utsn  when 
not  waited — exUneion  of  time  on  ccmtraete, 

L  A  demoirer  to  the  evidence  being  a  matter  cest- 
tog  in  tba  discretion  of  the  trial  court,  its  aottoa 
In  overruling  sooh  a  demurrer  is  not  ftw^gntWft 
for  error. 

a.  Tbe  overruling  of  a  motion  for  a  new  trial  In 
the  court  below  oaaoot  bo  aaslgoed  for  error. 

a.  It  to  not  error  In  tbe  trial  court  to  nibmlt  a 
cause  to  the  jury  upon  rele%'ant  eridence,  the 
weigbt  of  which  to  for  the  Jury. 

4   A  general  exception  to  tbe  cbarge  of  tbe  court 

as  a  wbole.  cannot  be  considered 
S.   A  motion  Id  arrest  of  judgment  can  only  l>e 

maintained  for  a  defect  apparent  upon  tbe  face 

of  tbe  record,  and  tbe  evidence  to  no  part  of  the 

record  for  tbto  purpose. 

SL  It  to  not  the  contract  for  ereotiog  or  repairing 
tbe  building  which  creates  a  mechanlo'i  Ueu,  but 
It  to  tbe  use  of  the  materiato  furnished  and  the 
work  and  labor  expended  by  the  cootraotor  that 
gives  the  material-man  and  laborer  hto  Uen  under 
the  statute. 

T.  A  contract  for  the  erection  of  a  building  to  be 
paid  for  In  part  by  the  giving  of  notes  to  become 
due  after  the  time  within  which  an  action  to  en- 
force a  mechanics*  Uen  to  required  to  be  com* 
menccd,  does  not  waive  the  mechanics*  Itoo, 
where  there  to  a  refotal  to  give  the  notes  and  the 
whole  amount  thereby  becomes  doe  before  the 
filing  of  such  lien. 

a.  Where  there  to  a  contract  to  eivot  a  flouring 
mill,  a  letter  from  tbe  owner  which  sfatea  that 
tbe  mill  to  accepted  as  completed  except  that  tbe 
com-rolto  do  not  work  right,  and  that  when  the 
com-rolto  shaU  do  aatiaf aotory  work  tbe  owner 
wiU  pay  for  the  entire  work,  gives  the  contnustor 
a  reasonable  time  to  perfect  tbe  com-  rolls. 

[No.  118] 

Bubmitted  No9.  tS,  2892,  Deetded  Dee.  t2,  2892. 

PI  ERROIi  to  tbe  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri* 
to  review  a  ludgmeot  for  tbe  plaintiff,  in  an 
action  to  enforce  a  mechanics'  lien  in  Missouri. 
jAmrmed, 
The  facts  are  stated  in  the  opinion. 
Meeere.  Saml  Boj^  and  8.  M.  Btoeksli^ 
gr^r*  for  plaintiff  in  error: 

NOTB.—^  Co  prlorttif  hdwton  mortoooe  and  ms> 
ehofitet*  Iten.  see  note  to  Brooks  v.  BnrUngton  k  S. 
W.  B.  Oa.  IS:  U»r. 

AMtowhenaUenorrl^tcaHenleamlonabU^eom 
noU  to  Davto  V.  Bllsland,  fl:  SSa. 

A$  to  bufld<r*t  contract  aUeratlom  amd  ino(Me«> 
tloNi  <m  ssfro  loorfc,  see  note  to  Ingls  v.  Jones,  Ift 
T8B. 


t4S  V.  & 


U.  a.  Boos  u. 


60 


f6t 


128-188 


BUFHBME  CO€BT  OF  THB  UKITSD  STATBS. 


Oct.  Tnx, 


The  contract  was  an  express  waiver  of  the 
mechanics'  lien. 

Barrow$  y.  liaughman,  9  Mich.  217;  Weaver 
V.  Demuth,  40  N.  J.  L.  288:  Gorman  v,  Sagner, 
23  Mo.  187;  Bailey  t.  BuU,  11  Wis.  289; 
Seltmidt  v.  Qilsori,  14  Wis.  615. 

Where  the  origiDal  contract  between  the 
owner  and  mechanic  provides  that  notes  shall 
be  tal^en,  which  shall  not  become  due  within 
the  time  in  which  an  action  is  to  be  brought  to 
enforce  a  mechanics'  lien,  there  is  a  waiver  of 
the  lien,  and  a  breach  of  the  contract  by  the 
owner  does  not  give  the  contractor  any  right  to 
claim  a  lien. 

Itenman  v.  Fugate,  86  Mo.  App.  166;  Pin- 
ningv.  Skipper,  71  Md.  847;  Simon  v.  Blocks, 
16  111.  Mo.  App.  400;  Beoiley  v.  Webster,  64 
HI.  458;  Willison  v.  Douglass,  5  Cent  Rep. 
575,  66  Md.  99. 

The  judgment  in  this  case  is  erroneous,  be- 
cause it  is  for  the  enfon-ement  of  a  mechanics' 
lien,  and  is  not  supported  by  the  verdict  of  the 
jury,  and  no  evidence  was  offered  showing,  or 
offering  to  show,  a  compliance  with  the  Me- 
chanics' Lien  Law  of  Missouri. 

WiUiams  ▼.  Porter,  51  Mo.  441;  Haa  v. 
Johnson,  57  Mo.  521;  Brooks  y.  BlaekweR,  76 
Mo.  809. 

The  failure  to  finish  the  mill  within  the  time 
fixed  was  a  breach  of  the  contract. 

Eyerman  v.  Mt,  Sinai  Cemetery  Asso,  61  Mo. 
489;  Teates  v.  BaOentine,  56  Mo.  580;  Murphy 
T.  St.  Louis,  8  Mo.  App.  488;  Bishop,  Con- 
tracts, §§  1844.  1420. 

No  counsel  for  defendant  in  error. 


Mr,  Justice  Lamar  delivered  the  opinion 
of  the  court : 

This  was  an  action  under  a  statute  of  Mis- 
iouri  to  have  a  mechanics'  lien  declared  and 
enforced  against  certain  described  property, 
consisting  of  a  mill  and  grounds,  situated 
in  Marshall  In  that  State.  It  was  originally 
brought  in  one  of  the  state  courts  oy  the 
Stillwell  and  Bieroe  Manufacturing  Com- 
pany, an  Ohio  corporation,  claiming  under 
an  assignment  from  one  Fred  J.  dchupp, 
against  the  plaintiff  in  error,  0.  H.  Van 
Stone,  and  was  subsequently  removed  into 
Uie  federal  court,  on  the  ground  of  diverse 
citizenship  of  the  parties.  »j 

The  amended  petition,  frame^under  the 
code  practice  of  the  State,  contained  three 
counts.  The  first  was  a  declaration  on  a 
written  contract  between  Schupp  and  Van 
Stone,  dated  January  16,  1885.  oy  the  terms 
of  which  the  former  agreed  to  construct  in 
the  elevator  building  of  the  latter,  in  Mar- 
shall, a  fiouring  mill,  on  the  improved  roll- 
er process,  with  a  capacity  of  noaklng  from 
fifty  to  seventy-five  barrels  of  flour  a  day 
ana  of  grinding  from  three  hundred  to  four 
htmdred  bushels  of  com  into  meal  in  a  day 
of  twenty-four  hours.  The  contract  further 
stipulated  that  the  mill  should  be  constructed 
in  a  good  and  workmanlike  manner,  and, 
when  completed,  should  be  up  to  the  stand- 
ard of  other  mills,  and  particularly  a  cer- 
tain mill  known  as  the  Aulville  mill,  at 
AulviUe  in  that  State,  and  should  be  satis- 
factory to  one  Frank  Summery  11  le,  whose 
opinion  in  that  respect  was  to  be  binding  on 
both  parties  to  the  contract ;  and  that  the  ma- 


terials used  in  its  construction,  with  the  ex- 
ception of  such  as  were  on  the  premises, 
should  be  furnished  by  Schnpp,  who  was  [^'^ 
also  to  be  at  all  the  expense  of  vach  ooa- 
struction,  the  mill  to  be  completed  and  residy 
for  use  before  August  1,  1885.  The  i^oe 
agreed  upon  for  the  construction  of  the  mill 
was  $8,200,  $500  to  be  paid  ApHI  1,  1885, 
$500,  Majr  1, 1885,  $1,200,  upon  the  deli  verr 
of  the  mill,  and  for  the  remainder,  $8,006. 
Van  Stone  was  to  give  to  Schupp  his  three 
equal  promissory  notes  of  $2,000  each,  doe 
in  one,  two  and  three  years,  respectively- 
with  interest  at  7  per  cent  per  annum,  pay 
able  annually,  and  which  were  to  be  **weJi 
secured"  on  real  estate,  the  sufflcien<nr  of 
such  security  to  be  determined  by  one  Wil- 
liam H.  Wood,  Esq.,  of  Marshall,  or,  in  the 
event  of  his  failure  to  act,  by  J.  H.  Cordell 
of  the  same  city. 

The  petition  further  alleged  that  ^$chnpp 
complied  fully  with  the  terms  of  the  above 
contract,  except  as  to  the  time  when  the  mill 
was  to  be  completed,  the  machinery  for 
grinding  com  not  workine  satisfactorily  at 
Uiat  time,  but  that,  upon  Uiis  point,  the  de- 
fendant by  an  instrument  in  writing  waived 
his  Tizht  to  demand  a  full  compliance,  and 
agreed  to  pay  for  the  entire  work  when  that 
portion  of  it  was  completed,  at  the  same 
time  accepting  all  that  part  of  the  work  in- 
tended for  making  flour;  and  that  afterwards, 
to  wit.  on  the  16th  of  October,  1886,  the  mill 
was  completed  to  the  satisfaction  of  said 
Summerville  and  was  accepted  by  the  defend- 
ant, and  was  turned  over  to  him,  he  waiving 
all  exceptions  on  account  of  its  not  having 
been  completed  within  the  time  specified  in 
the  contract,  and  at  various  stated  times  pre- 
vious thereto  having  paid  thereon  a  total  sum 
of  $3,044.12.  It  was  then  alleged  that  the 
defendant  failed  and  refused  to  pay  the  re- 
mainder due  (m  the  contract,  or  to  execute 
his  notes  therefor,  as  agreed  upon,  whovupon 
Schupp  took  such  proceedings  under  the 
Missouri  statute  as  entitled  him  to  a  mechan- 
ics' lien  on  the  mill  and  the  grounds  on 
which  it  was  situated,  for  the  Mlance  due 
him  on  the  contract,  to  wit,  $5,892.58;  and 
that  Schupp,  afterwards,  for  a  valuable  con- 
sideration, assigned  and  transferred  to  the 
plaintiff  all  his  accounts  against  the  defend- 
ant arising  out  of  the  contract  or  in  anywise 
connected  with  it,  including  said  mechanics* 
lien,  wherefOTe  plaintiff  became  entitled  to 
recover  from  the  defendant  said  sum  of  [1S1| 
$5,892.58,  with  interest,  etc,  and  also  to  a 
mechanics'  Hen  upon  the  property  referred 
to;  for  which  amount  it  praved  judgment 
and  asked  that  the  same  be  ma^  a  lien  npoa 
Uie  property  aforesaid,  as  provided  by  law. 

The  second  count  was  in  the  nature  of  t 
count  in  assumpsit  for  labor  performed. 


terials  furnished,  money  paid  out,  expended, 
etc,  etc.,  and  sought  a  recovery  against  tW 
defendant  for  the  value  of  the  work  and  labor 
performed  and  material  famished  by  8cfaQ|m 
in  the  construction  of  a  mill  for  the  defewl- 
ant,  in  a  like  amount  as  in  the  first  cooat 
stated,  and  asked  an  enforoement  of  a  me- 
chanics* lien  upon  the  mill  property,  as  wise 
done  in  the  first  oonnt 
The  third  count  was  for  extra  lahrw  and 
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materials  furnished  bj  Schnpp  in  building 
a  mill  under  a  contract  with  the  defendant 
and  like  relief  was  asked. 

The  answer  admitted  the  contract  declajred 
upon  in  the  first  count,  but  denied  every 
other  allegation  of  the  petition,  especially 
those  respecting  the  performance  by  Schupp 
of  his  part  of  the  contract,  and  the  waiver 
bj  defendant  as  to  the  time  of  the  comple- 
tion of  the  mill ;  and  claimed  damages  for 
the  failure  of  Schupp  to  complete  the  mill 
within  the  time  specified  in  the  contract,  in 
excess  of  the  amount  claimed  by  the  plaintiff 
to  be  due  thereon. 

A  replication  was  filed,  and  the  case  pro- 
ceeded to  trial  before  the  court  and  a  Jury, 
resulting  in  a  verdict  and  Judgment  in  favor 
of  the  plaintiff  for  the  sum  of  $5,898.85, 
including  interest,  which  Judgment  was 
made  a  lien  upon  the  mill  property,  under 
the  provisions  of  the  state  statute.  To  re- 
verse that  Judgment  this  ^nit  of  error  is  sucmI 
out. 

There  was  no  assignment  of  errors  annexed 
to  and  sent  up  with  the  record,  as  provided 
by  §997  of  the  Revised  Statutes,  but  in  the 
bri^  of  counsel  for  plaintiff  in  error  the  fol- 
lowing assignment  occurs : 

**  (1)  The  court  erred  in  admitting  any  evi- 
dence in  the  case. 

**  (2)  The  court  erred  in  submitting  the 
case  to  the  jury,  and  entering  up  a  judg- 
ment upon  the  verdict. 

**  (3)  The  court  erred  in  refusinfi"  to  sus- 
tain the  demurrer  to  the  evidence  offered  by 
plaintiff  in  error. 
"  (4)  The  court  erred  in  overruling  the  mo- 
1321    tion  for  new  trial  asked  by  plaintiff  in  error. 
••  (5)  The  court  erred  in  overruling  the  mo- 
tion in  arrest  of  Judgment,  asked  by  plain- 
tiff in  error. 

"  (6)  The  court  erred  in  entering  up  Judg- 
ment recognizing  and  enforcing  a  mechan- 
ics' lien. 

"  (7)  The  court  erred  in  construing  exhibit 
'A'  (which  is  letter  of  Van  Stone  to  Schupp, 
found  at  page  16  of  printed  record)  to  be  a 
waiver  of  the  time  in  which  the  mill  was 
to  be  completed. 

**  (8)  The  court  erred  in  overruling  the  de- 
murrer to  the  evidence." 

It  is  manifest  from  an  inspection  of  this 
assignment  that  it  is  entirely  loo  general  to 
meet  the  requirements  of  the  2l8t  rule  of 
this  court.  It  was  evidently  framed  with 
reference  to  the  code  practice  of  the  State  in 
which  the  cause  was  tried ;  but  nothing  is 
better  settled  in  this  court  than  the  ppoposi- 
tion  that  **  in  legard  to  .  .  .  bills  of  ex- 
ceptions, courts  of  the  United  States  are  in- 
dependent of  any  statute  or  practice  prevail- 
\nf^  in  the  courts  of  the  State  in  which  the 
trial  was  had."  I^thbum  v.  Chicago, M.  db 
8t.  P.  B.  Co.  187  U.  8.  60  [84:  585].  We 
dhall,  however,  refer  to  the  errors  assigned, 
in  detail,  more  for  the  purpose  of  showing 
the  insufficiency  of  most  of  them,  under  the 
rale,  than  to  go  into  the  merits  of  the  case 
upon  the  questions  thus  attempted  to  be 
raised. 

It  requires  nothing  more  than  a  mere  state- 
ment to  show  that  ue  first  erfor  assigned  is 
without  foundation.    Under  the  pleadings 

142  U.  8. 


as  framed  and  the  issues  thus  made  up,  it 
was  not  only  not  error  for  the  court  to  aamit 
evidence  in  the  case,  but  it  would  have  been 
a  ^ve  error  to  have  refused  to  allow  the  ad- 
mission of  evidence.  Moreover,  the  record 
fails  to  show  that  any  objection  of  any  kind 
or  character  was  made  bv  plaintiff  in  error 
to  the  introduction  of  evidence. 

With  respect  to  the  third  and  eighth  errors 
assigned,  it  may  be  said  that  they  are  as  un- 
tenable as  the  first.  A  general  demurrer  to 
the  evidence  was  Interposed  by  the  plaintiff 
in  error  at  the  close  of  the  testimony  offered 
by  the  plaintiff  below  (defendant  in  error),  t^34| 
and  the  same  was  overruled,  to  which  ruling 
an  exception  was  taken  and  duly  noted. 
There  had  been  some  evidence  offered  in 
support  of  the  contention  of  the  plaintiff, 
and  the  weight  of  it,  under  th^  \aw,  was  for 
the  Jury  to  determine.  It  is  not  specified 
wherein  the  evidence  offered  was  improper 
or  irrelevant  to  prove  the  issue ;  and  in  the 
absence  of  such  shewing  we  are  bound  to 
presume  that  the  court  committed  no  error 
in  this  respect.  The  assignment  is  too  gen- 
eral, under  the  rule.  Moreover,  such  a  mo- 
tion or  proceeding  is  addressed  more  to  the 
discretion  of  the  court  than  to  the  merits  of 
the  cause.  In  the  language  of  this  court  in 
JSuydam  v.  WiUiatMon,  61  U.  S.  20  How. 
427,  486  ri5:  978,  981]:  ^'A  demurrer  to 
evidence  is  defined  by  the  best  text-writers 
to  be  a  proceeding  by  which  the  court  in 
which  the  action  is  depending  is  called  upon 
to  decide  what  the  law  is  upon  the  facts 
shown  in  evidence,  and  it  is  regarded  in 

?;eneral  as  analogous  to  a  demurrer  upon  the 
acts  alleged  in  pleading.  When  a  partv 
wishes  to  withdraw  from  the  Jurv  the  appli- 
cation of  the  law  to  the  facts,  he  may,  by 
consent  of  the  court,  demur  in  law  upon  the 
evidence,  the  effect  of  which  is  to  take  from 
the  iuiT  and  refer  to  the  court  the  application 
of  the  law  to  the  facts,  and  thus  the  evidence 
is  made  a  part  of  the  record,  and  is  con- 
sidered by  the  court  as  in  the  case  of  a  special 
verdict.  A  mere  description  of  the  proceed- 
ing is  sufficient  to  show  that  it  is  the  evi- 
dence, and  nothing  else,  that  goes  upon  the 
record.  Since  it  was  determined  that  a  de- 
murrer to  evidence  could  not  be  resorted  to  as 
a  matter  of  right,  it  has  fallen  into  disuse ; 
and  as  long  ago  as  1818  it  was  regarded  by 
this  court  as  an  unusual  proceeding,  and  one 
to  be  allowed  or  denied  by  the  court  in  the 
exercise  of  a  sound  discretion  under  all  the 
circumstances  of  the  case ;"  citing  Young  v. 
Black,  11  U.  S.  7  Cranch,  565  [8 :  4401  ; 
United  States  Bank  v.  amith,  24  U.  S.  11 
Wheat.  172  [6 :  448] ;  Fou>U  v.  Common 
Council  of  Alescandria,  24  U.  8.  11  Wheat. 
822  [6 :  485].  Being  a  matter  resting  in  the 
discretion  of  the  tnal  court,  the  action  of 
that  court  in  the  premises  is  not  assignable 
for  error. 

With  respect  to  the  fourth  error  assigned, 
it  is  sufficient  to  say  that  the  overruling  of 
a  motion  for  a  new  trial  in  the  court  below 
cannot  be  assigned  for  error,  and  no  author- 
ities need  be  oitechin  support  of  the  proposi- 
tion. [13*1 

The  second  error  assigned  is  equally  vague 
and  without  merit.    It  could  not  have  been 
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error  on  the  part  of  the  court  to  submit  the 
cause  to  the  jury  upon  the  evidence  adduced. 
The  evidence  was  relevant  upon  the  issues 
as  framed,  and  the  weight  to  be  given  to  it 
lay  with  the  jury,  who  were  the  proper  ar- 
biters of  the  facts  in  the  case.  There  was  a 
general  exception  to  the  charge  of  the  court 
as  a  whole,  but  such  an  exception  cannot  be 
considered  here,  under  well  settled  rules  of 
law.  LwiM  V.  Brooki,  85  U.  8.  18  Wall. 
486  [21 :  7791 ;  BurUm  v.  Wut  J&rmy  Ferry 
Co.  114  U.  8.  474  [29:  215].  The  verdict 
was  responsive  to  the  issues,  and  the  judg- 
ment 01  the  court  followed,  as  a  matter  of 
course.  P&meroy  v.  State  Bank  of  Indiana, 
68  U.  8.  1  Wall.  592,  598  [17:  m,  640]. 

The  fifth  and  sixth  alleged  errors  go  more 
to  the  merits  of  the  action  than  any  we  have 
yet  considered.  ''A  motion  in  arrest  of 
iudgment  can  only  be  maintained  for  a  de- 
fect apparent  upon  the  face  of  the  record,  and 
the  evidence  is  no  part  of  the  record  for  this 
purpose."  Bond  v.  Dustin,  112  U.  8.  604, 
008  [28 :  885,  886]  ;  Carter  v.  Benmtt,  56  U. 
8.  15  How.  854  [14:  71^.  To  bring  the 
case  within  this  rule  it  is  argued  that  no 
evidence  was  offered  tending  to  show  a  com- 
pliance on  Uie  part  of  the  plaintiff  or  its 
assignor  with  the  Mechanics'  Lien  Law  of 
Missouri ;  and  that,  upon  the  verdict  rendered 
by  the  jury,  the  court  was  without  authority 
to  enter  up  a  judgment  recognizing  and  en- 
forcing: such  a  lien.  It  is  manifest  that  the 
motion  in  arrest  of  judgment  can  be  sustained 
only  upon  the  theory  that  the  court  was 
without  any  authority  to  enter  up  a  judg- 
ment recognizing  and  enforcing  a  mechanics' 
lien  upon  the  property,  since  that  would  be 
the  only  defect  upon  the  face  of  this  record 
which  we  could  consider  upon  such  a  motion. 

The  argument  against  the  right  of  the 
court  to  enter  up  a  judgment  recognizing 
and  enforcing  a  mechanics'  lien  is  based  on 
the  theory  that  the  contract  between  8chupp 
and  Van  Stone,  under  which  the  mill  was 
built,  providing,  as  it  did,  for  the  payment  of 
the  price  in  installments  to  become  due  after 
the  time  limited  by  the  statute  (9  months) 
within  which  an  action  to  enforce  the  lien 
is  required  to  be  commenced,  which  deferred 
payments  were  to  be  secured  upon  real  estate 
of  the  plaintiff  in  error,  was  an  express 
waiver  of  the  Hen,  and  the  breach  of  that 
contract  by  Van  Stone  did  not  restore  to  the 
contractor  his  right  to  claim  a  lien.     «. 

This  argument  rests  upon  a  misconcepiion 
as  to  the  nature  and  character  of  a  mechan- 
ics' lien.  This  lien  is  a  creature  of  the 
statute,  and  was  not  recognized  at  common 
law.  It  mav  be  defined  to  be  a  claim  created 
by  law  for  the  purpose  of  securing  a  priority 
of  payment  of  the  price  and  value  of  work 
performed  and  materials  furnished  in  erect- 
ing or  repairing  a  building  or  other  struct- 
ure, and  as  sudi  it  attaches  to  the  land  as 
well  as  the  buildings  erected  thereon.  15 
Am.  &  £ng.  £nc.  I^w,  5.  Now,  it  is  not 
the  contract  for  erecting  or  repairing  the 
building  which  creates  the  lien,  but  it  is 
the  use  of  the  materials  furnished  and  the 
work  and  labor  expended  by  the  contractor, 
wherebv  the  building  becomes  a  part  of  the 
freehold,  that  gives  the  material -man  and 
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laborer  his  Hen  under  the  statute.  The  lieo 
is  brought  in  operation  by  virtue  of  the 
statute,  and  the  contract  for  building  it 
entered  into  presumably  in  view  ot  or  vritb 
reference  to  the  statute. 

The  rule  seems  to  be  established  in  Mis- 
souri, and  it  is  so  in  many  of  the  other 
states,  that  a  contractor  does  not  waive  bit 
right  to  file  a  mechanics'  Hen  by  receiving 
from  the  owner  of  the  building  a  promissory 
note  for  the  amount  due,  payable  at  a  time 
beyond  the  expiration  of  the  period  within 
which  he  is  required  to  file  his  lien,  but 
within  the  period  within  which  suit  most 
be  commenced  to  enforce  the  lien,  the  ttking 
of  the  note  merely  suspending  the  right  ci 
action.  McMurray  v.  Taylor,  80  Mo.  268; 
Ashdawn  v.  Woodi,  81  Mo.  466;  Jonm  v. 
Burst,  67  Mo.  572.  This  rule  is  based  upon 
the  principle,  recognized  in  that  State,  that 
the  execution  of  a  note  for  a  pre-existing 
debt  is  not  payment  of  the  debt,  but  only 
presumptive^  so ;  but  a  party  relying  upon 
that  principle  must,  in  an  action  on  the 
original  debt,  produce  the  note  for  cancel- 
lation. Authorities  last  cited:  Brookt  v. 
Masiin,  69  Mo.  68 ;  DoeUing  v.  Looe,  45  Mo. 
152. 

Under  this  rule  of  law,  the  contention  of 
the  plaintiff  in  error  must  fail.  For,  a  for- 
tiori, would  the  right  to  file  the  Hen  remain, 
where,  as  in  this  case,  no  notes  were  given  .._ 
at  all,  but  the  agreement  to  give  them  was  *^*^ 
broken  by  the  o?mer  of  the  building  and 
premises.  That  amement  out  of  the  way, 
Uie  contractor  or  builder  or  material  man 
occupied  a  status  created  b^  the    law,  vis, 

f possessed  of  a  right  to  claim  a  mechanics 
ien.  This  claim,  it  is  admitted  in  the 
record,  he  asserted  in  accordance  with  the 
law,  and  this  suit  was  brought  by  his  as- 
signee for  the  enforcement  of  such  claim. 
The  original  contract  for  payment  of  the 
amount  due  on  the  contract  in  inntallroents 
havinsr  been  broken  by  the  plaintiff  in  error, 
the  defendant  in  error  had  the  right  to  elect 
to  declare  the  whole  sum  due  at  once,  and 
proc^  to  the  enforcement  of  its  lien.  It 
follows,  therefore,  that  there  was  no  error 
in  the  action  of  the  court  in  entering  up  a 
judgment  recognizing  and  enforcing  such 
lien.  That  being  true,  there  was  no  error, 
so  far  as  this  record  shows,  in  overruling  the 
motion  made  in  arrest  of  judgment. 

But  one  alleged  error  remains  to  be  con- 
sidered, viz,  the  seventh.  Exhibit  *'A,* 
referred  to  therein,  is  a  letter  from  Van  Stone 
to  Schupp,  as  follows : 

** Marshal],  Mo.,  Au»  6th,  1885. 
"F.  J.  Schupp,  Esq.,  Marshal]. 

"  Dear  Sir :  The  flour  mill  put  up  by  yon 
for  me  is  satisfactory  to  me  and  is  hereby 
accepted.  The  corn-rolls  do  not  work  to  my 
satisfaction.  Whenever  such  rolls  are  put 
in  or  shall  do  satisfactory  work,  I  shall  be 
ready  to  pay  for  the  entire  work. 

••0.  H.  Van  Stonb." 

It  is  urged  that  the  court  below  erred  in 
construing  this  letter  to  be  a  waiver  of  the 
time  within  which  the  mill  was  to  be  built 
So  far  as  concerns  that  portion  of  the  letter 
relating  to  the  part  of  the  mill  used  for  the 
manufacture  of  flour,  it  ia  an  onconditiAnal 
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acoepUnoe.  Itoouldnot  bemademore  poei* 
tiTe.  Nor  do  we  think  the  latter  part  of  the 
letter  relatiog  to  the  com  rolls  It  susceptible 
of  aoT  other  construction  than  the  one  put 
tBi  opoo  ft  by  the  court  Bj  the  language  there 
oaed  Um  plaintiff  In  error  bound  nimself  to 

e 7  for  the  entire  work  whencTer  It  should 
completed  so  that  the  corn-rolls  would 
do  satisfactory  work.  There  Is  nothing  in 
that  letter  to  Indicate  that  any  particular 
time  was  in  the  minds  of  the  parties  as  to 
when  such  work  was  to  be  completed.  Of 
course,  the  law  Implies  that  the  completion 
of  the  work  should  not  be  unnecessarily  pro- 
longed. It  should  be  done  in  a  reasonable 
time.  It  was  completed  on  or  before  October 
16.  1885,  for  on  that  day  It  was  accepted  as 
satisfactory  by  Summerrille,  who,  as  before 
stated,  had  been  agreed  uoon  as  a  referee  to 
determine  when  tne  mill  did  satisfactory 
work.  Whether  the  period  between  August 
6  and  October  16,  during  which  time  the 
eom-rolls  were  being  perfected,  was  an  un- 
reasonable time,  or  too  great  a  delay,  was 
in  reality  m  question  for  the  Jury  to  deter- 
mine, under  proper  instructions  from  the 
court.  As  no  error  Is  assigned  to  the  charge 
of  the  court  In  this  respect,  and  no  exception 
was  taken  to  the  charge  as  given,  except  to 
It  as  an  entirety.  It  must  be  presumed  that 
DO  error  was  committed  In  this  behalf ;  and 
that  the  Jury  found  all  the  elements  of  an  ac- 
ceptance, by  the  plaintiff  In  error,  of  the 
completed  mill. 


7L0REN0S  W.  WAUTON,  Appt, 

e. 

FRANK  DbWOLF  wt  al. 

IBet  &  a  Beport«r%  ed.  UB-liOi) 

Bdum  en  tmpetU  whgn  JiM  jutitdietUn  ^ 
'  ikU  wmt  dC^fendent  wpan  diwrm  eUkenMp, 

L  Where  an  ai»peal  is  takeo  to  this  oourt  sad  the 
record  to  not  flled  at  the  term  atwtalehltto  re- 
iuniable  the  ai»peal  to  of  no  avaU. 

&  Bj  the  Act  of  March  t,  18BU  esiabltohlnir  the 
Ob«^  Ooort  of  Appeato,  the  jartodletloo  of  thto 
eoort.  In  eases  depeodaot  upon  dlrene  eltlMo* 
ililp,  was  takeo  awmj;  and  the  Joint  resotatlOQ  of 
sasM  date  f  preeerres  JurtodSotloo  In  snol*  esses 
onlj  wherein  writ  of  error  or  appeal  was  ssed 
OQt  or  takeo  before  July  1«  lan. 

[No.  140Q.1 

aiihmiiMIko.7,1891.   Ikttdid  Dm.  91,1391. 

APPSAL  from  a  decree  of  the  Oiicuit  Oourt 
of  the  United  States  for  the  Northern 
Diitriet  of  OtUf  omia.  On  motion  to  set  aside 
the  Older  of  dismissal  and  for  leave  to  docket 
the  case,  and  file  the  record.  DtiML 
The  fads  are  stated  fai  the  optnloo. 
iff.  W.  HalWtt  PhUllpc,  for  appellant, 
for  Biotloti, 


Memr$.  A.  B.  BrowB«  and  A.  T,  BrtUon, 
for  appellees,  In  opposition  to  m/>tlon. 

Mr.  Chief  JiuUee  Fuller.  deUrered  the 
opinion  of  the  court: 

This  cause  was  docketed  and  dismissed  No- 
vember 8, 1891,  upon  a  certificate  of  the  clerk 
of  the  Circuit  Court  of  the  United  Sutes  of 
the  Ninth  Judicial  Circuit  In  and  for  tlie 
Northern  District  of  California,  to  the  effect 
that  in  a  certain  cause  pending  in  that  court, 
wbereio  Florence  W.  Wauton  was  complaio-^ 
ant  and  Fraok  E.  DeWolf,  Isabella  C.  DeWoU, 
and  Horace  BL  Barnes  were  defendants,  a  finni 
decree  was  rendered  on  the  7th  of  July.  A.  D. 
1800,  in  favor  of  defendants  and  airainst  tiie 
complainant,  and  that  on  the  29th  of  Septem- 
ber, 1890,  complainant  prayed  an  appeal  to  the 
Supreme  Court  of  the  United  States,  wblcti 
was  allowed.  A  motion  is  now  mede  to  set 
aside  the  order  of  dismissal  aod  for  leare  to 
docket  the  case  and  file  the  record. 

The  transcript  submitted  with  the  motion 
shows  that,  as  stated  in  the  certificate,  the  de- 
cree of  the  circuit  court  was  entered  July  7, 
1890,  and  an  appeal  was  sUuwed  September 
29,  1890,  but  nothing  was  done,  and  the  case 
was  not  docketed  here  at  the  October  Term. 
1890.  On  July  27,  1891,  a  bond  on  appeal 
was  presented  to  and  approved  by  Uie  circuit 
Judge,  who  on  the  same  day  signed  a  citation 
returnable  to  this  court  on  September  19, 1891. 

When  the  term  elapsed  at  which  the  appeal 
of  September  29, 1890,  was  returnable,  without 
the  filing  of  the  record,  that  appeal  had  spent 
Its  force,  {E9an9  v.  Slate  Bank,  184  U.  S.  880, 
rB8:917])  and  appellees  caused  the  case  to  be 
docketra  and  dumissed  as  above  stated. 

Conceding  that  the  approval  of  the  bond, 
July  27, 1801,  and  the  slining  of  the  citation, 
were  equivalent  to  the  allowance  of  a  second 
appeal,  returnable  to  the  present  term,  the 
transcript  of  record  was  not  flled  on  or  before 
the  return  day,  nor  delivered  to  our  clerk  until 
November  18, 1891;  and  the  sole  excuse  for 
this  delay  which  appellant  presenu.  Is  that  it 
was  supposed  that  the  derk  of  the  circuit  [140) 
court  would  transmit  the  transcript  when  it 
was  completed.  It  appears  from  tne  record 
that  the  suit  involves  land  situsted  In  Califor- 
nia, and  was  commenced  in  the  state  court 
asnrfnst  the  defendants  who  were  citizens  of 
Rhode  Island  and  New  York,  and  after  sum- 
mons bv  publication,  was  removed  on  their 
application  to  the  circuit  court  The  ground 
of  federal  Jurisdiction  was  diverse  dtlzennbla 

Bv  the  Act  of  March  8, 1891,  (26  Suu  at  L. 
830,)  establishing  the  circuit  courts  of  sppeals, 
the  Jurisdiction  of  this  court.  In  cases  depend- 
ent upon  diverse  dtiaenshlp,  wss  taken  away; 
but  by  the  Joint  resolutloD  ot  March  8, 1891, 
(26  Stat  at  L.  1115,)  the  JurisdIctkNi  was  pre- 
served as  to  pending  cases  and  cases  wherein 
the  writ  of  error  or  appeal  should  be  sued  out 
or  taken  before  Jnlv  t  1891. 

So  far  then  as  this  second  and  Independent 
appeal  la  concerned.  It  came  too  late,  and  as» 
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if  tb«  cue  were  now  docketed  under  that  ap- 
peal, It  would  have  to  be  dliinissed  for  want 
of  JariEdicLloQ,  we  are,  without  passing  upon 
the  question  of  Ischet,  co  , relied  to  deo;  the 
molion. 
JUotion  denied. 


PETEB  J.  CLAASEK,  P^fT.  in  Shr., 

UNITED  STATES. 

(See  S.  C.  Beporter-a  ed.  14D-UU 

Jndiftmtnt  ander  Seeiied  Slatatet,  S  Bt09- 
taffieieney  ofiTidietment — untenct  ahea  talid 
—erron  reHneabU  on  writ  e^  mrvr — bill  of 
taeeptiont  in  criminal  eau. 

1.    An  lndlotmeatBuDc1ent]7' 
der  United  States  lie>-<8ed  Statutea,  I SSOR,  whloh 

-  averattiatdeFi-Ddant vnB preetdeototallatloiial 
banking  aosooiaLton:  that  bfvlnaeor  hJa  olBoe 
he  received  and  [«ok  Into  hl«  ponesaloa  certala 
bonda  (full;  described),  the  property  of  the  ano- 
olntloD;  and  that,  vitb  Intent  to  InJun  and  de- 
fraud the  asBOClHtlon.  he  embezzled  the  bonds 
and  converted  theia  to  his  own  use. 

*.  A  general  verdict  and  ludement  on  an  (ndlot- 
ment  oontalnln^  several  counts  cannot  be  re* 
versed  on  error,  If  any  one  of  the  oounts  h  good 
and  wBiTHnte  the  Judgment. 

M.  A  sentence  autborlzert  for  a  elngte  offense  maj 
be  applied  to  any  oount  of  the  Indictment  whleb 


i.  Dpon  writ  of  error,  no  error  In  law  can  be  re- 
viewed vbloh  does  not  appear  upon  thereoordor 
by  bill  of  eiceptlODB  made  part  of  the  teoord, 

1.   A  blU  of  eioepUeDBOould  notbeallowed  by  the 

Qiroult  court  to  tlie  rulings  and  Instruetlons  at 

the  trial  for  a  erlmlnaloffense.  before  the  passage 

of  the  Judlolaiy  Act  ot  HarohS,  Utl.  ehap.  UT. 

[No.  1191.] 

Argued  Dee.  10, 11. 18B1.  Jkdded  Dee.  tl.  ISBl. 

IN  ERROR  to  the  dreuit  Court  of  the  noited 
States  for  the  Southern  District  of  New 
York,  (D  renew  a  Judgment  of  that  court  ren- 
derrd  on  sn  ludictmenl  under  the  Revised  Btat- 
vtca,  %  S309,  convicting  defendant  of  etubex- 
„ling  bonds  of  a  NalioDal  bank.    AMrmti. 

T^fir  >>rsnclj  ~*  same  case  see  IWU.  8.  800 
(SS:40g). 

Statement  by  Mr.  Jxufiee  GvKjt 
This  WBB  an  indictment  on  section  SSDO  of 
the  Revised  Statutes  (which  fa  copied  be- 


Vott.—ExettA.ion.vilitnmvft  lKEaJMn,totwansIl- 
oble  on  rfrleio,  see  note  to  Phelps  v.  Hayer,  14:  SU. 

At  to  uhot  partlciiZdTitii  in  areepllutu  1*  ntttettani 
tn  order  Ui  a  rerfcio  (n  avprlMe  court,  see  no(«  to 
Uoore  v.  Bank  of  Metropolis.  10:  ITS. 

AM  to  Khat  ipKttiimt  Uir.  United  Stotei  Sitprsma 
Court  totll  reclfw  on  ior<t  of  tmrr;  blB,  Of  txct^Ujnt, 
see  mtte  to  Parks  V.  Turner,  13;  B8S. 

I'fuU  (he  Supreme  C'liirt  (DlK  wit  rtcleulhedUcre- 
ttunarv  action  o/  the  court  ficIoie,scb  note  to  Barrow 
T.  Hill.  14: 18. 

TTAtit  (t  fai/A  decree  or  Judfrmeiit  ot  itof  e  or  other 
eourl, /nnn  ichtcA  api>e(iIlIes,seenct<to  OlbtmnsT. 
Ogden,  fc  aot 

9<;< 
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writing  and  check,  commonly  known  and 
odled  ft  cashier's  check,  bearing  date  the 
iironty-aecond  day  of  January,  m  the  year 
sf  our  Lord  one  thousand  eight  hundred  and 
ainety,  which  said  check  did  then  and  there 
0Dth<mze  and  direct  the  said  association  to 
jpj  to  the  order  of  the  said  James  A.  Sim- 
Mons  the  sum  of  sixty  thousand  dollars,  al- 
tJOTUgh,  as  he,  the  said  Peter  J.  Claasen, 
ttien  and  there  well  knew,  the  said  sum  of 
•IztT  thousand  dollars  was  not  then  and  there 
flft  oepoeit  with  the  said  association  to  the 
tredit  of  him,  the  said  James  A.  Simmons, 
ilild  was  not  then  and  there  due  and  owing 
tern  the  said  association  to  him,  the  said 
^mfiii  II.  Simmons,  and  the  repayment  there- 
jif  to  the  said  association  was  not  then  and 
Be  in  any  way  secured,  and  the  said  James 
Simmons  haa  no  manner  of  right  and  title 
the  same,  and  he,  the  said  Peter  J.  Claa- 
then  and  there  unlawfully  devising  and 
iding  tliat  he,  the  said  «James  A.  Sim- 
should  appropriate  and  convert  to  his 
use  the  said  sum  of  sixty  thousand  dol- 
tmm  and  out  of  the  moneys  and  funds 
the  said  association,  which  said  sum  of 
was,  upon  and  pursuant  to  the  direc- 
ftod  authorization  contained  in  the  said 
thereafter,  to  wit,  on  the  twenty- third 
of  January,  in  the  year  of  our  Lord  one 
~  eight  hundred  and  ninety,  paid  by 
said  association  from  and  out  of  the 
lys  and  funds  of  the  said  association  to 
nid  James  A.  Simmons,  and  was  then 
there  appropriated  and  converted  to  the 
of  the  said  James  A.  Simmons,  against 
peace  of  the  United  States  and  their  dig- 
and  contrary  to  the  form  of  the  statute 
B  said  United  States  in  such  ease  made 
proyided." 
(The  other  three  counts  were  precisely  like 
except  in  Uie  names  of  the  persons  to 
nee  and  benefit  the  funds  were  con* 

nidtion  for  a  new  trial  and  in  arrest  of 
It  was  heard,  upon  a  case  settled  by 
Balding  iudge,  and  denied  on  Decem- 
1890.    On  March  18, 1891,  the  defend- 
pas  sentenced  to  imprisonment  for  a  term 
z  years  in  a  penitentiary. 
lurch  81,  1891,  he  sued  out  a  writ  of 
from  this  court  under  the  Act  of  March 
I8OI9  chap.  617,  g  5,  and  the  joint  reso- 
tioii  of  the  same  date.  No.  17,  (26  Stat. 
ilfc  887, 1115,)  and  ^\ijd  in  the  circuit  court 
assignment  of  erro/s^  setting  forth  spe- 
'ly,  and  in  the  manner  of  a  bill  of  ex- 
jm,  errors  ia  the  admission  and  rejec- 
of     eyidenoe,    and    in    the    judge's 
tons  to  the  Jury ;  but  assignea  no  er- 
the  indictment  or  the  sentence.    To 
assignment  of  errors  the  United  States 
'fA  in  nuOo  ut  erratum,    as  follows: 
afterwards,  to  wit,  on  the  second  Mon- 
of  April  in  said  term,  the  said  defend- 
in  error,  by  Edward  Mitchell,  their  at- 
f.  oomes  nere  into  court  and  says  that 
Is  no  error  either  in  the  record  or  pro- 
ngs aforesaid  or  in  the  giving  of  the 
nent  aforesaid.    And  he  prays  that  the 
kipreme  Court  before  the  justices  there- 
m  here  may  proceed  to  examine  as  well 
.eooffd  and  proceedings  aforesaid  as  the 

V.  ft. 


matters  aforesaid  above  assigned  for  error, 
and  that  the  judgment  aforesaid,  in  form 
aforesaid  given,  may  be  in  all  things  af- 
firmed, etc." 

The  plaintiff  in  error,  in  his  brief  filed  in 
this  court,  specified  the  insufficiency  of  each 
of  the  counts  on  which  he  was  convicted,  as 
well  as  the  matters  stated  in  the  assignment 
of  errors  filed  in  the  circuit  court. 

Mr.  Hector  M«  Hitchi&^pb*  for  plaintiff 
in  error: 

The  counts  of  the  indictment  upon  which 
plaintiff  in  error  was  con  victed,  are  insufilcient. 

United  States  v.  Britton,  107  U.  S.  670  (27: 
525);  United  States  y.  Cook,  84  U.  S.  17  Wall. 
174  (21:  589);  United  States  v.  Carll,  105  U.  8. 
618  (26:  1185);  United  States  v.  Gruiksftank,  92 
U.  S.  542  (28:  588);  United  States  v.  Amsden, 

10  Biss.  287,  6  Fed.  Rep.  828;  Be  Oolwan,  15 
Blatchf.  418;  Uinted  States  v.  DeQHeff,  16 
Blatcbf.  27;  United  States  v.  Noelke,  17  Blatchf. 
559, 1  Fed.  Rep.  481;  United  States  y.  Grafton, 
4  Dill.  145;  United  States  v.  Watsh,  5  Dill.  61; 
United  States  v.  Jackson,  25  Fed.  Rep.  551; 
Ckm,  y.  hoston  db  M.  R.  Go.  188  Mass.  888,  8»7; 
United  States  v.  Linn,  42  U.  8. 1  How.  104-111 
(11:  64-66). 

Wherever  a  penal  statute  contains  provisos 
or  exceptions,  it  is  necessary  in  the  indictment 
to  negative  the  provisos  or  exceptions. 

1  BiSh.  Pr.  §  686;  Staie  v.  Barker,  18  Vt 
195;  Gom.  y.  MaxweU,  2  Pick.  189;  1  East.  P. 
C.  167;  Spieres  v.  Parker,  1  T.  R.  141;  QiU 
y.  Seriwns,  7  T.  R.  27 ;  United  States  v. 
Britton,  108  U.  S.  193  (27:  701);  Wood  v.  Ca/r- 
penier,  101  U.  S.  140  (25:  808);  Wollensaek  v. 
Bei/isr,  115  U.  S.  102  (29:  852);  Archb.  Crim. 
PI.  46  a;  1  Bish.  Crim.  Proc.  ^  494. 

The  presumption  of  law  was  that  the  plain- 
tiff's acts  were  rightly  done. 

Lawson,  Presumptive  £y.  60,  461;  Bank  of 
United  States  y.  Dandridge.  25  U.  S.  12  Wheat. 
64  (6:  552);  1  Whart.  Crim.  Law.  (6th  ed.) 
§  718;  Ex  parU  Virginia,  100  U.  S.  852  (25: 
681);.  United  States  y.  GarU,  105  U.  S.  618  (26: 
1185). 

If  this  court  find  any  of  the  counts  on  which 
plaintiff  was  convicted  bad,  it  must  reverse 
the  conviction. 

Slaeum  v.  Pomery,  10  U.  8.  6  Cranch,  221 
(8:  205);  Supdam  v.  Williamson,  61  U.  8.  20 
How.  488  (15:  980);  Pomeroy  v.  State  Bank  of 
Indiana,  68  U.  8. 1  Wall  600  (17:  641);  Bopers 
y.  Burlington,  70  U.  8.  8  Wall.  661  (18:  82); 
^ew  Orleans,  0.  db  O.  W.  B.  Go,  v.  Morgan, 

11  U.  8.  10  Wall.  261  (19:  892);  Barth  v.  Olise, 
79  U.  8.  12  Wall.  408  (20:  894);  Neu>  Orleans 
Ins.  Asso.  y.  Piaggio,  83  U.  8. 16  WaU.  886(21: 
858);  Baltimore  d:  P.  B.  Co.  y.  Sixth  Presb. 
Church,  91  U.  8.  130  (23:  261);  Commercial 
Bank  of  dneinnati  y.  Buckingham,  12  Ohio 
St.  406. 

The  court  has  full  authority  to  examine  into 
the  errors  made  at  the  trial. 

Be  Claasen,  140  U.  8.  200  (85:  409);  Stiefy. 
Eart,  1  N.  Y.  20;  1  Kent,  Com.  464;  Pot- 
ter,  Dwar.  Stat.  128,  Rule  VIII. ;  Sutherland, 
Stat.  Const.  g§  841,  843:  Be  NeagU,  135  U.  8. 
1  (84:  55);  Bobbins  v.  Oorham,  25  N.  Y.  594; 
NetD  York  y.  Sands,  7  Cent.  Rep.  268,  1C5  N. 
Y.  210,  218;  State  v.  Burbridge,  24  Fla.  112; 
Solm£s  y.  CarUy.  81  N.  Y.  290. 
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CoDgresB  had  power  to  pais  an  Act  allowing 
exceptfona  taken  before  the  Act  went  into  effect 
to  be  reriewed. 

Sutherland,  Stat.  Const.  588;  SatUrUe  t. 
ifMAMMtm,  27  U.  8.  9  Pet.  418  (7:  469);  Wa^ 
mm  y.  Mercer,  88  U.  8.  8  PeU  88, 110  (8:  876, 
884);  United  8taU$  ▼.  Eooe,  7  U.  S.  8  Cranch, 
70  (2:  872);  People  v.  UUUr  Couniif  8upr$.  65 
N.  Y.  800, 1  Kent,  Com.  455;  FMer  t.  Bteex 
Bank,  10  Mass.  245;  Underwood  ▼.  LiUy,  10 
Serff.  &  R  197. 

Jyr.  Wm.  H.  Taft*  SolieitorOen.,  for  de- 
fendant in  error. 

Mr,  Justice  Orajjr*  after  stating  the  case, 
delivered  the  opinion  of  the  court: 

There  can  be  no  doubt  of  the  sufficiency  of 
the  first  count  on  which  the  defendant  was 
convicted.  It  avers  that  the  defendant  was 
president  of  a  national  banking  association ; 
that  bj  virtue  of  his  office  he  received  and 
took  into  his  possession  certain  bonds,  (fully 
described, )  the  property  of  the  association ; 
and  that,  with  intent  to  injure  and  defraud 
the  association,  he  embezzled  the  bonds  and 
converted  them  to  his  own  use.  On  princi- 
ple and  precedent,  no  further  averment  was 
requisite  to  a  complete  and  sufficient  descrip- 
tion of  the  crime  charged.  United  SUUee 
V.  Bntton,  107  U.  S.  655,  669  [27 :  520.  5251 ; 
Rex  V.  Johnson,  8  Haule  A  8.  589,  549; 
Starkie,  Crim.  PI.  (2ded.)  454;  8  Chitty. 
Crim.  Law,  981 ;  2  Bishop,  Crim.  Proc.  §g 
815.  822. 

This  count  and  the  verdict  of  guilty  re- 
turned upon  it  being  sufficient  to  support  the 
judgment  and  sentence,  the  question  of  the 
sufficiency  of  the  other  counts  need  not  be 
considered. 

In  criminal  cases,  the  general  rule,  at 
stated  by  Lord  Manstield  before  the  Declara- 
tion of  Independence,  is  **that  if  there  is 
any  one  count  to  sappprt  the  verdict,  it  shall 
stand  good,  notwithstanding  all  the  rest  are 
bad."  Peake  v.  Oldham,  Cowp.  275,  276: 
Bex  T.  Bmfleld,  t  Burr.  980,  985.  See  also 
Orant  v.  AstU,  2  Dougl.  722.  780.  And  it 
is  settled  law  in  this  court,  and  in  this  coun- 
try generally,  that  in  any  criminal  case  a 
general  verdict  and  judgment  on  an  indict- 
ment or  information  containing  several 
counts  cannot  be  reversed  on  error,  if  any 
one  of  the  counts  is  good  and  warrants  the 
judgment,  because,  in  the  absence  of  any- 
thing in  the  record  to  show  the  contrary,  the 
[147]  presumption  of  law  is  that  the  court  awarded 
sentence  on  the  good  count  only.  Locke  v. 
United  States,  11  U.  8.  7  Cranch,  889,  844 
8 :  864,  865]  ;  Qiftan  v.  United  States,  45  U. 
I.  4  How.  242,  250  [11 :  957,  961] ;  Bnyder 
V.  United  States,  112  U.  8.  216  [28:  697]; 
Band  V.  Dustin,  112  U.  8.  604,  609  W:  885, 
886] ;  1  Bishop,  Crim.  Proa  g  1015 ;  Wharton, 
Crim.  PI.  A  R.  g  771. 

The  opposing  decision  of  the  House  of 
Lords,  in  1844,  in  the  well  known  case  of 
0*Ckmndl  v.  Beg,,  was  carried,  as  appears  by 
the  report  in  11  Clark  &  F.  155,  by  the  TOtes 
of  iMTd  Denman,  Lord  Cottenham  and  Lord 
Campbell  against  the  votes  of  Lord  Lynd- 
hurst  and  Lord  Brougham,  as  well  as  against 
the  opinions  of  a  large  majority  of  the  judges 
consulted,  and  the  universal  unden^anding 
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and  practice  of  the  courts  and  the  protaalos 
in  England  before  that  decision.  It  baa 
seldom,  if  ever,  been  followed  in  the  United 
States. 

In  (km.  V.  Bosiam  d  M.  R  Cb..  188  Masa. 
888,  892,  and  in  Wood  w.  BUUe,  t»  K.  T. 
117,  122,  relied  on  by  the  plaintiff  in  enor, 
the  general  rule  was  not  impunged,  aad  Jvtdg^ 
ment  upon  a  general  verdict  was  leversBd  be- 
cause of  erroneous  instructions,  duly  ex- 
cepted to  by  the  defendant  at  the  trial, 
expressly  authorizing  the  jury  to  oonvlct 
upon  an  insufficient  count. 

In  the  case  now  before  us,  the  reooid  does 
not  show  that  any  instructions  at  the  trial 
were  excepted  to,  and  the  jury  did  oot  iw- 
tum  a  general  verdict  against  the  defendant 
on  all  the  counts,  but  found  him  gailty  of 
the  offenses  charged  in  each  of  the  five  ooonta 
now  in  question.  This  being  the  case,  and 
the  sentence  being  to  imprisonment  for  not 
less  than  live  years  nor  more  than  ten,  whicb 
was  the  only  sentence  authorized  for  a  sia- 

Sle  offense  under  the  statute  on  which  tbe 
efendant  was  indicted,  thcve  is  no  remom 
why  that  sentence  should  not  be  applied  to 
any  one  of  the  counts  which  was  good. 

The  objections  assigned  and  argued  to  tfw 
rulings  and  instructions  at  the  torial  cannot 
be  considered  by  Uiis  ooort.  Upon  writ  of 
error,  no  error  in  law  can  be  reviewed  which 
does  not  appear  upon  the  record,  or  bj  bill 
of  exceptions  made  part  of  the  record.  The 
case  settled  by  the  judge  presiding  at  the 
trial,  pursuant  to  a  rule  of  the  oircuit  oooit,  .^^ 
was  for  the  single  purpose  of  a  hearinc  la  ■  '*^ 
banc  in  that  court,  as  upon  a  motion  for  a 
new  trial,  and  is  no  part  of  the  record  cm 
error.  No  bill  of  exceptions  was,  or,  aa  wa 
have  already  adjudged,  could  have  been  al- 
lowed by  the  circuit  court  to  the  rulings  and 
instructions  at  the  trial,  because  the  ooovie- 
tion  of  the  defendant  was  before  the  passsga 
of  the  Judiciary  Act  of  March  8,  1891,  chap. 
517.  and  while  the  laws  did  not  provide  for 
or  permit  a  bill  of  exceptions  in  such  a  case 
as  this.  Neither  the  assignment  of  errom^ 
nor  the  plea  of  in  nuQo  est  erratum^  can  giv« 
this  court  jurisdiction  of  errors  not  ai 
Ing  on  the  face  of  the  record.  Bs 
140  U.  8.  200  [85 :  490]. 
J^tdgmeni  t^fflrmsd. 


JAMBS  A.  diMMONS,  P(f .  Ai  Mrr^ 
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When  court  mof  disdhetrgsJurp  during 
second  trial  in  crimineucam  Judge 
press  kis  opinion  to  jury  am  tksjksts. 


1.  When  It  Is  made  to  appear  to  tbe 
eitber  1x7  reason  of  faot  ejclBtlii^  wbeo 
were  sworn  but  not  then  disdoasd  or 
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the  oooit,  or  bj  rsMon  of  outride  tnfluenoM 
trought  to  beur  on  the  jttiy  pending  tbe  trial, 
the  juron  or  anj  of  tbem  nre  mib jeot  to  raofa  bins 
or  pmjadloe  ••  not  to  stand  Impnrtinl  between 
tbe  govenunent  and  tbe  aooated«  tbe  oonrt  may 
dieobarge  tbe  jnrj  tad  put  defendant  on  trial  by 
anotber  jury. 

&  Wbereajuiylna  ortanlnal  oaee  It  dbnbarged 
during  tbe  trial  and  defendant  •obaeqnently  put 
on  trial  before  anotber  Jury,  be  It  not  tbertby 
twloe  put  In  jeopardy,  witbin  tbe  meaning  of  tbe 
flftb  Amendment  to  tbe  U.  8.  Constitution. 

&  Tbe  judge  presiding  at  a  trial,  oItQ  or  orbnlnal. 
In  any  court  of  tbe  United  Sutes,  may  assist  tbe 
jury  by  expressing  to  tbem  bis  opinion  upon  tbe 
questUmBof  faet  wbleli  be  submits  to  tbslrdeter- 
miiisMcin 

(No.  12M.) 
Argued  Dec  11,  1891.    Deeided  I>ee.  ti,  1S91, 

Pr  ERROR  to  tbe  Circuit  Coart  of  tbe 
United  Statea  for  tbe  Soutbern  Dittrict  of 
Kew  York,  to  reriew  a  judgment  of  cootIo- 
tkm  of  defendant  on  an  indictment  for  embes- 
sling  funds  of  a  national  bank,  and  sentencing 
bim  to  imprisonment  in  a  penitentiary,    Aj" 


Statement  by  Mr.  Juetiee  Oimj: 

Tbia  was  an  indictment  on  section  6200  of 
tbe  RoTised  Statutes  for  aiding  and  abetting 
one  Claasen  in  embezzling  and  misapplying 
tbe  funds  of  a  certain  national  bank  in  tbe 
dty  of  New  York.  Tbe  defendant  pleaded 
not  guilty. 

On  January  26,  1891,  tbe  case  came  on  for 
trial  upon  tbe  issue  tbutjoined ;  a  jury  was 
impaneled  and  sworn ;  Ooodnow,  one  of  tbe 
jurors,  stated  on  bis  tair  dire  that  he  had  no 
acquaintance  with  the  defendant  and  had 
BOTer  seen  blm  to  his  knowledge ;  the  case 
was  opened  to  tbe  jury ;  and  on  that  and 
fdl  lowing  days  witnessea  were  examined  on 
behalf  of  the  United  Stotea. 

BefOTe  the  coming  in  of  the  court  on  Fri- 
day, Pebmary  6.  Uie  district  attorney  re- 
eeiTed,  and  exhibited  to  the  defenoant's 
ooonsel,  and  to  the  judge,  an  afBdayit  of  one 
Ward  to  the  effect  that  during  four  months 
In  1884  the  ioror  Ooodnow  and  the  defendant 
occupied  adioining  rooms  in  a  building  in 
the  city  of  xiew  York,  and  were  often  seen 
oooversing  together  in  the  balls  of  that 
baildinff.  Tbe  court  thereupon  adjourned 
the  trial  until  Monday.  February  9. 

In  the  afternoon  of  February  6,  the  district 
attorney  received  from  the  defendant's  coun- 
iel  a  letter,  commenting  upon  the  statements 
in  Ward's  alBdayit  and  denying  their  truth, 
averting  that  Ward  had  had  a  quarrel  of 
long  standing  with  the  defendant,  and  stating 
that  he  had  sent  a  copy  of  the  letter  to  the 
daily  papers ;  and  the  substance  of  this  letter 
waa  published  in  tbe  morning  papers  of 
February  7. 

On  the  coming  in  of  the  court  on  Febm* 


iiry  9,  tlie  district  attorney  read  alBdayits  to 
the  foregoing  facts,  together  with  Ward'a 
affldarit,  the  letter  of  the  defendant's  coun- 
sel,  and  the  publication  in  the  newspapers, 
and  thereupon  moved  the  court  *^  to  withdraw 
a  juror,  for  the  reason  that,  taking  all  the 
circumstances  into  consideration,  were  is  a 
manifest  necessity  for  the  act.  or  the  ends  of 
public  justice  would  otherwise  be  defeated." 

In  opposing  this  motion,  the  defendant'a 
counsel  admitted  the  making  of  Ward'a 
affidavit,  its  communication  to  the  counsel 
on  both  sides  and  to  the  court,  and  tbe  writ- 
ing and  publication  of  the  letter;  but  sub- 
mitted an  affidavit  of  tbe  defendant  denying 
that  he  had  ever  known  Ooodnow  or  bad  ever 
to  his  knowledge  seen  him  before  tbe  trial, 
as  well  as  an  affidavit  of  the  counsel  ex- 
plaining bis  action,  and  stating  that  he  wrote 
and  published  his  letter  because  he  had  been 
informed  that  the  reasons  for  the  adjournment 
of  the  court  had  been  made  public  by  the 
district  attorney. 

Tbe  judge  gare  his  decision  upon  the 
motion  as  follows:  **!  am  of  the  opinion 
that  the  facts  presented  make  it  necessary  to 
discharge  tbe  present  jury  from  further  con- 
sideration of  this  case,  in  order  to  prevent 
the  defeat  of  tbe  ends  of  justice,  and  to 
preserve  the  rights  of  the  people  and  also  to 

g reserve  tbe  rights  of  tbe  accused  to  be  tried 
y  a  Jury,  every  member  of  which  can  render 
a  verdict  free  from  constraint.  It  Is  manifest 
that  the  knowledge  respecting  the  statement 
made  by  Ward,  conveyed  to  Uie  jury  by  the 
publication  of  tbe  letter  of  the  defendant's 
counsel,  makes  it  impossible  that  in  the 
future  consideration  of  this  case  by  the  jury 
there  can  be  that  true  independence  ana 
freedom  of  action  on  the  part  of  each  juror 
which  is  necessary  to  a  fair  trial  of  the 
accused.*  And  after  Ooodnow  and  other 
jurors,  being  asked  by  the  judffe,  bad  an- 
swered that  Uiey  had  read  the  publication  in 
the  newspapers,  he  added :  **  Therefore  such 
a  publication  under  the  peculiar  circum- 
stances attending  It  affords,  in  my  opinion,  a 
sufficient  ground  to  discharge  the  jury  at  this 
time.*  The  judge  thereupon  ordeied  a  juror 
to  be  withdrawn  and  the  jury  discharged. 
The  defendant  excepted  to  this  order,  and 
moved  for  an  acquiUal  because  of  such  dis- 
charge of  the  jury,  and  excepted  to  the  de- 
nial of  bis  motion. 

On  February  19  the  case  came  on  for  tria> 
before  another  jury,  and  a  motion  of  tbe 
defendant  to  file  a  plja  in  bar  oo  the  nound 
of  former  jeopardy  was  opposed  by  the  dis- 
trict attorney  and  denied  by  the  court,  and 
to  this  denial  the  defendant  excepted. 

The  case  was  then  tried,  and  was  submitted 
by  the  judge  to  the  jury  on  March  10  under 
instructions  beginning  as  follows :  **!  have 
the  right,  under  the  laws  of  the  United 
States,  to  give  you  my  opinion  on  questions 


United  States  V.  PersB,  aon. 

A»  toMlft  ef  what  MMNbiT,  prosMss  la  f«0onl  fa, 
flbMMorlnseiilly  cf  ovm«  CMfteia  or  slsetn  iHrors, 
wnmgpermmemwUigmjmntrtifm^akt^emnoUVo 
■Osb J  V.  FDOta,  UJM. 
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MtodlaiitaroeorwtUuiruwaiefhirorbefere  ssr- 
disc;  sfseCo/.sse  iioCs  to  United  States  v.  Peres. 
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sse  fioCs  to  Qimnd  Ohuts  v.  Winevar.  SiaT4 

ABioJimi^mkmtnicfvenMet  by  inrors,*  ajUmme 
Iff  pdvMstorCMrdptfSOM,  iiPdasiti  ef  ^mv  toMi^ 
noto  to  Doss  T. 
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cf  fact,  but  I  refrBtn  from  doing  so  because 
1  am  well  utlflfled  of  jour  capacity  to  un- 
derstand wbat  bae  been  testlfled  to  in  all 
these  days  tliat  we  tuiTe  been  beie  enga^. 
t  aliall  confine  myself  to  sUttng  to  yuu  tbe 
law  by  which  you  are  bouod,  simply  callinc 
your  attention  to  the  questions  of  (act  whicE 
are  to  t>e  decided  by  you,  for,  as  jou  know, 
juries  decide  questions  of  fact,  and  not  the 

On  the  next  day  the  Jury  came  into  court 
and  asked  to  be  discharged  from   further 

consideration  of  the  cnse.  To  this  request 
11**1  the  court,  after  ascertaining  hj  inquiry  that 
tbe  jury  required  no  further  instructions  In 
matter  of  law,  replied  as  follown:  "This 
cnse  has  occupied  a  lone  time.  It  Is  a  case 
of  importance,  and  the  discharge  of  the  juij 
at  this  time  would  involve  another  trial.  It 
seems  to  mo  that  tliat  should  not  be  had  un- 
less In  a  case  of  neceSBlty.  I  see  in  this  case 
DO  such  oecessity.  I  cannot  understand  tbo 
failure  to  agree  arises  from  any  difference  of 
opinion  based  upon  the  insulflciency  of  the 
evidence  in  this  case.  Whenever  in  the 
opinion  of  the  court  the  teatimony  Is  con- 
vincing, it  )s  tbe  duty  of  the  court  to  hold 
the  jury  together.  Therefore  I  must  decline 
juur  rpqueBt  to  be  dlBcbareed. " 

The  defendant  eiceptea  to  the  Judge'. 
statement  to  the  Jury  that  he  regarded  the 
tcslimouy  as  convincing,  and,  being  found 
guilty  and  sentenced  to  imprisonment  for 
six  years  in  a  penitentiary,  tendered  a  bill 
of  esceptlons,  trhich  was  allowed  by  the 
Judge,  and  sued  out  this  writ  of  error. 

MetKT*.  Hamuel  Shellabarger  ahA  John  imy 
JotcSi  for  plaintiff  in  error: 

The  plainliff  in  error  was  entitled  lobe  ac- 
quitted aud  discharged  upon  tbe  discharge  of 
the  first  Jury  ia  tbe  court  below. 

The  right  of  tlie  trial  court  to  discharge  tbe 
jury  before  verdict  exists  only  in  cases  o* 
tremc  and  absolute  necessity. 

PeopU  V.  Gaodmn,  18  Johns.  187;  MikheU 
V.  State,  42  Ohio  St.  383,  898;  Nolan  t.  8taU, 
58  Qa.  521;  MeCoTkle  v.  8taU.  14  Ind.  40; 
United  State*  v.  Shoemaker,  3  McLean,  114; 
3taU  V.  M'Kee.  1  Bail.  L.  601;  Mount  v.  BtaU. 
14  Ohio,  304;  United  Stata  v.  Coolidge,  9  OalL 
364;  (/Brian  v.  Com.  9  Bush,  8t8, 1  Blsh.  CMm. 
J-aw,  g  1041:  Ned  v.  State,  7  Port.  (Ala.)  187, 
210:  Ma(ev.  Bom.  82  N.  G.  670;ft<jpteT.  Qtge. 
48  CbI.  828;  BIoUt.  CalUndtne,  8  Iowa,  28a 

Discretion  when  applied  to  a  court  of  Jus- 
tice, means  sound  discretion  guided  by  law. 

Bex  V.  Willare,  4  Burr.  8527.  2539;  Be  Ihy- 
for,  L.  R.  4  Ch.  Div.  160:  Dohertg  v.  AUman, 
h.  R.  S  App.  Cas.  728;  Book<f»  Gate,  S  Coke, 
lOOn;  Keighle^t  Com.  10  Coke,  UOrf;  Lttt. 
Ihide  i-  T.  H.  Co.  L.  R.  H  C.  P,  676;  StaU  v. 
M'Kee,  1  Bail.  L.651,  654;  Hie  parte  Lange,  85 
U,  S.  18  Wall.  163.  173(21:878,  877);  Cooley, 
Const.  Lim.  (6th  ed.)  SW;  Bigelow,  Estoppel. 
<5iiLed.)89. 

Jeopardy  attaches  tbe  moment  tbe  luiy  is 
«worn,  and  If  the  Jury  thereafter  bedi.tcbiTged 
without  a  verdict  where  no  legal  ground  of 
discliarge  is  shown,  tbe  effect  will  be  precisely 
the  same  as  If  a  verdict  of  ac-quittal  had  been 

r^mitt  v.  Stale,  80  Oa.  856. 866;  StaU  t.  Cat- 
•70 


lendiTte,  8  Ic 
Iowa,  471;  Jc 
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^e  creek,  and,  croeting  orer,  ran  down  on  the 
other  side.  This  plan  seems  also  to  bare  been 
followed  with  reierenoe  to  a  few  other  small 
estuaries.  The  cltj  protested  against  this 
method  of  survey,  ana,  through  her  attorney 
of  record,  gave  notice  of  appeal  from  the 
action  of  the  commissioner  or  the  general 
land  office  to  the  Secretary  of  the  Interior, 
claiming  that  the  proper  method  of  running 
the  line  along  the  Day  was  to  follow  the  tide 
line  of  the  main  body  of  water  and  cut  across 
the  mouths  of  all  estuaries  or  creeks  whidi 
are  arms  of  the  bay.  The  board  of  super- 
Tisors  of  the  ci^,  however,  decided  not  to 
appeal  from  the  decision  of  the  commissioner 
of  the  general  land  oiBoe  confirming  the 
Btratton  survey,  and,  declaring  that  the 
action  of  the  attorney  was  unauthorized,  dis- 
charged  him.  Thereafter  the  board  passed  a 
resolution,  addressed  to  the  Secretary  of  the 
Interior,  in  which  it  was  stated  that,  in  Its 
opinion,  the  Stratton  survey  was  entirely 
correct  and  legal,  and  shoula  be  approved. 

Notwithstanding  this  action  of  tae  board, 
the  Secretary  of  the  Interior  sent  for  the 
papers  in  the  case,  and,  upon  an  elaborate 
examination  of  the  points  involved,  reversed 
the  action  of  the  commissioner  of  the  general 
land  oflSoe  approving  the  Stratton  survey, 
thus  substantially  sustaining  the  original 
protest  of  the  city  to  the  running  of  the 
boundary  line  of  the  grant  up  the  estuaries 
of  the  bay. 

Upon  motion  for  review,  a  subsequent  Sec- 
vetary  of  the  Interior  sustained  Uie  action  of 
his  predecessor,  and  ordered  a  survey  made 
in  conformity  with  the  views  of  the  depart- 
ment.  2  Land  Dec  846.  It  was  under 
•  ' J  those  inntmctions  that  the  Von  Leicht  survey 
was  made,  upon  which  the  patent  wss  issued. 
Subsequently  an  application  was  made  to  a 
•uooeeding  Secretary  to  have  the  patent  re- 
called andcanoeled,  and  a  new  patent  issued ; 
but  it  was  denied,  the  Secretary  holding  that 
he  had  no  power  under  the  law  to  grant  Uie 
application,  and  that  even  if  he  had,  he 
abould  decline  to  exercise  it,  because  ne  con- 
sidered the  views  of  his  predecessOTS  sound 
f0j     and  correct    0  Land  Dec.  488. 

The  case  as  presented  by  this  record  in- 
Tol  ves  some  jery  interesting  questions.  Ever 
since  the  decision  in  BMt  v.  Wendal,  18  U. 
&  9  Cranch,  87  J[8:  665],  it  has  been  the 
settled  law  of  this  court  that  a  patent  is 
void  at  law  if  the  grantor  Sute  had  no  title 
to  the  premises  embraced  in  it,  or  if  the 
olBcer  wno  issued  the  patent  had  no  authority 
so  to  do,  and  that  the  want  of  such  title  or 
authoritycan  be  shown  in  an  action  at  law. 
Dot  T.  Winn,  84  U.  S.  11  Wheat.  880,  884 
(6:  600]  :  Stoddard  v.  Chamber$,  48  U.  S.  8 
How.  884,  818  [11 :  260,  888]  :  BcuUm  v. 
SaUdmry,  68  U.  8.  81  How.  426  [16 :  181]  ; 
BtUhari  T.  FOm,  78  U.  S.  6  Wall  160  [18: 
840]  ;  Ai<  T.  Pifk.  86  U.  S.  18  Wall.  112 
[81 :  8061 :  8r.  LimU  Bmdt  dt  Bet.  Cb.  v. 
Kimp,  1<M  U.  8.  686  126:  875]  ;^M  t.  8i. 
JxmU  9mdt.  <ft  Ref.  Oo,  106  U.  S.  447,  458 
[87 :  826,  228] ;  ^r^  t.  BooOirrp,  121  U. 
S.  486,  519  [80 :  1089,  1048]  :  Dooian  t.  Oirr, 
185  U.  8.  618,  625  [81:  844,  847].  and  ao- 
thofitiee  there  cited. 

It  la  sought  by  the  plaintlfls  to  bring  this 

US  u. «. 


case  within  that  rule ;  and  it  is,  therefore, 
strenuously  insisted  that  the  patent  for  the 
San  Francisco  pueblo  is  void  to  the  extent 
that  it  embraces  lands  below  ordinary  high- 
water  mark  of  Mission  Creek  as  that  fine  ex- 
isted at  the  date  of  the  conquest  from  Mexico 
in  1846.  In  order  to  sustain  this  proposition 
the  claim  is  put  forth  that  the  Stratton 
survev  was  correct,  and  was  never  legally 
set  aside ;  that  the  Yon  Leicht  survey,  upon 
which  the  patent  was  issued,  was  wholly  un- 
authorized in  law  and  void ;  and  that  tbne 
§  remises  in  dispute  being  excluded  by  the 
tratton  survey,  and  being  proved  by  parol 
evidence  to  have  been  below  the  line  of  or- 
dinary high- water  mark,  were  never  legally 
included  in  the  patent,  and  were  not  included 
in  the  decree  of  confirmation. 

It  is  a  well  settled  rule  of  >iw  that  the 
power  to  make  and  correct  jurveys  of  the 

f public  lands  belongs  exclusively  to  the  po* 
itical  department  of  the  gcvemment,  and 
that  the  action  of  that  department,  within 
the  scope  of  its  authority,  is  unassailable  in 
the  courts  except  by  a  direct  proceeding. 
Oraain  v.  BneM,  128  U.  S.  691,  699  [82.  5«, 
568],-  and  cases  cited.  Under  this  rule  it 
must  be  held  that  the  action  of  the  land  de- 
partment in  determining  that  the  Von  Leicht 
survey  correctly  delineated  the  boundaries  of 
the  pueblo  grant,  as  established  by  the  con- 
firmatory decree,  is  binding  in  this  court,  if 
the  department  had  Jurisdiction  and  power 
to  order  that  survey.  It  is  claimed,  however, 
and  the  referee  so  determined,  that  no  such 

Kwer  or  authority  existed  in  the  department, 
cause  it  had  been  exhausted  by  tne  action 
of  the  commissioner  of  the  general  land  oflto 
in  approving  and  confinning  the  Stratton 
survey  in  18/8.  This  contention  is  based 
upon  the  proposition  that  the  Secretary  oi 
the  Interior  had  no  authority  to  set  aside  the 
order  of  the  commissioner  approving  and 
confirming  the  Stratton  survey,  especially  in 
view  of  Uie  fact  that  no  appeal  was  taken 
from  such  order  and  the  authorities  of  the 
city  acquiesced  in  that  survey  This  propo- 
sition is  unsound.  If  followed  as  a  rule  of 
law,  the  Secretary  of  the  Interior  is  shorn  of 
that  supervisory  power  over  the  "public  lands 
which  is  vested  in  him  by  section  441  of  the 
Revised  Statutes.  That  section  provides  as 
follows:  "The  Hecretarr  of  the  Interior  is 
chai^g^  with  the  supervision  of  public  busi- 
ness relating  to  tne  following  subjects: 
.  .  .  Sec(md.  The  public  lands,  including 
mines.**  Sec  458  provides:  **The  Commis- 
sioner of  the  general  land  oflSce  shall  perform, 
under  iMs  d$reeiian  ef  tMe  Secretary  if  the 
Interior,  all  executive  duties  appertaininff 
to  the  surveying  and  sale  of  the  public  lands 
of  the  United  S'ntes,  or  in  anywise  respect- 
ing such  public  lands,  and  also  such  as  relate 
to  private  claims  of  land,  and  the  issuing  of 
patents  for  all  [grants]  of  land  under  the 
authority  of  the  government.**    Sea   8478 

f  provides :  *  The  commissioner  of  the  general 
and  office,  under  tMs  direetien  ef  tMs  atoretarp 
ef  tMs  Interior,  is  authorised  to  enforoe  and 
carry  into  execntioo.  by  appropriate  regnla- 
tiona,  every  part  of  the  prorbioos  d  this 
title  (the  pablie  lands)  Ml  otherwise  spe- 
dally  prorided  for  * 
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TMpect  to  tbeir  own  poople,  bat  oiwrate  on  the ' 
t«dcial  soTemment  011I7. 

t.  Tbe  New  York  ststutn  which  provldea  for  tiM 
punlibment  of  death  bj  deotiiolty  U  DOt  repajt- 
na.at  to  tbe  (^nititutlon  ot  the  United  Blates. 

1.  The  New  Tork  statute  which  prorldee  Uiat  ft 
penon  aenteaoed  to  death  (hall  be  kept  (a  solttar? 
ooaflnemeut  Id  prison  uotU  the  puuighmeDt  of 
deatb  lilnflloled,  la  aot  tfipugnaiit  to  the  United 
States  Conatttutloii. 

4.  A  warrant  whioh  commondt  the  Mntenoe  of 
death  to  In  ezeeuted  In  the  mode,  manner  and 
wa;.  and  at  tbe  plaoe  bj  law  preaorlbed,  la 
auUioiitr  for  tbe  oonfluement  of  the  prttoner  ai 
well  as  (or  tbe  inflloUoD  of  the  panaltr  of  dmlh. 

(.  TfatocouitfollowstlieadJuilloatloaottheblKb- 
eat  oourt  ot  a  Btate  In  the  oot  etrucUoQ  ot  lla  own 


&  Courts  of  the  United  Stateaabould  not  bywrlta 
uf  habeas  oorpiu  obatruot  the  ordinarr  adminis- 
tration o(  the  orlmlnal  lawaof  the  states  tbrough 
their  own  tribunals. 

[No.   1125.] 

Argued  Dee.  17,  1891.     Deeided  Dee.  Si.  1891. 

APPEAL  from  a  Judf^nieDt  of  the  Circuit 
Court  ot  the  United  Stiites  for  tbe  Boutbern 
District  of  Nen  York,  denvliig  a  petitloD  for 
habeas  corpus  to  produce  the  bod;  Af  Chules 
HcElraine  conHcledfn  New  Tork  of  the  crime 
of  murder  in  ibe  first  degree,  and  aentenced  to 
death.     AMrmtd. 

See  same  case  below,  12114.  T.  SfiO;  IBS  N. 
T.  BM. 

Tbe  facts  aie  slated  in  the  oplnloD. 

Mr.  Oeo.  H.  Curtis  for  appellant 

Mr.  CharUt  F.  Tabor,  At^-aeD.,of  New 
Tork,  for  apiirllee. 

Court  declmed  to  hear  couoael  for  appellee. 

Mr.  Chief  Juttiee  Fallar  delivered  the 
opinion  of   the  court: 

Charles  HcElvaine  was  convicted  in  the 
Court  of  Sessions,  Kings  Countf,  in  tbe  State 
of  New  York,  on  October  23.  1889,  of  the 
crime  of  murder  In  the  flret  degree,  com- 
mitted August  33,  1889,  and  on  October  35, 
1889,  waa  sentenced  to  death.  Fromthejudg- 
meut  of  conviction  an  appeal  was  duly  taken 
bj  McElraine  to  tbe  Court  of  Appeals  of  tbe 
State  of  New  York,  where  tbe  Judgment  was 
reversed  and  a  new  trial  granted.  Picoplt  v. 
MeMmine,  131  N.  Y.  350.  A  new  trial  was 
bad  and  resulted  on  September  39,  1890,  In 
a  conviction  for  the  aforesaid  crime,  and  on 
October  1,  1690,  McElvalne  was  again  sen- 
tenced to  death.  A  second  appeal  was  taken 
to  Uie  Court  of  Appeals  and  the  judgment 
was  affirmed  Februarr  34,  1891.  A^  t. 
MeEtvain*,  135  N.  Y.  096. 

The  Court  of  Appeals  sent  down  Its  re- 
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Is  a  ■tato  prlioa  In  ttie  Judicial  district 
wberein  tiiai  oooTictioo  hM  taken  place, 
commandinf  sach  agent  and  warden  to  do 
ezecation  m  the  eentence  open  some  daj 
within  the  week  thns  appointed.  Within 
ten  dajs  after  the  ivning  of  such  warrant 
the  said  sheriff  must  deliTer  the  defendant, 
together  with  the  warrant,  to  the  agent  and 
warden  of  the  state  prison  therein  named. 
Prom  the  time  of  said  deliTery  to  the  said 
agent  and  warden  until  the  infliction  of  the 
punishment  of  death  upon  him,  unless  he 
shall  be  lawfully  discharged  from  such  im- 
prisonment, the  defendant  shall  be  Irept  in 
solitary  confinement  at  said  state  prison,  and 
no  perMn  shall  be  allowed  access  to  him 
without  an  order  of  the  court,  except  the  of- 
fleers  of  the  prison,  his  counsel,  bis  physi- 
cian, a  priest  or  minister  of  religion,  if  ho 
ahall  desire  one,  and  the  members  of  his 
family. 

**g  492.  The  week  so  appointed  must  be- 
gin  not  less  than  four  weeks  and  not  more 
than  eight  weeks  after  the  sentence.  The 
time  of  the  execution  within  said  week  shall 
be  left  to  the  discretion  of  the  agent  and 
warden  to  whom  the  warrant  is  directed: 
but  no  preyious  announcement  of  the  day  or 
hour  of  the  execution  sbal  1  be  made,  except 
to  the  persons  who  shall  be  inyited  or  per- 
mitted to  be  present  at  said  execution  as 
hereinafter  proylded.**  N.  Y.  Code  Crim. 
Proc.  1890,  pp.  188,  129. 

It  is  contended  that  the  solitary  conflne- 
ment  thus  proyided  for  constitutes  cruel  and 
unusual  punishment,  and  brings  the  statute 
within  the  inhibition  of  the  8th  Amend- 
ment to  the  federal  Constitution. 

The  first  ten  articles  of  amendment  were 
not  intended  to  limit  the  powers  of  the  states 
in  respect  of  their  own  people,  but  to  operate 
on  the  federal  goyemment  only ;  but  tne  ar- 
gument is,  that  so  far  as  those  amendments 
eecnre  the  fundamental  rights  of  the  indi- 
yidual,  they  make  them  his  priyi leges  and 
immunities  as  a  citisen  of  the  United  States, 
which  cannot  now,  under  the  Fourteenth 
Amendment,  be  abridged  by  a  State :  that  the 
prohibition  of  cruel  and  unusual  punish- 
ments is  one  of  these  *,  and  that  that  prohibi- 
tion is  also  included  In  that  "due  process  of 
law*  without  which  no  State  can  depri ye  any 
person  of  life,  liberty,  or  property. 

We  held  in  Be  Kemmkr.  186  U.  8.  488 
[84:  019J,  that  this  sUtute  in  proyiding  for 
the  punishment  of  death  by  electricity,  was 
not  repugnant  to  the  Constitution  ox  the 
Unitea  States  when  applied  to  a  cooyict  who 
committed  the  crime  for  which  he  was  oon- 
Ticted  after  the  Act  took  effect :  that  the  en- 
actment of  the  statute  was  in  itself  within 
the  legitimate  sphere  of  the  legislatiye  power 
of  the  State,  and  in  the  obseryance  of  those 
general  rules  prescribed  by  our  systems  of 
Jurisprudence;  and  that  as  the  Legislature 
of  the  State  of  New  York  had  determined 
that  it  did  not  infiict  cruel  and  unusual 
punishment,  and  its  courts  bad  sustained  that 
determination,  we  were  unable  to  peroeiye 
that  the  State  had  thereby  abridged  the  priyi- 
leges  or  immunities  of  petitioner  or  depriyed 
him  of  due  process  of  law. 

That  case  Is  decisiye  of  this,  although  the 
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character  of  the  confinement  of  the  condemned 
pending  his  execution  was  not  alluded  to. 

All  that  was  held  in  Be  Medley.  FMti<mer, 
184  U.  S.  160  [88:  885],  was  that  a  statute 
passed  after  the  commission  of  the  crime  of 
murder,  which  added  to  the  punishment  of 
death  (that  being  the  punishment  when  the 
crime  was  committed),  the  further  punish- 
ment of  imprisonment  in  solitary  conmiement 
until  the  execution,  was.  when  attempted  to 
be  enforced  against  a  conyict  so  situated,  an 
eap  poet  facto  Itkw,  and  that  the  sentence  In- 
fiicting  both  punishments  was  yoid.  The 
lanruage  of  the  opinion  upon  the  subject  of 
solitary  confinement  tended  to  illustrate  the 
conclusion  arriyed  at,  but  did  not  enlarge  it. 

And  in  Holden  y.  Minnemta,  187  U.  8.  488 
[84:  784],  it  was  assumed  that  a  similar 
statutory  proyision  was  not  open  to  constitu- 
tional objection. 

It  is  further  urged  that  the  warrant  did 
not  direct  the  infliction  of  solitary  conflne- 
ment ;  that  it  indicated  no  specific  mode  of 
death ;  and  that  the  mode  ana  manner  of  the 
infiiction  of  the  death  penalty  were  not  sneci- 
fied.  But  as  the  warrant  commanded  the 
warden  to  cause  the  Judgment  and  sentence 
to  be  executed  and  enforced,  and  the  con- 
demned to  be  put  to  death  *'in  the  mode, 
manner,  and  way  and  at  the  place  by  law 
prescribed  and  proyided,"  this  would  seem 
to  be  ample  authority  to  him  for  the  con- 
finement, as  well  as  the  infiiction  of  the 
penalty  of  death,  as  prescribed  by  the  statute ; 
and,  so  fsr  as  the  confinement  bad  taken 
place  under  the  first  sentence  and  warrant, 
that  resulted  from  the  yoluntary  act  of  the 
petitioner  in  prosecuting  an  appeal. 

In  PeovU  V.  Bnuh,  40  N.  yT  8.  R  481,  it 
was  held  by  the  Court  of  Appeals  of  New 
York  that  an  appeal  from  a  Judgment 
sentencing  a  defendant  for  murder  in  the  first 
degree  operates  only  as  a  stay  of  execution 
of  the  death  penalty,  and  not  of  the  confine- 
ment of  the  defendant  in  the  penitentiary 
pending  the  appeal,  under  the  Code  of  Crim. 
Proc.  of  N.  Y.  g  528.  which  provides  that 
**when  the  Judgment  is  of  death,  an  appeal 
to  the  Court  of  Appeals  stays  the  execution, 
of  course,  until  the  determination  of  the 
appeal ;"  and  it  was  also  held  that  under  the 
statute  providing  for  execution  by  electricity 
a  warrant  which  directed  that  execution  m 
done  by  putting  defendant  to  death  in  the 
mode,  manner,  and  way  and  at  the  place  by 
law  prescribed  and  provided,  was  sufficient. 

The  general  rule  of  decision  is  that  this 
court  will  follow  the  adjudication  of  the 
highest  court  of  a  State  in  the  construction 
of  its  own  statutes ;  and  there  is  nothing  in 
this  case  to  take  it  out  of  that  rule.  We  are 
of  opinion  that  the  record  does  not  disclose 
that  the  petitioner  is  restrained  of  his  liberty 
in  yiolation  of  the  Constitutioii  and  laws  of 
the  United  States;  and  as  observed  by  Mr, 
Jiutiee  Harlan  In  Re  Wood.  140  U.  8.  289 
[85:  509],  it  was  not  intended  by  Congress 
that  the  courts  of  the  United  States  should 
by  writs  of  habeas  corpus  obstruct  the  ord  inary 
administration  of  the  criminal  laws  of  the 
states  through  their  own  tribunals. 

Tktjudgwunt  Nmsf  he  affirmed  and  the  auia- 
date  ieeue  at  onee,  and  it  ie  eo  ordered, 
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Nicola  Tbbzza,  Appt., 

V. 

A.   A.  Brush,  Asent  and  Warden  at  Siso 
Stkq  Pbison  in  the  State  of  New  York. 

[No.  1123.] 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

Mr.  Chief  Justice  FoUer:  Trezza  was 
convicted  of  murder  in  the  first  degree  in  the 
court  of  sessions  of  Kings  County,  New 
York,  June  6.  1890,  and  sentenced  to  death. 
The  warrant  for  the  execution  of  the  judg- 
ment and  sentence  was  duly  issued  to  the 
a>cent  and  warden  of  the  state  prison  at  Sing 
Sing,  and  under  it  Trezza  was  committed  to 
his  custody. 
[161 1  An  appeal  was  taken  to  the  Court  of  Ap- 
peals ana  the  judgment  afltaied,  (125  N.  Y. 
740.)  whereupon.  March  6,  1891,  the  court 
of  sessions  ordered  the  judgment  of  convic- 
tion and  sentence  of  death  to  be  executed  and 
enforced  in  the  manner  provided  by  law,  and 
issued  a  second  warrant  to  the  warden. 
Trezza  then  presented  his  petition  for  a  writ 
of  habeas  corpus  to  the  judge  of  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  and  brings  the  order 
of  that  court  denying  its  prayer  to  this  court 
on  appeal. 

Petitioner  claimed  that  by  his  imprison- 
ment under  the  first  warrant  he  had  been  once 
punished  for  the  offense  for  which  he  had 
been  convicted,  and  that  solitary  confinement 
amounted  to  cruel  and  unusual  punishment, 
and  hence  that  he  was  restrained  in  violation 
of  the  5th  and  8th  amendments  to  the 
Constitution  of  the  United  States;  and  he 
objected  also  that  the  warrant  was  not  suflft- 
ciently  definite  and  specific. 

The  record  has  not  been  printed  nor  have 
briefs  been  filed  on  either  side,  and  appellant 
was  not  represented  by  counsel  when  the 
cause  came  on  for  hearinjc.  We  have,  how- 
ever, carefully  examined  the  transcript,  and 
find  no  ground  upon  which  to  arrive  at  a 
different  conclusion  from  that  just  announced 
in  the  case  of  McElvaine. 

77is  judgment  i»  affirmed  and  the  mandate 
ordered  to  issue  at  once. 


THO?^A8  KNIGHT.  POT.  in  Brr., 

f. 

THE     UNITED    LAND    ASSOCIATION 

BT  AL. 
(See  8.  a  Reporter^  ed.  161-21S.) 

Patents  for  lands,  ^ohen  tcid— surveys  qfpuiUe 
lands—aetion  of  land  department,  uhen  bind- 
inff^^utharitif  of  Secretary  qf  Interior  to  set 
aside  survey  and  order  a  new  one—power  nf 
Secretary  to  control  operations  qf  land  dipari- 
ment— property  in  soil  under  tide  teaters-^ 


title  of  United  States  in  tide  lands  in  CoH- 
f&mior-^  United  StaUs  bound  to  protect  r^l» 
qf  property  in  CaUfomia  emanating  firtm  the 
Mexican  government— patent  of  tke  United 
States  of  pueblo  lands  conelustw  evidence — 
claims  of  San  Frandeoo  te  p%iMo  lands  sm- 
perior— parol  evidence  not  admietible  to  com- 
tradict  patents, 

1.  ApateDtis  void  at  law  tf  the  gnntor  State  bad 
no  title  to  the  premises  embraced  In  tt,  or  tf  th» 
offloerwho  lasued  the  patent  !:^do  aiitborftTt» 
do  80,  and  the  want  of  suoh  title  oraotlKvttj  caB 
be  shown  in  an  action  at  law. 

S.  The  power  to  make  and  oorreot  wurwejn  dtbm- 
public  lands  belongs  exclnaivelj  to  the  polM^ 
cal  department  of  the  go  verameat,  and  the  mabom 
of  that  department,  within  the  aoope  of  its  au- 
thority, is  uoasHdlable  in  the  ooorta  exoepi  by  a^ 
direct  proceeding. 

8.  The  action  of  the  land  department  In  deteraJB* 
ing  that  the  Von  Letcht  survey  oorreotly  dettae^ 
ated  the  boundaries  of  the  pueblo  grant  of  Saa 
Francisco,  as  established  by  the  oonflnnatory 
decree,  is  binding  in  this  ooort. 

4.  The  Secretary  of  the  Interior  had  anthorftv  t9> 
set  aside  the  Stratton  survey  of  the  San  Tnutdseo^ 
pueblo  lands,  and  to  order  a  new  sarreiy  by  Too 
Leicht;  his  action  In  such  matter  Is  iinaaiillsliiii 
in  the  courts  in  a  coUatend  proceeding. 

fi.  The  Secretary  of  the  Interior  haa  power  ta> 
snpervlse  and  control  the  opesmtlonB  of  the  land 
department,  and  when  prooeedlnga  aSeotlar 
titles  to  land  are  before  the  departmeot  the 
power  of  supervision  may  be  ezerdeed  liy  klaw 
whether  such  proceedings  are  called  to  has  ittm 
tion  by  formal  notice  or  by  appeal,  or  In  any- 
other  manner. 

e.  Absolute  property  In,  and  domlnSon  and  sover- 
eign^ over,  thesoils  under  the  tide  waters tn  th» 
states  are  reserved  to  the  several  i 


7.  Upon  the  acquisition  of  the  territory  of  CUffbr- 
nia  from  Mexico  the  United  States  acquired  the- 
title  to  tide  lands  therein  In  trust  for  the  future 
states  to  be  created  In  saoh  teiiltcwf,  exeepa 
such  lands  as  had  been  previously  granted  by 
Mexico  or  subjected  to  trusts  whioh  woold  re- 
quire their  disposition  In  some  other  way. 

8.  The  United  States  are  boand  to  protect  ail  rlgbia 
of  property  ta  Ckllf omla  fimaiiiittng  from  th» 
Mexican  govercment  previous  to  tbm  Treaty  of 
Qaudaloupe  Hidalgo. 

a.   The  patent  of  the  Ualted  States  fnii si 

of  the  pueblo  lands  of  San  Franclsoo,dertv<ed  frovi 
Mexico,  Is  conclusive  evidence  of  the  title  of  tbe 
dty  under  Mexican  laws,  as  against  the  go vom- 
ment  and  all  parties  except  those  who  have  title 
from  Mexioo  anterior  In  date  to  that  cooflmcd  hgr 
the  decree  of  confirmation  of  the  oiroutt  ooort. 

10.  Parol  evideooe  was  inadmlsBlble  to  show  ttet 
the  premises  in  dispute  in  this  action 
high-water  mark  of  Mtailon  Creek,  and  \ 
was  not  a  portion  of  the  pueblo  ofSan 
as  embraced  In  the  patent. 

U.  Hie  ctadms  of  the  dty  of  San  Vranolaoo  to 
pueblo  lands  are  superior  to  any  sal 
acquired  rights  of  Calif6mla  over  tba  tida 

[Na884.] 
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Vonu^As  to  pre-emption  rl0Ms,  tea  noCs  to 
United  SUtes  v.  FItigeraid,  10:786. 

That  patents  for  land  may  be  set  astdsfer  framd, 
see  note  to  Miller  v.  Kerr,  SOBL 

Am  to  snron  in  surveys  and  deeeripttomUi  patents 
ror  tefidi;  Mow  eonHriMd,  see  fioCs  t«  Watts  T.  lind- 
scy,  6:011 
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United  Stalet  to  lands  in  Califoniia  under 
tide  waten,  from  Mexico,  were  held  in  trust 
for  the  futoie  State,  si^  that  their  ownership 
-^  and  rifht  of  disposition  passed  to  it  upon 
*^  ^  its  admission  into  the  Union,  that  doctrine 
cannot  apply  to  such  lands  as  had  been 
proTiously  granted  to  other  parties  bj  the 
former  goyemment,  or  subjected  to  trusts 
which  would  require  their  disposition  in  some 
other  way.  When  the  United  States  acquired 
California  it  was  with  the  duty  to  protect  all 
the  rights  and  interests  which  were  held  by 
the  pueblo  of  San  Francisco  under  Mexico. 
The  property  rights  of  puoblns  eoually  with 
those  of  indiyiouals  were  entitled  to  protec- 
tion, and  provision  was  made  by  Congress  in 
its  legislation  for  their  inyestigation  and  con- 
firmation. Tdwn$end  y.  CHrmey,  72  U.  S.  0 
Wall.  826,  887  [18:  647,  549].  The  duty  of 
the  goyemment  and  its  power  in  the  execu- 
tion of  its  treaty  obligations  to  protect  the 
claims  of  all  persons,  natural  ana  artificial, 
^mnd,  of  course,  of  the  city  of  San  Francisco  as 
'soccessor  to  the  pueblo,  were  superior  to  any 
subsequently  acquired  rights  or  claims  of 
the  SUte  of  California,  or  of  indiyiduals. 
The  confirmation  of  the  claim  of  the  city 
necessarily  took  effect  upon  its  title  as  ft 
existed  upon  the  acquisition  of  the  country. 
In  confirming  it,  the  United  States,  through 
its  tribunals,  recognized  the  yalidity  of  tmit 
title  at  the  date  of  the  Treaty— at  least  recog- 
nized the  yalidity  of  the  claim  to  the  title 
as  then  existing,  and  in  execution  of  its 
treaty  obligations  no  one  could  step  in  be- 
tween the  goyemment  of  the  United  States 
and  the  city  seeking  their  enforcement.  It 
is  a  matter  of  doubt  whether  there  were  any 
lands  within  the  limits  of  the  pueblo,  as  de- 
fined and  established  by  the  land  depart- 
ment, that  could  be  considered  tide- lands, 
which,  independently  of  the  pueblo,  would 
yest  in  the  State.  The  lands  which  passed 
Co  the  State  upon  her  admission  to  the  Union 
were  not  those  which  were  affected  occasion- 
ally by  the  tide,  but  only  those  oyer  which 
tide- water  flowed  so  continuously  as  to  pre- 
yent  their  use  and  oocupation.  To  render 
lands  tide- lands,  which  tne  State  by  yirtue 
of  her  soyereignty  could  claim,  there  must 
bays  been  such  continuity  of  the  flow  of 
tide- water  oyer  then*  or  such  regularity  of 
the  flow  within  eyer^  twenty -four  hours,  as 
to  render  them  nnAt  for  oultiyation,  the 
growth  of  grssses,  or  other  uses  to  which 
upland  is  applied.  Bat  even  if  there  were 
lOTj  such  lands,  tneir  existence  could  in  no  way 
affect  the  rights  of  the  puebla  Its  rights 
were  dependent  upon  Mexican  laws  and  wnen 
Mexico  established  those  laws  she  was  the 
owner  of  tide* lands  as  well  as  uplands,  and 
could  haye  placed  the  boundaries  of  her 
pueblos  wbereyer  she  thought  proper.  It 
was  for  the  United  States  to  ascertain  those 
boundaries  when  fixing  the  limits  of  the 
claim  of  the  city,  and  that  was  done  after 
the  roost  thorough  and  exhaustiye  examina- 
tion eyer  given  to  the  consideration  of  the 
boundaries  of  a  claim  of  a  pueblo  under  the 
Mexican  govemment.  After  hearing  all  the 
testimony  which  could  be  adduced,  and  re- 
peated arguments  of  counsel,  elaborate  re- 
r^*^*   wrre  mad«  on  the  subject  by  thne 
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Secretaries  of  the  Interior.  They  held,  and" 
the  patent  follows  their  decision,  that  the 
boundary  of  the  bay,  which  the  decree  of 
confirmation  had  fixed  as  that  d  ordinary 
high-water  mark,  as  It  existed  on  the  7ta 
of  July,  1846.  crosses  the  mouth  of  all  creeks 
entering  the  bay.  There  was,  therefore 
nothing  in  the  deed  of  the  tide-land  com- 
missioners which  could  by  any  possibility 
impair  the  right  of  the  city  to  exercise  the 
power  reseryed  in  the  Vsn  Ness  ordinance 
over  such  portions  of  the  lands  conveyed  to 
occupants  under  that  ordinance  as  had  been 
occupied  or  set  apart  for  streets,  squares, 
and  public  buildings  of  the  city.  Such  a 
reservation  should  nave  been  embodied  in 
the  decree  in  this  case.* 

In  the  case  of  BMtd  y.  FOery,  70  U.  S.  8 
Wall.  478,  401  [18:  88,  92],  the  court,  upon 
a  question  very  similar  to  this  in  many  of 
its  sspects,  followed  a  similnr  course  of 
reason! Dg  from  which  we  think  the  conclu- 
sion we  nave  reached  is  logically  deducible. 
In  that  case  the  court  uses  the  following 
language: 

**  The  pnsitioo  of  the  defendants  is,  that  as 
against  them  the  patent  is  not  evidence  for 
any  purpose ;  thst  as  between  them  and  the 
plaintiff  the  whole  subject  of  title  is  open 
precisely  as  though  no  proceedings  for  the 
confirmation  had  been  had.  and  no  patent  for 
the  land  had  been  issued.  Their  position 
rests  upon  a  misapprehension  of  the  cnaracter 
and  effect  of  a  patent  issued  upon  a  confirm- 
ation of  a  claim  to  land  under  the  laws  of 
Spain  and  Mexico.  In  the  first  place,  the 
patent  is  a  deed  of  tho  United  States.  As  a 
deed  its  operation  is  that  of  a  quit-claim* 
or  rather  a  conveyance  of  such  interest  ss  the 
United  States  possessed  in  the  land,  and  it 
takes  effect  by  relation  at  the  time  when 
proceedings  were  instituted  by  the  filing  of 
the  petition  before  the  board  of  land  com- 
missioners. In  the  second  place,  the  patent  is 
a  record  of  the  action  ox  the  government 
upon  the  title  of  the  claimant  as  it  existed 
upon  the  acquisition  of  the  country.  Such 
acquisition  aid  not  affect  the  rights  of  the 
inhabitants  to  their  property.  They  retained 
all  such  rights,  and  were  entitled  by  the  law 
of  nations  to  protection  In  them  to  the  same 
extent  as  under  the  former  govemment  The 
Treaty  of  cession  also  stipulated  for  such 
protection.  The  obligation  to  which  the 
United  SUtes  thus  succeeded  was,  of  course, 
political  in  Its  character,  and  to  be  dis- 
charged in  such  manner,  and  oo  such  terms, 
ss  they  might  Judge  expedient.  By  the  Act 
of  March  8,  1861,  they  have  declared  the 
manner  and  the  terms  on  which  they  will 
discharge  this  obligation.  They  have  there 
esUblisbed  a  special  tribunal,  before  which 
all  claims  to  land  are  to  be  investigated :  re- 
quired eyidence  to  be  presented  respecting 
tne  claims;  appointed  law  officers  to  appear 
and  contest  them  on  behalf  of  the  govern- 
ment ;  authorised  appeals  from  the  decisions 
of  the  tribunal,  first  to  the  district  and  then 
to  the  Supreme  Court ;  and  designated  of- 
ficers to  survey  and  measure  off  the  land  whea 
the  yalidity  of  the  claims  is  finally  deter- 
mined, when  informed,  \xw  the  aotkm  ai 
iti  tribunal  and  ofllcers,  that  n  daim  ss- 
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Thomas  Knight,  to  recover  a  block  of  land  in 
that  city  bounded  by  Barry,  Channel,  Sey- 
enth«  and  Eighth  streets,  and  known  as  block 
number  forty.  The  controversy  involves  an 
interesting  question  of  title  to  the  property 
<ie8cribed,  the  plaintiffs  asserting  that  the 
premises  were  below  the  line  of  ordinary 
high- water  mark  at  the  date  of  the  conquest 
of  California  from  Mexico,  and,  therefore, 
upon  tiie  admission  of  the  State  into  the 
XJnion  in  1850,  inured  to  it  in  virtue  of  its 
sovereignty  over  tide  lands ;  and  the  defend- 
ant insisting  that  the  lands  are  a  portion  of 
the  pueblo  of  San  Francisco,  as  confirmed 
and  patented  by  the  United  States. 

The  complaint,  filed  on  the  28d  of  iSovem- 
ber,  1^,  alleged  that  the  plaintiffs  were 
the  owners  in  fee  of  the  premises  described, 
and  were  entitled  to  the  possession  thereof, 
and  that  they  had  been  wrongfully  dis- 
possessed thereof  by  the  defendant,  who  con- 
tinued to  hold  such  unlawful  possession,  to 
their  damage  in  the  sum  of  $100,  and  to  their 
loss  of  the  rents  and  profits  thereof  in  the  sum 
of  $500.  Wherefore  they  prayed  a  judgment 
of  restitution  and  damages  aforesaid. 

The  answer  consisted  of  a  general  denial 
of  all  the  allegations  of  the  complaint ;  and 
the  cause,  being  at  issue,  was,  by  stipu- 
lation of  counsel,  referred  to  a  referee,  to 
take  testimony,  **•  try  all  the  issues,  and  report 
his  findings  and  judgment  thereon." 

In  obedience  to  the  order  of  the  court  the 
referee  tried  the  case,  making  an  elaborate 
finding  of  facts  and  concluding,  as  matter 
of  law,  that  judgment  should  go  for  the 
plaintiffs.  Accordingly,  on  the  2d  of  June, 
1888,  a  judgment  was  entered  in  the  superior 
court  in  favor  of  the  plaintiffs.  That  judg- 
ment was  afterwards  affirmed  by  the  Supreme 
Court  of  the  State  on  appeal ;  and,  after  two 
separate  rehear in^s,  the  judgment  of  affirm- 
ance was  adlierca  to  by  a  bare  majority  of 
the  court,  three  of  the  judj^cs  dissenting. 
(85  Cal.  474,  and  448.)  This  writ  of  error 
was  then  sued  out. 

It  appears  from  the  bill  of  exceptions 
that,  on  the  trial  of  the  case  before  the 
referee,  the  plaintiffs,  to  sustain  the  issues 
on  their  behalf,  introduced  evidence  tending 
to  show  the  location  of  the  premises  to  be 
as  alleged  in  the  complaint  and  also,  a  com- 
plete and  good  title  in  themselves  under  a 
grant  from  the  State  and  certain  mesne  con- 
veyances, provided  the  title  to  the  premises 
was  originally  in  the  State,  and  provided 
certain  deeds  (which  were  also  introduced) 
from  the  state  tide-hind  commissioners, 
dated,  respectively,  November  24  and  27, 
1875,  were  effectual  to  convey  said  title.  For 
the  purpose  of  proving  title  in  the  State 
Uiey  offered  parol  testimony  to  show  that  in 
1854  the  premises  were  below  the  line  of  or- 
dinary hi^h-water  mark,  and  t^at  Mission 
Creek  (which  is  an  estuary  of  the  bay  of  San 
Francisco  and  runs  alongside  this  block) 
was,  at  that  time,  navigable  for  a  consider- 
able distance  above  them.  This  evidence 
was  objected  to,  on  the  ground  that  parol 
evidence  was  inadmissible  to  prove  the 
boundary  lines  of  the  decree  of  confirmation 
of  the  pueblo  lands,  but  the  obiection  was 
overruled  and  an  exception  noted. 

976 


The  plaintiffs  then  offered  In  eridenoi 
certain  documents  relatf  ye  to  the  conflnmattoi 
to  the  city  of  San  Francisco  of  iu  pg^lo 
lands,  and  also  the  first  auryey  of  those  liadi 
under  the  decree  of  confinnatioii,  mWdk 
survey,  made  by  deputy  soryeyor  Stiattfli, 
approved  by  the  suryey-eeneral  of  Califorala 
and  confirmed  by  the  GommissioDer  of  the 
General  Land  CMSce,  did  not  incliide  the 
premises  in  controversy.  They  alio  pradoced 
a  witness  who  testified  that  the  premiies  wen 
below  ordinary  high-water  inark,  u  laU 
down  on  such  survey.  To  the  introdoedoi 
of  this  survey  as  evidence,  and  to  the  pan! 
proof  of  the  location  of  the  premisei  witk 
reference  to  the  line  of  high  tide,  asdelinott- 
ed  thereon,  the  defendant  obiected  on  the 
ground  that  the  survey  waa  not  matter  of 
record,  that  it  did  not  tend  to  prove,  as  be- 
tween the  parties  hereto,  where  the  line  of 
high  tide  was,  boing  tvf  inter  aIio$  aeta,  snd 
that  it  had  been  c&nceled  and  superseded  bf 
another  survey  subsequently  made  in  looon- 
ance  with  instmctions  of  the  Secntaiyof 
the  Interior.  The  objection  was  ovemlod. 
the  survey  was  admitted  in  evidenoe.  and  the 
defendant  duly  excepted.  The  plaintilbski 
produced  in  evidence  certain  maps  msdefaf 
persons  in  official  station  in  1858,  1897. 18K 
and  1864,  showing  the  line  of  high  tidttf 
about  the  same  line  as  on  the  aforesaid  Scnl- 
ton  survey.  Objections  were  made  to  th« 
maps  as  evidence,  but  they  were  oforaM 
and  exceptions  were  noted. 

The  plaintiffs  also  introduced  In  effdon 
the  original  minute-book  of  the  board  tf 
supervison  of  the  city  and  county  of  te 
Francisco,  and  read  a  resolution  pawd  kf 
the  board  on  the  28d  of  December,  ISffll  tM 
no  appeal  should  be  taken  from  the  actios  of 
the  commissioner  of  the  general  land  cAoi 
approving  the  Stratton  snryey.  Objecttai 
was  made  to  this  evidence,  but  it  wm  o««^ 
ruled  and  an  exception  was  noted. 

The  Dlaintifb  then  offered  in  eyidaoe  tki 
deeds  from  the  state  land  commlaionoi  H 
one  Ellis,  (from  whom  they  derived  ifedr 
title, )  together  with  the  letter  of  the  attoncy- 

Seneral  of  the  State  advising  the  boud  H 
ispose  of  all  the  tide  lands  not  In  liticasl« 
and  where  they  could  ascertain  to  vboa  tli 
state  title  ought  to  go,  in  pursuance  o(  III 
tide  land  acts.  The  deeds  emhrMV  Iki 
property  in  d Ispute.  The  defendant  objidri 
to  these  deeds  on  the  eronnd  that  \htf  «* 
incompetent.  In  that  the  board  off  tide-hii 
commissioners  had  no  power  or  JoritdkliM 
to  make  them,  and  on  the  farther 
that  there  was  nothing  to  show  that  the 
was  advised  by  the  attorney-general  lo 
such  deeds.  The  objection  was  orcRtlii 
and  an  exception  was  noted.  The  plsltfift 
thereupon  rested  their  case. 
The  defendant,  to  sustain  the  Ismcf  «a  kk 

fart,  offered  in  evidence  the  pai^t  of  tbcStf 
rancisco  pueblo  lands,  regularly  iv^d  n 
that  city  on  the  20th  of  June,  18M.  sad  •)« 
the  pint  of  said  pueblo  lands  surveredaadtf 
instructions  from  the  United  States  tatnf^ 
general  by  deputy  surveyor  Voo  UicM  ^ 
December,  1888.  which  showed  aa  cndtfr 
ment  of  approval  by  the  commisiioDcr  of  v 
general  land  office,  under  date  of  ^  '^ 

ut  r.i 


1801. 


KniGBT  Y.  United  Lakd  AsaocuTiOM. 


161-;31« 


SurreTor-feneiml  Dtj  lacoeeded  tb«  officer 
who  bad  approved  the  aorrey,  and  he  for- 
wanted  the  proteat  and  oblectfons  to  the  com- 
mluiooer  or  the  general  land  office,  accom- 
panied bv  hia  opinion  that  the  ob]ectiona 
were  well  taken  In  several  particulara,  and 
recommended  among  other  things  that  the 
plat  and  suryey  should  be  amended  so  aa  to 
include  the  marsh  land  lying  on  Mission 
Creek  within  the  four  square  leaguea»  and 
by  the  murrey  of  the  southern  and  eastern 
boundary  of  the  military  reservation.  The 
commissioner,  however,  disreirarded  the  ob- 

iections  and  approved  the  survey,  founding 
lis  conclusion  upon  the  alleged  Ions  acouies- 
cence  of  the  city  and  county  of  San  Fran- 
cisco, from  which  he  inferred  a  recognition 
of  its  correctness  and  a  waiver  of  t.he  protest 
and  objections. 

The  couflrmation  was,  aa  already  stated, 
*  in  trust  for  the  benefit  of  the  lot-holders 
under  grants  from  the  pueblo,  town  or  city 
of  San  Francisco,  or  other  competent  author- 
ity, and  as  to  any  residue,  in  trust  for  Uie 
use  and  benefit  of  the  inhabitants  of  the 
city.**  The  legislation  of  Congress  leleaa- 
ing  the  interest  of  the  United  Sutes  to  the 
city  was  also  in  trust  for  the  beneficiaries 
named  (14  Stat,  at  L.  4) ;  so  that  the  city  of 
San  Francisco  bad  no  intereat  in  the  lands 
within  the  confirmed  tract  other  than  as  a 
trustee,  except  where  parcels  had  been  ac- 
I  quired  by  purchase  or  conveyance  from  other 
sources  than  the  pueblo.  All  pueblo  lands  she 
held  simply  in  that  character.  It  was  incum- 
bent upon  ner,  therefore,  to  take  such  steps  as 
were  necessary  to  secure  and  perfect  the  title 
of  her  ee$tuu  oue  trv$t,  Sne  accordingly 
retained  counsel  to  protect  their  interests  as 
well  as  her  own,  and  he  made  a  formal 
appeal  for  the  benefit  of  both  to  the  Secretary 
of  the  Interior  from  the  decision  of  the  oom- 
miwioner. 

Certain  lot-holders  were  alao  permitted  to 
appear  before  the  Secretary  and  argue  the 
^^aae,  as  partiea  interested  in  the  title.  An 
appeal  was  also  taken  by  the  military  com- 
mander of  the  department,  on  behalf  of  the 
United  Statea,  to  correct  alleged  errora  in 
the  survey  of  the  military  reservation,  which 
kept  the  whole  survey  open  before  the  Secre- 
taiy  until  it  was  finally  determined.  Ajiy 
change,  eiiher  by  the  enlargement  or  dimi- 
nution of  the  reservation,  neo^ssarilv  affected 
other  lineaof  the  aurvev,  reducing  or  extend- 
ing them  as  the  ouantUv  embraced  within 
the  tract  sorveyea  was  increased  or  dimin- 
ished. 

Mr.  Schurx  was  then  at  the  head  of  the 
Interior  Department,  and  he  examined  at 
great  length  the  action  f»f  the  commissioner 
and  of  the  surveyor-general  upon  the  survey ; 
reeeived  a  large  amount  of  teatlmony  upon 
the  objectiona  presented,  and  heard  argu- 
ments of  counsel  thereon.  And  he  held  that 
the  treatment  of  the  survey  by  the  commis- 
sioner proceded  on  the  assumption  that  the 
United  Statea  had  no  intereat  in  the  matter, 
and  that  If  the  State  and  city  were  satisfied, 
the  duty  of  the  department  was  to  approya 
the  survey.  This  the  Secretary  held  to  be  a 
grave  error,  observing  that  if  the  excluded 
tmrfa  wbico  tJM  dty  claimed  under  the  pro- 
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test  were  abova  high-water  mark  In  1846, 
they  ought  to  be  Included  In  tha  survey,  and 
then  the  aouthem  boundary  lino  would 
have  to  be  moved  further  north,  excluding  a 
correspondlnff  quantity  which  would  fill 
Into  the  public  lands  of  the  United  States. 
No  stipulation  or  agreement,  therefore,  said 
the  Secretary,  between  the  State  and  the  city 
and  county  could  estop  or  relieye  the  officers 
of  the  department  from  the  duty  of  executing 
the  decree  or  of  protecting  the  interests  of 
the  government,  adding,  that  if  the  city  and 
county  should  ask  to  withdraw  the  proteat 
or  to  have  the  same  dismissed  the  govern- 
ment would  still  have  the  right  to  niake  use 
of  the  objections,  and  of  the  evidence  filed 
In  their  support  for  Its  own  protection  as 
well  aa  for  properly  surveying  the  claim  in 
accordance  wltn  the  decree.  He  therefore 
discarded  entirely  the  ground  which  the 
Commissioner  had  advancxd  as  the  prlnclpa) 
reason  for  approving  the  survey. 

The  protest  and  objectiona  of  the  dty  and 
county  referred  to  tracts  of  marsh  land  lying 
near  and  aouth  of  Mission  Creek.  They  al- 
leged that  such  lands  were  not  overfiowed  by 
tine  water,  except  at  the  spring  tides ;  that 
the  line  of  ordinary  high- water  mark  upon 
them  on  the  side  of  the  bay  was  sharply 
defined  by  a  growth  of  samphire,  a  marine 
reedy  plant  which  grows  down  to  such  line 
and  no  further.  Tne  testimony  before  the 
Secretary  showed  that  the  line  thus  defined 
was  traced  with  a  blue  pencil  on  the  engraved 
map  of  the  coast  survey,  made  by  officers  of 
the  United  States  between  18i50  and  1857, 
and  that  the  marsh  lands,  including  the 
premises  in  controversy,  were  above  the  line 
thus  designated.  Testimony  of  old  residents 
of  San  Francisco,  some  of  whom  had  resided 
there  as  early  as  1842  and  others  in  184f ,  and 
down  to  a  period  long  after  1861,  and  were 
familiar  with  the  charecter  of  the  land  front- 
ing on  the  bay,  corroborated  from  their  per- 
sonal knowledge  the  evidence  of  this  map, 
as  to  the  marsh  lands  excluded  from  the  sur- 
vey being  above  the  ordinary  line  of  high- 
water  mark  of  the  bay. 

It  also  Appeared  before  the  Secretary,  that 
by  an  Act  of  the  Leglalature  of  Caliiomia, 
passed  March  96,  1851,  the  State  had  granted 
to  the  city  of  San  Francisco  the  use  and 
occupation  for  ninety-nine  years  of  certain 
lands  designated  as  Beach  and  Water  lota: 
and  that  in  describing  those  lands  It  had 
made  one  of  their  boundariea  the  natural 
high-water  mark  of  the  bay,  the  line  of  such 
high-water  mark  extending  to  Its  point  of 
Intersection  with  the  southern  boundary  of 
the  city.  The  Act  provided  that,  within 
thirty  days  after  its  pssssge,  the  city  of  San 
Frandsoo  should  depodt  In  the  offices  of  the 
secretary  of  state  and  of  the  surveyor  gen- 
eral, and  In  the  oflSce  of  the  surveyor  of  the 
ci^  of  San  Francisco,  *  a  correct  map  of  said 
boundary  line,  distinctly  and  properly  de- 
lineated by  a  red  line." 

Such  mapa  were  made  and  depodted  aa 
required,  and  from  that  time  afterwards  they 
were  referred  to  hj  all  partiea  In  tha  dtr  as 
d^ermining  the  true  line  ol  ordlnarr  high- 
water  mark  aa  It  had  predoaaly  ezlited.  A 
eopy  of  ooa  ol  them  waa  before  tha  secretary. 
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Thej  fepreaented,  as  he  held,  the  line  of 
ordinary  high-water  mark  which  had  been 
established,  sanctioned  and  recognized  in  the 
most  solemn  manner  by  the  State  and  city 
for  years,  and  was  the  best  available  evidence 
of  ordinary  high-water  mark  of  1846  around 
that  portion  of  the  city.  That  line,  as  traced 
on  the  maps,  crossed  the  mouth  of  Mission 
Creek  and  tibe  mouths  of  all  other  creeks 
which  in  1851  emptied  into  the  bay  of  San 
Francisco.  He,  therefore,  ordered  the  (com- 
missioner to  direct  the  surveyor- general  to 
secure  a  correct  and  authentic  copy  of  the 
map,  designating  the  line  of  natural  high- 
water  mark,  in  accordance  with  the  Act  of 
1851,  and  make  it  the  basis  of  a  survey  of  so 
much  of  the  exterior  boundarv  of  the  claim 
as  it  represented,  and  to  modify  the  Stratton 
survey  in  accordance  therewith. 

Subsequently,  after  Mr.  Schurz  had  ceased 
to  be  the  head  of  the  Interior  Department 
and  Mr.  Teller  had  become  Secretary,  ap- 
plication was  made  to  the  latter  officer  to 
review  the  decision  of  the  former,  and  upon 
such  application  argument  of  counsel  was 
heard  and  a  most  extended  consideration  of 
the  whole  matter  was  had.  Secretary  Teller 
observed  that  all  the  material  questions  re- 
lating to  the  boundaries  of  the  tract  confirmed 
were  settled,  except  the  single  inquiry 
whether  or  not,  in  running  the  line  of  ordi- 
nary high- water  mark  of  the  ocean,  and 
especially  of  the  bay,  the  main  shore  or 
course  line  of  such  body  of  water  identified 
by  its  larger  description  should  be  followed, 
cutting  across  the  mouths  of  streams,  estua- 
ries and  creeks  which,  intersecting  the  body 
of  the  peninsula,  find  their  entrance  into  the 
ocean  or  bay,  or  whether  such  estuaries  as 
fall  below  nigh  tide  should  be  segregated 
by  following  up  the  tide  line  on  one  side 
and  down  on  the  other  so  as  to  make  them 
as  it  were  a  part  of  the  sea.  He  said  that 
his  predecessor  had  decided  that  the  former 
was  intended  by  the  decree  and  expressed  its 
true  construction,  and,  after  mature  delibera- 
tion, he  adhered  to  the  same  view. 

**When  we  look,"  said  the  Secretary,  "at 
the  calls  for  boundary  there  is  no  ambiguity, 
no  doubtful  phraseology.  Said  tract  oeing 
bounded  on  the  north  and  east  by  the  bay  of 
San  Francisco;  on  the  west  by  the  Pacific 
Ocean.  The  tract  bottndi  upon  the  bay  and 
ceean^  not  upon  estuaries,  creeks,  and  streams 
intersecting  such  tract,  even  though  they  be 
navigable  and  technJoally  termed  arms  of  the 
sea.*^  The  boundary,  he  added,  was  not  the 
stream,  but  the  bay ;  consequently  the  ordi- 
nary high-water  mark  must  be  the  high- 
water  mark  of  the  shore  as  pertaining  to  the 
sea,  and  not  the  hiffh-water  mark  of  the  bank 
as  pertaining  to  a  nver  or  stream ;  so  although 
Mission  Creek  was  alleged  to  have  been  as 
well  a  tidal  inflow  as  an  outlet  for  the  inland 
waters,  it  nevertheless  fell  within  banks  in- 
stead of  resting  upon  shores,  and  must  be 
considered  an  inland  water  for  all  purposes. 
He  added  that  it  was  plain  that  tne  nijch- 
water  mark  extended  to  the  shore  of  the  bav, 
leaving  out  any  reference  whatever  to  the 
inland  channels  of  the  streams  intersecting 
the  granted  peninsula.  He  aocoidingly  di- 
rect^ a  substantial  adhesion  to  the  oeoision 
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of  his  predecessor,  and  overmled  the  appli« 
cation  for  its  review. 

After  much  difficulty  with  the  survey ing 
officers  a  survey  was  made  puraoant  to  the 
directions  given  and  was  approved  by  the 
then  commissioner  of  the  general  land  office, 
and  upon  that  survey  a  patent  was  iasoed  to 
the  city  of  San  Francisco,  bearing  date  the 
20th  day  of  June.  1884.  This  patent  was 
forwarded  to  the  mayor  of  San  Francisooi, 
and  was  accepted  on  behalf  of  the  city  and 
county.  ' 

When  Mr.  Lamar  succeeded  Mr.  Teller  as 
the  head  of  the  Interior  Department,  appli- 
cation was  made  to  him  to  recall  the  patent 
and  issue  a  new  one  in  accordance  with  the 
Stratton  survey.  In  support  of  the  applica- 
tion it  was  strenuously  contended,  by  the 
same  parties  who  had  resisted  the  action  of 
his  predecessors,  that  there  was  a  want  ol 
jurisdiction  on  their  part  to  review  the  decis- 
ion of  the  commissioner  of  the  land  office. 
Such  contention  was  urged  upon  the  sup- 
posed meaning  of  the  statute,  and  on  tne 
ground  that  the  supervisors  of  the  city  and 
county  of  San  Francisco  had  by  lesoiotion  (lit; 
directed  that  no  appeal  should  be  taken  froas 
his  decision,  and,  when  it  was  taken  by 
counsel  retained  for  the  protection  of  the  in- 
terests of  the  lot-holders  as  well  as  of  the 
city,  had  declared  that  his  acti<»  waa  nnaa* 
thorized. 

The  Secretary,  in  considering  the  object- 
ions, referred  to  the  fact  that  the  superviaoca, 
subsequently  to  those  resolutions,  had  le- 
quested  him,  before  whom  they  admitted  the 
case  was  then  pending  relating  to  the  bound- 
aries of  the  military  reservation,  to  take  op 
and  decide  the  case  without  farther  delay. 
And  after  a  careful  review  of  the  qucatioa 
of  Jurisdiction,  and  the  proceedings  prelimi- 
nary to  the  issue  of  the  patent,  he  refused  to 
recall  the  patent,  holding  that  an  order  br 
him  to  that  effect  would  he  illegal  and  rola, 
and  that  the  matter  presented  for  his  consid- 
eration in  the  past  proceedings  of  the  case 
did  not  Justify  any  recommendation  to  the 
legal  department  of  the  government  to  insti- 
tute proceedings  to  recall,  or  naodify,  or  ia 
any  manner  interfere  with  the  patent. 

I  have  stated  with  as  much  brevity  aa  pos- 
sible the  steps  taken  for  the  confirmation  ol 
the  title  of  tne  city  as  successor  of  the  Mex- 
ican pueblo,  which  are  set  forth  more  In  de- 
tail in  the  opinions  of  the  different  Secreta- 
ries of  the  int^or  laid  before  ns  on  the 
luMuring,  for  the  statement  is  important  to  a 
clear  perception  of  the  character  and  import 
of  the  rulings  of  the  referee  and  of  the  ooort 
below.    An  extended  narrative  of  the  pro- 


ceedings would  occupy  a  much  greater 
and  would  show  that  parties  claiming  an  ia- 


terest  in  the  lands  left  out  of  the 
survey,  and  resisting  the  approval  of  the 
official  survey  subsequently  made,  had  also 
applied  to  the  Supreme  Court  of  the  District 
of  Columbia  and  to  Congress  for  aid  to  carry 
out  their  pretensions,  and  were  met  by  tJM 
declaration  that  to  obtain  a  remedy  for  a«T 
errors  alleged,  resort  should  have  been  hali 
to  the  Seo^tary  ol  the  Interior  aa  the  only 
revisory  authority  over  the  action  of  the  in- 
ferior officers  of  the  lAnd  Department.     It 
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woold  alto  ahow  Umt  in  obUining  a  reoognl- 
iion  of  iU  claim,  the  citj  bad  met  from  them 
at  e^eiy  etep  the  meet  strenaoai  opposition, 
and  that  eTerr  poetible  objection  taken  to 
1 97  J  the  claim  and  turvej  since,  was  then  pre- 
sented and  fully  considered  bj  the  different 
Secretaries  of  the  Interior :  so  that  with  truth 
was  it  said  in  the  recent  decision  of  this 
court  in  San  FraneUoo  v.  Le  Ran,  188  U.  8. 
«56,  073  [84 :  1096,  1101]  that  the  bounda- 
ries  of  the  pueblo  were  established  by  the 
United  States  after  the  most  thorough  and 
«zhaustiTe  examination  ever  given  to  the 
consideration  of  the  boundaries  of  a  claim 
of  a  pueblo  under  the  Mexican  government. 

The  parties  who  carried  on  the  long  and 
protracted  contest  in  the  land  department, 
against  the  conArmation  of  the  claim  and  its 
survey  as  finally  approved,  asserted  the  ac- 
quisition of  an  interest  in  those  premises 
under  certain  deeds  of  the  tide-land  com- 
missioners, created  by  the  Legislature  of 
California.  ^ 

On  March  80, 1888,  that  Legislature  passed 
an  Act  to  survev  and  dispose  of  certain  salt 
marsh  and  tide  lands  belonging  to  the  State. 
It  empowered  the  governor  to  appoint  three 
persons,  who  were  to  constitute  a  board  of 
tide- land  commissioners,  and  authorized 
them  to  take  possession  of  all  the  marsh  and 
tide  lands,  and  lands  lying  under  water,  sit- 
uate along  the  bay  of  San  Francisco  and  in 
the  city  and  county  of  San  Francisco,  be- 
longing to  the  State ;  to  have  the  same  sur- 
veyed and  maps  of  the  property  prepared : 
to  sell  the  interest  of  the  State  therein,  and 
to  execute  conveyances  to  the  purchasers. 
(Laws  of  Cal.  1867-68,  chap.  648.) 

At  that  time  one  George  W.  Ellis  had  set- 
tled upon  lands  excluded  from  the  Stratton 
survey,  and  after  its  passage  he  applied  to 
the  board  of  tide* land  commissioners  and  ob- 
tained from  it  two  deeds,  dated  in  Novem- 
ber, 1875,  covering  the  premises.  His  grant- 
ees carried  on  the  contest,  but  not  in  their 
own  names,  against  the  location  and  survey 
of  the  tract  confirmed  before  the  Interior  De- 
partment, and  in  every  possible  way  sought 
to  defeat  its  action  and  secure  such  •  survey 
as  would  leave  the  lands  claimed  by  them 
without  the  limits  of  the  pueblo.  The  in- 
terest which  the  plaintiffs  below,  the  United 
Land  Association,  and  Clinton  C.  Tripp,  had 
or  claimed  in  the  premises  covered  by  the 
patent  to  the  city  of  San  Francisco,  was 
founded  upon  these  conveyances  of  the  tide- 
land  commissioners.  Relying  upon  a  title 
,,^^.  from  that  source  the  present  action  was 
l***l     brought. 

As  stated  above,  it  Is  an  action  of  eject- 
ment for  the  possession  of  premises  within 
the  limits  of  the  pueblo  survey  and  covered 
by  the  patent  to  the  city  .of  San  Francisco. 
After  issue  was  Joined  it  was  by  consent  of 
parties  referred  to  a  referee. 

The  plaintiffs  claimed  title  to  the  premises 
In  controversy  under  the  deeds  mentioned. 
The  defendant  relied  upon  the  fact  that  the 
premises  were  within  the  boundaries  of  the 
tract  patented.  Thev  were  situated  In  what 
constituted  in  1864  the  channel  of  Mission 
Creek,  above  its  mouth.  A  witness  produced 
bv  the  plaintifls  testified  that  be  knew  their 
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location  and  had  made  surveys  in  their  neigh- 
borhood in  that  year,  and  that  they  were 
then  below  the  line  of  ordinary  high-water 
mark.  He  did  not  add  **of  the  bay;**  but 
as  the  premises  were  where  the  water  of  the 
creek  lormerlv  ran,  and  where,  for  .aught 
that  appears  in  evidence,  it  may  now  run, 
it  was  to  the  high- water  mark  of  that  creek 
to  which  he  had  reference. 

The  plaintiffs  also  gave  in  evidence  the 
final  decree  of  confirmation  of  the  claim  of 
the  city  of  San  Francisco  rendered  by  the 
circuit  court  of  the  United  States,  and  the 
Stratton  survey,  mentioned  above,  with  the 
certificate  of  approval  of  the  surveyor- gen- 
eral and  the  confirmation  thereof  by  the  com- 
missioner of  the  general  land  ofllce.  Objec- 
tion was  made  to  the  introduction  of  this 
survey  on  the  ground  that  it  was  not  compe- 
tent evidence,  not  being  matter  of  record ; 
and  that  it  bad  been  canceled  and  super- 
seded by  another  survey  made  in  accordance 
with  instructions  of  the  Secretary  of  the  In- 
terior. The  referee  overruled  the  objections 
under  the  exception  of  the  defendant,  admit- 
ted the  rejected  survey,  and,  among  other 
things,  held  that  in  approving  that  survey 
the  commissioner  was  acting  in  a  Judicial 
capacity,  and  that  his  Judgment  thereon  was 
not  reversible  and  was  not  legally  reversed. 

The  defendant,  to  show  that  no  title  ever 
vested  in  the  plaintiffs  imder  their  alleged 
deeds    from    tne    tide-land    commissioners. 

gave  in  evidence  the  patent  of  the  United 
tates  issued  to  the  city  of  San  Francisco, 
dated  the  20th  of  June,  1884 ;  also  the  plat 
of  the  pueblo  lands  finally  confirmed  to  the 
city  under  instructions  of  the  United  States 
suiveyor-general,  ordered  by  the  Secretary 
of  the  Interior  and  approved  by  the  commis- 
sioner of  the  general  land  oflSce,  upon  which 
the  patent  issued. 

It  was  conceded  that  the  patent  included 
within  its  boundaries  the  premises  in  ques- 
tion. The  referee  admittea  the  ev Idence  thus 
offered  of  the  patent  and  survey,  with  the 
concession  that  they  included  the  demanded 
premises,  but  refused  to  finll  for  the  defend- 
ant thereon,  and  the  defendant  excepted. 

The  decree  ol  confirmation,  as  seen  above, 
bounds  the  trad  confirmed  on  the  north  and 
east  side  by  ordinary  high-water  mark  of 
the  bay  of  Mn  Francisco.  The  Stratton  sur- 
vey and  the  proofs  before  the  referee  did  not 
show  that  the  premises  in  controversy  were 
below  that  water  mark  of  the  bay,  but  only 
that  they  were  below  that  water  mark  at  a 
point  in  the  channel  of  Mission  Creek,  and 
yet  the  referee  held  that  the  Stratton  survey 
and  the  parol  proofs  in  the  case- showed  tha't 
the  premises  were  outside  of  the  specific 
boundary  of  the  decree,  and  therefore  re- 
mained the  property  of  the  State.  He  ac- 
cordingly gave  Judgment  for  the  plaintiffs. 
His  rulings  oo  the  trial  exhibited  several 
errors.  He  gave  no  effect  to  the  general  rule 
that  in  actions  of  ejectment  a  patent  of  the 
United  States,  issued  upon  a  confirmation  of 
a  land  claim  to  which  protection  had  been 
guaranteed  by  treaty,  cannot  be  collaterally 
assailed  for  mere  error  alleged  in  the  action 
of  the  oflaoers  of  the  government.  He  ad- 
mitted in  evidence,  against  tJM  objection*  ^if 
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tho  defendant,  the  rejected  surrey  of  Stratton, 
in  contravention  of  tbe  principle  that  a  reject- 
ed survej  of  officers  of  tbe  land  department  is 
in  law  no  survey,  and  inoperative  for  any 
purpose.  It  has  so  been  held  in  numerous 
instiinces  and  never  to  the  contrary.  In  the 
particulars  in  which  the  Stratton  survey  was 
modified  by  direction  of  Secretaries  Schurz 
and  Teller,  it  was  of  no  more  efficacy  as  a 
legal  document  than  so  much  waste  paper. 
He  apparently  perceived  that  there  was 
something  bwarre  in  receiving  as  evidence 
a  rejected  survey,  or  a  modified  survey,  ex- 
cept in  the  particulars  in  which  the  modifi- 

19001  cation  was  had,  and  sought  to  avoid  this 
position  by  holding  that  the  action  of  the 
commissioner  in  approving  the  survey  was 
beyond  the  reach  of  the  Interior  Department, 
and  that  it  was  not,  therefore,  legally  re- 
versed ;  thus  bru^ing  aside  the  important 
functions  of  that  department  over  the  surveys 
of  private  land  claims,  which  it  has  exer- 
cised since  its  organization,  and  which  has 
been  always  recognized  by  the  courts  of  the 
United  States.  Oragin  t.  JhnceU,  128  U.  8. 
691,  697  [82:  666,  ^*iS].  In  answer  to  his 
erroneous  conclusions  in  this  respect,  nothing 
can  be  added  to  the  force  of  the  statement 
in  the  opinion  of  the  majority. 

There  were  several  hundred  claims  to  lands 
in  California,  under  Mexican  grants,  pre- 
sented for  confirmation  to  the  b^ird  of  land 
commissioners  created  by  the  Act  of  1851. 
Thev  embraced  many  millions  of  acres  of 
land,  and  in  a  large  number,  probably  the 
majority  of  cases,  where  the  claim  was  con- 
firmed, the  surveys  thereof  by  the  surveyor- 
general  for  the  State,  after  being  conisidered 
and  approved  or  rejected  by  the  commissioner 
of  the  general  land  office,  passed  under  tbe 
supervision  of  and  were  in  some  respects 
modified  by  the  Secretary  of  tbe  Interior  as 
the  head  of  the  land  department  of  the 
United  States.  If  the  position  taken  by 
the  referee,  that  the  action  on  the  survey  of 
such  claims  bv  the  commissioner  was  final, 
could  be  sustained,  every  patent  issued  upon 
a  survey  of  a  claim  whicn  had  been  in  any 
respect  modified  or  changed  by  direction  of 
the  Secretary  of  the  Interior  would  be  open 
to  attack,  to  the  frightful  unsettlement  of 
titles  in  the  State  and  to  the  infinite  disturb- 
ance of  the  peace  of  its  people. 

When  the  patent  to  the  city  was  brought 
before  the  referee,  and  it  was  conceded  that 
the  land  in  controversy  was  included  within 
the  boundaries  embraced  bv  the  surrey  em- 
bodied in  it,  Judgment  should  have  been 
rendered  for  the  defendant  The  title  under 
the  patent  necessarily  antedated  any  possible 
claim  of  the  Sute  ox  California  to  the  lands 
within  tbe  limits  of  tbe  pueblo.  It  went 
back  to  the  acquisition  of  the  countiy  from 
Mexioa  When  tbe  United  Sutes  acquired 
California  tbe  inhabitants  were  entitled  by 
the  law  of  nations  to  protection  from  the 
new  government  in  all  rights  of  proper^ 

iUOl]  then  possessed  by  them.  Jurisdiction  and 
soverelgntT  passed  from  one  nation  to  the 
other  by  tae  cession,  bat  not  private  riffhts 
of  propertT ;  their  ownership  remainea  as 
under  the  lonner  government.  And  by  tbe 
tenn  **  property,  **  as  applied  to  land,  all  titles 


are  included,  legal  or  equitable,  perfect  or 
imperfect.  **  It  comprehends,  **  as  said  by  thia 
court  in  Soulard  v.  United  St4tU$,  87  U.  S. 
1  Pet.  100  [9:  861],  **  every  species  of  title. 
inchoate  or  complete.  It  is  supposed  to  em- 
brace those  rights  which  are  executory,  a» 
well  as  those  which  are  executed.  In  this 
respect  the  relation  of  the  inhabitants  to  their 
government  is  not  changed.  The  new  gov- 
ernment takes  the  place  of  that  which  has 
passed  away." 

By  the  Treaty  of  Quadaloupe  Hidalgo, 
the  United  States  also  stipulated  for  such 
protection,  and  that  implied  that  rights  of 
property,  perfect  or  imperfect,  held  by  tlie 
inhabitants  previous  to  the  acquisitioo  of 
the  countiy  should  be  secured  to  them,  so 
far  as  such  property  was  recognized  by  tbe 
laws  and  constitution  of  the  new  gorem- 
ment ;  and  for  that  purpose  that  tbe  oolders 
should  receive  from  the  new  authorities  sucli 
official  and  documentary  evidence  of  Ibeii 
rights  as  would  assure  their  full  poesessioo 
and  enjoyment.  Pueblos  In  that  respect  stnod 
in  the  same  position  as  private  individuals. 
All  their  rights  of  property,  legal  or  equi- 
table, were  alike  entitled  to  protection. 
Whatever  property  was  ceded  to  tbe  Unit^ 
States  from  Mexico,  whether  marsh  lands  or 
tide  lands,  passed  subject  to  the  obligatioo 
to  protect  existing  claims  to  them  of  all 
parties.  The  State  could  take  no  rieater 
interest  than  the  United  States  acquired ;  all 
lands  she  received  went  under  her  control 
charged  with  the  equitable  claims  of  others, 
which  the  United  States  were  bound  by  tbe 
treaty  and  the  law  of  nations  to  protect.  Tbe 
marsh  lands  granted  to  her  by  tbe  Act  of 
Congress  of  September  28,  1850,  were  thus 
affected.  And  the  same  was  true  of  tbe  tide 
lands.  Whatever  lands  of  that  nature  passed 
to  the  United  States  were  held  for  tbe  future 
State,  subject,  however,  to  any  trust  from  the 
former  government  which  might  require  their 
disposition  in  some  other  way.  The  doty 
ana  power  of  the  United  States  in  tbe  exe- 
cution of  their  treaty  obligations  to  protect 
the  property  claims  of  all  persons,  natural 
or  artificial,   were  superior  to  any  subse- 

3uent1y  acquired  interest  of  the  State  or  in- 
ividuals.  Mexico  owned  the  tide  lands  as 
well  as  the  uplands,  and  it  was,  of  course, 
in  her  power  to  make  such  disposition  of 
them  in  the  establishment  and  organ izatioa  m^i 
of  her  pueblos  as  she  may  have  judged  ex-  ^ 
pedient.  And  whether  she  did  make  sock 
disposition  by  her  laws  was  a  matter  excla- 
sively  for  the  United  States  to  ascertain  and 
determine.  As  said  by  the  Supreme  Oo«irt 
of  California  in  Ward  v.  JTv^W.  89  Cal. 
872:  *'In  private  jproprietorship  and  ia 
sovereign  right  the  United  States  succeeded 
the  Mexican  sovernment.  and  in  both  these 
respects  Caliiomia,  so  fisr  as  she  acquired 
any  right  in  either,  socoeeded  tbe  United 
Sutes  and  became  prirj  to  tbe  latter  ta  es- 
tate in  respect  to  all  lands  within  her  bor- 
ders, whether  such  as  may  be  held  in  privat* 
or  sovereign  right.  In  this  respect  bo  dis- 
tinction can  be  made  betwem  tlw  lands  ac- 
quired by  her  Ihroofh  federal  mata  aad 
such  as  she  took  1^  rirUie  of  her  aov«r- 
eignty.* 
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DO  appeal  would  He  to  the  Secretary  of  the 
Interior.  That  Act  proyides:  **That  the 
commissioner  of  the  general  land  office  is 
hereby  authorized  and  required  to  receive  and 
examme  the  selections  of  swamp  lands  in 
Lucas.  O'Brien,  Dickinson,  and  such  other 
counties  in  the  State  of  Iowa  as  formerly 
preiiented  their  selections  to-  the  surveyor^ 
general  of  the  district  including  that  State, 
and  allow  or  disallow  said  selections  and 
indemnity  provided  for  according  to  the  acts 
of  Congress  in  force  touching  the  same  at  the 
time  such  selections  were  made,  without 
prejudice  to  legal  entries  and  rights  of  bona 
fide  settlers  •  under  the  homestead  or  pre- 
emption laws  of  the  United  States  at  the  date 
of  this  Act.**  It  is  to  be  observed  that  there 
was  nothing  in  that  Act  expressly  giving  an 
appeal  from  the  commissioner's  decision  to 
the  Secretary.  But  the  court  said :  **  There 
is  nothing  in  the  Act  which  alters  the  relation 
between  the  two  officers  as  otherwise  estab- 
lished, or  puts  the  decisions  of  the  commis- 
sioner, under  that  Act,  upon  a  footing  dif- 
ferent from  his  other  decisions. " 

1811  ^^^  powers  and  duties  of  the  Secretary  of 
^  the  Interior  were  no  greater  under  the  acts 
under  consideration  in  the  cases  to  which  we 
have  referred  than  they  are  under  sections 
441,  453  and  2478  of  the  Revised  Statutes. 
They  were  practically,  and  to  all  intents  and 
purposes,  the  same.  The  general  words  of 
those  sections  are  not  supposed  to  particular- 
ize every  minute  duty  devolving  upon  the 
Secretary  and  every  special  power  bestowed 
upon  him.  There  must  be  some  latitude  for 
construction.  In  the  language  of  this  court 
in  the  late  case  of  WiUiam$  v.  United  States, 
138  U.  8.  514,  524  [84:  1026,  1081]  :  ""It  is 
obvious,  it  is  common  knowledge,  that  in 
the  administration  of  such  large  and  varied 
interests  as  are  intrusted  to  the  land  depart- 
ment, matters  not  foreseen,  equities  not  an- 
ticipated, and  which  are,  therefore,  not 
provided  for  by  express  statute,  may  some- 
times arise,  and,  therefore,  that  the  Secretary 
of  the  Interior  is  given  that  superintending 
and  supervising  power  which  will  enable 
him,  in  the  face  of  these  unexpected  con- 
tingencies, to  do  Justice. "  See  also  Lee  y. 
Johnson,  116  U.  9.  48  [29:  070]. 
It  makes  no  difference  whether  the  appeal 

I  is  in  regular  form  according  to  the  estab- 

lished rules  of  the  department,  or  whether 
the  Secretary,  on  his  own  motion,  knowing 
that  injustice  is  about  to  be  done  by  some 
action  of  the  commissioner,  takes  up  the  case 
and  disposes  of  it  in  accordance  with  law 
and  justice.  The  Secretary  is  the  guardian 
of  the  people  of  the  United  States  over  the 
public  lands.  The  obligations  of  his  oath 
of  office  oblige  him  to  see  that  the  law  is 
carried  out,  and  that  none  of  the  public 
domain  is  wasted  or  is  disposed  of  to  a  party 
not  entitled  to  it.  He  represents  the  govern- 
ment, which  is  a  party  In  interest  in  every 
case  involyini;  the  surveying  and  disposal  of 
the  public  lands. 

Furthermore,  the  power  of  supervision 
and  control  exercised  by  the  Secretary  of  the 
Interior  over  all  matters  relatinff  to  the  dis- 

rwition  and  sale  of  the  public  lands,  under 
458,  Rey.  Stat,,  is  substantially  the  same 
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as  his  power  over  the  bureau  of  pensions, 
under  §  471.  That  section  provides :  *'The 
commissioner  of  pensions  shall  perform, 
under  the  direction  of  the  Secretary  if  the  In- 
terior, such  duties  in  the  execution  of  the  r«||o| 
various  pension  and  bounty  laws  as  may  be  L'^o^J 
prescribed  by  the  President." 

There  is  nowhere  any  express  power  given 
to  the  Secretary  of  the  Interior  to  hev  and 
determine  appeals  from  the  comml«ia)er  of 
pensions;  and  yet  the  power  is  exercised 
daily  without  question.  And  such  power 
was  expressly  asserted  in  United  States  v. 
Black,  128  U.  S.  40  [82 :  854],  and  impliedly 
recognized  in  United  States  y.  Eaum,  185  U. 
S.  200  [84:  105]. 

The  same  remarks  apply  to  the  powers  of 
the  Secretary  of  the  Interior,  under  a 
similarly  worded  section  of  the  Revised 
Statutes,  i§463,)  to  supervise  and  control  the 
management  of  the  bureau  of  Indian  affairs, 
which  powers,  so  far  as  we  are  advised,  have 
never  been  questioned. 

But  even  if  there  was  any  doubt  of  the  ex- 
istence of  such  power  in  the  Secretary  of  the 
Interior,  as  an  original  proposition,  still  the 
exercise  of  it  for  so  long  a  period — going 
back  to  the  organization  of  that  department — 
without  question,  ought  to  be  considered  as 
conclusive  as  to  the  existence  of  the  power. 
Hastings  A  D.  B.  Co.  v.  Whitney,  182  U.  S. 
857r83:  868],  and  authorities  there  cited. 

We  conclude,  on  this  branch  of  the  case, 
that  the  Secretary  of  the  Interior  had  ample 
power  to  set  aside  the  Stratton  survey  and 
order  a  new  survey  by  Yon  Leicht ;  and  thnt 
his  action  in  such  matter  ib  unassailable  in 
the  courts  in  a  collateral  prooeedine.  The 
Von  Leicht  survey,  therefore,  must  oe  held  ' 

as  a  correct  survey  of  the  pueblo  claim  as 
confirmed  by  the  circuit  court.  Moreover, 
the  method  of  running  the  shore  line  of  tho 
bay  of  San  Francisco,  adopted  by  the  Von 
Ijeicht  survey,  was  approved  by  the  circuit 
court  itself  in  Tripp  y.  Sprino,  5  Sawy.  209 ; 
and  on  this  point  we  entertain  no  doubt. 

The  only  remaining  Question  in  the  case, 
as  we  understand  it,  ana  as  we  desire  to  con- 
sider it,  maj  be  thus  stated :  Admitting  that 
the  Von  Leicht  survey  is  oorrect  and  follows 
the  decree  of  confirmation ;  admitting,  also, 
that  the  patent  followed  the  survey  and  the 
decree,  and  that  the  premises  in  dispute  are 
embraced  in  the  patent :  Was  parol  evidence 
admissible  to  show  that  these  premises  were 
below  the  ordinary  high- water  mark—not  of 
the  bay  of  San  Trancisco,  but  of  Mission 
Greek,  a  navigable  arm  of  the  bay,  as  that  [188) 
line  existed  at  the  date  of  the  conquest  from 
Mexico  in  1846?  The  contention  on  this 
branch  of  the  case  is,  that,  if  all  these  ad- 
missions be  taken  as  true,  yet  the  land  in 
dispute  never  was  a  portion  of  the  pueblo  of 
San  Francisco,  because,  at  the  date  of  the 
conquest,  it  was  below  the  ordinary  high- 
water  mark  of  Mission  Creek,  and,  therefore, 
upon  the  admission  of  California  into  the 
Union  in  1850,  passed  to  the  State  in  virtue 
of  its  sovereignty  over  tide  lands. 

To  this  contention  we  cannot  give  our  as- 
sent ;  and  In  the  view  which  we  take  of  the 
Saestion,  we  think  there  was  error  in  admit- 
ng  evidence  to  show    that  the  land  was 
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That  the  land  cummissioners  and  the  cir- 
cuit court  of  the  United  States  had  lurisdic- 
tion  to  hear  and  determine-  the  validity  of 
the  claims  asserted  by  the  city  of  San  Fran- 
cisco is  not  open  to  question.  The  laws  of 
the  United  States  gave  them  such  Jurisdic- 
tion, and  when  that  claim  was  confirmed  the 
law  directed  by  what  officers  its  boundaries 
should  be  established  and  surveyed.  It  was 
the  exclusive  province  of  those  officers  to  as- 
certain where  the  line  of  true  boundary  ran, 
subject  to  the  control  and  supervision  of  the 
Interior  Department.  To  say  that  those  who 
directed  and  supervised  the  survey  had  not 
Jurisdiction  to  perform  that  duty,  is  to  deny 
efficacy  to  the  laws  of  Conirress. 

The  court  below  upon  the  first  afllrmance 
rejected  the  boundary  as  established  and  sur- 
veyed by  the  officers  appointed  by  law  for 
that  purpose,  and  assumed  that  the  line  of 
ordinary  high-water  mark  of  Mission  Creek 
running  into  the  bay,  waf»,  as  far  as  such  line 
extended,  the  true  boundary  designated  bv 
the  decree,  and  held  that  land  below  such 
line  was  the  propertvof  the  State.  In  other 
words,  it  assumed  that  the  boundary  of  the 
pueblo  was  to  follow  the  line  of  high-water 
mark  of  Uie  creek,  and  not  be  confined  to  the 
high- water  mark  of  the  bay.  It  thereupon 
stated  that  the  question  involved  was  whether 
the  officers  t>f  the  land  department  had  power 
to  patent  land  outside  of  the  natural  bounda- 
ries given  in  the  decree  of  confirmation. 

In  this  statement  the  learned  court  fell  Into 
an  error.  No  such  question  was  involved  in 
the  case.  The  approved  survey  upon  which 
the  patent  was  issued  crossed  the  mouth  of 
Mission  Greek  and  included  the  lands  above 
its  mouth,  among  them  the  premises  in  con- 
troversy. The  question  involved,  therefore, 
was  whether  in  an  action  of  ejectment  for  the 
possession  of  those  lands  the  plaintifb  could 
collaterally  assail  the  correctness  of  the  offl- 
.  cial  survey  upon  which  the  patent  was  issued 
and  establish  another  line  as  the  true  bound- 
ary, and  then  recover  the  lands  on  showing 
that  they  were  outside  of  the  new  boundary 
thus  established.  I  do  not  think  that  such 
a  position  was  ever  successfully  asserted  in 
any  court  If  there  was  error  in  the  survey 
embodied  in  the  patent  it  could  not  have 
been  shown  In  this  action.  It  could  only 
have  been  corrected  by  direct  proceedings  for 
that  purpose  instituted  by  the  government 
or  by  its  authority.  This  is  elementary  law, 
and  in  vain  will  authorities  be  sought  to 
contradict  this  view. 

Proceeding  on  the  assumption  that  a  dif- 
ferent line  from  the  one  officially  established 
constituted  the  true  boundary  line  of  the 
tract  confirmed,  the  court  below  declared  that 
It  was  the  duty  of  the  surveyor  to  follow  such 
different  line — though  otherwise  directed  by 
the  highest  officer  of  the  land  department, 
who  hi&  the  sole  right  of  control  in  the  mat- 
ter—and, that  as  the  surveyor  did  not  follow 
that  different  line,  he  included,  according  to 
its  Judgment,  lands  within  his  deecription 
not  witnin  the  decree  of  confirmation. 

I  may  speAk  of  the  decree  with  some  con- 
idance  as  a  member  of  the  court  by  which 
it  was  rradered,  and  a  distinct  recollection 
remains  with  me  of  the  drcumstancea  under 


which  the  language  used  was  adopted.  The 
original  decree  of  confirmation  was  rendoed 
in  October,  1864,  and  stated  the  land  con- 
firmed to  be  ''a  tract  situated  within  the 
county  of  San  Francisco,  and  embracing  so 
much  of  the  upper  portion  of  the  peninsula 
on  which  the  city  of  San  Francisco  is  situ- 
ated, as  will  contain  an  area  of  four  square 
leagues,**  as  described  in  the  petition.  A 
motion  for  a  rehearing  was  made,  which  kept 
the  case  open  until  the  following  spring, 
the  Judge  who  pronounced  the  decree  being 
absent  from  California  in  Washington  in 
attendance  upon  the  Supreme  Court.  On  hia 
return  the  question  of  a  rehearing  wms 
brought  up,  when  it  was  suggested  by  coun- 
sel that  the  decree  needed  correction,  so  as 
not  to  include  in  the  claim  confirmed  the 
beach  and  water  lots  conveyed  to  the  city  by 
the  Act  of  the  Legislature  of  1851.  Refer- 
ence was  made  to  the  map  prepared  under 
the  directions  of  that  Act,  on  which  a  lint 
was  drawn  in  red  ink,  marking  the  separation 
of  lands  abo^e  the  ordinary  hieh- water  mark 
of  the  bay  and  lands  below  ft,  and  it  was 
suggested  that  the  insertion  in  the  decree  of 
the  words  **  above  ordinary  high- water  mark, 
as  the  same  existed  at  the  date  of  the  con- 
quest of  the  country,  namely,  the  sevmith  of 
July,  1846,"  would  establish  the  line  aa  indi- 
cated on  the  map,  and  that  thus  in  the  decree 
of  confirmation  lands  granted  to  the  city  by 
the  State  would  not  be  affected.  Upon  thai 
suggestion,  made  by  Mr.  Qregofj  'Yale,  a 
lawyer  of  distinction  at  the  bar,  whose  dienta 
had  become  alarmed  at  the  language  of  the 
original  decree,  the  change  was  made. 

In  addition  to  this  fact  it  may  be  obaerved 
that  at  the  time  the  circuit  court  was  not 
ignorant  of  the  universal  rule  governing  the 
measurement  of  waters,  to  whi<m  the  Supreme 
Court  of  the  State  makes  no  reference  in  ita 
decision,  and  of  which  it  seems  to  have  be« 
entirely  oblivious,  that  where  a  water  of  a 
larger  dimension  is  intersected  by  a  water  of 
a  smaller  dimension,  the  line  of  measurement 
of  t^e  first  creeses  the  latter  at  the  points  of 
Junction,  from  headland  to  headland.  The 
existence  of  tide  lands  In  the  intersecting 
water  in  no  respect  affects  the  result.  For 
illustration,  in  the  measurement  of  a  body 
of  water  like  Long  Island  Sound,  when  the 
Connecticut  River  is  met  the  line  of  sorver 
does  not  follow  up  that  river  to  Uartfofo 
because  the  tide  Is  felt  at  that  place,  bat  it 
crosses  the  mouth  of  the  river  from  headland 
to  headland.  So,  too,  the  measurement  of 
Chesapeake  Bay  does  not  include  the  Potomac 
River  up  to  Washington  because  the  tide  ia 
felt  at  the  site  of  the  capiul.  It  would  be 
absurd  to  include  in  the  measurement  of  the 
bay  of  San  Francisco  the  waters  of  the  river 
Sscramento  as  far  as  the  city  of  that  name, 
nearly  a  hundred  miles  above  the  bay,  be< 
cause  the  tide  is  felt  there :  or  to  embraee  tW 
river  San  Joaquin  as  far  as  Stodcton  beoanae 
the  tide  reaches  to  that  place.  This  la  a» 
plain  that  It  excites  surprise  that  any  qoea. 
tion  should  have  been  made  upon  the  sobject. 
And  if  a  river  extending  a  hundred  miles  or 
more  could  not  be  Included  in  the  bay,  vnm 
though  affected  by  the  tides,  neither  oaa  » 
stream  of  less  dimensloos,  thoogfa  noi  ax- 
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United  States  to  lands  in  California  under 
tide  waters,  from  Mexico,  were  held  in  trust 
for  tftie  future  State,  si^  that  their  ownership 
lAfii  ^^^  right  of  disposition  passed  to  it  upon 
loo  J  ii^  admission  into  the  Union,  that  doctrine 
cannot  apply  to  such  lands  as  had  been 
preyiously  granted  to  other  parties  by  the 
former  goyemment,  or  subjected  to  trusts 
which  would  require  their  disposition  in  some 
other  way.  When  the  United  States  acqui red 
California  it  was  with  the  duty  to  protect  all 
the  rights  and  interests  which  were  held  by 
the  pueblo  of  San  Francisco  under  Mexico. 
The  property  rights  of  pueblos  eoually  with 
those  of  indiyiouals  were  entitlea  to  protec- 
tion, and  provision  was  made  by  Congress  in 
its  legislation  for  their  investigation  and  con> 
firmation.  Totoruend  y.  Oredey,  72  U.  8.  5 
Wall.  826,  887  [18:  547,  649].  The  duty  of 
the  government  and  its  power  in  the  execu- 
tion of  its  treaty  obligations  to  protect  the 
claims  of  all  persons,  natural  and  artificial, 
^and,  of  course,  of  the  city  of  San  Francisco  as 
'successor  to  the  pueblo,  were  superior  to  any 
subsequently  acquired  rights  or  claims  of 
the  State  of  California,  or  of  individuals. 
The  confirmation  of  the  claim  of  the  city 
necessarily  took  effect  upon  its  title  as  ft 
existed  upon  the  acquisition  of  the  country. 
In  confirming  it,  the  United  States,  through 
its  tribunals,  recognized  the  validity  of  t&t 
title  at  the  date  of  the  Treaty — at  least  recog- 
nized the  validity  of  the  claim  to  the  title 
as  then  existing,  and  in  execution  of  its 
treaty  obligations  no  one  could  step  in  be- 
tween the  government  of  the  United  States 
and  the  city  seelsing  their  enforcement.  *  It 
is  a  matter  of  doubt  whether  there  were  any 
lands  within  the  limits  of  the  pueblo,  as  de- 
fined and  established  by  the  land  depart- 
ment, that  couid  be  considered  tide- lands, 
which,  independently  of  the  pueblo,  would 
vest  in  the  State.  The  lands  which  passed 
to  the  State  upon  her  admission  to  the  Union 
were  not  those  which  were  a£Fected  occasion- 
ally by  the  tide,  but  only  those  over  whidi 
tide-water  flowed  so  continuously  as  to  pre- 
yent  their  use  and  occupation.  To  render 
lands  tide-lands,  which  the  State  by  virtue 
of  her  sovereignty  could  claim,  there  must 
haye  been  such  continuity  of  the  flow  of 
tide- water  over  then:,  or  such  regularity  of 
the  flow  within  ever^  twenty-four  hours,  as 
to  render  them  nndt  for  cultiyation,  the 
growth  of  grasses,  or  other  uses  to  which 
upland  is  applied.  But  even  if  there  were 
i87i  such  lands,  their  existence  could  in  no  way 
affect  the  rights  of  the  pueblo.  Its  rights 
were  dependent  upon  Mexican  laws  and  when 
Mexico  established  those  laws  she  was  the 
owner  of  tide- lands  as  well  as  uplands,  and 
could  have  placed  the  boundaries  of  her 
pueblos  wherever  she  thought  proper.  It 
was  for  the  United  States  to  ascertain  those 
boundaries  when  fixing  the  limits  of  the 
claim  of  the  city,  and  that  was  done  after 
the  most  thorough  and  exhaustive  examina- 
tion eyer  given  to  the  consideration  of  the 
boundaries  of  a  claim  of  a  pueblo  under  the 
Mexican  government.  After  hearing  all  the 
testimony  which  could  be  adduced,  and  re- 
peated arguments  of  counsel,  elaborate  re- 
pn^«   were  madA  on  the  subject  by  three 
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Secretaries  of  the  Interior.  They  held,  and* 
the  patent  follows  their  decision,  that  the 
boundary  of  the  bay,  which  tlie  decree  of 
confirmation  had  fixed  as  that  of  ordinary 
high-water  mark,  as  it  existed  on  the  7th 
of  July,  1846,  crosses  the  mouth  of  all  creeks 
entering  the  bay.  There  was,  therefore 
nothing  in  the  aeed  of  the  tide-land  com- 
missioners which  could  by  any  possibility 
impair  the  right  of  the  city  to  exercise  the 
power  reserved  in  the  Van  Ness  ordinance 
over  such  portions  of  the  lands  ccmveyed  to 
occupants  under  that  ordinance  as  had  been 
occupied  or  set  apart  for  streets,  squares, 
and  public  buildings  of  the  city.  Such  a 
reservation  should  have  been  embodied  in 
the  decree  in  this  case." 

In  the  case  of  Beard  y.  Federy,  70  U.  S.  8 
Wall.  478,  491  [18:  88,  92],  the  court,  upon 
a  question  very  similar  to  this  in  many  of 
its  aspects,  followed  a  similnr  course  of 
reasoning  from  which  we  think  the  conclu- 
sion we  nave  reached  is  logically  deducible. 
In  that  case  the  court  uses  the  following 
language : 

''The  position  of  the  defendants  is,  that  as 
against  them  the  patent  is  not  evidence  for 
any  purpose ;  that  as  between  them  and  the 
plaintiff  the  whole  subject  of  title  is  open 
precisely  as  though  no  proceedings  for  the 
confirmation  had  been  had^  and  no  patent  for 
the  land  had  been  issued.  Their  position 
rests  upon  a  misapprehension  of  the  cnaracter 
and  effect  of  a  patent  issued  upon  a  confirm- 
ation of  a  claim  to  land  under  the  laws  of 
Spain  and  Mexico.  In  the  first  place,  the 
patent  is  a  deed  of  the  United  States.  As  a 
deed  its  operation  is  that  of  a  quit-claim« 
or  rather  a  conveyance  of  such  interest  as  the 
United  States  possessed  in  the  land,  and  it 
takes  effect  by  relation  at  the  time  when 
proceedings  were  instituted  by  the  filing  of 
tiie  petition  before  tibe  board  of  land  com- 
missioners. In  the  second  plaea,  the  patent  is 
a  record  of  the  action  ox  the  government 
upon  Uie  title  of  the  claimant  as  it  existed 
upon  the  acquisition  of  the  country.  Such 
acquisition  did  not  affect  the  rights  of  the 
inhabitants  to  their  property.  They  retained 
all  such  rights,  and  were  entitled  by  the  law 
of  nations  to  protection  in  them  to  the  same 
extent  as  under  the  former  government.  The 
Treaty  of  cession  also  stipulated  for  such 
protection.  The  obligation  to  which  the 
United  States  thus  succeeded  was,  of  course, 
political  in  its  character,  and  to  be  dis- 
charged in  such  manner,  and  on  such  terms, 
as  they  might  Judge  expedient.  By  the  Act 
of  March  8,  1861,  they  have  declared  the 
manner  and  the  terms  on  which  they  will 
discharge  this  obligation.  They  have  there 
establi£ed  a  special  tribunal,  before  which 
all  claims  to  land  are  to  be  investigated :  re- 

auired  evidence  to  be  presented  respecting 
it  claims ;  appointed  law  officers  to  appear 
and  contest  them  on  behalf  of  the  govern- 
ment ;  authorized  appeals  from  the  decisions 
of  the  tribunal,  first  to  the  district  and  then 
to  the  Supreme  Court;  and  designated  of- 
ficers to  survey  and  measure  off  the  land  when 
the  validity  of  the  claims  is  finally  deter- 
mined. .  "^en  informed,  by  the  action  of 
iti  tribunal  and  officers^  that  a  claim  aa- 
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be  easily  aacertained,  and  which  formed  as 
compact  a  body  aa  the  situation  of  the  coun- 
try would  permit. "  IHpp  v.  Spring^  5  Sawy. 
209,  212. 

As  thus  appears,  the  identical  question  in- 
-volved  in  this  case  was  decided  in  that.  No 
•case  was  ever  tried  with  more  care,  or  greater 
'Consideration,  and  at  the  conclusion  of  a 
trial  of  several  days  the  court  decided  that 
judgment  must  be  entered  for  the  defendant. 
The  presiding  justiee  stated  the  grounds  of 
the  decision  orally,  and  observed  that  as  the 
12111  questions  involved  were  deemed  of  great  Im- 
*  portance  he  would  at  a  subsequent  day  file 
an  opinion  embodying  their  substance.  It 
is  a  common  practice  with  Judges  of  the 
biffhest  courts  to  give  opinions  orally  and 
Write  them  out  suliequently,  after  the  decis- 
sion  is  rendered,  and  that  fact  in  no  way 
affects  t^eir  authoritative  character.  The 
pressure  of  business  before  the  court  may 
often  prevent  any  other  course  being  pursued. 

Counsel  for  the  plaintiff  then  stated  that 
special  findings  in  the  case  were  desired,  in 
order  that  should  the  case  reach  the  Supreme 
Court  it  might  be  finally  determined  there. 
Upon  that  suggestion  the  entry  of  judgment 
was  stayed,  and  an  adjournment  of  the  court 
had,  that  such  findings  might  be  prepared. 
On  the  next  day  the  case  was  dismissed  by 
stipulation  of  parties. 

The  opinion  of  the  court,  pronounced  at 
the  close  of  the  trial,  and  subsequently  writ- 
ten out,  was,  notwitlistanding  the  dismissal, 
as  mudi  authority  on  the  questions  of  law 
presented  as  though  a  formal  judgment  had 
been  entered,  although  the  judgment  ordered, 
because  not  entered  on  account  of  the  dis- 
missal, could  not  be  pleaded  in  bar  of  a  fut- 
ure action. 

The  court  below  having  assumed  that  an- 
other line  than  the  one  omcially  established 
was  the  true  one,  took  the  extraordinary 
ground  that  the  error  committed  in  that  re- 
spect by  the  surveying  officers,  though  act- 
ing under  the  express  directions  of  the  land 
ilepartment,  was  jurisdictional  and  fatal  to 
their  action,  rendering  it  void,  and  opening 
the  patent  embodying  tiie  survey  to  collat- 
eral attaclc.  And  it  proceeded  to  cite  several 
decisions  in  supposed  support  of  this  view, 
but  which  only  were  to  the  effect  that  where 
the  land  department  had  no  iurisdiction  over 
the  subject- flatter  considered  its  patent  could 
be  assailed  collaterally. 

In  thus  holding,  the  court  failed  to  dis- 
tinguish between  what  was  upon  Its  own 
statement  mere  error  in  the  action  of  the  land 
department  and  matters  which  were  entirely 
beyond  its  jurisdiction.  The  ascertainment 
of  the  true  line  of  the  boundaries  of  the 
claim  confirmed  was  a  matter  especially  en- 
trusted to  that  deoartment  by  the  laws  of 
Congress,  as  alreaay  stated.  If  the  officers 
of  that  department  In  executing  the  survey 
made  mistakes,  ran  erroneous  lines,  and  in- 
C^l^  eluded  lands  which  they  should  have  ex- 
cluded, those  facts  did  not  justifv  the  asser- 
tion that  they  acted  without  jurisdiction  in 
making  the  survey,  and  that,  therefore,  their 
whole  proceedings  were  void.  If  all  that  is 
aasertea  be  true  they  only  erred  in  the  exer- 
cise of  their  jurisdiction,  and  the  remedy  for 


their  errors  before  the  issue  of  tlie  pAtent  1^ 
in  an  appeal  to  higher  officers  of  the  depart- 
ment — from  the  surveyor-general  to  the  com- 
missioner, and  from  his  decision  to  the  Sec- 
retary of  the  Interior;  and  if  after  the  is- 
sue of  the  patent  like  objections  were  uimi, 
the  remedy  could  be  sought  only  bj  direcl 
proceedings. 

The  distinction  between  errors  committed 
where  jurisdiction  exists  to  take  the  proceed- 
ing in  which  the  alleged  error  arises,  aad 
where  there  is  an  entire  want  of  Jurisdictioa 
over  the  subject-matter  considered,  is  too 
familiar  to  be  discussed.  The  distinctioD  is 
constantly  applied  with  reference  to  the  pro- 
ceedings of  ordinary  tribunals.  If  they  bavt 
Jurisdiction  of  the  subject-matter  and  the 
parties,  their  judgment  cannot  be  ool laterally 
assailed  for  mere  errors  committed  in  the  pro- 
ceedings leading  to  it.  The  remedy  for  erron 
must  be  sought  by  application  for  a  new  trial 
or  by  appeal  for  a  review  to  an  appellate 
court.  The  same  distinction  prevaila  with 
reference  to  the  proceedings  of  the  special 
tribunal  or  department  of  the  |^vemment  te 
which  is  entrusted  the  supervision  of  meas- 
ures for  the  issue  of  its  patent. 

The  cases  referred  to  and  dwelt  upon  aa 
supposed  to  support  the  opposite  doctrine 
are  not  susceptible  of  the  meaning  attri bated 
to  them.  The  principal  cases  cited  are  8L 
Loui$  dmdt.  dk  Bef.  Co,  v.  Kemp,  104  U.  S 
641  [26 :  876]  ;  Wright  v.  Ro9ebeny,  121  U. 
S.  488  [80:  10891.  and  Dodan  v.  Oarr,  12S 
U.  8.  618  [81:  844].  They  assert  no  new 
docUdne,  but  law  which  has  always  existed 
and  been  recognized,  though  seldom  mors 
misapplied  than  here.  That  the  United 
States  cannot  convey  by  patent  what  it  never 
owned,  or  has  alreadv  parted  with,  no  mat- 
ter with  what  formality  the  instrument  is  is- 
sued, is  a  self-evident  proposition.  The  gov- 
ernment in  that  respect  is  under  the  same 
limitations  as  an  individual.  That  is  Um 
only  purport,  so  far  aa  the  point  raised  hen 
is  concerned,  of  the  decision  In  WrigMt  v.  (tU] 
Bas^ferry,  where  a  patent  of  the  United  States 
for  land  claimed  under  the  pre-emption  laws 
was  defeated  by  showing  that  the  premises 
in  controversy  were  swamp  and  overflowed 
land  previously  conveyed  to  the  State  by  the 
Swamp  Land  Act  of  September  28,  1890. 
(0  Stat  at  L.  519.)  Nor  could  the  United 
States  authorize  a  patent  for  land  to  the  pueb- 
lo, or  to  its  successor  the  city,  if  the  former 
government  of  Mexico  had  conveyed  the  prop- 
erty to  others.  There  are  such  cases  witfain 
the  limits  of  the  pueblo,  and  the  claims  have 
been  confirmed  and  patented  under  the  land 
department  to  the  grantees  or  their  repreaeota- 
tives.  Wheneverln  the  Pueblo  case  it  could 
be  shown  that  grants  had  been  made  bv  Mex- 
ico of  portions  of  the  land  claimed  by  the 
pueblo  to  other  parties,  sudi  grmnta  were 
excepted  from  the  confirmation  to  the  city. 
Nor  can  a  patent  of  the  United  States  be  is- 
sued by  officers  of  the  land  department  for 
lands  reserved  from  settlement  and  sale ;  and 
the  want  of  authority  in  the  officers  can  ba 
shown  at  law  to  defeat  a  patent  of  that  char 
acter.  It  is  in  such  case  an  attempted  coo* 
veyance  of  land  not  open  to  sale ;  aa  wcmid 
be  a  patent  for  land  within  the  Tel1ow«tncw 
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of  Totemit«  Park.  It  Hw  of  land  witbin 
the  Hmiu  of  a  Talid  Mexican  claim  excluded 
from  grant  to  the  Central  Pacific  Railroad 
-Company  that  thn  decision  in  Dodan  t.  Oarr 
had  reference.    It  was  there  held  that  the 

Stent  to  the  railroad  company  could  be  de- 
nted by  showinff  that  the  lands  conveyed 
were  thus  ezcludea.  There  was  nothing  new 
in  the  doctrine  that  it  could  be  shown  in  an 
Action  at  law  that  the  property  patented  was 
not  sublect  to  grant  Nor  can  it  be  ques- 
tioned that  if  parties,  not  authorized  by  law 
to  supervise  the  proceedings  to  a  patent 
shoula  assume  that  function,  the  objec- 
tion might  be  taken  wh*  n  the  patent  was 
offered  in  evidence.  As,  >'ur  instance,  if  the 
•upervisors  of  8an  Frano  ico  should  under- 
take to  exercise  the  functions  of  the  land 
department,  anyone  proserjtcd  under  their 
patent  could  assail  it  by  Shewing  the  power 
to  execute  such  an  instnum^at  was  vested  in 
A  different  body.  So,  too,  if  the  estate  which 
the  land  department  was  authorized  to  con- 
vey was  diilerent  from  that  transferred  by 
the  patent — as,  for  instance,  a  lease- bold 
interest,  instead  of  the  fee — that  fact  could 
be  shown  and  the  patent  limited  in  its 
operation. 

In  8i,  Tjoui$  Smelt,  d  Bef.  Co,  v.  Kemp, 
the  court  treated  at  large  of  the  conclusive 

S resumption  attending  a  patent  of  the  United 
tates  for  lands,  but  added,  that  in  thus  speak- 
ing of  them  it  assumed  **'  that  the  patent  was 
issued  in  a  case  where  the  department  had 
Jurisdiction  to  act  and  execute  it;  that  is  to 
say,  in  a  case  where  the  lands  belonged  to 
the  United  States  and  provision  had  been 
made  by  law  for  their  sale.  If  they  never 
were  public  property,  or  had  previously  been 
-disposed  of,  or  if  Congress  had  made  no 
provision  for  their  sale,  or  had  reserved 
ihem,  the  department  would  have  no  >uris- 
-diction  to  transfer  them,  and  ita  atteiupted 
•conveyance  of  them  would  be  inoMumtive 
And  void,  no  matter  with  what  seemuk|(  reg- 
ularitv  the  forms  of  law  may  have  beon  oo- 
•ervea.  The  action  of  the  department  would, 
in  that  event,  be  like  that  of  any  other 
special  tribunal  not  having  Jurisdiction  of 
A  case  which  it  had  assumed  to  decide. 
Matters  of  this  kind,  disclosing  a  want  of 
Jurisdiction,  nuy  be  considered  by  a  court 
of  law.  In  such  cases  the  objection  to  the 
patent  reaches  beyond  the  action  of  the 
«pecial  tribunal,  and  goes  to  tbe  existence 
or  a  subject  upon  which  it  was  competent 
to  act.  ■ 

Tbe  attempt  Is  futile  to  use  these  cases,  or 
any  other  case  to  establish  the  proposition 
that  if  an  error  can  be  shown  in  the  action 
of  an  officer  of  the  land  department  in  a 
matter  subject  to  ita  Jurisdiction  the  pro- 
breeding  of  the  officer  nuy  be  treated  aa  a 
nullity  and  tbe  patent  issued  thereon  be  ool- 
lat4>raily  assailed.  This  view  is  untenable, 
and  does  not  merit  serious  consideration. 
If  it  could  be  sustained  it  would  be  subver- 
sive of  all  security  in  the  Judgments  of 
•ordinary  tribunals,  as  well  as  in  those  of 
special  tribunals  like  the  Land  Department. 
Nor  is  there  any  pertinency  in  tbe  observa- 
tions as  to  tbe  reservation  from  grant  of  the 
^len^horo  under  the  law  of  tbe  former  govern- 


ment. No  claim  was  ever  nnade  in  the  pueblo 
case  for  any  part  of  the  seashore.  Those 
terms  apply  in  this  ooontry  only  to  land 
covered  ana  uncovered  by  the  daily  tides. 
They  cannot  possibly  have  any  application 
to  the  banks  of  creelui  or  to  land  under  their 
waters.  The  rule  of  the  civil  law  of  Europe 
that  lands  oovered  and  uncovered  by  the  tides 
at  their  highest  flood  during  the  year  consti- 
tute the  shore  of  the  sea  has  never  been  ap- 
plied to  that  portion  of  this  country  ceded 
to  the  United  States  by  Mezico.  The  claim 
of  the  pueblo  was  for  land  above  the  ordinary 
high- water  mark  of  the  bay,  not  for  any  land 
covered  and  uncovered  by  the  tides,  either 
daily  or  when  they  reiM^  their  highest 
point  during  the  year.  As  said  in  San 
Franeiw  v.  X«  Ray,  188  U.  8.  656-671  [84: 
1096-1101]  :  *'The  lands  which  paKsed  to 
the  State  upon  her  admission  to  the  Union 
were  not  those  which  were  affected  occasion- 
ally by  the  tide,  but  only  those  over  which 
tide  water  flowed  so  continuously  as  to  pre- 
vent  their  use  and  occupation.  To  render 
lands  tide-lands,  which  the  State,  by  virtue 
of  her  sovereignty,  could  claim,  there  must 
have  been  sudi  continuity  of  the  flow  of 
tide- water  over  them,  or  such  regularity  of 
the  flow  within  every  twenty- four  hours  as 
to  render  them  unfit  for  cultivation,  the 
growth  of  grasses,  or  other  uses  to  which 
upland  is  applied." 

Tbe  reasons  given  by  *>he  court  below  on 
the  second  affirmance  of  the  ludgment  of  the 
referee  are  marked  by  the  objections  stated 
to  its  former  opinion.  Tbe  true  doctrine  as 
to  the  effect  of  patents  in  actioiu  at  law  is 
stated  in  a  decision  of  the  court  below  Xn  IM 
Quyer  v.  Banning — rendered  whilst  this  case 
has  been  pending  here,  in  which  that  court, 
following  a  long  line  of  previous  adludica- 
tions,  unbroken  ezcept  by  this  case,  declares 
that  upon  a  confirmation  of  a  Mezlcan  grant 
the  patent  issued  by  the  United  States  to  the 
clsimant  is  the  only  evidence  of  the  eztent 
of  the  grant,  and  that  if  there  Is  n  conflict 
as  to  its  location  and  extent  between  it  and 
the  decree  of  confirmation,  the  patent  must 
control.  It  is  the  only  doctrine  which  will 
insure  peace  and  tranquillity  to  parties  hold- 
ing under  patents  issued  upon  confirmed 
Mexican  grants.  \ny  other  doctrine  would 
introduce  endless  confusion  and  perplexity 
as  to  all  such  titles.  If  there  be,  in  fact,  any 
material    conflict   between   the    boundaries 

Siven  in  tbe  decree  of  confirmation  and  those 
escribed  in  the  official  survey,  the  only 
remedy  is  to  be  sought  by  direct  proceedings 
instituted  by  the  government,  or  by  its 
authority.  Until  the  alleged  conflict  is  thus 
determined  and  adjusted,  the  patent  must 
control. 

From  tbe  views  expressed  I  am  clearly  of 
opinion  that  tbe  Supreme  C('Urt  of  the  State 
erred  in  affirming  the  Judgment  of  the  su* 
perior  ootirt  entered  upon  the  report  of  the 
referee;  it  should  have  revfraed  that  Judff- 
ment  and  ordered  Judgment  for  the  defend- 
ant. This  concltMion  is,  I  think,  established 
beyond  all  controversy  in  the  opinion  of  the 
court.  But  it  is  unnecessary  to  pursue  this 
case  further.  I  have  treated  it  at  much 
length  because  the  title  of  the  oil^  has  been 
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Thej  lepresented,  as  he  held,  the  line  of 
ordinary  high-water  mark  which  bad  been 
eatablished,  sanctioned  and  recognized  in  the 
moat  solemn  manner  by  the  State  and  city 
for  years,  and  was  the  b^t  available  evidence 
of  ordinary  high-water  mark  of  1846  around 
that  portion  of  the  city.  That  line,  as  traced 
on  the  maps,  crossed  the  mouth  of  Mission 
Creek  and  Uie  mouths  of  all  other  creeks 
which  in  1851  emptied  into  the  bay  of  San 
Francisco.  He,  therefore,  ordered  the  Com- 
missioner to  direct  the  surveyor- general  to 
aecure  a  correct  and  authentic  copy  of  the 
map,  designating  the  line  of  natural  high- 
water  mark,  in  accordance  with  the  Act  of 
1851,  and  make  it  the  basis  of  a  survey  of  so 
much  of  the  exterior  boundair  of  the  claim 
«8  it  represented,  and  to  modify  the  Stratton 
survey  in  accordance  therewith. 

Subsequently,  after  Mr.  Schurz  had  ceased 
to  be  the  head  of  the  Interior  Department 
and  Mr.  Teller  had  become  Secretary,  ap- 
plication was  made  to  the  latter  officer  to 
review  the  decision  of  the  former,  and  upon 
such  application  argument  of  counsel  was 
heard  and  a  most  extended  consideration  of 
the  whole  matter  was  had.  Secretary  Teller 
observed  that  all  the  material  questions  re- 
lating to  the  boundaries  of  the  tract  confirmed 
were  settled,  except  the  sin.i^le  inquiry 
whether  or  not,  in  running  the  line  of  ordi- 
nary high-water  mark  of  the  ocean,  and 
especially  of  the  bay,  the  main  shore  or 
course  line  of  such  body  of  water  identified 
by  its  larger  description  should  be  followed, 
cutting  across  the  mouths  of  streams,  estua- 
ries and  creeks  which.  Intersecting  the  body 
of  the  peninsula,  find  their  entrance  Into  the 
ocean  or  bay,  or  whether  such  estuaries  as 
fall  below  high  tide  should  be  segregated 
by  following  up  the  tide  line  on  one  side 
and  down  on  the  other  so  as  to  make  them 
as  it  were  a  part  of  the  sea.  He  said  that 
his  predecessor  had  decided  that  the  former 
was  intended  by  the  decree  and  expressed  its 
true  construction,  and,  after  mature  delibera- 
tion, he  adhered  to  the  same  view. 

••When  we  look,"  said  the  Secretary,  "at 
the  calls  for  boundary  there  Is  no  ambiguity, 
no  doubtful  phraseology.  Said  tract  Deins 
bounded  on  the  north  and  east  by  the  bay  of 
San  Francisco;  on  the  west  by  the  Pacific 
Ocean.  The  tract  bounds  upon  the  bap  and 
ccoan,  not  upon  esiuaries,  creeks,  and  streams 
intersecting  such  tract,  even  though  they  be 
navigable  and  technically  termed  arms  of  the 
■ea.**^  The  boundary,  he  added,  was  not  the 
stream,  but  the  bay ;  consequently  the  ordi- 
nary high- water  mark  must  be  the  high- 
water  mark  of  the  shore  as  pertaining  to  the 
sea,  and  not  the  high- water  mark  of  the  bank 
as  pertaining  to  a  nver  or  stream ;  so  although 
Mission  Creek  was  alleged  to  have  been  as 
well  a  tidal  inflow  as  an  outlet  for  the  inland 
waters,  it  nevertheless  fell  within  banks  in- 
stead of  resting  upon  shores,  and  must  be 
considered  an  inland  water  for  all  purposes. 
He  added  that  it  was  plain  that  tne  nis:h- 
water  mark  extended  to  the  shore  of  Uie  bav, 
leaving  out  any  reference  whatever  to  the 
inland  channels  of  the  streams  intersecting 
the  granted  peninsula.  He  accordingly  di- 
rertod  a  substantial  adhesion  to  the  decision 
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of  his  predecessor,  and  overruled  the  appli- 
cation for  its  review. 

After  much  difficulty  with  the  survey  log 
officers  a  survey  was  made  pursuant  to  the 
directions  given  and  was  approved  by  tba 
then  commissioner  of  the  general  land  ofllce. 
and  upon  that  survey  a  patent  was  issued  to 
the  city  of  San  Francisco,  bearing  date  tbm 
20th  day  of  June.  1884.  This  patent  wm 
forwarded  to  the  mayor  of  San  FraDciaco, 
and  was  accepted  on  behalf  of  the  city  mad 
county.  ' 

When  Mr.  Lamar  succeeded  Mr.  Teller  as 
the  head  of  the  Interior  Department,  appli- 
cation was  made  to  him  to  recall  the  patent 
and  issue  a  new  one  in  accordance  with  tbm 
Stratton  survey.  In  support  of  the  applica* 
tion  it  was  strenuously  contended,  by  the 
same  parties  who  had  resisted  the  action  of 
his  predecessors,  that  there  was  a  want  oi 
lurisdiction  on  their  part  to  review  the  decis- 
ion of  the  commissioner  of  the  land  olBoe. 
Such  contention  was  urged  upon  the  sup> 
posed  meaning  of  the  statute,  and  on  the 
ground  that  the  supervisors  of  the  city  and 
county  of  San  Francisco  had  by  resofutioo  [If6; 
directed  that  no  appeal  should  be  taken  froea 
his  decision,  and,  when  it  was  taken  bj 
counsel  retained  for  the  protection  of  the  in- 
terests of  the  lot-holders  as  well  as  of  the 
city,  had  declared  that  his  action  was  unav- 
thorized. 

The  Secretary,  in  considering  the  object- 
ions, referred  to  the  fact  that  the  supervisoni» 
subsequently  to  those  resolutions,  had  re- 
quested him,  before  whom  they  admitted  the 
case  was  then  pending  relating  to  the  bound- 
aries of  the  military  reservation,  to  take  up 
and  decide  the  case  without  further  delay. 
And  after  a  careful  review  of  the  queatioa 
of  Jurisdiction,  and  the  proceedings  prelimi- 
nary to  the  issue  of  the  patent,  he  refused  to 
recall  the  patent,  holding  that  an  order  bv^ 
him  to  that  effect  would  be  illegal  and  voic^ 
and  that  the  matter  presented  for  his  ooosid- 
eration  in  the  past  proceedings  of  the  case 
did  not  Justify  any  recommendatioo  to  the 
legal  department  oi  the  government  to  insti- 
tute proceedings  to  recall,  or  modify,  or  ie 
any  manner  interft?re  with  the  patent. 

I  have  stated  with  as  much  brevity  as  pos- 
sible the  steps  taken  for  the  confirmation  of 
the  title  of  tne  city  as  successor  of  the  Mex- 
ican pueblo,  which  are  set  forth  more  in  de- 
tail in  Uie  opinions  of  the  different  Secreta- 
ries of  the  Interior  laid  before  ui  oo  the 
hearing,  for  the  statement  is  important  to  a 
clear  perception  of  the  character  and  Import 
of  the  rulings  of  the  referee  and  of  the  court 
below.  An  extended  narrative  of  the  pro- 
ceedings would  occupy  a  much  greater  speoe 
and  would  show  that  parties  clatminff  an  in- 
terest in  the  lands  left  out  of  tba  Btrmtton 
survey,  and  resisting  the  approval  of  the 
official  survey  subsequently  made,  had  also 
applied  to  the  Supreme  Court  of  the  Diatric* 
of  Columbia  and  to  Congress  for  aid  to  carry 
out  their  pretensions,  and  were  met  by  the 
declaration  that  to  obtain  a  remedy  for  any 
errors  alleged,  resort  should  have  been  bed 
to  the  Secretary  of  tba  Interior  as  the  only 
revisory  authority  over  the  action  of  the  in- 
ferior officers  of  the  Land  Department.     It 
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voald  also  show  that  in  obtaining  a  recogni- 
tion of  its  claim,  the  city  had  met  from  them 
•I  every  step  the  most  strenuous  opposition, 
•Dd  that  eyery  possible  objection  taken  to 
the  claim  and  survey  since,  was  then  pre- 
sented and  fully  considered  by  the  different 
Becretaries  of  the  Interior ;  so  that  with  truth 
VB8  it  said  in  the  recent  decision  of  this 
Bonrt  in  8an  Francueo  y.  Le  Boy^  188  U.  8. 
KS6,  972  [84 :  1096,  1101]  that  the  bounda- 
ries of  the  pueblo  were  established  by  the 
[Jnited  States  after;  the  most  thorough  and 
BZhaustiye  examination  ever  given  to  the 
Booaideration  of  the  boundaries  of  a  claim 
of  a  pueblo  under  the  Mexican  government. 

The  parties  who  carried  on  the  long  and 
ptotracted  contest  in  the  land  department. 
Igainst  the  confirmation  of  the  claim  and  its 
mrvey  as  finally  approved,  asserted  the  ac- 
qinisition  of  an  interest  in  those  premises 
■nder  certain  deeds  of  the  tide-land  com- 
toiasioners,  created  by  the  Legislature  of 
Oalifcnmia.  ^ 

Chi  March  80, 1868,  that  Legislature  passed 
n  Act  to  survey  and  dispose  of  certain  salt 
JBanh  and  tide  lands  belonging  to  the  State. 
Ik  empowered  the  governor  to  appoint  three 
Mraona,  who  were  to  constitute  a  board  of 
Bde-land  commissioners,  and  authorized 
Aem  to  take  possession  of  all  the  marsh  and 
tide  lands,  and  lands  lying  under  water,  sit- 
late  along  the  bay  of  San  Francisco  and  in 
flw  city  and  county  of  San  Francisco,  be- 
longing to  the  State ;  to  have  the  same  sur- 
vived and  maps  of  the  property  prepared ; 
to  sell  the  interest  of  the  State  therein,  and 
Id  execute  conveyances  to  the  purchasers. 
|Law8  of  Cal.  1867-68,  chap.  548.) 

At  that  time  one  George  W.  Ellis  bad  set- 
iled  upon  lands  excludid  from  the  Stratton 
Innrey,  and  after  its  passage  he  applied  to 
Ihe  board  of  tide-land  commissioners  and  ob- 
toined  from  it  two  deeds,  dated  in  Novem- 
■Mr,  1875,  covering  the  premises.  His  grant- 
|BS  cazried  on  the  contest,  but  not  in  their 
bwn  names,  against  the  location  and  survey 
If  the  tract  confirmed  before  the  Interior  De- 
Mrtment,  and  in  every  possible  way  sought 
todefeat  its  action  and  secure  such  a  survey 
m  would  leave  the  lands  claimed  by  them 
irltboat  the  limits  of  the  pueblo.  The  in- 
which  the  plaintiffs  below,  the  United 
Association,  and  Clinton  C.  Tripp,  had 
claimed  in  the  premises  covered  by  the 
to  the  city  of  San  Francisco,  was 
upon  these  conveyances  of  the  tide- 
commissioners.  Relying  upon  a  title 
that  source  the    present   action   was 

As  slated  above,  it  is  an  action  of  elect- 
it  for  the  possession  of  premises  within 
limits  of  %h»  pueblo  survey  and  covered 
the  patent  to  the  city  .of  San  Francisco. 
issue  was  Joined  it  was  by  consent  of 
68  referred  to  a  referee. 
The  plaintiffs  claimed  title  to  the  premises 
ocmtroyersy  under  the  deeds  mentioned. 
I  defendant  relied  upon  the  fact  that  the 
nises  were  within  the  boundaries  of  the 
i  patented.  They  were  situated  In  what 
jtituted  in  1854  the  channel  of  Mission 
lek,  above  its  mouth.  A  witness  produced 
»  the  plaintiffs  testified  that  he  knew  their 
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location  and  had  made  surveys  in  their  neigh- 
borhood in  that  year,  and  that  they  were 
then  below  the  line  of  ordinary  high-water 
mark.  He  did  not  add  **of  the  bay  ;**  but 
as  the  premises  were  where  the  water  of  the 
creek  formerly  ran,  and  where,  for  .aught 
that  appears  in  evidence,  it  may  now  run, 
it  was  to  the  high-water  mark  of  that  creek 
to  which  he  had  reference. 

The  plaintiffs  also  gave  in  evidence  the 
final  decree  of  confirmation  of  the  claim  of 
the  city  of  San  Francisco  rendered  by  the 
circuit  court  of  the  United  States,  and  the 
Stratton  survey,  mentioned  above,  with  the 
certificate  of  approval  of  the  surveyor- gen- 
eral and  the  confirmation  thereof  by  the  com- 
missioner of  the  general  land  ofi^ce.  Objec- 
tion was  made  to  the  introduction  of  this 
survey  on  the  ground  that  it  was  not  compe- 
tent evidence,  not  being  matter  of  record ; 
and  that  it  bad  been  canceled  and  super- 
seded by  another  survey  made  in  accordance 
with  instructions  of  the  Secretary  of  the  In- 
terior. The  referee  overruled  the  objections 
under  the  exception  of  the  defendant,  admit- 
ted the  rejected  survey,  and,  among  other 
things,  held  that  in  approving  that  survey 
the  commissioner  was  acting:  in  a  judicial 
capacity,  and  that  his  judgment  thereon  was 
not  reversible  and  was  not  legally  reversed. 

The  defendant,  to  show  that  no  title  ever 
vested  in  the  plaintiffs  under  their  alleged 
deeds    from    the    tide-land    commissioners, 

fave  in  evidence  the  patent  of  the  United 
tates  issued  to  the  city  of  San  Francisco, 
dated  the  20th  of  June,  1884 ;  also  the  plat 
of  the  pueblo  lands  finally  confirmed  to  the 
city  under  instructions  of  the  United  States 
suiveyor- general,  ordered  by  the  Secretary 
of  the  Interior  and  approved  by  the  commis- 
sioner of  the  general  land  ofiSce,  upon  which 
the  patent  issued. 

It  was  conceded  that  the  patent  included 
within  its  boundaries  the  premises  in  ques- 
tion. The  referee  admitted  the  evidence  thus 
offered  of  the  patent  and  survey,  with  the 
concession  that  they  included  the  demanded 
premises,  but  refused  to  finCl  for  the  defend- 
ant thereon,  and  the  defendant  excepted. 

The  decree  of  confirmation,  as  seen  above, 
bounds  the  tract  confirmed  on  the  north  and 
east  side  by  ordinary  high-water  mark  of 
the  bay  of  San  Francisco.  The  Stratton  sur- 
vey and  the  proofs  before  the  referee  did  not 
show  that  the  premises  in  controversy  were 
bejow  that  water  mark  of  the  bay,  but  only 
that  they  were  below  that  water  mark  at  a 
point  in  the  channel  of  Mission  Creek,  and 
yet  the  referee  held  that  the  Stratton  survey 
and  the  parol  proofs  in  the  case  showed  that 
the  premises  were  outside  of  the  specific 
boundary  of  the  decree,  and  therefore  re- 
mained the  property  of  the  State.  He  ac- 
cordingly gave  judgment  for  the  plaintiffs. 
His  rulings  on  the  trial  exhibited  several 
errors.  He  gave  no  effect  to  the  general  rule 
that  in  actions  of  ejectment  a  patent  of  the 
United  States,  issued  upon  a  confirmation  of 
a  land  claim  to  which  protection  had  been 
guaranteed  by  treaty,  cannot  be  collaterally 
assailed  for  mere  error  alleged  in  the  action 
of  the  officers  of  the  government.  He  ad- 
mitted in  evidence,  against  the  objectionfi  of 
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tho  defendant,  the  rejected  survey  of  Stratton, 
in  contravention  of  tne  principle  that  a  reject- 
ed survey  of  officers  of  the  land  department  is 
in  law  no  survey,  and  inoperative  for  any 

f purpose.  It  has  so  been  held  in  numerous 
nstnnces  and  never  to  the  contrary.  In  the 
particulars  in  which  the  Stratton  survey  was 
modified  by  direction  of  Secretaries  Schurz 
and  Teller,  it  was  of  no  more  efficacy  as  a 
legal  document  than  so  much  waste  paper. 
He  apparently  perceived  that  there  was 
something  bwarre  in  receiving  as  evidence 
a  rejected  survey,  or  a  modified  survey,  ex- 
cept in  the  particulars  in  which  the  modifi- 

19001  cation  was  had,  and  sought  to  avoid  this 
position  by  holding  that  the  action  of  the 
commissioner  in  approving  the  survey  was 
beyond  the  reach  of  the  Interior  Department, 
and  that  it  was  not,  therefore,  legally  re- 
versed ;  thus  brushing  aside  the  important 
functions  of  that  dei)artment  over  the  surveys 
of  private  land  claims,  which  it  has  exer- 
cised since  its  organization,  and  which  has 
been  always  recognized  by  the  courts  of  the 
United  States.  Oroffin  t.  PaweU,  128  U.  A. 
601,  697  [82 :  666,  568].  In  answer  to  his 
erroneous  conclusions  in  this  respect,  nothing 
can  be  added  to  the  force  of  the  statement 
in  the  opinion  of  the  majority. 

There  were  several  hundred  claims  to  lands 
in  California,  under  Mexican  grants,  pre- 
sented for  confirmation  to  the  IkmuxI  of  land 
commissioners  created  by  the  Act  of  1851. 
Thev  embraced  many  millions  of  acres  of 
land,  and  in  a  large  number,  probably  the 
majority  of  cases,  where  the  claim  was  con- 
firmed, the  surveys  thereof  by  the  surveyor- 
general  for  the  State,  after  being  condidered 
and  approved  or  rejected  by  the  commissioner 
of  the  ^neral  land  office,  passed  under  the 
supervision  of  and  were  in  some  respects 
modified  by  the  SecreUuy  of  the  Interior  as 
the  head  of  the  land  department  of  the 
United  Statea.  If  the  position  taken  by 
the  referee,  that  the  action  on  the  survey  of 
such  claims  bv  the  commissioner  was  final, 
could  be  sustained,  every  patent  issued  upon 
a  survey  of  a  claim  whicn  had  been  in  any 
respect  modified  or  chang^  by  direction  of 
the  Secretary  of  the  Interior  would  be  open 
to  attack,  to  the  frightful  unsettlement  of 
titles  in  the  State  and  to  the  infinite  disturb- 
ance of  the  peace  of  its  people. 

When  the  patent  to  the  city  was  brought 
before  the  referee,  and  it  was  conceded  that 
the  land  in  controvert  was  included  within 
the  boundaries  embraced  bv  the  surrey  em- 
bodied in  it.  Judgment  snould  have  been 
rendered  for  the  defendant.  The  title  under 
the  patent  necessarily  antedated  any  possible 
claim  of  the  State  of  California  to  the  lands 
within  the  limits  of  the  pueblo.  It  went 
back  to  the  acquisition  of  the  country  from 
Mexioa  When  the  United  SUtas  acquired 
California  the  inhabitants  were  entitled  by 
the  law  of  nations  to  protection  from  the 
new  government  in  all  rights  of  property 

[SOI]  ^en  possessed  by  them.  Jurisdiction  and 
soverelgntv  psised  from  one  nation  to  the 
other  by  toe  cession,  bat  not  private  rights 
of  property;  their  ownership  remainea  as 
luider  the  former  government.  And  by  the 
term  "  property, "  as  applied  to  land,  all  titles 


are  included,  legal  or  equitable,  perfect  or 
i  mperf ect.    **  It  comprehends, "  as  said  by  tb  i » 
court  in   Soulard  v.  United  8taU$,  87  U.  S. 
1  Pet.  100  [0:  861],  **  every  species  of  title, 
inchoate  or  complete.    It  is  supposed  to  em- 
brace those  rights  which  are  executory,  a» 
well  as  those  which  are  executed.     In  this 
respect  the  relation  of  the  inhabitants  to  their 
government  is  not  changed.    The  new  gov- 
ernment takes  the  place  of  that  which  baa 
passed  ftway." 

By  the  Treaty  of  Quadaloupe  Hidalgo, 
the  United  States  also  stipulated  for  such 
protection,  and  that  impli^  that  rights  of 
property,  perfect  or  imperfect,  held  by  the 
inhabitants  previous  to  the  acquisition  of 
the  country  should  be  secured  to  them,  so 
far  as  such  property  was  recognized  by  the 
laws  and  constitution  of  the  new  ^rern* 
ment ;  and  for  that  purpose  that  the  holders 
should  receive  from  the  new  authorities  such 
official  and  documentary  evidence  of  theii 
rights  as  would  assure  their  full  poascsslon 
and  enjoyment.  Pueblos  in  that  respect  stood 
in  the  same  position  as  private  individuals. 
All  their  rights  of  property,  legal  or  e<^ui- 
table,  were  alike  entitlea  to  protection. 
Whatever  property  was  ceded  to  the  United 
States  from  Mexico,  whether  marsh  lands  or 
tide  lands,  passed  subject  to  the  obligatioo 
to  protect  existing  claims  to  them  of  all 
parties.  The  State  could  take  no  greater 
interest  than  the  United  States  acquired ;  all 
lands  she  received  went  under  her  control 
charged  with  the  equitable  claims  of  others^ 
which  the  United  States  were  bound  by  the 
treaty  and  the  law  of  nations  to  protect.  The 
marsh  lands  granted  to  her  by  the  Act  of 
Congress  of  September  28,  1850,  were  thus 
affected.  And  the  same  was  true  of  the  tide 
lands.  Whatever  lands  of  that  nature  passed 
to  the  United  States  were  held  for  the  futuixr 
State,  subject,  however,  to  any  trust  from  the 
former  government  which  might  require  their 
disposition  in  some  other  way.  The  duty 
ana  power  of  the  United  States  in  the  rxe< 
cution  of  their  treaty  obligations  to  protect 
the  property  claims  of  all  persons,  natural 
or  artincial,   were  superior  to  any  subie- 

auently  acquired  interest  of  the  State  or  in- 
ividuals.  Mexico  owned  the  tide  lands  as 
well  as  the  uplands,  and  it  waa,  of  course, 
in  her  power  to  make  such  dlspoaitioo  of 
them  in  the  establishment  and  organlxatioa  r 
of  her  pueblos  as  she  may  have  judged  ex-  ^ 
pedient  And  whether  she  did  make  sock 
disposition  by  her  laws  was  a  matter  exdo- 
sively  for  the  United  States  to  ascertain  and 
determine.  As  said  by  the  Supreme  Court 
of  California  in  Ward  r.  Muffird.  83  Cal. 
872:  ''In  private  proprietonhip  and  ia 
sovereign  right  the  United  Statea  succeeded 
the  Mexican  ffovernment,  and  In  both  these 
respects  California,  so  £sr  as  she  acquired 
any  right  in  either,  succeeded  the  United 
States  and  became  privy  to  the  latter  in  es- 
tate in  respect  to  all  lands  within  her  bor^ 
ders,  whether  such  as  may  be  held  in  prlvata 
or  sovereign  right  In  this  respect  do  dis- 
tinction can  be  made  between  tlie  lands  ac- 
quired by  her  through  federal  grants  anl 
such  as  she  took  bj  yiitoe  of  Mr  sow- 
eignty. " 
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The  obligation  of  protection  imposed  upon 
the  United  States  by  the  law  of  nations,  and 
assumed  by  the  Treaty,  was  political  in  its 
character,  to  be  performed  in  such  a  manner 
and  on  such  terms  as  the  United  States  might 
direct.  As  held  by  this  court  in  Beard  ▼. 
F«fofy,  70  U.  8.  8  Wall.  478,  492  [18:  88. 
921,  they  declared  by  the  Act  of  March  8, 
1851.  to  settle  private  land  claims  in  Cali- 
fornia, the  manner  and  the  terms  upon  which 
they  would  discharge  this  obligation.  They 
there  established  a  special  tribunal,  or  board 
of  commissioners,  before  which  all  claims 
to  land  in  that  State  derived  from  Spanish 
or  Mexican  authority  were  to  be  investigated ; 
they  required  evidence  to  be  presented  re- 
specting the  claims;  appointed  law  officers 
to  appear  and  contest  them  on  behalf  of  the 
government;  authorized  appeals  from. the 
decisions  rendered  by  the  commissioners  to 
the  district  court,  and  from  the  decisions  of 
that  court  to  the  Supreme  Court  of  the  United 
Statea,  and  declared  that  in  the  determination 
of  the  claims  presented,  the  commissioners 
und  tiiose  tribunals  should  **be  governed  by 
the  Treaty  of  Guadaloupe  Hidalgo,  the  law 
of  nations,  the  laws,  usages  and  customs  of 
the  government  from  wnich  the  claim  is 
derived,  the  principles  of  equity,  and  the 
decisions  of  the  Supreme  Court  of  the  United 
States,  so  far  as  they  were  applicable.  **  0 
Stat,  at  L.  chap.  41,  g  11,  p.  688.  It  also 
made  provision  for  the  investi^tion  and  de- 
termination of  the  property  rights  of  pueb- 
los ;  and  designated  the  officers  who  should 
in  all  cases  survey  and  measure  off  the  land 
when  the  validity  of  the  claim  presented  was 
finally  determined.  When  it  appeared  by 
the  action  of  their  officers  and  tribunals  that 
the  claim  asserted  was  valid  and  entitled  to 
recognition,  and  that  its  boundaries  were  as- 
certained, the  government  was  to  issue  its 
patent  to  the  claimant. 

And  what  was  the  effect  and  operation  of 
this  instrument?  It  was  not  merely  a  quit- 
claim or  conveyance  of  whatever  interests  the 
United  States  held  in  the  lands  embraced ;  it 
was  something  more ;  it  was,  as  declared  in 
tbe  case  cited,  record  evidence  upon  the  title 
of  the  claimant  from  the  former  government. 
As  there  said :  "  By  it  the  government  de- 
clares that  the  claim  asserted  was  valid  under 
the  laws  of  Mexico ;  that  it  was  entitled  to 
recognition  and  protection  by  the  stipula- 
tions of  the  Treatv,  and  might  have  been 
located  under  the  former  government,  and  i$ 
correctly  located  now  eo  as  to  embrace  the  prem- 
tees  at  they  are  auroeyed  and  deeeribed.  Am 
43iga4ngt  the  gotemmeni^  ao  long  a»  it  remains  un- 
vacated,  it  is  conclusive.  And  it  is  equally  con- 
clusive aaainst  parties  elaimiiM  under  iTu  gov^ 
€mment  iu  title  subsequent. "  The  patent  being 
thus  conclusive,  can  only  be  resisted  by  those 
who  hold  paramount  title  to  the  premises 
from  Mexico  antedating  the  title  confirmed, 
that  is  by  persons  who  can  successfully  re- 
sist any  action  of  the  United  States  in  dis- 
posing of  tbe  property  or  in  perfecting  the 
title  of  the  claimant. 

In  the  case  from  which  I  have  cited,  the 
•court  added,  in  order  to  impress  the  import- 
ance of  this  doctrine  for  the  stability  of  titles 
in  Uie  State  resting  upon  confirmed,  and  pat- 
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en  ted  Mexican  grants:  ''It  is  in  ibis  effect 
of  the  patent  as  a  record  of  the  government 
that  its  security- and  protection^  chiefly  lie. 
If  parties  asserting  interest  in  lands  acquired 
since  the  acquisition  of  the  country  could 
deny  and  controvert  this  record,  and  compel 
the  patentee  in  every  suit  for  his  land  to  es- 
tablish the  validity  of  his  claim,  his  right 
to  its  confirmation,  and  the  correctness  of  the 
action  of  the  tribunals  and  officers  of  the 
United  States  in  the  location  of  the  same, 
the  patent  would  fail  to  be,  as  it  was  intended 
it  should  be,  an  instrument  of  quiet  and  se-  [2041 
curity  to  its  possessors.  The  patentee  would 
find  his  title  recognized  in  one  suit  and  re- 
jected in  another,  and,  if  his  title  were 
maintained,  he  would  find  his  land  located 
in  as  many  different  places  as  the  varying 
prejudices,  interests,  or  notions  of  justice 
of  witnesses  and  jurymen  might  suggest.  ** 

The  doctrine  of  that  case  has  never  been 
departed  from,  but,  on  the  contrary,  has  al- 
ways been  followed  and  approved.  Numer- 
ous decisions  of  the  Supreme  Court  of  Cali- 
fornia, commencing  with  the  18th  volume 
of  its  reports  and  extending  down  to  a  late 
period,  express  the  same  doctrine  with  equal 
clearness  and  emphasis.  Moore  t.  Wilkinson, 
18  Cal.  484 ;  T<mnt  v.  BaweU,  14  Cal.  468 ; 
Tesehemacher  v.  TTumipson,  18  Cal.  11 ;  Leese 
V.  Clark,  18  Cal.  585 ;  Ward  v.  Mulftyrd,  82 
Cal.  865 ;  Ghijfiey  v.  Farris,  45  Cal.  528 ; 
Peiyple  v.  San  Praneiseo,  75  Cal.  889. 

But  notwithstanding  the  superior  and  con- 
clusive character  of  the  title  presented  bv  the 
Eatent,  and  the  emphatic  decision  of  the 
ighest  tribunal  of  the  country,  and  repeated 
decisions  of  the  state  supreme  courts  to  the 
same  effect,  that  until  vacated  that  instru- 
ment was  conclusive  against  the  government 
and  parties  claiming  by  title  subsequent,  the 
referee  found  otherwise  and  held  that  the 
plaintiffs,  who  derived  whatever  interest  they 
possessed  twenty- nine  years  subsequently  to 
Uiat  of  the  city,  held  the  better  right  and 
were  entitled  to  judgment  for  the  demanded 
premises ;  and  such  judgment  was  entered  in 
one  of  the  superior  courts  of  the  city.  From 
that  judgment  an  appeal  was  taken  to  the 
Supreme  Court  of  the  State,  where  it  was 
affirmed.  A  rehearing  being  granted,  a  re- 
argument  was  had,  and  a  second  time  the 
judgment  was  affirmed  by  four  judges  of  the 
court,  the  remaining  three  dissenting.  From 
the  latter  judgment  the  case  is  brought  to 
this  court  on  a  writ  of  error. 

From  the  opinions  upon  both  affirmances 
it  appears  that  the  court  below,  equally  with 
the  referee,  lost  sight  of  the  principle  that 
in  actions  at  law 'a  patent  of  the  United 
States,  upon  a  confirmation  of  a  private  land 
claim  asserted  by  virtue  of  rights  acquired 
under  a  foreign  government,  is  not  open  to 
collateral  attack,  but  must  be  taken  as  cor-  E^MNII 
rect  until  vacated,  not  only  as  to  the  valid- 
ity of  the  claim  confirmed,  but  as  to  the 
boundaries  established.  It  is  hardly  neces- 
sary to  say  that  any  attempt  to  overthrow 
these  conclusions  in  either  particular,  where 
the  tribunal  affirming  the  validitv  of  the 
claim  and  tbe  department  establishing  the 
boundaries  had  jurisdiction,  is  collaterally 
attacking  the  patent. 
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Tliat  the  land  cummissionera  and  the  cir- 
cuit court  of  the  United  States  had  iurisdic- 
tion  to  hear  and  determine-  the  validity  of 
the  claima  asserted  by  the  city  of  San  Fran- 
cisco is  not  open  to  question.  The  laws  of 
the  United  States  gave  them  such  jurisdic- 
tion, and  when  that  claim  was  confirmed  the 
law  directed  by  what  officers  its  boundaries 
should  be  established  and  surveyed.  It  was 
the  exclusive  province  of  those  officers  to  as- 
certain where  the  line  of  true  boundary  ran, 
subject  to  the  control  and  supervision  of  the 
Interior  Department.  To  say  that  those  who 
directed  and  supervised  the  survey  had  not 
jurisdiction  to  perform  that  duty,  is  to  deny 
efficacy  to  the  laws  of  Conirress. 

The  court  below  upon  the  first  affirmance 
rejected  the  boundary  as  established  and  sur- 
veyed by  the  officers  appointed  by  law  for 
that  purpose,  and  assumed  that  the  line  of 
ordinary  high-water  mark  of  Mission  Creek 
running  into  the  bay,  was,  as  far  as  such  line 
extended,  the  true  boundary  designated  bv 
the  decree,  and  held  that  land  below  such 
line  was  the  propertv  of  the  State.  In  other 
words,  it  assumed  that  the  boundary  of  the 
pueblo  was  to  follow  the  line  of  high-water 
mark  of  the  creek,  and  not  be  confined  to  the 
high- water  mark  of  the  bav.  It  thereupon 
stated  that  the  question  involved  was  whether 
the  officers  Of  the  land  department  had  power 
to  patent  land  outside  of  the  natural  bounda- 
ries given  in  the  decree  of  confirmation. 

In  this  statement  the  learned  court  fell  into 
an  error.  No  such  question  was  involved  in 
the  case.  The  approved  survey  upon  which 
the  patent  was  issued  crossed  the  mouth  of 
Mission  Creek  and  included  the  lands  above 
its  mouth,  among  them  the  premises  in  con- 
troversy. The  question  involved,  therefore, 
was  whether  In  an  action  of  ejectment  for  the 
possession  of  Uiose  lands  the  plaintiffs  could 
collaterally  assail  the  correctness  of  the  offi- 
cial survey  upon  which  the  patent  was  issued 
and  establish  another  line  as  the  true  bound- 
ary, and  then  recover  the  lands  on  showing 
theX  they  were  outside  of  the  new  boundarv 
thus  established.  I  do  not  think  that  such 
a  position  was  ever  successful! v  asserted  in 
any  court  If  there  was  error  in  the  survey 
embodied  In  the  patent  it  could  not  have 
been  shown  in  this  action.  It  could  only 
have  been  corrected  by  direct  proceedings  for 
thski  purpose  instituted  by  the  government 
or  by  its  authority.  This  is  elementary  law, 
and  in  vain  will  authorities  be  sought  to 
contradict  this  view. 

Proceeding  on  the  assumption  that  a  dif- 
ferent line  from  the  one  officially  established 
constituted  the  true  boundary  line  of  the 
tract  confirmed,  the  court  below  declared  that 
it  was  the  duty  of  the  surveyor  to  follow  such 
difTerent  line — though  otherwise  directed  by 
the  highest  ofl9cer  of  the  land  department, 
who  hM  the  sole  right  of  control  in  the  mat- 
ter—and, that  as  the  surveyor  did  not  follow 
that  different  line,  he  included,  according  to 
its  judRment,  lands  within  his  description 
not  within  the  decree  of  confirmation. 

1  may  speak  of  the  decree  with  some  con- 
idence  as  a  member  of  the  court  by  which 
it  was  rendered,  and  a  distinct  recollection 
remains  with  me  of  the  circumstances  under 
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which  the  language  used  was  adopted.  Tlie 
original  decree  of  confirmation  was  rendered 
in  October,  1864,  and  stated  the  land  ooii- 
firmed  to  be  ^'a  tract  situated  within  the 
county  of  San  Francisco,  and  embracing  so 
much  of  the  upper  portion  of  the  peninsula 
on  which  the  city  of  San  Francisco  is  situ- 
ated, as  will  contain  an  area  of  four  square 
leagues,**  as  described  in  the  petition.  A 
motion  for  a  rehearing  was  made,  which  kept 
the  case  open  until  the  following  spring, 
the  judge  who  pronounced  the  decree  beij^ 
absent  from  California  in  Washington  in 
attendance  upon  the  Supreme  Court.  On  his 
return  the  question  of  a  rehearing  was 
brought  up,  when  it  was  suggested  by  coun- 
sel that  the  decree  needed  correction,  so  as 
not  to  include  in  the  claim  confirmed  the 
beach  and  water  lots  conveyed  to  the  city  by 
the  Act  of  the  Legislature  of  1851.  Refer- 
ence was  made  to  the  map  prepared  under 
the  directions  of  that  Act,  on  which  a  line 
was  drawn  in  red  ink,  marking  the  separation 
of  lands  above  the  ordinary  high- water  mark 
of  the  bay  and  lands  below  it,  and  it  was 
suggested  that  the  insertion  in  the  decree  of 
the  words  **  above  ordinary  high -water  mark, 
as  the  same  existed  at  the  date  of  the  con- 
quest of  the  country,  namely,  the  8ev«uith  ol 
July,  1846,"  would  establish  the  line  as  indi- 
cated on  the  map,  and  that  thus  in  the  decree 
of  confinnation  lands  granted  to  the  city  by 
the  State  would  not  be  affected.  Upon  tliai 
suggestion,  made  by  Mr.  Gregory  'Yale,  a 
lawyer  of  distinction  at  the  bar,  wliose  clients 
had  become  alarmed  at  the  language  of  the 
original  decree,  the  change  was  miuie. 

In  addition  to  this  foct  it  may  be  observed 
that  at  the  time  the  circuit  court  was  not 
ignorant  of  the  universal  rule  governing  the 
measurement  of  waters,  to  which  the  Supreme 
Court  of  the  State  mskes  no  reference  in  its 
decision,  and  of  which  It  seems  to  have  been 
entirely  oblivious,  that  where  a  water  of  a 
larger  dimension  is  intersected  by  a  water  of 
a  smaller  dimensicm,  the  line  of  measurement 
of  the  first  crosses  the  latter  at  the  points  of 
junction,  from  headland  to  headland.  The 
existence  of  tide  lands  in  the  intersecting 
water  in  no  respect  affects  the  result.  For 
illustration.  In  the  measurement  of  a  body 
of  water  like  Long  Island  Sound,  when  the 
Connecticut  River  is  met  the  line  of  survey 
does  not  follow  up  that  river  to  Uartfora 
because  the  tide  is  felt  at  that  place,  but  it 
crosses  the  mouth  of  the  river  from  headland 
to  headland.  So,  too,  the  measurement  of 
Ch^apeake  Bay  does  not  include  the  Potomac 
River  up  to  Washington  becauss  the  tide  is 
felt  at  tne  site  of  the  capital.  It  would  be 
absurd  to  include  in  the  measurement  of  the 
bay  of  San  Francisco  the  waters  of  the  river 
Sacramento  as  far  as  the  city  of  that  name, 
nearly  a  hundred  miles  above  the  bay,  be- 
cause the  tide  is  felt  there ;  or  to  embcaee  the* 
river  San  Joaquin  as  far  as  Stodcton  beoanse 
the  tide  reaches  to  that  place.  This  is  wo 
plain  that  it  excites  surprise  that  any  qoes- 
tion  should  have  been  made  upon  the  sul^ect 
And  if  a  river  extending  a  hundred  miles  or 
more  could  not  be  included  in  the  haj,  stsa 
though  affected  br  the  tides,  neither  can  » 
stream  of  less  dimensioos,  though  not  sx- 
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oeading  over  one  or  two  miles.  Not  only 
[M>81  has  thiB  rule  in  the  measurements  of  waters 
prerailed  on  the  continent  of  Europe  from 
the  time  of  the  Roman  Empire,  but  it  has 
beun  always  accepted  as  controlling  in  Eng- 
land and  in  the  United  States,  and  never 
been,  that  I  am  aware,  questioned  except  in 
the  present  case. 

When  the  survey  here  was  pending  before 
one  of  the  Secretaries  of  the  Interior,  appli- 
cation was  made  to  the  head  of  the  coast  sur- 
Tey  of  the  United  States  for  the  rule  adopted 
by  that  bureau  in  the  measurement  of  waters, 
and  the  answer  was  the  statement  of  the  rule 
which  I  have  fiven ;  and  it  is  a  singular  fact 
that,  as  an  illustration  of  its  application 
reference  was  had  to  the  bay  of  San  Francisco 
and  Mission  Creek,  and  the  declaration  made 
that  in  the  measurement  of  the  bay  the  line 
of  the  survey  would  cross  the  mouth  of  that 
Creek.  Admiral  Rodgers,  who  was  at  one 
time  the  head  of  the  coast  survey  in  Cali- 
fornia, and  had  surveyed  the  line  of  ordinary 
high  water  mark  of  the  bay  of  San  Francisco, 
filed  his  affidavit  to  the  effect  that  he  had 
since  1851  been  stationed  in  California  in 
charge  of  the  United  States  survey  of  the 
coast  thereof,  including  the  peninsula  of  San 
Francisco;  that  the  traced  chart  or  map 
showinir  the  line  of  ordinary  high  water 
.along  the  eastern  side  of  the  peninsula  of 
San  Francisco  from  Rincon  Point  to  and  in- 
cluding Islais  Creek,  as  surveyed  by  the 
coast  survey  of  the  United  SUtes  in  1852, 
was  prepared  from  the  published  surveys  of 
the  coast  survey  of  the  United  States,  and 
that  the  line  laid  down  on  that  map  in  blue 
pencil,  from  Rincon  Point,  around  Mission 
Bay,  to  and  including  Islais  Creek,  and  cross- 
ing Mission  and  Islais  Creeks,  was  a  true  de- 
lineation of  the  line  of  ordinary  high- water 
mark  as  it  existed  when  he  first  knew  it  in 
the  year  1858.  He  added  that  *"  in  determin- 
ing a  boundary  line  stated  as  the  line  of '  ordi- 
nary high- water  mark,'  on  the  bay  of  San 
Francisco,  there  can  be  no  other  course  than  to 
follow  the  stated  line  of  ordinary  high  tide 
on  the  shore  of  the  bay,  crossing  the  mouths 
of  all  inferior  tidal  streams  or  estuaries, 
many  of  which  enter  into  San  Francisco  Bay 
^^^  at  different  points,  and  not  to  follow  the 
L'^'^j  meandert  of  any  such  inferior  tidal  streams 
or  eatuariea.* 

The  assumption,  therefore,  of  the  court  be- 
low, that  the  decree  of  conilrmatlon  called 
for  any  other  line  than  the  one  actually  sur- 
Teyed  and  embodied  in  the  patent  was  an 
error.  It  was  founded  upon  a  misapprehen- 
sion of  the  law  ffovemlng  the  surveys  of 
waters  of  that  kina,  or  from  overlooking  its 
existence.  The  statement  in  the  opinion  of 
the  court  as  to  the  reouirement  that  the  sur- 
veyor-general in  maxinff  the  survey  of  a 
eoniinniBd  claim  should  follow  the  boundaries 
of  the  decree  as  near  as  practicable,  when- 
ever the  decree  specifically  designates  them, 
is  undoubtedly  coirect,  and  it  was  the  duty 
in  this  case  of  the  surveying  olBoers  of  the 
land  department,  under  the  supervision  of 
the  Secretary  of  Um  Interior,  to  ascertain 
what  those  boundaries  were,  and  to  follow 
the  decree  in  making  the  survey.  That  they 
accnroplislied   this    is   conclusiyelj   estab- 
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lished,  so  far  as  the  present  action  is  eon- 
cemed,  by  the  official  survey  itself  returned 
by  them,  and  subsequently  approved  by  the 
commissioner  of  the  land  office. 

The  question  as  to  what  was  the  boundary 
line  of  the  tract  confirmed  also  became  the 
subject  of  judicial  inquiry  in  the  circuit 
court  of  the  United  States  in  187a  An  action 
was  brought  bv  one  Tripp,  who  is  one  of 
the  plaintiffs  in  this  case,  for  a  parcel  of 
land  constituting  a  portion  of  a  block  in  the 
city  of  San  Francisco.  The  premises  were 
situated  where  Mission  Creek  formerly  ran, 
and  distant  about  a  mile  from  its  mouth. 
All  that  part  of  the  stream  covered  by  the 
block  in  which  the  premises  were  situated 
had  been  filled  in  and  buildings  erected 
thereon,  which  were  occupied  as  private 
residences.  The  plaintiff  claimed  title  under 
the  same  conveyances  of  the  board  of  tide- 
land  commissioners  upon  which  the  plaintiffs 
below  rely  in  this  case,  and  the  same  con- 
tention was  made  there  as  here.  The  question 
presented  was  whether  the  title  to  those 
premises  passed  by  the  tide- land  commis- 
sioners* deeds  or  whether  they  were  within 
the  limits  of  the  pueblo  claiin  as  confirmed, 
although  not  at  that  time  patented.  The 
court  said :  **  Whether  the  waters  of  the  bay 
were  ever  carried  by  the  tide  over  the  land 
is  a  matter  upon  which  the  evidence  is  con- 
flicting. The  creek  was  often  swollen  by 
water  from  the  adjacent  hills  so  as  to  over- 
flow its  banks,  and  the  tide  sometimes, 
though  not  regularly,  forced  back  the  'n-aters 
of  the  creek  so  as  to  cause  a  similar  overflow. 
But,  from  the  view  we  take  of  the  case,  it 
is  immaterial  whether  the  lands  could  ever 
properly  be  termed  tide  lands  or  nuush  lands, 
whether  they  were  at  any  period  covered  by 
the  daily  tiaes,  or  lay  beyond  their  reach  at 
their  hiffhest  flood.  'The  record  of  the  pro- 
ceedings and  the  final  decree  in  the  pueblo 
case  have  been  ffiven  in  evidence,  and  from 
them  it  appears  Uiat  the  premises  are  situated 
within  the  limits  of  the  tract  confirmed  to 
the  city  of  San  Francisco.  **  The  court  added : 
**  Mission  Creek  never  constituted  any  portion 
of  the  bay  of  San  Francisco  any  more  than 
the  Sacramento  River  constitutes  a  portion 
of  the  bay  of  Suisun,  or  the  Hudson  River 
a  portion  of  the  bay  of  New  York.  As  the 
demanded  premises  lie  where  Mission  Creek 
formerly  existed,  or  where  its  banlLS  were, 
they  necessarily  fall  within  the  tract  con- 
firmed to  the  city.  The  boundary  of  that 
tract  runs  along  the  bay  on  the  line  of  ordi- 
nary high-water  mark,  as  that  existed  i» 
1840,  crossing  the  montli  of  all  creeks  run- 
ning into  the  bay,  and  that  of  Mission  Creek 
among  others.  The  boundary  would  have 
been  a  very  singolsr  one  hsd  it  followed 
the  windings  of  that  creek  and  its  branches 
wherever  the  tide  waters  of  the  bsj  may  have 
flowed.  The  laws  of  Mexico  relating  to  lands 
to  be  asrigned  to  pueblos  required  that  such 
lands  should  be  laid  out  in  a  square  of  pro- 
longed form,  according  to  the  nature  of  the 
country,  and,  so  far  as  prscticable,  have  le- 

Slar  lines  for  boundaries.  The  decree  of 
>  United  States  circuit  court  in  oonflrming 
the  claim  of  the  city  followed  this  require- 
ment, and  gave  the  boundaries  which  oonH 
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be  easily  aaoertained,  and  which  fonned  as 
compact  a  body  as  the  situation  of  the  coun- 
try would  pennit.  ^  Tripp  t.  Spring^  5  Sawy. 
209,  212. 

.  As  thus  appears,  the  identical  question  in- 
volved in  this  case  was  decided  in  that.  No 
•case  was  ever  tried  with  more  care,  or  greater 
consideration,  and  at  the  conclusion  of  a 
trial  of  several  days  the  court  decided  that 
judgment  must  be  entered  for  the  defendant. 
The  presiding  Justice  stated  the  grounds  of 
the  decision  orally,  and  observed  that  as  the 
l£111  questions  involved  were  deemed  of  great  im- 
**  '  portance  he  would  at  a  subsequent  day  file 
an  opinion  embodying  their  substance.  It 
is  a  common  practice  with  judges  of  the 
highest  courts  to  give  opinions  orally  and 
Write  them  out  sutiequently,  after  the  decis- 
sion  is  rendered,  and  that  fact  in  no  way 
affects  their  authoritative  character.  The 
pressure  of  business  before  the  court  may 
often  prevent  anv  other  course  being  pursued. 

Counsel  for  the  plaintiff  then  stated  that 
special  findings  in  the  case  were  desired,  in 
order  that  should  the  case  reach  the  Supreme 
Court  it  might  be  finally  determined  there. 
Upon  that  suggestion  the  entry  of  judgment 
was  stayed,  and  an  adjournment  of  the  court 
had,  that  such  findings  might  be  prepared. 
On  the  next  day  the  case  was  dismissed  by 
stipulation  of  parties. 

The  opinion  of  the  court,  pronounced  at 
the  close  of  the  trial,  and  subsequently  writ- 
ten out,  was,  notwithstanding  th«  dismissal, 
as  mudi  authority  on  the  questions  of  law 
presented  as  though  a  formal  judgment  had 
been  entered,  although  the  judgment  ordered, 
because  not  entered  on  account  of  the  dis- 
missal, could  not  be  pleaded  in  \Mt  of  a  fut- 
ure action. 

The  court  below  having  assumed  that  an- 
other line  than  the  one  officially  established 
was  the  true  one,  took  the  extraordinary 
ground  that  the  error  committed  in  that  re- 
spect by  the  surveying  officers,  though  act- 
ing under  the  express  directions  of  the  land 
-department,  was  jurisdictional  and  fatal  to 
their  action,  rendering  it  void,  and  opening 
the  patent  embodying  the  survey  to  collat- 
eral attack.  And  it  proceeded  to  cite  several 
decisions  in  supposed  support  of  this  view, 
but  which  only  were  to  tne  effect  that  where 
the  land  depar^ent  had  no  lurisdiction  over 
the  subiect-r* utter  considered  its  patent  could 
be  assailed  collaterally. 

In  thus  holding,  the  court  failed  to  dis- 
tinguish between  what  was  upon  its  own 
statement  mere  error  in  the  action  of  the  land 
department  and  matters  which  were  entirely 
beyond  its  jurisdiction.  The  ascertainment 
of  the  true  line  of  the  boundaries  of  the 
claim  confirmed  was  a  matter  especially  en- 
trusted to  that  department  by  the  laws  of 
Congress,  as  alrcAay  stated.  If  the  officers 
of  that  department  in  executing  the  survey 
made  mistakes,  ran  erroneous  lines,  and  in- 
f^^*s  eluded  lands  which  they  should  have  ex- 
cluded, those  facts  did  not  justifv  the  asser- 
tion that  they  acted  without  Jurisdiction  in 
making  the  survey,  and  that,  therefore,  their 
whole  proceedings  were  void.  If  all  that  is 
assertea  be  true  they  only  erred  In  the  exer- 
cise of  their  Jurisdiction,  and  the  remedy  for 
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their  errors  before  the  issue  of  the  pfttent  laj 
in  an  appeal  to  higher  officers  of  tae  depart* 
ment — from  the  surveyor-general  to  the  oom- 
missioner,  and  from  his  decisloo  to  the  Sec- 
retary of  the  Interior;  and  if  after  the  ie- 
sue  of  the  pi^tent  like  objections  were  urged, 
the  remedy  could  be  sought  only  by  direci 
proceedings. 

The  distinction  between  errors  ooramittod 
where  Jurisdiction  exists  to  take  the  proceed- 
ing in  which  the  alleged  error  arieea.  aad 
where  there  is  an  entire  want  of  jurisdicUoa 
over  the  subject-matter  considered,  is  too 
familiar  to  be  discussed.  The  distinction  is 
constantly  applied  with  reference  to  the  pro- 
ceedings of  ordinary  tribunals.  If  they  have 
Jurisdiction  of  the  subject-matter  and  the 
parties,  their  judgment  cannot  be  collaterally 
assailed  for  mere  errors  committed  in  the  pro- 
ceedings leading  to  it.  The  remedy  for  errors 
must  be  sought  by  application  for  a  new  trial 
or  by  appeal  for  a  review  to  an  appellate 
court.  The  same  distinction  prevails  with 
reference  to  the  proceedings  of  the  special 
tribunal  or  department  of  the  government  te 
which  is  entrusted  the  supervUioo  of  meas- 
ures for  the  issue  of  its  patent. 

The  cases  referred  to  and  dwelt  upon  as 
supposed  to  support  the  opposite  doctrine 
are  not  susceptible  of  the  meaning  attributed 
to  them.  The  principal  cases  cited  are  SL 
Lauii  SmOt.  d  Bef.  Co,  v.  Kemp,  104  U.  S. 
641  [26:  8761 ;  WrigM  v.  Bo§ebeny,  131  U. 
S.  4^8  [80:  10801.  and  Doolan  v.  Cbrr.  12S 
U.  8.  618  [81:  844].  They  assert  no  new 
doct^ne,  but  law  which  has  always  existed 
and  been  recognized,  though  seldom  more 
misapplied  than  here.  That  the  United 
States  cannot  convey  by  patent  wliat  it  never 
owned,  or  has  already  parted  with,  no  mat- 
ter with  what  fOTmality  the  instrument  is  ia- 
sued,  is  a  self-evident  proposition.  The  gov- 
ernment in  that  respect  is  under  the  aaHH 
limitations  as  an  individual.  That  ia  the 
only  purport,  so  far  as  the  point  raised  heie 
is  concerned,  of  the  decision  in  WrigAi  v. 
Boseberry,  where  a  patent  of  the  United  States 
for  land  claimed  under  the  pre-emption  laws 
was  defeated  by  showing  tnat  the  premises 
in  controversy  were  swamp  and  overflowed 
land  previously  conveyed  to  the  State  by  the 
Swamp  Land  Act  of  September  28,  1850. 
(0  Stat  at  L.  519.)  Nor  could  the  United 
States  authorize  a  patent  for  land  to  the  pueb- 
lo, or  to  its  successor  the  city,  if  the  former 
government  of  Mexico  had  conveyed  the  pmp. 
erty  to  others.  There  are  such  cases  wittkia 
the  limits  of  the  pueblo,  and  the  claims  have 
been  confirmed  and  patented  under  the  land 
department  to  the  grantees  or  their  repreeeota- 
tives.  Whenever  In  the  Pueblo  case  it  could 
be  shown  that  grants  had  been  made  by  Mex- 
ico of  portions  of  the  land  claimed  by  the 
pueblo  to  other  parties,  such  grants  were 
excepted  from  the  confirmation  to  the  city. 
Nor  can  a  patent  of  the  United  States  be  is- 
sued by  officers  of  the  land  department  for 
lands  reserved  from  settlement  and  sale ;  and 
the  want  of  authority  in  the  officers  can  be 
shown  at  law  to  defeat  a  patent  of  that  char- 
acter. It  is  in  such  case  an  attempted  ooo- 
veyance  of  land  not  open  to  sale ;  as  would 
be  a  patent  for  land  within  the  YeUAw«tn«M 
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of  Yotemita  PariL  It  hm  of  land  within 
the  limits  of  a  Talid  Mexican  claim  excluded 
from  grant  to  the  Central  Pacific  Railroad 
Oompanj  that  the  decision  in  Dooian  t.  OofT 
had  reference.  It  was  there  held  that  the 
patent  to  the  railroad  company  could  be  de- 
feated by  showing  that  the  lands  conveyed 
were  thus  excluded.  There  was  nothing  new 
in  the  doctrine  that  it  could  be  shown  in  an 
action  at  law  that  the  property  patented  was 
not  subiect  to  grant.  Nor  can  it  be  ques- 
tioned that  if  parties,  not  authorized  by  law 
to  super  rise  the  proceedings  to  a  patent 
flhoula  assume  that  function,  the  objec- 
tion might  be  taken  wh«n  the  patent  was 
•offered  in  eridence.  As,  iot  instance,  if  the 
tfuperrisors  of  San  Franci  ico  should  under- 
take to  exercise  the  funciions  of  the  land 
department,  anyone  proses  jtcd  under  their 
patent  could  assail  it  by  Si.^wing  the  power 
to  execute  such  an  instrunu*at  was  Tested  in 
a  different  body.  Bo,  too,  if  the  estate  which 
the  land  department  was  authorized  to  con- 
vey was  different  from  that  transferred  by 
the  patent — as,  for  instance,  a  lease -hold 
interest,  instead  of  the  fee — that  fact  could 
be  shown  and  the  patent  limited  in  ita 
operation. 

In  8t.  Lauii  8mdt.  d  Ref.  Oo,  t.  Kemp, 
the  court  treated  at  large  of  the  conclusive 
presumption  sttending  a  patent  of  the  United 
States  for  lands,  but  added,  that  in  thus  speak- 
ing of  them  it  assumed  **that  the  patent  was 
issued  in  a  cane  where  the  department  had 
jurisdiction  to  act  and  execute  it;  Uiat  is  to 
say,  in  a  case  where  the  lands  belonged  to 
the  United  States  and  provision  had  been 
made  by  law  for  their  sale.  If  they  never 
were  public  property,  or  had  previously  been 
•disposed  of,  or  if  Congress  had  made  no 
provision  for  their  sale,  or  had  reserved 
them,  the  department  would  have  no  ;^uris- 
diction  to  transfer  them,  and  its  atteiupted 
-conveyance  of  them  would  be  inop%i«tive 
and  void,  no  matter  with  wliat  seeminiC  reg- 
ularltv  the  forms  of  law  mav  have  beon  ob- 
aervecf.  The  action  of  the  department  would, 
in  that  event,  be  like  that  of  any  other 
special  tribunal  not  having  Jurisdiction  of 
a  cnse  which  it  had  assumed  to  decide. 
Matters  of  this  kind,  disclosing  a  want  of 
jurisdiction,  may  be  considered  bv  a  court 
•of  law.  In  such  cases  the  objection  to  the 
patent  reaches  beyond  the  action  of  the 
special  tribunal,  and  goes  to  the  existence 
of  a  subject  upon  which  it  was  competent 
to  act." 

The  attempt  Is  futile  to  use  these  cases,  or 
any  other  case  to  establish  the  proposition 
tJiat  if  an  error  can  be  shown  in  the  action 
of  an  officer  of  the  land  department  in  a 
matter  subject  to  its  jurisdiction  the  pro- 
ceeding of  the  officer  may  be  treated  as  a 
nullitv  and  the  patent  issued  thereon  be  col- 
lati*rally  assailed.  This  view  is  untenable, 
and  does  not  merit  serious  consideration. 
If  it  could  \ie  sustained  it  would  be  subver- 
sive of  all  security  in  the  judgments  of 
•on) i nary  tribunals,  ax  well  as  in  those  of 
s{>ecial  tribunals  like  the  Land  Department. 
Nor  Is  there  any  pertinencv  in  the  observa- 
tion* as  to  the  reservation  from  grant  of  the 
isen^liore  under  the  law  of  the  former  govem- 
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ment  No  claim  was  ever  made  in  the  pueblo 
case  for  any  part  of  the  seashore.  Those 
terms  applv  in  this  country  only  to  land 
covered  and  tuoovered  by  the  dailv  tides. 
They  cannot  possibly  have  any  application 
to  the  banks  of  creeks  or  to  land  under  their 
waters.  The  rule  of  the  civil  law  of  Europe 
Uiat  lands  covered  and  uncovered  by  the  ticies 
at  their  highest  flood  during  tlie  year  consti- 
tute the  shore  of  the  sea  has  never  been  ap- 
plied to  that  portion  of  this  country  ceded 
to  the  United  Stetes  by  Mexico.  The  claim 
of  the  pueblo  was  for  land  above  the  ordinary 
high-water  mark  of  the  bay,  not  for  any  land 
covered  and  uncovered  by  the  tides,  either 
daily  or  when  they  rMch  their  highest 
point  durinff  the  year.  As  said  in  Sam 
Ftaneiseo  v,Le  Ray,  188  U.  8.  655-671  [84: 
1096-1101]  :  **The  lands  which  pansed  to 
the  State  upon  her  admission  to  the  Union 
were  not  those  which  were  affected  occasion- 
ally by  the  tide,  but  onlv  those  over  which 
tide- water  flowed  so  continuously  as  to  pre- 
vent their  use  and  occupation.  To  render 
lands  tide-lands,  which  the  State,  by  virtue 
of  her  sovereignty,  could  claim,  there  must 
liave  been  sudi  continuity  of  the  flow  of 
tide- water  over  them,  or  such  regularity  of 
the  flow  within  every  twenty-four  hours  as 
to  render  them  unfit  for  cultivation,  ttie 
growth  of  grasses,  or  other  uses  to  which 
upland  is  applied." 

The  reasons  given  bv  *.he  court  below  on 
the  second  affirmance  of  the  ludgment  of  the 
referee  are  marked  by  the  objections  stated 
to  its  former  opinion.  The  true  doctrine  as 
to  the  effect  of  patents  in  actions  at  law  is 
stated  in  a  decision  of  the  court  below  in  Ih 
Ouyer  V.  Banning — rendered  whilst  this  case 
has  been  pending  here,  in  which  that  court, 
following  a  long  line  of  previous  adjudica- 
tions, unbroken  except  by  this  case,  declares 
that  upon  a  confirmation  of  s  Mexican  grant 
the  patent  issued  bv  the  United  States  to  the 
claimant  is  the  onlv  evidence  of  the  extent 
of  the  grant,  and  that  if  there  is  a  conflict 
as  to  its  location  and  extent  between  it  and 
the  decree  of  confirmation,  the  patent  must 
control.  It  is  the  only  doctrine  which  will 
insure  peace  and  tranquillity  to  parties  hold- 
ing under  patents  issued  upon  confirmed 
Mexican  grants.  \jiy  other  doctrine  would 
introduce  endless  confusion  and  perplexity 
as  to  all  such  titles.  If  there  be,  in  fact,  any 
material    conflict   between   the    boundaries 

Siven  in  the  decree  of  confirmation  and  those 
escribed  in  the  official  survey,  the  only 
ren»edy  is  to  be  sought  by  direct  proceedings 
instituted  bv  the  government,  or  by  its 
authority.  Until  the  alleged  ocxiflict  is  thus 
determined  and  adjusted,  the  patent  must 
control. 

From  the  views  expressed  I  am  clearly  of 
Opinion  that  the  Supreme  Ccurt  of  the  Stato 
erred  in  affirming  the  judgment  of  the  su- 
perior court  entered  upon  the  report  of  the 
referee ;  it  should  have  re^f  rsed  that  judg- 
ment and  ordered  iudgmenl  for  the  defend- 
ant. This  conclusion  is,  I  think,  establislted 
beyond  all  controversy  in  the  opinion  of  the 
court.  But  it  is  unnecessary  to  pursue  this 
case  further.  I  have  treated  it  at  much 
length  because  Uie  title  of  the  oitj  has  been 
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a  subject  of  oonsideratioQ  in  one  form  or  an- 
other for  now  orer  thirty-nine  years,  and  the 
questions  presented  hare  been  discussed  by 
counsel  with  marked  ability  and  leaminfi;. 
The  claim  was  originally  presented  to  the 
board  of  commissioners  in  1853,  and  it  was 
decided  by  that  board  in  lb54.  It  was  then 
appealed  to  the  district  court  of  the  United 
States,  and  there  remained  unacted  upon  for 
orer  eight  years.  An  Act  of  Congr^  then 
authorized  it  to  be  transferred  to  the  circuit 
court  of  the  United  States,  to  which  court  it 
subsequently  passed  in  September,  1864.  In 
October  following  a  decree  of  confirmation 
was  entered,  which  was  modified  May  18, 

1865,  and  then  entered  in  its  final  form.  An 
appeal  from  that  decree  was  taken  to  the 
Supreme  Court  of  the  United  States,  and 
was  dismissed  by  that  court  in  December, 

1866,  on  motion  of  the  Attorney-General 
upon  stipulation  of  parties.  A  survey  was 
nuule  of  the  confirmed  claim  in  1868,  and 
that  survey,  being  appealed  from,  remained 
unacted  upon  before  the  Commissioner  of  the 

f general  land  oflice  for  over  nine  years.  After 
t  was  acted  upon  by  him  an  appeal  was 
taken  from  his  decision  to  the  Secretary  of 
the  Interior,  and  it  was  before  one  Secretary 
after  another  for  five  years,  m  that  the  patent 
was  not  issued  until  1884. 

Even  then  the  opposition  to  the  Just  claim 
of  the  city  and  of  parties  holding  under  the 
city  did  not  cease,  but  has  been  continued 
in  one  form  or  other  ever  since.  It  is  to  be 
hoped  that  all  annoyances  and  litigation  from 
such  opposition  wfll  now  be  ended. 


fSlTl        The  STATE  OF  MAINE,  Pff.  in  Brr,. 

THB  QRAND  TRUNK  RAILWAY 
COMPANY  OF  CANADA. 

(8ee8.0L  Beporter%  ed.  tl7-286). 

Bxdm  taw  upon  railroad  9aUd—mode  tffsBing 
amount— 'tramportaUon  reeeipt$, 

L  A  State  can  levy  an  exotoe  tax  npon  a  railroad 
oorpomtion  for  the  privilege  of  exeroitinff  its 
franohlMs  within  the  State. 

1  The  character  of  an  excise  tax  levied  upon  a 
railroad  oorporatiOD,  or  its  validity,  it  not  deter- 
mined by  the  mode  adopted  in  fixing  its  amount 
for  eoy  spedflo  period  or  the  ttmes  of  its  pay- 
men  t* 

1.  Beferenoe  to  the  transportation  receipts  of  a 
railroad  oompany  and  to  a  certain  percentage  of 
the  same  in  determining  the  amount  of  an  ex- 


cise tax  upon  the  compeny  it  not  to 
imposition  of  the  tax  upon  such  iecelp<a 
interference  with  intentata  and 
merce,  although  the  railroad  Hen  partly 
and  partly  without  the  Statew 

(No.  29.) 
Submitted  Aphl  14,  1891,    Decided 
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IN  ERROR  to  the  Circuit  Court  of  the  UaHed 
States  for  the  District  of  Maine,  to  review 
a  judgment  for  the  defendant  the  Grand 
Trunk  Railway  Company,  in  an  actioo  against 
it  by  the  Stale,  of  Midne  to  recover  a  tax.  &> 
tereed. 

Statement  by  Mr.  Justice  Field: 
The  defendant  is  a  corporation  created  un- 
der the  laws  of  Canada,  and  has  its  prindpaJ 
place  of  business  at  Montreal,  in  that  province. 
Its  railroad  in  Maine  was  construcled  by  tha 
Atlantic  and  St.  Lawrence  Railroad  Company^ 
under  a  charter  from  that  State,  which  au- 
thorized it  to  construct  and  operate  a  railroad 
from  the  city  of  Portland  to  the  boundary  Hne 
of  the  State;  and,  with  the  permission  of  New 
Hampshire  and  Vermont,  it  constructed  a  rail- 
road from  that  dtv  to  Island  Pond,  in  Ver- 
mont, a  distance  of  14^  miles,  of  which  8S| 
miles  are  within  the  State  of  Maine.  In  March, 
1858,  that  company  leased  its  rights  and  prir- 
ilera  to  the  defendant,  the  Grand  Trunk 
Railway  Company^  which  had  obtained  leg- 
islative permission  to  take  the  same;  and  siaee 
then  it  has  operated  that  road  and  used  ita  fran- 
chises. 

A  statute  of  Maine,  passed  in  1881,  enacted 
that  every  corporation,  person,  or  associaUoo. 
opeiating  a  railroad  in  the  State,  should  pay 
to  the  state  treasurer,  for  the  use  of  the  Slate, 
"an  annual  excise  tax  for  the  privilege  of  ex- 
erdsine  its  franchises"  in  the  State,  and  it  pro- 
vided inat  the  amount  of  such  tax  should  be 
ascertained  as  follows:  "The  amount  of  tke  ^_| 
gross  transportation  receipts,  as  letumed  to  the  C^ 
raHroad  commissioners  for  the  year  ending  oc 
the  thirtieth  of  September  next  preceding  the 
levying  of  such  tax,  shall  be  divided  by  tba 
numb^  of  miles  of  railroad  operated  to  asoer- 
tain  the  average  gross  receipts  per  mile;  whca 
such  average  receipts  per  mile  shall  not  exceed 
twen^-two  hundred  and  fifty  dollars,  the  tax 
shall  be  equal  to  one  quarter  of  one  per  centum 
of  tiie  gross  transportation  receipts;  when  the 
average  receipts  per  mile  exceed  twenty-two 
hundred  aiul  nfty  dollars,  and  do  not  exceed 
three  thousand  dollars,  the  tax  diaU  be  eqiml 
to  one  half  of  one  per  centum  of  the  cross  re- 
ceipts; and  so  on  increasing  the  rate  ox  the  tax 
one  quarter  of  one  per  centum  for  each  addl- 
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Nora.— ^  to  power  of  Ccnoreee  to  re^iilato  eom- 
maroi,  see  nUte  to  Gibbons  v.  Ogden,  Sett,  and 
Brown  v.  Maryland,  6:  vn, 

A$  to  tonnage  taoe^  see  note  So  Inman  Steamship 
Go.  V.  Tinker,  Si:  US. 

Am  to  intentate  eommeree;  reoukMon  ef:powet  of 
Omoroi;  ham  tor  eJxHuetve^  see  note  to  Olouosster 
WetTf  On.  V.  Pennsylvania,  Kk  US. 

Aetoetateeontroloverraaroade^  seenoCsto  Bal- 
ttmore  *  O.  R.  Oo.  v.  Maryland,  Sk  678. 

^  to  poieir  0/ ilalat  to  (odB,  see  fioCs  to  Dobbins  V. 
■rie  Ooim«y,  lOt  Um 

T%eA  tamUem  ef  eto6k  or  saorM  en  eorjHfratlon 
Ooee  net  iayotr  eftMsoMofi  of  oontraete:  taaattea  oT 


▼. 


ahareecfnaHonalbom!ke  and  other 

note  to  Providence  Bank  v.  Bfl  lines.  T:  Si 

^itO€X6mpCloa/rotat<rrcrt<oii»  fehether 

or  not;  not  tmptted^  see  noCs  So  Tnokar 

AeioyfhenantnjnneHem^oreetraiti 
efataxwOl  he  granted  "^  iiol^  to 
oaivOtXhSSw 

Ae  to  vfken  taacee  illegaUg 
haekt  see  fioCs  to  Bnldne  ▼.  Van  Arsdala, 

^Co  mondamm  Co  ooniimI  ettfi, 
to  Isoy  toss  to  poy  bondforlntivwle 
to  Davenport  V.  United  Statas,  m 
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tSdui]  aereo  hundred  and  flftj  dollars  of  aTer- 
age  groM  reedptt  per  mile  or  fractional  part 
tb«reof,  ffrawidid,  toe  rate  shaH  fn  no  eTent  ex- 
eeed  ihree  and  one  quarter  per  centum.  When 
a  railroad  Nea  parUj  within  and  partly  with- 
out thia  State,  or  la  operated  as  apart  of  a  line 
or  system  extending  oeyond  this  State,  the  tax 
ahau  be  equal  to  the  same  proportion  of  the 
gross  receipts  Id  this  Skate,  as  hmin  provided, 
and  its  amount  determined  as  follows:  the 
gross  transportation  receipts  of  such  railroad, 
fine,  or  tjiiem,  as  the  case  may  be,  over  its 
whole  extent,  within  and  without  the  State, 
ahall  be  diTlded  by  the  total  number  of  miles 
operated,  to  obtain  the  average  gross  receipts 
per  mUe,  and  the  gross  receipts  In  this  State 
shall  be  taken  to  be  the  average  gross  receipts 
per  mile,  multiplied  by  the  nutnber  of  miles 
operated  within  this  State." 

The  Act  also  provided  that  the  governor  and 
ooundl,  on  or  before  the  1st  of  April  In  each 
year,  should  determine  the  amount  of  such  tax 
and  report  the  same  to  the  state  treasurer,  who 
should  forthwith  give  notice  thereof  to  the  cor- 
poration, person,  or  association  upon  which  the 
tax  waa  levied;  and  that  such  tax  should  be  due 
and  payable,  one  half  on  the  Ist  of  July  next 
after  the  levy  and  the  other  half  on  the  1st  of 
October  following;  and  it  declared  that  if  anv 
party  should  fsil  to  pay  the  tax  as  required, 
the  state  treasurer  might  proceed  to  collect  the 
same,  with  interest  at  the  rate  of  ten  per  centum 
per  annum,  by  an  action  of  debt  in  the  name 
of  the  State. 

The  defendant,  the  Qrand  Trunk  Railway 
Company,  made  no  returns  as  a  corporation, 
but  it  furnished  the  data  and  caused  the  At- 
lantic ai-d  St  Lawrence  Railroad  Company  to 
make  a  return  of  the  gross  transportation  re- 
ceipts over  iu  road.  149i  miles  in  length,  in- 
cluding the  82^  miles  in  Hsine,  for  the  yeara 
1881  and  1883,  and  upon  this  return  the  gov- 
ernor and  council,  pursuant  to  the  statute,  as- 
oertained  the  proportion  of  the  gross  receipts 
in  the  Sute.  and  assessed  the  Ux  in  contro- 
versy accoidinglv.  The  tax  thus  assessed  for 
18S1  was  «8.M0.'M,  and  for  1888,  $18,095.56, 
and  to  recover  these  smounts  as  debts  to  the 
Sute,  the  present  action  was  brought  in  the 
n  I  Supreme  Judicial  Court  of  the  State  of  Kalne, 
^  and.  on  application  of  the  defendant,  it  was 
transferred  to  the  circuit  court  of  the  United 
Sutes.  The  defendant  pleaded  nil  tUbtt,  ac- 
companied with  a  statement  of  special  matters 
of  defense.  By  stipulation  of  the  parties,  the 
case  was  tried  hy  the  court,  which  held  that 
the  imposition  of  the  taxes  In  question  was  a 
regulatton  of  interstate  and  fordgn  commerce, 
to  conflict  with  the  exclusive  powers  of  Con- 
gress under  the  Constitution  of  the  United 
Statea.  and  was  therefore  Invalid.  It  accord- 
ingly gave  Judgment  for  the  defendant,  that 
the  plaintiff  take  nothing  by  ito  writ,  and  thai 
the  defendant  recover  Tts  costs.  From  that 
judgment  the  case  is  brought  to  this  court  on 
writ  of  SRor. 

Mr.  OharlM  B.  IMOmBmld.  AtifOim. 
fif  Mataie,  for  irfaintUr  In  error: 

A  lax  upon  the  groai  tranaportation  recelpta 
Id  the  Sute,  of  a  railroad  tying  partly  within 
•ad  partly  without  the  State,  ascertained  by 
oniluplytaff  iu  average  groai  reoelpU  per  mife 
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for  the  whole  length,  by  the  number  of  miles 
within  the  SUte,  u  not  a  regulation  of  nor  aa 
interference  with  IntersUte  and  foreign  com- 
merce. 

LMcup  V.  P&fi«fMaUk.  187  U.  S.  648  (88: 
814):  State  Tm  on  BaUwap  Orom  Reeeipti,  88 
U.  S.  15  Wall  884(81: 164);  Delaware  Bail- 
road  Taw.  85  U.  S.  18  Wall.  806  (81:  888);  (h- 
home  V.  MoinU.  88  U.  S.  16  Wall.  479  (81 :  470); 
Brie  R.  Oo.  v.  Fenneyltania,  88  U.  S.  81  Wall. 
492  (88:IHK0;  Brown  v.  Houeton,  114  U.  8.  687 
(89:  858);  HaU  v.  DeCuir,  95  U.  S.  487  (84: 547): 
Moran  v.  Nete  Orleane,  118  U.  S.  74  (88:  655); 
Wabaeh,  8t,  L.  d  P.  B.  Oo,  v.  TlUnoie,  118  U. 
S.  557  (80:  844);  MeOaU  v.  Cali^nia,  186  U. 
8.  104  (84:  898);  Ifoffolk  dW.R  Co.  v.  P^nn- 
eyhania,  186  U.  S.  114  (84:  894). 

Mr.  A*  A.  Strout*  for  defendant  In  error: 

The  Act  of  the  Legislature  of  Maine,  and  the 
Uxes  imposed  thereunder,  are  invalid,  because 
tbey  are  in  conflict  with  the  exclusive  powers 
of  Congress  under  the  Constitution  of  the 
United  sutes  for  the  regulation  of  commerce 
with  foreign  nations,  and  among  the  seveisl 
sUtes. 

Constitution,  art  L  g  8,  cUuse  8;  MeCall  v. 
California,  186  U.  S.  104  (84:  898);  Lpng  v. 
MuMian,  185  U.  S.  161,  166  (84: 158):  P^nm- 
cola  Tdeg.  Oo.  v.  Weetem  U.  TeUg.  Oo.  96  U.  S. 
1  (84:  708):  Sherloek  v.  AUingjH  U.  S.  99, 108 
(88:  819,  880);  Iforfolk  d  W.  B.  Oo.  v.  Ptnntgl- 
9ania,  186  U.  8.  114  (84:  894). 

Mr.  Juitiee  Field*  after  steUng  the  case,  de- 
livered the  oidnion  of  the  court: 

The  tax,  for  the  collection  of  which  this  ac- 
tion is  brought,  is  an  ex^Atft  tax  upon  the  de- 
fendant corpon.tion  for  the  privilege  of  exer- 
cising iu  franchises  within  the  State  of  Maine. 
It  is  so  declared  in  the  sUtute  which  Imposes 
it:  and  that  a  tax  of  this  character  is  within  the 
power  of  the  State  to  levy  there  can  be  no 
question.  The  designation  does  not  always 
indicate  merely  an  mland  imposition  or  duty 
on  the  consumption  of  commodities,  but  often 
denotes  an  impost  for  a  license  to  pursue  cer- 
tain callings,  or  to  deal  in  special  commodities, 
or  to  exerdse  particular  frMChises.  It  to  used 
more  frequently.  In  thto  country.  In  the  latter 
aense  than  in  any  other.  The  privilege  of  ex- 
ercising the  franchises  of  a  corpOTation  within  a 
State  to  generally  one  of  value,  and  often  of  great 
value^  and  the  subject  of  earnest  contention. 
It  to  natural,  therefore,  that  the  corpoFslioD 
should  be  made  to  bear  some  proportion  of  the 
burdens  of  government  As  the  granting  of 
the  privilege  resu  entirely  in  the  discretion  of 
the  State,  whether  the  corporation  be  of  do- 
mestic or  foreign  origin,  it  may  be  conferred 
upon  such  conditions,  pecuniary  or  otherwise, 
as  the  State  in  iU  Judgment  mav  deem  most 
conducive  to  iU  inteiesu  or  policy.  It  mav 
require  the  payment  Into  iU  treasury,  each 
year,  of  a  speculc  sum.  w  mav  apportion  the 
amount  exacted  according  to  toe  value  of  the 
business  permitted,  as  disckasd  by  its  gains  or 
receipU  of  the  present  or  past  years.  The 
character  of  the  tax,  m*  iU  vaUditv.  to  not  de- 
termhied  by  the  mode  adopted  In  flzliig  iU 
amount  for  aDTspedflc  period  or  the  tiaea  of 
iu  payment  The  whole  flekl  of  fatmOry  iala 
the  extent  of  revenue  from  aovroas  atthaeoM 
mand  of  the  corporation,  to  open  lo  flie  con- 
Mi 
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dderatioti  of  the  State  in  determiDing  what 
may  be  Justly  exacted  for  the  i^vilege.  Tbe 
rule  of  apportiooing  the  charge  to  the  reoeipta 
of  the  basiness  would  seem  to  be  emioently 
reasonable  and  likely  to  produce  tbe  most  sat- 
isfactory results,  both  to  the  State  and  the  cor- 
poration taxed. 

The  court  below  held  that  the  imposition  of 
the  taxes  was  a  regulation  of  commerce,  inter- 
state and  foreign,  and  therefore  in  conflict  with 
the  exclusive  power  of  Congress  in  that  re- 
spect; and  on  that  ground  alone  it  ordered 
iudgment  for  the  defendant.  This  ruliog  was 
founded  upon  the  assumption  that  a  reference 
by  tbe  statute  to  the  transportation  receipts 
and  to  a  certain  percentage  of  the  same  in  de- 
termining the  amount  of  the  excise  tax,  was  in 
effect  the  imposition  of  the  tax  upon  sucb  re- 
ceipts, and  therefore  an  interference  with  in- 
terstate and  foreign  commerce.  But  a  resort 
to  those  receipts  was  simply  to  ascertain  the 
value  of  the  business  done  by  the  corporation, 
and  thus  obtain  a  guide  to  a  reasonable  con- 
clusion as  to  the  amount  of  the  excise  tax 
which  should  be  levied;  and  we  are  unable  to 
perceive  in  that  resort  any  interference  with 
transportation,  domestic  or  foreign,  over  the 
-  road  of  the  railroad  company,  or  any  regula- 
IMM9]  ^iqq  Qf  commerce  which  consists  in  such  trans- 
portation. If  the  amount  ascertained  were 
specifically  imposed  as  the  tax,  no  ob|ection  to 
its  validity  would  be  pretended.  And  if  the 
inquiry  of  the  State  as  to  the  value  of  tbe  priv- 
ilege were  limited  to  receipts  of  certain  past 
years  instead  of  tbe  year  in  which  the  tax  is 
collected.  It  is  conceded  that  the  validity  of  the 
tax  would  not  be  affected;  and  if  not,  we  do 
not  see  how  a  reference  to  the  results  of  any 
other  year  could  affect  its  character.  There  is 
no  levy  bv  the  statute  on  the  receipts  them- 
selves, either  in  form  or  fact;  they  constitute, 
as  said  above,  simply  the  means  of  ascertain- 
ing the  value  of  the  privilege  conferred. 

This  conclusion  fa  sustained  by  tbe  dedsion 
in  Borne  In*,  Co.  pf  New  York  v.  Hew  York 
184  U.  6.  594  [88:1025].  The  Home  Insur- 
anoe  Company  was  a  corporation  created  tknder 
tbe  laws  of  ffew  York,  and  a  portion  of  its 
capital  stock  was  invested  in  honds  of  the 
United  States.  By  an  Act  of  the  Legislature  of 
that  State,  of  1881,  it  was  declared  that  every 
corporation.  Joint  stock  company,  or  associa- 
tion, then  or  thereafter  Incorporated  undqrany 
law  of  the  State,  or  of  any  other  State  or 
country,  and  doing  business  in  the  State,  with 
certain  designated  exceptions  not  material  to 
the  question  involved,  should  be  subject  to  a 
tax  upon  its  corporate  franchise  or  business,  to 
be  computed  as  follows:  tf  its  dividend  or 
dividenos  made  or  declared  during  the  year 
ending  the  first  day  of  November  amounted 
to  six  per  centum  or  more  upon  the  par  value 
of  its  capital  stock,  then  the  tax  was  to  be  at 
the  rate  of  one  quarter  mUl  upon  the  capital 
stock  for  each  one  per  cent  of  the  dividends. 
A  less  rate  was  provided  where4 there  was  no 
dividend  or  a  dividend  less  than  six  per  cent. 
The  purpose  of  the  Act  was  to  fix  the  amount 
of  the  tax  each  year  upon  the  franchise  or 
business  of  tbe  corporation  by  the  extent  of 
dividenda  upon  its  capital  stock,  or,  where 
there  were  no  dividends,  according  to  the  ac* 
tiiHl  value  of  the  capital  stock  during  the  year. 


The  tax  payable  by  tbe  eompanT,  eadmated 
according  to  its  dividenda,  unaer  tnat  law.  af^ 
gregated  seven  thousand  five  hundred  doDaiiL 
The  company  resisted  its  payment*  aMtniay 
that  the  tax  was,  in  fact,  levied  upon  tbe  capi- 
tal stock  of  the  company,  oontending  thsS 
there  should  be  deducted  from  it  a  sum  bear- 
ing the  same  ratio  thereto  that  the  amount  ia-  tM 
vested  in  bonds  of  the  United  Statea  bore  to  its 
capital  stock,  and  that  the  law  requiring  a 
a  tax,  without  such  redaction,  was  uocoostilo- 
tional  and  void.  It  was  held  that  tbe  tax  was 
not  upon  the  capital  stock  of  the  company  nor 
upon  any  bonds  of  the  United  States  compos- 
ing a  part  of  that  stock,  iHit  upon  tbe  corpo- 
rate franchise  or  business  of  the  company,  Md 
that  reference  was  only  made  to  ita  capital 
stock  and  dividends  for  the  purpose  of  deter- 
mining the  amount  of  the  tax  to  be  exacted 
each  year.  And  the  court  said:  '^be  valid- 
ity of  the  tax  can  in  no  way  be  depeodeac 
upon  tbe  mode  which  the  State  may  deem  fit 
to  adopt  in  fixing  the  amount  for  any  yeir 
which  it  will  exact  for  the  franchise.  Ko 
constitutional  objection  lies  in  tbe  way  of  a 
legislative  body  prescribing  any  oKMle  of 
urement  to  determine  the  amount  it  will 
for  the  privileges  it  bestows.** 

The  case  of  Philadelphia  d  &  &  A  Cb.  v. 
Pisnniyltania,  122  U.  S.  825  [80:1200].  in  m 
way  conflicts  with  this  decision.  That  was  ibe 
case  of  a  tax,  in  terms,  upon  thegmaa  receiou 
of  a  steamship  company,  incorporated  ttodcr 
the  laws. of  the  State,  derived  from  tbe  trmas- 
portation  of  persons  and  property  between  dif- 
lerent  stales  and  to  and  from  forei^  countiifa. 
Such  tax  was  held,  without  any  dissent,  to  be 
a  regulation  of  interstate  and  foreifn  coca- 
merce,  and,  therefore,  invalid.    We  do  not 

Suestion  the  correctness  of  that  dtcxskm,  nor 
o  the  views  we  hold  in  this  case  in  any  wij 
qualify  or  impair  them. 

It  follows,  from  what  we  have  said,  that  the 
JudamerU  qf  the  court  belme  muei  be  frmrwi 
and  the  cause  remanded,  with  directions  to  en- 
ter Judgment  in  favor  of  the  Sute  for  the  cggM 
amount  of  the  taxes  demanded:  and  itla  soor> 
dered. 

Jfr.  Jvetiee  Bradlaj*  dissenting: 
Juetieee  Harlan,  Lamar,  Brown  and  myaelf. 
dissent  from  the  Judgment  of  the  ooart  in  this 
case.  We  do  so  both  oo  principle  and  aa> 
thority.  On  principle  because,  whilst  the  por^ 
pose  of  the  law  professes  to  be  to  lay  a  tax 
upon  the  foreign  company  for  the  priioleaee  of 
exercising  its  mnchise  in  the  State  of  JUaiae, 
the  mode  of  doing  this  is  unooostitmioaal. 
The  mode  adoptea  is  tbe  laying  of  a  tax  oa 

tbe  gross  receipts  of  the  company,  and  tWaa    

receipts,  of  course,  include  recdpla  for  Inlflr  |Mi 
state  and  Internationa]  transportatioii  between 
other  States  and  Maine,  and  between  Caanda 
and  the  United  States.  Kow,  if  after  the  pee> 
vious  legislation  which  has  been  adopted  with 
regard  to  admitting  tbe  company  to  carry  on 
business  within  tbe  State,  the  Leci^bture  hm 
still  the  right  to  Ux  It  for  the  exerdae  of  its 
franchises, It  should  do  so  in  a  coostitutiaBal 
manner,  and  not  (as  it  has  done)  by  a  tax  oa  [OA 
tbe  receipts  derived  from  interstate  and  iatrt^ 
national  transportation.  The  power  to  rtgiK 
late  commerce  among  the  several  states  lexcrpt 
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M  to  matters  merely  locml)  it  jott  af  ezcluiiye 
a  power  in  CoDirresa  ai  it  the  power  to  reffulate 

^^1  commerce  with  foreign  nationt  and  with  the 
IicUan  tribes,  ^t  it  given  in  the  same  clause 
aud  couched  in  the  tame  phraseology;  but  if 
it  may  be  exercised  by  the  ttates,  it  might  as 
well  be  expunp:ed  from  the  Constitution.  We 
think  it  a  power  not  only  grunted  to  be  exer- 
cised, but  that  it  is  of  first  importaoce,  being 
one  of  the  principal  moving  causes  of  the 
adoption  of  the  Constitution.  The  disputes 
between  the  different  atatet  in  reference  to 
Interstate  fscilitiet  of  intercourae.  and  the  dit- 
criminstiont  adopted  to  favor  each  their  own 
maritime  citiet,  produced  a  ttate  of  things 
almost  intolerable  to  be  borne.  But,  passing 
this  by,  the  decisions  of  this  court  for  a  num- 
ber of  years  past  have  settled  the  principle 
tbst  taxation  (which  is  a  mode  of  regulation) 
of  interstate  commerce,  or  of  the  revenues  de- 
rived therefrom  (which  is  the  tame  thing),  it 
contrary  to  the  Constitution.  Going  no  fur- 
ther back  than  Piekard  v.  Pullman  Southern 
Car  Co,,  117  U.  B.  84  |^:  785],  we  find  that 
principle  laid  down.  There  a  privilege  tax 
was  imposed  upon  Pullmsn's  Palace  Car  0>m- 
pany.  by  general  legislation,  it  it  true,  but 
applied  to  the  company,  of  $50  per  annum  on 
every  tleeping  car  going  through  the  State. 
It  was  well  known,  and  appeared  by  the  rec- 
ord, that  every  sleeping  car  going  through  the 
State  carried  passengers  from  Ohio  anaother 
northern  states  to  Alabama,  and  vie$  term,  and 
we  held  that  Tennettee  had  no  right  io  tax 
those  cart.  It  waa  the  same  thing  at  if  they 
bad  taxed  the  amount  derived  from  the  passen* 
gers  in  the  cars.  So  also  in  the  case  of  I^^aup 
y.  r&rt  of  Mobile,  187  U.  8.  (MO  r82:  811],  we 
held  that  the  receipts  derived  by  the  telegraph 
company  from  messages  sent  from  one  State 
to  another  could  not  be  taxed.  So  in  the  case 
of  the  Norfolk  d  W,  R.  Co.  ▼.  Ftnitiyltania, 
130  U.  8. 114  [84:  8941,  where  the  railroad  waa 
a  link  in  a  through  line  by  which  passengers 
and  freight  were  carried  into  other  states,  the 
company  waa  held  to  be  engaged  in  the  busi- 
ness of  Interstate  commerce,  and  could  not  be 
taxed  for  the  privilege  of  keeping  an  office  in 
the  State.  And  in  the  case  of  CrutcKer  t.  Ken- 
iuekp  141  U.  &  47  [85:  (MO],  we  held  that  the 
taxation  of  an  express  company  for  doing  an 

Ml]  cxpreas  bosinett  between  different  ttatet  was 
tinronsUtutiona]  and  void.  And  in  the  case  of 
the  PkOadeiphia  ^8.3,8.  Co.  ▼.  Ptnne^tania^ 
128  U.  8.  &8.  [80: 1800],  we  held  that  a  tax 
upon  the  groat  receiptt  of  the  company  waa 
void  becaute  they  were  derived  from  interstate 
and  fofeign  commerce.  A  great  many  other 
cases  might  be  referred  to,  thowing  that  in  the 
decisiont  and  opiniona  of  thit  court  thit  kind 

I  of  taxation  Vi  unconstitutional  and  void. 

We  think  that  the  present  dedslon  it  a  de- 
parture from  the  line  of  these  dedsionsi  The 
tax.  it  la  true,  it  called  a  tax  on  a  franchite. 
It  it  to  called,  bat  what  it  it  in  fact?  It  it  a 
tax  00  the  receiptt  of  the  company  derived 
from  Intemstional  transportation. 

This  conrt  and  some  of  the  state  courts  have 
gone  a  great  length  in  sustaining  various  formt 
of  taxet  upon  corporations.  T%e  train  of  rea- 
aoning   npoo    which  it  is  founded  may  be 

Suestionaole.    A  corporation,  according  to  this 
ass  of  dedtiooa,  may  be  taxed  several  tia»et 
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o^et.  It  may  be  taxed  for  itt  charter,  for  ita 
franchitet,  for  the  privilege  of  carrying  on  itt 
butiness.  It  may  be  taxed  on  itt  capital,  and 
it  mav  be  taxed  on  iu  propertv.  Each  of  tbeae 
taxations  may  be  carried  to  the  full  amount  of 
the  prooerty  of  the  company.  I  do  not  know 
that  Jealousy  of  corporate  institutions  cotild  be 
carried  much  further.  Thit  court  held  that 
the  taxation  of  the  capital  ttock  of  the  Wettem 
Union  Telegraph  Company  in  Mattachusetts, 
graduated  according  to  the  mileage  of  lines  in 
that  SUte  compared  with  the  lines  in  all  the 
ttatet,  wat  nothing  but  a  taxation  upon  the 
property  of  the  company;  yet  it  was  in  terms 
a  tax  upon  its  capital  stock,  and  might  aa  well 
have  been  a  tax  upon  itt  tprost  receiptt.  By 
the  oresect  decision  it  it  neld  that  taxation 
may  oe  imposed  upon  the  grots  receipts  of  the 
company  for  the  exercise  of  its  franchise  within 
the  State,  if  graduated  according  to  the  num- 
ber of  miles  that  the  road  nmt  in  the  State. 
Then  it  comet  to  thit :  A  State  may  tax  a  rail- 
road company  upon  itt  groat  receipts,  in  pro- 
portion to  the  number  of  miles  run  within  the 
State,  as  a  tax  on  its  property;  and  may  also 
lay  a  tax  upon  these  same  groat  receiptt  in  pro- 
portion to  the  tame  number  of  mifet  for  the 
privilege  of  exercidng  itt  franchite  in  the 
State.  I  do  not  know  what  elae  it  may  not 
tax  the  groat  receiptt  for.  If  the  interstate 
commerce  of  the  country  it  not.  or  wfll  not  be, 
handicapped  bv  thit  coorte  of  decition,  I  do 
not  underttand  the  ordinary  prindplea  which 
govern  human  conduct 
We  dittent  from  the  opinion  of  the  comt 


OHN  8.  MARTIN.  Aj^. 

f. 

JE88B  8.  QRAY. 


&  C  Beportsr^i  ed.  ftt^MU 


Lathm  ban  tdief  in  equiti^fartdoiuremU, 
when  neieetaeide. 


L   Id  eqnJty,  an  onreasoDabla  delay  In 
rights  Is  a  bar  to  reUef. 

1  A  salt  to  set  atSde  a  f oreoloaara  aale  btought 
eleven  yean  after  the  porohassr  has  taken  pos- 
session, upon  the  groand  of  Impsrteot  tervtoe  of 
process,  wtthout  exoose  for  delay,  should  not  be 
entertained  when  It  nay  be  Inferred  that  plain- 
tiff knew  of  all  the  prooeedlnga  and  where  the 


Nora.— In  ^ehal  ea§e$  •qutht  wQl  rttleos  from  mi^ 
takt  or  iamfrai%e$cfmaimnalfaeUm$naU  to  MTei^ 
ran  v.  Taylor,  It  ttl 

^to  wktiher  sgntty  wQl  rtMnt  aoatmetamietakt 
0$  lote,  see  netos  to  Hunt  v.  Bonsmanter,  T:  IT,  and 
6:60a. 

Ja  Co  wacn  msordi  wO  hs  sil  asCds  by  a  eoitrf  oT 
•gvOv,  and  wMn  aoCaee  note  to  BurobeO  V.  Marsh, 

16e  St. 
Am  toetmedkiiiancfadeMdoreontratltintquitt^ 

for  fromeu  eoneoaimetU  or  miirtprmemtation^ 

noCstoNeblaitv.  MaeIkrlaDd,t3:  47L 

A»  Codssdaeoidsdtnsgiitty  bg  frami. 


Bardtaiff  v.  Bandy,  ti  ttl 
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SUFBSMS  COUBT  OV  THB  UhITKD  StATBB. 


Oct  Tm, 


presumptloiis  are  In  tevor  of  jurisdiotlon  and 
proper  temrioa 

[No.  1066.] 
aubmitted  J(m.  7, 1891.    Bedded  Dec.  HI,  1891. 

APPEAL  from  a  decree  of  the  Gircait  Court 
of  the  United  States  for  the  District  of 
Elentuckj,  dismissing  a  suit  to  set  aside  a  f ore- 
doeure  «de.    Affirmed. 

Statement  by  Mr.  JueHee  Brewer: 
On  September  29,  1800,  appellant  filed  his 
bill  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Kentucky,  the  object  of 
which  was  to  set  aside  a  commissioners  deed 
to  defendant,  executed  years  "before,  in  pursu- 
ance of  certain  proceedings  in  the  District 
Court  of  the  United  States  for  that  district. 
The  facte  as  alleged  were  these: 

Prior  to  May  2,  1879,  tbe  plaintilf,  his 
mother,  sister,  and  brother  were  the  owners, 
each,  of  an  undivided  one  fourth  of  a  lot  in 
the  city  of  Louisville,  which  lot  was  subject  to 
a  lease  from  the  four  owners  to  Thomas  Slevin, 
who,  as  tenant,  had  built  thereon  houses  of 
great  value.    On  January  9, 1865,  plaintiff  had 

S'ven  to  Thomas  Slevin  his  note  for  two 
ousand  dollars,  payable  in  two  years,  and 
had  secured  the  same  by  a  mortgage  of  his 
undivided  one  fourth  of  said  properly.  Inter- 
est thereon  was  paid  regularly  until  January 
iS37  j  9, 1869,  by  the  ai)plication  of  a  part  of  the  rente 
coming  to  plaintiff  under  the  lease,  but  alter 
that  date  Slevin  failed  and  refused  to  so  apply 
tbe  rente,  but  claimed  to  set  them  off  against 
goods  sold  to  plainliff.  On  February  21, 1877, 
blevin  was  adjudged  a  bankrupt  in  proceed- 
ings in  the  United  States  District  Court,  and 
Stephen  E .  Jones  was  elected  his  assignee.  On 
February  5,  1878,  Jones,  as  assignee,  com- 
menced a  suit  in  the  same  court  to  foreclose  the 
mortgage,  in  which  suit,  besid'^  plaintiff  and 
his  wife,  the  other  joint  owners  were  made 
parties  defendant.  In  that  suit  a  decree  of 
foreclosure  was  entered  on  May  22,  1879,  and 
on  Auffust  11,  1879,  the  property  was  sold  by 
R.  H.  Crittenden  as  special  commissioner,  and 
the  sale  having  been  confirmed  on  September 
80, 1879,  a  dcid  was  made  to  the  purchaser, 
the  present  defendant,  who  thereupon  took 
possession, and  has  ever  since  collected  tiie  rente 
and  profits. 

In  respect  to  the  service  of  process  on  plain- 
tiff, the  bill  alleged  as  follows: 

"Tour  orator  further  says  that  he  never  ap- 
peared or  answered  in  said  cause,  and  no  one 
appeared  for  him,  as  by  the  orders  and  record 
therein,  still  remaining  in  the  district  court 
aforesaid,  fully  appears,  nor  was  there  any 
service  of  the  subpoena  upon  him  otherwise 
than  that  the  following  return  appears  upon 
the  subpoena  issued  in  said  cause  and  which  it 
on  file  with  the  papers  thereof: 

"  'J.  C.  Hays,  S.  H.  C,  is  hereby  appointed 
special  bailiff  to  execute  the  within  subpoona 
on  J.  S.  Martin  and  Mary  A.  Martin,  February 
18th,  187a  a  H.  Crittenden, 

U.  S.  Marshal' 

"  '  Executed  the  within  sim.  on  J.  8.  Martin 
and  Mary  A.  Martin  by  delivering  a  copy  to 
each  in  person,  Feb'y  14th,  1878. 

"  S.  H.  Crittenden,    U.  S.  Marshal 
"  J.  C.  Ha^a,  ^  H.  G.«  Special  Bailiff.* 

M8 


"And  that  there  was  no  sndi  service  ib» 
appears  from  tbe  record  and  papen  la  wai 
cause  still  remaining  therein;  yet,  ahhontb 
your  orator  never  appeared  or  answered  in  ua 
cause  and  was  nevur  sabpoenaed  to  sniwcr 
therein,  the  complainant  in  said  erase."  ele. 

Upon  these  facte  the  bill  prayed  foradfcro 
setting  aside  tbe  commissioneT^  deed,  and  for 
an  accounting  as  to  the  rente  and  pmfito  it- 
oeived  by  the  defendant  A  demairer  therm 
was  sustained,  and  the  plaintiff  dectiD^  to 
stand  by  the  bill,  a  final  decree  wis  eaimd 
dismissing  it.  From  thia  decDHe  phdatiff  ip> 
pealed  to  this  court 


Mr.  Lewis  1 
Meeen.  B*  F. 

for  appellee. 


K.  D«m1>its  for  appdhsL 
Backner  and  Jama  8.  PM 


Mr.  Juetiee  Brewer  delivered  the  opioiai 
of  the  court*' 

The  contention  of  plaintiff  to  that  tbe  reUn 
on  the  subpoena  to  wholly  woithkat*,  and  vbon 
no  service;  and  that  the  decree  anddemiil 
sale,  based  on  such  a  return  alone,  are  miDaiidl 
void.  Tbe  following  are  the  two  min  it 
equity  which  regulate  the  manner  of  serrioK   1 

*«Rule  XIIL 

"The  service  of  all  sabpcenas  aball  belt i 
delivery  of  a  copy  thereoi  by  tbe  ofltoer  wr- 
ing the  same  to  the  defendant  penoasllT.  or 
by  leaving  a  copy  thereof  at  the  dweiliirksK 
or  usual  place  of  abode  of  eadi  deiwiiiH 
with  some  adult  person  who  to  a  wmbau 
resident  in  the  family. 

"Rule  XV. 

"The  service  of  all  process.  menesadM 
shall  be  by  the  marshal  of  the  district,  orUi 
deputy,  or  by  some  other  peraon  speobOr  v 
pointed  by  the  court  for  that  pnrpoR.  ud  s« 
otherwise.  In  the  latter  case,  tbe  pervs  ttrr- 
ine  the  process  shall  make  affidavit  tbenof' 

It  to  insisted  that  the  service  in  tliiwew 
not  made  by  the  marshal,  or  bis  depai;.  M 
by  J.  C.  Hays,  who  was  not  a  persooappcuul 
by  the  court  for  the  service  of  tbis  procAHA 
wbo  made  no  affidavit  of  service. 

Before  considering  the  question  of  sernc*.  i 
preliminary  matter  to  worthy  of  bmm- 
This  to  an  application  to  a  court  of  eqni?.  ■ 
set  aside  deliberate  proceedings  of  a  rctf  « 
8upei:ior  Jurisdiction:  and  to  made  bmr  itoj 
eleven  years  after  the  matten  oompUirf  « 
took  place.  There  to  no  all^aitoa  itot  «• 
subpoena  was  not  in  fact  delltend  to  t^ljlf^ 
tiff,  or  that  he  was  ignorant  of  the  lamawi 
in  court,  or  of  the  poesessfaw  talcen  aad  toH 
bv  the  defendant.  Whik  tbe  bUI  allrrf  M 
plaintiff  was  at  the  time  of  the  fiUac  ic^ 
of  Kansas,  it  does  not  ahow  bow  hat  te  M 
been  such.  It  to  avemd  that  tbe  pMH 
mother,  stoter,  and  brother.  Joint  ownen  w 
himself  of  the  property,  were  nade  pnibi^ 
fendant  to  the zorecloauxe  pwweedipp;  **■ 
to  not  ayerred  that  they  wen  not  dnhitf"' 
with  process.    It  to  abown  that  ibe  drfnM 

entered  into  poaaenion  immedialelysftgg 
sale,  and  baacontiniied  In  poMSsrioo,  iwWJ 
therentaand  proflta.  Froa  what  is  mm  ■ 
the  bill,  as  web  as  fkom  what  isonitiii** 
a  fato  inferanoe  that  t>to  plaiaiiff  nahm  ti 


latt 


Dmbmbt  Halt  Ca  t.  Tabpkt. 
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mbpoBBft  tt  flie  tiBM  the  origiotl  mlt  waf  ooni- 
oMDoed;  tbal  be  wis  aware  of  all  the  prooeed- 
iiift  in  Iha  court;  that  be  knew  of  the  obance 
Id  poeaeisloo;  and  that  be  remained  in  Loom- 
Tille  for  Teara  thereafter  witb  full  knowledfe 
that  the  defendaDt  had  the  pniaaaalon,  claimed 
it  onder  the  decree,  loppoeed  be  was  owner, 
and  receifed  the  ren^^  and  proAts  as  owner, 
and  jet  during  all  tucee  years  made  no  com- 
plaint, and  took  no  steps  to  assert  any  rights 
as  against  the  decree  and  sale. 

Iiow.  it  is  a  role  of  equity,  that  an  unreason- 
able delar  in  asserting  rights  is  a  bar  to  relief. 
A  famiusr  quotation  from  Lvrd  Camden,  in 
8mith  ▼.  (May,  Ambl.  645,  cited  fai  8  Bra  Ob. 
688,  is  that  "nothing  can  call  forth  this  court 
into  activity  but  conscience,  good  faith,  and 
reasonable  diligence."  Is  not  the  delay  dis- 
closed by  this  bill  such  laches  as  to  defeat 
pUintilTs  claim?  F6r  eleven  years  he  was  in- 
active, and.  as  may  be  fairly  inferred  from  the 
bilk  with  the  full  knowledge  of  his  rights,  and 
nothing  to  hinder  their  assertion.  No  excuses 
for  this  are  given— the  bfll  is  absolutely  silent 
as  to  any  reasons  for  delay. 

But  if  this  long  delay  will  not  of  itself  bar 
plaintiiTs  claim,  it  at  least  compels  any  reason- 
able construction  of  language  which  will  sus- 
tain the  decree.  Now,  It  is  not  averred  in  the 
bill  that  service  was  not  made  by  the  marshal, 
nor  that  Hays  was  not  a  general  deputy. 
What  relations  he  sustained  to  the  marshal, 
what  position  he  held  under  him,  are  not  dis- 
closed otherwise  than  by  the  return  on  the  sub- 
poena. While  from  thist  it  may  be  inferred 
that  he  was  a  special  baihlf,  with  only  such 
powers  as  were  given  by  the  derignatlon  written 
on  the  subpoena,  yet  it  is  consistent  with  sll 
that  appears  that  he  was  also  a  general  deputy, 
who  was  by  the  marshal  designated  for  this 
special  service.  More  than  that,  it  is  a  fair 
question  from  the  return  as  to  who  in  fact 
made  the  service.    The  return  is  signed — 

"R  H.  Critteodeo, 

"U.  &  HarshaL 
"J.  0.  Hays. 

*'8.  H.  0.,  Special  BaiHfl.' 
and  not— 

R.  H.  Crittenden, 

U.  8.  Marshal 
By  J.  C.  Hays, 

a  a  C  Special  BaOifl: 

If  it  were  not  for  the  designation  above  the 
return,  it  would  not  be  doubted  that  the  latter 
was  to  be  construed  as  showing  service  \3j  the 
marshal,  and  the  name  of  the  special  baililf 
would  be  diwegarded  as  surplusage.  Qiving 
to  the  designation  all  the  force  that  fairly  be- 
longs to  it.  it  is  a  reasonable  construction  of 
the  return  that  tbe  service  was  made  by  the 
manhal  snd  tbe  bailiff,  either  Jointly  or  sev- 
erally. And  if  severallv,  then  on  tbe  two  de- 
fendants, respectively,  in  tbe  order  io  which 
they  are  named,  which  would  make  that  on 
this  plaintiff  service  by  the  marshal  himself. 
Further,  the  district  court  is  one  of  superior 
Jurisdiction,  in  favor  of  the  vaUdity  of  whoee 
proceedings  when  collaterally  attacked  is  every 
intendment  Its  Jurisdiction  in  any  case  wiU 
be  presumed,  unless  it  appean  affirmatively  on 
the  face  of  the  reoofd  that  it  had  not  been  ao- 
quired. 


Putting,  therefor^  these  Hifngi  together*  ta 
wit,  the  unezphdned  delay,  the  reasonable  in- 
ferences from  what  is  stated  and  what  Is 
omitted,  the  presumptions  in  favor  of  Juris* 
diction  and  the  different  constructions  of  which 
the  language  of  the  return  is  susceptible,  we 
are  of  the  opinion  that  the  ruling  of  the  circuit 
court  sustaining  the  demurrer  to  the  bill  was 
oorreot»and  U$  dteam  U  u^/krmtiL 


THS  DSSBRET  SALT  COMPAKT,  fCf. 

in  Brr.^ 

t. 
D.  P.  TARPEY. 

(Bee  &  a  Reporter's  ed.  M-mj 

Aei  granting  land  to  Ms  Union  Paeifio  Bail' 
road  Ckmpang,  ^eetitf-^Amondment  <if  1864, 

L  The'  Act  of  Jnlj  1, 1S8S.  ffTantlng  hind  to  tbe 
UnlOD  PaoUlc  Ratlroed  Oompany,  transfeie  a 
present  legal  title;  when  the  lands  are  tdeotltted 
b7  tbe  looatlon  of  the  road  sooh  title  sttaohes  ss 
of  tbe  date  of  the  grant. 

1  The  AmeodknentoflSSi,  directing  the  withhold- 
ing of  patents  until  the  cost  of  surveying,  eto., 
be  paid,  did  not  alter  tbe  eiieot  of  tbe  tnuit. 
Patents  ianied  for  lands  granted  by  the  Act  of 
isai  were  further  samumnoes  or  evldenoes  of 
title. 

(No.  M.) 
Arg^sd  and  dfOmiUed  Not.  t4, 1891.    Deddod 

Doc  81,  1891. 

rl  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Utah,  to  review  a  Judgment  of 
that  court  affirming  tbe  Judgment  of  tbe  First 
District  Court  of  tbe  County  of  Weber,  in  said 
Territory,  in  favor  of  plsintlff  for  tbe  posses- 
sion of  land  described  in  tbe  complaint  and  for 
$000  for  thehr  use  snd  oocupatloiL    AJIrnud. 

Statement  by  Mr.  JwHoe  Fields 
This  is  an  action  of  ejectment  by  D.  P.  Tar- 
pev,  the  plaintiff  below,  against  the  Dewret 
salt  Company,  a  corporation  created  onder  tlie 
laws  of  Utah,  for  certain  parcels  of  land  in 
that  Territory,  described  in  the  complaint  as 
the  northwest  quarter  of  fractionsl  sec^n  nine 
(0),  in  township  eleven  (11)  north,  range  nine 
(9)  west.  Salt  Lake  base  and  meridian,  and  the 
northeast  qusrter  and  the  southwest  quarter  of 
said  section,  in  part  covered  with  water;  in  all 
three  hundred  and  eighty  acres,  more  or  less. 
Tbe  greater  part  of  these  lands  lie  on  the  bor- 
der of  Oreat  Salt  Lake,  a  body  of  water  in 
that  Territory  of  neariy  ninety  miles  in  extent, 
and  in  breadth  varying  from  twenty  to  thirty 
miles,  which  holds  in  solution  a  large  quantity 
of  common  salt.  Tbe  remsining  uinds  in  tbie 
section  are  covered  by  the  lake. 


Vcnm.'^jM  to  prt  tmpUon  rMMs, 
ed  States  v.  FItagerald,  lOrTH. 

see  aoto  to  MUlsr  v.  Kerr, 

^Cosrrortta  mnw>i<a 
for  Idiidt;  how  eontCmstf,  see 


aoUtoUnit- 


inpoUmtB 
to  Watts  v.Iind- 


^  to  land  eronfi  Io  roOroadS,  see  wsls  So 
Pao.  B.  On.  V.  AtohlMO.  T.  *  &  y.  B.  Oow  SMM. 
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In  1875  one  Barnes  took  possession  of  a  por- 
tion of  these  lands  and  began  the  construction 
of  improvements  and  the  erection  of  machin- 
ery to  raise  tlw  water  of  the  lake  and  conduct 
it  into  ponds,  or  excavations,  partly  natural 
and  partly  made  by  him,  for  the  purpose  of 
evaporating  the  water  by  exposing  it  to  the  sun, 
and  thus  producing  salt  He  commenced 
manufacturing  salt  m  this  way  in  1876  or  1877 
and  continued  in  the  business  until  September, 
1883,  when  he  sold  and  transferred  the  lands 
and  improvements  to  the  defendant,  the  Dese- 
ret  Salt  Company,  which  at  once  went  into 
possession  and  continued  in  the  manufacture. 

The  plaintiff  derives  his  title  from  the  Cen- 
tral Pacific  Railroad  Company,  a  corporation 
of  California,  to  which  a  grant  of  land  was 
made  by  the  Act  of  Congress  of  July  1,  1862, 
embracing  the  premises  in  controversy.  A 
greater  part  of  its  lands  lying  in  Utah  was 
leased  by  the  company  to  the  plaintiff,  on  the 
7th  of  August,  1885,  for  five  years,  for  the  an- 
nual rent  of  five  thousand  dollars,  and  in  con- 
sideration of  certain  covenants  in  relation  to 
the  property  which  he  undertook  to  perform. 
By  one  of  these  covenants  he  stipulated  to  be- 
gin to  reduce  the  premises  to  possession,  and 
to  continue  in  that  effort  until  he  should  be  in 
the  actual  possession  of  the  whole,  and  for  that 
purpose  to  commence  and  prosecute  any  nec- 
essary or  proper  actions  at  law,  or  other  legal 
Eroceedings.  This  lease  covered  the  premises 
1  controversy. 

On  Ihe  20th  of  October,  1868,  the  map  of 
the  definite  location  of  the  line  of  the  railroad 
of  the  company,  to  be  constructed  under  the 
above  grant,  was  filed  in  the  interior  depart- 
ment and  accepted,  as  required  by  the  Act  of 
Congress.  The  premises  in  controversy  cor  • 
stitute  an  alternate  section  of  the  land  with!  j 
ten  miles  of  the  road,  and  its  east,  west,  and 
north  lines  were  surveyed  by  the  United  States 
in  1871.  Its  southern  line,  lyins  in  the  lake, 
had  not  been  run.  The  selection  list  of  lands 
for  patent  by  the  company,  filed  in  the  land 
office  at  Salt  Lake  City,  wnich  was  produced 
in  evidence,  included  the  surveyed  lands  of 
the  section,  and  showed  that  the  costs  of  se- 
lecting, survevin^r,  and  conveving  them  bad 
been  paid.  Inhere  was  no  evicTence  of  any  ap- 
plication for  any  other  lands  in  the  section,  and 
no  costs  were  paid  or  tendered  for  their  selec- 
tion, survey,  and  conveyance. 

The  plaintiff  also  proved  the  incorporation 
in  June,  1861,  of  the  Central  Pacific  Railroad 
Company  of  California;  its  amalgamation  and 
and  consolidation  in  June,  1870,  with  the  West- 
em  Pacific  Railroad  Company,  and,  in  August, 
1870,  with  the  California  and  Oregon  Kail- 
road  Company,  the  San  Francisco,  Oakland 
and  Alameda  Railroad  Company,  and  the  San 
Joaquin  Valley  Railroad  Company.  In  the 
different  articles  of  amalgamation  a  convey- 
ance was  made  by  the  parties  of  their  several 
interests  to  the  new  amalgamated  company,  as 
follows:  "And  the  said  several  parties,  each 
for  itself,  hereby  sells,  assigns,  transfers,  grants, 
bargains,  releases,  and  conveys  to  the  nddnew 
and  consolidated  company  and  corporation,  ita 
successore  and  assigns,  forever,  all  its  property, 
real,  personal,  and  mixed,  of  every -kind  and 
description. "  These  inatniments  were  all  prop- 
erlv  recorded. 

1000 


The  court  informed  the  Jury  of  the  maik 
nature  of  the  grant  to  the  company  t^  tne  Act 
of  Congress  of  July  1,  1863,  and  the  tmindi- 
tory  Act  of  July  2,  1864,  and  instructed  tbon. 
substantially,  that  the  line  of  the  road,  ubicb 
the  company  was  to  constnict  under  tbegrut, 
became  definitely  fixed  upon  its  filing  wiibtbe 
Department  of  the  Interior  its  map  m  ddhote 
location,  designating  the  general  rontf  '^f  the 
road;  and  that  thereupon  Uie  benefiri  r.tcr- 
est  in  the  land  vested  m  the  company, ./.  reb- 
tion  back  to  the  date  of  the  Act  of  CongrcK: 
and  that  as  it  was  agreed  that  the  lands  in  con- 
troversy were  a  portion  of  an  odd  altenilc 
section,  within  the  twenty-mile  limit  of  the 
grant,  they  passed  to  and  vested  in  the  comps-  I 
ny,  at  the  time  of  the  filing  of  that  map.unWsi 
they  had  been  previously  S4»ld,  reined,  ir 
otherwise  disposed  of  by  the  United  States,  ^r  a 
pfe-emption.  homestead,  swamp  land,  or  oiurr 
lawful  claim  had  attached  to  iheiu,  or  tuj 
were  known  to  be  mineral  lands  or  ism 
returned  as  such;  and  further,  that  the  let». 
bearing  date  the  seventh  day  of  August,  1n<v 
from  that  company  to  the  plaintiC  for  dtp 
years  from  the  first  da^  of  January,  VH, 
gave  to  him  the  right  of  immediate  poaeesfiKi 
of  the  lands,  unless  they  were  within  some  of 
the  exceptions  of  the  grant. 

The  defendant  company  denied  that  the  titlr 
to  the  lands  in  controversy  bad  passed  lo  ihr 
Central  Pacific  Railroad  Company,  the  kaor 
of  the  plaintiff,  and  requested  the  oooxt  to  is- 
struct  the  jury  that  the  plaintiif  had  nocibovi 
any  grant,  or  conveyance  by  deed  or  oAff 
written  instrument,  suflSdent  to  inwt  Us 
with  title  to  the  lands.  This  Instnictloi  w 
refused,  and  the  defendant  excepted.  TW 
fury  returned  a  verdict  in  favor  of  the  pimif 
for  the  possession  of  the  lands  described  ii  ih» 
complaint  and  for  five  hundred  dollan  forthdr 
use  and  occupation.  Judgment  being  moid 
thereon  the  case  was  carried  to  the  SopRBt 
Court  of  the  Territory  and  there  afllmtd. 
From  the  Judgment  of  the  latter  court  thiCHr 
is  brought  here  on  a  writ  of  error. 

Mr,  Parlej  L.  WUliaas,  f or  platstlff  ii 
error: 

At  to  so  much  of  this  land  aawn  aaar 
veyed  and  for  which  the  costs  of  suifc^iil 
have  not  been  paid,  the  title  rcnaiBB  \m^ 
goremment. 

Kan9a8  Pae.  R.  Co.  ▼.  Prmoott.  81  U.  &  li 
Wall.  603  (31:878);  Union  Hie.  K  0^f,»^ 
Shane,  88  U.  8.  28  Wall.  444  (88:747):  JM- 
ern  Ae.  R  Co.  t.  IhiOl  Cb«f»4r,115r.&M» 

(29:477). 
ifettrs.  W.  H.  H.  MIllOT  and  JU»  A  01- 

ton,  tor  defendant  in  error: 

The  Act  of  July  1,  1888,  ooovtyid  to  ** 
Padfle  Railroad  Company  the  tille  to  ihi  W 
in  controverey  inprmenti, 

Sehulenberg  t.  Earriman.BB  U.  &  81  Wsi 
44  (22:551);  Leatenworth.  L^  0.  R(kf 
Vnitod  Statei,  98  U.  8. 788  (88:684);  JBvfi.  , 
K,  dT.B.  Co,  T.  KanMu  Bae,  R  C^ffi^J^ 
491  (24:1095);i».  Jboeph  dfc D.  C.  &  €k  f . M* 
win,  108  U.  a  488  (2^578);  GHmuO  r.  OWrtfi. 
RI.P.R  Co.  108  U.  B.  788  (86:498):  8>^ 
▼.  BooAony,  181  U.  8.  488  (80:1088):  inn*  * 
San  Frandioo  Sa9.  Union,  188  U.  &  ^J^ 
040):  TubU  r   WitMt,  188  U.  8. 184  (•!:«% 

I4tr.9^ 


189L 


Desbbet  Salt  Co.  v.  Tabpsy. 


Sll-254 


A  PbvI  db  P.  R.  Co.  ▼.  Northern  Foe.  R  Co. 
V.  S.  1  (85:77). 


Mr,  Justice  Field,  after  stating  the  case,  de- 
Ivered  the  opinion  of  the  court: 

llie  only  questions  which  appear  in  this  case 
tobftve  elicited  much  discussion  in  the  couri 
Wow,  relate  to  the  title  of  the  Central  Pacific 
&y]road  Company  to  the  lands  e^ranted  by  the 
icto  of  Congress  of  July  1,  1862,  and  July  2, 
1864,  upon  the  filing  of  a  map  of  the  definite 
ioeation  of  its  contemplated  road  with  the  Sec- 
BBtary  of  the  Interior  and  its  acccptanee  by 
Ifan.  Was  it  sufficient  to  enable  the  lessee  of 
■e  company  to  maintain  an  action  for  the  pos- 
KsrioD  of  ibe  demanded  premises?  The  lessee 
sin,  of  course,  as  against  a  stranger,  have  no 
neater  right  of  possession  than  his  lessor.  On 
Be  one  band,  it  is  contended,  with  much  ear- 
HMness,  that  upon  the  filing  of  the  map  of 
kllDiie  location  of  the  proposed  road,  and  its 
looeptance  by  the  Secretary  of  the  Inferior,  a 
Insal  title  vested  in  tbe  grantee  to  the  alternate 
IBd  sections,  subject  to  various   conditions, 

Sn  a  breach  of  which  the  title  may  be  for- 
id,  but  that  until  then  their  possession  may 
leeoforced  by  the  grantee.  On  the  other  hancf, 
kli  Insisted,  with  equal  energy,  that  the  grant 
l^ea  only  a  promise  of  a  title  when  the  work 
pntemplated  is  completed,  and  that  until  then 
i|p8Bes8ioD  of  the  lands  cannot  be  claimed. 
i^An  examination  of  the  granting  Act,  and 
"^  ascertainment  thereby  of  the  intention  of 
I,  so  far  as  practicable,  will  alone  enable 
to  give  a  aatisfactoiy  solution  to  these  posi- 

^The  Act  of  Congress  of  Jul:^  1, 1862  (12  Stat. 
iLi  488),  provides  for  the  incorporation  of 
UnioD   Pacific  Railroad  Company,  and 
a  grant  of  land  to  aid  in  the  construc- 
of  a  railroad  and  tele^aph  line  from  tbe 
"nui  River  to  the  Pacific  Ocean.    Its  pro- 
I,  graDta  and  obligations,  specially  relate 
terms  to  that  company:  but  other  railroad 
lies  aie  embraced  within  the  objects  of 
,  and  the  clauses  mentioning  and  re- 
)g  to  the  Union  Pacific  Railroad  Company 
made  applicable  to  them.    Thus  bv  the 
aection   the  Central  Pacific  Railroad 
ipany  of  California  was  authorized  to  con- 
a  railroad  and  telegraph  line  from  the 
coast,  at  or  near  San  Francisco,  or  tbe 
Lble  waters  of  the  Sacramento  River,  to 
eastern  boundary  of  California,  "upon  the 
terms  and  conditions  in  all  respects"  as 
proTided  for  the  construction  of  the  rail- 
and  tekgraph  line  of  the  Union  Pacific. 
by  the  tenth  section  of  the  Act  that  com- 
j,  after  completing  its  road  across  Califor- 
waa  authorized  to  continue  tbe  construe- 
of  its  road  and  telegraph  line  through  the 
»riea  of  the  United  States  to  the  Mis- 
River,  on  the  terms  and  conditions  pro- 
in  the  Act  in  relation  to  the  Union  Pa- 
Railroad  Company,  or  untU  its  road  should 
and  connect  with  the  road  of  that  com- 
An  equal  grant  of  land,  and  of  like 
t  and  opon  like  conditions,  was  made  to 
BOlnl  Pacific  Railroad  Company  of  Call- 
U  as  was  in  terms  made  to  the  Union  Pa- 
Railroad  Company.    By  the  same  law 
gbta  and  obligations  of  both  must  be  de- 
sed. 

J.  S. 


By  the  third  section  the  grant  waa  made. 
Its  language  is  **that  l^iere  he  and  ie  hereby 
granted  to  the  said  company  for  the  purpose  of 
aiding  in  the  construction  of  said  railroad  and 
telegraph  line,  and  to  secure  the  safe  and 
speedy  transportation  of  the  mails,  troops, 
munitions  of  war,  and  public  stores  thereon, 
every  alternate  section  of  public  land,  designa- 
ted by  odd  numbers,  to  the  amount  of  five 
alternate  sections  per  mile  on  each  side  of  said- 
railroad,  on  the  line  thereof,  and  within  the 
limits  of  ten  miles  on  each  side  of  said  road, 
not  sold,  reserved,  or  otherwise  disposed  of  by 
the  United  States,  and  to  which  a  pre  emption 
or  homestead  claim  may  not  have  attached,  at 
tbe  time  the  line  of  said  road  is  definitely  fixed; 
Provided^  That  all  mineral  lands  shall  be  ex- 
cepted from  tbe  operation  of  this  Act;  but  where 
the  same  shall  contain  timt)er,  the  timber  there- 
on is  hereby  granted  to  said  company."  Tbe 
Act  of  July  2,  1864  (13  Stat,  at  L.  856,  857), 
enlarged  tbe  amount  of  the  grant  to  ten  alter- 
nate sections  on  each  side  of  the  road. 

By  the  fourth  section,  as  amended  by  sec- 
tion 6  of  the  Act  of  1864,  it  was  enacted, 
*'Tbat  whenever  said  company  shall  have  com- 
pleted not  less  than  twenty  consecutive  miles 
of  any  portion  of  said  railroad  and  telegraph 
line,  ready  for  the  service  contemplated  by  this 
Act,  and  supplied  with  all  necessary  drains, 
culverts,  viaducts,  crossings,  sidings,  bridges, 
turnouts,  watering  places,  depots,  equipments, 
furniture,  and  iSi  other  appurtenances  of  a 
first  class  railroad,  tbe  rails  and  all  the  other 
iron  used  in  the  construction  and  equipment  of 
said  road  to  be  American  manufacture  of  the 
best  quality,  tbe  President  of  the  United  States 
shall  appoint  three  commissionen  to  examine 
the  s»me  and  report  to  him  in  relation  thereto; 
and  if  it  shall  appear  to  him  that  not  less  than 
twenty  consecutive  miles  of  said  railroad  and 
tele^aph  line  have  been  completed  and  eouip- 
ped  in  all  respects  as  required  bv  this  Act,  then, 
upon  certificate  of  said  commissionera  to  that 
enect.  patents  shall  issue  conveying  the  right 
and  title  to  said  lands  to  said  company,  on  each 
side  of  the  road  as  far  as  the  same  is  com- 
pleted to  the  amount  aforesaid;  and  patents 
shall  in  like  manner  issue  as  each  twenty  miles 
of  said  railroad  and  telegraph  line  are  com- 
pleted, upon  certificate  of  said  commission- 
ers." 

By  the  terms  of  the  Act  making  the  gran^ 
the  contention  of  the  defendant  is  not  sup- 
ported. Those  terms  import  the  transfer  of  a 
present  title,  not  one  to  be  made  in  tbe  futui-e. 
They  are  that "  there  be  and  is  hereby  granted" 
to  the  company  every  alternate  section  of  the 
lands.  No  partial  or  limited  interest  is  desig- 
nated, but  the  lands  themselves  are  granted,  as 
they  are  described  by  the  sections  mentioned. 
Whatever  interest  the  United  States  possessed 
in  the  lands  was  covered  by  those  terms,  unless 
they  were  qualified  by  subsequent  provisions, 
a  position  to  be  presently  considered. 

in  a  great  number  of  cases  ^ants  contain- 
ing similar  terms  have  been  before  this  court 
for  consideration.  They  have  always  received 
the  same  construction,  that  unless  the  tennis 
are  restricted  by  other  clauses  they  import  a 
grant  in  prasenti,  carrying  at  once  the  interest 
of  the  grantor  in  the  lands*aescribed.  Sehuien 
berg  v.  Harriman,   88  U.    B.    21    Wall.  44 
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{22:6611;   Leaventoartht  L.   S  O.  B.  Co.    y. 
VniiedStateM,  92  U.  S.  788  [28:634]. 

In  Wisamiin  Cent.  B.  Co,  v.  Price  County, 
188  U.  S.  496,  607  [88:687,  698],  referring  to 
the  different  acts  of  Congress  makiDg  grants 
to  aid  in  the  construction  of  railroads,  we  stated 
that  they  were  similar  in  their  general  provis- 
ions, and  had  been  before  this  court  for  con- 
flideration  at  different  times;  and  of  the  title 
they  passed  we  said:  "  The  title  conferred 
was  a  present  one,  so  as  to  insure  the  donation 
for  the  construction  of  the  road  proposed 
against  any  revocation  by  Congress,  except  for 
non-performance  of  the  work  within  the  period 
designated,  accompanied,  however,  with  such 
restrictions  upon  the  use  and  disposal  of  the 
lands  as  to  prevent  their  diveision  from  the 
purposes  of  the  g^rantJ' 

As  the  sections  granted  were  to  be  within  a 
certain  distance  on  each  side  of  the  line  of  the 
•contemplated  railroad,  they  could  not  be  lo- 
•cated  until  the  line  of  the  road  was  fixed.  The 
grant  was,  therefore,  in  Uie  nature  of  a  "float;" 
but,  when  the  route  of  the  road  was  definitely 
fix^,  the  sections  granted  became  susceptible 
of  identification,  and  the  title  then  attached  as 
of  the  date  of  the  grant,  except  as  to  such  par- 
cels as  had  been  in  the  meantime  under  its  pro- 
Tisions  appropriated  to  other  purposes. 

That  doctrine  is  very  clearly  stated  in  the 
Leavenworth  case  cited  above,  where  the  lan- 
guage of  the  grant  was  identical  with  that  of 
we  one  under  consideration,  and  the  court  said: 
-**  'There  be  and  is  hereby  granted'  are  words 
of  absolute  donation,  and  import  a  grant  in 
fS49]  prcuenti.  This  court  has  held  that  they  can 
have  no  other  meaning,  and  the  Land  Depart- 
ment, on  this  interpretation  of  them,  has  uni- 
formly administered  every  previous  similar 
grant.  They  vest  a  present  title  in  the  State 
of  Kansas,  (the  grantee  named,)  though  a  sur- 
vey of  the  lands  and  a  location  of  the  road  are 
necessary  to  give  precision  to  it  and  attach  it  to 
any  particular  tract  The  grant  then  becomes 
certain,  and,  by  relation,  has  the  same  effect 
upon  the  selected  parcels  as  if  it  had  specifi- 
cally described  them." 

T'he  terms  used  in  the  granting  clause  of  the 
Act  of  Congress,  and  tfie  interpietation  thus 
^ven  to  them,  exclude  the  idea  that  they  are 
to  be  treated  as  words  of  contract  or  promise 
rather  than,  as  they  naturally  import,  as  words 
indicating  an  immediate  transfer  of  interest. 
The  title  transferred  is  a  legal  title,  as  distin- 
guished from  an  equitable  or  inchoate  interest 

The  case  of  Rutherford  y.  Greene,  16  U.  8. 
-2  Wheat.  196  [4:218],  well  illustrates  the  nat- 
ure of  the  title.  In  1782  the  State  of  North 
Carolina  passed  an  Act  providing  "that  twenty- 
five  thousand  acres  of  land  shall  be  allotted  for 
and  given  to  Major-Gteneral  Nathaniel  Greene," 
within  the  bounds  of  a  tract  reserved  for  Uie 
use  of  the  army,  to  be  laid  off  by  commission- 
•ers  designated  in  the  Act,  as  a  mark  of  the  high 
sense  the  State  entertain^  of  the  extraordinary 
services  of  that  brave  and  gallant  officer.  Tlie 
•commissioners  allotted  the  twenty-five  thou- 
sand acres,  and  in  1788  caused  a  survey  of 
them  to  be  made  and  returned  to  the  proper 
office.  One  Rutherford  claimed  under  a  sub- 
-sequent  entry  five  thousand  acres  of  the  tract, 
and  instituted  a  suit  to  establish  his  claim. 
The  caw  turned  upon  the  validity  of  Greene's 
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title,  and  the  date  at  which  it  oommeBoed.  It 
was  contended  by  Rutherford's  cooud  tkit 
the  words  of  the  Act  gave  noUiing;  that  ttej 
were  in  the  future  and  not  in  the  premt  teoie; 
and  indicated  an  intention  to  c^veinfaten^ 
but  created  no  present  obligation  on  the  State, 
nor  present  interest  in  General  GrecocL  Bat 
the  court,  speaking  by  Ckirf  Juetiee  Kmhal], 
answered  that  it  thought  differently;  thst  ths 
words  were  words  of  absolute  doostioB,  Dd 
indeed  of  any  spedflc  land,  bat  of  twentj-fivs  J 
thousand  acres  in  the  territory  reserved  for  the 
officers  and  soldiers;  that  as  an  Act  of  aellfaig 
apart  that  quantity  to  General  Greene  wn  to 
be  performed  in  the  future,  the  woidi  direct- 
Ing  it  were  neoessarfly  in  the  future  teiiie,bat 
that  nothing  could  be  more  apparait  thaa  iki 
intention  oitheLegislatnre  to  oraer  the  coounii- 
sioners  to  make  the  allotment,  and  to  give  the 
land  when  allotted  to  General  Greene.  Aad 
the  court  held  that  the  general  gift  of  twenty- 
five  thousand  acres,  lying  in  the  leierved  i» 
ritoiy,  became  by  the  lorvev  a  particoln  gift 
of  that  quantity  contained  in  the  mm;  sad 
conclude  an  elaborate  examination  of  the  tide 
bv  stating  that  it  was  dearly  and  nnaniiDOvij 
of  the  opinion  that  the  Act  of  1782  veMed  s 
title  in  General  Greene  to  twenty-five  tboimid 
acres  of  land,  to  he  laid  off  within  the  bouDdi 
allotted  to  the  officers  and  aoldien,  and  thitthe 
survey  made  and  returned  in  pursuance  of  ihit 
Act  gave  precision  to  that  title  and  attsched  It 
to  the  luid  surveved. 

It  would  therefore  seem  dear,  ttat  the  tldi 
whidi  passed  under  the  Act  of  OoQgraa  hf 
the  grant  of  the  odd  sectiona  became  17  lh« 
identification  so  far  complete  as  tosolMria 
the  grantee  to  take  poseeerion  and  make  veof 
the  wnds;  and  in  the  ezereiae  of  that  aathoriij 
the  grantee  took  posecerion  from  time  loiiM 
as  the  lands  became  identiiled  by  the  hMtfioa 
of  the  line  of  the  road,  and  made  sales  of  p»> 
eels  of  the  lands,  and  ezecnted  moftgiflet  oa 
other  parcels  with  sections  of  the  raii  eoa- 
structed,  for  the  purpose  of  raising  moocr  ta 
meet  expenses  alreaay  incurred  and  which 
might  thereafter  he  required  for  the  eoapli' 
tion  of  the  road;  and  such  mortgagei  w«t  i» 
thorized  by  Congress. 

But  it  is  contended  that  the  nainrdiMrt 
of  the  granting  terma  of  the  Ad  li  qauM 
and  restricted  by  its  fourth  sectk».  whieh.  m 
amended  by  the  Act  of  1864.  proTidee  thtf» 
upon  the  completion  of  not  lees  than  twesy 
consecutive  miles  of  the  road  and  ickRnvh 
line  in  the  manner  required,  and  ifaeir  suift 
ance  by  the  President  upon  the  report  rfcaa' 
missioneia  appointed  to  examine  the  wod, 
patents  shall  issue  to  the  compaaj  eui"ijhv  J 
the  right  and  title  to  lands  on  eatt  ridi  « Ihi 

road  as  far  as  the  same  is  oompleled. 

The  question  naturally  ariaeB  aato  Iks  aee» 
sity  for  patents,  if  the  title  paaieil  hy  the  Ad 
itself  uMm  tlie  definite  locatioo  of  theioai 
when  the  alternate  aectiona  naaled  had  hr 
come  identified.  We  answer  Umi  objertna  by 
saying  that  there  are  manv  reasoas  w|y  thei»> 
sue  of  patents  would  be  of  great  oerviot  to  thi 
patentees,  and  by  repeating  aubslaBtiBQf  «hrt 
we  said  on  that  sabfect  In  Wmmm*  (w.  & 

6b.  V.  iVAw  Gb.  188  U.  a  408,n0  pizML  04 
While  not  eawntial  to  transferlho  kpl  rifM 

the  patents  wouhl  beevUcnce  thai  the  itasM 

lit  r.  .%> 
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lad  complied  with  the  conditions  of  the  grant, 
md  to  tluKt  extent  that  the  grant  was  relieved 
from  the  poBsihility  of  forfeiture  for  breach  of 
to  ooodidoos.  The^  would  serve  to  identify 
the  lands  as  coterminous  with  the  road  com- 
pletod:  they  would  obviate  the  necessity  of 
any  otner  evidence  of  the  grantee's  right  to  the 
kndSy  and  they  would  m  evidence  that  the 
laods  were  subject  to  the  disposal  of  the  rail- 
void  company  with  the  consent  of  the  govern- 
Meot.  They  would  thus  be  in  the  grantee's 
Aands  deeds  of  f  n«  ther  assurance  of  nis  title, 
:mad,  therefore,  a  source  of  quiet  and  peace  to 
Um  in  its  possession. 
'niere  are  many  instances  in  the  reports,  as 
stated,  where  patents  have  been  required 
issaed,  although  the  title  of  the  patentee 

been  previously  recognized  and  confirmed. 

JUmgdeau  v.  Ednes,  88  U.  S.  tl  Wall  621,  529 
OBM0.608],  is  an  instance  of  that  kind.  In 
vat  case  there  had  been  a  previous  conflrmation 
Id  the  heirs  of  one  Tongas  of  a  claim  to  a  tract 
saflaiid  in  the  French  and  Canadian  settlement 
M  8t  Vincents  in  the  Northwestern  Territory 
Moneyed  by  Virginia  to  the  United  States  in 
#198.  This  'claim  was  confirmed  by  com- 
Itoteioners  appointed  by  Congress  under  the 
lict  of  1804,  and  their  decision  was  confirmed 
Kf  the  Act  of  Congress  of  March  8,  1807,  but 
pb  patent,  for  which  this  last  Act  provided 
Mpon  a  location  and  survey  of  the  claim,  was 
Koed  for  the  tract  at  that  time.  One  was, 
rever,  issued  for  it  in  1872,  upon  a  survey 
in  1820,  and  the  question  was  whether  a 
title  was  ac(|uired  by  that  patent,  or 
the  old  title  was  good  from  the  con- 
ion.  It  was  held  that  the  old  title  was 
from  the  confirmation,  if  the  claim  was 
a  tract  of  defined  boundaries,  or  capable  of 
itiflcation;  but  if  the  claim  was  to  a  quan- 
and  not  to  a  specific  tract,  the  title  became 
ect  when  the  quantity  was  segregated  by 
survey  of  1820;  and  to  explain  the  subse 
It  issue  of  a  patent  in  1872,  this  court  said: 
*ln  the  legislation  of  Congress  a  patent  has  a 
lUe  operation.  It  is  a  conveyance  by  the 
tment,  when  the  government  has  any  in- 
to convey;  but  where  it  is  issued  upon 
confirmation  of  a  claim  of  a  previously  ex 
Dg  title  it  is  documentar7  evidence,  having 
dignity  of  a  record,  of  the  existence  of  that 
or  oz  such  equities  respecting  the  claim  n» 
'y  it»  secogmtion  and  confirmation.  The 
iment  is  not  iLe  less  efficacious  as  evidence 
pteyiously  exiting  rights  because  it  also 
iDodies  words  of  release  or  transfer  from  the 

iment" 

Whilst  a  legal  title  to  the  sections  designated 

idistingaished  l.om  a  merely  equitable' or  in- 

Mte  interest  passed  to  the  railroad  company 

the  Act  of  Congress,  upon  the  definite  line 

iJie  load  beinff  at  once  established,  by  which 

sections  could  be  ascertained  ana  identi 

the  lands  could  not  be  disposed  of  by  the 

ipany  without  the  consent  of  Congress,  ex 

as  each  twenty-mile  section  of  the  road 

>  completed  and  accepted  by  the  President, 

M  to  cot  off  the  right  of  the  United  States  to 

ipel  the  application  of  the  lands  to  the  pur- 

BS  for  which  they  were  granted,  or  to  pre- 

t  their  forfeiture  in  case  of  the  company's 

ore  to  perform  the  conditions  of  the  grant. 

lU.  & 


The  lands  were  granted  to  aid  in  the  construc- 
tion of  the  railroad  and  telegraph  Une,  and  it  is 
manifest,  from  different  provisions  of  the  Act, 
that  Congress  intended  to  secure  this  applica- 
tion of  them.  Whatever  disposition  might  be 
made  by  the  company  of  the  lands  after  they 
became,  by  the  definite  location  of  the  road, 
capable  of  identification,  they  were  subject  to 
the  control  of  Congress,  either  to  compel  their 
application  for  the  construction  of  the  road 
contemplated,  or  to  enforce  their  forfeiture  if 
the  roaa  was  not  completed  as  required  by  the 
Act.  The  application  of  the  lands  to  the  con- 
struction would  not,  of  itself,  operate  to  trans- 
fer the  title;  it  would  only  remove  the  restric- 
tion upon  the  use  and  disposition  of  the  title 
already  possessed.  But  it  is  unnecessary  to 
consider  what  power  of  disposition  the  com- 
pany would  possess  in  advance  of  the  construc- 
tion of  the  road,  for  that  road  was  entirely 
completed  years  before  the  execution  of  the 
lease  to  the  plaintiff  in  this  case,  in  August, 
1885. 

It  is  also  urged  that  the  title  of  the  govern- 
ment to  the  lands  in  controversy  was  retained 
until  the  cost  of  selecting,  surveying,  and  con- 
veying the  whole  of  them  was  paid.  In  sup- 
port of  this  position  the  twenty-first  section  of 
the  Act  of  July  2,  1864,  is  referred  to,  which 
provides  that  before  any  land  granted  by  the 
Act  shall  be  conveyed  to  any  company  or  party 
entitled  thereto,  there  shall  first  be  paid  into 
the  Treasury  of  the  United  States  the  cost  of 
surveying,  selecting  and  conveying  the  same. 
The  object  of  this  provision  was  to  preserve  to 
the  government  such  control  over  the  property 
granted  as  to  enable  it  to  enforce  the  payment 
of  these  costs,  and,  for  that  purpose  to  with- 
hold its  patents  from  the  parties  entitled  to 
them  until  such  payment.  The  Act  of  1862, 
in  its  fourth  section,  as  amended  in  1864, 
speaks  of  patents  issuing ''conveying  the  right 
and  title"  to  the  lands  upon  the  completion  of 
every  section  of  not  less  than  twentv  miles,  to 
the  satisfaction  of  the  President;  and  the  twen- 
ty-first section  of  the  Act  of  1864  only  directs 
the  withholding  of  these  evidences  of  the  trans- 
fer of  title  until  payment  is  made  for  the  selec- 
tion, survey  and  conveyance  of  the  land. 
Neither  the  issue  of  the  patents  nor  any  sale 
for  taxes  by  state  authority  is  permitted  until 
such  payment,  thereby  preserving  unimpaired 
the  lien  contemplated. 

We  do  not  think  the  provision  was  designed 
to  impair  the  force  of  the  operative  words  of 
transfer  in  the  grants  of  the  United  States,  or 
invalidate  the  numerous  conveyances  by  sale 
tnd  mortgage  of  the  lands  made  by  the  rail- 
road company  with  the  express  or  implied  as- 
sent of  the  government. 

Besides,  in  this  case,  the  exterior  limits  of 
the  section  containing  the  lands  in  controversy, 
which  are  above  the  waters  of  the  lake,  were 
surveyed  in  1871,  and  the  costs  of  selecting, 
surveying  and  conveying  the  legal  subdivisions 
as  described  by  that  survey  were  paid  at  the 
time  of  selection  by  the  company.  The  lines 
of  the  lands  under  the  water  have  not  been 
run,  but  are  easily  traceable  by  reference  te 
the  lines  actuaUy  surveyed.  The  possession 
of  the  lands  under  the  lake  hppears  to  have  al- 
ways been  accompanied  by  the  possession  of  the 
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IS  BhowQ  to  tbc  border  lands. 

From  tbe  view  of  the  interest  conveyed  I 
the  erant  which  ne  have  expressed  we  sre  «i 
Istlea  Ibat  the  company  could  maiotain  i 
actioD  for  the  posecssioa  of  the  premiscB 
CODtroversj,  aod  that  ile  leasee,  Uie  plaint 
herein  was  posaeesed  of  the  same  right.  I 
iudgmeitt  mual,  ikcrefont  be  a^med. 


KAUKAUNA.  WATER  POWER  COM 
PANT  BT  AL..  Pljft.  in  Err., 


(See  8.  a  Bei)ortaT>B  ed.  EM-ZS!.! 

Bevievi  of  ttate  judgment — right*  of  riparit 
propriet/trt — ttals  rvU  of  properfy foUoaei 
poaer  of  eminent  donuun— improvement 
rutngation  ef  Titer— water  power — turpi' 
witer  from  puUie  damt — njuirian  own* 
when  entitled  to  eompemalion  for  land  taki 
for  public  dam — elate  deeinon—^eet  of  t 
reital  of  Oie  Act  of  ISJB—etaltiterg  remrd 
teiien  entlMiive—aeguietcene*  in  appropriatit 
— ii\!unelioa. 

1.  In  order  to  rive  ttal»  oonrt  jurMlcUoa  to  i 
Titsw  a  auta  JudBment  It  l«  not  alwayi  aeoetBH 
that  the  fedenUqueaUon  BhouldappeMr  atBmi 
tlvelr  OQ  tbe  leoord,  or  In  tbe  opiDion,  It  ui  a 
Judication  of  auah  question  wu  necnurily  1 
volved  la  tlie  dispoeitlon  of  tbe  caaa  bf  the  ata 

■.  In  Wisconsin  the  ownerabln  of  riparian  pi 
prietors  eitenda  to  tbe  oentie  or  thread  of  t, 
■tream.  subject.  If  snob  itream  be  navlonble, 
tbe  light  of  the  pnbllo  to  Its  use  as  a  publle  hlg 
way  ior  the  passajre  of  veesels. 

&  Thelawof tbeSiate,a»deitlaiedbTttaBupreti 
Court,  la  coatroitlDK  u  a  rule  of  prapertf. 

4.  Ikie  Improvement  of  ttie  navlgaUon  of  ■  rlv 
la  ■  public  purpoaa.  and  Uie  aequeatratlon 
appropriation  of  land  or  other  propertr  for  lui 
purpose  Is  a  proper  exerdse  of  the  authortty 
tbe  Slate  under  lla  power  of  eminent  domain. 

t.  It  Is  berond  the  oompetencr  of  the  State  to  a 
proprlate  to  Itself  the  propertr  of  Indlvldui 
for  tbe  sole  purpose  of  creatlas  a  water  pow 
to  be  leased  for  maoofaeturlnB  purpoaea. 

•.  U  Intfae  ereotiODOf  apubUodamfora  pnU 
purpoae,  there  hneceaaarllr  produoedaaurpi 
of  water,  which  mar  be  used  (or  manutaDturli 
purpoaea.  the  Stale  may  retain  to  Itaelf  the  pc 
«r  of  eontroUlQf  or  dispoalnr  o'  loOh  water  _ 


an  Incident  of  tta  risht  to  make  sud  Iciiinin- 

T.  A  riparian  owner  Is  enUtkd  to  nmpeoMie 
forhH  laod  taken  forapubtledamandnaUak- 
menta  sad  for  the  overBov  and  fcr  wUr  di- 
verted from  fte  natural  oouiae,  <K  (Toa  Ike  m 
to  which  he  w( 


8.  The  instruction  by  the  Supmae  Court  ol 
WlBCOoBln  of  Che  State  Aotof  Anx.a,lHI,iku 
it  did  not  make  adequate  pcovisktnafiwcMDfn- 
satjon  to  owneis  for  proper^  taken  b  Mlt*' 
tory  on  thla  oourt. 

9.  Oongrtea  bavlnft  repealed  the  Aetitfmiir 
the  payment  of  damageato  lands  by  naam  <f 
the  UnpTOvement  of  Fox  and  Wlioondn  ttim, 
and  reasonable  oppoTtanlty  Iwvlng  beea  afoNrt 
tefore  the  repeal  of  the  Act  to  the  ovnen  u  ob- 
tain eompensatlon  for  tbe  demaaeanitalBrdb' 
tbe  construction  of  (be  tmprovemeDl,  itey  m 
bavins  availed  themaelves  of  (hat  oppottUDllr. 
must  be  deemed  to  have  waived  their  ilita  w 


la  Wberea  statute  for  tbeoondemnMleacdHdt 
provide*  a  deOnlte  and  complela  ttmtjj  for  ob- 
taining eompensatkiD,  this  recoedy  la  eidirin- 

IL  An  owner  has  no  right  aftar  aoquMsclBg  htte 
apprapriatlon  of  hta  land  for  a  nambcref  ;«m, 
to  lake  tbe  law  Into  hla  own  handh  aM  ■» 
forU  repoeseas  himself  of  hla  own. 

U.  The  court,  under  the  olrcumstaiiaaB  ■(  d* 
case,  oould  enjoin  the  cutting  iif  llui  iiiilart 
ment  on  Fox  River  and  the  appropdalwa  o(  Or 
surplus  wuler  by  the  Kaukauna  Water  Pnw 
Oq.  which  that  oompany  had  no  ■ 
[So.  65.} 

Argved  OeL  3,  and  A'ov.  i?.  lS9t 
Dee.  tl.  1891. 


rr  ERROR  to  tbe  Cfrcutt  Comt  of  (M» 
gamfe  Coud^,  Wiaconaln.  lo  te*le*  »  dt 
cree  eolered  by  that  court,  io  punoaiee  of  Ik* 
decree  of  tbe  Bupreme  Conrt  of  that  Stttc;  » 
versing  the  decree  of  aaid  State  Cimli  Oaail 
with  insiruciioDB  to  enter  Judgment  iv  ^i*- 
tifl  and  for  an  Injnnction  BiMott  dtlrsdiiw 
restnJDiDft  them  from  laUnc  waia  fna  Ae 
pond  maintained  lir  tbe  dam  tor  bjdnalr 
purpoaea  over  tbe  Fox  River  In  the  BWtlf 
WiscoiiBin.     Affirmed. 

Statement  tj  Mr.  Juitiee  Broww 
Tbla  weaa  complaint  Iti  tbe  natunaftl'B 
In  equity  filed  in  the  Circuit  CoaitoTOatW- 
mle  County,  Wisconsin,  by  tbeOrcmBijul 
Hissistiippr  Canal  Company  againat  Ihi  S» 
bauna  Water  Povrer  Company,  aw)  •  ai^v 
of  otber  defendanta,  least ea  and  icBBBiitdkr 


NoxB.— ^s  to^trMfctton  in  the  ITnffcd  StotM  Sll- 
tnemtCoart.vihtxtfedeniiiatAionarttet,  oruA«r« 
are  drmm  <n  giKrtion  Matutea.trEalv,  or  ConMttutbm, 
see  nota  to  Martin  v.  Hunter.  1: 07;  Hatthewa  v. 
Zane,  E:  IH.  and  WllUams  v.  Norm,  «:  ETl. 

^(ojurlHl<cttona/Oh{tul8(a«8  Suprems  Ctourt 
tn  declare  «taU  lauooCdoi  fn  cotunetutchitateoon- 
MUutlon;  to  rtette  lUartetot  state  orarts  oito  Hm> 
tfmelton  otttate  lam,  see  noCei  to  Bartv.Lam- 
p'hlre,  7:  mv,  and  Commerdal  Bank  of  ClnolDnatl 


jO  to  oQuelon  or  aeoreUon  and  nUeltoli.' ti^  lo, 
•ndotmarahtpqf;  bvwfiatla«>tfa*toud(l«rm4ii«<: 
rvlci^dtvUioivaruma  flparlan  mmara.  aea  nolaa  to 
1004 
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Ingston,  Vt  Bt. 

AilorlpM  (tr  lk«l7Mta«a 
AoTB  lands  mdoetrs" 
Doe  T.  Beebe,  li:  «. 
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maintaioiDgy  lepairing,  and  rebuilding  a  cer- 
tain embaDkment  anddrain  upon  a  certalD  lot 
af  land  upon  the  bank  of  tbe  Fox  River,  in 
fcbe  State  of  Wisconsin,  and  from  cutting, 
bearing  away,  or  removing  such  embankment 
ar  dnuo.  The  case  made  by  tbe  complaint, 
pleadings  and  evidence  was  substantially  as 
Dollows: 
By  an  Act  approved  August  8,1846,  Congress 

KkDted  certain  lands  to  the  State  of  Wiscon- 
,  upon  its  admission  into  the  Union,  for  tbe 
purpose  of  improving  the  navigation  of  the 
rax  and  Wisconsin  Rivers,  the  former  of  which 
it  one  of  the  navigable  rivers  of  the  State,  bav- 
Ine  an  average  flow  of  150,000  cubic  feet  per 
■Siute,  and  affording  a  water  power  of  800 
borne  jMswer  per  foot  Fall.  By  an  Act  approved 
lone  29,  1848,  the  Legislature  accepted  the 

Ent,  and  b^  a  subsequent  Act  entitled  "An 
i  to  Provide  for  the  Improvement  of  the 
hxand  Wisconsin  Rivers,  and  Connecting  tbe 
Bame  by  a  Canal,"  approved  August  8,  1848, 
eveated  a  board  of  public  works  to  superintend 
ihe  Gonsiruetion  of  the  improvements  contem- 
^ated  by  the  Act  of  Congress.  In  this  Act 
B 16)  the  Legislature  provided  that,  '*  when- 
•ter  a  water  power  shall  be  created  by  reason 
of  any  dam  erected  or  other  improvements 
Bade  on  any  of  said  rivers,  such  water  power 
iball  belong  to  the  State,  subject  to  the  future 
action  of  the  Legislature."  The  board  was 
Umited  by  tbe  Act,  in  their  contracts  and  ex- 

Eiditures,  to  the  proceeds  of  the  sale  of  the 
ds  granted  by  Congress.  In  1851  the  State 
made  a  contract  with  Moreran  L.  Martin  for 
the  improvement  of  the  Fox  River  between 
htikit  Winnebago  and  Green  Bay.  At  Eau- 
kawna  in  township  24  N.,  R  18  E.,  were  rap- 
Ida  in  the  Fox  River,  and  the  navigation  at 
thia  point  had  to  be  improved  by  the  const  ruc- 
tion of  a  dam  across  the  river  to  secure  slack 
water,  and  of  a  canal  leading  therefrom  on 
iBbe  north  side  of  the  river  to  a  point  below  the 

In  1858,  tbe  State  of  Wisconsin,  finding 
toelf  unable  to  complete  the  improvement 
iBom  the  j^nt  made  to  it,  incorporated  the 
IV>x  and  Wisconsin  Improvement  Company, 
for  the  purpose  of  carrying  forward  the  Im- 

K Yemenis  of  these  rivers,  and  relieving  the 
te  of  iis  indebtedness  on  account  of  the 
licxrk  already  done,  and  from  its  liability  upon 
Ibl  contracts  not  then  executed.  The  grant 
was  made  upon  condition  that  the  company 
Aoold  file  with  the  secretary  of  state  a  bona 
for  the  vigorous  prosecution  of  the  improve- 
AMt  to  completion,  and  for  tbe  completion  of 
Be  aame  within  tbree  years.  The  bond  was 
ftffilier  condidoned  to  pay  all  the  State's  in- 
Pebtedness  and  to  save  the  State  harmless  from 
10  liability  growmg  out  of  the  improvement. 
Baring  complied  with  all  of  these  conditions, 
of  the  dams,  locks,  water  powers,  and  other 
nances  of  said  works,  and  all  the  said 
to,  powers,  and  franchises  were  passed  to 
Tested  in  the  Fox  and  Wisconsin  Improve- 
MMBnt  Company.  Pursuant  to  the  conditions 
(pif  tbia  grant,  the  improvement  company  went 
to  complete  the  works  as  then  contemplated 
1  in  its  prosecution  of  the  same  in  order  to 
ure  slack  water  navigation  around  the  rap- 
,  in  1858-'54  and  '55  built  a  dam  at  the  head 
«»  the  rapids,  so  as  to  raise  the  water  about 
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eight  feet  above  the  natural  level,  reaching 
f^m  lot  5,  section  22,  south  of  the  river,  to 
section  24  north  of  the  river,  and  also  built  a 
canal  and  locks  on  the  north  side  of  the  river, 
reaching  from  the  pond  created  by  the  dam  to 
the  slack  water  of  the  river  below  the  rapids 
and  below  the  dam.  The  south  end  of  the 
dam  abutted  upon  lot  5,  now  owned  by  the 
Canal  Company.  This  dam  was  built  and 
maintained  by  virtue  of  the  Act  of  the  State 
approved  August  8,  1848,  providing  for  the 
completion  of  such  improvement,  and  there 
was  no  other  authority  for  building  or  main- 
taining tbe  same.  The  dam  so  constructed 
was  maintained  by  the  improvement  coinpany 
and  its  successor,  the  Green  Bay  and  Missis- 
sippi Canal  Company,  until  1876,  when  the 
United  States,  having  taken  title  to  the  im* 
provement  built  the  new  dam  now  in  question 
forty  feet  below  the  old  one,  and  extended  the 
embankment  down  the  river  to  meet  it.  In 
the  belief  that  it  also  owned  the  hydraulic 
power  mentioned  in  the  16th  section  of  this 
Act,  the  improvement  company  bought  lands 
adjacent  to  the  canal  for  the  purpose  of  ren- 
dering such  power  available. 

In  order  to  raise  funds  for  the  completion  of 
the  work  and  the  payment  of  the  State  indebt- 
edness, it  mortgas^ed  the  property  to  the 
amount  of  ^00,000;  and,  also,  under  an  Act 
of  the  Legislature  of  October,  1856,  made  a 
deed  of  trust  to  three  trustees  of  all  the  unsold 
lands  granted  to  the  State  in  aid  of  the  im- 
provement, and  of  all  the  works  of  improve- 
ment constructed  on  the  river,  including  the 
dams,  locks,  canals,  water  powers,  and  other 
appurtenances.  This  trust  deed  was  subse- 
quently foreclose^  for  the  purpose  of  paying 
the  state  indebtedness  and  the  bonds  issued 
under  the  mortgage,  as  well  as  those  secured 
by  the  trust  deed;  and  the  property  upon  such 
foreclosure  was  sold  to  a  committee,  which 
subsequently  became  incorporated  under  the 
name  of  the  Green  Bay  and  Mississippi  Canal 
Company,  plaintiff  in  this  suit,  which  in  this 
matter  became  seised  in  fee  of  aU  the  improve- 
ments, and  all  the  rights,  powers,  and  privi- 
leges connected  with  the  improvement  com- 
pany, including  the  dam  and  canal  and  all  the 
nydraulic  power  thereby  furnished  and  the 
mill  lots  connected  therewith.  Plaintiff  en- 
tered into  possession  of  this  property  and  spent 
considerable  sums  in  improving,  repairing,  and 
operating  such  works  of  improvement.  Find- 
ing its  expenses  largely  exceeded  the  revenue 
derived  from  it  an  Act  of  Congress  was  pro- 
cured in  1870,  authorizing  the  Secretarv  of 
War  to  ascertain  the  amourit  which  ought  to 
be  paid  to  the  plaintiff  for  its  property  and 
rights  in  the  canal,  which  amount,  bein^  sub- 
sequently settled  by  a  board  of  arbitration,  a 
deed  was  made  to  the  United  States  of  the  en- 
tire property,  with  a  reservation  of  the  water 
power  created  by  the  dam,  and  by  the  use  of 
the  surplus  water  not  required  for  the  purposes 
of  navigation,  with  the  rights  of  protection 
and  reservation  appurtenant  thereto,  and  the 
land  necessary  to  the  enjoyment  of  the  same, 
and  acquired  with  reference  to  such  use. 

The  dam  which  furnishes  such  hydraulic 

{)ower  rests  upon  the  south  side  of  the  river  on 
ot  5  of  the  government  survey,  which  lot  in 
its  uatural  condition  was  low  and  scarcely 
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raiwd  above  tbe  sarfac*  of  tbe  wftter  in  tbe 
river  BtiU  uatnrtJ  stage.  laordertoniBintalii 
a  bead  of  water  In  Uie  pood  for  tbe  purpoae  ot 
anylgalioa  or  hydraulic  power,  it  was  Decesso- 
ry  to  bund  aoembaiikinetit  about  tea  feetbigh, 
and  of  a  tbickuess  and  stren^  luffldeot  to 
hold  tbe  watariu  the  pood;  sucb  embankment 
waa  built  and  exteaded  across  tbe  froataof  lots 
5,  6,  and  7,  sbortly  before  tbe  conatructloo  of 
the  dam.  This  lot  number  B  was  catered  by 
one  DeoniBton  In  183B.  He  afterwards  assigned 
hia  duplicate  therefor  to  oae  Hathaway,  who 
received  a  patent  from  the  United  States,  Au- 
gust 10,  1837.  His  title,  through  several  Tnesne 
coaveyancea,  became  vested  ia  tbe  Water 
Power  Company,  May  14,  1880,  but  no  au- 
thority was  ever  obtained  from  the  owner  of 
this  lot  to  erect  or  abut  tbe  dam  upon  It,  or  to 
build  an  embankment  upon  it,  aod  no  oondem- 
nation  proceedings  under  the  Act  of  1848  to 
obiain  an  appraisal  of  damages  to  sucb  lot 
were  proved  at  the  trial.    Lota  6  and  7,  also 


of  lot  S-from  one  Beardalej  and  of  lobl  id 
7  from  Hunt  In  1880,  b^an  to  excanta  ni 
build  a  canal  upon  theae  laiids.  In  oxIr  la 
draw  water  from  the  pond  on  the  logtk  ride, 
anduae  tbeaameforbydraaliepiiipaKa,«k(a  \f 
plaintiff  eave  notice  in  writing  of  In  dain  la 
audi  hyoTsalic  power,  •taiing  that  il  would 
resist  the  breakiDg  of  such  embaekawat  ud 
tbe  drawing  of  water  from  the  pCBd,  thent; 
depriving  plaiotifl  of  the  tiae  thereof,  aad  d 
tbe  control  of  and  domloton  over  die  hk. 
The  other  defendant*  daimed  the  right  to  w 
the  water  from  tbe  canal  of  the  Water  Riaa 


circuit  court,  and  an  appeal  taken  to 

preme  Court  of  the  State,  hj  whidi  the  dea 
of  the  circuit  court  waa  reversed,  and  the  a 
renwodcd  to  that  court  with   f    


them  from  drawing  any  water  fran  the.paad 


originally  entered  by  Dennlston,  Ue  fmmedi- 
alely  above  lot  S,  and  in  their  natural  state 
were  also  low  and  flat.  In  1B54,  one  John 
Hunt,  then  the  owner  In  fee  of  these  lota, 
granted  to  the  improvement  company.  Ita  aao- 
ceaeora  and  assignii,  tbe  right  to  erect  and  for- 
ever maintain  an  embankment  of  the  dimen- 
aiona  as  surveyed  by  the  engineer  of  said 
company,  reserving  tbe  right  to  "myself  to  use 
said  embankment  when  completed,  but  not  so 
that  tbe  same  iball  be  injured  tbrongh  lota  6 
and  7;  .  .  .  alao  tbe  privilege  of  excavat 
Ing  a  ditch  along  tbe  aontb  or  eaat  aide  of  laid 
embankment,  not  exceeding  three  feet  in 
wtdth."  Under  and  by  virtue  of  such  er~~' 
tbe  Improvsment  company  built  the  emb 
ment,  aod  dug  the  dllch,  and  the  same  have 
ever  been  maintained  under  and  br  virtue  of 
■ndi  grant  and  the  l^alatlva  Act  ot  1848. 

The  defendant,  the  Eaakauna  Water  Pow- 
er Company,  claiming  to  own  that  part  ot  lota 
6,  S,  and  7,  ujacent  to  Fox  River,  by  pnrchaae 
lOM 


and  the  other  defendanta  aucd  oat  il 
error,  daiming  that  there  waa  dnwn  Is  V» 
lion  the  validity  ot  a  statute  of  tha  SUB.  mi 
of  an  authority  ezerdsed  ui  *      '    "' 
the  ground  of  their  repugnai 

tloo  of  the  United  Btatea.     

mis*  tbe  writ  of  errw  npoa  the  pwnd  Ikai  as 
federal  queatlon  wai  involved  waa  poalpSHl 
to  a  conAderatlon  of  the  cms  upiM  tta  ■■h 

JfaMrt.  AlfrwdL  Omt  udD.I.O>«> 
war.  for  plaintlffB  In  enor: 
lie  appellate  comt  revtowa  tba  nMnca  h 

equity  oanaea  In  the  oame  muMC  aa  Iba  fa«l 
of orinnal  JorladtotloB.  In  "— ™  Ibw«b 
tiM  rule  laoUwrwliB. 

OaOin  T.  AMM,  9  Wli.  iTt;  AM  *.  I« 
UWti.MS. 

The  (qrinloa  ot  the  SnpcaH*  Oont  of  Wk 

ittr.fc 


laot        Kaukauha  Watbb  Power  Co.  t.  Oskem  Bat  Jb  Mim.  Cahal  Cow        S5i-28t 


ooDflio  in  tbti  CAM  It  a  put  of  the  record  to  be 
ezaroiDed  by  tbti  court  ia  determiniog  the 
qu<*8tioD  of  iu  lurladictloD. 

Delmas  ▼.  MerehanU  Mut  In$.  Cb.  81 U.  8. 
14  Wall  661-667  (20:  767-760);  Murdoek  ▼. 
MemphU,  87  U.  8.  d  Wall  600-688  (22:  420- 
448 1;  Orom  ▼.  United  Statm  Marta.  €h.  108  U. 
a  477  (27:  795);  Kreiffer  y.  She^  It  Co.  125 
U.  8.  89-44  (81:  675-677):  Kidd  r.  P^ttnan. 
129  U.  8.  1-16  (82:  846-848). 

No  maD  can  be  depri?ea  of  bis  llber^  or 
property  bnt  by  tbe  Judgment  of  his  peers  or 
Ibe  law  of  tbe  land. 

Durkei  ▼.  JaneitHU,  28  Wis.  464;  Mom 
▼.  Bart,  24  Wis.  89;  Tapior  y.  Bfrt$r,  4  Hill, 
140;  CoUr.La  Granffe,  lit  U.  8.  1  (28: 896); 
JamniOe  y.  CarpenUr,  8  L.  K  A.  808,  77 
Wis.  288-801. 

if  a  federal  question  was  raised  by  dear  and 
Becc^Mary  lotendment,  it  Is  sufficient  to  sustain 
Uieiufiaaiction  of  this  court 

WiUon  y.  Block  Bird  Ormk  Monk  Co.  27 
U.  8.  2  Pet  245-250  (7:  41»-414);  Briim 
Froprieton  y.  Boboken  Land  dtimp,  Oo.  68  U. 
8.  1  Wall  116-142(17:  571-576);  OkiMgo  L, 
Jm.  Co,  y.  NeMeo.  118  U.a  574-579(28: 1084- 
1066):  Jftirray  y.  ChaHetUm,  96  U.  8.  482- 
442  (24:  760-761);  Furmam  y.  Niehol,  76  U.  a 
8  Wall.  44-56  (19:  870-875);  Armotrong  y. 
^<JWii«  County,  41  U.  8.  16  Pet  281-285  00: 
965. 966);  Burtka  Lake  dt  T.Ganal  Co.  y.  Tuba 
County  Supor.  CY.  116  U.  8. 410  (29:  671);  Bead 
y.  Amookeaa  Mjg,  Co,  118  U.  8.  0  (28:  889); 
Provident  Sat.  InH.  y.  Jero^  Cit^  118  U.  8. 
506  (28:  1102);  Btrauder  y.  Weot  Virainia,  100 
U.  8.  808  (25:  664);  iBr  potis  Virgiiia,  100  U. 
a  889  (25:  676). 

Tbe  owner  of  tbe  bank  of  a  nayicable  stream 
takes  to  tbe  tbread  of  tbe  stream  intb  tbe  rigbt 
to  use  tlie  water  wblcb  flows  oyer  bis  land, 
subject  only  to  tbe  easement  of  na?igation« 

Jonm  y.  Ptttibone,  2  Wis.  808;  WaOotr  y. 
Skopardoon,  2  Wis.  884,  4  Wis.  486;  MoH- 
ner  y.  SehuUe,  18  Wis.  698;  Amdd  r.  Bl- 
more,  16  Wis.  509;  Barrinaton  y.  Bdwardt, 
17  Wis.  586;  Tateo  y.  JvdL  18  Wis.  118; 
OUon  y.  MorriU.  42  Wis.  208:  Detapiaino 
y.  Chieoffo  dt  K  W.  B.  Co,  42  Wis.  214; 
Weitbrod  y.  Chieaifo  d  Jf.W.R.  Oo.  18  Wis. 
85,  Bfoar  y.  Okieago  d  N.W.  R.Oo,^  Wis. 
624;  Nortrooo  y.  OrMki,  65  Wis.  599:  Janeo- 
WUtf  y.  Catpentor,  8  L.  R  A.  808, 77  Wis.  288; 
Chamtco  y.  Maek.  10  L.  K  A.  207,  77  Wis. 
578-577. 

Tbe  rIgbt  of  water  belug  InseparaUe  from 
tbe  land,  and  pared  of  tlie  estate,  sucb  rigbt 
passes  witb  tbat  wblcb  Is  conveyed  and  re- 
maios  witb  tbat  wblcb  Is  retained. 

Merr^flM  y.  Woreettor,  110  Mass.  216-219; 
TourtoUoi  y.  PhMpo,  4  Oray.  870-876;  Pratt  y. 
Lamoon,  2  Allen,  275-284-287:  J^Ur  r,  Wilk^ 
inoon,  4  Mason,  400;  Angell,  Watercourses. 
«§  90-97;  BUiok  River  Imp,  Co.  r.  La  Croeoe 
B.dtT.Co.^  Wis.  659-te2. 

8bou1d  it  be  detennloed  tbat  tbe  taking  of 
water  power  under  sakl  section  16  wss  for  a 
public  use,  tben  said  section  was  yold,  and  not 
due  process  of  law,  because  ssld  Act  of  1848 
did  not,  ndtber  did  any  otber  Act  of  tbe  Leg- 
islature of  Wisconsin,  proyide  a  way  aiKi 
means  for  ssoertaininc  and  maldng  tbe  com- 
peosatioo  tbat  sboukl  oe  paid  for  tbe  propetty 
lo  taken. 

tit  D.  a. 


AoAm^ y.  United 8Uiiee,^Yf\M.  896;  Joneo 
y.  UiUted  Statee,  48  Wis.  88&-404:  PunuMu 
y.  Oreen  Bag  d  M.  Canal  Co.  90  TJ,  6.  la 
Wall  166-176  (20:  557-560):  Bhepardeon  y. 
Milwaukee  dB.E.Co.t  Wis.  605;  Powere  y. 
Beare,  12  Wis.  218;  Norton  y.  Ptdt,  8  Wis. 
714;  BMine  v.  Milwaukee  dH.R.  Cb.  6  Wis. 
686;  Loop  y.  Chamberlain,  20  Wis.  185;  Sher- 
man y.  Milwaukee,  L.  8.  d  W.  R  Co.  40  Wis. 
645. 

Wbere  priyate  property  was  sougbt  to  be 
taken  for  a  public  use,  witnoat  lust  compensa> 
tion  being  first  made  or  proyidea  for.  tbe  owner 
bad  bis  remedy  dtber  in  ejectment,  trespass, 
or  by  InJuDctlon. 

anerman  y.  Mffwaukee,  L,8,d  W.B.Co.4f> 
Wis.  6^  Oilman  y.  8Mowan  d  F.  du  L.  R. 
Cb.40  Wis.  658;  Bieeeh  y.  Chicago  dN.  W.  B. 
Oo,  48  Wis.  188;  Weiebrod  y.  Chicago  d  N.  W. 
B.  00.91  Wis.  602;  i/^oor  y.  Chicago  d  N.  W. 
J2L  Cb.  26  Wis.  624;  MeV^Y.  Oreen  BagdM. 
R  06.42  Wis.  582. 

Tbe  law  that  priyate  property  cannot  be 
takeo  for  priTate  use,  and  auo  that  it  caonol 
be  taken  for  public  use,  without  Just  compen- 
sation, was  and  Is  tbe  law  of  tbe  land  ind^ 
pendent  of  the  state  constitution. 

Calder  y.  BuU,  8  U.  a  8  DslL  886-888 
(1:  648,  649):  Wilkinfon  y.  Leland,  27  U.  a 
2  Pet  627-658  (7:  542-558);  Durkee  r.  Janee- 
tille,  28  Wis.  464-467:  T^tgtar  y.  Porter^ 
4  mil.  140;  Powere  y.  Bergen,  6  K.  T.  858; 
Baleigh  d  O.  R  Co.  ▼.  Dane,  19  N.  C.  451; 
Batch  y.  Vennont  CenL  /L  Cb.  25  V t  49-M. 

Mr,  Moaos  Hoop«r,  for  defendant  in 
error: 

No  federal  question  was  raised  and  pro- 
sented. 

A  federal  question  must  baye  been  raised  and 
presented  in  tbe  trial  court  of  tbe  8tat^tn  order 
to  giye  this  court  Jurisdiction. 

Murdoek  y.  HopHne,  87  U.  8.  20  Wait  590^ 
685(22:  429,444):  ParmaleeY.  Lawrence,79\} 
a  11  Wall  86,  88,  89  (20:  48,  49):  Stdnm  r. 
PrankUn  Cbiinly,  81  U.  8.  14  WaU.  16.  10- 
22  M:  846.  847,  848);  Fam^  r.  TowU,  6$ 
U.  8.  1  Blark,  850  (17:  216);  Bimmermmn  y. 
Nebraeka,  116  U.  8.  54  (29:  585);  Meeeenger  y. 
Maeon,  77  U.  8. 10  Wall.  507  aO:  1028);  Santa 
OruM  Countu  Supre,  y.  Santa  Crue  B.  Oo.  Ill 
U.  8. 861, 862(28:  456);  Sueqvehanna  Boom  Co. 
y.  Weet  Branch  Boom  Oo,  110  U.  8.  57-59^ 
(98:  69.  70);  Walker  y.  8au9inet,  92  U.  a  90. 
98  (28:  678, 679);  (^uteau  y.  Oibeon,  111  U.  8. 
200,  201  (28:  400,  401). 

No  title,  right,  or  priyllege  or  Immunity  io 
spedsUy  set  up  or  churned. 

Spiee  y.  BUnoie,  128  U.  8.  181,  181 
(81:  80,  91);  Baldwin  y.  KaneaM,  129  U.  8.  62. 
56.  57  (82:  640^2);  ChapjM  y.  Bradehaw, 
128  U.  a  18i-184  (82:  869.  870);  Detroit 
City  B.  Oo.  y.  Uuthard,  114  U.  8.  188- 
187  (29:  118,  119) :  Santa  0ru9  Oountg  Supre, 
y.  ^nto  Onte  B.  Co.  Ill  U.  a  861  M: 
456):  Brown  y.  Colorado,  106  U.  a  9&-97  (87: 
182,  188);  Clark  y  Bmn^hania,  128  U.  a 
895-897  (82:  487.  488) 

Tbe  8upreoie  Court  of  Wisoonda  acted  is 
this  case  nmply  as  a  court  of  reySew.  There- 
fore tbe  plalnttlb  in  error  could  not  gtfo  this 
court  1urisdlctk»  bj  raldng  or  presentiDg  a 
federal  question  in  tnat  court 

Baldwin  r.  £mneae.V»V.B.m,tnm:  MO. 
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Canal  Ck)mpany  maintaios  its  paramonnt  and 
exclusive  right  to  the  use  of  the  water  flowing 
in  front  of  such  lot.  Third.  While  it  is  un- 
doubtedly true  that  the  first  dam  and  embank- 
ment were  constructed  in  the  years  1858  to 
1855,  before  the  constitutional  amendment  was 
adopted,  the  new  dam,  the  southerly  end  of 
which  also  abutted  on  lot  5,  as  well  as  the  em- 
bankment connecting  this  with  the  old  dam. 
was  not  built  until  1876;  and  in  the  construction 
of  these  the  Water  Power  Company  claims  that 
it  was  deprived  of  its  property  without  due 
process  of  law.  The  allegation  of  the  answer 
in  this  connection  is  "that  the  dam  which  now 
raises  the  water  of  said  Fox  River  for  the  fill- 
ing of  said  ^vernment  canal,  in  the  said  com- 
plaint mentioned,  is  not  the  same  dam  which 
was  built  by  the  board  of  public  works,  and 
in  said  complaint  referred  to;  that,  after  the 
United  States  became  the  owner  of  said  canal 
and  water-way,  and  in  about  the  year  1874, 
the  United  States  abandoned  said  old  dam  and 
built  a  new  one,  .  .  .  the  southerly  half  of 
which  said  new  dam  and  which  point  of  abut- 
tal is  upon  land  which,  prior  to,  and  at  the 
time  of,  the  commencement  of  this  suit,  be- 
longed to,  and  was  in  the  possession  of,  and 
Btillbelongs  to.  and  is  in  the  possession  of,  the 
[271 J  defendant,  the  Eaukauna  Water  Power  Com- 
pany; ....  that,  after  the  building  of 
said  new  dam  by  the  United  States,  as  afore- 
said, it,  the  said  United  States  constructed  and 
extended  the  said  embankment  along  the  south- 
erly shore  of  said  Fox  River,  on  said  lot  5, 
from  the  said  old  dam  down  stream  to,  and 
Joined  and  terminated  the  same  upon,  its  said 
new  dam,  as  the  same  is  now  in  use;  and  these 
defendants  state,  upon  information  and  belief, 
that  neither  the  United  States  nor  any  other 
party  ever,  by  purchase,  condemnation,  dedi- 
cation, or  in  any  other  way,  acquired  of  or 
from  the  owner  of  said  lot  5,  the  right  to  so 
construct  or  abut  said  new  dam  upon  said  lot 
5,  or  to  so  lene:then  or  construct  said  new  part 
of  said  embankment  thereupon,"  etc. 

We  think  these  facts  and  alle^tions  are  suf- 
ficient to  raise  the  constitutional  question 
whether  the  property  of  the  Water  Power 
Company  has  been  taken  without  compensa- 
tion, and  that  the  motion  to  dismiss  should, 
therefore,  be  denied. 

(2)  The  Act  of  the  Legislature  of  Wisconsin 
of  August  8, 1848,  in  so  far  as  it  provided  that 
the  water  power  created  by  the  dam  erected, 
or  other  improvements  made  on  the  river, 
should  l)elong  to  the  State,  is  claimed  to  be  in- 
valid upon  the  ground,  first,  that  it  purported 
to  take  private  property  for  a  private  purpose; 
and  second,  that  if  it  were  held  to  be  the  tak- 
ing of  private  property  for  a  public  purpose, 
it  was  void  under  the  Constitution  of  the  State, 
and  not  due  process  of  law,  because  the  Act 
did  not  provide  a  method  of  ascertaining  and 
making  compensation  for  the  property  so 
taken.  Practically  the  only  question  la, 
whether  this  act  was  valid  in  so  nur  as  it  au- 
thorized the  State  to  take  and  appropriate  the 
water  power  in  question. 

It  is  the  settled  law  of  Wisconsin,  announced 
in  repeated  decisions  of  its  Supreme  Court, 
that  the  ownership  of  riparian  proprietors  ex- 
tends to  the  centre  or  thread  of  the  stream, 
subject,  if  such  stream  be  navigable,  to  the 
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right  of  the  public  to  its  use  ai  a  pnUie  U^ 
way  for  the  passage  of  vesaela.  Jcmm  ? .  Mi- 
hone,  2  Wis.  808;  WaOeer  ▼.  Skepofdum,  SWii 
884,  4  Wis.  486;  Narerom  v.  Grifthi,  65  Wii 
599.  In  Jatunaie  ▼.  CarpenUr,  77  WIl  286, 
8  L.  R  A.  808,  it  Is  said  of  the  riparian ovner.  I 
'*He  may  construct  docks,  landing  places,  pien 
and  wharves  out  to  navigable  witen  if  tlw 
riv(r  is  navigable  in  fact,  but  if  it  is  not  » 
navigable  he  may  construct  anything  he  pleaia 
to  the  thread  of  the  stream,  nnkss  it  injum 
some  other  riparian  proprietor,  or  tbote  har- 
ing  the  superior  right  to  use  the  watera  for 
hydraulic  purposes.  .  .  .  SubJectiotheK 
restrictions,  he  has  the  right  to  use  hb  lud 
under  water  the  same  as  above  water.  It  k 
bis  private  property  under  the  prntectioa  of 
the  Constitution,  and  it  cannot  be  taken,  or  iti 
value  lessened  or  impaired,  even  for  pabbc 
use,  'without  compensation,'  or  'witboai  due 
process  of  law/  and  it  cannot  be  taken  it  all 
for  anyone's  private  nae."  With  retpect  tc 
such  rights,  we  have  held  that  the  lav  of  the 
State,  as  dedared  by  its  Supieme  Coon,  ii 
controlling  as  a  rule  of  property.  Bama  t. 
Keokuk,  flS  U.  S.  824  [24:2241;  PiBdoer  v.  &f4, 
187  U.  8.  661  [84: 8191;  ^ai^in  v.  JMsa.  1« 
U.  8.  871  [85:  428].  There  is  no  doubt  nnder 
the  facts  of  this  case,  that  the  owner  of  lot  ft 
was  entitled  to  compen&atioo  for  the  land  ip> 
propriated  by  the  State  in  the  ooofltznctioB  cf 
the  dam  and  of  the  embankment  in  front  of 
the  lot.  To  what  extent  he  was  entitled  lo  the 
use  of  the  water  power  created  by  the  dam.  m 
against  the  public  and  the  other  riparian  ovi- 
ers,  may  be  difficult  of  ascertainment,  depend- 
ing as  it  does  largely  upon  the  number  of 
proprietors,  the  wicith  ana  depth  of  the  rifo. 
the  volume  of  the  water,  the  amonnt  of  fA 
and  the  character  of  the  mannfactorBS  to  which 
it  was  applicable.  Nor  is  it  necfiiy  lo  m- 
swer  the  question  in  this  case,  since  it  appea 
that,  whatever  this  property  is,  it  has  bees  ap> 
propriated  and  no  provision  made  for  tfaecnm- 
pensation  of  the  owner. 

The  case  of  the  plaintilT  Gansl  Compasydt' 
pends  primarily,  as  stated  above,  npos  ihi 
legality  of  the  legislative  Ad  of  18A8.  whcnkf 
the  State  assumed  to  reserve  to  itsdf  ny  wa- 
ter power  which  should  be  created  t?  iki 
erection  of  the  dam  across  the  river  si  ihh 
point  No  question  is  made  of  the  power  sT 
the  State  to  construct  or  authorise  the  coonv- 
tion  of  this  improvement,  voA  to  devote  lo  k 
tfje  proceeds  of  the  land  grant  of  the  TsM 
States.  The  improvement  of  the  nsi*  ""' 
of  a  river  is  s  public  purpose,  and  the 
tration  or  appropriation  of  land  or  olhv 
erty,  therefore,  tor  anch  purpose,  li  doil 
a  proper  exercise  of  the  antliarity  of  the 
under  its  power  of  eminent  doiMin.  Usii 
the  other  hand,  it  Is  probably  trae  thU  &  b 
b^ond  the  competency  of  the  Stale  loi 
priate  to  itself  the  pwycrty  of  indir' 
the  sole  purpose  of  creatliig  a  wmla  , 
be  leased  for  manufkctuiing  puipossi  1^ 
would  be  a  case  of  taking  tte  piuJMV  of  ssi 
man  for  the  bendltof  another,  wUeh  liart  a 
constitutions!  exodae  of  the  right  of 
domain.  But  if,  in  the  oRclkw  of  a 
dam  for  a  lecoffniied  public  pnipoM. 
uecesBsrDy  proauced  a  surplos  of  wsia 
may  property  be  used  for  ouonfiMiari^rp^ 
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Id  other  words,  it  coDdsts  of  the  difTerence  of 
level  between  the  sniface  where  the  stream 
lint  touches  hfs  land,  and  the  surface  where  it 
leaves  it. 

irCalnumt  y.  WkUdker,  8  Rawle.  84,  80; 
LawmmY,  Mawt,  62  Wis.  818,  Wi;  Brown  r. 
.8<u«A.45Pa.61,66. 

Where  the  primary  object  of  the  exercise  of 
«minent  domain  is  public,  the  fact  that  a  pri- 
vate use,  not  alone  justif  ving  such  exercise,  is 
also  subserved,  does  not  invalidate  the  exercise 
•of  that  right 

JBubbani  v.  ToUda,  81  Ohio  8t.  896;  Malone 
T.  Toledo,  84  Ohio  St.  541;  Wai&r  Works  Co.  of 
Indianapolis  y.  Burkhart,  41  Ind.  864;  Oromie 
T.  Wabash  d  B,  Canal  Trustees,  71  Ind.  808. 
311;  Wyoming  Ooald  Transp.  Co.w.  Price,  81 
Pa.  166;  Dinoley  v.  Boston,  IW  Mass.  644, 659; 
Hemoard  t.  New  York,  7  K.  Y.  814.  886;  Bex- 
ford  y.  Kn^ht, 11  N.  T.  808, 814;  Spaulding  v. 
Lowea,  88  Pick.  71 ,  80:  Oeorge  v.  Mendon  Sdtool 
DisL  6  Met.  497,610;  French  v.  Quiney,  8  Allen. 
-8, 18, 18;  Baleigh  dbO.  B.Ch.  v.  Datis,  18  N. 
C451. 

If  State  could  appropriate  under  condemna- 
tion, and  Stale  has  appropriated,  the  necessary 
presumption  is  that  tiie  owner  consented  to  the 


Pierson  v.  Cincinnati  d  W.  Canal  Co,  8 
Disney ,  100, 104,105;  Nelson  v.  Fleming  JM  Ind. 
:819,  481-428;  Carpenter  v.  8taU,  18  Ohio  St. 
457,  461-466;  Corwin  v.  Cowan,  12  Ohio  St. 
^9,680. 

The  chance  in  dam  landing  of  forty  feet, 
made  in  1876,  does  not  affect  Uie  question. 

StaekpoUY,  Curtis,  82 Me.  888. ^.  887;  Da- 
^sfis  V.  Brigham,  29  Me.  891.  402;  CarlisU  v. 
•Cooper, %i  N.  J.  Eq.  676,  595;  OgU  v.  Dill,  56 
Ind.  180;  Johnson  v.  Band,  6  If.  H.  22;  Sto- 
^ueUY.  Flagg,  11  Mass.  864;  Farrington  Y.Blish, 
14  Ma  423. 

It  must  be  presumed  that  the  claimant  hav- 
ing a  jud^ent  against  the  United  States  would 
receive  his  pay.  A  pledge  of  the  credit  of  a 
iown.  or  county,  or  State  has  been  held  a  suf- 
tident  fund. 

Connecticut  Biter  B,  Co,  v.  Franklin  County 
€cmrs,  127  Mass.  50;  Talbot  v.  Hudson,  16 
•Gray,  417,  481;  Blate  v.  Messenger,  27  Minn. 
119;  Be  Appluiationof  Neu>  r<?rife,  99  N.  Y.  569; 
Chamberlin  v.  Morgan,  68  Pa.  168:  Long  v.  Ful- 
ler,e^  Pa.  170;  Brook  v.  Hishen, 40  Wis.  674; 
JeffersonviUe,  M,  dl.R  Co,  v.  Daugherty,  40 
Ind.  83;  McCormick  v.  LafayetU,  1  Ind.  48; 
-Boger  V.  Bradshaw,  20  Johns.  744; 

Where  there  has  been  acquiescence  in  the 
«ntry  of  a  partv  claiming  under  right  of  emi- 
sent  domain,  the  settled  policy  of  Wisconsin 
has  been,  to  give  the  owner  his  remedy  by 
award,  and  not  by  ejectment  or  trespass  or 
forcible  entry.  Statutes  which  authorize  the 
taking,  but  do  not  make  proper  provision  for 
'Compensation,  are  held  valid  so  far  that  they 
may  be  aided  by  a  subsequent  act  providing 
compensation. 

Hamlin  v.  Chicago  d  N,  W.  B.  Co,  61  Wis. 
U15;  Buchner  v.  Chicago,  M.  d  N.  W.  B.  Co,  66 
Wis.  408, 60  Wis.  264;  Milwaukee  d  N,  B.  Co. 
T.  Strange,  68  Wis,  178;  TayUrr  v.  Chicago,  M. 
4i8i.  P,R  Co.  68  Wis.  827;  Cassidy  v.  Chi- 
cago db  N.  W.  B.  Co.  70  Wis.  440;  State  y,Sey' 
enour,  85  N.  J.  L.  47,  56;  OreenviUe  Turn.  v. 
8eifmaur,2lZV,  J.  Eq.  458,  460;  Cairo  d  F.  B. 
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Co,  V.  Turner,  81  Ark.  494,  604;  McCauteii  ▼. 
WeOer,  12  Cal.  600.  681. 

Mr,  Justice  Brovm  delivered  the  opinion      [SOO] 
of  the  court: 

(1)  The  only  question  involved  in  this  case 
proper  for  us  to  consider,  is  whether  the  Act 
of  the  Legislature  of  Wisconsin  of  August  8, 
1848,  reserving  to  the  State  the  water  power 
created  by  the  erection  of  the  dam  over  the 
For  lUver,  as  construed  by  the  Supreme  Court 
of  the  State,  and  the  proceedings  tbereuuder. 
operated  to  deprive  tne  plaintiffs  in  erroi  <k 
their  property  without  due  process  of  I'ur. 
l^otwitbsluDmnff  the  inhibition  of  the  Coi  sti 
tution  is  not  dminctly  put  in  issue  by  the 

1)leadinirs,  nor  directlv  passed  upon  in  the  of|» 
on  of  the  court,  it  is  evident  that  the  ct  at 
could  not  have  reached  a  conclusion  adverse  to 
the  defendant  company  without  boldiuf,  cither 
that  none  of  its  property  bad  been  t&eu,  or 
that  it  was  not  entitled  to  compensation  there 
for,  which  is  equivalent  to  saying  tbal  it  bad 
not  been  deprived  of  its  property  without  due 
process  of  law.  This  court  bus  had  frequent 
occasion  to  hold  that  it  is  not  alwa^ys  nece*isary 
that  the  federal  question  should  appear  affirm- 
atively on  the  record,  or  in  the  opinioln,  if  an 
adjudication  of  such  question  were  necessarily 
involved  in  the  disposition  of  the  caste  bv  the 
state  court.  Wilson  v.  Black  Bird  Creek  Marsh 
Co.  27  U.  S.  2  Pet.  245  [7:  412];  Armstrong  v. 
Athens  County,  41  U.  S.  16  PeU  281  [10:965]: 
Chicago  L.  Ins.  Co.  v.  NeedUs,  118  0.  S.  574 
[88rl084];  Eureka  Lake  d  T,  Canal  Co,  v. 
Tuba  County  Super.  Ct,  116  U.  8.  410  [29: 671]. 
It  is  argued  by  the  defendant  in  error  tbot, 
inasmuch  as  the  Act  of  the  Legislature  com- 
plained of  was  enacted  in  lb4d,  and  the 
14th  Amendment  to  the  Constitution  wis  not 
adopted  until  1868,  the  provision  of  the  latter 
a^inst  the  "depriving*'  a  person  of  property 
without  due  process  of  law  has  no  application 
to  this  case.  There  are  several  answers  made 
bv  the  plaintiff  in  error  to  tbis  contention: 
first.  It  was  not  the  Ac^  Uself  which  deprived 
the  Water  Power  Company  of  its  pioperty. 
but  the  proceedings  taken  under  the  Act,  and 
so  far  as  such  proceedings  were  taken  subse- 

?[uent  to  the  constitutional  amendment,  tbey 
all  within  its  inhibition.  It  may  well  be 
doubted  whether  the  mere  construction  of  the 
dam  and  embankment  operated  of  itself  to  de- 
prive the  owner  of  lot  5  of  an^  right  to  the  [2701 
water  power,  as  the  water  continued  to  flow 
past  the  lot  as  it  had  previously  done,  though 
at  a  higher  level  than  before.  Be  this  as  it 
may,  however,  it  is  possible  that  the  notice 
given  by  the  Canal  Company,  in  1880,  of'  its 
claim  to  the  exclusive  right  to  this  water  ^wer 
may  be  considered  as  a  deprivation  within  the 
meaning  of  the  amendment.  Until  this  time 
there  bad  been  no  active  interference  with  any 
claim  or  riparian  rights  belonging  to  the  Water 
Power  Company.  Second.  If  the  erection  of 
the  dam  and  embankment  be  treated  as  an  as- 
sertion of  an  exclusive  right  to  the  water  power 
in  front  of  these  lots,  perhaps  the  maintenance 
of  this  dam  and  embankment  may  be  regarded 
as  a  continuous  deprivation  of  the  rights  of  the 
riparian  owner  to  such  water  power,  within 
the  meaning  of  the  constitutional  provision. 
The  act  of  aeprivation  continues  so  long  as  the 
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Canal  Ck)iD|>aDy  maintains  its  paramount  and 
exclusive  right  to  the  use  of  the  water  flowing 
in  front  of  such  lot.  Third.  While  it  is  un- 
doubtedly true  that  the  first  dam  and  embank- 
ment were  constructed  in  the  years  1858  to 
1855,  before  the  constitutional  amendment  was 
adopted,  the  new  dam»  the  southerly  end  of 
which  also  abutted  on  lot  5,  as  well  as  the  em- 
bankment connecting  this  with  the  old  dam. 
was  not  built  until  18?6;  and  in  the  construction 
of  these  the  Water  Power  Company  claims  that 
it  was  deprived  of  its  property  without  due 

f)rocess  of  law.  The  allegation  of  the  answer 
n  this  connection  is  "that  the  dam  which  now 
raises  the  water  of  said  Fox  River  for  the  fill- 
ing of  said  government  canal,  in  the  said  com- 
plaint mentioned,  is  not  the  same  dam  which 
was  built  by  the  board  of  public  works,  and 
in  said  complaint  referred  to;  that,  after  the 
United  States  became  the  owner  of  said  canal 
and  water-way,  and  in  about  the  year  1874, 
the  United  States  abandoned  said  old  dam  and 
built  a  new  one,  .  .  .the  southerly  half  of 
which  said  new  dam  and  which  point  of  abut- 
tal is  upon  land  which,  prior  to,  and  at  the 
time  of,  the  commencement  of  this  suit,  be- 
longed to,  and  was  in  the  possession  of,  and 
Btilibelongs  to.  and  is  in  the  possession  of,  the 
[271 J  defendant,  the  Eaukauna  Water  Power  Com- 
pany; ....  that,  after  the  building  of 
said  new  dam  by  the  United  States,  as  afore- 
said, it,  the  said  United  States  constructed  and 
extended  the  said  embankment  along  the  south- 
erly shore  of  said  Fox  River,  on  said  lot  5, 
from  the  said  old  dam  down  stream  to,  ana 
Joined  and  terminated  the  same  upon,  its  said 
new  dam,  as  the  same  is  now  in  use;  and  these 
defendants  state,  upon  information  and  belief, 
that  neither  the  United  States  nor  any  other 
party  ever,  by  purchase,  condemnation,  dedi- 
cation, or  in  any  other  way,  acquired  of  or 
from  the  owner  of  said  lot  5,  the  right  to  so 
construct  or  abut  said  new  dam  upon  said  lot 
5,  or  to  so  lene:then  or  construct  said  new  part 
of  said  embankment  thereupon,"  etc. 

We  think  these  facts  and  allegations  are  suf- 
ficient to  raise  the  constitutional  question 
whether  the  property  of  the  Water  Power 
Company  has  been  taken  without  compensa- 
tion, and  that  the  motion  to  dismiss  should, 
therefore,  be  denied. 

(2)  The  Act  of  the  Legislature  of  Wisconsin 
of  August  8, 1848,  in  so  far  as  it  provided  that 
the  water  power  created  by  the  dam  erected, 
or  other  improvements  made  on  the  river, 
should  belong  to  the  State,  is  claimed  to  be  in- 
valid upon  the  ground,  first,  that  it  purported 
to  take  private  property  for  a  private  purpose; 
and  second,  that  if  it  were  held  to  be  the  tak- 
ing of  private  property  for  a  public  purpose, 
it  was  void  under  the  Constitution  of  the  State, 
and  not  due  process  of  law,  because  the  Act 
did  not  provide  a  method  of  ascertaining  and 
making  compensation  for  the  property  so 
taken.  Practically  the  only  question  is, 
whether  this  act  was  valid  in  so  nur  as  it  au- 
thorize the  State  to  take  and  appropriate  the 
water  power  in  question. 

It  is  the  settled  law  of  Wisconsin,  announced 
in  repeated  decisions  ci  its  Supreme  Court, 
that  the  ownership  of  riparian  proprietors  ex- 
tends to  the  centre  or  thread  of  the  stream, 
subject,  if  such  stream  be  navigable,  to  the 
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right  of  the  public  to  its  use  as  a  pnUie  U^ 
way  for  the  passage  of  vesaela.    Jcnm  v.  Pmi- 
bone,  2  Wis.  806;  WaOBer  y.  8h^epar€in,  SWii 
884,  4  Wis.  486;  Norerom  v.  Ori/Uhi,  65  Wii 
509.    In  Janemrille  v.  Carpenter,  77  Wk  S8. 
8  L.  R  A.  808,  it  is  said  of  the  riparian  owner.    I 
'*He  may  construct  docks,  landing  places,  men 
and  wharves  out  to  navigable  waters  if  the 
riv(  r  is  navigable  in  fact,  but  if  it  is  not  lo 
navigable  he  may  construct  anything  he  pleaia 
to  the  thread  of  the  stream,  unless  it  injuref 
some  other  riparian  proprietor,  or  those  hsT 
ing  the  supenor  right  to  use  the  waters  for 
hydraulic  purposes.    .    .    .    Subject  to  these 
restrictions,  he  has  the  right  to  use  hb  lud 
under  water  the  same  as  above  water.   It  ii 
his  private  property  under  the  pmtectioo  of 
the  Constitution,  and  it  cannot  be  taken,  or  its 
value  lessened  or  impaired,  even  iot  pabbc 
use,  'without  compensation,'  or  'witboai  doe 
process  of  law,'  and  it  cannot  be  taken  at  all 
for  anyone's  private  aee."     With  respect  tc 
such  righte,  we  have  held  that  the  law  of  the 
State,  as  dedared  by  its  Supieme  Coon,  ii 
controlling  as  a  rule  of  propcaly.    Barnea  r. 
Keokuk,  fl4  U.  8. 824  [Zii2^];  Packer  yr,&fi. 
187  U.  8.  661  [84:  B19\;  Htwiin  ▼.  JMan,  1« 
U.  S.  871  [85:  428].    Tfaexe  is  no  doubt  nnder 
Uie  facts  of  this  case,  that  the  owner  of  lot  ft 
was  entitled  to  compensatioo  for  the  land  ap> 
propriated  bv  the  State  in  the  ooostmctkm  « 
the  dam  and  of  the  embankment  in  frant  of 
the  lot.    To  what  extent  be  was  entitM  to  the 
use  of  the  water  power  created  l^  the  dam.  m 
against  the  public  and  the  other  riparian  ovi- 
ers,  may  be  difficult  of  ascertalnmeDt.  depeMl- 
ing  as  it  doea  largely  upon  the  numlMrsf 
proprietors,  the  width  and  depth  of  the  lim: 
the  volume  of  the  water,  the  amoont  of  lUL 
and  the  character  of  the  manufactanslo  vUck 
it  was  applicable.    Nor  is  it  neoesoaiy  to  » 
swer  the  question  in  thia  case,  linoe  it  sppm 
that,  whatever  this  property  ia,  il  has  bcM  ip> 
propriated  and  no  {no vision  made  for  tkcooa- 
pensation  of  the  owner. 

The  case  of  the  plaintiff  Oanal  CompHj4t- 
pends  primarily,  as  stated  above.  1900  tk* 
legality  of  the  legislative  Act  of  1848.  wfesitr 
the  State  assumed  to  reserve  to  itidf  Mj  es- 
ter power  which  should  be  created  qr  ill 
erection  of  the  dam  acro«  the  rim  tl  Ab 
point  No  question  la  made  of  the  poetrii 
the  State  to  construct  or  authoriie  the  eoMttv 
tion  of  this  improvement,  and  to  devoir  loi 
tf  je  proceeds  of  the  land  grant  of  thr  Vwm 
States.  The  improvement  of  the  ni* '  "* 
of  a  river  is  a  public  porpoee.  and  thr 


tration  or  appropriation  of  land  or  oikrjai^ 
erty,  therefore,  tor  such  purpoie,  lodovM 
a  proper  exercise  of  the  authority  of  ^j^ 
under  its  power  of  eminent  donaii.  W 
the  other  hand,  it  Is  piohMy  tnie  IM  >  * 
beyond  the  competency  of  the  Stair  toMg 
priate  to  Itself  the  mcqpeitj  of  laMmK  m 
the  sole  purpose  of  erealliig  a  mttr  P*"fLf 


constitutional  ezerdse  of  the  r^  tf  — ^ 
domain.    But  If ,  In  the  eredlflsofijy 
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may  pro; 
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poeet.  there  it  do  soand  reasoo  why  the  State 
may  not  retain  to  itself  the  power  of  cootroll- 
fni(  or  disposing  of  such  water  as  an  Incident 
of  its  right  to  make  such  ImproTemenL  In- 
deed, it  might  become  Tery  necessary  to  retain 
the  disposition  of  it  in  its  own  hands,  in  order 
to  preserve  at  all  times  a  suflBcient  supply  for 
the  purposes  of  navigation.  If  the  riparian 
owners  were  allowed  to  tap  the  pond  at  differ 
ent  places,  and  draw  off  the  water  for  their 
own  use,  serious  consequences  might  arise,  not 
only  in  connection  with  the  public  demand  for 
the  purposes  of  navigation,  but  between  the 
riparian  owners  themselves  as  to  the  proper 
proportion  each  was  entitled  to  draw— contro- 
versies which  could  only  be  avoided  hj  the 
fitate  reserving  to  itself  the  immediate  super- 
▼isioo  of  the  entire  suppl  v.  As  there  is  no 
need  of  the  surplus  running  to  waste,  there 
wss  nothing  objectionable  in  permitting  the 
State  to  let  out  the  use  of  it  to  private  parties, 
and  thus  reimburse  itself  for  tne  expenses  of 
the  improvement. 

The  value  of  thit  water  power  created  by  the 
dam  was  much  greater  than  that  of  the  river 
in  ita  unimprovwi  state  in  the  hands  of  the  ri- 
parian proprietors  who  had  not  the  means  to 
make  it  available.  These  proprietors  lost 
nothing  that  was  useful  to  them  except  the 
technioU  right  to  have  the  water  flow  as  it  had 
been  accustomed  and  llie  povibility  of  their 
being  able  some  time  to  improve  it  If  the 
State  could  condemn  this  use  of  the  water  with 
the  oUier  property  of  the  riparian  owner  it 
might  raise  a  revenue  from  it  sufficient  to  com- 
Tfjeve  the  work  which  might  otherwise  fail. 
There  was  every  reason  why  a  water  power 
thus  created  should  belong  to  the  pablic  rather 
than  to  the  riparian  owners.  Indeed,  it  seems 
to  have  been  the  practice,  not  only  in  New 
York  but  in  Ohio,  in  Wisconsin,  and  perhaps 
in  other  states,  in  authorising  the  erection  of 
dams  for  the  purpose  of  navigation  or  other 
public  improvement,  to  reserve  the  surplus  of 
water  thereby  created  to  be  leased  to  private 
parties  under  authority  of  the  State;  and  where 
the  surplus  thus  created  was  a  mere  Incident 
to  securing  an  adequate  amount  of  water  for 
the  public  improvement,  such  legislation,  it  is 
believed,  has  been  uniformly  sustained.  Thus, 
in  Oocfer  v.  WiUiami,  4  Ohio,  858,  the  law  au- 
thorising the  construction  of  the  Miami  Canal, 
fhwi  Dayton  to  Cincinnati,  empowered  the 
canal  commissioners  to  dispose  of  the  surplus 
water  power  of  the  feeder  for  the  benefit  of 
the  State,  and  their  action  in  to  disposing  of 
the  wKter  was  justified.  The  ruling  was  re- 
peated in  the  same  case,  5  Ohio,  81^  InJ^dfc- 
ingkam  v.  Smith.  10  Ohio.  288.  it  was  held 
that.  If  the  water  of  private  stresms  should  be 
taken  by  the  State  for  the  mere  purpose  of 
creatiiig  hydraulic  power,  and  rented  to  an 
iDdlvidoal,  the  transaction  would  be  fllegal, 
and  no  title  would  pass  as  against  the  owner; 
but  it  was  intimated  that  in  conducting  water 
through  a  feeder,  a  dlMaetioDary  power  must 
necessarily  rest  In  the  agents  of  the  State,  and 
tn  making  provisioQ  for  a  rapply.  It  must  fre- 
quently oooor  that  a  surplus  wlu  aocimulate, 
and  that  socb  surplus  might  be  soMect  to  lease 
by  the  oommissioners.  th  LUtU  Miami  BU- 
mUcr  Oo.  V.  OindnnoH.  80  Ohk>  Si.  880,  tiie 
right  to  lease  surplus  water  for  private  use  wu 
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recognized  as  an  incident  to  the  public  use  of 
a  canal  for  the  purpose  of  navigation;  but  It 
was  held  that  such  use  was  a  sutordinate  one, 
and  that  the  right  to  the  same  might  be  ter- 
minated whenever  the  State,  in  the  exercise  of  its 
discretion,  abandoned  or  relinquished  the  public 
use.  It  was  doubted  whether  the  State  could, 
after  abandoning  the  canal  as  a  public  improve- 
ment, still  reserve  to  itself  the  right  to  keep  up 
a  water  power  solely  for  private  use  and  as  a 
source  of  revenue.  "By  so  doing,"  said  the 
court,  "the  water  power  would  cease  to  be  an 
incident  to  the  public  use,  and  the  State  would  [vtK\ 
be  engaged  la  the  ptln»te  enterprise  of  keeping  ^  ' 
up  and  renting  water  power  after  it  ceased  to 
act  as  a  government  in  keeping  up  the  public 
use."  Tne  same  ruling  was  made  oy  this  court 
in  /to  V.  Cincinnati,  104  U.  8.  7^  [26:9281. 
See  also  Hubbard  v.  ToUdo,  21  Ohio  St.  870. 
In  Spanldinq  v.  LmoeU,  28  Pick.  71.  80,  it  was 
held  that  where  a  town  built  a  market  bouse 
two  stories  high,  and  appropriated  the  lower 
story  for  a  market,  it  being  bona  fide«  their 
principal  and  leading  object  in  erecting  the 
building,  the  appropriation  of  the  upper  story 
to  other  subordinate  purposes  was  not  such  an 
excess  of  authority  as  to  render  the  erection  of 
the  building  and  the  raising  of  money  therefor 
OlegaL  OMtf  Justice  Shaw,  in  delivering  the 
Of^nion  of  the  court,  said:  "If  this  had  been 
a  colorable  act,  under  the  pretense  of  exercis- 
ing a  legal  power,  looking  to  other  and  distinct 
objects  beyond  the  scope  of  the  principal  one. 
it  miffht  be  treated  as  an  abuse  of  power,  and 
a  numty.  But  we  perceive  no  evidence  to  Jus- 
tify sudi  a  conclusion  In  the  present  case.  The 
bulldinff  of  a  market  house  was  the  principal 
and  leading  object,  and  everything  else  seems 
to  have  been  incidental  and  subordioate.  .  .  . 
If  the  accomplishment  of  the  object  was  within 
the  scope  of  the  corporate  powers  of  the  town, 
the  corporation  itself  wu  the  proper  Judge  of 
the  fitness  of  the  building  for  its  objects,  and 
it  is  not  competent  In  this  suit  to  inquire 
whether  it  was  a  larger  and  more  expensive 
trailding  than  the  engendes  of  the  city  re- 

Suired.*^    See  also  F^reneh  v.  QuinM^Z  AJlen, 
.    In  Atty-Qgn.  v.  Eau  Clalrt,  87  Wis.  400, 
it  was  broadly  held  thst  where  the  State  was 
authorised  to  erect  and  maintain  a  dam  for  a 
public  municipal  use,  the  Legislature  might 
also  empower  it  to  lease  any  surplus  water 
power  created  by  such  dam.    The  ruling  was 
repeated  in  BtaU  v.  &«  CZo^  40  Wis.  688. 
"^The  true  distinction  seema  to  be  between 
cMses  where  the  dam  Is  erected  for  the  express 
or  apparent  purpose  of  obtaining  a  water  power 
to  lease  to  private  individuab,  or  where  in 
building  a  dam  for  a  public  improvement,  a    . 
wholly  unnecessary  excess  of  water  la  created, 
and  cases  where  the  surplus  Is  a  mere  incident 
to  the  public  improvement  and  a  reasonable 
provision  for  securing  as  adequate  supply  of 
water  at  all  times  for  such  Improvement    No 
claim  Is  made  in  this  case  that  the  water  power     rmgi 
was  created  for  the  purpose  of  selling  or  leas-     ^        ' 
ing  It,  or  that  the  dam  was  erected  to  a  greater 
hdght  than  was  reasooa^y  necessary  to  create 
a  depth  of  water  sufllclent  for  the  purposes  of 
navigation  at  aD  seasons  of  the  year.    So  long 
as  the  dam  was  erected  for  the  oooa  fide  pur- 
pose of  fumishlnf  an  adequate  soppiv  of  water 
for  the  canal  and  was  not  a  colmhle  device 
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Oanal  Comptokj  maintains  its  paramoant  and 
exclusive  right  to  the  use  of  the  water  flowing 
in  front  of  such  lot.  Third.  While  it  is  un- 
doubtedly true  that  the  first  dam  and  embank- 
ment were  constructed  in  the  years  1858  to 
1865.  before  the  constitutional  amendment  was 
adopted,  the  new  dam,  the  southerly  end  of 
which  also  abutted  on  lot  5,  as  well  as  the  em- 
bankment connecting  this  with  the  old  dam. 
was  not  built  until  1876;  and  in  the  construction 
of  these  the  Water  Power  Company  claims  that 
it  was  deprived  of  Its  property  without  due 

Erocess  of  law.  The  allegation  of  the  answer 
1  this  connection  is  "that  the  dam  which  now 
raises  the  water  of  said  Fox  River  for  the  fill- 
ing of  said  ^vernment  canal,  in  the  said  com- 
plaint mentioned,  is  not  the  same  dam  which 
was  built  by  the  board  of  public  works,  and 
in  said  complaint  referred  to;  that,  after  the 
United  States  became  the  owner  of  said  canal 
and  water-way,  and  in  about  the  year  1874, 
the  United  States  abandoned  said  old  dam  and 
built  a  new  one,  .  .  .  the  southerly  half  of 
which  said  new  dam  and  which  point  of  abut- 
tal is  upon  land  which,  prior  to,  and  at  the 
time  of,  the  commencement  of  this  suit,  be- 
longed to,  and  was  in  the  possession  of,  and 
itilibelongs  to.  and  is  in  the  possession  of,  the 
[271 J  defendant,  the  Kaukauna  Water  Power  Com- 
pany; ....  that,  after  the  building  of 
said  new  dam  bythe  United  States,  as  afore- 
said, it,  the  said  united  States  constructed  and 
extended  the  said  embankment  along  the  south- 
erly shore  of  said  Fox  River,  on  said  lot  5. 
from  the  said  old  dam  down  stream  to,  and 
Joined  and  terminated  the  same  upon,  its  said 
new  dam,  as  the  same  \b  now  in  use;  and  these 
defendants  state,  upon  information  and  belief, 
that  neither  the  United  States  nor  any  other 
party  ever,  by  purchase,  condemnation,  dedi- 
cation, or  in  any  other  way,  acquired  of  or 
from  the  owner  of  said  lot  5,  the  right  to  so 
construct  or  abut  said  new  dam  upon  said  lot 
5,  or  to  so  lengthen  or  construct  said  new  part 
of  said  embankment  thereupon,"  etc 

We  think  these  facts  and  allegations  are  suf- 
ficient to  raise  the  oonstituUonal  question 
whether  the  property  of  the  Water  Power 
Company  baa  been  taken  without  compensa- 
tion, and  that  the  motion  to  dismiss  should, 
therefore,  be  denied. 

(2)  The  Act  of  the  Legislature  of  Wisconsin 
of  August  8, 1848,  in  so  far  as  it  provided  that 
the  water  power  created  by  the  dam  erected, 
or  other  improvements  made  on  the  river, 
should  belong  to  the  State,  Ib  claimed  to  be  in- 
valid upon  the  ground,  first,  that  it  purported 
to  take  private  property  for  a  private  purpose; 
and  second,  that  ir  It  were  held  to  be  the  tak- 
ing of  private  property  for  a  public  purpose, 
it  was  void  under  the  Constitution  of  the  State, 
and  not  due  process  of  law.  because  the  Act 
did  not  provide  a  method  of  ascertaining  and 
making  compensation  for  the  property  so 
taken.  Practically  the  only  question  is, 
whether  this  act  was  valid  in  so  far  as  it  au- 
thorized the  State  to  take  and  appropriate  the 
water  power  in  question. 

It  is  the  settled  law  of  Wisconsin,  announced 
in  repeated  decisions  <A  its  Supreme  Court, 
that  tne  ownership  of  riparian  juroprietors  ex- 
tends to  the  centre  or  thread  of  the  stream, 
subject,  if  such  stream  be  navigable,  to  the 
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right  of  the  public  to  its  use  m  a  pQbUe  k|g^ 
way  for  the  passage  of  veasela.    J^nm  t.  AMk 
bone,  2  Wis.  808;  WaODtr  v.  Shspardaam,  S  Wla. 
884,  4  Wis.  486;  Narcrom  v.  &r(|MaJI6  Wk. 
599.    In  JatunilU  v.  Canenter,  77  WiiL  288. 
8L.  R  A.  808,  it  is  said  of  the  riparian  owdct: 
'*He  may  construct  docks,  landing  places,  piers 
and  wharves  out  to  navigable  waters  if  the 
rivir  is  navigable  in  fact,  but  if  it  is  not  so 
navigable  he  may  construct  anything  he  plfasrs 
to  the  thread  of  the  stream,  aiile»  it  uijom 
some  other  riparian  proprietor,  or  tboae  hav- 
ing the  superior  right  to  use  the  waters  for 
hydraulic  purposes.    .    .    .    Sul^Ject  to  these 
restrictions,  he  has  the  right  to  use  bis  laad 
under  water  the  same  as  above  water.    It  is 
his  private  property  under  the  inotectioo  of 
the  Constitution,  and  it  cannot  be  taken,  or  ils 
value  lessened  or  impaired,  even  for  paUic 
use,  'without  compensation,'  or  *withoat  doe 
process  of  law,'  and  it  cannot  be  taken  at  all 
for  anyone's  private  ose."     With  respect  to 
such  rights,  we  have  heki  that  the  law  of  the 
State,  as  dedared  by  its  Sopieme  Court,  is 
controlling  as  a  rule  of  propcaly.    Barmm  v. 
Keokuk,  A  U.  8.  824  [24:2241;  Podoir  v.  jW 
187  U.  S.  661  [84: 8191;  iTar^'ii  v.  Jwr^n,  140 
U.  8.  871  [85:  428].    There  is  no  doubt  under 
the  facts  of  this  case,  that  the  owner  of  loc  ft 
was  entitled  to  oompenbatlon  for  the  land  ap- 
propriated bv  the  State  in  the  oonstructkm  of 
the  dam  and  of  the  embankment  in  frooi  of 
the  lot.    To  what  extent  he  was  entitled  to  the 
use  of  the  water  power  created  by  the  dam.  as 
against  the  public  and  the  other  riparian  owik 
ers,  may  be  difficult  of  ascertainment,  depend- 
ing as  it  does  largely  upon  the  number  oC 
proprietors,  the  width  anci  depth  of  the  rivcr^ 
the  volume  of  the  water,  the  amount  of  falU 
and  the  character  of  the  manufactures  to  which 
it  was  applicable.    Nor  is  it  necesary  to  an- 
swer the  question  In  this  case,  since  it  appears 
that,  whatever  this  property  is,  it  has  been  ap- 
propriated and  no  inovision  made  for  tbeooa- 
pensation  of  the  owner. 

The  case  of  the  plaindft  Canal  Compaay  de^ 
pends  primarily,  as  stated  above,  upoo  the 
legality  of  the  legislative  Act  of  1848,  whereby 
the  State  assumed  to  reserve  to  its^  any  wa- 
ter power  which  should  be  created  by  the 
erection  of  the  dam  across  the  river  at  this 
point  No  question  is  made  of  the  power  of 
the  State  to  construct  or  authorise  the  ooiMtnKv 
tion  of  tills  improvement,  and  to  devote  to  it 
tfje  proceeds  of  the  land  grant  of  the  United 
States.  The  improvement  of  the  navigatioa 
of  a  river  is  a  public  purpose,  and  the  aeqiies- 
tration  or  appropriation  of  land  or  other  ptop- 
erty,  therefore,  tor  such  purpoee.  Is  doohckas 
a  proper  exercise  of  the  authority  <rf  the  Stale 
under  its  power  of  eminent  domain.  Upoa 
the  other  hand,  it  Is  probably  tme  th«t  K  k 
beyond  the  competenqr  of  the  State  to  ippR>> 
priate  to  itself  the  property  of  iodivkhali  for 
the  sole  purpose  of  creating  a  water  power  lo 
be  leased  for  manufacturing  purpoacn  This 
would  he  a  case  of  taking  the  piotwHy  of  oas 
man  for  the  benefit  of  another,  whidi  la  not  a 
constitutional  exerdae  of  the  right  of  eaiaaBt 
domain.  But  if ,  In  the  erectioQ  of  a  pnhMe 
dam  for  a  reooffniaed  pohUc  porpoae,  then  ii 
necessarily  proaoced  a  snrploa  of  water,  which 
may  propeny  be  uaed  fdr  manuliaotiiriaf  pmh 
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potet.  there  if  do  souod  reasoo  why  the  State 
may  DOt  retain  to  Itaelf  the  power  of  oootroU- 
log  or  dispoeiog  of  such  water  as  an  incident 
of  its  right  to  make  such  improTemenL  In- 
deed, it  might  hecome  very  necessary  to  retain 
the  disposition  of  it  in  its  own  hands,  in  order 
to  preserve  at  all  times  a  sufficient  supply  for 
the  purposes  of  navigation.  If  the  riparian 
owners  were  allowed  to  tap  the  pond  at  differ- 
ent places,  and  draw  off  the  water  for  their 
own  use.  serious  consequences  might  arise,  not 
only  in  connection  with  the  public  demand  for 
the  purposes  of  navigation,  but  between  the 
riparian  owners  themselves  as  to  the  proper 
proportion  each  was  entitled  to  draw— contro- 
▼erues  which  could  only  be  avoided  bf  the 
State  reserving  to  itself  the  immediate  super- 
▼isioo  of  the  entire  sopplv.  As  there  is  no 
need  of  the  surplus  running  to  waste,  there 
wss  nothing  oblectionable  5i  permitting  the 
State  to  let  out  the  use  of  it  to  private  parties, 
and  thus  reimburse  itself  for  tne  expenses  of 
the  improvement. 

The  value  of  thia  water  power  created  by  the 
dam  was  much  greater  than  that  of  the  river 
in  ita  unimproved  state  in  the  hands  of  the  ri- 
parian proprietors  who  had  not  the  means  to 
make  it  available.  These  proprietors  lost 
nothing  that  was  useful  to  them  except  the 
techniod  right  to  have  the  water  flow  as  it  had 
been  accustomed  and  the  povibility  of  their 
being  able  some  time  to  improve  it  If  the 
State  could  condemn  this  use  of  the  water  with 
the  oUier  property  of  the  riparian  owner  it 
might  raise  a  revenue  from  it  sufficient  to  com- 
]^te  the  work  which  mlclii  otherwise  fail. 
There  was  every  reaaoo  wny  a  water  power 
ttiQS  created  should  belong  to  the  public  rather 
than  to  the  riparian  owners.  Indeed,  it  seems 
to  have  been  the  practice,  not  only  in  New 
York  but  in  Ohio,  in  Wisconsin,  and  perhaps 
in  other  states,  in  authorising  the  erection  of 
dams  for  the  purpose  of  navigation  or  other 
public  improvement,  to  reserve  the  surplus  of 
water  thereby  created  to  be  leased  to  private 
parties  under  authority  of  the  State;  and  where 
the  surplus  thus  created  was  a  mere  inddent 
to  securing  an  adequate  amount  of  water  for 
the  public  improvement,  such  legislation,  it  is 
believed,  hss  been  uniformly  sustained.  Thus, 
in  Cooper  v.  WilUams,  4  Ohio,  858,  the  law  an- 
tboristng  the  construction  of  the  Miami  Canal, 
fhwi  Dayton  to  Cincinnati,  empowered  the 
canal  commissioners  to  dispose  of  the  surplus 
water  power  of  the  feeder  for  the  benefit  of 
the  State,  and  their  action  in  ao  disposing  of 
the  wKter  was  justified.  The  ruling  was  re- 
peated in  the  same  case,  5  Ohio,  8$^  InJ^dfc- 
ingkam  v.  amith,  10  Ohio.  288,  it  was  held 
that,  if  the  water  of  private  stresms  should  be 
taken  by  the  State  for  the  mere  purpose  of 
creating  hydraulic  power,  and  rented  to  an 
iDdividoal,  the  transaction  would  be  fllegal, 
and  no  title  would  pass  as  against  the  owner; 
but  it  was  intimated  that  In  conducting  water 
through  a  feeder,  a  discretioDary  power  must 
necessarily  rest  in  the  agenta  of  the  State,  and 
in  making  provision  for  a  supply,  it  must  fre- 
quently occur  that  a  surplus  will  aocumulate, 
and  that  socb  surplus  mkht  be  aoMect  to  lease 
by  the  oommisslooers.  fii  LiUU  Miami  BU- 
mUcr  Co,  V.  OineinnaH,  80  Ohk>  Si.  880,  tiie 
right  to  lease  surplus  watar  for  private  oae  was 
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recognized  as  an  incident  to  the  public  use  of 
a  canal  for  the  purpose  of  navigation;  but  it 
was  held  that  such  use  was  a  suwrdinate  one, 
and  that  the  right  to  the  same  might  be  ter- 
minated whenever  the  State,  in  the  exercise  of  its 
discretion,  abandoned  or  relinquished  the  public 
use.  It  was  doubted  whether  the  State  could, 
after  abandoning  the  canal  as  a  public  improve- 
ment, still  reserve  to  itself  the  right  to  keep  up 
a  water  power  solely  for  private  use  and  as  a 
source  of  revenue.  "By  ao  doing,"  said  the 
court,  "the  water  power  would  cease  to  be  an 
Incident  to  the  public  use,  and  the  State  would  wtK\ 
be  engaged  in  the  pil  fate  enterprise  of  keeping  ^  ' 
up  and  renting  water  power  after  it  ceased  to 
act  as  a  government  in  keeping  up  the  public 
use."  Tne  same  ruling  waa  made  oy  this  court 
in  Fkb  v.  Cincinnati,  104  U.  S.  7^  [26:9281. 
See  also  Httbbard  v.  ToUdo,%\  Ohio  St  870. 
In  Spaulding  v.  LmoeU,  28  Pick.  71.  80,  it  was 
held  thst,  where  a  town  built  a  market  house 
two  stories  high,  and  appropriated  the  lower 
story  for  a  market,  it  being  bona  fide«  their 
principal  and  leading  object  in  erecting  the 
building,  the  appropriation  of  the  upper  stoiy 
to  other  subordinate  purposes  was  not  such  an 
excess  of  authority  as  to  render  the  erection  of 
the  building  and  the  raising  of  money  therefor 
fllegaL  CMtf  Justice  Shaw,  in  delivering  the 
opinion  of  the  court,  said:  "If  this  had  been 
a  colorable  act,  under  the  pretense  of  exercis- 
inff  a  lesal  power,  looking  to  other  and  distinct 
ol^ects  beyond  the  scope  of  the  principal  one. 
it  might  be  treated  as  an  abuse  of  power,  and 
a  nullity.  But  we  perceive  no  evidence  to  Jus- 
tify sudi  a  oondusion  in  the  present  case.  The 
buildioff  of  a  market  houae  was  the  principal 
and  leading  obJ^L  and  everything  else  seema 
to  have  been  incidental  and  subordinate.  .  .  . 
If  the  accomplishment  of  the  object  was  within 
the  scope  of  the  corporate  powers  of  the  town, 
the  corporation  itself  wu  the  proper  Judge  of 
the  fitness  of  the  buUding  for  its  objects,  and 
it  la  not  competent  in  thia  suit  to  Inquire 
whether  it  was  a  larger  and  more  expensive 
buildioff  than  the  engendes  of   the  city  re- 

Suired.*^    See  also  F^reneh  v.  QuinMf_Z  Allen, 
.    In  Att^'Oen,  v.  Eau  Claire,  87  Wis.  400, 
it  wss  broadly  held  that  where  the  State  was 
authorised  to  erect  and  maintain  a  dam  for  a 
public  munidpal  use,  the  Legislature  might 
also  empower  it  to  lease  any  surplus  water 
power  created  by  such  dam.    The  ruling  wsa 
repeated  in  8taU  v.  BauClaire,40  Wia. 588. 
^The  true  distinction  seema  to  be  between 
ciiaes  where  the  dam  Is  erected  for  the  express 
or  spparent  purpose  of  obtainlnff  a  water  power 
to  lease  to  private  individuab,  or  where  in 
buOding  a  dam  for  a  public  improvement,  a    . 
wholly  unnecessary  excess  of  water  la  created, 
and  caaes  where  the  surplus  is  a  mere  inddent 
to  the  public  improvement  and  a  reasonable 
provision  for  securing  as  adequate  supply  of 
water  at  all  times  for  such  improvement    No 
claim  is  made  in  this  case  that  the  water  power     tjti%\ 
waa  created  for  the  purpose  of  selling  or  leaa-     ^        ' 
ing  It,  or  that  the  dam  was  erected  to  a  greater 
hdght  than  was  reaaonal^y  necessary  to  create 
a  depth  of  water  sufficient  for  the  purposes  of 
navigation  at  aD  seasona  of  the  year.    So  long 
as  tM  dam  was  erected  for  the  bona  fide  pur- 
pose of  fumlshinf  an  adequate  suppiv  of  water 
for  the  canal  and  was  not  a  colorable  device 
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power  was  iDcideDtally  created,  it  sliould  be- 
long to  the  State,  and  might  be  sold  or  leased, 
in  order  that  the  proceeds  of  sach  sale  or  lease 
might  assist  in  defraying  the  expenses  of  the 
improvement.  A  ruling  which  would  allow 
a  smele  riparian  owner  upon  the  pond  created 
by  this  dam  to  take  to  himself  one  half  of  the 
surplus  water  without  having  contributed  any- 
thing towards  the  creation  of  such  surplus  or 
to  the  public  improvement,  would  savor 
strongly  of  an  appropriation  of  public  prop- 
erty lor  private  use.  If  any  such  water  power 
were  incidentally  created  by  the  erection  of  a 
dam,  it  was  obviously  intended  that  it  should 
belong  to  the  public  and  be  used  for  their 
benefit,  and  not  for  the  emolument  of  a  private 
riparian  proprietor.  The  cutting  of  the  em- 
bankment under  the  circumstances  of  this  case 
and  the  appropriation  of  the  surplus  water 
which  the  Water  Power  Company  had  had  no 
band  in  creating,  was  a  trespass  which  the 
court  had  a  right  to  enjoin. 

We  do  not  undertake  tc  say  whether  a  bill 
in  equity,  framed  upon  the  basis  of  a  large 
amount  of  surplus  water  not  used,  might  not 
lie  to  compel  an  equitable  division  of  the  same 
upon  the  ground  tbat  it  would  otherwise  run 
to  waste. 

Our  conclusion  is  that  there  was  no  taking 
of  the  propertvof  the  plaintiff  in  error  without 
due  process  oi  law,  and  the  decree  of  the  Su- 
preme Court  ef  Wiseanain  i$  afflrmed, 

Mr.  Juitiee  Harlan  dissented. 


District  Court  of  the  Seventh  Judicial  Dfatriel 
of  that  State  against  the  Raflway  Compaojfar 
the  collection  of  tazet  on  its  propenj.  Lik' 


8T.  PAUIlMINNEAPOLIS  A  MANITO- 
BA RAILWAY  COMPANY,  Plff.  in  Err., 

«. 

THB  COUNTY  OP  TODD,  in  the  State 

OF  MiMNESUTA. 

(See  8.  0.  Beporter*B  ed.  2aM87J 

Betiew  of  state  deeieiont-Juriedietion  ef  this 

court, 

h  This  court  cannot  review  judgments  of  state 
couna  on  the  ground  that  such  Judgments  re- 
fused to  give  elfeot  to  valid  oontiaotB  or  impair 
the  obligation  of  contracts;  ft  is  only  where  the 
obligation  of  a  contract  has  been  impaired  by 
law  of  the  State  that  this  court  can  review  the 


Z,  Wbere  the  state  conrt  did  not  put  Its  decision 
on  the  ground  that  there  was  not  a  vaUd  contract 
between  the  State  and  the  railroad  company  ex- 
empting Its  property  from  taxation,  but  only 
held  that  the  exemption  In  the  company's  char- 
ter did  not  attach  to  the  lands  In  question  and 
that  they  were  subject  to  taxation,  this  court  has 
no  Jurisdiction  to  review  the  state  decision. 

[No.  182.] 

Argued  Dee.  18,  1891.    Decided  Jan.  ^  189t. 

rr  ERROR  to  the  Sapreme  Court  of  the 
State  of  Minnesota,  to  review  a  judgment 
of  that  court  afflrming  the  Judgment  of  the 


See  same  case  below,  88  Minn.  161 

Statement  by  Mr.  Chi^  Juetiee  FaDers 
This  was  a  proceeding  to  eoforoe  patmcBt 
of  taxes  on  real  estate  remaining  delinqaeatoi 
the  first  Monday  of  Janaaiy,  1888^  for  ths 
county  of  Todd,  State  of  Minnesota,  and  v« 
tried  in  the  District  Court  of  the  Sefeoth  Ju- 
dicial District  of  that  SUte,  which  made  tad 
filed  findings  of  fact  and  concluakms  o(  liv 
and  ordered  Judgment  f or  the  connty  agihal 
the  railway  company  for  the  collectioo  of  ibe 
taxes  in  question  and  the  interest  and  peashNS 
thereon,  together  with  coeta.  The  oitry  of 
Judcment  was  then  stayed  by  the  duttict  oonn, 
which  certified  its  findings  of  fact  and  Hide^ 
dsion  in  the  case  to  the  &ipreme  Cooit  o(  iht 
State  for  its  consideration.  The  matts  kir- 
ing  been  duly  argued  and  submitted,  the  8e- 

Ereme  Court  aflBrmed  the  order  of  the  cont 
elow,  whereupon  a  remittitur  having  bm 
sent  down.  Judgment  was  given  in  favor  of 
the  county  and  against  the  railway  oonpnr, 
adjudging  the  lands  in  question  Hahls  for 
taxes,  penalties,  costs,  and  diabnnemcatit,  isd 
that  the  lands  he  sold  unlen  the  amoaaii  vat 
niid  accordingly,  and  afterwards,  an  ^ipnl 
having  been  ta£ni  to  the  Supieme  Omn,  Ut 
Judgment  of  the  district  conrt  was  in  all  IhiB^ 
affirmed.    A  writ  of  error  from  this  coat «« 
then  allowed  by  the  Chief  Justice  of  At  Mi 
Supreme  Court.    The  opinion  of  Ibrt  eosrt 
will  be  found  reported  in  88  Minn.  10^  mi 
states  the  case  as  follows: 

"This  railway  corporation  in  1868.  pnrekmi 
86.000  acres  of  land  in  Todd  Oounir.  vkefc, 
excepting  an  inconsiderable  portioB,  vm 
ti  mbered  land.  The  question  to  oe  6tnewSmi 
is  as  to  wliether  these  lands  an czenptfnn 
ordinary  taxation. 

"The  lands  were  purrhaiied  on  sraooH  d 
their  being  valuable  timber  lands.  Siaee  1M 
the  corporation  has  been  engaged  in  ctfmf 
the  timber,  and  converting  it  into  bosic^ 
plank,  ties,  and  lumber  or  all  kisdi  Tte 
greater  part  of  this  has  been  used  isuisiil 
ing  and  repairing  the  railroad  of  tkiicaq» 
ration  in  this  State;  the  remainder  ffJbmm 
third)  has  been  osed  for  a  iike  par^mwfot 
that  part  of  the  road  which  is  in  the  Tcfnwv 
nf  Dakota.  In  some  pieces,  wbcie  the  rinkiv 
has  been  cut,  grass  has  grown  nx  ■  t^ 
quantity  of  which  has  been  sold.  CpoBspil 
of  one  tract  a  town  site  bad  been  plsMlnM 
this  land  was  purchased  tyy  the  usiMrti^ 
and  a  part  of  the  lots  are  now  owned  sf*^ 
"This  corporation  became  the  ovav  efs 

Krt  of  the  line  of  the  Minneeoca  *  ftc* 
dlroad  Company,  and  aa  to  tti  Hsesf  i^^ 
succeeded  to  the  rights,  f  rsnchisei^  uA  » 
munities  of  that  company.  tndndlBf  8i«» 
emption  from  ordinary  ItazatioB.  As  to  tl^ 
no  question  Is  raised;  nor  that  the  cteiltf  « 


VCTK—As  to  imiadUetUm  In  the  United  Statts  Su- I  todadarviCafslaievoidas 
preme  Oourt,  uhere  federal  gveation  oriSM.  or  where  \  ftttuHon;  to  fwtas  deeress 


are  drofum  in  question  statutes^  treaty  or  ConsMu- 
Hon,  see  fiotet  to  liartin  v.  Hunter,  4:  g7,  Matthews 
V.  Zane,  t:  664,  and  Williams  v.  Nonia.  6:571. 
Afto  jmimJtkiUon  of  UniUd  Stages  Supreme  Court 
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Committee  on  Commerce  of  the  House  of  I^ep- 
resenutive*  to  tbe  bccretary  of  War,  and  was 
by  bim  referred  to  tbe  assittaot  Judge  Advo 
cate-Geoeral.  That  officer  held  that  liability 
for  tbe  damagea  incurred  from  tbe  flowage  of 
water  on  tbe  lands  of  others,  caused  by  tbe 
^orks  constructed,  followed  tbe  property 
transferred  and  devoWed  on  the  United  Btatca.^ 
It  ia  true  that  the  defendant  in  error  could  not 

S'  iu  deed  of  1870,  or  by  any  reservation  of 
6  water  power  therein  contained,  saddle  tbe 
SOTemment  with  tbe  burden,  but  it  was  a  bur- 
eo  already  existing,  which  could  not  be  dis- 
charged until  the  proper  compensation  had 
been  provided.  The  land  was  not  taken  for 
the  purpose  of  creating  a  water  power,  but  for 
improTtog  the  navk^tion  of  the  rirer.  and 
there  was  no  reason  Tor  charging  tbe  defend- 
ant in  error,  which  had  reserved  the  water 
power  only,  with  the  payment  of  compeni^k- 
ilon.  Tbe  question  of  compensation  Is  one 
separate  and  apart  from  tbe  transfers  of  which 
this  property  wss  the  subject,  but  one  which 
to  honor  as  well  aa  in  law  was  chargeable 
upon  the  public.  The  Act  of  1875  in  question 
seema  to  have  originated  from  the  report  of 
the  Assistant  Judse  Advocate-General,  upon 
whose  opinion  a  bill  was  prepand  for  the  as- 
sumption bf  the  United  States  of  the  compao  v's 
liability  for  such  damagea.  Tbe  terms  of  this 
Act  are  broad  enough  to  cover  not  only  lands 
taken  for  flowage  purposes,  but  all  injury  done 
to  lands  or  other  property  by  means  of  anv 
part  of  the  works  of  sakl  improvement,  which 
would  include  damam  caused  bv  the  diver- 
sioo  of  tbe  water.  It  is  true  that  Ibis  Act,  after 
remaining  in  force  about  thirteen  years,  seems 
to  have  Men  repealed  by  tbe  deficiency  bill  of 
1888,  26  Stat,  at  L.  4, 21,  which,  after  making  ' 
appropriation  for  tbe  payment  or  flowaae  dam-  ^ 
ages  to  about  12ft  different  cinimants,  declared  ' 
that  tbe  United  Sutes  should  not  be  "held  lia- 
ble for  damsires  heretofore  or  now  caused  by 
the  overflow  of  the  lands  or  other  property  of 
any  person  •  .  •  unless  the  action  or  proceed- 
ing to  ascertain  and  determine  the  amount  •  • . 
aball  have  been  or  shall  be  commenced  .  .  . 
prior  to  the  passage  of  this  Act;  and  all  daims 
and  causes  uf  action  now  existing  upon  which 
DO  proceeding  has  been  alreadv  or  aball  be 
taken  within  the  time  last  specified  to  enforce 
the  same  ahall  be  forever  barred."  Congress 
was  not  obliged  to  keep  the  Act  ctf  1876  in  op- 
eration forever,  and  reasonsble  opportunlfy 
having  been  afforded  to  the  plaintiffs  to  error 
to  obtain  compenaation  for  tbe  damagea  sus- 
tained by  tbe  construction  of  the  improvement. 
we  think  they  must  be  deemed  to  have  waived 
their  riffbt  to  them. 

Where  a  statute  for  tbe  condemnation  of 
lands  provides  a  definite  and  complete  remedy 
for  obtaining  compensation,  this  remedy  ia  ex- 
clusive: the  common  law  remedy  or  proceed- 
ing is  superseded  bf  tbe  statute,  and  tbe  owner 
must  pursue  tbe  course  pointed  out  by  It 
Mflls,  Eminent  Domain,  g^  87,  88.  It  is  true 
that  if  tbe  atatotorj  remedy  be  Incomplete  or 
imperfeetp  tbe  owner  is  not  thereby  debarred 
from  bis  oommoo  law  remedr  and  may  recover 
Ills  damagea  in  an  actioo  or  trespass  or  eject- 
aeot  Bui  it  does  not  f<dk>w  even  from  this 
tbat  lie  baa  a  right,  eapeciallv  after  acquiMcIng 
to  Iba  appropriatioa  of  bia  bud  for  a  number 


of  years,  to  take  the  law  into  bis  own  bands, 
ana  manu  fvrii  reposaesa  himself  of  bis  own. 
Thus,  if  a  railway  company,  without  condemn 
nation  proceedings,  took  possession  of  a  lot  of 
land  for  its  track  and  ran  ita  trains  over  it  for 
the  time  which  elapsed  In  this  case  between 
the  building  of  the  dam  and  the  cutting  of  the 
embankment  bv  the  plaintiffain  error,  it  would 
scarcely  be  claimed  that  the  owner  could  entpr 
upon  tne  land,  tear  up  the  rails,  and  throw  his 
fences  across  the  road  •  bed.  Such  a  proceed  in  .j 
was  attempted  to  BtaU  r.  Bei$enkamp,  17 
Iowa,  26.  and  the  result  was  an  indictment  for 
willfully  obstructing  the  track.  Tbe  court  de- 
clined to  instruct  the  Jury  tbat  if  the  defendant 
ovmed  the  land,  and  the  railroad  company  hsd 
not  obtained  a  right  of  way  over  it,  aefeodnnt 
had  a  right  to  pUce  what  be  pleaaed  upon  tiie 
land,  and  should  be  acquitted;  and  the  Su- 
preme Court  said  of  this  refusal  that  it  was  so 
obvioudy  right  that  "we  can  scarcely  believe 
it  is  expected  of  us  to  undertake  a  vindication 
of  its  correctness."  So  in  Dunlap  y.  Fufley. 
28  Iowa.  480,  the  defendant,  during  bis  term 
of  office  aa  road  supervisor,  fenced  up  and  ob- 
structed a  certain  county  road  which  had  been 
laid  out  over  a  tract  of  land  owned  by  bim. 
claiming  the  right  to  do  so  upon  the  ground 
that  be  had  never  been  paid  a  Just  compensa- 
tion. The  court  held,  however,  that  thouffb 
entitled  to  compensation,  he  waa  entitled  to  it 
only  in  the  manner  provided  by  law.  '*If  he 
faikd  to  ask  for  compensation,  or  fsiled  to  ao- 
ply  in  time,  or  applving,  waa  unsuccessful  to 
sliowing  his  right  thereto,  he  could  not,  upon 
any  principle,  resist  the  right  of  the  public  to 
open  tbe  road,  upon  the  ground  tbat  he  baa 
not  been  paid  for  Injuriea  or  loitea  wbicb  he 
claims  to  have  sustained.  If  tbe  board  re- 
jected bis  claim  becauae  not  properly  presented, 
because  not  preferred  to  time,  or  upon  an^ 
ground,  (having  Jurisdiction  so  to  decide,)  bis 
remedy  was  by  appeal." 

Unaer  the  drcumstancea  ot  this  caw  we  do 
not  think  it  was  within  tbe  power  of  the  owner 
of  lot  6,  after  acquiescing  for  over  twenty-five 
yeara  to  tbe  construction  of  tbe  dam,  and  the 
exclusive  appropriation  of  tbe  water  by  tlie 
State,  to  treat  tbelr  proceedings  as  a  nullity, 
and  take  sncb  action  as  could  only  be  Justified 
opoQ  tbe  theory  that  the  State  and  tiie  Canal 
Company  had  acquired  no  rights  by  ita  long 
rilence.  The  daim  of  tbe  Water  Power  Com- 
pany is  to  cot  tbe  embankment  erected  by  au- 
thonty  of  the  State,  and  to  draw  off  one  bslf 
of  tbe  aurplus  water  power  of  the  pood,  upon 
tbetground  that  it  ia  now* the  owner  of  tbe 
aouthem  bank  of  tbe  river,  and  this,  too,  with- 
oat  taking  any  legal  proceed  togs  in  aasertion 
of  thia  right  so  to  do.  Its  position  necessarily 
assume*  that,  by  virtue  of  its  ownership  of  lo: 
6  (sn  damagea  connected  with  lota  6  and  7 
having  been  released  by  their  then  owner. 
Hunt),  it  ia  entitled  to  one  half  of  tbe  water 
created  by  this  improvement,  and  that,  too, 
without  reference  to  tbe  riparian  rights  prop- 
erty appurteuant  to  lot  6  before  tbe  improve 
ment  was  made,  or  to  any  particular  fall  from 
tbe  upper  to  tbe  lower  comer  of  such  lot  It 
ia  difficult  to  aea  bow,  under  tbeae  drcum- 
atanoea,  tbiacUimeaa  beaoitaiiiad.  Tbedam 
was  boilt  for  a  pabUe  porpoas,  and  tbe  Act 
pfovidadtbat  tf,  to  ita  conatructioii,  any  water 
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wheD  the  party  setting  np  a  contract  alleged 
that  the  court  bad  taken  a  different  Tiew  of  Its 
obligation  to  that  which  be  held ."  Knox  v.  Ex- 
change Barikqf  Virginia,  79  U.  8. 12  Wall.  879, 
883  [20:  414,  41(n. 

Tbe  position  of  the  State  was  not  that  the 
lands  in  question  were  rendered  taxable  by  any 
law  passed  subsequent  to  the  company's  char- 
ter, but  that  under  the  terms  of  the  contract 
itself  the  lands  were  taxable.  No  subse- 
quent law  is  referred  to  upon  which  the 
opinion  of  the  court  proceeded;  on  the  con- 
trary, fDc  law  was  the  same,  so  far  as  any  ques- 
tion arising  here  was  concerned,  as  that  above 
quoted  from  the  territorial  law  of  1851.  What 
tiie  court  held  was  that  statutes  Imposing  re- 
strictions upon  tbe  taxing  power  of  a  State, 
cxoept  so  far  as  they  tend  to  secure  uniformity 
and  equality  of  assessment,  are  to  be  strictly 
construed  (jRank  of  Commerce  v.  Tenneseeef  104 
U.  S.  403  [26:810]),  and  that  tested  by  this  rule 
tlie  exemption  in  the  company's  charter  "was 
not  applicable  to  large  tracts  of  timber  land 
purchased  by  tbe  corporation  from  which  to 
take  timber  to  be  converted  into  ties  and  lum- 
ber for  the  use  of  the  corporation,"  and  that 
consequently  these  lands  were  subject  to  taxa- 
tion. It  is  impossible  therefore  for  this  writ  of 
error  to  be  sustained,  and  it  is  aecardingly  dit- 
mianed. 

Mr,  Justice  Bradley  and  Mr.  Justice  La- 
mar were  iiot  present  at  tlic  arnfument  and 
took  no  part  in  the  decision  of  this  case. 


RICHARD  8.  TYT.ER,  Ftff.  in  Err., 

V. 

CASS  COUATY. 
(See  S.  a  Reporler*j  ed.  SbC-^Rft) 

When  federal  gvestion  does  not  arise — denial  ef 
immunity— auestion  o/cominou  laic — liability 
qf  taxing  officer. 

L  Wh«/re  tbe  question  arfslnflr  for  determfnatlon  in 
the  state  court  was  whetlier  the  money  whioh  had 
been  paid  by  a  purchaser  of  iand  at  a  tax  sale 
could  be  recovered  back  eitlier  at  common  law  or 
under  the  State  statute,  the  fact  that  the  state 
court  held  that  the  tax  title  failed  on  the  irround 
that  the  doited  States  had  a  lien  upon  the  iand 
and  that  therefore  they  could  not,  under  the  laws 
ol  the  United  States,  be  sold  for  taxes,  did  not  im- 
press With  a  federal  character  the  inquiry  as  to 
the  right  of  recovery. 

t.  Where  exemption  from  taxation  was  claimed  as 
an  immunity  under  the  Goosatution  and  laws  of 


the  United  States,  and  tbe  exemptloa  wa  n. 
talned  by  the  state  court,  there  wm  bo  AflaUaf 
the  immumty. 

8.  Where  under  the  state  stBtotettwM  the  am- 
or*B  duty  to  place  on  tbe  tax  list  all  iudi  ihti 
were  taxable,  and  fn  dolnff  so  he  paaed  npoatht 
question  whether  tbey  were  taxaUa  or  aotiud 
he  put  on  the  Uat  lands  whldi  were  exenpt,  tad 
they  were  sold  for  taxea,  whether  tho  puckM 
money  oould  be  recovered  back  was,  iriespecuw 
of  the  statute,  purely  a  common  law  qootios 
which  was  not  changed  by  the  Cut  that  Ike  n- 
emption  arose  under  tbe  laws  of  the  Uited 
Statea. 

4.  An  officer  whose  duty  personally  is  naialT  jo- 
didal,  is  no  more  liable  for  a  mistaken  eoottroe- 
tioa  of  an  Act  of  Oongrev  than  be  woaM  befv 
mistaking  the  common  law  or  a  otatesutuia 

[No.  1820.] 

Submitted  JBTot.  tS,  1891.    Decided  Jm.  i  ms. 

r I  ERROR  to  the  Supreme  Coart  o(  tbe  Suit 
of  North  Dakota,  to  review  a  Jadinnnlof 
that  State,  reversing  the  Jadgmentof  tbe  Dis- 
trict Court  of  CasB  CooDty,  in  that  Scite  is 
favor  of  plaintiff  for  the  reooveiy  of  Boacfi 
paid  by  plaintiff  for  Unda  sold  for  tann 

On  motion  to  diamias  the  writ  of  cmr.  Dii' 
missed. 

Statement  by  Mr.   Chief  JusOes  MkR 

Plaintiff  presented  a  claim  to  the  bosid  d 
county  commissioners  of  Caas  Coimtj.  Di- 
kota  Territory,  to  recover  moneys  paid  br 
him  as  the  purchase  prioe  of  cortain  Isna 
sold  by  the  county  treasurer  for  deliaqoeii 
taxes  at  a  tax  sale  in  1S85.  Tbe  claia  vis 
rejected  and  plaintiff  appealed  to  the  Ditfrici 
Court  of  Cass  County,  where  the  csmt  wis 
tried  upon  an  agreed  statement  of  fsds  with- 
out a  Jury,  and  resulted  in  a  Jodneatia 
favor  of  the  plaintiff.  The  defeoasat  pie 
served  proper  exceptions  to  the  ralinpand 
action  of  the  court,  and  carried  the  ob»  br 
appeal  to  the  Supreme  Court  of  ths  Ten- 
tory. 

After  the  admission  of  North  Dakota  » a 
State,  the  appeal  was  beard  and  decided  bf 
the  State  Supreme  Court,  which  had  sk* 
ceeded  to  the  Jurisdiction  of  the  TnTitoris) 
Supreme  Court.  The  opinion  will  bs  tooad 
reported,  in  advance  of  tbe  oflklal  Mriei 
in  48  N.  W.  Rep.  289.  The  JodgMSt  b^ 
low  waa  reversed  with  instructions  to  dis- 
miss the  case,  and  thereupon  a  writ  of  m 
waa  taken  out  from  thia  court. 

Counsel  agree  that  the  facts  appeariar  «f 
record  are  aubetantlally  as  follows:  Tba 
the  lands  in  question  were  part  of  tkssri^  || 


Vote.— As  to  jurisdicticnin  the  UnUeA  States  Ai- 
prcme  CourU  where  federal  question  arises,  or  where 
are  draion  in  (juestion  statutes^  treaty  or  Constitution^ 
see  notes  to  Martin  v.  Hunter  4:  97,  Matthews  v. 
Zane,  2:  664,  and  WllliamB  v.  Norris,  6:  StL 

Astoiuriedietionof  United  States  Supreme  Onurt 
Vt  declare  state  law  void  as  in  eonjtiet  with  aUUe  oofi- 
stUution:  to  revise  decrees  of  state  courts  as  to  eos^ 
sti-uetion  of  state  ?cmo8,  see  notes  to  Hart  v.  Lam- 
phire,  7:  679,  and  Commercial  Bank  of  Cincinnati  v. 
BuckiDflrham,  12:  169. 

As  to  tJcemption  from  taxation:  whetTteraeontraet 
or  not;  not  implkd,  see  note  to  Tucker  v.  Variruson, 
tS:  80Gb 

1016 


uis  to  sole  0/ (oiMli  for  tosas; 
seotttCs  fMOMMiry,sas  noes  to 
4s  (US. 

Jit  to  wMeii  Corns  fBssollv 
hoeicaee  fwto  to  Srskine  v. 

jif  to  lobifi  eflesr  UsNe  far 
nedteetorrstmseAto  pesfi 
duty;  fortoriorhrsatk  ej 
V.  Stokes,  Ut  mi 


faent  ond  das  eeoK^kotiom 
Mt/nrfsiKstloii?  esvS^flecrte 
noes  to  Vnwiek  t. 


CkflliS 

er 


lit  HI 


S54^28S 


BurREMB   COUBT  OV  THS  UnITBD  tiTATB^ 


Oct.  T«iut» 


lands  on  fti  border.  Ko  contest  was  made 
a^iost  their  recovery  if  a  ricfhi  of  possessioii 
was  showD  to  the  bonier  lands. 

From  the  yiew  of  the  interest  conveyed  by 
the  ^rant  which  we  have  expressed  we  are  sat- 
isfied that  the  company  could  maintain  an 
action  for  the  possession  of  the  premises  in 
controversy,  and  that  its  lessee,  the  plaintifl 
herein  was  possessed  of  the  same  right  The 
judgment  mtui,  thertfore^  be  affirmed. 


KAUKAUNA.  WATER  POWER  COM- 
PANY  ET  Ai*.,  PIQfs.  til  Brr., 

V. 

THE  GREEN   BAY   &  MISSISSIPPI 
CANAL  COMPANY. 

(See  8.  a  Reporter's  ed.  264-281.) 

Setfiew  of  state  Judgment— fighu  ef  riparian 
proprietors— etaie  rule  of  property  foUotoed— 
power  of  eminent  damainr—improtement  of 
navigation  of  river — water  power — eurplue 
water  from  public  dame — rtparian  owner, 
when  entitled  to  compensation  for  land  taken 
for  public  dam—state  decision— iffeet  of  the 
repeal  of  the  Act  of  1876—etatutoTy  remedy, 
when  exclusive— acquiescence  in  appropriation 
^if^unction. 

L  In  order  to  frive  this  oourt  Jnrisdtotton  to  re- 
view a  state  judgment  it  It  not  always  neoeasary 
that  the  federal  question  should  appear  aflirma- 
tivelyonthe  Teoord,or  In  the  opimon,  if  an  ad- 
judioatlon  of  such  question  was  necessarily  in- 
volved in  the  disposition  of  the  case  by  the  state 
court. 

i.  In  Wisconsin  the  ownership  of  riparian  pro- 
prietors extends  to  the  centre  or  thread  of  the 
stream,  subject,  if  such  stream  be  naviirable,  to 
the  rlirht  of  the  public  to  its  use  as  a  public  high- 
way lor  the  passage  of  vessels. 

IL  The  law  of  the  State,  as  declared  by  Its  Supreme 
Court,  is  controlllnir  as  a  rule  of  property. 

i.  The  improvement  of  the  navigation  of  a  river 
is  a  public  purpose,  and  the  sequestration  or 
appropriation  of  land  or  other  property  for  such 
purpose  Is  a  proper  exerdse  of  the  author!^  of 
the  State  under  Its  power  of  eminent  domain. 

I.  It  is  beyond  the  competency  of  the  State  to  ap- 
propriate to  itself  the  property  of  individuals 
for  the  sole  purpose  of  creatiair  a  water  power 
to  be  leased  for  mannfaotorlng  purposes. 

t.  If  in  the  erection  of  a  public  dam  for  a  publio 
purpose,  there  Is  necessarily  produced  a  surplus 
of  water,  which  may  be  used  for  manufacturinir 
purposes,  the  State  may  retain  to  itself  the  pow- 
«r  of  oontrolllng  or  disposing  of  such  water  as 


an  incident  of  its  right  to  make  su<A  improve* 
ment. 

7.  A  riparian  owner  Is  entitled  to  compeosatlQv 
for  his  land  taken  for  a  public  dam  and  embank^ 
ments  and  for  the  overflow  and  for  water  du 
verted  from  Its  natural  course,  or  from  the  user 
to  which  he  would  otherwise  be  aotitled  to  ^^ 
vote  It. 

8.  The  construction  by  the  Supreme  Court  of 
Wisconsin  of  the  State  Act  of  Au«r.  8,  IBtS,  that 
it  did  not  make  adequate  provisions  for  oompeo- 
sation  to  owners  for  property  taken  la  obUgm- 
tory  on  this  court. 

a.  Congress  havlnir  repealed  the  Act  of  187S,  for 
the  payment  of  damages  to  lands  by  reason  of 
the  Improvement  of  FOx  and  Wisconsin  Biven» 
and  reasonable  opportunity  havingr  been  afforded 
before  the  repeal  of  the  Act  to  the  ownen  to  ob- 
tain compensation  for  the  damages  sustained  br 
the  construction  of  the  Improvement,  they  not 
having  availed  themselves  of  that  opportunity, 
must  be  deemed  to  have  waived  their  rights  to 
such  damages. 

10.  Where  a  statute  for  the  condemnatSoo  of  landa 
provides  a  definite  and  complete  remedy  for  ob> 
taining  compensation,  this  remedy  la  exclusive. 

IL  An  owner  has  no  right  after  aoquiesoinir  tn  the 
appropriation  of  his  land  for  a  number  of  yean, 
to  take  the  law  Into  his  own  hands,  and  waw 
/ort<  repossess  himself  of  his  own. 

12.  The  court,  under  the  drcumstanoes  of  thia 
case,  could  enjoin  the  cutting  of  the  embank- 
ment on  Fox  River  and  the  appropriation  of  the- 
surplus  water  by  the  Kaukauna  Water  Power 
Oo.  which  that  company  had  no  hand  In  creating.. 

INo.  65] 

Argued  Oct.  S,  and  Nov.  S,  1891.    Derided 

Dec  Ml,  1891. 


FJ  ERROR  to  the  Circuit  Court  of  Outa- 
gamie County,  Wisconsin,  to  review  a  de- 
cree entered  by  that  court,  in  pursuance  of  the 
decree  of  the  supreme  Court  cf  that  State,  re- 
versing the  decree  of  said  State  Circoit  Court 
with  instructions  to  enter  judgment  for  plain- 
tiff and  for  an  injunction  agunst  defendants- 
restraining  them  from  taking  water  from  the 
pond  maintained  by  the  dam  for  hydraulic 
purposes  OTer  the  Fox  River  in  the  State  of 
Wisconsin.    Afprmed, 

Statement  by  Mr.  Justice  Browni 
This  was  a  complaint  in  the  nature  of  a  bin 
in  equity  filed  in  the  Circuit  Cona  of  Outaga- 
mie County,  Wisconsin,  by  the  Oreen  Bay  and 
Mississippi  Canal  Company  against  the  Eau* 
kauna  Water  Power  Company,  and  a  number 
of  other  defendants,  lessees  and  tenants  of  the 
Water  Power  Company,  for  the  porpoae  of 
enjoining  them  from  interfering  with  the 
plaintiff  and  its  employ^  while  engaged  in 


Nora.— JLs  tojmisdietitm  in  the  Untted  States  A*- 
S>reme  Oourt,  lohers/edeml^ttsftton  arises,  or  where 
are  drawn  in  question  statutes^Ureaty^  or  Conahlvtion^ 
see  motes  to  ICartln  v.  Hunter,  4: 97;  Matthews  ▼. 
Zane,  1: 664,  and  Williams  ▼.  Norrla,  6: 671. 

As  toSurisdietion  of  United  States  Supreme  Oomt 
to  dedare  etate  law  void  as  in  eon/Met  tofth  state  oon- 
slUution;  to  reviss  deereesof  state  eourts  of  to  oofi- 
struetlon  of  state  laws,  see  notes  to  Hart  v.  Lam- 
pliire,  7:  €79,  and  Commercial  Bank  of  dndnnatl 
V.  Buckingham,  It:  160. 

As  to  aOuvUm  or  aoorttion  and  rdietton;  right  to, 
mndownersMpof;  hywhal kmtttlstois determined; 
tvUafdMsionmmono  nparian  owners,  sea  noCst  to 

lOOi 


Kennedy  v.  Hunt,  ISt  888, 81^  Otadr  Ooimtr  v.  Lov-^ 
ingston,  28:  flS. 

AstoriQht  of  the  Vfdted  States  and  the  sustss 
$iu>re  lands  and  aeerettomsagaimst  pim^sasnau 
Doe  V.  fieebe,  14:  K. 

As  to  what  is  seashore;  howfarhmOshowmded  i 
SBrtend,  seeiioCs  to  United  States  v.  Paobeoo,  IT:  S 

As  to  ttUs  to  water  by  apprapriOtUm^  eaeHman 
nde:r%aeofmtning  OaUs^sm  noli  So  AtehlscNi 
Peterson,  S:  414. 

AMtopasimenlforprinatepropmty  takenfor 
Ususs.   lifth Amendment  to  OowHttaWon 
SMly  to /adsrol  ODoemiiiefiC  and  use  Is  stdTai.  sea 
So  Witben  v.  Buckley.  !&  SM. 

Itt  l\ 
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maiDtaiDiDff,  repairiDC,  and  reboUding  a  cer- 
uin  embankment  anodrain  upon  a  certain  lot 
of  land  upon  the  bank  of  the  Fox  River,  in 
the  State  of  Wiioontin,  ind  from  cutting, 
tearinff  away,  or  remoTlng  such  embankment 
or  drain.  The  case  made  by  the  complaint, 
pleadings  and  eridenoe  was  lubetantially  as 
follows: 

By  an  Act  approved  August  8,1846,  Congress 
granted  certain  lands  to  tne  State  of  Wisoon- 
no,  upon  its  admission  into  the  Union,  for  the 
purpose  of  improving  the  navigation  of  the 
Fox  and  Wisconsin  Rivers,  the  former  of  which 
is  one  of  the  navigable  rivers  of  the  State,  hav- 
ing an  average  flow  of  190,000  cutiic  feet  per 
mmute,  and  alTordinff  a  water  power  of  oOO 
bone  power  per  foot  fall.  By  an  Act  approved 
June  29,  1^48,  the  Legislature  accepted  the 

Sant,  and  bv  a  subsequent  Act  entitled  "An 
ct  to  Provide  for  the  Improvement  of  the 
Fox  and  Wisconsin  Rivers,  aod  Connecting  the 
Same  by  a  Canal,"  approved  Augtist  8,  1848. 
created  a  board  of  public  works  to  superintend 
the  construct bn  of  the  improvements  contem- 
plated by  the  Act  of  Congress.  In  this  Act 
(g  16)  the  Legislature  provided  that,  **  when- 
ever a  water  power  shall  be  created  by  reason 
of  any  dam  erected  or  other  improvements 
made  on  any  of  said  rivers,  such  water  power 
•hall  belong  to  the  State,  subject  to  the  future 
action  of  &e  Legislature."  The  board  was 
limited  by  the  Act,  in  their  contracts  and  ex- 
penditures, to  the  proceeds  of  the  sale  of  the 
lands  granted  by  Congress.  In  1851  the  State 
made  a  contract  with  Morgan  L.  Blartin  for 
the  improvement  of  the  Fox  River  between 
Lake  Winoebago  and  Qreen  Bay.  At  Kau- 
kauna  in  township  24  N.,  R  18  £L,  were  rap- 
Ida  in  the  Fox  RJver,  and  the  navigation  at 
this  point  had  to  be  improved  by  the  construc- 
tion of  a  dam  across  the  river  to  secure  slack 
water,  and  of  a  canal  leading  therefrom  on 
the  north  aide  of  the  river  to  a  point  below  the 
rapids. 

in  1868,  the  Suta  of  Wisconsin,  finding 
Itself  unable  to  complete  the  improvement 
from  the  grant  made  to  it.  Incorporated  the 
Fox  and  Wisconsin  Improvement  Company, 
for  the  purpose  of  carrying  forward  the  im- 

Srovemenis  of  these  rivers,  and  relieving  the 
tate  of  iis  indebtedness  on  account  of  the 
work  already  done,  and  from  iu  liability  upon 
its  con  tracts  not  then  axeouled.  The  grant 
was  made  upon  condition  that  the  company 
ahoold  flle  with  the  secretary  of  state  a  tjond 
for  the  vigorous  prosecution  of  the  improve- 
ment to  completion,  aod  for  the  completion  of 
the  same  within  three  years.  The  bond  was 
further  conditioned  to  pay  all  the  State's  in- 
debtedness and  to  save  the  State  harmleas  from 
all  liability  growing  out  of  the  improvement. 
Having  complied  with  all  of  these  conditions, 
all  of  the  dams,  locks,  water  powers,  and  other 
appurtenancf  s  of  said  works,  and  all  the  sakl 
rights,  powers,  snd  franchises  were  passed  to 
and  vested  in  the  Fox  and  Wisconsin  Improve- 
ment Company.  Pursuant  to  the  conaitions 
of  this  grant,  the  improvement  company  went 
on  to  complete  the  works  as  then  contemplated 
and  in  its  proeeculion  of  the  same  In  order  to 
secure  slack  water  navigstion  around  the  rap- 
ids. In  1858-'64  and  '65built  a  dam  at  the  bead 
of  the  rapids»  so  as  to  raise  the  wstar  about 
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eight  feet  above  the  natural  level,  reaching 
from  lot  6,  section  23,  south  of  the  river,  to 
section  24  north  of  the  river,  and  also  built  a 
canal  and  locks  on  the  north  side  of  the  river, 
reaching  from  the  pond  created  by  the  dam  to 
the  slack  water  of  the  river  below  the  rapida 
and  below  the  dam.  The  south  end  of  the 
dam  abutted  upon  lot  6,  now  owned  l^  the 
Canal  Company.  This  dam  was  built  and 
maintained  by  virtue  of  the  Act  of  the  Stato 
approved  August  8,  1848,  providing  for  the 
completion  of  auch  improvement,  and  there 
was  no  other  authoritv  for  building  or  main* 
taining  the  same.  The  dam  so  constructed 
was  maintained  by  the  improvement  company 
and  its  successor,  the  Qreen  Bay  and  Missis- 
sippi Cansl  Company,  until  1876,  when  the 
United  States,  hsving  taken  title  to  the  im- 
provement built  the  new  dam  now  in  question 
forty  feet  below  the  old  one,  and  extended  the 
embankment  down  the  river  to  meet  \U  In 
the  belief  that  it  also  owned  the  hydraoHc 
power  mentioned  \n  the  16th  section  of  this 
Act,  the  improvement  company  bought  lands 
adjacent  to  the  canal  for  the  purpose  of  ren* 
dering  such  power  availsble. 

In  order  to  ralie  funds  for  the  completion  of 
the  work  and  the  payment  of  the  State  indebt- 
edness, it  mortgaged  the  property  to  the 
amount  of  $600,000;  and,  also,  under  an  Act 
of  the  Legislature  of  October,  1856,  made  a 
deed  of  trust  to  three  trustees  of  all  the  unsold 
lands  granted  to  the  State  in  aid  of  the  im- 
provement, and  of  all  the  works  of  improve- 
ment constructed  on  the  river,  including  the 
dams,  locks,  canals,  water  powers,  and  other 
appurtenancea.    This  trust  deed  was  subse- 

auently  foreclose^  for  the  purpose  of  paying 
le  state  indebtedness  and  the  bonds  issued 
under  the  mortgage,  as  well  as  those  secured 
by  the  trust  deeid;  aiid  the  propertv  upon  such 
foredostire  was  sold  to  a  committee,  which 
subsequently  became  incorporated  under  the 
name  of  the  Green  Bay  and  Mississippi  Canal 
Company,  plaintiff  in  this  suit,  which  in  this 
matter  wcame  seised  In  fee  of  all  theimprove- 
menta,  and  all  the  rights,  powers,  and  privi- 
leges connected  with  the  Improvement  com- 
pany, including  the  dam  and  canal  and  all  the 
nydrauUo  power  thereby  furnished  and  the 
mill  lota  connected  therewith.  Plaintiff  en- 
tered into  po«esslon  of  this  property  and  spent 
considerable  sums  In  Improving,  repairing,  and 
operating  such  works  of  Improvement,  rind- 
ing its  expenses  largely  exceeded  the  revenue 
derived  from  it  an  Act  of  Congress  was  pro- 
cured In  1870,  authorising  the  Secretary  ci 
War  Co  ascertain  the  amoudt  which  ought  to 
be  paid  to  the  plaintiff  for  its  property  and 
rights  in  the  canal,  which  amount,  being  sub- 
sequently settled  by  a  board  of  arbitration,  a 
deed  was  made  to  the  United  Sutca  of  the  en- 
tire property,  with  a  reservation  of  the  water 
power  created  by  the  dam,  and  by  the  use  of 
the  surplus  water  not  required  for  the  purposes 
of  navigation,  with  the  righta  of  protection 
and  reservation  appurtenant  thereto,  and  the 
land  necessary  to  tne  enjoyment  of  the  same, 
and  acquired  with  reference  to  such  use. 
The  dam  which  fumiahes  auch  hydraulic 

Kwer  rests  upon  the  aouth  side  of  the  river  on 
6  of  the  government  survey,  which  lot  in 
its  tiatural  condition  was  low  and  scarcely 
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amount  so  paid  from  and  after  the  date  of 
such  payments,  as  hereinafter  specified,  to 
this  date,"  and  thereupon  directed  judgment 
in  favor  of  plaintiffs  and  a^i^ainst  Stutsman 
County  for  |9,921,  with  interest  from  and 
after  October  1,  1882,  at  the  rate  of  80  per 
cent  per  annum,  and  for  the  amount  of 
$6,088,  with  interest  thereon  from  and  after 
October  1,  1883,  at  the  rate  of  80  per  cent 
per  annum,  amounting  in  the  aggres^ate,  both 
principal  and  interest,  to  the  sum  oi  $35,800, 
together  with  costs  and  disbursements,  and 
juBj^nent  was  entered  accordingly. 

Exceptions  were  duly  taken  and  motion 
for  new  trial  made  and  overruled.  The 
county  thereupon  carried  the  case,  on  appeal, 
to  the  Supreme  Court  of  the  Territory,  by 
which  the  Judgment  was  affirmed,  whereupon 
an  appeal  was  prayed  and  allowed  to  this 
court. 

The  parts  of  the  revenue  laws  of  the 
Territory  of  Dakota,  ret  'nred  to  by  counsel, 
are  given  below.* 

}/essr»,  John  F.  Dillon  and  Sarrjf  Sub' 
bard,  for  appellant: 

The  plamtiffs,  appellees,  have  no  right  at 
common  law  to  recover  the  moneys  in  question. 

Cooley,  Tax.  (2d  ed.)  476,  558;  2  De^,  Tax. 
850;  Lynde  ▼.  ifelro$e,  10  Allen,  49;  Sretoort 
Y.  BrooklytK,  89  N.  Y.  185;  WapU$  v.  UniMi 
8Uiie9,  110  U.  S.  680(28:  272);  Coffin  v.  Brooke 
h/n,  116  N.  Y.  169;  Budge  ▼.  Grand  Furk»  (N, 
D.)  10  L.  R.  A.  166;  TyUr  t.  Can  County  (N. 
D.)  Nov.  29,  1890;  Flint  v.  Republie  County 
Comn.  27  Fed.  Bep.  850;  Logansport  ▼•  Hum^ 


phrey,  84  Ind.  467;  Lyon  C&uniy  Oimtn,  ▼. 
6oddard,22KAJi.2S9;  HydeY.KencfhaC^untif 
Supr$,  43  Wis.  129;  SuUivan  ▼.  IXmu.  29  Kaa. 
28,  82;  Packard  v.  New  Limerick.  M  Me.  2«6; 
Barber  v.  Eeane,  27  Minn.  92,  94;  /VtpiHv. 
Auditor-General,  80  Mich.  12;  BamitUn  ▼. 
Valiant,  80  Md.  189. 

The  statute  under  which  the  ippelleet  daim 
does  not  authorize  a  recovery  in  the  pcesent 
case 

Dakota  PoL  Code,  %  78,  chu>.  28.  Lerisee 
(2d  ed.)  488;  Dakota.  Comn.  Laws,  §  1596; 
Pol.  Code,  §  40,  chap.  28;  Buck  v.  Cotbatk,  70 
U.  S.  8  Wall.  884  (18:  257). 

There  can  be  no  recovery  as  to  subteooeiit 
taxes  which  werepaid  by  the  plaintiff  Wailaoe. 

2  Desty,  Tax.  788. 

In  any  event,  the  appellees  have  no  remedy 
as  to  any  but  county  taxes;  and,  as  in  the 
presient  record  the  county  taxes  are  not  aepa- 
rated  from  the  other  taxes,  and  there  is  no 
method  of  doing  so,  the  appellees  have  no  rcm> 
edy  as  to  any  taxes. 

Bredin  v.  Cranberry  Twp.  Road  ComrK  97 
Pa.  448;  Otoe  County  Comr$,  t.  Gray,  10  Nebu 
565;  Boeheeter  v.  Rueh,  80  N.  Y.  802. 

The  county  is  liable  only  to  extent  of  tax 
actually  received. 

Noyei  V.  HaverhiU,  11  Coah.  888;  Look  w. 
Industry,  51  Me.  876. 

Where  a  town  collector  collects  state,  coonty 
and  town  taxes  levied  on  property  not  taxable, 
the  recovery  against  the  town  will  be  limited 
to  what  is  paid  over  to  its  use  and  will  not  in- 
clude state  or  county  taxes. 

Vermont  Cent.  B.  Co.  v.  BurUmatot^  88  Yt. 


^Chapter  28  of  the  Political  Code  of  the  Territory 
of  Dakota,  as  amended  from  time  to  time,  and  In 
force  at  the  time  of  the  levy  and  asBenment  of  the 
taxes  and  sale  of  the  lands  referred  to  In  the  oom- 

filnint,  and  at  the  date  of  the  oommencement  of 
his  action,  contained  a  complete  scheme  for  the 
ass*  fbment,  levy,  and  ooUectlon  of  taxes.  (Revised 
Codes  Dakota.  liB77.  p.  111.)  Chap.  16  of  the  Political 
Code  In  tke  Compiled  Laws  of  U87  has  suhetaotlaily 
the  fame  provlmoos  with  a  new  numbering  of  the 
sections.    (Oomp.  Laws  Dakota,  1887,  p.  887.) 

Heotloos  1, 2,  and  8  name  the  classes  of  property 
liable  to,  and  enumerate  such  as  are  exempt  from, 
taxation.  Subdivision  one  of  section  2  states  as  ex- 
empt ^  the  property  of  the  United  States,  and  of 
this  Territory,  mdudlnflr  school  lands.'* 

Sections  4  to  26  provide  for  the  assessment  of 
**taxable  property,^  and  prescribe  the  manner  of 
proceedinir  by  the  assessor  in  making  up  the  aasoss 
ment  roll.  He  Is  reoulred  to  list  and  assess  **all 
taxable  property,  real  and  personal,**  each  year,  at 
its  cash  valae  at  the  place  of  Ustioff  on  the  qbj 
named,  and  can  demand  information  ox  the  owners, 
who  are  obUired  to  list  all  property  subject  to  tax- 
ation, and  must  list  property  of  which  the  owners 
are  unknown,  to  *nioknown  owners.** 

The  form  of  the  assessment  roll  Is  prescribed  In 
sections  26  and  27.  and  by  sections  28, 28,  and  80  the 
equalmtton  of  the  assessment  roll  by  the  l>oaxd  of 
county  oommissioneTs  is  provided  for;  and  the 
board  is  given  power  to  correct  errors  made  in  the 
list  by  the  assessor  and  to  add  thereto  any  property, 
real  or  personal,  subject  to  taxation,  omitted  by 
the  owner  or  the  assessor.  During  the  session  of 
the  l>oaxd  any  person,  or  his  agent  or  attorney, 
feeling  aggrieved  by  anything  m  the  assessment 
roll,  may  apply  to  toe  board  for  the  correction  of 
any  alleged  erroia  In  the  listing  or  valuation  of  his 
property,  whether  real  or  personal,  and  the  board 
may  correct  the  same  as  shall  be  Just. 

under  sections  81  and  88  abstracts  of  assessments 
must  be  forwarded  to  the  territorial  auditor,  and 
the  assessments  may  be  equalised  by  the  territorial 
board  for  territorial  porposes,  and  for  territorial 


The  ntes  and  date  and  levy  of  taxes  and  the  pre- 
paration of  dupUoate  tax  lists  by  the  oounty  clerk 
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with  tbehr  form,  one  of  which  hats  is  retained  by 
the  oounty  clerk  and  the  other  delivered,  with  the 
warrant  of  the  county  commissioners  attached,  to 
the  county  treasurer,  are  prescribed  liy  secttoos  tt 
to  88, 

Section  40  reads  thus: 

**An  entry  is  required  to  be  made  mwo  the  tax 
list  and  Its  duplicate,  showing  what  It  Is.  and  fior 
what  county  and  what  srear  it  Is,  and  the  eounty 
oommlsBionera  shall  attach  to  the  hsts  their  war- 
rants under  their  hand  and  oAdal  seal.  In  general 
terms,  requiring  the  treasurer  to  collect  the  taxes 
therein  levied  according  to  law;  and  do  Inf  ormallty 
in  the  f  oregoiog  requirements  shall  render  any  pro- 
ceedings for  the  collection  of  taxea  illegal  the 
county  clerk  shall  take  the  receipt  of  the  coonty 
treasurer  on  delivering  to  him  the  dopUeate  tax 
Ust  with  the  warrant  or  the  county  commlHloncn 
attached,  and  such  list  shall  be  full  and  snActoDt 
authority  for  the  colleotlon  by  the  treasurer  of  all 
taxe«  therein  contained.** 

Sections  41  to  44  relate  to  the  ooOectloo  of  taxea 
and  form  of  recelpta. 

Section  46  provides: 

**It  shall  be  the  duty  of  the  county  clerk,  on  re- 
ceivlng  any  dnpUoate  tax  reoeipt  from  tl»  1 1  easiir- 
er,  forthwith  to  examine  the  saoM  and  oompare  It 
with  the  tax  Ust  in  his  poaseasloo,  and  see  If  the 
total  amount  of  taxes  and  the  several  amomiSB  of 
the  dUrerent  funds  are  correctly  entered  and  set 
forth  In  snob  receipt,  and  in  case  it  shall  appear  tbat 
the  treasurer  has  not  coUeoted  the  full  aaKNmt  off 
taxes  and  interest  which,  according  to  the  tax  Itoi 
and  the  terms  of  the  receipt  he  shoold  have  ooUeet- 
ed,  then  the  county  clerk  shall  forthwith  oharre 
the  treasurer  with  the  amoont  such  reealpt  fans 
short  of  the  tme  amount,  and  the  fieaaiiin  shall 
be  liable  on  his  olBcial  bond  to  account  ftr  and  pay 
over  the  same.** 

Sections  46  to  61  rShtte  toths  rreawitaf*B  caah  bnni 
and  the  dupUcata  eaah-book  kept  bf 
derk. 

Section  6ails  as  follows: 

**If  on  the  Msessment  roD  or  tax  llBl  therebe 
error  In  the  name  of  the  person 
the  name  may  be  changed,  and  the 
from  the  person  InteDdad,  If  ha  ba ' 
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409;  Bu^  Y.  Grand  Forki  (N.  D.)  10  L.  R.  A« 
165;  Cooley.  Tax.  475,  476;  Thomp$on  v.  Boe, 
68  U.  8.  ^How.  422  (16:  887). 

There  is  do  requiremeDt  that  the  purchaser 
shall  make  inqufiy  with  reference  to  the  taxa- 
bility of  the  lands  or  the  authority  to  make  an 
assessment. 

MeWhinney  t.  Indianapolu,  98  Ind.  188; 
Packard  ▼.  Jfew  Litneriek,M  Me.  269;  Norton 
▼.  Boek  County  Supn.  18  Wis.  614. 

This  rule  has  been  repeatedly  recognized  and 
followed  in  Wisconsin. 

Van  CoU  ▼.  MUwaukM  County  Supn,  18 
Wis.  247;  Wam&rY.  Outagamie  County  Supr$. 
19  Wis.  611;  Eutchimon  ▼.  Sheboygan  County 
Supre.  26  Wis.  402;  Barden  v.  Cotumbia  County 
Supre,  88  Wis.  445;  Mareh  ▼.  8t,  Oroix  Coun^f 
Supre,  42  Wis.  878. 

The  statute  having  been  taken  from  Iowa 
and  Nebraska,  the  construction  by  the  courts 
of  those  states  became  part  of  the  law  itself. 

Metropolitan  B.  Co.  v.  Moore,  121  U.  8.  558 
(30:  1022);  Coulter  ▼.  Mahaeka  County,  17 
Iowa,  92;  Scott  ▼.  Chiekaeaw  County,  46  Iowa, 
258;  Morrie  v.  Sioux  County,  42  Iowa,  416; 
BoberU  v.  Adame  County,  18  Neb.  471, 20  Neb. 
409;  Wileon  v.  Butler  County,  4  L.  R  A.  589, 
26  Neb.  676. 

Mr.  Chitf  Jii^tiee  Fuller  delivered  the 
opinion  of  the  court : 

Appellees  recovered  judgment  for  the 
amounts  paid  and  thirty  per  cent  per  annum 
interest  thereon.  Interest  at  this  rate  was 
that  which  purchasers  at  tax  sales  received 
upon  redemption,  and  section  78  of  chapter 
28  of  the  Political  Code  of  the  Territory  of 
Dakota  provided  that  the  purchaser,  who 
came  within  its  terms,  should  be  saved 
harmless,  by  being  paid  the  principal  and 
interest  to  which  he  would  have  been  entitled 


if  the  land  had  been  rightfullr  sold.  Unksa 
the  recovery  was  Justified  unaer  the  slatiitey 
this  Judgment  must  be  reversed. 

Stutsman  County  is  one  of  the  oofutki  of 
North  Dakota,  which  was  admitted  Into  the 
Union  after  this  cause  was  docketed  in  thi* 
court.  In  nier  v.  Caet  County,  decided  Nov. 
29,  1890,  where  the  state  of  facts  was  sub- 
stantially such  as  is  disclosed  by  this  recced, 
the  Supreme  Court  of  the  State  decided  that 
no  recovery  could  be  had  by  the  purdiaser 
at  a  tax  safe  whose  title  failed,  either  at  com- 
mon law  or  under  the  section  in  question, 
which  is  1885  had  been  amended  in  *ppint 
not  material,  here,  and  became  §  1629  of 
the  Complied  Laws  of  Dakota  of  1887. 

It  is  well  settled  that  upon  the  oonstructioo 
of  the  constitution  and  laws  of  a  State  this 
court,  as  a  general  rule,  follows  the  decisions 
of  her  highest  court,  unless  they  oooflict 
with  or  impair  the  efficacv  of  some  provision 
of  the  federal  Constitution  or  of  a  federal 
statute  or  a  rule  of  general  commercial  law. 
Norton  v.  I^ielby  County,  118  U.  8.  485,  4» 
[80:  178,  184]  ;  GornUey  v.  Clark,  184  U.  a 
888,  848.  [88 :  909.  918]. 

Our  mandate  in  this  case  must  be  issued 
to  the  State  Supreme  Court,  which  will  in 
its  turn  direct  the  state  court  succeeding  to 
the  District  Court  of  the  Territory  to  proceed 
in  oonformi^  to  our  judgment.  86  Stat,  at 
L.  688. 

The  parties  are  citizens  of  North  Dakota. 
The  litigation  proceeded  upon  the  reeogol- 
tion  and  allowance  of  the  exemptioQ  of  th» 
lands  from  taxation  under  the  laws  of  thr 
United  States,  and  no  federal  queatioos  wcr» 
involved.  T)fler  v.  Caee  CoufUy,  ante.  1016. 
The  case  belongs  to  the  class  upon  which  tb» 
local  decisions  are  ordinarily  given  control- 
ling effect,  and  the  adjudication  of  the  high- 


over  to  the  territorial  treasurer,  oo  or  before  the 
first  Monday  of  November,  and  at  aU  other  times  on 
demand,  all  territorial  f  anda  ooUeoted  by  him,  and 
pretoribfs  his  fees  for  such  coUeotion  and  raoeipL 

Section  84  reads: 

^If  the  county  treasurer  shall  wfflfallT  and  neg- 
ligently fail  to  settle  with  the  territorial  treasurer 
at  the  time  and  in  the  manner  above  prescribed  by 
law,  he  shall  forfeit  to  the  use  of  the  Territray  the 
sum  of  five  hundred  dollars,  which  sum  may  be  re- 
covered of  him,  or  his  sureties,  on  suit  brought  tnr 
the  territorial  treasurer  in  anyooortinthisTrerri- 
tory  having  jurisdiction;  or  in  case  of  failure  of 
the  territorial  treasurer  to  bring  such  suit,  then 
any  oitlaen  of    the    Territory   may  taring   the 


«« 


Section  86  provides  for  the  procuring  by  the  ter- 
ritorial auditor  of  a  list  from  the  proper  land  oflloe 
of  all  lands  becoming  taxable  for  the  first  time.  In 
each  county,  and  the  forwarding  of  the  list  to  the 
clerk  of  such  county.  z^x 

Sections  80, 06.  and  OS  are  as  follows:  v 

**In  the  case  of  dereliction  of  dutf  on  the  part  of 
any  ofllcer  or  person  required  by  law  to  perform 
any  duty  under  the  provisions  of  this  Act  In  any 
countT  in  this  Territory,  such  person  shall  thereby 
forfeit  all  pay  and  allowance  that  would  otherwise 
be  due  him,  and  the  county  oommlsBionerB  In  any 
such  county,  oo  receiving  satisfactory  evidenoe  of 
such  dereliction  or  faflure  to  pciform  as  reqnlred 
by  law  any  duty  enjoined  by  this  Aot«  shall  refuse 
to  pay  such  person  or  persons  any  som  whatever 
for  such  servioeB.** 

**If  any  ooontj  measurer  shall  fan  to  make  re- 
turn, fall  to  make  settlement,  or  fan  to  pay  over 
all  money  with  which  he  may  stand  cbarired,  at 
the  time  and  Id  the  manner  prescribed  by  law.  It 
shall  be  the  duty  of  the  ooonfy  elerk,  oo  receiving 
faMtmotloosfOr  that  purpose  from  the  terrltonal 
auditor  or  from  die  ooonty  oonuDlsslooefB  ot  his 


county,  to  cause  suit  to  be  instttoted  agalnat  aae^ 
treasurer  and  his  sureties  or  any  of  taem.  In  the* 
district  court  of  his  county*** 

**  Whenever  suit  shaU  nave  been  oommeoeed 
against  any  deUngneot  county  treasiinir,  as  af  oe^ 
said,  the  board  ox  ooonty  <NiniiiilsBloiieiB  of  soch 
coun^  may^t  their  discretion,  remove  soch  ' 
urer  from  oflloe,  and  appoint  some  snttable  c 
to  fill  the  vacancy  theieby  created,  as  herotni 
provided.*' 

Sections Oland  06  of  chapter  fl  of  the  Polttleai 
Oode,  (Codes  1897,  p.  6SJ  presolblng  the  dnties  oT 
the  county  treasurer,  provide: 

**He  shall  be  the  colleotor  of  taxes :  riiaD  keep 
his  ofllce  at  the  county  seat,  and  shall  atteod  his 
ofllce  threedays  In  each  we^.  Heshall  be  charged 
with  the  amount  of  all  tax  lists  in  his  bands  for 
ooUection,  and  credited  with  the  amounts  ooDeoted 
thereon,  and  the  delinquent  list,  and  shaU  keep  a 
fair  and  accurate  current  account  of  the  mooeya 


hj  him  received,  showing  the  amount  thereof, 
tune  when,  fkom  whom,  and  oo  what  aoooont  ra- 


oelved.  Id  cash,  warrants,  county 

and  If  In  warrants  or  orders,  their  ktn^  naoiber.  or 

other  designation,  amounta  for  whtoa  they  vara 

drawn,  interest  due  thereon,  and  the  amoonta  of 

the  receipts  thereon  Indorsed,  If  any;  also  of 

disbursements  by  him  made,  sbowtag  ti 

when,  to  whom,  oo  what  acooont  and  Aa 

paid:  and  he  ShaU  so  arrange  Ms  booka  that  tW 

amounts  received  and  paid  oo  aeoomitof  eaeb  we^ 

arate  and  distinct  fund  or  approprlatlQn,  shaB  oa 

exhibited  in  separate  and  dMnot  eohnaas,  or  ao- 

ooonts,  and  so  as  to  sliow  whether  the 

received  or  paid  In  oaah,  or  wai 

and  If  either  of  the  latter,  their 

other  partloulars  as  above  reqiotead: 

treasurer  ShaU  at  all  times  axhfhit  saefe  aeeouaaiL 

when  desired,  to  the  territorial,  eoonirt  n^  sihoal 

oflloeri.  entitled  to  reoelve  the  snss^  and  ikaH  aa 

14t  U.  6. 
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«tt  iriboiMl  of  the  State  in  the  case  cited 
ahould  be  considered  in  the  light  of  this  rule, 
though  the  appeal  is  from  the  Supreme  Court 
of  the  Territ<^,  which  reached  the  opposite 
eooclosioD. 

The  Supreme  Court  of  the  State  held  that 
lands  which  were  part  of  the  original  grant 
to  the  Northern  Pacific  Railroad  Company 
and  had  been  suiyeyed  at  the  expense  of  the 
United  States  and  earned  by  the  company 
after  the  passage  of  the  Act  of  Congress  of 
July  15,  1870,  but  no  part  of  the  survey  fees 
had  been  repaid  to  tne  United  States,  al- 
though they  had  been  disposed  of  by  the 
company  and  conveyed  to  third  parties,  who 
were  in  possession,  were  not  in  fact  tajcable ; 

?ret,  that  since  land  was  a  subject  of  taxa- 
ion  in  Dakota  Territory,  prima  facie  thev 
were  taxable :  that  the  assessor  being  a  Judi- 
cial officer,  where  property  is  exempt  from 
taxation  by  class  and  not  by  specific  aescrip- 
tion,  has  full  jurisdiction,  ana  it  is  his  duty 
to  decide  in  each  instance  whether  or  not  a 
particular  piece  of  property  falls  within  any 
of  the  exempted  classes,  and  in  this  respect 
the  source  of  the  law  that  establishes  the  ex- 
emption is  imnuterial ;  that  an  erroneous  de- 
cision of  an  assessor  in  the  matter  of  exemp- 
tions does  not  deprlTe  the  tax  proceedings  of 
lurisdiction,  but  until  such  erroneous  decis- 
ion is  modified  or  set  aside  by  the  proper 
tribunal  all  officers  with  subsequent  functions 
may  safely  act  thereon ;  that  the  rule  of  eateat 
sii^p<#rapplied  to  the  plaintiff ;  and  that  there 
was  no  right  of  recovery  at  common  law.  It 
was  further  held  that  under  the  law  in  force 
when  the  tax  sale  in  question  in  the  case  was 
Diade,  tne  treasurer,  in  the  matter  of  the  col  • 
lection  of  the  taxes,  was  purely  a  ministerial 
officer,  and  when  he  received  the  duplicate 
tax  list  with  the  warrant  of  the  county  com- 
missioners attached.  If  such  process  was  fair 


on  its  face  and  contained  nothing  that  would 
apprise  the  treasurer  of  any  defects  or  In- 
firmities, and  it  did  not  appear  that  the  treas- 
urer had  any  knowledge  of  any  defect  or  in- 
firmities, such  treasurer  was  nilly  protected 
fiom  personal  liability  in  collecting  the  taxea 
upon  all  property  contained  in  bis  list,  so 
long  as  he  acted  strictly  within  the  statute ; 
that  the  law  furnished  his  authority  for  sel- 
ling the  property  for  delinquent  taxes;  that 
the  warrant  with  the  tax  list  attached  gave 
him  the  subjects  upon  which  to  exercise  such 
authority ;  that  the  statute  which  required 
the  treasurer  to  **  sell  all  lands  liable  for  taxes 
of  any  description  for  the  preceding  year  or 
years,**  meant  all  lands  liable  to  taxation  as 
shown  by  the  process  in  his  hands,  and  he 
could  not  refuse  to  sell  lands  on  his  list  nor 
could  he  sell  lands  not  on  his  list;  Uiat  the 
sale  of  the  lands  in  that  case  was  neither  the 
mistake  nor  the  wrongful  act  of  the  treasurer 
within  the  meaning  of  section  1829,  Com 
piled  Statutes ;  and  that  the  plaintiff  had  no 
right  of  action  under  that  section.  And  fur 
ther,  that  section  84  of  chapter  132  of  the 
laws  of  North  Dakota  for  1890  had  no  appli 
cation  to  a  sale  of  lands  made  before  w  en 
actmentof  said  chapter. 

Section  1629  of  the  Compiled  Laws  is  iden 
tical  with  section  78,  chapter  28,  of  the  Da 
kota  Political  Code,  except  that  in  lieu  o 
the  words,  ''the  amount  of  principal  and  in- 
terest to  which  he  would  have  been  entitled 
had  the   land   been   rightfully  sold,*  the 
words,  "the  amount  of  principal  and  interest 
at  the  rate  of  tweWe  per  cent  per  annum  from 
the  date  of   sale,**  have  been  sobstituted. 
Compiled  Laws,  1887,  p.  802.    Section  78  is 
as  follows: 

**  When,  by  mistake  or  wrongful  act  of  the 
treasurer,  land  has  been  sold  on  which  no  tax 
was  due  at  the  time,  the  county  is  to  save  the 


aa7  tlflM  pay  ovsr  the  balance  In  his  hands  to  them, 
open  reoelvinff  proper  vouohers.** 

^  The  txK>k«  aooounts.  and  vouchers  of  the  county 
treasurer,  and  all  moneys,  warrants  or  orders,  re- 
malninir  In  the  troasuryt  shaU  at  all  times  be  sut^ 
jeot  to  the  lospeotlon  and  examination  of  the  board 
of  oountv  commlsBlooerB,  and  at  the  reanlar  saeet- 
tnas  of  the  board  In  January  and  July  of  each  year, 
and  at  such  other  timsB  as  they  may  diteot,  he  shall 
settle  with  tbem  his  accounts  as  treasurer,  and  for 
thai  purpose  shaU  eihibit  to  them  sU  his  books, 
accounts  and  moneys,  and  all  voooheft  relating  to 
the  ssme,  to  be  audited  and  allowed,  which  vouoh- 
I  retained  by  them  for  evidence  of  his 
and.  if  found  correct,  the  account  shaU 
be  to  certified;  if  not.  he  tball  be  hable  on  his  bond.** 

Beotloo  S4  of  chapter  181  of  the  law*  of  North 
Dakota,  enacted  In  IMO,  (Laws  North  Dakota,  1S80, 
tn,  SOB,),  is  as  follows: 

**Wbena8ale  of  tend  as  provided  in  this  Aotis 
declared  void  by  Judgment  of  court,  the  judcmsot 
deolarloff  it  void  shau  state  for  what  reason  such 
sale  is  declared  void.  In  all  cases  where  any  such 
sale  has  been  or  hereinafter  shall  be  so  declared 
void,  or  any  eertifloate  or  deed  issued  under  such 
sale  shaU  be  set  aside  or  canceled  for  any  reason, 
or  in  case  of  mistake,  or  wrongful  act  of  the  treaa- 
itrsr  or  auditor,  land  has  been  sold  upon  which  no 
due  at  the  time,  the  money  paid  by  the 


at  the  sale,  or  by  the  amlgnwH  <rf  the 
It*  upon  taktajr  tha  ssilgnment,  and  all  snbse- 
it  taxes,  penalties  and  costs  paid  by  soeh  pur- 
er or  sariimea,  shall,  with  tnteresSaS  the  rate 
o#  ten  par  cent  per  annum  from  tbe  dale  of  soeh 
payment,  be  returned  to  thepurohaser  or  assignss. 
or  the  party  hoUUna  his  riirnt,  out  of  the  county 
treasury,  on  the  order  of  the  county  auditor,  and 
so  muoa  of  said  money  as  has  been  paid  Into  tbe 
state  trsasnry  ShaU  be  eharied  to  the  Slata  tir  tbe 
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county  auditor  and  deducted  from  the  next  money 
due  the  State  on  account  of  taxes.  Tbe  county 
treasurer  or  auditor  shall  be  liable  on  their  bond 
for  any  loss  oooaslooed  by  any  such  wroofful  aot» 
Whenever  any  sale  of  land,  or  oertilloate,  or  deed« 
made  or  riven  under  this  Act  is  dedarod  void  by 
ludrmenl  of  court,  unless  the  iudrment  declared 
the  tax  to  be  illetal,  ssid  tax  and  suoeequent  taxes, 
returned  to  the  purchaser  or  sartgnee  as  provided 
in  this  section,  snail  remain  a  lien  upon  the  land 
sold,  and  the  county  auditor  shall  advertise  the 
same  at  the  next  succeeding  annual  sale,  for  the- 
full  amount  of  taxes,  peoaitles  and  costs  due  on 
said  piece  or  parcel  of  land.** 

The  f  ollowtoff  are  sections  of  chapter  W  of  the> 
Dakota  OeoersI  Laws  of  iSSi^  (Isiwe  1S8S,  p.  419i: 

**  Sec.  ae.  On  the  first  day  ct  February,  the  un- 
paid taxes  for  the  precedln|r  year  shall  draw  Inter* 
est  as  hereinafter  provided;  and  taxes  upon  real 
property  are  hereby  madea  perpetual  lien  thereon 
against  all  persons;  and  taxes  due  from  any  person 
on  perKoal  propertj  shall  be  a  lleo  on  any  real 
property  owned  by  such  person.**  **8ea  Jl.  On 
the  first  Monday  In  October,  10S4,  and  In  each  year 
thereafter,  the  oouoty  treasursr  is  reqnifed  to  olTer 
at  public  sale  at  the  oouri  hoose,  or  If  there  is  oo^ 
court  house,  at  the  oOca  of  the  county  treasurer, 
aU  kmds  on  which  taxes  of  any  desertptlon  for  thfr 
precedlna  year  or  years  shall  have  been  delinquent 
and  remain  due,  and  such  sale  shall  be  made  for  and 
In  payment  of  the  total  aasount  of  taxfa,  interest, 
and  coat,  due  and  unpaid  on  soeh  real  property.*^ 
**eeo.S4.  Immediate^  after  tbe  expiraaon  of  thfr 
term  of  three  years  from  ti  >  date  of  the  sale  of 
any  land  for  taxes  under  the  provisloos  of  this  Act. 
ne  trtssuier  then  in  oOoe  shall  make  out  a  deed 
for  each  lot  ot  land  sold  and  remaining  unra* 
decined,  and  deliver  the  same  to  the  purohsssr 
upon  the  retom  of  the  cartlllcata  of  purchase.** 
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puTchaaer  hannleas  by  paying  bim  tbe 
4unouDt  of  principal  and  interest  to  wbicb 
he  would  have  been  entitled  bad  tbe  land 
been  rightfully  sold,  and  tbe  treasurer  and 
bis  sureties  shall  be  liable  for  tbe  amount  to 
the  county  on  his  bond,  or  tbe  purchaser  may 
recoYer  the  same  directly  from  the  treasurer. 

Tbe  county  is  thus  nmde  liable  in  tbe  first 
instance,  *'when  by  mistake  or  wrongful  act 
of  tbe  treasurer,  land  has  been  sold  on  wbicb 
no  tax  was  due  at  the  time,  **  while  a  personal 
liability  to  the  purchaser  Is  directly  imposed 
upon  tne  treasurer,  who  with  bis  sureties 
is  also  made  liable  for  tbe  amount  to  tbe 
county  on  bis  bond.  This  statutory  provis- 
ion is  not  the  same  as  that  of  the  Act  of 
North  Dakota  of  1800,  and  many  similar 
state  statutes,  making  counties  generally  lia- 
ble to  the  purchaser  at  tax  sales,  when  the 
sales  are  declared  void.  Nor  is  it  tbe  same 
as  had  previously  existed.  The  law  for  tbe 
organization  of  tbe  Territory  of  Dakota  was 

Sassed  March  2,  1861,  and  on  the  15tb  of 
[ay,  1862,  an  Act  of  its  first  legislative  as- 
sembly was  approved,  which  formed  chap. 
69  of  its  laws,  entitled,  '^ Revenue."  (La^.^ 
Dakota,  1862,  vol.  1,  p.  419.) 

Section  58  read  thus :  **  When,  by  mistake 
or  unlawful  act  of  the  treasurer,  land  has 
been  sold  on  which  no  tax  was  due  at  t^e 
time»  or  whenever  land  Is  sold  unlawfully, 
in  consequence  of  any  other  mistake  or  irreg- 
ularity rendering  tbe  sale  void,  Uie  county 
shall  hold  the  purchaser  harmless  by  paying 
bim  the  amount  of  principal  and  interest  ana 
costs  to  which  be  would  have  been  entitled 
bad  the  land  been  rightfully  sold,  and  tbe 
treasurer  and  bis  sureties  will  be  liable  to 
the  county  for  tbe  amount  of  bis  official 
bond :  Provided^  That  the  treasurer  or  bis 
sureties  shall  be  liable  only  for  his  own  or 
bis  deputy's  acts." 

Tbe  treasurer  was  tbe  collector  of  taxes 
and  directed  to  sell,  but  be  was  not  made 
liable  if  tbe  sale  were  unlawful  through  mis- 
takes or  irregularities  chargeable  to  others, 
but  only  for  his  own  acts.  Wben  in  section 
78  of  chap.  28  of  tbe  Code  of  1877,  the 
words,  **  or  whenever  land  is  sold  unlawfully, 
in  consequence  of  any  other  mistake  or  ir- 
regularity rendering  tbe  sale  void,"  were 
dropped  out,  the  proviso  was  also  exscinded 
.  as  no  longer  necesBsry. 

Under 'it  as  recast  tbe  county  is  not  ulti- 
mately to  respond.  The  liability  falls  upon 
the  treasurer  in  either  event,  but  does  not 
arise  save  where  the  treasurer  is  himself  in 
fault  in  selling  tbe  land.  The  wrons  aris- 
ing from  selling  land  for  taxes  on  which  no 
tax  is  due  is  not  necessarily  tbe  result  of 
tbe  mistake  or  wrongful  act  of  tbe  treasurer ; 
and  upon  tbe  facts  in  this  record,  if  be  were 
protected  by  his  warrant  and  acted  strictly 
within  tbe  statute,  he  could  not  be  held,  nor, 
of  course,  could  Uie  county,  under  tiiat  sec- 
tion. 

We  agree  with  tbe  learned  state  Supreme 
Court  that  tbe  treasurer  acted  in  tbe  sale  as 
a  ministerial  officer,  and  that  while  the  law 
furnished  authority  for  selling  property  for 
•delinquent  taxes,  tbe  warrant  fumishea  tbe 
subjects  upon  wbicb  to  exercise  the  author- 
ity.   In  ErMkim  ▼.  Eohnbaeh,  81  U.  8.   14 
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Wall.  618,  616  [20:  745,  747],   Mr.   

Field,  speaking  for  the  courts  said :  *  What- 
ever may  have  been  tbe  conflict  at  one  time, 
in  tbe  adjudged  cases,  as  to  the  extent  of 
protection  afforded  to  ministerial  otBcers  act- 
ing in  obedience  to  process,  or  orderB  issued 
to  them  by  tribunals  or  oflloers  inTsiited  by 
law  with  authority  to  pass  upon  and  deter- 
mine particular  facts,  and  render  JadnienI 
thereon,  it  is  well  settled  now,  that  tf  the 
officer  or  tribunal  possess  lurisdictioo  ow 
tbe  subject-matter  upon  which  jodgjnent  is 
passed,  with  power  to  issue  an  order  or  pio- 
cess  for  tbe  enforcement  of  such  Jndgmait^ 
and  tbe  order  or  process  issued  thereon  to  Hm 
ministerial  officer  is  regular  on  its  face,  show- 
ing no  departure  from  the  law,  or  defect  of 
jurisdiction  over  the  person  or  proper^  af- 
fected, then,  and  in  such  cases,  tbe  order  or 
process  will  give  full  and  entire  protectisn 
to  the  ministerial  officer  in  its  regular 
enforcement  against  any  prosecution  which 
tbe  party  aggrieved  therebv  may  institote 
against  him,  although  serious  errors  may 
have  been  committed  by  the  officer  or  tribu- 
nal in  reaching  the  conclusion  or  judgment 
upon  which  tbe  order  or  process  is  isMied.*    stiM\ 

Things  may  be  void  as  to  all  persons  and 
for  all  purposes,  or  as  to  some  persons  and 
for  some  purposes,  and  although  tbe  siiessor 
may  have  been  without  Jurisdiction  over  the 

J  articular  property,  yet  as  he  bad  general 
urisdiction  to  list  property  for  taxation,  and 
there  is  no  pretense  that  there  was  anvthing 
on  the  face  of  tbe  warrant  to  appr&e  the 
treasurer  of  the  lack  of  1  urisdiction,  be  can- 
not be  held,  in  executing  tbe  warrant,  as 
guilty  of  a  wrongful  act  within  the  intent 
and  meaning  of  this  statute. 

The  40th  section  of  chapter  88  shows  that 
the  warrant  required  the  treasurer  to  collect 
the  taxes  therein  levied  according  to  law, 
and  that  the  duplicate  tax  list  with  tbe 
warrant  of  tbe  county  commissioners  attached 
was  full  and  sufficient  authority  for  the  col- 
lection by  the  treasurer  of  all  taxes  therein 
contained.  It  was  bis  duty  to  proceed,  and 
be  cannot  be  held  to  have  been  bound  t^  tbe 
extrinsic  fact  that  the  costs  of  survey  bad 
not  been  paid,  and  that,  therefcve,  these 
particular  lands  were  not  taxable. 

We  think  the  conclusion  inadmissfble  that 
tbe  Legislature  intended  that  the  treasurer 
should  DC  held  responsible  for  the  mistakes 
or  wrongful  acts  of  other  officers,  wben  act- 
ing in  strict  compliance  with  the  exigency 
of  the  process  committed  to  bim. 

It  has  been  ruled  that  where  an  officer 
knows  of  facts  aUund$  bis  process,  which 
render  the  proceedings  void,  lie  is  not  pro 
tected ;  but  that  question  does  not  arise  here, 
as  no  such  knowledge  on  the  part  of  tbe 
treasurer  Is  found ;  nor  is  there  any  basis  for 
the  contention  that  the  treasurer  made  any 
mistake  of  fact  in  the  premises. 

It  was  earnestly  argued  that,  inasmn^  as 
by  section  62  the  treasurer  is  directed  to  sell 
all  lands  "which  shall  be  liable  for  taxes,* 
there  is  just  as  mnch  a  question  of  law  or 
fact  presented  for  bis  decision  as  is  presented 
to  a  sheriff  wben  be  is  directed  to  sell  ths 
property  of  a  defendant  on  execution,  or  re- 
quired to  determine  the  exemption  of  prop- 
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APPEAX8  from  decrees  of  the  District  Court 
of  the  United  SUtes  for  the  Northern  Dis- 
trict of  Mississippi,  that  the  Sunflower  Com- 
pany pay  to  the  receiver  of  the  Mobile  &  North- 
western Railway  Company,  the  amount  of 
freights  earned  by  said  railway  oyer  the 
amounts  due  for  rents  and  decreeing  the 
amount  of  the  surplus  of  freights  to  be  paid  by 
the  OH  Company.    Affirmed, 

Statement  by  Hr.  Juttiee  Brownt 
This  was  an  intervening  petition  by  the  Sun- 
flower Oil  Company  to  enforce  the  speciflc 
performance  of  a  contract  by  the  Railway 
Company  to  purchase  certain  engines  and  cars 
until  a  Imlance  of  $6,782.16  claimed  to  be  due 
should  have  been  {wid  and  discharged;  and  a 
cross-petition  by  the  receiver  to  recover  freights 
earned,  in  the  sum  of  $10,258.86,  in  excess  of 
the  rental  of  such  engines  and  cars. 

The  case  arises  upon  the  following  facts :  In 
1877,  the  Mobile  and  Northwestern  Railway 
Company,  for  the  purpose  of  rai^^in^  money  to 
build  its  road,  executed  a  trust  deea  upon  all 
its  property  in  the  amount  of  $250,000,  to  se- 
cure a  series  of  bonds  in  that  amount,  to  be 
negotiated.  The  Railway  Company  made 
early  default  in  the  payment  of  its  interest  up- 
on these  bonds,  but,  notwithstanding  its  de- 
fault, the  bondholders  suffered  the  property  to 
remain  in  its  hands,  and  under  the  uninter- 
rupted control  and  management  of  the  com- 
pany, until  November  15,  1886,  when  the  orig- 
inal bill  in  this  case  was  filed.  During  the 
continuance  of  such  defaulL  and  in  January, 
1888,  the  president  of  the  Railway  Company 
contracted  with  the  Baldwin  Xocomotlve 
Works  for  two  locomotives  at  a  cost  of  $7,600 
each,  to  be  completed  in  the  autumn  of  that 
year.  Just  preceding  their  completion,  the 
only  locomotive  the  railway  then  bad  became 
permanently  disabled,  and  though  the  new  lo- 
comotives ordered  were  nearing  completion, 
the  company  had  no  money,  nor  means  of  rais- 
ing money,  to  pay  for  them.  In  this  strait,  the 
bondholders  being  unwilling  to  extend  their 
assistance,  application  was  made  to  the  Sun- 
flower Oil  Company,  appellant,  for  the  means 
necessary  to  purchase  tne  rolling  stock,  and 
avert  a  total  suspension  of  the  company's  busi- 
ness. Under  these  circumstances  a  contract 
was  executed,  October  6,  1888,  between  the 
Oil  Company  and  the  Railway  Company  to  the 
following  effect:  The  Oil  Company  agreed  to 
purchase  from  the  Baldwin  Locomotive  Works 
[SlSl  ^^^  locomotives  and  tenders  complete,  named 
respectively,  LaFlour  and  Yazoo,  at  the  price 
of  |7,600  each,  and  to  invest  the  further  sum 
of  f2.400  in  box  and  flat  cars,  and  to  lease  the 
same  to  the  tailroad  to  January  1,  1886,  for 
$1,408  per  annum,  payable  in  monthly  install- 
ments. This  was  exactly  8  per  cent  upon  the 
amount  invested.  The  LaFlour  and  the  cars 
were  to  be  paid  for  by  the  Oil  Company  in 
cash,  and  were  at  once  to  be  and  to  continue 
its  property  until  purchased  by  the  Railway 
Company  in  the  manner  hereinafter  provided. 
The  Yazoo  was  to  be  purchased  upon  the  ob- 
ligation of  the  Railway  Company,  payable  in 
six  months  from  date,  guaranteed  by  the  mer- 
cantile firm  of  Fargason  A  Co.  of  Memphis, 
which  guaranty  the  Oil  Company  agreed  to 
procure;  and  ontfl  payment  the  title  to  the 


Yazoo  was  to  remain  in  the  Baldwin  Locomi^ 
tive  Works.  Should  the  Railway  Conpao^ 
pay  the  obli^tion  at  maturity,  the  title  to  the 
engine  was  to  vest  in  it,  but  dioold  the  same 
be  paid  hj  Fargason  &  Co.  the  tiUe  was  to  be 
ana  remain  in  the  Sunflower  Oil  Company  un- 
til the  Railway  Company  should  acquire  title 
to  it  and  the  other  property  in  the  manner 
hereinafter  set  forth.  Should  the  Railway 
Company  promptly  meet  its  obligation  to  the 
Locomouve  Works  for  the  Yazoo,  then  the 
rents  payable  to  the  Oil  Company  were  to  be 
reduced  to  $800  per  annum,  payaMe  monthly. 
The  Railway  Company  agreed  to  take  aO 
proper  care  of  the  rolling  stock,  and  turn  the 
same  over  in  good  order  to  the  Oil  Company 
at  the  end  of  the  contract,  * 'should  said  Rail- 
road Company  be  then  unable  to  purchase  the 
same,  at  the  price  hereinafter  mentioned."  and 
agreed  to  use  the  same  upon  its  line  of  mad, 
and  to  turn  the  same  over  at  the  demand  of 
the  Oil  Company,  should  it  at  any  time  violate 
its  agreement. 

The  Railway  Company  further  agreed  that 
it  would,  on  or  before  January  1.  1886,  par- 
chase  all  said  property  from  the  Ofl  Company, 
and  pay  for  it  in  cash  at  the  cost  price,  and 
should  also  have  the  right  at  any  time  before 
that  date  to  purchase  the  whole  by  paying  the 
cash  price  thereof,  in  which  event  the  contract 
for  rent  should  immediately  cease  and  deter> 
mine,  but  the  other  terms  of  the  contract  wen 
to  remain  unimpaired.  The  Railway  Company 
further  agreed  that  it  would  erect  houaetat 
several  of  its  depots  for  the  purpose  of  receiv-  mn 
ing  cotton  seed  in  bulk  for  the  Oil  Company, 
and  would  provide  scales  for  weigiiing  seed, 
and  would  haul  seed  in  bulk  from  yaiioas 
points  along  the  line  of  its  road  for  the  Oil 
Company;  that  the  agents  of  the  BaOw^  Com- 
pany would  weiffh  Uie  cotton  aeed  and  par- 
chase  the  same,  if  desired,  free  of  coat  for  any 
such  services;  that  it  would  haul  aU  sacks  for 
the  Oil  Company  free  of  charge;  that  it  wooU 
receive  and  haul  all  freights  for  the  Oil  Com- 
pany at  the  Mississippi  River,  opposite  Helena, 
free  of  charge  for  storage  or  oommissioa;  and 
that  the  freight  paid  should  be  at  reaaooaUs 
rates  to  be  fixed  at  various  timet  by  the  presi- 
dents of  the  two  companies,  but  the  freight  oa 
seed  in  bulk  was  not  to  exceed  $1.75  per  too. 
and  that  on  seed  in  sacks  was  not  to  exceed 
$2.00  per  ton.  It  was  further  agreed  thai  the 
Railway  Company  would  not  haul  cotton  seed 
in  bulk  for  any  other  corporation  or  person, 
nor  permit  its  agents  to  purchase  or  pay  for 
cotton'seed  for  any  other  corporation  or  peraoo ; 
and  that  it  would  give  all  needed  facilities  and 
preferences  to  the  OQ  Company  to  enable  it  to 
control  all  the  cotton  seed  along  the  line  of  its 
road,  "as  it  now  is,  or  as  it  may  be  while  this 
contract  is  in  force.**  All  freights  earned  were 
to  be  credited  on  the  rental  of  the  property, 
and  should  there  remain  a  sorplua  after  pay 
ing  the  rent,  it  was  to  remain  in  the  haoosof 
the  Oil  Company  and  go  as  a  credit  upon  tha 
purchase  money  of  saiapioperty;  interest  waa 
to  be  allowed  said  Railway  Cciaipany  <m  wM 
surplus  at  the  rate  of  8  per  cent  per  annoa. 
The  Railway  Company  waa  lo  famish  a  naoBth* 
ly  statement  of  freights  at  the  end  of  each 
month,  while  the  contract  continaed,  lo  ba 
credited  in  the  manner  above  atatad.    The 
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tract  WM  to  coDttnne  in  fore  fODtil  JanuaiT  1, 
1886;  and  on  tbit  day,  JaJuarv  1,  1886,  a 
farther  cootract  was  made  extenalng  the  time 
for  ooe  year  from  that  date,  for  the  purchase 
by  the  JEUilway  Compaoy  of  such  engines  and 


Id  November,  1886,  Moses  H.  Katzenberger 
and  others,  holders  of  a  majority  of  the  bonds 
filed  a  bill  in  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Mississippi 
to  enforce  a  sale  of  the  property  and  franchises 

•  &T]  covered  by  the  trust  deed,  and  praying  for  a 
receirerpending  the  proceedings.  Subsequent- 
ly the  bill  was  amended,  and  on  December  16, 
18^0,  Benjamin  Wilson,  the  defendant  and  ap- 
pellee in  this  case,  was  appointed  receiver  of 
the  company.  Having  duly  qualified,  the  re- 
ceiver took  charge  of  the  nmd  and  began  to 
operate  the  same  under  the  orders  of  the  court, 
Qsinff  the  rolling  stock  under  an  arrangement 
for  that  purpose.  The  same  dav  the  receiver 
was  appointed  an  order  was  made  that  the  re- 
ceiver continue  any  existing  contract  for  the 
purchase  or  use  of  the  rolling  stock  then 
used  on  ssid  road  until,  for  st&clent  cause 
ahown,  such  contract  should  be  annulled.  A 
subsequent  order  permitted  him  to  "make  any 
change  in  the  contract  heretofore  existing''  in 
relation  to  the  rolling  stock. 

On  February  14.  1887,  the  Sunflower  Oil 
Company,  appellant,  which  was  not  a  party  to 
the  original  bill,  interposed  by  petition,  setting 
up  its  contract  with  the  Railway  Company,  al 
le;;Ing  a  balance  due  it  of  $6,782.  lo,  on  the 

I  piirchspe  of  ssid  engines  and  cars,  snd  praying 

that  the  receiver  be  required  to  carry  out  the 
terms  of  said  contract,  by  continuing  to  carry 
freights  for  the  appellant,  and  l>y  allowing  it 
to  retain  all  moneys  due  or  to  become  due  the 
receiver  for  such  services,  is  creditr  on  such 
rental  and  purchase-money  accounts,  until  tbe 
full  indel)tednessof  the  Railway  Company  was 
discharged.  The  receiver  answered,  denying 
that  the  Railway  Company  had  ever  made  anV 
binding  contract  to  purchase  such  rolline  stock 
and  that  the  contract  was  a  contract  of  rental 
with  a  mere  option  to  buy;  that  appellant  had 
retained  of  the  freights  eaned  by  said  railway 
the  sum  of  $10,258.(4,  In  excess  of  the  agreed 
rental  of  the  property,  and  for  the  recovery  of 
the  same,  filed  his  answer  In  the  nature  of  a 
cross-petition.  The  court  was  of  the  opinion 
that  toe  relation  Iwtweeo  the  psrties  was  one 
of  lessor  and  lessee,  and  decreed  that  the  Oil 
Companv  pay  to  the  receiver  the  amount  alwve 
named,  being  tbe  excess  of  tbe  earnings  of  the 
road  in  the  hands  of  the  Oil  Companv  over  the 
amounts  due  for  rents.  From  that  decree  the 
first  appeal  was  taken.  At  the  ssme  time  an 
account  was  taken  of  the  sroount  due  the  re 
ceiver  for  the  surplus  of  freights  earned  by  the 
railroad  while  in  nis  hands,  over  the  rents  due 
the  Oil  Company  during  the  same  period, 
which  resulted  la  a  further  decree  sgainst  the 
[S18)  on  Company  In  favor  of  the  receiver  for 
$8,799.82.  From  that  decree  the  second  ap- 
peal was  taken  to  this  court 


Jfofff.  Jbo.  W.  0«tr«r  and  Wm.  D.  Out- 
fwr»  fat  appellant: 

A  eomt  cannot  retain  a  cross-bin.  or  petition, 
for  tbe  reoditioD  of  a  penooal  money  Judg- 
neot^  Wbere  the  ooart,  cm  final  bearing  on  tbe 
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merits,  dismisses  the  origtoal  hfll,  refusing  t« 
grant  any  relief  upon  it 

OromY.  De  FoOe, 68 U.  S.  1  Wall  SaT: 615); 
Am  ▼.  CMeaoOj  78  U.  8. 11  Wall.  108  (20:  66); 
Gilmer  ▼.  FHhaur,  45  Miss.  627;  Jack$  ▼. 
Bridewa.  61  Miss.  890;  BeUher  ▼.  IFOXsmtm. 
54  Hiss.  677:  Wright  ▼.  Frank,  61  Miss.  82; 
Story,  Bq.  PI.  {^  828,  898a,  899. 

The  intention  of  the  parties,  and  the  practical 
construction  placed  by  them  upon  their  con- 
tracts, prevail,  in  every  instance,  over  the  mere 
language  of  the  instrument 

Dtmahoe  ▼.  KetM,  1  Cliff.  141:  Irwin  v. 
United  States,  57  U.  S.  16  How.  5^  (14: 1042) 
United  8tate$  ▼.  Gibbons,  109  U.  S.  200(27:  906) 
.WobiU  dM.RCo.  ▼.  Jure^,  111  U.  8.  692  (28 
580);  Earknem  ▼.  RvMetl,  118  U.  8.  668  (80 
285);  TopliffY.  Toplif,  122  U.  8.  122  (80: 1111) 
Dietriet  of  Columbia  v.  Gallaher,  124  U.  8. 505 
81:  526). 

No  action  would  lie)igainst  the  Oil  Company 
at  the  suit  of  the  railway  company  or  its  re- 
ceiver, to  recover  what  was  paid  on  account  of 
the  purchase. 

Corbin,  Benl.  Sales,  S§  425-488. 

Me$$r$,  Holmen  Commlna  and  Eduurd 
Mayee  tat  appellee. 


Mr,  JutHee  Brovm  delivered  the  opinion  of 
the  court: 

(1)  This  case  turns  upon  the  construction  of 
the  contract  of  October  6, 1888,  between  tbe 
Sunflower  Oil  Company  and  the  Mobile  and 
Northwestern  Railway  Company,  the  substan- 
tial provisions  of  which  were  that  the  Oil  Com- 
pany should  purchsse  of  a  manufacturer  cer- 
tain rolling  stock,  which  it  should  lease  to  the 
Railway  Company  at  a  'rent  equal  to  8  per 
cent  upon  the  cost  price,  the  latter  agreeing  to 
purchase  the  same  of  the  Oil  Company  on  or 
before  January  1, 1886,  and  par  for  it  in  cash, 
with  a  proviso  that,  in  case  It  sbotild  be  unable 
to  purchase  the  same.  It  should  turn  H  over  to 
tbe  Oil  Company  in  good  order  and  condition, 
at  the  expiration  of  the  contract       • 

There  is  no  doubt  of  the  general  pioposition 
that  mere  inability  to  pay  Is  no  defense  to  the 
performance  of  a  contract,  or  to  a  pomlBe  to 
pay.  A  person  making  piirchase  of  an  article 
is  conclusively  presumed  to  intend  to  pay  for 
it,  and  to  have  had  his  ability  to  pay  In  con- 
templation when  he  made  the  purchase:  and. 
if  this  proviso  had  not  been  inserted,  no  doubt 
could  have  arisen  regarding  the  proper  inter- 
pretation  of  this  contract  But  here  was  a 
contingency  carefuUy  introduced  into  thb  con- 
tract, upon  the  happening  of  which  the  Rail- 
way Ccinpany  was  to  be  discharged  of  its  ob- 
ligation to  the  Oil  Company  by  returning  to  it 
the  rolling  stock  in  good  order  and  condition. 
We  are  bound  to  assume  that  this  proTisioa 
was  inserted  for  some  purpose,  and  are  Iwuod 
to  give  it  its  proper  effect  At  tbe  time  tbe 
contract  was  entered  into  tbe  Railwav  Com- 
pany was  financially  embarrassed;  (is  only 
locomotive  had  been  crippled  berond  repair; 
and  it  had  neither  money  nor  credit  with  which 
to  purdiase  another.  In  this  extremity  it  en- 
tered into  negotiationa  with  the  Ofl  Oonmny. 
which  was  Itsdf  desiroas  of  Increasing  tti  »- 
duties  for  obtaining  cotton  seed,  and  asKNiop- 
oly  of  that  article  dong  tbe  line  of  aald  road. 
But,  in  making  the  advance  nBCBMaiy  to  secora 
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tbe  requisite  amount  of  rolling  stock,  the  Oil 
Company  naturally  soui^bt  to  protect  Itself  in 
every  possible  way  against  loss.  This  it  did, 
(1)  By  retaining  to  itself  the  title  and  owner- 
ship oif  such  rolSng  stock  until  the  same  should 
be  fully  paid  for;  (2)  By  leasing  it  to  the  road 
at  a  rental  equal  to  B  per  cent  ui>od  the  value 
of  tbe  property;  (8)  By  retaining  the  freights 
due  the  road  for  carriage  of  cotton  seed,  and 
crediting  t^em,  first,  upon  the  rent,  and,  sec- 
ond, upon  the  purchase  price  of  the  property; 
(4)  By  providing  for  the  return  of  the  property 
in  good  order  and  condition,  in  case  the  road 
was  unable  to  purchase  the  same  for  cash  by 
January  1,  1880,  subsequently  extended  to  Jan- 
uary 1, 1887.  The  last  was  a  proviso  doubtless 
inserted  out  of  abundant  caution,  in  order  to 
put  beyond  question  the  return  of  the  propertv 
in  case  the  road  should  fail  to  pay  for  it  in  full 
before  tbe  expiration  of  the  contract  Under 
these  circumstances,  we  find  it  difficult  to  give 
these  words  anv  other  than  their  ordinary 
meaning,  viz,  that  if  the  Railway  Company 
became  so  deeplv  involved  as  to  tie  unable  to 
pay  its  current  debts  in  the  ordinary  course  of 
business,  it  should  be  released  from  its  obliga- 
tion upon  returning  the  property.  In  ordinary 
speech,  a  person  is  said  to  be  unable  to  make  a 
purchase  when  he  has  neither  money  nor  credit 
sufficient  for  that  purpose,  though  the  entire 
value  of  his  assets  may  be  greater  than  tbe 
purchase  price  of  tbe  property.  It  is  unneces- 
sary to  decide,  however,  whether  the  proviso 
in  question  created  a  mere  option,  or  whether 
anything  less  than  the  total  insolvency  of  the 
company  constituted  an  inability  to  purchase 
within  the  meaning  of  the  contract,  dnce  the 
appointment  of  a  receiver  at  the  suit  of  bond- 
holders seems  to  be  most  conclusive  evidence 
of  inability  to  carry  out  its  contracts,  and,  in- 
deed, to  have  been  tbe  verv  contingency  contem- 
plated in  the  proviso.  It  is  unnecessary  even 
to  decide  whether  this  inability  to  purchase 
could  be  asserted  at  all  by  the  Railway  Com- 
pany, since  tbe  defense  in  this  case  is  set  up  by 
the  receiver  acting  in  the  interest  of  all  tbe 
creditors,  and  claiming  that,  in  view  of  the 
insolvency  of  the  company,  the  oppressive 
character  of  the  contract,  and  the  gre&tly  re- 
duced price  at  which  he  could  secure  similar 
property,  payment  ought  not  to  be  compelled 
from  the  funds  in  his  hands. 

Tbe  receiver  did  not  simply  by  virtue  of  his 
appointment  become  liable  upon  the  covenants 
and  agreements  of  tbe  Railway  Company. 
High,  Receivers,  §  -xJTS;  Hayt  v.  Stoddard,  2 
Allen,  442.  Upon  taking  possession  of  the 
property,  he  was  entitled  to  a  reasonable  time 
to  elect  whether  he  would  adopt  this  contract 
and  make  it  his  own,  or  whether  he  would  in- 
sist upon  the  inability  of  the  company  to  pay, 
and  return  the  property  in  good  order  and  con- 
dition, paving,  of  course,  tbe  stipulated  rental 
for  it  so  long  as  he  used  it.  Turner  v.  Riehr 
ardson,  7  East,  835;  Com.  v.  Franklin  Ins.  Co. 
115  Mass.  278;  8parhawk$y.Terke$,  ante,  915. 
Of  course,  if  he  elects  to  take  property  subject 
to  a  condition,  he  is  bound  to  perform  tbe  con- 
dition before  he  can  obtain  title  to  tbe  property. 
He  may,  however,  decline  to  assume  this  obli- 
gation, and  return  the  property  to  the  pur* 
chaM^r,  upon  complying  with  the  terms  of  the 
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contract  with  respect  to  sodi  retura.  Tbea« 
is  not  unlike  that  of  Somthem  En.  Co.  r. 
Weitem  If,  C.  B.  Co.,  99  U.  a  191  [»:819]. 
In  that  case  tbe  ezpresi  companv  asrcel  lo 
loan  the  railroad  company  $20,000  upon  iti 
notes,  to  he  expended  in  repairs  and  equip-  k 
ments.  In  consideration  of  this  tbe  r^^ 
company  agreed  to  provide  the  necesvir  prir- 
ilegn  and  facilities  for  the  transact ios' of  sU 
the  business  of  the  express  company  orer  lu 
road;  and  to  charge  a  certain  sum'for  tnr.!- 
I>ortation,  which  was  to  be  credited  mooiliir 
toward  the  payment  of  the  loan,  with  apionso 
that  if  the  loan  were  not  paid  within  s  yeir, 
the  contract  should  continue  in  force  for  s  fur- 
ther period,  or  until  the  whole  had  been  rtpiid. 
A  mortgage  upon  the  road  havini^  been  fore- 
closed, the  receiver  repudiated  tbe  conuict, 
forbade  the  express  company  from  fonber 
using  the  cars  of  the  railroad  companv,  onlea 
upon  conditions  whereby  the  conrnct'was  nr- 
tually  surrendered  or  ignored,  and  tbe  exprMi 
companv  was  compellra  lo  abandon  (be  rend. 
althoush  the  money  loaned,  with  a  ponioc  r^f 
the  interest  thereon,  was  still  due  and  anpuo. 
It  filed  a  bill  for  specific  performance.  tWtmf 
that  the  railroad  company  haviDg  convvrt^ 
away  its  property,  and  being  in  part  idsuItkC 
the  violation  of  Uie  contract  could  not  beoon- 
pensated  by  any  damages  that  might  be  iwor- 
ered  at  law.  This  court  dismissed  tbe  bill  | 
holding  that,  as  the  plaintiff  bad  no  Ken.  ted 
the  contract  was  simply  for  tbe  tranitporuiMi 
of  persons  and  property,  the  court  couU  ooc 
require  either  a  specific  performance  brtbi 
receiver,  or  the  satisfaction  of  tbe  pisiniilTi 
demand  by  money;  and  that  the  eiprea  cco- 
pany  had.  therefore,  do  standing  !■  a  couit  of 
equity. 

The  case  of  Coe  v.  iV>iP  Jer^  Miifland  & 
Co.,  27  N.  J.  £q.  87,  is  also  in.«-tniciire  ia  ;^ii 
connection.  In  that  case,  tbe  Kbodc  blud 
Locomotive  Works  Company  entered  into  aa 
ajB^reement  with  tbe  railway  companv  to  for- 
nisb  tbe  latter  certain  locomotives  and  ieaAen, 
as  upon  lease,  but  with  the  agnvment  ibai, 
upon  payment  in  full  of  tbe  rent  reserved,  tbev 
should  become  the  property  of  tbe  rtilnj- 
The  rent  was  payaole  In  InstaUmeBii.  fit 
which  the  company  gave  Its  notes;  at  tbe  tine 
of  the  appointment  of  the  receiver  there  «« 
due  for  rent  about  |120,000;  and  tbe  \xn» 
Uvea  were  then  Id  pooscMion  of  tbe  rec«i*cr 
and  in  use  upon  tbe  road.  PetitkHien  bMd  • 
their  claim  to  relief  upon  the  ground  ibsi  tk  d 
receiver  requested  them  lo  leave  tbe  kxvn^  " 
tives  in  bis  possession,  for  use  on  the  road,  bi 
guaranteeing  to  keep  them  in  good  oite,  »mA 
promising  to  apply  for  authority  lo  pay  ibi 
claim.  In  defense,  the  receiver  *  aDeffsd  a  o» 
tice  by  bondholders  not  to  pay  the  kdi  or  d» 
liver  the  certificates  therefor,  which  had  bi«i 
issued  upon  bii  application,  becaose  tbe  prof' 
ertv  was  not  worth  the  amount  agrwd  lo  ^ 
paid,  and  U  was  not  for  theinterrsiof  tbrtm« 
that  the  rent  should  be  paid.  It  was  beJd  ihii 
petitionen  had  no  equity  arising  from  tVt  o» 
duct  of  the  receiver  to  have  the  contract  f^rcw 
ically  performed,  without  regard  u^lbeadne- 
tage  or  disadvantage  of  the  trust  fund:  imi 
idUioogh  they  appeared  to  bewilUofc  up  (olii 
time  they  wen  warned  not  lo  do  so.  to  ps«  ff' 
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the  proprrtj  aocordlDg  to  the  agreemeot,  it 
uii;;bt  bare  been  ao  improfideot  act  on  tbdr 
part;  that  Ibe  fact  that  the  seceiTer  bad  ap- 
plied for  IcaTe  to  iaaue  the  certifloatea  to  pay 
the  reot  did  not  bind  tbem;  and  tbat  the  court 
would  not  grant  tbe  pn^or  of  the  petitionen 
aotil  Mtisfl^  tbat  it  waa  for  tbe  iotereat  of  tbe 
tru4i  tbat  it  abookl  be  done;  bat  tbat  tbe  peti- 
tiooera  would  be  allowed  Juat  compenaatioQ 
for  Ibe  uae  of  tbe  property  wbile  beid  by  tbe 
receirer. 

(8)  NotwithstaodlDg  tbe  abaeooe  of  a  pro^la- 
loD  in  tbe  contract  fondting  paymenta  uready 
made,  in  caae  of  faOure  to  complete  the  pur- 
cbaae,  it  ia  open  to  doubt  wbetber  an  action  at 
common  law  would  lie  to  recover  aucb  pay* 
menta.  Tbe  courta  of  Mawachuietta,  Maine, 
and  Dlinoia  bold  tbat  partial  payments  are  for- 
feited; wbile  tboae  of  ConnecUcut,  Michigan, 
Minneaota,  and  Georgia  hold  that,  upon  equi- 
table gronnda,  tbe  buyer  la  entitled  to  a  return 
of  tbe  money.  There  aeema  to  be  no  doubt, 
however,  tbat  a  court  of  eoulty  may  require 
the  letum  d  tbe  money  paid,  leas  tbe  amount 
of  any  damage  fuatained  to  (be  property,  and 
a  reaaonable  compenaatioo  for  tbe  uae  of  tbe 
aame,  particularly  if  there  be  a  clause  in  tbe 
contract  proriding  that  upon  a  certain  contin- 
gency the  property  ahall  be  returned  to  the 
teller. 
13221  ^^^  Under  the  drcumatancea  of  tbia  caae,  and 
^  '  In  riew  of  the  fact  that  a  court  of  equity  takes 
Jurisdiction  of  all  queations  with  respect  to  this 
property  as  ancillary  to  ita  Jurisdiction  over  the 
main  caae,  tbe  dismiswl  of  tbe  ioterrening 
petition  does  not  necesaarilT  ioTolTe  a  dismis- 
sal of  tbe  cross-petition,  ana  tbe  court,  having 
Jurisdiction  of  the  entire  proceeding,  may  pro- 
ceed to  do  complete  Justice  between  tbepartieiL 

(4)  In  the  viaw  we  have  taken  of  this  case,  it 
Is  unnecenaary  to  consider  whether  the  manl- 
featly  illegal  atipulationa  In  tbia  contract  h.*^ 
the  effect  of  vitiating  the  entire  agreement  k 
bears  evidence  upon  its  face  of  baving  been 
extorted  from  tbe  necessltiea  of  tbe  luilway 
Company,  and  contains  many  provisions  wbldb 
foil  to  commend  It  to  the  consideration  of  a 
ooort  ol  equity. 

There  ia  no  practical  distinction  between 
theae  two  appeals.  By  his  order  of  appoint- 
ment, tbe  receiver  waa  authorize  to  take  poa- 
aession  of  the  money  and  assets  and  all  other 
rigbta  and  property  of  tbe  Railway  Company, 
wherefer  the  same  migbt  be  found,  including 
Its  equitable  Interests,  things  in  actioo.  and 
other  effecta;  and  he  is  aa  much  entitled  to  re- 
cover moneys  due  upon  cootracta  made  with 
the  Railwav  Company  as  with  bimaelf.  No 
queation  anaea  with  regard  to  tbe  rights  of 
other  crcditoii,  aa  was  i&  case  in  Oalteston,  H, 

4  A  A.  6b.  V.  OnMfr^.TSU.  8.  11  Wall.  459 
[90:1001:  American  BridM  Co.  v.  HeideUHuh, 
94  U.  8.  796  024:1441:  and   OOman  v.  lUinaU 

5  M.  T^,  Oo..  91  U.  8.  809  [28:4051,  and  aa 
between  the  Railway  Company  and  the  recelf- 
er  the  latter  waa  entitled  to  tbe  money,  aubject 
to  any  valid  set-off  of  the  Oil  Company. 

There  waa  no  error  in  the  diapoaltioQ  of  either 
of  theae  two  caaea  l>y  the  court  below,  and  boih 
deerem  art  iherffort  afrmed. 

Jtfr.  ./trifief  LsuMM*  waa  not  preaent  at  the  ar- 
gument and  tooknopart  In  the  decision  of  this 


MATTHEW  T.  GIBBORN,  Appi.. 

t. 

THB  CHARTER  OAK  LIFB  INSUR- 
ANCE COMPAKT  of  Hartfoid,  Con- 
necticut 

(See  8.  a  Beporter^  ed.  aaMHL) 

Lien  an  iand  as  mcuritif — trustee  to  be  allmeed 
for  aU  erpeneee^Statvte  ef  Limitaiimm  leee 
not  run  against  an  et^ntee  truet. 

X  Tbe  owner  of  real  estate  can  create  a  trorlln 
rente  and  profits  separate  and  apart  from  the 
title,  but  wbcre  tbe  object  Is  seoorlty  and  tbe  title 
Is  oonvejed,tbe  Ueo  Is  on  tbe  land:  tbe  mete 
dbpeotlon  to  appropirlate  tbe  rents  and  protkts  to 
tbe  payment  of  tbe  del>t  will  noc  relieve  tbe 
realty  from  tbe  burden  of  tbe  hen. 

IL  Tbe  trustee  ia  entitled  to  be  aUowed«aaacalnst 
the  estate  and  tbe  beneBotary,  for  all  bis  proper 
expeosea,  wbicb  include  all  payments  aatboriaed 
by  tbe  instrument  of  trust,  all  reasonable  ex- 
penses in  oarrying  out  tbe  directions  of  tbe  trust 
aod«  in  the  absenoe  of  any  sucih  directions,  all 
expensea  reasonably  necessary  for  tbe  seoori^, 
protection  and  preserration  of  the  trust  proper- 
ty, or  fCr  tbe  prevention  of  a  failure  of  tbt*  trust. 

H  Tbe  Statute  of  limitatiooa  does  not  begin  to 
run  In  tbe  case  of  an  express  trust,  untU  tbe 
trustee  wttb  the  knowledge  of  tbe  etitiui  gus 
truiC  bas  disavowed  and  repudiated  tbe  trust. 

[No.  115.] 

Submitted  Dee.  i,  1891.    Decided  Jan.  4, 189t. 

APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  Territory  of  Utah,  afflrmiufr 
a  decree  of  the  Diatrict  Court  of  the  Third 
Judicial  District  of  the  Territory  of  Utah 
charging  certain  mining  property  with  the 
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Hon.— LofMti  bongM  wUh  tnui  monei/  and 
deeded  U>tirueUehekmg  to  eeeMqiietruet;  ami/ 9tat€» 
menu  by  trmtee^  or  erwKt  la  oeeoimc  cMMMcfits  to 
JedortiCloti  of  tnuft;  profU  gained  by  tmiCss  by  sols 
cfvropertit  bslonasCo  the  cestui  gas  lrttiC«sse  note 
to  Wormley  v.  Wormley,  6e  ML 

A»  to  parol  tmot  on  eonoeyanee  of  load,  good. 
Where  one  takeettOe  for  another  at  juOMaleaie^heie 
ImatM,  see  noCs  to  Hugbes  v.  Bdwards,  6:  lit. 

OnewhoaoQutree  atrueteeiat4.w1th  kno¥iedgeof 
the  trud^  it  labfect  to  the  eame  dalles,  aeiothe  inMC, 
ae  Ou  uficK*Kil  tnuUe;  otetufd  qne  truet  tnan  fOUom 
propertw^  see  notee  to  Hugbes  v.  Bdwards,  ac  14IL 
and  Wormley  v.  WomUey,  6e  60. 

Length  efttene  no  bar  to  tmOL;  when  ttmehegtne  to 
riM,  see  noisi  to  Prevost  V.  Grata,  5c  til,  and  Tbonaa 
V.  Brookenbrougb,  6:  ff7. 

Am  to  Uen  tor  purehaee  woasy,  aee  noes  to  Bayley 
V.  Orsenleaf ,  fc  ML 

A»  to  hen  of  an  attomeg  for  eompeneatkm.  aee 
aou  toTexaa  v.  Wbite,  tt:  ML 

Ae  to  faetoT^e  Kan,  see  note  to  United  Statea  v. 
Vnialonga,  m  ai 

Ae  to  ba$iket*e  Ken*  aee  note  to  Oentral  Hat.  Bank 
of  Baltlmarev.OooneetloutMat.LbIns.Oo.i8s  ML 

Am  to  Uene  for  wharfage,  see  noes  to  JBa  ports 
BBStomSiitnL 

Ae  to  hen  fd  eorpofuMoa  ea  dfttaroe  for 
fffprn  etotkhcktfr  ttt  naif  tft  Unfoa  Bank  of' 
town  V.  Laird,  4:  asi. 


JUttfats  cf  Ltmltatkmt  wtkm  not  lyfMfflMf  ft 

TtwrfttatTit^fffTiiftltstfffna  does  DOC 
ran  in  oaaeeCaa  express  trust  uatOa 
of  the  mat   Vox  v.  Tsy,  il  OaL  Mle 
Ok>ver,  U  Mtaa.  Ml 
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amount  of  certain  claims  and  directing  tliat 
the  property  be  sold  to  satisfy  socli  amount. 

Statement  by  Mr,  Jtufiee  Brewer: 

On  and  prior  to  February  24,  1874,  Obadiah 
Embody,  Warren  D.  Heaton,  William  E. 
Miller,  and  Matthew  T.  Qisbom  were  the 
owners  of  the  Mono  Mine,  situated  in  Ophir 
Mining  District,  Tooele  County,  in  Utah  Ter- 
ritory, Gisbom  owning  an  undivided  one 
third,  and  the  others  the  remaining  undivided 
two  thirds.  On  that  day,  Embody,  Heaton 
and  Miller  executed  a  deed  of  their  undivided 
two  thirds  to  Gisbom.  The  consideration 
named  and  to  be  paid  was  $400,000.  With 
the  deed  in  his  possession,  he  went  to  the 
city  of  New  York  to  raise  the  money.  Ne- 
gotiations were  there  had  with  the  firm  of 
Allen,  Stephens  &  Co.,  through  William  A. 
Stephens,  a  partner,  and  bv  them  on  April 
80,  $100, 000  was  advanced,  for  which  Gisbom 
and  Warren  Hussey,  who  was  assisting  in 
the  negotiations,  executed  four  notes  of 
$25,000  each  to  William  A.  Stephens,  trustee, 
and  as  security  Gisbom  made  a  deed  of  the 
undivided  H  of  the  Mono  mining  property, 
also  to  Williams  A.  Stephens,  trustee.  Sub- 
sequently the  negotiations  were  completed, 
the  balance  of  the  money  advanced,  and  on 
May  6,  1874,  Gisbom  made  a  second  deed 
conveying  the  remaining  undivided  f^  of  the 
property  to  William  A.  Stephens,  trustee. 
Eadi  of  these  was  a  warranty  deed. 

On  May  80,  1874,  Stephens  executed  the 
following  declaration  of  trust : 

.*'E[now   all  men  by  these  presents,  that 
whereas  Matthew  T.  Gisbom,  of  the  city  of 


Salt  Lake  and  Territory  of  Utah,  has  bj  t«t 
certain  deeds  of  conveyance,  bearinc  dii^ 
respectively,  April  30th,  1874,  and  lUy  ftk, 
1874,  conveyed  to  me,  William  A.  Stephea^ 
of  the  city  and  county  of  New  York,  trai- 
tee,  all  of  the  'Mono'  mining  claim  uA  lode, 
with  the  tenements,  hereditaments  and  ap- 
purtenances thereunto  appertaining,  sitnaii 
in  Dry  Canyon,  Ophir  Mining  DUtiet. 
Tooele  Counfy  and  Territory  aforessid,  lad 
more  particularly  described  in  the  warwtj 
and  application  for  a  patent  therefor,  now 
pending  in  the  United  States  Land  Office. 

''Now,  as  a  part  of  the  same  tnumcdoi, 
I,  the  said  William  A.  Stephens,  tnislee  ai 
aforesaid,  do  declare  that  such  ooDTeTun 
was  made  and  received  upon  the  trusts,  nercr- 
theless,  and  to  and  for  the  uses,  iDtemo, 
securities  and  purposes  hereinafter  limited, 
specified,  descnbed  and  declared,  that  is  to 
say,  upon  trust  to  receive  the  issues,  rests 
and  profits  of  the  said  premises,  and  to  applj 
the  same  as  received  as  follows,  vis : 

''First  To  the  payment  of  all  expeosesof 
operating  said  mine,  keeping  the  aune  witk  ff 
the  appurtenances  in  ffood  conditioD  and  re- 
pair, transportation  ox  ores,  etc.,  fiun  and 
after  the  80th  day  of  April,  1874,  inclndia; 
expenses  for  the  hoisting  works  on  said  prem- 
ises, and  current  public  taxes. 

**  Second.  To  the  payment  to  me,  as  traslBe. 
of  the  sum  of  four  hundred  thousand  dollan 
($400,000)  advanced  by  me,  as  trasfiee.  Id 
said  Gisbom,  for  the  purchase  of  two  thiidi 
undivided,  of  said  premises  from  his  laieoo- 
tenants,  together  with  interest  at  the  me  of 
seven  (7)  per  cent  per  annum,  as  follon: 
On  $100,000  thereof,  from  aud  after  the  sud 


A  Statute  of  Llmltatloos  will  not  run  a^pdnat  an 
ezpresB  oontinulnff  trust  until  repudiation  by  the 
trustee  is  brought  home  to  the  knowJedge  of  the 
l)6neflciar7.    Boach  v.  Garalfa,  86  CaL:436. 

The  rejection  of  a  claim  by  a  trustee  under  a 
oonveyanoe  by  a  debtor  for  the  benefit  of  creditors. 
Is  a  repudiation  of  the  trust  as  to  the  debt;  and  the 
Statute  of  Limitations  oommenoes  to  run  from  the 
refusal  of  payment  by  the  trustee.  Hill  v.  McDon- 
ald, 68  Hun,  828. 

The  doctrine  that  the  Statute  of  Limitations  does 
not  run  in  favor  of  a  trustee  of  an  express  trust 
until  the  trust  is  dosed  or  disavowed  has  no  appli- 
oation  to  a  public  administrator*s  liability  for 
funds  received.   State  v.  Shires,  80  Mo.  App.  600l 

The  Statute  of  Limitations  does  not  run  in  favor 
of  one  boldinff  land  under  a  parol  trust,  so  loDg  as 
he  reoognisee  the  trust  and  admits  that  he  is  hold- 
ing in  oompUanoe  with  it.  Hinton  v.  Pritchard,  10 
L.  R.  A.  401. 107  K.  C.  128. 

The  six  years*  Statute  of  Limitations  is  not  avail- 
able on  behalf  of  a  trustee  who,  with  funds  in  his 
hands  for  the  pajrment  of  a  Judflrment  against  real 
estate  of  the  beneficiary,  purchases  suoh  judgment 
and  has  it  assigned  to  himself,  to  defeat  a  suit  by 
the  beneficiary  for  its  oanoeUatioo.  Wilson  v. 
Brookshire,0L.B.A.7S8,126Ind.  497. 

A  pledgee  with  actual  or  oonstruotive  notice  that 
the  pledge  is  a  breach  of  trust  by  an  executor  holds 
as  trustee  ex  maleHcio;  and  the  Statute  of  Limita- 
tions does  not  run  against  the  esatut  <7iis  tniat,  in 
the  absence  of  actual  notice  of  hia  adverae  claim. 
Marahall*8  Batate,  188  Pa.  286. 

The  Statute  of  Limitations  begins  to  run  against 
an  action  for  detinue  and  conversion  of  a  lease 
which  has  been  fraudulently  taken  from  the  owner 
and  pledged  as  aecurity,  only  from  the  time  of  da- 
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mand  and  refusaL  Miller  ▼.l>eU(C.AJ  [UK]  ^^ 
B.468. 

The  Statute  of  Limitations  doea  not  begla  »  fm 
under  K.  Y.  Code  Ov.  Proc.  •  410.  anbd.  t  a0t-« 
a  right  of  action  fOr  the  oonveraiop  ^  ponari 
property  deposited  with  another  for  m  Mftaii 
period,  until  demand  therefor.  Grmuiy  r.  rkfci- 
ner,S7  Abb.  N.  a  8S,  rev^g  SB  N.  T.  S.  B.  Ifll 

Bxpress  continuing  trusts  are  ezdoded  inm  tti 
operation  of  Statutes  of  Limitation  while  lapM 
trusts  are  subject  thereto.  Gone  v.DuakaaLSL 
B.A.e47,  690onn.l4Sw 

The  trusts  intended  not  to  be  leachedoraffaMd 
by  the  Statute  of  Limitations  are  thoM  SBcMeil 
and  continuing  trusts  wbktfi  are  not  ns  aO  ensnai- 
bleatlaw.  Boyd  v.  Monro,  a8&  C  aft  HnnT. 
Myers,  28  IlL  App.  648. 

As  between  an  admlnlstiatatf  and  dimibyw 
the  Statute  of  LImltationa  doea  doc  applj  nloi  ^ 
has  done  some  act  purporting  to  be  an  aiin**w 
of  his  tnisti  and  seta  up  a  daim  to  hold  advanriy. 
Montgomery  v.  Cloud,  27  8.  GL 1881 

A  cause  of  aotlon  against  a  tmatce  fora^ 
of  the  truatdoea  not  accrue  natU  tbe 
dlateatbetn«t»   Oooper  ▼.  Lee,  7i  Tai.  lU;  Vna 

V.  HoUowell,  tt  Ark.  n. 

Tbe  lapse  of  time  which  wUl  render  aiato  a  eWB 
In  eqoltj  to  enforce  a  tniat  cannot  begta  vBtil  aft* 
a  breach  of  the  trust  oooaiib  Ctedvlek  v. 
wick.  89  Mich.  87. 

Where  a  man  gave  a  note  to  hIa  wtfa  fori 
received  firom  the  prooeeds  of  her  proparty.  fei 
holda  the  money  aa a tniM  fond,  and  tfes  ttwii^ 
latlcQ  preventa  the  mnntng  of  the  aianiia  Tal 
V.  Veal  (Ky.)  U  Ky.  K  Hepw  SlI. 

The  Statute  of  LtanitatlDiMi  doea  MS  basin  sa  i« 

against  a  proceeding  fOr  an  aooouoting  Sya^» 
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Bhall  any  person,  directly  or  indirectly  or 
contingently  interested  in  said  property,  be 
selected  for  this  purpose,  but  nevertheless, 
it  is- provided  and  specified,  as  a  further 
term  of  said  trust,  that  in  the  mcBEmtime,  oo 
request  of  said  Matthew  T.  Gisbom,  his  as- 
signs or  legal  representatives,  I  shall  and 
will  reconvey  to  such  person  or  persons  as 
.  •  he  may  designate  that  portion  of  said  min- 
ing claim  and  premises  which  is  situate 
east  of  the  center  of  the  ravine  crossing  said 
premises,  nearest  the  eastern  boundary  there- 
of, whidi  said  ravine  is  further  designated 
and  identified  as  one  in  which  a  living  spring 
rises,  a  short  distance  above  the  north  bound- 
ary of  said  premises,  the  more  exact  metes, 
bounds  and  extent  of  such  portion  to  be 
hereafter  described  by  exact  measurement, 
according  to  said  tokens. 
[380]  In  testimony  whereof,  I  hereunto  set  my  hand 
tnd  afiSx  my  seal  this  80th  day  of  May,  1874. 

**  [seal.  1        W.  A.  Stephskb,  Trustee. 

"J.  B.  Rosborough. 

•*John  T.  Caine.^ 

The  two  deeds  to  Stephens  were  recorded 
May  12,  1874,  and  this  declaration  of  trust 
June  12,  1874. 

The  trustee  entered  upon  his  duties  and 
mined  some  $20,000,  when  the  vein  which 
had  theretofore  produced  abundantly  sud- 
denly ran  out.  Thereafter,  in  hiiitless  en- 
deavors to  find  the  lost  vein,  about  $52,000 
of  indebtedness  was  created.  By  assignment 
the  present  appellee  became  the  owner  and 
holder  of  the  claims  for  the  original  advances 
and  the  moneys  thus  fruitlessly  expended, 
and  on  August  20,  1883,  filed  its  bill  in  the 
District  Court  of  the  Third  Judicial  District 
of  the  Territory  of  Utah,  the  object  of  whidi 
'  was  to  charge  the  mining  property  itself  with 
both  these  sums  and  to  have  it  sold  to  satisfy 
such  liability.  No  personal  judgment  was 
asked  antinst  any  party.  Stephens,  the 
trustee,  Gisbom,  the  firm  of  Allen,  Stephens 
&  Co.,  and  Hoyt  Sherman,  the  assignee  in 
bankruptcy  of  Allen,  one  of  the  firm,  and 
Warren  Hussev  were  made  parties  defendant 
to  the  bill.  On  May  20,  1^,  a  decree  was 
entered  in  favor  of  the  plaintiff  for  both 
sums,  and  directing  thai  the  property  be  sold 
to  satisfy  such  amount  Gisbom  appealed, 
to  the  Supreme  Court  of  the  Territory,  which 
afiArmed  the  decree,  and  thereafter  he  ap- 
pealed to  this  court. 

Mean.  Arthur  Brown  and  LTttleton 

Prloe*  for  appellant: 

Wherever  the  relation  of  debtor  and  creditor 
exists  under  such  circumstances  that  a  suit  at 
law  can  be  maintained,  the  Statute  of  Limita- 
tions will  run,  whether  the  rdation  of  trustee 
and  cestui  que  truit  exists  or  not. 

Haytoard  v.  Qunn,  82  HI.  889 ;  Ang.  Lim. 
166;  Kane  v.  Eloodgood,  7  Johns.  Ch.  90,  2  L. 
ed.  281;  Governor  v.  Wooduayrth,  68  111.  254. 

A  lien  could  not  be  created  by  the  assignment 
to  the  plaintiff. 

New  V.  NieoU,  78  N.  Y.  188. 

Courts  of  equity  cannot  establidi  or  create 
liens. 

1  Pom.  Eq.  Jur.  |§  180, 178:  F^Hne  v.  ftr- 
kine,  16  Mich.  162;  Bmr^t  ▼.  imoU,  12  Mich. 


lOlt 


Stephens  having  taken  the  title  for  thepQ^ 
pose  of  executing  a  trust,  and  failed  and  rIid- 
quished  all  attempts  at  it,  the  title  reverted  lo 
the  original  grantor,  as  owner  in  equity. 

Doe  V.  Ateholte,  1  Bam.  &  C.  886;  Slami. 
EarUs,  25  Mich.  48. 

The  contract  in  this  case  is  plain  aad  b«w 
latent  ambiguity;  it  is  not  competent  lo  proit 
by  parol  testimony  what  was  said,  and  wkn 
was  considered  by  the  parties  at  the  time. 

Moran  v.  Prather,  90  U.  a  28  WaO.  411 
(23:  122);  Long  v.  Millerton  Inm  On  I  Cm, 
Rep.  277.  101  K.  Y.  688;  Warren  v.  WkeAr, 
8  Met  97;  Oelneke  v.  Ford,  64  C.  S  93  How. 
68  (16:  588);  Orarjf  v.  Campbeii,  24  CiL  M; 
Donahue  v.  McNultw,  24  Cal.  416;  Wari  ?. 
MeNaughton,  48  Cal  159;  Proctnr  v.  (?i7m. 
49  N.  H.  65:  Bmte  v.  Walker,  4  Gnv,  918. 4S 
Am.  Rep.  125.  880;  SUnoell  v.  BusM,  IS 
Mass.  845;  New  Jeney  Zinc  Co,  v.  BuHgh 
FranklinUe  Co.  15  N.  J.  £q.  418:  X^  ▼. 
New  York  Cent.  R  Oo.  CO  N.  Y.  76:  Mnum 
V.  Cranage,  45  Mich.  19;  Jaecbe  v.  JfiBrr.  SO 
Mich.  126;  Winona  t.  Thompoon,  24  Mina. 
208;  Uaitd  ▼.  Farrdl.  48  Pa.  76;  FrviJi  ? . 
Cristat  R.  Co.  4  West.  Rep.  006,  89  Ma  »7; 
KtmbaU  v.  Braumer,  47  Ma  898. 

The  personal  obligation  could  not  be  «■ 
signed:  neither  could  the  contract  be  saigMd 
in  part  and  remain  in  Stephens  in  pan 

Qrotnenor  t.  AtlanUe  F.  In».  Co.  17  N.  T. 
891;  Hartford  F.  Ins,  Oo.  r.  Daunfori,  T 
Mich.  618. 

J/r.  A.  P.  Hyde*  for  appellee: 

Parol  testimony  to  show  for  wbomStepbcH^ 
trustee,  was  acting  and  who  were  Ui  orfni 
que  truH  was  property  admitted. 

Union  Pac  B.  Co.  v.  Durant,  95  U.  8.  S» 
(24:  891). 

In  the  case  of  an  express  and  eontbiitaf 
trust  the  Statute  of  Limitations  has  noappttci- 
tion. 

Kaney.  Bloodgood,  7  Johns. Ch. 90,8 Ld 
281;  Angell,  Liens,  100:  Oowern^  v.  ITp^ 
worth,  68  111.  254;  Hayward  t.  Gunm,  9t  DL 
885,  888;  JBOknap  ▼.  GUamn,  11  Ooob.  1«C 
SpnrkM  V.  Pico,  1  McAIl.  497;  Hiekar  t.  AUitt, 
l0Sawy.422,22FM.  Rep.18;  Grant  T.Bnr, 
54  Cal.  298:  Oftf  V.  De  La  Gwrre,  18Ca  :S; 
Bacon  ▼.  Bivee,  100  U.  8.  99.  107  (S7:  M. 
71). 

Mere  neftlect  of  duty  for  a  kmir  tiac  ^ 
administer  a  trust  does  not  terminale  ik 

Tainter  v.  Clark,  6  Allen.  06:  Fenr. 
Trusts.  §  274;  Cruger  ▼.  BaiUdaw,  11  Mp. 
814, 5  L.  ed.  148;  Thatcher  y.  OanSit,  8  Eeyn. 
157;  Adams,  Equity,  88;  Ferrie  r  Upmt,  II 
Cal.  081. 

A  mere  assignment  of  renta  and  pnOto  for 
the  purpose  of  securing  the  debt  aaouau  ta 
an  equitable  lien  upon  the  realty. 

Ex  parU  WiU$,  1  Yes.  Jr.  10^.  1  Joaan 
Mortgages,  S  171;  8  Pom.  Eq.  Jar.  S IV? 

Paroltesiimony  is  admlarible  to  aipUi  or 
make  certain  a  latent  ambigultT. 

1  Greenl  Et.  gg  898,  800. 

The  admladon  of  improper  ofMettCt  b  ■• 
ground  for  a  new  trial  ii  the  pai^BOfiof  far 
it  was  not  prejudiced  therein. 

Becffield  t.  Budt.  85  Cona.  899:  SdMi^ 
Loekwood,  85  Conn.  485:  8  Eelc*.  FL  {U  •<-> 
g  5115:  Clayton  t.  Weat,  8  CaL  881;  fiBiMf> 
Y.  Jaekeon,  46  CaL  881 
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Hussey  an  undivided  one  half  of  the  mine 
after  the  payment  out  of  the  profits  of  the 
money  borrowed,  but  only  after  the  payment 
of  the  loan,  and  also  the  receipt  by  himself 
of  the  further  sum  named.  In  other  words, 
the  transaction  practically  amounted  to  this : 
The  mine  was  placed  as  security  to  Allen, 
Stephens  &  Co.  for  the  $400,000  borrowed, 
then  to  Gisbom  for  $275,000,  and,  thereafter, 
Hussey  was  to  receive  one  half  for  his  serv- 
ices. But  whatever  arrangements  may  have 
.been  made  between  Gisbom  and  Hussey,  and 
whatever  disposition  Hussey  may  have  seen 
fit  to  make  of  the  remote  interest  hp>  was  to 
acquire  from  Gisbom,  ths  transaction  be- 
tween Gisbom  and  AKen,  Stephens  &  Co. 
was  fully  contained  in  and  determined  by 
the  two  deeds  and  the  declaration.  That 
transaction  was  a  loan  by  Allen,  Stephens 
&  Co.  of  $400,000,  OD  the  security  of  the 
mine. 

Neither  is  there  force  in  the  contention 
that  the  mine  itself  was  not  the  security, 
but  only  the  rents,  issues,  and  profits.  It 
is  true  that  the  language  of  the  trust  is  ''to 
C3S5]  receive  the  issues,  rents,  and  profits  of  the 
said  premises,  and  to  apply  the  same  as 
received  as  follows."  Undoubtedly  the 
thought  of  the  parties  was  that  the  mine 
would  continue  so  productive  that  the  issues 
and  profits  would  pay  these  amounts,  but 
the  mine  itself  was  conveyed,  and  the  further 
stipulation  was  that  upon  the  discharge  of 
this  trust  the  mine  should  be  reconveyed. 
The  trust  contemplated  the  payment  of  the 
sums  named,  and  until  they  were  paid  the 
trust  was  not  di8char/!:ed.  The  language 
used  may  not  have  been  the  most  ap^  but 
the  intent  is  clear.  What  was  meant  is,  that 
the  mine  was  not  placed  in  the  hands  of  the 
trustee  simply  for  the  purposes  of  sale,  but 
in  order  that  he  might  work  it  and  apply 
the  proceeds  to  the  payment  of  these  sums. 
There  was  not  a  mere  conveyance  of  the  title 
in  the  nature  of  a  mortgage  to  secure  the  debt, 
but  an  express  and  active  trust. 

Undoubtedly  the  owner  of  real  estate  can 
specifically  appropriate  rents  and  profits  to 
a  named  purpose,  or  create  a  trust  in  them 
separate  and  apart  from  the  title  to  the  real 
estate ;  but  where  the  manifest  object  is  se- 
curity, and  the  title  is  conveyed,  the  mere 
direction  to  appropriate  the  rents  and  profits 
to  the  payment  of  the  debt  will  not  relieve 
the  realty  from  the  burden  of  the  Hen  or 
limit  the  latter  solely  to  the  rents  and  prof- 
its. The  test  is — the  manifest  purpose.  Is 
that  merely  to  dispose  of  the  rents  and  prof- 
its or  is  it  to  grant  security  for  an  indebt- 
edness? This  question  is  not  a  new  one.  It 
has  arisen  frequently  in  the  consideration  of 
powers  given  by  will  to  dispose  of  rents  and 
profits.  In  the  case  of  Allan  v.  Backhouse, 
dVes.  AB.  64.  the  Vice-Chancel  lor  held  that 
where  the  term  was  created  for  the  purpose 
-of  raising  money  out  of  the  rents  and  profits, 
if  the  trast  of  a  will  required  that  a  gross 
sum  should  be  raised,  the  expression  "rents 
and  profits, "  would  not  confine  the  term  to 
the  mere  annual  rents,  but  would  authorize 
the  sale  or  mortgage  of  the  estate  itself.  In  2 
£tory,  £q.  Jur.  (11th  ed.,)  §  1064a,  the  rule 
Is  thus  stated:    ''When  a  testator  directs  a 

10S4 


gross  sum  to  be  raised  out  of  the  mti  Md 
profits  of  an  estate  at  a  fixed  time,  or  for  i 
definite  purpose  or  object,  which  miut  beie- 
complished  within  a  Stcfii  period  of  tiiae, « 
which  cannot  be  delayed  beyond  a  iwoa- 
able  time,  it  is  but  fair  to  pretome  thit  hi 
intends  that  the  gross  sum  sudl  at  all  ercoti 
be  raised,  so  that  the  end  may  be  punctntllj 
accomplished ;  and  that  he  acts  under  tlie 
impression  that  it  may  be  so  obtained  br  i 
due  application  of  the  rents  and  prdilhi 
within  the  intermediate  period.  Bat  the 
rents  and  profits  are  but  the  means ;  ind  the 
question,  therefore,  may  properly  be  pot, 
whether  the  means,  if  totally  ina^eqaite  to 
accomplish  the  end,  are  to  control  the  end  or 
are  to  yield  to  it.  Now,  if  the  gnw  tarn 
cannot  be  raised  out  of  the  rents  and  prafiti 
at  all,  or  not  as  soon  as  to  meet  the  exigenc; 
contemplated  by  the  testator,  it  woold  hco 
but  a  reasonable  interpretation  of  his  inicn- 
tion,  to  presume  that  he  meant  to  dispesR 
with  the  means,  and,  at  aJl  events,  to  reqniic 
the  sum  to  be  raised. "  (See  also  Hiwiio^ 
Wills,  120;  1  Powell,  Mort.  61.)  ThesuM 
ruling  has  been  applied  to  mortgagei.  Is  S 
Pom.  £q.  Jur.  g  1287,  the  author  laji  ihtf 
"an  assignment  of  the  rents  and  nroflti  of 
land  as  security  for  a  debt  is  another  node 
of  creatine  an  equitable  lien  od  the  Iiad 
in  favor  of  the  assignee.*  And  in  Btparu 
WiUis,  1  Yes.  Jr.  1&,  it  ia  said  of  n^  u 
assignment  that  "it  is  an  odd  way  of  ooo- 
vey  ing ;  but  it  amounts  to  an  equitable  liea 
and  would  entitle  the  assignee  to  oone  isto 
equity  and  insist  upon  the  mortgage.'  Id- 
gard  v.  JBbdge$,  1  Yes.  Jr.  477;  Smiths,  Af- 
ton,  12  W.  Va.  541. 

The  evident  purpose  of  these  instnineatt 
was  not  the  mere  appropriation  of  the  renu 
and  profits ;  the  parties  contemplated  oecnrit} 
for  the  debt  The  owner  conveyed  the  title 
to  the  trustee ;  and  the  provision  u  to  icen 
and  profits,  while  imposin)^  a  priouinr  dntr 
on  the  trustee,  does  not.  if  the  rents  and  pn>t- 
its  fail  to  accomplish  the  object  of  the  o»- 
veyance,  to  wit,  the  payment  of  the  debt, 
prevent  the  application  of  the.  realty  ^t«c-f 
Uiereto. 

Passing  now  to  the  second  question:  The 
trust,  as  disclosed  by  the  first  cUnie,  roe 
templated  the  continued  operation  of  the 
mine,  keeping  it  and  ita  appurtenancn  ii 
good  repair,  and  the  payment  of  tain. 
Whatever  expenses  were  legitimstelj  ia- 
curred  in  the  discharge  of  this  part  of  ifaf 
trust  were  charireable  upon  the  pn^r^J, 
These  were  not  debts  created  on  the  priwDii 
obligation  of  the  trustee,  and  afiemidi 
sought  to  be  thrown  upon  the  estate,  hut  ii 
an  honest  and  reasonable  eircution  of  the 
trust.  In  2  Pom.  £q.  Jur  §  1085,  it  if  mii 
that  "the  trustee  is  entitled  to  be  allovfd 
as  against  the  estate  and  the  bcneficiarr.  fit 
all  his  proper  expenses  out  of  nocket  vhic* 
include  all  payments  expre»iy  authnin^ 
by  the  instrument  of  trust,  all  mmuhk 
expenses  in  carrying  out  the  dirrcti«^os  of  tk 
trust,  and,  in  the  absence  of  any  such  dine 
tions,  all  expenses  reasonably  necrflarr  f<f 
the  security,  protection,  and  pmemtioa  of 
the  trust  property,  or  for  the  preveDiioa  rf 
a  failure  of  the  trust. "    Qisbora  if  cntaiB> 
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I  position  to  complain  of  these  ex- 
iles, for  most  of  them,  at  least,  were 
d  while  he  was  acting  as  manager  for 
slee,  and  were  approved  hy  him  in 
r.  It  will  not  do  to  say  that  it  was 
^  of  the  trustee  to  stop  work  the 
t  the  vein  was  lost.  It  was  a  reason- 
xsrcise  of  the  power  vested  in  him  to 
Mne  limited  exploration  to  see  if  the 
In  could  not  be  recovered.  No  one 
ell  in  advance  how  great  had  been  the 
ement ;  perhaps  a  few  feet  of  mining 
iHtve  brought  it  to  light ;  and  as  Gis- 
M  consulted  on  these  efforts,  and  ap- 
of  them,  and  the  expenditures  were 

made  under  his  direction,  it  must 
idged,  as  against  him,  that  they  were 
bM,  and  therefore  also  chargeable 
le  trust  estate. 

I  reference  to  the  last  question,  the 
km  of  the  appellant  is,  that  if  the 
M  conveyed  as  security,  then  the  in- 
Its  created  simplv  a  mortgage ;  and 
I  rule  in  California,  from  which  Stete 
ook  ite  stetutes,  is  that  when  action 
iebt  is  barred,  action  on  the  mortsrage 
o  secure  the  debt  is  also  barred.  Tjord 
Pit,  18  Cal.  482 ;  McCarthy  ▼.   White, 

495. 

obvious  answer  is  that  these  instru- 
Ud  not  create  a  mortgage,  but  an  ac- 
ft  express  trust,  and  the  rule  invoked 
Mortgages  does  not  apply,  either  in 
■la  or  elsewhere.    In  Miles  v.  Thome, 

835,  it  was  held  that  the  Stetute  of 
tkms  does  not  begin  to  run  in  the  case 
Bzpress  trust,  until  the  tnistee,  with 
owledge  of  the  cestui  que  trust,  has 
ted  and  repudiated  the  trust.  In 
T.  PuStI,  44  Cal.  280,  the  proposition 
down  that  **  if  A  conveys  to  B  a  tract 
1,  to  be  by  B  afterwards  reconveyed 
•elf,  he  thereby  creates  an  express 
fhich  B  may  accept  by  accepting  the 
and  also  that,  ''the  Statute  of  Limi- 
does  not  commence  running  on  A's 
0  a  reconveyance  until  B  repudiates 
It^  and  such  repudiation  is  brought  to 
ywledge  of  A."  And  Orant  v.  Burr, 
898,  draws  the  distinction  between  a 
'  trust  and  a  mortgage,  as  to  the  run- 
\  the  Stetute  of  Limitations.  In  that 
IB  trustee  under  a  deed  of  trust,  long 
16  notes  secured  thereby  had  become 
by  the  Stetute  of  Limitotions,  was  pro- 
p  to  sell  the  land  under  the  power  con- 

The  grantor  in  the  deed  sought  to 
mch  sale,  but  the  injunction  was  de- 
id  this  ruling  was  afnrmed  by  the  Su- 
Oourt.  See  also  Henry  v.  Uonfidence 
k  3.  Mn.  Co,  1  Nev.  619 ;  Bacon  v. 
108  U.  S.  99  [27 :  69]  ;  Seymour  v. 
n  U.  S.  8  Wall.  202  [19 :  3061  ;  in 
Ibe  general  i)roposition  is  laid  down 
rBtetute  of  Limitotions  has  no  appli- 
h>  an  express  trust  where  there  is  no 
Mr.  In  the  case  at  bar  there  was  no 
Mr  on  the  part  of  the  trustee,  no  re- 
in of  the  trust.  He  never  asserted 
['himself  as  against  any  beneticiary. 
'  contrary,  he  continuea  to  work  the 
Kd  in  the  active  discharge  of  the  trust, 
M  money  therefor  was  available,  and 


then,  with  the  consent  and  approval  of  Gis- 
born,  leased  the  mining  property  for  two 
successive  years,  and  until  January,  1880, 
to  parties  who  stipulated  to  do  certein  work 
therein.  That  nothing  was  done  by  h  im  after 
this  was  not  because  of  any  repudiation  of 
the  trust,  but  simply  from  a  lack  of  means. 
His  inaction  under  the  circumstances  amounte 
to  nothing,  further  than  this,  that  the  con- 
tinued failure  to  realize  rente,  issues,  and 
profite  justified  an  appeal  to  the  courte  to 
subject  the  realty  itself  to  the  satisfaction 
of  the  claims. 

These  are  the  principal  and  decisive  ques- 
tions in  the  case,  and  in  respect  to  them,  or 
otherwise,  we  see  no  error  in  the  rulings. 

The  decree  ufiU  therefore  be  affirmed. 


THE    PACIFIC   EXPRESS    COMPANY, 

Appt., 

V. 

JAMES    M.    SEIBERT,   State    Auditor   of 
the  Statb  of  Missoubi,  et  al. 

(See  S.  C.  Reporter's  ed.  8aO-86&.) 

lax  upon  business  of  an  esspress  company ,  when 
not  a  tax  on  interstate  commerce — tax  upon 
business  of  express  company,  wh^n  not  repug- 
nant to  Constitution, 

1.  A  tax  upon  the  bueinesa  of  an  express  oom- 
pony  done  within  the  State  is  not  a  tax  upon  in- 
terstate commerce,  although  the  company  is 
also  enjniged  in  business  between  the  states. 

2.  The  Fourteenth  Amendment  of  the  United 
States  Constitution  does  not  prevent  a  State  from 
adjusting  its  system  of  taxation  in  all  proper  and 
reasonable  ways,  nor  the  oiassiflcation  of  prop- 
erty for  taxation,  nor  prohibit  special  legislation. 

8.  The  Missouri  Act  imposing  a  tax  upon  the  busi- 
ness of  express  companies  is  not  repugnant  to 
the  fourteenth  amendment  of  the  United  States 
Constitution,  because  it  does  not  impose  a  like 
tax  upon  railroader  steamboat  companies  which 
carry  express  matter;  nor  does  such  Act  violate 
the  provision  of  the  constitution  of  Missouri  r^ 
lating  to  equality  of  taxation. 

[No.  988.1 

Submitted  Nov,  9, 1891.    Decided  Jan.  4,  189S. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 

NOTB.— uls  to  vower  of  states  to  tax^  see  note  to 
Dobbins  v.  Erie  County,  10:  1082. 

That  taxation  of  stock  or  shares  in  corporation  does 
not  impair  ohligalion  of  contracts;  taxation  of  shares 
of  national  hanks  and  other  corporations^  see  note  to 
Providence  Bank  v.  Billings,  7:  069.      * 

As  to  exemption  from  taxation;  whether  a  contract 
or  not;  not  implied,  see  note  to  Tucker  v.  Ferguson* 
22:  80S. 

As  to  when  an  injunction  to  restrain  the  odOeetkm 
of  a  tax  will  he  ffranted^  see  note  to  Dows  v.  Chicago, 
20:  66. 

As  to  when  taxes  UleoaUy  assessed  can  be  recovered 
hcick^  see  note  to  Brsktoe  v.  Van  Arsdale,  21:  68. 

As  to  power  of  Oonoress  to  regulate  eommeree,  see 
notes  to  Qlbbons  t.  Ogden,  6:  23,  and  Brown  ¥• 
Maryland,  6:  678. 

As  to  interstate  commerce;  regulation  of;  power  cf 
Ckmgress;  how  far  exclusive^  see  note  to  Atonoester 
Ferry  Co.  v.  Pennsylvania,  2B:  Itt. 
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Hussey  an  nndiyided  one  half  of  the  mine 
after  the  payment  out  of  the  profits  of  the 
money  borrowed,  but  only  after  the  payment 
of  the  loan,  and  also  the  receipt  by  himself 
of  the  further  sum  named.  In  other  words, 
the  transaction  practically  amounted  to  this : 
The  mine  was  placed  as  security  to  Allen, 
Stephens  &  Ck>.  for  the  $400,006  borrowed, 
then  to  Gisbom  for  $275,000,  and,  thereafter, 
Hussey  was  to  receive  one  half  for  his  serv- 
ices. But  whatever  arrangements  may  have 
.been  made  between  Gisbom  and  Hussey,  and 
whatever  disposition  Hussey  may  have  seen 
fit  to  make  of  the  remote  interest  hn  was  to 
acquire  from  Gisbom,  ths  transaction  be- 
tween Gisbom  and  AKen,  Stephens  &  Co. 
was  fully  contained  in  and  determined  by 
the  two  deeds  and  the  declaration.  That 
transaction  was  a  loan  by  Allen,  Stephens 
&  Co.  of  $400,000,  OD  the  security  of  tne 
mine. 

Neither  is  there  force  in  the  contention 
that  the  mine  itself  was  not  the  security, 
but  only  the  rents,  issues,  and  profits.  It 
is  true  that  the  language  of  the  trust  is  **  to 
C3S5]  receive  the  issues,  rents,  and  profits  of  the 
said  premises,  and  to  apply  the  same  as 
received  as  follows."  Undoubtedly  the 
thought  of  the  parties  was  that  the  mine 
would  continue  so  productive  that  the  issues 
and  profits  would  pay  these  amounts,  but 
the  mine  itself  was  conveyed,  and  the  further 
stipulation  was  that  upon  the  discharge  of 
this  trust  the  mine  should  be  reconveyed. 
The  trust  contemplated  the  payment  of  the 
sums  named,  and  until  they  were  paid  the 
trust  was  not  di8char/!:cd.  The  language 
used  may  not  have  been  the  most  ap^  but 
the  intent  is  clear.  What  was  meant  is,  that 
the  mine  was  not  placed  in  the  hands  of  the 
trustee  simply  for  the  purposes  of  sale,  but 
in  order  that  he  might  work  it  and  apply 
the  proceeds  to  the  payment  of  these  sums. 
There  was  not  a  mere  conveyance  of  the  title 
in  the  nature  of  a  mortgage  to  secure  the  debt, 
but  an  express  and  active  trust. 

Undoubtedly  the  owner  of  real  estate  can 
specifically  appropriate  rents  and  profits  to 
a  named  purpose,  or  create  a  trust  in  them 
separate  and  apart  from  the  title  to  the  real 
estate ;  but  where  the  manifest  object  is  se- 
curity, and  the  title  is  conveyed,  the  mere 
direction  to  appropriate  the  rents  and  profits 
to  the  payment  of  the  debt  will  not  relieve 
the  realty  from  the  burden  of  the  lien  or 
limit  the'  latter  solely  to  the  rents  and  prof- 
its. The  test  is — ^the  manifest  purpose.  Is 
that  merely  to  dispose  of  the  rents  and  prof- 
its or  is  it  to  g^nt  security  for  an  indebt- 
«dness?  This  question  is  not  a  new  one.  It 
has  arisen  frequent! v  in  the  consideration  of 
powers  given  by  will  to  dispose  of  rents  and 
profits.  In  the  case  of  Allan  v.  Baekhou^e^ 
2  Ves.  A  B.  64.  the  Vice-Gbancellor  held  that 
where  the  term  was  created  for  the  purpose 
-of  raising  money  out  of  the  rents  and  profits, 
if  the  trast  of  a  will  required  that  a  gross 
sum  should  be  raised,  the  expression  **  rents 
and  profits, "  would  not  confine  the  term  to 
the  mere  annual  rents,  but  would  authorize 
the  sale  or  mortgage  of  the  estate  itself.  In  2 
£tory,  Eq.  Jur.  (11th  ed.,)  §  1064a,  the  rule 
Is  thus  stated:    ''When  a  testator  directs  a 
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gross  sum  to  be  raised  oat  of  the  reati  ad 
profits  of  an  estate  at  a  fixed  time,  or  for  i 
definite  purpose  or  object,  which  miutbeie- 
complished  within  a  diort  period  of  tine, «  id 
which  cannot  be  delayed  beyond  a  rano-  i 
able  time,  it  is  bat  fair  to  presume  thit  hi 
intends  that  the  gross  sum  shall  at  all  erenti 
be  raised,  so  that  the  end  may  be  punctoillj 
accomplished ;  and  that  he  acts  under  tlie 
impression  that  it  may  be  so  obtained  br  i 
due  application  of  the  rents  and  pniBu 
within  the  intermediate  period.  Bat  the 
rents  and  profits  are  but  the  means ;  ind  tbe 
question,  therefore,  may  properly  be  pot, 
whether  the  means,  if  totally  inadeqnite  to 
accomplish  the  end,  are  to  control  the  end  or 
are  to  yield  to  it.  Now,  if  the  gnw  nn 
cannot  be  raised  out  of  the  rents  and  prafiu 
at  all,  or  not  as  soon  as  to  meet  the  exigent; 
contemplated  by  the  testator,  it  would  Hcn 
but  a  reasonable  interpretation  of  his  inta- 
tion,  to  presume  that  he  meant  to  dispeoK 
with  the  means,  and,  at  all  events,  to  itqnin 
the  sum  to  be  raised. "  (See  also  Hiwiiia^ 
mils,  120;  1  Powell.  Mort.  61.)  Tbe  sum 
ruling  has  been  applied  to  mortgagei.  Is  S 
Pom.  Eq.  Jur.  g  1237,  the  author  laji  tbit 
**  an  assignment  of  the  rents  and  profiti  of 
land  as  security  for  a  debt  is  another  node 
of  creatine  an  equitable  lien  on  tbe  Isad 
in  favor  of  the  assignee.*  And  in  £r  wrtt 
WiUU,  1  Yes.  Jr.  163,  it  ia  said  of  n^  u 
assignment  that  "it  ia  an  odd  way  of  ooo- 
veying ;  but  it  amounts  to  an  equitable  lies, 
and  would  entitle  the  assignee  to  oome  isto 
equity  and  insist  upon  the  mortgiR.*  Ia-  \ 
gard  v.  Eodget,  1  Yes.  Jr.  477 ;  8mtk  v.  M- 
tan.  13  W.  Va.  541. 

The  evident  purpose  of  these  inftnunnti 
was  not  the  mere  appropriation  of  tbe  renu 
and  profits ;  the  parties  contemplated  secant} 
for  the  debt.  The  owner  conveyed  tbe  titl« 
to  the  trustee ;  and  the  provision  u  to  leen 
and  profits,  while  imposing  a  primsrr  dutr 
on  the  trustee,  does  not,  if  the  rents  ana  prof- 
its fail  to  accomplish  the  object  of  tbe  cm- 
veyance,  to  wit,  the  payment  of  tbe  debt, 
prevent  the  application  of  the.  realty  \MitM 
hereto. 

Passing  now  to  the  second  question:  Tbf 
trust,  as  disclosed  by  the  first  clanie,  eve 
templated  the  continued  operation  of  tbe 
mine,  keeping  it  and  ita  appurtenancci  ia 
good  repair,  and  the  payment  of  tain 
Whatever  expenses  were  legitimstelr  is- 
curred  in  the  discharge  of  this  part  of  tbe 
trust  were  charireable  upon  the  piopertT 
These  were  not  debts  created  on  tbe  priwail 
obligation  of  the  trustee,  and  aftemrdi  f 
sougbt  to  be  thrown  upon  the  estate,  hut  ii 
an  honest  and  reasonable  erecutioo  of  tbe 
trust.  In  2  Pom.  £q.  Jur  g  108S,  it  if  nxi 
that  "the  trustee  is  entitled  to  be  alloved 
as  against  the  estate  and  the  bcneficiarr.  r«  • 
all  his  proper  expenses  out  of  pocket  vbick 
include  all  payments  expreMiv  autbnin^ 
by  the  instrument  of  trust,  all  mmuMi 
expenses  in  carrying  out  the  directioniof  tk 
trust,  and,  in  the  absence  of  any  sucb  dine 
tions,  all  expenses  reasonably  necrflarr  fi« 
the  security,  protection,  and  pnservBtioa  d 
the  trust  property,  or  for  the  preveniion  ^ 
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a  failure  of  tbe  trust.' 
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The  bill  then  tTerred  thtt  neltber  the  tax  of 
iwo  per  cent  meDtkmed  in  tectioD  9  of  tbe  Act 
of  tbe  Lefltlatore  nor  toy  otber  eqaiTalent  tax 
was  impoaed»  bj  that  Act  or  any  otber  law  of 
Ihe  Bute,  opoo  otber  oommoo  carrlen  eonged 
In  atmilar  buaiiieM  as  complafoant,  wbo  do  not 
btre  traDsportatkm  by  "contract  witb  any  rail- 
road or  steamboat  company,"  etc;  tbat  tbere 
was  DO  provision  in  tbat  Act  In  respect  to  tbe 
equalization  of  tbe  taxes  required  to  be  levied 
under  it,  by  state  and  county  boards  of  eqoallsa 
tlon,  as  in  tbe  case  of  otber  state  taxea,  and  tbe 
tax  sssfsiert  tinder  said  Act  was  not  uniform: 
and  It  was  claimed,  tberefore,  tbat  tbe  Act  was 
▼iolatiTe  of  tbe  14tb  amendment  of  tbe  Consti- 
tution of  tbe  United  States  because  it  denied  to 
tbe  complainant  tbe  equal  protection  of  tbe 
laws,  and  was  also  Tiolatfre  of  §  8,  art.  10»  of  tbe 
Constitution  of  Missouri,  because  tbe  taxes 
levied  were  not  'Minlfonn  uiwn  tbe  same  class 
of  subjects  witbin  tbe  territorial  limits  of  tbe 
autborltj  lerrlng  tbe  tax." 

Tbe  biU  also  averred  tbat  tbe  Act  under 
consideration  was  violative  of  certain  otber 
mentiooed  provisions  of  tbe  Constitution  of 
Missouri;  and  tbat  tbe  defendants,  being  tbe 
ofBdals  cbarged  wItb  tbe  duty  of  enforcing 
tbe  provisiont  tbereof ,  wotild  proceed  to  enforce 
tbe  same*  unless  restrained  by  tbe  order  or 
process  of  tbe  coui ;,  by  instituting  legal  pro- 
ceediojn  to  collect  said  taxes  and  tne  peoaities 
prescribed,  and  would  tbereby  probloit  com- 
plamant  from  carrying  on  Its  btisinesB  in  Mis- 
souri, wbereby  complainant  would  be  subjected 
to  aod  barsflsed  by  a  multiplicity  of  suits,  and 
would  suffer  great  aod  irreparable  loss  and 
damage,  for  wbidi  it  bad  no  adequate  remedy 
At  law. 

Wberefore  an  Injunction  was  prayed  to  re- 
strain tbe  collection  of  said  taxes,  ana  a  decree 
was  asked  adIudfliDg  tbe  aforesaid  Act  of  tbe 
Legislature  or  Missouri  invalid  and  unconsti- 
tunooal,  togeiber  vritb  a  prayer  for  sucb  otber 
And  furtber  relief  as  mlgbt  appear  eqtdtable 
and  Just. 

Upon  tbe  filing  of  tbe  bill,  and  upon  bearing 
argument  of  coimsel  for  botb  skies  of  tbe  coo- 
troversv,  tbe  court,  on  tbe  88d  of  June.  1890, 
granted  a  temporary  injunction,  as  prayed. 

Tbe  defendants  tben  demurred  to  toe  bill, 
opon  tbree  grounds:  Cl)  tbat  it  did  not  sute 
facu  sotBdent  to  cnntle  complainant  to  tbe 
relief  prayed;  (8)  tbat  tbere  was  no  equity  in 
it:  and  (8)  tbat  it  appeared  from  tbe  bill  tbat 
complainant  bad  an  adequate  remedy  at  law. 
Tbe  demurrer  was  sustained,  and  a  decree  was 
entered  dissolving  tbe  temporary  injunction 
and  dismissing  tbe  bUl  for  wsnt  of  equity. 
44  Fed.  Rep.  810.  From  tbat  decree  tbe  com- 
plainant appealed,  and  tbe  case  is  now  bere 
for  considersUon. 


Mr.  W.  W.  MomsMi*  for  appellant: 

Tbe  bfll  makes  out  a  case  in  wUdb  tbe  rem- 
edv  at  law  is  inadequate. 

It  la  not  necesaary,  In  order  to  sustain  tbe 
remedy  in  eauity.  to  sbow  tbers  is  no  remedy 
at  kw.  It  is  ftufflcient  if  tbe  remedy  at  law 
be  sobsUntially  lees  adequate  iban  in  equity. 

KiAtniri^  ▼.  BunderUtnd.  180  U.  8.  (MM  ^32: 
1008):  ikOUmn  v.  fbrtiand  dK.R  Co,9iU. 
&  006  (84:  824);  W^  v.  Om.  60  U.  &  14 
How.  1  (14:  801);  AsfM  ▼.  Grundp,  88  U.  6. 

Hi  V.  H. 


8  Fet  810  (7:  666^;  (kbam  T.  Bank  if  United 
/WotoL  88  U.  8.  9  Wbeat.  889  (6:  888):  AOen 
V.  BaUiman  d  0.  R  €h.  114  U.  8.  811  (89: 
200);  Oummino$  ▼.  MgrckmnU  Nat.  Bank  €f 
Thiedo,  101  U.  8.  158  (86:  906);  Pbinderier  v. 
Chwnhaw,  114  U.  6.  870  (89:  185):  Ekant^UU 
Nat.  Bank  v.  Brittan,  105  U.  8. 829  (26: 1058k 
BWi  V.  National  AOisntf  BateK  Bank,  106  U, 
8.  819  (86:  1062):  J9bf»r  ▼.  iWr,  118  U.  a 
689(28: 1089):  Fkmw^  v.  McOmnaMgh^.  140 
U.  8.  1  (85:  368). 

Tbe  Act  in  question  is  in  viobition  of  tbat 
provision  of  tbe  14tb  Amendment  to  tbe  Con- 
stituUoo  of  tbe  United  8tates,  wbicb  problblta 
any  8tate  from  denying  to  any  person  witbin 
its  Jurisdiction,  tbe  equal  protection  of  Italawa 

BarbUr  v.  OcmnoUy,  118  C.  a  27  (28:  928), 
Jftewri  Aw.  22L  Gb.  T.  Maeksg,  127  tJ.  8.  206 
(82:  107);  Mim>uTi  Pac  B.  Oo.  v.  Hume$,  116 
a.  8.  612  (29:  468);  Dtnt  T.  Wmt  Virginia, 
129  U.  a  114  (82:  628);  Home  Im,  6b.  v.  Nem 
York,  184  U.  a  694.  (88:  1025):  Tick  Wo  t. 
Hopkint,  118  U.  a  866  (80:  220):  MeOuOoek 
V.  Maryland,  17  U.  8.  4  Wbeat.  816  (4:  579); 
California  v.  Central  Pde.  B.  Go.  127  U.  8.  1 
(82:  150);  State  v.  Beadintrton  Tiep.  86  N.  J. 
L.  668;  BcanetfiOe  Nat.  Bank  t.  Britton,  106 
U.  a  822  (26:  lOm 

Mr,  John  M.  wood,  for  appellees: 

Tbe  bill  does  not  state  facta  sufficient  to  en- 
title complainant  to  tbe  equitable  relief  prayed 
for.  Tbe  complainant  bas  an  adequate  rem- 
edy at  law. 

Stats  Railroad  TVkp  OsMf,  92  U.  8.  612-617 
(28:  678,  674). 

.  Neitber  tbe  mere  illegality  of  tbe  tax  com- 
plained of,  nor  its  Injustice  nor  Irregularity,  of 
tbemaelves  give  tbe  rigbt  to  an  injunction  In  a 
court  of  equity. 

Mooere  t.  SmodUy,  6  Jobns.  Cb.  28,  9  L.  ed. 
48;  Dodd  v.  Barfford,  26  Conn.  289;  Qreens 
V.  Mym^ord,  6  R  L  478;  Meeaeek  t.  ColnmHa 
OoffLntu  Sttpre,  50  Barb.  190;  Bow  v.  Ckieaao, 
78  U.  8.  11  Wall.  108  (20:  65);  HanneteinkU 
V.  Oeorvetown,  82  U.  a  15  Wall.  648  (21:  282); 
l^nneeeee  v.  Sneed,  96  U.  8.  69  (24: 610)  NieMi 
V.  Unitedatatee,  74  U.  a  7  Waa  188  (19: 125); 
Heine  v.  Looee  Qmre,  86  U.  a  19  Wall  660 
(22:  286);  Cooley,  Tax.  587,  772;  i^Umer  v. 
Napoleon  Tmp.  16  Miob.  176;  &re^  v.  Mel^ 
waukee  Oounty  Bftpre.  16  Wia.  185;  Beeeberrw 
▼.  J9k/,  87  Ind.  18;  Framr  v.  Adsm,  160bio 
8t.  614;  Parmiey  v.  8t,  Louie,  I  M.  d  8,  B. 
Oo.  8  LNll.  19;  Jftrrroy  v.  Boboken  Land  db 
Imp.  a».  69  U.  a  18  How  872,  288  (iH: 
879.876)1 

Tbe  Act  of  tbe  Legislsture  in  question  im- 
poses a  tax  upon  complainant's  interstate  busi- 
ness only. 

Weetem  U.  TeUg.  Oo,  ▼.  Alabaona,  182  U. 
a  472  (88:  409):  LeUmp  t.  FoHitfMobiU,  127 
U.  a  640  (82:  811);  Batterman  v.  Weetem  U. 
Teteg.  Oo.  127  U.  8.  411  (82:  229):  Lgng  t. 
Mifhigam,  185  U.  a  161  (84:  150). 

Tbe  Act  of  tbe  Legislature  in  qucstioo,  Is 
not  in  violation  of  tbe  l4tb  Amendment  to  tba 
Constitution  of  tbe  United  States. 

MieeouH  ▼.  Lewie,  101  U.  8.  28,  80  (26:  969, 
992);  State  v.  Seeeranee,  65  Mo.  887;  8t.  Lottie 
V.  Spiegel,  16  Ma  App.  210;  St.  Louie  y. 
Weber,  44  Mo.  547 ;  AaU  v.  Welton,  55  Ma 
888;  Borne  Jne.  Co.  v.  SwigeH,  104  III.  658. 

Tbe   coostltatioDa]  itqutrsment  tbal  taxes 


826-«» 


SUFRBMS  Ck>UBT  OF  THB  UVITKD  STATES. 


Oct.  Ton, 
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Hussey  an  nndi Tided  one  half  of  the  mine 
after  the  payment  out  of  the  profits  of  the 
money  borrowed,  but  only  after  the  payment 
of  the  loan,  and  also  the  receipt  by  himself 
of  the  further  sum  named.  In  other  words, 
the  transaction  practically  amounted  to  this : 
The  mine  was  placed  as  security  to  Allen, 
Stephens  &  Co.  for  the  $400, 000  borrowed, 
then  to  Gisbom  for  $275,000,  and,  thereafter, 
Hussey  was  to  receive  one  half  for  his  serv- 
ices. But  whatever  arrangements  may  have 
.been  made  between  Gisbom  and  Hussey,  and 
whatever  disposition  Hussey  may  have  seen 
fit  to  make  of  the  remote  interest  hp>  was  to 
acquire  from  Gisbom,  ths  transaction  be- 
tween Gisbom  and  AKen,  Stephens  &  Co. 
was  fully  contained  in  and  determined  by 
the  two  deeds  and  the  declaration.  That 
transaction  was  a  loan  by  Allen,  Stephens 
&  Co.  of  $400,000,  OD  the  security  of  the 
mine. 

Neither  is  there  force  in  the  contention 
that  the  mine  itself  was  not  the  security, 
but  only  the  rents,  issues,  and  profits.  It 
is  true  that  the  language  of  the  trust  is  ''to 
receive  the  issues,  rents,  and  profits  of  the 
said  premises,  and  to  apply  the  same  as 
received  as  follows."  Undoubtedly  the 
thought  of  the  parties  was  that  the  mine 
would  continue  so  productive  that  the  issues 
and  profits  would  pay  these  amounts,  but 
t^e  mine  itself  was  conveyed,  and  the  further 
stipulation  was  that  upon  the  discharge  of 
this  trust  the  mine  should  be  reconveyed. 
The  trust  contemplated  the  payment  of  the 
sums  named,  and  until  they  were  paid  the 
trust  was  not  di8char/!:ed.  The  language 
used  may  not  have  been  the  most  ap^  but 
the  intent  is  clear.  What  was  meant  is,  that 
the  mine  was  not  placed  in  the  hands  of  the 
trustee  simply  for  the  purposes  of  sale,  but 
in  order  that  he  might  work  it  and  apply 
the  proceeds  to  the  payment  of  these  sums. 
There  was  not  a  mere  conveyance  of  the  title 
in  the  nature  of  a  mortgage  to  secure  the  debt, 
but  an  express  and  active  trust. 

Undoubtedly  the  owner  of  real  estate  can 
specifically  appropriate  rents  and  profits  to 
a  named  purpose,  or  create  a  trust  in  them 
separate  and  apart  from  the  title  to  the  real 
estate ;  but  where  the  manifest  object  is  se- 
curity, and  the  title  is  conveyed,  the  mere 
direction  to  appropriate  the  rents  and  profits 
to  the  payment  of  the  debt  will  not  relieve 
the  realty  from  the  burden  of  the  lien  or 
limit  the  latter  solely  to  the  rents  and  prof- 
its. The  test  is — the  manifest  purpose.  Is 
that  merely  to  dispose  of  the  rents  and  prof- 
its or  is  it  to  grant  security  for  an  indebt- 
edness? This  question  is  not  a  new  one.  It 
has  arisen  frequently  in  the  consideration  of 
powers  given  by  will  to  dispose  of  rents  and 
profits.  In  the  case  of  Allan  v.  Backhouse, 
dVes.  AB.  64.  the  Vice-Chancellor  held  that 
where  the  term  was  created  for  the  purpose 
-of  raising  money  out  of  the  rents  and  profits, 
if  the  trast  of  a  will  required  that  a  gross 
sum  should  be  raised,  the  expression  "rents 
■and  profits, "  would  not  confine  the  term  to 
the  mere  annual  rents,  but  would  authorize 
the  sale  or  mortgage  of  the  estate  itself.  In  3 
£tory,  £q.  Jur.  (11th cd.,)  §  1064a,  the  rule 
Is  thus  stated:    ''When  a  testator  directs  a 
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gross  sum  to  be  raised  out  of  the  mti  Md 
profits  of  an  estate  at  a  fixed  time,  or  far  s 
definite  purpose  or  object,  which  moit  be  ac- 
complished within  a  wort  period  of  time,  or  j 
which  cannot  be  delayed  beyond  a  nnoa- 
able  time,  it  is  but  fair  to  presume  thit  ht 
intends  that  the  gross  sum  shall  at  all  eTeou 
be  raised,  so  that  the  end  may  be  pnnctuillj 
accomplished ;  and  that  he  acts  under  the 
impression  that  it  may  be  so  obtained  br  s 
due  application  of   the    rents  uid  prailiu 
within  the   intermediate  period.    But  the 
rents  and  profits  are  but  the  means ;  sad  the 
question,    therefore,  may  properly  be  pot. 
whether  the  means,  if  totally  inadequate  to 
accomplish  the  end,  are  to  control  the  end  or 
are  to  yield  to  it.    Now,  if  the  gron  hud 
cannot  be  raised  out  of  the  rents  tad  pnfiti 
at  all,  or  not  as  soon  as  to  meet  the  exigency 
contemplated  by  the  testator,  it  woald  tna 
but  a  reasonable  interpretation  of  his  intea- 
tion,  to  presume  that  he  meant  to  dispeaR 
with  the  means,  and.  at  aJl  events,  to  reqaiit 
the  sum  to  be  raised. "     (See  also  Hawkiai, 
W^ills,  120;  1  Powell,  Mort.  61.)    Tbeaac 
ruling  has  been  applied  to  mortgagea.   la  I 
Pom.  £q.  Jur.  g  1237,  the  author  aaya  that 
"an  assignment  of  the  rents  and  pwH  of 
land  as  security  for  a  debt  is  anotner  node 
of  creating  an  equitable  lien  on  the  laad 
in  favor  of  the  assignee.*    And  in  Etfvu 
WiUis,  1  Yes.  Jr.  m,  it  Is  said  of  soch  la 
assignment  that  "it  is  an  odd  way  of  ooa- 
veying ;  but  it  amounts  to  an  equitable  lio^ 
and  would  entitle  the  assignee  to  oooie  iatd    , 
equity  and  insist  upon  the  mortgage.*  Lh    I 
gard  v.  Bodges,  1  Yes.  Jr.  477;  Smitkf,  M-    ^ 
ton.  12  W.  Va.  541. 

The  evident  purpose  of  these  instramnti 
was  not  the  mere  appropriation  of  the  reau 
and  profits ;  the  parties  contemplated  aecoht}- 
for  the  debt.  The  owner  oonveyed  the  title 
to  the  trustee ;  and  the  provision  u  to  ma 
and  profits,  while  imposing  a  primarr  dutr 
on  the  trustee,  does  not.  if  the  rents  ani  pn'i- 
its  fail  to  accomplish  the  object  of  the  cve- 
veyance,  to  wit,  the  payment  of  the  dt^ 
prevent  the  application  of  the  realty  iuel* 
thereto. 

Passing  now  to  the  second  qnestioo:  Tbf 
trust,  as  disclosed  by  the  first  claoae,  cc« 
templated  the  continued  operation  of  ihe 
mine,  keeping  it  and  its  appartenaixvi  ia 
good  repair,  and  the  payment  of  taxtf& 
Whatever  expenses  were  legitimatelj  ia- 
curred  in  the  discharge  of  this  part  of  the 
trust  were  charireable  upon  the  pn^rnty 
These  were  not  debts  created  on  the  piiwoal 
obligation  of  the  trustee,  and  aftennidi  |i 
sougbt  to  be  thrown  upon  the  estate,  hot  ia 
an  honest  and  reasonable  eiecutioa  of  thr 
trust.  In  2  Pom.  £q.  Jur  §  1085.  it  is  md 
that  "the  trustee  is  entitled  to  be  allovel 
as  against  the  estate  and  the  bcneflciarr.  ict  i 
all  his  proper  expenses  out  of  pocket  vhich 
include  all  payments  expressiv  auihoriiii*d 
by  the  instrument  of  trust,  all  naamibli 
expenses  in  carrying  out  the  diitctionsof  tk 
trust,  and,  in  the  aMence  of  any  such  dine- 
tions,  all  expenses  reasonably  necnatfT  f"* 
the  security,  protection,  and  preserraiioa  « 
the  trust  property,  or  for  the  prervatifla  d 
a  failure  of  the  trust. "    Olabon  ia  cntaiB.? 

i4f  r.& 
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ineaiiB  of  transportatloii  might.  Id  connecllon 
with  tbe  buaiDGM  tor  wbicb  it  was  piimarilj 
■cliaTterEd,  engage  in  the  express  buainestwlib- 
■out  paying  any  lax  whatever  on  the  prlTlleeo 
-of  cstryliig  on  auch  espreea  buaineaa.  It  is 
sireDuuuslj  argued,  therefore,  that  tbia  la  an 
UDJuat  discrimination  against  tbe  express  com- 
panies defined  by  the  Act,  and  in  favorof  other 
companies  or  persooB  that  may.  in  connection 
with  ibelr  primary  or  origlaal  busloess.  engage 
In  the  expceas  hudness,  or  that  may  carry  on  a 
separate  express  bueiness,  owning  their  own 
meaiia  of  transportatioo.     0 

The  fallacy  of  this  argnmeot  lies  la  the  as- 
8um|rtioD  that  the  deflDltlon  of  what  shall  con- 
stitute an  expreaa  company  eiciudea  from  tbe 
claasiflcatloD  companies  wbicb  are  as  much 
engaged  in  the  buslDess,  or  aa  much  under  tbe 
same  conditions,  as  are  those  which,  under  tbe 
deSnlrioQ,  are  aubject  to  the  lax. 

The  legislBtioo  in  ouestion*  caonot  be  consid- 
ered as  inTidiouBly  dlscrimiaating  against  tbe 
express  coropanirs  defined  hy  it  and  in  favor 
of  other  companies  or  persons  that  may  carry 
express  matter  on  certain  other  conditioDS  or 
under  ditlerent  cirt'umstaaces.  Tber«  is  an 
essential  difference  between  companies  defined 
by  this  Act  and  railroad  or  steamboat  compa- 
nies or  other  companies  that  own  tbeir  own 
means  of  transportation.  The  vital  dUlinctton 
Is  this:  Railroad  companies  pay  taxes  on  their 
roadbeds,  rolling  atoek.  aoa  other  tangible 
property  as  well  as,  generally,  upon  Ibelr  Iran- 
cbiae;  and  steamtioat  companies  likewise  pay 
a  tax  upon  tbelr  tangible  property.  This  tax 
is  not  necessarily  an  odcalartm  lax  at  Ibesame 
rate  aa  Is  paid  on  other  privale  property  in  the 
State  belonging  to  indinduals.  Generally,  la- 
deed.  It  b  not,  but  is  often  determined  by  other 
means  aod  at  different  rates,  acconHni  to  the 
wU)  of  tbe  state  Legislature.  KtvXMcky  Rail- 
road Tax  Chta,  lis  U.  S.  821.  887  [28 :  414, 
419.  On  the  other  band,  express  companies, 
such  aa  are  defined  by  this  Act,  have  no  tangi- 
ble property,  of  any  consequence,  subject  to 
taxation  under  tbe  general  laws.  Tbef«  Is, 
therefore,  no  way  by  which  they  can  be  taxed 
«t  all  unleM  by  a  tax  upon  tbeir  receipts  for 
budneia  tranaacled.    This  dlstiocdou  clearly 

Elacee  elpresa  companies  defined  by  this  Act 
1  a  separate  class  from  companies  owning 
tbelr  own  means  of  transportatioD.  They  do 
not  do  business  under  tbe  sane  condilloDS,  or 
under  simtlar  drcomstances.  In  tbe  nature 
ollblngs,  and  irrespective  of  the  definitive  leg- 
islation Id  quesiion,  tbcy  belone  to  different 
classes.  There  can  be  no  objection,  therefore, 
to  tbe  discrimination  made  as  between  expresa 
-companies  defined  by  this  Act  and  other  com- 
panies oi  persons  incidentally  doing  a  rimilar 
ousiness  by  different  means  and  methods,  in 
tbe  manner  In  whlcb  they  are  taxed.    Their. 

ii 


ibject.  It  can  be  held  violative  either  ol 
14lh  Amendment  of  the  CoDStilntiDO  of  Ike 
United  Slstes,  or  of  the  provlsioa  In  tbe  consti- 
tution of  Missouri,  relating  to  eciualiij  and  mti- 
formity  of  bulion.  See  Bamer  ▼.  CmmOv, 
118  U.  B.  ST  [38:  8281:  Boon  AnoT.  Cnmltm. 
11»U.  8.  T03[38:114S]:i^(v.W«a<Fi»t«^ 
129  U.  S.  114  J82;  6^1;  Miuimriltt.  &  O. 
V.  Hurna.  115  U.  8.  Oti  [29:  4«81:  St.  Uw 
V.  Wfber.  44  Uo.  048;  Gtrmania  L  /m.  Ot.  v.  , 
dm.  85  Pa.  SIS;  Stata  v.   WOton,  SB  Mo.  SBB.     ' 

The  opinion  of  the  court  below  on  tfab  branck 
of  the  case  is  elaborately  argued,  and  t(Coac}» 
sive.  We  concur  in  the  reaioning  of  It  as  »cD 
as  in  the  language  employed,  and  refer  to  ll  M 
a  correct  expreasioa  of  the  U«  upoo  the  s^ 
ject 

Deerteqfflrmed. 
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E.  Wben  the  sUituta  gtvei  to  o 
detenolnaUon  of  tbo  fact  wbetber  Uie  h 
bond!  is  In  aoooTdoDoe  wttli  U      ~ 
the  6MI«  and  tbe  St 


It  shown  to  be  ni 

1  mieiea  state  ttamte  gives  aathad^to  s 

nlofpalitr  or  to  Its  ofltoers  to  hsoa  bob 

bonds  upon  a  oenaln  ooodttkMi  and  Ha  M 

are  Invested  wtth  powe 
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Intei^est  dSB  Fed.  Bep.  614.)  Tb!s  trrit  of 
error  is  prosecuted  to  review  that  judgment. 

The  ground  upon  which  the  circuit  court 
based  its  decision  and  judgment  was  that  the 
county  should  be  estopped,  by  the  recitals  in 
the  bonds,  from  pleading  the  defenses  set  up 
in  the  answer. 

The  Act  of  the  Lei^islature,  under  the  author- 
ity of  which  the  bonds  were  issued,  is  set  out 
in  the  margin.*    It  is  the  same  Act  under 


which  certain  bonds  were  iasued  by  Laka 
County,  Colorado,  which  bonds  were  under 
consideration  in  Lake  dmnty  t.  Qraham^  1S0 
U.  S.  674  [82: 1065].  The  bonds  in  that  cue 
were  quite  similar  to  those  now  under  oound- 
eration,  differing  only,  as  regards  ibeir  rechala, 
in  this,  that  the  Donds  here  contain  the  addi- 
tional recital  that  "the  total  amount  of  this  isHoe 
does  not  exceed  the  limit  prescribed  by  the 
constitution  of  the  State  of  Colorado,     and 


*Sbotion  1.  It  shall  be  the  duty  of  the  county 
eommissioDers  ot  any  countv  bavlnR  a  floating  in- 
debtedness exceeding  teu  toousand  dollan,  upon 
the  petition  of  flftv  of  the  electors  of  said  counties 
[county.]  who  shall  have  paid  taxes  upon  property 
assessed  to  them  In  said  county  in  toe  preceding 
year,  to  publisb,  for  the  period  of  thirty  days,  in  a 
newspaper  published  within  said  county,  a  no- 
tice requesting  the  holders  of  the  warrants  of  such 
county  to  submit,  in  writing,  to  the  board  of  county 
commiseioners,  within  thirty  days  from  date  of  the 
first  publication  of  such  notice,  a  statement  of  the 
amount  of  the  warrants  of  sucli  county,  which 
they  wiil  exctiange  at  par,  and  accrued  interest  for 
the  bonds  of  such  county,  to  be  issued  under  the 
provisions  of  this  Act.  taking  such  bonds  at  par.  It 
shall  be  the  duty  of  such  board  of  county  commis- 
sioners, at  the  next  general  election  occurring 
after  the  expiration  of  thirty  days  from  the  date 
of  the  first  publication  of  the  notice  aforemen- 
tioned, upon  the  petition  of  fifty  of  the  electors  of 
such  county  who  shall  have  paid  taxes  upon  prop- 
erty assessed  to  them  In  said  county  in  the  preced- 
ing year,  to  submit  to  the  vote  of  the  qualified 
electors  of  such  county  who  shall  have  paid  taxes 
on  property  assessed  to  them  in  said  county  in  the 
preceding  year,  the  question  whether  the  board  of 
county  commissioners  shall  issue  bonds  of  such 
oounty«  under  the  provisions  of  this  Act,  in  ex- 
change, at  par,  for  the  warrants  of  such  county 
issued  prior  to  the  date  of  the  first  pubUcation  of 
the  aforesaid  notice;  or  they  may  submit  such 
question  at  a  special  election,  which  they  are  here- 
by empowered  to  call  for  that  purpose,  at  any  time 
after  the  expiration  of  thirty  days  from  the  date 
of  the  first  publication  of  toe  notice  aforemen- 
tioned, on  the  petition  of  fifty  qualified  electors  as 
aforesaid;  and  they  shall  publish,  for  the  period  of 
at  least  thirty  davt  Immediately  preceding  such 
general  or  special  election,  in  some  newspaper 
published  within  such  county,  a  notice  that  such 

auestion  will  be  submitted  to  the  duly  qualified 
Lectors  as  aforesaid,  at  such  election.  The  county 
treasurer  of  such  county  shall  make  out  and  cause 
to  be  delivered  to  the  judges  of  election,  in  each 
election  precinct  in  the  county,  prior  to  the  said 
election,  a  certified  list  of  the  taxpayers  in  such 
county  who  shall  have  paid  taxes  upon  property 
assessed  to  them  in  such  county  in  the  preceding 
year:  and  no  person  shall  vote  upon  the  question 
of  the  funding  of  the  county  Indebtedness  unless 
his  name  shalTappear  upon  such  list,  nor  unless  he 
shall  have  paid  all  county  taxes  aaseesed  against 
blmln  such  county  in  toe  preceding  year.  It  a 
majority  of  the  votes  lawfully  oast  upon  the  ques- 
tion of  such  funding  of  the  fioating  county  indebt- 
edness shall  be  for  ue  funding  of  such  indebted- 
ness, the  board  of  oounty  commissioners  may  issue 
to  any  person  or  corporation  holding  any  oounty 
warrant  or  warrants  Issued  prior  to  the  date  of  the 
first  publication  of  the  aforementioned  notice 
coupon  bonds  of  such  county  in  exchange  there- 
for, at  par.  No  bonds  shall  oe  Issued  of  less  de- 
nomination than  one  hundred  dollars,  and  If  issued 
for  a  greater  amount,  then  for  some  multiple  of  that 
sum,  and  the  rate  of  interest  shall  not  exceed  eight 
per  cent  per  annum.  The  Interest  to  be  paid  semi- 
annually, at  the  oflioe  of  the  oounty  treasurer,  or 
in  the  city  of  New  York,  at  the  option  of  the  hold- 
ers thereof.  Such  bonds  to  be  payable  at  the  pleas- 
ure of  the  oounty,  after  ten  years  from  the  date 
of  their  Issuance,  but  absolutely  due  and  payable 
twenty  years  afto*  date  of  iSBuel^  The  whole 
amount  of  bonds  Issued  under  thl<i  Act  shall  not 
exceed  the  sum  of  the  oounty  Indebtedness  at  the 
date  of  the  first  publication  of  the  aforementioned 
notice,  and  the  amount  shall  be  determined  by  the 
oounty  commissioners,  and  a  certificate  made  of 
the  same,  and  made  a  part  of  the  reoords  of  the 
county;  and  any  bond  Issued  in  excess  of  saM  sum 
•bail  M  null  and  void;  and  all  bonds  Issued  under 
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the  provisions  of  this  Act  shall  be  registered  lo 
office  of  the  state  auditor,  to  wbooi  a  fee  of 
cents  shall  be  paid  for  recording  each  Iwnd. 

Sbo.  2.  All  l)onds  which  mav  be  umed 
the  provisions  of  this  Act  shall  be  sijrued  by  the 
chairman  of  the  Iward  of  couoty  comm  <^K»aen» 
countersigned  by  the  county  treasurer  ot  i  be  couo- 
ty, and  attested  by  the  derk  of  aaid  county,  mod 
biear  the  seal  of  the  oounty  upon  each  bond,  axtd 
shall  be  numbered  and  registered  in  a  book  kepc 
for  that  purpose  by  the  county  treasurer.  Id  the 
order  in  which  they  are  Issued:  each  tK»nd 
state  upon  its  face  the  amount  for  which  the 
Is  issued,  to  whom  iasued,  and  the  daie  of  Its 
ance. 

Sec  8.  The  county  commissioners  shall  be  aotfMNw 
laed  to  prescribe  the  form  of  such  tx>nds  and  tke 
coupons  thereto,  cmd  to  provide  for  the  half-yearly 
'interest  accruing  on  such  tM>nds  actually  isBoed 
and  delivered;  they  shall  levy  annually  a  suActeaS 
tax  to  fully  discharge  such  interest,  and  for  the 
ultimate  redemption  of  such  bonds  they  sliaU  levy 
annually,  after  nine  years  from  the  date  of  sues 
issuaooe,  such  tax  upon  all  the  taxable  property 
in  their  county  as  shail  create  a  yearly  food  equai 
to  ten  (iO>  per  cent  of  the  whole  amount  of  maidk 
t>onds  issued,  which  fund  shall  he  ceded  the  **re- 
demptlon  fund.**  And  all  taxee  for  Interest  oo  and 
for  the  redemption  of  such  bonds  shall  be  paid  te 
cash  only,  and  shaU  be  kept  by  the  county 
urer  as  a  special  fund,  to  be  used  in  payment  of ; 
terest  on  and  for  the  redemption  of  sucti 
only:  and  such  taxes  shaU  be  levied  and  coUected 
as  other  taxes. 

Sec  4.  It  shall  be  the  duty  of  the  county 
urer,  when  there  are  sufficient  funds  In  h» 
to  the  credit  of  the  redemption  fund,  to  pay  In  full 
the  principal  and  Interest  of  any  such  boods.  ta- 
mediately  to  call  In  and  pay  as  many  of 
bonds,  and  accrued  Interest  thereou.  as  the 
on  hand  will  liquidate,  as  hereinljefore  provided. 
Such  bond  or  bonds  shall  be  paid  In  the  order  or 
their  number;  and  when  any  bonds  or  ooupoos  1^ 
sued  under  this  Act  are  taken  up.  It  shall  tie  the 
duty  of  such  treasurer  to  certify  his  action  to  tke 
board  of  county  commlsslonerB,  who  shall  canosl 
the  same,  so  that  they  can  be  plainly  Identlfla^ 
and  cause  a  record  to  be  made  of  the  suae:  and 
when  it  is  desired  to  redeem  any  of  such  boods.  the 
county  treasurer  shall  cause  to  be  puNtshed  for 
thirty  days,  in  some  newspaper  at  or  nearest  the 
county  seat  of  the  oounty.  and  in  a  newafMiptr 
published  in  the  city  of  Denver,  a  notice  that  ovtw 
tain  county  bonds  by  numbers  and  amounts  wlU  be 
paid  upon  preeentatlon  and  at  the  etxpirmtkw  of 
thirty  days  such  bonds  shall  cease  to  T 

8aa  ft.  All  persons  voting  on  the  questioi 
hereinbefore  provided  shall  vote  by  erparmte 
lot,  which  stuul  be  deposited  in  a  box  to  be  oaed  tor 
that  purpose  only,  and  on  which  ballot  shall  he 
printed  the  words,  ^FOr  funding  county  debC**< 
^Against  funding  county  det>t;^  and  If.  apoo '--' 
vasslng  to  [the]  vote  (which  shaU  be  can^ 
the  same  manner  as  the  vote  fur  oouoty 
Itshall  appear  that  a  majority  of  all 

for  funding 


this 


the  question  so  sntmiltied  ar 
eounty  debt,  then  the  eoun^  a 
be  authoriara  to  carry  out  toe  provWooe  of 
Act^md  the  canvassing  board  shall  certify  the 
and  it  shall  be  made  part  of  the  ooonty 
The  judges  of  eleetlon  shaQ  make  and  c 
the  clerk  of  the  eounty  a  separate  list  of  tiM 
of  the  electors  voting  upon  the  qneetlon  of 
funding  of  the  eounty  Indebtedness  In 
In  which  the  ballot  of  the  eleoSor  so  voting  Is  re- 
ceived, and  each  ballot  shaQ  be  n 
order  in  which  It  Is  received,  and  the 
corded  and  [onj  tte  said  list  of  voters 
name  of  the  voter  who  preesota  the! 
IBBI,  p.  86,11 1,  S,  a.  4,  andS. 
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means  of  transportation  might,  in  connection  different  laws,  and  upon  olher  and  diffemt 

"wiUi  the  business  for  which  it  was  primarily  principles,  we  do  not  see  how,  under  the  pris- 

•chartered,  engage  in  the  express  business  with-  ciples  of  the  many  decisions  of  this  oomt  npoa 

out  paying  any  tax  whatever  on  the  priyilege  the  subject,  it  can  be  held  yiolaliTeeitber  of  the 

of  carrying  on  such  express  business.    It  Is  14th  Amendment  of  the  Constitution  of  the 

strenuously  argued,  therefore,  that  this  is  an  United  States,  or  of  the  provision  in  tbi:  consd- 

UD  just  dlscrimiDation  against  the  express  com-  tution  of  Missouri,  relating  to  equality  and  mi 

panics  defined  by  the  Act,  and  in  favor  of  other  formity  of  taxation.    See  Barifur  v.  Gmatft/y. 

-companies  or  persons  that  may,  in  connection  118  U.  S.  27  ^8:  9281;  Soon  Bingy.  Cnvttg, 

with  their  primary  or  original  business,  engage  118  U.  S.  708  [28: 1145J;  Dent  v.  WeUViniMit, 

in  the  express  business,  or  that  may  carry  on  a  129  U.  8.  114  £82:  6231;  MittouriFu,  E.  (V. 

separate  express  business,  owning  their  own  Y.Humei,  115  U.  8.  51  &  [29:  4681:  Si,  Lnv 

means  of  transportation.     0  v.  Weber,  44  Mo.  548;  Germania  t  Im.  Co.  \. 

The  fallacy  of  this  ari^ment  lies  in  the  as-  Ckm.  85  Pa.  518;  State  t.  Welton,  55  Mo.  2i% 
sumption  that  the  definition  of  what  shall  con-       The  opinion  of  the  court  below  on  this  bruch 

stitute  an  express  company  excludes  from  the  of  the  case  is  elaborately  argued,  and  is  coochi- 

ciassification  companies  which  are  as  much  dve.    We  concur  in  the  reasoning  of  ils&«rli 

engaged  in  the  business,  or  as  much  under  the  as  hi  the  language  employed,  and  leftr  lo  it  ai 

same  conditions,  as  are  those  which,  under  the  a  correct  expression  of  the  law  upon  the  sab" 

definition,  are  subject  to  the  tax.  ject. 

The  le^slation  in  Question  cannot  be  consid-       Decree  affirmed, 
ercd  as  mvidiously  aiscriminating  aeainst  the 
express  companies  defined  by  it  and  in  favor 


of  other  companies  or  persons  that  njay  carry  no*«T>  ^«  roTTNTV  mMiiTOflrnvCRS 

express  matter  on  certain  other  conditions  or  ^^A5%SJ  rmW^  tSTph^Sto^ 

under  different  circumstances.    There  is  an  "'^  ^^^  COUJSTY    OF  CHAfTEK 

essential  difference  between  companies  defined  <>.       

by  this  Act  and  railroad  or  steamboat  compa-  ANDREW  POTTER. 

nies  or  other  companies  that  own  their  own 

means  of  transportation.    The  vital  distinction  <8®®  8.  C.  Reportei^  ad.  K^^BD 

l*»*l       r^^^J'o-  ^ in  1  l^in^ron V  n?l?n  th^^f^l  *^^.  <^'^  t^-Vien  recite  Ntdi  ik 

property  as  well  as,  generally,  upon  their  fran-  munieipality  and  U  eondudte. 

chise;  and  steamboat  companies  likewise  pay  i*"»wpu*»*y  »/i«  w  wnaunm. 

a  tax  upon  their  tangible  property.    This  tax  j.  The  purchaser  of  county  boo*  to  op«»Btai» 

is  not  necessarily  an  ad  valorem  tax  at  the  same  bound  to  take  notioe  of  the  oooititotknil  IMi- 

rate  as  is  paid  on  other  private  property  in  the  atlon  on  the  oountj  ma  to  todotrtixhMM  wttt  ■ 

state  belonging  to  individuals.     Generally,  in-  may  Incur.    But  when  npoo  the  face  of  iki 

detKi,  it  is  not,  but  is  often  determined  by  other  bonds  there  is  an  ezpren  recital  ttet  tte  ttato* 

means  and  at  different  rates,  according  to  the  tlon  has  not  been  pniwod,  and  the  bondi  tkA- 

will  of  the  state  Legislature.     Kentucky  Rail-  "elves  do  not  show  that  it  has.  he  is  not  bouaA  « 

road  Tax  Giees,  115  U.  8.  821.  887  [29 :  414,  ^  lookfurther. 


419.     On  the  other  hand,  express  companies,  «•  When  the  atatute  glvya  to  oommlirtoow  *• 

such  as  are  defined  bv  this  Act,  have  no  tangi-  f^!T!!°f^?°  ?  i^^  ^'^i^lT^  ^.T^j 

Ki«   .xw^r^o^f^    ^f  a*,^  #«^»o»^»I*,AA  o.,K4<^**^  bouds  is  itt  aooordanoe  with  tlie  OuuiUiiittoa  rf 

ble  property,  of  any  consequence,  subject  to  ^  g^^^     ^  ^^  siMtuUi  under  whieh  ikv  « 

taxation  under  the  genend  laws.    There  te^  tosuSu  ind  f^fr^^^ZJ^l!^ 

therefore,  no  way  by  which  they  can  be  taxed  minatlon*  the  recital  in  the  Ixmte  tbatnfll*- 

at  all  unless  by  a  tax  upon  their  receipts  for  termination  has  been  made,  and  that  thtoo^ 

business  transacted.    This  distinction  clearly  tutlonal  limitation  baa  not  beeo  anesdad  la  as 

places  express  companies  defined  by  this  Act  Issue  of  the  bonds,  eatopa  the  county  firoa«|M 

m  a  separate  class  from  companies  owning  that  such  recital  is  untrue,  where  tit  toa* 

their  own  means  of  transportation.     They  do  themselves  do  not  show  It  to  be  nntmii 

not  do  business  under  the  same  conditions,  or  ^  where  a  state  statute  givea  aothiicitylo  i  at- 

under  similar  circumstances.     In  the  nature  nldpalily  or  to  its  offlcets  to  line  w^JJ^ 

of  things,  and  irrespective  of  the  definitive  leg-  ^^!^Z,^  2?"*°  condition  and  la  cggw 

islation^in  questiortbey  belong  to  differed  SSd'Sr^^enT'S  ^Sa^Sl^r-S 

classes.     There  can  be  no  objection,  therefore,  ^^Ir  recitiOintibe  bonds  lamed  bjSi- Atf  • 

to  the  discrimination  made  as  between  express   * 

companies  defined  by  this  Act  and  other  com-  Kom-^  to  mviilcfpal  htmdM  m  tfMH  H 

ponies  or  persons  incidentally  doing  a  similar  thanoeinihendinaofUuMaf^eatmrnt^ 

business  by  different  means  nnd  methods,  in  by  change  in  the  Cimetityium,»m  mate  to] 

the  manner  in  which  they  are  taxed.    Their  Burlington,  18: 860. 

different  nature,  character,  and  means  of  do-  A/t  to  neootiabUtty  ofraOroad  tionfci 

ine  business  justify  the  discrimination  in  this  White  v.  Vermont  ft  II.  B.  Oo.  1ft:  SO. 

res{>ect  which  the  Legislature  has  seen  fit  to  im-  Ai  to  wuUm  vn  eoupona  detached  from 

pose.     The  legislation  in  question  does  not  dis-  iMtsto  Kenoaha  v.  lAmaon,  19:  TK. 

criminate  between  companies  brought  within  /•  «^  orardye  eouptmej  rf^to  ef  teidwt  if ^ 

the  class  defined  in  the  first  section;  and  such  St^^^^JSJ^f «             ettoeked,me^^ 

cc^mpnnies  being  so  entirely  dissimilar,  in  vital  ^^7lJ^^iI^i^Z^t,M*  k,,.^  ^ m,  . 

respect.,  as  regards  the  purposes  and  policy  of  Jl^^^^ 

taxation,  from  railroad  companies  and  the  like  noea  to  Mercer  County  v.  Hackect,  17:  ML 

owning  a  lanre  amount  of  tangible  and  other  Aetomtmieipai  hondt;  nferemet  to naiii*^*' 

property  subject  to  taxation  under  other  and  nou  to  Ogden  t.  Davleai  CkNincy,  9k  9A 

to4o  ufr.^ 


ir»u 


Doom  Towhbbif  v.  Cummui«. 


809-880 


A  lory  wtt  dalj  wdred,  and  the  case  wm 
•ubmittM  to  tbe  dicoit  court,  which  found  the 
followioir  facts: 

The  defendant  Is  a  school  district  in  Lyon 
County,  Iowa,  having  power  to  contract  In  its 
corporate  name,  and  to  issue  negotiable  bonds. 
From  the  date  of  its  organisation  its  affairs  bare 
been  badly  managed,  and,  through  fraud  and 
IncompetencT  on  the  part  of  the  offlcers  of  the 
district,  indebtedness  to  a  yer?  large  extent  has 
been  created  against  the  districL  part  of  which 
was  evidenced  oy  bonds  of  the  district,  part  by 
Judgments  against  it,  and  part  by  warrants  or 
orders  drawn  on  its  different  funds. 

On  July  9,  1881,  the  board  of  directors  of  the 
district  unanimottsly  adopted  a  resolution  to 
issue.  *'  for  the  purpose  of  funding  the  out- 
standing bonded  indebtedness  of  the  district," 
bonds  to  an  amount  not  exceeding  $85,000,  in 
accordance  with  the  statute  aforesaid,  to  run 
for  ten  years,  and  payable  after  five  years  at  the 
pleasure  of  Uie  district,  and  bearing  interest  at 
the  annual  rate  of  seven  per  cent,  with  interest 
coupons  attached;  and  appointing  one  Richards 
"  refunding  agent  to  negotiate  wld  bonds,"  to 
take  up  the  uoresaid  indebtedness,  and  to  re* 
port  his  doings  to  the  district 

In  pursuance  of  this  resolution,  twenty-five 
bonds  were  prepared  and  signed  by  the  proper 
officers  of  the  district,  dated  July  11.  1881.  for 
the  sum  of  $1,000  each,  having  the  statute 
aforesaid  printed  upon  them,  anid  containing 
the  following  recital :  ' '  This  bond  is  executed 
and  Issued  by  the  board  of  directors  of  said 
scIkk)!  district  in  pursuance  of  and  in  accord- 
ance with  chapter  182,  laws  of  the  Eighteenth 
General  Assembly  of  Iowa,  is  in  accordance 
with  the  laws  and  constitution  of  the  State  of 
Iowa,  and  in  conformity  with  a  resolution  of 
said  board  of  directors  paraed  In  accordance 
with  said  chapter  182  at  a  meeting  thereof  held 
IKh  day  of  July,  1881." 

Ten  of  these  bonds  were  sold  on  July  85, 
1881,  and  ten  others  on  August  11,  1881,  for 
their  par  value  In  cash,  by  Richards  to  the 
plaintiff,  who,  at  the  time  of  bis  first  purchase, 
knew  that  It  was  the  defendant's  purpose  to 
issue  bonds  to  the  amount  of  880,000  at  kHSSt, 
or  $25,000  If  necessary.  The  remaining  five 
Ixnids  were  sold  by  Richards  on  December  80, 
18bl,  to  another  party. 

At  the  time  of  Issuing  the  bonds  In  queitloD, 
the  total  valuation  of  the  taxable  property 
within  the  district,  as  shown  by  the  next  pee- 
ceding  state  and  county  tax  lists,  was  $181,0881 
The  evidence  failed  to  show  the  exact  amount 
of  bonds  of  the  defendant  outstanding  on  July 
11. 1881,  but  the  amount  of  such  bonds,  with 
interest,  exceeded  $;i0.000.  Large  amounta  of 
warrants  had  been  Issued  by  the  district  from 
time  to  time  for  various  purposes,  a  portion,  at 
least,  of  which  was  fraudulent;  sod  there  were 
outstanding  unaatisfled  Judgments  against  It 
for  $11,700.  •  Many  frauds  had  been  perpe^ 

tbs  aarrefate  ezoeettlna  live  par  oeotuia  on  the 
value  of  toe  taxable  iwroperty  within  tueh  oountf 
er  oorponukm— to  be  Moertajoed  by  the  last  itate 
and  ooonty  tax  lista.  prevtous  to  the  Incuniof  of 


trated  bv  the  offlcers  of  the  district,  and 
thereby  the  amount  of  Indebtedness  evidenced 
by  its  oonds  and  by  Judgmenta  against  It  had 
been  fraudulently  Increased.  But  the  evidence 
failed  to  show  that  an  v  of  those  bonds  had  been 
Issued  In  violation  ox  the  above  provision  of 
the  constituticn  of  Iowa,  or  that  a  sucoeasful 
defense  could  have  been  interposed  by  the  de- 
fendant against  the  holders  of  any  of  them. 

Of  the  proceeds  of  the  sale  of  the  new  bonds, 
the  sum  of  $19,174  was  paid  out  by  Richards 
at  various  times  from  July  80, 1881,  to  March 
4, 1882,  in  discharging  bonds,  coupons.  Judg- 
ments, wsrrants  and  orders  drawn  on  tbe 
teachers',  contingent  and  schoolhouse  funds, 
and  the  balance  of  $6,480.70  was  paid  to  the 
defendant's  treasurer.  His  report,  which  was 
made  part  of  the  findings  of  fact,  showed  that 
of  the  sum  of  $19,174,  less  than  86.000  was 
applied  to  the  pfyoMnt  of  outstanding  bonds 
and  coupona,  m/n  In  paying  interest  on  tlie 
new  bonds,  said  the  rest  to  tbe  other  purposes 
above  mentioned. 

Tbe  defendant  reffulariy  paid  interest  on  the 
new  bonds  until  ana  including  July,  1886.  and 
thia  action  was  brought  on  the  coupons  fiUHng 
doe  hi  1886,  1887, 1%8  and  1888. 

On  these  facts  the  court  gave  Judgment  for 
the  pkintiff  for  $6,462.40,  oeing  the  amount 
of  the  coupona  sued  on.  with  interest.  42  FM. 
Rep.  644.  The  defendant  sued  out  this  writ 
of  error. 

Mr.  B.  F.  KswflhiaB,  for  plaintiff  in  error: 

The  bonds  were  issued  in  violation  of  tW* 
constitution  of  the  State,  limiting  the  indebted- 
ness that  municipal  corporations  might  Issue. 

The  issue  of  the  bonds  from  which  the 
coupons  in  suit  were  taken  was  absolutely  void, 
and  It  is  clear  that  no  redtato  In  the  bonds  a^ 
against  this  constitutional  limitation  can  avail, 
although  they  are.  In  fact,  no  recltala  in  the 
bonds  which  could  possibly  reach  the  fatal 
defect  here  existing. 

Diwn  County  v.  Fidd,  111  U.  S.  85(28:864); 
Independent  8eAeoi  Diet.  v.  Stone,  106  U.  8. 
188  (27:  90);  Lake  Qmntp  Ckmn.  ▼.  Grakam. 
180  U.  a  038  (82:  1068);  MePkemm  ▼.  Feeter. 
48  Iowa,  48;  MMer  v.  AeUep  Independent 
School  Diet.  44  Iowa,  122;  Rinay.  Mahaeka 
Oountp,  75  Iowa,  828:  Seott  v.  Da9enport,  84 
Iowa,  808;  Oouneit  Bufi  v.  Stewtrt,  61  Iowa, 
886.  * 

Mmn.  J.  H.  Swan,  if.  D.  Davie,  and  W. 
B.  Grant,  for  defendant  In  error: 

The  issue  of  these  refunding  bonds  to  take 
up  and  pay  off  a  pre-existing  lx>nded  indebted- 
ness Is  not  tbe  creating  of  a  new  debt  or  the 
increasing  of  one  already  in  existence. 

Aueiin  v.  OoUmff  Diet.  Tmp,  51  Iowa,  102: 
Sio9i» Oit» d St.  R R.  Oo.T.  Oooeota Ooun^, A^ 
Iowa,  168;  StO¥9  dtw  ▼.  Weare,  69  Iowa,  96; 
Sioux  OitM  S  St,  P.M.  Go.  v.  Oeeeola  Omtly, 
62  Iowa,  86;  PmeU  v.  Madieon,  6  West  Rep. 
807, 107  Ind.  106. 

The  defendant  in  error  is  fotind  by  the  cir- 
cuit court  to  be  a  bona  tkle  holder  for  value, 
and  waa  not  hound  to  go  behind  the  rseltals  of 
thebonda. 
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[860] 


interest    (38  Fed.  Rep.  614.)    This  writ  of ! 
error  is  prosecuted  to  review  that  judgmeDt. 

The  ground  upon  which  the  circuit  court 
based  its  decision  and  judgment  was  that  the 
county  should  be  estopped,  by  tlie  recitals  in  . 
the  bonds,  from  pleading  the  defenses  set  up 
in  the  answer. 

The  Act  of  the  Le^iislature,  under  the  author- : 
ity  of  which  the  bonds  were  i^isued,  is  set  out 
in   the  margin.*    It  is  the  same  Act  under  | 


which  certain  bonds  were  i5;.«ued  by  Lak* 
County,  Colorado,  which  b<  U'ls  were  t'uiri  U 
consideration  in  iMke  C<»unty  v.  Gru'iTi.  -^ 
U.  S.  674  [32: 1065].  The  bonds  in  ih^:  c»ie 
were  quite  similar  to  those  now  under  c^ l.-.; 
eration,  differing  only,  as  reganis  ibtir rrciu -. 
in  this,  that  the  Dondtf  here  cootain  tL-  :>::; 
tional  recital  thnt  "the  total  amount  i  f  TLi--.«-.= 
does  not  exceed  the  limit  pn-striljt :  :v  *!,* 
constitution   of  the  Suuc   of  Colijui  .*  ai:    "J 


♦Section  1.  It  shttll  bo  the  duty  of  the  county 
coiinnissionei'A  ui  any  coiintv  having  a  floating  hi- 
dobtodii<»«s  ext'fodinyr  ten  tliousond  dollars,  upon 
the  iH'tition  of  titty  of  the  doctors  of  paid  counties 
[county,]  who  nhall  have  paid  taxes  upon  property 
asscHScd  to  them  in  said  county  in  the  prccH.'diiitf 
year,  to  publish,  for  the  period  of  thirty  days,  in  a 
newspaper  published  within  said  county,  a  no- 
tice request  in  ht  the  holders  of  the  warrants  ofsuob 
county  to  submit,  in  writiufp,  to  the  lH)ard  of  county 
commissioiiors,  wittiin  thirty  days  from  datoof  the 
first  publication  of  such  notice,  a  statement  of  the 
amount  of  the  wurrants  of  such  county,  which 
they  will  exchan>irc  at  par,  and  accrued  incen^st  for 
the  bonds  of  such  county,  to  be  issued  umier  the 
provisions  of  this  Act,  takinfc  such  bonds  at  par.  It 
shall  be  the  duty  of  such  board  of  county  commis- 
sioners, at  the  next  Keneral  election  occurrinur 
after  the  expiration  of  thirty  days  from  the  date 
of  the  first  publication  of  the  notice  aforemen- 
tioned, upon  the  petition  of  fifty  of  the  electors  of 
such  county  who  shall  have  paid  taxes  uT)oa  prop- 
erty assessed  to  them  in  said  county  In  tlie  preced- 
ing: year,  to  submit  to  the  vote  of  the  qualified 
electors  of  such  county  who  shall  have  paid  taxes 
on  property  assessed  to  them  in  said  county  in  the 
preceding  year,  the  quesUon  whether  the  board  of 
county  commissioners  shall  Issue  l)ond8  of  such 
county,  under  the  provisions  of  this  Act,  in  ex- 
change, at  par,  for  the  warrants  of  such  county 
issued  prior  to  the  date  of  the  first  publication  of 
the  aforesaid  notice;  or  they  may  submit  such 
question  at  a  special  election,  which  they  are  here- 
bv  empowered  to  call  for  that  purpose,  at  any  time 
after  the  expiration  of  thirty  days  from  the  date 
of  the  first  publication  of  tne  notice  aforemen- 
tioned, on  the  petition  of  fifty  qualified  electon*  as 
aforesaid;  and  they  shall  publish,  for  the  period  of 
at  least  thirty  days  Immediately  preceding  such 
general  or  special  election,  in  some  newsi>aper 
published  within  such  county,  a  notice  that  such 
question  will  be  submitted  to  the  duly  qualified 
electors  as  aforesaid,  at  such  election.  The  county 
treasurer  of  such  county  shall  make  out  and  cause 
to  be  delivered  to  the  judges  of  election,  in  each 
election  precinct  in  the  count v,  prior  to  the  said 
election,  a  certified  list  of  the  taximyers  in  such 
county  who  shall  have  paid  taxes  upon  proi>erty 
assessed  to  them  in  such  county  in  the  preceding 
year;  and  no  person  shall  vote  upon  the  question 
of  the  funding  of  the  county  indebtedness  unless 
his  name  shallappear  upon  such  list,  nor  unless  ho 
shall  hare  paid  ail  countv  taxes  assessed  against 
him  in  such  county  in  tne  preceding  year.  It  a 
majority  of  the  votes  lawfully  cast  upon  the  ques- 
tion of  such  funding  of  the  fioating  county  indebt- 
edness shall  be  for  the  funding  of  such  indebted- 
ness, the  iKxard  of  county  commissioners  may  issue 
to  any  person  or  corporation  holdinur  any  county 
warrant  or  warrants  issued  prior  to  the  date  of  the 
first  publication  of  the  aforementioned  notice 
coupon  bonds  of  such  county  in  exchange  there- 
for, at  par.  Xo  bonds  shall  oe  issued  of  less  de- 
nomination than  one  hundred  dollars,  and  If  issiifM] 
for  a  greater  amount,  then  for  some  multiple  of  that 
sum,  and  the  rate  of  interest  shall  not  excee<l  eight 
per  cent  per  annum.  The  interest  to  be  paid  semi- 
annuallv,  at  the  offloe  of  the  county  trt^asurer,  or 
in  the  city  of  New  York,  at  the  option  of  the  hold- 
ers thereof.  Such  bonds  to  be  payable  at  the  pleas- 
ure of  the  county,  after  ten  years  from  the  date 
of  their  issuance,  but  absolutely  due  and  payakile 
twenty  years  after  date  of  faiuei^  The  whole 
amount  of  bonds  issued  under  this  Act  shall  not 
.  exceed  the  sum  of  the  county  indebtedness  at  the 
riate  of  the  first  publication  of  the  aforementioned 
notice,  and  the  amount  shall  be  determined  by  the 
county  commissioners,  and  a  certificate  maae  of 
the  same,  and  made  a  part  of  the  records  of  the 
county;  and  any  bond  issued  in  excess  of  said  sum 
■ball  be  null  and  void;  and  all  bonds  issued  under 
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the  provisions  of  thi^s  Aet  shall  b«'  r».':.'i-!*-r  :  .z  '-.x 
oHice  of  the  stiite  auditor,  to  wh<».i: ..  :  ■ :  :ci 
cents  shall  be  psiiil  for  reeoniinir  eai.h  !• .-. 

Sec.  2.  AH  bonds  which  mav  t>e  .'»•>;'-:  o: '.•rr 
the  provisions  of  this  Act  shall  Us.*..-  .!..  \i* 
chitirman  of  the  boiird  ot  couotv  o»i..::  •  •'«. 
countersigned  by  the  county  tn  .iMir-T  :  . 
ty,  and  attested  by  the  clerk  « if  saiJ  c-  .:.->  :: 
bear  the  seal  of  the  county  uiM»n  cai.n  N  :  ..  ; 
shall  l)e  numbered  and  registcn.-«i  inuh-.  i  *.: 
for  that  purpose  by  the  county  trra-ir...  ,.  •  * 
onler  in  which  they  are  is^uco:  e^i  h  I.  ;  •  i.» 
state  upon  its  face  tneamriunt  tor  u  n:cb  :'j-  <«dr^>f 
is  issued,  to  whom  issued,  and  the  dakC  vi ::« .»^ 
ance. 

Sec.  8.  The  county  eommifssioners  <h:i II  f-.i-T'r- 
ized  to  prescribe  the  form  of  such  t»  -  >>  i  'itae 
coupons  thereto,  and  to  provide  t(»rthr-  liai!->ra.';t 
interest  accruing  on  such  bontis  a^tuu.iy  L*>..ri 
and  delivered;  they  shall  levy  annually  a  ^u:"-  "zi 
tax  to  fully  discharge  such  iniere;>i.  an<l  i-rii« 
ultimate  re<^1emption  of  such  bonus  ther  .obi.,  i'  ^7 
annually,  after  nine  year*  fmrn  the  UW*-:  >-  ^ 
Issuaoce,  such  tax  upon  all  the  taxdhi*-  fx  -.•rr 
in  their  county  as  shall  create  a  yeanv  f udi  •N-ii 
to  ten  (10'  per  cent  of  the  whole  am<'»iint  -A  ^m^ 
bonds  issued,  which  fun«l  shall  be  i"a*-.r'i  >• 
domptlon  fund."  And  all  taxe9  for  iT:t»  .'>•»:  c »- 1 
for  the  redemption  of  such  bonds  shall  ix-  v^A  a 
cash  only,  and  shall  be  kept  by  the  oKiut>  tm^ 
urer  as  a  siiecial  fund,  to  be  umhI  m  t<>>  u.-q:  '  in- 
terest on  and  for  the  nHlempti^m  of  mk!:  \*t.% 
only:  and  such  taxes  shall  bo  levied  aod  ivwecud 
asothertaxi«. 

Sec.  4.  It  shall  be  the  duty  of  the  county  Tr's^' 
urer,  when  there  are  suflicient  funds  in  hi»tj: :» 
to  the  eredlt  of  the  re<leniption  fun«i.  to  puf  -c  *i^ 
the  principal  and  interest  of  any  such  b.o-ia.  -.*&- 
mediately  to  call  in  and  pay  as  maur  i  {  «u.3 
bonds,  and  accrued  interest  tbeieon.  an  ita-  f  .:■> 
on  hand  will  liquidate,  as  hereinU'toiv  {>n>'.!:**  i 
Such  t)ond  or  oonds  shall  be  paid  m  th>'<rii7  f  ^ 
their  number:  and  when  any  bonis  it  li-ui-tj  »• 
sued  under  this  Act  are  taken  up.  it  yh.'.W  i^  iv 
duty  of  such  treasurer  to  certify  h:-*  a>  f:  tn«'i» 
board  of  county  commisiiioners,  wh>>  «!i.-U:  •^'>'^ 
the  same,  so  that  they  can  l>e  f>l:ii>iir  >:rn:  :<r.i 
and  cause  a  rei'ord  to  Ix?  niaile  of  the  «a:n-.i=: 
when  it  is  desired  to  retlcfin  uiit  ^r  *arh  1»m  \*m» 
county  treasurer  shall  cause  n» !»«'  M!t. ■•:••:  '  f 
thirty  days,  in  some  nowt^tmiH-r  at  <t  ii«rt<'M 
county  s«.*at  of  the  c«>nnty.  and  iit  n  lu**:^;*? 

Sublished  in  the  city  of  Denier,  a  n«  tu"  t'..i:  -^r- 
lin  county  bonds  by  numlxTS  and  aun'wrt*  » ..  i« 
paid  upon  presentation  and  at  the  eii:n:.  r  ' 
thirty  days  such  bonds  shall  o^'aso  tc  lieHr  .r.'.i.^^^ 
Sea  6.  All  persons  voting  on  the  i]-.:*^:- *.  m 
hereinbefore  provided  shall  vote  bytiT«.ir»:*  '«- 
lot,  which  shall  be  depoiiited  in  a  box  i«'  lie  u<««t  \  r 
that  purpose  only,  and  on  which  bnllot  <•»  '■* 
print(Mi  the  wonls,  "For  funding  c*nini% »!« rt."  ' 
'^Against  funding  county  debt;"  and  if.  ut^-n  >t> 
racing  to  [the]  \'ote  (wbloh  shall  be  iviu)i««*2  •> 
the  same  manner  as  the  vot«  fur  cimpiy  •&w*> 
it  shall  apT>ear  that  a  majority  of  all  rotr»c«i4  -:*  a 
the  question  so  submitted  are  for  fun^ii^^  '■'^ 
oounty  debt,  then  the  county  commia!»ii«ot  r«  ■''''>  • 
be  authorlBed  to  carry  out  th«  pntvis:i>iis  <  (  "  * 
Act,and  the  canvassing  board  shall  ceruf y  cb^  ^-  '** 
and  it  shall  be  made  part  of  th«  county  rN«>  ">■ 
The  Judses  of  election  shall  aiake  and  cvriif « '•'' 
the  Clerk  of  the  county  a  ■oparate  list  of  ibr  m:^** 
of  the  electors  voting  upon  the  qiu^tiiw  ^>f  "^ 
fundhig  of  the  eounty  indebtedmw  in  ihr  --r^r 
in  which  the  ballot  of  the  elector  so  rocinr  »  ^ 
ccived.  and  each  ballot  shall  be  numbemi  is  iv 
order  in  which  it  Is  reeeiveil.  and  the  buibNt  •■*> 
eorded  and  [on]  the  said  list  of  voters  eppiwt^  ^^ 
name  of  the  voter  who  preseots  the  hailciL-uv^ 
lAn«  p.  8MI 1. 8, 8, 4,  and  ft. 


SuFBEMB  CovuT  or  THK  TJxma  Srin^ 


If^elutive  etiKctmeDt  that  Vae  oScets  of  tbe 
niiinldMlitj  were  inveeled  witb  power  to  de 
nide  whether  tbe  condition  ptecedeot  bM  been 
compUed  wltb,  tbeir  tedUl  that  U  has  been, 
made  In  tbe  bondi  igmed  bj  tbem  and  beld  by 
ebons  fide  pmcbuer,  is  conclusive  of  tbe  fact, 
and  Undlng  upon  tbe  municipal  Ity;  for  ibe 
recital  la  Ittelf  %  dedaion  of  tbe  fact  by  the  ep- 
pc^nted  tribunal.'*    Sa  U.  B.  «1  [33:S81]. 

la  flMAonon  t.  UidifM,  whUe  holding 
tbai  the  bonds  ware  In  ezceai  of  the  amount 
that  conM  be  lenlly  iMued,  and  that  the  re- 
dtala  In  tbe  bonas  were  not  aufflcient  to  estop 
Uie  municipality  from  pleading  a  want  of  au- 
tborttr  to  iMue  them,  the  court  Bay:  "Aa, 
therefore,  ndtber  tbe  conatilutioD  nor  ttte  Bta^ 
ute  prescribed  any  rule  or  test  by  which  per- 
sona GOntracUng  with  municipal  corpomllDna 
should  nscertalD  the  extent  of  their  'eiiating 
Indebtedness,'  It  would  seem  that  if  tbe  twnds 
Id  question  bad  contained  recitals  wbicli,  upon 
any  fair  construction  amounted  to  arepresen- 
tailoD  <m  Uie  part  of  tbe  constituted  authori- 
ties of  the  city  that  the  requirements  of  the 
conslitution  were  met — that  is;  that  tbe  city's 
indeblednesa,  increased  by  the  amount  of  the 
bonds  in  question,  was  within  the  constitu- 
tional limit— then  the  city,  under  tbe  decisious 
of  this  court,  might  have  been  estopped  from 
disputing  the  truth  of  such  repreaenlationa  as 
against  a  bona  jld»  holder  of  its  tiondi.  Tbe  . 
case  might  then,  perhaps,  have  been  brought 
wllhin  Uie  rule  announced  by  this  court  in  Go- 
tomar.  Eavet."  Andagain:  "Hadtbebouds 
made  tbe  additlonai  recital  that  they  were  is- 
sued in  accordance  with  the  coDstitulion,  or 
had  tbe  ordinaQce  stated.  Id  any  form,  that  the 
proposed  indebtednesa  was  within  the  constitu- 
tional limit,  or  had  the  atalute  restricted  the 
exercise  of  tbe  authority  therein  conferred  to 
those  muBldpa]  corporations  whose  Indebted- 
ness did  not,  at  tbe  time,  exceed  die  constitu- 
tional limit,  there  would  have  been  ground  for 
bolding  that  tbe  dty  could  not,  as  sgalnst  the 
plaintiff,  dispute  the  fair  inference  tobedrawu 
from  auch  recital  or  statement,  aa  ta  tbe  extent 
of  its  existing  indebtedness."  102  U  S.  293 
[88:1411. 

We  think  this  esse  comes  fairly  within  tbe 
prlndplee  of  thote  Just  cited;  and  tliat  it  ia  not 
governed  by  Dixon  Count}/  t.  Fuld  and  Lake 
Vounft/r.  l?raAani,bntls  distinguishable  from 
ihem  m  tbeesBenllal  particulara  above  noted. 
Judgment  affirmed. 

Mr.  Jvttiee  Graj  dissented. 
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1  States  for  the  Northern  District  of  Ian,  ■ 
review  a  Judgment  for  plaintiff  for  the  a»DB< 
0 1  coupons  of  town sbip  boads,     Keaavi. 
See  same  case  bdow,  42  Fed.  Rep.  6U. 

Statement  by  Mr.  JittUct  Grut 
The  original  action  was  biou^bf  Tbon 
Cummins,  a  dUsen  of  HMdoIs,  <m  cmponi*' 
tached  to  negotiable  bonds  issuad  by  (trd» 
tendaot,  adistricttownshipof  Iowa,aDdcrttl 
nalute  of  Iowa  of  IStiO,  chap^  IS).  tbeasMid 
provisions  of  which  are  copied  in  tbenarpa.* 
The  defendant  denied  tbe  validitr  of  iki 
bonds,  on  the  ground  that  they  wcfc  iaaad  it 
violation  of  tbe  conatitution  of  Iowa  of  WS^ 
irt  11.  t)  8,  llkewUe  copied  in  the  ■BCfii.i 


THB  DISTRICT  TOWNSHIP  OP  DOON, 
in  Lyon  County,  State  of  Iowa,  IVff. 
in  Sit., 

THBRON  CUMMINS. 


Mml-annuallr, for  Ibe  purpoee of  tuD4hcSl» 
aeWertnsM.  aaM  bonfc  to  6s  fuudl  upiwaMBto 
tion  ot  tlie  board  or  tfiiMtoia  of  hW  ttoW:  ■»■ 
vlded,  thatmd  raaohitlan  than  not  be  nW  nM 
adoipted  lira  two  Alids  vota  of  saU  dtaKMib 

uo.  t.  Tbe  treasure  of  anch  dHrW  li  MNf 
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DooH  TowHinip  V.  CoMinAi. 
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of  A  ooQDtj,  Ittoed  ia  Mtitfaction  of  a  ]iidf> 
meat,  in  the  hands  of  lonooeot  holders  for 
Talae."  08  Iowa,  26,  Sa  The  role  there  acted 
oo  is  restricted  to  sach  a  case  in  the  opinion  in 
MiUer  v,  NeUcmM  Iowa,  458, 461,  and  I7  the 
adjudication  of  the  same  ooart  in  a  Tery  recent 
case.  Kane  ▼.  Roek  Bapidi  Independmt  Sehool 
DiM,,  (Iowa)  Jan.  97, 1891 

In  the  case  at  bar,  the  new  debts  did  not 
arise  on  warrants  fof  money  actually  in  the 
treasury  of  the  district,  or  on  oontracts  for  or 
dinary  expenses  payable  out  of  its  current  rev- 
eoues;  and  none  of  the  bonds  in  ouestion  were 
given  in  payment  and  satisfsction  of  indg- 
ments.  ^or  did  the  plaintiff  buy  the  bonds  for 
Tslue,  in  good  faith,  and  without  notice  of  any 
defect,  from  one  to  whom  they  had  been  is- 
sued by  the  district.  He  was  himself  the  per 
son  to  whom  they  were  originally  issued  by 
the  district,  and  Ilucw,  when  oe  took  the  first 
ten  twnds,  that  the  district,  in  issuing  them, 
exceeded  the  constitutional  limit,  as  appearing 
1^  public  records  of  which  he  was  bound  to 
take  notice,  and  that  it  intended  stiU  further  to 
exceed  that  limit  Under  such  drcumstanoes 
be  had  no  risht  to  rely  on  the  recitals  in  the 
bonds,  evenlf  these  could  otherwise  hare  any 
effect  as  against  the  plain  prorision  of  the  con- 
stitution or  the  State.  By  the  uniform  course 
of  the  decisions  of  tlie  Supreme  Court  of  Iowa, 
therefore,  as  well  as  of  tnis  court,  lie  cannot 
natntsin  this  action. 

Judgment  reurud,  and  can  rmnanded  U>  (he 
eircvit  cnurt  with  direeUcnt  to  enter  judgment 
fer  the  defendant, 

Mr.  Jitetiee  Brown*  (with  whom  were  Jfr. 
Juetiee  Hai^loA  and  Mr.  Juetiee 'Brmwmr), 
dissenting: 

These  bonds  were  issued  under  an  Act  of  the 
Legislature  authorixinff  district  townships  hsT* 
fng  a  bonded  indebtedness  outstanding,  to  is- 
sue negotiable  bonds  for  the  purpose  of 
funding  such  indebtedness,  and  subject  to  a 
coostitutiona]  proTision  that  no  municipal  cor- 
poration shall  become  indebted  in  any  manner 
or  for  any  imrpose  to  an  amount  in  tne  aggre- 
gate exceeaiog  fiye  percent  on  the  yalue  (nfihe 
taxable  moperty  within  such  corporation. 
The  bomu  were  certified  by  the  proper  officers 
of  the  district  to  haye  been  executed  and  issued 
in  pursuance  of  and  in  accordance  with  the 
statute  anihorixing  such  bonds,  (a  copy  of 
whidi  was  printed  upon  the  bonds.)  and  In  ac- 
cordance with  the  laws  and  constitution  of  the 
State  of  Iowa,  and  in  conformity  with  the  reso- 
lution of  the  board  of  directors,  etc  Plaintiff 
purchased  these  bonds,  for  thdr  par  yalue  in 
cash,  of  one  Richards,  who  had  be  jo  appointed 
'^refunding  agent  to  negotiate  the  bonds." 
Under  the  proyision  of  the  constitution,  the 
township  had  no  power  to  create  an  indebted- 
ness in  excess  of  $6,661.00,  that  being  flye  per 
cent  of  the  taxable  property  of  the  township, 
as  shown  by  the  last  tax  list  preyioos  to  the  ii- 
•osnce  of  said  bonds. 

But,  granting  that  the  indebtedness  already 
existing  exceeded  the  consUtutiooal  limit, 
these  bonds  were  issued,  not  for  the  purpose  of 
increasing  this  Indabtadnes^  hot  mmHj  to 

lit  u.  a. 


change  its  form  and  reduce  its  rate  of  interest. 
The  object  of  the  constitutional  proyision  was 
to  preyent  the  incurrence  of  a  new  debt  or  the 
increase  of  an  existing  debt  beyond  a  limited 
amount.  The  object  of  the  statute  was  to  en- 
able district  townships  to  fund  their  indebted- 
ness trr  issuing  and  selling  bonds  at  not  less 
than  toeir  par  yalue,  and  applying  the  pro- 
ceeds to  the  payment  of  such  outstanding  in- 
debtedness, or  by  exchanging  such  bonds  for 
outstanding  Ixmos.  If  the  construction  placed 
upon  this  statute  by  the  court  be  correct,  it  is 
difficult  to  see  hpw  any  township  can  ayail  it- 
self of  it,  if  such  township  has  an  existing  in- 
debtedness up  to  the  amount  of  the  constitu- 
tional limitation,  sinQc  the  new  bonds,whether 
issued  to  be  sold  for  cash  or  to  be  exchanged 
for  other  bonds,  must,  while  the  process  of 
sale  or  exchange  is  going  on,  nominally  in- 
crease the  iodet>tedness  of  thf  corporation. 
I  r^ard  this  as  too  technical  an  interpretation 
of  the  constitutional  proyision. 

In  giring  a  construction  tr  this  clause,  the 
Supreme  Court  of  Iowa  held  in  Sioux  OUu  d 
St.  P.  B.  Oe,  ▼.  Oeeeola  Omntp,  46  Iowa,  168, 
that  the  yalidityof  negotiate  lx>nds  of  a 
county,  issued  In  satisfacUon  of  a  Judgment,  in 
the  hands  of  innocent  holders  for  yalue,  with- 
out notice  of  any  daim  that  they  are  tU^al  fur 
any  cause,  could  not  be  questioned,  by  show- 
ing that  the  Judjgments  were  rendereo  upon 
warrants  issued  In  excess  of  the  constitutional 
limitation  of  fiye  per  cent,  and  that  the  board 
of  superyisors  fraudulently  omitted  to  inter- 
pose the  defense  when  the  warrants  were  sued 
upon.  "When  a  hood,"  says  the  court,  "is- 
sued in  discharge  of  a  Judgment  is  p\notd  upon 
the  msrket,  a  purchaser  who  has  00  intima- 
tion of  anything  affecting  Its  yslidity,  hss  a 
riffht  to  presume  that  the  board  of  superyisors 
haye  been  mindful  of  their  interest  and  their 
duty,  and  that  all  ayailable  defenses  haye  been 
presented  and  paswd  upon."  This  case  was 
recognixed  snd  cited  with  approyal  in  MiUer 
y.  Nkean,  64  Iowa,  458.  and  Skmx  (Mr  d  St. 
P.  B.  Oe,  y.  Oeceota  County,  62  Iowa,  66.  See 
also  Chagee  Co,  Oom're  y.  Pttter,  anU,  1040, 
and  cases  there  cited;  Pneetl  y.  Madieon,  107 
Ind.  106,  6  West  Rep.  807. 

Had  the  proceeds  of  these  bonds  been  prop 
criy  appliea,  no  quesdon  could  haye  arisen  as 
to  the  Indebtedness  of  the  township  baring 
been  increased  by  their  issue.  If  the  district 
township  hsd  the  right  to  issue  the  bonds, 
which  it  ceriainly  had,  if  the  statute  under 
which  they  werebsued  be  coostitutiona].  the 
purchaser  of  such  bonds  wss  under  no  obliga- 
tion to  see  that  the  money  be  paid  for  them 
was  spplied  to  extinguishing  the  existing  in- 
debtednc«.  He  was  entitled  to  set  upon  the 
presumption  that  the  officers  charged  with  the 
execution  of  the  law  would  not  betray  their 
trust,  and  wouki  deal  fairly  with  the  people 
who  had  put  them  forward  to  represent  tbcan. 
In  my  yiew  this  is  simply  an  attempt  to  saddle 
the  hoklers  of  these  bonds  with  the  dsraUc- 
tionsof  the  officials  ehoseaby  the  slactowof 
this  township  to  act  for  them  in  this  tnoMC- 
tkm,  snd  who  wmn  alooe  salttlsd  It  aeelye 
tbamoM(y. 


[MO) 
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Marcy  y.  Oswego  Ttop.  92  U.  S.  637  (23:748); 
EvmMdt  Twp'  ▼.  Long,  92  U.  S.  642  (28:752); 
WiUon  V.  Salamanca,  92  U.  S.  499  (25:  830). 

It  appears  from  the  findings  of  facts  that  the 
record  of  the  commissioners  contained  an  esti- 
mate of  the  indebtedness  of  the  county,  made 
by  them  for  the  express  purpose  of  fixing  the 
amount  of  bonds  to  be  issued,  and  in  pursuance 
of  which  they  were  issued,  which  showed  that 
there  was  no  over-issue.  This  was  a  decision 
by  the  very  officers  whose  duty  it  was,  under 
the  law.to  fix  the  amount  of  bonds  which  could 
be  lawfully  issued.  A  purchaser  of  bonds  was 
not  required  to  make  further  inquiry,  and  if 
the  findings  of  the  commissioners  were  untrue, 
he  would  not  be  affected  by  its  falsity. 

Lynde  v.  Winnebago  County,  8S  U.  8.  16 
Wall.  6  (21 :  272);  Johnson  County  Comrs.  v. 
January,  94  U.  B.  202(24: 110);  Warren  Coun- 
ty V.  Marcy,  97  U.  8.  96  (24:  977);  Douglas 
County  Comrs.  ▼.  Bolles,  94  U.  S.  104  (24:  46); 
Pana  v.  Bowler,  107  U.  S.  529  (27:  424);  State 
V.  Commissioners,  87  Ohio  St.  526. 

Defendant  for  a  number  of  years  paid  the 
interest  coupons  on  said  bonds. 

MarsHiall  County  Suprs.  v.  Schsnek,  72  U.  8. 
6  AVall.  781  (18:  558). 

Defendant  was  estopped  to  set  up  the  irreg- 
ubrity  mentioned  as  a  defense. 

Pendelton  County  v.  Amy,  80  U.  8.  18  Wall. 
297  (2:  579);  Clay  County  v.  Society  for  Sav- 
ings, 104  U.  8.  579  (26:856);  StaU  v.  Ooshen 
Tu>p,  14  Ohio  St.  569. 

Acts  of  subsequent  acquiescence  and  ratifi- 
cation will  estop  the  township  from  objecting 
to  the  validity  of  the  bonds  in  the  hands  of  an 
assignee  for  value. 

State  V.  Van  Uorne,  7  Ohio  St.  827;  State  v. 
Union  Twp.  8  Ohio  8€.  894;  Barrett  v.  Schuv- 
ler  County  Ct.  44  Mo.  201;  Hannibal  A  St,  J, 
E.  Co.  V.  Marion  County,  86  Mo.  294;  Steines 
V.  Franklin  County,  48  Mo.  185. 

A  purchaser  need  not  look  beyond  the  redt- 
alB  in  the  bond. 

Royal  British  Bank  v.  Turquand,  6  El.  & 
Bl.  327;  Mercer  County  v.  Hackeit,  68  U.  a  1 
Wall.  83  (17:  648);  Knox  County  Comrs.  v. 
Aspinwatt,  62  U.  8.  21  How.  644  (16:  210); 
St,  Joseph  Twp.  y.  Bogers,  88  U.  S.  16  Wall. 
644  (21:  828). 

Mr.  Justice  Gray,  after  stating  the  case  at 
above,  delivered  the  opinion  of  the  court: 

The  constitution  of  Iowa,  art.  11,  ^  8.  ordains 
as  follows:  "  No  county,  or  other  political  or 
municipal  corporation,  shall  be  allowed  to 
become  indebted  in  any  manner,  or  for  any 
purpose,  to  an  amount  in  the  aggregate  exoeedf- 
ing  five  per  centum  on  the  value  of  the  taxable 
property  within  such  county  or  corporation — 
to  be  ascertained  by  the  last  state  and  county 
tax  lists,  previous  to  the  incurring  of  such  in- 
Jebtedness." 

The  scope  and  meaning  of  this  provision  of 
the  fundamental  and  i>aramount  law  of  the 
State  are  clear  and  unmistakable.  No  munic- 
ipal corporation  '*  shall  be  allowed  "  to  contract 
debts  beyond  the  constitutional  limit.  When 
that  limit  has  been  reached,  no  debt  can  be 
contracted  'Mn  any  manner,  or  for  any  pur- 
pos(>."  The  limit  of  the  aggregate  debt  of  the 
municipality  is  fixed  at  five  per  cent  of  the 
value  of  the  taxable  property  within  it;  and 
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that  value  is  to  be  ascertained  ''bytbeUsi 
state  and  county  tax  lists,"  which  are  fiublk 
records,  o'pen  to  all,  and  of  the  coDtnts  of 
which  all  are  bound  to  take  notice.  The  pto- 
hibition  is  addressed  to  the  Leoislature,  ts  veil 
as  to  all  municipal  boards  and  ofScersw  and  to 
the  people,  and  forbids  any  and  all  of  ihetn  m 
create,  or  to  give  binding  force  to,  any  deto 
of  the  corporation  in  excess  of  the  limit  pn^ 
scribed.  The  prohibition  extending  to  debu 
contracted  "in  any  manner,  or  for  any  par- 
pose."  it  matters  not  whether  they  are  iDCTur 
sense  new  debts,  or  are  debts  contracted  frv 
the  purpose  of  paying  old  ones,  so  long  as  tJM 
aggregate  of  all  debts,  old  and  new,  out«taiKii9s 
at  one  time,  and  on  which  the  corponiioo  ii 
liable  to  be  sued,  exceeds  the  constiiutioDil 
limit.  The  power  of  the  Le^latureinthisre 
spect  being  restricted  itnd  controlled  bj  tbf 
constitution,  any  statute  which  purports  t,. 
authorize  a  municipal  corporatioQ  to  coctnri 
debts  in  any  manner  or  for  any  purposv  vhat- 
ever  in  excess  of  that  limit  is  to  that  extent  ud 
constitutional  and  void. 

By  the  terms  of  the  statute  of  Iowa  of  1^\ 
chap.  182,  under  which  the  bonds  in  questioa 
were  issued,  any  independent  school  district  or 
district  township,  having  a  bonded  indebiMi 
ness  outstanding,  is  authorized  to  issue  neec- 
tiable  bonds  for  the  purpose  of  fundioi:  thit 
indebtedness;  and  "the  treasurer  of  such  i2i» 
trict  is  hereby  authorized  to  sell  the  boodi 
provided  for  m  this  Act  at  not  less  than  ibeir 
par  value  and  apply  the  proceeds  thtreof  U) 
the  payment  of  toe  oatatanding  hooded  iadebi 
edness  of  the  district,  or  he  may  exdunce 
such  bonds  for  outstanding  bends,  ptf  (^ 
par." 

There  is  a  wide  difference  in  the  two  sltoa*- 
tives  which  this  statute  undertakes  to  sotb^ 
ize.  The  second  alternative  of  exchsafis; 
bonds  issued  under  the  statute  for  oatiUBdiB(t 
bonds,  by  which  the  new  bonds,  as  soon  u  is- 
sued to  the  holders  of  the  old  ones,  wouU  bri 
substitute  for  and  an  extinguishment  of  tbM 
so  that  the  aggregate  outstanding  indebtrdsA 
of  the  corporation  would  not  be  iocmKC 
might  be  conslsteDt  with  the  coutitatn. 
But  under  the  fliit  alternative  by  vhirh  tbr 
treasurer  is  authorized  to  ad!  the  nev  hoMi 
and  to  apply  the  proceeds  of  the  sale  ip  ikr 
payment  of  the  outstanding  ones,  it  it  rndni 
that  if  (as  in  the  case  at  bar)  new  boadisivi^ 
sued  without  a  cancellation  or  sarr»dero(tk 
old  ones,  the  aggregate  debt  oulstaadiof .  ^ 
on  which  the  corporation  is  liable  to  he  Ktt. 
is  at  once  and  necessarily  incmsed,  sal  :' 
new  bonds  equal  in  amount  to  the  oM  ooff  vr 
so  issued  at  one  time,  is  doubled;  and  iktf  it 
wfll  remain  at  the  increased  amount  nsiil  thr 
proceeds  of  the  new  bonds  are  appM  to  tbr 
payment  of  the  old  ones,  or  until  sooie  of  ^ 
obligationi  are  otherwise  discbarjrcd. 

It  is  true  that  if  the  proceeds^f  ibe  nk  t?T 
used  by  the  municipal  oflStvry.  as  diivdf^  ^ 
the  statute,  in  paying  off  the  oM  debt,  tbr  ic 
gregate  indebtedness  will  ultimately  hendutv^ 
to  Uie  former  limit.  But  it  is  oooetbelr^ 
true,  that  it  has  been  increased  in  the  iatmu. 
and  that  unless  those  officers  do  their  doiv.  ^ 
increase  will  be  permanent  It  wc-M  trc^ 
sistent  alike  with  the  words,  and  witfa  tbc >• 
ject  of  the  oonatitutlonal  provWon,  frswd  » 
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bankrupt,  beataved  to  await  the  deteraioatioQ 
of  the  court  in  oankruptcj  on  the  queation  of 
the  diacharge,  proTided  there  ia  no  unreaaon- 
able  delay  on  the  part  of  the  bankrupt  in  en- 
deaYoring  to  obtain  hia  discharge,  and  pro- 
Tided,  also,  Uiat  if  the  amount  due  the  creditor 
la  in  dispute,  the  suit,  by  leave  of  the  court  io 
bankruptcy,  may  proceed  to  judgment  for  the 
purpose  of  ascertaining  the  amount  due,  which 
amount  may  be  proved  in  bankrupt^,  but 
execution  shall  be  stayed.** 

It  is  clear  that  sections  5105  and  5100  related 
to  different  dasseii  of  caaea.  Section  5106  ap- 
plied only  to  creditors  whose  debts  were  "prov- 
able," but  not  proved,  In  bankruptcy.  In  re- 
spect to  such  debts,  when  sued  for,  the  right 
was  given  to  the  bankrupt,  upon  his  applica- 
tion, to  have  the  auit  and  proceedings,  in  what- 
1  ever  court  pending,  stayed  until  the  question 
'  .  of  his  discharge  was  settled ,  subject  to  the  con- 
dition that  there  was  no  unreasonable  delay  in 
endeavoring  to  obtain  the  discbarge,  and  to 
the  further  condition  that  the  court  in  which 
the  action  was  pending,  with  leave  of  the 
bankruptcy  court,  could  proceed  for  the  pur- 
pose simply  of  ascertaining  the  amount  of  the 
debt,  80  that  it  could  be  proved  in  bankruptcy. 
If  the  bankrupt  failed,  in  a  case  of  that  kind, 
to  make  his  application  for  a  stay  of  proceed- 
ings, the  luriMiction  to  proceed  to  final  Judg- 
ment against  him,  whether  the  action  was 
pending  in  a  state  or  in  a  federal  court,  was 
not  impaired  by  aectlon  5106.  EifHer  v.  Oaff, 
91  U.  a  521  [28:  4081;  Daf/is  v.  Fri^Oander, 
104  U.  a  570,  575  [26:  818,  8101;  Hin  v.  Hard- 
ifig.  107  U.  a  681,  684  [27:  498,  494];  Dimock 
▼.  Rewn  Capper  Co,  117  U.  8.  550,  564  [29: 
994,  996);  Bwntan  v.  BaU,  121  U.  8.  457,  466 
[80:  965,  966]:  Be  Sehepeter.  4  Ben.  68. 

The  present  caae  falls  distinctly  under  sec- 
tion 5105  aa  amended  by  the  Act  of  June  22d, 
1874.  When  Scott  proved  hia  debt  in  the 
bankruptcy  court,  he  waived  his  right,  pend- 
ing the  question  of  EUery'a  discharge  in  the 
bankruptcy  court,  to  take  a  deilciencnr  decree 
against  him  in  the  court  in  Iowa;  and  the  dto- 
charge  having  been  mnted,  the  right  to  such 
a  decree  waa  loat  altogether.  Tbe  statute  is 
susceptible  of  no  other  construction.  It  ia  of 
no  consequence  that  Scott  was  without  knowl- 
edge at  the  time  the  deficiency  decree  was  ren- 
dered that  Ellery  had  been  discharged.  By 
poving  hia  debt  in  the  bankruptcy  court  he 
became  a  party  to  tbe  proceedings  in  bank- 
ruptcy, ana  surrendered  the  right  to  proceed 
in  the  Iowa  suit  until  the  question  of  JSllery's 
dischargre  was  determined,  and  he  waa  bound 
to  know,  when  he  took  the  deilciencT  decree, 
whether  or  not  the  bankrupt  had  in  fact  hewn 
diMharged.  After  proving  his  debt  in  the 
bankruptcy  court,  be  could  not  proceed  in  tbe 
Iowa  suit  unless  Ellery  waa  refused  a  dis- 
cbarge, or  unlesa  the  proceedings  in  bank" 
ruptcy  were  determined  without  a  discharge 
And  such  would  have  been,  no  doubt,  the 
view  of  the  learned  Judge  who  rendered  the 
deficiency  decree,  if  he  bad  been  informed  at 
the  time  that  Scott  had  proved  his  debt  or 
ffu^i  claim  in  tbe  bankruptcy  court,  and  that  a  db- 
^        *     charge  bad  been  granted  to  the  bankrupt. 

The  appellant  lays  some  stress  upon  the  fsct 
that  when  the  decree  of  foreclosure  and  sale 
was  entered  tbe  cause  was  continued  until  the 
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execution  of  that  decree,  and  until  the  far- 
ther order  of  the  court.  If  by  thia  ia  meant 
that  Ellery  was  to  be  deemed  aa  In  court  when 
tbe  deficiency  decree  waa  rendered,  and  made 
no  objection  thereto,  It  is  aufflcient  to  say  that 
the  statute  protected  him  against  any  peraonal 
decree  in  the  court  of  Iowa,  after  Scott  proved 
his  debt  in  the  bankruptcy  court,  and  pending 
the  question  of  his  ducharge,  and  that,  after 
he  waa  discharged,  tbe  right  of  Scott  to  a  defi- 
ciency decree  against  him  was  jgone.  He  waa 
not  bound,  after  Scott  proved  his  debt  In  bank- 
ruptcy, to  give  attention  to  the  suit  in  Iowa, 
or  to  aasume  that  any  steps  would  be  taken  in 
the  Iowa  court  that  were  inconsistent  with  the 
sutute.  If  Scott  intended,  by  what  be  did,  to 
assert  his  right  to  a  deficiency  decree,  whether 
Ellery  was  discharged  or  not  In  bankruptcy, 
he  should  have  Instituted  a  new  suit,  or  given 
due  personal  notice  of  bis  purpose  to  apply  for 
such  a  decree  In  tbe  foreclosure  suit;  in  either 
of  which  cases  Ellery  could  have  pleaded  his 
discharge  in  bankruptcy.  Neither  of  these 
courses  was  pursued,  but  a  deficiency  decree 
was  obtained  in  violation  of  the  statute,  and 
without  notice  to  Ellery.  It  was  obtained  un- 
der circumstances  that  amounted  to  a  fraud  in 
law,  and  the  decree  below,  vacating  it  and  en- 
Joisdng  the  appellant  from  enforcing  it,  was 
clearly  right 

D€CM$  OffitfMd, 


CHARLOTTE,  COLUMBIA  ft  AUGUSTA 
RAILROAD  COHPANT,  l^.  in  Err.. 

9, 

WADB  HAMPTON  GIBBE8,  Treasurer  of 
Richmond  Oouhtt. 


tSeeaC.  Beporter^ed. 


South  OairoUna  Railroad  Lam  conHiiuUcnal^ 
Fourteenth  OoneUtuHonal  AmeHdment^-raO' 
road  eorporaHone,  tulffeei  io  UoieiaUte  regu* 
lation$  ooua! prot€et%on  efike  lawo  eapeneet 
ef  raH/roaii  oemmioeion— pernor  qf  Legietature. 

1.  Tbe  South  OsroUnaraUroad  law  of  Utt,  antbor- 
IsUoff  assessBeot  and  tax  upon  the  railroad  oooi* 
paoles  to  meat  the  ezpeDses  and  salaries  of  the 
Stats  BaUroad  OonmJssioiiea.  Is  not  la  oonflloi 

NonL—OorporoMows  when  dsswuct  dtlssiis  or  psrw 
SONS,  see  noU  to  United  States  v.  Amedr*  •:  m. 

.Is  Co  lohot  <•  das  proesH  qf  kns,  see  aoU  to  Peafw 
soo  V.  TewdaJU  tt:  4n. 

Am  to  $tteotUh  amendm$nt  to  UmHed  Statee  Com' 
sf  ttuMom  U»  oomebrmetiom  and  ^00t%  see  node  to 
United  States  v.  Dsese,  Wk  UO. 

Am  to  poipcr  of  etatm  to  (aiR,  see  aoto  to  Dobbtes 
V.  Vrie  Ooontj,  10:  lOBL 

That  taxatkm  of  etoek  or  eharte  fa  oorporoikm 
do6t  fioi  Impair  oMIpuHoa  of  oontraete;  tanaikm  of 
»fMro$  (if  natkmaibemkM  and  other  eorporotlofit,  see 
MoUtoProvldeiiceBank  V.  BtUtafs,  7:  flSa. 

AMU>e9emtJtion  from  taceattom;  whether  a  oontrnel 
ornot:  not  impUed^  see  noU  to  Tucker  v.  FBrro- 

son«  Sfc  soa. 

Am  to  when  an  injuneUon  to  isstrata  the  eoOa^ 
Cfon  of  a  tax  wfU  he  granted^  see  note  to  Dows  v. 
Cfaloaco,  Xh  66w 

Am  to  wJben  taxeeOUooUw  amtemd  eon  he  reeoo^ 
ered  haet,  see  note  to  Bnkme  v.  Van  Aiadski. 
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cited  tbe  wliol«  amount  Issued,  and  Ibat  tbey 
wen  issued  "noder  and  by  virtue  of  snd  Id 
fuU  compliance  wltb"  a  certaio  statule,  and 
tbat  "all  Uie  prOTluons  and  ipquliemenis  of 
said  Act  bave  been  fully  complied  with  bv  tbe 
proper  officers  Id  tbe  Issulngof  tbU bond.  In 
tbe  latter  case,  Mr.  Juttiee  Lamar,  dellTering 
Judgment,  said:    "  Id  this  case  tbe  constltU' 


valuation  equals  one  million  of  dollars,  th«re  la 
a  mazlmum  limit,  beyond  wblcb  tbosecouDlies 
can  incur  no  further  indebledntss  under  an; 
possible  condlllona,  provided  that,  in  calcllla^ 
ing  that  limit  debts  oontracltd  before  the  adop- 
tion of  tbe  constitution  are  not  1o  be  counted." 
180  U.  S.  esO  [32:  lOffl].  And  Hgain:  "Ii 
Ibis  case  the  standard  of  ralldily  is  created  by 
tbe  cooslitution.  In  that  atandard  two  factors 
are  to  be  considered;  one  the  amount  of  as- 
sessed value,  and  tbe  other  tbe  ratio  between 
that  aisessed  value  and  tbe  debt  proposed. 
These  being  exactions  of  the  conslitu lion  itself, 
it  ia  not  wiihin  the  power  of  a  Legislature  to 
dispense  nitb  tbem.  either  directly,  or  indirect- 
ly, by  tbe  creation  of  a  mlnlsIeriBl  commission 
whoseBndlnfishall  betaken  in  lieu  of  the  facts. 
In  the  case  of  S/ierman  Countg  v.  Simoni.  IIW 
U.  8.  7SS  [27:  1093],  and  others  like  it,  tbe 
question  was  one  of  estoppel  as  agalcst  an  ex- 
actionimpojed  by  the  Legislature;  and  the  bold- 
lag  was  that  tbe  Legislature,  being  the  source 
of  exaction,  had  created  a  board  amborized  to 
deiermine  whether  its  eiactioo  had  been  com- 
piled with,  and  that  Its  finding  wsa  conclusive 
to  a  Imna  fide  purchaser."  ISO  U.  S.  eu8,  684 
[82:  1068]. 

It  is  hardly  necessarj  to  add  thai  the  pay- 
ment of  some  InEtallmenlB  of  interest  cannot 
have  the  effect  of  ratifying  bonds  issued  be- 
yond tbe  constitutional  llmiti  for  a  ratification 
can  have  no  greater  effect  than  a  previous  au- 
thority; and  debts  which  neither  the  district 
nor  its  officers  had  an;  power  to  authorize  or 
create  cannot  be  ratified  or  validated  b;  either 
of  them  b;  the  payment  of  Interest,  or  other- 
wise. Marth  V.  Fiilbm  Qmnty,  77  U.  B.  10 
"Wall.  876  [IB:  1040];  OMuni  tiav.  A  L.Auo. 


10261;  Norton  v.  8hdby  Counts.  118  D.  8. 4L_, 
401  [80:  178.  189]. 

In  the  Supreme  Couit  of  Iowa,  It  la  settled 
law  that  (be  conati  tut  local  restriction  Includes 
not  onl;  municipal  bonds,  but  all  forms  of  in- 
debtedness, except  trarraDtsformoney  actually 
la  I  be  treasury,  and  perhaps  contracla  for  nrdi- 
Dar;  expenses  within  the  limits  of  tbe 


MePhtrton  v.  Foiter, 
Atklejf  Independent  Be/iool  Diet.  44  Iowa,  122; 
Council  Bluffi  T.  Slewari,  SI  Iowa,  SS-t;  Kane 
V.  Hotk  Bapidt  Independent  8e/iool  Diet.  (Iowa) 
Jao.27.1891.  Andaschooldistricihasbeenad- 
judged  to  be  a  political  or  municipal  corpora- 
tion within  tbe  meaning  of  the  conslilutlon, 
Wintpear  T,  Solman  Dut.  I\m.  87  Iowa,  Sta; 
Mother  v.  Aei/ef/  Independent  Sehool  Ditt,  aDd 
Sane  v.  Roek  Sapid*  Indeoendent  Seliool  DiiL 
above  dted. 

Id  Seott  v.  Davenport  It  was  held  that  after 
the  constitutional  limit  had  been  reached,  tjy 
debU  coatraded  either  before  or  tAvet  tbe  con* 
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if  a  oountj,  issued  in  satisfaction  of  a  Judg* 

Eat,  in  the  hands  of  innocent  holders  for 
ae."  58  Iowa,  26, 28.  The  rale  there  acted 
ia  ^  restricted  to  snch  a  case  in  the  opinion  in 
ilfafer  ▼.  I^eUtm,  64  Iowa,  458, 461,  and  by  the 
cfedjudication  of  the  same  court  in  a  very  recent 
wae.  Mime  v.  Book  Hapidt  Independent  School 
3fiM.,  (Iowa)  Jan.  27, 1891 
I  In  the  case  at  bar,  the  new  debts  did  not 
ilBtoe  on  warrants  for  money  actually  in  the 
^easory  of  the  district,  or  on  contracts  for  or- 
iibftary  expenses  parable  out  of  its  current  rev- 
■iBiiea;  and  none  of  the  bonds  in  (juestion  were 
•|lren  in  payment  and  satisfaction  of  tudg* 
aMPto.  Nor  did  the  plaintiff  buy  the  bonds  for 
Miie»  in  good  faith,  and  without  notice  of  any 
Jnffrt,  from  one  to  whom  they  had  been  is- 
<|Md  by  the  district.    He  was  himself  the  per- 

Cto  whom  they  were  ori^nally  issued  by 
district,  and  knew,  when  ne  took  the  first 
Jm  bonds,  that  the  district,  in  issuing  them, 
&ceeded  the  constitutional  limit,  as  appearing 
OT  public  records  of  which  he  was  bouod  to 
mkd  notice,  and  that  it  intended  still  further  to 
ftBreed  that  limit  Under  such  circumstances 
Sa  bad  no  right  to  rely  on  the  recitals  in  the 
iionda,  even  If  these  could  otherwise  have  any 
Bl  M  against  the  plain  provision  of  the  con- 
ition  of  the  State.  By  the  uniform  course 
the  decisions  of  the  Supreme  Court  of  Iowa, 
sfoxe,  as  well  at  of  Uiis  court,  he  cannot 
Intain  this  action. 
ix^Jtul^ment  retersed,  and  ease  remanded  to  the 
Mrcvit  court  with  directions  to  enter  Judgment 
tike  defendant, 

JI6r.  Justice  Brown,  (with  whom  were  Mr, 
Haitian  and  Mr.  Jvstiee  Brewer), 
_^    itinff: 

These  Bonds  were  issued  under  an  Act  of  the 
lature  autborizine  district  townships  hay- 
bonded  indebte^ess  outstanding,  to  is- 
n^gotiable   bonds    for  the    purpose   of 
Ing  such  indebtedness,  and  subject  to  a 
Itutional  proviBion  that  no  municipal  cor- 

lion  shall  become  indebted  in  any  manner 

Idr  any  purpose  to  an  amount  in  the  aggre- 

yie  ezceeaing  five  per  cent  on  the  value  of  the 

Me  property   within   such   corporation. 

boniu  were  certified  by  the  proper  officers 

the  district  to  have  been  executed  and  issued 

imnuance  of  and  in  accordance  with  the 

I  anthorizing  such  bonds,  (a  copy  of 

was  printed  upon  the  bonds,)  and  in  ac- 

with  the  laws  and  constitution  of  the 

of  Iowa,  and  in  conformity  with  the  reso- 

of  the  board  of  directors,  etc.    Plaintiff 

these  bonds,  for  their  par  value  in 

of  one  Richards,  who  had  be  jn  appointed 

ding  agent   to   negotiate  the  bonds." 

the  provision  of  the  constitution,  the 

ip  had  no  power  to  create  an  indebted- 

in  excess  of  $6,551.90,  that  being  five  per 

of  the  taxable  property  of  the  township, 

aSMJfwn  by  the  last  tax  list  previous  to  the  is- 

of  said  bonds. 

'Hot,  granting  that  the  indebtedness  already 

idng  exceMed   the   constitutional   limit, 

le  bonds  were  issued,  not  for  the  purpose  of 

vasing  this  indebtedness^  but  merely  to 


change  its  form  and  reduce  its  rate  of  interest. 
The  object  of  the  constitutional  provision  was 
to  prevent  the  incurrence  of  a  new  debt  or  the 
increase  of  an  existing  debt  beyond  a  limited 
amount.  The  object  of  the  statute  was  to  en- 
able district  townuiips  to  fund  their  indebted- 
ness bv  issuing  and  selling  bonds  at  not  less 
than  their  par  value,  and  applying  the  pro- 
ceeds to  the  payment  of  such  outstanding  in- 
debtedness, or  bv  exchanging  such  bonds  for 
outstanding  bonds.  If  the  construction  placed 
upon  this  statute  by  the  court  be  correct,  it  is 
difficult  to  see  hpw  any  township  can  avail  it- 
self of  it,  if  such  township  has  an  existing  in- 
debtedness up  to  the  amount  of  the  constitu- 
tional limitation,  sinqe  the  new  bonds,whether 
issued  to  be  sold  for  cash  or  to  be  exchanged 
for  other  bonds,  must,  while  the  process  of 
sale  or  exchange  is  going  on,  nomins^ly  in- 
crease the  indebtedness  of  thf  corporation. 
I  re|;ard  this  as  too  technical  an  interpretation 
of  the  constitutional  provision. 

In  giviiig  a  construction  tr  this  clause,  the 
Supreme  Court  of  Iowa  held  in  Sioux  City  db 
St,  P.  R.  Go,  y.  Osceola  County,  45  Iowa,  168, 
that  the  validity  of  negotiable  bonds  of  a 
county,  issued  hi  satisfaction  of  a  Judgment,  in 
the  hands  of  innocent  holders  for  value,  with- 
out notice  of  any  claim  that  they  are  illegal  for 
any  cause,  could  not  be  questioned,  by  show- 
ing that  the  Judgments  were  rendered  upon 
warrants  issued  in  excess  of  the  constitutional 
limitation  of  five  per  cent,  and  that  the  board 
of  supervisors  fraudulently  omitted  to  inter- 
pose the  defense  when  the  warrants  were  sued 
upon.  "When  a  bond,"  says  the  court,  "is- 
sued in  discharge  of  a  Judgment  is  placed  upon 
the  market,  a  purchaser  who  has  no  intima- 
tion of  anything  affecting  Its  validity,  has  a 
rieht  to  presume  that  the  board  of  supervisors 
have  been  mindful  of  their  interest  and  their 
duty,  and  that  all  available  defenses  have  been 
presented  and  passed  upon."  This  case  was 
recognized  and  cited  with  approval  in  MiUer 
v.  JSkson,  64  Iowa,  458,  and  SUmx  Oity  df  St, 
P.  B.  Co.  v.  Osceola  County,  52  Iowa,  26.  See 
also  Chaffee  Co,  Cowers  y.  Potter,  ante,  1040,. 
and  cases  there  cited;  Pmoell  v.  Madison,  107 
Ind.  106,  5  West.  Rep.  807. 

Had  the  proceeds  of  these  bonds  been  prop- 
erly appliea,  no  question  could  have  arisien  as 
to  the  indebtedness  of  the  township  having 
been  increased  by  their  issue.  If  the  district 
township  had  the  ri^ht  to  issue  the  bonds, 
which  it  certainly  had,  if  the  statute  under 
which  they  were  issued  be  constitutional,  the 
purchaser  of  such  bonds  was  under  no  obliga- 
tion to  see  that  the  money  he  paid  for  them 
was  applied  to  extinguishing  the  existing  in- 
debtedness. He  was  entitled  to  act  upon  the 
presumption  that  the  officers  charged  with  the 
execution  of  the  law  would  not  betray  their 
trust,  and  would  deal  fairly  with  the  people 
who  had  put  them  forward  to  represent  them. 
In  my  view  this  is  simply  an  attempt  to  saddle 
the  holders  of  these  bonds  with  the  derelic- 
tions of  the  officials  chosen  by  the  electon  of 
this  township  to  act  for  them  in  this  traaiac- 
tion,  and  who  were  alone  entitled  It  noelve 
the  money. 


[MO) 
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(See  8.  0.  Beporter**  ed.  SBl-ass.) 

£tay  of  tvitt  against  bankrupt— enditor  viho 
proted  hit  debt  waived  his  right  to  iw  or  to 


L  When  a  bankrupt  wu  sued  for  ■  debt  prOTSble 
but  not  proTed  Id  baokruploy.  b«  had  the  right 
to  have  the  lult  stayed  until  the  question  of  hta 
dlscharKB  waa  aettled;  If  no  Mar  wag  prooured. 
the  cmlitor  oould  prooeod  to  Judgment  nolwlth- 
tundlng  D.  B.  Her.  Btat.  I  GlOt. 

S.  A  creditor  who  proved  hi!  debt  In  bankruptor 
court,  waived  hla  rlKht  to  sue  It  or  to  take  a  defl- 
olency  decree  afcainBt  the  bankrupt  on  the  fore- 
closure of  a  mortgage,  and  If  the  benkrupt'i 
dlscbarge  was  granted,  the  right  to  luoh  a  decree 
waaloat. 

1  Where  a  deBcienor  decree  wm  obtained  In 
ladon  of  the  natuCe  In  regard  tobabkruptey  and 
without  noUoe  to  the  bankrupt,  a  deoree  to- 
catW  It  >i>d  BDjoinlDg  tta  «D(Oroement  was 
right.  _ 

[No.  1171. 

Submitttd  Sbv.  IB,  1891.    Dteid«d  Jan.  i,  ISM. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  UniU-d  States  for  tbe  Soutben  Dis- 
trirt  of  Iowa,  Tacating  a  deflclency  decree  Id 
a  foreclosure  Buit  and  enJoiDing  iti  euforce- 
meot.    Affirmed. 
Tbe  facia  are  ataled  in  tbe  opinion. 
Meitn.  H.  Scott  Howell  and  Wim»m 
0>  Howell  forappellanl. 
Mr.  E,  8.  Hnston  for  appellee. 

Mr.  Jy»tiee  H»rlftti  delivered  tbe  opinion 
of  Ibe  court; 

Tbe  plaintiff,  Elle^,  and  tlie  defendant, 
Scott,  were,  on  and  aller  tbe  17tb  day  of  Au- 
gust, 1877,  reaidenlA  and  cltiEena,  t»iitlnuoaa- 
h,  of  tbe  respecUre  gtatea  of  New  Jetae;  and 

On  tbat  day,  Scott  Insdlnted  a  rail  In  the 
District  Court  of  Dc»  Moines  County,  Iowa, 
to  obtain  a  decree  for  tbe  sale  of  certain  lands 
In  that  county  covered  by  a  mnrteage  gl^ 
by  EUery,  and  for  a  Judgment  against  tbe  lat- 
ter for  tbe  mortgage  debt.  Eltery  appeared 
in  tbe  suit  and  caused  it  to  be  removed  into  tbe 
Circuit  Court  of  tbe  United  Slates  for  what 
was  Iben  tbe  Southern  District  of  Iowa.  By 
a  decree,  rendered  June  lOtb,  1878,  the  i 
gage  was  foreclosed,  tbe  court  ad judginj 
sum  of  $19,480.50  and  costs  to  be  due  I 
from  Eltery,  and  directing  a  snle  of  tbe  p 
Ises  by  tbe  master  to  pay  that  sum.  Th.  . 
cree  concluded:  "It  is  furlbcr  ordered  that 
the  said  master  shell,  as  soon  ss  the  said  sale 
is  made,  report  the  same  to  this  court  for  its 
action  thereon,  and  tbat  tbis  cause  do  stand 
cnllniied  until  the  execution  of  this  decree, 
and  tbe   further  order  of  thia   court."    The 
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iMmkrapt,  be  staved  to  await  the  determination  execution  of  that  decree,  and  until  the  fur- 

wi  the  court  in  Mnkruptcy  on  the  question  of  ther  order  of  the  court.    If  by  this  If  meant 

tlie  discharge,  proYidea  there  is  no  unreason-  that  Ellery  was  to  be  deemed  as  in  court  when 

aide  delay  on  the  part  of  the  bankrupt  in  en-  the  deficiency  decree  was  rendered,  and  made 

deAToring  to  obtain  his  discharge,  and  pro-  no  objection  thereto,  it  is  sufficient  to  say  that 

Hded.  also,  Uiat  if  the  amoimtdue  the  creditor  the  statute  protected  him  against  any  personal 

lb  in  dispute,  the  suit,  by  leave  of  the  court  in  decree  in  the  court  of  Iowa,  after  Scott  proved 

bankniptcv,  may  proceed  to  judgment  for  the  his  debt  in  the  bankruptcy  court,  and  pending 

porpoae  of  ascertaining f he  amount  due,  which  the  question  of  his  discharge,  and  that,  after 

amount  may  be  proved  in  bankruptcy,  but  he  was  discharged,  the  right  of  Scott  to  a  defi- 

BKecation  shall  be  stayed."  ciency  decree  against  him  was  gone.    He  was 

It  is  dear  that  sections  5105  and  5106  related  not  bound,  after  Scott  proved  his  debt  in  bank- 

ID  different  classes  of  cases.    Section  6106  ap-  ruptcy,  to  give  attention  to  the  suit  in  Iowa, 

piled  only  to  creditors  whose  debts  were  "prov-  or  to  assume  that  any  siej^  would  be  taken  in 

able,"  but  not  proved,  in  bankruptcy.    In  re-  the  Iowa  court  that  were  inconsistent  with  the 

apect  to  such  debts,  when  sued  for,  the  right  statute.    If  Scott  intended,  by  what  he  did,  to 

was  given  to  the  bankrupt,  upon  his  apphca-  assert  his  right  to  a  deficiency  decree,  whether 

ttoD,  to  have  the  suit  and  proceedings,  in  what-  Ellery  was  dischar^d  or  not  in  bankruptcy, 

aifier  court  pending,  stayed  until  the  question  he  should  have  instituted  a  new  suit,  or  ffiven 

mi  his  discharge  was  settled,  subject  to  the  con-  due  personal  notice  of  his  purpose  to  appfy  for 

dftiOD  that  there  was  no  unreasonable  delav  in  such  a  decree  in  the  foreclosure  suit;  in  either 

ieDdeavoTing  to  obtain  the  discbarge,  and  to  of  which  cases  Ellery  could  have  pleaded  his 

tte  farther  condition  that  the  court  in  which  discharge  in  bankruptcy.    Neither  of   these 

ibe  action  was  pending,  with  leave  of  the  courses  was  pursued,  but  a  deficiency  decree 

tankmptcy  court,  could  proceed  for  the  pur-  was  obtained  in  violation  of  the  statute,  and 

pose  simply  of  ascertaining  the  amount  of  the  without  notice  to  Ellery.    It  was  obtained  un- 

Wbt,  80  that  it  could  be  proved  in  bankruptcy,  der  circumstances  that  amounted  to  a  fraud  in 

A  the  bankrupt  failed,  in  a  case  of  that  kind,  law,  and  the  decree  below,  vacating  it  and  en- 

to  make  his  application  for  a  stay  of  proceed-  joining  the  appellant  from  enforcing  it,  was 

tags,  the  lurisdictioii  to  proceed  to  final  judg-  clearly  right, 
■lent  against  him,  whether  the  action  was      Decree  afflrmed, 
ipending  in  a  state  or  in  a  federal  court,  was 

jK»t  ImpiBdred  by  section  6106.    Eyater  v.  Oc^,  ' 

m  U.  8.  621  [28:  408];  Davis  v.  Fnedlander, 

^!lOi  U.  a  670.  675  [26:  818,  819];  Bill  v.  Hard-  CHARLOTTE,  COLUMPIA  &  AUGUSTA 

'^•£^-&S^'^Afxi^l:  Z]'^"^'.  «^«^^^  ^^"^^'  '-^'  *■»  ^-     f»^ 

.    The  present  case  falls  distinctly  under  sec-  kichmond  oomnr, 

^  SlWas  ainended  by  the  Act  of  June  22d,  (See 8. C.  Beporter's ed.  880-888.) 

JB74.    When  Soott  proved  his  debt  in  the 

^J^,^^r^\F^^l  ^l^o"^*  i°  **      Fourteenth  OmutUutional  Amendment-rail. 

mioeptible  of  no  other  construction.  It  is  of  ^  The  South  CaroUoa  railroad  law  of  1882,  author* 
mo  consequence  that  Scott  was  without  knowl-  jzUng  asseflsment  and  tax  upon  the  railroad  com- 
Uge  at  the  time  the  deficiency  decree  was  ren-  panies  to  meet  the  expenses  and  salaries  of  the 
pdra  that  Ellery  had  been  discharged.    By      State  Railroad  Commissioners,  is  not  in  conflict 

iving  his  debt  in  the  bankruptcy  court  he  ■ 

same  a  party  to  the  proceedmgs  in  bank-      NOTB.—Corporati<m«to7k«n  deemed  ettteerw  or  per- 

iplcy,  ana  surrendered  the  right  to  proceed  «>»>«•  »®®  ^^^  ^  United  States  v.  Amedy,  6:  BOB. 
I  tlM  Iowa  suit  until  the  quesfion  of  Ellery's      ^  touihal  te  due  vrocess  q/  tow,  see  note  to  Pear- 

lari^  was  determined,  and  he  was  bound  "^^  ^;    5I     Iv         l.      *  *    rr  ^  ^  <»  «    r^^ 

know,  when  he  took  thi  deficiency  decree.  ^^jL^T'fJ!iZ!^^      S'^^Z^ 

mu^u%^^^\^m  M^*  ♦!,«  i«»»%....^4  u-j  »^  i  ^4. 'u  nUut/Um^ita  eorutruetion  ana  effect^  see  note  to 

^^!^^  °®A /?*®  bankrupt  had  in  fact  been  ^^^^  ^^^  ^.  Keese,  28:  568. 

larged.    After  proving  his  debt  in  the      ji^to  power  of  etaUe  to  tax,  see  note  to  Dobbins 

[ruptcy  court,  he  could  not  proceed  in  the  v.  Brie  County,  10: 10B2. 
ra  suit  unless  Ellery  was  refused  a  dis-      27kit  taxation  of  stock  or  Oiairee  in  eorporation 

xgt,  or  unless  the  proceedings  in  bank-  does  not  imvair  obligation  of  contracts;  taxation  of 

jtcy  were  determined  without  a  discharge,  ekarea  of  national  batiks  and  other  corporations,  see 

]ADd  such  would   have  been,  no  doubt,  the  note  to  Providenoe  Bank  v.  Biliings,  7:  080. 
Mew  of  the  learned  Judge  who  rendered  the      AstoeocemptUm  from  taxation;  whether  a  eontraet 

"-idency  decree,  if  he  had  been  informed  at  ^**^'  ^*  implied,  see  noU  to  Tucker  v.  Fergu- 

I  Ume  that  Scott  had  proved  his  debt  or  »®°'  ^'^'         .  ^     *.      .       ^    ^  s^      « 

im  in  the  bankruptcy  court,  and  that  a  dis-  ,/*  ^f  ^^  ''V^'''^*^.  i*"  restrain  thsedaec 

irge  had  been  graSte^i  to  the  bankrupt.  t^Jf  a^fviU  be  granted,  see  note  t^^Dowsr. 

rhe  appellant  Fays  some  stress  upon  the  fact      ^^  to  Wn  taxes  meoany  assessed  can  be  reeoe- 

J^%  when  the  decree  of  foreclosure  and  sale  ered  back,  see  note  to  Erskine  v.  Van  Arsdale. 

yfn  entered  the  catise  was  cbntmued  until  the  21:  63. 
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dted  the  whol6  anonnt  issued,  and  that  they 
were  issaed  "  under  and  by  virtue  of  and  in 
full  compliance  with"  a  certain  statute,  and 
that  "aU  the  proyisiona  and  requirements  of 
said  Act  have  been  fully  complied  with  bv  the 
proper  officers  in  the  issuing  of  this  bond.  In 
the  latter  caset,  Mr,  Justice  Lamar,  delivering 
Judgment,  said:  "  In  this  case  the  constitu- 
tion charges  each  purchaser  with  knowledge  of 
the  fact  that,  as  to  all  counties  whose  ass^sed 
valuation  equals  one  million  of  dollars,  there  is 
a  maximum  limit,  beyond  which  those  counUes 
can  incur  no  further  indebtedness  under  any 
possible  conditions,  provided  that,  in  calculat- 
ing that  limit  debts  contracted  before  the  adop- 
tion of  the  constitution  are  not  to  be  counted." 
180  U.  S.  680  [32:  1067].  And  again:  "In 
this  case  the  standard  of  validity  is  created  by 
the  constitution.  In  that  standard  two  factors 
are  to  be  considered;  one  the  amount  of  as- 
sessed value,  and  the  other  the  ratio  between 
that  assessed  value  and  the  debt  proposed. 
These  being  exactions  of  the  constitution  it  self, 
it  is  not  within  the  power  of  a  Legislature  to 
dispense  with  them,  either  directly,  or  indirect- 
1876]  ly»  by  the  creation  of  a  ministerial  commission 
whose  findinff  shall  be  taken  in  lieu  of  the  facts. 
In  the  case  m  Slierman  County  v,  8imon$,  109 
U.  8.  735  [27:  1098],  and  others  like  it,  the 
question  waa  one  of  estoppel  as  against  an  ex- 
actionimnosed  by  the  Legislature;  and  the  hold- 
ing was  tnat  the  Legislature,  being  the  source 
of  exaction,  had  created  a  board  authorized  to 
determine  whether  its  exaction  had  been  com- 
plied with,  and  that  its  finding  was  conclusive 
to  a  l)ona  fide  purchaser."  1^  U.  8.  688,  684 
[82:  1068]. 

It  ia  hardly  necessary  to  add  that  the  pay- 
ment of  some  installments  of  interest  cannot 
have  the  effect  of  ratifying  bonds  issued  be- 
yond the  constitutional  limit;  for  a  ratification 
can  have  no  greater  effect  than  a  previous  au- 
thority; and  debts  which  neither  the  district 
nor  its  officers  had  any  power  to  authorize  or 
create  cannot  be  ratified  or  validated  by  either 
of  them  by  the  pigment  of  interest,  or  other- 
wise. Mar$h  V.  Fktlton  County,  71  U.  8.  10 
^all.  676  [19: 10401;  CitiuM  JSaf>.  S  L.  Auo, 
V.  lopeka,  87  U.  8. 1»  Wall.  655J[22: 456];  Da- 
ftieu  County  v.  Dickinson,  117  U.  8.  6^  [29: 
10261;  Norton  y.  Shelby  County,  118  U.  8. 425, 
451  [80:  178, 189]. 

In  the  8apreme  Coort  of  Iowa,  it  is  settled 
law  that  the  constitutional  restriction  includes 
not  only  municipal  bonds,  but  all  forms  of  in- 
debtedness, except  warrants  for  money  actually 
in  the  treasury,  andperbap  contracts  for  ordi- 
naiy  expenses  within  the  limits  of  the  current 
revenues.  Scott  v.  Davenvort,  84  Iowa.  206; 
MePherson  v.  Foster,  48  Iowa,  48;  Mosker  v. 
Acldey  Independent  School  Diet,  44  Iowa,  122; 
Council  muffs  V.  Stewart,  51  Iowa,  885;  Kane 
y.  Bock  Rapids  Independent  School  IHst.  (Iowa) 
Jan.  27. 1891.  And  a  school  district  haa  been  ad- 
Judged  to  be  a  political  or  municipal  corpora- 
tion within  the  meaninff  of  the  constitution. 
Winspear  y.  B^lman  Dut.  Tmp,  87  Iowa,  542; 
Mosker  v.  Aekley  Independent  School  Diet,  and 
Eane  v.  Sock  Bapids  Independent  School  DisL 
above  dted. 

In  Seott  y.  Dawnpon  \X  waa  held  that  after 
the  constitutional  Innit  had  been  reached,  hj 
debts  contnMsted  either  before  or  after  the  oon- 
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stitution  took  effect,  no  new  debts  eonld  bt 
contracted,  even  for  the  purpose  of  ercctiBC 
public  works  from  which  it  was  expected  thml 
the  city  would  derive  a  revenue.  In  MePie^ 
son  v.  Foster,  it  was  held  that  bonds  iKued  ia 
excess  of  the  constitutional  limit  wen;  void, 
even  in  the  hands  of  a  bona  fide  parcbsaer  for 
value,  and  could  not  be  ratified  by  the  mtmics- 
pali^  by  pay  ment  of  interest  or  otherwise.  Im 
Mosher  v.  Ackley  Independent  School  Dui.  it 
was  again  held  that  such  bonds  were  yoid 
against  a  bona  fide  holder,  and  that  a  stamta 
giving  a  lien  on  a  schoolhouse  for  materisle  for 
which  such  bonds  had  been  given  was  xmcsm- 
stitutional.  In  CouneU  Bluffb  y.  Stewart  it  was 
held  that  uncollected  taxes  and  the  levy  for  tbe 
current  vear  could  not  be  deducted  from  tbe 
outstandine  debt  for  the  purpose  of  aaoerlaiD- 
Ing  the  real  indebtedness,  ana  that  the  contrarj 
view  "confounds  the  distinction  between  aa 
indebtedness  and  insoltency."    51  Iowa,  3M. 

The  Iowa  cases  cited  by  tbe  defeodant  m 
error  fail  to  support  his  position.  In  AmeisM 
V.  Colony  Diet,  iVp*.  SI  Iowa.  102,  the  ttmii  im 
question  was  not  fixed  by  the  constitutioo.  bat 
by  a  vote  of  the  district  In  Sumr  (tt|r  y. 
Wears,  59  Iowa,  95,  the  bond  held  valid  wm 
issued  and  received  in  payment  aad  aatisfao^ 
tion  of  a  Judgment  for  a  tort,  and  that  Jiidg^ 
ment  was  not  shown  to  have  been  in  exoes  of 
the  constitutional  restriction.  There  tbe  bood 
took  the  place  of  the  Judgment,  and  therefore, 
as  observed  bv  the  court,  did  not  increase  tbe 
city's  indebtenness. 

The  case  of  SiouxCity  d  SL  P,IL  Oo.r.  Osesslm 
County,  45  Iowa.  168,  arose  under  tbe  SBUnte 
of  Iowa  of  1872,  chap.  174,  wbieb  provided 
that  a  Judment  creditor  of  a  munidpal  corpo* 
ration,  in  lieu  of  an  execution  against  its  prop- 
erty, might  demand  and  recdve  tbe  amount  of 
his  Judgment  and  coats  in  bonds  of  tbe  corpo- 
ration; and  tbe  decision  was  that  a  bood  iriver 
by  a  county  under  that  statute,  in  payment  of 
a  judgment  recovered  upon  a  warrant  of  tbe 
corporation,  could  not  be  defeated  in  tbe  bands 
of  a  bona  fide  holder  by  evidence  that  tbe  war- 
rant was  issued  in  excess  of  tbe  constitntiooal 
restriction,  and  that  the  snpervisorB  of  tbe 
county  fraudulently  omitted  to  interpose  tbe 
defense  in  the  action  upon  the  warrant.  That 
decision  went  upon  the  ground  that,  tbere  hav- 
ing been  no  defense  by  the  supervisors  nor  in- 
terposition by  the  taxpayers  in  the  actioo  ob 
the  warrant,  the  purchaser  of  the  bond  bad  ibe 
right  to  presume  that  tbere  was  no  defect  in 
tbe  Judgment.  45  Iowa,  176,  176.  In  a  sub- 
sequent case  between  the  same  partlea,  tbe 
county,  having  given  bonds  partly  in  excbaage 
for  county  warrants  and  partly  in  exdiaage 
for  Judgments  upon  such  warrants,  all  tbe  war- 
rants havinr  been  issued  in  exoeas  of  tbe  con- 
stitutional limit,  and  all  the  bonds  bavisf 
passed  out  of  the  hands  of  their  original  hold- 
ers, was  restrained  by  injuncttoo  from  paving 
the  bonds  exchanged  for  warrants  on  wbkb  oo 
Judgment  had  been  recovered,  and  was  per- 
mitted to  pay  those  bonds  on^  giyen  in  ex- 
change for  Judgments.  Appeal  waa  taken  from 
the  latter  part  of  the  decree  only,  and  tbe  Jad«- 
ment  of  the  Supreme  Oourt  of  tbe  Stale,  nL 
lowing  its  former  deddon  between  tbepaities» 
wss  confined,  in  express  terms,  ss  weU  as  in 
legal  effect,  to 'nbevattdi^of  ncfoclabls  beads 
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liankrupt,  be  staved  to  await  the  determiDation  execution  of  that  decree,  and  until  the  fur- 

of  the  court  in  bankruptcy  on  the  question  of  tber  order  of  the  court.    If  by  this  is  meant 

the  discharge,  providea  there  is  no  unreason-  that  Ellery  was  to  be  deemed  as  in  court  when 

mUe  dehiy  on  the  part  of  the  bankrupt  in  en-  the  deficiency  decree  was  rendered,  and  made 

deavoring  to  obtain  his  discharge,  and  pro-  no  objection  thereto,  it  is  sufficient  to  say  that 

iMed,  also,  that  if  the  amoimtdue  the  creditor  the  statute  protected  him  against  any  personal 

b  in  dispute,  the  suit,  by  leave  of  the  court  in  decree  in  the  court  of  Iowa,  after  Scott  proved 

tmnkruptcv,  may  proceed  to  judgment  for  the  his  debt  in  the  bankruptcy  court,  and  pending 

pforpose  of  ascertaining f he  amount  due,  which  the  question  of  his  discharge,  and  that,  after 

■mount  may  be  proved  in  bankruptcy,  but  he  was  discharged,  the  right  of  Scott  to  a  defi- 

BKecution  shall  be  stayed.**  ciency  decree  against  him  was  gone.    He  was 

It  is  clear  that  sections  5105  and  5106  related  not  boimd,  after  Scott  proved  his  debt  in  bank- 

lo  different  classes  of  cases.    Seaion  5106  ap-  ruptcy,  to  give  attention  to  the  suit  in  Iowa, 

plied  only  to  creditors  whose  debts  were  "prov-  or  to  assume  that  any  sie^s  would  be  taken  in 

able,"  but  not  proved,  in  bankruptcy.    In  re-  the  Iowa  court  that  were  inconsistent  with  the 

■pect  to  such  oebts,  when  sued  for,  the  right  statute.    If  Scott  Intended,  by  what  he  did,  to 

wms  given  to  the  bankrupt,  upon  his  apphca-  assert  his  right  to  a  deficiency  decree,  whether 

tlon,  to  have  the  suit  and  proceedings,  in  what-  Ellery  was  dischar^d  or  not  in  bankruptcy, 

•ver  court  pending,  stayed  until  the  question  he  should  have  instituted  a  new  suit,  or  ffiven 

mi  his  discharge  was  settled,  subject  to  the  con-  due  personal  notice  of  his  purpose  to  appfy  for 

dition  that  there  was  no  unreasonable  delav  in  such  a  decree  in  the  foreclosure  suit;  in  either 

4RideavoTing  to  obtain  the  discharge,  and  to  of  which  cases  Ellery  could  have  pleaded  his 

the  farther  condition  that  the  court  in  which  discharge  in  bankruptcy.    Neither  of   these 

tte  action  was  pending,  with  leave  of  the  courses  was  pursued,  but  a  deficiency  decree 

tenkruptcy  court,  could  proceed  for  the  pur-  was  obtained  in  violation  of  the  statute,  and 

pose  simply  of  ascertaining  the  amount  of  the  without  notice  to  Ellery.    It  was  obtained  un- 

debt,  80  that  it  could  be  proved  in  bankruptcy,  der  circumstances  that  amoimted  to  a  fraud  in 

U  the  bankrupt  failed,  in  a  case  of  that  kind,  law,  and  the  decree  below,  vacating  it  and  en- 

to  make  his  application  for  a  stay  of  proceed-  joining  the  appellant  from  enforcing  it,  was 

IngB,  the  lurisdictioii  to  proceed  to  final  judg-  clearly  right, 

■lent  against  him,  whether  the  action  was  Decree  affirmed, 
pending  in  a  state  or  in  a  federal  court,  was 

BOt  imraired  by  section  5106.    Eyeter  v.  Oc^,  ' 
91  U.  8.  621  [28:  408];  Davis  v.  Frudlander, 

lOi  U.  a  670.  575  [26:  818,  819];  Bill  v.  Edrd-  CHARLOTTE,  COLUMPIA  &  AUGUSTA 

iHff,  107  U.  8.  681,  684  [27:  498,  494];  Dimock  RAILROAD  COMPANY,  Itff.  in  Err.,         (8M 

▼-  Betiere  Capper  Co.  117  U.  S.  559,  564  [29:  «. 

The  present  case  falls  distinctly  under  seo- 

pM  51(tea8  amended  by  the  Act  of  June  22d,  (See b. a  Reporter's ed.  886-8eS.) 
1874.    When  Scott  proved  his  debt  in  the 

te?*i^P*SL/^'^>^?PiT*^'i®^^^^K'^^^*':^?i?'  South  Carolina  Bailroad  Law  eonstitutional^ 

tog  tiie  question  of  Ellery  s  diwharge  In  the  jPourteenth  Constitutional  Amendment-rail' 

SjiwSiV^  K  I^n^?n%ow«^'«nS^.te^  *^  eorporationi.  mVeci  to  legislative  regu^ 

!E!S?i!2J? ^  T^  \^^Z^*  ?"»?♦  i^^  ^H:  latianth^-^protectioi,  ttfthsLws-^fxpelses 

•MCepUble  of  no  other  construction.    It  is  of  l   The  South  Carolina  raUroad  law  of  1882,  author- 

.fto  consequence  toat  Scott  was  without  knowl-  Jzling  asBessment  and  tax  upon  the  railroad  oom- 

'^dge  at  the  time  the  deficiency  decree  was  ren-  panles  to  meet  the  expenses  and  salaries  of  the 

dmd  that  Ellery  had  been  discharged.    By  State  Bailroad  Commissioners,  is  not  in  confliot 

teoving  his  debt  in  the  bankruptcy  court  he  ■ 

jkcame  a  party  to  the  proceedings  in  bank-  ^0!n,—CorporationB  when  deemed  eUtzens  or  per^ 

fupUsj,  ana  surrendered  the  right  to  proceed  •ons,  see  note  to  United  States  v.  Amedy,  6: 60B. 

ii  tlM  Iowa  suit  until  the  question  of  filery's  ^  ^^^  *».  *f  ^"^  ^^  ^^^  see  tiotc  to  Pearw 

ttcharfce  was  determined,  and  he  was  bound  ■®^7;75Sf-S#K^Lw«*«#  tn  tt^4*^ji  f»^f^  fy^ 

tb  know,  when  he  took  the  deficiency  decree,  ^^J^f^It^Z^^^         ^^^fZ^ 

te.Va«i«^H. \^«  w^^*  ¥\^^  K«»i».,«.»  u«^  ««  *-^  u-  1  siilumon^iU  coiwtn«ctto»  ana  effect^  see  note  to 

*    K  ^'  ^®A /?®  bankrupt  had  in  fact  been  u^t^^  q^^  ^.  Ueese,  28:  568. 

sharged.    After  proving  his  debt  in  the  j^gU)  power  of  statee  to  toa?,  see  note  to  Dobbins 

ikruptcy  court,  he  could  not  proceed  in  the  v.  Brie  County,  10: 1022. 

ra  suit  unless  Ellery  was  refused  a  dis-  Tnal  taxation  of  stock  or  shares  in  corporation 

Tge,  or  unless  the  proceedings  in  bank-i  does  not  imvair  obltgation  of  contracts;  taxation  of 

taptcy  were  determined  without  a  discharge,  shares  of  nalionallMkiihs  and  other  corvoralUms^  we 

JLnd  such  would   have  been,  no  doubt,  the  fu>te  to  Providenoe  Bank  v.  Billings,  7:060. 

^riew  of  the  learned  Judge  who  rendered  the  Asto  exemption  from  taxation;  whethtr  a  eontraet 

■"^dency  decree,  if  he  had  been  informed  at  ^**^'  ^*  imylied,  see  twU  to  Tucker  v.  Fergu- 

I  time  that  Scott  had  proved  his  debt  or  »°°« ^'  ^-         .  ju     *m      *       — z-.  **       » 

im  in  the  bankruptcy  court,  and  that  a  dis-  ,^^^  «  ^Zft^'^SSJ?  I^ui^lJ^ 

irge  had  been  eranted  to  the  bankrupt.  cwU^  20^            ^^^            *         ^  ^' 

rbe  appellant  lays  some  stress  upon  the  fact  ^^  to  ^when  'taxes  UUadlly  assessed  can  be  reeoo- 

-t  when  the  decree  of  foreclosure  and  sale  ^red  bacli^  see  noU  to  Erskine  v.  Van  Arsdale. 

i  entered  the  catise  was  continued  until  the  2I:  63. 
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lEVELINE  SCOTT,  Execatriz  of  H.  H. 
Scott,  Dec'd,  Appt., 

9, 

CORNELIA  ELLERY,  Administratrix,  etc., 
of  OvoBOB  H.  Ellbbt,  Dec'd. 

(See  8.  C  Beporter*8  ed.  881-88S.) 

SUiy  of  miiU  againtt  bankrupt — creditor  who 
proved  his  debt  waiud  his  riaht  to  sue  or  to 
,take  a  decree  against  bankrupt^deeree,  when 
vacated, 

1.  When  a  bankrupt  was  sued  for  a  debt  provable 
but  not  proved  in  bankruptcy,  he  had  the  right 
to  have  the  suit  stayed  until  the  question  of  bis 
dlscharKe  was  settled;  if  bo  stay  was  procured, 
the  creditor  could  proceed  to  Judgment  notwith- 
standing U.  8.  Bev.  Stat.  1 6106. 

S.  A  creditor  who  proved  his  debt  In  bankruptcy 
court,  waived  his  right  to  sue  it  or  to  take  a  deft- 
dency  decree  against  the  bankrupt  on  the  fore- 
closure of  a  mortgage,  and  if  the  bankrupts 
discharge  was  granted,  the  right  to  such  a  decree 
was  lost. 

Z.  Where  a  defldenoy  decree  was  obtained  in  vio- 
lation of  the  statute  in  regard  to  bankruptcy  and 
without  notloe  to  the  bankrupt,  a  decree  va- 
cating it  and  enjoining  Ita  enforcement  was 
right. 

[No.  1171. 

Subm  itted  Not,  ftS,  1891,    Decided  Jan,  4, 1892, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Iowa,  vacating  a  deficiency  decree  in 
a  foreclosure  suit  and  enjoining  its  enforce- 
ment   Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  H.  Scott  Howell  and  William 
C  Howell  for  appellant. 
Mr,  E,  S.  Huston  for  appellee. 

Mr,  Jttstiee  Harlan  delivered  the  opinion 
of  the  court: 

The  plaintiff,  Eller^,  and  the  defendant, 
Scott,  were,  on  and  after  the  17th  day  of  Au- 
gust, 1877,  residents  and  citizens,  continuous- 
hr,  of  the  respective  states  of  New  Jersey  and 
Iowa. 

On  that  day,  Scott  Instituted  a  suit  in  the 
District  Court  of  Des  Moines  County,  Iowa, 
to  obtain  a  decree  for  the  sale  of  certain  lands 
In  that  county  covered  by  a  mortgage  given 
by  Eliery,  and  for  a  judgment  against  the  lat- 
ter for  the  mortgage  debt.  Eliery  appeared 
in  the  suit  and  caused  it  to  be  removed  into  the 
Circuit  Court  of  the  United  States  for  what 
was  then  the  Southern  District  of  Iowa.  By 
a  decree,  rendered  June  10th,  1878,  the  mort- 
gage was  foreclosed,  the  court  adjudging  the 
sum  of  $19,480.50  and  costs  to  be  due  Scott 
from  EUcry,  and  directing  a  sale  of  the  prem- 
ises by  the  master  to  pay  that  sum.  The  de- 
cree concluded:  "  It  is  further  ordered  that 
the  said  master  shall,  as  soon  as  the  said  sale 
is  made,  report  the  same  to  this  court  for  its 
action  thereon,  and  that  this  cause  do  stand 
continued  until  the  execution  of  this  decree, 
and  tha  further  order  of  this  court"    The 

Vi/n.—As  tobankruptandinaolvent  Uiwsof  State^ 
tmuMUMonaiUy  <tf ;  laum  of  United  States  suspend 
slate  batikniipt  laws;  discharge  in  foreign  country^ 
p'>  '  - ".  tee  note  to  Sturires  v.  CrowDlnshield,  4: 529. 

10^ 


mortgaged  property  waa  sold  under  the  _ . 
and  brought  the  sum  of  $10,000.    The 
was  duly  confirmed  November  4tli,  1878»  thas 
sum  being  credited  on  the  decree. 

Prior  to  the  confirmation  of  the  sale— 
whether  before  the  sale  occurred  is  not  staled 
— a  petition  of  involuntary  twokruptcy  was 
filed  against  Elle^  in  the  District  Court  of 
the  United  SUtes  for  the  District  of  New  Jer- 
sev,  and  he  was  duly  adjudged  by  that  court 
a  bankrupt.  His  estate  was  cooTcyed  by  the 
register  in  bankruptcy,  in  the  usual  form,  to 
an  assignee.  Subsequently,  January  27th,  1879, 
Scott  filed  with  the  register  in  bankruptcy 
proof  of  his  debt  against  the  estate  of  Elkfy. 
based  upon  the  above  decree  of  foieclosore, 
and  giving  a  credit  for  the  $10,000  realized  by 
the  sale. 

On  the  25th  day  of  February,  1879,  EUeiy 
wasmnted  a  discharvpe  in  bankruptcy,  but  oc 
diviaend  was  ever  made  or  paid  by  bis  anigoee. 

At  the  regular  term  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Iowa,  held 
at  Des  Moines,  May  15th,  1879,  Scott  appeared 
by  counsel,  and  such  proceedings  were  had 
that  a  decree  was  rendered,  at  nis  instance, 
against  Eliery  for  $10,486.42,  being  the  balance 
due  on  the  mortgage  debt  No  new  nocioe 
was  served  upon  £llery  or  his  counsel  by  or 
for  Scott,  nor  was  any  notice  published,  staiing 
that  an  application  would  be  made  for  a  de- 
ficiency aecree  a^tnst  Eliery. 

Scott  did  not  have  knowiedse  of  EQerr's 
discharge  in  bankruptcy  until  long  after  tbe 
date  of  the  deficiency  decree;  and  EUery  bad 
no  actual  knowledge  of  that  decree  until  about 
tbe  last  of  May,  iSSS.  The  only  notice  dtbcr 
had  was  such  as  might  be  implied  or  inferred 
from  the  facts  and  proceedings  to  whidi  refer- 
ence has  been  made. 

By  the  final  decree  in  the  present  suit,  which 
was  a  bill  in  equity  brought  by  £D«ry,  tbe 
court,  in  accordance  with  finery's  prayer  for 
relief,  Tacated  the  deficiency  decree  of  May 
15th.  1879,  and  Scott  waa  enjoined  frofli  en- 
forcing it. 

Section  6105  of  the  Revised  Statutes  prorided 
(as  did  the  Bankruptcy  Act  of  1841,  chap.  9, 
$  5,  5  Stat,  at  L.  446,)  that  "no  creditor  pror- 
ing  his  debt  or  claim  shall  be  allowed  to  ouiii- 
tiun  any  suit  at  law  or  in  equity  therefor 
against  the  bankrupt,  but  shall  be  deemed  to 
have  waived  all  right  of  action  against  him; 
and  all  proceedings  already  commenced  or  oa- 
satisfled  judgments  alrea<nr  obtained  Ihercoo 
against  the  oankrupt  shaA  be  deemed  to  be 
dbdurged  and  surrendered  thereby."  This 
section  was  amended  by  the  Act  of  June  SSd, 
1874,  by  adding  thereto  the  following  words: 
"But  a  creditor  proving  his  debtor  claim ihall 
not  be  held  to  have  waived  his  right  of  actloo 
or  suit  against  the  bankrupt  where  a  discharge 
has  been  refused  or  the  proceedinn  have  been 
determined  without  a  discharge.  14  Stat,  at 
L.  pp.  617,  626,  chap.  176,  g  21;  18  Stat  at  L 
179,  chap.  890,  §  7:  Sup.  Rev.  Stat  70. 

Section  6106  provided  that  "do  creditor 
whose  debt  is  provable  shall  be  aOowed  to 
prosecute  to  final  Judgment  anv  iuit  at  law  or 
in  equity  therefor  agabst  the  naaknipl.  vnH 
the  question  of  the  debtor^  discharga  ikaB 
have  been  determined;  and  m  audi  toil  or 
proceeding  shall,  upon  tbe  appUcatioii  of  the 

i4t  r.  f . 
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liankrupt,  be  stayed  to  await  the  determination  execution  of  that  decree,  and  until  the  fur- 

of  the  court  in  oankruptcj  on  the  question  of  ther  order  of  the  court.    If  by  this  it  meant 

the  discbarge,  provided  there  is  no  unreason-  that  Ellery  was  to  be  deemed  as  in  court  when 

mUe  dehiy  on  the  part  of  the  bankrupt  in  en-  the  deficiency  decree  was  rendered,  and  made 

deavoring  to  obtain  his  discharge,  and  pro-  no  objection  thereto,  it  is  sufficient  to  say  that 

irided,  also,  Uiat  if  the  amoimtdue  the  creditor  the  statute  protected  him  against  any  personal 

b  in  dispute,  the  suit,  by  leave  of  the  court  in  decree  in  the  court  of  Iowa,  after  Scott  proved 

tmnkruptcv,  may  proceed  to  judgment  for  the  his  debt  in  the  bankruptcy  court,  and  pending 

pforpose  of  ascertaining  f he  amount  due,  which  the  question  of  his  discharge,  and  that,  after 

■mount  may  be  proved  in  bankruptcy,  but  he  was  discharged,  the  right  of  Scott  to  a  defi- 

execution  shall  be  stayed.**  ciency  decree  against  him  was  gone.    He  was 

It  is  dear  that  sections  5105  and  5106  related  not  boimd,  after  Scott  proved  his  debt  in  bank- 

lo  different  classett  of  cases.    Seaion  5106  ap-  ruptcy,  to  give  attention  to  the  suit  in  Iowa, 

plied  only  to  creditors  whose  debts  were  "prov-  or  to  assume  that  any  steps  would  be  taken  in 

able,"  but  not  proved,  in  bankruptcy.    In  re-  the  Iowa  court  that  were  inconsistent  with  the 

■pect  to  such  debts,  when  sued  for,  the  right  statute.    If  Scott  intended,  by  what  he  did,  to 

was  given  to  the  bankrupt,  upon  his  apphca*  assert  his  right  to  a  deficiency  decree,  whether 

ik>n,  to  have  the  suit  and  proceedings,  in  what-  Ellery  was  dischar^d  or  not  in  bankruptcy, 

ever  court  pending,  stayeid  until  the  question  he  should  have  instituted  a  new  suit,  or  ffiven 

of  his  discharge  was  settled,  subject  to  the  con-  due  personal  notice  of  his  purpose  to  appfv  for 

dition  that  there  was  no  unreasonable  delav  in  such  a  decree  in  the  foreclosure  suit;  in  either 

•Ddeavoring  to  obtain  the  discharge,  and  to  of  which  cases  Ellery  could  have  pleaded  his 

the  farther  condidon  that  the  court  in  which  discbarge  in  bankruptcy.    Neither  of   these 

iBbe  action  was  pending,  with  leave  of  the  courses  was  pursued,  but  a  deficiency  decree 

hankmptcy  court,  could  proceed  for  the  pur-  was  obtained  in  violation  of  the  statute,  and 

pose  simply  of  ascertaining  the  amount  of  the  without  notice  to  Ellery.    It  was  obtained  un- 

debt,  80  that  it  could  be  proved  in  bankruptcy,  der  circumstances  that  amounted  to  a  fraud  in 

If  the  bankrupt  failed,  in  a  case  of  that  kind,  law,  and  the  decree  below,  vacating  it  and  en- 

to  make  his  application  for  a  stay  of  proceed-  joining  the  appellant  from  enforcing  it,  was 

lags,  the  lurisdiction  to  proceed  to  final  judg-  clearly  right. 

■lent  against  him,  whether  the  action  was  Decree  affirmed 
pending  in  a  state  or  in  a  federal  court,  was 

BOt  imp(Bdred  by  section  5106.    Eyater  v.  Oaff,  ' 
n  U.  8.  621  [28:  408];  Davis  v.  Friedlander, 

lOi  U.  8.  670.  575  [26:  818,  819];  Bill  v.  Hard-  CHARLOTTE,  COLUMPIA  &  AUGUSTA 

ing,  107 U.  S.  681,  684  [27:  493,  494];  Dimoek  RAILROAD  COMPANY,  Jiff,  in  Err.,         [88^ 

▼.  Beware  Capper  Go.  117  U.  S.  559,  564  [29:  v.                               '         "-      .' 

SJ:  ^^'(^?*^ji»^L  !?iS"  %^'^'  ^^  WADE  HAMPTON  GIBBES,  Treasurer  of 

[80:  IWO,  986];  JBe  aenepeUr,  4  Ben.  68.  Richmond  Coitntt 

The  present  case  falls  distinctly  under  sec-  Richmond  oouhty. 

S2R.^^^5r?  tended  by  the  Act  of  June  22d,  <see  b.  a  Reporter's  ed.  886-aeB.) 
1874.    When  Scott  proved  his  debt  in  the 

•IS*S^*!Z-.^^^^#^l^iT^'!^^!i\"^^^^^P®?^  8otith  Carina  Bailroad  Law  eonntitutional^ 

S?^®^»^^?  f^  f  ^i  f^  ^  discharge  In  the  jrourteerUh  Constitutional  AmendmenP-rail^ 

SSTw^h^  ^^;  Z^l^tJ'Tr.^^^TA^  ♦^  corporations,  sul^ect  to  Ugistative  regu^ 

SS!ij?^2JS  w«^^nl!^^°*^?l? k1  i^^  ^^  lationJ^ protection efthsLws-^apehses 

Misoeptible  of  no  other  construction.    Ills  of  ^  The  South  CarollDa  railroad  law  of  1882,  author* 

J8o  consequence  that  Scott  was  without  knowl-  jzUng  asseflsment  and  tax  upon  the  railroad  oom- 

\|dge  at  the  time  the  deficiency  decree  was  ren-  panles  to  meet  the  expenses  and  salaries  of  the 

dmd  that  Ellery  had  been  discharged.    By  State  Bailroad  Commissioners,  is  not  in  conflict 

Cfroving  his  debt  in  the  bankruptcy  court  he  ■ 

pacame  a  party  to  the  proceedings  in  bank-  Note.— CorporatlotMtoTktfn  deemed  cittMrw  or  per- 

pUsjt  ana  surrendered  the  right  to  proceed  «"»«,  see  note  to  United  States  v.  Amedy,  6: 602. 

tlM  Iowa  suit  untfl  the  quesSon  of  Ellery's  -^  ^  ^^^  **  ^^  process  of  tow,  see  tiote  to  Pearw 

tfscbari^  was  determined,  and  he  was  bound  "^^  ^:  ^5S^\.^'  **^      *  .    rr  «  ^  cu  *    r^^ 

%i^  know,  when  he  took  thi  deficiency  decree,  ^^^^J^^JlZ.^^^         YiHT^t^^ 

^Waftit^H.  ^^•  «.^f  ♦i*^  i>««i,...^«  u„^  4«  *«^*  v^  1  wttwion,  fte  eonst/niction  ana  effect^  see  note  to 

S^^^^i*?"®  ^*°^'"P^¥^i°u??  ^?  United  states  V.  Reese,  28:  568. 

-5harged.    After  proving  his  debt  to  the  ^  to  power  of  states  to  tax.  see  note  to  Dobbins 

ikruptcy  court,  he  could  not  proceed  in  the  v.  Erie  County,  10: 1022. 

ra  suit  unless  Ellery  was  refused  a  dis-  That  taxatUm  of  stock  or  shares  in  corporation 

Tge,  or  unless  the  proceedings  in  bank-  does  not  impair  obltgation  of  contracts;  taxation  of 

Mptcy  were  determined  without  a  discharge,  shares  of  national  banks  and  other  corporations^  see 

jUd  such  would   have  been,  no  doubt,  the  f u>te  to  Providenoe  Bank  v.  BiUings,  7:060. 

Wiew  of  the  learned  Judge  who  rendered  the  Asto  exemption  from  taxation;  whetl^er  a  eontract 

^■-^clency  decree,  if  he  had  been  informed  at  ^^^^  ^*  implied,  see  noU  to  Tucker  v.  Fergu- 

»  time  that  Scott  had  proved  his  debt  or  *°°'  ^''^'         ,  ^     ^,      ^      ^    ^  s^      « 

[m  in  the  bankruptcy  court,  and  that  a  dis-  ./^'^^  n^ZSm""^^.!^ I^tl^t^^ 

—aige  had  been  grant^  to  the  bankrupt.  chTcaL  20^ 

^^  appellant  Fays  some  stress  upon  the  fact  ^^  to  when  'taxes  UUodllv  assessed  can  be  reeoe- 

mat  when  the  decree  of  foreclosure  and  sale  ^red  baclt^  see  noU  to  Erskine  v.  Van  Arsdale. 

was  entered  the  catise  was  continued  until  the  21:  63. 

i^  t.  &  lOol 
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with  the  fourteenth  ■mendment  of  the  U.  8.  Oon- 
stltution. 

&  Private  corporations  are  penoiis  within  the 
meaning  of  the  fourteenth  amendment  of  the  U. 
8.  Ck>o8titution. 

8w  Thouffh  railroad  oorporatlons  are  inivate  cor- 
porations as  distinguished  from  thora  created  for 
municipal  and  gOYemmental  purposes,  their  uses 
are  public. 

4.  Railroad  corporations  being  the  recipients  of 
special  privileges  from  the  State,  to  be  exercised 
in  the  Interest  of  the  public,  and  assuming  the 
obligation  to  transport  all  persons  and  merchan- 
dise upon  like  conditions  and  at  reasonable  rates, 
their  business  is  deemed  affected  with  a  public 
use,  and  to  the  extent  of  that  use  is  subject  to 
legislative  regrulations. 

Sb  Requiring  that  the  burden  of  a  service  deemed 
essential  to  the  public  in  consequence  of  the  ex- 
istence  of  the  railroad  corporations  and  the  exer- 
cise of  privUeges  obtained  at  their  request,  should 
be  t>ome  by  the  corporations  in  relation  to  whom 
the  service  is  rendered,  and  to  whom  it  is  usef  ul« 
is  neither  denying  to  them  the  equal  protection 
of  the  laws  nor  making  any  unjust  discrimination 
against  them,  all  railroad  corporations  in  the 
State  being  treated  alike  in  this  respect. 

t.  The  legislative  and  constitutional  provision  of 
the  State,  that  taxation  of  property  shall  be 
equal  and  uniform  and  in  proportion  to  its  value, 
is  not  violated  by  exacting  fix>m  the  railroad  cor- 
porations in  the  State  a  contribution  according 
to  their  gross  income  in  proportion  to  the  num- 
ber of  miles  of  railroad  in  the  State,  to  meet  the 
expenses  of  the  railroad  conunission. 

T.  Where  the  interests  of  the  pubUc  and  of  indi- 
viduals is  blended  in  any  work  or  service  im- 
posed by  law,  whether  the  cost  shall  be  thrown 
entirely  upon  the  individuals  or  upon  the  State, 
or  be  apportioned  between  them,  is  a  matter  of 
legislative  direction. 

[No.  41.] 

Argued  Oct.  20, 1891.      Decided  Jan.  4, 1892, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina,  to  reTiew  a  Judg- 
ment of  that  court,  affirming  a  ludraient  of 
the  Court  of  Common  Pleas  for  Richland 
County,  in  that  State,  in  favor  of  defendant 
dismie^ing  a  suit  brought  by  the  Charlotte, 
Columbia  &  Augusta  Railroad  Company 
against  the  Treasurer  of  Richland  County,  for 
the  recovery  of  a  tax  alleged  to  be  illegally  as- 
sessed against  said  company  and  which  it  paid 
under  protest    Afflrmid. 

Statement  by  Mr.  Justice  Field: 
The  plaintiff  below,  and  in  error.  The 
Charlotte,  Columbia  &  Augusta  Railroad 
Company,  la  a  corporation  existing  under 
the  laws  of  the  states  of  North  Carolina, 
South  Carolina,  and  Gteorgia.  Its  road  and 
other  property  are  situated  in  the  county 
of  Richmond,  Qeoreia,  and  in  the  counties 
of  Aiken,  Edgefield,  Lexington,  Richland, 
Fairfield,  Chester,  and  York,  South  Carolina, 
and  in  the. county  of  Mec^lenberg,  North 
Carolina. 

By  the  Legislature  of  South  Carolina  a 
general  railroad  law  was  pnssed  in  1S78, 
prescribing  numerous  provisions  for  tiie  reg- 
ulation and  government  of  railroads  in  that 
State.  That  law,  as  amended  in  some  par- 
ticulars, was  incorporated  as  chapter  40  in 
the  general  statutes  of  the  State,  in  1882.  It 
providea  for  the  appointment  by  the  governor 
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of  three  railroad  commissionerB,  chirged  t<i 
see  to  the  enforcement  of  ita  variooi  no 
visions,  each  of  whom  is  to  Teoeive  t  nitry 
of  two  thousand  dollars  a  year,  to  be  pui 
out  of  the  treasury  of  the  State  in  the  nana 
provided  by  law  tor  the  salaries  of  odwr 
state  officers;  and  also  that,  ''theemireu* 
penses  of  the  railroad  commission,  iodiidiaf 
all   salaries  and  expenses  of  every  kind, 
shall  be  borne  by  the  several  corpontigw 
owning  or  operating  railroads  within  thi» 
State  according  to  tiieir  gross  income  pro- 
portioned to  the  number  of  miles  to  the 
State,  to  be  proportioned  by  the  comptroller- 
general  of  the  State,  who  on  or  before  tb^ 
hrst  day  of  October  in  each  and  eveiy  yev 
shall  assess  upon  each  and  every  corpondoa 
its  just  proportion  of  such  expenses  in  pio- 
portion  to  its  said  gross  income  for  the  cur- 
rent year  ending  on  the  80th  day  of  Jut 
next  preceding  that  on  which  the  nid  imb- 
ment  is  made ;  and  the  said  mwrMmmt  ihill 
be  charged  up  against  the  said  corpontioei 
respectively,  under  the  order  and  directioD 
of   the  comptroller- general,   and  shall  be 
collected  by  the  several  county  treaiuren  m 
the  manner  provided  by  law  for  the  oolIecticD 
of  taxes  from  such  corporations,  and  ihtll 
be  paid  by  tHe  said  countv  treaauren  u  col* 
lected  into  the  treasury  of  the  State  ii  like 
manner  as  other  taxes  collected  by  them  for 
the  State." 

For  the  fiscal  year  of  1R88  the  plaintiff 
was  charged  on  the  books  of  the  ooanij 
treasurer  of  Richland  County,  in  South  Ctt- 
olina,  with  the  sum  of  $987.75.  beiag  ihr 
amount  assessed  as  a  tax  against  that  cob- 
pany  as  its  entire  proportion  of  the  stlarici 
and  expenses  of  the  railroad  oommiaiidKii 
of  the  State,  and  being  its  propoitioa  for  ill 
the  counties. 

The  plaintiff,  deeming;  the  same  to  be  as- 
just  and  illegal,  paid  the  same  under  {woietf 
and  institute  the  present  suit,  under  a  lav 
of  the  State,  to  obtain  a  Judicial  detefmiaa- 
tion  that  it  was  wrongfully  and  illegilW 
collected,  and  the  certificate  of  the  oomt 
that  it  should  be  refunded. 

In  its  complaint  it  alleges  that  the  tu  i* 
illegal  because  assessed  in  proportios  to  ik 
cross  income  of  the  plaintiff  instead  of  beia^ 
in  proportion  to  the  value  of  its  property, 
and  because  its  imposition  is  in  onolBKi  wiik 
the  constitution  of  the  State  in  sevenl  ptf  P 
ticulars  mentioned ;  and  also  in  riolatioB  of 
the  fourteenth  amendment  of  the  Coartiti 
tion  of  the  United  SUtes,  by  which  esrh  Saii 
is  forbidden  to  deprive  any  person  of  pnpertf 
without  due  process  of  law.  or  lo  deay  ts 
any  person  within  its  jarisdictlon  the  tqm\ 
protection  of  the  laws,  In  this,  that  the  Act 
and  amendments  authOTising  it  reqaire  nil 
road  companies  of  the  State.  excloaiTely.  i> 
par  the  salaries  and  expenses  of  thpec  Mk 
officers,  no  other  persons  In  the  Stale  beia$ 
required  to  contribute  any  poction  of  tk 
same,  and  require  them  to  pay  a  tai  of  • 
nature,  character,  and  amount  not  reqaiisd  flf 
other  corporations  and  persons  withis  A* 
jurisdiction  of  the  State.  ThB  attoner-i* 
eral  of  the  State  appeand  for  tlw  tnatsnr 
of  Richland  County,  and  adaitled  that  tiri 
officer,  under  the  order  and  dinctir**  '^  '^ 
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Mass.  11;  Sepbum  t.  Ihinlop,  14  XT.  S.  1 
Wheat.  197  (4:  70);  English  y.  Foxall,  27  U.  8. 
2  Pet  595,  612  (7:  581,  537);  WatU  y.  Wa^fdfe. 
81 U.  S.  6  Pet.  889,  402  (8:  487,  442);  Walden 
V.  Bodldif,  89  U.  S.  14  Pet.  156  (10:  898);  Hiem 
V.  MiU,  13  Ves.  Jr.  119,  128;  Roche  y.  MargeU, 
2  Sch.  &  Lef .  721,  729;  StaU  v.  McKay,  48  Mo. 
598;  Real  Estate  Sav.  Inet.  y.  OoUoni&ue,  68 
Mo.  295;  Muenke  v.  Bunch,  7  West.  Rep.  761, 
90  Mo.  507;  Story,  Eq.  PL  §  40;  1  Story, 
Eq.  Jur.  §71;  Parkhurst  y.  Van  Cortlandi, 
1  Johns.  Ch.  273.  1  L.  ed.  188;  Andrews  y. 
Broten,  8  Cusb.  186;  Pingree  y.  Coffln,  12  Gray, 
805. 

A  party  who,  by  lone  acquiesoenoe  recog- 
nizes a  contract  not  legally  bindine  upon  him, 
but  obtains  its  benefits  and  carries  it  into  effect, 
i?Ul  not  afterwards  be  suffer^  by  a  court  of 
equity  to  repudiate  it 

VnUm  Pac  R,  Co,  y.  McAlpine,  129  U.  8. 
814  (82:  676);  Bigelow,  Estoppel  (4th  ed.)  661- 
668;  De  Bussche  v.  Alt,  L.  R.  8  CJb.  Div.  286, 
814;  Leeds  v.  Amherst,  2  Phfll.  Ch.  117.  123; 
Caimeross  y.  Lorimer,  7  Jur.  N.  S.  149;  Lester 
y.  Foxaroftf  1  Lead.  Caa.  Eq.  (4tb  Am.  ed.) 
1027;  Dolde  y.  VodUka,  49  Mo.  98, 101;  Adams 
y.  RoektoeU,  16  Wend.  802, 808;  Chicago  d  N. 
W.  R.  Co,  V.  PeopU,  91  IlL  251,  255. 

Whenever  necessary  for  the  ends  of  justice, 
m  court  of  equity  will  award  compensation  hi 
damages  in  lien  of  specific  performance,  or 
when  the  plaintiff  has  no  remedy  at  law  and 
would  otherwise  fail  of  relief  to  whicb  he  is 
equitably  entitled.  The  peculiar  province  of 
a  court  of  chancery  is  to  adapt  its  remedies  to 
the  circumstances  of  each  case  as  developed 
by  the  trial. 

Mobile  County  y.  iTtmfta^,  102  U.  8.  706 
(26:  242);  PraU  y.  Lav>,  18  U.  8.  9  Cranch, 
498  (8:  804);  Hepburn  y.  DurOop,  14  U.  8.  1 
Wheat.  197  (4:70);  Fry,  Spec.  Perf .  (8d  Am.  ed.) 
606;  Phillips  v.  Thompson,  1  Johns.  Ch.  150. 1 
L.  ed.  95;  Andrews  y.  Brown.  8  Gush.  130, 184; 
Morss  y.  Elmendoff,  11  Paige,  288,  5  L.  ed. 
188;  State  y.  McKay,  43  Mo.  598;  Woodman  y. 
Freeman,  25  Me.  581;  Masson's  Arm,  70  Pa.  26; 
Denton  y.  Stewart,  1  Cox,  258;  Greenaway  y. 
Adams,  12  Yes.  Jr.  895;  Clinan  y.  Cooke,  1 
Sch.  &Lef.  22;  Kingr.  King,  1  Myl.  &E.  442. 
The  Ferry  Company  is  entitled  to  compensa- 
tion for  the  railway  tracks  taken  away,  against 
Its  objection  by  the  receiver;  these  were 
permanently  attached  to  and  part  of  Uie  soil: 
the  doctrine  of  trade  fixtures  cannot  be  applied 
to  them. 

Oaheston  H,  d  H,  R.  Co,  y.  Cowdrey,  78  XT. 
8.  11  Wall.  482  (20:  206);  United  States  v.  New 
Orleans  R.Co,'7d\J.  8. 12  WaU.  865  (20:  486): 
Fdlmer  y.  Forbes,  28  111.  801;  Lehigh  Coal  A 
Jfav,  Co,  y.  Central  R  Co.  of  New  Jersey,  35 
K.  J.  Eq.  879;  First  Nat,  Bank  of  Salem  v. 
Anderson^  75  Ya.  250;  Wee^en  y.  St.  Paul  d 
I      P,  R,  Co.  4  Hun,  529;  8  Wood,  Railway  Law, 

1628. 
eHe       Messrs.  Iiawrenee  Mazwell»  Jr.,  Oar- 
iih^^  iandPoUardwud  Wm.  M.  Ramsey,  for  appellee: 
ooe  ^_Appellant  is  not  entitled  to  recover  for  use 
to  ^^W^  occupation. 

iiBd«f  9udding  y.  BUI,  16  ID.   61;  McNair  y. 
f  •  c?°  nJprfe.  16  IlL  24. 

tbe  ^'SjjVpty  in  equity  cannot  recover  on  a  case, 

jf  Ib^  Am-r^  d^^>^°(  ^™  ^^A^  made   bv  the 

254;  ^^^ijbgs,  but  absolutely  inconsistent  with  it. 


Morris  y.  TiOson,  81  m,  607.  616;  Crock 
Lee,  20  U.  8.  7  Wheat  622,  527  (5:  618, 1 
Jeffrey  v.  Stephens,  6  Jur.  N.  8.  947;  Lege 
Miller,  2  Yes.  8r.  299;  Shields  y.  Barrou 
U.  8.  17  How.  180  (16:  158);  Verona 
Mercantile  Ins.  Co,  1  Edw.  Ch.  46,  6Ii.  ed 
Mawr  V.  Dry,  2  Sim.  &  Stu.  118. 

Under  the  general  prayer,  other  relief 
be  granted  than  that  which  is  particul 
prayed  for.    But  such  relief  must  be  agree 
to  the  case  made  by  the  bill. 

1  Dan.  Ch.  Pr.  (6th  ed.)  379,  882;  Chal 
y.   Chambers,  6  Harr.  &  J.  29;  Thomaso 
Smithson,  7  Port.  (Ala.)  144;  Driverr.  Fori 
5  Port.  (Ala.)  9;  Strange  v.  Watson,  11 
324;  Wright  y.   Wilkin.  4  De  G.  &  J. 
Micou  y.  Ashhvrst,  55  Ala.  607;  Shields  v. 
row,  58  U.  8.  17  How.  180  (15:  158). 

Mr,  Justice  Brown  delivered  tbd  opi 
of  tbe  court: 

When  the  Railway  Company  became 
purchaser  at  judicial  sale  of  the  propc 
assets,  and  franchises  of  the  Railroad  C 
pany,  it  found  the  latter  in  possession 
tract  of  land  upon  Bloody  Island  in  the  '. 
sissippi  River,  making  use  of  the  same 
its  tracks,  depots,  warebouses,  and  other 
minal  facilities,  and  also  sending  to 
receiving  from  St.  Louis  at  this  poin 
passengers  and  freight  by  steamers  not 
own.  It  knew,  or  was  bound  to  know, 
this  property  did  not  belong  to  the  Rail 
Company.  As  the  record  shows  that  i 
mained  in  possession  of  these  premises  foi 
next  fourteen  years,  using  the  same  for  c 
nine  years  of  this  time  as  they  had  be 
been  used,  sending  its  passengers  and  fre 
to  and  from  St.  Louis  in  the  boats  of 
Ferry  Company,  and,  in  the  language  o1 
answer,  **  treated  the  contract  as  In  full  i 
and  binding  upon  them, "  it  must  be  assu 
that  it  was  fully  informed  of  the  owner 
of  such  property,  and  the  terms  of  the 
tract  under  which  it  was  held  and  emp1< 
by  the  Railroad  Ck)mpany. 

(1)  Under  these  circumstances  what 
the  legal  relation  of  the  Railway  Comi 
to  this  contract?  In  a  case  between  t 
same  parties,  (94  111.  88,)  the  Supi 
Court  of  Illinois  held  that  the  covenants 
tained  in  the  contract  of  April,  1858.  ^ 
not  such  as  ran  with  the  land,  and  that 
relationship  of  landlord  and  tenant  was 
created  by  such  contract  between  the  'B 
Company  and  the  Railroad  Company, 
deed,  the  fact  that  the  Railway  Company 
its  receiver  continued  in  the  occupatio 
this  property  for  over  seventeen  years.  ' 
the  tacit  consent  of  the  Ferry  Company, 
without  any  suggestion  of  a  tenancy 
damand*for  rent,  is  sufficient  of  itself  to  e 
that  the  relations  between  them  were  not  t 
of  landlord  and  tenant.  Such  relation 
will  never  be  implied  when  the  acts  and 
duct  of  the  parties  are  inconsistent  witi 
existence.  In  Carpenter  y.  United  State. 
U.  8.  17  Wall.  489,  498  [21 :  680,  681 
was  held  by  this  court  that  no  reason  foi 
implication  of  a  tenancy  existed,  **  whe 
express  contract  or  an  arrangement  bet^ 
the  parties  shows  that  it  was  not  intende 
them  to  constitute  the  relation  of  land 

] 


/ 


SUFBKMB  CODBT  OF  THB  TJBITED  i 


their  condilton,  nnd  the  manner  In  which 
they  are  opcraicd  with  leterence  to  the  se- 
curitj  and  comfort  of  the  public,  and  com- 
pllauce  witb  the  provleJona  of  their  charters, 
and  the  luws  of  tlie  Btat«.  Whenever  it 
appears  to  them  that,  a  railroBd  corporation 
has  Tiolated  anv  law,  or  neglected  In  any 
respect  or  partfcular  to  comply  with  the 
terma  of  its  charter,  especially  in  regard  to 
connections  with  other  railroads,  the  rates 
ot  toll  and  the  time  acheduleb,  they  ara  ob- 
liged to  give  notice  thereof  U>  such  corpora- 
tion ;  anil,  if  the  violation  or  neglect  is  con- 
tinued after  such  notice,  to  apply  to  the 
courta  for  an  injunction  to  leatrain  the  com- 
pany complained  of  from  further  continuing 
to  violate  the  law  or  the  terms  of  its  charter. 
And,  whenever  it  appears  that  repairs  are 
necessary  to  any  sudi  Kwd,  or  that  any  addi- 
tion to  the  rolling  slock,  or  any  enlargement 
or  improvement  In  the  stations  or  station- 
houses,  or  any  modification  of  the  rates  of 
fare  for  transporting  freight  or  passengers, 
or  any  change  in  tbo  mode  of  operating  the 
road  and  conducting  its  business  is  reason- 
able and  eipedient,  in  order  to  promote  the 
security,  convenience,  and  comfort  of  the 
public,  they  are  required  to  give  information 
to  the  corporation  of  the  improvements  and 
changes  adjudged  to  be  proper,  and.  if  tbo 
company  fail,  within  sixty  days,  to  adopt 
the  suggestions  made,  to  take  such  legal  pro- 
ceedings as  may  be  deemed  eipedient  to  com- 
pel them.  It  IS  their  duty  to  listen  to  com- 
plaints against  a  railroad  company  made  by 
the  authorities  ot  any  citv,  town  or  county, 
and  to  xive  its  officers  due  opportunity  of 
explanation,  and,  if  the  complaint  is  sus- 
tained, to  require  the  corporation  to  remove 
the  cause  of  complaint.  They  are  required 
to  investigate  the  cause  of  any  accident  on 
the  railroad  resulting  in  the  loss  of  life,  and 
ot  any  accident  not  so  resulting,  which  shall 
require  investigation,  and  to  make  annual 
reports  to  the  Legislature  of  their  official  acta, 
Including!  such  statements  and  explanations 
as  will  disclose  the  actual  working  of  the 
system  of  railroad  transportation  in  its  bear- 
ing upon  the  business  and  prosperity  of  the 
State,  with  such  suggestloos  as  to  the  gen- 
eral railroad  policy  of  the  State,  or  as  to  any 
part  thereof,  or  as  to  the  condition,  aSalrs, 
or  conduct  of  any  of  the  railroad  corpora- 
tions, as  may  seem  to  tbem  appropriate,  with 
a  special  report  of  all  accidents,  and  the 
causes  thereof,  for  the  preceding  year.  All 
contracts,  agreements  or  arrangements  of  any 
and  erery  nature,  made  by  any  mllroad  com- 
paoT,  doing  business  In  the  State,  for  the 
pooling  of  earnings  of  any  kind  witb  any 
other  railroad  company  or  companies,  are  to 
he  submitted  to  ttte  commissioners  for  their 
inspection  and  approval,  so  far  as  they  may 
be  affected  by  any  of  the  provisions  of  the 
Act  tor  securing  to  all  perbons  just,  equal, 
and  reasooable  facilities  for  transportation  of 
freight  and  passengers :  and  if  the  contracts, 
agreements,  or  arrangements  shall,  in  the 
opinion  of  the  coramiMlonets,  in  any  way  be 
in  violation  of  the  provisions  of  the  Act, 
the  commissioners  arc  to  notify  the  railroad 
companies,  in  writing,  of  tbeir  objections 
thereto,  specifying  tbem,  and  if  the  railroad 
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wtotiw 

only  tn  tfaa  ezaot  point  nfsed  bj-  the  plwUns* 
or  detfdgd,  mnd  doa  not  opente  m  ft  bar  to  a 
MBinidlaltfarotlur  braaohw  of  tbe  mm«  odtb- 
MKin;  althoniA  It  tlM  jadcment  be  apon  plead- 
toga  lad  proob.  the  eauippel  extendi  not  onlr ' - 


«.  WliBn  Um  facta  of  UMoaMtbaw  the  plaintiff  to 
have  aa  eqaltable  title  to  rell^.  thb  oourt,  wbUe 
It  maj'  IM  tuiAble  to  aSotd  aaoh  relief  ursn  tlie 
ease  ouUle  br  tlie  bill,  mar  Temand  tke  ea«e  to  tbe 
oonrt  beluw  tor  an  amendinent  of  tbe  pleadlnsi 
and  aoch  further  proceed tng«  u  maj' be  ]uat. 

%  Aa  between  landlord  and  tenant,  whataver  la 
afflzed  to  tbe  laod  bj  tbe  tenant  for  tbe  puipoae 
of  trade,  wbethar  ttbemadeof  woodorbrlch,!* 
ramorable  at  tb«  end  of  the  term. 

<  ftallafiB(anedtotberaadbudofBraUroadniB7. 
upon  the  attaDdonnMot  oi  that  portlOD  of  tbe 
nwLbe  removed  by  tho  oompoor.  where  It  hai 
oooupled  tbe  land  by  BRreement  with  and  permla- 
•lon  of  the  owner.  _ 

[No.  27.] 

Argved  Oet.  T4, 1891;  r«-argvment  oritrtd  Oct. 
19,  1891;  r&^irgued  Dee.  3,  1891.  Decided 
Jan.  4, 189t. 

APPEAL  from  a  decree  of  tbe  Otrcuit  Conrt 
of  the  TJoited  States  for  the  Soutbem  Dis- 
<trict  of  IlliDoia,  diitDiBdng  tbe  intervening  pe- 
tition of  Ibe  Wig^rina  Ferry  Company,  in  a  suit 
for  the  foreclosure  of  a  mortgSKe  upon  tbe 
property  of  the  Obio  and  Hlssisslppi  Rsilwaj 
Company;  the  pciilienbein;  to  obtain  compen- 
•atlon  for  tbe  use  and  occupulion  of  lands  by 
the  railway  company  and  lis  receiver,  Ba- 
■*ened  withi/vt  einU  and  eaae  rtnumded  for  fur- 
tlifT  proeetding*. 

For  another  case  between  tbe  same  parties, 
«ee  M  ni.  83. 

Statement  by  Mr.  Juttiee  Brown: 
Tbis  WBS  an  appeal  from  a  flnal  decree 
dismiaains  an  Intervening  petition,  filed 
December"  21,  1878,  by  tbe  Wiggins  Ferry 
Company  in  a  suit  for  the  foreclbaure  of  a 
mortKBge  upon  the  property  of  the  Obio  and 
Mississippi  Railway  Compaoy.  The  pe- 
titioner was  a  corporation  created  to  1898  for 
the  purpoee  of  operating  a  ferry  across  tbe 
Mississippi  River  at  Ht.  J^uis,  Hissouri. 
The  object  of  this  intervening  petition  was 
to  obtain  compensation  for  tbe  use  and  occu- 
pation by  the  railway  company,  from  July 
1,  1863,  to  November  IB,  1878,  and  by  John 
King,  Jr.,  receiver  of  tbe  said  company, 
from  that  date  to  February  SO,  1880,  of  cer- 
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to  construct,  maintAin.  and  oae  upon  mmA 
over  a  ceitain  parcel  vt  land  on  Bloody  In- 
land, therein  described,  tncb  tneks,  depots 
warehouses,  and  other  bulldloga  M  the  R*il- 
load  Company  ahould  find  new  wary  and  ooa- 
venlent  to  be  constructed  and  used  foi  tto 
purpose  of  Its  bueinMO,  tosetber  with  a 
right  of  way  over  an  adjoiniag  piece  of 
land,  with  the  right  to  have  and  to  bold  tbe 
same  ao  long  aa  tbey  should  be  used  and  em- 
ployed tor  uie  uses  and  purposes  of  the  rail- 
road, as  therein  speciBM,  and  for  no  othtf 
purpose,  even  for  evnr. 

In  consideration  Uienof,  the  Rallraad  Ceaa- 
pany  covenanted  and  agreed : 

1.  To  pay  all  taxee  on  Mid  parcels  o< 
Ituid. 


,     ,  .      , .        1>J  "f 

other  person  claiming  under  said  conuacL 

S.  That  the  Railroad  Company  atMuld  al- 
ways employ  the  Ferry  Company  to  tnnaport 
for  it  acKMB  Uie  Mississippi  River  all  pencoa 
and  property  that  might  im  taken  acroM  Mid 
river  either  waj  by  tbe  Railroad  CompAnr, 
"to  or  from  Bloody  Island,''  eitlier  for  tM 
purpose  of  being  transported  on  tiM  nilioad, 
or  luiving  been  brought  to  Mid  river  npi» 
said  railroad,  so  that  the  Fetrj  Company,  ita 
legal  repreaentativea  and  asslgna,  shoold 
have  tbe  profit  of  the  transportation  of  all 


pany,  either  to  or  from  St.  Louis,  tbe  Fenr 
Company  chorirlng  tor  Mid  ferriage  as  low 
ralee  aa  chargod  t^  it  to  any  other  party  be- 
tween St  L^ls  and  Bloody  Islnwl.  wbicb 
ferriage  ^old  be  paid  by  tbe  said  Railnwd 
Company  to  tbe  f^rxy  Co  mynny.  lis  legal 
representatives  and  assigns,  uAtiere  of  Mid 
ferry. 

4  and  S.  That  the  Railroad  Company  abonld 
rrade  and  pave  a  certain  piece  ofgnmad 
across  the  front  of  the  propeity,  and  keep  the 
same  open  and  in  repair  for  a  wharf  or  altut 
for  tbe  frse  pasMtn  of  all  peierae,  vehicles. 
and  property,  and  that  the  Ferry  Company 
dioufd  be  entitled  to  irbarfage  upon  tl* 


OE  ail  iJciBuiia. 

8.  That  tbe  loU  conveyed  should  be  naed 
for  tbe  purpoee  of  rfght  of  way,  deMt&  and 
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1891. 
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Railroad  Company  should  become  the  prop- 
erty of  the  landlord,  when,  by  the  terms  of 
the  contract,  the  Ferry  Company  had  the  right 
to  put  an  end  to  it  at  any  time  upon  six 
months'  notice.  In  Van  ihsa  y,  Pcteard,  27 
U.  8.  2  Pet.  187  [7 :  874],  it  was-  held  that 
a  bouse  built  by  a  tenant  upon  land,  primar- 
ily for  the  purpose  of  a  dairy,  and  incident- 
ally for  a  dwelline  house  for  the  family,  did 
not  pass  with  the  land.  The  earlier  author- 
ities are  reviewed  in  that  case  by  Mr.  Justice 
Story,  and  the  conclusion  reached,  that  what- 
ever is  affixed  to  the  land  by  the  lessee  for 
the  purpose  of  trade,  whether  it  be  made  of 
bricK  or  wood,  is  removable  at  the  end  of  the 
term.  Indeed,  it  is  difficult  to  conceive  that 
any  fixture,  however  solid,  permanent,  and 
closely  attached  to  the  realty,  plnced  there 
for  the  mere  purposes  of  trade,  may  not  be 
removed  at  the  end  of  the  term.  In  the  case 
of  Wagner  v.  Olewland  db  T,  B,  Co,,  22  Ohio 
St.  563,  it  was  held  that  stone  piers  built  by 
a  railroad  company  as  part  of  its  road  on  lands 
over  which  it  had  acquired  the  right  of  way, 
did  not,  though  firmly  inbedded  in  the  earth, 
become  the  property  of  the  owner  of  the  land, 
as  part  of  the  realty;  and  that,  upon  the 
abandonment  of  the  road,  the  company  might 
remove  such  structures  as  personal  property. 

So  in  Northern  Cent.  R.  Co,  v.  Canton  Co., 
80  Md.  847,  it  was  held  that  the  rails  fastened 
to  the  road  bed  of  a  railroad,  as  well  as  the 
depots  and  other  buildings,  might,  under  cer- 
tain circumstances,  be  treated  as  trade  fix- 
tures, and  removable  by  the  company,  if  the 
surrounding  circumstances  showed  that  at  the 
time  the  rails  were  laid  upon  the  land  it  was 
not  intended  that  tbey  should  be  merged  in 
the  freehold.  In  that  case  the  road  was  built 
upon  land  under  a  license  and  permission  of 
the  owner.  It  is  entirely  clear  that  the  rails 
in  the  case  under  consideration  did  not  be- 
come part  of  the  realty,  and  that  the  receiver 
was  not  guilty  of  waste  in  removing  them 
from  the  land. 

But  for  the  reasons  above  stated,  and  under 
the  peculiar  and  exceptional  circumstances 
of  this  case,  we  think  the  decree  of  the  court 
below  should  be  reversed,  but  without  costs, 
and  the  case  remanded  for  such  further  pro- 
ceedings as  may  be  consonant  with  justice 
and  in  conformity  to  this' opinion. 


SIMMONS   CBEBK  COAL  COMPAIfY, 

Appt,^ 

JOb£PH  L  DORAN, 

(See  8.  a  Beporter^s  ed.  417-40(1) 

0wney  ef  puUio  landi— equity  juriedieHon  to 
rtform  instruments— knowledge^ichen  imputed 


to  eorporation — recitals  in  deeds,  when 
efridenee-— purchaser  of  lands  when  chai 
wi^  notice— actual  knowledge  or  notice— 
session  evidence  of  title  and  otener—laehe 
owner  in  bringing  action — allegation  of  j 
session — court  of  equity  can  establish  lost  d 

L  In  runnlnff  the  line  of  a  survey  of  publlo  Ic 
tn  one  direction,  if  a  dlffloulty  is  met  with, 
all  the  known  oalls  of  the  survey  are  met  by  i 
ning  them  in  the  reverse  direction,  this  maj 
properly  done. 

S#  Bquity  has  jurlsdiotion  to  reform  written 
struments,  where  there  is  a  mutual  mistake 
mistake  on  one  side  and  fraud  or  inequl  able  < 
duct  on  the  other;  but  to  Justify  such  refer 
tton  the  evidence  must  be  suffloiently  cogvO 
thoroughly  satisfy  the  mind  of  the  court. 

8.  Knowledge  or  actual  notice  of  all  the  con> 
tors  and  the  president  of  a  company  a8Bociate< 
gether  to  carry  forward  a  common  enterpria 
the  Imowledge  or  notice  of  the  company; 
where  constructive  notice  binds  them,  it  b 
the  company. 

4.  In  an  action  to  set  aside  deeds  as  a  cloud 
plaintiff^  title,  the  recitals  in  such  deeds  are 
as  against  plaintifT,  proof  of  the  payment  of 
purchase  money. 

fi.   A  purchaser  of  land   must  look  to  the 
papers  under  which  he  buys,  and  is  charged  y 
notice  of  all  the  facts  appearing  upon  their  f 
or  to  the  knowledge  of  which  anything  there 
peering  will  conduct  him. 

Ow  One  is  bound  by^  actual  knowledge,  or  ac 
notice  of  such  facts  and  circumstances  as  by 
ezerdse  of  due  diligence  would  lead  to  kn< 
edge,  of  another*8  title  to  Ian  i;  or  where  hi 
norance  is  the  result  of  gross  and  culpable  ni 
gence  he  is  equally  bound. 

7.  Actual  and  unequivocal  possession  is  not 
■because  it  is  incumbent  on  one  who  is  aboi 
purchase  real  estate  to  ascertain  by  whom  an 
what  right  it  is  held  or  occupied;  and  the  nee 
of  thisduty  isone  of  the  defaults  which,  ui 
plained,  is  equivalent  to  notice. 

5.  One  who  is  in  possession  of  land  having 
title,  is  not  guUty  of  laches  by  mere  delay  i 
his  rights  are  invaded  to  bring  an  action  tc 
aside  deeds  as  clouds  upon  his  title,  unless  by 
son  of  such  delay  an  equitable  estoppel  is  ere 
in  favor  of  the  adverse  claimant. 

0.   The  allegation  in  a  bill  in  equity  that  plaint 

seised  in  fee,  is  a  sufficient  allegation  of  po 

sion  of  land. 
10.   A  court  of  equity  has  jurisdiction  to  estal 

a  lost  deed,  although  in  an  action  at  law  proc 

the  loss  can  be  made. 

[No.  84J 
Argued  Nov.  6,  6, 1891.    Decided  Jan.  4,  t 

APPEAL  from  a  decree  of  the  District  C 
of  the  United  States  for  the  District 
West  Virginia,  that  certain  deeds  be  set  a 
and  annulled  as  clouds  upon  plaintiff's  title 
denying  defendant's  claim  to  the  lands. 
firmed. 


NoxB.— .^  to  erron  Ifisuroevft  oful  deseMiptions  In 
patents /or  Umds.  how  oonstttMd,  see  naU  to  Watts 
V.  Ltndsey,  6:  4S8. 

Inwhat  eases  eqitUy  wUl  reUeve  from  mistaJosor 
ignorance  of  natural  fact,  see  note  to  M*FeiTan  v. 
Tayuir,2:  486. 

Am  to  whether  equUy  wffl  relieve  against  a  mistake 
of  loto,  see  notes  to  Hunt  v.  Bousmanier,  7:  87« 
1:580. 

As  to  when  awards  wiU  he  set  aside  hy  a  court  of 


equUy^and  When  not,  see  note  to  BuroheU  v.  Mi 
16:90. 

As  to  eaneeOationof  deed  or  a  eontraet  in  eq 
for  frauds  'eoneeailment,  or  misrepresentation 
note  to  Meblett  v.  Macfarland,  28:  471. 

As  to  deed  avoided  in  agufty,  by  frauds  insa 
drunkenness^  duress^undue  inHuenee^  fraud  on  i 
riage^  from  ward  to  guardian,  fromheir  to  exeo 
cestui  qua  trust  to  trustee^  imbeeWtih  see  noi 
Harding  v.  Handy,  0:  420. 
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concliufon  of  Tact  nnd  law  upop  tbe  evidence 
bkken.  His  coDclusiooa  were  aummarized  u 
foil  owe; 

"1.  The  deed  of  April  1,  1868,  conveyed  i 
the  railroad  con^pauj  an  estate  of  limitations 
In  coDBJderation  of  tlie  covenanta  to  be  per- 
formed by  It,  and  when  that  companr  ceased 
to  use  the  premises  for  the  purpose  of  trans- 
acting its  business  tbe  contingency  happened 
whicb,  by  tbe  words  of  the  deed,  wastolimft 
the  estate,  and  the  estate  then  ipto  faeto  de- 
termined. 

"3.  Upon  the  determination  of  the  estate  of 
the  railroad  company  the  railway  company 
entered  Into  possession  of  the  premises  with 
the  tacit  consent  of  the  ferry  company  ;  and, 
by  the  mutual  acts  and  acqulsceuce  of  these 
two  parties,  an  equitable  estate  of  like  char- 
acter as  the  legal  estate  which  bad  existed 
by  virtue  of  the  deed,  with  tbe  same  recip- 
rocal rightg,  privileges,  and  obligations, 
was  created,  or  at  least  neither  party  wilt  be 
permitted  in  equity  to  deny,  to  the  prejudice 
of  the  other  party,  that  such  was  the  cose. 

"8.  The  railway  company  was  under 
equitable  obligation,  so  long  as  it  held  tbe 
premises,  to  perform  tbe  coveaants  forming 
the  consideration  of  tbe  grant,  including  the 
covenant  pertaining  to  ferria^,  tbe  same  as 
If  It  had  been  one  of  the  original  contracting 
parties. 

"4.   In  case  of  default  as  to  such  perfo 
once,  this  court  has  Jurisdiction  to  award 
equitable  compensation  In  moiicf  to  the  pe- 
titioner under  tbe  circumstances  in  this  case. 

"5.  The  defendants  have  partially  failed  to 
perform  their  equitable  obligation  as  to  fer- 


•jj- 


Equitable  o 


place  the  petitioner  la  as  good  condition  as 
that  Id  which  it  would  have  been  if  the  ob- 
ligation as  to  ferriage  had  been  fully  per. 
forned, 

"7.  Tbe  extent  of  anch  partial  failure  or 
the  loss  sustained  by  reason  thereof  docs  not 
clearly  appear  In  evidence,  and  a  reference 
to  talie  further  testimony  on  thla  point  fa 
recommended. 

'  8.  The  iron railsandotber  like  materiala 
necessary  for  tbe  purposes  of  the  grant,  laid 
by  the  delendanta  and  their  grantor  In  the 
trach  on  the  premises,  did  not  become  part 
of  the  realty,  and  tbe  defendants  bad  lawful 
right  to  remove  the  same  before  surrendering 
tbe  premises-" 

Exceptions  were  filed  by  both  parties  to 
bis  report,  upon  consideration  whereof,  the 
court  dismissed  tbe  fnlerveoiag  petition  at 
tbe  cost  of  tbe  Ferry  Company,  with  the  al- 
lowance of  an  appeal, 

dtWand  a.  A 

The  deed  in  nucsUon  did  not  create  the  rela- 
tion of  landlord  and  tenant. 

Wigginn  Ferry  Oo.  v.  Ohio  A  M.U.  Co.9t 
111.  88;  a  Wasbb.  Real  Prop.  (8d  ed.)  «8:  Tay- 
lor, Land.*  Ten.§  M;  Carpenter  t.  United 
State*.  84  U.  8.  IT  Wall.  489  (21:680);  Wood, 
Land.  A  Ten.  6;  2  Pom,  £q.  Jur.  498. 

Couna  of  equity  may  rightfully  enlertalu 
JurisdicUoD  and  give  relief  by  com 
1038 


or  damagea  i 
properly  set  i 
stances  requ 
should  be  ms 
the  equities  a 
Olinan  v. 
King,  1  Myl. 
ton,  8  Desaus 
B.  Mon.  25;  T 
lory.  Brrter. 
i  Dana.  STS 
Marsh.  070; 

This  being 
will  review  t 
under  the  prt 
consistent  w 
which  it  may 
to  do  complei 

Ridingt  v. 
Oily  Sat.  Ba 
8,  657  (82:753 
urn,  96  n.  8. 
58  U.  B.  17  H 
hiTt.  20  Fed 
F.  Int.  Oo.  Oi 
Babtan  y.  Jf 
984)1  Walden 
164(10:898.4 
8.  86.  72  127: 
n.  8. 1  Black 
67  V.  8. 2  Bli 

A  Jud^ei 
quenl  suit  be 
appear,  eilhei 
by  extrinsic  e 
was  raised  an 
and  It  is  all 
evidence  thai 
mined  in  tbe 

OromveU  i 
(34:198, 199); 
214);  Waikin 
V.  Sicklet,  63 
78  [:.B.6W 
Ch.  T.  BwhU 
V.  Jordan,  II 

This  court 

questions  of  | 
Swift  y.  7i 
871);  Mtfriek 
a  109  (a7:82^ 
The  O.  & 
at  foieclosun 
the  land  dea 
easemeut  grai 


G.  B.  IM;  » 
430;  KeeOe  v. 

Jf.  B.  a>.  T. 

Under  the 
of  equity  of tei 
prayer  and  ni 
and  any  relii 
made  by  the 
prayer.    The 

stancBiof  ex 

JfObnaa  1 

Gen.  T.  Hm 


M.m. 
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11;  Hepburn  T.  Dunlop,  14  XT.  S.  1 
Vhcat  197  (4:  70);  BnglM  ▼.  Foxall,  27  U.  8. 
B  Pet  095,  612  (7:  581,  587);  Watts  v.  W(ufdfe, 
Bl  U.  S.  6  Pet.  889,  402  (8:  487,  442);  Walden 
w.  BodUy,  89  17.  S.  14  Pet.  156  (10:  898);  Hiem 
w.  MiU,  18  Yes.  Jr.  119.  128;  Boehe  v.  MtyrgeU, 
1 8ch.  <&  Lef .  721,  729;  State  y.  McKay.  48  Mo. 
BQ6;  Real  Estate  Sat.  Inst,  y.  OoUonious,  68 
Mo.  295;  Muenks  v.  jB^ncA,  7  West.  Rep.  761, 
90  Mo.  507;  Story;  Eq.  PI.  §  40;  1  Story, 
Bq.  Jur.  §  71;  Parkhurst  y.  Van  Cortlandt, 
1  Johns.  Gh.  278, 1  L.  ed.  188;  Andrews  y. 
IXtmoa,  8  Cusb.  186;  Pingree  v.  Coffln,  12  Gray, 


A  party  who,  by  lone  acquiescenoe  recog- 

ses  a  contract  not  legally  binding  upon  him, 
bat  obtains  its  benefits  and  carries  it  into  effect, 
ivfll  not  afterwards  be  suffered  by  a  court  of 
iqaity  to  repudiate  it 

Union  Pac  B.  Co,  y.  MeAlpine,  129  U.  S. 
114  (82:  676);  Bigelow,  Estoppel  (4th  ed.)  661- 
MS;  De  Bussche  y.  Alt.  L.  R.  8  Gh.  Div.  286, 
ll'^  Leeds  y.  Amherst.  2  Phfll.  Gh.  117,  123; 
Qnmerossy,  Larimer,  7  Jur.  N.  8.  149;  Lester 
r*  Fexeraft^  1  Lead.  Gas.  Eq.  (4th  Am.  ed.) 
M87:  Dt^de  y.  Vodidka,  49  Mo.  98, 101;  Adams 
r.  B0eku)eU,  16  Wend.  802, 808;  Gliicago  db  N. 
W.R  Co.  y.  People,  91  III  251,  265. 

Wheneyer  necessary  for  the  ends  of  justice, 
fteouit  of  equity  will  award  compensation  in 
ianuiges  in  lien  of  specific  performance,  or 
vlien  the  plaintiff  has  no  remedy  at  law  and 
maid  otherwise  fail  of  relief  to  which  he  is 
■qoitably  entitled.  The  peculiar  proyince  of 
ftOport  of  chancery  is  to  adapt  its  remedies  to 
fto  drcnmstances  of  each  case  as  deyeloped 
hf  the  trial. 

MMle  County  y.  Kinibaa,  102  U.  S.  706 

B;  24S);  Pratt  y.  Law,  18  U.  S.  9  Granch, 
(8:  804);  Hepburn  y.  Dunlop,  14  U.  8.  1 
Wbeat.  197  (4:70);  Fry,  Spec.  Pert.  (8d  Am.  ed .) 
•08;  I^iilips  y.  Thompson.  1  Johns.  Gh.  150,  1 
lb  ed.  95;  Andrews  y,  Broum,  8  Gush.  180, 184; 
tferm  y.  Elmendarf,  11  Paise,  288.  5  L.  ed. 
UB;  8UUe  y.  McKay,  48  Mo.  598;  Woodman  y. 
JPHmum,  25  Me.  581;  Masson^s  Avp.  70  Pa.  26; 
D$nton  y.  Stewart,  1  Gox,  258;  Greenaway  y. 
AOami,  12  Yes.  Jr.  895;  Clinan  y.  Cooke,  1 
BdL  ft  Lef.  22;  King  y.  King.  1  Myl.  &  K.  442. 

The  Ferry  Gompany  is  entitled  to  compensa- 
tfoo  for  the  railway  tracks  taken  away,  against 
Bi  objection  by  the  receiver;  these  were 
■armanently  attached  to  and  part  of  the  soil: 
few  doctrine  of  trade  fixtures  cannot  be  applied 
to  them. 

Galveston  H  db  H  B.  Co,  y.  Cowdrey.  78  U. 
BL  11  Wall  482  (20:  206);  United  States  y.  New 
BHeans  B.Co,t9V.  8. 12  Wall  865  (20:  486); 
tkOmer  y.  Forbes.  28  HI.  801;  Lehigh  Coal  d 

rK  Co,  y.  Central  R  Co,  of  New  Jersey,  36 
J.  Eq.  879;  First  Nat,  Bank  of  Salem  v. 
Mmdenon,  76  Ya.  250;  Weetjen  y.  St.  Paul  db 

tj?.  Off,  4  Hun,  529;  8  Wood,  Railway  Law, 
8. 
r^Mee&n,  liawrenee  Maxwell,  Jr.,  Oar- 
■ntf  AQofYf  and  Wm.  M.  Ramsey,  for  appellee: 
^Appellant  is  not  entitled  to  recoyer  for  use 
mA  oocupatfon. 

^^hidding  y.  HiU,  15   ID.   61;  McNair  y. 
marts,  16  HI  24. 

4.  party  in  equity  cannot  recoyer  on  a  case, 

only  different  from  that  made   by  the 

•dfDgs,  but  absolutely  inconsistent  with  it. 

lU.  8. 


Morris  y.  TiUson.  81  HI.  607,  615;  Crocket  y. 
Lee,  20  U.  8.  7  Wheat.  622,  627  (5:  518,  514); 
Jdfrey  y.  Stephens,  6  Jur.  N.  8.  947;  Legal  y. 
Miller,  2  Yes.  Sr.  299;  Shields  y.  Barrow,  58 
U.  8.  17  How.  180  (16:  158);  VerjOanek  y. 
Mercantile  Ins.  Co,  1  Edw.  Gh.  46,  6  L.  ed.  54^ 
MaTor  V.  Dry.  2  Sim.  &  8tu.  118. 

Under  the  general  prayer,  other  relief  may 
be  granted  than  that  which  is  particularly 
prayed  for.  But  such  relief  must  be  agreeable 
to  the  case  made  by  the  bill. 

1  Dan.  Gh.  Pr.  (6th  ed.)  879,  882;  Chalmers 
y.  Cfiambers,  6  Harr.  &  J.  29;  Thomason  y. 
Smithson,  7  Port.  (Ala.)  144;  Driver y,  Fortner, 
5  Port.  (Ala.)  9;  Strange  v.  Watson,  11  Ala. 
824;  Wright  y.  Wilkin,  4  De  G.  &  J.  141; 
Micou  y.  Ashhvrst.  55  Ala.  607;  Shields  y.  Bor- 
row, 58  U.  8.  17  How.  180  (16:  158). 

Mr,  Justice  Brown  deliyered  th^  opinion 
of  the  court: 

When  the  Railway  Gompany  became  tne 
purchaser  at  Judicial  sale  of  the  property, 
assets,  and  franchises  of  the  Railroad  Gom- 
pany, it  found  the  latter  in  possession  of  c 
tract  of  land  upon  Bloody  Island  in  the  Mis- 
sissippi Riyer,  making  use  of  the  same  for 
its  tracks,  depots,  warehouses,  and  other  ter- 
minal facilities,  and  also  sending  to 'and 
receiying  from  St.  Louis  at  this  point  its 
passengers  and  freight  by  steamers  not  Its 
own.  It  knew,  or  was  bound  to  know,  that 
this  property  did  not  belong  to  the  Railroad 
Gompan^.  As  the  record  shows  that  it  re- 
mained in  possession  of  these  premises  for  the 
next  fourteen  years,  using  the  same  for  some 
nine  years  of  this  time  as  they  had  before 
been  used,  sending  its  passengers  and  freight 
to  and  from  8t.  Louis  in  the  boats  of  the 
Forry  Gompany,  and,  in  the  language  of  the 
answer,  ''treated  the  contract  as  In  full  force 
and  binding  upon  them,  ^  it  must  be  assumed 
that  it  was  fully  informed  of  the  ownership 
of  such  property,  and  the  terms  of  the  con- 
tract under  which  it  was  held  and  employed 
by  the  Railroad  Gompany. 

(1)  Under  these  circumstances  what  was 
the  legal  relation  of  the  Railway  Gompany 
to  this  contract?  In  a  case  between  these 
same  parties,  (94  111.  88.)  the  Supreme 
Gourt  of  Illinois  held  that  the  covenants  con- 
tained in  the  contract  of  April,  1858,  were 
not  such  as  ran  with  the  land,  and  that  the 
relationship  of  landlord  and  tenant  was  not 
created  by  such  contract  between  the  Ferry 
Gompany  and  the  Railroad  Gompany.  In- 
deed, the  fact  that  the  Railway  Gompany  and 
its  receiver  continued  in  the  occupation  of 
this  property  for  over  seventeen  years,  with 
the  tacit  consent  of  the  Ferry  Company,  and 
without  any  suggestion  of  a  tenancy  or  a 
demand* for  rent,  is  sufficient  of  itself  to  show 
that  the  relations  between  them  were  not  those 
of  landlord  and  tenant.  Such  relationship 
will  never  be  implied  when  the  acts  and  con- 
duct of  the  parties  are  inconsistent  with  its 
existence.  In  Carpenter  v.  United  States.  84 
U.  8.  17  Wall.  489,  498  [21:  680,  681],  it 
was  held  by  this  court  that  no  reason  for  the 
implication  of  a  tenancy  existed,  *'when  an 
express  contract  or  an  arrangement  between 
the  parties  shows  that  it  was  not  intended  by 
them  to  constitute  the  relation  of  landlord 
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and  tenant,  but  that  the  occupation  was  taken 
and  held  for  another  purpose. "  In  that  case, 
it  was  shown  that  the  entry  had  been  made 
in  pursuance  of  an  agreement  to  purchase, 
ana  it  was  held  that  the  tenant  was  not  li- 
able for  use  and  occupation  if  the  purchase 
were  actually  concluded. 

The  Railway  Company  was  not  the  formal 
assignee  of  the  interest  of  the  Railroad  Com- 
pany in  such  a  contract,  nor  could  it  become 
so  under  the  eighth  clause  of  the  contract, 
without  the  con'sent  of  the  Ferry  Company. 
It  is  a  well  established  principle  that  the 
mere  purchase  of  a  railway  under  a  fore- 
closure sale  by  a  new  corporation  does  not  of 
itself  make  such  new  corporation  liable  for 
the  obligations  of  the  old  one.  SUwarVs 
App,  72  Pa.  291 ;  ViUu  v.  Mlrcaukee  d  R 
du  O,  IL  Ch.n  Wis.  497 ;  Smith  v.  Chicago 
d  N.  W.  R.  Co.  18  Wis.  17.  The  Railway 
Company,  was  then  upon  taking  possession 
of  the  property  of  the  Railroad  Company, 
was  at  liberty  to  renounce  the  benefit  of  such 
contract,  if  it  choose  to  do  so,  or  to  make 
such  further  arrangement  with  the  Ferry 
Company  as  the^  might  be  able  t^  agree  up- 
on. It  did  neither,  but  still  maintained 
possession  of  the  land.  In  view  of  the  fact 
that  the  Railway  Company  used  this  property 
precisely  as  it  had  been* used;  improved  it 
at  great  expense,  bv  filling  up  low  places  and 
securing  it  from  the  overaow  of  the  river ; 
graded  and  paved  the  river  front,  erected 
buildings,  paid  the  annual  taxes,  and,  until 
1871,  employed  the  Ferry  Company  to  trans- 
port its  passengers  and  freight  to  and  from 
the  city — in  short,  in  the  language  of  the 
answer,  doing  and  performing  **an  that  the 
terms  of  the  said  contract  required  the  said 
Ohio  and  Mississippi  Railroad  Company  to 
do  and  perform, ''  we  think  it  must  be  held  in 
a  court  of  equity  to  have  adopted  such  con- 
tract, and  made  it  its  own.  This  construction 
certainly  consorts  with  the  acts  and  conduct 
of  both  parties,  between  whom  different  mod- 
ifications of  the  contract  were  proposed  and 
discussed  at  different  times  from  1872  to  1875. 
Under  the  circumstances  of  this  case,  we 
agree  with  the  conclusion  of  the  special 
master,  that  the  Railway  Company  acquired 
an  equitable  estate  in  the  premises,  of  like 
character  as  the  legal  estate  previously  held 
by  the  Railroad  Company,  which  estate  was 
in  equity  unimpeachable,  and  that  the  Rail- 
way Company  and  the  Ferry  Company  sus- 
tained the  same  relation  as  had  previously 
existed  under  the  deed  between  the  Railroad 
Company  and  the  Ferry  Company ;  or,  at 
least,  that  both  parties  are  equitably  estopped 
from  denying  that  such  was  the  case,  f  It  is 
not  necessary  that  a  party  should  delibeiately 
agree  to  be  bound  by  the  terms  of  a  contract 
to  which  he  is  a  stranger,  if,  havinir  knowl- 
edge of  such  contract,  he  deliberately  enters 
into  relations  with  one  of  the  parties,  which 
are  only  consistent  with  the  adoption  of  such 
contract.  If  a  person  conduct  himself  in  such 
manner  as  to  lead  the  other  party  to  believe 
that  he  has  made  a  contract  his  own,  and  his 
acts  are  only  explicable  upon  that  theory,  he 
will  not  be  permitted  afterwards  to  repudiate 
any  of  its  obligations.  2  Pom.  Eq.  Jar. 
$   966 ;  Chicago  dt  A.  R.  Oo.   y.  Chicago,  V. 
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db  W.  Coal  Co.  79  HL  121.  This  principk 
is  applicable  here,  and  it  results  nom  thii 
that,  if  the  Railway  C<Hnpenj  oritsreoeiTa 
has  been  guilty  of  a  breach  of  this  coatnci, 
the  petitioner  is  entitled  to  leooyer  its  dsai- 
ages,  by  reason  of  such  breadu  in  this  pn- 
ceieding,  unless  it  hms  in  some  way  beoni 
estopped  by  the  Judgments  of  the  state  cooti 
of  Illinois,  or  by  its  own  condact  and  dii' 
claimers  in  this  salt.  ■ 

The  first  action  between  these  paitisi  vm 
brought  in  1874,  in  the  St.  Clair  Cinmit 
Court,  and  was  determined  apon  a  demiuxcr 
to  the  declaration,  which  alleged  a  bread 
of  the  third  covenant  of  the  contnct  in  thik 
that  in  November  and  December,  187IL  ^ 
defendant  wrongfully  and  without  plaintiff 'i 
assent,  broueht  to  its  railroad  in  East  Sl 
Louis  and  its  said  depot  across  the  Xisis- 
sippi  River,  from  the  city  of  St.  Louiib  in 
its  cars,  certain  loads  of  ^in  to  be  truii- 
ported  eastwardly  on  its  railroad,  and  caused 
said  grain  in  said  cars  to  be  tnnsfemd 
across  said  river,  from  St.  Louis  to  its  de|«l 
at  East  St.  Louis,  by  way  of  Venice,  a  Til- 
lage two  miles  above  Blast  St.  Louii,  <■  a 
rival  ferry,  and  also  caused  certain  carloadi 
of  coal  to  be  taken  in  its  cars,  from  East  St. 
Louis,  bjy  way  of  Venice,  and  thenoe  acroa 
the  Mississippi  River  to  the  city  of  Sl  Louii 
on  said  riviu  ferry.  As  the  contrMt.  «hick 
was  set  out  in  hoc  verba  in  tbe.declanrfioa 
provided  that  the  Railroad  Compaoy  iboald 
employ  the  Ferry  Company  to  tiansport  wnm 
the  river  all  persons  and  property  which 
might  be  taken  either  way  by  the  Kailiud 
Company  ''to  or  from  Bloody  Island,"  then 
was  an  apparent  variance  between  the  ooniaci 
and  the  breach  alleged  in  the  declaration,  ii 
bringing  to  its  depot  in  East  St.  Louii  ikt 
property  in  question.    A  demorrer  wu  isicr- 

Sosed  to  this  declaration  and  sustained,  ud 
nal  judgment  entered  in  favor  of  defeodant. 
an  appeal  taken  to  the  Supreme  Court,  and  ite 
case  afllrmed.  i72  111.  860.)  In  delifvnif 
its  opinion,  the  Supreme  Court  held  thai  Um 
contract  was  confined  in  its  operation  te  tte 
territorial  limits  of  Bloody  Island,  and  thii  ^^ 
there  was  nothing  in  such  contract,  obIm  it 
arose  by  implication,  that  prevented  the  Riil- 
way  Company  from  extending  its  Uwckt  w 
Venice,  or  any  other  point,  however  diftisx. 
and  crossing  passengers  and  freicht  tbeit  for 
St.  Louis  or  points  beyond.  The  court  ii 
that  case  seems  to  have  assumed  that  f  he  nil- 
way  diverted  its  passengers  and  freight  fm 
Bloody  Ibland  altogether,  by  send  ins  thca 
across  the  river  from  points  above  and  below 
the  island.  But  the-^  is  nothing  in  thi«  d^ 
cision  which  estops  the  Ferry  C«mipanT  froa 
showing:  that  the  Railway  Companr  did  ii 
fact  send  them  to  its  depot  upon  Buxdj  Ii- 
land,  and  from  there  diverted  them  hr  tnrb 
of  other  roads  to  ferries  above  and  be  low  n^d 
island,  as  was  actually  the  case,  and  tbrrt^t 
defrauded  petitioner  of  its  riebts  undrr  tkr 
contract.  If,  as  a  matter  of  fact,  the  dim 
sion  complained  of  began  after  the  arriril  d 
the  freignt  at  the  grounds  of  the  Frm  €«■■ 
pany  upon  Bloody  Island,  a  difFerrnl  om  ii 


J^resented  from  that  passed  upoii  in  this  o|Na 
on.    All  that  was  actually  decided  wMiW 
the  F^rry  Oompany  had  no  right  to  oomplsls. 
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If  the  Railroad  Clompany  sent  its  freight 
^hSRMB  the  river  from  other  points  than  Bloody 
SUmd :  and  the  estoppel  extends  no  farther 
Vmh  thiflb  Where  the  judgment  in  the  former 
Mlioii  is  upon  demurrer  to  the  declaration, 
tt6  estoppel  extends  only  to  the  exact  point 
IMlsed  by  the  pleadings  or  decided,  and  does 
"tal  operate  as  a  bar  to  a  second  suit  for  other 
^readies  of  the  same  covenants,  although  if 
the  judgment  be  upon  pleadings  and  proofs, 
i^  estoppel  extends  not  only  to  what  was  de- 
i^lded,  bat  to  all  that  was  necessarily  involved 
te  tlie  issue.  Waahiiwtan.  A.  db  Q,  Steam 
Co.  V.  8iekie$,  65  U.  8.  24  How.  838 
L6:  650],  72  U.  8.  6  Wall.  580  [18:  550i  ; 
JmOd  T.  EcansviUe  db  C,  R  Co.  91  U.  3. 
iM  [28:  416]  ;  Boyd  t.  Alabama,  94  U.  8. 
^•48  [24 :  802]  ;  Bu$$ai  v.  Place,  94  U.  8.  608 
:tU:  215]  MarreU  t.  Morgan,  65  Cal.  675. 
The  second  action  was  brought  in  1876, 
the  same  court,  against  the  Railway  Gom- 
17  as  assignee  of  the  Railroad  Company, 
Iso  upon  the  covenants  contained  in  the  third' 
of  the  contract,  and,  like  the  former, 
^^ras  disposed  of  upon  demurrer  to  the  declar- 
loii«  which  sought  to  charge  the  defendant 
the  legal  representative  and  assignee  of 
Railroad  Company  in  said  contract. 
Supreme  Court  (94  111.  88)  affirmed  the 
mt  of  the  court  below  sustaining  the 
Lmrer  to  said  declaration,  upon  the 
that' the  covenant  that  the  Railroad 
ipanj  would  always  employ  the  Ferry 
to  transport  for  it  all  persons  and 
»-^er^  across  the  Mississippi  River,  was 
:,  ^  covenant  running  with  the  land.  The 
pinion  states  that  **£e  suit  is  against  one 
^ion  averred  to  be  the  assignee  of  an- 
upon  a  covenant  made  by  the  alleged 
There  is  no  express  undertaking 
in  the  declaration,  by  the  assignee, 
perform  the  covenant  of  the  assignor,  nor 
thoe  anv  averment  therein  from  which 
di  an  undertaking  can  be  held  to  be  legall  v 
iplied.  The  only'*yground  upon  which 
can  be  any  reasonable  pretense  to  base 
ergmnent  in  favor  of  the  right  to  recover 
tlMt  the  covenant  is  one  which  in  legal 
mplation  runs  with  the  land,  and  it 
therefore,  onlv  be  important  to  inquire 
this  is  such  a  covenant. "  The  opin- 
Iheii  discusses  the  requisites  of  such  a 
the  nature  of  the  grant  to  the  Rail- 
OcMnpany,  and  holds  that  such  covenants 
not  create  the  relation  of  landlord  and 
1^  but  only  an  easement,  which  was  not 
life,  for  years,  or  at  will,  but  was  a  free- 
~  of  inheritance,  answering  to  the  accepted 

Stion  of  a  base  or  qualified  fee.    It  also 
lat  the  covenant  sued  on  was  not  one 
jwrformanoe  or  non-performance  of  which 
~  the  nature,  quality,  or  value  of  the 
demised ;  the  easement  granted  be- 
two  parcels  of  land,  not  in  the 
r,  while  the  covenant  was  purely  a  collat- 
eovenant  affecting  the  ferry  only,  and, 
psfoie^  not  one  running  with  the  land. 
^  decision  was  carefully  guarded,  the  court 
inrlng  that  it  was  not  pertinent  to  inquire 
iflier  the   appellants  had  a  remedy    in 
ItWf  er  in  some  other  action  at  law,  and 
i  {he  decision  went  no  further  than  the 
lets  speciallj  noticed.    The  case,  which 
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was  determined  solely  upon  Qommon  law 
principles,  is  no  estoppel  to  an  equitable 
proceeding  like  this  to  obtain  compensation 
for  the  use  and  enjoyment  of  the  petitioner's 
property. 

The  most  serious  obstacle  in  the  way  of 
doing  substantial  justice  in  this  case  arises 
from  the  attitude  assumed  bv  the  petitioucr  r4ij|l 
throughout  the  entire  proceedings  in  the  cir- 
cuit court,  that  it  was  entitled  to  recover  the 
rental  value  of  the  premises  in  question. 
Up  to  the  time  of  the  appeal  to  this  court, 
the  litigation  was  conducted  solely  upon  this 
theory.  The  original  petition  contained  no 
reference  to  the  contract  of  1858,  nor  any 
claim  on  the  part  of  the  Ferry  Company  that 
performance  of  the  covenants  for  ferriage 
was  the  consideration  for  the  use  of  Uie  land 
in  question.  It  averred  simply  that  the  Rai  I  • 
waj  Company,  with  the  consent  of  the  pe- 
titioner, took  possession  of  the  lands  owned 
by  it,  and,  by  the  sufferance  and  permission 
of  the  petitioner  used  and  occupied  the  same 
without  any  special  agreement  for  rent  and 
sought  to  charge  the  company  for  the  value 
of  such  use  and  occupation  and  to  enjoin  the 
receiver  from  removing  the  tracks  and  other 
property  belonging  to  or  attached  to  the  free- 
hold, upon  which  petitioner  claimed  a  lien. 
While  the  amended  petition  set  forth  the  con- 
tract of  1858,  the  possession  of  the  premises 
by  the  Railroad  Company,  and  the  purchase 
and  entry  into  possession  by  the  defendant 
under  the  covenants  of  the  contract,  it  as- 
sumed that  the  judgment  of  the  Supreme 
Court  in  the  first  case  above  mentioned,  es- 
topped the  receiver  from  setting  up  or  claim- 
ing that  either  he  or  the  Railway  Company 
ever  held  said  premises  under  or  oy  virtue  of 
said  contract ;  averred  that  neither  he  nor  the 
Railway  Company  had  paid  petitioner  any- 
thing for  the  occupation  of  said  premises ; 
claimed  that  it  was  entitled  to  receive  a  rea- 
sonable and  just  compensation  for  such  use 
and  occupation  during  the  time  the  premises 
kwere  held  by  the  Railway  Company  or  the  re- 
ceiver ;  and  prayed  for  such  just  and  reason- 
able compensation  for  the  use  and  occupation, 
as  well  as  an  account  of  all  property  and  ma- 
terial removed  from  the  premises,  and  for 
general  relief.  Even  after  the  master  had 
reported  his  opinion  that  the  estate  conveyed 
by  the  deed  of  1858  was  determined,  and  that  F418] 
an  equitable  estate  of  like  character  as  the 
legal  estate  which  had  existed  bv  virtue  of  the 
d^  was  created,  and  that  the  Railway  Com- 
pany was  under  equitable  obligation,  so  long 
as  it  held  the  premises,  to  penorm  the  cove- 
nants forming  the  consideration  of  the  grant, 
and  had  recommended  a  reference  to  ascertain 
the  equitable  compensation  to  which  the 
petitioner  was  entitled,  the  Ferry  Company 
refused  to  act  upon  such  recommendation,  and 
excepted  to  the  report  upon  the  ground  that 
the  master  failed  to  find  that  the  relation  of 
landlord  and  tenant  existed  between  the  pe- 
titioner and  the  Railway  Company.  In  view 
of  these  facts  and  of  the  persistency  with 
which  it  has  pressed  its  claim  for  rent,  and 
repudiated  its  riffht  to  recover  under  the  con- 
tract, it  would  have  no  lust  cause  of  com- 
plaint if  this  court  refused  to  permit  a  change 
of  front,  and  affirmed  the  decree  of  the  court 
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Mow.  Did  this  dispoeition  of  the  case  in- 
volve anythinf^  less  than  a  total  and  final 
denial  of  any  right  whatever  to  compensation 
for  the  use  of  this  proi)erty,  it  might  be 
proper  to  do  this.  There  is  much  to  be  said, 
however,  in  favor  of  the  equity  of  petitioner's 
claim  to  an  equivalent  for  the  benefit  the  de- 
fendants have  received  from  the  use  of  this 
property,  and  we  do  not  consider  it  beyond 
the  power  of  this  court,  upon  broad  princi- 
ples of  justice,  to  refer  this  cause  back  for 
such  further  proceedings  as  are  permitted  by 
the  rules  and  practice  of  courts  of  equity. 

When  the  facts  of  the  case  show  the  plain- 
tiff to  have  an  equitable  title  for  relief,  this 
court,  while  it  may  be  unable  to  afford  such 
relief  upon  the  case  made  by  the  bill,  has  in 
several  instances  asserted  its  power  to  remand 
tlie  case  to  the  court  below  for  an  amendment 
of  the  pleadings  and  such  further  proceedings 
as  may  be  consonant  with  justice.  In  Crocket 
V.  Lee,  20  U.  8.7  Wheat.  622  [5:518],  plain- 
tiff filed  a  bill  to  obtain  a  conveyance  of 
land  covered  by  a  certificate  of  settlement 
right,  the  legal  title  to  which  was  in  the  de- 
fendanty  and  he  was  decreed  by  the  court  be- 
low, in  conformity  with  another  bill  filed 
by  the  defendant,  to  convey  to  the  defendant 
the  land  covered  by  his  patent.  It  was  con- 
tended in  the  Supreme  Court  that  the  defend- 
ant ou^ht  not  to  be  allowed  to  recover  on  his 
cross- bill  by  reason  of  his  failure  to  make 
the  proper  averments  with  respect  to  the  in- 
valid itv  of  the  plaintiff's  title.  The  court 
adopted  the  view  of  the  appellant  in  this 
particular,  but  remanded  IJie  case  with  di- 
rections to  permit  the  parties  to  amend  their 
pleadings.  In  WatU  v.  Waddle,  81  U.S.  6 
Pet.  889  [8:  487],  this  court  affirmed  the 
decree  of  the  circuit  court  refusing  the 
specific  execution  of  a  contract,  but,  after 
reviewing  the  evidence  in  detail,  it  further 
ordered  that  to  give  relief  for  the  rents  and 
profits  of  the  land  in  controversy,  the  decree 
of  the  circuit  court,  dismissing  the  bill, 
should  be  opened,  and  the  case  remanded  for 
further  proceedings  in  conformity  with  law 
and  justice.  In  delivering  the  opinion  of  the 
court,  Mr,  Jueiiee  McLean  obsOTved  that  *'a 
new  ground  of  relief  ha8  been  assumed  in  the 
^'.^ument  here  that  was  not  made  in  the  cir- 
cuit court,  which  is,  that  although  this  court 
should  be  of  the  opinion  that  a  specific  ex- 
ecution of  the  contract  ought  not  to  be  de- 
creed, still  the  complainants  are  entitled  to 
a  decree  for  the  rents  and  profits  of  the  land 
while  it  was  in  the  possession  of  the  defend- 
ants. .  •  .  There  is  no  rule  of  court  or 
principle  of  law,  which  prevents  the  com- 
plainants from  assuming  a  ground  in  this 
court,  which  was  not  suggested  in  the  court 
below ;  but  such  a  course  may  be  productive 
of  much  inconvenience  and  of  some  expense.* 
So  in  Parkhurei  v.  Van  Cortlandt,  1  Johns. 
Ch.  278,  1  L.  ed.  188,  where  possession  had 
been  taken  of  land,  and  improvements  made, 
under  an  imperfect  agreement  for  purchase, 
though  the  court  would  not  grant  relief  upon 
the  ground  of  part  performance,  yet  the  bill 
was  maintained  for  the  purpose  of  affording 
the  party  reasonable  compensation  for  bene- 
ficial and  lasting  imTMorcnvnts.  See  also 
Walden  v.   Bodley,    au    U.   &   14  Pet.    156 
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[10 :  898]  ;  Neale  t.  Aeofe.  76  U.  8.  •  Will 
1  [19 :  590]  ;  JOardin  r.  Bojfd,  \13  C.  &  "Ok 
[28:  1141].  ^ 

In  the  case  under  const  deration,  while  the  i 
prayer  of  the  petition  is  for  compensati*^  ^r 
use  and  occupation,  its  present  claim  for  aa 
assessment  of  damages  under  the  contract  ij 
not  inconsistent  wiu  the  allentions  of  tbe 
petition,  which  are,  that  "  the  Kailwav  Cod- 
pany,  defendant,  after  taking  possession  d 
said  premises,  as  aforesaid,  observed  sad 
kept,  until  the  summer  of  1871.  some  of  tbe 
covenants  of  said  contract,  which  were  to  hira 
been  kept  and  performed  by  its  said  pry:<i^ 
cesser  in  the  ownership  of  said  line  of  nil- 
road,  .  •  .  and  thereby  induced  Toor  pe- 
titioner to  believe,  and  it  did  believe,  UiaK 
said  railway  company  had  adopted  ssi'i  coo- 
tract  as  its  own,  and  that  it  would  conticai 
to  observe  and  keep  the  covenants  tbereof 
which  were  to  have  been  kept  and.  performed 
by  the  said  railroad  company,  and  ihAt  br 
reason  of  its  having  taken  possession  of  wd 
premises,  and  held,  used,  and  occurtiid  the 
same  as  aforesaid,  it  thereby,  became  ^nd  mM 
legally  bound,  as  the  successor  of  ssid  m\-  J 
road  company  in  the  ownership  of  ssid  line 
of  railrosul,  to  keep  and  perform  the  coT^ 
nants  of  said  contract,*  etc  It  then  illeged 
the  failure  and  neglect  to  employ  petitiour 
to  do  its  ferriage,  and  that  it  **  toUlIr  ignond 
and  repudiated  said  contract,  and  denied 
any  and  all  obligations  to  carry  out  snyof 
the  covenants, "  etc. ,  and  averred  a  losi  of 

Erofits  therebv  in  the  sum  of  1150.000.  Wt 
ave  shown  that  the  inference  it  draws  froa 
all  this,  namely,  that  it  is  entitled  to  hiTc 
a  just  and  reasonable  compensation  for  thi 
use  and  occupation  of  said  premises,  !s  n- 
tenable,  but  it  does  not  necessarilr  follov 
that  it  is  wholly  remediless.  Rules  of 
plcadinir  are  made  for  the  attainment  of  tnb- 
stantiarjustice,  and  are  to  be  cimstnicd  •» 
as  to  harmonize  with  it  if  possible.  A  mit* 
taken  view  of  one*s  rights  or  remeiiies  liUHild 
not  be  permitted  wholly  to  defeat  a  cU.n 
founded  upon  principles  of  equity  and  joi- 
tice,  and  if  the  pleadings  can  be  so  ameaied 
as  to  admit  proof  of  such  claim,  and  mcfc 
amendment  ooes  not  introduce  a  new  caoi 
of  action,  though  it  may  set  up  a  new  mm- 
ure  of  damages,  or  wore  a  real  hardship  M 
the  party  deifendant»  it  is  within  tbe  dixie 
tion  even  of  the  appellate  court  to  penc:* 
such  amendment  to  be  made.  The  SeSeti^ 
Anne  t.  United  SUUee,  11  U.  a  7  Cruch,  5:v 
[8:44^. 

(2)  We  agree  with  the  court  N^1«v  :h>i 
the  petitioner  is  not  entitled  to  ixm^^i?  '>^^ 
value  of  the  rails  removed  by  the  m>'^rt 
from  the  premises  upon  Bloody*Is1  antl  T>  r 
were  laid  there  under  a  mere  easement  gnt>^ 
by  tiie  petitioner,  and  obviously  with  no  is 
tention  that  they  should  become  part  of  tte 
realty.  As  between  landlord  and  tensst.  tf 
one  in  temporary  possession  of  lands  nadff 
any  agreement  whaterer  for  the  use  of  :^ 
same,  the  law  is  extremely  indulgent  to  t^ 
latter  with  respect  to  the  fixtures  snnexed  M 
a  purpose  connected  with  such  temporsrr  ^» 
session.  It  is  incredible  that  it  could  ks^ 
been  the  intention  of  tbe  parties  thai  the  n:  i 
and  switohss  laid  npoB  this  ground  br  ^ 
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Railroad  Oompany  should  become  the  prop- 
erty of  the  landlord,  when,  by  the  terms  of 
the  contract,  the  Ferry  Clompany  had  the  right 
to  put  an  end  to  it  at  any  time  upon  six 
months'  notice.  In  Van  ihsa  v.  Paeard,  27 
U.  8.  2  Pet.  187  [7:  874],  it  was-  held  that 
a  bouse  built  by  a  tenant  upon  land,  primar- 
ily for  the  purpose  of  a  dairy,  and  incident- 
ally for  a  dweliine  house  for  the  family,  did 
not  pass  with  the  land.  The  earlier  author- 
ities are  reviewed  in  that  case  by  Mr,  Justice 
Story,  and  the  conclusion  reached,  that  what- 
ever is  affixed  to  the  land  by  the  lessee  for 
Che  purpose  of  trade,  whether  it  be  made  of 
brick  or  wood,  is  removable  at  the  end  of  the 
term.  Indeed,  it  is  difficult  to  conceive  that 
any  fixture,  however  solid,  permanent,  and 
closely  attached  to  the  realty,  placed  there 
for  the  mere  purposes  of  trade,  may  not  be 
removed  at  the  end  of  the  term.  In  the  case 
of  WagMT  V.  Olewland  d  T,  B,  Co.,  22  Ohio 
St.  668,  it  -wsa  held  that  stone  piers  built  by 
a  railroad  company  as  part  of  its  road  on  lands 
over  which  it  had  acquired  the  right  of  way, 
did  not,  though  firmly  inbedded  in  the  earth, 
become  the  property  of  the  owner  of  the  land, 
as  part  of  the  realty;  and  that,  upon  the 
abandonment  of  the  road,  the  company  might 
remove  such  structures  as  personal  property. 

So  in  Northern  Cent,  R,  Co.  v.  Canton  Co., 
80  Md.  847,  it  was  held  that  the  rails  fastened 
to  the  road  bed  of  a  railroad,  as  well  as  the 
depots  and  other  buildings,  might,  under  cer- 
tain circumstances,  be  treated  as  trade  fix- 
tures, and  removable  by  the  company,  if  the 
surrounding  circumstances  showed  that  at  the 
time  the  rails  were  laid  upon  the  land  it  was 
not  intended  that  they  should  be  merged  in 
the  freehold.  In  that  case  the  road  was  built 
upon  land  under  a  license  and  permission  of 
the  owner.  It  is  entirely  clear  that  the  rails 
in  the  case  under  consideration  did  not  be- 
come part  of  the  realty,  and  that  the  receiver 
was  not  guilty  of  waste  in  removing  them 
from  Uie  land. 

But  for  the  reasons  above  stated,  and  under 
the  peculiar  and  exceptional  circumstances 
of  this  case,  we  think  the  decree  of  the  court 
below  should  be  reversed,  but  without  costs, 
and  the  case  remanded  for  such  further  pro- 
ceedings as  may  be  consonant  with  justice 
and  in  conformity  to  this' opinion. 


SIMMONS   OBEBK  COAL  OOMPAIfY, 

Appt,, 

JOb£PH  L  DORAK. 

(Sees. a Beport6r*s  ed.  417-40(1) 

Bwney  of  ptMie  landi— equity  juriedieHon  to 
nform  inetrumente—knotDledge^ufhen  imputed 


to  eorporation — reoitale  in  deede,  when  not 
e9idenee^ureh€uer  of  lands  when  charged 
with  notices-factual  knowledge  or  notice^pos- 
session  emdence  cf  title  and  owner^laches  of 
owner  in  bringing  action — allegation  €f  pos- 
session— court  of  equity  can  establish  lost  deed, 

L  In  runnlnff  the  line  of  a  survey  of  public  lands 
tn  one  dlrectloD.  If  a  dlffloulty  is  met  with,  and 
all  the  known  oalls  of  the  survey  are  met  by  run- 
ning  them  in  the  reverse  direction,  this  may  be 
properly  done. 

S.  Bqulty  has  Jurisdiction  to  reform  written  In- 
strumeots,  where  there  is  a  mutual  mistake,  or 
mistake  on  one  side  and  fraud  or  Inequl  able  con- 
duct on  the  other;  but  to  Justify  such  reforma- 
iXoxx  the  evidence  must  be  suffldently  cogent  to 
thoroughly  satisfy  the  mind  of  tho  court. 

8.  Knowledge  or  actual  notice  of  all  the  corpora- 
tors and  the  president  of  a  company  associated  to- 
gether to  carry  forward  a  common  enterprise,  is 
the  knowledge  or  notice  of  the  company;  and 
where  constructive  notice  binds  them,  it  binds 
the  company. 

4.  In  an  action  to  set  aside  deeds  as  a  cloud  on 
plaintiff^  title,  the  recitals  In  such  deeds  are  not, 
as  against  plaintiff,  proof  of  the  payment  of  the 
purchase  money. 

fi.  A  purchaser  of  land  must  look  to  the  title 
papers  under  which  he  buys,  and  is  charged  with 
notice  of  all  the  facts  appearing  upon  their  face, 
or  to  the  knowledge  of  which  anything  there  ap- 
pearing win  conduct  him. 

Ow  One  is  bound  byi  actual  knowledge,  or  actual 
notice  of  such  facts  and  circumstances  as  by  the 
exercise  of  due  diligence  would  lead  to  knowl- 
edge, of  another*8  title  to  hm  f;  or  where  his  ig- 
norance is  the  result  of  gross  and  culpable  negli- 
gence he  is  equally  bound. 

7.  Actual  and  unequivocal  possession  is  notice, 
because  it  is  incumbent  on  one  who  is  about  to 
purchase  real  estate  to  ascertain  by  whom  and  in 
what  right  it  is  held  or  occupied;  and  the  neglect 
of  this  duty  is  one  of  the  defaults  which,  unex- 
plained, is  equivalent  to  notice. 

8.  One  who  is  in  possession  of  land  having  the 
title,  Is  not  guUty  of  laches  by  mere  delay  until 
his  rights  are  Invaded  to  bring  an  action  to  set 
aside  deeds  as  clouds  upon  his  title,  unless  by  rea- 
son of  such  delay  an  equitable  estoppel  is  created 
in  favor  of  the  adverse  clalnuint. 

0.  The  allegation  in  a  bill  in  equity  that  plaintiff  is 
seised  in  fee,  is  a  sufficient  allegation  of  posses- 
sion of  land. 

10.  A  court  of  equity  has  Jurisdiction  to  establish 
a  lost  deed,  although  in  an  action  at  law  proof  of 
the  loss  can  be  made. 

[No.  84J 

Argued  Zfov.  5,  6, 1891.    JJeeided  Jan.  4, 1899. 

APPEAL  from  a  decree  of  the  District  Court 
of  the  United  States  for  the  District  of 
West  Virginia,  that  certain  deeds  be  set  aside 
and  annulled  as  clouds  upon  plaintiff's  title  and 
denying  defendant's  claim  to  the  lands.  Af- 
firmed. 


No«B.--^t  to  errort  In  suroeyft  oful  c(es(Miptions  In 
patents /or  Umds.  haw  oonstttMd,  see  naU  to  Watts 
V.  Ltndsey,  6:  4S8. 

In  what  cases  equUy  will  reHeve  from  mUtaksor 
ignorance  of  natural  fact,  see  note  to  WJFerran  v. 
Tsjior,  2:  486. 

Am  to  whether  equUy  wOl  relieve  against  a  mistalte 
of  lotp,  see  notes  to  Hunt  v.  Bousmanler,  7:  87, 
1:580. 

As  to  when  awards  wiU  he  set  aside  hy  a  court  cf 
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equUy^and  When  not,  see  note  to  BuroheU  v.  Marsh, 
16:90. 

Am  to  canceUatUm  cf  deed  or  a  contract  in  equity^ 
for  frauds 'eoncoalment,  or  mterepresentaUon,  see 
note  to  lieblett  v.  MaofSrland,  28:  471. 

As  to  deed  avoided  in  equity,  by  fraud.  Insanity, 
drunkenness,  duress,  undue  influence,  fraud  on  mar- 
riage, from  ward  to  guardian^  fromheir  to  executor, 
cestui  que  trust  to  trustee,  imbecWty,  see  note  to 
Harding  v.  Handy,  0:  420. 
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L  Dtrnn,   AoKust  1,   188S,  In  the  District  Rorer,  N.  L.  Bernoldi,  sad  R.  B.  McNtrtl, 

Oourt  at  the  Untted  States  for  the  District  commtssloDer  of  acbool    landa  for    Meroer 

of  WMt  VlrglnU,  Agsliut  the  Simmoua  Creek  1  County,  to  Mtnbllali  a  d«ed  alle(ed  to  kavv 


ibtfi. 


Bimcoiit  CmsBS  Coal  Co.  ▼.  Domix. 


417-45a 


been  ezecQCad  by  Cbrlsplanot  Belcher  to 
Robert  D.  Belcher,  Mid  Doi  recorded  but  loet, 
for  two  hnndrad  acree  of  land,  more  or  lees, 
with  its  proper  metee  and  boondt ;  to  obtain 
tka  iflmitVuCTlffli  of  a  diwwi  of  the  aame  land 


from  Robert  D.  Belcher  to  William  H.  Wit 
tcD,  and  the  correction  of  an  alleiced  mistake 
as  to  its  boundaries ;  to  set  aside  certain  deeds 
executed  by  George  W.  Belcher  and  others, 
so  far  as  embracing  the  land  in  controTer^^ 
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as  clouds  upon  complainant's  title  thereto, 
and  to  restore  complainant  to  and  quiet  him 
in  the  possession  thereof ;  to  enjoin  and  re- 
strain the  commission  of  waste  by  the  defend- 
ants ;  and  for  general  relief. 

The  bill  prayed  that  the  defendant  Coal 
Company  and  the  defendant  Robert  D.  Belch- 
er answer  under  oath  all  and  singular  the 
allegations  of  the  bill  as  if  specially  there- 
unto interrogated.  Chrispianos  Belcher  was 
not  served,  and  the  defendants  Robert  D. 
Belcher  and  Ma(r>futt,  commissioner,  did  not 
answer. 

The  Coal  Company  answered  by  counsel 
and  under  its  corporate  seal,  but  the  answer 
was  not  verified  by  affidavit.  The  answers 
of  George  W.  Belcher,  N.  L.  Reynolds,  and 
P.  H.  iTorer  were  sworn  to,  though  they  had 
not  been  required  to  answer  under  oath.  Evi- 
dence was  adduced  on  behalf  of  complainant 
and  a  final  hearing  had,  which  resulted  in 
the  following  decree: 
|419J  "This  cause  came  on  this  17th  day  of  Feb- 
ruary, 1888,  for  a  final  hearing,  and  was  ar- 
gued by  counsel,  and,  upon  mature  consider- 
ation, the  court  is  of  opinion  that  the  plaintiff 
is  entitled  to  the  relief  prayed  for  in  his  bill ; 
and  it  appearing  to  the  court  that  at  and  be- 
fore the  date  of  the  deed  from  the  defendant 
Robert  D.  Belchnr,  to  William  H.  Witten, 
bearing  date  the  23d  day  of  December,  1852, 
for  two  huudrcd  acres  of  land,  more  or  less, 
the  said  Robert  D.  Belcher  was  the  owner, 
by  purchase  from  Chrispianos  Belcher,  of  800 
acres  of  land,  of  which  the  said  200  acres, 
more  or  less,  was  and  is  a  part,  which  said 
800  acres  was  bounded  east  by  Simmons  Creek 
conimencing  at  the  2  birches  mentioned  in  the 
said  deed,  and  running  thence  up  said  creek, 
with  its  meanders,  to  the  mouth  of  the  mid- 
dle fork  thereof,  and  thence  up  the  left-hand 
fork  of  said  creek,  with  its  meanders,  to  two 
spruce  pines  and  a  white  oak,  comer  to 
William  Miller's  survey  of  100  acres,  and 
also  a  tract  of  150  acres  convened  by  Chris- 
pianos Belcher  and  wife  to  William  Payne, 
and  which  tract  of  800  acres  is  shown  on  the 
map  filed  with  the  deposition  of  the  said 
William  Miller  in  this  cause;     Q        4 

**  And  it  further  appearing  to  the  couri.  that 
by  reason  of  a  dispute  in  reference  to  the  true 
west  line  of  the  said  800  acres  of  land  the 
said  Chrispianos  Belcher  conveyed  to  the  said 
Robert  D.  Belcher  by  deed  the  said  two  hun- 
dred acres  of  land,  more  or  less,  the  same 
beine  part  of  said  800  acres,  bounded  or  in- 
tended to  be  bounded  east  by  Simmons  Creek, 
as  above  stated,  which  deed  was  never  re- 
corded and  is  lost  and  cannot  be  found ;  and 
it  further  appearing  to  the  court  that  by  the 
contract  and  agreement  between  the  said  Rob- 
ert D.  Belcher  and  the  said  William  H. 
Witten,  under  which  said  deed  of  the  28d 
of  December,  1852,  was  executed,  the  bound- 
ary line  of  the  said  deed  from  the  two  birches 
to  the  six  chestnuts  was  to  be  inserted  in  said 
deed  as  follows:  'Beginning  at  the  two 
birches  on  Simmons  Creek,  corner  to  Chris- 
pianos Belcher's  land,  thence  up  and  with 
»iid  creek  and  with  William  Miller's  line  to 
the  mouth  of  the  middle  fork  of  said  creek, 
as  is  now  shown  on  the  map  of  Surveyor  Sin- 
nett,  made  and  filed  in  this  cause,  marked 
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"Decree  Map,  Feb.  ITth,  1888,*  and  nude  | 
part  of  this  decree ;  thence  up  and  with  tbs  - 
left-hand  fork  of  said  creek,  as  is  ihown  oi 
said  map,  to  the  point  shown  on  Bsid  map 
by  the  letter  **£,"  which  is  a  comer  oft 
survey  of  100  acres  then  owned  by  the  uid 
William  Miller,  and  also  of  the  trut  of  ISO 
acres  adjoining  said  Miller's  sarrey.  tka 
owned  by  the  said  William  H.  Witten  tiA 
R.  C.  Graham,  both  of  which  said  tracts  ut 
laid  down  on  said  map  ;  and  thence,  with  lU 
line  of  the  said  Miller  survey  of  100  watt 
to  six  chestnuts  at  the  point  shown  oo  mi 
map  by  the  words  **six  chestnuts*  and  ibe 
letter  **  D" ;' 

**  And  it  further  appearing  to  the  court  tb: 
by  the  mistake  and  inadvertence  of  the  dnver 
01  said  deed  the  calls  thereof  from  the  saij 
two  birches  to  the  six  chestnuts  do  not  cc'C- 
form  to  and  carry  but  the  contract  arid  ic- 
tentions  of  the  parties  to  said  deed,  or  to  tU 
boundary  lines  thereof  from  the  two  birdiei 
to  the  six  chestnuts,  it  is  therefore  ad judi;c«l. 
ordered,  and  decreed  that  the  said  lost  d«(d 
of  the  said  Chrispianos  Belcher  to  the  u\i 
Robert  D.  Belcher  for  the  said  200  soes  of 
land,  more  or  less,  be,  and  the  same  is  here- 
by, set  up  as  a  muniment  of  the  title  of  ttc 
plaintiff  in  this  cause  to  the  said  800  icni 
of  land,  more  or  less,  a  part  oi  which  »id 
tract  is  in  controversy  in  this  suit  and  it  ii 
to  have  the  same  force  and  effect  ssnch 
muniment  of  title  as  if  said  deed  were  now 
in  existence  and  of  record,  with  the  bound- 
ary lines  of  said  tract  of  land  from  the  tvo 
birches  to  the  six  chestnuts  as  hereintbofi  d 
stated  ;  and  it  is  further  adjudged  oidemL 
and  decreed  that  the  said  mistake  in  the  alli 
of  the  said  deed  of  the  said  Robert  D.  Belch- 
er to  the  said  William  H.  Witten.  betfin; 
date  the  23d  day  of  December,  18S2,  fraa 
the  said  two  birches  to  the  said  six  cb«- 
nuts,  be,  and  the  same  is  hereby,  convctcd 
and  the  said  calls  made  to  correspood  vitk 
the  contract  and  intent  of  the  parties  to  mid 
deed  as  follows : 

**  'Beginning  at  two  birches  oo  SimiBccf 
Creek,  comer  to  Chrispianoa  Belcher's  Isac. 
and  running  thenoe  up  and  with  mid  cmt 
with  William  Miller^s  line  to  the  moothc^f 
the  middle  fork  of  said  creek ;  thenoe  op  lai 
with  the  left-hand  fork  of  said  creek  ID  tva 
spruce  pines  and  a  white  oak,  oonier  to  mi 
William  Miller's  survey  of  100  acm:  sod 
thence  with  the  line  or  said  nurer  to  iii  | 
chestnuts,  also  a  comer  thereof  ;*  aad  that  :ht 
said  plaintiff  be.  and  he  is  hereby,  foRvtr 
quieted  in  his  title,  poaaeasion,  oontiol.  sad 
enjoyment  of  the  said  two  hondrcd  acm  i*^ 
land,  more  or  less,  within  the  boQadarr  liais 
of  the  said  deed  of  Robert  D.  Beldier  ID  mii 
William  H.  Witten  therefor  ai  it  U  herabf 
corrected. 

**  And  it  farther  appearing  to  the  oomt  ihii 
the  said  William  H.  Witten  and  those  claia- 
ing  under  him  took  and  held  the  poMra:^* 
of  the  said  200  acres  of  land,  more  or  Ina 
under  his  said  deed  from  R.  D.  Belcher  frra 
the  date  thereof  to  the  year  1884.  cU!b:c| 
the  same  ap  to  the  line  of  Simmoos  O^ 
as  herein  stated,  without  qaeaUoo  or  ob^ert- 
ions  by  the  said  Chriapianos  Belcher.  R  P- 
Bclch^,  or  any  other  penoD ; 
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*  And  it  farther  mppearinff  to  the  court  that 
Hie  defendant,  'Simmons  Greek  Goal  Gom- 
yany, '  was  at  the  commencement  of  this  suit 
and  still  is  claiming  a  portion  of  the  said 
tnct  of  land  of  200  acres,  more  or  less,  in 
Asflftnce  of  the  rights  of  the  plaintiff,  who 
Is  the  true  owner  thereof,  under  the  follow- 
ing named  deeds  of  record  in  the  county  of 
Veroer,  in  this  district,  where  said  land  is 

Stuate,  to  wit:  A  deed  from  George  W. 
Blcher&  wife  to  Newton  L.  Reynolds,  dated 
tkhe  4th  day  of  December,  1884 ;  also  a  deed 
ftom  George  W.  Belcher  &  wife  to  P.  U. 
Borer,  dat^  February  25th,  1885 ;  also  a  deed 
from  K.  L.  Reynolds  to  I.  A.  Welch,  dated 
January  18th,  1885 ;  also  a  deed  from  I.  A. 
^elch  &  wife  to  A.  W.  Reynolds,  dated 
iXmanary  18th,  1885 ;  also  a  deed  from  I.  A. 
"Welch '&  wife  to  Simmons  Greek  Goal  Gom- 
Mny.  dated  February  28th,  1885 ;  also  a  deed 
ppom  A.  W.  Reynolds  to  Simmons  Greek  Goal 
SEhmipany,  dated  February  28th,  1885 ;  also  a 
ijeed  from  P.  H.  Rorer  &  wife  to  Simmons 
iCtraek  Goal  Gompany,  dated  February  28th, 
^1685 ;  also  a  deed  from  N.  L.  Reynolds  to 
'Simmons  Greek  Goal  Gompanv,  dated  Feb- 
yoarj  28th,  1885;  and  that  the 'said  claim  of 
lisid  defendant  and  the  said  deeds  and  each 
M  them  constitute  a  serious  and  damafring 
9load  upon  the  title  of  the  said  plaintiff  to 
much  of  his  said  land  as  is  covered  by  the 
Id  claim  of  the  said  defendant  'Simmons 
Goal  Gompany, '  under  said  deeds  and 
of  them,  it  is  therefore  further  adjudged, 
Lered,  and  decreed,  that  the  said  deeds  and 
of  them  be,  and  they  are  hereby,  set 
lde»  vacated,  and  annulled,  and  the  claim 
the  said  defendant  to  the  said  lands  so 
np  as  aforesaid  under  said  deeds  be  held 
naught;  and  it  is  further  adjudged,  or- 
and  decreed  that  the  said  defendant, 
immons  Greek  Goal  Gompany, '  do  pay  to 
plaintiff  his  costs  by  him  expended  and 
'  ta  Uie  prosecution  of  this  suit,  to 
taxed,  and  that  if  necessary  he  may  have 
J^BBacntion  therefor." 

Tlie  map  made  part  of  the  decree  is  (riven 
pages  1064,  1065.     The   Goal   Gom'pany 
'tr<l  an  appeal  to  \his  courf . 

Mr.  A.  W.  Bejiftolds»  for  appellant: 

A  court  of  equity,  has  no  Jurisdiction  in  this 

Oomplainant  cannot  maintain  a  bill  to  re- 
a  doad  from  his  title  when  he  is  out  of 

irion. 

naed  8iate$  ▼.  Wilson,  118  U.  S.  86  (80: 

LO);  Orton  t.  Smith,  69  U.  S.  18  How.  268 

:  888);  Hipp  v.  Babin,  60  U.  S.  19  How.  271 

:  688);  ElUi  r.  Daei$,  109  U.  S.  485  (27: 

KiUian  ▼.  Ebbinghaus,  110  U.  S.  568 

246). 

The  deed  cannot  be  corrected  because  appel- 

i  is  not  privy  thereto. 

1  Stoiy,  Eq.  Jur.  §  166;  2  Wait,  Act.  & 
612;  Oro99  v.  Bean,  81  Me.  525;  Baskins 
CMoun,  45  Ala.  682;  Adams  v.  Stevens,  49 
i.  862;  modes  v.  Outcalt,  48  Mo.  867;  Brnp- 
I V.  Montgomery,  25  Ark.  865. 
Fhe  allied  lost  deed  could  have  been  proven 
an  action  at  law  for  the  recovery  of  posses- 
n. 


1  Greenl.  Ev.  §  558;  United  States  v.  Bey- 
hum,  81  U.  S.  6  Pet.  852  (8:  424). 

Proof  of  tbe  fraud  alleged  in  the  bill  could 
have  been  made  at  law. 

Qregg  v.  Sayre,  33  U.  8.  8  Pet.  244  (ft:  982); 
Swayze  v.  Burke,  87  U.  S.  12  Pet.  11  (9:  980); 
Blanchard  v.  Brown,  70  U.  S.  8  Wall.  245  (18: 
69). 

A  mere  allegation  of  fraud,  when  there  is  no 
other  ground  for  jurisdictioD,  will  not  give 
equity  jurisdiction;  it  must  be  proved. 

Killian  v.  Ebbinghaus,  110  U.  S.  568  (28: 
246);  Lewis  v.  Cocks,  90  U.  S.  23  Wall  466  (23: 
70);  Hipp  V.  BaHn,  60  U.  S.  IP  How.  278  (15: 
635). 

The  two  comers  being  established  beyond 
controversy,  thev  controi  course  and  distance, 
and  less  material  calls,  and  the  line  must  be 
run  straight  from  one  to  the  other. 

Friend  v.  t'riend,  1  Gent.  Rep.  470,  64  Md. 
821:  Wharton  v.  Brick,  6  Cent.  Rep.  825,  49 
N.  J.  L.  289;  WhiU  v.  Luning.  93  U.  S.  514- 
527  (23:  938-940);  Parks  v.  Loomis,  6  Gray, 
467;  Bostiforthy.  Sturtetant,  2 Gush.  392;  Allen 
V.  Kingsbury,  16  Pick.  235;  Henshaw  v.  Mul^ 
lens,  121  Mass.  143;  Jenks  v.  Morgan,  6  Gray, 
448;  Martin  v.  Carlin,  19  Wis.  454,  88  Am. 
Dec.  696;  Stafford  v.  King,  30  Tex.  257,  94 
Am.  Dec.  804, 809;  Jones  v.  Andrews,  72  Tex.  5. 

The  mistake  in  a  written  instrument,  and  the 
true  intention  of  the  parties  must  be  proven  to 
the  exclusion  of  every  reasonable  doubt  before 
a  court  of  equity  will  correct  it. 

JarreU  v.  Jarrell,  27  W.  Va.  743;  Tucker  v. 
Madden,  44  Me.  215;  Hinkle  v.  Boyal  Exch. 
Assur.  Co.  1  Ves.  Sr.  319;  TownsTicnd  v.  Stan- 
oroom,  6  Ves.  Jr.  328;  OilUspie  v.  Moon,  2 
Johns.  Gh.  587,  1  L.  ed.  503;  Edmonds  App. 
59  Pa.  220;  Barter  v.  Christoph,  32  Wis.  245; 
Hileman  v.  Wright,  9  Ind.  126;  Shattuck  v.  Gay, 
45  Vt.  87;  Miner  v.  Hess,  47  III  170;  Weide- 
busch  V.  Hartenstein,  12  W.  Va.  760;  Western 
Min,  d  Mfg.  Co,  v.  Peytona  Coal  Co,  8  W.  Va. 
406;  SneUy.  Atlantic  F,  db  M.  Ins,  Co,  98  U. 
S.  85-^8  (25:  52-57);  Howland  v.  Blake,  97  U. 
S.  624  (24:  1027);  Jones  v.  Johnston,  59  U.  S. 
18  How.  150  (15:  320). 

Gomplainant  cannot  obtain  a  reformation  of 
the  deed  as  between  him  and  appellant,  because 
appellant  is  neither  a  party  nor  privy  there- 
to. 

1  Story,  Eq.  Jur.  |  165;  Cross  v.  Bean,  81 
Me.  526;  Simpson  v.  Montgomery,  26  Ark.  866; 
Warrick  v.  Warrick,  8  Atk.  296. 

Gomplainant's  claim  is  stale. 

Justis  V.  English,  80  Gratt,  576;  1  Barton, 
Gh.  Pr.  88,  90. 

Mr,  James  H.  Fergnmont  for  appellee: 

The  actual  possession  of  his  home  tract  by 
William  H.  Witten  extended  to  the  whole  of 
the  tracu  of  1,100  acres  and  200  acres  to  their 
exterior  boundaries. 

Overton  v.  Davisson,  1  Gratt.  217,  229. 

Entry  upon,  and  possession  of  the  land  by 
the  appellee,  Joseph  1.  Doran,  and  those  under 
whom  he  claims,  and  their  continuous  posses- 
sion, claim  of  title  and  open  and  notorious  acts 
of  ownership  over  it,  unchallenged  and  undis- 
puted for  32  years,  are  sufficient  to  enable  the 
appellee  to  maintain  this  suit 

1  Bouv.  Law  Diet.  p.  527;  Qreen  v.  Liter,  12 
U.  S.  8  Granch,  229  (8:  645);  1  Lomax,  Dig. 
Law  Real  Prop.  274. 
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Where  land  is  conyeyed  which  is  bounded 
by  a  water  course,  not  navigable,  such  convey- 
ance carries  with  it  the  title  to  a  moiety  of  the 
bed  of  the  waler  course. 

Dogan  r.  Beekright,  4  Hen.  &  M.  125;  Eayei 
▼.  Rawman,  1  Rand.  (Va.)  417, 420. 

The  bill  alleges  that  the  complainant,  Doran, 
was  seized  in  lee  of  the  said  tract  of  200  acres, 
more  or  less;  this  is  a  sufficient  allegation  of 
possession  of  the  land  by  him. 

Gage  y.  Kavfman,  183  U.  S.  471  (88:  726). 

The  iurisdiction  of  courts  of  equity  to  remove 
a  cloud  from  the  title  to  land  is  well  settled. 

JarreU  v.  Jarrdl,  27  W.  Va.  748. 


Mr,  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

Appellant  assigns  as  errors  that  the  court 
erred  in  establishing  the  alleged  lost  deed 
from  Chrispianos  Belcher  to  Robert  D.  Belch- 
er, and  in  correcting  the  alleged  mistake 
therein ;  in  setting  aside  the  deeds  under 
Avliich  appellant  claims  as  clouds  on  com- 
pliiinant's  title ;  and  in  correcting  the  alleged 
mistiikc  in  the  deed  from  Robert  D.  Belcher 
to  Willaim  U.  Witten,  dated  December  23, 
1852. 

Complainant  Doran  derai^nis  title  through 
tliu  lost  deed  from  Chrispianos  Belcher  to 
Robert  D.  Belcher ;  and  deeds  of  Robert  D. 
Belcher  to  W.  U.  Witten,  December  23,  1852; 
of  W.  H.  Witten,  W.  Scott  Witten,  and 
Graham  to  Doran,  November  5,  1881 ;  of 
Doran  to  the  Southwest  Virginia  Improve- 
ment Company,  January  1,  1883 ;  and  of  said 
company  to  Doran,  December  18,  1888 ;  and 
it  also  appears  that  Chrispianos  Eielcher  gave 
a  deed  to  Doran,  dated  April  2, 1885,  of  the 
200  acres,  describing  the  boundaries  of  the 
tract  in  accordance  with  Doran's  contention. 

The  defendant  claims  title  through  a  deed 
of  Chrispianos  to  George  W.  Belcher,  dated 
October  18,  1884,  and  various  mesne  convey- 
ances set  forth  in  the  decree  and  hereinafter 
referred  to.  Both  parties  claim,  therefore, 
under  Clirispianos  Belcher. 

The  description  of  the  tract  of  land  in  the 
deed  from  Robert  D.  Belcher  to  William  H. 
Witten  is  as  follows :  **  All  that  tract  of  land, 
containing  by  estimation  two  hundred  acres, 
be  ^e  same  more  or  less,  lying  in  Mercer 
County,  on  Simmons  Creek,  waters  of  Blue- 
stone,  and  [bounded!  as  follows,  to  wit: 
Beginning  at  two  birches  on  Simmons  Creek, 
comer  to  Chrispianos  Belcher's  land,  thence 
up  said  creek  with  Miller's  line,  S.  55*  W. 
120  poles  to  six  chestnuts,  comer  to  Miller's 
survey,  and  with  the  same  S.  85*  E.  810  poles 
to  a  double  and  single  poplar,  comer  to  said 
Belcher,  and  with  the  same  N.  40*  £.  250 
poles  to  the  beginning." 

By  the  decree  the  boundary  line  from  the 
two  birdies  to  the  six  chestnuts  was  made  to 
read:  "Beginning  at  two  birches  on  Sim- 
mon's Creek,  comer  to  Chrispianos  Belcher's 
land,  and  running  thence  up  and  with  said 
creek  with  William  Miller's  line  to  the 
mouth  of  the  middle  fork  of  said  creek; 
thence  up  and  wiUi  the  left-band  fork  of 
■aid  creek  to  two  spnioe  pines  and  a  white 
oak,  comer  to  said  William  Miller't  survey 
of  100  acres;  and  thence  with  the  line  of 
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said  survey,  to  tlx  chestnuiik  alao  a  eoncr 
thereof." 

Upon  the  hearing,  the  testimoBj  of  Bob- 
ert  D.  Belcher,  to  whom,  as  alleged,  Chris* 

gianos  conveyed,  and  who  oonv^Fed  to  W. 
[.  Witten ;  of  William  Miller,  referred  to 
in  the  deed  of  Robert  D.  to  Witteb;  of  W. 
S.  Witten,  son  of  W.  H.  Witten ;  of  Hair 
Sadler  and  others ;  was  Introdnoed  oa  befasa 
of  complainant,  together  with  divers  tedi 
and  maps.  The  deposition  of  ChrispiaBos 
Belcher,  who  was  living  in  the  State  «  Mil- 
souri,  was  not  taken,  nor  was  that  of  W. 
H.  Witten,  in  respect  of  whom  it  was  iho«i 
that  his  mind  ana  memorv  had  been  dedii- 
ing  for  some  vears,  and  that  his  mental  ind 
physical  oonditioo  was  such  as  to  render  hisi 
unable  to  recall  bnainesa  tranaactioBS  witk 
certainty  and  accuracy. 

It  appeared  from  the  evidence  that  in  IStt. 
Robert  D.  Belcher  and  hit  brother  Obediak 
purchased  of  James  Efector  4,000  acni  of 
land  situated  on  the  waterm  of  the  Blaesuw 
in  the  coun^  of  Mercer,  Virginia,  bow  Wea 
Virginia ;  that  they  agreed  upon  a  diviika 
line,  Obediah  taking  about  twenty-fife  has- 
dred  and  Robert  D.  about  fifteen  hnndnd 
acres,  and  the  land  was  surveved  and  eoi- 
veyed  according  to  the  agreed  aiviiioa ;  tel 
the  land  was  a  part  of  a  five  hundred  tho» 
and  acre  survey  granted  by  the  CoonMa- 
wealth  to  Wilson  Gary  Nicholas,  from  whos 
Hector  had  purchased  it ;  that  Obediah  mIs  f( 
fifteen  hundred  acres,  part  of  hia  twenty-iit 
hundred  acres  to  Chriiroianoe  Beldier,  wd  ii 
the  year  1844,  Robert  D.  purchased  of  GW^ 
pianos  about  eight  hundred  acres  of  this  U- 
teen  hundred  acres,  in  conaideration  of  mi 
horse;  that  said  eight  hundred  aoes  m 
bounded  on  the  east  by  Simmons  Ckesk.  s 
tributary  of  the  Bluestone,  oo  the  north  bf 
the  lands  of  Obediah  Belcher  and  othon  m 
the  west  by  the  Wilson  Gary  Nicfaolsi  §»• 
vey,  and  on  the  south  by  the  fifteen  haadnd 
acre  tract  conveyed  to  Kobert  D.  bj  Becut 
It  further  appeared  that  after  Robert  a 
purchased  the  eight  hundred  acTBi,  CMt- 
pianos  and  he  were  informed  that  dM  «■ 
a  controversy  or  diapute  about  the  west  list 
of  the  Nicholas  survey,  as  not  numing  ss  flv 
west  as  Hector  claimed :  that  one  Ljwook. 
a  aurvcyor  of  Giles  County,  had  aoow  tiat 
before  run  said  line  and  eo  located  it  ai  is 
leave  out  about  aiz  hundred  of  the  si^ 
hundred  acres,  and  about  five  hundred  ani 
of  Robert  D.'a  fifteen  hundred  acre  trsei. 
and  that  when  Chriapianoe  heard  of  this  dis- 
pute he  declined  to  make  Robert  D.  a  He- 
eral  warranty  deed  to  that  part  ef  the  dgH 
hundred  acres  so  brought  into  qosmne.  «i 
not  having  his  title  hood  for  the  land.  Rob- 
ert agreed  to  accept  such  deed  for  the  portke 
not  in  diapute,  uid  as  to  the  balance,  brtb 
were  to  await  the  final  ertabliahmeat  of  mM 
1  ine.  That  thereupon  ChrlspiaBoa  nwde  «i 
delivered  to  Robert  a  deed  with  uow wsifi  of 
general  warranty  for  the  ondlapated  ptft 
which  was  auppoaed  to  contaia  two  hnM 
acres,  more  or  len,  the  metea  and  booadi  of 
which  were,  Robert  teetifled,  aa  follom 
"Beginning  at  two  birches  m  fll—nsi 
CreeK,  thence  up  said  creek  with  the  wm 
and  leaving  said  creek  upuB  the  cuorse  soetb 
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irest  190  poles  to  six  chestnuts  mentioned, 
d  thenoe  with  the  said  Lybrook  line  to  a 
ifBgla  and  doable  poplar  on  the  said  division 
Itaa  between  Obediah  Belcher  &  myself,  and 
iieaoe  with  same  to  the  beginning." 
*  In  18S2  Robert  sold  the  two  hundred  acres, 
Iftd  also  the  land,  the  title  to  which  had  been 
Wled  in  qoestion,  supposed  to  be  about 
pBfen  hun£ed  acres,  to  W.  H.  Witten,  and 
ii  Qhrispianos  had  not  conveyed  the  six  hun- 
ped  acxea  (part  of  the  eleven  hundred)  to 
pDbert^  he  Joined  Robert  in  the  conveyance 
if  the  eleven  hundred  to  Witten. 
Tbis  deed  from  Robert  and  Chrispianos 
I  put  in  evidence  and  bears  date  December 
1862^  and  thereby,  in  consideration  of 
the  tpnsktoTB  conveyed  eleven  hundred 
,  more  or  less,  **  lyingin  Mercer  Countv, 
Inia,  on  the  waters  of  Bluestone  and  £lk- 
and  bounded  as  follows,  to  wit,  viz : 
ig  at  the  north  of  Laurel,  a  branch 
luestone,  thence  north  27  W.  in  the  line 
the  Wilson  Cary  Nicholas  500,000  acre 
r,  and  with  the  same  about  E.  640  poles 
two  birches ;  thence  continue  on  the  said 
880  poles  to  a  double  birch  on  said  line ; 
leaving  said  line  north  55  £.  204  poles 
six  chestnuts;  thence  south  85  east  940 
to  the  beginning, "  making  the  trian- 
tract  lying  between  the  west  line  of 
Hldiolas  survey  and  the  Lybrook  line, 
delineated  on  the  decree  map. 

the  same  dav  Robert  made  the  deed  to 
the  description  in  which  is  in  con- 
,  intending,  as  he  says,  to  convey 
two  hundred  acres  which  Chrispianos 
oonveyed  to  him ;  and  Robert  testified 
that  some  time  after  this  conveyance, 
and  Witten  were  looking  over  some  old 
papers  at  Obediah's  house  and  came 
the  deed  from  Chrispianos  to  Robart 
the  laid  two  hundred  acres  of  land,  and 
then  gave  the  deed,  and  money  to 
the  same  recorded,  to  Witten,  and  had 
since  seen  it.    It  was  stipulated  that  if 
lapianoB  conveyed  the  two  hundred  acre 
to  Robert  the  deed  was  never  recorded, 
that  diligent  search  had  been  made  and 
such  deed  could  be  found. 
also  appeared  that  at  the  time  of  Robert's 
Miller  owned  or  claimed  to  be 
owner  of  a  tract  of  six  hundred  acres 
ig  east  of  and  adjoining  the  two  hundred 
•  ;  that  the  line  of  this  Miller  tract  ran 
Simmons  Creek  from  the  two  birches 
for  in  the  deed  of  Robert  to  Witten ; 
Miller  got  this   land    from   Obediah 
;  and  the  west  three  hundred  acres  of 
was  sabsequently  purchased  by  Henry 
ler.      Miller   was   a   brother-in-law   of 
ianos  and  €teorge  W  Belcher,  Obediah 
dier  being  his  wife's  fatlier  and  Robert 
her  oncle,  and  according  to  his  testimony 
aot  only  purchased  from  Obediab  this  six 
~  acres,  which  lay  between  Flipping 
and  the  main  Simmons  Creek,  ana  in- 
led  what  afterwards  became  the  Henry 
ler  land,  but  also  owned  one  hundred 
s,  which  he  purchased  from  Obediah  and 
Ispianos,  lying  at  the  head  of  the  west 
:  of  Simmons  Creek-  and  north  of  the 
ten  land,  which  afterwards  conveyed  by 


Chrispianos  to  George  W.'s  wife,  Mary  E., 
and  by  Qeorge  W.  and  Mary  E.  to  A.  G. 
Belcher.  The  west  line  of  this  six  hundred 
acres  purchased  by  Miller  from  Obediah  com* 
menced  at  the  two  birches  on  the  main  Sim- 
mons Creek,  and  ran  up  to  the  latter's  home 
place  of  four  hundred  acres  on  the  middle 
fork  of  the  Creek,  the  north  line  being  the 
marked  line  between  the  six  hundred  acre 
tract  and  Obediah's  home  tract ;  and  the  south 
line  of  Miller's  one  hundred  acre  survey  ran 
from  the  six  chestnuts  to  Payne's  line  or 
Payne's  comer,  on  the  left-hand  fork  of  the 
Creek. 

By  the  testimony  of  W.  Scott  Witten,  it 
was  shown  that  in  1852  his  father,  William 
H.  Witten,  was  livins;  on  a  tract  of  four 
hundred  acres  of  land,  the  title  to  which 
was  in  the  latter,  and  on  which  he  had  re- 
sided, as  he  claimed,  for  fifty  years,  and 
witness  had  resided  there  with  him  ever  since 
he  was  bom,  in  1848 ;  that  the  tract  of  eleven 
hundred  acres  conveyed  by  Robert  D.  Belcher 
and  Chrispianos  l^lcher  to  William  H. 
Witten,  December  28,  1852,  touched,  at  its 
southem  point,  the  tract  on  which  William 
H.  Witten  then  lived ;  that  the  two  hundred 
acres  joined  and  w^  bounded  in  part  by  the 
eleven  hundred  acres;  that  William  H. 
Witten  took  actual  possession  of  the  eleven 
hundred  acre  tract  by  placing  tenants  on  it, 
and  paid  taxes  on  that  and  on  the  two  hun- 
dred acres,  and  used  the  latter  as  a  range  for 
his  cattle ;  that  in  February,  1877,  W.  Scott 
purchased  the  two  hundred  acres  at  a  judicial 
sale,  which  was  confirmed,  but  he  took  no 
deed  to  the  land,  and  he  and  his  father  there- 
after claimed  and  exercised  ownership  over 
it  together;  that  witness  paid  the  taxes  on 
the  two  hundred  acres  for  the  last  fifteen 
years,  during  which  it  was  owned  by  his 
father  and  himself ;  that  he  offered  the  land 
for  sale  to  Powell  and  Sadler  before  he  sold 
it  to  Doran,  and  sold  it  to  the  latter  by 
the  line  from  the  two  birches  of  Simmoni 
Creek,  up  said  creek  to  its  forks,  and  thence 
up  the  west  or  left  hand  fork  to  a  white  oak 
and  pine  on  the  southwest  comer  to  a  tract 
own^  by  his  father  and  Payne,  and  thence 
either  S.  50  or  S.  55  west  to  the  six  chest- 
nuts ;  that  shortly  after  he  purchased  the  two 
hundred  acres  he  bought  an  adjoining  tract 
and  put  a  tenant  on  it,  who  ranged  cattle 
for  him  on  both  places ;  that  the  two  hundred 
acres  was  in  the  woods  as  late  as  March, 
1886,  when  his  deposition  was  taken,  "^  ex- 
cept what  improvement  has  been  put  on. by 
defendant  and  not  inclosed ;"  and  that  he 
never  knew  that  Chrispianos  Belcher  or  any- 
body else  ever  disputed  the  title  of  Witten 
to  the  two  hundred  acres  as  claimed  bjr  him 
up  to  the  line  of  Simmons  Creek,  until  the 
25th  of  December,  1884.        ^ 

And  Robert  Belcher  tcstifif^>  that  from  1844 
to  1852,  when  he  conveyefi  the  tract  to 
Witten,  he  claimed  that  the  east  line  ran 
from  the  two  birches  up  Simmons  Creek, 
with  the  meanders  thereof,  and  that  the 
north  line  left  said  creek  with  the  course 
south  55  west  120  poles  to  the  six  chestnuts, 
the  chestnuts  being  a  noted  corner  as  well  as 
the  two  birches ;  and  that  he  had  never  heard 
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the  line  called  Id  question  until  quite  re- 
cently, when  the  railroad  ran  there  and  the 
land  became  yaluable. 

The  evidence  is  entirely  sufficient  to  estab- 
lish Uie  existence  and  loss  of  the  deed  of  the 
two  hundred  acres  from  Chrispianos  to  Robert 

D.  Belcher,  and  the  inference  is  a  natural 
one  that,  because  of  this  deed,  the  two 
hundred  acres  were  not  included  in  the  con- 
vey ance  by  Chrispianos  and  Robert  to  Witten 
of  the  eleven  hundred  acres.  The  reason  for 
Chrispianos  joining  in  that  deed  was  that 
the  eleven  hundred  acres  included  six  hun- 
dred of  the  eight  hundred  sold  by  him  to 
Robert,  and  as  Robert  had  sold  not  only  the 
eleven  hundred,  but  the  two  hundred  acres 
to  Witten,  it  seems  reasonable  to  suppose 
that  Witten  would  have  reouired  a  convey- 
ance from  Chrispianos  to  Robert  if  none  such 
then  existed. 

The  deeds  to  Witten  of  the  eleven  hundred 
and  the  two  hundred  acres  bore  the  same 
date,  December  28,  1852,  and  were  both 
drawn  up  by  Witten  in  the  presence  of 
Chrispianos ;  the  one  was  acknowledged  by 
Chrispianos  and  his  wife  and  Robert  and  his 
[431*  wife,  and  the  other  by  Robert  and  his  wife, 
before  the  same  Justices,  on  the  same  day. 
May  7,  1858,  and  both  were  ordered  to  be  re- 
corded at  the  June  term,  1858,  of  the  cuunty 
court.  All  this  is  irreconcilable  with  the 
view  that  the  title  to  the  two  hundred  acres 
was  left  outstanding  in  Chrispianos,  and  con- 
firms complainant's  contention  to  the  con- 
trary. In  connection  with  the  description  in 
Rol)ert8  deed  to  Witten  of  the  two  hundred 
acres,  the  description  in  the  deed  of  the 
eleven  hundred  acres  must  be  considered.  It 
will  be  remembered  that  the  north  line  of 
the  latter  tract  ran  from  the  double  birch  in 
the  line  of  the  Nicholas  survey,  "north  55 

E.  294  poles  to  six  chestnuts,"  and  that  line 
if  projected  east  of  the  six  chestnuts  would 
strike  the  left- hand  fork  of  Simmons  Creek, 
at  a  corner  of  Miller's  one  hundred  acre 
survey.  Ici  the  dcscri))tion  of  the  two  hun- 
dred acre  tmct  conveyed  by  Robert  to  Witten, 
the  line  beginning  at  the  two  birches  on 
Simmons  Creek  ran  up  said  creek  with 
Miller's  line.  Miller's  line  ran  up  that  creek 
to  its  forkA^  and  thence  up  what  is  styled 
the  middle  fort  to  the  line  of  Obediah  Belch- 
er's home  place,  and  thence  east  to  Flipping 
Creek,  but  the  calls  in  the  Witten  deed  are 
also  for  the  line  8.  55  W.  and  the  six  diest- 
nuts:  and  these  must  be  considered  in  de- 
termining how  far  Miller's  line  should  be 

f pursued.  If  it  be  followed  to  Obediah't 
ine,  and  the  six  chestnuts  are  reached  by  a 
straight  line  west,  this  would  disregard  the 
8.  55  W.,  and  embrace  the  land  between  the 
two  forks,  never  claimed  by  Witten,  or  in 
his  possession.  This  parcel  contains,  ac- 
cording to  the  proofs,  thirtv-siz  acree,  and 
passed  by  Chrispianos*  deea  to  Oeorge  W., 
and  was  presumably  the  tract  he  intended  to 
convey  when  he  gave  that  deed.  Inasmuch, 
however,  as  the  course  of  the  north  line  in 
the  deed  from  Chrispianos  and  Robert  to 
Witten  of  the  eleven  hundred  acres,  given 
simultaneously  with  the  deed  by  Robot  to 
Witten,  is  from  the  double  birch  in  the  west 
line  of  the  Nicholas  survey  to  the  six  chest- 
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nuts  N.  55  E.  294  poles,  and  that  W  tkt 
same  as  the  course  reversed  given  in  the  deed 
from  Belcher  to  Witten,  if  we  reverse  the 
calls  in  the  latter  deed,  and  mn  from  tW 
two  birches  to  the  double  and  single  poplar, 
thence  to  the  six  chestnuts,  and  thence  N. 
55  E.  120  poles  to  Simmons  Creek,  and  down 
said  creek  to  the  beginning,  all  ambiruity 
disappears  and  all  the  calls' are  satisfied. 

It  is  well  settled  that  in  running  the  line 
of  a  survey  of  public  lands  in  one  airection, 
if  a  difficulty  is  met  with,  and  all  the 
known  calls  of  the  survey  are  met  by  nixmiDg 
them  in  the  reverse  direction,  this  may  be 
properly  done.  Ayen  v.  Watipn,  197  t.  8. 
584784:  808]. 

We  conclude,  therefore,  that  the  ooort  was 
lustified  in  passing  up  the  left-hand  fork  to 
Miller's  survey. 

The  description  of  the  tract  in  the  deed  of 
Chrispianos  Belcher  to  Oeorge  W.  Belcher. 
October  18.  1884.  is  as  follows :  **  A  certain 
tract  or  boundary  of  lands,  supposed  to  coo- 
tain  seventy-five  acres,  be  the  same  more  or 
less,  lying  and  being  in  the  county  of  Mer- 
cer, State  of  W.  Va.,  on  the  water*  of  Sim- 
mons Creek,  a  branch  of  Bluettooe  River, 
and  being  a  part  of  a  survey  purchased  by 
Obediah  Belcher  of  Jas.  Hec^  in  the  year 
1842  and  a  portion  of   the  tract  deeded  by 


Obediah  Belcher  to  Chrispianos  Belcher 
bounded  as  follows,  to  wit:  Beginning  at 
two  birches  on  the  west  bank  of  Simmoaa 
Creek,  comer  to  William  H.  Witten, 
with  said  Witten's  line  to  six  chestnata, 
ner  to  A.  O.  Belcher,  on  a  ridee ;  thence  nofth 
50  E.  112  poles  to  a  white  oak  and  two  pinea 
on  a  branch  of  Sinunons  Creek,  comer  to 
Witten  and  Oraham-Payne  tract ;  north  86 
£.  184  poles  with  the  Payne  line  to  two 

Sines  and  a  white  oak  on  another  branch  of 
immons  Creek,  comer  to  four  hundred  acre* 
deeded  by  said  Chrispianos  Belcher  to  Obe- 
diah Belcher ;  thence  down  Simmooa  Creek 
with  the  meanders  Hiereof  to  the  beginning.  * 
As  we  have  seen,  Witten's  line  was  the 
same  as  Miller's  line,  at  least  to  the  forks  of 
the  creek,  but  it  is  contended  on  appellant's 
behalf  that  the  true  line  was  a  straight  line 
from  the  two  birches  to  the  six  cbeatants. 
The  difficult  with  this  contention  is,  that 
it  entirely  ignores  Sinunons  Creek,  Miller's 
line,  and  the  course  8.  55  W.,  and  the  dis- 
tance of  120  poles,  called  for  In  the  deed  to 
Witten.  Nor  it  it  consistent  with  the  evi- 
dence and  the  reason  of  the  thing  to  aasiuBt 
that  Chrispianos,  in  selling  the  800  acres  to 
Robert,  undertook  to  make  such  a  line  iu 
eastem  boundMy,  rather  than  Bimraoos 
Creek,  a  natural  boundary  in  itaelf.  The 
land  was  worth  so  little  In  1844  that  precisioa 
of  that  sort  is  hardly  supposable,  and  then 
is  nothing  to  indicate  that  Chrispianoa,  Rob- 
ert, or  Witten  ever  enterUined  the  idea  thst 
the  tract  stopped  short  of  Simmona  Creek. 
In  fact.  Robert  and  Witten  and  thoaa  olaift- 
Ing  under  them,  always  claimed  op  to  Ihe 
crmk,  down  to  and  after  October,  18A.  The 
circuit  court  wit  not  oompelled  to  adopt  ths 
straight  line,  and  to  have  done  so  would  hat* 
violated  the  rule,  whioh  prafen  nalniml  aad 
asoerUined  objects,  and  dlsegarded  the  othtf 
calls. 
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The  argument  Is  made  in  the  answer  of  the 
coal  company  that  because  in  the  deed  of 
Robert  to  Witten,  the  200  acres  is  described 
as  beginning  at  two  birches  on  Simmons 
Creek,  ** corner  to  Chrispianos  Belcher's 
land,"  this  recognized  ^'that  Chrispianos 
Belcher  owned  at  that  time  the  land  down  to 
the  two  birches,  and  which  is  now  the  land 
of  this  respondent."  But  the  proofs  show 
that  in  184o,  Robert  D.  Belcher  conveyed  to 
Chrispianos  640  acres,  parcel  of  the  1,500 
acres  conveyed  to  him  by  Hector,  and  thi^ 
640  acres  cornered  on  the  two  birches  in  ques- 
tion, and  was  subseouently  in  1856,  conveyed 
by  Chrispianos  to  Henry  Walker.  The  two 
birches  were  at  the  southeast  comer  of  the 
200  acres  and  the  northwest  comer  of  the  640 
acre  tract,  and  this  disposes  of  the  inference 
suggested. 

It  Is  also  urged  that  the  description  in  the 
deed  of  W.  H.  andW.  S.  Witten  and  Graham 
to  Doran  of  November  5,  1881,  treated  the 
800  acres  as  If  it  were  part  of  the  1, 100  acres, 
and  that  Doran' s  title  is  thus  shown  not  to 
be  under  the  lost  deed,  and  in  fact  not  to  ex- 
tend to  the  200  acres  at  all.    We  do  not  so 
understand  that  description.    By  that  con- 
Teyance,  a  moiety  of  the  Payne  tract  was  con- 
veyed as  well  as  the  200  acres,  and  the  de- 
fieri  ption  ran :    "All  that  certain  tract,  piece, 
or  parcel  of  land  situate  on  the  south  side  of 
the  dividing  ridge  and  on  Simmons  Creek, 
in  Mercer  County  aforesaid,  and  containing 
two  hundred  acres,  more  or  less,  bounded  on 
the  north  by  the  tract  of  land  next  herein- 
after described,  on  the  east  by  the  lands  of 
Henry  Sadler  and  lands  of  the  heirs  of  Henir 
Walker,  on  the  south  by  lands  of  G.  W. 
Perdue,  and  on  the  west  by  other  lands  of 
the  said  W.  H.  and  W.  S.  Witten.  the  bal- 
ance of  a  larger  tract  of  eleven  hundred  acres, 
hereinafter  more  particularly  described,  be- 
ing the  eastern  part  of  the 'said  lar^e  tract 
of  eleven  hundred  acres  which  Robert  D. 
Belcher  et  ux.  et  al.,  by  deed  dated  Decem- 
ber 28,  1852.  and  recorded  in  Mercer  County, 
in  deed  book  No.  8,  page  528.  etc.,  granted 
and  conveyed  unto  the  said  W.  H.    Witten 
in  fee ;  and  a  portion  of  the  lands  of  the  said 
W.  H.  Witten  having  been  siezed,  taken  in 
execution,  and  sold  under  a  certain  proceed- 
ing instituted  airainst  him  in  the  Circuit 
Court  of  Mercer  County  aforesaid  at  the  suit 
of  the  Bank  of  Princeton,  the  said  W.  H. 
Witten  purchased  the  same  and  is  about  to 
receive  a  deed  therefor."    And  then  follows 
the  description  of  the  Payne  tract  as  bounded 
on  the  south  by  lands  of  Sadler  and  the  tract 
of  land  above  described.    The  land  lying  on 
the  west  belonged  to  the  Wittens  as  stated, 
and  might  well  enough  be  described  as  the 
eastern  part  of  the  eleven  hundred  acre  tract, 
but  it  would  be  an  inadmissible  construction, 
to  make  the  200  part  of  the  1,100  acres,  par- 
ticularly in  view  of  the  fact,  as  elsewhere 
•bown,  that  the  200  acres  had  been  sold  by 

f  proceedings  against  W.  E.  Witten  and  is  thus 
dentifled. 

Allusion  It  also  made  to  the  fact  that  the 
800  acre  tract  as  described  in  the  deed  to 
Witten  turned  out  on  actual  survey  to  con- 
tain 857  acres,  but  the  conveyance  wit  of 
200  acret*  ''by  estimation,"  and,  moreoyer, 
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the  westem  boundary  in  that  deed  was  the 
line  from  the  six  chestnuts  S.  85  £.  810  poles 
to  a  double  and  single  poplar,  comer  to  Kob- 
ert  Belcher,  instead  of  me  Ly brook  line,  thus 
throwing  into  this  conveyance  the  land  be- 
tween these  two  lines  as  shown  upon  the  map. 
This  was  not  material  as  between  the  parties 
as,  although  Chrispianos  had  not  up  to  De- 
cember 23,  1852,  conveyed  the  600  acres  to 
Robert,  yet  he  did  then,  with  Robert,  convey 
them  to  Witten  so  that  the  latter  by  the  two 
deeds  got  the  whole  800  acres,  though  that 
part  in  the  1, 100  acre  tract  may  have  fallen 
short  of  600,  while  the  200  acre  tract  ran 
over.  If  the  1,100  acre  tract  contained,  as 
testified.  778  or  825  acres,  and  the  200  acre 
tract  857  acres,  that  would  be  between  i,100 
aqd  1,200  in  all,  instead  of  the  1,800  more 
or  less  which  the  Wittens  undertook  to 
convey. 

The  differences  in  quantity  resulting  from 
taking  the  areas  as  estimated  and  supposed, 
rather  than  accurately  platted  and  calculated, 
could  hardly  excite  remark,  while  the  growth 
of  the  75  acres  in  the  deed  of  Chrispianos  to 
George  W.  into  176  acres  might  perhaps,  as 
l^e  record  stands,  invite  some  explanation. 

We  regard  the  evidence  as  clear  and  con- 
vincing in  establishing  the  lost  deed,  and 
the  facts  which  sustain  the  action  of  the  dis- 
trict court  in  correcting  the  line. 

The  jurisdiction  of  equity  to  reform  writ- 
ten instruments,  where  there  is  a  mutual 
mistake,  or  mistake  on  one  side  and  fraud 
or  inequitable  conduct  on  the  other,  is  un- 
doubted ;  but  to  Justify  such  refornmtion  the 
evidence  must  be  sufficiently  cogent  to  thor- 
oughly satisfy  the  mind  of  the  court.  FisJiack 
V.  Bail,  84  W.  Vs.  644;  Shenandoah  YalUy 
B.  Co,  y.  Dunlcp,  86  Va.  846. 

The  general  doctrine  is  not  denied,  but  it 
is  contended  that  the  effect  of  the  correction 
of  the  deed  (if  the  lost  conveyance  con- 
tained an  identical  description),  is  to  en- 
large them  so  as  to  include  more  land  than 
they  originally  embraced,  and  that  this  ren- 
ders the  action  of  the  court  obnoxious  to  the 
Statute  of  Frauds. 

Qkus  y.  Hulbert,  102  Mass.  24,  it  cited  to 
the  proposition  that  although  th^  principle 
maintained  by  ChanceUor  Kent  in  Cfillespie  v. 
Mwm,  2  Johns.  Ch.  585.  1  L.  ed. .  500,  that 
relief  in  equity  against  the  operation  of  a 
written  instrument,  on  the  ground  that  by 
fraud  or  mistake  it  did  not  express  the  true 
contract  of  the  parties,  might  be  afforded  to 
a  plaintiff  seeking  a  modification  of  the  con- 
tract as  well  as  to  a  defendant  resitting  its 
enforcement,  is  well  settled,  it  cannot  be  ex- 
tended to  enlarge  the  subject-matter  of  a  con- 
tract or  to  add  a  new  term  to  a  writing,  by 

parol. 

We  need  not  enter  upon  a  discussion  in 
this  regard  here,  as  the  deeds  themselves 
furnished  the  means  of  making  the  correction, 
and  the  Statute  of  Frauds  was  not  pleaded. 

The  coal  company  insists,  however,  that  it 
occupies  the  position  of  a  bona  fide  pur- 
chaser for  value  without  notice,  and  as  such 
it  entitled  to  the  protection  of  the  court. 
•No  evidence  whatever  was  adduced  on  behalf 
of  the  defendants,  and  although  George  W. 
Belcher,  N.  L.  Reynolds,  and  P.  H.  Rore? 
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answered  under  oath,  they  were  not  required 
to  do  80,  and  their  answers  were  not  erfdence 
in  their  favor,  under  the  amendment  to  the 
4l8t  rule  in  equity. 

Reference  to  the  appendix  to  the  Acts  of 
the  Legislature  of  West  Virginia  of  1885, 
(pp.  44(3,  447,)  shows  the  certificate  of  in- 
•corporation  of  the  company,  from  which  it 
appears  thai  the  agreement  required  under 
the  statute  in  order  to  form  a  corporation 
was  delivered  to  the  secretary  of  state  of 
West  Virginia  on  the  16th  of  January,  1885, 
•on  which  day  the  company,  as  the  secretary 
•certifies,  became  a  corporation.  The  sub- 
scribers to  the  agreement  were  P.  H.  Rorer, 
I.  A.  Welch,  N.  L.  Reynolds,  A.  W.  Rey- 
nolds, and  George  W.  Belcher;  and  tbe 
agreement  states  that  these  five  corporators 
had  subscribed  the  sum  of  $250,  being  one 
$50  share  each,  and  had  paid  on  the  sub- 
scriptions the  sum  of  $25.  It  is  through 
these  corporators  that  the  company  claims 
title  and  the  record  discloses  that  Welch  was 
its  president.  Associated  together  to  carry 
forward  a  common  enterprise,  the  knowledge 
or  actual  notice  of  all  these  corporators  and 
the  president  was  the  knowledge  or  notice 
of  the  company,  and  if  constructive  notice 
bound  them  it  bound  the  company. 

The  conveyances  were  as  follows:  De- 
cember 4,  1884,  QeoTge  W.  Belcher  conveyed 
to  Newton  L.  Reynolds  the  undivided  five 
eighths  of  the  tract  of  land  claimed  by  the 
company,  and  on  the  28d  of  February,  1885, 
Oeorge  W.  Belcher  conveyed  to  Rorer  the 
undivided  three  eighths  of  the  tract.  Janu- 
ary 18,  1885,  N.  L.  Reynolds  conveyed  two 
eighths  of  his  five  eighths  to  I.  A.  Welch, 
and  on  February  28,  1885,  he  conveyed  the 
remaining  three  eiehths  to  the  company. 
January  18,  1885,  Welch  conveyed  to  A.  W. 
Reynolds  an  undivided  one  eighteenth  of  the 
tract,  and  tlic  remaining  portion  of  the  two 
eighths  conveyed  by  if.  L.  Reynolds  to 
AVelch,  the  latter  conveyed  to  the  company 
on  February  28,  while,  on  the  same  day,  A. 
W.  Reynolds  conveyed  the  one  eighteenth 
aforesaid  and  Rorer  and  wife  the  three 
eighths. 

The  deeds  of  N.  L.  Reynolds  to  Welch ; 
Welch  to  A.  W.  Reynolds;  Rorer, N.  L.. 
and  A.  W.  Reynolds  and  Welch  to  the  com- 
pany ;  all  name  the  nominal  consideration 
of  one  dollar.  The  deed  of  Oeorge  W. 
Belcher  to  N.  L.  Reynolds  purports  to  have 
been  executed  in  consideration  of  t66.10, 
and  of  Oeorce  W.  Belcher  to  Rorer  in  con- 
sideration of  $6,898.75,  $500  in  cash  and 
$5,893.75  in  deferred  payments. 

The  deed  from  Chrispianos  to  George  W. 
recites  a  consideration  of  $75  "and  other 
valuable  considerations. "  This  was  a  general 
warranty  deed,  and  so  was  that  to  Korer. 
The  others  were  special  warranties  only. 

None  of  the  original  deeds  in  appellant's 
chain  appear  to  have  been  produced  on  the 
hearing,  though  certified  copies  were  at- 
tached to  the  pleadings,  but  no  independent 
evidence  was  adduced  of  the  payment  by  any 
of  the  defendants  of  any  money  whatever. 
As  against  complainant  the  recitals  in  these 
<ieeds  cannot  be  relied  on  as  proof  of  the 
payment  of  the  purchase  money.     Boons  t. 

t07t 
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Ohilet,  85  U.  &  10  FM.  177  [•:  88q:  Jta 
y.  Mann,  2  Sumn.  487;  Xjlti  y.  7U,i 
Gratt,  44;  Wofrm  v.  Sime,  7  W.  Yt.  4H; 
Braufn  v.  WAA,  18  Dl.  848;  Uagi  y.  Ifidk 
28  Pa.  419. 

Apart  from  this,  we  bold  appellant  duff* 
able  with  notice.  The  rule  is  thus  itited  br 
the  Virginia  Court  of  Appemlf^  in  Burwi 
v.  Fhuber,  21  Gratt.  446,  488:  -PmdiaKn 
are  bound  to  use  a  due  diegree  of  eutifli  ii 
making  their  purchases,  or  tb^  will  notbi 
entitled  to  protection.  Oateai  mmptor  ii  om 
of  the  best  settled  maxims  of  the  law,  vA 
appl  ies  ezclusively  to  a  parc^uer.  He  moiK 
ta&e  care,  and  make  due  inauiriei,  or  hi 
may  not  be  a  bona  fide  puroiaser.  Bit  ii 
bound  not  only  by  actual,  bat  also  bv  am- 
structive  notice,  which  It  the  Mine  Id  ita 
effect  as  actual  notice.  He  must  lock  to  the 
title  papers  under  which  be  buys,  aad  ii 
charged  with  notice  of  all  the  facts  appeviit 
upon  their  face,  or  to  the  knowlete  « 
which  anything  t^ere  appearing  will  eondod 
him.  He  has  no  right  to  shut  his  crei  or 
his  ears  to  the  Inlet  ox  Information,  aad  tha 
say  he  is  a  bona  fide  purchaser  witboot  w> 
tice."  Jonav.  Smith,  1  Hara.  48^  55;  USm 
v.  Le  yete,  2  L.  C.  £q.  *127 ;  and  BmA  f. 
Ware,  40 U.  8. 15  Pet  96,  114  [10:  80,6811, 
are  cited. 

In  Mundif  y.  Vmeter,  8  Oralt,  518.  idM 
on  by  appellant,  the  registry  <tf  a  deed  of  | 
"all  the  estate  both  real  and  peftonsl  to 
which  the  said  James  was  In  any  idsids 
entitled  in  law  or  in  equity,*  was  held  sol 
to  be  notice  in  point  of  law  to  a  sabstuial 
purchaser  of  the  existence  of  tbe  deeC  aor 
would  notice  In  point  of  fact  of  inch  eslA> 
enoe  and  contenta  affect  snch  purchase,  nka 
he  had  further  notice  that  tbe  land  poithoori 
by  him  was  embraced  by  tbe  prorfaka  of 
the  deed;  "and  tbe  proof  of  ioch  sotiot 
whether  direct  or  positlye,  or  clrcomotsatiil 
and  priesumptlve,  must  be  such  ss  to  ifHl 
the  conscience  of  the  purchaser,  sad  is  sol 
sufficient  If  It  merely  puts  htm  upon  inqniir, 
but  must  be  so  strong  aad  clesr  ss  lo  ii 
on  him  the  imputation  of  inafa  JUml*  BM 
the  latter  branch  of  this  mling  wndiiv- 
proved  of  in  Warren  y.  Armt^  7  W.  >a 
474:  and  In  Flddit^  Im.  T.  d  &  IK  Ck 
y.  Shenandoah  VaUe^  J2L  On  83  W.  Va  SR 
259,  it  is  said  that  **  wbateyer  U  soffldcM  M 
put  a  [terson  on  Inquiry  Is  cousidewd  m 
conveyinc  notice ;  for  the  law  ImpsMi  i 
personal  Knowledge  of  a  fact,  of  vhick  At 
exercise  of  common  prudence  might  hsn 
apprised  him.  When  a  subsequent  pwclotf 
has  actual  notice  that  the  propeity  la  qa» 
tion  is  incumbered  or  Reeled,  he  is  cksrgid 
constructively  with  notice  of  all  the  tett 
and  Instruments,  to  tbe  knowledge  of  which 
he  would  have  been  led  by  ^b  wqaliy  iito 
tbe  incumbrance  or  other  drcnniotsBoe  afRt- 
lug  the  property  of  which  be  bad  aotka* 

Lord  Hardwicke  obeerred  In  Lo  Stm  f .  l* 
New,  Amb.  488,  8  Atk.  848,  1  Yea  M: 
"That  the  taking  of  a  local  estate,  after  sf 
tice  of  a  prior  right  males  a  penoo  i  •** 


flde  purchaser  ;*  and  tbe  notes  to  that  cm  a 
2  L.  C.  Eq.  108,  discuss  at  length  the  doc 
trine  of  knowledge,  actual  nouce,  cxpR* 
or  impliedt  and  coostructiye  aoUos,  viU 
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ttandant  citation  ot  authority.  The  con- 
pntiQii  of  the  American  editor  is  that  actual 
ItCioo  embraces  all  degrees  and  grades  of 
Ividenoe,  from  the  most  direct  and  positive 
|ifOof,  to  the  slightest  circumstances  from 
!0liic&  a  jurv  would  he  warranted  in  referring 
iotioe,  while  constructive  notice  Is  a  le^ai 
pleranoe  from  established  facts,  and,  like 
ither  legal  presumptions,  does  not  admit  of 
pnpate. 

^  Mr.  Jtuiiee  Storj  in  his  work  on  Equity 

risprudence,  ^  899,  adopts  the  language 

Chief  Baron  Eyer,  in  Plumb  v.  F^uitt,  2 

482,  488,  that  constructive  notice  is 

its  nature  no  more  than  evidence  of  notice, 

presumption  of  which  is  so  violent,  that 

oourt  will  not  allow  even  of  its  being 

Averted.  ^ 

later  editions  of  that  work  Judge  Red- 

(11th  ed.  $  410  a,)  says  that  the  term 

LCtive  notice  ''is  applied,  indiscrim- 

\  'to  such  notice  as  is  not  susceptible 

befnig  explained  or  rebutted,  and  to  that 

jfch  may  be.     It  seems  more  appropriate 

the  former  kind  of  notice^     It  will  then 

lade  notice  by  the  registry,  and  notice  by 

I  pgmdeni.    But  such  notice  as  depends  upon 

Ion,   upon  knowledge  of   an  agent, 

facts  to  put  one  upon  inquiry,   and 

other  similar  matters,  although  often 

lied  constructive  notice,  is  rather  implied 

lee,  or  presumptive  notice,  subject  to  be 

.  atted  or  explained.    Constructive  notice 

thm  a  conclusive  presumption  or  a  pre- 

iption  of  law,  while  implied  noti^  is  a 

presumption  of  fact." 
"Fiee-OhaneeUor  Wigram  in  Janes  ▼.  dmith, 
laid  it  down  that  cases  in  which  con- 
dve  notice  had  been  established,   re- 
lied themselves  into  two  classes,    first, 
in  which  the  party  charged  had  actual 
that  the  property  in  dispute  was  in 
way  affected,  and  the  court  has  there- 
bound  him  with  constructive  notice  of 
to  a  knowledge  of  which  he  would  have 
led  by  an  inquiry  into  the  matters  af- 
ing  the  property,  of  which  he  had  actual 
loe;  and,  secondly,  those  where  the  court 
been  satisfied  that  the  party  charged  had 
Ignediy  abstained  from  inquiry  for  the 
OT  avoiding  notice.    If  there  is  not 
il  notice  that  the  property  is  in  some 
affected  so  that  the  case  does  not  fall 
the  first  class,  and  no  fraudulent  tum- 
away  from  a  knowledge  of  facts  which 
rmgettm  would  suggest  to  a  prudent  mind 
M  and  culpable  negligence,  so  as  to 
_  it  within  the  second,  then  the  doctrine 
^OODStructive  notice  would  not  apply. 

case  must  be  governed  by  its  own 

iliar  circumstances,  and  in  that  in  hand 

fhfnk  appellant  either  had  actual  knowl- 

or  actual  notice  of  such  facts  and  cir- 

as  by  the  exercise  of  due  dili- 

woald  have  led  it  to  knowledge  of 

ilainant's  rights,  and  that  if  this  were  not 

uen  its  ignorance  was  the  result  of  such 

■  and  culpable  negligence  that  it  would 

iqually  bound. 

tw  deed  of  George  W.  Belcher  to  N.  L. 
nolds  conveyed  the  undivided  five  eighths 
Krenty-five  acres  by  a  description  read- 
as  follows:    "Beginning  at  two  birches 

U.S.  U.S..  Book  85. 


on  the  bank  of  Simmons  Creek  In  a  line  of 
a  survey  of  twenty-five  hundred  acres  con- 
veyed by  James  Hector  to  Obediah  Belcher, 
and  a  corner  to  the  William  H.  Witten  land, 
and  with  a  line  of  the  said  Witten  land  N. 
50'  4(K  W.  85.40  chains  up  Simmons  Creek, 
topping  a  ridge  at  28  chains  and  crossine 
hollows  and  points  of  said  ridge,  to  six  dead 
chestnuts  on  said  ridge,  a  corner  to  A.  G. 
Belcher's  land."  The  deed  of  George  W. 
Belcher  to  P.  H.  Rorer  purported  to  convey 
''three -eighths  (f),  of  a  certain  tract  or  par- 
cel of  land  lying  on  Simmons  Creek,  a  branch 
of  Bluestone  River,  in  the  county  of  Mercer, 
and  State  of  West  Virginia,  it  being  the  same 
tract,  five  eighths  (i),  undivided,  of  which 
has  heretofore  been  conveyed  by  the  said 
parties  of  the  first  part  to  "N.  L.  Reynolds, 
and  containing,  by  recent  survey,  by  hori- 
zontal measurement,  one  hundred  and  seventy 
and  A  acres,  and  bounded  as  follows:  Be- 
ginning at  two  birches  on  the  bank  of  Sim- 
mons Creek,  N.  50*  26'  W.  80.88  chains  up 
Simmons  Creek,  crossing  ridges  and  spurs, 
to  six  dead  chestnuts  on  ridge,  corner  to  A. 
G.  Belcher. "  The  other  conveyances  refer  to 
these  descriptions. 

When  Obediah  and  Robert  D.  Belcher 
bought  the  four  thousand  acres  of  James 
Hector  they  agreed  to  a  division  whereby 
Robert  D.  Belcher  took  fifteen  hundred  and 
Obediah  twenty-five  hundred  acres.  The 
deed  of  Hector  to  Robert  D.  Beldier  for  the 
fifteen  hundred  acres  is  in  the  record.  The 
north  line  of  this  tract  ran  from  the  Wilson 
Cary  Nicholas  line  N.60*  E.  to  the  mouth  of 
the  Spruce  Pine  branch  on  Flipping  Creek, 
and  Obediah  Belcher's  twenty-five  hundred 
acres  lay  immediately  north  of  that  line  and 
extendea  across  from  the  Nicholas  line  to 
Flipping  Creek.  The  two  birches  spoken  of 
in  George  W.  Belcher*s  deed  to  Reynolds  as 
being  in  a  line  of  a  survey  of  twenty-five 
hun(S*ed  acres  conveyed  bj'  Hector  to  Belcher 
were  not  corner  trees  in  that  line,  but  were 
corner  trees  to  the  Witten  tract  of  two  hun- 
dred acres.  As  the  description  in  the  deed 
to  Reynolds  puts  the  two  birches  as  a  corner 
to  the  William  H.  Witten  land,  it  is  plain 
that  resort  must  have  been  actually  had  to  R. 
D.  Belcher's  deed  to  Witten  of  the  two  hun- 
dred acres,  and  that  deed  described  Witten 's 
line  as  running  from  the  two  birches  up  Sim- 
mons Creek  "with  Miller's  line."  That 
deed  could  not  be  read  without  discovering 
that  something  had  been  omitted  therefrom. 
And  this  is  the  more  apparent,  since  it  is 
shown  by  the  evidence  that  the  distance  by 
a  straight  line  from  the  two  birches  to  the 
six  chestnuts  was  828  poles,  whilti  it  is  also 
clear  that  a  line  running  S.  55  W.  from  the 
two  birches  would  not  reach  the  six  chest- 
nuts, but  would  run  away  from  them,  so  that 
both  by  distance  and  by  course  it  was  evident 
that  an  error  had  been  committed,  and  what 
that  error  was  seems  to  us  to  be  obvious  to 
any  candid  mind.  Having  actual  notice  to* 
this  extent,  appellant  was  put  upon  inquiry, 
and  inquiry  would  have  coAducted  at  once* 
to  the  unrecorded  deed. 

So  far  as  the  defendant  C^rge  W.  Belcher 
is  concerned,  the  evidence  is  quite  convinc- 
ing of  knowledge  en  his  part.    Belcher  had 
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Where  land  is  conyeyed  which  is  bounded 
by  a  water  course,  not  navigable,  such  convey- 
ance carries  with  it  the  title  to  a  moiety  of  the 
bed  of  the  waler  course. 

Dogan  y.  Beeknght,  4  Hen.  &  M.  125;  Hayei 
T.  Rawman,  1  Baud.  (Va.)  417, 420. 

The  bill  alleges  that  the  complainant,  Doran, 
was  seized  in  lee  of  the  said  tract  of  200  acres, 
more  or  less;  this  is  a  sufficient  allegation  of 
possession  of  the  land  by  him. 

Gage  y.  Kaufman,  183  U.  S.  471  (88:  726). 

The  iurisdiction  of  courts  of  equity  to  remove 
a  cloud  from  Uie  title  to  land  is  well  settled. 

JarreU  v.  JarreU,  27  W.  Va.  748. 


Mr,  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

Appellant  assigns  as  errors  Uiat  the  court 
erred  in  establishing  the  alleged  lost  deed 
from  Chrispianos  Belcher  to  Robert  D.  Belch- 
er, and  in  correcting  the  alleged  mistake 
tlierein ;  in  setting  aside  the  deeds  under 
wliich  appellant  claims  as  clouds  on  com- 
plainant's title ;  and  in  correcting  the  alleged 
mistake  in  the  deed  from  Robert  D.  Belcher 
to  Willaim  U.  Witten,  dated  December  28, 
1852. 

Complainant  Doran  derai^n^s  title  through 
thu  lost  deRd  from  Chrispianos  Belcher  to 
Robert  D.  Belcher :  and  deeds  of  Robert  D. 
Belcher  to  W.  H.  Witten,  December  28,  1852; 
of  W.  H.  Witten,  W.  Scott  Witten,  and 
Graham  to  Doran,  November  5,  1881 ;  of 
Doran  to  the  Southwest  Virginia  Improve- 
ment Company,  January  1,  1883 ;  and  of  said 
company  to  Doran,  December  13,  1888 ;  and 
it  also  appears  that  Chrispianos  Belcher  gave 
a  deed  to  Doran,  dated  April  2, 1885,  of  the 
200  acres,  describing  the  boundaries  of  the 
tract  in  accordance  with  Doran's  contention. 

The  defendant  claims  title  through  a  deed 
of  Chrispianos  to  George  W.  Belcher,  dated 
October  18,  1884,  and  various  mesne  convey- 
ances set  forth  in  the  decree  and  hereinafter 
referred  to.  Both  parties  claim,  therefore, 
under  Chrispianos  Belcher. 

The  description  of  the  tract  of  land  in  the 
deed  from  Robert  D.  Belcher  to  William  H. 
Witten  is  as  follows :  ''All  that  tract  of  land, 
containing  by  estimation  two  hundred  acres, 
be  tile  same  more  or  less,  lying  in  Mercer 
County,  on  Simmons  Creek,  waters  of  Blue- 
stone,  and  [bounded!  as  follows,  to  wit: 
Beginning  at  two  birches  on  Simmons  Creek, 
comer  to  Chrispianos  Belcher's  land,  thence 
up  said  creek  with  Miller's  line,  S.  55**  W. 
120  poles  to  six  chestnuts,  comer  to  Miller's 
survey,  and  with  the  same  S.  85**  E.  810  poles 
to  a  double  and  single  poplar,  comer  to  said 
Belcher,  and  with  the  same  N.  40**  £.  250 
poles  to  the  beginning." 

By  the  decree  the  boundary  line  from  the 
two  birches  to  the  six  chestnuts  was  made  to 
read:  "Beginning  at  two  birches  on  Sim- 
mon's Creek,  comer  to  Chrispianos  Belcher's 
land,  and  running  thence  up  and  with  said 
creek  with  William  Miller's  line  to  the 
mouth  of  the  middle  fork  of  said  creek; 
thence  up  and  with  the  left-band  fork  of 
■aid  creek  to  two  spruce  pines  and  a  white 
oak,  comer  to  said  William  Miller's  survey 
of  100  acres;  and  thence  with  the  line  of 
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said  survey,  to  six  chestnuiik  alto  a  ooncr 
thereof. " 

Upon  the  hearing,  tha  teatimony  of  Bob- 
ert  D.  Belcher,  to  whom,  m  alleged,  Cbrif- 
pianos  conveyed,  and  who  conveyed  to  W. 
H.  Witten ;  of  William  Miller,  referred  to 
in  the  deed  of  Robert  D.  to  Witten;  of  W. 
S.  Witten,  son  of  W.  H.  Witten;  of  Heniv 
Sadler  and  others ;  waa  introdaoed  on  behalf 
of  complainant,  together  with  divers  deedi 
and  maps.  The  deposition  of  Chriniaaai 
Belcher,  who  was  living  in  the  State  of  Mis- 
souri, was  not  taken,  nor  was  thst  of  W. 
H.  Witten,  in  respect  olf  whom  it  was  ihovi 
that  his  mind  ana  memory  had  been  dedu- 
ing  for  some  years,  and  that  his  mental  ind 
physical  condition  was  sach  as  to  render  him 
unable  to  recall  business  timnssctioss  with 
certainty  and  aocnncj. 

It  appeared  from  the  evidence  that  in  IStt. 
Robert  D.  Belcher  and  his  brother  Ubedish 
purchased  of  James  Hector  4,000  sacs  of 
land  situated  on  the  waters  of  the  Blaettone 
in  the  coun^  of  Mercer,  Virginia,  bow  Wea 
Virginia ;  that  they  agreed  upon  a  divisScs 
line,  Obediah  taking  about  twenty-fife  has- 
dred  and  Robert  D.  about  fifteen  hnsdnd 
acres,  and  the  land  was  surveyed  sad  eos- 
veyed  according  to  the  agreed  aivislon ;  tel 
the  land  was  a  part  of  a  five  hundred  thosi- 
and  acre  survey  granted  by  the  CoonMS- 
wealth  to  Wilson  Gary  Nicholas,  from  wfan 
Hector  had  purchased  it ;  that  Obediah  mIs  |I 
fifteen  hundred  acres,  part  of  his  twenty-iif 
hundred  acres  to  GhrispisDOS  Beldier,  wd  is 
the  year  1844,  Robert  D.  purchased  of  GW^ 
pianos  about  eight  hundred  acres  of  this  If- 
teen  hundred  acres,  in  consideratioD  of  mi 
horse;  that  said  eight  hundred  sow  m 
bounded  on  the  east  by  SinunoBs  Cieok,  s 
tributary  of  the  Bluestone,  on  the  north  bf 
the  lands  of  Obediah  Belcher  and  othan  m 
the  west  by  the  Wilson  Gary  Nicfaolss  §»• 
vey,  and  on  the  south  by  the  fifteen  hasdnd 
acre  tract  conveyed  to  Robert  D.  br  Becut 

It  further  appeared  that  after  Robot  a 
purchased  the  eight  hundred  acns,  CMt- 
pianos  and  he  were  informed  that  ttien  «■ 
a  controversy  or  dispute  about  the  wort  list 
of  the  Nicholss  survey,  as  not  numing  si  flv 
west  ss  Hector  claimed ;  that  one  I^tnot, 
a  surveyor  of  Giles  County,  had  sons  tint 
before  run  said  line  and  so  located  it  ss  Is 
leave  out  about  aix  hundred  of  the  si^ 
hundred  acres,  and  about  five  handled  aem 
of  Robert  D.'a  fifteen  hundred  acre  tiirt; 
and  that  when  Chrispianos  heard  of  this  dis- 
pute he  declined  to  make  Robsft  D.  a  hs- 
eral  warranty  deed  to  that  part  of  ths  dfit 
hundred  acres  so  brought  into  qnesrini.  ssi 
not  having  his  title  bond  for  the  lail  Rob- 
ert agreed  to  accept  inch  deed  Ibr  the  pofdss 
not  in  dispute,  and  as  to  the  balaaee.  brtb 
were  to  await  tiie  final  establishnent  of  s^ 
line.  Thst  therenpoii  Chrispianos  smAt  ssi 
delivered  to  Robert  a  deed  with  uuiwisliof 
general  warrant  fbr  the  nndtsptsd  W^ 
which  was  supposed  to  contain  two  bnM 
aurea,  more  or  less,  the  melea  and  bontew 
which  were,  Robert  testified,  as  follom 
''Beirinning  at  two  binges  on  81n 
Creek,  thence  up  said  creek  with  the 
and  leaving  said  creek  npun  the  oMxm 
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190  poles  to  six  chestnuts  meDtloned, 
nid  thenoe  with  the  said  Lybrook  line  to  a 
•fagle  aod  double  poplar  on  the  said  diyision 
line  between  Obediah  Belcher  &  myself,  and 
(hence  with  same  to  the  beginning." 

In  18S2  Robert  sold  the  two  hundred  acres, 
nid  also  the  land,  the  title  to  which  had  been 
anlled  in  question,  supposed  to  be  about 
tferen  hundred  acres,  to  w.  H.  Witten,  and 
m  Qhrispianos  had  not  conveyed  the  six  hun- 
bed  acxes  (part  of  the  eleven  hundred)  to 
M>ert»  he  Joined  Robert  in  the  conveyance 
Bf  the  eleven  hundred  to  Witten. 

Tbis  deed  from  Robert  and  Chrisplanos 
MM  put  in  evidence  and  bears  date  December 
1^  1862^  and  Uiereby,  in  consideration  of 
|K,  the  KnsitoTB  conveyed  eleven  hundred 
•eras,  more  or  less,  "  lyingin  Mercer  Countv, 
Virginia,  on  the  waters  of  Bluestone  and  £lk- 
hom,  and  bounded  as  follows,  to  wit,  viz : 
itofflnning  at  the  north  of  Laurel,  a  branch 
rilBlnestone,  thence  north  27  W.  in  the  line 
Bf  the  Wilson  Cary  Nicholas  500,000  acre 
WKTwejf  and  with  the  same  about  E.  640  poles 
tn  two  biiches ;  thence  continue  on  the  said 
Una  880  poles  to  a  double  birch  on  said  line ; 
ftenoe  leaving  said  line  north  55  £.  294  poles 
Id  aix  chestnuts;  thence  south  85  east  940 
to  the  beginning,"  making  the  trian- 
tract  lying  between  the  west  line  of 
Hidiolas  survey  and  the  Lybrook  line, 
delineated  on  the  decree  map. 

the  same  dav  Robert  made  the  deed  to 
Ltten,  the  description  in  which  is  in  con- 
intending,  as  he  says,  to  convey 
two  hundred  acres  which  Chrisplanos 
conveyed  to  him ;  and  Robert  testified 
that  some  time  after  this  conveyance, 
and  Witten  were  looking  over  some  old 
papers  at  Obediah's  house  and  came 
the  deed  from  Chrisplanos  to  Robsrt 
the  iaid  two  hundred  acres  of  land,  and 
then  gave  the  deed,  and  money  to 
the  same  recorded,  to  Witten,  and  had 
since  seen  it.    It  was  stipulated  that  if 
lianos  conveyed  the  two  hundred  acre 
RobOTt  the  deed  was  never  recorded, 
tliat  diligent  search  had  been  made  and 
^aodi  deed  could  be  found. 
>  also  appeared  that  at  the  time  of  Robert's 
Miller  owned  or  claimed  to  be 
owner  of  a  tract  of  six  hundred  acres 
,  east  of  and  adjoining  the  two  hundred 
';  that  the  line  of  this  Miller  tract  ran 
Simmons  Creek  from  the  two  birches 
for  in  the  deed  of  Robert  to  Witten ; 
Miller  got  this  land    from   Obediah 
,  and  the  west  three  hundred  acres  of 
subsequently  purchased  by  Henry 
Miller  was   a   brother-in-law   of 
rfanoB  and  Qeorge  W  Belcher,  Obediah 
being  his  wife's  fat  Iter  and  Robert 
*  ancle,  and  according  to  his  testimony 
only  purchased  from  Obediab  this  six 
~  acres,  which  lay  between  Flipping 
and  the  main  Simmons  Creek,  ana  in- 
''d  wliat  afterwards  became  the  Henry 
r  land,  but  also  owned  one  hundred 
Ik  whidi  he  purchased  from  Obediah  and 
■pianos,  lying  at  the  head  of  the  west 
of  Simmons  Creek-  and  north  of  the 
m  land,  which  afterwards  conveyed  by 
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Chrisplanos  to  George  W.'s  wife,  Mary  E., 
and  by  George  W.  and  Mair  E.  to  A.  G. 
Belcher.  The  west  line  of  this  six  hundred 
acres  purchased  by  Miller  from  Obediah  com- 
mence at  the  two  birches  on  the  main  Sim- 
mons Creek,  and  ran  up  to  the  latter's  home 
place  of  four  hundred  acres  on  the  middle 
fork  of  the  Creek,  the  north  line  being  the 
marked  line  between  the  six  hundred  acre 
tract  and  Obediah  *s  home  tract ;  and  the  south 
line  of  Miller's  one  hundred  acre  survey  ran 
from  the  six  chestnuts  to  Payne's  line  or 
Payne's  comer,  on  the  left-hand  fork  of  the 
Creek. 

By  the  testimony  of  W.  Scott  Witten.  it 
was  shown  that  in  1852  his  father,  William 
H.  Witten,  was  livins;  on  a  tract  of  four 
hundred  acres  of  land,  the  title  to  which 
was  in  the  latter,  and  on  which  he  had  re- 
sided, as  he  claimed,  for  fifty  years,  and 
witness  had  resided  there  with  him  ever  since 
he  was  bom,  in  1848 ;  that  the  tract  of  eleven 
himdred  acres  conveyed  by  Robert  D.  Belcher 
and  Chrisplanos  !^lcher  to  William  H. 
Witten,  December  28,  1852,  touched,  at  its 
southern  point,  the  tract  on  which  William 
H.  Witten  then  lived ;  that  the  two  hundred 
acres  joined  and  was  bounded  in  part  by  the 
eleven  hundred  acres;  that  William  H. 
Witten  took  actual  possession  of  the  eleven 
hundred  acre  tract  by  placing  tenants  on  it, 
and  paid  taxes  on  that  and  on  the  two  hun- 
dred acres,  and  used  the  latter  as  a  range  for 
his  cattle ;  that  in  February,  1877,  W.  Scott 
purchHsed  the  two  hundred  acres  at  a  judicial 
sale,  which  was  confirmed,  but  he  took  no 
deed  to  the  land,  and  he  and  his  father  there- 
after claimed  and  exercised  ownership  over 
it  together;  that  witness  paid  the  taxes  on 
the  two  hundred  acres  for  the  last  fifteen 
years,  during  whidi  it  was  owned  by  his 
lather  and  himself ;  that  he  offered  the  land 
for  sale  to  Powell  and  Sadler  before  he  sold 
it  to  Doran,  and  sold  it  to  the  latter  by 
the  line  from  the  two  birches  of  Simmons 
Creek,  up  said  creek  to  its  forks,  and  thence 
up  the  west  or  left  hand  fork  to  a  white  oak 
and  pine  on  the  southwest  comer  to  a  tract 
own^  by  his  father  and  Payne,  and  thence 
either  S.  50  or  S.  55  west  to  the  six  chest- 
nuts ;  that  shortly  after  he  purchased  the  two 
hundred  acres  he  bought  an  adjoining  tract 
and  put  a  tenant  on  it,  who  ranged  cattle 
for  him  on  both  places ;  that  the  two  hundred 
acres  was  in  the  woods  as  late  as  March, 
1886,  when  his  deposition  was  taken,  "^  ex- 
cept what  improvement  has  been  put  on. by 
defendant  ana  not  inclosed ;"  and  that  he 
never  knew  that  Chrispianos  Belcher  or  any- 
bodv  else  ever  disputed  the  title  of  Witten 
to  the  two  hundred  acres  as  claimed  b}r  him 
up  to  the  line  of  Simmons  Creek,  until  the 
25th  of  December,  1884.        ^ 

And  Robert  Belcher  testifif^>  that  from  1844 
to  1852,  when  he  conve>«Ml  the  tract  to 
Witten,  he  claimed  that  the  east  line  ran 
from  the  two  birches  up  Simmons  Creek, 
with  the  meanders  thereof,  and  that  the 
north  line  left  said  creek  with  the  course 
south  55  west  120  poles  to  the  six  chestnuts, 
the  chestnuts  being  a  noted  corner  as  well  as 
the  two  birches ;  and  that  he  had  ne^er  heard 
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the  line  called  Id  question  nntil  quite  re> 
cently,  when  the  railroad  ran  there  and  the 
land  became  yaluable. 

The  evidence  is  entirely  sufficient  to  estab- 
lish the  existence  and  loss  of  the  deed  of  the 
two  hundred  acres  from  Chrispianos  to  Robert 

D.  Belcher,  and  the  inference  is  a  natural 
one  that,  because  of  this  deed,  the  two 
hundred  acres  were  not  Included  in  the  con- 
yeyance  by  Chrispianos  and  Robert  to  Witten 
of  the  eleven  hundred  acres.  The  reason  for 
Chrispianos  joining  in  that  deed  was  that 
the  eleven  hundred  acres  included  six  hun- 
dred of  the  eight  hundred  sold  by  him  to 
Robert,  and  as  Robert  had  sold  not  only  the 
eleven  hundred,  but  the  two  hundred  acres 
to  Witten,  it  seems  reasonable  to  suppose 
that  Witten  would  have  required  a  convey- 
ance from  Chrispianos  to  Robert  if  none  such 
then  existed. 

The  deeds  to  Witten  of  the  eleven  hundred 
and  the  two  hundred  acres  bore  the  same 
date,  December  23,  1852,  and  were  both 
drawn  up  by  Witten  in  the  presence  of 
Chrispianos ;  the  one  was  acknowledged  by 
Chrispianos  and  his  wife  and  Robert  and  his 
[431*  wife,  and  the  other  by  Robert  and  his  wife, 
before  the  same  justices,  on  the  same  day, 
May  7,  1853,  and  both  were  ordered  to  be  re- 
corded at  the  June  term,  1858,  of  the  county 
court.  All  this  is  irreconcilable  with  the 
view  that  the  title  to  the  two  hundred  acres 
was  left  outstanding  in  Chrispianos,  and  con- 
firms complainant's  contention  to  the  con- 
trary. In  connection  with  the  description  in 
Roberts  deed  to  Witten  of  the  two  hundred 
acres,  the  description  in  the  deed  of  the 
eleven  hundred  acres  must  be  considered.  It 
will  be  remembered  that  the  north  line  of 
the  latter  tract  ran  from  the  double  birch  in 
the  line  of  the  Nicholas  survey,  ''north  55 

E.  204  poles  to  six  chestnuts,"  and  that  line 
if  projected  east  of  the  six  chestnuts  would 
strike  the  left-hand  fork  of  Simmons  Creek, 
at  a  corner  of  Miller's  one  hundred  acre 
survey.  In  the  description  of  the  two  hun- 
dred acre  tmct  conveyed  by  Robert  to  Witten, 
the  line  beginning  at  the  two  birches  on 
Simmons  Creek  ran  up  said  creek  with 
Miller's  line.  Miller's  line  ran  up  that  creek 
to  its  forkA,  and  thence  up  what  is  stvled 
the  middle  fort  to  the  line  of  Obediah  Be'lch- 
er's  home  place,  and  thence  east  to  Flipping 
Creek,  but  the  calls  in  the  Witten  deed  are 
also  for  the  line  S.  55  W.  and  the  six  chest- 
nuts; and  these  must  be  considered  In  de- 
termining how  far  Miller's  line  should  be 

f pursued.  If  it  be  followed  to  Obediah's 
ine,  and  the  six  chestnuts  are  reached  by  a 
straight  line  west,  this  would  disregard  the 
S.  55  W.,  and  embrace  the  land  between  the 
two  forks,  never  claimed  by  Witten,  or  in 
his  possession.  This  parcel  contains,  ac- 
coniing  to  the  proofs,  thirty -six  acres,  and 
passed  by  Chrispianos*  deed  to  George  W., 
and  was  presumably  the  tract  he  intended  to 
cunvey  when  be  gave  that  deed.  Inasmuch, 
however,  as  the  course  of  the  north  line  in 
the  deed  from  Chrispianos  and  Robert  to 
Witten  of  the  eleven  hundred  acres,  given 
simultaneously  with  the  deed  by  Robert  to 
Witten,  is  from  the  double  birch  in  the  west 
line  of  the  Nicholas  survey  to  the  six  chest- 
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nuts  N.  55  E.  294  poles,  and  that  it  tk 
same  as  the  course  reversed  given  in  the  deed 
from  Belcher  to  Witten,  if  we  rerene  the 
calls  in  the  latter  deed,  and  ran  from  tbt 
two  birches  to  the  double  and  single  poplar, 
thence  to  the  six  chestnuts,  and  thence  X. 
55  E.  120  poles  to  Simmons  Creek,  and  dow 
said  creek  to  the  beginning,  all  ambizoiij 
disappears  and  all  the  calls' are  satisfied.        r 

It  is  well  settled  that  in  running  the  Hoe 
of  a  survey  of  public  lands  in  one  direciico. 
if  a  difficulty  is  met  with,  and  all  tbe 
known  calls  of  the  survey  are  met  by  niDniDc 
them  in  the  reverse  direction,  this  may  be 
properly  done.  Ajfen  v.  YHiUra,  1S7  I.  S. 
584J84:  80S]. 

We  conclude,  therefore,  that  the  coon  vm 
lustified  in  passing  up  the  left-hand  forfcio 
Miller's  survey. 

The  description  of  the  tract  in  tbe  deed  of 
Chrispianos  Belcher  to  George  W.  Belcber 
October  18,  1884,  is  as  follows:  "Aoertiin 
tract  or  boundary  of  lands,  supposed  to  ob- 
tain seventy- five  acres,  be  the  same  more  ct 
less,  lying  and  being  in  the  county  of  Mer- 
cer, State  of  W.  Va. ,  on  the  waters  of  Sin- 
mons  Creek,  a  branch  of  Bluestone  Rirer. 
and  being^  a  part  of  a  survey  purchased  Ij 
Obediah  Belcher  of  Jas.  Hector  in  the  retf 
1842  and  a  portion  of  the  tract  deeded'  br 
Obediah  Belcher  to  Chrispianos  Belcber  isd 
bounded  as  follows,  to  wit:  Beginniogu 
two  birches  on  the  west  bank  of  Simnosi 
Creek,  comer  to  William  H.  Witten,  thcMt 
with  said  Witten's  line  to  six  chestnats.  cor- 
ner to  A.  G.  Belcher,  on  a  ridse :  thence  noctk 
50  E.  112  poles  to  a  white  <m  and  two  piaes 
on  a  branch  of  Simmons  Creek,  corner  u> 
Witten  and  Graham-Payne  tract:  north  tt 
E.  184  poles  with  the  rayne  line  to  tvo 
pines  and  a  white  oak  on  another  brurh  of 
Simmons  Creek,  comer  to  four  hundml  torn 
deeded  by  said  Chrispianos  Belcher  to  Obe- 
diah Belcher ;  thence  down  Simmons  Civrk 
with  the  meanders  thereof  to  the  beginsini.' 

As  we  have  seen,  Witten's  line  vis  ibe 
same  as  Miller's  line,  at  least  to  tbe  forks  of 
the  creek,  but  it  is  contended  on  sppelliai'i 
behalf  that  the  true  line  was  a  stiaight  iiar 
from  the  two  birches  to  the  six  dMStsnla 
The  difficulty  with  this  contention  is.  tbrt 
it  entirely  ignores  Simmons  Crrek.  Niilcr'i 
line,  and  the  course  8.  55  W..  and  the  di»- 
tance  of  120  poles,  called  for  In  the  deed  !• 
Witten.  Nor  is  it  consistent  with  the  ev: 
dence  and  the  reason  of  the  thing  to  stfut 
that  Chrispianos,  in  selling  the  800  sots  it 
Robert,  undertook  to  make  such  a  Hoe  iu 
eastern  boundary,  rather  than  SinuM 
Creek,  a  natural  boundary  In  itself.  TV 
land  was  worth  so  little  In  1844  thai  prrc iuoa  I 
of  that  sort  is  hardly  aupposable.  and  tbnt 
Is  nothing  to  indicate  that  Chrispianai^  Rob- 
ert, or  Witten  ever  entertained  the  Idea  tM 
the  tract  stopped  short  of  SimmoBS  Cmk 
In  fact.  Robert  and  Witten  and  those  claia^ 
Ing  under  them,  always  claimed  up  loiM 
creek,  down  to  and  after  October.  1884.  TV 
circuit  court  wis  not  oomnellcd  to  adopt  tbe 
straight  line,  and  to  have  aone  so  would  bs«i 
violated  the  rule,  which  prsfen  natnral  mi 
ssoerUlned  objects,  and  dlsregaided  the  oikir 
calls. 
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The  ari^ument  Is  made  in  the  answer  of  the 
ml  company  that  because  in  the  deed  of 
B^ert  to  Witten,  the  200  acres  is  described 
m  heiflmkinf^  at  two  birches  on  Simmons 
Gkeek,  "corner  to  Chrispianos  Belcher^s 
Iwd,*  this  recognized  ''that  Chrispianos 
fclcher  owned  at  that  time  the  land  down  to 
fte  two  birches,  and  which  is  now  the  land 
if  this  respondent."  But  the  proofs  show 
Wmt  in  1848,  Robert  D.  Belcher  conveyed  to 
Olurffpianos  640  acres,  parcel  of  the  1,500 
lereB  conyejed  to  him  by  Hector,  and  thi^ 
MO  acres  cornered  on  the  two  birches  in  ques- 
||qd»  and  was  subseouently  in  1856,  conveyed 
nr  Chrispianos  to  Henry  "Walker.  The  two 
niches  were  at  the  southeast  comer  of  the 
100  acres  and  the  northwest  corner  of  the  640 
■ere  tract,  and  this  disposes  of  the  inference 
inneeted. 

It  is  also  urged  that  the  description  in  the 
ised  of  W.  H.  andW.  S.  Witten  and  Graham 
Id  Dcnran  of  November  5,  1881,  treated  the 
|D0  acres  as  if  it  were  part  of  the  1, 100  acres, 
tad  that  Doran's  title  is  thus  shown  not  to 

t under  the  lost  deed,  and  in  fact  not  to  ez- 
d  to  the  SOO  acres  at  all.  We  do  not  so 
jpaderstand  that  description.  By  that  con- 
^Mjmnce,  a  moiety  of  the  Payne  tract  was  oon- 
red  at  well  as  the  200  acres,  and  the  de- 
iption  ran :  "All  that  certain  tract,  piece, 
parcel  of  land  situate  on  the  south  side  of 
I  dividing  ridge  and  on  Simmons  Creek, 
Marcer  County  aforesaid,  and  containing 
handred  acres,  more  or  less,  bounded  on 
ncnth  by  the  tract  of  land  next  herein- 
described,  on  the  east  by  the  lands  of 
Sadler  and  lands  of  the  heirs  of  Henir 
on  the  south  by  lands  of  G.  W. 
Lae,  and  on  the  west  by  other  lands  of 
lid  W.  H.  and  W.  8.  Witten,  the  bal- 
I  of  a  larger  tract  of  eleven  hundred  acres, 
ifter  more  particularly  described,  be- 
,  tlie  eastern  part  of  the* said  large  tract 
'deven  hundred  acres  which  Robert  D. 
Itiher  et  uz.  et  al.,  by  deed  dated  Decem- 
88,  1852,  and  recorded  in  Mercer  County, 
deed  book  No.  8,  page  528.  etc.,  granted 
conyeyed  unto  the  said  W.  H.  w  itten 
!to ;  and  a  portion  of  the  lands  of  the  said 
H.  Witten  having  been  siezed,  taken  in 
itfon,  and  sold  under  a  certain  proceed- 
institnted  aarainst  him  in  the  Circuit 
of  Mercer  County  aforesaid  at  the  suit 
the  Bank  of  Princeton,  the  said  W.  H. 
Itten  purchased  the  same  and  is  about  to 
lye  a  deed  therefor."  And  then  follows 
deecription  of  the  Payne  tract  as  bounded 
the  Bonth  by  lands  of  Sadler  and  the  tract 
land  above  described.  The  land  lyin>r  on 
weit  belonged  to  the  Wittens  as  stated, 
might  well  enough  be  described  as  the 
part  of  the  eleven  hundred  acre  tract, 
;  it  would  be  an  inadmissible  construction, 
[wmMb  the  200  part  of  the  1, 100  acres,  par- 
rly  in  view  of  the  fact,  as  elsewhere 
that  the  200  acres  had  been  sold  by 
lings  against  W.  H.  Witten  and  is  thus 
flifled. 

llnaion  is  also  made  to  the  fact  that  the 
acre  tract  as  described  in  the  deed  to 
ten  turned  out  on  actual  survey  to  con- 
8S7  acres,  but  the  conveyance  was  of 
acm»  '^by  estimation,"  and,  moreover, 
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the  western  boundary  in  that  deed  was  the 
line  from  the  six  chestnuts  8.  85  £.  810  poles 
to  a  double  and  single  poplar,  comer  to  Kob- 
ert  Belcher,  instead  of  the  Lybrook  line,  thus 
throwing  into  this  conveyance  the  land  be- 
tween these  two  lines  as  shown  upon  the  map. 
This  was  not  material  as  between  the  parties 
as,  although  Chrispianos  had  not  up  to  De- 
cember 23,  1852,  conveyed  the  600  acres  to 
Robert,  yet  he  did  then,  with  Robert,  convey 
them  to  Witten  so  that  the  latter  by  the  two 
deeds  got  the  whole  800  acres,  though  that 
part  in  the  1,100  acre  tract  may  have  fallen 
short  of  600,  while  the  200  acre  tract  ran 
over.  If  the  1,100  acre  tract  contained,  as 
testified,  778  or  825  acres,  and  the  200  acre 
tract  357  acres,  that  would  be  between  1,100 
apd  1,200  in  all,  instead  of  the  1,800  more 
or  less  which  the  Wittens  undertook  to 
convey. 

The  differences  in  quantity  resulting  from 
taking  the  areas  as  estimated  and  supposed, 
rather  than  accurately  platted  and  calculated, 
could  hardly  excite  remark,  while  the  growth 
of  the  75  acres  in  the  deed  of  Chrispianos  to 
George  W.  into  176  acres  might  perhaps,  as 
the  record  stands,  invite  some  explanation. 

We  regard  the  evidence  as  clear  and  con- 
vincing in  establishing  the  lost  deed,  and 
the  facts  which  sustain  the  action  of  the  dis- 
trict court  in  correcting  the  line. 

The  jurisdiction  of  equity  to  reform  writ- 
ten instruments,  where  there  is  a  mutual 
mistake,  or  mistake  on  one  side  aod  fraud 
or  inequitable  conduct  on  the  other,  is  un- 
doubted ;  but  to  justify  such  reformation  the 
evidence  must  be  sufficiently  cogent  to  thor- 
oughly satisfy  the  mind  of  the  court.  Fishack 
V.  BcUl,  84  W.  Va.  644;  Shenandoah  YalUy 
R,  Co.  V.  Dunlop,  86  Va.  846. 

The  general  doctrine  is  not  denied,  but  it 
is  contended  that  the  effect  of  the  correction 
of  the  deed  (if  the  lost  conveyance  con- 
tained an  identical  description),  is  to  en- 
large them  so  as  to  include  more  land  than 
they  originally  embraced,  and  that  this  ren- 
ders the  action  of  the  court  obnoxious  to  the 
Statute  of  Frauds. 

Qkus  y.  Hulbert,  102  Mass.  24,  is  cited  to 
the  proposition  that  although  the  principle 
maintained  by  Chancellor  Kent  in  Oillespie  v. 
Moon,  2  Johns.  Ch.  585,  1  L.  ed. .  500,  that 
relief  in  equity  against  the  operation  of  a 
written  instrument,  on  the  ground  that  by 
fraud  or  mistake  it  did  not  express  the  true 
contract  of  the  parties,  might  be  afforded  to 
a  plaintiff  seeking  a  modification  of  the  con- 
tract as  well  as  to  a  defendant  resisting  ita 
enforcement,  is  well  settled,  it  cannot  be  ex- 
tended to  enlarge  the  subject-matter  of  a  con- 
tract or  to  add  a  new  term  to  a  writing,  by 
parol. 

We  need  not  enter  upon  a  discussion  in 
this  regard  here,  as  the  deeds  themselves 
furnished  the  means  of  making  the  correction, 
and  the  Statute  of  Frauds  was  not  pleaded. 

The  cx)al  company  insists,  however,  that  it 
occupies  the  {Position  of  a  bona  fide  pur- 
chaser for  value  without  notice,  and  as  such 
is  entitled  to  the  protection  of  the  court. 
*No  evidence  whatever  was  adduced  on  behalf 
of  the  defendants,  and  although  George  W. 
Belcher,  N.  L.  Reynolds,  and  P.  H.  Roref 
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fund ;  and  it  was  made  the  duty  of  the  sur- 
Teyor  of  each  couuty  to  report  to  the  circuit 
court  all  waste  and  unappropriated  lands  in 
his  county  subject  to  sale  under  the  provisions 
of  the  chapter.  Further,  the  appointment 
and  qualification  of  a  commissioner  of  school 
lands  by  the  circuit  court  of  each  county 
was  provided  for,  whose  duty  it  should  be 
once  in  each  year  to  ascertain  from  the  reports 
and  sudi  other  information  as  he  mignt  be 
able  to  obtain,  what  lands  were  liable  to  sale 
under  the  provisions  of  the  chapter,  as  to 
which  no  proceedings  had  ])een  commenced 
for  the  sale  thereof,  and  to  file  his  petition 
praying  that  the  same  might  be  sold,  and 
stating  the  claimant  or  claimants,  and  their 
residence,  if  known,  against  whom  process 
should  be  issued  that  they  might  show  cause 
why  the  lands  should  not  be  sold.  Publica- 
tion of  notice  to  unknown  parties  was  also 
required.  And  it  was  further  provided  that 
the  former  owner  of  any  such  land  should  be 
entitled  to  recover  the  excess  of  the  sum  for 
which  the  lands  mi^ht  be  sold  over  what  was 
due  to  the  State,  if  he  filed  his  claim  within 
two  years  thereafter,  and,  further,  that  any 
owner  might  within  the  time  aforesaid  file 
his  petition  in  the  circuit  court,  stating  his 
title  to  the  land,  etc.,  whereupon  said  court 
should  order  the  excess  mentioned  to  be  paid 
to  him,  and  at  any  time  during  the  pendency 
of  the  proceedings  in  the  sale  of  such  land, 
such  former  owner,  or  anv  creditor  of  such 
former  owner,  might  file  his  petition  In  the 
circuit  court  and  ask  to  be  allowed  to  redeem 
such  part  or  parts  of  any  tract  of  lands  for- 
feited, or  the  whole  thereof,  as  he  might  de- 
sire. The  privilege  of  redemption  given  by 
the  statute  was  a  privilege  personal  to  the 
former  owner  or  his  creditors  having  liens 
on  the  land,  and  the  way,  time,  moUe  and 
manner  in  which  the  privilege  should  be  ex- 1 
ercised  was  prescribed  by  the  statute.  j 

At  the  time  Qeorge  W.  Belcher  filed  his 
petition  to  redeem  the  land  from  the  alleged 
forfeiture,  there  were  no  proceedings  pend- 
ing in  the  Meroer  County  Circuit  Court  for 
its  sale  for  the  benefit  of  the  school  fund. 
The  petitioner  did  not  pretend  that  he  was 
the  former  owner,  or  a  creditor  of  the  former 
owner,  but  said  that  the  land  was  forfeited, 
and  the  title  vested  in  the  State  of  West  Vir- 
ginia for  the  failure  of  Chrispianos  to  hare 
it  entered  on  the  land  books  of  Mercer  County, 
a  short  time  prior  to  the  admission  of  the 
State;  and  the  report  upon  the  reference  is 
to  the  effect  that  the  tract  was  forfeited  about 
1863  by  reason  of  such  omission,  and  that  at 
the  time  of  the  forfeiture  the  legal  title  was 
in  Chrispianos.  But  the  legAl  title  to  the 
land  in  dispute  was  not  in  Chrispianos  from 
before  1852,  and  the  land  was  entered  on  the 
land  books  in  1863  and  prior  years,  and  taxes 
paid  thereon.  Moreover,  the  proceeding  was 
an  independent  proceeding  to  which  the  own- 
ers were  not  maae  parties  and  by  which  thay 
were  not  bound.  As  to  the  suggestion  A 
forfeiture  prior  to  1848,  no  question  thereon 
was  raised  on  the  petition  or  in  this  case. 

We  are  of  opinion  that  the  circuit  court 
was  right  in  ignoring  the  claim  of  title 
tinder  this  deed,  and  in  setting  aside  the 
other  deeds  as  clouds  upon  complainant's 
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complainant  at  law  would  have  beea  !■■' 
quate,  ainoa  the  aid  of  a  oonit  of  cqoit?  «> 
required  to  lupplT  what  wm  by  wv 
omitted  firom  toe  deed  of  Robert  te  Wia*^ 
ao  that  the  lineoonld  be  made  to  na  ■»  *• 
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title,  without  regard  to  these  procfCiliogt  ii 
the  circuit  court  of  Meroer  Cuuniy. 

But  it  is  said  that  complainant' •  cU\m  ii 
stale,  and  that  he  and  those  under  «L>>!n  be 
claims  have  slept  upon  their  rights  foi  (or.r 
youra.  There  is  no  doubt  that  Williim  it. 
Witten  believed  himself  to  be  the  owner  of 
all  the  land  up  to  Simmons  Creek  and  Mil- 
ler's line  on  the  east  side  of  that  creek,  fnn 
the  two  birches  to  the  comer  of  Pa}-iie  ud 
Graham's  tract  and  to  Miller's  survej,  i&J 
thence  to  the  six  chestnuts.  It  is  true  the 
deed  to  Robert  Belcher  had  not  been  rHx•pi^l 
and  was  lost,  but  as  Witten  was  in  p<.>SBe> 
sion,  mere  delay,  unless  by  reason  tlKft^f 
an  equitable  estoppel  was  created  in  f&r^r 
of  appellant,  would  not  operate  to  defeat  !^ 
lief;  out  appellant,  and  none  of  the  pi-tiei 
under  whom  it  claims,  can  assert  upos  '^ii 
record,  that  complainant  stood  by  vLile  litr 
were  undertaking  to  possess  themaeires  :f 
his  land,  and  allowed  them  to  do  so  tocbeir 
injurv,  when  they  would  have  absiaiDcdfroa 
it  if  be  had  proceeded  earlier  to  the  itMtx- 
tion  of  the  lost  deed  and  the  rectifioiiooof 
the  boundary  in  the  Witten  deed. 

The  deed  of  Chrispianos  to  George  W. «« 
dated  October  18.  18iM.  and  apparentlr  ti 
some  time  between  that  date  and  Februrr. 
1885,  these  defendants,  or  some  of  them,  ci- 
tered  upon  the  tract,  prospected  for  ocaL  ud 
put  on  improvements  amount  ingto  tlie  ti1» 
of  some  $200.  On  February  24,  Doru  serfed 
notice  on  the  persons  then  on  the  land  of  hii 
ownership,  etc.,  and  on  the  15Ch  of  Kit. 
1885,  served  another  notice,  and  deauded 
possession.  He  also,  February  14.  pot  Ui 
own  tenant  in  a  frame  house  on  the  pranin 
which  was  part  of  the  improTemeBtt  ibsn 
mentioned,  who  appeara  to  ha?e  beea  loba- 
quently  forcibly  ejected. 

The  bill  was  filed  August  1.  1885.  Ttev 
was  no  delay,  therefore.  In  the  aaseitiin  of 
his  rights  after  they  were  iuTaded. 

It  is  argued  at  length  that  a  oonrt  of  fqnirr 
had  no  Jurisdiction  in  thla  case.  The  Mi. 
alleged  tiiat  complainant  was  "leiKd  iafei 
of  the  said  tract  of  two  hundred  acm.  mk 
or  less ;"  and  that  this  is  a  aufllcieBt  tlkn 
tion  of  possession  of  the  land,  hu  txca  «^ 
termined  hy  this  court.  Q^m  t.  Sm^^^ 
188  U.  S.  471  [SSI:  725]. 

As  heretofore  stated,  aucn  uamtmmm^ 
land  was  susceptible  of  haa  beea  tska  t* 
Witten  and  maintained  by  himself  sad  la 
grantees  down  to  the  time,  after  October. 
1884,  when  appellant  entered  upoa  a  put'' 
complainant's  land  in  the  oommlaifle  if  > 
trespass,  and  commenced  conunltdaf  ■Mi' 
waste  upon  the  property.  It  oaaooi  te  ktM 
that  this  trespass  on  appellants*  part  tot0^ 
tuted  a  possession  which  In  itself  vov'"- 
drive  oomplsinant  to  an  action  of  ejecfiBes: 

The  lunsdiction  of  courts  of  eqaitj  t9  ft 
move  clouds  from  title  Is  well  srttlVl  ^ 
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some  little  distance,  but,  \)eing  followed, 
was  secured  and  carried  to  Martin's  house, 
as  a  prisoner.  He  remained  there  until  he 
was  arrested  by  an  officer  upon  the  charge  of 
having  murdered  Dansbv.  Stanley  escaped, 
and  it  was  some  time  before  he  was  arrested. 
Dansby  lived  a  few  days  only,  and  died  at 
Martin  Byrd's  house,  from  the  wounds  in- 
flicted upon  him  on  the  above  occasion. 

Upon  the  part  of  the  defendants  there  was 
evidence  tending  to  show  a  case,  in  some 
respects,  materially  different.  They  con- 
tended— ^to  use  the  words  of  their  counsel — 
**  that  while  Boyd  was  sitting  in  the  boat  and 
Standley  and  Davis  on  the  bank,  the  fermnan 
and  his  party  came  around  with  Winchester 
rifles  ana  revolvers,  and  before  they  suspected 
anything  had  leveled  their  guns  on  him  and 
I>avis,  and  told  them  to  ^ive  up  their  pistols ; 
that  they  had  the  description  of  some  men 
that  had  robbed  Jud|;e  Taylor;  that  be 
handed  up  his  pistol,  which  they  took,  and 
Davis  drew  his  out,  but  whether  to  comply 
or  to  resist  he  does  not  know ;  that  they  fired 
on  Davis  and  killed  him;  that  he  turned, 
and,  as  he  did  so,  was  shot  in  the  shoulder 
and  fell,  the  ball  remaining  under  the  point 
of  the  shoulder  blade ;  that  they  ran  after 
Boyd,  and  while  thev  were  gone  he  picked 
np  Davis's  pistol  and  ran  off  and  hid." 

The  principle  witness  for  the  prosecution, 
at  the  trial,  was  Martin  Byrd.  When  pre- 
sented as  a  witness,  the  defendants  objected 
to  him  as  incompetent,  by  reason  of  the  fact 
that  be  had  been  convicted  of  the  crime  of 
larceny  and  sentenced  to  the  penitentiary, 
the  record  of  such  conviction  being  offered 
in  support  of  the  objection.  The  government 
thereupon  produced  a  pardon  from  the  Presi- 
dent of  the  United  States,  as  follows: 

"Benjamin  Harrison,  President  of  the 
United  States  of  America,  to  all  whom  these 
presents  may  come,  greeting: 

''Whereas,  Martin  Byrd,  in  the  United 
States  District  Court,  for  the  Western  Dis- 
trict of  Arkansas,  was  indicted,  charged 
with  larceny,  convicted  May  10th,  1884,  and 
on  the  19th  day  of  May,  1884,  was  sentenced 
to  one  years'  imprisonment  in  the  Detroit 
House  of  Correction,  Detroit,  Michigan ;  and 
whereas  the  said  Martin  Byrd  has  been  dis- 
charged from  said  prison,  he  having  served 
out  the  term  for  which  sentenced,  and  was 
accredited  for  good  behavior  while  in  prison ; 
and  whereas  the  district  attorney  for  the 
Western  District  of  Arkansas  requests  the 
pardon  of  said  Martin  Byrd  in  onier  to  re- 
store him  to  competency  as  a  witness  in  a 
murder  trial  to  be  had  July  Ist,  next,  in 
said  District  Court  at  Little  Kock,  in  which 
rec^uest  the  judge  of  said  District  Court 
unites :  Now,  therefore,  be  it  known  that  I, 
Benjamin  Harrison,  President  of  the  United 
States  of  America,  in  consideration  of  the 
premises,  divers  other  good  and  sufficient 
reasons  me  thereunto  moving,  do  hereby 
grant  to  the  said  Martin  Byrd  c  full  and 
unconditional  pardon.  <** 

"In  testimony  whereof  I  have  hereunto 
signed  my  name  and  caused  the  seal  of  the 
United  States  to  be  affixed. 

"  Done  at  the  city  of  Washington,  this  27th 
day  of  June,  A.  D.  1890,  and  of  the  Inde- 
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"By  the  President:     Jambs  G.  Blahi, 
See.  ^  State."* 

This  pardon  removed  all  objectioos  to  thi 
competency  of  Martin  Byxd  as  a  witaea. 
The  recital  in  it  that  the  district  stione; 
requested  the  pardon  in  cider  to  rerton 
Byrd't  competency  as  s  witnesi  In  a  moider 
trial  to  be  had  in  the  district  ooort  it  Utik 
Rock,  did  not  alter  tbe  fact  that  the  pudoi 
was,  by  its  terms,  "fall  and  nnocxiditionsL* 
The  disabil  i^  to  testify  being  a  conseqnaee. 
according  to  the  principles  of  tbe  coouDoa 
law,  of  the  judgment  of  convictioa,  ihi  | 
pardon  obliterated  that  effect.  The  compe- 
tency as  a  witness  of  the  person  so  pardoHd 
was  therefore,  completely  restored.  CmM 
States  V.  FOftm,  ad  tJ.  &  7  Pfet.  150  [8: 
6401 ;  Bt  parte  WeUa,  159  U.  S.  18  How.  W. 
815  [18 :  421,  425]  :  JSx  parte  Garland,  71  U. 
S.  4  Wall.  888,  880  [18:  886.  370] ;  4  BL 
Com.  402.  $, 

The  principal  assignments  <tf  error  relfit 
to  the  admission,  ajniinst  the  objectioe  of 
the  defendants,  of  evidence  as  to  Kvenl 
robberies  committed  prior  to  tbe  dav  wks 
Dansby  was  shot,  and  which,  or  man  d 
which  at  least,  had  no  neoesssrj  oooaic- 
tion  with,  and  did  not,  in  the  slightert  d^ 
gree,  elucidate  tbe  Issue  before  the  Joy. 
namely,  whether  the  defendants  mnidotd 
John  Dansby  on  the  occasion  of  the  oosffitt 
at  the  ferrv.  This  evidence  tended  to  fkov. 
and,  for  t£e  purposes  of  tbe  present  discsi- 
sion,  it  may  be  admitted  that  it  did  ikav, 
that,  in  the  night  of  March  15th.  1880. Scaid- 
ley,  under  the  name  of  Henry  Ec^Iei^  robked 
Richard  C.  Brinson  and  Samuel  R  Mode; 
that  in  the  afternoon  of  March  17th.  19701  ki 
and  Boyd  robbed  Robert  Hall :  thst  is  ihi 
night  of  March  20th,  1880,  Standley.  ssderthi 
name  uf  John  Havnes,  together  with  Diti^ 
robbed  John  Taylor;  and  that,  la  theeifi- 
ing  of  April  5th,  189J,  Davl%  Bojd.  nl 
Standley,  robbed  Rigsbr's  store.  Id  rrbtim 
to  these  matters,  the  witnesses  went  into  d^ 
tails  as  fully  as  if  the  defendants  bad  ta« 
put  upon  trial  for  the  robberies  tlN7  «cr.  » 
spectively.  charged  by  the  evidence  with  hiv- 
ine  committed.  The  admissibilitr  of  tfcii 
evidence  was  attempted  to  be  suuisid  n 
part,  upon  the  g^und  that  Maitis  Qnd  nl 
his  crowd,  having  tbe  right  to  arrcrt  theptf* 
ties  guilty  of  the  roblKTies.  were  eatitM  • 
show  thst  the  robberies  luid  been,  is  bd 
committed  bv  the  defendants^  Whik  Ae 
evidence  tended  to  show  that  Xartis  B«id 
had  information,  prior  to  April  6th.  1M  « 
the  Taylor  robbery,  and  of  Tavlor  htviac 
offered  a  reward  for  the  arrest  asIA  eosnctice 
of  the  guilty  parties,  there  IsnothiBfrtoihTV 
that  he  or  his  associates  had  evrr  hetfi  b^ 
fore  the  meeting  at  the  fenr,  of  tbe  lohh^ 
ies  of  Brinson,  Mode,  Hall,'and  Ricibf .  ■ 
is  said  that  the  evidence  In  dilef  si  to  «M 
occurred  at  tlie  time  of  tbe  shooliBg,  left  Ae 
identity  of  the  defendants,  or  si  leert  ■ 
Standley,  In  some  doubts  and  that  the  faA 
connected  with  the  robbCTj  of  Rlg4»v.  *i*^ 
Ing  that  the  defendanU  and  Dsvl»  «**  *^ 
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oigtged  ia  i^uid  were  together  odIt  the 
niffht  before  Dansby  wit  shot,  tended  not 
cniy  to  identify  Standley  and  Boyd,  but  to 
fhow  that  they  came  to  the  ferry  for  tiie  same 

Earpoee  with  which  they  went  to  Rigsby's 
ouae,  namely,  to  rob  and  plunder  for  their 
Joint  benefit ;  and,  oonsequently,  Uiat  each 
defendant  was  responsible  for  Dansby  's  death 
if  it  resulted  from  the  prosecution  of  their 
felonious  purpose  to  rob. 

The  rule  upon  this  subject  was  thus  ex- 
pressed by  the  court  in  its  charge  to  the  lurv : 
^  If  a  number  of  men  agree  to  do  an  act  which, 
from  its  nature  or  the  way  it  is  to  be  done, 
is  an  act  that  will  put  human  life  in  jeop- 
ardy, then  the  putting  of  human   life  in 
jeopardy,  or  the  destruction  of  human  life, 
is  a  necessary  and  a  natural  and  a  probable 
consequence  of  the  act  agreed  to  be  done  by 
the  party,  and  upon  the  principle  of  the  law 
I  have  already  announced  to  you,  it  is  but 
equal  and  exact  justice  that  all  who  enter 
upon  an  enterprise  of  that  kind  should  be  re- 
sponsible for  the  death  of  an  innocent  person 
toat  transpires  because  of  the  execution  of  the 
enterprise  then  entered  upon,  and   because 
that  enterprise  is  one  that  would  naturally 
and  reasonably  produce  that  result. "    Again : 
"Now  tne  law  aeflnes  the  character  of  crimes 
that,  if  a  number  of  persons  enter  upon  the 
commission  of  them  thev  may  be  affected  by 
a  result  of  this  kind.    It  says  robbery  is  one 
of  them.    Why?    Robbery  has  the  very  ele- 
ment that  enters  into  it,  to  distinguish  it, 
to  make  it  a  crime,  as  that  of  violence  upon 
the  person,  and  it  is  but  a  probable  and  nat- 
ural and  reasonable  consequence  of  an  at- 
tempt to  commit  that  crime  that  a  human  life 
will  be  destroyed.    The  very  demand  of  a 
man  who  robs — *  Your  money  or  your  life  !* 
—implies  that  human  life  is  in  jeopardy ; 
so  that  when  a  number  of  persons  agree  to 
and  enter  upon  the  commission  of  the  crime 
of  robbery,  and  a  person  is  killed,  who  is  an 
innocent  person,  in  the  execution  of  that  pur- 
i^i     pose  to  rob,  all  the  parties  who  have  so  en- 
tered into  the  agreement  and  enter  upon  the 
execution  of  the  purpose  to  rob  are  equally 
responsible.     The  pistol  or  gun  fired  is  the 
pistol  or  gun  of  each  and  every  one  of  them. 
There  are  other  crimes  of  a  like  character, 
and  the  law,  I  say,  draws  this  distinction, 
and  bases  it  upon  a  just  ground.    It  says 
that  any  crime  which,  from  its  nature  and 
the  way  it  is  usually  committed,  will  nec- 
essarily or  probably  or  reasonablv  endanger 
a  human  life,  is  a  crime  that,  if  a  number 
of  persons  agree  to  commit,  and  enter  upon 
the  conmiissTon  of,  will  involve  them  all  in 
the  consequences  that  ensue.    The  commis- 
sion of  robbery  is  a  crime  that  may  cause  the 
death  of  an  innocent  person."      ^ 

These  principles,  of  the  soundness  of  which 
we  entertain  no  doubt,  were  enforced  by  the 
court  in  its  charge  by  numerous  illustrations 
drawn  from  adiudgea  cases  and  text- writers 
of  hieh  authority.  This  being  done,  it  pro- 
ceeded :  "Now,  it  becomes  necessary  for  the 
court  to  remind  you  of  what  figure  these  other 
crimes  that  haTe  been  proven  cut  in  the  case. 
This  crime  of  the  robbery  of  Rigsby  may  be 
taken  into  consideration  by  you  in  passing 
fiw>n  the  question  of  the  identity  of  the  de- 
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f endants.  It  is  a  competent  fact  for  that  pur- 
pose. You  will  remember  that  the  evidence 
shows  that  ffoods  were  found  upon  the  person 
of  one  of  these  parties  who  was  present  at 
this  ferry  when  the  killing  of  Dansby  took 

f^lace,  that  were  sworn  to  by  Riffsby  as  hav- 
ng  been  taken  by  the  three  parties,  the  man 
Davis  or  Myers  and  these  two  defendants, 
from  his  store.  That  would  be  evidence  that 
might  be  taken  into  consideration  with  the 
statements  of  these  colored  witnesses  who 
were  present  at  the  time,  and  undertook  to 
point  out  and  identify  these  defendants ;  that 
may  be  taken  into  consideration  for  that  pur- 
pose. If  you  believe  in  the  theory  that  there 
was  an  attempt  made  to  arrest  upon  the  part 
of  these  parties,  and  that  the  attempt  wasn't 
made  by  these  defendants,  together  with 
Davis,  to  conmiit  a  robbery  upon  them,  then 
the  fact  that  the  robbery  of  Rigsby  had  trans- 
pired and  the  robbery  of  Taylor  and  these 
ottier  robberies  that  have  been  proven  before, 
may  be  taken  into  consideration  to  show  that 
crime  had  been  committed,  that  would  give 
the  citizen  the  right  to  make  an  arrest  pro- 
vided there  was  reasonable  ^ound  to  believe, 
in  your  judgment,  at  the  time,  that  the  par-  [Mlf 
ties  they  were  seeking  to  arrest  were  the  ones 
that  had  committed  those  crimes.  They  may 
be  taken  into  consideration  for  that  purpose. 
You  are  not  to  consider  these  other  crimes 
as  make- weight  against  the  defendants  alone. 
That  is  to  say,  you  are  not  to  convict  the  de- 
fendants because  of  the  commission  of  these 
other  crimes.  They  were  admitted  for  the 
specific  purposes  that  I  have  named.  They 
are  not  to  influence  your  minds  so  as  to  in- 
duce you  to  more  readily  convict  them  than 
you  would  convict  them  if  tne  crimes  had 
not  been  proven  against  him.  That  is  the 
figure  they  cut.  That  is  the  reason  they  were 
admitted  as  testimony  before  you. " 

The  charge  made  no  reference  to  the  rob- 
beries committed  upon  Brinson,  Mode,  and 
Hall,  except  as  they  ma^  have  been  in  tlie 
mind  of  the  court,  when  it  referred  to  **  tbcee 
other  crimes."  Whatever  effect,  prejudicial 
to  the  defendants,  the  proof  of  the  robberies 
upon  Brinson,  Mode,  and  Hall,  produced 
upon  the  minds  of  jurors,  remained  with 
them,  except  as  it  may  have  been  modified 
by  the  general  statement  that  the  defendants 
were  not  to  be  convicted  **  because  of  the  com- 
mission of  these  other  crimes."  The  only 
other  crimes  referred  to  in  the  charge  (other 
than  the  alleeed  murder  of  Dansby)  were 
the  Rigsby  ana  Taylor  robberies.  The  jurors 
were  parti cularlv  informed  as  to  the  pur- 
poses for  which  the  court  admitted  testimony 
in  respect  to  those  two  robberies ;  but  they 
were  left  uninstructed,  in  direct  terms,  as  to 
the  use  to  which  the  proof  of  the  Brinson, 
Mode,  and  Hall  robberies  could  be  put  in 
passing  upon  the  guilt  or  innocence  of  the 
particular  crime  for  which  the  defendants 
were  indicted.  It  is  true,  as  suggested  by 
counsel  for  the  government,  that  no  exception 
was  taken  to  the  charge.  But  oblection  wit 
made  by  the  defendants  to  the  evidence  as  to 
the  Brinson,  Mode,  and  Hall  robberieSi  and 
exception  was  duly  taken  to  the  action  of 
the  court  in  admitting  it.  That  ezoeption  wit 
not  waived  by  a  failure  toezoept  totbeebarge. 
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If  the  erldenoe  as  to  crimes  committed  by  1*  Under  flie  Act  of  liifeb  t,WftntL€Kammtj\» 
the  defendants,  other  than  the  murder  o'f  removed  ftom  a  stateoonrt  into  the  U.SChwii 
Danaby,  had  been  limited  to  the  robberies  of      OoiirtatMyttmebegftrettieWalthgwoi,wih» 

Rigsby  and  Taylor,  it  may  be.  in  view  of      ^^t^in^S^,^!j!S!^^ 
*.u^  »^^..i:».  ^:.^..»^«4- .»^^a  ^«aUi^«»^  v»  «-Ka      cauee  baa  oeen  iriea  tnreetinieiinuiewtoooQR 
the  peculiar  circumstances  disclosed  by  the      an  application  for  mnovml  to  too  taUL 
record,  and   the  specific  directions  by  the        ^*'       of  MW  in  n«aid  to  tbei«»»ilor 

court  as  to  the  purpose  for  which  the  proof  ^-oaUs a^d Sev^ta? I^?«  tii^^^ 
of  those  two  robberies  might  be  considered,       ,,^  repealed  b7  tHa  Act  of  ISBT. 
that  the  judgment  would  not  be  disturbed,  ra^  118.1 

although  that  proof,  in  the  mu^^^^^  Argued  Dee.  S,  4. 1^91.    jAcidedJmLim 
tails  of  the  facts  connected  with  the  Rigsby        »  » -w  ^ 

and  Taylor  robberies,  went  beyond  the  ob-  -i-Mi!iuTjMT)»/>«fc-»ni««ur«««,***f  tw.r«;i«i 

iccts  for  which  it  was  allowed  bv  the  court.  T^.^J^P^.^^^^^S^^SIl^^^"?*' 

feut  we  are  constrained  to  hold  that  the  evi-  ^^^^^  ^^r  ^^  Distnct  of  Orcgoo.  \or.jitw 

denre  as  to  the  Brinson,   Mode,   and  Hall  f  Judgment  in  faTor  of  defendant  io  !« ia» 

robberies  was  inadmissible  for  the  identifi-  to  recover  a  comniissioii  on  the  ■Jeofltti 

cation  of  the  defendants,  or  for  any  other  ^^^  *o  review  "  frdor  denyinjr  a  moM\» 

purpose  whatever,  and  that  the  injury  done  remand  the  cause  to  tbe  rtatecojut^  Bnmd 

the   defendants,    in   that   regard,    was    not  <*nd  cause  remanded  to  areuii  eowi  ntt  *• 

cured  by  anything  contained  in  the  charge.  ^^^'^  ^  remand  %t  to  tkejMejmi^ 

Whether  Standley  robbed  Brinson  and  Mode,  j.^^^\!^  **'®^*  »  «d.  «!>.  W  » 

and  whether  he  and  Boyd  robbed  Hall,  were  ^^'  ^*®P-  *^- 

matters  wholly  apart  from  the  inquiry  as  to      q.  .         *  v-  m-     r*x  •-#  r  -^^  «l.w 

the  murder  of  Dansby.     They  were  collateral       §5?!*°*®?*  ^^  ^'  ^^*^  ZH^  JiT^Im 

to  the  issue  to  be  tried.     No  notice  was  given  ^  ^his  action  was  comD^nced  in  ^  Cuwft 

by  the   indictment  of  the  purpose  of  the   S?^  ^       ^  ^^  ^'»2!^",  \i^?2 
government   to   introduce   proorof  them.    ^  Wasco,  on  November  1^  \^  br  Jim 

They  aflPorded  no  legal  presumption  or  in-  ^'  ^ir^P^^^^^^  7'  ^'Jh'''^  X^ 

ference  as  to  the  particular  crime  charged.  °0'  ^'^*'!u^5J^P*"'^tP^wiw 

Those  robberies  may  have  been  committed  J*"'  Edward  Martin,  and  J^  D.  Wito. 

by  the  defendants  in  March,  and  yet  they  ^  recover  a  coamj^asion  »  iot  p«r  caii 

day  have  been  innocent  of  the  munier  of  f^^T^J*?*^!^*^' "*"♦!?  ■^•S^S'fwi 

Dansby  in  April.    Proof  of  them  only  tended  ^\  °'  ^*°d'  ".^7^  ■•  ^T^SfiJS  JSIJ 


to  prejudice  the  defendants  with  the  jurors,    ^^^^S'^^  containing  aboat  eOO.000 

to  iraw  their  minds  away  from  the  reaf  issuei  «**5**?t  *"  ^  "^^J^^^  ®^  ^•fJ^iSS 
and  to  produce  the  impression  that  thev  were  *°?  Bakeir.  'm  tost  three  of  the  dcM- 
wretches  whose  lives  were  of  no  value  to  the  »"*«,  were  rwidents  and  citiaens  cfUU- 
community,  and  who  were  not  entitled  to  the  S^™*.**  ™  ">®  ^"^^  ™^  ™  YfSi 
full  benefit  of  the  rules  prescribed  by  law  Services  of  snmmona  was  had  on  ihe  dUM 

for  the  trial  of  human  beings  charged  with  Jf  ^5??^  •™*o^%SPP*^i*^  "T5^ 

crime  involving  the  punishment  of  death.  ^^  February  8^1^   publication  rf  tt» 

Upon  a  careful  scrutiny  of  the  record  we  a^mmons  was  ordered  asto  the  Callfwj 

are  constrained  to  hold  that,  in  at  least  the  defendants,  ^    appeared    and   aatvoii 

particulars  to  which  we  have  adverted,  those  Aogust  ^l,  1WJ4.  

,  rules  were  not  observed  at  the  trial  below.  ^^The^mswersof  thedefandantaopBttj^ 

However  depraved  in  character,  and  however  ™  allegations  on  whi^  the  plaiaUff  bMtt 

full  of  crime  their  past  lives  may  have  been,  ^*»  demand,  and  contorted  his  rig"  »»• 

the  defendants  were  entitled  to  be  tried  upon  cover  anything  town  thwn,  or  either  qf  aa. 

competent  evidence,  and  only  for  the  offense  ^^^y^  .  ^LT^i,  ■?SS:  i  i  .««  i;^ 
elided.  ^  September  1,   1881  plaintiil  npiiiB 

TTiejudffment  is  rerertied,  and  the  cause  re-  ^  the  answers,  and  <m  ^  IflCh  <^  thcw 
manded.  feiih  directions  to  grant  a  new  trial,    month,  on  motion  c^  the  defendaita  y 

venue  was  chansed  to  Maltnooiah  OoM. 
where  the  plaintiff  and  the  Oregon  dcfcao- 


Wath.  *  W.  Oo.  T. 
^tooMlrlSMv 
see  fMto  to  avfl  Rtchti 


I  <4t,  see  fiolt  to  DaTii  ▼•Booth 


ants  resided  when  the  action 
none  of  the  parties  residing  In  Waaoo  Oooiiv. 
JAMES  H.  FISE,  Pff,  in  Err.,  The  case  was  after waxda  tried  befrm a Jorn   | 

V.  the  Circuit  Court  of  Multnomah  Coo^.vMk 

D.  V.  B.  HENARIE  bt  AX..  on  April  15,  1885,  found  a  venlict  odv  *• 

direction  of  the  court,  for  the  defimdiaii  «■ 
(See  S.  C.  Reporter's  ed.  tfe-47U  which  there  was  a  J  udgment  for  OQHS  is  tMr 

favor ;  which  judgment  was  on  Jaaotff  U- 
Eemewtl  qf  eofuses  mihin  toAol  time-^staiute  1886,  reTersed   by  the  Bupmns  Ooot  <ll 

fvpaotei.  Or.  156),  and  a  new  trial  ordered,  «hUL 

Vorm.—Astoremowdof  eamsss^  under  Aetef  187$;     AMtoremcmact  sanmeltomsmsts 
etttseiuT^p,  see  fMto  to  Meyer  v.  Delaware  B.Ooiiat.   wher$  UnUed  StaiesOemsiUmHam^  AdL  et 
Oo.2Se  608. 

As  to  renufwA  lay  one  of  tioo  or  mars  d^ffndcmte; 
•eparoMe  eotitroeerYtot,  see  note  to  Sloane  v.  Ander- 
son, SS:  WL 

AiU>rmM9<dsfsaiitssstoUmUsASUUsseomisfOr 
local  prstrndlest  see  motss  to  Qalnes  v.  Foentaii  M6 
121.  and  JelBenoB  V*  Driver,  SS:  Ml*     ^ 

108^  111  fLt 
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being  had,  resulted,  May  21,  1886,  in  a  ver- 
dict for  the  plaintiff  for  the  sum  of  $60,000. 

On  the  18ui  of  May,  before  the  jury  was 
Impaneled,  the  death  of  Peter  Donahue  was 
■oggeflted,  and  his  executors,  James  M.  Don- 
ihae,  Ajmie  Donahue,  and  Mary  Ellen  Yon 
Bcihroeder,  citizens  of  California,  were  sub- 
idtuted  as  defendants. 

The  case  was  afterwards  heard  on  the  motion 
pf  plaintiff  for  Judgment  and  two  motions 
r€  the  defendants  for  a  new  ti'ial,  and  for  a 

Iddgment  notwithstanding  the  verdict.  On 
fime  80, 1886,  plaintiff's  motion  was  denied, 
md  defendant's  for  judgment  non  obstante 
lllowed,  on  tiie  ground  that  the  complainant 
lid  not  state  facts  sufficient  to  constitute  a 
aause  of  action,  and  thereupon  judgment 
WfBS  entered  for  costs  in  favor  of  the  defcnd- 
mts.  which  judgment  was  on  October  20, 
1886,  on  a  wrlt'^of  error,  reversed  by  the 
Bapreme  Court,  (14  Or.  29),  and  the  cause 
mnanded  for  further  proceedings  according 
te>  law. 

On  December  18,  1886,  the  circuit  coilirt 
idlowed  the  motion  for  a  new  trial  and  set 
iside  the  verdict,  from  which  order  the 
plaintiff  appealed  to  the  Supreme  Court,  and 
be  appeal  was  on  April  18,  1887,  dismissed, 
(16  Or.  89) .  Thereaf terwards  the  cause  was 
Igain  tried,  and  the  jury,  being  unable  to 
l^ree,  were  discharged  without  finding  a 
lerdict      July   80,    1887,    the    defendants 

tBenarie,  Eleanor  Martin,  and  the  executors 
iff  Peter  Donahue,  deceased,  applied  to  the 
te  court  for  the  removal  of  the  cause  to 
I  Circuit  Court  of  the  United  States  for 
I  District  of  Oregon,  and  on  the  first  day 
August,  1887,  an  order  removing  was  en- 
9d  by  the  judge  of  the  state  court. 
;^  The  petition  for  removal  was  filed  on  behalf 
iff  those  defendants  who  were  citizens  of 
pijifoniia  in  the  state  circuit  court,  and 
■ddressed  to  the  judge  thereof,  and  set  up 
Ee  citizenship  of  the  petitioners;  that  at 
fbe  time  the  action  was  commenced  and  the 

Cition  was  filed  there  was  a  controversy 
rein  between  the  plaintiff  and  the  peti- 
the  amount  involved ;  the  alleged 
of  action ;  the  issue  thereon ;  and  pro- 
thus :    "  That  said  action  has  not  been 
and  is  now  pendine  in  the  above  entitled 
Tliat  from  prejudice  and  local  in- 
ice  your  petitioners  will  not  be  able  to 
tin  justice  in  this  court  or  in  any  other 
ite  cooxl  to  which  the  said  defendants  may 
the  laws  of  this  State  remove  said 
That  the  other  defendants  in  said 
ion,  Thos.    8.   Martin,   Edward  Martin, 
John  D.  Wilcox,  now  and  at  all  times 
the  commencement  of  said  action  have 
citizens  and  residents  of  the  State  of 
m,  residing  in  Portland,  therein;  that 
petitioners  desire  to  remove  said  cause 
the  Circuit  Court  of  the  United  States  for 
District  of  Oregon  under  the  provisions 
tiie  Act  of  Congress  approved  March  8, 
Your  petitioners  further  say  that  they 
"6  tiled  the  affidavit  reouired  bv  the  statute 
snch  cases,  and  Ihey  nerewith  offer  their 
Mi,  witi^  surety,  in  the  penal  sum  of  one 
(oaand  dollars,  conditioned  as  by  the  stat- 
m  of  the  United  States  required.     Your 
'ftioners  therefore  pray  that  said  bond  may 


P- 


be  accepted  and  approved,  and  that  said 
cause  may  be  removed  into  the  next  Circuit 
Court  of  the  United  States  for  the  District 
of  Oregon,  and  that  no  further  proceedings 
may  be  bad  therein  in  this  court.  ** 

Henarie,  one  of  the  petitioners,  verified 
the  petition  upon  belief ;  and  it  was  accom- 
panied by  the  affidavit  of  Henarie  and  Elea- 
nor Martin  to  the  effect  that  they  had  reason 
to  believe  and  did  believe,  and  so  stated, 
that  from  prejudice  and  local  influence,  the 
defendants,  to  wit,  the  affiants  and  the 
executors  of  Peter  Donahue,  would  not  be 
able  to  obtain  justice  in  said  state  court  or 
in  any  other  state  court  to  which  said  de- 
fendants under  the  laws  of  the  State  of  Ore- 
gon had  the  right  to  remove  the  same,  on 
account  of  such  prejudice  and  local  influence. 
The  state  court  ordered  the  removal  under 
the  Act  of  Congress  of  March  8,  1887. 

The  transcript  was  filed  in  the   Circuit 
Court  of  the  United  States,  September  30, 
1887,  and,  on  October  8  following,  a  motion 
was  made  to  remand  upon  the  grounds  that 
the  application  for  the  removal  of  the  cause 
was  not  made  in  time,  or  before  trial  of  the 
cause  in  the  state  court;   that, the  petition 
and  affidavit  were  insufficient,  in  that  they 
did  not  set  forth  the  facts  and  reasons  show- 
ing the  alleged  prejudice  or  local  influence ; 
that  the  removal  papers  were  not  served  on 
the  plaintiff  in  accordance  with  the  rulea 
of  practice  in  the  state  courts ;  and  that  the 
petition  and  accompanying  papers  did  not 
show  a  cause  for  removal ;  and  the  motion 
concluded  with  a  denial  of  the  existence  of 
any  prejudice  or  local  influence  which  would 
prevent  the  defendants  or  any  of  them  fron^ 
obtaining  justice  in  the  state  courts  or  at 
all,  and  asked  the  court  to  examine  into  the- 
truth  of  the  affidavits  alleging  prejudice  and 
local  influence,  and  the  grounds  thereof,  and 
thereupon  to  direct  the  action  to  be  remanded 
to  the  court  from  whence  it  was  removed. 
This  motion  referred  to  the  record  and  certain 
affidavits  filed  in  its  support.     The  motion 
was  denied  by  the  circuit  court,  October  26, 
1887,  (the  opinion  will  be  found  reported 
in  82  Fed.  Rep.  417,)  and  on  December  17th 
the  cause  was  tried  by  a  jury  and  a  verdict 
rendered  for  the  defendants.    Judgment  was* 
thereupon  entered  against  the  plaintiff  and 
in  favor  of  the  defendants  for  costs.    A  mo- 
tion for  a  new  trial  was  filed,  assigning, 
among  other  grounds,  that  the  court  had  no 
jurisdiction  oi  the  parties  or  of  the  subject- 
matter  of  the  action,  and  erred  in  denying 
the  motion  to  remand.     This  motion   was- 
overruled,   (85  Fed.  Rep.  230),  and  a  writ 
of  error  sued  out  from  this  court. 

Section  2  of  the  Act  of  Congress  of  March 
8,  1887,  entitled  ''An  Act  to  Amend  the  Act 
of  Congress  approved  March  third,  eighteen* 
hundred  and  seventy -five,  entitled  'An  Act 
to  Determine  the  Jurisdiction  of  Circuit 
Courts  of  the  United  States  and  to  Regulate 
the  Removal  of  Causes  from  State  Courts, 
and  for  other  Purposes ;  and  to  Further  Reg- 
ulate the  Jurisdiction  of  Circuit  Courts  (i 
the  United  States,  <ind  ^r  other  Purposes . '* 
is  as  follows : 

**  Sec.  2.  That  any  suit  of  a  civil  nature, 
at  law  or  in  equity,  arisin;;:  under  the  C^n- 
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■titution  or  laws  of  the  United  States,  or 
treaties  made,  or  which  shall  be  made,  under 
their  authority,  of  which  the  circuit  courts 
of  the  United  States  are  given  original 
Jurisdiction  by  the  preceding  section,  which 
may  now  be  pending,  or  which  may  hereafter 
be  brought  in  any  state  court,  may  be  re- 
moved by  the  defendant  or  defendants  therein 
to  the  circuit  court  of  the  United  States  for 
the  proper  district.  Any  other  suit  of  a  civil 
nature,  at  law  or  in  equity,  of  which  the  cir- 
cuit courts  of  the  United  States  are  given 
Jurisdiction  by  the  preceding  section,  and 
which  are  now  pending,  or  which  may  here- 
After  be  brought,  in  any  state  court,  ma^r  be 
removed  into  the  circuit  court  of  the  United 
States  for  the  proper  district  by  the  defend- 
ant or  defendants  therein  being  non-residents 
of  that  State ;  and  when  in  any  suit  mentioned 
in  this  section  there  shall  be  a  controversy 
which  is  wholly  between  citizens  of  differ- 
ent states,  and  which  can  be  fully  deter- 
mined as  between  them,  then  either  one  or 
more  of  the  defendants  actually  interested  in 
such  controversy  may  remove  said  suit  into 
tthe  circuit  court  of  the  United  States  for  the 
proper  district.  And  where  a  suit  is  now 
pending,  or  may  be  hereafter  brought,  in  any 
state  court,  in  which  there  is  a  controversy 
between  a  citizen  of  the  State  in  which  the 
suit  is  brought  and  a  citizen  of  another  State, 
any  defendant,  being  such  citizen  of  another 
State,  may  remove  such  suit  into  the  Circuit 
Court  of  the  United  States  for  the  proper  dis- 
txict,  at  anv  time  before  the  trial  thereof, 
when  it  shall  be  made  to  appear  to  said  cir- 
cuit court  that  from  prejudice  or  local  in- 
fluence he  will  not  be  able  to  obtain  Justice 
in  such  state  court,  or  in  any  other  state  court 
to  which  the  said  defendant  may,  under  the 
laws  of  the  State,  have  the  right,  on  account 
of  such  preiudice  or  local  influence,  to  re- 
move said  cause :  Provided,  That  if  it  fur- 
ther appear  that  said  suit  can  be  fully  and 
justly  determined  as  to  the  other  defendants 
m  the  state  couit,  without  being  affected  by 
such  prejudice  or  local  influence,  and  that 
no  party  to  the  suit  will  be  prejudiced  by  a 
separation  of  the  parties,  said  circuit  court 
may  direct  the  suit  to  be  remanded,  so  far 
as  relates  to  such  other  defendants,  to  the 
state  court,  to  be  proceeded  with  therein. 
At  any  time  before  the  trial  of  any  suit  which 
is  now  pending  in  any  circuit  court  or  may 
hereafter  be  entered  therein,  and  which  has 
been  removed  to  said  court  from  a  state  court 
on  the  affidavit  of  any  party  plaintiff  that  he 
had  reason  to  believe  and  did  believe  that, 
from  prejudice  or  local  influence,  he  was 
unable  to  obtain  justice  in  said  state  court, 
the  circuit  court  snail,  on  application  of  the 
other  party  examine  into  the  truth  of  said 
affidavit  and  the  grounds  thereof,  and,  unless 
it  shall  appear  to  the  satisfaction  of  said 
court  that  said  party  will  not  be  able  to  ob- 
tain Justice  in  such  state  court,' it  shall  cause 
the  same  to  be  remanded  thereto.  Whenever 
any  cause  shall  be  removed  from  any  state 
court  into  any  circuit  court  of  the  iJnit^ 
States,  and  the  circuit  court  shall  decide 
that  the  cause  was  improperly  removed,  and 
order  the  same  to  be  remanded  to  the  state 
court  from  whence  it  came,  such  vunand  ihall 

ton 


be  inunediately  carried  into  execution,  lad 
no  appeal  or  writ  of  error  from  the  dedm 
of  the  circuit  court  so  remanding  n^  cub 
shall  be  allowed. *     (84  Stat.  atL  m, ML) 

Measn.  Geo.  JET.  WUUanu,  Om.  K  DwHm 
and  John  ISL  Mftehall  for  plafaitiff  in  cnor. 
Mr.  J.  N.  Dolph  for  defendanti  in  cool 


Mr.  Chief  JnaUce  FnUrn  delimed  tki 
opinion  of  the  court : 

After  this  case  had  been  pending  ia  thi 
state  courts  from  November  IB,  1888.  to  A«- 
gust  1,  1887 ;  had  been  tried  three  timn  be- 
fore a  Jury  in  the  circait  court,  there  beiif 
one  verdict  for  defendants,  one  for  plaiitiC 
and  one  disag^^eement ;  and  been  oMid  ii 
various  phases  three  times  in  the  Suprane 
Court  of  the  State,  the  application  wiinde 
for  removal.  Was  this  application  in  tine? 
This  question  is  to  be  aetennined  npon  i 
proper  construction  of  aection  8  of  the  Ad 
of  Congress  of  March  8,  1887,  for  it  it  pol 
and  could  not  be  oontended  that  the  riffet  of 
removal  could  then  have  been  invoked  oo 
the  ground  of  diverse  citiienship.  The  tp- 
plication  was  filed  July  80,  1887.  and  bj  iu 
terms  purported  to  be  made  under  the  Acs  of 
1887,  to  which  Act  the  order  of  the  lUU 
court  referred.  Indeed,  if  subdivision  I  of 
section  889  of  the  Revised  Statutes  vcfe  r- 
pealed  by  the  Act  of  1887,  or.  since  iosk  of 
the  defendants  were  then  and  at  the  ooa- 
mencement  of  the  suit  citixens  of  the  mat 
State  as  the  plaintiff,  if  a  removal  coald  be  . 
had  at  all,  it  could  only  be  und«  the  Ad  ^ 
of  1887. 

The  Judiciary  Act  of  1789  provided  thet  i 
party  entitled  to  remove  a  cause  should  file 
his  petition  for  such  removal  '*at  the  tiae  of 
entering  his  appearance  in  snch  state  eovi' 
(1  Stat,  at  L.  79.) 

The  Act  of  JulT  87,  1868,  relaiing  to  m- 
arable  controversies,  provided  tbat^the  de- 
fendant who  is  a  citizen  of  a  State  odier  ifaa 
that  in  which  the  suit  is  brought^  asy,  el 
any  time  before  the  trial  or  final  heariac  of 
the  cause,  file  a  petition  for  tlie  ramonl  of 
the  cause,*  etc.     (14  Stot.  at  L.  8M.) 

The  Act  of  March  8,  1867,  relating  to  l^ 
moval  on  the  ground  of  prejudice  or  locil 
influence,  provided  that  tne  plaintiff  or  de- 
fendant **may,  at  any  time  before  the  fasl 
hearing  or  trial  of  tiie  suit,  file  a  pctitka 
in  such  state  court  fv  the  removal  of  tke 
suit,*  etc     (14  Stot.  at  L.  5S8.) 

The  first  subdiyision  of  section  6M  of  tke 
Revised  Stotutea  was  a  reenactnent of  tke 
12th  section  of  the  Judiciary  Act ;  the  mmA 
subdivision,  of  the  Act  of  Jnly  87,  M- 
and  the  third  aubdivision,  of  the  Act  rf 
March  8,  1867 ;  and  this  snbdiTition  sdooi^ 
the  phraseology  of  the  Act  of  July  87.  iM 
,  namely :  "At  any  time  before  the  trisl  m 
final  hearing*  of  the  suit.        ^ 

The  Act  of  March  8,  1875,  said  BOihfaig 
about  preiudice  or  local  influence,  bai  pn- 
yided  in  the  case  of  diverse  ciUaeuhip  thil 
the  party  desiring  to  remove  a  cause  eioaM 
make  and  file  his  petition  in  the  state  ooort 
"before  or  at  the  term  at  which  said  oim 
could  be  first  tried  and  before  the  trial  then- 
of.*    (18  Stot^  at  L.  470,  471.) 
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We  are  of  opinion  that  tbe  application  for 
removnl  catne  too  late.  The  Judgment  must 
therefore  be  reversed  and  tbe  cause  remanded 
lo  the  circuit  court  with  adirection  to  remand 

it  to  tbe  state  court. 
So  or^ereA. 

Mr.  Juetiee  Harlan  dlssentltiK : 
Mt,  Jviliee  FI«ld  and  myself  do  not  concur 
in  the  constructioD  which  the   court  places 
upon  the  Act  of  1887. 

Section  three  of  that  Act,  requiring  the 
petition  for  removal  to  be  filed  In  the  state 
court,  "at  the  time,  or  at  any  time  before 
the  defendant  is  required  by  the  laws  of  the 
Btate  or  the  rule  of  the  state  court  In  which 
such  suit  is  brought  to  answer  or  plead  to 
Uii;  declaration  or  complaint  of  the  plain- 
tiff,"  excepts  from  its  operation  tbe  cases 
mentioned  in  the  kst  clause  of  section  two, 
namely,  those  in  which  a  removal  Is  asked 
upon  fne  ground  of  pr^vdice  or  load  injluena. 
As  to  the  latter  cases,  the  statute  provides 
that  the  removal  may  be  had,  upon  a  proper 
showing,  'at  any  time  before  the  trial." 
Tlii«  iiieHnB,  at  any  time  before  a  trial  in 
nljliii.  tiy  a  final  judgment,  tbe  rights  of 
thn  p:irties  are  determined.  Under  the  Act 
of  1867,  there  can  be  no  removal,  upon  the 
ground  of  prejudice  or  local  infiuence,  unless 
ft  be  made  to  appear  to  the  circuit  court  of 
tbe  United  Stales  that,  on  account  of  sucb 
prejudice  or  local  infiuence,  the  defendant 
citizen  of  annther  State  cannnt  obtain  Justice 
In  the  state  courts.  Tbe  existence  of  such 
prejudice  or  local  Influence  is  often  disclosed 
by  a  trial  In  tlie  state  court  In  which  tbe 
verdict  or  judgment  is  set  aside.  The  fact 
of  prejudice  or  local  influence  may  be  estab- 
lished by  overwhelming  evidence,  still  under 
the  decision  of  tbe  court,  there  can  he  no  re- 
moval if  the  application  for  removal  be  not 
made  before  tbe  first  trial.  We  do  not  mean 
to  say  that  when  a  trial  is  in  progress  that  the 
cause  may  be  removed  before  its  termination, 
even  upon  the  ground  of  prejudice  or  local  in- 
fiuence. But.  if  At  the  time  the  application  Is 
made  the  caiise  is  not  on  trial  and  is  unde- 
termined, that  is.  has  not  been  effectively 
tried,  tlie  Act  of  1887,  in  our  judgment, 
autliorixea  a  removal,  on  proper  showing, 
upon  the  ground  of  prejudice  or  local  Influ- 
ence, although  there  may  have  been  a  trial, 
resulting   in  a  verdict  which  has  been  set 

The  error,  we  think,  in  the  opinion  of  the 
court  is  in  applying  to  the  Act  of  1887  the 
decisions  under  uie  Act  of  1876.  The  words 
In  the  latter  Act  limiting  the  time  within 
which  the  application  for  a  removal  must 
be  made — "  before  or  at  the  term  at  which 
said  cause  could  be  Jtr((  tried,  and  before  the 
trial  thereof— necessarily  meant,  aa  this 
court  has  held,  the  flist  trial,  whether  It 
resulted  in  a  verdict  or  not.  and  although 
the  verdict  and  Judgment  may  have  been  set 
aside :  t>ecause  the  express  requirement  wu 
that  the  application  for  removal  must,  In  anr 
event,  be  made  before  or  at  the  term  at  vhida 
said  cause  eould  be  flrit  tried.  No  such  re- 
quirement Is  found  in  tbe.  Act  of  1887,  In 
respect  to  cases  sought  to  be  removed  upon 
tne  ground  of  prejudice  or  local  Influence.    _ 
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it  the  application  ^lall  be  n 

le,  OT  at  any  time  betoK  the  defendiat  ii 
[ulred  by  tbe  lawi  of  the  Stole,  at  ibe 
e  of  the  slate  court  In  which  the  nil  ii 
)ught,  toansweror  plead  to  the  deelintiim 
complaint  of  tbe  plaintiff,  the  Risonl, 
atite  of  pr^udiet  or  local  iajtuaut,  mt;  be 
plied  for  "at  any  titne  before  the  tiU 
Teof."  This  difference  in  the  IsBguftef 
I  two  acts  meaua,  we  think,  unatSiist  ■ 
ire  than  the  court  attributes  to  It.  Cce- 
^as  could  hardly  have  intended  to  gin  liw 
'endant  citizen  of  «n«tlier  State  ria^y 
)  time  between  his  soswering  or  pleadlu. 
1  the  calling  of  his  case  for  tbe  Dirt  tut 
>reof,  to  determine  whether  he  AnU 
ply  for  a  removal  upon  the  grmud  d  { 
gudlce  or  local  Influence.  In  our  J«)» 
nt,  it  meant  to  give  tbe  right  of  rewil, 
on  such  ground,  at  any  time,  when  tk 
e  is  not  actually  on  trial,  and  wbes  tfaoc 
in  force  no  Judgment  fixing  tbe  rigUi  cf  a 
I  parties  in  the  suit.  If  ft  ate  ii  ojei 
trial,  on  the  merits,  an  sppliotlon  bt 
removal  before  that  trial  commnca  i) 
de  "before  tbe  trial  thereof."  Ib  mv 
nion.  the  interpietstlon  adopted  by  Ibt 
irt  defeata  the  purpoae  wbich  Coofm 
1  In  view  for  the  protectiOD  ot  pcnm 
d  elsewhere  tbsn  ta  the  State  of  vkiek 
J  aie  citlxena. 


HN  B.  THOMPSON  n  u..  F^ittt, 

fl. 

UNITED  STATES. 
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Vhae defendant  cave  a  bood  tartkaBfv 


ueotl;  lave  anotbs  bood  lor  (b«r  H 


ere  kst  br  evaporation  betweea  tbe  cnM' 
M  mat  bond  and  the  slTiDc  eC  Ik*  aseoel  toL 
DDdertbesti 


The  KlvlDa  ot  a  bond  fW  tba  upMMlMrf 
■Irtta.  !■  not  tba  oommenaenant  ol  IfcieW^ 
on,  wliBiatbaBpMta  m  not  mxp^MMpf- 
-sitftkebODd. 

iioattv* 
»  gtfkic  Ot  tbe  bead  to  M 


es  aipeeted  ■  am  drawn  la  qi 

[NolIM.] 
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r  BRROR  to  the  CIrealt  Oooit  of  tbe  Uilirf 
BtatM  tor  tbe  District  ot  EeMucky,  k  » 
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471  478 


view  a  Judgment  aflirming  a  judraient  of  the 
ENatrici  Court,  on  a  bond  given  for  the  ezpor- 
lition  of  distilled  spirite.    Affirmed. 

Statement  by  Mr,  Justice  Browii:. 

This  was  an  action  on  a  bond  in  the  penal 
mm  of  $41,000,  given  by  the  defendant 
Fbompfion  and  his  sureties  for  the  exporta- 
tloii  of  certain  distilled  spirits.  The  bond 
dated  October  23,  1885,  and  after  recit 


Inff  a  prior  bond  given  on  the  8th  of  April, 
1^5,  oy  t^e  same  parties,  conditioned  for 
the  delivery  of  certain  distilled  spirits  therein 
named  on  board  ship  at  the  port  of  Newport 
News,  Virginia,  for  exportation  to  Mel- 
bourne,  Australia,  and  for  the  performance 
if  certain  other  things  therein  named,  and 
tfter  further  reciting  that  it  was  found  de- 
iiable  to  deliver  a  portion  of  such  spirits 
m  board  ship  at  the  port  of  New  York  for 
inortation  to  Bremen,  namely,  nine  hundred 
ma  twenty-nine  packages  of  Bourbon 
Vliisky,  the  marks  and  numbers  of  which 
irere  given,  by  certain  railways  to  New 
Tdrk,  from  distillery  warehouse  No.  63  in 
llie  8th  district  of  the  State  of  Kentucky,  was 
ponditioned  *'that  if  the  whole  of  the  afore- 
paid  naerchandise  shall  be  safely  delivered 
to  the  collector  of  customs  at  the  said  port 
of  New  York  within  fifteen  days  from  date 
hereof,  and  if  the  said  John  B.  Thompson, 
^ncipal,  shall  export  or  cause  to  be  ex- 
ported the  said  merchandise  in  accordance 
with  the  internal  revenue  laws  and  the  regu- 
lations of  the  Treasury  Department  made  in 
pursuance  thereof  immediately  on  the  arrival 
of  said  merchandise  at  said  port  of  New 
York,  and  shall  within  fifteen  days  thereafter 
Moduce  to  the  collector  of  internal  revenue 
Rir  the  8th  district  of  the  State  of  Kentucky 
fbe  certificate  of  the  collector  of  customs  of 
Ibe  said  port  of  New  York  showing  that  the 
mid  merchandise  has  been  duly  exported,  and 
Aftii  ftlso  produce  within  nine  months  there- 
after his  certificate  that  the  said  merchandise 
Ims  been  duly  landed  at  the  port  of  Bremen 
or  at  some  other  port  without  the  Jurisdic- 
tfon  of  the  United  States,  or  shall  produce 
Ipftiafactory  proof  of  the  loss  thereof  at  sea 
ijrithoat  fault  or  neglect  of  the  owner  or 
pdpper  thereof  as  req^uired  by  law  and  regu- 
prirffTnw,  then  this  obligation  to  be  void,  etc. " 
"  The  breach  of  the  condition  of  the  bond 
Iftfd  in  the  petition  was  that  the  defendants 
ilUed  to  deliver  to  the  collector  of  customs 
p^Kew  York,  within  fifteen  days,  or  within 
other  time,  1066  gallons  of  the  said 
Iti,  as  appeared  from  a  regauge  made  on 
iber  27, 1885,  the  object  of  the  suit  being 
recover  the  tax  of  ninety  cents  a  gallon  on 
mid  deficiency,  being  $958.60,  with 
at  the  rate  of  one  per  cent  per  month, 

^    a  penalty  of  five  per  cent. 

"The  prior  bond  alluded  to  in  the  bond  in 

~  It  was  executed  by  the  same  parties  April 
1886,  and  recited  that  Thompson,  the  prin- 

'~)al,  had  made  request  to  the  collector  of 

1. 8th  district  of  the  State  of  Kentucky  for 

^  tzansportation  of  1086  packages  of  Bour- 

mm  whisky  to  the  port  of  iTewport  News  for 

^"Njriation,  and  contained  similar  conditions 

te  bond  in  suit,  except  that  it  provided 

exportation  by  the  way  of  Newport  News, 

p^U.8.. 


within  seven  months  from  the  date  of  sucl\ 
bond,  to  Melbourne,  Australia.  It  appcurcJ 
that  the  929  packages  covered  by  the  bond 
in  suit  were  part  ot  the  1085  packages  cov- 
ered by  the  prior  bond.  It  also  appeared  that 
the  deficiency  of  1065  gallons  in  the  spirits 
represented  the  loss  thereon  by  evaj)orution 
and  leakage  while  the  same  were  in  ware- 
house, and  previous  to  transportation  for  ex- 
port. 

The  answer,  amon^  other  things,  denied 
that  the  said  1065  gallons  were  removed  from 
the  bonded  warehouse,  or  that  the  collector 
ever  demanded  the  tax  of  the  defendants ;  and 
further,  that  the  ix)nd  in  suit  was  given  to 
meet  the  requirements  of  certain  rules  and 
regulations  of  the  Treasury  Department,  and 
that  at  the  time  the  prior  bond  was  given, 
April  8,  the  spirits  on  which  it  was  sought 
to  collect  the  tax  were  in  the  packages  cov- 
ered bv  such  bond ;  that  by  the  acceptance 
of  said  bond  of  April  8  the  spirits  referred 
to  therein  were  free  from  any  obligation  for 
taxes,  and  were  in  due  process  of  exportation 
on  and  after  such  date,  to  Bremen,  Germany, 
where  they  have  arrived ;  and  that  the  tax 
sued  for  was  a  deficiency  tax  upon  the  spir- 
its covered  by  the  bond  of  October  23,  1885, 
which  were  actually  exported,  and  to  allow 
the  recovery  of  such  tax  would  be  to  enforce 
an  export  duty  on  the  spirits  exported,  as 
aforesaid,  in  violation  of  the  prohibition  of 
the  Constitution  of  the  United  States  in  that 
particular.  The  answer  contained  further 
averments  not  necessary  to  be  noticed  here. 
The  government  demurred  to  each  paragraph 
of  the  answer,  and  the  demurrer  was  sustained 
as  to  all  such  paragraphs  except  the  first, 
upon  which  there  was  a  trial,  resulting  in 
a  judgment  and  verdict  for  the  full  amount 
claimed,  namely,  $1,028.61,  with  interest, 
etc.  A  writ  of  error  was  sued  out  from  the 
circuit  court,  by  which  the  Judgment  of  the 
district  court  was  affirmed.  A  writ  of  error 
was  thereupon  sued  out  from  this  court. 

Mr,  PhiL  B.  ThompBon*  Jr.,  for  plain- 
tiffs in  error. 

Mr.  Wm.  A.  Maary»  Asst,  Atty-Oen,, 
for  defendant  in  error. 
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Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  sole  question  presented  for  our  consid- 
eration in  this  case  is  whether  defendants  are 
liable  for  the  tax  upon  1065  gallons  of  spir- 
its lost  by  evaporation  between  the  giving 
of  the  first  bond  in  April.  1885,  and  the  sec- 
ond bond  on  October  28d  of  the  same  year. 
This  depends  upon  the  construction  of  the 
excise  laws  of  Congress  re^ulatin^  the  tax- 
ing and  exportation  of  distilled  spirits  man- 
ufactured in  this  country.  By  Revised  Stat- 
utes, g  8248,  distilled  spirits  are  defined  to 
be  **that  substance  known  as  ethjl  alcohol, 
hydrated  oxide  of  ethyl,  or  spirit  of  wine, 
which  is  commonly  produced  by  the  fermen- 
tation of  grain,  starch,  molasses  or  sugar, 
etc.  .  .  .  and  the  tax  aluiU  attach  to  thin 
substance  as  soon  as  it  is  in  existence  as  such. " 
By  section  8251,  as  amended  by  the  Act  of 
March  8,  1875.  18  Stat,  at  L.  889:  **  There 
shall  be  levied  and  collected  on  all  distill "d 
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■pirits  •  •  •  A  tax  of  nf  nety  cents  on  each 
proof  gallon,  or  wine  gallon  when  below 
proof,  to  be  paid  by  the  distiller,  owner,  or 
person  having  possession  thereof,  before  re- 
moval from  the  distil  lery  bonded  warehouse. " 
By  section  8293,  as  amended  by  the  Act  of 
May  28,  1880,  21  Stat,  at  L.  145,  provision 
is  made  for  the  entry  and  deposit  of  all  spir- 
its removed  to  the  distil  lerv  warehouse,  re- 
quiring^ that  **  the  said  distiller  or  owner  shall 
at  the  time  of  makinq  9aid  entry  give  his  bond 
.  .  .  conditioned  that  the  principal  named 
in  said  bond  shall  pay  the  tax  on  tiie  spirits 
as  specified  in  the  entry,  or  cause  the  same 
to  be  paid,  before  removal  from  said  distil- 
lery warehouse,  and  within  three  vears  from 
the  date  of  said  entrv.  •  .  .  If  it  shall  ap- 
pear at  any  time  that  there  has  been  a  loss 
of  distilled  spirits  from  any  cask  or  other 
package  hereafter  deposited  in  a  distillery 
warehouse,  other  than  the  loss  provided  for 
in  section  8221  of  the  Revised  Statutes  of  the 
United  States'*  [which  authorized  an  abate- 
ment of  taxes  upon  satisfactorv  proof  of  act- 
ual destruction  by  accidental  fire  or  other 
casualty  while  in  anv  distillery  warehouse], 
**  which,  in  the  opinion  of  the  Commissioner 
of  Internal  Revenue,  is  excessive,  he  mav 
instruct  the  collector  of  the  district  in  which 
the  loss  has  occurred  to  require  the  with- 
drawal from  warehouse,  of  such  distilled 
spirits,  and  to  collect  the  tax  accrued  upon 
the  original  quantity  of  distilled  spirits  en- 
tered into  the  warehouse  in  such  cask  or 
package,  notwithstanding  that  the  time  spe- 
cified In  any  bond  given  for  the  withdrawal 
of  the  spirits  entered  into  warehouse  in  such 
cask  or  package  has  not  expired." 

The  evident  intention  of  Congress,  to  be 
gathered  from  these  provisions  is,  that  the 
tax  shall  attach  as  soon  as  the  spirits  are  pro- 
duced, and  that  such  tax  shall  not  be  evaded 
except  upon  satisfactory  proof,  under  section 
8221,  of  destruction  by  fire  or  other  casualty. 

The  spirits  covered  by  this  bond  were  put 
in  defendant  Thompson's  own  warehouse, 
and  were  originally  intended  to  be  entered 
for  exportation  to  Melbourne,  Australia,  and 
in  pursuance  of  such  intention,  the  bond  of 
April  8,  1885,  was  g!ven.  At  this  time  the 
spirits  were  regauged  in  obedience  to  section 
17  of  the  Act  of  May  28,  1880.  21  Stat,  at  L. 
149,  which  provides  that  **  whenever  the 
owner  of  any  distilled  spirits  shall  desire  to 
withdraw  the  same  from  the  distillery  ware- 
house, or  from  a  special  bonded  warehouse, 
he  may  file  with  the  collector  a  notice  giv- 
ing a  description  of  the  packages  to  be 
withdrawn,  and  request  that  the  distilled 
spirits  be  regauged.  ...  If  upon  such 
regauging  it  shall  appear  that  there  has  been 
a  loss  of  distilled  spirits  from  any  cask  or 
package,  without  the  fault  or  negligence  of 
the  distiller  or  owner  thereof,  taxes  shall  be 
collected  only  on  the  quantity  of  distilled 
spirits  contained  in  such  cask  or  package  at 
the  time  of  the  withdrawal  thereof  from  the 
distillery  warehouse,  or  special  bonded  ware- 
house." Under  this  Drovision  of  the  law  an 
allowance  for  outage,  or  loss  by  evaporation 
while  in  warehouse,  was  then  duly  made; 
but  instead  of  being  exported  to  Melbourne 
the  spirits  were  ke|»  in  the  warehouse  until 
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the  period  of  seven  montlis  named  is  tke 
bond  of  April  8,  1885,  as  the  time  liinittd 
for  exporting,  haid  nearly  expired,  and  m* 
til  it  was  too  late  to  export  by  the  vty  of 
Newport  News  without  a  bfeach  of  the  on- 
ditions  of  the  bond.    Thereupon  the  diAillcr 
determined  to  export  the  bulk  of  these  pack- 
ages through  the  port  of  New  York  to  Br- 
men,  and  accordingly  they  were  anin  a- 
tered  for  exportation,  and  the  second  expor- 
tation bond  of  October  28  was  executed,  under 
which  the  exx>ortation  waa  amde.     There 
seems  to  be  no  provision  Id  this  Act  for  a  ;| 
second  regauging,  or  allowance  for  ontiie. 
in  case  the  spirits  are  not  actually  witbdnvB 
from  the  warehouse  after  the  first  regaugin|. 
provided  for  in  section  17.    Nor  £es  tbere 
seem  to  have  been  any  other  notice  to  the 
collector,  or  a  request  for  regauging, 
templated  in  that  section.     It  would 
be  just  and  equitable,  if  from  any 
not  arising  from  his  own  fault,  the  owmr 
should  fail  to  export  the  liquors  under  the 
first  rebuffing,  he  should  be  entitled,  isuy 
time  within  the  three  years  provided  bj  m 
same  Act,  to  make  another  request  for  !•• 
gauging,  and  be  entitled  to  an  sllowsDce  for 
any  deficient  for  evaporation  occurring  iftv 
the  prior  regauging ;  but  the  law  seen  le 
contemplate  but  one  notice  of  withdnwal, 
and  the  regulation  of  tlie  commissioner,  d^ 
cular  No.  SM,  requires  that  where  spirits  cov- 
ered by  an  exportation  bond  are  acKnslly 
removea  from  tne  distillery  warehouse  for 
exportation,  the  gauirer  sliall  carefully  reia- 
specteach  package,  and  if  an  additioui  otIp 
age  is  found  to  exist  in  any  of  the  packsgm 
so  inspected,  which  reduces  the  number  of 
taxable  gallons  in  the  packages,  as  last  pn- 
viouslv  reported,  be  shall  report  the  suae  Is 
the  collector,  and  the  collector  shall  at  ooei 
require  payment  of  the  tax  on  the  tanble 
gallons  repreaented  by  such  reduction,  ena 
Uiough  it  is  alleged  that  the  loas  is  occaiioaed 
by  a  casual^.    This  regulation  was  witbia 
the  scope  ox  the  ooaunlMioner's  antboritf 
and  was  in  foroewhen  the  aeoond  bond  vis 
given. 

By  Revised  Btatates.  g  8829.  provisioi  it 
maae  for  the  expOTtatioo  of  distilled  niriti 
**  upon  which  all  taxes  have  been  paid,^  tad 
minute  regulations  prescribed  for  the  method 
of  such  exportation,  one  of  which  Is  thit 
''the  casks  or  packages  shall  be  iupcciid 
and  gauged  alonfitid»  ^  or  am  tk$  omm  bj 
the  ganger  designated  by  nid  eollector, 
under  such  rules  and  legalatiooi  as  the 
Secretary  of  the  Treaaary  may  pnscribe.* 
and  "the  drawback  allowed  aball  iactade 
the  taxes  levied  and  paid  upon  the  difldIM 
spirits  exported  ...  at  per  lad  $mift  ^ 
eaid  9pirit$  prior  to  OBnoriaHom,'  etc.  vf 
section  8880,  provision  is  made  for  the  vitb 
drawal  of  distilled  ipirita  from  boadid 
warehouses,  for  exportation  in  the  orifissl  fi 
casks,  without  the  payment  of  taxes,  nadir 
regulations  to  be  prescribed  by  the  Oommii- 
sioner  of  Internal  Revenue,  with  a  piofiM 
"that  the  bonds  Teqoired  to  be  given  far  the 
exportation  of  distilled  spirits  ibsll  be  as 
ceied  opon  the  presentation  of  sstisffscton 
proof  and  certificates  that  said  distilW 
spirits  ba^  been  Isnded  at  the  pert  of  dn- 
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liiutiofl  DAmed  in  the  bill  of  Iftdinf,  ot  upon 
Mtiifactorj  proof  that  aft«r  shipmeiit  the 
same  were  lott  at  tea  without  fault  or  neg- 
lect of  the  owner  or  shipper  there<tf.* 

Taking  these  prorisions  together,  it  is 
eTidcnt  that  when  spirits  upon  which  the  tax 
had  been  paid,  are  exported,  ther  are  re- 
gauged  at  the  port  of  exportation  alongtide  tff 
tr^nihi  9U9$U  and  the  drawback  allowed  so 
determined  by  iiU  amauni  qf  M$  gaugt^  not- 
withstanding a  preTions  puce  may  have 
shown  a  greater  amount  The  result  is  that 
the  owner  receiTes  no  drawback  upon  any 
deficiency  occurring  prior  to  the  last  regauge. 
While  section  8880.  regulating  the  export  of 
spirits  upon  which  the  tax  has  not  been  paid, 
does  not  contain  similar  proTisions,  it  is 
Tery  improbable  that  Congress  should  have 
intended  to  exempt  the  deficiency  in  the  case 
of  exportations  without  payment  of  tax,  and 
tax  it  in  case  of  drawbacks  upon  exportations 
after  payment  of  tax. 

Defendant's  position  that  the  spirits  in 
this  case  were  in  process  of  exportation  after 
the  execution  of  the  bond  of  April  8  Is  un* 
tenable.  Exportation  is  defined  to  be  the 
act  of  carrying  or  sending  merchandise 
abroad,  and  it  cannot  be  considered  as  be- 
ginning until  the  spirits  are  remoTod  from 
Use  warehouse  for  that  purpose.  The  execu* 
tion  of  the  bond  is  evidence  of  nothing 
more  than  an  intention  to  export.  As  well 
could  the  taking  out  of  a  passport,  or  the 
engagement  of  passage  upon  a  transatlantic 
steamer,  be  regarded  as  the  commencement  of 
a  Joumer  to  foreign  parts.  Indeed,  It  may 
admit  of  doubt  whether  exportation  can  be 
considered  as  beginning  until  the  mechandise 
leaves  the  port  of  exp«t  for  a  foreign  coun- 
try. That  the  execution  of  the  bond  was 
not  the  commencement  of  exportation  Is  also 
•rident  in  this  case  from  the  fact  that  the 
exportation  provided  for  in  the  first  bond, 
by  the  way  of  Newport  News,  was  wholly 
abandoned,  and  a  second  bond  was  executed 
in  October,  covering  an  export  to  Bremen 
throuffb  the  port  of  riew  York.  As  the  ex- 
portatioo  which  was  actually  made  was  not 
contemplated  at  all  when  the  first  bond  was 
given,  how  is  it  possible  to  s^  that  this 
was  the  beginning  of  such  exportation?  If 
the  giving  of  the  bond  can  in  any  sense  be 
said  to  be  the  commencement  of  the  exporta- 
tion, it  must  apply  to  the  bond  which  was 
given  to  cover  the  export  which  was  actually 
made,  and  as  the  evaporation  occurred  before 
that  time,  we  do  not  think  that  the  constitu- 
tional inhibition  a4>inst  the  taxation  of 
articles  exported  from  ».  State  Is  drawn  in 
question. 

As  the  law  iv^templated  but  one  with- 
drawal entry  fisM  exportation,  and  made  al- 
lowance only  for  a  deficiency  upon  such  en- 
try, it  was  within  the  power  of  the  collector 
to  assess  a  tax  upon  tna  deficiency  that  ac- 
croed  between  the  dates  of  the  two  bonds, 
since  that  deficiency  represented  spirits  that 
could  not  be  exported  and  were  not  within 
the  exemption  of  any  statute. 

The  Act  of  December  90.  1879,  91  Stat 
at.  L.  09,  pforiding  for  an  allowance  to  be 
made  for  leakage  or  loss  by  any  unavoidable 
accident  "oocorriag  during  tbe  timnsporta* 
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tion  from  a  distillery  ware-house  to  the  port 
of  export,*  cuts  no  figure  in  this  case,  since 
evapmtion  occurred  before  these  spirits  left 
the  distillery  warehouse,  and  before  the  exe- 
cution of  the  last  bond. 

The  case  is  doubtless  one  of  considerable 
hardship  to  the  defendants,  but  in  view  of 
the  exceeding  stringency  of  the  law  with 
respect  to  the  taxation  of  distilled  spirits, 
we  do  not  see  our  way  to  relieve  them  from 
the  payment  of  this  tax,  and  ih$judgmmU^ 
ih$  eauri  beiaw  U  tkerrfor$  qfirmsd, 

Mr.  Jusiiee  TMd  dissenting. 


In  the  Hatter  of  J.  8L0AT  FA68BTT,. 

Fiaitiontr. 

(Bee  8L  0.  Beporter^  ed.  tfMHJ 

Wfii  tf  prokibiHon^  whin  wiU  not  be  imufd  to 
diHriet  eaurt—foreibU  taking  tf  t€$$ei  i$  a 
marins  tort  oognioabk  by  diotrict  eourP—Viio 
court  Witt  not  prohibit  dutriet  court  from  n- 
ordoing  it»  jurioiietion^-when  writ  ^  prdhi- 
bition  wiU  imu§    remedgfor  marine  tort, 

1.  Where  a  pleesuie  yacht,  purchased  In  BnjrlaD^ 
Is  brou^t  into  the  port  of  New  Torkaod  to  there 
setoed  by  the  ooUeocor  to  enforoe  payment  of 
oo  her, and  the  owner  filei  a  libel  In  the  U.S.  Dto- 
trlot  Ooort  asalnst  the  yacht  and  the  eoUeotor  to 
olMaln  the  return  of  the  yacht  and  damecee  for 
the  leisure,  a  writ  of  prohRMtkm  wfll  not  be  toraed 
to  the  dtotrtot  ooort  to  prevent  further  prooMd- 
taiff  In  the  matter. 

H  Hie  forcible  taking  of  a  vemel  In  navltable 
wateci.  If  without  warrant  of  law,  to  a  manoe 
tort*  oosntoaUe  In  a  cause  of  po  acaaloo  In  ad- 
miralty by  any  dtotriot  court  of  the  United  State* 
which  flpda  the  vewel  within  the  territorial  nmlf 
of  Us 


&  Where  the  dtotrlct  court  has  jurtodlotfoo  In  the 
premtoea,  thto  ooort  wQl  not  prohibit  It  froni  pro- 
oeedlnv  In  the  ezerolaeof  suoh  jurtodlciMNi. 

4.  A  writ  of  prohfbltloo  to  not  Intended  to  take 
the  plaoe  of  ezoepck>OBtoa  Ubel  for  teeufldeooy* 
and  win  tosue  oo^  In  ease  of  a  want  of  jortodlo- 
tloa  either  of  the  parties  or  the  sobject-oiatter  of 
the  prooeedlnv. 

8w  Where  ayaohtbroofhttntoa  port  of  the  United 
Statea  to  setoed  for  noo-payment  of  dutlea,  the 
owner  baa  oo  remedy  to  obtain  adectoloo  aato 
whether  the  yaoht  to  dntlable  or  not  except  by 
flUnt  a  Ubel  In  the  dtotrtot  ooort. 

[No.  10.1 
ArpuodDee.  JS,  IS,  lS9t  DeOdodJan.  U,  1899. 
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K  PETITION  for  a  writ  of  prohibitioo,  to 
prohibit  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York 
from  further  proceeding  on  a  Ubel  for  seh^ng 


Han.-^to  U&nef  UmUod atata  for diMe$. om 
note  to  UnltMl  States  v.  Aree  Hundred  and  Vlftj 
Chaits  of  Tea,  St  IQH 

^  fo  MMoa  to  fwoew  boflk  Artto  paid  «Mdw  pro- 
Utii  iiiufirf.  hov  madt,  and  Us  sTmC* see  aoCs  to 
Qreely  v.  Thompaoo.  ISe  SST. 

Af  to  what  piorwi  jm  todiutow  tn  mdmU  iilf  j  to< 
see  iMto  to  AUan  V.  If  ewbeny ,  ISe  111 

Am  to  wmthitOnmm  <of  jmagmmttt  in 

I  Aissroyd,  V  Wm 
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a  yessel  and  to  obtain  the  delivery  of  the  same 
and  damages  and  costs  for  her  detention.  Writ 
of  prohibition  denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm.  H.  Taft.  SoUcitor-Oen.,  tor  pe- 
titioner. 

Me8sr$.  Eliho  Root  and  Samuel  B,  Olarke 
fur  respondent. 

Mr,  Justice  Blatehford  delivered  the 
opinion  of  the  court : 

Od  the  7th  of  May,  1891,  Frederick  W. 
Vunderbilt,  a  native-born  citizen  of  the 
United  States,  residing  in  the  city  of  New 
York,  purchased  in  England,  from  one 
Bailey,  who  was  her  registered  owner,  a 
sea-goin&r,  schooner-rigged,  screw  steamship, 
called  "The  Conqueror,"  built  at  Glasgow, 
^>cotland,  of  the  gross  tone  age  of  871.91  tons, 
designed,  intended,  and  constructed  to  navi- 
gate the  high  seas,  not  in  the  conveyance  of 
passengers  or  merchandise  for  hire,  but  as  a 
pleasure  yacht  only,  which  was  the  only  use 
to  which  she  ever  had  been  put,  or  was  in- 
tended to  be  put,  by  the  purchaser.  Bailey 
<lelivered  to  the  latter  a  bill  of  sale  in  due 
form.  The  yacht  was  navigated  to  Halifax 
and  thence  to  the  United  States,  arriving  in 
the  port  of  New  York  on  July  6,  1891.  Her 
master  made  due  entry  of  her  at  that  port, 
and  reported  her  arrival  to  the  collector  of 
•customs  there,  and  delivered  to  him  the  ne* 
"Cessary  manifest. 

The'  collector  thereupon  collected  light- 
money  upon  her,  under  §  4225  of  the  Revised 
Statutes.  The  master  also  presented  to  the 
•collector  the  said  bill  of  sale,  for  record  and 
certification.  It  was  recorded  in  the  collec- 
tor's oHice.  and  he  indorsed  upon  it  a  certifi- 
cate, and  delivered  it  back,  so  indorsed,  to 
the  master.  The  certificate  was  dated  July 
18,  1891,  and  was  to  the  effect  that  the  bill 
of  sale  vras  in  the  form  and  substance  valid 
and  effective  in  law,  and  had  been  duly  re- 
corded in  his  office,  and  that  Vanderbilt  was 
a  citizen  of  the  United  States. 

Prior  to  July  1,  1891,  and  to  the  arrival 
of  the  yacht  in  the  waters  of  the  United 
States,  Vanderbilt  had  been  and  continued 
to  be  a  member  of  the  **  Royal  Mersey  Yacht 
Club,**  and  the  vessel  was  enrolled  among  the 
yachts  belonging  to  that  club,  which  is  a 
regularly  organized  yacht  club  of  Oreat 
Britain,  whicli  country  extends  like  privi- 
leges to  the  yachts  of  the  United  States ;  and, 
under  g  4216  of  the  Revised  Statutes,  she  was 
privileged  to  enter  and  leave  any  port  of  the 
United  States  without  entering  or  clearing 
at  the  custom-house  or  paying  tonnage  tax. 

On  the  21st  of  August,  1891,  the  Assistant 
Secretary  of  the  Treasury  notified  J.  Sloat 
Fassett,  then  collector  of  the  customs  at  the 
port  of  New  York,  that  the  Solicitor  of  the 
Treasury  had  advised  the  Treasury  Depart- 
ment that  the  yacht  was  liable  to  auty  under 
the  fair  intendment  of  the  Tariff  Act,  and 
ilirected  the  collector  to  take  the  necessary 
steps  for  the  appiaisement  of  her  for  duty, 
and  to  have  the  duty  upon  her  assessed  and 
collected  according  to  law. 

On  tlie  27th  of  August,  1891,  in  the  navi- 
cable  waters  of  the  United  States,  in  the 
liarbor  uf  New  York,  off  Staoleton,  within 
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tne  Jurisdiction  of  the  District  Goart  of  tte 
United  States  for  the  Southern  District  of 
New  York,  Fassett,  without  the  oonseni  and 
against  the  will  of  Vanderbilt,  forciUj  took 
possession  of  the  yacht  and  deprived  Yindcr* 
bilt  of  the  use  and  control  of  her,  and  ds- 
tained  her  for  the  enforcement  of  the  psy- 
ment  of  duties  upon  her. 

On  Che  1st  of  September,  1881,  YandeibiU 
filed  a  libel  in  the  District  Coun  of  tte 
United  States  for  the  Southern  District  of 
New  York,  against  the  yacht  and  FuirC, 
setting  forth  the  foregoing  matters,  and  ivcr. 
ring  that  the  seizure  of  the  yacht  by  FasKtt 
was  illegal  and  wrongful,  and  solely  Dpa 
the  claim  that  she  was  an  article  imported 
into  the  United  States,  within  the  fiir  in- 
tendment of  the  customs  revenue  Itv^  tod 
as  such  liable  to  duty :  that  the  duties  wlueh 
accrued  upon  her  importation  were  unpaid; 
and  that  the  collector  was  entitled  to  kecj^ 
her  in  custody  until  they  should  be  paidcr 
secured ;  and  averring  that  she  was  not  seixed 
under  any  claim  of  authority  eiven  br  any 
provision  of  the  laws  of  the  United  Staidi 
relating  to  commerce  and  navigation,  or  of 
any  law  providing  a  penalty  or  forfeitoe. 
The  libel  further  averred  that  the  yacht  «w 
not  an  imported  article  within  the  troeiBtm 
and  meaning  of  the  tariff  or  customi  refaw 
laws  of  the  United  States ;  that  FsskO.  ii 
his  official  capacity  or  otherwise,  had  bo  h- 
thority  to  keep  possession  of  hgr;  aad  tktt 
the  premises  were  within  the  admiralty  aad 
maritime  jurisdiction  of  the  United  MaM 
and  of  the  court.  The  libel  prayed  for  no- 
cess  against  the  yacht  and  Fasaett  perKNullr. 
and  for  the  delivery  of  the  yacht  to  the  u- 
bell  ant,  and  for  the  condemnation  of  FuNtt 
to  pay  damages  and  costs. 

On  the  filing  of  the  libel,  the  proper  «i^ 
ulation  for  costs  was  given  on  the  partof  thi 
libel lant,  and  process  of  attachment  vai  w 
sued  against  the  vessel,  returnable  Sepm 
her  10,  1891,  with  a  monition  to  ItertL 
By  the  return  to  that  process,  it  ^>pflini 
that  the  marshal  had  not  seized  the  veaeL 
On  motion,  and  after  hearinic  both  jMitka 
the  court  issued  an  aUae  process,  on  oepm- 
her  24,  1891,  returnable  October  6^  ISM. 
The  marshal  made  a  retun*  co  thia  that  hi 
had  attached  her  on  September  29,  IM.  aid 
given  the  proper  notice.  Fasaeu  hanaf 
resigned  his  office,  Francis  Hendricks  vaa ap- 
pointed collector  of  customs  in  his  plaoa 
and  on  October  1,  1891,  took  poaaaanoBflf 
the  vessel  and  held  her  for  the  paymm  of 
duties  upon  her,  as  an  article  imported  IM 
the  United  States.  As  the  marshal's  rrtst 
to  the  aliaa  process  did  not  show  that  iht 
vessel  was  in  his  custody,  the  ooort  iaRMd 
to  him  on  October  8,  1891,  a  third  pmtMi 
returnable  October  18,  1801.  to  wkidi  ai 
made  return  that,  on  October  8^  1881,  with» 
the  lurisdiction  of  the  courk  hs  bad  attached 
her  by  taking  full  and  exclusive  poaMf^^a 
of  her ;  that  since  such  attachment  he  hid 
been  and  was  in  exclusive  posacwioa  of  hff 
under  said  process ;  and  that  he  had  f i*tt 
due  notice. 

On  the  18th  of  October,  1891.  the  Uai'^ 
States  attorney  entered  his  appeaiiDee  « 
proctor  for  Fsasett  persoDallj  and  as  late cpi 
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lector,  on  behalf  of  the  United  States,  and 
for  Hendricks  at  collector  and  daimant,  on 
behalf  of  the  United  States.  On  October 
15,  1891,  he  filed  an  answer  and  exceptions 
for  Fassett  personally,  and  a  claim,  answer, 
and  exceptions  for  fassett,  as  late  collector, 
on  behalf  of  the  United  States,  and  a  claim, 
answer,  and  exceptions  of  Hendricks,  collec- 
tor, on  behalf  of  the  United  States.  The 
substance  of  those  papers  was  to  the  effect 
that  the  possession  of  the  vessel  by  the  col- 
lector was  not  wrongful,  because  sue  was  an 
article  imported  from  a  foreign  country  and 
subject  to  duties  under  the  revenue  laws  of 
the  United  States ;  that  the  court  had  no  iur- 
isdiction  of  the  matters  contained  in  the  libel, 
because  the  cause  was  not  a  civil  cause  of 
admiralty  and  maritime  jurisdiction,  and  the 
tion  of  the  collector,  on  behalf  of  the 
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fnited  States,  was  provided  for  by  the  reve 
nue  laws  of  the  United  States,  and  the  ves- 
sel was  properly  taken  or  detained  by  the 
collector  under  authority  of  such  laws,  and 
in  custody  of  the  law;  and  a  restitution  of 
the  vessel  to  the  collector  was  asked  for. 

On  the  19th  of  October,  1891,  on  a  petition 
to  this  court,  filed  by  Fassett,  setting  forth 
the  material  parts  of  the  foregoing  statement, 
this  court  issued  an  order  to  the  judcre  of  the 
District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  returnable 
November  2,  1891,  to  show  cause  why  a  writ 
of  prohibition  should  not  issue  to  him,  to 
prohibit  him  from  further  holding  the  afore- 
said plea.  To  this  order  to  show  cause  the 
iudffe  has  made  due  return,  and  the  matter 
has  been  argued  here  by  the  counsel  for  both 
parties. 

The  principal  question  discussed  at  the 
bar  was  as  to  «vhether  the  Conqueror  is  lia- 
ble to  duty  as  an  article  imported  from  a 
foreign  country  into  the  United  States ;  but. 
In  the  view  we  take  of  the  case,  we  do  not 
find  it  necessary  or  proi>er  to  consider  that 
<lue8tion,  because  we  think  Uiat  upon  other 
flTounds  the  writ  of  prohibition  must  be 
denied. 

It  la  contended  on  behalf  of  the  petitioner, 
Fassett,  that  when  he,  as  collector,  took 
possession  of  the  yacht  and  decided  that  she 
was  datiable,  the  only  remedy  open  to  her 
•owner  was  to  pay  under  protest  the  duties 
■assessed  npon  her,  and  in  that  way  secure 
possession  of  her,  with  the  right  thereafter, 
as  provided  in  sections  14  and  15  of  the  Cus- 
toms Administrative  Act,  of  June  10,  1890, 
(96  Stat,  at  L.  lAl,  137, 188,)  to  obtain  a  re- 
fund of  those  duties  by  taking  an  appeal  from 
the  decision  of  the  collector  to  the  board  of 
general  appraisers,  and  appealing,  if  neces- 
-sary,  from  that  board  to  the  circuit  court 
of  the  United  Stotes. 

The  idea  embodied  in  the  libel  is,  if  the 
yacht  was  not  an  imported  article,  the  act  of 
the  collector  in  forcibly  taking  possession 
of  her  was  tortious,  and,  as  that  act  was 
committed  on  the  navi^ble  waters  of  the 
United  States,  the  district  court,  as  a  court 
of  admiralty,  had  jurisdiction,  in  a  cause 
of  possession,  to  compel  the  restitution  of 
her.  The  libel  presents  for  the  determination 
of  the  district  court,  as  the  subject-matter 
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of  the  suit,  the  question  whether  the  yacht 
is  an  imported  article,  within  the  meaning 
of  the  customs  revenue  laws.  The  matter  is 
iubjudice  in  the  district  court.  All  it  has 
done  so  far  towards  determining  the  question 
is  to  issue  process  and  obtain  control  of  the 
vessel,  so  that  the  question  might  be  formally 
raised  by  pleading,  and  to  receive  the  plead- 
ings of  the  respondent  and  the  claimant, 
raisine^  the  question.  The  district  court  has 
jurisdiction  to  determine  the  question,  be- 
cause it  has  jurisdiction  of  the  vessel  by 
attachment,  and  of  Fassett  by  monition ;  and 
for  this  court  to  decide  in  the  first  instance, 
and  in  its  proceeding,  the  question  whether 
the  yacht  is  an  article  imported  from  a  for- 
eign country,  and  subject  to  duty  under  the 
customs  revenue  laws,  would  be  to  decid^ 
that  question,  as  a  matter  of  original  juris- 
diction, and  not  of  appellate  jurisdiction, 
while,  as  a  question  oi  original  jurisdiction, 
it  is  duly  pending  before  the  District  Court 
of  the  United  States,  on  pleadings  which 
put  that  very  question  in  issue. 

In  November,  1891,  this  court  was  peti- 
tioned by  one  Sturees  to  issue  a  writ  of 
prohibition  to  forbia  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
New  York,  sitting  as  a  Court  of  Admiraltv, 
from  further  proceeding  in  certain  causes  in 
which  it  had  entertained  libels  against  cer- 
tain vessels,  in  rem,  and  had  attached  the 
vessels,  Sturges  claiming  title  to  them,  as  a 
receiver  appointed  bv  a  state  court  of  New 
York,  by  a  prior  title,  and  having  set  up 
such  title,  in  answer  to  the  libels,  and  al- 
leged want  of  jurisdiction  in  the  district 
court  over  the  vessels.  This  court  denied 
the  application  for  the  writ  without  deliver- 
ing any  opinion,  but  the  ground  of  the  denial 
was  that  tbe  matter  was  m  the  course  of  liti- 
gation in  the  district  court,  on  due  process. 

A  like  view  wss  taken  by  this  court  in 
Bb  parU  Boiton,  95    U.   S.    68  [24 
Eb  parte  Gordon,  104  U.  S.  515  [26 
Ex  parte  Detroit  River  Fhrr$f  Oo.  104 

519  [26 :  8151 ;  m  parte  Eaigar,  104    U.  S. 

520  [26:  816J;  and  Ex  parte  Phenix  Ins.  Oo. 
118  tJ.  S.  610,  625,  626  [80:  274,  280]. 

The  subiect-matter  of  the  libel  is  a  marine 
tort,  cognizable  in  a  cause  of  possession  in 
admiraltv  bv  any  district  court  of  the  United 
States  which  finds  the  vessel  within  the  ter- 
ritorial limits  of  its  process.  Constitution, 
art  8,  S  2;  Rev.  fiftat._§  568;  Sloeum  v. 
Mayherry,  15  U.  S.  2  Wheat  1  [4:  1691; 
The  North  Cape,  6  Biss.  505;  Tfte  J.  W, 
Fretich,  18  Fed.  Rep.  916;  The  Haidee^ 
Stewart's  Yice-Adm.  Cases  (Quebec),  25; 
Be  Blanehard,  2  Bam.  &  C.  244 ;  TAe  Bea- 
trice, 86  L.  J.  N.  S.Adm.  10;  The  TeUgrafo, 
L.  R.  8  P.  C.  673,  686;  Burke  v.  TreviU,  1 
Mason,  96 ;  V  InvindbU,  14  U.  S.  1  Wheat. 
88  [4 :  801 ;  7^  Santietima  Trinidad,  20  U. 
S.  7  Wheat.  288  [5 :  454]  ;  Rett's  Adm.  Prac. 
19:  Benedict's  Admiralty,  §  811;  Williams 
&  Bruce,  Adm.  Prac.  17 ;  Cohen's  Adm.  Law, 
82;  Henry's  Admiraltv,  §§  19,  81 ;  Philadd- 
phia,  W.  d  B,  B.  Go.  v.  Havre  de  Grace 
Steam  Tow  Boat  Oo,  64  U.  S.  28  How.  209 
[16:  4881 ;  Galena,  D.  D.  A  JT.  Packet  Oo. 
V.  Bock  BiM^  Bridge  Oo.  78  U.  S.  6  Wall. 
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218  [18 :  7581 ;  Jaekion  t.  The  Magnolia,  61 
U.  S.  20  How.  296  115:  909]  ;  Leathen  t. 
memng,  105  U.  8.  62i5  [26:  1192]. 

It  is  provided  by  section  2785  of  th»  He- 
Tised  Statutes,  that  the  owner  of  imported 
mecbandise  shall  make  entry  of  it  with  the 
collector  within  a  specified  time.  Section 
2968  provided  that  when  mechandise  im- 

Sorted  into  the  United  States  has  not  been 
uly  entered,  it  shall  be  deposited  in  the 
public  warehouse  and  there  remain.  Section 
2964  provided  tliat  in  all  cases  of  failure  or 
neglect  to  pay  the  duties  within  the  period 
allowed  by  law  to  the  importer  to  make  en- 
try thereof,  the  mechandise  shall  be  taken 
possession  of  by  the  collector  and  deposited 
in  the  public  stores,  there  to  be  kept,  subject 
at  all  times  to  the  order  of  the  imponer,  on 

gayment  of  the  proper  duties  and  expenses, 
ection  2973  provides  that  if  the  mechandise 
shall  remain  in  public  store  beyond  one 
year,  without  payment  of  the  duties  and 
charges  thereon,  it  is  then  to  be  appraised  and 
sold  uy  the  collector  at  public  auction,  and 
the  proceeds,  after  deducting  for  storage  and 
other  charges  and  expenses,  including  duties, 
are  to  be  paid  over  to  the  importer.  Section 
934  provides  as  follows:  *'A11  property 
taken  or  detained  by  any  officer  or  other  per* 
son,  under  authority  of  anv  revenue  law  of 
the  United  States,  shall  be  irrepleviable,  and 
shall  be  deemed  to  be  in  the  custody  of  the 
law,  and  subject  only  to  the  orders  and  de- 
crees of  the  courts  of  the  United  States 
having  jurisdiction  thereof." 

By  their  respective  claims,  answers,  and 
exceptions,  Fassett,  as  late  collector,  and 
Henaricks,  as  collector,  both  of  them  allege 
that  the  vessel  is  **  property  taken  or  detained 
by  the  collector  of  the  port,  under  authority 
of  the  revenue  laws  of  the  United  States, 
and  in  custodv  of  the  law."  Such  property, 
by  section  934  of  the  Revised  Statutes,  is 
expressly  made  subject  ''to  the  orders  and 
decrees  of  the  courts  of  the  United  States 
having  jurisdiction  thereof."  On  the  facts 
set  forth  in  the  libel,  the  District  Court  of 
the  United  States  for  the  Southern  District 
of  New  York  had  jurisdiction  of  the  vessel, 
as  property  detained  by  the  collector  under 
authority  of  a  revenue  law  of  the  United 
States ;  and,  while  it  was  so  in  the  custody 
of  the  law  that  it  must  continue  to  be  de- 
tained by  the  collector,  subject  "only  to  the 
orders  and  decrees  of  the  courts  of  the  United 
States  having  jurisdiction  thereof,"  it  was 
subject  to  such  orders  and  decrees. 

Aa  the  district  court  in  the  present  case 
has  jurisdiction  in  the  premises,  we  will 
not  prohibit  it  from  proceeding  in  the  exer- 
cise of  such  jurisdiction.  A  writ  of  pro- 
hibition is  not  intended  to  take  the  place  of 
exceptions  to  the  libel  for  insufficiency,  and 
will  issue  only  in  case  of  a  want  of  luris- 
diction  either  of  the  parties  or  the  sabject- 
matter  of  the  proceeding. 

The  li  bell  ant  has  no  other  remedy  than  the 
filing  of  this  libel.  He  has  none  under  the 
Customs  Administrative  Act  of  June  10, 
1890.    26  Stat,  at  L.  131. 

By  section  14  of  that  Act,  the  decision  of  the 
collector  as  to  ** the  rate  and  amount"  of 
duties  chargable  upon  imported  mechandise 
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is  made  final  and  ooncloaifr.  onlea  Oi 
owner  or  importer,  within  the  ime  liaited 
after  the  ascenainment  and  liquidsrion  cf 
duties,  shall  give  notice  in  writing  to  the 
collector,  with  the  reasons  for  his  obkctiiM, 
and,  if  the  mechandise  is  entered  for  ooa- 
sumpticm,  shall  pay  the  fall  amouat  of  the 
duties  and  cliarges  aaoertaioed  to  be  die 
thereon.  Upon  such  notice  and  pajmns. 
the  collector  is  to  tranamit  the  papm  to  s 
board  of  three  general  appraisen,  who  ir 
to  examine  and  decide  ue  case,  and  their 
decision,  or  that  of  a  majcnlty  of  them,  ii 
to  be  final  and  conclusive,  except  wfais. 
under  sections  15  of  the  Act,  an  applicsticB 
shall  be  filed  in  the  circuit  court  of  the 
United  States.  By  section  15  applicstioa 
may  be  made  to  that  court  for  a  reviev  d 
the  questions  of  law  and  fact  in  vol  Ted  is 
the  decision  of  the  board  of  genenl  ip- 
praisers ;  and,  on  the  evidence  tuen  by  thtf 
board,  and  further  evideoce,  if  given,  thsi 
court  is  to  hear  and  determine  ncE  qaestiov 
of  law  and  fact  ''respecting  the  classiflctfios 
of  such  merchandiae  and  the  rate  of  datr 
imposed  thereon  under  such  classificstioB.^ 
By  section  25  the  right  of  action  is  tskn 
away  to  sue  a  collector  or  other  officer  of  tbe 
customs  on  account  of  any  rulings  or  decii 
ions  as  to  the  classification  of  the  mecfasndue 
or  the  duties  charged  thereoo  or,  the  eo!  lec- 
tion of  any  dues,  chargea,  or  duties  oe,  cr 
on  account  of,  such  merchandise,  or  set 
other  matter  or  thine  aa  to  which,  DodeMije 
Act  of  June  10,  1890,  the  owner  or  fmporur 
may  be  entitled  to  appeal  from  ths  dedms 
of  the  collector  or  other  officer,  or  ham  isj 
board  of  appraisera  provided  fbr  ia  thr 
Act. 

The  appeal  provided  for  In  sectioa  IS 
brings  up  for  review  in  court  only  the  d^ 
cision  of  the  board  of  general  appniKn  m 
to  the  construction  of  the  law.  au  the  hen 
respecting  the  classification  of  iapoited 
merchandise,  and  the  rate  of  dutv  inpssd 
thereon  under  such  classificatinu.  "It  dos  irt 
brinir  up  for  review  the  question  of  wheihem 
article  is  imported  merchandise  or  ani :  sor. 
under  section  15,  is  the  ascertainment  of  thtf 
fact  such  a  decision  as  is  provided  for.  Tbr 
decisions  of  the  collector  from  which  meia 
are  provided  for  by  aection  14  are  oeir  d^ 
cisions as  to  "the  rate  and  amount*  of  dsi^a 
chareed .  upon  imported  merdiaadise.  ts^ 
decisions  as  to  dutiable  coats  and  chirsvs 
and  decisions  as  to  fees  and  exsctines  d 
whatever  character.  Nor  can  the  own  >'«' 
review  pass  upon  any  question  which  i^ 
collector  had  not  original  antboritT  to  ^ 
termine.  The  collector  has  no  anthoriiTV 
make  any  determination  regardinff  si^sitir}* 
whic^  is  not  imported  merchandise:  nA  if 
the  vessel  in  question  here  is  not  inptAd 
merchandise,  the  court  of  review  woqM  hi«t 
no  lurisdiction  to  determine  anv  msUff  n- 
ganiing  that  question,  and  oonfd  sot  drtrr 
mine  the  very  fact  which  is  in  isne  odtr 
the  libel  in  the  district  court,  oa  which  tkt 
rights  of  the  libellant  depend. 

under  the  Customs  Admiaistntifc  ^ 
the  libellant.  in  order  to  have  the  VmMm 
proceedings  thereunder,  most  conesdt  ft< 
the  vessel  ia  imported  mnrrhair**— .  «M 
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defendant,  had  adjudged  and  recommended 
tbat  it  should  coDStruct  a  suitable  building 
there  within  a  certain  time;  and  that  the  de- 
fendant had  failed  to  take  any  steps  in  that 
direction,  not  for  want  of  means  or  ability, 
but  because  its  directors  had  decided  that  its 
interests   required  it  to  postpone  doing  so. 
The  court,  speaking  by  Judge  Danforth,  while 
recognizlDg  that  *' a  plainer  case  could  hardly 
be  presented  of  a  deliberate  and  intentional 
disregard  of  the  public  interest  and  the  accom- 
modation of  the  public, "  yet  held  that  it  was 
powerless  to  interpose;  because  the  defendant, 
•s  a  carrier,  was  under  no  obli^tion,  at  com- 
mon law,  to  provide  warehouses  for  freight 
offered,  or  station  houses  for  passengers  wait- 
tog   transportation,  and  no  such   duty  was 
Imposed  by  the  statutes  authorizing  companies 
.  to  construct  and  maintain  railroads  **  for  public 
lue  in  the  conveyance  of  persons  and  prop- 
erty/' and  to  erect  and  maintain  all  necessary 
and  convenient  buildings  and  stations  "for  the 
.accommodation  and  use  of  their  passengers, 
freight  and  business;  **  and  because,  under  the 
statutes  of  New  York,  the  proceedings  and 
.determinations  of  the  railroad  commissioners 
amounted  to  nothine  more  than  an  inauest  for 
information,  and  had  no  effect  beyond  advice 
to  Uie  railroad  company  and  suggestion  to  the 
Legislature,  and  could  not  be  judicially  en- 
forced.   The  court  said:  **  As  the  dwiy  sought 
to  be  imposed  upon  the  defendant  is  not  a 
specific  duty  prescribed  by  statute,  either  in 
,  terms  or  by  reasonable  construction,  the  court 
'cannot,  no  matter  how  apparent  the  necessity. 
enforce  Its  performance  by  mandamus.     It 
'cannot  compel  the  erection  of  a  station-house, 
,)M>r  the  enlargement  of  one."    "As  to  that, 
■^gb»  statute  imports  an  authority  only,  not  a 
eommand,  to  be  availed  of  at  the  option  of  the 
[company  in  the  discretion  of  its  directors,  who 
lare   empowered   by   statute  to  manage  *its 
.itfairs,'  amonff  which  must  be  classed  the 
jBzpenditures  of  money  for  station  buildings  or 
i0lner  structures  for  the  promotion  of  the  con- 
:  lenience  of  the  public,  having  regard  also  to 
'■^  own  interest.     With  the  exercise  of  that 
;idtocretion  the  Legislature  only  can  interfere. 
i^o  doubt,  as  the  respondent  urges,  the  court 
^jpnay  by  mandamus  also  act  in  certain  cases 
Meeting  corporate  matters,  but  only  where 
le  duty  concerned  is  specific  and  plainly 
iposed  upon  the  corporation."    "  Such  is  not 
yShe  case  beiore  us.    The  grievance  complained 
gpf  is  an  obvious  one,  but  the  burden  of  re- 
oving  it  can  be  imposed  xipon  the  defendant 
ily  by  le^datlon.    The  Legislature  created 
corporation  upon  the  theory  that  its  f  unc- 
!ttonB  should  be  exercised  for  the  public  benefit. 
may  add  other  regulations  to  those  now 
iding  it,  but  the  court  can  interfere  only  to 
iforce  a  dutjr  declared  by  law.    The  one  pre- 
nled  in  this  case  is  not  of  that  character, 
for  can  it  bv  any  fair  or  reasonable  construe- 
m  be  implied/'    P«wfo  v.  New  TorJc,  Z.  E. 
W.  B.  do,  104  N.  Y.  58,  66,  67,  6  Cent. 

89. 

_    Cam,  T.  Eastern  B,  Co.  the  Supreme  Ju- 

cial  Court  of  Massachusetts,  in  holding  that 

railroad  corporation,  whose  charter  was  sub- 

t  to  amendment,  alteration  or  repeal  at  the 

asure  of  the  Legislature,  might  be  required 

a  subsequent  statute  to  construct  a  station 
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and  stop  its  trains  at  a  particular  place  on  ita> 
road  said:  "If  the  directors  of  a  railroad 
were  to  find  it  for  the  interest  of  the  stockhold- 
ers to  refuse  to  carry  any  freight  or  passengers- 
except  such  as  they  might  take  at  one  end  of 
the  road  and  carry  entirely  through  to  the- 
other  end,  and  were  to  refuse  to  establish  any 
way  stations,  or  do  any  way  business  for  that 
reason,  though  the  road  passed  for  a  long  dis- 
tance through  a  populous  part  of  the  State,  thi» 
would  be  a  case  manifestly  requiring  and  au- 
thorizing legislative  interference  under  the- 
clause  in  question.  And  on  the  same  ground,, 
if  they  refuse  to  provide  reasonable  accommo- 
dation for  the  people  of  any  smaller  locality, 
the  Legislature  may  reasonably  alter  and  mod- 
ify the  discretional^  power  which  the  charter 
confers  upon  the  directors,  so  as  to  make  the 
duty  to  provide  the  accoihmodation  absolute. 
Whether  a  reasonable  ground  for  interference 
is  presented  in  any  particular  case  is  for  the 
Legislature  to  determine;  and  their  (^^termina- 
tion on  this  point  must  be  conclusive."  10^ 
Mass.  254.  258. 

Upon  the  same  principle,  the  Supreme 
Judicial  Court  of  Maine  compelled  a  railroad 
corporation  to  build  a  station  at  a  specified  place 
on  its  road  in  accordance  with  an  order  of 
railroad  commissioners,  expressly  empowered 
by  the  statutes  of  the  State  to  make  such  an 
order,  and  to  apply  to  the  court  to  enforce  it. 
Maine  Stat  1871,  chap.  204;  Railroad  Oomrs. 
V.  Portland  A  0.  Cent.  B.  Co.  6S  Me.  270. 

Li  Southeastern  B  Go.  v.  Railway  Comrs.  a 
railway  company  was  held  by  Lord  Chancellor 
Selbome,  Lord  Ghi^  Justice  Coleridge  and 
Ixfrd  Justice  Brett,  in  the  English  Court  of 
Appeal,  to  be  under  no  obligation  to  establish 
stations  at  any  particular  place  or  places  unless 
it  thought  fit  to  do  so;  and  was  held  bound  to 
afford  improved  facilities  for  receiving,  for- 
warding and  delivering  passengers  and  goods 
at  a  station  once  established  and  used  for  the 
purpose  of  traffic,  only  so  far  as  it  had  been 
ordered  to  afford  them  by  the  railway  com- 
missioners within  powers  expressly  conferred 
by  Act  of  Parliament.    L.  R.  6  Q.  B.  Div. 


592. 


The  decision  in  State  v.  Republican  VaUet/ 
R.  Co.,  17  Neb.  647,  cited  in  the  opinion  below, 
proceeded  upon  the  theory  (inconsistent  with 
the  judgments  of  this  court  in  Atchison,  T.  A 
8.  F.  R.  Co.  V.  Denwr  dt  N.  0.  R.  Co.  and  of 
the  Court  of  Appeals  of  New  York  in  People 
v.  New  York,  L.  E.AW.R.  Co.  above  stated,) 
that,  independently  of  any  statute  require- 
ments, a  railroad  corporation  might  be  com- 
pelled to  establish  a  station  and  to  stop  its 
trains  at  any  point  on  the  line  of  its  road  at 
which  the  court  thought  it  reasonable  that  it 
should. 

The  opinions  of  the  Supreix^  Court  of  Illi- 
nois, though  going  farther  than  those  of  most 
other  courts  m  favor  of  issuing  writs  of  man- 
damus to  railroad  corporations,  afford  no 
countenance  for  granting  the  writ  in  the  case 
at  bar.  In  Peoj^  v.  lAniisfoiUe  db  N.  R.  Co., 
120  111.  48,  8  West.  Rep.  847,  a  mandamus 
was  issued  to  compel  the  company  to  run  all 
its  passenger  trains  to  a  station  which  it  had  once 
located  and  used  in  a  town  made  a  terminal 
point  by  the  charter  and  which  was  a  county 
seat;  because  tiie  corporation  had  no  legal  power 
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The  bill  of  exoeptions  stated,  among  other 
tilings,  **that  on  the  trial  of  the  above  cause 
the  plaintiff  Kaiser,  being  upon  the  stand  as 
a  witness  for  himself,  and  naving  testified 
that  his  stock  on  July  1,  1882,  was  of  the 
value,  at  cost,  of  22,807  dollars,  and  that  he 
bought  in  July  and  August,  1882,  51,747  dol- 
lars^ worth  of  additional  goods ;  having  also 
testified  that  from  July  1  to  Nov.  17,  1882, 
the  latter  being  the  date  of  the  levy  of  attach- 
ments upon  merchandise,  he  had  sold  at  re- 
tail 12,000  dollars'  worth  of  goods;  that  he 
had  sold  at  wholesale  to  Sapowski  Bros., 
whose  credit  in  New  York  was  not  so  good 
as  Kaiser's,  88,000  dollars'  worth  of  goods, 
at  wholesale;  to  Keersky,  5,162  dollars' 
worth;  to  May,  at  wholesale,  1,207  dollars' 
worth ;  that  on  the  day  before  his  stock  of 
merchandise  was  attached  the  said  Sapowski 
Bros,  owed  him  18,815  dollars,  plaintiff  hav- 
ing drawn  on  him  for  large  sums  in  favor 
of  other  creditors  &  that  said  indebtedness 
was  put  in  the  shape  of  negotiable  notes  on 
the  day  said  attachment  was  levied,  or  on 
the  next  day,  was  then,  on  cross-examination 
by  defendants'  counsel,  asked  what  he  had 
done  with  said  notes ;  to  this  question  the 
plaintiff's  counsel  objected  on  the  ground 
that  what  had  transpired  after  said  attach- 
ment was  levied  was  immaterial  &  irrele- 
vant; this  objection  was  sustained  by  the 
c(  urt  and  the  defendants  excepted.  ^ 

Other  exceptions  were  also  taken  not  ma- 
terial to  be  stated  here. 

Messrs,  Sawnie   RobertBon  and  If,  L, 

Oratofard  for  plaintiffs  in  error. 

Messrs,  A.  u.  Garland  and  H.  J.  May  for 
defendant  In  error. 

Mr,  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

The  afildavit  on  which  the  attachment  writ 
in  favor  of  Clafiin  &  Co.  issued,  averred  that 
Kaiser  was  **  about  to  convert  his  property, 
or  a  part  thereof,  into  money,  for  the  purpose 
of  placing  ft  beyond  the  reach  of  his  ci^i- 
tors,"  and  this  action  was  predicated  upon 
the  falsity  of  that  averment. 

The  record  discloses  that  proof  was  adduced 
upon  the  trial  tending  to  show  an  intent  on 
Kaiser's  part,  at  the  time  of  the  suine  out 
and  levying  of  the  attachment,  to  defraud 
his  creaitors  by  secreting  his  property,  by 
putting  it  into  the  shape  of  notes,  and  bv 
fraudulently  placing  them  beyond  the  reach 
of  his  creditors ;  ana  it  also  appears  from  the 
evidence  in  chief  of  Kaiser,  as  a  witness  in 
his  own  behalf,  that  on  the  day  of  the  levy 
of  the  attachment,  or  the  next  day,  an  amount 
of  $18,815,  owed  to  him,  ''was  put  in  the 
shape  of  negotiable  notes. "  The  circuit  court 
refused  to  allow  Kaiser  to  be  asked  on  cross- 
examination  what  he  did  with  these  notes. 
In  this  ruling  there  was  error.  Upon  the 
issue  involved,  the  defendants  were  entitled 
to  a  wide  latitude  in  cross-exam inin^r  the 
party  charged  with  fraudulent  conversion 
wli«n  testifying  for  himself.  If  the  partic- 
ular indebtedness  to  Kaiser  was  turned  into 
notes,  and  the  notes  were  converted  into 
money  before  the  attachment  issued,  or  sim- 
ultaneously, that  fact  sustained  the  charge 
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of  the  conversion  of  the  property  into  mooej, 
and  -with  the  other  evidence  justified  tbt  ii- 
ference  that  this  was  for  the  purpose  of  plic- 
ing  it  beyond  the  reach  of  his  crediton.  !)»• 
fendants  were  not  called  upon  in  propcondiiii 
the  question  to  the  witness  to  state  what  tbe? 
expected  to  prove  by  him,  which  it  voul'd 
have  been  ordinarily  quite  imposible  for 
them  to  do,  but  inasmuch  as  he  had  testified 
in  his  own  favor  that  the  notes  were  obtaiani 
at  or  about  the  time  of  the  attachment,  the 
defendants  were  entitled  to  posh  the  iD'jnirr 
further  and  elicit  from  the  witness  all  the 
circumstances  surrounding  the  obtaining  and 
the  final  disposition  of  that  paper. 

Indeed  aa  the  evidence  tended  to  shov  aa 
intent  on  Kaiser's  part,  at  the  time  of  tto  . 
suiuj^  out  of  the  attEtchment,  to  defraud  kit  f^ 
creditors  by  putting  his  property  into  the 
shape  of  notes  and  placing  them  beyond  their 
reach,  proof  of  Kaiser's  acts  of  'a  simiUr 
nature,  occurring  immediately  after  the  at- 
tachment writ  issued,  would  have  been  ad- 
missible if  in  casual  relation  with  vhai  :be 
whole  evidence  showed  was  one  transactiua. 
Of  course,  this  would  not  be  so  u  to  ind^ 
pendent  and  isolated  action  after  the  iifioe 
of  the  writ,  but  when  happcninf:  in  inuM- 
diate  connection  with  what  preceded,  and  m 
part  of  one  whole,  the  evidence  would  be  id- 
missible,  and  we  are  clear  that.  teMd  br 
the  record  before  us,  the  question  wia  legiti- 
mate and  proper  on  cross-examinatioiL  and 
the  objection  should  not  have  been  soatUDei 

The  judgment  is  therefore  rttersed  nU  tli 
cause  remanded  to  the  dreuit  cnui  inU  i  A- 
rection  to  grant  a  new  truU, 

Mr,  Justice  Blatchford  took  no  part  it 
the  decision  of  this  case. 


NORTHERN  PACIFIC  RAILROAD  COM- 
PANY, PV'  »»  Err,. 

9. 

TERRITORY  OP  W  ASHINOTOK,  » frf 
Hiram  Dusrm,  Prosecuting  Attonqrisnd 
for  the  County  of  Yakimm. 

(See  &  a  Beportiir^  ed.  flMNll 


Mandamus,  when  issued  to  oompd  a  rmi 
poraHoniodoanaet-^buimngofsleilim 
railroadnoi  e^finroed  hjimax  ' 
dered  against  publie  interest 
a  TerHtory^f acts  for  MafMlsniML 


1.  A  writ  of  mandamos  to  compel 
poratlon  to  do  a  partlcalar  aet  J 
Its  road  or  baildtaifs,or  In 
can  he  iamied  only  when  there  is 
duty  on  Its  part  to  do  that  sot, 
of  a  breach  of  that  duty. 

8.   The  buildlnir  of  statiOQS  hf 
ptopm  sahjact  of  leslslativ* 


nOroad  %■ 


t^ 


Vorm.—As  to  uihenmandamus  vS 
iraony  V.  SOilman,  4:S63L 

Am  tomamdamm  to  oontni  inferior 
ereUon^sm  note  to  Ex  parte  MoffmafltlA 

AMtomanOammstooampsloli^tamner  smtit^ 
Uvytaaetopas/hondsortntersston 
Davenport  V.  United  Btatcs.  ItrTOk 

119  r.s 


1891. 
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CMrdlnarUy  to  be  enforced  by  the  court  byman- 
iftmus. 
L  The  oomt  will  never  order  a  railroad  station  to 
bo  built  or  maintained  contrary  to  the  public  in- 


k  A  petition  for  a  mandamus  Is  properly  present- 
ed lo  the  name  of  a  Territory  at  the  relation  of 
Kb  prosecuting  officer,  to  compel  the  perform- 
ttooeof  a  definite  public  duty  required  bylaw: 
and  no  demand  is  necessary  before  applying  for 
fbewrit. 

L  The  question  whether  a  mandamus  should  is- 
•oe  to  protect  the  interest  of  the  public,  does  not 

K  depend  upon  a  state  of  tacts  existing  when  the 
petition  was  filed,  if  that  state  of  facts  has  ceased 
to  exist  when  the  final  judgment  is  rendered. 

[No.  24.] 

t^gued  March  B^,  1891.   Decided  Jan.  4, 189B. 

|K  ERROR  to  the  Supreme  Court  of  the 
L  Territory  of  WashlDgtoD,  to  review  a 
IndgmeDtof  that  court  affirming  a  judgment 
if  Uie  District  Court  of  the  Fourth  Judicial 
pfetrict  of  that  Territory,  ordering  a  peremp- 
lonr  mandamus  to  issue  to  compel  the  North- 
Bii  P&cific  Railroad  Company  to  erect  and 
peintain  a  station  at  Yakima  City,  and  to 
Mop  its  trains  there  for  freight  and  passengers. 
Bveer^d  with  directions  to  diamiys  the  petition. 
Bee  same  case  below,  8  Wash.  Ter.  808. 

.  Btatement  by  Mr.  Justice  Gray: 

A  petition  in  the  name  of  the  Territory  of 
pTaahiDgton,  at  the  relation  of  the  prosecuting 
ittomey  for  the  county  of  Yakima  and  four 

eer  counties  in  the  Territory,  was  filed  in 
District  Court  of  the  Fourth  Judicial  Dis- 
Met  of  the  Territory,  on  February  20,  1885, 
Ror  a  mandamus  to  compel  the  Northern  Faci- 
le Railroad  Company  to  erect  and  maintain  a 
llation  at  Yakima  City,  on  the  Cascade  Branch 
dI  its  railroad,  extending  from  Pasco  Junction 
on  the  Columbia  River  up  the  valley  of  the 
Yakima  River,  and  through  the  county  of 
Yakima,  towards  Puget  Sound,  and  to  stop  its 
Inina  there  to  receive  and  deliver  freight,  and 
lo  receive  and  let  off  passengers. 

The  Northern  Pacific  I^lroad  Company  was 
taoorporated  by  Act  of  Congress  of  July  2, 
1864,  diap.  217,  and  was  thereby  "authonzed 
nd  empowered  to  lay  out,  locate,  construct, 
hnmlahy  maintain  and  enjoy  a  continuous  rail- 
~~  ""i  and  telegraph  line,  with  the  appurtenan- 
namely,  beginning  at  a  point  on  Lake  Su- 
ior,  in  the  State  of  Minnesota  or  Wisconsin. 
ce  westerly,  Inr  the  most  eligible  railroad 

^ By  as  shall  be  determined  by  said  company, 

MUiin  the  territory  of  the  United  States,  on  a 
north  of  the  forty-fifth  degree  of  latitude 
point  on  Puget's  Sound,  with  a  branch, 
the  valley  of  the  Columbia  River,  to  a 
at  or  near  Portland  in  the  State  of  Ore- 
leaving  the  main  trunk  line  at  the  most 
ble  place,  not  more  than  three  hundred 
from  its  western  terminus;  and  is  hereby 
with  all  the  powers,  privileges  and  im- 
Mnnities  necessary  to  carry  into  effect  the  pur- 
of  this  Act  as  herein  set  herein  set  forth." 
S  0  of  its  charter,  it  was  enacted  "that  said 
em  Pacific  Railroad  shall  be  constructed 
sabetantial  and  workmanlike  manner, 
an  the  necessary  draws,  culverts,  bridges, 
ucts,  crossings,  turnouts,  stations  and  wa- 
g  places,  and  all  other  appurtenances,  in- 
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eluding  furniture  and  rolling  stock,  equal  in 
all  respects  to  railroads  of  the  first  class  when 
prepared  for  business,  with  rails  of  the  best 
quality,  manufactured  from  American  iron; 
and  a  uniform  gauge  shall  be  established 
throughout  the  entm  length  of  the  road. 
And  by  §  20  it  was  enacted  '*that  the  better  to 
accomplish  the  object  of  this  Act,  namely,  to 
promote  the  public  interest  and  welfare  by  the 
construction  of  said  railroad  and  telegraph 
line,  and  keeping  the.  same  in  working  order, 
and  to  secure  to  the  government  at  aJ]  times 
(but  particularly  in  time  of  war)  the  use  and 
benefits  of  the  same  for  postal,  military  and 
other  purposes,  Congress  may,  at  any  time, 
having  due  regard  for  the  rights  of  said  North- 
em  Pacific  Railroad  Company,  add  to,  alter, 
amend  or  repeal  this  Act.''  18  Stat  at  L.  366. 
868,  872. 

The  petition  set  forth  at  le;igth  the  size  and 
importance  of  Yakima  City  and  its  need  of 
railroad  accommodations;  alleged  that  it  was 
the  county  seat  of  Yakima  County,  a  county 
having  more  than  4000  inhabitants,  and  had  a 
court-house  where  courts  of  the  United  States 
and  of  the  Territory  were  held,  and  a  United 
States  land  office;  that  the  defendant  had  re- 
fused to  establish  a  freight  and  passenger  sta- 
tion or  to  stop  its  trains  at  Yakima  City,  but 
was  building  a  freight  and  passenger  station 
and  stopping  its  trains  at  the  rival  town  of 
North  Yakima,  four  miles  further  north, 
which  it  had  laid  out  on  itJi  own  unimproved 
land,  and  was  mining  Yakima  City  for  the 
purpose  of  enhancing  the  value  of  its  own 
town  site. 

The  answer,  filed  June  1, 1885,  said  nothing 
as  to  the  court-house;  admitted  that  at  the  time 
of  filing  the  petition  there  was  a  United  States 
land  office  at  Yakima  City,  but  alleged  that  it 
had  since  been  removed  l^  order  of  the  Presi- 
dent of  the  United  States  to  North  Yakima; 
that  Yakima  City  heretofore  had  600  inhabi- 
tants, but  alleged  that  since  the  constmction 
of  the  defendant's  railroad  two  thirds  of  them 
had  removed  with  their  houses  and  other  build- 
ings to  North  Yakima,  and  others  were  con- 
tinually abandoning  it,  and  no  buildings  or 
business  were  replacing  those  taken  away; 
denied  that  it  had  laid  out  the  town  of  North 
Yakima  for  the  purpose  of  enhancing  the  value 
of  its  own  property,  or  for  the  purpose  of  in- 
juring the  property  of  any  other  person,  town 
or  city;  and  alleged  that  there  was  not  busi- 
ness enough  to  warrant  more  than  one  station 
on  this  part  of  its  road,  and  that  North  Yakima 
was  a  much  larger  and  more  prosperous  town 
than  Yakima  City  ever  was,  and  was  a  more 
convenient  point  for  the  people  of  the  neigh- 
boring valleys,  who  were  more  than  fifteen 
times  as  many,  and  had  more  than  fifteen 
times  as  much  taxable  property,  as  the  people 
living  in  Yakima  City  and  its  immediate  vi- 
cinity. 

The  parties  also  made  allegations  and  denials, 
and  (after  the  filing  of  a  replication  not  copied 
in  the  record)  introduced  evidence  at  the  trial 
by  a  Jury,  as  to  the  matters  afterwards  stated 
in  the  special  verdict,  which  was  returned  Oc- 
tober 17,  1885,  in  answer  to  forty-six  questions 
submitted  by  the  court,  and  was  in  substance 
as  foUows: 

In   January,  1885,  the   defendant  carried 
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freight  and  passengers  for  hire  on  its  railroad 
to  and  from  Yakima  City,  and  kept  an  agent 
there  who  attended  to  the  freight  and  sold  tick- 
ets to  passengers.  Bat  before  February  20, 
1^^,  having  completed  its  road  to  North  Ya- 
kima, it  c^sed  to  stop  its  trains  at  Yakima 
City,  and  established  a  freight  and  passenger 
station  at  North  Yakima;  and,  pursuant  to 
g^  4  of  its  charter,  tendered  its  road  to  the 
United  States  as  fully  completed  and  equipped 
from  Pasco  Junction  to  or  beyond  Yakima 
City,  and  caused  to  be  appointed  by  the  Presi- 
dent of  the  United  States  commissioners  to 
examine  and  report  on  the  condition  of  the 
road.  On  March  16, 1885,  that  part  of  its  road 
^^^  from  Pasco  Junction  by  Yakima  City  to  North 
1406]  Yakima  had  not  been  turned  over  to  the  oper- 
ating department  of  the  company,  but  the 
freight  and  passenger  trains  were  not  run  as 
subordinate  to  the  construction  of  the  road. 

In  January,  1885,  Yakima  City  was  the  old- 
est and  largest  town,  and  the  most  important 
business  centre  on  the  Cascade  Branch  of  the 
defendant's  railroad,  between  the  Columbia 
River  and  Puget  Sound.  On  February  20. 
1885,  and  when  the  defendant  built  and  oper- 
ated its  road  to  Yakima  Ci^,  the  amount  of 
business  done  at  Yakima  City  annually  was 
$250,000,  its  population  was  500,  and  there 
was  no  other  town  or  business  centre  of  any 
importance  in  Yakima  County. 

On  October  17,  1885.  Yakima  City  was  the 
largest  town,  and  the  most  important  busioess 
centre  in  the  county,  except  the  town  of  North 
Yakima;  the  population  of  Yakima  City  was 
150;  there  were  seventv  children  attending 
school  there;  and  it  had  two  hotels,  a  flour 
mill,  thirteen  stores  and  places  of  business, 
twenty-seven  dwelling-houses,  and  but  a  lim- 
ited amount  of  industries  requiring  railroad 
facilities.  The  amount  of  business  furnished 
by  Yakima  City  to  the  defendant  over  that 
portion  of  its  road  between  Pasco  Junction 
and  North  Yakima  in  the  summer  of  1885  was 
in  June  16,000  lbs.,  in  July  4,000  lbs.,  in  Au- 
gust none,  in  September  2400  lbs.,  in  October 
none;  and  during  that  period  no  product  of 
Yakima  City  or  the  country  adjoining  was  fur- 
nished by  any  one  to  be  dnied  over  the  de- 
fendant's road. 

There  is  a  safe  and  suitable  place  for  a  freight 
and  passenger  station  in  Yakima  City,  on  the 
line  of  the  aefendant's  road,  and  the  defendant 
has  the  ability  to  construct  and  maintain  such 
a  station  there,  with  freight  and  passencer 
facilities.  If  the  defendant  had  done  so,  Yasi- 
ma  City  would  have  retained  its  former  sixe 
and  importance.  No  demand  was  ever  made 
upon  the  defendant  for  the  establishment  of  a 
freight  and  passenger  station  there.  The  ex- 
pense of  constructing  and  fitting  for  practical 
use  a  station  and  warehouse  at  Yakima  City 
would  be  about  $8,000,  and  of  keeping  the 
requisite  agents  there  $150  a  month.  The 
wear  and  tear  and  cost  of  stopping  a  train  at  a 
station  is  $1. 

The  passeneer  and  freight  traffic  of  the  peo- 
ple living  in  S\e  valleys  or  the  streams  entering 
TAOTi  ^^  Yakima  River  at  and  near  Yakima  Ci^ 
^4V7  J  i^Q^  North  Yakima,  considering  them  as  a  com- 
munity, would  be  better  accommodated  at 
North  Yakima  than  at  Yakima  City.  There 
are  other  stations  for  receiving  freight  and 
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passengers  on  that  part  of  the  defendiDt'i  nO- 
road  extending  from  Pasco  Junction  to  Non4 
Yakima,  called  Yakimm  Division,  fnmiibiBg 
sufficient  fadlitiea  for  all  the  countiy  briov 
North  Yakima:  and  the  earning  of  tut  drrW 
ion  are  not  sufficient  to  pay  its  mnning  a- 
penses. 

On  the  verdict  of  the  jury  and  the  admiatei 
In  the  pleadinsa.  each  party  moved  for  Judg^ 
ment:  and  on  April  23, 1886,  the  diiCrict  cont 
ordered  a  peremptory  mandamus  to  Imk,  ta 
accordance  with  the  prayer  of  the  pditbiL 
The  record  showed  that  the  disuict  ooim. 
during  the  previous  proceedings  in  thecMe, 
was  held  at  Yakima  City,  but  al  thptiBecf 
rendering  judgment  was  lield  at  Nmth  YaUai, 
to  which  the  county  seat  and  the  ooort  hoov 
had  been  removed,  pursuant  to  the  sittote  of 
the  Territory  of  January  9.  1886.  Lavs  of 
Washington  Territory  of  1885-86.  m.  57. 457. 
On  appeal  to  the  Supreme  Coon  of  the  Teni- 
tory,  the  judgment  of  the  district  coart  wm 
affirmed.  8  Wash.  Ter.  908.  The  defeo-iaBt 
thereupon  sued  out  this  writ  of  error,  tad 
assi^ed  the  following  errors: 

* '  Pirst.  That  the  proceedings  were  oot  oo» 
menced  by  the  proper  relator,  or  in  tlie  bsik 
or  on  behalf  of  the  real  party  in  interesL 

"Second.  That  Takima  Ciiy  ii  the  ml 
party  in  interest. 

"Third.  The  applicatfon  and  petiiioB  do 
not  state  facts  sufficient  to  constitute  a  euue  of 
action. 

"  Fourth.  The  findings  of  the  jniy  iiv  sol 
sufficient  to  sustain  and  are  inconsbteBt  with 
the  judgment  rendered  thereon  by  theeovt 

"Fifth.  The  jury  found  that  eziilioff  depol 
and  stations  bet  ween  North  Yakima  aiidPMR> 
furnished  sufficient  railroad  atation  fidliiKi 

"  Sixth.  The  jury  found  athrmadftl;  tktt 
the  railroad,  at  the  time  of  the  applicadoa  nd 
the  return  thereto,  was  in  the  handi  of  tk 
railroad  contractors  and  constmctwo  dcptft- 
ment 

"Seventh.    That  the  business faraiibcd aid    < 
railroad  company  by  aaid  Takima  Citv  ind  Ik  ■ 
people,  and  transacted  at  said  Yakima  Cit;  b* 
said  railroad,  was  not  sufficient  to  pay  the  m- 
ningezi^nses  of  a  station  at  said  pltcr. 

"£ighth.  The  jury  found  that  oodeMid 
whatever  was  ever  made  upon  the  Nortbm 
Pacific  Railroad  Company  for  the  nki  tfBtn 
or  other  depot  facilities  mentioneJ  in  the  aid 
application  and  the  judgment  of  said  couxt 

"  Ninth.  No  facts  are  found  sbowiD^  aej 
necessity  for  other  or  additional  natioof  tad 
facilities  than  those  already  furni^beii. 

"  Tenth.  The  charter  of  the  Noitbcn  Fk 
dfic  Railroad  Company  vests  in  said  ooapiaf 
a  discretionary  power  in  reference  to  kcimf 
and  constructlngand  mainuining  its iisoosi 

"Eleventh.  That  the  matters  icc  forb  u 
the  application  and  findings  by  the  juirtft 
not  matters  which  the  law  specially  npmm 


a  doty  resultingfrom  an  office,  trust  ori 

"Twelfth.  That  the  Judgment  aflr«»r 
the  judgment  of  the  district  cmut,  mdcffd  m 
the  findings  of  the  jury,  and  the  vrH  ihmca. 
are  vague,  uncertain  and  iosnfllrieDt.  isstf 
directing  and  defining  what  asid  Ncfthm 
Pacific  Railroad  Company  was  lo  do  sadv 
said  judgment  and  writ.  cspedaDy  as  to  i^ 
character,  kind  and  clasa  of  staHon  aad  fad^ 
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ties  to  be  f  omiBhed,  and  requires  an  impossi- 
liility  in  this,  to  wit.  that  said  station  be 
oonatmcted  immediately.'* 

Menn.  Jomn  Melfattght,  A.  ISL  Oar- 
lau&d«  and  H.  J,  Map,  tot  plaintiff  in  error: 

The  railroad  at  the  time  of  the  application 
was  in  the  hands  of  the  contractors,  and  as 
«ach  it  was  pnrely  private  property,  and  pub- 
lic duties  baa  not  attached  to  it. 

Shoemaker  t.  Kingdmry,  79  U.  8. 12  WalL 
360  (20:4»9);  Qrigge  ▼.  HmMm,  104  U.  S. 
tiSS  (26:840). 

A  speciflc  demand  for  the  increased  facili- 
ties is  a  condition  precedent  to  the  right  to  the 
issuance  of  the  wiiL 

Kemerer  t.  State,  7  Neb.  180:  State  ▼. 
Sehaaek^  28  Minn.  868;  Penpts  ▼.  Bamero,  18 
Oal.  90;  Tnleott  v.  State  Jarbar  Comn.  58 
€al.  199;  Price  ▼.  Btvertide  Land  db  1.  Ch. 
56  CaL  481;  Lee  County  ▼.  BtaU,  86  Ark.  276; 
^  Waterman,  Corp.  822;  4  Am.  &  Eng.  £dc. 
Law,  291,  noU  t;  Redf.  Ky.  (6th  ed.)  676,  note 

l*he  party  on  whom  the  demand  is  made 
must  be  aware  of  the  purpose  of  the  demand. 

Bex  Y,  WUU  d  B.C!anal  Nav.  Propn,  8  Ad. 
A  £].  477;  Beg.  ▼.  Brittol  dt  B.  B.  Co.  4  Q.  B. 
162:  State  y.  Governor,  26  K.  J.  L.  881;  i^^ate 
T.  Lehre,  7  Rich.  L.  234;  Cottdit  ▼.  Newton 
County  Comm.  25  Ind.  422;  Moses,  Man.  176; 
High,  Ex.  Ij&k.  Rem.  §  41;  State  v.  Davie,  17 
Minn.  429. 

The  charter  of  plaintiff  in  error  requires  it  to 
construct  such  stations  only  as  are  needed  in 
the  economical  conduct  of  its  business,  con- 
sidering the  interests  of  the  public  and  the 
company. 

JItOtUloh  V.  Maryland,  17  U.  8.  4  Wheat 
816  (4:579);  State  v.  Mansfield  Oomrs.  28  N.  J. 
L.  510;  State  v.  Jersey  City,  86  N.  J.  L.  166; 
Stuyvctant  v.  New  York,  7  Cow.  688. 

Mandamus  lies  only  to  prevent  a  failure  of 
Justice  where  there  is  a  speciflc  legal  right 

People  y.  aide,  8  Cal  167,  58  Am.  Dec.  898; 
People  y.  Spruanee,  8  Colo.  819;  Khkke  y. 
Stajiley,  109  111.  192,  9  Am.  &En^.  Corp.  Cas. 
465;  Atehieon,  T.  A  S.  F.  B.  Co.  y.  Benver  d 
jr.  O.  B.  Co.  110  U.  8.  681  (28:296);  People  y. 
Bate/iellor,  68  N.  Y  128;  People  y.  Brooklyn, 
1  Wend.  818, 19  Am.  Dea  502;  High,  Ex.  Leg. 
Rem.  §§  550,  552;  People  y.  Bayt,  66  N.  Y. 
<M;  State  y.  York  County  School  Diet.  No.  9, 
«  Neb.  92. 

It  must  be  t  clear  legal  right  and  not  a 
doubtful  one. 

Attala  County  Police  Board  y.  Orant,  9 
Smedes  &  M.  77,  47  Am.  Dec.  102;  Psople  y. 
Johnson,  100  HI.  537,  89  Am.  Rep.  68;  Ar- 
herryy.  Beavers,  6  Tex.  457,  55  Am.  Dec.  791; 
Woods'  Field,  Law  Corp.  (2d  ed.)  678;  Ex 
twrte  TrapnaUy  6  Ark.  9,  42  Am.  Dec.  676. 

The  charter  of  the  plaintiff  in  error  yests  in 
the  company  the  discretionary  power  of  locat- 
ing its  stations;  this  discretion  cannot  be  oon- 
irolled  by  mandamus. 

People  y.  Bell,  4  Cal.  177;  People  y.  Hubbard 
22  CaL  84:  United  States  y.  Outhrie,  58  U.  8. 
17  How.  804  (15:106);  United  States  y.  Sea- 
man, 68  U.  8.  17  How.  225  (15:226);  1  Rorer, 
Raifaroads,  140;  High,  Ex.  Leg.  Rem.  42,  278; 
Draper  y.  Noteware,  7  Cal.  276;  People  y. 
Sexton,  24  Cal  78;  Marquee  y.  Frtsbie,  101  U. 


8.  478  (25:800);  Redf.  %.  156;  Arberry  y. 
Beavers,  6  Tex.  457,  55  Am.  Dec.  791. 

Plaintiff  in  error  cannot  be  required  to  fur- 
nish facilities  in  adyanoe  of  the  business. 
Such  are  not  necessary  facilities 

PiBople  y.  Lona  Island  B.  Co.dl  Hun,  125. 

Mandamus  will  not  lie  to  prevent  an  antid- 

Sated  omission  of  duty,  nor  to  enforce  any 
nty  about  which  there  is  any   reasonable 
doubt. 

Field,  Corp.  502;  Hi^,  Ex.  Leg.  Rem.  8up. 
12,  note  1. 

Mandamus  will  not  lie  to  enforce  a  yoid  or- 
dinance. 

Slate  y.  Missouri  Pac  S.  Co.  W  Kan.  176, 
20  Am.  is  Eng.  R.  Cas.  45;  Dill  Mun.  Corp. 
858. 

The  action  is  not  prosecuted  as  the  statute 
requires,  in  the  name  of  and  on  behalf  of  the 
real  party  in  interest 

Code  Wa8hingt'>n  1881,  page  85,  g  4;  Peo 
pie  y.  Paciieeo.  29  Cal.  210. 

The  granting,  by  the  court  of  the  thing 
asked  for  in  the  application  of  the  defendant 
in  error,  is  an  encroachment  on  the  legislatiye 
power,  and  is  not  the  exercise  of  a  Judicial  au- 
thority. 

Diaper  v.  Noteware,  7  Cal.  276. 

No  counsel  for  defendant  in  error. 

Mr.  Justice  Gray*  after  stating  the  case, 
deliyered  the  opinion  of  the  court: 

A  writ  of  mandamus  to  compel  a  railroad 
corporation  to  do  a  particular  act,  in  construct- 
ing its  road  or  buildings,  or  in  running  its 
trains,  can  be  issued  only  when  there  is  a 
speciflc  legal  duty  on  its  part  to  do  that  act, 
and  clear  proof  of  a  breach  of  that  duty. 

If,  as  in  Union  Pacific  B.  Co.  y.  HaU,  91  U. 
8.  843  [28:  428],  the  charter  of  a  railroad  cor- 
poration ezpreiisly  requires  it  to  maintain  its 
railroad  as  a  continuous  line,  it  may  be  com- 
pelled to  do  so  by  mandamus.  So  if  the  char- 
ter requires  the  corporation  to  construct  its 
road  and  to  run  its  cars  to  a  certain  point  on 
tide  water  (as  was  held  to  be  the  case  in  State 
y.  Hartford  dtN.H.BCd.2»  Conn.  588),  and 
it  has  so  constructed  its  road,  and  used  it  for 
years,  it  may  be  compelled  to  continue  to  do  so. 
And  mandamus  will  lie  to  compel  a  corpora- 
tion to  build  a  bridge  in  accordance  with  an 
express  requirement  of  statute.  New  Crleans, 
M.  A  T.  B.  Co.  y.  Mississippi,  112  U.  8.  12 
[28:  619];  People  y.  Boston  dt  A.  B.  Co.  70  N. 
Y.  569. 

But  if  the  charter  of  a  railroad  corporation 
simplj[  authorizes  the  corporation,  without 
requiring  it,  to  construct  and  maintain  a  rail- 
road to  a  certain  point,  it  has  been  held  that  it 
cannot  be  compelled  by  mandamus  to  com- 
plete or  to  maintain  its  road  to  that  point  when 
It  would  not  be  remimeratiye.  York  S  N.  M. 
B.  Co.  y.  Beg.  1  El.  &  Bl.  858;  Qreat  Western 
B.  Co.  V.  Beg.  1  El.  &  Bl,  874;  Com.  y.  Fitch- 
burg  B,  Go.  12  Gray,  180;  State  y.  Southern 
Minnesota  B.  Co.  18  Minn.  40. 

The  difficulties  in  the  way  of  issuing  a  man- 
damus to  compel  the  maintenance  of  a  railroad 
and  the  running  of  trains  to  a  terminus  fixed 
by  the  charter  itself  are  much  increased  when 
it  is  sought  to  compel  the  corporation  to  estab- 
lish or  to  maintain  a  station,  and  to  stop  its 
trains  at  a  particular  place  on  the  line  oi  its 
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March  22, 1858.  Acd  if  any  of  said  lands  shall 
have  been  sold  or  otherwise  disposed  of  by  the 
United  States  before  the  passage  of  this  Act, 
excepting  those  released  by  the  United  States 
to  the  grantees  of  the  State  of  Iowa  under  the 
Joint  resolution  of  March  2,  1862,  the  Secre- 
tary of  the  Interior  is  hereby  directed  to  set 
apart  an  equal  amount  of  lands  within  said 
State  to  be  certified  in  lieu  thereof:  Provided^ 
That  if  the  said  State  shall  have  sold  and  con- 
veyed any  portion  of  the  lands  lying  within 
the  limits  of  this  grant  the  title  of  which  has 
proved  invalid,  any  lands  which  shall  be  cer- 
tified to  said  State,  in  lieu  thereof  by  virtue  of 
the  provisions  of  this  Act  shall  inure  to  and  be 
held  as  a  trust  fund  for  the  benefit  of,  the  per- 
son or  persons  respectively  whose  titles  shall 
have  failed  as  aforesaid."    (12  Stat,  at  L.  543.) 

Lone:  prior  to  the  last  three  matters  noticed, 
the  State  had  taken  action  in  respect  to  the 
improvement  of  the  Des  Moines  River  and  bad 
disposed  of  the  lands  covered  by  the  grant  as 
it  was  claimed  to  be,  including  those  above  as 
well  as  those  below  the  Raccoon  Fork.  Such 
action  and  disposition  had  been  in  this  way: 
Some  work  was  done  by  the  State,  in  the  first 
instance  through  its  board  of  public  works. 
Thereafter,  and  on  December  17, 1853,  a  con- 
tract was  made  with  Henty  O'Reilly  therefor. 
This  was  released  on  June  8,  1854,  and  on 
•Tune  9,  1854,  a  new  contract  was  entered  into 
between  the  State  and  the  princiiMd  defendant 
herein,  the  Des  Moines  Navigation  &  Rail- 
way Company.  By  its  terms  the  Navigation 
Company  was  to  expend  in  the  improvement 
not  less  than  $1.800,(K)0,  and  to  receive  in  pay 
the  lands  at  $1.25  per  acre;  the  lands  to  tie 
conveyed  from  time  to  time  as  $30,000  worth 
of  work  was  done,  in  pursuance  to  the  original 
Act  of  Con^i-ess. 

Under  this  aCTeement,  the  Navigation  Com- 
pany proceeded  to  do  some  work  on  the  im- 
provements On  March  22,  1858,  the  State  of 
Iowa  passed  an  Act,  whose  recital  and  first 
claase  a'e  as  follows: 

**  Whereas  the  Des  Moines  Navigation  & 
Railroad  Comi)any  have  heretofore  claimed, 
and  do  oow  claim,  to  have  entered  into  certain 
contracts  with  the  State  of  Iowa,  by  its  officers 
and  agents,  concerning  the  improvement  of  the 
Des  Moines  River,  in  the  State  of  Iowa;  and 
whereas  disagreements  and  misunderstandings 
have  arisen,  and  do  now  exist  between  the 
State  of  Iowa  and  said  company,  and  it  being 
conceived  to  be  to  the  Interest  of  all  parties 
concerned  to  have  said  matters,  and  all  matters 
and  thines  between  said  company  and  the 
State  of  Iowa»  settled  and  adjusted:  Now, 
therefore, 

"Be  it  resolved  by  the  General  Assembly  of 
the  State  of  Iowa,  That  for  the  purpose  of 
such  settlement,  and  for  that  purpose  only,  the 
following  propositions  are  made  by  tiie  State 
to  said  company:  That  the  said  company  shall 
execute  to  the  State  of  Iowa  full  releases  and 
discharges  of  all  contracts,  agreements,  and 
claims  with  or  against  the  State,  Including 
rights  to  water  rents  which  may  have  hereto- 
fore or  do  now  exist,  and  all  claims  of  all  kinds 
against  the  State  of  Iowa,  and  the  lands  con- 
Dected  with  the  Des  Moines  River  improve- 
ment, excepting  such  aa  are  hereby  iy  the 
State  secured  to  the  said  compaoy;  ana  also 
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surrender  to  said  State  the  dredee-boat  snd  its 
apourtenanoes,  belonging  to  aaid improvnneDt; 
ana  the  State  of  Iowa  smill,  by  its  proper  offi- 
cer, certify  and  convey  to  the  said  cnrnpasyiD 
lands  granted  by  an  Act  of  Compress,  approfed 
August  8,    1846.   to  the  then  Tenitiu;  of 
Iowa,  to  aid  in  the  improvement  of  the  De» 
Moioes  River,  which  have  been  approved  tod 
certified  to  the  State  of  Iowa  by  the  cesen) 
government,  saving  and  excepting  all  tauxU 
sold  or  conveyed,  or  timed  to  be  sold  or  oxi- 
veyed,  by  the  State  of  Iowa,  by  its  offlcenind 
agents,  prior  to  the  23d  dav  of  Deceroler.  1858, 
under  said  grants  and  said  company,  or  iti  is- 
signees,  shdl  have  right  to  all  of  sud  lands  at 
herein  granted  to  them  aa  fully  as  the  State  of 
Iowa  could  have  under  or  by  virtue  ^f  aid 
grant,  or  in  any  manner  whatever,  witb  fall 
pnower  to  settle  all  errors,  false  locations,  omii- 
sions,  or  claims  in  reference  to  the  same,  aod 
all  pay  or  compensation  therefor  \y  ihegenrfil 
government,  but  at  the  costs  and  cbarni  of 
said  company,  and  the  State  to  hokl  v\  ths 
balance  of  said  lands,  and  all  rights,  powen, 
and  privileges  under  and  by  inrtoe  of  nid    ■ 
grant,  entirdy  released  from  any  claim  bv  or    ^' 
through  said  company;  and  it  is  ondentood 
among  the  lands  excepted  and  not  gmted  is 
the  State  by  said  company  25,487.87  aero  1  *<• 
ing  immediately  above  Kacooon  Fork,  sop- 
poaed  to  have  been  sold  by  tbe  general  gotnt- 
ment,  but  claimed  by  the  State  of  Iowa." 
(Revised  Laws  of  Iowa,  1800,  p.  906.) 

The  proposition  of  aettlemeni  made  by  lUi 
Act,  was  accepted  by  the  Navigation  Oonpaay 
on  April  15, 18CH9,  and  the  terms  of  tbe  8ettl^ 
ment  carried  into  effect.  On  April  28, 1B99L 
the  governor  of  the  State  certifiea  lo  tbePkiii- 
dent  the  amount  expended  in  tbe  work,  tad 
the  amount  of  land  to  be  conveyed  lotbeXav- 
igation  Company  under  the  aetilemeoL  Ths 
certificate  was  in  these  words: 

*    "Executive  Chamber.  Iowa. 
"Des  Moines,  April  18. 18Sft 

"To  his  Excellency  Jamee  Bochanaa,  f^itd- 
dent  of  the  United  Statea: 

"I,  Ralph  P.  Lowe,  Governor  of  the  State  of 
Iowa,  as  lequired  by  Act  of  Cmigreas  amofcd 
August  8, 1846,  'Granting  Certain  Lndstothe 
Territory  of  Iowa,  to  Aid  in  the  Improfcami 
of  the  Navigation  of  tbe  Des  Moince  f^nr  ia 
said  Territory,'  do  hereby  certify  that  tbeit 
has  been  expended  from  time  to  ume  prior  to 
the  date  hereof  on  the  improvcaieDt  of  mU 
river,  aa  the  work  has  progrcsMd,  aad  tht 
money  has  been  regulred,  under  eertebi  eoe* 
tracts  made  by  the  Slate  of  Iowa  with  the  ta 
Moines  Navieation  &  Railroad  Compaay.  ibe 
sum  of  three  hundred  and  thirty-two  thoonad 
six  hundred  and  thirty-four  4-100  doUait 
($382,634.04),  and  in  oonsideratioo  of  said  ei- 
penditures  on  said  imi»OTemeDt,  and  ia  par- 
suanoe  of  theproviaionaof  the  Act  of  OoegrM 
approved  as  aforesaid,  there  will  bs  ooavmd 
to  said  Des  Moines  Navhpition  A  Raibosd  V 
Company  two  hundred  airaslxty-fii  tboossad 
one  hanared  and  seven  28-100  seres  (266. 107- 
23-100  seres)  of  the  land  bdocciBK  lo  «tf 
grant,  and  which  have  been  cenmed  asd  si^ 
proved  to  the  State  of  lows,  oiidcr  said  Act 
for  the  prosecatlon  of  the  improvemeni  ^wH 
river  Des  Moines. 
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"Id  testimony  whereof  I,  Ralph  P.  Lowe. 
GoTernor  of  the  State  of  Iowa,  have  causea 
the  great  seal  of  the  State  of  Iowa  to  he  here- 
VDto  affixed,  together  with  my  signature. 

''[bbau]  Ralph  P.  Lowe.'* 

"By  the  Governor: 

"Elijah  Sells,  Secretary  of  State." 

And  on  the  8d  day  of  May,  1858,  the  Gov- 
ernor conveyed  to  the  Navigation  Company, 
Iqt  fourteen  deeds,  the  lands  referred  to. 

On  September  28, 1889.  the  present  suit  was 
commenced  by  the  filing  of  the  bill  in  behalf 
Cf  the  United  States,  in  the  Circuit  Court  of 
Uie  United  States  for  the  Northern  District  of 
Iowa;  in  which  bill  the  complainant  prayed 
that  on  final  hearing  a  decree  might  be  entered 
cnnceling  and  setting  aside  the  certificate  of  the 
United  States  made  by  the  Secretary  of  the  In- 
terior, the  resolution  of  settlement  passed  by 
tbe  General  Assembly  of  the  State  of  Iowa,  and 
the  deeds  of  the  Governor  to  the  Navigation 
CUNni)any,«made  in  pursuance  of  such  settle- 
menC  and  quieting  and  confirming  plaintiff's 
title  to  all  the  lan&.  To  this  bill  were  made 
parties  defendant  the  Naviiration  Company  and 
several  individuals  holding  title  to  tracts  of 
land  by  conveyance  from  it.  The  Navigation 
Ctomixiny  demurred  to  the  bill;  the  other  de- 
fendants answered.  I'roofs  were  taken  under 
ihe  issues  presented  by  the  bUl  and  answer; 
and  on  final  hearing  a  decree  was  entered  sus- 
taining the  demurrer  of  the  Navigation  Com 
and  on  the  merits  dismissing  the  bill. 
^ed.  Rep.  1.)  From  such  decree  the  United 
has  appealed  to  this  court. 

Metgn,  John  Y.  Stone  and  W.  H.  H. 
mier  for  appellant. 

Metun.  C.  H.  Oateht  B.  J.  Hall  and 

IFf».  Connor  for  appellees. 

Mr,  JiuUce  Brewer*  delivered  the  opinion 
<Df  the  court: 

Prior  to  the  decision  of  this  court  in  Dubuque 
SRROo.  V.  LitehfM, 64 U.  S.  28  How.  66 
n6:  600],  which  decision  was  announced  in 
.1880,  it  was  a  disputed  question  whether  the 
ipani  extended  above  the  Raccoon  Fork.    The 
•pinions  and  rulings  of  the  executive  officers 
•m  the  government  were  confiicting;  and  it  is 
BOt  ttranee,  that  many  settled  upon  these  lands 
in  the  befief  that  they  were  public  lands  of  the 
vniied  States,  and  open  to  settlement.    But  if 
|Imj  were  not  in  fact  open  to  settlement — if 
Ike  title  legally  and  fairlv  passed  to  the  Navi- 
lon  Companv— no  relief  from  the  hardships 
'  >ned  by  their  mistake  can  be  tumished 
the  courts,  whose  functions  are  limited  to 
where,  in  the  face  of  confiicting 
,  the  title  really  rests.    We  pass,  there- 
to the  consideration  of  the  matter  of  title. 
It  will  be  observed,  in  the  first  place,  that 
Is  in  this  case  no  question  as  to  the  prior- 
ofdaim.    The  single  question  is  whether 
defendant's  title  is  good  as  against  tbegov- 
iment    If  so,  it  is  unquestionably  prior  to 
claims  of  the  settlers,  for,  as  it  appears,  as 
ly  as  Jime,  1849,  the  lands  to  the  northern 
ifts  of  the  State  were  reserved  from  settlc- 
i&t  and  sale  by  direction  of  the  Land  De- 
rtment;  and  this  reservation  was  continued 
ffm  force  notwithstanding  the  subsequent  ron- 
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fiicting  ruling  as  to  the  extent  of  the  grant  and 
the  ad;[udication  of  this  court  as  to  &e  extent 
of  its  limits.  The  validity  of  this  reservation 
was  sustained  in  the  case  of  Woleott  v.  I>e$ 
Moines  Co.  72  U.  8.  6  Wall.  681  [18:  689],  de- 
cided at  December  Term,  1866.  In  Uiat  case  it 
was  held  that,  even  in  the  absence  of  a  com- 
mand to  that  effect  in  the  statute,  it  was  the 
duty  of  the  officers  of  the  Land  Department, 
immediately  upon  a  grant  being  made  by  Con- 
gress, to  r^erve  from  settlement  and  sale  the 
lands  within  the  grant;  and  that,  if  there  was 
a  dispute  as  to  its  extent,  it  was  the  duty  to 
reserve  all  lands  which,  upon  either  construc- 
tion, might  become  necessary  to  make  good  the 
purposes  of  the  grant.  This  ruling  as  to  the 
power  and  duty  of  the  officers  of  the  Land  De- 
partment has  since  been  followed  in  many 
cases.  BvUardY.  Des  Moines  &  Ft.  D,  R.  Co. 
123  U.  8.  167  [80:  1128],  and  casep  cited  in 
the  opinion. 

As  lands  properly  reserved  are  not  open  to 
settlement  or  sale,  it  follows  that  the  lands 
above  Raccoon  Fork  were  at  the  time  of  the 
passage  of  the  resolution  of  1861  wholly  within 
the  disposing  power  of  Congress;  and  no  rights 
could  have  attached,  bv  occupancy  or  other- 
wise, which  would  burden  the  title,  or  either 
legally  or  equitably  affect  any  grant  or  disposi- 
tion which  Congress  might  then  see  fit  to 
make.  By  that  resolution  Congress  relin- 
quished to  the  State  all  the  title  of  the  United 
States  (and  that  was  a  full  and  absolute  title), 
to  such  tracts  of  land  as  were  then  held  by 
bona  fide  purchasers  under  the  state  law;  and 
by  the  Act  of  the  succeeding  year,  the  grant 
was  in  terms  extended  to  the  northern  hmits 
of  the  State,  so  that  ail  alternate  sections  above 
the  Raccoon  Fork,  not  theretofore  disposed  of 
by  the  State  to  bona  fide  purchasers,  thereby 
passed  to  the  State.  As  the  original  grant  in 
1846  was  within  settled  rules  of  construction  a 
grant  inprassenti  {iMseret  Salt  Co.  v.  Tarpey, 
142  U.  8.  241  [85:  9991,  and  cases  dted  in 
the  opinion),  the  Act  of  1862,  which  was  a 
mere  extension  of  the  grant,  took  effect  and 
passed  title  at  once  to  the  State;  and  the  reso- 
lution of  1861 ,  which  was  in  terms  a  relinquish- 
ment, also  operated  as  an  immediate  transfer 
of  title.  By  the  reservation,  therefore,  full 
title  was  retained  in  the  United  States,  and  by 
the  resolution  of  1861,  and  the  Act  of  1862,  the 
same  full  title  passed  eo  instanti  to  the  State. 

But  if  by  the  resolution  title  passed  to  the 
State.it  also  at  the  same  time  passed  through  the 
State  to  the  real  beneficiaries  of  this  resolution, 
to  wit,  bona  fide  purchasers  under  the  State  of 
Iowa.  Section  1202  of  the  Code  of  Iowa,  of 
1851,  reads  as  follows:  "  Where  a  deed  pur- 
ports to  convey  a  greater  interest  than  the 
grantor  was  at  the  time  possessed  of,  any  after- 
acquired  interest  of  such  grantor  to  the  extent 
of  that  which  the  deed  purports  to  oonvev  in- 
ures to  the  benefit  of  the  mntee."  The  deeds 
made  by  the  State  to  the  Navigation  Companv 
recite  that  "the  Stateof  Iowa  does  hereby  sell, 

frant,  bargain,  and  convey  to  the  said  Des 
[oines  Navigation  and  Railroad  Companv  the 
following  referred  to  and  described  lands,  to 
wit"  (describing  them)  *'to  have  and  hold  the 
above  described  lands  and  each  and  every 
parcel  thereof,  with  all  the  rights,  privileges, 
unmunities,  and  appurtenances  of  whatever 
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lo  cbaoge  fto  location,  and  was  required  by  stat- 
ute to  stop  aD  trains  at  a  county  seat  In  Peth 
pie  T.  Chieano  S  A.  R.  Oa.,  IdO  UL  175,  in 
which  a  mandamus  was  mnted  to  compel  a 
railroad  company  to  estaolish  and  maintain  a 
station  in  a  certiun  town,  the  petition  for  the 
writ  alleged  specific  fftcts  makinff  out  a  clear 
and  strong  case  of  public  necesuty,  and  al8o 
alleged  that  the  accommodation  of  the  public 
living  in  or  near  the  town  required,  ana  long 
had  required,  the  establishment  of  a  station  on 
the  line  of  the  road  within  the  town;  and  the 
decision  was  that  a  demurrer  to  the  petition 
admitted  both  the  specific  and  the  general 
allegations,  and  must  therefore  be  overruled. 
The  court,  at  paM  182, 188,  of  that  case,  and 
agahi  in  MMle  d  0.  B.  Co.  v.  PtovU,  182  HI. 
559,  571.  said:  "It  is  undoubtedly  the  rule 
that  railway  companies,  in  the  absence  of  statu- 
tory proviuons  limiting  and  restricting  their 
powers,  are  vested  with  a  very  broad  discretion 
in  the  matter  of  locating,  constructing  and 
operating  their  railways,  and  of  locating  and 
msintaininic  their  freight  and  passenger  sta- 
tions. This  discretion,  however,  is  not  abso- 
lute, but  is  subject  to  the  condition  that  it 
must  be  exercised  in  good  faith,  and  with  a 
^rj»  regard  to  the  necmities  and  convenience 
of  the  public"  But  in  the  latter  case  the 
court  also  said:  "The  company  cannot  be 
^^^  compelled,  on  the  one  hand,  to  locate  stations 
t*Ov]  at  points  where  the  cost  of  maintaining  them 
will  exceed  the  profits  resulting  Uierem>m  to 
the  company,  nor  allowed,  on  the  other  hand, 
to  locate  them  so  far  apart  as  to  practically 
deny  to  communities  on  the  line  of  the  roaa 
reasonable  access  to  its  use.  The  du^  to 
maintain  or  continue  stations  must  manifestly 
rest  upon  the  same  principle,  and  a  company 
cannot,  therefore,  be  compelled  to  maintain  or 
continue  a  station  at  a  point  when  the  welfare 
of  the  companv  and  the  community  in  general 
requires  that  it  should  be  changed  to  some 
other  point."  page  570.  "The  rule  has  been 
so  often  announced  by  this  court  that  it  is 
unnecessary  to  cite  the  cases,  thai  a  mandamus 
will  never  be  awarded  unless  the  rijeht  to  have 
the  thinff  done  which  is  sought  is  clearly  es- 
iablisheoL"  page  572.  And  upon  these  rea- 
sons the  writ  was  refused. 

Section  691  of  the  Ck)de  of  Washington 
Territory  of  1881,  following  the  common  Taw, 
defines  the  cases,  in  which  a  writ  of  mandamus 
may  issue,  as  '*  to  %ny  inferior  court,  corpora- 
tion, board,  officer  or  person  to  compel  the 
performance  of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station."  By  the  same  code,  in  man- 
damus, as  in  civil  actions,  IsBues  of  fact  may  be 
tried  by  a  Jury;  the  verdict  may  be  either  gen- 
eral or  special,  and,  if  special,  may  be  in 
answer  to  questions  submitted  by  the  court; 
and  material  allegations  of  the  plaintiff  not 
denied  by  the  answer,  as  well  as  material  alle- 
gations of  new  matter  in  the  answer  not  denied 
VI  the  replication,  are  deemed  admitted,  but  a 
qualified  admission  cannot  be  availed  of  by  the 
other  par^.  except  as  qualified,  gg  108,  ^^. 
242,  894,  698;  Breemer  v.  Burgea,  9  Wash. 
Ter.  290,  296;  OUderdmte  t.  Landon,  78  N. 
Y.  609.  The  replication  filed  in  this  case,  not 
being  copied  in  the  record  sent  up,  may  be 
assumed,  as  most  favorable  to  the  defendant  in 
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error,  to  have  denied  aD  aD^gatioiw  of 
matter  in  the  answer. 

The  leading  facto  of  this  caae,  Umb.  as  ap- 
pearing by  the  special  verdict,  taken  in  ooa- 
nection  with  the  admissions,  express  or  im-  WfJ 
plied,  in  the  answer,  are  as  follows:  Tbe 
defendant  at  one  time  stopped  ito  trains  al 
Taklma  City,  but  never  built  a  statioii  there, 
and.  after  completing  ito  road  four  milea 
further  to  North  Takima,  esUblisbed  a  foei^t 
and  passenger  station  atKorth  Takima,  wbick 
was  a  town  laid  out  by  the  defendant  oo  ns 
own  unimproved  land,  and  thereupon  ceased 
to  stop  ito  trains  at  Y>«klma  City.  la  cos- 
sequence,  cppareotly,  of  this,  Takima  (^, 
which  at  the  time  of  filing  the  petitioo  for 
mandamus  was  the  most  imp(»tant  town,  in 
population  and  business,  in  the  county,  rapidly 
dwindled,  and  most  of  ito  inhabltanto  renioved 
to  North  Yakima,  which  at  the  time  of  tbe 
verdict  had  become  the  largest  and  most  Im- 
portant town  in  the  county.  No  other  spedflc 
facto  as  to  North  Yakima  are  admitted  by  tbe 
parties  or  found  by  the  luir.  The  defcodaal 
could  build  a  stotion  at  Yakima  Citv.  but  tbe 
cost  of  buildinff  one  would  be  $8,000.  and  tbe 
expense  of  mamtaining  it  $150  a  OAonth,  and 
the  earnings  of  the  whole  of  this  divisioD  of 
the  defendant's  road  are  insufficient  to  pay  to 
running  expenses.  The  special  verdict  in- 
cludes an  express  finding  (which  appears  to  « 
to  be  of  pure  matter  <3  fact,  inferred  from 
^Btrious  circumstances,  some  of  which  are  evi- 
dently not  specifically  found,  and  to  be  in  no 
sense,  as  assumed  by  the  court  below,  a  coo- 
dusion  of  law)  that  there  are  other  siatkioe 
for  receiving  freight  and  passengers  between 
North  Yakima  and  Pasco  Junctioo,  whi^ 
furnish  sufficient  facilitiea  for  the  ooaniry 
south  of  North  Yakima,  which  most  inchide 
Yakima  City;  as  well  as  an  equally  exptiril 
finding  (which  appears  to  have  hcia,  wboUy 
disregarded  by  the  court  below)  that  tbe  pas- 
senger and  freiffht  traffic  of  tbe  people  living 
in  tbe  surrounding  countrv,  conndenng  tbern 
as  a  community,  would  be  better  acoommo^ 
dated  by  a  stotion  at  North  Yakima  than  by 
one  at  Yakima  Dty.  It  also  appears  of  reoora 
that,  after  the  verdict  and  before  tbe  dirtrict 
court  awarded  the  writ  of  msndamos»  tbe 
county  seat  was  removed,  pursuant  to  an  Act 
of  the  territorial  Legislature,  from  Yakima 
City  to  North  Yakima. 

The  mandamus  prayed  for  being  foandcd 
on  a  suggestion  that  the  defendant  had  dfa- 
tinctly  manifested  an  intention  not  to  perform  (Mi| 
a  definite  duty  to  the  public,  required  of  it  by 
law,  the  petition  was  rigbtlv  presented  in  tbe 
name  of  the  Territory  at  the  relation  of  Ito 
prosecuting  attorney  (AUif-Oem.  v.  Bottoti^  121 
Mass.  460,  479;  Ckxie,  Washington  Territory. 
§  2171);  and  no  demand  upon  tbe  defendant 
was  necessary  before  applying  for  tbe  writ 
Com,  V.  Atfeghenw  0(mnty  Uomr$.  87  Pa.  SS7; 
SUiU  V.  JeneM  City  Board  €f  Pinanm  dt  Tt^ 
ation,  88  N.  J.  L.  259;  McUu  v.  Primrom.  U 
Md.  482;  AttyQen.  v.  Bo$Um,  128  Mass.  4m. 
477. 

But  upon  the  facto  found  and  admitted  no 
sufficient  case  is  made  for  a  writ  of  maodafflos» 
even  if  the  court  could  under  any  dicuinsiancf 
issue  such  a  writ  for  the  parpoee  set  forth  in 
tbe  petition.    Tbe  fraudulent  and  wroogfol 
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intent,  cbamd  affdnst  the  defeDdant  in  the 
petition,  is  oeniea  in  the  answer,  and  is  not 
found  by  the  Jury.  The  fact  that  the  town 
of  North  Taklma  was  laid  oat  by  the  defendant 
on  its  own  land  cannot  impair  the  right  of  the 
inhabitants  of  that  town,  whenever  they  settled 
there,  or  of  the  people  of  the  sorroondinff 
country,  to  reasonable  access  to  the  railroad. 
No  gioand  is  shown  for  requirine  the  defend- 
ant to  maintain  stations  both  at  Yakima  City 
sod  at  North  Yakima;  there  are  other  stations 
famishinff  sufficient  facilities  for  the  whole 
country  from  North  Takima  southward  to 
Pasco  Junction;  the  earnings  of  the  division 
of  the  defendant's  road  between  those  points 
are  insufficient  to  pay*  its  running  expenses; 
and  to  order  the  station  to  be  removed  from 
North  Takima  to  Yakima  City  would  incon* 
yenience  a  much  larger  part  of  the  public 
than  it  would  benefit,  even  at  the  time  of  the 
return  of  the  verdict.  And,  before  Judgment  in 
the  district  court,  the  Legislature,  recognizing 
that  the  public  interest  required  it,  made  North 
Yakima  the  county  seat.  The  question 
whether  a  mandamus  should  issue  to  protect 
the  interest  of  the  public  does  not  depend 
upon  a  state  of  facts  ezistine  when  the  petition 
was  filed,  if  that  state  of  racts  has  ceased  to 
exist  when  the  final  judgment  is  rendered. 
In  this  regard,  as  observed  by  Lord  (jhi^ 
Justice  Jerna  in  Oreat  WetfternlLOo.  v.  Beg., 
already  cited,  *'  there  is  a  very  great  difference 
between  an  indictment  for  not  fulfilling  a 
public  dntj,  and  a  mandamus  commanding 
IM]  the  party  liable  to  fulfill  it."  1  EL  <&  Bl.  878. 
The  court  will  never  order  a  railroad  station 
to  be  built  or  maintained  contrary  to  the  public 
interest  7}aa8  d  P.  R.  Co,  v.  MarehaU,  186 
U.  S.  893  [84:  885]. 

For  the  reasons  above  stated,  the  Judgment 
of  the  Supreme  Court  of  the  Territory  must 
be  reversed,  and  the  case  remanded,  with  di- 
rections to  enter  Judgment  for  the  defendant 
dismissing  the  petition;  and  Washington  hav- 
ing b^n  admitted  into  the  Union  as  a  State 
by  Act  of  Con^rress  passed  while  this  writ  of 
error  was  pending  in  this  court,  the  mandate 
will  be  directed,  as  the  nature  of  the  case  re- 
quires, to  the  Supreme  Court  of  the  State  of 
Washington.  Act  of  February  22, 1889,  chap. 
180.  lij;  22,  23;  25  Stat  at  L.  682,  688. 
Jud^ffment  reverted,  and  mandate  accordingly. 

Brewer*  J,  I  dissent  from  the  opinion  and 
Judgment  in  this  case. 

The  question  is  not  whether  a  railroad  com- 
pany can  t)e  compelled  to  build  a  depot  and 
stop  its  trains  at  any  place  where  are  gathered 
two  or  three  homes  and  families;  nor  whether 
courts  can  determine  at  what  locality  in  a  city 
or  town  the  depot  shall  be  placed;  nor  even 
whether,  when  there  are  two  villages  contig- 
uous, the  courts  may  determine  at  which  of 
the  two  the  company  shall  make  its  stopping 

glaoe,  or  compel  depots  at  both.  But  the  case 
ere  presented  is  this:  A  railroad  company 
builds  its  road  into  a  county,  finds  the  county 
seat  alreadv  established  and  inhabited,  the 
largest  and  most  prosperous  town  in  the 
county,  and  along  the  line  of  its  road  for  many 
miles.  It  builds  its  road  to  and  through  that 
county  seat;  there  is  no  reason  of  a  public 
nature  why  that  should  not  be  made  a  stopping 
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place.  For  some  reason*  nndisclosed,  perhaps 
because  that  county  seat  will  not  pay  to  the 
managers  a  bonus,  or  because  they  seek  a  real 
estate  speculation  in  establishing  a  new  town, 
it  locates  its  depot  on  the  site  of  a  "paper" 
town  the  title  to  which  it  holds,  contiguous  to 
this  established  county  seat;  stops  only  at  the 
one,  and  refuses  to  stop  at  the  other;  and 
thus,  for  private  interests,  builds  up  a  new 
place  at  the  expense  of  the  old;  ana  for  this 
subservience  of  its  public  duty  to  its  private 
interests,  we  are  told  that  there  is  in  the 
courts  no  redress;  and  this  because  Congress 
in  chartering  this  Northern  Pacific  road  did 
not  name  Yakima  City  as  a  stopping  place, 
and  has  not  in  terms  delegated  to  the  courts 
the  power  to  interfere  in  the  matter. 

A  railroad  corporation  has  a  public  dui^  to 
perform,  as  well  as  a  private  interest  to  sub- 
serve, and  I  never  before  believed  that  the 
courts  would  permit  it  to  abandon  the  one  to . 
promote  the  other.  Nowhere  in  its  charter  is 
in  terms  expressed  the  duty  of  carrying  pas- 
sengers and  freight  Are  the  courts  impotent 
to  compel  the  performance  of  this  dutv?  Is 
the  dut^  of  carrving  passengers  and  freight 
any  more  of  a  public  duty  than  that  of  placing 
its  depots  and  stopping  its  trains  at  those  places 
which  will  best  accommodate  the  public?  If 
the  State  of  Indiana  incorporates  a  railroad  to 
build  a  road  from  New  Albany  through  Indi- 
anapolis to  South  Bend,  and  that  road  is  buUt, 
can  it  be  that  the  courts  may  compel  the  road 
to  receive  passengers  and  transport  freight, 
but  in  the  absence  of  a  specific  direction  from 
the  Legislature,  are  powerless  to  compel  the 
road  to  stop  its  trains  and  build  a  depot  at 
Indianapolis?  I  do  not  so  belittle  the  power 
or  duty  of  the  courts. 

Mr.  Justice  Field  and  Mr,  Justice  Harlan 
concur  with  me  in  this  dissent 
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THE  DES   MOINES   NAVIGATION  &j 
RAILWAY  COMPANY  bt  al. 

(See  S.  a  Beporter*sed.  510-6i8.) 

PubUc  lands  in  lofca,  title  to— The  Des  Moines 
Natigation  A  Railway  Company  was  a 
bona  fide  purchaser  and  received  full  titie-^ 
resolution  of  March  B,  1861 — bona  fide  pur* 
chaser— land  conneyed  to  the  use  of  grantees 
— title  of  navigation  company  valtd-^-Mlense 
of  laches  when  sustained  in  suit  by  United 
States— evidence  to  set  aside  a  grant  must  be 
strong— trust  properly  performed— failure  of 
title— bona  fides  qf  transaetionn-good  faith 
cf  Legislaiure, 

"L  The  joint  resolution  of  Haroh  S,  1861,  and  the  AoS 
of  July  IS,  1868,  transferred  full  title  from  the 

NOTB.— .iU  to  pre-ampeCon  rf^jhts,  see  fioto  to 
United  States  v.  FItsgeraUU  10:78S. 

That  paients  forUmdmay  be  set  aside  for  frauds 
see  note  to  Miller  v.  Kerr,  6:88L 

AMtoerrors  in  surveys  and  dtseriptinns  In  patents 
for  lands;  how  construed^  seenotetoWattsv.Llnd- 

se7«6:4S8- 

Asto  land  grants  to  raOroadStWei^  note  to  Kansas 
Paa  B.  Go.  V.  Atchison,  T.  A  8.  F.  B.  Go.  28:794. 
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United  Btetes  ADd  Tested  It  In  the  State  of  lowm, 
for  the  uae  of  bona  fide  imrohasen  from  the 
State  to  all  lands  alon^  the  Des  Motnes  Biverand 
abOTe  the  Baocoon  Fork  thereof.  In  MUd  State  as 
part  of  the  grant  made  Xjj  the  Aot  of  Oongress 
of  Auirusta,  184B. 

5.  The  Des  Moines  Navigation  and  Baflwaj  Com- 
pany was  a  bona  fide  porohaser  from  the  State, 
and,  under  said  resolution  and  Act  and  under  the 
deeds  from  the  State,  received  full  title  to  such 
lands  as  were  thereby  conveyed  to  It. 

t.  The  manifest  Intent  of  Congress  in  the  resolu- 
tion of  March  2, 1861,  was  not  to  transfer  the  title 
to  the  State  to  be  disposed  of  as  It  saw  fit,  but  to 
the  State  solely  tor  the  benefit  of  bona  fide  pur- 
chasers. 

4.  One  Is  a  bona  fide  purchaser  who  buys  tn  good 
faith  and  pays  value;  a  party  doing  work  for  the 
State,  and  receiving  a  conveyance  of  lands  in 
payment  therefor.  Is  a  bona  fide  purchaser. 

L  Neither  the  State  of  Iowa  nor  the  railroad  com- 
panies, for  whose  benefit  the  grant  of  18G6  was 
made,  took  any  title  by  that  Act  to  the  lands  then 
claimed  to  belong  to  the  Des  Moines  River  grant 
of  1846;  and  the  joint  resolution  of  March  2,  1861, 
^&nd  the  Act  of  July  12,  1862,  transferred  the  title 
from  the  United  States  to  the  State  of  Iowa  for 
the  use  of  Its  grantees  under  the  river  grant. 

6.  There  has  been  a  concurrence  of  opinion  on  the 
pc  vOi  the  Supreme  Court  of  Iowa  and  this 
court  for  a  quarter  of  a  century  in  favor  of  the 
validity  of  the  title  acquired  by  the  Navigation 
Company. 

7.  Where  the  United  States  Is  only  a  nominal  party 
and  the  suit  is  brought  in  its  name  to  Inf orce  the 
right  of  individuals  and  no  Interest  of  the  gov- 
ernment is  involved,  the  defense  of  laches  and 
limitation,  where  the  delay  has  been  for  thirty 
years  and  circumstances  have  changed,  will  be 
sustained. 

k.  Where  relief  can  be  granted  only  Xrj  setting 
aside  grant,  a  patent,  or  other  evidence  of  title 
Issued  by  the  government,  the  evidence  in  sup- 
port must  be  dear,  strong  and  satisfactory. 

t.  TheUnited  States  has  the  right  to  challenge  the 
title  of  land  conveyed  l»y  it  in  trust  for  a  spedflc 
purpose  if  the  trust  has  not  been  properly  exe- 
cuted; but.  In  this  case,  the  duties  imposed  by 
the  trust  were  exactly  and  properly  perfdrmed, 
and  the  title  to  the  Navigation  Company  passed 
to  it  In  strict  compliance  with  the  very  letter  of 
the  statute. 

10.  The  title  to  lands  which  the  State  conveyed  at 
the  inception  of  an  ondertaking,  either  for  cash 
or  for  work  done  thereon,  to  the  one  doing  the 
work,  cannot  fUl  because  the  State  failed  to  com- 
plete the  improvement. 

U.  There  is  nothing  worthy  of  mention  in  the 
testimony  in  this  case  tending  to  impeach  the 
bona  fides  of  the  transaction  between  the  State 
and  the  Navigation  Company. 

VL  The  knowledge  and  good  faith  of  a  Legislature 
are  not  open  to  question;  a  settlement  which  the 
legislature  has  offered  cannot  be  challenged  for 
fraud. 

[NaOS7.] 

Argusd  S09.  IB,  19, 2S9J.      Decided  Jam.  11. 

189t. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Uoited  States  for  the  Northern  Dis- 
trict cd  Iowa,  dlsmisilDg  a  suit  brought  by  the 
United  States  to  canod  the  certlflcate  of  the 
Secretary  of  the  Interior,  the  resolution  of  set- 
Uement  of  the  Legislature  of  the  State  of  Iowa, 
and  the  deeds  of  the  governor  to  the  Des  Moines 
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Navigation  and  Ballway  OompaDy,  of: 

Iowa,  and  to  conflnn  plaintitra  title  to  tte 
lands.    Afflrmed. 
See  same  case  below,  48  Fed.  Rep.  1. 

Statement  bv  Mr.  Jt/sfiee  Drewer: 

On  August  8,  lBi6,  an  Act  was  passed  by 
the  Congress  of  the  United  States  granting  cer- 
tain lands  to  the  then  Territory  oflowa,  to  aid 
in  the  improvement  of  the  navigatkn  of  the 
Des  Moina  River.  (9  Stat  at  L.  77.)  Thefin4 
section  defined  the  extent  of  the  grant,  and  b 
In  these  words: 

*'  Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  Sutes  of  America 
in  Congress  assembled.  That  there  be,  and 
hereby  b  granted  to  the  Territory  of  Iowa,  for 
the  purpose  of  aiding  said  Territory  to  improve 
the  navigation  of  the  Des  Moines  River  from 
its  mouth  to  the  Raccoon  Fork  (so>ca]1ed)  in 
said  Territory,  one  eaual  moiety.  Id  altemsie 
sections,  of  the  public  lands  (remaining  unsold, 
and  not  otherwise  dbpoeed  of,  encumbered  or 
appropriated),  in  a  strip  five  miles  in  width  o» 
each  side  of  said  river;  to  be  selected  within 
said  Territory  by  an  agent  or  agents  to  be  ap- 
pointed by  the  governor  thereof,  subject  to  tl>e  SlSj 
approval  of  the  Secretary  of  the  Treasury  of 
the  United  States." 

On  January  9,  1847,  (the  Territory  in  the 
meantime  having  l)ecome  a  State,)  Its  first 
General  Assembly  passed  a  joint  resolution  ac^ 
cepting  thb  grant.  A  question  soon  arose  as  to 
its  extent.  The  northern  limit  of  (be  improve- 
ment was  the  Racoon  Fork;  and  the  cootentioa 
on  one  side  was  that  Uie  grant  extended  no 
further  than  the  improvement,and  od  the  otlicr. 
that,  there  being  no  limitation  in  the  mating 
clause,  it  included  lands  on  either  tiat  of  the 
river  up  to  its  source,  or  at  least  to  the  Dorthera 
boundary  of  the  State. 

This  question  was  submitted  at  variooa  tfanea 
to  the  general  executive  officers  of  tba  United 
States  having  charge  of  the  Land  Departaicnt. 
with  the  result  that  conflicting  opinions  were 

fiven  by  them  thereon.  On  February  8S, 
848,  Richard  M.  Toung,  the  Comminiooer  of 
the  (^neral  Land  Office,  by  letter  addressed  lo 
the  state  authorities,  ruled  that  '*tbe  State  b 
entitled  to  the  alternate  sections  within  five 
miles  of  the  Des  Moines  River,  throughout  the 
whole  extent  of  that  river,  within  the  limits  of 
Iowa.'* 

On  March  2, 1849,  Robert  J.  Walker,  Ser- 
retary  of  the  Treasury,  to  whose  dcpanmeat 
at  that  time  the  control  of  the  administratioo 
of  public  lands  bdonged,  replying  to  a  cocd- 
munication  from  the  representatives  of  tb» 
State  of  Iowa  in  Congress,  sustained  the  rafing 
of  the  CommissioDer  of  the  General  Land  OT 
flee.  In  bb  letter  be  savs:  "I  concur  with 
you  in  the  Tiews  oontainea  in  tout  commuaSca- 
tion,  and  am  of  the  opinion  toat  the  grant  in 
question  extends,  as  tbeiein  stated,  on  both  sidsa 
of  the  river,  from  its  source  toils  mouth,  but  aoi  igMI 
to  lands  on  the  river  in  the  State  of  MbaoaiL 
I  have  transmitted  your  oommuaicatioa  aad 
accompanying  papers,  with  a  copy  ef  this  h/^ 
ter.  to  the  CommisBloner  of  the  QeDcral  Lead 
Offlcc." 

On  June  1. 1849,  notice  was  Imucd  from  the 
General  Land  Office  to  the  regiaten  aad  re^ 
odvers  ci  the  local  land  oflKces  to 


Mr  c*& 


1891. 


Umited  States  t.  Deb  Moihibs  Nayigatioh  &  R.  C 


1«1 


sale  all  the  odd-numbered  sectious  within  five 
miies  of  the  river  up  to  the  northern  limits  of 
the  State,  and  lists  were  directed  to  be  prepared 
of  the  sales  and  locations  within  those  limits 
^ilready  made,  with  a  Tiew  of  certifying  the 
remainder  to  the  State.  After  these  lists  had 
been  completed,  but  before  any  further  action 
was  taken,  the  Department  of  the  Interior  was 
created  by  Congress,  and  the  administration 
of  public  landA  transferred  to  that  department; 
«na  on  April  6, 1»50,  Thomas  Ewing,  the  Sec- 
retary of  ttie  Interior,  ruled  that  the  Raccoon 
Fork  was  the  limit  of  the  grant.  His  ruling  is 
contained  in  a  letter  of  that  date  to  the  Com- 
missioner of  the  General  Land  OfQce,  as  fol- 
lows: 

"Snt:  Having  considered  the  question  sub- 
mitted to  me  connected  with  the  claim  of  the 
State  of  Iowa  to  select,  under  the  Act  of 
August  8,  1846,  lands  for  the  improvement  of 
the  Des  Moines  River,  I  am  clearly  oi  the 
opinion  that  you  cannot  recognize  the  grant  as 
extended  above  the  Raccoon  Fork  without  the 
aid  of  an  ezplanatoir  Act  of  Congress.  It  is 
clear  to  my  mind,  from  the  language  of  the 
Act  of  August  8, 1846,  itself,  that  it  was  not 
the  intent  of  the  Act  to  extend  it  further." 

He,  however,  added  this  further  direction: 

*'As  Congress  is  now  in  session,  and  may 
take  action  on  the  subject,  it  will  be  proper,  in 
my  opinion,  to  postpone  any  immediate  steps 
for  bringing  into  market  the  lands  embraced 
in  the  Statrs  selections." 

Application  was  made  to  the  President  to 
reverse  this  ruling.  The  question  was  referred 
by  the  President  to  the  Attorney-General,  and 
on  July  19,  1850,  Reverdv  Johnson,  the  then 
Attorney-Oeneral,  advised  the  President  that 
be  concurred  with  the  views  of  the  Secretary 
of  the  Treasury,  and  dissented  from  those  of 
the  Secretary  of  the  Interior;  holdinp;  that  the 
grant  extended  to  the  northern  limits  of  the 
State. 

Before  anv  action  was  taken  on  this  opinion. 
President  Taylor  died,  and  a  new  administra- 
tion succeeded;  and,  on  June  80,  1851,  the 
then  AttomevGeneral,  John  J.  Crittenden,  in 
response  to  Inquiry,  gave  it  as  his  opinion, 
differing  from  his  predecessor,  that  the  grant 
terminated  at  the  Raccoon  Fork.  The  ^cre- 
tary  of  the  Interior  concurred  in  the  opinion 
of  the  Attomey-Gkneral,  but  at  the  same  Ume 
continued  the  reservation  of  the  lands  from 
market  made  by  his  predecessor;  and  after- 
wards, believing  that  tne  question  of  title  was 
one  for  the  decision  of  the  courts,  approved 
the  selection  made  by  the  State,  up  to  the 
northern  limits,  without  prejudice  to  the  rights 
of  other  parties.  lis  letter  of  instructions  to 
the  Commissioner  of  the  General  Land  Office, 
of  date  October  29, 1851,  was  in  these  words: 

'^Depabtmbnt  of  the  Iktbriob, 

*'WasInfigtan,  October  29,  1851. 

"Sib:  I  herewith  return  all  the  papers  in  the 
Des  Moines  case,  which  were  recalled  from 
your  office  aUiut  the  first  of  the  present  month. 

••1  have  reconsidered  and  carefully  reviewed 
my  decision  of  the  26th  of  July  last,  and,  in 
doing  so,  find  that  no  decision  which  I  can 
make  will  be  final,  as  the  question  involved 
partakes  more  of  a  Judicial  than  an  executive 
character,  which  must  ultimately  be  determined 
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bv  the  Judicial  tribunals 
although  my  own  opinic 
struction  of  the  grant  is 
view  of  the  great  conflic 
the  executive  officers  of  1 
also  in  view  of  the  opinioi 
iurists  which  have  been 
favor  of  the  construction  i 
State,  I  am  willing  to  rec 
the  State,  and  to  approve 
out  prejudice  to  the  right 
other  parties,  thus  leavic 
the  proper  construction  o 
open  to  the  action  of  the  . 
please,  therefore,  as  soon  s 
submit  for  mv  approval  s 
been  prepared,  and  proce 
approval  lists  of  the  alien 
by  tbe  State  of  Iowa,  abo^ 
as  far  as  the  surveys  have 
hereafter  be  completed  an 
"Very  respectfully, 
A.  H.  H.  i 
"The  Commissioner  oi 
Office." 

And  the  lists  having  he\ 
the  Secretary  approved  i 
indicated  in  the  letter,  anc 
ted  to  the  state  authoritj 
land  offices. 

Subsequently,  and  at 
1859,  the  question  as  to  tt 
came  before  this  court,  at 
buque  dk  P,  R,  Co.  v.  Li\ 
How.  66  [16:  500],  it  was 
coon  Fork  was  tbe  nortbe 
and  that  the  State  took  n 
that  fork.  After  this  de( 
2, 1861,  a  Joint  resolutioo 
these  words: 

"Resolved  bv  the  Sena 
presentatives  or  the  Unite 
in  Congress  assembled .  Tl 
the  United  States  still  re 
land  along  the  Des  Moii 
the  mouth  of  the  Raccoon 
State  of  Iowa,  which  had 
State  improperlv  by  the  I 
terior,  as  psirt  of  the  gran 
approved  August  8,  184fl 
held  by  bona  fide  purchase 
Iowa,  be,  and  the  same  is 
to  the  State  of  Iowa."    (1 

And  on  July  12,  1862,  1 
'  "Be  it  enacted  by  the 
Representatives  of  the  Uc 
ica  in  Congress  assemblec 
lands  to  the  then  Territ 
improvement  of  the  Des 
by  the  Act  of  August  i 
tended  so  as  to  include  1 
(designated  by  odd  numb 
miles  of  said  river  betwe 
and  the  northern  boundai 
lands  are  to  be  held  and  s 
with  the  provisions  of  tl 
cept  that  the  consent  of 
given  to  the  application 
to  aid  in  the  construction 
Des  Moines  &  Minnesots 
ance  with  the  provisions  < 
eral  Assembly  of  the  Stai 
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Dature  thereunto  belonging."  These  were 
deeds  purporting  to  convey  a  full  title.  That 
is  the  general  ruTe»  and  such  is  the  import  of 
section  1282,  Code  of  Iowa,  1851,  prescribing 
forms  for  deeds. 

Even  if  there  were  no  such  statute  with  re- 
spect to  after- acc|uired  titles,  the  manifest  in- 
tent of  Congress  m  the  resolution  was  not  to 
transfer  the  title  to  the  State,  to  be  by  it  dis- 
posed of  as  it  saw  fit,  but  to  the  State  solely 
tor  the  benefit  of  bona  fide  purchasers.  The 
inference,  from  the  language,  standing  by 
itself,  is  made  certain  by  the  Act  of  1862, 
where  it  refers  to  the  lands  covered  by  this 
resolution  as  lands  "released  by  the  United 
States  to  the  grantees  of  the  State  of  Iowa, 
under  Uie  Joint  resolution  of  March  2, 1862." 
This  is  an  interpretation  by  Congress  of  the 
scope  of  that  resolution,  and  shows  to  whom 
Congress  intended  that  the  lands  should  pass. 

Was  the  Navigation  Company  a  bona  fide 
purchaser  under  the  State  ?  Of  course  if  it 
was,  the  other  defendants  who  hold  under  it 
also  were.  It  is  claimed  by  the  appellant  that 
the  bona  fide  purchasers  referred  to  were  cer- 
tam  parties  who  had  bought  portions  of  these 
lands  from  the  State  of  Iowa,  paying  cash 
therefor,  for  the  purpose  of  making  homes, 
«nd  who  had  taken  possession  thereof  and 
were  then  occupving  the  same.  But  the  term 
"  bona  fide  purchaser"  has  a  well  settled  mean- 
ing in  the  law.  It  does  not  require  settlement 
or  occupancy.  Any  one  is  a  boua  fide  pur- 
-chaser  who  buys  in  good  faith  and  pays  value. 
To  limit  the  term  a^*  here  used  to  settlers  is  to 
Interpolate  into  the  statute  a  restriction  which 
neither  the  language  nor  the  surrounding  cir- 
•cumstances  justify.  The  term  itself,  as  stated, 
has  no  such  restricted  meaning;  and  while  it 
may  be  that  there  were  individuals  holding 
tracts  which  the^  had  separately  settled  on 
«nd  paid  for,  yet  it  was  also  true  that  the  great 
body  of  the  lands  had  been  conveyed  to  the 
Navigation  Companv  in  payment  for  work 
•done  on  the  Des  Moines  improvement  This 
was  a  well  known  fact;  and  if  Congress  had 
intended  to  distinguish  between  settlers  and 
•other  purchasers,  it  would  have  used  langua^ 
whose  well  understood  meaning  included  both. 
If  anything  can  be  drawn  from  the  debates  in 
-Congress  at  the  time  of  the  passage  of  this 
resolution,  it  sustains  this  construction.  As 
^appears  from  the  Senate  proceedings,  when 
the  resolution  was  pending,  the  fact  that  a 
large  portion  of  these  lands  bad  been  conveyed 
to  the  Navigation  Company  for  work  done  on 
the  improvement,  was  stated,  and  an  attempt 
Tiras  made  to  limit  the  relinquishment  to  lands 
^'by  the  said  State  sold  to  actual  settlers." 
Instead  of  that,  the  words  now  used  were  in- 
serted, to  wit,  "bona  fide  purchasers  under  the 
State  of  Iowa.**  Congressional  Globe,  part  2, 
2d  Sess.,  86th  Congress,  1180  to  1183.  Inde- 
pendently, however,  of  any  inference  from 
these  Congressional  proceedings,  there  can  be 
no  doubt  that  a  party  doing  work  under  a 
<x>ntract  with  the  State,  making  a  settlement 
and  receiving  a  conveyance  of  these  lands  in 
payment  for  that  work,  is  a  bona  fide  pur- 
•chaser.  If  so,  thi9  cause  of  action  fails,  and 
the  bill  must  be  dismissed. 

But  t be  case  does  not  rest  here.  The  title 
to  these  lauds  has  often  been  brought  in  ques- 


tion  in  cases  determined  by  this  oomt,  tad  ill 
uniform  ruling  has  been  in  favor  of  the  nbd- 
ity  of  the  title  of  the  Navigation  Comptny. 
A  review  of  some  of  these  cases  wiD  be  n- 
structive.  In  WolcoU  v.  Det  Maina  0$.  mart, 
it  appeared  that  Wolcott  had  pnrdiased  fnn 
the  Navigation  Company,  the  principd  d^ 
fendant  in  this  case,  a  half  section  of  liad 
above  the  Raccoon  Fork,  and  received  a  to- 
ranty  deed  therefor.  On  the  decision  ia  Di- 
huque  d  R  B,  Oo.  v.  Litehfidd^  mpn,  thitthi 
grant  extended  only  to  the  Raccoon  Fork,  be 
sued  the  Navigation  Companv  for  brescfa  of 
covenant,  alleging  that  the  title  to  the  trut 
sold  had  failed.  This  court  affirmed  thejndg- 
ment  of  the  circuit  court  against  him.  After 
referring  to  its  decision  in  respect  to  the  ex- 
tent of  tne  grant  of  1846.  it  quoted  the  rewla- 
tion  of  1861  and  the  Act  of  1862.  and  added: 
"  If  the  case  stopped  here  it  would  be  verf 
dear  that  the  plaintiff  could  not  recover,  !<«, 
although  the  State  possrased  no  title  to  the  ]k 
in  dispute  at  the  time  of  the  conve}'aDce  10 
the  Des  Moines  Navigation  &  Railrcwd  Cooi- 
pany,  yet,  having  an  after-acquired  title  bf 
the  Act  of  Congress,  it  would  inure  to  the 
benefit  of  the  grantees,  and  so  in  respect  to 
their  conveyance  to  the  plaintiflL  Tub  ii  is 
accordance  with  the  laws  of  the  State  of  lowi." 
It  then  noticed  the  contention  of  the  plaiottir, 
that  the  title  to  this  tract  did  not  psai  tothi 
Navigation  Company  by  this  later  legislatioB, 
because  prior  thereto,  and  on  Mav  IS,  185i 
Congress  had  made  a  grant  to  the  olate  of  lii 
alternate  sections  on  each  side  of  oertaia  pro- 
posed  railroads,  to  aid  In  tbeir  oonstruciioa. 
The  tract  was  within  the  limits  of  tUi  fnat, 
but  the  court  held  that  the  title  to  it  did  Dd 
pass  thereby,  because  of  the  previous  lescjia* 
tion  made  in  1849,  the  grant  by  its  lenm  ei- 
cepting  from  its  operation  all  lands  iesun4 
by  "any  Act  of  Congress,  or  in  anyolbernisn- 
ner  by  competent  authority,  for  the  pnipoKof 
aiding  in  any  objects  of  internal  improvcaeats, 
or  for  any  purpoae  whatsoever.**  It  wID  be 
seen  that  this  decision  not  only  delermiDed  lbs 
validity  and  scope  of  the  resenratlon,  hot  aln 
interpreted  the  effect  of  the  resolntioa,  m 
operating  to  transfer  fall  title  to  tHe  Ksfiga- 
tion  Company. 

In  1878,  the  cases  of  Wittiawm  t.  Batn  ssd 
Cedar  Bapid$  R,  Co.  t.  La  Mmwa  Am.  A- 
84  U.  8.  17  Wall.  144  [81:  661]  and  i*M 
ffovMStead  Co.  v.  Det  Mnnm  Na9.  A  &  Cb.  M 
U.  S.  17  Wan.  158  [21: 622], were  dcddsd.  Tbi 
first  two  cases  were  disposed  of  by  oneopinioa. 
Both  were  suits  to  quiet  titfe.  One  lidi 
claimed  under  the  river  grant,  and  the  oitar 
under  the  railroad  grant  ^  1806.  Decnci  ii 
favor  of  the  river  grant  were  sustained.  Is 
the  opinion,  the  court  noticed  Ite  longooaM 
as  to  the  scope  of  the  original  grant,  snd  tke 
final  determination  thereof,  in  the  esK  of 
Dubuque  A  P.  B.  Co.  v.  LUd^Uld.  II  tks 
observed:  "This  decision  was  received  as  s 
final  settlement  of  the  long  oontnated  ^mwitm 
of  the  extent  of  the  grant  Bat  it  left  tks 
State  of  Iowa,  which  had  made  engsgeneatt 
on  the  faith  of  the  lands  oerttOcd  to  her. 
in  an  embarrassed  condition,  sod  it  dertimd 
the  title  of  the  Naviaatloii  Oompany  10  Iwdi 
of  the  value  of  hondrads  of  thousands  of  dol- 
lars, which  it  had  received  from  tbe  Stale  for 
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inooej»  labot  And  material  actually  expended 
■od  ramiabedL  What  was  also  equally  to  be 
■cigvelted  was,  that  many  persons,  purchasers 
for  Ttlue  from  the  State  or  the  Navigation 
Cbomii^,  found  their  supposed  title  an  invalid 
moB,  Aid  after  referring  to  the  legislation  of 
1861  and  1862,  it  added:  *<Tbis  Illative 
Urtoiy  of  the  title  of  the  State  of  Iowa,  and 
cf  those  to  whom  she  had  conveyed  the  lands 
€0rtifled  to  her  by  the  Secretary  of  the  Interior 
it  a  pait  of  the  grant  of  1846,  including  amone 
ker  grantees  the  Des  Moines  Navigauon  and 
Bafmiad  Ck>mpanv,  needs  no  gloas  or  criticism 
to  show  that  the  title  of  the  State  and  her  gran- 
is  perfect,  unless  impaired  or  defeated  by 
other  and  extrinsic  matter  which  would 
that  effect;"  and  closed  the  opinion  in 
words:  "We  therefore  reaffirm,  first, 
ttat  neither  the  State  of  Iowa,  nor  the  railroad 
companies,  for  whose  benefit  the  grant  of  1856 
was  made,  took  any  title  by  that  Act  to  the 
lands  then  claimed  to  belong  to  the  Des  Moines 
Birer  grant  of  1846;  and,  second,  that  by  the 
fobii  resolution  of  1861,  and  the  Act  of  1863, 
the  State  of  Iowa  did  receive  the  title  for  the 
nse  of  those  to  whom  she  had  sold  them  as 
|iart  of  that  grant,  and  for  such  other  purposes 
as  had  become  proper  under  that  grant." 

In  the  third  case,  which  was  also  a  contest  be- 
tween a  claimant  under  the  railroad  grant  and 
Darties  claiming  under  the  river  grant,  the  va- 
Ildily  of  the  latter  was  affirmed,  and  in  its 
opinion  the  court  said:  '*It  is,  therefore,  no 
miser  an  open  question  that  neither  the  State 
bf  Ju>wa  nor  the  railroad  companies,  for  whose 
benefit  the  grant  of  1856  was  made,  took  any 
title  by  that  Act  to  the  lands  then  claimed  to 
belong  to  the  Des  Moines  River  grant  of  1846, 
ind  toat  the  Joint  resolution  of  2d  of  March, 
1861,  and  the  Act  of  12th  of  July,  1862,  trans- 
ferred the  title  from  the  United  States  and 
vested  it  in  the  State  of  Iowa  for  the  use  of  its 
kiantees  under  the  river  grant."  ^ 

Agafai,  in  1879,  the  question  of  this  grant 
bsme  before  this  court  in  Wolsey  v.  Chapman^ 
101  U.  S.  755  [25:  915].  In  that  case  the  claim 
adverse  to  the  river  grant  originated  in  this 
Wi^:  On  September  4,  1841,  (ingress  passed 
Im  Act,  (5  Stat,  at  L.  458,)  by  the  eighth  sec- 
lion  of  which  there  was  granted  to  each  State 
E),000  acres  of  land  for  purposes  of  internal 
provement.  "Bj  the  constitution  of  Iowa, 
der  which  the  State  was  admitted,  this  erant 
Was  appropriated  to  the  use  of  common  schools 
KVmstitution  of  Iowa,  1846,  Article  9,  "School 
rands  and  Schools,"  section  8,)  and  this  ap- 

Spriation  was  assented  to  by  Congress  by  a 
del  Act.    (9  Stat,  at  L.  849.)    On  July  20, 
D,  the  agent  of  the  State  having  charge  of 
Mie  school  lands  selected  the  particular  tract 


the  State  to  the  Navigation  Company,  unricr 
which  Chapman  claimed,  beinesubsequent  lo 
the  patent  from  the  State  to  Wolsey,  it  was 
contended  that  the  former  could  not  question 
the  title  thus  previously  conveyed.  Upon  this 
matter  the  court  said:  *'0f  this  we  entertaiu 
no  doubt.  If  the  State  had  no  title  when  the 
patent  issued  to  Wolsey,  he  took  nothing  by 
the  grant.  No  question  of  estoppel  by  war- 
ranty arises,  neither  does  the  after-acquired 
title  inure  to  the  benefit  of  Wolsey,  because 
when  the  United  States  made  the  grant  in  1861  it 
was  .for  the  benefit  of  bona  fide  purchasers  from 
the  State,  under  the  grant  of  1846.  This  is 
evident  as  well  as  from  the  tenor  of  the  joint 
resolution  of  1861  as  from  the  Act  of  1862. 
The  relinquishment  under  the  joint  resolution 
is  of  all  the  title  which  the  United  States  re- 
tained in  the  tracts  of  land  above  the  Raccoon 
Fork,  'which  have  been  certified  to  said  State 
improperly  by  the  Department  of  the  Interior 
as  part  of  the  grant  by  the  Act  of  Congress  ap 

E roved  August  8,  1846,  and  which  is  now  held 
y  bona  fide  purchasers  under  the  State  of 
Iowa;'  and  bv  the  Act  of  1862  the  lands  are  in 
terms  to  be  held  and  applied  in  accordance 
with  the  provisions  of  the  original  grant.  This 
legislation,  being  in  pari  materia,  is  to  be  con- 
strued together,  and  manifests  most  unmistak- 
ably an  intention  on  the  part  of  Congress  to 
put  the  State  and  bona  fide  purchasers  from 
the  State  just  where  they  would  be  if  the 
original  Act  had  itself  granted  all  that  was 
flntdly  given  for  the  river  improvement.  The 
original  grant  contemplated  sales  by  the  Stale 
in  execution  of  the  trust  created,  and  the  bona 
fide  purchasers  referred  to  must  have  been 
purchasers  at  such  sales.  This  being  so,  the 
grant  when  finally  made  inured  to  the  ben^  9^ 
of  Chapman  rather  than  Wolsey."  * 

At  the  same  term  the  case  of  Litchfield  v. 
Webster  County  was  decided,  101^.  S.  778 
[25:  925].  The  question  in  that  case  was  at 
what  time  the  title  to  these  lands  passed  from 
the  United  States,  and  the  lands  became  sub- 
ject to  taxation.  In  disposing  of  that  question, 
the  Chief  Jvstice,  speaking  for  the  court,  ob- 
served: "We  think,  however,  that,  for  the 
year  1862  and  thereafter,  they  were  taxable. 
By  the  joint  resolution,  Congress  relinquished 
all  the  title  the  United  Slates  then  retained 
to  the  lands  which  had  before  that  time  been 
certified  by  the  Department  of  the  Interior  as 

Eart  of  the  river  grant,  and  which  were  held 
y  bona  fide  purchasers  under  the  State.  No 
further  conveyance  was  necessary  to  complete 
the  transfer,  and  the  description  was  sufficient 
to  identify  the  property.  The  title  thus  re- 
linquished inured  at  once  to  the  benefit  of  the 
purchasers  for  whose  use  the  relinquishment 
was  made.    AU  the  lands  involved  in  this  suit 


b controversy  as  a  part  of  this  school  grant; 
L  thereafter,  and  in  1858,  the  appropriate ;  had  been  certified,  and  Litchfiejd.  or  those  un- 
ings  being  had,  a  patent  was  issued  by   der  whom  he  claims,  were  bona  fide  purchas- 


State  to  Wolsey.  The  grant  of  1841  was 
which    required   selection,    and   so   no 

Its  accrued  to  the  State  to  this  tract  under 
grant  until  the  selection  on  July  20, 1850; 

that,  as  we  have  seen,  was  several  months 

V  the  lands  had  been  reserved  for  the  river 
mrilti  The  court,  in  an  elaborate  opinion  by 
Wkt^  Jvitiee  Waite,  reviewed  all  the  legisla- 
Isn  end  the  previous  decisions  of  the  court, 
isd  feaflSrmea  those  decisiqns.    The  deed  from 
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ers  from  the  State." 

Afi^ain,  in  1883,  the  case  of  Dvbuque  &  8.  C. 
JBL  Co.  V.  Des  Moines  Valley  R.  Co,,  109  U.  S. 
829  [27:  952],  came  to  this  court  on  error  to  the 
Supreme  Court  of  the  State  of  Iowa.  This 
was  an  action  to  recover  lands  and  quiet  title, 
and  in  which  the  parties  respectively  claimed 
under  the  railroad  grant  of  1856,  and  the  river 
grant;  and,  again,  the  Chi^f  Justice  delivered 
the  opinion  of  the  court,  and  in  it  SJiid:    '*  The 
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following  are  do  longer  open  questions  in  this 
court  .  •  •  Thatthe  Actof  JulylS,  1863,(chap. 
161, 12  Stat  at  L.  548),  transferred  the  title  from 
the  United  States  and  vested  it  in  the  State  of 
Iowa,  for  the  use  of  its  grantees  under  the 
river  grant.  Woicott  v.  Des  Moines  Co,  73  U. 
S.  5  Wall.  681  [18:  689];  WiUiarM  ?.  Baker,  84 
U.  S.  17  WalL  144  [21:  5611;  Iowa  Hofnestead 
Co,  V.  Dea  Moines  Nav.  d  H.  d  84  U.  S.  17 
Wall.  158  [21:  623];  Wolsey  v.  'Jhapman,  101 
U.  8.  755.  767  [25:  915, 919]. 

Still  later,  and  in  1886,  another  attempt  was 
made  to  disturb  the  title  held  under  the  river 
grant  in  the  case  of  BuUard  v.  Des  Moines  dt 
Ft,  D,  R.  Co.,  182  U.  S.  167  [30: 1123],  which 
also  came  here  on  error  to  the  Supreme  Court 
of  the  State  of  Iowa.  The  contention  in  that 
case  in  behalf  of  the  plaintiff  in  error  was  that 
the  resolution  of  1861,  which  relinquished  to 
the  State  the  title  to  lands  held  by  bona  fide 
purchasers  under  it,  operated  to  terminate  the 
reservation  from  sale  made  by  the  Land  Depart- 
ment for  the  benefit  of  the  river  grant,  and 
thus  left  all  lands  above  the  Raccoon  Fork  not 
then  held  by  bona  fide  purchasers  open  to  set- 
tlement and  free  for  the  attaching  of  any  other 
grant  from  that  time  and  up  to  the  Act  of  1862, 
which  in  terms  extended  the  river  grant  to  the 
northern  limits  of  the  State,  and,  of  course  in- 
cluded all  lands,  whether  held  by  bona  fide 
purchasers  or  otherwise.  But  this  court  sus- 
tained the  decision  of  the  Supreme  Court  of 
Iowa,  Hud  ruled  that  the  reservation  from  sale 
made  by  the  Land  Department  was  not  termi- 
nated by  the  resolution  of  1861,  but  continued 
in  force  until  the  Act  of  1863. 

Such  have  been  the  decisions  of  the  court  in 
[58€  respect  to  this  grant  and  titles,  decisions  run- 
ning through  twenty  five  years,  all  affirming 
the  same  thine,  and  all  without  dissent  It 
would  seem,  if  the  decisions  of  this  court 
amount  to  anything,  that  the  title  of  the  Navi- 
gation Company  to  these  lands  was  impregna- 
ble. Indeed,  the  emphatic  language  more  than 
once  used,  as  quoted  above,  appears  like  a 
protest  against  any  further  assault  upon  that 
title. 

Nor  has  this  line  of  decisions  been  confined 
to  this  court  It  runs  through  the  reports  of 
the  Supreme  Court  of  Iowa.  In  addition  to  the 
two  cases,  heretofore  referred  to,  coming  from 
that  court  to  this,  and  in  which  its  decisions 
were  sustained,  may  be  noticed  the  following: 
BeHofM  V.  Todd,  twice  before  that  court,  and 
reported  in  84  Iowa,  18,  and  89  Iowa,  309. 
This  was  an  action  of  ejectment  brought  by 
Bellows,  holding  under  the  Navigation  Com- 
pany, aeainst  IxKld,  claiming  to  have  settled 
upon  the  premises  under  the  pre-emption 
and  homestead  laws  of  the  United  States  in 
1860.  On  the  first  trial  the  court  refused  to 
eive  the  following  instruction:  "  If  the  jury 
find  from  the  evidence  that  the  lands  in  con- 
troversy were  certified  to  the  State  of  Iowa  in 
1853,  under  the  Act  of  Congress  of  8th  August, 
1846.  and  that  the  same  have  been  conveyed  by 
the  State  of  Iowa  to  the  Des  Moines  Naviga- 
tion and  Railroad  Company,  and  by  said  com- 
pany to  plaintiff's  erantors,  and  by  them  to  the 
])1aintiff  in  this  action,  then  the  plaintiff  is  en- 
titled to  recover."  When  the  case  came  before 
the  Supreme  Court  (84  Iowa,  18),  the  refusal  to 
give  this  instruption  was  adjudged  error,  and 
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the  case  remanded  for  a  new  trial.  Oo  the 
second  trial  the  plaintiff  requested  the  lolluw- 
ing  instruction:  "  The  plaintiff  in  tbii  icticn 
claims  title  to  the  lands  described  in  bis  peti- 
tion under  convevances  from  the  gnnteea  of 
the  Des  Moines  STavigation  &  Railioid  Com 
pany,  and  the  defendant  sa  one  erouod  of  hL« 
defense,  alleges  that  he  has  been  m  the  codUs- 
uous  occupation  and  possession  of  said  lioi 
for  ten  years  prior  to  the  commencement  of  ibis 
action,  and  that  by  reason  of  sucb  occupttioa 
and  possession  his  title  is  suDcrior  aoii  ptn 
mount  to  thai  of  the  plaintiff:  but  if  the  jurr 
find  from  the  evidence  that  this  land  wasrvrti 
fied  to  the  State  of  Iowa  under  the  Act  of 
Congress  of  August  8,  1846,  and  has  be«^  cc- 
veyed  by  the  State  to  the  Des  Moines  Xtrij».  t 
tion  &  Railroad  Company,  under  which 
plaintiff  holds,  then  the  State  bavine  soquind 
title  to  said  land  by  the  joint  rem)Iutii>a  of 
Congress  of  March  2,  1861.  the  title  of  the 
State,  so  acquired,  inures  to  the  benefit  of  uui 
company  and  its  grantees  sad  the  plaintiff. sad 
if  this  action  was  commenced  within  ihi  yon 
from  the  date  of  the  passage  of  said  Joiot  reso- 
lution, then  the  plaintiff  is  entitled  to  recover 
in  this  action,  notwithstanding  the  alleged 
occupation  and  possession  of  defendtni,* 
which  was  refused;  and  in  89  Iowa  the  lef oai 
to  give  this  instruction  was  sdjudged  error,  tad 
the  Judgment  reversed  and  the  case  remaaded. 
The  significance  of  this  instruction  isappsreai 
inasmuch  as  the  action  was  oommeooed  oa 
May  19,  1870,  less  than  ten  yean  from  the 
resolution  of  March,  1861.  In  fti  opiaioa  it 
this  last  case  the  court  observes  "  that  the  tide 
which  the  State  acquired  under  the  reaolid^si 
of  March  3,  1861,  mured  lo  the  benefit  of  ihi 
Des  Moines  Navigation  CompaDy  and  iv 
grantees,  under  the  circumstances  set  forth  is 
the  instruction,  is  elementaL  Hevisioo,  g  SSIO 
Code,  §  1981." 

In  addition,  there  is  a  aeries  of  cases  of  which 
Stryker  v.  Fblk  Oauniy,  23  Iowa,  Itl:  IM- 
field  V.  Hamilton  Ckfunty,  40  Iowa,  66,  isd 
Goodnow  V.  FFeMt,  67  Iowa,  654.  an  cnnplai 
in  which  it  was  held  that  these  landi  vcR  ^ 
subject  to  taxation  for  the  vear  IM.  Of 
course,  thev  could  not  be  subject  to  tanlfai 
unless  by  the  resolution  the  title  had  paMriart 
simply  from  the  United  States,  but  slsothrood 
the  State  to  its  grantees;  and  repeatedly,  a 
different  wavs,  is  it  asserted  in  the  opiniooiii 
these  cases  that  the  title  had  so  paard.  We 
have  thus  a  concurrence  of  opinioD  oo  the  ptft 
of  the  Supreme  Court  of  Iowa  and  this  coat 
for  a  quarter  of  a  century  in  favor  of  the 
validity  of  the  title  acquired  l^  the  Navlfliioi 
Company.  It  would  seem  as  thoa^  the  poisi 
of  rest  as  to  this  question  of  titte  oqghlhfftti* 
time  to  have  been  reached. 

But  the  government  is  tbe  camplainsak  ^ 
duced  doubtless  to  brinff  this  salt  bytbi  Art 
of  the  L^lature  of  March  88.  IM,  whU 
purports  to  relinquish  for  tbe  State  itt  tti* 
snd  to  reconvey  to  the  United  States  >'''*« 
right  and  title  to  these  lamia,  as  well  tf  ^tti  ^ 

urgent  appeals  of  the  settlers,  and  tbe  cm  ^ 
that  its  presence  as  a  party  InirodaMi  sis 

SuestioDs  into  the  UtigaUon,  qoMlMi  aot  i* 
11  affected  by  the  prfor  decWoBi.  Il  ii  * 
original  grantor.and  lis  contentioo  to  thM  vMt 
the  title  of  its  grantee  may  be  nassnikfablf 
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other  persons,  it  has  the  right  to  challeDge  it 
iMcause  the  grant  was  made  in  trust  for  a  spe 
dflc  purpose,  and  that  trust  has  not  been  prop- 
«riy  executed,  nor  the  lands  appropriated  to 
tbe  purposes  thereof.  That  the  proposition  of 
Ifiw  which  underlies  this  claim  is  correct,  can 
•ot  be  doubted.  The  grantor  of  lands  conveyed 
Id  trust  may  be  the  only  party  with  power  to 
iBomplain  of  the  breach  of  that  trust,  or  on 
gocount  of  such  breach  to  challenge  the  title 
p  the  bands  of  the  trustee  or  others  holding 
toder  him;  aod  the  title  conveyed,  voidable 
jpkme  at  its  instance,  may  be  good  as  against 
jID  the  world  besides. 
Before,  however,  examining  the  applicabil 
of  this  proposition  of  law  to  the  case  at 
1,  one  or  two  preliminary  thoughts  natu 
ly  arrest  the  attention.  There  has  been 
ig  delay  in  presenting  this  clainL  A  third 
a  century  has  passed  since  the  State  con 
J  to  the  Navigation  Company,  and  more 
a  quarter  of  a  century  since  Congress  re- 
laished  and  granted  to  the  State  the  title  to 
lands.  During  that  time  there  have  been 
relous  changes  in  the  population,  the  In 
es,  the  business  interests  of  the  State; 
ttures  and  courts  have  been  busy  deter 
ling  rights  and  establishing  relations  based 
the  vesting  of  title  in  the  Navigation 
ipany.  A  proposition  to  destroy  this  title, 
to  put  at  naught  all  that  has  been  accom 
led  in  respect  thereto  and  based  thereon 
Ig  these  years,  is  one  which  may  well 
us  pause.  While  it  is  undoubtedly  true 
when  the  government  is  the  real  party  in 
t,  and  is  proceeding  simply  to  assert  its 
rights  and  recover  its  own  property,  there 
be  no  defense  on  the  ground  of  laches  or 
lUoD,  (ZTht^Ai  States  v.  NashmOe,  0,  db  8t. 
B.  Co.,  lis  U.  8. 120, 125  r30:8l,  881;  United 
et  Y.Inaley,  ISO  U.  S.  2m  [32:968]);  yet  it 
also  been  decided  that  where  the  United 
is  only  a  formal  party,  and  the  suit  is 
in  its  name  to  enforce  the  rights  of  in- 
and  no  interest  of  the  government  is 
Ived,  the  defense  of  laches  and  limitation 
be  sustained  as  tbough  the  government 
oat  of  the  case,  and  the  litigation  was  car> 
on  in  name,  as  in  fact,  for  the  benefit  of 
ivate  parties.  United  States  v.  Beebe,  127  U. 
888 1&:1211.  In  that  case  a  bill  was  brought 
tbe  United  States  to  set  aside  certain  patents 
d  to  one  Roswell  Beebe,  and  the  charge 
that  Beebe  by  fraudulent  practices  ob- 
~  the  patents.  But  it  also  appeared  that 
individuals  claimed  to  have  equitable 
to  tbe  land  by  virtue  of  prior  locations; 
that  the  effect  of  a  decree  canceling  the 
Its  would  be  simply  to  enable  such  other 
to  perfect  their  e<^uitab1e  titles.  Forty- 
yean  had  elapsed  smce  tbe  patents  were 
1,  and  this  court,  declining  to  enter  into 
inqairv  as  to  whether  the  patents  were 
Intently  obtained,  ruled  that  the  defense 
laches  was  complecle,  because  the  govern- 
ras  only  a  nominal  and  not  the  real  party 
Hiterest 

lie  histOTy  of  the  present  litigation  shows 

the  long  contest  has  t>een  between  the  Nav- 

on  Company  and  its  grantees  on  the  one 

and  settlers  claiming  the  right  to  pre-emp- 

or  homestead,  or  parties  claiming  under 
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the  railroad  grants  on  the  other.    The  bill 
alleges: 

"And  complainant  further  alleges  and 
charges  that,  at  the  time  of  the  said  settlement 
of  1858,  and  at  fdl  other  times  theretofore, 
there  existed  in  the  constitution  of  tbe  State  of 
Iowa,  from  the  time  of  the  admission  of  said 
State  into  the  Union  in  1846,  a  provision  in  the 
words  following,  to  wit:  *  The  General  Assem- 
blv  shall  not  locate  any  of  the  public  lands 
which  have  been  or  may  be  granted  by  Con- 
gress to  this  State,  and  the  location  of  which 
may  be  given  to  tbe  General  Assembly,  upon 
lands  actually  settled,  without  the  consent  of 
the  occupant.  Tbe  extent  of  the  claim  of  any 
occupant  so  exempting  shall  not  exceed  three 
hundred  and  twenty  acres.'  That  at  tbe  time 
of  the  pretended  settlement,  so  made  between 
the  State  of  Iowa  and  the  said  Navigation 
Company,  and  at  all  times  when  the  State  has 
attempted  to  dispose  of  lands  covered  by  the 
grant  of  1846  and  the  said  Act  of  1862,  which 
are  in  controversy  in  this  suit,  said  lands  were 
occupied  by  persons  who  had  settled  upon 
them  in  tracts  of  not  more  than  320  acres  to 
each  person,  in  the  belief  that  they  were  open 
to  location,  settlement,  pre-emption,  and  pur- 
chase under  the  land  laws  of  the  United  States, 
and  at  said  time  they  were  occupying  said 
lands  in  tracts  not  larger  than  820  acres  to  each, 
and  the  said  State  of  Iowa  was  thereby  and 
therefore  prohibited  under  said  constitutional 
provision  from  disposing  or  attempting  to  dis- 
pose of  any  of  the  lands  in  controversv.  since 
none  of  said  persons  so  oocupyi.i^  said  lands 
consented  to  any  sale  or  disposition  of  them 
whatever." 

And  in  the  brief  of  the  Attorney-General  it 
is  stated  that  "  the  contest  here  is  not  between 
bona  fide  settlers  as  against  each  other,  but 
this  litigation  is  in  the  interest  of  bona  fide  set- 
lers  against  speculators  wbo  have  appropriated 
these  lands  in  violation  of  law  and  of  the  prin- 
ciples of  common  honesty." 

The  district  Judge,  deciding  this  case  in  the 
court  below,  said:  "  Any  purpose  to  call  in 
question  the  title  of  parties  in  actual  po^^session, 
holding  under  the  State  or  the  Navigation 
Company,  is  expressly  disclaimed  in  the  bill,  it 
being  averred  that  the  benefit  of  a  decree  in  fa- 
vor of  complainant  is  sought  only  as  to  such 
lands  as  are  now  actually  occupied  by  settlers 
who  do  not  hold  title  under  the  State  or  the  Navi- 
gation Company,the  same  amounting  to  109,057 
acres."  And,  after  deciding  the  le^  question 
in  favor  of  the  Navigation  Company,  he  goes 
on  to  discuss  and  suggest  what  in  equity  and 
justice  the  government  should  do  for  the  ben- 
efit of  these  settlers.  We  should  be  closing 
our  eyes  to  manifest  facts  if  we  did  not  per- 
ceive that  tbe  government  was  only  a  nominal 
party,  whose  aid  was  sought  to  destroy  the 
title  of  the  Navigation  Company  and  its 
grantees,  in  order  to  enable  the  settlers  to  per- 
fect their  titles,  initiated  by  settlement  and  oc- 
cupancy; sai  in  that  event,  the  delay  of  thirty 
years  is  such  a  delay  as  a  court  of  equity  for- 
bids. At  any  rale,  it  makes  most  apt  the  ob- 
servation of  Mr.  Justice  Miller,  speaking  for 
the  court  in  the  case  of  United  Aatea  v.  Tnroek" 
marUm,  98  U.  S.  61,  64  [25:98,  94],  in  which 
case  a  bill  had  been  filed  to  set  aside  a  decree 
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following  are  do  longer  open  questions  in  this 
court  .  •  •  Thatthe  Actof  July  12, 1862,(chap. 
161, 12  Stat  at  L.  548),  transferred  the  title  from 
the  United  States  and  vested  it  in  the  State  of 
Iowa,  for  the  use  of  its  grantees  under  the 
river  grant.  Woicott  v.  Des  Moines  Co,  73  U. 
S.  5  Wall.  681  [18:  C89];  WiUiams  v.  Baker,  84 
U.  8.  17  Wall.  144  [21:  5611;  loaa  HoinesUad 
Co,  V.  Des  MoiMS  Nav,  d  H.  d  84  U.  S.  17 
Wall.  158  [21:  622];  WoUey  v.  Thapman,  101 
U.  S.  755,  767  [25:  915, 919]. 

Still  later,  and  in  1886,  another  attempt  was 
made  to  disturb  the  title  held  under  the  river 
grant  in  the  case  of  BuUard  v.  Des  Moines  dt 
Ft,  D.  R,  Co,,  122  U.  8.  167  [30: 1123],  which 
also  came  here  on  error  to  the  Supreme  Court 
of  the  State  of  Iowa.  The  contention  in  that 
case  in  behalf  of  the  plaintiff  in  error  was  that 
the  resolution  of  1861,  which  relinquished  to 
the  State  the  title  to  lands  held  by  bona  fide 
purchasers  under  it,  operated  to  terminate  the 
reservation  from  sale  made  by  the  Land  Depart- 
ment for  the  benefit  of  the  river  grant,  and 
thus  left  all  lands  above  the  Raccoon  Fork  not 
then  held  by  bona  fide  purchasers  open  to  set- 
tlement and  free  for  the  attaching  of  any  other 
grant  from  that  time  and  up  to  the  Act  of  1862, 
which  in  terms  extended  the  river  grant  to  the 
northern  limits  of  the  State,  and,  of  course  in- 
cluded all  lands,  whether  held  by  bona  fide 
purchasers  or  otherwise.  But  this  court  sus- 
tained the  decision  of  the  Supreme  Court  of 
Iowa,  and  ruled  that  the  reservation  from  sale 
made  by  the  Land  Department  was  not  termi- 
nated by  the  resolution  of  1861,  but  continued 
in  force  until  the  Act  of  1862. 

Such  have  been  the  declsfons  of  the  court  In 
[58€  respect  to  this  grant  and  titles,  decisions  run- 
ning through  twenty  five  years,  all  a^rming 
the  same  tbinff,  and  all  without  dissent  It 
would  seem,  if  the  decisions  of  this  court 
amount  to  anything,  that  the  title  of  the  Navi- 
gation Company  to  these  lands  was  impregna- 
ble. Indeed,  the  emphatic  language  more  than 
once  used,  as  quoted  above,  appears  like  a 
protest  against  any  further  assault  upon  that 
titie. 

Nor  has  this  line  of  decisions  been  confined 
to  this  court.  It  runs  through  the  reports  of 
the  Su preme  Court  of  Iowa.  In  addition  to  the 
two  cases,  heretofore  referred  to,  coming  from 
that  coud  to  this,  and  in  which  its  decisions 
were  sustained,  may  be  noticed  the  following: 
Bellows  V.  Todd,  twice  before  that  court,  and 
reported  in  84  Iowa,  18,  and  89  Iowa,  209. 
This  was  an  action  of  ejectment  brought  by 
Bellows,  holding  under  the  Navigation  Com- 
pany, against  IxKld,  claiming  to  have  settled 
upon  the  premises  under  the  pre-emption 
and  homestead  laws  of  the  United  States  in 
1860.  On  the  first  trial  the  court  refused  to 
eive  the  following  instruction:  "  If  the  jury 
find  from  the  evidence  that  the  lands  in  con- 
troversy were  certified  to  the  State  of  Iowa  in 
1858,  under  the  Act  of  Congress  of  8th  August, 
1846.  and  that  the  same  have  been  couveyra  by 
the  State  of  Iowa  to  the  Des  Moines  Naviga- 
tion and  Railroad  Company,  and  by  said  com- 
pany to  plaintiff's  grantors,  and  by  them  to  the 
plaintiff  in  this  action,  then  the  plaintiff  is  en- 
titied  to  recover."  When  the  case  came  before 
the  Supreme  Court  (84  Iowa,  18),  the  refusal  to 
give  this  instruption  was  adjudged  error,  and 
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the  case  remanded  for  a  new  trial.  On  (he 
second  trial  the  plaintiff  lequested  the  follow 
ing  instruction:  "  The  plamtiff  in  thii  action 
claims  titie  to  the  lands  described  in  bit  peti- 
tion under  convevances  from  the  foaDteci  of 
the  Des  Moines  STavigatioD  &  Railioid  Com 
pany,  and  the  defendant,  as  one  ground  of  hL« 
defense,  alleges  that  he  has  been  m  the  coslio- 
uous  occupation  and  possession  of  said  lici 
for  ten  years  prior  to  the  commencemeotof  this 
action,  and  that  by  reason  of  sucb  occupftiioa 
and  possession  bis  title  is  supf^rioraod  pan 
mount  to  thai  of  the  plaintiff:  but  if  the  juir 
find  from  the  evidence  that  this  land  wasctrti 
fied  to  the  State  of  Iowa  under  the  Aa  (>f 
Congress  of  August  8, 1846,  and  has  be^ci- 
veyed  by  the  State  to  the  Des  Moines  Xtnjv  P 
tion  &  Railroad  Company,  under  vbicti 
plaintiff  holds,  then  the  State  bavin e  soquirtd 
titie  to  said  land  by  the  Joint  re«oluiiaa  of 
Congress  of  March  2,  18ol,  the  title  cf  ibe 
State,  so  acquired,  inures  to  the  benefit  of  aid 
company  and  its  i^ntees  and  the  plaiatiff.aBd 
if  this  action  was  commenced  within  tro  mn 
from  the  date  of  the  passage  of  said  Joiot'rMo- 
lution,  then  the  plaintiff  u  entitled  to  recover 
in  this  action,  notwithstanding  the  sllend 
occupation  and  poooeedon  of  defeodinV 
which  was  refused;  and  in  89  Iowa  the  ref otil 
to  give  this  instruction  was  adjudged  error,  ud 
the  judgment  reversed  and  the  case  remaaded. 
The  significance  of  this  instruction  issppunt. 
inasmuch  as  the  action  was  commeooed  oa 
May  19.  1870,  less  than  ten  yean  from  the 
resolution  of  March,  1861.  In  its  opiaioD  is 
this  last  case  the  court  oboenres  "  that  tbe  tide 
which  the  State  acquired  under  the  reaolid^si 
of  March  2,  1861,  inured  lo  the  benefit  of  the 
Des  Moines  Navigation  Company  tnd  iti 
grantees,  under  the  circomatanoes  set  forib  Si 
the  instruction,  is  elementaL  Revisioii,  S  ^1^ 
Code,  §  1981.** 

In  addition,  there  ia  a  seriea  of  cases  of  wUch 
Btryker  v.  Polk  County,  2d  Iowa,  lU:  IM- 
field  V.  Hamiltan  County,  40  Iowa,  66,  sad 
Goodnow  V.  FFeMt,  67  Iowa,  654,  an  cmnplai  . 
in  which  it  was  held  that  these  landi  m  % 
subject  to  taxation  for  the  vear  1811.  Of 
course,  thev  could  not  be  subject  to  tanlfai 
unless  by  the  reeolutinD  the  title  had  psMriart 
simply  from  the  United  States,  but  also  throod 
the  mate  to  its  grantees;  and  lepesttdly.  a 
different  wavs,  is  it  asserted  in  the  opiaiooiiB 
these  cases  that  the  title  had  ao  pawd.  We 
have  thus  a  concurrence  of  opinioD  oo  tbepsit 
of  the  Supreme  Court  of  Iowa  and  Ihii  coat 
for  a  quarter  of  a  century  in  favor  of  thr 
validity  of  the  titie  acquired  l^  the  Navittfioi 
Company.  It  would  seem  as  thoa^  the  poiol 
of  rest  as  to  this  question  of  tide  oughlfljiKi 
time  to  have  been  reached. 

But  the  government  is  the  cwnplaimak  ^ 
duced  doubtless  to  brins  this  salt  ^tbi  Ait 
of  the  Legislature  of  March  28.  IM.  wkiel 
purports  to  relinquish  for  the  State  itt 


and  to  reconvey  to  the  United  Statei  sB  ii  ^ 
right  and  titie  to  these  lands,  M  well  ai  bv  At  ^ 
urgent  appeals  of  the  settleia,  and  the  cMb  ^ 
that  its  presence  as  a  party  InmdoMi  sis 

auestions  into  the  litigation,  umsrtnBi  sot  il 
11  affected  by  the  prfor  decWoM.  It  ii  At 
original  grantor.and  itsoontentioo  to  thai  vMi 
the  titie  of  its  grantee  may  be  nnsssdUbblr 
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other  persons,  it  has  the  right  to  challenge  it 
because  the  grant  was  made  in  trust  for  a  spe 
ttRc  purpose,  and  that  trust  has  not  been  prop- 
erly executed,  nor  the  lands  appropriated  to 
tbe  purposes  thereof.  That  the  proposition  of 
Iftw  which  underlies  this  claim  is  correct,  can 
Bot  be  doubted.  The  grantor  of  lands  conveyed 
In  trust  may  be  the  only  party  with  power  to 
complain  of  the  breach  of  that  trust,  or  on 
•eoount  of  such  breach  to  challenge  the  title 
Id  the  hands  of  the  trustee  or  others  holding 
under  him;  aod  the  title  conveyed,  voidable 
•Icme  at  its  instance,  may  be  good  as  against 
«I1  the  world  besides. 

Before,  however,  examining  the  appHcabil 
ii|y  of  this  proposition  of  law  to  the  case  at 
tnnd,  one  or  two  preliminary  thoughts  natu 

Kty  arrest   the    attention.    There  has  been 
g  deUiy  in  presenting  this  claim.    A  third 
0f  a  century  has  passed  since  the  State  con 
to  the  Navigation  Company,  and  more 
a  quarter  of  a  century  since  Congress  re- 
[uished  and  granted  to  the  State  the  title  to 
lands.    During  that  time  there  have  been 
relous  changes  in  the  population,  the  in 
68,  the  business  interests  of  the  State; 
itures  and  courts  have  been  busy  deter 
ling  rights  and  establishing  relations  based 
A  the  vesting  of  title  in  the  Navigation 
ipany.    A  proposition  to  destroy  this  title, 
to  put  at  naught  all  that  has  been  accom 
led  in  respect  thereto  and  based  thereon 
ig  these  years,  is  one  which  may  well 
ike  us  pause.    While  it  is  undoubtedly  true 
when  the  government  is  the  real  party  in 
^,  and  is  proceeding  simply  to  assert  its 
rights  and  recover  its  own  property,  there 
be  no  defense  on  the  ground  of  ladies  or 
ion, (United  StaUs  v.  Nashville,  0.  d  8t, 
JR  Co.,  lis  D.  8. 120. 125  [30:81, 881;  United 
V.  Inaley,  130  U.  S.  2fe  [32:968]);  yet  it 
also  been  decided  that  where  the  United 
es  is  only  a  formal  party,  and  the  suit  is 
;ht  in  its  name  to  enforce  the  rights  of  in- 
lnidSy  and  no  interest  of  the  government  is 
Ived,  the  defense  of  laches  and  limitation 
be  sustained  as  though  the  government 
oat  of  the  case,  and  the  litigation  was  car- 
on  in  name,  as  in  fact,  for  the  benefit  of 
Wate  parties.     United  States  v.  Beebe,  127  U. 
888 1&:1 21 1.    In  that  case  a  bill  was  brought 
tbe  United  States  to  set  aside  certain  patents 
d  to  one  Roswell  Beebe,  and  the  charge 
that  Beebe  by  fraudulent  practices  ob- 
'  tbe  patents.    But  it  also  appeared  that 
individuals  claimed  to  have  equitable 
to  the  land  by  virtue  of  prior  locations; 
that  the  effect  of  a  decree  canceling  the 
Its  would  be  simply  to  enable  such  other 
to  perfect  their  e(][u{tab1e  titles.    Forty- 
yean  had  elapsed  since  the  patents  were 
1,  and  this  court,  declining  to  enter  into 
inquirv  as  to  whether  the  patents  were 
luiently  obtained,  ruled  that  the  defense 
ladies  was  complex,  because  the  govern- 
was  only  a  nominal  and  not  the  real  party 
Hiterest 

lie  history  of  the  present  litigation  shows 

tbe  long  contest  has  been  between  the  Nav- 

bn  Company  and  its  grantees  on  the  one 

and  settlers  claiming  the  right  to  pre-emp- 

or  homestead,  or  parties  claiming  under 


the  railroad  grants  on  the  other.    The  bill 
alleges: 

"And  complainant  further  alleges  and 
charges  that,  at  the  time  of  the  said  settlement 
of  1858,  and  at  ^1  other  times  theretofore, 
there  existed  in  the  constitution  of  tbe  State  of 
Iowa,  from  the  time  of  the  admission  of  said 
State  into  the  Union  in  1846,  a  provision  in  the 
words  following,  to  wit:  '  The  General  Assem- 
blv  shall  not  locate  any  of  the  public  lands 
which  have  been  or  may  be  granted  by  Con- 
gress to  this  State,  and  the  location  of  which 
may  be  given  to  the  General  Assembly,  upon 
lands  actually  settled,  without  the  consent  of 
the  occupant.  Tbe  extent  of  the  claim  of  any 
occupant  so  exempting  shall  not  exceed  three 
hundred  and  twenty  acres.'  That  at  tbe  time 
of  the  pretended  settlement,  so  made  between 
the  State  of  Iowa  and  the  said  Navigation 
Company,  and  at  all  times  when  the  State  has 
attempted  to  dispose  of  lands  covered  by  the 
grant  of  1846  and  the  said  Act  of  1862,  which 
are  in  controversy  in  this  suit,  said  lands  were 
occupied  by  persons  who  had  settled  upon 
them  in  tracts  of  not  more  than  320  acres  to 
each  person,  in  the  belief  that  they  were  open 
to  location,  settlement,  pre-emption,  and  pur- 
chase under  the  land  laws  of  the  United  States, 
and  at  said  time  they  were  occupying  said 
lands  in  tracts  not  larger  than  820  acres  to  each, 
and  the  said  State  of  Iowa  was  thereby  and 
therefore  prohibited  under  said  constitutional 
provision  from  disposing  or  attempting  to  dis- 
pose of  any  of  tbe  lands  in  controversy,  since 
none  of  saJd  persons  so  occupying  said  lands 
consented  to  any  sale  or  disposition  of  them 
whatever." 

And  in  the  brief  of  the  Attorney-General  it 
is  stated  that  "the  contest  here  is  not  between 
bona  fide  settlers  as  against  each  other,  but 
this  litigation  is  in  the  interest  of  bona  fide  set- 
lers  against  speculators  who  have  appropriated 
these  lands  in  violation  of  law  and  of  the  prin- 
ciples of  common  honesty." 

The  district  judge,  deciding  this  case  in  the 
court  below,  said:  "  Any  purpose  to  call  in 
question  the  title  of  parties  in  actual  possession, 
holding  under  the  State  or  the  Navigation 
Company,  is  expressly  disclaimed  in  the  bill,  it 
being  averred  that  the  benefit  of  a  decree  in  fa- 
vor of  complainant  is  sought  only  as  to  such 
lands  as  are  now  actually  occupied  by  settlers 
who  do  not  hold  title  under  the  State  or  the  Navi- 
gation Company,the  same  amounting  to  109,057 
acres."  And,  after  deciding  tbe  legal  question 
in  favor  of  the  Navigation  Company,  he  goes 
on  to  discuss  and  suggest  what  in  equity  and 
justice  the  government  should  do  for  the  ben- 
efit of  these  settlers.  We  should  be  closing 
our  eyes  to  manifest  facts  if  we  did  not  per- 
ceive that  the  government  was  only  a  nominal 
party,  whose  aid  was  sought  to  destroy  the 
title  of  the  Navigation  Company  and  its 
grantees,  in  order  to  enable  the  settlers  to  per- 
fect their  titles,  initiated  by  settlement  and  oc- 
cupancy; anJ  in  that  event,  the  delay  of  thirty 
years  is  such  a  delay  as  a  court  of  equity  for- 
bids. At  any  rale,  it  makes  most  apt  the  ob- 
servation of  Mr.  Justice  Miller,  speaking  for 
the  court  in  the  case  of  United  Aatee  v.  TnToek- 
morton,  98  U.  8.  61,  64  [25:98,  941,  in  which 
case  a  bill  had  been  filed  to  set  aside  a  decree 
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rendered  more  than  twenty  yean  before.  "It 
is  true  that  the  United  States  is  not  bound  by 
the  Statute  of  Limitations,  as  an  individual 
would  be.  And  we  have  not  recited  any  of 
the  foregoing  matters  found  in  the  bill  as  suffl- 
cdent  of  itself  to  prevent  relief  in  a  case  other- 
wise properly  cognizable  in  eauity:  But  we 
tbink  these  are  good  reasons  why  a  bill  which 
seeks  under  these  drcumstances  to  annul  a  de- 
cree thus  surrounded  by  everv  presumption 
which  should  give  it  support,  shall  present  on 
its  face  a  clear  and  unquestionable  ground  on 
which  the  jurisdiction  ft  invokes  can  rest." 

Even  if  this  be  regarded  as  a  bill  brought  by 
the  United  States  simply  to  protect  its  own  in- 
terests, and  recover  its  own  propertv,  still  it  is 
well  settled  that  where  relief  can  be  granted 
only  by  setting  aside  a  grant,  a  patent,  or  other 
evidence  of  title,  issued  by  the  government,  in 
the  orderly  administration  of  the  affairs  of  the 
Land  Department,  the  evidence  in  support 
must  be  clear,  strong,  and  satisfactory.  Muni- 
ments of  title  issued  by  the  eovernment  are 
not  to  be  lightly  destroyed.  Kansas  dty,  L, 
4S:8,  K.  R.  Co.  v.  Atty-Qen.  118  U.  S.  683 
[30:  2811;  MaxweU  Land  Orant  Case,  121  U. 
S.  825,  381  [80:  949,  959];  Colorado  Coal  d  I. 
Co.  V.  United  States,  123  U.  S.  807  [81:  182]. 
In  the  second  of  these  cases,  Mr.  Justice  Miller, 
speaking  for  the  court  said:  "It  is  not  to  be 
admitted  that  the  titles  by  which  so  much 
property  in  this  country  and  so  many  rights 
are  held,  purporting  to  emanate  from  the  au- 
thoritative action  of  the  officers  of  the  govern- 
ment. <Hid,  as  in  this  case,  under  the  seal  and 
signature  of  the  President  of  the  United  States 
himself,  shall  be  dependent  upon  the  hazard  of 
successful  resistance  to  the  whims  and  caprices 
of  every  person  who  chooses  to  attack  them  in 
a  court  of  justice;  but  it  should  be  well  under- 
stood that  only  that  class  of  evidence  which 
commands  respect,  and  that  amount  of  it  which 
produces  conviction,  shall  make  such  au  at- 
tempt successful." 

Returning  now  to  ^ue  special  contention  on 
the  part  of  the  gcwcrnment:  It  is  scarcely 
necessary  to  determine  whether  the  trust  was 
one  following  the  lands,  or  merely  in  the  pro- 
ceeds of  the  sales  of  the  lands,  and  whose 
faithful  performance  is  a  question  only  be- 
tween the  United  States  and  the  State,  as  was 
finally  determined  to  be  the  state  of  the  trust 
created  by  the  "swamp  land"  grant  Mills 
Counti/v.  C/iicago,  B.  &Q.  A  (5. 107  U.  S. 
557  [27:  578].  We  pass  rather  to  inquire  in 
what  manner  the  State  performed  the  duties  or 
trust  imposed  by  the  acceptance  of  this  grant, 
in  so  far  as  such  performance  affects  the  title 
to  the  lands  in  controversj.  The  general  pur- 
pose of  the  grant  was  to  aid  the  Territory  or 
State  in  improving  the  navigation  of  the  Des 
Moines  River.  The  second  section  of  the  Act 
prescribed  the  conditions  under  which  the  Ter- 
ritory or  State  might  sell  the  lands,  as  follows: 

"Sec.  2.  And  be  it  further  enacted,  Thatthe 
lands  hereby  granted  shall  not  be  conveyed  or 
disposed  of  by  said  Territory,  nor  by  the  State 
to  l)e  formed  out  of  the  same,  except  as  said 
improvements  shall  progress;  that  is.  the  said 
Territory  or  State  may  sell  so  much  of  said 
lands  as'shall  produce  the  sum  of  thirty  thous- 
and dollars,  and  then  Uie  sales  shall  cease, 
until  the  governor  of  said  Territory  or  State 


shall  certify  the  fact  to  the  President  of  the 
United  States,  that  one  half  of  said  saiL  bai 
been  expended  upon  said  improvement,  vben 
the  said  Territory  or  State  may  sell  tnd  con- 
vey a  quantity  oz  the  residue  of  stid  lands, 
Bumcient  to  replace  the  amount  expended,  and 
thus  the  sales  shall  prosjesa  as  the  procttdi 
thereof  shall  be  expended,  and  the  fact  of  luck 
expenditure  shall  be  certified  as  aforesaid.'' 

The  third  section  declared  that  ibe  pria  , 
should  not  be  less  than  the  minimum  price  of 
other  publiclands.  So  that  all  that  the  Act 
provided  for  was,  that  the  State  sbonld  appro- 
priate the  lands  to  the  improvement  of  iberir- 
er;  that  it  should  make  no  sales  at  \tm  iLu 
$1.25  per  acre;  and  that  its  sales  should  not  an- 
ticipate its  expenditures  by  more  than  !$>.•.( «j. 
Now,  it  is  not  pretended  that  the  State  ^)pr>> 
priated  the  lands  to  any  other  purpose,  or  iLit 
the  price  at  which  it  sold  was  less  than  |L23 
per  acre.  The  contract  between  it  sod  tut 
Navigation  Company  provided  for  o^crej 
ances  only  as  the  work  progressed,  and  moner 
was  expended  by  the  company;  and  ibe  «iue 
ment  proposed  by  the  Legislature  and  accepted 
by  the  company,  and  thet  certificate  made  W 
the  ^vemor  to  the  President,  showed  that  \it 
Navigation  Company  had  expended  monej 
enough  to  Justify  the  conveyance  of  sU  \is 
lands  which  were  in  fact  conveyed.  On  the 
face  of  the  tnmsaction,  therefore,  the  datis  0 
imposed  by  the  trust  were  exactly  and  properr 
performed,  and  the  title  to  the  Navigation  Coa- 
pany  passed  to  it  in  strict  compliance  with  tk 
very  letter  of  the  statute.  But  it  Is  esreeAir 
contended  that  the  Navigation  Company  «« 
not  a  bona  fide  purchaier;  that  while  it  caimei 
to  have  expenaed  $830,000  on  the  improTe 
ment,  in  truth  it  had  not  expended  half  that 
amount;  that  by  means  of  its  false  represeau 
tions,  and  by  threats  of  bringing  suit  aeuMt 
the  State  and  obtaining  damages  againA  it.  ic 
induced  the  Legislature  to  past  the  reiolaira 
of  1858,  offering  terms  of  settlement:  that  tiie 
work  of  improving  the  river  whs  an  finished. 
not  more  than  one  tenth  of  the  worknectJA.7 
therefor  having  been  done;  and  that  ibe  :sa:« 
has  wholly  abandoned  the  undertaking. 

With  respect  to  the  last  two  allrpaiioci  it » 
not  perceived  how.  if  true,  thoy  can  affect  the 
title  of  the  Navigation  Company  to  Und$  deed- 
ed by  the  State  to  it  in  payment  of  vorkdoas 
Surely  the  title  to  lands  which  the  Sute  m- 
veyed  at  the  inception  of  the  underak^nt 
either  for  cash  or  for  work  done  thcKoa.  cai- 
not  fail  because  the  Stale  failed  to  codNc* 
the  improvement.  No  land  could  have  tcvi 
sold  if  the  purchaser's  title  had  depended  vr* 
such  a  condition. 


If  we  examine  the  testimony,  there  iiic6> 
ing  in  it  worthy  of  mention  tendineioinpeatil 
the  bona  fides  of  the  transaction  betwcca  \M 
State  and  the  Navigation  Company.  Oa!? 
one  witness  was  offered  by  the  plainuff  u 
prove  the  amount  of  work  done  bv  the  Navi- 
gation Company,  and  the  infiuencea  hr  whKft 
the  action  of  the  Legialature  was  induced,  aai 
his  testimony  carriee  on  ita  face  abundant  rn 
dences  of  its  own  un worth inesa  In  the  fa:* 
of  the  deliberate  proceedings  of  the  Lrcvian:* 
and  the  executive  officers  of  the  Slate,  is  it 
spect  to  a  matter  of  public  Intercat.  opca  le  t^ 
spection  and  of  common  knowlnirv.  «■»- 
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fliing  more  than  the  extravagant  and  Improba- 
ble statements  of  one  witness,  made  thirty 
yttn  after  the  event,  is  necessary  to  overthrow 
-the  settlement  Indeed,  counsel  for  the  gov- 
«niment  make  slight  reference  to  this  testi- 
mony; bat  rest  their  case  upon  the  allegations 
af  the  bUI,  which  as  against  the  principal  de- 
fendant, the  Navigation  Companv,  were  ad- 
Bitted  by  demurrer.  It  is  urged  that  there  is 
an  express  averment  that  the  Navigation  Com- 

Kny  and  its  grantees  are  not  and  never  were 
na  fide  purchasers  of  the  lands,  or  any  part 
fhereof.  But  such  a  general  averment,  tbouch 
vepeated  once  or  twice,  is  to  be  taken  as  quaii- 
B&l  and  limited  by  the  specific  facts  set  forth 
to  show  wherein  the  transaction  between  the 
State  and  the  Navigation  Company  was  fraud- 
ulent. Where  a  bill  sets  out  a  series  of  facts 
tenstituting  a  transaction  between  two  parties, 
a  demurrer  admits  the  truth  of  those  facts  and 
•U  reasonable  inferences  to  be  drawn  there- 
from, but  not  the  conclusion  which  the  pleader 
Iws  seen  fit  to  aver.  And  the  fact  which  stands 
oat  conspicuously,  is  the  resolution  proposing 
settlement,  which  passed  the  Legislature  of  the 
State  of  Iowa  in  March,  1858.  That  act  is  be- 
mod  challenge.  The  knowledge  and  good 
lidth  of  a  Le^slature  are  not  open  to  question. 
Ift  is  conclusively  presumed  that  a  Legislature 
'acts  with  full  knowledge,  and  in  good  faith. 
9%  it  true  the  bill  alleges  that  its  passage  was 
Indaced  by  the  Navigation  Company,  by  false 
jepresentations  and  threats  of  suits;  but  such 
«  allegation  amounts  to  nothing.  In  Cooley's 
NOcmstitutional  Limitations  (5th  ed.)  222,  the 

Snthor,  citing  several  cases,  observes:  "From 
rbat  examination  has  been  given  to  this  sub- 
ject, it  appears  that  whether  a  statute  is  consti- 
fntional  or  not  is  always  a  question  of  power; 
Jhat  is,  a  question  whether  the  Legislature  in 
pulicular  case,  in  respect  to  the  subject- 
itter  of  the  Act,  the  manner  in  which  its  ob- 
is to  be  accomplished,  and  the  mode  of  en- 
ig  it,  has  kept  within  the  constitutional 
lits  and  observed  the  constitutional  condi- 
fffooa.  In  anv  case'  in  which  this  question  is 
jmswered  in  the  affirmative,  the  courts  are  not 
liberty  to  inouire  into  the  proper  exercise 
the  power.  They  must  assume  that  legisla- 
m  d&cretion  has  been  properly  exercised. 
Cfvidence  was  required,  it  must  be  supposed 
It  it  was  before  the  Legislature  when  the  Act 
passed;  and  if  any  special  finding  was  re- 
Bd  to  warrant  the  passage  of  the  special 
it  would  seem  that  the  passage  of  the  Act 
\  might  be  held  to  be  equivalent  to  such 
ing.  And,  although  it  has  sometimes  been 
at  the  bar  that  the  courts  ought  to  in- 
into  the  motives  of  the  Legislature  where 
and  corruption  were  alleged,  and  annul 
action  if  the  allegations  were  established, 
argnment  has  in  no  case  been  acceded  to  by 
(paiciaiy,  and  they  have  never  allowed  the 
to  be  entered  upon.'  See  also 
V.  Peck,  10  U.  8.  6  Cranch.  87  [8: 
I;  BsB  parte  McCardle,  74  U.  8.  7  Wall.  6D6 
:  2841;  Doyle  v.  Canttnental  Ins.  Co,  94  U. 
Snjiii  1481;  P&weU  v.  Pennsylvania,  127 
B.  078  [82:  253].  And  hi  this  case  the  cir 
wtances  surrounding  the  transaction  pre- 
le  the  idea  of  misconduct  or  ignorance  on 
part  of  the  Legislature.  The  threat  of 
i;  when  the  State  could  not  be  sued  except 

I  U.8. 


at  its  own  will,  could  not  have  been  very  per- 
suasive.   The  work  done  by  the  Navigation 
Company  was  open  to  inspection.    It  was  done 
along  the  line  of  the  principal  river  in  the 
State.    It  was  in  fact  made  a  matter  of  exami- 
nation and  report;  and,  while  the  amount  ex* 
j^ciided  by  the  Navigation  Company  might  not 
have  been  known  to  the  exact  dollar,  yet,  in  a 
general  way,  the  cost  of  what  had  been  done 
could  easily  have  been  ascertained,  and  must 
have  been  known.     But  if  no  lack  of  good 
faith  can  be  imputed  to  the  State,  the  party 
making  the  offer  of  settlement,  does  it  not  fol- 
low necessarily  that  none  can  be  imputed  to 
the  Navigation  Company,  the  party  accepting 
the  offer;  for  how  can  fraud  be  imputed  to  one 
who  simply  accepts  terms  of  settlement  volun- 
tarily offered  by  another?    And  if  tbis  settle- 
ment was  made  in  good  faith  and  without 
fraud,  is  it  not  clear  that  the  Navigation  C(ini- 
pany,  taking  the  lands  which  the  State  offered 
m  payment  for  the  work  which  it  bad  done, 
took  those  lands  as  a  bona  fide  purchaser,  and, 
therefore,  comes  within  the  letter  and  spirit  of 
the  resolution  of  1861?    And  here  the  signiii- 
cance  of  this  resolution  is  evident.    It  was 
passed  by  Congress  after  the  settlement  pro- 
posed by  the  Iowa  Legislature  in  1858,  had 
been  accepted  by  the  Navigation  Company, 
and  deeds  had  passed  in  accordance  therewith. 
Its  passage  imports  full  knowledge  of  anteced- 
ent facts  upon  which  it  is  based.    In  PoxoeU  v. 
Pennsylvania,  127  D.  8.  678,  686  r32: 258. 357], 
referring  to  action  had  by  the  Legislature  of 
the  State,  this  court  said:    *'The  Legislature 
of  Pennsylvania,  upon  the  fullest  investigation 
as  we  must  conclusively  presume,  and  upon 
reasonable  grounds,  as  must  be  assumed  from 
the  record,"  etc.   So,  Congress,  by  this  resolu- 
tion of  1861,  knowing  that  tbis  settlement  had 
been  offered  by  the  State  of  Iowa  and  accepted 
by  the  Navigation  Company,  knowing  that 
such  act  on  the  part  of  the  Legislature  conclu- 
sively implied  full  knowledge  and  good  faith, 
and  that  an  acceptance  of  such  offered  settle- 
ment by  the  Navigation  Company  also  implied 
good  faith,  knowing  also  that  the  conveyances 
made  under  this  settlement  embraced  the  major 
portion  of  the  lands,  must  be  assumed  to  have 
aj)proved  such  settlement  and  intended  to  re- 
linquish to  the  Navigation  Company  the  title 
supposed  to  have  been  conveyed  by  the  settle- 
ment and  deeds.    Surely  it  cannot  be,  that 
when  it  knew  the  import  and  implication  of 
the  legislative  Act,  Congress  thought  to  repu- 
diate It,  or  invite  investigation  into  a  matter 
which  otherwise  stood  foreclosed  of  all  in- 
quiry.   As  its  own  acts  were  free  from  impu- 
tation, it  knew  that  the  acts  of  the  Legislature 
of  the  State  of  Iowa  were  also  free  from  im- 
putation, and  that  a  settlement  which  that  Leg- 
islature had  offered  could  not  be  cha]len>sed 
for  fraud;  and  with  that  knowledge  it  con- 
firmed the  title  which  the  Legislature  of  Iowa 
had  attempted  to  convey.    Surely  under  those 
circumstances  the  courts  are  not  at  liberty  to 
probe  the  matters  surrounding  this  settlement, 
to  see  if  some  party  did  not  misrepresent  the 
facts,  and  utter  falsehoods.    So,  if  we  narrow 
the  inquirv  to  the  mere  language  of  the  bill,  in 
view  of  all  the  facts  disclcwed  therein,  and  of 
those  legislative    and    Judicial    proceedings 
which  are  matters  of  common  knowledge  and 
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Deed  not  be  averred,  it  is  evident  that  the  gov-  7.  Section  800  of  the  Bevlwd  Statutw  doa  m 

ernment  has  not  made  out  its  case.    And,  if  snpply  »  complete  protection  from  all  tto  perfli 

ive  broaden  the  inquiry  to  all  the  facte  dia-  ««in«t  which  the  oonstitotioiial  prohltadoo  vu 

closed  by  the  testimony,  it  is  clear  beyond  de^edtoguMd^andisnotaftmiab^ 

doubt  that  the  Naviration  Company  was  a  ^   m  ^wof^oonBtitutlonaliirofWoo,t«K. 

bona  fide  purrhaser  withm  the  meamng  of  the  utoiTloactmenrt^ 

resolution  of  1861,  and  mtended  as  a  benen-  lute  ImmuDity against futaieproeeootloii lor tti 

•clary  thereunder.  offense  to  which  the  queetlon  zelatfl& 

Ii  follows  from  these  conclusions  that  there  P^     1028.1 

was  no  error  in  the  ruling  of  the  circuit  court  .        ^  t^     -»        \^  ^^. .  -  • 

dismissinfir  the  bill,  and  iU'daeree  U  affirmed.  Argued  Dee.  9. 20. 1891.    Deetded  Jmm.  U,  ISX. 


f .  .^,  A  PPEAL  from  a  Judgment  of  the  Circdt 

^^"^  CHARLES  COUNSELMAN,  Appt.,  ^  Court  of  the  United  SUto  for  the  Northen 

ff  DiFlnct  of  Ilunoia,  dismissing  a  petitioo  for  t 

FRANK    HITCHCOCK,    Marshal    of    the  !!SL  ""^izilS^^i^ «- JSSr^^ 

OF  Illinois.  See  same  caSc  beloVT 44  Fid.  RcplM? 

^     -.  -,  «      _^   .     ........  Th«  'acts  are  stated  in  the  opinion. 

(pee  8.  a  Reporter's  ed.  647-688.)  Meem.  John  N.  Jewett  fmd  4mmm  C 

Fifth  Amendment  to  Constitution  applies  to  pro-  ^SJ^^(?I  ?,?i^!Jf^»:^  au*^^  «««.♦ ...  ««. 
!.^^^v«>^  A^ Av«^  ««>,  «^  A,. ^.^.^^M^'m^'iL^  ^ ^mmfw^Mmm       *- ^e  gTancl  jury  oi  tnc  distncl  ooort  wu  oo( 

^^it{Z!£ItfJ^S:Jr^^^jr^  ta  the  exercfte  of  its  proper  and  fecinmau 

fiom  testijytng  to  ranroaa  rates — net),  otat,  „„4u^_ji-- ;_,  ^w*««*»r.»i..*. ♦Kii« ■—#«—•;««- 

^  S60,  d^  not  take  awaypHvilege  ofmtness-  *"tho"^y  ^LP'f^^it^S  ***f JL°^?^u. 

5^f,:;r^l^&'''^"''  m».««.<».«fla»-M«      a  wiwes^  shall  not  be  compelled  to  wb 

future  proteeutton.  diaclosurw  or  give  teMtoonySrblch  wwU 

■    nn.     -•_<•       _.       ..   ^..   n^w  .       ^      a  tcDd  to  Criminate  himwlf,  or  cubjeel  U.  to 


polled  In  any  criminal  case  to  be  a  witness  against  -,  '5'*?^'?*!??  \^^'  8  Atk.  ^^i^^  \ 

himself  extends  to  a  proceeding  before  a  grand  **^»  i^^^?^»  Harnmfn   r.   oeyUaft,  1 

Jury.  Atk.  528;    Wigram,   DiaooTwy,  61;  fWaa 

•2.   In  an  investigation  by  a  grand  Jury  of  alleged  v.  Boiton,  8  Yea.  Jr.  868;    Paxttm,  v.  Lmigim, 

violations  of  the  Act  of  Congress  to  Beirulate  16  Yes.  Jr.  889;   Mitfbrd,  PL    IM;  Goopff. 

Ck)mmcrce,  of  February  4th.  1887,  against  a  rail-  Eq.   PI.   202;    Stoiy,    Eq.    PI.   gg  Si.  575- 

way  company,  a  person  enfraged  in  commission  tyfl,   692;  Bex  V.  iSl^iMy,  6  Car.  ft  P.  211 

business  is  privileged,  under  the  Fifth  Amend-  Cotes  ▼.  Hardaere^  8  TauDt.  424;  Bttv.  [jstk, 

ment  to  the  CJonstitution,  from  answering  as  a  4  Eap.  226;  MaloneM  T.  BartUm^  8  Caffipb  fit: 

witness  as  to  whether  he  had  obtained  a  rate  of  1  gj^t.  Bv.  71, 191;  Sir  JOn  l^mliCsm. 

SiriJ'';SSrnIlLS?nf 'iVflL'2^  18  How.  St.  t;.  l;  Sarl  ftf  MaoAMds  Qm. 

from  a  point  outside  of  the  State,  leas  toan  the  ^^  \j^„    c^    t«-  Viw.  <■  v<— _ «  ^fa^  •  ^«r 

tariff  or  open  rate,  and  questions  of  a  similar  i^™^A,?'-   i^-  i^^,*   tfrcenL  JST.J  w. 

character,  if  he  declines  to  answer  on  the  ground  J^5        «il™*  SULT        w'*?***'*JIr J^Pw 

that  his  answer  might  tend  to  criminate  him.  8  Ck)W.  265;   /l00p<0  ▼.  Mather^  4  WCM.  ». 

8.   Section  860  of  the  Revised  Statutes,  which  pro-  lAsiUr  V.  Boker^  6  Blackf .  489;  PMsa  ▼.  M- 

vidcs  that  the  evidence  of  a  person  shaU  not  be  derdine,  20  Pft.  864;  8Me  T.  BaiUjf,  64  Ion, 

used  aff ainst  him  in  any  proceeding  for  a  crime  414;  State  ▼.  Edwards,  2  Nott  ft  McC.  L.  U 

or  penalty,  or  forfeiture,  does  not  take  away  his  The  proceedings  in  which  Kr.  OoobwIbh 

privUege,  given  by  the  Ck)nstitution,  that  he  shall  was  calM  upon  to  testify  wm  a  ciimiMl  oh 

not  be  compelled  hi  any  criminal  case  to  be  a  (if  it  was  any  case)  within  the  meaniaffof  tte 

4.TS?.^"te  nll^li  i>^  th«  «.ni^f„««™.i  ™^  Amendment  to  the  Conatltntioii  of  tte 

*•      J^    ^^  protected  by  the  constttutloiial  United  States;  and  his  admitted  rvlatioM  » 

provision  ftrom  being  compelled  to  disclose  the  a,  0  -^Kw^r  i  »^»it«^K^^  .kL  ^»!im 

circumstances  of  his  offense,  or  the  sources  from  ">«  aabject  of  }p9«J7,  before  thegnod  j0T 

which  or  the  means  by  which  evidence  of  Us  werefluch  MenUUed  hUn  to  inTcto,i8M«L 

commission,  or  of  his  connection  with  it,  may  be  ^"®  protection  of  that  nrtide  Of  the  Vattt 

obtained  or  made  effectual  for  his  oonviotion.  tution. 

6.  LegislaUon  cannot  abridge  a  constitutional  priv-  Benson  V.  CromweO,  S6  Barb.  218;  (W  v. 

ilege,  and  cannot  replace  or  supply  one,  at  least  StatSy  7  Blackf.  165;  Stately.  3#M0. 56  5.  & 

unless  it  is  so  broad  as  to  have  the  same  extent  in  814;  Bmer^s  Case,  107  Masa.  ITS. 

scope  and  effect.  The  protection  afforded  bv  the  LrddalBR  ■ 

6.   No  statute  which  leaves  the  party  or  witness  not  the  equivalent  of  the  oonatitutioDai  i»»» 

subject  to  prtjsecuUon  after  he  answers  the  orim-  ^4^^  andtherefoie  cannot  be  a  subrtitale  fot  i. 

BoudY.  United  States,  116  U.  8.  61b  (SI:  f* 

Nom-^  to  when  person  is  in  ieopardy:  irAen  jThj  lolerrtMe  Commerce  Ad  labjMli  ttr 

/ury  may  be  diatharged  wUhout  a  verdict;  fifrmer  offender  to  an  tafamow  poniahmnL 

aoffttiteol  or  eonvietlon  see  notes  to  JBk  parte  Lange,  Ex  parte   Wuson,  114  U.  8.  41«  (y^ 

»:  872,  and  United  States  v.  Peres.  6: 16S.  Maekin  T.  United  States,  117  U.  S.  848  (2k  MK 

1110  mr.s. 
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JBr  parU  Bain,  131  U.  8.  1  fflO:  946):  Onftod 
Stab*  T.  2)c  #nft,  laS  D.  8.  8t»  {82:  8451. 

The  common  law  mle  is  a  protectioD  sgafnrt 
Ihe  compalaory  diaexntxj  of  evIdeDce  tendinis 
to  disgrace  tbe  witness  or  render  bim  infamous. 

Cbatf  Gate.  18  How.  8t  Tr.  884;  Farkhuril 
r.  Lowtm,  8  Bwaast.  818;  O'Coigty't  Que,  S8 
How.  SL  Ti.  1,  861;  Bex  t.  iFix^n,  Rust.  & 
R  211;  BapvUica  t.  QUA*,  8  Testes,  487; 
Gatlntatk  r.  BiehaUierger,  8  Yeates,  SIT;  Aopft 
V.  Bmide,  18  JoIidb.  82. 

If  m  witness  volunlaillj,  or  of  bis  own 
motion,  UstUes  to  any  matler  wbicli  maj  lend 


>  expose  blm  to  criminal  proMCUtlon,  he  is 
Doond  togl' 
if  required. 


e  aU  the  details  of  tbe  trsniaction. 


aials  T.  Oder,  03  N.  H.  450;  Omd.  t.  Wergan, 
107  Mara.  190;  MeOarry  y.  Peopte,  3  Lans.  337, 
SS3:  Cmtnare  v.  PtopU,  BO  N.  Y.  340,  243; 
An^  t.  Mnnegan.  48  Hd.  100,  fi02;  iV^^U 
T.  Oaylord.  28  Conn.  809;  1  GreenL  Er. 
gg  261.  sold. 

if«s»«:  A.  X.  Parker,  AiU.  Attg-Oen.. 
and  G.  n.  LambertBon.  for  appellee: 

A  witness  Is  not  entitled  to  plead  ihe  privl- 
l^e  of  silence  except  "in  a  criminal  case" 
■gainst  himself. 

UniOd  8Utte»  y.  Three  Tmt  of  Coal,  8  Bias. 
887. 

An  iDTesligatlon  before  the  grand  Jniy  is 
ttot  a  criminal  case  within  the  meaning  of  tbe 
Cogstitulion. 

United  Statee  y.  Reed,  3  Blatcbf.  484;  ftuplu 
T.  iWiff,  24  N.  T.  76;  Unifed  8late*Y.  Brmen, 
1  Sawv.  686. 

Section  860  of  tbe  Bevlsed  Statutes  takes 
■way  from  the  witness  tbe  right  to  refuse  I« 
answer  on  tbe  eround  that  sucn  answer  night 
tend  to  criminate  bim. 

i%Dpie  T.  Eflts.  21 N.  Y.  74;  Ftewfe  t.  marp, 
9  Cent.  Rep.  600,  107  N.  T.  441;  Stale  y. 
QuarU*.  18  Ark.  807;  WUkin*  y.  Malone.  14 
fad.  168:  Arcbb.  Crim.  Pr.  (7th  ed.)  434; 
Qm.  Y.  Knapp,  6  Pick.  496;  Bedgood  y.  State, 
116  Ind.  275;  La  Fontaine  v.  Sovthern  Under- 
leriteri  Ato.  88  N.  O.  182;  Ex  parte  Bom,  7 
Cnl.  184;  Bindon  y.  Beard,  14  Os.  366;  Wbart. 
Crim.ET.^471;  United 8late» v.Brovin.l^Yij. 
aaij  IThtW  «afa»  T.  JfeChrtAy,  18  Fed.  Bep. 
87;  ViUted  State*  y.  WHliame.  IS  Int.  Rev. 
Rec.  199:  Be  FAHIipi,  2  Am.  Law  Times.  164. 

Tbe  fact  thai  tbe  answer  of  a  witness  ma; 
give  the  names  of  witnesses  who  will  testify 
•ninst  bim  Is  no  reason  for  not  answering. 

Saiilh  r.  Feopb,  30  111.  App.  501. 

Mr.  Jkutiee  BlMtcUbrd  delivered  tbe  opin- 
ion of  tbe  court: 

On  the  Slat  of  NoTember.  1690,  white  the 
crand  farj  in  aitendsnce  upon  the  District 
Court  of  tbe  United  States  for  the  Nortbem 
District  of  riinois  was  engaged  In  invesllgst- 
ingHndinqoiringlnto certain  alleged  violaliona, 
in  that  district,  of  an  Act  of  Ougreas  entitled 
"Aj>  Act  to  Regulate  Commerce,"  approved 
February  4, 1»87,  chap.  104  |24  8Ut.  at  L.  879). 
and  tbe  amendments  thereto,  approved  March 
2,  1889,  chap.  883  (26  But.  at  L.  855).  by  tbe 
offlcera  and  neeRta  of  tbe  Chicago,  Rock  Island 
A  Pacific  Railway  Company,  and  by  Ihe  o(H- 
cers  and  agents  of  tbe  Cblcsgo,  St.  Paul  & 
Kansas  City  Railway  Company,  and  by  tbe 
ofRr^n  and  agents  of  tbe  Chicago,  Burlington 
142  U.  ft. 


&  Quincy  Railroad  Company,  and  the  officers 
and  agents  of  various  other  railroad  companies 
having  lines  of  road  In  Ibat  district,  one  Cberles 
Counselraan  appeared  before  tbe  grand  Jury, 
in  response  to  a  siibptena  served  upoublm, 
and  after  having  been  duly  sworn,  testified  oi 
follows: 

"  Q.  Yonr  name  Is  Charles  Counselmant 

"A  Yes,  dr. 

"Q.  You  are  tbe  sole  member  of  Obarlea 
Counselman  &  Co.T 

"  A  Tea,  air. 

"Q.  Engaged  in  the  grain  and  commissioQ 
Imstneas  in  tbe  city  of  Chicago? 

•'  A  Tea,  air. 

"Q.  Have  you  been  arecelverofgrainftx>m 
the  west  during  the  past  twoyearsT 

"  A,  Tes,  sir. 

"  Q.  0«r  what  rosds  did  you  ship  grain  re- 
ceived by  you  during  tbe  present  summer  of 
lB90r 

"  A.  Tbe  Rock  Island  and  Burlington,  prin- 
cipally. 

"Q.  From  what  states  was  most  of  tbe 
grain  shipped? 

"A  From  Kansas  and   Nebraska.  I  think.      [849] 

"Q  What  did  your  receipts  in  bushels 
amount  to  of  com  in  the  montbs  of  May,  June 
and  July.  1800? 

"  A.  I  have  no  idea;  I  could  not  tell  you. 

"Q.  Five  bandred  thousand  buaheis  a 
month? 

"A  I  cannot  tell  you. 

"  Q.  How  many  men  have  you  employed 
dnring  tbe  last  year?  Wbal  la  the  oeual  num- 
ber ot  men  emjuoyed  in  connecilon  with  your 
business  r 

"A  I  have.  I  think,  sis  or  aeven  men  in 
my  office. 

"  Q,  Have  you  during  tbe  past  year,  Mr, 
Counselman,  iH)Iained  a  rate  for  tbe  transpor- 
tation of  your  grain  on  any  of  tbe  railroads 
comine  to  Chicago,  from  points  outside  of  this 
State,  less  thsn  the  tariff  or  open  rare? 

"A  Thst  I  decline  to  answer.  Hr.Milcbriat, 
on  the  ground  tbat  It  might  tend  (o  criminate 

"Q.  During  the  past  yearhsvejoureceived 
rates  upon  tbe  Chicago,  Bock  Island  &  Paclflc 
from  points  outside  of  the  Btale  to  tbe  dty  ot 
Chicago,  St  less  than  tbe  tariff  rates? 

"  A  Tbat  I  decline  to  answer  on  the  same 
ground, 

"  Q.  I  wHl  ash  you  tbe  same  question  with 
reference  to  tbe  Burlington. 

"  A,  I  anawer  in  the  same  way. 

"  Q.  Tbe  same  with  reference  to  Atchiaon. 

"A  1  can't  recollect  thst  we  hsve  duneany 
business  with  Ihal  road. 

"Q.  I  will  ask  you  whether  yon  have  dur- 
ing the  last  year  received  a  rate  less  tban  tbe 
tariff  rate  on  wbat  Is  called  tbe  '  Diagonal'  or 
Stick ney  road? 

"  A.  Soi  to  my  knowledge. 

"  Q.  V/bo  attends  to  the  irelgbt  department 
of  your  bnainera? 

'^  A  Myself  and  Mr.  Martin. 

"  Q.  Have  you  or  tbe  firm  of  Charles  Cotm- 
selmnn  &  Co.  received  any  rebate,  drawback 
or  commlasion  from  tbe  Chicago,  Rock  Island 
&  Pacific  Railroad  Company,  or  the  Chicago, 
BurllQirtoD  &  Quincy  RaOroad  Company,  on 
the  tranaportation  of  grain  from  points  in  the 
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States  of  Nebraska  and  KaDsas,  to  the  citj  of 
M^^MI]  Chicago,  in  the  State  of  lliinois,  during  the  past 
year,  whereby  you  secured  the  transportation 
of  said  grain  at  less  than  the  tariff  rates  estab- 
lished by  said  railroad? 

*'A.  I  decline  to  answer  on  the  same 
ground.** 

The  grand  jurors  thereupon  filed,  In  said 
court,  on  the  22d  of  November,  1890,  their  re- 
port, signed  by  their  foreman  and  clerk,  certi- 
rving  to  the  court  the  several  questions  which 
Counsel  man  so  refused  to  answer.  Thereupon, 
the  judge  of  the  court  granted  a  rule  on  Coun- 
selman  to  show  cause  why  he  should  not  an- 
swer the  said  questions,  a  hearing  was  had, 
and  the  coort  made  an  order,  on  the  25th  of 
November,  1890,  which  found  that  the  excuses 
and  reasons  advanced  on  behalf  of  Counsel- 
man,  as  to  why  he  should  not  answer  said 
questions,  were  wholly  insufiicient,  and  direct- 
ed that  he  appear  before  the  grand  jury  with- 
out delay,  and  there  answer  the  said  questions, 
uiid  also  such  further  questions  toucliing  the 
matter  under  inquiry  oy  the  grand  jury^,  and 
which  should  be  pertment  to  such  inquiry,  as 
should  be  propounded  to  him  by  any  member 
of  the  grand  Jury,  or  the  district  attorney,  or 
aoy  of  his  assistants. 

CouDselman  was  again  called  before  the 
grand  jury,  and  the  same  questions,  together 
with  other  kindred  questions,  were  submitted 
to  him  to  answer;  and  he  refused  to  answer 
them  and  each  or  them,  for  the  same  reasons. 
The  grand  jury,  by  its  report  signed  by  its 
foreman  and  clerk,  reported  to  the  court  that 
Counselman  still  refused  to  answer  the  ques- 
tions which  he  had  previously  refused  to  an- 
swer, and  upon  the  same  grounds,  and  that 
there  were  also  propounded  to  him  by  the  dis- 
trict ' '  omey  and  the  grand  jury  additional 
questions,  which,  and  the  answers  thereto, 
were  as  follows: 

**  Q.  Do  vou  know  whether  or  not  the  Chi- 
cago, Rock  Island  &  Padflc  Railroad  Company 
transported  for  any  person,  company,  or  cor- 
poration in  the  city  of  Chicago,  during  the 
year  last  past,  grain  from  any  point  in  the  states 
of  Nebraska,  Kansas,  or  Iowa,  to  the  city  of 
Chicago,  in  the  State  of  Illinois,  for  less  than 
the  established  rates  in  force  on  such  road  at 
the  time  of  such  transportation? 

"  A.  I  decliae  to  answer,  on  the  ground  that 
my  answer  might  lend  to  criminate  me. 

"  Q.  Do  you  know  any  person,  corporation, 
or  company  who  has  obtaiaed  their  transpor- 
tation of  grain  from  points  or  places  in  Uie 
states  of  Iowa,  Nebraska,  or  Kansas,  to  the 
city  of  Chica^^o,  over  the  Chicago,  Rock  Idand 
&  Pacific  Railroad,  during  the  past  vear,  at  a 
rate  and  price  less  thaa  the  pubn^ed.  and  legal 
tariff  rate  at  the  time  of  such  shipment? 

"  A.  I  decline  to  answer  for  the  reason  that 
[561|      my  answer  might  tend  to  criminate  me. 

**Q.  Do  you  know  whether  the  Chicago, 
Rock  Islana  «&  Pacific  Railroad  Company, 
within  the  past  year,  has  charged,  demanded, 
or  received  from  any  person,  company,  or  cor- 
pomtion  in  the  dty  of  Chicago  any  less  rate 
than  the  open  rate/ or  rate  established  by  said 
railroad  companv,  on  ntdn  or  other  property 
transported  by  the  saia  railroad  company  from 
points  in  the  states  of  Nebraska,  Kansas,  and 
Iowa,  to  the  city  of  Chicago,  hd  the  State  of 

nil 


niinois?  If  you  have  tadi  knowledge,  gift 
the  name  of  such  shipper  of  whom  Hid  nts  t 
was  chareed,  demanded,  or  received,  and  thi 
amount  of  such  rate  and  ■hipmeDts,  0atui| 
fully  an  the  particolan  withui  your  kaowt 
edge. 

"A.  I  decline  to  answer,  for  the  Teann  tlHl 
my  answer  might  tend  to  criminate  me. 

"  Q.  Do  you  know  whether  the  CUogo, 
Rock  Island  &  Pacific  Railroad  Company,  dur- 
ing the  year  A.  D.  1890,  has  paid  to  aoj  ship- 
per, at  the  city  of  Chicago,  any  rebate,  ivfoiMi 
or  commission  on  property  and  grain  tnni- 
ported  by  such  company  from  points  in  ibe 
states  of  Kansas,  Nebraska,  or  Iowa,  wberebr 
such  shipper  obtained  the  transportatioD  of 
such  grain  or  property  from  the  said  poinu  is 
said  states  to  the  city  of  Chicago,  In  the  9tiie 
of  Illinois,  at  a  less  rate  than  the  open  or  tariff 
rate,  or  the  rate  established  by  said  companj* 
If  you  have  such  knowledge,  state  the  smoosi 
of  such  rebates,  the  drawbacks,  or  commti- 
sions  paid,  to  whom  paid,  the  date  of  Ibe  mbk, 
and  on  what  shipments:  and  state  fullr  all  the 
particulars  within  your  knowledge  icatiog  lo 
such  transaction  or  transactiona.  n 

"A.  I  decline  to  answer,  for  the  Rana  thii  ^ 
myanswer  might  tend  to  criminate  me.* 

Thereupon,  after  a  hearing,  the  oooit  os 
November  25, 1890,  adjudged  ComadBSBto 
be  in  contempt  of  court,  and  made  an  order 
fining  him  $500  and  the  costs  of  tbeprooecd- 
inir,  and  directing  the  marshal  to  take  him  ins 
custody  and  hold  him  until  he  abooM  hsw  j 
answered  said  questions,  and  all  qucsrion  of 
similar  import  which  should  be  pfopousded 
to  him  by  the  grand  jury,  or  the  distria  s^ 
toraey  or  any  assistant  district  attonwf,  ia 
the  presence  of  such  jaiy,  and  until  heaoohl 

Eay  such  fine  and  coals.    Under  that  oidff 
e  was  taken  into  custody  by  the  manhai  aid 
held. 

On  the  26th  of  November.  1890.be  AM  fi 
the  Circuit  Court  of  the  United  Stales  for  the 
Northern  District  of  Illinois  a  petition  sdiiflf 
forth  the  foregofaig  facta,  and  ptayiag  for  s 
writ  of  habetu  earpui.  The  peiitioa  aSrpd 
that  the  grand  jury  bad  no  ]uriMiietfoB  or  i» 
thority  to  make  the  investigation  in  qamioc. 
or  to  submit  to  him  the  several  qwaooas  in- 
ferred to;  that  bia  answers  to  those  qaoMoi 
would  tend  to  incriminate  him,  and  hf  co» 
pellinghim  to  answer  them,  be  would  k  cc* 
polled  to  be  a  witness  against  aimielf  Is  ite 
criminal  proceeding  and  investigailbn  peadiit 
before  the  grand  Jury,  and  In  any  oiniBd 
proceedings  which  might  be  brought  as  a  rr!i 
of  such  investigation,  contrary  to  the  pioiir- 
ions  of  the  Constitution  of  the  Untied  8M1 
and  especially  the  F6arth  and  ¥Wk  Amb^ 
ments  thereoi;  that  the  district  coot  hMl  m 
Jurisdiction  to  compel  him  to  aamw  wd 
questions;  that  its  oroer  to  that  effect  was  o» 
trary  to  the  Constitution  and  laws  of  ikr 
United  States,  snd  wsa  Toid;  that  ibedbmt 
court  had  no  Jurisdiction  so  to  adjodae  kiniB 
contemot;  that  the  order  imposing  a  iae  vf 
him  ana  committing  him  to  thacosiodr  of  ttr 
marshsl  wss  void:  and  that  he  was'Wd  k 
custody  without  1m1  right,  and  eonmy  i» 
the  Constitution  and  laws  of  the  UiM  SMA 
On  the  same  day,  the  droaH  eont  iHari  a 
writ  of  AoAssf  corptm^  letumaUe  fvtfeviit 
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f  he  letom  to  which  hy  the  marshal  was  that 
CounaeliDan  was  held  under  the  order  of  the 
ilistrict  court,  made  Noyember  25, 1890.  The 
«tae  was  heard  on  Noyember  28,  and  on  De- 
eembtt  18,  the  circuit  court,  held  by  Jv^ge 
Gieaham,  deliyered  an  opinioD  (44  Fed.  Rep. 
MK),  and  made  an  order  adjudging  that  the 
diadict  court  was  in  the  exercise  of  its  rightful 
mthority  in.  doine  what  it  had  done,  overrul- 
ing the  motion  oi  Counselman  for  his  dis- 
cbaige,  diamissing  his  petition,  remanding 
Um  to  the  custody  of  the  marshal,  discharging 
Ibe  writ  of  haJbetu  corpus,  and  adjudging 
against  Counselman  the  costs  of  the  proceed- 
logs.  He  excepted  to  the  order  and  appealed 
to  this  court,  and  an  order  was  made  admit- 
tiDg  him  to  bail  x>ending  the  appeal. 

Uk  the  opinion  of  the  circuit  court,  it  was 
lield  that,  under  the  Fifth  Amendment  to  the 
Oooatitution,  which  declares  that  "  no  person 
«  .  .  shall  be  compelled  in  any  criminal  case 
lo  be  a  witness  agamst  himself,'*'  a  person  can- 
not be  compell^  to  disclose  facts  before  a 
eourt  or  grand  jury  which  mi^ht  subject  him 
to  a  criminal  prosecution,  or  nis  property  to 
forfeiture;  that,  under  the  Interstate  dom- 
merce  Law,  it  is  made  a  criminal  offense, 
punishable  by  fine  and  imprisonment,  for  any 
flfficer  or  aftent  of  a  railroad  company  to  grant 
mj  shippers  of  merchandise  from  one  State  to 
fjmother,  and  for  any  such  shipx)er  to  contract 
ior  or  receive,  a  rate  less  than  the  tariff  or  open 
i;nite;  that  shippers,  as  well  as  the  ofBcers, 
MCDts,  and  employes  of  corporatioDS  engaged 
||d  the  carrying  business  between  states,  are 
taade  subject  to  the  penalties  of  the  statute; 
iiMit  that»  as  the  protection  of  §  860  of  the  Re- 
iMsed  Statutes  was  coextensive  with  that  of  the 
cDooatitution,  Ck>un8elman  was  entitled  to  no 
^privilege  under  the  Constitution;  that  if  there- 
^ter  he  were  to  be  prosecuted  for  the  offense, 
'||  880  would  not  permit  his  admissions  to  be 
[proved  against  him;  ibat  his  refusal  to  testify 
i^iraa  not  a  refusal  to  testify  in  a  proceeding  to 
ilbtain  evidence  upon  which  he  might  be  in- 
picied,  but  in  a  proceeding  to  obtain  evidence 

gon  which  others  might  be  indicted;  and  that, 
hough  in  his  testimony  he  might  disclose 
^  and  circumstances  which    would  open 
^lip  sources  of  information  to  the  government, 
|prbereby  it  might  obtain  evidence  not  other- 
obtainable  to  secure  his  conviction,  yet, 
hfa  testimony  could  not  be  repeated  in  any 
ibsequent  proceeding  against   him   or   his 
operty,  he  was  protected  as  fully  by  §  860 
toe  Constitution  intended  he  should  be. 
Section  860  is  a  re-enactment  of  g  1  of  the  Act 
i  February  25, 1868,  chap.  18(15  Stat,  at  L.  37), 
fMdb  provided  as  follows :  "That  no  answer  or 
pkadinff  of  any  party,  and  no  discovery  or 
lence  obta&ed  by  means  of  any  judicial  pro- 
ling  from  any  party  or  witness  in  this  or  any 
country,  shall  be  given  in  evidence,  or 
any  manner  used  against  such  party  or  wit- 
is,  or  his  property  or  estate,  in  any  court  of  the 
lited  States,  or  in  any  proceedmg  by  or  be- 
any officer  of  the  United  States,  in  respect 
any  crime,  or  for  the  enforcement  of  any 
wily  or  forfeiture  by  reason  of  any  act  or 
Mon  of  such  party  or  witness:    Provided, 
It  nothing  in  this  Act  shall  be  construed  to 
jnpt  any  party  or  witness  from  prosecutioa 


and  punishment  for  perlury  committed  by  him 
in  discovering  or  testifying  as  aforesaid. 

Section  b60  provides  as  Allows:  "No  plead- 
ing of  a  party,  nor  any  discovery  or  evidence  ob- 
tained from  a  party  or  witness  by  means  of  a 
judicial  proceedinfi;  in  this  or  any  lorelgti  coun- 
try, shall  be  given  In  evidence,  or  in  any  manner 
used  against  him  or  his  property  or  estate,  in 
any  court  of  the  United  States,  in  any  criminal 
proceeding,  or  for  the  enforcement  of  any  pen- 
alty or  forfeiture:  Provided,  That  this  section 
shall  not  exempt  any  party  or  witness  from 
prosecution  and  punishment  for  perjury  com- 
mitted in  discovering  or  testifying  as  afore- 
said." 

By  §  10  of  the  Interstate  Commerce  Act  of 
February  4. 1887,  chap.  104,  (24  Stat,  at  L.  882.) 
as  amended  by  §  2  of  the  Act  of  March  2, 1889^ 
chap.  882,  (25  Stat,  at  L.  857,)  unlawful  discrimi- 
nation in  rates,  fares  or  charges,  for  the  trans- 
portation of  {Missengers  or  property,  is  made 
subject  not  only  to  a  fine  of  not  to  exceed 
$5,000  for  each  offense,  but  to  imprisonment 
in  the  penitentiary  for  not  over  two  years,  or 
to  both,  in  the  discretion  of  the  court.  By 
§  12  of  the  Act  of  1887,  (24  Stat,  at  L.  883. > 
as  amended  by  §  8  of  the  Act  of  1889,  (2& 
Stat,  at  L.  858,)  the  Interstate  Commerce 
Commission  is  authorized  and  required  to  ex- 
ecute and  enforce  the  provisions  of  the  Act, 
and  on  the  request  of  the  commission,  it  i» 
made  the  duty  of  any  district  attorney  of  the 
United  States  to  whom  the  commission  may 
apply,  to  institute  in  the  proper  court,  and  to 
prosecute  under  the  direction  of  the  Attorney- 
General  of  the  United  States,  all  necessary 
proceedings  for  the  enforcement  of  the  pro- 
visions of  the  Act  and  for  the  punishment  of 
all  violations  thereof. 

It  is  contended  by  the  appellant  that  the 
grand  jury  of  the  district  court  was  not  in  the* 
exercise  of  its  proper  and  legitimate  authority 
in  prosecuting  the  investigations  specifically 
set  out  in  its  two  reports  to  the  district  court; 
that  those  reports  could  not  be  made  the  founda- 
tion of  any  judicial  action  by  the  court;  that  the 
Interstate  Commerce  Commission  was  specially 
invested  by  the  statute  with  the  authority  to 
investigate  violations  of  the  Act  and  charged 
with  that  duty;  and  that  no  duty  in  that  re- 
spect was  imposed  upon  the  grand  jury,  until 
specific  charges  had  been  made. 

But  in  the  view  we  take  of  this  case,  we  do> 
not  find  it  necessary  to  intimate  any  opinion  as 
to  that  question  in  any  of  its  branches,  or  as  to 
the  question  whether  the  reports  of  the  grand 
jury,  in  stating  that  they  were  engaged  in  in- 
vestigating and  inquiring  into  "certain  alleged 
violations"  of  the  acts,  of  1887  and  1889  bv  the 
officers  and  agents  of  three  specified  railway 
and  railroad  companies,  and  the  ofBcers  and 
agents  of  various  other  railroad  companies 
having  lines  of  road  in  the  district  (there  being 
no  other  showing  in  the  record  as  to  what  they 
were  investigating  and  inquiring  into)  are  or 
are  not  consistent  with  the  fact  that  they  were 
investigating  specific  charges  against  particu- 
lar persons;  because  we  are  of  opinion  that 
upon  another  ground  the  judgment  of  the 
court  below  must  be  reversed. 

It  is  broadly  contended  on  the  part  of  the 
appellee  that  s  witness  is  not  entitled  to  plead 
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the  priyflege  of  sileDce, 'except  in  acrimiDal 
case  agaiDSt  himself;  but  such  is  not  tho  lan- 
guage of  the  Constitution.  Its  provision  is 
that  no  person  shall  be  compelled  in  any  crim- 
inal case  to  be  a  witness  against  himself.  This 
provision  must  have  a  broad  construction  in 
favor  of  the  right  which  it  was  intended  to 
secure.  The  matter  under  investigation  by 
the  grand  jury  in  this  case  was  a  criminal  mat 
ter,  to  inquire  whether  there  had  been  a  crim 
inal  violation  of  the  Interstate  Commerce  Act. 
If  Counselman  had  been  guilty  of  the  matters 
inquired  of  in  the  questions  which  he  refused 
to  answer,  he  himself  was  liable  to  criminal 
prosecution  under  the  Act.  The  case  before 
the  grand  jury  was,  therefore,  \  eiiminal  case. 
Tlie  reason  given  by  Counselman  for  his  refu 
sal  to  answer  the  questions  was  that  his  an- 
swers might  tend  to  criminate  him,  and  showed 
that  his  apprehension  was  that,  if  be  answered 
the  questions  truly  and  fully  (as  be  was  bound 
to  do  if  he  should  answer  them  at  all),  the  an- 
swers might  show  that  he  had  committed  a 
crime  against  the  Interstate  Commerce  Act,  for 
which  be  might  be  prosecuted.  His  answers, 
therefore,  would  be  testimony  against  himself, 
and  he  would  be  compelled  to  ^ve  them  in  a 
criminal  case. 

It  is  impossible  that  the  meanine  of  the  con 
stitutiooal  provision  can  only  be,  that  a  person 
shall  not  be  compelled  to  be  a  witness  against 
himself  in  a  criminal  prosecution  against  him- 
self. It  would  doubtless  cover  such  cases;  but 
it  is  not  limited  to  them.  The  object  was  to 
insure  that  a  person  should  not  be  compelled, 
when  acting  as  a  witness  in  any  investigation, 
to  give  testimony  which  might  tend  to  show 
that  he  himself  had  committed  a  crime.  The 
privilege  is  limited  to  criminal  matters,  but  it  is 
as  broad  as  the  mischief  against  which  it  seeks 
to  guard. 

It  is  argued  for  the  appellee  that  the  investi- 
gation before  the  grand  jury  was  not  a  criminal 
case,  but  was  solely  for  the  purpose  of  finding 
out  whether  a  crime  had  been  committed,  or 
whether  anyone  should  be  accused  of  an  of- 
fense, there  being  no  accuser  and  no  parties 
plaintiff  or  defendant,  and  that  a  case  could 
arise  only  when  an  indictment  should  be  re- 
turned. In  support  of  this  view  reference  is 
made  to  article  6  of  the  amendments  to  the 
CoDstitution  of  the  United  States,  which  pro- 
vider that  in  all  criminal  prosecutions  the  ac- 
cused shall  enjoy  the  right  to  a  speedy  and 
public  trial  bv  an  impartial  lury,  to.be  con- 
fronted with  the  vritnesses  a^inst  him,  to  have 
compulsory  process  for  witnesses,  and  the  assist- 
ance of  counsel  for  his  defense.   . 

But  this  provision  distinctly  means  a  crim- 
inal prosecution  against  a  person  who  is  ac- 
cused and  who  is  to  be  tried  by  a  petit  jury.  A 
criminal  prosecution  under  article  o  of  the 
amendments  is  much  narrower  than  a  "crim- 
inal case,"  under  article  5  of  the  amendments. 
It  is  entirely  consistent  with  the  language  of 
article  5,  that  the  privilege  of  not  beine  a  wit- 
ness against  himself  is  to  be  exercised  m  a  pro- 
ceeding before  a  grand  jury. 

We  cannot  yield  our  assent  to  the  view  taken 
on  this  subject  by  the  Court  of  Appeals  of 
New  York,  la  P^ple  v.  Kelly,  24  N.  Y.  74,84. 
The  provision  of  the  constitution  of  New  York 
of  1846,  art.  1,  §  6,  woa  that  no  person  shall 
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"be  compelled,  in  any  criminal  cue,  to  be  » 
witness  against  himself."  The  oonrt,  ipcik- 
ing  by  Judge  Denio,  said:  'The  term  *cnifr 
inal  case,'  used  in  the  clause,  must  be  allowed 
some  meaning,  and  none  can  be  conceifed 
other  than  a  prosecution  for  a  criminal  oflenie. 
But  it  must  be  a  prosecution  aininst  him;  for 
what  is  forbidden  is  that  he  should  be  com- 
pelled to  be  a  witness  a^inst  himself.*  Thii 
ruling,  which  has  been  followed  in  some  oiba 
cases,  seems  to  us,  as  applied  to  the  proriska  m 
the  Fifth  Amendment  to  the  ConstitotioD  of 
the  United  States,  to  take  away  entirely  iti 
true  meaning  and  its  value. 

It  is  an  ancient  principle  of  the  kw  of  eri- 
dence,  that  a  witness  shall  not  be  compelled,  io 
any  proceeding,  to  make  disclosures  or  lo  fitn 
testimony  which  will  tend  to  criminate  bim  or 
subject  him  to  fines,  penalties,  or  forfeitnrei  '| 
Bex  V.  Slaney,  6  Car.  &  P.  213;  Cairn  v.  Ifard  ' 
acre,  8  Taunt  424;  MaUmeg  v.  Asrtiqr,  8 
Campb.  210;  1  Stark.  Ev.  71,  101:  Bit  Mm 
FrHnd^i  Cam,  18  How.  8U  Tr.  16;  Bvi^ 
MaceletfieUCi  Cam,  16  How.  St  Tr.  19l\  1 
GreenL  £v.  §  451;  1  Burr's  Trial,  244:Wbait. 
Crim.  Ev  (0th  ed.)  ^463;  Southard  v.  Re^mi, 
6  Cow.  256;  People  v.  Mather,  4  Wend.  221; 
Lister  v.  Boker,  6  Blackf  .  439. 

The  relations  of  Counselman  totbenfajict 
of  inquiry  before  the  grand  Jury,  as  ahowabr 
the  questions  put  to  him,  in  connedioB  witt 
the  provisions  of  the  Interstate  CommeroeAd 
entitled  him  to  invoke  the  proteetkNi  of  tbi 
Constitution.  State  v.  NewHl,  58  N.  H.  Sli 
Emerge  Cam,  107  Mass.  178. 

It  FRmains  to  consider  whether  g  800  of  the 
Revised  Statutes  removes  the  protection  of  the 
constitutional  privilege  of  Counselman.  Tbit 
section  mustbeoonstroed  as  declaring  tbaiao 
evidence  obtained  from  a  witness  by  mesH  of 
a  judicial  proceeding  shall  be  given  in  evideioe, 
or  in  any  manner  used  against  him  or  his  {vop- 
erty  or  estate,  in  any  court  of  the  United  Sitw, 
in  any  criminal  proceedins,  or  for  the  cnfora- 
ment  of  any  penalty  or  foneiture.  It  foOov^ 
that  any  evidence  which  might  have  been  ob- 
tained from  Counselman  by  means  of  Us  ci- 
amination  before  the  grand  jury  oonld  not  be 
given  in  evidence  or  used  agnuist  him  or  bii 
property  in  any  court  of  the  United  States,  is 
any  criminal  proceeding,  or  for  the  mfores' 
ment  of  any  penalty  or  forfeiture.  Tbiii  of 
course,  protected  him  a^nst  the  use  of  hiil» 
timony  against  him  or  his  property  io  any  pto- 
secution  against  him  or  his  propeity,  ta  bit 
criminal  proceeding.  In  a  court  of  tte  Uailed 
States.  But  it  had  only  that  effect  It  cooU 
not,  and  would  not,  prevent  the  nae  of  bli  i» 
timony  to  search  out  other  testimony  lo  bo  wd 
in  evidence  against  him  or  his  property,  la  s 
criminal  proceeding  In  such  eonrt  Ii  ooaU 
not  prevent  the  obtalninff  nod  the  on  of  wtt^ 
nesses  and  evidence  whicn  ahooM  be  atnlba- 
table  directly  to  the  testimony  he  Might  tin 
under  compulsion,  and  on  which  he  vighi  be 
convict^l,  when  otherwise,  and  If  be  bad  i^ 
fused  to  answer,  he  could  not  possibly  ban 
been  convicted. 

The  constitutional  proTislon  distincllv  dr    . 
dares  that  a  person  shall  not  *'be  oompeMk  i' 
any  criminal  case  to  be  a  witness  agalMl  bto- 
self ; "  and  the  protection  of  ^  800  is  not  es* 
extensive  with   the  oonstitutioBal  piorWoa 
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fi^gislfttion  caDDot  detract  from  the  privilepre 
afforded  bj  the  Congtitution.  It  would  be 
•quite  another  thing  if  the  Constitution  bad  pro- 
viited  that  no  person  shall  be  compelled  in  anv 
<ffimiiial  case  to  be  a  witness  against  himself, 
onkMa  it  should  be  provided  by  statute  that 
criminating  evidence  extracted  from  a  witness 
Msinat  hfi  will  should  not  be  used  against 
Mnu  But  a  mere  Act  of  Congress  cannot 
itfnend  the  Constitution,  even  if  it  should  en- 
graft thereon  such  a  proviso. 

In  some  states,  where  there  is  a  like  consti- 
tntioDal  provision,  it  has  been  attempted  by  leg- 
idation  to  remove  the  constitutional  provision, 
hj  declaring  that  there  shall  be  no  future  crimi- 
Ml  nrosecution  against  the  witness,  thus  mak- 
liBgu impossible  for  the  criminal  charge  against 
Udm  ever  to  come  under  the  cognizance  of  any 
'ffloim,  or  at  least  enabling  him  to  plead  the  stat- 
ute in  ab*K>lute  bar  of  such  prosecution. 

A  review  of  the  subject  in  adjudged  cases 
will  be  osef  ul. 

In  Bupuhliea  t.  QMs^  8  Yeates,  429,  and 
4  U.  S.  4  Dall.  253  [1:  — ],  in  1802,  the  de- 
coration of  rights  in  the  Constitution  of  Penn- 
«plvania  of  1776,  declared,  that  no  man  can 
''be  compelled  to  give  evidence  against  him- 
celf •"  and  the  same  lan^age  was  found  in  the 
constltutioh  of  1790.  u  nder  this,  the  Supreme 
Cbortof  Pennsylvania  held  tbat  the  mazim 
ttai  no  one  is  bound  to  accuse  himself  extended 
%o  cases  wiiere  the  answer  might  involve  him 
jb  abame  or  reproach;  and  it  held  to  the  same 
iCffect  in  OtUbreath  v.  Bielielberger,  8  Yeates, 
«15,  in  1808. 

In  June,  1807.  CAtj^JtM^uv  Marshall,  in  the 
CSrcmt  Court  of  the  United  States  for  the  Dis- 
trict of  Virginia,  in  Burr's  trial,  (1  Burr's 
Trial,  S44\  on  the  question  whether  the  witness 
was  privileged  not  to  accuse  himself,  said: 
"if  the  question  be  of  such  a  description  that 
mn  answer  to  it  may  or  may  not  criminate  the 
witness,  according  to  the  purport  of  that  an- 
jmrer,  it  must  rest  with  himself,  who  alone  can 
tdl  what  it  would  be,  to  answer  the  question 
or  not  If,  in  such  a  case,  he  say  upon  his 
catb,  that  his  answer  would  criminate  himself, 
tte  court  can  demand  no  other  testimony  of 
ihe  fact.  .  .  .  According  to  their  statement" 
fOie  counsel  for  the  United  States)  "a  witness 
.«an  never  refuse  to  answer  any  question,  un- 
IsBB  that  answer,  unconnected  with  other  testl- 
Woay,  would  be  sufficient  to  convict  him  of 
dime.  This  would  be  rendering  the  rule  al- 
inoet  perfectly  worthless.  Many  links  fre- 
Mently  compose  that  chain  of  testimony  which 
m  necessary  to  convict  any  individual  of  a 
«rinie.  It  appears  to  the  court  to  be  the  true 
MBse  of  the  rule  that  no  witness  is  compellable 
|M»  fornish  any  one  of  them  against  himself. 
jftls  certainly  not  only  a  possible,  but  a  prob- 
!iiUe  case,  that  a  witness,  by  disclosing  a  single 
pittt,  may  complete  the  testimony  against  him- 
irtf;  and  to  every  effectual  purpose  accuse 
Spmself  as  entirely  as  he  would  by  stating  every 
^bcomstance  which  would  be  required  for  his 
^^▼iction.  That  fact  of  itself  might  be  un- 
■evaOing,  but  all  other  facts  without  it  would 
insufficient.  While  that  remains  concealed 
fain  his  own  bosom,  he  is  safe;  but  draw  it 

•ffl  thence,  and  he  is  exposed  to  a  prosecu- 

D.    The  rule  which  declares  that  no  man  is 
gpwiipetllable  to  accuse  himself,  would  most  ob- 
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'  viously  be  infringed,  by  compelling  a  witness 
to  disclose  a  fact  of  this  description.  What 
testimony  maj  be  possessed,  or  is  attainable, 
against  any  individual,  the  court  can  never 
know.  It  would  seem,  then,  that  the  court 
I  ought  never  to  compel  a  witness  to  give  an  an- 
swer which  discloses  a  fact  that  would  form  a 
necessaiT  and  essential  part  of  a  crime  which 
is  punishable  by  the  laws." 

in  1853,  in  State  v.  Quarles,  18  Ark.  807,  the 
declaration  of  rights  in  the  Constitution  of  Ar- 
kansas of  1886  (art.  2,  §  11),  had  declared 
that  in  prosecutions  by  indictment  or  present- 
ment, the  accused  "shall  not  be  compelled  to 
^ve  evidence  against  himself."  Quarles  was 
indicted  under  a  gaming  law,  for  betting  money 
on  a  game  of  chance.  A  nolle  prosequi  having 
been  entered  as  to  one  Neal,  against  whom  a 
like  prosecution  was  pending,  Keal  was  sworn 
as  a  witness  for  the  State,  and  informed  of  the 
nolle  prosequi,  and  tbat  no  indictment  for  a 
similar  offense  would  be  preferred  against  him, 
and  was  aslied  whether  be  had  seen  Quarles 
bet  money  at  cards  within  a  specified  time. 
Neal  refused  to  answer  the  question,  alleging 
that  he  feared  that  he  would  criminate  himself 
thereby.  The  trial  court  refused  to  compel 
him  to  answer,  and,  the  jury  having  found  for 
the  defendant,  the  State  appealed.  There  was 
a  statute  of  Arkansas  which  read  as  follows: 
"In  all  cases  where  two  or  more  persons  are 
jointly  or  otherwise  concerned  in  the  commis- 
sion of  any  crime  or  misdemeanor,  either  of 
such  persons  mav  be  sworn  as  a  witness  in  re- 
lation to  such  cnme  or  misdemeanor;  but  the 
testimony  given  by  such  witness  shall  in  no 
instance  be  used  against  him  in  any  criminal 
prosecution  for  the  same  offense." 

The  Supreme  Court  of  Arkansas  held,  that, 
although  witnesses  were  not  expressed  in  the 
terms  of  the  provisions  of  the  bill  of  rights, 
yet  they  were  substantially  embraced  to  the 
full  extent  of  a  complete  guarantee  against  self- 
accusation;  and  that  the  privile^  of  the  bill 
of  rights  was  that  a  witness  should  not  be 
compelled  to  produce  the  evidence  to  prove 
himself  guilty  of  the  crime  about  which  he 
might  be  caXied  to  testify.  But  it  was  further 
held  that,  by  the  statute,  the  Legislature  had  so 
changed  the  rule,  by  directing  that  the  testi- 
mony rejquired  to  be  ^ven  should  never  be 
used  against  a  witness  for  the  purpose  of  pro- 
curing his  conviction  for  the  crime  or  misde- 
meanor to  which  it  related,  that  it  was  no 
longer  necessary  for  him  to  claim  his  privilege 
in  regard  to  such  testimony,  in  order  to  pre- 
vent its  afterwards  being  used  against  him; 
and  that  the  onlv  question  was,  whether  the 
statutory  regulation  afforded  sufficient  protect 
tion  to  the  witness,  responsive  to  the  new  rule 
and  to  the  constitutional  guarantee  asrainst 
compulsory  self-accusation.  It  was  helcT,  that 
the  statute  sufficiently  guarded  witnesses  from 
self- accusation,  within  the  meaning  of  the 
Constitution,  to  make  it  lawful  for  the  courts 
to  compel  them  to  testify  as  to  all  matters  em- 
braced by  the  provisions  of  the  statute  on  that 
subject 

In  Higdon  v.  Beard,  14  Ga.  255,  in  1858,  it 
was  said  that  the  Constitution  of  Georgia  de- 
clared that  "no  person  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  him- 
self."   In  that  case  the  plaintiff  had  filed  a  bill 
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in  equity  prayiDg  a  discovery  as  to  property 
'whicb  be  alleged  the  defendants  had  won  from 
him  in  a  game  of  cards.  The  bill  was  de- 
.^^^  muired  to  on  the  ground  that  the  law  of  the 
^•**'  State  compelling  a  discovery  of  gaming  trans- 
•  actions  was  unconstitutional,  because  such 
transactions  were  criminal,  and  the  statute  did 
not  grant  an  absolute  and  unconditional  release 
from  punishment,  and  because  the  defendants 
could  not  make  the  discovery  sought  without 
criminating  themselves  and  incurring  penalties. 
The  demurrer  was  overruled  by  the  Supreme 
Court  of  Georgia,  on  the  ground  that,  although 
all  persons  were  protected  by  the  Constitution 
from  furnishing  evidence  against  themselves 
which  might  tend  to  subject  them  to  a  crimi- 
nal piosecution,  they  received  their  protection 
by  virtue  of  an  Act  ex  Georgia  of  1764,  because, 
under  that  Act,  their  answers  could  not  be  read 
in  evidence  against  them  in  any  criminal  case 
whatever,  being  excluded  by  the  Constitution. 
In  Ex  parte  Howe,  7  Cal.  184,  in  1857,  the 
Constitution  of  California  of  1849  provided, 
art.  1,^8.  ttiat  no  person  shall  "be  compelled 
in  any  criminal  case  to  be  a  witness  against 
himfrelf ."  Rowe  had  l)ecn  committed  for  refus- 
ing to  answer,  under  an  order  of  the  court, 
certain  questions  propounded  to  him  by  the 

fraud  jury  in  an  examination  concerning  the 
ispositioo  of  certain  moneys  taken  from  the 
state  treasury,  on  the  ground  that  his  answer 
would  disgrace  him  and  would  tend  to  subject 
him  to  a  prosecution  for  felony.  The  Supreme 
Court  of  California,  on  habeas  corpus,  consid- 
ered the  construction  and  const itutionalty  of 
the  5th  section  of  an  Act  passed  April  16, 1855, 
which  provided,  that  '*the  testimony  nven  by 
such  witness  shall  in  no  instance  be  used 
against  himself  in  any  criminal  prosecution." 
The  court  held  that  the  provision  of  the  Con- 
stitution was  intended  to  protect  the  witness 
from  being  compelled  to  testify  against  himself 
in  regard  to  a  criminal  offense;  that  he  could 
not  be  a  witness  against  himself  unless  his 
testimony  could  be  used  against  him  in  his  own 
case;  and  that  the  statute  gave  the  witness  that 
protection  which  was  contemplated  by  the 
Constitution,  and  therefore  he  was  bound  to 
answer.       C 

In  1860,  in  Wilkim  v.  Malone,  14  Ind.  158, 
the  Constitution  of  Indiana  of  1851,  in  its  bill 
of  rights,  art.  1,  ^  14,  had  declared  that  "no 
person  in  any  criminal  prosecution  shall  be 
16691  compelled  to  testify  against  himself."  In  a 
suit  brought  by  Malone  to  recover  on  a  prom- 
issorv  note,  the  defense  pleaded  usury  and  of- 
fered to  examine  Malone  as  a  witness  to  prove 
the  usury.  The  plaintiff  objected,  on  the 
ground  that  such  examination  would  crimi- 
nate himself,  and  the  objection  was  sustained. 
On  appeal  to  the  Supreme  Court  of  Indiana  by 
the  defendants,  it  was  held  that  the  constitu- 
tional provision  protected  a  person  from  a 
compulsory  disclosure,  in  a  dvil  suit,  of  facts 
tending  to  criminate  him,  whenever  his  answer 
could  be  given  in  evidence  against  him  in  a 
subsequent  criminal  prosecuUon.  The  court 
referred  to  State  v.  Quartes,  supra,  and  Etg- 
don  V.  Heard,  supra,  and  to  the  statute  of  In- 
diana, (1  Rev.  Stat.  p.  845,  §  8.)  which  pro- 
vided that  a  person  charged  with  taking  illegal 
interest  might  be  requii^  to  answer,  but  that 
his  answer  should  not  be  used  against  him  in 
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anv  criminal  prosecution  for  osorj.  The  ooait 
held  that  by  this  statute  the  constitatioxu] 
privilege  of  the  party  was  follj  secured  to  him 
although^  he  might  diacloae  circamstaDcti 
which  might  lead  to  a  criminal  pro^ecutioD. 

In  1861,  in  the  Court  of  AppMls  of  New 
York,  (Pteapto  v.  KeU^,  U  N.  Y.  74,)  the  Con 
stitution  of  New  York  of  1846  declared,  thai 
no  person  shall  "be  compelled,  in  any  crimJDil 
case,  to  be  a  witness  against  himsell^  lo  iha: 
case,  one  Hackley,  as  a  witness  befoR>  ^hc 
erand  jurv  on  a  complaint  ai^lnst  cenain  &1- 
derman  for  feloniously  receiving  a  gift  if 
money  under  an  agreement  thai  their  votes 
should  be  influenced  thereby  in  a  matter  ittcii 
pending  before  them  in  their  ofllcial  capjciir. 
in  answer  to  a  question  put  to  him  as  to  wLi: 
he  had  done  witb  certain  money  which  he  hvi 
received,  said  that  any  answer  which  he  coi:i'i 
give  to  the  question  would  disgrace  him,  nihl 
would  have  a  tendency  to  accuse  him  of  a 
crime  and  he  demurred  to  the  questioo.  Hiv- 
ing been  ordered  by  the  court  of  genenl  fat- 
sions  of  the  peace  to  answer  it,  he  still  refu^^i 
and  was  adjudged  guilty  of  contempt  aad  i  oi 
in  prison.  On  a  writ  oi  habeas  corpus,  he  wv 
remanded  into  custody  by  the  supreme  coozt, 
and  he  appealed  to  the  Court  of  Appeals. 

By  chapter  589  of  the  Laws  of  New  York  of 
1853,  it  was  enacted,  by  g  2,  that  g  14  ibouM  a 
be  added  to  article  2,  title  4,  chapter  1.  part  4. 
of  the  Revised  Statutes.  The  Act  provided 
that  the  giving  of  money  to  any  memtier  of  tht 
common  council  of  a  city,  with  intent  to  in- 
fluence his  action  upon  any  matter  which  mi^t 
be  brought  before  him  in  his  official  capaciiy. 
should  be  an  offense  punishable  by  floe  or  im- 
prisonment in  a  state  prison  or  both;  and  $  !4 
provided  that  every  person  offending  aicaioit 
the  statute  should  "be  a  competent  witofv 
against  any  other  person  so  offending,"  ud 
might  be  compelled  to  give  evidence  bef<>rr 
any  magistrate  or  grand  luiy,  or  in  anv  of>un 
in  the  same  manner  as  other  persons,  *'bai  tbr 
testimony  so  given  shall  not  be  used  is  acr 
prosecution  or  proceedins,  civil  or  crimiasl. 
af^inst  a  person  so  testifying.**  A  similar  pro^ 
vision  was  contained  in  chapter  446  of  ibe 
Laws  of  1857,  Ui  §  62. 

The  Court  of  Appeals  considered  the  ques 
tion  whether  those  provisions  were  coosbteci 
with  the  true  sense  of  the  dedaratioo  of  the 
Constitution,  and  said,  spoiking  by  Judgi  De 
nio,  (p.  82:)    "The  mandate  that 'an  aociMd 

Serson  should  not  be  compelled  to  give  eri 
enoe  against  himself,  would  fail  to  secure  tbt 
whole  object  intended,  if  a  proaecutor  micbi 
call  an  accomplice  or  confederate  in  a  crimmsl 
offense,  and  afterwards  uae  the  evideiice  br 
might  give  to  procure  a  convlcUon,  on  theiritl 
of  an  indictment  against  him.  If  obliged  a* 
testify,  on  the  trial  of  the  o(M>ffcnder,  to  wsi 
ters  which  would  show  hit  own  oomplicliT. :: 
might  be  said,  upon  a  very  Uheral  ooutrjr 
tion  of  the  language,  that  be  was  compeDrt  u> 
give  evidence  against  himaelf — that  is,  to  (iw 
evidence  which  might  be  used  in  acrimxDil 
case  against  himself .  .  .  .  It  is.  of  oourfr. 
competent  for  the  Legislature  to  chance  sdt 
doctrine  of  the  common  law,  bat  I  think  tbrv 
could  not  oompel  a  witne«  to  testify,  oo  tk 
trial  of  another  person,  to  facta  which  woa>^ 
prove  himself  guilty  of  a  crime,  witbMi  n» 
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demnlfving  him  a^nst  the  consequeDces,  be- 
cause, 1  tmnk,  as  has  heen  mentioned,  that  bj 
« legal  oonstruction  the  Constitution  would  l>e 
foond  to  forbid  it  But  the  court  went  on  to 
aay:  *'If  a  man  cannot  give  eridence  upon 
Hub  trial  of  another  person  withont  disclosiDg 
ctocamstances  which  wiU  make  his  own  guilt 

S parent,  or  at  least  capable  of  proof,  though 
I  account  of  the  tnnsactions  should  never 
be  used  as  evidence,  it  is  the  misfortune  of  bis 
condition*  and  not  any  want  of  humanity  in 
the  law.  If  a  witness  objects  to  a  question  on 
the  ground  that  an  answer  would  criminate 
himself,  he  must  allege,  in  substance,  that  his 
answer,  if  repeated  as  his  admission,  on  his 
own  trial,  would  tend  to  prove  him  guilty  of 
m  criminal  offense.  If  the  case  is  so  situated 
that  a  repetition  of  it  on  a  prosecution  against 
him  is  impossible,  as  where  it  is  forbidden  by 
M  positive  statute,  I  have  seen  no  authority 
which  holds  or  intimates  that  the  witness  (s 
privOeged.  It  is  not  within  any  reasonable 
construction  of  the  language  of  the  constitu- 
'tional  provision.  The  term,  'criminal  case,' 
tned  in  the  clause  must  be  allowed  somemean- 
ine.  and  none  can  be  conceived  other  than  a 
pi  v^.^ecution  for  a  criminal  offense.  But  it 
must  be  a  prosecution  against  him;  for  what  is 
forbidden  is  that  he  should  be  compelled  to  be 
«  witness  against  himself.  Now  if  he  be  pros- 
ecuted criminally,  touching  the  matter  about 
which  he  has  testified  upon  the  trial  of  another 
person,  the  statute  makes  it  impossible  that  his 
testimony  given  on  that  occasion  should  be 
used  by  the  prosecution  on  the  trial.  It  can- 
not* therefore,  be  said  that  in  such  criminal 
case  he  has  been  made  a  witness  against  him- 
mtU,  by  force  of  any  compulsion  used  towards 
1dm  to  procure,  in  the  other  case,  testimony 
which  cannot  pcKssibl  v  be  used  in  the  criminal 
•case  against  himself.  The  court  held,  there- 
fore, that  Hackley  was  not  protected  by  the 
oonstitution  of  New  York  from  answering  be- 
fore the  errand  jury. 

Is  1871,  in  Emery's  Com  (107  Mass.   172), 
article  12  of  the  declaration  of  rights  in  the 
Constitution  of  Massachusetts  of  1780  had  de- 
clared, that  no  subject  shall  be  **  compelled  to 
accuse  or  furnish  evidence  against  himself." 
A  statute  of  Massachusetts,  of  March  8,  1871, 
cbapter  91,  entitled  "An  Act  for  the  Better 
Discovery  of  Testimony  and  the  Protection  of 
Witnesses  Before  the  Joint  Special  Committee 
on  the   State  Police,"  provided   as  follows: 
"  No  person  who  is  called  as  a  witness  before 
tiie  ioint  special  committee  on  the  state  police, 
■hall  be  excused  from  answering  any  question 
or  from  the  production  of  any  paper  relating 
k>  any  corrupt  practice  or  improper  conduct  of 
ibe  state  police,  forming  the  subject  of  inquiry 
by  such  committee,  on  the  ground  that  the 
/■nawer  to  such  question   or  the  production 
of   such  paper   may    criminate    or  tend   to 
eriminate   himself,  or   to  disgrace  him,  or 
.otherwise  render  him   infamous,   or  on  the 
ground  of   privilege;'  but  the  testimony  of 
*ny  witness  examined  before   said  commit- 
Mse  upon  the  subject  aforesaid  or  any  state- 
;taent  made  or  paper  produced  by  him  upon 
%och  an  examination,  shall  not  be  used  as  evi- 
dence against  such  witness  in  any  civil  or 
.^rimtnal  proceeding  in  any  court  of  justice; 
^roMed,  noioever,  that  no  official  paper  or  rec- 
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ord,  produced  by  such  witness  on  such  exami- 
nation, shall  be  held  or  taken  to  be  included 
within  the  privilege  of  said  evidence  so  to 
protect  such  witness  in  any  civil  or  criminU 
proceeding  as  aforesaid,  and  that  nothing  in 
this  Act  shall  be  construed  to  exempt  any  wit- 
ness from  prosecution  and  punishment  for 
perjury  committed  by  him  m  testifying  as 
aforesaid." 

Emery  was  summoned  as  a  witness  before 
the  joint  special  committee  of  the  senate  and 
house  of  representatives  of  the  general  court 
"  to  inquire  if  the  state  police  is  guilty  of  brib- 
ery and  corruption."  Interrogatories  were 
propounded  to  him  by  the  committee, which  he 
declined  to  answer.  On  a  report  of  the  facts 
to  the  senate,  it  ordered  his  arrest  for  contempt 
He  was  brought  before  the  senate  and  asked 
the  following  question:  *' Are  you  ready  and 
willing  to  answer  before  the  joint  special  com- 
mittee, appointed  by  this  senate  and  the  house 
of  representatives  of  Maasachusetts,  to  inquire 
if  the  state  police  is  guilty  of  bribery  and  cor- 
ruption, the  following  questions,  namely: 
First,  Whether,  since  the  appointment  of  tne 
state  constabulary  force,  you  have  ever  been 
prosecuted  for  the  sale  or  keeping  for  sale  of 
intoxicating  liquors.  Second.  Have  you  ever 
paid  any  money  to  any  state  constable,  and  do 
you  know  of  any  corrupt  practice  or  improper 
conduct  of  the  state  police?  If  so,  state  fully 
what  sums,  and  to  whom  you  have  thus  paid 
money,  and  also  what  you  know  of  such  cor- 
rupt practice  and  improper  conduct."  He 
answered  In  writing  as  follows:  "Intending 
no  disrespect  to  the  honorable  senate,  I  answer, 
under  advice  of  counsel,  that  I  am  ready  and 
willing  to  answer  the  first  question;  but  I  de- 
cline to  answer  the  second  question,  upon  the 
grounds,  First,  that  the  answer  thereto  will 
accuse  me  of  an  indictable  offense;  Second^ 
that  the  answer  thereto  will  furnish  evidence 
against  me  by  which  I  can  be  convicted  of 
such  an  offense."  The  senate  thereupon  com- 
mitted him  to  the  custody  of  the  sergeant-at- 
arms,  to  be  confined  in  jail  for  twenty-Cve 
days,  or  until  the  further  order  of  the  senate, 
unless  he  should  sooner  answer  the  questions. 
He  was  imprisoned  accordingly,  and  the  case 
was  brought  before  Judge  Wells  of  the  Supreme 
Judicial  Court  on  a  writ  of  habeas  corpus,  and 
was  fully  ar/i:ued.  It  was  held  under  advise- 
ment and  for  conference  with  the  other  judges; 
and  in  the  opinion  subsequently  delivered  by 
Judge  Wells  it  is  stated,  that  that  opinion  had 
the  approval  and  unanimous  concurrence  of 
all  the  members  of  the  court.  It  is  said  in  the 
opinion,  in  regard  to  the  second  question  put 
to  the  witness:  "  It  is  apparent  that  an  affirm 
ative  answer  to  the  question  put  to  him, 
might  tend  to  show  that  he  had  been  guilty  of 
an  offense,  either  against  the  laws  relating  to 
the  keeping  and  sale  of  intoxicating  liquors,  or 
under  the  statute  for  punishing  one  who  shall 
corruptly  attempt  to  influence  an  executive 
officer  by  the  gift  or  offer  of  a  bribe.  Gten. 
Stat.  chap.  163,  §  7." 

In  regard  to  the  clause  above  quoted  from 
the  bill  of  rights,  the  opinion  sa^s:  "  By  the 
narrowest  construction,this  prohibition  extends 
to  all  investigations  of  an  inouisitorial  nature, 
instituted  for  the  purpose  of  discovering  crime, 
or  the  perpetrators  of  crime,  by  putting  sus- 
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pected  parties  upon  their  examiDation  in  re- 
spect thereto,  in  any  manner,  althougli  not  in 
the  course  of  any  pending  prosecutioo.  But  it 
is  not  even  thus  limited.  The  principle  applies 
equally  to  any  compulsory  disclosure  of  his 

fuUt  by  the  onender  himself,  whelher  sought 
irectly  as  the  object  of  the  inquiry,  or  indi- 
rectly and  incidentally  for  the  purpose  of 
establishing  facts  involved  in  an  issue  between 
other  parties.  If  the  disclosure  thus  made 
would  be  capable  of  being  used  against  him- 
self as  a  confession  of  crime,  or  an  admission 
of  fads  tending  to  prove  the  commission  of  an 
offense  by  himself,  in  any  prosecution  then 
pending,  or  that  might  be  brought  against 
him  therefor,  such  disclosure  would  be  an 
accusation  of  himself,  within  the  meaning 
of  the  constitutional  provision.  In  the  al^ 
sence  of  regulation  by  statute,  the  protection 
against  such  self-accusation  is  secured  by 
according  to  the  guilty  person,  when  called 
upon  to  answer  as  witness  or  otherwise,  the 
privilejsre  of  then  avowing  the  liability  and 
claiming  the  exemption;  instead  of  compelling 
him  to  answer  and  then  excluding  his  admis- 
sions so  obtained,  when  afterwards  offered  in 
evidence  against  him.  This  branch  of  the 
constitutional  exemption  corresponds  with  the 
common  law  maxim,  nemo  taietvr  seipium 
aeeusare,  the  interpretation  and  application  of 
which  has  always  been  in  accordance  with 
what  has  been  just  stated.  Broom,  Max.  (5th 
ed.)  968;  Wingate,  Max.  486;  Rose.  Crim.  £v. 
(2d  AuL  ed.)  159;  Stark,  £v.  (8th  Am.  ed.)  41, 
204,  and  notes;  1  Greenl.  £v.  §  451  and  notei." 
The  opinion  then  cites  the  case  of  People  y. 
Kelly  {supra)  as  holding  that  the  clause  in  the 
constitution  of  New  York  of  1846  protected  a 
witness  from  being  compelled  to  answer  to 
matters  which  might  tend  to  criminate  himself 
when  called  to  testify  against  another  party; 
and  also,  People  v.  Mather,  4  Wend.  229,  as 
declarioff  that  the  exemption  in  the  constitu- 
tion of  New  York  extended  to  the  disclosure 
of  any  fact  which  might  constitute  an  essential 
link  in  a  chain  of  evidence  by  which  guilt 
might  be  established,  although  that  fact  alone 
would  not  indicate  any  crime.  The  opinion 
then  proceeds:  "The  third  branch  of  the  pro- 
vision in  the  constitution  of  Massachusetts, '  or 
furnish  'evidence  against  himself,'  must  be 
equally  extensive  in  its  application;  and,  in  its 
interpretation,  may  be  presumed  to  be  intended 
to  add  something  to  Uie  significance  of  that 
which  precedes.  Aside  from  this  considera- 
tion, and  upon  the  language  of  the  proposition 
standing  by  itself,  it  is  a  reasonable  construc- 
tion to  hold  that  it  protects  a  person  from 
being  compelled  to  disclose  the  circumstances 
of  hu  offense,  the  sources  from  which,  or  the 
means  by  which,  evidence  of  its  commission, 
or  of  his  connection  with  it,  may  be  obtained, 
or  made  effectual  for  his  conviction,  without 
using  his  answers  as  direct  admissions  against 
him.  For  all  practical  purposes,  such  dis- 
closures woold  have  the  effect  to  furnish  evi- 
dence against  the  party  making  them.  They 
might  furnish  the  oulv  means  of  discovering 
the  names  of  those  woo  could  give  evidence 
concerning  the  transaction,  the  instrument  hy 
which  a  crime  was  perpetrated,  or  eren  the 
torpue  delicti  itself.  Both  the  reason  upon 
which  the  rule  is  founded,  and  the  terms  in 
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which  it  is  expressed,  forbid  that  it  dioiikl  be 
limited  to  confessions  of  guilt,  or  fUtemeott 
which  may  be  proved  in  subsequent  ptosecu- 
tions,  as  admissions  of  facta  sought  to  be 
established  therein."  The  court  then  proceeds 
to  hold  that  those  constitutional  proTisioiia 
applied  to  investigations  before  a  legistative 
body. 

Passing  then  to  consider  the  effect  of  the 
statute  of  1871,  the  opinion  says:  *1t  foUow» 
from  the  considerations  already  named,  that, 
so  far  as  this  statute  requires  a  witaesa,  who 
may  be  called,  to  answer  questions  and  produce 
papers  which  may  tend  to  criminate  himself, 
and  attempts  to  take  from  him  the  constito- 
tional  privilege  in  respect  thereto,  it  most  be 
entirelv  ineffectual  for  that  purpose,  unless  it 
also  relieves  him  from  all  liabOities,  for  pro- 
tection against  which  the  privfl^e  is  secined 
to  him  by  the  Constitution.  The  statute  does 
undertake  to  secure  him  against  oertain  of 
those  liabilities,  to  wit,  the  use  of  anv  disclos- 
ures he  may  make,  as  adodssions  or  direct  evi- 
dence against  him,  in  any  civil  or  criminal  pro- 
ceeding." The  opinion  then  refers  to  the  case 
of  Peojde  V.  KeHif,  supra,  and  says  that  that 
decision  was  made  upon  the  ground  that  the 
terms  of  the  provision  of  the  constltutioQ  of 
New  York  protected  the  witness  only  Iron 
being  compelled  "to  be  a  witness  againsl  him- 
self, and  did  not  protect  him  from  the  indi- 
rect and  incidental  conseouences  of  a  disdoe- 
ure  which  he  might  be  called  upon  to  make. 

The  opinion  then  says:  "The  terms  of  the 
provision  in  the  constitution  of  Massachusetts 
require  a  much  broader  interpretation,  as  ha* 
already  been  indicated;  and  no  one  can  be  re- 
quired to  forego  an  appeal  to  its  proteccioo, 
unless  first  secured  from  future  liability,  and 
exposure  to  be  preiudioed,  in  any  criminal  pro- 
ceeding against  him«  as  fully  and  extensively 
as  he  would  be  secured  bv  availing  himsdf  or 
the  privilege  accorded  by  the  ConstitutSoo. 
Under  the  interpretation  already  given,  this 
cannot  be  accomplished  so  long  as  he  remaina 
liable  to  prosecution  criminaUy  for  any  mat- 
ters  or  causes  in  respect  of  which  be  shall  be  [6T91 
examined,  or  to  which  his  testimony  shall  re- 
late. It  is  not  done,  in  direct  terms,  by  the 
statute  in  question;  it  is  not  contended  that  the 
statute  is  capable  of  an  interpretation  which 
will  give  it  that  effect:  and  it  is  clear  that  it 
cannot  and  was  not  intended  to  so  operate. 
Failing,  then,  to  furnish  to  the  persons  to  be 
examined  an  exemption  equivalent  to  that  con- 
tained in  the  Constitution,  or  to  remove  the 
whole  liabilitT  against  which  its  provtsknis 
were  intended  to  protect  them,  it  fails  to  de- 
prive them  of  the  riirht  to  appeal  to  the  priv. 
Uege  therein.  The  result  is,  that,  in  appealing 
to  his  privilege,  as  an  exemption  fron  the  ob- 
ligation to  answer  the  inquiries  put  to  him,  tbe 
petitioner  was  in  the  exercise  of  his  ooDslita- 
tional  right:  and  his  refusal  to  answw  vpam 
that  ground  was  not,  and  oonkl  nol  be  am- 
sidered  as,  disorderlv  conduct,  or  a  oootempc 
of  the  authority  of  the  body  before  wbieb  be 
was  called  to  answer.  There  being  do  kgal 
ground  to  authorise  the  commitment  vcptm 
which  be  is  held,  be  must  be  diacbarfai  tbMt- 
from.* 

In  OuOrn  T.  Com.,  84  Qratt  6H  ^  ^^^ffK 
Cullen,  when  asked  before  a  gnuid  Joiy  to  stale 
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what  he  koew  of  a  certain  duel,  declined  to  an- 
swer, because  the  answer  would  tend  to  crim- 
inate him.  The  hustin^  court  ordered  him 
to  answer,  and,  on  his  still  refusing  to  do  so, 
fined  him  and  committed  him  to  jail.  The 
case  was  brought  before  the  Court  of  Appeals 
of  Virginia.  The  bill  of  rights  of  the  consti- 
tution of  Virginia  of  1870,  in  §  10  of  article  1, 
provided  that  no  man  can  "be  compelled  to 
eive  evidence  a^nst  himself^"  That  provis- 
ion had  existed  m  the  bill  of  rights  of  Virginia 
as  far  back  as  June  12,  1776,  and  of  it  the 
Court  of  Appeals  said  that  it  was  the  purpose 
of  its  framers  "to  declare,  as  part  of  the  or- 
eanic  law,  that  no  man  should  anywhere,  be- 
fore any  tribunal,  in  any  proceeding,  be  com- 
pelled to  give  evidence  tending  to  criminate 
himself,  either  in  that  or  any  other  proceeding;" 
and  that  the  provision  could  not  be  confined 
"only  to  cases  in  which  a  man  is  called  on  to 
give  evidence  himself  in  a  prosecution  pending 
against  him." 

The  opinion  then  cited  People  v.  Kelly,  and 
Bmtrifi  Case  hereinbefore  referred  to,  as  sus- 
(771  taiuing  its  view,  and  proceeded  to  consider  the 
effect  of  an  Act  of  Virginia,  passed  October 
81,  1870,  in  regard  to  dueling,  which  provided 
aa  follows:  "Every  person  who  may  have 
been  the  bearer  of  such  challenge  or  acceI)^ 
ADce,  or  otherwise  enga^  or  concerned  in 
aDy  duel,  may  be  requrred,  in  any  prosecution 
against  any  person  but  himself  for  having 
foujrht,  or  aided,  or  abetted  in  such  duel,  to 
testify  as  a  witness  in  such  prosecution;  but 
any  statement  made  by  such  person,  as  such 
witness,  shall  not  be  used  against  him  in  any 
prosecution  against  himself.  The  court  held 
that  the  effect  of  the  statute  was  to  invade  the 
constitutional  right  of  the  citia^n,  and  to  de- 
prive the  witness  of  his  oonstitutioual  right  to 
refuse  to  give  evidence  tending  to  criminate 
himself,  without  indemnity,  and  that  the  Act 
was,  therefore,  to  that  extent,  unconstitutional 
and  void.  It  held  ftirther  that,  before  the  con- 
atitutional  privilege  could  be  taken  away  by 
the  Legislature,  there  must  be  absolute  in- 
demnity provided;  that  nothing  short  of  com- 
plete am  nest  V  to  the  witness,  an  absolute  wip- 
ing out  of  the  offense  as  to  him,  so  that  he 
could  no  longer  be  prosecuted  for  it,  would 
furnish  that  indemni^;  that  the  statute  in 
question  did  not  furnish  it,  but  only  provided 
Uiat  the  statement  made  by  the  witness  should 
not  be  used  against  him  in  a  prosecution  against 
himself;  that,  without  using  one  word  of  that 
statement,  the  attorney  for  the  commonwealth 
might  in  manv  cases,  and  in  a  case  like  that  in 
hand,  inevitably  would,  be  led  by  the  testi- 
mony of  the  witness  to  means  and  sources  of 
information  which  might  result  in  criminating 
the  witness  himself;  and  that  this  would  be  to 
deprive  the  witness  of  his  privilege,  without 
indemnity.  The  Judgment  of  the  hustings 
court  was  reversed. 

In  State  v.  IfoweU,  08  N.  H.  814,  in  1878, 
article  16  of  the  bill  of  rights  in  the  constitu- 
tion of  Kew  Hampshire  of  1702  declared,  that 
no  subject  shall  "be  compelled  to  accuse  or 
furnish  evidence  against  himself."  Nowell 
refused  to  testify  l^fore  a  srand  lury  as  to 
whetlier,  as  a  clerk  for  one  Goodwin,  he  had 
sold  spirituous  liquors,  and  whether  Gkx)dwin 
sold  them  or  kept  them  for  sale.    He  declined 
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to  answer  on  the  ground  that  Ids  evidence 
might  tend  to  criminate  himself.  A  statute  of 
the  titate  (Gen.  Stat.  chap.  99.  g  20)  provided 
as  follows:  "No  clerk,  servant,  or  a^ent  of 
any  person  accused  of  a  violation  of  this  chap- 
ter, shall  be  excused  from  testifying  against  [6 
his  principal,  for  the  reason  that  he  may  there- 
by criminate  hiinself ;  but  no  testimony  so  given 
by  him  shall,  in  any  prosecution,  be  used  as 
evidence,  either  directly  or  indirectly,  against 
him,  nor  shall  he  be  thereafter  prosecut^  for 
any  offense  so  disclosed  by  him."  A  motion 
having  been  made,  before  the  Supreme  Court 
of  New  Hampshire,  for  an  attachment  against 
him  for  contempt  for  refusing  to  testifv,  that 
court,  after  (quoting  the  provision  in  tbe  bill 
of  rights,  said:  '*Tbe  common  law  maxim 
(thus  affirmed  bv  the  bill  of  rights)  that  no  one 
shall  be  compelled  to  testifv  to  his  own  crim- 
inality, has  been  understood  to  mean,  not  only 
that  the  subject  shall  not  be  compelled  to  dis- 
close his  guilt  upon  a  trial  of  a  criminal  pro- 
ceeding against  himself,  but  also  that  he  shall 
not  be  required  to  disclose,  on  the  trial  of  is- 
sues between  others,  facts  that  can  be  used 
against  him  as  admissions  tending  to  prove  bis 
guilt  of  any  crime  or  offense  of  which  he  may 
then  or  afterwards  be  charged,  or  the  sources 
from  which,  or  the  means  by  which,  evidence 
of  its  commission  or  of  his  connection  with  it 
may  be  obtained.  Btnerp'e  Oaee,  107  Mass. 
172,  181." 

In  regard  to  the  statute,  the  court  said  that  the 
Legislature,  having  undertaken  to  obtain  the 
tesumony  of  the  witness  without  depriving  him 
of  his  constitutional  privilege  of  protection, 
must  relieve  him  from  all  liabilities  on  account 
of  the  matters  which  he  is  compelled  to  disclose; 
that  be  was  to  be  secured  againstall  liability  to 
future  prosecution  as  effectually  as  if  be  were 
whollv  innocent;  that  this  would  not  be  ac- 
complished if  he  were  left  liable  to  prosecution 
criminally  for  any  matter  in  respect  to  which 
he  might  be  required  to  testifv;  that  the  stat- 
ute of  New  Hampshire  went  further  than  the 
statute  of  Massachtisetts  considered  in  Emery^e 
Case,  because  it  provided  that  the  witness 
should  not  be  thereafter  prosecuted  for  any  of- 
fense so  disclosed  bvhim;  that  the  witness  had 
under  the  statute,  all  the  protection  which  the 
common  law  right,  adopted  by  the  bill  of 
rights  in  its  conunon  law  sense,  save  him;  that 
if  he  should  be  prosecuted,  a  plea  that  he  had 
disclosed  the  same  offense  on  a  lawful  accusa-  V 
tion  against  his  principle  would  be  a  perfect 
answer  in  bar  or  abatement  of  the  prosecution 
against  himself;  and  that,  unless  he  should 
testify,  the  motion  for  the  attachment  must  be 
granted. 

In  1880,  in  LaFontaine  v.  Southern  Under- 
toriten  Aiso,,  88  N.  C.  182,  the  constitution  of 
North  Carolina  of  1876  had  provided,  in  the 
declaration  of  rights,  (Article  1.  §  11)  that/'in 
all  criminal  prosecutions,  every  man  has  the 
right  ...  to  ...  not  be  compelled  to 
give  evidence  against  himself."  One  Black- 
nail,  as  a  witness  in  a  hearing  before  a  referee 
in  a  civil  suit,  had  refused  to  answer  a  question 
as  to  his  possession  of  certain  books,  on  the 
ffroimd  that  indictments  were  pending  against 
him,  connected  with  the  management  of  tne  af- 
fairs of  the  association  owning  the  books,  and 
that  Ids  ^answer  to  the  question  might  tend  to 
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criminate  him.  The  case  was  heard  before  an 
inferior  state  coart,  which  ruled  that  he  must 
«Dswer  the  question.  On  appeal  to  the  Su- 
preme Court  of  North  Carolina,  it  is  held  that 
the  fair  interpretation  of  the  constitutional  pro- 
vision was  to  secure  a  person,  who  was  or 
night  be,  accused  of  crime,,  from  making  any 
•compulsory  revelations  which  mighX  be  used 
In  evidence  against  him  on  his  trial  for  the  of- 
fense; that,  as  the  witness  was  protected  from 
the  consequences  of  the  discovery,  and  the 
facts  elicited  could  be  given  in  evidence  in  no 
criminal  prosecution  to  which  they  were  perti- 
nent, the  plaintiff  in  the  case  was  entitled  to 
ul\  the  information  which  the  witness  pos- 
sessed, whether  it  did  or  did  not  implicate  the 
"witness  In  a  fraudulent  transaction;  that  the 
inquiry  could  not  be  evaded  upon  any  ground 
of  the  self-criminating  answer  which  might 
follow,  although  the  answers  of  the  witness 
could  not  bo  used  against  him  in  any  criminal 
proceeding  whatever;  and  that  his  constitution- 
al right  not  to  *'be  compelled  to  give  evidence 
against  himself"  would  be  maintained  intact 
and  full. 

In  Temple  v.  Cam.,  76  Va.  898,  In  1881.  the 
same  §  10  of  article  1  of  the  bill  of  rights  of 
the  Constitution  of  Virginia  of  1870,  that  was 
considered  in  Cullen  v.  Gum.,  supra,  was  in 
force.  An  indictment  had  been  found  by  a 
grand  Jury,  on  the  evidence  of  Temple,  against 
one  Berry  for  setting  up  a  lottery.  On  the 
trial  of  Berry  before  the  petit  jury.  Temple  re- 
fused to  testify,  on  the  ground  that  b^  so  do- 
ing be  would  criminate  himself;  and  lx)r  such 
refusal  he  was  fined  and  imprisoned  for 
contempt  by  the  hustings  court.  The  case 
was  taken  to  the  Court  of  Appeals  by  writ 
of  error.  The  court  cited  with  approval  Oui- 
Icn'a  Case,  8upra,  and  held  that  it  was  appli- 
cable. It  appeared  that  in  the  hustings  court, 
the  attorney  fur  the  Commonwealth  was  asked 
whether  any  prosecution  was  pending  against 
Temple  in  that  court,  or  whether  it  was  the 
intention  of  such  attorney  to  Institute  a  pro- 
ceeding against  Teaple  for  beini;  concerned  in 
a  lottery,  to  both  of  which  questions  he  replied 
in  the  negative. 

The  Court  of  Appeals  held  thai  Temple  had 
a  right  to  stand  ui)on  his  constitutional  priv- 
ilege, and  not  to  trust  to  the  chances  of  a  fur- 
ther prosecution;  that  the  court  could  offer 
him  no  indemnity  that  he  would  not  be  further 
prosecuted,  nor  could  the  attorney  for  the 
Commonwealth;  that  Temple  had  a  right  to 
remain  silent  whenever  any  question  was  asked 
him,  the  answer  to  which  might  tend  to  crim- 
inate himself;  that  the  great  weight  of  author- 
ity in  the  United  States  was  in  favor  of  the 
rule  that,  when  a  witness  on  oath  declared  his 
belief  that  his  answer  would  tend  to  criminate 
himself,  the  court  could  not  compel  him  to 
answer,  un1e!*s  it  was  perfectly  clear,  from  a 
•careful  consideration  of  all  the  circumstances 
in  the  case,  that  the  witness  was  mistaken,  and 
that  the  answer  could  not  possibly  have  such  a 
tendency;  and  that  the  hustings  court  had  no 
right  to  compel  Temple  to  answer  the  question 

Erbpounded  to  him,  and  to  fine  and  imprison 
i  m  for  his  refusal  to  answer  it.  The  court  fur- 
ther held,  that  the  statute  of  the  State  which 
provided  that  no  witness  giving  evidence  in  a 
prosecution  for  unlawful  gaming  should  ever 
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be  proceeded  against  for  any  offcaie  of  nalaw- 
fol  gaming  committed  by  bun  at  tlic  time  ud 
place  indicated  in  sach  prosecution,  did  doi 
apply  to  the  case  then  In  Mod.  became  MCting 
up  a  lottery  was  not  within  the  statute  agiiiMl 
unlawful  gaming .  The  Judgment  of  the  batt- 
ings court  was  reversed. 

In  BaifdY.  United  SiaUi,  116  U.  8.  616_[9: 
746],  In  1886,  this  court,  IncoDsideriDetb^nfih 
Amendment  to  the  Constitutioo  of  the  CDit«d 
States,  which  declares  that  no  penon  **ihaU  '% 
be  compNelled  In  any  criminal  case  to  be  t  vii-  ' 
ness  against  himself,"  and  the  Fourth  Amend- 
ment, which  dedms  that  the  right  of  ike 
people  to  be  secure  In  their  persons,  booKs, 
papers,  and  effects,  against  unicasasabk 
searches  and  seizures,  shall  not  be  rioliied. 
said,  speaking  by  Mr,  Jtuiiee  Bradley  (p.  631': 
"And  any  compnlscny  disooTery  by  extnninc 
the  partyiBoath,  or  compelling  the  prodnctioa 
of  his  private  books  and  papers,  to  convict  bus 
of  crime,  or  to  forfeit  his  property,  k  oootnrr 
to  the  principles  of  a  free  TOvemmeat  It  ii 
abhorrent  to  the  instincta  of  an  Englishmia:  ii 
is  abhorrent  to  the  instincts  of  an  Ameriaa. 
It  may  suit  the  purposes  of  despotic  pover. 
but  it  cannot  abide  the  pure  atmosphere  of  pa 
litical  liberty  and  personal  freedom."  It  mm 
further  saia  (p.  683):  "We  have  alrfadr  do> 
ticed  the  intimate  xelation  between  the*  tvo 
amendments.  They  throw  great  light  oocKfc 
other.  For  the  'unreasoname  sevcfaei  smd 
seizures'  condemned  in  the  Fourth  AmendacBC 
are  almost  always  made  for  the  porpose  ol 
compelling  a  man  to  give  evidence  agiiut  hi» 
self,  which  in  criminu  cases  is  condemDcd  isite 
Fifth  Amendment;  and  compelling  a  man  ii 
a  criminal  case  to  be  a  witness  aealnst  hinuBK.' 
which  is  condemned  in  the  Fiftn  Amendmesi,  i 
throws  light  on  the  queslon  as  to  what  is  an  m 
reasonable  search  and  seizure'  within  the  mew- 
ing of  the  Fourth  Amendment  And  «e  hiw 
been  unable  to  perceive  that  the  seizure  tf  i 
man's  private  books  ttid  papeia  to  be  used  is  e* 
idence  against  him  b  ■uostantially  diffcfCBt 
from  compelling  him  to  be  a  witness  sgiiaii 
I  himself.  We  think  It  Is  within  the  dear  ia- 
!  tent  and  meaning  of  those  terms.  .  .  .  Ai. 
therefore,  suits  for  penalties  and  forfrtium 
incurred  by  the  commission  of  offenMs  sgaisa 
the  law,  are  of  thia  quasi  criminal  natore. «« 
think  that  they  are  within  the  reason  of  criBU- 
nal  proceedincs  for  all  the  purposes  of  tbe 
Fourth  Amenament  of  the  ConstitntioB,  oS 
of  that  portion  of  the  Fifth  Amendmeai  whiri 
declares  that  no  person  iiball  be  oomndW  ia 
any  criminal  case  to  be  a  witness  aruntt  hia 
self;  and  we  are  further  of  opinion  thai  a  eo» 
pulsory  production  of  the  private  books  ssd  * 
papers  of  the  owner  of  goods  sought  to  be  far 
felted  in  such  a  suit  is  compelling  him  to  be  • 
witness  sgainst  himself,  wiUiin  tbe  mesDinc  ^^ 
of  the  Fifth  Amendment  to  tbe  Consiiratioe. 
and  is  the  equivalent  of  a  search  and  sonnv- 
and  an  unreasonable  search  and  seizure— vi**^ 
in  the  meaning  of  the  Fourth  Anendmeet 
Though  the  pr^eeding  in  question  is  difcrtid 
of  many  of  the  aggravating  incidents  of  scios 
search  snd  seizure,  yet,  as  before  Mid.  It  ooe 
tains  their  substance  and  ewence,  and  tSt€» 
their  substantial  purpose.  It  may  br  'iist  ii  ■ 
the  obnoxious  thing  in  Its  mikM  snd  k^ 
repulsive  form;  but  Illegitimate  and  uncoetfi 
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tDtfeoal  practlees  set  their  flint  footing  in  that 
«ajr»  oamelv,  by  went  tpproaches  and  slight 
iteviatioDS  from  legal  modes  of  procedure. 
Tbii  csa  onlj  be  obviated  bv  adberiog  to  the 
tuletliiitooDStitational  provisions  for  the  secur- 
Uj  d  person  and  ^xropertj  should  be  liberally 
•onatmed.  A  close  and  literal  construction 
deprivgi  tiiem  of  half  their  efllcacy,  and  leads 
to  gradual  depreciation  of  the  ri^bt,  as  if  it 
•oo^sted  more  in  sound  than  in  substance.  It 
li  the  du^  of  courts  to  be  watchful  for  the  con- 
ifllltattonai  rights  of  the  citizen,  and  against  any 
fltealtby  eocroachments  thereon.  Their  motto 
dioiild  be  oMi  prineipiis.*' 

In  that  case,  the  fifUi  section  of  the  Act  of 
Jane  22,  1874  (18  Stat  at  L.  187),  which  au- 
tboriaed  the  court  in  revenue  cases  to  require 
the  defendant  or  daimant  to  produce  his  pri- 
irate  papers  in  court,  or  else  the  allegations  of 
tte  TOvemment's  attorney  would  be  taken  as 
i€on^88ed,  was  held  to  be  unconstitutioDsl  and 
void,  as  applied  to  a  suit  for  a  penalty  or  to 
<Cirtabliah  a  forfeiture  of  the  goods  of  the  party, 
becauee  it  was  repugnant  to  the  Fourth  and 
nfth  Amendments  to  the  Constitution;  and  it 
was  held  that  a  proceediof^  to  forfeit  the  goods 
^Kas  a  criminal  case  withiii  the  meaning  of  the 
(Iflh  Amendment  Mr,  Justice  Miller,  in  the 
omcnrrinflT  opinion  of  hitiiself  and  Chief  Jus- 
Me$  Waite  in  the  case,  agreed  that  it  was  a  crim- 
inal one,  within  the  meaning  of  the  Fifth 
iAneodment,  and  that  thu  effect  of  the  Act  of 
PongrcsB  was  to  compei  the  party  on  whom 
|he  Older  of  the  court  was  served,  to  be  a 
Mloess  acainst  himself. 
^In  People  V.  Sharp,  107  N.  Y.  427,  9  Cent 
Bep.  099,  in  1887,  the  Court  of  Appeals  of 
Itew  Tork  had  under  consideration  the  provis- 
Igii  of  Article  1.  §  6,  of  the  Constitution  of 
Pew  York  of  1846,  that  no  person  shall  ''be 

KpeUed,  in  any  criminal  case,  to  be  a  wit- 
against  himself,"  and  the 'provision  of 
79  of  the  Penal  Code  of  New  York,  title  8, 
tpter  1,  in  reirard  to  bribery  and  corruption, 
rhich  was  in  these  words:    *'A  person  offend- 
a^^nst  any  provision  of  any  fore^ing  sec- 
of  this  code  relating  to  bribery,  is  a  com- 
Dt  witness  against  another  person  so  offend- 
and  may  be  compelled  to  attend  and  testify 
~  any  trud,  hearing,  proceeding,  or  inves- 
m,  in  the  same  manner  as  any  other  per- 
mit the  testimony  so  given  shall  not  be 
In  any  prosecution  o**  proceedine,  civil  or 
Inal,  against  the  pevton  so  testifying.    A 
so  testifying  to  the  giving  of  a^  bribe 
has  been  accepted,  shall  not  thereafter 
llabk  to  indictment,  prosecution,  or  punish- 
Dt  for  that  bribery,  and  may  plead  or  prove 
glvinir  of  testimony  accordingly,  in  bar  of 
h  an  indictment  of  prosecution."     Sharp 
others  were  indicted  for  bribing  a  member 
tiie  common  council,  and  Sharp  was  tried 
It  was  proved  that  he  had  been 
a  a  witness  before  a  committee  of 
atate  senate,  and   there  gave  testimony 
eh  the  prosecution  claimed  was  evidence  of 
complicity  in  the  crime;  and  that  testimony 
t  offered  in  evidence  by  the  prosecution, 
n  testimony  had  been  given  under  the  com- 
don  of  a  subposna,  and  was  admitted  at 
trial,  against  the  objection  that  the  disclos- 
I  before  the  senate  committee  were  privi- 
.d.    The  Court  of  Appeals  held  that  §  79  of 
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the  Penal  Code  made  the  constitutional  privt* 
lege  inapplicable,  because  it  indemnified  or  pro- 
tected tne  party  against  the  consequences  of 
his  previous  testimony.  The  court  cited  wiih 
approval  the  case  of  hfopls  v.  Eellff,  nipra. 

In  Bedgood  v.  Statt,  116  lod.  275,  m  1888, 
the  Supreme  Court  of  Indiana  had  under  con- 
sideration the  provision  of  article  one,  g  14  of 
the  bill  of  rights  of  the  constitution  of  Indiana 
of  1851,  which  provides  that  "no  person  in 
any  criminal  prosecution  shall  be  compelled 
to  testify  against  himself,"  and  the  provisions 
of  §  1800  oi  the  Revised  Statutes  of  Indiana 
of  1881,  to  the  effect  that  testimony  given  by  a 
witness  should  not  be  used  in  any  prosecution 
against  him.  On  a  trial  before  a  petit  Jury  ic 
a  criminal  case  against  others,  a  woman  had 
refused  to  answer  a  question,  on  the  ground 
that  the  answer  miffht  criminate  her.  The 
Supreme  Court  held  that,  as  the  statute  pro- 
hibited her  testimony  from  being  used  againsi 
her,  it  completely  protected  her,  and  the  judg- 
ment was  reversed  because  the  trial  court 
had  erroneously  refused  to  require  her  to  an* 
swerthe  question. 

This  review  of  the  earn  aoove  referred  to 
shows  that  in  the  constitutions  of  Georgia,  Cali- 
fornia, and  Kew  York  the  provision  vi  identi- 
cally or  substantially  that  of  the  Constitution 
of  the  United  States,  namely,  that  no  person 
shall  "be  compelled  in  anv  criminal  case  to  be 
a  witness  against  himself;^  while  in  the  consti- 
tutions of  Pennsylvania,  Arkansas,  Indiana. 
Massachusetts,  Virginia,  New  Hampshire,  and 
North  CaroliDa  it  is  different  in  language,  and 
to  the  effect  that  "no  man  can  be  compelled  to 
give  evidence  against  himself;"  or  that,  in  pro- 
secutions, the  accused  "shall  not  be  compelled 
to  give  evidence  against  himself;"  or  that  "no 
person  in  any  criminal  prosecution  shall  be  com- 
pelled to  testify  against  himself,"  or  that  no 
person  shall  be  "compelled  to  accuse  or  furnish 
evidence  aeainst  himself;**  or  that  no  man  can 
"be  compelled  to  give  evidence  against  him- 
self;" or  that,  in  all  criminal  prosecutions, 
"every  man  has  the  right  to  not  oe  compelled 
to  give  evidence  against  himself.** 

Under  the  constitutions  of  Arkansas.Georgia, 
California,  Indiana,  New  York,  New  Hamp- 
shire, and  North  Carolina  it  was  held  that  a 
given  statutory  provision  made  it  lawful  to 
compel  a  witness  to  testify;  while  in  Massa- 
chusetts and  Virginia  it  was  held  that  Che 
statutory  provisions  were  inadequate,  in  view 
of  the  constituticaal  provision.  In  New 
Hampshire,  and  in  New  York  under  the  Penal 
Code,  it  was  held  that  the  statutory  provisions 
were  sufficient  to  supply  the  place  of  the  con- 
stitutional provision,  because,  bv  statute,  the 
witness  was  entirely  relieved  from  prosecu- 
tion. 

But,  as  thj  manifest  purpose  of  the  constitu- 
tional provisions,  both  of  the  states  and  of  the 
United  States,  is  to  prohibit  the  compelling  of 
testimony  of  a  self-criminating  kind  from  a 
party  or  a  witness,  the  liberal  construction 
which  must  be  placed  upon  constitutional  pro- 
visions for  the  protection  of  personal  rights 
would  seem  to  require  that  the  constitutional 
guaranties  however  differently  worded,  should 
have  as  far  as  possible  the  same  interpretation; 
and  that  where  the  constitution,  as  in  the  cases 
of  Massachusetts  and'New  Hampshire,  declares 
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B87-nt                           fiuTBEia  CoDBT  or  the  TJKrrB 

tbat  fbe  nTilMl  AnTI  not  be  "compelled  to  evldenoe  •, 

mccuM  or  futoUh  evidence  keainst  bimaelf;"  itaettbetei 

•ucb  ■  protiilon  should  not  bare  ft  different  Statee.BDd 

iolerpreUtlon  from  tb&t  wbicb  belooga  to  con  fornia,  am 
eiJIutioDS  like  ibose  or  tbe  United  States  and  of  But  we  an 

New  York,  wbicb  declare  that  do  pemon  shall  TereDce  ma 

be  "compelled  Id  anr  criminal  caee  to  beawil-  of  the  deci 

Deaaa}ra[tistbim«(>lf.      Dndei  tbe  rulings  above  principle,  ) 

referred  to,  by  Chief  Juttice  MarabaD "  anil  by  difference 

tliis  court,  and  Ibose  in  MassacbusetiB,  New  From  a  i 

HampsbLie,  and  Virginia,  tbe  judgment  of  tbe  constltulio: 

circuit  couit  in  tbe  pienent  case  caonot  be  gus-  itie*  refern 

tained.      It   is  a  reaaonable   construclion,  we  the  appelli 

tbink,  of  the  constitutional  provision,  tbst  tlie  lo  answer. 

wilneaa  is  proiccted  ''from  being  compelled  to  miM,  thtn 

disclose  tbe  cimimslunces  of  Sin  iff  ease,  the  maided  0 

sources  from  wbicb,  or  the  me^aii  by  which,  charge  llu  < 

eviilenceofiis  commission,  or  of  his  coDnecllon  lie^aucof 
with  it,  may  be  obtained,  or  made  effectual  tor 
bis  conviction,  witbout  uMnz  bis  nnswer*  as 
direct  admisiiionN  against  bim.      Emerjfi  Qui, 

107  MsBs.  173.  183.  .^tp 

It   is  quite   clcnr  tbat  leeisliiiion    cunnot  J"*!' 
abridge  a  constitutional  prlvilegt.  and  that  It 

cannot  replace  or  supply  one,  at  l<.ist  unless  it  ] 

b  so  broad  as  to  bsve  tbe  same  eiti-nt  in  trope  _^ 

and  eflict.    It  is  to  be  noted  of  g  860  of  tbe  *™ 

lievised  Statutes  ibol  it  does  not  undertake  to  —.a  ,    ■ 

compel  self-criminaiing  evidence  from  a  party  '*'*'  '"  ffj 

or  a  witness.     In  seveml  of  lUe  sUte  slatutes  '^/i 

above  referred  to,  tbe  lesiimony  of  the  parly  or  "?~  "JJ^ 

wiiDessis  made  compulsory,  and  insomeeiiher  il  rf^' 

all    possibility  of   a  future  proseculion  of  tbe  *j!Ii  _/" 

DSrty  or  witness  ia  dietirictly   taken  away,  or  fL     ^' 

!  can  plead  in  bar  or  aharement  the  fact  Ibat  ^T*  f^ 

■  was  compelled  to  testify,  ^,,^ 

We  are  clearly  of  opinion  that  no  statute  SL"'"* 

wbich  leaves  llie  party  or  witness  subject  to  "'/Z  rfT 

prosecution  after   be  answers  the  crtminatloi;  ^  laniu 
questions  put  to  bim,  can   have  tbe  effect  of 

supplanting  tbe  privilrgeconferred  bv  tbe  Con-  1-   Onewhc 

stitulion  otlbe  united  States.     Section  860  of  "**  •^' 

the  Bevlsed  Statutes  does  not  supply  a  com-  JlJSf^ii 

plele    proteclion   from    all  tbe   perils  against  jTiSviSI^ 

which  tbe  conatitmional  prohibition  was  de-  lioSiwq 

signed  toRuard,  and  Is  not  a  full  aubetilutefor  lands  to  U 

that  problbllion.     In  view  of  tbe  constitutional  ietc 

provision,  a  statutory  enactment,  lobe  valid,  g.  After  It 

must  afford  absolute  iintnuoity  against  future  tbe  Act  ol 
prosecution  for  the  offense  to  wbicb  tbe  ques' 
tion   retales.     In  Ibis  respect,  we  give  our  as- 
sent rather  to  the  doctrine  of  Emerf/'t  Cam,  In 

Mas-tacbusetls,  than  to  thatof  i^M«v.  KeRg.  tb«  United 

In  New  York;  and  we  consider  tbat  tbe  ruling  to  tbegiai 

of  IhU  court  in  Boyd  v.  (Jnitea  blaU;  116  IL  •"  a»rioii1 

8.  616  [28:  7M]  supports  tbe  view  we  take.  ■■  HoHUei 

Beciioo  »60,  moreover,  affords  no  protection  ??  ~E!., 

aEainat  tbat  useof  compelled  testimony  which  JT*  ™^ 

couaista  in  gaining  tberefiom  a  hnowledee  of  Jr^taaa 

the  details  of  a  cnme,  and  of  source*  of  infor-  R^teT  lo  i 

matloD  which  may  supply  other  meana  of  con-  defoiteiit 

Tiding  the  wllneas  or  party.  j_    RrtheH 

It  ta  conlended-oo  tbe  part  of  the  appellee  that  Ued  br  tb< 

tbe  reason  why  tbe  courts  In  Tlrginb,  MHsaa-  in  pUoe  o) 

ebusetts,  and  New  Hampshire  bitve  held  tbat  

the  cionerating  atalule  must  be  so  brosd  aa  to  .JL']^!"'* 

give  the  wHoeas  complete  amnesty,  is  that  the  ,^~        ' 

conMltntiona  of  Iboee  slates  give  to  tbe  wltneaa  ^S,^rS 

a  broader   privilege   and  ezemptlou    tlian  Is  "^itTi™ 

granted  by  tbe  CoDslttutlon   of   tbe  United  f~.t~iih  h> 

Staiea,  lo  tbat  tbeir  UnguaM  b  that  tbe  wft-  „ba. 

Desa  Bhtll  not  be  compeiled^to  accuse  blmself,  Jttolatti 

or  fumisb  evidence  against  htmaelf,  or  give  Pae.  B-Ctt. 
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tb^  township,  wnn  oonflrmed^aDd  the  title  of  the 
State  thereto  was  perfected  from  the  date  of  the 


>} 


%k  If,  l>7eleffta]fttlTedeolanitloii,eipeoiflc  tract  !■ 
eooflrmed  to  anyone,  his  dtlA  is  not  strengthened 
bj  a  subsequent  patent  from  the  government. 

C  There  was  no  snoh  trast  created  by  the  Act 
making  the  grant  of  July  t,  1888,  and  Its  acoep- 
tanoe  br  the  State,  as  to  prerent  hind,  which 
Blight  otherwise  hsTO  been  selected  for  the  estab- 
Uiriimeot  of  the  college  intended,  from  being  pre- 
▼kraalr  mlected  by  other  grantees  of  the  United 
States  of  unlocated  quantities  of  lands. 

T  Whatever  disposition  the  State  might  subse- 
quently malce  of  the  proceeds  of  the  sale  of  lands 
granted  by  the  Act  of  July  S,  1MB,  for  the  estab- 
Ushmeot  of  a  college.  In  carrying  out  the  object 
Inteoded  or  in  defeating  it,  could  have  no  bearing 
upon  the  title  acquired  by  other  parties  from  the 
sale  of  the  lands. 

[No.  121.] 

Afffued  and  SubmttUd  the,  U,  1891.    Decided 

Jan.  11, 18bi. 

r\  ERROR  to  the  Supreme  Ckmrtof  the 
Btnte  of  CsHforoit,  to  review  t  Judmnent  of 
that  court  sffirmiu^  a  Judgment  of  the  Super- 
ior C*6urt  of  Santa  Clara  Couotj»  Califoniia.  io 
favfir  of  defendant,  that  defeodiant  was  entitled 
to  the  posM-s^iou  and  wm  the  equitable  owner 
of  the  lands  in  queniion  and  that  plaintiff  holds 
the  legal  Utle  io  trust  for  defendant  and  should 
execute  and  deliver  a  oonyeyance  of  the  land 
to  him.    Affitmed* 

Statement  by  Mr,  Justie$  Field: 

This  Is  an  action  for  the  poaseesioo  of  cer- 
tain parc<>l8  of  land  in  the  county  of  Santa 
Clara,  California,  embracing  one  hundred 
and  six  acres  and  a  fraction  of  an  acn*,  and 
constituting,  according  to  the  United  States 
forvey,  lots  one  (1)  and  two  (2),  of  section 
twenty-six  (26),  township  six  (6)  south, 
range  one  (1)  west.  Mount  Diablo  meridian. 
It  was  brought  in  the  Superior  Court  of  that 
country.  The  plaintiff  in  his  complaint, 
alleges  ownership  of  the  lands  and  right  of 
possession  on  the  16th  of  June,  1882,  and 
ever  afterwards ;  the  wrongful  and  unlawful 
entry  thereon,  on  that  day,  by  the  defendant, 
mod  nis  exclusion  of  the  plaintiff  therefrom, 
to  the  letter's  damage  of  five  thousand  dol- 
lars :  and  that  the  value  for  their  use  and  oc- 
cupation ia  two  thousand  dollars  a  year.  He 
therefore  prays  Judgment  for  their  possession, 
for  the  damages  sustained,  and  for  the  value 
of  their  use  and  occupation  until  final  Jndg- 
oient. 

The  defendant,  in  his  answer,  denies  the 
material  allegations  of  the  complaint,  and 
then,  as  a  separate  defense,  by  way  of  cross- 
complaint,  sets  up  various  matters  upon 
which  he  claims  to  have  acquired  the  equi- 
table title  of  the  premises,  and  prays  that  a 
patent  of  the  State  for  them  to  the  plaintiff, 
and  upon  which  he  relies  for  a  recovery  in 
this  caasL  may  be  adjudged  null  and  void. 
or,  that  be  hold  the  legal  title  under  it  in 
trust  for  the  defendant,  and  be  decreed  to 
ooovej  the  premises  to  him. 

The  plaintiff  answered  the  cross-complaint, 
aad  the  case  was  tried  by  the  court  without 
the  Intervention  of  a  Jury.  After  finding  the 
facts.  It  held,  as  a  conclusion  of  law,  that 
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the  defendant  was  entitled  to  a  Judgment, 
that  the  plaintiff  take  nothing  by  his  action ; 
that  the  defendant  was  entitled  at  the  com- 
mencement of  the  action,  and  was  still  en- 
titled, to  the  possession  of  the  pnmiises,  and 
was  their  eouitable  owner;  and  that  the 
plaintiff  holas  the  legal  title,  under  a  patent 
by  the  State  of  California,  bcnuing  date  June 
18,  1882,  in  trust  for  the  defendant,  and 
should  execute  and  deliver  a  conveyance  of 
the  premises  to  him.  Judgment  in  conform- 
ity with  this  conclusion  was  accordingly 
entered.  On  appeal  to  the  Supreme  Court 
of  the  State  it  was  affirmed,  and  the  case  is 
brought  to  this  court,  on  writ  of  error,  by 
the  plaintiff. 

Mr.  8.  F.  Lalb,  for  pUintiff  in  error: 

Whatever  title  the  State  took  from  the  United 
States  under  the  Act  of  Congress  of  July  2, 
1862,  she  t*ok  in  trust  and  by  contract  to  use 
the  same  for  the  objects  speofied  in  said  Act. 

(hmeU  Uf^ivem'tjf  y.  FMe,  186  U.  8.  177 
(84:  486);  AMvmer  y.  Caiif<nmia,  108  U.  S. 
677(26:  416);  Burchard  v.  Ihibbard^  11  OhiOp 
816;  Huckingham  v.  Banna,  2  Ohio  St.  661; 
FreUUiert  v.  Bindm,  67  Tez.  892;  Jaekton  v. 
MOU,  18  Johns.  468;  KetleM  v.  Jennm,  60  Me. 
466;  Rawle,  Covenants  (4tb  ed.)  890. 

All  presumptions  are  in  favor  of  the  validity 
of  the  United  States  patent  to  the  State  in  con- 
veying this  Isnd  as  agricultural  grant  land. 

6t.  LauU  SrneU.  d  Rrf.  Ch,  y.  Kemp,  104  U. 
&  646  (26:  878);  Qale  v.  Beet,  78  Cal.  240. 

The  title  of  the  United  Sutes  did  not  pass  to 
the  State  under  the  assumed  state  sele<*iu>n. 

Weaver  v.  Fairehild,  60  CaL  860;  Boeeerane 
V.  DoyaUui,  52  Cal.  218. 

No  title  vested  in  the  State  by  the  Act  of 
Congress  of  July  28, 1866. 

Toland  y.  MimdeO,  88  Cal.  41:  Wieotmein 
Cent.  B.  Ch.  v.  Price  Gmn^,  188  U.  &  611  (88: 
684);  Chant  y.  BewnMi,  49  Cal.  217;  Bod^ 
y.  Sharp,  40  Cal.  60;  Buhne  y.  OAtsm,  48  Cal. 
471,472, 

The  Land  Department  has  invesligated  this 
assumed  selection  and  determined  It  was  not 
within  the  terms  of  confirmation  of  section  L 

UaU  y.  Beei,  78  CaL  240. 

Meeire.  VhSiip  O.  Oalpla  and  WUhmr  Q, 
ZieaUr,  for  defendant  In  error: 

As  no  title  to  the  huids  remained  In  the  gov- 
ernment at  date  of  patent,  no  title  passed  by  lu 

Fattereim  v.  Tatum,  8  8awy.  172:  PM  y. 
WendeU,  18  U.  8.  9  Cranch,  88  (6:  92). 

The  exceptions  in  the  Act  of  July  28, 1866, 
do  not  apply  to  this  case;  If  such  existed  It 
should  have  been  established  by  the  plaintiff. 

Wkitne^  V.  Marrcm,  112  U.  &  696  (28:  872). 

No  listing  over  to  the  State  of  these  lands  as 
past  of  the  600,000  acre  grar  was  necessary. 

Uiidmcrih  v.  Lake,  88  Cal.  961.  MegerU  v. 
Ackc,  88  C^  82. 

By  the  passageof  the  Act  of  July  98,1866,  the 
lainis  as  selected  were  confirmed  to  the  State. 

Wrif^Y.  Bceeberrp,  121 U.  &  612  (80:  1016). 

Such  right,  once  vested,  Isequlysknt  to  a  pat- 
ent issuea. 

aarkY.  Aorr, 78 U.  a  6 Wan.  40809: 9KU 

The  retocation  made  after  the  Unit«l  States 
survey  and  before  any  Intcnreaing  rigkis  had 
attached  secured  the  defcDdaBt  tha  batter  tlgkl 
to  the  premises. 
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Touno  y.  Shinn,  48  Cal.  26. 

The  listiDg  operates  to  convey  the  title  to  the 
State  as  fully  as  by  patent. 

MiddUton  v.  Lake,  80  Oal.  597;  Finney  ▼. 
Berger,  tSO  Cal  248;  SoberU  y.  Mumbet,  68 
Cal.  22. 

The  plaintiff  in  error  holds  the  legal  title 
charged  with  the  trust,  and  equity  will  compel 
him  to  convey  it 

Hector  V.  GMon,  HI  TJ.  S.  291  (28:  482). 

A  decision  as  to  the  proper  application  of  the 
funds  derived  from  the  saie  could  in  no  wise 
affect  the  question  as  to  who  is  the  owner  of 
the  land  in  controversy. 

Murdoek  v.  Memphie,  87  U.  S.  20  Wall  686 
(22:  444);  The  Victory,  78  U.  8.  6  Wall  882 
(18:  848);  Louinwna  v.  Board  of  Liotiidation. 
98  U.  8.  140  (25: 114). 

Mr,  Justice  Field  delivered  the  opinion 
of  the  court: 

Under  the  system  of  procedure  in  civil 
cases  which  obtains  in  Cfalifomia  an  equi- 
table defense  as  well  as  a  le^al  defense  may 
be  set  up  to  an  action  for  the  possession  of 
laud.  It  is  required  in  such  case  that  the 
grounds  of  equitable  defence  be  stated  sepa- 
rately from  the  defense  at  law.  The  answer, 
to  that  extent,  is  in  the  nature  of  a  cross- 
complaint,  and  must  contain,  substantially, 
the  allegations  of  a  bill  in  equity.  It  must 
set  forth  a  case  which  would  justify  a  decree 
adjudging  that  the  title  held  by  the  plaintiff 
should  be  conveyed  to  the  defendant,  or  that 
his  action  for  the  possession  of  the  premises 
should  be  enjoined.  Wherever  the  two 
defenses  are  presented  in  this  way,  the  equi- 
table one  should,  as  a  general  rule,  be  dis- 
posed of  before  the  legal  remedy  is  con- 
sidered. Its  disposition  may,  and  generally 
will,  render  unnecessary  any  further  pro- 
ceeding with  the  action  at  law.  Oibson  y. 
Chouteau,  80  U.  S.  18  Wall.  92,  108  [20: 
584,  5871;  Quimby  y.  (hntan,  104  U.  S.  420 
[26 :  80(n  ;  Eetrada  y.  Murphy,  19  Cal.  248, 
273. 

The  controversy  in  this  case  involves  a 
consideration  of  different  acts  of   Congress 

f  ranting  lands  to  the  State  of  Clalifomia. 
he  question  to  be  determined  is  to  which 
of  the  parties  the  title  of  the  United  States 
passed.  The  plaintiff  claims  title  under  a 
grant  made  by  the  Act  of  Congress  of  July 
2,  1862  (12  Stat,  at  L.  508).  **  donating 
public  lands  to  the  several  states  and  terri- 
tories which  may  provide  colleges  for  the 
benefit  of  agriculture  and  the  mechanic  arts,* 
and  amendatory  and  supplementary  acts, 
contending  that  the  premises  in  controversy 
were  selected  as  part  of  such  lands  appor- 
tioned to  the  State  of  California  hnd  patented 
by  the  State  to  him. 

The  defendant  claims  title  to  the  premises 
from  two  sources ;  one,  from  the  eighth  sec- 
tion of  the  Act  of  Congress  of  September 
4,  1841,  (5  Stat,  at  L.  458,  chap.  16,) 
granting  five  hundred  thousand  acres  of  lands 
for  purposes  of  internal  improvement,  to  each 
new  State  upon  her  admission  into  the 
Union,  alleging  that  the  parcels  in  contro- 
versy are  a  part  of  such  lands:  the  other, 
from  the  sixth  and  seventh  sections  of  the 
Act  of  Congress  of  March  8,  1853,  granting  to 
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the  State  of  California  sections  sixteen  (IQ 
and  thirty-six  (86).  of  each  township,  for 
the  purposes  of  sdiools,  and  providing  for 
the  selection  in  certain  cases  oi  other  Uads 
in  their  stead,  the  parcels  in  eontroyersy 
having  been  selected  in  part  aatisfactioQ  of 
such  school  sections.  10  Stf4;.  at  L.  244, 
chap.  145. 

It  will  facilitate  the  apprehensica  of  the 
questions  presented  for  determinat'^oQ  if  the 
claims  of  the  defendant  be  first  considered, 
and,  therefore,  to  them  we  now  direct  om 
attention. 

The  Act  of  Ongress  of  September  4,  1841, 
to  appropriate  the  proceeds  of  he  sales  of 
the  public  lands  and  to  grant  pre-emption 
rights  designates  in  its  first  section  several 
states  to  which  ten  per  cent  of  the  net  pro- 
ceeds of  the  sales  of  the  public  lands,  made 
after  a  certain  date,  within  their  limiu. 
shall  be  paid.  Its  eighth  section  is  as  fol- 
lows: ^'And  be  it  further  enacted.  That 
there  shall  be  granted  to  each  State  specified 
in  the  first  section  of  this  Act  five  hundred 
thousand  acres  of  land  ;:*i  purposes  of  inter- 
nal improvement :  iV^fuied,  that  to  ea<^  of 
said  states  which  has  already  received  grmota 
for  said  purposes,  there  is  hereby  mated  no 
more  than  a  quantity  of  land  which  diall, 
together  with  the  amount  such  State  has  al* 
ready  received  as  aforesaid,  make  five  has*  V 
dred  thousand  acres,  the  selection  in  all  ol 
the  said  states  to  be  made  within  their  limits 
respectively  in  such  manner  as  the  Legialatnre 
thereof  ahaW  direct;  and  located  in  parcels 
conformably  to  sectional  divisions  and  sab- 
divisions,  of  not  less  than  three  hundred  vod 
twenty  acres  in  any  one  location,  on  any  pub- 
lic land  except  such  as  is  or  may  be  leaetrved 
from  sale  by  any  law  of  Conmaa  or  proc- 
lamation of  the  President  or  the  United 
States,  which  said  locations  mav  be  made  at 
any  time  after  the  lands  of  the  Onited  Stalea 
in  said  states  respectively,  shall  have  bees 
surveyed  according  to  existing  laws.  And 
there  shall  be,  and  hereby  is,  granted  to  each 
new  State  that  shall  be  hercSfter  admitted 
into  the  Union,  upon  such  admiarioa,  ae 
much  land  as,  including  such  quantity  as 
may  have  been  granted  to  such  State  before 
its  admission,  and  while  under  a  territorial 
government,  for  purposes  of   intmial  ia- 

grovement  as  aforesaid,  as  shall  make  five 
undred  thousand  acres  of  land,  to  be  sekeded 
and  located  as  aforesaid.* 

The  first  clause  of  this  secUon,  it  will  be 
observed,  uses  the  words  **thera  shall  be 
granted,*  and  not  that  **there  is  hereby 
granted,  **  and  they  import,  as  held  in  Fhiey 
y.  narrimn,  56  U.  S.  15  How.  483.  447  [14: 
761,  766],  only  thai^  a  grant  shall  be  made 
in  future.  It  was  aoooraingly  adjudged  ia 
that  case  that  a  patent  of  Louisiana  for  lands 
selected  by  her  oflBcers  from  the  grant  to  the 
State  under  the  Act  of  1841  did  doc  peas  the 
title  to  the  patentee,  the  ooart  obsenriBg: 
"It  could  not  have  been  the  intention  of  tiie 
government  to  relinquish  the  exercise  of 
power  over  the  public  lands  that  might  be 
located  by  the  State.  The  same  system  «r«s 
to  be  observed  in  the  entry  of  the  landa  by 
the  State  as  by  individuals,  except  the  pay- 
ment of  the  money ;  and  this  was  Detf^eiRarr 
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lo  give  effect  to  the  Act,  and  to  prevent  con- 
flicting entries." 

The  authorities  of  California  gave  a  dif- 
ferent construction  to  tne  latter  clause  of  the 
•ighth  section   of  the  Act  of  1841.      The 
words  there  used  are,  '^  there  shall  be,  and 
bereby  is  granted,  to  each  new  State,  **  which 
tliey  treated  as  a  present  grant  of  the  quan- 
tity designated,  and  not  as  the  promise  of 
one  in  tlie  future,  construing  the  concluding 
words,  **  to  be  selected  and  located  as  afore- 
mid, "    as   referring  merely  to  the  form  of 
selection  and  the  quantity  of  the  several  par- 
cels, and  not  as  limiting  the  location  to  lands 
previously  surveyed.    And  they  did  not  see 
any  policy  or  interest  of  the  general  govern- 
ment to  be  subserved  by  postponing  the  pos- 
■easion  and  enjoyment  of  its  bounty,  so  long 
■8  conformity  was  ultimately  secured  in  the 
locations  made  with  the  public  surveys.    In 
jDoU  v.  Meador,  the  Supreme  Oourt  of  the 
8tate  said:    '^ Conformity  in  the  locations 
with  the  sectional  divisions  and  subdivisions 
Is  required,  to  preserve  intact  the  general 
system  of  surveys  adopted  bv  the  federal  gov- 
ernment, and  to  prevent  the  inconvenience 
which   would   ensue    from  any    departure 
tiherefrom.    When,  therefore,  anv  location  is 
■lade  by  the  State,  previous  to  the  survey  of 
tlie  United  States,   it  mast  be  subject  to 
,^ange,  if,  subsequently,  upon  the  survey  be- 
ting made,  it  be  found  to  want  conformity 
HRrdh  the  lines  of  such  survey.     With  this 
hoftliflcation,  and  the  further  qualification 
pf  A  possible  reservation  by  a  law  of  Congress, 
MK  a  proclamation  of  the  !President,  previous 
^  the  survey — which  may  require  further 
^jdiange,  or  the  entire  removal  oi  the  location 
^we  do  not  perceive,  either  in  the  language 
-Ipf  the  Act,  or  the  object  to  be  secured,  any 
limitation  upon  the  right  of  the  State  to  pro- 
ibeed  at  once  to  take  possession  and  dispose 
flf  the  quantity  to  which  she  is  entitlea  by 
**^  grant.    It  would  hardly  be  pretended 
it  she  would  be  deprived  of  the  bounty  of 
general  government,  if  no  surveys  were 
r  directed  by  its  authority,  or  that  the  en- 
lent  of  the  estate  vested  in  her  would  be 
led  indefinitely,  by  reason  of  its  inac- 
in  the  matter."     (16  Cal.  295,  816,  827.) 
The  State  legislated  upon  a  similar  con- 
tion  of  the  latter  clause  of  the  Act  of 
Bgress.    Surveys  of  the  public  lands  in 
lifomia  were  not  directea  by  any  law  of 
igress  until  the  year  1858,  and  were  not 
le  to  any  larce  extent  for  years  afterwards, 
in  Mav,  1863,  in  advance  of  such  surveys. 
Legislature  of  the  State  passed  an  Act 
>Tidinff  for  the  sale  of  the  500,000  acres, 
authonzed  the  governor  to  issue  land  war- 
its  for  not  less  tnan  one  hundred  and  sixty, 
'  not  more  than  three  hundred  and  twenty 
in  one  warrant,  to  the  amount  of  the 
^000  acres,  and  the  treasurer  to  sell  them 
two  dollars  per  acre,  and  the  purchasers 
their  assigns  to  locate  them,  on  behalf 
the  State,  upon  any  vacant  and  unappro- 
ated  lands  belonging  to  the  United  States 
thin  the  State  of  California,  subject  to 
3i  location,  but  it  declared  that  no  such 
aticm  should  be  made  except  in  conform- 
to  the  law  of  Congress,  in  not  less  than 
ee  hundred  and  twenty  acres  in  one  body. 
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The  fifth  section  provided  that  the  location 
should  secure  to  Uie  purchaser  the  right  to 
the  possession  of  the  land  until  the  govern- 
ment survey,  after  which  the  lines  of  the  lo- 
cation should  be  made  to  conform  to  the  lines 
of  sections,  quarter  sections,  and  fractional 
sections  of  such  survey. 

In  July,  1858,  one  James  T.  Ewing  pur- 
chased of  the  treasurer  of  California,  under 
this  Act,  two  land  warrants,  issued  by  the 
governor  of  the  State,  each  for  one  hundred 
and  sixty  acres.  These  warrants,  by  various 
transfers,  came,  in  September,  1858,  into  the 
possession  and  ownership  oif  one  Stephen 
Franklin,  who,  during  that  month,  located 
them  upon  three  hundred  and  twenty  acres 
of  land  in  Santa  Clara  County,  in  one  body, 
embracing  the  premises  in  controversy.  The 
land  located  was  sufficiently  designated  by 
lines,  distances,  and  courses  in  the  field. 
The  entry  of  the  location  was  made  in  the 
office  of  Uie  clerk  of  the  county,  and  the  lands 
were  surveyed  by  its  surveyor,  who  gave  the 
locator  a  certificate  setting  forth  its  bounds 
and  the  number  of  acres  it  included.  The 
clerk  thereupon  recorded  the  certificate  in  the 
book  of  records  of  sdiool-land  warrants  in 
his  office.  The  county  surveyor  afterwards 
made  out  a  duplicate  of  the  survey  and  cer- 
tificate of  the  location  and  forwarded  them 
to  the  office  of  the  surveyor-general  of  the 
State.  The  location  was  made  in  conformity 
with  the  law  of  the  State.  The  lands  were 
unappropriated  public  lands  of  the  United 
States,  and  were  vacant,  except  as  occupied 
by  Franklin,  the  locator,  and  were  located 
as.  part  of  the  600,000  acres  granted  to  the 
State  by  the  Act  of  September  4,  1841. 
Franklin  was  then  in  the  actual  possession 
of  the  106.84  acres  in  controversy,  and  other 
lands  adiacent  thereto,  making,  altogether, 
five  hundred  and  seventy-eight  acres,  which 
were  cultivated  and  improved  by  him  as  a 
sinG:le  farm.  He  occupied  the  whole  tract 
until  1862,  when  his  interest  was  purchased 
by  James  Donahue,  now  deceased,  who  went 
into  possession  of  the  premises  and  continued 
in  their  use  until  his  death  in  1864  or  1865, 
when  his  interest  passed  by  devise  or  descent 
to  his  son,  the  defendant. 

But,  notwithstanding  that  in  locating  the 
state  warrants  Franklin  complied  with  the 
reouirements  of  the  state  law,  and  both  he 
ana  his  successor,  James  Donahue,  continued 
in  the  possession  and  use  of  the  land,  their 
claim  of  title  to  the  106  -f^  acres  under  the 
location  was  not  recognized  by  the  Land  De- 
partment of  the  general  government.  A  great 
number  of  similar  locations  were  treated  in 
like  manner.  The  right  of  the  State  to  make 
any  selections  in  advance  of  the  public  sur- 
veys of  the  United  States  was  denied  by  the 
department,  upon  its  construction  of  the  Act 
of  Congress.  And  even  when  official  surveys 
had  preceded  the  location,  the  transfer  of 
any  title  by  the  state  authorities  to  the  land 
located  was  also  denied,  the  department  tak- 
ing the  position  that,  until  the  lands  selected 
were  listed  over  or  patented  to  the  State,  no 
title  passed  from  the  United  States. 

Under  this  conflict  of  opinion  between  the 
authorities  of  the  State  and  of  the  Land  De- 
partment as  to  the  title  to  the  land  located 
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under  the  land  warrants  issued  by  the  gov- 
emor,  Rreat  embarrassment  was  experienced 
by  holders  of  lands  thiis  located,  and  inter- 
ests of  vast  magnitude,  which  had  grown  up 
under  the  action  of  the  State,  were  believed 
to  be  endangered.  In  Uiis  condition  of  affairs 
it  is  not  surprising  that  the  holders  of 
the  lands  resorted  to  various  measures  to 
strengthen  their  title,  and  also  sought  relief 
from  Congress. 

There  were  several  other  grants  of  lands 
by  Congress  to  the  State,  and  for  their  sale 
provision  was  also  made  by  different  acts  of 
the  Legislature.  The  Act  of  Congress  ''to 
Provide  for  the  Survey  of  the  Public  Lands 
in  California,  the  Granting  of  Pre-emption 
Rights  Therein,  and  for  Other  Purposes," 
pa£ed  March  8,  1853,  granted  sections  six- 
teen and  thirty-six  in  each  township  to  the 
State,  as  already  mentioned,  for  school  pur- 
poses. And  the  same  Act,  among  other 
things,  provided  that  where  those  school  sec- 
tions were  taken  hj  private  claims  other. lands 
might  be  selected  m  their  place  by  the  proper 
authorities  of  the  State.  Those  sections  in 
one  of  the  townships  in  Santa  Clara  County 
were  included  within  the  exterior  limits  of 
Mexican  grants,  subsequently  confirmed. 
Accordingly,  in  1862,  the  state  authorities 
toolL  measures,  pursuant  to  an  Act  Of  the 
Legislature  passed  for  such  cases,  to  obtain 
other  lands  in  lieu  of  them,  and  selected  the 
106  ^^  acres,  in  controversy  in  this  action, 
and  other  lands  adjoining  them,  making  in 
all  225  ^  acres,  in  lieu  of  a  portion  of  the 
school  sections.  The  State  then  sold  the 
lands  to  James  Donahue,  mentioned  above, 
at  the  time  a  citizen  of  the  United  States, 
and  he  paid  the  full  purchase  price  therefor, 
the  last  installment  on  the  20th  of  January, 
1864,  and  the  State  issued  to  him  a  certificate 
of  purchase.  In  May,  1866,  the  township, 
in  which  the  lieu  lands  selected  were  sit- 
uated, was  surveyed  by  the  authorities  of 
the  United  States,  and  the  plat  of  the  survey 
was  returned  and  filed  in  the  United  States 
local  land  office  of  the  district  embracing  the 
township.  After  .the  survey,  and  on  the  80th 
of  May,  1866,  the  state  authorities  again, 
and  in  part  satisfaction  of  the  grant  by  Con- 
ffress  of  the  school  sections,  selected  and  re- 
located the  same  106yVff  acres  of  land  with 
the  other  lands  adjoining,  and  on  the  same 
day  notified,  in  writing,  the  register  of  the 
United  States  land  ofiice  for  the  district  of 
such  selection  and  relocation. »  .'(Act  relating 
to  indemnity  school  selections  in  the  State 
of  California.    19  Stat,  at  L.  267,  chap.  81.) 

In  1864  the  Supreme  Court  of  California 
changed  its  previous  ruling  as  to  the  power 
of  the  State  to  make  selections  from  the  grant 
in  advance  of  the  surveys  of  the  general 
government,  receding  from  its  decision  in 
Ihll  V.  Meadar,  16  Cal.  295,  and  holding 
that  no  title  to  any  portion  of  the  land 
granted  vested  in  the  State  until  such  survey 
was  made,  thus  giving  no  effect  to  the  char- 
acter of  the  grant  as  one  in  prceaenti,  and 
making  the  immediate  enjoyment  of  the 
bounty  of  the  government  dependent  upon 
the  action  of  tne  surveying  officers,  rather 
than  the  will  of  Congress.  Terry  v.  Megerle, 
24  Cal.  (m.    This  decision,  whether  or  not 
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subject  to  criticism,  was  subsequently  »i 
hered  to,  and  has  been  since  so  consu&ilj 
followed  by  that  court  as  to  be  no  iongv  | 
open  to  question ;  and  the  title  of  the  Suie 
to  the  lands  covered  by  the  grant  in  questioii 
has  been  adjusted  upon  its  assumed  oomct- 
ness.  For  the  time,  however,  it  lerred  *u) 
increase  the  embarrassnients  previously  ei- 
isting  of  holders  of  locations  made  in  id- 
vanoe  of  such  surveys.  It  left  them  witLoct 
any  protection  except  that  arising  from  their 
possession. 

As  stated  above,  relief  was  sought  by  u 
appeal  to  Congress  from  the  embamsBncsu 
following  this  state  of  affairs,  which  «!■ 
asked  not  only  for  holders  under  the  stk^. 
tions  and  locations  mentioned,  bui  sIm  i<x 
holders  under  other  nunts  to  the  Stale,  ao: 
such  appeal  resulted  In  the  passage,  on  Juir 
28,  1866.  of  the  Act  to  quiet  land  titles  i'a 
California.  14  Stat,  at  L.  ilt<,  ch&p.  31» 
Upon  this  law  the  defendant  rel  ies  for  iLt  o>o 
firmation  of  his  title  to  the  lands  k^catri 
under  the  land  warrants  b^  his  predeci»&ir  •£ 
interest,  Stephen  Franklin,  &&  part  of  the 
500,000  acre  grant,  and  thai  defense  faiiiu. 
upon  the  confirmation  of  his  title  to  ti^r  ;c 
demnity  lands  selected  in  part  saitisficsioii 
of  the  school  sections  taken  by  Mesiac 
grants. 

The  first  section  of  the  Act  declared  ths: 
in  all  cases  where  tiie  State  of  Califinu 
had  previously  made  selections  of  any  poni'4 
of  the  public  domain  in  part  satisfactii«  oi' 
a  grant  made  to  the  State  by  an  Act  of  Cob 
gress,  and  had  dispmed  of   the  same  to  iht 

fmrchasers  in  good  faith  under  her  laws^  be 
ands  so  selected  should  be  and  were  tbert:  r 
confirmed  to  the  State.     The  words  of  ur 
section  are,  **  the  lands  so  selected  shall  be. 
and  hereby  are,  confirmed  to  said  $utr' 
From  this  confirmation  were  excepted  Mrin: 
tions  of  lands  to  which  any  ad  vers*:  piv  is-: 
tion,  homestead,  or  other  right  bad.  s:  uk 
date  of  the  passage  of  the  Act,  been  acquin*! 
by  a  settler  under  the  laws  of  the  I  citr: 
States,   and   of    lands   reserved   for  lunl. 
military,  or  Indian  purposes,  and  of  miDcn- 
lands,   or  of  lands  claimed  under  a  nlii 
Mexican  or  Spanish  grant,  or  of  land  vhUl. 
at  the  passage  of   the   Act,  was  ioiluui*'. 
within  the  limits  of  any  cltv,  town,  or  v. 
lage,  or  within  the  oountv  of  San  FniK:»v 
The  second  section  provided  that  vbcrr 
the  selections  mentioned  in  the  fir^  frcti« 
had  been  made  of  land  which  had  ben  to 
veycd  by  authority  of  the  United  Sumi  ■• 
should  be  the  duty  of  the  authoritirt  of  ihr 
State,  where  it  had  not  already  bee-n  d««e. 
to  notify  the  register  of  the  Cniied  Sti'^ 
land  office  for  the  district  in  whicb  ibc  '>a>^ 
was  located,  of  such  selections,  and  tha:  '*> 
notice  should  be  regarded  as  the  date  if  ^ 
State's  selection ;  and  it  reauiied  the  G«. 
missioner  of  the  General   Land  OtBcr.  is 
mediately  after  the  passage  o'  the  Act  l* 
instruct  the  several  local  registers  to  forwc 
to  the  General  Land  Oflace.  after  iovrssicaiwc 
and  decision  all  such  selections  which.  ■■ 
found  to  be  in  accordance  with  secti^  •o' 
of  this  Act,  the  Commissioner  should  etn-^ 
over  to  the  State  in  the  usual  maaner. 
The  third  section  provided  thai  wbrrr  tbr 
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•slectioiiB  named  in  the  first  section  had  been 
made  of  land  which  had  not  been  surveyed 
*;.  1^  authority  of  the  United  States,  but  wb'ich 
iwd  been  sunrejed  by  authority  of  and  under 
w-Um  laws  of  the  State,  and  the  land  sold  to 
^parchaaers  in  good  faith,  such  selections 
.  tfKmld,  from  the  date  of  the  passage  of  the 
^  Act»  when  marked  off  and  designated  in  the 
:  fleld,  have  the  same  force  and  effect  as  pre- 
^.option  riffhts  of  a  settler  on  unsurveyed 
>  public  lands. 

Under  the  proyision  of  the  first  section  of 
■  tiiia  Act  the  defendant  contends,  and  the 
k  eoQit  below  ruledto  that  effect,  that  the  lands 
^•elected  from  the  nant  by  the  Act  of  1841, 
:,  tbat  is  from  the  500,000  acres  donated  to  the 
'"State  were  confirmed  and  the  title  of  the 
iBlate  thereto  perfected.  The  confirmation  it 
l^waa  argued  operated  as  a  present  <rrant,  and 
JCperfected  the  State's  title  from  the  date  of 
^ibe  Act.  That  construction  would  un 
y:idoabtedlT  be  correct  if  the  provi  sions  of  the 
^0Z8t  section  were  not  modified  by  those  of 
f^fhe  second  section.  The  first  section  declares 
^in  general  terms  that  where  selections  of  any 
Iportion  of  the  public  domain  have  been 
yinade  by  the  State  in  part  satisfaction  of  a 
^jpant  of  Congress  to  her,  and  she  has  dis- 
^poaed  of  the  same  to  purchasers  in  food  faith 
Fvnder  her  laws,  the  lands  so  selected  are 
^«onflrmed  to  the  State.  The  object  of  the  sec- 
Iflon  is  to  confirm  the  title  to  lands  thus 
elected  and  sold  by  the  State.  But  the  sec- 
~  section  declares  that  when  the  selections 
tve  been  made  of  lands  surveyed  by  author- 
of  the  United  States,  it  shall  be  the  duty 
the  state  authorities,  when  it  had  not 
Iready  been  done,  to  notify  the  register  of 
United  States  local  land  office  of  such 
elections,  and  that  this  notice  shall  be  re- 
led  as  the  date  of  the  State *s  selection. 
follows  therefore  that  the  lands  confirmed 
the  first  section  are  those  selected  from 
idspreviously  surveyed  by  authority  of 
United  States  and  of  which  selection 
biflcation  had  been  or  should  therealter  be 
Iven  to  the  register  of  the  local  land  office. 
Tow  it  does  not  appear  from  the  record,  that 
ly  lands  under  consideration  in  this  case 
sre  selected  from  the  grant  of  1841,  that  is, 
the  ffrant  of  500,000  acres,  after  the 
had  been  surveyed  by  authority  of  the 
Fnited  States,  and,  of  course,  no  notifica- 
iOD  had  been  or  could  be  given  of  any 
tch  selection.  The  selections  made  un- 
that  grant,  that  is,  the  locations  upon 
state  warrants  possessed  by  Franklin, 
of  lands  surveyed  only  by  authority  of 
State,  and  such  selections  when  marked 
and  designated  on  the  field  could,  by  the 
did  section  of  the  Act  of  1866,  only  have 
force  and  effect  of  pro-emption  rights  of 
settler  on  unsurveyed  public  lands.  Such 
>gnition  could  be  of  no  benefit  to  the 
Pendant  in  establishing  his  defense  in  the 
ml  case.  It  is,  therefore,  upon  the  effect 
the  Act  of  1866,  on  the  lieu  lands  selected 
place  of  the  school  sections  coveied  by  the 
ixican  grants,  that  he  must  rely.  Notifi- 
Acm  of  such  selections  was  made  to  the 
g^ster  of  the  local  land  office,  after  the 
rrey  in  May,  1866,  of  the  township  in 
■lidh  the  selected  lands  were  situated. 
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It  follows  that  by  the  first  section  of  the 
Act  of  1866,  as  modified  by  the  second  sec- 
tion, the  lieu  lands  selected  in  place  of  the 
school  sections,  after  the  survey  of  the  town- 
ship, were  confirmed  and  the  title  of  the 
State  thereto  was  perfected  from  the  date  of 
the  Act  The  legislative  confirmation  was 
not  only  a  recognition  of  the  validity  of  the 
claim  of  the  State,  but  it  operated  as  effectu- 
ally in  perfecting  her  title  as  a  grant  or 
quit- claim  from  the  government.  As  held 
in  Langdeau  v.  Hanes,  88  U.  S.  21  Wall. 
521,  530  [22 :  606,  609]  "  if  the  claim  be  to 
land  with  defined  boundaries  or  capable  of 
identification,  the  legislative  confirmation 
perfects  the  title  to  the  particular  tract,  and 
a  subsequent  patent  is  only  documentary 
evidence  of  that  title. "  The  tract  confirmed 
here  was  of  specific  boundaries,  and,  after 
the  confirmation,  no  further  evidence  of  the 
title  of  the  confirmee  was  needed.  As  this 
court  said  in  WJiitney  v.  Morrow,  112  U.  S. 
693,  695  [28:  871,  8721 :  "If  bv  a  legisla- 
tive declaration  a  specific  tract  is  confirmed 
to  any  one,  his  title  is  not  strengthened  by 
a  subsequent  patent  from  the  government. 
That  instrument  may  be  of  great  service  to 
him  in  proving  his  title,  if  contested,  and 
the  extent  of  his  land,  especially  when  proof 
of  its  boundaries  would  otherwise  rest  in  the 
uncertain  recollection  of  witnesses.  It  would 
thus  be  an  instrument  of  quiet  and  security 
to  him,  but  it  could  not  add  to  the  validity 
and  completeness  of  the  title  confirmed  by 
the  Act  of  Congress."  The  confirmation  of 
the  State's  title  inured  immediately  to  the 
benefit  of  her  grantee,  the  father  of  the  de- 
fendant, without  any  further  action  of  the 
Land  Department  or  of  the  State. 

The  plaintiff  contends  against  this  con- 
clusion that  he  obtained  a  better  right  to  the 
demanded  premises  under  the  grant  of  July 
2,  1862,  to  the  State,  of  land  for  the  estab- 
lishment of  an  agricultural  college  or  col- 
lege for  the  mechanic  arts,  alleging  that  such 
premises  were  a  part  of  the  land  apportioned 
to  the  State  under  that  grant.  To  the  con- 
sideration of  that  position  we  now  turn  our 
attention. 

On  the  2d  of  July,  1862,  Congress  passed 
an  Act"  Donating  Public  Lands  to  the  Several 
States  and  Territories  which  may  Provide 
Colleges  for  the  Benefit  of  Agriculture  and 
the  Mechanic  Arts.**  12  Stat,  at  L.  508,  chap. 
130.  The  first  section  provides  as  follows : 
"  That  there  be  granted  to  the  several  states, 
for  the  purposes  hereinafter  mentioned,  an 
amount  of  public  land,  to  be  apportioned  to 
each  State  a  quantity  equal  to  thirty  thous- 
and acres  for  each  senator  and  representative 
in  Congress  to  which  the  states  are  respect- 
ively entitled  by  the  apportionment  under 
the  census  of  eighteen  hundred  and  sixty : 
Provided,  That  no  mineral  lands  shall  oe 
selected  or  purchased  under  the  provisions 
of  this  Act."  Under  this  section  the  State 
of  California  became  entitled  to  one  hundred 
and  fifty  thousand  acres  for  the  purposes 
designated. 

The  second  section  of  the  Act  provides  as 
follows:  *'That  the  land  aforesaid,  after 
being  surveyed,  shall  be  apportioned  to  the 
several  states  in  sections  or  subdivisions  of 
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sections,  not  less  than  one  quarter  of  a  sec- 
tion ;  and  whenever  there  are  public  lands 
in  a  State  subject  to  sale  at  private  entry  at 
one  dollar  and  twenty-five  cents  per  acre,  the 
quantity  to  which  said  State  shall  be  entitled 
shall  be  selected  from  such  lands  within  the 
limits  of  such  State,  and  the  Secretary  of  the 
Interior  is  hereby  directed  to  issue  to  each  of 
the  states  in  which  there  is  not  the  quantity 
of  public  lands  subject  to  sale  at  private 
entry  at  one  dollar  and  twenty-five  cents  per 
acre,  to  which  said  State  may  be  entitled 
under  the  provisions  of  this  Act,  land  scrip 
to  the  amount  in  acres  for  the  deficiency  of 
its  distributive  share.'' 

The  Act  also  containo  various  provisions 
intended  to  secure  the  proper  application  of 
the  proceeds  of  the  sale  of  the  lands  donated 
to  the  purposes  intended.  It  also  declares 
that  no  State  shall  be  entitled  to  its  benefits 
unless  the  State  expresses  her  acceptance  of 
the  Act  within  two  years  from  the  date  of  its 
approval,  a  period  which  was,  by  a  subse- 
quent Act,  extended  for  two  years  more. 
California,  however,  expressed  her  accept- 
ance within  the  time  requiied,  and,  on  Uie 
23d  of  March,  1863,  passed  an  Act  to  create 
and  organize  the  University  of  California, 
which  enbraced  provisions  for  a  college  for 
the  benefit  of  agriculture  and  the  me^anic 
arts. 

By  subsequent  Acts  the  State  was  allowed 
to  select  the  lands  granted  from  any  lands 
within  her  limits,  subject  to  pre-emption, 
settlement,  entry,  sale,  or  location  under  any 
laws  of  Uie  United  States.  15  Stat,  at  L. 
68,  chap.  55 ;  16  Stat,  at  L.  581,  chap.  126. 

On  the  10th  of  September,  1873,  one  Wil- 
liam W.  Johnston  made  application  to  tiie 
regents  of  the  University  of  California  to 
purchase  the  one  hundred  and  six  acres  and 
a  fraction  of  an  acre  in  controversy  in  this 
cose,  under  the  Act  of  Congress  of  July  2, 
1862,  and  his  application  was  accepted.  On 
the  following  day,  September  11,  1878,  the 
land  agent  of  the  university  proceeded  to 
select  and  locate  several  parcels  of  land  in 
the  office  of  the  register  of  the  United  States 
for  the  district,  including  the  lands  which 
Johnston  had  applied  to  purchase,  and  gave 
him  a  certificate,  he,  at  the  time,  paying 
$111.84,  that  being  all  that  was  then  required 
of  him.  On  the  2d  of  November,  1874,  the 
parcels  of  land  selected  were  certified  by  the 
Commissioner  of  the  Qeneral  Land  Office  as 
being  subject  to  selection  under  the  Act  of 
July  2,  1862,  and  free  from  conflict,  and  the 
list  was  approved  by  the  Secretary  of  the 
Interior,  subject  to  any  valid  interfering 
rights  existing  at  the  date  of  the  selection. 
On  the  24th  of  April,  1879,  Johnston  assigned 
and  transferred  his  certificate  of  purdiase  to 
the  plaintiff,  and  he  paid  to  the  regents  of 
the  University  the  balance  of  the  purchase 
price.  At  the  time  of  his  application  to  pur- 
chase, and  of  payment  on  account,  Johnston 
had  notice  of  the  defendant's  riehts  and  in- 
terests in  the  premises;  and  the  plaintiff 
also  had  such  notice  at  the  time  of  the  as- 
signment to  him  and  his  payment  of  the  bal- 
ance of  the  purchase  money.  On  the  flrst  of 
June,  1882,  the  United  States  listed  over  the 
lands  to  the  State,  and,  on  the  17th  of  that 
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month,  the  State  executed  her  patent  U)  tiie 
plaintiff   for  the  premises  in  ooDtroTersv.       ■ 

Upon  this  patent  the  plaintiff  asgerti  title 
to  the  premises  and  claims  their  recoverr. 
The  proceedings  taken  for  the  acqniiitioD  of 
the  land  appear  to  have  been  regular  in  fonn 
and  to  have  been  sufficient  to  tnuisfer  the  ti;> 
to  the  State  bad  not  the  property  been  pre- 
viously vested  in  the  defendant  by  the  pur- 
chase by  his  father  of  the  lands  selected  is 
place  of  the  school  sections  covered  by  Mex- 
ican grants. 

Our  conclusion  is  that,  after  the  oonfinitt- 
tion  by  the  first  section  of  the  Act  of  Ju'.t 
28,  I806,  of  the  lands  in  controversy  selected 
in  place  of  the  school  sections,  the'townah:p 
in  which  the  selected  lands  are  situated  htt. 
ing  been  previously  surveyed  by  authuriir 
of  the  United  States,  the  premises  were  dl'I 
subject  to  the  grant  to  the  State  for  the  esub- 
lishment  of  an  aj^ricultural  col  lege.  No  title 
to  lands  under  that  grant  vested  in  the  Su;t 
until  their  selection,  and  listing  to  the  State.  1 
which  was  some  years  subsequent  to  \ht  tiice 
at  which  the  title  of  the  United  Sutes  paaed 
to  the  defendant. 

There  was  no  such  trust  created  by  the  Act  . 
making  the  grant  of  July  2,  18tt8.  and  iti  ' 
acceptance  by  the  State,  aa  to  prevent  UdI 
which  might  otherwise  have  been  selected 
for  the  establishment  of  the  college  inteadei 
from  being  previously  selected  by  othrr 
grantees  of  the  United  States  of  unlociieii 
quantities  of  land.  No  trust  against  the 
State  could  arise  until  proceeds  from  the  nie 
of  the  property  ffrantea.  or  some  portioa  of 
it,  had  been  obtained  and  oome  into  her  p»- 
session  Whatever  disposition  she  mifht 
subsequently  make  of  the  proceeds,  in  cany- 
ing  out  the  object  intended,  or  in  defeatinf 
it,  could  have  no  bearing  upon  the  title  k- 
quired  by  other  parties  nom  the  sale  of  tin 
lands.  Mills  Couwty  v.  BurUnffUm  d  M.  H 
R.  Co.  107  (J.  8.  557  [27 :  578]  :  Amehcay 
Emigrant  Co.  v.  Adamtt  County,  lUO  C.  S.  «1 
[25:  568]  ;  Cook  County  ▼.  Cahma  4  (. 
Canal  db  D,  Co.  188 U.  8.  685.  655  [S4:  UldL 
11171. 

The  judgment  mutt,  thereof,  ftf  1 


T.  G.  PHELPS,  CoiXKoroB.  etc,  ¥9. 

in  Err.^ 

J.  a  SIEGFRIED  R 


(8ee8.CBeporter%  ed.<oe4DU 

Intoice  ef  meitkandim  im^mrUL 

An  Invoice  of  merofaandlse  Imported  tnm  s  ii^ 
eiffn  ooqntiy  in  August,  ism,  wtwCher  dadifek  ' 
not,  must  ooDfonn  to  the  reqvlNBMtisC  li** 
Stat.  M  »68,  »B4.  M5  and  nao. 

[Na  656.1 
QubmtteiJmi.7.m9.    Decided  Jan.  11.1/9^ 


JXoa.—ABto  Vm  qf  ITMtetf 
noU  to  United  States  t.  Hirea  Hmidrtd  sad  fV9 
CSiestsof  TBa,lt  TOB. 

.At  lo  oeMoR  to  rMOoer  hcMfe  duties  ptfi  vadr  1^ 
(est;  pnuet,  haw  madi^mmA  U»  egmi.  SMWit* 
Greelj  ▼•  Tbompsoii,  He  ST. 
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Phelps  t.  Sibgfbied. 
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IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  California,  to  ^review  a  judgment  for 
plaintiff,  for  the  unlawful  conversion  of 
goods  imported.  Bevened  and  cavM  remanded 
with  direction  to  dismin  the  action. 

Statement  from  brief  for  the  plaintiff  in 
error. 

This  action  was  brought  by  Siegfried  and 
Brandenstein  to  recover  the  value  of  ten 
packages  of  tea  imported  by  the  plaintiffs 
in  August,  1889. 

The  complaint  avers  that  the  merchandise 
In  question  is  entitle^  to  hee  entry,  but 
that,  although  plaintiffs  have  done  every- 
thing the  law  requires  of  them,  the  defend- 
ant, as  collector  of  the  port  of  San  Francisco, 
has  refused  to  allow  entry  of  the  said  mer- 
ehandise  or  to  deliver  the  same  to  the  plain- 
tiffs except  on  the  condition  that  plaintiffs 
■hould  deliver  to  defendant  a  consular  invoice 
from  the  United  States  consul  at  Yokohama, 
Japan,  declaring  the  cost  or  value  of  said 
merchandise  in  Japan,  or  should  give  a  bond 
tn  $100  condition  for  the  delivery  of  such  an 
invoice  within  a  prescribed  time. 

The  complaint  avers  that  Uiere  is  no  war- 
lant  of  law  for  this  action  of  the  collector. 

The  defendant  demurred  to  the  complaint, 
but  the  court  overruled  the  demurrer  and 
entered  judgment  for  the  plaintiffs. 

'     The  following  is  the  opinion  of  the  court 
below,  by  Sawver,  Circuit  Judge: 

This  is  a  suit  to  recover  the  value  of  a 
'eertain  shipment  of  tea,  at  a  port  in  Japan 
to  the  port  of  San  Francisco,  arising  out  of 
a  refusal  of  the  collector  to  allow  the  tea  to 
be  delivered  to  the  consignees  without  their 
presenting  to  him  a  consular  invoice  having 
endorsed  thereon  the  declaration  required  to 
be  made  before  the  consul  at  the  port  of  ship- 
ment and  the  consul's  certificate'required  6y 
eections  2854  and  following  of  the  Revised 
estates,  or  giving  the  bond  to  produce  one 
at  some  future  day  in  pursuance  of  the  pro- 
▼iaions  of  section  2857. 

The  plaintiffs  insist  that  the  merchandise, 
beinff  tea,  which  pays  no  duty,  does  not  fall 
within  the  provisions  of  the  statute,  which 
If  intended  to  apply  to  dutiable  goods  only ; 
and  it  appears  to  me  that  this  position  is 
eorrect.  There  is  nothing  at  all  said  about 
non-dutiable  goods,  and  the  provisions  are 
adapted  only  to  dutiable  go<xls,  subject  to 
either  ad  talorem  or  specific  duties.  The 
declaration  provided  for  must  state  that  the 
Invoice ''contains — if  the  merchandise  men- 
tioned therein  is  subject  to  ad  valorem  duty 
and  was  obtained  by  purchase  a  true  and  full 
atatement  of  the  time  when,  and  place  where 
tflhe  same  was  purchased,  and  the  actual  cost 
lliereof  and  oi  all  charges  thereon  .  .  . 
I,  when  obtained  in  any  other  manner  than 
purchase,  the  actual  market  value  thereof 
the  time  and  place  when  and  where  the 
^^me  was  procured  or  manufactured ;  and,  if 
bject  to  specific  duty,  the  actual  quantity 
nreof."  This  requirement  was  manifestly 
;ended  to  enable  the  collector  to  determine 
I  amount  of  duties  to  be  collected,  and  a 
»...7n  of  declaration  is  prescribed  by  the  stat- 
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ute  adapted  to  each  mode  of  assessing  duties, 
so  that  the  collector  can  ascertain  tne  value 
of  the  goods  subject  to  ad  fxuorem  and  the 
quantity  of  those  subject  to  specific  duties, 
fiut  neither  form  is  adapted  to  non-dutiable 
goods,  and  there  is  no  occasion  to  know,  for 
the  purposes  of  the  revenue,  either  the  value 
or  quantity.     Non-dutiable  goods  are  not 
mentioned,  and  no  declaration  is  provided 
adapted  to  that  class  of  goods.     Which  of 
the  forms  should  be  adopted  when  neither  ia 
prescribed  and  neither  would  fit  the  subject- 
matter? 

So  the  bond  provided  for  in  section  285T 
is  to  be  **  double  the  amount  of  duty  appar- 
ently duA,  conditioned  for  the  payment  of 
the  duty  which  shall  be  found  to  be  actually 
due  thereon. "    As  the  goods  show  for  them- 
selves what  they  are  and  that  they  pay  no* 
duty,  whatever  the  conditions  of  the  llond, 
they  no  more  fit  the  case  than  do  the  matters- 
prescribed  in  the  statement  to  be  made  before^ 
the  consul  in  the  case  of  dutiable  goods. 
Evidently    the  statute    mentioned    afl    the 
cases  to  which  this  declaration,  certificate, 
and  bond  were  intended  to  be  made  appli- 
cable.   To  extend  the  requirements  by  looser 
construction  or  inference  to  goods  that  pay 
no  duty  would  be  to  impose,  in  the  aggre- 
gate, large  burdens  upon  commerce  without 
any  corresponding  benefit. 

I  do  not  think  the  Secretary  of  the  Treasury 
is  authorized  by  the  statute  to  put  any  bur- 
dens upon  commerce,   in  addition  to  those* 
imposed  by  the  statute  itself.    Hie  is  author- 
ized to  make  regulations  "not  inconsistent 
with  law ;"  to  regulate  the  imposition  and 
enforcement  of  the  burden  provided  for  by 
law,  but  not  to  impose  others.    Burdens  im- 
posed upon  commerce,  in  addition  to  those^ 
imposed  by  statute,  would  be  ''inconsistent- 
with  law,^  and  unauthorized.     See  Balfour- 
V.  Sullivan,  8  Sawy.  649,  and  cases  cited ; 
Meiritt  v.  Welsh,  104  U.  U.  695,  700  [26 :  896, 
8981 ;  MorriU  v.  Jonee,  106  U.  S.  466  [27 : 
2671. 

The   Court  of  Claims,  in  Mosby  v.  Unit- 
ed States,  24    Ct.    CI.    1,    took    this   view 
when   it  held  that  the  consul  was  entitled 
to  recover  a   considerable  amount  paid  in- 
to the  treasury  under  protest   for  fees  col- 
lected for  such  certificates  appended  to  in- 
voices and  statements  of  free  goods,    on  the- 
§  round  that  these  services  performed,   al- 
lough  in  form  oflScial,  were  not  official  Id 
fact  or  in  law,  and  the  United  States  had  no* 
concern  with  them ;  that  it  was  a  matter 
entirely  between  the  owner  of  the  goods, 
who    voluntarily,   without   requirement   of 
law,  obtained  and  paid  for  the  services,  and 
the  consul,  who,  in  his  own  individual  pri- 
vate character,   voluntarily    performed  the 
service  for  the  compensation  received  of  the* 
owner  so  paid  of  his  own  free  will.     The- 
amounl  of  the  items  in  that  single  instance, 
$2,095,  will  afford  some  indication  of  the^ 
extent  of  the  burden,  in  the  aggregate,  such 
a  regulation  by  the  Secretary  would  impose- 
on  commerce.    In  my  judgment  the  collecior 
unlawfully  refuse  to  aeliver  the  tea,  and  is* 
liable. 

The  demurrer  to  the  complaint  must  bo- 
overruled,  and  it  is  so  ordered. 

11S» 
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Mr,  Wm.  A.  Hftnry*  Aut.  Atty-Qm., 
-forplaintiff  in  error : 

The  question  presented  by  the  record  is 
whether  invoices  of  merchandise  entitled  to 
free  entry  must  conform  to  the  requirements 
^f  sections  2858,  2864,  2855;  2860.  as  to  the 
•consular  invoice,  etc.,  whidi  were  in  force 
August,  1889.  when  Uie  merchandise  in  ques- 
tion was  imported. 

This*  question  is  no  longer  an  open  one. 
It  was  decided  by  this  cour^  in  Umted  8taU$ 
Y.  Matlfy,  188  U.  8.  278.  288  (88:  625,  681), 
that  invoices  of  al)  merchandise  imported' 
from  foreign  countries,  whether  dutiable  or 
not,  must  conform  to  Uie  reauirements  of  the 
«bove  named  provisions  of  law. 

The  decision  of  Judffe  Sawyer  on  the  de- 
murrer was  made  on  December  16,  1889,  but 
the  decision  of  this  court  in  Mosby's  case 
was  not  made  until  the  17th  of  the  following 
January,  1890. 

Mr,  Jno*  S*  MosbjTt  for  defendant  in 
-error: 

The  question  presented  is  as  to  the  right  of 
a  collector  of  customs  to  require  a  consular 
invoice  for  free  goods. 

If  the  goods  are  without  an  invoice  no 
prejudice  can  result  to  the  government  from 
^e  omission  of  the  shipper  to  forward  one. 

The  plaintiff  in  error  relies  on  the  case  of 
UniUd  Stata  v.  Mo^,  188  U.  8.  278  (88 : 
*625) ,  as  decisive  of  this.  It  is  admitted  that 
that  case  is  an  authority  in  point.  It  is  re- 
spectfully submitted  that  there  was  error  in 
the  judgment  of  the  court  on  that  question, 
4nd  that  it  should  be  overruled. 

When  all  the  provisions  on  the  subject  of 
consular  invoices  are  read  together  as  a  whole 
it  is  clear  that  they  were  never  intended  to 
apply  to  free  importations ;  they  are  in  fact 
Tepugnant  to  such  a  construction. 

Mr.  ChUf  JutUee  Fuller  delivered  the 
•opinion  of  the  court : 

The  judgment  is  reversed  and  cause  re- 
manded with  a  direction  to  sustain  the  de- 
murrer and  to  dismiss  the  action,  upon  the 
4inthority  of  United  8UxU»  y.  Motby^  188  U. 
3.  278  t88:  625]. 


DANIEL  MAQONB.  Collbotob,  Plf. 

in  B/rr,, 

CLARA  R08BN8TBIN. 
<86e  8.  a  Beporter*s  ed.  S0*-a06.> 

Boxei  or  eowringi  of  goods  imported  not  iulgfeet 

to  duties, 

.  • 

-Under  the  Aot  of  1888,  boxes  or  ooverlngs  off  any 
kind,  not  of  a  material  or  form  designed  to  evade 
duties  thereoD,  but  designed  to  be  used  In  the 
bona  fide  transportation  of  the  goods  to  the 
United  States,  are  not  sobject  to  dotj. 

[Na  145.] 

Argued  Jan.  7.  S,lS9f.    Decided  Jan.  11,189$. 

Non.—^  to  Hm  of  UnUed  Btatee  for  dutiet,  see 
mats  to  United  States  v.  Three  Hondred  and  Flftr 
OieitB  of  Tea,  6e  7QS. 

Am  to  actkm  to  recover  baekdiiMapaild  under  prO' 
teet;  proUei^  how  made^  and  ttt  s^sett  see  note  to 
•Oreely  v.  Thompeoa«  18:  SB7. 
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F   ERROR  to  the  Oircoit  Ocmit  of  fta 
United  States  for  the  Soutben  District 
of  New  York,  to  review  a  Judgmeot  ia  favor 
of  plaintifr  for  the  recovery  Sack  of  duties 
ille^ly  paid.    Affirmed, 
See  same  case  helow,  84  Fed.  B«|>.  VKL 

Statement  from  brief  of  counsel  of  defftidant 
in  error. 

The  plaintiff  in  error  at  the  dates  of  tlie 
importation  and  payment  hereinmfler  wtm- 
tioned  was  collector  of  the  port  of  New  Tock. 
The  defendant  in  error  was  at  said  dates 
doing  business  in  the  city  of  New  York,  and 
a  portion  of  such  business  being  the  imfwrta- 
tion  of  matches. 

On  the  19th  day  of  February.  1887.  tbe 
defendant  in  error  imported  into  the  port  of 
New  York  three  hundred  and  eleven  cases  of 
matches,  three  hundred  and  one  cases  of  said 
matches  being  known  as  parlor  matchea,  «ad 
ten  cases  of  said  matches  heing  known  as 
safety  matches.  The  raatrhea  In  the  first 
instance  were  packed  in  small  boxes  contain- 
ing about  seventy  matches  each,  said  bozea 
being  made  of  thin  pieces  of  soft  wood, 
covered  with  paper  and  were  so  ooostmcied 
that  the  receptacle  containing  the  msfrhei 
fitted  snugly  into  the  cover  Tike  a  drawer, 
and  could  be  slid  out  of  the  cover  at  either 
end  for  the  purpose  of  enabling  the  msfrhf 
to  be  withdrawn.  A  dozen  of  tb^  small 
wooden  boxes  above  referred  to  constituted  a 
package,  then  half  a  dozen  of  such  packages 
formea  a  larger  package,  and  then  a  nunmr 
of  these  larger  packages  were  enclosed  ia  a 
xinc  lined  case. 

The  plaintiff  in  error,  as  collector  of  am- 
toms  at  the  port  of  New  York,  levied  aad 
assessed  upon  said  small  wooden  inside  bozea 
one  hundred  per  cent,  ad  valorem  duty.  The 
defendant  in  error  on  the  19th  dav  of  Feb- 
ruary, 1887,  paid  the  sum  so  levied  nader 
protest,  and  claiming  that  aaid  boxes  were 
free  from  duty  .under  section  seven  of  the 
Tariff  Act  of  March  8,  1888.  The  protest  and 
appeal  required  by  law  was  duly  made,  and 
the  decision  of  the  said  collector  was  aflSnned 
by  Uie  SeCTetary  of  the  Treaaurv. 

Thereupon  this  action  was  instituted  to 
recover  the  sums  so  paid.  The  action  came 
on  to  be  tried  before  Hon.  B.  Henry  Laoombe, 
Circuit  Judge,  and  a  Jury,  on  January  Mtb, 
1888.  By  direction  of  the  court  the  Jury  rea- 
dered  a  verdict  for  the  plaintiff  for  the  full 
amount  sought  to  be  recovered  on  the  boxes 
containing  both  kinds  of  matches. 

Lacombe,  J,,  in  the  court  below  deliv* 
ered  the  following  opinion  (orally)  : 

This  case  lies  within  a  narrow  compass* 
both  as  to  the  law  and  as  to  the  facta.     It 
calls  for  a  construction  only  of  section  7  of 
the  Act  of  1888.    The  facU  are  few  in  num- 
ber and  there  is  no  dispute  about  theoL    The 
method  in  which  these  matches  are  packed, 
the  method  in  which  they  are  ooaveyad  to 
this  country,  and  how  they  are  osed  wbca 
they  are  here ;    what  happens  to  the  boxes 
during  use  and  afterwarda.  la  all  proved  ia 
the  case.    It  is  a  matter  of  oommoo  kaow 
edge  without  proof,  and  It  la  proved  tbeiv 
that  while  there  may  be  ao  ose  of  the  box 
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difloODAected  from  th^  matches,  there  is  a  use 
made  of  the  box  disconnected  from  the  trans- 
portation. Now,  section  7,  in  its  latter  part, 
contains  a  proviso  under  one  branch  of  which 
the  government  claims  that  these  goods  come. 
The  proviso  is  as  follows:  "Provided  that 
if  any  packages,  sacks,  crates,  boxes  or  cover- 
ings of  any  kind  shall  be  of  any  material  or 
tana,  designed  to  evade  duties  thereon,  or 
designed  for  use  otherwise  than  in  th%  bona 
fide  transportation  of  goods  to  the  United 
Sti^fces,  the  same  shall  be  subject  to  a  duty  of 
100  per  cent  ad  valorem,  upon  the  actual  value 
of  &e  same."  If  there  were  nothing  here 
but  this  statute  to  be  interpreted,  I  should  feel 
no  hesitancy  whatever  in  holding  that  this 
phraseology  imports  that  when  these  boxes 
or  coverings  are  constructed  upon  a  plan 
which  facilitates  and  contemplates  other  use 
in  connection  with  their  contents  while  such 
contents  are  being  themselves  used,  they  are 
designed  for  a  use  other  than  in  transportation 
to  the  United  States.  Under  such  a  construc- 
tion, if  I  did  not  direct  a  verdict  for  the  de- 
fendant, he  would  certainly  be  entitled  to  go 
to  the  jury  a»to  whether  they  found  these 
particular  articles  fairly  within  the  test  of 
a  double  use. 

But  that  is  not  all  that  there  is  here.  The 
Supreme  Court,  upon  most  elaborate  argu- 
ment and  with  great  care,  have  considered 
this  entire  subject,  and  have  delivered  an 
opinion  in  Oherteuffer  v.  Bobertson,  116  U.  S. 
499  [29:  706],  They  there  interpret  or  par- 
aphrase this  proviso  which  I  have  read  as 
follows:  ''This,"  says  the  court,  meaning 
the  proviso,  **  implies  that  if  the  boxes  or 
coverings  of  any  kind  are  not  of  a  material 
or  form  designed  vo  evade  duty  thereon,  and 
are  designed  to  be  used  in  the  bona  fide  trans- 
Ix>rtation  of  the  goods  to  the  United  States, 
they  are  not  subject  to  duty."  With  all  due 
respect  to  the  learned  judge  who  wrote  this 
opinion,  I  think  that  this  paraphrase  goes 
beyond  the  text  or  the  intent  of  the  statute ; 
for  while  the  statute  provided  that  if  there 
was  a  use  for  these  boxes  designed  otherwise 
than  for  transportation,  although  the  use  for 
transportation  was  also  designed,  they  should 
pay  duty,  the  paraphrase  would  relieve  them 
from  the  payment  of  duty,  although  they 
mi^ht  be,  and  were,  general  Iv,  put  to  an 
incidental  use  in  connection  with  their  con- 
tents other  than  that  of  tiansportation,  pro- 
vided they  were  bona  fide  used  for  the  purpose 
of  transporting  goods.  Still,  that  is  the 
opinion  of  the  Supreme  Court,  and  it  is  con- 
trolling here, and  I  shall  follow  it. 

The  jury  will  render  a  verdict  for  the  plain- 
tiff, pursuant  to  the  direction  of  the  court, 
for  $407. 27,  with  interest.   (84  Fed.  Rep.  120. ) 

Mr.  Wm.  A.  Maury*  Asit,  Attp-Gen,, 
for  plaintiff  in  error : 

It  was  held  b^  the  collector,  and  properly 
held,  we  submit,  that  the  prepared  surface 
put  on  each  match  box  contained  in  the  im- 
portation showed  an  intention  that  the  box 
should  perform  an  important,  not  to  say 
necessary  function  in  the  consumption  of  its 
contents. 

OberUtiffer  v.  BaberUon,  116  U.  8.  499 
(39 :  706) ,  19  Ops.  Atty.  Qcn.  548. 
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Mewri,  NeUon  Smith  and  Henry  ApUn^p- 
ton,  for  defendant  in  error : 

It  is  now  well  settled  that,  under  the 
statute,  an  importer  of  merchandise  is  en- 
titled to  recover  back  moneys  illej^ally  ex- 
acted as  duties  and  paid  by  him  under  protest. 

Anon  v.  Murphy,  109  U.  S   238  (27 :  920). 

Before  the  statute,  the  remedy  of  the  im- 
porter who  paid  duties  illegally  exacted 
under  protest,  was  complete  at  common  law. 

Schmeider  v.  Barney,  18  Blatchf.  42 ;  Elliott 
V.  Swartyxmt,  86  U.  8.  10  Pet.  187  (9 :  373) . 

The  duties  were  illegally  exacted.  The 
matchboxes  were  not  subject  to  duty. 

Oberteuffer  v.  Bohertson,  116  U.  S.  499 
(29 :  706)  ;  United  States  v.  Dickeon,  40  U. 
S.  15  Pet.  165  (10 :  698) ;  Tryon  v.  Hart- 
ranft,  81  Fed.  Rep.  448. 

The  proviso  bein^  highly  penal  it  should 
not  be  extended  by  implication. 

Van  Dyek  v.  MeQuade,  86  N.  Y.  56. 

Revenue  laws  should  be  construed  strictly 
against  the  government. 

United  States  v.  Wigglesteorth,  2  Story,  869. 

The  court  is  not  bound  to  submit  the  case 
to  the  Jury,  but  may  direct  them  what  verdict 
to  render. 

Herbert  v.  Butler,  97  U.  S.  819,  320 
(24 :  958)  ;  Anderson  County  Oomrs.  y.  BecU, 
113  U.  8.  240-242  (28:  970.  971). 

A  general  exception  covering  several  prop- 
ositions is  untenable  when  the  ruling  is 
correct  as  to  any  portion  of  the  propositions. 

Arnold  v.  /Vop&,  75  N.  Y.  608 ;  Decker  v. 
Mathews,  12  N.  Y.  818 ;  Kluender  v.  Lynch, 
4  Keyes.  861 ;  CdtdweU  v.  Murphy,  11  N.  Y. 
416 ;   Ayravlt  v.  Padfie  Bank,  47  N.  Y.  570. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

The  judgment  is  affirmed  upon  the  author- 
itv  of  Oberteuffer  y.  Bobertson,  116  U.  S.  499 
[29 :  706]. 


CALVIN  A.  KENl^DY,  I^T.  in  Err., 

ELLEN  McKEE  bt  al. 
(See  8.  0.  Beporter^s  ed.  006-616.) 

Assignment  for  benefit  of  creditors  when  if^ 
valid  t7i  Texas— Qasignment  by  partnerMp. 

L  In  Texas  an  aasUrnment  made  by  partDera. 
which  does  not  purport  to  pass  title  to  all  the 
property  owned  by  the  partnership,  and  by  the 


Note.— ^widpnment  tXHd  for  want  of  change  of 
possessUin,  see  note  to  Broola  v.  Marbury,  6:  428. 

Am  to  ojoignment  of  fund,  etc,  hy  order  or  draft  or 
check  on  it,  and  in  other  manner,  see  note  to  Tler- 
naD  V.  Jackson,  8:  284. 

As  to  action  for  money  or  goods  obtained  by  fravd^ 
assignable,  see  note  to  Fenemore  v.  United  States, 
1:884. 

As  tomere  personal  torts  which  die  wUh  the  part)h 
not  assignable,  see  note  to  Comeerys  v.  V  asae*  7:  lOB. 

As  to  right  of  cusignee  to  subrogation,  and  as  to 
prior  incumtnxmces,  see  note  to  Bank  of  United 
States  v.  Peter,  10: 89. 

Thcit  the  assignment  of  a  debt  or  denumd  transfers 
eoUateral  securtties,  see  note  to  Bates^lle  Institute 
V.  Kauflman,  21:  775. 
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members  thereof  In  their  separate  riRhts,  and  not 
exempted  from  forced  sale,  oannot  be  sustained 
as  a  valid  assiflrnment  under  the  Act  of  March  24, 
1979. 

2.  In  Texas  a  partnership  may  make  an  asslfirn- 
ment  for  the  benefit  of  creditors,  but  In  such  case, 
the  property  of  the  partnership,  and  the  property 
of  each  member  of  it,  which  is  subject  to  forced 
sale,  must  pass  by  the  assignment. 

[No.  126.] 

Submitted  Dee.  16, 1891,    Decided  Jan.  4, 1S92, 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas,  to 
review  a  judgment  dismissing  a  sait  upon  the 
official  bond  of  a  marshal,  brought  to  recover 
damages  for  the  seizure  of  goods  under  attach- 
mcn ts  against  the  property  oi  a  firm.    Affirmed. 

Statement  by  Mr,  Justice  Harlan: 

This  action  was  brought  upon  the  official 
bond  of  the  late  James  A.  McEee,  marital 
of  the  United  States  for  the  Northern  Dis- 
trict of  Texas,  to  recover  damages  for  the 
seizure  of  certain  goods,  wares,  and  merchan- 
dise, under  attachments  sued  out  from  the 
court  below,  January  25th,  1884,  by  Crow, 
Hargardine  &  Co.  and  (Joodbar,  White  & 
Co.,  respectively,  against  the  property  of 
Moseley  Bros.,  a  firm  composed  of  W.  P. 
Moseley,  S.  P.  Moseley,  R.  T.  Moseley,  and 
F.  P.  Moseley,  and  doin^  business  in  the 
counties  of  Grayson  and  Limestone,  Texas. 

The  plaintiff  alleged  that  the  property  in 
question  was  not  subject  to  those  attachments, 
but  belonged  at  the  time,  and  was  in  the 
rightful,  exclusive  possession  of  W.  E. 
Doyle,  under  and  by  virtue  of  a  deed  of  as- 
signment executed  January  28d,  1884. 

That  deed  of  assignment  was  as  follows : 
•*  The  State  op  Texas,  ) 
Limestone  County,  ) 

''Know  all  men  by  these  presents  that  we, 
Moseley  Brothers,  a  mercantile  "firm  com- 
posed of  W.  P.  Moseley,  S.  P.  Moseley,  R. 
T.  Moseley,  and  F.  P.  Moseley,  and  doing 
business  in  the  cities  of  Mexia  and  Denison, 
said  State,  in  consideration  of  the  sum  of  one 
dollar  to  us  in  hand  paid  by  W.  E.  Doyle, 
of  said  county  and  State,  have  this  day  trans- 
ferred, assigned,  and  set  over,  and  by  these 
presents  do  transfer,  assign,  and  set  over,  to 
the  said  W.  E.  Dovle,  assignee,  all  of  our 
property  of  every  character  and  description, 
real  and  personal  and  mixed,  a  more  complete 
and  perfect  description  of  which  property 
will  hereafter  and  as  soon  as  it  can  be  done 
fVOBj  \^  filed  with  said  assignee,  in  trust,  never- 
theless, and  for  the  following  purposes  and 
uses,  to  wit :  Whereas,  the  said  Moseley 
Bros.,  are  justly  indebted  to  various  parties 
— a  more  complete  description  of  the  names 
and  amounts  due  to  each  will  be  hereafter 
filed  with  said  assignee — and  which  indebt- 
edness we  are  unable  to  pay,  and  being 
disirous  of  securing  to  our  said  creditors 
aa  equitable  and  just  distribution  of  our 
said  property:  Now,  therefore,  in  consid- 
eration of  the  premises,  we  hereby  authorize 
and  empower  the  said  W.  E.  Doyle  to  take 
full  and  exclusive  control  of  the  property 
herein  conveyed  and  transferred,  and  to 
convert  the  same  into  money  and  apply  the 
proceeds  to  the  payment  and  satisfaction  of 
our  said  Indebtedness  in  the  proportion  of 
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the  respective  claims  of  such  of  oior  cnditon 
as  shall  accept  these  presents  after  paying 
all  proper  ana  necessary  costs  incideDt  to  ibe 
execution  of  this  trust ;  and  the  said  DoTle 
is  hereby  authorized  and  empowered  to  lin 
all  the  deeds,  conveyances,  acqaittanoo.  vA 
receipts,  and  to  institute  and  defend  tnr  u.^ 
all  suits  necessary  and  proper  for  the  full  ei 
ecution  of  the  trust  herein  created,  provided 
that  there  is  reserved  out  of  the  opentioo» 
of  this  instrument  such  property  as  is  exempt 
from  forced  sale  under  the  constitution  •£<] 
laws  of  this  State. 
"  Witqess  our  hands  this  January  2S.  WL 
(Signed)  S.  P.  Moselet, 

^  R.   T.  MOfflEXET. 

^  M06ELET  Bbos.* 

On  the  day  this  deed  bears  date.  S.  P. 
Moseley  and  R.  T.  Maseley  appeared  befor? 
a  notary  public  of  Limestone  Coontv  icd 
severally  acknowledged  that  thev  hacf  exe- 
cuted and  delivered  it  for  themselves  ami  f<Y 
the  firm  of  Moseley  Bros.,  for  the  parpuM 
and  considerations  stated  in  it.  And  it  ap 
pears  from  the  certificate  of  the  county  clerk 
of  that  county  that  the  deed,  with  the  noUrr  9 
certificate,  was  filed  in  his  office  for  reconl 
at  nine  o^clock  on  the  morning  of  Janiurr 
^th,  1884,  and  was  duly  record«i  the  sime 
day,  at  ten  o'clock. 

Tlie  petition  allejiced,  among  other  thines, 
that,  on  the  23d  day  of  January,  ISM.  the  , 
firm  of  Moseley  Bros.,  was  insolvent,  ud  i 
being  insolvent,  S.  P.  Moeeley  and  R.  T. 
Moseley,  on  that  day,  ''for  themselves  aad 
for  said  firm,  in  their  own  names  and  ia  tbe 
name  of  said  firm,  with  the  knowledge  and 
consent  of  their  copartners,  the  said  W.  P. 
Moseley  and  the  said  F.  P.  Moseley,  tbe  for- 
mer being  sick  and  absent  and  Uie  latter  ab- 
sent from  the  county,"  made,  executed,  and 
delivered  said  deed  to  W.  £.  Doyle,  wbodnlr 
qualified  as  assiirnee;  that  ''the  making  of 
said  deed  of  assignment  had  been  disciuRd 
and  agreed  to  by  all  the  members  of  said  Ann 
before  it  was  made,  and  was  ratified  immedi- 
ately afterwards  and  before  any  advene  ricbt 
had  been  acquired  by  each  of  said  nartsen 
who  did  not  sign  the  same  indiviouallT  * 
that  **'  no  property  was  owned  by  said  flmt  or 
any  of  the  members  thereof  not  cnavpred 
thereby  except  such  as  was  exempted  ffma 
forced  sale  by  the  constitution  and  lavs  of 
Texas ;"  that  after  the  levy  of  the  above  at- 
tachments Doyle  resigned  the  plare  of  assip- 
ee,  and  was  succeeded  by  the  plaintiff,  who 
was  appointed  assignee  by  the  Judge  of  tk 
county  court  upon  the  written  applicatioD  of 
the  accepting  creditors  of  Moeeley  Brotbcn; 
and  that  the  plaintiff  accepted  the  positioe  of 
assignee,  giving  bond  and  qnaltfy ing  li  R- 
quired  by  law,  and  beooming  the'lawful  la- 
siflmee  of  Moeeley  Brothers. 

The  case  was  beard  below  upon  dcnorrm 
general  and  special,  filed  by  the  defendsDU. 
The  special  oemurrer  showed  that  tbe  pKi 
tion  was  excepted  to  as  insufllcient  in  lav 
upon  tbe  following  gnmnds :  1.  One  or  more 
partners  ooald  not  make  an  asaifoment  f^ 
the  benefit  of  creditors  that  woatd  bind  the 
copartnership,  and  pass  the  property  of  the 
firm ;  S.  An  assignment  by  two  of  the  panaei* 
only  could  not  be  ratified  1^  the  psrtacr* 
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Dol  signing  or  executing  the  same,  so  as  to 
interfere  with  rights  of  creditors  accruing 
before  such  ratification,  and  any  pretet  ded 
ratification  which  would  operate  as  an  as- 
signment of  real  estate  could  not  take  place 
by  parol  or  by  parol  ratification ;  3.  The  deed, 
signed  and  executed  by  two  of  the  partners 
omy,  could  not  and  did  not  purport  to  con- 
vey and  pass  the  indiyidual  and  separate 
property  of  the  partners  not  signing  it,  and, 
consequently,  the  deed  was  void,  upon  its 
face ;  4.  The  deed  does  not,  on  its  face,  show 
that  it  was  made  by  Moseley  Bros,  as  insolv- 
ent debtors,  or  by  them  on  contemplation 
of  ineolvency. 
The  demurrers  were  sustained,   and,   the 

Slaintiff  declining  to  amend,  the  action  was 
ismissed  with  costs  to  the  defendants. 
The  statutes  of  Texas  in  force  when  the 
above  assignment  was  made  provided :  "  Art. 
66a.  Every  assignment  made  by  an  insolv- 
ent debtor,  or  in  contemplation  of  insolv- 
ency, for  the  benefit  of  his  creditors,  shall 
proyide,  except  as  herein  otherwise  provided, 
for  a  distribution  of  all  of  his  real  and  per- 
sonal estate  other  than  that  which  is  by  law 
exempt  from  execution,  among  all  his  cred- 
itors in  proportion  to  their  respective  claims, 
end  however  made  or  expressed,  shall  have 
tlie  effect  aforesaid,  and  shall  be  construed 
to  pass  all  such  estate,  whether  specified 
therein  or  not,  and  every  assignment  shall 
be  proved  or  acknowledged  and  certified  and 
tecorded  in  the  same  manner  as  provided  by 
law  in  conveyances  of  real  estate."  "Art. 
^6e.  Any  debtor  desiring  to  do  so,  may 
make  an  assignment  for  the  benefit  of  such 
of  his  creditors  only  as  will  consent  to  ac- 
eept  their  proportional  share  of  his  estate, 
end  discharge  him  from  their  respective 
claims,  and  in  such  cases  the  benefits  of  the 
easignment  shall  be  limited  and  restricted  to 
the  creditors  consenting  thereto,  the  debtor 
ehall  thereupon  stand  and  be  discharged  from 
eJl  further  liability  to  such  consenting  cred- 
itors on  account  of  their  respective  claims, 
end  when  paid  they  shall  execute  and  deliver 
to  the  assignee  for  the  debtor  a  release  there- 
from: provided,  that  such  debtor  shall  not 
be  discharged  from  liabilities  to  a  creditor 
irho  does  not  receive  as  much  as  one  third 
ef  the  amount  due  and  allowed  in  his  favor 
as  yalid  claim  against  the  estate  of  such 
debtor."  **Art.  65j.  Any  attempted  prefer- 
ence of  one  creditor  or  creditors  of  such  as- 
aignor  shall  be  deemed  fraudulent  and  with- 
oat  effect."  Act  of  March  24tb,  1879,  as 
amended  April  7th,  1888,  Sayles'  Texas 
Oiyil  Stat.  vol.  1,  pp.  61,  62,  68. 

'  Mr,  Sawnie  Robertson  for  plaintiff  in 
error. 

No  counsel  for  defendant  in  error. 

Mr,  Justice  Harlan*  after  stating  the  facts 
■B  above  reported,  delivered  the  opinion  of 
liie  court: 

As  no  brief  has  been  filed  in  behalf  of  the 
defendants  in  error,  and  as  we  are  not  in- 
formed by  the  record  of  the  precise  ground 
non  which  the  court  below  proceeded,  we 
enll  restrict  our  examination  of  this  case  to 
Ihe  single  ground  upon  which  the  plaintiff 
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in  error  questions  the  correctness  of  the 
judsrment.  After  referring  to  the  provisions 
of  the  above  statute,  he  says  that  the  only 
ground  upon  which  the  invalidity  of  the 
assignment  of  January  23d,  1884,  can  be 
asserted  is  the  failure  to  embrace  in  it  the 
private  pronerty  of  all  the  members  of  the 
firm  as  welf  as  the  property  of  the  partner- 
ship. We  take  this  to  be  a  concession  that 
the  deed  did  not  pass  thdSprivate  property  of 
the  individual  members  of  the  firm.  This 
concession  was,  we  think,  required  by  a 
reasonable  interpretation  of  that  instrument. 
The  words  used  import  an  assignment  by  the 
firm  of  only  firm  property,  to  pay  the  debts 
due  by  the  firm  to  such  creditors  as  would 
accept  the  provisions  of  the  deed.  So  that 
the  inquiry  is,  whether  the  statute  relating 
to  assignments  for  the  benefit  of  creditors 
embraced  such  a  deed  as  the  one  in  question. 
We  lay  out  of  view  the  allegation  in  the 

Setition  that  no  property  was  owned  by 
[oseley  Brothers  or  by  any  of  the  members 
of  the  firm  that  was  not  conveyed  by  the 
deed,  except  such  as  was  exempted  from  sale 
by  law,  because  the  officer,  having  in  his 
hands  an  attachment  against  property,  so 
conveyed,  can  only  be  guided,  in  the  absence 
of  actual  notice,  by  the  legal  effect  of  the 
deed.  As  said  in  Dondho  y.  Fit^,  58  Tex. 
164,  166,  167,  "a  deed  which  purports  to 
convey  only  such  property  as  the  makers 
thereof  own  as  copartners  cannot  be  held  to 
pass  the  title  to  any  other  without  making 
for  the  makers  of  the  deed  a  contract  which 
they  never  intended."  Besides,  the  allega- 
tion referred  does  not  distinctly  state  that 
the. several  partners  owned  no  property,  in 
their  respective  individual  rights.  It  is 
rather  the  statement  of  a  legal  conclusion, 
namely,  that  all  the  property  which  the  as- 
signors owned,  whether  as  partners  or  in 
their  respective  individual  rights,  not  ex- 
empt from  forced  sale,  was  conveyed  by  the 
deed  of  assignment,  whereas,  as  we  have 
stated,  the  words  of  the  deed  do  not  embrace 
any  property,  except  such  as  the  firm  of 
Moseley  Bros,  ownea. 

In  Donoho  y.  FUiti^ — which  was  the  case  of 
an  assignment  by  a  partnership  of  partner- 
ship property  for  the  benefit  of  such  creditors 
as  would  accept  its  provisions  and  release 
the  debtors — the  court  said  :  **  Such  an  as- 
signment is  not  contemplated  by  the  Act, 
even  if  there  were  no  restriction  in  it  upon 
the  right  of  all  creditors  to  participate  in 
the  proceeds  of  the  sale  of  the  property  by 
requiring  a  release  of  the  debtor;  for  the 
Act  contemplates  that  all  of  the  property, 
real  and  personal,  of  the  debtors  making  the 
assignment,  except' such  as  is  exempt  from 
forced  sale,  whether  the  same  be  partnership 
property  or  such  as  is  owned  by  each  partner 
m  his  own  individual  right,  shall  pass  by 
the  assignment.  The  law  does  not  undertake 
to  make  assignments  for  debtors :  it  provides 
how  an  assignment  may  be  made,  and  aids 
and  makes  complete  an  assignment  which 
evidences  an  intention  of  the  debtoj  to  com- 
ply with  its  provisions."  After  observing 
that  if  the  deed  of  assignment  purported  to 
convey  all  the  property  belonging  to  the 
members  of  the  firm,  however  defective  in 
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form,  it  would  pass  not  only  the  property 
each  nartn«*r  owned  in  his  individual  right, 
but  also  such  as  they  owned  in  partnership, 
the  court  proceeded:  **If,  however,  copart- 
ners could  under  the  Act  make  an  assignment 
of  partnership  property  only  for  the  benefit 
of  the  creditors  of  the  firm  alone,  there 
would  be  an  insuperable  objection  to  such 
an  assignment  containing  a  clause  requiring 
a  release  of  the  debtors  by  the  creditors  as  a 
condition  to  the  right  to  participate  in  the 
proceeds  of  the  assigned  property.  .  .  . 
lie  who  wants  the  benefit  of  the  Act  by  which 
he  seeks  to  be  released  from  his  just  debt, 
without  full  payment  must  comply  with  the 
Act  by  convening  to  the  assignee  all  of  the 
property  required  to  be  conveyed,  whether 
the  same  be  owned  by  him  individually,  or 
as  a  member  of  a  firm,  and  if  he  dues  not  do 
BO  by  the  terms  of  his  deed,  aided  by  the  law, 
his  assignment  is  void  and  interposes  no 
obstacle  to  creoitors  in  collecting  their  debts 
by  usual  process.  ** 

Subsequently,  in  Coffin  v.  Zhugku,  61 
Tex.  406,  407,  the  Supreme  Court  of  Texas, 
said :  **  In  the  case  of  Vanoho  v.  Fis?i,  58  Tex. 
164,  it  was  held  that  an  assignment  made  by 
partners,  which  did  not  purport  to  pass  title 
to  all  the  pro]ierty  owned  bv  the  partnership, 
and  by  the  membiers  thereof  in  their  separate 
rights,  and  not  exempted  from  forced  sale, 
could  not  be  sustained  as  a  valid  assignment 
under  the  Act  of  March  24th,  1879."  So  in 
Still  V.  Foeke,  66  Tex.  715,  728:  •'A  part- 
nership may  make  an  assignment  for  the 
benefit  of  creditors,  but  in  such  case,  the 
property  of  the  partnership,  and  the  property 
of  each  member  of  it  which  is  subject  to 
forced  sale,  must  pass  by  the  assignment." 
See  also  Turner  y.  Douglass,  77  Tex.  620» 
621. 

It  is,  however,  contended  by  the  plaintiff 
that  Donoho  v.  FUh^  and  the  other  cases  cited, 
were  cases  of  deeds  of  assignment  of  firm 
property  only,  which  required  creditors, 
accepting  their  provisions,  to  discharge  the 
debtors  from  their  respective  claims ;  where- 
as, the  deed  here  in  question  did  not  exact 
releases  from  the  accepting  creditors.  There 
is  no  good  reason,  it  is  argued,  why  a  deed, 
which  does  not  require  releases  from  credi- 
tors as  a  condition  of  participating  in  the 
benefits  of  a&  assignment,  **  should  not  stand 

good  for  such  property  as  it  conveys  for  the 
enefit  of  all  the  creditors  alike  rather  than 
be  subjected  alone  to  the  demands  of  a  single 
attaching  creditor."  We  cannot  assent  to 
the  interpretation  so  placed  by  plaintiff  upon 
the  cases  cited.  It  may  well  be  doubted 
whether  the  requirement  in  the  deed  of  as- 
signment, that  the  proceeds  of  the  property 
shall  be  applied  to  the  payment  and  satis- 
faction 01  the  firm's  indebtedness  *'in  the 
proportion  of  the  respective  claims  of  sudi 
of  our  creditors  as  shall  accept  these  pres- 
ents,"  does  not  import  that  such  creditors 
must  release  the  assignors;  otherwise  the 
reference  to  accepting  creditors  was  mean- 
ingless. Independently  of  this  view,  the 
Supreme  Court  of  Texas  distinctly  holds,  in 
the  cases  cited,  that  the  statute  in  question 
did  not  contemplate  an  assignment  by  iMurt- 
nen  for  the  benefit  of  creditors  of  paitner- 
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ship  property  only ;  that  la,  godi  an  lolgB* 
ment  is  not  provided  for  by,  and  caniiok  be 
administered  under,   that  statnte.     An  u- 
signment  of  that  character  may  be  tilid  u 
between  the  assignors  and  the  creditor!  vbo 
accept  its  provisions.    But  no  reason  is  riTn 
other  than  the  one  above  stated— whidi  ve 
deem  insufl&cient— whv  such  an  assigDmeni 
would  be  an  obstacle  in  the  way  of  cnditon  .. 
who  do  not  accept  its  provisions,  from  ool-   ^ 
lectinf^  their  debts  in  the  ordinary  modii 
prescribed  hy  law,  or  why  the  marshal  miKlit 
not,  in  the  discharge  of  his  duty,  have  leTud 
the  attachments  in  his  hands  upon  the  prop- 
erty in  dispute,  subject,  it  may  be,  to  tbe 
rignts  of  cr^itors  who  accepted  the  procetds 
of  the  property  covered  by  the  denl.    The 
issue  in  the  present  action  is  not,  and  could 
not  be,  whether  Crow,  Hargardine  &  Co.  iDd 
Ooodbar,  White  &  Co.  had  sufficient  xn*ubj» 
for  suing  out  their  attachments  against  tbe 
property  of  Moseley  Bros.,  nor  as  to  the  dot/ 
of  the  marshal  to  execute  them  by  levy  in; 
upon  any  property  or  interest  in  propeitr 
that  was  subject  to  an  attachmeot  iwied 
against  the  property' of  that  firm.    The  iaae 
is  as  to  the  authonty  of  that  officer  to  seiie, 
as  the  property  of  the  firm  of  Moseley  Broi. 
the  particular  property  embraced  by  tbe  deed 
of  January  28d,  1884.     We  have  seen  that  no 
title  passed  to  Doyle,  the  assignee,  in  viitoe 
of  the  statute  regulating  assignments  for  the 
benefit  of  creditors ;  and  as  the  contrary  viev 
is  the  only  ground  upon  whidi  tbe  correct- 
ness of  the  judgment  beJow  seems  to  bt 
questioned  in  this  court,  we  need  not  coo* 
sider  the  case  in  any  other  aspect. 
Judgment  c^Prmed. 
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&   Under  see.  18  of  tbe  Aoi  of  July  If.  1P7B,  a  nfl- 

road  built  partly  by  a  land  grant  made  by  Con- 

k  ffreaa  is  entitled,  for  transportlon  of  the  mail,  to 

■  full  rates  for  8uch  portion  of  the  road  as  was  not 

aided  by  suoh  land  giant. 

Fo.  749.] 
,  189t.     Decided  Jan.  18. 
1899. 

ON  APPEAL  from  a  JndgmeDt  of  the  Cbart 
of  Claims,  in  fayor  of  tbe  Alabama  Great 
Southern    Railroad    CompaDj   affainst    the 
United  States  for  moneys  liue  for  Uie  carriage 
of  mail.    Aflrmed. 
Same  case  below,  25  Ct.  OL  80. 

Statement  by  Mr.  Jtutiee  Browns 

This  was  a  petition  by  the  appellee  to  recoyer 
ceriain  sums,  amounting  to  14,620.74,  alleged 
to  be  due  it  for  tbe  carria^  of  mails  which 
bad  been  deducted  from  what  was  claimed  to 
be  its  proper  compensation  by  the  order  of  the 
Postmaster-General*  There  was  also  a  coun- 
ter claim  by  tbe  United  States  for  over-pay- 
menta  Tbe  facts  found  by  the  Court  of 
Claims  were  substantially  as  follows: 

Claimant  is  a  corporation  organized  under 
the  laws  of  Alabama,  and  operates  a  railroad 
running  southwest  from  Chattanoooa,  Tennes- 
see, to  tbe  southern  boundary  of  Tennessee, 
across  the  northwestern  corner  of  Georgia,  and 
through  the  states  of  Alabama  aud  Mississippi 
to  Meridian  in  tbe  latter  State.  This  road  is 
295.45  miles  in  length.  By  the  Acts  of  June 
8  and  August  1,  lb56  (11  Stat,  at  L.  17  and  80), 
CoDgreas  granted  certain  public  lands  to  the 
states  of  Alabama  and  Mississippi  to  aid  in  tbe 
construction  of  certain  railroads  in  those  states. 
That  part  of  the  road  now  composing  the  line 
of  this  company,  lying  in  tbe  states  jof  Ala- 
bama and  Mississippi,  268.85  miles  in  length, 
was  aided  by  this  grant.  The  construction  of 
that  part  of  the  railroad  lying  in  the  states  of 
Tennessee  and  Georgia  was  not  aided  by  land 
grants  from  tbe  United  States,  and  is  81.6  miles 
in  length,  of  which  5.7  miles  is  not  owned  by  the 
claimant,  but  is  operated  under  lease.  Tbe 
United  Slates  mail  was  carried  over  this  rail- 
road from  July,  1876.  to  July,  1880,  by  the 
Alabama  and  Chattanooga  Raifroad  Company, 
and  from  the  latter  date  to  the  present  time  by 
the  appellee,  the  Alabama  Great  Southern  Rail- 
road Company.  By  section  6  of  the  Act  of 
Jane  8.  1856  (11  Stat,  at  L.  17),  making  land  j 
grants  to  tbe  State  of  Alabama  in  aid  of  certain 
railroads,  it  was  enacted  ''that  the  United 
States  mail  shall  be  transported  ovet  said 
roads,  under  the  direction  of  the  Post  Office 
Department,  at  such  price  as  Congress  may, 
by  law,  direct:  Provided,  That  until  such 
price  is  fixed  by  law,  the  Postmaster-General 
shall  baYA  the  power  to  determine  tbe  same." 
Sec.  5  of  tbe  Act  of  August  1,  1856,  making  a 
similar  grant  to  the  State  of  Mississippi,  was 
identicalwith  this. 

By  the  Postal  Appropriation  Act  of  July  12, 
1876  (19  Stat,  at  L.  78,  82),  it  was  provided  in 
section  18,  "that  railroad  companies  whose 
railroad  was  constructed  in  whole  or  in  part  by 
a  land  grant  made  by  Congress  on  tiie  condi- 
tion that  the  mails  should  oe  transported  oyer 
their  road  at  such  price  as  Congress  should  by  \ 
law  direct,  shall  receive  only  eighty  per  centum  j 
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of  the    compensation    authorized    by    this 
Act." 

In  construlnf^this  section  In  connection  with 
the  transportation  of  the  malls  by  tbe  Alabama 
and  Chattanooga  Railroad  Company,  the  Post- 
master-General decided  that  the  section  re- 
quired that  the  reduced  rate  should  be  paid  for 
carrying  the  mails  only  upon  that  part  of  its  road 
which  bad  been  aided  by  the  land  grant,  and 
that  tbe  full  rate  allowed  to  roads  which  had  not 
been  thus  aided  should  be  p^d  for  the  residue 
of  his  road.  Tbe  railroad  company  was  there- 
fore paid  upon  this  basis  from  July  1, 1876.  to 
June  80. 1880.  At  this  time,  the  railroad  hav- 
ing passed  into  the  hands  of  the  appellee,  pay- 
ments to  the  Alabama  and  Chattanooga  Com- 
pany ceased.  The  same  service,  however, 
was  performed  by  the  appellee,  and  compensa- 
tion was  paid  to  it  upon  the  same  basis  from 
July  1,  1880,  to  June  80,  1885.  In  August, 
1885,  the  Postma8ter-€leneral  then  in'  office  re- 
viewed the  Act  of  July  12, 1876,  reversed  the 
construction  given  to  it  by  his  predecessors, 
and  decided  that  it  required  tbe  payment  of 
the  reduced  rate  to  the  appellee  over  the  whole 
of  its  line  with  the  ezoeption  of  the  5.7  miles 
operated  under  lease.  This  construction  was 
nven  not  on  account  of  any  mistake  of  fact 
in  the  original  orders  under  which  pay- 
ment had  baBU  made,  but  upon  the  ground  of 
a  supposed  error  of  law  in  the  interpretation 
of  section  18.  He  gave  to  his  opinion  both  a 
prospective  and  a  retroactive  effect,  and  or- 
derea,  first,  that  all  future  payments  should  be 
made  on  the  reduced  basis;  and,  second,  that 
an  account  should  be  taken  of  all  payments 
made  by  his  predecessors  since  July  1,  1876, 
for  mail  service  over  this  road  in  excess  of  the 
rate  he  held  to  he  proper,  and  that  this  sum 
should  be  withheld  from  the  amount  due  to  the 
claimant. 

Upon  this  state  of  facts  the  Court  of  Claims 
gave  Judgment  for  the  appellee,  both  for  tbe 
amount  withheld  for  services  prior  to  the  re- 
vised construction  of  the  law.  and  for  the 
amoimts  becoming  due  sul)eequent  to  such 
construction. 

The  opinion  of  the  court  Is  reported  in  25 
Ct  CI.  80.  From  the  Judgment  thus  rendered 
the  United  States  appealed  to  this  court. 

Mr.  A.  X.  Parker,  Aest.  Atty-Oen,,  for 
appellant 

Jt('88r8.  M.  D.  Brainardf  Charles  King 
and  Win.  B.  Kingp  for  appellee. 

Mr.  Jvitiee  Brown  delivered  the  opinion 
of  the  court: 

This  case  depends  upon  the  construction  to 
be  given  to  section  18  of  tbe  Act  of  July  12, 
1876,  which  reads  as  follows:  "Section  18. 
That  railroad  companies  whose  railroad  was 
constructed  in  whole  or  in  part  by  a  land  grant 
made  by  Conmss  on  tbe  condition  that  the 
mails  should  be  transported  over  their  road  at 
such  price  as  Congress  should  by  law  direct, 
shall  receive  only  eighty  per  centum  of  the 
compensation  authorized  by  this  Act.''  As  it 
is  admitted  that  the  construction  of  so  much 
of  this  road  as  lay  within  the  states  of  Alabama 
and  Mississippi,  amounting  to  268.85  miles,  was 
aided  bv  the  proceeds  of  lands  mmted  by  the 
acts  of*Com^ressof  June  8,1856,(11  St«*  al 
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U  17.)  aod  August  11. 1856.  ai  Stat  at  L.  80.) 
and  tlie  residue  of  aucq  road  lying  wltbin  the 
states  of  Tennessee  and  Georgia,  amounting  to 
81.6  miles,  was  constructed  without  such  aid, 
the  question  is  presented  whether  the  govem- 
ment  is  entitled  to  the  transportation  of  the 
mail  over  the  whole  of  such  road  at  eighty 
per  cent  of  the  compensation  provided  for  roads 
which  have  received  no  aid  from  Congress, 
or  whether  such  percentage  applies  only  to  so 
much  of  the  roaa  as  lies  within  the  states  of 
Alabama  and  Mississippi 

The  difficulty  arises  from  the  fact  that,  by 
C€0O]  section  V6,  above  quoted,  all  roads ' 'constructed 
in  whole  or  in  part"  by  congressional  land 
grants  are  bound  to  carry  at  the  reduced  rates. 
These  words,  however,  are  susceptible  of  sev- 
eral constructions.  They  mar  mean  such 
roads  as  received  grants  of  iand  the  proceeds 
of  whose  sale  were  sufficient  to  pay  toe  entire 
or  onl^  the  partial  cost  of  their  construction. 
In  this  case  the  language  would  be  confined 
to  the  linear  parts  of  such  roads  as  received 
the  aid  of  the  land  erants,— in  the  case  under 
consideration,  only  that  part  of  the  road  lying 
in  Alabama  or  Mississippi.  Or  they  mav 
mean  that  railroads,  any  linear  part  of  which 
received  the  aid  of  a  land  grant  of  Congress  in 
its  construction,  should  be  bound  to  carry  the 
mails  at  a  reduced  rate  over  the  entire  line. 
This,  which  is  doubtless  the  literal  reading  of 
the  statute,  supports  the  contention  of  the 
government  in  this  case.  As  applied  to  the 
particular  facts  of  the  present  case,  this  inter- 
pretation of  the  statute  would  work  no  great 
hardship,  since  the  unaided  part  of  the  road 
was  but  little  more  than  ten  per  cent  of  the 
entire  line;  but,  if  the  case  were  reversed,  and 
the  aided  part  amounted  only  to  ten  per  cent 
of  the  entire  n)ad,  it  wotild  be  equally  within 
the  words  of  the  statute,  and  the  injustice  of 
the  construction  would  be(  ome  clearly  appar- 
ent, especially  in  the  case  put  in  the  opinion  of 
the  learned  judge  of  the  court  below,  if  there 
were  a  parallel  rival  road,  unaided  by  a  con- 
^essiooal  grant,  receiving  the  full  compensa- 
tion allow^  by  law.  It  would  also  result 
from  this,  that  ft  there  were  two  separate  roads 
forming  a  continuous  line,  one  of  which  was 
aided  and  the  other  unaided  by  a  land  grant, 
•each  receiving  its  appropriate  compensation, 
and  tliese  roads  were  subsequently  oonsoll- 
elated,  the  aided  portion  would  draw  after  it 
its  own  compensation  at  the  reduced  rate,  and 
would  compel  u  iO  be  applied  to  the  whole 
line. 

But  these  words  are  still  susceptible  of  a  third 
mnstruction,  viz,  that  any  railroad  the  entire 
line  of  which  or  only  certain  linear  portions  of 
which  had  been  constructed  by  a  congressional 
land  grant,  should  receive  the  reduced  rate 
properly  proportioned  to  the  part  which  had 
reoeivea  such  aid:  and  that,  as  to  the  unaided 
portion,  it  should  receive  the  full  compensation 
allowed  by  law.  This  was  the  construction 
given  to  it  by  the  Postmaster- General  and  by 
£6X1 1  x\ie  accounting  officers  of  the  Treasury  at  the 
tinie  the  Act  was  passed,  and  the  Alabama  and 
Chattanooga  Railroad  Company  and  its  suc- 
cessor, the  appellfe,  was,  and  continued  to  be, 
paid  upon  that  basts  from  1876  to  1885.  by  six 
poetm)i<<ter8  ronrrnl.  when  in  1885,  the  then 
incumlicnt  of  the  office  reversed  the  rulings  of 
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bia  predecessors,  and  not  ooly  subjected  fh« 
entire  line  to  the  reduced  rates,  but  made  aac^ 
construction  retroactive,  and  enforced  repay- 
ment of  what  the  road  had  for  nine  yean  i^ 
ceived  under  the  prior  conatractioo. 

We  thiuk  the  contemporaneous  coovtmctiott 
thus  given  by  the  executive  department  of  tbe 
goverument,  and  continued  for  nine  ve^ri 
through  six  different  administrations  of  i  Lai 
department; — a  construction  which,  tboui^ 
inconsistent  with  the  literalism  of  the  Ad.  cer- 
tainly consorts  with  the  equities  of  tbe  case. — 
•should  be  considered  as  decisive  In  this  soil. 
It  is  a  settled  doctrine  of  this  court  that,  in 
case  of  ambiguity,  the  judicial  department  wiB 
lean  in  favor  of  a  construction  given  to  a  ftat- 
ute  by  tbe  department  charged  with  the  execa- 
tlon  of  such  statute,  and.  if  such  const mctioa 
be  acted  upon  for  a  number  of  years,  will  look 
with  disfavor  upon  any  sudden  change,  where* 
by  parties  who  have  contracted  with  the  goy- 
emment  upon  the  faith  of  such  const  met  io« 
may  be  prejudiced.  It  is  specially  pbjectiofft- 
able  that  a  construction  of  a  statute  favorable 
to  the  individual  citizen  should  be  dianged  ia 
such  manner  as  to  become  retroactive,  u»d  to 
require  from  him  the  repayment  of  moneys  to 
which  be  had  supposed  himself  entitled,  aod 
upon  the  expectation  of  which  he  bad  made 
his  contracts  with  the  eovemment.  Tbeio 
principles  were  announcea  as  early  as  \BS7  ia 
Edteardi  v.  Darby,  25  U.  8.  13  Wheat  90C. 
210  [6:  608.  604],  and  have  been  steadfly  od- 
hered  to  in  subsequent  dedsiona.  UnitM 
States  V.  State  Bank  of  North  Carolina,  81  U. 
S.  6  Pet.  29,  89  [8:  808,  8111;  United  Statee  ▼. 
MaedanUl.  82  U.  8.  7  Pet  1  [8:  5S7];  Brotrm, 
V.  United  8ta(e$,  118  U.  8.  568  (38: 10791: 
Unit^  8tate$  v.  Moore,  95  U.  &  760,  in 
[34:  588,  589J. 

Tbe  construction  we  have  given  to  tbla  Act 
is  also  in  harmony  with  that  ghren  to  tbe  Po> 
cific  Railroad  Act  of  1863  in  United  Stata  ▼.     , 
Kaneae  Pac.  B,  Co.,  99  U.  &  455X25:  2891.  aod     ( 
the  Thurman  Act  of  May  7,  18TO.  in  UniiM 
States  Y.  Central  Pac  B,  Oe.  118  V.  a. 
[80:  178]. 

There  was  no  error  in  tbe  Jndpaent  of  t 
Court  of  Claims,  Moditie  tker^fifte 
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pfopertf,  when  not  flraudulent—partial  pay- 
wtents  and  ieeuritiei,  vhsn  do  not  render  an 
metignment  taid. 

L  nieqiMBtlonof  tbeooostmotloiiAndeffeotoifa 
■tatate  of  ft  State  regulatiDff  assIffDments  for  the 
benefit  of  oredltoxB  to  a  questton  upon  whioh  the 
deotaloiis  of  the  biff  heet  ooun  of  the  State,  estab- 
UshiDff  a  rule  of  property,  are  of  oontroUinff 
authority  in  the  oourta  of  the  United  States. 

X  Hie  statute  of  Iowa  as  to  assiffnmenU  does  not 
pieyent  partial  araignments  with  pref eienoes,  or 
sales  or  mortgages  of  any  or  all  of  the  party^ 
pfoperty,  in  payment  of  or  security  for  indett- 


%,  Several  instruments  executed  by  a  debtor,  at 
about  the  same  time,  may  be  considered  as  parts 
of  one  transaction,  and  in  law  forming  but  one 
instmnient;  and  if,  as  thus  construed,  they  have 
tiie  effect  of  a  general  asBlgnment  with  prefer- 
ences, they  are  within  the  denunciation  of  tiie 
Iowa  statute. 

4.  Although  several  instruments  may  be  executed 
by  the  debtor  at  about  the  same  time,  Uiey  do 
not  neoesBarily  create  one  transaction  or  are  to 
be  construed  as  one  instrument;  and  whether 
tb^  do  or  not,  and  whether  they  come  within 
the  denunciation  of  the  Iowa  statute  as  to  assign- 
ments, depend  upon  the  character  of  the  instru- 
ments, the  circumstances  of  the  case,  and  the 
intent  of  the  parties. 

t.  To  justify  a  court  in  finding  that  a  mortgage  or 
other  security  or  transfer  may  be  taken  in  con- 
nection with  some  other  instrument  as  oonsti- 
tuting  an  assignment,  it  should  appear  that  the 
mortgagor,  at  the  time  he  had  made  the  mort- 
gage, or  security,  or  transfer,  had  the  intention 
to  make  an  assignment. 

d.  That  a  debtor  contracted  a  debt  fraudulently 
does  not  establish  that  his  subsequent  general 
assignment  was  fraudulent. 

7.  Something  more  than  overestimate  of  value  of 
the  debtor^s  property  is  necessary  before  it  can 
be  said  that  on  this  account  a  debt  was  fraudu- 
lently contracted.  A  deliberate  overestimate  and 
an  intention  to  defraud  are  esseotiaL 

fi.  Although  a  debtor  makes  partial  payments  and 
securities  on  and  for  some  of  his  debts,  yet  a 
general  assignment  subsequently  determined  up- 
on, and  subsequently  made  by  him,without  pref- 
erences, is  not  void  under  the  statute  of  Iowa, 
if  it  transfers  all  the  property  then  in  his  posses- 
sion for  the  benefit  of  all  his  creditors. 

[No.  135.] 

Argued  Dee.  18, 2891,       Decided  Jan,  18, 189t, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  SUtes  for  the  Southern  Dis- 
trict of  Iowa,  sustaining  the  validity  of  an  as- 
signmeot,  but  adjudging  a  mortgage  fraudulent 
as  against  complainant  and  ordering  that  the 
assigDee,  out  of  the  funds  in  his  possession,  pay 
to  complainant  the  amount  due  on  the  mort- 
gage.   Affirmed,  ^ 

1        Statement  by  Mr,  Jtutiee  Brewer: 

On  April  27.  1886.  George  Ott.  one  of  the 
defendants,  doing  business  at  Davenport.  Iowa, 
made  a  general  assignment  of  all  bis  property, 
for  the  benefit  of  bis  creditors,  to  Charles  F. 


Meyer.  The  next  day  complatnant  commenced 
its  action  at  law,  m  the  District  Court  of 
Scott  County,  Iowa,  against  Ott,  to  recover 
$87,191.09,  and  caused  a  writ  of  attachment  to 
be  issued  against  the  property  of  Ott.  The 
writ  was  served  by  a  levy  upon  certain  real 
estate,  and  by  the  garnishment  of  Mever.  the 
assignee,  and  also  of  Charles  Hill  and  Addie 
Kloppenberg.  holders  of  chattel  mortgages 
against  OU,  The  action  was  removed  by  the 
pTaintifP  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa,  and 
tbereafter  proceeded  to  judgment  on  Septem- 
ber 17.  1887.  for  $40,261.84.  Shortly  after 
such  removal  complainant  commenc^  this 
suit,  in  aid  of  the  action  in  attachment,  bv 
filing  his  bill  in  that  court,  the  object  of  which 
was  to  have  the  assignment  declared  void,  and 
a  receiver  appoints  of  the  property.  The 
debtor,  Ott,  his  assignee.  Meyer,  the  chattel 
mortgagees.  Hill  and  Kloppenberg.  and  the 
guardian  of  the  latter,  were  made  parties  de- 
fendant Thereafter  Meyer,  the  assignee,  died, 
and  in  his  place  were  substituted  his  successor, 
J.  B.  Meyer,  and  his  executrix.  Auguste 
Meyer.  Answers  were  filed,  proofs  taken,  and 
at  the  June  Term,  1887,  a  decree  was  entered 
sustaining  the  validity  of  the  assignment,  but 
adjudging  the  mortgage  to  Hill  fraudulent  as 
against  complainant,  and  ordering  that  the 
assignee,  out  of  the  funds  in  his  possession, 
pay  to  complainant  the  sum  of  $8,225.  the 
amount  due  on  that  Chattel  mortgage.  From 
this  decree  the  plaintiff  has  api>ealed  to  this 
court 

Meeere,  F.  J.  Smith  and  /.  M,  Flower,  for 
appellant: 

A  bill  in  equity  will  lie  in  aid  of  an  attach- 
ment at  law. 

8  Pom.  Eq.  Jur.  ^1416;  Wood^,  Stanherry, 
21  Ohio  St.  150;  Van  Patten  v.  Burr,  52  Iowa. 
518;  Farwell  v.  JoTiee,  68  Iowa.  816. 

In  Iowa,  where  an  insolvent  debtor,  in  con- 
templation of  making  a  voluntary  assignment 
for  the  benefit  of  creditors,  gives  security  to 
one  or  more  of  bis  creditors  by  separate  instru- 
ments followed  by  an  assignmeut,  all  of  said 
instruments  will  be  construed  tocetUcr  as  an 
assignment  with  preferences  and  therefore  void 
under  the  statute. 

Cole  v.  DetUham,  18  Iowa.  651;  Oage  v.  Par- 
ry, 69  Iowa,  606. 

As  to  insufficiency  of  oral  promise  by  Ott  to 
create  lien  on  cars  of  glass,  see  Jones.  Pledges. 
§§28.  28,  29:  Kimball  v.  Hildreth,  8  Allen. 
168;  Nisbit  v.  Maeon  Bank  dt  T,  Co.  12  Fed. 
Rep.  686.  690;  Caeey  v.  Cataroc,  96  U.  S.  467 
(24:  779):  Citizens  Bank  v.  Dotes,  68  Iowa,  460. 

As  to  impropriety  of  giving  pledge,  see  Oil 
Co.  V.  Bank,  126  III.  584. 

Mr.  John  C.  Bills,  for  appellees: 

Statements  of  the  assignor  made  after  the 
assignment,  are  not  competent  evidence  to  im 
peach  the  validity  of  the  assignment. 

Ouyler  v.  McCartney,  40  N.  Y.  221-  W»»- 


whether  as8lonai)Ut  see  note  to  Ffenemore  v.  United 
Btatee,  1:  OM. 

Am  to  mere  personeH  torts  which  die  with  thepartu^ 
not  asstgnabU^  see  note  to  Comeirys  v.  Vasse,  7:  lOB. 

Am  to  fi^  of  assignee  to  tubrouation,  and  as  to 
tfiierinemnbranees^  see  note  to  Bank  of  United 
States  V.  Peter,  Uh  89. 


That  the  assignment  of  a  deiU  or  demand  trans' 
fersooUateral  securities^  toe  note  to  BatesviUe  Insti- 
tute V.  Kauffman,  21:  775. 

Am  to  assignments  for  beneJU  of  orsditors,  with  pref* 
erenees^when  vdUdtWhen  not,  see  vio(«  to  Marbury 
V.  Brooks,  tk  tSSL 
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BuTKEHE  CoDBT  Of  TBB  UarTBD  Statbl 


Oct.! 


oAditn-  (ftp.  JfiJr.  a>.  T.  (»«arv.  116 U.  S.  161 
(S8:  691). 

TblB  court  wtll  follow  the  decistoQi  of  the 
highest  court  of  the  State  where  the  wnfgn- 
ment  !■  made. 

Union  Bank  of  OhUago  t.  Kanaa*  dtv  Bank 

186  n.  B.  aas,  m  lu-.  ui,  sis;. 

The  chattel  mortgage  given  bj  Olt  to  Cbarles 
HUl,  to  secare  Hill  u  endoner  of  Ott'g  paper, 
was  for  a  good  cODsideratioii. 

Duruan  r.  MiU«r,  64  Iowa,S38-a26;  OS>»on  t. 
Waflai,  81  n.  a  14  Wall.  244  (20:  797), 

Tfa«  mortgage*  were  valid  as  between  the 
asalgneeaDd  the mortgngeefl,  wbetber  recorded 

Meyer  v.  £m»i«,  BO  Iowa,  179-188;  Hautelt 
T.  Uarriwa,  105  U.  8.  401  (26:  1076);  Dqwm- 
poTt  FUne  Co.  v.  Lamp,  80  Iowa,  732-730;  Cm- 
trai  Nat.  Bank  of  Baltimore  t.  Gonneeiieut 
MMt.  L,  Int.  Go.  104  TJ.  a  54  (26:  688). 

The  chattel  mortgage  to  Addle  Eloppenburg, 
being  to  secure  truBt  monej  held  bj  Ott  as 
guardian  of  said  Addle,  was  entirled  U>  prefer- 
ence, and  the  mortgage  must  be  held  Talld. 

CentrtU  Nat.  Sank  of  BtUtimore  t.  Oonneeti- 
eul  L.  Jnt.  Co.  104  D.  8.  M  (36:  698);  MeUod 
T.  Btnne.  66  Wi&  401;  Anndl  y.  DeffeU,  4  De. 
G.  H.  &  Q.  872;  SnaiMnM  t.  EaUett.  L.  a 
18  Ch.  DiT.  696-709. 

If  Oh  did  make  false  statemwta  oa  to  hia 
flnanclal  conditioD,  this  would  not  affect  the 
Talldllj  of  the  assignment. 

8trauu  t.  Bote,  69  Md.  525-688;  SoTviU  v. 
SUnger.  81  Hd.  493;  Pike  v.  Baton,  21  He. 
S80-^;  Ootanhown  t.  Hart,  31  Pa.  495-500. 

Distinct  or  special  transfen  have  often  been 
held  not  10  be  within  the  statute. 

MeredttK  Ufg.  Oo.  t.  AniM,  8  H.  H.  848: 
lota  T.  Wftnan,  8  N.  H.  686;  Barter  t.  HaU. 
18  K.  H.  898;  Brmen  t.  Fbiter.  9  Met  ISS; 
JltnAate  T.  Sumner,  S8  Pick.  446;  Fbirbank* 
T.  Haynet,  SB  Pick.  828;  Bate*  t.  Om,  10  Conn. 
280;  Worman  v.  Weffertberser,  IS  Fa.  SO. 


r  delivered  the  opinion 


Mr.  Jvttitu  Bi 

of  the  court: 

The  slnBle  question  in  this  case  is  u  to  the 
Tallditr  of  tb«  asdgnmenL  Its  inralklitf  is 
claimed  under  secUOD  2115  of  the  Code  of 
lows:  "No  general  assignment  bj  an  Insolv- 
ent, or  in  contemplation  of  InBolTencj,  for  the 
beneflt  of  credUmi,  shall  be  ralid  nnless  it  be 
made  fat  tlie  benefit  of  all  his  creditors.  In 
prqporticm  to  tlie  amonnt  of  their  respectiTe 
clalmg."  (Iowa  Rbt.  Stat.  p.  069.)  This  stat- 
ute bu  been  in  force  since  1801.  (Code  1661, 
g  Vrt;  Revision  1660,  f,  1836.)    The  assign- 


ment In  question,  standing  by  Itself,  presents 
no  groUDd  of  cb^lenge.  It  purports  to  be  a 
general  assignment,  is  for  the  oeneBt  of  all 


t  pniporta  t4 
„    .  „  the  benefit  ..  __ 

creditors,  and  conUlos  do  pref^rencea;  but  tbe 
coDteutioD  of  plaintiS  is  that,  nearly  coatem> 
poraneonaly  with  it,  were  executed  t^  Ott,  the 
uelgnor,  certain  other  iutrumenta,  wUch  are 
to  be  taken  u  part  of  (he  one  tianaactlon.  and 
bv  which  preferenoea  were  given.  The  object 
of  the  statiita  was  to  aecnie  equality  among 
crediton,  an  object  which  certainly  has  the 
merit  of  equity.  Oorioualy  enough,  connael 
for  plalntifl  inaW  that  th&  eqnlR  misled  the 
drcnil  OMin,  iDd  pnXesta  agabwt  it*  like  Idfln- 
enoe  upon  our  Judgment,  while  ttrennoualy 
Indattng  upon  snoh  a  oonstonotlOD  of  tiw  traiw- 
IIM 


action  as  will  enable  Us  client  to  obtain  fhmt 
preference  which  it  was  the  purpose  of  ib« 
statute  to  prevent.  Heaaya:  "Some  sliiaa  ■■ 
laid  try  the  learned  ladge  who  decided  tUs 
case  in  tbe  court  below  upon  Ibe  limiiiirsIJa 
result  of  holding  the  Ott  asngnment  vod,  a*  it 
would  give  to  the  attacfameDt  credilcn  tk« 
entire  eslale.  Undoubtedly  it  woald  be  nock 
more  sattsfactory  to  a  court  of  equity  had  Uw 
law  provided  that  tbe  prefereiioes  aad  aoL 
the  aBsigoment  should  be  void.  Tbe  [act  Ihas 
Ihe  penalty  imposed  by  tbe  Ii^idaliitc  was  a 
faaTsh  one,  and  operated  nnjimtiy  upon  lbs 
risht  of  others,  seems  to  have  been  MXiMlhiBC 
of  an  obstacle  In  the  way  in  determining  Ott? 
iolent."  But  If  we  apply  tbe  letter  alODe  of 
the  statute,  then  he  has  no  caase  of  comptaJDi: 
for  the  asalgempnt,  standing  by  itself,  b  with- 
out preferences,  and  onlv  an  asdninMBl  with 
preferences  la  denouncea.  Only  Dy  gcing  be- 
vond  Ihe  letter,  and.  In  obedience  to  Ue  spirit, 
{□quirinK  nhetber  antecedent  instnnnenta  •«« 
not  BO  related  to  the  assignment  aa  fairly  to  b* 
taken  as  parts  Ibereof ,  and  oonsdUitiDg  with  IK 
but  one  transaction,  has  tbe  pUotiil  any  stand- 
ing in  court.  But  aball  we  ignore  im  trnm 
and  heed  the  spirit  to  give  a  party  a  aland  hg 
in  court,  and  then  Ignore  tbe  q>frit  and  beed 
only  the  letter  in  the  further  CMuldetatlon  vi 
thecaseT 

The  rights  of  the  narties  are  determined  bv 
this  local  slatule,  ana  the  consiractlon  placed 
thereon  by  tbe  Sapreme  Court  of  tbe  wale  is 
decisive:  "  The  question  of  the  ctwstractioa 
and  efiect  of  a  statute  of  a  Sute,  iqnlating  ■» 
slgntnenls  for  the  benefit  of  ctcditon,  la  a 
question  upon  whichthededrionsof  tbe  higb- 
est  court  of  the  State,  establishing  a  rtde  ot 
property,  are  of  controlling  anihoHly  to  tbe 
courts  of  the  Onlted  Statoi.  Bnal^ear  v.  ITsa^ 
S3  U.  B.  7  Pet.  606,  610  [8:  801.  8041;  AOen  r. 
Xataqi,  84  CJ.  S.  17  WaU.  Kl  [SI:  5U1:  TJa^d 
V.  Ftdton,  91  n.  8.  479,  48Sm-.  8(0.  8051; 
Sumner  v.  Biekt,  67  TJ.  B.  8  Black.  SSa.  SH 
[17:  S55.  856]:  J^ftaf  r.  MeOeHat,  107  n.  & 
^"1.  866^27:  496.  496WW(rt  v.  Bain.  U8  U. 


8.  670^  '^.(Wv,"'?!,™]:,*"**^/-  ^«*- 

OUaBa»k.lMU.r  — 

[84:  841.  840]. 


niek  (h.  180 XT.  6. 4B1W:  900);"  Vnian  B 
^  Cnii^o  V.  f  AfiMu  A<y  AmO.  U6  U.  &  £ 


In  the  margui  may  o  .     .      _ 

elded  by  that  court,  to  wbkA  It  bu  been  tb* 


IWl. 


BouTH  B&AKCH  Lumber  Co.  t.  Ott. 
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Tbeae  proporitioiiB  seem  to  be  established. 
First,  tills   section  does  sot   prevent   partial 
iments  with  preferences,  or  sales  or  mort- 
of  any  or  all  of  the  party's  property  in 
»nt  of  or  security  for  indebted  oess.    Its 
ttion  is  limited  to  the  matter  of  general  as- 
iments,  and  does  not  destroy  that/ti9  di^po- 
which  is  an  incident  to  title.     (     lesY, 
1  Iowa,  582;  Framme  v.  Jones,  18 
474;  Lampsan  y.  Arnold,  19  Iowa,  479, 
In  this  latter  case  the  court  enters  into  a 
consideration  of  the  import  of  the  statute, 
8a>  .    "  This  statute,  it  will  be  observed, 
i  not  limit  or  affect  the  right  of  an  insolvent 
or  one  contemplating  insolvency,  or, 
l^  any  otiier,  toseu  or  mortgage  a  part  or 
of  bis  property  to  one  or  more  of  his  many 
.in  payment  or  security  of  a  particular 
._  iebts.    And  this  is  true,  although  such 
or  mortgage  may,  practically,  dereat  all 
creditors  than  the  grantee,  from  collect- 
thelr  demands.    Nor  does  the  statute  pro- 
Mi  or  interfere  with  the  right  of  any  debtor, 
tt  existed  prior  to  the  statute,  to  make  a  par- 
'  MBtgoment.    In  other  words,  the  statute 
not  expressly,  or  by  implication,  extend 
further,  or  apply  to  any  instrument  or 
ince,  c^er  than  to  a  general  assign- 
Boek  Y.  Perkim,  189  U.  8.  628,  641 
814,  819].    And,  therefore,  it  is  still  com- 
it  for  any  debtor  to  pay  a  part  of  his  cred- 
in  fuU;  to  secure  another  part  b^  mort* 
or  deed  of  trust  upon  a  part  of  his  prop- 
to  make  a  partial  assi^ment  of  still  other 
for  the  benefit  oi  certain  other  cred- 
with  or  without  preference,  and  after- 
to  make  a  seneral  assignment.    The 
ite  flimply  provides  that  such  ^neral  as- 
Dt  shall  not  be  valid,  nnless  it  is  made 
the  benefit  of  all  the  creditors  pro  rata." 
8eoond»  several  instruments  executed  by  a 
r»  at  about  the  same  time,  may  be  consid- 
aa  puts  of  one  transaction,  and  in  law 
but  one  instrument;  and  if,  as  thus 
1,  they  have  the  effect  of  a  general  as- 
it  with  preferences,  they  are  within  the 
ition    of    the    statute.    Burrott$  v. 
8  Iowa,  96;  Oote  v.  Dealham,  18 
Van  Patten  ▼.  Burr,  62  Iowa,  618. 
third,  althoaeh  several  instruments 
be  executed  by  uie  debtor  at  about  the 
time,  they  do  not  necessarily  create  one 
'«  or  are  to  be  considered  as  one  in- 
it;  and  whether  they  do  or  not,  and 
they  come  within  the  denunciation  of 
■tatate,  depend  upon  the  character  of  the 
Its,  the  circumstances  of  the  case,  and 
Inteiit of  theparties.    Lampton  v.  Arnold^ 
lorn*  479;  Van  Patten  v.  Burr,  55  Iowa, 
Fmjf  y.   Vetina,  68  Iowa,  25;  Gaffe  v. 
y^  09  Iowa,  605:  Oarrett  v.  Burlington 
70  Iowa,  697;  BoUee  y.  ,Oreiffhion,  78 
199;  Loomii  v.  Stewart,  75  Iowa.  887. 
lie  of  Van  Patten  v.  Burr,  in  52  and 
li  instructive.    In  that  case  the  debtor, 
luBolvent,  bad   executed   two   chattel 
pwes  and  an  assignment,  all  bearing  date 
juSm  80, 1878.    When  first  presented  to 
lopfeme  Court  it  came  on  demurrer  to  the 
loo,  in  which  it  was   alleged  that  the 
ut,**in  contemplation  of  insolvency,  and 
gthen  insolvent,  made,  executed,  and  de- 
i9d  in  writing  a  general  assignment  of  his 


»g 
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property  for  the  benefit  of  his  creditors,  con- 
tained in  three  instruments  executed  by  him," 
etc.;  and,  also,  "that  said  instruments  were 
intended  and  do  constitute,a8  a  whole,a  general 
assignment  of  his  property  for  the  benefit  of 
creditors."  And  it  was  held,  tinder  such  alle- 
gations, that  the  three  instruments  were  to  be 
treated  as  one,  and  together  making  a  general 
assignment  with  preferences.  The  case  went 
back  for  trial,  and  upon  the  testimony  it  ap- 
peared that  one  of  the  mortgages  was  accepted 
by  the  mortgagee  without  any  knowledge  of 
the  contemplated  assignment;  and  in  55  Iowa 
it  was  held  that  such  mortgage  was  good. 

In  Perry  v.  Vezina,  68  Iowa,  25,  it  appeared 
that  a  chattel  mortgieige  was  executea  about 
three  hours  before  a  general  assignment;  but 
as  it  was  aereed  that,  when  the  mortgage  was 
made,  the  debtor  did  not  contemplate  making 
the  assignment,  the  latter  was  held  valfd.  The 
court  said :  "  But,  to  justify  a  court  in  finding 
that  a  mortgage  may  oe  taken  in  connection 
with  some  other  instrument  as  constituting  an 
argument  it  should  appear  that  the  mort- 
gagor, at  the  time  he  made  the  mortgage!,  had 
the  intention  to  make  an  assignment."  Similar 
expressions  are  found  in  others  of  the  cases 
cited.  Obviously,  it  is  a  fair  inference  from 
these  decisions  that,  as  well  said  Ysj  Judge  Love 
in  deciding  this  case,  "  the  intention  of  the  as- 
signor must  be  the  true  and  guiding  prindple 
of  decision."  With  what  intent  did  Ott  in  tms 
case  execute  the  various  instruments  prior  to 
the  general  assignment?  Was  he  intending  a 
general  assignment,  and  seeking  to  evade  the 
statute,  and  to  give  preferences  by  other  in- 
struments? or  was  he,  finding  himself  involved 
and  likely  to  be  closed  out;  by  some  of  his 
creditors,  simplv  preferring  some,  uncertain  as 
to  what  disposition  he  should  make  of  the 
balance  of  his  property  after  they  had  been 
secured? 

Upon  the  basis  of  these  rulings  interpreting 
the  scope  and  effect  of  this  statute,  we  per- 
ceive no  error  in  the  conclusions  of  the  drcuit 
court.  Quite  an  amount  of  testimony  was  of- 
fered, for  the  purpose  of  showing  that  the 
debt  of  the  appellant  was  fraudulently  con- 
tracted by  Ott  The  assumption  seems  to  be» 
that  if  this  be  proved  it  follows  that  the  assign- 
ment was  made  in  violation  of  the  statute,  and 
void;  but  there  is  no  sequence  in  these  proposi- 
tions. Even  if  it  were  established  beyond 
doubt  that  Ott,  with  deliberate  purpose  to  de- 
fraud the  appellant,  contracted  this  debt,  this 
would  not  determine  the  scope  or  effect  of  his 
assignment.  It  were  as  reasonable  to  suppose 
that,  having  made  the  personal  gain  he  de- 
signed, his  interest  ceaseo,  and  that  he  never 
contemplated  an  assignment  until  the  very 
moment  of  its  execution.  Indeed,  if  he  were 
^ilty  of  fraud,  in  the  first  instance,  it  would 
imply  a  state  of  mind  indifferent  to  all  results 
after  the  primary  purpose  of  his  own  profit 
had  been  secured. 

It  would  be  unjust,  however,  to  the  parties 
to  leave  this  statement  with  the  inference  which 
might  follow,  that  we  consider  it  established 
that  the  debt  was  l^andnlently  contracted. 
The  basis  of  the  contention  in  this  respect  ie 
in  tiie  inaccurate  statements  furnished  oy  Ott 
to  appellant  in  reference  to  his  financial  condi- 
tion during  the  years  prior  to  tbii  assignment. 
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Obviously  they  were  so  as  to  values;  but  as  he 
named  iat  property,  his  overestimate  of  value 
is  not  to  be  aajudged  necessarily  fraudulent. 
We  note  one  matter  upon  which  stress  is  laid: 
a  quahy,  valued  by  him  at  $14,000.  Not- 
withstanding the  t^mony  as  to  its  utter 
worthlessness,  yet  he  had  invested  large  sums 
in  trying  to  develop  and  work  it,  and  was  not 
without  hopes  of  ultimately  realizing  much 
from  it  ae  named  this  quany  as  a'part  of 
his  assets,  and  gave  his  estimate  of  its  value. 
If  the  lumber  company  desired  further  infor- 
mation as  to  its  location,  its  condition,  and  its 

[632]  prospects,  it  could  have  asked  of  him,  or  made 
itself  an  independent  investi^tion.  If  it  was 
content  with  bis  statement,  it  must  show  not 
merely  that  he  had  overestimated,  but,  further, 
that  he  had  fraudulently  given  the  value.  He 
furnished  to  the  lumber  company  the  data  for 
investigation,  and  while  caveat  emptor  is  the 
rule  as  to  the  thing  sold,  caveat  venditor  is  also 
the  rule  as  to  the  pecuniary  condition  and  solv- 
ency of  the  purchaser.  Something  more 
than  overestimate  of  value  on  the  purchaser's 
part  is  necessary  before  it  can  be  said  that  on 
this  account  the  debt  was  fraudulently  con- 
tracted. A  deliberate  overestimate  and  an  in- 
tention to  defraud  are  essentiaL 

But  we  do  not  care  to  tarry  upon  this  feat- 
ore  of  the  case.  The  business  relations  be- 
tween the  lumber  company  and  Ott  had  been 
running  for  a  series  of  years.  He  had  pur- 
chased from  it  to  an  amount  exceeding  $180,- 
000.  His  business  had  averaged  about  $800,000 
a  year.  His  statements,  while  inaccurate  and 
overestimated  as  to  values,  disclosed  the  prop- 
erty which  he  possessed,  and  enabled  the  lum- 
ber company  to  investigate.  But  whatever 
may  have  been  the  character  of  the  relations 
between  the  lumber  company  and  him,  the  in- 
quiry before  us  is  limit^  to  the  assignment; 
here  five  matters  are  referred  to,  and  claimed 
by  the  appellant  to  be  so  related  to  it  as  to  be 
in  fact  part  and  parcel  of  it,  and  thus  together 
con8tituting[  a  eeneral  assignment  with  prefer- 
ences, within  the  denunication  of  the  statute. 
Two  of  them  are  chattel  mortgnges,  executed 
on  the  20th  day  of  February,  188iS,  more  than 
two  months  before  the  assignment;  one  to 
Charles  Hill  and  the  other  to  Addie  Kloppen- 
berg.  That  these  were  executed  without  any 
thought  of  an  assignment  is  clear.  At  the 
time  there  was  no  threatened  interference  and 
no  apparent  danger  of  trouble  to  Ott  in  his 
business.  The  one  to  Hill  was  to  secure  him 
as  an  indorser.  It  is  true,  that  while  executed 
on  February  20  and  delivered  to  Hill,  it  was 
not  recorded  until  the  day  before  the  assign- 
ment; and  this  failure  to  record  was  upon  an 
agreemeot  made  by  Hill  with  Ott  for  fear  that 
•ucb  record  would  precipitate  an  attack  upon 
the  latter  by  his  creditors.  On  this  account  it 
was  adjudged  void  by  the  Circuit  Court,  a 
question  which  we  cannot  consider,  as,  the 

[683]  amount  of  the  mortgage  beine  less  tban  five 
thousand  dollars.  Hill  could  brinff  no  appeal 
to  this  court  But  this  stipulated  agreement 
not  to  record,  while  it  may  have  vitiated  the 
mortgage,  in  no  manner  affected  the  assign- 
ment  made  long  after,  and  for  the  reason  that 
when  the  one  was  executed  there  was  no 
thought  or  intent  on  the  part  of  Ott  of  the 
otlier.    The  same  may  be  said  of  the  mortgage 
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to  Addie  Kloppenbeig.  8be  was  •  mhMr,  a 
^1  of  about  fourteen  years  of  age,  his  eraod- 
daughter,  of  whose  estate  he  bad  beeo  ap> 
pointed  guardian,  and  whoee  mooeyt  he  had 
taken  into  his  business.  Security  for  xhem 
moneys  he  had  been  directed  by  the  probate 
court,  having  charge  of  her  estate,  to  give: 
Instead  of  real  estate  security  he  gave  thk 
chattel  mortgage,  and  placed  it  In  the  tkands  of 
the  attorney  who  was  looking  after  the  busi- 
ness of  the  estate,  with  a  like  snggestioo  ooc 
to  record,  and  it  was  not  in  fact  recorded  untzl 
the  day  before  the  assignment.  That  be  had 
this  amount  belonging  to  this  minor  im  Us 
possession  is  not  questioned;  that  be  gave  tbt 
mortgage  under  the  direction  of  the  probate 
court  is  not  disputed;  and  that  be  cave  the 
same  long  before  the  closiog  out  of  hia  holi- 
ness was  thouffhi  of  is  clear.  Of  ocmne,  it 
was  not  part  of  the  assignment. 

With  respect  to  the  three  other  matten, 
there  is  more  of  a  question.  It  appears  thai 
on  the  12th  of  April,  on  receipt  of  a  staSemeBS 
of  account.  Frauds  Beidler,  the  representatife 
of  the  appellant,  came  to  Davenport  to  investi- 
gate the  situation.  The  outcome  of  that  inves- 
tigation was  not  satisfactory.  A  demand  was 
made  for  a  reduction  of  the  mdebiednew.  The 
plain  import  of  the  interview  was  that  thiagi 
could  not  continue  as  they  had  been.  Two  or 
three  days  before  the  assignment  the  bank  with 
which  Ott  had  been  doing  busine^  for  a  series 
of  years,  and  which  had  been  di<<x>uoting  his 
drafts  before  acceptance,  and  wUich  was  at  rd 
such  time  canring  about  $i;,iK)0  of  sock 
drafts,  intimated  that  it  must  have  acceptaooes 
before  discounting.  His  son,  who  was  his 
principal  salesman,  his  only  travelior  maa, 
returned  from  one  of  his  tnps.  Whik  ordi- 
narily selling  from  $18,000  to  $20,000  kisaaki 
on  that  trip  had  practically  amounted  to  noth- 
ing. Strikes  in  the  southwest  were  ugniAcm 
of  labor  troubles,  and  shadowed  the  bwiM« 
outlook.  With  these  accumulating  facta,  evi- 
dently Ott  began  to  think  that  the  end  of  kii 
business  career,  at  least  so  far  as  his  prcseot 
undertakings  were  concerned,  was  at  band. 
On  the  day  before  the  assignment  he  gave  to 
one  Mueller,  to  whom  he  owed  about  ft,O00. 
drafts  on  his  customers  for  goods  sold  to  the 
amount  of  $1,299.46.  On  the  same  day  he 
gave  to  McClelland  <&  Co.,  lo  apply  oo  a'dela 
of  $900,  a  like  draft  to  the  amount  of  $60a8O 
and  on  the  very  morning  of  the  assignment  be 
sent  a  letter  to  Qeorge  F.  White,  the  acent  of 
the  railroad  company,  notifying  him  that  be 
might  hold  four  carloads  of  glass,  then  in  the 
ponesdon  and  on  the  trarks  of  the  nilraad 
company,  as  security  for  a  balance  of  betweea 
eigbt  and  nine  hundred  dollars  of  freight  dne. 

Now,  these  transactions  were  but  sbortiy 
prior  to  the  assignment.  Tbey  were  in  am- 
eral  sense  contemporaneous  with  it:  Acy 
took  place  when  Ott  was  conscious  of  the  Im- 
pending danger  of  the  closing  out  of  his  bo^ 
ness,  and  they  operated  as  preferences  to  them 
creditors.  Tliey  were  so  nearly  related  ia  time 
to  the  assignment,  and  made  under  such  dr- 
cumstance,  that  if  in  an  action  at  law  and  uadrr 
proper  instructions  the  questioo  had  been  tob- 
mitted  to  a  Jury  whether  they  were  made  with 
a  view  to  an  assignmenL  and  to  evade  the 
statute,  and  the  veralct  had  beeo  in  theiiWnaa 
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Utb,  It  would  be  difficult  to  mj  tliat  such  ver-  matters  does  not  leave  tlie  case  free  from  doubt, 
diet  was  not  warranted  by  tbe  testimoDj.  All  yet  we  are  of  tbe  opiaioa  that  the  Circuit  Court 
tbls  may  be,  must  be,  conceded;  yet  over  righllj  read  it,  and  propeily  beld  that  it  wns 
uainst  it  are  these  luatlcrB;  The  positive  tea-  □otsbowu  that  at  the  date  of  those  laatrumenta 
mtODf  of  Ott,  that  when  he  gave  these  drafls  Ott  had  determined  upon  an  asaignment.  They 
to  Mueller  and  McClelland,  be  bad  Dot  deter-  were,  therefore,  valid  as  in  tbe  exercise  by  liim 
nlDed  upon  an  assignment.  Ue  knew  that  he  of  bis  undoubted  jui  diKtonendi;  and  tbe  as- 
ms in  naancial  trouble,  and  considered  him-  Bl?nment  subsequently  determined  upon  and 
«jf  under  special  obligations  as  to  one  at  least  subsequently  made  was  without  preferenci-s, 
<Ht  these  debis.  His  purpose  was  simply  pay-  was  not  void  under  the  statute  of  Iowa,  but 
'~ient.  and  that  he  had  a  right  to  make,  He  was  a  valid  general  assiirnment,  Iransfetriof; 
ipposed  be  should  have  to  slop  business,  but  all  of  the  property  then  in  h|a  possession  fur 
In  what  manner  the  close  should  be  brought  the  benefit  of  all  his  creditors, 
about,  whether  by  the  action  ot  creditors  or  The  decree  will  be  qffirmed. 

Ma  own  voluntary  transfer,  was  undetermined. 

t~H«  was  waiting  and  considering,  and  only  "" 

aedded  upon  an  assignment  on  the  moTDing  of  thE     DELiWARE     CITY,    SALEM    & 

:Iie27tb.    It  such  was  the  fact,  then,  within 

Uie  rules  laid  down  by  Ibe  Supreme  Court  of 

Iowa,  these  preferences  are  not  ta  be  taken  p 

IrtiSSTgi"''  ^""^  "'  '"*  ''"'«°'"''"'  °'  ^  ANTHONY  BBYBOLD. 

In  reference  to  the  letter  from  Ott  to  White,  (See  8.  C.  Beporter's  ed.  6SB-MS.) 

'5i'^«^urhy''for'"f"fiihrs'ris7ks^''tha[  <^^''"  f^^  ^-^  ,er^-when  »taU  ded^or. 

'Zide  long  Jfoie.    For  the  teslfmony  of  While  ^"1"*"  "^  entertaxniurwitctwn  pr^etaU 

and  Ott  both  show,  and  to  their  testimony  there  /""W™""- 

la  no  contradiction,  that  White,  months  before,  i.    where  plalnUlTa  olalni  was  for  leeal  servloci 

Itad  again  and  again  urged  prompt  payment  of  performed.  It  does  not  rest  on  federal  law,  but 

ttelghta,  and  that  Ott  nad  agreed  to  always  on  the  principle  or  genera]  law,  that  one  who  ac- 

Ki  the  Irack  goods  enough  to  secure  any  eepcsthe  benefit  of  suofa  gervlees  shall  ba  held 

.        )l  ot  freight  that  might  be  due.    Theprior  liable  to  pay  what  thej  are  rea-fooably  worth. 

agteement,  though  orat,was  valid;  and  the  letter  Z.    The  decision  of  the  blgheet  court  oC  tbe  State 

"Traanotanewoontract.giviDgUienapreference,  thatthaverdlotof  the  jury  was  la  be  taken  as 

.mtODlv  a  written  eipression  of  that  which  had  rendaredupon  the  second  count  of  thecomplamt 

Oeretofore  been  agreed  upon,  and  agreed  upon  Inrolvea  no  federal  question,  but  has  rela'ion 

^hen  there  was  nb  thought  ot  an  alsignment.  "°^J? '''*  ^Z^^  **■"  ^^^  """^  *''^  praotloo  o( 

rhb  brings  the  Iransnclion  within  the  reason-  „           courw,                                  ,    ^ ,     .,_ 

Dg  Of  thll  court  in  the  case  of  Ha^telt  v,  Rar-  3-    B;en  If  a  federal  qo«Uoo  was  «1^ '°  th. 

1'on.mVB.   401[26:.10751.Inwhieh   as  ^•^^rb'S^lnoug^fnXJS've.'^'s^tal." 

reainsttheclaimsof  an  assigDM  in  bankruptcy,  ^j^dtrment.  with^t  wtferenca  U,  tho  foderal 

■  transfer  made  immediately  before  the  adju-  queailon,  thiB  court  wiU  not,  entertain  Jurisdlc 

cHcalion  In  bankruptcy  was  held  to  relate  hack  tlon.' 
and  to  carry  into  effect  an  agreement  entered 

lata  long  before,  and,  therefore,  not  to  be  viii-  Argued  Jan,  S, 
ated  by  the  bankruptcy  proceedings. 

Further,  it  may  be  staled,  as  sustaining  the  -i  jj  ERROR  to  .^t  ^^^.•.  «- 

inclusions  of  the  Circuit  Court,  that  the  pay-  I  peals  of  the  State  of  Delb,.=.,.,  >^,  .=,,>=,.  . 

"•-"ta  made  by  Oil  during  the  few  days  before  judgment  ot  thai  court,  affirming   the   ludg- 

^^_  up  to  theverj  timeof  theassignmentwere  '^^.j^i  of  the  Superior  Court  ot  New   Castle 

tot  extraordinary,  not  diffenng  from  the  usual  County,  Delaware,  in  favor  of  plaintiff  in  on 

Bourse  of  bis  business  in  prior  months.     Mc-  action   fo^  m^ney  had  and  received,  and  tor 

Cklland  s  and  Mueller's  were  only  partial  pay-  ^^^jj    igt^,  gnj  services  in  Ihe  prosecution 

» Its,  and  made  in  consequence  of  repeated  ^j  (he  claim  against  the  United  Stales.     J)U- 

leslB,  BO  that  he  was  not  hastening  unnec-  miUtd 

A\j  to  pay  or  secure  ihem.     And,  furthw,  The' facts  are  slated  in  the  opinion. 

aoiiEttherewaaamortgageonhiahomestead,  ^^j^,,   Antkony   HlgKio*    Qod     "'■    C 

irbkL  be  might  have  paid  off,  though  there  Sj^ruance  for  plaintilf  in  error: 

vaa  money  in  the  hank  which  he  might  ^nvp      '^.  — .' —  .1 , — :,i_.: 1  .i. u — 

rltbdrawn  and  pocketed,  he  did  neither. 
*1  be  act  as  though  intending 


•eeklng  U>  benefit  himself  as  much  as  possi-  Noth.— .,1s  to  Jurisdiction  *n  the  United  Stata 

-  prior  tbereto.     His  conducl  seems  lo  have  Supreme  Court,  ichere  fedeml  queMon  orlus,  or 

-  In  the  utmost  good  faith:  and  while  these  leJien  art  drawn  in  suwtfon  stolutea,  treoCv.  or 

-  lid  operate  to  secure  these  creditors  a  OOT«t«utton.  see  iiote.  to  Mardo  v.  HuntCT.  4|9T. 

of  thetrdaims.  yet  they  were  not  given  MattHewa  v.  Zane.  B:  06*,  and  Wllltami  t.  Sorri^ 

'Odude  that  they  were  in  anticipation  of  an  tod«lJTSSel<™i4i  «t  ft.  ««•«««*  *rt.<»»- 

dnment:  or  find  that  ho  was  guilty  of  un-  ^iluMon;  to  rtvlu  deerea  ofiuae  wurte  aito  cow.  ' 

Ith   in  bis  testimony,  that  wben  be   made  Mruetton  of  stole  lam,  see  no{«*  to  Hart  r.  Imia- 

an  lie  bad  not  decided  what  to  do.    As  intl-  pbir«,  t:  sre,  and  Oomnieroial  Bank  of  fn^nn^tf 

Jted.  tbe  tcstimoDy  in  reference  to  these  lest  v.  BuokbiBham.  lS:iaB. 

a  D.  8,  1141 
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ChokY.  Pierce,  2  Houst.  S02;  PerhiM  t.  Ai«- 
o^,  15  Wend.  412;  Cannan  ▼.  J9m«,  8  Ban. 

6  Aid.  170;  Langton  ▼.  Hughee,  1  Maule  ^  S. 
694. 

The  plaintilfs  claim  Ib  an  attempt  to  enforce 
an  illegal  contract  and  not  one  to  assert  title  to 
money  arising  from  an  illegal  contract. 

The  case  therefore  differs  essentially  from 
those  where  the  illegal  transaction  having 
ended  a  contract  "  subseouent,  collateral  to, 
and  wholly  independent  of  the  illegal  transac- 
tion upon  whidi  the  principal  contract  was 
founded  "  has  been  sustain^.  Such  were 
were  the  cases  of  Faikney  ▼.  BevnousABurr. 
2060;  Petrie  v.  Hannay,  8  T.  R  418;  Tenant  y. 
BUiott,!  Bos.&  P.8;  Fhrmer  ▼.  BueeeU,  1  Bos.  & 
P.296;  Sharpj.  Taylor, 2  Ph\lCh,e07;  MeBlair 
y.Oibbes,  60  U.  8. 17  How.  285(16: 184);  Brooke 
V.  HarHn.  60  U.  8.  2  Wall  70  (17:  TO2);  Ptani- 
ers  Bank  v.  Union  Bank,  88  tJ.  8.  16  Wall. 
490(21:479). 

The  plaintiff  cannot  reoorer  in  this  case  he- 
cause  he  has  to  rely  upon  an  illegal  contract. 

Leake,  Ont.  771, 774;  Thomeon  v.  Thomeon, 

7  Yes.  Jr.  470;  Simpeonv.  Bloee,  7  Ti^unt.  240; 
Eaf  parte  BeU,  1  Maule  &  8.  751;  Fiwu  ▼. 
NiehoUe,  2  0.  B.  512;  Taylor  ▼.  Oheeter,  L.  R 
4  Q.  B.  810;  Cannan  v.  Bryoe,  8  Bam.  A  Aid. 
179:  BeMe  t.  PhotpTuOe  Seioaae  Co.  L.  R  10 
Q.  B.  499;  Avlert  ▼.  Maee,  2  JBoe.  A  P.  878; 
Fearee  ▼.  Provoet.  4  Honst  467;  Perkine  t. 
Savage,  15  Wend.  412;  IfeOie  ▼.  Clarit,  20 
Wend.  24;  Colhne  t.  Blantam,  2  Wilson,  841. 
1  Smith,  Lead.  Cas.  158. 

Meeere.  George  Gray  and  Edward  O. 
Bradford*  for  defendant  in  error: 

Even  if  the  contract  had  originally  been  un- 
authorized by  the  defendant's  charter,  it  not 
being  forbidden  by  the  charter  or  any  other 
law,  and  having  been  executed  by  llie  plain- 
tiff, is  now  to  be  treated  at  valid. 

Morawetz,  Priv.  Corp.  §§85,  86,  100,  108, 
104,  105, 107;  HiteheoekY.  Oaheston,  96  U.  8. 
841  (24: 659);  Ohio  dtM.ROo.  v.  Me(kirlhy,  96 
U.  8.  258  (24:  698): /Vn«  Qrove  Turn.  v.  TW- 
cott,  86  0.  8.  19  Wall  666  (22:  227);  Union 
Gold  Min.  Co.  v.  FMcy  Ml.  Nat.  Bank,  96  U. 
8.  640  (24: 648);  Cheeter  Glaee  Co,  v.  Detoey,  16 
Mass.  94, 102;  Whitney  Arme  Co.  ▼.  Barlow, 
68  N.  Y.  62;  Oil  Creek  dA.B.B,  Co.  v.  P^n- 
eylrania  Tranep.  Co.  88  Pa.  160;  Parish  ▼. 
WheOer,  22  N.T.  494;  8UUe  Board  of  Agri- 
culture ▼.  Cititene  8t.  B.  Co.  47  Ind.  iffi; 
Union  Nat.  Bank  v.  MaUhetee,  98  U.  8.  621 
(25: 188);  Steam  Na^.  Co.  v.  Weed,  17  Barb.  878; 
jDe  GroffY.  American  Linen  TJiread  Co.  21  N. 
Y.  124,  127;  Union  Water  Co.  v.  Murphy'e 
Fiat  Pluming  Co.  22  Cal.  620;  Undeneood  v. 
Newport  Lyceum,  5  B.  Hon.  129;  Baret  v. 
Gale,  88  Bl.  186;  Bradley  v.  Ballard,  55  HL 
418;  ArgenU  v.  San  Franeieeo,  16  CaL  255; 
Eaet  St.  Louie  v.  Baet  St.  Louie  Gae  Light  d 
a  Co.  98  ni.  415;  Bank  of  State  v.  Eammond, 
1  Rich.  L.  281, 288;  Newlmrg  Petroleum  Co.  t. 
HVaiv,  27  Ohio  8t  848. 

Mr.  Jut/Uoe  Lamar  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  assumpsit  brought  in 
the  8uperior  Ck>urt  in  and  for  New  Castle 
County, Delaware, by  Anthony  Reybold  a^nst 
the  Delaware  City,  8alem  &  Pbiladdphia 
Steamboat  Navigation  Company,  a  Delaware 
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corporation,  to  recover  a  warn  of  money 
had  been  received  by  the  defendant  oompaDj 
from  the  United  States  for  the  pOotafce  mad 
hire  of  the  steamboat  ''Swan,"  whidi  bad  beea 
formerly  owned  by  the  company,  and  had  beea 
chartered  to  the  government  daring  the  civii 
war. 

The  declaration  contained  the  usual  eommoa 
counts.  With  respect  to  the  two  coqbIb  oa 
which  the  plaintiff  relied  for  a  recovery,  viz, 
(1)  for  monev  had  and  received,  and  fS)  for 
work  and  labor  performed,  he  iUed  a  bill  of 
particulars  as  follows: 

*'Firet.  Money  had  and  received  by  the  de- 
fendant in  this  cause,  to  and  for  the  use  of  the 
said  plaintiff,  to  a  large  amoont,  to  wtt,  the 
sum  of  two  thousand  eij^t  hundied  and  niao- 
ty-eight  dollars  and  eighteen  cents,  vrith  lecal 
interest  thereon  from  Uie  time  the  aaid  defend- 
ant so  had  and  received  the  mme,  to  wit,  from 
the  twenty-ninth  dav  of  August,  A.  D.  1882, 
said  sum  of  mon^  having  been  paid  by  the 
United  States  of  America  to  the  said  defend- 
ant for  the  pilotage  and  hire  of  service  of  a 
certain  steam  vessel,  to  wit,  the  'Swan,'  form- 
eriy  owned  by  the  said  defendant,  and  the  mid 
pluntiff  being  at  the  time  of  said  payment  and 
ever  since  enfitled,  as  against  the  said  defend- 
ant, to  lecdve  the  said  monejao  paid  as  afofe- 
said. 

**Seo9nd.  Money  due  and  owing  at  the  time 
of  the  commencement  of  this  cause,  from  the 
said  defendant  to  the  said  plaintiff,  to  a  large 
amount,  to  wit,  the  sum  of  five  tbooaand  dol- 
lars, for  the  work,  labor,  care,  and  diUgcnce 
of  the  said  plaintiff  before  that  thme  done,  per- 
formed, and  bestowed  in  and  about  the  holi- 
ness of  the  said  defendant,  at  the  request  of  the 
said  defendant,  to  wit,  in  and  about  the  praa- 
ecution  of  a  certain  claim  of  the  said  defeod- 
ant  against  the  United  States  of  America, 
amounting  to  a  large  sum  of  money,  to  wit, 
five  thonnnd  seven  hundred  and  nincty-iiz 
dollars  and  thirty-six  cents,  for  the  piloiagt 
and  hire  or  service  of  a  certain  steam  veasH, 
to  wit.  the  'Swan,'  formeriy  owned  bj  the  said 
defendant" 

The  d^endant  pleaded,  (1)  non-aesompsii: 
(3)  payment;  (8)  set-off;  (4)  the  Sutote  of  Limi- 
tations. Upon  the  iisues  thus  joined  the  cam 
went  to  triid.  At  the  trial,  aa  shovrn  by  the 
biU  of  exceptions,  the  plaintiff,  to  sustain  the 
issue  on  his  part,  under  the  first  count,  sobmft- 
ted  evidence  tending  to  prove  that  in  1878  er 
1877  the  steamboat  companv  bad  a  claim 
against  the  United  States,  whtoh  it  coosideivd 
worthless,  for  the  pilotage  and  hire  of  the 
steamboat  *'8wan,"  formerly  owned  bvit;  thai 
thereupon,  at  the  request  of  the  plainnff,  who 
was  at  that  time  one  of  the  directors  of  the 
company,  there  was  an  amement  made  and 
entered  into  between  the  niaintiff  and  the  com- 
pany that  if  he  would  unoertake  the  conectioa 
of  the  daim  he  might  have  what  he  coold  get 
from  it,  provided  the  company  should  be  al 
no  expense  in  the  matter;  and  that  he  after- 
wards prosecuted  the  claim  to  coUectioa  and 
the  steamboat  company  received  a  certain 
named  sum  of  money  as  the  proceeds  thcicoCc 
to  which  sum  the  plaintiff  claimed  be  wm  en- 
titled, as  money  had  and  received  to  bis  ose, 
under  the  provisiona  of  the  afocemM  agres- 
ment. 
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To  sostain  the  Isstie  raised  under  the  second 
•onint,  the  plaintiff  introduced  evidence  tend- 
^Imfi  to  prove  that,  during  a  period  of  more  than 
^wo  years,  he  bestowed  much  care,  work,  la- 
:9or,  and  diligence  in  the  prosecution  of  the 
cfadon  against  the  United  States  to  a  successful 
-inrmination;  and  his  contention,  therefore, 
that  he  was  entitled  to  recover  on  a  guan- 
meruit,  for  such  services. 
The  contention  of  the  defendant  was,  (1) 
DO  affreement  had  ever  been  made  with 
tte  plaintiff  whereby  he  was  to  receive  and  re- 
SWn  for  his  own  benefit  whatever  he  could  col- 
^bct  from  the  government  on  the  aforesaid 
Im,  and  that  even  if  the  agreement  had  been 
~ »,  it  could  not  be  enforced  because  it  was 
Tiolation  of  §  8477  of  the  Revised  Statutes 
the  United  States;  and  (2)  that  the  plaintiff 
not  entitled  to  a  recovery  under  the  second 
It  as  on  a  quantum  meruit,  because  the 
was  done  under  a  contract  claimed  by  it 
be  fUegal;  and  on  the  trial  of  the  case  the 
It  requested  the  court  to  charge  the 
accordingly.  The  court,  however,  refused 
Charge  as  requested  by  the  defendant,  but 
~  thereof,  over  the  ob'*«ctious  of  the  de- 
It,  gave  to  the  jury  the  following  instruc- 

^  That  the  company  could  not  legally  as- 

~  its  claim,  by  gift  or  otherwise,  to  the 

itiff.    Still,  if  the  jury  are  satisfied  from 

evidence  that  he  secured  it  by  his  efforts 

expenditures  in  the  production  of  the  nec- 

proof ,  he  is  entitled  to  recover  upon  tbe 

il  for  money  had  and  received,  for  the 

received  by  the  company  was  his  monev 

le  company  cannot  be  allowed  in  this 

m  or  under  such  a  count  to  shelter  itself 

any  defense  of  the  illegality  of  the  con- 

intereeee, 

^'4.  The  plaintiff  may  recover  under  the 

It  for  work  and  labor,  under  the  circum- 

ahown  by  the  proof  of  the  plaintiff,  if 

Joiy  believe  it,  such  proof  being  that  the 

furnished  the  plaintiff,  upon  its  re- 

with  the  means— through  its  books  and 

mnta—of  prosecuting  the  claim.    If,  there- 

the  company  would  avail  itself  of  the 

of  the  plaintiff's  work  and  labor  and 

I   it  should  pay  him  what  they  are 

the  same  as  a  man  who  sees  another 

ig  in  his  com  fi^d  among^  other  hired 

should  pay  him  what  his  labor  was 

I,  if  the  jury  m  such  case  should  be  sat- 

that  there  was,  from  the  circumstances, 

of  a  hiring.    That  the  question  in  the 

at  luud,  as  well  as  in  that  cited,  was  for 

upon  the  facts  proved." 

[iiry  returned  a  verdict  in  favor  of  the 

without    specifying    under   which 

the  damages  were  as^ssed,  for  a  sum 

several  hundred  dollars  than  the  amount 

i  had  been  received  by  the  defendant  from 

United  States  in  satisfaction  of  the  afore* 

idaim,  and  judgment  was  entered  upon  the 

_  llet    Exceptions  bavins   been   saved,   a 

'  *'  of  error  was  sued  out  from  the  Court  of 

OB  and  Appeals  of  the  State,  which  af- 

ed  the  lodgment  below,  a  short  opinion,  as 

jiws,  being  delivered: 

Hie  action  in  the  court  below  was  assump- 

The  plaintiff's  narr,  contained  two  counts 
t  U.S. 


—one  for  money  had  and  received,  and  the 
other  for  work  and  labor  done. 

"There  was  no  count  in  the  narr.  upon  any 
special  contract.  The  jury  in  the  court  below 
heard  the  proof  offeredf  in  support  of  these  re- 
spective counts.  Theyjpassed  upon  the  sufii- 
ciency  of  that  proof.  Their  judgment  on  this 
question  was  conclusive  and  flnaX 

"This  court  has  no  jurisdiction  to  determine 
whether  their  verdict  was  right  or  wrong,  and 
no  power  to  review  their  finding  upon  a  mere 
question  of  fact. 

"This  court  in  afiSrming  the  judgment  below 
do  so  for  the  reason  that  the  finding  of  the 

Jury  under  the  second  count,  for  work  and 
Eibor  done,  being  in  favor  of  the  plaintiff  be- 
low, there  was  no  error  in  the  rendition  of  the 
judgment  by  the  court  below  upon  such  find- 
ing of  the  jury.  The  court  dedines  to  render 
any  decision  upon  any  other  question  raisedin 
the  cause  in  the  arguments  of  counsel,  because 
it  considers  such  questions  as  irrelevant." 

A  writ  of  error  to  that  court  brings  the  case 
here:  and  a  motion  to  dismiss  the  writ  of  error 
for  the  want  of  jurisdiction,  on  the  ground  that 
no  federal  question  is  involved,  is  the  present 
matter  to  be  considered. 

Section  8477  of  the  Revised  Statutes  of  the 
United  States  relied  upon  by  the  defendant,  aa 
forbidding  any  assignment  to  the  plaintiff  of 
its  claim  afrainst  the  government,  is  as  follows: 

"All  transfers  and  assignments  made  of  any 
claim  upon  the  United  States,  or  of  any  part 
or  share  thereof,  or  interest  therein,  whether 
absolute  or  conditional,  and  whatever  may  be 
the  consideration  therefor,  and  all  powers  of 
attorney,  orders,  or  other  authorities  for  re- 
ceiving payment  of  any  such  claim,  or  of  any 
part  or  share  thereof,  shall  be  absolutely  null 
and  void,  unless  they  are  freely  made  and  exe- 
cuted in  the  presence  of  at  least  two  attesting 
witnesses,  after  the  allowance  of  such  a  claim, 
the  ascertainment  of  the  amount  due,  and  the 
issuing  of  a  warrant  for  the  payment  thereof. 
Such  transfers,  assignments,  and  powers  of 
attorney,  must  recite  the  warrant  for  payment, 
and  must  be  acknowledged  by  the  person  mak- 
ing them,  before  an  ofQcer  having  authority  to 
take  acknowledgments  of  deeds,  and  shall  be 
certified  by  the  officer;  and  it  must  appear  by 
the  certificate  that  the  officer,  at  the  time 
of  the  acknowledgment,  read  and  fully  ex- 
plained the  transfer,  assignment,  or  warrant  of 
attorney  to  the  person  acknowledging  the 
same." 

It  is  manifest  from  an  inspection  of  this  rec- 
ord that  the  only  federal  question  that  could 
have  arisen,  or  aid  arise,  in  this  case  in  the 
trial  court  was,  wbether  this  section  operated 
as  a  bar  in  law  to  any  recovery  by  the  plaintiff 
upon  the  cause  of  action  embodied  in  the  first 
count  of  his  declaration.  But  that  question 
did  not  necessarily  enter  into  the  cause  of  ac- 
tion arising  under  the  second  count  of  the  dec- 
laration. That  was  on  k  quantum  meruit  for 
work  done  and  labor  performed  by  the  plain- 
tiff which  inured  to  the  benefit  of  the  defend- 
ant. No  federal  question  was  necessarily 
involved  in  that  branch  of  the  case.  The  qaes- 
tion  there  was,  whether  the  defendant  should 
be  held  bound  to  pay  to  the  plaintiff  what  his 
services  in  prosecutmg  the  claim  for  its  benefit 
were   reasonabfy  worth.    His  claim  in  this 

114S 


[641 


644-651                          BuFRBMB  CouBT  ov  THB  CJkitsd  States.                   Oct.  Tm, 

particular  was  in  the  nature  of  an  attorney's  fee  it  is  not  our  province  to  ln<juire,  became  itdoet 

for  legal  services  performed,  the  basis  of  which  not  involve  a  federal  question, 

does  not  rest  on  federal  law,  but  on  the  law  The  rule  is  well  settled  that,  even  if  a  fedeni 

and  practice  of  the  State  in  which  the  services  question  waa  raised  in  the  state  conn,  let  if 

are  rendered;  or,  more  properly,  perhaps,  on  the  case  was  decided  ob  grounds  broad  eD<:>urii 

the  principle  of  general  law  that  one  who  ac-  in  themselves  to  sustain  toe  judgment,  witbcTat 

cepts  the  becefit  of  such  services  shall  be  held  reference  to  the  federal  question,  thiscoort  will 

liaitle    to    ;>aj   what    they   are    reasonably  not  entertain  jurisdiction.    The  autboritkf  b 

worth.         ^  support  of  this  rule  are  too  numerous  for  ciu 

The  cause  wac  submitted  to  the  luiy  upon  tion.    We  cite  only  a  few  of  the  more  r€c*-2: 

the  second  cc^nv,  end  the  char^  oi  the  trial  ones:    Be  Saussure  t.  OaiUard,  127  U.  S.  iVi 

court  was  broad  enough  to  warrant  a  verdict  [32: 125];  Beaupre  v.  Naye$^  138  U.  S.  397  [^: 

uponthatcountalone,  irrespective  of  any  claim  991];  Cook  County  v.  Cafumei  db  C.  fajta*  i 

arising  under  the  first  count;  and  the  opinion  D,  Co,  138  U.  8.  05  [34:  1110];   Halttr  A, 

of  the  CJourt  of  Errors  and  Appeals  clearly  Wood  Moid,  dk  R  Maeh.  Co.  v.  Skinner.  139  U. 

shows  that  the  judgment  was  aflSrmed  on  the  S.  293  [35: 1931;  and  the  foUowing.attbi«i^fD 

frround  that  the  verdict  of  the  jury  was  ren-  of  the  court:    jSdmmondY.John9ton,U2Z:^. 

dered  on  that  count.     The  decision  of  the  high-  73  [35:941];    Neto   OrUan»   v.  Sev  OrU^u 

est  court  of  the  State  that  the  verdict  of  the  Water  Worka  Co,  142  U.  8  79  [S5: 913]:  Br- 

jury  was  to  be  taken  as  rendered  upon  the  sec-  der^on  Bridge  Co,  v.  Hendermn  (Xtp,  141  U.  S. 

ond  count  involves  no  federal  question,  but  has  679  [35:  900J. 

relation  only  to  the  law  of  the  State  and  the  This  case  cornea  clearly  within  the  rule  u- 

pr notice  of  the  state  courts.  nounced,  and  the  principle  of  the  tutboriiiei 

If  it  be  objected  that  the  verdict  of  the  jury  cited;  and  the  writ  of  error  is  t/isr^'ifrt  Cht- 

could  not  have  been  rendered  on  the  second  miMed, 

count  alone,  because  although  it  appears  from  

the  record  that  the  work  and  labor  of  prosecut- 
ing the  claim  to  a  successful  termination  was 

performed  by  the  plaintiff,  yet  the  record  fails  A.  C.  PETRI  et  al.,  Ptfs.  in  Err,, 

to  show  that  any  evidence  was  adduced  upon  « 

the  trial  before  the  jury  of  the  value  of  such  ^hE  COMMERCIAL  NATIONAL  BAM 

work  and  labor  and  services,  the  answer  is.  (1)  OF  CHIC^iO 

that  the  bill  of  exceptions  does  not  purport  to  v^xuv^aw. 
set  out,  even  in  substance,  all  the  evidence 

bearing  on  the  issues  in  the  case.     It  is  mani-  <8ee  8.  C.  Reporter^  ed.  tM-MU 
fest  from  the  face  of  the  bill  of  exceptions  that 

what  is  stated  to  be  the  evidence  given  is  set  Suite  by  national  banke  in  the  eircMit  etvrt" 
forth  in  a  condensed  form,  and  that  the  charge  national  banks  may  eue  ae  fully  as  a  neturi 
of  the  court  to  the  jury  assumed  that  there  waa  person  —  eonstrucUon  of  statute  —  sit  f 
evidence  in  support  of  the  value  of  the  services  March  S,  1887,  and  Augusi  IS,  iSSS-j^r*" 
performed  on  which  the  second  count  was  diction  of  circuit  court, 
based.  We  think,  therefore,  that  in  the  ab- 
sence of  any  statement  in  the  bill  of  exceptions  1-  A  natioDal  bank  located  In  one  8Cata  ■•?  trw 
that  all  of  the  evidence  is  set  forth:  that  what  «"1*  against  a  cltiaen  of  another  State  ta  ihec> 
is  set  forth  is  a  mere  summarv;  and  that  the  ^^^  ^^^..'''^S®  2P*I^  ^^^  tbtd^nt 
attention  of  the  trial  court  wa^  not  called  to  ^"S^e^^^ttoShl^  r«ktos,  by  re-oa  i*^* 
the  want  of  any  evidence  upon  the  point  of  the  ^  ^^^^^^  ^^  «  empowei^l  to  ■*  «m  ^ 
value  of  the  services  which  the  charge  assumes  ^^^  complain  and  defend,  tn  any  cooit  ol  »•• 
to  have  been  before  the  jury,  at  the  time  the  ^nd  equity  as  fully  aa  natural  penooiL 
charge  was  given,  the  objection  of  such  want  s.  Bverydauaelnafltatutesh'nildhaTvcflfct.jr) 
of  evidence  cannot  avail  the  plaintiff  in  error  one  portion  ahould  not  be  placed  in  uui««^3 
in  an  appellate  court     (2)  The  very  fact  that  to  another. 

the  verdict  is  for  an  amount  several  hundred  4.  By  the  Act  of  Maroii  t,  1887.  as  corrected  ty* 

doUars  less  than  what  the  plaintiff  would  have  Act  of  August  IS,  MB,  Oonirreai  toieadrt  vm 

been  entitled  to  recover  on  the  claim  set  forth  national  banks  abould  raoit  «ofr*«l.»*"^ 

in  the  first  count,  is  proof  that  it  was  rendered  "  ^^  oorporatlooa  and  todiridasl  «*» 

16431     not  on  that  count,  but  necessarily  on  the  sec-  g.  j^SSietloii  of  the  otroott  ooott  am  •»»  if 

ond  count.    K  the  plaintiff  was  entitled  to  re-  ^i'SSIil^tad^^ 

cover  at  all  on  the  first  count,  he  was  entitled  .^.^p  ^^  provided  for  by  the  tat  •«fc*  »* 

to  recover  the  full  amount  demanded  in  that  the  flnt  daoae  of  the  lint  bnuieh  oC  tbefnu^ 

count,  and  the  verdict,  being  for  less  than  that  aeotion  of  the  Aot  of  1887,  and  oo  Hai*^**^  * 

amount,  must  have  been  rendered  on  the  sec-  that  regard  waa  Intended. 

ond  count.  [Na  1071.1 

For  these  reasons  we  think  it  apparent  that  Submitted  Jan,  ^  J89t.  DecuMl.JaM.  IS,  i^"^ 
the  judgment  sought  to  be  reviewed  by  this 


J 


writ  of  error  was  not  based  on  any  question      Son,— As  to  powar  tif  ^^?^^^!!!^i^^~J^J!Z 
ariaino-nndpr  e-*U77of  thp  Rpvisprl  atAtiit>»ft  hut  mortoogs  security,  aee  fioCa  to  >aaooai  mn  «■ 


arising  under  P  8477  of  the  Revised  Statutes,  but        

•:-^                         upon  questions  arising  out  of  the  cause  of  ac-  ^^'^TT^t^Mj^LuTanj^^^lm,  nntomm  ^mmmt*^ 

%                      tion  set  forth  to  the  second  count  ofthedeclara-  ^^^^^SS^JSSwl.  PrSJS«K.  fc* .. 

tion;  and  that  that  judgment  proceeded  upon  BUllng8,7M. 

pounds   broad   enough  in  themselvea,  and  AstofwisMdikmt^VisttsdamssOlrmitO^^ 

irrespective  of  any  federal  question,  to  aupport  pendtng  anparUssmsd  rwUiiiM.  ssm  msts^  ^^ 

It.  Whether  correct  or  not,  upon  thoae grounds,  v.  Qraaaoogh,  KiBL 
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IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Tevas,  to  review  a  judgment  in  favor  of  the 
Commercial  National  l&nk  of  Chicago,  plain- 
ti(T,  against  citizens  of  Texas  for  the  amount 
of  several  draf ^  accepted  by  defendants.  4f' 
filmed. 

Statement  bj-  Mr.  Chief  JufHee  Fullers 
The  Commercial  National  Bank  of  Chicago, 
ft  national  banking  association,  duly  organized 
under  the  laws  of  the  United  States  in  that  be- 
half, and  located  in  DJinois,  brought  suit.  May 
6,  1890,  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas 
against  A.  C.  Petri  and  Oswald  Petri,  citizens 
of  the  State  of  Texas,  and  doing  business  in 
that  State  under  the  firm  name  and  style  of  A. 
C.  Petri  &  Brother,  to  recover  the  amount  of 
several  drafts,  held  by  the  bank,  drawn  by 
Meyer  &  Sons  Company,  a  corporation  of  Bli- 
noj^,  on  the  defendants  and  accepted  by  them. 
The  defendants  demurred  on  the  ground 
that  the  circuit  court  was  without  jurisdiction 
to  entertain  the  suit,  and  also  interposed  certain 
defenses  not  drawn  in  question  here.  The  de- 
murrer was  overruled  and  final  judgment 
fiven  in  favor  of  plaintiff  for  the  sum  of 
3,828.66,  with  interest  and  costs,  whereupon 
the  defendants  prosecuted  a  writ  of  error  firom 
th7s  court  to  review  the  action  of  the  circuit 
court  upon  the  question  of  jurisdiction. 

Mr.  W.  Hallett  Phillips  for  plaintiffs  in 
error. 
Mr,  John  Selden  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

1  he  question  is  whether  a  national  bank 
located  m  one  State  may  bring  suit  against  a 
citizen  of  another  State  in  the  Circuit  Court  of 
the  United  States  for  the  district  wherein  the 
defendant  resides,  by  reason  alone  of  diverse 
citizenship. 

National  banks  are  empowered  to  sue  and 
be  sued,  complain  and  defend.  In  any  court  of 
law  and  equity  as  fully  as  natural  persons. 
(Rev.  Stat.  ^  5186.)  The  first  National  Bank- 
lag  Act,  that  of  February  25, 1863,  (12  Stat,  at 
L.  chap.  58,  665,  681,)  provided  in  §  59,  that 
suits  by  and  against  banks  organized  thereun- 
der mi^ht  be  brought  in  any  **  circuit,  district 
or  terntorial  court  of  the  tJnited  States  held 
within  the  district  in  which  such  association 
may  be  established;"  and  by  the  Act  of  June 
8, 1864,  chap.  106,  §57,  (18  Stat,  at  L.  97, 116,) 
there  was  added  to  this  '*or  in  any  State, 
county,  or  municipal  court  in  the  county  or 
city  in  which  said  association  is  located,  hav- 
ing jurisdiction  in  similar  cases."  Both  these 
provisions  were  carried  into  §  5198  of  the  Re- 
vised Statutes,  by  the  amendatory  Act  of 
February  18,  1875,  chap.  80.  18  Stat,  at  L. 
816,  820. 

Following  section  11  of  the  Judiciary  Act, 
the  first  subdivision  of  §  629,  Revised  Statutes, 
conferred  jurisdiction  on  the  circuit  courts  of 
all  suits  olTa  civil  nature  at  common  law  or  in 
equity,  where  the  matter  in  dispute,  exclusive 
of  costs,  exceeded  the  sum  or  value  of  five 
hundred  dollars  and  the  suit  was  between  a 
citizen  of  the  State  where  it  was  brought  and 
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a  citizen  of  another  State;  and  by  subdivisioni 
ten  jurisdiction  was  given  •*  of  all  suits  by  or 
against  any  banking  association  established  in 
the  district  for  which  the  court  is  held,  under 
any  law  providing  for  national  banking  asso- 
ciations." 

Under  section  one  of  the  Act  of  March  8,. 
1875,  determining  the  jurisdiction  of  circuit 
courts  of  the  United  States  and  regulating  the 
removal  of  causes  from  state  courts  (18  Stat 
at  L.  470),  the  circuit  courts  had  original  cog- 
nizance of  suits  arising  under  the  Constitution,, 
laws,  or  treaties  of  the  United  States,  as  weU 
as  of  those  in  which  there  were  controversies 
between  citizens  of  different  states,  and  by 
section  two,  jurisdiction  by  removal  in  like- 
cases  was  conferred. 

Suits  by  or  against  national  banks  might 
therefore  be  brought  or  removed  upon  the 
ground  of  diverse  citizenship,  or  of  subject- 
matter,  since  as  they  were  created  by  Congress, 
and  could  acquire  no  right,  make  no  contract, 
and  bring  no  suit,  which  was  not  authorized 
by  a  law  of  the  United  States,  a  suit  by  or 
against  them  was  necessarily  a  suit  arising  un- 
der the  laws  of  the  United  States.  Osborn  v. 
Bank  of  United  States,  22  U.  S.  9  Wheat  788,. 
828  Vii2(i^,22i'\\  Leather  Manufacturers  Ban/sr 
▼.  Cooper,  120  U.  8.  778,  781  [30:  816,  817);. 
Pacific  Bailway  Hemoval  Cases,  115  U.  S.  1  [29: 
819].  And  of  course  national  banks  as  well  a» 
state  banks  and  individuals  might  bring  or 
remove  suits  otherwise  arising  under  the  Con- 
stitution, laws  or  treaties  of  Uie  United  States. 
By  the  proviso  to  the  4th  section  of  the  Act  of 
Confess  of  July  12, 1882,  entitled  "An  Act  to 
Enable  National  Banking  Associations  to  Ex- 
tend their  Corporate  Existence,  nnd  for  Other 
Purposes,"  it  was  provided:  **  That  the  juris- 
diction for  suits  hereafter  brought  by  or  against 
any  association  established  under  any  law  pro- 
viding for  national  banking  associations,  except 
suits  between  them  and  the  United  States,  or 
its  officers  and  agents,  shall  be  the  same  as, 
and  not  other  than,  the  jurisdiction  for  suits- 
by  or  against  banks  not  organized  under  any 
law  of  the  United  States  which  do  or  noightdo 
banking  business  where  such  national  banldn^ 
associations  may  be  doing  business  when  sucE 
suits  may  be  begun;  and  all  laws  and  parts  of 
laws  of  the  United  States  inconsistent  with  thia 
proviso  be,  and  the  same  are  hereby  repealed.'*^ 
(22  Stat,  at  L.  162,  163.)  Hence  the  jurisdic- 
tion of  the  circuit  courts  over  suits  by  or 
against  national  banks  could  no  longer  be  as- 
serted on  the  ground  of  their  federal  origin,  as 
they  were  placed  in  the  same  category  with 
banks  not  organized  under  the  laws  of  the 
United  States.  Leather  Manufacturers  Bank 
V.  Cooper,  120  U.  S.  778,  781  [30:  816  81'n; 
Whittemore  v.  Amoskeag  Nat,  Bank,  184  U.  S. 
627.  530  [33: 1002, 1004]. 

So  far  as  the  mere  source  of  its  incorpora- 
tion rendered  suits  to  which  a  national  bank 
might  be  a  party,  cognizable  by  the  circuit 
courts,  that  was  taken  away,  but  the  jurisdic- 
tion which  those  courts  might  exercise  in  sucbi 
suits  when  arising  between  citizens  of  different 
states  or  under  the  Constitution  or  laws  of  the 
United  States,  except  in  that  respect,  remain^  }. 
unchanged. 

The  K)urth  section  of  the  Act  of  Conf  icss 
of  March  8, 1887,  (24  Stat,  at  L.  562).  s^  ror 
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061-684  BcFBBMB  CorsT  or  tbx  Uxitkd  Btatx&  Om.'Taa, 

lected  M  the  Act  of  Angiut  18,  IBSi  (20  BtaL  resaon  Ii  perceived  wbf  it  abonU  be  Wd  M 

et  L.  488),  is  u  follows:  C^ongreM  lotended  Out  nuiMwl  faeuka  AodU 

"Beo-  4.  Tbat  all  nstioDel  banktoK  UBOcta-  Dot  retort  to  fedeml  triboDttU  •■  oUm  comT'  m 

tioDS  establisbed  under  the  lewe  of  tEe  Dnlted  itlooe  and  IndiTidnal  dUeen*  mf riiu    TVlia 

States  shall,  for  the  purpose  of  all  actions  b;  that  there  an  caaea  between  indiridnaldilKM 

or  against  Ibem,  real,  personal,  or  mixed,  and  3t  the  same  State  in  wUch  tbe  dtnit  eomu 

all  suits  In  equity,  be  deemed  citizens  of  tlie  might  have  luriidlctlon,  as  wbere  ibt  an 

states  In  wbicb  tbey  aic  respectively  located;  irises  under  the  ConadtatioD,  laws,  or  tnadn 

and  In  such  cases  the  circuit  and  district  courts  at  tbe  United  States,  or  tbe  contn 

shall  not  have  Jurlsdictloo  olbei  than  such  as  lo  lands  claimed  under  m   ' 

they  would  bsTe  In  casea  between  fndlTidual  itatea,  so  far  from  auatalmnE  hm 

citizeoB  of  tbe  same  State.  that  Uie  phraseology  fs  queatkn  w 

"The  provisions  of  this  section  gball  not  be  Ui  limit  tbe  JuriadictitHiasto  natioi 

beld  toaOect  tbe  jurisdictton  of  tbs  courts  of  nicb  cases,  justifies  the  conclusion  that  it  ii 

the  United  Stales  incases  commenced  by  tbe  only  to  them  that  the  second  daoseappliK 

United  States  or  by  direction  of  any  officer  Theuseof  tbe  word  "between"  iiperbanopt 

thereof,  or  cases  for  winding  up  the  affairs  of  U>  criticism,  but  it  seems  to  ni  clear  Ibsi  He 

any  such  bank."    (3S  Stat,  at  L,  486).  clause  was  intended  to  have,  and  moat  leedn 

In  view  of  the  languageof  thesecondclause  the  same  effect  and  operation  as  thatof  the 

of  tbe  first  branch  of  this  section,  it  Is  con-  proviao  to  the  fourth  section  of  tbe  Act  of  Jn); 

tended  tbat  tbe  federal  courts  cannot  exercise  IS,  1883,  tbat  is  to  say,  tbat  tbe  federal  ooaitt 

the  same  jurisdiction  In  respect  of  national  should  not  have  jtirisdiction  bj  reason  of  tke 

banks,  by  reason  cd  diverse  citlzensbip,  as  they  nibject-matter  other  than  tbery  wooU  hs<e  la 

possess  In   controvendes  between  iodfvidod  cases  between  individnal  eilixens  of  Ibe  ssaie 

dtizens  of  different  states.  ^  Slale.andsonotbaveJotMictkHibecaiiseoftk 

The  rule  that  evfry  clause  in  a  statute  should  federal  origin  of  tbe  bank.    Bat  jorisdictioa 

bave  effect,  and  one  portion  should  not  be  dependent  upon  diversity  of  dtlienihlp  wa 

plsred  in  antagonism  lo  another,  is  well  set-  provided  for  by  the  fliat  secHoo  aad  Ue  IM 

tied;  and  it  is  also  held  that  it  is  tbe  duty  of  clause  of  the  first  broucb  of  tbe  fourth  staiae 

the  court  to  ascertain  tbe  meaning  of  tbe  Leg-  of  tbe  Act  of  1886.  and  no  limitaiion  in  that 

ialature  from  the  words  used  and  the  subject-  rei^rd  waa  lulcnded. 

matter  to  wbicb  the  statute  relates,  and  to  re-       Tbe  demurrer  was  rightfully  overrulrd,  sad 

strain  its  operation  within  narrower  llmila  than  tAtJudgmtnt  U  affintmi. 

its  words  import  if  Ibe  court  Is  satisfied  that  

the  literal  meaning  of  lis  laoguage  would  ex- 
teed  U>  cases  which  the  I^slalure  never  in  NISHIMURA  EKIU.  Appt.. 
tended  to  include  in  II.     Breiner  v.  BCougAer,  « 

«»LV\^ffXJ^?M^i=   8'ni'"Tll  THE  UNITED  STATES,  and  Chas.  A.  Q.^ 
Market  Co.  v.  Hoffman.  101  U.  8.  112.  115       ^^^  ^  g^  jjj^^^^  AttoSiey  In  and  for  tki 

_  Northern  DUtrlct  of  California, 

vious  legi^ation  relating  to  thejurlsdictlon  in  (See  B.  C.  BevoHer^  ed.  Ml-OiU 

general  of  the  circuit  conrta.     Under  the  first  ,       „  ,     .      ..._,._    .... .      i_i_i_ 

iHjtion  jurisdicliou  of  all  suits  of  a  civil  char-  JPP*«ato  J«n.d|rtKm  of  '**'.  <x~r^-;^^^ 

T  J       _        ,...._   .       . ,.__  nf  nlifnt — Bifiiiii    ■  iiiftmmiml     timn 
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acter.aid  involving  a  given  sura  or  value,  °^.  "^""^^^ '^^^■_3^JL— ^ , 

arising  under  tbe  ConstlRiUon  or  laws  of  thi  '^"^^^TT^  "''"^iir*!?.,'^^ 

UniteS  States,  or  in  which  there  might  be  a  ^*  "J^  f^.'^^S^^r^^ST^fii'''^ 

controversy  between  ritizensof  different  states  'f^"?  VS^^^TtT*?!.'? '"'*^" 

vras  retained.    Aad  so  far  as  national  banks  vAeafinal—Aet  ef  Monk  S,  1891. 

were  concerned,  tbe  jurisdiction  could  be  ex-  l    a  caae  vhlob  Involvta  Umc 

erctsed  whether  dependent  upon  the  snbject-  law  of  tbe  United  States,  la 

matter  or  tbe  cltixensbip.  HirfsdlcUon  of  tlds  eotnt,  &»» 

Out  of  abundant  caution,  the  first  olanse  of  appeal  waa  taken  sinoe  the  Ac* 

the  first  branch  of  tbe  (ourtb  section  provided  cuitoourtsof  appeals  took— 

thnl  national  banks,  for  the  purposes  of  actions  t   The  luperrlslor -•  *■- -■•■ 

*■ against  them,  should  be  deemed  citizens  <**  United  Statai 

^  liaies  In  which  tbey  were  respectively  "^iP.S^.SfSS^^*"  "*"*""•"■ 

located;  and  this  involved  the  right  to  sue,  or  pertmeot  of  th«  Trt^saiy.           ,_.^^ 

be  sued  by.  a  citizen  of  an  other'' St  ale  In^the  ^  „V,?SSL.'^SSK:^.SZ3S?tJ2rJr^2 

United  Stktescourts.    Hence,B8has  beenwell  ?2*^^^'™r^2K^i£j£rt?S 

«.Id,  if  the  second  clause  were  to  be  <»uslrued  ^.  SZES^d'S'.'^SrS  SSS:iit 

as  contended,  it  would   In  effect   take  away  uoernla  wlietbertheivliBlntlBkiwfDi. 

what  bad   just   been  recognized.     FVrit  Nat. 

Sank  i.Foral.  40  Fed.  Rep.  7M.  WoTB.-AHei>ogfcrf»eHtf.  aaleWlslariJt* 

But  bad  the  section  terminated  with  the  first  "ee  noW  to  Ootwim^  v.  Bobai^m,  ft  «,  sm 

clause,  tbe  qiieation  might  have  arisen  aa  lo  Orimti  v.  Qoder. « ■»■            

whether  a  nltional  bank  could,  because  of  lu  -i^i^«^'S:frr£f'C2(*~•'^■** 

federal  character,  bring  suila  In   the  federal  ^J!^1!TZJ^1^^^   . 

courhi.orremovecau4thereto.ashadtaen  rtaS?XX.?.='SE  **■  ' 

originally  the  case.    And  apparently  to  obvi-  ^i  f o  whot  iwuMom  mw  bs  e 

nte  this  tbe  clause  was  added  BubiectlDC  these  earpiis,see  not*  to  Xe  ports  (^rlLff:* 

banks  to  the  same  rules  applicable  to  citizens       --■■ • — -* — »-••—»___ 

of  tbe  Uatea  where  tbey  were  lorated.    No  i 
IIM 


tan. 
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^  m>en  K  aUtnta  bItcs  ■  dlsorettoDBry  power  to 
tax  offioer,  to  be  exerdBed  br  him  upon  his  own 
oplnlOD  at  oertatQ  atota,  h«  to  th«  Kle  and  ezo1it> 
•tVe  ]iiili:e  □!  tlie  eUateDoo  of  tliaw  fkcts. 

%,  A*  to  the  tlyht  of  f orelsneiB  to  enter  onroonn- 
Irr,  the  deolUoiu  of  exeoutlTe  or  adDiliilstratlve 
ofltoen.  waliat  within  powen  expr««Btr  con- 
fanfdby  OongTHM.  «re  duo  piwiew  ot  l«w. 

4t  n>  oMeet  of  *  writ  of  habeas  oorpiu  la  to  ai- 
owWn  whether  the  prtaoDBT  can  lawful!;  be  ds- 
MiMdtneuttodTj  andlf  aufBolentKiouiidfor  hit 
detentloo  tr  the  govemmeet  la  shown,  ho  la  not 
to  be  dHduiTged  fordefed^ln  tbeorlslna]  armat 


la  to  slop  at  some  botel  until  her  bmband  calla 

With  thia  report  TbornlejseDtalelterto  tbe 
collector,  atatin^  that  after  a  careful  eiamina- 
ttoa  ot  tbe  alien  immlgranta  on  board  theBelglC 
he  waa  Batjgfled  (bat  the  petitioner  and  five 
others  were  "prohibited  from  landing  by  the 
ezlstinghnmigrationlaws,"  f or reaaoaa  speciS- 
callr  Btated  with  regard  U>  each;  and  that, 
pending  the  collector's  final  decision  as  to  their 
right  to  land,  be  bad  "placed  them  temporarllj 
in  the  Hetbodiat  Chineae  Hiaslon,  aa  the 
steamer  was  not  a  proper  place  to  detain  them, 
until  tbe  dat«  of  Bailing.  On  tbe  same  dar 
the  collector  wrote  to  Tnoraley,  approving  hu 


Tbereftfter,  on  the  same  day,  thia  writ  of 
habeaa  corpuB  was  issued  to  Thomley,  and  he 
made  tbe  following  return  tbereou:  "  In  obe- 
dience 10  tbe  within  writ  I  hereby  produce  the 
body  of  Nisbimura  Eklu,  as  wilhln  directed, 
and  return  that  I  hold  her  in  my  custody  by 


A  Iheitatata  da«atK>tieq(iirelDBpeot»tBtot«ke 

any  tcKlmonr.  and  allowa  them  to  decide  on  tfaelr 

own  iDspeotlon  and  examination  the  queetion  of 

tbe  ni^t  of  an;  alien  immigrant  to  land. 
4.    The  decision  of  an  tnapeotor  of  Immigration  In 

i»ofonaliywltlHieAotofia8i,[iflnaiandoon- „„„.™.  „, 

S^!!?SS!5?*  "5  "***"'. ^     *"  "i^..*"  "*  directioiiof  tbe  cuslomsauthoriiiesof  the  port 
Y^  ^ta  SI  ™r^*'!lSn^,J!^'S;   °f  Ss"  Franks™,  California,  under  the  provls- 

Moordanoe  with  the  peotUIoib  or  the  Act.  deratandlng  between  tbe  United  Slaieaatlorney 

U.   TlieAotoflUroh8.18M,retatlyotolmml«ra-   and  the  atlorney  for  petiUoner,  said  Mrty  will 

tlon  k  consHtudonal  and  valid.  remain  In  tbe  custody  of  the  Methodist  Bpia- 

[No.  18118.]  copal  Japanese  and  Cnlneee  mission  pending  a 

Argvedand  BiOmtiUa  Dto.  16.  189L    Seeided  Anal  disposition  of  the  writ,"    The  petitioner 

Jan.  18,  189S.  remained  at  the  mission  bouse  until  the  final 

order  of  the  circuit  court. 

APPEAL  from  an  order  of  the  Circuit  Court  Afterwards,  and  before  a  hearing,  tbe  fol- 
ol  Ihe  United  States  for  tbe  Northern  lowing  proceedings  look  place:  On  May  1« 
District  of  Oaliforola,  remanding  Nisbimura  ^^^  district  attorney  of  the  United  States  inter- 
Ekia,  to  the  custody  of  the  Immigration  in-  vened  in  opposition  to  the  writ  of  habeaa  co^ 
apector  and  coDflrmuig  tbe  CommiaaloDer's  re-  Pus,  insisting  that  the  finding  and  decision  of 
port.    Afflrmed.  Tbomiey  and  the  collector  were  final  and  con- 

clusive, and  could  not  be    reviewed  by   tha 
Statement  1^  Jfr.  JWfi'etf  Gray:  «>"rt,    John  L.  Hatch,  having  been  appointed 

Habeas  corpus,  BQed  out  May  18,  1891,  by  a  on  May  14,  by  the  Setaretary  of  the  Treasury,  in- 
female  suMect  of  tbe  Emperor  of  Japan  nt-  speclor  of  immigration  Bttbe  port  of  Ban  Fran- 
strained  of  her  liberty  and  detained  at  Ban  Cisco,  on  May  16  made  tbe  inspection  and  ex- 
Francisco  upon  the  ground  that  she  should  not  aminaiion  required  by  thtf^ctofMarchS,  1891, 
be  permittetfto  land  in  the  United  Statet.  The  chap.  501,  entitled  "An  AiSt  Id  Amendment  to 
case,  as  appou^ng  by  tbe  papers  filed  and  by  the  Various  Acts  Relative  to  Immigration  and 
tbe  report  of  a  commlBSioner  of  the  circuit  'lie  Importation  of  Aliens  under  Contract  or 
court,  to  whom  tbe  case  was  referred  by  that  Agreement  to  Perform  Labor,"  (the  material 
court  "to  find  the  facts  and  his  conclosioDS  of   pWTisions   of  which  are  set    out  below,*) 

Jaw,  and  to  report  a  Judgment  Iberein,"  and  by   ■ 

the  admissions  of  counsel  at  tbe  argument  in 
this  court,  was  as  follows: 

Tbe  petitioner  arrived  at  the  port  of  San 
Francisco  on  the  steamabip  Jklgic  from  Yoko- 
liama,  Japan,  on  May  7,  1S91.  William  H. 
Tbomley,  commissioner  of  immigration  of  tbe 
Stale  ot  California,  and  claiming  to  act  under 
inatmctlons  f rom,  and  contract  with  tbe  Secre- 
tary of  the  Treasury  of  the  United  States,  re- 
fused to  allow  her  to  land;  and  on  May  18, 
1881,  in  a  "report  of  alien  immigrants  forbid- 
den to  land  under  tbe  provialona  of  the  Act  of 
CoDgKBS  approved  August  8,  1882,  at  tbe  port 
of  San  Francisco,  being  passengen  upon  the 
•teamerBelgic,  Walker,  master,  which  arrived 
May  7,  1891,  from  Yokohama,"  made  these 
fltatemenla  aa  to  the  petitioner:  "  Bex,  female. 
Age,  SS."  "  Passport  states  tbat  she  comes  to 
San  Francisco  in  company  with  her  huabond, 
which  is  no:  a  fact.  Bhe  states  that  she  has 
been  married  two  years,  and  that  her  husband 
has  been  in  the  United  States  one  year,  but  she  , 
does  not  know  his  address.  She  baa  |2a,  and 
Ut  t,  8. 
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and  refused  to  allow  the  petitioner  to  land,  and 
made  a  report  to  the  collector  in  the  very  words 
of  Thomley's  report,  except  in  stating  the  date 
of  the  Act  of  Congress,  under  which  lie  acted, 
as  March  8,  1891,  instead  of  Au^i^st  3,  18tj2; 
and  on  May  18.  Hatch  intervened  in  opposi- 
tion to  the  writ  of  habeas  corpus,  statine  tliese 
doings  of  his.  and  that  upon  said  examination 
he  found  the  petitioner  to  be  "an  alien  immi- 
grant from  Yokohama,  Empire  of  Japan,"  and 
"a  person  without  means  of  support,  without 
relatives  or  friends  in  the  United  States,"  and 
"a  person  unable  to  care  for  herself,  and  liable 
to  become  a  public  charge,  and  therefore  in- 
hibited from  landing  under  the  provisions  of 
said  Act  of  1891,  and  previous  acts  of  which 
said  Act  is  amendatory;"  and  insisting  that  his 
finding  and  decision  were  re'iewable  by  the 
superintendent  of  immigration  and  the  Secre- 
taiT  of  the  Trer.sury  only. 

At  the  hearing  before  the  commissioner  of 
the  circuit  court,  the  pe*,itioner  offered  to  in- 
troduce evidence  as  to  'jer  rischt  to  land;  and 
contended  that  the  Act  of  1891,  if  construed  as 
vesting  in  the  officers  named  therein  exclusive 
authority  to  determine  that  right,  was  in  so  far 
unconstitutional,  as  depriving  her  of  her  lib- 
erty without  due  process  of  Taw;  and  that  by 
the  Constitution  she  had  a  right  to  the  writ  of 
habeas  corpus,  which  carried  with  it  the  right 


to  a  determination  by  the  court  a«  to  the  leeil- 
Ity  of  "her  detention,  and  therefore,  necessanlr, 
the  right  to  inquire  into  the  facts  leltucg 
thereta 

The  coTnmissioner  excluded  the  evideoct 
offered  as  to  the  i)elitloner'8  ri^ht  to  land;  tod 
reported  that  the  question  ox  that  right  had 
been  tried  and  determined  by  a  duly  oonstitoted 
and  competent  tribunal  having  JurisdictioD  :d 
the  premises;  that  the  decision  of  Hatch  as  io 
specter  of  immigration  was  conclusive  on  tbe 
right  of  tbe  petitioner  to  land,  and  could  not 
be  reviewed  by  tbe  court,  but  only  by  tbe  com 
missioner  of  immigration  and  tbe  Secrotarv  of 
the  Treasury;  and  that  tbe  petitioner  was'ocit 
unlawfully  restrained  of  her  liberty. 

On  July  !^,  189 1 .  the  circuit  court  oonfinD«<i 
its  commissioner's  report,  and  ordered  "tbai 
she  be  remanded  by  the  marshal  to  the  custody 
from  which  she  has  been  talcen,  to  wit,  to  tbe 
custody  of  J.  L.  Hatch,  immigration  inspector 
for  the  port  of  San  Francisco,  to  be  dealt  vith 
as  he  may  find  that  the  law  reouires  up^  c  rg 
either  the  present  testimony  before  him,  or  thii  ^ 
and  such  other  as  he  may  deem  proper  to  tike." 
The  petitioner  appealed  to  this  court. 

Mr,  Lyman  !•  H0W17  for  appellant. 
Mr.  A.  X.  Parker,  AmsL  AUif-Gen.,  for 
appellees. 


rratJon  is  hereby  created  and  established,  and  the 
President,  by  and  with  the  advice  and  consent  of 
the  Senate,  Is  authorized  and  directed  to  appoint 
such  officer,  wliose  salary  shall  be  four  thousand 
dollars  per  annum,  payable  monthly.  Tbe  sui)er- 
intendent  of  immigrration  shall  be  an  officer  in  the 
Treasury  Department,  under  the  control  and  su- 

Eervmion  of  the  Secretary  of  the  Treasurv,  to  whom 
e  shall  make  annual  reports  in  writing:  of  tbe 
transactions  of  his  office,  tofrether  with  such  spe- 
cial reports  in  writingr  as  the  Secretary  of  the 
Treasury  sbaU  require.** 

Sec.  8.  "Upon  the  an-ival  by  water  at  any  place 
wittiin  the  United  States  of  any  alien  immij^rants 
it  shall  be  the  duty  of  tbe  commanding  officer  and 
the  agents  of  tbe  steam  or  sailing  vesHel  by  which 
they  came  to  report  the  name,  nationality,  last  res- 
idence, and  destination  of  every  such  alien,  before 
any  of  them  are  landed,  to  the  proper  inspection 
officers,  who  shall  thereupon  go  or  send  competent 
assistants  on  board  such  vcss(.>l  and  there  inspect  all 
such  aliens,  or  tbe  inspection  officers  may  order  a 
temporary  removal  of  such  aliens  for  examination 
at  a  designated  time  and  place,  and  then  and  there 
detain  them  until  a  thorough  inspection  is  made. 
But  such  removal  shall  not  beoonsldereda  landing 
during  the  pendency  of  such  examination.  The 
medi(»tl  examination  shall  be  made  by  surireons  of 
the  marine  hospital  service.  In  oases  where  the 
services  of  a  marine  hospital  surgeon  cannot  be 
obtained  without  causing  unreasonable  delay  the 
inspector  may  cause  an  alien  to  be  examined  by  a 
civil  siurgeon,  and  the  Secretary  of  the  Treasury 
shall  fix  the  compensation  for  such  examination. 
The  inspection  officers  and  their  assistants  shall 
have  power  to  administer  oaths,  and  to  take  and 
consider  testimony  touching  the  right  of  any  such 
aliens  to  enter  the  United  States,  all  of  whicti  shall 
be  entered  of  record.  During  such  Inspection  after 
temporary  removal  the  superintendent  shall  cause 
such  aliens  to  be  properly  boused,  fed  and  cared 
for,  and  also,  in  his  discretion,  such  as  are  delayed 
in  proceeding  to  their  destination  after  inspection. 
All  decisions  made  by  the  mspection  officers  or  their 
assistants  touching  the  right  of  any  alien  to  land, 
when  adverse  to  such  right,  shall  oe  final  unless 
appeal  be  taken  to  the  superintendent  of  immigra- 
tion, whose  action  shall  be  subject  to  review  by  tbe 
Secretary  of  the  Treasury.  It  shall  be  the  duty  of 
the  aforesaid  officers  and  agents  of  such  vessd  to 
adopt  due  precautions  to  prevent  tbe  landing  of 
any  alien  immigrant  at  any  place  or  time  other 
that  designated  by  toe  inspection  officers; 


than  _      _, ^ 

and  any  such  officer  or  agent  or  person  In  charge 
of  pnrh  vessel,  who  shall  either  knowingly  or  negw 
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ligently  land  or  permit  to  land  any  alien  uliu 
grant  at  any  place  or  time  other  than  tlias  d«<i;- 
nated  by  the  inspection  offioera,  shall  be  deen**! 
guilty  of  a  misdemeanor  and  poniabed  by  a  fiOf  wk 
exceeding  one  thousand  dollan,  or  by  imprisuc- 
ment  lor  a  term  not  exceeding  one  year,  or  by  b^th 
such  fine  and  imprisonment." 

"The  Secretary  of  the  Tmasury  may  prewnbe 
rules  for  inspection  along  the  borders  ot  Cau'ls. 
British  Ck)lumbia  and  Mexico  so  aa  not  to  obnnH-t 
or  unnecessarily  delay,  impede  or  annoy  pank'n. 
gers  in  ordinary  travel  between  aaid  ivuntr>f 
,  Provided,  that  not  exceeding  one  inspect44'  tin., 
be  appointed  for  each  ooatoms  district,  and  «::  ■> 
salary  shall  not  exceed  twelve  hundred  d«illar'  i-  - 
year. 

'*A11  duties  imposed  and  powers  conf erred  H'  v  • 
second  section  of  tbe  Act  of  August  thir;.  ei^l  ■• 
hundred  and  eighty-two,  upon  state  cnmmto^ 
ers,  boards  of  officers  acting  under  contrati  «<' 
the  Secretary  of  tbe  Treasury,  sball  be  peri«>.  ;>: 
and  exercised,  as  occasion  may  nnse,  oy  xu-  ••  ■ 
spection  officers  of  the  United  states.** 

Snc.  10.  *^A11  aliens  who  may  unlawfullv  roim  * 
the  United  States  shall,  if  practicable,  bi*  iniiu*-- 
ately  sent  back  on  the  vessel  by  wbich  ihi'v  v*-^ 
brought  In.    The  cost  of  their  mnintenancc  vh  :•■ 
!  on  land,  as  well  as  the  expense  of  the  return  of  sue 
aliens,  shall  be  borne  by  the  owner  or  ovotT*   > 
'  the  vessel  on  which  sach  aliona  came;  aoii  if  kr> 
:  master,  agent,  oonsisrnee  or  owner  of  sui'h  vrN« 
,  shall  refuse  to  receive  back  on  board  ib^  vt^*- 
;  such  alicDS,  or  shall  neglect  to  detain  th«n  tl^n 
on,  or  shall  refuse  or  neglect  to  return  them  i«>  tt>«- 
port  from  which  they  OHme,  or  to  pay  tbe  c«irt  i^t 
their  maintenance   while  on  land,  nich  nnMir. 
agent,  consignee  or  owner  shall  be  deemed  ffnuij 
of  a  misdemeanor,  and  shall  be  punliibcd  by  ■  fir<- 
not  less  than  three  hundred  dollan  f«w  rach  i?- ' 
every  olfense;  and  any  such  vefwci  shall  no<  ha*-- 
'  clearance  from  any  port  of  tbe  U oiled  9tutc»«b:  '- 
,  any  such  fine  is  unpaid.*^ 

Sec.  11  provides  for  the  return  within  ooe.^*' 
of  any  alien  coming  into  the  United  8taies  ia  i>^ 
lation  of  law. 

Sec.  12  saves  all  nroeecutfooa  and  pnKtvdiM^ 
criminal  or  dvU,  oegun  under  any  Act  bm-t « 
amended. 

^  sec.  18  the  Circuit  and  District  Coorisofibe 
United  States  are  'invested  with  full  and  omrar. 
rent  jurisdiction  of  all  cauaea,  etvil  and  cnniDiL 
arising  under  any  of  tbe  prorlsions  of  thin  .\rf  ■ 
and  the  Act  la  to  go  Into  sff^oa  on  Aprfl  L  un*  * 


Btat.  at  L.  lOBA-lOBl 


i4«  r.  s* 
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Mr,  JuiHee  Gray*  after  staling  the  case  as 
above,  delivered  the  opiDion  of  the  court: 

As  this  case  involves  the  constitutionality  of 
a  law  of  the  Cnited  States,  it  is  within  the 
appellate  jurisdiction  of  this  court,  notwith- 
8ta!nding  the  appeal  was  taken  since  the  Act 
establishing  circuit  courts  of  appeals  took 
effect  Act  of  March  8,  1891,  chap.  517,  §  6; 
26  Stat,  at  L.  827,  828,  1115. 

It  is  an  accepted  maxim  of  international 
law,  that  ever^  sovereign  nation  has  the  power, 
SB  inherent  in  sovereigpty,  and  essential  to 
self-preservation,  to  forbid  the  entrance  of  for- 
eigners within  its  dominions,  or  to  admit  them 
only  ID  such  cases  and  upon  such  conditions  as 
it  may  see  fit  to  prescribe.  Yattel,  lib.  2.  §§  94, 
100;  1  PhiUimore  (8d  ed.)  chap.  10.  §  220.  In 
the  United  States  this  power  is  vested  in 
the  national  government,  to  which  the  Consti- 
tution has  committed  the  entin^  coptrol  of  in- 
ternational relations,  in  peacb  aa  ^ell  as  in 
war.  It  belongs  to  the  political  department  of 
Che  government,  and  may  be  exercised  either 
through  treaties  made  by  the  President  and 
Senate,  or  through  statutes  enacted  by  Con- 
gress, upon  whom  the  Constitution  has  con- 
ferred |K)wer  to  regulate  commerce  with  for- 
legn  nations,  including  the  entrance  of  ships, 
the  importation  of  goods  and  the  bringing  of 
persons  into  the  ports  of  the  United  States;  to 
establish  a  uniform  rule  of  naturalization;  to 
declare  war,  and  to  provide  and  maintain 
armies  and  navies;  and  to  make  all  laws  which 
may  be  necessary  and  proper  for  carrying  into 
effect  these  powers  and  all  other  powers  vested 
bv  the  Constitution  in  the  goVemment  of  the 
United  States  or  in  any  department  or  officer 
thereof.  U.  S.  Const  art.  1,  §  8;  Head  Mon- 
^  Caui,  112  U.  S.  580  [28:  798];  0/iae  Ohan 
Hng  V.  United  States,  180  U.  S.  581,  604-609 
£32:  1068,  1075,  1076], 

The  supervision  of  the  admission  of  aliens 
into  the  United  States  may  be  intrusted  by 
Congress  either  to  the  Department  of  State, 
having  the  general  management  of  foreign  re- 
lations, or  to  the  Department  of  the  Treasury, 
•charged  with  the  enforcement  of  the  laws  reg- 
ulating foreign  commerce;  and  Congress  has 
often  passed  acts  forbidding  the  immigration 
of  particular  classes  of  foreigners,  and  has 
committed  the  execution  of  these  acts  to  the 
Secretary  of  the  Treasury,  to  collectors  of 
customs,  and  to  inspectors  acting  under  their 
authority.  See,  for  instance.  Acts  of  March 
8,  1875,  chap.  141;  18  Stat  at  L.  477;  August 
8, 1882.  chap.  876;  22  Stat  at  L.  214;  Febru- 
ary 28, 1887,  chap.  220;  24  Stat  at  L.  414; 
October  19,  1888.  chap.  1210;  25  Stat  at  L. 
566;  as  well  as  the  various  acts  for  *he  exclu- 
sion of  the  Chinese. 

An  alien  immigrant,  prevented  from  land- 
ing by  any  such  offtcer  claiming  authority  to 
do  so  under  an  Act  of  Congress,  and  thereby 
restrained  of  his  liberty,  is  doubtless  en  titled 
to  a  writ  of  habeas  corpus  to  ascertain  whether 
the  restraint  is  lawful.  0?iew  Heong  v.  United 
J^tes,  112  U.  S.  586  £28:  770];  United  States 
v.  Junff  Ah  Lung,  124  U.  S.  621  [31:  5911; 
Wan  Shing  v.  XTnited  States.  140  U.  S.  424 
£85:  503];  Taiu  Ou>  Bew,  petitioner,  141  U.  S. 
o83  [85:  868].  And  Congress  may,  if  it  sees 
fit,  as  la  the  statutes  in  question  in  United 
States  v.  Jung  Ah  Lung,  just  cited,  authorize 
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the  courts  to  investigate  and  ascertain  the  facta 
on  which  the  right  to  land  depends.  But,  on 
the  other  hand,  the  final  determination  of 
those  facts  may  be  intrusted  by  Congress  to 
executive  officers;  and  in  such  a  case,  as  In  all 
others,  in  which  a  statute  gives  a  discretionary 
power  to  an  officer,  to  be  exercised  by  him  up- 
on his  own  opinion  of  certain  facts,  he  is  made 
the  sole  and  exclusive  judge  of  the  existence 
of  those  facts,  and  no  other  tribunal,  unless 
expressly  authorized  by  law  to  do  so,  is  at  lib- 
erty to  re-examine  or  controvert  the  sufficiency 
of  the  evidence  on  which  he  acted.  Martin 
V.  Mott,  25 U.  S.  12  Wheat  19, 81  [6:  537, 541]; 
Philadelphia  d  T.  B,  Co.  v.  Stimpson,  89  Ci. 
S.  14  Pet.  448.  458  [10:  535,  540];  Benson  v. 
McMahon,  127  U.  S.  457  [82:  2341;  Oteiza  y 
Cortes  V.  Jacobus,  186  U.  S.  330  [34:  464J.  ft 
is  not  within  the  province  of  the  judiciarv  to 
order  that  foreigners  who  have  never  been 
naturalized,  nor  acquired  any  domicil  or  resi- 
dence within  the  United  States,  nor  even  been 
admitted  into  the  country  pursuant  to  law, 
shall  be  permitted  to  enter,  in  opposition  to 
the  constitutional  and  lawful  measures  of  the 
legislative  and  executive  branches  of  the 
national  government.  As  to  such  persons,  the 
decisions  of  executive  or  administrative  officers, 
acting  within  powers  expressly  conferred  by 
Congress,  are  due  process  of  law.  Murray  v, 
Hoboken  Land  db  Imp.  Co.  59  U.  S.  18  How. 
272  [15:  872];  Hilton  v.  Merritt,  110  U.  S.  97 
[28:  88]. 

The  Immigration  Act  of  August  8,  1882, 
chap.  876,  which  was  held  to  be  constitutional 
in  the  Head  Money  Caws,  above  cited,  imposed 
a  duty  of  fifty  cents  for  each  alien  passenger 
coming  by  vessel  into  any  port  of  the  United 
States,  to  be  paid  to  the  collector  of  customs, 
and  by  him  into  the  Treasury,  to  constitute  an 
immigrant  fund;  by  §  2,  the  Secretary  of  the 
Treasury  was  chargea  with  the  duty  of  exe- 
cuting the  provisions  of  the  Act,  and  with  the. 
supervision  of  the  business  of  immigration  to 
the  United  States,  and,  for  these  purposes,  was 
empowered  to  make  contracts  with  any  state 
commission,  board  or  officers,  and  it  was  made 
their  duty  to  go  on  board  vessels  and  examine 
the  condition  of  immigrants,  "  and  if  on  such 
examination  there  shall  be  found  among  such 
passengers  any  convict,  lunatic,  idiot,  or  any 
person  unable  to  take  care  of  himself  or  her- 
self without  becoming  a  public  charge,  they 
shall  report  the  same  in  writing  to  the  collector 
of  such  port,  and  such  persons  shall  not  be 
permitted  to  land;"  and  by  §  8,  the  Secretary 
of  the  Treasury  was  authorized  to  establish 
rules  and  regulations,  and  to  issue  instructions, 
to  carry  out  this  and  other  immigration  laws 
of  the  United  States.    22  Stat,  at  L.  214. 

The  doings  of  Thornley,  the  state  commis 
sioner  of  immigration,  in  examining  and  de- 
taining  petitioner,  and  in    reporting  to  the 
collector,  appear  to  have  been  under  that  Act. 
and  would  be  justified  by  the  second  section 
thereof,  unless  that  section  should  be  taken  t^ 
have  been  impliedly  repealed  by  the  last  part 
graph  of  section  8  of  the  Act  of  March  8. 
1891,  chap.  551,  by  which  al.  duties  imposed 
and  powers  conferred  bv  that  section  upor 
state  commissions,  boards  or  officers,  actinfi 
under   contract   with   the  Secretary  of  tk. 
Treasury,  *'  shall  be  performed  and  exercised, 
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as  occasion  may  arise,  by  the  inspection  officers 
of  the  United  States."    26  Stat  at  L.  1085. 

But  it  is  unnecessary  to  express  a  definite 
opinion  on  the  authorit^r  of  Tbomley  to  in- 
spect and  detain  the  petitioner. 

Putting  her  in  the  mission  house,  as*a  more 
suitable  place  than  the  steamship,  pending  the 
decision  of  the  question  of  her  right  to  land, 
and  keeping  her  there,  by  agreement  between 
her  attorney  and  the  attorney  for  the  United 
States,  until  final  judgment  upon  the  writ  of 
habeas  corpus,  left  her  in  the  same  position,  so 
far  as  regarded  her  right  to  land  in  the  United 
States,  as  if  she  never  had  been  removed  from 
(662 ]     Uie  steamship. 

Before  the  hearing  upon  the  writ  of  habeas 
corpus.  Hatch  was  appointed  by  the  Secretary 
of  the  Treasury  inspector  of  immigration  at 
the  port  of  San  Francisco,  and,  after  making 
the  inspection  and  examination  required  by  the 
Act  of  1891,  refused  to  allow  the  petitioner  to 
land,  and  made  a  report  to  the  collector  of  cus- 
toms, slating  facts  which  tended  to  show,  and 
which  the  inspector  decided  did  show,  that  she 
was  a  ''person  likely  to  become  a  public 
charge,"  and  so  within  one  of  the  classes  of 
aliens  "excluded  from  admission  into  the 
United  States"  by  the  first  section  of  that  Act. 
And  Hatch  intervened  in  the  proceedines  on 
the  writ  of  habeas  corpus,  setting  up  his  decis- 
ion in  bar  of  the  writ. 

A  writ  of  habeas  corpus  is  not  like  an  action 
to  recover  damages  for  an  unlawful  arrest  or 
commitment,  but  its  object  \b  to  ascertain 
whether  the  prisoner  can  lawfully  be  detailed 
in  custody;  and  if  sufficient  ground  for  his  de- 
tention by  the  government  is  shown,  he  is  not 
to  be  dischar^d  for  defects  in  the  original 
arrest  or  commitment  Ex  parte  BoUman,  8 
U.  S.  4  Cranch,  76, 114,  126  f^:  664.  667, 6701; 
Coleman  ▼.  Tennessee,  Vt  U.  S.  609, 619  [24: 1118, 
11281;  United  States  Y.  MeBratney,  104  U.  S. 
621,  624  [26:  869,  870];  Eelleif  v.  Thomas,  16 
Gray,  192;  Bex  v.  Marks,  8  East,  167;  ShuUle- 
worth's  Case,  9  Q.  B.  661. 

The  case  must  therefore  turn  on  the  validity 
and  efCect  of  the  action  of  Hatch  as  inspector 
of  immigration. 

Section  7  of  the  Act  of  1891  establishes  the 
office  of  superintendent  of  immigration,  and  en- 
acts that  he  "shall  be  an  officer  in  the  Treas- 
ury Department,  under  the  control  and  super- 
vision of  the  Secretary  of  the  Treasury."    By 
§  8  "the  proper  inspection  officers"  are  required 
to  go  on  bos^  any  vessel  bringing  alien  immi- 
grants and  to  inspect  and  examine  them,  and 
may  for  this  purpose  remove  and  detidn  them 
on  shore,  without  such  removal  being  condd- 
ered  a  landing;  and  "shall  have  power  to  ad- 
minister oaths,  and  to  take  and  consider  testi- 
mony touching  the  right  of  any  such  aliens  to 
enter  the  United  States,  all  of  which  shall  be 
entered  of  record;"  "all  decisions  made  by  the 
Inpection  officers  or  their  assistants  toudiing 
the  right  of  any  alien  to  land,  when  adverse  to 
16681     ^^^^  right,  shall  be  final  unless  appeal  be  taken 
'^     •'     to  the  superintendent  of  immigration,  whose 
action  shall  be  subject  to  review  by  the  Secre- 
tary of  the  Treasury;"  and  the  Secretaiy  of  l^e 
Treasury  may  pr^cribe  rules  for  inspection 
along  the  borders  of  Canada,  British  Oolom- 
bia  and  Mexico,  'provided  that  not  exceeding 
one  inspector  shall  be  appointed  for  each  cot- 
torn  district* 
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It  was  argued  that  the  appointment  of  Hitch 
was  illegal  because  it  was  made  ty  the  Secre- 
tary of  the  Treasury,  and  should  have  bm 
made  by  the  aaperintendoit  of  immigntioD. 
But  the  Constitution  does  not  aUow  Congiesi 
to  vest  the  appointment  of  inferior  officers  else- 
where than  "in  the  President  alone,  in  the 
courts  of  law  or  in  the  heads  of  department  * 
the  Act  of  1891  manifestly  oontaaapUtes  ud 
intends  that  the  inspectors  of  immigrttioB 
shall  be  appointed  by  the  Secretary  ^  the 
Treasury;  and  appointments  of  such  officers  bv 
the  superintendent  of  immigration  conM  be  up- 
held only  by  presuming  them  to  be  made  with 
the  concurrence  or  ap[>roval  of  the  Secretary 
of  the  Treasury,  his  ofladal  head.  U.  S.  Const, 
art  2,  S  2;  UniUd  States  v.  BartweU,  7S 
U.  S.  6  Wall.  885  [18:  8801:  Stanton  v.  WOkt- 
son,  8  Ben.  &57;  Price  v.  J^M/,  17  Fed.  Bea 
606. 

It  was  also  argued  that  Hatch's  proceednifs 
did  not  conform  to  section  8  of  the  Act  of  1891, 
because  it  did  not  appear  that  he  took  testi- 
mony on  oath,  and  because  there  was  no  moid 
of  any  testimony  or  of  his  decisioa.  Bm  the 
statute  does  not  require  inspectors  to  take  sdj 
testimony  at  all,  and  allows  them  to  decide  oo 
their  own  inspection  and  ezaminatioo  the  qQef- 
tion  of  the  right  of  any  alien  immigrsnt  to 
land.  The  provision  relied  on  mn^  empow- 
ers inspectors  to  administer  oaths  and  to  lake 
and  consider  testimony,  and  requires  only  ttt- 
timony  so  taken  to  be  entered  of  record. 

The  decision  of  the  inspector  of  immtet- 
tion  being  in  conformity  with  the  Act  of  iSl, 
there  can  be  no  doubt  that  it  was  final  uideoa- 
elusive  against  the  i)etitioner'8  rifffat  to  land  ia 
the  Unit^  States.  The  words  m  aectioo  8 tie 
clear  to  that  efifeet,  and  were  manifotlj  is- 
tended  to  prevent  the  question  of  an  tf  in  im- 
migrant's  right  to  land,  when  once  decided 
adversely  by  an  inspector,  acting  witUn  tbs 
jurisdiction  conferred  upon  him,  from  beia; 
unpeached  or  reviewed,  in  the  courts  or  otiier- 
wise,  save  only  by  appeal  to  the  inspector's  of- 
ficial 8ui)eriors,  and  in  accoidance  with  the 
provisions  of  the  Act.  Section  1^  by  whick 
the  circuit  and  district  courts  of  the  United 
States  are  'invested  with  full  and  ooncnrreot 
jurisdiction  of  all  causes,  dvfl  and  oimhisl 
arising  under  any  of  the  provisions  of  this 
Act,"  evidently  idters  to  causes  of  judicial  cog- 
nizance, alretdy  provided  for,  whetiier  civil 
actions  in  the  nature  of  debt  for  penalties  na- 
der  sections  8  and  4,  or  indictments  for  mi^ 
demeanora  under  sections  6»  8  and  lOl  Its  is- 
tention  was  to  vest  concunent  loriadictioo  of 
such  causes  in  the  circuit  and  district  coum; 
and  it  is  impossible  to  oonstme  it  m  giving  tht 
courts  jurisaiction  to  determine  matten  wkich 
the  Act  has  expressly  committed  to  tht  final  d^ 
termination  or  executive  officers. 

The  result  is,  that  the  Act  of  1891  Is  coaMl- 
totional  and  vaUd;  the  inspector  of  tasaiifia* 
tion  was  duly  appointed;  bis  dedaioQ  atalait 
the  petitioner's  right  to  Band  in  the  taM 
States  was  within  ue  authority  cooferved  am 
him  by  that  Act;  no  appeal  having  been  taasa 
to  the  superintendent  of  immigratlHi,  thatded^ 
ion  was  final  and  condosiva:  the  petitioaeris 
not  unlawfully  reatralned  of  her  A»ny; 
ths  order  ^th$  circuit  »urt4»   ^ — 


Mr.Juctics 


iisr.8» 


WILLIAM  EDGAB  BIRD,  iV-  '»  Sirr..   MnUtlTea,  to  recorgr   tbe  poaaeMloo  of  add 

V.  lands,  nolea  Bucb  auit  or  proceedlngf  ba  cob- 

fiAHTJEL  BBNLIBA,  AdmJDlBtiator  d^  ionu  menced  wltnln  one  year  after  tbe  leooidlng  of 

IMA  of  HoBBB  K  Levt,  DecMsed.  ^'^^  ^**^  I"  ^^  county  where  tbe  luid*  lie, 

except  apoQ  tbe  grouoda  tbat  tbe  said  landi 

were  not  subject  to  taxation,  or  that  tbe  taxes 

were  paid  or  tendered,  toKelhei  with  tbe  ez- 

Ftorida  tax  dted  ftlieti  a  nuUitg.  penBea  cbareeable  tbereoo  before  sale,  and  tbe 

recordtogof  such  deed  shall  be  deemed  such 

En  Horldk  when  land  Is  □otaoseaaed  "bj  imolB-    assertion  of  title  or  such  entry  Into  possession 

cdal  or  acciuata  desoripUon,  nor  Mswsed  to  the   by  the  grantee,  his  hejrs  or  assigns,  as  to  bu- 

€>wnerorojMup«wtorto«nonknownowiier,the   thorize  such  salt  or  proceedings  againat  him 

tazsBleandlucdeedaraiiullItlee,  and  beyond  the        y^.n,  „  ».-  -_  octQalentrs  " 

, ,  ,„„    „   JiJ"-  *^l^   r„.  »fl   rBo»        ^'*^'-  '•  ^  ^-  Drew.  ■*-  H.  Oarlaad, 

Arguei  Jan.  e,  189e.    Jketded  Jan.  S6,  1891.  and  fl.  J.  ifw,  for  plaintiff  in  error: 

rr  nnnn-n  •    .1.    ™      i.  /^     _>    >  .l     rr  i.         Under  the  dSd  sectiou  of  the  Plorlda  law  of 

t  ERROR  to  the  Circuit  Court  of  tbe  Pnit.  ig?*,  tbe  deed,  sfter  being  recorded  one  year, 

ed  States   for  the    Northern    District   of  becameconclnkl«>a«loaflantecedent  proJeed- 

Florida,  (0  review  a  Judgment  for  tbe  plslntiif  j^-g^  " 

In  an  action  of  ejectment.     ^tflm«l  %^,  ^    ^^^    IB  P,^    55,    j,j„,^j,  g^ 

a  ,.     u^     .  _,     ™  ■  Sank  T.  Brittain,  30  Fla.  507;  Mundee  t,  Ftm- 

Statement  by  Afr.  Jtwlto.  Br«w«ri  ^a„_  33  pja.  629;  Sbun  t.  £to«n,  28  Fla.  58. 
This  wM  an  action  of  ejectment  brought  in       Extrinsic  evidence  may   be   introduced  t» 

the  Circuit  toirt  0'  Orange  County^  FTorida,  ,how  that  ibe  premises  is  set  out  in  tbe  tax 

on  Mm  26, 1887    The  action  wasBuWqjwnUy  ^^  >„  the  aame  premises  aa  deacrlbed  upoD 

nmoTed  to  the  Circuit  Couit  of  the  "On  wd  the  asaesament  roll.  ^ 

?*^if*i  f^.x*^  Northern  Distnct  of  Florida       j,,,^^^  ^_  PiWiniry,  6  Wis.  4OT;  Anton  t. 

A  trial  in  that  court  resulted  in  a  verdict  and  Appltf/ard.  84  Wis.  &5;  Jmi«y  ;.  Bog«n.  » 

ii^gment  for  the  defendant  in  error,  plaintifT  ifi^u.  883;  ffr^W  v.  BunAaw.  18  MiXllB; 

conceded,  unless  plainplTs  right   to  recover  siake,  19  Wis.  887;  BatwortJi  r.  Dtntitn,  » 
waa  defeated  by  a  tu  deed,  with  accompany-  <^al  ^ 

*°liir*"L  '^  possession.     That  deed  p^-       ^^;  j.  c.  Cooper  and  B.  E.  Davit,  tot 
VO^ja^»^ou^^\^t^itit,Xat»ot\^Z.   defendant  in  error: 
and  the  dweripUon  tterdn  was  m  follows:       jax  deed  does  not  follow  assessment. 
Section  8»,  township  Ifl,  of  range  27;  aeotion       56^,  ,    Maitin,  189   U.  8.   158  (85:  18B)i 
87.  in  township  17^  of  range  37;  and  section  88,   a«e,„  t.  «o«ft,  81  Kan.  488;  Canerot*  i. 
io  towndilp  17.  of  ranee  28;  cpnUining  nhie    ^yfo,  22  Pla.  687;  Towniendy.  EdwanU,  36- 
tbonsaod  nine  hundred  and  nine  and  three-   5^  534,  g^f^,^  ^  Sloan  25  Fla  71-  Qrittom- 
OMTten  [B,90e|)   acrw    lying  and  being  in  ^_  j?i,™i„  23  Flk.  682. ' 
fe!!^v3'y?*^i'<.«  •"*'*!^  i.'  :S!^  «<«"'«i      The  ton(i  not  assessed  to  Ibe  owner  as  IB- 
December  18,  1876,    and  recorded  tbe  aame  (mired  by  law 

day.    The  assessment  roll  was  produced  to   "*  flWwjBv.  ftoipftfqf.  59  D.  S.  18  How.  6» 
erldence,  and  on  it  was  found  no  description    (is.  gQ^ 

Hkelbat  contained  to  the  deed.    There  was,    "TheSunberofaectton,  township  and  rango 
boweTCr,  thia  entiT  which  plamliff  in  error  not  giTenta  aasMwnent 
claimed  wai  totena«l  m  a  deacriplioa  of  the       i^dman-w.  Cto*.  UCaL  181. 
lands  fonnd  In  the  deed,  to  wit:  yi,,  as««<Mnent  h  of  part  only  of  grant  t» 

wit:  7.800  acres  oat  of  lb,4Sa  acres,  but  what 
part  not  todicated. 

BalianceT.  Forti^.  64  U.  B.  IS  How.  18(14: 
83);  BonkentloTffY.  Taifior,  20  U.  S.  4  Pet  84» 
(7:  883];  TaOman  t.  jmteji  K.  Y.  06;  mU 
T.  Mowry,  6  Gray.  561;  Baymond  T.  Xi>a^ 
worth.  56  U.  8. 14How.  76  (14:  888). 
Tbe  objections  made  to  this  deed  not  barred 
Defendant  relied  on  section  08  of  chapter  by  one  year's  record. 
1070  of  the  Uwa  of  1874,  page  37  (which  Is  the       Tonnuend  t.  Edvardt,  35  Fla.  68S;  Boan  v. 
MUM  as  section  20,  chapter  18T7,  Laws  of  Bioan,  25  Fla.  71,  74;  Oamorom  t.  Lykm,  S> 
1873)  as  follows:  Fla.  687. 

"No  suit  or  proceedtne  shall  be  commenced       Land  described  to  tax  deed  varlea  from  lanA 
by  a  former  owner  or  ciBlmsnt,  his  heirs  01  assessed. 

UBign^  or  his  or  their  legal  representatives,  to       Garwronr.  Lykti,  33  Fla.  687. 
nt  aalae  any  deed  made  in  pursuance  of  any       Parol  evidence  not  autboriied  to  show  deed> 
Mie  of  lands  for  taxes,  or  against  the  grantee  In   lame  as  assessment;  deed  must  foQow  aasess- 
■odi  deed,  liis  beirs  or  assigns  or  legal  lepre-   ment, 

•wiw«ft^l«to.n««SMrv.see«o«toWmiam.T.   ^_   ^  ^--g    4   p^t   849  (7:  888)7 Cooley,. 
»v!^i.lS«eM™tor«<nrtnt)«oo««M«.<tfo   fajatlon.  384  386;  BoH<.7i«  T.  «n-<irtA,  64  C. 


loB  HlB  ts  gmHti.  see  nets  to  Daws  v.  Ohkaco,   8.  18  How.  18  (U:  83). 

ah  K  Land  not  assessed  to  owner. 
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SUPRSMB  COUBT  OV  THB  UKrrXD  BtATEH 


OCT.TIBI. 
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WiUiamt  t.  KirOand,  80  U.  8. 18  Wall  806 
<aO:  688);  Parker  r.  Overman,  59  U.  &  18  How. 
140  (16:  818).  ^ 

Mr.  Justice  Brewer  delivered  the  opiDion 
*of  the  court: 

It  is  true  that  this  tax  deed  is  regular  in 
form,  but  there  is  no  connection  between  the 
-description  in  it  and  any  to  be  found  in  the 
assessment  roll;  and  it  has  been  held  by  the 
Supreme  Court  of  Florida,  that  the  limitation 
-section  does  not  prevent  a  suit  by  the  owner  to 
recover  lands  after  the  lapse  of  a  year,  when 
"the  calls  in  the  deed  of  the  clerk  are  mate- 
rially different  from  the  lands  described  on  the 
lassessment  roll,  and  sold  by  the  collector." 
Cameron  v.  Lykes^  22  Fla.  587.  In  that  case 
It  appeared  that  on  the  assessment  roll  the 
land  was  described  as  ''blocks  10,  12,  18  and 
16,"  while  the  deed  purported  to  convey 
"blocks  10,  12  and  13,  in  the  town  of  Tampa, 
and  according  to  the  general  map  of  said 
town."  In  the  opinion  the  court  said:  "The 
description  of  the  land  on  the  assessment  roll 
is  an  important  element  in  the  purchaser's 
title,  and  it  must  be  sold  by  the  collector  and 
deeded  by  the  clerk  in  accordance  with  such 
description.  .  .  .  The  statute  was  intended 
to  prevent,  after  the  lapse  of  a  year,  suits  by 
the  former  owner  for  recovery  of  lands  upon 
technical  grounds,  for  informalities  and  irreg- 
ularities in  the  proceedings.  It  contemplate 
that  the  deed  of  the  clerk  alluded  to  would  be 
to  lands  assessed,  and  none  other.  The  clerk 
can  only  make  a  deed  to  the  lands  sold  by  the 
collector.  The  collector  can  only  sell  the 
lands  as  described  on  the  assessment  roll.  .  .  . 
Sec.  20,  above,  only  extends  its  protection  to 
the  lands  assessed,  because  if  other  lands,  or 
lands  differing  materially  in  description,  are 
deeded  by  the  clerk,  the  deed  'is  not  a  deed 
made  in  pursuance  of  a  sale  of  land  for  taxes.' 
nor  is  a  suit  for  the  recovery  of  possession 
thereof  a  suit  for  lands  sold  for  taxes.'* 

Orisaom  v.  Furman,  22  Fla.  581,  the  differ- 
ence between  the  description  on  the  assessment 
roll  and  in  the  tax  deed  consisted  simply  in  a 
reversal  in  the  numbers  of  the  township  and 
range,  the  former  heiuti  "township  21,  range 
11."  and  the  latter  "township  11,  range  21," 
but  ii  was  held  that  the  deed  was  a  nullity. 
In  Townaend  ▼.  Edu:ards,  25  Fla.  582,  the  tax 
•deed  being  regular  in  form,  the  trial  court  had 
refused  to  permit  the  introduction  of  the  assess- 
ment roll  in  evidence.  The  Supreme  Court 
reversed  the  Judgment,  on  the  ground  of  error 
in  that  ruling,  thus  reaffirming  the  cases  in  22 
Florida.  In  Sloan  v.  Sloan,  25  Fla.  58,  an 
action  to  remove  a  cloud  upon  the  title,  which 
•cloud  consisted  In  a  tax  deed,  it  appeared  that 
this  deed  was  regular  in  form,  but  it  having 
been  alleged  and  proved  that  the  assess- 
ment was  made  by  the  collector  of  revenue, 
and  not  by  the  assessor  of  taxes,  it  was  held 
that  the  deed  was  voidable  and  was  not  within 
the  protection  of  the  limitation  section  hereto- 
fore referred  to.  The  court  observed:  "If 
the  lands  were  assessed  on  the  roll  when  it 
went  into  the  hands  of  the  collector,  the 
•owner  was  presumed  to  know  It,  and  if  he  did 
not  pay  the  taxes  and  a  sale  was  made,  and  a 
-deea  executed,  he  was  also  charged  with  no- 
tire  of  the  consequasces  which  the  statute  im- 
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posed  upon  him.  If  the  landa  were  not  npoa 
such  roU,  he  was  likewise  (ireaamed  to  know 
it,  and  that  the  only  oonaequence  was  tkit 
they  would  be  assessed  the  next  yen  m  vdi 
for  that  as  for  the  preoedini^  year,  bat  the  lav 
did  not  call  upon  him  to  anticipate  either  la 
assessment  or  sale  by  the  collector  or  iobject 
him  to  the  provisions  of  the  sixty-third  lectioB 
on  account  of  such  assessment  or  nJe.  Tliii 
tax  deed  is  not  within  the  protectioo  of  the 
sixty-third  section,  bat  is  a  cloud  upon  the  land 
described  in  it." 


I< 


In  Kansas  a  like  roUog  has  been  made  ai  to 
the  necessity  of  a  confoimity  of  the  descri^ 
tion  in  the  tax  deed  to  that  on  the  aneamnt 
roll.  Hemtt  v.  Starch,  81  Kan.  488,  whiek 
ruling  was  followed  by  this  court  in  a  cm 
coming  from  that  State — SUmt  v.  Maetin,  131 
U.  S.  151  [85:  1221.  It  follows,  tbcrefore, 
that  on  the  face  of  the  record  there  was  di^ 
closed  no  assessment  or  sale  of  the  lands  d^ 
scribed  in  the  deed,  and  the  latter  must  fUl 
within  the  condemnation  of  the  Gases  i»> 
f erred  to. 

But  there  was  testimony  tending  to  Aov 
that  the  tract  in  controversy  waa  sometimei 
called  in  the  communi^  the  "Aknoder 
Spring  Creek  Grant,**  ana  it  la  contended  bv 
plaintiff  in  error  that  an  assessment  by  ikk 
aescription  was  safficlent,  and  auatains  a  deed 
describing  the  land  with  official  accaracy.  We 
cannot  assent  to  this  proposition.  The  had 
waa  not  known  to  the  state  or  United  StaiM 
records  by  any  sach  description.  A  biMorj  of 
the  title  will  be  instructive.  While  FknU 
was  still  a  Spanish  province,  and  on  the  Ulk 
of  September,  1817,  Antonio  Huertas  petitioasd 
the  governor  of  the  province  for  a  gmt  ff 
15,000  acres,  which  petition  waa  on  the  wum 
day  sustained,  and  a  decree  entered  tbit  suck 
a  grant  be  made.  On  the  18th  id  Decemba; 
1820,  he  petitioned  for  a  survey  of  the  gnat 
in  four  parcels,  one  being  of  10,400  acn% 
which  was  approved  and  the  survey  madiL 
After  the  annexation  of  Florida  and  prions 
the  year  1878,  by  proper  proceedings  in  tbt 
federal  court  under  the  authority  of  the  sri 
of  Congress,  the  title  to  this  tract  of  10.4M 
acrea  waa  confirmed  to  Moses  £.  Levy,  and  a 
survey  thereof  made  and  approved  by  the 
Surveyor-General  of  the  United  States  for  tkat 
State.  Township  and  range  lines  were  nia 
through  the  tract  according  to  the  frmcnl 
rules  for  the  survey  of  public  lands  of  tbt 
United  States,  though  it  does  not  appear  thil 
the  boundaries  of  these  lands  as  sorveyed  cos- 
form  fully  to  such  lines.  80  uptm  the  bee  of 
the  United  States  records,  the  Uuid  wss  kaovi 
either  as  the  Moses  K  Levy  part  of  Ibe  H1:«^ 
tas  grant,  or  as  described  by  the  survey,  or  bf 
the  township  and  range  numbera. 

Now.  the  second  dsuse  of  sectioo  17,  cba^ 
1718,  Laws  of  1888,  in  reference  to  aMe» 
ments,  requires: 

"A  description  of  each  tract  or  pairei  «f 
land  to  be  taxed,  specifying  under  appmpriate  rf 
heads  the  township,  ranee,  and  sectioa  ia 
which  the  land  lies,  ix  if  divided  Into  km  aad 
blocks,  then  the  numbers  of  the  lot  and  Mock, 
and  the  full  cash  ralue  of  cuch  kc,  tract  or 
parcel,  such  value  to  be  taken  troa  lbs  tax- 
payer under  oath.** 

And  section  80  of  the  inme  chapter,  peovlkr 
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tan,  CONTEKs  T.  Atcroox,  T.  A  H.  F.  R.  Go.  871-070 

"If  the  Und  uwtaed  be  less  or  other  tban  a  meat  tberefoce,  of  laoda  to  «  person  otber  than 

inbdlTlaioD acooiding  to  tlie  United  States sur-  the  ownerimch  person  not  being  theoocupant 

WKJ,  Did  unlMB  the  same  is  divided  In  lots  and  tbereof ,  Is  not  a  valid  assessment  and  the  pur- 

talooka  so  that  It  can  therebj  be  deflaitelr  de  cbaser  at  a  tax  sale  baaed  on  sucb  assessment 

Kribed,  k  shall  be  deacribedoj'U'eboundBHes  takes  do  tltla" 

ibereol,  or  In  sncli  other  mannei  aa  to  make  Bo  It  appears  that  this  land  nss  not  assessed 

Ibe  deacrtptton  aa  definite  as  maj  be."  to  the  owner  or  occupant,  or  to  an  unknown 

This  land  having  been  surrejed,  the  separate  owner.    It  was  not  assessed  bj  any  official  or 

townahips  and  range*  ttdgkx  hare  been  stated;  accurate  description.     Within  the  decisions, 

or  If  ft  was  all  to  M  assMsed  aa  one  tract,  and  therefore,  of  the  Supreme  Court  of  Florida  the 

lbs  description  by  the  boundaries  was  too  long  sale  and  deed  were  nullities,  and  beyond  the 

tar  InaerUon,  then  the  description  by  the  name  protecting  iefluence  of  the  limitation  statute. 

known  to  the  records,  and  which  would  im-  ITU  juagmtnl  wu  right,  and  it  iK^S^mud. 
part  notice  to  the  owner,  should  bare  been 

Mod.    The  owner    as  the  Florida  Supreme  - — — 
Court  has  lepeatedlj  held,  baa  a  risht  to  rely 

qmn  the  assessment  roll,  and  if  his  land  be  BBBNBZBR   B.  CONTBRB,    Ftff.    in 

Dot  upon  it,  to  assume  that  It  will  not  be  soldi  Brr., 

but  on  the  oontrai;.  Is  liable  to  be  placed  upon  « 

£;i'5'l«'ifn^.j;;^ISf.^™™i"Jli!'  the  atchison.  topeea  a  santa 

boond  to  BODt  through  the  assessment  roll  be-  ' 

vond  the  proper  official  description  to  see  If 
Ua  land  maj  not  be  found  described  by  some 

Further,  Uiia  (net  vu  ods  of  about  10,000  Bminmt  Domain  Act  tif  lUinoit. 
■eiv,;  the  origin,!  petitioD  wu  for  ■  tract  of 

10,400  acre*;  the  United  Statee  eurve;  made  In  pnweeoinaa  under  the  Eminent  Domain  Aot  or 

It  I0,4jn.84  acreei  but  the  tract  here  aBMsaed  ■  niinoii.  wtieie  tbeie  la  a  trial  by  Jury  a»  to  the 

WM  onlj  one  of  7,800  acrea.    While  accuracy  unount  of  damaaee  to  be  reooreK-i  by  tiio  land 

b  the  number  of  acree  may  not  be  vital,  yet  owner-  itj*  right  to  the  damnaca  round  by  tiio 

•>  largeayarlatlon  indicate,  that  another  trict  !WS™n!„^,SJ^.Sw"  """"•»'•  "" 

•u  iJtended,  or  that  only  a  part  of  Ibia  tract  "ot  km  oi»n  to  mnhor  injuiry. 

^nd  which  part  la  not  indicated)  waaaaeeaeed;  ,™,^  ,««    ».   riSa      nXii*r  r™   m   tbo. 

Soter  of  which  waa  fatal.  Argutd  Jan.  11,  iBBt.    Dtadtd  Jan.  IS,  isaf. 

S^^r.^lha^yl»,T.tVfteT.?d  iotiited  Stale,  for  th.  Northern  Di.trlci  of 
S^SiSfled  it  iSgbt  be  to  ■■unknown  J"'"";  ■»  """  "  J|j<l«»>»t  lor  damagea 
enflier.-  liwa  leOB,  cTiap.  171S,  88  8,  7,  17  'or Jand.  laken  by  a  rri^ro.d  oomp.nj  tor  ill 
■Ddl».  Theeetandaweroasseaaed^Mawll,  "B''^"*."'*y-  i&wrard,  loilA  .wtrurtion.  to 
ttciy,  or  dther  of  tham.  eaer  had  any  title  to  asa/auna  bg  aujury. 
ion  of,  or  connectioo  with,  the  land. 


UttSeraoohdrOTmataiire^lthaBbeenheidby  R'**?""^'^  *^'^?!?.^  ?,!)S'""'  „  , 
•b.  Bupieme  Court  of  SoHda  that  th...«»i  „,''V°,"  ™  J'""' „'T'o"!'' J?'t.°°i" 'j 
iint  ianttlUty,  and  that  no  title  p»«>  by  «"  Aiobi«,n,  Topeka  &  Santa  Fe  Railroad 
tiaaale,  i'ir24».  ««*■,  a.HW.S.  a,  f?"?""?  in  Cbicago,  the  dclenduit  in  error 
b  the  Utter  of  thiie  cat,  the  .i^imont  wui  Count;  llhnoU,  Ui  condemn  the  right  of  way 
£>de  to  the  ■■ealate  of  Parkiural,^^  and  it  wa.  '>""'f''  certain  land.  The  preKut  plaintlll 
Wd  that  it  and  the  mle  baaed  thereon  were  '?  "^  was  made  a  party  defendant  lo  each  of 
mid.  The  court  wa.  urgoi  to  hold  that  the  *»"  proceedlop.  TSe  appeared,  and  In  each 
•nrlalona  of  the  Matule  in  tbi.  reapect  were  »l«d  a  cro»pet.  ion,  .ll.uins  hi,  ownenhlp  of 
Srecloty,  but  it  decUned  lojp  hold,  ind  ruled  ■  P»rtlculartr«!i,  and  ptapng  jpeciJed  dani- 
lliat  thCT  were  imperatlTe.  In  the  former  of  ^^  '"  "»  appropriation  to  the  use.  of  the 
Ihe  case,  the  aaeaSment  wa.  in  the  n.me  of  raUro.d  company,  Tbere.ller,  being  a  cl  isen 
W.  U  Seymour,  who  claimed  lllle  under  a  and  ".laent  of  New  Jen»y  he  «M  pe  ition, 
torecloeure  ule,  but  a.  It  appeared  that  .uch  "''  ^'f.'  '"  """"?■  °U  %,  ^"""r  .L" 
loredoxire  ule  bed  pa««id  no  title,  it  wa.  g!™«  Court  of  the  Doiled  Sbiie.  for  the 
SSedinatbotha«e.n,S.t.nd«,le.etewo,th-  Noribern  DIjtrict  of  Ilioola  The  remoy.l 
^m.  In  llaoplnloii  the  court  iiald:  ■■The  tax  paper,  alleged  a  ..parable  controveiay  be  ween 
b  .  lien  on  tbi  land  only  when  legally  a«ei«d.  Conrera  aid  the  railroad  company.  After  re. 
TU.  lion  allacha,  and  haa  relation  lo  the  time  ""'ai  there  wa.  a  con.olidailon  of  the  two 
U  whkh  Ibe  aaaeaament  waa  made.  *rall  y.  »«•.  '"i  Jo  one  appeanng  m  that  court  but 
3vJe,  IS  ma.  Se».  We  hold  that  a  ralid  aa  "'""",■"? .J",  "l'™''  c"iup.oy  the  laauea 
faaroVnt  of  IHe  land  h>  accordance  with  the  .""  ■ubmlited  to  the  Jury  "P0»  P leading,  el 
Ikwa  nguklhii  aanamenu,  chap.  8009.  L.wa  thi.  nature;  on  the  p.n  rf  the  railroad  com 
!5  BWAett  of  1879,  (and  the  law  in  thi.  rev  pany,  petition,  diaclodng  im  propoecd  right  of 
■pert  wwdmilar  to  that  of  I8IW,)  1.  necewary  iiOTB.-,i.toiKitm«ntfM-prtaor.  wnjiartii  tofcm 
«iid  todiapenaabie  to  make  good  the  title  of  a  for  pubue  um;  ^Vfi  .AnunAiunt  lo  ConMiution 
forchaaer  at  a  tax  ule;  without  such  aancu-  a|ijill.sDnivtofed«rnt,oeemninit,andn(,(loitaf(e, 
Bent  Do  lien  attaches  to  the  land.  An  aasesa  mm  note  to  witbenv.  Buokley,  IE:  811. 
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as  occadon  may  arise,  by  the  inspection  oflScera 
of  the  United  States.^'    26  Stat  at  L.  1085. 

But  it  is  unnecessary  to  express  a  definite 
opinion  on  the  aathority  of  Tbomley  to  in- 
spect and  detain  the  petitioner. 

Putting  her  in  the  mission  house,  as*a  more 
suitable  place  than  the  steamship,  pending  the 
decision  of  tbe  question  of  her  right  to  fimd, 
and  keeping  her  there,  by  agreement  between 
her  attorney  and  the  attorney  for  tbe  United 
States,  until  final  judgment  upon  the  writ  of 
habeas  corpus,  left  her  in  the  same  position,  so 
far  as  regarded  her  right  to  land  in  the  United 
States,  as  if  she  neyer  had  been  removed  from 
[•62]     the  steamship. 

Before  the  hearing  upon  the  writ  of  habeas 
corpus.  Hatch  was  appointed  by  the  Secretary 
of  the  Treasury  inspector  of  immigration  at 
the  port  of  San  Francisco,  and,  after  making 
the  inspection  and  examination  required  by  the 
Act  of  1891,  refused  to  allow  tbe  petitioner  to 
land,  and  made  a  report  to  the  collector  of  cus- 
toms, slating  facts  which  tended  to  show,  and 
which  the  inspector  decided  did  show,  that  she 
was  a  "person  likely  to  become  a  public 
charge,"  and  so  within  one  of  the  classes  of 
aliens  "excluded  from  admission  into  the 
United  States"  by  the  first  section  of  that  Act. 
And  Hatch  intervened  in  tbe  proceedines  on 
the  writ  of  habeas  corpus,  setting  up  his  decis- 
ion in  bar  of  the  writ. 

A  writ  of  habeas  corpus  is  not  like  an  action 
to  recover  damages  for  an  unlawful  arrest  or 
commitment,  but  its  oblect  ia  to  ascertain 
whether  the  prisoner  can  lawfully  be  detailed 
in  custody;  and  if  sufficient  ground  for  his  de- 
tention by  tbe  government  is  shown,  he  is  not 
to  be  discharged  for  defects  in  tbe  original 
arrest  or  commitment  Ex  parte  BoUman,  8 
U.  S.  4  Cranch,  75, 114,  125  P:  554,  587, 5701; 
Coleman  v.  Tennessee,  97  U.  S.  609, 519  [24: 1118. 
1128J;  United  States  v.  MeBratney,  104  U.  6. 
821,  824  [28:  889,  8701;  EiUley  v.  Thomas,  15 
Gray,  192;  Bex  v.  Marks,  8  East,  157;  ShuUle- 
worth's  Case,  9  Q.  B.  851. 

The  case  must  therefore  turn  on  the  validity 
and  effect  of  the  action  of  Hatch  as  inspector 
of  immigration. 

Section  7  of  the  Act  of  1891  establishes  the 
office  of  superintendent  of  immigration,  and  en- 
acts that  he  "shall  be  an  officer  in  the  Treas- 
ury Department,  under  the  control  and  super- 
vision of  the  Secretary  of  the  Treasury."  By 
g  8  "the  proper  inspection  officers"  are  required 
to  go  on  boud  any  vessel  bringing  alien  immi- 
grants and  to  inspect  and  examine  them,  and 
may  for  this  purpose  remove  and  detidn  them 
on  shore,  without  such  removal  being  consid- 
ered a  landing;  and  "shall  have  power  to  ad- 
minister oaths,  and  to  take  and  consider  testi- 
mony touching  the  right  of  any  such  aliens  to 
enter  the  United  States,  all  of  which  shall  be 
entered  of  record;"  "all  decisions  made  by  the 
inpection  officers  or  their  assistants  toudiing 
the  right  of  any  alien  to  land,  when  adverse  to 
«^.  such  right,  shall  be  final  unless  appeal  be  taken 
^J  to  the  superintendent  of  immigration,  whose 
action  shall  be  subject  to  review  by  tbe  Secre- 
tary of  the  Treasury;"  and  the  Secretary  of  tbe 
Treasury  may  prescribe  rules  for  inraection 
along  the  boraen  of  Canada,  British  Oolum* 
bia  and  Mexico,  '^provided  that  not  exceeding 
one  inspector  shall  be  appointed  for  eiidb  cus- 
tom district" 
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It  was  argued  that  the  appointment  of  Hatch 
was  illegal  because  it  was  made  hv  the  Secre- 
tary of  the  Treasury,  and  should  have  becA 
made  by  the  superintendent  of  immigratioo. 
But  the  Constitution  does  not  allow  <S>ogi«a 
to  vest  the  appointment  of  infertor  officers  els^ 
where  than  "in  the  President  alone,  in  the 
courts  of  law  or  in  the  heads  of  department;* 
the  Act  of  1891  manifestly  contemplates  and 
intends  that  the  inspectors  of  immlgraCioo 
shall  be  appointed  by  the  Secretary  of  the 
Treasury;  and  appointments  of  such  officers  by 
the  superintendent  of  inunigration  could  be  up- 
held only  by  presuming  them  to  be  made  wiUi 
the  concurrence  or  approval  of  the  Secretary 
of  the  Treasury,  his  official  head.  U.  a  Const 
art  2,  §2;  UniUd  States  v.  Bartwea,  7S 
U.  S.  8  Wall.  885  [18:  880];  Stanton  v.  WOk^ 
son,  8  Ben.  857;  Price  v.  Alibott,  17  Fed.  Rep. 
508. 

It  was  also  argued  that  Hatch's  proceedings 
did  not  conform  to  section  8  of  the  Act  of  1801, 
because  it  did  not  appear  that  he  took  testi- 
mony on  oath,  and  b^use  there  was  no  record 
of  any  testimony  or  of  his  decisioo.  But  tbe 
statute  does  not  require  inspectors  to  take  any 
testimony  at  all,  and  allows  them  to  decide  on 
their  own  inspection  and  examination  tbe  qoet- 
tion  of  the  right  of  any  alien  immigrant  to 
land.  The  provision  relied  on  merely  empow- 
ers  inspectors  to  administer  oaths  and  to  take 
and  consider  testimony,  and  reouires  only  te^* 
timony  so  taken  to  be  entered  of  record. 

The  decision  of  the  inspector  of  immigra- 
tion being  in  conformity  with  tbe  Act  of  iSn* 
there  can  be  no  doubt  that  it  was  final  and  coa- 
dusive  against  the  petitioner's  right  to  land  in 
the  Unit^  States.  The  words  of  section  8  are 
clear  to  that  effect,  and  were  manifestly  in- 
tended to  prevent  the  question  of  anidien  fas- 
migrant's  right  to  land,  when  once  decided 
adversely  by  an  inspector,  acting  within  tbe 
lurisdiction  conferred  upon  him,  from  being 
impeached  or  reviewed,  in  the  courts  or  other- 
wise, save  only  by  appeal  to  the  inspector's  of- 
ficial superiors,  and  in  accordance  with  tbe  v^^ 
provisions  of  the  Act  Section  18,  by  which 
the  circuit  and  district  courts  of  tbe  United 
States  are  'invested  with  full  and  concurrent 
Jurisdiction  of  all  causes,  dvfl  and  criminal, 
arising  under  any  of  the  provisions  of  this 
Act,"  evidently  rdfefs  to  causes  of  judicial  cog- 
nizance, already  provided  for,  whetiier  dvu 
actions  in  the  nature  of  debt  for  penalties  un- 
der sections  8  and  4,  or  indictments  for  mi^ 
demeanors  under  sections  8,  8  and  10.  Its  in- 
tention was  to  vest  concurrent  lurisdictioo  of 
such  causes  in  the  circuit  and  district  courts; 
and  it  Ib  impossible  to  construe  it  as  giving  the 
courts  Jurisaiction  to  determine  matters  whi<^ 
the  Act  has  expressly  committed  to  the  final  de> 
termination  or  executive  officers. 

The  result  is,  that  the  Act  of  1891  Is  ootMtl- 
tutional  and  valid ;  the  inspector  of  immigra- 
tion was  duly  appointed;  bis  dedakm  agatest 
the  petitioner's  right  to  land  in  the  UnilBd 
States  was  within  Cbe  authority  conferred  apoa 
him  by  that  Act;  no  appeal  having  been  taLss 
to  the  superintendent  of  immigimtlai,  thai  deci»> 
ion  was  final  and  condusive:  tlie  jpetitlooer  la 
not  unlawfully  restrained  of  her  fflmtj; 
ths  order  effks  eirenii  court  is  nllmisriL 


Mr.  JuHim  Bi^wr  dlwentai. 
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inquiry  as  to  the  amount  of  damages.  But  up- 
on the  pleadings  we  think  a  judgment  ought 
to  have  b^n  entered  in  terms  in  favor  of  Con- 
Yen  for  such  dama^,  or  at  least  one  direct- 
ing their  appropriation  to  him  personally,  and 
thml  the  question  as  to  who  was  entitled  thereto 
OQght  not  to  have  been  bv  the  form  of  the 
Judnnent  left  open  to  further  inquiry. 

Tlie  bUl  of  rights  of  the  constitution  of 
Illinois  (Const.  1870,  art.  2,  %  18)  declares: 
"Private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  Just  compensation. 
Bach  compensation,  when  not  made  by  the 
State,  shall  be  ascertained  by  a  jury,  as  shall 
hepresoribed  by  law." 

The  Eminent  Domain  Act  passed  under  this 
eoDStitational  provision,  (Illinois  Rev.  Stat. 
1874,  chapter  47,  p.  475,)  directs  in  terms 
that  Just  compensation  for  private  prop- 
erty taken  "aha\\  be  ascertained  by  a  jury  as 
bcuneinafter  prescribed."  (§1.)  The  procedure 
thereafter  provided  was  a  petition  by  the  party 
aathorized  to  take  the  property  to  a  judge  of 
the  circuit  or  county  court,  describinj^  the 
property  and  naming  the  owners  appeanng  of 
leoord,  if  known,  or  if  not  known,  stating  that 
fact,  and  praying  that  the  compensation  be 
(g  2.)    In  the  one  petition  any  num- 


ber of  parcels  of  property  might  be  Included, 
and  the  compensation  for  each  assessed  sepa- 
rately by  the  same  or  different  juries.  (§  5.) 
ProoeflS  was  to  be  served,as  in  cases  in  chancery, 
Qi  ^)  a  trial  had.  and  the  verdict,  or  report 
of  the  Jury,  as  it  is  called,  was  '*to  clearly  set 
forth  and  show  the  compensation  ascertained 
to  each  person  thereto  entitled."  {^  9.)  The 
Ottth  to  be  taken  by  the  jury  contemplated  also 
the  same  separate  ascertainment.  (§  8. )  '  'g  10. 
The  Judge  or  court  shall,  upon  such  a  re- 
port^ proceed  to  adjudge  and  make  such  order 
as  to  right  and  justice  shall  pertain,  ordering 
tibatpetitioner  enter  upon  such  property  and  the 
nee  of  the  same,  upon  payment  of  full  com- 
peoaation,  as  ascertained  as  aforesaid."  Sec- 
tion 11  adds  that  * 'any  person  not  made  a  party 
nav  become  such  by  filing  his  cross-petition,*^' 
ana  that  his  rights  "shall  thereupon  be  fully 
OODsldered  and  determined."  Section  14  is  as 
aa  follows:  "Payment  of  compensation  ad- 
judged may,  in  afl  cases,  be  made  to  the  county 
ireaauier,  who  shall,  on  demand,  pay  the  same 
to  the  party  thereto  entitled,  taking  receipt 
tterefoTy  or  payment  may  be  made  to  the  party 
entitled,  his,  her,  or  their  conservator  or 
piardian." 

l^ese  sections  make  It  clear  that  under  the 
pleadings  the  judgment  entered  upon  this  re- 
port or  verdict  should  either  have  directed 
payment  to  the  plaintiff,  or  that  the  deposit 
with  the  county  treasurer  was  for  his  benefit. 
In  other  words.  Con  vers'  right  to  this  money 
dMakl  have  been  settled  by  the  judgment, and 
not  left  open  to  further  inquirv. 

It  is  unnecessaiy  to  consider  what  rule 
nibtains  when  the  railroad  company  puts  in 
iMQe  the  fact  or  extent  of  the  claimant's  title  or 
Merett.  It  is  enough  to  dispose  of  the  case 
MVBpfesented. 

Whne  the  precise  question  does  not  appear 
O  have  been  determined  by  the  Supreme  Court 
if  the  Slate,  its  rulings  are  in  this  direction. 
B&mman  t.  Venia  d  0.  R.  Co.  102  111.  469; 
Mktum  V.  Preepori  d  M.  B.  B.  Oo,  116  U1. 521, 
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4  West.  Rep.  112;  Sawr  v.  Chicago,  8.  F.  d>  0. 
B.  Co.  128  111.  298,  11  West.  Rep.  726.  In  the 
first  of  these  cases  it  was  held  that  the  provis- 
ion in  the  statute,  that  several  tracts  of  lands 
belonging  to  different  persons  might  be  includ- 
ed in  one  i)etition,  and  the  compensation  for 
each  separately  assessed  by  the  same  or  dif- 
ferent furies,  extended  to  cases  where  differ- 
ent persons  had  distinct  interests  in  the  same 
tract,  and  that  in  sudi  cases  the  damage  to 
each  might  be  separately  ascertained.  In  the 
second,  the  court  decided  tliat  each  owner 
might  have  his  damages  asssessed  before  a 
separate  jury,  and  was  entiUed  to  his  single 
appeal  from  the  judgment;  and  also,  that,  if  a 
cross- petition  set  forth  only  evidence  of  claim- 
ant's title,  and  was  uncertain  in  the  description 
of  his  interest  in  the  property,  such  defect  was 

f round  for  demurrer,  but  did  not  justify  a 
ismissal  on  motion.  And,  in  the  third,  the 
petition  of  the  railroad  company, averring  that 
four  persons  named  had  or  claimed  an  interest 
in  a  tract  described,  and  there  being  no  other 
averment  in  the  petition  or  cross-petition  of 
separate  interests  in  such  parties,  a  finding  of 
the  gross  amount  to  be  paid  to  them  was  sua 
tained.  In  that  case,  also,  it  was  held  that 
certain  defects  alleged  to  exist  in  the  petition 
must,  to  be  taken  advantage  of,  be  challenged 
by  demurrer.  These  cases  all  indicate  that 
proceeding  under  the  Eminent  Domain  Act 
may  be  divided  into  distinct  controversies  be- 
tween the  railroad  company  and  each  party 
owning  or  having  a  separate  interest  in  any 
tract;  and  that  a*controversy,  thus  separated, 
is  to  proceed  according  to  the  ordinary  rules 
concerning  trials,  with  a  certainty  in  verdict 
and  a  finality  in  Judgment.  They  sustained 
the  conclusion  we  have  heretofore  expressed 
in  this  case. 

Tfie  judgrnent  wiU  be  revened  and  the  eaee 
remanded,  with  instructions  to  enter  a  Judg- 
ment in  terms  securing  to  Con  vers  the  amount 
of  the  damages  found  by  the  Jury. 

The  Chief  Justice  took  no  part  m  the  decision 
of  this  case. 


EDWARD  L.  HEDDEN,  late  Collector  of 
the  PoBT  OF  New  Tobk,  Ptff.  in  Err., 

V, 

WILLIAM  E.  ISELIN  bt  au 

(See  &  C.  Reporter's  ed.  «178-682.) 

Action  to  recover  duties  iUegaUy  exacted— evi-^ 
dence—rtfusal  to  direct  verdict—finding  qf 
jury. 

L  In  an  action  to  reoover  back  duties  illegally  ex- 
acted, it  was  not  error  to  receive  in  evidence  a 
paper  which  was  part  of  the  proceedings  before 
the  re-appraisers  and  which  was  put  in  to  show 
that  plalotiflS  had  protested  seasonably. 

2.  It  was  not  error  in  a  court  to  refuse  to  direct 
the  Jury  to  find  a  verdict  for  defendant,  where 
there  were  questions  of  fact  that  should  go  to  the 

Nora.— .^  to  Hen  of  TJfMed  States  for  duties,  see 
note  to  United  States  v.  Three  Hundred  and  Fifty 
Ohestsof  Tea«6:  TQB. 

As  to  action  to  recover  tMtik  duties  paidvnderpro' 
test:  protest^  how  nuide,  and  Us  ei^KX%  see  moit  to 
Greeley  v.  Thompsoo,  18:  8QT. 
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WUHami  t.  KirOand,  80  U.  8. 1 8  Wall.  806 
<80: 688);  Parker  w.  Overman,  69  U.  8. 18  How. 
140  (15:  818).  ^ 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

It  is  true  that  this  tax  deed  is  regular  in 
form,  but  there  is  do  coDuection  between  the 
•description  in  it  and  any  to  be  found  in  the 
assessment  roll;  and  it  has  been  held  by  the 
Supreme  Court  of  Florida,  that  the  limitation 
-section  does  not  prevent  a  suit  by  the  owner  to 
recover  lands  after  the  lapse  of  a  year,  when 
"the  calls  in  the  deed  ox  the  clerk  are  mate- 
rially different  from  the  lands  described  on  the 
rassessment  roll,  and  sold  by  the  collector." 
Camcrosi  v.  Lykes^  22  Fla.  687.  In  that  case 
it  appeared  that  on  the  assessment  roll  the 
lana  was  described  as  ''blocks  10, 12,  18  and 
16,"  while  the  deed  purported  to  convey 
"blocks  10,  12  and  18,  in  the  town  of  Tampa, 
und  according  to  the  general  map  of  said 
town."  In  the  opinion  the  court  said:  "The 
•description  of  the  land  on  the  assessment  roll 
is  an  important  element  in  the  purchaser's 
title,  and  it  must  be  sold  by  the  collector  and 
deeded  by  the  derk  in  accordance  with  such 
description.  .  .  .  The  statute  was  intended 
to  prevent,  after  the  lapse  of  a  year,  suits  by 
the  former  owner  for  recovery  of  lands  upon 
technical  grounds,  for  informalities  and  irreg- 
ularities in  the  proceedings.  It  contemplated 
that  the  deed  of  the  clerk  alluded  to  would  be 
twm7}  iQ  lands  assessed,  and  none  other.  The  clerk 
can  only  make  a  deed  to  the  lands  sold  by  the 
collector.  The  collector  can  only  sell  the 
lands  as  described  on  the  assessment  roll.  . .  . 
Sec.  20,  above,  only  extends  its  protection  to 
the  lands  assessed,  because  if  other  lands,  or 
lands  differing  materially  in  description,  are 
deeded  by  the  clerk,  the  deed  'is  not  a  deed 
made  in  pursuance  of  a  sale  of  land  for  taxes.' 
•nor  is  a  suit  for  the  recovery  of  possession 
thereof  a  suit  for  lands  sold  for  taxes." 

Griesom  v.  Furman,  22  Fla.  581,  the  diifer- 
•ence  between  the  description  on  the  assessment 
roll  and  in  the  tax  deed  consisted  simplv  in  a 
reversal  in  the  numbers  of  the  townwip  and 
range,  the  former  beine  "township  21,  range 
11,"  and  the  latter  "township  11,  range  21," 
but  it  was  held  that  the  deed  was  a  nullity. 
In  Townsend  v.  Edteards,  25  Fla.  582,  the  tax 
•deed  being  regular  in  form,  the  trial  court  had 
refused  to  permit  the  introduction  of  the  assess- 
ment roll  m  evidence.  The  Supreme  Court 
reversed  the  Judgment,  on  the  ground  of  error 
in  that  ruling,  thus  reaffirming  the  cases  in  22 
Florida.  In  Sloan  v.  Sloan,  25  Fla.  58,  an 
action  to  remove  a  doud  upon  the  title,  which 
•cloud  consisted  in  a  tax  deed,  it  appeared  that 
this  deed  was  regular  in  form,  but  it  having 
been  alleged  and  proved  that  the  assess- 
ment was  made  by  the  collector  of  revenue, 
and  not  by  the  assessor  of  taxes,  it  was  held 
that  the  deed  was  voidable  and  was  not  within 
the  protection  of  the  limitation  section  hereto- 
fore referred  to.  The  court  observed:  "If 
the  lands  were  assessed  on  the  roll  when  it 
went  into  the  hands  of  the  collector,  the 
•owner  was  presumed  to  know  It,  and  if  he  did 
not  pay  the  taxes  and  a  sale  was  made,  and  a 
•<)eea  executed,  he  was  also  charged  with  no- 
tire  of  the  consequences  which  the  statute  im- 
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posed  upon  him.  If  the  lands  were  not  npoe 
such  roU,  he  was  likewise  presumed  to  know 
it,  and  that  the  only  consequenoe  was  tkal 
they  would  be  assessed  the  next  year  m  wdl 
for  that  as  for  the  preceding  year,  bat  the  law 
did  not  call  upon  him  to  anUdpate  dtber  aa 
assessment  or  sale  by  the  collector  or  aubject 
him  to  the  provisions  of  the  sixty-third  aectioe 
on  account  of  such  assessment  or  sale.  This 
tax  deed  is  not  within  the  protection  of  the 
sixty-third  section,  but  is  a  cloud  upon  the  land 
described  in  it."  r 

In  Kansas  a  like  ruling  has  been  made  as  to 
the  necessity  of  a  conformity  of  the  deKrip- 
tion  in  the  tax  deed  to  that  on  the  asseasmenl 
roll  Bemtt  v.  Storch,  81  Kan.  488.  which 
ruling  was  followed  by  this  court  in  a  case 
coming  from  that  State — Stout  v.  Maetin,  139 
U.  S.  151  [85:  122].  It  follows,  therefoce, 
that  on  the  face  of  the  record  there  was  dis- 
closed no  assessment  or  sale  of  the  lands  de^ 
scribed  in  the  deed,  and  the  latter  must  fall 
within  the  condemnation  of  the  caaea  r^^ 
f erred  to. 

But  there  was  testimony  tending  to  riiow 
that  the  tract  in  controversy  was  sometimes 
called  in  the  communitv  the  "Alexander 
Spring  Creek  Grant,"  and  it  is  contended  by 

Slaintiff  in  error  that  an  assessment  by  this 
escription  was  sufficient,  and  iuataina  a  deed 
describing  the  land  with  official  aocuracj.  Wa 
cannot  assent  to  this  proposition.  The  land 
was  not  known  to  the  state  or  United  Sutea 
records  by  any  such  description.  A  history  of 
the  title  will  be  instructive.  While  Florida 
was  still  a  Spanish  province,  and  on  the  15th 
of  September,  1817,  Antonio  Huertas  petitioned 
the  governor  of  the  province  for  a  grant  of 
15,000  acres,  which  petition  was  on  the  same 
day  sustained,  and  a  decree  entered  that  auch 
a  grant  be  made.  On  the  18th  of  December, 
1820,  he  petitioned  for  a  survey  of  the  graot 
in  four  parcels,  one  being  of  10,400  acrea» 
which  was  approved  and  the  survey  made. 
After  the  annexation  of  Florida  and  prior  to 
the  year  1878,  by  proper  proceedings  in  the 
federal  court  under  the  authority  of  the  acts 
of  Congress,  the  title  to  this  tract  of  10,400 
acres  was  confirmed  to  Mosea  £.  Levy,  and  a 
survey  thereof  made  and  approved  by  the 
Surveyor- General  of  the  United  States  for  that 
State.  Township  and  range  lines  were  run 
through  the  tract  according  to  the  general 
rules  for  the  survey  of  public  lands  of  the 
United  States,  though  it  does  not  appear  that 
the  boundaries  of  these  lands  as  surveyed  coo- 
form  fully  to  such  lines.  So  upon  the  face  of 
the  United  States  records,  the  land  was  known 
either  as  the  Moses  £.  Levy  part  of  the  Hnir- 
tas  grant,  or  as  described  by  the  survey,  or  by 
the  township  and  range  numbers. 

Now.  the  second  clause  of  section  17,  chap. 
1718,  Laws  of  1869,  in  reference  to  Mtatm 
meats,  requires: 

"A  description  of  each  tract  or  parcel  of 
land  to  be  taxed,  specifying  under  appropriate  t 
heads  the  township,  range,  and  section  in 
which  the  land  lies,  or  if  divided  Into  lota  and 
blocks,  then  the  numbers  of  the  lot  and  Itlock, 
and  the  full  cash  ralue  of  each  loc,  tract  or 
parcel,  such  value  to  bo  taken  from  the  tax- 
payer under  oath." 
And  section  20  of  tbt  same  chapter,  provides; 

i4f  r.  s. 
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COD fonnity  with  the  views  of  the  Secretary, 
expressed  Id  the  circular,  the  re-appraisers  were 
not  a  court  to  hear  witnesses  ana  counsel;  that 
the  importers  would  have  a  right,  on  the  re- 
ftppraisement,  to  attend,  to  see  that  the  re-ap- 
praisers had  their  ^oods  and  to  call  attention 
to  any  of  the  qualities  of  the  goods;  that  the 
court  expressed  no  opinion  as  to  whether  the 
importers  would  have  the  right  to  see  such  tes- 
timony in  writing,  applicable  to  the  value  of 
the  goods,  as  the  re-appraisers  might  take;  that, 
on  the  testimony  of  the  witness  Bamett,  the 
Jury  might  think  that  the  importers  were  cut 
Oiff  from  a  fair  right  to  be  there  when  their 
goods  were  examined  (not  when  the  re-apprais- 
ers were  deliberating  as  to  the  value  of  the 
goods);  and  that  the  question  of  fact  as  to 
whether,  under  that  view,  there  had  been  a 
proper  re-appraisement  ought  to  go  to  the  Jury. 

If  the  finding  of  the  Jury  was  against  the 
weight  of  the  evidence,  the  remedy  was  by  a 
motion  for  a  new  trial,  which  does  not  appear 
to  have  been  made;  and  this  court  cannot  ex- 
ercise a  function  which  was  that  of  the  Jury. 

It  appears  by  the  record  that  the  importers, 
faa  September,  1886,  had  protested  to  the  col- 
lector, in  the  case  of  the  Belgenland,  against 
the  employment  of  Mr.  Roberts,  the  merchant 
appraiser,  on  the  ^ound  that  he  was  not  a 
discreet  and  experienced  merchant,  ^  familiar 
with  the  character  and  value  of  the  merchan- 
dise; that  they  made  the  protest  before  men-' 
tloned,  in  the  case  of  the  I^ormandie.  against 
BCr.  Booth,  the  merchant  appraiser  in  that 
(Base;  that  Mr.  Booth  was  a  manufacturer  of 
eOk  goods,  at  Paterson,  New  Jersey,  of  the 
eame  general  description  as  those  imported  by 
the  plaintiffs  on  the  Normandie;  that  there  was 
e  competition  between  such  goods  as  were  im- 
ported by  the  plaintiffs  by  the  Normandie,  and 
Ibose  manufactured  by  Mr.  Booth;  that  Mr. 
^Roberts  had  expressed  himself  personally  to 
Jfr.  BuDett,  in  conversation  at  different  times. 
Id  language  showing  strong  prejudice  jGigainst 
importers  generally  of  silR  goods,  and  had 

Secifically  stated  that  he  thought  most  of 
em  were  foreigners  in  league  with  foreigners 
en  the  other  side  for  the  receipts  of  merchan- 
dise at  the  port  of  New  York  at  a  price  a  great 
deal  less  than  the  goods  were  worth  on  the 
'ether  side;  that  it  could  only  be  through  a 
eombinatlon  that  they  could  get  the  goods  in 
-^tbat  way;  and  that  he  thought  the  whole  thing 
W%8  a  fraud. 

It  does  not  appear  by  the  bill  of  exceptions 
that  the  defendant  excepted  to  any  part  of  the 
charge  of  the  court  to  the  Jury;  but  he  pre- 
eented  to  the  court  seventeen  separate  requests 
to  charge  the  Jury,  in  regard  to  which  the  bill 
ef  exceptions  states  that  "the  court  declined 
'  to  charge  otherwise  than  as  already  charged, 
;  end  denied  each  of  such  requests  except  as 
Seharged;"  and  that  the  defendant  excepted  to 
.-jMch  of  such  rulings. 

f  It  is  assigned  for  error  that,  under  the  charge 
Icend  the  rulings  of  the  court,  the  Jury  was  per- 
fttiitted  improperly  to  find  that  the  re- appraisers 
^Md  not  act  upon  their  own  Judgment,  but 
fWen  controHea  by  outside  influences. 
f  The  eleventh  request  to  charge  was  as  fol- 
lows: "That  the  statute  empowers  the  Secre- 
^tvy  of  the  Treasury  to  establish  rules  and 
;  VPRnlfltions,  not  inoonsiBtent  with  the  laws  of 
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the  United  States,  to  secure  a  Just,  faithful, 
and  impartial  appraisal  of  all  merchandise  im- 
ported into  the  United  States."  The  court 
substantially  so  ruled  in  its  remarks  on  the  de- 
nial of  the  first  motion  to  direct  a  verdict  for 
the  defendant;  and  it  ruled  nothing  to  the  con- 
trary in  its  charge  to  the  Jury.  Judge  Wheeler 
was  the  judge  who  afterwards .  ruled  to  the 
same  effect  in  Auffmordt  y.  Hedden,  which  rul- 
ing was  affirmed  by  this  court  in  that  case,  in 
187  U.  S.  810  [84: 674].  The  judgment  in  the 
case  of  Auffmordt  v.  Redden  was  entered  in 
the  Circuit  Court  in  July,  1887.  The  present 
case  was  tried  in  December,  1886,  and  judg- 
ment was  entered  November  5, 1887.  Our  de- 
cision in  Avffmordt  v.  Redden  was  rendered 
December  8,  1890. 

We  see  nothing  in  the  conduct  of  the  trial 
in  the  present  case  which  is  contrary  to  the 
rulings  of  this  court  in  Auffmordt  v.  Redden. 
The  court,  in  its  charge  to  the  jury,  sustained 
the  instructions  of  the  Secretary  of  the  Treas- 
ury of  June  9,  1885,  and  did  not  say  anything 
to  the  contrary  of  what  were  afterwards  the 
rulings  of  this  court  in  Auffmordt  v.  Redden, 
and  said  that  the  importers  had  no  right  to  say 
that  certain  witnesses  should  be  produced  be- 
fore the  re-appraisers,  and  that,  although  the 
importers  had  the  right  to  have  a  fair  oppor- 
tunity to  show  their  goods  and  to  make  sug- 
gestions in  regard  to  Uiem,  they  had  no  right 
to  be  there  to  examine  witnesses  or  to  explore 
the  sources  of  the  information  of  the  re-ap- 
praisers, or  to  have  counsel  there,  as  such,  to 
cross-examine  witnesses  and  argue  the  case. 
It  also  charged  the  Jury  that  the  re-appraisers 
had  a  right  to  read  the  regulations. 

The  general  appraiser,  Mr.  Brower.  and  the 
merchant  appraisers,  Messrs.  Booth  and  Rob- 
erts, were  examined  as  witnesses  at  the  trial. 
The  instructioDS  in  the  circular  of  June  9, 
1885,  appear  to  have  been  regarded  by  the  re- 
appraisers  as  guiding  instructions  in  principle. 
But  the  question  submitted  to,  and  passed  up- 
on by,  the  Jury,  and  found  in  favor  of  the  [688^ 
plaintiffs,  was  whether  the  re-appraisers  "were 
controlled  by  some  outside  influence,  so  that 
they  didn't  act  their  own  judgment.'* 

Judgment  afflrmed. 


EZEEIEL  CLARE,  Piff.  in  Err., 

LEVERETT  B.  SIDWAY. 

(See  8.  C  Reporter's  ed.  68S-000.) 

Juritdietion  a$  to  amount— Joint  purchase  of 
land  does  not  create  partnership-— remitting 
part  of  verdict — instruction  to  jury, 

l.  Where  the  amount  involved  In  a  case  Is  not  only 

NOTB.— ^  to  JurisdkMon  in  the  United  Staten  Su- 
preme  CowU  iohere  federal  question  arises^  or  where 
are  drawn  in  question  statutes^  treai/u  or  ConstUu- 
Mon,  see  nates  to  Martin  v.  Hunter,  4: 97,  Matthews 
V.  Zane,  2: 664,  and  Williams  v.  Norris,  6:  STL 

Asto)wrisdietUmof  United  States  Supreme  Court 
to  declare  state  law  void  as  in  eonfitetwUh  state  eon- 
ftftiiMofi;  to  redss  decrees  of  Stats  eonjurts  as  to  eon' 
atruetfofi  of  state  Imct,  see  notes  to  Hart  v.  Lam- 
phire,  7:  679,  and  Commercial  Bank  of  Ginoinnati 
y.  Buokinffham,  12:  IM. 
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way,  asklDg  an  appropriation  of  the  lands 
therefor,  and  an  ascertainment  of  the  damages; 
and  cross-  petitions  by  Convers,  alleging  that 
he  was  the  owner  of  particular  tracts  described 

imM]  within  this  right  of  way,  and  the  damages 
which  he  woold  sustain  by  their  appropriation 
by  the  railroad  company,  and  praying  compen- 
sation therefor.  To  the  averments  in  the  plead  • 
inirs  on  either  side  there  was  no  formal  denial, 
and  upon  these  pleadings  the  case  went  to  trial. 
The  jury  found  th£  amount  of  damages  to  be 
$12,000.  The  verdict,  after  describing  the 
lands,  recited:  "And  that  the  owners  and 
parties  interested  therein  are  entitled  to  the  sum 
of  twelve  thousand  dollars,  the  value  of  the 
land  taken  and  all  improvements  thereon.  In 
full  compensation  for  the  same  "  Upon  such 
verdict  the  plaintiff  in  error  moved  for  a  judg- 
ment in  his  favor  for  $12,000.  the  total  amount 
of  the  damages;  but  this  was  refused,  and  the 
judgment  which  was  entered  ignored  him.and 
decreed  that  for  the  particular  tracts  described 
*Hhe  sum  of  money  awarded  by  the  jury  in  and 
by  their  said  verdict  to  the  owners  and  parties 
interested  in  the  property  above  described  is  a 
lust  compensation  for  the  taking  of  said  prem- 
ises for  the  railroad  purposes  of  the  petitioner 
herein  and  for  all  damages  to  property  not 
taken.  And  it  is  further  ordered  that  the  peti- 
tioner pay  to  the  county  treasurer  of  Cook 
County,  Illinois,  for  the  benefit  of  the  owners 
and  parties  interested  in  the  premises  above 
described,  the  sum  of  twelve  thousand  dollars 
($12,000).  beinff  the  amount  awarded  by  said 
jury  in  and  by  tneir  said  verdict  It  is  further 
ordered,  adjudged  and  decreed  that  upon  the 
making  of  said  payment  to  the  said  county 
treasurer,  the  petitioner,  the  Atchison/Topeui 

•  &  Santa  F6  Kailroad  Companv  In  Chicago, 

may  enter  upon  the  premises  above  described 
and  the  use  of  the  same  for  railroad  purposes." 
To  reverse  such  judgment,  Converssued  out  a 
writ  of  error  from  this  court* 

Mr.  Charles  M.  Storfl^s,  for  plaintiff 
In  error: 

Proceedings  under  Rev.  Stat  DL  chap.  4^ 
Eminent  Domain,  divest  the  title  only  of  the 
owner  or  paxty  in  interest  brought  before  the 
court  in  penonam.    They  cannot  avail  in  rem 
beyond  such  title. 

Rev.  Stat.  HI.  chap.  47;  |§  2,  8,  4.  6,  11; 
Bawnan  t.  Venice  d  O.  R  Cb.  102  HI.  459 ; 
Johneon  v.  Fremort  dM.ILRCo.4  West. 
Rep.  112, 116  HI.  621;  Oiieoffo  A  A.  R  Co.  y. 
Bmith,  78  lU.  96. 

Such  proceedings  are  etricH  Jurii.  The 
record  must  afl9rmatively  show  oomplianoe 
with  the  statute. 

Ohieaifo  dtN.W.R  Co.  T.  Qalt,  188  HI  657; 
Reed  V.  Ohio  d  M.  R  Oo.  126  HI.  48:  Bydop 
V.  Finch,  99  HI.  171;  Chicago  db  A.  R  Co.  y. 
Smith,  78  HL  96;  Kankakee  S  8.  R  Co.  r. 
Siraut,  102  HL  666. 

In  such  proceedings  the  compensation  must 
be  ascertained  by  a  jury. 

Const.  1870,  art  2.  S  18;  Bdople  t.  Me- 
Boberte.  62  HI  88;  Kine  t.  Dtfenbaugh,  64  HI. 
291:  ^dop  T.  Finch,  99  HL  171. 

The  privilege  of  a  aeveral  asoertaiomeat  of 
compensation  la  the  well  settled  right  and 
praciioe  under  the  statute,  and  the  court  could 
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not  lawfully  so  charge  the  Jury  aa  to 
to  Convers. 

Atchison.  T.  d  S,  F.  R  Of.  t.  flrfwaftfar,  f 
L.  R  A.  422.  127  HL  144;  Chicagodt&R  Ck 
V.  Dreecl  110  HL  89;  Becker  t.  ChieoM  R  S 
Q.  R  Co.  126  HI.  486;  Chicago,  B,  H^  R  R 
Vo.  V.  Catholic  Biehopcf  Chicago,  8  WesC  Rep. 
881. 119  HI.  525;  Chicago  d  A.  R  t>  ▼.  Gotfd- 
win.  111  HL  278;  Booker  t.  Venice  dt  O.  R 
Co,  101  HL  838;  FUherr.  Chicago  dRR  Oo, 
104  HL  828. 

The  court  should  have  charged  to  the  fasj 
the  ascertainment  of  Convert^  compen«aioa 
and  damages  as  the  owner  in  fee. 

lit,  Louie  dARRCo.v.  TeUre,  68  HL 
145;  Peoria  db  R  I.  R  Co.  y.  Brg^mt,  37  BL 
475;  Chicago  dl.RCo.  v.  Uopkine.  90 IIL  816; 
Peoria  P.  db  J.  R  Co.  v.  Laurie,  «;3  HI  M4; 
Mt.  Sterling  v.  Oivene,  17  HL  255;  KeiU  v. 
Keith.  104  HI.  897. 

Mesers.  Norman    WOUawu  and 
8.  Holt,  for  defendant  in  error: 

The  verdict  and  Judgment  are  right 

The  jury  has  nothing  to  do  with  any 
tion  except  the  amount  of  compenaatioQ. 

Smith  V.  Chicago  dbW.LR  Co.  105  HL  511; 
South  Park  Oomre.  V.  Todd,  112  HL  879;  £fc»fy 
V.  CentraUa  d  C.  R  Co.  10  West  Rep.  806. 
121  HL  267;  CtHare  v.  Chicago.M.  dN.  R  Ce. 
(HL)  Oct  81. 1H91;  De  Buot  r.  Freeport  d  M 
i?.  A  Cb.  Ill  HL  5(»;  QalenadRW.  ROo.y. 
Baelam,  78  IIL  494;  Chicago  dW.LROo.^. 
Prueeing,  96  HL  208;5ifMr  v.  Ohieago,8i  F,  d 
a  B.  Cb.  11  West  Rep.  726,  128  HL  298; 
OragvifledM.  R  Co.  v.  0%r£i^.92  IIL  887. 

The  Legislature  has  expressly  prescribed  the 
precise  method  adopted  in  this  case. 

Hyslop  V.  Finch,  99  HL  171;  Hmrwood  v. 
Bloomington,  18  West  He^  878,  124  HL  «; 
Phoebe  V.  Jag,  Breeae,  207;  Kance  t.  Bmari, 
Breeae,  188;  Anaereon  v. Chicago,  B.  d  Q.RCk. 
4  West.  Rep.  157. 117  HI.  29;  Young  w.  Steane^ 
91  HI.  221;  Psople  v.  Haeetwood,  8  West  Bep. 
588,  116  HL  819;  St.  Peter'e  R  a  Om^.  ▼. 
Germain.  104  HL  445. 

There  is  no  defect  of  JurisdIctloD. 

Bameg  v.  Latham,  108  U.  &  906  (M:  514h  i 
Chicago  v.  Hutchineon,  15  Fed.  Rep.  Ut;  U. 
S.  Rev.  Stat  §701;  New  Ortemne  Im.  O. 
V.  Piaggio.  88  U.  a  16  WalL  878  Mi  S9B); 
Oermania  F.  In*.  Oo.  t.  BsfMi^  79  U.  &  12 
WalL  488  (20:  442). 

Mr.  Justice  Brewer  deHvered  tbe  opiato 
of  the  court: 

Tbe  single  question  In  this  caae  Is,  whether 
the  verdi^  and  judgment  reqwoded  to  the 
issues  tendered  by  the  pleadings.  A  bill  of  ex- 
ceptions was  prepared,  showing  that  the  tertl- 
mony  presented  to  the  Jury  was  staiply  as  to 
the  damages  resulting  from  the  spptopnstta 
of  the  proposed  right  of  way  by  tae  rsOrosd 
company:  and  that  no  testtaooy  was  oflenC 
bv  Convera  as  to  the  extent  sad  astave  oC  Us 
title,  and  none  by  the  raOrosd  coospsay  ia  aay 
manner  chaDenghif  It  By  the  exf  ess  ka- 
guage  of  the  veraict  the  smooat  fovad  by  the  [W 
Tury  was  the  total  amount  of  oompeosalloa  dat 
for  the  apinopriatioB  of  thia  right  of  wtf 
though  tbe  psrtlcnlar  tracts  dsmed  hy  0>a- 
▼eriL  AathiU  matter  was  pfopei  It  deleradasd. 
there  la  no  necessity  for  a  aew  tnal,  or  fonhcr 
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eoDfonnity  with  the  views  of  the  Secretary, 
expressed  in  the  circular,  the  re-appraisers  were 
not  a  court  to  bear  witnesses  ana  counsel;  that 
the  importers  would  have  a  right,  on  the  re- 
ftppraisement,  to  attend,  to  see  that  the  re-ap- 
praisers had  their  ^oods  and  to  call  attention 
to  any  of  the  quahties  of  the  goods;  that  the 
court  expressed  no  opinion  as  to  whether  the 
importers  would  have  the  right  to  see  such  tes- 
tliDony  in  writing,  applicable  to  the  value  of 
the  goods,  as  the  re-appraisers  might  take;  that, 
on  the  testimony  of  the  witness  Bamett,  the 
Jury  might  think  that  the  importers  were  cut 
off  from  a  fair  right  to  be  there  when  their 
goods  were  examined  (not  when  the  re-apprais- 
ers were  deliberating  as  to  the  value  of  the 
goods);  and  that  the  question  of  fact  as  to 
whether,  under  that  view,  there  had  been  a 
pvoper  re-appraisement  ought  to  go  to  the  Jury. 

If  the  finding  of  the  jury  was  against  the 
weight  of  the  evidence,  the  remedy  was  by  a 
motion  for  a  new  trial,  which  does  not  appear 
to  have  been  made;  and  this  court  cannot  ex- 
ercise a  function  which  was  that  of  the  Jury. 

It  appears  by  the  record  that  the  importers, 
faa  September,  1886,  had  protested  to  the  col- 
lector, in  the  case  of  the  Belgenland,  against 
the  employment  of  Mr.  Roberts,  the  merchant 

Spraiser,  on  the  ^ound  that  he  was  not  a 
icreet  and  experienced  merchant,  ^familiar 
with  the  character  and  value  of  the  merchan- 
dte;  that  they  made  the  protest  before  men-* 
tioned,  in  the  case  of  the  I^ormandie,  against 
ICr.  Booth,  the  merchant  appraiser  in  that 
ease;  that  Mr.  Booth  was  a  manufacturer  of 
eOk  goods,  at  Paterson,  New  Jersey,  of  the 
eame  general  description  as  those  imported  by 
the  plaintiffs  on  theNormandie;  that  there  was 
m  competition  between  such  goods  as  were  im- 

Sorted  by  the  plaintiffs  by  theNormandie,  and 
ose  manufactured  bv  Mr.  Booth;  that  Mr. 
Hoberts  had  expressed  himself  personally  to 
Jfr.  Bamett,  in  conversation  at  different  times, 
is  language  showing  strong  prejudice  jGigainst 
importers  generally  of  silR  goods,  and  had 

Secifiodly  stated  that  he  thought  most  of 
em  were  foreigners  in  league  with  foreigners 
on  the  other  side  for  the  receipts  of  merchan- 
dise at  the  port  of  New  York  at  a  price  a  great 
deal  less  than  the  goods  were  worth  on  the 
^:iOther  side;  tiiat  it  could  only  be  through  a 
ieomblnation  that  they  could  get  the  goods  in 
"ttat  way;  and  that  he  thought  the  whole  thing 
rw%8  a  fraud. 

*'  It  does  not  appear  by  the  bill  of  exceptions 
liSbAi  the  defendant  excepted  to  any  part  of  the 
^eharge  of  the  court  to  the  jury;  but  he  pre- 
^eentra  to  the  court  seventeen  separate  requests 
^}to  charge  the  Jury,  in  regard  to  which  the  bill 
Liief  exceptions  states  that  "the  court  declined 
fto  charge  otherwise  than  as  already  charged, 
tend  denied  each  of  such  requests  except  as 
barged;"  and  that  the  defendant  excepted  to 
fjimch  of  such  rulings. 

p-  It  is  assigned  for  error  that,  under  the  charge 
pvid  the  rulings  of  the  court,  the  jury  was  per- 
Itted  improperly  to  find  that  the  re- appraisers 
i  not  act  upon  their  own  judgment,  but 
jxe  controllea  by  outside  influences. 
The  eleventh  request  to  charge  was  as  fol- 
wa:  "That  the  statute  empowers  the  Secre- 
ly  of  the  Treasury  to  establish  rules  and 
Furimlfltlons,  not  inconsistent  with  the  laws  of 


the  United  States,  to  secure  a  just,  faithful, 
and  impartial  appraisal  of  all  merchandise  im- 
ported into  the  United  States."  The  court 
substantiallv  so  ruled  in  its  remarks  on  the  de- 
nial of  the  first  motion  to  direct  a  verdict  for 
the  defendant;  and  it  ruled  nothing  to  the  con- 
tracy  in  its  charge  to  the  jury.  Judge  Wheeler 
was  the  judge  who  afterwards .  ruled  to  the 
same  effect  in  Auffmordt  v.  Redden,  which  rul- 
ing was  affirmed  by  this  court  in  that  case,  in 
187  U.  S.  810  [84: 674].  The  Judgment  in  the 
case  of  Auffrnordt  v.  Redden  was  entered  in 
the  Circuit  Court  in  July,  1887.  The  present 
case  was  tried  in  December,  1886,  and  judg- 
ment was  entered  November  5, 1887.  Our  de- 
cision in  Avffmordt  v.  Redden  was  rendered 
December  8,  1890. 

We  see  nothing  in  the  conduct  of  the  trial 
in  the  present  case  which  is  contrary  to  the 
rulings  of  this  court  in  Auffmordt  v.  Redden. 
The  court,  in  its  charge  to  the  jury,  sustained 
the  instructions  of  the  Secretary  of  the  Treas- 
ury of  June  9,  1885,  and  did  not  say  anything 
to  the  contrary  of  what  were  afterwards  the 
rulings  of  this  court  in  Auffmordt  v.  Redden, 
and  said  that  the  importers  had  no  right  to  say 
that  certain  witnesses  should  be  produced  be^ 
fore  the  re-appraisers,  and  that,  although  the 
importers  had  the  right  to  have  a  fair  oppor- 
tunity to  show  their  goods  and  to  make  sug- 
gestions in  regard  to  Uiem,  they  had  no  right 
to  be  there  to  examine  witnesses  or  to  explore 
the  sources  of  the  information  of  the  re-ap- 
praisers, or  to  have  counsel  there,  as  such,  to 
cross-examine  witnesses  and  argue  the  case. 
It  also  charged  the  jury  that  the  re-appraisers 
had  a  right  to  read  the  regulations. 

The  general  appraiser,  Mr.  Brower,  and  the 
merchant  appraisers,  Messrs.  Booth  and  Rob- 
erts, were  examined  as  witnesses  at  the  trial. 
The  instructions  in  the  circular  of  June  9, 
1885,  appear  to  have  been  regarded  by  the  re- 
appraisers  as  guiding  instructions  in  principle. 
But  the  question  submitted  to,  and  passed  up- 
on by,  the  Jury,  and  found  in  favor  of  the  [688] 
plaintiffs,  was  whether  the  re-appraisers  "were 
controlled  by  some  outside  influence,  so  that 
they  didn't  act  their  own  judgment." 

Judgment  afflrmed. 


EZEEIEL  CLARK,  Piff,  in  Err., 

LEVERETT  B.  SIDWAY. 

(See  8.  C  Reporter*!  ed.  68S-000.) 

Juriidtetion  as  to  amount— Joint  purchase  of 
land  does  not  create  partnership— remitting 
part  of  verdict — instruction  to  jury, 

V,  Where  the  amount  involved  in  a  case  Is  not  only 

NOTB.— ^  to  JuriBdkMon  in  the  United  States  Su- 
preme  (JcurU  where  federal  question  arises^  or  iohere 
cure  drawn  in  question  statutes^  treai/u  or  Constitu- 
Mon,  see  notee  to  Martla  v.  Hunter,  4: 97,  Matthews 
V.  Zane,  2:  (K4,  and  Williams  v.  Norris,  8:  STL 

AstofwrisdietUmof  United  States  Supreme  Court 
to  declare  stats  law  void  as  in  eonfitet  with  stats  con- 
stitution; to  revise  dserees  of  stats  eowts  as  to  eon- 
struetion  of  stats  Imct,  see  notes  to  Hart  v.  Lam- 
phire,  7:  679,  and  Commercial  Bank  of  Ginoinnati 
V.  Buckingham,  12:  IM. 
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K  U  tteAadtoffof  the  Juiywas  agsliift  the 
mtUfist  of  wTlitneo,  the  remedy  wa  hj  a  motton 
for  a  newf  tfteL 

t.  A  judffnieot  for  dnttes  Illegally  exacted  will  not 
be  reversed  because  the  jury  was  permitted  to 
flud  and  did  find  that  the  re-appraisers  were  con- 
trolled by  outside  influences  so  they  did  not  act 
upon  their  own  judirment,  where  there  was  no 
exception  to  the  oharye  of  the  jury. 

fNo.  144.] 
Argued  and  SubmiUed  Jan.  7, 189t.    Decided 

Jan.  £6, 189i. 

rr  EKROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Kew  York,  to  reyiew  a  ludgment  for  the  plain- 
tiffs for  the  amount  of  duties  illegally  exacted. 
Afflrmed. 

The  facta  are  stated  in  th )  opinion. 

Mr,  A*  Z.  Parker,  AeU.  AUy.  Oen.,  for 
plaintiff  in  error. 

Mr.  Francis  I<ynde  Stetson  for  defend- 
ants in  error. 

Mr.  Juitiee  BlatehfoK^  deliTered  theopin* 
ion  of  the  court: 

This  is  an  action  at  law,  brought  in  the  Su- 
preme Court  of  the  State  of  New  York,  in 
June,  1886,  by  William  B.  Iselin,  John  Q. 
Neeser,  and  Alfred  Yon  Der  Muhl,  against 
Edward  L.  Hedden,  collector  of  the  port  of 
New  York,  and  removed  by  the  defendant  into 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  to  recover  the 
sum  of  12.124.14,  with  interest  from  June  26, 
1886,  as  an  alleged  excess  of  customs  duties, 
paid  under  pro^t,  on  the  importation  of  silks 
Dv  the  steamer  Normandie,  entered  June  20. 
1886,  and  of  satins  composed  of  cotton  and  silk, 
by  the  steamer  Belgenland,  entered  June  18, 
1885.  The  case  was  tried  before  Judoe  Wheeler 
and  a  jury,  in  December,  1886,  and  the  iurv 
found  a  verdict  for  the  plaintiffs  for  $2,124.14, 
on  which  a  Judgment  was  entered  for  them  for 
that  amount  and  coats,  November  5, 1887.  To 
review  that  Judgment,  the  defendant  has 
brought  a  writ  of  error. 

On  the  appraisement  of  the  goods,  they  had 
been  increased  in  valuation  more  than  ten  per 
cent  above  the  invoice  valuation,  and  addition- 
al duty  and  a  penal  duty  being  imposed  in  each 
case,  the  importers  asked  for  a  re-appraisement, 
pursuant  to  statute,  before  the  general  apprais- 
er and  a  merchant  appraiser. 

No  quet^tion  of  the  classification  or  ratinff  of 
the  goods  imported  was  presented;  but  tbeim- 
porters  claimed  that,  in  the  re-appraisement 
proceedings  they  were  denied  rights  which 
were  secured  to  them  by  law.  The  court  re- 
marked, in  its  charge  to  the  Jury:  "The  only 
question  we  have  to  try  is,  whether  there  has 
been  a  substantial  re-appraisement  according  to 
the  law  and  according  to  the  rights  of  these 
importers;  **  and  the  court  stated  the  questions 
which  it  submitted  to  the  Jury  as  follows:  '  *If 
the  plaintifb  were  not  cut  off  from  anr  aub- 
staotial  right  and  the  appraisers  folio wea  their 
own  Judgment  and  discretion  fairly  and  really, 
then  retom  a  verdict  for  defendants.  If  the 
appraieera  were  oontrolled  by  aome  outside  in* 
fluence,  ao  that  they  didn't  act  their  own  Judg- 
ment, mm  return  a  verdict  for  the  plaintiffs. 
Or,  if  the  plaintifEs  were  out  off  from  their  fair 
ohanoa  to  bt  Ihefe  when  the  appraiaal  waa 
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madsL  from  aeetog  their  gooda  and  p^*»*faif 
out  the  quality  to  the  afwraiaera,  tiwa  return  a 
verdict  for  the  idaintiffa.^ 

The  ilrat  error  allttsed  hj  tbe  def tednt  ia 
that  the  ooort  erred  in  admitting,  imdflr  objec- 
tion, a  paper  of  proteat  filed  with  the  le- 
appraisers  during  the  proceedings  in  i«^»ectl» 
the  re-appraisement  of  the  gooda  imported  by 
the  Normaodie.  A  witness,  Mr.  Baniett^wha 
liad  represented  the  phdntiln  in  the  pmeed- 
inga  and  had  chan^  of  the  two  impoctattea 
throughout,  teatifled  that,  at  the  time  of  tha 
re-appraisement,  he  delivmd  to  Mr.  Brower, 
the  general  appndser,  a  written  paper,  ad- 
dressed to  the  latter  and  the  merchant  apprais- 
er, a  copy  of  which  appeara  in  the  bill  of  ez- 
ceptiona,  atating  that  the  importera  demanded 
to  be  preaent  during  the  re-appralaemeot  and 
to  present  personally,  as  well  aa  by  their  em- 
plov^  and  their  acents,  and  also  by  witnesses 
desired  to  be  fumiBhed,  fully  informed  upon 
the  subject-matter,  testimony  aa  to  the  tma 
dutiable  value  of  the  importatioo  by  the  Nor- 
mandie, and  to  have  reasonable  opportunity  to 
croaa-ezamine  witneases  and  to  test  and  die- 
prove  testimony  to  be  introduced  against  tha 
oorrectoeaa  of  the  invoice;  and  alleging  that 
the  merchant  appraiser,  Mr.  Booth,  was  not 

?[ualifled  to  act  under  .the  statute.  The  de- 
endant  objected  to  the  admission  uf  that  paper 
in  evidence,  as  incompetent,  irrelevant,  and 
immaterial;  but  the  objection  waa  overruled 
and  the  defendant  excepted. 

We  see  no  error  in  receiving  the  paper  la 
evidence.  Itwaspartoftheprooeedinpwhkh 
took  place  before  the  re-appraisera,  and  appears 
to  have  been  preaented  to  them  for  the  purpoaa 
of  showiuff  what  rights  the  importers  daimed, 
and  especudly  their  claim  that  the  merciiant 
appraiser  was  not  quattHed.  It  waa  objected 
to  as  a  whole;  and  it  waa  not  put  In  aa  evi- 
dence that  the  importers  had  the  rights  which 
they  thus  claimed,  but  merely  to  show  that 
they  had  protested  seasonably. 

n  is  also  assigned  for  error  that  the  ooort 
ought  to  have  directed  the  Jury  to  find  a  ver- 
dict for  the  defendant.  At  the  doae  of  the 
plaintiffs'  testimony,  the  defendant  moved  the 
court  to  direct  such  a  verdict.  But  the  court 
declined  to  do  so.  The  defendant  excepted, 
and  then  put  in  his  evidence,  and,  at  the  dose 
of  the  evidence  on  both  side«,  be  renewed  his 
motion  for  the  direction  of  a  verdict  for  him, 
on  the  ground  that,  on  the  whole  eviitence,  the 
plaintiffs  were  not  entitled  to  recover.  That 
motion  was  denied,  and  the  defendant  excepted. 

The  bill  of  exceptions  does  not  atate  that  it 
contaioa  the  whole  of  the  evidence.  In  deny- 
ing the  motion  which  waa  thus  made  at  taa 
dose  of  the  plaintiffs'  testimony,  the  ooort, 
having  beard  full  argument  on  the  point  en 
both  ndes,  referred  to  a  drcular  from  the  Sec- 
retary of  the  Treasury,  which  had  been  read 
in  evidence  and  is  set  forth  at  length  In  the  bfll 
of  exceptions,  dated  June  9,  1886,  and  being 
No.  6067,  on  the  subject  of  the  re-appraiium  1 1 
of  merchandise,  and  directed  to  the  general  ap- 
praiser at  New  York  dty,  and  the  malarial 
parts'of  which  are  set  forth  at  length  on  pagaa 
816,  817,  and  818  in  the  report  oTtht  cnm  el 
Au^TinordiY.  EMen,  1870.  a  810 [M:  fMJ. 
The  oonrt  aald,  in  iuremarkadenyinf  the  m> 
tion  for  a  verdirt  for  the  defaodaii,  that  In 
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eoDformity  with  the  views  of  the  Secretary, 
expressed  in  the  circular,  the  re-appraisers  were 
not  a  court  to  hear  witnesses  ana  counsel ;  that 
the  importers  would  have  a  right,  od  the  re- 
•ppraisement,  to  attend,  to  see  that  the  re-ap- 
praisers had  their  ^oods  and  to  call  attention 
10  any  of  the  qualities  of  the  goods;  that  the 
court  expressed  no  opinion  as  to  whether  the 
importers  would  have  the  ri^ht  to  see  such  tes- 
timony in  writing,  applicable  to  the  value  of 
the  goods,  as  the  re-appraisers  might  take;  that, 
on  me  testimony  of  the  witness  Bamett,  the 
Jury  might  think  that  the  importers  were  cut 
off  from  a  fair  right  to  be  there  when  their 
goods  were  examined  (not  when  the  re-apprais- 
ers were  deliberating  as  to  the  value  of  the 
goods):  and  that  the  question  of  fact  as  to 
whether,  under  that  view,  there  had  been  a 
proper  re-appraisement  ought  to  go  to  the  Jury. 

If  the  finding  of  the  Jury  was  against  the 
weight  of  the  evidence,  the  remedy  was  by  a 
motion  for  a  new  trials  which  does  not  appear 
to  have  been  made;  and  this  court  cannot  ex- 
ercise a  function  which  was  that  of  the  Jury. 

It  appears  by  the  record  that  the  importers, 
faa  September,  1886,  had  protested  to  the  col- 
lector, in  the  case  of  the  Belgenland,  against 
the  employment  of  Mr.  Roberts,  the  merchant 
eppndser,  on  the  ground  that  he  was  not  a 
discreet  and  expenenced  merchant,  ^  familiar 
with  the  character  and  value  of  the  merchan- 
dise; that  they  made  the  protest  before  men-' 
tioned,  in  the  case  of  the  I^ormandie,  against 
ICr.  Booth,  the  merchant  appraiser  in  that 
ease;  that  Mr.  Booth  was  a  manufacturer  of 
■Ok  goods,  at  Paterson,  New  Jersey,  of  the 
game  general  description  as  those  imported  by 
the  plaintiffs  on  theNormandie;  that  there  was 
e  competition  between  such  goods  as  were  im- 

Sirted  by  the  plaintiffs  by  theNormandie,  and 
ose  manufactured  by  Mr.  Booth;  that  Mr. 
Hoberts  had  expressed  himself  personally  to 
Jfr.  Bamett,  in  conversation  at  different  times, 
is  language  showing  strong  prejudice  against 
importers  generally  of  sUr  goods,  and  had 

Seciflodly  stated  that  he  thought  most  of 
em  were  foreigners  in  league  with  foreigners 
on  the  other  side  for  the  receipts  of  merchan- 
dise at  the  port  of  New  York  at  a  price  a  great 
deal  less  than  the  goods  were  worth  on  the 
Mher  side;  that  it  could  only  be  through  a 
tombination  that  they  could  get  the  goods  in 
ttat  way;  and  that  he  thought  the  whole  thing 
W%8  a  fraud. 

It  does  not  appear  by  the  bill  of  exceptions 
ihat  the  defendant  excepted  to  any  part  of  the 
;iBbarge  of  the  court  to  the  Jury;  but  he  pre- 
^pented  to  the  court  seventeen  separate  requests 
te  charge  the  Jury,  in  regard  to  which  the  bill 
isf  exceptions  states  that  "the  court  declined 
4o  charge  otherwise  than  as  already  charged, 
ted  denied  each  of  such  requests  except  as 
l^aiged;"  and  that  the  defendant  excepted  to 
dech  of  such  rulings. 

^   It  is  assigned  for  error  that,  under  the  charge 

llpDd  the  rulings  of  the  court,  the  jury  was  per- 

1tted  improperly  to  find  that  the  re- appraisers 

1  not  act  upon  their  own  Judgment,  but 

■se  controHea  by  outside  influences. 

The  eleventh  request  to  charge  was  as  fol- 

i:    "That  the  statute  empowers  the  Secre- 

of  the  Treasury  to  establish  rules  and 

Ifltions,  not  inoonsistent  with  the  laws  of 
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the  United  States,  to  secure  a  Just,  faithful, 
and  impartial  appraisal  of  all  merchandise  im- 
ported into  the  United  States."  The  court 
substantiallv  so  ruled  in  its  remarks  on  the  de- 
nial of  the  first  motion  to  direct  a  verdict  for 
the  defendant;  and  it  ruled  nothing  to  the  con- 
trary in  its  charge  to  the  Jury.  Judge  Wheeler 
was  the  judge  who  afterwards  .ruled  to  the 
same  effect  in  Auffmordt  v.  Hedden,  which  rul- 
ing was  affirmed  by  this  court  in  that  case,  in 
187  U.  S.  810  [84: 674].  The  Judgment  in  the 
case  of  Aujfmordt  v.  Hedden  was  entered  in 
the  Circuit  Court  in  July,  1887.  The  present 
case  was  tried  in  December,  1886,  and  judg- 
ment was  entered  November  5, 1887.  Our  de- 
cision in  Avffmordt  v.  Hedden  was  rendered 
December  8,  1890. 

We  see  nothing  in  the  conduct  of  the  trial 
in  the  present  case  which  is  contrary  to  the 
rulings  of  this  court  in  Aujfmordt  v.  Hedden. 
The  court,  in  its  charge  to  the  jury,  sustained 
the  instructions  of  the  Secretary  of  the  Treas- 
ury of  June  0,  1885,  and  did  not  say  anything 
to  the  contrary  of  what  were  afterwards  the 
rulings  of  this  court  in  Auffmordt  v.  Hedden, 
and  said  that  the  importers  had  no  ri^ht  to  say 
that  certain  witnesses  should  be  produced  be^ 
fore  the  re-appraisers,  and  that,  although  the 
importers  had  the  right  to  have  a  fair  oppor- 
tunity to  show  their  goods  and  to  make  sug- 
gestions in  regard  to  Uiem,  they  had  no  right 
to  be  there  to  examine  witnesses  or  to  explore 
the  sources  of  the  information  of  the  re-ap- 
praisers, or  to  have  counsel  there,  as  such,  to 
cross-examine  witnesses  and  argue  the  case. 
It  also  charged  the  Jury  that  the  re-appraisers 
had  a  right  to  read  the  regulations. 

The  general  appraiser,  Mr.  Brower,  and  the 
merchant  appraisers,  Messrs.  Booth  and  Rob- 
erts, were  examined  as  witnesses  at  the  trial. 
The  instructions  in  the  circular  of  June  9, 
1885,  appear  to  have  been  regarded  by  the  re- 
appraisers  as  guiding  instructions  in  principle. 
But  the  question  submitted  to,  and  passed  up- 
on by,  the  Jury,  and  found  in  favor  of  the  [6881 
plaintiffs,  was  whether  the  re-appraisers  "were 
controlled  by  some  outside  influence,  so  that 
they  didn't  act  their  own  judgment." 

Judgment  afflrmed. 


BZBKIEL  CLARK,  Piff.  in  Efrr., 

LEVERETT  B.  SIDWAY. 

(See  8.  Q,  Beporter*s  ed.  688-600.) 

Juriidietion  a$  to  amount— Joint  purchtue  of 
land  does  not  create  partnership — remitting 
part  of  verdict — instruction  to  jury, 

X,  Where  the  amount  involved  In  a  case  Is  not  only 

NOTB.— ^  to  JuiiMdietion  in  the  United  Staten  Su- 
preme Court,  where  federal  question  arises^  or  where 
are  dra/wn  in  question  statutes^  treai/u  or  ConsUtu- 
Mon,  see  notes  to  Martin  v.  Hunter,  4: 97,  Matthews 
V.  Zane,  fk  664,  and  Williams  v.  Norris,  6:  STL 

Asto)wrisdietUmof  United  States  Supreme  Court 
to  declare  state  law  void  as  in  eonfitet  with  state  con- 
stitution; to  revise  decrees  of  state  courts  as  to  con- 
struetion  of  state  Imct,  see  notes  to  Hart  v.  Lam- 
phire,  7:  679,  and  Commercial  Bank  of  Ginoinnati 
V.  Buokinffham,  12:  IM. 
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the  amount  of  the  judgment  affninstpUdiitiff  in 
error,  which  he  seeks  to  get  rid  of  by  the  writ  of 
error,  but  it  is,  in  addition,  the  amount  whioh  he 
claims  as  a  counterclaim,  and  the  aggregate  is 
over  $6,000,  this  court  has  jurisdiction. 

IL  A  joint  purchase  of  the  land,  by  two,  does  not 
constitute  a  copartnership  in  respect  thereto;  nor 
does  an  agreement  to  share  the  profits  and  losses 
on  the  sale  of  land  create  a  partnership;  the  par- 
ties are  only  tenants  in  common. 

1.  The  defendant  has  no  right  to  complain  of  the 
action  of  the  court  in  allowing  the  plaintiff  to  re- 
mit all  of  the  yerdict  in  excess  of  $4,000  where  the 
verdict  embraced  items  which  were  not  properly 
allowable. 

•  It  is  not  error  In  the  trial  oonrt  to  inform  the 
jury  after  they  have  agreed  upon  a  verdict  in 
favor  of  the  plaintiff,  of  the  amount  of  damages 
testified  to  by  the  witnesses,  to  enable  the  jury  to 
state  in  the  verdict  the  amount  they  find  for  dam- 
ages. 

[No.  140.] 

Argued  Jan.  7»  1892,      Decided  Jan.  26, 1892, 

F\  ERROR  to  the  Circuit  Court  of  the  UdIi- 
ed  States  for  the  Northern  District  of  nii- 
Dois,  to  review  a  judgment  in  favor  of  plaintiffs 
for  the  recovery  of  moneys.    AMrmed, 
The  facts  are  stated  in  the  opmioD. 
MtBsrs,  C«  C.  Noorse  and  ueo,  L.  Paddock 
for  plaintiff  in  error. 

Mr,  John  N.  Jewett  for  defendant  in 
error. 

Mr,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  October  18, 
1880,  bv  Leverett  B.  Sidway^  a  citizen  of  Il- 
linois, for  the  use  of  John  R.  Lindgren,  against 
Ezekiel  Clark,  a  citizen  of  Iowa,  in  the  Qrcuit 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois.  The  declaration  claimed 
$8,000.  It  alleged  that  on  the  12th  of  August, 
187d,  one  Cleaver  and  hi&  wife,  by  a  warranQr 
deed,  conveyed  to  the  plaintiff  certain  limd  in 
Cook  County,  Illinois,  subject  to  a  trust  deed 
executed  by  Cleaver  and  wife  to  one  Gallup, 
to  secure  the  payment  of  $8,000  in  five  years 
from  date,  with  interest  at  ten  per  cent  per 
annum,  in  which  warrant v  deed  it  was  stated 
that  Sidwav  assumed  and  agreed  to  pay  said 
debt  to  Gallup  and  to  hold  Cleaver  harmless 
therefrom;  that  the  deed  with  such  recitU  and 
agreement  was  accepted  by  Sidway;  that  on 
the  28d  of  November,  1875,  Sidwav  and  his 
wife  conveyed  to  Clark  an  undivided  one  half 
interest  in  the  land,  subject,  as  recited  in  the 
deed,  to  the  trust  deed  to  Ghallup;  that  in  the 
deed  to  Clark,  the  latter  undertook  and  prom- 
ised, as  part  of  its  consideration,  that  he  would 
and  that  he  did,  in  and  by  the  deed,  assume 
and  agree  to  pay  one  half  of  the  note  for  $8,000 
with  interest  thereon  from  Atigust  12,  1872, 
and  would  save  Sidway  harmless  therefrom,  as 
well  as  from  one  half  of  any  further  liabUity 
Sidway  might  be  under,  through  the  provis- 
ions contained  in  said  trust  deed;  that  Clark 
took  and  received  the  deed;  that  on  the  8d  of 
July,  1875,  the  note  for  $8,000,  with  interest, 
becune  due  and  payable;  that  on  the  12th  of 
October,  1880,  Clark  neglected  to  pay  the  one 
half  of  ttie  note  with  interest,  or  any  part  of  it 
and  did  not  save  Sidway  or  keep  him  oarmless 
from  the  payment  of  the  note  or  interest;  and 
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that,  by  means  thereof,  Clark  promised  to  pqr 
to  Sidway,  when  requested,  the  one  half  of  tht 
note,  to  wit,  $4,000  and  interest  thereon  from  I 
Au^t  12,  1972.  There  was  also  a  count  cam- 
taining  the  common  counts  for  $8,000,  aUcf- 
inff  an  indebtedness  on  October  12,  IMl 

Clark  put  in  a  special  demarrer  to  the  int 
count,  setting  forth  several  flroaods  of  demur- 
rer, and  pleaded  the  general  isBiie  to  the  ooa- 
mon  counts  and  a  Statute  of  Limitatioos  of  five 
years.  Afterwards  be  pleaded  the  general  it- 
sue  to  the  first  count,  slso  a  want  of  ooosideta- 
tion,  and  the  fact  that  the  deed  to  him  horn 
Sidway  was  intended  by  the  parties  an  a  seonr- 
itv  to  (lark  for  $4,000  due  from  Sidway  In 
him,  and  that  Clark  did  not  purciiaseUie  prem- 
ises in  question  otherwise  than  for  the  purpose 
of  holding  the  deed  by  way  of  mortgage  asd 
security  for  such  indebtedness.  He  wthcr 
pleaded,  as  to  both  counts,  a  set-off  and  a  68^ 
counterclaim  for  moneys  due  from  Skiway  lo 
him,  to  bis  damage  $10,000. 

Issue  was  joined  by  replications  to  these 
pleas  and  by  a  rejoinder  to  the  replicatiooa 

The  case  was  tried  by  a  jury  in  November, 
1885,  but  it  faOed  to  agree.  The  case  wss 
again  tried  by  a  juiy,  in  March,  188\  snd  a 
verdict  was  rendered  finding  the  issue  for  the 

?'laintiff,  and  assessing  his  damages  at  $6,700.- 
5.  A  motion  was  n^e  for  a  new  trial,  sad 
in  May,  1888,  a  judgment  was  entered  which 
stated  that,  the  court  intimating  an  opinion  on 
such  motion,  the  plaintiff. byleaTeof  tbeooort 
entered  a  remittitur  of  $^700.75  on  the  ver- 
dict, and  that  the  oonrt  thereupon  ovennled 
the  motion  for  a  new  trial  and  awarded  Judg- 
ment for  $4,000  damages.  A  judgment  was 
entered  for  the  plaintiff  for  $4,000,  being  the 
amount  of  the  verdict  less  the  remittitur,  sod 
for  costs.  To  review  this  Judgment,  which  Is 
entitled  as  in  favor  of  Sidway  for  the  use  of 
John  R.  Lindgren,  ttie  defendant  has  hroughi 
a  writ  of  error. 

There  is  a  bill  of  exceptions.  It  appesfs 
therefrom  that  Sidway  contended  thai  be  and 
Clark  purchased  the  land  in  qocsCSoo  on  Jciat 
account,  in  equal  shares,  for  resale  at  a  prott, 
upon  an  agreement  to  contribute  equauy  to 
the  purchase  money,  interest,  and  tazea;  and 
that  Clark  maintained  the  contraiy. 

Clark  prayed  the  oourt  to  charge  tbe  Jutr  , 

that,  if  they  believed  from  the  erideooe  that  Sid-  ' 

way  and  Clark  purchased  the  land  in  quesUan 
on  Joint  account,  in  equal  sharea.  for  leaakat  a 

f>roflt,  upon  an  agreement  to  contribute  equal- 
y  to  the  purchase  monev  and  the  taus  and 
interest,  such  understanding  woukl  courtitule 
the  parties  copartners  in  sw»  tend  specnlatioa 
and,  in  the  absence  of  a  final  settlemeBt  and 
the  striking  of  a  balance,  neither  party  oouU 
be  sued  at  law  by  the  other  for  rdmburseneat 
of  advances  made  by  him  upon  the  Jolat  ac- 
count The  court  refused  so  to  charge,  and 
Qark  excepted  to  such  ref  osaL 

Clark  also  prayed  the  court  to  charge  the 
jury  that,  if  they  found  from  the  erideaca  that 
the  Cleaver  note  of  $8,000.  meotiooed  la  the 
assumption  dause  of  the  deed  of  KoiFeaber 
28,  1875,  was  held,  at  the  time  of  the  Ktm- 
mencement  of  the  suit,  by  the  llltnola  Trust 
and  Savings  Bank,  and  was  not  takeo  upor 
purchased  by  Sidwsy  imtll  some  time  in  IM. 
after  the  commencement  of  the  suit,  up  to 
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which  lime  said  bank  was  its  holder  for  value, 
M  ooUateral  secarity  to  the  demand  note  of 
Bidway.  of  which  it  was  a^so  bolder  for  value, 
•neh  subsequent  payment  or  purchase  of  the 
Bote  would  confer  upon  Sid  way  no  cause  of 
iCtion  in  this  suit  to  recover  the  amount  so 
paid.  The  court  refused  so  to  charge,  and 
Clark  excepted  to  such  refuel. 

The  court  charged  the  jury  that  there  was 
DOtbing  in  the  point  that  the  parties  were  part- 
Ben  in  the  transaction  as  to  the  land;  and  that 
If  they  were  joint  purchasers  of  the  land  for 
Che  purpose  of  holaing  it  for  a  rise  in  value, 
Cliey  were  not  partners,  but  were  tenants  in 
common,  having  an  equal  undivided  interest, 
if  their  interest  was  equal.  The  court  also 
cbarged  the  jury  that,  although  Sidwa;^  had 
paid  off  the  Cleaver  note  of  $8,000  while  it  was 
Keld  by  the  Dlinois  Trust  and  Savings  Bank, 
bj  gi^ng  his  own  note  to  that  bank  therefor, 
|be  oank  taking  his  note  as  an  investment,  the 
court  saw  nothmg  that  would  prevent  Sid  way 
from  recovering,  and  ^.dded:  "In  short,  I  see 
BOtbin£  in  tlie  case  anywhere  to  prevent  the 
plaintiff  from  recovering  what  he  claims  here 
^-about  $6,700  and  some  cents— provided  the 
Joiy  find  the  main  issue  in  the  case  in  favor  of 
Ibe  plaintiff — that  is,  that  Mr.  Clark  assented 
to  become  with  the  plaintiff  a  joint  purchaser, 
er  i>UTchaser  on  joint  account,  of  the  property 
fei  question.  ...  If  at  any  time  you  find 
fhat  the  understanding  between  the  parties  was 
Ibat  the  defendant  was  to  become  an  equal 
mrchaser  with  the  plaintiff,  having  an  equal 
Pght  in  this  property,  and  if  he  did  so  become 
equal  purchaser  at  any  time  in  this  property 
1  Sable  to  pay  one  half  of  the  purchase  pi  ice, 
nothing  in  the  case  to  prevent  the  plain- 
from  recovering  from  the  defendant  that 
tortion  of  the  purchase  money  which  the  de- 
limdant  was  under  obligation  to  pay,  and 
Srbich  he  did  not  pay,  and  which  the  plain- 
Mtt  was  under  obligation  to  pay,  and  did  pay 
Cn  the  defendant's  account.'^  Clark  excepted 
fevverally  to  the  portions  of  the  charge  above 

.  Id  addition  to  the  above  specific  exceptions, 
iHa  stated  in  the  bill  of  exceptions,  after  set- 
pDg  forth  at  length  the  charge,  which  covers 
printed  pages  of  the  record,  that  Clark  **ex- 
~  to  the  said  charge  as  given  to  the  jury." 
Jury  were  directed  by  the  court,  by  con- 
.  of  parties,  to  sign  and  seal  their  verdict, 
they  found  one,  and  to  separate,  if  the^  saw 
and  return  such  verdict  at  the  opening  of 
upon  the  following  day.  On  the  follow- 
•  at  the  opening  of  court,  the  jury  re- 
faito  court,  after  having  separated  dur- 
,  the  previous  night,  and  rendered  a  verdict 
the  foUowing  form,  dated  the  day  before, 
signed  by  the  twelve  jurors:  '*  We,  the 
;  find  for  the  plaintiff,  and  assess  the  dam- 
at  six  thousand  seven  hundred  dollars 
seventy-five  cents,"  save  that  no  amount 
mentioned  as  the  amount  of  damages 
id,  but  a  blank  was  left  therefor.  Tbere- 
ibe  court  told  the  jury  that  they  should 
e  inserted  the  amount  of  damages  in  the 
lict,  and  that  they  could  retire  and  find 
amount.  The  foreman  of  the  jury  then 
ed»  in  the  presence  and  with  the  concur- 
2e  of  the  other  jurors,  that  the  jury  had 
eed  upon  the  amount,  which  was  the  sum 
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testified  to  by  the  plaintiff,  about  six  thousand 
and  seven  huodrcKi  dollars,  but  that  none  of 
the  jurors  were  able  to  remember  the  precise 
figures,  and  for  that  reason  they  had  decided 
to  defer  inserting  the  amount  until  they  should 
come  into  court;  and  they  requested  the  court 
to  give  them  the  amount,  as  testified  to  by  the 
plaintiff,  from  the  court's  minutes,  and  they 
would  insert  it  in  their  verdict.  Thereupon 
the  court,  from  its  minutes,  gave  the  jury  the 
amount  as  testified  to  by  the  plaintiff  as  being 
the  balance  due  him,  and  the  foreman  of  the 
jury,  in  open  court  and  without  retiring,  in- 
serted such  amount  in  the  verdict,  with  the 
consent  and  concurrence  of  each  and  all  the 
jurors.  The  court  inquired  of  the  Jury  if  the 
verdict  so  filled  up  was  the  verdict  of  the 
jury  one  and  idl,  and  each  and  all  of  the  jury 
answered  that  it  was  their  verdict,  and  it  was 
received  and  ordered  to  be  recorded,  and  the 
jury  was  discharged.  The  bill  of  exceptions 
then  goes  on  to  say:  "  No  exception  was  taken 
at  the  time  to  the  jury  filhng  out  the  blank  in 
the  manner  they  did,  or  to  the  receipt  of  the 
verdict  The  recollection  of  the  judge  who 
tri(>d  the  cause  is,  Uiat  the  counsel  for  the  de«  [687] 
fendant  were  not  in  court  when  the  jury  g  ve 
their  verdict,  but  that  afterwards,  on  the  same 
day,  they  came  into  court,  made  a  motion  for 
a  new  trial,  and  among  other  things  took  ex- 
ception to  the  manner,  as  al)Ove  stated,  in 
which  the  blank  for  damages  was  filled  and 
the  verdict  received,  which  exceptions  were 
allowed  by  the  court." 

On  the  next  day,  the  defendant  filed  a 
written  motion  for  a  new  trial,  one  ground  of 
which  was  the  action  of  the  court  in  aiding 
the  memory  of  the  jury  in  regard  to  the  testi- 
mony, in  order  that  the  blank  for  the  plaintiff's 
damages  micht  be  filled.  The  bill  of  excep- 
tions states  that,  after  argument  upon  the  mo- 
tion, on  both  sides,  the  court  announced  its 
intention  of  ovemifing  the  motion,  provided 
the  plaintiff  would  remit  all  damages  men- 
tioned in  the  verdict,  in  excess  of  $4,000:  that 
such  remittitur  was  made;  and  that  the  de- 
fendant excepted  to  the  action  of  the  court. 

A  motion  is  made  to  dismiss  the  writ  of 
error,  on  the  ground  that  the  judgment  against 
Clark  is  for  only  $4,000,  and  that,  therefore, 
this  court  has  no  jurisdiction  of  the  case.  But 
we  are  of  opinion  that  the  amount  involved  is 
not  only  the  amount  of  the  judgment  against 
Clark,  which  he  seeks  to  get  rid  of  by  this 
writ  of  error,  but  is,  in  addition,  the  amount 
which  he  claims  as  a  counterclaim  against 
Sidway,  and  which  he  would  have  recovered 
if  his  contention  had  been  sustained.  The 
aggregate  is  over  $5,000,  and  we,  therefore, 
have  Jurisdiction. 

As  to  the  merits,  the  case  was  fairly  put  to 
the  jury  on  the  disputed  question  of  fact  as  to 
whether  Clark  became  a  joint  purchaser  with 
Sidwav  of  the  land  in  question;  and  the  jury 
have  found  against  Clark  on  that  question. 

There  was  no  error  in  the  charge  of  th 
court,  in  the  particulars  excepted  to,  oi  in  the 
refusals  to  charge  the  matters  asked  by  Clark, 
The  case  shows  that  the  jury  must  have  found, 
and  were  warranted  In  finding,  that  Sidway 
made  the  purchase  for  the  joint  benefit  of  him- 
self and  Clark;  that  Clark  paid  to  Sidway  [689] 
$2,031.40  toward  the  purchase  money,  which 
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was  the  amount  thereof  OTer  mod  above  tbein- 
cumbrance  which  was  assumed;  that  Clark  af- 
terwards paid  to  Sidway  |460  on  account  of 
expenses,  interert,  and  taxes,  in  carrying  the 
property;  that  afterwards  Sidway  paid  the  in- 
terest on  the  incumbrance  and  the  taxes,  until 
he  bad  paid  more  than  Olark  paid;  that  the 
incumbrance  matured  July  1. 1875;  that,  Sid- 
way being  an  officer  of  the  UlinoiB  Trust  and 
Savings  Bank,  that  bank  purchased  the  Cleaver 
note  and  held  it  as  collateral  security  for  Sid- 
way's  personal  note  for  the  same  amount,  with 
authonty  to  sell  such  collateral  to  pay  the  ob- 
ligation of  Sidway;  that,  in  1879,  the  bank 
sold  the  collateral,  and  it  was  purchased  by 
Lindgren;  that  the  net  result  of  the  sale  was 
credited  on  Sidway's  note,  and  the  balance  of 
that  note  was  settled  by  Sidway,  as  between 
him  and  the  bank,  after  this  suit  was  com- 
menced, and  Sidway's  individual  note  was 
Eaid;  that,  subsequently  to  the  sale  of  thecol- 
iteral  note,  and  in  July.  1870,  the  original  in- 
cumbrance was  foreclosed  by  a  sale  of  the 
land,  made  by  the  trustee  in  the  trust  deed; 
that  at  the  sale  the  land  was  boueht  by  Lind- 
cren,  and  the  proceeds  were  crraited  on  the 
Cleaver  note,  leaving  a  large  amount  unpaid, 
and  a  large  oblication  resting  upon  Sidway, 
crowing  out  of  tne  purchase  of  the  land,  one 
half  of  which  had  been  assumed  by  Clark  in 
the  deed  to  him  executed  by  Sidwav  and  wife; 
that  that  deed  had  been  recorded  by  Sidway 
and  forwarded  to  Clark,  who  received  and 
kept  it;  that  it  contained  the  before  mentioned 
assumption  by  Clark  and  agreement  to  pay 
one  half  of  the  incumbrance,  and  the  interest 
thereon  from  Auffust  12, 187s,  and  one  half  of 
any  further  lisbfiity  which  Sidway  might  be 
under  in  conseauence  of  the  provtBions  of  the 
trust  deed;  and  that  the  foregoing  matten 
were  all  consummated  more  than  a  year  before 
this  suit  was  brought 

This  suit  is  founded  upon  the  assumption 
clause  in  the  deed  from  Sidway  and  wife  to 
Clark.  The  note  of  Cleaver  remained,  when 
the  suit  was  brought,  in  the  ownership  of 
Lindgren,  and  the  action  was,  therefore,  prop- 
erly brought  in  the  name  of  Sidway,  for  Uie 
use  of  Lindgren.  The  theory  put  before  the 
Juiy  by  Clark,  and  not  sustains  by  their  ver- 
dict, waa  that  he  had  no  connection  with  the 
gtirohase  of  the  land;  that  the  moneys  which 
e  advanced  to  Sidway  were  merely  loans  to 
the  latter;  and  that  the  deed  from  Sidway  and 
wife  was  only  security  for  such  loans. 

The  transaction  between  Sidway  and  Clark, 
of  their  Joint  purchase  of  the  land,  did  not 
constitute  a  copartnership  in  respect  thereto. 
It  was  a  single,  special  adventure  on  Jofait  ao- 
coimt,  involving  the  payment  in  aqoaf  proper- 
tions  of  designated  sums  of  money.  It  was  a 
mere  community  of  interest  in  the  property, 
and  the  agreement  to  share  the  profits  and 
losses  on  me  sale  of  the  land  did  not  create  a 
partnership.  The  parties  were  only  tenants 
in  coroinon,  and  the  action  at  law  woold  lie. 
Jordan  v.  Saule,  70  Me.  600, 6New  Bng.  Repi. 
680;  OwinnethT.  l^omoion^  0  Pick.  81:  So- 
ten  V.  MMfforten,  10  lU.  91iF<fwlerw.  Fnri&r, 
60  Conn.  060;  Diekinmn  v.  W<Uiam»,  11  Cush. 
268:  FUhfTT.  KinasUm,  18  Yt.  480;  Funning 
V.  Ohaikfuk.  8  Pick.  420;  Ootm  r.  Oolm,  16 
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Johns.  150;  Oalbreaik  t.  Mcert,  t  Watts,  81; 
Hardina  t.  Fnercft^  6  Me.  76. 

The  defendant  has  no  right  to  ooaplsin  of 
the  action  of  the  court  in  allowiDf  the  plaiBtUr 
to  remit  all  of  the  verdict  in  txetm  of^|4,008L 


Probably  the  court  thought  that  the  verdkt 
embraced  items  which  were  not  propMlj  al- 
lowable under  the  dedaradoQ.  There  doca 
not  appear  to  be  any  ground  for  boldiag  that 
the  remittitur  was  made  with  a  view  lo  avoid 
thelurisdiction  of  this  court. 

We  see  no  error  in  the  action  of  the  court  i» 
regard  to  the  filling  up  of  the  amount  in  the 
verdict  of  the  Juiy,  even  If  the  exoeptios 
thereto  can  he  considered  as  having  been  takcB 
in  time. 

We  have  considered  all  the  qoesttuxis  prop- 
erly raised  by  the  defendant,  and  all  tbs  al- 
leged errors  of  which  he  has  any  right  to  oo»- 
plain,  and  see  nothing  in  the  rooofd  which 
would  warrant  the  awarding  bj  oa  of  a 
trial. 

J^idgmmU  €^/kmA 
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Is  not  estopped  from  claiming  that  the  death  of 
the  Insared  was  oatised  otherwise  than  by  soioide, 
tiy  the  statements  and  opinions  contained  in  the 
jiroofs  of  death,  that  the  cause  of  death  was 
mental  abenationi  where  the  statements  were 
based  on  hearsay. 

4b  Whflire  the  Insurance  company  alleged  in  its  an* 
swer  in  an  action  on  a  Uf  e  insurance  policy*  that 
the  death  of  the  insured  was  due  to  one  of  the 
causes  excepted  from  the  operation  of  the  policy, 
it  was  not  error  for  the  court  to  charge  the  jury 
that  the  company  was  bound  to  establish  such 
defense  by  evidence  out-weigliing  that  of  the 
plaintiff. 

[No.  166.] 
Argued  Jan.  J£,  18918.    Decided  Jan.  £6, 1392, 

IN  ERROR  to  the  Oircait  Court  of  the 
United  States  for  the  Southern  District  of 
New  York,  to  review  a  judgment  against  a 
life  insurance  association  upon  a  policy  of  life 
insurance.    Affirmed. 

See  same  case  below,  86  Fed.  Rep.  711. 

The  facts  are  stated  in  the  opinion. 

Meeers.  Francis  Lawton  and  Aueien  O, 
Fox^  for  plaintiff  in  error: 

Tlie  declaration  of  the  defendant's  secretary, 
that  if  it  depended  on  him,  the  loss  would  be 
paid  without  delav,  was  irrelevant  and  yery 
preludicial  to  the  defendant. 

American  L,  Int.  Co,  y.  Mahone,  88  U.  8. 
21  WaU.  161  (2d:  69Si;  Firet  Baptiet  Church 
Trustees  v.  Brooklyn  F.  Ins,  Go.  28  N.  Y.  168, 
169,  160;  Pratt  v.  Ogdensburg  &  L.  C.  B.  Co. 
lOd  Mass.  667;  Anderson  v.  Borne  W.  dbO.  B. 
Oa.  64  N.  Y.  884,  842. 

The  proofs  of  death  constitute  an  admission 

that  the  dec«ised  came  to  his  death  l^  his  own 

band.    Such  an  admission  is  sufficient  in  and 

of  itself  to  make  the  direction  of  a  verdict  in 

.bis  favor  the  legal  right  of  the  defendant. 

Keels  T.  Mutual  Beserve  F.  L.  Asso.  29  Fed. 
Rep.  198;  Mutual  Ben.  L,  Ins.  Co.  y.  Newton. 
80  U.  S.  22  Wall.  32  (22:  798);  CkimpbOl  v. 
Charter  Oak  F.  dM.  Ins.  Co.  10  Allen,  218; 
JokMon  v.  Phaniab  Ins.  Co.  112  Mass.  49;  Jrp- 
ing  y.  Excelsior  F.  Ins.  Co.  1  Bosw.  607. 

Mr.  Miron  Wlnalow*  for  defendant  in 
error: 

The  burden  of  proof  was  upon  the  defend- 


ant to  sustain  the  defense  of  suicide  alleged  lot 
its  answer. 

Simonton  v.  Winter,  80U.  S.  6  Pet.  141 
(8:  76);  Cranston  v.  Jvew  York  Gent.  dbH.IL 
B.  Co.  6  Cent.  Rep.  86, 108  N.  Y.  614;  Sterk. 
Ev.  (9th  Am.  ed.)  585,  686;  Murray  v.  New 
York  L.  Ins,  Co.  86  N.  Y.  286;  Ooldschmidt  v. 
Mutual  L.  Ins.  Go.  8  Cent.  Rep.  646,  102  N. 
Y.  486. 

On  doubtful  facts  the  presumption  is  against 
suicide. 

Keeli*  y.  Mutual  Beserve  F.  L.  Asso.  89  Fed. 
Rep.  198;  MaUory  v.  Travelers  Ins.  Co.  47  N. 
Y.62. 

But  if  the  court  should  be  of  opinion  that 
the  defense  of  suicide  was  established,  it  can- 
not set  the  yerdict  aside  on  this  ground,  be- 
cause the  evidence  presented  a  question  of  fact 
for  the  jury. 

Charter  Oak  L.  Ins.  Co.  v.  Bodd,  96  U.  S. 
282  (24:  488);  Phctnix  Ins.  Co.  v.  Doster,  106: 
IT.  S.  80,  82  (27:  65,  66)  Manhattan  L.  Ins.  Co. 
V.  Broughton,  109  U.  S.  127  (27: 880);  Conneeti- 
cut  Mut.  L.  Ins.  Co.  v.  Lathrop,  \H  U.  8.  615* 
p8:  537);  Bounds  v.  Delaware  L.  A  W.  B.  Co. 
64  N.  Y.  188;  Meacham  v.  New  York  State  Mut. 
Ben.  Asso.  120  N.  Y.  288,  248;  Kenyon  r. 
KnighU  Templars  db  M.  Mut.  Aid  Asso.  122  N. 
Y.  247,  248. 

The  verdict  of  the  Jury  is  conclusive  in  this* 
court  upon  the  question  of  fact 

Kinibro  v.  Bullitt,  63  D.  S.  22  How.  256  (16: 
818);  The  AUbottfwd.  98  XT.  S.  445  (26:170); 
Mercantile  Mut.  Ins.  Co.  v.  Folsom,  85  U.  8. 
18  Wall.  249  (21:883);  Barney  v.  Schmeider,. 
76  U.  S.  9  Wall.  251  (19:  649). 

The  answer  to  a  question  not  in  itself  objec- 
tionable, on  legal  grounds,  if  contravening  any 
rule  of  evidence,  may  be  stricken  out  upon  a 
motion  to  that  effect;  and  sufh  is  the  proper- 
practice. 

Plainer  v.  Platner,  78  N.  Y.  90, 102;  Turner 
V.  NewburgK  12  Cent  Rep.  216, 109  N.  Y.  801, 
810;  ParsonsY.  New  York  Cent,  d  H.  B.  B.  Co. 
8  L.  R.  A.  683.  113  N.  Y.  365;  Eangen  v. 
Hachemeister,  114  N.  Y.  566.  670. 

The  repetition  under  objection  of  improper 
evidence  already  in  the  case  is  not  an  error  au- 
thorizing a  reversal. 


Dsfensscf  miMde  to  an  action  on  a  life  imswranes 
poMsy  or  of  wO^Wtfestmetfon  of  the  property  inan 
metUmonaMeormarine  pcUey. 

When  the  defense  to  an  aotion  on  a  policy  of  in- 
■manoe  is  suicide  by  the  insured,  or  id  fire  or  ma- 
iliie,the  wlllfnl  destmction  of  the  ret;  such  defenses 
must  be  proved  beyond  a  reasonable  doubt  Thur^ 
tell  y.  Beaumont  1  Bin^r.  889;  Hercules  Oo.  v.  Hun* 
ter,  1ft  Ot  8ess.:GBS.  800:  Bichardsoniv.  Canada  Stock 
Ina.  Oo.  10  U.  a  a  P.  480:  Shulti  v.  Pacific  Ins.  Oo. 
IKJltu  78;  MoOonnel  v.  Delaware  Mut  &  Ins.  Co.  IB 
HI*  228;  Batman  v.  Hobbs,  86  Me.  227;  Decker  v. 
Bomenet  Mut  F.  Co.  66  Me.  406;  Knowles  v.  Scrib- 
r«  nr  Me.  486;  Lezinflrton  F.  M.  ft  K  Ins.  Co.  v. 
r,  18  Ohio*  824. 

The  following  named  courts  hold  that.the  charge 
need  only  be  established  by  a  preponderance  of  the 
testimony.  Hadhbergerv.MerchantsF.Co.4Bi8s. 
SHI;  Soott  y.  Home  Ins.  Co.  1  Dill.  106;  Bayly  y.  Lan- 
eaahtaeOo.4  Ins.!*.  J.  606;  Sibley  v.  St  Paul  F.  ft 
X.  Ins.  Oo.  9  BIsB.  81:  HoweU  v.  Hartford  F.  Ins.  Co. 
•  Bia.  168; Maoky. Lancashire  Ins.  Co.4Fed.Bep. 
n,2M6Crary,ai;FKathery.  Michigan  Mut  L*  Co. 
and.)  7  Bep.  2B8L 


After  presumptive  evidence  of  suicide  has  been« 
adduced,  the  plaintiif  can  only  avoid  its  force  by 
showing  that  the  assured  did  not  commit  the  act 
with  knowledge  that  it  would,  and  the  intent  that 
it  should,  result  in  death.  Nimick  v.  Mutual  Ben.. 
L.  Ins.  Co.  of  New  Jersey,  8  Brewst  608, 10  Am.  L.. 
Beg.  N.  S.  101, 8  Pittsb.  L.  J.  S86;  Kansas  Ins.  Co.  v.. 
Berry,  8  Kan.  169;  ^tna  Ins.  Co.  v.  Johnson,  11 
Bush,  687, 21  Am.  Bep.  223;  Hoffman  y.  Western  IC 
ft  F.  Ins.  Co.1  La.  Ann.  216,219;  Wigbtman  v.  West- 
em  M.  ft  F.  Ins.  Co.  8  Bob.  (La.)  442;  B^gnier  v.. 
Louisiana  State  M.  ft  F.  Ins.  Co.  12  La.  886;  Schmidt 
V.  New  York  U.  Mut  F.  Co.  1  Gray,  629:  Bothschildi 
y.  American  Cent  Ins.  Co.  62  Mo.  886;  Marshall  v.. 
Thames  F.  Ins.  Co.  48  Mo.  586;  Kane  v.  Hibemia  Ins- 
Co.  88  K.  J.  L.  607, 28  Am.  Bep.  288;  Somerset  Countr 
Mut  F.  Ins.  Co.  v.  Usaw,  2  Cent  Bep.  642, 112  Pa». 
80,  66  Am.  Bep..  807:  Continental  Ins.  Co.  v.  Del- 
peuch,  82  Pa.  226;  Dwyer  v.  Continental  Ins.  Co.  ST 
Tex.  181:  Simmons  v.  West  Virginia  Tns.  Co.  8  W.. 
Va.  474;  Washington  U.  Ins.  Co.  v.  Wilson.  7  Wis.. 
160;  Blaeser  v.  Milwaukee  M.  Mut  Ins.  Co.  87  Wis.. 
81, 19  Am.  Bep.  747.  This  last  case  explained  amt 
qualified  Fryoe  v.  Security  Ins.  Co.  29  Wis.  2Z0. 
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Whiter.  (Hd  DtmdtUon  A  A Cb.  8  Cent  Rep. 
40,  102  N.  Y.  660. 

Aq  error  in  reception  of  evidence  wblcb 
«oiild  have  done  no  iojuiy  will  not  Justify  a 
revcrs&l 

FrearY.  Sweet,  118  N.  T.  454, 460;  MeQean 
T.  Manhattan  B.  Co.  117  N.  Y.  219,  224;  Ten- 
mey  v.  Berwr,  V8  N.  Y.  524.  581 .  Peifple  v. 
Qomalee,  85  N.  Y.  59;  Foote  v.  Beeeher,  78  N. 
Y.  155;  Hensler  v.  Stfrin,  19  Hun.  564.  668; 
Woodmffy.  MeOratK  82  N.  Y.  255;  Wwrd  v. 
^fVpa^Tid^,  85  N.  Y.  418.  417. 

Whether  the  suicide  of  a  person,  hypothetic- 
«]ly  regarded  as  subject  to  melancholia,  might 
be  attributed  to  the  disease,  is  not  a  question 
for  an  expert,  butfor  the  jury. 

Van  Zandt  v.  Mutual  Ben,  L,  Ins.  Co.  65  N. 
Y.  169. 

Whether  a  party  shall  be  allowed  upon  the 
tcrossexaminarion  of  a  witoera  to  go  l)eyond 
the  scope  of  a  legitimate  cross  examination, 
rests  wholly  in  the  directioo  of  the  trial  Judge. 

Nea  V.  Thorn,  88  N.  Y.  270;  Z</for  v.  Fuld, 
52  N.  Y.  621. 

The  declarations  of  an  agent,  to  be  admissi- 
ble, mu^it  be  in  the  nature  of  original  and  not 
Of  hearsay  evidence. 

1  Greenl.  Ev.  g  18;  Story.  Agency.  §§  185- 
186;  Luby  v.  Hudson  Biver  B.  Co.  17  «.  Y.  181- 
188;  Anderson  v.  Borne,  W.  d  0.  R  Co.  ^  N. 
Y.  834-341;  Fordv.  Lake  Share  dM.  8.  B.  Co. 
124  N.  Y.  498. 

The  counsel  for  the  plaintiff  did  not  disclose 
-what  he  expected  to  prove  bv  the  questions. 
The  court,  therefore,  committed  no  error  in 
excluding  the  questions. 

NightingaU  v.  Eiseman,  121  N.  Y.  288-298. 

What  a  deceased  person  has  been  heard  to  say. 
except  upon  oath,  or  in  extremis^  when  be 
comes  to  a  violent  end,  never  has  been  consid- 
ered as  competebt  evidence. 

Gray  v.  Goodrich,  7  Johns.  94, 95;  Wilson  T. 
Boerem,  15  Johns.  286. 287;  Capron  v.  Austin, 
7  Johns.  96. 

Defendant  bad  accepted  the  proofs  of  death 
«nd  must  therefore  beheld  to  have  waived  any 
objection  to  their  sufficiency. 

Amfs  V.  New  York  U.  Ins.  Co.  14  N.  Y.  258. 

A  distinct  denial  of  liability  and  refusal  to 
pa  J  on  the  ground  that  there  Is  no  contract  it  a 
waiver  of  the  condition  requiring  proof  of  the 
loss  or  death. 

Knickerbocker  L.  Ins.  Co.  t.  PendUtan,  119 
TJ.  S.  709  (28:  870);  Tayloe  v.  Merchants  F.  Ins. 
Co.  50  U.  8.  9  How.  890.  408  (18:187.  192}; 
Brink  v.  Banoter  F.  Ins.  Co.  80  N.  Y.  108; 
Ixuensky  v.  Supreme  Lodge  K.ef  H.Zl  TM, 
Kep.  592. 

The  court  will  not  disturb  a  verdict  on  the 
ground  of  insufficiency  of  proofs  when  a  mo- 
tion to  nonsuit  was  made,  if  the  deficiency  is 
^terwards  supplied. 

Squire  r.  Central  Park  K.  d  E.  B.  ROo.4 
Jones  &  8.  486,  447;  Schenectady  db  8.  PI. 
Boad  Co.  V.  Thatcher,  11  N.  Y.  102. 

In  a  case  triable  bv  a  Jury,  the  direction  of  a 
verdict  is  only  iiistined  when  the  evidence  con- 
clusively estabusbes  the  right  of  the  party  in 
whose  favor  it  is  made. 

Bulger  v.  Bosa,  119  N.  Y.  459;  Clemenee  v. 
Auburn,  66  N.  Y.  834;  Carl  v.  Ayers,  58  N.  Y. 
14;  CoU  V.  Sixth  Ave.  B.  Co.  49  N.  Y.  671; 
Hiyn§  t.  Blair,  62  N.  Y.  19;    Manhattan  L. 

lies 


In9.  Co.  T.  Broughtan,  109  U.  B.  137  (KMOk 
Connecticut  L.  In*.  0:  t.  Latkrap,  HI  U.  ft. 
615  (28  587). 

On  an  affirmative  defense,  tlie  mmut  la  npoa 
the  defendant. 

Murray  v.  New  York  L.  Ins.  Oil  89  N.  Y. 
240;  Steams  v.  FUld,  90  N.  Y.  648;  Surk.  Ev. 
(9  Am.  ed.)  584;  1  PhiL  £v.  552;  Ormtuton  v. 
New  York  Cent,  d  H.  &  B  Co.  6  Cent  Rep. 
86,  103  N.  Y.  614:  OmiMr  v.  Keese,  7  Gent. 
Rep.  288,  105  N.  Y.  648;  Sloco9uA  r.  Oriemi 
Mut.  Ins.  Co.  10  Cent.  Rep.  456.  108  N.  Y.  58; 
Blunt  V.  BarreU,  124  N.  T.  117;  HnUman  v. 
IxuuiruM,  90  N.  Y.  672;  Heimemamn  t.  Umrd, 
62  N.  Y.  44a 

To  constitute  an  equitable  estoppel,  the  act  or 
representation  must  have  been  the  indoceiBeot 
to  the  conduct  of  the  other  party. 

Van  Deusen  v.  Sweei,  51  N.  Y.  878;  FmpU 
V.  Bank  of  North  America,  75  N.  Y.  547;  Bar- 
melee  V.  Hoffman  F.  Ins.  Co.  54  N.  Y.  198. 197; 
Brown  v.  Bowen,  80  N.  Y.  541;  Mc  Master  v. 
North  American  Ins.  Co.  56N.  Y.  222. 

A  representation  which  is  conjeciural.  baa 
not  the  weight  of  an  expression  of  facts  xxyaa 
which  an  estoppel  could  be  based. 

Akin  V.  KeUogg,  119  N.  Y.  442. 449. 

In  the  absence  of  any  requirement  in  tha 
policy  or  usage  known  to  the  plaintiff  that  the 
inquest  of  the  coroner  must  be  f  umlsbed  as 
part  of  the  proofs  of  death  It  conkl  not  be  re- 
quired. 

Taylor  t.  Etna  L.  Ins.  Oo.  18  Gray.  484; 
B'iffalo  L.  T.  d  S.  D.  Co.  r.  Knights  Templar 
dM.  Mut.  Aid  Amso.  126  N.  Y.  468;  Bogers  w. 
Murray,  110  N.  Y.  658;  CluffY.  Mutual  Bm. 
L.  Ins.  Co.  99  Mass.  817;  Goldschmidt  v.  Mut- 
ual L.  Ins.  Oo.S  Cent  Rep.  645.  108  N.  Y. 
498. 

It  is  not  error  for  the  cooit  to  inatmct  the 
Jury  that  prima  fads  evidence  la  ooodiMive  If 
uncontradicted. 

CransY.  Morris,  81  U.  a  6  Pet  508  (8:514): 
EeUy  V.  Jackson,  81  U.  8.  6  P«t  683. 681;  (8: 
528, 526):  BeUman  t.  Laearus,  12  Abt.  N.  C. 
19,  90  N.  Y.  672;  Jgnes  r.  BrosU^n  L.  Ins. 
a>.  61N.Y.79. 

The  court  is  not  botrod  to  give  lnatructk)Bl» 
the  particular  language  of  a  request 

Ohio  dM.  B  &.Y.  MeCttfii9,9$V.  a  238 
(24.*698);  Indianapolis  d  St.  L.  B.  Go.  r.  Hmrst. 
98  U.  a  291  (28:&8);  ConHnmtal  la^  Os.  v. 
Stead,  95  U.  8.  161  (24:408). 

If  the  charge  already  given  coven  the  eadie 
case,  and  submits  It  properly  to  the  Jury,  tbe 
the  court  may  ref oae  to  give  fortber  taatme- 
tiona. 

Indianapolis  dSt.  L.  B  Ckr.  Bsrt€,mV. 
8.  291  (28:898);  Better  y.  Starin.  78  K.  Y.  801. 
608;  BMrook  y.  UUoa  d  S.  K  Os.  \%  V.  Y. 
286. 

The  burden  of  malntainiDg  the  sMrmsiAf 
of  the  issue  Involved  In  the  acdoo  la  fspcm  the 
party  alleging  the  fact  which  cooalltiitfli  the 
Issue,  and  this  burden  remalna  thitraghovt  the 
trial. 

Heinemann  y.  Beard.  88  K.  Y.  448^  454; 
Lamb  V.  Camden  dA.  B.  d  Transm.  On  48  K. 
Y.  271;  Heilman  v.  Lasarus,  80  N.  Y.  §78; 
Blunt  Y.  BarreU,  124  N.  Y.  119. 

The  court  was  not  bound  to  diarge  the  Jnrr 
that  the  plaintiff  had  failed  to  give  any  evv 
deuce  that  the  death  waa  acddeataL 

14M  r.& 
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Chesapeake  dh  0,  Canal  Co,  y.  Knapp,  34  U. 
8.  9  Pet  641  (9'JS22);  Smith  v.  Carringion,  8  U. 
8.  4  Cranch.  62  (2:550);  Van  Nese  y.  Paeard, 
27U.  8.  2Pet.  187(7:874). 

It  is  not  error  to  refuse  to  express  an  opioion 
on  the  sufficiency  of  CYidence. 

Moore  y.  Meaeftam,  10  N.  T.  207. 

Mr.  JutUee  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern 
District  of  N*w  York,  by  Henrietta  P.  Sar 
I  gent,  a  citizen  of  Massachusetts,  against  the 
'  ELome  Benefit  Association,  a  h'fe  insurance 
association  incorporated  by  the  State  of  New 
York,  to  recover  the  sum  of  $5,000,  with  io 
lerest  from  Marci^  16,  1887,  upon  a  policy  of 
Hfe  insurance  issued  by  the  defendaot/Septem- 
t)er  5.  1885,  on  the  life  of  Edward  F.  Hall,  Jr.. 
for  the  benefit  of  the  plaintiff,  who  was  his 
sbter. 

Hall  was  made  by  the  policy  an  accepted 
member  of  the  life  department  of  the  defend- 
ant By  one  of  the  conditions  in  the  policy  it 
was  provided,  that  "  death  of  the  memlier  by 
his  own  hand  or  act.  whether  voluntarv  or  in- 
voluntary, sane  or  insane  at  the  time,  was  a 
risk  not  assumed  by  the  defendant  under  the 
policy. 

The  complaint  alleged  that  the  policy  was 
in  force  on  the  19th  of  October,  1886,  when 
EEall  died  at  the  city  of  New  York,  and  that 
his  death  was  not  caused  by  any  of  the  causes 
excepted  from  the  operation  of  the  policy.  It 
was  set  up  in  the  answer,  as  a  defense,  that  the 
death  of  Hall  was  brought  about  by  his  own 
hand  and  act,  in  that  he  died  from  the  imme- 
diate effect  of  a  shot  from  a  pistol  fired  by  his 
■  own  hand,  such  shot  having  been  fired  by  him 
with  the  intention  of  taking  his  own  life. 

The  case  was  tried  before  Judge  Coxe  and  a 
Jury,  which  rendered  a  verdict  for  the  plaintiff 
for  96,850.  A  motion  for  a  new  trial  was 
made  before  Jvdge  Coxe,  and  was  denied,  the 
opinion  of  the  court  thereon  \mng  reported  in 
85  Fed.  Rep.  711;  and  a  Judgment  was  there- 
after rendered  in  favor  of  the  plaintiff  for 
$6,850,  with  interest  and  costs,  the  whole 
amounting  to  $5,517.99.  To  review  that  Judg- 
ment, the  defendant  has  brought  a  writ  of  error. 

By  the  bill  of  exceptions  it  appears  that,  after 
the  plaintiff  rested  her  case,  the  defendant 
mcyved  the  court  to  direct  a  verdict  for  it,  on 
the  ground  that  the  plaintiff  had  failed  to 
show  that  she  ever  had  presented  to  it,  in  ac- 
cordance with  the  provisions  of  the  policy,  sat- 
isfactory evidence  of  Hall's  death ;  but  the  court 
denied  ue  motion.  The  defendant  excepted, 
and  then  proceeded  to  put  in  evidence  on  its 
part.    After  it  had  rested,  the  plaintiff  put  in 

(rebutting  evidence  on  her  part,  and  then  the 
defendant  put  in  further  evidence.  It  is  not 
stated  in  the  bill  of  exceptions  that  it  contains 
an  the  evidence;  but  it  is  set  forth  at  the  close 
of  what  does  appear,  that  the  defendant  moved 
the  court  to  direct  a  verdict  for  the  defendant 
on  the  ground  that  the  evidence  showed  that 
Hall  died  by  his  own  hand .  The  court  refused 
to  do  so,  and  the  defendant  excepted. 

Parts  of  the  charge  of  the  court  to  the  Jury 
are  set  forth;  and  it  is  stated  that  the  court 
charged  the  Jury  as  to  all  other  features  of  the 
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case  fully  and  in  such  manner  that  no  excep- 
tion was  taken  thereto,  and  that  the  portions 
of  the  court's  charge  to  the  Jury  which  are  not 
set  forth  did  not  in  anywise  bear  on,  or  relate 
to,  any  matters  contained  in  the  defendant's 
requests  to  charge,  hereinafter  referred  to. 

Among  the  instructions  of  the  court  to  the 
jury  were  the  following:  "The  only  question 
upon  this  proof  is,  did  Edward  F.  Hall  commit 
suicide?  if  he  did,  the  policy  is  void.  If  be 
died  in  some  other  way — by  accident  or  assas- 
sination— it  would  be  otherwise.  Upon  that 
issue,  the  burden  is  upon  the  defendant  to  sat- 
isfy you  by  a  fair  preponderance  or  proof  of 
the  truth  of  this  defense.  .  .  .  When  the 
policy  of  insurance  was  introduced  with  evi- 
dence or  admissions  that  the  premiums  had 
been  paid,  and  proof  was  given  of  the  death 
of  the  assured,  the  plaintiff,  if  no  further  evi- 
dence had  been  produced,  would  have  been 
entitled  to  a  verdict;  but  the  defendant  comes 
into  court  and  asserts  that  the  contract  under 
which  the  action  is  brought  has  not  been  ful- 
filled, but  has  been  violated  by  the  assured. 
Being  an  afiftrmative  defense,  the  onu9  is  upon 
the  defendant  to  satisfy  you  by  evWence  which, 
in  your  Judgment,  outweighs  the  evidence  of 
the  plaintiff,  that  that  defense  has  been  estab- 
lished." 

The  court,  after  stating  that  the  defendant 
had  introduced  in  evidence  proofs  of  death 
furnished  to  it  by  the  plaintiff,  that  the  defend- 
ant Insisted  that  the  plaintiff,  having  produced 
those  proofs,  was  estopped  from  say  in  t;  that 
the  cause  of  death  there  assigned  was  not  truly 
assigned,  and  that  such  pro  'fs  asserted  gener- 
ally that  Hall  met  his  death  by  suicide  while 
laboring  under  temporary  aberration  of  mind, 
also  instructed  the  Jury,  that  such  proofs  were 
proper  evidence  for  them  to  consider,  but  were 
by  no  means  conclusive  evidence,  and  were  to 
be  taken  by  them  in  connection  with  the  other 
testimony  in  the  case,  and  given  such  weight 
in  determining  the  maia  question  as  the  Jury 
might  see  fit  to  give  them. 

The  court  further  instructed  the  Jury,  that 
the  plaintiff's  position  was.  first,  that  the  bur- 
den beinfi^  upon  the  defendant  to  satisfy  them 
that  Hall  met  death  by  his  own  hand,  intend- 
ing to  kill  himself,  the  plaintiff  had  a  right  to 
re^  upon  the  alleged  failure  of  the  defendant 
to  prove  that  fact;  second,  that  it  was  asserted 
by  the  plaintiff  that  Hall's  death  might  have 
been  occasioned  simply  and  solely  by  accident; 
and,  third,  that  it  mieht  have  been  the  result 
of  assassination;  and  that,  if  the  jury  found  that 
there  was  a  failure  on  the  part  of  the  defendant 
to  prove  that  Hall  committed  suicide^  (whether 
he  was  in  his  right  mind,  or  laboring  under 
temporary  insanity,  being  wholly  immaterial,) 
or  if  they  found  upon  the  proofs  that  his  death 
was  caused  by  accident  and  nofbing  else,  there 
must  be  a  verdict  for  the  plaintiff. 

The  defendant  excepted  (1)  to  the  instruc- 
tion that,  on  the  question  whether  Hall  com- 
mitted suicide  or  not,  the  burden  of  proof  was 
on  the  defendant  to  satisfy  the  Jury  by  evi- 
dence which  in  their  Judgment  outweighed 
that  of  the  plaintiff,  that  bis  death  was  by  sui- 
cide; (2)  to  the  charge  that  the  proofs  of  death 
were  proper  evidence  in  the  case,  but  by  no 
means  conclusive;  (8)  to  the  submission  to  the 
Jury  of  the  question  whether  Hall  died  as  the 
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reeult  of  assaasiDatioii,  mod  to  the  charge  that 
the  evidence  must  be  sach  as  satisfied  the  Jury 
of  the  truth  of  the  fact  in  dispute. 

Before  the  case  was  summed  up  to  the  Jury  by 
counsel,  which  was  done  before  the  giving  of 
the  disrge.  the  defendant  presented  to  the 
court  fifteen  several  written  requests  to  charee 
the  Jury.  These  requests  are  inserted  in  the 
bill  of  exceptions  after  the  statement  of  the 
charge  and  the  exceptions  thereto,  and  it  is 
stat^,  in  reeard  to  each  of  the  requests,  that 
the  court  refused  so  to  charge  "  except  as  al- 
ready charged,"  and  that  the  defendant  ex- 
cepted to  each  refusal  to  charge. 

Although  there  are  twenty-five  alleged  errors 
r^g]  set  forth  in  the  assignment  of  errors  filed  in 
the  court  below,  yet,  as  the  brief  of  the  plain- 
tiff in  error  relies  on  but  a  few  of  them,  we 
confine  our  attention  to  those  thus  relied  on. 

(1)  One  Andrew  8.  Brownell  was  examined 
as  a  witness  for  the  defendant  At  the  time 
be  was  examined,  in  February,  1888,  he  was 
one  of  its  directors,  and  bad  been  its  secretary 
in  1885.  In  December,  1886,  he  received,  on 
belialf  of  the  defendant,  from  one  John  Sher- 
man Moulton,  as  agent  of  tbe  plaintiff,  certain 
.  proofs  of  death  in  the  case.  He  testified  that 
on  that  occasion  he  had  a  slight  conversation 
with  said  Moulton  on  the  subject  of  such  proofs 
of  death;  that  he  (Brownell)  looked  at  them 
and  said  they  were  incomplete,  that  the  cor- 
oner's verdict  did  not  accompany  them;  and 
that  Moulton  said  it  would  be  supplied  in  a  few 
days.  Brownell  was  then  asked  by  the  defend- 
ant "O.  What  was  the  substance  of  the  un- 
derstandingbetween  you  as  to  the  manner  in 
which  Mr.  Hall  met  his  death,  if  that  was  men- 
tioned between  you  t"  His  answer  was:  "A. 
That  he  met  his  death  bv  his  infiicting  a  pistol 
shot,  and  that  we  must  nave  the  coroner's  ver- 
dict, which  he  said  would  be  furnished  in  a 
few  davs;  and  it  came  a  few  days  later." 
Brownell  was  then  asked  by  the  plaintiff:  "Q. 
Did  you  say  to  Mr.  Moulton  that  you  had 
known  Mr.  Hall  well,  in  California,  and  that 
if  it  depended  upon  you  the  loss  should  be  paid 
without  any  delavt  Did  you  state  that  in  that 
conversation  or  in  any  subsequent  conversa- 
tion ?  "  This  was  objected  to  by  the  defendant 
as  irrelevant,  but  tbe  question  was  allowed  and 
the  defendant  excepted.  The  answer  was: 
"A.  I  think  that  I  expressed  such  a  personal 
feeling  in  the  matter.'^  He  was  then  adied  by 
the  defendant:  "Q.  You  say  that  you  ex- 
pressed such  a  personal  feeling  for  Mr.  Hall. 
What  was  your  feelinp^  as  to  your  obligations 
to  the  defendant,  in  view  of  tbe  risk  excluded 
from  the  policy  and  the  fact  of  the  wound  be- 
ing self-inflicted?  A.  In  view  of  the  policy  of 
the  company,  as  shown  in  the  certificate  that 
has  been  presented  here,  the  company  could 
not  pay  It;  it  was  against  the  policy  of  the 
company  to  assume  the  risk  of  a  man's  death 
by  shooting  or  by  self-^flicted  wounds.  Q. 
[6061  When  you  say  that  it  was  against  the  policy  of 
the  company,  what  do  you  mean  by  that?  A. 
Against  the  decision  of  the  manager  of  the  oom- 
pany  as  to  the  beat  interests  of  the  company, 
taken  aa  a  whole.  I  did  not  mean  the  mere 
terms  of  the  poUQy,  but  the  settled  course  of 
busineM  of  the  company." 

It  is  contended  uj  the  defendant  that  tbe 
declaration  by  Brownell  to  Moulton  that,  if  it 
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depended  upon  him  (Brownell),  the  lomAc^M 
be  paid  without  any  delay,  was  indetaut,  and 
the  admission  of  it  in  evidence  coiMdtoted  er- 
ror. But  we  think  the  eyidence  was  admiui- 
ble.  Brownell  was  a  witness  for  the  defendant, 
and  the  evidence  in  question  was  brought  oot 
on  his  cross-examinadon.  He  had  slated  oa 
bis  direct  examination  that  the  substance  of 
the  understanding  between  him  and  Moulton^ 
at  the  time  the  latter  brought  in  tbe  ptot^  «f 
death,  as  to  the  manner  in  which  Hall  met  hia 
death,  was  "that  he  had  m^  his  death  by  his 
inflicting  a  pistol  shot; "  and  the  evidence  ta 

auestion,  being  drawn  out  on  croas^xamioa^ 
on,  bad  a  beSring  upon  the  testimony  whick 
Brownell  had  given  on  his  direct  examinatiofi, 
implying  that  Moulton  had  sUted  that  Hall 
met  bis  death  "by  his  inflicting  a  pistol  sboC*^ 
The  evidence  was  as  to  a  part  of  the  samecoo- 
versation;  and  we  think  it  waa  relevant  and 
competent. 

(2)  On  the  direct  examination  of  Mr.  Brown- 
ell as  a  witness  for  the  defendant,  be  was  asked 
the  substance  of  a  conversation  which  he  bad 
with  one  Charles  W.  Moulton,  tbe  agent  or  at- 
torney of  the  plaintiff,  in  November,  1880,  oa 
an  occasion  when  said  Moulton,  on  behalf  of 
the  plaintiff,  visited  Brownell  at  tbe  office  of 
the  defendant.  The  question  was  objected  to 
by  the  plaintiff  as  immaterial,  and  was  ex- 
cluded, and  tbe  defendant  excepted.  A  sofll* 
dent  answer  to  this  assignment  of  error  la  that 
the  bill  of  exceptions  does  not  state  what  the 
subject  of  the  conversation  was,  or  what  was 
intended  to  be  proved  by  it 

Charles  W.  Moulton  was  the  father  of 
John  Sherman  Moulton.  SubeequenUv,  when 
Brownell  had  been  recalled  by  the  defeDdaat» 
and  it  had  been  proved  that  Charlea  W.  Moul- 
ton was  the  plaintifTs  agent,  the  qpestioa  was 
repeated  by  the  defendant  as  to  what  Charles 
W^  Moulton  said  to  Brownell  when  be  virited 
the  latter  to  make  a  claim  oo  the  defendant  for 
the  pajrment  of  the  $5,000.  The  inqoiiy  was 
sgain  ruled  oat,  it  not  being  stated  what  tbe 
subject  of  the  conversation  was,  or  what  was 
sought  to  be  proved.  Tbe  proofs  of  death 
were  fumlsbea  to  the  defendant  after  this  al- 
leged conversation;  and,  even  If  tbe  coovcna- 
tion  rdated  to  the  cause  or  manner  of  Hairs 
death,  it  could  not  bind  the  plaintiff.  In  tke  ab- 
sence of  any  authority  by  the  plaintiff  to  Moul- 
ton, to  mi^  any  statement  on  the  aabJeoL 

(8)  It  Ib  contended  by  the  defendant  that  the 
proofs  of  death,  inmdinr  the  coroner's  In- 
quest, constituted  an  admission  bf  plaiatiff 
uiat  Hall  came  to  his  death  by  bis  own  hand, 
and  that  such  admission  was  sofflclent  to  create 
a  legal  risht  in  the  defmdanttohave  a  verdict 
directed  ror  it  One  of  tbe  defendant's  reqnesie 
to  charge  was  that  the  plahiUff.  In  her  proofs 
of  death,  having  stated  to  the  oefendant  that 
the  deaUi  waa  by  suidde,  H  waa  iscvmbeat 
upon  her  to  prove,  by  a  prepooderanoe  of  evi- 
dence, that  the  statement  waa  mlatakw  and 
that  the  death  was  the  remit  of  nooidaBt;  and 
another  was  that,  the  plaintiff^  proolii  of  death 
having  been  presented  in  her  name  and  bj  hsr 
agentln  the  matter,  and  coiistitatiaigtbee«en- 
t&l  prelimlnaiT  to  her  action,  th^  nuMt  stand 
as  her  acts,  vdq  tbe  leptesentatloDs  mads  tlwr^ 
fai  must  be  taken  as  true,  until  aft 
mistake  waa  shown  10  hav«  oeearrad  in 
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The  facts  of  this  case  are  thus  stated  in  the 
charge  of  the  ooart  to  the  Jury,  and  there  was 
no  exception  to  such  statement:  "  It  appears 
to  be  undisputed  that  Edward  F.  Hall  bad 
lived  about  twenty  years  of  bis  life  in  San 
Francisco.  He  frequenUy— habitually,  per- 
baps — carried  a  pistol.  He  some  time  during 
bis  life  kept  a  pistol  under  his  pillow.  He 
•was  a  man  of  genial,  sanguine  temperament, 
hopeful — making  plans  as  to  the  future — ^proud 
of  nis  only  son.  But  it  also  appears  that  for 
a  long  series  of  years  he  had  been  sufferine 
from  severe  headache— to  such  an  extent  that 
It  created  depression  so  strong  at  times  that  the 
doctor  describes  it  as  melancholia.  It  appears, 
further,  that  upon  the  evening  prior  to  bis 
death  he  was  with  a  party  of  friends  at  the 
I  residence  of  Mr.  Johnson,  and  there,  in  the 
'  presence  of  two  or  three  witnesses,  complained 
of  suffering  intense  pain  in  his  head,  frequent- 
ly placing  his  hands  to  his  bead  and  complain- 
ing of  the  severe  pain  which  be  suffered.  The 
pecuniary  circumstances  of  Hall  have  not  been 
disclosed  here,  further  than  the  evidence  as  to 
borrowing  money  of  bis  sister.  It  is  in  proof 
that  he  bad  a  wife  and  son,  his  son  in  coUege, 
and  that  he  took  great  interest  in  bis  future. 
But  it  is  also  proper  that  I  should  call  your  at- 
tention to  the  fact  that  at  the  moment  of  bis 
death  bis  wife  was  seriously  ill — thought  to  be 
hopelessly  ill — ^in  a  distant  city.  Upon  the 
morning  of  the  19th  of  October,  1886,  at  189 
East  31st  street,  in  this  city,  and  between  7  and 
7.80  o'clock  of  that  morning,  Edward  F.  Hall 
"was  found  in  the  back  ball  bedroom  of  the 
fourth  story,  with  a  severe  wound  in  his  right 
temple.  The  woimd  was  so  severe  that  it 
caused  a  comminuted  fracture  of  the  frontal 
bone,  and  fractures  rsdiating  up  and  down 
and  b&ckward  from  the  bole  in  the  right 
temple,  sufl9cieut,  unquestionably,  to  produce 
lii^  death.  He  was  found  lying  upon  his  bed 
with  the  clothes  drawn  up  under  the  armpits, 
bis  limbs  relaxed,  no  evidence  of  an^  struggle 
*  liaving  taken  place,  and  near  his  ngbt  hand, 
within  a  few  inches  or  very  near  it,  was  the 
pistol,  probably,  which  has  been  shown  in  your 
presence,  with  three  of  its  chambers  dis- 
charged. There  was  also  found  upon  his  stand 
or  desk  a  letter  to  bis  physician,  in  substance 
stating  that  he  has  been  suffering  terribly  with 
headache,  that  he  has  had  it  for  several  days, 
that  it  is  growing  worse  and  has  become  well- 
nigh  UDwarable." 

In  the  proofs  of  death  furnished  to  the  de- 
fendant, and  8|lp:ned  by  the  plaintiff,  was  this 
question:  "  Was  the  death  of  deceased  caused 
by  his  ovm  hand  or  acts,  or  in  consequence  of 
a  duel,  or  in  violation  of  any  law  f*  Her  an- 
swer to  this  was:  "See  statement  of  coroner's 
physician,  Dr.  Jenkins."  In  the  statement  of 
Dr.  Jenkins  was  this  question:  "State  the 
immediate  cause  of  death."  His  answer  was: 
"Shock  from  penetrating  pistol  shot;  wound 
of  bead  (ri^ht  temple);  mental  aberration  su- 
perinduced by  chronic  headache."  There  was 
also  this  question  to  Dr.  Jenkins:  "  Was  the 
death  of  deceased  caused  or  accelerated  or  ag- 
gravated by  bis  own  hand  or  acts?"  His  an- 
swer was:  "  I  examined  the  deceased  only  as 
coroner's  physician,  and  therefore  am  unable 
to  make  any  further  statement  than  above, 
other  than  from  the  history.    His  mental  con- 
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dition  was  probably  due  to  ohronie  headache, 
which  was  caused  either  by  chronic  meningitla 
or  tumor  of  brain." 

It  is  contended  for  the  defendant  that,  be- 
cause of  the  contents  of  the  proofs  of  death, 
the  plaintiff  is  estopp^  from  claiming  that 
Hall  s  death  was  caused  otherwise  than  by 
suicide;  and  that,  at  least,  the  court  should 
have  held  that  the  burden  originally  upon  the 
defendant  was  shifted,  by  the  introduction  of 
the  proofs  of  death,  to  the  plaintiff,  and  it 
became  her  duty  to  satisfy  the  jury,  by  a 
preponderance  of  evidence,  that  Hall  lied 
otherwise  than  by  his  own  hand. 

But  the  defendant  was  not  prejudiced  by 
the  statements  and  opinions  contained  in  the 
proofs  of  death,  and  the  plaintiff  was  not  es- 
topped thereby,  as  a  matter  of  law.  When  the 
court  was  asked  to  charge  the  Jury  that  by  the 
introduction  of  those  proofs  the  burden  was 
shifted,  the  evidence  was  all  before  the  Jury, 
and  was  much  more  full  and  oomplete  than 
thftt  upon  which  Dr.  Jenkins  bad  based  his 
opinion.  He  himself  bad  been  examined  as  a 
witness,  and  had  testified  as  to  what  he  knew 
or  did  not  know  at  the  time  he  made  his  certi- 
ficate, and  all  the  facts  of  the  case,  so  far  as 
they  were  known,  bad  been  explained  in  view 
of  the  contents  of  the  proofs  of  death.  It  ap- 
peared that  most  of  the  statements  in  the  cer- 
tificate of  Dr.  Jenkins  were  based  on  hearsay. 
The  instructions  asked  for  in  that  respect, 
therefore,  would  have  been  erroneous. 

Nor  did  the  declarations  in  the  proofs  of 
death,  when  all  taken  together,  necessiirily 
amount  to  an  admission  that  Hall  committed 
suicide.  The  facts,  or  what  Dr.  Jenkins  at 
the  time  supposed  to  be  the  facts,  were  stated 
in  the  proofs  of  death;  and,  although  the  de- 
fendant might  have  drawn  therefrom  the  con- 
clusion of  suicide,  they  ought  to  be  scrutinized 
carefully  when  they  are  sought  to  be  used  ns 
amountmg  to  an  admission  by  the  plaintiff 
that  the  policy  was  void.  The  language  used 
by  Dr.  Jenkins  in  his  certificate  is  not  inconsist- 
ent with  the  theory  of  death  by  accident,  es- 
pecially, in  view  of  the  fact  that,  when  he 
came  to  the  direct  question  as  to  whether 
Hall's  death  was  caused  by  bis  own  band  or 
acts,  he  answered  it  by  stating  that  be  was 
"unable  to  make  any  further  statements  than 
above,  other  than  from  the  history,"  the  state- 
ments he  bad  made  above  being  that  the  "im- 
mediate cause  of  death"  was  "shock  from 
penetrating  pistol  shot;  wound  of  head  (ri^bt 
temple);  mental  aberration  superinduced  oy 
chronic  headache."  The  Jury  were  entirely 
at  liberty  to  properly  find  that  that  wound, 
although  self-mfiicted,  was  accidental.  The 
proofs  of  death  and  the  entire  evidence  at  the 
trini  left  in  doubt  how  Hall's  death  was  caused, 
and  it  was  for  the  Jury  to  determine  by  their 
verdict.  The  court  chared  the  Jury  that  if 
they  should  find  that  Hall's  death  was  caused 
by  accident,  they  should  find  for  the  plaintiff. 
There  was  no  exception  to  that  instruction, 
and  the  case  was  tried  on  the  theoiy  that  that 
was  a  correct  construction  of  the  policy.  The 
6tb  request  of  the  defendant  to  charge  waa, 
that  if  the  Jury  should  find  that  Hall  shot  him- 
self "  in  any  manner  except  at  by  mere  acci- 
dent," the  defendant  was  entitled  to  a  verdict: 
the  ICth  request  was,  that  the  plaintiff  had 
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faRed  to  rire  my  erldeuce  tliat  tlie  death  wh 
acddenlal;  aod  tbe  ISth  request  ma,  Uiat  tbe 
defendant  was  not  bound  to  exdnde  ereij 
tbeotj  of  accident. 

(1)  Aa  to  tbe  esceptionB  to  tbe  cbarge  of  tbe 
court  to  Ibe  }ui7,  we  see  do  error  Ihereln.  It 
is  contended  Ibat  there  wai  no  evidence  from 
which  the  jury  could  find,  as  an  afBrmatire 
fact,  that  Hall  died  b;  accident  or  aaaasaina- 
tlon.  Id  regard  to  this,  ai  before  remarked, 
tbe  bill  of  exceptions  does  not  purport  to  set 
fonh  all  tbe  evidence  Id  the  cas&  It  was  ood- 
ceded  that  if  Hall's  death  was  bv  accident  or 
assassi cation,  tbe  policy  coTcrea  It,  and,  on 
the  evidence  given  lu  the  bill  of  exception, 
we  think  the  Jury  were  fall;  warranted  In 
Coding  that  it  was  by  accident.    The  defend- 
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%n  ^jem0t;iam. 


JOSEPH  p.  BRADLEY, 

Died  Januabt  22, 189SI 

» 

SUPEEME  COUET  OF  THE  UNITED  STATES, 

Monday,  Masoh  7,  1892. 


RsicARKs  OF  Attobnst-Gbneral  Miller  on  Pbesentino  to  the  Cottbt  thb 
Besolutions  of  the  Bab  in  Memobiam  Mb.  JUSTICE  BBAD* 

LEY    AND   THE  BeSFONSE   OF  THE  ChIEF   JuBTIOE. 


Mr.  Attobnet-Genebal  Milleb  addressed  the  court  as  follows: 

May  it  please  the  Court :  On  the  6th  day  of  February  last  the  bar  of  thk 
court  adopted  a  memorial  which  I  now  have  the  honor  to  present. 

^^  Resolved^  That  the  members  of  the  bar  of  the  Supreme  Court  of  the 
United  States  desire  to  record  their  sense  of  the  loss  that  has  come  to  the  pro- 
fession and  to  the  nation  in  the  death  of  Joseph  P.  Bradley,  justice  of  thi& 
court 

"He  brought  to  the  bench  long  experience,  great  energy,  strong  and  patri- 
otic convictions,  a  scholarship  as  wide  and  varied  as  it  was  iJiorough  and  exact, 
and  an  unyielding  courage.  He  was  at  the  same  time  one  of  those  rare  char- 
acters in  which  vast  learning  is  united  with  intense  activity  and  business  ca- 
pacity; a  master  of  men  as  well  as  books,  practical  as  well  as  theoretical. 

"During  his  long  service  here  he  has  more  than  done  every  duty,  growing 
constantly  in  his  work  and  in  the  regard  of  his  fellows  and  of  the  nation,  until, 
in  the  fullness  of  age,  rounded  and  softened  by  years  of  judicial  duty,  gentle 
scholarship,  and  labor  for  the  people,  he  has  passed  away  lamented  by  the  bar, 
the  bench,  and  the  country  that  he  served;  a  life  complete,  with  a  hu'ge  place 
in  history  among  the  creators  and  moulders  of  our  national  jurisprudence.  . 

^^ReaoVoed^  That  a  copy  of  these  resolutions  be  presented  by  the  president 
and  secretary  of  this  meeting  to  the  family  of  Mr.  Justioe  Bradley,  with  the 
flincere  sympathy  of  the  profession  in  their  bereavement,  and  that  the  Attor- 
ney-General be  requested  to  present  to  the  Supreme  Court  in  session  the  pro- 
ceedings of  this  meeting." 

These  occasions  are  recurring  with  painful  frequency.  In  each  of  the  years 
1887, 1888, 1889, 1890,  and  now  again  at  the  threshold  of  1892,  an  honored 
member  of  this  court  has  been  summoned  into  that  presence  of  inconceivable 
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tfolemmty,  where  all  must  appear  at  last  to  answer  for  dntj  done  oir  dntj  neg- 
lected. Well  may  the  bar  and  the  court  say  they  are  ^^becoming  relnctant  to 
^rant  these,  their  last  highest  honors.'*  Yet  neither  in  length  of  days,  nor  in 
their  results,  is  the  end  of  the  life  of  Justice  Bradley  untimely.  Haying 
passed  the  limit  prescribed  by  the  Psalmist,  and  ^^y  reason  of  strength^ 
attained  almost  fourscore  years,  all  the  journey  rich  and  useful  in  the  fruits 
of  his  talents,  his  industry,  and  his  learning,  ^^like  the  mildness,  the  serenity, 
the  continuing  benignity  of  the  sunmier's  day  he  has  gone  down  with  slow, 
•descending,  grateful,  long-lingering  light,"  the  radiance  of  the  erening  giving 
"Sure  promise  of  a  morning  and  morrow  of  endless  brightness. 

The  oldest  of  eleven  children,  of  Puritan  New  England  lineage,  Joeeidi  P. 
Bradley  was  bom  on  a  farm  in  Albany  County,  New  York,  on  the  14th  day 
of  March,  1818,  and  therefore,  on  January  22d  last,  the  day  of  his  death,  was 
Dear  the  end  of  his  seventy-ninth  year. 

The  means  of  his  parents,  who  at  his  birth  were  only  nineteen  years  cM, 
were  slender,  and  the  drcumstanoes  of  his  childhood  and  youth  were  very 
hard.  The  little  farm  was  rugged,  almost  mountainous,  the  soil  thin  aui  bar- 
ren. The  meager  crops  were  eked  out  by  cutting  wood  from  the  hillsides  and 
burning  it  into  charcoal,  which  young  Bradley  peddled  about  the  streets  of 
Albany.  But  though  sore  pressed  to  supply  the  needs  of  their  fitft-growing 
tiock,  this  &ther  and  mother  were  of  the  intelligent  fanner  class,  so  often 
ambitious  to  give  their  children  a  better  chance  than  their  own,  and  they  did 
for  their  boy  the  best  they  could.  A  few  months'  country  school  in  winter, 
and  a  few  books,  were  the  foundation  on  which  a  great  superstructure  of 
learning  was  buUt,  a  foundation  which,  with  all  due.  respect  to  so-oaUed  im- 
proved school  systems  and  modem  methods,  it  is  believed  was  all  the  better 
for  the  ambitious  boy,  because  the  opportunities  were  rare  and  the  few  books 
«o  entirely  mastered.  In  the  intervals  of  necessary  work  we  can  imagine  this 
boy,  in  garments  of  homespun  and  home-made,  every  thread  and  everj  stitch 
inwoven  with  the  warmth  of  a  mother's  love,  slight  of  form  but  full  of  life 
and  energy,  quick  of  motion  and  quick  of  temper,  eager  and  apt  in  aD  the 
sports  with  his  fellows,  but  even  more  eager  and  more  apt  in  the  use  of  his 
slight  opportunities,  by  book  or  school,  to  feed  the  beginnings  of  that  hunger 
of  the  mind  which  was  the  spur  of  his  whole  life  and  which  to  the  last  was 
insatiable. 

At  sixteen  this  boy,  with  so  few  advantages,  instead  of  a  pupil  became  the 
teacher  of  a  winter  school,  an  occupation  continued  for  four  seasons.  This 
was  the  beet  possible  training,  because  it  necessitated  thoroughness.  As  a 
pupH  one  may  get  along  with  superficial  knowledge.  Bef<N«  one  can  instruct 
be  must  not  merely  know,  but  he  must  know  how  and  why  and  for  what  pur> 
pose;  he  must  know  not  merely  facts,  but  principles.  At  twenty,  entering 
the  freshman  dass  at  Butgers,  with  a  very  meagre  preparation  in  Greek  and 
Latin,  at  the  end  of  the  year  he  had,  nevertheless,  made  such  progress  as  to 
jump  the  sophomore  and  enter  the  junior  dass,  and  was  graduated  two  years 
later  with  the  late  Secretary  Frelinghuysen,  Governor  Newell,  and  Cortlandt 
Parker,  all  eminent  in  the  law  and  in  public  afiaira. 
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Mr.  Parker  says  that  Bradley  vfB&fa^cileprmcepa  in  his  class,  though  eonv 
peUed  to  miss  the  last  term  of  his  course,  in  order,  by  teaching,  to  earn  money 
to  pay  his  way. 

Of  many  incidents  of  his  student  life,  suggestive  of  his  future  character 
«nd  achievements,  time  forbids  to  speak.  They  all  prophesied  a  man  of  in- 
iegrity,  of  industry,  and  of  notable  talents. 

Young  Bradley  does  not  seem  to  have  been  strikingly  precocious — ^was  not 
a  geni^fs  like  Grotius  or  Hamilton,  striding  at  once  to  tiie  front  of  his  prof es* 
fiion.  His  first  years  at  the  bar,  as  with  most  young  men,  were  a  struggle;  his 
success  and  greatness  were  a  growth,  the  result  of  days  of  toil  and  nights  of 
fitudy.  The  unfolding  of  the  law  to  him  is  admirably  described  in  his  own 
language: 

'^As  in  the  creation  we  may  suppose  that  the  light  of  the  stars  did  not  all 
aburst  upon  man  at  a  single  moment,  but  came  upon  him  from  their-  distant 
chambers  in  successive  beams  one  after  another,  according  to  their  recondite 
stations  in  space,  so  in  the  study  of  the  law  one  great  principle  after  another 
•comes  to  the  yearning  mind  and  overspreads  it  with  light  and  gladness;  and 
cnany  long  years  may  elapse  before  one  can  feel  that  he  has  really  mastered 
the  law  and  fully  obtained  the  ^gladsome  light  of  jurisprudence'  spoken  of  by 
Xord  Coke.'* 

As  a  student  and  as  a  man  a  most  striking  trait  of  his  character  was  thor- 
oughness. He  studied  almost  eveiything,  and  whatever  he  studied  became 
tiis  own,  a  part  of  his  very  self. 

In  concluding  the  address  (already  quoted  from)  delivered  by  him  before 
the  students  of  the  law  school  of  the  University  of  Pennsylvania  in  1884,  an 
address  worthy  the  pen  of  Blackstone,  Justice  Bradley  pictured  the  ideal  law- 
jfrer  as  follows:  ^'To  sum  up  all  in  one  word;  in  order  to  be  an  accomplished 
lawyer  it  is  necessary,  besides  having  a  knowledge  of  the  law,  to  be  an  accom- 
"plished  man,  graced  with  at  least  a  general  knowledge  of  history,  of  science^ 
4>f  philosophy,  of  the  useful  arts,  of  the  modes  of  business,  of  everything,  in 
&ct,  that  concerns  the  well-being  and  intercourse  of  men  in  society.  He 
lOnght  to  be  a  man  of  large  understanding;  he  must  be  a  man  of  large  acquire- 
ments and  rich  in  general  information,  for  he  is  a  priest  of  the  law,  which  is 
4ihe  bond  and  support  of  civil  society,  and  which  extends  to  and  regulates 
ievery  relation  of  one  man  to  another  in  that  society  and  every  transaction  that 
takes  place  in  it.  Trained  in  such  a  profession  and  having  these  acquirements 
«nd  two  things  more,  which  can  never  be  omitted  from  the  category  of  quali- 
Acations — ^incorruptible  integrity  and  a  high  sense  of  honor — ^the  true  lawyer 
jcannot  but  be  the  highest  style  of  man,  fit  for  any  position  of  trust,  public  or 

ivate;  one  to  whom  the  community  can  look  up  as  a  leader  and  guide;  fit  to 

dge  and  to  rule  in  the  highest  places  of  magistracy  and  goveiimient,  an 

lOnor  to  himself,  an  honor  to  his  kind."  . 

I     Studying  his  life  and  its  results,  one  is  impressed  that  this  picture  was  ever 

i>efore  him.    By  a  long  life  of  striving,  probably  more  nearly  than  anyone 

iipf  his  time,  he  attained  to  that  lofty  ideal. 

Of  Sir  Thomas  More,  the  first  layman  commoner  to  become  Lord  Ohaneenori 
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and  who  was  wiser  than  his  contemporaries  by  at  least  three  hni  IreJ  jean,  it 
is  said  that  /^he  was  perfecting  himself  in  most  of  the  liberal  sdenceey  as  mu- 
sic, arithmetic,  geometry,  astronomy,  and  growing  to  be  a  perfect  historian." 
80  of  Jv4g'^  Bradley.  While  the  law  was  his  bnsiness  and  the  great  stady  of 
his  life,  many,  perhaps  I  shonld  say  most,  other  fields  of  knowledge  were  dil- 
igently cnltivated,  not  only  as  recreations,  bnt  as  auxiliary  to  his  profeasioii. 
Mathematics,  for  which  he  had  a  special  fondness  and  aptitude,  and  which  be 
pursued  with  delight  into  its  most  obtruse  applications,  astronomy,  theology, 
biblical  criticism,  languages,  literature,  science,  political  economy,  in  short,  he 
seemed  to  have  studied  almost  everything,  and  to  have  made  a  part  of  himself 
all  that  his  thought  had  touched.  Yet  wide  and  profound  as  were  the  general 
researches  of  this  great  man,  they  were  only  subsidiary  to  his  work  in  the  law. 
For  thirty  years  he  studied  and  practiced  his  profession  in  all  ita  hranchea 
with  gr^at  diligence  and  great  success. 

William  Pinkney  is  said  to  have  declared  that,  in  his  time,  only  two  men  at 
the  bar  of  the  United  States  had  mastered  Coke  and  Littleton — Chief  JvOUce 
Parsons  and  himself.  Indeed,  to  acquire  a  thorough  knowledge  of  Engliith 
and  American  jurisprudence,  as  administered  in  the  courts  of  law,  chancery, 
and  admiralty,  is  a  life  task,  to  be  accomplished  only  by  large  abilities  nnder 
the  spur  of  high  ambition.  Add  to  this  a  thorough  acquaintance  with  the 
jurisprudence  of  republican  and  imperial  Rome,  with  the  Code  Napoleon,  and 
generally  with  the  laws  of  continental  Europe,  and  we  approximate  the  strictly 
professional  resources  of  this  great  lawyer  and  judge.  Indeed,  to  speak  the 
truth  of  this  man's  marvelous  learning  is  to  invite  the  charge  of  exaggerated 
eulogy.  Yet  neither  in  his  writings  nor  in  personal  intercourse  was  there 
any  display  by  Justice  Bradley  of  his  acquirementa.  One  was  impressed,  not 
with  what  he  knew,  but  what  he  was  and  what  he  did.  All  that  he  learned 
enlarged  the  man;  it  did  not  merely  add  to  the  load  of  his  posseasioaa. 

He  was  a  modest  man. 

"Knowledge  Is  proad  that  be  bas  learned  so  modi; 
Wisdom  is  humble  tbat  be  knows  no  mora.  * 

Kor  was  Justice  Bradley  simply  a  student,  a  man  of  leamfaig.  He  was  a 
practical  business  man,  a  man  of  a£Eairs — a  man  to  be  caUed  npon  where  large 
business  interests  were  to  be  handled — a  patriot,  not  only  wise  in  oonnad,  bat 
capable,  energetic,  and  efficient  in  action  when  the  Gk>vemment  was  in  perils 
when  troops  were  to  be  raised,  transportation  furnished,  and  men,  mimitk>nS| 
and  supplies  hurried  to  the  front 

Prior  to  his  appointment  to  this  bench  Mr.  Bradley  nerer  held  a  pabKe 
office ;  yet  no  man  was  more  active  and  influential,  by  word  and  deed,  on  the 
side  of  whatsoever  things  were  just  and  of  good  report  in  his  city  and  State. 

His  study  of  the  law  was  not  as  something  abstract,  speenlatiTe,  HfelesB,  but 
in  its  relations  to  society— yea,  as  thd  very  essence,  the  lif e4>lood  of  dvi} 
society,  even  as  the  surgeon  studies  the  life  of  his  living  subject  He  had  not 
tlie  gift  of  eloquence,  as  the  term  is  generally  understood  in  its  rehtkm  to 
juries ;  but  he  had  what  is  vastly  more  important  to  alawyer  and  a  jndge^  the 
power  of  dear,  terse,  vigorous  statement,  which,  Uluminating  the  anbjeei 
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under  discussion,  if  it  does  not  enlist  the  feelings,  does  convince  the  under* 
standing. 

Politically  his  affinity  was  rather  in  the  school  of  Hamilton  than  of  J  eflEer- 
son.  He  believed  that,  in  framing  the  Federal  Constitution,  the  fathers 
intended  to  create  a  nation,  a  sovereign  among  the  sovereigns  of  the  earth ; 
And,  his  judgment  approving  their  work,  he  omitted  no  opportunity  to  assert 
ftnd  vindicate  that  sovereignty.  Hence  in  his  decisions  upon  constitutional 
questions,  whether  arising  out  of  economic  or  quasi  political  issues,  the 
national  idea  always  appears,  even  as  the  strand  royal  in  the  woof  of  all  the 
banners  of  Britain. 

Of  the  quality  and  measure  of  his  work  as  a  justice  of  this  court,  running 
through  near  sixty  volumes  of  the  reports,  there  is  no  need  to  speak.  With 
all  his  learning,  with  all  his  familiarity  with  reported  decisions.  Justice  Brad- 
ley's opinions  rarely  rest  primarily  on  adjudged  cases.  They  are  bottomed  in 
principle,  and  then,  when  practicable,  buttressed  by  authority.  The  principle 
involved  is  clearly  stated,  with  its  necessary  logical  results,  and  cases  are  cited 
to  show  that,  on  similar  facts,  like  deductions  have  approved  themselves  to 
other  judges — ^been  sanctioned  by  other  courts.  The  conclusion  is  right,  not 
because  others  have  said  so,  but  others  with  him  have  said  so,  because  it  is 
light.  Being  wl^at  he  was,  the  work  of  JusUce  Bradley  could  not  be  less  than 
what  it  is — ^worthy  of  the  man,  an  honor  to  the  great  court  and  the  great 
eountry  for  which  he  spoke.  His  opinions  are  their  own  eulogy,  the  best,  the 
most  enduring  monument  to  the  fame  of  their  author.    . 

But  let  no  jurist  suppose  that  popular  fame  awaits  him.  Such  honors  are 
for  more  showy  service,  for  men  on  horseback,  or  for  those  in  political  life 
who  touch  the  people's  hearts — excite  national  enthusiasm.  The  laws  of 
iociety  like  the  laws  of  nature  work  unseen  and  in  silence.  The  principle  of 
gravitation,  pervading  and  regulating  the  material  universe,  was  unnoted  by 
men  for  near  six  thousand  years.  If  the  law  herself,  omnipresent  and  all-be- 
neiicent,  exdtes  so  little  interest,  her  priests,  quietly  ministering  in  her  temple, 
must  be  content  with  respect  and  veperation.  They  may  not  hope  for  popular 
applause. 

Justice  Bradley  was  a  Christian  man,  cherished  the  domestic  virtues  in  his 
bome,  was  a  good  neighbor,  and  a  good  citizen.  He  tried  always  to*preserve 
a  conscience  void  of  offense  toward  God  and  man.  Charges  against  his  integ- 
rity or  honor  fell  away  from  him  as  hurtless  as  hail  from  the  face  of  yonder 
monument.  To  assert  that  such  endowments,  enriched  by  such  cultivation, 
bave  perished,  that  the  light  of  such  a  life  has  sunk  in  endless  night,  is  to 
fanpeach  the  economy  of  nature. 

Justice  Bradley  was  a  great  lawyer,  a  great  magistrate,  a  great  man.  He 
aocalted  the  tribunal  wherein  he  sat ;  he  enlarged  the  measure  of  the  place  he 
oocupied.    His  successor  will  in  due  time  be  appointed ;  his  place  will  not  soon 

be  filled. 

J 
The  Ohixf  Justiob  responded : 

"MTe  receive  the  memorial  of  the  oar  ana  the  address  of  the  Attorney-Gen- 
aval  as  deserved  tributes  to  the  eminent  man^  whose  labors  have  illuminated 

usu.  &  iin 
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^e  eoDclninons  of  this  tribnna],  and  whose  gracic 
members  a  Bonrca  of  inspiration  and  fraternal  reg 
indeed,  sorrow  deepljr  that  we  shall  eee  his  face  e 

The  Btorf  of  the  lives  of  those  who  have  trinn 
stance  and  hj  indomitable  will  and  indnstr;  att» 
ness  and  in  fame  to  which  the  mental  gifts  cmti 
interest  and  instmction,  and  in  portraying  the  ea 
oar  departed  brother,  the  Attorney-General  baa  j 
impresBive  lesson  tanght,  in  that  particQlar,  by  I 
of  the  most  strikinggronndB  of  the  snccesswithv 
For  the  capacity  for  nnremitting  intellectual  toil  ■ 
power  of  concentration  wherein  lies  the  secret  oi 

He  had  not  only  the  "  inquiring  "  bat  the  "  inb 
looked  into  things,  bnt  threw  himself  upon  the 
them.  In  each  instance,  his  nature  seemed  eu 
"  like  the  dyer's  hand."  Minuteness  and  eompn 
that  to  his  understanding  the  lUoatration  from  Ui 
be  applied,  as  it  was  to  Bacon,  that  it  resembled 
be  placed,  perfect  in  its  proportions,  on  the  ban 
wliole  armies  could  encamp  beneath  ite  shadeu 

It  woold  be  unreasonable  to  say  that  he  took 
inoe,"  yet  the  range  of  his  studies  was  vast ;  the 
many ;  and  his  acquaintance  with  afiairs  80  ezti 
and  what  acquired  poured  from  him  in  a  commi 

If,  ae  has  been  said,  great  judges  may  be  diviij 
particular  dispute  correctly,  and  those  who,  in  d< 
pies  which  will  govern  future  cases,  Mr.  JusAot 
to  the  latter  class ;  for  his  decisions  in  disposic 
explained  the  reason  tud  the  philosophy  of  the 
guide  to  the  eolntion  of  problems  to  come. 

Taking  his  seat  upon  this  bench,  conrersaQt  n 
and  with  a  mind  filled  with  the  results  of  broo< 
pies  in  the  vigils  of  many  years,  there  is  no  gi 
left  a  lasting  impress  upon  the  jurispradence  < 
from  the  9th  Wallace  to  the  lllst  United  State* 
dred),  couched  in  pure,  undefiled  English,  vigo 
the  great  domain  of  oonstitntional  law,  in  cases  t 
ty,  in  patent  causes,  covering  the  whole  field  of ; 
involving  the  appHcation  of  tJie  subtle  learning 
refined  and  equitable  distinctions  of  the  civil,  v 
pies  of  social  order,  of  civil  and  politioal  liber^, 
ment  or  the  immortal  structure  of  his  own,  oo 
manlike  views,  and  of  enlightened  mlea  in  the  ad 
upon  the  eternal  principle  of  right  and  wronj 
oblivion — an  edifice  which  will  remain  even  thou 
stone  the  name  of  the  architect  and  builder. 
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reward  of  an  illustrious  magistrate,  that  his  work  in  contribating  to  the  pro- 
gress  and  happmess  of  mankind  by  the  just  enforcement  of  the  laws,  will  last 
as  long  as  humanity  endure& 

The  President  of  the  United  States,  in  acknowledging  the  official  notifica- 
tion of  Mr.  Justiae  Bradley's  death,  said :  ^^  He  was  not  only  locked  in  the 
law,  but  the  temper  of  his  mind  was  so  fine  and  his  wisdom  so  great  that  I  do 
not  wonder  that  you  valued  his  counsels  so  highly."  This  observation  is  dis- 
criminating and  just,  for  it  touches  that  reserved  force,  termed  character  ,which 
gave  Mr.  Justice  Bradley  an  influence  beyond  the  mere  words  he  wrote  or 
uttered.  Fineness  of  mind,  wisdom  of  thought,  cordiality  of  heart,  sunplicity 
of  manner,  conscientious  devotion  to  duty,  an  absolute  integrity — ^these  he 
had,  aAd  possessing  these,  he  has  left  no  unfinished  window  in  the  palace  of 
the  reputation  bequeathed  to  posterity.  Never  suffering  the  talents  given 
him  to  be  weakened  or  extirpated  by  disuse,  he  persevered  in  the  perform- 
ance of  public  duty  far  beyond  the  period  assigned  as  entitling  to  well-eamed 
repose. 

And  so  beneath  the  quiet  stars,  that  appeared  in  the  heavens  as  the  twilight 
iaded  away,  he  continued  to  reap  the  harvest  of  a  well-spent  life,  and  at  the 
•lunmons  of  his  Master  came,  bringing  his  sheaves  with  him. 

An  adjournment  has  heretofore  been  had  as  a  mark  of  respect  to  the  mem- 
ory of  our  beloved  associate,  and  a  majority  of  our  number  hits  attended  the 
eontmiittal  of  his  body  in  the  sure  and  certain  hope  of  the  life  of  .the  world  to 
eome.  The  resolutions  and  the  remarks  which  have  accompanied  their  pres- 
cmtation  will  be  entered  upon  the  record.  ^ 
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It  is  ordered  that  the  following  allotment  be  made  of  the  Chief  Justice  and 
Associate  Justices  of  this  court  among  the  circuits,  agreeably  to  the  Act  of 
Congress  in  such  ease  made  and  provided,  and  that  such  allotment  be  entered 
of  record,  viz : 

For  the  first  circuit,  Horace  Gray,  Associate  Justice. 
For  the  second  circuit,  Samuel  Blatchf  ord.  Associate  Justice. 
For  the  third  circuit,  John  M.  Harlan,  Associate  Justice. 
For  the  fourth  circuit,  Melville  "W.  Fuller,  Chief  Justice. 
For  the  fifth  circuit,  Lucius  Q.  C.  Lamar,  Associate  Justice. 
For  the  sixth  circuit,  Henry  B.  Brown,  Associate  Justice. 
For  the  seventh  circuit,  John  M.  Harlan,  Associate  Justice. 
For  the  eighth  circuit,  David  J.  Brewer,  Associate  Justice. 
For  the  ninth  circuit,  Stephen  J.  Field,  Associate  Justice. 

It  is  ordered  by  the  court  that  mandates  issue  in  all  cajses  dedded  prior  to 

tibe  first  of  January,  1892,  when  applied  for,  except  oases  docketed  and  dis- 

■uased  under  the  Ninth  Bule. 

(Promulgated  February  1, 1892.) 
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Oopte  of  ptpm  noentlT  dlfoorered  in  the  derk*!  office  in  the  haodwiUiog  of  tt 
lleik,  Mc  OinoU,  directed  hy  the  Chief  Juttioe  to  be  piinted  for  the  qm  d  the  coaxL 


Slot  Bole. 

(NowSthBoM 

UvmD  Statsb  e.   D^TENPOBT'e 
[Na  88.]    December  term,  1861. 
Mr.  GxM  moved  to  dismias  this  ca8e»becaiise 
the  record  referxed  to  another  record,  and  was 
therefore  incomplete  under  the  role.    The  At- 
tamey-Oeneral  opposed  the  motion. 

Mr.    OhUf  Justice  Tahbt.      When   this 
mle  was  made  the  records  were  not  printed, 
and  it  would  have  been  yery  inconveuient  to 
refer  to  other  manuscript  records  of  the  court 
But  as  the  records  are  now  printed,  there  is  no 
inconvenience  in  the  practice,  and  it  tends  to 
save  expense.  *  Moreoyer,  there  is  in  this  rec- 
ord a  sttpulation  of  the  counsel  below  to  refer 
to  another  record  of  the  same  court  now  in  this 
oonrt,  and  which  ought  to  bind  the  counsel 
here. 
MaUan  omrukd  IkomJm  P,  IBBh 
The  q;>inion  of  the  oourt  on  amimeni  and 
decision  is  reported  in  16  How.  1  (14  L.  ed. 
976). 
Mr.  AUprUf-G^nmral  tat  appellant 
Jf«i9n.  BaUkoin,  Joknsom  and  Oo9$  ioi  ap- 
pftllffff. 


S8d  Bole. 

(Now  14th  BoleJ 

Bhdt  ft.  Hbatb.  [No.  88.]  FDed  and  dock- 
eted December  7, 1849. 
Mr.  Bradley  moved  for  a  certiorari.  Mr. 
Com  objected  that  the  motion*  came  too  late, 
this  being  the  third  term  that  thecase  had  been 
on  the  docket  Mr.  BrodUf  replied  that  the 
record  was  not  printed  at  the  last  term,  and 
that  he  had  been  taken  into  the.  case  since  the 
last  contlnnanoib 
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rule  was  made  the  reooids  were  not  priced. 
Kow,  oounsel  rardy  sees  the  record  untfl  It  is 
printed,  and  if  the  motion  is  made  within  a 
reasonable  time  after  the  record  Is  printed,  and 
counsel  has  the  opportuni^  of  soring  it,  a  cer 
tiorari  wfll  be  granted.  But  if,  after  the  re- 
turn, the  other  partj  desires  to  go  to  trial  at 
this  term,  the  partj  moTing  will  not  be  entitled 
to  a  continuance. 

The  opinion  of  the  oourt  upon  tte  merits  Is 
reported  in  12  How.  168  (18  L.  ed.  989^ 

O&rtioraH  awarded  Deemlber  P,  JS6L 

Mr.  Cote  for  plaintilb  in  error. 

Mr.  BroidUff  for  defendant  In  enoi; 


64th  BoUb 

(Kowieth  BuleJ 

Labmab  ft.  TnDALB.    [No.  86.1    VOed 

docketed  March  19,  I860. 

Ko  appearance  for  plaintilf  in  error.  Ap- 
pearance of  Mr.  iStonlofi  entered  for  defendant 
m  error.  Mr,  8taiiUa%  moved  to  diunisi  this 
writ  of  error  under  the  6^  Rule. 

Mr.  OhUf  J%uiie$  Tahbt.  The  olijeet  oT 
the  rule  was  to  embraoe  a  daas  of  cases  where 
there  was  no  appearance,  not  to  laj  the  foa»> 
dation  for  a  motion,  but  for  the  action  ct  the 
court  when  the  case  is  reached  in  the  rsgolar 
call  of  the  docket  the  counsel  of  defendant  in 
error  may  aTail  himself  of  the  19th  Rule  tf 
there  be  no  appearance  then  entered  for  the 
plaintiff  in  error. 

The  prment  fMiiom  mmti  he  ommML 

Beeember  P,  2851, 

See  decision  on  a  prevkMis  notion  lo  din- 
miss  this  case  reported  Ib  11  Hew.  688  08  L. 
ed.88^ 

uses. 
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142  TJ.  8.  1-17,  85  L.  916.  SPARHAWK  ▼.  YERKBS. 

Bankruptcy.--  Stock  exchange  membership  passes  to  aOTlgnes^ 
p.  112. 

Bankruptcy  assignee  need  not  accept  unprofitable  property,  but 
his  judgment  is  not  final,  p.  18. 

Approved  in  Sunflower  Oil  Co.  ▼.  Wilson,  142  U.  8.  822,  86  U 
1028,  12  S.  Ct.  237,  holding  receirer  of  bankrupt  oil  company  not 
bound  to  accept  railroad  stock;  Sessions  y.  Romadka,  145  U.  8. 
39,  36  L.  613,  12  S.  Ct.  801,  reaffirming  doctrine  as  to  worthless 
patent;  Quincy,  etc.,  R.  R.  y.  Humphreys,  145  U.  Sw  90,  36  L.  638, 
12  S.  Ot  793,  where  receiver  took  possession  of  leased  railroad 
line;  United  States  Trust  Co.  v.  Wabash  Ry.,  150  U.  S.  300,  37  L. 
1088.  14  S.  Ct.  90,  holding  receiver  has  reasonable  time  to  elect 
whether  he  will  continue  lease;  Dushane  v.  Beall,  161  U.  -S.  515,  40 
Ij.  792.  16  S.  Ct,  638,  holding  two-year  United  States  statute  of 
limitation  inapplicable  to  property  adversely  claimed  after  receiver 
had  taken  i>o8session  of  it;  Colt  v.  Sears  Commercial  Co.,  20  R.  I. 
828.  38  Atl.  1058,  holding  creditors  can  compel  assignee  to  attack 
preference  by  bankrupt 

Bankrupt  may  purchase  property  surrendered  after  discharge, 
p.  14. 

Bankrux)tcy  assignee's  delay,  for  twelve  years  to  perfect  posses- 
sion of  exchange  seat  presumed  election  not  to  accept,  p.  14. 

Reaffirmed  in  Laughlin  v.  Calumet,  etc..  Dock  Co.,  65  Fed.  447, 
24  U.  S.  App.  573,  and  Lancey  v.  Foss,  88  Me.  218,  219,  88  AtL 
1072,  1073. 

Bankrupt  may,  until  discharge,  be  compelled  to  aid  in  perfect 
ing  assignee's  possession,  p.  15. 

Bankrupt,  paying  assessments  after  discharge,  may  hold  ax- 
change  seat  against  assignee  who  did  not  accept,  p.  10. 

142   U.   8.   18-28,  85   U  919,   NBW   OBIiEANS,    EXTO,   B.   B.    T. 
JOPES. 
Trial.—  E)zceptions  taken  after  trial  are  too  late,  p.  2L 

Exceptions,  bill  of.—  Where  bill  is  signed  at  term  it  it  prceomed 
that  all  things  recited  therein  took  place,  p.  23. 

Homicide.—  Law  of  self-defense  Justifies  act  done  In  honest  end 
reasonable  belief  of  immediate  danger,  p.  28. 
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Approved  In  Field  y.  Commonwealth,  89  Va.  601,  16  S.  E.  8C5, 
upholding  refusal  of  court  to  charge. 

Assault.— For  injury  done  in  Justifiable  self-defense  no  action 
lies,  either  civil  or  criminal,  p.  24, 

Xaster  is  free  from  liability  for  injury  caused  bj  serrant  If 
latter  is  not  liable,  p.  24. 

Reaffirmed  in  fit  Louis,  etc.,  R.  R.  y.  Berger,  64  Aik.  625,  44 
8.  W.  814,  89  U  R.  A.  789,  holding  lawful  s^-defense  hy  con- 
ductor entails  no  liability  on  him  w  company. 

Carrier  is  not  liable  for  injury  lawfully  done  to  passenger  by 
employee,  p.  26. 

Oarrier  is  liable  for  wanton  and  willful  act  of  emidoyee,  p.  27. 

An>roYed  in  Danid  t.  Petersburg  R.  R^  117  N.  O.  607,  28  8.  B. 
828,  holding  burden  on  railroad  of  showing  cztmuatlng  elrcuB- 
stances  where  employee  shot  person. 

Xaster  is  not  liable  for  wanton  and  willful  act  of  omidoyeo  out- 
side scope  of  employment,  p.  27. 

Oarrier  is  not  liable  for  employee's  act  In  s^-defensob  pw  27. 

See  54  Am.  8t  Rep.  78,  note. 

142  17.  8.  28-48,  85  L.  925,  PEAROE  T.  RICE. 

Judgment  concludes  parties  and  prirlee  as  to  matters  actQaRy 
determined  or  necessarily  inyolved,  p.  86. 

Approved  in  Green  v.  Bogue,  158  U.  S.  500,  89  L.  1069,  15  &  Ot 
984,  reaffirming  rule  as  to  decree  in  equity. 

Gaming.—  In'  Illinois  equity  will  set  aside  Judgment  at  law  on 
note  for  gambling  debt,  p.  86. 

Bills  and  notes.— Bank  receiving  note  as  collateral  security  te 
bcma  fide  holder  only  to  extent  of  debt,  p.  87. 

Gaming.— Contract  and  notes  involved  in  gambling  la  differ- 
ences  are  void  in  Illinois,  p.  40. 

ApjproYeA  in  Clews  v.  Jamieson,  96  Fed.  664,  655,  holding  con- 
tract for  sale  of  stocks  for  future  delivery,  void. 

Equity.—  When  issue  is  taken  on  plea  by  filing  replication,  f aetn» 
If  proven,  will  avail  defendant  only  so  Ult  as  they,  ought,  p.  42. 

Reaffirmed  In  Horn  v.  Detroit  Dry-Dock  Co.,  160  U.  S.  626.  87 
L.  1208,  14  6.  Ct.  218,  American  Graphophone  Co.  v.  Edison  Phono- 
graph Works,  68  Fed.  451,  452,  and  Elgin,  etc.  Pump  Co.  t.  Nlcbote» 
65  Fed.  218,  24  U.  8.  App.  542.    See  54  Am.  St.  Rep.  228,  note. 

142  U.  a  4S-W,  85  L.  961,  FARNSWORTH  T.  DUFFNER. 

Vendor's  mlsrepresentaticms  are  not  ground  for  rescission  wbers 
knowledge  of  facts  Is  open  to  vendee,  p.  47. 

Reaffirmed  In  Clark  t.  Reeder,  158  U.  8.  6M,  89  U  1077,  16  a 
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Ct.  857,  Bement  v.  La  Dow,  66  Fed.  189.  and  Crocker  v.  Manley. 
164  111.  294,  296,  56  Am.  St.  Rep.  200,  202,  45  N.  B.  580,  581,  all  re- 
fusing to  cancel  deed;  Mahaffey  ▼.  Fergason,  156  Pa.  St  170,  27 
Atl.  23,  holding  misstatements  of  ▼endor's  agent  t)0  experts  B«t 
misrepresentations. 

Distinguished  In  Brotherton  ▼.  Reynolds,  164  Pa.  St.  140.  80  Atl. 
235,  where  vendor's  agent,  selling  1^000  acres  of  timber,  show«d 
only  best  parts. 

Contract  will  be  rescinded  for  misrepresentation  only  npon  clear 
and  convincing  proof,  p.  48. 

Vendee's  failure  to  make  reasonable  examination  precludes  lile 
rescinding  for  fraud,  p.  48. 

Distinguished  In  Leicester  Piano  Co.  t.  Front  Royal,  etc.,  Co., 
65  Fed.  195,  8  U.  S.  App.  874,  holding  Investigation  by  Inex- 
perienced agent  not  binding  on  principal. 

Vendor's  false  statements  as  to  his  religions  and  political  aaeo- 
datlons  cannot  Invalidate  contract,  p.  55. 

Vendee,  having  relied  on  own  examination  of  tax  title,  court 
will  not  decree  rescission,  p.  56. 

Vendee,  suing  to  rescind.  Is  unconcerned  with  mlsappropriatUw 
of  purchase  money  by  vendor's  agents,  p.  56. 

142  U.  S.  56-72.  85  L.  936,  FINN  v.  BROWN. 

Corporations.— One  whose  name  appears  on  stock-book  la  pre- 
sumed owner  and  has  burden  of  proving  otherwise,  p.  67. 

Reaffirmed  In  Lewes  v.  Swltz,  74  Fed.  382. 

Distinguished  in  Pauly  v.  State  Loan,  etc.,  Co.,  165  U.  S.  620, 
41  L.  849.  17  S.  Ct.  470.  holding  person  appearing  on  list  of  share- 
holders as  pledgee  not  shareholder. 

Banks.— Cashier  Is  conclusively  presumed  to  have  kept  list  of 
stockholders  and  to  know  contents,  p.  69. 

Reaffirmed  In  Tate  V.  Bates.  118  N.  C.  306,  54  Am.  St  Rep.  722, 
24  S.  B.  483.  Solomon  v.  Bates.  118  N.  C.  322,  24  S.  B.  746, 
and  Gemer  v.  Mosher.  58  Neb.  158,  78  N.  W.  391. 

Banks.— One  receiving  dividends  cannot  escape  liability  aa 
owner  by  mere  delivery  to  true  owner,  p.  70. 

Approved  In  Hayden  v.  Thompson,  71  Fed.  63,  86  U.  8.  App. 
361.  holding  receiver  of  insolvent  national  bank  could  sue  share- 
holders to  recover  unlawfully  paid  dividends;  Ft  Payne  Bank  v. 
Alabama  Sanitarium,  103  Ala.  370,  15  So.  G22,  stockholder  con- 
cluslvely  presumed  to  know  dividend  paid  out  of  capital  stoek. 

Bank  cashier,  falling  to  transfer  on  books  stocks  wrongfully 
transferred  to  him.  cannot  deny  liability,  p.  71. 

FoUowed  In  Atwater  v.  Smith,  78  Minn.  500,  76  N.  W.  2M,  •• 
to  note  of  director  of  bank. 
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Distliigalshed  in  Sigua  Iron  Co.  ▼.  Greene,  88  Fed.  218,  215^  69 
U.  S.  App.  567,  570,  holding  entry,  of  name  on  stock-book  of  eor- 
poration  not  prima  facie  evidence  of  fact. 

Banks.—  Officer  cannot  escape  liability  by  pleading  Ignonnoe  of 
facts  appearing  on  his  books,  p.  71. 

Approved  in  COonnor  ▼.  Witherby,  111  OaL  529,  44  P«c  220, 

reaffirming  principal  cases. 

Followed  in  Spurr  v.  United  States,  87  Fed.  705,  60  U.  &  ApR. 
077,  holding  president  of  national  bank  presumed  to  know  eoA- 
dition  of  accounts.    See  38  Am.  St.  Rep.  774,  note. 

142  U.  S.  73-78.  35  L.  941,  HAMMOND  v.  JOHNSTON. 

Supreme  Court  will  dismiss  writ  where  State  decision  was  cor- 
rect, regardless  of  Federal  question,  p.  78. 

Followed  in  Deleware  City,  etc.,  Nav.  Go.  y.  Reybold,  142  U.  6. 
643,  35  L.  1144,  12  8.  Ct  292,  0*Neil  v.  Vermont,  144  U.  S.  336, 
86  L.  457.  12  S.  Gt  698,  Northern  Pac.  R.  R.  v.  EUis,  144  U.  a 
464,  36  L.  506,  12  S.  Ct  726,  Hammond  v.  Connecticut  Life  Ins. 
Co.,  150  U.  S.  636,  87  L.  1207,  14  S.  Ct.  236,  New  York,  etc.  R.  R. 
v.  Woodruff,  153  U.  S.  691,  38  L.  871.  14  S.  Ct.  976,  Rutland  R.  R. 
v.  Central  Vt  R.  R.,  159  U.  S.  641,  40  L.  289,  16  S.  Ct  116.  Ham- 
mond Y.  Horton.  169  U.  S.  734,  42  L.  1215,  18  S.  Ct  942.  and  King- 
man Y.  Holthaus,  59  Fed.  307,  all  reaffirming  doctrine  of  principal 
case;  Sherman  y.  Grinnell,  144  U.  S.  202^  36  L.  405,  12  S.  Ct  575. 
holding  no  Federal  question  iuYolYed  in  decision  of  State  court 
ApproYed  in  Nashville,  etc.,  Ry.  y.  Taylor,  86  Fed.  175,  arguendo. 

142  U.  8.  79-^.  35  L.  943,  NEW  ORLEANS  Y.  NEW  ORI«BAN8 
WATER-WORKS  CO. 
Suprenie  Court  will  not  review  State  decision  unless  record  shows 
Federal  question  necessarily  involYed,  p.  84. 

Followed  In  Mobile,  etc.,  R.  R.  y.  Tennessee.  153  U.  8.  492,  38 
Lb  796,  14  8.  Ct  970,  holding  Supreme  Court  has  Jurisdiction  to 
roYiew  decision  of  State  court  holding  no  contract  exists.  Cited, 
arguendo,  in  Douglas  y.  Wallace,  161  U.  8.  348,  40  L.  728.  16  S. 
Ct  486. 

Supreme  Court  will  not  review  State  dedslcm  based  upon  rules 
of  general  Jurisprudence,  p.  84. 

Cited  In  Deleware  City,  etc..  Nav.  Co.  y.  Reybold.  142  U.  S. 
643,  85  L.  1144,  12  S.  Ct  292.  Sherman  y.  Grinnell.  144  U.  8.  202, 
36  L.  405,  12  S.  Ct.  575,  0*Neil  v.  Vermont  144  U.  S.  336.  36  L. 
457,  12  8.  Ct  698.  and  Connecticut  y.  Woodruff,  1S8  U.  8.  6n, 
88  L.  871,  14  8.  Ct  977,  all  reaffirming  doctrine  of  principal  caaa 

Courts.— Bare  averment  of  Federal  question  wiU  not  glYS 
preme  Court  jurisdiction,  p.  87. 
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Cited  in  HambUn  y.  Western  Land  Co.,  147  U.  S.  532,  533,  37  L. 
270,  13  8.  Ct  854,  St  Louis,  etc.,  R.  Co.  v.  Missouri,  156  U.  S.  483. 
89  L.  504,  15  8.  Ct  445,  Wilson  v.  North  Carolina,  169  XT.  8.  595, 
42  L.  871,  18  8.  Ct  439  (reprinted  in  122  N.  C.  1108f,  Appendix), 
St  Paul,  etc..  By.  v.  fit  Paul,  etc.,  R.  R.,  68  Fed.  11,  32  U.  8.  App. 
372,  and  Nashville,  etc.,  Ry.  v.  Taylor,  86  Fed.  182,  all  reaffirming 
doctrine  of  principal  case;  Michigan  TeL  Co.  ▼.  Charlotte,  98  Fed. 
13,  holding  question  sufficiently  stated. 

Constitutional  guaranty  against  impairment  presupposes  legal 
contract,  p.  88. 

Approved  in  City  Ry.  ▼.  Citizens'  R.  R.,  166  U.  S.  564,  41  L.  1117, 
17  8.  Ct.  655,  holding  averment  In  bill  that  complainant  had  con- 
tract with  city  which  It  attempted  to  impair  sufficient 

Constitutional  prohibition  of  deprivation  of  property  cannot  bs 
violated  unless  party  has  property,  in  thing,  p.  88. 

FoUowed  in  Bier  v.  McGehee,  148  U.  8.  140,  37  L.  398,  13  &  Ct 
581,  holding  State  constitutional  amendment  declaring  certain 
bonds  in  its  possession  void,  constitutional. 

Constitutional  law.— Ultra  vires  contract  of  corporation  repu- 
diated by  other  party  is  not  impaired,  p.  89. 

Constitutional  guaranty  against  impairment  does  not  embrace 
municipal  charters,  p.  91. 

Followed  in  Covington  v.  Kentucky,  173  U.  8.  241,  19  8.  Ct  387, 
holding  city  had  no  contract  with  State  exempting  property  from 
taxation  within  contract  clause  of  United  States  Constitution; 
Ersliine  v.  Steele  County,  87  Fed.  634.  636,  holding  statute  validat- 
ing  former  invalid  statute  constitutional;  and  that  prior  Judgment 
no  bar  to  subsequent  action  on  validated  contract;  Pearson  ▼. 
State,  56  Ark.  153,  35  Am.  St  Rep.  93,  19  8.  W.  501,  holding  State 
legislature  empowered  to  pass  act  releasing  county  treasurer  from 
liability  for  stolen  funds;  State  v.  Williams,  68  Conn.  156,  35  AU. 
31,  holding  legislature  may  require  town  to  aid  in  construction 
and  maintaining  bridge  benefiting  it 

Constitution  protects  municipalities'  private  rights  and  interests 
against  laws  impairing  contract  obligations,  p.  91. 

Contracts.— Courts  fix  rights  of  parties,  but  cannot  add  new 
terms,  p.  91. 

Municipality  is  not  deprived  of  property  by  repeal  of  law  al- 
lowing set-off  of  taxes  against  water  charges,  p.  92. 

Cited  in  35  Am.  St.  Rep.  538,  note. 

142  U.  fi.  93-101,  35  L.  948,  FRANKLIN  COUNTY  T.  GERMAN 
SAVINGS  BANK. 
Judgment,  within  Jurisdiction,  cannot  ba  attacked  collaterally,  as 
to  issues  decided,  p.  100. 
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Aivproved  In  Southern  Minn.  Ry^,  etc.,  Go.  t.  St.  Paul,  etc., 
R.  R.,  55  Fed.  695,  12  U.  8.  App.  820,  as  to  title  to  lands. 

Judgment  between  same  parties  is  concluslye  when  offered  In 
eyidence  In  collateral  action,  p.  101. 

Followed  in  Sl^inner  y.  Franklin  County,  56  Fed.  785,  9  U.  8. 
App.  676,  and  Clay  y.  Desklns,  63  Fed.  332,  8  U.  8.  App.  661. 
where  matters  res  adjudicata«  eyen  though  subject  of  suit  dlf* 
ferent;  Austin  y.  Hamilton  County,  76  Fed.  211,  46  U.  «.  App.  260, 
holding  former  decree  upholding  yalldity  of  municipal  bonds  con- 
cluslye; Board  of  Oommrs.  y.  Piatt,  79  Fed.  572,  573,  49  U.  S.  App. 
226,  holding  former  Judgment  that  bonds  yalld  concluslye;  Union 
Bank  y.  Commissioners,  90  Fed.  13,  holding  municipal  corporation 
submitting  to  a  Judgment  cancelling  bonds  It  Is  empowered  to  ia- 
sue,  estops  it  from  urging  Inyalidity  of  bonds  issued  instead  thereof; 
Chicago,  etc.,  R.  R.  y.  Commissioners,  47  Kan.  767,  29  Pac.  96, 
on  mandamus  to  compel  issuance  of  bonds;  Rio  Grande  County  y. 
Burpee,  24  Colo.  59,  60,  48  Pac.  539,  540,  refusing  to  entertain  an 
appeal  from  a  Judgment  awarding  writ  of  mandamus. 

142  U.  8.  101-115,  85  U  951,  C06HLAN  y.  SOUTH  CAROLINA 
R.  R.  CO. 
Contract  Is  goyemed  by  law  with  ylew  to  which  It  was  made, 
p.  109. 

Contracts  are  goyemed  by  lex  loci  contractus  unless  other  law 
contemplated,  p.  110. 

Cited  In  Rosenstein  y.  Tarr,  51  Fed.  871,  arguendo. 

Railroad  bonds,  payable  in  England,  bear  interest  after  matorlty 
according  to  English  law,  p.  110. 

Contracts  made  In  one  place,  and  performable  In  another,  are 
goyemed  by  law  of  latter,  p.  111. 

FoUowed  In  Hall  y.  Cordell,  142  U.  8.  120,  85  L.  968,  12  8.  Ct 
156,  as  to  bill  of  exchange;  Buchanan  y.  Droyers*  Nat  Bank,  55 
Fed.  228,  229,  6  U.  8.  App.  566,  holding  note  made  In  Tennessee 
and  payable  in  Illinois  an  Illinois  contract;  Phlnney  y.  Mutual  Life 
Ins.  Co.,  67  Fed.  499,  life  insurance  policy.  Issued  to  inhabitant 
of  Washington,  New  York  contract;  as  also  In  Equitable  Life,  etc., 
Soc.  y.  Nixon,  81  Fed.  799,  48  U.  8.  App.  487;  Caesar  y.  Capell,  83 
Fed.  418,  420,  holding  Missouri  mortgage  on  Tennessee  property.  In- 
yalld  under  Tennessee  laws,  not  a  Tennessee  contract;  Dygert  t. 
Vermont  Loan,  etc,  Co.,  94  Fed.  914,  affirming  8.  C,  89  Fed.  124, 
holding  contract  made  In  Idaho,  but  payable  In  Washington,  Wash- 
ington contract;  Guarantee  Sayings,  etc.,  Co.  y.  Alexander,  90  Fed. 
873,  holding  usurious  mortgage  held  by  Washington,  D.  C,  corpo- 
ration on  South  Carolina  property,  Washington  contract;  Bottom- 
1^  y.  Metropolitan  Life  Ins.  Co.,  170  Mass.  277,  49  N.  B.  439, 
holding  lapsed  'Rhode  Island  contract  not  a  Massachusetts  con* 
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tract  by  renewing  it  there;  Hubble  y.  Morristown  Land  Oo.,  d5 
TeniL.  590,  32  S.  W.  066,  holding  note  payable  in  New  Jersey  se- 
cured by  Tennessee  lands,  a  New  Jersey  contract;  National  Bldg.» 
etc.,  Assn.  v.  Ashworth,  91  Va.  712,  22  S.  E.  523,  holding  mortgags 
on  Virginia  property,  payable  In  New  York,  a  New  York  contract. 

Bonds.—  Presumption  that  interest,  after  maturity,  is  governed 
by  law  where  payable,  is  strengthened  by  practice,  p.  114. 

Oited  in  Bound  v.  South  Carolina  By.,  51  Fed.  59,  60,  argnenda 
See  55  Am.  <St.  Bep.  48,  note. 

142  U.  S.  116-121,  95  L.  956,  HALL  y.  GOBDBLL. 

Api>ellate  court  is  bound  by  jury's  findings  on  issues  properly 
submitted,  p.  118. 

Bill  is  not  negotiated  under  Missouri  B.  S.,  I  687,  while  payee 
retains  ownership  and  possession,  p.  120. 

Bills.— Missouri  statute  is  inapplicable  to  parol  promise  in  Mis- 
souri to  accept  bill  In  Illinois,  p.  120. 

Bills.— Party  agreeing  to  accept  In  State  of  residence,  is  not 
bojnd  to  accept  elsewhere,  p.  120. 

Contract  is  governed  by  lex  loci  contractus,  unless  party  had 
other  law  in  view,  p.  120. 

Approved  in  Buchanan  v.  Drovers*  Nat  Bank,  55  Fed.  228,  6 
U.  S.  App.  566,  as  to  note  made  in  Tennessee  and  payable  In 
Illinois;  Huboard  v.  Exchange  Bank,  72  Fed.  235,  38  U.  S.  App. 
289,  holding  a  contract  to  accept  drafts  on  New  York  made  in 
South  Carolina,  contract  of  latter  place;  Equitable  Life,  etc,  Soc. 
V.  Nixon,  81  Fed.  799,  48  U.  S.  App.  487,  as  to  life  Insurance  policy 
delivered  In  Washington  and  premiums  payable  In  New  York; 
C^sar  V.  Capell,  83  Fed.  418,  holding  mortgage  by  Missouri  cor- 
poration on  Tennessee  property,  a  Missouri  contract;  Bottomley  v. 
Metropolitan  Life  Ins.  Co.,  170  Mass.  277,  49  N.  E.  439,  holding 
lapsed  Bhode  Island  insurance  contract  revived  In  Massachusetts 
not  Massachusetts  contract;  Hubbell  v.  Morristown  Land  Co.,  95 
Tenn.  590,  32  S.  W.  966,  holding  Tennessee  note  payable  in  New 
Jersey  a  New  Jersey  contract. 

Bills.— Parol  acceptance  or  promise  to  accept,  on  sufficient  con- 
sideration. Is  binding  In  Illinois,  p.  121. 

142  U.  S.  122-128,  85  L.  959,  CHEYER  v.  HOBNBR. 

Supremie  Court  will  not  review  decision  based  solely  on  local 
law,  p.  128. 

Not  cited. 

142  U.  B.  128-138,  85  L.  961,  VAN  8T0NB  T.  flTILWBLU  BTO* 
MFG.  CO. 
Federal  courts  are  not  bound  to  follow  State  practice  regarding 
bills  of  exception,  p.  188. 
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Reaffirmed  In  Walker  v.  Windsor  Nat.  Bank.  56  Fed.  78,  5  U.  & 
App.  423,  and  New  York,  etc.,  R.  R.  v.  Hyde,  56  Fed.  190.  5  U.  S. 
App.  448. 

AppeaL^  PTMnmptioo  is  that  eyldence  was  properlj  admlttod, 
9.  184. 

AppeaL— Order  orermllnf  demurrer  to  erldence  Is  net  appeal- 
able, p.  184. 

Olted  In  Hopkins  v.  Railroad,  96  Tenn.  421,  84  «.  W.  1082,  82 
Lu  R.  A.  359.  arguendo. 

Appeal.— Decision  on  motion  for  new  trial  Is  not  appealable, 
p.  134. 

Reaffirmed  in  Moore  v.  United  States.  150  U.  &  62,  87  U  906.  14 
S.  Ct.  28.  Holder  v.  United  States.  150  U.  8.  92,  87  U  1010.  14  8. 
Ot  11,  Crosby  Lumber  Go.  v.  Smith.  51  Fed.  68.  8  U.  8.  App.  125. 
Robinson  v.  Dewhurst.  68  Fed.  889.  25  U.  8.  App.  845,  and  Postal. 
etc.,  Cable  Co.  v.  Zopfl,  78  Fed.  610.  48  U.  8.  App.  141. 

Appellate  court  will  not  consider  general  exception  to  ^arye 
as  whole,  p.  185. 

Followed  in  Grand  Trunk  Ry.  y.  Ives.  144  U.  8.  416,  86  L.  488. 
12  S.  Ct  682.  sustaining  refusal  of  trial  court  to  charge  generally. 

Judgement.— Motion  In  arrest  must  be  based  on  defect  apparent 
on  record,  p.  135. 

Mechanic's  lien  attaches  to  land  as  well  as  building,  pi  186w 

Approved  In  Liberty,  etc..  Loan  Go.  t.  Furbush  Mach.  Co.,  80 
Fe4.  637.  42  U.  8.  App.  496,  holding  recording  labor  tickets  wlthtn 
ninety  days  from  their  date  gires  no  lien  under  Virginia  statute. 

Mechanic's  lien  is  not  creature  of  contract  for  erection,  but  of 
statute,  p.  186. 

Approved  in  Jones  v.  Great  Southern,  etc..  Hotel  Co.,  86  Fed. 
384.  and  Breed  v.  Glascow  Inv.  Co.,  92  Fed.  766,  refusing  lien 
where,  after  appointment  of  receiver,  contractor  completed  un- 
finished contract  without  permission  of  court;  €k>odman  v.  Bier> 
iocher,  88  Wis.  292,  43  Am.  St.  Rep.  895,  60  N.  W.  416^  holding  no 
lien  where  building  destroyed  before  completion. 

Bills.—  In  suit  on  original  debt,  for  which  note  given,  note  must 
be  produced  for  cancellation,  p.  186. 

Mechanic's  lien  is  not  waived  In  Missouri  by.  accepting  promis- 
sory note  payable  within  statutory  period,  p.  136. 

Followed  in  Central  Trust  Co.  v.  Richmond,  etc,  R.  R.,  68  Fed. 
95.  81  U.  8.  App.  675,  41  U  R.  A.  461.  holding  acceptance  of  •»> 
curities.  inconsistent  with  existence  of  lien,  no  waiver  of  lien,  where 
contract  of  security  unperformed;  Jones  ▼•  Great  Bootheni,  etr. 
Hotel  Co.,  86  Fed.  388,  arguendo. 
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Diflrtlngtiished  In  Harris  t.  Yonngstown  Bridge  Co.,  93  Fed.  357. 
868,  holding  lien  waived  by  acts  showing  snch  intentlcm. 

Mechanic's  liem. —  On  breach  of  agreement  to  pay  in  installments 
contractcHT  may  enforce  lien,  p.  137. 

Contractor  has  reasonable  time  to  perfect  defective  machinery, 
reasonableness  to  be  determined  by  jury,  p.  138. 

Appeal.— It  is  presumed  no  error  was  committed  wImts  charge 
excepted  to  as  entirety,  p.  138. 

142  U.  S.  138-140,  86  L.  965,  WAUTON  v.  DB  WOI^P. 

Appeal.—  Record  must  be  filed  in  Supreme  Court  at  term  during 
wliich  appeal  returnable,  p.  189. 

Circuit  Court  of  Appeals  took  jurisdiction  of  all  cases  depend- 
ing on  diverse  citizenship,  under  act  of  1891,  unless  appeal  taken 
before  July  1,  p.  140. 

Followed  in  National  Bank  of  Baltimore  v.  Peters,  144  U.  8.  572. 
36  L.  M6,  12  S.  Ct.  768,  dismissing  appeal  because  not  taken  before 
July  1,  1S91;  Cincinnati,  etc..  Lock  Co.  v.  Grand  Rapids  Deposit 
Co.,  146  U.  S.  55,  36  L.  886,  13  S.  Ct  14,  Mason  v.  Pewabic  Min. 
Co.,  153  U.  S.  366,  88  L.  747,  14  S.  Ct  849,  and  Gulf,  etc.,  Ry.  v. 
Shane,  157  U.  S.  849,  39  L.  728,  15  S.  Ct  641,  refusing  to  dismiss 
because  writ  of  error  sued  out  prior  to  July.  1,  1891. 

Miscellaneous.— Cited  in  Patten  v.  Cilley,  62  Fed.  497,  holding 
dismissal  of  petition  for  removal  of  cause  not  a  final  lodgment 
from  which  writ  of  error  will  lie. 

142  U.  S.  140-148.  35  L.  966,  CLAASSBN  v.  UNITED  STATES. 

Banks.—  EJssentials  of  indictment  against  national  bank  presi- 
dent for  embezzlement  stated,  p.  146. 

Approved  in  Moore  v.  United  States,  160  U.  8.  271,  40  U  424,  16 
S.  Ct.  295,  upholding  indictment  of  post-olfice  employee  for  em- 
bezzlement; Bartley  v.  State.  68  Neb.  328,  78  N.  W.  749,  holding 
indictment  in  words  of  statute  sufficient;  Evans  v.  United  States, 
153  U.  S.  588,  38  L.  832,  14  S.  Ct  986,  and  United  States  t.  Potter, 
56  Fed.  101.  arguendo. 

Indictment  containing    one    good    count  will    support  verdict 

p.  147. 

Reaffirmed  In  Evans  v.  United  States,  158  U.  8w  095,  38  L.  894, 
14  S.  Ct  939,  and  Goode  v.  United  States,  159  U.  S.  669,  40  L.  300, 
16  S.  Ct.  137,  robbery  of  mails;  Ballew  v.  United  States,  160  U.  S. 
197,  40  L.  393.  16  S.  Ct.  267,  breach  of  pension  laws;  Selvester 
V,  United  States.  170  U.  S.  267,  268,  42  L.  1031,  18  S.  Ct  582 
holding  verdict  of  guilty  on  three  counts  but  disagreement  of  jury 
on  fourth  count,  good;  Gardes  v.  United  States,  87  Fed.  175,  182, 
as  to  Joining  counts  in  indictment;  Phllbrook  v.  Newman,  85  Fed. 
141.  arguendo. 
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Criminal  law.— -  Sentence  authorized  for  single  offense  BU17  to 
appUed  to  any  good  count  In  indictment,  p.  147. 

Reaffirmed  in  Peters  v.  United  States,  94  Fed.  ISS. 

AppeaL— On  writ  of  error,  only  error  appearing  on  rteord  «r 
by  bill  can  be  considered,  p.  147. 

Bxceptions,  bill  of,  could  not  be  allowed  in  criminal  caw  to 
Circuit  Court  before  1891,  p.  148. 

142  U.  8.  148-165,  35  I-.  968,  SIMMONS  v.  UNITED  STATES. 

Criminal  jury  may  be  discharged  where  it  appears  that  juror 
was  prejudiced  at  time  sworn,  p.  155. 

Criminal  law.—  Discharging  jury  and  substituting  another  Is  net 
placing  twice  In  jeopardy,  p.  155. 

Reaffirmed  In  Logan  y.  United  States,  144  U.  8.  298,  36  L.  441« 
12  8.  Ct  628,  jury  discharged  after  deliberating  forty  boors: 
Thompson  t.  United  States,  155  U.  8.  274,  39  L.  149,  15  S.  Ct  74, 
and  Gardes  y.  United  States,  87  Fed.  177,  both  sustaining  action 
of  court  in  discharging  jury  because  of  Illness  of  juror;  Stocks  y. 
State,  91  Ga.  835,  18  8.  E.  848,  holding  discharge  of  jury  because 
of  death  of  mother  of  juryman,  not  a  mistrial  of  defendant; 
Anderson  y.  State,  86  Md.  481,  38  Atl.  988,  holding  discharge  of 
jury  falling  to  agree  not  bar  to  another  trial;  State  y.  Stephenson, 
54  8.  C.  238,  32  8.  B.  806,  same  ruling. 

Trial  judge  may  express  opinion  upon  facts  submitted  to  jniy. 
p.  155. 

Reaffirmed  in  Doyle  y.  Union  Pac.  Ry.,  147  U.  S.  430,  37  L.  S80. 
18  8.  Ct  340,  Lincoln  y.  Power,  151  U.  8.  442,  88  Ij.  227,  14  8. 
Ct  890,  Allis  y.  United  States,  155  U.  8.  123,  39  U  94,  15  8.  Ot 
39,  Wlborg  y.  United  States,  163  U.  8.  656,  41  U  298.  16  &  Ct 
1137,  Atchison,  etc.,  R.  R.  y.  Howard,  49  Fed.  208,  4  U.  8.  App. 
202,  Smith  y.  Sun  Printing,  etc.,  Assn.,  55  Fed.  246,  14  U.  8.  App. 
173,  Woodruff  y.  United  States,  58  Fed.  767,  Spurr  y.  United  States, 
87  Fed.  708,  69  U.  8.  App.  683,  and  Fidelity  Mut  Life  Assn.  y. 
Miller,  92  Fed.  70,  68  U.  8.  App.  729. 

142  U.  8.  155-160,  35  L.  971,  McELVAINB  y.  BRUSH. 

United  States.— First  ten  amendments  to  Constltutlcni  restrlel 
United  States  alone,  p.  158. 

Reaffirmed  In  Brown  y.  New  Jersey,  175  U.  8.  174,  20  fi.  O.  lib 

Criminal  law.— New  York  act  proyiding  for  electrocutiOB  to 
yalid  as  applied  to  subsequent  crimes,  p.  158. 

Criminal  law.— Statute  prescribing  solitary  conibiement,  after 
sentence  of  death.  Is  constitutional,  p.  159. 

Criminal  law.— Defendant  prosecuting  appeal  cannot  comfdain 
of  confinement  under  sentoice  and  warrant  p.  159. 

Supreme  Court  will  follow  State  courts  oonstmction  oC 
sUtute,  p.  160. 


71  Notes  on  U.  S.  Reports.  142  U.  8. 16(^216 

Reaffirmed  in  In  re  Gross,  146  U.  S.  278,  36  L.  972,  13  &  Ct 
109,  on  habeas  corpus,  where  hanging  petitioner  postponed  longer 
than  law  allowed;  Lambert  v.  Barrett,  159  U.  S.  668,  40  L.  297, 
16  S.  Ct  136,  appeal  from  order  denying  habeas  corpaa  where 
prisoner  reprieved  for  greater  time  than  statute  allowed;  ForsTth 
V.  Hammond,  166  U.  S.  519,  41  !•.  1100,  17  S.  Ct  670,  on  certlorar! 
where  State  court  had  allowed  petitioner's  property  to  be  annexed 
to  a  city  under  State  statute;  Buford  v.  Kerr,  90  Fed.  516,  62  U.  S. 
App.  276,  affirming  86  Fed.  99,  adhering  to  State  court's  eoDstmc- 
tion  of  law. 

Federal  courts  cannot  by  habeas  corpus,  obstruct  adminlstratloD 
of  criminal  laws  in  State  courts,  p.  160. 

Miscellaneous.—  In  re  Tyson,  21  Colo.  80,  88  Pac.  1094,  axgnemda, 
holding  writ  of  error  and  not  habeas  corpus  remedy  where  peti- 
tioner claims  rights  under  Federal  Constitution. 

142  U.  S.  160-161,  36  L..  974.  TREZZA  v.  BRUSH. 
Adjudged  in  conformity  with  McElvalne  v.  Brush,  q.  t.,  mipra. 

142  U.  S.  161-216,  85  I4.  974,  KNIGHT  v.  UNITBD  STATES  LAND 
ASSN. 
Public  lands.—  Patent  Is  Told  if  State  had  no  title  or  officer  bo 

authority,  p.  176. 

Approved  in  Burfenning  v.  Chicago,  etc.,  Ry.,  163  U.  S.  323,  41 
L.  176,  16  S.  Ct.  1019,  holding  patent  issued  by.  land  department 
contrary  to  act  of  Congress,  void;  Garrard  t.  Silver  Peak  Mines. 
82  Fed.  584,  and  94  Fed.  990,  holding  void  patent  may  be  impeached 
collaterally;  Holmes  v.  State,  100  Ala.  296,  14  So.  52,  decision  <^ 
land  department  as  to  inchoate  rights  prima  fade  correct;  Johnson 
V.  Drew,  34  Fla.  138,  142,  43  Am.  St.  Rep.  177,  180,  15  So.  782. 
784,  holding  land  patent  issued  by  department  without  authority, 
void. 

Constitutioiial  law.— Power  to  make  correct  surveys  is  exclu- 
sively in  political  department  p.  176. 

Approved  in  Stoneroad  v.  Stoneroad,  158  U.  S.  248,  261,  89  U 
969,  970,  15  S.  Ct  826,  827,  holding  claimant  of  nnsurveyed  Mexican 
grant,  confirmed  to  him  by  act  of  Congress,  bound  by  subsequent 
survey  of  it  by  interior  department;  De  Guyer  v.  Banning,  167 
U.  S.  742,  42  L.  346,  17  S.  Ct.  944,  as  to  survey  of  lands  in  San 
Pedro  bay.  California;  Michigan  Land,  etc.,  Co.  v.  Rust,  168  U.  S. 
693,  42  L.  593,  18  S.  Ct.  209,  210,  holding  acceptance  by  Michigan 
of  certain  resurveys  of  swamp  land  binding  on  it  (affirming  S.  O., 
68  Fed.  165,  166,  167,  168,  169);  Smyth  v.  New  Orleans  Canal,  etc., 
Co..  93  Fed.  923,  as  to  French  or  Spcmish  grants  in  Louisiana; 
Harvey  v.  Barker,  126  Cal.  276,  68  Pac.  697,  holding  confirmed 
Mexican  title  conclusive  against  prescriptive  title;  Horaky  t.  Moran, 
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21  Mont  354,  53  Pac.  1067,  holding  owner  of  placer  claim  estopped 
to  attack  collaterally  squatter's  title. 

Pablic  lands.— Secretary  of  interior  may  supervise  all  proceed- 
inii^  respecting  titles  to  lands,  p.  178. 

Approved  in  McDaid  v.  Oklahoma,  150  U.  &  215.  87  L«.  1057,  14 
8.  Ct.  61,  as  to  townsite  in  Oklahoma;  Gaha  t.  United  States,  152 
U.  8.  222,  88  L.  419.  14  8.  Ct.  517,  holding  court  takes  judicial 
notice  of  rules  of  department  of  interior  governing  public  lands; 
Barden  v.  Northern  Pac.  R.  R.,  154  U.  8.  829,  88  L.  1002.  14  8.  Ct. 
1039,  construing  grant  to  railroad  holding  unlmown  mineral  lands 
subsequently  discovered  excluded  from  grant;  Orchard  v.  Alex- 
ander, 157  U.  8.  881,  39  L.  740,  15  8.  Gt  638,  holding  interior  de- 
partment has  Jurisdiction  to  revievr  action  of  local  register  in 
matter  of  proofs  of  settlement;  Bishop  of  Nesqually  v.  Gibbon^  158 
U.  8.  166,  167.  39  L.  936,  15  8.  Gt.  784,  holding  former  decision  of 
interior  department  as  to  plaintifTs  claim  binding;  Warner  Valley 
Stock  Go.  V.  Smith.  165  U.  S.  84,  41  L.  624,  17  8.  Ct  228,  holding 
bill  against  land  officer  abates  upon  his  resignation,  when  it  Is 
sought  to  enjoin  bis  orders;  Carter  v.  Ruddy,  166  U.  S.  496,  41  Lw 
1091,  17  S.  Gt  642,  holding  commissioner  of  general  land  office 
empowered  to  cancel  location  certificate  issued  by  local  official: 
Stimson  Land  Co,  v.  Rawson.  62  Fed.  430,  and  Jordan  v.  Ward, 
64  Fed.  907,  29  U.  S.  App.  52,  dismissing  bill  where  claimant 
made  false  entry;  Johnson  v.  Drew,  171  U.  8.  100,  18  8.  Ct  802, 
holding  person  in  possession  cannot  defend  against  patent  issued 
by  land  department;  Diller  v.  Hawley,  81  Fed.  653,  48  U.  S.  App. 
469,  holding  land  department  had  jurisdiction  to  cancel  entry  on 
public  lands  fraudulently  made;  Wllklns  v.  United  States,  96  Fed. 
841,  holding  Federal  courts  take  judicial  notice  of  acts  of  land  de- 
partment; Wiseman  v.  Eastman,  21  Wash.  185,  57  Pac  400,  and 
Southern  Pac.  R.  R.  v.  Wood.  124  Gal.  484,  57  Pac.  89t  «»  to 
powers  of  secretary  of  Interior;  Rood  v.  Wallace,  109  Iowa,  10, 
79  N.  W.  451,  and  South  End  Mln.  Co.  v.  Tlnney,  22  Nev.  02.  85 
Pac.  100,  arguendo. 

Distinguished  in  United  States  v.  Santa  F6,  160  U.  &  718,  41 
U  889.  17  8.  Gt.  488.  arguendo. 

Pablic  hmds.— Secretary  may  order  new  survey  of  pueblo  lands, 
and  it  shall  not  be  attackable  collaterally,  p.  182. 

Followed  in  Buena  Vista,  etc.,  Co.  v.  Tulare  OIL  etc^  Co.,  6T 
Fed.  229,  as  to  land  grants  made  to  State  for  educational  par- 
poses;  United  States  v.  Winona,  etc.,  R.  R.,  67  Fed.  957.  32  U.  8. 
App.  272,  holding  grant  by  Federal  land  department  within  its 
jurisdiction,  conclusive;  New  Dunderberg  Min.  Co.  v.  Old,  79  Fed. 
604,  49  U.  S.  App.  211,  as  to  mineral  patent 

Vavigable  waters.— States,  regardless  of  time  of  admission, 
have  title  to  land  under  tide  waters,  p.  183. 
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Approved  In  OblenJs  v.  Creeth,  67  Fed.  305,  holding  colonial 
grant  to  tide  water  extends  only  to  high-water  mark  of  stream; 
Brown  y.  United  States,  81  Fed.  57,  holding  that  Federal  govern- 
ment, taking  submerged  lands  In  possession  of  citizen,  must  pay 
for  them;  Rood  v.  Wallace,  109  Iowa,  8,  79  N.  W.  450,  and  Shlvely 
V.  Bowlby,  152  U.  S.  10,  38  L.  336,  14  S.  C?t  551,  both  holding 
judgment  of  Oregon  court,  construing  Federal  grant  of  tide  lands, 
presents  Federal  question. 

Navigable  waters.— United  States  acquired  title  to  California 
tide  lands  In  trust  for  future  State,  p.  183. 

Followed  In  Shlvely  v.  Bowlby.  152  U.  S.  28,  80,  47,  49,  38  L. 
342,  348,  349,  14  S.  Ct.  558,  559,  565,  566,  as  to  Oregon  tide  lands; 
Cobum  V.  San  Mateo  County,  75  Fed.  527,  holding  California  land 
grant  of  lands  ^to  West  on  the  sea"  did  not  cover  tide  lands; 
Valentine  v.  Sloss,  103  Cal.  220,  37  Pac.  827,  holding  Federal  land 
office  has  no  authority  to  Issue  patent  for  tide  lands.  See  63  Am. 
St  Rep.  291,  292,  note. 

Treaties.— United  States  Is  bound  to  protect  Mexican  titles  In 
California,  p.  1S4. 

Approved  in  Massey  v.  Galveston,  etc.,  R.  R.,  7  Tex.  Civ.  App. 
653,  27  S.  W.  209,  holding  lands  claimed  under  surrendered  Mexi- 
can grant  not  open  to  location. 

Public  lands.— United  States  patent  to  pueblo  lands  is  conclu- 
sive against  government  and  claimants  under  it,  p.  184. 

Public  ISand.— San  Francisco's  pueblo  land  title  is  superior  ta 
State's  rights  over  tide  lands,  p.  185. 

Miscellaneous.—  Cited  In  Crystal  Springs,  etc.,  Co.  v.  Los  Angeles^ 
82  Fed.  119,  and  Reed  v.  Ring,  93  Cal.  107,  28  Pac.  863,  but  not 
in  point;  Oakland  v.  Oakland  Water-Front  Co.,  118  Cal.  176,  60 
Pac.  282,  as  to  method  of  survey  followed;  Harvey  v.  Barker,  126 
CaL  273,  68  Pac.  696,  as  to  definition  of  property. 

142  U.  S.  217-236,  86  L.  994,  MAINE  v.  GRAND  TRUNK  RT. 

Taxation.— State  may  tax  railroad  for  privilege  of  exercising 
franchise,  p.  227. 

Franchises.- State  may  Impose  any  condition  upon  exercise  of 
franchise,  p.  228. 

Approved  In  Postal  Telegraph,  etc^  Co.  v.  Adams,  166  U.  6.  689,. 
39  L.  316,  16  S.  Ct  270,  holding  Mississippi  tax  on  foreign  tele- 
graph companies  no  interference  with  interstate  commerce  (aflirm- 
ing  8.  C  71  Miss.  660,  562,  566,  666,  42  Am.  St.  Rep.  477,  479,  48S; 
483,  14  So.  87,  38,  38);  Ashley  v.  Ryan,  163  U.  8.  446^  38  L.  778,  14  a 
Ct  868,  holding  Ohio  fees,  charged  on  consolidation  of  local  wltb 
foreign   corporatioa*   no  interference  with    interstate    commerce; 


142  U.  S.  2S^-312  Notes  on  U.  S.  Reports.  IS 

142  U.  S.  282-287.  36  L.  1014.   ST,  PAUL,   BTO^  BT.  ▼.  TODD 
COUNTY. 
Courts.— State  conrfs  mere  refusal  to  enforce  Tslid  contracts 

Is  not  reviewable  by.  Supreme  Court,  p.  287. 

FoUowed  In  Missouri  v.  Harris,  144  U.  S.  211.  36  U  409,  12  S. 
Gt  839,  refusing  to  review  judgment  of  State  court  in  mandamiw 
proceeding;  Central  Land  Co.  v.  Laidley.  159  U.  S.  Ill,  40  L.  94, 
16  S.  Ct  82,  dismissing  writ  of  error  where  State  court  had  mis- 
construed local  statute;  Banic  of  Commerce  v.  Tennessee,  161  U. 
S.  144,  40  L.  649,  16  S.  Ct  460,  refusing  to  review  State  court  de- 
cision exempting  from  taxation  banls  stock.  Approved  in  McCnl- 
lough  7.  Virginia,  172  U.  S.  126,  19  S.  Ct  143,  dissenting  opinion. 

Courts.— State  court's  holding  that  certain  property  is  not  te- 
eluded  in  tax  exemption  is  not  reviewable,  p.  287. 

Approved  in  Winona,  etc..  Land  Co.  t.  Minnesota,  169  U.  8.  629, 
40  L.  248,  16  S.  Ct  84,  arguendo. 

Distinguished  in  Wilmington,  etc.,  R.  R.  v.  Alsbrook,  146  U.  8. 
293.  294,  36  L.  978,  13  S.  Ct.  75,  holding  obligation  of  contract  im- 
paired by  decision  of  State  court  on  tax  exemption  case. 

142  U.  S.  288-292,  36  L.  1016,  TYLER  t.  CASS  COUNTY. 

Courts.— State  court's  decision  that  tax  title  failed  because  gov- 
ernment had  lien  involves  no  Federal  question,  p.  290. 

Followed  in  Rutland  R.  R.  v.  Central  Vt  R.  R.,  169  U.  S.  641, 
642,  40  L.  289,  290,  16  S.  Ct  116,  dismissing  writ  of  error  where 
State  court  decision  founded  on  other  grounds  l^>e8ide  Federal 
Question. 

Coarts.— Nor  does  State  decision  sustaining  exemption  from 
taxation  claimed,  p.  290. 

Coorts.— Question  of  recovery  of  price  paid  at  tax  sale  for  land 
exempt  from  taxation  is  not  Federal,  p.  291. 

Followed  in  Stutsman  County  v.  Wallace,  142  U.  8w  906^  86  L. 
1029,  12  S.  Ct  231,  a  similar  case. 

Officer  whose  duty  is  mainly  judicial  Is  not  liable  for  miaeoa- 
•truction  of  Federal  statute,  p.  292. 

142  U.  S.  293-312,  36  L.  1018,  STUTSBiAN  COUNTY  T.  WALLAOBl 
Supreme  Court  follows  State  construction  of  State  lawa  la  har- 
mony with  Federal  and  commercial  law,  p.  306. 

Followed  in  People  v.  Cook,  148  U.  S.  41t  87  L.  606,  18  &  Ot 
649,  as  to  decision  of  New  York  court  of  right  of  purchasers  oC 
railroad  property  to  form  new  corporation;  In  re  l>ler,  149  U.  8 
187,  37  L.  697,  18  S.  Ct  791,  on  habeas  corpus;  Forsyth  v.  Ham- 
mond, 166  U.  8.  619,  41  L.  1100,  17  S.  Ct.  670,  on  certiorari;  Orega 
▼.  Sanford,  66  Fed.  168,  28  U.  &  App.  818,  as  to  decision  of  New 
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142  U.  S.  236-241,  35  L.  997,  MARTIN  v.  GRAY. 
Equity  will  not  grant  relief  after  unreasonable  delay,  p.  239. 

Courts.—  District  Court  is  one  of  superior  jurisdiction  and  Judg- 
ments are  presumed  correct,  p.  240. 

Courts.— District  Courtis  Jurisdiction  will  be  presumedt  In  ab- 
sence of  contrary  record  showing,  p.  240. 

Not  cited. 

142  n.  8.  241-254,  85  L.  999,  DBSBRET  SALT  GO.  T.  TARFEY. 
Landlord  and  tenant.— Lessee  has  no  greater  title  as  against 
stranger  than  lessor  has,  p.  245. 

Public  land  grants  are  In  prsesentl  unless  terms  restrictedt 
p.  248. 

Reaffirmed  In  Northern  Pac.  Ry.  t.  Myers,  172  U.  &  600,  10 
S.  Ot  280,  Northern  Pac.  R.  R.  v.  Wright,  64  Fed.  69,  7  U.  S.  App. 
502,  and  Southern  Pac.  R.  R.  v.  Goodrich,  57  Fed.  880.  Approyed 
in  United  States  v.  Des  Moines  Nav.,  etc.,  Co.»  142  U.  &  528,  35 
L.  1103,  12  S.  Ct  312,  as  to  grant  of  public  land  in  aid  of  rlyer 
improvement;  New  Yorls  Indians  t.  United  'States,  170  U.  S.  17, 
42  Ik  933,  18  S.  Ct  534,  upholding  government  grant  of  lands  to 
Indians;  Horsljy.  v.  Moran.  21  Mont  363,  53  Pac  1070,  holding 
townsite  patent  superior  to  abandoned  mining  locatlcm;  dissenting 
opinions  in  Harden  v.  Northern  Pac  R.  R.,  154  U.  S.  837,  38  L. 
1005,  14  S.  Ct  1042,  and  Atlantic,  etc,  R.  R.  t.  Mingus,  7  N.  Mex. 
388,  34  Pac  601,  arguendo. 

Public  iBnd  grant  of  1862  to  Union  Pacific  railroad  transferred 
present  legal  title,  p.  248. 

Reaffirmed  in  Northern  Pac.  R.  R.  v.  Amacker,  58  Fed.  52,  54, 
and  Northern  Pac  R.  R.  v.  McGinnis,  4  N.  Dak.  502,  61  N.  W.  1084. 
Approved  in  Harden  v.  Northern  Pac  R.  R.,  154  U.  8.  331,  88  L. 
1003,  14  S.  Ot.  1040,  as  to  non-mineral  lands. 

Followed  in  Northern  Pac.  R.  R.  t.  Colbum,  164  U.  8.  887,  41 
L.  480,  17  S.  Ct.  100,  holding  decision  of  State  court  against  grantee 
of  public  lands  presents  Federal  question;  Jatunn  t.  Smith,  95  CaL 
157,  30  Pac  201,  holding  prescriptive  riparian  right  acquired  against 
grantee  of  railroad;  Adams  v.  Reed,  11  Utah,  494,  40  Pac  721, 
holding  grant  to  railroad  reserving  mineral  lands,  subject  to  de^ 
feasance  after  location  when '  mineral  character  discovered;  dis- 
senting opinion  in  Stanton  v.  Orane,  —  Nev.  ^>  58  Pac  64,  argu- 
endo. 

Public  lands.— Patent  to  railroad,  after  identification,  is  mere 
further  assurance,  p.  251. 

Reaffirmed  in  McHenry  v.  Nygaard,  72  Minn.  13,  74  N.  W.  1108. 
Followed  in  Gurtner  v.  United  States,  149  U.  8.  675,  87  Lu  894, 
13  8.  Gt  990,   holding  statutes  of  limitations  {Readable  against 
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grantee  of  goyemment;  Barden  y.  Northern  Pac  R.  R.,  154  U.  S. 
890,  88  L.  1006,  14  8.  Gt  1043,  arguendo,  dissenting  opinion. 

Distinguished  In  Sioux  Olty,  etc^  R.  R.  y.  Uliited  States,  159 
U»  8.  864,  40  L.  182,  16  S.  Ct  23,  where  statute  directs  patents 
be  hwued  to  State  for  company,  title  remains  in  State  as  trustee: 
Garter  y.  Ruddy,  166  U.  S.  496,  41  U  1091,  17  &  OL  641«  holding 
Issuance  of  patent  necessary  to  maintain  ^•ctment  on  location  of 
Sioux  half-breed  scrip. 

Public  iBnds.— Application  of  land  to  construction  of  road  does 
not,  of  itself,  transfer  title,  p.  252. 

Distinguished  in  Barden  y.  Northern  Pac  R.  R.,  104  U.  A.  81i, 
88  L.  997,  14  S.  Ct.  1033,  holding  mineral  lands  not  indndod  te 
Federal  grant  to  railroad. 

PubHo  lands.— Proyision  for  payment  of  cost  of  sorysy  bcfM» 
patent  does  not  affect  present  force  of  grant,  p.  253. 

Followed  in  Ankeny.  y.  OlBtk,  148  U.  6.  867,  87  L.  479,  18  & 
Ot  621,  holding,  until  fees  are  paid,  grantee  of  company  has  no 
title  that  he  can  mal^e  purchaser  accept;  New  Orleans  Pac  Ry.  t. 
ParlLer,  143  U.  a  58,  36  L.  71,  12  S.  Ot  869,  holding  land  grant 
not  included  in  railroad  mortgage. 

Miscellaneous.—  Cited  in  Tarpey  t.  Sharp,  12  Utab,  887,  48  Fttc 
105,  history  of  case. 

142  U.  S.  254r-282,  85  U  1004,  KAUKAUNA  WATHB»  BTO,  OO. 
y.  GREEN  BAY,  ETC.,  CANAL  CO. 
Supreme  Court  may  reyiew  State  decision  necessarily,  iayolytng 
Federal  question,  although  not  shown  by  record,  p.  269. 

Reaffirmed  in  Green  Bay,  etc.  Canal  Co.  y.  Patten  Paper 
Co.,  172  U.  S.  76,  19  S.  Ct  104.  Approyed  in  Yesler  t.  Washington 
Harbor,  etc,  Commrs.,  146  U.  S.  656,  86  L.  1122,  13  S.  Ct  194,  re- 
fusing to  reyiew  decision  of  Washington  Supreme  Court  presenting 
no  Federal  question;  Water-Power  Co.  y.  Columbia,  etc*  8t  By., 
172  U.  S.  488,  19  S.  Ct  252,  holding  that  Federal  questioii  need  not 
be  specially  set  up  and  claimed;  HcQuade  y.  Trenton,  172  U.  8. 
639,  19  8.  Ct  298,  holding  ruling  of  State  court  broad  enough  to 
sustain  decision  without  consideration  of  Federal  questloo;  Padlle 
Gas  Imp.  Co.  y.  BUert,  64  Fed.  430,  holding  court  had  lurisdlc- 
tlon  where  plaintiflTs  property  cut  ofT  from  naylgable  water  by 
action  of  city;  State  y.  Smith,  141  Mo.  11,  41  8.  W.  909,  bokUag 
State  Supreme  Court  bad  lurisdiction  oyer  constituti<mal  queatloo 
in  accident  case. 

Constitutional  law.— Proceedings,  under  statute  enacted  befora 
fourteenth  amendment  may  ylolate  it  if  taken  after,  p.  271. 

Waters.— In  Wisconsin  riparian  owner's  title  txtanda  Is 
o<  stream,  p.  271. 
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Approved  In  Willow  Rlyer  Club  v.  Wade,  100  Wis.  96,  76  N.  W. 
275,  42  L.  R.  A.  315,  and  n.,  holding  owner  of  land  on  bank  of  river 
bas  no  exclusive  right  of  piscary;  Priewe  v.  Wisconsin,  etc.,  Imp. 
Co.,  93  Wis.  547,  67  N.  W.  020,  33  L.  R.  A.  651,  arguendo. 

Courts.— State  court's  construction  of  property  statutes  bind  Su- 
preme Court,  p.  272. 

Followed  In  Forsyth  v.  Hammond,  166  U.  S.  519.  41  L.  1100,  17 
S.  Ct.  670,  as  to  construction  of  State  statutes  regarding  extension 
of  city  boundaries;  St.  Anthony  Falls,  etc.,  Co.  v.  Water  Commrs., 
1G8  U.  S.  364,  42  L.  503,  18  S.  Ct.  163,  holding  efficacy  of  grant 
not  impaired  by  State  court  decision  as  to  riparian  rights;  Webb 
v.  Demopolls,  95  Ala.  129,  13  So.  293,  21  L.  R.  A.  68,  and  Priewe  v. 
Wisconsin,  etc..  Imp.  Co.,  98  Wis.  546,  67  N.  W.  920,  33  L.  R.  A.  650, 
as  to  riparian  rights. 

Eminent  domain  may  be  exercised  for  purpose  of  improving 
navigation  of  river,  p.  272. 

Em  In  en  t  domain  cannot  be  used  to  create  water  power  to  be 
leased  for  manufacturing,  p.  273. 

Waters.— State  may  dispose  of  surplus  water  from  public  dam 
for  manufacturing  purposes,  p.  273. 

Approved  in  Patten  Paper  Co.  v.  Green  Bay,  etc,  Ck^.,  93  Wis. 
293.  67  N.  W.  438,  similar  case. 

Waters.- Riparian  owner  is  entitled  to  land  taken  for  public 
4am  and  for  diversion  of  water,  p.  276. 

Approved  in  Green  Bay  Canal  Co.  v.  Kaukauna,  etc..  Go.,  90 
Wis.  397,  400,  48  Am.  St.  Rep.  940,  942,  61  N.  W.  1123,  28  U  B.  A. 
445,  a  similar  case;  Green  Bay,  etc.,  Canal  Co.  v.  Patten  Paper 
Co.,  172  U.  S.  81,  19  S.  Ct.  106,  arguendo. 

Suprema  Court  is  bound  by  State  construction  of  act  relating 
to  condemnation  of  land,  p.  277. 

Eminent  domain.— Remedy  provided  by  statute,  if  adequate,  ia 
exclusive,  p.  280. 

Followed  in  Marchant  v.  Pennsylvania  R.  R.,  153  U.  S.  388,  38 
L.  755,  14  S.  Ct  897,  holding  no  Federal  question  involved;  Opinion 
of  Justices,  66  N.  H.  647,  33  AtL  1086,  holding  State  cannot  take 
private  property  for  less  than  Its  value  without  owner's  consent. 

Eminent  domain.— Failure  to  prove  damages  under  statute,  for 
thirteen  years,  is  deemed  waiver,  p.  280. 

Eminent  domain.— If  statutory  remedy  is  Inadequate  trespass 
or  ejectment  lies,  p.  280. 

Eminent  domain.— Owner  having  acquiesced  In  approprlatioo 
without  demanding  damages  cannot  use  forces  p. 

Approved  in  25  Am.  8t  Rep.  875,  note. 
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142  U.  8.  282-287,  35  L.  1014,  ST.  PAUL,   BTO.,  BT.   ▼.  TODD 
COUNTY. 
Courts.— State  court's  mere  refusal  to  enforce  Tslid  contracts 
Is  not  reviewable  by.  Supreme  Court,  p.  287. 

Followed  in  Missouri  v.  Harris,  144  U.  a  211,  36  U  409,  12  S. 
Gt  839,  refusing  to  review  judgment  of  State  court  in  mandamiw 
proceeding;  Central  Land  Co.  v.  Laidley,  159  U.  S.  Ill,  40  L.  M, 
16  S.  Ct.  82,  dismissing  writ  of  error  where  State  court  bad  mis- 
construed local  statute;  Bank  of  Commerce  v.  Tennessee,  161  U. 
S.  144,  40  L.  649,  16  S.  Ct  460,  refusing  to  review  State  court  de- 
cision exempting  from  taxation  h&nk  stock.  Approved  in  McOnl- 
lough  7.  Virginia,  172  U.  S.  126,  19  S.  Ct.  143,  dissenting  opinion. 

Courts.— State  court's  holding  that  certain  property  is  not  te- 
eluded  in  tax  exemption  is  not  reviewable,  p.  287. 

Approved  in  Winona,  etc..  Land  Co.  v.  Minnesota,  159  U.  S.  629i, 
40  L.  248,  16  S.  Ct  84,  arguendo. 

Distinguished  in  Wilmington,  etc.,  R.  R.  v.  Alsbrook,  146  U.  8. 
293,  291,  36  L.  978,  13  S.  Ct.  75,  holding  obligation  of  contract  im- 
paired by  decision  of  State  court  on  tax  exemption  case. 

142  U.  S.  288-292,  35  L.  1016,  TYLER  v.  CASS  COUNTY. 

Courts.— -  State  court's  decision  that  tax  title  failed  because  gov- 
emment  had  lien  involves  no  Federal  question,  p.  290. 

Followed  in  RuUand  R.  R.  v.  Central  Vt  R.  R.,  150  U.  S.  641, 
642,  40  L.  289,  290,  16  S.  Ct  116,  dismissing  writ  of  error  where 
State  court  decision  founded  on  other  grounds  l^>e8ide  Federal 
question. 

Coarts.— Nor  does  State  decision  sustaining  exemption  from 
taxation  claimed,  p.  290. 

Courts.— Question  of  recovery  of  price  paid  at  tax  sale  for  land 
exempt  from  taxation  is  not  Federal,  p.  291. 

Followed  in  Stutsman  County  v.  Wallace,  142  U.  8w  806^  85  C 
1029,  12  S.  Ct  231,  a  similar  case. 

Officer  whose  duty  is  mainly  Judicial  is  not  liable  for  mlacwi 
•truction  of  Federal  statute,  p.  282. 

142  U.  S.  293-312,  35  L.  1018,  STUTSBfAN  OOUNTY  v.  WALLAOB. 
Supreme  Court  follows  State  construction  of  State  laws  in  har- 
mony with  Federal  and  commercial  law,  p.  306. 

Followed  in  People  v.  Cook,  148  U.  8.  411,  87  L.  006,  18  8.  OL 
649,  as  to  decision  ot  New  York  court  of  rifl^t  of  purchasers  d 
railroad  property  to  form  new  corporation;  In  re  l>Ier,  149  U.  8 
187,  37  L.  697,  18  8.  Ct  791,  on  habeas  corpus;  Forsyth  v.  Ham- 
mond, 166  U.  S.  519,  41  L.  1100,  17  S.  Ct  670,  on  certiorari;  Oregs 
T.  Sanf ord,  65  Fed.  158,  28  U.  &  App.  818,  aa  to  decision  of  New 
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York  court;  Dnpont  t.  Pittsburg.  69  Fed.  14,  following  decision  of 
Pennsylvania  on  State  statute;  Roads  v.  Webb,  M.  Me.  413,  64  Am. 
St  Rep.  251,  40  Atl.  ISO,  refusing  to  follow  Indiana  coorts  In 
holding  Indiana  note  providing  for  payment  of  attorney's  fees 
negotiable;  Adams  v.  Grand  Island,  etc...  R.  R.,  10  S.  Dak.  245,  72 
N.  W.  679,  following  Iowa  court's  interpretation  of  lien  law;  People 
V.  Ritchie,  12  Utah.  198,  42  Pac.  212,  following  California  court's 
interpretation  of  statute  adopted  from  that  State. 

Courts.—  And  such  construction  prevails  regardless  of  territorial 
Supreme  Court's  previous  contrary  construction,  p.  306. 

Approved  in  Sanford  v.  Poe,  69  Fed.  549,  and  Andrews  v.  Na- 
tional Foundry,  etc..  Works,  76  Fed.  171,  46  U.  8.  App.  281,  36  L. 
R.  A.  150,  and  n.,  similar  cases;  Western  Union  Tel.  Co.  v.  Poe, 
64  Fed.  13,  reversing  decree  of  court  that  State  statute  uncon- 
stitutional where  subsequently  State  court  holds  it  constitutional. 

Distinguished  in  Ankeny  v.  Clark,  148  U.  8.  353,  354,  37  L.  478. 
13  S.  Ct.  620.  holding  rule  not  applicable  to  Judgments  of  territorial 
courts  on  questions  of  practice. 

Taxation.—  Assessor's  erroneous  decision  as  to  exemption  con- 
trols until  reversed,  but  caveat  emptor  applies,  p.  307. 

Taxation.— Officer  selling  land  erroneously  listed  by  assessor  is 
not  liable,  p.  309. 

(Mficers.—  Ministerial  officer  is  not  liable  for  enforcing  process 
regular  on  face,  p.  309. 

Taxation.—  Dakota  laws  do  not  impose  on  county  treasurer  duty 
of  determining  whether  land  taxable,  p.  311. 

Statutes.— Rule  that  adoption  of  statute  includes  construction 
is  inapplicable  where  construction  made  after  adoption,  p.  812. 

142  U.  S.  313-325,  35  L.  1025,  SUNFLOWER  OIL  00.  v.  WILSON. 
Contracts.—  Mere  inability  to  pay.  Is  no  defense  to  suit  for  per- 
formance, p.  321. 

Railroad  receiver  does  not  assume  liability  on  company's  agree- 
ments, p.  322. 

Followed  in  Breed  v.  Glascow  Inv.  Co.,  92  Fed.  766,  holding 
building  contractor  cannot  have  lien  against  receiver  without  order 
of  court 

Railroad  receiver  has  reasonable  time  to  elect  whether  he  will 
adopt  contract  for  lease  of  rolling  stock,  p.  322. 

Followed  in  Qulncy,  etc.,  R.  R.  v.  Humphreys,  145  U.  8.  100,  86 
L.  638,  12  S.  Ct.  793,  in  action  to  declare  rent  of  leased  line  su- 
perior lien  to  interest  on  bonds  and  mortgages;  United  States  Trust 
Co.  V.  Wabash  Ry.,  150  U.  S.  300,  37  L.  1089,  14  S.  Gt.  90,  M  to 
lease  of  branch  line:  Dushane  v.  Beall,  161  U.  S.  516,  40  L.  792,  16 
8.  Ct  639,  MM  to  bankrupt's  contract  to  maintain  and  operate  t^e- 
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graph  Mne;  Farmers'  Loan,  etc.,  Co.  v.  Nwrthem  Pac.  R.  R^  58 
Fed.  261,  263,  as  to  adoption  of  lease  of  railroad;  Carsw^  t. 
Farmers'  Loan,  etc..  Go.,  74  Fed.  91,  43  U.  S.  App.  300,  as  to  lease 
of  depot;  Empire  Distilling  Co.  v.  McNnlta,  77  Fed.  704,  46  U.  & 
App.  578,  and  Savannah,  etc^  Ry.  ▼•  Jacksonville,  etc,  Ry.,  79 
Fed.  37,  52  U.  S.  App.  58,  as  to  rental  of  terminal  facilities;  Piatt 
V.  Philadelphia,  etc.,  R.  R.,  84  Fed.  536,  55  U.  S.  App.  456,  as  to 
car-trust  contract;  New  Hampshire  Trust  Co.  v.  Taggart,  68  N.  H. 
560,  44  AtL  752,  as  to  assignee's  pov^er  to  sun-ender  lease. 

Vendor  and  purchaser. —  Upon  return  of  property  under  option, 
equity  may  require  return  of  money  paid,  less  rental  and  dam- 
ages, p.  324. 

Equity.— Dismissal  of  intervening  petition  does  not  necessarily 
involve  dismissal  of  cross-petition,  p.  325. 

Ballroad  receiver  is  as  much  entitled  to  recover  on  contracts 
with  company,  as  with  himself,  p.  825. 

Approved  in  Phini^  v.  Augusta,  etc.,  R.  R.,  62  Fed.  773,  creditors 
of  corporation,  afterwards  In  hands  of  receiver,  can  sue  receiver 
on  these  claims. 

142  U.  8.  326-338,  85  L.  1029,  OISBORN  T.  CHARTER  OAK  LIFB 
INS.  CO. 
Contract,  if  amhlguous,  may  be  construed  in  light  of  snrroand- 

ing  circumstances,  p.  332. 

Trust  may  be  created  in  rents  separate  from  titles  tat  wlicre 
security  is  object  title  is  conveyed,  p.  835. 

Mortgages.— Aasigrnment  of  rents  and  profits  as  aecorttj  la 
equitable  lien  on  land,  p.  886. 

Trust.r- Where  trust  is  created  it  Is  not  subject  to  mle  that 
where  debt  is  barred  suit  on  mortgage  is  also,  p.  887. 

Idmitations,  statute  of,  does  not  run  in  case  of  oxpreoo  trasl 
until  repudiation  with  ceotnl's  knowledge,  p,  887. 

Not  cited. 

142    U.    6.    339-855,    85    L.    1035,    PACIFIC    EXPRESS    CO.    T. 
SEIBERT. 
Taxation.— Xlqnity  will  not  restrain  collection  on  mere  showing 
that  law  is  unconstitutional,  p.  848. 

Approved  in  Taylor  v.  Louisville,  etc.,  R.  R.,  88  Fed.  857,  858. 
60  U.  8.  App  188,  184,  and  Wason  v.  Major,  10  Colo.  App.  181,  50 
Pac  742,  following  rule;  Sanford  v.  Poe,  69  Fed.  548,  87  U.  S.  Appi 
378,  Injunction  lies  where  collection  of  wrongful  tax  is  threatened  in 
many  counties;  Gregg  v.  Sanford,  65  Fed.  157,  28  U.  S.  App.  313* 
equity  has  jurisdiction  where  illegal  assessment  would  cloud  title; 
Nashville,  etc,  Ry.  v.  McConnell,  82  Fed.  71,  enjoining  tale  with 
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foarantee,  by  scalpers,  of  excursion  tickets;  Bank  of  Kentucky  t. 
Stone,  88  Fed.  390,  threat  of  suit  for  future  taxes  and  fines  for 
delinquency  warrant  equitable  intervention;  dissenting  opinion  In 
PoUock  T.  Farmers*  Loan,  etc.,  CJo..  157  U.  S.  611,  39  L.  830,  15  S. 
Ct.  701,  majority  holding  equity,  may  prevent  payment  of  illegal 
tax  out  of  corporate  funds. 

Commerce.— State  cannot  tax  interstate  commerce  in  any  form, 
p.  349. 

Approved  in  State  v.  Stephens,  146  Mo.  682,  69  Am.  St.  Rep. 
687,  48  S.  W.  935,  annulling  tax  on  cars  in  transit;  dissenting  opin- 
ion in  St  Louis  v.  Western  Union  Tel.  Co.,  148  IT.  S.  105,  37  L. 
386,  13  S.  Ct.  490,  majority  upholding  municipal  charge  for  use  of 
streets  by  telegraph  companies. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Fremont,  39  Neb. 
706,  58  N.  W.  420  (see  dissenting  opinion  in  39  Neb.  716,  58  N.  W. 
423),  upholding  city,  license  tax  on  telegraph  companies. 

Commerce.— Tax  upon  business  of  express  company  done  within 
State  Is  not  tax  on  interstate  commerce,  p.  350. 

Approved  in  Postal  TeL  Cable  Co.  v.  Charleston,  153  U.  S.  699, 
38  L.  874,  14  S.  Ct.  1097,  and  Western  Union  Tel.  Co.  v.  City 
Council,  5G  Fed.  422,  upholding  municipal  license  tax  of  fixed  sum 
on  Infra  State  telegraph  business;  Anniston  v.  Southern  Ry^  112 
Ala.  566,  20  So.  917,  upholding  city  license  tax  on  railroads;  South- 
em  Building,  etc.,  Assn.  v.  Norman,  98  Ky.  302,  56  Am.  St  Rep. 
372,  32  fi.  W.  953,  upholding  tax  on  business  of  foreign  building 
and  loan  companies;  Charleston  Bridge  Co.  v.  Kanawha  County 
Court  41  W.  Va.  670,  24  S.  E.  1006,  upholding  law  assessing  toll 
bridges.     See  27  Am.  St.  Rep.  564,  note. 

Distinguished  in  Webster  v.  Bell,  68  Fed.  185,  25  U.  8.  App. 
879,  annulling  municipal  license  tax  on  all  express  companies  do- 
ing State  business. 

Taxation.—  Fourteenth  amendment  does  not  restrict  State  as  to 
methods  of  taxation,  p.  352. 

Approved  in  Giozza  v.  Tieman,  148  U.  S.  662,  87  L.  601,  13  S. 
Ct  723,  upholding  Texas  law  taxing  persons  engaged  in  liquor 
business;  Simpson  v.  Hopkins,  82  Md.  491,  33  AtL  715,  upholding 
tax  on  corporate  bonds  secured  by  mortgage. 

Distinguished  in  Gulf,  etc.,  Ry.  v.  Ellis,  165  U.  8.  155,  41  U  668, 
17  S.  Ct  257,  annulling  law  allowing  attorney's  fees  against  rail- 
road for  failure  to  settle  petty  claims  within  thirty  days. 

Constitution  is  not  violated  by  special  legislation  applying 
squally  to  all  artificial  bodies,  p.  352. 

Approved  in  Adams  Express  Co.  v.  Ohio,  166  U.  S.  228,  228»  41 
Ix  696,  698,  17  S.  Ct  310,  312  (see  dissenting  opinion  in  165  U.  & 

Yoi.  xu-a 
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147,  44  S.  W.  672,  recital  that  bonds  are  in  aid  of  State  corpor*- 
tion  does  not  estop  denial. 

142  U.  S.  366-380,  35  U  1044,  DOON  TWP.  ▼.  CUMMIN& 

KunicipalitiBs.— Statute  authorizing  issue  of  bonds  in  excess  of 
constitutional  limit  is  void,  p.  372. 

Approved  in  Laporte  v.  Gamewell,  etc.,  TeL  Co.,  146  Ind.  469,  58 
Am.  <St  Rep.  361,  45  N.  E.  589,  35  L.  R.  A.  688,  adoption  of  Bimllar 
constitutional  provision  carries  Judicial  constractl<Hi  thereof.  See 
61  Am.  St  Rep.  860,  and  44  Am.  St  Rep.  242,  notes. 

Distinguished  in  Board  of  Education  v.  Bitting,  9  N.  Mez.  607, 
58  Pac  398,  taxable  value  of  incorporated  board  of  educatUm  in- 
cludes town  property  within  its  boundaries. 

Kunicipal  bonds.  Issued  in  excess  of  constitutional  limit,  are  in- 
valid, p.  372. 

Approved  in  Shaw  ▼.  School  Dist,  77  Fed.  279,  40  U.  S.  App. 
475,  and  Birkholz  v.  Dlnnle,  6  N.  Dak.  614,  617,  72  N.  W.  932,  933. 
following  rule;  Laporte  v.  Gamewell,  etc.,  Tel.  Co.,  146  Ind.  475. 
58  Am.  St  Rep.  365,  46  N.  E.  591,  35  L.  R.  A.  600,  financial  con- 
dition existing  at  time  when  contract  is  made  governs,  not  time 
of  payment;  Anderson  v.  Orient  Fire  Ins.  Co.,  88  Iowa,  601,  608. 
55  N.  W.  352,  353,  annulling  whole  Issue  of  bonds  Issued  to  paj 
indebtedness  exceeding  constitutional  limit;  Love  joy  v.  Foxcroft, 
91  Me.  383,  40  AtL  147,  uncollected  taxes  and  other  assets  do  not 
extend  limitation;  State  v.  McGraw,  12  Wash.  544,  41  Pac.  89i 
annulling  act  of  1895  authorizing  funding  of  outstanding  warrants; 
Earles  v.  Wells,  94  Wis.  296,  297,  59  Am.  St  Rep.  889,  890.  68 
N.  W.  967,  968,  where  city,  by  indirect  method,  assumed  respon- 
sibility for  water  works.  Cited  generally  in  First  Nat  Bank  v. 
Doon  Twp.,  86  Iowa,  339,  41  Am.  St  Rep.  495,  53  N.  W.  304.  See 
44  Am.  St  Rep.  240,  51  Am.  St  Rep.  866,  and  45  Am.  St  Rep.  258, 
259,  notes. 

Denied  in  Los  Angeles  v.  Teed,  112  CaL  827,  44  Pac  582,  op- 
holding  funding  bonds  issued  under  political  code.  {{  4445  4449, 
without  popular  vote.  Distinguished  In  Kelhl  v.  South  Bend,  79 
Fed.  923,  44  U.  S.  App.  687,  36  L.  R.  A.  231,  uphc^ding  city  con- 
tract for  monthly  rent  of  hydrants;  Ashuelot  Nat  Bank  v.  L^on 
County,  81  Fed.  129,  130,  in  determining  limit,  prl<»>  Invalid  Issoe 
must  not  be  Included  In  Indebtedness;  Mtas.  Life  Ins.  Co.  v.  Ljoa 
County*  82  Fed.  931,  to  extent  to  which  proceeds  are  actually  ap- 
plied to  prior  debts;  Huron  v.  Second  Ward  Sav.  Bank,  86  Fed. 
278,  279.  67  U.  S.  App.  604,  605,  606^  upholding  b<mds  issued  to  re- 
fund excessive  Indebtedness  in  hands  of  Innocent  pnrchaser;  Lake 
County  V.  Standley,  24  Colo.  11,  12,  49  Pac.  27,  bonds  issued  in  ex- 
change for  valid  warrants  do  not  increase  debt;  Heins  v.  Lincoln. 
102  Iowa,  74,  71  N.  W.  190,  where  refunding  bonds  were  placed 
with  trustee  to  exchange  for  oatstanding  bonds;  State  v.  Ros<>m 
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Approved  In  Board  of  Education  v.  National  Life  Ins.  Co.,  94 
Fed.  828,  following  rule;  Gunnison  County  Commrs.  v.  Rollins,  173 
U.  S.  269,  19  S.  Ot.  395,  reversing  S.  C,  80  Fed.  609,  49  U.  S,  App. 
412,  where  recitals  were  Identical;  National  Life  Ins.  Co.  v.  Board 
of  Education,  62  Fed.  791,  792,  27  U.  S.  App.  244,  recital  may 
estop  as  to  compliance  with  constitutional  requirements;  Howard 
V.  Kiowa  County,  73  Fed.  409,  purchaser  may  rely  on  recital  that 
bonds  are  Issued  to  refund  debt;  Dudley  v.  Board  of  Commrs.,  80 
Fed.  676,  677,  49  U.  S.  App.  344,  346,  where  required  financial  state- 
ments were  not  of  record;  Second  Ward,  etc,  Bank  v.  Huron,  80 
Fed.  664,  where  municipal  corporation  furnished  purchaser  with 
ceiUflcate  of  assessed  valuation;  Rathbone  v.  Commissioners,  83 
Fed.  130,  49  U.  S.  App.  589,  where  coupons  sued  on  failed  to 
show  that  two  series  of  bonds  together  exceeded  limit;  Waite  ▼• 
Santa  Cruz,  89  Fed.  636^  where  recitals  are  of  facts  which,  if 
true,  would  authorize  issue,  they,  estop  deniaL  See  51  Am.  %t 
Rep.  835,  836,  note. 

Distinguished  in  SutUff  v.  Lake  County  Commrs.,  147  U.  S.  237, 
238,  37  L.  149,  13  S.  Ct  320,  321,  where  statute  provides  for  finan- 
cial statement  on  public  records;  Francis  v.  Howard  County,  54 
Fed.  488,  13  U.  &  App.  126^  where  bonds  purchased  by  single 
transaction  exceeded  limit. 

Kunicipality  Is  not  estopped  to  deny  bonds'  validity  where  face 
shows  falsity  of  recitals,  p.  864. 

Kunicipality  is  concluded  as  against  bona  fide  purchaser  by 
recitals  of  regularity  of  bond  issue,  p.  364. 

Approved  in  Gunnison  County  Commrs.  v.  Rollins,  173  U.  S.  271, 
272,  273,  274,  19  S.  Ct  396,  397,  where  recitals  were  id^tical; 
Cadillac  v.  Woonsocket  Inst  for  Savings,  58  Fed.  940,  16  U.  S. 
App.  545,  and  Ashley  v.  Supervisors,  60  Fed.  67,  16  U.  S.  App.  656, 
purchaser  need  not  in  face  of  recitals,  determine  validity  of  bonds 
refunded;  National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed. 
792,  27  U.  S.  App.  244,  where  the  recitals  certify  adoption  of  essen- 
tial preliminary  proceedings,  municipality  is  estopped  thereby;  Huron 
V.  Second  Ward,  etc..  Bank,  86  Fed.  279,  57  U.  8.  App.  606,  and 
Waite  V.  Santa  Cruz,  75  Fed.  970,  on  demurrer,  and  S.  C,  89 
Fed.  635,  where  bonds  recited  issue  thereof  under  reftmding  act; 
Flagg  V.  School  Dist,  4  N.  Dak.  46,  51,  58  N.  W.  504,  506,  25  L. 
R.  A.  370,  872,  applying  rule  to  non-negotiable  school  district  bonds; 
dissenting  opinion  in  Doon  Twp.  v.  Cummins,  142  U.  S.  380,  35 
L.  1049.  12  S.  Ct.  225,  majority  annulling  refunding  bonds  pur* 
chased  with  knowledge  that  limit  was  passed;  Township  of  WmIh 
ington  V.  Coler,  51  Fed.  365,  4  U.  S.  App.  622,  arguendo.  See  51 
Am.  St  Rep.  857,  note. 

Distinguished  in  Sutliff  v.  Lake  County  Oommrs.,  147  IT.  8.  235, 
37  L.  149,  13  S.  Ot  320,  where  statutes  require  public  record  of 
county.*8  financial  condition;  Johnson  Olty  v.  Railroad,  100  Tenn. 
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147,  44  S.  W.  672,  recital  that  bonds  are  in  aid  of  State  corpora- 
tion does  not  estop  denial. 

142  U.  S.  366-380,  35  U  1044,  DOON  TWP.  ▼.  CTJMMIN& 

KnnicipalitiBs.— Statute  authorizing  issue  of  bonds  in  excess  of 
constitutional  limit  is  void,  p.  372. 

ApproTed  in  Laporte  t.  Gamewell,  etc^  TeL  Co.,  146  Ind.  400,  58 
Am.  St.  Rep.  361,  45  N.  E.  589,  35  L.  R.  A.  688,  adoption  of  similar 
constitutional  provision  carries  Judicial  c<mstructl<Hi  thereof.  See 
61  Am.  St  Rep.  860,  and  44  Am.  St.  Rep.  242,  notes. 

Distinguished  in  Board  of  Education  v.  Bitting,  9  N.  Mez.  607, 
58  Pac  308,  taxable  value  of  incorporated  board  of  educatton  ia- 
dudes  town  property  within  its  boundaries. 

Municipal  bonds,  issued  in  excess  of  constitutional  limit,  are  in- 
valid, p.  372. 

Approved  in  Shaw  v.  School  Dist,  77  Fed.  279,  40  U.  &  App. 
475,  and  Birkholz  v.  Dlnnle,  6  N.  Dak.  614,  617,  72  N.  W.  032,  983. 
following  rule;  Laporte  v.  Gamewell,  etc.,  Tel.  Co.,  146  Ind.  475. 
58  Am.  St  Rep.  365,  45  N.  E.  591,  35  L.  R.  A.  600,  financial  con- 
dition existing  at  time  when  contract  is  made  governs,  not  time 
of  payment;  Anderson  v.  Orient  Fire  Ins.  Ck>.,  88  Iowa,  601,  563. 
55  N.  W.  352,  353,  annulling  whole  issue  of  bonds  issued  to  paj 
indebtedness  exceeding  constitutional  limit;  Lovejoy  v.  Foxcroft 
91  Me.  383,  40  AtL  147,  uncollected  taxes  and  other  assets  do  not 
extend  limitation;  State  v.  McGraw,  12  Wash.  544,  41  Pac  89i 
annulling  act  of  1895  authorizing  funding  of  outstanding  warrants; 
Earles  v.  Wells,  94  Wis.  296,  297,  59  Am.  St  Rep.  889,  800.  68 
N.  W.  967,  968,  where  city,  by  indirect  method,  assumed  respon- 
sibility for  water  works.  Cited  generally  in  First  Nat  Bank  v. 
Doon  Twp.,  86  Iowa,  339,  41  Am.  St  Rep.  495,  53  N.  W.  304.  See 
44  Am.  St  Rep.  240,  51  Am.  St  Rep.  866,  and  45  Am.  St  Bep.  258, 
259,  notes. 

Denied  in  Los  Angeles  v.  Teed,  112  GaL  827,  44  Pac  582,  up- 
holding funding  bonds  issued  under  political  code.  {{  4445  4449, 
without  popular  vote.  Distinguished  in  Keihl  v.  South  Bend,  7i 
Fed.  923,  44  U.  S.  App.  687,  36  L.  R.  A.  231,  nphc^ding  city  con- 
tract for  monthly  rent  of  hydrants;  Ashuelot  Nat  Bank  v.  L^on 
County,  81  Fed.  129,  130,  in  determining  limit,  pri<tf  invalid  issue 
must  not  be  included  in  indebtedness;  .£tna  Life  Ins.  Co.  v.  Ljoa 
County*  82  Fed.  931,  to  extent  to  which  proceeds  are  actually  ap- 
plied to  prior  debts;  Huron  v.  Second  Ward  Sav.  Bank,  86  Fed. 
278,  279.  67  U.  S.  Ai^.  604,  605,  606^  npholdin^  b<mds  issued  to  re- 
fund excessive  indebtedness  in  hands  of  innocent  purchaser;  Lake 
County  V.  Standley,  24  Colo.  11,  12,  49  Pac  27,  bonds  issued  in  ex- 
change for  valid  warrants  do  not  increase  debt;  Heins  v.  Lincoln, 
102  Iowa,  74,  71  N.  W.  190,  where  refunding  bonds  were  placed 
with  trustee  to  exchange  for  ontstanding  bosds;  State  v.  Roiren, 


8S  Notes  on  U.  S.  Reports.  142  U.  S.  381-386 

21  Wash.  209,  67  Pac.  802,  upholding  bonds  sold  at  par  to  school 
fund  to  retire  general  State  warrants. 

Municipality  cannot  be  sued  in  equity  by  original  purchaser  to 
recover  price  paid  on  such  Invalid  bonds,  p.  373. 

Approved  in  Orogster  v.  Bayfield  Ck)unty;  09  Wis.  11,  74  N.  W. 
638,  single  issue  of  railroad-aid  bonds,  in  excess  of  limitation,  can- 
not be  scaled  down. 

Distinguished  in  ^tna  Life  Ins.  Ck>.  v.  Lyon  County,  95  Fed. 
332.  where  part  proceeds  of  excessive  issue  are  applied  to  prior 
debts,  purchaser  may  recover  difference  between  balance  of  debts 
and  limitation. 

Municipality  Is  not  estopped  to  deny  validity  of  bonds  by  pay- 
ment of  interest,  p.  376. 

Approved  in  Board  of  Commrs.  v.  Union  Bank,  96  Fed.  298,  and 
Commissioners  of  Buncombe  Co.  v.  Payne,  123  N.  C.  489,  31  8.  E. 
712,  both  following  rule;  Laporte  v.  Gamewell,  etc.,  Tel.  Co.,  146 
Ind.  476,  58  Am.  St.  Rep.  366,  45  N.  E.  591,  35  L.  R.  A.  690.  com- 
mon council  cannot  ratify  ultra  vires  contract;  Union  Bank  v. 
Commissioners  of  Oxford,  119  N.  C.  230,  25  S.  E.  970,  34  L.  R.  A. 
491,  where  bonds  were  void  for  want  of  legislative  regularity. 

School  district  is  municipal  corporation  within  meaning  of  Iowa 
Constitution,  p.  376. 

Municipality  does  not  increase  indebtedness  by  giving  bonds  in 
satisfaction  of  judgment,  p.  377. 

Approved  In  Board  of  Commrs.  ▼.  Society  for  Savings,  90  Fed. 
235,  61  U.  S.  App.  65,  following  rule;  Mercer  County  v.  Provident 
Life,  etc  Co.,  72  Fed.  637,  43  U.  S.  App.  21,  where  bonds  were 
issued,  in  violation  of  statute,  before  completion  of  railroad;  Mtna. 
Life  Ins.  Co.  v.  Lyon  County,  82  Fed.  933,  upholding  refimding 
bonds  to  extent  to  which  proceeds  were  actually  applied  on  prior 
debts;  Huron  y.  Bank,  86  Fed.  280,  67  U.  S.  App.  607,  upholding 
bonds  issued  to  refund  excessive  indebtedness  in  hands  of  inno- 
cent purchaser. 

Municipality  is  not  estopped  by  recitals  as  against  purchaser 
who  knew  constitutional  limit  was  exceeded,  p.  878. 

Approved  in  Shaw  v.  Independent  School  Dist.,  62  Fed.  914,  pur- 
chaser is  charged  with  notice  of  listed  value  of  district  property; 
Holliday  v.  Hilderbrandt,  97  Iowa,  182,  66  N.  W.  91,  purchasers 
of  school  bonds  must  take  notice  of  constitutional  limitation. 

Distinguished  in  Ashuelot  Nat  Bank  v.  Lyon  County,  81  Fed. 
131,  where  bonds  thems^ves  do  not  exceed  limit  onus  la  on  mu- 
nicipality to  show  excess. 

142  U.  S.  381-585,  86  L.  1060,  SCXXTT  v.  SLLBRY. 

Bankrai)tcy.— Section  6105,  R.  S.,  relates  to  debts  proved,  and 
i  5106  to  debts  provable,  p.  383. 
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Bankrupt  could  ask  to  have  suit  for  debt  provable  stajed  until 
dlacharge,  but  failure  waived  right,  p.  384. 

Bankrupt's  creditor,  proving  debt,  waives  right  to  defldency  « 
foreclosure,  and  loses  right  on  discharge,  p.  384. 

Bankruptcy.— Equity  will  vacate  deficiency  decree  obtained  la 
violation  of  S  5106,  R.  6.,  p.  886. 

Not  cited. 

142   U.    S.    386-^06,   85   L.    1061,    CHARLOTTE,    RTO,    IL    R.  v. 
GIBBES. 
Corx>oratlon8  are'  persons  within  fourteenth  amendment,  p.  SQL 

Approved  in  Arkansas  v.  Kansas,  etc..  Coal  Co.,  96  Fed.  968,  fol- 
lowing rule;  Smyth  v.  Ames,  169  U.  8.  522,  42  U  840,  18  8.  Ot  4M. 
and  Covington,  etc.,  Co.  v.  Sandford,  164  U.  &  592,  41  L.  565.  17 
6.  Ct  203,  within  both  deprivation  of  property,  and  equal  pn>> 
tection  clauses;  Gult  etc.,  Ry«  v.  Ellis,  166  U.  8.  154,  41  L.  66a 
17  S.  Ot  256,  annulling  law  allowing  attorney's  fees  against  raU- 
roads  for  failure  to  settle  petty  claims  In  thirty  days;  Pittsburgh, 
etc.,  R.  R.  V.  Montgomery,  152  Ind.  8,  71  Am.  St.  Rep.  807.  4B 
N.  E.  585,  railroads  are  persons  within  bill  of  rights;  Optnioo  of 
Justices.  66  N.  H.  630,  33  Atl.  1077,  denying  State's  right  to  appro- 
priate railroad  without  adequate  compensation;  McCandleas  v. 
Richmond,  etc.,  R.  R.,  38  S.  C.  110,  16  S.  E.  431,  18  L.  R.  A.  443^ 
arguendo.     See  25  Am.  St.  Rep.  873,  note. 

Railroad,  althougH  private  corporation,  as  distinguished  from  mv- 
niclpalities,  is  quasi-public,  p.  393. 

BailroadB,  being  quasi-public  corporations,  are  subject  to  ie^s- 
lative  control,  p.  393. 

Approved  in  Pearsall  v.  Great  Northern  R.  R.,  161  U.  8.  666. 
40  L.  845,  16  S.  Ct  710,  legislature  may  limit  charter  power  of 
consolidating  as  to  parallel  lines;  Louisville,  etc.,  R.  R.  v.  Kea- 
tucky,  161  U.  S.  696,  40  L.  858,  16  S.  Ct.  722.  upholding  constitu- 
tional inhibition  of  combination  of  parallri  lines;  Michigan  W. 
Co.  V.  Charlotte,  98  Fed.  15,  upholding  ordinance  requiring  removal 
of  telegraph  wire  erected  by  city's  permission;  McCandleas  v.  Rich- 
mond, etc.,  R.  R.,  38  S.  C.  110,  16  S.  E.  431,  18  L.  R.  A.  443.  up- 
holding  law  making  railroad  liable  for  fires  caused  by  sparks  froa 
engines;  Mathis  v.  Southern  Ry.,  58  8.  C.  267,  81  &  B.  244,  cauit 
!•  not  removable  by  foreign  company,  operating  railroad  under  act 
•f  1896. 

Bailroads.— Mode  and  manner  of  regulation  la  matter  ef  lagls 
lative  control,  p.  394. 

Bailroads.— State  tax,  to  meet  expenses  of  railroad  commlaaloa. 
does  not  violate  fourteenth  amendment,  p.  894. 

Approved  in  Chicago,  etc^  R.  R.  v.  Chicago,  166  U.  8.  tS5.  41 
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L.  901,  17  8.  Ct.  592,  expense  of  gates  at  crossings  of  highway 
must  be  borne  by  railroad;  McCandless  y.  Richmond,  etc.,  R.  R^ 
38  S.  G.  116,  16  S.  E.  433,  18  L.  R.  A.  445,  upholding  law  making 
railroads  liable  for  fires  caused  by  sparks  from  engines;  Waters, 
etc.  Oil  Co,  V.  State,  19  Tex.  Olv.  App.  13,  44  S.  W.  942,  nirtioldlng 
law  against  combinations  In  restraint  of  trade. 

Ballroads.— Requiring  road  to  bear  burden  of  service  essential 
to  public  Is  not  denying  equal  protection  of  law,  p.  394. 

Approved  In  New  York  v.  Squire,  145  U.  &  191,  36  L.  672,  12  8. 
Gt.  884,  upholding  act  requiring  electric  companies  to  pay  salaries 
of  subway  commissioners;  New  York,  etc.,  R.  R.  v.  Bristol,  151 
U.  S.  571,  38  L.  274,  14  &  Ct  442,  upholding  imposition  on  rail- 
roads of  expense  of  altering  grade  crossings;  Campbell  v.  Cook, 
86  Tex.  634,  40  Am.  St.  Rep.  882,  26  S.  W.  487,  upholding  law  de- 
fining fellow  servants  on  railroads;  Union,  etc,  lAte  Ins.  Cou  ▼. 
Chowning,  86  Tex.  667,  26  8.  W.  983,  24  L.  R.  A.  505,  and  Mutual 
Life  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  App.  51,  27  8.  W.  28S,  up- 
holding law  awarding  damages  against  insurance  comi>ani«0  for 
delay  In  paying  losses. 

Taxation.— State  constitutional  provision  for  uniformity  does  not 
prevent  special  tax  to  meet  expenses  of  railroad  commission,  p.  394. 

Approved  in  Columbus  Southern  Ry.  v.  Wright,  151  tJ.  8.  482, 
38  L.  244,  14  S.  Ct.  400,  upholding  Georgia  law  apportioning  mov- 
able personalty  for  taxation  among  counties  traversed  by  railroad; 
Pittsburgh,  etc.,  Ry.  v.  Backus,  154  U.  S.  431,  38  L.  1038.  14  8.  Ct, 
1119,  upholding  Texas  railroad  tax  act  of  1891,  except  as  to  If  5 
and  14;  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  600,  and 
Western  Union  Tel.  Co.  v.  Taggart,  163  U.  8.  21,  41  L.  57,  16  8. 
Ct  1061,  affirming  S.  C,  141  Ind.  293,  40  N.  B.  1064,  both  uphold- 
ing similar  tax  of  telegraph  companies  based  on  length  of  State 
wires;  Western  Union  Tel.  Oo.  v.  State,  146  Ind.  61,  44  N.  H  796^ 
upholding  law  awarding  damages  against  telegraph  companies  for 
neglect  to  pay  taxes.    Bee  25  Am.  St  Rep.  885,  note. 

142  U.   8.  306-416,  85  L.  1065,  WIGOINS  TERRY  CO.  ▼.  OHIO, 
ETC.,  RY. 
I«andlord  and  tenant— Relationship    is    negatived    by    boldliif 
without  suggestion  of  tenancy  or  demand  for  rent,  p.  407. 

Landlord  and  tenant— Relationship  will  never  be  implied  when 
acts  of  parties  are  inconsistent  therewith,  p.  407. 

Railroads.—  Purchase  at  foreclosure  by  new  corporation  does  nst 
make  latter  liable  for  old  company's  obligations,  p.  406. 

Approved  in  Brockert  v.  Iowa  Cent  Ry.,  98  Iowa,  186,  61  N.  W. 
406,  following  rule;  Trimble  v.  Union  Nat  Bank,  71  Ma  App. 
486,  refusal  to  interplead  upon  order  of  Justice,  without  author* 
Ity,  does  not  bar  suit     See  59  Am.  St  Rep.  558,  note. 
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jBstoppeL— Stranger  knowing  of  contract,  and  entering  Into 
negotiations  on  strength  of  it,  cannot  deny  liability,  p.  408. 

Approved  in  Chicago,  etc.,  Ry.  v.  Denv^,  etc^  R.  R.,  143  U.  & 
609,  36  L.  281,  12  S.  Gt  483,  where  defendant  had  recognized  plain- 
tur  for  over  a  year  as  assignee  of  joint-track  lease;  Florida  Cent, 
etc.,  R.  R.  V.  Bucki,  68  Fed.  867,  30  U.  8.  App.  454,  avermoit  of 
adoption  of  contract  will  support  action  for  excessive  freight 
charge;  Schmidt  v.  Louisville,  etc.,  Ry.,  99  Ky.  156,  35  S.  W.  139. 
38  L.  R.  A.  818,  lessee's  assignee,  defending  action  by  lessor  against 
lessee  to  enforce  application  of  earnings  as  agreed,  is  bound  by 
judgment;  Schmidt  v.  Louisville,  etc.,  R.  R.,  101  Ky.  470,  41  &  W. 
1023,  lessee's  assignee  cannot,  after  operating  road  and  collecting 
money  due  it  from  lessor,  repudiate  obligations  thereof;  Horsky 
V.  Helena,  etc.,  Co.,  13  Mont.  234,  33  Pac.  690,  upholding  complaint 
alleging  assumption  by  defendant  of  water  contract  and  collection 
of  rates. 

Distinguished  in  Sloss  Iron,  etc.,  Co.  v.  South  Carolina,  etc, 
R.  R.,  86  Fed.  136,  42  U.  8.  App.  748,  where  railroad  purchaaer, 
continuing  to  receive  coal,  had  no  knowledge  of  vendor's  option 
to  renew  annual  ccmtract;  Chamberlain  v.  Pierson,  87  Fed.  425, 
59  U.  S.  App.  65,  employees,  without  notice  th^eof,  are  not  bound 
by  contract  for  free  carriage  at  own  risk. 

Judgment,  on  demurrer  to  declaration,  is  estoppel  only  as  to 
points  raised  by  pleadings,  p.  410. 

Approved  in  Ryan  v.  Seaboard  &  R.  R.  Co.,  89  Fed.  403,  dia- 
missal  for  failure  to  comply  with  court  rule  la  not  res  adjudicata; 
Taylor  ▼.  Matteson,  86  Wis.  122,  56  N.  W.  832,  indorser,  whose  ac- 
tion against  indemnitor  haa  been  dismissed  f<Mr  failure  to  aver 
payment,  may  sue  against. 

Judgmasit,  in  common-law  suit  for  rent,  will  not  bar  suit  in 
equity  for  use  and  occupation,  p.  411. 

Appellate  court  may,  where  plaintiff  has  equitable  right  to  re» 
lief,  remand  for  amendment,  p.  413. 

Pleading.— •  Rules  of  pleading  should  be  construed  so  aa  to  at- 
tain substantial  justice,  p.  415. 

Appellate  court  may  permit  amendment  of  pleadings  if  other 
party  will  not  be  unjustly  prejudiced,  p.  415. 

Approved  in  United  States  v.  Coe,  155  U.  8.  84,  89  L.  78.  15  & 
Gt  18»  act  of  1891,  authoriElng  amendment  of  proceedings  in  court 
of  private  land  claims,  is  not  mandatory;  Jones  v.  Meehan.  175 
U.  S.  29,  20  8.  Ct  12,  basing  decision  upon  facta  which  might 
upon  amendment  be  set  up;  In  re  Gamewell  Flre-Alann  TeL  Oo., 
73  Fed.  911,  912,  33  U.  8.  App.  452,  Federal  appellate  courts  may 
entertain  petition  for  leave  to  file  bill  of  review  below;  Trimble  v. 
Union  Nat  Bank,  71  Mo.  App.  487,  directing  permlaaion  to  amend 
cross-bill  and  judgment  thereon. 
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Fixtures.— Law  Is  especially  Indulgent  to  tenant  in  respect  to 
fixtures,  p.  415. 

Approved  In  Brown  v.  Reno,  etc..  Power  Co^  55  Fed.  236,  right 
to  remove  continues  under  tenancy  at  will  after  lease  expires. 

Distinguished  In  Sampson  v.  Camperdown,  etc,  Mills,  64  Fed, 
942,  but  not  afterwards. 

Fixtures.— Rails  affixed  to  roadbed  may  be  removed  from  land 
occupied  under  agreement  with  owner,  p.  416. 

142  U.   S.  417-450,  35  L.  1063,   SIMMONS  CRB£>K  COAIi  CO.  ▼. 
DORAN. 
Public  lands.—  Line  of  survey  may,  be  run  in  direction  which 
will  include  all  known  calls,  p.  432. 

Beformation  of  instrument  will  be  decreed  for  mutual  mistake 
or  mistake  on  one  side  and  inequitable  conduct  on  other,  p.  435. 

Approved  in  Bowers  v.  New  York  Life  Ins.  Co.,  08  Fed.  786, 
787,  deceased's  beneficiary's  statement  as  to  terms  of  policy  carried 
two  years  will  not  support  reformation;  Travelers'  Ins.  Co.  v.  Hen- 
derson, 69  Fed.  765,  32  U.  S.  App.  536,  representation  of  agent,  in- 
tended to  explain,  not  vary  policy,  will  not  support  reformation; 
Southard  v.  Ourley,  134  N.  Y.  154,  30  Am.  St  Rep.  647,  31  N.  B. 
332,  16  L.  R.  A.  564,  proof  *'  beyond  reasonable  doubt,**  as  in  crimi- 
nal cases,  is  not  required;  Christopher  St.  R.  R.  v.  Twenty-third 
St  R.  R.,  149  N.  Y.  59,  43  N.  E.  539,  and  Deseret  Nat  Bank  ▼. 
Burton,  17  Utah,  48,  53  Pac.  216.  proof  of  mistake  must  be  con- 
vincing; Dennis  v.  Northern  Pac.  Ry.,  20  Wash.  327,  55  Pac  212. 
where,  by  inadvertence  of  grantor's  agent  in  selecting  blank,  in- 
tended right  of  way  was  not  reserved.  See  65  Am.  St  Rep.  481, 
484,  494,  note. 

Corporation  is  bound  by.  notice  to  president  and  corporators, 
p.  436. 

Quieting  title.— Mere  recital  in  deed  Is  not  conclusive  of  fact 
of  payment,  p.  437. 

Followed  in  Reorganized  Church,  etc.  v.  Church  of  Christ  00 
Fed.  946,  payment  of  valuable  consideration  before  notice  must 
affirmatively  appear  to  make  purchaser  "  innocent." 

Vendee  must  use  due  caution;  caveat  emptor  so  requires,  p.  437. 

Approved  In  Dennis  v.  Northern  Pac.  Ry.,  20  Wash.  33{^,  55  Pac. 
215,  where  it  was  notorious  that  railroad's  right  of  way  was  400 
feet  wide. 

Vendee  of  land  is  bound  by  constructive  notice,  p.  437. 

Vendee  Is  charged  with  notice  of  facts  appearing  in  title  papers, 
p.  437. 

Approved  in  Reorganized  Church  v.  Church  of  Christ  60  Fed. 
949,  absence  of  notice  and  valuable  consideration  are  necessary 
to  innocent  purchase. 
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Vendor  and  purchaser.— Question  of  actual  or  constmctlTe  ■»• 
tice  Is  determined  by  circnmstances,  p.  480. 

Vendor  and  purchaser.— Actual  possession  la  notice  ta  pv^ 
chaser,  who  must  ascertain  natuiep  p.  442. 

Followed  in  Klrby  v.  Tallmadge,  160  U.  &  884,  40  U  466,  16 
IL  OL  861. 

AdTerse  possession  must  be  pedis  possessio,  or  actual,  p.  442. 

Adverse  possession.— Actual  occupancy,  cultiration  or  residence 
Is  not  always  necessary,  p.  442. 

Approved  in  Jerome  y.  Carbonate  Nat  Bank,  22  Colo.  42,  4S 
Pac  217,  adverse  possession,  to  constitute  notice  to  purchaser, 
must  be  Inconsistent  with  vendor's  title. 

Adverse  possession.— Location  and  nature  of  land  and  altiiatioa 
of  parties  determines  what  is  possession,  p:  448. 

Adverse  possession  of  unimproved  portion  of  land  under  deed 
Is  co-eztenslvd  with  deed,  p.  448. 

Approved  in  Rich  v.  Braxton,  158  U.  S.  384,  38  L.  1026,  16  & 
€%.  lOOQ,  where  co-terminons  tracts  were  acquired  under  separate 
patents. 

Quieti2Lg  title.— Bill  to  set  aside  unrecorded  deed  la  not  stale 
when  there  has  been  no  effort  to  dispossess,  p.  44& 

Approved  in  Reorganized  Ghurch  v.  Church  of  (Arist,  00  Fed. 
966,  where  action  was  brought  to  establish  trust  within  ten  yeare 
of  adverse  possession. 

Quieting  title.—  Allegation  that  plaintiff  is  seised  in  fee  la  anS- 
dent,  p.  449. 

Ejectment  —  Quieting  title.— Trespasser  has  not  such  possessioa 
as  will  defeat  owner's  right  to  sue,  p.  449. 

Approved  in  Sayers  v.  Burkhardt,  86  Fed.  247,  42  U.  8.  App. 
742,  possession  is  not  necessary  to  support  suit  to  set  aside  fraodii- 
lent  judicial  proceedings  and  deed;  Davidson  v.  Calkins,  92  Fsd. 
237,  Fed^al  court  cannot  quiet  title  of  one  not  In  possession. 

Quieting  title.— Equity  has  Jurisdiction  to  remove  cloud  froa 
title,  p.  449. 

Approved  in  Sharon  v.  Tucker,  144  U.  &  646,  86  L.  686,  12  & 
Ct  723,  title  by  adverse  possession  may  be  establlahed  by  equity 
suit;  Wehrman  v.  Conklln,  166  U.  S.  829,  89  U  174,  16  8.  Ot  IM, 
equity  has  jurisdiction  to  quiet  title  of  equitable  owner  In  poa* 
session. 

Lost  instruments.- Equity  has  Jurisdiction  to  restore,  p.  449. 

142  U.  8.  46(M68,  86  L.  1077,  BOYD  ▼.  UNTTBD  6TATB8. 

Fardon,  if  full  and  unconditional,  restores  to  competency  as 
witness,  p.  468. 
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Approved  In  Logan  y.  United  States,  144  U.  S.  SOS,  S6  L.  443,  12 
8.  Gt.  680,  where  pardon  was  granted  after  sentence  served;  United 
States  T.  Hall,  53  Fed.  354.  act  making  punishment  endured  equiva- 
lent to  pardon  restores  competency. 

Pardon.— Recital  that  pardon  was  requested  to  restore  com- 
petency as  witness  is  immaterial,  p.  453. 

Conspiracy.— All  persons  agreeing  to  commit  crime  endanger- 
ing life  are  responsible  for  death  resulting,  p.  456. 

Criminal  law.— On  trial  for  murder  evidence  of  other  crimes  is 
Inadmissible,  and  error  is  not  cured  by  charge,  p.  457. 

Approved  in  Hall  v.  United  States,  150  U.  S.  80,  37  L.  1006,  14 
S.  Ct.  23,  permitting  district  attorney  to  state  to  Jury,  that  trials 
for  murder  of  negro  In  Mississippi  are  a  farce,  where  defendant 
had  been  acquitted  there,  is  error;  State  v.  Ellwood,  17  R.  I.  771, 
24  AtL  785,  rejecting  evidence  of  bullet  wounds  received  by  de- 
fendant three  weeks  after  alleged  burglary. 

Trial.—  Exception  to  evidence,  once  taken.  Is  not  waived  by  fail- 
ure to  except  to  charge  thereon,  p.  457. 

142  U.  S.  459-471,  35  L.  1080,  FISK  v.  HENARIE. 
Bemovul  act  of  1887  restricted  Circuit  Court's  jurisdiction,  p.  467. 

Approved  in  Shaw  v.  Quincy  Mln.  Co.,  145  U.  8.  449,  86  L.  771, 
12  S.  Ct  .087,  "  district  of  residence,"  in  |  1,  act  of  1888,  does 
not  include  place  of  business  of  non-resident  corporation;  Martin 
V.  Baltimore,  etc.,  R.  R.,  151  U.  S.  687,  38  L.  316»  14  S.  Ct  538^ 
petition  must  be  filed  before  defense  is  required,  wheth^  in  abate- 
ment or  on  merits;  Tennessee  v.  Union,  etc..  Bank,  152  U.  S.  462^ 
38  L.  514,  14  S.  Ct  657,  Mexican  Nat  R.  R.  ▼.  Davidson,  157  U.  S. 
208,  39  L.  675,  15  S.  Ct.  565,  and  In  re  Oilley,  58  Fed.  980,  removal 
under  {  2,  act  of  1887-1888,  is  limited  by  |  1;  Hanrick  v.  Han- 
rick,  153  U.  S.  197,  38  U  687,  14  S.  Ct  837,  defendant  cannot  re- 
move for  prejudice  between  himself  and  other  defendants;  Mis- 
souri Pac.  Ry.  V.  Fitzgerald,  160  U.  &  588,  40  L.  548,  16  S.  Ct  896, 
Circuit  Court  order,  remanding  cause,  is  not  reviewable  on  appeal 
from  State  court;  Wabash,  etc.,  Ry.  ▼.  Brow,  164  U.  8.  277,  41  L. 
434,  17  S.  Ct  127,  removal  does  not  prevent  defendant  moving  to 
dismiss  f<tf  want  of  jurisdiction;  Minneapolis,  etc.,  Ry.  v.  Nestor, 
50  Fed.  8,  remanding  condemnation  proceedings  after  expiration 
of  time  for  demanding  jury  under  |  3,  act  of  1887;  St  Louis 
R.  R.  V.  Pacific  Ry.,  52  Fed.  772,  construing  |  1,  act  of  1888, 
limiting  place  of  suit  to  district  where  plaintiff  or  defendant  re- 
sides; Detroit  v.  Detroit  City  Ry«,  54  Fed.  10,  removal  for  diverse 
citizenship  may  be  had  only  in  suits  *'  at  common  law  or  In  equity; " 
Thurber  v.  Miller,  67  Fed.  378,  32  U.  S.  App.  209,  only  non-resident 
defendants  can  remove;  Wise  v.  Nixon,  78  Fed.  204,  and  State  v. 
Port  Royal,  etc.,  Ry.,  45  8.  C.  432,  28  S.  E.  371.  under  acts  of  1887 
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and  1888  cause  is  not  removable  unless  complaint  shows  Federal 
question;  Arkansas  y.  Kansas,  etc.,  Coal  Co.,  96  Fed.  356,  arguoidou 

Bemoval  act  of  1867  was  repealed  by  act  of  1887,  p.  467. 

Approved  In  Crotts  v.  Southern  Ry.,  90  Fed.  2,  extent  of  proof 
to  remove  for  local  prejudice  Is  discretional  with  Judge. 

Removal  may  be  had  under  act  of  1887  at  any  time  before  trlaU 
p.  467. 

Distinguished  in  Jackson,  etc.,  Co.  v.  Pearson,  60  Fed.  125,  non- 
resident defendant  may  remove  suit,  though  other  defendants  be 
residents. 

Bemoval.—  Words  in  act  of  1887,  **  at  any  time  before  trUd,** 
mean  before  "final  hearing,**  p.  467. 

Approved  in  Detroit  v.  Detroit  City  Ry.,  54  Fed.  7,  order  pfo 
confesso,  afterwards  set  aside,  against  non-resident  served  by 
publication,  does  not  prevent  removal;  Durkee  v.  lUlnois  Cent.  R. 
R..  81  Fed.  2,  filing  of  answer  is  not  trial;  Hobart  v.  Illinois  Cent 
R.  R.,  81  Fed.  5,  refusing  removal  after  submission  of,  and  ruling 
on  general  demurrer;  Farmers,  etc..  Bank  v.  Schuster,  86  Fed.  164. 
52  U.  S.  App.  618,  refusing  removal  after  mistrlaL 

Removal.—  Prejudice  against  defendant  must  appear  to  Circuit 
Court,  under  act  of  1887,  and  part  may  be  remanded,  p.  468. 

Approved  in  Bellaire  v.  Baltimore,  etc.,  R.  R..  146  U.  S.  118,  36 
L.  911,  18  S.  Ct  17,  where  question  of  local  prejudice  was  not  in- 
sisted on;  Schwenk  Co.  v.  Strang.  59  Fed.  211,  19  U.  S.  App.  300. 
refusing  removal  upon  ex  parte  affidavit  merely  stating  existence 
of  prejudice;  Hemdon  v.  Southern  R.  R.,  73  Fed.  306,  plaintiff 
should  be  heard  upon  application  to  remove;  Hill  v.  Graham.  11 
Colo.  App.  539,  53  Pac.  1061.  denying  removal  by  plaintiff  suing 
assignee  for  creditors;  Balrd  v.  Richmond,  etc.,  R.  R.,  113  N.  C. 
610,  18  S.  B.  700,  granting  removal  for  local  prejudice  upon 
petition  and  affidavit  and  certiorari  from  Circuit  Court 

Distinguished  In  Lawson  v.  Richmond,  etc.,  R.  R..  112  N.  C  896. 
401,  17  S.  B.  171,  173,  declining  removal  on  Federal  court  order 
based  on  affidavit  plainly  Insufficient. 

Statutes.— Later  act  will  operate  as  repeal  if,  while  not  wholly 
repugnant,  provislims  are  clearly  substitutes,  p.  468. 

Approved  in  District  of  Columbia  v.  Button,  143  U.  S.  27.  86  U 
62,  12  S.  Ot  872,  act  of  1878,  providing  form  of  government  for 
District  of  Columbia,  repealed  §  354,  R.  S..  Dist  Col.,  relating  ts 
qualifications  of  police;  The  Paquete  Habana,  175  U.  S.  684.  685.  20 
S.  Ct  296,  294,  R.  S.,  f|  692,  695,  are  repealed  by  {  14  of  Judlciarr 
act  of  1891;  McGlashan  v.  United  States,  71  Fed.  436^  34  U.  & 
App.  547,  act  of  June,  1890,  repealed  former  provision  for  terms 
of  District  Court  at  Wichita,  Kan.;  Mack  v.  Jastro,  126  Cal.  133,  58 
Pac.  87a,  where  later  act  Is  clearly  revisory  of  entire    matter  of 
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Mriler;  Opinion  of  Justices,  66  N.  H.  669,  88  AtL  1097,  holding 
charter  provision  for  State  purchase  of  railroad  repealed  by  gen- 
eral law  of  1844. 

142  U.  S.  471-478,  35  L.  1084,  THOMPSON  v.  UNITED  STATED. 

Intflomal  reTenue  tax  on  distilled  Uqnors  attaches  as  soon  as 
produced,  and  to  evade  It  accidental  destruction  must  be  clear, 
p.  475. 

Approved  in  Orystal  Spring,  etc.,  Co.  v.  Cos,  49  Fed.  061,  6 
U.  S.  App.  42,  where  summer  heat  caused  unusual  evaporation. 

Internal  reTenue.—  One  giving  successive  bonds  for  export  ti 
liable  for  evaporation  In  interval,  p.  477. 

Approved  In  Louisville,  etc..  Warehouse  Co.  v.  CJbllector  of  Cus- 
toms, 49  Fed.  569,  6  U.  S.  App.  53,  revenue  on  relmported  whiskey 
Is  determined  by  bulk  at  time  of  Importation. 

Internal  revenue.— Giving  bond  for  export  is  not  beginning  of 
exportation,  p.  477. 

Inteomal  revenue.— Liquors  on  which  tax  is  paid  tie  to  be  re* 
gauged  at  export  port,  and  drawback  allowed  acc<»'dingly,  pu  477. 

142  U.  S.  479-488,  85  L.  1087,  IN  BE  FASSETT. 

Prohibition  will  not  issue  from  Supreme  to  District  Oourt  hear 
ing  libel  by  owner  of  yacht  seized  by  collector,  p.  484. 

Approved  in  In  re  Engles,  146  U.  S.  359,  86  L.  1007,  19  S.  Ct  281, 
declining  prohibition  of  District  Court's  Jurisdiction  over  barge  un- 
der limited  liability  petition;  Moran  v.  Sturges,  154  U.  S.  267,  311 
L.  985,  14  S.  Ct  1022.  and  The  Resolute,  168  U.  S.  442,  42  L.  586. 
18  S.  Ct  114,  libel  lies  In  District  Court  against  ship  in  State 
court  receiver's  possession;  Paxson  v.  Cunningham,  68  Fed.  135,  21 
U.  S.  App.  466,  declining  to  enjoin  libel  for  collision  in  District 
Court  of  ship  in  Olrcuit  Court  receiver's  possession. 

Admlzalty.— Taking  vessel  in  navigable  waters  without  war- 
rant is  marine  tort  cognizable  In  District  Court,  p.  484. 

Approved  in  Jervey  v.  The  Carolina,  66  Fed.  1016,  illegal  seizure 
of  vessel  at  dock  is  maritime  tort 

Prohibition  will  issue  only  in  case  of  want  of  Jurisdiction  of 
parties  or  subject-matter,  p.  486. 

Approved  in  In  re  Morrison,  147  U.  S.  36,  87  L.  68,  18  8.  Ct 
254,  In  re  New  York,  etc..  Steamship  Co.,  155  U.  S.  682,  39  U 
249,  15  S.  Ct  186,  and  State  v.  Ross,  122  Mo.  476,  25  S.  W.  958y 
23  L.  R.  A.  544,  all  following  rule;  Homer  v.  United  States,  143 
U.  S.  577,  36  L.  269,  12  S.  Ct  524,  declining  to  determine  question 
of  defendant's  guilt  on  habeas  carpas  where  commiasloiier  had 
Jurisdiction. 
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CiurtoinB.— Wher«  vessel  is  seized  as  subject  to  duty,  question 
can  be  determined  only  by  libel  by  owner  in  District  Court  p.  488. 

Approved  in  Passavant  y.  United  States,  148  U.  8.  219,  37  L. 
428,  13  S.  Ct  574,  act  of  1890  gives  Circuit  Court  no  jurisdlctioii 
of  appeal  from  general  appraisers'  finding  of  dutiable  value; 
Schoenfeld  v.  Hendricks,  152  U.  S.  694,  38  L.  602,  14  S.  Ct.  755. 
Circuit  Court  has  no  jurisdiction  of  suit  against  collector  to  re- 
cover duties  where  reappralsement  was  never  asked;  Fong  Tue 
Ting  v.  United  States,  149  U.  S.  715,  37  L.  913,  13  S.  Ct  1022,  up- 
holding law  giving  revenue  collectors  jurisdiction  over  Ohlneee 
laborers'  certificates. 

Distinguished  in  The  Conqueror,  166  U.  S.  124,  41  U  944,  17  & 
Ot  515,  collector  who  seizes  forelgn-bullt  vend  to  not  protocted 
against  damages  by.  certificate  of  probable  cauae. 

Customs.— Appeal  to  Circuit  Court  under  costoms  admlntotni- 
tive  act  cannot  determine  whether  article  Is  import  Pu  487. 

Distinguished  In  United  States  v.  Klingenberg,  158  U.  8.  lOt, 
88  U  651,  14  Sk  Ct  794,  Circuit  Court  may  review  genend  ap* 
pralser'8  action  In  entertaining  appeal  from  appndacr's  estlmsts  of 
value  expressed  In  foreign  currency. 

142  U.  S.  488-492,  35  L.  1091,  EAMBS  v.  KAISBB. 
Attachment—  In  action  for  wrongful  levy  baaed  on  grmmd  that 

debtor  was  concealing  property,  defendant  la  allowed  conaldwabto 
freedom  In  cross-examining  plaintiff,  p.  491. 

Attachment— Isolated  act  by  debtor  after  attavhooeBt  ia  nmt 
admissible  to  show  fraud,  but  previous  acts  arti,  p.  492^, 

Approved  In  Sonnentheil  v.  Guaranty,  etc,  Co.,  10  Tex.  OIt.  App. 
287,  30  S.  W.  951,  admitting  evidence  of  acts  of  parties  subsequeat 
to  preferential  deed  to  show  fraud  on  i»ther  credttom 

143  U.  8.  492-510,  85  L.  1092,  NCRTHBBN  PAa  B.  B.  v.  WASH- 
INGTCN  TBKRITDBY. 

ICandamvs  to  compel  railroad  to  do  particular  ttdng  win  tosm 
only  upon  showing  of  specific  legal  duty,  p.  486L 

Approved  In  State  v.  Kansas  City,  etc..  By.,  51  La.  Ann.  206, 
2ft  So.  129,  reafilrmlng  rule;  Jones  ▼.  Newport  NewB»  ste^  Osc  • 
Fed.  738»  81  U.  S.  App.  92,  prior  maintenance  of  private  swtteh  does 
not  bind  railroad  to  cwitinue  same;  Florida  Cent  B«  B«  v.  State. 
31  Fla.  607,  84  Am.  St  Bep.  86»  18  So.  106,  20  L.  B.  A  422,  am- 
damns  does  not  lie  to  enforce  privets  contract;  San  Antonio  St 
By.  V.  State,  90  Tex.  624,  60  Am.  8t  Bep.  888,  39  8.  W.  927.  35 
L.  B.  A  068,  construction,  under  ordinance  permitting  mmtiui 
tlon  and  operation,  does  not  necessitate  operation  of  whole  line: 
Sherwood  v.  Atlantic,  etc.,  B.  B.,  94  Va.  306,  26  S.  B.  948,  where 
terminus  was  established  at  ens  of  two  altenatlTe  yolntau 
17  Am.  St  Bep.  822,  notsu 
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VandeiELiis  ties  to  compel  railroad  to  maintain  continuous  Bna 
according  to  charter,  p.  499. 

ICandamva  lies  to  compel  corporation  to  build  bridge  accocdlng 
to  statutory  requirement,  p.  499. 

8ee  87  Am.  St  Rep.  821,  note. 

lEandaxnus  does  not  lie  to  compel  railroad  to  do  act  merely  au* 
thorized  by.  charter,  p.  499. 

Approved  in  State  ▼.  Kansas  City,  etc.,  Ry.,  61  La.  Ann.  209,  25 
So.  190,  plain  duty  to  establish  station  must  exist  to  support  man- 
damus; San  Antonio  St  Ry.  y.  State,  90  Tex.  625^  59  Am.  St  Rep. 
837,  89  8.  W.  928,  86  L.  R.  A.  064,  acceptance  of  ordinance,  per- 
mitting construction  and  operation,  does  not  necessitate  operation 
of  whole  line. 

ICandamus  will  not  lie  to  compel  railroad  to  build  depots;  such 
subject  is  properly  for  legislature,  p.  499. 

Approved  in  Jones  v.  Newport  News,  etc.,  Co.,  66  Fed.  789,  81 
U.  8.  App.  92,  prior  maintenance  of  private  switch  does  not  bind 
railroad  to  continue  same;  Detroit  etc.,  Ry.  v.  Interstate  Commerce 
Commission,  74  Fed.  888,  841,  48  U.  S.  App.  806,  declining  to  en- 
force interstate  commerce  commission's  order  to  abolish  accessorial 
cartage  service;  Farmers*  Loan,  etc.,  Co.  v.  Northern  Pac.  Ry.,  83 
Fed.  254,  Interstate  commerce  commission  Is  not  authorized  to  fix 
rates. 

Railroad  is  not  bound  to  stop  at  junction  with  one  road  because 
It  does  so  at  junction  with  another,  p.  601. 

Appeal.— Replication  not  copied  In  record  is  presumed  to  have 
denied  all  allegations  of  new  matter,  p.  606. 

ICandamua  to  compel  railroad  to  perform  public  duty  la  properly 
tLBked  in  name  of  State  without  demand,  p.  608. 

Mandamus  will  not  Issue  to  compel  railroad  to  maintain  station 
contrary  to  public  interest  p.  609. 

142  U.  S.  610-646,  85  L.  1099,  UNITSD  STATES  ▼.  DBS  M0INB8, 
ETC.,  RY. 
Fubllo  lands.— Land  department  to  bound  to  reserve  all  lands 
granted  by  Congress,  p.  628. 

Approved  in  Northern  Pac.  R.  R.  v.  Musser  Sauntry,  etc.,  Co., 
68  Fed.  1000,  1001,  84  U.  8.  App.  66,  foUowlng  rule;  Hamblln  v. 
Western  Land  Co.,  147  U.  8.  536,  87  L.  272,  18  8.  Ct  866,  reservfi- 
tion,  though  unnecessary,  operates  to  withdraw  land  from  home* 
stead  entries. 

Fublie  lands.—  By  joint  resolution  of  1861,  and  act  of  1862,  titie 
vested  in  Iowa  tor  benefit  of  purchasers,  p.  628. 

Vendes  to  bona  Ms  If  ho  buys  in  good  faith  moA  pays  vahn^ 
p.  680. 
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Vendor  and  purcluuMir.—  Party  working  for  State  and  racelTlnf 
land  in  payment  is  bona  fide  purchaser,  p.  680l 

Tmsta.— Grantor  of  lands  in  trust  is  only  party  to  eomplaln  of 
breach  or  challenge  title,  p.  538. 

United  States.—  Laches  cannot  be  set  up  where  United  States 
sues  as  real  party;  aliter  where  only  nominal,  p.  538. 

Approved  in  United  States  y.  Bell  Telephone  Co.,  167  U.  S.  265» 
42  L.  163,  17  S.  Ct  820,  where  suit  is  to  cancel  patent  right  for 
benefit  of  individual;  United  States  v.  Des  Moines  YaL  R.  R.,  70 
Fed.  439,  441,  affirmed  by  S.  C,  84  Fed.  43,  55  U.  S.  App.  254.  hold- 
ing United  States  estopped  from  claiming  title  to  lands  confirmed 
by  act  of  1871. 

Public  lands.— Eyidence  to  justify  setting  aside  patent  must  be 
dear  and  unequivocal,  p.  541. 

Approved  in  United  States  v.  Budd,  144  U.  S.  161,  36  L.  386,  12 
S.  Ot  577,  following  rule;  Miller  v.  Donahue,  06  Wis.  509,  71  N.  W. 
904,  where  patentee  attempted  cancellation  for  mistake  in  tract 
patented,  after  sale  thereof  for  taxes. 

Dlstingulsbed  in  Diller  v.  Hawley,  81  Fed.  657,  48  U.  8.  Appi 
476,  land  department  may  cancel  entry,  where  evidence  justifies 
Inference  of  fraud. 

•  Public  lands.—  Title  conveyed  by  State,  at  inception  of  under- 
taking, cannot  fail  because  State  does  not  complete,  p.  543. 

Fraud.— General  averment  of  fraud  will  be  limited  by  specific 
facts  set  forth,  p.  544. 

Approved  in  Wiseman  v.  Eastman,  21  Wash.  171,  57  Pac.  400, 
disregarding  general  allegation  of  fraud  In  action  to  review  land 
department  decision. 

Pleading.— Demurrer  admits  facts  well  pleaded,  bat  not  con 
elusions,  p.  544. 

Followed  in  Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.,  94  Fed.  654. 

Constitutional  law.— Courts  cannot  question  knowledge  or  good 
teith  oi  legislature,  p.  644. 

Approved  in  New  Orleans  v.  Warner,  175  U.  S.  146»  20  8.  Ct. 
64,  excessive  consideration  for  city  purchase  is  not  open  to  judicial 
consideration;  United  States  v.  Tennessee,  etc.,  R.  R.,  71  Fed.  74, 
forfeiture  of  legislative  grant  can  be  enforced  only  by  legislature. 

Fraud  cannot  be  imputed  to  one  simply  accepting  terms  of  set- 
tlement voluntarily  offered,  p.  545. 

142  U.  8.  547-586,  36  L.  1110,  COUNSBLMAN  v.  HITOHCOOK. 

Criminal  law.— Fifth  amendment  moat  bo  cemtmod  broodlj  tm 
favor  of  right  to  refuse  to  testifiy,  p.  662. 

Beafltoned  In  Bs  parte  Senior,  37  Fla.  17, 19  So.  6M»  8S  U  B.  ▲. 
186. 
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Griznlnal  law.— PriYilege  of  fifth  amendment  extends  to  any 
criminal  proceedings  before  grand  jnry,  p.  562. 

Approved  in  E}x  parte  Clarke,  103  Cal.  354,  37  Pac.  231,  and 
Ex  parte  Wilson,  39  Tex.  Cr.  638,  47  S.  W.  1000,  both  following 
rule;  South  worth  v.  United  States,  151  U.  S.  185,  38  L.  121,  14  S. 
Gt.  276,  test  of  criminal  case  in  determining  commissioner's  fee 
is  arrest;  United  States  v.  Bdgerton,  80  Fed.  376,  quashing  indict- 
ment where  defendant's  evidence  before  grand  jury  was  unfairly, 
obtained;  United  States  v.  Bell,  81  Fed.  843,  undue  advantage 
may  not  be  taken  of  ignorant  witness;  In  re  Rosser,  96  Fed.  308, 
extending  rule  to  examination  in  bankruptcy;  In  re  Nickell,  47 
Kan.  736,  27  Am.  St.  Rep.  317,  28  Pac.  1077,  State  cannot  call 
defendant  in  contempt  proceedings  to  prove  contempt;  State  ▼. 
Young,  119  Mo.  520,  24  S.  W.  1045,  testimony  of  ignorant  boy,  with- 
out counsel,  before  coroner  is  inadmissible  against  him;  Miskim- 
Ins  V.  Shaver,  •—  Wyo.  —,  58  Pac.  417  (see  dissenting  opinion  in 
~  Wyo.  — ,  58  Pac.  431,  432,  434),  where  defendant  charged  with 
compounding  felony  refused  to  give  evidence  on  trial  of  such 
felony. 

Distinguished  in  Levy  v.  Superior  Court  of  San  Francisco,  167 
U.  S.  177,  42  L.  126,  17  S.  Ot.  770,  affirming  S.  C.  (because  Federal 
question  did  not  appear  on  record),  105  Cal.  608,  611,  38  Pac.  967. 
!)68.  29  I>.  R.  A.  819,  821,  and  n.  (see  dissenting  opinion  in  105 
Cal.  616,  617,  38  Pac.  970,  29  L.  R.  A.  824,  and  n.),  compelling  de- 
fendant to  testify.  In  statutory  proceeding  to  recover  embezzled 
property. 

Criminal  law.— Object  of  fifth  amendment  was  to  insure  ac- 
cused's right  to  refuse  to  give  any  incriminating  testimony,  p.  562^ 

Distinguished  in  United  States  v.  Zucker,  161  U.  S.  481,  40  L. 
780,  16  S.  Ct.  643,  action  to  forfeit  imports  is  not  criminal  prose- 
cution. 

«« Criminal  prosecution^"  under  sixth  amendment.  Is  narrower 
than  "criminal  case"  under  fifth,  p.  563. 

Approved  in  United  States  v.  Patterson,  150  U.  S.  69,  37  L.  1001, 
14  S.  Ct.  21,  construing  "criminal  charges*'  which  entitle  commis- 
sioner to  compensation;  United  States  v.  Zucker,  161  U.  S.  481,  40 
L.  780,  16  S.  Ct.  643,  action  to  forfeit  imports  is  not  within  sixth^ 
amendment. 

Distinguished  in  United  States  v.  Debs,  64  Fed.  753,  arguendo. 

Criminal  law.— Sixth  amendment,  guaranteeing  speedy,  criminal 
trial,  means  trial  of  person  already  accused,  p.  563. 

Criminal  law.— It  is  an  ancient  rule  that  witness  need  not  give 
testimony  tending  to  incriminate  him,  p.  56S. 

Approved  in  Brown  v.  Walker,  70  Fed.  48,  txplalnlng  purpose  of 
fifth  amendment;  Miskimins  v.  Shav«r,  —  Wya  — ,  58  Pac.  42U 
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where  one  charged  with  compounding  felony  refused  to  give  evi- 
dence of  the  felony;  dissenting  opinion  in  Iievy  ▼.  Superior  Court, 
105  OsL  617,  38  Pac.  970,  29  L.  R.  A.  824,  and  n.,  majority  com- 
pelUng  defendant  to  testify  in  remedial  action  InYolving  penalty. 

Griminal  law.—  Section  860,  R.  S.,  providing  that  testimony  shall 
not  be  used  in  later  prosecution,  does  not  affect  constitutional 
pririlege,  p.  564. 

▲pproyed  in  Ek  parte  Irvine,  74  Fed.  958,  964,  and  United  States 
▼.  Bell,  81  Fed.  844,  845,  both  following  rule;  Interstate  Oommerce 
Oommission  v.  Brimson,  154  U.  S.  479,  480,  38  L.  1058,  14  S.  Ct 
11^4,  defendants  may  plead  privilege  to  Interstate  commerce  com- 
misslMi's  appUcatlon  to  compel  answer;  In  re  Scott  95  Fed.  816. 
and  In  re  Rosser,  96  Fed.  308,  I  7  of  bankrupt  law  does  not  with- 
draw privilege. 

Distinguished  in  Brown  v.  Walker,  161  U.  S.  594,  595,  600,  40  L. 
820,  822.  16  S.  Ct  645,  646,  648  (see  dissenting  opinion  in  161  U.  S. 
61-;,  618,  619,  620,  40  L.  828,  829,  16  S.  Ct  658,  659),  affirming  S.  C 
70  Feci.  47,  and  overruling  United  States  v.  James,  60  Fed.  239. 
26''  teatlmony  may  be  compelled  under  interstate  commerce  act 
9t  1893. 

Constit-ational  guaranties  against  compelling  incriminating  testi- 
mony should  be  interpreted  alike,  p.  584. 

Criminal  law.- -  Witness  need  not  disclose  circumstances  of  of- 
fense or  sources  from  which  his  connection  may  be  obtained,  p.  585. 

Approved  in  People  v.  Forbes,  143  N.  Y.  228,  229,  38  N.  E.  305. 
following  rule;  Lamson  v.  Boy  den.  160  111.  6ia  43  N.  E.  782,  wit- 
ness cannot  be  compelled  to  produce  books  tending  to  incriminate 
him;  State  v.  Simmons  Hardware  Co.,  109  Mo.  126,  18  S.  W.  112e» 
15  L.  R.  A.  678.  annulling  provision  of  act  of  18S9  requiring  cor- 
porate officers  to  disclose  violations  of  anti-trust  law;  State  v. 
Young,  119  Mo.  520,  24  S.  W.  1045,  testimony  obtained  from  boy, 
ignorant  of  rights,  before  coroner,  Is  inadmissible  against  him; 
Smith  V.  Smith,  116  N.  a  388,  21  S.  E.  196,  divorce  witness  can- 
not be  compelled  to  give  evidence  of  criminal  intercourse  with  de- 
fendnnt;  E^  parte  Irvine,  74  Fed.  958,  arguendo.  See  82  Am.  St 
Rep.  645,  note. 

Distinguished  in  In  re  Saplro,  92  Fed.  940,  privilege  does  not  ex- 
tend to  books  of  bankrupt  in  Toluntary  proceeding;  Ex  part* 
Senior,  37  Fla.  23.  25,  27,  19  So.  656,  657,  82  L.  R.  A.  137.  lliS. 
witness  who  testifies  that  he  voted  at  contested  election  is  sub- 
ject to  cross-examination;  State  v.  Boomer,  108  Iowa,  114,  72  N. 
W.  426,  admitting  secondary  evidence  of  books  in  defendant*s  pos- 
session; St  Joseph  V.  Levin,  128  Mo.  598,  49  Am.  St  Rep.  580.  31 
S.  W.  102,  upholding  ordinance  requiring  submission  of  pawn- 
brokers* books  to  police. 

Criminal  law.— Statute  leaving  witness  subject  to  prosecution 
after  testifying,  cannot  supplant  Constitution,  p.  686. 
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Approved  In  Bx  parte  Irvine,  74  Fed.  963,  arguendo. 

Distinguished  in  Brown  y.  Walker,  161  U.  S.  595,  40  L.  820,  16 
8.  Ct  646  (see  dissenting  opinion  in  161  U.  S.  619,  620,  40  L.  829, 
16  8.  Ot.  669),  testimony  is  compulsory,  under  interstate  act  of 
1898. 

Criminal  law.—  Under  fifth  amendment,  witness  must  be  afforded > 
complete  immunity  from  prosecution,  p.  586. 

Approved  in  Ex  parte  Cohen,  104  Cal.  529,  530,  48  Am.  St  Rep. 
131,  88  Pac.  966,  26  L.  R.  A.  424,  compelUng  witness  to  testify  un- 
der purity  of  election  law;  Lamson  y.  Boyden,  160  111.  620,  43 
N.  B.  783,  annulling  disooyery  law  proyiding  immunity  for  cor^ 
nering  market,  on  repayment  of  money  so  obtained;  People  y. 
Forbes,  143  N.  Y.  229,  38  N.  B.  305,  arguendo. 

Distinguished  in  United  States  y.  Price,  96  Fed.  961,  962,  limit- 
ing amnesty  of  interstate  commerce  law. 

Miscellaneous.— Cited  in  Ex  parte  Irylne^  74  Fed.  959,  960,  on 
habeas  corpus,  facts  constituting  contempt  are  reyiewable;  Mis- 
Kimins  y.  Shayer,  —  Wyo.  — ,  58  Pac.  417,  unauthorized  commitment 
lOr  contempt  is  assailable  on  habeas  corpus. 

142  U.  6.  587-602,  35  L.  1122,  McNEE  y.  DONAHUE. 

Real  actions.— Where  equitable  and  legal  defenses  are  set  op 
in  suit  for  possession  former  should  be  first  disposed  of,  p.  689. 

Public  lands.— Act  declaring  that  there  shall  be  granted  to 
State,  giyes  no  title  until  selection,  p.  691. 

Public  lands.- Act  of  1866  confirmed  title  to  lieu  lands,  and 
perfected  California's  right  from  date  of  grant,  p.  698. 

Public  lands.-  Patent  adds  no  strength  to  title  to  specific  tract 
confirmed,  p.  699. 

Public  lands.— After  confirmation  of  lieu  lands,  by  act  of  1866, 
they  could  not  be  granted  to  State  for  college,  p.  601. 

Public  lands.— Title,  under  grant  to  California  of  college  lands 
in  1862,  did  not  yest  until  land  listed,  p.  601. 

Public  lands.— Claimant  of  California  lands,  under  acts  of  1841 
and  1853,  has  better  title  than  claimant  under  act  of  1862,  p.  602. 

Not  cited. 

142  U.  S.  602-604,  86  U  1128,  PHBLPS  y.  SIEGFRIED. 

Customs.-  Inyoice  of  goods,  imported  in  August,  1889,  must  eoii> 
form  to  %%  2853,  2864,  2855,  2860,  R.  &,  p.  604. 

Not  cited. 

142  U.  S.  604-606,  86  L.  1180,  liAGONE  y.  ROSENSTBIN. 

Customs.— Under  act  of  1883  boxes  containing  matches  are  not 
dutiable,  although  made  to  facilitate  ignition,  p.  606. 
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Approved  in  Ai^^al  of  Slattery«  59  Fed.  451,  tin  match-tMxes  are 
not  dutiable;  United  States  v.  Leggett,  G6  Fed.  301,  26  U.  S.  App. 
681,  glass  cheese- jars  are  not  dutiable  as  **  unusual  coverings.** 

Distinguished  in  United  States  v.  Mathews,  78  Fed.  346,  45  U. 
S.  App.  505,  fancy  needle-cases  are  dutiable. 

142  U.  S.  606-615,  36  L.  1131,  KENNEDY  v.  McKEB. 

Appellate  court  considers  only  questions  by  plaintiff  where  de- 
fendant files  no  brief  and  makes  no  argument,  p.  611. 

Followed  in  Williams  v.  Crocker,  36  Fla.  84,  18  So.  57. 

Assignment  for  creditors.— In  Texas  partnership  may  assign* 
but  firm  and  individual  property  must  pass,  p.  614. 

Approved  in  Williams  v.  Crocker,  36  Fla.  87,  18  So.  68,  Sheppard 
V.  Reeves,  39  Fla.  54,  21  So.  774,  and  McCord-Brady  Co.  v.  Mills, 
—  Wyo.  — ,  66  Pac.  1006,  firm's  voluntary  assignment  of  joint  prop- 
erty alone  is  void;  Swofford,  etc.,  Co.  v.  Mills,  86  Fed.  663,  to  same 
effect  under  Wyoming  statute. 

Assignment  for  creditors.— Texas  statute  of  1879  does  not  con- 
template assignment  of  firm  property  alone,  p.  614. 

142  U.  S.  615-622,  35  L.  1134.   UNITED   STATES  ▼.  ALABAMA. 
ETC.,   It.  R. 
Statutes.—  Executive  construction  will  be  favored  in  case  of  am- 
biguity, p.  621. 

Approved  in  State  v.  Comptoir,  etc.,  de  Paris,  61  La.  Ann.  1279, 
26  So.  94,  reaffirming  rule;  Michigan  v.  Jackson,  etc.,  R.  IL,  69 
Fed.  120,  37  U.  S.  App.  220,  construing  swamp  grant. 

Distinguished  in  Wisconsin  Cent  R.  R.  v.  United  States,  164  U. 
8.  205,  41  L.  404,  17  S.  Ct.  49,  in  absence  of  doubt  and  contem- 
poraneous and  continuous  construction. 

'    Statutes.— Construction  should  not  be  changed  to  have  retroac- 
tive effect  upon  rights  already  acquired,  p.  621. 

Post-ofilce.— Railroad  aided  by  grant  is  entitled  to  full  rates  as 
to  part  of  road  not  aided,  p.  621. 

142  U.  S.  622-636,  86  U  1136,  SOUTH  BRANCH  LUMBER  GO.  v. 
OTT. 
7ederal  courts  will  follow  State  construction  of  statutes  regu- 
lating assignments  for  creditors,  p.  628. 

Approved  in  Rothschild  v.  Hasbrouck,  72  Fed.  816,  following 
rule;  Forsyth  v.  Hammond,  166  U.  S.  619,  41  L.  1100,  17  S.  Ct  670. 
State  construction  of  State  laws  binds  Federal  court;  Talley  v. 
Curtain,  64  Fed.  48,  8  U.  S.  App.  347,  in  Virginia  preferential  ••• 
signment  is  not  per  se  fraudulent;  Indiana  Dist.  of  Pella  ▼.  Beard. 
83  Fed.  16,  State  decision  as  to  following  trust  fund  to  decisive: 
Jones  V.  Cullen,  100  Tenn.  16,  42  S.  W.  876^  rulings  In  analogous 
cases  under  similar  statutes  are  of  weight 
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A^    Assigrninent  for  creditors.—  Iowa  statute  does  not  prevent  partial 
^  I  assignment  with  preferences,  p.  628. 

^21     Assignment  for  creditors.—  General  assignment,  with  pref erencea 

(.( contained  in  several  instruments,  is  void  in  Iowa,  p.  629. 

Approved  in  Standard  Shoe  Co.  ▼.  Thompson,  32  Or.  39,  51  Pac. 
445,  following  rule;  Riley  v.  Carter,  76  Md.  599,  85  Am.  St  Rep. 
450,  25  Atl.  670,  19  L.  R.  A.  496,  and  n.,  where  two  deeds  were  made 
to  trustee. 

Distinguished  in  Rothschild  v.  Hasbronck,  72  Fed.  816,  where 
assignment  was  not  mentioned  or  directly  contemplated. 

Assignment  for  creditors.—  Intention  must  exist  to  make  mort- 
gage and  other  instruments  general  assignment,  p.  630. 

Approved  in  Bradley  v.  Bailey,  95  Iowa,  753,  64  N.  W.  761,  and 
Inman  v.  Sprague,  30  Or.  327,  47  Pac.  828,  intention  of  parties 
governs;  dissenting  opinion  in  Ottenberg  v.  Comer,  76  Fed.  270,  40 
U.  S.  App.  320,  34  L.  R.  A.  624,  majority  upholding  mortgage  tm 
creditor  without  knowledge  of  debtor's  intent. 

Assig^nment  for  creditors  is  not  necessarily  fraudulent  because 
original  debt  was  fraudulent,  p.  631. 

Assignment  for  creditors.- Overestimate  of  property  to  creditor 
does  not  show  fraud  if  itemized,  p.  631. 

Approved  in  Tootle  v.  Fetrie,  8  S.  Dak.  29,  65  N.  W.  46,  approxi- 
mate itemized  statement  to  obtain  credit  is  not  fraudulent  if  gen- 
eral condition  shown. 

Assignnouent  for  creditors.—  Deliberate  intentlcm  to  overestimate 
must  be  shown,  p.  632. 

Miscellaneous.—  Cited  in  The  J.  G.  Chapman,  62  Fed.  940,  where 
assi&rnee  is  court  officer,  ship  included  in  assignment  cannot  be 
seized  under  Federal  process. 

142  U.   S.  636-643,  35  L.   1141,   DBLAWABB  OITT,   ETC.,   NAV. 
CO.  ▼.  REYBOLD. 
Courts.—  Decision  on  count  for  work  and  labor  in  State  court 
Involves  no  Federal  question,  p.  641. 

Appeal.—  Objection  on  ground  of  insufficiency  of  evidence  to  sup- 
port charge  cannot  be  made  first  on  appeal,  p.  642. 

Supreme  Court  will  not  review  State  decision  broad  enough  to 
render  Federal  question  unnecessary,  p.  648. 

Followed  in  MiUer  v.  Swann,  150  U.  S.  134,  37  L.  1029,  14  S.  Ct 
53,  Connecticut  v.  Woodruff,  153  U.  S.  691,  38  L.  871,  14  S.  Ot  976, 
and  Rutland  R.  R.  v.  Central  Vermont  R.  B.,  159  U.  8.  641«  40  L. 
289,  16  S.  Ct  116. 

142   U.   S.  644-651,  85  L.  1144,   PETRI   v.   COMMBRCIAL   NAT. 
BANK. 
National  bank  may  be  sued  in  law  or  equity  as  natural  per* 
son,  p.  647. 
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Banks;—  Suit  against  naticmal  bank  is  ms  arising  under  laws  of 
United  States,  p.  648. 

national  bank  is,  for  purpose  of  suit,  dtlsoi  ot  State  wlics<e  Is- 
eated,  p.  649. 

Approved  In  Haz«i  t.  LyndonylUe  Bank,  70  Yt  549,  67  Am.  St. 
Bop.  688,  41  AtL  1048,  location  of  bank  determines  dtlaenshlpL 

Banks.—  Inherent  right  of  national  bank  to  Invoke  Federal  Jvzto- 
dlctlon,  taken  away  by  act  of  1882,  p.  649. 

Approved  In  Wichita  Nat  Bank  v.  Smith,  72  Fed.  570,  86  U.  & 
App.  530,  following  rule;  Bx  parte  Jones,  164  U.  S.  686,  41  L.  608, 
17  S.  Ct  228,  jurisdiction  of  Court  of  Appeals,  based  on  cttlsen- 
ship,  is  final;  Bumham  v.  First  Nat  Bank,  68  Fed.  165,  10  U.  SL 
App.  485,  imder  act  of  1888. 

Distinguished  in  Freeman  Bifg.  Co.  v.  National  3ank,  160  Ki 
400,  35  N.  B.  866^  State  court  cannot  enjoin  national  bank. 

Statutes.— Svery.  clause  should  have  effect  and  one  part 
not  be  placed  in  antagonism  to  another,  p.  66O1. 

Statute  must    be    limited  to  legislature's  iDtentioa, 
from  words  and  subject-matter,  p.  660. 

Approved  in  McKee  v.  United  States,  164  U.  S.  298,  4^  Lw  489, 
17  S.  Ct  95,  following  rule;  United  States  v.  American,  e^c,  TeL 
Co.,  159  U.  S.  550,  40  U  256,  16  S.  Ct  70,  Assuming  jurisdictioo  of 
appeal  from  Circuit  Court  of  Appeals,  of  suit  to  cancel  fsatect: 
Boiling  V.  Boiling,  88  Va.  527,  code  does  not  alter  rjle  of  constm- 
Ing  wills  by  lex  domicilii. 

Distinguished  in  United  States  v.  Freight  Assn.,  166  U.  S.  820. 
41  L.  1020,  17  S.  Ct  551,  law  against  restraint  of  ccmiaerce  ap- 
plies to  carriers  by  railroad. 

Banks.— Act  of  1887  was  intended  to  give  national  bank  mmm 
right  as  individuals  in  Federal  courts,  p.  661. 

Approved  in  Walker  v.  Windsor  Nat  Bank,  56  Fed.  80,  5  H.  A. 
App.  423,  suit  on  cashier's  bond  is  Federal;  Freeman  Mfg.  Ooc  ▼. 
National  Bank,  160  Mass.  401,  85  N.  E.  866,  act  of  1887  docs  not 
repeal  R.  S.,  I  5242,  against  State  injunctions. 


H2  U.  S.  651-664,  86  L.  U46,  BKIU  V.  UNTTBD  STA^ 

Supreme  Court  may  review  case  involving  Federal  law,  al- 
though appeal  taken  after  Circuit  Court  of  Appeals  estattUahe^ 
p.  668. 

Approved  in  Homer  v.  United  States,  148  U.  S.  676»  86  L.  an. 
12  S.  Ct  524,  following  rule;  In  re  Lennon,  160  U.  8.  8M,  87  L. 
1122,  14  S.  Ct  126,  discussing  right  of  appeal  from  Circuit  Court 
on  habeas  corpus;  Chappell  v.  United  States.  160  U.  8w  600,  40  I* 
618,  16  S.  Ct  400,  jurisdictlcm  of  constitutional  questlofi  gives 
jurisdiction  ot  all  others. 


lOS  Notes  on  U.  S.  Reports.  1^  V.  8. 661-4M 

DIstingnlshed  in  King  y.  McLean  Asylum,  64  Fed.  829,  21  XT.  S. 
App.  407,  Incidental  constitutional  qnestlon  does  not  affect  Juris- 
diction of  C^rcnlt  Court  of  Appeals. 

Aliens.— Every  sovereign  nation  may  forbid  entrance  ot  aliens 
or  prescribe  conditions,  p.  659. 

Approved  In  Fong  Yue  Ting  v.  United  States,  149  U.  8.  706,  37 
L.  910  13  S.  Ct  1018  (see  dissenting  opinion  In  149  U.  8.  738»  756, 
37  U  921,  928,  13  S.  Ct.  1031,  1089),  right  to  expel  aliens  U  In- 
herent In  sovereignty. 

Distinguished  in  United  States  v.  Wong  Kim  Ark,  169  U.  8.  699, 
42  L.  906»  18  8.  Ct  476,  all  natives  are  citizens. 

Aliens.— Congress  may  Intrust  regulation  of  admlsslcm  to  State 
or  treasury  department,  p.  659. 

Approved  In  United  States  v.  Williams,  76  Fed.  225,  Immigra- 
tion Inspector  Is  Indictable  as  customs  officer;  In  re  Tso  Tse  Mee, 
81  Fed.  566,  jury  Is  not  essential  to  dep<»tatlon. 

Distinguished  in  In  re  U  Foon,  80  Fed.  882,  under  act  of  18M 
collector's  decision  In  favor  of  right  Is  not  flnaL 

Constitutional  law.— Regulation  of  admission  of  aliens  belongs 
to  political  department,  p.  660. 

Alien,  denied  right  to  land,  may  have  habeas  corpus  to  deter- 
mine lawfulness  of  restraint,  p.  660. 

Officer  is  sole  judge  of  facts  upon  which  discretionary  power  is 
to  be  exercised,  p.  660. 

Aliens.—  Decision  of  executive  officer  as  to  alien's  right  to  land 
is  due  process  of  law,  p.  660. 

Approved  In  lasigl  v.  Van  Do  Carr,  166  U.  S.  804,  896,  41  U 
1049,  17  S.  Ct  596,  following  rule;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  713,  37  U  913,  18  S.  Ct  1022,  deportatlcm  may 
be  through  executive  officers;  Lem  Moon  Sing  v.  United  States,  158 
U.  8.  545,  39  L.  1085,  15  S.  Ct  970,  extending  rule  to  right  to  re- 
turn; In  re  Howard,  63  Fed.  265,  executive  decision,  under  act  oC 
1885,  Is  conclusive. 

Distinguished  In  In  re  Tom  Tom,  64  Fed.  486^  but  not  as  to 
question  of  citizenship. 

Habeas  ooxpus  merely  determines  legality,  of  detention,  and  does 
not  discharge  for  defects  In  original  arrest,  p.  662. 

Approved  In  In  re  Boardman,  169  U.  8.  43,  42  U  664,  18  8.  Ct 
293,  writ  must  be  denied  If  prisoner  would  havo  to  bo  remanded; 
King  V.  McLean  Asylum,  64  Fed.  351,  21  U.  &  App.  481,  26  L.  B. 
A.  795,  Irregular  commitment  of  Insane  Is  not  reviewable  on 
habeas  corpus;  Price  v.  McCarty,  89  Fed.  85^  69  U.  8.  App.  661, 
limiting  inquiry  to  Quostlon  of  Juriadictloa  to  rsmovo  prisoner  to 
another  district 
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United  States.— Congress  can  vest  appointment  ot  inferior  offl^ 
cers  only  in  president,  courts  or  departments,  p.  663. 

Aliens.—  Under  act  of  1891  secretary  of  treasury  alone  has  power 
to  appoint  inspectors  of  immigration,  p.  663. 

Aliens.— Act  of  1891  does  not  require  inspectors  to  take  testi- 
mony before  determining  right  to  land,  p.  663. 

Followed  in  In  re  Leong  Youk  Tong,  90  Fed.  650,  and  In  re 
Way  Tai,  96  Fed.  485,  486,  487. 

Aliens.—  Inspector's  decisicm  is  final  against  alien,  and  is  review- 
able only  by  superior  officers,  p.  663. 

Approved  in  Lem  Moon  Sing  v.  United  States,  158  U.  S.  542,  39 
L.  1083,  15  S.  Gt  968,  extending  rule  to  right  to  return;  In  rs 
Howard,  63  Fed.  266,  ai^lying  rule  to  act  of  1885;  In  re  Chin 
Yuen  Sing,  65  Fed.  573,  and  In  re  Lee  Yee  Sing,  85  Fed.  636.  both 
applying  rule  to  act  of  1894;  The  Burlington,  73  Fed.  263,  Canadian 
minister's  decision  that  wreck  is  obstruction  is  final;  In  re  Li  Sing. 
86  Fed.  898,  arguendo. 

Distinguished  in  In  re  Tom  Yum,  64  Fed.  488,  and  United  States 
V.  Yee  Mun  Sang,  93  Fed.  365.  as  to  question  of  citizenship;  In  re 
Yamasaka,  95  Fed.  655,  ministerial  officer  cannot  deport  alien  with 
domicile,  for  poverty. 

Aliens.— Immigration  act. of  1891  is  constitutional,  p.  664. 

142  U.  S.  664-670,  35  L.  1151,  BIRD  v.  BENUSA. 

Taxation.— Description  of  land  on  assessment-roll  must  be  snlll- 
cittit  to  give  ovnier  notice,  p.  669. 

Approved  in  Van  Cise  v.  Carter,  9  S.  Dak.  239,  68  N.  W.  541, 
setting  aside  tax  deed. 

Taxation.— In  Florida,  if  land  is  misdescribed  or  assessed  to 
wnmg  ovnier,  tax  deed  is  void,  p.  670. 

Approved  in  McKeovm  v.  Collins,  88  Fla.  285,  21  So.  105,  fol- 
lowing rule;  Heger  v.  De  Groat,  3  N.  Dak.  364,  66  N.  W.  154* 
void  tax  deed  cannot  start  statute  of  limitations;  Roberts  v.  First 
Nat  Bank,  8  N.  Dak.  511,  79  N.  W.  1001,  part  of  lot  cannot  be 
sold  for  part  of  tax  assessed  in  solldo. 

142  U.  8.  671-676,  86  U  1153,   OaNVBRS  T.  AT0HI80N,   KTC. 
R.  R. 
Eminent  domain*— Where  defendant's  claim  of  ownership  is  not 
denied,  damages  should  be  made  payable  to  owner,  p,  674. 

Not  cited. 

142  U.  S.  676-682,  85  L.  1165,  HEDDBN  w.  I8BLIN. 

Customs.— Protest  filed  with  ai^raiser  la  admlMltlo  to 
that  plaintiff  protested  seasonably,  p,  678w 
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TrlaL—It  18  not  error  to  refuse  to  direct  verdict  where  there  la 
conflicting  evidence,  p.  679. 

New  trial.—  Motion  for  new  trial  is  proper  where  verdict  is 
against  evidence,  p.  680. 

CuBtoms.—  Judgment  for  duties  illegally  exacted  is  not  reversible 
where  there  is  no  exception  to  charge  on  which  based,  p.  681. 

Not  cited. 

142  U.  S.  682-690,  35  L.  1167,  CLARK  ▼.  SIDWAT, 

Axypeal.— Amount  of  counterclaim  must  be  considered  in  deter- 
mining jurisdiction^  p.  688. 

Tenancy  in  common  is  created  by  joint  purchase  of  land^  not- 
withstanding agreement  to  share  profit  and  loss,  p.  689. 

Approved  in  Latta  v.  Kilboum,  150  U.  S.  540,  37  U  1175,  14  S. 
Ot.  207,  arguendo. 

Distinguished  in  Spencer  v.  Jones,  92  Tex.  518,  71  Am.  St.  Rep. 
872,  50  S.  W.  119,  partnership  may  exist  in  single-land  purchase; 
Spencer  v.  Jones.  —  Tex.  Civ.  App.  —,  47  S.  W.  665,  firm  is  bound 
by  partner's  indorsement. 

Trial  court  may  allow  plaintiff  to  remit  portion  of  verdict  where 
items  not  properly  allowable,  p.  690. 

Trial  court  may  inform  jury  as  to  amount  of  damages  to  be 
filled  in  after  agreement  on  verdict,  p.  690. 

Miscellaneous.— Cited  in  Trice  v.  Yoeman,  —  Kan.  App,  — ,  54 
Pac.  289,  promisee  may  enforce  promise  to  pay  his  debt 

142  U.  S.  691-701,  35  L.   1160,   HOME  BENEFIT  ASSN.  v.  SAR- 
GENT. 
Witnesses.— Where  direct  examination  was  as  to  part  of  coo- 
versation,  cross-examination  may  cover  all,  p.  696. 

Trial.—  Exception  to  refusal  of  evidence  of  conversation  must 
state  subject,  and  object  of  evidence,  p.  696. 

Insurance.- Plaintiff  Is  not  estopped  by  proofs  of  death  from 
claiming  that  death  resulted  otherwise  than  by  suicide,  p.  699. 

Approved  in  Travelers'  Ins.  Co.  v.  Nltterhouse,  11  Ind.  App.  161, 
88  N.  E.  1112,  and  Leman  v.  Manhattan,  etc.,  Ins.  Co.,  46  La. 
Ann.  1191,  49  Am.  St.  Rep.  349,  15  So.  389,  24  L.  R.  A.  591,  follow- 
ing rule;  Bentley  v.  Standard  Fire  Ins.  Co.,  40  W.  Va.  745,  23  S. 
E.  588,  extent  of  loss  is  not  limited  by  amoimt  specified  in  proofs. 

Insurer  alleging  death  from  excepted  cause  must  establish  fact 
by  preponderating  evidence,  p.  700. 

Approved  In  Railway  Officials,  etc.,  Assn.  v.  Drummond,  66 
Neb.  241,  76  N.  W.  563,  reaffirming  rule;  Connecticut  Mutual  Life 
Ins.  Co.  V.  McWhirter,  73  Fed.  449,  44  U.  S.  App.  492,  Travelers' 
Ins.  Co.  V.  Nltterhouse,  11  Ind.  App.  160,  38  N.  B.  1112,  Travelers' 
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See  CouBTB,  8,  4 


AUENS. 


L  Under  the  laws  of  CoDgress  lespectiDg  tbe 
CbiDese,  do  laborers  of  that  race  are  permuted 
to  enter  the  United  States,  or  to  return  after 
having  departed  from  this  coantry,  though 
they  may  have  previously  resided  therein  and 
have  left  with  a[  view  of  returning.  Wan 
6/>(ng  Y.  United  States,  508 

2.  All  persons  of  the  Chinese  race,  except 
those  connected  with  the  diplomatic  service, 
must,  in  order  to  enter  this  country,  produce  a 
certificate  from  the  authorities  of  the  Chinese 
government,  or  of  such  other  foreign  govern- 
ment as  they  may  at  the  time  be  subjects  of, 
showing  that  they  are  not  laborers,  and  have 
the  permission  of  that  government  to  enter  the 
United  States,  which  certificate  is  to  be  visaed 
bv  a  representative  of  the  government  of  the 
united  States  in  the  foreign  country  from 
which  such  certificate  issues.  Id. 

8.  The  supervision  of  the  admission  of  aliens 
into  the  United  States  may  be  entrusted  by 
Congress  either  to  the  depsjlment  of  state  or 
to  the  department  of  the  treasury.  Ekiu  v. 
United  Statet,  1146 

4.  The  appointment  of  an  inspector  of  im- 
migration may  be  made  by  the  secretary  of  the 
tr^sury.  Id. 

6.  The  statute  does  not  require  inspectors  of 
Immigration  to  take  any  testimony,  and  allows 
them  to  decide,  on  their  own  inspection  and 
examination,  the  question  of  the  night  of  any 
alien  immigrant  to  land.  Id, 

6.  The  decision  of  an  inspector  of  immigra- 
tion in  conformity  with  the  Act  of  Congress  of 
1891  is  final  and  conclusive  against  an  alien's 
right  to  land  in  the  United  States,  and  cannot 
be  impeached  or  reviewed,  in  the  courts  or 
otherwise,  save  only  by  appeal  to  the  inspect- 
or's official  superiors  and  in  accordance  with 
the  provisions  of  the  Act.  Id. 

'  7.  An  alien  immigrant  prevented  from  land- 
ing by  any  officer  claiming  authority  to  do  so 
under  an  Act  of  Congress,  and  thereby  re- 
strained of  his  liberty,  is  entitled  to  a  writ  of 
habeas  corpus,  to  ascertaui  whether  the  restraint 
is  lawfuL  Id. 
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I.  Right  to;  Jusisdictiov. 

a.  In  General. 

b.  In  Oriminal  Cases, 
c  Federal  Questions, 

d.  JurisdieUonal  AmounL 

e.  Finality  if 

n.  Traksfeb  of  Oaubb. 
III.  Rbgord    akd    Case 
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lY.  OBjBonosi  AMD  Bxoeptiobi. 
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U7« 


YL   HbABING  ABD  DSTBRMIHATiaV. 

a.  }f^hat  Questions  mau  be  CdntiitnC 

1.  Dtseretionarp  l)eeisiaMs. 
3.  Jurisdiction/  Questions  Wmmt 
or  Not  Baised  Bdom, 

b.  Bevieu)  of  Verdict  or  Findings. 

c.  Presumptions;    W7iat  Errors  Fcf* 

rant  Reftenal. 

Vn.  Judgment;  Rbheabing;   SussB^cnr 

PBQOifiEDINGa 

L  Right  to:  Jubisdiotioe. 

a.  In  QeneroL 

1.  An  appeal  may  be  taken  from  a  decree  is 
an  equity  cause,  notwithstanding  it  is  merely 
in  execution  of  a  prior  decree  in  tbe  same  SQit» 
for  the  purpose  of  correcting  errors  which  msv 
have  onginated  in  the  subs^uent  proceeding 
Bank  qf  Leusisburg  v.  Sheffey^  M 

2.  A  judgment  of  nonsuit,  rendered  upon  a 
ruling  in  matter  of  law  duly  excepted  to  bv 
the  plaintiff,  may  be  reviewed  by  writ  of  error. 
Central  Transp.  Co,  ▼.  Pullman's  Palace-Csr 
Co,  » 

8.  An  error  of  the  Jury  as  to  the  amomt 
found  by  them  is  one  which  can  be  readied 
only  by  a  motion  for  a  new  trial,  and  whick 
the  Supreme  Court  of  the  United  States  can- 
not review  on  writ  of  error.    Wiisam  v.  Esentt, 

4.  By  the  Act  of  Congress  of  March  S,  ISN, 
establiuiing  the  Circuit  Court  of  AppeiJB.  tbe 
Jurisdirtion  of  the  Supreme  Court  or  the  Vvb^ 
ed  States  in  eases  dependent  upon  diverse  dA- 
zenship  was  taken  away;  and  the  Joint  Reso- 
lution of  the  same  date  preservea  Jurisdiotioa 
in  such  cases  only  wherein  writ  of  error  or  ap- 
p^  was  sued  out  or  taken  before  July  1, 180L 
Wauton  V.  De  Wolf,  9G 

6.  The  party  against  whom  a  final  Jnde* 
ment  is  rendered  must  elect  whether  be  wu? 
take  his  writ  of  error  or  appeal  to  the  Sapreme 
Court  of  the  United  States  upon  the  questtoa  of 
jurisdiction  alone,  under  the  Act  of  Coureo 
of  March  8, 1891,  §  6,  or  to  the  Circait  Comt 
of  Appeals  upon  the  whole  eaae.  If  the  latter, 
then  the  Ciitmit  Court  of  Appeals  may,  if  it 
deem  proper,  certify  the  questloD  of  JorisdiC' 
tion  to  the  Supreme  Court    MtLUk  t.  Btf^ 

6.  The  United  Stotea  oourta  in  tbe  Indiaa 
Territory  are  on  the  same  footiDg  with  r^ard 
to  writs  of  error  and  appeals  to  the  Supreme 
Court  of  the  United  States  as  that  oocupted  bv 
the  circuit  and  district  oourta  of  ibe  Uaiteil 
States.  K. 

7.  A  case  tried  bv  a  Territorial  eooit  wlth> 
out  a  juiT  can  be  taken  to  the  Sopieme  Couil 
of  the  United  Statea  only  by  appeaL  Thst 
court  has  no  Jurisdictloo  over  soc^  a  cait 
taken  to  it  Iqr  writ  of  enor.  Ortgsrw  Osmssl. 
Min.  Co.  T.  Starr.  71» 

&  The  Supieme  Ooort  of  flie  United  Slates 
cannot  review  the  Judgment  of  the  drcoit 
court  ai&rming  a  Judsment  of  the  dislrlet  oonit 
in  an  action  at  law  which  was  sot  tried  In  tbe 
district  court  bj  a  Jury  or  on  aa  amed  8tate> 
ment<tf  ficCa.    B^tnw.  ITMsiflMM^     89 

9.  The  Supreme  Court  of  the  UBfted  Bute* 

lit,  14%  141, 14i  U.  & 
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has  jurisdiction  to  review  a  Judgment  adverse  to 
the  claim  of  a  national  bank  sued  in  a  state 
court,  that  it  had  no  power  under  the  National 
Banking  Act  to  make  the  contract  upon  which 
it  was  sued,  and  was  exempt  from  liability 
thereon.  Lagan  County  Nat.  Bank  v.  Town- 
Bend,  107 

b.  In  Oriminal  Gasei, 
See  also  i^fra,  80,  42,  48. 

10.  A  bill  of  exceptions  could  not  be  allowed 
by  the  circuit  court  to  the  rulings  and  instruc- 
tions at  the  trial  for  a  criminal  offense,  before 
the  passage  of  the  Judiciary  Act  of  March  8, 
1891,  chap.  517.     Claaseu  v.  United  States,  966 

11.  A  writ  of  error  in  a  criminal  case  can  be 
brought  to  the  Supreme  Court  of  the  United 
States,  under  Act  of  Congress  of  March  8, 1891, 
where  sentence  was  pronounced  March  18, 
1891.    Be  Claaeen,  409 

12.  A  crime  which  ia  punishable  b^  im- 
prisonment in  a  state  prison  or  penitentiary  is 
an  infamous  ^rime,  within  the  Act  of  Congress 
of  March  8,  1891,  giving  a  writ  of  error  mm 
an  existing  circuit  court  to  the  Supreme  Court 
of  the  Uni^pd  States  from  a  conviction  of  an 
infamous  crime,  whether  the  accused  is  or  is 
not  sentenceu  or  put  to  hard  labor.  Id, 

c.  Federal  Queetiom, 

See  also  infra,  80. 

18.  The  Supreme  Osiirt  or  the  United  States 
cannot  review  the  Judgment  of  a  state  court  In 
the  absence  of  a  federal  question  giving  it  ju- 
risdiction.   Davie  T,  Texas,  800 

14.  It  is  only  the  party  whose  right  under  a 
statute  bas  be«>n  denied  who  is  entitled  to  a 
writ  of  eiror  to  review  the  final  ludgment  of 
the  state  court.    MeNulta  v.  LoenMdge,    796 

15.  To  justify  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  review 
the  judgment  of  a  state  court,  the  record 
must  show  that  the  judgment  rested  upon  the 
disposition  of  a  fedenu  question.  Marsh  v. 
Nichols  a.d}Co.  418 

16.  It  is  not  always  necessary  that  the  fed- 
eral question  should  appear  affirmatively  on 
the  record  or  in  the  opinion,  in  order  to  give 
the  Supreme  Coun  of  the  United  States  juris- 
diction to  review  a  state  judgment,  if  an  ad- 
Indication  of  such  question  was  necessarily 
involved  in  the  disposition  of  the  case  by  the 
state  court.  Kaufcauna  Water-Potoer  Co.  v. 
Green  Bay  d  M.  Canal  Co.  1004 

17.  To  give  the  Supreme  Court  of  the 
United  States  jurisdiction  by  writ  of  error  to 
a  state  court,  it  must  appear  affirmatively,  not 
only  that  a  federal  question  was  presented  for 
decision  to  the  highest  court  of  the  State  hav- 
ing jurisdiction,  mit  that  its  decision  was  nec- 
essary to  the  determination  of  the  case,  and 
that  It  was  actually  decided,  or  that  the  judg- 
ment as  rendered  could  not  have  been  given 
without  deciding  it.  Walter  A.  WoodMowina 
df  R  Mach.  Co.  V.  Skinner,  198 

18.  Although  a  federal  question  was  raised 
in  the  state  court,  yet  if  the  case  was  decided 
by  it  on  groxmds  not  involving  a  federal 
question,  trat  broad  enough  to  sustain  the  de- 


cision, the  Supreme  Court  of  the  United  Staten 
will  refuse  to  entertain  jurisdiction.  Hender- 
son Bridge  Co,  v.  Henderson,  900;  DelatDar$t 
City,  8.  d  P.  8.  Nav.  Go.  v.  Beybold,  1141; 
Hammond  v.  Johnston,  941;  Walter  A.  Wood 
Mowing  d  B.  Mach.  Co.  v.  Skinner,  199- 

19.  Where  the  record  presents  a  federal 
question,  but  that  question  was  not  the  princi- 
pal matter  litigated,  but  was  put  into  the  rec- 
ord for  the  purpose  of  an  appeal,  there  is  color 
for  motion  to  dismiss.  East  Tennessee,  V.  d 
Q.  B.  Co,  V.  Frazier,  19& 

20.  The  Supreme  Court  of  the  United  State» 
cannot  review  a  decision  of  a  state  court  where 
there  was  no  denial  of  or  inquiry  into  validity 
of  either  statute  or  authority,  nor  any  decision 
against  the  validity  of  statute  or  authority. 
Ferry  v.  King  County,  895,  898 

31  To  ^ive  the  Supreme  Court  of  the  United 
States  jurisdiction  to  review  the  judgment  of  a. 
state  court,  under  U.  S..  Rev.  Stat.  §  709,  be- 
cause of  the  denial  by  the  state  court  of  an^ 
right,  title,  privilege,  or  immunity  claimed  un- 
der the  Constitution,  or  any  treaty  or  statute  of 
the  United  States,  it  must  appear  on  the  record 
that  such  titie,  right,  privilege,  or  immunity 
was  specially  set  up  or  claimed  at  the  proper 
time  and  in  the  proper  way.    Leeper  v.  Texas, 
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22.  A  case  which  involves  the  constitution- 
ality of  a  law  of  the  United  States  is  within 
the  appelate  jurisdiction  of  the  Supreme  Court 
of  the  United  States,  notwithstanding  the  ap- 
peal was  taken  after  the  Act  establishing  cii^ 
cuit  courts  of  appeals  took  effect  Ekiu  v. 
United  States,  114(( 

28.  Whether  a  judgment  or  decree  of  on& 
State  has  received  f  uU  faith  and  credit  in  a 
court  of  another  State  presents  a  federal  ques- 
tion, which  gives  the  Supreme  Coulrt  of  the 
United  States  jurisdiction.  Carpenter  v. 
Strange,  640 

24.  The  Supreme  Court  of  the  United  States 
has  jurisdiction  to  review  the  decision  of  a. 
state  court  against  an  assignee  in  bankruptcy 
claiming  certain  property  as  belonging  to  him 
under  the  Bankrupt  Act.     WiUiams  v.  Heard, 

550 

25.  Where  a  national  bank  organized  from  a. 
state  bank  is  held  liable  by  a  state  court  to  pay 
biUs  made  by  such  state  Dank,  and  the  nation^ 
al  bank  claims  immunity  under  the  National 
Banking  Act  from  sucm  liability,  a  claim  of 
federal  immunity  is  presented,  which  gives  the 
Supreme  Court  of  the  United  States  jurisdic- 
tion to  review  the  state  decision.  Metropolitan^ 
Nat.  Bank  ▼.  Claggett,  841 

26.  The  Supreme  Court  of  the  United  States 
has  jurisdiction  of  a  writ  of  error  to  a  state  court 
in  a  suit  against  a  United  States  marshal  for 
taking  gomls  on  a  writ  of  attachment  issued 
out  of  a  United  States  court,  as  defendant 
cldms  the  protection  of  an  authority  exercised 
under  the  United  States.    Btheridge  v.  Sperry, 

171 

27.  Errors  in  administering  a  state  statute^ 
which  do  not  involve  jurisdiction  of  the  suIk 
ject  or  of  the  parties,  do  not  justify  the  Su- 
preme Court  of  the  United  States,  in  re-exam- 
ining the  Judgment  of  the  state  court,  to  hold 
that  the  State  has  deprived,  or  is  about,  to  de- 
ll 77 
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prive,  pUDtUb  of  tbdr  propertr  witliont  doe  S9.  Th 

proeaa  of  law.    Lent  t.  TVUvd,                41B  Congreas 

88.  Th*   decirion   of  &  itate   court   u   to  *<>  ^°^ 

wbeOMrorDoLnodeiUieUwof  UwStal^tlw  tOMiori 

title  vblch  bad  pwed  from  tbe  UDlted  Sutea  £<|^i^ 

toapobatsJndgehadpaMalfromblDitoaii-  poMvnoi 

other  penon,  doaa  not  preaent  a  federal  quea-  ^•'*°<'" 

tioD.    0/tner  t.  Banur,                          900  f*^ 

SB.  Whether  ceHalnitatatai  of  a  State  bare  ^v^ 

or  have  not  Unding  foiee  ia  for  the  State  to  "X^T* 

detennlne,  aod  thai  det«rm]nstlon  In  Itaelf  hi>  >°»  ^^ 

to1t«  no  lafnctlon  o(  the  UonaUtation  of  the  ™I  ^"" 

tJciled  State*,  and  reisea  no  federal  queitfon  f^  "■? 

eivlDS  tbe  courts  of  the  United  Butee  juriadlo-  oialm,  be 

Sod.    Dnnean  v.  MeOaU.                           219  '^K.  I"  tb 

80.  Whether  the  Penal  Code  of  Tezai  la  val- 

id  in  the  mode  and  matter  of  its  enactment  la  _  ^*   v* 

not  &  federal  queeUon.    Davit  j.  Ttaat,     800  ^^  ™ 

81.  Tbe  Supreme  Court  (tf  the  United  States  {£1°^^ 
baa  jurisdiction  of  th^qDeelioD  wbetberornot  tmoimk 
a  tax  ia  in  violation  of  the  cninmerceclauae  of  ■"''"'"" 
tbe  United  Statci  Constitution.  PuOnum'i  ,„  ,„ 
falau  Oar  Co.  y.  PtnTut/lvania,                 618  »■  Wl 

S3.  A  dedaloD  of  a  ataCe  court  that  the  ex-  mut>,Tf 

emptloD  from  taxatloa  in  a  railroad  company's  f-j._i  „, 

Charter  did  not  attach  to  certain  land*  inques-  ^^ 

tion,  and  that  Iher  were  aubject  to  taxation,  .     Jl 

does  not  raise  aov  federal  question.    St.  Pavl,  d^theC 

Jf.  A  M.  a.  Co.  r.  Todd  Ooanty,              1014  ■  federal 

88.  A  claim  of  ezeniptloD  from  taxation  aa  „  , 

an  Immunity  under  the  Conp'itutioa  and  lawa  ™^  ctra' 

oftbeTJnlledBlatearaisfBnoredenaquestion.  InvMlor'i 

where  tbe  exemptioo  la  sualaloed  by  tbe  atste  "  *™'  '^ 

conn  and  tbe  reaaoulnjt  of  the  court  cannot  be  •eodanlB 

avaUed  of  as  a  denial  of  the  Immunity.     Tt/iar  therein,  1 

T.  Cat*  Cottnty,                                         101«  "?.?"!) 

84.  ObJectlooB to  an aaeeaamfint for  a  atr«et  ^^i^i 

improT^nent,  that  one  of  the  board  of  com-  „   nma^ 
muidonrre  who  determined  tbe  value  of  the 

land  and  tbe  damages  and  beoeOta  waa  an  in-  ' 
lerealed  party,  and  that  alterations  In  their  re- 
port were  Itreeularly  made,  and  that  the  ap- 
prviseinent  and  Bsaeasment  were  not  fair  and 
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port  were  Itreeularly  made,  and  that  the  ap- 

Jnisement  and  Bsaeasment  were  not  fair  and 
list.— do  not  involre  a  federal  question.     Lant  tit^ttaM, 
T.  i\uKm,  4i»   premooo 

as.  TheclsimthattbeTennesseeActof  18TT  casM  inr 
glviugprlority tocertalnJudgmeutsoTermort-  but  wbe 
gage  liens  waa  an  Impairment  of  contractual  exceed  $1 
rigliis  Kiveu  hy  ■  prior  Act  of  the  Legislature  only  aud 
to  a  railroad  company-^tbe  plalotlfl  In  error—  Qts,  rfcm 
preseoU  a  fedeial  question.  Batt  Ttmunet,  ja  an, 
y.aa.a.  t*.  r.  haner.  lOi  J^i^\ 

as.  The  Supreme  Court  of  the  United  Staiea  metitaga 
cannotrevlewjTidKinenteof  stale  conrt«ontbe  logetnd 
ground  tbat  tbey  refuse  to  give  effect  to  valid  dition,  tli 
contracls  or  impair  tbe  obligation  of  contracts,  lerclaim. 
where  the  obligation  la  not  impaired  by  law  ...  rpi, 
of  tbe  Stale.  Ht.  Paul.  M.  A  M.  B.  Co.  v.  t^a^jtl, 
T^d  County,  1014  ^™f; 

81.  Before  the  Supreme  Court  of  tbe  United  counterd 
Statee  cao  be  asked  to  delermlne  whether  a  of  tbe  tei 
atatute  has  impaired  the  obllRatlon  of  a  con-  la  wi 
tract.  It  aboald  appear  tbat  there  was  a  legal  ,h«rtff  m 
contract  nibteot  to  Impairment.  JRw  Or-  ii.  „^ 
itant  T.  JTm  Oritaiu  WaUntorkt  a.  »48   ™  |^ 

88.  Tbe  Supreme  Court  of  the  United  Stalea  Mfioiacn 
Cannot  review  the  construction  given  by  a  stale  OOl.SS,  ft 
court  to  an  ordinance  of  a  ci^  therein,  aa  a  tdDoe,  w] 
contracL    Bandi»rtm  Brid^  0».  j.  Bm^nem,  in  d^m 
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clBce,  -the  ftmonnt  In  dispate  is  not  suffideot 
to  give  the  Supreme  Court  of  the  United  States 
Junsdictioii.    Oorman  v.  Eanrd,  717 

49.  Where  part  of  the  amount  of  plaintiffs 
•claim  is  not  disputed  in  the  trial  court,  the 
.amount  In  coDtroTersv  is  only  that  contested 
below;  and  if  that  is  less  than  $6,000,  the  Su- 
preme CouTi  of  the  United  States  has  no  Joris- 
^diction.  I<L 

60.  The  Supreme  Court  of  the  United  States 
Ihas  not  Jurisdiction  of  a  suit  in  equity  to  en- 
Join  the  enforcement  of  a  Judgment  In  eject- 
ment, upon  the  ground  that  the  equitable  title 
rio  the  lands  is  in  the  plaintiffs  in  the  equity 
rsuit,  the  lands  being  part  of  an  estate,  where 
•the  only  allegation  of  value  is  that  the  whole 
•estate  was  not  worth  $6,000,  and  where  the 
plaintiffs  paid  for  the  lands  only  $1,291.60,  and 
they  were  deeded  to  plaintiflto  by  virtue  of  a 
power  to  sell  the  same  on  default  of  payment 
of  an  annuity  upon  which  was  unpaid  only 
About  $1,800.    AynokU  v.  Burns,  648 

61.  In  equity,  when  several  persons — such 
AS  separate  lessors — join  in  one  suit  to  assert 
■several  and  distinct  interests,  and  those  inter- 
•«st8  alone  are  in  dispute,  the  amount  of  the 
interest  ot  each  is  the  limit  of  the  appellate  Ju- 
rrisdiction  of  the  Supreme  Court  of  the  United 
States.    Henderson  v.  Carbondale  Coal  d  0, 

Co.  8S2 

62.  The  Supreme  Court  of  the  United  States 
lias  Jurisdiction  on  writ  of  error  to  a  circuit 
•court  of  a  suit  against  the  estate  of  a  decedent 

for  the  sum  of  $66,628.20,  with  interest,  al- 
Tthoogh  it  does  not  affirmatively  appear  that 

plaintiff's  interest  in  the  fund  ansing  from  the 
•estate  when  distributed  will  exceed  $6,000. 

Clark  v.  Sever,  $8 

68.  In  a  libel  in  admiralty,  in  rem,  against 

^two  boats,  to  recover  insurance  on  tbe  cargo, 

"where  the  decree  condemned  both  boats  for 

$8,262.47,  and,  one  boat  having  been  sold  by 

the  marshal,  directed  the  proceeds  of  the  sale 

•<$2,100),  and  the  agreed  value  of  the  other 

boat  ($1,000),  both  of  which  sums  were  less 

than  $5,000,  to  be  paid  to  libelants,  and  there 

was  no  decree  against  any  person  in  personam, 

*the  Supreme  Court  of  the  United  States  has  no 

Jurisdiction   of   the  appeal.     Tfis  Sydney  v. 

Providence  Washington  Ins,  Co,  177 

64.  The  sum  or  value  really  in  dispute  in 
:a  case  before  the  Supreme  Court  of  the 
United  States  is  tbe  test  of  its  appellate  Juris- 
'diction,  without  regard  to  the  collateral  effect 
•of  the  judgment  in  another  suit  between  tbe 
.same  or  other  parties.  _^^  Jd. 

e.  Finality  of  Decision, 

66.  Under  the  Act  of  Congress  of  March  8, 
1891,  an  appeal  or  writ  of  error  from  a  federal 
•court  cannot  be  taken  to  the  Supreme  Court  of 
'the  United  States  for  review  of  a  question  in- 
volving the  jurisdiction  of  the  court  below, 
<«xcept  after  final  Judgment  in  the  cause.  Mc- 
Lish  V.  Boff,  898 

66.  A  decree  is  final  which  disposes  of  every 
matter  of  contention  between  tbe  parties,  ez- 
«cept  as  to  the  amount  of  one  item,  and  refers 
Tthe  case  to  a  master  to  ascertain  that  HiU  t. 
'Chicago  dkE.RCo.  881 


67.  A  decree  dismissing  a  bill,  with  costs.  It 
a  final  decree,  although  the  costs  be  afterwards 
taxed  and  decree  entered  for  them.  Fowler  t. 
HamiUt  S66 

68.  Where  the  entire  subject  matter  of  a  suit 
Is  disposed  of  by  a  decree,  the  mere  facts  that 
accounts  remain  to  be  adjusted,  and  that  the 
bill  is  retained  for  that  purpose,  do  not  de- 

Srive  the  adjudication  of  its  character  as  a 
nal  and  appealable  decree.    BaiUe  qf  Lewis- 
bwrg  y.  Sheiffey,  498 

69.  An  order  remanding  a  cause  from  a  cir- 
cuit court  of  the  United  States  to  a  state  court 
is  not  a  final  Judgment  or  decree  which  can  be 
reviewed  bv  the  Supreme  Court  of  the  United 
States,  within  the  terms  of  the  Act  of  Con- 
gress of  Feb.  26. 1889  (26  Stat  at  L.  698,  chap. 
236);  and  the  Supreme  Court  of  the  United 
States  has  no  Jurisdiction  to  review  it  Birds- 
eye  y.  Shaeffer^  402 

60.  The  Supreme  Court  of  the  United  States 
cannot  review  an  order  of  the  circuit  court  re- 
manding a  cause  to  the  state  court,  although 
the  jurisdiction  of  the  circuit  court  was  put  m 
issue  in  making  the  order.  Chicago.  St.  F.  M. 
dtO.B.Co.  Y.Boberts,  906 

XL  Tbabsfbb  of  Causb. 

61.  A  writ  of  error  from  the  Supreme  Court 
of  the  United  States  under  Act  of  March  8, 
1891,  is  a  matter  of  right,  and  the  citation  can 
be  s^ed  by  a  Justice  of  that  court  Be  OUm- 
sen,  409 

62.  A  writ  of  error  to  the  United  States  Su- 
preme Court,  prosecuted  within  sixty  days 
from  the  entry  of  an  order  designating  the  day 
of  execution  of  one  convicted  of  murder  and 
that  the  death  warrant  issue,  is  in  time,  under 
Act  of  Congress  Feb.  6,  1889,  §  6  (26  Slat 
666).  allowing  such  writ  within  sixty  days  af- 
ter final  Judfsment  in  a  United  States  court  for 
a  crime  punishable  by  death.  Bail  v.  United 
States,  877 

68.  An  application  for  a  writ  of  error  will 
not  be  entertained  by  tbe  court  in  session,  ex- 
cept when  a  justice  thereof,  upon  considera- 
tion of  the  record,  deems  it  proper  under  spe- 
cial circumstances  to  indorse  thereon  a  request 
that  counsel  be  permitted  to  proceed  in  that 
way.    BelngaUs,  266 

64.  Where  the  papers  on  appeal  were  not 
filed  in  tbe  circuit  court  within  two  years  after 
the  final  decree,  the  appeal  is  not  taken  in 
time.    Fowler  v.  Hamitl,  266 

66.  The  Supreme  Court  of  the  United  States 
has  no  Jurisdiction  in  the  absence,  for  four 
years  after  appeal  by  defendants  from  a  de- 
cree in  favor  of  plaintiffs,  of  an  order  notify- 
ing the  representatives  of  a  deceased  coplain- 
tiff  to  be^me  parties,  or  of  anv  appearance 
by  them.  It  is  too  late,  after  four  years,  to 
cure  the  defect    Bolan  y.  Jennings,  217 

66.  Where  the  priority  of  liens  upon  prop- 
erty is  the  subject-matter  of  the  suit,  a  decree 
which  finally  dfetermines  the  entire  controversy 
litigated  is  a  final  decree;  and  an  appeal  must 
be  taken  therefrom  within  the  time  limited  by 
law,  or  it  will  be  too  late,  although  the  fund 
is  afterward  brought  into  court  for  final  dis- 
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tribution  as  decreed.    Bank  qf  Lewisburg  v. 
iiheffey,  498 

67.  A  justice  of  the  Supreme  Court  of  the 
TJnited  States  has  authority,  uot  ouly  to  allow 
a  writ  of  error,  but  also  U)  ^"ant  a  superse- 
deas, in  a  criminal  case.    Be  Glaoi&n,         409 

68.  In  a  criminal  case,  supersedeas  may  be 
obtained  by  merely  serving  the  writ  of  error, 
without  giving  any  security,  if  the  justice  who 
signs  the -citation  directs  that  the  writ  shall  op- 
erate as  a  supersedeas.  Id. 

69.  The  Supreme  Court  of  the  Onited  States 
has  power  to  issue  a  writ  of  supersedeas,  under 
TJ.  S.  Rev.  Stat.  §  716,  giving  it  power  to  issue 
all  writs  necessary  to  me  exercise  of  its  juris- 
diction. Id. 

nL  Record  and  Case  in  Affbllatb 

Court. 

70.  A  petition  for  a  writ  of  error  forms  no 
part  of  the  record  upon  which  action  in  the 
Supreme  Court  of  the  United  States  is  taken. 
Leeper  v.  Texas,  225 

71.  Upon  writ  of  error,  no  error  in  law  can 
be  reviewed  which  does  not  appear  upon  the 
record  or  by  bill  of  exceptions  made  part  of 
the  record.     Claasen  v.  United  States,  966 

72.  A  stipulation  giving  permission  to  use 
certain  testimony  in  any  future  suit  does  not 
bring  into  the  record  of  such  suit  such  testi- 
mony, •where  it  is  not  shown  that  it  was  used 
therein.    Kneeland  v.  Luce,  a        808 

73.  Affidavits  as  to  the  value  of  the  subject 
in  controversy,  presented  to  a  circuit  court  on 
an  application  to  set  aside  an  order  allow- 
ing an  appeal,  and  returned  in  the  record  to 
the  Supreme  Court  of  the  United  States,  may 
be  considered  by  it  on  a  motion  to  dismiss. 
Bector  v.  Lipscomb,  857 

74.  A  case  cannot  be  amended  in  the  Su- 
preme Court  of  the  United  States  so  as  to  show 
lurisdiction  in  the  court  below;  but  the  court 
below  in  its  discretion  may  allow  it  to  be  done, 
where  the  suit  was  instituted  in  the  circuit 
court    Denny  v.  Pironi,  667 

75.  A  patent  used  in  an  examination  of  wit^ 
nesses,  and  marked  as  an  exhibit  by  the  exam- 
iner, and  made  a  part  of  the  record,  is  suffi- 
ciently authenticated  as  a  part  of  the  evidence 
in  the  case  on  appeal.  Ulark  Thread  €h,  v. 
WiUimaniie  Linen  Co,  621 

76.  The  opinion  of  the  court  assigning  rea- 
sons for  its  conclusions  cannot  be  treated  aa  a 
special  finding.  BritiA  i^ueen  Min,  Oa,  t. 
Baker  Silver  Min.  Co.  147 

77.  The  granting  of  a  writ  of  error  in  a  case 
where  the  final  judgment  on  the  conviction 
was  rendered  after  March  8,  1891,  does  not 
give  a  right  to  a  bill  of  exceptions,  which  did 
not  exist  at  the  time  of  the  conviction.  Be 
Claasen,  409 

78.  An  appeal  taken  to  the  Supreme  Court 
of  the  United  States  is  of  no  avail  if  the  record 
is  not  filed  at  the  term  at  which  it  is  return- 
able.    WauUm  V.  2>0  Woff,  966 

79.  A  motion  for  a  certiorari  to  complete 
the  record,  made  within  reasonable  time  after 
the  record  was  printed  and  counsel  had  an  op- 
portunity to 'see  it,  was  not  too  late.    (Ded- 
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sion  made  under  Rule  82,  fa  1851*)    BtU  ?. 

Eeath,  Utt 

IV.  Objectiokb  asd  Bzcsmofla. 

80.  A  general  exception  to  the  whdk  cbnjer 
to  a  jury  is  insufficient.  Block  ▼.  DarUng,   n 

81.  Where  error  is  apparent  on  the  reconl, 
it  need  not  be  presented  by  a  bill  of  exoepcioML 
Moline  Plow  Co.  v.  WM,  8^ 

82.  A  judgment  for  datiea  ille^ly  exacted 
will  not  be  reversed  for  error  in  instmctioiii, 
where  there  was  no  exception  to  the  dbu^ 
Redden  v.  Iselin,  IVSi 

88.  Where,  upon  the  trial,  oMectioo  m 
made  to  evidence  and  exception  taken  to  iti 
admission,  such  exception  is  not  waived  bj  a 
failure  to  object  to  the  chai^  of  the  court  npoa 
such  evidence.    Boyd  y.  iffiited  Statee,     1077 

y.  Dismissal;  ArFiRicAHcm. 

84.  A  motion  to  dismiss  will  be  denied  br 
the  Supreme  Court  of  the  United  States,  \ik 
without  prejudice,  where  the  motion  papoi 
are  not  such  that  it  can  pass  upon  the  mocioa 
without  referring  to  the  transcript  oo  iik. 
CaUan  v.  Brantford,  144 

85.  Where  a  writ  of  error  or  appeal  was  dif- 
missed  by  the  highest  court  of  a  State  oo  th» 
ground  that  the  amount  in  <x>ntroverBy  wis 
not  sufficient  to  give  that  court  jurtsdidioD,  the 
Supreme  Court  of  the  United  States  wiD  dii- 
miss  the  writ  of  error  to  that  court.  U. 

86.  A  writ  of  error  from  an  order  of  the  dr 
cuit  court  of  the  United  States  remandiDg  the 
cause  to  the  state  court  from  which  it  wis 
improperly  removed,  —dismissed  on  the  gromd 
that  the  Supreme  Court  of  the  United  Stales 
has  no  jurisdictOn  to  review  auch  an  ofdo. 
Texas  Land  d  C  Co.  y.  Scott,  751 

87.  An  appeal  will  not  be  diBmiflBed  becaov 
the  jurisdictional  amount  is  not  involffd, 
where  the  affidavits  leave  the  maC^er  doabcfnL 
BectcT  V.  Lipscomb,  857 

88.  Appeal  not  taken  within  two  jeanfiRai 
the  entry  of  the  decree,— diamisaed,  with  otMli^ 
except  the  cost  of  printing  the  record  and  tb» 
'clerk's  fees  in  connection  therewith,  the  reonvd 
having  been  printed  hj  the  appdleea  upon  tke 
motion  to  dismiss.    Phelpe  v.  JSUiaU,         74S 

89.  An  appellant  has  the  ri^ht  to  dJamisi  bis 
appeal,  witn  the  leave  of  the  coart;  bat  wbert 
his  motion  for  leave  to  dismiaa  is  accompanird 
by  certain  correspondence  which  it  refcmd  to 
as  stating  the  grounds  on  which  the  motioo  i» 
made,  the  court  will  not  examine  aiich  papers 
in  order  to  arrive  at  a  conclusion  as  to  whether 
the  dismissal  Is  instifiable  or  not«  and  will  not 
permit  them  to  he  filed,  but  will  allow  sml- 
lant  to  renew  tfie  motion  imaooompaaM  bf 
other  matter.     United  Statet  ▼.  Griglik,     m 

90.  Where,  sfaioe  the  decree  of  the  court  be- 
low  dismissing  a  suit  to  enjoin  the  coUeetioa 
of  a  tax,  the  tax  has  been  paid  by  comphdaiiBt. 
an  appeal  from  sach  decree  wiu  be  dismisKd. 
Singer  Jiffjif'  Oo.  ▼.  WrigjIU,  9» 

91.  On  dismissal  of  a  writ  of  error  la  aa 
equi^  esse  by  cooseot,  leave  was  tuwnttd  u*^ 
file  the  tianscript  thereon  as  part  of  the  leitim 


Afpmal  ahd  Ebbob,  L  e,  IL 


otBce,  -the  tmoant  In  dlfpute  is  not  suffident 
•to  give  the  Supreme  Court  of  the  United  States 
JonsdictiOD.    Oarman  t.  Banird,  717 

49.  Wbeie  part  of  the  amount  of  plaintiffs 
idaim  is  not  aiq>uted  in  the  trial  court,  the 
amount  In  coDtroyersT  is  only  that  contested 
below;  and  if  that  is  less  than  $5,000,  the  Su- 
preme Court  of  the  United  States  lias  no  Juris- 
•diction.  Id, 

60.  The  Supreme  Court  of  the  United  States 
(has  not  Jurisdiction  of  a  suit  in  equity  to  en- 
Join  the  enforcement  of  a  Judgment  in  eject- 
ment, tipon  the  ftround  that  the  equitable  title 
to  the  lands  is  in  the  plaintiffs  in  the  equity 
rsuit,  the  lands  being  |Mirt  of  an  estate,  where 
•the  only  allegation  of  yalue  is  that  the  whole 
^estate  was  not  worth  $6,000,  and  where  the 
plaintiffs  paid  for  the  lands  only  $1,201.60.  and 
they  were  deeded  to  plaintiflto  by  yirtue  of  a 
power  to  sell  the  same  on  default  of  payment 
of  an  annuity  upon  which  was  unpaid  ouly 
About  $l,aOO.    Aeynotdi  y.  Buvm,  648 

61.  In  equity,  when  seyend  persons— such 
4IS  separate  lessors — Join  in  one  suit  to  assert 
^eyeral  aud  dtstioct  interests,  and  those  inter- 
•«sts  alone  are  in  dispute,  the  amount  of  the 
interest  of  each  is  the  limit  of  the  appellate  Ju- 
(Tisdiction  of  the  Supreme  Court  of  the  United 
States.    Eendenan  y.  Oarbondale  Coal  d  0, 

Co,  8S2 

62.  The  Supreme  Court  of  the  United  States 
lias  Jurisdiction  on  writ  of  error  to  a  circuit 
•court  of  a  suit  airainst  the  estate  of  a  decedent 
for  the  sum  of  $65,528.20.  with  interest,  al- 
though it  does  not  affirmatively  appear  that 
plaintiffs  interest  in  the  fund  arising  from  the 
>«state  when  distributed  will  exceed  $5,000. 
dark  Y.  Sever,  $8 

58.  In  a  libel  in  admiralty,  in  rem,  against 

two  boats,  to  recoyer  iosurance  on  the  cargo, 

where  the  decree  condemned  both  boats  for 

$8,252.47,  and,  one  boat  having  been  sold  by 

the  marshal,  directed  the  precede  of  the  sale 

-($2,100),  and  the  agreed  yalue  of  the  other 

boat  ($1,000),  both  oi  which  sums  were  leas 

than  $5,000,  to  be  paid  to  libelants,  and  there 

was  no  decree  against  any  person  in  personam, 

*the  Supreme  Court  of  the  United  States  has  no 

Jurisdiction   of   the  appeal     Tfis  Sydney  y. 

Providence  Washington  in»,  Co.  177 

64.  The  sum  or  yalue  reaUy  in  dispute  in 
:a  case   before  the   Supreme   Court   of   the 

United  States  is  the  test  of  its  appellate  juris- 
'diction,  without  regard  to  the  collateral  effect 
-of  the  judgment  in  another  suit  between  the 
.same  or  other  parties.  ^^  Id, 

e.  Finality  of  Deeieion. 

65.  Under  the  Act  of  Congress  of  March  8, 
1991,  an  appeal  or  writ  of  error  from  a  federal 
•court  cannot  be  taken  to  the  Supreme  Court  of 
'the  United  States  for  review  of^a  question  in- 
yolving  the  jurisdiction  of  the  court  below, 
<«xcept  after  final  Judgment  in  the  cause.  Me- 
LiMh  y.  Roff,  898 

66.  A  decree  is  final  which  disposes  of  every 
'matter  of  contention  between  the  parties,  ex- 
<cept  as  to  the  amount  of  one  item,  and  refers 
Tthe  case  to  a  master  to  ascertain  that  HiU  y. 
•Chicago  A  B,  E.  Co.  881 


67.  A  decree  dismissing  a  bOl,  with  eoets,  fa 
a  final  decree,  although  the  costs  be  af  terwanla 
taxed  and  decree  entered  for  them.  Fvuiltr  y. 
Bamill,  266 

68.  Where  the  entire  sul^eel  matter  of  a  suit 
is  disposed  of  by  a  decree,  tlie  mere  facts  that 
accounts  remain  to  be  adjusted,  and  that  the 
bill  is  retained  for  that  purpose,  do  not  de- 

Srive  the  adjudication  of  its  character  as  a 
nal  and  appealable  decree.    Bank  qfLetne- 
bwrg  y.  Shifey,  ^ 

(M^.  An  order  remanding  a  cause  from  a  cir- 
cuit court  of  the  United  States  to  a  state  court 
is  not  a  final  Judgment  or  decree  which  can  be 
reviewed  by  the  Supreme  Court  of  the  United 
States,  within  the  terms  of  the  Act  of  Con- 
ffress  of  Feb.  25, 1889  (25  Stat  at  L.  698,  chap. 
236);  and  the  Supreme  Court  of  the  United 
States  has  no  Jurisdiction  to  review  it  Birds- 
eye  y.  Shaeffer,  402 

60.  The  Supreme  Court  of  the  United  States 
cannot  reyiew  an  order  of  the  circuit  court  re- 
manding a  cause  to  the  state  court,  although 
the  jurisdiction  of  the  circuit  court  was  putln 
issue  in  making  the  order.  Chicago,  81,  F,  M, 
dtO.B.Co.  Y.lSoberts,  906 

XL  Tbassfbb  of  Causb. 

61.  A  writ  of  error  from  the  Supreme  Court 
of  the  United  States  under  Act  of  March  8, 
1891,  is  a  matter  of  right,  and  the  citation  can 
be  signed  by  a  Justice  of  that  court  B$  Olaa- 
sen,  409 

62.  A  writ  of  error  to  the  United  States  Su- 
preme Court,  prosecuted  within  sixty  days 
from  the  entry  of  an  order  designating  the  day 
of  execution  of  one  convicted  of  mimier  and 
that  the  death  warrant  issue,  is  in  time,  under 
Act  of  Congress  Feb.  6,  1889,  S  6  (25  Slat 
656),  allowing  such  writ  within  sixty  days  af- 
ter final  Judfsment  in  a  United  States  court  for 
a  crime  punishable  by  death.  Ball  y.  United 
States,  877 

68.  An  application  for  a  writ  of  error  will 
not  be  entertained  by  the  court  in  session,  ex- 
cept when  a  Justice  thereof,  upon  considera- 
tion of  the  record,  deems  it  proper  under  spe- 
cial circumstances  to  indorse  thereon  a  request 
that  coimsel  be  permitted  to  proceed  in  that 
way.    BelngaUs,  266 

64.  Where  the  papers  on  appeal  were  not 
filed  in  the  circuit  court  within  two  years  after 
the  final  decree,  the  appeal  is  not  taken  in 
time.    Fowler  v.  HamiU,  266 

65.  The  Supreme  Court  of  the  United  States 
has  no  Jurisdiction  in  the  absence,  for  four 
years  after  appeal  by  defendants  from  a  de- 
cree in  favor  of  plaintiffs,  of  an  order  notify- 
ing the  representatives  of  a  deceased  coplain- 
tiff  to  become  parties,  or  of  anv  appearance 
by  them.  It  is  too  late,  after  four  years,  to 
cure  the  defect    Dolan  y.  Jennings,  217 

66.  Where  the  priority  of  liens  upon  prop- 
erty is  the  subject-matter  of  the  suit,  a  decree 
which  finally  determines  the  entire  controversy 
litigated  is  a  final  decree;  and  an  appeal  must 
be  taken  therefrom  within  the  time  limited  by 
law,  or  it  will  be  too  late,  although  the  fund 
is  afterward  brought  into  court  for  final  dis- 

1179 


Afpbal  ahd  Ebbob,  VI.  c,  YIL 

112.  The   Supreme  Court  of  the   IJDited  facts  and  conclusions  of  law  to  find  ereij  fKt 

States,  under  the  Act  of  Feb.  16,  1875,  cannot  material  to  its  conclusion,  if  properly  ezoqM 

Sass  upon  disputed  questions  of  fact,  but  is  lo,  is  ground  for  reversal     Th§  B,  A,  Backer 

ound  to  accept  the  findings  of  the  circuit  y.  Jfew  Jersey  Lighterage  Co.                       451 

court  as  conclusivej^  TheE.A.  Fiaeker  v.  New  124  in  an  action  for  monej  fhuidnleodT 

Jeney  Lighterage  Co,                                  458  demanded  and  received,  where  there  was  en- 

118.  Where  the  question  of  plaintiffs  con-  dence  tending  to  establish  the  iasaea  on  plaiii- 

tributory  negligence  was  properly  bubmitted  tiff's  part,  it  is  error  for  the  trial  court  to  take 

to  the  Jury  upon  the  evidence,  which  was  con-  the  case  away  from  the  Jury.     United  Statai. 

tradictory,  and  there  was  no  error  of  law,  the  ChidetUr,                                                     338 

Supreme  Court  of  the  United  States  cwinot  re-  125.  The  Judgment  of  a  circuH  coort  wiU  be 

view  thek  finding.    DOaware,  L.  AW.  R.  reversed  by  the  Supreme  Court  of  the  United 

Oo,  V.  Ocwoeree^                                         218  states  for  a  defective  averment  of  citizendiip. 

114.  A  Judgment  will  not  be  reversed  on  upon  its  own  motion,  and  the  case  remanded, 
appeal,  although  it  was  rendered  against  the  Denny  v.  Fir<mi^  6S7 
positive  testimony  of  a  witness  not  directly  i2«.  A  general  verdict  and  Judgment  00  so 
impeached,  where  there  were  circumstances  indictment  containing  several  counts  cannot  Ik 
in  evidence  tending  to  lessen  the  probabilitv  reversed  on  error,  if  any  one  of  the  counts  it 
that  such  testimony  was  true,  or  there  is  such  good  and  warrants  the  Judgment.  CUumn  v. 
a  degree  of  improbability  in  his  statements  as  Jjnited  States,  966 
to   deprive   them  of  credit    Quoek  Ting  v.  ^^ 

United  States,                                           601  YIL  Judgment;  Rbhbabiho;  SmmQunr 

115.  By  the  Code  of  Oregon  the  flndfags  of  Procbkdihq«. 

the  court  in  an  equity  case  are  as  conclusive  as  -o-   nrK^^  41.^  #.^,*.  «#  ♦k^  ^.^^^  j^^  .w^ 

Mm««r  finding,  in  an  «>tioa«  law.    Sanf^  ^,^i,^^J^^^^Stt^r5£ZX 

Y.aanjora,                                                aw  peUate  court,  while  it  may  be  unable  to  affoid 

C  Pruun^j^n.;  l^i  Error.  Warrant  B.  Z^T^^X^ZT^^^^oTi 

amendment  of  the  pleadings  and  sm^  fmtber 


^^^  ,^  ^„,    .  ,         ,      ^  ^  proceedings  as  m^  be  Juat.     Wiggins  Ferrf 

116.  Where  a  bill  of  exceptions  signed  dur-  q,^  y.  Qhw  dbM.tLOo.  10» 
ing  the  term  puriwrta  to  contain  what  trans-      ^^  y^^      ^  Supreme  Court  of  the  UdUp 

SnSi««  ?h^pipfn^ShJ^^^^  ed^tesaffinn^rjud^iffou^d^^ 
all  things  therein  stat^took  place  at  tb^  trial,      ^^^  ^^    ^  ^*^  imereet,  and  that  coort 

l^l^h'^E'^(h^'j^"'^^    ^'^.^^  did  Lt  award  interest,  it  ^thTdu^of  the 

Uans  d  N.  E.  B.  Co.  ▼.  Japes,  919  ^^^  below  to  enter  its  ludgment.  af ti^  aiBna- 

117.  An  order^nting  a  rehearing  at  a  term  aDce,  without  interest  tUWaakinginmSG.R. 
succeeding  that  m  wbicn  the  decree  was  ren-  (Jq^  q^ 

i^^^^lT^.^'^^J^f^^J^^^r.^AA^Tt      !»•  Whew  it  appeal!  that  a  writ  of  enor 
cree  was  rendered,  wfflbe presunied. in  ^d  of  ^      ^  niMeKfor delay,  the  Sapmw 

h«'^rT">^„^v  ^?t^"7^'?S^*7M  oSurtTtoe  UiSteyStatea.<i'altaS2Srrf 

that  term.    FouAer  r.  BsuttabU  Tnut  Cb.  786  ^^^  jadRment.  mtty  award  10  per  cent  damun. 

118.  It  will  be  presumed  on  appeal,  where  the  in  addition  to  inteieat.  Qrworv  Onuot.  Hin. 
record  does  not  show  on  what  division  of  a  flb.  ,.  Oarr,  716:  WiUtm  r.  BterM.  S» 
roilroad  certain  supplies  fan«i«*ed  a  leoeiTer  ,jj  ^pon  nveraal  of  a  Jodcment  by  icMoa 
thereof  during  foreclosure  proceedings  were  „»  —i^it™  ,„  J^IIr  --J™*  ^jLTLMTin 
used,  that  thelourt  below  dirf  not  err  indirect-  2l„fS^  Jl%^««  ttTSSn  ^SSS^^ 

theroRd.    ineelandt.BauFounOrtfitllaa.  $SLZ /^-^A?  '^^k 

119.  Where  the  trial  court  refused  to  admit  «/£:i^?Hti"s2S?^'ilri«!T^ 
lneyidence.aconver,a.ion withphdntiff.agqt.  ^I^^^' JtS iSX^tV.Vr'^S^ 


l^^^.t}!^:^h,^^'j::^'x!i^^  watn»gSlSf\£s*;,sr  "^ 


Hon  with  the  entire  charge,  could  not  have  mis-  aX»««i«I^iiVS?-«^  n^nw  ^^  ^  a^ 

'r"  ?"'  ^:^'  vi!"  «^"' "'  ^-  ^??  sSK^^^JwhSTffiSjuS^ 

L.  Ins.  Oo.  V.  Ward,                                  871  wi^revwS  in^  Sm^ 

121.  An  instruction  to  the  Jury,  which  is  United  States,  will  also  be  levcned  whea  sob 
only  a  correct  statement  of  the  daims  of  the  sequently  taken  tbeie  for  review,  altliougli  the 
parties,  without  an  inttauttion  as  to  whether  reooid  shows  no  error.  ButUr  ▼.  Baism,  Tit 
either  claim  was  sustained  by  the  evidence,  is  hhj  a  4»<i««aM#  ##«•  tta^  •-^^^mm*  ^  ...mm. 
not  ground  of  reversal.     Wilson  y.  Ef^,  2S»  J^  ^^S^'^^ 

122.  Instructions  to  the  Jury  as  to  that  poi^  mortgage,  the  OMSS  baring  been  tried  together 
tion  of  plaintiff's  claim  which  was  disallowed  \^j  ^^  court  without  a  rarj,  by  adpatetloa, 
by  them  do  not  prejudice  defendant          Id.  there  behig  no  biU  of  exoeDtkNit  aad  ao  mi- 

128.  The  refusal  of  a  trial  court  finding  the  ings  ezeepiBd  to^  and  the  aaignment  of  erron 

IIM  in.  IM.  141. 14S  V.  S. 
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being  only  as  to  the  findiDgs  of  fact,— aflSrmed, 
with  costs  and  interest.  Letand  ▼•  Central 
Ifat.  Bank,  751 

ISi.  Id  an  action  to  recover  the  amount  of  a 
former  ^judgment  rendered  in  favor  of  plain- 
tiff acainst  defendant,  the  court  below  ren- 
dered'^udgment  for  the  amount  of  the  judgment 
sued  on  and  overruled  a  counterclaim  of  de- 
fendant, and  the  Supreme  Court  of  the  United 
States  afi3rmed  its  decision  without^any  opfai- 
ioD.     Cotzhauden  v.  Eerting,  764 

185.  In  a  cese  decided  by  the  court  below 
on  the  facts,  no  error  appearing  in  the  decision, 
the  judgment  is  affirmed.  Efsans  v.  Sktte  Nat, 
Bank,  654 

186.  After  »  writ  of  error  had  been  dis- 
missed a  rehearing  was  granted  upon  the 
ground  that  no  notice  had  in  fact  been  given 
of  the  motion  to  dismiss.     CaidwU  v.  Texai, 

718 

187.  A  petition  to  the  circuit  court,  after  its 

Judgment  has  been  reversed  and  a  different 
udgment  directed  to  be  entered,  to  so  chanse 
the  record  of  the  original  Judgment  as  to  make 
a  case  materially  different  from  that  presented 
to  the  court  of  review,  should  not  be  granted. 
Biekman  v.  Fort  8eaU,  775 

188.  The  circuit  court  can,  where  its  judg- 
ment has  been  reversed  by  the  Supreme  Court 
of  the  United  States  for  want  of  jurisdiction  of 
the  parties  and  the  case  remanded  to  it,  render 
judgment  in  favor  of  defendant  for  moneys 
collected  from  him  bv  the  plaintiff  on  the  re- 
versed judgment.  Northwutem  Fuel  €h,  v. 
Brock,  151 

189.  Modification  of  decree  of  court  below 
as  to  property  of  Mormon  Church.  Church  of 
Jeeus  Christ  of  X.  2>.  8.  v.  United  States,     592 

140.  When  an  appeal  has  been  dismissed  by 
the  Supreme  Court  of  the  United  States,  and 
the  court  below  has  made  another  decree  there- 
in, on  appeal  from  the  latter  decree  matters 
which  were  determined  by  the  former  decree 
are  not  open  for  consideration.  HiU  v.  Chicago 
&  E.  R.  Co.  881 

APPEARANCE,    See  Aonoir  ob  Suit, 
8-5. 

APPURTENANCES.    See  DBFiHinoHB, 

1 ;  MOBTGAGB,  S-5. 

ARMT  AND  NAVY.    See  also  Coubts- 
Mabtial,  1. 

Notwithstandingthe  Act  of  Congress  of  July 
18.  1^66,  §  6,  the  President  can,  with  the  ad- 
Tice  and  consent  of  the  Senate,  supersede  an 
officer  in  the  military  or  naval  service  by  the 
appointment  of  someone  in  his  place  without 
a  sentence  of  a  court-martial  dismissing  him 
from  the  service.    MuUan  v.  United  States,  489 

ASSIGNMENT   FOR   BENEFIT   OF 
CREDITORS.    See  Inboltbbot. 

ATTACHMENT.    See  Lib  Fbndbns,  1. 
ATTORNEYS.    See  Mabdahub,  2. 

ATTORNEYS'   FEES.    See   Cobtb  abd 
Fbbb,  9. 


BAIL  AND   RECOGNIZANCE.     See 

also  Notes,  Ibdbx  to. 

Defendant  may  be  admitted  to  bail  after  the 
citation  is  served,  under  Rule  86  of  the  Su- 
preme Court  of  the  United  States.    Be  Claasen, 

409 

BANKRUPTCY.    See  also  Afpbal  and 
Bbbob,  d4,  25. 

1.  An  award  made  by  the  Court  of  Com- 
missioners of  Alabama  Claims,  under  Act  of 
Congress  of  June  5, 1882,  to  an  assignee  in  bank- 
ruptcy of  a  claimant  for  the  payment  of  pre- 
miums for  war  risks,  was  part  of  the  bankrupt's 
estate  and  passed  to  his  assignee  in  bankruptcy. 
The  claim  was  property  olT the  bankrupt,  and 
tiie  money  paid  thereon  was  not  a  gift.  Wil- 
liams V.  Eeard,  550 

2.  Vested  rights  ad  rem  and  in  re — possibili- 
ties coupled  "mth  an  interest  and  claims  grow- 
ing out  of  property— pass  to  the  assignee  in 
bankruptcy.  Id. 

8.  A  bankrupt  sued  for  a  debt  provable, 
but  not  proved,  in  bankruptcy,  has  the  right 
to  have  the  suit  stayed  until  the  question  of 
his  discharge  is  seti  led.  If  no  stay  is  procured 
the  creditor  can  proceed  to  Judgment  notwith- 
standing U.  a  BeT.  Stat  §  51(%.  ^800^^  ▼.  EU 
lerp,  1050 

4.  A  creditor  who  proved  his  debt  in  bank- 
ruptcy court  waived  his  right  to  sue  it  or  to 
take  a  deficiency  decree  against  the  bank- 
rupt on  the  foreclosure  of  a  mortgage;  and  if 
the  bankrupt's  discharge  was  granted  the  right 
to  such  a  decree  was  lost.  Id. 

5.  Where  a  deficiency  decree  was  obtained 
on  a  foreclosure,  in  violation  of  the  statute  in 
regard  to  bankruptcy  and  without  notice  to 
the  bankrupt,  a  decree  vacating  it  and  enjoin- 
ingnits  enforcement  was  right.  Id. 

6.  Assignees  in  bankruptcy  are  not  bound 
to  accept  property  assigned  by  the  bankrupt  to 
them,  of  an  onerous  and  unprofitable  nature 
which  would  burden,  insteaa  of  benefit,  the 
estate.    Sparhawk  v.  Terkes,  915 

7.  A  seat  in  a  stock-exchange  board  is  prop- 
erty, and  passes  to  assignees  in  bankruptcy 
subject  to  the  mle  of  the  stock  board.         Id. 

8.  Where  stock-exchange  seats  assigned  by 
a  bankrupt  to  his  assignees  were  then  of  no 
value,  and  for  twelve  years  after  their  appoint 
mentand  ten  years  after  the  bankrupt's  dis- 
charge the  assignees  took  no  steps  to  obtain 
possession  of  the  seats  or  to  preserve  the  same, 
and  made  no  payments  thereon,  they  will  be 
held  to  have  elected  not  to  accept  such  seats  as 
property  of  the  estate.  Id. 

9.  'Wliere  stock-exchange  seats  are  assigned 
to  assignees  in  bankruptcy,  and  th^  take  no 
step  to  accept  them  as  property  of  the  estate, 
and  the  bankrupt  subsequently  for  years  pays 
the  annual  dues  and  assessments  thereon  out 
of  his  own  earnings  subsequent  to  his  bank- 
ruptcy, and  induces  his  fellow  members  of  the 
exchange,  for  his  personal  benefit,  not  to  sell 
the  seats  under  their  rules,  and  flnaUy  pays 
them  in  f  ull,^the  bankrupt  in  makins  such 
payments  is  not  the  acent  or  trustee  for  the 
assignees  or  for  the  creditors,  but  is  entitled  to 
hold  the  seats  as  his  own  as  against  them .    Jff. 
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112.  The  Sapreme  Court  of  the  United 
States,  under  the  Act  of  Feb.  16,  1875,  cannot 

Sass  upon  disputed  questions  of  fact,  but  is 
ound  to  accept  the  findings  of  the  circuit 
court  as  conclusive.  The  E.  A,  Faeker  v.  New 
Jeney  Lighterage  Co.  458 

118.  Where  the  question  of  plaintiffs  con- 
tributory negligence  was  properly  bubmitted 
to  the  jury  upon  the  evidence,  which  was  con- 
tradictory, and  there  was  no  error  of  law,  the 
Supreme  Court  of  the  United  States  cannot  re- 
view their  finding.  DdavHire^  L.  dt  W.  IL 
Co.  T.  (Jonveradt  218 

114.  A  Judgment  will  not  be  reversed  on 
appNeal,  although  it  was  rendered  against  the 
positive  testimony  of  a  witness  not  directly 
impeached,  where  there  were  circumstances 
in  evidence  tending  to  lessen  the  probabilitr 
that  such  testimony  was  true,  or  there  is  such 
a  degree  of  improbjEtbility  in  his  statements  as 
to  deprive  them  of  credit  Q;uoek  Ting  v. 
United  States,  601 

115.  By  the  Code  of  Oregon  the  findings  of 
the  court  in  an  equity  case  are  as  conclusive  as 
similar  fitiHiogs  in  an  action  at  law.  Baftford 
▼.  tktnford,  290 

c  Premmptioni ;  What  Wrron  Warrant  B&- 

teraoL 

116.  Where  a  bill  of  exceptions  signed  dur- 
ing the  term  purports  to  contain  wliat  trans- 
pired during  the  trial,  it  will  be  assumed  that 
all  thines  therein  stated  took  place  at  the  trial, 
unless  the  contrary  is  therein  stated,  2few  Or- 
leans  dbN.  E.  K  Co.  t.  Jopes^  919 

117.  An  order  granting  a  rehearing  at  a  term 
succeeding  that  in  which  the  decree  was  ren- 
dered, entered  as  of  the  term  in  which  the  de- 
cree was  rendered,  will  be  presumed,  in  aid  of 
Jurisdiction,  to  have  been  actually  made  at 
that  teroL    FotDter  v.  BQuitable  Trust  Ch.  786 

118.  It  will  be  presumed  on  appeal,  where  the 
record  does  not  show  on  what  division  of  a 
railroad  certain  supplies  furnished  a  receiver 
thereof  during  foreclosure  proceedinics  were 
used,  that  the  court  below  did  not  err  in  direct- 
ing payment  for  them  to  be  made  out  of  the 
fund  arising  from  the  sale  of  the  main  line  of 
the  road.  Rneeland  ▼.  Bass  Foundry  db  Maeh, 
Works,  648 

119.  Where  the  trial  court  refused  to  admit 
in  evidence  a  conversation  with  plaintiff's  agent, 
it  will  ndt  be  presumed  to  be  error,  unless  the 
iubject  of  the  conversation  or  what  was  In- 
tended to  be  proved  by  it  appears.  Hom$  Ben, 
Asso.  ▼•  Sargent,  1160 

120.  A  clause  in  a  charge,  which,  in  connec- 
tion with  the  entire  charge,  could  not  have  mis- 
led the  Jury,  is  not  a  ground  of  error,  .^ftna 
L.  Ins.  Oo.  ▼.  Ward,  871 

121.  An  instruction  to  the  Jury,  which  is 
only  a  correct  statement  of  the  claims  of  the 
parties,  without  an  intimation  as  to  whether 
either  daim  was  sustained  by  the  evidence,  is 
not  ground  of  reversal.     Wilson  y.  Ecereit,  286 

122.  Instructions  to  the  Jury  as  to  that  por- 
tion of  plaintiiTs  claim  which  was  disallowed 
by  them  do  not  prejudice  defendant  Id, 

128.  The  refusal  of  a  trial  court  finding  the 
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facts  and  conclusions  of  law  to  find  every  foot 
material  to  its  conclusion,  if  properly  excepted 
to,  is  ground  for  reversal  Ths  B.  A.  Padcer 
V.  Keim  Jersey  Lighterage  Co.  46S 

124.  In  an  action  for  money  fhiudulently 
demimded  and  received,  where  there  was  evi- 
dence tending  to  establish  the  issues  on  plain- 
tiff's part,  it  is  error  for  the  trial  court  *to  take 
the  case  away  from  the  Jury.  United  States  v. 
Chidester,  839 

126.  The  Judgment  of  a  circuit  court  wfll  be 
reversed  by  the  Supreme  Court  of  the  United 
Statea  for  a  defective  averment  of  dtizenshlp, 
upon  its  own  motion,  and  the  case  remanded. 
Denny  v.  Pironi,  657 

126.  A  general  yerdict  and  Judgment  on  an 
indictment  containing  several  counts  cannot  be 
reversed  on  error,  if  any  one  of  the  counts  is 
good  and  warrants  the  Judgment  Ctaasen  t. 
United  States,  966 

yn.  Judgment;  RBEBABore;  Subsbqubht 

PROGBBDiDfOS. 

127.  When  the  facts  of  the  case  show  that 
plaintiff  has  an  equitable  title  to  relief,  the  ap- 
peUate  court,  while  it  may  be  unable  to  afford 
such  relief  upon  the  case  made  by  the  bill,  may 
remand  the  case  to  the  court  below  for  an 
amendment  of  the  pleadings  and  such  further 
proceedings  as  may  be  Just  Wiggins  Ferry 
Oo.  ▼.  Ohw  dtM.B.Co.  1(M» 

128.  Where  the  Supreme  Court  of  the  Unit- 
ed States  affirmed  a  Judgment  founded  on  tort 
which  did  not  allow  interest,  and  that  court 
did  not  award  interest  it  was  the  duty  of  the 
court  below  to  enter  itsludgment  after  affirm- 
ance, without  interest  Bs  Washington  dtG.R. 
Oo.  88» 

129.  Where  it  appears  that  a  writ  of  error 
was  sued  out  merely  for  delay,  the  Supreme 
Court  of  the  United  States,  on  afitonanoe  of 
the  judgment,  may  award  10  per  cent  damages, 
in  addition  to  interest  Gregory  Oonsol.  Min, 
Oo.  V.  Starr,  716:  Wilson  y.  BoereU,  386 

180.  Upon  reversal  of  a  Judgment  by  reason 
of  omission  to  aver  necessary  citizenship  to 
confer  jurisdiction  on  the  court  below,  oost^ 
will  be  allowed  against  plainttflls  in  error  if 
they  were  the  plalntiflk  below.  7}immons  v. 
Elyton  Land  Oo.  195 

181.  On  a  mandate  from  the  Supreme  Court 
of  the  United  States,  containing  a  specific  di- 
rection to  the  inferior  court  to  enter  a  specific 
judgment,  the  latter  court  has  no  anthority  to 
do  anything  but  to  execute  the  mandate.  Be 
Washington  dbO.BCo.  889 

182.  A  Judgment  of  a  drcoit  court  based 
wholly  on  a  Judgment  of  a  state  court  between 
substantially  the  same  parties  and  on  the  same 
subject-matter,  which  latter  Judgment  is  after- 
waras  reversed  in  the  Supreme  Court  of  the 
United  States,  will  also  be  reversed  when  sub- 
sequently taken  there  for  review,  although  the  . 
record  shows  no  error.    BuHer  y.  Baton,  718 

188.  A  Judgment  for  the  amoont  of  prom- 
issory notes  and  a  decree  of  foreclosure  of 
mortgage,  the  casea  bayhig  been  tried  tpgetber 
by  the  court  without  a  jury,  by  stiputatioo^ 
tnere  being  no  bill  of  exceptions  and  no  rul- 
ings excepted  to,  and  the  assignment  of  errors 

189, 140. 141. 148  V.  S. 


Bills  of  Lading — Boundabibb. 


8.  An  agreement  by  an  accommodation  in- 
doner  of  a  note,  that  the  pa3nneDt  thereof 
may  be  extended,  means  an  extension  with 
the  consent  of  the  makers;  and  an  extension 
made  with  the  consent  of  only  one  of  two 
makers  of  the  note,  so  as  to  discharge  the 
other  and  thereby  increase  the  liabiliUes  of 
the  indorser  without  his  consent,  discharges 
the  latter.  Id. 

4  An  actual  forbearance  to  sue  a  note, 
without  an  agreement  to  forbe&r  to  sue,  does 
not  discharge  a  surety  or  an  indorser.  Id. 

5.  A  bank  which  receives  promissory  notes 
as  collateral  security  for  a  debt  owing  it  can- 
not be  deemed  a  tiona  fide  holder,  except  to 
the  extent  of  such  debt.    Pearce  t.  Rice,     9d5 

6.  A  bona  flde  bolder  for  value  of  commer- 
cial paper  is  protected  against  defenses  or 
equities  that  might  be  go^  as  between  the 
orimial  parties,  without  regard  to  the  amount 
paid  by  him,  unless  it  was  so  disproportioned 
to  the  real  value  of  the  security  purchased  that 
the  claim  to  have  paid  value  wul  be  treated  as 
A  mere  pretense.    King  v.  Doane,  84 

7.  As  between  the  maker  and  payee  any  de- 
fense that  would  be  good  against  an  original 
note  will  be  equally  eood  against  a  note  taken 
In  renewal  without  additional  consideration,  or 
under  circumstances  not  showing  a  valid 
waiver  of  such  defense.  Id, 

8.  A  purchaser  of  a  negotiable  note  which 
was  obtained  by  fraud,  who  paid  value  for  it, 
will  be  entitled  to  recover  in  an  action  upon  it 
against  the  maker,  unless  he  purchased  with 
actual  notice  of  defect  in  the  title,  or  in  bad 
faith,  implying  guilty  knowledge  or  willful 
Ignorance.  Id, 

BILLS  OF  LADING.    See  Cabbibrb,  7, 
8. 


BOARD  OF  TRADE. 

or,  7-9. 


See     BAlfTKBUFT- 


BONA     FIDE      PURCHASER.      See 

Bills  and  Notbs,  5,  6;  JudgiIbht,  11; 
Public  Lands.  84. 

BONDS.    See  also  Evidence,  16;  Notba, 
Index  to. 

1.  The  section  of  the  Illinois  Constitution, 
forbidding  a  town  to  make  donation  to  or  loan 
its  credit  in  aid  of  a  railroad  corporation,  ren- 
<lered  void  bonds  of  a  town,  in  aid  of  a  railroad, 
issued  after  July,  1870,  when  such  section  took 
•effect.    lUinaii  Q,  T.  R.  Co.  v.  Wade,       842 

2.  A  town  receiving  stock  of  a  railroad  com- 
pany in  exchange  for  town  bonds  which  the 
•company  sold,  retaining  the  price  received 
therefor,  is,  as  against  the  company,  the  owner 
•of  the  stock,  although  a  portion  of  the  bonds 
have  been  adjudeed  invalid  in  a  suit  by  the 
purchaser  thereof  against  the  town,  the  re- 
mainder of  the  bonds  being  valid.  Id, 

3.  Bonds  issued  by  a  duly  organized  county 
•of  Kansas  to  build  a  court-house,  reciting  a  le- 
gal vote  for  their  issue,  and  having  the  certifi- 
cate of  the  auditor  of  the  State  to  their  issue. 

Sinuineness,  and  reristry,  in  accordance  with 
e  state  law .  are  valid  in  the  hands  of  bona  fide 

U.  S.«  Book  85. 


purchasers  for  value  before  maturity.    Barwr 
County  V.  BoBe,  844 

4.  When  a  statute  gives  to  commissloneri 
the  determination  of  the  fact  whether  an  issue 
of  bonds  is  in  accordance  with  the  Constitution 
of  the  State  and  the  statute  under  which  they 
are  issued,  and  requires  them  to  certify  that  de- 
termination, the  recital  in  the  bonds  that  such 
determinatidn  has  been  made,  and  that  the 
constitutional  limitation  has  not  been  ex- 
ceeded in  the  issue  of  the  bonds,  estops  the 
county  from  saving  that  such  recital  is  untrue, 
where  the  bonds  themselves  do  not  show  it  to 
be  untrue.     Chaffee  County  ComT%.  ▼.  Potter^ 
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5.  Where  a  state  statute  gives  authority  to  a 
municipality  or  to  its  officers  to  issue  municipal 
bonds  upon  a  certain  condition,  and  its  officers 
are  invested  with  power  to  decide  whether  the 
condition  precedent  has  been  complied  with, 
their  recital  in  the  bonds  issued  by  them,  that 
it  has  been  complied  with,  will,  in  favor  of  • 
bona  fide  purchaser  of  the  bonds,  bind  the  mu 
nicipality  and  be  conclusive  of  the  fact.    Id, 

6.  The  purchaser  of  county  bonds  in  opea 
market  is  bound  to  take  notice  of  the  constitu- 
tional limitation  on  the  county  as  to  indebtea 
ness  which  it  may  incur.  But  when  upon  tba 
face  of  the  bonds  there  is  an  express  recitnl  that 
the  limitation  has  not  been  passed,  and  the 
bonds  themselves  do  not  show  that  it  has,  be  is 
not  bound  to  look  further.  Id, 

7.  One  who  knew  when  be  purchased  bonds, 
that  the  municipal  corporation  in  issuing  them 
exceeded  the  constitutional  limit  as  appearing 
by  public. records  of  which  he  was  bound  to 
take  notice,  had  no  risbt  to  rely  on  the  recitals 
in  the  bonds.    Boon  Di»t.   Twp.  v.  Cummins, 

1044 

8.  In  Iowa  a  school  district  is  a  political  or 
municipal  corporation  within  the  meaning  of 
the  constitutional  provision  limiting  the 
amount  of  its  bonds  cr  indebtedness.  Id. 

9.  Where  a  municipal  corporation  is  indebt- 
ed to  the  full  constitutional  limit,  bonds  issued 
in  excess  of  that  limit  are  invalid,  although 
issued  to  be  sold  and  the  proceeds  to  be  applied 
to  the  original  indebtedness.  Id. 

10.  The  pavment  of  installments  of  Interest 
cannot  have  the  effect  of  ratifying  bonds  issued 
beyond  the  constitutional  limit.  Id. 

11.  Case  involving  the  validity  of  municipal 
briids,— ^iffirmed  upon  the  authority  of  earlier 
cases.    Borah  v.  Wilson,  8^8 


BOUNDARIES.    See  also  Watebs,  8L 

1.  Within  what  are  recognized  bv  the  law 
of  nations  as  the  territorial  limits  of  states,  a 
State  can  define  its  boundaries  on  the  sea  and 
the  boundaries  of  its  counties.  Massachusetts 
can  include  Buzzard's  Bay,  the  headlands  of 
which  are  less  than  2  marine  leagues  apart, 
within  the  limits  of  its  counties.  Manchester 
V.  Maseaehusetts,  159 

2.  In  running  the  line  of  a  survey  of  public 
lands  in  one  curecti6n,  if  a  difficulty  Is  met 
with,  and  all  the  known  calls  of  the  survey  are 
met  by  running  them  in  tiie  reverse  direction, 
this  may  be  properly  done.  /Xmmoru  Creek 
Coal  Co.  Y.  Doran,  1068 
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Bills  of  Lading — Boundabibb. 


8.  An  agreement  by  an  accommodation  in-  purchasers  for  yalae  before  maturity.    Barw^ 

dorser  of  a  note,  that  the  payment  thereof  Oaun^  y.  Bim,                                         844 

may  be  extended,  means  an  extension  with  4.  yf^ea  a  statute  giyee  to  commisslonem 

the  consent  of  the  makers;  and  an  extension  the  determination  of  the  fact  whether  an  issue 

made  with  the  consent  of  only  one  of  two  of  bonds  is  in  accordance  with  the  Constituaon 

makers  of  the  note,  so  as  to  dtecharge  the  of  the  State  and  the  statute  under  which  they 

other  and  thereby  increase  the  liabUities  of  arelBsued,androquire8them  to  certify  that  do- 

the  indorser  without  his  consent,  discharM  termination,  theVecital  in  the  bonds  that  such 

toe  latter.                                                   Jo.  determination  has  been  made,  and  that  the 

4  An  actual  forbearance  to  sue  a  note,  constitutional   limitation   has  not    been   ex- 

without  an  agreement  to  forbear  to  sue,  does  ceeded  in  the  ifi»ue  of  the  bonds,  estops  the 

not  discharge  a  surety  or  an  indorser.          Id,  county  from  saving  that  such  recital  is  untrue, 

5.  A  bank  which  receives  promissory  notes  where  the  bonds  themselves  do  not  show  it  to 
as  collateral  security  for  a  debt  owing  it  can-  b®  untrue.  Chaffee  County  Cemn,  ▼.  Potter, 
not  be  deemed  a  bona  fide  holder,  except  to  10^ 
the  extent  of  such  debt.    Pearce  v.  Rice,     9d5  5.  Where  a  state  statute  gives  authority  to  a 

6.  A  bona  fide  holder  for  value  of  commer-  municipality  or  to  its  officers  to  issue  municipal 
cial  paper  is  protected  against  defenses  or  bonds  upon  a  certain  condition,  and  its  officers 
equities  that  might  be  good  as  between  the  *''®  invested  with  power  to  decide  whether  the 
original  parties,  without  regard  to  the  amount  condition  precedent  has  been  complied  with, 
pidd  by  him,  unless  it  was  so  disproportioned  ^^^  recital  in  the  bonds  issued  by  them,  that 
to  the  real  value  of  the  security  purchased  that  **  ^^  ^>een  complied  with,  will,  in  favor  of  • 
the  claim  to  have  paid  value  will  be  treated  as  ^^^  fide  purchaser  of  the  bonds,  bind  the  mu 
A  mere  pretense.    King  v.  Doane,                 84  nicipality  and  be  conclusive  of  the  fact.    Id. 

7.  As  between  the  maker  and  payee  any  de-  ^»  The  purchaser  of  county  bonds  in  open 
fense  that  would  be  good  against  an  original  market  is  bound  to  take  notice  of  the  constitu- 
noto  will  be  equally  good  against  a  note  taken  tional  limitation  on  the  county  as  to  Indebtea 
In  renewal  without  additional  consideration,  or  d^ss  which  it  may  incur.  But  when  upon  tba 
under  circumstances  not  showing  a  valid  face  of  the  bonds  there  is  an  express  recitftl  thai 
waiver  of  such  defense                               Id  ^^^  limitation  has  not  been  passed,  and  the 

8.  A  purchaser  of  a  negotiable  noto  which  5^?^^ii^!f^!fl!?t^°  f^^^^^^^  that  it  has,  he  is 
^ns  obtained  by  fraud,  who  paid  value  for  it.  ^^^  ^""^^  ^  '*^^^  '""^^^^^^  ^^• 
will  be  entitled  to  recover  in  an  action  upon  it  '•  One  who  knew  when  he  purchased  bonds, 
against  the  maker,  unless  he  purchased  with  that  the  municipal  corporation  in  issuing  them 
actual  notice  of  defect  in  the  title,  or  in  bad  exceeded  the  constitutional  limit  as  appearing 
faith,  implying  guilty  knowledge  or  willful  by  public  records  of  which  he  was  bound  to 
Ignorance.                                                    Id,  take  notice,  had  no  right  to  rely  on  the  recitals 

in  the  bonds.    Doon  Viet.  Twp,  v.  Cummins, 


BILLS  OF  LADING.    See  Oabbibrb,  7, 
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BOARD  OF  TRADE.    See   Baitkbuft 
or,  7-9. 


8.  In  Iowa  a  school  district  is  a  political  or 
municipal  corporation  within  the  meaning  of 
the  constitutional  provision  limiting  the 
amount  of  its  bonds  or  indebtedness.  /d 

9.  Where  a  municipal  corporation  is  indebt- 

BONA     FIDE      PURCHASER-      See   ^  ^  the  full  constitutional  limit,  bonds  issued 

Bills  and  Notes,  5,  6;  JudqiIbht,  11;  ^  excess  of  that  limit  are  invalid,  although 
Public  Lands.  84.  issued  to  be  sold  and  the  proceeds  to  be  applied 

to  the  original  indebtedness.  Id, 

BONDS.    See  also  Evidence,  16;  Note«,      10.  The  pavment  of  installmente  of  interest 
Index  to.  cannot  have  the  effect  of  ratifying  bonds  issued 

1    fin.         4-       *  *v    Ti«    i    r^      *!*.  -J    •  » beyond  the  constitutional  limit.  Id. 

1.  The  section  of  the  Illinois  Constitution. 


forbidding  a  town  to  make  donation  to  or  loan 
its  credit  in  aid  of  a  railroad  corporation,  ren- 
<iered  void  bonds  of  a  town,  in  aid  of  a  railroad. 
Issued  after  July,  1870,  when  such  section  took 
-effect.    lUinaie  O.  T,  R,  Co.  v.  Wade,       842 

2.  A  town  receiving  stock  of  a  railroad  com- 
pany in  exchange  for  town  bonds  which  the 
•company  sold,  retaining  the  price  received 
therefor,  is,  as  against  the  company,  the  owner 
•of  the  stock,  although  a  portion  of  the  bonds 
have  been  adjudeed  invalid  in  a  suit  bj  the 
purchaser  thereof  against  the  town,  the  re- 
mainder of  the  bonds  being  valid.  Id. 

3.  Bonds  issued  by  a  duly  organized  county 
•of  Kansas  to  build  a  court-house,  reciting  a  le- 
gal vote  for  their  issue,  and  having  the  certifi- 
cate of  the  auditor  of  the  State  to  their  issue. 

Sinuineness,  and  registry,  in  accordance  with 
e  state  law.  are  valid  in  the  hands  of  bona  fide 

U.  S.«  Book  85. 


11.  Case  involving  the  validity  of  municipal 
briids,— ^ifflrmed  upon  the  authority  of  earlier 
cases.    Borah  ▼.  Wdeon,  8^8 

BOUNDARIES.    See  also  Watebs,  8L 

1.  Within  what  are  recognized  bv  the  law 
of  nations  as  the  territorial  limits  or  states,  a 
State  can  define  its  boundaries  on  the  sea  and 
the  boundaries  of  its  counties.  Massachusetts 
can  include  Buzzard's  Bay.  the  headlands  of 
which  are  less  than  2  marine  leagues  apart, 
within  the  limits  of  its  counties.  Manchester 
V.  Maseaehusette,  159 

2.  In  running  the  line  of  a  survey  of  public 
lands  in  one  direction,  if  a  difficulty  Is  met 
with,  and  all  the  known  calls  of  the  survey  are 
met  by  running  them  in  the  reverse  direction, 
this  may  be  properly  done.  Bimmone  Creek 
Coat  Co.  v.  Doran,  1068 
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Bdbdsh  or  Pboot— Clahol 

IS  and  other  w         .  „  

flDj  reservalioD  or  restriction  of  terms,  are  to  other  company,  i&ke  poaaeaskMi  ol  theeaOn. 

be  coDslmed  according  to  Che  law  of  the  State  and  does  not  make  the  other  compmjiB  1(01 

In  which  the  land^  lie.    Hardin  t.  Jordan,  438  to  hold  the  ootloo.                                         M 

4.  A  patent   for  goTerament   land    whose   _ .  ___    

boundaryisdescribedby  smeaoderllaealong  CASES    CERTIFIED. 

aemall  inland  Uke  conTejs  siripaor  longuM  1.  Whereajudgmentol  the  taroaftCwntrf 

of  land  which  project  into  the  water  beyond  Appeak  lDTo)*n  the  effect  of  the  OuBMe  b- 

the  meander  line.    The  water,  and  not  the  line,  gtriction  AcUnpon  Cbinese  ma^ani*  doat 

I.  the  boundary.     Jf itoutH  ».  Snwij.  442;  i/ar-  died  in  this  country  who  temporMfly  kat.il 

d\n -7.  Jordan,                                            428  ant'morvnn-tflKU.aiidalsotbeeffectofoartiM- 

5.  Lota  conveyed  hy  patent!  referring  for  les  with  China,  itlaaproper  case  to liecETiAd 
tdentiflcalfOD  (o  an  official  plat  which  does  not  to  the  Bnpreme  Coart  of  the  Uoitol  Buta  ^r 
■bow  (he  meander  line,  but  ihowi  the  general  review,  fib  parte  Latt  Ow  Bern,  M 
form  of  a  lake  deduced  therefrom,  and  the  siir-  a.  The  queillon  whether  pmtoI  evifam  ■ 
roundinn  fractional  lota  adjoining  and  border-  admissible  10  varyaud contradict tbecotiiaa 
iog  on  thesame.  extend  to  and  ate  bounded  by  and  1  he  receipts  and  drafta  given  in  evidw* 
the  lake.     MitehtU  j.  amait,                         442  by  defendsnt  presenU  a  qiMaOon  of  law  wtah 

BORDEN  OP  PBOOP.    BeeB^^c,  ne'l^tSte*^™  "KST^ 

"■  Aam.                                                         '    W 

nADDavDo      o^  -T~.  w »   T—, 8.  ThBqoestlona  whether  a  demtutv  Ib« 

CARRIERS.    See  alao  Notm,  Ikdbi  to.  connlof  an  Indictment  ought  to  be  SD«ai«HL 

1.  A  carrier  of  paasengers  la  Dot  liable  for  aod  whether  a  oonnt  cbargca  aa  oftease  aata 

an  injurv  done  to  a  passenger  by  an  employ^  the  laws  of  the  United  States,  ate  tmgnMl 

iQ  gel  l-oefenae.      IfaB  OHtant  ^  Jf.  £!.  A  Co.  to  be  answered  by  tba  Sunreme  Oonct  o(  fl* 

V.  Jopei,                                                      919  United  Slates  upon  a  ceraflcals  of  difUoa 

a  For  persoDBl  Injury  done  by  the  ompioyfi  ^'***^  ****  ^-  *«»".  » 
of  a  comuiOD  carrier  to  a  paaaenger.  If  tbe  em- 

Elojf:  if  free  from  liability  therefor,  Ike  carrier  CERTIORARI.    See  Arpxai.  aasbKi^ 
.  nor  liable.                    _                             Jd.  18. 
3.  A  railroad  company  ii  hound  to  prevent 
a  landBlide  in  a  cut  made  by  It,  which  ordi-  CHATTEL  MORTOAOB.       Sei  Wm- 
nary  ekIU  would  enable  en^eers  to  foresee,  eaaK,  tS;  NaimB,  Ihiwz  xa 
and  it  liable  for  accddenta  occurrfaiK  there- 
from.     Qketon  r.   Virginia  Midland  B,  (h.  CHECKS.    fieeLncrraTiox  orAonas^ll 

468      

,  CHIHESB.    Bee  Aum^  1.  %. 

«^-  V . .  «..«wv,   ,.,..^-y  CTRCDIT   COURT    OF    APPBAXA 

be  compelled  lo  dellvar  Uurough  /unitiea  fur-  ?«•  Amu.  uu>  Xmmoa,  *,  f;  Ctm 

ntshed  t^  the  oouslgnee.     Oovinglo*  Stoet-  OaBTinED,  1. 

Tard*  Oo.  V.  EtOh,                                            78  ___„____ 

B.  A  railroad  company  ai  a  carrier  of  lire-  CIRCUITS. 

stock  la  obliged  to  Movide  necessary  meant  Aasignmetits  of  Jnitlaea  to.      impena^  IL 

and  facilities  lor  receiving  live  slock  olTeied  lo      

It  for  shipment,  and  for  Itt  delfveir  to  the  con-  Civiii  RIGHTS.    Bee  alao  Jumt. 

tignee,  and  cannot  without  ipedal  ooDtract  re-       Ta^„  .„_„  „v.__j  _4,v       ._    .      ■  ■ 

qnire  oompenaatioo  from  tbe  dipper  or  con-  ,„"1IT,^-    .^^.iTTL?.??!!!.^!^ 

2gnee  for  providing  such  mMus  sSafadUtles.  'A!f„^,."^M™  ^..S  the  Patted  9t^ 

S^donto  the  Sia-ge.  for  t«,«po«aUon^  ^'n^^S.^ ,£^..5?  SStiTSSTSK: 

-8.  Where  a  railway  comp«.y  agreed  with  a  ^tl^^dTSSl!^  "^  A<f*«T.»-A 
compreaa  company  to  receive  and  transport  all 

cotton  brought  by  iu  owners  to  tbe  compress   __  ,two     o^  .u~  » « 

company,  tfie  railway  company  U  not  liable  to  «***»■»■    ««  «»o  Kyin«««.  «. 

the  ownera  or  inanrert  of  sucb  cotton  for  its  1.  The  Fretldentmaj  withhold  panaM  4 

destruction  by  flre,  durlne  Its  delay  to  furnish  an  award  made  In  favor  of  a  dtiaea  of  ikt 

the  tnuispoRatIon;sach  delay  not  being  the  dl-  United  States  agalnit  Mexico,  n    ~ 

red  and  proximate  cause  of  the  lota  by  fire,  ventlon  between  the  Untied  Stet 

Ft.  Louit,  1.  M.AB.R.Q>.  v.  Commereiai  XT.  of  July  i,  1888,  peadhic  aa  fa 

Int.Oa.  164   ftandatto  lbecltiia;wdla  ihea. 

1.  A  rallw^  company,  merely  by  giving  aecratary  of  ttalacaaaotboooiBpaUidbyaM- 
biUB  of  lading  for  cotton  tn  ihedt  of  a  00m-  damns  to  pay  the  award  txan  noam  nert*rf 
press  company  In  exchange  for  the  recdpta  from  Heuco.  ITmM  BMm,  Jfafca,  t. 
of  tbe  compreaa  company,  does  not  become  ^oin*,  A 
respoDsihie  for  a  nuisance  resulting  from  the  2.  lite  claimant  of  aa  awatd  mb^m  MH— 
manner  and  tbe  place  in  wbldi  Ihe  ooHon  it  under  the  treaty  of  1801  whkh  fiwWhN  >* 
kept  by  the  compiest  company.                   Itl.  the  Pnaident  for  tnv«tl|^liaa  of  AmfS  i 


OLBRZfi — ComCBBCK. 

fraud  aa  to  tbe  amonot  claimed,  cannot  com-  of  tliHt  cbancter  at  an  Barller  time  thaii  would 

pel  payment  on  the  ground  that  the  award  wu  otherwise  be  tbe  case,     WSkeriffn  v.  RoArer, 

noai  and  conclusire  In  bis  favor  a»  au  lodivid-  .                                                                  S73 

nalagalDM  Mexico,  and  that  the  United  SUtai  s.  CongreM  had  the  power  to   enact  the 

baa  no  right  or  proper^  m  the  award.          Id.  ]»«,  of  ^„„  g.  1890,  thai  intoxicating  liquors 

8.  Bj  the  Actof  Congress  of  March  S,  1877,  transported  Into  a  Btate  or  TerritoT^  shJl  b« 

tnakine  appropriations  for  mail  serrice  per  snblrct  lo  the  lews  thereof  enacted  in  the  ex- 

formed  in   Confederate  States,  Congress   in-  erciee  of  Its  police  powers,  to  the  same  extent 

tended  tn  provide  for  the  payment  of  onl;  such  aa  liqnora  produced  therein;  and  in  doing  soft 

claims  as  appeared  not  to  hare  been  raid  bv  has  not  attempted  to  delegate  the  power  to  reg- 

the  Confederate  governmenk    Seima,  B.  A  D.  ulste  commerce,  or  to  exercise  anr  power  re- 

A  0>.  T.  UJiited  Btata,                              966  served  to  the  States.                                     Id. 
8.  A  State  cannot,  under  the  guise  of  en- 

OLERKS.    See  also  VuisAiniB,  4.  acting  Inspection  laws,  make  diecriminadons 

L  For  docketing,  indexing,  or  taxing  coata  Sf,"'^'  '^/  products  and  induatrie*  of  other 

.  fa.^insl^inwhichnoindJ<5SentwM  L^ '?ri,n°"*'i^r  ****^""""^  "^^ 

filed,  a  clerk  is  not  entitled  to  fees.     Vnittd  "***■     T'"'*'*''-  ^''^H                             888 

BtaUt  ▼.  VanDuttt,                                  890  4.  TheTirgiDia  lawof  1867,  oompelling  the 

2.  For  seals  afflied  to  copiea  of  orders  for  Inspection  of  all  flour  brought  into  that  Btate 

payment,  by  the  marshal,  of  sums  doe  to  inrora  '^^  <«ter«i  for  sale  therein,  and  the  pavment 

ua  wiioeesee,  a  clerk  ia  not  enttUed  to  feea  *»*  »  f*«  f"'  »"ch  inspection,  flour  made  and 

onless  the  seal  Is  required  by  the  officers  of  the  f^^  ™  Pf*  ^^"'  2'"^'^''^  required  to  to 

teaeury  departmMt.                                   Id.  Inspected,  la  unconstitutionarand  void.       id 

8    For  entering  orders  for  trial  and  record-  B.  Ey.  Stat.  1860,  amended  In  1866,  which 

'  tag  tiie  verdict  in  criminal  cases,  a  clerk  is  en-  requires  from  the  agent  of  an  eipreaa  com- 

tided  to  fees.                                                Id.  P^ny  not  Incorporated  by  the  laws  of  that 

4  For  flUng  precipes  for  bench  warrants,  ^!?!",  »  'IS!!^  h^^n^^Jt"™**/  ,°h„^dni!S 

but  not  for  mfuCius^.  clerk  la  entitled  to  r*    l  i^°"  5*,f'.'lf  S^,""  'j',™'^!^ 

j-^j                         ^^                                M  ™  "nclj  company  in  the  State,  and  Imposing; 

,  ■        ,              ^      ■    .1    a    ,           ,'  a  fine  for  a  violation  of  the  statute,  is  repog- 

e.  Pot  Incorporating  in  the  final  record  in  a  ^.^^  ,(,  ^^  po„„  of  Congress  to  regulate 

criminal  tfae  the  order  made  by  the  oommis-  commerce  among  the  Stetea,  where  a  part  of 

■roner  binding  the  party  to  appear  before  the  the  budoess  done  by  the  agent  la  Interstate 

grand  Jury,  in  a  district  in  which  it  is  required  buainess.     OiifoA«r  y.  Kmtudai,                640 

that  the  record  shall  Include  such  order,  aclerk  _     .             ,          . ,  .           ,                ,     . 

to  entitled  to  f eesL                                         Id.  ^  ^  •»•'«  '»"  ^•''ch  leoulres  a  par^  to 

a  v...,.»,.i~.,.«...h..»»..#„„i.h^ >..._.__  t*''e  out  a  license  for  carrying  on  lnter«at« 

•  ForMplwofsubpfflUMfuralAed to  ama^  ^^^,^  ^  nnconstitulionil  and  void.       Id. 

ihal  in  criminal  cases,  to  be  aorved  upon  wit  _     .    .  .    ,          i,  »  .    l.j                  » 

neasea,  a  clerk  Is  enUUed  to  feea,  where  there  U  J-   *^ ''^t?  law  which  forbids  a  MrporaUon 

.mle  of  court  in  the  district  requiring  him  to  ^  another  State  from  carrying  on  ittbnsln^ 

make  anch  copiea.                                             Id.  °^  interstate  commerce  wlthhi  the  Btote,  with - 

„   -a           r      <  I  ji..-.    ^    M      >  I.  3  .  out  taking  out  a  license  and  paving  a  license 

A  V  ll^^^r.  ?L  ^^*S?SS  S'?!?^^  '«>  ^  tbe'^tate,  is  not  an  exenSe  of*the  police 

^*«.SSf**"?^"^  "**"*"""     -'^^^  Pow"  f'  "le  State  which  Is  permlseiKe  aa 

to  entitled  to  fees.                         _                M.  against  the  power  of   Congress  to  regulate 

8.  For  altering  orders  approving  the    ac-  interstate  commerce.                                    Id. 

counts  of  officers  and  for  copies  thereof,  a  g    jj^jtber  Ucenses  nor  Indiiwt  taxation  of 

clerk  to  entitled  to  fees,  but  not  to  the  expense  ti^j  „„  ^       ^^^i  of  state  regutotion. 

<rf  t>klng  the  oaths  and  executing  the  bonds.  ^  beimpoeed  upon  interstate,  any  more  than 

-''^  upon  foreign,  commerca                              Id. 

•■  J^Jj"'"?  ***t  i**°r^'    ""1  ,»?P°''"-  9.  It  was  not  necessary,  after  the  passage  Of 

^.2'^^>*?.°'7?.'"''^^"y.?!?"'^''"^  Act  of  Congreas  Aug.  8.  1890.  providing  that 

iMUlffa,  dlalrict  attoraeya  and  beitassistanla,  iDtoxicating^liquors  tianilported  Vnto  a  State  or 

Md  for  recordingtb«nwh«reitfathe  practice  Territory  slslf  be  subject  to  the  laws  thereof 

«./^?''T  *"'?!  ?*  be,"<»"Ied,  a  clerk  to  en  enacted  In  the  exercise  of  its  police  powers,  to 

UUedtofees  but  no  to  tte  expense  of  taking  u,e  same  extent  as  liquore  pSoduoJd  therein,   . 

the  oaths  and  executing  the  bonds.              id.  ^^  ^.g^^ct  the  law  of  Ean4s  of  1889  forbid- 

10.  Tbe  clerk  of  the  United  States  circuit  ding  the  sale  of  intoxicating  liquors  in  that 

ud  district  courta  is  entitled  to  fees  for  filing  Stale,  in  order  Mmakesudistate  law  operative 

papers  in  criminal  cases  as  they  are  received  on  the  sale  of  Imported  Uquon  therein.     WO- 

from  the  commissioner,  although   several  of  Itarton  v.  Bahrtr,                                        673 

these  might  constitute  but  one  paper  if  received  jq.  Intoxicating  liquors  transported  Into  th« 

■ttbe  same  time.                                          Id.  gtato  of  Kansas,  and  there  sold  after  the  pass- 

nnTTiamw     h— w«™-  t™„-w,  a=«i-  ageof  Act  of  Congress  Aug.  8, 1890.  providing 

0OIJJSIOK.    flee  Noras,  IiTORi  to;  8hi»-  that  intoxicating   liqnors  transported   into   a 

Piwa.  6-8.  gtate  or  Territory  shaU  be  subject  to  the  laws 

___„____,     a       ,     T,          .  <.  thereof  enacted  In  the  exercise  of  lu  police 

OOMMEBCB.    See  also  Tazbs,  7-13.  po^ei^  to  tbe  same  extent  as  Hquoia  proSuoed 

1.  Congress  hM  power  to  provide  that  cer-  therein,  are  subject  to  the  existtng  tows  of  the 

(aln  designated  subjectoofinterstatecommerce  State.                                                           Id. 

lliall  be  governed  t^  a  rule  which  devesto  them  11.  Betrospectlve  operation  to  not  given  to 

1187 
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Act  of  CoDgress  Aug.  8, 1890,  that  intoxicating 
liquore  transported  into  a  State  or  Territory 
shall  be  subject  to  tbe  laws  thereof  enacted  in 
the  exercise  of  its  police  powers,  to  tbe  same 
extent  as  liquors  produced  therein,  by  making 
it  applicable  to  liquors  which  arrived  in  Kan- 
sas prior  to  tbe  passage  of  such  law,  and  were 
sold  after  it  took  effect     WUkenan  y.  Bahrer, 

672 

COMMISSIONERa 

1.  A  commissioDer  of  the  circuit  court  is 
entitled  to  charge  for  more  than  three  folios 
for  drawing  complaints  in  criminal  cases, 
where  the  complaints  are  not  unnecessarily 
prolix  and  contam  more  than  that  number  of 
folios.     United  StaUs  t.  Barber,  898 

2.  A  commissiooer  is  entitled  to  an  allow- 
ance for  drawing  complaints  in  criminal  cases, 
which  he  reduces  to  writing  as  required  by 
local  practice,  the  same  as  for  taking  and  cer- 
tifying depositions  to  file.  United  States  v. 
Swing,  888;  United  States  ▼.  MeDermatt,  891; 
United  States  v.  Barber^  896 

8.  For  oaths  of  sureties  on  recognizances, 
and  Jurats  thereto,  a  commissioner  Is  entitled 
to  fees.     United  States  v.  Barber,  896 

4.  A  commissioner  can  charge  10  cents  for 
each  oath  administered  to  a  witness  in  support 
of  his  claim  for  his  fees.  Id, 

5.  A  commissioner  is  entitled  to  10  cents  for 
each  oath  administered  in  connection  with  a 
criminal  complaint,  and  15  cents  for  each 
Jurat  •  Id, 

6.  For  flline  a  complaint  or  other  paper  be 
is  entitled  to  10  cents.  Id, 

7.  A  commissioner  of  tbe  circuit  court  may 
charge  fees  for  more  than  one  case  against  tbe 
same  party  for  violation  of  the  same  section  of 
the  Revised  Statutes,  where  the  cases  are  differ- 
ent and  relate  to  different  offenses;  and  the 
court's  approval  of  bis  account  is  conclusive 
that  bis  discretion  was  properly  exercised. 
United  States  v.  Barber,  898 

8l  For  issuing  a  warrant  or  subpoena  a  oom- 
misBioner  is  entitled  to  $1.  United  States  v. 
Barber,  896 

9.  For  entering  returns  to  warrants  and 
subpoenas  a  commissioner  is  entitled  to  15 
cents  per  folio.  Id, 

10.  For  transcripts  of  proceedings  a  com- 
missioner is  entitled  to  15  cents  per  folia    Id. 

11.  For  payrolls  of  witnesses  he  is  entitled 
to  15  cents  per  folio.  Id, 

12.  Twenty  cents  per  folio  can  be  charged 
by  a  commissioner  for  depositions  on  examuia- 
tiona  Id, 

18.  Where  two  or  more  depositions  are  em- 
braced in  a  single  paper,  or  a  seriea  of  sheets 
are  attached  together,  they  form  but  a  single 
paper  for  which  a  charge  can  be  made  for  fil- 
mg.  Id, 

14.  A  commissioner  is  entitled  to  fees  for 
entering  returns  to  process  and  for  writing  out 
testimony.     United  States  v.  IBwing,  888 

15.  In  a  State  where  a  prisoner  is  required 
to  be  committed  to  Jail  dimng  adjoomments, 
for  want  of  bail,  a  commi^oner  of  the  drcolt 
court  is  entitled  to  fees  for  mittimusee  issued 


by  him  for  that  purpose.  If  In  his  opinfae  fk 
safe  custody  of  the  priaoner  reqniicB  suA  p» 

caution.  it 

16.  The  right  of  oommiasioiMn  Id  dote 
fees  is  taken  away  by  the  pcoTiao  in  lbs  M* 
dencv  Appropriation  Bill  of  August  IttI, 
which  in  effect  amends  to  that  extent  U.  1 
Rev.  Stat  g  847.  IcL/  Untied  States  v.  I^ 
Dermott,  SI 

17.  A  chief  tapervisor  of  election  wbo  iit 
circuit  court  commissiooer  is  entitled  to  a  fa 
of  10  cents  for  administering  an  oath  to€Kh 
voter  as  to  his  qualifications,  and  15  oeati  f«r 
bis  Jurat  to  the  oath.  United  Btaiesr.MtHe^ 
mott,  Wl 

18.  The  approval  of.  a  commisBiooa^  •^ 
count  by  tbe  circuit  court  of  the  United  Sola 
is  prima  fade  evidence  of  its  correctaesi,  sat, 
in  tbe  absence  of  nalatakey  is  oonchsift 
United  States  v.  BMnff,  » 

19.  The  taking  of  an  acknowledgment  to  i 
reco^izance  in  a  criminal  case  by  tbeaecHBl 
and  his  sureties  is  a  single  act»  for  which  osk 
one  fee  can  be  charged.  Id.;  United  Stetm  v. 
Barber,  896;  United  Statea  v.  Barber,        M 

COMPROMISE  AMD  SETTLEMER 

See  also  Accord  asi>  SATDPAcnoaL 

1.  Prepayment  of  part  of  a  claim  mtj  It 
a  good  consideration  for  the  ndease  of  tbe  ns- 
due,  if  it  is  so  weed  between  the  psitti 
Fire  Ins,  Asso,  v.  Witkham^  W 

2.  If  there  is  a  bona  fide  dispute  as  to  At 
amount  due  from  one  person  to  anotter,  m 
tbe  amount  is  uncertain  and  unKqaidiiei  s 
compromise  and  payment  of  a  certain  sinvf' 
sum  as  a  satisfaction  of  ttie  entire  dsin  s 
valid.  M 

8.  An  insurer  may  waive  his  richt  to  drtar 
payment  of  a  loss  for  sixty  days  after  praof  d 
iocs  is  furnished  as  agreed  in  the  pohcy.  wt 
if  he  does  waive  such  right,  his  prrpajanft 
cannot  be  regarded  as  a  consideration  to  m^ 
tx>rt  an  alleged  compromise  of  tbe  aoKKnt 
actually  due.  M 

4.  A  rescission  of  a  settlement  heiweeo  pip- 
tiff  and  others  by  consent  of  one  of  the  psrtief 
thereto,  five  or  six  yean  after  tbe  sectlcasBr, 
and  two  years  after  pUintiff ,  with  full  ksov- 
ledge,  has  ratified  and  af&rmed  it,  thongb  blad- 
ing upon  tbe  party  omsentin^  thereto,  ii  sit 
binding  upon  others  who  did  not 
MsLean  v.  (Xaipp^ 

COHFUCT  OF  X.AWS. 

1.  Contracts  made  in  one  piaes  to  btc» 
cnted  in  another  are,  as  a  genetal  nile.  to  fet 
governed  by  the  law  of  the  place  of  perfiDni' 
ance.    Ooghlan  v.  SemOi  Oareiinm  R,€k  9Si 

8.  Bonds  of  a  railroad  compaay  la  Son 
Carolina  which  are  redeemable  and  are  i»  t* 
wholly  performed  in  Englaad  bear  iotma 
after  maturity  according  to  tbe  law  of  Ecf 
land.  %  M 

8.  Tbe  practical  constmctioQ  whM  tbe  !«> 
ties  pat  open  lionds  after  their  matoiity,  m  w 
whether  they  hear  interest  acootdiait  to  tk» 
law  of  the  phoe  of  their  maklBg  or  pcrfer» 
anoe,  is  of  weight,  if  their  inierprsMoa  It 
doubtful  K 

lM.lMl14LUSr.^ 


CONOBEBB— COKTUKFT. 


4.  Wliera  the  aasured  was  a  resident  of  Hla- 
•oul,  kncl  the  applfcation  for  the  poKc;  waa 
Agoed  there,  aed  the  policy  was  lielivered  and 
Um  premiuma  i^ere  paid  in  Missouri,  the  policy 
is  a  Mis.=ouri  contract  and  governed  by  the 
lans  of  Mis-'ouii,  although  the  ioBUTer  was  a 
New  York  corporation  doing  buaineM  In  MIs- 
•ouri  and  the  policv  was  executed  at  its  office 
in  New  York.  SpiilabU  L.  Attvr.  Boe.  t. 
A«u«,  497 

B.  A  bond  and  mortgage,  or  trust  deed,  npOD 
bmd  In  Ulioois,  made  by  a  dtisen  of  that  Stale 
to  a  corporation  or  anotlier  State,  arenotiiHurl- 
oua  under  state  statutes  proridioK  that  such 
contracts  shall  be  soverned  b;  tbe  laws  of  chat 
tjtaie,  because  tbe  laie  of  interest  reserved  is  in 
excess  of  that  allowed  .by  tbe  law  of  tbe  State 
in  which  the  bond  is  nuule  payable.  Fouler  t. 
Eqvilable  Tnitt  Co.  78tl 

8.  Where  there  is  notblUK  to  show  that  tbe 
parties  bad  in  view,  in  respect  to  the  execution 
of  a  contract,  any  other  law  than  tbe  law  ol 
tbe  place  of  performaace,  that  law  must  de 
■  le  the  nghla  ot  the  parlies.     BaU  v.  Cor 


deU, 


9M 


7.  Tbe  statute  of  Hisaouri  in  regard  to  Ibt 
acceptance  of  a  bill  of  exchange  does  not  applj 
10  an  action  brought  to  charge  a  person  li 
niiuois  upon  a  parol  promise  made  in  Hiasoon 
to  accept  and  pay  a  bill  of  exchange  in  UUnois. 

QOHOBE8S.    Sea  Cohkhbo^  & 

CONSPIRACY. 

If  a  number  ot  penons  agree  to  commit,  an^ 
enter  upon  the  comniisaion  of,  a  crime  whlcl 
will  probably  endanger  human  life. — aucb  ai 
robbery, — all  of  tbem  are  responsible  for  tb< 
death  of  a  penon  that  eoaaea  aa  a  consequeoce. 
Aijnf  T.  nhiied  SlaM,  lOT. 

CONSTITUTIONAL     LAW.    See   aim 

Apfelal  Ajm  Ebbor,  27,  81;  Cini 
Rights;  Cohmbbcb;  Contraotb,  21,  23 
DiPLOiUTic  ASD  CoNB[iLi.K  Officers 
8:  Jubt;  Taxes,  37. 
1,  Legislation  cannot  abridge  a  constitution 
al  privilege,  and  cannot  replace  or  supply  one 


2.  V.  B.  Const,  amends.  S.  6,  lelatlog  U 
criminal  prosecutions,  are  restrictive  of  thi 
powers  01  the  federal  government,  and  not  re 
strainu  upon  the  States.    Davit  v.  Tetat,  801 

8.  The  first  ten  amendmenU  to  the  Federa 
Constitution  do  not  limit  the  powers  of  tbi 
Stales  in  respect  to  their  own  peoole,  but  ope 
rate  on  the  federal  govpminent  onlv.  MeM 
naint  T.  Broth,  971;  Tratn  v.  Brvth,         97' 

4.  The  powers  of  SUtes  In  dealing  witl 
crime  within  their  borders  are  not  limited  b' 
U.  8.  Const  14th  amend.,  except  that  no  Stab 
can  deprive  particular  persona  or  classes  o 
persons  of  equal  and  impartial  justice  unde 
the  law.    LtHper  v.  Texat,  22J 

5.  As  to  the  rlKbi  of  foreigners  to  enter  ou 
country,  the  decufona  of  executive  or  admloie 
ttatlve  offlocn  acting  within  poweia  expressi; 


ongress  are  doe  process  of  law. 
BtaUt,  IIU 

I  regular  course  of  admlnistra- 
lurts  of  Justice  is  due  process; 
red  by  tbe  law  of  the  Stale.  Uie 
equirement  is  satisfied.    ^S*^ 

as  is  secured  by  laws  operating 
d  not  subjecting  the  individual 
■  exercise  of  tbe  powers  of  gov- 
rained  by  the  established  prin- 
e  right.  .  Id. 

the  deck  of  a  private  American 
ideied  for  many  purposes  con- 
territory  of  the  United  States, 
board  of  such  vessels,  whether 
,  or  passengers,  cannot  invoice 
'it  the  provisions  of  the  Coosli- 
iictment  and  trial  by  jury,  until 
tbe  actual  territorial  boundaries 
Jiatea.  Bott  v.  Mclntgrt.  ■  581 
itial  error  In  the  charge  lo  tbe 
inal  case  in  a  slate  court  dors 
:  prisoner  of  tbe  equal  protection 
of  due  process,  or  abridge  bis 
Ithin  C.  S.  Consk  14th  amend. 
800 
prisoner  was  tried  and  sentenced 
'aeU  in  Wisconsin,  the  senlenco 
^ther  the  sentence  nor  tbe  Im* 
del  it  Is  a  violation  of  Ok  Oon- 
le  TJniled  Stales.    Jlanning  v. 

ishment  of  death  by  electricity 
re  a  criminal  of  due  process  of 
:n«  r.  BruiA,  071 

statute  which  provides  for  the 

death  by  electricity,  and  which 
state  courts  not  to  Infiicta  cruel 
lunlstunent,  does  not  abridge  tbe 
[mmunities  of  s  convict  under 
institution.  Id. 

AX  upon  the  business  of  express 
s  not  deny  them  tbe  equal  pro- 
laws  because  it  does  not  impose 
in  railroad  or  steamboat  com- 

carrj  express  matter.  Piusifie 
ibtrt.  1035 

railroad  law  authorizing  assess- 
ipon  tbe  railroad  companies  to 
isesand  salaries  of  tbe  state  rail- 
ioners  does  not  deny  tbe  com- 
b1  protection  of  the  laws.  C/iar- 
R.  (Jo.  V.  Gil^et,  1061 

corporations  are  peisons  wlibia 
t  TL  S.  Const.  14th  amend.  Id. 
tatute  authorizing  tbe  assessment 
of  a  tax,  which  provides  for  due 
lersons  interested  and  a  proper 
Ring  the  tax  in  a  court,  does  not 


:;noN.  Bee  Notsb,  index  la 


ira  of  the  law  lA  the  Territory 
o,  authorizing  the  conrt,  wben- 
toij  mandamus  is  dlrecied  to  a 
body,  or  boud,  Gommanding 
11B> 


Afpsal  akd  EiiuoB,  IIL — Y. 


tribution  as  decreed.    Bank  of  Lewisburg  t. 
Sheffey,  498 

67.  A  justice  of  the  Supreme  Court  of  the 
United  States  has  authority,  not  only  to  allow 
a  writ  of  error,  but  dso  to  jorant  a  superse- 
deas, in  a  criminal  case.    Be  ukuuen^         409 

68.  In  a  criminal  case,  supersedeas  may  be 
obtained  by  merely  serving  the  writ  of  error, 
without  giving  any  security,  if  the  justice  who 
signs  the -citation  directs  that  the  wnt  shall  op- 
erate as  a  supersedeas.  Id. 

69.  The  Supreme  Court  of  the  (Tnlted  States 
has  power  to  issue  a  writ  of  supersedeas,  under 
U.  S.  Rev.  Stat.  §  716,  giving  it  power  to  issue 
all  writs  necessary  to  me  exercise  of  its  juris- 
diction. Id. 

m.  Record  and  Case  in  Affbllatb 

Court. 

70.  A  petition  for  a  writ  of  error  forms  no 
part  of  the  record  upon  which  action  in  the 
Supreme  Court  of  the  United  States  is  taken. 
Leeper  v.  Texan,  225 

71.  Upon  writ  of  error,  no  error  in  law  can 
be  reviewed  which  does  not  appear  upon  the 
record  or  by  bill  of  exceptions  made  part  of 
the  record.     Claasen  v.  United  States,  966 

72.  A  stipulation  giving  permission  to  use 
certain  testimony  in  any  future  suit  does  not 
bring  into  the  record  of  such  suit  such  testi- 
mon)r, •where  it  is  not  shown  that  it  was  used 
therein.    Kneeland  v.  Luce,  a        808 

73.  Affidavits  as  to  the  value  of  the  subject 
in  controversy,  presented  to  a  circuit  court  on 
an  application  to  set  aside  an  order  allow- 
ing an  appeal,  and  returned  in  the  record  to 
the  Supreme  Court  of  the  United  States,  may 
be  considered  by  it  on  a  motion  to  dismiss. 
Bector  v.  Lipscomb,  857 

74.  A  case  cannot  be  amended  in  the  Su- 
preme Court  of  the  United  States  so  as  to  show 
jurisdiction  in  the  court  below;  but  the  court 
below  in  its  discretion  may  allow  it  to  be  done, 
where  the  suit  was  instituted  in  the  circuit 
court    Denny  v.  Pironi,  657 

75.  A  patent  used  in  an  examination  of  wit^ 
nesses,  and  marked  as  an  exhibit  by  the  exam- 
iner, and  made  a  part  of  the  record,  is  suffi- 
ciently authenticated  as  a  part  of  the  evidence 
in  the  case  on  appeal.  Clark  Thread  Oo.  v. 
WUHmaniic  Linen  Co,  521 

76.  The  opinion  of  the  court  assigning  rea- 
sons for  its  conclusions  cannot  be  treated  as  a 
special  finding.  British  Queen  Min,  Oo.  v. 
Baker  8ilver  Min.  Co.  147 

77.  The  granting  of  a  writ  of  error  in  a  case 
where  the  final  judgment  on  the  conviction 
was  rendered  after  March  8,  1891,  does  not 
give  a  right  to  a  bill  of  exceptions,  which  did 
not  exist  at  the  time  of  the  con^ction.  Be 
Claasen,  409 

78.  An  appeal  taken  to  the  Supreme  Court 
of  the  United  States  is  of  no  avail  if  the  record 
is  not  filed  at  the  term  at  which  it  is  return- 
able.    Wanton  v.  JDe  Woff,  966 

79.  A  motion  for  a  certiorari  to  complete 
the  record,  made  within  reasonable  time  after 
the  record  was  printed  and  counsel  had  an  op- 
portunity to  see  it,  was  not  too  late.    (Ded- 

iisa 


sion  made  under  Rule  82,  la  1861.)    Bdm  ▼» 
Bkath,  U74 

IV.  Objectioks  aud  ExcsFnoHB. 

80.  A  general  exception  to  the  whole  diazge 
to  a  jury  is  insufficient.  Block  v.  DarUng,    475- 

81.  Where  error  is  apparent  on  the  record, 
it  need  not  be  preeented  by  a  bill  of  exceptions. 
Moline  Plow  Co,  v.  Webb,  S7^ 

82.  A  ludgment  for  duties  illegally  exacted 
will  not  be  reversed  for  error  in  instructions, 
where  there  was  no  exception  to  the  diarge. 
Redden  v.  Iselin,  115S 

88.  Where,  upon  the  trial,  oMectioD  i» 
made  to  evidence  and  exception  taten  to  its- 
admission,  such  exception  is  not  waived  by  a. 
failure  to  object  to  the  cham  of  the  court  upon 
such  evidence.    Boyd'w.  Z/nited  States,      107T 

y.  Dismissal;  APFntMATtciL 

84.  A  motion  to  dismiss  will  be  denied  by 
the  Supreme  Court  of  the  United  States,  bat 
without  prejudice,  where  the  motion  papers 
are  not  such  that  it  can  pass  upon  the  mocioa 
without  referring  to  the  transcript  on  file. 
CaUan  v.  Brantford^  144 

85.  Where  a  writ  of  error  or  appeal  was  dis- 
missed by  the  highest  court  of  a  State  on  tbs 
ground  that  the  amount  in  controversy  waa 
not  sufficient  to  give  that  court  jurisdiction,  tbe- 
Supreme  Court  of  the  United  States  will  dis- 
miss the  writ  of  error  to  that  court.  Id. 

86.  A  writ  of  error  from  an  order  of  the  cir- 
cuit court  of  the  United  States  remanding  tbe- 
cause  to  the  state  court  from  which  it  waa 
improperlv  removed,  —dismissed  on  the  grouDd 
that  the  Supreme  Court  of  the  United  States- 
has  no  jurisdictf  ju  to  review  such  an  order. 
Texas  Land  d  C  Co.  r.  Scott,  TSd 

87.  An  appeal  will  not  be  dismissed  because- 
the  jurisdictional  amount  is   not  involved, 
where  the  affidavits  leave  the  maC^er  doabcfuL 
Bector  v.  Lipscomb,  867 

88.  Appeal  not  taken  within  two  years  frana 
the  entry  of  the  decree,-^ismis8ed»  with  ooMs, 
except  the  cost  of  printing  the  record  and  the 
'clerk's  fees  in  connectioo  uerewith,  the  recncd 
having  been  printed  by  the  appdlees  upon  the 
motion  to  dismiss.     Phetps  v.  SUsOt,  74& 

89.  An  appellant  has  the  ricbt  to  diamias  hia 
appeal,  with  the  leave  of  the  court;  but  wbera 
his  motion  for  leave  to  dismiss  is  accompanied 
by  certain  correspondence  which  is  referred  to 
as  stating  the  grounds  on  which  the  mocioo  ia 
made,  the  court  will  not  examine  toch  papefs 
in  order  to  arrive  ata  conduaftoa  as  to  wbctber 
the  dismissal  is  hutifiable  or  not,  and  will  not 
permit  them  to  oe  filed,  bat  wiU  allow  appe- 
lant to  renew  tfie  motloo  onaooompanied  by 
other  matter.     United  States  ▼.  Griftth,     7» 

90.  Where,  afaioe  the  decree  of  the  court  be- 
low dismissing  a  suit  to  enjoin  the  ooUectioa 
of  a  tax,  the  tax  has  bean  paid  bvoomplainaat. 
an  appeal  from  such  deem  will  be  dismitd. 
Singer  2ffg.  Oo.  v.  Wright,  M$- 

91.  On  dismissal  of  a  writ  of  error  in  an 
equi^  case  by  consent,  leave  was  aranted  u^ 
fiko  the  traoicript  thereon  as  part  of  the  retort 

lt9. 14«.  141,  148  V.  &. 


Copybight;  Cobforatioh& 


^hom  it  has  received  the  property  for  the  ud- 
Aathorized  purpose.  Logan  Oounty  Nat,  Bank 
T.  Ibumsend,  107 

19.  Where  a  party  desires  to  rescind  a  con- 
tract upon  tlie  ground  of  mistake  or  fraud,  he 
must,  upon  the  discovery  of  the  facts,  at  once 
Announce  bis  purpose  and  adhere  to  it.  If  he 
1)6  silent  and  contmue  to  treat  the  property  as 
bis  own,  he  will  be  held  to  have  waived  the 
objection,  and  will  be  conclusively  bound  by 
the  contract,  as  if  the  mistake  or  fraud  haci 
cot  occurred.    MeLeanY.  Clapp,  804 

20.  Equity  has  lurisdiction  to  reform  writ- 
ten instruments,  where  there  is  a  mutual  mis- 
take, or  mistake  on  one  side  and  fraud  or  in- 
•equitable  conduct  on  the  other  side.  *  8immon9 
Oreek  Coal  Co,  v.  Ihran,  1068 

21.  A  contract  which  is  ultra  vireB  of  a  cor- 
poration or  subject  to  the  will  of  the  Legisla- 
ture  cannot  be  impaired  bv  subsequent  Tegis- 
Jation.  Ifeto  Orlian*  v.  JSfino  Orleans  Water- 
^BorksCo.  948 

22.  The  rifirht  of  a  city  to  set  off  ito  taxes 
against  the  claim  of  a  waterworks  company  for 
-water,  under  a  statute,  is  not  such  a  vested 
right  that  a  subsequent  statute  taking  away 
the  right  of  set-off,  to  preserve  the  validity  of 
the  claim  for  taxes,  will  impair  the  obligation 
of  a  contract.  Id, 

See  also  Affeal  aud  Esbozl  85-88;  Tax- 
,  87.       . 


COPTRI6HT. 

1.  The  Constitution  does  not  authorize  a 
copyrigh'  of  labels  which  are  simply  intended 
to  designal  the  articles  upon  which  they  are 
placed.    Biggins  y.  Keuffel,  470 

2.  A  suit  in  equity  to  restrain  the  use  of  a 
label  under  the  cop^gbt  law  cannot  be  main- 
tained unless  the  law  In  regard  to  giving  no- 
tice of  it  has  been  complied  with.  Id, 

CORPORATIONS.  See  also  Banks; 
CoMMEBCB,  7;  EsTOPFBL,  6;  N0TB8.  In- 
dex TO;  Witnesses,  8. 

1.  In  granta  by  the  public,  nothing  passes 
t>y  implication.  Doubts  as  to  their  interpreta- 
tion are  to  be  solved  in  favor  of  the  State. 
Stein  V.  BienvtUe  Mater-Bapjfiy  Co,  622 

2.  Neither  the  grant  of  a  franchise  to  trans- 
port passengers,  nor  a  general  authority  to 
tsell  and  dispose  of  property,  empowers  the 
grantee,  while  it  continues  to  exist  as  a  corpo- 
ration, to  sell  or  to  lease  its  entire  property  and 
(franchise  to  another  corporation.  CtnVral 
Transp,  Go,  ▼.  Pullman's  Falaes-Car  Co,      55 

8.  A  corporation  cannot,  without  the  assent 
of  the  Legislature,  transfer  its  franchise  to  an- 
other corporation,  and  abnegate  the  perform- 
4ince  of  the  duties  to  the  pubnc,  imposed  upon 
it  by  its  charter  as  the  consideration  for  the 
.grant  of  its  franchise.  Id, 

4.  Every  public  grant  of  property,  or  of 
privileges  or  of  franchises,  if  ambiguous,  is  to 
w  construed  against  the  grantee  and  in  favor 
of  the  public.  This  rule  applies  with  peculiar 
iorce  to  articles  of  association  which  are  framed 
tinder  general  laws,  and  which  are  a  substitute 
for  a  legislative  charter.  Id, 


5.  A  statute  authorizing  a  corporation  for 
the  transportation  of  passensers  in  railroad  cars 
constructed  and  owned  by  u,  to  contract  with 
other  corporations  for  the  leasing  and  transfer 
to  them  of  its  railway  cars  and  other  personal 
property,  does  not  authorize  it  to  make  to  a 
single  corporation  an  absolute  transfer  or  a 
lonff  lease  of  all  its  personal  property,  moneys, 
credits,  and  rights  of  action,  and  to  depnve 
itself  bv  covenant  of  the  right  to  exercise  its 
franchise.  Id. 

6.  A  contract  between  two  corporations,  in 
order  to  bind  either  of  them,  must  be  within 
the  corporate  powers  of  both.  Id. 

7.  Until  a  general  power  granted  to  corpo- 
rations has  b^n  exercised,  the  terms  and  con- 
ditions under  which  it  may  be  exercised  are : 
subject  to  legislative  control.    East  Tennessee^ 
V.  dtG.  R.  Co.  V.  FroBier,  196 

8.  The  mere  purchase  of  a  railway  under  a 
jForeclosure  sale,  by  a  new  corporation,  does 
not  of  itself  make  such  new  corporation  liable 
for  the  obligations  of  the  old  one.  Wiggins 
Ferry  Co.  v.  Ohio  AM.  K.  Go.  1065 

9.  A  contract  of  a  corporation  which  is  be- 
yond the  powers  conferred  upon  it  by  the 
Legislature  is  not  voidable  only,  but  wholly 
void;  it  cannot  be  ratified  by  either  party;  no 
performance  on  either  side  can  give  the  unlaw- 
ful contract  any  .validity,  or  be  the  foundation 
of  any  right  of  action  upon  it.  Central 
Transp.  Co,  v.  Pullman's  Palace-Oar  Co,       55. . 

10.  Contracts  of  a  corporation  beyonfd  the 
scope  of  powers  enumerated  in  its  charter  (read 
in  the  light  of  any  general  laws  which  are  ai^i^  - 
cable),  and  other  powers  not  fairly  incidentalf-' 
thereto,  are  unlawful  and  void;  '      Id*'' 

1 1.  When  a  charter  power  is  once  exliaust^d,  ^  "* 
it  is,  in  respect  to  further  contracts  and  rights, 
as  though  it  had  not  been  granted.    Hast  Ten-  • 
messes^  V,  dk  O.  B.  Co.  v.  Frazier^  196 

•  12.  A  failure  to  enter  a  resolution  of  stock- 
liolders  of  a  corporation  on  its  books  at  thd 
time  it  was  adopted  does  not  affect  its  validity. 
Such  corporate  act  can  be  proved  by  parol. 
Mandley  v.  Stvis,  227 

;  18.  Proceedings  of  a  meetinff  of  stockholders 
4re  binding  upon  those  partiapating  in  it,  al- 
&ough  it  was  held  whhout  call  or  notice  and 
9utsiae  of  the  State  where  the  company  was 
incorporated,  there  being  no  statutory  restric- 
tion of  corporate  action  to  the  limits  of  the 
l^tate.  Id. 

I  14.  A  contract  between  the  subscribers  to 
stock  and  the  corporation,  that  the  stock  shall 
pe  treated  as  fully  paid  and  nonassessable,  or 
otherwise  limiting  their  liability  therefor,  is 
yoid  as  against  creditors.  Id. 

^  16.  An  active  corporation  may,  for  the  pur- 
pose of  paying  its  debit  and  obtaining  money 
for  the  successful  proseQution  of  its  business, 
iksue  new  stock  and  sell  it  f 0/  the  best  price 
tnat  can  be  obtained.  Id. 

:  16.  Where  a  company  could  not  sell  its  bonds 
fl|jt  par.  without  givioff  with  them  an  equal 
ount  of  its  increased  stock,  but  the  par  value 
the  bonds  wss  equal  to  the  actual  value  of 
_  th  stock  and  bonds,  the  purchasers  cannot 
Ik  compelled  by  creditors  of  the  corporation 
tp  pay  the  par  value  of  the  stock.  Id. 

im 
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17.  As  against  creditors  a  corporation  can- 
not give  away  its  stock  or  distribute  it  among 
shareholders,  without  receiving  a  fair  equiva- 
lent therefor.    Handley  v.  Btutz,  22f7 

18.  Only  creditors  subsequent  to  the  vote  to 
increase  stoc^  of  a  corporation  can  enforce 
their  equitable  claims  against  the  holders  of 
the  increased  stock.  Id. 

19.  A  stockholder  indebted  to  an  insolvent 
corporation  for  unpaid  shares  cannot  set  off 
against  this  trust  fund  for  creditors  a  debt  due 
him  by  the  corporation.  Id. 

20.  Stockholders  of  a  corporation  cannot  in- 
cumber or  transfer  its  i)roperty.  The  corpora- 
tion—the artificial  being  created — holds  the 

groperty,  and  alone  can  mortgage  or  transfer 
^    Humphreys  v.  MeKissock^  478 

21.  A  member  of  a  railroad  construction 
company  to  whom  is  issued, at  20  per  cent  of  its 
par  value,  stock,  worthless  in  market,  of  the 
railroad  company,  which  is  unable  to  pay  its 
debt  to  the  construction  company  in  money, 
is  not  liable,  under  the  Iowa  law,  to  pay  toun- 
Fatiflfied  judgment  creditors  of  the  railroad  the 
nnlance  of  80  per  cent  of  the  full  face  value  of 
the  stock.     Clark  v.  Bever,  88 

22.  Unpaid  subscriptions  to  the  stock  of  a 
corporation  constitute  a  trust  fund  for  theben- 
etit  of  its  creditors,  which  may  not  be  given 
away  or  disposed  of  by  it,  without  considera- 
tion or  fraudulently,  to  the  prejudice  oi  such 
creditors.     Fogg  v.  Blair,  104 

23.  In  Missouri  the  statute  gives  a  judgment 
creditor  of  a  corporation,  where  corporate  prop- 
erty cannot  be  found  upon  which  to  levy  his 
execution,  the  right  to  an  execution  against  a 
stockholder  to  the  extent  of  the  amount  of  the 
unpaid  balance  of  his  stock.  Id, 

24.  While  it  is  competent  for  a  railroad 
company  exercising  good  faith,  to  use  its 
bonds  and  stock  in  payment  for  the  construc- 
tion of  its  road,  it  cannot  rightfully,  at  least  as 
against  creditors  or  stockholders,  luueits  stock 
to  anyone  as  full  paid,  without  getting  some 
fair  or  reasonable  equivalent  for  it  Id. 

25.  A  corporation  by  its  directors  cannot 
sell  or  dispose  of  its  assets  to  the  prejudice  of 
creditors  and  stockholders,  under  such  circum- 
stances, on  such  terms,  abd  at  such  prices  as 
indicate  upon  the  face  of  the  transaction 
that  they  are  being  squandered  recklessly  or 
fraudulently  in  dimgard  of  the  trust  commit- 
ted to  them.  Id. 

COSTS  AND  FEES. 

1.  Where  a  trust  deed  of  real  estate  provides 
that,  in  case  of  a  sale  upon  adverdsement, 
commissions  such  as  are  allowed  bv  the  laws 
of  Illinois  to  sheriffs  on  sale  of  real  estate  od 
execution  shall  be  paid  out  of  the  proceeds, 
such  provision  does  not  authorize  the  payment 
of  solicitors'  fees,  where  a  suit  ia  brought  for 
foreclosure.    Fowler  y.  Editable  lYvit  Oo. 

7V8 

2.  An  agreement  in  a  trust  deed  for  reason- 
able attorneys'  fees  not  exceeding  6  per  cent,  if 
a  suit  is  brought  to  foreclose  it,  is  not  against 
pablio  policy.    Fowler  y.  EgwiabU  Tr%k  Co. 
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COUNTIES.    See  also  'E&tosrm^  T. 

When  a  county  court  baa  power  to  pmed 
the  interest  and  credit  of  the  county  is  ntpiA 
to  bonds  it  has  legally  issued  for  stock,  it  1m 
power  to  levy  and  colleci  •  tax  saffldeBtto 
pay  the  bonds  and  the  intereat  aocniiog  thoe- 
on.    SeoUand  Oountff  Ok  t.  UnUed8ta&,  OU, 


COURTS. 

L  Obgahizatiov;  JmwBS. 
n.  Relation  TO  Othbb  DKPABnaam. 

UL  JUBIBDICTICV  OF  StATE  COUBTflb 
rV.  FkDEBAL  Ck>l7BTB. 

a.  Jurisdietion, 

1.  A»  Dependent  0fs  SisiieU  datter 

and  LoealUy. 
Si  On  dtieenehip  or  Anwumi  Im- 

wl/ced, 
&  Am  Affected  2y  State  Lam;  B9 

the  BeeonL 

b.  Bemediee. 

y.  Rrlatiohof8tatetoFbdkral;Ruld 
OF  DscifiiON. 

See  also  Aotion  ob  Suit,  1,  6,  7;  Crkihtois' 
Bill;  Diplomatio  aud  Cohsulab  Om- 
0BB8, 1;  Statutes,  1;  Trial,  1. 

L  OBOAimATiaH;  Judobl 

1.  A  circuit  court  may  be  held  by  tbr^ 
Judges,  under  U.  S.  Rev.  Stat.  §  618,  for  the 
trial  and  disposal  of  criminal  cmsea.    Be  Ctee- 

een,  M 

2.  An  associate  justice  of  the  Supreme  Court 
of  the  Territory  of  Washington,  who  issos- 

S ended  bv  the  President  under  U.  S.  Her. 
tat.  8  1768,  is  not  entitled  to  the  satanr  of  his 
office  during  the  time  of  such  soapeiuaoii  and 
while  another  person,  designated  ^  the  Piesi- 
dent,  performs  the  duties  of  the  oOce.  IFia- 
gardY.  United  Statet,  71» 

8.  The  President  of  the  United  States  csa 
suspend  from  office  a  district  Judce  for  the 
District  of  Alaska,  until  the  end  ^  the  next 
session  of  the  Senate:  and  if  the  Senate  coa- 
firms  another  person  as  su^  Judge  the  suspeo- 
sion  becomes  permanent;  and  Uie  suspeoded 
judge  is  not  entitled,  after  soapensioo,  to  r^ 
ceive  his  sakiy .     MeAUieter  ^r.  United  Btatee, 


4.  The  District  Court  for  Alaska  is  not  one 
of  the  courts  of  the  United  Statea.  within  the 
meaning  of  U.  S.  Rer.  Stat.  8 1768,  civing  the 
President  authority  to  suspend  any  cavil  omccr 
appointed  by  and  with  toe  advioe  aDdcoaseBi 
of  the  Senate,  except  Judges  of  the  oour  ts  ct 
the  United  Sutes.  U. 

6.  Act  of  CongressMsT  17, 1884,  which  fixed 
the  term  of  the  Judge  of  the  Disttici  Court  of 
Alaska  at  four  years,  did  doI  lepeal,  hot  is 
qualified  l^,  U.  B.  Rer.  Stat  S  1786.  which 
confers  upon  the  Presideot  the  power  ol  sa^ 
pension.  M 

6.  Under  U.  B.  Rev.  Stat  8  <M,  the  dreoit 
judge,  whenever  in  his  Judgment  the  pobtte 
mterest  reqidies,  can  designate  and  appoisi 
the  district  Judge  of  any  Jodklal  diatrki  wtlhin 
his  circuit,  U>£>ldthedistrlciorciicaileoait. 
BaUT.  United Btatee,  tn 

lit.  li*.  ]41«  141  U.  S. 


CooB'ra,  U.— IV.  a,  8. 

7.  Hie  acta  of  a  }adg0  dt  JlMto  are  not  open  maj  be  mistafoed  over  the  persoD.  Dotwltb- 

to  collaienl  attack.                                      Id.  staodiiiK  lands  not  within  tlie  Jurisdiction  msT- 

be  affected  by  tbe  decreej  and  mch  decree  [» 

IL  RKi^TrOHTO  Otbbb DsFABTHXHTB.  notinttHelfneceaaariljbfnding.aslothelands, 
upon  the  courts  of  the  State  in  which  the  lands 

&  TbeknowledgeandgoodfdthofaLegia-  areslluated.  Carpmltr y. Btrangt,  610 
latuie  are  not  open  to   question.    A    aettle- 

ment  wbfcb  the  Legislature  has  offered  cannot  2.  On  OitiunA^  or  Amount  Intdted. 
be  cballeeged  for  fraud.     United  StaUt  T.  De* 

MoxnaNoB.  A  B.  Oo.                                1099  EO.  An  averment  tbst  the  plaintifFs  are  a. 

9.  While  tbe  poHUoal  department  of  tbe  gOT-  mercantile  firm  engaged  in  huainess  in  the 
emment  has  not  parted  with  its  power  OTor  a  County  of  Loe  Angeles.  California,  where  they 
mailer  tbe  interrention  oE  the  judicial  depart-  re^de,  fa  not  a  sufficient  averment  of  citizen- 
meni  cannot  be  invoked  to  compel  action,  ^ip  to  give  the  circuit  court  Jurisdiction 
United  State*,  Boynton, ».  Bfatn*              IBS  -"niftji  v.  Aroni,                                       6BT 

31.  A  national  bank  located  In  one  Slats- 

IIL  JuBtSDionoH  OF  Statb  Cocsn.  maj  bring  suit  against  a  citizen  of  another 

Slate  in  the  circuit  court  of  the  United  State* 

10.  A  suit  may  be  brought  In  a  state  court  for  the  district  wherein  tbe  defendant  resides, 
to  enforce  a  contract  to  transfer  an  inventor's  by  reason  alone  of  diverse  citizenship.  Petri 
right  and  to  restrain  defendant  from  denying  Y.OommereialNai.  Bank,  1144 
tbe  contract;  aucb  suit  la  not  one  arising  an-  sg.  A  circuit  court  of  the  United  States  baa 
der  tbe  patent  laws.  ilarA  t.  NiehoU,  8.  A  f^o  jurisdiction  of  a  suit  brought  aeainst  tho 
Co.                                                                     418   maker  by  tlie  assignee   of  a  promSaory  nol« 

11.  A  county  cotirt  can  ad]ndge  a  state  Stat-  payable  to  order,  unless  it  appears  afflrmative- 
olc  10  be  unconstitulionaL     Ltnt  t.  TOlton,   ly  that  It  could  have  been  maiDtained  in  that 

419  court   in  tbe  name  of  the   original  payee. 

IV.  Fbdbbai.  Coubts.  Parker  v.  Ornuibi/,                                       ew 

a.  Jwitdietion.  "   ^  indorsee  can  ana  tbe  fndoreer  In  iho 

circuit  court,  if  they  are  citizens  of  different 

1.  At  Dependent  on  Bui!jecl  Matter  and  LoeaUtg.  States,  whether  a  suit  could  hare  been  brought 

la.  The  criminal  Jurisdiction  of  ibe  courts  bj  the  payee  against  the  maker  or  not.    So  th» 

of  the  United  Sutes  is  wholly  derived  from  ^"""^  »  negotiable  instniment  payable  to- 

elaimes  of  the  United  States.' if«™A«t»r  7.  ^^^'^^  ^'''',^^X^^}Z^J^t  f^^'L^}^; 

MatiackiuetU.                                             169  out  reference  to  the  ciitzenship  of  tbe  origiuaL 

^    ,w^      ,.     ,                  .     ^     .  bolder  or  payee.                                           la. 

18.  Tbe  district  courts  of  a  Territoty  have  -,.  -nrv '  .  k-,  .  aA^ t.^..^^.^  ^r  -«.~,  ...a 
jurisdiction  over  the  crime  of  murder  c6mm«-  ^-  '^^T  **^  i  n„  ™^S^  ?  h^.th^ 
ted  by  any  peraon  other  than  an  Indian,  upon  "?,^f?^f/?,V^,:5'"B'^SlL'1^?,l^?"^™ ''^^^^ 
an  Indian  Nervation  within  its  Territorial  "?"  7w  ^^i^  ?^hfl  t^iV^H^I^l^ 
ifmiu  fUrmrtK  WilMon  RIH  close  the  mortgages,  neliher  the  jurisdiction  Of 
limiUi.ja:  parte  Wtlion.                            "»  that  court  nor  tbe  validity  of  the  transfer  is. 

14.  A  member  of  the  Cherolceo  Nation  of  effected    because  one  of  tbe  purposes  of  the 

Indians  Is,  under  the  treaties  and  Acts  of  Con-  transfer  was  to  moke  a  case  that  could  be  tried 

greea,  amenable  only    to  the  courts   of  that  in  ihat  court.     CrouY.AUm.                     S& 

nation,  for  a  crime  committed  by  himwbile  a  „    __      i„,  „#  n«.,~«™  „»  w.-^t,  «    hwk 

tesideilt  therein.     Rr  parte  Ma^.           886  ??-k^#,S    S^'"^°',",'"^?v!' J£J.^* 

..    „^        ,,       ,J^           "            ,     ,  which  forbids  the  drcmt  court  to  take  cogni> 

Ifi.  The  polltT  of  Congress  Is  to  vest  in  the  Mnce  of  a  suit  founded  on  a  contract  In  favor 

courts  of  the  Indian   nation  jurisdiction  of  all  o(  „,  afflignee.  unleea  tbe.assignor  could  have- 

controvermes  between  Indians,  or  in  which  a  gned  thereon  In  such  court,  eicept  in  cases  of 

member  of  tbe  nation  is  tbeonly  party.       id.  uegoiiable  promissory  notes,  does  not  prevent 

16.  Tbe  circuit  court  of  the  United  States,  that  court  from  having  jurisdiction  of  a  suit 

In   the    exercise  of  its    equity    powers,    has  ijy  an  assignee  of  negotiable  notes  assigned 

jurisdiction  of  an  original  independent  suit  to  when  past  due.                                                  Id, 

restrain  for  fraud  the  execution  of  Judgmeoto  28.  An  action  to  recover  money  between, 

obtained  in  a  state  court,  where  diverse  citi-  citizens  of  different  States,  brought  in  the  dis- 

lenahlp   givM  junsdlciion  over  the  partlea.  irlct  and  State  of  tbe  residence  oftheplainHHs, 

MarihaB  y.  Holme*,                                    870  the  sura  claimed  being  in  escwa  of  $3,000,  is 

IT.  In  an    action  for  damagea  for  death,  within  tbe  general  Jurisdiction  of  tbe  United 

brought  by  the  widow  and  heirs  of  deceased.  States  circuit  courts.    8L  Lovii  AS.  F.  B.  Go. 

the  questions  whether  the  cause  of  action  sur-  v.  MeBride,                                                      60O 
Tive*  where  It  arose,  and  whether  upon  the 

lactsBtaiedlnthecomplalnttbeplaintlffshave  g.  A*  Affected  ha  BtaU  LaMt-  A/t&tBea>rd. 
a  cause  of  action,  affect  the  merits  of  tbe  con- 
trover^,  and  not  the  jurisdiction  of  the  circuit  37,  ^  gtate  statute  cannot  confer  Jurlsdio- 
court    Bt.  Loui*  A  S.F.B.Co.t.  MeBride.  tion  upon  a  circuit  court  of  the  United  States- 
™"  in  contravention  of  the  atatnles  defining  and 

16.  A  federal  court  has  no  Jurisdiction  of  a  limiting  Its  jurisdlcUoo.    Parher  t.  Ormtbg. 

mit  in  equity  In  which  a  claim  only  cognlza-  6H 

He  at  law  Is  united  with  a  claim  for  equitable  38.  A  recital  of  dUsmsUp  in  a  remittitur 

relief.    Seoa  y.  NeOy,                                858  fljed  for  the  purpose  of  sbowlng  Jnrladiclional 

19.  Tbe  jurisdiction  of  a  court  of  chancery  tacts  ia  not  lotBdent  to  Talidite  a  judgment 
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Banks;  Bills  and  Notm. 


8ANK8.    See  also  Afpbal  Aja>  Ebbob,  9; 
Ck>xjRTS,  21;  Tazbs.  15-18. 

1.  When  directors  of  a  Dational  bank  vote 
an  increase  of  its  capital  stock  and  giye  its 
stockholders  the  right  to  take  the  new  stock, 
the  fact  that  some  of  the  new  stock  is  not  taken 
ffives  a  particular  stockholder  no  right  to  repu- 
•oiate  the  new  stock  taken  by  him  and  recover 
back  from  the  bank  the  amount  paid  therefor. 
2'aciJU  NaU  Bank  ▼.  Baton,  702;  Thayer  v. 
Butler,  711 

2.  A  stockholder  who  pays  to  a  bank  the 
'money  for  shares*  of  its  new  stock,  and  takes 
a  receipt  on  account  of  subscription  to  new 
stock,  and  is  entered  in  the  stock  book  as  a 
stockholder,  and  a  stock  certificate  made  oat 
which  he  never  calls  for,  is  a  stockholder  as 
to  such  new  shares.  id. 

8.  Where  a  person  receives  from  a  bank  a 
•dividend  on  stock  which  he  denies  owning,  he 
should  restore  the  dividend  to  the  bank.  He 
-does  not  free  himself  from  liability  for  it  by 
^vinff  his  check  on  the  bank  for  the  sum  to 
the  afleged  true  owner.    Finn  v.  Brawn,    986 

4.  A  person  acting  as  director  and  vice- 
president  of  a  nationiu  bank  violates  the  law, 
if  he  does  not  own  at  least  ten  shares  of  the 
stock.  Id. 

5.  A  director  who  also  is  vice-president  and 
acts  as  cashier  of  a  national  bank  cannot  shield 
himself  from  liability  by  alleging  ignorance  of 
what  appears  by  the  books  of  which  he  has 
•charge.  Id, 

6  A  vice-president  who  is  also  cashier  of  a 
bank  can  transfer  on  its  books  to  the  true 
owner  stock  which  has  been  wrongfully  placed 
on  the  books  to  himself  as  owner;  and  if  he 
.allows  Uie  stock  to  stand  in  his  own  name  on 
the  books  until  the  bank  fails,  he  cannot  re- 
pudiate the  ownership  of  the  stock.  i% 

7.  Directors  of  a  national  bank  are  not  in- 
surers of  the  fidelity  of  its  agents  whom  they 
have  appointed,  and  are  not  responsible  for 
losses  resulting  from  the  wrongful  act  or  omis- 
sion of  other  directors  or  agents,  unless  the 
loss  is  a  consequence  of  their  own  neglect  of 
-duty.    Br%gg$  ▼.  Spaulding,  662 

8.  Bank  directors  are  not  trustees  in  a  tech- 
nical sense;  the  relation  between  the  corpora- 
tion and  them  is  rather  that  of  principal  and 
^gent,  so  far  as  creditors  are  ooncemed.      id 

9.  DirectoTB  of  a  bank  must  exerdse  ordi- 
narr  care  and  prudence  in  the  administration 
•of  the  affairs  of  a  bank, — such  degree  of  care  as 
ordinarily  prudent  and  diligent  men  would  ex- 
ercise; and  in  determining  tnat,  the  restrictions 
of  the  statutes  and  the  usages  of  business  are 
to  be  taken  into  account.  Id. 

10.  A  resignation  of  a«bank  director,  orallv 
made  to  the  president,  is  sufficient  when  it  is 
trade  on  the  sale  of  his  shares  of  the  stock. 

Id. 

11.  A  president  of  a  bank  Is  guilty  of  no 
want  of  ordinary  care  in  acting  upon  a  leave 
-of  absence  granted  to  him  for  one  year  on  ac- 
-count  of  ill  health,  and  is  not  to  oe  held  for 
neglect  of  duty  because  he  did  not  resign. 

12.  Knowledge  of  all  the  affairs  of  a  bank, 
•or  of  what  its  books  and  papers  would  show, 
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cannot  be  imputed  to  a  director  for  tba 
pose  of  charging  him  with  a  liabOily. 

18.  Directors  of  a  bank  are  entitled  to 
mit  the  banking  business  to  their  duly  au- 
thorized officers;  but  this  does  not  absolv« 
them  from  the  duty  of  reasonable  supervteioa; 
nor  ought  they  to  be  shielded  from  liability 
because  of  want  of  knowledge  of  wrongdoiog, 
if  that  ignorance  is  the  result  of  gross  Inat- 
tention, li. 

14.  Directors  of  a  bank  are  not  guiltv  of 
negligence  in  allowing  its  preeidenC  wbost 
character  and  financial  standing  are  ffood.  to 
remain  in  charge  of  the  bank  and  in  the  man- 
agement of  its  concerns.  Id, 

15.  Directors  of  a  bank  are  not  liable  upos 
the  ground  of  want  of  ordinary  care,  because 
thev  did  not  compel  the  board  of  directors  to 
make  an  investigation,  or  make  one  tbeoiaelves 
individually,  of  its  assets  and  affairs,  or  be- 
cause they  did  not  prevent  loss  by  putdng  the 
bank  into  liquidation,  within  ninety  days  after 
they  became  directors.  Id, 

16.  A  director  ctfnnot  be  made  liable  for 
the  debts  of  a  bank,  for  an  error  or  miaBtat»> 
ment  innocently  made  by  him  In  a  report  of 
the  condition  of  the  iMUdk.  H, 

17.  Where  a  state  bank  in  New  York  or- 
ganizes as  a  national  bank,  and  takes  proceed- 
ings to  retire  its  circulating  bills  Issued  whUe  a 
state  bank,  it  is  not  released  from  paying  such 
bills  by  the  Statute  of  Limitations  of  the  BtatcL 
or  by  N.  Y.  Laws  1859,  chap.  2361  MttropoU^ 
tan  I^at.  Bank  v.  Claggett,  841 


la  The  National  Banking  Act  is  an 
bling  Act,  and  a  national  iMmk  organized  nn- 
ier  it  cannot  rightfully  exercise  any  powers 
except  those  expressly  granted  by  that  Act,  or 
such  incidental  powers  as  are  neoeaaary  to 
carry  on  the  business  of  banking,  for  which  IS 
was  established.  Logan  County  Nat.  Bank  w. 
Tawnoend,  107 

19.  Although  the  National  Banking  Act 
mav  not  give  a  national  bank  an  absolmc 
right  to  retain  bonds  coming  into  Its  poasfiarioo 
by  purchase  under  a  contract  which  It  waa 
without  authority  to  make,  it  has  the  right  to 
hold  the  bonds  as  securi^  for  the  return  of 
the  consideration  paid  for  them;  but  wbea 
such  amount  Is  returned  or  tendered  ba<^  to 
It,  and  the  surrender  of  the  bonds  Is  demanded, 
its  authority  to  retahi  them  no  longer  exJata. 


See  alao  Gov- 
Stidbmob,  17-19; 


BILLS   AND  HOTE8 

FLiCT   OF  Laws,    7; 
NOTBS,  Ihdexto. 

1.  In  Illinois  a  partd  acceptanoe  of,  or  a 
parol  promise  to  accept  upon  a  sufiMeot  ooo- 
aderation,  a  bill  of  exchange,  is  binding  oo  tbo 
acceptor.    Hall  y.  OordeU,  9M 

2.  Where  one  of  two  makers  ci  a  proonlasof  y 
note  signs  it  as  surety  for  the  other  an  agree- 
ment between  the  bolder  and  the  principal 
maker  to  extend  the  time  of  paynent  ola- 
charges  the  surety,  if  made  wltlMNit  Us  con- 
sent; aiKl  such  dischamof  the  aoreCy  wttboos 
the  consent  of  the  tndoraer  dischargea  tba  in- 
doTser  also.    Bank  if  Unientewn  y.  Matkmt 

in.  iM,  141,  i4f  r.  & 


Cbuoxatioii— Duuais. 


S.  The  pTOTlalon  of  U.  S.  Rev.  Btat,  g  860, 
that  the  evideDce  of  a  pemon  shall  not  be  luea 
agmlnat  him  in  any  proceeding  for  a  crime  oi 
penalty  or  forfeiture,  doea  Dot  take  away  hia 
coDBtltuItonat  privilege  that  be  shall  not  be 
compelled  in  anj  criminal  cue  lo  be  a  niineaa 
against  himself.  {huTttttman  r.  SiUAeoek, 
1110 

4  A  wltneaa  Is  protected  by  the  conatita- 
tional  ptovinton  from  being  compelled  lo  dis- 
close the  ctTcunisiaiicee  of  nls  ofiease,  or  the 
sourcea  from  which  or  the  means  by  which  «vl- 
dence  of  its  commission,  or  of  his  conneclion 
with  It,  may  beobiatnedor  made  eflectual  tor 
Ilia  coDvIctioD,  Jd, 

5.  Inan  investigation  by  a  KTand  JDry  of  al- 
leged violalionsotthe  Act  of  CoDgiesa  to  Beg- 
ulaie  Commerce,  of  Feb.  4,  1887,  n^inst  a 
railway  comrftny,  a  person  engaged  id  com- 
mission  buaiaess  is  pnvileged,  under  the  Fifth 
Amendment  lo  the  Conatiiution,  from  answer- 
ing aa  a  wltnesa  as  to  whether  he  had  obtained 
a  rale  of  transportation  of  grain  on  any  rail- 
road coining  from  a  pointoulside  of  the  State, 
leas  than  the  tarlS  or  open  rale,  and  queationa 
of  a  similar  cbamcter,  II  he  decllnea  to  answer 
on  tbe  ground  that  his  answer  might  tend  to 
criminate  him.  Id. 

6.  A  slstutory  enactment  mnat  afford  absb- 
lute  immunity  agHlDst  future  proaecutlon  for 
the  offense  to  which  a  criminating  question  re- 
iales,  in  order  to  supplant  the  constiluUonal 
privilege  of  a  person  to  refuse  to  be  s  wit- 
ness a^lnat  himself.  Id. 

7.  A  warrant  which  commands  the  aentence 
«f  death  to  be  esecnred  in  tbe  mode,  manner, 
and  way,  and  at  the  place,  by  law  prescribed, 
is  authority  for  the  conflDement  of  tbe  prlsou- 
«r,  as  well  as  for  the  Infliction  of  the  pena1» 
of  death.     JfeEltaijuy.  flrusA,  9T1 

8.  Tbe  qnestion  aa  to  the  exclusion  of  dtl- 
xens  of  tbe  African  race  from  the  lists  of  grand 
and  petit  Jurors,  because  of  their  race,  can  be 
raised  and  determined  by  the  trial  court  of  the 
Slate,  upon  ita  merits,  under  a  motion  to  aet 
wide  an  indictment.     Wood  v.  BruiA,       SOS 

9.  Where  a  Jury  In  a  criminal  case  Is  dia- 
«liarged  during  tbe  trial  and  defendant  anbae- 
quently  putoDtrlal  before  another  Jury,  he  Is 
not  thereby  twice  put  in  leopardy  within  the 
meaning  of  TJ.  B.  Const  6th  amend.  A'mmona 
v.  VniUdBUtU*,  968 

10.  Before  a  man  can'be  punished,  hta  case 
must  be  plainly  and  nnmiatakably  within  the 
statnte.     United  Btatei  t.  Brewtr,  190 

11.  A  sentence  authorized  for  a  single  of- 
fense, and  imposed  ander  an  indictment  with 
aeveral  cotiDt^  may  be  applied  to  any  count 
wblcfa  is  good.    Olaa4m  v.  Uniud  Stata,  OU 


A  local  usage  to  New  Orleans,  not  to  reln- 
■ure  the  whole  amount  of  the  original  insur- 
ance, cannot  affect  a  contract  made  elsewhere. 
ifu.  a>.  iffNurth  Ameriatj.  EOeraia  Int.  Oo. 


MAGEa 

Profits  may  be  recovered  as  damages  for 
breach  of  a  contract,  where  they  are  not 
ffLsin  or  remote,  or  where,  from  tbe  terms 
lie  contract  itself  or  the  special  circum- 
ces  under  which  it  was  made,  it  may  be 
onabty  presumed  tliaE  they  were  within 
Intent  and  mutual  understanding  of  both 
ies  at  the  time  the  contract  was  made. 
lard  V.  Stillwea  &  B.  Jffg.  Go.  147 

Anticipated  profits  of  a  mlllowner  from 
ding  wheat  into  flour  and  selling  thesame, 
:b  be  would  have  made  had  the  mUl  been 
pleted  at  the  time  agreed  upon  in  a  con- 
i  for  tbe  construction,  cannot  be  recovered 
images  for  the  delay.  Id. 

A  Judfcment  In  the  drcait  court  for  f  100 
a]  and  $500  exemplary  damagea  against  an 
eaa  company  for  failure  to  deliver  election 
ita.  In  consequence  of  which  plaintiff  lost 
election,  for  which  he  claimed  damsfrea 
he  value  of  the  tickets  and  expenses  $mi. 
nental  aoguish  and  suffering  f8,000,  i 


.nd  that  damages  Co  injury  of  the  feelings 
I  not  recoverable,  and  that  tbe  oiber  dam- 
clalmed  were  not  enough  lo  give  Che  dr- 
court  Jurisdiction, — affirmed  by  a  divided 
L  FOeifie  Skcp.  Co.  \.  MtDaiteU.  767 
'Whereplalntiff  owns  two  patents,  he  can- 
n  a  suit  on  the  later  one  recov«  damages 
he  infrinaement  of  the  earlier  one, which  la 
made  the  oaals  of  the  action,  although  Uie 
bination  of  tbe  earlier  patent  is  substan- 
r  contained  In  the  later.  MeOreary  v. 
uytainM  Ga-nal  Oo.  817 

lu  estimating  the  proflta  the  defendant 
nade  by  the  nse  of  the  plaintiff's  paiented 
ce,  where  aucb  device  is  a  mere  impruve- 
tupon  what  was  known  before  and  waa 
I  to  the  defendant  to  use,  the  plaintiff  Is 
:ed  to  snch  profits  as  have  arisen  from  the 
>f  the  improvement  over  what  the  defend- 
mlght  have  made  bv  the  ose  of  that  or 
r  devices  without  sncn  improvements.  Id. 
Where  the  entire  val  ue,  aa  a  marketable 
le,  of  a  machine,  la  properly  and  legally 
botable  to  the  patented  inveution  of 
itjlt,  he  ia  entitled  in  an  action  for  in- 
;ement  to  recover  the  entire  profit  of  the 
nfactore  and  sale  of  the  machine  t^  de- 
ant,  Crotby  Bteam  Oagt  A  V.  Oo,  ^, 
mdaUdaafetf  Fate  Oo.  809 


Id. 

In  eatlmating  tbe  [voflts  made  by  the  in- 
ter of  a  patent,  tb«  comparison  must  be  be- 
n  the  patented  invention  and  what  war 
vn  and  open  to  tbe  public  at  and  befora 
late  of  the  patent.  MeOrear)/  v.  Ptnnt]^ 
a  Ganai  Oo.  81? 

In  a  suit  in  equity  for  tbe  iofringemeni 
:ttera  patent,  tbe  amount  of  profits  to  itt 
rered  from  defendant  ia  not  affected  b;* 


DaICS— DUTIBS. 


the  patentea  inyentioD.     OroibySUam  Oage 
db  v.  Co.  y.  CoMoKdated  Safety  Valve  Co.    809 

DAMS.    SeeEMnrENT  Domain,  8,  4. 

DEED.    See  Acknowledgment;  Estoppel, 
1;  Taxes,  81,  88. 

DtiFINITIONS.     See   also  Appeal  and 

EbBOB,  12;  MOBTGAGE,  5. 

1.  A  tbing  Is  appurtenant  to  something  else 
only  when  it  stands  in  the  relation  of  an  inci- 
dent to  a  principal,  and  is  necessarily  connected 
with  the  use  and  enjoyment  of  the  latter.  Of 
two  parcels  of  land,  one  cannot  be  appurtenant 
to  the  other.    Humphreys  v.  McKiseock,     478 

2.  The  word  "month/'  in  contracts  or  stat- 
utes, means  a  calendar,  not  a  lunar  month. 
Guaranty  Trust  db  8.  D,  Co,  v.  Qreen  Cow 
Springs  db  M.  B  Co.  116 

8.  Objections  to  unobjectionable  questions 
put  to  a  witness  on  taking  his  deposition  and 
to  answers  responsive  thereto,  which  were  not 
hearsay,  are  frivolous.  Oregory  Consol.  Min. 
Co.  V.  Starr,  716 

DEMONSTRATIVE  EVIDENCE.  See 

DlSCOYEBT  AND  INSPECTION. 

DESCENT  AND  DISTRIBUTION. 

1.  Agreements  between  heirs  dividing  the  es- 
tate, which  are  fair  to  all  interested  and  have 
been  acted  upon  and  acquiesced  in  by  every- 
one concerned  for  a  long  period,  should  be  the 
basis  of  final  settlement  between  the  heirs.  Al- 
bright V.  Oyster,  S84 

2.  One  who  has  succeeded  by  inheritance  to 
the  estate  of  his  mother  occupies  the  same  po- 
sition as  to  it  as  she  would  have  done  had 
she  lived.     Cross  v.  AUen,  848 

8.  In  Louisiana  an  heir  with  benefit  of  in- 
ventory, which  is  the  privilege  Of  being  liable 
for  the  debts  of  the  succession  only  to  the  value 
of  the  effects,  is  bound  only  to  the  amount  the 
estate  was  worth  at  his  ancestor's  death;  but 
he  is  bound  to  that  extent.  Mellen  v.  Buck- 
ner,  199 

DIPLOMATIC     AND    CONSULAR 
OFFICERS. 

1 .  The  American  consular  tribunal  in  Japan 
has  jurisdiction  to  try  and  sentence  an  Ameri- 
can seaman  for  the  crime  of  murder  committed 
on  board  of  an  American  ship  in  the  harbor  of 
Yokohoma  in  that  Empire.    Boss  v.  Meln^fre, 

681 

2.  It  is  no  valid  objection  to  a  trial  of  a  fel- 
ony by  a  consular  tribunal,  that  the  tial  takes 
place  without  an  indictment  by  a  grand  jurv, 
and  that  the  accused  cannot  have  a  jury  on  the 
trial  of  the  offense.  Id. 

8.  The  guarantees  which  the  Constitution  af- 
fords against  accusation  of  capital  or  infamous 
crimes,  except  by  indictment  by  a  grand  jury, 
and  for  a  trial  bv  a  jury  when  thus  accused, 
apply  only  to  citizens  and  others  within  the 
United  States,  or  who  are  brought  there  for 
trial  for  alleged  offenses  committed  eleewheie. 


and  not  to  residents  or  lemporaiy 
abroad,  who  are  tried  bj  oonsular  tribnask. 

4.  The  provision  in  the  treaty  of  1857  bi- 
tween  Japan  and  the  United  Statea,  tttf 
Americans  committing  oflfenaea  in  Japan  diaD 
be  tried  bv  the  American  oonaal-geDenl  or 
consul,  and  be  punished  aooordins  to  Amerioo 
law,  continued  in  force.  notwitbataodiBg  tke 
subsequent  treaty  with  Japan  of  July  29,  1896l 

6.  The  provision  of  U.  8.  Rev.  Stat,  g  7^ 
that  the  trial  of  all  offenses  committed  on  the 
high  seas  shal>  be  in  the  district  where  the  of- 
fender is  found  or  into  which  he  shall  be  tx& 
brought,  does  not  exclude  the  Juriadictioo  of 
the  consular  tribunal  to  try  a  similar  offense 
committed  in  a  foreign  port  in  which  that  txi- 
bunal  is  established,  where  the  offender  is  not 
taken  to  the  United  States.  K 

DISCOVERY  AND  IHSPEC^TIGX. 

In  a  civil  action  for  an  inlory  to  the  persoo. 
the  court,  on  application  of  the  defendant  tod 
in  advance  of  the  trial,  has  no  \eaX  nAi  or 
power  to  order  the  plaintiff,  without  his  or 
her  consent,  to  submit  to  a  sureical  ezamioa 
tion  as  to  the  extent  of  the  injury  sued  for. 
mUm  P.  B.  Co.  V.  Bot^ford,  794 

DISMISSAL.    See  Aonoir  cm  Suir,  & 

DRAINS  AND  SEWERS. 

A  dty  is  not  liable  for  a  faflure  to  collect 
assessments  to  pay  for  drainage  therein  or  for 
the  work  done,  where  the  duty  and  power  of 
doing  the  work  and  collecting  the  aasessmcBt* 
were  not  entrusted  to  the  municipality,  bat  to 
an  official  board  created  by  law.  Adbr  t. 
New  Orleans,  ISl 

DUE  PROCESS.    See  Appeal  ahd  Eb- 
BOB,  27;  CoNBTiTDnoHAi.  Law.  5-7. 

DUTIES.    See  also  AnMTBAT.ir.  t. 

1.  An  invoice  of  merchandise  impoiKd 
from  a  foreign  country  in  August,  186V. 
whether  dutiable  or  not,  must  oonform  to  the 
requirements  of  U.  8.  Rev.  Stat  g§  2858, 2dS. 
^.    Phol^  y.  Siegfried.  W^ 

2.  Under  the  Act  of  Congress  of  1883,  boxr* 
or  coverings  of  any  kind,  not  of  a  msttfial  or 
form  designed  to  evade  duties  tbersoo.  bni 
designed  to  be  used  in  the  bona  fide  trai»- 
portation  of  the  goods  to  the  United  Stito. 
are  not  subject  to  doty.  Meigeme  t.  Bmut 
stein,  1I» 

8.  The  dutiable  dssaiflcatioB  of  aitirkt 
imported  must  be  ascertained  by  an  ezamiBi 
tion  of  the  imported  article  itself,  io  the  coo 
dition  in  which  it  is  imported.  WoHkiH^^ 
V.  BMins,  181;  Dwi^  y.  MerriU.  4» 

4.  Where  the  question  as  to  the  dasriftrs 
tion  of  an  article  Is  one  of  doubt,  ths  court 
will  resolve  that  doubt  in  fayor  of  the  Impor. 
er,  shice  the  intentioo  of  Congress  to  impow 
a  higher  duty  should  be  exprMsed  in  dear  tsJ 
unamttoioos  language.  AmerieBn  Het  4  T 
Oo.  y.  wortkinfftSu,  Si 

6.  Where  OoQiDeM  has  desifnatedaasiikk 


Easements— Equftt. 


ijij  ft  specific  name  and  imposeda.  duty. upon 
lit,  geDera]  terms  in  the  same  Act,  thonirh  suf- 
-fldently  broad  to  comprehend  su^  article,  are 
^ot  applicable  to  it  Id, 

6.  In  fixing  the  classification  of  goods  for 
the  payment  of  duties,  the  name  or  d^ienation 

•of  the  goods  in  its  known  commercial  sense 
will  control  their  classification  without  regard 
to  their  scientific  designation,  the  material  of 
which  they  may  be  made,  or  the  use  to  which 
th^  may  be  applied.  Id. 

7.  "  White  hard  enamel,"  not  being  used 
•exclusively  for  the  making  of  faces  of  watch- 
-diiLs,  does  not  come  within  the  designation  of 

"watch  materials"  in  the  Tariff  Act,  although 
it  was  imported  for  use  in  making  watch- 
dials  and  was  in  fact  so  used  after  being 
ground.     Worihington  v.  Bobbins,  181 

8.  To  place  articles  among  those  designated 
.as  enumerated  in  the  Customs  Acts,  it  is  not 

necessary  that   they   should   be    specifically 
mentioned;  it  is  sufficient  that  they  are  desig- 
nated in  any  way  to  distinguish  them  from 
•other  articles,    mason  y.  Robertson,  293 

9.  Bichromate  of  soda  is  a  chemical  com- 
pound and  salt,  and  dutiable  under  the  Cus- 
toms Act  1883,  schedule  A,  at  25  per  cent  ad  f)a- 

•lorem.  Id. 

10.  Congress,  in  imposing  a  duty  upon  ffill- 
ing  twine  so  nomine,  mtended  that  the  arncle 
which,  for  many  years  before  the  Act  was 
passed,  was  imported  under  that  name  and 
was  so  designated  in  price  lists  and  trade  cir- 
culars, and  was  intended  for  the  manufacture 
'Of  gill  nets,  should  be  classified  as  such,  not- 
withstanding it  is  in  fact  linen  thread,  and, 
when  intended  for  sewing  purposes,  is  inyoiced 
and  entered  as  linen  thread.  American  Net  A 
T.  Co,  V.  Worihington,  821 

11.  Linen  thread,  when  imported  as  gilling 
for  the  manufacture  of  gill  nets,  is  liable  only 
to  the  duty  of  25  per  cent.   -  Id. 

12.  Reference  to  the  proceedings  of  Con- 
gress may  be  made  to  inform  the  court  of  the 
•exigencies  of  the  fishing  interests  and  the  rea- 
:«ons  for  fixing  the  duty  on  gilling  twine  at  a 
•i^rtain  amount.  Id. 

18.  Completed  iron  rails  which  had  neyer 
been  in  actual  use,  and  which  were  several 
jrears  old  and  somewhat  rusty,  are  dutiable 
at  70  cents  per  100  pounds,  under  U.  S.  Rev. 
Stat.  §  2504,  schedule  E,  as  "iron  bars  for  rail- 
Toads  or  inclined  planes,"  although  not  of  the 
style  in  use  in  this  country,  and  although  im- 
ported for  the  purpose  of  breaking  them  up 
■-and  remanufacturing  them.  Dtoight  y.  Mer- 
ritt,  t  450 

14.  Customs  Act  1888  having  provided  for 
a  lower  rate  of  duty  on  goods  composed  partly 
-of  wool,  manufacturers   have   the  right   to 

manufacture  goods  with  a  small  percentage  of 
-cotton,  for  the  purpose  of  making  them  duti- 
:able  at  the  lower  rate.    Seeberger  v.  Fartceli, 

297 

15.  Under  the  Customs  Act  of  1888,  goods 

cmade  of  94  per  cent  in  bulk  of  wool  and  6  per 

cent  in  bulk  of  cotton  come  within  the  de- 

•ascription  of  goods  composed  in  part  of  wool, 

otnd  are  dutiable  only  as  such.  Id. 

16.  Goods  almost  wholly  of  wool,  with  only 


from  2  to  5  per  cent  of  cotton,  not  distinguish- 
able in  appearance  from  goods  whoUy  of  wool, 
the  cotton  in  them  being  only  discoverable  by 
chemical  analysis, — are  goods  composed  in 
part  of  wool,  within  the  Customs  Act  of  1888. 
Magone  y.  Luekemeyer,  298 

17.  Persons  are  not  prohibited  from  so  manu- 
facturing goods  as  to  conform  to  a  lower,  in- 
stead of  a  higber,exaction  of  the  tariff,  although 
they  adopt  a  technical  device  on  purpose  to 
escape  the  higher  rate.  Id. 

18.  Where  goods  contain  a  small  percentage 
of  cotton,  evidence  that  they  are  bought  and 
sold  as  all-wool  goods  is  not  admissible  to  en- 
hance the  duty  on  them.  Id. 

EASEMENTS.    Bee  Dbfinitionb,  1. 
ELEVATOR.    See  MoRTaAOB,  3,  4. 

EMINENT  DOMAIN. 

1.  The  improvement  of  the  navigation  of  a 
river  is  a  public  purpose,  and  the  sequestration 
or  appropriation  of  land  or  other  property  for 
such  purpose  is  a  proper  exercise  of  the  au- 
thority 01  the  State  under  its  power  of  eminent 
domain.  Kaukauna  Water-Power  Co.  v.  Green 
Bay  db  M.  Canal  Co.  1004 

2.  It  is  beyond  the  competency  of  the  State 
to  appropriate  to  itself  the  property  of  individ- 
uals for  the  sole  purpose  of  creatmg  a  water- 
power  to  be  leased  for  manufacturing  pur- 
poses. Id, 

8.  If  in  the  erection  of  a  public  dam  for  a 
public  purpose  there  is  necessarily  produced 
a  surplus  of  water  which  may  be  used  for 
manufacturing  purposes,  the  State  ma^  retain 
to  itself  the  power  of  controlling  or  disposing 
of  such  water  as  an  incident  of  its  right  to 
make  such  improvement.  Id. 

4.  A  riparian  owner  is  entitled  to  compeDsa- 
tion  for  his  land  taken  for  a  public  dam  and 
embankments,  and  for  the  overflow,  and  for 
water  diverted  from  its  natural  course  or  from 
the  uses  to  which  he  would  otherwise  be  en- 
titled to  devote  it.  Id. 

5.  In  proceedings  under  the  Eminent  Do- 
main Act  of  Illinois,  where  there  is  a  trial  by 
jury  as  to  the  amount  of  damages  to  be  recov- 
ered by  the  landowner,  his  right  to  the  dam- 
ages found  by  the  verdict  should  be  settled  by 
the  Judgment,  and  not  left  open  to  further  in- 
quiry.    Convers  v.  Atchison,  T.  db  8,  F,  B.  Co. 

11,63 

EQUITT.  See  also  Affeal  Aim  Erbor, 
115;  Contracts,  20;  Courtc,  19;  Publio 
Lands,  81. 


1.  A  court  of  equity  has  Jurisdiction  to 
tablish  a  lost  deed,  although  in  an  action  at 
law  proof  of  the  loss  can  be  made.  Simmons 
Creek  Coal  Co.  y.  I}oran,  1063 

2.  A  suit  in  equity  cannot  be  sustained  in  a 
federal  court,  where  there  is  a  plain,  adeauate, 
and  complete  remedy  at  law.  8eoit  y.  Ifeely, 
358;  Smyth  yiNew  Orleans  Canal  db  Bkg.  Co. 

891 

8.  Dismissal  in  the  circuit  court  of  a  suit  in 
equity  for  an  account  and  payment  of  the 
profits  realized  by  defendant  from  the  unlaw- 
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ESTOFPBL;  EvmiEHCi,  L 


fnl  making,  using,  and  seUiDg  of  a  patented 
inventioD,  and  for  the  recovery  of  damages 
which  the  complainant,  the  assignee  of  the 
patent,  has  sustained  therehy,  ana  for  an  in- 
junction upon  the  ground  that  the  complain- 
ant has  a  plain,  adequate,  and  complete  remedy 
at  law.  without  passing  upon  the  validity  of 
the  platent, — affirmed  m  the  Supreme  Court 
of  the  United  States  by  a  divided  court  West- 
ern EUctrie  Co,  v.  Reedy,  748 

4.  Dlegal  and  fraudulent  use  of  ancient 
grants,  and  illegal  proceedings  of  the  land  de- 
partment, do  not  create  a  case  for  equity,  as 
all  facts  as  to  title  can  be  shown  in  an  action 
at  law.  Bmyth  ▼.  New  Orleans  Canal  dk  Bkg, 
Co.  891 

5.  A  suit  in  e<}uity  will  lie  to  restrain  the 
enforcement  of  a  judgment  by  reason  of  an  in- 
dependent equity,  which  admits  the  validitv 
of  the  judgment,  but  gives  reason  why  ft 
should  not  be  enforced.  Johnson'v.  Bt*  Louis, 
I.  M.  d>  8.  B.  Co.  875 

6.  Any  fact  which  clearly  proves  it  to  be 
affainst  conscience  to  execute  a  judgment,  and 
of  which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law,  or  of  which 
he  might  have  availed  himself  at  law,  but  was 
prevented  by  fraud  or  accident  unmixed  with 
any  fault  or  nej^ligence  in  himself  or  his 
agents,  wiU  justify  an  application  to  a  court 
(3  chancery.    Marshall  v.  Holmes,  870 

7.  A  court  of  equity  takes  jurisdiction  of  all 
questions  with  respect  to  the  property  as  an- 
cillary to  its  lurisaiction  over  the  main  case. 
The  dismissal  of  a  petition  does  not  neces- 
sarily involve  a  dismissal  of  the  cross-petition, 
and  the  court,  having  jurisdiction  of  the  entire 
proceeding,  may  proceed  to  do  complete  jus- 
tice between  the  parties.  BunJUnoer  OH  Co, 
V.  Wilson,  1086 

8.  A  clearly  established  misapprehension  of 
the  law  by  a  surety  creates  a  basis  for  the  in- 
terference of  a  court  of  equity,  resting  in  dis- 
cretion to  be  exercised  only  in  a  flagrant  case, 
to  relieve  him  from  a  liability  he  aid  not  in- 
tend to  assume.    Qristoold  v.  Mazard,        678 

ESTOPPEL.    See  also  Bohds,  4^  6;  Notbb, 
Index  to. 

1.  The  grantee  in  a  deed  of  conveyance  is 
not  estop]!^  to  deny  the  title  of  his  grantor. 
Bybee  v.  Oregon  db  C.B.  Co,  805 

2.  The  doctrine  of  estoppel  exists  only  where 
there  is  an  obligation  to  restore  the  possession 
of  the  land  upon  certain  contingencies, — such, 
for  instance,  as  exists  between  landlord  and 
tenant,  or  mortgagor  and  mortgagee.  Id. 

8.  If  a  stranger  to  a  contract  conduct  himself 
in  such  manner  aa  to  lead  a  party  to  the  contract 
to  believe  that  he  has  made  the  contract  his 
own,  and  his  acts  are  only  explicable  upon  that 
theorv,  he  will  not  be  permitted  afterwards  to 
repudiate  its  obligationa.  Wiggins  Ferry  Co 
▼.  Ohio  AM.KCo.  1055 

4.  A  railway  company  which  received  town 
bonds  in  payment  for  its  stock  and  sold  them, 
receiving  and  retaining  the  purchase  price,  can- 
not aitiJiKX  to  a  decree  in  favor  of  the  holder  of 
the  boDda  against  the  town,  that  it  transfer  to 
Um  the  ito^  received  for  tnch  bonds,  which 
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have  been  adjudged  to  be  void.     JBBarfig. 
T,  B.  Co.  V.  Wadi^  til 

6.  A  purchaser  of  ft  railroftd  npoo  a  Bort 
gage  foreclosure  sale  under  a  decree  wUek 
provided  for  the  paymeot  of  the  woAnri 
certificates  prior  to  the  paymont  of  the  bood» 
secured  b^  the  mortgage  f oreeloeed  is  estopped 
from  setting  up  the  claim  of  tiie  bondboUm 
against  the  priority  of  the  leceiTerB'  certifi- 
cates.   KneelandY.Luee,  810 

6.  Under  the  statute  of  Kentucky,  a  persoo 
dealing  with  a  corporation  and  sued  on  a  coo 
tract  made  with  it  cannot  defend  on  the  giooiid 
of  a  want  of  legal  organization  of  the  corp^ 
ration.    SandlqfY.  i^U,  227 

7.  The  principle  of  ratification  hy  laches  or 
delay  is  applicable  to  a  municipal  oorpontioii, 
— such  as  a  county.  Boons  Cklun^  t.  BufUng- 
ton  AM,  B,B.  do.  $l» 

8.  In  an  action  on. a  life  insurance  pdicj, 
plaintiff  is  not  estopped  from  claiming  that  tie 
death  of  the  insured  was  caused  otherwise  thu 
by  suicide,  by  the  statements  and  cminiom. 
contained  in  the  proofs  of  death,  that  the  caim 
of  death  was  mental  aberration,  where  the 
statements  were  based  on  heaiai^.  MsmsBoi, 
Asm,  v.  Ba/rgent^  'Vi9k 

EVIDENCE. 

L   PBl2BUHPnOirB  AHD  BUBDEHT  <Mr  PbOQT. 
IL   DoOUMmiTABT  EviDKNOK, 
nL   PaBOL  COKCBBinHO  WRITDfOiL 

lY.  Opinions;  DscLABATiONa 
y .  Releyanct  and  Matkbialttt. 
YL  Weight,  Effect,  abd  Sufficuutot. 


See  also  Dibooyebt  ahd 
Index  xa 


L  PBBSUIffFTXONB    AND    BUBDKV  OF  PbOQT. 

1.  The  burden  of  proof  lies  on  thepeisoo 
who  wishes  to  support  his  caae  l^  a  particohr 
fact  which  lies  more  peculiariy  within  bis 
knowledge,  or  of  which  he  ia  rappoaed  to  be 
coirnizant.  8dma,  B,  A  D.  B.  Oo.  t.  Umitti 
States,  im 

2.  In  equity  proceedings  a  partT  must  proie 
all  the  facts  necessary  to  bia  rights  except  » 
far  as  they  are  admitted  by  the  advene  paitv. 
Henderson  y.  Cofbondak  Good  dk  0.  Co.     W 

8.  The  burden  of  proof  ia  on  defeodaot  ia 
an  action  on  a  policy  to  prove  the  facia  alleged 
in  avoidance  of  it.    .Mma  L.  Ine.  Ok  v.  WVrtf. 

tn 

4.  In  an  action  for  Infringement  of  a  palest, 
if  defendant  gives  proof  tending  to  sSbam  that 

ClaintUTs  patent  was  antidpalra,  H  is  tueom- 
ent  on  plaintiff,  ia  rebuttal.to  ahow  that  bis  ia- 
vention  was  first  OUnrk  Jlkrtad  Oo.  ▼•  WB- 
UtnanHo  Linm  Cb. 


6.  One  seeking  to  eharge  a  principal  fora 
contract  made  by  bia  agent  baa  the  budea  to 
prove  the  agenra  authoritr;  it  is  not  for  the 
principal  to  disprove  it  'Aie  bmden  isoo  thr 
pUdntm.    8ehut»  y.  Jordan^  70^ 

6.  An  accident  to  a  paswnger  is  prima  fada 
evidence  of  negligence  on  the  part  of  the  car- 
rier; and  the  passenger  being  mmsflf  ia  tba 

m.  140. 141, 14S  u  & 


EnssRCB,  n.,  nL 


cierdie  of  duecare,  tbebnrden  Uien  leaU  U] 
the  curler  to  bLow  tbat  Its  wbole  daty  ' 
perfonned  and  tbat  the  Injur;  nu  aoavol 
ble  by  bDmao  foresight.  QUaon  t.  Virgi 
Midland  R,  do. 

I.  The  burden  of  proof  la  upon  defend 
to  sbow  coDtributory  negligeoce  of  plslni 
Inland  d  .9.  OmutiTyi  Co.  t.  Tolmn, 

8.  In  an  action  afcafnat  a  cashier  as  a  slo 
bolder  of  a  nalional  bank,  he  ni)1  be  presKH 
to  have  kept  a  list  of  the  ibareholders  ant 
have  known  lis  contents.    Finn  ▼.  Broom, 

9.  Tbe  presumption  that  one  to  nbom  a 
ter  is  mailed  receives  ft  ta  not  a  prcsumpi 
of  law,  bul  one  of  fact,  and  la  not  conclual 
BindtFMn  v.  OarbondtUt  Ooal  A  0.  Co. 

10.  No  presumption  arises  that  a  persoi 
whom  a  leller  is  sent  by  mall  receives  it, 
less  he  resides  in  the  dty  or  town  to  which 
letter  Is  addressed. 

II.  Failureof  alenant todeny theallegal 
of  Ihe  bill  that  notice  or  ademaod  for  rent ' 
■ent  in  a  registered  letter  maLled  to  blm,  i 
of  a  reRlslry  return  receipt,  does  not  auLhoi 
an  Inference  of  penonal  servico  of  mcb 
mand  or  notice. 

12.  It  is  presumed  that  a  letter  properly 
rected  and  proved  to  have  been  put  into 
poslofflce  or  delivered  to  tbe  postman  reac! 
lis  destination  at  the  regular  time  and  wag 
oeived  by  Ihe  persontowbomltwasaddresc 
Sehvtt  v.  Jordan, 

IS.  Theprrsumptfonthatthepartytowb 
K  letter  mailed  was  addressed  received  it 
doe  course  of  mail  is  not  conclusive.  W^ 
tbe  usual  course  of  business  ti  tor  an  agen 
receive  his  prlndpal's  mail,  tbe  presumptlo 
tbat  the  agent  received  It  rather  than  the  p 
cIpaL 

14.  "^here  the  name  of  an  individual 
pears  on  the  slock  book  of  a  corporation  t 
■tockhulder,  the  presumption  Is  that  he  Is 
owner  of  the  slock;  and  in  an  action  aga 
blm  aa  a  stockholder,  tbe  burden  oF  rebutt 
tbat  presumption  Is  cast  upon  the  defendi 
i^'nn  V.  Brmen, 

15.  The  court.  In  tbe  absence  of  averm 
or  proof  to  the  (Xintrary,  will  not  asaume  t 
■tock  when  delivered  was  worth  par,  or  I 
•abstantial  value.     Fogg  v.  Blair, 

16.  The  bnrden  of  proof  Is  on  him  who 
sails  the  bona  fides  of  a  purchaae  of  coo] 
bonds,  payable  to  bearer,  befon  matur 
Knedaw  v.  Lawrtnoe, 

17.  An  agreement  for  extensloD  of  timi 
payment  of  a  note  cannot  be  inferred  from 
mere  payment  of  loierest,  where  tbe  bol 


the  old  one,  which  wa*  never  given.    Bati 
VnionUnen  v,  Maekeg, 

18.  Under  the  statute  of  Texas,  notes  an 
deed  of  trust  on  which  the  action  is  brouf 
described  in  the  complaint,  are  to  be  ta 
as  genuine  instrutnents,  without  proof,  w 
tbelr  execution  to  not  speclflcally  denied 
defendant  under  oath.  Molint  FUne  0», 
Webb, 


been  obtained  by  fraud,  the  presumption  aris- 
ing merely  from  the  possession  of  Ibe  Instru- 
ment, that  the  holder  in  good  faith  paid  valoe,. 
la  80  tar  overcome  tbat  fie  cannot  Iiave  Judg- 
ment unless  it  appears  affirmatively  from  3.1 
tbeevldence  that  he  In  fact  purchaaed  tor  value. 
Sing  T.  Doant,  9i 

30.  Aconiractof  purchase  of  goods  will  not 

be  implied  by  a  transfer  of  poxseasion  to  Ihe- 

purcbaaer,  when  such  (ranster  wassurreptitloua 

and  vitbout  Us  knowledge.    8e/iutt  v.  Jordan. 

705- 

SI.  One  is  not  entitled,  by  force  of  Act  of 
Congress  of  Harch  8,  1B77,  to  judgment,  upon 
proof  of  services  rende ted  by  him,  without  alsa 
showing  that  his  claim  was  not  paid  by  the 
Confederate  government;  tbe  burden  is  not  on 
the  Doited  Biatea  to  ^ow  such  payment. 
Seltna,  R.  A  D.  B.  Co.  t.  Vnittd  State*,      266- 

n.  DOOOMHHTABT  EnsBNCI. 

23.  In  an  accton  to  set  aside  deeds  as  a  cloud 
on  plaintiff's  title,  the  recitals  in  such  deeds  are 
not,  aa  against  plaintiff,  proof  of  tbe  (laymeDt 
of  the  purchase  money,  ammont  OtmIc  Chat 
Oo.  V.  Doran.  1068- 

SS.  Letters  received  by  plaintiff  through  tbn- 
mall  from  defendanla,  which  have  a  bearlng- 
upon  the  transaction  out  of  which  the  respect- 
ive claims  of  tbe  parties  arose,  are  admisaible- 
la  evidence,  on  tbe  part  of  plaintiff.  Bdmfc  v. 
Dartins,  476- 

24.  A  letter  from  one  officer  of  a  company  to 
another  Is  not  admissible  in  evidence  a^ost  a 
third  person  to  prove  tbe  truth  of  the  facto 
stated  tbereio.  Oregory  Contol.  Jtft'n.  (3>.  v. 
Starr,  715- 

25.  A  Judjrment  of  another  Stbte  Is  duly  au- 
thenticated by  the  attestaiion  of  the  clerk  and 
tbe  seal  of  tbe  court  afQied,  with  a  certificate 
of  the  presiding  Justice  that  the  attestation  is 
In  due  form.     Carpenter  v.  Strange,  Mt^ 

26.  Id  an  action  to  recover  back  duttea  Ille- 
gally exacted,  it  Is  not  error  to  receive  In  evi- 
dence a  paper  which  was  part  of  the  proceed- 
ings before  Ihe  reappratsers,  and  which  was 
put  Id  to  show  that  plaintiffs  bad  protested 
seasonably.    Sedden  v.  iwfin,  IIW 

in.  FASOL  OOHOBKIIIRS  Wbitinm. 

97.  Where  a  written  agreement  to  comfdete, 
hs  terms  cannot  be  varied  or  contradicted  by 
p«rol  evidence  of  a  contemporaneous  verbu 
nndentandlng.  Johntim  t.  St.  Louit,  I,  M.  A 
8.U.C0.  875- 

2a  When  a  written  contract  itself  upon  Its- 
facA  to  couched  In  such  terms  as  import  acom- 
[^iele  legal  obligation,  without  any  uncertalnty- 
as  to  the  object  or  extentof  the  engagement.  It 
to  conclusively  presumed  that  the  whole  en- 
gagement of  tbe  parties  and  Ihe  extent  and 
manner  of  tbelr  undertaking  were  reduced  to- 
writing.  Seitt  V.  Breuen  Refrigerating  MaA 
Oo,  887 


20.  A  collaleral  guaranty  as  to  a  n 
sold  cannot  be  proved  bv  parol,  where  there  to' 
oo  prelense  of  any  (raua,  accident,  or  mtolake, 
and  a  written  contract  to  in  all  respecu  imam- 
biguotia  n"*^  definite.  J^ 

1M» 


COHTBAOn. 


the  performanoe  of  a  public  daty,  to  impose  a 
fine  for  the  neglect  or  refusal  to  perforin  the 
duty,  does  not  exclude  the  power  of  the  court 
to  punish  for  contempt  for  disobedience  of  the 
'writ,  or  to  compel  obedience  to  the  writ  by 
imprisonment  until  compliance.    Delgado  v. 

Chatez,  678 

« 

CONTRACTS.  See  also  Appeal  axd  Eb- 
BOB,  85-88;  Coitfliot  of  Laws,  8;  Db- 
BCBirr  AND  DiSTBiBiinoN,  1;  Inbanb 
Pebbonb;  Notbs,  Indbx  tj;  Pbincipal 
«Ain>  AoBHT,  1;  Pxtblio  Laitds,  28,  24; 
Tbial,  7. 

1.  A  letter  demanding  payment  according  to 
the  terms  of  a  parol  contract  for  the  sale  of 
land,  endosinff  a  deed  InPufSciently  acknow- 
ledged containing  a  descriptioo  of  the  land,  and 
a  reply  by  letter  enclosing  a  deed  like  the  first 
one,  with  sufficient  certincate  of  acknowledg 
roent,  requesting  that  this  deed  might  be  exe- 
cuted, and  promising  on  receipt  of  it  to  for- 
ward payment, — is  a  sufficient  memorandum 
by  both  parties  to  take  the  else  out  of  the 
btatute  of  Frauds.    Bayne  ▼.  Wiggins,        144 

3.  The  provision  of  the  Statute  of  Frauds 
which  forbids  liability  upon  any  special  prom 
ise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  person,  unless  the  asreement 
is  in  writing,  does  not  apply  to  prombes  in  re- 
spect to  debts  created  at  the  instance  and  for 
the  benefit  of  the  promisor.    Danii  y.  Patrick, 

826 

8.  Whenever  the  main  purpose  of  the  prom- 
isor is  not  to  answer  for  another,  but  to  sub- 
serve some  pecuniary  or  business  purpose  of 
his  own,  his  promise  is  not  within  the  Statute 
of  Frauds,  although  it  may  be  in  form  a  prom- 
ise to  pay  the  debt  of  another.  Id, 

4.  Where  an  Act  of  Consress  requires  a 
railroad  company,  as  a  condition  of  ac({uiring 
any  rights  under  the  Act,  to  sign  and  file  a 
formal  acceptance  of  its  conditions,  the  subse- 
quent continued  possession  and  use  by  the 
companv  of  the  rights  conferred  by  the  Act 
will  make  it  subject  to  the  conditions  of  the 
Act,  although  no  formal  acceptance  be  made 
or  filed  by  the  company,  so  long  as  no  action 
is  taken  to  work  a  forfeiture  of  Qie  rights  con- 
ferred by  such  Act.  £^  PHnU,  M.  dt  M,  R 
Co,  V.  Oreenalgh,  71 

6.  Where  plaintilf  is  by  contract  appointed 
exclusive  vendor  of  defendant's  machines, 
which  he  is  to  purchase  from  defendant  at  a 
large  discount  and  cannot  sell  below  the  reg- 
ular retail  prices,  he  is  the  mere  agent  of  de- 
fendant to  sell  the  machines.  WuIcm  db  Q, 
Sefoing  Maeh.  Co,  v.  Bwing,  882 

6.  A  contract  of  service  which  states  no  time 
that  the  service  is  to  continue,  except  that  dur- 
ing the  first  year  certain  things  are  to  be 
done,  does  not  compel  a  continuance  in  the 
service  after  that  year.  Id, 

7.  In  a  contract  for  service  as  an  ajB^ent,  the 
clause  that  a  violation  of  the  spirit  oiUie  con- 
tract shall  be  su£Qcient  cause  for  its  abroga- 
tion is  not  equivalent  to  a  specific  provision 
that  the  contract  shall  continue  in  force  for  a 
given  number  of  years,  or  without  limit  as  to 
Ume,  unless  abrogated  for  sufficient  cause.  Id, 

8.  If  a  general  clause  be  followed  by  special 
1190 


words  which  accord  with  the  genecal  dsuK, 
the  deed  shall  be  construed  according  to  tte 
special  matter.    Boek  v.  Berkiiu,  814 

2.  An  agreement  by  a  railroad  company  that 
it  will  repair  all  damages  of  every  Aind  occa- 
sioned by  accident  or  casualty  to  oars  hired  by 
it,  during  the  continuance  of  the  hiring,  makfls 
it  liable  for  cars  destroyed  by  fire,  not  odIt 
while  they  are  in  actual  transit,  but  alao  white 
they  are  in  the  vards  and  sheds  to  be  deaaed 
ana  resupplied  for  another  trip.  Chicago^  8l 
L.  AN.  0.  B.  Oo.  V.  PuUman  Stmtkem  (hr 
Oo.  97 


10.  Damaj^  or  destruction  by  fire  is  a 

ualty  or  accident  within  the  meaning  of  a  cos- 
tract  by  a  railway  company  to  repair  all  dam- 
ages to  hired  cars  of  every  kind,  occasiooed  by 
accident  or  casualty.  Jd, 

11.  A  railroad  company  agreeing  to  be  liable 
for  lots  or  damage  from  accident  or  casualty 
to  cars  hired  by  it  is  not  liable  for  such  lo« 
or  damage  while  the  cars  were  in  the  eiduaive 
possession  and  control  of  the  lessor,  althouxfa 
they  were  in  a  repair  shop  set  apart  by  t&e 
lessee  from  its  depot  for  the  exclusive  use  of 
the  lessor.  M, 

12.  Abandonment  by  a  municipality,  with 
the  consent  of  its  contractor,  of  the  work  coo- 
tracted  to  be  done,  does  not  make  the  city 
liable  for  the  debts  of  the  contractor.  /Mbr  v. 
New  Orleans,  ISI 

18.  A  dty,  by  purchasing  from  ita  cootrao- 
tor  his  property  invested  and  his  rights  exiaa- 
ing  in  tne  contract,  does  not  assume  his  debca. 

Id. 

14.  Where  parties  engai^e  in  speculatiog  up- 
on the  rise  and  fall  in  prices  of  property  and 
in  gambling  in  dilferencea,  with  the  under- 
standing that  there  is  to  be  no  ddirery  of  the 
property,  but  merely  that  the  difference  shall 
be  paid  according  to  the  fluctuation  in  tlie  mar- 
ket, the  contract  is  a  wager;  and  both  it  and 
notes  given  in  consideration  of  the  oootnct 
are  void  imder  the  statute  of  nUnois. 
V.  Bice, 


16.  An  agreement  that  a  company  shall  hate 
the  exclusive  right  for  fifteen  years  to  furnish 
drawing  room  and  sleeping  cars  for  the  oae  of 
a  railroad  company,  and  that  the  latter  ahall 
not,  during  that  poiod,  contract  for  cars  of 
that  kind  with  anv  other  party,  is  not  void  at 
andnst  public  policy  or  as  in  restraint  of  trade. 
Chicago,  8t.  L.  A  N.  0.  B.  Oo.  f.  PmOmmn 
Southern  Oar  Oo.  97 


16.  Although  part  of  a  divisible 
n^ay  be  invalid,  yet  that  part  wbich^is  valid 
may  be  enforced.  M. 

17.  Where  there  is  a  contract  to  elect  ftllovr- 
ing  mill,  fttetter  from  the  owner  which  states 
that  Uie  miff  is  accepted  at  completed  except 
that  the  corn-rolls  do  not  work  rwht,  and  that 
when  the  oom-roUs  shall  do  satis&ctory  work 
the  owner  will  pay  for  tho  entire  work,  gives 
the  contractor  a  raasonaUe  tioM  to  perfect  the 
com-roUa.     V^n  Bkme  v.  eiHima  S  B.  JM'. 

18.  The  party  receiving  property  traasfcrred 
under  a  contract  merelv  fliol«ia  praWMfai 
may  be  made  to  reftmd  the  valoeof  that  whid 
it  has  acttially  received,  to  the  penon  froa 

IM  140. 141, 142  U.  & 


BzBcunoN— Fraud  and  Frauduleht  CoNvETAiroBfl. 

50.  That  a  gteamboat  on  a  calm  day  and  in  EXPRESS  COMPANIES.  See  OoM* 
caaooth  water  is  thrown  with  such  force  against         mbbcb,  Ow 

« wharf  properly  built  as  to  tear  up  some  of  _-„-^---^-,     ^      *  -r*^         «^ 

the  planks  of  the  flooring  is,  if  unexplained.  FINDINGS.    See  Appbal  ahd  Ebbob,  7«. 

prima  facie  evidence  of  negligence  on  the  part  FTavEVTva 

t>fher  agents  in  making  the  landing.     Inland  *  *o'*'"*''**«»» 

^  8.  CkHuUng  Co.  y.  ToUon,  270      1.  The  control  of  fisheries,  to  the  extent  of 

51.  In  a  suit  for  infringement,  testimony  of  a*  ^east  a  marine  league  from  the  shore,  belongs 
the  patentee  as  to  the  time  of  his  invention  to  the  nation  on  whose  coast  the  fisheries  are 
flhould  be  received  with  caution  and  be  con-  prosecuted.  Bays  wholly  within  the  territory 
«trued  strictly  as  against  the  plaintiff.  Olark  of  a  nation,  not  exceeding-  2  marine  leagues  in 
Thread  Co,  v.  WiUimantic  Linen  Co,          521  ^Wth  at  the  mouth,  are  within  its  territorial 

52.  The  fact  that  a  patented  rubber  packing  Jurisdiction.      Manchutor    v.   MassaehuseUs 

goes  at  once  into  such  an  extensive  public  use  •«        a        u       ^         i    •                i    # 

as  almost  to  supersede  all  packings  made  uiw-  2.  Each  State  has  the  exclusive  control  of 

der  other  methods  is  pregnant  evidence  of  its  fisheries  in  the  tidewaters  and  beds  of  tidewaters 

novelty,  value,  and  usefulness.    Magowan  v.  within  its  furisdiction,  subject  to  the  para- 

IfevD  fork  BeUing  <fc  P.  Co.                         781  mount  right  of  navigation.                          Id. 

58.  Positive  testimony  as  to  a   particular  8.  A  State  cmi  regulate  fishing  in  the  nayi- 

fact,  uncontradicted  by  anyone,  although  ^en-  gable  waters  of  the  United  States  withio  its 

erally  controlling,  may  be  disregarded  where  territory  in  the  absence  of  any  regulation  by 

there    is   an   inherent  improbabUity  in  the  the  United  States.                                       Id. 

statements  of  the  witness,  or  where  he  is  con-  vrrTrr-ava 

tradicted  by  the  facts  he  himself  states,  or  dis-  **-*•*  vmx^o. 

credited  by  omissions  in  his  statements,  or  1.  As  between  landlord  and  tenant,  what- 

where  his  manner  creates  doubts  of  his  sincer-  ever  is  affixed  to  the  land  by  the  tenant  for  the 

ity.     Qitoek  Ting  v.  United  States,              601  purpose  of  trade,  whether  it  be  made  of  wood 

54.  The  testimony  of  witnesses  that  they  or  brick,  is  removable  at  the  end  of  the  term, 
never  saw  an  insured  intoxicated  does  not  over-  Wiggins  Ferry  Co,  v.  Ohio  d  M,  i?.  Co,  1055 
<^ome  the  positive  testimony  of  those  who  2.  Rails  fastened  to  the  roadbed  of  a  railroad 
«wore  that  they  have  seen  him  intoxicated,  may,  upon  the  abandonment  of  that  pen icn  of 
.jStna  L,  Ins,  Co.  v.  Ward,                          871  the  road,  be  removed  by  the  company,  where 

55.  Where  the  variance  between  the  plead-  it  has  occupied  the  land  by  agreement  with 
ings  and  proofs  is  trifling,  and  no  objection  is  and  permission  of  the  owner.                       Id, 

taken  on  the  ground  of  variance,  it  is  not  er-  -b^-ohki^'d  ti:*/\oai9v«<v     a^^n»»^«r^^ 
ror  for  the  tri^  court  to  disregard  it.    Davis  ^^^^^  JEOPARDY.    See  Criminal 

▼.  Patrick,  '  826  ^^^'  *'• 

FRAUD   AND  FRAUDULENT  CON- 
EXECUTION.     See  Levy  and  Sbizubb,  VEYANCES.     See  also  Lis  Pendens, 

2;  Notes,  Index  to.  2. 

1.  Concealment  by  one  taking  a  guaranty 
EXECUTIVE  DEPARTMENTS.    See  from  a  surety,  of  facts  which  go  to  increase 

Mandjlmus,  5,  6.  his  risk,  and  suffering  him  to  enter  into  ihe 

contract  under  false  impressions  as  to  the  real 

SXECVTORS  AND  ADMINISTRA-  «latt  of  ihefacis,will  amount  to  a  fraud.    Gru, 

TORS  ^^         Hazard,  o79 

2.  In  Louisiana  an  act  of  sale  and  donation 

1.  Letters  of  administration  granted  in  one  Qf  property  may  be  void  as  a  donation,  but 
State  confer  no  power  beyond  the  limits  of  gQod  as  a  sale  to  the  extent  of  the  amount  due 
that  State,  and  cannot  authorize  the  adminis-  g,the  vendee.    Mellen  v.  Buckner,              199 

trator  to  maintain  any  suit  in  the  courts,  either      o    o ^«k<»»  «,«..«   ♦!,««  r^^^^^^i^^*^   ^# 

state  or  National.  Lid  in  any  other'  State.  ^±e oTtb^deWa  Dr^wrtvtaSa^  b^ 

-rohnsan  rPau,^.                                      112  JJ^eTcU^  said  tLro^aSt  I^deM 

2.  A  judgment  against  an  administrator  in  ^^g  fraudulentlv  contracted.  8oui/i  Branch 
one  State  is  no  evidence  of  debt,  in  a  subse-  Lumber  Co  v  dtt                                     1186 

SSf^'  *5?w  JJwTL^t^^^^^  4.  A  deed  made  with  intent  to  defraud  cred- 

fh^^^lnr^Stff^^^^  itorsis  void,  and  does  not  prevent  a  creditor 

the  same  or  a  different  person)  appointed  there   ,      .  'attachment  upon  the  land  as  the 

or  against  any  other  person  having  assets  of   *''''J'"»  ""  rK!ri^lT;^«L«r^^K.«r    ^^«™ 
the  deceased.  Id,   property  of  the  fraudulent  debtor.    Thompson 

V.  naker,  ow 

XXPORTS.    8eealsoI«TBBK.x.ItevK«xrE,  .i  tJ" j;^rrX'»"aK?io^n?J,t'S2 

irround  that  it  was  induced  by  the  false  and 
The  constitutional  inhibition  against  the  tax-  fraudulent  representations  of  the  vendor,  where 
ation  of  articles  exported  does  not  apply  to  a  the  means  of  knowledge  respecting  the  matters 
lax  on  spirits  lost  bv  evaporation  before  the  falsely  represented  are  equally  open  to  pur- 
^ving  of  a  bond  under  which  they  were  actu-  chaser  and  vendor,  the  former  is  charged  with 
ally  exported,  although  after  a  prior  bond  for  knowledge  of  all  that  by  the  use  of  such  means 
the  same  purpose  under  which  they  were  not  he  could  have  ascertuned.  Famsworth  v. 
exported.     Ihompson  v.  United  States,      1084  Dnffner,  081 
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GAMBUHG — HUBBAKD  AND  WiFB. 


8.  The  neglect  to  make  reasonable  examina- 
Hon  will  preclude  a  purchaser  from  rescmding 
a  contract  of  purchase  on  the  ground  of  false 
and  fraudulent  representations.  He  is  also 
precluded  when  it  appears  that  he  did  make 
such  examination,  and  relied  on  the  evidences 
furnished  by  such  examination,  and  not  upon 
the  representations.    Fanuworih  ▼.  Duffner, 

981 

GAMBLING.    See  Coktbaotb,  14. 
GRAND  JURY.    See  also  Civil  Rigbtb; 

DiFLOlCATIO  Ain>    CoSBCTIiAB    OfFICRBS, 

2;  Habkaa  Cobfus,  8, 10. 

The  privilege  given  by  the  Fifth  Amend- 
ment to  the  Constitution,  that  no  person  shall 
be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself,  extends  to  a  proceed- 
ing before  a  grand  jury.  Caunsdman  v.  Hitch- 
eock,  1110 

GRANTS.  SeeCoiiPOR^TioNB,l;WATBBB,8. 

HABEAS  CORPUS.    See  also  Aliens,  7. 

1.  Although  the  courts  of  the  United  States 
have  power,  upon  habeas  corpus,  to  inquire 
into  the  cause  of  the  detention  of  anyone 
claiming  to  be  restrained  of  his  liberty  in  vio- 
lation or  the  Constitution,  laws,  or  treaties  of 
the  United  States,  it  was  not  intended  by  Con- 
gress that  they  should  by  writs  of  habeas  cor- 
pus obstruct  the  ordinary  administration  of 
Uie  criminal  laws  of  the  States  through  their 
own  tribunals.  Wood  v.  Brush,  605;  MeEl' 
tains  V.  Brush,  971 

2.  The  Supreme  Court  of  the  United  States 
has  power^  upon  habeas  corpus,  to  inquire  as 
to  the  jurisdiction  of  an  inferior  court,  either 
in  respect  to  Uie  subject  matter  or  the  ^rson, 
even  if  such  inquiry  involves  an  exanuDation 
of  facts  outside  of,  but  not  inconsistent  with, 
the  record.    Ex  parte  Mayfleld,  685 

8.  The  United  States  circuit  court  may 
properly  decline  to  interfere  by  habeas  corpus, 
m  aavance  of  the  state  courts,  to  discharge  one 
convicted  of  murder  in  a  state  court  which  had 
jurisdiction  of  the  person  and  offense,  and 
whose  errors,  if  any,  may  be  corrected  by 
appeal  to  the  state  court  of  appeal.  Duncan 
▼.  McCaU,  219 

4.  After  the  final  disposition  of  a  case  by  the 
highest  court  of  a  State,  the  United  States  cir- 
cuit court,  in  its  discretion,  may  put  a  party 
who  has  been  denied  a  right,  privilege,  or 
immunity  claimed  under  the  ConstituUon  or 
laws  of  uie  United  States,  to  his  writ  of  error 
from  ^e  Supreme  Court  of  the  United  States, 
rather  than  interfere  by  writ  of  habeas  corpus 
Wood  V.  Brush,  505 

5.  The  fact  that  the  applicant  to  a  United 
States  court  for  a  writ  of  habeas  corpus  to 
review  and  annul  the  -judgment  of  a  stete 
court  in  a  criminal  case  is  unacquainted  with 
our  laws  and  language,  or  is  the  subject  of  a 
foreign  government,  is  immaterial  upon  the 
inquiry  as  to  the  authority  of  the  court  to  issue 
tibe  writ    Jugiro  ▼.  Bruih,  610 

6.  A  judgment  of  the  Supreme  Court  of  tha 
United  States  affirming  a  judgment  of  the  dr- 
ctdt  court  denying  a  habeas  corpus  to  review 


the  judgment  of  a  state  oourt  Ie  a 
case  is  a  final  judgment  within  U.  8.  Ber. 
Stat.  §  706,  providing  that  ontfl  final  jadt- 
ment  upon  such  an  appeal  any  pfoceedmc  ii 
the  fate  court  shall  be  null  and  void;  andtke 
sUite  court  may  sentence  the  prisoner  hefon 
the  mandate  of  the  supreme  coort  is  sent  to  the 
circuit  court,  but  such  sentence  is  at  the  nk 
of  annulment  if  the  supreme  coort  durinj^  tbe 
term  should  suspend  or  set  aside  its  own  judg- 
ment. M 


7.  Errors  committed  in  •  criminal  case  It  4 
state  court  of  competent  jurisdiction  w£tle 
proceeding  under  statutes  that  do  not  ooDtKct 
with  the  United  States  ConsUtotion  cannot  be 
reached  by  habeas  corpua   Jd.;  Wood  v.  A^ak, 

8.  The  question  of  Ihe  power  or  duty  of  tbe 
circuit  court  to  issue  a  writ  of  habeas  coipos  t» 
review  a  conviction  of  a  state  court  is  not 
affected  by  the  fact  that  the  applicant  wa» 
ignorant,  until  after  his  conviction,  of  the 
exclusion  of  citizens  of  his  race,  because  of 
their  race,  from  the  lists  of  grand  and  petit 
jurors.  That  fact,  if  material,  was  for  tbe 
consideration  of  the  trial  court.  Wood  t. 
Brush,  SOS* 

9.  Where  the  statutes  of  a  State  r^ulatiog 
the  selection  of  jurors  do  not  conflict  with  the 
Federal  Constitution,  if,  in  any  case,  tbey  sie 
administered  by  the  state  court  so  as  to  dii- 
criminate  against  an  accused  person  because  of 
his  race,  the  remedy  for  tbe  wrong  done  t» 
him  is  not  by  a  writ  of  habou  corpus  from  a 
court  of  the  United  Statea  Jugiro  y.  Brail. 
510;    Wood  y.  Brush,  {<& 

10.  A  deficiency  in  the  number  of  gruid 
jurors  prescribed  by  law,  there  being  preMoia 
number  Sufficient  to  find  an  indictment,  caanot 
be  taken  advantage  of  after  conviction,  bj  writ 
of  habeas  corpus.    Ex  parte  Wiimm,  bit 

11.  The  object  of  a  writ  of  habeas  corpot  is 
to  ascertain  whether  the  prisoner  can  lawfiillv 
be  detained  in  custody;  and  if  sofflctent  grouad 
for  his  detention  by  the  government  is  siiowa, 
he  is  not  to  be  discharged  for  defects  ia 
the  original  arrest  or  oommitmenC  Skiu  v. 
United  States,  114* 

12.  The  denial,  by  the  circuit  court  of  ^ 

Setition  l^  one  imprisoned  under  aentcnce  of 
eath  for  muirder,  for  a  writ  of  habeas  corpoa— 
affirmed  by  the  United  States  Sapswne  Coort 
SmUer  v.  Brush,  765;  Sioeum  t.  Amsl,  7S8: 
Jugiro  v.  BnM,  W 

HUSBAHD  AHD  WIFE.    See  alao  Sw 

DBKOB,  88. 

1.  Under  the  law  of  Louisiana  a  wife  eannof 
bind  herself  for  the  debts  of  her  husband  eoa* 
tracted  during  coverture.  Marekamdy,  Or^ 
fon,  afc 

2.  Although  a  married  woman  in  LonislaBa 
has  the  authorization  of  a  judge  to  execoie  a 
note  for  the  benefit  of  her  separate  eslate»  if  ia 
fact  the  company  taking  the  note  advanoes  the 
money  on  it  to  her  husumd,  knowlna  It  to  hs 
for  his  benefit,  neither  the  wife  nor  ber  prop> 
er^  will  be  bound  for  the  payment  of  theeoia 

8.  A  note  and  mortgage  ezecnied  liy  a  wifi 

m«  iM.  ui«  141  r.  & 


Immigbant8~Insoltenct« 


in  LoulsiaDa  in  renewal  of  a  former  note  or 
mortga^  made  bv  her  for  her  husband's  debt 
is  not  binding  on  her  or  on  her  separate  estate. 

U. 

4.  A  wife  who  executes  a  mortgage  upon 
her  separate  property  to  secure  tbe  debt  of  her 
husband  is  a  surety,  and  is  entitled  to  all  the 
rights  of  a  surety,  and  will  be  discharged  by 
anything  that  would  discharge  a  surety. 
Onm  V.  AUm,  848 

IMMIGRANTS.    See  Auenbl 

INDIANS.    See  Cottbts,  18-16. 

INDIAN  TERRITORY.  See  Appeal 
and-Ebbor,  6. 

INDICTMENT,  INFORMATION, 
AND  COMPLAINT.  See  also  Cbih- 
iNAL  Law,  8. 

1.  An  indictment  for  murder  must  aver  both 
the  time  and  place  of  the  death  of  the  person 
murdered.    Banv,  Untied  States,  877 

2.  An  indictment  sufficiently  describes  a 
crime  under  U.  8.  Rev.  Stat.  §  6209,  which 
avers  that  defendant  was  president  of  a  nation- 
al banking  association;  that  by  virtue  of  his 
office  he  received  and  took  into  his  possession 
certain  bonds  (fully  described),  the  property  of 
the  association;  and  that,  with  intent  to  injure 
and  defraud  the  association,  he  embezzled  the 
bonds  and  converted  them  to  his  own  use. 
ClaadenY.  United  States,  966 

INFAMOUS  CRIME.  See  Appeal  Ain> 
Ebbor,  12. 

INFANTS. 

The  law  of  Arkansas  elves  to  minors  the 
right  to  redeem  lands  sold  for  taxes,  within  two 
years  after  the  expiration  of  their  disability. 
Martin  v.  Barbour^  646 

INJUNCTION. 

1.  Where  there  is  an  enforced  collection  of 
an  illegal  tax  and  payment  under  a  protest,  the 
remedy  of  the  party  for  the  restitution  of  the 
money  is  by  action  at  law,  and  not  in  equity 
by  injunction.    Hinger  Mfg.  Co.  v.  Wright,  906 

2.  Pure  injunction  bills  cannot  be  sustained 
to  restrain  the  collection  of  taxes  upon  the  sole 
ground  of  their  unconstitutionality.  Allen  v. 
Pullman's  Palace-Oar  Co.  803 

8.  A  suit  in  equity  will  not  lie  to  restrain  the 
collection  of  a  tax  on  the  sole  ground  that  it  is 
illegal,  but  there  must  exist,  in  addition,  spe- 
cial circumstances  bringing  the  case  under  some 
recognized  head  of  equity  jurisdiction.  Shel- 
ton  V.  Piatt,  278 

4.  Where  it  does  not  appear  that  plaintiff  is 
unable  to  pay  an  alleged  illegal  tax,  nor  that  a 
sale  of  the  property  levied  on  to  pay  the  tax 
would  sublect  plaintiff  to  irremediable  loss,  no 
case  is  maae,  on  that  ground,  for  equitable  in- 
terference. Id. 

6.  The  mere  fact  that  plaintiff's  property  is 
used  in  the  conduct  of  interstate  commerce 
does  not  give  equity  jurisdiction  to  restrain  the 
coUection  of  a  tax  thereon.  Id. 


6.  The  mere  unconstitutionality  of  a  tax 
does  not  give  a  court  of  equity  junsdiction  to 
restrain  its  collection.  Id, 

7.  Proceedings  to  collect  a  void  tax  cannot 
be  restrained  by  injunction,  where  irreparable 
injunr  or  oth^r  ground  for  equitable  interposi- 
tion is  not  shown  to  exist.  Id. 

8.  An  officer  of  a  State  may  be  enjoined  from 
executing  a  statute  of  the  State  which  is  in  con- 
flict with  the  Constitution  of  the  United  States, 
when  such  execution  would  violate  and  destroy 
the  rights  and  privileges  of  the  complainant. 
Pennoyerv.  McConnaughy,  868 

9.  A  suit  xx'pon  a  bond  given  to  procure  a 
discharge  from  a  ne  exeat,  conditioned  to  abide 
and  perform  tbe  orders  and  decrees  of  the 
court,  in  which  the  word  "perform"  was  in- 
serted by  mutual  mistake  as  to  the  legal  effect 
of  the  instrument,  may  be  enjoined.  Qriswdld 
V.  Hazard,  678 

10.  In  a  suit  by  a  surety  to  cancel  or  reform 
a  bond  given  on  ne  exeat,  as  containing  a  con- 
dition inserted  by  fraud  on  the  surety,  if  the 
principal  in  the  bond  be  dead  the  proper  relief 
is  to  enjoin  the  prosecution  of  imy  suit  to  make 
the  surety  liable  on  such  condition.  Id. 

11.  A  surety  in  a  bond  given  to  release  de- 
fendant from  custody  on  9^  ne  exeat  cannot 
enjoin  the  prosecution  of  a  suit  against  him, 
on  account  of  error  of  the  court  in  refusing  to 
allow  a  release  of  his  principal,  to  be  interposed 
as  a  defense  in  a  suit  against  the  principal, 
where  the  release  was  delivered  pnor  to  the 
judgment  in  the  latter  suit.  Id. 

INSANE  PERSONS. 

In  Louisiana,  in  order  to  invalidate  a  con- 
tract for  the  insanity  of  the  maker  before  he 
is  interdicted,  in  addition  to  showing  bis  in- 
capacity it  must  appear  that  he  was  known 
by  those  who  saw  and  conversed  with  him  to 
be  in  a  state  of  mental  derangement,  or  that  the 
person  who  contracted  with  him  knew  his  in- 
capacity.   Stockmeyer  v.  Tobin,  123 

INSOLVENCY. 

1.  Chattel  mortgages  on  the  stock  of  goods, 
notes,  and  accounts  of  a  retail  dealer  are  not 
equivalent  to  a  general  assignment  for  the 
benefit  of  creditors  and  therefor  void  under  the 
state  law  respecting  assignments  with  pref- 
erences.   Ethsridge  v.  Sparry,  171 

2.  In  Texas  a  partnership  may  make  an  as- 
signment for  the  benefit  of  creditors,  but  in 
such  case  the  property  of  the  partnership,  and 
tbe  propertv  of  each  member  of  it,  which  U 
subject  to  forced  sale,  must  pass  by  the  assigr 
ment.    Kennedy  v.  MeKee,  1181 

8.  Several  instruments  executed  by  a  debtor 
at  about  the  same  time  may  be  considered  aa 
parts  of  one  transaction,  and  in  law  forming 
but  one  instrument;  and  if,  aa  thus  construed, 
they  have  the  effect  of  a  general  assignment 
wtth  preferences,  they  are  within  the  denuncia- 
tion of  the  Iowa  statate.  South  Branch  Lum- 
ber Co.  V.  Ott,  1186 

4.  Whether  several  instruments  executed  by 
the  debtor  at  about  the  same  time  come  within 
the  Iowa  statute  as  to  assignments  depends  up- 
on the  character  of  the  matrumenta,  the  cir- 
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cumstaDceB  of  the  case,  and  tbe  inteDt  of  the 
partiei.    South  Branch  Lumbm'  Co,    y.  OU^ 

1186 

5.  To  jufidfj  a  court  in  finding  that  a  mort- 
sage  or  other  security  or  transfer  may  be  taken 
in  connection  with  some  other  instrument  at 
constituting  an  assignment,  it  should  appear 
that  the  mortgagor,  at  the  time  he  made  the 
mortgage,  security,  or  transfer,  had  the  inten- 
tion to  make  an  assignment.  Id, 

6.  The  partial  payment  and  securing  of  debts 
will  not  invalidate  a  floneral  assignment  sub- 
sequenUy  determined  upon  and  which  in- 
cludes aU  the  property  then  in  the  debtor's  pos- 
session, for  the  benefit  of  all  his  creditors  with- 
out preferences.  £2. 

7.  An  assignment  of  "all  the  lands  and  per- 
sonal property"  of  the  assignor,  "more  partic- 
ularly enumerated  in  a  schedule  annexed," 
assigns  only  the  property  descrik>ed  in  the 
sch^ule.    Boek  t.  Perkim,  814 

8.  Under  tbe  Iowa  statute  a  general  assign- 
ment is  a  disposition  of  all  the  property  of  the 
insolvent  for  the  benefit  of  all  his  creditora. 

Id. 

9.  Partial  assignments  are  permissible  under 
the  statutes  of  Iowa.  Id, 

INSPECTION.    See  Gomhbbob,  8,  4. 

INSURANCE.  See  also  AcnoH  OB  Suit, 
2;  compbomtse  and  settlement,  8; 
Conflict  of  Laws,  4;  Custom;  Notes, 
Index  to;  Tbjkl,  20. 

1.  Foreign  insurance  companies  are  not  in- 
cluded in  Ark.  Stat.  April  1, 1887,  chap.  185, 
requiring  foreign  corporations  senerally  to  file 
with  the  secretary  of  state  a  certificate  designat- 
ing an  a^nt  upon  whom  process  can  bb  served 
and  statinff  bis  principal  place  of  business 
within  the  State,  before  they  can  do  business 
in  the  State.  81,  LauU,  1,  M.  d  8.  R  Oo,  v. 
Oommereiai  U,  Ins.  Oo.  154 

3.  A  policy  providing  that  it  shall  be  void 
if  the  insured  shall  become  so  far  intemperate 
as  to  impair  his  health  is  not  avoided  by  his 
death  caused  bv  tbe  use  of  alcoholic  stimuiants, 
if  they  were  taken  in  good  faith  under  mediml 
advice  and  for  medical  purposes,  j^na  L. 
ln$.  Co.  V.  Ward,  871 

8.  A  provision  in  the  constitution  of  an 
association,  requiring  a  member  failing  to  re- 
ceive notice  of  an  assessment  to  advise  the  as- 
sociation of  the  fact,  does  not  excuse  a  failure 
of  tbe  association  to  give  him  notice.  Mutual 
Reserve  Fund  L.  Aaeo.  v.  Hamlin,  167 

4.  Where  it  is  the  duty  of  an  insurance  com- 
pany to  give  notice  of  an  assessment  to  a  mem- 
ber, it  cannot  claim  a  forfeiture  for  nonpay- 
ment of  the  assessment  without  showing  that 
that  duty  was  performed.  2d. 

5.  A  member  of  an  insurance  association 
failing  to  pay  an  assessment,  of  which  notice 
was  not  given  him  though  he  was  entitled  to  ity 
waives  no  rights  as  a  member  by  seeking  rein- 
statement as  such  upon  a  claim  by  the  associa- 
tion that  he  had  forfeited  such  rights  by  the 
failure  to  pay.  Id, 

6.  One  insured  does  not  cease  to  be  a  mem- 
t>er  of  the  association  by  reason  of  his  failure 

ISM 


to  pay  an  assessment,  which  will  become  doe 
thirty  days  after  notice,  and  such  notice  ia  not 
given,  as  the  assessment  does  not  become  due. 

Id, 

7.  The  statutes  of  Missouri,  that  no  policy 
of  insurance  shall,  after  the  payment  of  two 
annual  premiums,  be  void  by  reason  of  non- 
pavment  of  premium  thereon,  but  it  shall  be 
subject  to  certain  rules  of  commutation,  and 
that  if  the  assured  dies  within  the  term  of  tem- 
porary insurance  as  determined  in  such  statute, 
the  company  shall  be  bound  to  pay  the  policy, 
— is  mandatory  and  controls  the  contoict  of 
insurance.    BguitaJble  L.  Aeeur.  8oc  r.  BUtue. 

497 

8.  The  insertion,  in  a  policy,  of  a  provisioo 
for  a  different  rule  of  commutation  m>m  thai 
prescribed  by  the  statutes  of  the  State  where 
the  contract  of  insurance  is  made,  aa  well  as 
the  insertion  in  the  application  of  a  clause  by 
which  the  beneficiary  waives  aU  rights  to  anv 
other  surrender  value  than  that  so  provided, 
whether  reouired  by  a  statute  of  tJie  State  or 
not,  is  ineffectual  to  evade  and  nullify  tbe 
clear  words  of  the  statute.  idL 

9.  The  acceptance  of  a  given  sum  from  in- 
surance companies  in  full  discharge  of  thdr 
liability  for  cars  destroyed  by  fire  doea  nol 
affect  me  right  of  the  insured  to  recover  from 
a  railroad  company  which  had  become  respon- 
sible for  all  damages  to  the  cars  occasionea  bj 
accident  or  casualtv,  the  whole  amount  of  the 
loss  for  which  the  latter  was  responsible. 
Chicago,  St.  L.  db  If.  0.  B.  Oo.  y.  Pullman 
Southern  Car  Co,  9T 

10.  An  insurer,  upon  paving  a  loss  to  tbe 
assured,  can  take  nothing  bv  subrogation  but 
the  rights  of  the  assured;  and  if  the  assured  has 
no  rignt  of  action,  none  passes  to  the  insurer. 
St,  Louie,  LM.  dt  S.  B.  Co.  v.  Commercial  U. 
Ine.  Co,  154 

11.  In  the  absence  of  any  usage  to  the  con- 
trary, and  of  any  specific  stipuTaiion  in  the 
policy,  the  original  insurer  may  protect  himself 
by  reinsurance  to  the  whole  extent  of  his  liabQ- 
i^.  Ine,  Co,  cf  North  America  y.  Hibemia  Ine. 
Co,  517 

12.  A  policy  of  reinsurance,  to  apply  to  tbe 
excess  which  the  original  insurer  may  have  in 
its  various  policies  over  $50,000>pro  rata  vrith 
all  insurance  policies  on  the  same  excess,  does 
not  prevent  the  original  insurer  from  protect- 
ing himself  by  obtaining  reinsurance  from 
other  companies  within  that  sum.  idL 

INTEREST.    See  also  Appeal  and  Bbbob» 
128;  Conflict  of  Laws,  2. 

1.  Where  interest  is  reserved  expressly  In  a 
contract,  or  is  implied  by  the  nature  of  the 
promise,  it  becomes  part  of  the  debt,  and  la 
recoverable  as  of  right;  but  when  it  is  given  aa 
damages,  it  is  often  matter  of  discretion.  Red- 
field  V.  BarteU,  810 

2.  In  cases  of  recoveries  for  excessive  dutiee 
paid  under  protest,  the  pl^ntiff  is  ordinarily 
entitled  to  interest  from  the  time  of  the  illegal 
exaction.  id. 

8.  Where  interest  is  recoverable,  not  as  part 
of  the  contract,  but  by  way  of  damages,  it  tdmj 
properly  be  withheld,  if  the  plaintiff  has  been 

189, 140, 141. 142  U.  & 
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goDtr  of  laches  In  unreasonably  delajing  tbe  JOINT   TENANTS  AND  TENANTS 

prosecution  of  bis  claim.                             Id.  IN  COHMON.    See  Pabtnebship. 

4.  Tbe  penal  rale  of  12  per  cent  interest  im- 
posed by  Mass.  Pub.  Stat,  cbap.  18,  ^54,  on  an  JUDGMENT.    See    also    EquiTX,    S,   S; 
unpaid  corpoTaliou  tax,  runs  only  nniil  tbe  de-  EvrDENCit,  iS;  Exegutohb  ahi>  Admdi 
cree  tot  Its  recoverj;  after  tbe  dale  of  tbe  de-  i^ritATORa,  2;  SirasAY. 
cree,  interest  is  to  tie  computed  on  It  at  6  per 

cent  only,  the  legal  rale.    Attornen-Qeneral  v.  I.  The  provision  of  tbe  Federal   Constltu- 

Weatem  U.  Tdeg.  Oo.                                     628  tion  tbat  full  faltb  and  credit  sball  be  given  In 

6.  Interest  should  be  allowed  to  plaintiff  on  '^^  ^^tale  lo  the  judicial  proceediugs  of  every 

the  profits,  and  damages  for  wbicb  defendant  t'^'J^t  ^^TJ^Tl^t^^^\^t^?V^t 

is  cWgeable  for  Infringemeni  of   a  patent,  ""dered  in  a  court  of  one  State  wbicb  la  not 

from   tEe  day  of  flling^he  ".aster's   report  responsive  to  the  iBSU^presented  by  Ihe  plead- 

Co»bs  Steam  Oagt  *V.  Oo.  v.  ConwlM^ttd  ^^f-  »"<'"'«  f '^^^tl^ '"/''I  "^".^f  ?'  ^^ 

fL,f.t,,  P^i™  A>                                           ana  defendant,  must  be  recogolzed  as  valid  in  Uia 

B^etj/  Val«Lo.                       ^        ^  courlsof  anyotherSUte     S^ynoWtV.  6toe*to», 

6.  Interest  is  lo  be  computed  on  tbe  amonnt  404 

due  on  a  mortgage,  to  tbe  time  of  the  first  _   „.  „  j „,„..„ i„.,.__  ^  ,k.  i„„j  j._.  , 

paTinenl,8nd  the  payment  applied,  if  It  ex-  2.  The  detenninaOon  rf  the   laud  depart- 

S^s  the  inler«st  up  to  that  tfrSe,  and  •  com-  "•«"' '°  ■"«"«"  ™^*f  "l?  ^^  "  J  'l  *«  ""rr 

putatlon  made  of  tbe  interest  on  the  balance  ^'?„^^''l''l^„^°°iif  ^'l^^^Sl'^  'SPf?w^' 

to  the  time  of  Ibe  second  payment,  and  ao  on.  where  ita  enforcement  is  Bought.    a>nf'*dv. 

W->odvardy.Jeafa.                                        478  *">«.                                                            290 

See  also  Patkest,  1.  B.  Where  a  court  baviog  complete  jurisdic- 
tion of  a  case  has  pronounmd  a  decree  upon  a 

TTg'PT'PTfip  rtTPAWPMPWP     Ou T>m>.  Certain  Issuc,  such  Issuc  caonot  be  Tctrieil  iu  a 

1NTBBIOR  DEPARTMENT.    Bee  Pub-  ^^^^^^^^  action,  although  the  evideooe  upon 

Lio  LABDB,  as.  26.  ^jlj^  jjjg  j,^  ^^  ^g^jj  jg  jjj  jijg   ^^^ 

INTERNAL  REVENUE.  Franklin  Q^ntyy.  Qennan  &».  Bank.    948 

„    „  „       „           „„„„      ....  *■  Where  a  judgment  in  a  former  action  it 

1.  U.  8.  Bey.  Slat  h  8809,  which  lrapoK«  upon  demurrer  lo  the  declaration,  the  estop- 
sn  extra  assessment  against  a  distiller  for  over-  pel  extends  only  to  the  eiact  point  raised  by 
production  of  apiriu.  doei  not  make  the  aver-  thepleadiogsordecided,  and  does  not  operate  as 
age  daily  capacity  of  the  diBtillery.  as  ascer-  a  bar  to  a  second  suit  for  other  breaches  of  the 
tamed  by  the  survey  ordered  by  ^  3264  before  game  covenants;  although,  if  the  Judgment  be 
operations  be^ln,  the  sUndsrd,  but  its  real  upon  pleadings  and  proofs,  the  estoppel  ex- 
capacity.     Chxcago  Di»HUing  Co.  v.  Stone,  082  tends  not  only  lo  what  was  decided,  but  to  all 

2.  The  capacity  of  a  distillery  as  estimated  that  was  necessarily  Involved  In  the  issue. 
according  to  law,  wiihin  the  meaning  of  17.  S.  Wiggini  Ferry  Oo.  v.  Ohio  dk  M.  R.  Co.  lOOS 
Rev.  Stat.  §  8309,  providing  tbat  a  distiller  5.  jurisdiction  of  anv  court  exercising  au- 
ahall  be  subject  lo  an  assesBment  of  90  cents  tborily  ovw  a  aobiect  may  be  Inquired  Inlo  In 
for  eve^  gallon  of  spWia  which  should  be  evety  other  court,  when  tbe  proceedings  in  the 
produced  out  of  tbe  grain  or  molasses  used  in  former  are  relied  upon  and  brought  before  tbe 
excess  of  such  capacity,  is  the  real  capacity  as  i,tier  by  a  party  claming  the  benefit  thereof. 
^^'•J°^''^.  '!■«  •""^6?  0'  the  distillery  or-  guaranty  fVusf  A  8.  S.  Oo.  y.  Qnm  Cw 
dered  by  §8264,  and  Dot  necessarily  the  average  BpHnatAM.  B.  Oo  11«. 
daily  capacity  during  the  days  of  the  survey^  ,  ^^^^^  ^  ,^^„  „j  „  ^^  appotaied 

^  .—,                  .  by  a  court  of  one  Slate  which  has  primary 

8.  The  tax  on  dislilled  spirits  attaches  as  jurisdiction,  nor  the  estate  in  hia  hands,  u 

aoon  aslbe  spirita  are  produced,  and  cannot  bo  bound  by  a  judgmeol  in  a  suit  in  another  Sute 

eyiided  excepi  upon  sailsfaciory  proof,  under  in  reference  to  tbe  eeiale  to  which  he  is  not  a 

U.  B.  Rev.  Slai.  §  8221.  of  desirucUon  by  Are  party  and  la  not  represented.     Seynoldt  t. 

OTOthercasuaUlea.    ThomptonY.  UntledStatet,  sto&ton,                                                    464 
,„        .              ....                ,,7.  A  judgment  In  ■  Kate  court  which  hat 

4.  One  who  Mve  a  bond  for  theexportaUoo  of  jarisdiction  of  the  subject  matter  and  the  pai^ 

certain  diailUed  n>iriu  under  which  they  were  ties  is  binding  upon  tbe  parlies  thereto,  in  a  suit 

not  exported,  and  subsequently  gave  another  in  another  Slate  belvieen  the  same  parties, 

bond  for  their  exiMrlatlon  under  which  they  ^here  the  subject  matter  and  the  issues  are  tba 

were  exported,  is  liable  to  pay  tbe  statutory  jgnie  as  in  the  former  suit.    Oarpenter  y. 

tax  on  so  much  of  the  spirits  as  were  lost  by  strange                                                      640 

evaporation  between  the  giving  of  the  first  -,    ,  \..^„^^  .„»....    ^.^i^  /.„„, „* . 

•»nnn«.  .  H»__  .  .      _  .  _       n  .       of  moneys  against  Ihe  estate,  the  parlies  being 

UirraRNATIONAI.     LAW,     See    also  citizens  of  Se  Stale  of  the  testator's  doraicB 

CoMMmmoMAi.  Law,  &  and  the  court  having  jurisdioilon  of  the  parties 

A  fubjecl  of  Great  Britain  enlisHng  sa  one  »nd  the  subject  matter,  is  conclurive  against 

of  tbe  crew  of  an  American  ship  become*  an  ^^  executrix  In  another  Slate  In  which  she 

American  seaman  and  subject  to  American  afterwards  lakes  out  letter*  lestamentuy,  In  a 

laws.    Bolt  V.  MelntjfT*,  681   *»it  between  Ihe  same  putlea  for  tbe  lama 

purpose:  Id. 

EHTOXIOATING     LIQUORS.    See       9.  A  Judgment  in  a  stale  court  ag^nst  as 

OoMMBRGi,  9, 10.  executrix,  oecUriug  a  deed  from  tbe  testator 
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the  pateDtea  inyention.     OrotiiySUam  Qage 
&  V.  Co.  ▼.  OoMoHdated  Sttfeiy  Valve  Co.    809 

DAMS.    See  Emihent  Doicain,  8,  4. 

DEED.    See  Acknowledgment;  £8topfel» 
1;  Taxes,  81»  88. 

DtiFINITIOHS.     See   also  Afpeal  ajid 
Ebbor,  12;  Mortgage,  5. 

1.  A  thing  is  appurtenant  to  something  else 
only  when  it  stands  in  the  relation  of  an  inci- 
dent to  a  priDcipal,  and  is  necessarily  connected 
with  the  use  and  enjoyment  of  the  latter.  Of 
two  parcels  of  land,  one  cannot  be  appurtenant 
to  the  other.    Humphreys  v.  McKiuoek,     473 

2.  The  word  "month,"  in  contracts  or  stat- 
utes, means  a  calendar,  not  a  lunar  month. 
Quaranty  Truei  db  8.  D.  Co.  ▼.  Qreen  Coee 
Springe  db  M.  B.  Co.  116 

8.  Objections  to  unobjectionable  questions 
put  to  a  witness  on  taking  his  deposition  and 
to  answers  responsive  thereto,  which  were  not 
hearsay,  are  frivolous.  Qregoty  Coneol.  Min. 
Co.  V.  titarr,  716 

DEMONSTRATIVE  EVIDEHCE.  See 

DlSCOYEBT  AND  INSPECTION. 

DESCENT  AND  DISTRIBUTION. 

1.  Agreements  between  heirs  dividing  the  es- 
tate, which  are  fair  to  all  interested  and  have 
been  acted  upon  and  acquiesced  in  by  every- 
one concemeid  for  a  Ion?  period,  should  be  the 
basis  of  final  settlement  between  the  heirs.  Al- 
bright V.  Oyeter.  $84 

2.  One  who  has  succeeded  by  inheritance  to 
the  estate  of  his  mother  occupies  the  same  po- 
sition as  to  it  as  she  would  have  done  had 
she  lived.     Oroee  v.  AJUen,  848 

8.  In  Louisiana  an  heir  with  benefit  of  in- 
ventory, which  is  the  privilege  Of  being  liable 
for  the  debts  of  the  succession  only  to  the  value 
of  the  effects,  is  bound  only  to  the  amount  the 
estate  was  worth  at  his  ancestor's  death;  bat 
he  is  bound  to  that  extent  Mellen  v.  BUek- 
ner,  199 

DIPLOMATIC     AND    CONSULAR 
OFFICERS. 

1.  The  American  consular  tribunal  in  Japan 
has  jurisdiction  to  try  and  sentence  an  Ameri- 
can seaman  for  the  crime  of  murder  committed 
on  board  of  an  American  ship  in  the  harbor  of 
Yokohoma  in  that  Empire.    Boee  v.  Melntyret 

681 

3.  It  is  no  valid  objection  to  a  trial  of  a  fel- 
ony by  a  consular  tribunal,  that  the  ttisl  takes 
place  without  an  indictment  by  a  grand  jurv, 
and  that  the  accused  cannot  have  a  jury  on  the 
trial  of  the  offense.  Id, 

8.  The  guarantees  which  the  Constitution  af- 
fords against  accusation  of  capital  or  infamous 
crimes,  except  by  indictment  by  a  grand  Jury, 
and  for  a  trial  Uf  a  jury  when  thus  accused, 
apply  only  to  cftizens  and  others  within  the 
United  States,  or  who  are  livougbt  there  for 
trial  for  alleged  offenses  committed  elsewhere, 

tlM 


and  not  to  residents  or  tonporaiy     , 

abroad,  who  are  tried  l^  consokr  triboaala. 

4  The  provision  in  the  treaty  of  18S7  be- 
tween Japan  and  the  United  States,  UmI 
Americans  committing  offenses  in  Japan  abaD 
be  tried  bv  the  American  consul-general  or 
consul,  and  be  punished  aooordine  to  AmeiicaD 
law,  continued  in  foroe^  notwithstaodinr  tbe 
subsequent  treaty  with  Japan  of  July  89, 1858L 

Id. 

6.  The  provision  of  U.  &  Rev.  Stat  g  780, 
that  the  trial  of  all  offenses  committed  on  the 
high  seas  shal>  be  in  the  district  where  the  of- 
fender is  found  or  into  which  he  shall  be  first 
brought,  does  not  exclude  the  jurisdictioo  of 
the  consular  tribunal  to  try  a  similar  offense 
committed  in  a  foreign  pcMrt  in  which  that  tri- 
bunal is  established,  where  the  offender  is  not 
taken  to  the  United  States.  11 

DISCOVERY  AND  INSPEC^TION. 

In  a  civil  action  for  an  injury  to  the  person, 
the  court,  on  application  oi  the  defendant  and 
in  advance  of  Uie  trial,  has  no  Iml  ri^t  or 
power  to  order  the  plaintiff,  wiuout  nis  or 
her  consent,  to  submit  to  a  sursical  examina- 
tion as  to  the  extent  of  the  injury  sued  for. 
'UiUan  P.  B.  Co.  v.  Bokfcrd,  784 

DISMISSAL.    See  Action  cm  Suit,  8L 

DRAINS  AND  SEWERa 

A  dty  is  not  liable  for  a  faflure  to  coUeci 
assessments  to  pay  for  drainage  therein  or  for 
the  work  done,  where  the  duty  and  power  of 
doing  the  work  and  collecUng  the  assessments 
were  not  entrusted  to  the  municipality,  b«it  to 
an  official  board  created  by  law.  reake  v. 
New  Orleane,  181 

DUE  PROCESS.    See  Afpbal  amd  Sb- 
BOB,  27;  CoNBTTTunoHAL  Law,  6-7. 

DUTIES.    See  also  Admibaltt.  8l 

1.  An  invoice  of  merchandise  imported 
from  a  foreien  country  in  August,  1869, 
whether  dutiable  or  not,  must  conform  to  the 
requirements  of  U.  S.  Rev.  Stat  §§8858, 2885, 
mo.    Phe^  Y.  diegflried,  IV» 

8.  Under  the  Act  of  Congress  of  1883,  boxes 
or  coverings  of  any  kind,  not  of  a  matoial  or 
form  deBigned  to  evade  duties  thereon,  bat 
d^gned  to  be  used  in  the  bona  llde  ti 
portation  of  the  goods  to  the  United  Siati 
are  not  subject  to  doty.  Meigone  t. 
eiein,  1190 

8.  The   dutiable  da«iflcatioQ  of  artidea 
imported  must  be  ascertained  by  aa  etaihia 
tion  of  the  imported  aitide  \taAt,  in  the  ocm- 
dition  in  which  it  is  imported.     W^rtku^Um 
V.  BoMni,  181;  Dwigki  v.  MmrriU.  4B$ 

4.  Where  the  question  as  to  the  daasttca- 
tion  of  an  article  is  one  of  doubt,  the  oovt 
will  resolve  that  doubt  in  favor  of  the  importr 
er,  shioe  the  intention  of  Congress  to  impow 
a  higher  duty  should  be  expwased  in  dear  and 
unamMguoos  language.  Ameri^m  yei  S  T. 
Oo.  y.  WarMngiik,  BKl 

5.  Where  OonfresB  has  designated  aa  attids 

m»  IM,  Ul,  14S  o.  & 
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'  fense  of  lachea  and  limitatloQ,  where  the  delay  1  -that  la,  after  the  discoTery  of  the  fraad. 

lias  been  lorthirCj^  years  and  drcuniBtances  Boon* Gounty y.  Bvrlington  A M.  R.  S,  Oo.Slt 

fcave   changed,    will   be    austained.     United  i8_  in  Nebraska  an  action  to  set  aside  a  de- 

3laUt  T.  He*  JfwTiM  Jfiw.  <fi  it  G),           1099  -^e  on  the  ground  of  fraud,  commenced  over 

4.  A  Bult  to  set  aside  defendants'  title  to  Qve  yeara  after  the  entry  of  the  decree,  t* 

land  and  establieb  title  in  plainliffs,  brought  barred  hv  the  Statute  of  Llmitatlona  of  that 

twenty-fiTp  years  after  the  wrongful  transfer  Stale  and  by  laches.                                         Id. 

complained  of,  and  twenty  years  after  know.  14   g^  ion„  „  demands  se^.nred  by  mortcaRe 

ledfpe  of  the  wrong  by  the  parly  under  whom  5^  not  haired  by  lie  Stat  te  of  Limitations, 

plaiotiSs   claim,  when  the  partiea   to   such  ihg^e  can  be  no  laches  in  prosecuting  a  suit 

transfer  are  dead,  and  the  land  has  increased  u^n  the  mortgage  to  enforce  them.     Orou  », 

in  value,  and  defendants,  who  have  occupied  ^Un                                                          843 

the  land,  were  not  partiea  to  or  cognizant  of      ,-  "  .,„„ .._  .  „„_..,,_  j_  „„„_ 

the  wrong._-U  barrS  on  the  grountf  of  laches.  .  ^^l  ^'  «?'°^»  '""^  «  Jfy"???  ^h"  ^ 
r7w«iu<Xfi>  ni./,n.i  1Q7  a  nole  by  the  principal  debtor  before  the  Co  m- 
V7«knJ>oody  Dugan.  197  pietion  of  the  bar  ot  the  Statute  of  Limitaiions 
B.  An  acHon  to  set  aside  a  tai  sale  in  Ar-  ^eaps  the  debt  alive  both  as  tohimself  and  the 
tianms  for  irregularities  need  not  be  brought  surety;  but  wher*  the  paymeni  is  made  afier 
within  the  two  years  after  the  sale  preacnbwi  the  completion  of  the  bar  of  the  statute.  It  re- 
fey  Mansf.  (Ark.)  Dig.  fc^  B791,  it  the  owner  is  ,,,^8  the  debt  only  as  to  tbe  party  making  the 
prevented  from  bringing  it  within  that  time  payment,  id 
by  dereliction  of  duty  on  the  part  of  officers  of  .„    wi,™  -  .„_h.  «.  „rf  ~»^.ii^  ii„i.i. 

«.  One  who  is  in  possession  of  land,  having  gecure  it,  payment  on  the  debt  by  the  pnnci- 
ihe  title,  is  not  guilty  of  Inches  by  mere  delay  j^  debtor  after  the  death  of  the  surety,  but 
until  his  righla  are  invaded  10  bring  an  action  ^forg  ,i,e  completion  of  the  bar  of  the  Statute 
to  set  aside  deeds  as  clouds  upon  Iiia  title,  un.  ^1  Limitations,  will  prevent  the  surety's  exec- 
less  by  reason  of  such  delay  an  equitable  es-  utore  from  interposing  the  sutute  in  a  suit 
toppel  is  created  in  favor  of  the  adverse  claim-  (o  foreclose  the  morliraEe,  Id. 
*nt.    Bimmont  Greek  Coal  Co.  v.  Doran,    1068  ^  " 

7.  A  suit  to  set  aside  a  foreclosure  sale,  LIS  PENDENS. 

^'S"^''i±«!' /^™"fh-^^  ^nH^'^fT,™  1-  Ap^id^nfe  m  purchaser  of  lands  after 

t^en  possession,  upon  the  ground  of  imper-  ^   game  have  been  levied  upon  by  an  ailacb- 

<ect  service  of  process,  without  eicuse  for  de-  ^        ^^    ,  t„  ,j^  attadiment.    2Aomp- 

lay.  should  not  be  entertained  when  it  may  be  ^„  „  d-i...     '                                          eiSn 

inferred  that  plaintiff  knew  of  all  the  proceed-  *':'-'*""^'             ,,      ,         ,    ,                *"" 

ings  and  where  the  presumptions  ftre  In  favor  2.  A  mortgage  Of  land  made  by  a  grantee 

«f  jurisdiction  and  proper  service.    Martin  v.  ihereof  by  deed  void  as  to  creditors,  and  a  sale 

Qray                                                          997  under  foreclosure  of  the  mortgage,  are  subject 

s   T^h-  H»»..,.-  ^r  T  i^u.tt^^.  j~-  ...•  >w„tI„  *"  'I18  rights  of  a  creditor  under  a  prior  attach- 

&  TheBtatut«ofLtoitalkmsdoMB^^^  mem  of  the  land,  and  of  the  purchaser  under 

U  run  in  the  case  of  «n  "press  mist  untB  the  .    jodgment  in  the  attachment  suiL            Id. 

trustee,  with  the  knowledge  of  the  ee»lu%  qat  '      j"  s    •^      * 

iru«(,  has  disavowed  and  repudiated  the  trust.  wAXTTiva   tiaht'iui      Hm    RvmiriiniB 

OiAirn  V.  Charier  Oak  L.  ln».  Go.           1029  ""j^™®   PAPERS.     Bee    Evidrmob, 

9.  Where  notes  containing  a  provision  that 

If  interest  is  not  paid  when  due  the  principal  HANDAHUS.    Bee  also  C1.AIKB,  1. 

shall  become  due  are  secured  by  a  deed  of  ,                      ... 

trust  which  also  provides  that  the  whole  debi  !■  *■  '""  «  mandamus  can  be  issued  from 

chall  become  due  at  tbe  option  of  the  payee  11  ^^^  Supremo  Court  of  the  United  Suies  only 

the  interest  at  any  time  fi  unpaid  for  ninety  1"  atd  o'  "t*  appellate  jurisdiction,  eicept  In  a 

days  after  it  becomes  due,  such  option  applies  few  enumerated  cases.    Bt  Green,              763 

to  tbe  notes,  and  the  notes  are  not  due  on  de-  2.  A  writ  of  mandamus  will  not  be  issued 

fault  of  payment  of  interest,  so  as  to  set  the  from  the  Supreme  Court  of  tbe  TJoited  States 

Statute  of   Limitations   running,   unless    the  to  compel  a  state  court  to  vacate  its  order  dis- 

lyee  exercise  hie  option  to  make  tbem  due.  hairing  one  of  its  attorneys,  and  to  compel  it 

Joline  How  Oo.  v.  Welb,                             87G  to  restore  him  to  his  office.                           Id. 

10.  Under  the  mioola  decisions,  checks  are  3.  A  mandamui  will  be  gnnled  to  correct 
tilUs  o(  exchange  or  orders,  within  the  law  ol  an  error  of  an  Inferior  court,  where  there  Is  no 
that  State  as  to  limitation  of  autions,  and  arc  other  adequate  remedy,  and  no  discretion  to 
barred  unless  suit  thereon  be  brought  within  be  eiercised  by  such  court.  Bi  WaAington  A 
dve  vears  next  aft«r  the  cause  of  action  a.<y  G.  R  (h.  _  S80 
crued.    Bogert  v.  Xhirant.                          481  4,  Mandamus  may  issue  to  compel  a  clerk 

11.  A  surety  is  not  guilty  of  laches  In  Insti  of  a  county  to  discharge  his  duties  as  clerk, 
tuiing  a  suit  to  have  a  bond  canceled  or  re-  and  to  ob^  the  commands  and  record  tbe  pro- 
formed,  which  by  mutual  mistake  made  him  ceedingao'county  commissioners  da ./}(«([>,  and 
personally  liable  for  the  amount  of  a  judg  to  forbid  him  to  assume  to  determine  any  con- 
ment,  until  an  attempt  is  made  to  hold  him  test  between  rival  commissioners;  it  is  a  qnes- 
personally  liable  for  such  amount  on  the  bond,  tion  of  fact  to  bedetetminedby  the  court  hear- 
Griiaold  T.Eatard,                                    67E  ing  the  application  forthemandamm,  whether 
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the  petitioners,  nidier  than  their  contestants, 
are  toe  commissioners  de facto,    Ddgado  y,  dut- 

578 


5.  Mandamus  cannot  issoe  in  a  case  where 
its  effect  is  to  direct  or  control  the  head  of  an 
executive  department  in  the  discharge  of  an 
executive  duty  involving  the  exercise  of  Judg- 
ment or  discretion.  United  States,  Boynton, 
V.  Blaine,  1«8 

6.  Mandamus  may  be  issued  to  compel  the 
executive  officers  of  the  government  to  per- 
form a  mere  ministerial  duty  imposed  upon 
them  by  special  statute  or  otherwise,  which 
they  refuse  to  perform.  Id, 

7.  A  writ  of  mandamus  to  compel  a  railroad 
corporation  to  do  a  particular  act  in  construct- 
ing its  road  or  buildings,  or  in  running  its 
trains,  can  be  issued  only  when  there  is  a  spe- 
cific legal  duty  on  its  part  to  do  that  act,  and 
clear  proof  of  a  breach  of  that  duty.  NartJiem 
P.  R  Co,  V.  WoBhingUm  Territory,  1092 

8.  The  building  of  stations  by  a  railroad  is 
a  proper  subject  of  legislative  action,  which  is 
not  ordinarily  to  be  enforced  by  the  court  b; 
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mnndamua 

9.  The  court  will  never  order  a  railroad  sta- 
tion to  be  built  or  maintained  contrary  to  the 
public  interest  2d, 

10.  The  question  whether  a  mandamus 
should  issue  to  protect  the  interest  of  tbe  pub- 
lic does  not  depend  upon  a  state  of  facts  exist- 
ing when  tbe  petition  was  filed,  if  that  state  of 
facts  has  ceased  to  exist  when  the  final  Judg- 
ment is  rendered.  ZS. 

11.  A  peremptorv  writ  of  mandamus  may 
be  ordered  in  vacation  bv  the  Judge  of  the  Dis- 
trict Court  of  the  Territory  of  ]New  Mexico. 
Delgado  v.  Chavee,  678 

12.  A  petition  for  a  mandamus  is  properly 

{)resentea  in  the  name  of  a  Territory  at  the  re- 
ation  of  its  prosecuting  officer,  to  compel  the 
performance  of  a  definite  public  duty  required 
by  law.  No  demand  is  necessary  before  ap- 
plying for  the  writ.  Northern  P.  B,  Co,  v. 
Washington  Territory,  1092 

MARITIME   LAW.    See  Constxtutioh- 
AL  Law,  8. 

MARKETS. 

• 

1.  By  the  law  of  Louisiana,  the  regulation 
and  control  of  markets  are  matters  of  municipal 
police,  and  may  be  entrusted  by  the  Legisla- 
ture to  a  city  council,  to  be  exercised  as  the 

Sublic  health  and  convenience  may  require. 
Tatal  V.  Louisiana,  288 

2.  The  ordinance  of  the  city  of  New  Orleans 
prohibiting  the  keeping  of  a  private  market 
within  six  squares  or  any  public  market  of  the 
city,  under  penalty  of  fine  and  imprisonment, 
is  within  tbe  authority  constitutionally  con- 
ferred upon  the  city  council  by  the  Legislature 
of  the  State.  H. 

MARSHAL.    See  Afpbal  and  Bbrob,  86. 

MASTER  AND  SERVANT.    See  also 
Notes,  Jjsnmn  to. 

If  an  act  of  an  em  ploy  6  be  lawful,  and  one 
which  he  is  Justified  in  doing,  and  which  casts 

1208 


no  personal  responsibility  on  him,  no  response 
bility  attaches  to  the  employer  therefor.  New 
Orleans  db  N.  E.  B.  Co.  Y.  Jopes,  91^ 

MEANDER  LINE.    See  Bouhdabqbb,  4,, 

MEMORIAM,    IN.    JUDGE    BRAD- 

LEY.  appendix,  L 

MEXICO.    See  Claihb,  1,  a 

MINES. 

1.  One  to  whom  lots  in  a  town  site  have 
been  conveyed  pursuant  to  U.  S.  Bev.  Stat, 
tit.  82,  chap.  8,  cannot  be  deprived  of  Uiem 
because  of  a  subsequent  discovery  of  min- 
erals in  them  and  the  issue  of  a  patent  to  tha 
discoverer.    Davis  y.  WiMold,  238 

2.  The  exception  of  mineral  lands  fron^ 
grant,  in  the  Acts  of  Congress,  applies  only  to 
such  lands  as  were  at  the  time  of  the  grant 
known  to  be  so  valuable  for,  their  minerals  a» 
to  Justify  expenditure  for  their  extraction. 

Id. 

8.  Mineral  deposits  in  lands  which  have 
ceased  to  be  public  and  have  become  the 
property  of  pnvate  individuals  cannot  be  pa- 
tented under  the  laws  of  Congress.  Jd, 

4.  The  patent  of  a  mining  daim  carries 
with  it  only  such  rights  to  the  land  as  the  law 
confers;  and  those  rights  cannot  be  enlarged 
or  diminished  by  any  reservations  of  the  offi- 
cers of  the  land  department.  Id, 

6.  Valuable  mineral  deposits  in  town  sites 
outside  of  tbe  patent  for  the  town  site  are  open 
to  exploration  and  purchase.  Id. 

MISTAKE.    See  Equnr,  8;  Injuhctioh^ 
9. 

MORTGAGE.    See  also  BAznotUFTcr,  5;: 

CORFORATIONB,  8;  COSTB  AND  FbBB;  In- 

soLysNOY,  1, 5;  Notes,  Isdex  to. 

1.  The  owner  of  real  estate  can  create  ^ 
trust  in  rents  and  profits,  separate  and  npart 
from  the  title;  but  where  the  object  is  securi- 
ty and  the  title  la  conveyed,  the  lien  is  on  tbe 
land.  The  mere  direction  to  appropriate  tbe 
rents  and  profits  to  the  payment  of  the  debt 
will  not  relieve  the  realty  from  the  burden  of 
the  lien.    Qisbom  v.  Charter  Oak  L.  Ins.  f'o, 

102» 

8.  The  law  in  force  at  the  time  a  mort 
gr  is  executed,  with  all  the  conditions  and 
mi  itions  it  imposes,  is  the  law  which  deter- 
mines the  force  and  effect  of  the  mortga^ 
East  Tennessee,  V.  d  Q.  R  Oo.  ▼.  Frazier. 

196- 

8.  An  elevator  is  not  a  common  appurte- 
nance to  the  railroads  of  several  companies^ 
owning  the  stock  of  the  elevator  company, 
within  the  meaning  of  a  mortgsee  upon  the 
railroad  and  its  appurtenances.    Eumpkreys  v. 
MeKissoek,  473 

4.  Although  a  railroad  company  possesses  a. 
separate  legal  interest  in  an  elevator,  it  is  not 
appurtenant  to  its  railroad  within  the  meaning 
of  a  mortgage  upon  the  railroad  and  its  ap- 
purtenances, where  the  building  is  situated 
more  than  half  a  mile  from  the  xallroad  and  \» 

189, 140, 141, 148  U.  8.. 
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erected  on  land  not  belonging  to  the  com- 
pany. Id, 

6.  Under  the  term  "appurtenances/*  as 
used  in  a  mortgage  made  by  a  railroad  com- 
pany upon  its  railroad,  only  such  properly 
passes  as  is  inckispensable  to  the  use  and  en- 
joyment of  the  fraQchises  of  the  company. 

Id. 

6.  A  condition  in  a  trust  deed  of  railroad 
property,  that  on  default  in  the  payment  of 
Interest  or  principal  for  the  time  stated  the 
trustees  shall,  on  the  written  request  of  60  per 
cent  of  the  bondholders,  take  possession  of  the 
property  and  sell  the  same  in  a  place  named, 
docs  not  apply  to  foreclosure  proceedings  be- 
gun in  a  court  of  competent  jurisdiction  to 
iobtain  a  judicial  sale  of  the  property.  €htar- 
anty  Trust  d  6.  B,  Co,  y.  Often  Ooie  8pring$ 
db  M.  B,  Co.  116 

7.  A  condition  in  a  deed  of  trust,  that  the 
premises  mortgaged  shall  not  be  sold  under 
proceedings  either  at  law  or  equity,  but  that 
the  mode*  of  sale  provided  by  the  mortgage 
ahall  be  exclusive  of  all  others,  will  not  oust  the 
Jurisdiction  of  the  courts.  Ooly  the  grantor 
and  its  assigns  can  take  advantage  of  this 
covenant;  purchasers  at  a  judicial  aSe  cannot 

Id. 

8.  In  Louisiana  a  sale  under  a  mortga^  is 
Dot  illegal  for  want  of  an  appraisement,  wnere 
appraisement  is  dispensed  with  by  the  mort- 
gage.   Stockmeyer  v.  Tobin^  128 

9.  A  plantation  and  the  personal  property 
belonging  thereto  may  be  sold  under  a  mort- 
gage including  both,  in  a  lump;  and  the  sale 
nay  be  at  the  seat  of  justice,  unless  the  debtor 
•easonably  requires  the  sale  to  be  on  the  plan- 
tation. Id. 

10.  A  mortgage  foreclosure  does  not  cut  off 
the  rights  of  persons  and  parties  uoder  a  prior 
mortgage,  where  those  rights  are  reserved  by 
the  decree.    Humphreys  v.  MeEisaock,       478 

11.  One  who  purchases  mortgaged  property 
from  the  mortgagor  is  not  bound  to  see  that 
the  proceeds  are  appropriated  according  to  an 
agreement  between  the  mortgagor  and  ti^e 
mortgagee,  giving  the  former  full  ris^ht  and 
permission  to  sell  the  property  and  make  titles 
thereto,  the  proceeds  of  sale  to  go  to  the  cred- 
it of  the  mortgagee.     Woodward  v.  Jetoell,  478 

12.  Where  the  decree  of  sale  of  mortgaged 
property  provides  for  the  pavment  of  demands 
py  the  purchaser,  and  that  demands  which  are 
act  presented  within  six  months  after  the  con- 
flnnation  of  the  rale  shall  be  barred,  ai.d  the 
decree  of  confirmation'contains  no  such  limita- 
tfon  as  to  time,  a  claimant  may  present  his  de- 
mands after  the  lapse  of  more  than  six  months. 
Cieott  V.  Beadriek,  851 

18.  A  purchaser  of  propertv  at  a  foreclosure 
pele  under  a  decree  which  makes  him  liable  for 
tfaims  against  the  receiver  which  shall  be  pre- 
inited  within  six  months  after  the  confirmation 
id  the  sale  is  liable  for  such  a  claim  presented 
itfler  said  six  months,  where  the  decree  of 
tonifirmation  of  the  sale  makes  such  purchaser 
Bable  for  all  claims  against  the  receiver,  with- 

et  any  limitation  as  to  the  time  of  their  pre* 
itation.  Id. 

:   14.  Wheie  a  fund  arising  from  a  sale  of 


property  is  in  court,  the  court  may  abrogate 
the  limitation  of  six  months  provided  by  th» 
decree  of  sale  for  the  presentation  of  daims^ 
and  permit  a  creditor  to  prove  his  debt  after 
the  expiration  of  said  six  months.  Id. 

15.  In  Iowa,  a  chattel  mortgage  given  by  a 
merchant  on  his  stock  of  goods  and  Uiose  after- 
wards bought,  to  secure  debts  not  due,  whidk 
upon  its  face  contains  no  reservations  for  the 
benefit  of  the  mortgasor  and  gives  the  mort- 

?;agee  full  power  to  take  possession,  upon  de- 
ault  or  when  he  pleases,  is  not,  as  matter  of 
law,  invalidated  by  a  parol  understanding  at 
the  time  of  its  execution  that  the  mortgagor 
may  go  on  selliog  the  goods  in  the  ordinary 
way,  and  use  the  proceeds  of  his  daily  sales  to 
support  himself  and  to  keep  up  the  stock  by 
purchases,  applying  the  surplus  to  pay  the 
mortgaged  debt    Etheridge  v.  Sperry,       171 

MUNICIPAL  BONDS.  Bee  Bonds,  0; 
Notes,  Index  to. 

BIUNICIPAL  CORPORATIONS.    See 

also  CoNTHACTS,  12,  13;  Dbains  and 
Sbwebs;  Estoppel,  7;  Markets;  Pay- 
ment, 2,  8;  Whabyes,  1. 

1.  No  legislation  can  confer  upon  a  munid- 
pal  corporation  authoritv  to  contract  indel^ 
edness  which  the  Constitution  expressly  de- 
clares it  shall  not  be  allowed  to  incur.  Door^ 
Dist.  Twp.  V.  Cummins,  1044 

8.  When  authoritv  is  granted  to  a  munici- 
pMdity  to  contract  a  debt  by  the  issue  of  nego- 
tiable securities,  the  power  to  levy  taxes  suffi- 
cient to  meet  at  maturity  the  obligation  to  be 
incurred  is  implied,  unless  the  mw  clearly 
manifests  a  contrary  legislative  intention. 
ScoUand  County  Ct,  v.  United  States,  BiU,  851 

NATIONAL  EXTENSION.  See  Con- 
stitutional Law,  8. 

NAVIGABLE  WATERS.    Bee  State,  8. 

NE  EXEAT.    See  also  Injunotion,  9-11. 

A  defendant  arrested  upon  a  writ  of  ns  exeat 
may  obtain  a  discharge  of  the  writ  upon  giving 
bond,  with  surety,  to  answer  and  to  be  amen- 
able to  the  process  of  the  court.  Oriswold  v. 
Hazard,  878 

NEGLIGENCE.  See  also  Cabbibrb,  8,  6; 
Evidenoe,  7,  85,  88,  43;  Notes,  Index 
TO;  Railboadb,  4;  Tbial,  18. 

Contributory  negligence  of  plaintiff  will  not 
exonerate  defendant,  if  it  be  shown  that  the 
latteif,  by  the  exercise  of  reasonable  care  and 
prudence,  might  have  avoided  the  consequences 
of  the  former's  negligence.  Inland  db  S. 
Coasting  Co;  y.  Tolson,  270 

NOTES  (Editorial),  INDEX  TO. 

Aet  of  Gk>d ;  what  is  458 

Bail;  discharge  of  875 

Bills  and  notes.     See  Prinoipal 

AND  StTRBTT. 

Bonds;   municipal;  construction    and 

vaUdity  844 
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MonOB— PABTmKSl 


Oknisrai  of  puaengen;  rtglu,  dotles, 
and  Uabilttics  of;  wbo  are  passen- 
gera :  meaaure  of  care  required; 
CODtrlbutoi7  negU^nce;  ucketa; 
ejecdoD  of  passenger 
Liaoilit;  for  wrongs  done  t>^  em- 
plojM  to  pBsseDgers  and  otnen 

'CliBttsl  mort^aKs,     Bee  Hobtga^ 

Collision.    See  BmpFnra. 

ConatraetiOB.    BeeTBIAL. 

■Contrftcts.    See  also  Cobfoiutios& 
Construction  of.    See  Trial. 


it 


execution  of  sucb  cootracts,  or  of 
esioppel,  or  of  ratlflcation 
Liability  of  atockholdera,  ia  equi- 
ty, to  creditors  for  unpaid  sub- 
scrlpCioDS;  liability  on  new  ebares 
issued  after  creditor's  claim  arose 

Eatoppel.     See  Cobpobationb. 

£Tldenee]  parol,  to  vary  or  contradict 
a  writing 

Ezecation;  exemption  from,  of  prop- 
erly beld  for  public  purpoaes 

Inanr&nea;  defense  of  suicide  to  action 
for  Ufe  insurance;  or  of  wllltal 
destruction  of  property  to  an  so- 
tion  on  a  Are  or  marine  policy 

IilMiItation  of  Kctiona;  wben  statute 
not  applicable  M  trusts 

Master    mnd   ■errant.      See  Cab- 

Uortga^;  of  cbattels;  effect  of  per> 

mission  to  mortgagor   to   retain 

possession  and  sell 
Mnnlcipal  bonda.    6ee  BoHIW. 
Heflifrenee;  contributory;  imputed: 

of   parent,    child,    husband,   or 

driver;  Inlozication 
One«rat  dt  facto 
Prinelpal  and  soretr ;   discharge 

of.  by  extension  of  time  of  paj- 

Dtscharge  and  rights  of  surety 

Ratification.    Bee  Cobfoiutiohb. 

It««elTera;  appointment  and  power* 
ot;  certiUcBtes  and  contracts  of; 
liability  of;  suits  by;  rigtita  of 
purchaser  from 

Sale;  necessity  of  delivery  to  pass  title; 
effect  of  fraud;  intention  to  vest 
liile;  what  constitoles  delivery 

SUpplnst  collision;   rules  of  naviga- 
tion ;  steam  vesBels  meeting;  steam    ■ 
vessel  and  sail  vessel    meeting; 
speed;  liability 

Trial;  question  of  law  or  fact  as  to 
construction  of  written  instru- 
ments or  of  language 

Traata.   See  LnOTATioir  of  Actiokb. 


1.  Knowledge  or  actual  notice  of  all  the  COT  nor  doe 
ponlora  and  the  president  of  the  company  aa-  lo«es  o] 
1810. 


FiTEnTS,  I.,  n. 

aeputfeaueoDlrtenantt  IncommoQ.  Clark  piece,  of  whtcb  the  McBurne^  portion  fur- 

v,  wdiMty,                                                 11G7  nisbefl  a  wearing  auiface  alwny a  the  same  and 

not  altered  by  wear,  and  the  pure  rubber  back- 

PATENTS.  fng  by  Its  elBBlicIly  always  keepi  anch  weai^ 

T    Ti n p ■-..  '"f  sorface  In  clow  cootactwlth  the  piatoo 

I.  Rmm  GOTKBHIHO  PATBHTABOm.  ^^   ,^,„    ^  ^j^^  Joint. -In Tol»«i  a  patent. 
n.  OoifBnrATiosa.  able  invenlfon.     Ma^ouian  v.  Nem  Fw*  Brtt- 
in.  BKI98UEB.  ing  A  P.Ot.                                              781 
IV.  GoHflTBUcnoit;  InmiiiaKiiEitT.  9.  If  an  earlier  patent  be  IdeDtlcal  with  a 
V.  LiOsSBB.  ABfUQMMEKT,  KTO.  !"*'  ""^  "  "^'J  *  Colorable  variation  from 
It,  the  wcoDd  patent  Is  void,  as  a  patentee 
See  also  Affbai.  and  Erbor,  75;  Codbtb,  10;  caanot  talte  oat  two  patents  for  the  aame  in- 
Dakaqsb,  4-8;  EvmasoB,  4,  44,  Bl,  02.  venUoo.     MeOnary  t.  Fennmltania    Canal 
Co.                                                             817 
L  Rin,xa  OoTBRMrao  pATmrrABiurr.  ip.  The  Myers  patent,  208,268,  for  an  Im- 
provement in  handle  aockeia  for  shovels,  etc., 
1.  A  conception  of  the  mind  is  not  an  ioven-  oonslatingof  twostrapelenninallneinasockel. 
tton  nntll  represented  in  some  phyrical  form.  ««  antlclpaiod  by  the  Amea  California  spade. 
CDiuccesaful  eiperlmenta  or  projects   ahan-  and  li  invalid.    Myen  v.    Ortxm  eOtotel  Go. 
4oned  t?  the  Invenlordo  not  amount  to  luven-  ggD 
«««.     Oartmr^a.v.WtmmMUU,^  11.  Upon  the  qu«itlon  .h.tb.r  pWniilT.  f.- 
*^"    _        . ,                          ,    ,  ventlon  has  been  anticipated,  after  defendant 
a.  Something  more  is  required  to  lapport  a  baa  given  evidence  of  earlier   pateota  It  ia 
fwtent  than  a  slight  advance  over  what  has  proper  for  plaintiff  to  show  that  prior  to  the 
jocoeded  it.  or  mere  auperlorlty  in  workman-  dale  of  any  of  them  he  had  reduced  his  inven- 
ahlpoinnieb.    Infemattonai  Toeth  Oroien  Oo.  tion  to  practice  in  a  working  form     Bt.Paul 
■V.  Gat/lord,                                                      847  ptou  Worki  v.  Starliiig,                                 404 
S.  It  ia  noinvention,  witblo  the  meaning  of  la.  a  person  aued  for  infrineement  of  a 
the  law,  to  perform  with  increased    speed  a  patent  may  show  In  defense  that  tne  invention 
fleriesofaurgicaloperationain  denliatty.oldin  claimed  was  palented,   or  described   In  aome 
themselves  and  in  the   order  In  which  they  printed  publication,  before  the  palenleii's  sup- 
liave  been  before  performed.                       Id.  weed  invention  or  discovery  thereof.     Clark 
4.  Cntling  in  two  a  double-roll  spring  used  Thread  Co.  v.  WiUimantie  Linen  Co.          G21 
to  attach  a  aweat-pad  lo  a  horse^»llar,  and  is.  The  extent  to  which  a  palenied  device 
osing  only  one  roll  of  it  for  clasping  only  the  haa  gone  Into  use  la  an  unsafe  criterion  of  Its 
fore-wale  oramall  roll  of  the  collar,  doea  not  patentability.    MeOUtin  t.  Ortmayer,         800 
involve  a  patentable  invention.    McOlainj^  j^^  ^^^  U,^^  1,  „„  invention,  the  extent 
<frtmayer.                                                         BUU  ^,  ,^g  ^^^  ^j  (he  patented  ariicle  la  not  a  mat- 
Si  A  patent  for  an  improvement  in  panta-  ter  of  moment  upoothe  question  of  its  paienl- 
loone,  which  consJais  in  re-enforcing  or  hridg-  able  character.    Adam*  v.  BeHairt  Stamping 
ing  with  a  continuous  fitrlp  of  cloth  aa  an  in-  (],,                                                              siV 
elaallc  bridge  or  check  piece  the  junction  of  ,„   j^      doubtful  caw  the  fact  that  a  pa- 
tte  bnlton  and  buttoi^hole  atripa  b  lie  fly.  or  ^,^^  ^^  ,    ^          ,„(<>  general  use  U  e^l- 
by  turning  the  end  of  one  of  such  strips  and  dence  of  its  uiiiltyrbutitisnolconcluaiveeven 
running  it  up  along  the  «de  of  the  other  and  ^  , hat,  much  lei  of  ila  patentable  novelty, 
feawnlng  it  to  it,-ia  invalid  for  lack  of  pa-  ^^otainy.  Ortmayer.                                 860 
teutable  Invention,  as  subatantially  the  same  .„  .„^            ,        .            ..  .,    ,        .i 
Idea  haa  been  iiiuatraied  whenever  a  tear  haa  '^  ^^'^  ">  Inventor  taught  bto  Invention 
been  mended  by  placing  a  patch  underneath,  »<>  a  largo  number  throughout  the  countty, 
and  also  in  caseof  gloves  by  the  use  of  an  over-  «'^1»  no  suggestion  that  it  was  an  experiment, 
lapping  piece    to  M-enforce  a  seam.    P!,t«,(  and  recolvedpey  for  aucblnstruction,  thlacon- 
(%M*w  ob  V  Glover                                858  ■^''"'^  ^'^'^^  "^  abandonment  of  hu  claim  as 
_   Jy      ',!,,'            _,,          ,     .  to  preclude  hia  obtalniug  a  valid  patent  for  It 
^••iJ?'1!1PK'°"'k^°"  "'^'"'S,''"':!';^  infarM(wnaJr«)(ACh^Cb.v.&flyiwrf,  847 
of  a  lid  secured  by  a  hinge  on  one  side  and  by  ,_    ,     ,                 ,,..,.  i          i 
any  Undof  locking  devlA  on  theopposile  side.  ^7.  A  Mtentee  may  claim  the  whole  or  only 
b  not  patentable,    Adam  v.  B<^aire  Stamping  *.?»"  «'  Ji's  invention;  and  If  he  describe  and 
f^                                                              g45  claim  only  a  part,  ha  li  presumed  lo  have 
n    D..    .iRSDon .J  M„„    IB  laiA  abandoned tberesldue lothepublfix     MoOlain 

7.  Patent  166.880,  granted  Nov.  17, 1874,  _  /vi«iAi»r  800 
to  Robert  Clu^tt  for  an  improvement  in  '■  «*««*«■,  ^  BW 
thlrta,  which  conalsta  almply  of  a  sblrt  tm-  _   „ 

nax  bound  at  its  edgea  and  stitched  through  D-  CoifBiHATiona 

Ita  binding  to  the  body  of  the  shirt,  la  invalid 

tor  want<3  patentable  novelty.    Clveftv.  Oaf-  18,  The  bringing  together  of  old  devices, 

Vn,                                                              885  without  securing  some  new  and  useful  result 

8,  Th8Gatetypatent,8e,296,foranlmprove-  asthejolntproductof  the  combination— son^ 
nentfaiTUlcanized  india-rubber  packing,  tose-  thin?  mo™  than  a  mere  aggregation  of  old 
MMBgreaterelasticitytbanisfoundintheMc-  results-does  not  constltiiie  a  patentoWe  In- 
Bnmeypacklng.whlchismadeofbiftapilesof  vention.  Adamt -r.  Bella%r»  Stamping  a>.  8i9 
ilotb  coated  with  rubber  and  vulcanized  by  IB.  A  mere  aggregation  of  old  dements  in 

'    '           n  it  a  tucking  of  pure  rubber  gum  anew  relation  is  not  the  subject  of  a  patent. 

'-  "  BO  aa  to  form  but  a  abigle  Uttion  Edge  Setter  Co.  v.  Keith,                 261 

ISU 


GAHBLmo — ^Husband  and  Won. 


6.  The  neglect  to  make  reasonable  examina- 
tion will  preclude  a  purchaser  from  rescinding 
a  contract  of  purchase  on  the  ground  of  false 
and  fraudulent  representations.  He  is  also 
precluded  when  it  appears  that  he  did  make 
such  examination,  and  relied  on  the  evidences 
furnished  by  such  examination,  and  not  upon 
the  representations.    Famiworth  v.  Duffner, 

981 

GAMBUNO.    See  Coktraots,  14. 
GRAND  JURY.    See  also  Civil  Riobts; 

DiFLOlCATIC  Aim    COKSOLAB   OfFICRRB, 

2;  Habrab  Corpub,  8, 10. 

The  privilege  given  by  the  Fifth  Amend- 
ment to  the  Constitution,  that  no  person  shall 
be  compelled  in  any  ciiminal  case  to  be  a 
witness  against  himself,  extends  to  a  proceed- 
ing before  a  grand  Jury,  (hutuelman  v.  Eitch- 
cock,  1110 

GRANTS.  SeeCoRPOBATiONB,  1;Watbb8,8. 

HABEAS  CORPUS.    See  also  Aubns,  7. 

1.  Although  the  courts  of  the  United  States 
have  power,  upon  habeas  corpus,  to  inquire 
into  the  cause  of  the  detention  of  anyone 
claiming  to  be  restrained  of  his  liberty  in  vio> 
laUon  of  the  Constitution,  laws,  or  treaties  of 
the  United  States,  it  was  not  intended  by  Con- 
gress that  they  should  by  writs  of  habeas  cor- 
pus obstruct  the  ordinary  administration  of 
the  criminal  laws  of  the  States  through  their 
own  tribunals.  Wood  v.  Brtuh,  505;  McEl- 
tains  V.  BnUh,  971 

2.  The  Supreme  Court  of  the  United  States 
has  power,  upon  habeas  corpus,  to  inquire  as 
to  the  Jurisdiction  of  ao  inferior  court,  either 
in  respect  to  tiie  subject  matter  or  the  person, 
even  if  such  inquiry  involves  an  exanunation 
of  facts  outside  of,  out  not  inconsistent  with, 
the  record.    Bx  parte  MayfiOd,  685 

8.  The  United   States  circuit   court  may 

Sroperly  decline  to  interfere  by  habeas  corpus, 
1  advance  of  the  state  courts,  to  discharge  one 
convicted  of  murder  in  a  state  court  which  had 
jurisdiction  of  the  person  and  offense,  and 
whose  errors,  if  any,  may  be  corrected  by 
appi^  to  the  state  court  of  appeal.  Duncan 
▼.  McCaU,  219 

4.  After  the  final  disposition  of  a  case  by  the 
highest  court  of  a  Stote.  the  United  States  cir- 
cuit court,  in  its  discretion,  may  put  a  party 
who  has  been  denied  a  right*  privilege,  or 
immunity  claimed  under  the  Constitution  or 
laws  of  Uie  United  States,  to  his  writ  of  error 
from  the  Supreme  Court  of  the  United  States, 
rather  than  interfere  by  writ  of  batKas  corpus 
Wood  V.  Bnuh,  505 

6.  The  fact  that  the  applicant  to  a  United 
States  court  for  a  writ  of  habeas  corpus  to 
review  and  annul  the  ludgment  of  a  state 
court  in  a  criminal  case  is  unacquainted  with 
our  laws  and  language,  or  is  the  subject  of  a 
foreign  government,  is  immaterial  upon  the 
inquiry  as  to  the  authority  of  the  court  to  issue 
the  writ    jMgiro  t.  Bruth,  510 

8.  A  judgment  of  the  Supreme  Court  of  the 
United  States  affirming  a  Judgment  of  the  dr- 
cuit  oourt  denying  a  habeas  corpus  to  review 

IMS 


the  Judgment  of  a  state  court  te  a 
case  is  a  final  Judgment  within  U.  &  Bev. 
Stat,  g  766,  providing  that  nntO  final  Jodc- 
ment  upon  such  an  appeal  any  proceedincm 
the  s^ate  oourt  shall  be  null  and  voki;  and  the- 
stjJe  court  may  sentence  the  prisoner  befov» 
the  mandate  of  the  supreme  court  is  sent  to  tbr 
circuit  court,  but  sudi  sentence  is  at  the  risk 
of  annulment  if  the  supreme  court  during  the 
term  should  suspend  or  set  aside  its  own  Judg- 
ment. &, 

7.  Errors  committed  in  a  criminal  case  by  a 
state  court  of  competent  iurir diction  wbfle 
proceeding  under  statutes  that  do  not  cooflici 
with  the  United  States  Constitution  cannot  be 
reached  by  habeas  corpus.  Id,;  Wood  v.  Ar«aft, 

60S 

8.  The  question  of  the  power  or  duty  of  the 
circuit  court  to  issue  a  writ  of  hatKas  coipas  to- 
review  a  conviction  of  a  state  court  is  do>i 
affected  by  the  fact  that  the  applicant  was- 
ignorant,  until  after  his  conviction,  of  the 
exclusion  of  citizens  of  bis  race,  because  of 
their  race,  from  the  lists  of  grand  and  petit 
Jurors.  That  fact,  if  material,  was  for  tbe- 
consideration  of  the  trial  oourt  Wood  v. 
Bru$h,  505- 

9.  Where  the  statutes  of  a  State  regulating 
the  selection  of  Jurors  do  not  conflict  with  the 
Federal  Constitution,  if,  in  any  case,  tbey  are 
administered  by  the  state  court  so  as  to  dis- 
criminate against  an  accused  person  because  of 
his  race,  the  remedy  for  the  wrong  done  to 
him  is  not  by  a  writ  of  habeas  corpus  from  a* 
court  of  the  united  States.  Jugiro  v.  BtmjA, 
510;    Wood  V.  Bruah,  506^ 

10.  A  deficiency  in  the  number  of  grand 
Jurors  prescribed  by  law,  there  being  present  a. 
number  Aifflclent  to  find  an  indictment,  caniiot 
be  taken  advantage  of  after  conviction,  by  writ 
of  habeas  corpus.    Eg  parte  Wiiootk,  51^ 

11.  The  object  of  a  writ  of  habeas  oorpos  ia 
to  sscertain  whether  the  prisoner  can  lawf  qIIj 
be  detained  in  custody:  and  if  sufficient  ground 
for  his  detention  by  the  govemoMot  is  shown, 
he  is  not  to  be  discharged  for  defects  in- 
the  original  arrest  or  oommttment.  Ai'ii  ▼. 
United  8tate$,  1146* 

12.  The  denial,  bv  the  circuit  eomt,  of  » 

Setition  by  one  imprisoned  undw  sentence  of 
eath  for  murder,  for  a  writ  of  habeas  corpaa»— ^ 
affirmed  by  the  United  States  Supfwne  Comt. 
Smiler  v.  Brush,  755;  Shemm  ▼.  Brutk,  7S8; 
Jugiro  v.  Brueh,  74^ 

HUSRAND  AHD  WIFE.    Sea  alto  Stk 

DKHOB,  88. 

1.  Under  the  law  of  Louisiana  a  wife  cansof 
bind  herself  for  the  debts  of  her  husband 


tracted  during  coverture.    MarekamdY.  Qrjf 

fon,  tan 

S.  Although  a  married  woman  in  LooisiaBa 
has  the  authorintion  of  a  Judge  to  execvta  a. 
note  for  the  benefit  of  her  sepuate  ealale^  if  b 
fact  the  company  taking  the  Dotaadvaooes  tW 
money  on  it  to  her  husband,  knowinc  H  to  ha 
for  his  benefit,  neither  the  wife  nor  bar ) 
er^  will  be  bound  for  the  payment  of  tke 


8.  A  note  and  mortgage  executed  b7  i^  vifia 

lit.  14t,  141. 14S  U.  & 


PSRPETUITIBS— PbIYATB  LaHD  ChAJM^ 


and  Its  contrflmiloo  to  a  fvaid  can  never  be 
considered  m  a  donation  when  there  is  an  in- 
<lebtedne88  to  that  fund  to  be  dischar^  by  it 

Id, 

PERPETUITIES. 

A  will  does  not  Tiolate  the  ITOnofs  law  of 
perpetuities  which  prohibits  the  tyine  up  of 
property  beyond  a  life  or  lives  in  h&ng  and 
twenty-one  years  afterward,  where,  after 
twenty  years  from  the  death  of  the  testator  and 
.after  ihe  death  of  his  widow  and  dauf^hter,  the 
title,  legal  and  equitable,  in  the  property,  will 
be  vestai  in  persons  capable  of  conveying  it. 
Potter  V.  Couch,  721 

PLEADING.    See  also  Coubts,  90. 

1.  Ean  Code,  %  108,  requiring  allegations 
in  a  pleading  duly  verified  to  be  taken  as  true, 
unless  the  denial  of  the  same  be  verified,  does 
not  require  the  sllegatiohs  of  a  verified  answer 
to  be  taken  as  true  where  the  reply  is  not  veri- 
fied, if  no  reply  be  necessary.  Marper  County 
V.  Bo9e,  844 

2.  The  Jurisdictional  allegation  that  the 
plaintiffs  are  without  adequate  remedy  at  law 
Is  a  mere  inference  or  conclusion,  which  must 
be  msde  out  by  facts  averred  or  proved.  Bhd- 
ton  V.  Piatt,  278 

8.  The  allegation  of  fraudulent  proceedings 
respecting  the  acquisition  of  the  title  to  land 
does  not  convert  an  action  at  law  into  a  suit  in 
equity.  8myih  v.  New  OrUam  Canal  db  Bkg, 
Co.  m 

4.  The  sllegation,  in  a  bill  in  equity,  that 
plaintiff  is  seised  in  fee,  is  a  sufficient  allega- 
tion of  a  possession  of  land.  Simmom  Cnek 
Coal  Co.  V.  Doran,  1068 

5.  One  who  impugns  the  good  faith  of  a 
transaction  must  state  the  essential,  ultimate 
facts  upon  which  his  cause  of  action  rests,  and 
not  content  liimself  with  general  charges  that 
what  was  done  was  "colorable,"  a  ''mud,"  a 
''breach  of  trust,"  and  a  "scheme**  by  which 
the  contractors  were  to  get  the  stock  without 
paying  for  it.    These  are  allegations  of  legal 

•conclusions  merely,  which  a  demurrer  does 
not  admit.    Fogg  v.  Blair,  104 

6.  if  a  plea,  upon  argument,  is  ruled  to  be 
-sufficient  in  law  to  bar  the  recovery  of  the 

plaintiff,  the  court  will  allow  him  to  take  issue 
upon  it  b^  replication  and  to  disprove  the  facts 
upon  which  it  is  endeavored  to  support  it. 
Untied    States  v.  Dalle$  MaUary  Road  Co. 

560 

7.  A  demurrer  admits  facts  well  pleaded, 
4>ut  does  not  admit  that  the  construction  of  a 
^written  instrument  set  forth  in  the  complaint 
is  the  true  one.  Intentate  Land  Co.  v.  Max- 
well Land  Grant  Co.  278 

70ST0EFICE.    See  also  Claimb,  1 

A  railroad  built  partly  by  a  lend  grant  made 
iby  Congress  is  entitled,  under  the  Act  of  July 
12,  1876,  §  18,  for  transportation  of  the  mail  to 
full  rates  for  such  portion  of  the  road  as  was 
not  aided  by  such  land  grant  United  8tate$ 
T.  Alabama  G.  8,  R.  Co.  1184 


POWERS. 

1.  An  agreement  authorizing  a  mortgagor  lo 
convey  the  mortgaged  property,  made  by  tha 
mortgieigee,  is  not  invalid  as  an  authority  to 
convey,  under  the  Qeorgia  Code,  because  nol 
executed  before  two  witnesses.  Woodward  v. 
JeweU,  478 

2.  Power  .to  sell  gives  authority  to  sell  for 
cash  only,  and  does  not  uphold  a  mere  ex- 
change. Id, 

PRACTICE. 

Unreported  practice  cases,     appendix,  III. 

PRESIDENT.    See  Coubtb,  0. 
PRINCIPAL  AND  AGENT.    See  also 

COHTRAOTS,  7. 

1.  When  the  whole  compensation  of  an  agent 
of  a  company  engaged  in  loaning  money  is  by 
special  sgreement  to  be  paid  from  the  fees  paid 
him  by  the  borrowers  and  mortgagors,  he  can- 
not recover  from  the  company  pay  for  his  ser- 
vices. Hughe$  V.  Dundee  Mortg.  d  T.  Inveet, 
Co.  854 

2.  The  principal  has  a  right  to  determine  or 
revoke  the  authority  ffiven  to  his  agent,  at  his 
own  mere  pleasure,  where  not  otherwise  amed 
between  them.  WiUcox  d  G.  Bewing-Maeh. 
Co.  T.  Swing,  882 

PRINCIPAL  AND  SURETY.  See  also 
Bills  AND  Notes,  2-4;  Equirr,  8;  Fbaud 
▲KD  Fraxtdxtlbnt  Convbtahcbs,  1; 
HuBBAin)  and  Wtfb,  4;  Injunction,  9, 
10;  Limitation  of  Actions,  11;  Notes, 
Index  to. 

1.  The  release  from  a  mortgage  of  certain 
portions  of  the  mortgsged  premises  on  the  re- 
ceipt and  application,  to  the  mortgage,  of  the 
proceeds  of  a  sale  thereof  at  a  fair  price,  does 
not  release  the  surety.    Cross  v.  Auen,       848 

2.  Taking  a  bond  for  discharge  upon  ne  exeat 
which  mskes  the  surety  liable  for  any  amount 
adjudged  to  be  due  in  the  action,  but  which 
he  executes  in  the  belief  that  it  is  only  to  se- 
cure defendant's  appearance,  under  e'^  agree- 
ment with  defendant  that  it  is  to  secure  the 
amount  adjudged  due,  of  which  agreement  the 
surety  is  ignorant,  is  a  fraud  upon  the  surety. 
Ghriswold  v.  Bastard,  678 

8.  Although  the  failure  to  sue  upon  a  de- 
mand may  have  resulted  injuriously  to  the 
surety,  ^et  so  long  as  there  was  no  variation  in 
the  original  contract  of  suretyship,  the  mere 
forbearance  to  sue  the  principal,  without  the 
request  of  the  surety,  will  not  discharge  the 
latter.     Cross  v.  Allen,  848 

PRIVATE  LAND  CLAIMS. 

1.  The  United  States  is  bonnd  to  protect 
all  rights  of  property  in  California  emanating 
from  the  Mexican  government  previous  to  the 
Treaty  of  Gaudaloupe  Hidalgo.  Enight  v. 
United  Land  Asso.  074 

2.  The  empresario,  or  colonizing  contractor, 
could  not,  under  the  Mexican  colonization  law, 
be  put  in  possession  of  any  specific  portion  of 
the  land  without  first  establishing  a  colony, 

iS13 


pBOHIBinON^PUBLlO  LANDB,  IL 


where  that  was  not  done  by  him  no  rights  of 
property  were  acquired.  InUrstaU  Land  Co. 
▼.  MaanoeU  Land  Grant  Co.  278 

8.  Private  rights  of  property  in  a  ceded  ter- 
ritory are  nowise  affected  by  a  treaty  cession. 

Id, 

PROHIBITION. 

1.  A  writ  of  prohibition  is  not  intended  to 
take  the  place  of  exceptions  to  a  libel  for  in- 
suffldency^and  will  issue  only  in  case  of  a  want 
of  jurisdiction,  either  of  the  parties  or  the  sub- 
ject matter  of  the  proceeding.  JtapairteFoMett. 

1087 

2.  Where  a  pleasure  yacht  purchased  in 
Eogland  is  brought  into  the  port  of  New  York, 
ana  is  there  seized  l^  the  collector  to  enforce 
payment  of  duties  on  her,  and  the  owner  flies 
a  libel  in  the  United  States  district  court  against 
the  yacht  and  the  collector  to  obtain  the  return 
ot  the  yacht  and  damages  for  the  seizure,  a 
writ  of  prohibition  will  not  be  issued  to  the 
district  court  to  prevent  further  proceedings  in 
the  matter.  Id, 

PROXIMATE  CAUSE.  Bee  Cabribbb,  (L 

PUBUC  IMPROVEMENTS. 

1.  The  mere  fact  of  noncollection  of  assess- 
ments does  not  prove  dereliction  of  duty,  where 
they  were  charged  upon  property  not  worth 
the  assessment  and  therefore  were  not  collect- 
ible,   Pioake  Y.  yew  Orleans,  181 

2.  The  objection  that  a  legal  notice  as  to  a 

1>ublic  improvement  and  assessments  therefor 
s  published  on  some  of  the  days  in  a  supple- 
ment of  the  newspaper,  and  not  in  the  body  of 
the  paper,  is  of  no  force.    Lent  v.  TiUeoUt  419 

PUBLIC  LANDS. 

I.  Pbiob  Rights;  Fobfbitubbs. 

IL  Gbants  IK  Aid  of  Railboadb,  ob  Oth- 
er PUBUO  iMFBOyBMENTS. 

IIL  Fob  School  PuBFOSsa. 
lY.  SwAUp  Lands. 

y.  Disposal  THBOUGH  LAin>  DsPABTiCERT. 
YL  Judicial  Reheddss  and  CoirrBSTBb 

Bee    also  Boukdabibs,  9-5;   Judqmbnt,  2; 
Mines,  1-8:  Watbbs.  8. 

I.  Pbiob  Rights;  Fobfbitubb& 

1.  The  Act  of  Coneress  of  March  8, 1866, 
being  expressly  restrained  from  in  any  way  in- 
terfering with  lands  previously  reservea  by 
Congress,  no  claim  under  that  Act  can  be  as- 
sert^ which  would  interfere  with  the  grant  to 
the  Northern  Pacific  Railroad  Company  under 
the  Act  of  1864.  The  exception  in  the  latter 
Act,  of  subsequent  grants  prior  to  the  definite 
location  of  the  road,  was  not  intended  to  cover 
other  grants  for  the  construction  of  roads  of  a 
similar  character.  8t,  Faul  d  P.  IL  Co,  ▼. 
Northern  P.  R.  Co,  77 

2.  Where  different  grants  cover  the  same 
premises  the  earlier  takes  the  title.  /d 

8.  When  a  railroad  company  has  l^  grant 
from  CoDgiess  a  right  of  way  over  the  public 

tii4 


lands,  a  person  subsequently  acquiring  any 
part  of  such  right  of  way  takes  It  rabbet  U> 
the  prior  right  of  the  company.  B^fiee  v.  Ore- 
gon A  0,  B.  Co.  80S 

4.  The  claims  of  the  city  of  Ban  Frandaco 
to  its  pueblo  lands  are  superior  to  any  tubse- 

Suently  acquired  ri^ts  of  California  over  the 
delanda.    Knight  v.  CTnited  Land  Aseo.    074 

6.  A  grant  of  land  l^  the  governor  in  pur- 
suance of  the  Virginia  Act  of  June  3, 1788.  In- 
cluding in  its  general  courses  a  prior  daim^ 
which  is  reserved  from  the  grant,  passes  no- 
title  to  the  lands  thus  reserved  to  the  grantee; 
and  if  they  become  forfeited  for  nonpayment 
of  taxes,  he  acquires  no  title  or  claim  thereto 
under  the  Yirginia  Act  of  March  22, 1842.  vest- 
ing title  to  lands  so  forfeited  in  any  persona- 
having  legal  or  equitable  claim  thereto  under 
a  grant  fiom  the  State.    Paiatead  v.  Buster, 

484 

6.  A  mere  breach  of  condition  does  not  of 
itself  work  a  forfeiture  of  a  grant.  Some  other 
proceeding  must  be  taken  by  the  grantor  to  in- 
dicate his  intention  to  revoke  the  grant  on  ac- 
count of  such  breach,  and  to  take  poasessloi^ 
of  the  property  in  consequence  thereof.  St, 
Paul,  M,  SM,R,  Co,  v.  QreenaXgh,  71 

7.  Lands  granted  by  Congress  to  aid  In  the- 
construction  of  railrcMids  do  not  revert,  after 
condition  broken,  until  a  forfeiture  has  bee& 
asserted  by  the  United  States.  B^fi)ee  v.  Oregon 
<tO.B.(U.  305- 

n.  Gbahts  in  Aid  of  Railboadb,  ob  Other 
Public  Improvbmbnt8. 

a  TheActof  Congress  of  1864  granting  land 
to  aid  in  tbe  construction  of  the  Northern  Pa* 
dflc  Railroad  being  a  grant  in  prtt$enti  whei» 
the  route  was  detennined  and  the  land  identi- 
fled,  the  title  attached  as  of  the  date  of  tbe- 
grant;  the  patent  to  be  issued  under  S  4  was 
sfnoply  In  confirmation  oi  the  grant  at,  PauT 
dbP.  R,  Co,  y.  Northern  P.  B.  Co.  '  7T 

0.  The  Northern  Pacific  Railroad  Company 
could  not  dispose  of  the  lands  granted  to  it  bjr 
the  Act  of  Congress  of  1864,  except  as  each  25- 
mile  section  was  completed  and  accepted,  so  a» 
to  deprive  the  United  States  of  the  right  to 
compel  their  application  to  the  purposes  of  lh» 
grant,  or  so  as  to  prevent  their  forfeiture  if  the 
company  failed  to  comply  with  its  conditions. 

Id, 

10.  By  the  Joint  Resolution  of  Congress  of 
July  12, 1862»  and  its  acceptance  by  the  Sute 
of  Minnesota  and  the  St.  Paul  9b  Pacific  Rail- 
road Company,  the  land  in  Minnesota  north- 
westerly of  the  interbection  of  the  10th  stand- 
ard parallel  with  the  4th  guide  meridian  wa» 
disincumbered  of  the  railnMd  grant  under  Act 
of  Congress  of  March  8,  1857.  Id. 

11.  The  Acts  of  Congress  of  March  8, 1865^ 
eztendlnff  the  time  for  the  completion  of  cer- 
tain land-grant  railroads  In  Minnesota  and 
Iowa,  and  March  8, 1871,  authorizing  a  change 
in  the  lines  of  the  St.  Paul-ft  Pacific  Railroad 
Company, — are  not  amendments  to  the  Act  of 
March,  1857,  and  are  not  to  be  given  an  opera- 
tion as  of  the  last  date.  M* 

12.  The  Act  of  Congren  ef  July  1, 186SL 
granting  land  to  the  Union  Pacific  Railroad 

IM,  140b  141, 148  U.  & 


PuBuo  Lahdb,  in.— v. 


Company,  transfers  a  ptesent  le^al  title.  When 
the  lands  are  identified  by  the  location  of  the 
road,  such  title  attaches  as  of  the  date  of  the 
grant    Deseret  Salt  Co.  y.  Tarper,  999 

18.  The  amendment  of  1864,  directing  the 
withholding  of  patents  until  the  cost  of  sur- 
veying, etc,  be  paid,  did  not  alter  the  effect  of 
the  grant  by  the  Act  of  Congress  of  1862. 
Patents  issued  for  lands  frant^  were  further 
assurances  or  eyidences  of  title.  Id, 

14.  Title  to  indemniti^  lands  does  not  vest  in 
a  railroad  company  unol  they  are  actually  se- 
lected and  the  selection  approved  by  the  secre- 
tary of  the  interior.  United  Statea  v.  Missouri, 
K.AT.B.OO.  766 

16.  Under  Act  of  Conffress  of  June  23, 1874, 
extending  the  time  for  toe  completion  of  the 
8t  Paula  Pacific  Railroad,  upon  condition 
that  the  rights  of  actual  settlers  upon  the  lands 
granted  to  aid  its  construction  shall  be  saved, 
such  a  settler  who  subsequently  receives  a 
patent,  and  his  grantee,  are  entitled  to  the  land 
as  against  the  company.  St,  Paul,  M,  dM,B, 
Co,  V.  Oreenalgh,  71;  8t.  Faui,  M.  db  M.  B, 
Co,  ▼.  Wentel,  78 

16.  The  withdrawal  made  by  the  secretary 
of  the  interior  Aug.  18.  1870,  qf  the  odd  sec- 
tions of  land  withm  40  miles  in  width  on  both 
sides  of  the  Northern  Pacific  Railroad,  in  ac- 
cordance with  the  Northern  Pacific  Act,  pre- 
served the  lands,  for  its  benefit,  from  the  ope- 
ration of  any  subsequent  grants  to  other  com- 
panies not  specifically  declared  to  cover  the 
premises.  St.  Paul  i  P.  B.  Co.  v.  Jforthem 
P.  R.  Co.  77 

17.  The  Joint  Resolution  of  Congress  of 
March  2,  1861,  and  the  Act  of  July  12, 1862, 
transferred  full  title  from  the  United  States 
and  vested  it  in  the  State  of  Iowa  solely  for  the 
use  of  bona  fide  purchasers  from  the  State,  to 
all  lands  along  the  Des  Moines  River  and  above 
the  Racoon  Fork  thereof,  in  said  State,  as  part 
of  the  grant  made  by  the  Act  of  Congress  of 
Aug.  8,  1846.  United  States  y.  Dee  Moinee 
Nav.  dbR  Co.  1099 

IIL  For  School  Pubfobbs. 

18.  There  was  no  such  trust  created  by  the 
Act  of  Congress  making  the  grant  of  July  2, 
1862,  and  its  acceptance  by  we  State,  as  to 
prevent  land  which  might  otherwise  have 
Seen  selected  for  the  establishment  of  a  col- 
lege, from  being  previoudy  selected  by  other 
grantees  of  the  .United  Gitates  of  unlocated 
quantities  of  lands.  *  MeNee  v.  Donahue^  1122 

19.  By  the  Act  of  Congress  of  July  28, 1866, 
S  1,  as  modified  by  g  2,  the  lieu  lanas  selected 
in  place  of  school  sections,  after  the  survey  of 
the  township,  were  confirmed  and-  the  title  of 
the  State  thereto  was  perfected  from  the  date 
of  the  Act.  Id, 

• 

20.  No  title  to  college  lands  under  the  grant 
to  the  State  of  California  by  the  Act  of  Con- 

Sress  of  July  12, 1862,  vested  in  the  State  un- 
1  their  selection  and  listing  to  the  State.    Id, 

21.  After  the  confirmation  by  the  Act  of 
Congress  of  July  28, 1866,  g  1,  of  the  lands  in 
controversy,  selected  in  place  of  school  sec- 
tions, the  township  in  which  Uie  selected  lands 
are  situated  having  been  previously  surv^ed 


by  authority  of  the  ;United  States,  the  pKOK 
ises  were  not  subject  to  the  grant  to  the  States 
of  California  for  the  establiwment  of  an  agri- 
cultural college.  Jd^ 

IV.   SWAHPLAVDflL 

* 

22.  The  Oregon  Act  of  1878  as  to  purchase- 
of  swamp  land  only  intended  to  declare  void 
those  applications  where  the  nonpayment  of 
the  20  per  cent  had  been  a  violation  of  the- 
condition  contained  in  the  Act  of  Oct  26, 1870. 
Penncyer  v.  MeConnatighp,  868> 

28.  The  Oregon  statute  of  1887  which  au- 
thorizes the  cancellation  of  a  certificate  of  sale 
where  20  per  cent  of  the  price  of  the  land  had 
not  been  paid  before  Jan.  17, 1879,  impairs  the 
obligation  of  a  contract  with  the  State  which 
had  been  consummated  by  a  compliance  with 
the  Act  of  1870,  and  is  therefore  a  violation  of 
the  United  States  Constitution.  Id, 

24.  An  application  for  land,  under  the  Or- 
egon Act  of  1870,  was  not  rendered  void  by 
the  Act  of  1878,  where  the  first  payment  for 
the  land  was  made  within  the  time  requlrcMi 
by  the  former  Act  By  such  payment  the- 
contract  with  the  State  became  executed,  so  as- 
to  be  protected  by  the  United  States  Constitu- 
tion against  impairment  by  a  state  law.       Id.. 

y.  DifiPOBAL  THBOUGH  LaHD  DbPAUTMBNT. 

26.  The  secretary  of  the  interior  has  power 
to  supervise  and  control  the  operations  of  the 
land  department,  and  when  proceedings  af- 
fecting titles  to  land  are  before  the  depart- 
ment, the  power  of  supervision  may  be  exer- 
cised by  him.  whether  such  proceedings  are- 
called  to  his  attention  by  formal  notice,  or  by- 
appeal,  or  in  any  other  manner.  Knight  v. 
United  Land  Aeao.  974 

26.  The  secretary  of  the  interior  has  author- 
ity  to  set  aside  one  survey  of  public  lands,  and 
to  order  a  new  survey.  Id, 

27.  No  person  is  entitled  to  more  than  one- 
pre-emption  right  to  public  land;  and  where  a 
party  has  filed  one  declaration  he  cannot  file 
anotner  for  another  tract,  or  for  an  addition  to 
the  first  tract    Sanford  y.  Sartford,  290 

28.  Where  a  pre-emptor  amends  his  declara- 
tory statement  for  lana  so  as  to  include  addi- 
tional land,  the  land  department  acquires  no 
Jurisdiction  thereby  to  award  him  such  addi- 
tional land.  Id. 

29.  Where  lands  included  in  a  patent  issued- 
by  the  land  department  are  not  at  the  time- 
public  property,  having  been  previously  dis- 
posed of,  the  department  has  no  Jurisdiction  to 
transfer  the  land,  and  its  attempted  convey- 
ance by  patent  is  inoperative  and  void.  Daiiis^ 
V.  WiObold,  288^ 

80.  In  such  cases  as  ejectment,  where  the- 
question  is.  Who  has  the  legal  title?— the  pa- 
tent of  the  government  is  unassailable.  San- 
ford  y.  Savford,  290* 

81.  In  equity,  title  under  a  patent  from  the 
government  is  subject  to  control,  to  protect  the* 
rights  of  parties  against  the  mistake,  accident, 
or  fraud  of  agents  or  parties  acting  in  a  fldu- 
ciuy  capad^.  Id. 
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to  ber  of  land  fn  another  State  Toid  as  to  a 
debt  doe  from  the  testator  to  the  plaintiff,  but 
not  directing  a  conveyance  of  the  land,  does 
not  annul  the  title  to  the  land,  and  is  not  bind- 
ing upon  the  courts  of  the  other  State  so  far 
as  to  compd  them  to  surrender  Jurisdiction 
over  the  land,  which  is  exclusively  subject  to 
the  laws  and  Jurisdiction  of  the  courts  of  the 
latter  State.    Ckirpenter  v.  Strange.  640 

10.  A  Judgment  in  rem  binds  only  the  prop- 
erty within  toe  control  of  the  court  which  ren- 
dered it;  and  a  Judgment  in  per9onam  binds 
only  the  parties  to  tnat  judgment  and  those  In 
privity  with  them.    Johman  v.  Povsen,      112 

11.  The  extent  of  plaintiff's  interest  in  a 
Judgment  recovered  upon  notes  held  only  as 
collateral  security  is  equal  only  to  the  amount 
of  the  debt  secured,  wnere  he  was  a  bona  fide 
holder  to  that  extent  only.    Pearee  v.  Biee. 

925 

12.  An  assignee  of  notes  which  have  been 
previously  transferred  by  his  assignor  to  a  third 
party  for  a  gambling  consideration  is  author- 
ized, under  the  Illinois  statute,  to  proceed  by 
suit  in  equity  or  by  motion  to  set  aside  a  Judg- 
ment obtained  upon  the  notes  by  such  thinl 
party.  Id. 

18.  A  motion  in  arrest  of  Judgment  can  only 
be  maintained  for  a  defect  apparent  upon  the 
face  of  the  record;  and  the  evidence  is  no  part 
of  the  record  for  this  purpose.  Van  Stone  v. 
StillweU  d  B.  Hfg.  Co.  961 

14.  A  court  of  equity  has  full  power  over 
its  orders  and  decrees  during  the  term  in  which 
they  are  entered,  and  during  that  term  may 
vacate  its  decree  and  grant  a  rehearing. 
Hendereon  t.  CarbondaU  Goal  AC,  Co.       882 

16.  After  the  term  at  which  a  Judgment  has 
been  rendered,  the  power  of  the  court  to  cor- 
rect the  record  remains  only  in  certain  excepted 
cases,  when,  on  motion,  it  may  be  amended 
by  inserting  what  has  been  omitted  by  the  act 
of  the  clerk  or  of  the  court,  or  the  ludgment 
reversed  by  proceedings  for  errors  in  fact,— 
.  as,  by  writ  of  error  coram  coMf,— unless  such 
power  be  invoked  by  bill  in  equity.  Hickman 
V.  Fm  BcoU,  776 

16.  The  court  cannot  grant  a  rehearing  in 
an  equity  case  after  the  Krm  at  which  the  final 
decree  was  entered.  HanAs  qf  Lewieburg  ▼. 
Bheffey,  498 

JUDICIAL  SALE. 

1.  Mere  infornuuitiet  or  trregnlaritles  In  a 
Judicial  sale  do  not  constitute,  in  Louisiana, 
sufficient  ground  to  set  it  aside,unless  the  plain- 
tiff can  show  that  be  hassuffereil  injury  there- 
by.   Stoekmoyer  v.  TMn,  128 

2.  Irregularities  in  a  Judicial  sale  cannot  be 
establish^  by  affidavits  based  upon  hearsay 
testimony.  Where  there  is  no  substantial  error 
in  the  proceedings  of  the  sale,  it  cannot  be  set 
aside  for  frivolous  objections.  LeadviUe  Coal 
Co.  T.  MeCreerjf,  824 

JURY.    See  also  Civil  Riohtb;   Habbas 

COBPOB,  8,  9. 

It  rests  with  each  State  to  prescribe  such 
qualifications  as  it  deems  proper  for  Jurymen, 
UJiing  care  only  that  no  discrimination  in  re- 
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spect  to  iuch  service  be  made  MiiDSttajdMi 
of  citizens  solely  because  of  tbetrnosL  /ivirw 
▼.  Brushy  ii0 

LANDLORD  AHD  TEHAHT.    Sea  also 

FiZTUBia. 

1.  The  relation  of  landloid  and  tenant  win 
never  be  implied  when  the  acta  and  ooodoot 
of  the  parties  are  inconsistent  with  itt  exig- 
ence.    Wiggim  Forrp  Oo.  t.  Okio  dk  JL  B.  Oo. 

1(M 

2.  One  condition  essential  to  the  foffeitore 
of  a  lease  by  the  lessor  is  a  demand  of  the 
rent.    Henderion  v.  Oarbondale  Coal  db  O.  Oo. 


8.  A  demand  for  the  rent  describing  an  entire- 
Iv  different  lease  from  the  one  given  in  evi- 
dence does  not  lay  the  foundation  for  a  decree 
of  forfeiture  for  nonpayment  of  rent.  Id. 

LANDSLIDE.    See  Aor  ov  God;  Cajuu- 

BBS.  8. 

LEVY  AND  SEIZURE. 

1.  A  lease  by  the  city  of  New  Oneans  of 
part  of  a  public  quay  used  as  a  landing  plaos 
for  sugar  and  molasses  brought  to  the  cny  in 
vessels  for  the  purposes  of  commerce,  for 
sheds  to  receive  and  shelter  sugar  and  molissw 
landed  from  vessels,  the  lessee  to  have  the 
riffht  to  collect  dues  for  such  use,  one  tenth  of 
which  is  to  be  paid  to  the  city,  the  sheds  to  re- 
vert to  the  city  at  the  end  ol  the  lease,  does 
not  withdraw  such  part  of  the  quay  from  pob- 
lio  use  and  make  the  land  the  private  property 
of  the  city,  so  as  to  render  it  subject  to  sue  on 
execution  for  its  debts.  New  Oruani  v.  Lomio- 
iana  Conitr.  Co.  5M 

2.  An  equitable  interest  In  land  Is  not  an 
estate  on  which  a  Judgment  at  law  win  be  a 
Uen  or  an  execution  at  law  can  be  levied,  on- 
der  the  Illinois  statute;  and  when  a  fund  held 
in  trust  has  proceeded  from  some  person  other 
than  the  defendant  himself,  this  cqoitable  in- 
terest cannot  be  charged  for  his  debts.  Foitor 
▼.  Coueh^  721 

LICENSE.    See  CommoB,  0-8l 

LIENa 

A  contract  for  the  erection  of  a  boilding,  to 
be  paid  for  in  part  by  Uie  giving  of  notes  to 
become  due  after  the  time  within  which  an 
action  to  enforce  a  mechanics*  tien  is  required 
to  be  oommenoed«  does  not  waive  tm  ma- 
chanicB*  lien,  where  there  is  a  refusal  to  give 
the  notes  and  the  whole  amount  thereby  be- 
comes due  before  the  filing  of  such  lien.  Vmn 
atone  V.  atiawU  A  B.  Mfg.  Co.  961 

LUnTATION  OF  ACTIONS.    See  also 
Bavkb,  17;  Kons,  Ihdex  to. 

1.  In  equity  an  unreasonable  delay  In  sssert 
ing  rights  is  a  bar  to  relief.    MmrUn  t.  Grnr, 

2.  The  defenses  of  stsle  dafan  and  laches 
cannot  be  set  np  against  the  government. 
United  ataUe  y.  Dalko  Military  &md  Oo.   666 

8.  Where  the  United  States  is  only  a  nom- 

lit,  140,  Hit  149  CI.  & 
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STATUTES.     See  also    Cowibius,    llj  of  mile*  of  nllraad  la  the  Bute,  to  meet  the 

OouBTS,  84.  ezpeDHB  of  •  rstlroad  oommiadoti.              M, 

1.  The  ooDlemponiDeoiu  conitruction  of  >  ^  ConsUtatioDel  provliIODa  u  to  equellt;  of 
atatnte  1^  (be  eieouUve  officers  of,tIie  goveiD-  tMelloo  are  not  rlolaled  by  a  tax  on  tbe  buat 
meDt  vhoae  duty  It  li  to  ezecota  it  is  entitled  °«"*  oi  express  companiei  vhlch  doe*  not  a[>- 
*o  great  reapect,  and  shouia  ordinarily  cootrol  m  to  railroad  or  iteamboat  compaolee  wblch 
the  oonBttucHon  of  tbe  atatute  by  the  conrta.  carry  exprea*  matter.  Ftuiflo  Bap.  Co.  t.  Sei- 
Annajwr  T.  ifeGnMUMvAy,                         868  '>"*>                                                          103G 

2.  Incaaeof  ambiguity,  the  Judicial  depart-  4.  A  tax  upon  tbe  bualiicM  of  an  express 
nent  will  lean  In  favor  of  a  cODstiuctlon  given  company  done  within  the  State  is  not  a  lax 
to  a  statute  by  tbe  department  charged  with  ipo"  Intarataie  commerce,  although  tbe  com- 
«he  execudoo  of  anch  statute,  aiul.  If  such  con-  P^nJ'  ^  >^  engaged  Id  business  between  tbe 
Mnictlon  be  acted  upon  for  a  numbw  of  yeaia,  olatea.  M. 
will  look  with  disfavor  upon  any  sudden  5.  A  Btate  can  levyan  ezdsojaxuponarail' 
change  wherelty  parties  wbo  bafe  coDlmcted  road  corporattoutortheprlvilege  of  exercising 
with  tbe  goTemuiGDt  upon  the  faith  of  sucb  its  franchises  within  Uie  Biate.  Maiju  v. 
construction  may  beprejudiced.  UttiUdSlaUt  Grand  Trunk  R.  Uo.  994 
T.  Mahama  &.B.  R.  Co.                           1184  ^,  RefereBoe  to  the  transportation  receipts  of 

8.  A  construction  of  a  statute  favonble  to  a  railroad  company  and  to  a  certain  percentage 

the  individual  citizea  should  notbechaoRedln  of  the  same  in  determining  tbe  amount  of  an 

«acb  manner  as  to  become  retroactlTe  and  to  excise  tax  upon  the  company  is  not  in  effect 

require  from  him  tbe  repavmentof  moneys  to  the  impniitioo  of  the  tax  upon  such  receipts, 

which  he  had  supposed  btmeelf  entitled,  and  or  an  interference  with  Interstate  and  foreign 

Qpon  tbe  expectanon  of  which  ha  bad  made  commerce,  although  tbe  railroad  Ilea  parUy 

liis  contracts  with  the  government.              M.  within  and  partly  without  tbe  State.           Id. 
7.  Tbe  cars  ofa  car  company,  let  torallrond 

Bee  Appeal  mxb  Ea-  corporations  and  employed  txclusively  in  in- 
terstate commerce,  mav  be  taxed  in  a  Btaie, 

___     _    . and  the  tax  apportioned  among  the  counties  of 

STOCK   AND    FRODUOB    B  X-  the  State  accordinft  to  mUeage  of  the  railroad 

CHANOE.    See  BAmttOTTOT,  7-8.  in  each  county,  and  levied  in  those  counties. 
PuUman't  PaUot-Gar  Co.  v.  Eayward, 


StTBROOATION.    See  also  AoTIOM    OB 


8.  There  is  nothing  In  the  Constitution  c 


Suit,  B;  iHsnaisOB.  10.  j^^  ^  ^^  ^j^it^^  §^^^  ^^^^^  ^Tt^m» 

_  Stale  from  taxing  perBonal  property  nltbln  its 

SUMHABT  FROCEEDniOS.  Jurisdiction,  em^oyed  In  iuterstato  or  foreign 

Abreachof  aa  ordinance  of  a  dty  prohibit-  Co,n>iuerce.  PM^n^'*  PaUie»-Car  Co.  y.  i'enn- 
iog  the  keeping  of  a  private  market  within  dx   V'^nw.  613 

•quares  of  any  public  market,  under  a  certain  9.  A  tax,  not  upon  the  property  employed  in 
penalty,  may  w  punished  by  summary  pro-  tbe  business  of  interstate  commerce,  but  unon 
ceedlngs  before  a  maglBtratc,  without  tilal  by  the  right  to  carry  on  tbe  business  at  all,  im- 
jury.    Satal  v.  Lovitiana.  288   pcaes  a  direct  burden  upon  the  commerce  it- 

•*    '  .  self.  Id. 

SUNDAY.  16-  A  tax  on  the  capital  of  a  corporation  en- 

gaged In  interstate  coramerce,  on  account  of  Its 
,   property  within  the  Stale,  Is,  In  substance  and 
effect,  a  tax  on  that  property.  Id. 

11.  That  cars  of  a  company  within  a  State 
ire  employed  in  interstate  commerce  does  nut 
exempt  them  from  taxation  hy  the  State.     Id. 
_.— ^«     «      .      .  ,:,_».         13.  The  taxation  by  a  city  of  a  bridge  across 

'*^^A  Bee  also  Appbai.  ahd  EaBoa,  81-  a  river  between  two  States  Is  not  a  regulation 
88;  ConbiitutiosalLaw,  18;  Couh-  „(  commerce,  or  a  taxation  of  an  ageuCT  of 
tibb;  Couktb  41;  Exports;  Inpahts;  the  federal  government.  Hinderton  Bridgt 
IiiJUifCTioN,  1-7;   LiMrraTioM    op   Ao-    q,  ^  Bendenan  BOO 

KVii^S^^'™  T"^'"^''  "'  ^8-'  '^^  i"'  °'  Congress  of  July  34.  1866 

FTBLic  IMPBOVBIMKHTS.  L  (U.  8.  Rev.  Slat.  ^  526t«369),  giving  to  B  telc- 

1.  Where  the  Interests  of  the  public  and  of  graph  company  ifae  right  to  run  Its  line  over 
Individuals  are  blended  In  any  work  or  service  poelroads,  etc.,  does  not  exempt  it  from  the 
Imposed  by  law,  whether  toe  cost  shall  be  ordiuary  burdens  of  taxation,  but  It  is  liable  to 
thrown  entirely  upon  tbe  Individuals  or  upon  be  taxed  t>y  the  Stale  Into  which  its  llDes  run. 
the  State,  or  be  apportioned  between  Ibem,  is  Attornes- General  v.  Weilern  U.  Teleg.  Co.  628 
•  matter  of  legislative  direction.  Charlotte,  14  i  1^,,  though  nominally  upon  shares  of 
C.  A  A.  B.  Co.  V.  Giidet,                          1051  the  stock  of  a  telegraph  company.  Is  in  effect 

2.  Legislative  and  constitutional  provisions  a  lax  upon  it  on  account  of  its  property  owueil 
that  taxation  of  property  shall  be  equal  and  end  used  in  tbe  State,  where  tbe  proportion  ol 
uniform  and  b  proponion  to  its  value  are  not  the  length  of  lis  lines  in  the  Stale  to  their  en 
violated  by  exacting  from  railroad  corpora-  tira  length  Is  tbe  basis  for  ascertaining  the 
tlons  In  a  State  a  contribution,  according  to  value  ofthe  property;  and  such  tax  is  not  for- 
thefrgrOM  Income  In  proportion  to  the  number  bidden  by  U.  S.  Rev.  Stat.  %  0308,  giving  it 
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the  described  machiDe  was  made  to  do.  Wbere 
there  was  no  actual  warranty,  none  can  be 
impated.  SeiU  ▼.  Brewen  Btfrigerating  Mack, 
Co.  887 

8.  Where  a  known,  described,  and  definite 
article  Is  ordered  of  a  manufacturer,  althoogh 
it  is  stated  by  the  purchaser  to  be  required  for 
a  particular  purpose,  still,  if  the  known,  de- 
scribed, and  aeflnite  thing  be  actually  supplied, 
there  is  no  warranty  that  it  shall  answer  the 
particular  purpose  intended  by  the  buyer.  1<L 

4.  Where  antecedent  representations  as  to 
the  power  of  a  machine  sold  were  no  more 
than  expressions  of  opinion,  and  defendant 
demanded  after  the  contract  was  executed  a 
written  guaran^  as  to  the  machine,  and  acqui- 
esced in  the  plaintiff's  refusal  to  give  the  guar- 
anty, and  oniered  plaintiff  to  go  on  with  the 
work,  defendant  cannot  recoup  damages  for 
the  failure  of  the  machine  to  come  up  to  such 
guaranty.  LL 

5.  Where  there  is  a  contract  for  the  leasing 
of  property,  with  the  option  to  buy  it,  which 
provides  that  upon  a  certain  contin.sency  the 
property  shall  be  returned  to  the  seller,  upon 
such  return  of  the  property  a  court  of  equity 
may  require  the  return  of  the  money  paid 
towards  buying  it.  less  the  amount  of  damage 
to  the  property  and  reasonable  pay  for  the  use 
of  the  same.    Bunfiower  OH  Co.  v.  WiUon,  1025 

SCHOOLS.    See  Bonds,  8. 

SEAMEN.    See  Iictebkatiokal  Law. 

SECRETARY  OF  THE  INTERIOR. 

See  PiTBLio  Lands,  25,  20.  / 

SERVICE.    See  Taxes,  26. 

SET-OFF     AND    COUNTERCLAIM. 

See  CoBPORATiONS,  19. 

SHIPPING.  See  also  OoNSTiTunoiiAL 
Law,  8;  Eyidshob,  88, 50;  Notbb,  Lvdbz 
Ta 

1.  Act  of  Congress  1886,  §  4,  extending 
the  Limited-Liabilltv  Act  to  vessels  used  on  a 
river  in  inland  navigation,  is  a  constitutional 
and  valid  law.    Bx  j^urte  Garnett,  681 

2.  The  law  of  limited  liability  is  part  of  the 
maritime  law  of  this  country,  and  is  applicable 
to  navigable  rivers  above  tidewater  and  to 
vessels  engaged  in  commerce  thereon.  Id. 

8.  The  statute  as  to  limited  liability  applies 
to  a  vessel  which  has  been  stranded  and  aban- 
doned bv  her  owners  to  insurers,  in  respect  to 
the  liability  of  the  insurers  for  negligence  while 
engaged  in  saving  the  wreck.  Cfuig  ▼.  Con- 
tinental Iru,  Co.  886 

4.  A  corporation  Is  protected  by  U.  8.  Rev. 
Stat.  §  4288,  from  liability  asowner  of  a  vessel, 
beyond  the  amount  of  its  interests  in  the  vessel, 
from  loss  or  damage  arising  from  the  fault  or 
negligence  of  the  mate  or  of  anv  of  the  crew 
or  other  emplov^s  on  the  vessel  without  Its 
privity  or  knowledge.  The  privity  or  know- 
ledge mentioned  in  said  section  mnst  be  tbatof 
the  managing  officers  of  the*  oofporation,  and 
not  of  its  employ^  on  the  vesaeL  JtLl 
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6.  Oases  of  personal  injarr  and 
well  as  cases  of  loss  of  or  in  joiy  to , 
are  within  the  statates  as  to  limited 


6.  If  two  vessels  under  steam  arecrasriagv 
as  to  involve  risk  of  oollialon,  the  vessel  wUch 
has  the  other  on  her  own  starbonrd  aide  bms 
keep  out  of  the  way  of  the  other,  and  the  other 
must  keep  her  course,  to  tLToid  cc^ia&on.  Tk 
E.  A.  Padoer  ▼.  New  Jermn  ligkitngt  C$. 


7.  The  duty  of  avoidmnce  by  one  of  tva 
steam  vessels  upon  croaaing  eoorses  is  ass- 
ally  performed  by  porting  and  paaaing  under 
the  stem  of  the  other  Yeaael:  yet  aometiBMi 
good  seamanship  requires  that  this  doty  bs 
executed  by  siarboardinff  and  eroasinff  the  bov 
of  the  approaching  veaseL  The  AL  X  Achr 
V.  New  Jeney  Lighterage  Cb,  451 

8.  The  one  of  two  steam  Teasds  npoo  cross- 
ing  courses,  whose  duty  it  is  to  keep  her  ooutm; 
must,  if  there  is  apparent  riak  of  oolliriaa» 
check  her  speed,  and,  if  neoeasaiy  to  aioii 
danger,  must  stop.  Porting  after  reccifiiir 
a  signal  of  two  whistles  from  the  other  vew 
is  a  ^oss  fault,  unless  it  can  be  excnaed  ty  tb» 
immmence  of  the  periL  JL 

SPECIFIC  PEKFO&MAHCB. 

A  conveyance  of  an  equitable  interat  is 
consideration  of  an  agreement  by  the  gtaotet 
to  buy   up  existing  Judgments   sgatsst  tht 

Santor,  sell  the  interest  oonveyed,snd  pay  hslf 
e  net  proceeds  to  the  grmntor'a  wife.  wVkk 
agreement  was  never  performed  by  Uie  giaaaei; 
does  not  entitle  him  to  a  decree  Idr  the  eqaita^ 
ble  interest.    JPoUetY.  Oouck, 

STATE.    See  also 
BouNDABisa,  1; 

TIOH.  8. 

1.  No  action  can  be  maintained  in  asy  fed- 
eral court  by  the  dtisena  of  one  of  the  States 
against  a  State,  without  ita  oooaenl.  A  suit 
against  the  officers  of  a  State,  to  compel  the* 
to  perform  its  oontracta,  is  in  effect  a  suit 
agsdnst  the  State  itself.  Bemmofer  t.  Mc*  «•- 
naughy.  Ml 

2.  The  exemption  of  the  State  fkom  suit  csa- 
not  be  pleaded  by  \)»  offloeis  when  they  ars 
proceeded  against  for  executing  an  uacoestita- 
tional  Act  of  the  State.  11 

8.  The  extent  of  the  territorial  jurisdictioa 
of  Massachusetts  over  the  sea  sdjaeeat  to  its 
coast  is  that  of  an  independent  nsHoa;  and, 
except  80  far  as  any  right  of  control  ofcr  this 
territory  haa  been  mated  to  the  United  States 
this  control  renuuns  with  the  Slals.    Jfs*- 


STATE 


AKD  SbbOB.9; 


STATUTE    OF 

TBAOT^  1. 


STATUTS    OF  UKfTATIOMS.   8sr 

LmRATiov  ov  AonoMiL 
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StiTUTs*— Taxbs. 

9TATTTTBS.     8m  also    Commbbcb,    11;  of  mUes  of  nllrokd  Id  tbe  Btate,  to  meet  tb« 

OomiTB,  S4.  expeoBea  of  &  railroad  commlaalon.              U. 

1.  Tlie  oontemponaeoQi  conatrnction  of  ■  B-  ConitltDUoDalprovlaioaaM  toeqnftUijrof 
lUtute  b;  tbe  ezecudve  offlcen  of  tbe  gavera-  taxation  tre  not  Tlomted  bj  k  tax  on  the  bosi- 
Dent  wbow  dn^  it  to  to  execnte  It  to  entitled  ■^M  of  szpreaa  eompatilH  irhlcli  doea  not  ap- 
»  great  lespect,  and  Bbould  ordinarily  control  Pl7  *"  railroad  or  steamboat  compaolea  wbtcb 
Jm  construction  of  tbe  lUtute  by  tbe  courts,  ^T  urpren  matter.  Pbc^fle  Bap.  Co.  t.  ^'- 
pMifioy«rT.Jf(>ClE>iuMti;Ay,                         868  ^^>                                                           103S 

2.  Incaaeof  unblg)lltT,tb«jadldaldepa^^  4.  A  tax  upon  tbe  bnrineei  of  an  express 
nent  will  lean  Id  foror  of  a  Gonstnictloo  ^v en  <»»iP>i>T  done  wllbin  the  Stato  to  not  a  tax 

0  a  statute  by  tbe  department  charged  wltb  ^P^o  Intenlate  commerce,  altboagh  tbe  com- 
iie  execution  of  anch  rtatute,  and,  If  inch  con-  P«°y  ••  ■!■<»  en(t»g«<l  *«  burioeai  betweea  ibe 
itnictlon  be  acted  upon  for  a  number  of  yeare,  8t*te«.  M. 
irlU  look  nltb  disfaror  upon  an;  sudden  S.  A  State  can  levyan  exclW'.AXiiponaroil- 
diange  whereby  parties  wbo  bare  contmcted  road  coipontlop  for  the  privilege  of  exercising 
irllb  tbe  govonnnent  upon  tbe  faith  of  sacb  its  franchtoes  wiihln  Uie  State.  Maine  v. 
wnstmctlonmaybeprejudiced.  XTnitedStatei  Grand  Trunk R.  Vo,  094 
f.  Alia>ama  0.  &  B.  Go.                           1184  a.  Beferenee  to  tbe  transpL/rtatlon  receipts  of 

8,  A  GODstruction  of  a  statute  favorable  lo  &  railroad  company  and  toa  certain  perccntago 
lieiDdlvldOBldtizeD  should  not  becbangedlo  of  tbe  aame  In  determining  the  amount  of  an 
nicb  niBuner  as  lo  become  ratrooctlve  and  lo  excise  tax  upon  the  compan;  Is  not  In  effect 
vqulre  from  him  the  repavmenlof  moneys  to  the  ImposltlOD  of  the  tax  upon  such  receipts, 
vblcb  be  had  auppoaed  bimself  entitled,  and  or  an  Interference  with  Interstate  and  foreign 
ipon  tbe  expeclanon  of  which  be  had  made  commerce,  although  ibe  lallroBd  liea  partly 
lis  contracts  with  tbe  government.  Id.    within  and  partly  without  tbe  Biate.  Id. 

.  ._,__     „       ■  ^7,  The  caraofacar  company,  let  torailroad 

^S  Appsal  xhd  Ek-  corporaUoos  and  employed  exclusively  in  in- 

BOB,  7&  terstate  commerce,  may  be  isied  in  a  Btate, 

and  tbe  tax  apportloaea  among  tbe  couoiice  of 
'  the  State  acconiiDg  to  mileage  of  tbe  railroad 
lo  each  county,  and  levied  in  those  couuilet.. 
....»««...,«..,      o         ,        .  PvUman'iPalaea-GarOB.Y.Hayv>arcl,        6dl 

'"^^  ?*7JS.^-  J*1n'^  ■**™"    °^      8.  There  to  nothing  in  the  Constitution  or 

Stats  from  taxing  peiwnal  property  wllbin  its 
nmBART  FBOCEEDINOa  jarisdiction,  employed  in  ioterslate  or  foreign 

A  breach  <rf  an  ordbiance  of  a  city  prohibit-  oo"""ero«.  PullTnan'i  Pak,u-Car  Co.  y.  1-tnn- 
Dg  the  keeping  of  a  private  market  witbln  six  tl™*"".  "U 

quares  of  any  public  market,  under  a  certain  B.  A  tax,  not  upon  tbe  property  employed  in 
tenalty,  may  oe  punished  by  summary  pro-  the  biuineBS  of  interstate  commerce,  but  upon 
cedings  before  a  magistrate,  without  trial  by  the  right  to  carry  on  the  buslocsi  at  nil,  ini- 
nrv     Satal  v  I/miiiana.  288  poses  a  direct  burden  upon  the  commerce  it- 

■^  self.  Id. 

IDBTDAT.  10-  A  tax  oo  the  capital  of  a  corporation  en- 

gaged in  interstate  commerce,  OQ  account  of  ila 
;   property  withio  the  Stale,  to,  In  aubManceand 
eSeci,  a  tax  on  that  property.  Id. 

11.  That  cara  of  a  company  within  a  Suie 
ire  employed  in  iuteralate  commerce  does  not 
exempt  them  from  taxation  by  the  State,     Id. 
.._^«     «      .      .  ™_  ».         12,  The  taxation  by  a  dty  Ota  bridge  across 

^*lP^*;  See  also  Aptrai.  ahd  Ebbob,  81-  ^  ri^or  between  two  States  U  not  a  regulation 
88;  ConBTiTUTionAL  Law,  16;  Conn-  ^f  commerce,  or  a  laxaLion  of  an  agency  of 
TiKs;  CouKTB.  41;  Exports;  Infabtb;  ti,e  federal  government.  Beadtrtan  Bridge 
IiMUNCTioN,  1-7;    LiMTTATioii    OP   Ao   Qo.  ^ .  Etttdenon.  900 

S."jo''h^^,^™^'r*""™'"'  "'  ^8-  The  Act  of  Congre«  of  July  M.  1880 

ruBLio  HcPBOTBafBHTs,  1.  ^^  g  ^^  g^^j^  „g  0265^360).  giving  lo  a  telc- 

1.  Where  tbe  Interests  of  tbe  pnblic  and  of  graph  company  Qie  right  to  run  Its  line  over 

ndividuals  are  blended  in  any  work  or  service  poetroads,  etc.,  does  not  exempt  It  from  the 

nposed  by  law,  whether  the  cost  shall  be  ordinary  burdens  of  taxation,  but  It  is  liable  to 

brown  entirely  upon  tbe  Individuals  or  upon  be  taxed  by  tbe  Btate  Into  which  its  Uses  ion. 

be  State,  or  be  apportioned  between  them,  is  At(ernei/-Oeneral  v.  We*lern  U.  Taieg.  Co.    6Sa 

matter  of  legislative  direction.     C/iarlotU,  n   ^  x^^^^  though  nominally  upon  shares  of 

1  <e  J.  it  Oo.  V.  Oiibet,  1051  the  stock  of  a  telegraph  company,  is  In  effect 
3.  Legislative  and  constitutional  provisiooa  a  tax  upon  it  on  account  of  its  property  owne:' 

tiat  taxHiion  of  property  aball  be  eqnal  and  and  used  in  the  State,  where  the  proportion  of 
niform  and  In  proportion  to  ita  value  ere  not  the  length  of  lis  lines  in  the  State  to  their  eii 
iolaled  by  exacting  from  railroad  corpora-  tire  leneth  to  the  basto  for  aacertainlog  thu 
/ma  in  a  Slate  a  cootribuiion,  according  to  value  oitlie  property;  and  such  tax  to  not  for- 
beirgrOH  income  in  proportion  to  the  number  bidden  by  D.  S.  Re*.  Stat,  g  ISaeS,  giving  it 

1S1» 
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tbe  right  to  maintain  its  lines  orer  United 
States  postroads,  etc.,  or  by  the  commerce 
clause  of  the  Constitution.  AUomey-Qeneral 
V.  Western  U.  TeUg,  Co.  628 

15.  Shares  of  stock  in  a  national  bank  lo- 
cated in  a  Territory  are  subject  to  taxation. 
TaWott  V.  saver  Bote  County,  210 

16.  The  power  of  taxation  in  the  States  in 
respect  to  national  banks  exists  in  the  Terri- 
tories. Id. 

17.  The  restriction  in  U.  8.  Rer.  Stat 
§  5219,  as  to  taxation  of  shares  of  stock  in 
the  national  banks,  is  equality  of  assessment 
with  other  moneyed  capital,— not  with  other 
property  generally.  id, 

18.  National  bank  stock  is  not  exempt  from 
taxation  in  Montana  because  stock  of  mining 
corporations  is  exempt  under  tiie  state  law. 
Such  stock  is  assessable  at  the  rate  imposed 
upon  the  stock  of  other  purely  moneyea  cor- 
porations. Id. 

19.  For  the  purpose  of  taxation,  personal 
property  may  be  separated  from  its  owner; 
and  he  may  be  taxed,  on  its  account,  at  the 
place  where  it  is,  although  not  the  pla(^  of  his 
own  domiciL  FuUmaws  Falae&'Car  Co.  t. 
Per^neylvania,  618 

20.  Taking  as  a  basis  of  assessment  such 
proportion  of  the  capital  stock  of  a  car  com- 
pany as  the  number  of  miles  over  which  it  ran 
cars  within  the  State  bore  to  the  whole  number 
of  miles  in  that  and  other  States  over  which 
its  cars  were  run,  was  a  Just  and  equitable 
method  of  assessment  id. 

21.  The  laws  of  Dakota  did  not  imijbse  up- 
on the  treasurer  of  a  county,  in  selling  land 
for  taxes,  the  duty  of  determining  wnether 
or  not  the  property  was  taxable.  Stutsman 
County  T.  Wallaee,  1018 

**  22.  The  treasurer  of  a  county  of  Dakota 
Territory  in  the  sale  of  lands  for  taxes  acts 
as  a  ministerial  officer,  and  he  is  not  liable  to 
the  purchaser,  nor  is  the  county  liable  for  the 
moneys  paid  as  the  purchase  price  on  such 
sale,  although  the  lands  were  not  taxable  and 
the  tax  proceedinffs  were  Toid.  Sudb  sale  was 
neither  the  mistaae  nor  wrongful  act  of  the 
treasurer  within  Dak.  PoL  Ckxie,  g  78.       Id. 

28.  An  assessment  of  taxes  of  nonresident 
land  is  fatally  defective  if  it  contains  such  a 
falsity  in  the  description  of  the  parcel  assessed 
as  might  probably  mislead  the  owner.  J&out 
y.  Maetin,  121 

24.  Giving  the  particular  notice  required  by 
statute  is  an  indispensable  condition  precedent 
to  a  valid  tax  deed.     Cage  v.  Bant,  776 

26.  In  Illinois  a  notice  by  a  purchaser  of 
lands  at  a  tax  sale,  giyen  to  the  occupant, 
which  does  not  show  whether  the  sale  was  for 
a  tax  or  a  special  assessment,  is  defective.  Id. 

26.  Service  of  the  notice  of  tax  sale  by  hand- 
ing it  to  the  wife  of  the  occupant  is  not  suffi- 
cient service  "upon"  him»  unless  done  in  his 
presence.  Id, 

27.  The  publication  of  a  notice  of  sale  of 
land  for  taxes  cannot  be  proved  by  «r  parte 
affidavits  presented  more  than  two  yean  after 
the  sale,  if  the  statute  fequires  record  proof. 
Martin  y.  Barbtmr,  tM 

1S20 


28.  The  provision  in  the  Arkansas  law  thai 
the  clerk  or  the  county  court  shall  record  tlie 
list  of  delinquent  lands  and  notice  of  publica- 
tion of  the  same  is  peremptory,  and  cannot  be 
dispensed  with  without  invaUdatinff  the  pro- 
ceeding for  the  sale  of  tha  lands  for  unpafti 
taxes.  Id. 


L  An  assessment  by  an  assessor  who  did 
not  take  the  required  oath  before  entering  up- 
on his  office  is  invalid,  and  a  sale  of  mnoa 
thereon  is  illegaL  Jd. 

80.  In  Florida,  where  land  is  not  assessed 

by  an  official  or  accurate  description,  or  as- 
sessed to  the  owner  or  occupant  or  to  an  un* 
known  owner,  the  tax  sale  and  tax  deed  aie 
nullities  and  beyond  the  protecting  influence  of 
the  limitation  statute.    Bird  y.  BenUsa,     1151 

81.  An  imperfect  and  insufficient  descrip- 
tion in  the  assessment  roU  and  prior  tax  pro- 
ceedings avoids  the  tax  deed,  although  the  de- 
scription in  the  latter  may  be  sufficient  and 
complete.    Stout  v.  Maetin,  121 

82.  If  the  description  in  a  tax  roll  is  inaccu- 
rate, and  it  is  sought  to  perfect  that  description 
by  evidence  aiiunde,  it  should  appear  affirma- 
tiyelv.  not  merely  that  the  description  by  rea- 
sonaole  eorrection  may  apply  to  the  lot  in  coq> 
troyersy,  but  also  that  it  u  not  applicable  U> 
any  other  lot  idL 

88.  Notwithstanding  the  statute  of  Dlinoie 
as  to  the  effect  of  tax  deeds,  a  tax  deed,  to  be 
evidence  of  paramount  title,  must  be  supported 
by  a  valid  Judgment  for  the  taxes  and  a  proper 
precept  authorizing  the  sale.    Gage  y.  Bani, 

776 

84.  Receipt  of  taxes  from  the  owners  of  land 
sold  to  the  State  for  taxes,  for  two  years  after 
the  sale,  will  be  treated  as  a  waiver  of  the  for- 
feiture, and  the  taxes  paid  regarded  as  a  pay- 
ment  towards  redemption,  ana  the  payment  of 
the  balance  pemdtted;  and  a  purchaser  from 
the  State  of  such  land  will  take  it  subject  to^ 
the  same  equities  and  defenses  as  the  State. 
Martin  Y.  Barbour,  54(^ 

85.  Failure  of  the  county  derk  to  make  a 
record  of  land  sold  to  the  State  for  taxes,  and  to 
transfer  such  lands  on  the  tax  books  to  the- 
State  as  required  by  law,  whereby  the  owner 
was  kept  in  ignorance  of  the  sale,  is  such  dere- 
liction of  duty  on  the  part  of  the  officers  of  the 
State  as  will  excuse  his  failure  to  redeem  witbia 
the  statutory  period  of  two  years.  idL 

86.  In  Tennessee  the  remedy  by  auit  to  re- 
cover back  an  illegal  tax  after  payment,  pro- 
vided for  by  the  statute,  is  exclusive.  Shdton 
y.  Flatt,  27* 

87.  K.  J.  Law  Maroh  81, 1882,  providing  a 
mode  by  which  an  assessment  may  be  com- 

Eromised  and  discharged  where  the  real  estate 
as  been  sold  to  the  public  road  board,  whidi 
is  an  involontarr  quasi  corporation  created  U>^ 
construct  a  public  work,  does  not  Impair  a  con- 
tract, or  depriye  the  board  of  property  without 
due  process  of  law.  Such  a  public  agency^ 
cannot  own  property  in  a  proprietary  or  iMiyate 
sense.   Ee9e9l\MieB0adBoeurdY.8kinJtU.4ii^ 

TELEGRAPHS.    See  Tazxb,  18, 14. 

TERRITORY.    See  Maxdamub,  Ift. 

189, 140b  141, 142  U.  & 


Tsads-Mabk— Tbial 

TRADE-MARK.  the  court  may  discharge  the  Jnxy  tnd  pot 

1.  Words  which  are  merely  descriptiye  of  ^"^??i?^' ZST*  ^^  ''''''^^^  ^"^^  ^"^HS^ 
the  character,  qualities,  or  compodtion  of  an  ▼•  c/ntiea^^iM.    ,       .^  j, 

article,  or  of  the  place  where  it  is  manufactured      o-  ^  stipulation  is  not  binding  upon  persons 

or  produced,  cannot  be  monopolized  as  a  trade-  °ot  Parties  to  the  smt,  or  upon  tiiose  who 

mark.    Brown  Chemical  Go.  y.  Meyer,         247  we  dismissed  from  the  suit  as  parties  before 

o   rm,^^^^.  «M*^^  Ku*.»«>'«w.T.,^t^*t«^^#  ^6  Stipulation  was  made,  and  who  did  not 

2.  The  words  •Iron  bitters'  are  indicauve  oi  -<«„  u '^  Kmvland^  Talm  ROa 

theingredients,  characteristics,  and  purposes  "^^^^^''T^^T-/^         ^,     ^^      ^ 

of  the  article,  and  cannot  be  monopol&ed  as  a  ^4.  After  rebuttal  of  defendant  s  evidence  to 

trade-mark.                                                   Id,  show  that  plamtifrs  patent  was  anticipated, 

o    A       -J*                                  »  I.             *  further  evidence  by  plaintiff  on  the  same  point 

8.  An  ordmary  surname  cannot  be  appro-  ^  ^j^j^j^  j^e  discretion  of  the  court    St.  Paui 

pnatet  as  a  trade^mark  by  any  one  person  as  p^  ^^^^j^  ^  Starling,                              404 

against  others  of  the  same  name  who  are  using  -    »,,     .             ^,     .  j        -  ^,          ,., ,,,, 

it  for  a  leffitimafe  purpose;  although  the  us?  6.  The  jury  are  the  judges  of  the  credibility 

of  one's  own  name  may  be  restrained  where  a  <>'  witnesses  and  of  the  weight  to  be  given 

fraud  upon  another  is  intended,  or  where  he  J?  ^"7  testimony,  and  whetiiw  or  not  it  estab- 

has  assigned  or  parted  with  his  right  to  use  it.  I's**^  a  controverted  fact,    .^na  L.  Ins.  O^. 

4.  Where  words  are  not  in  themselves  a  6.  Questions  of  negligence  are  ordinarily  for 
trade-mark,  they  are  not  made  a  monopoly  by  ^^?  J.^»  under  proper  direction  as  to  the 
tiie  addition  of  the  proprietor's  namCtf  an-  pnnciplesof  law  by  which  ^ey  should  be  con- 
other  by  the  same  name  is  entitied  to  use  the  ^^"ea-  Delaware,  L.  A  W.  M.  Co.  v.  Cortr 
name  in  connection  with  his  preparation.     Id,   *^*^»  ^l* 

6.  One  has  no  right  to  use  his  own  name  as  ,  '''•  3^®  «»P«  »"d  effect  of  a  contract  which 
descriptive  of  his  preparation,  with  such  addi-  depends  wholly  upon  wntten  correspondence, 
tions  to  bis  name  as  to  deceive  the  public,  and  ^\  ?<>^  upon  extrinsic  circumstances,  are  to 
make  them  believe  that  he  is  seUing  another's  ^^^^^^^  the  court  Hughee  v.  Dundee 
preparation.  Id.  ^<^'  ^  ^'  ^^«»<-  ^-  ^^ 

6.  One  is  not  liable  for  seUing  a  medicine  g-  ^^^  ^  soir&me  instructions  in  an 
having  for  its  label  the  words  -Brown's  Iron  »cj,i?°  ^o'  damages  to  a  passenger  in  «  i^rpad 
Tonic?'  originally  put  up  by  one  Brown,  of  collision,  as  to  present  the  rule  in  respect  to  a 
whom  the  present  manufacturers  are  the  rac  P'*?*!?^*^  oise.  and  leaving  Uie  Jury  without 
cessors  in  business,  in  the  absence  of  testimony  ^structions  to  aid  them  m  determining  the 
showing  an  Intention  to  palm  off  tiie  medicine  JjJ^^^s  and  causes  of  ^.^J  aca^ent  and  how  far 
as  that  of  the  plaintiff,  4ho  has  used  and  uses  tiiose  facU  were  ^i^|fJJ«  ^^.^J^L-^^  J.^** 
the  words  -Brown's  lion  Bitters"  on  his  med-  ?«^S°i»°A  **  ^^""^  ^^""^  ^'  V%rg%n%a  M%d^ 
idne.  Id.   ^ndKOo,  45» 

7.  The  right  to  use  a  name  on  a  medicine  J^/  f^*J8?>.*^  ^"^  ^TX-JllSSt  ??7!L«nfn* 
may  be  assigned  to  an  outgoing  partner  or  to  a  certifl^te  of  the  <»^of  death  is  not  concli> 

suc^cessor  iS  business,  a?  an'^iicident  to  its  ^je*  ^    *  '^fT^JJ^J^A.''^  ^^^  ?%if 
ot^rA  wi'ii  ;<^    shown,  is  not  objectionable.    .^Jtna  L.  Ins, 

gooa-wiii,  JO.    ^  ^  ^^^^  3^j 

TREASURY    DEPARTMENT.  See  ,  ^^'  Where  an  insurance  comply  alleges  in 

Axma^  4.  *ts  answer  in  an  action  on  a  bfe  insurance 

^  •  *  policy,  that  the  death  of  the  insured  was  due 

«r-DT*ATVT*a     a^  .i.^    Tk^-,^^,.^^  *«^  to  one  of  the  causes  excepted  from  the  opera- 

™C^NTSo^o'^i*""*"™  ^  Uonof  the  policy  it  fa  nSt  error  for  the^art 

vjxiaouxu^,  vrrj»xvi>a», «.  ^^  Charge  the  Jury  that  the  company  is  bound 

The  government  of  the  United  Stotes  has  ^  .establish  such  defense  by  evidence  out- 
power  to  make  treaties  witii  foreign  govern-  weighing  that  of  the  plalntifL    Borne  Ben, 
'  ments  for  the  exercise  of  Judicial  authority  in  -^'•^-  ▼•  Sargent,  IIW 

their  countries  by  its  ofl9cers  appointed  to  re-       11.  The  court  may  refuse  to  give  an  instruc- 
side  therein.    Boh  y,  Melntyre,  581   Hon  to  the  Jury  which  it  has  already  in  sub- 

stance fully  given  to  them.    .^Una  L.  Ins.  Co. 
Y.  Ward,  871 

""^^^h  ^"S^^^^'  ^^"^  ^'  ®™"      12.  Refusal  of  the  court  to  repeal  in  otiier 
ICABY  i:TaocBKDiNG8.  hinguage  insiructions  to  the  Jury  which  are 

1.  In  the  federal  courts  the  right  of  trial  by  correct  and  cover  the  case  is  not  error.  Mar- 
Jury  secured  by  the  Constitution  cannot  be  cliand  y.  Griffon,  527 
impaired  by  blending  with  a  claim  cognizable  18.  An  instruction  to  the  lury  that  certain 
at  law  a  demand  for  equitable  relief.  SeoU  y.  facts  necessarilv.  as  matter  oz  law,  constituto 
Neely,                               *l                        858  neglig[ence  on  the  part  of  plaintiff,  is  improper. 

2.  When  it  is  made  to  appear  to  the  court  Contributory  negligence  is  a  question  for  the 
that,  eitiier  by  reason  of  a  fact  existing  when  Jury-  Inland  db  S.  Coasting  Co.  v.  Toison,  270 
the  Jurors  were  sworn,  but  not  then  disclosed  14.  In  an  action  for  personal  injuries,  an 
or  known  to  the  court,  or  by  reason  of  outaide  instruction  to  the  Jurv  oUling  their  attention 
influences  brought  to  bear  on  the  Jury  pending  to  the  effect  of  plainturs  shock  and  pain  on 
the  trial,  the  Jurors  or  any  of  them  are  subject  his  ability  to  tell  the  occurrence  exactly,  and 
to  such  bias  or  prejudice  as  not  to  stand  impar-  that  his  making  different  statements  at  differ- 
tial  between  the  government  and  the  accused,  ent  times  did  not  necessarily  imply  an  inten« 
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where  that  was  not  done  by  him  no  rights  of 
property  were  acquired,  interstate  Land  Co. 
T.  MaoBvoeULand  Grant  Co.  278 

8.  Private  rights  of  property  in  a  ceded  ter- 
ritory are  nowise  affected  by  a  treaty  cession. 

Id. 

PROHIBITION. 

1.  A  writ  of  prohibition  is  not  intended  to 
take  the  place  or  exceptions  to  a  libel  for  in- 
Bufficiency,and  will  issue  only  in  case  of  a  waot 
of  jurisdiction,  either  of  the  parties  or  the  sub- 
ject matter  of  the  proceeding.  Ex  parte  Fasseit. 

1087 

2.  Where  a  pleasure  yacht  purchased  in 
England  is  brought  into  the  port  of  New  York, 
and  is  there  seized  by  the  collector  to  enforce 
payment  of  duties  on  her,  and  the  owner  files 
a  libel  in  the  United  States  district  court  against 
the  yacht  and  the  collector  to  obtain  the  return 
ol  tbe  yacht  and  damajires  for  the  seizure,  a 
writ  or  prohibition  will  not  be  issued  to  the 
district  court  to  prevent  further  proceedings  in 
the  matter.  Id. 

PROXIMATE  CAUSE.  See  Cabriebs,  6. 

PUBLIC  IMPROVEMENTS. 

1.  The  mere  fact  of  noncoUection  of  assess- 
ments does  not  prove  dereliction  of  duty,  where 
they  were  charged  upon  property  not  worth 
the  assessment  and  therefore  were  not  collec^ 
ible.     Peake  v.  New  Orleans,  181 

2.  The  objection  that  a  legal  notice  as  to  a 
public  improvement  and  assessments  therefor 
is  published  on  some  of  the  days  in  a  supple- 
ment of  the  newspaper,  and  not  in  the  body  of 
the  paper,  is  of  no  force.    Lent  v.  TiUsont  419 

PUBLIC  LANDS. 

I.  Pbior  Rights;  Fobfbitubb8. 

U.  Gbants  in  Aid  of  Ratlboads,  ob  Oth- 
er PUBLIO  iMPBOVEMElfTS. 

IIL  Fob  School  PuBFOfisa. 
IV.  Swamp  Lands. 

y.  Disposal  thbguoh  Land  Dspabtmient. 
VI.  Judicial  Remedies  and  Contests. 

Bee    also  Boundabieb,  8-5;   Judomsnt,  2; 
Mines,  1-8:  Watebb.  8. 

I.  Pbiob  Rights;  FoBFEiTUBBa 

1.  The  Act  of  Congress  of  March  8, 1865, 
being  expressly  restrained  from  in  any  way  Id- 
terfering  with  lands  previously  reserved  by 
Congress,  no  claim  under  that  Act  can  be  as- 
serted which  would  ioterfere  with  the  grant  to 
the  Northern  Pacific  Railroad  Company  under 
the  Act  of  1864.  The  exception  in  the  latter 
Act,  of  subsequent  grants  prior  to  the  definite 
location  of  Uie  rood,  was  not  intended  to  cover 
other  grants  for  the  construction  of  roads  of  a 
similar  character.  8t.  Paul  A  P.  B.  Go.  v. 
Northern  P.  R.  Co.  Tl 

2.  Where  different  grants  cover  the  same 
premises  the  eiu:lier  takes  the  title.  Id. 

8.  When  a  railroad  company  has  by  grant 
from  Congress  a  right  of  way  over  the  public 

1U4 


lands,  a  person  subseqaentlj  aoqidiinff  ny 
part  of  such  right  of  way  takes  tt  sob^  t» 
tbe  prior  right  of  the  company.  Bifbee  v.  On- 
gon  dt  0.  B.  Co.  90S 

4.  The  claims  of  the  city  of  San  F^ancnoo 
to  its  pueblo  lands  are  superior  to  any  sobK^ 

Snently  acquired  ri^^ts  of  California  over  tbe 
delands.    Knight  v.  United  Land  Aam.    TA 

6.  A  grant  of  land  by  the  governor  in  pur- 
suance of  the  Virginia  Act  of  Jone  2, 1788.  in- 
cluding in  its  general  courses  a  prior  dtim 
which  is  reserved  from  the  grant,  passes  no 
title  to  the  lands  thus  reserved  to  the  grantee; 
and  if  they  become  forfeited  for  nonpavmeot 
of  taxes,  he  acquires  no  title  or  daim  thcfeto 
under  the  Virginia  Act  of  March  22, 1842.  tch 
ing  title  to  lands  so  forfeited  in  any  penoii» 
having  legal  or  equitable  daim  thereto  under 
a  grant  from  the  State.    Palttead  v.  BU^, 

484 

6.  A  mere  breach  of  condition  does  not  of 
itself  work  a  forfeiture  of  a  grant.  Some  other 
proceeding  must  be  taken  by  the  grantor  toia- 
dicate  his  intention  to  revoke  tbe  grant  on  se- 
count  of  such  breach,  and  to  take  poneaioo 
of  the  property  in  consequence  thereot  i3f. 
Paul,  M.AM.B.  Co.  v.  Oreenalgh,  71 

7.  Lands  granted  by  Oongreas  to  aid  in  the 
construction  of  railrcnds  do  not  revert,  after 
condition  broken,  until  a  forfeitare  has  beea 
asserted  by  the  United  States.  Byto  v.  Ongm 
dO.RCo.  » 

n.  GbantsenAid  OF  Railroads,  OB  Omft 
PuBLio  Imfrovxicknts. 

a  TheActof  Congress  of  1864  granting  Ind 
to  aid  in  tbe  construction  of  the  Northern  ^ 
ciflc  Railroad  being  a  grant  in  prtnenU  whf» 
the  route  was  determined  and  ue  had  idcsd- 
fied,  the  title  attached  as  of  the  date  of  ihr 
grant;  the  patent  to  he  issued  under  |^  4  «a» 
simply  in  confirmation  of  the  grant  BL  /W 
4!b  P.  B.  Oo.  Y.  Northern  P.  R.O0.  '  Tt 

9.  The  Northern  Pacific  Railroad  CoapaaT 
could  not  dispose  of  the  landa  granted  to  it  W 
the  Act  of  Congress  of  1864»  except  as  eaeh  Si- 
mile section  was  completed  and  accepted,  loia 
to  deprive  the  United  States  ci  the  fight  w 
compel  their  application  to  the  purposes  of  the 
grant,  or  so  as  to  prevent  their  forfeitare  if  tht 
company  failed  to  comply  with  its  cooditioat 

10.  By  the  Joint  Resohitfon  of  Oonma  flf 
July  12, 1862»  and  its  accepUnce  l>y  the  8Mt 
of  Minnesota  and  the  St.  Paul  A  PiMifle  Bii- 
road  Company,  the  land  in  Minnesota  Mfih- 
westerly  of  the  iotefMCtion  of  tbe  lOlh  Msai* 
ard  parallel  with  the  4th  guide  mcrMJai  was 
disincumbered  of  the  railroad  grant  nadv  Ad 
of  Congress  of  March  8,  1887.  M, 

11.  The  Acts  of  Congress  of  MarA  8»  Mi 
eztendinff  the  time  for  the  oompletioo  of  em- 
tain  lana-mnt  railroads  in  ■iniwsnts  mi 
Iowa,  and  March  8, 1871,  anthorizing  a  chaafr 
in  the  lines  of  the  SC  Twa^db  Padlle  Rsibeai 
Companv,— are  not  amendments  to  ll«  Act  of 
March,  1867,  and  are  not  to  be  given  an  opn- 
tion  as  of  the  last  date,  it 

12.  The  Act  of  C<mgrem  of  Jnly  1»  ML 
granting  land  to  the  Indon  PiMifle  Kiftw 
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)ad,  NCh  title  attaches  as  of  the  date  of  the 
nmt,    i>«wref  Bait  Co.  -r.  Tarper,  9M 

18.  The  ameDdment  of  1864,  direclJDe  the 
ithholding  of  patents  uolil  the  coat  of  sur- 
);lDg,  etc,  be  paid,  did  not  alter  the  effect  of 
le  grtiai.  bf  the  Act  of  OoDKress  of  1863. 
atenta  iaaaed  for  lands  Krant^  were  further 
ir  evidences  of  title.  Id. 


14.  Title  to  indemnil^  lands  does  not  vest  In 
rallioad  compan;  until  the;  are  actually  se- 
eled and  the  selection  approved  bfthe  secre- 
rj  of  the  loterior.  United  State*  v.  Miwovri, 
.AT.R.O0.  7M 

16.  Under  Act  of  CDncreeaofJuDe22,1874, 
teodinKlhe  time  for  toe  completion  of  the 
.  Paul%  Pacific  Railroad,  upon  condition 
at  the  rights  of  actual  settlers  upon  the  lands 
anted  to  aid  its  construction  shall  be  saved, 
cb  a  setlier  who  sutwequenil;  receives  a 
tent,  and  his  grantee,  are  entitled  to  the  land 
Hgainst  the  company.   St.  Paul,  M.  AHf.B. 

:  V.  Oretnatgh.  71;  8t.  ParU.  M.  it  M.  B. 
i.  V.  Wentel,  78 

15.  The  withdrawal  made  by  the  secretary 
the  interior  Aug,  18.  1870,  qf  the  odd  sec- 
<Q8  of  land  within  40  miles  in  width  on  both 
lea  of  the  Nortbisra  Pacific  Railroad,  in  ac- 
rdance  with  the  Northern  Pacific  Act,  pre- 
yed the  lands,  for  its  benefit,  from  the  ope- 
loQ  of  any  subiequent  graots  to  other  com- 
Dies  not  specificdly  declared  to  cover  the 
smises.    St.  Paid  a  P.  B.  Co.  v.  NoTthem 

R.  Co.  77 

17.  The  Joint  Resolution  of  Congress  of 
>fch  2.  1861.  and  the  Act  of  July  12, 1862, 
inferred  full  title  from  the  tTuIled  Blalea 
i  vested  it  in  the  State  of  lows  solely  for  the 
!0f  bona  fide  purchasers  from  the  State,  to 
lands  along  the  Des  Moines  River  and  above 

Racoon  Fork  thereof,  In  said  State,  as  part 
the  grant  made  by  the  Act  of  Congress  oF 
g.  8,  1846.  United  Slatet  v.  Det  Moinet 
t9.AB.Co.  1009 

UL  Fob  School  FcaroBsa. 


8.  There  w 


2,  and  its  acceptance  by  Uie  Slate,  as  to 
vent  land  which  might  otherwise  have 
Q  selected  for  the  establisbmeDt  of  a  col- 
f,  from  being  previously  selected  by  other 
Dtees  of  the  .United  Slates  of  nnlocaled 
ntftles  of  lands.  ■  JteNee  v.  Dmahue,  1123 
}.  By  the  Actof  CongressofJulv23,186e, 
aa  modified  by  %  3,  thelieu  lanos  selected 
Jace  of  school  sections,  after  the  survov  of 
township,  were  confirmed  and- the  title  of 
Slate  thereto  was  perfected  from  the  dale 
be  Act.  Id. 

).  No  title  to  college  lands  nnder  the  grant 
tie  Stale  of  CaUfomis  by  the  Act  of  Con- 
a  of  July  12, 1863,  vested  in  the  Stale  un- 
bdr  selection  and  listing  to  the  State.  Id. 
..  After  the  confirmation  by  tbe  Act  of 
gresa  of  July  28, 1866.  %  1,  of  the  lands  In 
toversy,  selected  In  place  of  school  sec- 
1,  the  township  in  wbicb  Uie  selected  lands 
dtuated  having  been  previously  surveyed 


authority  of  the  lUnited  States,  tb«  pnm- 
were  not  subject  to  the  grant  to  tbe  Stats 
'alifoiaia  for  the  establisiiment  of  an  agri- 
oral  college.  ^ 

IV.  Swamp  Lassb. 

!.  The  Oregon  Act  ot  1878  aa  to  pnTcbaae- 
wsmp  land  only  intended  to  declare  Told 
e  applications  where  the  nonpayment  of 
20  per  cent  had  been  a  violation  of  tbe- 
lltioD  conuined  In  Ibe  Act  of  Oct.  2S,  1S70. 
noj/er  v.  MeOonnaugliy,  B6^ 

I.  Tbe  Oregon  statole  of  1887  which  au- 
lEes  the  cancellation  of  a  certificate  of  sale 
re  20  per  cent  of  tbe  price  of  the  land  bad 
iKen  paid  before  Jan.  17, 1870,  impairs  the 

etion  o(  a  contract  with  the  State  whidk 
en  consummated  by  a  compliance  witb 
&ct  of  1870,  and  fs  therefore  a  violation  of 
[Jolted  States  Constitution.  Id. 

;  Ad  application  for  land,  under  the  Or- 
I  Act  of  1870,  was  not  rendered  void  by 
Act  ot  1878,  where  tbe  first  payment  for 
land  waa  made  within  the  time  required 
he  former  Act  By  aucb  payment  the- 
ract  with  the  State  became  executed,  so  as- 
9  protected  by  the  United  States  Gonstltu- 
agalnat  Impairment  by  a  atale  law.        Id.. 

DifipoaU/  THBOUOH  Laud  Depautkedt. 

I.  The  secretary  of  the  Interior  has  power 
ipervise  and  control  tbe  operations  of  thet 
.  department,  and  when  proceedings  af- 
ng  titles  to  land  are  before  the  depart^ 
t,  the  power  of  sapervision  may  be  ezer- 
1  by  him,  whether  such  proceedings  are- 
d  to  his  attention  by  formal  notice,  or  by 
sal,  or  in  any  other  manner.  Knight  v. 
ttd  Land  Alto.  074 

I.  The  secretary  of  the  interior  haa  anthor- 
o  set  aside  one  survey  of  public  lands,  and 
rder  a  new  survey.  Id. 

'.  No  person  is  entitled  to  more  than  ona- 
emption  right  to  public  land;  and  where  a. 
V  has  filed  one  declaration  he  cannot  flle- 
iber  for  another  tract,  or  for  an  addition  to 
Srst  tract.    Sanford  v.  8a7{p>rd,  200 

L  Where  a  pre-emptor  amends  his  declara- 
statement  for  land  so  as  to  include  addl- 
ti  land,  the  land  department  acquires  no> 
idlction  tlweby  to  award  him  such  addi- 
il  land.  IS. 

I.  Where  lands  Indnded  In  a  patent  issued 
[be  land  department  are  not  at  tbe  time- 
lie  property,  having  been  prevlouslv  dts- 
d  of.  the  department  has  no  jurisdiction  to 
Bfer  the  land,  and  its  atti>mpted  convey- 
r  patent  is  inoperative  and  void.    Saei* 


7iS, 


m. 


I.  In  such  casai  as  ejectment,  where  the- 
idoD  Is,  Who  has  the  legal  tltlet— the  pa- 
of  Uie  government  Is  unassailable,  wn- 
V.  Sanford,  30O' 

.  In  equity,  tlUe  under  a  patent  from  the- 
iroment  Is  subject  to  control,  to  protect  the- 
ts  of  parties  against  the  mistake,  accident, 
aud  of  agents  or  parties  acting  in  a  fidu- 
/  capacity,  id. 

ISIS. 
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to  troBtees  for  the  benefit  of  herself  and  her  chil- 
dren;  and  that  if  his  widow  marries  again,  her 
share  is  to  be  held  by  the  executors  in  trust 
for  ber, — the  leg^l  title  vests  in  the  executors 
and  did  not  terminate  at  the  end  of  the  twen^ 
years,  but  continued  in  them  until  they  hao, 
by  sale  or  otherwise,  settled  the  estate,  maide  the 
division,  and  conveyed  the  shares  as  disposed 
of  in  other  parts  of  the  wilL    Fotier  v.  Couch, 
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4.  A  fl^itby  a^et^i  que  trust  against  the  ex- 
ecutrix of  the  trustee,  who  died  indebted  to  the 
cestui  que  trust  for  trust  moneys  and  devised  to 
the  latter  a  piece  of  land  on  condition  that  she 
renounce  all  claim  upon  his  estate  for  the  trust 
moneys,  to  recover  the  trust  moneys,  and  to 
have  the  land  decreed  to  belong  to  her  freed 
from  the  condition,  and  to  subject  other  real 
estate  conveyed  by  the  testator  to  the  payment 
of  the  trust  moneys,  is  not  an  election  to  claim 
title  under  the  wul  and  to  renounce  her  claim 
against  the  estate;  and  she  is  not  estopped  from 
recovering  the  trust  moneys  in  said  suit  Car- 
penter V.  Strange,  640 

WITNESSES.    See  also  Afpbal  and  Ea- 
BOB,  102. 

1.  An  administratrix  who  has  resigned  after 
commencing  an  action  may  be  a  witness  for 
her  successor,  who  has  been  substituted  in  her 
place,  as  to  a  transaction  with  or  statement  by 
the  intestate  of  the  defendant  administrators, 
notwithstanding  U.  8.  Rev.  Stat  §  858,  pro- 
viding that  neither  party  shall  be  allowea  to 
testify  to  transactions  with  the  deceased,  in  an 
action  by  or  against  personal  representatives. 
Snyder  v.  Fiedler,  218 

2.  A  pardon  by  the  President,  of  one  con- 
victed in  the  United  States  district  court  of 
larceny  and  sentenced  to  the  penitentiary,  re- 
stores his  competency  as  a  wune8&  Bc^  r. 
United  States,  1077 

8.  A  stockholder  la  competent  to  testify  to 
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his  resignation  as  director  of  a  bank  and  i  tnuw 
fer  of  bis  stock,  as  against  the  reoeivir,  al- 
though the  president  of  the  bank,  to  whom  the 
resignation  was  made,  !•  dead.  Br^gs  v. 
Bpaulding,  069 

4.  On  cross-examination  of  a  debtor  who  has 
testified  to  part  of  a  transacuon  connected 
with  the  issuing  of  an  attachment*  be  may  be 
asked  as  to  an  act  subsequent  to  the  attach- 
ment, but  forming  part  of  the  same  transac- 
tion.   Barnes  v.  Kaiser,  1091 

6.  In  an  action  to  recover  on  a  life  insurance 
policy,  where  defendant  proves  by  one  of  its 
directors  a  conversation  with  an  agent  of  the 
plaintiff,  the  plaintiff,  on  cross-examination,  is 
entitled  to  the  whole  of  the  conversation  which 
bears  on  the  case.  Home  Ben.  Asso.  v.  Sar- 
gent, 1160 

6.  A  letter  written  by  a  witness  cannot  be 
received  in  evidence  for  the  purpose  of  im- 
peaching him,  unless  his  attention  has  been 
first  called  to  it.  Gregory  ConsoL  Min.  Co,  v. 
Starr,  715 

7.  Where  a  witness  for  a  railroad  company 
testified  that  the  train  which  did  the  injury  sued 
for  was  going  10  miles  an  hour,  evidence  that 
he  had  statal  that  it  was  goin^  16  miles  an 
hour  is  competent  to  impeach  his  credibility, 
where  he  denies  upon  cress-examination  that 
he  so  stated.  Detawtre,  L.  A  W.  R.  Co,  y, 
Conterse^  218 

WRIT  AND  PROCESS. 

Publication  as  against  nonresident  defend- 
ants  required  by  statute  to  be  made  once  a 
week  for  four  months  must  be  made,  not 
merely  for  sixteen  weeks  or  four  lunar  months, 
but  for  four  calendar  montha  Cfuaranty 
Irust  d  8.  D.  Co.  v.  Qreen  Cote  Springs  A  M. 
B.  Co.  116 

YACHV.    See   Admibaitt,  8;    Pbohibi- 

lt9»  IM,  141,  li2  U.  fL 
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Schools— Stattttb  of  Limitations 


the  described  machine  was  made  to  do.  Where 
there  was  no  actual  warranty,  none  can  be 
imputed.  8eitM  ▼.  Brmoen  Befrigerating  Hack, 
Co.  887 

8.  Where  a  known,  described,  and  definite 
article  is  ordered  of  a  manufacturer,  although 
it  is  Btated  by  the  purchaser  to  be  required  for 
a  particular  purpose,  still,  if  the  known,  de- 
scribed, and  aeflnite  thing  be  actually  supplied, 
there  is  no  warranty  that  it  shall  answer  the 
particular  purpose  intended  by  the  buyer.  I<L 

4.  Where  antecedent  representations  as  to 
the  i)ower  of  a  machine  sold  were  no  more 
than  expressions  of  opinion,  and  defendant 
demanded  after  the  contract  was  executed  a 
written  guaranty  as  to  the  machine,  and  acqui- 
esced in  the  plamtifTs  refusal  to  give  the  guar- 
anty, and  onlered  plainti£P  to  go  on  with  the 
work,  defendant  cannot  recoup  damages  for 
the  failure  of  the  machine  to  come  up  to  such 
guaranty.  I<L 

5.  Where  there  if  a  contract  for  the  leasing 
of  property,  with  the  option  to  buy  it,  which 
provides  that  upon  a  certain  contin.irency  the 
property  shall  be  returned  to  the  seller,  upon 
such  return  of  the  property  a  court  of  equity 
may  require  the  return  of  the  money  paid 
towards  buying  it,  less  the  amount  of  damage 
to  the  property  and  reasonable  pay  for  the  use 
of  the  same.    Bunfiower  Oil  Co.  y.  Wilson,  1Q25 

SCHOOLS.    See  Boin>s,  8. 

SEAMEN.    See  Lttebnational  Law. 

SECRETARY  OF  THE  INTERIOR. 

See  Public  Lands,  25,  20.  / 

SERVICE.    See  Taxes,  26. 

SET-OFF     AND    COUNTERCLAIM. 

See  Cobforations,  19. 

SHIPPING.  See  also  Cohstitdtional 
Law,  8;  EyiDsiroB,  88, 50;  Notes,  Ihdbx 
Ta 

1.  Act  of  Congress  1886,  §  4,  extending 
the  Limited-Liability  Act  to  yessels  used  on  a 
riyer  in  inland  nayigation,  is  a  constitutional 
and  yaiid  law.    Bx  parte  Qarnett,  631 

2.  The  law  of  limited  liability  is  part  of  the 
maritime  law  of  this  country,  and  is  applicable 
to  nayigable  rivers  above  tidewater  and  to 
yessels  engaged  in  com  merce  thereon.  Id, 

8.  The  statute  as  to  limited  liability  applies 
to  a  vessel  which  has  been  stranded  and  amm- 
doned  by  her  owners  to  insurers,  in  respect  to 
the  liability  of  the  insurers  for  negligence  while 
engaged  in  saving  the  wreck.  Craig  t.  Con- 
tinenuairu.  Co.  886 

4.  A  corporation  Is  protected  by  U.  S.  Rev. 
Stat  §  4288,  from  liability  asovnier  of  a  vessel, 
beyond  the  amount  of  itslnterests  in  the  vessel, 
from  loss  or  damage  arising  from  the  fault  or 
negligence  of  the  mate  or  of  any  of  the  crew 
or  other  emplov^s  on  the  vesMi  without  ita 
privity  or  knowledge.  The  privity  or  know- 
ledge mentioned  in  said  section  mnat  be  that  of 
the  managing  oiBceia  of  the*  cofporatlon,  and 
not  of  its  emnloyte  on  the  yesaeL  JtL 
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5.  Cases  of  personal  Injury  and  teft,  • 
well  as  cases  of  loss  of  or  injatj  to  pnpoty, 
are  within  the  atatatea  as  to  limited  UiaiBrf. 

6.  If  two  yessels  under  steam  srecrasriag  v 
as  to  involve  risk  of  collision,  the  vessd  w&li 
has  the  other  on  her  own  stsrbosid  aide  mm 
keep  out  of  the  way  of  the  other,  and  theoikr 
must  keep  her  course,  to  avoid  coIliaioB.  7h 
E.  A.  Packer  t.  Ifew  Jermn  JJgkUrage  (k 


7.  The  duty  of  ayoidsnoe  bj  one  of  tvt 
steam  vessels  upon  cioesing  comsea  k  osi- 
ally  performed  by  porting  and  paaaing  ate 
the  stem  of  the  other  yesael:  yet  sometiflMi 
good  seamanship  requires  that  this  doty  te 
executed  by  siarboardinff  and  crossing  the  tov 
of  the  approaching  yeaseL  The  B.  X  Aefar 
y.  il^eto  Jeney  LigMerage  Ob.  4SI 

8.  The  one  of  two  steam  veaaeis  upon  axm- 
ing  courses,  whose  duty  it  is  to  keep  her  eoun^ 
must,  if  there  is  apparent  riak  of  ooDinaa» 
check  her  speed,  and,  if  neoessaxy  toaioii 
danger,  must  stop.  Porting  after  receiriir 
a  signal  of  two  wbistlea  from  the  other  vena 
is  a  ^oss  fault,  unless  it  can  he  eycoaed  tytfct 
immmence  of  the  periL  IL 

SPECIFIC  PERFO&KAHCB. 

A  conveyance  of  an  equitable  interat  is 
consideration  of  an  agreement  by  the  gtMttt 
to  buy   up  existing  Jndgmenta   sgaisst  cht 

Santor,  sell  the  interest  conyeyed,and  pay  Uf 
e  net  proceeds  to  the  jgrsntor's  wife,  wUA 
agreement  was  never  performed  by  Uie  gnstoi; 
does  not  entitle  him  to  a  decree  for  the 
ble  interest.    FoUer  t.  QmmA^ 

STATE.    See  also 
Bou2n>ABiBa,  1; 

TIOH,  8. 

1.  No  action  can  he  maintained  in  asy  M- 
eral  court  by  the  dtixeos  of  one  of  the  8iaM 
against  a  State,  without  ita  consent.  Aivt 
against  the  officers  of  a  State,  to  oompd  tacn 
to  perform  its  contracts^  is  in  effect  a  sok 
agfldnst  the  State  itaelt  iViiiiff«r  t.  Mcf  ^ 
naughy,  W 

2.  Theexemption  of  the  State  fkoasaitcaB- 
not  be  pleaded  by  |ts  olBoefa  when  they  sit 
proceeded  against  for  execatiiug  an  nacnssiitt- 
tional  Act  of  the  State.  ii 

8.  The  extent  of  the  tenitoilal  Jaris&iioa 
of  liassachnaetta  over  the  sea  ndjscaat  ta  to 
coast  is  that  of  an  independent  nstioa;  mk 
exoept  so  far  as  any  right  of  oootrol  oscr  iMa 
territory  haa  been  mated  to  the  UaitedSlaM^ 
this  control  remaJna  with  the  BtaliL  JCt** 
ehefUr  t.  Mama/cikMmUe^  ]# 


ffTATB  DEPABTMBVT* 


•;  Ixjcio^ 


STATUTE    OF 

TBAOn^  1. 


STATUTE    OF   UMITA^ 

LncnAvioin  ov  Aonom 


Statutes— Taxbs. 


BTATUTBS.     See  also    Co]chbbgb»    11; 

COUBTS,  84. 

1.  The  contemporaneons  construction  of  a 
itatute  by  the  ezecutiTe  ofQcers  of  the  govern- 
ment  whoee  duty  it  is  to  execute  it  is  entitled 
to  great  respect,  and  should  ordinarily  control 
the  construction  of  the  statute  by  the  courts. 
Fennayer  v.  MeCannaughy,  868 

2.  In  case  of  ambigui^,  the  Judicial  depart- 
nent  will  lean  in  favor  of  a  construction  g^ven 
x>  a  statute  by  the  department  charged  with 
lie  execution  of  such  statute,  and,  if  such  con- 
itruction  be  acted  upon  for  a  number  of  years, 
Rrill  look  with  disfavor  upon  any  sudden 
shange  whereby  parties  who  have  contracted 
with  the  government  upon  the  faith  of  such 
instruction  may  be  prejudiced.  United  States 
r.  Alabama  G.B.R.  Co.  1184 

8.  A  construction  of  a  statute  favorable  to 
lie  individual  citizen  should  not  be  changed  in 
mch  manner  as  to  become  retroactive  and  to 
squire  from  him  the  repayment  of  moneys  to 
vhich  he  had  supposed  himself  entitled,  and 
ipon  the  expectation  of  which  he  had  made 
lis  contracts  with  the  government  Id, 

ITIPUIiATION.  See  Affbal  £sd  Eb- 
BOB,  72l 

STOCK  AND  PRODUCE  EX- 
CHANGE.   See  Banebuftot,  7-0. 

lUBROOATION.  See  also  AonoH  ob 
Suit,  2;  Insubanob,  10. 

lUMMART  PROCEEDINGS. 

A  breach  of  an  ordinance  of  a  city  prohibit- 
Dg  the  keeping  of  a  private  market  within  six 
quares  of  any  public  market,  under  a  certain 
lenalty,  may  be  punished  by  summary  pro- 
eedings  before  a  magistrate,  without  trial  by 
dry.    Natal  v.  Louisiana,  28U3 

lUNDAT. 

A  Judgment  entered  on  Sunday  is  void. 
\aU  V.  UniUd  States.  877 

lUPERSEDEAS.  See  Affbal  abd  £b- 
BOB,  60. 

^AXES.  See  also  Affbal  and  Ebbob,  81- 
88;  Constitutional  Law,  16;  Coun- 
TIBS;  Ck)UBTB,  41;  ExFOBTS;  Infants; 
Injunction,  1-7;  Limitation  op  Ac- 
tions, 6:  Municipal  Cobpobations,  2; 
Public  Impboybmbnts,  1. 

1.  Where  the  interests  of  the  public  and  of 
idividuals  are  blended  in  anv  work  or  service 
nposed  by  law,  whether  the  cost  shall  be 
ux)wn  entirely  upon  the  individuals  or  upon 
le  State,  or  l>e  apportioned  between  them,  is 
matter  of  legislative  direction.  Charlotte, 
[  dA.  R.O0.Y.  Omes,  1051 

2.  Legislative  and  constitutional  provisions 
lat  taxation  of  property  shall  be  equal  and 
oiform  and  in  proportion  to  its  value  are  not 
iolated  by  exacting  from  railroad  corpora- 
ons  in  a  State  a  contribution,  according  to 
leir  gross  income  in  proportion  to  the  number 


of  miles  of  railroad  in  the  State,  to  meet  the 
expenses  of  a  railroad  commission.  Id. 

8.  Constitutional  provisions  as  to  equality  of 
taxation  are  not  violated  by  a  tax  on  the  busi* 
ness  of  express  companies  which  does  not  ap- 
ply to  railroad  or  steamboat  companies  which 
carry  express  matter.  PoieifiG  Bkep.  Co,  v.  8ei- 
Ifort,  1086 

4.  A  tax  ui>on  the  business  of  an  express 
company  done  within  the  State  is  not  a  tax 
ui)on  interstate  commerce,  although  the  com- 

Sany  is  also  engaged  in  business  between  the 
tates.  Id. 

6.  A  State  can  levy  an  excise*  ax  upon  a  rail- 
road corporation  for  the  privilege  of  exercising 
its  franchises  within  Uie  State.  Maine  v. 
Grand  Trunk  R  Co.  004 

6.  Reference  to  the  transpv/rtation  receipts  of 
a  railroad  company  and  to  a  certain  percentage 
of  the  same  in  determining  the  amount  of  an 
excise  tax  upon  the  company  is  not  in  effect 
the  imposition  of  the  tax  upon  such  receipts, 
or  an  interference  with  interstate  and  foreign 
commerce,  although  the  railroad  lies  partly 
within  and  partly  without  the  State.  Id. 

7.  The  cars  of  a  car  company,  let  to  railroad 
corporations  and  employed  exclusively  in  in- 
terstate commerce,  mav  be  taxed  in  a  State, 
and  the  tax  apportioned  among  the  counties  of 
the  State  accoraing  to  mileage  of  the  railroad 
in  each  county,  and  levied  in  those  counties. 
Pullman's  PcUaee-Car  Co.  v.  Hayward,       6*^1 

8.  There  is  nothing  in  the  Constitution  or 
laws  of  the  United  States  which  prevents  a 
State  from  taxing  personal  property  within  its 
jurisdiction,  employed  in  interstate  or  foreign 
commerce.  Puuman's  Palaee-Car  Co,  v.  Penn- 
sylvania,  613 

0.  A  tax,  not  upon  the  property  employed  in 
the  business  of  interstate  commerce,  but  upon 
the  right  to  carry  on  the  business  at  all,  im- 
poses a  direct  burden  upon  the  commerce  it- 
self. Id. 

10.  A  tax  on  the  capital  of  a  corporation  en- 
gaged in  interstate  commerce,  on  account  of  its 
property  within  the  Stale,  is,  in  substance  and 
effect,  a  tax  on  that  property.  Id, 

11.  That  cars  of  a  company  within  a  State 
are  employed  in  interstate  commerce  does  not 
exempt  them  from  taxation  by  the  State.    Id, 

13.  The  taxation  by  a  city  of  a  bridge  across 
a  river  between  two  States  is  not  a  regulation 
of  commerce,  or  a  taxation  of  an  agency  of 
the  federal  government  Henderson  Bridge 
Co.  r.  Henderson,  000 

18.  The  Act  of  Congress  of  July  24,  1866 
(U.  S.  Rev.  Stat.  §§  6268-6260),  givine  to  a  tele- 
graph company  the  right  to  run  its  line  over 
postroads,  etc.,  does  not  exempt  it  from  the 
ordinary  burdens  of  taxation,  but  it  is  liable  to 
be  taxed  by  the  State  into  which  its  lines  run. 
At(orney-Oeneral Y.Westem  U,  Teleg.  Co.    628 

14.  A  tax,  though  nominally  upon  shares  of 
the  stock  of  a  telegraph  company,  is  in  effect 
a  tax  upon  it  on  account  of  its  property  owne:? 
and  us^  in  the  State,  where  the  proportion  ot 
the  length  of  iu  lines  in  the  State  to  their  eu 
tire  length  is  the  basis  for  ascertaining  the 
value  of  Uie  property;  and  such  tax  is  not  for- 
bidden by  U.  S.  Rev.  Stat.  §  6268,  giving  it 
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Schools— Stattttb  of  LaatAmasB, 


the  described  machine  was  made  to  do.  Where 
there  was  oo  actual  warranty,  none  can  be 
imputed.  8eitM  ▼.  Brmoen  Befrigerating  Math, 
Co.  887 

8.  Where  a  known,  described,  and  definite 
article  is  ordered  of  a  manufacturer,  although 
it  is  stated  by  the  purchaser  to  be  required  for 
a  particular  purpose,  still,  if  the  known,  de- 
scribed, and  &flnite  thing  be  actually  supplied, 
there  is  no  warranty  that  it  shall  answer  the 
particular  purpose  intended  by  the  buyer.  1<L 

4.  Where  antecedent  representations  as  to 
the  i)ower  of  a  machine  sold  were  no  more 
than  expressions  of  opinion,  and  defendant 
demanded  after  the  contract  was  executed  a 
written  guaranty  as  to  the  machine,  and  acqui- 
esced in  the  plafntifTs  refusal  to  give  the  guar^ 
anty,  and  oixlered  plainti£P  to  go  on  with  the 
work,  defendant  cannot  recoup  damages  for 
the  failure  of  the  machine  to  come  up  to  such 
guaranty.  I<L 

5.  Where  there  is  a  contract  for  the  leasine 
of  property,  with  the  option  to  buy  it,  which 
provides  that  upon  a  certain  contingency  the 
property  shall  be  returned  to  the  seller,  upon 
such  return  of  the  property  a  court  of  equity 
may  require  the  return  of  the  money  paid 
towards  buying  it,  less  the  amount  of  damage 
to  the  property  and  reasonable  pay  for  the  use 
of  the  same.    Sunflower  Oil  Co.  y.  WUwn,  1Q25 

SCHOOLS.    See  Boin>8,  8. 

SEAMEN.    See  Intebnational  Law. 

SECRETARY  OF  THE  INTERIOR. 

See  Public  Lands,  25,  26.  / 

SERVICE.    See  Taxes,  26. 

SET-OFF     AND    COUNTERCLAIM. 

See  COBFORATIONB,  19. 

SHIPPING.  See  also  Oohstxtdtional 
Law,  8;  EyiDSNCS,  88, 50;  Notes,  Ihdbx 
Ta 

1.  Act  of  Congress  1886,  §  i,  extending 
the  Limited-Liability  Act  to  yessels  used  on  a 
riyer  in  inland  nayigation,  is  a  constitutional 
and  yaiid  law.    Bx  j^trte  Qarnett,  681 

2.  The  law  of  limited  liability  is  part  of  the 
maritime  law  of  this  country,  and  is  applicable 
to  navigable  riyers  aboye  tidewater  and  to 
vessels  engaged  in  commerce  thereon.  Id, 

8.  The  statute  as  to  limited  liability  applies 
to  a  yessel  which  has  been  stranded  and  amm- 
doned  by  her  owners  to  insurers,  in  respect  to 
the  liability  of  the  insurers  for  negligence  while 
engaged  in  saying  the  wreck,  uruig  t.  Con- 
tinenuairu.  Co.  886 

4.  A  corporation  Is  protected  by  U.  8.  Rey. 
Stat  §  4288,  from  liability  asowner  of  a  yessel, 
beyond  the  amount  of  its  interests  in  the  yessel, 
from  loss  or  damage  arising  from  the  fault  or 
negligence  of  the  mate  or  of  any  of  the  crew 
or  other  employes  on  the  yessel  without  its 
priyity  or  knowledge.  The  privity  or  know- 
ledge mentioned  in  said  section  most  be  that  of 
the  managing  officen  of  the*  coiporation,  uid 
not  of  its  emn1^y4s  on  the  yessel.  Jd. 
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6.  Cases  of  personal  injoiy  and  JmHi,  m 
well  as  cases  of  loss  of  or  injoxy  to  prvmty, 
are  within  the  statates  aa  to  Hadtad  ttabOis^. 


6.  If  two  vessels  under  steam  are 

as  to  involve  risk  of  collision,  the  y<i 

has  the  other  on  her  own  starboard  side 
keep  out  of  the  way  of  the  other,  and  tte 
must  keep  her  course,  to  ayoid  colliaioiB. 
E.  A,  lieker  y.  Ifmo  Jenen  Liffkftra^ 


7.  The  duty  of  avoidance  bj  one  of  twa 
steam  vessels  upon  crossing  couraes  is  osa- 
ally  performed  by  porting  and  paaalii^  asder 
the  stem  of  the  other  vessel;  yei  aomeUaies 
good  seamanship  requires  that  this  doty  be 
executed  by  siarboardinff  and  eroaaiDc  tha  bow 
of  the  approaching  yeaseL  Tht  S.  A, 
y.  Hew  Jeneif  Lighterage  Co. 

8.  The  one  of  two  steam  veaa^  apoi 
log  courses,  whose  duty  it  is  to  keep  lier 
must,  if  there  is  apparent  risk  of  coltisinBu 
check  her  speed,  and.  if  neoeasaij  to  avoid 
danger,  must  stop.  Porting  after  leecitlsg 
a  signal  of  two  whistles  from  the  oUier  veawJ 
is  a  gross  fault,  unless  it  can  be  exctiaad  bj  tks 
imminence  of  the  peril.  ii. 

SPECIFIC  PERFO&IHAHCB. 

A  conveyance  of  an  equitable  iDterat  la 
consideration  of  an  agreement  by  the  graBtee 
to  buy   up  existing  Judgmenta   *g**— ^  the 

Santor,  sell  the  interest  conveyed^and  pay  Uf 
e  net  proceeds  to  the  grantor's  wife,  wkieh 
agreement  was  never  performed  by  the  graalee. 
does  not  entitle  him  to  a  decree  lor  the  cqaiia* 
ble  interest    FoUer  t.  Oewak^  ~^ 


STATE.    See  also 
Bou2n>ABiBa,  1; 

TIOH,  8. 


•; 


1.  No  action  can  be  maintained  in  aay  fsd- 
eral  court  by  the  dtixena  of  one  of  Um  Scam 
against  a  State,  without  its  cooseat.  A  ms 
against  the  officers  of  a  State,  to  oompd  them 
to  perform  its  contracts,  la  in  effect  a  salt 
against  the  State  itaelt  JVajmfar  t.  Mct^m- 
naughig, 

2.  TheexemptionoftheStatefroias^^ 
not  be  pleaded  by  ifM  officera  when  tbey  aia 
proceeded  against  for  ezecnting  aa  gacoaatita- 
tional  Act  of  the  State.  M 

8.  The  extent  of  the  territorial  JnriadlcCiaa 
of  liassachnsetta  over  the  sea  ad  jaoeat  lo  Ha 
coast  is  that  of  an  independent  natloo;  aad, 
except  so  far  as  any  right  of  oootrol  over  thia 
territory  haa  been  granted  to  the  United  Stais^ 
this  control  remains  with  tba  Btata.  JCaJi- 
ehstUr  y.  MamadiiiMiUt  V^ 


ffTATB 

A 


STATUTE    OF 

TBAOn^  1. 


STATUTE    OF  UMfTATTOMB. 

LncnAvioiv  OF  AonoiOL 

Its,  14M.  UU  Itt  U.  8^ 


T  ELBGBAPHB;  TeBBTTORT. 

the  right  to  maintain  its  lines  over  United  28.  The  provision  in  the  Arkansts  law  tkn 

States  postroads,  etc.,  or  by  the  commerce  the  clerk  of  the  county  court  shall  record  tbt 

clause  of  the  Constitution*    Attomey-QeTieral  list  of  delinquent  landia  and  notice  of  pubHci> 

▼,  Western  If,  Teleg,  Co,                             628  tion  of  the  same  is  peremptory,  and  camioc  bt 

15.  Shares  of  stock  in  a  national  bank  lo-  dispensed  with  wiAont  foTafidatmr  the  pro- 
cated  in  a  Territory  are  subject  to  taxation,  ceedmg  for  the  sale  of  tb«  lamts  for  mip^ 
Talboit  V.  SUter  Bow  County,                       210  ^^^'                                                             ^^ 

16.  The  power  of  taxation  in  the  Stoles  in  29.  An  assessment  by  an  assessor  who  did 
respect  to  naUonal  banks  exists  in  the  Terri-  ^^^  take  the  required  c»th  before  entering  ap- 
loiie^                                                          7(2  on  his  office  is  mvalid,  and  a  sale  of  lands 

17.  The  restriction   in   U.  8.    Rey.    Stat   **^f5^?  ^^^      ^       ,     ^  ..  _* ^t 

§  5219,  as  to  toxation  of  shares  of  stock  in  ^  ^-  In  Florida,  where  land  Is  not  assessed 

the  national  banks,  is  equaUty  of  assessment  ^y  an  official  or  accurate  descnption,  or  » 

with  other  moneyed  capital,— not  with  other  8«ssed  to  the  owner  or  occupant  or  to  an  lu- 

property  generally.                                      Id.  ^noTL?  ^^H*  ^^}^  *^®.*5!?  ^^  ^ 

"iuxT*V      ivi-*t-i       *            *x  nullities  and  beyond  the  protecting  mfloence  of 

18   National  bankbook  is  not  exempt  from  ^^Uj^i^^ti^^g^^^^     Ard  t.  E^nUm.    im 

taxation  m  Montona  because  stock  of  mining  o^*.       _*^       j*       at^        \      • 

corporations  is  exempt  under  the  state  law.  ,.  81-.  ^  imperfect  and  insufficient  damp- 

Such  stock  is  assessable  at  the  rate  imposed  tionm  the  aMessment  roll  amd  prw  tax  pr^ 

upon  the  stock  of  other  purely  moneyed  cor-  ceedings  avoids  the  tax  deed,  although  the  d^ 

porations.                                                     /ei.  scnption  m  ttie  latter  naay  be  sufficient  t«i 

^A   -n*      *v                    s  A      ^x                   1  complete.    Stout  y.  MasUn,                       121 

19.  For  the  purpose  of  taxation,  personal  ««  t*  *v  ^  «_i  *i  <  \  « *  . 
property  may  be  separated  from  ite  owner;  ^  If  the  descripUon  In  a  to  roU  is  mscn*. 
andheiiay  be  taxed,  on  ite  account,  at  the  rate,  and  it  is  sought  to  perfert  that  descm^ 
place  where  it  is,  although  not  the  place  of  his  ^7  evidence  «^tjn<to,  it  ^ould  app»r  ^nns. 
own  domiclL  PuUma^9  P^aaee-Car  Co.  y.  ^^^ly,  not  merely  that  the  description  ly  re>. 
Pennsylvania,                                             613  f>°able  eorrection  may  apply  to  the  lot  ra  cos- 

€%t\   m  w               X.    t      s                 »       1.  troversy,  but  also  that  it  ia  not  am>licab]e  t» 

20.  Taking  as  a  basis  of  assessment  such  j^^y  other  lot.  K 
proportion  of  the  capital  stock  of  a  car  com-  oo  xr  *  -^v..^  ^«  «<u  ^  «  .  ^  rm_  • 
pany  as  the  number  of  miles  over  which  it  ran  8^-  ,?^*y*^,^°^"*5^«  '^}^^SiJ^ 
cars  within  the  State  bore  to  the  whole  number  ^  .^  ^^^  «?ect  of  tax  daada,  a  tax  deed,  to  fae 
of  miles  in  that  and  other  States  over  which  evidenwof  i»ramount  title,  must  be  ropported 
ite  cars  were  run.  was  a  Just  and  equitable  by  a  vahd  Judmentfor  the  taxesandawjw 
method  of  assessment                                 Id.  P^cept  authorizmg  the  sale.     Qage  w.  Bwk 

21    The  laws  of  Dakota  did  not  impose  u^  ^  jj^^  ^   ^  ^^  ^^^^  tlieowne«of  tad 

fnr'?.\p^'^hI^S.l^f~H"ptiLi^^^  «>W  to  the  State  for  ta^  f^wo^  .fier 

or  nnt  th'p  ^^^JZ  ™  ^^^  ^/^^^.n  ^^^  ^^^*  ^i"  ^  treated  aS  a  waiyef  of  the  f* 

or  not  the  property  was  taxable.    ^t*«»y^««  feiture,  and  the  taxes  paid  reeaided  ss  a  pif- 

County Y.lfaUace.                                    1018  nient tiwaids ledempK «S^Se^^ 

^  22.  The  treasurer  of  a  county  of  Dakota  the  balance  permitted;  and  a  purcfaaier  fma 

Territory  in  the  sale  of  lands  for  taxes  acta  the  State  of  such  land  will  take  it  subject  r» 

as  a  ministerial  officer,  and  he  is  not  liable  to  the  same  equities  and  defenaea  as  the  ^^tltf• 

the  purchaser,  nor  is  the  county  liable  for  the  Martin  v.  Barbour ^                                     Ml 

moneys  paid  as  tiie  purchase  price  on  such  85.  Failure  of  the  county  derk  to  aakr  t 

sale,  although  the  lands  were  not  taxable  and  record  of  land  sold  to  the  State  for  taxa.  tad  :o 

the  tax  proceediuM  were  yoid.    Such  sale  was  transfer  such  lands  on  the  tax  books  to  At 

neither  the  mistake  nor  wronrful  act  of  the  State  as  required  by  law,  whereby  the  owwr 

treasurer  within  Dak.  Pol.  Code.  §  78.       Id.  ^as  kept  in  ignorance  of  the  sale,  is  soiAdef^ 

28.  An  assessment  of  taxes  of  nonresident  liction  of  du^  on  the  part  of  the  offlceit  of  tfet 

land  is  fatally  defective  if  it  contains  such  a  State  as  will  excuse  his  failure  to  redeem  vickii 

falsity  in  the  description  of  the  parcel  assessed  the  statutory  period  of  two  yean.              M> 

as  might  probably  mislead  the  owner.    Stout  86.  In  Tennessee  the  remedy  by  soft  id  » 

y.  McuHn,                                                 121  cover  back  an  ill^^al  tax  after  paymeot.  po> 

24.  Giving  the  particuhir  notice  requh^  by  vided  for  by  the  statute,  is  ezchisive.  SUtm 
statute  is  an  indispensable  condition  precedent  ▼•  P^tt,  fSI 
to  a  valid  tax  deed.     Qoffe  y.  Bani,            776  87.  N.  J.  Law  March  81,  1881,  piofUiiff  » 

25.  In  niinois  a  notice  by  a  purchaser  of  mode  by  which  an  aaaessment  mtj  be  C9» 
lands  at  a  tax  sale,  giyen  to  the  occupant,  promised  and  discharged  when  the  ledtfMt 
which  does  not  show  whether  the  sale  was  for  ii&>  been  sold  to  the  pnbUo  road  hoard,  vkibl 
a  tax  or  a  sp^^  assessment,  is  defective.  Id.  is  an  involnntaiT  quasi  oorpoiatioa  CRaMd  » 

no   a  .^       «*!.       *i      M^        1   1.    1.     J  construct  a  public  work,  doea not i«pBlrso» 

«  26.  SenriceofthenoticeoftaxsaJebyhand.  tnict.  or  deprive  the  board  of  pro|wS^riftfl* 

ing  it  to^e  wife  of  the  occupant  to  not  suffl-  due  proceab  of  law.    80^1  iTp^  sftaty 

cient  servioa  "upon"  him.  unless  done  in  his  cannot  own  properly  in  a  ptopriS^Si 

presence.                                                    Id.  gense.   J^AW  B^'£SrS^2ba&  Ml 


27.  The  pQ61ication  of  a  notice  of  sale  of 
land  for  taxes  cannot  be  proved  by  «r  parte  ^^^^^^^^^^^^     ^      —  ^  -- 

affidavito  presented  mofe  than  two  years  after  TELEGRAPHD5L    Sea  Tashc  t^  1^ 
the  sale,  if  the  statute  requires  record  proof. 
Martin  r.  Barbour.  646  TBBRITO&T.    See  Xabasmq^  tft 

issa  iS8iiiM^ui«iif  i:& 
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TRADE*MARK.  the  court  may  discharge  the  Jurj  tnd  put 

1.  Words  which  are  merely  descriptiye  of  ^"^^f?^!",*  5:L!S'*  ^^  ''''''^^  ^'^'    ^"^"^ 

the  character,  qualities,  or  composition  of  an  "^'^nueajycates,                                         VW 

article,  orof  the  place  where  it  is  manufactured  «•  ^  stipulation  is  not  hinding  upon  persons 

or  produced,  cannot  be  monopolized  as  a  trade-  °^^  parties  to  the  suit,  or  upon  those  who 

mark.    Brovm  Chemical  Co.  y.  Meyer,         247  were  dismissed  from  the  suit  as  parties  before 

o   rriiA  <»^wia<«,./x»  KUfA«eMo^4»riio«44»^/^«  ^«  stipulation  was  made,  and  who  did  not 

of  the  article,  and  cannot  be  monopolized  as  a  ^  After  rebuttal  of  defendant's  evidence  to 

trade-mark.                                                   Id,  ^^o^  that  plaintiff's  patent  was  anticipated, 

9    A  «  ««^{««.^  ^^^^^^^  /.«,i»^»  K-  -r*,^..^  further  evidence  by  plaintiff  on  the  same  point 

nl\p^  ««  a^io27nfoT  hTa^^^     ^^^T.  ^  ^^^^^^  'he  discrctiou  of  the  court    a.  Paul 

?m«  n? w^f  t^aL^^^SSL  «if.^o^,«-n"f  ^^  ^^^^^^  ▼'  Starling,                              404 
against  others  of  the  same  name  who  are  using 

it  for  a  legitimate  purpose;  although  the  use  J^-  J^e  jury  are  the  iudgesof  the  credibility 

of  one's  own  name  may  be  restrained  where  a  ^^  witnesses  and  of  the  weight  to  be  given 

fraud  upon  another  is  intended,  or  where  he  J?  a°y  testimony,  and  wheth^  or  not  it  estab- 

has  assigned  or  parted  with  his  right  to  use  it.  "s^J^  a  controverted  fact.    uSItna  L.  Ins.  Co, 

^            ^                                          id.  ▼•  Ward,                                                      871 

4.  Where  words  are  not  in  themselves  a  6.  Questions  of  negligence  are  ordinarily  for 
trade-mark,  they  are  not  made  a  monopoly  by  ™  J.^»  under  proper  direction  as  to  the 
the  addition  of  the  proprietor's  name,  if  an-  principles  of  law  by  which  toey  should  be  con- 
other  by  the  same  name  is  entitled  to  use  the  trolled.  Delaware,  L.  &  W.  B,  Co.  v.  Con- 
name  in  connection  with  his  preparation.     Id.  *^*^»                                                             «1^ 

6.  One  has  no  right  to  use  his  own  name  as  ^  ''•  Tl>«  ^coP®  ^^^  effect  of  a  contract  which 

descriptive  of  his  preparation,  with  such  addi-  appends  wholly  upon  wnlten  correspondence, 

tions  to  his  name  as  to  deceive  the  public,  and  J°^  ?o*  upon  extrinsic  circumstances,  are  to 

make  them  believe  that  he  is  seUing  another's  ^^^^^^^  the  court.    Hughes  v.  Dundee 

preparation.                                                  Id.  ^^^'  ^  ^-  ^^^^'  ^-                                ^^ 

6.  One  is  not  liable  for  seUing  a  medicine  ?;  I^^"fl  to  so  frame  instructions  in  an 
having  for  its  label  the  words  ''Brown's  Iron  ac*}?°  ^^^  damages  to  a  passengw  in  a  railroad 
Tonic?"  originally  put  up  by  one  Brown,  of  collision,  as  to  present  the  rule  in  respect  to  a 
whom  the  present  manufacturers  are  the  sue-  P'^P?  1?^*®  case,  and  leaving  tiie  Jury  without 
cessors  in  business,  in  the  absence  of  testimony  ystructions  to  aid  them  in  determining  the 
showing  an  intention  to  palm  off  the  medicine  ^^^  ^^^  ^^^  ^^  the  accident,  and  how  far 
as  that  of  the  plamtiff,  who  has  used  and  uses  ?2*®/^,^.  ^^^  ^*5j°  ^^^  ^}^}  P^3f 
the  words  -Brown's  lJt)n  Bitters"  on  his  mod-  ?«^!?o*°>  "  ^^'-  ^^"^^  ^-  1^»^«»«  ^i^l 
icine.                                                           Id.  ^^^  ^'  ^'                                                ^^ 

7.  The  right  to  use  a  name  on  a  medicine  ^/^  f^^l^i.*^  *^®  ^Vl  ^^♦t*  *  physician'* 
may  be  assigned  to  an  outgoing  partner  or  to  a  certificate  of  the  cause  of  death  is  not  conclu- 
successor  i£  business,  a?  an  iicident  to  its  ^^e,  but  a  different  cause  of  d|»th  may  be 

oftnH  will                                                       mA  shown,  is  not  objectionable.    .aJtna  u  Ins, 

gooa-wiii.                                                    Id.  ^  ^   ^^^^                                               3^^ 

TREASURY    DEPARTMENT.      See  .  ^^'  Where  an  insurance  comply  alleges  in 

Aliens  8  4.  its  answer  m  an  action  on  a  life  insurance 

'   '  policy,  that  the  death  of  the  insured  was  due 

TREATIES,    See  also    Diplomatic  aot  If.^^^ll^'fJifrifl^^^ 

CoNSULAB  0FFI0EK8, 4.  ^° V^  the  poUcy,  it  is  not  error  for  the  court 

x/       w*--«.  V  j>xviux»,  -x,  j^  charge  the  jury  that  the  company  is  bound 

The  government  of  the  United  States  has  to  establish  such  defense  by  evidence  out- 
power  to  make  treaties  with  foreign  govern-  weighing  that  of  the  plaintiff,  Ebme  Ben. 
ments  for  the  exercise  of  judicial  authority  in  -^***'«  ^«  Sargent,  1160 
their  countries  by  its  officers  appointed  to  re-  11.  The  court  may  refuse  to  g^ve  an  instruc- 
dde  therein.  I&ss  y.  Melntgre,  581  tion  to  the  Jury  which  it  has  already  in  sub- 
stance fully  given  to  them.  .Mna  L,  Ins,  Co. 
-,„_.-      o       ,      ^T          »                  «  ▼•  Ward,                                                     871 

MABY  rBOCBKDiNGS.  language  instructions  to  the  Jury  which  aro 

1.  In  the  federal  courts  the  right  of  trial  by  correct  and  cover  the  case  is  not  error.  Mar- 
lury  secured  by  the  Constitution  cannot  be  cftand  ▼.  Griffon,  627 
Impaired  by  blending  with  a  claim  cognizable  18.  An  instruction  to  the  Jury  that  certain 
at  law  a  demand  for  equitable  relief.  Scott  v.  facts  necessarily,  as  matter  of  law,  constitute 
I^edy,                               'I                        858  neglig[enceon  the  part  of  plaintiff,  is  improper. 

2.  When  it  is  made  to  appear  to  the  court  Contributory  negligence  is  a  question  for  the 
that,  either  by  reason  of  a  »ct  existing  when  j"^-  Inland  d  S.  Coasting  Co.  v.  Tolson,  270 
the  Jurors  were  sworn,  but  not  then  dkclosed  14.  In  an  action  for  personal  injuries,  an 
or  known  to  the  court,  or  by  reason  of  outside  Instruction  to  the  Jury  (filing  their  attention 
influences  brought  to  bear  on  the  Jury  pending  to  the  effect  of  plaintiff's  shock  and  pain  on 
the  trial,  the  Jurors  or  any  of  them  are  subject  his  ability  to  tell  the  occurrence  exactly,  and 
to  such  bias  or  prejudice  as  not  to  stand  impar-  that  his  making  different  statements  at  differ- 
tial  between  the  government  and  the  accused,  ent  times  did  not  necessarily  imply  an  inten« 

1221 


TsuBT»~ToTBBa  um  Eli 

'■  anthor-  against  tl 

,   Tolton,  liu  prop 

270  ments&n 

16.  Wheie  the  eridetice  U  »  oondniive  jHi^'" 
«galiMt  defendant,  npon  tbe  qnesHon  of  iu  airecnon 
negllgeDce,  that  the  Jury  conld  not  reasonably  »T  ™'^ 
flnd  to  tbe  contrary,  the  court  may  ao  instruct  neceasar] 
Uwm.  leaving  them  to  detennlne  the  question  Pi^serval 
of  plaintur*  negligence  where  the  evidence  U  P^^"'!' 
conflicting.  DOawaM,  L.  &  W.  B.  Co.  y.  Qm-  »■  t-aoJ* 
vrm.                                                          318  ujhte 

18.  The  >dge  preddlng  at  a  trial,  dvll  or  ^^x 
criminal,  In  any  eouzt  of  the  United  States, 

may  assist  tbe  jury  by  expressinft  to  tbeia  bis  nSCR'! 
cpinioD  upon  Qie  questions  of  fact  which  he 

«abmll8  to  theii  determination.    Bimmm*  v.  }•  J°  ' 

Uniltd  State;                                             968  pnodpal 

17.  It  Is  not  error  In  the  trial  court  to  inform  t^p^?"^ 
-the  jury,  after  they  ^sye  agreed  upon  a  verdict  i„,„,„|. 
in  lavor  of  the  plaintiff,  of  the  amount  of  i^n^^, 
riJamafrefl  testified  to  hy  ibe  witnesses,  which  D„,n!r^ 
they  have  not  been  able  to  remember,  in  order  ^  ^^ 
that  they  mav  state  in  the  verdict  the  amount  ,,„  v„  ^ 
-they  find  for  damages.     Clark  v.  Bidteay,  11S7  ^j^^  ^ 

18.  Where  the  case  is  one  clearly  for  the  «  A  li 
-consideration  and  determination  of  the  jury,  it  -J;  •,„ 
ia  not  error  for  the  trial  court  to  refus;  to  ^^,i, 
'direct  a  verdict  for  defendant.    Ptuntuloaiiia  3^°„,„ 

i  a,.  V.  »»..                              88»  *S,S 

19.  A  coort  may  withdraw  ■  case  from  the  ment  bet 
Jury  and  direct  a  verdict  for  plaintiff  or  de-  latter  wa 
fendant,  a*  Ibe  one  oi  the  other  may  be  proper,  gBtjan  fn 
where  the  evidence  Is  undisputed,  or  ia  so  con-  pensatioi 
elusive  that  the  court  wotda  set  a^de  a  verdict  ofcommj 
returned  in  opposition  to  it.    Dtlavara,  L.  A 

W.  B.  Co.  T.  Oonterte,                                318  VABU 


SO.  It  ia  a  qneetion  for  the  Jury  on  all  tbe 


vxun>< 


far  iDtemperate  aato  imp^his  health,  whether  ^i  ^ 

the  health  of  tbe  deceased  waa  impaired  by  ttie  .wmtrvi 

use  of  alcoholic  stimolanta,    .<fitna  L,  Int.  Co.  VOTEI 

V.  Ward,                                                     871  i.  The 

21.  It  is  not  error  In  a  court  to  refuse  to  dl-  that  tbe 


feet  the  jury  to  And  a  verdict  for  defendaul,  closed,  b 

-where  there  ere  questions  of  fact  that  should  the  place 

^  to  the  jury.     If  the  finding  of  the  Jury  is  the  ballo 

Against  tbe  weight  of  evidence,  tbe  remedy  Is  place  bel 

by  a  motion  for  a  new  trial.    Hedden  r.  Itttin,  names  tt 

1150  Awer. 

28.  Where,  lo  an  indictment,  the  defendant      3.  A  c! 

was  well  charred  with  assault,  but  not  with  to  16  ceo 

murder,  a  veraict  which  finds  him  guilty  as  supervise 

charged  relates  only  to  that  which  is  well  them.     1 

-  -charged,  and  will  not  sustain  a  judgment  of      r   Hh 

death.    BaU'o.OwMl  StaUt,  877  to  each  s 

TRUSTS.    Bee    also  Lhhtatios  of  Ao-  „,*:,E^t 

TioKB.  8;  NOTTO,  Indkx  to;  WnJJB.  4.  ij  cents 

1,  One  acqniring  trust  property  with  know-  for  recon 
ledge  of  the  tmst  to  which  it  Is  subject  takes 
it  subject  to  the  trusL     Albright  v.  Oytttr,  684       6.  A  d 

8.  Those  Interested  in  property  held  in  trust,  titled  toe 

«nd  ultimately  eutitied  to  the  entire  proceeds,  ing  infor 

may  elect  to  take  tbe  property  in  its  then  con-  pervisors 

^ition  and  to  hold  it  as  tenants  in  common:  filing  the 
bat  tbe  acta  showing  an  Intention  ao  to  take      q,  Yvt 

must  bennequivocal  and  be  concurred  in  by  a  chief  si 

«1]  tbe  parties  interested.    Potter-t.  Couth,    731  &ttheiw 

8.  "Die  trustee  la  entitled  to  be  allowed,  as  SCofM  t. 


Wacwb  Cobts&cts— Wnxs. 

7.  He  k  ftlM>  entlUed  to  be  p^  for  tbe  res-  pirian  proprietoit  to  prevent  Ha  runntBg  t» 
■ODable  expeoM  of  prinUng  and  dklzibutiDK  wutb  ^ 
neb  tostructiOT^  bat  not  to  cbMon  (or  tbe  e.  The  common  law  to  tbe  law  ot  minoU  as 
copieafii»tohedtodlffereDt«>pem»nb7lbe  ^  Iherightaof  ilpariu  ownen.  B^n  f. 
'o'lo-                                                            i^  /onton,                                                       438 

8.  A  cUef  Bopervfaor  lii  n^  entitled  tore-  7.  Bj  the  common  Uw.fraah-watar  lakea  and 
ceive  pay  (or  Mrd«»M  and  mlleaga  (or  attend-  ponds,  except  tbe  great  navigable  lakM,  be- 
ance  opon  the  circuit  coait.                        Id.  Cng  to  the  ownera  of  the  aoff  adjacent,  who. 

9.  For  Doticea  aent  b;  the  chief  auperviaor  own  the  aoM  tuque  adJUvm  ajua.  Id. 
to  the  several  Mperttaoia  o(  their  appofnt-  g.  A  grant,  under  legUlaUve  antbority,  of 
ment.  he  in  not  enliUed  to  fee^  Un*Ud  iitaUi  „  exclusive  privilege  for  a  term  of  yeare  of 
T.  MeDermott,                                                 891  inpplyfng  a  municipal  corporation  end  its  peo- 

10.  For  copiea  of  oatha  of  office  of  the  pie  with  water  drawn  by  means  of  a  system  of 
supervisors  fumlghbd  to  tbe  department  of  waterworki  from  a  paittoular  stream  or  river, 
Justice  upon  request  of  the  atlomey-general,  doea  not  prevent  tbe  State  from  granting  to 
the  chief  supervisor  to  entitled  to  lees  at  IP  otbeia  the  privilege  of  supplying  during  tbe 
cents  per  folio.                                             M.  same  period  tbe  same  corporation  and  people 

11.  For  drawing  afBdavita  of  supervisors  ai  "">»  '"*«'  drawn  In  like  manner  from  a  dif- 
to  their  setriees,  on  the  order  o(  the  attorney-  'e™"'  atroam  or  river.  Stan  v.  BienvilU 
Keoeral,  and  administering  the  oath  and  draw-  WaUr  8app^  Co.  623 
iDg  the  jurat  to  such  afflaavits,  the  chief  sn    

pervisor  of  elections  la  entitled  to  fees.         Id.  WHARVES.    See  also  EvTOKrcB,  S8,  CO; 

13.  For  certificates  to  deputy  marshals  and  Ii^tt  aot)  Sbisdkb,  1. 

supervisors' accounts,  furnished  at  the  request  - 

of  the  district  attorney,  the  chief  superviaor  1 

of  elections  is  entitled  to  fees  o(  IS  cents  pet  come  private  properly  because  it  is  leased  by 

fella                                                            id.  the  public  autbontiea  for  a  purpose  subservi- 
ent to  tbe  public  use.    Jfme  Orieant  v.  tani*- 


,  WIZ1I18.    Bee  also  Rxu.  Pbofbrtt. 


iton,  assignees,  at  purchasers  shell  be  entitled 

„L^^tl"'"ov^^^^r'l.n'dT'"^rt!s?""^''^»^^^^^ 

•"Tf«^«?i,- B.««^r.?i^JS^r.h^Ll  ■'i  Shall  In  any  way  cease  to  be  personally  entitled 

r.^^'SlS'^hKiT^^J?  "^(K^  to  the  legScyor  devise  made  for  his  or  her 

States.    EntgU  v.  IT^Utd  LandAMto         974  bengfi^'^e  kiare  shall  go  to  hU  or  her  cbil- 

3.  Upon  the  acquisition  of  the  territoiy  of  dren  ta  the  same  msnner  as  If  auch  child  or 
Oabfomia  from  Mexico,  the  United  BUtes  ac-  chlldtcn  had  Inherited  tbe  same,  andin  the 
quired  tbe  title  to  tidelanda  therein  to  trust  for  gygnt  of  luch  person  or  persona  having  no 
the  future  States  to  be  crested  to  such  terri  children,  then  to  lestator-a  daughter  antf  her 
tory.  eicept  such  lands  as  had  been  previoualy  Jieira.     Fbtter  v   Couth                                   721 

^^'fl^^,ilTh'iS"H?^,l!i?H™'fn'Z?»"M^^^^  a,  By  clauses  in  a  will  devising  and  he- 
would  require  their  disposition  In  some  other  q„eaiblng  to  the  testators  brother  and  nephew, 
"''■  ,  .  .  .  ,  ,  respectively,  after  the  expiration  of  the  trust 
8.  Grants  of  tbe  government  (or  lands  Dor-  eaigto  vested  In  the  execuiors,  one  fourth-part 
deriog  on  tidewater  extend  only  to  hi«h-walfr  of  the  estate  after  the  payment  of  debts  end 
mark.  The  title  10  the  shore  and  landa  under  legacies  charged  upon  the  real  estate,  no  legal 
water  in  front  of  landa  so  granted  enurea  to  the  ufle  to  any  specific  part  of  the  ealate,  or  right 
State  within  which  they  are  situated.  Bardin  ofposaWon,  vested  In  either  of  them  until 
V.  Jordan,                                                  428  the  trustees  had  divided  the  estate  and  coa- 

4.  In  Wisconsin  the  ownership  of  riparton  veyed  to  e»^  one  fourth  of  It  or  of  the  pro- 
proprietors  eilends  to  tbe  centre  or  thread  of  ceeds  of  its  aale;  but  an  equiteble  eslaie  in  fee 
tbe  stream,  aubject,  if  auch  stream  be  naviga-  In  one  fourth  of  tbe  reaidiie  of  the  testator's 
ble.  to  tbe  right  of  the  public  to  its  use  aa  a  whole  property  vested  in  tbe  brother  and  the 

SDbllc  highway  for  the  pasBage  of  vessels,  nephew  respectively  from  the  death  of  tbe  tes- 

'avkauaa  Water-Fweer  Co.  v.  Qrttn  Bov  A  lator.                                                            1^ 

M.  Canai  Co.                                            1004  3.  Under  a  will  devising  to  executors  all 

5.  A  riparian  proprietor,  especially  after  ac-  testator's  estate,  real  and  personal,  for  twenty 
quiesdng  many  years  in  the  constructton  and  years  In  trust,  and  providing  that  do  part  en 
mainteDance  of  a  dam  for  a  public  purpose  by  ols  estate  should  be  sold  01  mortgaged  (ex- 
exercise  of  tbe  right  of  eminent  domain  under  cep(  for  building)  or  incumbered  until  the 
an  Actj^vingtbeBlate  tbe  right  to  the  surplus  end  of  twenty  years  fromhtodeath,  "whenlt 
water,  cannot  be  allowed  without  any  legal  may  be  divided  or  aold  tat  tbe  purpoaea  of 
proceedings  to  cut  down  the  embankment  and  mafcing  a  divialon"  between  the  deviaees;  that 
draw  an  and  approprtoto  part  of  the  surplus  bit  daiubter's  share,  la  case  of  her  marriage,  . 
water,  even  if  a  Dili  in  equity  might  lie  for  a  should  Ee  conveyed  at  the  expiration  of  uie 
divi^OB  of  the  sorpluB  waters  among  the  ri-  twenty  yean,  by  the  tmatees  named  in  the  will, 

1S» 


to  troBtees  for  the  benefit  of  herself  and  her  chil- 
dren;  and  that  if  his  widow  marries  again,  her 
share  is  to  he  held  hy  the  executors  in  trust 
for  her, — the  leg^l  title  vests  in  the  executors 
and  did  not  terminate  at  the  end  of  the  twenU^ 
years,  but  continued  in  them  until  they  hao, 
Dj  sale  or  otherwise,  settled  the  estate,  made  the 
division,  and  conveyed  the  shares  as  di^sed 
of  in  other  parts  of  the  will.    Potter  v.  umeA, 

721 

4.  A  suitby  acM^ui*  que  irutt  against  the  ex- 
ecutrix of  the  trustee,  who  died  indebted  to  the 
cestui  que  trust  for  trust  moneys  and  devised  to 
the  latter  a  piece  of  land  on  condition  that  she 
renounce  all  claim  upon  his  estate  for  the  trust 
moneys,  to  recover  the  trust  moneys,  and  to 
have  the  land  decreed  to  belong  to  her  freed 
from  the  condition,  and  to  subject  other  real 
estate  conveyed  by  the  testator  to  the  payment 
of  the  trust  moneys,  is  not  an  election  to  claim 
title  under  the  wul  and  to  renounce  her  claim 
against  the  estate;  and  she  is  not  estopped  from 
recovering  the  trust  moneys  in  said  smt  Car- 
penter V.  Strange,  640 

WITNESSES.    See  also  Afpbal  andEb- 
BOR,  102. 

1.  An  administratrix  who  has  resigned  after 
commencing  an  action  may  be  a  witness  for 
her  successor,  who  has  been  substituted  in  her 
place,  as  to  a  transaction  with  or  statement  by 
the  intestate  of  the  defendant  administrators, 
notwithstanding  U.  8.  Rev.  Stat  §  858,  pro- 
viding that  neither  party  shall  be  allowea  to 
testify  to  transactions  with  the  deceased,  in  an 
action  by  or  against  personal  representatives. 
JSnyder  v.  Fiedler,  218 

2.  A  pardon  by  the  President,  of  one  con- 
victed in  the  United  States  district  court  of 
larceny  and  sentenced  to  the  penitentiary,  re- 
stores his  oompetenpy  as  a  wnne8&  Boyd  t. 
United  States,  WTt 

8.  A  stockholder  la  oompetent  to  testify  to 

1224 


his  resiffnation  as  director  of  a  bank  and  \  __ 
fer  of  bis  stock,  as  against  the  rcoAm,  al- 
though the  president  of  the  bank,  to  whom  the 
resignation  was  made.  It  dead.  Bti(/§s  v. 
Spauiding,  OO 

4.  On  cross-examination  of  a  debtor  who  baa 
testified  to  part  of  a  transacooa  cooDected 
with  the  issuing  of  an  attachment*  he  may  be 
asked  as  to  an  act  aubseouent  to  the  attach- 
ment, but  forming  part  of  the  aama  transac- 
tion.    Barnes  v.  Kaiser,  1091 

6.  In  an  action  to  recover  on  a  Ufe  insuraooe 
policy,  where  defendant  proves  by  one  of  its 
directors  a  conversation  with  an  agent  of  the 
plaintiff,  the  plaintiff,  on  croes-examinntioo.  it 
entitled  to  the  whole  of  the  conversation  which 
bears  on  the  case.  Home  Ben.  Assa.  v.  8ar^ 
gent,  1160 

6.  A  letter  written  by  a  witness  cannot  be 
received  in  evidence  for  the  purpose  of  im- 
peaching him,  unless  his  attentloo  baa  been 
first  called  to  it.  Gregory  ConeoL  Min.  Co,  v. 
Btarr,  715 

7.  Where  a  witness  for  a  raUroad  company 
testified  that  the  train  which  did  the  injury  sued 
for  was  going  10  miles  an  hour,  oTldence  that 
he  had  stat^  that  it  was  going  16  miks  an 
hour  is  competent  to  Impeadi  hm  credibility, 
where  he  denies  upon  cress-examination  that 
he  so  stated.  Detaware,  L.  d  W,  B,  0^.  r. 
Converse^  tit 

VTBXV  AND  PROCESS. 

Publication  as  against  nonresident  defend- 
ants required  by  statute  to  be  made  once  a 
wec^  for  four  months  must  be  made,  not 
merely  for  sixteen  weeks  or  four  lonmr  months, 
but  for  four  calendar  montha  OwaroMty 
IrustdS.  D.  Ch.  T.  Oreen  Cove /3^mg9  d  M. 

B.  Co.  Hi 


TACHV.    See    AmmiATJT,   8;    Pboj 
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